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EXPLANATION 


T HE object In view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—-must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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77. Abstract books—p 188 

78. Choses in action and securities—p 189 

•79. - Claims or demands and credits—p 195 

80. - Evidences of debt—p 197 

81. - Mortgages—p 197 

82. - Debts due from nonresidents—p 198 

83. Animals—p 198 

84. Good will—p 199 

85. Money—p 199 

86. Motor vehicles—p 201 

87. Ships—p 201 

88. Stock in trade and property used in business—p 202 

89. Capital—p 205 

90. Annuities—p 205 

91. Franchises, licenses, and memberships—p 206 

4. Ozvnership or Possession of Property and to Whom Taxable —p 207 
§ 92. In general—p 207 

93. Time of ownership—p 208 

94. Nature of title or interest in general—p 209 

95. Property leased and leasehold estates—p 212 

96. Property subject to mortgage or other hen—p 213 

97. Equitable estates or interests—p 213 

98. Interests of buyer and seller—p 213 

99. Property bought at judicial sale—p 214 

100. Property held in trust—p 215 

101. Property of decedents' estates—p 216 

102. Property in custody of agent, factor, or broker—p 217 

103. Property in custody of law—p 217 

104. Property of joint tenants and tenants in common—p 219 

105. Property of married women—p 219 

106. Partnership property—p 219 
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ZZX. LIABILITY OF PERSONS AND PROPERTY—Continued 

A. Private Persons and Property— Continued 

4. Property of Nonresidents —p 220 
§ 107. In general—p 220 

108. Personalty—p 220 

109. - Held by agent or trustee—p 221 

110. - Property taxed in another state—p 221 

111. Realty—p 222 

5. Situs of Property —p 222 
§ 112. In general—p 222 

113. Real property and appurtenances and interests therein—p 222 

114. Personal property in general—p 223 

115. Tangible personal property—p 224 

116. Intangible personal property—p 229 

117. - Property held by trustee—p 238 

118. - Taxability in more than one jurisdiction—p 241 

119. Property of decedents* estates—p 242 

120. Property temporarily m state or in transit—p 243 

6. Excise Taxes and Taxes on Judicial Proceedings —p 245 
§ 121. Excise taxes—p 245 

122. - Subject of excise tax in general—p 247 

123. - Consumption or sales tax—p 247 

124. - Stamp tax on documents—p 248 

125. Tax on judicial proceedings—p 249 

B. Corporations, Corporate Property, and Stock —p 250 

1. In General —p 250 
§ 126. Liability m general—p 250 

127. Corporations, etc., subject to taxation—p 251 

128. - Corporations chartered in two states—p 252 

129. Classification for purpose of taxation—p 253 

' 130. Situs—p 254 

131. Time when liability attaches—p 258 

132. Estoppel to deny liability—p 258 

133. Corporate property in general—p 259 

134. Franchises and privileges—p 259 

135. Capital and capital stock—p 271 

136. Shares of stockholders—p 274 

137. Credits and securities owned—p 275 

138. Business, eatings, or receipts—p 276 

139. Dividends and surplus—p 277 

140. Bonded and other indebtedness—p 280 

141. Property erroneously left untaxed—p 281 

142. Ownership and possession of property—p 281 

2. Particular Kinds of Corporations —p 282 

§ 143. Banks and other financial institutions in general—p 282 

144. - Franchises and privileges—p 284 

145. - Capital and stock—p 285 

146. - Shares of stockholders—p 287 

147. — Dividends and surplus—p 290 

148. - Deposits—p 290 

149. -Loans, investments, and securities—p 292 

150. National banks—p 293 

151. -Capital stock; surplus—p 295 
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HI. LIABILITY OP PERSONS AND PROPERTY—Continued 

B. Corporations, Corporate Property, and Stock— Continued 

2. Particular Kinds of Corporations —Continued 

§ 152. - Real estate—p 296 

153. - Shares of stockholders—p 297 

154. - Discrimination—p 301 

155. - Deposits—p 311 

156. Bridge, ferry, and canal companies—p 312 

157. Building and loan associations—p 313 

158. - Capital stock and shares—p 314 

159. Electric light and power companies—p 314 

160. Express and other transportation companies—p 316 

161. Gas companies—p 318 

162. Insurance companies—p 320 

163. - Corporations or associations subject—p 320 

164. - Capital and stock—p 321 

165. - Credits and securities—p 322 

166. - Surplus and reserve fund—p 323 

167. - Premiums and other receipts—p 323 

168 Manufacturing corporations—p 329 

169. Mercantile or business corporations—p 330 

170. Mining companies—p 330 

171. Railroads—p 331 

172. - Right of way and other realty—p 333 

173. - Rolling stock and equipment—p 334 

174. - Capital and stock—p 335 

175. - Credits and securities—p 335 

176 - Earnings or receipts—p 336 

177. - Dividends—p 337 

178. - Bonded and other debts—p 337 

179. - Leased or mortgaged property—p 338 

180. - Effect of consolidation—p 339 

181. - Street railroads—p 339 

182. - Interurban railroads—p 341 

183. Telegraph and telephone companies—p 342 

184. Utility companies generally—p 343 

185. Other companies—p 344 

3. Foreign Corporations —p 345 
§ 186. In general—p 345 

187. Corporations or bodies subject to tax—p 347 

188. - Carrying on business within state—p 347 

189. Subjects of tax—p 351 

190. - Franchises and privileges—p 351 

191. - Property in general—p 364 

192. - Movable property ; rolling stock—p 365 

193. - Intangible property in general—p 365 

194. - Capital and stock—p 370 

195. - Earnings or receipts—p 372 

196. - Shares in foreign corporation—p 37S 

C. Public Property- -p 380 

§ 197. In general—p 380 

198. Property of United States—p 381 

199. - Public lands and interests therein—p 382 

200. Property of states—p 386 

201. - Public lands—p 387 
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m. LIABILITY OF PERSONS AND PROPERTY-~Conthraed 

C. Public Property— Continued 

§ 202. Property of municipal corporations—p 388 

203. - Property held for public purposes—p 389 

204. - Property held for private purposes—p 390 

205. - Municipal waterworks—p 390 

D. Governmental Agencies, Obligations, and Securities —p 391 

§ 206. In general—p 391 

207. Of United States—p 393 

208. - Salaries of federal officers and employees—p 400 

209. - Bonds and other securities issued by United States—p 400 

210. - Franchises, patents, and other rights granted by United States—p 403 

211. - Corporations created by United States—p 405 

212. - Indian lands and rights therein—p 407 

213. Of states—p 410 

214. - Bonds and other securities of states—p 411 

IV. EXEMPTIONS—p 411 

A. In General —p 411 

§ 215. Definition, nature, and purpose—p411 

216. Power to exempt in general—p 414 

217. Surrender of power to exempt—p 418 

218. Constitutional provisions—p 418 

219. - Grant of authority to exempt—p 419 

220. - Requirements, prohibitions, and restrictions in general—p 421 

221. - Equality and uniformity—p 427 

222. Statutory provisions—p 430 

223. - Commutation of taxes—p 430 

224. Acceptance of, and compliance with, statutory conditions and requirements— 

p 431 

225. Presumption against existence—p 431 

226. Waiver or estoppel to claim or deny—p 435 

B. Construction and Operation of Grant Generally —p 437 

§ 227. In general—p 437 

228. Taxes affected—p 445 

229. - By exemption statutes—p 445 

230. - By commutation statutes—p 447 

231. Persons and property affected—p 448 

232. - Nature, ownership, and use of property—p 449 

233. - Property of nonresidents—p 451 

234. - Resident's property outside state—p 452 

235. -Amount of exemption—p 452 

236. Transfer of exempt property—p 453 

237. Commencement and termination—p 454 

238. - Expiration, revocation, and surrender—p 457 

239. Revocability—p 457 

C Particular Exemptions— p 458 
1. In General —p 458 

§ 240. General statement—p 458 

241. Particular individuals—p 459 

242. Particular private property—p 461 

243. -Household goods and furniture—p 461 
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84 C.J.S* 

IV. EXEMPTIONS—Continued 

C. Particular Exemptions —Continued 
1. In General —Continued 

§ 244. - Crops and other products of soil—p 462 

245. - Tools and implements of trade—p 463 

246. - Professional books and instruments—p 463 

247. - Pensions and bounties—p 463 

248. - Money, stock, and credits—p 464 

219. - Buildings and improvements on land—p 466 

250 - Other private property—p 467 

251. Public property—p 470 

252. - Property of United States—p 474 

253. - Property of state or county—p 475 

254. - Property of municipal corporations—p 478 

255. Governmental agencies, obligations, and securities—p 492 

256 - Agencies and instrumentalities of United States in general—p 492 

257. - Bonds and other securities—p 493 

258. - Indian lands and rights thereto—p 494 

259. - Agencies and instrumentalities of states in general—p 499 

260 - Bonds and other securities—p 500 

261 Public utilities generally—p 501 

262 Corporations and their property in general—p 502 

263 - Consolidation of exempt corporations—p 507 

264 - Revocabihty of exemptions in corporate charters—p 508 

265 - Rcser\ ation of right to alter or amend—p 509 

266 - Termination of exemptions—p 509 

267. - Estoppel—p 510 

268 - Foreign corporations—p 510 

269 Banks—p 511 

270 Building and loan associations—p 513 

271. Canal companies—p 513 

272. Insurance companies and policies—p 514 

273 Manufacturing companies, their property and products—p 516 

274 - What constitutes—p 520 

275 - Property exempt—p 522 

276 - Capital and stock—p 524 

277. Mines and mining claims and companies—p 525 

278. Railroads—p 526 

279. Water and irrigation works—p 531 

280. Miscellaneous corporations—p 531 

2. Charitable, Educational, and Religious Institutions —p 532 
§ 281 In general—p 532 

282 Charitable and benevolent institutions and property devoted to such uses 

general—p 534 

283 Educational institutions—p 562 

284. - Public or charitable character—p 567 

285. - Particular educational institutions—p 571 

286. - Property exempt in general—p 572 

287. - Ownership, occupation, and use—p 574 

288. - Particular kinds of property—p 581 

289. Religious institutions—p 586 

290. - Character of institution—p 587 

291. - Property exempt—p 588 

292. Cemeteries and cemetery associations—p 597 

293. Chambers of commerce and similar organizations—p 602 

294. College fraternities and sororities—p 602 
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17. EXE!OrnaKS--C^1i3med 

C Particular Exemptions —Continued 

2. Charitable, Educational, and Religious Institutions —Continued 
§ 295. Fraternal and beneficial associations—p 604 

296. Homes, asylums, and reformatories—p 610 

297. Hospitals—p 613 

298. Libraries and museums—p 622 

299. Literary and scientific societies—p 623 

300. Military or war veterans' organizations—p 62S 

301. Patriotic societies—p 626 

302. Societies for prevention of cruelty—p 626 

303. Young Men's Christian Associations and similar organizations—p 626 

D. Proceedings to Establish or Enforce —p 629 

§ 304. Statutory proceedings to establish—p 629 
305. Actions to enforce—p 632 

V. PLAGE OP TAXATION—p 639 

A. In General— p 639 

§ 306. Taxing districts—p 639 

307. - Territory included and boundaries—p 640 

308. Domicile or residence of owner—p 641 

309. - What constitutes, and determination—p 641 

310. — — Change or abandonment of domicile or residence—p 644 

B. Nature and Location of Property —p 647 

§ 311. In general—p 647 

312. Real property, interests therein, and property connected therewith—p 647 

313. - Water rights and property connected therewith—p 648 

314. - Mines, mining rights, and proceeds—p 649 

315. - Land in more than one taxing district—p 649 

316. Personal property—p 649 

317. - Domestic animals—p 653 

318. - Stock in trade of, and property employed by, merchant or manufactur¬ 

er—p 654 

319. - Capital invested in business—p 656 

320. - Credits and securities—p 656 

321. - Shipping—p 657 

322. - Property temporarily in taxing district or in transit—p 658 

C. Ownership or Possession of Property —p 659 

§ 323. In general—p 659 

324. Property held by trustee—p 659 

325. Property held by guardian—p 660 

326. Property of decedent's estate—p 661 

327. Property in possession of agent—p 662 

328. Partnership property—p 662 

D. Corporations and Corporate Property —p 663 

1. In General —p 663 

§ 329. Domicile, residence, and the like—p 663 

330. Situs of property—p 665 

331. - Real property—p 665 

332. - Personal property—p 665 

333. - Capital and stock, corporate shares, and bonds—p 668 

334. -Franchise—p 668 

335. Foreign corporations—p 669 

10 



84 C.3.S. 


TAXATION 


V. PLACE OP TAXATION—Continued. 

D. Corporations and Corporate Property —Continued 
2. Particular Types of Corporations —p 670 
§ 336. Banking corporations—p 670 

337. Insurance companies—p 671 

338. Manufacturing corporations—p 672 

339 Railroad companies—p 672 

340 - Real property, right of way, and tracks—p 673 

341. - Rolling stock and similar property—p 674 

342. - Intangible personal property; capital and franchises—p674 

343. Street railroads—p 675 

344. Other transportation companies—p 676 

345. Turnpike, toll road, and toll bridge companies—p 677 

346. Telegraph and telephone companies—p 677 

347. Water, gas, electric, and power companies—p 677 
348 Other companies—p 678 

VL LEVY AND ASSESSMENT—p 679 

A. Levy and Apportionment —p 679 

§ 349. Definition, nature, and necessity of levy—p 679 

350. Powers of legislature—p 680 

351. - In making levy—p 680 

352. Powers of counties and other local authorities—p 681 

353. - Exercise of power in general—p 685 

354 Apportionment—p 686 

355. Requisites and validity of levy—p 689 

356 - Certificate or estimate as to rate or amount—p 690 

357 - Time of levy—p 691 

358. - Place of levy—p 692 

359 - Notice of levy—p 692 

360 - List or assessment as basis for levy—p 693 

361 - Determination of rate or amount—p 694 

362. - Statement of rate or amount of levy—p 697 

363. - Statement of purpose of tax—p 698 

364 - Specification of items and amount thereof—p 698 

365 Record of levy—p 699 
366. Evidence as to levy—p 700 
367 Defects and objections—p 701 

36g - Effect of partial illegality—p 702 

369. Amendment of levy—p 702 

370 Subsequent levy or ratification . curative acts—p 703 

371 Judicial control of levies—p 704 

372. Liability for acts of board or officer—p 707 

B. Assessors of Taxes —p 708 

§ 373. Appointment 4 or election, eligibility, qualification, status, and tenure of as¬ 
sessors and assistants—p 708 

374. - Employment of persons to search out concealed or omitted property— 

p 712 

375. -Tenure of office, and removal—p 712 

376. Rights, powers, and duties in general—p 715 

377. Authority to make assessments—p 716 

378. -Assessment of corporate stock or property in general—p 720 

379. - Railroad property—p 722 

380. Action by majority of board—p 730 

381. Acts of de facto board or assessor—p 731 
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VL LEVY AND ASSESSMENT—Continued 

B. Assessors of Taxes—C ontinued 

§ 382. Time at or within which assessors must act—p 731 

383. Apportionment of unit valuation—p 731 

384. Compensation of assessors—p 732 

385. Presumptions affecting acts of assessors—p 736 

386. Liability of assessors—p 741 

387. — Civil liability—p 741 

388. - Criminal responsibility—p 743 

389. Liability of sureties on assessor’s bond—p 744 

C. Assessment of Property in General— p 745 

§ 390. General principles—p 745 

391. - Nature and effect of assessment—p 746 

392. -- Necessity and validity of assessment, partial invalidity—p 751 

393. - Statutory provisions—p 754 

394. - Time and date of assessment—p 757 

395. - Evidence of assessment—p 758 

396. List or statement by taxpayer—p 758 

397. - Notice or demand—p 759 

398 -Who should list property—p 760 

399 - Property to be included, valuation, and debts to be deducted—p 761 

400. - Verification of list—p 762 

401. - Conclusiveness and effect; subsequent proceedings—p 763 

402 Determination as to taxable persons and property—p 766 

403. - Place of taxation—p 768 

404. Mode of assessment as dependent on nature or ownership of property—p 769 

405. - Occupied or unoccupied land—p 774 

406. - Lands of residents or nonresidents—p 775 

407. - Separate parcels of land—p 775 

408. - Necessity of assessment to owner—p 777 

409 - Property of decedent’s estate—p 778 

410. Valuation—p 780 

411. - Real estate and interests therein—p 791 

412. - Personal property—p 810 

413. Deduction of indebtedness—p 814 

414. - From credits—p 815 

415. - Particular debts or obligations in general—p 815 

416. - Encumbrances on real property—p 816 

417. Effect of omission of property—p 816 

418. Cancellation—p 817 

419. Reassessment—p 817 

420. Notice and hearing—p 818 

D. Assessment of Corporate Stock, Franchises, and Property— p 820 

§ 421. In general—p 820 

422. Sources of information necessary for making assessment in general—p 820 

423. Particular classes of corporations—p 821 

424. - Banks—p 821 

425. - Insurance companies—p 827 

426. -Railroad companies—p 829 

427. - Miscellaneous corporations—p 847 

428. - Foreign corporations—p 849 

429. Notice or statement of assessment—p 856 

430. Statement or return by corporation—p 857 

431. - Necessity—p 857 

432. -Form and contents in general—p 858 
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TAXATION 

VL LEVY AND ASSESSMENT —Continued 

D. Assessment of Corporate Stock, Franchises, and Property— Continued 

§ 433. -List of property—p 859 

434. - List of stockholders—p 860 

435 - Statement of income, earnings, or receipts—p 860 

436. - Statement of surplus, undivided profits, and other accumulations—p 860 

437. - By whom return may be made—p 861 

438. - Conclusiveness and effect—p 861 

439 - Disclosure of information contained in return—p 862 

440 - Failure or refusal to make return—p 863 

441 Report or statement by stockholders—p 863 

442 Proceedings to obtain necessary information—p 864 

443. Determination of taxable property, value, or basis of tax—p 864 

444. -Valuation of corporate property in general—p 864 

445. - Valuation of franchises—p 868 

446 - Deduction of indebtedness—p 869 

447 -Valuation of capital in general—p 870 

448. - Deduction of property not subject to tax—p 872 

449 - Deduction of property otherwise taxed—p 872 

450 - Ascertainment of amount of earnings or income—p 873 

451. - Ascertainment of amount of dividends—p 878 

452. - Valuation of shares of stock—p 879 

453. - Computation of franchise tax—p 880 

E. Assessment Rolls or Books —p 887 

§ 454 Nature and necessity of roll or list—p 887 

455. Authority and duty to make—p 888 

456. Arrangement, form, contents, and requisites in general—p 889 

457. Designation of persons and corporations—p 890 

458. - Joint owners, class owners, and unincorporated associations—p 892 

459. - Occupants, custodians, and fiduciaries—p 892 

460. - Unknown owners—p 893 

461. - Corporations and stockholders—p 893 

462. Listing and description of property—p 895 

463. - Necessity and sufficiency m general—p 896 

464. - Abbreviations and figures—p 897 

465. - Personal property generally—p 897 

466 - Improvements on real estate—p 898 

467 - Real property in general—p 898 

468. - Separate listing of nonresident and unoccupied or unseated lands—p 90S 

469 - Corporate property and stock—p 908 

470. - Curative statutes—p 910 

471. Entry of valuation and extension of tax—p 910 
472 Authentication—p 914 

473. - Signature and seal—p 914 

474. - Certificate or verification—p 914 

475 . - Presumptions as to authentication—p 916 

476. - Contradiction of affidavit or certificate—p 916 

477. - Curative statutes—p 917 

478. Completion, return, and filing—p 917 

479 . - Curative statutes—p 919 

480. Custody of assessment records—p 919 

481. Access to rolls and records—p 919 

482. Duplicate lists or rolls—p 920 

483. - Supplying lost or destroyed rolls—p 921 

484. Construction, operation, and effect—p 922 
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VI. LEW AND ASSESSMENT—Continued 

£. Assessment Rolls or Boons —Continued 

§ 485. -Conclusiveness and admissibility of extrinsic evidence—p 922 

486. Errors and omissions generally^-p 923 

F. Conclusiveness and Collateral Attack, and Curative Statutes Generally— p 923 
§ 487. Conclusiveness and collateral attack—p 923 
488. Curative statutes— p 924 

VII. EQUALIZATION AND REVIEW OF ASSESSMENTS—p 925 

A. Equalization —p 925 

§ 489. General Scheme; State Boards and Commissions—p 925 

490. Equalization by municipal or local board or officer—p 929 

491. - Necessity of equalization—p 929 

492. - Proceedings to compel equalization by board—p 930 

493. - Creation, organization, duties, and powers of board—p 930 

494. - Method of equalization—p 932 

495. - Proceedings and record thereof—p 933 

496. - Review of proceedings—p 936 

497 Equalization by state board—p 939 

498 - Necessity for—p 939 

499. - Creation, organization, and status of board—p 940 

500. - Meetings of board—p 941 

501 - Authority and powers of board—p 942 

502. - Method of equalizing—p 944 

503 - Proceedings—p 946 

504. - Review of proceedings of state board by courts—p 951 

505. - Review of proceedings of state board by administrative board—p 954 

B. Review or Correction bV Assessors— p 954 

§ 506. Authority and powers of assessors—p 954 

507. - Correction in general—p 955 

508. - Addition of omitted property—p 957 

509. - Revaluation or reassessment—p 962 

510 Proceedings to correct or change —<p 963 
511. Effect of correction or change—p 977 

C. Revifw and Correction of Assessments by Official Boards or Officers —p 978 

1 . In General —p 978 

§ 512 Nature and scope of administrative reviews generally—p 978 

513. Exclusiveness of statutory remedy—p 980 

514. Grounds of review—p 983 

515. Right of review—p 985 

516 - Estoppel or waiver—p 989 

517. Creation of board or office and organization of board—p 992 
518 Personal liability of board members for official acts—p 995 

519. Authority and powers of board or officer—p 995 

520. - Correction of errors, defects, or mistakes in general—p 998 

521. - Addition of omitted property—p 1002 

522. - Remission of tax and striking names or property—p 1006 

523. - Change of valuation or amount of tax—p 1008 

524. - Reassessment—p 1017 

525. Meetings of board—p 1020 

526 - Time and place—p 1020 

527 - Notice to public of meeting or sessions—p 1021 

528. Time and place for objections or application for review—p 1021 

14 



TAXATION 


84 C.J.S, 

V3X EQUALIZATION AND REVIEW OF ASSESSMENT&-€ontinii6d 

C. Review and Correction of Assessments by Official Boards or Officers— Continued 

2. Proceedings before Board or Officer —p 1023 

§ 529. Procedure in general—p 1023 

530. Notice to persons interested—p 1026 

531. - Necessity—p 1026 

532. - Requisites and sufficiency—p 1028 

533 . - Persons notified—p 1030 

534. -Waiver of notice or objections thereto—p 1031 

535. Complaint or application for review—p 1032 

536. Answer and reply—p 1035 

537. Evidence—p 1036 
538 Hearing—p 1042 

539. Judgment or decision and record —p 1045 

540. - Scope and extent of relief—p 1046 

541. - Rendition, form, and requisites of decision; execution—p 1046 

542. - Record of proceedings—p 1048 

543. - Conclusiveness and effect of decision—p 1050 

544. Making and mode of correction of assessment—p 1054 

545. Setting aside assessment and making of reassessment—p 1056 
546 Review and correction by other or higher board or officer—p 1056 

547. Review by courts—p 1064 

548. - Nature and existence of remedy; appeal, certiorari—p 1065 

549. - Jurisdiction—p 1068 

550. - Time of taking proceedings—p 1069 

551. - Decisions reviewable—p 1070 

552. - Right of review—p 1074 

553. - Presentation and reservation before board or officer of grounds of re¬ 

view—p 1076 

554 - Proceedings for review and parties—p 1077 

555. - Pleading—p 1081 

556. - Trial de novo—p 1082 

557. - Evidence—p 1084 

558. - Mode and extent of review—p 1091 

559. - Determination and relief; costs—p 1097 

D. Arbitration —p 1103 

§ 560. Right to remedy by person dissatisfied with action of assessors or review¬ 
ing board—p 1103 

E. Judicial Remedies for Review and Correction of Assessments —p 1104 

§ 561. Jurisdiction and powers of courts—p 1104 

562. - Change of valuation—p 1107 

563. - Setting aside assessment and striking tax from roll—p 1111 

564. - Mode of correction—p 1112 * 

565. -Assessment of omitted property—p 1112 

566. Appeal from assessment—p 1115 

567. Certiorari to review assessment—p 1126 

568. - Grounds for review—p 1127 

569. - Right of review in general—p 1129 

570. - Existence of other remedies—p 1131 

571 . - Parties—p 1133 

572. - Time of taking proceedings—p 1133 

573. - Petition—p 1134 

574 . -Writ and return, and other pleadings—p 1137 

575 . - Hearing and review in general—p 1141 
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VIL EQUALIZATION AND REVIEW OF ASSESSMENTS—Continued 

E. Judicial Remedies for Review and Correction of Assessments—C ontinued 
§ 576. -Evidence—p 1143 

577. -Reference—p 1148 

578. - Determination and disposition of Cause—p 1149 

579. -Appeal—p 1152 

580. - Costs—p 1154 

581. Mandamus to correct assessments—p 1155 

582. Injunction to restrain assessments—p 1160 

583. Action to reduce assessment or abate tax—p 1164 

584. Action to vacate assessments or to obtain reassessment—p 1173 

VIII. LIEN—p 1380 

§ 585. Creation, existence, and nature in general—p 1180 

586. Prerequisites to attachment of lien—p 1182 

587. -Assessment—p 1182 

588. - Recording or charging lien—p 1184 

589. Beneficiaries—p 1185 

-590. Property to which lien attaches—p 1185 

591. Amount—p 1190 

592. Time when lien attaches—p 1190 

593. Effect of transfer of property—p 1194 

594. -Judicial or execution sale—p 1197 

595. Duration of lien in general—p 1199 

596. Loss or discharge of lien—p 1201 

597. Protection of lien—p 1205 

598. Assignment of lien—p 1206 

599. Priorities—p 1206 

600. - As against realty mortgages or similar liens—p 1209 

601. - As against chattel mortgages—p 1212 

602. -As against other tax or assessment liens—p 1213 

603. - As against other particular claims or encumbrances—p 1216 

604. - Priority affected by time of attachment of hens—p 1216 

605. - Priority affected by notice or registration—p 1217 

606. - Equities between holders of subordinate liens—p 1217 

IX. PAYMENT, RELEASE, OR COMPROMISE, AND REFUNDING' OR RECOVERY OP TAXES 
PAID—p 1218 

A. Payment or Tender— p 1218 

§ 607. In general—p 1218 

608. Notice or demand—p 1219 

609. Person by whom payment made in general—p 1220 

610. Rights of claimants, lienors, or other third persons paying taxes—p 1221 

611. -Right to lien—p 1225 

612. Corporation paying tax on stock, indebtedness, or securities—p 1229 

613. - Bank stock, dividends, and deposits—p 1230 

614. Apportionment and contribution—p 1232 

615. Payment from property in custody of law—p 1233 

616. To whom payment made—p 1233 

617. Time and place of payment—p 1234 

618. Tender—p 1237 

619. Excuses for nonpayment—p 1238 

620. Mode and amount of payment—p 1240 

621. -Mode of making payment in general—p 1240 

622. -Set-off and counterclaim—p 1241 

623. -Medium of payment—p 1241 
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IX. PAYMENT, RELEASE, OR COMPROMISE, AND REFUNDING" OR RECOVERY OF TAXES 

PAID— Continued 

A. Payment or Tender— Continued 

§ 624. - Amount of payment—p 1244 

625. Evidence of payment—p 1246 

626. Right of taxpayer to receipt—p 1249 

627. Application of payments—p 1250 

628. Operation and effect of payment—p 1251 

629. Effect of failure to pay—p 1253 

B. Release or Compromise, and Refunding of Taxes Paid— p 1258 

§ 630. Release or compromise—p 1258 

631. Refunding—p 1263 

632. - Authority to refund, and grounds for refunding— p 1264 

633. - Proceedings to secure refund—p 1269 

C. Recovfry of Taxes Paid —p 1272 

§ 634. Right of recovery m general—p 1272 
635. Voluntary payment—p 1277 

636 - Duress or compulsion—p 1280 

637 - Mistake of law or fact—p 1284 

638 Payment under protest—p 1286 

639 Actions or proceedings for recovery of taxes—p 1292 

X. COLLECTION AND ENFORCEMENT AGAINST PERSONS AND PERSONAL PROPERTY—p 

1314 

A. In General— p 1314 

§ 640. Collection generally—p 1314 
641. - Within political subdivision; delegation of power—p 1317 

642 - Amendment and repeal of statutes—p 1318 

643 Personal liability for taxes—p 1318 

644. Property subject to process for collection—p 1322 

B. Collectors —p 1327 

§ 645. In general—p 1327 

646 Eligibility, selection, qualification, and tenure—p 1328 

647. - Eligibility, appointment or election, and tenure of collector—p 1328 

648. - Other officers as collectors ex officio—p 1330 

649. - De facto collectors—p 1331 

650 - Deputies and assistants—p 1331 

651. - Qualification of collector in general—p 1332 

652. - Bond of collector—p 1332 

653. - Bond of sheriff as collector—p 1334 

654. - Bond of deputy collector—p 1335 

655. Compensation—p 1336 

656. - Retention or allowance and payment-—p 1338 

657. Authority and duty to collect taxes—p 1339 

658 - Death or expiration of term—p 1340 

659 - Delivery of tax roll or list or duplicate thereof—p 1340 

660 - Warrant for collection—p 1341 

661. - Tax bills-^-p 1342 

662 - Authority to release or compromise—p 1343 

663. Accounting and paying over taxes collected—p 1343 

664. -Accounting and settlement in general—p 1343 

665. - Conclusiveness and effect of accounting and settlement—p 1344 

666 - Responsibility for, and duty to pay over, money collected—p 1345 

667. - Mode’ and effect of payment, to whom made, and application of payments 

—p 1346 
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2L OOZJUBOTZOir AND ENFORCEMENT AGAINST PERSONS ANI> PERSONAL PROPERTY— 

Contixmed 

B. Collectors—C ontinued 

§ 668. -Liability for interest and penalties—p 1347 

669. -Lien on collectors property—p 1347 

670. - Summary proceedings against defaulting officers—p 1348 

671 -Actions against defaulting officers—p 1348 

672. Return or report; delinquent list—p 1349 

673. Rights and liabilities as to uncollected taxes—p 1350 
674 Liability to taxpayer or property owner—p 1351 

675. - Protection or justification—p 1351 

676. Liability on bonds—p 1352 

677. - Nature of tax and term or period covered—p 1353 

678. - Breach of condition—p 1354 

679. -Amount of liability and application of payments—p 1355 

680. Lien of bond—p 1356 

681. Remedies on bond—p 13S7 

682. - Summary remedies—p 1357 

683. -Action or suit—p 1357 

684. Criminal responsibility—p 1363 
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Actions and Proceedings for Enforcement and Collection— p 1363 
§ 685. In general—p 1363 

686 . Summary remedies generally—p 1364 

687. Tax execution or warrant—p 1366 

688 . - Issuance and requisites—p 1366 

689. - Levy and return—p 1367 

690. - Release or delivery of property on bond—p 1368 

691. - Supplementary proceedings—p 1368 

692. -Assignment of tax execution—p 1369 

693. - Rights of third persons—p 1369 

694. Distress and proceedings thereon—p 1369 

695. Sale of property—p 1372 

696. Rule or order to show cause why tax should not be paid—p 1375 

697. Actions for unpaid taxes—p 1376 

698. -Actions at law—p 1376 

699. - Suits in equity—p 1378 

700. -Actions to enforce liens on personalty—p 1379 

701. - Authority to bring suit—p 1380 

702. - Exclusiveness of statutory remedy—p 1381 

703. -Persons liable to suit—p 1381 

704. -Conditions precedent—p 1382 

705. -Defenses generally—p 1383 

706. -Jurisdiction and venue—p 1387 

707. -Time to sue, limitations, and laches—p 1387 

708. - Parties—p 1389 

709. -Process—p 1390 

710. - Pleading—p 1391 

711. -Evidence—p 1393 

712. -Trial, judgment, and review—p 1397 

713. — Costs and fees—p 140L 

714. Attachment or arrest—p 1402 

715. Criminal prosecutions—p 1404 


D. Remedies for Wrongful Enforcement— p 1404 

§ 716. Limitations of judicial authority—p 1404 
717. Injunction—p 1405 
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Z. COLLECTION AND ENFORCEMENT AGAINST PERSONS AND PERSONAL PROPERTY— 

Con tinned 

D. Remedies foe Wrongful Enforcement —Continued 

§ 718. - Nature of remedy and persons entitled to relief— p 1407 

719. - Grounds for relief in general—p 1409 

720. - Illegality of tax and irregularity in proceedings—p 1410 

721. - Special grounds of equity jurisdiction generally—p 1418 

722. - Existence of other remedies—p 1419 

723 - Multiplicity of suits—p 1425 

724. - Cloud on title—p 1426 

725. - Conduct of complainant as affecting right in general—p 1427 

726 - Payment or tender of taxes due—p 1427 

727. - Laches—p 1429 

728. - Proceedings and relief—p 1429 

729 Certiorari—p 1442 

730 Mandamus—p 1443 

731 Actions at law—p 1443 

732 - Right of action for damages generally—p 1443 

733 - Right to replevin—p 1444 

731 - Parties and proceedings—p 1445 

735. - Damages—p 1447 


ft 736 To End In Volume 85 

XI. DELINQUENCY CERTIFICATES 

§ 736 In general 
737. Foreclosure 

738 - Nature and form of proceedings, conditions precedent, and jurisdiction 

739. - Time to sue, limitations, and defenses 

740 - Parties and process or notice 

741 - Pleading and evidence 

742 - Judgment or decree, review, and costs 

743 Reimbursement of certificate holder 


XII. SALE OF LAND FOR DELINQUENT TAXES 


A. In General 

§ 744. Definitions and distinctions; nature and purpose of sale 
745. Validity and construction of statutes 
746 Right, power, or duty to sell, and limitations on power 

747. - Effect of change of boundaries 

748. Curative statutes 
749 Conditions precedent 

750. - Delinquency of tax 

751. - Demand and default 

752. - Recourse to personal property 

753. Taxes for which land may be sold 

754. -Validity of tax and of levy and assessment 

755. - Partial illegality of tax 

756 - Sale for all taxes due 

757. - Penalties, costs, and fees 

758. - Personal taxes 

759. Real property subject to sale 

750 , -Validity of sale depending bn ownership in general 

751 , - Persons under disabilities, nonresident, or unknown 

752, -“Seated,” “resident,” or “improved” lands 
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9C&. sAZS OF LAUD TOE DELINQUENT TAXES—Continued 

B. Proceedings Preliminary to Sale 

§ 763. Delinquent list 

764. - Nature, necessity, and effect 

765. - Making and requisites 

766. -Verification and certification 

767. - Filing and recording 

768. - Publication and proof thereof 

769. - Posting of list 

770. Proceedings for judgment 

771. - Nature and form in general 

772. - Foreclosure of tax hen in equity 

773. - Conditions precedent 

774. - Defenses 

775. - Time to sue, limitations, and laches 

776. - Jurisdiction and venue 

777. - Process or notice, and appearance 

778 - Parties 

779. - Pleading 

780. - Evidence 

781. - Trial or hearing 

782. - Judgment or decree in general 

783. - Collateral attack; presumptions 

784. - Appeal and error 

785. - Costs and fees 

786 Warrant or execution 

787. - Form and contents 

788 - Levy and return 

789. Restraining sale 

C. Notice of Sale 

§ 790. Necessity and sufficiency in general 

791. Personal notice to residents 

792. Publication of notice 

793. Form and requisites of notice 

794. Designation or description of property 

795. Time and number of publications 

796. Posting of notices 

797. Proof of advertisement 

D. Mode and Conduct of Sale and Persons Who May Purchase 

§ 798. Officers authorized to sell 

799. Mode and conduct of sale in general 

800. Place of sale 

801. Time of sale 

802. - Continuance, postponement, or adjournment 

803. Amount for which land may be sold 

804. - Sale for excessive amount 

805. - Inclusion of fees or charges; unauthorized charges 

806. Estates or interests sold 

807. Quantity of land which may be sold 

808. Sale in parcels 

809. Persons who may purchase 
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m SALE OF LAND FOR DELINQUENT TAXES—Continued 

E. Bids and Terms of Sale 

§ 810. Bids 

811. Fraud and restraint of competition among bidders 

812. Terms of sale 

F. Matters and Proceedings after Sale 

§ 813. Payment and recovery of price 

814. - Enforcement of payment of price 

815. - Recovery back by purchaser of amount paid 

816. Disposition of proceeds 

817. - Surplus and bond therefor 

818. - Fees and expenses of sale 

819. Report or return 

820 Confirmation of sale by court 

821 Resale 

822. Certificate of sale 

823. - Form, contents and execution 

824. - Filing and recording 

825. - Certificate as evidence 

826. Relief where tax sale or certificate is void 

827. - Grounds 

828. - Time for action or procec ding 

829 - Proceedings, relief granted, and review 

830 Collateral attack on sale 

G. Sale to State, County, or Municipality, and Resale 

§ 831. Power of state, county, or municipality to purchase 

832. Necessity of purchase 

833. Effect of purchase as collection of tax 

834. Requisites and validity of sale 
835 List of lands sold 

836. Second sale for other taxes 

837. Waiver or abandonment of purchase 

838. Resale or other disposition of land 

839. Costs and expenses 

H. Wrongful Sale 

§ 840. Liability of officers and measure of recovery 

XIH. REDEMPTION FROM TAX SALE 

A. Right to Redeem 

§ 841. Nature and right in general 

842. - Construction and operation of statutes 

843. - Waiver and estoppel 

844. Persons entitled to redeem 

845 - Owner 

846. - Mortgagees and persons claiming under mortgage 

847. - Holder of inchoate, contingent, equitable, or adverse title 

848. - Agent or attorney of owner 

849. - Stranger 

850. - Owners of separate parcels or undivided interests 

851. - Persons under disabilities 

852. Time for redemption 

853. Actions to foreclose right of redemption 

854. - Conditions precedent; defenses 

855. -- Time to sue and limitations 
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XHL REDEMPTION FROM TAX SALE— Continued 
A. Right to Redeem— Continued 

§ 856. - Parties and process or notice 

857. - - Pleading and evidence 

858. -Judgment or decree, review, and costs 

B Notice to Redeem 

§ 859. Nature and necessity 

860. Construction and operation of statutes in general 

861. Persons under disabilities 

862. Want or invalidity of notice 

863 Time for giving 

864 Persons who may give 
865. Persons entitled 

866 Form and requisites 

867. Service of notice 

868. - Personal service 

869. - Publication or posting 

870. - Return, proof, and record 

871. Fees 

C. Amount Required to Redeem and Payment or Tender Thereof 
§ 872. Amount required 

873. - Costs, expenses, and fees 

874. - Interest and penalties 

875. - Subsequent taxes 

876. - Land struck off to state or other taxing unit 

877. Payment or tender 

D Proceedings for or on Redemption 
§ 878 In general 

879. Certificate of redemption or receipt 

880. Quitclaim deed; deed of reconveyance 
881 Summary proceedings 

882. Actions to redeem 

883. - Right of action, nature of remedy, and proceedings 

884 - Action after execution of deed 

E Redemption by Act or Agreement of Parties 

§ 885. Validity of agreement and acts constituting redemption 

F. Operation and Effect of Redemption 

§ 886. In general 

887. Estoppel of holder of tax certificate 

888. Revocation or cancellation 

889. Recovery back of money paid 

890. Reimbursement; contribution 

G. Disposition of Redemption Money 

§ 891. In general 
892. Lost money 

H. Failure to Redeem 

§ 893. In general 
894. Mistake or fault of officer 


XIV. TAX TITLES 

A. Title and Rights of Tax Purchaser 

§ 895. Definition and nature of tax title 
896. Rights of purchaser in general 
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XiV. TAX TZTUS8—Continued 

A. Title and Rights of Tax Purchaser — Continued 

§ 897. Operation and effect of sale in general 

898. Particular property and rights passing generally 

899. - Trees and timber 

900. - Mines and mineral rights, water rights, and crops 

901. - Rents and profits and waste 

902. Possession by purchaser 

903. - Failure of purchaser to take or retain possession 

904. - Adverse possession 

905. Title or estate acquired generally 

906. Liens, encumbrances, and other claims 

907. - Liens and encumbrances in general 

908. - Other tax liens 

909. Defects and irregularities in prior proceedings 

910. - In levy and assessment 

911. - In proceedings preliminary to sale 

912. - Other defects or irregularities 

913. - Doctrine of bona fide purchasers 

914. - Amendment of records 

915. Lien of purchaser for purchase money 

916. Liability of purchaser 

917. Transfer of certificate of purchase 

918. Grantees of tax purchasers 

B, Tax Deeds 

1. In General 

§ 919. Necessity and nature 

920. - State or county as purchaser 

921. Authority and duty to make 

922. Right to deed in general 

923. Conditions and prerequisites 

924. Time of issuance ; laches 

925. Application for deed and proceedings thereon 

926. Injunction against issuance 

927. Mandamus to compel issuance 

2. Form and Contents 
§ 928. In general 

929. Parties 

930. Recitals 

931. - Levy and assessment 

932. - Delinquency and demand for payment 

933. - Proceedings preliminary to sale 

934. - Sale in general 

935. - Consideration 

936. - Tax certificate 

937. - Expiration of redemption period 

938. Property to be included 

939. Description of property 

940 . - Variance between deed and prior proceedings 

3. Execution, Delivery, and Filing or Recording 
§ 941. Execution 

942. - Expense of execution 

943. Acknowledgment 

944 . Delivery 

945. Recording and filing 
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XIV. TAX TITLES —Continued 

B. Tax Deeds —Continued 

4. Amendment or Correction, Cancellation by Public Officers,and Curative Statutes 
§ 946. Amendment or correction 

947. - New deed 

948. - Reformation in equity 

949. Cancellation by public officers 

950. Curative statutes 

5. Construction and Operation in General 
§ 951. General rules 

952. Evidence to aid construction 

953. Property conveyed 

954. Relation back 

955. Priorities between successive tax deeds 

956. Governing law 

6 Tax Deeds as Evidence 
§ 957. At common law 

958 - Presumptions and burden of proof 

959 - Effect as evidence 

960. - Record proof 

961. Statutory provisions 

962. - Validity and construction in general 

963. - Effect of statutory provisions 

964 Preliminaries to introduction in evidence 

965 Impeachment of deed or rebuttal of presumptions 

C. Actions Concerning Tax Title 

1 . Right of Action 

§ 966. Actions by tax title claimant 

967. - Recovery of possession 

968. - Confirming or quieting title 

969. - Defenses 

970. Actions against tax title claimant 

971. - Right to attack title in general 

972. - Recovery of possession 

973. - Quieting title, removing cloud, and cancellation 

974. Payment or tender of taxes as condition precedent to action or defense 

975. - Constitutional and statutory provisions 

976. - As condition precedent to action 

977. - As condition precedent to defense 

978. - Sufficiency of tender 

979. Estoppel and ratification 

2. Proceedings 

§ 980. Jurisdiction and venue 

981. Limitation of actions and laches 

982. - Statutes of limitation m general 

983. - Actions by tax title claimant 

984. -Actions against tax title claimant 

985. - Laches by owner attacking tax title 

986. - Laches by tax title claimant confirming title 

987. Parties 

988. Process and appearance 

989. Pleading 
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XIV. TAX TITLES— Continued 

C. Actions Concerning Tax Title— Continued 

2 . Proceedings —Continued 

§ 990. - Complaint, petition, or bill 

991. - Answer and cross complaint 

992. - Replication 

993. - issues, proof, and variance 

994. Evidence 

995. Trial or hearing 

996. Judgment or decree in general 

997. Scope and extent of relief granted 

998. - Reimbursement of tax purchaser 

999. Review and costs 

D. Reimbursement of Purchaser of Invalid Title 

§ 1000 Right to relief 

1001 . - Against officials personally 

1002 - Compensation for improvements 

1003. - Recovery of money paid in general 

1004 - Recovery against owner 

1005 - Recovery against taxing body or officers thereof 

1006 - Refund without suit 

1007. - Lien for reimbursement 

1008. Grounds 

1009. Extent and amount 

1010. - Purchase price 

1011. - Amount required for redemption 

1012. - Subsequent taxes paid 

1*013. - Costs 

1014 - Improvements 

1015. - Interest and penalties 

1016. - Other items recoverable 

1017. - Priority of lien 

1018. - Tender, or deposit in court 

1019. Operation and effect of refund 

1020. Enforcement 

XV. PENALTIES, FORFEITURES, INTEREST AND GRIMES 

A. Penalties 

§ 1021 . 

1022. 

1023. 

1024. 

1025. 

1026 

1027. 

1028. 

1029. 

1030 

1031. 

1032. 

1033. 

1034. 

1035. 

1036. 
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Power to impose and purposes of imposition 
Statutory provisions 
Nature and amount 
Grounds 

- Failure to make list, report, or statement of taxable property 

- Making false lists or returns 

- Failure or refusal to pay taxes when due 

- Refusal to assist in making list of taxable property 

- Refusal to verify list of taxable property 

Persons liable 
Remission or waiver 
Proceedings to recover 

- Nature and form; action to recover delinquent taxes 

- Amount of recovery in general 

- Interest on penalties 

Recovery back of payment made under protest 
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XV. PENALTIES, FORFEITURES, INTEREST AND CRIMES—Continued 


B. Forfeitures 


§ 1037. 

Power to declare 

1038. 

Statutory provisions in general 

1039. 

Lands and interests forfeitable 

1040. 

Grounds 

1041. 

- Nonpayment of taxes 

1042. 

- Failure to list 

1043. 

Effect of payment or tender 

1044. 

Where land claimed by several persons 

1045. 

Where land owned in common 

1046. 

Conditions precedent to forfeiture 

1047. 

Proceedings for enforcement 

1048. 

Operation and effect 

1049. 

Redemption 

1050. 

Actions to set aside or test validity 

1051. 

Release, remission, and waiver 

1052. 

Sale or other disposition of forfeited land 

1053. 

Presumptions and burden of proof 


C. Interest, Costs, and Expenses 
§ 1054. Interest 
1055. Costs and expenses 

D Criminal Liability of Delinquents 

§ 1056. Offenses and prosecution therefor 

XVI. DISPOSITION OP TAXES COLLECTED 

§ 1057. Power to regulate and direct 

1058. Between state and municipalities 

1059. - Taxes collected by state 

1060. - Taxes collected by municipalities 

1061. Between different municipalities 

1062. - Interest 

1063. - Action for taxes collected 

1064. Interest and penalties collected; rebates 

1065. Liability of municipalities for lost or uncollected taxes 

1066. Proceedings for apportionment, accounting, and settlement 

1067. Payment and application thereof 

XVII. CAPITATION OR POLL TAXES 

§ 1068. Power to impose; constitutional requirements and restrictions 

1069. Persons subject 

1070. Exemptions 

1071. Place of taxation 

1072. Levy, assessment, and collection 

XVin. TAXES ON TRANSFERS OP CORPORATE STOCK 

§ 1073. Nature of tax, power to impose, and validity of statutes 

1074. Shares, interests, sales, agreements, and transfers included 

1075. Payment and affixing stamp 

1076. Lien and enforcement 

1077. Remedies of taxpayer; refund 

1078. Right to redemption of, and prohibition of traffic in, unused stamps 

ynr RECORDING AND CONVEYANCE TAXES 

§ 1079. Nature, purpose, power to impose, and validity of statutes 
1080. Instruments within tax provision 
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XIX. RECORDING AND CONVEYANCE TAXES— Continued 

§ 1081. Amount and computation of tax and persons liable 

1082. Payment, and effect of nonpayment 

1083. Collection and enforcement 

1084. Penalties 

1085. Exemption from other taxes 

1086. Apportionment and distribution 

1087. Remedies of taxpayer; refund 

1088. Duties, powers, and liabilities of administrative officers 

XX. INCOME TAXES 

§ 1089. Definition and nature 

1090. Power of states to impose tax and to classify persons and incomes 

1091. Liability to taxation in general 

1092. Persons liable 

1093. - Corporations 

1094. - Estates and trusts, and beneficiaries thereof 

1095. - Public officers 

1096. Income subject to tax 

1097. - Particular items as income 

1098. - Exemptions 

1099. - Deductions 

1100. Tax period and income attributable thereto 

1101. Rate of tax; normal tax and surtax 

1102. Income tax returns 

1103. Ascertainment of income and assessment of tax 

1104. - Reassessment and additional assessments 

1105. - Review of assessment and abatement of tax 

1106. Crediting other or excess taxes paid 

1107. Collection and enforcement of tax 

1108. - Restraining collection or enforcement 

1109. Recovery of taxes wrongfully collected 

1110. Disposition of proceeds of tax 

XXI. INHERITANCE, SUCCESSION, AND ESTATE TAXES 

A. In General 

§ 1111. Definitions and nature of taxes 
1112. What law governs 

B. Power to Impose; Constitutional and Statutory Provisions 

§ 1113. Power in general 

1114. Jurisdiction 

1115. - Resident decedent 

1116. - Nonresident decedent 

1117. Time and mode of transfer 

1118. Nature of property 

1119. Character of beneficiary and of estate or interest given or created 

1120. Rate and basis of computation which may be taken 

1121. Equality and uniformity 

11 22. -Discrimination as to kinship 

1123. - Discrimination as to nonresidents 

1124. - Discrimination as to nature of property 

1 125. - Discrimination as to mode or time of transfer 

1126. - Discrimination between particular estates or interests 

1127. - Discrimination as to amount 

1128. - Exemptions and allowances for taxes on previous transfer of same 

property , 

1129. Necessity of statement of tax and object 
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XXI. INHERITANCE, SUCCESSION, AND ESTATE TAXES— Continued 

3. Power to Impose ; Constitutional and Statutory Provisions —Continued 
§ 1130. Provisions for enforcement 

1131. Effect of treaty provisions 

1132. Comity, reciprocity, and double taxation 

1133. Statutory provisions 

1134. - Necessity for, and certainty of, statutory provisions 

1135. — General rules of construction 

1136. -Amendment, repeal, and revision 

1137. - Retroactive operation 

C. Transfers Taxable 

§ 1138. In general 

1139. Residence of decedent and situs of property 

1140. - Property of resident 

1141. - Property of nonresident 

1142. Mode and time of transfer 

1143. - Transfer or devolution on death in general 

1144. - Transfer pursuant to contract of decedent or in payment of debts or 

claims 

1145. - Compensation of executors and trustees 

1146 - Transfers during life of owner in general 

1147. - Transfers in contemplation of, or intended to take effect at or after 

death 

1148. - Execution of power 

1149. Interest of decedent 

1150. Nature of property 

1151. Character of estate or interest created or given 

1152. - Estates for life or years 

1153. - Estates in remainder 

1154. - Interest as trustee 

1155. Nature and relationship of taker 

1156. Successive transfers 

D. Exemptions 

§ 1157. In general 

1158 Transfers of particular property 

1159. Transfers for or to particular purposes or beneficiaries 

1160. - Cemetery corporations or purposes 

1161. - Charitable, religious, and educational institutions or purposes 

1162. - Governments and governmental agencies and subdivisions 

1163. - Relatives 

1164. Amount 

1165. Proceedings to establish 

E. Accrual of Tax, Person or Fund Liable, and Collateral Proceedings Involving Liabil¬ 

ity 

§ 1166. Accrual 

1167. Persons or fund liable for payment 

1168. - Provisions of will 

1169. - Executors, administrators, and trustees 

1170. Collateral proceedings involving liability to tax 

F. Amount and Ascertainment 

§ 1171. Basis of determination 

1172. Valuation of property or interest transferred in general 

1173. Time as of which valuation made 

1174. Postponement of valuation or appraisal 
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1177. - Life estates 
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1181. Rate 
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1199. Order or judgment 

1200. - Conclusiveness and effect 

1201. - Opening and vacating 

1202. - Modification, amendment, and correction 

1203. - Equitable relief 

1204. Rehearing and reassessment 
1205 Review 

1206. Fees and costs 

G. Interest and Penalties 

§ 1207, In general 

1208. Excuses for delay 

1209. Effect of tender; subsequent payment 

1210. Time from which interest runs 

1211. Rate of interest 

1212. Personal liability of executor 

1213. Penalty for safe deposit company permitting access to box without prior notice 

to tax authorities 

H. Lien and Priority 

§ 1214. In general 

1215. Property subject to lien and extent thereof 

1216. Duration and discharge of lien 

1217. Enforcement of lien 

1218. Suits to quiet title against tax lien 

1219. Priorities 

I. Payment, Compromise, or Remission, and Refunding or Readjustment 

§ 1220. Payment 

1221. Compromise or remission 

1222. Refunding and readjustment 
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I. DEFINITIONS AND NATURE OF TAXES AND TAXATION 


§ 1. Definitions and Nature 

a. Definitions 

b. Nature 

a. Definitions 

The terms "tax” and "taxes” have been defined as 
burdens or charges imposed by the legislative power on 
persons or property to raise money for public purposes; 
and "taxation” Is the act of laying a tax, or imposing 
these burdens or charges on persons or property. 

The terms “tax” and “taxes” have been defined 
as a rate or sum of money assessed on the person 


or property of a citizen by government for the use 
of the nation or state burdens or charges imposed 
by the legislative power on persons or pioperty to 
raise money for public purposes, 2 and the enforced 
proportional contribution of persons and property 
levied by authority of the state for the support 
of government and for all public needs 3 “Taxa¬ 
tion” is the act of laying a tax, or imposing these 
burdens or charges on persons or property, 4 or in 
otiher words, the process or means by which the 
taxing power is exercised. 5 Other similar defini¬ 
tions of the terms “tax” or “taxes,” 6 and “tax- 


1. SC —JEtna. Fire Ins Co. v. Jones, 
59 SE 148, 78 S.C. 445, 13 L R.A, 
NS, 1147, 125 Am S.R. 818 

61 C J. P 65 note 2. 

2. Cal —People v. Hochwender, 124 
P.2d 823, 824, 20 Cal.2d 181—Court¬ 
ney v. Byram, 129 P.2d 721, 723, 64 
Cal App 2d 769 

Minn—In re Calhoun Beach Holding 
Co, 287 N.W. 317, 323, 205 Minn. 
582—Corpus Juris cited in Bemis 
Bro Bag Co. v Wallace, 266 N.W. 
690, 693, 197 Minn. 216 
Pa.—Woodward v City of Philadel¬ 
phia. 3 A 2d 167, 170, 333 Pa. 80. 
Tex,—Corpus Juris cited la Friedman 
v American Surety Co. of New 
York, 151 S.W.2d 670, 577, 137 Tex. 
149, answer to certified question 
conformed to Civ.App., 154 S.W.2d 
669 

61 C.J. p 65 note 8 

8 . Ill.—Zehender A Factor v. Mur¬ 
phy, 63 N.B.2d 944, 846, 886 Ill. 
258. 

Mo —Lucas v. Murphy, 156 S.W 2d 
686, 688, 848 Mo. 1078—Taylor v. 
Gehner, 46 S.W.2d 69. 60, 829 Mo. 
611, 82 A.L.R. 986. 

Mont.—Commercial Credit Co. ▼. 
O’Brien, 146 P.2d 687, 646, 116 

Mont. 199, appeal dismissed 65 S. 
Ct. 75, 828 U.8. 666, 89 L.Bd. 541. 
Neb. —Ryder v. Livingston, 18 N.W. 


2d 507, 508. 145 Neb. 862, 169 AL. 
R 468. 

Pa.—Petition of Frola, 52 Pa-Dist & 
Co. 357. 

61 C J. p 66 note 4. 

4. Wis.—State v. Thorne, 87 N.W. 
797, 799, 112 Wis 81, 55 L.R.A. 956 

61 C.J. p 66 note 6 

Generic term 

The word "taxation'* is a generic 
term and is frequently construed to 
include both ad valorem and excise 
taxes when not qualified.—American 
Can. Co v. City of Tampa, 14 So 2d 
203, 152 Fla. 798. 

Practical problem 

Taxation is a practical and not a 
scientific problem —Commonwealth 
v. Frank G. Shattuck Co., 46 Pa-Dist. 
A Co. 199, 52 Dauph-Co. 190. 

5. N.D—Federal Land Bank v. Bis¬ 
marck Lumber Co., 297 N.W. 42, 
56, 70 N.D. 607. 

61 C.J. p 66 note 6. 

6. U.S.—Alabama Power Co. V. Fed¬ 
eral Power Commission, C.C.A.5, 
184 F.2d 602, 608—Mayor and City 
Council of Baltimore v. Williams, 
C.C.AMd., 61 F.2d 374, 376, re¬ 
versed on other grounds 58 S.Ct. 
481, 289 U.S. 36, 77 L.Ed. 1016. 

Arts.—Maricopa County v. Trustees 
of Arizona Lodge No. 2, F. A A. 
M., 80 P.2d 965, 957, 62 Arls. 829. 
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Fla.—Kathleen Citrus Land Co v 
City of Lakeland, 169 So 356, 358, 
124 Fla. 659. 

Ga.—Publix-Lucas Theaters v City 
of Brunswick, 66 S E 2d 254, 269, 
206 Ga. 206 

La.—Womack v. McCook Bros 
Funeral Home, 193 So 652, 653, 194 
La. 296. 

Mass.—Nichols v Commissioner of 
Corporations and Taxation, 60 NE 
2d 76, 89, 314 Mass. 285. 147 A LR 
830. 

Minn.—Petition of S R A, Inc, 7 
N.W 2d 484, 487, 213 Minn 487 

Mont.—State ex rel. Tillman v Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County. 53 P 2d 
107, 110, 101 Mont. 176, 103 AL R 
376. 

N.J —Murphy v. Jos Hollander, Inc, 
34 A.2d 780, 783, 131 N J Law 166— 
Wllentz v. Hendrickson, 33 A 2d 
366, 380, 183 N.J Eq. 447, affirmed 
38 A2d 199, 135 NJ.Eq 244—State 
v. Erie R. Co, 42 A2d 769, 762, 23 
N.J.Misc. 203. 

N.C.—Orange County v. Wilson, 163 
S.E. 113, 115, 202 N.C. 424. 

N.D.—State v. Krom&rek, 62 N.W 2d 
718, 715, certiorari denied Kroma- 
rek v. State of North Dakota, 72 
S.Ct. 1064, 343 U.S 968. 96 L Ed. 
1864. 
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ation” 7 have been given by the courts. 

Property is u taxedV when the tax is levied, and 
not when it is valued by the appraiser. 8 

Revenue laws are certain legislative measures 
imposing taxes on the people either directly or in¬ 
directly, or laying dues, imports, or excises for 
the use of the government, and giving to the per¬ 


§ 1 

sons from whom money is exacted no equivalent in 
return laws made for the direct and avowed pur¬ 
pose of creating and securing revenues or public 
funds for the services of the government; 10 laws 
the principal object of which is the raising of rev¬ 
enue, and not those under which revenue may in¬ 
cidentally arise , n laws providing in terms for rev¬ 
enue. 12 


Pa.—Edgmont Tp. School Diat v. 

Hoopoe, Com.PI., 32 Del.Co. 202— 

In re Winter's Estate, Orph., 30 

Del Co. 56. 

Utah—Garrett Freight Lines v 

State Tax Commission, 135 P.2d 

523, 628, 108 Utah 390, 146 A.L.B. 

1003. 

61 C.J. p 66 note 7. 

Particular definitions 

(1) An exaction for the support of 
the government—U. S v. Butler, 
Mass. 56 SCt. 312, 817, 297 U S 1, 
80 L Ed. 477, 102 A.L R. 914—61 C J. 
p 66 note 7 [a] (6). 

(2) A contribution toward expense 
of government—Board of Directors 
of Red River Levee Dlst No 1 of 
Lafayette County, Ark., v. R F C, 
C.AArk., 170 F 2d 430, 432. 

(3) An enforced contribution im¬ 
posed by government for govern¬ 
mental purposes or public needs — 
Westbrook, Inc., v. Town of Falls 
Church, 39 S.E 2d 277, 280. 186 Va. 
577, 167 A.L.R 1027. 

(4) Levies which are collected by 
virtue of the right of sovereign to 
exact from its citizens contributions 
from the corpus of their property for 
support of the government.—In re 
McGrath's Estate, 71 P.2d 395, 398, 
191 Wash 496, certiorari denied State 
of Washington, by Pemberton v Mc¬ 
Grath, 58 SCt 749, 303 U.S. 651, 82 
L Ed 1111. 

(5) Contributions which all in¬ 
habitants are expected to make, and 
may be compelled to make, for the 
support of the manifold activities of 
the government—Walsh v. School 
Dlst. of Philadelphia, 22 A2d 909. 
917, 343 Pa. 178, certiorari denied 

62 S.Ct. 916, 315 U.S 823, 86 L Ed. 
1219—Young Men's Christian Ass'n 
of Germantown v. City of Philadel¬ 
phia, 137 A* 204, 210, 323 Pa. 401. 

(6) An enforced contribution of 
money assessed or charged by au¬ 
thority of sovereign government for 
the benefit of the state or the legal 
taxing authorities.—State ex rel. City 
of Seattle v. Department of Public 
Utilities of Wash., 207 P.2d 712, 716, 
33 Wash 2d 896. 

(7) A statutory liability Imposed 
on all inhabitants of the state de¬ 
fined as taxable, so that they may 
contribute their just share to expens¬ 
es of government.—Matter of Atlas 
Television Co., 6 N.B.2d 94, 95, 273 
N.Y. 51—Village of Charlotte v. 


Keon, 100 N.E. 1116, 207 N Y. 346, 46 
LR.A.N.S., 135. Ann Cas 1914C 338- 
People v Chenango County, 39 N.Y S 
2d 785, 792 

(8) Exactions or impositions made, 
in lnvitum, on person or property 
by legislative authority to raise 
funds for governmental or other 
sanctioned public purposes.—*Diorio 
v Borough of Fair Lawn, 180 A 657. 
559, 118 NJEq 656 

(9) A pecuniary burden laid on in¬ 
dividuals or property to support the 
government; a payment exacted by 
legislative authority—In re Mytin- 
ger, DC Tex., 31 F.Supp 977, 978— 
61 CJ p 66 note 7 [a] (1). 

(10) A charge by the state for 
support of state government, laid on 
persons, property, rights, and privi¬ 
leges of people by their common con¬ 
sent, implied by promulgation and 
adoption of constitution —State v. 
Weil, 168 So. 679, 681, 232 Ala. 578. 

(11) A charge levied by the sover¬ 
eign power on persons and property 
for the support of government and 
for public purposes.—Ex parte State 
ex rel. Attorney General, 39 So 2d 
669, 671, 252 Ala. 149 

(12) An impost levied by authority 
of government on its citizens or sub¬ 
jects for support of the state. 

U.S.—In re Umana Bleachery, D C. 
N. J., 34 F Supp 694, reversed on 
other grounds. C C.A, 121 F.2d 846, 
135 ALR. 1603. 

N J.—City of Bayonne v. Murphy & 
Perrett Co., 81 A 2d 485, 491, 7 N J. 
298—City of Newark v Jos Hol¬ 
lander, Inc., 42 A 2d 872, 875, 136 
NJEq. 539, affirmed 46 A.2d 786, 
138 N.J.Bq. 112—Schradin v. Har¬ 
ry W Bealer Co., 168 A 854, 114 
N.JEq 459, affirmed 176 A 321, 117 
NJEq 443. 

Ohio—In re Kastelic’s Estate, 2 
Ohio Supp 297, 299. 

61 CJ. p 66 note 7 [a] (19). 

(13) An Impost levied for govern¬ 
ment's support or some special pur¬ 
pose or by some agency having gov¬ 
ernmental functions delegated there¬ 
to—City of Detroit v. Proctor, 61 A 
2d 412, 416, 5 Terry, Del., 193—Boyd 
v. Diliman, 197 A 830, 834, 9 W.W. 
Harr. 231. 

(14) Contributions from persons 
and property levied by state for sup¬ 
port of government—Smith V. Lura¬ 
mus, 6 So.2d 625, 627, 149 Fla. 660. 

7. Utah.—Garrett Freight bines v. 
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State Tax Commission, 135 P.2d 
523, 528, 103 Utah 390, 146 ALR. 
1003 

61 C.J. p 67 note 8. 

Particular definitions 

(1) A method of raising revenue 
to defray the expenses of govern¬ 
ment, and of distributing the bur¬ 
den of such expenses among those 
who must bear it.—Petition of S. R. 
A, Inc., 7 N.W.2d 484, 487, 213 Minn. 
487. 

(2) The means whereby govern¬ 
ment distributes the burdens of its 
cost among those who enjoy its bene¬ 
fits—Welch v Henry, Wis., 59 SCt. 
121, 124, 305 U.S 134, 83 L.Ed 87. 
118 ALR. 1142, motion denied 68 
S CL 765, rehearing denied 59 S Ct 
250, 305 U.S 675, 83 L Ed 437—Leo 
Feist, Inc, v Young, D.C Wis, 46 F 
Supp 622, 630. reversed on other 
grounds, C.C A, 138 F.2d 972. 

N D —Jewel Tea Co. v. State Tax 
Com'r, 293 N.W. 386, 391, 70 N.D 
229. 

(3) The exercise of the sovereign 
power to raise revenue for the ex¬ 
penses of the government —Ryder 
v. Livingston, 18 NW.2d 607, 608, 
145 Neb 862, 159 ALR. 458. 

(4) That inherent power in gov¬ 
ernment to raise funds with which 
to promote general welfare and pro¬ 
tection of citizens —State v. Kro- 
marek, ND, 62 N W.2d 713, 715, cer¬ 
tiorari denied Kromarek v. State of 
North Dakota, 72 S.CL 1064, 843 U S 
968, 96 L.Ed. 1364. 

(5) Proportional contribution by 
persons or property—Walsh v 
School Dlst of Philadelphia, 22 A 2d 
909, 917, 343 Pa. 178, certiorari de¬ 
nied 62 SCt 916, 315 U.S. 823, 86 
L Ed. 1219—Woodward v. City of 
Philadelphia, 3 A 2d 167, 170, 333 Pa. 
80. 

8. Neb—State v. Nickerson, 156 N 
W. 1089, 99 Neb. 517. 

9. Ky.—H. A Thierman Co v Com¬ 
monwealth, 97 S.W. 366, 123 Ky 
740, 80 Ky.L. 72. 

10. Ky.—H. A Thierman Co. v. Com¬ 
monwealth, supra. 

36 C.J. p 962 note 66. 

11. Okl.—Lusk v. Ryan, 171 P. 323. 
324, 69 Okl. 165 

86 C.J. p 962 note 67. 

12. N.Y.—Emmerich Co v Sloane, 
95 N.Y.S. 89, 1129, 108 App Div. 
830. 
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,§ 1 


b. Nature 

, (1) In general 

(2) Not a debt or contractual liability 

(1) In General 

In a general sense the terms “tax” and “taxes” in¬ 
clude every burden which may be lawfully laid on the 
eltlzen by virtue of the taxing power, but their applica¬ 
tion in constitutional and statutory provisions varies to 
some extent according to the intention and purpose of 
the particular provision. The question whether a par¬ 
ticular contribution, charge, or burden is to be regarded 
as a tax depends on Its real nature and not on its 
designation. 

In a general sense the terms “tax” and “taxes” 
include every burden which may be lawfully laid 
on the citizen by virtue of the taxing power, 13 but 
their application in constitutional or statutory pro¬ 
visions varies to some extent according to the in¬ 
tention and purpose of the particular provision, 14 


and even the fact that a burden is imposed in the 
exercise of the taxing power, as in the case of 
assessments for improvements, does not necessari¬ 
ly make it a tax, as discussed in Municipal Corpo¬ 
rations § 1290 b. So whether the word “taxes” 
as used m contracts between individuals with re¬ 
spect to the payment thereof shall be given its 
broad and most general signification or a more lim¬ 
ited meaning depends on the intent of the parties 
in the light of the context of the contract, and the 
circumstances under which it was made. 15 

Essentials of tax . As indicated in its definitions, 
the essential characteristics of a tax are that it is 
not a voluntary payment or donation, but an en¬ 
forced contribution, 16 exacted pursuant to legisla¬ 
tive authorityj 117 in the exercise of the taxing pow¬ 
er, 18 the contribution being of a proportionate char- 


18. Fla.— Corpus Juris cited in Kath¬ 
leen Citrus Land Co. v. City of 
Lakeland. 169 So. 366. 368. 124 Fla. 
669. 

S.D.— Corpus Juris cited in Holdcroft 
v. Murphy, 283 N.W. 860, 862, 66 
S D. 388. 

61 C J. p 68 note 12. 

Designation 

Every burden which the state im¬ 
poses on its citizens to secure reve¬ 
nue for support of its government or 
any of Its political subdivisions is 
levied under the power of taxation 
whether under the name of a tax or 
some other designation.—Morton Salt 
Co. v. City of South Hutchinson, 
C.C A.Kan., 169 F.2d 897 

Any levy or duty or Impost for the 
support of government may be re¬ 
garded as a tax.—Woodward v. City 
of Philadelphia* 3 A.2d 167, 333 Pa. 
80 

Application to certain class 

An exaction Imposed by statute 
does not lose Its character as a tax 
because It is applied only to a cer¬ 
tain class.—State Indus. Acc. Com¬ 
mission v. Aebi, 162 P.2d 613, 177 
Or. 361, 161 A.L.R. 211. 

Znelusion of exolses 

The word “tax” is a word of com¬ 
prehensive meaning and may Include 
excises as well as a pecuniary bur¬ 
den laid directly on property.—As¬ 
sessors of Boston v. Metropolitan 
Life Ins. Co., 70 N.B.2d 306, 320 Mass. 
659—United Shoe Machinery Corp. v. 
Gale Shoe Mfg Co, 49 N.E.2d 913, 
314 Mass. 142—Eaton, Crane & Pike 
Co. v. Commonwealth, 130 N E. 99, 
237 Mass. 623. 

Sold a “to*" 

U.S.—Territory of Alaska v. Alaska 
Juneau Gold Mining Co., C.C.A. 
Alaska, 105 F.2d 841. 

14.' &D.—Corpus Juris cited in Hold¬ 


croft v. Murphy, 283 N.W. 860, 862, 
66 S D 388 

61 C J. p 68 note 13. 

15. Kan.—Board of Com’rs of John¬ 
son County v Robb, 171 P 2d 784, 
161 Kan 683 

61 C J p 68 note 15. 

16. U S — Corpus Juris quoted in In 

re Oshkosh Foundry Co., D C.Wis., 
28 FSupp 412, 414 

Ariz.—Stewart v. Verde River Ir¬ 
rigation & Power Dist., 68 P 2d 329, 
49 Ariz. 531. 

Ind—Ennis v State Highway Com¬ 
mission, 108 N E.2d 687. 

La —Womack v McCook Bros Fu¬ 
neral Home, 193 So. 662, 194 La. 
296 

Minn— Corpus Juris cited in Bemis 
Bro. Bag Co v. Wallace, 266 N.W. 
690, 693, 197 Minn. 216. 

Mo— Corpus Juris cited in City of 
St. Louis v Laclede Power & 
Light Co., 162 S W 2d 23, 25, 847 
Mo. 1066. 

N Y —Central Sav Bank in City of 
New York v. City of New York, 
18 N E 2d 151, 279 N.Y. 266, 121 
A L R. 607, amended on other 
grounds 19 N.E 2d 659, 280 NY. 
9, 121 ALR. 616, certiorari denied 
City of New York v. Central Sav 
Bank in City of New York, 59 S.Ct, 
790, 306 U.S. 661, 83 L.Ed 1058 

ND —Corpus Juris cited in F W 
Woolworth Oo v. Gray, 46 N.W 2d 
295, 315, 77 N.D. 767. 

Vo.—Westbrook, Inc. v. Town of 
Falls Church, 39 S.E 2d 277, 185 
Va. 677, 167 A.L.R. 1027. 

61 C.J. p 68 note 17. 

Yaking of private property for pub. 
llo use 

Mo —State ex rel. and to Use of 
Moore v. Wabash R Co., 208 S.W. 
2d 223, 357 Mo. 380. 


Bemis Bro. Bag Co. v. Wallace, 266 
N.W. 690, 603. 197 Minn 216. 

61 C J p 68 note 18. 

Statutory origin 

A “tax” is a legal Imposition, ex¬ 
clusively of statutory origin, as are 
the remedies attendant thereto—Ap¬ 
plication for Awarding of Process of 
Subpoena, 32 A 2d 509, 21 N.J.Misc 
164 

18. U.S—U. S. v. Butler, Mass., 66 
SCt 312, 297 U.S. 1, 80 L.Ed. 477, 
102 ALR 914 

Ind —Department of Treasury v. 
Midwest Liquor Dealers, 48 N.E. 
2d 71, 113 Ind.App. 669. 

Mich.—Bowers v. City of Muskegon, 
9 N.W 2d 889, 306 Mich. 676. 

Minn —Corpus Juris cited in Bemis 
Bro Bag Co. v. Wallace, 266 N.W 
690, 693, 197 Minn. 216. 

Wis—Tesch v Board of Deposits of 
Wisconsin, 297 N.W. 879, 237 Wis 
527. 

61 C J. p 68 note 19. 

No relation to regulation 

(1) The matter of revenue taxa¬ 
tion has no relation to the subject 
of regulation or police power—Seeth 
v Joseph, 93 N.Y S 2d 591, 276 App. 
Div. 188. 

(2) Exaction Imposed as means for 
un&uthorizedly regulating agricul¬ 
tural production was held to lack 
quality of true “tax.”—Rickert Rice 
Mills v. Fontenot, La., 56 6Ct. 374, 
297 U.S. 110, 80 LBJd. 513, rehearing 
denied 56 S Ct 438, 297 U.S. 726, 80 
L.Ed. 1009, Dore v. Fontenot, 56 S.Ct 
439, 297 U.S. 726, 80 L.Ed. 1009, Unit¬ 
ed Rice Milling Products Co. v. Fon¬ 
tenot, 56 S.Ct 439, 297 U.S. 727, 80 
LEd. 1009, Baton Rouge Rice Mill 
v. Fontenot, 66 SCt. 440, 297 U.S. 
727, 80 L.Ed. 1009, Simon v. Fontenot, 
56 S.Ct 440, 297 US. 727, SO L.Ed. 
1009, Levy Rice Milling Co. v. Fonte¬ 
not, 56 S.Ct 440, 297 U S. 727, 80 L. 
Ed. 1009, Farmers Rice Milling Co. 


17. Minn.— -Corpus Juris cited in 
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gcter, 13 payable in money, 33 and imposed, levied, 
and collected for the purpose of raising revenue, 31 
to be used for public Or governmental purposes, 32 
and not as payment for some special privilege 
granted or service rendered. 23 


Taxes levied for governmental purposes are not 
imposed on the basis of a special and particular 
benefit accruing to each citizen in proportion to 
the taxes paid, 24 and the amount is limited only by 


r. Fontenot, 56 S Ct 441, 297 US. 727, 
80 L.Ed 1009, and Noble-Trotter Rice 
Milling: Co. v. Fontenot, 56 S Ct. 441, 
297 U.S. 727, 80 L Ed 1009. 

19. Mich —Huron-Clinton Metropoli¬ 
tan Authority v Boards of Sup'ra 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N W 2d 84, 304 Mich. 328. 

<1 C J p 69 note 20 
Ratio or apportionment 

The term “tax,** except in the case 
of specific taxation, includes the idea 
of some ratio or rule of apportion¬ 
ment—Northwestern Mut. Life Ins 
Co. v. State Board of Equalization, 
166 P 2d 917, 73 Cal App 2d 548. 

80. Tex.—Friedman v. American 
Surety Co of New York, 161 S W 
2d 570, 137 Tex 149, answer to cer¬ 
tified question conformed to, Civ 
App, 164 S W 2d 659 

61 C J. p 69 note 21. 

81. Ind —Department of Treasury 
v. Midwest Liquor Dealers, 48 N E 
2d 71, 113 Ind App. 569. 

Pa—Pittsburgh Milk Co v City of 
Pittsburgh, 62 A 2d 49, 360 Pa 360 
S D —C. A Wagner Const Co. v. City 
of Sioux Falls, 27 NW2d 916, 71 
S D. 587. 

Wis —State ex rel. Attorney General 
v. Wisconsin Constructors, 268 N. 
W 238, 222 Wis. 279. 

61 C J. p 69 note 22. 

Taxation not a penalty imposed on 
taxpayer 

U S —Welch v Henry, Wis, 59 S Ct 
121, 305 U.S. 134, 83 L.Ed. 87, 118 
A.LR. 1142, rehearing denied 59 
SCt 250. 305 US. 675, 83 L Ed 
437. 

ND—Jewel Tea Co v. State Tax 
Com’r, 293 NW 386, 70 ND. 229. 
Pa—Walsh v. School Dist of Phila¬ 
delphia, 22 A 2d 909, 343 Pa 178, 
certiorari denied 62 SCt 916, 316 
PaU.S 823, 86 L.Ed 1219—Young 
Men's Christian Ass’n of German¬ 
town v. City of Philadelphia, 187 
A. 204, 823 Pa 401. 

Utah.—Garrett Freight Lines v. 

State Tax Commission, 135 P 2d 
523, 103 Utah 390, 146 A.L R. 1003. 

88. Cal.—Northwestern Mut Life 
Ins. Co. v. State Board of Equali¬ 
zation, 166 P.2d 917, 78 Cal.App.2d 
548, 

Conn.— Corpus Juris cited in Water- 
bury Savings Bank v. Danaher, 20 
A.2d 455, 459, 128 Conn. 78. 

Ind.—Ennis v. State Highway Com¬ 
mission. 108 N.E.2d 687. 

Tenn.—Obion County, for Use and 
Benefit of North Fork Drainage 

84 C. J S.—8 


Dist No. 2, v Massengill, 151 S.W 
2d 156, 177 Tenn. 477. 

61 C.J. p 69 note 23. 

Distributing burden of oost 

Taxes are only the means of dis¬ 
tributing the burden of the cost of 
government 

U S —Carmichael v. Southern Coal & 
Coke Co., Ala., 57 SCt. 868, 301 U.S 
495, 81 L.Ed. 1245, 109 A.L.R 1327, 
modified on other grounds 57 S Ct 
674, 300 US. 644, 81 L Ed. 858— 
Carmichael v. Gulf States Paper 
Corp, Ala., 57 SCt. 868, 301 US 
495, 81 L.Ed. 1245, 109 A.L.R. 1327, 
modified on other grounds 57 S Ct 
674, 300 U.S 644, 81 L Ed. 858- 
In re Wm. Akers, Jr, Co., CCA 
Pa., 121 F.2d 846, 135 ALR 1603- 
In re Fidelity Fuel Co., C C A.Pa., 
121 F.2d 846, 135 A-L.R. 1503—In 1 
re Umans Bleachery, C.C A Pa., 121 
F 2d 846, 135 ALR 1503. 

Taxes are but means of distribut¬ 
ing burden of cost of government. 
Minn.—Hassler v. Engberg, 48 N.W. 

2d 343, 2 33 Minn. 487 
Mont —Commercial Credit Co v. 
O'Brien, 146 P 2d 637, 115 Mont. 
199, appeal dismissed 65 S.Ct. 75, 
323 US 665, 89 L.Ed 541. 

Ohio —Capitol Novelty Co v Evatt, 
61 N E 2d 211, 145 Ohio St 205, 
160 ALR 1223, certiorari denied 
66 S.Ct. 48, 326 US. 738, 90 L Ed. 
440. 

Heoessary expenses 

Taxes are levied only to defray 
necessary expenses of government 
and not to enrich the public treasury 
—People ex rel. Manifold v. Wabash 
Ry. Co, 53 N.E.2d 976, 386 Ill. 149. 
Public benefit 

Taxes paid by individuals or cor¬ 
porations are for the benefit of the 
public.—Maricopa County v. Douglas, 
208 P.2d 646, 69 Ariz. 35. 

03. Ariz —Stewart v. Verde River 
Irrigation & Power Dist., 68 P.2d 
329, 49 Ariz. 531. 

Tenn—Memphis Natural Gas Co. v. 
McCanless, 194 S.W 2d 476, 183 

Tenn. 635, appeal dismissed 67 S 
Ct. 99, 329 U.S. 670, 91 L.Ed. 591. 

61 C.J. p 69 note 24 
▲ tax ou all property, real and 
I personal, in a prescribed area, is a 
tax and not an assessment, even 
though levied to make a local im¬ 
provement on a street or highway.— 
Northwestern Mut. Life Ins. Co. v. 
State Board of Equalization, 166 P. 
2d 917, 73 Cal.App 2d 548. 

Realty taxes are merely a form of 
raising revenue for support of gov¬ 
ernment and are not like rent, and 
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are not paid for privilege of occupy¬ 
ing property for any given period of 
time —Magruder v. Supplee, Md., 68 
SCt 1162, 316 U.S. 394, 86 L Ed. 
1555. 

21 Cal —S Siwel A Co. v. Les An¬ 
geles County, 160 P 2d 789, reheard 
167 P 2d 177, 27 Cal 2d 724, fol¬ 
lowed in 167 P 2d 189, 27 Cal 2d 
891—American Co v. City of Lake- 
port, 32 P 2d 622, 220 Cal 548. 

Ill —People ex rel. Fisher v. Balti¬ 
more & O R. Co., 61 NE.2d 882, 
390 Ill 389. 

Ind —Wright v House, 121 N.B. 438, 
188 Ind 247. 

Iowa.—In re Shurtz’s Will, 46 N.W. 
2d 659, 242 Iowa 448—Corpus Juris 
quoted in Dickinson v Porter, 31 
N W 2d 110, 117, superseded 35 N. 
W 2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 SCt 88. 338 U.S. 843, 94 
LBd 515. 

61 C J. p 70 note 25. 

Assessment 

A tax Is not an assessment of 
benefits—New York Rapid Transit 
Corp. v. City of New York, NY., 68 
SCt 721, 303 US 673, 82 L Ed 1024, 
rehearing denied 58 S Ct 939, 304 
US 588, 82 LEd 1548—Brooklyn & 
Queens Transit Corp. v. City of New 
York, N.Y., 58 S Ct 721, 303 U.S 573, 
82 LEd 1024, rehearing denied 68 
SCt 939, 304 US. 588. 82 LEd 1548 
—Carmichael v. Southern Cool A 
Coke Co., Ala., 57 SCt 868, 301 US. 
495, 81 LEd 1245, 109 A.LR. 1327, 
modified on other ground* 67 S Ct. 
674, 300 U.S. 644, 81 L Ed 858—Car¬ 
michael v. Gulf States BTaper Corp., 
Ala., 67 SCt 868. 301 fj S 495, 81 
L Ed. 1246, 109 ALR 1327, modified 
on other grounds 57 S.Ct 674, 300 
U.S. 644, 81 L.Ed 858. 

Ohio—Capitol Novelty Co. v. Evatt, 
61NE2d 211, 145 Ohio St 205. 160 
A.L.R. 1223, certiorari denied 66 
S.Ct 48, 326 U.S. 738. 90 L.Ed. 440. 
Apportionment to burdens 

Benefits derived from expenditure 
of public moneys need not be appor¬ 
tioned to the burdens of taxpayer — 
Capitol Novelty Co. v. Evatt, supra. 
ICerger In general benefit 

Any payment exacted by the state 
or its municipal subdivisions as a 
contribution toward the cost of main¬ 
taining governmental functions, 
where special benefits derived from 
their performance are merged in gen¬ 
eral benefit, is a tax.—Dickson v. 
Jefferson County Board of Education, 
225 S.W.2d 672, 811 Ky. 781. 

Reid not tax for general purposes 
The motor vehicle fuel tax le not 
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Corcmmental . needs.* 8 Taxes and taxation are particular contribution! charge, or burden is to be 

therefore distinguishable from various other con- regarded as a tax depends on its real nature , 27 

tribtftions, charges, or burdens paid or imposed and, if it is in its nature a tax, it is not material 

for particular purposes or under particular powers that it may be called by a different name ; 22 and, 

or functions of the government , 26 such as forfei- conversely, if it is not in its nature a tax, it is not 

tures, discussed in Forfeitures § 1, fines, considered material that it may have been so called . 22 

in Fines § 1, and penalties, discussed in Penalties 

§ 1. So there is a distinction between license fees Fees of public officers not taxes . Fees prescribed 
or occupation taxes and ordinary taxes, discussed to be paid by individuals to public officers, whether 

in Licenses § 3, between taxes and assessments in the judicial or executive department of govem- 

for public improvements, considered in Municipal ment, for services rendered, are not ordinarily tax- 

Corporations § 1290 b, and between the power of es , 30 unless the object of the requirement is to 

taxation and the right of eminent domain, discussed provide general revenue rather than compensation 

in Eminent Domain § 17. The question whether a for those officers , 31 as in the case of graduated 

a tax for general purposes, but is a I Tolls have been distinguished from | 56 S Ct. 367, 296 U S 652, 80 L.Ed 


privilege tax exacted from those who 
use the highways, in proportion to 
the use, for the construction and 
maintenance of highways —Union 
Pac. R. Co. v. Riggs, 166 P 2d 926, 
66 Idaho 677. 

88. Ind —Wright v. House, 121 N E. 
433, 188 Ind. 247. 

88. U.S —DeLaney v. City and Coun¬ 
ty of Denver, C.A Colo., 185 F.2d 
246 

Ariz—Stewart v. Verde River Irri¬ 
gation & Power Dist., 68 P.2d 829, 
49 Ariz. 631. 

Ark—Mcllroy v. Fugitt, 33 SW.2d 
719, 182 Ark. 1017, 73ALR. 1223- 
Lewis v Delinquent Lands, 33 S 
W.2d 379, 182 Ark. 838. 

Cal.—Northwestern Mut. Life Ins. 
Co v. State Board of Equalization, 
166 P.2d 917, 73 Cal.App 2d 648— 
Wells v. Union Oil Co. of Califor¬ 
nia}^ P.2d 696, 25 Cal App.2d 165. 
DC—-Evans ▼. Ockershausen, 100 F. 
2d 696, 69 AppDC. 285, 128 A.L.R. 
177, dertiorari denied Smith v. 
Ockerhfcusen, 69 S Ct. 462, two 
cases, 306 U.S. 638. 83 L Ed. 1034. 
Iowa—Bebnett v. Green wait, 286 N 
W. 722, 226 Iowa 1113. 

Neb.—Harlan County v. Thompson, 
248 N.W. 801, 125 Neb 65. 

N.T —Schlesinger v. Kofsky-Moos, 
Inc., 276 N.T.S. 980, 164 Mlsc. 242. 
N.C.—City of Charlotte r. Kava- 
naugh, 20 S.E.2d 97, 221 NC. 259. 
Ohio.—Home Owners' Loan Corp. v. 
Tyson, 12 N.E.2d 478, 183 Ohio St 
184. 

Tex.—Wharton County Drain. Dist 
v. Hlgbie, Civ.App., 149 S.W. 881. 
Wis.—State ex rel. Attorney General 
v. Wisconsin Constructors, 268 N. 
W. 238, 222 Wis. 279. 

61 C.J. p 70 note 27. 

Drainage assessments and taxes dis¬ 
tinguished see Drains I 65. 
.ftitirioft 

* The type, and not the name. Is the 
proper* criterion to be Imposed in 
Judging an exaction as a tax or a 
penalty.—School Dist of Warminster 
Tp. v* F« C» D.C.Pa* 72 F.gupp- 
145. 


taxes. 

Ill.—People ex rel. Curren v. Schom- 
mer, 63 NE12d 744, 392 Ill. 17, 167 
A.LR. 1347. 

Ind.—Ennis v. State Highway Com¬ 
mission, 108 N E 2d 687 
Wash.—State ex rel. Washington Toll 
Bridge Authority v. Telle, 82 P.2d 
120, 195 Wash. 636. 

61 CJ. p 70 note 27 [e]—62 C.J. p 
1077 note 79 [a]. 

27. Utah.—-Smith v. Carbon County, 
63 P 2d 259, 90 Utah 560, 108 A.L.R. 
513. 

61 C.J. p 70 note 36. 

XooldesLts 

Whether a “tax,” which is an as¬ 
sessment on person or property, is a 
tax or an assessment cannot be de¬ 
termined by any positive rule, and in 
each case the character of the given 
tax must be ascertained by its inci¬ 
dents, and from the natural and legal 
effect of the language employed in 
the statute—Northwestern Mut Life 
Ins. Co. v. State Board of Equaliza¬ 
tion, 166 P 2d 917, 73 Cal.App 2d 648 

28. Utah—Smith v. Carbon County, 
63 P.2d 259, 90 Utah 560, 108 A.L.R 
513. 

61 C.J p 70 note 87. 

29. N.T.—Central Sav. Bank in City 
of New Tork v. City of New Tork, 
18 N.E.2d 151, 279 N.T. 266, 121 
A.L.R. 607, opinion amended on 
other grounds 19 N.E.2d 659, 280 
N.T. 9, 121 A.L.R. 615, certiorari 
denied City of New Tork v. Cen¬ 
tral Sav. Bank in City of New 
Tork, 59 S.Ct. 790, 306 U.S. 661, 83 
LEd. 1058. 

61 C.J. p 70 note 38. 

Penalty 

Mere use of word "tax" is not 
enough to show that within true in¬ 
tendment of term, a tax was laid, 
since where by its very nature the 
Imposition is a penalty, It must be so 
regarded.—Llpke v. Lederer, Pa., 42 
S.Qt. 549, 551, 259 U.S. 557, 66 L.Ed. 
1Q61-—U. S. v. Glidden Co., C.C.A 
Ohio, 78 F.2d 639, certiorari denied 
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464. 

30. Ariz.—Stewart v. Verde River 
Irrigation & Power Dist, 68 P 2d 
329, 49 Ariz. 631 

Ky —Dickson v Jefferson County 
Board of Education, 225 S.W 2d 
672, 311 Ky. 781. 

61 C J. p 73 note 53 
Distinction stated 

A “tax” is Imposed on person pay¬ 
ing it by mandate of public author 
ity, without his being consulted with 
respect to its necessity, or having 
any option as to its payment, the 
amount not being determined by any 
reference to service which he re¬ 
ceives from government, but by his 
ability to pay, based on property or 
income, while a “fee*' is voluntary, 
in that person who pays it originally 
has, of his own volition, asked a pub¬ 
lic officer to perform certain services 
for him, which presumably bestow 
on him a benefit not shared by other 
members of society —Stewart v. Ver¬ 
de River Irrigation & Power Dist, 68 
P.2d 329, 49 Ariz. 531. 

Dlxnltatloa to expenses 

Where use of fees paid into special 
funds is limited to expenses of ad¬ 
ministration and supervision of pub¬ 
lic utilities paying fees, the levy is 
a special assessment for specific pur¬ 
poses and lacks the essential element 
of a tax.—Memphis Natural Gas Co 
v. McCanless, 194 S W.2d 476, 183 
Tenn 635, appeal dismissed 67 8.Ct. 
99, 329 U.S. 670, 91 L.Ed. 591. 

Held a “fee” and not a “tax” 

Or.—Wright v. Beveridge, 251 P. 895, 
120 Or. 244. 

31. Ala—State v. Montevallo Coal 
Mining Co., 197 So. 82, 29 AlaApp. 
818, certiorari denied 197 So. 87, 
240 Ala 73. 

61 C.J. p 73 note 54. 

Other statement of rule 
“Taxes" are imposed for purpose 
of general revenue, while “fees” are 
ordinarily imposed to cover coat and 
expense of supervision or regulation. 
—Stats ex rel. Attorney General r. 
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fees in probate proceedings based on the valuation 
of the estate and having no relation to the serv¬ 
ices rendered or compensation received therefor 
by the officer. 32 On similar principles, where stat¬ 
utes provide for the inspection of given commodi¬ 
ties, to determine their quality and fitness for use, 
the fees to be paid to the inspectors are not prop¬ 
erly classed as taxes, as discussed in Inspection § 
12 . 


81 

(2) Not a Debt or Contractual Liability 

61 net the obligation to pay taxes does not rest on 
any contract express or Implied, or on the consent of 
the taxpayer, a tax Is not a debt In the ordinary sense 
of that word, although It Is a liability or obligation, and, 
under statute, It may be a debt. 

Since the obligation to pay taxes does not rest 
on any contract express or implied, or on the con¬ 
sent of the taxpayer, 33 a tax is not a debt in the 
ordinary sense of that word. 34 However, a tax 


TAXATION 


Wisconsin Constructors, 2S8 N.W. 
238, 243, 222 Wis. 279. 

Disbursement 

Pees which are paid into the gen¬ 
eral public treasury and disbursable 
for general public expenses are tax¬ 
es—Memphis Natural Gas Co v. Mc- 
Canless, 194 SW.2d 476, 183 Tenn 
635, appeal dismissed 67 S.Ct 99, 329 
U.S. 670, 91 L.Ed. 591. 

38. Utah.—Smith v. Carbon County, 
63 P 2d 259, 90 Utali 560, 108 A L.R 
513 

61 C J. p 73 note 56. 

33. Cal—People v. Hochwender, 124 
P.2d 823, 20 Cal.2d 181—Southern 
Service Co. v. Los Angeles County, 
97 P.2d 963, 15 Cal.2d 1, appeal dis¬ 
missed 60 SCt. 979, 310 U.S 610, 
84 L.Ed. 1388, rehearing denied 60 
S.Ct. 1086. 210 US. 658. 84 L Ed. 
1421. 

Del.—City of Detroit v. Proctor. 61 
A.2d 412, S Terry 193—Boyd v. 
Dillm&n, 197 A. 830, 9 W.W.Horr. 
231. 

Fla.—Kathleen Citrus Land Co. v. 
City of Lakeland, 169 So. 356, 124 
Fla. 669. 

Ill.—Town of Cicero ▼. Township 
High School Dist. No. 201, 20 N.E 
2d 114, 299 Ill App. 237 
Mont.—State ex rel. Tillman v Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County, 63 P 2d 
107, 101 Mont. 176, 103 A.L.R 376 
Neb.—Corpus Juris cited in State ex 
rel. Todd v. Thomas, 257 N.W. 265, 
267, 127 Neb. 891. 96 A L R. 1470. 
N.J —Murphy v. Jos Hollander, Inc., 
84 A 2d 780, 131 N.J.Law 165— 
Diorio v. Borough of Fair Lawn, 
180 A. 657, 118 N.J.Eq, 656—State 
v. Brie R. Co.. 42 A.2d 769, 23 N.J. 
Misc. 203. 

N.T.—Central Sav Bank in City of 
New York v. City of New York, 
18 N.EL2d 161, 279 N.Y. 266, 121 
A.L.R. 607, amended on other 
grounds 19 N.B 2d 659, 280 N.Y. 9, 
121 A.L.R. 615, certiorari denied 
City of New York v. Central Sav. 
Bank in City of New York, 59 S.Ct. 
790, 306 U.S. 661, 88 L.Ed. 1058. 
N.C.—B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission of 
N. C., 86 S.E.2d 788, 226 N.C. 62, 
168 A.L.R. 778. 

N.D.—'State v. Kromarek, 62 N.W.2d 
718. certiorari denied Kromarek v. 


State of North Dakota, 72 S.Ct 
1064, 843 U.S 968, 96 L Ed. 1364. 

Ohio—State ex rel. Donsante v 
Pethtel, 106 N.E 2d 626, 158 Ohio 
St 35 

Pa.—City of Scranton v. O’Malley 
Mfg Co, 19 A.2d 269, 341 Pa. 200— 
Derry Tp. School Dist. v. Barnett 
Coal Co, 2 A.2d 768, 332 Pa. 174- 
Fell v. Johnston, 36 A.2d 227, 154 
Pa.Super. 470. 

Tex— Corpus Juris quoted la High¬ 
land Park Independent School Dist 
v. Republic Ins. Co., Civ.App., 162 
SW.2d 1056, 1063, reversed on 

other grounds Republic Ins. Co. v 
Highland Park Independent School 
Dist, 171 S W.2d 342, 141 Tex. 224. 

V&.—Westbrook, Inc. v. Town of 
Falls Church, 39 S E.2d 277, 185 Va. 
677, 167 A.L.R. 1027. 

Wash—State ex rel. City of Seattle 
v. Department of Public Utilities 
of Wash., 207 P.2d 712, 33 Wash.2d 
896 

61 C.J. p 71 note 39. 

“Taxation” is not a liability which 

taxpayer assumes by contract. 

US—Welch v. Henry, Wis., 69 S.Ct 
121, 306 U.S. 134, 83 L.Ed. 87, 118 
A.L.R. 1142, motion denied 68 S Ct 
765, rehearing denied 69 S Ct. 250, 
305 U.S. 675, 83 L.Ed. 437. 

N D.—Jewel Tea Co. v. State Tax 
Com’r, 293 NJW. 386, 70 N.D. 229 

Utah.—Garrett Freight Lines v. 
State Tax Commission, 135 p.2d 
623, 103 Utah 390, 146 A.L.R. 1003. 

Tax liability held not quasLcontrac¬ 
tual 

Del —City of Detroit v. Proctor, 61 
A.2d 412, 5 Terry 193. 

34. US —In re Bates Machine & 
Tractor Co, D.C Ill, 8 F 2d 424— 
In re Umans Bleachery, D C.N. J., 
34 F.Supp. 694, reversed on other 
grounds, C.C.A., 121 F.2d 846, 135 
A.L.R. 1503—In re Brezin, D.C.I11., 
297 F. 300. 

Ariz.—Maricopa County v. Trustees 
of Arizona Lodge No. 2, F. 4b A. M., 
80 P.2d 955, 52 Ariz. 329. 

Cal.—People v. Hochwender, 124 p.2d 
823, 20 Cal 2d 181—Courtney v. 
Byram, 129 P.2d 721, 54 Cal.App.2d 
769. 

Del.—Boyd v. DiUraan, 197 A. 830, 9 
W.W.Harr. 231. 

Fla.—Kathleen Citrus Und Co. v. 
City of Lakeland, 169 So. 356, 124 

35 


Fla. 659—St. Lucie Estates v. Ash¬ 
ley. 141 So 738, 105 Fla. 534. 

Ill —People ex rel Nelson v. Bank of 
Rushvllle. 189 N.E. 299, 855 Ill. 
336—People v. Straus, 266 Ill.App. 
95. 

Iowa.—In re McMahon’s Estate, 21 
N.W.2d 581, 237 Iowa 236, 163 A.L. 
R. 720. 

Kan—Boeing Airplane Co. v. Board 
of Com’rs of Sedgwick County, 188 
P.2d 429, 164 Kan. 149—Board of 
Com’rs of Sherman County v. Al- 
den, 148 P 2d 609, 168 Kan. 487, 152 
A.L.R. 881. 

La.—Womack v. McCook Bros Fu¬ 
neral Home, 193 So. 652, 194 La. 
296. 

Mass —Nichols v. Commissioner of 
Corporations and Taxation, 50 N. 
E 2d 76. 814 Mass. 285, 147 A.L.R. 
830. 

Mont.—State ex rel. Tillman r. Dis¬ 
trict Court of Tenth Judicial Dist. 
in and for Fergus County, 53 P 2d 
107, 101 Mont 176, 103 ALR 376. 

Neb — Corpus Juris oited in Tukey v. 
Douglas County, 261 NW. 833, 837, 
129 Neb. 353—State ex rel Todd v. 
Thomas. 257 N.W. 265, 127 Neb. 
891, 96 A.L.R. 1470. 

N.J —City of Bayonne v. Murphy A 
Perrett Co., 81 A 2d 485, 7 NJ 298 
—Murphy v. Jos. Hollander, Inc., 
34 A 2d 780, 131 N.J Law 165^-Bur- 
lington County v. Martin, 25 A.2d 
17, 128 N.J Law 203, affirmed 28 
A 2d 116, 129 NJ.Law 92—City of 
Newark v Jos Hollander, Inc, 42 
A 2d 872, 136 N.J Eq 539, affirmed 
46 A.2d 786, 138 N.J.Eq. 112—Wi- 
lentz v. Hendrickson, 33 A.2d 866, 
133 NJ.Eq. 447, affirmed 38 A.2d 
199, 135 N.J.Eq. 244—Brunner v. 
Morrison, 196 A. 716, 123 N. J Eq. 
224—Diorio v. Borough of Fair 
Lawn, 180 A. 557, 118 N.J Eq. 556— 
Schradin v. Harry W. Bealer Co., 
168 A. 854, 114 N.J.Eq. 459, affirmed 
176 A. 821, 117 N.J Eq 443—State 
V. Erie R. Co., 42 A.2d 769, 23 N.J. 
Misc. 203. 

Ohio.—In re Kastelic*s Estate, 2 Ohio 
Supp. 297. 

Okl—Corpus Juris oited in In re 
Harris, 88 P.2d 372, 277, 184 Okl. 
459—City of Drumright v. Ex¬ 
change Nat Co., 23 P 2d 213, 164 
Okl. 168—Independent School Dist 
No. 39, Creek County, v. Exchange 
Nat. Co, 23 P.2d 210, 164 OkL 176, 
95 A.LR. 685. 
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is considered to be a liability or obligation,* 5 and 
may be a debt tinder a particular statute,* 5 or in the 
higher or enlarged sense of the word "debt/* as 
embracing any kind of a just demand;* 7 and in 
some jurisdictions a tax is held to be nothing more 
than a debt due by the Citizen to the taxing power. 38 

Since the obligation to pay taxes is not contrac¬ 
tual, it follows that taxes are not assignable as 
ordinary debts, unless it is expressly so provided;* 9 
nor are they the subject of set-off between the tax¬ 
payer and the state or municipality, as discussed 
infra § 622; nor do they draw interest like ordi¬ 
nary obligations, except where the statute so de¬ 
clares. 40 It is, however, the individual who pays 
the tax and not his property, 41 although the prop¬ 


erty is resorted to for the purpose of ascertaining 
the amount of the tax and for the purpose of en¬ 
forcing its payment where the owner makes de¬ 
fault; 4 * 2 but it has been held that this distinction 
is too refined for any practicable purpose. 4 * 

§ 2. Theory of Taxation 

The theory of taxation is that taxes are Imposed for 
the support of the government in return for the general 
advantages and protection which the government affords 
the taxpayer and his property. 

The theory of taxation is that taxes are imposed 
for the support of the government in return for 
the general advantages and protection whidh the 
government affords the taxpayer and his property, 44 


Pa.—Derry Tp. School Diet. v. Bar¬ 
nett Coal Co., 2 A.2d 768, 332 Pa. 
174—Fell v. Johnston, 36 A 2d 227. 
154 Pa.Super. 470—In re Jackman's 
Estate, Orph., 32 Del Co, 267—In re 
Winter's Estate, Orph, 30 Del.Co 
66 . 

Tex.— Corpus Juris quoted la High¬ 
land Park Independent School Dist 
r. Republic Ins. Co., Civ.App., 162 
S W 2d 1066, 1063, reversed on 

other grounds Republic Ins Co v 
Highland Park Independent School 
Dlflt, 171 SW.2d 342, 141 Tex. 224 
Corpus juris cited la Walker v. 
Mann, Civ.App., 143 S.W 2d 152, 
165. 

Wash.—State ex rel City of Seattle 
v. Department of Public Utilities 
of Wash., 207 P.2d 712, 33 Wash 2d 
89*6. 

Wyo.—Board of Com'rs of Big Horn 
County v. Bench Canal Drainage 
Dist., 108 P 2d 690, 66 Wyo. 269. 

61 C.J. p 71 note 40. 

Bealty taxes were not a “debt” for 
which landowner was personally li¬ 
able.—In re Kastelic’s Estate, 2 Ohio 
Supp. 297. 

Ad valorem taxes held not debts 

Okl.—McDonald v. Duckworth, 173 
P.2d 436, 197 Okl. 676. 

“Debt* distinguished 
Wyo.—State ex rel. Eaton v. Hirst, 
79 P.2d 489, 63 Wyo. 168. 

61 C.J. P 71 note 40 [c]. 

Exactions 

“Taxes'* are legally neither debts 
nor contractual obligations, but ex¬ 
actions in strictest sense of word,— 
Baker ▼. City of East Orange, 111 A. 
681, 96 N.J.Law 366, affirmed 114 A. 
926, 96 N.J.Law 267—In re Hazel- 
tine's Estate, 177 A. 108, 13 NJMisc. 
162, reversed on other grounds 182 A. 
867, 119 N.J.Eq. 308, affirmed 187 A. 
177, 131 N.J.EQ. 49. 

80, Ala.—Union Bank 6b Trust Co. 

V. Phelps, 163 So. 644, 228 Ala. 236 
Mont- 1 -State ex rel. DuFresne v. 

Leslie, 60 P.2d 959, 100 Mont 449, 

4 101 A.L.R. 1629. 


N.J —Diorio v. Borough of Fair 
Lawn, 180 A. 667, 118 N.JEq 556 
Tex— Corpus Juris quoted in High¬ 
land Park Independent, School Dist 
v. Republic Ins Ce., Civ.App, 162 
S W.2d 1056, 1063, reversed on 

other grounds Republic Ins. Co v 
Highland Park Independent School 
Dist, 171 SW.2d 342, 141 Tex. 224 
61 C.J. p 72 note 41. 

Enforceable claim 

A tax Is an exaction by the sov¬ 
ereign, and the sovereign has an en¬ 
forceable claim against everyone 
within the taxable class for the 
amount lawfully due from him. 
U.S.—Bull v. U. S., CtCl, 68 S Ct 
695, 296 US. 247, 79 L Ed 1421 
Cal —People v. Skinner, 115 P 2d 488, 

I 18 Cal.2d 349, 149 UR. 299. 

36. US.—Stein v. Bostian, CC.A. 
Mo, 133 F.2d 586. 

N.J—Wilentz v Hendrickson, 88 A. 
2d 366, 133 N.J.Eq 447, affirmed 38 
A.2d 199, 135 NJ.Eq. 244. 

61 C J p 72 note 42. 

Taxes due from corporation as debts 
I within stockholders' liability for 
corporate debts see Corporations 8 
652. 

37. N.C—State v. Georgia Co., 17 
S E 10, 112 N.C. 84, 19 L.R.A. 485 

61 C. J. p 72 note 44. 

38. V&.—Schermerhorn v. Common¬ 
wealth, 60 S E 65, 107 Va, 707. 

39. W.Va.—Hinchman v. Morris, 2 
S.E. 863, 29 W.Va. 673. 

61 C.J. p 72 note 47. 

40. Neb.— Corpus Juris oited la 

State ex rel. Todd v. Thomas, 257 
N.W. 265, 267, 127 Neb 891, 96 A.L. 
R. 1470. 

N.J,—Burlington County v. Martin, 
25 A.2d 17, 128 N.J.Law 203, af¬ 
firmed 28 A.2d 116, 129 N.J Law 
92—Wilent* v. Hendrickson. 83 A. 
2d 366, 133 N.J.Eq. 447, affirmed 38 
A.2d 199, 135 N.J.Eq. 244. 

S D.— Corpus Juris oited in Knudtson 
v. Citizens’ Nat Batik & Trust Co., 
251 N.W. 810, 815, 62 S.D. 71. 

61 C.J. p 72 note 49. 
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41. Mont.—Calkins v. Smith, 78 P.2d 
74, 106 Mont. 453—Chris toff erson 
v Chouteau County, 74 P 2d 427, 
105 Mont 677—Ford Motor Co v 
Linnane, 57 P.2d 803, 102 Mont 
325—State ex rel. Tillman v. Dis¬ 
trict Court of Tenth Judicial Dist. 
in and for Fergus County, 63 P 2d 
107, 101 Mont 176, 103 A.L.R. 876. 

61 C.J p 73 note 50. 

Soonomio oharge 

A tax in itself is an economic 
charge which must be paid in some 
way by the person affected, and it 
must either come from a surplus of 
the taxpayer, or the burden must be 
passed on to those with whom tax¬ 
payer has economic relations —Ha¬ 
vens v. Attorney General, 14 A.2d 
636, 91 N.H. 115 

42. Mont—Calkins v Smith, 78 P. 
2d 74, 106 Mont. 463—Chris toff er¬ 
son v. Chouteau County, 74 P 2d 
427, 105 Mont 577—Ford Motor Co 
v. Linnane, 67 P.2d 803, 102 Mont 
325—State ex rel Tillman v. Dis¬ 
trict Court of Tenth Judicial Dist. 
in and for Fergus County, 53 P 2d 
107, 101 Mont. 176, 103 A.L.R. 376 

61 C.J. p 73 note 61. 

43. La.—Oakey v. New Orleans, 1 
La. 1. 

61 C.J. p 73 note 52. 

44. Fla.—Smith v. Lummus, 6 So.2d 
625, 149 F1&. 660. 

Iowa.— Corpus Juris oited lu Dickin¬ 
son v. Porter, 31 NW.2d 110, 119, 
superseded 35 N.W.2d 66, 240 Iowa 
393, appeal dismissed 70 S Ct. 88, 
338 U S 843, 94 L.Ed. 515. 

N.D.— Corpus Juris oited la State v. 
Kromarek, 52 N.W.2d 713, 715, cer¬ 
tiorari denied Kromarek v. State 
of North Dakota* 72 S Ct. 1064, 
943 U.S. 968, 96 L.Ed 1364. 

Okl.— Corpus Juris oited lu General 
Motors Acceptance Corp. v. Hul- 
bert, 125 P2d 975, 984, 190 Okl. 568, 
appeal dismissed 63 S.Ct. 66, 817 
U.S. 590, 87 L.Ed. 483. 

Wis.—McCarty v. Conway, 255 N.W. 

913, 215 Wis. 645, 93 A.L.R, 1186. 

61 C.J. p 67 note 1ft. 
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and, broadly speaking, where there is no such bene¬ 
fit, there is no power to tax. 46 However, the tax¬ 
ing power does not depend on the taxpayer's en¬ 
joyment of any special benefit from the use of 
funds raised by taxation. 46 It has been held that 
taxation proceeds on the theory that the existence 
of government is a necessity, that it cannot con¬ 
tinue without means to pay its expenses, and that 
for those means it has the right to compel all citi¬ 
zens and property within its limits to contribute 47 


§ 3. Kinds and Classification of Taxes 

a. In general 

b. Determination of character of tax 
a. In General 

Generally, taxea are classified at being either direct 
or Indirect, or as being either specific or ad valorem; 
other classifications and designations Include property 
taxes as distinguished from excise or other taxes, and 
general taxes as distinguished from special taxes. 

Numerous particular kinds of taxes have been 
defined and classified. 46 In general, taxes are clas¬ 
sified as being either direct or indirect, 49 or as 


Purpose of taxation Is to raise nec¬ 
essary revenue for support of gov¬ 
ernment and consequent security of 
people In possession of their prop¬ 
erty.—State ex rel. Tillman v Dis¬ 
trict Court of Tenth Judicial Dist in 
and for Fergus County, 53 P.2d 107, 
101 Mont. 176, 103 ALR. 376. 

Foundation of obligation 

(1) The obligation of the Indi¬ 
vidual to pay taxes is founded on his 
participation in the benefits arising 
from their expenditure, and if it were 
practicable and possible to do so all 
taxes should be apportioned among 
the people according to the benefit 
each receives.—Dickinson v. Porter, 
35 N.W.2d 66, 240 Iowa 303, appeal 
dismissed, 70 S.Ct. 88, 338 U 3. 843, 
94 L Ed. 515. 

(2) Burdens of taxation should be 
borne in fair proportion by interests 
which have benefits and protection 
of government.—Alabama Clay Prod¬ 
ucts Co. v. City of Birmingham, 148 
So. 328, 226 Ala. 681. 

(S) The enjoyment of right to car¬ 
ry on business in state and of right 
to Invoke protection of Its laws is 
Inseparable from responsibility for 
sharing burden of taxation or cost 
of government.—Tennessee Gas & 
Transmission Co. v. Commonwealth, 
216 S.W.2d 102, 308 Ky. 571. 

48b Wis.—-McCarty v. Conway, 255 
N.W. 913. 215 Wia. 645, 93 A.L.R 
1196. 

61 C.J. p 67 note 11. 

46. U.S.—Nashville, C. & Bt L. Ry. 
v. Wallace, Tenn., 63 S Ct 345, 288 
U.S. 249, 77 L.Bd. 730. 87 A L.R 
1191. 

Va.—Norfolk County v. City of 
Portsmouth, 45 S E 2d 136, 186 Va. 
1032. 

General taxes are imposed on the¬ 
ory of state’s right to compel all 
oitizens and property therein to con¬ 
tribute to payment of government 
expenses without return or special 
benefit to property.—Blake v. City of 
Tampa, 156 So. 97, 115 Fla. 348. 

Organised society 

The fact of living in an organized 


society carries with it the obligation 
to contribute to its general welfare, 
whether or not the recipient of par¬ 
ticular benefits —Morton Salt Co. v 
City of South Hutchinson, C.C.A. 
Kan., 159 F.2d 897 

47. Or—Multnomah County v. Lui- 

hu, 178 P 2d 159, 180 Or 528. 

48. “Accruing taxes” are taxes for 
which a liability arises at the be¬ 
ginning of the tax period and con¬ 
tinues throughout the period and aft¬ 
erward, until a report is made, the 
tax paid, and the liability discharged. 
—Commonwealth v Repplier Coal 
Co, 35 A 2d 319, 348 Pa. 372. 

Facility tax 

Faculty tax is one not levied on 
the person, without relation to his 
abilities to pay, but designed to oper¬ 
ate on the proceeds of lucrative pro¬ 
fessions, the amount of the tax is 
fixed with respect to the amount of 
the profits —State v. Gazlay, 5 Ohio 
14—25 C.J. p 429 note 23. 

Real estate tax 

(1) A real estate tax is a tax In 
rem against realty without personal 
liability therefor, on part of owner 
thereof.—Land O'Lakes Dairy Co. v 
Wadena County, 39 NW2d 164, 171, 
229 Minn. 263, affirmed 70 S Ct. 251, 
338 US 897, 94 L Ed 552, rehearing 
denied 70 S Ct 428, 338 US. 945, 94 
L Ed. 583. 

(2) Real estate taxes, which are 
assessed and enforced against the 
land itself, are not charges against 
the person owning the property or 
his estate—Petition of S. R. A., Inc, 
7 N.W. 484, 213 Minn. 487. 

“Spot taxes” are those which are 
imposed, levied, or assessed on per¬ 
sons or property depending on their 
residence, status, situs, ownership, 
value, etc., as of a particular day in 
the year.—Commonwealth v Repplier 
Coal Co., 35 A.2d 319, 348 Pa. 872. 

“Syncrotax” is a tax on basis of 
gross receipts In lieu of all other 
state taxes.—Boyd v. Jordan, 35 P. 
2d 533, 534, 1 Cal 2d 468. 

49* Tenn—Madison Suburban Util¬ 
ity Dist. of Davidson County v. 
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Carson, 232 S.W.2d 277, 191 Tenn. 
109 

61 C J. p 73 note 57. 

Direct tax 

(1) A direct tax Is any tax which 
is imposed directly on property, ac¬ 
cording to its value, and it is gener¬ 
ally spoken of as a property tax or 
ad valorem tax.—Madison Suburban 
Utility Dist. of Davidson County v. 
Carson, supra—Foster & Creighton 
Co. v. Graham, 285 S.W. 570, 572, 154 
Tenn. 412, 47 A L.R. 971. 

(2) There are only two types of 
direct tax which may be levied on 
tangible property under certain sys¬ 
tems of taxation, namely, a general 
tax, and a special assessment tax 
based on the theory of apportionment 
of benefits and costs.—Gordon v. 
Wheatridge Water Dist., 109 P.2d 899, 
107 Colo 128. 

(8) Other definitions and state¬ 
ments as to nature of direct tax see 
61 C J. p 73 note 67 [b], [c]. 

Indirect tax 

(1) An indirect tax is a tax on 
some right or privilege or corporate 
franchise.—Madison Suburban Util¬ 
ity Dist. of Davidson County v. Car- 
son, 232 SW.2d 277, 191 Tenn. 109. 

(2) Other definitions and state¬ 
ments as to nature of indirect tax 
see 61 C.J. p 73 note 57 [d], [e]. 

Direct and indirect taxes distin¬ 
guished 

Flo.—City of De Land v. Florida 
Public Service Co, 161 So. 735, 119 
Fla. 804. 

61 C J. p 73 note 57 [f]. 

Taxes held direct 

Fla.—City of De Land v. Florida 
Public Service Co., 161 So. 740, 119 
Fla. 819. 

Md.—Blaustein v. Levin, 4 A.2d 861, 
176 Md. 423. 

61 C.J. p 73 note 57 [gj. 

Taxes held indirect 

U S —Congressional Country Club v. 
U. S„ Ct.Cl., 44 F 2d 266—Manu¬ 
facturers Trust Co, v. U. S., Ct.Cl, 
82 F.Supp. 289. 

Ky.—Shannon v. Streckfus Steamers, 
131 S W.2d 833, 279 Ky. 649. 

61 C.J. p 73 note 57 £hj. 
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being either specific or «d valorem.*# There are 
various other minor classifications and designations 
according to that on which the tax is laid or the 


purpose for which it is imposed, 61 such as prop* 
erty taxes as distinguished from excise or other 
taxes, 62 or “ordinary” as distinguished from “ex- 


60. Mich.—C. F Smith Co. v. Fitz¬ 
gerald, 259 N.W. 362, 270 Mich. 669, 

Appeal dismissed C. 7. Smith Co. 

v. Atwood. 66 S.Ct 116. 266 U.S. 

666. 80 L.Ed. 470. 

61 CJ. P 74 note 68. 

SpsollLo tax 

(1) A specific tax is one which im¬ 
poses a specific sum by the head or 
number, or by some standard of 
weight or measurement, and which 
requires no assessment beyond a list¬ 
ing and classification of the subjects 
to be taxed.—Shivel v. Vidro, 294 N. 
W. 78. 81, 296 Mich. 10—61 C.J. p 74 
note 68 [a]. 

(2) Tax held a specific tax.—Good- 
enough v. State, 44 N.W.2d 161, 328 
Mich. 602. 

Ad valorem tax 

(1) An “ad valorem tax** is a tax 
or duty on the value of the article or 
thing subject to taxation—Arthur v. 
Johnston, 194 S E 161, 186 S.C. 824 
—61 C.J. p 74 note 68 [b]. 

(2) An ad valorem tax is levied 
against property on Its value, and 
such tax doers not Impose any condi¬ 
tion; nor does it plaoe any restric¬ 
tion on the use of the property 
taxed.—State v Wynne, 138 S.W.2d 
961, 967, 133 Tex. 466, appeal dis¬ 
missed Wynne v. State of Texas, 60 
SCt. 980, 310 US. 610, 84 LEd. 1388, 
rehearing denied 60 S.Ct. 1094, 310 
U.S. 659, 84 L.Ed. 1422. 

(3) The phrase “ad valorem'* 
means literally “according to the 
value,'* and is used in taxation to 
designate an assessment of taxes 
against property at a certain rate on 
its value.—Powell v. Gleason, 74 P. 
2d 47, 60 Arts. 642, 114 A.L.R. 838. 

(4) An ad valorem property tax is 
invariably based on ownership of 
property and is payable regardless 
of whether or not property is used, 
although value may vary in accord¬ 
ance with such factor.—Powell v. 
Gleason, 74 P.2d 47, 60 Aria 642. 114 
A.LR. 838. 

(6) The general “ad valorem tax 
on real property’’ lies at the founda¬ 
tion of the tax structure of the state, 
and Its paramount rank. In concept, 
is well-nigh traditional.—City of 
Walla Walla v. State, 86 P 2d 676, 
Iff Wash. 367, 119 A.L.R. 1327. 

(6) Taxes held ad valorem taxes. 
U.B.—-U. S. v. Allegheny County, Pa, 
64 S.Ct. 908, 322 U.S. 174, 88 LEd. 
1169. 

Ari*.—-Fowell v. Gleason, 74 P.2d 47, 

50 Arts. 642, 114 A.LR. 838. 

Cal.—Southern California Edison Co. 

v. Jdhnson, 181 P.2d 43, 65 Cal.App. 

2d 688.' 

Fla—Stats a rel; Seaboard Air Line 


R. Co. v. Gay, 36 So.2d 403, 160 Fla 
445. 

Tex —Texas Consol. Transp. Co. v. 
State, Civ.App., 210 S.W.2d 891, er¬ 
ror refused, 

51. Three classifications 

Taxes fall into the three natural 
classifications of capitation or poll 
taxes, taxes on property, and excises. 
—-General American Life Ins. Co. v. 
Bates, Mo., 249 SW.2d 468. 

State taxes and looal levies 

State taxes are essential to preser¬ 
vation of state itself, while local 
levies are authorized or permitted by 
state merely to maintain machinery 
of local government.—McClelland v. 
City of Pittsburgh, 57 A2d 846, 358 
Pa 448—Commonwealth v. Central 
Realty Co., 12 A2d 312, 338 Pa 172- 
Commonwealth v. Lowe Coal Co., 145 
A 916, 296 Pa 359. 

Wyo—State v. Snyder, 222 P. 40, 30 
Wyo. 468. 

61 C.J. p 74 note 69 [a]. 

52. Cal.—Flynn v. City and County 
of San Francisco, 115 P.2d 3, 18 
Cal.2d 210. 

Fla—City of De Land v. Florida 
Public Service Co., 161 So. 735, 738, 
119 Fla 804. 

Ill—Village of Lombard v Illinois 
Bell Tel. Co., 90 N B 2d 105, 405 
Ill. 209. 

La—State ex rel. Porterie v. H. L. 
Hunt, Inc., 162 So. 777, 182 La 
1078. 103 A.L.R 9. 

Me—Robinson v Fidelity Trust Co., 
37 A.2d 273, 140 Me. 802. 

Md.—Anne Arundel County Com'rs 
v. English, 35 A2d 135, 182 Md 
514. 

Miss.—Stone v. General Contract 
Purchase Corp., 7 So.2d 806, 193 
Miss. 301, 140 A.L.R. 1029, followed 
in C. I. T. Corp. v. Stone, 7 So 2d 
811, 193 Miss. 844, afllrmed 63 S Ct. 

| 66, 817 U.S 591, 87 L.Ed. 484; fol¬ 

lowed in Stone v. Universal Credit 
Co., 7 So.2d 820. 193 Miss. 354, af¬ 
firmed 63 S.Ct 66, 817 U.S 691, 87 
L.Ed. 484; followed In Stone v. 
Tellow Mfg. Acceptance Corp, 7 
So.2d 820, 193 Miss. 838, affirmed 
63 S.Ct. 66, 317 U.S. 591, 87 L.Ed 
484, rehearing denied 63 S Ct 157, 
317 U.S. 708, 87 L.Ed. 665. 

N.H.—Boston & M. R. R. Co., 181 A. 
546, 87 N.H. 416. 

N.C.—Bemis Hardwood Lumber Co. 
v. Graham County, 198 S.E. 848, 
214 N.C. 167. 

Okl.—In re City Of Enid, 168 P.2d 
848, 196 Okl. 865, 169 A.L.R. 858. 
Tex.—State v. Wynne, 188 SW.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne v. State of Texas, 6Q S.Ct 
980, 810 U.S. 610, 84 L.Bd. 1888, 
rehearing denied 60' S.Ct 1094, 310 
U.S. 669, 84 L.Ed. 1422—Community 
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Public Service Co. v. James, Civ. 

App, 167 S.W.2d 588, error refused. 
Va—Hunton v. Commonwealth, 188 

S E. 873, 166 Va 229. 

61 C J. p 74 note 60. 

Excise taxes defined see infra f 121. 

What constitutes property tax 

(1) A property tax is one laid on 
property, even though owner thereof 
is bound to pay it.—City of Birming¬ 
ham v. State ex rel. Carmichael, 170 
So. 64, 233 Ala 138. 

(2) A property tax is a visltation- 
al tax and is the taking of a part of 
the taxpayer's wealth, represented by 
the property he owns, for the needs 
of the government.—Bemis Hard¬ 
wood Lumber Co. v. Graham County, 
198 SE. 843, 214 N.C. 167. 

(3) A property tax is ordinarily 
computed on valuation and levied 
either where the property is situated 
or at the owner's domicile.—Head v. 
Cigarette Sales Co., 4 S E 2d 203, 
188 Ga 452. 

(4) Where a tax is Imposed direct¬ 
ly on specific property, it is a prop¬ 
erty tax.—Commonwealth v. Colum¬ 
bia Gas & Electric Corp., 8 A.2d 404, 
336 Pa 209. 131 A.L R. 927. 

(5) A “property tax" is a tax 
levied against property merely for 
purpose of raising revenue, and not 
to control use or operation of prop¬ 
erty. 

Cal.—Douglas Aircraft Co. v. John¬ 
son, 90 P 2d 672, 13 Cal.2d 645— 

Ingels v. Riley, 63 P.2d 939, 5 Cal. 

2d 154, 103 A.L.R. 1. 

Ill.—Reif v. Barrett, 188 N.E. 889, 

366 Ill. 104. 

(6) The fact that tax directly or 
indirectly affects property does not 
necessarily make it “tax on proper¬ 
ty."—Hunton v. Commonwealth, 183 
S.E. 873, 166 Va 229. 

(7) The term “property tax" may 
have broader connotation than that 
signifying tax on real estate, tangi¬ 
ble property, or direct tax on intangi¬ 
bles.—Sley System Garages v. City 
of Philadelphia 5 A 2d 583, 135 Pa 
Super. 440, reversed on other grounds 
City and County of Philadelphia v. 
Samuels, 12 A.2d 79, 338 Pa 321. 

(8) “Taxes" on property Include 
general taxes laid on all property or 
on all property of a certain class lo¬ 
cated within a specified territory for 
purpose of defraying the public ex¬ 
penses of that territory, and special 
assessments laid on the property spe¬ 
cially benefited by local improvement 
in proportion to the benefit for the 
purpose of defraying the cost of the 
improvement.—Altman v. Kilburn, 
116 P.2d 812, 45 N.M. 458, 138 A.L.R. 
654. 
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traordinary" taxes. 5 * The word "tax," unless ex¬ 
pressly defied, 1 $ inclusive of both levies for rev¬ 
enue purposes and levies for regulatory purposes. 54 

General and special taxes . Taxes may also be 
classed as "general” and "special” taxes. 55 "Gen¬ 
eral” taxes are those imposed throughout the state 
or some civil division thereof for the purpose of 
raising revenue for the support of the government 
and for general purposes, and which are levied on 
the ground of general public benefits, 56 while "spe¬ 
cial” taxes are those which are levied for a special 
or local purpose for the benefit of a part only of 


fi 3 

the body politic, 57 and which rest on the supposi¬ 
tion that a portion, of the public is specially bene¬ 
fited in the increase of value to the property of 
the persons against whom the tax is levied. 55 

Land tax. A "land tax” is a tax laid on the le¬ 
gal or beneficial owner of real property and appor¬ 
tioned on the assessed value of his land. 65 

Local tax and local taxation. A "local tax” is 
a tax on property in the locality, by the govern¬ 
ing body thereof for an amount fixed by it, and 
for local governmental uses declared by it. 60 "Lo¬ 
cal taxation” is a term used to distinguish this 
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A general property tax is ordinar¬ 
ily one levied on specific property on 
an ad valorem basis —Orange State 
Oil Co v. Amos, 130 So. 707, 709, 100 
Fla. 884. 

Personal property tax 

A personal property tax is a tax 
in personam against the owner be¬ 
cause of his ownership of personalty, 
measured by the value of the person¬ 
alty.—Land O'Lakes Dairy Co v 
Wadena County, 39 NW2d 164, 171, 
229 Minn 263, affirmed, 70 SCt 251, 
338 US 897, 94 L Ed. 652, rehearing 
denied 70 S Ct. 428, 338 US. 945, 94 
LEd 583. 

Taxes held property taxes 

(1) In general. 

Cal —Sutherland v. San Diego Elec¬ 
tric Ry. Co, 34 P 2d 180, 139 Cal. 
App. 685. 

Md —Anne Arundel County Com’rs v. 

English, 86 A 2d 136, 182 Md 514 
Pa.—Commonwealth ex rel Depart¬ 
ment of Justice v. A. Overholt & 
Co., Com.Pl., 46 DauphCo. 171. 

61 C.J. p 74 note 60 [c]. 

(2) A tax based on the income 
yield of Intangible property —Ben¬ 
nett v Evatt, 62 NE.2d 345, 145 Ohio 
St. 687. 

(3) Gross production tax on miner¬ 
als—-State v. Indian Royalty Co, 58 
P.2d 601, 177 Okl. 238, followed in 
Indian Royalty Co. v State, 61 P.2d 
1374—In re Skelton Lead & Zinc Co’s 
Gross Production Tax for 1919, 197 
P. 495, 81 Okl. 184. 

(4) The per bushel tax to be as¬ 
sessed by commissioner of fisheries 
on seed oysters to be carried outside 
the state.—Baugh ton v. Lankford, 52 
S.E.2d 111, 189 Va. 188. 

(5) Tax on franchise of corpora¬ 
tion at actual cash value.—City In¬ 
vestments v. Johnson, 56 P.2d 939, 
• Cal.2d 150. 

Sax held sot p rope rty tax 
TT.fl.— Rainier Nat. Park Co. v. Mar¬ 
tin. D.CWash., 18 F.Supp. 481, af¬ 
firmed 68 S.Ct 478, 802 U.S. 661, 
83 L.Bd. 611, rthsaring denied 23 
F.Supp. 60. 


Ala.—City of Birmingham v. State 
ex rel Carmichael, 170 So. 64, 233 
Ala. 138 

Ariz —Stultz Eagle Drug Co. v. Luke, 
62 P2d 1126, 48 Ariz 467. 

! Mass —First Nat. Bank v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion. 154 NE 844, 258 Mass. 253 
Mich —Union Steam Pump Sales Co 
v. Deland, 185 NW. 353, 216 Mich. 
261. 

Pa.—Commonwealth v. Eaglis Corp., 
47 A.2d 661, 354 Pa. 493—Common¬ 
wealth v Ford Motor Co., 38 A 2d 
329, 350 Pa. 236, appeal dismissed 
65 SCt 857, 324 U.S. 827, 89 LEd. 
1394, rehearing denied 65 SCt. 
1012, 324 US. 890, 89 LEd. 1437. 

61 C.J. p 74 note 60 [d]. 

Tax held not “direct property tax’* 

U S —McElligott v. Kissam, C.C.A 
N.Y., 275 F. 645 

Ala.—City of Birmingham v. State 
ex rel. Carmichael, 170 So. 64, 233 
Ala. 138. 

Fla.—Jerome H. Sheip Co v. Amos, 
130 So. 699, 100 Fla. 863. 

Mo.—State ex rel. Missouri Portland 
Cement Co. v Smith, 90 S.W.2d 
407, 338 Mo. 409. 

Or—In re Lewis* Estate, 85 P.2d 
1032, 160 Or 486 

Tenn.—Bank of Commerce & Trust 
Co v Senter, 260 S W. 144, 149 
Tenn 569. 

53. Mich.—Blake v. Metropolitan 
Chain Stores, 225 N.W. 587, 247 
Mich. 73, 63 AL.R. 1386. 

54. Ala.—State v. Commercial Loan 
Co., 38 So.2d 571, 251 Ala. 672. 

55. Ark.—Morley v. Remmel, 221 S. 
W 2d 51, 215 Ark. 434. 

56. N.Y.—County of Westchester v. 
Town of Harrison, 114 N.Y.S.2d 
492, 201 Mlsc. 211. 

61 C.J. p 75 note 64. 

Other definitions 

(1) In general. 

Ark.—Morley v. Remmel, 221 SjW. 

2d 51, 215 Ark. 434. 

Utah.—Madsen v. Bonneville Irr. 
Dist., 239 P. 781, 783, 65 Utah 571. 

(2) General taxes are those im¬ 
posed by, and paid to, the state a * a 

39 


state which return the taxpayer no 
special benefit other than the protec¬ 
tion afforded him and his property 
by the government, and promotion of 
schemes which have for their benefit 
the welfare of all —Pacific Gas & 
Electric Co. v. Sacramento Municipal 
Utility Dist., DC Cal., 17 F.Supp. 
685, 686 

Objeot or purposes 

(1) A general tax has primarily 
for its object the support of the gov¬ 
ernment whereby the government 
may exist, and lives and property 
may be protected and the pursuit 
of happiness guaranteed —Nassau 
County v Lincer, 8 N.Y.S.2d 327, 339, 
165 Misc. 909. 

(2) General taxation is enforced 
to serve the necessary purposes of 
government—In re Peplinski's Es¬ 
tate, 39 A 2d 271, 155 Pa.Super. 564. 
Held general taxes 

U.S.—Pacific Gas & Electric Co. v. 
Sacramento Municipal Utility 
Dist., D.CCal., 17 FSupp. 685. 

Colo —Gordon v. Wheatridge Water 
Dist, 109 P 2d 899, 107 Colo. 128. 
N C.—Dryad ale v. Prudden, 143 S.E. 
630, 195 N.C. 722 

Wis.—Golden v. Green Bay Metro¬ 
politan Sewerage Dist., 246 N.W. 
506, 210 Wis. 193. 

61 C.J. p 75 note 64 [b]. 

Held not general taxes 
Mich.—Doane v. Pere Marquette Ry. 
Co., 226 NW. 245, 247 Mich. 542. 

57. Utah.—Madsen v. Bonneville 
Irr Dist., 239 P. 781, 65 Utah 671. 

61 C.J. p 75 note 65. 

Held speolal taxes 

N.Y.—New York Cent. R. Co. v. 
Flynn, 251 N.Y S. 343. 233 App Div 
123—In re McAlpin’s Estate, 2 N Y. 
S 2d 260. 166 Misc. 333—In re 

Reid's Estate, 236 N.Y.S. 21, 134 
Misc. 232. 

58. Ill.—Shurtleff v. Chicago, 60 N. 
E. 870, 190 Ill. 473. 

59. Black L.D. 

60. N.J.—Society for Establishing 
Useful Manufactures v Paterson, 
98 A. 440, 89 N J Law 203. 
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form of taxation from that form of taxation which 

is general and for the whole state.* 1 

) 

"Public” taxes arc those which are levied and 
taken out of the property of the person assessed, 
for some public or general use or purpose, in which 
he has no direct, immediate, or pecuniary interest 62 

b. Determination of Character of Tax 

The character of a tax depends on the legislative 
Intent as expressed In the statute imposing It, and the 
substance of the statute, and Its Incidents and attributes 


control In determining such character, rather than the 
name given to the tax by the legislature, although the 
legislative designation la an Important factor In de¬ 
termining the question^ 

The character of a tax depends on the legislative 
intent as expressed in the statute imposing it, 68 
and, in determining such intent, the practical op¬ 
eration of the statute and its actual effect are per¬ 
suasive circumstances. 64 However, the substance 
of the statute, 65 the natural and legal effect of the 
language employed, 66 and the incidents and at¬ 
tributes of the tax 67 control, rather than the name 


61. N.T.—People v. Brooklyn Board 
of Assessors, 36 N.E. 608, 141 N Y. 
476, 477. 

88 C.J. p 180 note 67. 

63. Neb —Corpus Juris quoted la 

Schulz v. Dixon County, 279 N.W. 
179, 188, 134 Neb. 649, 119 A.L.R. 
1294. 

61 C.J. p 76 note 67. 

63. U.S.—Royal Mineral Ass'n v. 
Lord, DC Minn., 13 F 2d 227, af¬ 
firmed 46 SCt. 627, 271 U.S. 677, 
70 L.Ed 1093. 

Concern of legislature 

In adopting system of taxation, 
legislature ordinarily is not con¬ 
cerned with question whether tax 
falls within class which has been 
defined with scientific accuracy, but 
Is concerned with question whether 
tax will fie fair to taxpayer and will 
produce a return satisfactory to the 
state —Franklin Soc. for Home 
Building Sc Savings v Bennett, 24 
N.E.2d 864 t 282 NY. 79, appeal dis¬ 
missed 60 SCt. 894, 309 U.S. 640, 84 
L.Ed. 995. 

Mrtieular name 

The charaoter of a tax cannot be 
changed by calling it by a particular 
name.—Sley System Garages v. City 
of Philadelphia, 6 A 2d 683, 135 Pa. 
Super. 440, reversed on other grounds 
City and County of Philadelphia v. 
Samuels, 12 A.2d 79, 338 Pa. 321. 

64. Fla.—U. S. v. Lee, 13 So 2d 919, 
163 Fla. 94—Owens v. Fosdick, 13 
So.2d 700, 153 Fla. 17—State ex rel 
Lane Drug Stores v. Simpson, 166 
So. 227, 122 Fla. 582, followed In 
State ex rel. Lane Drug Stores v. 
Carswell, 166 So 249, 122 Fla. 639, 
rehearing denied 166 So. 574, 122 
Fla, 700, certiorari denied Simpson 
v. State of Florida ex rel. Lane 
Drug Stores, 57 S.Ct. 15, 299 U.S. 
543, 81 L.Ed 399. 

Iowa.—Plank v Grimes, 28 N.W 2d 
84, 238 Iowa 594. 

Md.—Herman v. Mayor and City 
Council of Baltimore, 55 A.2d 491, 
189 Md. 191, 173 ALR 1310. 

N.Y.—Franklin Soc. for Home Build- : 
iqg & Savings v. Bennett, 24 N E 2d 
854, 288 N.Y. 1 9, appeal dismissed 
40 S.Ct 894, 309 U.S. 640, 84 L.Ed. 
995. \ 


Okl.—Armstrong v Sewer Imp Dlst 
No. 1, Tulsa County, 199 P.2d 1012, 
201 Okl. 631, reheard 207 P.2d 917, 
201 Okl. 631. 

Or—Redfleld v. Fisher, 292 P. 813, 
295 P. 461, 135 Or. 180, 73 A.L.R. 
721, certiorari denied 62 S.Ct. 6. 284 
US. 617, 76 LEd. 626 
S C.—Marshall v. South Carolina Tax 
Commission, 182 S E. 96, 178 S C 
57, certiorari denied 56 S.Ct. 96, 296 
U.S. 585, 80 L.Ed. 418. 

Question of validity 

Nature of tax with respect to ques¬ 
tion of validity must be determined 
by its operation, rather than by de¬ 
scriptive language applied to it — 
Educational Films Corp v Ward, 
NY, 51 SCt. 170, 282 US 379, 75 
L Ed. 400—Western Union Telegraph 
Co v. Weaver, D.C.Neb., 5 F Supp 
493. 

£egal consequences 

Characterization or description of 
tax is dictated by legal consequences 
of statute levying tax—Franklin 
Soc. for Home Building & Savings v 
Bennett, 24 N E 2d 854, 282 N.Y. 79, 
appeal dismissed 60 S Ct 894, 309 
U S 640, 84 LEd. 996 

65. D C —Security Savings & Com¬ 
mercial Bank v District of Colum¬ 
bia, 279 F. 185, 51 AppDC. 316. 

N.Y.—People ex rel. Froelick v. 
Graves, 18 N.Y.S.2d 418, 269 App. 
Div. 30 

Meaning and effect 

A mere declaration contained in a 
statute that it shall be regarded as 
a tax of a particular character does 
not make it such if it is apparent 
that it cannot be so designated con¬ 
sistently with meaning and effect of 
act.—State ex rel. State Corporation 
Commission v Old Abe Co., 94 P 2d 
106, 43 N M. 367, 124 A.L.R. 1085. 

66. Cal—Ainsworth v. Bryant, 211 
P 2d 564, 34 Cal.2d 465—Flynn v. 
City and County of San Francisco, 
115 P 2d 3, 18 Cal.2d 210—Douglas 
Aircraft Co v Johnson, 90 P.2d 
572, 13 Cal.2d 545—Ingels v, Riley, 
53 P 2d 939, 5 Cal,2d 154, 103 A.L.R 
1—Edward Brown St Sons v. Me- 
Colgan, 128 P.2d 186, 63 C&lApp2d 
504. 

Okl.—Armstrong v. Sewer Imp Dlst 
No. 1, Tulsa County, 199 P.2d 1012, 
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201 Okl. 531, reheard 207 P.2d 917, 
201 Okl. 531. 

67. US —Dawson v. Kentucky Dis¬ 
tilleries & Warehouse Co, Ky., 41 
SCt 272, 265 US 288, 65 L.Ed. 638 
—Montana-Dakota Power Co v. 
Weeks, DCND., 8 F Supp. 935. 
Cal.—Ainsworth v. Bryant, 211 P.2d 
664, 34 Cal 2d 465—Flynn v. City 
and County of San Francisco, 115 
P 2d 3, 18 Cal 2d 210—Douglas Air¬ 
craft Co. v. Johnson, 90 P 2d 672, 
13 Cal 2d 645—Northwestern Mut. 
Life Ins Co. v. State Board of 
Equalization, 166 P.2d 917, 73 Cal. 
App 2d 548—Edward Brown Sc Sons 
v. McColgan, 128 P 2d 186, 63 Cal. 
App.2d 504. 

Idaho —City of Idaho Falls v. Pfost, 
23 P 2d 245, 63 Idaho 247 
Ky—City of Louisville v. Sebree, 214 
S.W 2d 248, 308 Ky. 420. 

La.—Flelschmann Co. v. Conway, 122 
So. 845, 168 La. 647, followed In 
Gerde-Newman St Co r. Conway, 
122 So 849, 168 La. 559 
Mich.—Goodenough v. State, 43 N.W. 
2d 235, 828 Mich 56, modified on 
other grounds 44 N.W.2d 161, 328 
Mich. 502 

Okl —Armstrong v. Sewer Imp. Dist 
No. 1, Tulsa County, 199 P 2d 1012, 
201 Okl. 531, reheard 207 P.2d 917, 
201 Okl 531. 

Pa.—Commonwealth ex rel. Depart¬ 
ment of Justice v. A. Overholt St 
Co, Com.PL, 46 Dauph Co. 171. 

Tenn.—State v. Nashville, C. St St. L. 

Ry., 137 SW.2d 297, 176 Tenn. 24. 
Wash.—Power, Inc. v. Huntley, 235 
P.2d 173, 39 Wash 2d 191—Klicki¬ 
tat County v. Jenner, 130 P2d 880, 
15 Wash 2d 873—Jensen v. Henne- 
ford, 53 P.2d 607, 185 Wash. 209. 
Where a federal right la concerned, 
the supreme court Is not bound by 
the characterization given to a state 
tax by state courts or legislatures, 
or relieved of duty of considering the 
real nature of the tax and its effect 
on the federal right asserted.—U. S. 
v. Allegheny County, Pa., 64 S.Ct 
908, 822 U.S. 174, 88 L.Ed. 1209. 

The substantial rights of taxpayer 
are ordinarily not affected by form of 
tax or by characterization of tax by 
legislature or court but character 
of tax must be determined by its in- 
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given to the tax by the legislature, although the 
legislative designation is an important factor in 
determining the question.** The purpose of giving 
a designation to a tax, as being a tax on persons. 


property, or rights and privileges, is to 'determine 
if there is a limitation or restriction in the con¬ 
stitution on such a designated tax. 69 


H TAXING POWER, LIMITATIONS, AND CONSTITUTIONAL RESTRICTIONS 


A. IN GENERAL 


§ 4. Origin, Nature, and Extent of Taxing 
Power in General 

The power of taxation reeta on necessity, and Is an 
eeaentlal and Inherent attribute of sovereignty, belonging 
as a matter of right to every Independent state or gov¬ 


ernment, and It Is as extensive as the range of subjects 
over which the power of the government extends. 

The power of taxation rests on necessity, and is 
an essential and inherent attribute of sovereignty, 
belonging as a matter of right to every independent 
state or government. 70 Such power is an inherent 


cidents.—Franklin Soc. for Home 
Building & Savings v. Bennett, 24 
NE.2d 854, 282 N.T. 79, appeal dis¬ 
missed 60 S.Ct 894. 809 U.S. 640, 84 
L Ed 995. 

68. Ariz—McAhren v. Bradshaw, 
118 P 2d 982, 67 Ariz. 842. 

Cal.—Ingels v Hiley, 53 P.2d 939, 6 
Cal 2d 154, 108 A L.R. 1. 

Md.—Anne Arundel County Com’rs v. 

English, 85 A.2d 186, 182 Md 514. 
N M.—State ex rel. State Corporation 
Commission v. Old Abe Co, 94 P 2d 
105, 43 NM. 867, 124 A.LR. 1085 
Or—Portland v. Portland Ry., Light 
& Power Co., 166 P. 1058, 80 Or. 
271. 

Payment commanded by statute 
The name given to any money pay¬ 
ment commanded by statute is not 
necessarily controlling but may be 
looked to as an aid in determining 
nature of the tax.—State v. Commer¬ 
cial Loan Co., 88 So 2d 671, 261 Ala. 
672. 

Aooeptaaoe 

The declared purpose of a tax stat¬ 
ute is to be accepted as true, unless 
Incompatible with its meaning and 
effect.—Sley System Garages v. City 
of Philadelphia, 6 A.2d 583, 135 Pa. 
Super. 440, reversed on other grounds 
City and County of Philadelphia v. 
Samuels, 12 A.2d 79, 338 Pa. 321. 

69. Ala.—Beeland Wholesale Co. v. 
Kaufman, 174 So. 616, 234 Ala. 249 

70l U.S.—International Harvester Co. 
v. Wisconsin Department of Taxa¬ 
tion, Wis., 64 S.Ct. 1060, two cases, 
822 U.S. 485, 88 L.Ed. 1378—Graves 
v. Schmldlapp, N.T., 62 S Ct 870, 
815 U.S. 657, 86 L.Ed. 1097, 141 
A L.R. 948—Curry v. McCanless. 
Tenn., 69 S.Ct 900, 307 US 357, 
83 L.Bd. 1839, 123 A.L R. 162—U. 
S. v. Alberts, D.C.Wash., 55 F.Supp 
217. 

Ala.—Bonds v. State Dept of Reve¬ 
nue, 49 So.2d 280, 264 Ala. 553— 
Paramount-Rlchards Theatres v. 
State, 89 So.2d 880, 252 Ala. 54— 
McPhilllps Mfg. Co. v. Curry, 2 So 
Id 600. 261 Ala. 866—Beeland 


Wholesale Co v. Kaufman, 174 So. 
616, 234 Ala. 249—City of Birming¬ 
ham v. Hood-McPherson Realty 
Co., 172 So 114, 223 Ala. 352, 108 
ALR. 1140—American Bakeries 
Co v. City of Huntsville, 168 So. 
880, 232 Ala. 612, appeal dismissed 
American Bakeries Co v. City of 
Huntsville, Alabama, 67 S Ct. 122, 
299 US 514, 81 L Ed 380—State v. 
Weil, 168 So 679. 232 Ala. 578— 
Phelps v Union Bank & Trust Co., 
142 So 552, 225 Ala. 238, affirmed 
Union Bank & Trust Co. v. Phelps, 
53 SCt. 321, 288 U.S 181, 77 L Ed. 
687, 83 ALR 1438. 

Alaska.—Anderson v. Smith, 8 Alas¬ 
ka 470. 

Ariz —City of Blsbee v. Cochise 
County, 78 P 2d 982, 62 Ariz. 1— 
Home Owners’ Loan Corporation v. 
City of Phoenix, 77 P 2d 818, 51 
Ariz 455. 

Ark—Jensen v. Fordyce Bath House, 
190 S W 2d 977, 209 Ark. 478 
Cal —City of Los Angeles v. Tanna- 
hill, 233 P.2d 671, 105 Cal App 2d 
541. 

Colo.—City and County of Denver v. 

Lewin, 105 P.2d 854, 106 Colo 331. 
Fla.—Gaulden v. Kirk. 47 So 2d 567 
—American Can Co. v. City of 
Tampa, 14 So.2d 203, 152 Fla. 798— 
Florida Industrial Commission v. 
Growers Equipment Co., 12 So.2d 
889, 152 Fla. 595—State ex rel. 
Arthur Kudner, Inc. v. Lee, 7 So 2d 

110, 150 Fla. 35—Fleischer Studios 
v. Paxson, 2 So 2d 293, 147 Fla. 
100—State ex rel. Hurner v. Cul- 
breath, 192 So. 814, 140 Fla. 634— 
Harris v. City of Sarasota, 181 So. 
866, 132 Fla. 568—City of Daytona 
Beach v. King, 181 So. 1, 132 Fla. 
273, 116 A.L.R 880— Corpus Juris 
oited la Kathleen Citrus Land Co. 
v City of Lakeland, 169 So. 356, 
358, 124 Fla 669—St. Lucie Es¬ 
tates v Ashley, 141 So. 738, 105 
Fla. 534. 

Ill—People ex rel. Bailey v. Illinois 
Cent. R. Co., 95 N.E.2d 352, 407 

111. 426—Sommers v. Patton, 78 N. 
E.2d 813, 399 Ill 640—Anderson v. 
City of Park Ridge, 72 N.B.2d 210, 
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396 Ill 235—French v. Toman, 81 
N E 2d 801, 375 Ill. 389—People ex 
rel. McDonough v Mills Novelty 
Co, 192 NE. 236, 367 Ill 285—Reif 
v. Barrett, 188 NE 889, 855 Ill. 
104 

Ind.—State ex rel. Jackson v. Mid¬ 
dleton, 19 N E.2d 470, 20 N.E 2d 
509, 215 Ind. 219—Dunn v. City of 
Indianapolis, 196 NE 528, 698, 268 
Ind 630, 5 N E 2d 629—Lutz v Ar¬ 
nold. 193 NE 840, 208 Ind 480. 
rehearing overruled 196 N.E 702, 
208 Ind 480 

Ky.—City of Newport v Pennsylva¬ 
nia R Co, 164 S W 2d 719, 287 Ky. 
613—Reynolds Metal Co. v. Mar¬ 
tin, 107 S.W.2d 251, 269 Ky. 878, 
appeal dismissed 58 SCt 146, 802 
US 646, 82 LEd. 602—Fox v. 

Board for Louisville & Jefferson 
County Children's Home, 50 S.W.2d 
67, 244 Ky. 1. 

Me—Morris v. Goss, 89 A.2d 556, 147 
Me. 89. 

Md—Tawes v Strouse, 86 A.2d 233, 
182 Md. 508—Corpus Juris oited in 
Oursler v. Tawes, 13 A.2d 763, 768, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A.2d 771, 178 Md. 471. 

Mass —Commissioner of Corpora¬ 
tions and Taxation v. Tousant, 84 
N.E 2d 500, 309 Mass. 84. 

Mich—C. F. Smith Co. v. Fitzgerald, 
259 N.W. 352, 270 Mich. 669, appeal 
dismissed C. F. Smith Co. v. At¬ 
wood, 56 S Ct 115, 296 U.S. 659, 80 
L Ed. 470—School Diet, of City of 
Pontiac v. City of Pontiac, 247 
N.W. 474, 262 Mich. 838, rehearing 
denied 247 N.W. 787, 262 Mich. 
838—Thompson v. Auditor General, 
247 N.W. 360, 261 Mich. 624. 

Minn.—Leighton v. City of Minne¬ 
apolis, 25 N.W.2d 263, 222 Minn. 
516—Petition of S. R. A. Inc., 7 
N.W.2d 484, 213 Minn. 487—State 
v. Aitkin County Farm Land Co., 
284 N.W. 63, 204 Minn. 495—Chero¬ 
kee State Bank of St Paul v. Wal¬ 
lace, 279 N.W. 410, 202 Minn. 582— 
Bemis Bro. Bag Co. v. Wallace, 266 
NW. 690, 197 Minn. 216—Reed v. 
Bjornson, 263 NW. 102, 191 Minn. 
254, followed in Thompson-Parker 
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ante,** and is not <fe]tendent on any 4 -grant by the power,™ The power to tax rests' primarily* in the 

constitution, 7 * or the consent’ of the' owners of state, 75 to be exercised by its legislator©, as dis- 

property subject to taxation; 75 constitutional pro- cussed infra § 7, and the state may exercise the 

visions with respect to taxation constitute a limita- power directly™ or may delegate such power to 

tion on the legislative power and not a grant of political subdivisions of the state, as considered in- 


Holdlng Co. v. BJornson, 263 N.W. 
110, 191 Minn 271. 

Mo—Giers Imp Corp v. Investment 
Service. 235 S.W.2d 366, 361 Mo. 
&044-*6chlafiy v. Baumann. 108 8.W. 
2d 363, 341 Mo. 766~-Kansaa City 
v. J I. Case Threshing Mach. Co, 
87 S W 2d 196; 337 Mo. 913—'Tay- 


36, 184 Wash. 147—Love ▼. King 
County, «4 P.2d 176, 181 Wash. 462 


rel. Moshler v. City of Springfield, 
19 N.E.2d 598, 370 Ill. 641. 


—State ex rel. King County v. 7a . Ark—Morley v. Remmel. 221 S. 
Tax Commission of Washington, 26 W.2d 51, 215 Ark. 434. 


504 *> -Schlafly v. Baumann, 108 S.W. P 2d 80, 174 Wcush. 668r* b 43tate ex m.-*—Anderson v. City of Park Ridge, 
2d 363, 341 Mo. 766~-Kansaa City rel. King County v. Tax Commis- 72 N.E 2d 210, 396 Ill. 235, 

v. J I. Case Threshing Mach. Co, sion of State of Washington, 24 jdd—Oursler V Tawes, 13 A.2d 763, 

87 S W 2d 196, 337 Mo. 913—\Tay» P 2d 1094, 174 Wash 336. 178 Md. 471, followed in Culver v. 

lor v. Gehner, 45 S.W.2d 69, 829 W.Va.—Ltngamfelter v. Brown, 62 Tawes, IS A 2d 771. 

Mo. 611, 32 A*L.R. 986—Shively v. S E^.2d 687, 132 W.Va. 666—Central —Kansas City v. Frogge, 176 S.W. 

City of Keytosville, App., 238 SW Realty Co v. Martin, 30 SE.2d 720, 2d 498, 362 Mo. 233. 

682. 126 WVa^916. K.Y—Security Building ft Loan 

Neb—Nebraska Mid-State Reclama- 61 C.J. p 76 note 73. Ass'n v. City of Oswego, 18 N Y S 

tion Diet v. Hall County, 41 N.W Bagto sovereign right 2d 511, 269 AppDiv. 42, affirmed Se- 

2d $97, 162 Neb 410—Ryder v Taxation is a function of govern- curity Building & Loan Ass’n v. 
Livingston, 18 NW'2d 507, 145 Neb. mGnt and lfl a baaic sovereign right Carey, 36 N E 2d 690, 286 NY 646. 
862, 159 A.L.R. 458. —Inhabitants of ’Town of Milo v Wash.—Mahler v. Tremper, 243 P.2d 

N.M—Flynn, Welch ft Yates v. State Milo Water Co., 163 A. 163, 131 Me. 627. 


Tax Commission, 28 P2d 889, 38 
N.M. 131. 

N.D.—Cota v. McDermott, 16 N.W.2d 
54, 78 N.D. 469, 166 UR 1271. 
Ohio.—Haefper v. City of Youngs- 


372. 

fundamental power 


Preconstitutional life 

The fact that a constitution may 


(1) Power of taxation is funda- recognize state's power of taxation, 
mental to very existence of govern- either expressly or by necessary im- 
ment of states. plication, does not signify Its nonex- 


* AS XT TO OA A A. 117 ALj n ni cq h»si »»• w* skak^B, j/uwh-*wh, uuoo uwb ika uwnc*- 

town, 68 N.ta , La.—g ta t e v . Arthur Duvic’s Sons, istence in the preconstitutional life 


—Gorman v Friedlander, WNE 170 So . 28( 186 La. 647. of the state—Trustee, of Phillips 

£7?' 4i - OW< * I .eTww Md—Robey v. Broersma, 86 A.2d Exeter Academy v. Exeter, 27 A.2d 

v _. 184 N,E 820, 181 Md 325, reheard 29 A.2d 569, 90 NH 472—Trustees of Phillips 

^ iV^i «„ T>»nh» „ 827 - 141 Md 325, ALR 687 Exeter Academy v. Exeter, 11 A.2d 

OkL-Oorpu. farts cltad tax Daube v. Wash _ Texas Co v Cohn> 112 p , 2d B69> 90 ^ 472 . 

p“d^T688^194 0W 487-Excise B22 > 8 Wash 2d 360, followed In In- 73 . Cal -Helvey v. Sax, 837 P.2d 

P.2d 687, 688, 194 OKI. 487—excise land E , Refineries v. State. 269 S8 C al 2d 21 

Board of Stephens County v Chi- nj p 2d , 41> , Wash 2d 723 and 269 '*1 _ 

By ' ° " 34 P ' 2d Montana Headlight Oil Co v State, C ~\ M f' 

*68, 168 OKI. 623. 1 12 p2d B41 .Wash 2d 724 2d ® 74, 25 Cal 2d M1 * foHowed in 

Pa,—Commonwealth v. Perkins, 21 112 ' * wasn ' Hoyt v. Woody, 164 P 2d 680, 26 

A 2d 46, 342 Pa 529, affirmed Per- < 2 > Th e power of taxation, like Cal.2d 947. 

kins v Commonwealth of Pennsyl- the police power and that of eminent Del —State. v. Plnder, 108 A. 43, 7 
Vania 62 set 484. 814 U.S. 686, domain. Is a sovereign power, the Boyce. 416. 

86 L Ed. 473 t—I n re Robertson. 17 exercise of which Is essential to the pia—Gaulden v Kirk, 47 So 2d 567 

PaDiat. & Co. 637. ver y existence of the state and to m —village of Lombard v. Illinois 

Tenn.—Hooten y. Carson, 209 S.W.2d tho performance of Its proper func- Bell Tel. Co., 90 N EL 2d 106, 405 
873, 186 Tenn. 28*. tions. Ill. 209. 

Tex.—Prledmaa v. America Surety Md CTI Str ° USe> 35 ^ 2d 233 ‘ 

m Tex T49 lLw®r to ^ertffied N.H“Brewster v. Hough, 10 N.H Minn.-Petltion of S R.A.,Inc.7N. 

* C ‘ V ' APP ” (3)* The power to tax la the basis S Bank of “[“pau!^^! 

. * o a « c+ 0 +~ iofl of the whole national fabric, and is 279 N.W. 410, 202 Minn 582. 

wash.— Alaska S. B, LO . » not nnlv +hA bcwap trv Hnatrnv Vmt Mnnt.—Stats ex rel Tlflmnn v 


170 So. 23, 185 La. 647. 


530, 126 Ohio St. 163. 

OkL—-Corpus Juris cited la Daube v. 
Oklahoma Tax Commission. 152 
P.2d 687, 688, 194 OkL 487-v-Excise 
Board of Stephens Cpunty v. Chi¬ 
cago* R. I, ft P. Ry. Co,. 34 P.2d 
, 308, 168 OHL 523. 

Pa.—Commonwealth v. Perkins, 21 
A 2d 46, 342 Pa. 629, affirmed Per- 


74L Cal.—Delaney v. Lowery, 154 P. 
2d 674, 26 Cal 2d 561, followed in 
Hoyt v. Woody, 164 P 2d 680. 26 
Cal.2d 947. 


P. 2 d 1001, 81 18 4180 the to keep alive. trict Court of Tenth Judicial Dlst. 

morelal Walterway oist x i or u s< _ Nlcol v> Ames# m. # 19 g.Ct 522, in and for Fergus County, 58 P 2d 


not only the power to destroy, but Mont.—State ex rel Tillman v Dis- 


King County v. King Odunty, 117 i 


^ _ jr . _. tty - ij_ isiw,.,,.. 173 U S. 509, 43 L.Ed. 786, •, * v * n«, iw ^v.i^.xv. 4 

P.2d Wt. Minn.—Petition of S.R.A. Inc., 7 N. Neb.—St^te, v. Cheyenne County. 


107, 101 Mont. 176, 103 A.L.R. 876. 


haeuser Timbet Co. v. Roessler, 97 w 2 a aba * 
P.2d 1070, 1 Wash. 2d 304, 136 A.L. ”'*****' ‘ 
R. 882— Corpus JttfU cited la Com- BtaU taxes 
mercial Waterway Dist Nd. 1 of taxes, v 


W.2d 484, 213 Minn. 487. 


N.W. 67, 127 Neb. 619. 

N.D.—State ex rel. Haggart v. Nich- 

!T WaT t. No l of All taxes, whether levied for state, ol8, 265 N.W. 859, 66 ND. 856— 

King Co^tyTaking County, 86 “unty or municipal purposes, are xv'i ?'WUR^SM W " ** 8 ’ 

p sd lflfl? lAfifl 187 Wash 441_ ’state taxes.” and can be imposed 100 A.L.R 853. 

Ryan v. State, ’61 P.M 1*76, 188 by no authority other than that of 8t *“ e * ^ t “p *Tito 

•Wash. 116, affirmed Ryan v. State t * i * u ***-7 ?*™ 9 *1 Clty J; M<urtln * 19 mwikit 3 ’ 

of Washington. 58 B.Ct. *88. 802 ^.24 40, 126 N.J.Law 86*. „„„ , . m _ 

TT.S. 186, 82 L.Ed, 187—Silas Mason sola aouroe of powsr Tks^Mo °* f ,. Tr * nton ’ 

Co. ▼. State Tax Commission, 61 Taxing power belongs alone to 0 kl—Johnston V Conner 3 **« p ,, 

p.*d 1*69, 188 Wash. 98, affirmed sovereignty.—Shively v. City of Key- ° fliTsos oki sss ° ’ 238 p,2d 

Silas Mason Co. v. Tax Commis- tesvllls, Mo.App., 238 S.W.2A 682. Pa!_i„ re CUrtls* Hstata < A 2 C ... 

slot of State of Washington, 68 “ ... B»tata, • A.2d 283, 

act lS3, *02 TJ.S. 186, 82 L.Ed 71. Ill.—Llttelf v. City of Peoria, 29 826 414 - 

187—Newman v. Schlarb, 50 p.*d N.E.2d 633, 874 Ill. 844—People ex 7*. Pa.—In re Curtis' EsUta, supra. 
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fi 4 

fra 5 8. The exercise of the taxing power is a except in so far as it. is, limited or restrained by 

high governmental function, in invitum in nature. 77 constitutional provisions, a state's power of taxa- 

Generally, the power of taxation is as extensive tion, if exercised for public purposes, is general, un- 

as the range of subjects over which the power of the limited, and absolute, 7 ® extending to all persons, 

government extends. 7 ® As to such subjects, and property, and business within its jurisdiction, 80 


77- Mo.—Kroger Grocery A Baking 
Co. v. City of St. Louie, 106 S.W. 
2d 435, 341 Mo. 62, 111 A.L R. 589 
Essential function 

The power to lay and collect taxes 
is an essential governmental func¬ 
tion —Southern Ry. Co. v. City of 
Danville, 7 S E 2d 896, 175 Va. 300 

78. U S —International Harvester 
Co. v. Wisconsin Department of 
Taxation, Wis, 64 SCt. 1060, two 
cases, 322 U.S. 435, 88 L Ed 1373 
—Graves v. Schmidlapp, N.Y., 62 
BCt. 870, 316 U.S. 657, 86 L Ed 
1097, 141 A L R. 948—Curry v. Mc- 
Canless, Tenn., 59 SCt 900, 307 U 
S 357, 83 LEd 1339, .123 UR 
162—Chestnut Securities Co v 
Oklahoma Tax Commission, CCA 
Okl . 125 F 2d 571, certiorari denied 
62 SCt. 1035, 816 US 668, 86 LEd 
1744. 

Mich— Corpus Juris quoted in C F 

Smith Co v. Fitzgerald, 259 N.W. 
352, 356. 270 Mich. 659. 

61 C J. p 76 note 74. 

Fractioal construction 

Taxing power of government must 
be given practical construction whit h 
will not be unduly restrictive —City 
of De Land v Florida Public Service 
Co., 161 So 735, 119 Fla 804. 

State may regulate subjects of tax¬ 
ation 

Fla—Gray v. Moss, 166 So 262, 115 
Fla 70(1 

NJ — State v Augustine, 191 A. 805, 
15 NJMisc 401. 

79. US— Atchison, T & S. F. Rv 
Co v Collins, DC Cal. 294 F. 742, 
appeal dismissed 45 SCt 351, 267 
U.S 609. 69 LEd 812 

Ala—Newton v City of Tuscaloosa, 
36 So 2d 487, 251 Ala. 209 
Ark.—Little Red River Levee Dist 
v. State, 52 SW2d 46, 185 Ark 
1170. 

Ill.—Reif v. Barrett, 188 NE 889, 355 
Ill. 104. 

Ind—Lutz v. Arnold, 193 NE. 840, 
208 Ind. 480, rehearing overruled 
196 NE. 702, 208 Ind 480 
Ky.—Reynolds Metal Co v. Martin, 
107 S'w.2d 2511, 269 Ky. 378, ap¬ 
peal dismissed 58 SCt 146, 302 U 
S 646, 82-LEd 502. 

Mich.— Corpus Juris quoted ia C. F 
Smith Co. v. Fitzgerald, 259 N.W. 
352, 856, 270 Mich. 650. 

Mo.—Kansas City v. Frogge, 176 S. 
W,2d 4*98, 350 Mo. 233—Taylor v. 
Gehner, 45 S*W.2d 69, 329 Mo. 511, 
82 A.L R. 986. 

Neb.—Ryder v. Livingston, 18 NW. 
2d 607, 145 Neb. 862, 159 A.L.R. 
458. 


N.J.—Jersey v. State Board of Tax 
Appeals, 43 A 2d 799, 133 N J Law 
802, modified on other grounds 47 
A.2d 354, 134 N J Law 239. 

NM.—Flynn, Welch & Yates v. State 
Tax Commission, 28 P.2d 889, 38 
NM 131. 

N Y —Application of Kearney, 87 N.Y. 
S 2d 82, 275 App Div. 728, appeal 
denied 89 N.Y S 2d 521, 275 App. 
Div. 865, appeal dismissed 87 N.E. 
2d 683, 299 N.Y. 788 
N D —Federal Land Bank of St. Paul 
v Bismarck Lumber Co , 297 N.W. 
42, 70 N D 607, reversed on other 
grounds 62 SCt 1, 314 US. 95, 86 
LEd 65 

Or.—Winston Bros Co. v. State Tax 
Commission, 62 P.2d 7, (156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v Winston Bros. 
Co, 57 SCt. 793, 301 US. 689, 81 
LEd 1346. 

Fa—Commonwealth v Perkins, 21 A. 
2d 46, 342 Pa. 629, affirmed Perkins 
v. Commonwealth of Pennsylvania, 
62 SCt 484, 314 US 586, 86 LEd 
473—Commonwealth ex rel Depart¬ 
ment of Justice v. A Overholt & 
Co, Com PI , 45 Dauph Co 171. 

SC—State ex rel Roddey v Byrnes, 
66 S E 2d 33, 219 SC 485—Hay v. 
Leonard, 46 S E 2d 653, 212 S.C. 
81—Ward v. Cobb, 28 S E 2d 850. 
204 S.C. 276—Ellerbe v. David, 8 
S E 2d 518, 193 SC 332 
Tenn —Evans v. McCabe, 62 S W 2d 
159, 617, 164 Tenn 672—Davidson 
County v. Kirkpatrick, 266 S.W. 107, 
150 Tenn 546 

Utah —Garrett Freight Lines v. State 
Tax Commission, 135 P 2d 523, 146 
A L.R 1003. 

Wash—Ryan v State, 61 P 2d 1276, 
188 Wash 115, affirmed Ryan v 
State of Washington, 58 SCt. 233, 
302 U S 186, 82 L.Ed. 187. 

61 C J. p 76 note 77. 

Will of state 

Generally, subject to constitution¬ 
al restrictions, power of taxation is 
limited only by will of state as ex¬ 
pressed in legislation—Hersha v. 
City of Detroit, 246 N.W. 849, 261 
Mich. 586. 90 A L.R. 853. 
similar to federal power 

Power of state to tax for public 
purposes within its constitutional 
sphere is as unlimited a* power of 
national government within its 
sphere except for equality clause of 
federal Constitution —Stewart Dry 
Goods Co. v, Lewis, D C.Ky., 7 F. 
Supp. 438, 8 F.Supp. 396, reversed on 
other grounds 65 S Ct 525, 294 U.S. 
550, 79 LEd. 1054, rehearing denied 
55 SCt 652, 295 U.S. 768, 79 L.Ed. 
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1709, Levy v. Lewis, 55 SCt. 652, 
295 U.S. 768, 79 LEd. 11709, J. C. 
Penney Co. v. Lewis, 55 SCt. 662, 
295 U.S 768, 79 L Ed. 1709, and Kro¬ 
ger Grocery & Baking Co. v. Lewis, 
55 SCt. 652, 295 US. 768, 79 LEd. 
1709. 

Mode, form, aad extent 

(1) State’s power of taxation, apart 
from restrictions in federal Constitu* 
tlon, Is unlimited as to mode, form, 
and extent. 

Ga—Montag Bros. v. State Revenue 
Commission of Georgia, 179 S«E 
563, 50 Ga App. 660, affirmed 186 S. 
E 558, 182 Ga. 568 

N.D—State ex rel. Hagg&rt v. Nich¬ 
ols, 265 NW. 859, 66 N.D. 355 

(2) The people of the state may 
adopt any method of taxation which 
they desire as long as it is not in 
conflict with the federal Constitution 
—McAhren v Bradshaw, 113 P.2d 
932, 67 Ariz 342. 

80. U S.—U. S. v. Hester, C.C.A. 
Okl, 137 F.2d 145—Streckfus 
Steamers ▼. Fox, D.C.W.Va., 14 F. 
Supp. 312. 

Ala —Beeland Wholesale Co. v. Kauf¬ 
man, 174 So 516, 234 Ala 249- 
State v. Weil, 168 So. 679, 232 Ala. 
578. 

Ill.—People ex rel. City of Chicago v. 

Barrett, 26 N E 2d 478, 373 Ill 393 
Ind.—Miles v. Department of Treas¬ 
ury, 199 NE 372, 209 Ind 172, 101 
A L.R 1359, appeal dismissed Miles 
v Department of Treasury of State 
of Indiana, 66 SCt. 750, 298 US. 
640, 8,0 LEd. 1372. 

Ky.—Shannon v. Streckfus Steamers, 
131 S.W.2d 833, 279 Ky 649. 

Mich.— Corpus Juris quoted In C. F. 
Smith Co. v Fitzgerald, 259 N.W. 
352, 356, 270 Mich 659 
Miss —Teche Lines v. Board of Sup’rs 
of Forrest County, 142 So 2 A, 165 
Miss. 594, reheard 143 So 486, 165 
Miss. 594. 

Mo.—State ex rel. and to Use ©f 
Benson v. Union Elec. Co. of Mo., 
220 SW:2d 1, 359 Mo. 35. 

Neb.—In re Rogers’ Estate, 22 N.W. 
2d 297, 147 Neb. 1. 

N.M —First State Bank of Mountain- 
air v. State Tax Commission, 59 P. 
2d 667, 40 N.M. 319, followed in 
First Nat Bank v. State Tax Com¬ 
mission, 59 P.2d 670, 40 N.M. 824 
and 59 P.2d 670, 40 N.M. 825. 

Or—Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 166 Or. 605, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston Bros. 
Qo, 57 S.Ct. 793, 801 U.S. 689, 81 
L.Ed. 1346. 
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arid the only security against an abuse of the pow- and, conversely, that over which the sovereign pow¬ 
er is found in the structure of the government it- er of a particular government does not extend is 

self in that in imposing r a tax the legislature acts not subject to taxation thereby. 89 

on its constituents. 81 So the limits of the exer¬ 
cise of the power of taxation depend, in the ab- The power of taxation is exercised subject to cer- 
sence of express constitutional limitation, on the tain constitutional requirements and restrictions, 

exigencies of the public. 82 The sovereignty of a discussed generally infra § 6, and restrictions of 

state or nation has been said to extend to every- a contractual character, infra § 9, and in practice 

thing which exists by its own authority or is in- certain implied restrictions have been recognized 

troduced by its permission, 88 and to be limited ac- as not based on any express limitation or absence 

cordingly, 84 so that everything over which sov- of sovereign power, 87 as with respect to the taxation 

ereign power extends is an object of taxation; 85 by a state of its own property or the property of 


S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d S3, 219 S.C. 486—Hay v 
j Leonard, 46 S.E.2d 653, 212 SC 
81. 

Tex.—State v. Wynne, 133 S W.2d 961, 
184 Tex. 455, appeal dismissed 60 
S.Ct. 980, 310 U.S. 610, 84 L Ed 
1388, rehearing' denied 60 S Ct 1094, 
310 U.S. 669, 84 L Ed. 1422—Pres¬ 
ton v, Anderson County Levee Im¬ 
provement Diet. No. 2, Civ.App., 
261 S.W. 1077. 

Vt.—First Nat. Bank of Boston v. 

Harvey, 16 A.2d 184, 111 Vt. 281. 
Wash.—Boeing Aircraft Co v Re¬ 
construction Finance Corp., 171 P 
2d 838, 25 Wash.2d 652, appeal dis¬ 
missed 67 SCt. 972, 330 US. 803, 
91 L.Ed. 1262. 

61 C J. p 76 note 77. 

Situs of property generally see in¬ 
fra Sfi 112—120. 

Territorial extent of power see in¬ 
fra 59 U* 12. 

Included powers 

The power to tax includes the pow¬ 
er to say what shall be taxed, who 
shall pay the tax, and what the tax 
shall be.—U S. v. Smith. D.C.Mich, 

62 F Supp 594. 

Standard of Jurisdiction 

The state constitution manifests 
an intention to tax all property 
which the state has Jurisdiction to 
tax, but the Intention so manifested 
refers to Jurisdiction under the state 
constitution and could not properly 
be said to evince an intention to 
make the federal Constitution rather 
than Its own provisions the standard 
of state jurisdiction.—N a 11 o n a 1 
Mortg, Corporation v. Buttles, 22 S.E 
2d 886, 194 Ga. 768. 

Right of private property, guaran¬ 
teed by state constitution and federal 
Constitution, ie Subject to govern¬ 
mental power of taxation.—City of 
Cleveland v. Ruple, '200 N,E. 507, 130 
Ohio St 465. 108 A.L.R. 853. 

Bessons dealing with state or its 
political subdivisions do so In con¬ 
templation of state's power to tax. 
—City of Tacoma v. Tax Commission, 
38 F.2d 899, <177 Wash. 604. 

Constituent elements 

Power to tax "property," the sum 


of all rights and powers incident to 
ownership, necessarily includes pow¬ 
er to tax its constituent elements — 
Nashville, C & St L Ry v. Wallace, 
Tenn, 53 SCt. 345, 288 U.S. 249, 77 
LEd. 730, 87 A L R. 1191. 

81. Mich —Corpus Juris quoted In 
C. F. Smith Co v. Fitzgerald, 259 
NW. 352, 856, 270 Mich. 659. 

61 C.J. p 78 note 78. 

83. Neb —-Nebraska Mid-State Rec¬ 
lamation Dist v Hall County, 41 
N.W 2d 397, 152 Neb. 410. 

83. U.S.—Van Brocklin v. Anderson, 
Tenn., 6 SCt. 670, 117 U.S. 151, 29 
LEd. 845 

61 C.J p 78 note 79. 

84. Tenn —Union Bank V. Hill, 3 
Coldw. 325. 

86. U S —International Harvester 
Co v. Wisconsin Department of 
Taxation, Wis, 64 S Ct 1060, two 
cases, 322 US 436, 88 L.Ed 1373 
—Graves v. Schmidlapp, NY., 62 
SCt. 870, 3115 U.S. 657, 86 L.Ed. 
1097, 141 ALR. 948 
Ky—Shannon v Streckfus Steamers, 
131 S W 2d 833, 279 Ky 649. 

Minn—Reed v Bjornson, 253 NW. 
102, 191 Minn. 254, followed in 

Thompson-Parker Holding Co v 
Bjornson, 253 N.W. 110, 191 Minn 
271. 

61 C.J. p 78 note 81. 

Dominion and control 

The power of a state to impose a 
tax on property or on the owner of 
property rests on the dominion and 
control of that state over the prop¬ 
erty or over the owner.—In re At¬ 
kins’ Estate, 118 A 2d 45, 129 N J.Eq. 
186, affirmed Central Hanover Bank 
& Trust Co. v. Martin, 23 A.2d 284, 
127 N.J.Law 468. 

Property and business 

State has jurisdiction, for taxing 
purposes, of property and of busi¬ 
ness operations conducted within its 
borders, regardless of whether it has 
Jurisdiction of persons who own 
property or operate business.—Cre¬ 
scent Mfg. Co. v. Tax Commission, 
124 S.E. 761, 129 S.C. 480. 

Rights and privileges 

Although taxes are commonly lev- 
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led on property or its use, they may 
be laid by a state on the exercise 
of personal rights and privileges.— 
Carmichael v. Southern Coal & Coke 
Co, Ala., 57 S]Ct 868, 301 US. 495, 
81 L.Ed. 1246, 109 ALR. 1327—Car¬ 
michael v. Gulf States Paper Cor¬ 
poration, Ala., 57 SCt. 868, 301 US 
495, 81 L.Ed. 1245, 109 A.L.R. 1327. 

88. Fla—Smith v. Lummus, 6 So. 2d 
625, 1149 Fla. 660. 

Ga—Davis v. Penn Mut. Life Ins. 
Co, 32 S E 2d 180, 198 Ga 550, 
160 A.LR 778, certiorari denied 
67 SCt. 1353, 331 U.S. 829, 91 L. 
Ed 1844. t 

61 C J p 78 note 82. 

Nature and effect of notion 

Power of state to tax is determin¬ 
ed, not by residence of owner, but 
by nature and effect of particular 
state action with respect to a subject 
then under sway of paramount au¬ 
thority—Ford Motor Co v. Linnane, 
57 P.2d 803, 102 Mont. 325. 

87. Me—Camden v. Camden Village 
Corp, 1 A 689, 77 Me 630. 

N.J —Public School Trustees v, Tren¬ 
ton, 30 N.J Eq 667. 

Fundamental rights 

Taxpayers have fundamental rights 
which may not be transgressed by a 
taxing power—Napier v. City of 
Springfield, 23 N.E.2d 157, 804 Mass. 
174. 

The needs of government always 

mark the limitation of the taxing 
power—Southern Service Co. v. Los 
Angeles County, 82 P 2d 397, reheard 
97 P.2d 963, 15 Cal.2d 1. appeal dis¬ 
missed 60 SCt. *979, 310 U.S. 610, 84 
L Ed. 1388, rehearing denied 60S Ct. 
1086, 310 US. 658, 84 L.Ed. 1421. 

Squally important provisions 
Exercise of inherent power to im¬ 
pose taxes is limited by written con¬ 
stitution vesting power of taxation in 
legislature, and cannot be used to 
break down other equally important 
constitutional provisions.—Cole v. 
Pond Fork Oil & Gas Co., 85 S.E.2d 
25, 127 W.Va. 762, 160 A.L.R. 970, 
certiorari denied 66 S.Ct. 147, 826 U. 
S. 765, 90 L.Ed. 46L 
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municipal corporations which is devoted to public 
purposes, discussed infra §§ 200-205. The tax¬ 
ing power must be considered with respect to the 
essential characteristics of a tax, since such power 
cannot be used for the imposition of burdens which 
are not taxes. 88 So the legislature cannot invoke 
the taxing power to accomplish a purpose beyond its 
delegated powers, 89 and it may not, under the guise 
of exerting the power to tax, accomplish a for¬ 
bidden end; 90 and a plan for raising revenue to 
accomplish a certain scheme will not be upheld 
if the state has no constitutional right to undertake 
such scheme. 91 It has been held, on the other 
hand, that the power to tax may be used to accom¬ 
plish purposes other than merely raising revenue 
for the support of the government in order to dis¬ 
tribute fairly the burden giving rise to the need 
for regulation or other control. 92 

The power of taxation is to be exercised on 
considerations of policy, necessity, and public wel¬ 
fare. 93 It should be exercised carefully, wisely, 
and clearly within the limitations of the power 


84 

which may be vested in a governmental agency, 94 
and in such a manner as to permit the solvent sur¬ 
vival of taxpayers able to pay the taxes required 
by the state for its support. 95 The state’s power 
to tax is not measured by its police power, 96 but 
the sovereign powers of taxation and of police may 
be mutually exerted, and these powers reside to¬ 
gether and are capable of harmonious employ¬ 
ment to effect the ends of good government 97 The 
state may tax that which it prohibits. 98 

Individual equities are not regarded in the exer¬ 
cise of the state’s power," and the mere fact that 
taxation is unjust or oppressive is no ground for 
judicial interference, where no constitutional pro¬ 
vision has been violated. 1 So it is no constitutional 
defense to a tax that the taxpayer is not directly 
benefited thereby or is benefited less than others 
who pay the same or smaller tax. 2 The liability 
of the same person or property to taxation by 
different governments is no valid reason against 
the existence of the state power of taxation, 3 how- 


88 . Tex.—Waples v. Marrast, 184 S 
W. 180, 108 Tex. 6, LRA.1917A 
253. 

61 C.J p 78 note 90. 

89. US—Taylor v Robertson, DC 
N.C., 16 FSupp. 801, affirmed, CC 
A., Robertson v. Taylor, 90 F 2d 
812 

90. U.S.—P. E Harris & Co v. Mul- 
laney, DC Alaska, 87 FSupp 248 

91. Ala.—Beeland Wholesale Co v 
Kaufman, 174 So 616, 234 Ala 
249 

92. N Y.—W H H. Chamberlin, Inc, 
v. Andrews, 286 N.Y.S. 242, 169 
Misc 124, modified on other 
grounds 2 NE2d 22, 271 NY. 1, 
106 A L< R. 1619, affirmed 67 S.Ct. 
122, 299 U.S. 615, 81 LEd 380, re¬ 
hearing denied 57 S Ct. 926, 301 U.S. 
714, 81 LEd 1365 

93. Wash—Newman v. Schlarb, 50 
P.2d 36, 184 Wash 147. 

94. Fla.—Kathleen Citrus Land Co 
v. City of Lakeland, 169 So 356, 124 
Fla. 659. 

Judicious exercise 

Power to levy tax, being power to 
destroy property, must be exercised 
judiciously —People ex rel McDon¬ 
ough v Chicago, M, St P & P. R 
Co., 188 N.E. 404, 354 Ill. 438. 

95. Ark.—Arkansas Louisiana Gas 
Co. v. Hardin, 176 S.W 2d 003, 206 
Ark. 693. 

98. Ala. — Beeland Wholesale Co. v. 

Kaufman, 174 So 516, 234 Ala. 249. 
Oooaslou for expendlturee 

Police power of state furnishes oc¬ 
casion for expenditures but does not 
confer right to tax which state does 


not already possess —Beeland Whole¬ 
sale Co v Kaufman, supra. 

97. Mich—Black v Liquor Control 
Commission, 35 N.W 2d 269, 323 
Mich 290 

Removal of cause of economio stress 

Legislature may properly exer¬ 
cise its police power in an attempt to 
remove cause of economic stress for 
public welfare, and use of taxing 
power as a means to achieve such 
desired end is permissible —Depart¬ 
ment of Labor and Industry v. New 
Enterprise Rural Elec. Co-op, 43 

A.2d 90, 352 Pa. 413. 

98. Miss —Mississippi State Tax 

Commission v. Flora Drug Co , 148 
So. 373, 167 Miss 1. 

99. La—Giamalva v. Cooper, 47 So. 
2d 790, 217 La 979. 

61 C J p 78 noto 83. 

Taxation is a practical matter and 
legislation on the subject will not 
be declared invalid because some in¬ 
equities inevitably result—Sablosky 
v, Messner, 92 A 2d 411, 372 Pa. 47. 
Universal satisfaction 

Fact that tax law does not give 
universal satisfaction and is not fair 
to all, in absence of other circum¬ 
stances, is insufficient to challenge 
its validity—New York Steam Cor¬ 
poration v. City of New York, 276 N. 
Y.S. 99, 153 Misc. 493, affirmed 278 
N.Y.S 539, 243 App.Div. 772, affirmed 
197 N.E. 172, 268 N.Y. 137, 99 A.L.R. 
1157. 

Unequal distribution 

The fact that under & law some 
counties receive less than the amount 
collected from them as taxes does not 
render the law invalid.—State ex rel. 
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De Woody v. Bixler, 25 N.E.2d 341, 
136 Ohio St. 263. 

Reasonable and effective system 

States may adopt reasonable and 
effective system of taxation, even 
though it may impose hardships or 
may impose some individual inequal¬ 
ities —Mississippi State Tax Com¬ 
mission v Flora Drug Co, 148 So. 
373, 167 Miss 1. 

1. N.Y.-—New York Rapid Transit 
Corp v. City of New York, 9 N. 
E 2d 858, 276 N.Y. 258, followed 
in Brooklyn & Queens Transit Corp 
v. City of New York, 11 N.E 2d 
293, 275 NY 454, affirmed New 
York Rapid Transit Corp. v City 
of New York, 68 S Ct 721, 303 U 
S. 573, 82 LEd 1024, rehearing 
denied 58 S Ct 939, 304 U S. 588, 82 
L Ed 1548, and Brooklyn & Queens 
Transit Corp. v. City of New York, 
58 SCt 939, 304 U.S. 588, 82 L.Ed 
1548. 

61 C J. p 78 note 84. 

8. U.S—Morton Salt Co. v. City of 
South Hutchinson, C.C.AKan., 159 
F.2d 897. 

▲ general tax cannot be dissected 

to show that as to certain constituent 
parts taxpayer receives no benefit and, 
therefore, is entitled to relief be¬ 
cause of such fact.—Schulz v. Dixon 
County, 279 NW. 179, 134 Neb. 649, 
119 A.L.R. 1294. 

Mathematical exactness is not re¬ 
quired in taxation—Prouty v Coyne, 
D.C.S.D., 65 F.2d 289, reversed on 
other grounds Coyne v. Prouty, 63 S 
Ct. 658, 289 U.S. 704, 77 LEd 1461. 
3. Utah.—In re Thourot's Estate, 172 
P. 697, 62 Utah 106. 

I 61 C.J. p 78 note 91. 
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ever inexpedient it may be to exercise it 4 Tax barrass and destroy useful and harmless occupations 

sources are not segregated between the state and which are essential to the prosperity of the people, 

counties, and both may levy ad valorem taxes pn and thus defeat the very purpose for which the 

property.® The difficulty of collecting a tax does power is conferred. 1 * 

not affect the power of the state to impose it.« As affected by relationship of state and federal 
Since governmental powers of taxation are con- governments. The taxing power of the states is 
trolled by constitutional and statutory provisions, not dependent on federal Constitution or derived 
it is not possible to adjudicate issues arising under therefrom,« and a state in imposing taxes for state 
the taxation laws by general application of equitable purposes is not exercising any power which the 
principles. Constitution has conferred on congress. 14 So con- 

Taxing power as extending to confiscation. It gress cannot, by the exercise of the police power, 

has been broadly stated that the power to tax has impinge on, or destroy, the power of the state over 

no limits and carries with it inherently the power legitimate subjects of taxation within its jurisdic- 
to embarass and destroy, 8 and that even if a tax tion, 16 and a matter which is subject to regulation 
should destroy a business, such fact alone would not only by the federal government is not thereby im- 
invalidate the tax. 9 It has also been held, however, mune from just taxation by the state. 16 A state is 
that the taxing power is virtually unlimited only as not bound, where its tax policy may differ, by the 
long as it does not amount to confiscation, 10 and way the United States may (have treated property for 
that the legislature does not have the power to tax to tax purposes. 17 The federal Constitution presup- 
the point of confiscation. 1 ' 1 It has further been held poses authority in states to lay taxes, and that such 

that the power to tax cannot be employed to em- taxation may impose some burdens on the federal 

Fla. 639. reheard 166 So. 262, 122 
Fla. 670, rehearing: denied 166 So 
674, 122 Fla. 700, certiorari denied 
Lee v State of Fla ex rel Adams, 
57 SCt. 15, 299 US. 642, 81 L Ed. 
399. 

13. U S —Union Pacific B. Co. v. 
Peniston, Neb, 18 Wall. 6, 21 L.Ed 
787. 

Wash—Silas Mason Co v. State Tax 
Commission, 6*1 P.2d 1269, 188 

Wa*?h 98, affirmed Silas Mason Co 
v. Tax Commission of State of 
Washington. 58 S Ct. 233, 302 U S. 
186, 82 LEd 187. 

Property subjeot to taxation 

In determining' whether certain 
property is subject to taxation by 
the state, the Constitution of the 
United States is Immaterial except 
as far as it may impose a limitation, 
since the power of state taxation is 
not derived from that Instrument 
but inheres in the state itself as a 
sovereignty.—National Mortg. Corpo¬ 
ration v. Suttles, 22 SE.2d 386, 194 
Ga 768. 

14. U S.—McGoldrick v. Berwind- 
White Coal Mining Co., N.T., 60 
S.Ct 388, 309 US. 33, 84 L.Ed. 
666 , 128 A.L H 876. 

15. Ala—Alabama Warehousing Co. 
v. State, 149 So 843, 227 Ala. 258. 

15. U.S.—Stone v. Interstate Nat¬ 
ural Gas Co., CC.A.Miss, 103 F 2d 
644, affirmed Interstate Natural 
G&s Co v. Stone, 60 S Ct. 292, 308 
U S. 622, 84 L.Ed. 442, rehearing 
denied 60 S.Ct. 881, 808 U.S. <39, 
84 L.Bd.‘ 630. 

17. N.T.—Appleby v. Bates. 108 Ji.T. 
S.2d 817, 278 App.Div. 12, motion 
denied 101 N.E.2d 492, 803 N.Y. 
j(No. 664). 
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4. Md—Appeal Tax Court ▼. Gill, 
60 Md. 377. 

6. S C.—Parker v. Bates, 66 S.E.2d 
723, 21,6 S C. 62. 

6. Miss.—Teche Lines v Board of 
Sup'rs of Forrest County, 142 So. 
24, 165 Miss 594, reheard 143 So. 
486, 165 Miss. 594. 

7. Mich—Langford v. Aten. 39 N.W. 
2d 82, 825 Mich. 596. 

8. US —Louisville Provision Co v. 
Glenn, D.C.Ky., 18 F.Supp. 423, ap¬ 
peal dismissed, C.C.A., 90 F2d 1012 

Ohio—Provident §av. Bank & Trust 
Co v. Tax Commission, 2 Ohio 
Supp 268, 

Destruction of commercial or use 
value 

Tax power may be exercised to 
point of destroying commercial or 
use value of thing bn which it Is laid. 
—Kathleen Citrus Land Co. v. City 
of Lakeland, 169 So. 356, (124 Fla. 659. 
▲mount of tax 

(1) The power to tax involves the 
power to destroy, in that amount 
of tax, if power is ence admitted, 
must be left to taxing legislature. 
—Page v. Regents of University Sys¬ 
tem of Georgia, C.C.A.Ga, 93 F.2d 
887, reversed on other grounds Al¬ 
len v. Regents of University System" 
of Georgia, 58 S.Ct 980, 804 U.S. 
439, 82 L.Ed. 1448, rehearing denied 
68 S.Ct. 1063, 304 U.S. 690, 82 L.Ed. 
1660. 

(2) The mere fact that the rate of 
a tax may discourage or even prevent 
the operation ef a business within 
the Held” of the taxing authority will 
not Justify a court in striking down 
the taxing act.—Lee Feist, Inc., r. 
Young; D.C.Wis., 46 F.Supp. 622, re¬ 


versed on other grounds, C.C.A., 138 
F.2d 972. 

(3) The constitution does not re¬ 
quire that taxes be adapted to the 
maintenance of a low price —Brown 
v. State, 9 A 2d 209, 177 Md 321. 

9. U.S.—Fox v. Standard Oil Co of 
New Jersey, WVa, 55 SCt 333, 
204 US 8-7, 79 LEd 780, rehearing 
denied 55 S.Ct 511, 294 U.S. 732, 
79 L.Ed. 1261—Dixie Greyhound 
Lines v MoCarroll, D C.Ark., 22 F. 
Supp. 986. 

10. W.Va.—State v. Gray. 62 S E 2d 
, 759, 132 W.Va. 472, appeal dismiss¬ 
ed 70 SCt. 104, 338 U.S. 855, 94 L. 
Ed 523. 

11. Pa—Commonwealth ex rel. De¬ 
partment of Justice v. A. Overholt 
& Co , Com PI , 45 Dauph Co. 171. 

Wash—Pacific Telephone & Tele¬ 
graph Co. v City of Seattle, 21 P 2d 
721, 172 Wash. 649, affirmed 54 
SCt 383, 291 U.S. 300, 78 LEd 810 
While taxes may become burden¬ 
some, they may not become confisca¬ 
tory.—Dundee Corp. v. Lee, 24 So. 
2d 234, 156 Fla 609. 

IS. Ala—City of Birmingham v. 
Hood-McPherson Realty Co, 172 
So. 114, 233 Ala 352, 108 A.L.R. 
1140—American Bakeries Co. v. 
City of Huntsville, 1168 So. 880, 232 
Ala 612, appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts¬ 
ville, Alabama 67 S.Ct. 122, 299 
U.S. 614, $1 LuEd. 380. 

Betail merchandising businesses 
Legislature may not under guise 
of taxing act deliberately destroy 
and confiscate useful and lawful re¬ 
tail njerchandising businesses.—State 
eg rcL Adams v. Lee. 166 So. 249, 122 
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govaniirient, 1 * and a state is free to exercise its 
taxing power unless there is some direct and sub¬ 
stantial , and no i merely incidental or gratuitous, 
interference with a federal right , 19 

On the other hand, the state's right to taxation 
is subordinate to that of the federal government ; 20 
the power of taxation is to be exercised by the states 
with as little interference with the national gov¬ 
ernment as possible , 21 and they may not exercise 
such power so as to hinder the exercise of any 
powers belonging to the federal government . 22 
So the states “have no power by taxation to im¬ 
pede, burden, or in any manner control the op¬ 
eration of the federal Constitution and laws enacted 
by congress to carry into execution powers vested 
in the general government . 23 The division of leg- 


M 

- \ * t , 

islative power into respective spheres of federal 
and state legislative authority does not forbid state 
and federal authority to co-operate and thereby 
achieve legislative consequences in the held of tax¬ 
ation . 24 

Property of foreign nation. The power of the 
state to tax all property within its jurisdiction does 
not authorize a state to tax personal property with¬ 
in the state, owned by a foreign nation . 28 

Power of territories . Power to tax is not pres¬ 
ent as an attribute of sovereignty of a territory 
of the United States, but must come as a grant 
from congress . 26 Where, however, appropriate 
authority has been conferred, a territory may be 
vested with full taxing power , 27 and, under pro- 
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18. US—Penn Dairies v. Milk Con¬ 
trol Commission of Pennsylvania, 
Pa. 63 SCt. 617, 318 U.S 261, 87 
LEd. 748 

19. Ky.—Shannon ▼. Streckfus 
Steamers, 131 S.W.2d 833, 279 Ky. 
649 

HO. N Y.—In re Del Drago’s Estate, 
38 N E 2d 131. 287 NY. 61. reargu- 
ment denied 40 N E 2d 46, 286 NY. 
764. 

ill. U S.—Stone v. Interstate Natural 
Gas Co, CJCAJdiss, 103 F 2d 544, 
affirmed Interstate Natural Gas Co 
v Stone, 60 SCt 292, 308 US 
522, 84 LEd 442, rehearing denied 
60 SCt. 381, 308 U.S 639, 84 L.Ed 
530. 

28 . U.S.—Union Paciflo R. Co v. 
Peniston, Neb., 18 Wall. 5, 21 L. 
Ed. 787. 

Wash—Silas Mason Co v. State Tax 
Commission, 61 P 2d 1269, 188 

Wash. 98, affirmed Silas Mason Co 
v. Tax Commission of State of 
Washington, 68 SCt. 233, 302 U.S. 
186, 82 L.Ed. 187. 

83. U.S.—McCulloch ▼. Maryland, 
Md., 4 WheAt 316, 4 LEd. 579 
"Tex —City of Waco v. Texas Life 
Ins. Co, ComApp. 248 S W. 815. 
Governmental functions 

The states have no power by taxa¬ 
tion to burden or control the opera¬ 
tions of constitutional laws enacted 
by congress, hut such immunity does 
not extend to anything lying outside 
•or beyond “governmental functions*’ 
and their exertion, end does not ex¬ 
ist where no -direct burden is laid 
on the governmental instrumentality, 
and there is only a remote, if any, 
influence on the exercise of the func¬ 
tions of government—Appeal of City 
of Dubuque Bridge Commission, 5 
N.W.2d 334, 232 Iowa 112, certiorari 
'denied City of Dubuque Bridge Com¬ 
mission v. Board of Review for City 
of Dubuque, 63 S*Ct. 259, 817 U.S. 
486, 87 LEd. 549. 


24. US —Prudential Ins. Co. v. 
Benjamin, SC, 66 SCt. 1142, 328 
US 408, 90 LEd 1342, 164 A.L.R 
476 

25. Ky—French Republic v. Board 
of Sup’rs of Jefferson County, 252 
S.W. 124, 200 Ky. il8. 

61 C.J. p 79 note 95. 

Theory 

Taxes are imppsed on the theory 
that the taxpayer should pay a por¬ 
tion of the expense incurred in the 
protection of his person or property, 
and that theory does not support 
the levy of a tax on property of a 
foreign government situated within 
the jurisdiction, since every nation 
should protect the personal property 
of all other nations within its juris¬ 
diction without levying a tribute for 
that purpose —French Republic v 
Board of Sup’rs of Jefferson County, 
252 S W. 124, 200 Ky. 18. 

United Nations 

The “immunities necessary for ful¬ 
fillment of its purposes,” conferred 
on United Nations in territory of 
each member thereof by organiza¬ 
tion’s charter, include immunity from 
taxation.—Curran v. City of New 
York, 77 N.Y.S.2d 206, 191 Misc. 229. 

26. U.S.—H. I. Hettinger 6b Co. v. 
Municipality of St. Thomas and St. 
John, C.A. Virgin Islands, 187 F.2d 
774. 

Power to maintain territorial govern¬ 
ment 

It has been held, however, that the 
right of taxation is inherent in every 
territory when empowered by sov¬ 
ereign state to set up and maintain 
territorial government.—Anderson v. 
Smith, 8 Alaska 470. 

Puerto Rico is an agency of the 
federal government without Inde¬ 
pendent sovereignty, whose authority 
to tax must be derived from the 
United States.—Domenech v. Nation¬ 
al City Bank of New York, Puerto 
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Rico, 55 SjCL 366, 294 U.S. 199, 79 
UEd. 857. 

27. U.S—Yerian v. Territory of Ha¬ 
waii, C.C.A.Hawaii, 130 F.2d 786— 
Kitagawa v. Shipman, C C A.Ha¬ 
waii, 54 F 2d 313, certiorari denied 
52 SCt. 496. 286 U.S. 543, 76 LEd. 
1281, certiorari denied Mana 
Transp Co v. Shipman, 52 S.Ct. 
496. 286 US. 543. 76 LEd. 1281. 
Hawaii.—Matter of Craig, 20 Hawaii 
483 

Internal revenue taxes 

The words "internal revenue tax¬ 
es,’’ as used in act giving legislature 
of Puerto Rico power to impose spe¬ 
cifically enumerated taxes as proper¬ 
ty taxes, income taxes, internal reve¬ 
nue taxes, license fees, etc., were 
used to describe ail taxes in general 
derived from Internal sources as con¬ 
trasted with taxes derived from ex¬ 
ternal sources.—Buscaglia v Balles- 
ter, C.C A Puerto Rico, 162 F.2d 805 

Retroactive tax 

Territorial legislature of Alaska 
has power to levy a tax and make its 
operation retroactive.—Alaska S S. 
Co. v Mullaney, C A.Alaska, 180 F. 
2d 805. 

Removal of restriction 

Fact that in 1936, when congress 
granted taxing power to the Virgin 
Islands, certain restrictions, which 
were subsequently removed, had been 
placed by the United States supreme 
court on taxing powers of sovereign 
states did not preclude municipal!" 
ties of Virgin Islands from taxing 
contractor performing work under 
contract for United States, since It 
does not take a new grant by con¬ 
gress to allow a territory to exercise 
broadly given tax power whenever 
the United States supreme court re¬ 
moves & judicially created restriction 
applicable to states and territories — 
H. I. Hettinger & Co. v. Municipal¬ 
ity of St. Thomas and St. John, C.A. 
Virgin Islands, 187 F.2d 774. 
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visions of an organic act granting power to enact 
"all rightful subjects of legislation/’ no implication 
arises from the absence of a specific grant of the 
legislative power to tax. 28 The only restrictions on 
the power of' territories to levy taxes are those 
contained in the United States Constitution and con¬ 
gressional enactments, 29 and the implied restriction 
whereby property and instrumentalities of the Unit¬ 
ed States are exempt from taxation by a state or 
territory, discussed infra §§ 198, 199, 207-212, 

§ 5. Taxation without Representation 

Taxation without representation, or without the con¬ 
sent In some form of those who are to be taxed, It con¬ 
trary to the fundamental principles of good government; 
but the principle of representation applies to political 
communities, as such, and not to Individuals, and is 
satisfied by their adequate representation in the legis¬ 
lative body which votes the tax. 

Taxation without representation, or without the 
consent in some form of those who are to be taxed, 
is vicious in principle and contrary to the funda¬ 
mental principles of good government; 30 but the 
principle of representation applies to political com¬ 
munities, as such, and not to individuals, and is 
satisfied by their adequate representation in the 
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legislative body whidh votes the tax. 81 Hence, this 
principle does not prevent any state from tax¬ 
ing the property of persons who have not the right 
to vote, such as infants, married women, and non¬ 
residents. 32 Likewise, a prohibition of taxation 
without the consent of the people or their repre¬ 
sentatives does not restrict the power of the leg¬ 
islature to repeal acts imposing taxes, or to in¬ 
hibit the collection of taxes whidh have been as¬ 
sessed. 88 

§ 6, Constitutional Provisions and Restric¬ 
tions in General 

An exercise of the taxing power !• eubject to the 
llmitationa and restrictions imposed by the federal Con¬ 
stitution and the state constitutions, and tax statutes in 
conflict therewith must yield; but constitutional limita¬ 
tions on the exercise of the taxing power will not be 
Inferred or Implied but must be distinctly and positively 
expressed. 

Generally, the taxing power may be regulated or 
limited by provisions of the federal Constitution and 
state constitutions, and, where such provisions 
are applicable, any exercise of the taxing power is 
subject to the limitations and restrictions imposed. 34 


88. Hawaii.—Borthwlck v. Veatch, 
88 Hawaii 188. 

89. N.M.—Territory v. Pinney, 114 
P. 867, 16 N.M. 626. 

61 C.J. P 79 note 96. 

Wide discretion. 

Puerto Bican legislature has wide 
discretion in matter of local taxa¬ 
tion.—Barcelo & Cia. S. - C., v. Bus- 
caglia, C.C.A.Puerto Rico, 169 F.2d 82. 

30. Pa.—Keasy v. Bricker, 60 Pa. 9. 
61 C.J. p 79 note 98. 

Statutes held not invalid as taxing 1 
without representation 

(1) In general. 

8.C.—Gaud v. Walker, 68 S.E.2d 816, 
214 S.C. 461. 

Tex.—Dawn Common School Dist No. 
2 v. County School Board of School 
Trustees of Deaf Smith County, 
Civ.App., 206 S.W.2d 826, error re¬ 
fused. 

(2) The Game and Fish Act Is not 
unconstitutional as amounting to 
taxation and regulation without rep¬ 
resentation because commercial fish¬ 
ing Industry is not represented on 
commission which is given adminis¬ 
tration of laws, Including taxing reg¬ 
ulations.—Creaser v. Durant, 29 S.E 
2d 776, 197 Ga. 681. 

31. U.S.—St Paul Trust 4b Savings 
Bank v. American Clearing Co., D. 
CFla., 291 F. 212, affirmed, C.C.A., 
10 F.2d 1017. 

61 C.J. p 79 note 99. 

38. XJ.S.—Thomas v. Gay, Qkl., 18 S. 

Ct 840, 169 U.S. 264, 42 L.Ed. 740. 
61 <XJ. P 79 note 1. 


33. Me.—Augusta v. North, 67 Me. 
892, <2 Am R. 55. 

34. U.S.—Morton Salt Co. v. City of 
South Hutchinson, C.C A Kan , 169 
F.2d 897. 

Ala.—City of Birmingham v. Hood- 
McPherson Realty Co, 172 So. 114, 
223 Ala. 852, 108 A.LR. 1140 

Ark.—Morley v. Remmel, 221 S.W.2d 
51, 215 Ark. 434. 

Fla—State ex rel. Seaboard Air Line 
R. Co v. Gay, 35 So.2d 403. 160 
Fla. 445—Fleischer Studios v. Pax- 
son, 2 So.2d 293, 147 Fla. 100. 

Ill—Village of Lombard v. Illinois 
Bell Tel. Co., 90 N E.2d 105, 405 
Ill, 209—Frenoh v. Toman, 81 NE. 
2d 801, 375 Ill. 389. 

Md.—Oursler v. Tawes, 13 A 2d 768, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A 2d 771, .178 Md. 471. 

N.J.—Jersey City v. State Board of 
Tax Appeals, 43 A.2d 799, 133 NJ. 
Law 202, followed in 43 A.2d 805, 
three cases, modified on other 
grounds 47 A.2d 864, 134 N.J.Law 
289. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d 83, 219 SjC. 485. 

W.Va.—Lingamfelter v. Brown, 62 8. 
E.2d 687, 132 W.Va. 566—Cole v. 
Pond Fork Oil St Gas Co., 35 S.E.2d 
25, 127 W.Va. 762, 160 A.L.R. 970, 
certiorari denied 66 S.Ct 147, 226 
U.S. 765* 90 L.Ed. 461. 

Wyo.—Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 59 Wyo. 437. 

61 C.J. p 79 note 4* 
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Administering and supervising pow¬ 
er 

The constitutional provisions, spe¬ 
cifically vesting power of administer¬ 
ing and supervising state tax laws in 
state tax commission, must be con¬ 
sidered as limitation on power of 
legislature to place such administer¬ 
ing and supervising power in any 
other officer or commission, such as 
industrial commission.—National 
Tunnel & Mines Co. v. Industrial 
Commission, 102 P.2d 608, 99 Utah 
39. 

Xf the constitution authorises a tax 
of any kind and the legislature at¬ 
tempts to carry out any such consti¬ 
tutional mandate, the constitutional 
provision operates as a restriction on 
the legislative power to impose any 
other tax and in any other manner 
than is therein provided.—Sharp v. 
Police Jury of Parish of East Baton 
Rouge, 1198 So. S94, 194 La. 220. 
Vomit from other eourcee 

The constitutional provision, that 
the legislature shall provide by law 
I for an annual tax sufficient with oth¬ 
er resources to pay estimated ex¬ 
penses of state government, etc., does 
not prohibit state from acquiring 
money from sources other than tax¬ 
ation.—Black v. Liquor Control Com¬ 
mission, 35 N.W.2d 269, 223 Mich. 
290. 

Application to property taxes 

Constitutional restrictions on pow¬ 
er of legislature to tax extend only 
to property taxes, except as limited 
by income tax amendment—Beeland 
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Tax statutes are not immune from the operation of 
constitutional inhibitions, 86 and, where a tax stat¬ 
ute conflicts with a constitutional provision, the 
constitution must prevail. 86 A tax law which is 
beyond the power of the legislature cannot de¬ 
rive validity from the existence of an emergency 
or from the statutory limitation on the period of 
operation of the law. 87 

Particular restrictions which may be applicable 
include those imposed by constitutional provisions 
requiring equality and uniformity in taxation, dis¬ 
cussed infra § 22, or taxation according to value, 
infra §§ 52-55, or imposing restrictions as to its 
purpose, infra § 14, or as to its rate or amount, in¬ 
fra § 56, or denying to the legislature authority ir¬ 
revocably to give, grant, limit, or restrain the 


§ 6 

sovereign right of taxation, infra §§ 8, 9. So too, 
the general principle of the separation of the three 
departments of government forbids such an exercise 
of the power of taxation as would infringe on the 
constitutional rights of the courts or of the execu¬ 
tive. 88 

Where so provided by the constitution, the leg¬ 
islature may be confined to certain forms of tax¬ 
ation, 89 but it has been held that the legislature 
is not confined to the adoption of the kinds of tax¬ 
es mentioned in the constitution and may adopt 
other forms of taxation which are not specifically 
prohibited. 40 The specification in the constitution 
of certain objects and subjects of taxation does 
not prevent the legislature from requiring other 
subjects or objects to be taxed, unless there is an 


Wholesale Co. v. Kaufman, 174 So. 

616, 234 Ala. 249 

Compared with police power 

In exercise of the police power leg¬ 
islature enjoys a substantially great¬ 
er freedom of action from constitu¬ 
tional limitations than in exercise of 
taxing power—State v Industrial 
Tool & Die Works, 21 N.W.2d 31, 220 
Minn 591. 

Bight to raise revenue is regulat¬ 
ed by law, and can be exercised only 
In manner and for purposes specified 
In constitution and statutes—French 
v. Toman, 81 NE.2d 801, 375 Ill 
889. 

Classes of property subject to taxa¬ 
tion 

State taxation is authorized, lim¬ 
ited, and regulated by state consti¬ 
tution and statutes enacted thereun¬ 
der, subject only to applicable and 
controlling federal law, and state 
constitution may designate or author¬ 
ise statutory designations of classes 
of property subject to taxation when 
organic property rights, secured by 
federal Constitution, are not thereby 
violated.—Gray v. Winthrop, 156 So. 
270, 115 Fla. 721, 94 A.L.R. 604. 
Constitutional provisions held not 
violated 

Ark—Page v. McCuin, 148 S.W.2d 
808. 201 Ark. 890 

Fla.—Gray v. Central Florida Lum¬ 
ber Co, 141 So 604, il04 Fla 446, 
certiorari denied Central Florida 
Lumber Co* v. Gray, 58 S.Ct* 84, 
287 US. 634, 77 L.Ed. 549. 

Mo.—In re Armistead, 246 SW.2d 
145, 362 Mo. 960. 

N.H—In re Opinion of the Justices, 
81 A2d 845. 

N.J.—Application of Hudson County, 
87 A 2d 650, 181 N.J.Law 664. 
Ohio.—State of Ohio v. Graham, 80 
Ohio N.P..N.S., 887. 

85. N.Y -—People ex rel. Nash v 
Loughman, 222 N.Y.S. 96, 220 App. 
Dlv. 549, reversed on other grounds 
167 N.E. 894, 246 N.Y. 649. 
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86. Pa —Commonwealth ex rel. De¬ 
partment of Justice v A Overholt 
& Co., Com PL, 45 Dauph Co. 171. 
S.D—State ex rel. Botkin v. Welsh, 
251 NW 189, 61 SD. 593, followed 
in Flannery v. Welsh, 251 N.W. 216, 

61 SD. 656 

61 C J. p 80 note 11. 

Statutes held not in violation of con¬ 
stitutional provisions 

Cal —Watchtower Bible & Tract Soc. 
v. Los Angeles County, 182 P.2d 
178, 30 Cal 2d 426, certiorari denied 
68 SCt. 112, 332 U.S. 811, 92 L.Ed 
389 

Ga —Cole v Foster, 61 S.E 2d 814, 
207 Ga 416. 

Ill —People ex rel. Curren v. Wood, 

62 N E 2d 809, 391 Ill. 237, 161 A 
LR. 718. 

Ind.—Hayes v. Taxpayers Research 
Ass'n, 72 N.E 2d 658, 225 Ind 242- 
Lutz v. Arnold, 193 N E. 840, 208 
Ind. 480, rehearing overruled 196 
N.E 702, 208 Ind. 480. 

La.—New Orleans Securities Co. v. 
City of New Orleans, il39 So. 635, 
173 La 1097. 

Mo.—City of St Louis v. Franklin 
Bank, 173 S W 2d 837, 361 Mo. 688. 
N.J —State v. State Board of Tax 
Appeals, 52 A.2d 852, two cases, 
135 NJ Law 481, 482 
NY—People v. Chenango County, 39 
N.Y S 2d 785. 

Wash.—State ex rel. Mason County 
Logging Co. v. Wiley, 31 P.2d 539, 
177 Wash. 65. 

61 C J. p 80 note 11 [a]. 

Seasonable basis 

A tax statute having reasonable 
basis is not invalid.—Harvey v. Wis¬ 
consin Department of Taxation, 35 
N.W 2d 906, 254 Wis. 220. 

87. S D.—State ex rel. Botkin v. 
Welsh, 251 NW. 189, 61 S.D. 693, 
followed in Flannery v. Welsh, 251 
N.W. 2,16, 61 S.D. 656. 

38. N.J.—Chancellor v. Elizabeth, 47 

49 


A. 454. 65 NJ.Law 479, affirmed 62 
A. 1130. 66 N J Law 687, 688. 

61 C.J. p 80 note 12. 

Statute held not invalid 

Statute taxing moneys and credits 
was not unconstitutional as confer¬ 
ring judicial discretion on taxing offi¬ 
cer. even though failing to pre¬ 
scribe definite rule for determining 
when capital competes with banking 
institutions—Bank of Miles City v 
Custer County, 19 P.2d 885, 93 Mont 
291. 

39. Ill—Reif v. Barrett, 188 NE 
889, 355 Ill. 104. 

Property, occupation, and franchise 
taxes 

The section of constitution, provid¬ 
ing for general property tax accord¬ 
ing to valuation and authorizing gen¬ 
eral assembly to tax certain types of 
business, owning or using franchises 
or privileges, in such manner as it 
shall direct by general law, confines 
taxation to property, occupation, and 
franchise or privilege taxes, even 
though occupation and franchise or 
privilege taxes are excise taxes — 
Village of Lombard v. Illinois Bell 
Tel. Co., 90 NE.2d 105, 405 Ill. 209 

40. Idaho —I ndependent School 
Diet., Class A., No. 1, Cassia Coun¬ 
ty, v. Pfost, 4 P.2d 893, 51 Idaho 
240, 84 ALE. 820, followed In City 
of Burley v. Pfost, 4 P.2d 898, 51 
Idaho 255. 

Provisions as mandatory 

Methods of taxation by property 
or license taxes designated in con¬ 
stitution were held not exclusive so 
that legislature had power to adopt 
other methods of taxation which 
were not prohibited by some other 
section of constitution, notwithstand¬ 
ing provision of constitution that 
provisions thereof are mandatory and 
prohibitory unless by express words 
declared to be otherwise —State v 
Driscoll, 54 P.2d 671, 101 Mont 348 
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express constitutional prohibition.* 1 So a consti- 
tiitional provision for an ad valorem property tax 
does not preclude legislative resort to other sdurces 
for revenue for state purposes. 41 Where the scheme 
for the administration of the revenue laws is pre¬ 
scribed by the constitution, the legislature cannot 
substitute another and different scheme therefor. 43 
There can be no imposition of taxes not consistent 
with the general principles underlying the system 
of taxation adopted. 44 

Where the constitutionality of a tax law is in 
issue, the nature of the tax, the measure of the 
tax, and its incidence must be considered in de¬ 
termining its validity, 46 and each case relating to 
the constitutional validity of a tax imposition must 
turn on its peculiar facts, rather than on what was 
said in a prior case. 46 The decision must de¬ 
pend, not on any mere question of form, construc¬ 
tion, or definition, but on the practical operation and 


effect of the tax imposed! 4 * In other wdrds, the 
Constitution does not defriand of the states strict 
observance of rigid categories or precision of tech¬ 
nical phrasing in their exercise of the poster of 
taxation, but for constitutional purposes the deci¬ 
sive issue turns on the operating incidence of a 
challenged tax ; 4 * and a state is free to pursue its 1 
own fiscal policies, unembarrassed by the Consti¬ 
tution, if by the practical operation of the tax the 
state has exerted its power with respect to oppor¬ 
tunities which it has given, to protection which it 
has afforded, or to benefits which it has conferred 
by the fact of being an orderly civilized society. 49 
A tax purporting to be laid on a subject within the 
taxing power of the state is not to be condemned 
by the application of any artificial rule, but only 
where the conclusion is required that its necessary 
operation and effect are to make it a prohibited 
exaction. 60 In the absence of a provision in the 


41 . Tex.—State v. Wynne, 133 S.W 
2d 961. 134 Tex. 455. appeal dis¬ 
missed Wynne v. State of Texas, 
60 S Ct. 980. 310 U.S. 610, 84 L Ed. 
1888, rehearing denied 60 S.Ct. 1094, 
310 U.S. 659, 84 L.Ed. 1422. 

42 . S.D.—State ex rel. Botkin v. 
Welsh, 251 N.W. 189, 61 S.D. 693, 
followed in Flannery v. Welsh, 251 
NW. 216, 61 SD 656. 

43 . Idaho—Blomquist v. Board of 
Com’rs of Bannock County, 137 P. 
<174, 25 Idaho 284. 

44 . Wis —Katz v Wisconsin Tax 
Commission, 246 NW. 439, 210 Wis 
625. 

43 . N.T —In re Vanderbilt’s Estate, 
22 N.E 20 379, 281 N.T. 297, affirm¬ 
ed Whitney v. State Tax Commis¬ 
sion of New York, 60 S Ct. 635, 
309 tf.S 580, 84 L Ed. 909. 

46L Fla.—State ex rel. Cole v, Kel¬ 
ler, 176 So. jL7€, 129 Fla 276. 

47 . U.S.—State of Wisconsin v. J. 
C. Penney Co, Wis., 61 S.Ct 246, 
811 U.S. 485. 85 Li Ed. 267, 130 AL 

R. 1229, followed in State of Wis¬ 
consin v. F. W. WOolworth Co., 61 i 

S. Ct. 395, 811 U S. 622, 85 L Ed. 395, 
rshoaiing denied 61 SCt. 444, 812 

U. S. 7<U, 86 L Ed. 1143 and State 
of Wisconsin v. Minnesota Min. & 
Mfg. Co, 61 S.Ct 253, 311 U.S. 462, 
85 LEd. 274, rehearing denied 61 
S.Ct. 444, 312 U.S. 712, 85 L Ed 
1143, rehearing denied State of Wis. 

V. J. C. Penney Co, 61 SCt 444, 
3 It U.S. 712, 85 L.Ed. 1148—Stand¬ 
ard Oil Co. of New Jersey v. Fox, 
t> r C.W.Va, 6 F.Supp 494, reversed 
ott other grounds Fox v. Standard 
Oil Co. of New Jersey, 65 S.Ct. 333, 
204 XJ.S. 87, 79 L.Ed. 78, rehear- 
ing denied 65 SCt. 511, 294 U.S. 
782, 7,1 L.Ed. d.261, 

S.C.— &ky V. Leonard, 46 S.E.2d 653, 
212 $.& 81. 


Tenn.—Madison Suburban Utility 

Dist of Davidson County v. Car- 
son. 232 S W 2d 277, 191 Tenn. 800. 
61 C J p 80 note 14. 

Name attributed to tax 

The pivotal question as to va¬ 
lidity of tax is one as to power of 
legislature to provide for imposition 
thereof under conditions prescribed 
In statute rather than particular 
name attributed to tax by legislature. 
—Northwestern Imp. Co. v Morton 
County, ND., 47 N.W.2d 543. 

Name given to instrumentality’ 

With respect to constitutional va¬ 
lidity of statute exercising or author¬ 
izing the exercise of power of taxa¬ 
tion to protect public health, safety, 
morals and welfare, name given to 
instrumentality authorized to carry 
out project for protection of public 
is of no significance—Edwards v. 
Housing Authority of City of Muncie, 
19 NE 2d 741. 215 Ind. 330. 

Practical results 

Where validity of tax depends on 
its nature, tax must be judged by 
its practical results, and no micro¬ 
scopic examination as to the purely 
economic or theoretical nature of the 
tax should be indulged in for the 
purpbse of placing the tax in a cate¬ 
gory that would invalidate it.—Lutz 
v. Arnold, 193 N.E. 840, 20$ Ind. 480, 
rehearing overruled 196 N.E. 702, 208 
Ind. 480. 

Things done 

Power to tax depends on what was 
done, not on what might have been 
done.—St. Louis Southwestern Ry. 
Co. v. Stratton, 187 N.E. 498, 863 Ill. 
273, certiorari denied 64 S Ct 458, 
291 U.S. 673» 78 L.Ed. 1062. 

48 . U.S.—State of Wisconsin v. J. 
C. Penney Co., Wis., 61 S.Ct. 246, 
311 U.S. 436» 85 LEd. 267, 130 A.L. 
R. 1229, followed In State of Wis- 

so 


consin v. F. W. Woolworth Co., 61 
SCt. 395, 311 U.S 622, 85 L Ed 
395, rehearing denied 61 S.Ct 444, 
312 U.S. 711, 85 L.Ed. 1143, and 
State of Wisconsin v. Minnesota 
Min & Mfg Co., 61 SCt. 263, 311 
U S 452, 85 L.Ed. 274, rehearing de¬ 
nied 61 S.Ct 444, 312 US. 7.12, 85 
L.Ed 1143, rehearing denied State 
of Wisconsin v. J. C. Penney Co, 
61 S.Ct 444, 312 U.S. 712, 85 LEd. 
1143. 

49. US—Stats of Wisconsin v. J. 
C. Penney Co, Wis, 61 SCt 246, 

311 U.S. 436, 86 LEd. 267, 130 A. 
L.R. 1229, followed in State of Wis¬ 
consin v. F. W. Woolworth Co., 61 
S.Ct. 895, 3dl U.S. 622, 85 LEd 
895, rehearing denied 61 S.Ct. 444, 

312 U.S* 711, 85 LEd. 1143, and 
State of Wisconsin v. Minnesota 
Min & Mfg. Co, 61 S.Ct 253, 311 
U.S. 462, 85 L.Ed 274, rehearing 
denied 61 S.Ct. 444, 312 U.S. 712, 
85 L.Ed. 1143, rehearing denied 
State of Wisconsin v J. C. Penney 

*Co, 61 S.Ct 444, 3.12 U.S. 712, 
85 L Ed 1143—Leo Feist, Inc. v 
Young, JXC.Wis., 46 F Supp. 622, 
reversed on other grounds, C.C.A., 
138 F 2d 972. 

Fla.—State ex rel. U. S. Sugar Corp. 

v. Oay, 46 So.2d 165. 

Contemporary conditions 
A safe guide to determine the va¬ 
lidity of a taxing statute Is an in¬ 
quiry into contemporary conditions, 
political, industrial, and social, of the' 
community at whose suggestion the 
statute was promulgated.—-Gray v. 
Central Florida Lumber Co, 140 So 
$20, 104 Fla. 446, rehearing denied 
141 So. 604, 104 Fla 446, certiorari 
denied Central Florida Lumber Co, 
v. Gray, 53 £.Ct. 84, 287 U.S. 634, 77 
L.Ed. 649. 

6a U.S.—Kansas City, Ft S. & M. 
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constitution to the contrary; 61 a tax is not necessar¬ 
ily unconstitutional because retroactive, 62 but in 
each case the nature of the tax and the circum¬ 
stances under which it is laid must be considered. 63 
Also, tax statutes are not necessarily unconstitu¬ 
tional because they work hardship and even injus¬ 
tice in individual cases. 64 

Since the power of taxation is essential to gov¬ 
ernment, and is usually confided in the largest meas¬ 
ure to the legislative discretion, constitutional lim¬ 
itations on its exercise will not be inferred or im¬ 
plied, but must be distinctly and positively ex¬ 
pressed, 65 and, where such limitations are in con¬ 
flict with an amendment to the Constitution, they are 
to be disregarded 66 However, the rule that con¬ 
stitutional limitations on the taxing power will not 
be implied is inapplicable where the limitation nec¬ 
essarily follows from one exception to a general 
grant or denial of the power. 67 It has been held 
that constitutional restrictions on the power of the 
legislature in the field of taxation must be strictly 
construed against the limitation, 58 but it has also 


been held that constitutional provisions limiting the 
taxing power should be given a fair and reasonable 
interpretation to ascertain the true intent as to their 
scope, and should then be strictly applied. 69 Such 
constitutional provisions as are designed for the 
protection of taxpayers, or such as impose penalties 
or forfeitures on them, will be strictly construed. 60 
Constitutional provisions relative to the taxing pow¬ 
er 'have been held to regulate only, and not to re¬ 
strain, the exercise of the power of taxation. 61 
The fact that a privilege is granted or recognized 
by the Constitution does not relieve the recipients 
of such privilege from the exercise of the power of 
taxation as specifically outlined in other provisions 
of the Constitution. 62 

§ 7. Legislative Function and Its Delegation 

The taxing power of the state la exclusively a legis¬ 
lative function, and taxes can be imposed only in pursu¬ 
ance of legislative authority; and, subject to constitu¬ 
tional limitations, the legislature has plenary power with 
respect to the matter of taxation. 

The taxing power of the state is exclusively a 


R. Oo. v. Botkin, Kan.. 36 S.Ct. 261, 
240 US 227, 60 L Ed 617. 

N D.—State ex rel Haggart v. Nich¬ 
ols, 265 N.W 869, 66 N D. 355. 

51. Hamings prior to assessment 
Under Intangible Personal Proper¬ 
ty Tax Act, which became effective 
July 1, 1946, and which provided as¬ 
sessment should be based on earnings 
the year prior to assessment, assess¬ 
ments made in H947 on income re¬ 
ceived In 1946 from deposits of life 
policies proceeds were in violation 
of constitutional prohibition against 
retrospective operation of laws.—In 
rs Armistead, 245 S W 2d 146, 362 
Mo 960. 

62. D.C.—Neild v. District of Colum¬ 

bia. 110 F 2d 246, 71 App D.C 306 
Utah—Garrett Freight Lines v State 
Tax Commission, 135 P 2d 523, 103 
Utah 390, 146 A.L.R. 1003. 

Alteration, of form of tax does not 
infringe constitutional guaranties 
where another tax of similar nature 
was in force when transaction In 
question occurred.—In re Powell's 
Estate, 265 N Y.S 181, 148 Misc. 53. 

53. D.C.—Neild v. District of Colum¬ 
bia. 110 F.2d 246, 71 AppDC. 306. 

54. Wis.—State v Wisconsin Tax 
Commission, 201 N.W. 764, 186 Wis. 

526. 

56. Neb—State v. Cheyenne County, 
256 N.W. 67. 1*7 Neb 619. 

N.D.— Corpus Juris quoted lu Aubol 
v. Engeseth, 262 N.W. 338. 341, 66 
N.D. 63, 100 A.L.R. 853. 

61 C.J. p 80 note 16. 

ZmpUoatioa, 

The power of a state to tax will 
not be lightly stricken by implica¬ 


tion —Great Lakes Dredge & Dock 
Co v Charlet, C C A La., 134 F 2d 
213, affirmed Great Lakes Dredge & 
Dock Co. v Huffman, 63 S Ct 1070, 
319 U.S 293, 87 L Ed 1407. 

Particular provisions held not to lim¬ 
it taxing power 

(1) In general —State v. Gray, 52 
SB 2d 759. 132 WVa. 472, appeal dis¬ 
missed 70 SCt. 104, 338 US 855, 94 
L Ed 523 

(2) Constitutional provision that 
salaries of judges shall not be di¬ 
minished during term of office—Tay¬ 
lor v Gehner, 45 S W 2d 59, 329 Mo 
511, 82 A LR 986. 

(3) Provision of bill of rights with 
respect to taking of property—State 
v Steinwedel, 180 NE 865, 203 Ind 
457. 

(4) Provisions that nothing in con¬ 
stitution shall be construed to pre¬ 
vent general assembly from provid¬ 
ing for taxation based on income, li¬ 
censes, or franchises —Reynolds Met¬ 
al Co v. Martin, 107 SW2d 251, 269 
Ky 378, dismissed 58 SCt. 146, 302 
U S 646, 82 LEd 502. 

limitations on municipalities 

(1) The state is not a “municipal¬ 
ity* within constitutional provision 
prohibiting taxation by & municipal¬ 
ity without voters' approval except 
for necessary expense, and may exer¬ 
cise powers not otherwise prohibit¬ 
ed without embarrassment by consti¬ 
tutional limitations operating on mu¬ 
nicipalities —Bridges v. City of Char¬ 
lotte, 20 IE 2d 825, 221 N.C. 472. 

(2) Submission of municipal tax 
to popular vote see Municipal Corpo¬ 
rations | 1988. 


56. NH—Conner v. State, 130 A. 
357, 82 NH, 126 

57. Tenn—Evans v. McCabe, 52 S. 
W 2d 159, 617, 164 Tenn 672. 

58. Cal —Delaney v Lowery. 164 P. 
2d &7 4, 25 Cal 2d 561, followed in 
Hoyt v Woody. 154 P 2d 680, 25 
Cal 2d 947. 

59. Neb—State v Cheyenne County, 
256 N.W 67, 127 Neb 619 

Identical provisions 

Where tax provisions of different 
constitutions are identical, only one 
construction is permissible—Bach- 
rach v. Nelson, 182 N.E 909, 349 Ill 
679. 

Subjects and methods 

In the constitutional provision au¬ 
thorizing the general assembly to 
determine the subjects and methods 
of taxation or exemptions therefrom, 
“subjects" includes all kinds and 
classes of property on which a tax 
may be imposed, and “methods" 
means the manner of the assessment 
or imposition of the tax —Bennett v. 
Evatt, 62 N E 2d 345, 145 Ohio fit. 
587. 

60. US—King v. Hatfield, C.C.W. 
Va., 130 F. 564—Denlke v. Rourke, 
CC.I11., 7 F Cos.No.3,787, 8 Biss 
39. 

61. Tenn —Nashville, C. & St L Ry 
v. Carroll County, 33 S.W 2d 69, 161 
Tenn. 581, appeal dismissed 51 fi CL 
349, 283 US. 785, 75 LEd. 1414 

62. Mick,—Bay City v. State Board 
of Tax Administration, 290 N.W. 
395, 292 Mich. 241—City of Big 
Rapids v. Supervisors, 58 N.W. 858, 
99 Mich. 851. 
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legislative function, and taxes can be imposed only | in pursuance of legislative authority,®* although 


68. U.S.—L&rabee Flour Mills Co. ▼. 
Nee, D.C.Mo, 12 F.Supp. 895, re¬ 
manded, C.C A., 81 F 2d 623. 

Ala.—Paramount-Richards Theatres 
y. State, 39 So.2d 380, 252 Ala. 54 
—Johnson v. Robinson, 192 So. 412, 
238 Ala. 568—American Bakeries 
Co. Y. City of Huntsville, 168 So. 
8g0, 232 Ala. 612, appeal dismissed 
American Bakeries Co. v. City of 
Huntsville, Alabama, 57 S Ct. 122, 
299 U.S. 514, 81 L.Ed. 380. 

Arlz—Home Owners’ Loan Corpora¬ 
tion v City of Phoenix, 77 P.2d 818, 
61 Ariz 455. 

Cal.—People v. Alliance Life Ins. Co., 
151 P 2d 868, 65 Cal App.2d 808. 

Colo—Corpus Juris quoted In City 
and County of Denver v. Lewin, 105 
P.2d 854, 858, 106 Colo. 331. 

Ill—People ex rel Bailey v Illinois 
Cent R. Co., 96 N B 2d 352, 407 Ill. 
426—Village of Lombard v. Illinois 
Bell Tel. Co, 90 N.E 2d 105, 405 
Ill 209—Sommers v. Patton, 78 N. 
E 2d 313, 399 Ill 540 

Ind—Lutz v Arnold, 193 NE 840, 
208 Ind. 480, rehearing overruled 
196 NE. 702, 208 Ind 480 

Iowa.—City of Dubuque v. Meuser, 31 
N W 2d 882, 239 Iowa 446—Corpus 
Juris quoted in Clark v City of Des 
Moines, 267 NW 97, 100, 222 Iowa 
317. 

Ky.—Atlantic Coast Line R. Co v 
Commonwealth, 193 S W 2d 749, 302 
Ky. 36—Fox v. Board for Louisville 
A Jefferson County Children’s 
Home, 50 S W 2d 67, 244 Ky 1 

La.—Corpus Juris quoted in Conserv¬ 
ative Homestead Ass’n v. Flynn, 
150 So 564, 566. 178 La 17 

Mich.—Waterways Nav. Co. v. State, 
35 N.W.2d 227, 323 Mich 153— 
Lucking v. People, 31 NW2d 707, 
320 Mich 495—Consolidated Paper 
Co v. Nims, 10 N W 2d 833, 306 
Mich 216—Acorn Iron Works v 
Auditor General, 294 NW 126, 295 
Mich 143, 139 A.LR. 368—Shivel 
v. Vidro, 294 N.W. 78, 295 Mich 10 
—Hudson Motor Car Co. v. City of 
Detroit, 275 N W. 770, 282 Mich. 
69, 113 ALR 1472. 

Minn.—Leighton v. City of Minneap¬ 
olis, 25 NW.2d 263, 222 Minn. 516 
—Corpus Juris cited in State v. 
Northern Pac Ry. Co, 14 N.W.2d 
282, 239, 217 Minn 113—State v. 
Aitkin County Farm Land Co, 284 
N.W. 63, 204 Minn 495—Cherokee 
State Bank of St. Paul v. Wallace, 
279 N.W 410, 202 Minn 582—Bemis 
Bro. Bag Co v Wallace, 266 N.W. 
690, 197 Minn. 216. 

Mo.—Giers Imp. Corp. v. Investment 
Service, 225 S.W.2d 355, 361 Mo. 
604. 

Neb.—American Province of The 
Servants of Mary Real Estate Corp. 
v. Douglas County, 23 NW2d 714, 
147 Neb. 486—Darnell v. City of 
Broken Bow, 299 N.W. 274, 139 Neb. 
244, 136 A.L.R. 1DL 


I N.H.—City of Keene v. Town of Rox- 
bury, 81 A 2d 439, 97 N.H. 82— 
Trustees of Phillips Exeter Acad- 

I emy v. Exeter, 83 A.2d 665, 92 N.H. 
473. 

N.M —First State Bank of Mountain- 
air v. State Tax Commission, 59 P. 
2d 667, 40 N.M. 319, followed in 
First Nat. Bank v. State Tax Com¬ 
mission, 59 P.2d 670, 40 N.M. 324 
and 59 P 2d 670, 40 N.M. 325- 
Fly nn, Welch A Tates v. State Tax 
Commission, 28 P.2d 889, 88 NM. 
131. 

N.Y.—People ex rel. Buffalo A Fort 
Erie Public Bridge Authority v. 
Davis, 296 N T.S. 787, 163 Misc 
192, motion denied 12 N.E 2d 564, 
276 NY. 534, affirmed 14 N E 2d 
74, 277 N Y 292—Corpus Juris cit¬ 
ed iu Franc v. Davidson, 278 N.Y 
£. 559, 560, 155 Misc. 382—In re 
Wyatt’s Estate, 66 NY.S2d 667. 

N.C—Henderson County v Smyth, 5 
S.E.2d 136, 216 NC. 421. 

ND—Corpus Juris cited in State v 
Kromarek, 52 N.W.2d 713, 716, cer¬ 
tiorari denied 72 S.Ct. 1064, 343 U 
S 968, 96 LEd 1364—Cota v. Mc¬ 
Dermott, 16 N.W 2d 54, 73 N D 459, 
155 A.L R. 1271—State ex rel Hag- 
gart v Nichols, 265 NW. 859, 66 
ND. 355. 

Okl—Johnston v. Conner, 236 P 2d 
987, 205 Okl. 233—In re Thomas’ 
Estate. 136 P 2d 929, 192 Okl. 409- 
State v Shamblin, 90 P 2d 1053, 185 
Okl. 126, followed in State v Kirch- 
ner, 90 P 2d 1055, 185 Okl. 129— 
Herndon v Anderson, 25 P.2d 326, 
165 Okl. 104. 

Or.—State ex rel. Public Welfare 
Commission v. Malheur County 
Court, 203 P 2d 305, 185 Or. 392— 
Multnomah County v. Luihn, 178 
P.2d 159, 180 Or. 528. 

Pa.—Commonwealth v. Perkins, 21 A. 
2d 45, 342 Pa. 529, affirmed Perkins 
v. Commonwealth of Pennsylvania, 
62 SCt. 484, 314 US. 586, 86 LEd 
473—Commonwealth v Dauphin 
County, 6 A 2d 870, 335 Pa. 177— 
Wilson v. School Dist. of Philadel¬ 
phia, 195 A. 90, 328 Pa 225, 113 A. 
LR. 1401—In re Rebmann, 38 Pa 
Dist. A Co. 429, 29 Del Co 407- 
Commonwealth v. Liggett Drug Co., 
Com PI, 56 Dauph.Co 123—Hare 
v. Olyphant School Dist, Com.Pl., 
53 LackJur. 173. 

S.C.—Ellerbe v. David, 8 fl.E.2d 518, 
193 S.C. 332. 

Tex—Isbell v Gulf Union Oil Co , 209 
S.W.2d 762, 146 Tex. 6. 

Utah.—Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 Utah 
426—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 523, 103 
Utah 390, 146 AL.R. 1003. 

Wash—Ryan v. State, 61 F.2d 1276, 
188 Wash. 115, affirmed Ryan v. 
State of Washington, 58 S.Ct 233, 

52 


>02 U.S. 186, <2 L.Bd. 1ST—New- 
man v. Schlarb, 50 P.2d 86, 184 
Wash. 147—Love v. King County, 
44 P.2d 175, 181 Wash. 462—State 
ex rel. Tacoma School Dist. No. 10 
v. Kelly, 30 P 2d 638, 176 Wash. 
689—State v. Redd, 6 P.2d 619, 166 
Wash. 132. 

W.Va—Lingamfelter v. Brown, 52 S. 

E 2d 687, 132 W.Va. 566. 

Wyo—Appeal of Chicago A N. W. 
Ry Co., 246 P.2d 789, rehearing 
denied 247 P.2d 660. 

61 C J. p 81 note 21 

Necessity and sufficiency of legisla¬ 
tive enactments as basis for tax 
see infra { 68. 

Source of power 

The source of all power to tax in 
the state, whether by state, city, 
town, or ceunty, is the legislature — 
City of Rochester v. Bonded Munici¬ 
pal Corporation, 10 N.Y.S.2d 524, 256 
App Div. 462. 

Inherent right or power 

(1) The right of the legislature to 
lay taxes on property is inherent. 
Ariz—Luhrs v City of Phoenix, 83 

P 2d 283, 62 Ariz 438. 

Ark—Sims v Ahrens, 271 S.W. 720, 
167 Ark. 657. 

(2) The inherent power of taxation 
vested in the legislature cannot be 
excluded by mere implication arising 
from fact that constitution granted 
specific powers but failed to mention 
or provide for such inherent power, 
and, if such power is to be excluded 
by Implication, express powers enu¬ 
merated should be accompanied by 
negative terms whereby such exclu¬ 
sion would arise by reasonable impli¬ 
cation —Daube v. Oklahoma Tax 
Commission, 162 P 2d 687, 194 Okl. 
487 

Consent of governed 

Taxation requires consent of those 
governed given through duly accred¬ 
ited representatives and can be exer¬ 
cised only pursuant to valid statute 
containing definite limitations.— 
Kathleen Citrus Land Co. v. City of 
Lakeland, 169 So. 356, 124 Fla. 659. 

Forms of law 

Taxing power can be exercised only 
in accordance with forms of law — 
Security Trust & Savings Bank v. 
Mitts, 261 NW. 625, 220 Iowa 271- 
Smith v. Sioux City Stock Yards Co, 
260 N.W. 531, 219 Iowa 1142. 

Two steps 

The exercise of the power to tax 
necessarily involves two steps, both 
of which are within the sole province 
of the legislature: first, a determina¬ 
tion of the nature of the tax to be 
imposed; and, seoond, the effective 
Imposition of the tax in such manner 
as to insure its collection and avail¬ 
ability to the state for the purposes 
for which it Is raised.—Morris v. 
Goss, 88 A.2d 566, 147 Me. 89. 
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the general charge, control, and conduct of taxation 
are an executive function. 64 In other words, the 
power to tax must be drawn from express statu¬ 
tory authority, 66 there being no such thing as tax¬ 
ation by implication, 66 and the legislative authority 
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must be positive and not negative in nature. 67 All 
doubts will be resolved against the taxing power. 66 

Subject to the fundamental or organic limitations 
on the power of the state, discussed supra § 6, the 
legislature has plenary power, 6 ' 6 and is vested with a 


04. NH—In re Opinion of the Jus¬ 
tices, 179 A. 357, 87 N.H. 492. 

05. U S. —Brown-Crammer Inv. Co. 
v. City of Burbank, DC Cal., 17 F. 
Supp 469, appeal dismissed, C.C.A., 
97 F 2d 993. 

Cal —Hill v City of Eureka, 94 P.2d 
1025, 36 Cal App 2d 154—Los An¬ 
geles Brewing Co. v. City of Los 
Angeles, 48 P 2d 65, 8 Cal App 379, 
followed in Bohemian Distributing 
Co. v. City of Los Angeles, 48 P.2d 
75, 8 Cal App 2d 762. 

Mass—Riesman v. Commissioner of 
Corporations and Taxation, 95 NE 
2d 656, 326 Mass. 574—Welch v. 
Commissioner of Corporations and 
Taxation, 34 NE2d 611, 309 Mass 
293—Commissioner of Corporations 
and Taxation v. Tousant, 34 NE 2d 
600, 309 Mass 84—J G McCrory 
Co. v Commissioner of Corpora¬ 
tions and Taxation, 182 N E 481, 
280 Mass. 273. 

Mich—Michigan Trust Co v City of 
Grand Rapids, 247 N W. 744, 262 
Mich 647. 89 A L R. 840 
Mo—State v Phillips Pipe Line Co, 
97 S W 2d 109, 339 Mo 459, affirmed 
Phillips Pipe Line Co. v. State of 
Missouri, 58 S Ct. 63, 302 US 642, 
82 LEd 499 

NH—Bull v. Gowing, 160 A 476. 85 
NH. 483. 

N.Y.—Fox v Kern, 12 N.Y S 2d 561 
Pa—Commonwealth v. City Nat 
Bank of Philadelphia Com PI, 52 
Dauph Co 87. 

Va—Woodward v City of Staunton, 
171 S E 690, 161 Va 671. 

Valid statute 

The power to tax can be exercised 
only pursuant to a valid statute — 
State ex rel Arthur Kudner, Inc, v 
Lee. 7 So 2d 110, 150 Fla 35—Kath¬ 
leen Citrus Land Co. v City of Lake¬ 
land, 169 So 356, 124 Fla 659 
Matter as statutory 

(1) The entire matter of taxation 
is statutory.—Shell Oil Co v Board 
of County Corners of Grant County, 
197 P 2d 925, 166 Kan. 642—Robison 
v. Robison, 196 P.2d 159, 165 Kan 
494—Magnolia Petroleum Co. v 
Moyle. 175 P.2d 133, 162 Kan. 133, 
opinion adhered to 182 P 2d 127, 163 
Kan. 868—Equitable Life Assur Soc 
of U. S ▼. Hobbs, 127 P 2d 477, 155 
Kan. 534—Sarver v. Sarver Oil Co, 
40 P.2d 394, 141 Kan 246. 

(2) The power to tax is purely 
statutory.—People ex rel. Brooklyn 
Union Gas Co. v. Miller, 14 N.Y S 2d 
444, 172 Misc. 169, affirmed 17 N Y S 
2d 1022, 258 App Div. 1066, appeal de¬ 
nied 18 N.Y.S 2d 746, % 59 App.Div. 
*710. 


(3) So statutes generally govern in 
tax controversies.—San Diego Trust 
& Savings Bank v. San Diego County, 
105 P 2d 94, 16 Cal.2d 142, 133 ALR 
416, certiorari denied U. S National 
Bank of San Diego v. San Diego 
County, 61 S Ct 449, 312 US 679, 85 
L.Ed. 1118. 

(4) Power of taxing officials exists 
only by virtue of statutes empower¬ 
ing them to act—State ex rel. Till¬ 
man v. District Court of Tenth Judi¬ 
cial Dist in and for Fergus County, 
53 P 2d 107, 101 Mont. 176, 103 A L. 
R 376. 

(5) Statutory authority must be 
found for acts of taxing bodies and 
collectors.—People ex rel. Brown v. 
Stelle, 196 NE. 816. 361 Ill. 45. 

63. Colo.— Corpus Juris Quoted in 
City and County of Denver v. Lew- 
in, 105 P 2d 854, 868, 106 Colo, 331 
Iowa— Corpus Juris quoted in Clark 
v. City of Des Moines, 267 N.W. 97, 
100, 222 Iowa 317. 

Mass—Riesman v Commissioner of 
Corporations and Taxation, 95 N E. 
2d 656, 326 Mass 574 
Mo—Corpus Juris olted in Howell 
v Division of Employment Securi¬ 
ty, 222 S.W 2d 953, 956, 240 Mo 
App 931 

N Y — Corpus juris cited in Franc v 
Davidson, 278 NYS 659, 660, 155 
Misc 382 

Pa—Commonwealth v. Liggett Drug 
Co . Com PI , 56 Dauph Co 123. 

61 CJ p 81 note 22. 

67. Mo —State ex rel Central Sure¬ 
ty Ins Corp v. State Tax Commis¬ 
sion, 153 S W 2d 43, 348 Mo 171 
Nonexemption from taxation does 

not carry with it the right of taxa¬ 
tion in the absence of a statute au¬ 
thorizing it—'State ex rel. Central 
Surety Ins Corp v State Tax Com¬ 
mission, supra 

68. US —Brown-Crummer Inv. Co 
v City of Burbank, D C Cal, 17 F. 
Supp 469, appeal dismissed, C C.A., 
97 F 2d 993. 

Strict construction 

Courts in inquiring into power of 
state to impose a tax apply rule of 
strict construction against existence 
of power—Graham v City of Fort 
Worth, Tex Civ.App, 75 S.W.2d 930, 
error refused. 

69. U S — Madden v. Commonwealth 
of Kentucky, Ky., 60 S.Ct. 406, 309 
U.S 83, 84 L.Ed 590, 125 A.L.R 
1383—Fox v. Standard Oil Co. of 
New Jersey, W.Va., 55 S.Ct 333, 294 
US. 87, 79 LEd. 780, rehearing de¬ 
nied 55 S.Ct. 511, 294 U.S. 732, 79 L. 
Ed. 1261—City of Louisville v. 

S3 


Babb, C C.A.Ind., 76 F.2d 152, car- 
tiorari denied Babb v. City of Lou¬ 
isville, 55 SCt. 650, 295 U.S. 738, 
79 LEd 1686—A. Magnano Co. v. 
Dunbar, DC Wash., 2 F.Supp. 417, 
affirmed A. Magnano Co. v Hamil¬ 
ton, 54 S.Ct. 599, 292 U.S. 40, 78 L. 
Ed 1109. 

Ala.—Court of County Revenues for 
Lawrence County v Richardson, 41 
So 2d 749, 252 Ala. 403—In re Opin¬ 
ions of the Justices, 175 So 690, 
234 Ala 358—Beeland Wholesale 
Co v Kaufman, 174 So 516, 234 
Ala 249—American Bakeries Co. v. 
City of Huntsville, 168 So 880, 232 
Ala 612, appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts¬ 
ville, Alabama, 57 SCt 122, 299 U. 
S 514, 81 LEd 380—State v. Weil, 
168 So. 679, 232 Ala 678—Phelps 
v Union Bank & Trust Co, 142 So. 
552, 225 Ala 238. affirmed Union 
Bank & Trust Co. v. Phelps, 63 6 
Ct 321, 288 US. 181, 77 L Ed 687, 
83 ALR 1438 

Ariz—Consolidated Motors v Skou- 
sen, 109 P 2d 41, 66 Ariz 481, 132 
ALR 1040, certiorari denied Skou- 
sen v. Consolidated Motors, 62 S. 
Ct 64, 314 US 631, 86 L Ed. 607— 
Luhrs v City of Phoenix, 83 P 2d 
283, 52 Ariz 438— Corpus juris cit¬ 
ed in Stults Eagle Drug Co. v. 
Luke, 62 P 2d 1126, 1130, 48 Ariz. 
467. 

Ark—Morley v. Remmel, 221 S W 2d 
61, 215 Ark. 434—Baldwin V. City 
of Blytheville, 208 S W 2d 458, 212 
Ark 976—Adkins v Harrington, 
261 SW 626, 164 Ark 280. 

Cal —Crescent City v Moran, 77 P.2d 
281, 25 Cal App 2d 133. 

Colo— Corpus Juris quoted la City 
and County of Denver v. Lewin, 
105 P 2d 854, 858, 106 Colo 331 

Del —Consolidated Fisheries Co. v. 
Marshall, 32 *A2d 426, 3 Terry 283, 
affirmed 36 A 2d 413, 3 Terry 532. 

Idaho—Ada County v. Wright, 92 P. 
2d 134, 60 Idaho 394. 

Ind —Board of Com’rs of Wells Coun¬ 
ty v. Falk, 47 N E 2d 320, 221 Ind. 
376, 145 A.L.R. 1190—Edwards v 
Housing Authority of City of Mun- 
cie. 19 N.E 2d 741, 216 Ind 330. 

Iowa.— Corpus Juris quoted la Clark 
v. City of Des Moines, 267 N.W. 
97, 100, 222 Iowa 317. 

Ky —Board of Education of Calloway 
County v. Talbott 86 S.W.2d 1059, 
261 Ky. 66. 

La.—State v. Cusimano, 174 So. 352, 
187 La. 269—Interstate Tax Bureau 
v. Conway. 156 So. 463, 180 La. 453 
—Corpus Juris quoted in Conserva¬ 
tive Homestead Ass'n v. Flynn, 150 
So. 664, 566, 178 La. 17. 
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wide discretion, 70 with respect to . taxation. -The purpose, an<J extent i^ respect of the imposition of 
legislature alone has the right and discretion to taxes, 71 the subjects op which the power may he 
determine all questions of time, method, nature, 


Me.—Opinion of the Justices. 42 A. 
2d 47, 141 Me. 442. 

Md.—-Anne Arundel County Com’rs 
y. English, 35 A.2d 135, 1&2 Md. 
514, 150 A.L R. 842. 

Mich.—C. P. Smith Co. v. Fitzgerald, 
259 N.W. 352, 270 Mich. €59, ap¬ 
peal dismissed C. F. Smith Co. v. 
Atwood. 56 S’Ct. 116, 296 U.S. 659, 
80 L.Ed. 470—Thompson v. Auditor 
General, 247 N.W. 360, 261 Mich. 
624—Harsha v. City of Detroit, 246 
N.W. 849, 261 Mich. 586, 90 A L.R. 
858. 

Minn—State v. Aitkin County Farm 
Land Co, 284 N.W. 63, 204 Minn. 
495—Cherokee State Bank of St 
Paul v. Wallace, 279 NW. 410, 202 
Minn. 582—Reed v. Bjornson, 253 
N.W. 102, 191 Minn. 254, followed 
In Thompson-Porker Holding Co 
v. Bjornson, 253 NW. 110, 191 
Minn. 271. 

Mo.—State v. Hallenberg-Wagner 
Motor Co., 108 S W.2d 398, 341 Mo 
771—State ex rel Missouri Port¬ 
land Cement Co. v. Smith, 90 S W 
2d 405, 338 Mo. 409. 

Neb —American Province of The 
Servants of Mary Real Estate Corp 
v. Douglas County, 23 N.W 2d 714, 
147 Neb. 486. 

NH—Trustees of Phillips Exeter 
Academy v Exeter, 27 A.2d 5G9, 90 
NH 472. 

N.Y.—Town of Amherst v Erie Coun¬ 
ty, 183 NE 851, 266 NY. 361- 
People ex rel. Buffalo & Fort Erie 
Public Bridge Authority v Davis, 
296 N.Y.S. 787, 163 Misc. 192, mo¬ 
tion denied 12 N E 2d 664, 276 N 
Y. 534, affirmed 14 N E 2d 74. 277 
N.Y. 292. 

ND—Cot& v. McDermott, 16 NW.2d 
54, 73 ND 469. 166 ALR. 1271— 
Aubol v. Engeseth, 262 N.W. 328, 
66 N.D. 63. 100 A.L R 853. 

Okl.—In re Thomas’ Estate, 136 P 2d 
929, 192 Okl. 409. 

Pa.—Commonwealth v. Perkins, 41 
PsuDist. & Co. 55, 50 Dauph Co. 18, 
affirmed 21 A.2d 45, 342 Pa 629, 
affirmed Perkins v. Commonwealth 
of Pennsylvania, 62 S Ct 484, 314 
U S. 586, 86 LEd. 473—Moeller v. 
Conner, Com.Pl, 82 Erie Co. 115. 

S.C —Clarke v. South Carolina Public 
Service Authority. 181 S.E. 481, 177 
S C. 427—Duke Power Co v. Bell, 
152 S E. 865, 166 S.C 299. 

Tex.—State v. Wynne, 133 S W.2d 
951, 134 Tex. 465, appeal dismissed 
Wynne v. State of Texas, 66 S.Ct. 
980. 310 US 610, 84 LEd. 1388, re¬ 
hearing denied 60 S.Ct 1094, 310' 
U.43, 659, 84 LEd. 1422. 

Utah.— -Garrett Freight Lines v State 
Tax Commission, 135 P 2d 5£3, 103 
Utah 89Q, 146 A.L.R. 1003—Nation¬ 
al T-uonel,& Mines Co. v* Industrial 
Commission, 102 P.2d 508, 99 Utah ' 


39—State ex rel. Public Service 
Commission v. Southern Pac. Co., 
79 P.2d 25, 95 Utah 84—Tintic 

Standard Mining Co v. Utah Coun¬ 
ty, 15 P.2d 633. 80 Utah 491. 

Wash —Gruen v. Tax Commission, 
211 P.2d 651, 85 Wash 1—State ex 
rel. Mason County Logging Co. v. 
Wiley, 31 P 2d 539, 177 Wash. 65- 
State v. Redd, 6 P.2d 619, 166 Wash. 
132. 

W.Va.—Lingamfelter v Brown, 52 S 
E 2d 687. 132 WVa. 566. 

61 C J. p 82 note 24. 

Full control 

The power of legislature in matters 
of taxation is as omnipotent as that 
of parliament of England, except that 
it is restrained by constitutional pro¬ 
visions, but, within constitutional 
limits, legislature has full control 
over subject of taxation —Hudson 
Motor Car Co v City of Detroit, 275 
NW. 770, 282 Mich. 69, 113 ALR 
1472. 

Publio policy is as declared by the 
makers of the laws, and a formerly 
existing principle of public policy 
cannot be Invoked to defend the life 
of a tax which has been repealed or 
where provision has been made for 
Its refund by legislative enactment — 
State ex rel Edwards v. Query, 37 S 
E 2d 241, 207 S C. 500. 

Consideration of effect of tax 

Legislative body, when enacting 
tax statute, has not only right, but 
duty, to consider effect of tax in eco¬ 
nomic way on people as whole, and 
beneficial or injurious effect which 
may result from manner in which 
levied —F Couthoui, Inc., v. U S, 
C tCl, 54 F 2d 158, certiorari denied 
52 SCt. 396, 285 US 548, 76 L Ed 
939 

Shift of burdens 

The legislature has power to shift 
tax burdens —Sanitation Dlst No 1 
of Jefferson County v City of Louis¬ 
ville, 213 'S W 2d 995, 308 Ky. 368. 

70. Colo —Bedford v Johnson, 78 
P 2d 373, 102 Colo 203. 

Mich—Hudson Motor Car Co v. City 
of Detroit, 275 NW. 770, 282 Mich. 
69, 113 ALR 1472. 

Okl—In re Thomas’ Estate, 136 P.2d 
929, 192 Okl. 409. 

Wash—Love v. King County, 44 P.2d 
175, 181 Wash 462. 

Practical problem 

The legislature Is clothed with a 
broad discretion in dealing with in¬ 
tensely practical problem of provid¬ 
ing adequate public revenues.— 

Schmitt v. Nord, 97 NW.2d 910, 71 
3 D. 875, appeal dismissed 68 S.Ct 
1018, 334 U.S 809, 92 L Ed. 1741. 
Revenue measure 

Legislative enactment levying tax 
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as purely revenue measure will be 
upheld unless it clearly falls within 
some constitutional prohibition.— 
Benjamin Franklin Thrift Stores y« 
Henneford, 60 P.2d 86. 187 Wash. 
472. 

71. U.S.-—Dixie Greyhound Lines v. 
McCarroll, DC.Ark., 22 F.Supp. 986 
—Larabee Flour Mills Co. v. Nee, 
D.C.Mo., 12 F.Supp. 395, remanded 
on other grounds, C.C.A., 81 F.2d 
623. 

Colo.— Corpus Juris quoted in City 
and County of Denver v. Lewin, 
105 P 2d 854. 858, 106 Colo. 331. 
Conn —Town of West Hartford v. 
Thomas D Faulkner Co., 10 A. 2d 
592, 126 Conn. 206. 

Del —Pottock v. Mellott, 22 A.2d 843, 
2 Terry 361, 

Fla.—Fleischer Studios v. Paxson, 2 
So.2d 293. 147 Fla. 100. 

Ill —Stone v. Board of Review of 
Pike County. 188 N.E. 430. 354 Ill. 
286. 

Ind—Davis v. Sexton, 200 N.E 233, 

210 Ind. 138 

Iowa— Corpus Juris quoted in Clark 
v. City of Des Moines, 267 N.W. 97, 
100, 222 Iowa 317. 

La — Corpus Juris quoted in Conserv¬ 
ative Homestead Ass’n v. Flynn, 
150 So 564, 566, 178 La. 17 
Me—Greaves v. Houlton Water Co, 
69 A 2d 217, 143 Me. 207—In re 
Opinion of the Justices, 42 A.2d 
47, 141 Me. 442—In re Maine Cent 
R Co, 183 A. 844, 134 Me. 217 
Minn—Petition of S R A., Inc, 7 
N W 2d 484, 213 Minn 487. 

Miss —Board of Sup'rs of Attala 
County v Illinois Cent. R. Co., 196 
So 241, 186 Miss. 294 
NJ—Jersey City v Kelly, 47 A 2d 
354, 134 NJ.Law 239. 

Ohio —Reed v County Board of Revi¬ 
sion of Fairfield County, 88 N E 2d 
701, 152 Ohio St. 207—State ex rel 
Williams v. Glander, 74 N.E.2d 82, 
148 Ohio St. 188. 

Wash—Gruen v. Tax Commission, 

211 P 2d 651, 35 Wash. 1—State v. 
Lawton, 172 P 2d 466, 25 Wash.2d 
750. 

61 C.J p 82 note 25. 

Necessity, utility, and expediency 
Within constitutional limits, the 
necessity, utility, and expediency of 
tax legislation are for the determina¬ 
tion of the legislature alone.—-Hay v. 
Leonard, 46 S.E.2d 653, 212 S.C. 81. 
Amount or rate 

(1) Legislative branch of state 
government has power to determine 
amount or rate of a tax.—Love v. 
King County, 44 P.2d 175, 181 Wash. 
462. 

(2) Right of state to tax is limit¬ 
ed in amount only 'by legislative dis¬ 
cretion as long as there is no disorlxn- 
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exercised, T * and/all thfc incidents pertaining to tax- i such discretion, within constitutional limitations, is 
atioa from beginning-to end. 7 3, Thei exercise of not subject to judicial contrbl. 74 Where the leg¬ 


islation.—Arkansas-LouisI ana Pipe 
Lins Co. v. Coverdale, D.C.Lo., 20 F. 
6upp. 676, reversed on other grounds 
Coverdale v. Arkansas-LouisiAna Pipe 
Line Co., 68 S.Ct. 786, 808 US. 604, 
82 L.Ed. 1048. 

(8) Taxes may he Increased during 
a specific period even though a previ¬ 
ous levy covering the whole or a por¬ 
tion of that period has been imposed 
and is a lien on the property regard¬ 
less of whether it has been paid.— 
Southern California Edison Co. v. 
Johnson, 181 P.2d 43, 65 Cal App 2d 
688—American States Water Service 
Co v. Johnson, 88 P.2d 770, 31 Cal. 
App.2d 606. 

Xona of taxatiom 

(1) The legislature should decide, 
within constitutional limitations, 
what form or forms of taxation are 
or may be necessary for the essential 
seeds of the state, except possibly as 
limited by provisions in the consti¬ 
tution for initiated legislation—Mor¬ 
ris V. Goss, 83 A 2d 556, 147 Me 89. 

(t) General assembly is not limit¬ 
ed to any particular form of taxation 
and is not prevented by either state 
constitution or federal Constitution 
from Imposition of any form of ex¬ 
cise tax.—Lutz v. Arnold, 193 N H 
840, 208 Ind. 480. rehearing overruled, 
196 NE 702, 208 Ind. 480 

(3) Legislature may substitute one 
form of taxation for another.—Board 
of Com’rs of Oklahoma County v 
State Board of Equalization, 8 P 2d 
782, 156 Okl 183—61 C.J. p 82 note 
^6 [a]. 

A specific tax may he Imposed by 

the legislature notwithstanding, 
when collected by the state tax com¬ 
mission, it is to be turned over to 
■counties and municipalities and there 
incorporated and disbursed the same 
as the ad valorem tax —Shivel v 
Vidro, 294 N.W. 78, 295 Mich. 10. 
Avoidance 

The legislature may enact meas¬ 
ures to prevent avoidance of taxes 
otherwise properly laid—Edison Cal 
-Stores v. McColgan, 176 P 2d 697, re¬ 
heard 183 P.2d 16. 30 Cal 2d 472 
Particular olass of property 

The legislature has the right to 
provide measures to reach all of a 
particular class of taxable property 
in imposing an income tax —McCree- 
ry v. McColgan, 110 P.2d 1051, 17 Cal. 
2d 656, 183 A.L.R. 800. 

Vg. U.S—Larabee Flour Mills Co. v. 
Nee, DC.Mo., 12 F.Supp. 396, re¬ 
manded on other grounds, C.C.A , 81 
F.2d 628—Atlantic Pipe Line Co. v. 
State Tax Board, DC Tex., 12 F. 
Supp. 865. 

^Q.-Z^jity of Los Angeles v. Tanna- 
hill, 233 P.2d 671, 105 Cal.App.2d 

541. 


Colo.—Corpus Juris quoted in City 
and £opnty of Denver v. Lewln, 
105 P.2d 854, 858, 106 Colo. 331. 
Ill—People ex rel. Euziere v. Rice, 
190 N.B. 651, 856 Ill. 878—Reif v. 
Barrett, 188 NE 889, 355 Ill. 104. 
fold.—Davis v. Sexton, 200 N.B. 288, 
210 Ind 138. 

Iowa.—Corpus Juris quoted in Clark 
v. City of Des Moines, 267 N W 97, 
100, 222 Iowa 317. 

Me.—Greaves v. Houlton Water Co., 
59 A 2d 217, 143 Me. 207—In re 
Maine Cent. R Co, 183 A. 844, 134 
Me. 217—In re Opinion of the Jus¬ 
tices, 178 A. 621, 133 Me 525. 

Mass —Lowell v. City of Boston, 79 
N E 2d 713, 322 Mass 709, appeal 
dismissed 69 S Ct 84. 335 US 849, 
93 L Ed 398—Prink v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 13 N E 2d 2, 299 Mass. 280, 
certiorari denied 59 S Ct 75, 305 
US 616, 83 L.Ed 393 
N.T.—People ex rel. Buffalo and Fort 
Erie Public Bridge Authority v 
Davis, 14 N E 2d 74, 277 N.Y 292 
Ohio.—Reed v County Board of Revi¬ 
sion of Fairfield County, 88 NE.2d 
701. 152 Ohio St. 207. 

Pa.—Commonwealth v Dauphin 
County, 6 A 2d 870, 335 Pa 177— 
Appeal of Rieck-McJunkin Dairy 
Co , 39 A 2d 259, 156 Pa.Super 9 
RI—Edwards v Cardarelli, 14 A 2d 
693, 65 R.I 236 

S D —State ex rel Bottum v Knudt- 
son, 276 NW 150, 65 S D 547. 

61 C J. p 82 note 26. 

Classes of rights or property 

Determination, within constitution¬ 
al limitations, of what classes of 
rights or property shall be taxed 
rests with legislature—C. F. Smith 
Co v Fitzgerald, 259 N W. 362, 270 
Mich. 659, appeal dismissed C. F 
Smith Co. v. Atwood, 56 S CL 115, 
296 US 659, 80 L Ed 470* 

Taxes other than on property 

Legislature is not prohibited from 
imposing taxes other than taxes on 
real and personal property, but may 
impose taxes In addition to, or In¬ 
stead of, taxes on property —In re 
Opinion of the Justices, 178 A. 621, 
133 Me. 525—In re Opinion of the 
Justices, 66 A 726, 102 Me. 527. 

Widest discretion 

Legislature has widest discretion 
In selecting classes of persons, prop¬ 
erty, or pursuits on which tax may he 
imposed. 

N.Y—W. H H. Chamberlin, Inc., v. 
Andrews, 286 N.Y.S 242, 159 Misc 
124, modified on other grounds 2 
N E 2d 22, 271 N.Y. 1. 106 A.L.R 
1519, affirmed 57 S Ct 122, 299 U 
6. 515, 81 L.Ed. 380, rehearing de¬ 
nied 57 SCt. 926, 301 U.S. 714, 81 
L.Ed. 1365. 


Wash.—State v. Lawton, 178 P.2d 
465, 25 Wash.2d 750. 

Glaeslfloatloa of property for taxation 
Okl.— Piifre Oil PIPS Line Co. v. Corn¬ 
ish, 20 P 2d 1041, 163 Okl. 79. 

61 C.J. p 82 note 26 [cl. 

73. Colo — Corpus Juris quoted la 
City and County of Denver v. Lew¬ 
ln, 105 P 2d 854, 858, 106 Colo. 331. 
Ill —People v Illinois Women's 
Athletic Club, 196 NJED. 881, 360 
Ill. 677. 

Iowa.— Corpus Juris quoted la Clark 
v. City of Des Moines. 267 NW. 97, 
100, 222 Iowa 317. 

La.— Corpus Juris quoted In Conserv¬ 
ative Homestead Ass’n v. Flynn, 
150 So 664, 566. 178 La. 17. 

N J —Binder Realty Corp v. City of 
Newark, 22 A 2d 359, 19 N J.Misc. 
624. 

N Y —Griffin v. City of Syracuse, 38 
NY.S.2d 476, 179 Misc. 250—City 
of Syracuse v. Murray, 38 N.Y.S.2d 
465, 179 Misc 244. 

61 C J p 83 note 27. 

Validation 

The legislature has power to enact 
& statute to validate prior tax pro¬ 
ceedings—Griffith Co v Belcher, 172 
P 2d 511, 76 Cal.App 2d 155. 

7A Ala.—Paramount-Richards Thea¬ 
tres v State. 39 So 2d 380, 252 Ala 
64—City of Birmingham v. Hood- 
McPherson Realty Co., 172 So 114, 
233 Ala 352, 108 ALR 1140— 
American Bakeries Co. v City of 
Huntsville, 168 So 880, 232 Ala 
612, appeal dismissed American 
Bakeries Co v City of Huntsville, 
Alabama 57 SCt. 122, 299 US 

614, 81LEd 380 

Colo— Corpus Juris quoted la City 
and County of Denver v. Lewln, 
105 P 2d 854, 858, 106 Colo. 331. 
Iowa— Corpus Juris quoted la Clark 
v City of Des Moines, 267 N.W. 97, 
100, 222 Iowa 317. 

Okl —Excise Board of Stephens 
County v. Chicago, R. L & P Ry. 
Co, 34 P 2d 268, 168 Okl 523 
Tex—Isbell v. Gulf Union Oil Co, 
209 S W 2d 762, 147 Tex. 6. 

61 C.J p 83 note 28. 

Xa absence of olsar violation 

Except as limited by provisions of 
state constitution or by delegated 
constitutional powers of federal gov¬ 
ernment or by fundamental concept 
of government, powers of legislature 
to levy and collect taxes for neces¬ 
sary expenses of government and to 
appropriate proceeds of such taxes 
for public purposes are supreme, and 
will be interfered with by courts only 
if there is clear violation of some 
constitutional provision or some 
fundamental concept of government. 
—State ex rel. City of Charleston v. 
Sims, 64 S E.2d 729, 132 WVa. 826. 
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islaturc has covered the whole subject of taxa¬ 
tion, there is no rootp for exercise of authority by 
local authorities, 76 and a town has no power to make 
a contract with respect to the subject 76 

§ 8* —- Delegation of Power 

a. In general 

b. Constitutional provisions and restric¬ 

tions 

a. In General 

Generally, the power of taxation, existing exclusively 
In the legislature, cannot be delegated to either of the 
other departments of the government, or to any Indi¬ 
vidual, private corporation, officer, board, or commis¬ 
sion; but, within constitutional limitations, the legis¬ 


lature may delegate the power of taxation fbr local pur¬ 
poses to political subdivisions of the state, and It may 
delegate to administrative officers duties with respect to 
taxation which are merely advisory or ministerial In 
their nature. 

As a general rule, subject to some exceptions, 
the power of taxation, existing exclusively in the 
legislature, cannot be delegated. 77 Accordingly, 
unless otherwise provided by the constitution, such 
power cannot be delegated to either of the other 
departments of the government, 78 or to any individ¬ 
ual, private corporation, officer, board, or com¬ 
mission. 78 The legislature may, however, within 
constitutional limitations, delegate the power of tax¬ 
ation for local purposes to political subdivisions of 
the state, 80 and may create such agencies as it 


75. Mass.—Inhabitants of Town of 
Southborough v. Boston Sc Wor¬ 
cester St. Ry. Co.. 145 N.R 422, 250 
Mass. 234. 

75. Mass.—Inhabitants of Town of 
Southborough v. Boston Sc Worces¬ 
ter St By. Co. supra. 

61 C.J p 83 note 30 

77. Ark—City of Harrison v. Sny¬ 
der, 231 S.W.2d 95, 217 Ark. 628. 

Mont—State ex rel. Tipton v. Erick¬ 
son. 19 P.2d 227, 93 Mont 466 
Pa.—Wilson v. School Diet. of Phila¬ 
delphia, 195 A. 90. 328 Pa. 225. 113 
A.L.R. 1401—Borough of Bangor 
V. Bangor Borough School Dlst, 
Com PI, 41 MuaL R. 118, 32 North. 
Co. 121. 

Delegation of power: 

To exempt from taxation see infra 
I 216. 

To levy taxes see infra 350-363. 
To municipal corporation see Mu¬ 
nicipal Corporations { 1982. 

To regulate procedure for collec¬ 
tion see infra 5 641. 

Snipositlom of tax and designation 
of those who must pay such tax are 
such essential legislative functions 
as may not be transferred to others. 
—Western Leather & Finding Co. v. 
State Tax Commission of Utah, 48 
P.2d 526, 87 Utah 227. 

78. Ill—Giebelhausen v. Daley, 95 
N E 2d 84, 407 111. 25. 

61 C.J. p 84 note 33. 

Inability of legislative department to 
delegate taxing power see Consti¬ 
tutional Law | 133. 

78- FJa.—Hillsborough Inv. Co. v. 
City of ;Tampa, 5 So 2d 256, 149 
Fla. 7. 

Minn.— Corpus Juris cited la State v. 
Northern Pac. Ry. Co, 14 N.W.2d 
232, 289, 217 Minn. 113. 

Mo,—State ex rel Field v. Smith, 49 
S.W.3d 74, 320 Mo. 1019. 

N.J.—City of Camden v. State Board 
of Tax Appeals, 9 A.2d 332, 123 N. 
J.L&w 442. 

N.Y.—Franc v. Davidson, 278 N.Y.S. 
559, 155 Miso. 352. 


Or.—State ex rel. Public Welfare 
Commission v. Malheur County 
Court, 203 P.2d 305, 185 Or. 892— 
Multnomah County v. Lulhn, 178 
P.2d 159, 180 Or. 528. 

Pa—Evans v. West Norriton Tp. Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa 150—Supervisors of M&nheim 
Tp, Lancaster County, ▼. Work¬ 
man, 38 A.2d 273, 350 Pa 168- 
Rich Hill Coal Co. v. Bashore, 7 A. 
2d 302, 334 Pa 449—Wilson v. 

School Dist. of Philadelphia Com. 
PI.. 85 Pittsb Leg J. 723. modified 
on other grounds 195 A. 90, 328 Pa 
225, 113 A.L.R. 1401 

Tenn—West Tenn. Flood Control & 
Soil Conservation Dist. v. Wyatt, 
247 S.W.2d 66, 193 Tenn. 666. 

61 C.J. p 84 note 34. 

ZToneleotive body 

Pa—Wilson v. School Dist. of Phila¬ 
delphia Com.PI., 85 Pittsb Leg J. 
723, modified on other grounds 195 
A. 90, 328 Pa 225, 113 A.L.R. 1401. 

Taxing powar bald not unlawfully 
delegated 

(1) In general. 

U.S—Hi groan Towing Co. v. Cocre- 
ham, D.C.La, 70 FSupp. 628, af¬ 
firmed, C.C A., 165 F.2d 789—West¬ 
ern Union Telegraph Co. v. Weaver, 
D.C.Neb., 5 F.Supp. 493. 

Cal —Los Angeles County v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 112 P.2d 10, 17 Cal.2d 707. 

Ga.—Head v. McKenney, 6 S E 2d 405, 
61 GaApp. 552. 

Iowa—Cook v. Hannah, 297 N.W. 262, 
230 Iowa 249, certiorari denied 62 
S.Ct. 861, 814 U.S. 691, 86 L.Ed. 
553. 

Minn.—Hassler v. Bngberg, 48 N.W. 
2d 343, 233 Minn. 487. 

Mont.—State ex rel. Tipton v. Erlok- 
son, 19 P.2d 227, 93 Mont. 466. 

N.J—Board of Education of Mont¬ 
clair v. Board of Education Em¬ 
ployees' Pension Fund of Essex 
County, 14 A.2d 783, 125 NJ.Law 
164, affirmed 17 A.2d 780, 126 NJ. 
Law 66. 

N.M.—Fowler v. Corlett, 244 P.2d 
1122, 56 N.M. 1122. 
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N.Y.—Raskin v. Corsi, 60 N.Y.€L2d 
400, 270 App Div. 451. 

Pa—-North Side Laundry Co. v. 
Board of Property Assessment, Ap¬ 
peals and Review, Allegheny Coun¬ 
ty. 79 A 2d 419, 366 Pa 636, appeal 
dismissed 72 S.Ct. 46. 342 U S. 803, 
96 LEd. 608. 

Tex.—Howerton T. City of Fort 
Worth, Civ.App., 231 S.W.2d 993, 
affirmed 236 SW.2d 615, 149 Tex. 
614. 

61 C.J. p 84 note 34 [b]. 

(2) The Municipal Authorities Act, 
delegating to the authorities created 
thereunder power to adopt plan, fix 
cost of construction, and impose 
charges or assessments or liens 
against property benefited, subject to 
approval by other elected officials — 
Evans v. West Norriton Tp. Munici¬ 
pal Authority, 87 A.2d 474, 870 Pa 
150. 

8a Ala—Phenix City v. Alabama 
Power Co.. 195 So. 894, 239 Ala 547. 
Alaska—Miller v. Anchorage Inde¬ 
pendent School Dist., 12 Alaska 
591. 

Ark.—Baldwin v. City of Blytheville, 
208 S.W.2d 458, 212 Ark. 975. 

Fla—Carlton v. Mathews, 137 So. 
815, 103 Fla 301. 

Ill.—Sommers v. Patton, 78 NB.2d 
313, 399 Ill. 540—People ex rel. 
Curren v. Wood, 62 N.E.2d 809, 391 
Ill. 237, 161 A.LR. 718—People ex 
rel. Lindheimer v. Gaylord Bldg. 
Corp., 16 N.E.2d 901, 369 Ill. 371- 
People ex rel. McDonough v. Mills 
Novelty Co., 192 NE, 236, 857 Ill. 
285—Keime v. Community High 
School Dist. No. 296 in Fulton 
County, 180 NE 858, 848 111. 228. 
Ind.—Edwards v. Housing Authority 
of City of Muncie, 19 N.B.2d 741, 
215 Ind. 330. 

Iowa—City of Dubuque v. Meuser, 
31 N.W.2d 882, 239 IoWa 446. 

La—Mouledoux v. Maestri, 2 0o.2d 
11, 197 La 525. 

Mich—Hoffman v. Otto, 269 N.W. 
225, 277 Mich. 437. 

Mo—Moots v. City of Trenton, 214, 
S W,2d 31, 858 Mo. 273. 
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may deem proper for thfe purpose j® 1 and taxes 
levied and collected under such delegated power 
are regarded as levied and collected tinder the 
authority of the state in the exercise of its sov¬ 
ereign powers for governmental purposes of a pub¬ 
lic nature. 82 Such delegation of power is subject 
to strict limitations, 88 and the taxing function may 
be conferred to be exercised only within constitu¬ 
tional limitations applicable to the taxing power 
generally. 84 


8 8 

The power of a political subdivision to levy taxes 
must be expressly and distinctly granted, 88 and must 
be exercised in strict conformity with the terms of 
tihe grant. 88 A grant by the legislature of the 
power of taxation will be strictly construed, 87 
since the reasonable presumption is that the state 
has granted in clear and unmistakable terms all 
that it intended to grant. 88 The power so delegated 
may be revoked or modified at any time, 88 unless 


N J —Ring v. Mayor and Council of 
Borough of North Arlington, 56 A 
2d 744, 126 N J Law 494, affirmed 
61 A.2d 608, 1 NJ 24, appeal dis¬ 
missed 69 SCt. 250, 335 US. 889, 
93 LEd 427. 

N T.—County Securities v. Seacord, 
15 N E 2d 179, 278 NY 34 
Okl.—-Johnston v Conner, 236 P 2d 
987, 205 Okl 233. 

Or —State ex rel Fubllc Welfare 
Commission v Malheur County 
Court, 203 P 2d 305, 185 Or. 392— 
Multnomah County v Luihn, 178 P 
2d 159, 180 Or. 628. 

Pa.—English v. School Dlst. of Rob¬ 
inson Tp, 55 A 2d 803, 358 Pa 45 
—Pittsburgh Junction R Co v. 
City of Pittsburgh, 42 A 2d 829. 352 
Pa. 817—City and Countv of Phila¬ 
delphia v Samuels, 12 A 2d 79, 338 
Pa. 321—Commonwealth v Dauph¬ 
in County, 6 A 2d 870, 335 Pa 177 
—In re Curtis’ Estate, 6 A 2d 283, 
336 Pa. 414—Wilson v School Dist 
of Philadelphia. 195 A. 90, 328 Pa 
226, 113 ALR. 1401—Appeal of 
Rieck-McJunkin Dairy Co, 39 A 2d 
259, 156 Pa Super 9—Borough of 
Banaror v. Bangor Borough School 
Dlst., Com PI, 41 MunLR 118, 32 
North Co. 121. 

8 C—Moseley v. Welch, 39 S E 2d 
133, 209 S C 19. 

8.D—Salem Independent School Dist 
No 17 of McCook County v Cir¬ 
cuit Court of McCook County in 
Second Judicial Circuit, 244 N W. 
373, 60 S.D. 341. 

Tenn —KnoxTenn Theatres v Dance, 
208 S W 2d 536. 186 Tenn 114 
Tex—Texas & P Ry Co v City of 
Ei Paso, 85 S W 2d 245, 126 Tex. 
86 . 

Wash—State v. Redd, 6 P.2d 619, 
166 Wash. 132. 

61 C J. p 84 note 40. 

Absoluts aad oomplste 

Delegation of taxing power for lo¬ 
cal purposes to counties, cities, and 
other municipal corporations is abso¬ 
lute and complete, subject to consti¬ 
tutional restrictions that taxes shall 
be for public purposes only and cer¬ 
tain other restrictions.—State v. 
Redd. 6 P 2d 619. 166 Wash. 132. 

Power apt surrendered or suspended 

The statute providing for creation 
of metropolitan authority for purpose 
of developing and maintaining parks 


and authorizing the authority to levy 
tax of not more than one-quarter 
mill does not violate constitutional 
provision that power of taxation 
shall never be “surrendered or sus¬ 
pended by any grant or contract," 
since the legislature merely delegat¬ 
ed to a state agency the power to 
determine within a fixed limitation 
the tax which the local tax officers 
should levy and collect for use of the 
state agency—Huron-Clinton Metro¬ 
politan Authority v Boards of Sup'rs 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 1 N 
W.2d 430, 300 Mich 1. 

Machinery of local government 
Local levies are authorized or per¬ 
mitted by state merely to maintain 
machinery of local government — 
Commonwealth v Central Realty Co., 
12 A 2d 312, 338 Pa 172. 

Numerical limitation 

The constitution does not require 
that legislature place numerical lim¬ 
itation on power to tax delegated to 
municipality—Sommers v. Patton, 78 
NE 2d 313, 399 Ill. 540. 

81. Ill —People ex rel. Curren v 
Wood, 62 N E 2d 809, 891 Ill. 237, 
161 ALR. 718. 

61 C J p 84 note 41. 

Governmental purpose 

The purpose of a municipality cre¬ 
ated by the general assembly must 
be governmental In order to sustain 
delegation of the power to levy tax¬ 
es—People ex rel. Curren v. Wood, 
supra 

83. Ark.—Jensen v. Fordyce Bath 
House, 190 S W 2d 977, 209 Ark. 
478. 

Bights of state involved 

A subdivision of the state may not 
exercise the power of taxation except 
by virtue of the power of sovereign¬ 
ty, and when the proceeds of a tax 
are to be applied by the subdivision, 
wholly or partly, to the execution of 
functions necessarily and admittedly 
for the benefit of the people of the 
state as a whole, even though exer¬ 
cised by the subdivision and in its 
name, levying, collecting, and use of 
tax involve the rights of the state it¬ 
self —City of Bisbee v. Cochise 
bounty, 78 P2d 982, 52 Arlz. 1. 

83. Ohio.—State v. Russell, 3 Ohio 
Supp. 59, 


84. Ga—Fulton County v. Lockhart, 
45 S E 2d 220, 202 Ga 878 

Particular limitations 

Principles established for state 
taxation pursuant to which constitu¬ 
tion authorizes legislature to delegate 
power to tax for municipal purposes 
mean uniformity, equality, just valu¬ 
ation, and similarity of treatment of 
tax subjects—St Lucie Estates v. 
Ashley, 141 So. 738, 105 Fla 534. 

85. N J.—In re Horner, 49 A 2d 882, 
24 NJMisc 394 

N Y —County Securities v Seacord, 
15 N E 2d 179, 278 N.Y. 34. 

Tex—Corpus Juris cited in Ripley 
v. Trinity River Canal and Con¬ 
servancy District, CivApp, 88 S 
W 2d 752, 756. 

Wyo —Corpus Juris quoted in West¬ 
ern Auto Transports v. City of 
Cheyenne, 120 P 2d 590, 695, 67 
Wyo. 421. 

61 C J p 84 note 44. 

80. Pa—Commonwealth v. Dauphin 
County, 6 A.2d 870, 335 Pa 177— 
Appeal of Rieck-McJunkin Dairy 
Co., 39 A2d 259, 156 PaSuper. 9. 
61 C J. p 85 note 45. 

Limited power 

While state’s power of taxation is 
plenary, that of its subdivisions is 
strictly limited within legislative 
grant of power to assess and levy 
taxes —Pacific Telephone & Tele¬ 
graph Co v. Wooster, 34 P.2d 451, 178 
Wash. 180. 

Validity of looal taxation depends 
on act of legislature conferring pow¬ 
er to tax and exercise of such power 
by designated body.—Ripley v. Trin¬ 
ity River Canal and Conservancy 
Dist, Tex CivApp, 88 S.W.2d 752, 
error refused. 

87. Del —Consolidated Fisheries Co. 

v Marshall, 32 A 2d 426, 3 Terry 

283, affirmed 39 A.2d 413, 3 Terry 

532. 

Pa.—In re Curtis' Estate, 6 A2d 283, 
335 Pa. 414—Commonwealth ex rel. 
Kelley v. Pommer, 199 A. 485, 380 
Pa. 421. 

88. Del.—Consolidated Fisheries Co. 

v. Marshall, 32 A.2d 426, 3 Terry 

283, affirmed 39 A*2d 413, 3 Terry 

532. 

80. Cal.—Bolton v. Terra Bella Irr. 
Dist., 289 P. 678, 106 Cal.App. 313. 
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a revocation would violate sense Constitutional in¬ 
hibition* 9 * , j 

Advisory or ministerial duties . Notwithstanding 
the general rule prohibiting delegation of the tax¬ 
ing power to an officer, board, or commission, du¬ 
ties with respect to taxation which are merely ad¬ 
visory or ministerial in their nature, 91 such as 
computing the levy, 92 fixing the rate, 93 or enforc¬ 
ing payment, 94 may be delegated. Such delega¬ 
tion is not unlawful although made to a nonelec¬ 
tive body, at least where the legislature has fixed 
the maximum limit of the tax, 96 but it has been held 
that the legislature cannot authorize a subordinate 
administrative agency to levy a tax without defi¬ 
nitely fixing the rates of the levy or amount to be 
collected. 96 Although it has been held that, in 
conferring powers with respect to taxation the 
legislature cannot authorize mere administrative 
or ministerial officers to make rules for taxation, 97 
it has also been held that the legislature may em¬ 


power M tdmini^traftivw jbody cenqemeci with the 
taxing process to establish reasonable rules to 
carry out its duties, 96 and that such a body may bo 
empowered to promulgate rules for the enforcement 
of taxing statutes provided such rules do not en¬ 
large the scope of the statute or bring within its 
terms those persons not clearly specified." 

b. Constitutional Provisions and Bestricttans 

Where the constitution expressly so authorizes, the 
legislature may delegate to political subdivisions of the 
state power to assess and collect taxes; but the legis¬ 
lature muet observe constitutional restrictions on the 
delegation of the taxing power, and statutes In viola¬ 
tion thereof are Invalid. 

Where the constitution expressly so authorizes, 
the legislature may delegate to political subdivisions 
of the state power to assess and collect taxes, 1 but 
to the extent that the constitution imposes restric¬ 
tions on the delegation of the taxing power, the 
legislature must observe such restrictions, and stat¬ 
utes in violation thereof are invalid. 2 Such con- 


90. Ill.—People v. Opel. 91 NE. 458, 
244 Ill. 317. 

91. Cal.—Pacific Fruit Exp. Co. v 
McColgan. 153 P 2d 607, 67 C&l.App 
2d 93. 

Ky—Fox v. Board for Louisville & 
Jefferson County Children's Home, 
60 S.W.2d 67, 244 Ky. 1. 

Mich.—Shivel v. Vidro, 294 N.W. 78, 
295 Mich. 10. 

Or.—State ex rel. Public Welfare 
Commission v. Malheur County 
Court, 203 P.2d 305, 185 Or 392 
Pa.—Evans v. West Norriton Tp Mu¬ 
nicipal Authority, 87 A.2d 474, 370 
Pa. 150. 

fl.C.—McLure v. McElroy, 44 S.E.2d 
101, 211 S.C. 106. 

Wis.—Yawkey v. Wisconsin Tax 
Commission. 248 N.W. 773, 212 Wis. 
357, rehearing denied 250 N.W. 7, 
212 Wis. 357. 

<1 C.J. p 84 note 85. 

▲ppUoat&on of statute 

In matters of taxation, the subject 
matter of tax is fixed by legislature 
and officials charged with enforce¬ 
ment of tax determine merely the 
applicability of the taxation statute 
and amount of the tax, hence, such 
officials do not exercise legislative 
power in violation of the constitu¬ 
tion.—Raskin v. Corel, 60 N.Y.S.2d 
400, 270 App Dlv. 451. 

Some aspects of taxing prooeos 
There may be delegated to an ad¬ 
ministrative officer, board, or tribunal 
some aspects of the taxing process, 
if in making such delegation the leg¬ 
islature retains sufficient and proper 
control oVer those aspects which are 
not delegable, and if a sufficient guide 
or Standard is laid down by the legis¬ 
lature for the guidance of the admin¬ 
istrative officials.—Multnomah Coun¬ 
ty V. Lulhn, 178 P.2d 159, 180 Or. 528. 


Finding of facts 

The state may, by general act, re¬ 
quire all counties to levy a county 
tax, and the facts on which the legis¬ 
lative mandate operates in each coun¬ 
ty may be found by an administra¬ 
tive body if sufficient standards are 
provided to channelize the activity of 
the administrative body —State ex 
rel. Public Welfare Commission v. 
Malheur County Court, 203 P.2d 805, 
185 Or. 892. 

Powers of judicial nature 

(1) The legislature had authority 
to confer on department of revenue 
powers of a judicial nature, authoriz¬ 
ing that department to assess taxes 
and penalties for violations of taxing 
statutes which the deportment was 
created to enforce.—Ex parte State 
ex rel. Attorney General, 89 So. 2d 669, 
252 Ala. 149. 

(2) Although the state commission 
of revenue and taxation has juris¬ 
diction to exercise its administrative 
judgment or discretion in interpreta¬ 
tion of tax statutes, courts of law 
have jurisdiction on appeal to deter¬ 
mine whether such interpretation is 
proper, and ruling by tax commis¬ 
sion is not final and unappealable — 
Washington Tp. of Nemaha County 
v. Hart, 215 P.2d 180, 168 Kan. 650. 

98. Okl.—El Reno Wholesale Gro¬ 
cery Co. v. Taylor, 209 P. 749, 87 
Okl 140. 

99. Mont.—State ex rel. Tipton v. 
Erickson, 19 P.2d 227, 98 Mont. 466. 

94 . Fla.—State ex rel. Murray v. 
Wood, 181 So. 881, 182 Fla. 826. 

95. Fa.—Moore v. School Dist. of 
Pittsburgh, 18 A 2d 29. 338 Fa. 466 
—Minsinger v. R&u, 84 A. 902, 866 
Fa. 327, Ann.Cas.l913E 1324. 
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96. Fla.—Merriman v Hutchinson, 
116 So 271, 95 Fla. 600—Stewart v. 
Daytona, etc, Inlet Diet., 114 So. 
645, 94 Fla. 859. 

97. Tex —Stratton v. Commission¬ 
ers' Court of Kinney County, Civ. 
App., 137 fl.W. 1170. 

98. Ill —People ex rel Brenza v. 
Chicago & N. W Ry. Co., 103 N E. 
2d 85, 411 Ill 86. 

99. Fla.—State ex rel. Murray v. 
Wood, 181 So 881, 132 Fla. 825 

1. Ill.—People ex rel Tuohy v. City 
of Chicago, 78 N.E 2d 285, 399 Ill 
551—Littell v City of Peoria, 29 
N E 2d 533, 374 Ill. 344—People ex 
rel. Moshler v. City of Springfield, 
19 N.E.2d 598, 370 Ill. 541. 

Mo.—Coleman v. Kansas City, 182 S. 
W 2d 74, 353 Mo 160. 

8. Ala.—Donoghue v. Bunk ley, 25 
So 2d 61, 247 Ala. 428. 

Ill.—People ex rel. Hagler v. Chica¬ 
go, B ft Q. R. Co., 43 NE 2d 989. 
880 ni. 120. 

La.—State ex rel Town of Bossier 
City v. Padgett, 80 So.2d 565, 211 
La. 608. 

Pa.—Lighton v. Township of Ablng- 
ton, 9 A 2d 509, 336 Pa. 345. 

61 C.J. p 85 note 48. 

"Corporate purposes,” within con¬ 
stitutional provisions authorising 
legislature to vest in municipal cor¬ 
porations the power to assess and 
collect taxes for corporate purposes, 
do not Include functions which a mu¬ 
nicipal corporation^ performs in its 
governmental capacity as an agency 
of the state, although the perform¬ 
ance of the duty will create a debt 
to be paid by local taxation.—Peo¬ 
ple ex rel. Sanitary Dist. of Chicago 
v. Schlaeger, 63 N*H.8d 188, 891 Zll. 
814. 
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stitttHonaf provisions hav£ been held to preclude 
the legislature from delegating its power to individ¬ 
uals or private corporations or associations , 3 al¬ 
though they have been held not to apply to dele¬ 
gation of power to lefvy Special assessments for lo¬ 
cal benefits . 4 A constitutional provision giving the 
legislature authority to provide revenue by means 
other than a valuation tax has been held not to 
authorize it to delegate its taxing power . 3 

Under constitutional provisions restricting dele¬ 
gation of the taxing power, the legislative powers 
whieh may not be delegated include the selection of 
the property to be taxed, the determination of the 
basis for the measurement of the tax, and the defi¬ 
nition of the purpose for which the tax will be 
levied; 6 while, on the other hand, powers which are 
not legislative include the power to value property 
for taxation pursuant to fixed rules, the power to 
extend, assess, and oollect the taxes, and the power 
to perform any of the innumerable details of com¬ 
putation, appraisement, and adjustment, 7 and tfhe 
delegation of such details has been held not uncon¬ 
stitutional. 8 Under such provisions there have been 
decisions upholding the constitutionality of different 
statutes, 9 such as a statute authorizing a bridge com¬ 
mission to fix tolls, 10 authorizing a corporation to 
hold and lease land to demonstrate the single tax 
principle of taxation, 11 authorizing the paving of a 


road on the petition of abutting property owners, 1 * 
creating a bridge corporation and authorizing the 
construction of bridges by the issuance of bonds, 
permitting exemption from taxation and giving the 
bondholders the right to tolls as security, 13 dele¬ 
gating the power to tax to a board of directors 
of a water district, which the people of several 
municipalities of a county may organize, 14 giving 
a board of equalization power to adopt such rules 
and principles for ascertaining the fair cash value 
of the capital stock of corporations as to it may 
seem equitable and just, 15 or providing a method 
by which a tax commission may increase the levy 
beyond the limit fixed by the legislature. 13 

§ 9. Surrender or Suspension of Power 

a. In general 

b. Constitutional restrictions 
a. In General 

At a general rule It It competent for the legltlature 
to surrender or limit Its power of taxation with reapect 
to particular persona, corporations, or property, but the 
relinquishment of this power it never preaumed, and the 
intention of the legltlature In thia respect mutt be man- 
ifetted In clear and unmlatakable terms. 

In some jurisdictions it has been held that a 
state legislature has no power to abridge or surren¬ 
der, by contract or otherwise, its power of taxa¬ 
tion. 17 Generally, however, m the absence of con- 


3. Pa.—Supervisors of Manheim Tp , 
Lancaster County, v Workman, 38 
A 2d 273, 360 Pa. 168—Lighton v. 
Township of Abington, 9 A 2d 609, 
836 Pa. 346—Wilson v. School Dist. 
of Philadelphia, 195 A. 90, 328 Pa- 
226, 113 A.L R. 1401. 

Wyo.—Stewart v. City of Cheyenne, 
154 P.2d 355, 60 Wyo 497. 

61 C.J. p 85 note 49. 

Intent 

The constitutional prohibition Of 
delegation of power to special com¬ 
mission, private corporation, or as¬ 
sociation manifests intent to prevent 
separation of power to incur debts 
from duty of providing for their pay¬ 
ment by taxation, and to protect 
against exercise of taxing power by 
officials not subject to people's con¬ 
trol —Kotch ▼. Middle Coal Field 
Poor Dist., 197 A. 334, 829 Pa. 390— 
Wilson v. School Dist. of Philadel¬ 
phia, 195 A. 90, 828 Pa. 225, 118 A. 
L.R. 1401. 

Water district 

Board of directors of water district 
were held not special commission, 
private corporation, or association to 
which legislature could not delegate 
power of taxation.—Lehi City v. 
Mailing, 48 P.2dl 530, 87 Utah 287. 

4 . Wyo.—Sullivan v. Blakesley, 246 
P. 918, 85 Wyo. 78. 


5. Idaho—State v. Nelson, 213 P. 
858. 36 Idaho 713. 

6. Cal —Gadd v. McGuire, 231 P 
754, 69 Cal App. 347. 

7. Cal.—Gadd v. McGuire, supra. 

8. Pa.—Moore v. School Dist. of 
Pittsburgh, 13 A 2d 29, 338 Pa 466 
—In re Curtis* Estate, 6 A 2d 283, 
336 Pa. 414. 

61 C J. p 86 note 54. 

9. Ga—Mosley v. Garrett, 187 6.B 
20, 182 Ga. 810. 

Ill.—Sommers v. Patton, 78 NE2d 
313, 399 Ill. 540—People ex rel. 
Tuohy v. City of Chicago, 78 N. 
E 2d 285, 399 Ill. 651—City of Chi¬ 
cago v. Cook County, 18 N.E 2d 890, 
870 III. 301. 

Pa-—Walsh v. School Dist. of Phila¬ 
delphia, 22 A.2d 909, 343 Pa, 178, 
certiorari denied 62 S.Ct, 916, 315 
US. 823, 86 Li Ed. 1219—Kotch v 
Middle Coal Field Poor Dist., 197 
A. 334, 329 Pa- 390—Rankin v. 
Chester Municipal Authority, 68 A 
2d 458, 165 Pa-Super. 438—Davis v. 
School Dist. of Philadelphia, 35 
Ps-Dlst & Co. 190. 

10. Ky.—Klein v. City of Louisville, 
6 S W.2d 1104, 224 Ky. 624. 

61 C.J. p 86 note 55. 

IX. Ala—Falrhope Single Tax Cor¬ 
poration v. Melville, 69 So. 466, 193 
Ala. 289. 


12. Ga.—City of Dawson v. Bolton, 
143 SE 119, 166 Ga- 232. 

13. Ala-—Alabama State Bridge Cor¬ 
poration v. Smith, 116 So. 695, 217 
Ala. 811. 

14. Cal —Henshaw v. Foster, 169 P. 
82, 176 Cal 507 

61 C.J. p 86 note 59. 

15. Ill.—Porter v. Rockford, etc., R. 
Co., 76 III. 561. 

16. Colo.—Tallon v. Vindicator Con¬ 
sol Gold Mining Co., 149 P. 108, 69 
Colo 316. 

17. N.H—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
90 N.H. 472 

61 C J. p 86 note 68. 

Police power of state to levy taxes 
may not be alienated, surrendered, or 
abridged by the legislature or by con¬ 
tract between state and Its citizens 
or by persons operating and contract¬ 
ing within the state or by contract 
between an agency of the state and a 
citizen thereof—Board of Education 
of Jefferson County v. State ex rel. 
Carmichael, 187 So. 414, 287 Ala. 434. 
Devloe 

If an abridgment of the power to 
tax may not be accomplished by di¬ 
rect legislation to that end, it may 
not be suffered through any device 
In the employment of legal doctrines 
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sdtutiooal restrictions, it is competent for the legis¬ 
lature, ,in a proper case, to surrender 18 or limit 18 
its power of taxation with respect to particular per¬ 
sons, corporations, or property; and, when such 
surrender is in the form of a contract, it cannot 
be impaired by any subsequent legislation, as dis¬ 
cussed in Constitutional Law § 335. A state, in 
granting to the federal government the power to 
levy taxes, gave up the right to maintain that its 
taxes were superior. 28 

The relinquishment of the power of taxation, 
which is a high power of sovereignty, is never pre¬ 
sumed, and the intention of the legislature in this 
regard must be manifested in clear and unmistaka¬ 
ble terms; 21 and the same rule applies to any lim¬ 
itation oh such power as with respect to the mode or 
rate of taxation. 22 So the presumption is that the 
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statp has reserved complete exercise of the power 
to tax. 28 

b. Constitutional Restriction* 

Where the constitution so provides, the legislature 
may not surrender, suspend, or contract sway the power 
of taxation; and such s provision Includes not only the 
power to levy end assess taxes but also the power to 
collect them. 

Where the constitution so provides, the power of 
taxation may not be surrendered, suspended, or con¬ 
tracted away. 24 Such a constitutional provision in¬ 
cludes not only the power to levy and assess taxes 
but also the power to collect them, 25 and is violated 
by a statute which provides for the extinguishment 
of all tax liens on the confirmation of a sale for 
taxes. 26 Various statutes have been held not in 
violation of any constitutional provision restricting 
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and principles—Trustees of Phillips 
Exeter Academy v. Exeter, 27 A.2d 
669, 90 N.H. 472. 

PMfi 

The legislature cannot authorize a 
city or county to pledge funds to be 
derived In the future from taxes bo 
as to put a limitation on power of 
legislature to provide for future op¬ 
erating expenses of such city or 
county.—Garrett v. Colbert County 
Board of Education, 60 So.2d 275, 255 
Ala. 86. 

18. US—Jefferson Branch Bank v. 
Skelley, Ohio, 1 Black 436, 17 Lr.Ed. 
173. 

61 C.J. p 86 note 66. 

Compact creating Joint agency 

Property held by the port of New 
Tork Authority for a public purpose 
may not be taxed by the state in 
which the property Is situated where* 
by the compact creating the Joint 
agency, the states of New York and 
New Jersey agreed expressly or by 
fair implication that property of the 
joint agency used to carry out the 
public purpose should not be taxed 
by either state—Bush Terminal Co 
v. City of New York, 26 N.E.2d 269, 
282 N.Y. 306. 

Municipality may not contract 
away the taxing power of state.— 
City of Tacoma v. Tax Commission, 
33 P.2d 899, 177 Wash. 604. 

It* U.S.—Jefferson Branch Bank v. 
Skelley, Ohio, 1 Black 436, 17 L Ed 
178. 

61 C.J. p 86 note 66. 
finropeplablo oontraots 
Supremacy of legislature in field 
of taxation Is subject to its lrrepeal- 
able contracts.—Jersey City v. state 
Board of Tax Appeals* 43 A.2d 799* 
188 N.J.Law 202, modified on other 
grounds 47 A.2d 354, 134 N.J.Law 
288. 


50. Wash —Exchange Nat. Bank of 
Spokane v. U. S, 265 P. 722, 147 
Wash 176, 62 ALR. 139, affirmed 
Spokane County v. U. S., 49 S.Ct. 
321, 279 U S. 80, 73 L.Ed. 621. 

51. Ala.—State v. Bridges, 21 So.2d 
316, 246 Ala 486, 159 A.L.R. 678- 
Union Central Life Ins. Co. v. 
State, 147 So 187, 226 Ala 420. 

Cal—Standard Oil Co. of California 
v. Johnson, 76 P.2d 1184, 10 Cal.2d 
758. 

Md—Clarke v. Union Trust Co. of 
Dist of Col., 63 A 2d 635, 192 Md. 
127—Celanese Corp. of America v. 
DaVis, 47 A 2d 379, 186 Md. 463- 
State Tax Commission v. Baltimore 
Asphalt Block & Tile Co., 26 A.2d 
371, 180 Md. 620. 

N.M—State v. Mimms, 92 P.2d 993, 
43 NM. 818, certiorari denied 
Mimms v. State of N. M, 60 S Ct. 
382, 308 U.S. 626, 84 L.Ed. 522, re¬ 
hearing denied 60 S.Ct. 512, 309 U. 
S. 694, 84 L.Ed 1035. 

N.C—Sabine v. Gill, 51 S.B.2d 1, 229 
N.C. 599. 

Okl.—Board of Equalization of Tulsa 
County v. Indian Territory Illumin¬ 
ating Oil Co., 13 P.2d 685, 159 Okl. 
15, appeal dismissed Indian Ter¬ 
ritory Illuminating Oil Co. v. 
Board of Equalization of Tulsa 
County, Okl., 53 S.Ct. 115, 287 U.S. 
578, 77 L.Bd. 503, affirmed 53 S.Ct 
38$, 288 U.S. 825, 77 L.Ed. 812. 
Wash.—Gruen v. Tax Commission, 
211 P.2d 651, 35 Wash.2d 1—Ryan 
v. State, 61 P.2d 1276, 188 Wash. 
115, affirmed Ryan v. State of 
Washington, 58 S.Ct 238, 802 U.S. 
186, 82 LEd. 187. 

61 C J. p 86 note 69. 

Presumption against existence of ex¬ 
emption from taxation see infra f 
225. 

Boom for doubt 

The power of taxation is never to 
be regarded as surrendered or bar¬ 


gained away if there Is room for ra¬ 
tional doubt as to the purpose.—At¬ 
lantic Coast Line R. Co. v. Phillips, 
Ga., 67 SCt. 1584, 332 U.S. 168, 91 
LEd. 1977, 173 A.LR. 1—Wright v. 
Georgia Railroad & Banking Co., Ga, 
30 S.Ct 242, 216 U.S. 420, 54 LEd. 
544. 

The grant of a franohlse does not 
carry with it an Implied surrender 
of the power to tax.—New York Rap¬ 
id Transit Corp v. City of New York, 
9 N.E.2d 858, 276 N.Y. 258, followed 
in Brooklyn & Queens Transit Corp. 
v. City of New York, 11 N.B2d 293, 
275 NY. 464, affirmed 68 S.Ct. 721, 
303 U S 573, 82 L Ed 1024, rehearing 
denied 68 S.Ct. 939, 304 U.S. 588, 82 
L.Ed. 1548. 

22 . Minn.—State r. Great Northern 
R. Co., 119 NW. 202, 106 Minn. 303, 
affirmed 30 S.Ct 344, 216 U.S. 206, 
54 L.Ed. 446. 

23. Wash.—City of Tacoma v. Tax 
Commission, 33 P.2d 899, 177 Wash. 
604. 

24 . Ariz —Crane Co. t. Arizona 
State Tax Commission, 163 P.2d 
656, 63 Ariz. 426, 163 A.L.R. 261. 

Meaning of terms 

As used in constitutional provision 
that the power of taxation shall nev¬ 
er be suspended, surrendered, or con¬ 
tracted away, “suspended** means 
temporarily inactive or inoperative 
or held in abeyance, and ‘'surrender” 
means to yield, render, or deliver up, 
to give up completely, resign, to re¬ 
linquish.—Gruen v. Tax Commission* 
211 P.2d 651, 35 Wash.2d 1. 

25 . Ariz—Shumway v. State, 163 P. 
2d 274, 63 Ariz. 400. 

20 ; Okl.— Clark v. Webster Town- 
site Co.,' is P.2d 190. 182 Okl. 445 
— Nelson v. Pitts, 259 P. 63S, 128 
Okl. 191, 53 A.L.R. 1137. 
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the surrender of the power of taxation, 27 such as 
a statute providing merely a procedure for enforc¬ 
ing tax liens 28 or local improvement assessments. 22 
Constitutional provisions declaring that the power 
to tax corporations or corporate property shall never 
be relinquished or suspended are not, it has been 
held, violated by a statute providing for local taxa¬ 
tion of railroad rolling stock and declaring its 
situs, 80 by a statute exempting the property of a 
municipal authority from taxation, 81 by a statute 
providing that no tax shall be levied or collected 
on any assessment of intangible personal property, 
money or incomes for taxes alleged to have been 
omitted for the years prior to a certain year, 32 or by 
a statute ceding to the United States exclusive juris¬ 
diction over land in a national park. 33 

§ 10. Estoppel to Impose Taxes; Laches 

No estoppel in pais can be asserted against the ex¬ 
ercise by the state of its taxing power. 

No estoppel in pais can be asserted against the ex¬ 
ercise by the state of its taxing power. 34 Accord- 
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ingly, the state is not estopped to levy and collect 
taxes on particular property by failure to assess it 
for a number of years ; 85 nor can the rights of the 
state in this respect be forfeited by the laches of 
its agents. 36 The bringing of an action by a 
county to set aside a conveyance because of fraud 
will not estop it from levying taxes on the land 
conveyed by it. 87 Where, however, a county re¬ 
fuses to fulfill an obligation to convey its public 
lands to a railroad company, it will be estopped aft¬ 
erward to claim that, during such time, the title was 
in the company and hence the property was subject 
to taxation. 38 In any case, no estoppel arises with 
respect to a person who did not change his position 
to his detriment. 39 

§ 11. Territorial Limitations of Power 

The taxing power of a state or territory is limited to 
persons and property within, and subject to, its Juris¬ 
diction. 

Since state laws do not operate beyond its juris¬ 
dictional limits, 40 the taxing power of a state is 
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117. La —State ex rel Porterie v. 
Housing Authority of New Orleans, 
182 So 725, 190 La. 710. 

Minn.—Thomas v Housing and Re¬ 
development Authority of Duluth, 
48 N W 2d 175, 234 Minn 221 
Miss—Quinn v. City of McComb, 55 
So 2d 479. 

Okl.—Application of Oklahoma Turn¬ 
pike Authority, 221 P 2d 795, 203 
Okl. 335. 

Wash —Gruen v. Tax Commission, 
211 P 2d 651, 35 Wash 2d 1. 

Bar orders 

The constitutional provision de¬ 
claring that the general assembly 
shall have no right to restrain or lim¬ 
it the right of taxation has no ap¬ 
plication to the right of the legisla¬ 
ture to give legislative sanction to 
bar orders and make them applica¬ 
ble to the state, so the act to pro¬ 
vide for limitation of time In which 
parties may intervene, in any case in 
equity in which assets are being ad¬ 
ministered, does not violate constitu¬ 
tional provision.—Suttles v. J. B 
Withers Cigar Co., 22 S E.2d 129, 194 
Ga. 617. 

28. Okl—Fullerton v. State. 282 P. 
674, 140 Okl. 122, appeal dismissed 
50 S Ct. 462, 281 U S. 705, 74 L.Ed. 
1129. 

89. Wash—Gengler v. King County, 
121 P.2d 346, 12 Wash.2d 227. 
Bquallty 

The statute providing that the 
liens for special assessments for 
street Improvements shall be co¬ 
equal with liens of other taxes does 
not violate constitutional provision 
prohibiting the surrendering, sus¬ 
pending, or contracting away of the 


power of taxation.—Board of Com’rs 
of Seminole County v. City of Wewo- 
ka ex rel Merten, 129 P 2d 83, 191 
Okl 233—Board of Com’rs of Semi¬ 
nole County v City of Wewoka ex 
rel North, 127 P.2d 826, 191 Okl 142 

30. Va.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co, 87 S E. 622, 118 
Va 261. 

31. Miss —Quinn v. City of McComb, 
55 So 2d 479, 212 Miss. 730 

Pa—Williams v. Samuel, 2 A.2d 834, 
332 Pa 265 

32. Va—Commonwealth v. United 
Cigarette Mach. Co., 92 S E 901, 
120 Va 836. 

61 C.J. p 87 note 76. 

33. US—Yellowstone Park Transp 
Co v Gallatin County, C C A Mont, 
81 F 2d 644, certiorari denied 50 S 
Ct. 16, 280 US. 655, 74 L Ed. 611. 

34. Ariz —Crane Co. v. Arizona State 
Tax Commission, 163 P.2d 656, 63 
Ariz 426, 103 ALR 261. 

Me—Inhabitants of Town of Milo v. 
Milo Water Co., 163 A. 163, 131 Me. 
372. 

Pa—Commonwealth v. A. M. Byers 
Co., $1 A 2d 530, 346 Pa 555, cer¬ 
tiorari denied 64 S Ct. 64, 320 US. 
757, 88 LBd 451—Corpus Juris 
quoted in Cumberland County v 
Lemoyne Trust Co., 178 A. 32, 88, 
318 Pa 85. 

Wis.—Chicago, etc., R. Co. v. Doug¬ 
las County, 114 N.W. 511, 134 Wis. 
197, 14 L.R.A.N.S., 1074. 

The tan paid under Intangibles 
Tax Jjaw on settlor's equitable inter* 
est in trust oould not raise question 
of estoppel as against taxing author¬ 
ities with respect to assessment of 
stock assigned to nonresident trus¬ 

61 


tee under trust agreement prior to 
adoption of Intangibles Tax Law, 
since such stock was not taxable in 
state in name of settlor after as¬ 
signment to trustee —Johnston v. 
State, 8 N E 2d 590, 212 Ind. 375. re¬ 
hearing denied 10 NE 2d 40, 212 Ind. 
375. 

35. Or—Methodist Book Concern v. 
Galloway, 208 P 2d 319, 186 Or 585 

Pa.— Corpus juris quoted in Cumber¬ 
land County v Lemoyne Trust Co, 
178 A. 32, 38, 318 Pa. 85. 

61 C.J. p 87 note 80. 

36. Pa — Corpus Juris quoted in 
Cumberland County v. Lemoyne 
Trust Co, 178 A 32, 38, 318 Pa. 85. 

W Va.—State v. Buchanan, 24 W Va. 
862. 

37. Iowa.—American Emigrant Co. 
v. Iowa R. Land Co., 3 N.W. 88, 52 
Iowa 323. 

38. Iowa.—Iowa R. Land Co. v. 
Story County, 36 Iowa 48. 

39. Me.—Inhabitants of Town of 
Milo v. Milo Water Co., 163 A. 163, 
131 Me. 372. 

40. N.Y.—In re Morgan's Estate, 159 
N.Y.S. 105, 95 Mlsc. 451, affirmed 
162 N.Y.S. 1182, 176 App.Div. 909. 

Basis for enoluslve jurisdiction 
The power of government and its 
agencies to possess and to exclude 
others from possessing tangibles, and 
thus to exclude others from enjoying 
rights in tangibles located within its 
territory, is adequate basis for an 
exclusive taxing jurisdiction in the 
government in whose territory the 
tangibles are located—Curry v Mc- 
Canless, Tenn, 69 S Ct. 900. 307 US 
367, 83 LBd. 1339, 123 ALR. 162. 



S§ 11-12 


TAXATION 


& C.J.S. 


limited to persons and property within, and subject 
to, its jurisdiction, 41 and the same rule applies to 
the taxing power of a territory. 48 Moreover, the 
exercise of the taxing power in respect of persons 
and property beyond the territorial limits of the 
state would vitiate the Fourteenth Amendment of 
the federal Constitution, as discussed in Constitu¬ 
tional Law § 648 e. The fact that a tax is con¬ 
tingent on events brought to pass outside a state 


does not destroy the link between such a tax and 
transactions within the state for which the tax is 
an exaction. 48 

§ 12. — Property on Military or Naval 
Reservations or Other Public Lands 

Territory ceded to the United Statee by a state, or 
•old to the United States by consent of the state for 
federal use, comes within the exclusive eontrol of the 
federal government and Is removed from the Jurisdiction 


41. U.S —Alpha Portland Cement 
Co. v. Commonwealth of Massachu¬ 
setts, Mass., 45 S.Ct. 477. 268 U.S. 
203, 69 L.Ed. 916—Tappan v. Mer¬ 
chants* Nat. Bank, Ill., 19 Wall. 
490, 22 L.Ed. 189—Adams County 
v. Northern Pac. Ry. Co., C.C.A. 
Wash, 115 F.2d 768—People of 
New Tork v. U. S., C.C.A.Del., 106 
F.2d 210—Smith v. Ajax Pipe Line 
Co.. C.CA.MO., 87 F 2d 567, cer¬ 
tiorari denied Ajax Pipe Line Co. v. 
Smith, 67 S Ct. 670, 300 U S 677, 81 
L Ed 882—American Barge Line 
Co. v. Cave, D.C La., 68 F Supp. 30 
—Pettibone v. Cook County, D C. 
Minn., 31 F Supp. 881, affirmed, C.C. 
A., 120 F.2d 850. 

Aris.—Oglesby v. Pacific Finance 
Corporation of California, 88 P.2d 
646, 44 Aria 449 

Ark—Alphin v Banks, 102 S.W.2d 
558, 193 Ark. 563 

Fla.—Smith v Lummus. 6 So 2d 625, 
149 Fla. 660 

Ga.—Davis v Penn Mut. Life Ins. 
Co, 41 S.E 2d 406, 201 Go. 821, cer¬ 
tiorari denied 67 S Ct. 1353, 331 U. 
S. 829, 91 L.Ed. 1844—Davis v. 
Penn Mut Life Ins Co, 32 S.E 2d 
180, 198 Ga. 650, 160 A.L R. 778- 
National Mortg Corporation v. 
Buttles, 22 S.B.2d 386. 194 Ga. 768 
—Buttles v. Northwestern Mut 
Life Ins. Co., 19 S.E 2d 396, 193 Ga. 
495, opinion supplemented on other 
grounds 21 S E 2d 695, 193 Ga. 495 
—Montag Bros. v. State Revenue 
Commission of Georgia. 179 S E 
563, 60 GaApp 660, affirmed 186 
S B. 658, 182 Ga. 568. 

Hawaii.—In re Terlan, 36 Hawaii 
855 

Ill.—St Louis Southwestern Ry. Co. 
v. Stratton, 187 NE. 498, 853 Ill. 
273, certiorari denied 54 S.Ct 458, 
291 U.a 678, 78 L Ed. 1062. 

Ky. —Commonwealth ex rel. Luckett 
v. Radio Corp. of America, 184 S 
W 2d 250, 299 Ky. 44, 

Mont.—State ex rel. Board of Cozn’rs 
of Valley County v. Bruce, 69 P.2d 
*7, 104 Mont. 600. 

NJr.r^NTew Tork Cent R. Co. v. State 
Dept of Taxation and Finance, 59 
A.2d 8£9, 137 N.J.Law 288. 

Ohio.—Braden v. Senior, 193 N.B, 80, 
48 Ohio APP* 255, affirmed Senior y. 
Braden, 103 N.E. 614, 128 Ohio St 
697, reversed on other grounds 65 
S.Ct. S00, Of U.S. 433, 73 L.Ed 
1620, 100 A.L.R. 704. 


Or—Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 156 Or. 505, 
certiorari denied State Tax Com¬ 
mission of Oregon v. Winston Bros. 
Co., 57 SCt. 793, 301 U.S. 689, 81 L. 
Ed 1346. 

Pa.—In re Frick's Estate, 121 A. 35, 
277 Pa. 242, reversed on other 
grounds Frick v. Commonwealth of 
Pennsylvania, 45 S Ct. 603, 268 U.S 
473, 69 LEd 1058. 

Tenn—Texas Co v. McCanless, 148 
SW.2d 360, 177 Tenn. 238, affirmed 
Standard Oil Co. of Louisiana v. 
State of Tennessee ex rel McCan¬ 
less, 62 SCt. 112, 314 US 573, 86 
LEd 464, rehearing denied 62 S Ct 
179, 314 U.S 711, 86 LEd 567. 
Utah—Badger v. Crockett, 269 P. 921, 
70 Utah 265. 

Wis—Newport Co. v. Wisconsin Tax 
Commission, 261 N W. 884, 219 Wis 
293, 100 A L R 1204, certiorari de¬ 
nied Wisconsin Tax Commission v. 
Newport Co., 56 S Ct. 598, 297 U.S. 
720, 80 LEd 1004. 

61 C J. p 87 note 86. 

Liability for taxes as dependent on 
domicile see infra 8 59. 

Taxation of nonresident's property 
see infra 88 107-111. 

Situs of property for taxation see in¬ 
fra 88 112-120. 

Meaning of rule 

The rule that Jurisdiction to tax 
land or chattels is exclusively in the 
state where they are physically lo¬ 
cated means only that the benefit and 
protection of laws enabling owner to 
enjoy fruits of ownership, and power 
to reach effectively the interests pro¬ 
tected for purpose of subjecting them 
to payment of tax are so narrowly re¬ 
stricted to the state in which the 
property is located as to set practical 
limits to taxation by others,—Curry 
v, McCanless, Tenn., 59 S.Ct 900, 307 
U.S. 367, 83 LEd. 1339, 123 A.L.R. 
162. 

Xnhsreut limitation 

The want of power to tax property 
outside the territorial jurisdiction is 
an inherent limitation on the power 
to tax.—Davis v. Penn Mut. Life Ins. 
Co., 82 S.E.2d 180, 198 Ga. 550, 160 
A.L.R. 778. 

Eealty 

Right of a state to tax realty di¬ 
rectly depends primarily on its ter¬ 
ritorial jurisdiction over the area.— 
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S R. A., Inc., v. State of Minnesota, 
Minn., 66 S.Ct 749, 327 US 658, 90 
L.Ed. 851. 

Intangibles 

The determining factor in taxabil¬ 
ity of intangibles is territorial juris¬ 
diction of taxing sovereignty.—Davis 
v. Penn Mut. Life Ins Co., 32 S.E. 2d 
180, 198 Ga. 550, 160 A.L R. 778. 

42. Hawaii.—In re Pacific Guano & 
Fertilizer Co, 32 Hawaii 431 

Philippine—La Companla General v. 
Collector, 51 Philippine 154. 

43. U S.—State of Wisconsin v J. C. 
Penned Co.. Wis, 61 SCt 246. 311 
US. 435, 85 LEd. 267, 130 A L R. 
1229, followed in State of Wiscon¬ 
sin v. F. W. Wool worth Co., 61 S. 
Ct. 395, 311 U.S. 622, 85 LEd 395, 
rehearing denied 61 S.Ct. 444, 312 
U.S 711, 85 LEd 1143, and State 
of Wisconsin v. Minnesota Mining 
& Manufacturing Co., 81 S.Ct. 253, 
311 US 462, 85 LEd 274, rehearing 
denied 61 S.Ct. 444, 312 U.S. 712, 85 
LEd. 1143, rehearing denied State 
of Wisconsin v. J. C. Penney Co, 61 
SCt. 444, 812 U.S. 712, 85 L.Ed. 
1143. 

Miss.—Stone v. General Contract 
Purchase Corporation, 7 So 2d 806, 
193 Miss. 301, 140 A.LR. 1029. fol¬ 
lowed in C. I. T. Corporation v. 
Stone, 7 So 2d 811, 193 Miss 344, 
Stone v. Universal Credit Co, 7 
So 2d 820, 193 Miss. 338 and Stone 
v. Yellow Mfg. Acceptance Corpo¬ 
ration, 7 So.2d 820, 193 Miss. 338. 
Bala 

(1) Presence of molasses in ter¬ 
ritory when contracts of sale were 
entered into and shipment made from 
there pursuant to the contracts were 
sufficient bases to give territory Ju¬ 
risdiction to tax the sales irrespec¬ 
tive of where the sale took place.— 
Buscaglla v. Bowie, C.C.A.Puerto 
Rico, 139 F.2d 294. 

(2) Manufacture, extraction, and 
severance are local activities prior to 
the sale and shipment In interstate 
and foreign commerce and an oecupap 
tion tax on such activities may be 
graduated on the basis of value, 
measured by the sale price, when 
sold, of ths article or product manu¬ 
factured, extracted, or severed, even 
if the sale should ultimately be in 
another state or country.—Hay v. 
Leonard, 46 S.B.2d 653, 212 S.C. 81. 
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of the state for tax purposes, except to the extent that 
the state has reserved taxi no power or the federal oov. 
emment has authorised taxation by the state of prop¬ 
erty within such territory. 

Persons residing on lands owned by the United 
States or the state, and their personal property, 
may not, for that reason alone, be exempt from state 
taxation. 44 However, except when, and then only to 
the extent that, the taxing power is reserved to the 
state, 45 territory ceded to the United States by a 
state, 46 or sold to the United States by consent of 
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the state for military or naval reservations, 47 or for 
other federal use 46 is remoyed from the jurisdiction 
of the state for tax purposes, and comes within the 
exclusive control of the federal government In 
other words, state laws not adopted directly or im¬ 
pliedly by the United States are* ineffective to tax 
or regulate other property or persons on the enclave 
over which congress has power of exclusive legisla¬ 
tion. 49 On the other hand, this rule as to the loss 
of state taxing power does not apply to reservations 


44. Okl —Rice ▼. Hammonds, 91 P. 

698, 19 Okl. 419, 14 Ann Cas 693 
Wash.—Percival v. Thurston Coun¬ 
ty. 45 P. 159, 14 Wash. 586. 
Taxation of: 

Government agencies, obligations, 
and securities see infra fig 206- 
214 

Indian lands see infra S 212. 

Public property see infra 9S 197- 
205. 

Property on navigable waters 

State had power to tax any per¬ 
sonalty belonging to private individu¬ 
als located on any of navigable wa¬ 
ters within dam project within state, 
where title to land under water of 
channels within territorial limits of 
state was not acquired by federal 
government from state by purchase, 
condemnation, or otherwise, and state 
did not cede to federal government 
exclusive legislative Jurisdiction over 
such waters—Atkinson v. State Tax 
Commission, 67 P.2d 161, 156 Or 461, 
affirmed Atkinson v. State Tax Com¬ 
mission of Oregon, 58 S.Ct. 419, 303 
U.S 20, 32 L Ed 621. 

Privilege tax 

Plea that United States had exclu¬ 
sive jurisdiction over army base in 
Btate could only be made by United 
States government and could not be 
made by private corporation to es¬ 
cape payment of privilege tax where 
it hauled munitions from a point in 
the state to army basa—Motor 
Transport Co. v. McCanless, 189 S.W. 
2d 200, 182 Tenn. 659. 

48. US —State of Minnesota v. Ris- 
tine, D.CMinn., 36 P Supp 3, re¬ 
versed on other grounds, C C.A., 
State of Minnesota v. Keeley, 126 
F.2d 863—Radnier Nat. Park Co. v. 
Martin. DC Wash., 23 F.Supp. 60, 
affirmed 58 S.Ct 478, 302 U.S. 661, 
82 L.Ed 511. 

Ark.—Superior Bath House Co. v. Mc- 
Carroll. 139 S.W.2d 878, 200 Ark 
233, affirmed 61 S.Ct 503, 812 U.S. 
176, 85 L.Ed. 721. 

Mont—State ex rel. Board of Com’rs 
of Valley County v. Bruce, 77 P 2d 
403, 106 Mont. 322, affirmed State 
of Montana ex rel. Board of Com’rs 
of Valley County v. Bruce, 59 S.Ct 
465, 805 U.S. 577, 88 LEd. 363. 
N.H.—Scribner ▼. Wikstrom, 34 A.2d 
, 618' 98 N.H. 17b 


Pa—Kiker v. City of Philadelphia, 31 i 
A.2d 289, 346 Pa 624. 

61 C J p 88 note 91. 

Construction 

(1) The power reserved to the 
state by a statute re-ceding title to 
territory Incorporated in certain na¬ 
tional parks to the United States, 
but reserving the right to tax persons 
and corporations, their franchises 
and property, is to be construed most 
strongly in favor of the state.— 
Standard Oil Co of California v. 
Johnson, 76 P 2d 1184, 10 Cal.2d 758. 

(2) Reservation of power to serve 
process Issued under authority of the 
state on land acquired by the United 
States does not imply a reservation 
of the power to tax —Scribner v. 
Wikstrom, 34 A 2d 658, 93 N.H. 17. 

Broad right of taxation 

Although, at time of enactment of 
act of cession wherein state reserved 
right to tax persons and corporations, 
their franchises and property on 
lands Included in national park, only 
tax permitted by state constitution 
was property tax, state had power to 
and did reserve broad right of taxa¬ 
tion to be thereafter used when, as, 
and if people of state sanctioned use 
thereof by amendment to state con¬ 
stitution—Rainier Nat Park Co. v. 
Martin, DC Wash, 18 F Supp 481, 
affirmed 68 S.Ct 478, 302 US. 661, 82 
LEd. 511, rehearing denied 23 F. 
Supp. 60. 

Collection 

Under state statute ceding exclu¬ 
sive jurisdiction over territory in na¬ 
tional park to federal government, 
with reservation of the right to tax, 
the state could use means to force 
collection of taxes saved.—Collins v. 
Yosemite Park & Curry Co., Cal., 58 
S.Ct. 1009, 304 U.S. 518, 82 L.Ed. 1502. 

46. U.S.—State of Minnesota v. Ris- 
tine, DC.Minn, 86 FSupp. 3, re¬ 
versed on other grounds, C C.A, 
State of Minnesota v. Keeley, 126 
F 2d 863. 

61 C J p 88 note 92. 

Subsequent deed of oesston 

Where United States had acquired 
exclusive jurisdiction over territory 
purchased from state for use as a 
military reservation, subsequent re¬ 
quest for a deed of cession from state 
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and the execution of that deed did not 
divest United States of jurisdiction 
over territory so as to render defend¬ 
ant, who stored gasoline thereon for 
use in carrying out contract with 
United States, subject to gasoline ex¬ 
cise tax.—-State v. Blair, 191 So. 237, 
238 Ala. 377. 

47. U.S—Falls City Brewing Co. v. 
Reeves, D C Ky., 40 F.Supp. 86. 

61 C J. p 88 note 93. 

Provision of oontraot 

Where United States had acquired 
exclusive jurisdiction over territory 
purchased from state for military 
reservation, provision of contract be¬ 
tween defendant and United States 
for doing of work on reservation that 
defendant would obtain all required 
permits and would be responsible for 
damages resulting from negligence 
was Immaterial, with respect to 
whether United States had exclusive 
jurisdiction so as to render defend¬ 
ant, who had stored gasoline on res¬ 
ervation, immune from gasoline ex¬ 
cise tax—State v. Blair, 191 So. 237, 
238 Ala. 377. 

48. Ala.—O’Pry Heating St Plumbing 
Co v. State, 3 So 2d 316, 241 Ala. 
507. 

Mont.—Valley County v. Thomas, 97 
P 2d 345, 109 Mont. 345—State ex 
rel Board of Com'rs of Valley 
County v. Bruce, 77 P.2d 403, 106 
Mont. 322, affirmed State of Mon¬ 
tana ex rel. Board of Com’rs of 
Valley County v. Bruce, 59 S Ct. 
465, 305 US. 577, 83 LEd 363- 
State ex rel Board of Com'rs of 
Valley County v. Bruce, 69 P.2d 
97, 104 Mont. 500. 

Flood control project 

Where state gave consent to ac¬ 
quisition of land by United States for 
flood control project and no reserva¬ 
tion was made permitting taxation of 
property used in construction of dam 
when located on property of the 
United States, contractor’s property 
located on land of the United States 
was not taxable by city.—Coleman 
Bros. v. City of Franklin, D.C.N.H., 
58 F.Supp. 551. 

49. U.S.—S. R. A., Inc., v. State of 
Minnesota, Minn.. 66 S.Ct 749, 827 
U.S. 658, 90 L.Ed. 85L 
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In territories 6 * or to reservations in states 61 of lands 
which were not purchased by the United States with 
the consent of the states. In any case, congress may 
authorize taxation by the state of private property 
located on lands under federal jurisdiction; 52 and, 
where the federal government has consented to 
taxation by the state, no type of privately owned 
property may escape the state's taxing power merely 
because it is owned or used on a reservation within 
federal control. 63 

§ 13. Purposes of Taxation 

A state purpose must be accomplished by state tax¬ 
ation. 

A state purpose must be accomplished by state 
taxation. 54 Although the taxing power of the state 


may be exercised for any object justifying the ex¬ 
ercise of the right of eminent domain, 66 the power 
to tax does not exist for a purpose not sanctioned 
by the constitution or expressly prohibited. 66 

§ 14. -Necessity of Public Purpose 

A tax can bo imposed only for a public purpose* 

Even when there is no express restriction in the 
constitution, there is an implied restriction under 
which the legislature cannot rightfully impose taxes 
for the benefit of private persons or in aid of 
private uses or enterprises. 67 This restriction grows 
out of the essential nature and purposes of all free 
governments, 68 and is inherent in the subject it¬ 
self, 53 and implied in all definitions of “taxes” or 


50. U.S.—Surplus Trading: Co. v. 
Cook, Ark, 50 SCt. 455, 281 US 
647, 74 LEd. 1091. 

61 C J. p 88 note 95. 

51. U.S—Surplus Trading* Co. v. 
Cook, supra—Ft. Leavenworth R. 
Co. v. Lowe, Kan., 6 S.Ct. 995, 114 
U.S. 625, 29 LEd. 264. 

52. Fa.—Kiker v. City of Philadel¬ 
phia, 31 A 2d 289, 346 Pa. 624. 

Validity 

The federal statute permitting 
state taxation of Income received 
within federal areas does not vio¬ 
late the constitutional provision pro¬ 
viding for exclusive jurisdiction in 
United States of territory ceded 
thereto.—Kiker v. City of Philadel¬ 
phia. supra. 

53. U.S.—Superior Bath House Co v. 
McCarroll, Ark, 61 S Ct. 603, 312 
U.S. 176, 86 L Ed. 721. 

Strict construction 
A federal statute permitting taxa¬ 
tion by a state on a military reserva¬ 
tion of the United States should be 
strictly construed, and the state tax¬ 
ing authority cannot go beyond the 
letter of such consent.—State of Min¬ 
nesota v. Ristlne, D.C.Minn., 36 F. 
Supp. 3, reversed on other grounds, 
C.C.A., State of Minnesota v. Keeley, 
126 F.2d 863. 

''Property” 

Under the act giving to Arkansas 
the consent of the United States to 
tax as personal property all struc¬ 
tures and other property in private 
ownership on the Hot Springs Na¬ 
tional Park Reservation, the mean¬ 
ing of the word “property** must be 
determined from its context as illu¬ 
mined by the subject treated and the 
objectives sought.—Superior Bath 
House Co. v. McCarroll, Ark, 61 S.Ct. 
503, 812 U.S. 176, 86 L.Ed 721. 

54 . Neb. — Peterson v Hancock, 64 N. 
W.2d 86, 166 Neb. 801. 

Bfc Iowa.—Carroll v. City of Cedar 
Vails, 261 N.W. 662, 221 Iowa 277. 


56. Ky.—Board of Education of Cal¬ 
loway County v. Talbott, 86 S.W.2d 
1059, 261 Ky 66. 

Workmen’s Compensation Aot 

A compensation act compulsory as 
to counties is void in that respect 
where a provision of the state consti¬ 
tution limits the right of counties to 
levy a tax to purposes specified which 
do not include the payment of com¬ 
pensation.—Murphy v Constitution 
Indemnity Co, 157 S E. 471, 172 Ga 
378—Floyd County v. Scoggins, 139 S. 
E. 11, 164 Ga. 485, 53 A.L.R. 1286. 

67. US —Carmichael v. Southern 
Coal & Coke Co , Ala., 67 S Ct 868, 
301 U.S 495, 81 LEd 1245, 109 
A L.R. 1327, modified on other 
grounds 57 S Ct 674, 300 U.S. 644, 
81 LEd. 858—Carmichael v. Gulf 
States Paper Corp, Ala., 57 S Ct 
868. 301 US. 495, 81 LEd. 1245, 109 
ALR. 1327, modified on other 
grounds 57 S Ct 674, 300 US. 644, 
81 LEd. 858—Great Lakes Dredge 
& Dock Co. v. Charlet, D.C.La, 43 
F.Supp. 981, affirmed, C.C.A., 184 F. 
2d 213, affirmed 63 S.Ct 1070, 319 
U.S. 293, 87 LEd. 1407. 

Ala.—State ex rel. Wilkinson v. Mur¬ 
phy, 186 So. 487* 237 Ala. 332, 121 
A.L.R. 283. 

Ariz.—City of Glendale v. White, 194 
P.2d 435, 67 Ariz. 231. 

Fla.—City of Daytona Beach v. King, 
151 So. 1, 132 Fla. 273, 116 A.L.R. 
880. 

Idaho.—Corpus Juris quoted la State 
ex rel, Walton v. Parsons, 80 P.2d 
20, 22, 58 Idaho 787. 

Ill.—People ex rel. City of Chicago 
v. Board of Com*rs of Cook County, 
189 NE. 26, 355 Ill. 244. 

La.—Louisiana State Dept of Agri¬ 
culture v. Sibille, 22 So.2d 202, 207 
La. 877. 

Mass.—McLean v. City of Boston, 97 
N.E.2d 542, 327 Mass. 118. 

Miss.—Gully v. Williams Bros., 180 
So. 400. 182 Miss. 110—Albritton v. 
City of Winona, 178 So. 799, 181 
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Miss. 75, 115 A.L.R, 1436, appeal 
dismissed Allbritton v City of Wi¬ 
nona, Mississippi, 68 S.Ct 766, 303 
U S. 627, 82 L.Ed. 1088— Corpus Ju¬ 
ris eited in Carothers v. Town of 
Booneville, 163 So. 670, 671, 169 
Miss. 511—Howie v. Panola-Quit- 
raan Drainage Dist, 151 So 154, 
168 Miss 387. 

Mo—Bowman v. Kansas City, 233 S. 

W.2d 26, 361 MO. 14. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
•89 N.H 346—In re Opinion of the 
Justices, 190 A. 425. 88 N.H. 484. 
Ohio.—Capitol Novelty Co. v. Evatt 
61 N E 2d 211, 145 Ohio St. 205, 
160 A.L.R. 1223, certiorari denied 

66 S.Ct. 48, 326 U.S. 738. 90 L.Ed 
440— Corpus Juris oited la City of 
Cleveland v. Ruple, 200 NE. 507, 
610, 130 Ohio St 465, 103 A.L.R. 
853. 

Pa.—Commonwealth v. Perkins, 21 A. 
2d 45, 842 Pa. 629, affirmed Perkins 
v. Commonwealth of Pennsylvania, 
•62 S.Ct 484, 314 U.S. 586, 86 L Ed 
473. 

S C.—Pickelsimer v. Pratt, 17 S.E.2d 
524, 198 SC. 225. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct 739, 
336 U.S. 930. 93 LEd. 1090. 

Wash.—Weyerhaeuser Timber Co. v. 
Roessler, 97 P.2d 1070, 2 Wash 2d 
304, 126 A.L.R. 882. 

W.Va,—State ex rel. Catron v. Sims, 

67 S.E.2d 465, 133 W.Va. 610- 
State ex rel. City of Charleston v. 
Sims, 54 S.E.2d 729, 132 W.Va. 826 
—Lingamfelter v. Brown, 52 SE.2d 
687, 132 WVa. 566—State ex rel. 
Bennett v. Sims, 46 S.E.2d 13, 131 
W.Va, 312. 

61 C.J, p 89 note 98. 

68. Idaho.— Corpus Juris quoted in 
State ex rel. Walton v. Parsons, 80 
1 P.2d 20, 22, 58 Idaho 787. 

61 C.J. p 89 note 98ft. 

59. Idaho.— Corpus Juris quoted la 
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‘‘taxation.” 6 ® To die extent that me man is com¬ 
pelled to pay in order to relieve others of a public 
burden properly resting on them, his property is 
taken for private purposes. 61 

It is sometimes provided in constitutions, either 
expressly or impliedly, that taxes shall be imposed 
for public purposes only. 62 Such provisions have 
been held to be declaratory of the common law, 63 
general in their application to all taxes, whether 
they are state, county, or municipal, 64 and to ex¬ 
clude the raising of money by taxation for private 
objects or purposes. 66 

{ 15. — What Is Public Purpose in Gen¬ 
eral 

Although It It often extremely difficult to define with 


accuracy what It a public ptjrpose, * tax It for a public 
purpote where It It for the support of government, or 
for any of the recognized objects of government. 

A tax is for a public purpose where it is for the 
support of government, 66 or for any of the rec¬ 
ognized objects of government, 67 or where it will 
directly promote the welfare of the community in 
equal measure. 66 Although the term a9 used in the 
constitutions has been held to be synonymous with 
governmental purpose, 69 it is often extremely diffi¬ 
cult to define with accuracy what is a public pur¬ 
pose; 70 and it has been held to be difficult and 
perhaps impossible to frame a definition which will 
readily and with unfailing certainty include every 
case which ought properly to be included, and ex¬ 
clude all others. 71 The requirement that a tax 
must be for a public purpose has regard to the use 


State ex rel. Walton v. Parsons, 80 
P 2d 20. 22. 68 Idaho 787. 

61 C J. p 89 note 99 

60. Idaho—Corpus Juris Quoted in 

State ex rel Walton v. Parsons, 
80 P.2d 20, 22, 68 Idaho 787. 

61 C J p 89 note 1. 

61. Neb—Peterson v. Hancock. 64 
N W 2d 86, 166 Neb. 801. 

Mot law hut sentence 

Act authorizing: contributions to 
be levied for mere private purpose, 
or for purpose which, even though it 
Is public, is one in which people from 
whom they are exacted have no inter¬ 
est would not be a law, but a sen¬ 
tence commanding periodical payment 
of certain Bums by one portion or 
class of people to another.—Peterson 
v. Hancock, supra. 

6ft. Ky.—Nichols v Henry, 191 SW 
2d 930. 301 Ky. 434, 168 A.L.R. 1385. 
Vt —Gross v. Gates, 194 A. 466, 109 
Vt. 166 

Wash.—State ex rel Collier v. Telle, 
116 P 2d 373, 9 Wash.2d 317. 

61 C.J. p 89 note 2. 

Provisions construed 

(1) The constitutional provision 
that all taxes shall be levied and 
collected for public purposes only 
refers to all taxes collected by the 
state Including property, excise, and 
all other taxes.—State ex rel. Col¬ 
lier v. Telle, supra. 

( 2 ) Under constitutional provision 
that the legislature shall not levy 
taxes or impose burdens on the 
people except to raise revenue suffi¬ 
cient for economical administration 
of the government, and that certain 
named purposes may be included in 
power to levy taxes and impose bur¬ 
dens, naming of such particular pur¬ 
poses does not exclude other proper 
governmental purposes; and the Un¬ 
employment Compensation Act does 
not violate such constitutional pro- 

84 C. J.S.—6 


vision —Friedman v. American Sure¬ 
ty Co of New Tork, 161 S.W.2d 670, 
137 Tex 149, answer to certified ques¬ 
tion conformed to, Civ.App., 164 S.W. 
2d 659 

(3) Constitutional provisions re¬ 
quiring taxes to be levied for public 
purposes only apply to property tax¬ 
es and do not control the imposing 
of license or excise taxes—Louisiana 
State Dept, of Agriculture v. Sibille, 
22 So 2d 202, 207 La. 877. 

(4) Statute authorizing exaction of 
tolls by county for passage over 
bridge was not invalid as contrary to 
constitutional provision forbidding 
levy of "tax” for benefit of any char¬ 
tered company, since "tolls” are not 
"taxes"—Masters v. Duval County, 
154 So 172, 114 Fla. 206. certiorari 
denied 55 S.Ct. 70, 293 U.S. 659, 79 
L.Ed. 660. 

(5) Intangible taxes are not affect¬ 
ed by constitutional provisions limit¬ 
ing state taxes to state purposes.— 
State ex rel. Watson v. Lee, 24 So. 
2d 798, 157 Fla 62, 163 ALR. 862. 

Workmen’s Compensation. Aots 

(1) Workmen’s Compensation Acts 
are not in violation of constitutional 
provisions designed to prohibit taxa¬ 
tion for private purposes, since the 
charge is made as incident to an ex¬ 
ercise of the police power.—Cunning¬ 
ham v. Northwestern Impr. Co., 119 
P. 554, 44 Mont. 189—71 C.J. p 283 
notes 44, 46. 

(2) A compensation act compulsory 
as to municipalities is not void for 
the reason that it will compel the 
municipality to levy a tax for other 
than a public purpose in order to pay 
claims for compensation—Borgnis v. 
Fftlk Co., 133 N.W. 209, 147 Wis. 827, 
37 L.R.A..N.S., 489—71 C.J. p 386 note 
48. 

63. Mo.—Deal v. Mississippi County, 

18 S.W. 24, 107 Mo. 464. 14 L.R.A. 

622. 


64L Tex—Goodnight v. City of Wel¬ 
lington, 13 S.W.2d 853, 118 Tex. 
267, answers conformed to, Civ. 
App., 15 S.W.2d 1971. 

65. Ariz —Proctor ▼. Hunt, 2>9 P 2d 
1958, 43 Ariz. 198 

La.—State ex rel. Town of Bossier 
City v. Padgett, 30 So 2d 665, 211 
La. 603 

Mass —Opinion of the Justices, 47 N. 

E 2d 260, 313 Mass. 779 
Wash—State ex rel. Collier v. Telle, 
U5 P 2d 373, 9 Wash 2d 317. 

61 C.J. p 90 note 5. 

66. Conn.—Beach v. Bradstreet, 82 
A. 1039, 85 Conn. 344, Ann.Cas. 
1913B 946 

N C —Corpus Juris cited la Green v 
Kitdhin, 50 S E 2d 546, 649, 229 N.C. 
450. 

67. Conn—Beach v. Bradstreet, 82 
A 1030, 85 Conn. 344, Ann.Cas. 
1913B 946. 

N.C.—Corpus Juris cited in Green v. 
Kltchin, 50 S E 2d 545, 549, 229 N. 
C. 450. 

68. Conn—Beach v. Bradstreet, 82 
A. 1030, 85 Conn. 344, Ann.Cas 
1913B 946. 

SXJ—Pickelsimer v. Pratt, 17 S.E.2d 
624, 198 SC. 225. 

69. Mont.—Stanley v. Jeffries, 284 
P. 134, 86 Mont. 114, 70 A.L.R. 166 
—State v. Dixon, 213 P. 227, 66 
Mont. 76. 

70. U.S — Corpus Juris cited la 
John A. Gabeleln, Inc v. Milbourne, 
DC.Md., 12 F.Supp. 105, 113. 

Ariz.—City of Glendale v. White, 194 
P.2d 436, 67 Ariz. 231. 

Iowa.— Corpus Juris cited in Dickin¬ 
son v. Porter, 35 N.W.2d 66, 80, 
240 Iowa 893, appeal dismissed 70 
S.Ct. 88, 838 U.S. 843, 94 L.Ed. 
616. 

61 C.J. p 90 note 12. 

71. Or.—Kinney v. City of Astoria, 
217 P. 840, 108 Or. 614. 
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which is to he made of the revenue derived from 
the tax, 7 * and not to any ulterior motive or purpose 
which may have influenced the legislature in pass¬ 
ing the act, 78 

In case of doubt as to whether a purpose is public 
or private, the courts are largely influenced by the 
public policy of the state, 74 and all reasonable doubts 
on the question should be resolved in favor of the 
legislative declaration of such question. 75 Generally 
speaking, the question whether a tax is levied for 
a public or private purpose i 9 to be determined by 
the course or usage of the government, the object 
for which such a tax has been customarily and by 
long course of legislation levied, and what objects 
or purposes have been considered necessary to the 
support and for the proper use of the government, 
whether state or municipal, 76 and by the essential 
character of its direct object; 77 but the courts are 
mindful of the fact that new customs may be formed, 
and new usages may prevail, and that a purpose 
formerly private may become public. 78 Prior de¬ 
cisions have been held to be of little weight. 79 Nei¬ 
ther the element of profit 80 nor novelty 81 are deter¬ 
minative of whether a purpose is public; the true 
test is whether the work is essentially public and 


for the general good of all the inhabitants, 81 ir¬ 
respective, it has been said, of the urgency of the 
public need or the extent of the public benefit that 
may follow. 83 It has been held that the term "pub¬ 
lic purposes,” as used m a constitution, should not 
be construed in a narrow and restricted sense. 84 

It is not sufficient to justify taxation for a private 
enterprise that such enterprise may incidentally or 
indirectly inure to the public benefit ; 86 but any direct 
public benefit, no matter how slight, as distinguished 
from merely incidental benefits, will sustain a tax, 86 
and the tax is not rendered invalid by the fact 
that private interests are incidentally benefited, 87 
or by the fact that some members of the pub¬ 
lic may derive more benefit than others, 88 or 
that the money raised will go to an individual, 89 
since it is sufficient if it is used to promote the 
general welfare and prosperity of the people. 90 
Where the object of a tax is to conserve the 
public health, comfort, and convenience in a par¬ 
ticular community, the mere fact that persons who 
do not share the burden of taxation may also be 
benefited by the undertaking does not affect the gov¬ 
ernmental power. 91 


72. U S.—A. Magnano Co. v. Ham¬ 
ilton, Wash, 64 S.Ct 699, 292 U. 
S 40, 78 LEd 1109 

73. US —A. Magnano Co. v. Hamil¬ 
ton, supra. 

74. Iowa.— Corpus Juris oltsd in 

Dickinson v Porter, 35 NW.2d 66, 
81, 240 Iowa 393, appeal dismissed 
70 S.Ct. 88, 238 U.S. 843, 94 L.Ed 
515. 

Ky.—Carman v. Hickman County, 215 
S.W. 408, 185 Ky. 630 

73. Ill.—Perkins v. Board of Com’rs 
of Cook County, 111 NE. 680, 271 
Ill. 449, Ann.Cas.l917A 27. 

N.C.—Turner v. City of Beidsville, 29 
S.E.2d 211, 224 NX?. 42. 

79. Conn—Walsh v. Jenks, 62 A.2d 
773, 135 Conn. 210—Forman Schools 
v. Town of Litchfield, 54 A.2d 710, 
134 Conn. 1. 

Mo.—State ex rel. City of Excelsior 
Springs v. Smith, 82 S.W.2d 87, 836 
Mo 1104. 

N.C.— Corpus Juris oltsd In Nash v. 
Town of T&rboro, 42 S.E.2d 209, 
211. 227 N.C. 288—Turner y. City 
of ReidsviUe, 29 S.H.2d 211, 224 N. 
C. 42. 

Wis.—State ex rel. American Legion 
1941 Convention Corp. of Milwau¬ 
kee v. Smith, 293 N.W, 16tt, 235 
"fffl*. 448. 

61 C.J. p 90 note 16. 

Court must look to all foots, not 

merely to Immediate purpose of ex¬ 
penditure.—Wheeler v. City of 

Brownsville, 220 S.W.2d 457, 148 Tex. 

6L 


77. Or—Kinney v. City of Astoria, 
217 P. 840, 108 Or. 514. 

7a Ariz.—City of Glendale v. White, 
194 P.2d 435, 67 Ariz. 281. 

N.C.—Corpus Juris oltsd In Nash v. 
Town of Tarboro, 42 S.E.2d 209, 
212, 227 N.C. 283. 

61 C.J. p 91 note 18. 

79. Ariz.—City of Tombstone v. Ma¬ 
cia, 245 P. 677, 30 Ariz. 218, 46 A. 
L.R 828. 

61 C.J. p 91 note 19. 

80. Ariz.—City of Tombstone v. 
Macia, supra. 

81. Ariz —City of Tombstone v. 
Macia, supra. 

8a N.H.—Holt v. Antrim, 9 A. 889, 
64 N.H. 284. 

61 C.J. p 91 note 22. 

8a Miss.—Albritton v. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 75, 115 
A L.R. I486, appeal dismissed All- 
britton v. City of Winona, Missis¬ 
sippi, 68 S.Ct. 766, 303 U.S. 627, 
82 L.Ed. 1088. 

61 C.J. p 91 note 28. 

84. Okl.—Board of Com’rs of Mar¬ 
shall County v. Shaw, 182 P.2d 
607, 199 Okl. 66. 

8a HI.—Robbins v. Kadyk, 143 N.E. 

868, 312 Ill. 290. 

61 C.J. p 91 note 24. 

86 . Mont—Cunningham v. North¬ 
western improvement Co., 119 P. 
554, 44 M6ht. 180. 

61 C.J. p 91 note 25. 
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87. Cal —People v. Sacramento 

Drainage Dist, 103 P. 207, 155 Cal. 
373. 

61 C.J. p 91 note 26. 

8a U.S.—A. Magnano Co. v. Hamil¬ 
ton, Wash., 64 SCt 599, 292 US. 
40, 78 L.Ed. 1109. 

Cal.—City of Los Angeles v. Post 
War Publlo Works Review Board, 
156 P 2d 746, 26 Cal 2d 161. 

La.—State v Wilson & Co. of Louisi¬ 
ana, 164 So. 636, 179 La. 648, ap¬ 
peal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana, 
55 S.Ct. 78, 293 US. 518, 79 LEd 
631. 

Ohio—Capitol Novelty Co v. Evatt, 
61 N.E.2d 211, 146 Ohio St 205. 
160 A L.R. 1223, certiorari denied 
66 S.Ct 48, 826 U.S. 738, 90 LEd 
440. 

61 C.J. p 91 note 27. 

89. Mont.—Stanley v. Jeffries, 284 P. 
184, 86 Mont. 1114, 70 A.L.R. 166. 

61 C.J. p 91 note 28. 

90. Ky.—Carman v. Hickman Coun¬ 
ty, 215 S.W. 408, 185 Ky. 680. 

91. Fla.—Hunter v. Owens, 86 So. 
839, 80 Fla. 812. 

Belatioushlp between qUm taxed and 
purpose 

(1) The constitution does not re¬ 
quire that there be any relationship 
between a class taxed and the pur¬ 
pose for which the prooeeds are to 
be spent.—New York Rapid Transit 
Corp. v. City of New York, N.Y., 
58 S.Ct. 721, 808 U.S. 678, 82 LEd. 
1024, rehearing denied 58 S.Ct 989, 
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Legislative tmd judicial functions . Although dif¬ 
ficult to determine,** and one of fact, 9 * the question 
as to whether a particular purpose is public in the 
sense of being a legitimate object of taxation is to 
be determined in the first instance by the legisla¬ 
ture; 94 but its decision, while entitled to the most 
respectful consideration, 95 is not conclusive and may 
be reviewed by the courts. 96 While the courts will 
not pronounce a tax law invalid on this ground un¬ 
less the absence of a public interest in its objects 
is clear and palpable, 97 if the tax is clearly for an 
unauthorized purpose, they will not hesitate to 
declare the law unvalid. 9 * 

§ 16. - Particular Purposes 

It It often difficult In practice to determine whether 
a particular object of taxation la public or private; tax¬ 
ation hat been euetained for the purpoie of paying 
bountiea and to raite money for the payment of the 
public debt. 

It is conceded that it is often difficult in practice 


to detex^nine whether a particular object of taxa¬ 
tion is public or private; 99 and it has been said 
that “public purpose” is a phrase perhaps incapable 
of definition, and better elucidated by examples. 1 
It has been held, however, that the power of taxation 
is exerted for a public purpose when the money 
raised is to be applied to the assumption of liability 
for the negligence of a state agent; 2 to the creation 
of a pension system for civil employees,* or of a 
state bonding fund; 4 to the alleviation of unem¬ 
ployment ; 5 to the development and conservation of 
water resources for domestic use, irrigation, and 
light and power; 6 to the maintenance of the mili¬ 
tia; 7 to the manufacture, distribution, and sale of 
cement; 8 to the payment of salaries of state offi¬ 
cers, 9 of soldiers' bonuses, 10 or of soldiers' pen¬ 
sions; 11 to the promotion of agricultural work, 1 * 
or of land settlement; 13 to the protection of prop¬ 
erty by means of police and fire departments; 14 to 
the relief of needy blind; 16 to the supplying of 
water, 16 including the irrigation of arid lands; 17 to 


804 U.S 588, 82 L.Bd. 1548—Brook¬ 
lyn & Queens Transit Corp. v. City 
of New York, N.Y., 68 S.Ct 721, 303 
U.S. 573. 82 L.Ed. 1024, which an¬ 
swered question certified 296 N.Y S. 
1022, 261 App.Div. 798, rehearing de¬ 
nied 58 S.Ct. 989. 804 U.S. 588, 82 
L. Ed. 1548. 

(2) No relation need exist between 
the taxpayers and the objects of the 
tax.*—In re Yerian, 35 Hawaii 855 
90- Ill.—Perkins v. Board of Com’rs 
of Cook County, 111 N.E. 580, 271 
Ill. 449, Ann,Cas.l917A 27. 

93. Minn.—Gustafson ▼. Rhinow, 175 
N.W. 908, 144 Minn. 416. 

94 . Ind—State ex rel Jackson v 
Middleton, 19 N.E 2d 470. 215 Ind. 
219, followed in 20 N.E 2d 509, 215 
Ind. 219. 

Wis—State ex rel. American Legion 
194il Convention Corp of Milwau¬ 
kee v. Smith, 298 NW. 161, 235 
Wis. 443. 

61 CJ. p 91 note 38—71 CJ. p 285 
note 48 [a] (1). 

90 . Mont—Mills v. Stewart. 247 P. 
332, 76 Mont. 429, 47 A.L.R. 424 

96. U.S.—Corpus Juris cited la 
John A. Gebelein, Inc. v Mllbourne, 
D.C.Md., 12 FSupp. 105, 114. 

Fla—City of Daytona Beach v. King. 
181 So. 1, 132 Fla. 273, 116 A L.R 
880. 

61 C.J. p 91 note 35. 

97 . Ind.—State ex rel. Jackson v. 
Middleton, 19 N.E.2d 470. 215 Ind. 
219, followed In 20 N.E.2d 509, 215 
Ind. 219. 

Iowa.—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 94 
USd. 616. 


Tex—Wheeler v City of Brownsville, 
220 S W.2d 457, 148 Tex. 61. 

Wis —State ex rel. American Legion 
1944 Convention Corp. of Milwau¬ 
kee v. Smith, 293 N.W. 161, 235 
Wis. 443. 

61 C J p 92 note 36. 

98. U S —Citizens Sav., etc., Assoc, 
v Topeka, Kan, 20 Wall 655, 22 
LEd 455 

N Y —Matter of Jensen, 60 N.Y S. 
933, 44 AppDiv. 509. 

99. Iowa — Corpus Juris cited in 
Dickinson v Porter, 35 NW2d 
66, 80, 240 Iowa 393, appeal dis¬ 
missed 70 SCt 88, 338 U.S 843, 94 
LEd 515. 

Nev — Corpus Juris quoted in Washoe 
County Water Conservation Diet 
v. Beemer, 45 P.2d 779, 782, 56 Nev. 
104. 

61 C J p 92 note 39. 

1. Ariz—City of Tombstone v. Ma- 
cia, 245 P 677, 30 Ariz. 218, 46 A. 
LR 828 

Nev.— Corpus Juris quoted in Washoe 
County Water Conservation Dist v. 
Beemer, 45 P 2d 779, 782, 56 Nev. 
104. 

2. Mont—Mills v. Stewart, 247 P. 
332, 76 Mont 429, 47 AL.R. 424. 

3. Mich—Bowler v. Nagel, 200 N. 
W. 258, 228 Mich. 434, 37 A.L.R. 
1154. 

4. N.D.—State v. Taylor, 156 N.W. 
561, 33 N.D. 76, L.R.A.1918B 156, 
Ann.Cas 1918A 583. 

5. U.S —Standard Dredging Corpora¬ 
tion v. Murphy, N.Y., 63 S.Ct 1067, 
319 U.S 306, 87 L.Ed. 1416. 

S.C.—Pickelsimer v. Pratt 17 S.E.2d 
524, 198 SC. 225. 

Wash.—State ex rel. Hamilton v. 
Martin, 23 P.2d 1, 173 Wash. 249. 
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0. Nev.— Corpus Juris quoted la 
Washoe County Water Conserva¬ 
tion Dist v. Beemer, 45 P.2d 779, 
782, 66 Nev. 104. 

61 C.J. p 93 note 60. 

7. Mass—Hodgdon v. Haverhill, T9 
N.E. 830, 193 Mass. 406. 

61 C J. p 93 note 61. 

8. S D —Eakin v. South Dakota State 
Cement Commission, 183 N.W. 651, 
44 S.D. 268—In re Opinion of the 
Judges, 180 N.W. 957, 43 S.D. 648. 

9. Okl —Helm v Childers, 75 P,2d 
398, 181 Okl. 535. 

61 C J p 93 note 63. 

10. Kan—State v. Davis, 213 P. 171, 
113 Kan 4. 

61 C.J. p 93 note 64. 

11. Ky.—Bos worth v. Harp, 157 S 
W. 1084, 154 Ky 659. 45 L.R.A..N. 
S, 692, Ann Cas 1915C 277. 

12. Ky.—Carman v. Hickman Coun¬ 
ty, 215 SW 408, 186 Ky. 630. 

61 C.J p 93 note 66. 

13. SD.—Wheelon v. South Dakota 
Land Settlement Board, 181 NW. 
359, 43 SD. 551, 14 A.L.R 1145. 

14. N.Y.—R e c t o r, Churchwardens 
and Vestrymen of Christ Church, 
Bronxville v. Town of Eastchester, 
99 N.Y.S.2d 991, 197 Mlsc. 943. 

61 C J. p 93 note 68. 

15. Ohio.—Davies v. State, 27 Ohio 
Cir.Ct. 593. 

20 C.J. p 546 note 26 [k]— 61 C.J. p 93 
note 69. 

16. Tex.—Ball v. Merriman, Civ. 
App, 245 S.W. 1012, nw^rsed on 
other grounds 296 S.W. 1085, 116 
Tex. 627. 

17. Ari*.—Brown v. Electrical Dist. 
No. 2, Pinal County, 223 P. 1068, 
26 Aria 181. 
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the support of the poor; 1 * and to other objects af¬ 
fected with a similar public interest. 19 

The power of taxation is also exerted for a 
public purpose when the money raised is to be ap¬ 
plied to the construction, maintenance, operation, 
support, aid, or encouragement, a 9 the case may be, 
of cemeteries, 20 forest preserves, 21 interstate or in¬ 
ternational expositions, 22 memorial buildings, monu¬ 
ments, and other public ornaments, 28 municipal ice 
plants, 24 public buildings, 26 public charitable and 
reformatory institutions, 26 public parks or pleasure 
grounds, 27 public roads, 28 public schools, colleges, 
and universities, 29 public streets, 30 public tunnels, 81 
public works, 82 railroads 33 or of a terminal to be 
leased to, and used in connection with, a railroad, 84 
or wild life preserves. 86 The rule forbidding taxa¬ 
tion for private purposes has been held not to render 
invalid taxes imposed for the purpose of compen¬ 


sating lot owners In a certain town for damages sus¬ 
tained by the removal of the county seat there¬ 
from. 86 

On the other hand, taxation has been held not to 
be for a public purpose when the money raised is to 
be applied to the buying and selling of gasoline; 87 
to the maintenance of an art museum under control 
of a private corporation, 38 or to the maintenance of 
a municipal ice plant; 89 to the payment of a sub¬ 
scription for stock of a railroad ; 40 to the providing 
of scholarships to a state university; 41 to the pur¬ 
chase of a box factory to be leased to a private cor¬ 
poration, 42 to the relief of aged persons; 48 to the 
support of private business or manufacturing enter¬ 
prises, 44 or of private and sectarian educational in¬ 
stitutions in which the state or municipality, or its 
inhabitants as such, have no interest or power of 
control; 46 or to or for other objects not affected 


18. U.S.—-Kelly v. Pittsburgh, Pa., 
104 U.S. 78. 26 L.Ed. 659. 

19. Fla.—Miller v. Ryan, 54 So.2d 
60. 

Mass—Opinion of the Justices, 47 N. 

E 2d 260, 313 Mass. 779 
Minn.—Erickson v. King, 16 N.W. 2d 
201, 218 Minn. 98—State ex rel. 
Equity Farms v. Hubbard, 280 N. 
W. 9, 203 Minn. Ml. 

Okl.—Board of Com’rs of Marshall 
County v. Shaw, 182 P.2d 607, 199 
Okl. 66. 

Or.—Petition of Board of Directors 
of Tillamook People's Utility Dist., 
86 P.2d 460, 160 Or. 630. 

ZL1.—Opinion to the Governor, 69 A. 
2d 631, 76 R I. 249. 

Utah.—Utah Mfrs' Ass’n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Wis.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee v. Smith. 293 N.W. 161. 236 
Wis. 443. 

61 C.J. p 93 note 73. 

80. Tenn.—Town of Pulaski v. Bal- 
lentine, 284 S.W. 370, 168 Tenn. 
393. 

8l« Ill.—Perkins v. Board of Com’rs 
of Cook County, 1M N.E. 680, 271 
Ill. 449, Ann Cas.l917A 27. 

88. Minn.—Minneapolis v. Janney, 
90 N.W. 812, 86 Minn. 111. 

Neb.—State v. Cornell, 74 N.W. 59, 
63 Neb. 666, 68 Am.S.R. 629, 89 L.R. 
A. 613. 

83. Ky—Barrow v. Bradley, 227 S. 
W. 1016, 190 Ky. 480. 

Ohio—Dexter v. Ralne, 10 Ohio Dec., 
Reprint, 25, 18 Cinc.L.Bul. 61. 

84 . Arlz.—City of Tombstone v. 
Mada, 245 P. 677, 80 Arlz. 2.18, 46 
AL.R. 828. 

86 , Or.—-Kinney v. City of Astoria, 
217 P. 840, 108 Qr. 614. 

90 » Ky. — Kentucky Bldg. Commis¬ 


sion v. Effron, 220 S.W.2d 836, 310 
Ky. 355. 

61 C.J. p 92 note 48. 

87. Mass.—Salisbury Land & Im¬ 
provement Co. v Commonwealth, 
102 N.E 619, 215 Mass. 371, 46 L. 

R. A..NS, 1196. 

61 C.J. p 92 note 49. 

88. Ind.—Gaflll v. Bracken, 145 N. 
E 312, 196 Ind. 65.1, rehearing de¬ 
nied 146 N.E. 109, 195 Ind. 651. 

61 C.J. p 92 note 50. 

89. Mass.—Knights v. Treasurer and 
Receiver General, 130 N.E. 60, 237 
Mass 493, affirmed 48 S.CL 1, 260 
U S. 12, 67 L Ed 102. 

61 C.J. p 92 note 51. 

State colleges 

Ky.—Higgins v. Prater, 14 6.W. 910, 
9.1 Ky. 6, 12 Ky L 645. 

11 C.J. p 986 note 36. 

30. Ky.—Maydwell v. Louisville, 76 

S. W. 1091, 116 Ky. 885, 888, 25 Ky. 
L. 1062, 165 Am.S R. 245, 63 L.R.A 
655. 

31. Colo —Mllhelm v. Moffat Tun¬ 
nel Improvement Dist., 211 P. 649, 
72 Colo 268. 

38. Colo.—People v. Lee, 218 P. 583, 
72 Colo. 598. 

33. Me—In re Opinions of the Jus¬ 
tices, 106 A 865, 118 Me. 503. 

6(1 C.J. p 92 note 55. 

34. U.S.—Mllhelm v. Moffat Tunnel 
Improvement Dist., Colo., 43 S.Ct. 
694, 262 U.S. 710, $7 L.Ed. 1194. 

61 C.J. p 93 note 56. 

38. Minn.—Lyman v. Chase, 226 N. 
W. 633, 842, 178 Minn. 244. 

36. Ga.—Wilkinson y. Cheatham, 43 
Ga. 268. 

37. S.D.—White Eagle Oil A Refin¬ 
ing Co. v. Gunderson, 205 N.W. 614, 
48 SD. 608, 48 AL.R. 897. 

38. Mo.—estate v. St Louis, 115 8. 
W. 684, 216 Mo. 47. 
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39. La.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 135 La. 
898, LR A 1915B 859. 

61 C.J. p 94 note 77. 

4a Ill.—People v. School Trustees, 
78 Ill. 136. 

41. Mo —Simmons Medicine Co. v. 
Ziegenhein, 47 SW. HO. 145 Mo 
368—State v. Switzler, 45 S.W. 245, 
143 Mo 287, 65 Am.S R. 653, 40 L. 
RA 280. 

42. Tenn.—Ferrell y. Doak, 275 S.W. 
29, 162 Tenn 88, 46 AL.R. 690. 

43. N.H.—In re Opinion of the Jus¬ 
tices, 154 A 217, 85 N.H. 562. 

44. Ill.—People ex rel. Ward v. Chi¬ 
cago & E I. Ry. Co., 6 N.E 2d 119, 
365 Ill. 202. 

61 C.J. p 94 note 82. 

Xn. order to justify public aid to 
private enterprise serving public 
purpose, there must be some obliga¬ 
tion to public assumed by enterprise 
in consideration for aid, and public 
aid to private enterprise is not jus¬ 
tified, unless public is in need of crea¬ 
tion, maintenance, or Increase of 
service furnished by private enter¬ 
prise, and, if public is already ade¬ 
quately served, its aid is essentially 
for private purpose —In re Opinion of 
the Justices, 190 A 425, 88 NK 484. 
Indirect advantage 

Public aid to private enterprise 
cannot be validated on ground of In¬ 
direct publio advantage of Industrial 
welfare and general prosperity, even 
if public advantage takes specific 
form, such as work for those in need 
of employment and dependent on 
public assistance, and legislature can¬ 
not aid private industry at expense of 
state, although prosperity of par¬ 
ticular private industry may be mat¬ 
ter of public concern.—In re Opinion 
of the Justices, supra. 

4ft. Ky.—Sherrard v. Jefferson Coun- 
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with public interest 49 So it has been held that 
money cannot lawfully be raised by taxes for the 
care and treatment of inebriates or drug addicts, 47 
and that it is no part of the office of government to 
provide amusement for the people at the public 
expense. 48 

Bounties . Taxation has been sustained for the 
purpose of paying bounties to volunteers in the 
military service, as an inducement to enlist, 49 or to 
persons who have been drafted into such service, 50 
or to persons who, by reenlisting, had contributed to 
relieve the locality from draft. 61 On the other 
hand, it has been held that the legislature has no 
power to levy taxes, long after a war is over, for the 
payment of bounties to soldiers who had not previ¬ 
ously received any, or for the equalization of boun¬ 
ties. 62 Taxation for the payment of certain other 
bounties has been held invalid as being for a private, 
rather than a public, purpose, 68 or held valid as be¬ 
ing for a public, rather than a private, purpose. 64 

Payment of debts or claims . Taxation to raise 
money for the payment of the public debt or ex¬ 
penses is always recognized as being for a public 
and legitimate purpose, 66 even though the particular 
debt or claim against the state or municipality rests 
only on a moral obligation and would not be en¬ 
forceable at law. 66 This principle cannot, however, 
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be extended to include a mere gratuity not based on 
any obligation legal, equitable, or moral. 67 A valid 
tax may be imposed to repay money advanced, or 
contributed to a public fund, for the purpose of 
inducing persons to enlist in military service during 
a war; 68 but not to repay sums paid by drafted 
men for substitutes. 69 The power to tax may be 
executed to pay debts incurred before the property 
holder came within the jurisdiction. 60 

A sinking fund tax is a tax raised to be applied 
to the payment of the principal and interest of a 
public loan 61 or obligation. 62 

Where public officers, in the honest and faithful 
discharge of their duty, have been subjected to loss 
or damage, the responsibility for which does not 
properly attach to them, it has been held proper for 
the state or municipality to reimburse them, and 
that taxation for this purpose is legitimate, 63 al¬ 
though there are some cases in which the loss or 
damage has been held not to constitute such a claim 
as to justify taxation for the purpose of reimburse¬ 
ment. 64 It has been held that the payment of claims 
which are void as arising under a statute which has 
been declared to be unconstitutional is not a legiti¬ 
mate object of taxation; 66 and, under a constitu¬ 
tional provision declaring that the legislature shall 
have no power to pay any claim against the state, 


ty Board of Education, 171 SW 
2d 963, 294 Ky. 469. 

61 C.J p 94 note 83. 

40. S.D.—In re Opinion of the Judg¬ 
es, 240 N.W. 600. 69 S.D. 469. 

61 C.J. p 94 note 84. 

47. Wis.—State v. Froehlich, 94 N. 
W. 60, 118 Wis. 129, 99 Am S R 
986, 6(1 L R A. 346—Wisconsin Keo- 
ley Inst. Co. v. Milwaukee County, 
70 N.W. 68. 96 Wis. 163, 60 Am S.R 
105, 36 LR.A 65. 

48. Conn—New London v. Bralnard, 
22 Conn. 553. 

N.T.—Hodges v. Buffalo, 2 Den. 110 

61 C.J. p 94 note 86. 

49. Mass—Freeland v. Hastings, 10 
Allen 570. 

61 C J. p 94 note 88. 

60 . Conn—Booth v. Woodbury, 82 
Conn. 118. 

N.Y.—People v. Westford, 38 How Pr. 
23. 

61 . Ohio.—State v. Richland Tp. ( 20 
Ohio St. 862. 

68 . Mass—Opinion of Justices, 77 
N.E 820, 190 Mass. 611. 

61 C.J. p 95 note 91. 

63 . Mich —Michigan Sugar Co. v. 
Auditor General, 83 N.W. 626, 1124 
Mich. 674, 83 Am S.R. 364, 56 L R. 
A. 329, error dismissed 22 S.Ct 681, 
185 U.S. 112, 46 LEd. 829. 

61 C.J. p 96 note 92. 


54. Tex —Dimmit County v. Frasier, 
CivApp., 27 S.W. 829. 

61 C.J. p 95 note 93 

55. U.S.—Pocahontas Coal & Coke 
Co v. Cook, C.C A/W.Va., 74 F.2d 
878 

Fla—Dundee Corp. v. Lee, 24 So.2d 
234, 156 Fla. 699 

Ill —People ex rel. Nelson v. Swan¬ 
son, 99 N E 2d 199, 409 Ill 334 

Kan —Kansas Gas & Electric Co. v. 
Dalton, 46 P 2d 27, 142 Kan 69 

Mo—State ex rel. and to Use of 
Stoecker v. Jennings Sewer Dist 
of St Louis County, 63 S W.2d 133, 
333 Mo 900. 

Tex—Wheeler v. City of Brownsville, 
220 S W 2d 457, 148 Tex 61 

Va—Commonwealth v. National Fire 
Ins. Co. of Hartford, 172 S E. 448, 
161 Va. 737. 

Wis—State ex rel. Attorney General 
v. Wisconsin Constructors, 268 N 
W. 238, 222 Wis. 279. 

6tl C.J. p 95 note 94. 

56. Ky.—Department of Finance v. 
Dlshman, 183 SW2d 540, 298 Ky. 
645, 165 A.L.R. 1429—Board of Ed¬ 
ucation of Calloway County v. Tal¬ 
bott, 86 S W.2d 1059, 261 Ky. 66 

Wash.—State ex rel. Washington 
Nav. Co. v. Pierce County, 51 P.2d 
407, 184 Wash. 414, modified on oth¬ 
er grounds 60 P.2d 16, 187 Wash. 
695. 

61 C.J. p 95 note 95. 
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57. N.Y.—Chapman v New York, 61 
N.E. 108, 168 NY. 80, 85 Am.S.R. 
661, 56 LR.A. 846. 

6»1 C J. p 95 note 96. 

58. Ill —Sullivan v. State, 66 Ill. 
75. 

61 C J. p 95 note 97. 

59. Mass—Freeland v. Hastings, 10 
Allen 570 

N.Y—Bush v Orange County, 53 N. 
E 1121, 159 N.Y. 212, 70 Am S R. 
538, 45 LR.A. 556. 

60. N Y —Pumpelly v. Owego, 46 
How.Pr. 219 

61. Neb—Union Pac. R. Co. v. Daw¬ 
son County, 11 NW. 307, 308, 12 
Nob. 254, 256. 

58 C J. p 739 note 56. 

62. Iowa.—Brooks v. Brooklyn, 124 
NW. 868, 872, 146 Iowa 136, 26 L. 
R.A..N.S., 425. 

63. Ky.—Department of Finance y. 
Dishman, il83 S.W.2d 540, 298 Ky. 
545, 155 A L.R. 1429. 

61 C.J. p 95 note 1. 

64. Me—Thorndike v. Camden, 19 A. 
96. 82 Me 89, 7 LR.A. 463. 

61 C.J. p 95 note 2. 

65. Iowa.—Trepp v Independent 

School Diet of Pocahontas, 240 N. 
W. 247, 213 Iowa 944. 

61 C.J. p 95 note 3. 
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or any county or municipality, under any agreement 
or contract, made without express authority of law, 
the payment of a claim which is void as arising 
under an unconstitutional statute is not a legitimate 
object of taxation. 66 On the other hand, it has 
been held that a tax may be levied to pay expenses 
incurred under an unconstitutional statute, 67 and 
that a statute authorizing taxation to pay a bounty 
to which claimant had become entitled under a prior 
statute, while such statute was in force and regard¬ 
ed as valid, may be sustained on the ground that it 
is for the payment of a debt constituting a moral 
obligation, although not enforceable at law. 66 

§ 17. -Special or Local Purposes 

There may be special or local taxation for special 
or local purposes of a public character and beneficial to 
the community which pays the tax. 

A tax cannot lawfully be imposed on any one 
political subdivision or organized community for 
the sole benefit of another, 69 but there may be 
special or local taxation for special or local purposes 
of a public character and beneficial to the com¬ 
munity which pays the tax, 70 even though the 
benefits do not accrue entirely to such community 71 
or direct benefits do not accrue to all property with¬ 
in the community. 72 If any appreciable benefit ac¬ 


crues to the district or community taxed, it is suffi¬ 
cient, although the improvement is located else¬ 
where. 78 An exclusively state purpose must be ac¬ 
complished by state taxation, while a purpose ex¬ 
clusively for the benefit of a particular community 
or locality, and in which the state has no sovereign 
interest, must be accomplished by local taxation; 74 
but a single project may in some instances consti¬ 
tute a dual purpose, and, where, although it is to a 
large extent of general benefit, it also especially and 
peculiarly benefits a local community, such com¬ 
munity may be taxed for a just proportion of the 
cost. 76 A legislative declaration as to whether a 
tax is a state or local tax, although of great weight, 
is not controlling. 76 

Home rule provisions. The principle of home 
rule is now generally established by some state con¬ 
stitutions, 77 and under such a provision the state 
may not impose taxes for county 78 or municipal 79 
purposes. However, it has been held that the su¬ 
preme taxing power of the state should not be 
crippled by the home rule provisions so as to take 
from the state the right to create a new system of 
taxation, and bring in property of a new character, 
hitherto untaxed, with some other property mciden- 


66. Cal.—Miller v. Dunn, 11 P. 604, 
2 Cal.Unrep. Cab. 678. 

67. N.Y.—Knapp v. Newtown. 1 
Hun 270, 8 Thom pa. & C. 760. 

61 C.J. p 96 note 5. 

68 . U S.—JU. S. v. Realty Co.. La., 16 
S.Ct 1120, <163 U.S. 427, 41 L.Ed. 
216. 

69. Ala.—Garrett v. Colbert County 
Board of Education, 60 So.2d 276, 
256 Ala. 86. 

N.C.—Reeves ▼. Buncombe County, 
167 S.E. 452, 204 N.C. 45. 

61 C.J. p 96 note 7. 

70. Ind.—City of Indianapolis v. 
Bryan, 125 N.E. 38, 188 Ind. 686. 

Neb.—Peterson v. Hancock, 54 N.W. 
2d 85, 156 Neb. 801. 

Wash.—Newman v. Schlarb, 50 P.2d 
36, 184 Wash. 147. 

61 C.J. p 96 note 8. 

"Local tax"; "local taxation" 

(1) A "local tax" is a tax on prop¬ 
erty in the locality, by the govern¬ 
ing body thereof for an amount fixed 
by It, and for local governmental uses 
declared by It.—Society for Estab¬ 
lishing Useful Manufactures v. Pat- 
arson, 98 A. 440, 442, 89 N.J.Law 208. 

(2) "Local taxation" is a term used 
to distinguish this form of taxation 
from that form of taxation which is 
general and for the whole state.— 
People v. Brooklyn Board of Asses¬ 
sors, 86 N.E. 508, 041 N.T. 476—38 
CLJ. P 180 note 57, 


71. N.H.—City of Keene v. Town of 
Roxbury, 81 A.2d 489, 97 NE 82. 

61 C.J. p 96 note 9. 

72. Cal.—In re Madera Irrigation 
Hist, 28 P. 272, 92 Cal. 296, 27 Am. 
S.R. 106. 

Wls.—Land, etc, Co. v. Brown, 40 N. 
W. 482, 78 Wis. 294, 3 L.R.A. 472. 

73. Mass.—Carter v. Cambridge, etc., 
Bridge, 104 Mass. 236. 

74L Fla.—Carlton v. Mathews, 187 
So. 815, 103 Fla. 301. 

61 CJ. p 96 note 12. 

76. Fla.—Amos v. Mathews, 126 So. 
808, 99 Fla. 1. 

76. Fla.—Carlton v. Mathews, 187 
So. 815, 103 Fla. 301—Amos v. 
Mathews, 126 So. 808, 99 Fla. 1, 
65, 115. 

77. Colo.—Police Protective Ass’n of 
Colo. v. Warren, 76 P.2d 94, 101 
Colo. 586. 

61 CJ. p 96 note 16. 

78. Fla.—Carlton v. Mathews, 187 
So. 815, 108 Fla. SOL 

Okl.—Pawnee County Excise Board 
v. Kura 101 P.2d 614, 1187 Okl. 110. 
61 CJ. p 97 note 17. 

Vhs test as to whether purpose 
is for a county purpose is whether 
the purpose is for strictly county 
uses for which the county or its in¬ 
habitants alone would benefit or is 
for a purpose for which the entire 

70 


state is concerned or will benefit — 
Police Protective Ass’n of Colo. v. 
Warren, 76 P 2d 94, 101 Colo. 686. 
Changed conditions 
If at the time of the adoption of 
the constitution a particular purpose 
was as a matter of fact a municipal 
purpose, and has now by reason of 
progress and changed conditions 
become as a matter of fact a state 
purpose, it is no longer within the 
constitutional provision forbidding 
levy of taxes for "county purposes " 
—Police Protective Ass'n of Colo v. 
Warren, supra. 

Statutes held not invalid 

Cal.—People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 Cal.App.2d 
839. 

Colo.—Police Protective Ass'n of 
Colo. v. Warren, 76 P.2d 94, 101 
Colo. 686. 

Idaho.—Independent School Dlst No. 
6 in Twin Falls County v. Com¬ 
mon School Diet. No. 88 in Twin 
Falls County, 131 P.2d 786, 64 Ida¬ 
ho 803. 

Mont—Rosebud County v. Flinn, 98 
P.2d 830, 109 Mont 587. 

79. Colo.—Police Protective Ass'n of 
Colo. v. Warren, 76 P.2d 94, 191 
Colo. 586. 

Okl.—Pawnee County Excise Board 
v. Kura, 101 P.2d 614, 187 Okl. 
110 . 

61 CJ. p 97 note 18. 
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tal thereto, and worthless without it, 80 and these 
provisions have been held not to prevent the valua¬ 
tion of property by the state board for local taxa¬ 
tion, 81 or to preclude the state from authorizing the 
state tax commission to assess omitted property, 82 
or to supervise and control the assessment of prop¬ 
erty, 83 or to preclude the state from levying directly 
a tax on a political subdivision, 84 as on functions 
which a municipality performs in it 9 governmental 
capacity as an agency of the state. 86 These provi¬ 
sions have been held not to apply to a special tax, 
such as a registration tax on the privilege of re¬ 
cording instruments, 86 or to a license tax. 87 

A distinction has been pointed out between local 
matters of purely municipal or corporate concern 
and those which may be local as to their establish¬ 
ment, but bear no relation to the corporate or mu¬ 
nicipal purposes of the city, 88 such as zoological 
parks; 89 and such provisions have been held to 
apply to purely municipal affairs but not to consti¬ 
tute a limitation on the power of the legislature to 
impose taxes for purposes in which, although of a 
municipal character, the state has a sovereign inter¬ 
est, 90 such as taxation for fire protection, 91 high- 
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ways, 92 bridges, 98 maintenance of schools, 04 and 
maintenance of inmates of blind, insane, and deaf 
and dumb institutions committed from the different 
counties. 96 So, too, the legislature may impose tax¬ 
es, local in their character, against a municipal 
corporation or the inhabitants thereof, if required 
for the general good of the state, because such taxes 
are not merely and only for corporate purposes, 96 
such a9 taxation for the maintenance of dependent, 07 
delinquent, 98 and neglected 90 children. 

§ 18. Statement of Object of Tax 

Tax statutes must comply with a constitutional re¬ 
quirement that every law which Imposes, continues, or 
revives a tax shall distinctly state the tax and the ob¬ 
ject to which it Is to be applied, and that It shall not be 
sufficient to refer to any other law to fix such tax or 
object. 

Provisions in constitutions that every law which 
imposes, continues, or revives a tax shall distinctly 
state the tax and the object to which it is to be 
applied, and that it shall not be sufficient to refer 
to any other law to fix such tax or object, have been 
held to be mandatory, 1 and all tax statutes must 
comply therewith. 2 It has been held, however, 
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80 . NT —People r. State Tax 

Com’rs, 67 NE 69. 174 NY 417, 
105 Am SR 674, 63 LRA 884. af¬ 
firmed 25 SOt 705, 713, 715, 199 
U.S. .1, 48, 53, 60 L Ed. 65, 79, 85 

81. Ky.—Paducah St. R. Co v Mc¬ 
Cracken County, 49 S.W. 178, 105 
Ky. 472, 20 Ky L 1294. 

61 C.J. p 97 note 20 

82 . Mo.—State ex rel. Thompson v. 
Jones, 41 S.W.2d 393, 328 Mo. 267 

83 . Mo—Brinkerhoff-Faris Trust ft 
Savings Co v. Hill, 19 S.W.2d 746, 
323 Mo. 180, certiorari denied 50 
S.Ct. 86. 280 US. 604, 74 L Ed. 
648, revoked 60 S.Ct. 162, 280 U S 
550, 74 LEd 608, and reversed on 
other grounds 60 S Ct. 451, 281 U. 
S. 673, 74 LEd 1107. 

84. s.C. —Evans v. Beattie. 135 S.E 
538, 137 aC. 496. 

85 . Ill.—Littell v. City of Peoria, 
29 N.E.2d 533, 374 Ill. 344—reople 
ex rel. Moshier v. City of Spring- 
field, H9 N E.2d 598. 370 Ill. 541. 

86. Okl.—Trustees', Executors' & Se¬ 
curities Ins. Corp. v. Hooton, 167 P. 
293, 53 Okl. 630, LR.A.1916E 602. 

87. Mont—State v. Camp Sing, 44 
P. 516, 18, Mont 128, 56 Am.S.R. 
651, 33 L.R.A. 636. 

88. Mo—State ex rel Zoological 

Board of Control v City of St Lou¬ 
is, 1 S.W.2d 1021, 318 Mo. 910. 

88. Mo. — State ex rel. Zoological 
Board of Control v. City of St. 
Louis, supra. 


90. Okl.—Board of Com’rs of Mar¬ 
shall County v. Shaw, 182 P 2d 507, 
199 Okl 66 

61 C J. p 97 note 28. 

91. La—Citizens' Ins Co v. Hebert. 
71 So 955, 139 La. 708. 

61 C J p 97 note 29. 

92. Okl —Ex parte Shaw, 157 P. 900, 
53 Okl. 654 

Payments in retirement of bonds 

The word “purpose" is descriptive 
of the primary object or end sought 
to be accomplished, and, when a 
county has issued its bonds for road 
construction purposes, the fact that 
a county debt is thereby contracted 
does not preclude subsequent pay¬ 
ments, made in retirement of the 
bonds, from being expenditures for 
road construction purposes within 
meaning of the constitutional provi¬ 
sion.—Pawnee County Excise Board 
v. Kurn, 101 P 2d 614, 187 Okl. 110. 

93. Okl.—Pawnee County Excise 
Board v. Kurn, supra. 

94. Okl.—Atchison, T. ft S. F. Ry. 
Co. v. State, 113 P. 921, 28 Okl. 94, 
40 LR.A..N.S., 1. 

95. Ohio.—State v. Huwe, 137 N.B. 
1167, 105 Ohio St. 804. 

96. Ill.—St Hedwig's Industrial 
School for Girls v. Cook County, 
124 N.E. 629, 289 Ill. 432. 

97. Ill.—St. Hedwig’s Industrial 
School for Girls v. Cook County, 
supra. 

98. Mo.—Ex parte Loving, 77 S.W. 
508, 178 Mo. 194. 
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99. Mo—Ex parte Loving, supra. 

1. N.D — Corpus Juris quoted In 
Brye v. Dale, 250 N.W. 99, 101, 64 
ND. 41. 

61 C J. p 98 note 40 

2. Ark—Page v McCuin, 148 S.W.2d 
308, 201 Ark 890 

ND —Corpus Juris quoted in Brye 
v. Dale, 250 N.W. 99, 101, 64 N.D. 
41. 

61 C.J. p 98 note 41. 

Purpose of provision 

Such constitutional provision was 
designed to prevent the concealment 
of the purpose of a tax levy.— 
Black v. Oklahoma Funding Bond 
Commission, 140 P 2d 740, 193 Okl 1. 
Statutes held valid or not invalid 
Ariz.—Roberts v. Spray, 223 P.2d 808, 
71 Ariz. 60. 

Ark.—Ward v. Bailey, 127 S.W. 2d 
272, 1*98 Ark. 27 

Iowa—Knorr v. Beardsley, 38 NW. 
2d 236, 240 Iowa 828—Cook v. Han¬ 
nah, 297 N.W. 262, 230 Iowa 249, 
certiorari denied 62 S.Ct. 361, 314 
U.S. 691, 86 L.Ed. 653. 

Kan.—Kansas Gas ft Electric Co. v. 

Dalton, 46 P.2d 27, 142 Kan. 59. 
Mich—City of Highland Park v. 
Clark, 20 N.W.2d 253, 812 Mich. 
407—Chemical Bank ft Trust Co. v. 
Oakland County, 251 N.W. 395, 264 
Mich. 673. 

Okl.—Black ▼. Oklahoma Funding 
Bond Commission, 140 P 2d 740, 193 
Okl. 1—Pawnee County Excise 
Board v. Kurn, 101 P.2d 614, 187 
Okl. 110—In re Diehr, 50 P.2d 725, 
174 Okl. 800. 
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that these provisions apply only to the ordinary and 
general taxes for state purposes, and such as are 
imposed generally on all the taxable property in 
the state, and not to local taxes for local purposes , 8 
or to specific taxes , 4 or to special taxes on peculiar 
kinds of property , 6 or such as are in the nature of 
license, excise, inspection, or occupation fees . 6 
Likewise, these provisions do not apply to curative 
statutes validating a tax levy , 7 or to statutes delegat¬ 
ing power to municipalities to levy taxes , 8 or to 
laws which merely provide or regulate the ma¬ 
chinery for assessing and collecting the tax ; 9 nor 
do they apply where the constitution itself directs 
how the particular tax shall be appropriated . 10 

It has also been held that such provisions do not 
apply to an amendment of a tax statute, provided 
the statute which originally imposed the tax suffi¬ 
ciently stated its object , 11 or to an amendment of 


a general tax law which does not impose any tax or 
appropriate or apply money to any object 18 An ex¬ 
act enumeration of all the items of expenditure to 
which the revenue of the state may be applied is 
neither practicable nor required- by such a consti¬ 
tutional provision , 18 and it has been held to be 
sufficient if the statute states in general terms, with¬ 
out greater detail, that the taxes are to be applied to 
the ordinary and current expenses of the state 14 or 
to its general fund . 16 

§19. Excise Taxes 

The imposition of excise taxes Is generally held to 
be within the power of the legislature, unless specifically 
restrained by the constitution. 

The imposition of excise taxes is generally held 
to be within the power of the legislature, unless 
specifically restrained by the constitution , 16 whether 


S.C.—Anderson v. Page, 87 SE2d 289, 
108 S.C. 146—State ex rel. Edwards 
v. Query, 37 S.E.2d 241, 207 S.C. 
500—Crawford v. Johnston, 181 S 
E. 476, 177 S.C. 399 
61 C.J. p 98 note 41 [c]. 

Statutes held invalid 

5. C.—State ex rel. Edwards v. Os¬ 
borne, 11 S EL 2d 260. 195 S.C. 295. 

ftlCJ. p98 note 41 [d] 
a. Or.—Miller v. Henry, 124 P. 197, 
199, 62 Or 4, 41 L.R.A..N.S , 97. 

61 C J. p 98 note 42. 

4. Mich.—Shivel v. Vidro, 294 N.W. 
78, 295 Mich. 10. 

ft. U.S.—Missouri, K. & T. Ry. Co. 

v. Meyer, DCOkl., 204 F. 140. 
NY.—Matter of McPherson, 10 N.E. 
686, 104 N.Y. 306, 25 N.Y.Wkly. 
Dig. 525, 58 Am R. 602. 

6. Ariz.—Hunt v. Douglas Lumber 
Co-, 17 P.2d 815, 41 Ariz. 276. 

Kan—Farmers Union Central Co-op. 
Exchange v. Director ef Revenue, 
181 P.2d 541, il63 Kan. 266. 

61 C J. p 98 note 44. 

7. Iowa —Chicago, R. I. A P. Ry. Co. 
v. Rosenbaum, 231 N.W. 646, 212 
Iowa 227. 

61 C J. p 98 note 45. 

5. Iowa.—Chicago, R. I. A P. Ry. Co. 
v. Rosenbaum, supra. 

ft. US —Michigan R. Tax Cases, C. 
C.Mlch, 138 F. 223, affirmed 26 
BCt. 459. 201 U.S. 245, 50 LEd 
744. 

61 C.J. P 98 note 47. 

IQl Mich. —Walcott v. People, 17 
Mich. 68. 

11, Va.—Commonwealth v. Brown, 
21 S.E. 857, 9»1 Va. 762, 28 L.R.A. 
110 . 

11L Kan.—State v. Pauley, 112 P. 

141, 83 Kan. 456. 

•1 C.J. p 98 note 50. 


13. NY.—People v. Home Ins. Co., 
92 NY. 328, affirmed 8 S Ct 1385, 
119 U.S. 129, 30 LEd. 350, affirmed 
10 S.Ct. 693, *134 U.S. 694, 33 L.Ed 
1026. 

ND.—State v. Hauge, 164 N.W. 289, 
37 ND 683, L.R A.1918A 622. 

14. Iowa.—C. C Taft Co v Alber, 
171 NW. 719, 185 Iowa 1069 

61 C.J. p 98 note 52 

15. N Y —Steuben Restaurants, Inc 
v City of New York, 114 N.Y S.2d 
753, 202 Mlsc 22 

6J. C J. p 99 notes 53-69. 

16. U S.—Great Lakes Dredge & 
Deck Co v. Charlet, D.C.La., 43 
FSupp 981, affirmed, CCA, 134 F 
2d 213, affirmed 63 S.Ct 1070, 319 
US. 293, 87 L.Ed. 1407. 

Ala.—Bonds v. State Dept, of Reve¬ 
nue, 49 So 2d 280, 254 Ala. 553- 
Board of Education of Jefferson 
County v. State ex rel Carmichael, 
187 So. 414, 237 Ala. 434. 

Cal — Corpus Juris cited in Roth 
Drugs v. Johnson, 67 P 2d 1022, 
1031, 13 Cal App.2d 720. 

Fla.—Wood v. Ford, 3 So.2d 490, 148 
Fla. 66. 

Kan.—State ex rel. Am v. State 
Commission of Revenue and Taxa¬ 
tion, 181 P.2d 632, 163 Kan. 240. 

Minn.—Marshall-Wells Co. v. Com¬ 
missioner of Taxation, 20 N.W.2d 
92. 220 Minn. 468. 

Miss.—Clement v. Stone, 15 So 2d 
517, 195 Miss. 774, 152 A.L.R. 

742. 

N.Y—Claim of Cassaretakls, 44 N.E. 
2d 391, 289 N.Y. 119. 

Ohio.—Haefner v. City of Youngs¬ 
town, 68 N E 2d 64, 147 Ohio St 
58—Cleveland Hospital Service 
Ass’n v. Ebright, 49 N.E.2d 929, 
142 Ohio St 51. 

61 C.J. p >154 note 86, p 242 notes 76, 
77 * 


Intangibles 

(1) Intangible taxes are not affect¬ 
ed by provisions of the constitution 
relating to excise taxes.—State ex 
rel. Seaboard Air Line R Co v Gay, 
35 So 2d 403, 160 Fla. 445—State ex 
rel Watson v. Lee, 24 So.2d 798, 157 
Fla. 62, 163 A.L.R 862. 

(2) Where plaintiff had neither ac¬ 
tual nor equitable ownership nor any 
right of control or management of 
corpus of trust and his only beneficial 
interest was right to share in net in¬ 
come, plaintiff's alleged beneficial in¬ 
terest in nonprofit paying intangible 
assets was not a privilege and intan¬ 
gibles tax computed on basis of 
plaintiff having a beneficial Interest 
in corpus of the trust was unlawful. 
—Goodenough v State, 43 N.W. 2d 
235, 328 Mich 56. 

Statutes held valid or not invalid 

(1) Act Imposing privilege taxes 
for doing business within state — 
Corn v Fort, 95 S W.2d 620, 170 Tenn. 
377, 106 A LR. 647. 

(2) Statute imposing excise tax 
on municipalities engaged in business 
activities—City of Tacoma v. Tax 
Commission, 83 P.2d 899, 177 Wash. 
604. 

(3) Statute Imposing tax on privi¬ 
lege of declaring and receiving divi¬ 
dends out of income by domestic and 
foreign corporations and requiring 
deduction of tax by corporations 
from such dividends. 

U.S.—International Harvester Co. v. 

Wisconsin Dept, of Taxation, Wis., 

64 SCt. 1060, 322 U.S.*485, 88 LEd. 

1373—Minnesota Min. A Mfg. Co. v. 

Wisconsin Dept, of Taxation, Wis., 

64 S.Ct 1060, 322 U.S. 435, 88 L.Ed. 

1373. 

Wis—Blied v. Wisconsin Foundry A 

Mach. Co., 10 N.W.2d 142, 243 Wis. 

221—Wisconsin Gas A Elec. Co. v. 

Wisconsin Dept of Taxation, 10 N. 
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laid on particular commodities , 17 on die privilege of I of declaring and receiving dividends , 17 or on the 
pursuing particular occupations , 17 on the privilege | franchises of corporations . 20 The legislature can 


W.2d 140, 248 Wis. 216, 146 A.L.R. 

1212. 

(4) Statute* imposing franchise 
taxes. 

U.S.—Colgate v. Harvey. Vt. f 66 S Ct 
262, 296 U.S. 404, 80 LBd. 299, 102 
A.L R. 64—Spector Motor Service 

T. O'Connor, C.A.Conn., 181 F 2d 
160, reversed on other grounds 71 
S.Ct 608, 840 U.S. 602, 96 LEd. 673 
—Southern Realty Corporation v. 
McCallum, DC.Tex., 1 F.Supp. 614, 
affirmed, C.C A., 66 F.2d 934, certio¬ 
rari denied Southern Realty Corpo¬ 
ration v. Heath, 64 S.Ct. 127, 290 

U. S. 692, 78 LEd. 696. 

Pa.—Commonwealth v. Charles S. 
Walton 4k Co., Com.Pl, 63 Dauph. 
Co. 279. 

(6) Statute Imposing tax on elec¬ 
tric power produced in state and im¬ 
posing equal tax on electric power 
sold in state with deduction of 
amount of production tax.—Duke 
Power Co. v. South Carolina Tax 
Commission. C.C A.S C., 81 F 2d 513, 
certiorari denied Duke Power Co. v 
South Carolina Tax Commission, 56 
S.Ct 834, 298 U.S. 669, 80 LEd. 1392. 

(6) Statute Imposing excise tax 
measured by net income for privilege 
of conducting business employing 
moneyed capital coming into competi¬ 
tion with business of national banks. 
—Title Guarantee Loan 4k Trust Co. 
v. State, 155 So. 306, 228 Ala. 636, 
followed in State v. Title Guarantee 
Loan 4k Trust Co, 166 So. 309, 228 
Ala. 640. 

(7) Other statutes held valid. 

N Y —Franklin Soc for Home Bldg. 
4k Sav. v. Bennett, 14 NTS 2d 49, 
267 App.Div. 486, affirmed 24 N.E. 
2d 854, 282 NY. 79, appeal dis¬ 
missed 60 SCt. 894, 309 U.S. 640, 
84 LEd. 995 

Pa.—Sabi osky v. Messner, Com PI., 68 
Dauph Co. 10—Commonwealth v. 
Baxter, Kelly 4k Faust, Com.Pl., 
63 Dauph.Co. 78. 

S C.—Gregg Dyeing Co. v. Query, 164 
SB. 688. 166 S.C. 117, affirmed 62 
S.Ct. 631, 286 US. 472, 76 L.Bd. 
1232, 84 A.L.R. 831. 

Tenn —Penn-Dixie Cement Corp. v. 
Kizer, 250 S W.2d 904, appeal dis¬ 
missed Penn-Dixie Cement Corp. v. 
Dickinson, 73 S.Ct. 212, 344 U.S. 

890, 97 L.Bd.-- 

61 C.J. p 164 note 86 [c]. 

17. N.J.—Lane Distributors v. 

Tilton, 81 A 2d 786, 7 N.J. 349. 

61 C.J. p 155 note 87. 

1& Cal.—American States Water 
Service Co. of California v. John¬ 
son, 88 P.2d 770, 31 Cal.App 2d 606 
—Corpus juris oited in Roth Drugs 
v. Johnson, 57 P.2d 1022, 1029, 13 
Cal.App.2d 720. 


Pa.—Commonwealth v. Bayuk Cigars, 
Inc., Com.Pl., 50 Dauph.Co. 243. 

61 C.J. p 155 note 88. 

“Privilege,” within constitutional 
provision that legislature shall have 
power to tax merchants, peddlers, 
and privileges in such manner as 
they may from time to time direct, 
refers to activity or occupation and 
not to character of person or entity 
that pursues activity or occupation, 
since tax is on privilege Itself and 
not on form in which business is 
conducted; and fact that privilege 
tax was measured by worth of in¬ 
vested capital did not make it a 
property tax.—Corn v. Fort, 95 S.W. 
2d 620, 170 Tenn 377, 106 AL.R. 647 
—61 C.J. p 156 note 88 [a]. 

Sales tax 

U S —Pierce Oil Corporation v. Hop¬ 
kins, CCA Ark., 282 F. 253, af¬ 
firmed 44 SCt. 251, 264 U.S. 137, 68 
L Ed 593—Field Packing Co. v 
Glenn, D C Ky , 5 F.Supp 4, modi¬ 
fied on other grounds Glenn v Field 
Packing Co, 54 SCt 138, 290 US 
177, 78 L Ed 252 

61 C J. p 76 note 77 [d], p 156 note 88 
[b]. 

19. U S —Wisconsin Gas 4k Elec. Co. 
v. U. S , Wis , 64 S Ct. 1106, 322 U. 
S. 526, 88 L.Ed. 1434. 

Wis —International Harvester Co. v. 
Wisconsin Dept, of Taxation, 10 N. 
W 2d 169, 243 Wis. 198, rehearing 
denied 11 N.W 2d 95, 243 Wis. 198, 
affirmed 64 SCt. 1060, 322 US 436, 
88 LEd. 1373—J. C. Penney Co. v. 
Wisconsin Tax Commission, 298 N. 
W. 186, 238 Wis. 69, 134 A.L.R. 908. 
Extent of power 

(1) In taxing corporate earnings 
on the distribution thereof state may 
impose the burden of the tax either 
on the corporation or on the stock¬ 
holders who receive the ultimate ben¬ 
efit from the corporation's activities 
within the state, and personal pres¬ 
ence within the state of the stock- 
holder-taxpayers is not essential to 
the constitutional levy of a tax taken 
out of so much of the corporation’s 
earnings as is distributed to them; 
and any Inability of state to prevent 
withdrawal of earnings from the 
state or the declaration of dividends 
is immaterial with respect to its 
power to measure in terms of taxes 
both the benefits which it has con¬ 
ferred on the stockholders in their re¬ 
lations with the state, and the activ¬ 
ities or transactions of corporations 
which are within the reach of its reg¬ 
ulatory power —International Har¬ 
vester Co. v. Wisconsin Dept, of Tax¬ 
ation. Wis. 64 S.Ct 1060, 322 U.S. 
436, 88 L.Ed. 1373—Minnesota Min. 4k 
Mfg. Co. v. Wisconsin Dept, of Tax¬ 
ation, Wis., 64 S.Ct. 1060, 822 U.S. 436. 
88 L.Ed. 1373. 


(2) Such power is not altered by 
the fact that the state courts denom¬ 
inate the levy a tax on the privilege 
of declaring and receiving dividends, 
or that they decline to call it an In¬ 
come tax.—International Harvester 
Co. v. Wisconsin Dept, of Taxation, 
Wis., 64 SCt. 1060, 322 U.S. 436, 88 
LEd. 1373—Minnesota Min. 4k Mfg. 
Co v. Wisconsin Dept, of Taxation, 
Wis. 64 SCt. 1060, 322 U.S. 436, 88 
LEd. 1373. 

(3) As long as earnings actually 
arise within a state and their with¬ 
drawal from the state and ultimate 
distribution In whole or In part to 
stockholders are subject to some 
state control, the conditions of state 
power to tax are satisfied, even 
though some practically effective de¬ 
vice is necessary to enable the state 
to collect its tax —International 
Harvester Co. v. Wisconsin Dept, of 
Taxation. Wis, 64 SCt. 1060, 322 
US. 435. 88 LEd 1373—Minnesota 
Min 4k Mfg Co. v. Wisconsin Dept, 
of Taxation, Wis., 64 SCt. 1060, 322 
U.S. 435, 88 L.Ed 1373. 

Presumption as to payment 

(1) Under statute, provision that, 
in the absence of proof to the con¬ 
trary, dividends shall be presumed to 
have been paid out of earnings at¬ 
tributable to the state for the year 
Immediately preceding the payment 
of the dividend creates a rebuttable 
presumption within the power of the 
legislature to create, which ceases to 
operate when evidence rebutting it Is 
introduced.—J. C. Penney Co. v. Wis¬ 
consin Tax Commission. 298 N.W. 
186, 238 Wis 69, 134 A.L R. 908. 

(2) The statutory presumption Is 
conclusive to the extent that if the 
previous year's earnings were suffi¬ 
cient to pay the dividends paid by 
the corporation during any year, the 
bookkeeping practice of carrying 
earnings into surplus before divi¬ 
dends are paid does not overcome the 
presumption of payment from the 
previous year's earnings, for purpos¬ 
es of the state income tax.—Wiscon¬ 
sin Dept, of Taxation v. Nash-Kel- 
vinator Corp., 27 N W.2d 889, 250 Wia. 
533. 

20. U.S.—Southern Realty Corpora¬ 
tion v. McCallum, D.C.Tex., 1 F. 
Supp. 614, affirmed, C.C.A., 65 F.2d 
934, certiorari denied Southern 
Realty Corporation v. Heath, 64 S. 
Ct 127, 290 U.S. 692, 78 L.Bd 598. 
Cal.—Flloli, Inc., v. Johnson, 51 P. 

2d 1098, 4 Cal 2d 662. 

D.C.—Potomac Blec. Power Co. v. 
Hazen, 90 F 2d 406, 67 App.D.C. 161, 
certiorari denied 68 S.Ct 11, 892 
U.S 692, 82 L.Bd. 635. 

Me.— Robinson v. Fidelity Trust Col, 
37 A.2d 278, 140 Me. 302. 
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dtangt ot increase an excise taac during the term 
for which It is imposed , 21 and it has been held to 
have power to impose as many excise taxes, in ad¬ 
dition to an ad valorem tax, as it sees fit . 22 Cor¬ 
porate franchises are deemed commodities within 
the meaning of a constitutional provision permitting 
excises on goods, wares, merchandise, and com¬ 
modities ; 22 but rights and privileges exercised by 
a copartnership, association, or trust do not fall 
within the terms of such a provision . 24 

Excise taxes must be reasonable , 25 but need not 
be proportional . 26 An excise cannot be imposed on 
mere ownership or possession or the right to own 
or possess property . 27 Constitutional provisions re¬ 
lating to property taxes do not apply to excise 
taxes . 28 

§ 20* Invalid or Defective Exercise of Power 

Nonjurlsdictlonal defects or Irregularities In the ex- 


eroJse of the taMng pam+may be cured by wbmqm irt 

legislation. 

Nonjurisdictional defects or irregularities in the 
exercise of the taxing power may be cured by sub¬ 
sequent legislation , 22 or, as otherwise stated, the 
legislature may validate any act or proceeding with 
respect to taxation which it might have authorized 
in advance . 80 This is not so, however/ where the 
tax is absolutely void for want of power to levy 
it , 81 as in the case of a levy under a statute which 
conflicts with the federal Constitution or state con¬ 
stitution , 22 or where the proceedings under it, which 
it is attempted to curt, were void ab initio, as for 
fraud, want of jurisdiction or authority, or other 
fatal defect . 21 Since the legislature cannot make 
valid, retrospectively, what it could not originally 
have authorized, it cannot confirm unconstitutional 
taxation or any taxation which wants any essential 
element of validity . 84 

Where the only defect in a tax is the want of 


Pa.—Commonwealth v. Quaker Oats 
Co. 38 A.2d 326, 350 Pa. 253, appeal 
dismissed 65 S.Ct. 857, 324 U.S. 
827, 89 L.Ed 1395, rehearing denied 
65 SCt. 1012, 324 US 890, 89 L Ed 
1437—Commonwealth v. Charles S. 
Walton & Co, Com PI, 53 Dauph. 
Co. 279—Commonwealth v. Bayuk 
Cigars, Inc, Com PI., 60 Dauph.Co. 
243. 

61 C.J. P 156 note 89 

Taxation of corporate franchises gen¬ 
erally see Infra $ 134. 

21. Cal —American States Water 
Service Co of California v. John¬ 
son, 88 P.2d 770, 31 Cal App 2d 606. 

22. Aril —Miners A Merchants Bank 
v Board of Supervisors of Cochise 
County, 101 P 2d 461, 66 Ariz 367, 
followed in City of Douglas v. 
Powell, 101 P 2d 466. 65 Ariz 367, 
and Tilton v. Board of Supervisors 
of Tavapal County, 103 P.2d 960, 55 
Ariz. 603. 

23. Mass.—Farr Alpaca Co. ▼. Com¬ 
monwealth. 98 N.E. 1078, 212 Ma Mm. 
156. 

61 C.J. p 155 note 90. 

24. Mass.—In re Opinion of the Jus¬ 
tices, 165 NE 904, 63 A.LR. 952, 
266 Mass 590—Gleason v. McKay, 
134 Mass. 419. 

25. U S.—Madden v. Commonwealth 
of Kentucky, Ky., 60 SCt. 406, 309 
US. 83, 84 LEd 690. 125 ALR. 
1383—Colgate v. Harvey, Vt, 66 S. 
Ct. 262, 206 U S. 404, 80 L.Ed. 299, 
102 A.L R. 64 

Fla.—Gray v. Central Florida Dum¬ 
ber Co., 140 So 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co. v. Gray, 63 6. 
Ct 84, 287 US. 634, 77 L.Ed. 649. 

Pa.—Commonwealth v. Quaker Oats 


Co., Com.PL, 62 Dauph.Co. 406, af¬ 
firmed 38 A 2d 325, 350 Pa. 253, ap¬ 
peal dismissed 65 B.Ct. 857, 124 U.S 
827, 89 L Bid 1396, rehearing denied 
66 SCt. 1012, 324 U.S. 890, 89 L.JDd. 
1437. 

61 C J. p 156 note 92. 

26. Mass —S. S. White Dental Mfg 
Co. v Commonwealth, 98 N.BL 1056, 
212 Mass. 35, Ann.Cas.l913C 805, 
affirmed 34 S Ct 15. 231 U.S. 68, 58 
L.Ed. 127—In re Opinion of Jus¬ 
tices, 84 N.E. 499, 195 Mass. 607. 

27. U S.—Pacific Fruit Exp. Co. v. 
Oklahoma Tax Commission, D.C. 
Okl., 27 F Supp. 279. 

La.—Corpus Juris oited la Wright v. 
Imperial Oil A Gas Products Co, 
148 So 685, 686, 177 La. 482, 

Mass.—United Shoe Machinery Corp. 
v. Gale Shoe Mfg. Co.. 49 N.B 2d 
918, 314 Mass. 142. 

Wash—Jensen v. Henneford, 68 P.2d 
607, 185 Wash. 209. 

61 C.J. p 155 note 94. 

Recording tax on mortgages 
In determining whether recording 
tax on mortgages was violative of 
constitutional provision prohibiting 
levying of excise taxes solely be¬ 
cause of ownership or possession of 
intangible personalty, constitutional 
provision must be read in light of 
circumstance that judicial characteri¬ 
zation or classification of recording 
tax had been previously made and 
had not been challenged ih the court 
of appeals when constitutional provi¬ 
sion was enacted; and the class of 
taxes prohibited by constitutional 
provision prohibiting levying of ex¬ 
cise tax solely because of ownership 
or possession of intangible personal¬ 
ty was not Intended to exclude tax 
which might reasonably be excluded 
from such class and which the court 
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of appeals had said falls into anoth¬ 
er class—Franklin Soc. for Home 
Bldg. & Sav. v. Bennett, 24 N E 2d 
854, 282 N.Y 79, appeal dismissed 60 
S.Ct. 894, 809 US 640, 84 L EM. 995. 

28 . Neb.— -Corpus Juris quoted in 
State v. Cheyenne County, 256 N. 
W. 67, 69, 127 Neb 619. 

61 C.J. p 156 note 96. 

29. Fla.—State ex rel. Ranger Real¬ 
ty Co. v. Lummus, 149 So. 660, 111 
Fla. 746. 

61 C J. p 166 note 88. 

Curing defective: 

Assessment see infra S 488. 

Levy see infra | 370 
Sale see Infra 9 748. 

Rffeot 

Taxing officials' discharge of duty 
to correct defects in tax proceedings 
perfect proceedings ab initio and val¬ 
idate tax certificates based thereon, 
subject to statutory provisions for 
new notices and advertisements be¬ 
fore issuance of deed.—State ex rel. 
Ranger Realty Co. v. Lummus, su¬ 
pra. 

3a Iowa,—Chicago, R. I. A P. Ry. 
Co. v. Rosenbaum, 231 N.W. 646, 
212 Iowa 227. 

61 C.J. p 166 note 89. 

31. Ill.—People v. Chicago, etc., R. 
Co., 175 N.E 4, 343 Ill. 101. 

61 C.J. p 166 note 90. 

32. Miss—Hawkins ▼. Mangum, 28 
So. 872, 78 Miss. 97. 

61 C.J. p 187 note 91. 

33. Ky.—Turner v. Pewee Valley, 38 
S.W. 143, 688, 100 Ky. 288, 18 Ky. 
L. 765. 

01 C.J. p 167 note 92. 

34. Pa.—Stewart v. Trevor, 56 Pa. 

374. 

61 C.J. p 167 note 93. 
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previous legislation, this may, in the absence of 
special prohibitions, be cured retrospectively. 85 A 
fortiori, where a special assessment to pay for a 
particular work has been held to be illegal, special 
authority given to make a new special assessment 
to pay for the completed work does not violate due 


process of law. 88 A curative act legalizing city 
bonds issued for an unauthorized purpose has been 
held not to take the property of the taxpayers with¬ 
out just compensation m violation of a constitutional 
guaranty that no man's property shall be taken by 
law without just compensation. 88 


B. EQUALITY AND UNIFORMITY 


§ 21* Necessity in Absence of Constitutional 
Provisions 

While there le nothing In the federal Constitution 
which requires state taxation to be, In all respects, equal, 
uniform, or Just, and, while, in the absence of express 
provision therefor In the state constitution, It Is not 
essential to the validity of tax statutes that they operate 
equally and uniformly, the basic principle of taxation 
Is equality, and the taxing power should always be exer¬ 
cised so as to produce as nearly as possible equality and 
uniformity In the burdens imposed. 

It has been generally held that there is nothing 
in the federal Constitution which requires state taxa¬ 
tion to be, in all respects, equal, uniform, or just, 38 
although it appears that the guarantee of equal 
protection of the laws contained in the federal Con¬ 
stitution applies to the exercise of the state's power 
of taxation, precluding discrimination between per¬ 
sons or property in like situations, as discussed in 
Constitutional Law § 520, and it is generally re¬ 


quired by the federal Constitution that the state shall 
provide a reasonably fair method of distribution of 
the burden of taxation. 39 Apart from the federal 
Constitution, in the absence of express provision 
therefor in the state constitution, it is not essential 
to the validity of tax statutes that they operate 
equally and uniformly, 40 and under such circum¬ 
stances a tax law cannot be declared unconstitutional 
merely because it operates unequally, unjustly, or 
oppressively. 41 It has been held, however, that the 
basic principle of taxation is equality, 42 and that the 
principle of uniformity m taxation applies even in 
the absence of a constitutional provision therefor. 43 
So it has been held, even without reference to any 
constitutional provision, that the taxing power 
should always be exercised so as to produce as 
nearly as possible equality and uniformity in the 
burdens imposed by taxation, 44 and that it is the 


35. U S —U. S v. Heinszen, CLCl.. 27 
SCt. 742, 206 US 370. 51 L.Ed 
1098, 11 Ann Cas. 68S. 

61 C J. p 167 note 94. 

36. US —Lombard v. West Chicago 
Park Comrs, Ill, 21 SCt. 507, 181 
U S 33, 45 L-Ed 731. 

37. Ind —Schncck v. Jeffersonville, 
62 NE 212, 152 Ind. 204 

38. U S.—Carmichael v Southern 
Coal Co, Ala., 67 SCt. 868, 301 
U.S 495, 81 LEd 1245, 109 A.LR 
1327. 

Kan—State ex rel. Am v State Com¬ 
mission of Revenue and Taxation, 
181 P.2d 632, 163 Kan. 240. 

61 C.J. p 100 note 3. 

Other statement of rule 

The restriction in the federal Con¬ 
stitution that state power shall not 
be so exercised as to deny to any the 
“equal protection of the laws’* does 
not compel the adoption of an iron 
rule of equal taxation, or prevent 
differences In taxation, or discretion 
In the selection of subjects or the 
classification for taxation. 

U.S,—State Board of Tax Com’rs v. 
Jackson, Ind., 51 SCt. 540, 283 U.S. 
527. 75 L.Bd. 1248, 73 A.L R 1464, 
75 A.L.R. 1536. 

Md.—Robey v. Broersma, 26 A. 2d 820, 
181 MO. 825, reheard 29 A 2d 827, 
181 Md. 825, 146 ALR. 687. 

fourteenth Amendment 

(1) The legislature may fix the ba¬ 


sis of taxation without violating the 
Fourteenth Amendment unless its ac¬ 
tion is palpably arbitrary or a plain 
abuse —Yazoo & M V R Co. v. Board 
of Miss. Levee Com’rs, 195 So. 704, 
188 Miss 889, appeal dismissed 61 S 
Ct 21, 311 US. 607, 85 LEd. 384 
(2) Tax laws of the states are not 
violative of the Fourteenth Amend¬ 
ment unless the laws are palpably ar¬ 
bitrary or grossly unequal in appli¬ 
cation to the persons concerned — 
Walgreen Co v Gross Income Tax 
Division, 75 N B 2d 784, 225 Ind. 418, 
1 ALR 2d 1014. 

39. La —Union Tank Car Co. v. Day, 
101 So 581, 156 La 1071. 

61 C,J. p 100 note 2. 

40. Conn—Spector Motor Service v. 
Walsh. 61 A.2d 89, 135 Conn. 37. 

N.D—Northwestern Imp. Co. v. Mor¬ 
ton County, 47 N.W.2d 543. 

61 C.J. p 100 note 4. 

41. Conn —State v. Travelers* Ins. 
Co, 47 A. 299, 73 Conn. 255, 57 L 
RA 481, affirmed 22 S.Ct. 673, 185 
U S 364, 46 LBd. 949. 

61 C.J. p 101 note 5. 

42. Iowa—Hanson v. Local Board of 
Review of Magnolia Tp, 4 N.W.2d 
384, 232 Iowa 390. 

N.Y—Johnson v. Smith, 77 NE.2d 
386, 297 NY. 165, 3 A.L.R.2d 888, 
motion denied 79 N.E.2d 276, 297 N. 
Y. 880, certiorari denied 69 S.Ct. 
47. 335 U.S. 824, 93 L.Ed. 878— 
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Buchanan v. Town of Salina, 58 N. 
Y S 2d 797, 269 App Div. 1008, 270 
App Div 207, reargument denied 
60 N.Y S 2d 270, 270 APP Div 800 
61 C J. p 101 note 7. 

The theory on which any tax Is 
imposed is that it bear equally or as 
nearly as can be on all classes — 
Dundee Corp. v. Lee, 24 So 2d 234, 
156 Fla 699 
Justice and equality 

Taxation must be enforced with 
Justice and equality to all.—Town of 
Woodstock v. The Retreat, 3 A 2d 
232, 125 Conn. 52—Hartford v Hart¬ 
ford Theological Seminary, 34 A 483, 
66 Conn. 475 

All persons, firms and corporations 

are equal before the law, especially 
on question of assessment and col¬ 
lection of taxes—Jackson Grain Co. 
▼ Lee, 190 So. 464. 139 Fla 93. 

Dominant purpose of law is to 
make assessment of taxes on all 
property equal and uniform—Texas 
& P Ry. Co. v. City of El Paso, 85 
S.W.2d 245, 126 Tex. 86. 

43- Ky.—Commissioners of Sinking 
Fund of City of Louisville v Ohio 
Val Grocery Co., 240 SW.2d 56. 

44. U.S —State of Minnesota v. Fed¬ 
eral Reserve Bank of Minneapolis, 
D.C.Minn , 25 F Supp 14 
Miss.—Smith v. Aberdeen Corp., 25 
Miss. 458. 
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imperative duty of the legislature to see to it that 
the burdens of taxation shall be laid as equally as 
possible on all classes. 4 * 

§ 22. Constitutional Provisions 

a. In general 

b. Meaning of equality and uniformity 

L 

a. In General 

Constitutional provisions requiring equality and uni¬ 
formity of taxation lie at the foundation of the taxing 
power of the state and have for their purpose the dis¬ 
tribution of the burden of taxation evenly and equitably 
as far ae practical. 


Generally equality and uniformity of taxation are 
necessary under the provisions of the constitutions 
of many of the states which contain in whole or in 
part the requirements that taxation shall be equal 
and uniform! that all property in the state shall 
be taxed in proportion to its value! that all taxes 
shall be uniform on the same class of subjects with¬ 
in the territorial limits of the authority levying the 
tax, or that the legislature shall provide for an 
equal and uniform rate of assessment and taxa¬ 
tion. 46 Such requirements lie at the foundation of 
the taxing power of the state, 47 and have for their 
purpose the distribution of the burden of taxation 
evenly and equitably as far as practical. 4 * A con- 


X.Y.—Buchanan v. Town of Salina, 
58 N.Y.S 2d 797, 269 APP Div. 1008, 
270 App.Dlv, 207, reargument de¬ 
nied 60 N.Y S 2d 270, 270 App Div. 
800—Weiskopf v. City of Saratoga 
Springs, 279 NTS. 878, 244 App. 
Div. 417, reversed on other grounds 
200 N.B 83, 269 NY. 634 
Apportionment aooording to benefit 
The obligation of the individual to 
pay taxes is founded on his partici¬ 
pation in the benefits arising from 
their expenditure, and, if it were 
practicable and possible to do so, all 
taxes should be apportioned among 
the people according to the benefit 
each receives—Dickinson v. Porter, 
85 N.W 2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct. 88, 338 U.S. 843, 
94 L Ed 515 

It is a cardinal principle of taxa¬ 
tion that taxes must be levied ac¬ 
cording to a general rule—Jenkins 
v Bitgood, DC Conn, 22 F.Supp. 16, 
affirmed, CCA, 101 F2d 17, certio¬ 
rari denied 69 S Ct. 1033, 307 US. 636, 

83 L Ed, 1518, motion denied 60 6 Ct 
257, 308 US 638, 84 LEd 1518, mo¬ 
tion denied 60 S Ct. 257. 308 U.S. 638, 

84 L Ed. 630 

Ho discrimination 

Taxation must be uniform and 
without discrimination —A 11 a n 11 c 
Pipe Line Co v. Brown County, DC. 
Tex , 12 F Supp 642, reversed on oth¬ 
er grounds, C.C A., Brown County, 
Tex v.-Atlantic Pipe Line Co., 91 F. 
2d 394, certiorari denied Atlantic 
Pipe Line Co. v. Brown County, Tex., 
68 S.Ct. 265, 302 U.S. 747, 82 L.Ed. 
677. 

Business or parties 

Under general law burden imposed 
by tax falls alike on all business or 
parties in the same situation —Stults 
Eagle Drug Co. v. Luke, 62 P.2d 1126, 
48 Arlz. 467. 

45. N.Y.—State v. Kings County, 26 
N.B. 272, 125 N.Y. 312. 

40. Ill.—Schrelber v. Cook County, 
56 X.B.2d 40, 388 111. 297. 165 A.L. 
R. 1162—People ex rel. Tedrlck v. 
Allied Oil Corp. of Illinois, 57 N.B. 
fid 859, 888 Ill. 219. 


Iowa.—W. J. Sandberg Co. ▼. Iowa 
State Board of Assessment and Re¬ 
view, 278 NW 643, 225 Iowa 103, 
rehearing denied 281 NW. 197, 226 
Iowa 103. 

Ky—McCracken Fiscal Court v Mc- 
Fadden, 122 S.W 2d 761, 275 Ky. 
819 

Pa—Appeal of Fidelity-Philadelphia 
Trust Co., Co-Trustee, Com PI., 55 
MontgCo. 857. 

S.D—Ewert v. Tayler, 160 NW. 797, 
38 S.D. 124. 

Tenn.—Treadwell Realty Co v. City 
of Memphis, 116 S.W.2d 997, 173 
Tenn 168. 

Only limitation 

(1) The provision of constitution 
requiring uniformity of all taxes is 
the only constitutional limitation on 
taxing power of the state—City and 
County of Denver v. Lewin, 105 P.2d 
854, 106 Colo. 331. 

(2) Only state constitutional lim¬ 
itation imposed on legislative discre¬ 
tion to tax is that of equality — 
Evans v McCabe, 52 S.W 2d 159, 617, 
164 Tenn 672—Friedman Bros. v. 
Mathes, 55 Tenn 488. 

Operation of related provisions 

(1) The constitutional provisions 
relating to uniform and equal rate j 
of taxation and exempting from tax¬ 
ation property used exclusively for 
religious, scientific, municipal, edu¬ 
cational, literary, or charitable pur¬ 
poses, having been part of the origi¬ 
nal constitution, should be interpret¬ 
ed so as to accord each provision a 
field of operation.—Rogers v. City of 
Leesburg, Lake County, 27 6o.2d 70, 
157 Fla. 784. 

(2) Constitutional provision re¬ 
quiring legislature to provide uni¬ 
form rule of taxation was not abro¬ 
gated by constitutional amendment 
establishing maximum tax rate.—Gil¬ 
lespie v. Board of Auditors of Oak¬ 
land County, 255 N.W. 388, 267 Mich. 
483. 

Parties to oontraot between rail¬ 
road purchasing another railroad and 
the state could not by practical con¬ 
struction violate or infringe on con- 
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stitutionai requirement of uniformity 
in taxation—State v. Northern Pac. 
Ry. Co., 14 N.W 2d 232, 217 Minn. 
113. 

The phrase “equal and uniform" 
with respect to taxation has been em¬ 
ployed in numerous judicial decisions. 
—Montgomery City Council v. Kel¬ 
ly, 38 So 67, 142 Ala 552, 110 Am S. 
R. 43, 70 L.RA 269—20 C.J. p 1298 
note 70. 

47. Ill.—People ex rel. McDonough 
v. Illinois Cent. R. Co.. 190 N H. 
82, 355 Ill. 605—Bistor v. McDon¬ 
ough, 181 NB 417, 348 Ill. 624, cer- 

I tiorari denied 63 S Ct. 90, 287 U.6 
641. 77 LEd. 656. 

PiwdamexLtal requirement 

Equality of the burden of taxation 
is a fundamental requirement of the 
constitution—Parker v. Bates, 56 S 
E 2d 723, 216 S.C. 62. 

48. Va—Skyline Swannanoa v. Nel¬ 
son County, 44 S E.2d 437, 186 Va 
878. 

Other statements of purpose 

(1) The provisions of constitution 
providing for uniform taxes to be 
levied, assessed, and collected on all 
property has for Its purpose the pre¬ 
venting of legislature from exempt¬ 
ing certain Individuals or groups, or 
classes of individuals from taxation 
and requiring all persons to bear 
their portion of taxation without dis¬ 
crimination.—Inter-County Rural 
Elec Co-op. Corp. v. Reeves, 171 SW. 
2d 978, 294 Ky. 468. 

(2) The object of the constitution¬ 
al provision that property shall be 
assessed for taxes under general 
laws, and by uniform rules, accord¬ 
ing to its true value, Is intended to 
secure to the people of the state the 
equalization of taxation, as far as 
practicable by requiring the imposi¬ 
tion of taxes on property by general 
laws, on the principle of uniformity 
In the subjects of taxation, and in 
valuations.—Jersey City v. Martin, 
19 A.2d 40. 126 N.J.Law 858—Trus¬ 
tees For Support of Public Schools r. 
City of Trenton, 80 NJ’.BCU 667. 
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stitutional provision providing for uniform taxation 
has no application to statutes not relating to taxa¬ 
tion. 49 General provisions of the constitution relat¬ 
ing to uniformity of taxation and prohibiting dis¬ 
crimination must give way to a specific provision 
of the constitution permitting a lower rate of taxa¬ 
tion on certain lands for a period of time to be 
fixed by the legislature. 60 

A constitutional requirement of equal and uniform 
taxation substantially covers the ground of the due 
process and equal protection clauses of the federal 
Constitution and state constitution, 61 that is, the 
requirements of these provisions in tax matters are 
substantially similar, and what violates one of these 
provisions will contravene the other. 62 A constitu¬ 
tional provision requiring a proportional contribu¬ 
tion toward the expenses of government requires 
only that governmental expenses be apportioned 


{ 22 

equally, and not that the exaction levied on the 
property should be equal, such provision not being 
intended to restrict the state to methods of taxation 
that operate equally on all its inhabitants regardless 
of the variety and measure of the advantages de¬ 
rived from its protection and regulation. 62 

b. Meaning of Equality and Uniformity 

Equality and uniformity in taxation refer to an 
equality in the burden of taxation, so that no higher 
rate or greater levy in proportion to value la Imposed on 
one person or species of property than on others sim¬ 
ilarly situated or of like character; but ordinarily equal¬ 
ity of taxation does not require identical taxation, and 
uniformity does not require that all subjects of taxation 
be taxed, or be taxed alike. 

Equality in taxation is accomplished when the bur¬ 
den of the tax falls equally and impartially on all 
the persons and property subject to it, 64 so that no 
higher rate or greater levy in proportion to value 


49. Mont—Trumper v. School Dis¬ 
trict No 65 of Musselshell County, 
173 P. 946, 65 Mont 90. 

61 C.J. p 101 note 14. 

Reduction of compensation 

Statute authorizing school boards 
of districts of first class to reduce 
compensation fixed by law for em¬ 
ployees receiving a certain amount 
or more per annum does not violate 
the section of the state constitution 
requiring taxation to be uniform on 
the same class of subjects, since 
there is no “tax" imposed on em¬ 
ployees by a school district.—Walsh 
y. School Dist of Philadelphia, 22 
A.2d 909, 343 Pa. 178, certiorari de¬ 
nied 62 S Ct. 916, 316 U S 823, 86 L. 
Ed. 1210. 

5a Va.—City of Roanoke v. Hill, 70 
S E 2d 270, 193 Va. 643 

51. N C —Leonard v. Maxwell, 8 S E. 
2d 316, 216 NC. 89, appeal dis¬ 
missed 60 S Ct. 175. 308 U S. 516, 84 
LEd. 439. 

N.D.—Northwest Imp. Co v. Morton 
County, 47 NW.2d 643—State ex 
rel Haggart v Nichols, 265 NW. 
859, 66 ND. 355. 

Wyo—Unemployment Compensation 
Commission v Renner, 143 P.2d 
181, 69 Wyo 437. 

Tfoauthorlned taxation. 

Constitutional provisions, requiring 
uniform and equal tax rate and just 
valuation, do not authorize property 
taxation which would deny equal pro¬ 
tection or take property without due 
process, of just compensation —State 
ex rel. Attorney General v. City of 
Avon Park, 149 So. 409, 108 Fla. 641, 
rehearing denied State ex rel Davis 
y. City of Avon Park, 151 So. 701, 
117 Fla. 556, modified on other 
grounds 158 So. 159, 117 Fla. 565, 98 
A.L.R. 280. 


Uniformity of laws of general nature 

In tax matters the requirement 
of section of constitution requiring 
all laws of a general nature to have 
a uniform operation are substantial¬ 
ly the same as the requirements of 
the equal protection clause of federal 
Constitution.—Simms v Los Angeles 
County, 217 P 2d 936, 35 Cal 2d 303, 
certiorari denied 71 S Ct. 207, 340 
U.S. 891, 95 LEd 646, rehearing de¬ 
nied 71 SCt 291, 340 U.S. 916, 95 
LEd. 662. 

52. Ala—Hamilton v. Adkins, 35 So 
2d 183, 250 Ala 557, certiorari de¬ 
nied 69 SCt. 133, 335 US. 861, 93 
LEd 407. 

Kan —Associated Ry. Equipment 
Owners v. Wilson, 208 P 2d 604, 167 
Kan 608 

Minn —C. Thomas Stores Sales Sys¬ 
tem v Spaeth, 297 NW 9, 209 
Minn. 504 

Pa.—In re Pennsylvania Co for In¬ 
surances on Lives and Granting 
Annuities, 27 A 2d 57, 345 Pa 130 
—Commonwealth v Girard Life 
Ins Co, 158 A 262, 305 Pa 658, 83 
A L R. 460, affirmed Girard Life 
Ins Co v Commonwealth of Penn¬ 
sylvania. 53 SCt. 94, 287 U.S 570, 
77 LEd 601. 

No mors restrictive 

(1) The tax uniformity clause of 
state constitution is not more restric¬ 
tive than equal protection clause of 
Fourteenth Amendment.—State v. 
Minnesota Federal Sav. & Loan Ass’n, 
15 N W.2d 668, 218 Minn. 229—Cher- 
okee State Bank of St. Paul v. Wal¬ 
lace, 279 NW. 410, 202 Minn 582- 
Apartment Operators* Ass’n v. City 
of Minneapolis, 264 N.W. 443, 191 
Minn. 365—Reed v. Bjomson, 253 N. 
W. 102, 191 Minn. 264, followed in 
Thompson-Parker Holding Co v. 
Bjornson, 253 N.W. 110, 191 Minn. 
27L 


(2) State constitutional provision 
requiring uniform taxation places no 
restraint on power of legislature in 
matter of taxation which was not al¬ 
ready enforced by Fourteenth 
Amendment to federal Constitution 
—Methodist Book Concern v Gallo¬ 
way, 208 P 2d 319, 186 Or 585—Stand¬ 
ard Lumber Co. v. Pierce, 228 P. 812, 
112 Or. 314. 

No exact equivalence 

The constitutional provisions re¬ 
quiring that property of private cor¬ 
porations, associations, and individu¬ 
als shall be taxed at same rate and 
that all taxes levied on property shall 
be assessed in exact proportion to 
value thereof are not exactly equiv¬ 
alent to an equal protection clause — 
Hamilton v Adkins, 35 So 2d 183, 260 
Ala. 557, certiorari denied 69 S.Ct. 
133, 335 US 861, 93 LEd. 407. 

Excise taxes 

State constitutional provisions re¬ 
quiring uniformity and equality in 
taxation do not limit the legislative 
power in levying excise taxes beyond 
the limitations of the federal Consti¬ 
tutional provision relating to equal 
protection of the laws.—In re Heck's 
Estate, 250 P. 735, 120 Or 80 

53. Vt —State v. Clement Nat Bank, 
78 A 944, 84 Vt. 167, Ann Cas 
1912D 22, affirmed 34 SCt. 31, 231 
US. 120, 58 LEd. 147. 

54. N.D—State ex rel. Haggart v. 
Nichols, 265 N.W. 859, 66 ND 355. 

61 C.J. p 101 note 15. 

Dus proportion 

Taxes must be not merely propor¬ 
tional, but In due proportion, so that 
each individual's just share, and no 
more, shall fall on him.—Rollins v. 
City of Dover, 44 A 2d 113, 93 N.H. 
448—In re Opinion of the Justices, 4 
N.H. 565. 
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is imposed on one person or species of property than 
on others Similarly situated or of like character. 66 
Equality of taxation does not require identical taxa¬ 
tion, 66 and it i9 not necessary that the benefits aris¬ 
ing from taxation should be enjoyed by all the 
people in equal degree, or that each person should 
participate in each particular benefit. 67 Equality of 
operation does not mean indiscriminate operation 
on persons merely as such, but on persons accord¬ 
ing to their relationships. 66 

Uniformity as used in connection with taxation 


has no reference to a uniformity of the sum total of 
taxes which a citizen is required to pay, 69 but im¬ 
plies equality in the burden of taxation, 60 and this 
equality of burden cannot exist without uniformity 
in the mode of assessment, discussed infra § 30, as 
well as in the rate of taxation, infra § 31. Although 
under some constitutional provisions it has been held 
that all taxable property shall be alike subjected to 
the tax, 61 under other constitutional provisions it 
has been held that uniformity does not require that 
all subjects of taxation be taxed, 62 or taxed alike. 62 


05. N.D.—State ex rel. Haggart v. 

Nichols, 265 NW. 859, 66 N.D S55. 
Tex.—Weatherly Independent School 
Dlst. v. Hughes, CivApp., 41 S.W. 
2d 445. 

61 C.J. p 101 note 16. 

56. Pa.—Commonwealth v. Ford Mo¬ 
tor Co., 38 A 2d 329. 350 Pa. 236, 
appeal dismissed 65 S Ct 857, 324 
US. 827, 89 LEd. 1394, rehearing 
denied 65 fl Ct. 1012, 324 U.S. 890, 
89 LEd. 1437. 

57. Tex.—Wheeler v. City of 
Brownsville, 220 S.W.2d 457, 148 
Tex. 61. 

61 C.J p 101 note 17. 

It Is no constitutional defense to 
& tax that the taxpayer is not direct¬ 
ly benefited thereby or is benefited 
less than others who pay the same 
or smaller tax—Morton Salt Co. v. 
City of South Hutchinson, C C.A.Kan., 
169 F.2d 897. 

Apportionment not required 

A general tax designed to effectu¬ 
ate a plan for control and supervision 
of public utilities need not be ap¬ 
portioned among taxpayers accord¬ 
ing to the actual services performed 
directly for each, since a tax Is not an 
assessment of benefits.—Inter-Island 
Steam Nav. Co. v. Territory of Ha¬ 
waii, by Public Utilities Commission 
of Hawaii. Hawaii, 69 S.Ct. 202, 305 
U.S. 306, 83 LEd. 189. 

58. U S.—Magoun v. Illinois Trust & 
Savings Bank, Ill., 18 S.Ct 594, 170 
U.S. 283, 42 LEd. 1037. 

Vt.—-State v. Clement Nat Bank, 78 
A 944, 84 Vt. 167, Ann.Cas.l912D 
22, affirmed 34 S.Ct. 31, 231 U.S. 120, 
68 LEd. 147. 

59. Tenn —Quinn v. Hester, 186 S.W. 
469, 135 Tenn. 373—King v. Sulli¬ 
van County, 160 S.W. 847, 128 
Tenn. 393. 

60. Ariz —Consolidated Motors ▼. 
Skousen, 109 P.2d 41, 56 Ariz. 481, 
182 A.LR. 1040, certiorari denied 
Skousen v. Consolidated Motors, 62 
S.Ct. 64, 814 U S 631, 86 L.Ed. 507. 

Cat—San Bernardino County v. Way, 
117 P.2d 864, 18 Cal.2d 647. 

Idaho.—Chastain's Inc. v. State Tax 
Commission, 241 P.2d 167, 72 Idaho 
844. 

Ht—Oiebelhausen ▼. Daley, 95 N.B.2d 


84, 407 Ill. 25—People ex rel. Hell- 
yer v. Hendrickson, 25 N E 2d 507, 
373 Ill 99—People ex rel Parker v. 
Board of Appeals of Cook County, 
12 N E 2d 666, 367 Ill 559. 

Iowa.—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and Re¬ 
view, 278 N.W. 643, 226 Iowa 103, 
rehearing denied 281 NW. 197, 225 
Iowa 103. 

Minn.—City of Jackson v. Jackson 
County, 7 N.W.2d 753, 214 Minn. 
244. 

Ohio —Winslow-Spacarb. Inc, v. 

Evatt, 69 N.E 2d 924, 144 Ohio St 
471. 

Pa—Appeal of School Dist of City 
of Allentown, 87 A.2d 480, 370 Pa 
161—Commonwealth v Repplier 
Coal Co, 35 A 2d 319, 348 Pa 372 
—Commonwealth ex rel. Depart¬ 
ment of Justice v A. Overholt A 
Co , 200 A 849, 331 Pa 182—Appeal 
of York & Foster, 43 A 2d 557, 157 
Pa Super 262—Commonwealth v. 
Warner Bros Theatres, Com PI., 61 
Dauph Co 310, affirmed 27 A 2d 62, 
345 Pa 270—Commonwealth v. 
Pennsylvania Threshermen A 
Farmers* Mut Cas Ins. Co, Com. 
PI, 47 Dauph Co 424—Common¬ 

wealth ex rel. Department of Jus¬ 
tice v A Overholt & Co., Com.Pl., 
45 Dauph Co. 171. 

SD—Ewert v. Taylor, 160 N.W. 797, 
38 SD 124. 

Va—Washington County Nat. Bank 
v. Washington County, 10 SE.2d 
515, 176 Va 216. 

61 C.J. p 102 note 20. 

Just distribution of burden 

In order to be valid, a tax or spe¬ 
cial assessment should be levied in 
accordance with some definite plan 
designed to bring about a Just dis¬ 
tribution of the burden —Wood v. 
Village of Rockwood, 44 N.W 2d 163, 
323 Mich 607—Panfll v. City of De¬ 
troit, 224 N.W. 616, 246 Mich. 149. 

Rule of apportionment 

(1) Under the constitutional pro-1 
vision requiring taxes to be assessed 
under uniform rule, tax must be laid 
according to some rule of apportion¬ 
ment and not arbitrarily--City of 
Camden v. South Jersey Port Com¬ 
mission, 73 A,2d 65, 4 N.J. 367. 

(2) Rule of uniformity of taxation 
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requires that one person shall not be 
compelled to pay greater portion of 
taxes according to value of his prop¬ 
erty than another.—Bistor v. Mc¬ 
Donough, 181 N.E 417, 348 Ill. 624, 
certiorari denied 53 S Ct. 90, 287 U S. 
641. 77 LEd. 556. 

The phrase “taxing by a uniform 
rule*’ means taxing by an unvarying 
standard and implies equality in bur¬ 
den of taxation —Huron-Clinton Met¬ 
ropolitan Authority v Boards of 
Sup’rs of Wayne, Washtenaw, Liv¬ 
ingston, Oakland and Macomb Coun¬ 
ties, 8 NW2d 84, 304 Mich. 328. 

61. N.C.—Redmond v. Tarboro, 10 S. 
H. 845, 106 NC. 122, 7 LU 639. 

62. Me —In re Opinion of the Jus¬ 
tices, 42 A 2d 47, 141 Me 442. 

61 C.J. p 102 note 24. 

Universality 

Uniformity of taxation does not 
mean universality. 

U.43.—Gallardo v. Puerto Rico Ry, 
Light A Power Co., C C.A.Puerto 
Rico, 18 F.2d 918. 

Pa.—Supervisors of Manheim Tp, 
Lancaster County, v Workman, 35 
A.2d 747, 154 Pa Super 146, re¬ 
versed on other grounds 38 A 2d 
273, 350 A.LR. 168. 

Power as to rate 

Constitutional provision that legis¬ 
lature shall have power to levy a tax 
on intangible personal property at 
such rate as it deems wise and equi¬ 
table without regard to rate applied 
to other classes of property does not 
deprive legislature of power to deter¬ 
mine what kinds and classes of prop¬ 
erty shall be taxed.—In re Opinion of 
the Justices, 42 A.2d 47, 141 Me 442. 

63. Pa.—Commonwealth v Ford Mo¬ 
tor Co., 88 A.2d 829, 360 Pa. 236, 
appeal dismissed 65 S Ct. 857, 324 
US. 827, 89 LEd. 1394, rehearing 
denied 65 S.Ct. 1012, 824 U.S. 890, 
89 L.Ed. 1487. 

Wis —Milwaukee Electric Ry. A 
Light Co. v. Wisconsin Tax Com¬ 
mission, 242 N.W 312, 207 Wis 523, 
followed in Wisconsin Gas A Elec¬ 
tric Co. v. Wisconsin Tax Commis¬ 
sion, 242 N.W. 321, 207 Wis. 646. 

61 C.J. p 102 note 25. 

Diversity of taxation, both as to 
amount Imposed and species of prop- 
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The rule of uniformity in taxation applies to 
property of like kind and character and similarly 
situated, 64 and a tax, in order to be uniform, must 
operate alike on all persons, things, or property, 
similarly situated. 65 So the requirement is com¬ 
plied with when the tax is levied equally and uni¬ 
formly on all subjects of the same class and kind, 66 
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and is violated if particular kinds, species, or items 
of property are selected to bear the whole burden 
of the tax, while others, which should be equally 
subject to it, are left untaxed. 67 Under some pro¬ 
visions, only geographic uniformity is required as 
distinguished from intrinsic uniformity. 68 The word 
“uniform” or “uniformity” as used in an organic 


srty selected, Is not Inconsistent with 
uniformity and equality—Colgate v. 
Harvey, 175 A. S52, 107 Vt 28, re¬ 
versed on other grounds 56 S Ct. 252, 
296 US. 404, 80 L.Ed. 299, 102 ALR 
54. 

Measure, gauge, or rate of tax 

Under constitutional provision that 
taxes shall be uniform on same class 
of subjects, within territorial limits 
of authority levying the tax, a tax is 
"uniform” when it operates with 
same force and effect in every place 
where subject of it is found, and 
word has reference to measure, 
gauge, or rate of the tax, while words 
"same class of subjects” refer to the 
classification of the subjects of taxa¬ 
tion for purposes of tax, and “uni¬ 
formity” does not mean that same 
rate must be levied on all subjects, 
but, when subjects are once classi¬ 
fied, rate must be uniform on all sub¬ 
jects of same class.—City of Cape 
Girardeau v. Fred A. Groves Motor 
Co, 142 S W 2d 1040. 346 Mo 762 
Valuation 

Under constitutional provision re¬ 
quiring uniformity of taxation, uni¬ 
formity depends on whether property 
taxed comes under first clause pro¬ 
viding that every taxpayer shall pay 
In proportion to value of his proper¬ 
ty, or whether it is designated by 
general law uniform as to class, by 
authority of last clause of the provi¬ 
sion, and if property comes under the 
latter, it is immaterial whether valu- 
atiorr fixed by officer or board desig¬ 
nated by legislature is the same as 
that fixed by local assessor—People 
ex rel. Prindable v Union Elec Pow¬ 
er Co, 64 N E 2d 534, 892 Ill. 271. 
&L Ill—People ex rel Schlaeger v. 
Allyn, 65 N E 2d 392, 393 Ill 154- 
People v. Southwestern Bell Tel. 
Co. 36 N E 2d 362, 377 Ill. 303. 
'Spades of property 

The equality and uniformity of tax¬ 
es required by constitution are con¬ 
fined to a species of property rather 
than all taxable property in a taxing 
unit —Bankers Pocahontas Coal Co. 
v. County Court of McDowell County, 
W.Va., 62 S E 2d 801 

65. Colo—In re Hunter's Estate, 49 
P.2d 1009, 97 Colo 279, 101 A.L R. 
1202. 

Del.—Philadelphia, B A W R. Co v. 
Mayor and Council of Wilmington, 
67 A.2d 759, 30 Del.Ch 213. 

Pa. —Appeal of School Dist. of City 
of Allentown, 87 A 2d 480, 370 Pa. 
161—Commonwealth v. Bepplier 


Coal Co., 35 A 2d 319, 348 Pa. 372 
—Commonwealth ex rel Depart¬ 
ment of Justice v A Overholt & 
Co, 200 A 849, 331 Pa. 182—In re 
Harleigh Realty Co, 149 A 653, 
299 Pa. 385—Appeal of York A Fos¬ 
ter, 43 A 2d 557, 157 Pa.Super. 262 
Uniformity throughout state 

Uniformity of taxation required by 
constitution was not uniformity sole¬ 
ly as between several pieces of prop¬ 
erty in one taxing district, but uni¬ 
formity throughout several counties 
of state—People v Cesar, 182 NE 
448, 349 Ill 372, certiorari denied 
Cesar v People of State of Illinois 
ex rel. McDonough, 53 S Ct. 386, 288 
US 603, 77 LEd 978. 

“Similar property” or “property of 
the same nature” means property of 
the "same class” within constitution¬ 
al requirement that taxes be uniform 
on the same class of subjects —Ap¬ 
peal of York A Foster, 43 A2d 557, 
157 Pa.Super. 262 

66. U.S.—U. S v. Domestic Fuel 
Corporation, Cust A Pat.App, 71 F 
2d 424. 

Kan.—Associated By. Equipment 

Owners v. Wilson, 208 P.2d 604, 167 
Kan 608. 

Me.—In re Opinion of the Justices, 
42 A2d 47, 141 Me. 442 
Mich.—C. F Smith Co. v. Fitzgerald, 
259 NW 352, 270 Mich. 659, appeal 
dismissed C. F Smith Co. v. At¬ 
wood, 56 SCt 115, 296 US. 659, 
80 LEd 470 

Mo.—State ex rel. Jones v. Nolte, 165 
SW.2d 632, 350 Mo 271. 

NC—Hilton v Harris, 177 SB. 411, 
207 N C. 465—Roach v City of Dur¬ 
ham, 169 S.E 149, 204 N.C. 587 
ND—State ex rel. Haggart v. Nich¬ 
ols, 265 NW. 859, 66 ND 355. 

Pa—Commonwealth ex rel. Depart¬ 
ment of Justice v A. Overholt A 
Co, 200 A 849, 331 Pa. 182. 

Tex —Edinburg Imp. Ass’n v. City of 
Edinburg, Civ App., 191 SW.2d 752. 
Vt—Colgate v Harvey, 175 A 352, 
107 Vt. 28, reversed on other 
grounds 66 S.Ct. 252, 296 US. 404, 
80 LEd 299, 102 AL,R 54. 

Va—City of Hampton v Ins. Co of 
North America, 14 S E 2d 896, 177 
Va 494. 

W Va—In re Charleston Federal Sav. 
A Loan Ass’n, 30 SB 2d 513, 126 
W.Va 506, affirmed 65 S.Ct. 624, 324 
U.S. 182, 89 LEd 857, rehearing 
denied 65 S.Ct. 863, 324 US 888, 
89 L Ed. 1436—In re Hancock Coun¬ 
ty Federal Sav A Loan Ass’n, 25 
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BE2a 643, 126 W.Va. 426—Chris- 
topher v James, 12 S.E.2d 813, 122 
W Va 665 
61 C J p 102 note 26. 

Any system of assessments which 
rests on all citizens ratably meets 
constitutional requirements —Wash¬ 
ington County Nat Bank v. Wash¬ 
ington County, 10 S E 2d 515, 176 Va 
216 

Bl mllm r base and unvarying rate 
Where the base of a tax is the 
same and the rate unvarying, there 
is no lack of “uniformity of taxa¬ 
tion” in violation of constitution — 
Commonwealth v. Warner Bros. 
Theatres, 27 A2d 62. 345 Pa 270. 
Basic rules for taxation 

The phrase “uniform rules,” as 
used in constitutional provision di¬ 
recting that property shall be assess¬ 
ed for taxes under general laws, and 
by "uniform rules,” according to its 
true value, does not refer to those 
regulations that pertain to the agen¬ 
cies and methods employed in the 
assessment and collection of taxes, 
but only to the basic rules for taxa¬ 
tion, including the designation of the 
property which is to contribute, and 
the rate or ratio by which the taxes 
are to be laid and apportioned, and 
the constitutional provision is satis¬ 
fied by a uniformity that obtains 
without discrimination throughout a 
class of property set apart on rea¬ 
sonable grounds for separate treat¬ 
ment—Jersey City v. Martin, 19 A 2d 
40, 126 N J Law 353—Central R R. 
Co. v State Board of Assessors, 67 
A 672, 75 N J Law 120, affirmed Cen¬ 
tral R. Co v. Baird, 69 A 239, 75 N 
J.Law 771. 

The ooxurtitutional requirement of 
fairness In taxation is met if a tax¬ 
ing law demands that it be applied 
with substantial uniformity without 
discrimination throughout a class of 
property set apart for separate taxa¬ 
tion.—Allen v. Bonded Municipal 
Corp., 4 A2d 249, 62 R.I 101, 153. 

67. Pa.—Rich Hill Coal Co. v. 
Bashore, 7 A 2d 302, 334 Pa. 449. 

61 C.J. p 102 note 27. 

68 . U.S—Rullan v. Buscaglia, CC. 
A Puerto Rico, 168 F2d 401, cer¬ 
tiorari denied 69 S Ct. 131, 335 U.S 
857, 93 L.Ed. 404—South Puerto 
Rico Sugar Co. v. Buscaglia, C C.A 
Puerto Rico, 154 F2d 96, followed 
in Standard Oil Co, N J, v Tax 
Court of Puerto Rico, 154 F.2d 293, 
two cases. 
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act governing a territory is the same as used in the 
federal constitutional provision giving congress pow¬ 
er to impose excise taxes. 69 

§ 23. —— Operation and Effect 

a. In general 

b. Compliance by substantial equality and 

uniformity 

c. Particular application of rules 
a. In General 

Constitutional provisions as to equality and uni¬ 
formity of taxation are mandatory and constitute a lim¬ 
itation on the legislative power to tax, so that statutes 
relating to taxation must comply therewith, and a tax 
law which violates the prescribed rule of equality and 
uniformity Is invalid. 

Constitutional provisions as to equality and uni¬ 
formity of taxation have been held to be manda¬ 


tory 70 and their requirements cannot be frittered 
away by judicial construction. 71 Such provisions 
constitute a limitation on the legislative power to 
tax, 72 so that statutes relating to taxation must com¬ 
ply therewith, 73 and a tax law which violates the pre¬ 
scribed rule of equality and uniformity is invalid. 76 
There is sufficient difference in the wording of the 
different provisions to account for some lack of uni¬ 
formity in the decisions as to what constitutes a 
violation of their requirements. 75 Constitutional 
guarantees of equal and uniform taxation do not 
purport or undertake to deal with the method or 
manner of accomplishing such constitutional man¬ 
dates, but are fully satisfied when equality and uni¬ 
formity have been attained. 76 

The requirement that taxing statutes must be uni¬ 
form and equal affects both persons and things, 77 and 


Or.—Garbade ▼. City of Portland. 214 
P.2d 1000, 188 Or. 158. 

69. U.S.—-Hess v. Mullaney, D.C. 
Alaska, 91 FSupp 139, reversed on 
other grounds, C.A, Mullaney v. 
Hess, 189 F.2d 417. 

70. Fla.—Camp Phosphate Co. v. Al¬ 
len. 81 So. 503, 77 Fla. 341. 

HI—Bistor v. McDonough, 181 NB, 
417, 348 Ill. 624, certiorari denied 
63 SCt. 90. 287 U.S. 641, 77 L.Ed. 
655. 

71. Pa.—Clearfield Bituminous Coal 
Corp. v. Thomas, 9 A.2d 727, 336 
Pa. 572, 126 AL.R. 716—Appeal of 
Fox, 4 A. 149, 112 Pa. 337. 

72. Pa.—Clearfield Bituminous Coal 
Corp. v. Thomas, 9 A 2d 727, 836 
Pa. 572, 126 A.L R 716—Appeal of 
Fox, 4 A. 149. 112 Pa. 837. 

61 C.J. p 102 note 30. 

73. Cal.—Rancho Santa Margarita v. 
San Diego County, 14 P.2d 588, 126 
Cal.App 186. 

Ill.—People ex rel. Ruchty v. Saad, 
104 N.E.2d 273, 411 Ill, 390—People 
ex rel Tedrick v. Allied Oil Corp. 
of Illinois. 67 N.E.2d 859. 388 Ill. 
219—People ex rel. Wangelin v. 
St. Louis Bridge Co, 191 NB. 300, 
357 Ill. 245—People ex rel. Wange¬ 
lin v. Wiggins Ferry Co., 191 NB. 
296, 357 Ill. 173—Bistor v. McDon¬ 
ough, 262 Ill.App. 404. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 64 S.W.2d 
877, 245 Ky. 822. 

Me.—In re Opinion of the Justices, 80 
A.2d 421—In re Opinion of the Jus¬ 
tices, 178 A. 621, 183 Me. 625. 
Md.—Anne Arundel County Com’rs v. 

English, 35 A 2d 135. 182 Md. 614. 
Mont.—Fruit Growers Express Co. v. 

Brett, 22 P.2d 171, 94 Mont. 281. 
Neb.—International Harvester Co. v. 
Douglas County, 20 N.W 2d 620, 146 
Neb. 555—Moeller. McPherria * 


Judd ▼. Smith, 255 NW. 551, 127 
Neb 424. 

NH.—Rollins v. City of Dover, 44 A 
2d 113, 93 NH. 448 

N.J —Jersey City v Kelly, 47 A.2d 
354, 134 N J.Law 239 
Ohio.—State ex rel. Hostetter v. 
Hunt, 10 N E 2d 155, 56 Ohio App. 
120, affirmed 9 NE2d 676, 132 Ohio 
St 568—State v. Russell, 2 Ohio 
Supp. 59. 

Pa—Supervisors of Manhelm Tp., 
Lancaster County v. Workman, 38 
A 2d 273, 350 Pa 168—Common¬ 
wealth v. Repplier Coal Co., Com 
PI., 53 Dauph Co. 191, affirmed 35 
A2d 319, 348 Pa 372—Common¬ 
wealth ex rel. Department of Jus¬ 
tice v A Overholt & Co , Com PI, 
45 Dauph Co. 171—Appeal of Sny¬ 
der, Com PI., 21 LehLJ. 351. 
Tenn.—American Lemberg Corp. v. 
City of Elizabathton, 175 S.W.2d 
| 535, 180 Tenn 372. 

Tex —City of Wichita Falls v. Coop¬ 
er, Civ.App., 170 S.W 2d 777, error 
refused. 

W.Va—In re Hancock County Feder¬ 
al Savings & Loan Ass’n, 25 S.E 2d 
543, 125 W.Va 426. 

61 C J. p 102 note 82. 

Xrnws and enforcement 

All laws relating to taxation and 
enforcement thereof by taxing bodies 
are subject to requirements of equal¬ 
ity and uniformity of taxation.—Peo¬ 
ple v. Southwestern Bell TeL Co., 36 
N.E 2d 362, 877 Ill. 303. 

Separate clauses 

Under constitutional provision pro¬ 
viding in first clause that every tax¬ 
payer shall pay in proportion to val¬ 
ue of his property, and providing in 
last clause that occupations or priv¬ 
ileges may be taxed by general law 
uniform as to class on which It op¬ 
erates, first clause refers to propor¬ 
tionate valuation of property for tax¬ 
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ation generally and last clause re¬ 
fers to taxation established by gen¬ 
eral law uniform as to class on which 
it operates, and must come within 
enumerated subjects contained in 
such clause —People ex rel. Prindable 
v. Union Elec. Power Co., 64 N E 2d 
534, 392 Ill 271. 

74. Ark—Hixon v. School Dist. of 
Marion, 60 S.W 2d 1027. 187 Ark 
554. 

Minn—Pullman Co v. Commissioner 
of Taxation, 25 N.W.2d 838, 223 
Minn. 96—Village of Robbinsdale 
v. Hennepin County, 271 N.W. 491, 
199 Minn. 203—State ex rel. City of 
New Prague v. Scott County, 261 
N.W 863, 195 Minn. Ill, followed 
in State ex rel. City of New Prague 
v. Le Sueur County, 261 N.W. 866, 
196 Minn. 119. 

Mont—State v. North American Car 
Corp, 164 P.2d 161, 118 Mont. 183. 
Neb—Moeller, McPherrin Sc Judd v 
Smith, 25$ N.W. 661, 127 Neb 424 
Ohio—State v. Frazine, 144 NB 289, 
110 Ohio St. 523. 

Pa.—Supervisors of Manheim Tp., 
Lancaster County v. Workman, 38 
A.2d 273, 350 Pa. 168—Rich Hill 
Coal Co. v. Bashore, 7 A.2d 302, 334 
Pa. 449—Ingersoll v. City of Phila¬ 
delphia, 87 Pa.Dist. St Co. 643— 
Commonwealth v. Repplier Coal 
Co, Com PI., 53 Dauph Co. 191, af¬ 
firmed 35 A.2d 819, 348 Pa. 372. 

61 C.J. p 103 note 33. 

75. Kan—Ottawa County v. Nelson, 
19 Kan. 234, 27 Am.R. 101. 

61 C.J. p 103 note 35. 

76. Tex.—Texas Pipe Line Co. v An¬ 
derson, Civ.App., 100 S.W 2d 754, 
error refused, certiorari denied 58 
S.Ct. 45, 802 U.S. 724, 82 L.Ed. 659. 

77. Vt.—Colgate v. Harvey, 175 A 
852, 107 Vt. 28, reversed on other 
grounds 56 S.Ct. 252, 296 U.S. 404, 
80 L.Ed. 299. 102 AL.R. 54, 
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equality is as necessary as uniformity. 7 * A uniform 
tax must be imposed on all property subject to taxa¬ 
tion until a classification of property has been 
made, 79 and the legislature cannot enact that a 
privilege or excise tax shall be in lieu of, or as a 
substitute for, an ad valorem tax on any species of 
property. 80 The requirement as to equality and 
uniformity does not apply to every species of taxa¬ 
tion, as discussed infra § 24, and does not restrict 
the legislature to the levying of taxes on property 
alone. 81 While constitutional provisions requiring 
equality and uniformity apply to the levy 82 or 
method of imposition 88 of a tax, it is not necessary 
that taxes on all classes of property be imposed un¬ 
der exactly the same proceedings. 84 

In levying a tax a state need not cover the whole 
field of possible taxation, 85 and the constitutional 
provisions have been held not to require the m- 
clusidn in a single statute of all provisions secur¬ 
ing uniformity. 86 Ordinarily, a property owner’s 
residence is not important where a tax is laid on 
land, 87 but the constitutional restriction as to equal¬ 
ity and uniformity has been held to relate only to 
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property within the state, and neither the statutes 
of another state, nor the action of its taxing officers, 
can affect the question. 88 Constitutional require¬ 
ments of uniformity, as far as they affect taxation 
of property which the state may tax as a matter of 
right and not of privilege, are not violated because 
a uniform method of taxation adopted by the state 
is invalid as applied to property of similar character 
which is taxable only by the grace of the federal 
government. 89 A statute levying a tax may take 
effect during the year enacted without violating the 
requirement of uniformity, although it results in 
two different levies during the same year. 90 Allow¬ 
ing a credit against the payment of a tax for taxes 
paid to some other governmental authority does not 
violate the constitutional provision requiring uni¬ 
formity of taxation. 91 

There is a presumption that tax statutes are in¬ 
tended to operate uniformly and equally, 92 and a 
liberal construction will be indulged m order to 
accomplish fair and equal taxation of all property 
within the state. 93 Sufficient and reasonable time 
and due opportunity must be shown to challenge 


78. Ky—ETminenee Distillery Co. v 
Henry Countv Board of Sup'rs, 200 
S W 347. 178 Ky 811 

61 C J. p 103 note 34 

79. Ky —Raydure v Board of Sup'rs 
of Estill County. 209 S W. 19, 183 
Ky 84 

80. Ky —Raydure v Board of Sup’rs 
of Estill County, supra. 

81. Wis —Chicago, etc, R Co v 
State, 108 NW 557, 128 Wis. 653 

61 C J p 103 note 39 

88. Cal —San Bernardino County v. 

Way, 117 P 2d 354, 18 Cal.2d 647. 

61 C.J. p 103 note 40. 

Avoidance of discrimination 

It is the settled policy of the state 
to avoid discrimination in the levying 
of ad valorem taxes.—National Dis¬ 
tillers Products Corp. v. Evatt, 64 N 
E 2d 146, 143 Ohio St 99. 

Ztsvy held not to violate constitution¬ 
al requirements 

Ill.—People ex rel. Gill v. Hamilton, 
9 N.E 2d 243, 366 Ill. 466 
Requirements hsld inapplicable 
It has been held, however, that 
constitutional requirements of equal¬ 
ity and uniformity do not apply to 
the method and procedure governing 
the levy of taxes.—Hess v Mullaney, 
DC.Alaska, 102 FSupp. 430. 

83, Md, — Grossfeld v. Baughman, 
129 A. 370, 148 Md. 330. 

Measure of tax 

The legislature cannot arbitrarily 
fix the measure of a tax by a Action 
U.S.—In re Vanderbilt's Estate, 22 N. 
E 2d 379, 281 N.T. 297, affirmed 
Whitney v. State Tax Commission 

84 C.J.S —6 


of N Y, 60S Ct. 635, 309 U S 530, 
84 LEd 909 

N Y —In re Watson’s Estate, 56 N Y 
S 2d 443, 185 Misc 735 
Where formula or method of com. 
putlng tax will, in its operation or 
effect, produce arbitrary or unjust or 
unreasonably discriminatory results, 
constitutional provision relating to 
uniformity is violated—Appeal of 
School Dist of City of Allentown, 87 
A 2d 480, 370 Pa 161. 

84. Mont —Bank of Miles City v 
Custer County, 19 P 2d 885, 93 

Mont 291. 

8ft. US —South Carolina Power Co. 
v. South Carolina Tax Commission, 
DC SC, 52 F 2d 615, affirmed 62 
SCt 494, 286 US 525, 76 LEd 
1268. 

86. Md —Leser v. Lowenstein, 98 A. 
712, 129 Md 244 

Mont —Montana Nat Bank of Bill¬ 
ings v. Yellowstone County, 252 P. 
876, 78 Mont 62, reversed on other 
grounds 48 SCt 831, 276 U.S. 499, 
72 L Ed. 673. 

87. US —Lake Superior Consol. Iron 
Mines v. Lord, Minn., 46 S Ct 627, 
271 US 577, 70 LEd. 1093. 

61 C J. p 103 note 46 

88. Minn—State v. Nelson, 119 N. 
W. 1058, 107 Minn. 319. 

89. Ariz.—Brophy v. Powell, 121 P 
2d 647, 58 Arlz 643. 

Taxation of national banka 
A state revenue statute equal in its 
terms as applied to state and nation¬ 
al banks does not violate the uni¬ 
formity clauses of the state const!- 

81 


tutlon in its applicability to state 
banks and similar institutions merely 
because it may be invalid, because of 
federal statute, as applied to taxation 
of national banks by the state — 
Brophy v Powell, supra. 

90. Nev—State v Esser, 129 P 657, 
35 Nev 429 

91- Pa—Minich v City of Sharon, 
77 A 2d 347, 366 Pa 267, appeal dis¬ 
missed 71 SCt. 1020, 341 US. 945, 
95 LEd 1370. 

92. US —Alaska Consol Canneries 
v Territory of Alaska, CCA Alas¬ 
ka, 16 F 2d 256 

Mo—State ex rel Crutcher v. Koeln, 
61 S W 2d 760, 332 Mo. 1229. 

Pa.—Commonwealth v American Gas 
Co , Com PI, 54 Dauph Co. 115, af¬ 
firmed 42 A 2d 161, 352 Pa. 113. 
Rejection of discrimination and ir¬ 
regularity 

Equality and uniformity are pre¬ 
sumed and discrimination and irreg¬ 
ularity rejected, where a tax statute, 
or any portion of it, must be con¬ 
strued or applied by implication.— 
Atlantic Coast Line R. Co. v. Com¬ 
monwealth, 193 S W.2d 749, 802 Ky 
36. 

93. Va.—Rixey’s Ex’rs v. Common¬ 
wealth, 99 SE. 573, 101 SE 404, 
125 Va. 337, error dismissed Vir¬ 
ginia Trust Co. v Commonwealth 
of Virginia. 41 SCt. 322, 255 U.S 
561, 65 LEd 786 

61 C J p 104 note 56 
Uniformity of burden 
Interpretation of taxing statute 
should be adopted which lays burden 
uniformly on all standing in the 
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a taxing statute on the grounds that it is oppressive 
and confiscatory.* 4 The mere fact that a tax is 
uniform does not necessarily render it valid. 96 

Additional tax necessitated by delinquency. An 
additional tax imposition necessitated by the neg¬ 
lect or inability of some taxpayers to pay has been 
held not to constitute a violation of the requirement 
of equality and uniformity, 96 although an assess¬ 
ment of the amount of delinquent personal property 
taxes as a loss against the property of other tax¬ 
payers has been held to constitute a violation of the 
requirement of equality and uniformity. 97 

Increased burden caused by exemptions. Where 
property is exempted from taxation, the increased 
burden thereby cast on property not exempt must 
be borne ratably and without discrimination. 98 

Misconduct of taxing officers and defects in execu¬ 
tion of tax law. It has been held that the constitu¬ 
tional requirement of equality and uniformity has 
regard to the laws which may be passed for the im¬ 
position of taxes, and not to their practical working 
or execution; 99 and a law properly framed cannot 


be declartd invalid because injustice or inequality 
results from the error or misconduct of the officers 
charged with its administration, 1 or because it is 
practically possible, under the terms of the statute, 
to escape taxation on some kinds of property by 
manipulation or evasion. 2 However, the constitu¬ 
tional principle of uniformity of taxation may be 
infringed by the method of administration of a tax 
statute, even though the statute is fair on its face. 8 
Taxing authorities are not justified in withdrawing 
any property from the protection of the constitu¬ 
tional uniformity provision, and it i 9 their duty to 
observe and comply with such provision. 4 

b. Compliance by Substantial Equality and Uni¬ 
formity 

Absolute or perfect equality and uniformity In taxa¬ 
tion, being Impossible of attainment, la not required, 
and as long as there Is substantial uniformity in the 
application of taxing statutes, the constitutional provi¬ 
sions relating to equality and uniformity are not vio¬ 
lated. 

Absolute or perfect equality and uniformity in 
taxation, being impossible of attainment, 6 is not 
required, 6 and as long as there is substantial uni¬ 


same degree with respect to the tax. 
—Stephens v Glander, 84 N.B 2d 279, 
151 Ohio St 62. 

94. Ala —Warrior Water Co. v. 
Long, 117 So 656, 218 Ala. 126 

95. Pa—In re Harleigh Realty Co., 
149 A 653. 299 Pa. 385. 

96. Ill—Gates v Sweitzer, 179 NE 
837,347 111 353, 79 A L R 1151. 

61 C J. p 104 note 58 
Variance in levies in different coun¬ 
ties 

Statute requiring county in which 
delinquency in state taxes exists to 
make additional levy for purpose of 
making up such delinquency was held 
not to violate constitution requiring 
uniform and equal rate of taxation, 
notwithstanding variance In delin¬ 
quency levies for state taxes in vari¬ 
ous counties of state —Kansas Gas & 
Electric Co. v. Dalton, 46 P.2d 27, 142 
Kan. 59 

97. Ill—People v. Chicago & N. W. 
Ry. Co., 152 N.B. 576, 822 I1L 150. 

98. U.S—Washington Water Power 
Co v Shoshone County, CC.A.Ida- 
ho, 270 F 877. 

Equality and uniformity provision as 
violated by grant of exemption see 
infra 8 221. 

99* U S.—Apperson v. Memphis, C.C. 

Tenn., 1 FCas.No 497, 2 Fllpp. 868. 
61 CJT. p 119 note 16. 

1* La.—State v. Cedar Grove Refin¬ 
ing Co., 152 So. 531, 178 La. 810. 

61 C.J. p 120 note 16. 

8. U.S.—Mercantile Nat Bank v. 
New York, C.C.N.Y., 28 F. 776, af- i 


firmed 7 S Ct 826, 121 US 188, 30 
LEd. 895. 

61 C J p 120 note 17. 

3. Ala—Hamilton v. Adkins, 35 So. 
2d 183, 250 Ala 557, certiorari de¬ 
nied 69 SCt. 133, 335 US 861, 93 
LEd. 407 

Violation of rule of uniformity by 
misconduct of officers with respect 
to assessment of tax see infra 8 
30 d 

4. Ill —People ex rel McDonough v 
Schmuhl, 194 NE 731, 359 Ill. 446. 

Regulation, of tax offlLoer held valid 

Pa—Pennsylvania Co for Insuranc¬ 
es on Lives & Granting Annuities 
v. City of Philadelphia, 31 A 2d 137, 
346 Pa. 406. 

Rule of tax commission held invalid 

Ohio.—Pioneer S. S. Co. v Evatt, 6 
Ohio Supp. 156. 

5. Cal.—People v. Keith Ry. Equip¬ 
ment Co., 161 P.2d 244, 70 Cal.App. 
2d 339. 

Colo—Corpus juris quoted in City 
and County of Denver v. Lewin, 
105 P.2d 854, 858, 106 Colo. 331. 

Iowa.—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 893, appeal dis¬ 
missed 70 SCt. 88, 338 US. 843, 94 
L.Bd. 515—W J Sandberg Co. v. 
Iowa State Board of Assessment 
and Review, 278 N.W. 643, 225 Iowa 
103, rehearing denied 281 N.W. 197, 
225 Iowa 103. 

Miss.—Coleman v. Trunkline Gas Co., 
61 So.2d 276, suggestion of error 
sustained on other grounds 68 So. 
2d 76. 

Pa—Commonwealth v. McCarthy, 8 
A.2d 267, 832 Pa 465—Appeal of 
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Mercantile License Tax of City of 
Reading, Quar.Sess., 41 Berks Co 
193 

RI—Allen v. Bonded Municipal 
Corp, 4 A 2d 249, 62 R I. 101, 153 

Tex— Corpus Juris cited in Lubbock 
Hotel Co v Lubbock Independent 
School Disk, Civ.App., 85 S.W 2d 
776, 778 

Va—Washington County Nat Bank 
v Washington County, 10 S E 2d 
615, 176 Va 216 

61 C J. p 105 note 71. 

8- U S.—Monllor & Boscio v. Sancho, 
CC.A Puerto Rico, 136 F2d 114 

Colo— Corpus Juris quoted in City 
and County of Denver v Lewin, 105 
P.2d 854, 858, 106 Colo 331—In re 
Hunter's Estate, 49 P 2d 1009, 97 
Colo 279, 101 ALR 1202. 

Ill.—Schreiber v. Cook County, 58 N 
E 2d 40, 388 Ill. 297, 166 ALR 
1162. 

Iowa—Dickinson v. Porter, 85 N.W 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 838 U.S. 843, 
94 L.Ed. 615. 

Minn.—Independent School Dlst No 
35 v. Borgen, 246 N.W. 119, 187 
Minn. 539. 

N.M.—Lougee v. New Mexico Bureau 
of Revenue Commissioner, 76 P.2d 
6, 42 N.M. 115. 

Pa—Appeal of School Diet, of City 
of Allentown, 87 A 2d 480, 370 Pa 
161—Commonwealth v. Brink's 
Inc., 30 A.2d 128, 846 Pa 296—Com¬ 
monwealth v. Southern Pennsyl¬ 
vania Bus Co., 15 A.2d 875, 339 Pa 
621—Commonwealth v. McCarthy, 
8 A.2d 267, 332 Pa 465—Supervi¬ 
sors of Max&heim Tp. v. Workman, 
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formity in the application of taxing statutes, it has 
been held that the constitutional provisions relating 
to equality and uniformity are not violated. 7 So 
the state need not make close distinctions or main¬ 
tain a precise, scientific uniformity,® and a taxing 
statute is not invalid because it may be subject to 
technical criticism, or will not work with perfect 
nicety of detail, or because conditions may be 
thought of which would seem to involve differences 
and inequalities; 9 nor 19 a tax statute unconsti¬ 
tutional because in its practical application it may 
work to the advantage or disadvantage of persons 
or corporations organized and doing business, al¬ 
though m the same line, m different capacities, under 
other general or special laws. 10 


The validity of a particular method of taxation 
depends on the judicial determination of whether 
the necessary operation of such legislation results 
in an unjust discrimination, and not on the ability 
of courts to indicate some other form of taxation 
which might result in greater equality of burden. 11 
While intentional inequality will invalidate the tax, 1 ® 
minor inequalities may exist without offending 
against the rules of equality and uniformity; 18 and 
unavoidable inequalities which are due only to in¬ 
equalities in business conditions and activities are 
not sufficient to render a tax statute invalid. 14 The 
test m all legislative enactments affecting taxation 
is that their aim be toward equality and uniformity, 
by approximation at least 16 


Com.Pl., 48 Lane Rev. 99, 11 Som. 
LegJ. 45 

Tex— Corpus Juris cited in Lubbock 
Hotel Co v. Lubbock Independent 
School Dist, Clv.App, 85 SW.2d 
776, 778. 

Va.—Virginia Elec & Power Co. v. 
Commonwealth, 6 S E 2d 680, 174 
Va. 316 

61 C.J p 105 note 72. 

Mathematio&l determinations 

Constitutional issues affecting tax¬ 
ation do not turn on even approxi¬ 
mate mathematical determinations.— 
Mullaney v. Anderson, Alaska, 72 S. 
Ct 428, 342 U S 415, 96 L.Ed 651. 

Assessment at full value 

With respect to constitutionality 
of statute providing that all proper¬ 
ty liable to taxation shall be assessed 
at its full and fair cash value, court 
must assume that, in enacting origi¬ 
nal statute and continuing it in force, 
legislature had knowledge that abso¬ 
lute equality in taxation was beyond 
human possibility, and that it did not 
Intend to require that which is impos¬ 
sible to do—Allen v. Bonded Munici¬ 
pal Corp, 4 A 2d 249, 62 R I 101, 153. 

Sxemptiona and differences in rates 

The constitution does not require 
complete uniformity of taxation, 
since it exempts some property from 
taxation altogether, provides that 
solvent credits shall be taxed at a 
lower rate than that imposed on oth¬ 
er classes of property, and provides 
that property on the unsecured rolls 
shall be taxed at rate for previous 
year and that on the secured rolls at 
current rate —People v. Keith Ry. 
Equipment Co.. 161 P 2d 244, 70 Cal. 
App.2d 339. 

7. Colo.—Corpus juris quoted in 

City and County of Denver v. Lew- 
in, 106 P 2d 854, 868, 106 Colo. 331. 
Iowa.—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and Re¬ 
view, 278 N.W. 648, 225 Iowa 103, 
rehearing denied 281 N.W. 197, 225 
Iowa 108. 

Minn.—Independent School Diet. No. 


85 v. Borgen, 246 N.W. 119, 187 
Minn. 539 

Miss —Coleman v. Trunkline Gas Co , 
61 So 2d 276, suggestion of error 
sustained on other grounds 63 So 
2d 76. 

Okl—Magnolia Petroleum Co. v Ok¬ 
lahoma Tax Commission, 106 P 2d 
829, 188 Okl 85 

Po.—Sablosky v Messner, 92 A 2d 
411, 372 Pa. 47—Commonwealth v. 
Southern Pennsylvania Bus Co, 15 
A 2d 375, 339 Pa 521—Wilson v. 
City of Philadelphia, 198 A. 893, 
330 Pa 350—Commonwealth v. 
Brink’s Inc, Com PI , 52 Dauph.Co 
289, affirmed 30 A 2d 128, 346 Pa 
296. 

Va—Washington County Nat Bank 
v. Washington County, 10 S E 2d 
515, 176 Va 216 
61 C J p 105 note 73. 

Practical and common-sense equality 
The constitutional provisions re¬ 
quiring that property of private cor¬ 
porations, associations, and individu¬ 
als shall be taxed at the same rate 
and that all taxes levied on property 
shall be assessed in exact proportion 
to the value thereof were aimed at 
securing a practical and common- 
sense equality since exact equality is 
not to be expected nor is it required 
—Hamilton v. Adkins, 85 6o.2d 183, 
250 Ala. 557, certiorari denied 69 S. 
CL 133, 335 US 861, 93 L Ed. 407 

8. US —Ohio Oil Co v. Conway, La , 
50 S.Ct. 310, 281 US. 146, 74 L Ed 
775 

Pa—-Appeal of School Dist of City 
of Allentown, 87 A 2d 480, 370 Pa. 
161. 

Uniformity of rule 

In determining whether legislative 
rule of taxation operates uniformly, 
inquiry Is whether rule Itself is uni¬ 
form and is to be applied to all alike 
—In re West, 242 NW. 165, 207 Wis. 
557. 

9. U S.—Royal Mineral Ass'n v. 
Lord, D.C.Minn., 13 F.2d 227, af¬ 
firmed 46 S.Ct. 627, 271 U.S. 577, 70 
L.Ed. 1093. 


Hypothetical result# 

Whether legislative rule of taxa¬ 
tion operates uniformly is not deter¬ 
minable by hypothetical mathemati¬ 
cal results from applying rule to va¬ 
rious situations which human genius 
may devise—In re West, 242 N.W. 
165, 207 Wis 667. 

10. Mich—Bank of Tustin of J. M 
Perry & Co v Burdell Tp, 150 N 
W. 367. 184 Mich 131 

11. La.—Union Tank Car Co. v. Day, 
101 So 581, 166 La. 1071. 

12. Mich.—Newport Mining Co. v. 
City of Ironwood, 152 N.W. 1088, 
185 Mich. 668 

13. Mo —State ex rel. Transport 
Mfg. & Equipment Co v Bates, 224 
6W.2d 996, 359 Mo 1002 

Ohio—State ex rel Tejan v Luts, 31 
Ohio N P.,N S , 473 

Pa.—Dole v City of Philadelphia, 11 
A.2d 163, 337 Pa. 375, opinion sup¬ 
plemented 11 A.2d 767. 337 Pa. 375 
—Turco Paint & Varnish Co v. 
K&lodner, 184 A. 37, 320 Pa. 421— 
Appeal of Mercantile License Tax 
of City of Reading, Quar Seas., 41 
Berks Co 193. 

61 C J p 106 note 75. 

Taxation i# a practical matter and 
legislation on the subject will not be 
declared invalid because some inequi¬ 
ties inevitably result —Sablosky v. 
Messner, 92 A.2d 411, 372 Pa. 47. 
Occasional and incidental inequalities 
Inequalities which result occasion¬ 
ally and incidentally in the applica¬ 
tion of a system which is not arbi¬ 
trary in its classification and not ap¬ 
plied in a hostile and discriminatory 
manner are not sufficient to defeat 
the tax.—Schreiber v. Cook County, 
58 NE 2d 40, 388 Ill. 297, 155 UR. 
1162. 

14. U S.—Sanchez Morales A Co v. 
Gallardo, C.C.A.Puerto Rico, 18 F. 
2d 550. 

15. Colo.— Corpus Juris quoted in 

City and County of Denver v Lew- 
in, 105 P.2d 854, 858, 106 Colo. 331. 
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The courts will not pronounce a statute invalid 
as in violation of requirements of equality and uni¬ 
formity unless it appears that it was framed on a 
plan or principle not calculated to produce equality 
and uniformity, 16 or that its administration will re¬ 
sult in such flagrant injustice as to evidence an en¬ 
tire disregard of the constitutional requirement; 17 
nor will they interfere to grant relief except where 
the inequality is the result of a misapplication of 
the law, 18 or of such gross carelessness as to imply 
fraud, 19 or of a willful discrimination. 20 In other 
words, only when statutes are imposed which base 
their levy on unjust and unfair classifications or 
principles, or are such as to operate with gross 
inequality, will the courts declare them invalid. 21 
It has been held, however, that, in considering the 
validity of a tax law, it is immaterial whether an 


inequality in levy is the result of design, accident, 
or inadvertence. 22 

c. Particular Application of Buies 

Central rules as to the operation and effect of con¬ 
stitutional requirements of equality and uniformity have 
been applied to taxation of bank deposits, corporate 
stock, public utility corporations, and property owned by 
the state or a municipality. 

The rules, discussed supra subdivisions a and b 
of this section, as to the operation and effect of 
constitutional requirements of equality and uni¬ 
formity have been applied to taxation of bank de¬ 
posits, 23 taxation of corporate stock, 24 taxation of 
public utility corporations, 26 taxation of property 
owned by the state or a municipality, 26 and various 
other particular taxes and statutes affecting taxa¬ 
tion. 27 There is no inequality, such as to involve 


Mass-—Cheshire v. Berkshire County 
Com’rs, 118 Mass. 386. 

Pa.—Commonwealth v. McCarthy, 3 
A.2d 267, 332 Pa. 465. 

16. Colo — Corpus Juris quoted la 
City and County of Denver v. Lew- 
in, 105 P 2d 854. 858, 106 Colo. 331. 

61 C J. p 106 note 78. 

Systematic aad intentional discrim¬ 
ination 

There must be a systematic and in¬ 
tentional discrimination against tax¬ 
payer before the state constitution 
in respect of uniformity is violated — 
Hamilton v Adkins, 35 So 2d 183, 250 
Ala. 657, certiorari denied 69 S Ct. 
133, 335 U.S. 861, 93 L Ed. 407. 

17. Colo—City and County of Den¬ 
ver v Lewin, 105 P.2d 854, 106 
Colo. 331. 

61 C.J. p 106 note 79. 

18. US—Atchison, T & S F. Ry. 
Co. v. Collins, DC Cal., 294 F 742, 
appeal dismissed 45 S.Ct. 351, 267 
U.S. 609, 69 L Ed 812. 

Colo— Corpus Juris quoted la City 
and County of Denver v. Lewin, 
105 P.2d 854, 858, 106 Colo. 331. 

19. US—Atchison, T & S. F Ry. 
Co. v. Collins, D.CCal., 294 F. 742, 
appeal dismissed 45 S.Ct. 351, 267 
U S. 609, 69 L Ed. 812. 

Colo— Corpus Juris quoted la City 
and County of Denver v. Lewin, 105 
P.2d 854, 858, 106 Colo 331. 

80. U.S.—Atchison, T. A S. F. Ry. 
Co. v. Collins, D.C.Cal., 294 F. 742, 
appeal dismissed 45 S Ct. 351, 267 
U S. 609, 69 L.Ed 812. 

Colo— Corpus Juris quoted la City 
and County of Denver v. Lewin, 105 
P.2d 854, 858, 106 Colo. 331. 

81. Tex.—Ex parte Day, 76 S.W.2d 
1060, 127 Tex.Cr. 367. 

88 . Cal.—Rancho Santa Margarita 
v. San Diego County, 14 P.2d 588, 
126 Cal.App. 186. 

88 . Vt. — State v. Clement Nat Bank, 
78 A. 944, 84 Vt 167, Ann.Cas.l912D 


22, affirmed 34 S Ct 81, 231 US 
120, 58 LEd. 147. 

61 C J. p 104 note 62. 

24L N.M—First Nat. Bank v. State 
Tax Commission, 92 P 2d 987, 43 
NM 307, certiorari denied 60 S Ct 
173, 308 US 615, 84 LEd. 439 
Pa.—Appeal of Pennsylvania Co., 40 
Pa.Dist. & Co 489. 

61 C.J. p 104 note 63 
Taxation to stockholders 

Taxation of corporate stock to 
stockholders was held not to violate 
constitutional provisions for uni¬ 
formity of taxation —Ganson v 
Heuck, 187 NE 27, 45 Ohio App 246 

25. Statutes held constitutional 
Fla.—Jacksonville Gas Co. v. Lee, 148 

So 188, 110 Fla. 61. 

26. Mass —Stoneman v. City of Bos¬ 
ton, 160 NE 788, 263 Mass 255 

61 C J p 104 note 64 

27. Ill —People v Southwestern Bell 
Tel Co, 36 NE 2d 362, 377 Ill. 303. 

61 C.J. p 104 note 65. 

Statutes held constitutional 
(1) In general 

U S —Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, Pa, 
58 SCt 295, 302 US 506, 82 LEd. 
392—Leo Feist, Inc, v. Young, D. 
CWis, 46 F Supp 622, reversed on 
other grounds, C.C A, 138 F.2d 972 
—Upton v. Felton, D.C.Neb., 4 F. 
Supp 585. 

Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

Ariz —Industrial Commission v. 
Hartford Accident & Indemnity Co., 
144 P 2d 548, 61 Ariz 86. 

Cal.—Joint Highway Dist. No. 13 v. 

Hinman, 32 P.2d 144, 220 Cal. 678. ; 
Fla.—Rorick v. Reconstruction Fi¬ 
nance Corp., 198 So. 494, 144 Fla. 
539. 

Idaho.—State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646. 

Ill.—People ex rel. Honefenger v. 
Burris, 95 N.E.2d 882, 408 Ill. 68— 
Geweke v. Village of Niles, 14 N. 
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E.2d 482, 368 Ill. 463, 117 A.LR. 
262. 

Ind—Yelton v Plantz, 89 NE2d 540, 
228 Ind 79—Lutz v Arnold, 193 
NE. 840, 208 Ind. 480, rehearing 
overruled 196 NE 702, 208 Ind 
480. 

Kan.—Associated Ry Equipment 

Owners v Wilson, 208 P 2d 604, 167 
Kan. 608. 

Me —Kelley v. Brunswick School 
Dist, 187 A 703, 134 Me. 414 

Mich.—Goodenough v State, 44 N.W 
2d 161, 328 Mich. 502. 

Minn—Hassler v Engberg, 48 NW 
2d 343, 233 Minn 487—Cherokee 
State Bank of St Paul v Wallace, 
279 NW 410, 202 Minn. 682. 

Miss.—Seward v. City of Jackson, 
144 So 686, 165 Miss 478. 

Mont—Bank of Miles City v Custer 
County, 19 P 2d 885, 93 Mont 291 

Neb—Sullivan v. City of Omaha, 19 
N W 2d 610, 146 Neb 297, opinion 
supplemented on other grounds 21 
N.W 2d 510, 146 Neb. 297. 

Nev —Magee v Whitacre, 106 P 2d 
751, 60 Nev 202. 

N J —City of Camden v. South Jer¬ 
sey Port Commission, 73 A 2d 55, 4 
N.J. 357—Redfern ▼. Board of 
Com'rs of Jersey City, 69 A 2d 641, 
137 N.J.Law 356. 

Ohio—-Senior v. Braden, 193 NE 80, 
48 Ohio App. 255, affirmed 193 NE 
614, 128 Ohio St. 597. 

Okl.—Public Service Co. of Oklaho¬ 
ma v. Parkinson, 141 P.2d 686, 193 
Okl. 112, certiorari denied 64 S.Ct. 
90, 320 US. 776, 88 LEd 465. 

Pa.—McSorley v. Fitzgerald, 59 A. 2d 
142, 359 Pa. 264—Commonwealth v 
Columbia Gas & Elec. Corp., 8 A.2d 
404, 836 Pa. 209, 131 A.L.R. 927— 
Commonwealth v. American Gas 
Co., Com PL, 64 Dauph Co. 115, af¬ 
firmed 42 A.2d 161, 352 Pa. US- 
Common wealth v. Central Tube Co., 
Com.PL, 58 Dauph.Co. 67—Com¬ 
monwealth v. Quaker Oats Co., 
Com.PL, 52 Dauph.Co. 406, affirmed 



84 C.J.S. 


TAXATION 


§§ 23-24 


a violation of the constitutional requirement, in com¬ 
pelling a citizen to contribute his proportionate 
share as a taxpayer for the support of an institution 
for the care of the insane, and also to pay for his 
own maintenance there, 28 or in requiring his rela¬ 
tives to pay for such maintenance. 29 

Statutes taxing property in the hands of cor¬ 
porate executors, but not that in the hands of in¬ 
dividual executors, 30 providing for the taxation of 
the shares of an association in lieu of the taxation 
of the property held in the association, 31 or provid¬ 
ing that certain property shall be taxable for a 
period in which other property is not taxable 32 have 
been held to violate the requirement of equality and 
uniformity. 

§ 24. What Taxes Affected 

a. In general 


b. General municipal taxes 

c. Local taxes for local purposes 

a. In General 

The requirement of equality and uniformity applies 
only to taxes In the proper sense of the word, levied with 
the object of raising revenue for general purposes, and, 
under some constitutional provisions, the requirement le 
restricted to taxes on property, as distinguished from 
excise taxes, or privilege taxes, and as distinguished 
from exactions imposed in the exercise of the police 
power rather than that of taxation. 

The requirement of equality and uniformity ap¬ 
plies only to taxes in the proper sense of the word, 
levied with the object of raising revenue for general 
purposes, 33 and not to such as are of an extraordi¬ 
nary and exceptional kind, 34 or to local assess¬ 
ments for improvements levied on property specially 
benefited thereby, as discussed infra subdivision 
c of this section, or to other burdens, charges, 
or impositions which are not properly speaking 
taxes, 35 although as to the latter proposition 


88 A 2d 325, 360 Pa. 253, appeal 
dismissed 65 S Ct 857, 324 US. 827, 

89 LEd 1395, rehearing denied 65 
SCt. 1012, 324 US 890, 89 LEd 
1437—Commonwealth v. City Nat 
Bank of Philadelphia, Com PI, 52 
Dauph Co 87. 

Tex—Wheeler v City of Browns¬ 
ville, 220 S W 2d 457. 148 Tex. 61 
—Texas Consol Transp Co. v 
State. Civ App . 210 S.W 2d 891, er¬ 
ror refused—Kuhlmann v. Drain¬ 
age Dist No 12 of Harris County, 
Civ App , 61 S W 2d 784, error re¬ 
fused 

Yt.—City of Montpelier v Gates, 170 
A. 473, 106 Vt. 116. 

Wash —City of Walla Walla v State, 
85 P 2d 676, 197 Wash. 357, 119 
ALR. 1327. 

W.Va.—Douglass v. Koontz, 71 S E 
2d 319 

29 C J. p 726 note 44 [a], 

(2) Insurance acts exacting from 
•employers, subject to their opera¬ 
tion, contributions to a general fund 
for the payment of claims for com¬ 
pensation. 

Iowa—Hunter v. Colfax Cons Coal 
Co, 154 NW. 1037, 167 NW. 145, 
176 Iowa 245, L.R.A.1917D 15, Ann 
Ca8.1917E 803. 

Wash—State v. Clausen, 117 P 1101, 
65 Wash 156, 87 L R.A..N.S., 466 

(8) Statutes requiring payment of 
poll tax as prerequisite to right to 
register and vote.—Breedlove v. 
.Buttles, 188 6.B. 140, 188 Ga. 189, af¬ 
firmed 58 S.Ct 205, 302 U.S. 277. 82 
L.Ed. 262. 

(4) Statute providing for augment¬ 
ation of special funds of Firemen's 
Relief Association by Imposition of 
surcharge of two per cent of premi¬ 
um on fire insurance policies.—Hass- 


»ler v. Engberg, 48 NW2d 343, 233 
Minn 487 

(6) Statute granting consent to 
United States to purchase lands for 
purposes described in constitution 
and ceding exclusive jurisdiction over 
such lands to United States, without 
reserving power to state to tax per¬ 
sonalty in such lands —State ex rel 
Board of Com'rs of Valley County v 
Bruce, 77 P 2d 403, 106 Mont 322, af¬ 
firmed State of Montana ex rel. Board 
of Com’rs of Valley County v. Bruce, 
59 SCt. 465, 305 US 677, 83 LEd 
363. 

(6) Statute concerning the area of 
operation of municipal housing au¬ 
thorities and authorizing them to act 
a certain number of miles beyond the 
territorial borders of cities—Lott v 
City of Orlando, 196 So. 313, 142 Fla. 
338 

(7) The Corporate Net Income Tax 
Act imposing an excise tax on every 
corporation for the privilege of doing 
business within the commonwealth 
based on net income as returned to, 
and ascertained by, the federal gov¬ 
ernment—Commonwealth v Bayuk 
Cigars, 28 A 2d 134, 345 Pa 348, af¬ 
firmed 63 SCt 991. 318 US 746, 87 
LEd 1123—Commonwealth v. War¬ 
ner Bros. Theatres, 27 A 2d 62, 345 
Pa. 270. 

Statutes held unconstitutional 

U.S—Hess v. Mullaney, DC Alaska, 
91 F.Supp. 139, reversed on other 
grounds, C A, Mullaney v. Hess, 
189 F.2d 417. 

Ark.—Hixon v School Dist. of Marl¬ 
on, 60 S W 2d 1027, 187 Ark. 554. 

29 C J. p 726 note 44 [b]. 

28. Kan.—Kaiser v. State, 102 P 
454, 80 K&n. 864, 24 L.R.A.,N.S„ 
295. 


29. Kan—State v. Bateman, 204 P. 
682, 110 Kan 546. 

30. Pa.—In re Dalzell’s Estate, 96 
Pa. Super 467. 

31. Ky —Burley Tobacco Growers* 
Co-op Ass'n v City of Carrollton, 
270 S W 749, 208 Ky. 270. 

32. Colo—Leonard v Reed, 104 P. 
410, 46 Colo 307, 133 Am S R. 77. 

61 C.J p 105 note 70. 

33. Neb — Corpus Juris quoted In 
Tukey v Douglas County, 277 N. 
W 67. 69, 133 Neb 732. 

N M.— Corpus Juris cited in Hamilton 
v. Arch Hurley Conservancy Dist, 
75 P.2d 707, 710, 42 N M. 86. 

61 C J p 106 note 84. 

Waiver or remission 

Act providing for Installment pay¬ 
ments of delinquent real and personal 
property taxes was not violative of 
constitutional provision, since waiver 
or remission of interest, penalties, or 
costs does not involve a tax—Stein- 
acher v Swanson, 268 NW 317, 131 
Neb 439 

Authority over publio property 

The constitutional provision does 
not apply to the authority of munici¬ 
palities and other political subdivi¬ 
sions over public property or to the 
ultimate control of the state —Hick¬ 
ey v Burke, 69 NE2d 33, 78 Ohio 
App. 351, appeal dismissed 70 N.E.2d 
274, 147 Ohio St. 217. 

34. Neb.— Corpus juris quoted la 
Tukey v Douglas County, 277 N.W. 
57, 69, 183 Neb. 732. 

61 C.J. P 106 note 85. 

35. Mont.—State ex rel. Sparling v. 
Hitsman, 44 P.2d 747, 99 Mont 521. 

Neb— Corpus Juris quoted la Tukey 
v. Douglas County, 277 N.W. 57, 59, 
133 Neb. 732. 
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there is also authority to the contrary. 86 While 
such a constitutional provision ordinarily is ap¬ 
plicable to all taxes on property, 37 it has been 
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held that the provision is to be restricted to tax¬ 
es on property, 88 as distinguished from excise 
taxes 39 and as distinguished from privilege tax- 
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Nev.—McLaughlin v Housing Au¬ 
thority of City of Las Vegas, 227 
P.2d 206. 

Pa.—Rankin v. Chester Municipal 
Authority, 68 A 2d 458, 165 Pa.Su- 
per. 438. 

61 C.J. p 106 note 87. 

30. Ind.—'Webb v Baird, 6 Ind 13. 
61 C J. p 106 note 88. 

37. Mass —Assessors of Boston v. 
Metropolitan Life Ins. Co., 70 N. 
E 2d 806, 320 Mass 559. 

NC—Roach v City of Durham, 169 
S E 149, 204 N.C. 587 
Pa—Commonwealth ex rel Depart¬ 
ment of Justice v A. Overholt & 
Co , Com PI, 46 Dauph Co. 171 
Term “property,** within constitu¬ 
tional provision requiring all “prop¬ 
erty" to be taxed uniformly by val¬ 
ue, must be taken in commonly ac¬ 
cepted significance —Diefendorf V. 
Gallet, 10 P 2d 307, 61 Idaho 619 
£and and improvements; personalty 

(1) Under some provisions, only 
land and improvements thereon are 
required by the constitution to be 
taxed uniformly according to value — 
Roseville Pottery v Board of Revi¬ 
sion of Muskingum County, 77 N E 2d 
608, 149 Ohio St 89 

(2) The requirement with respect 
to uniformity in taxation does not ap¬ 
ply as to the taxation of personal 
property.—David J. Joseph Co. v. 
Evatt, 16 Ohio Supp. 155. 

(3) The term “improvements" in 
constitutional provision contemplates 
something which creates a permanent 
benefit to the land—Zangerle v Re¬ 
public Steel Corp., 60 N.E 2d 170, 144 
Ohio St. 529. 

(4) In other jurisdictions the con¬ 
stitutional requirement that taxation 
be equal and uniform applies to per¬ 
sonal as well as to real property.— 
Sam Bassett Lumber Co. v. City of 
Houston, CivApp., 194 S.W 2d 114, 
reversed on other grounds 198 S.W.2d 
879, 145 Tex. 492. 

Rotes, hills, bonds, eta, are prop¬ 
erty of owner thereof and subject to 
constitutional provisions as to equal¬ 
ity and uniformity of taxation.—City 
of Abilene v. Pryar, Tex.Civ.App., 143 
S.W.2d 654. 

Bold "property" tax subject to con¬ 
stitutional requirement 
Ark—Hixon v. School Dist of Mari¬ 
on, 60 S W.2d 1927, 187 Ark. 554. 

Ad valorem taxes are subject to 
constitutional provisions of equity 
and uniformity—State v. Lowman, 
CivApp, 116 S.W. 2d 794, reversed 
on other grounds 133 S W.2d 962, 134 
Tex. 475. 

BS» U.S.—Stone v. Interstate Natur¬ 
al Gas Co., C.C.A.Miss., 103 F.2d 


544, affirmed Interstate Natural 
Gas Co v. Stone, 60 S.Ct. 292, 808 
US 522, 84 LEd. 442, rehearing 
denied 60 S Ct 381, 308 U.S 639, 
84 L Ed. 530. 

Ala—State v Alabama Power Co., 
48 So 2d 445, 254 Ala. 827—Henry 
v. Shevinsky, 195 So. 222. 239 Ala. 
293. 

Ariz—Miners A Merchants Bank v. 
Board of Supervisors of Cochise 
County. 101 P 2d 461, 55 Ariz 357, 
followed in City of Douglas v. 
Powell, 101 P.2d 465, 55 Ariz 367, 
and Tilton v Board of Supervisors 
of Yavapai County, 103 P.2d 960, 65 
Ariz 503. 

Ark—Dunklin v. McCarroll, 136 S 
W.2d 675, 199 Ark. 800—Corpus Ju¬ 
ris cited in Wiseman v Phillips, 84 
S W 2d 91, 95, 191 Ark 63. 

Ind —Benner-Coryell Lumber Co. v 
Indiana Unemployment Compensa¬ 
tion Board, 29 N E 2d 776, 218 Ind 
20, certiorari denied Indiana Un¬ 
employment Compensation Board v. 
Benner-Coryell Lumber Co., 61 S. 
Ct 741, 312 US 698. 85 L Ed 1132. 
Kan —State ex rel Arn v State Com¬ 
mission of Revenue and Taxation, 
181 P.2d 532, 163 Kan. 240 
La.—Louisiana State Dept of Agri¬ 
culture v. Sibille, 22 So 2d 202, 207 
La. 877 

Me —State v. F. H. Vahlsing, Inc., W 
A 2d 144. 

Or—Portland Van A Storage Co. v 
Hoss, 9 P 2d 122, 139 Or. 434, 81 
ALR. 1136. 

SC—Anderson v Page, 37 S E 2d 289, 
208 S O 146—Pickelsimer v. Pratt, 
17 SR2d 524, 198 SC 225—Mar¬ 
shall v South Carolina Tax Com¬ 
mission, 182 SB 96. 178 SC. 57, 
certiorari denied 56 S Ct 96, 296 
US 585, 80 LEd 413—Gregg Dye¬ 
ing Co v. Query, 164 8E. 588, 166 
SC. 117, affirmed 62 S Ct. 631, 286 
US 472, 76 LEd. 1232, 84 A L.R. 
831 

Va.—Langston v. City of Danville, 54 
S.E 2d 101, 189 Va 603. 

Wyo.—Ludwig v. Harston, 197 P.2d 
252, 65 Wyo. 134—Unemployment 
Compensation Commission v. Ren¬ 
ner, 143 P.2d 181, 59 Wyo. 437. 

61 C.J. p 106 note 89. 

General levy 

Constitutional provision requiring 
uniformity of assessment and taxa¬ 
tion applies only to property taxes 
under general levy.—Miles v. Depart¬ 
ment of Treasury, 199 NE. 372, 209 
Ind. 172, 101 ALR 1359, appeal dis¬ 
missed Miles v Department of Treas¬ 
ury of State of Indiana, 66 S.Ct. 750, 
298 US. 640. 80 LEd. 1372. 

Persons and property 

Limitation of constitutional provi¬ 
sion granting legislature right to au¬ 

86 


thorize municipalities to levy taxes, 
which requires uniformity with re¬ 
spect to persons and property within 
jurisdiction of authority imposing 
tax, applies only to taxes on persons 
and property —Mullens v. City of 
Huntington, 188 S E. 120, 117 W.Va. 
740. 

Taxes imposed with a political 
view, as authorized by provision of 
declaration of rights of constitution 
which also authorizes property tax¬ 
es, are not “property taxes" and are 
not subject to the rule of equality 
with respect to classifications and 
exemptions as are property taxes.— 
Oursler v. Tawea, 13 A.2d 763, 178 
Md 471, followed in Culver v. Tawes, 
13 A.2d 771. 

39. U S.—Stone v. Interstate Natur¬ 
al Gas Co., CCA Miss, 103 F 2d 
544, affirmed Interstate Natural 
Gas Co v Stone, 60 S Ct 292, 308 
U S 522, 84 L.Ed 442, rehearing 
denied 60 S.Ct. 381, 308 US 639, 84 
LEd. 630. 

Ariz.—Miners A Merchants Bank v 
Board of Supervisors of Cochise 
County, 101 P 2d 461, 55 Ariz 357, 
followed in City of Douglas v 
Powell, 101 P 2d 465, 55 Ariz 367, 
and Tilton v. Board of Supervisors 
of Yavapai County, 103 P 2d 960, 65 
Ariz 603—Morris v State, 9 P 2d 
404, 40 Ariz. 32, followed in 9 P 2d 
407, 40 Ariz 42 

Ark —Superior Bath House Co v 
McCarroll, 139 S W 2d 378, 200 Ark 
233, affirmed 61 S Ct 603, 312 US. 
176, 85 L Ed. 721—Corpus juris cit¬ 
ed in Wiseman v Phillips, 84 S W 
2d 91, 95, 191 Ark. 63. 

Fla.—Jacksonville Gas Co. v. Lee, 
148 So 188, 110 Fla 61—Gray v. 
Central Florida Lumber Co, 140 
So 320, 104 Fla 446, rehearing de¬ 
nied 141 So. 604, 104 Fla. 446, cer¬ 
tiorari denied Central Florida Lum¬ 
ber Co. v. Gray, 63 S.Ct. 84, 287 
US 634, 77 LEd. 549. 

Ind—Benner-Coryell Lumber Co v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 NE2d 776, 218 Ind. 
20, certiorari denied Indiana Un¬ 
employment Compensation Board v. 
Benner-Coryell Lumber Co., 61 S. 
Ct. 741, 812 U.S. 698, 85 L Ed. 1132 
—Miles v. Department of Treasury, 
199 N.E. 872, 209 Ind 172, 101 A. 
L.R. 1859, appeal dismissed Miles 
v. Department of State of Indiana, 
56 S.Ct. 760, 298 U.S. 640, 80 L Ed. 
1372—Luts v. Arnold, 198 N.E 840, 
208 Ind. 480, rehearing overruled 
196 N.E. 702, 208 Ind. 480—Fry v. 
Rosen, 189 N.E. 875, 207 Ind. 409, 
appeal dismissed Rosen v. Fry, 55 
S.Ct. 148, 298 U.S. 526, 79 L.Ed. 686. 
Me.—‘State v. F. H. Vahlsing, Inc., 88 
A.2d 144. 
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€s # 40 although frandiise or privilege taxes have been 
held to be subject to the constitutional provision. 41 
Exactions imposed in the exercise of the police pow¬ 
er rather than that of taxation have been held not to 
be within the constitutional requirement as to uni¬ 
formity. 42 In some jurisdictions the constitutional 
requirement of uniformity as to ad valorem taxes 
doe 9 not extend to property on which specific taxes 
are imposed. 42 


b. General Municipal Taxes 

The constitutional provisions relating to equality and 
uniformity are ordinarily held not to he restricted to 
state taxes, but to be equally applicable to general taxa¬ 
tion by cities, counties, and other municipal corpora¬ 
tions for their general purposes. 

The constitutional provisions relating to equality 
and uniformity are ordinarily held not to be re¬ 
stricted to state taxes, but to be equally applicable to 
general taxation by cities, counties, and other mu¬ 
nicipal corporations for their general purposes, 44 


N.J.—Jersey Cent Power & Light Co 
v. City of Asbury Park. 24 A 2d 
626, 128 N J Law 141, affirmed Jer¬ 
sey Central Power & Light Co. v. 
Monmouth County Board of Taxa¬ 
tion, 22 A.2d 139, 129 NJ.Law 263 
—Jersey City v Martin, 19 A.2d 40, 
126 N J Law 353 

Or—Portland Van & Storage Co. v 
Hoss, 9 P 2d 122, 139 Or. 434, 81 
UR 1136 

S C —Pickelsimer v Pratt, 17 S E 2d 
624, 198 6 C 226—Gregg Dyeing 
Co. v. Query. 164 SE 688. 166 SC 
117, affirmed 62 S Ct 631, 286 U.S 
472, 76 LEd 1232, 84 A L R. 831. 
W Va —Corpus Juris oited In Mullens 
v. City of Huntington, 188 S E. 120, 
121, 117 WVa. 740 

Wyo—Ludwig v Harston, 197 P.2d 
262, 65 Wyo 134—Unemployment 
Compensation Commission v Ren¬ 
ner, 143 P 2d 181, 69 Wyo 437. 

*61 CJ. p 107 note 90—42 C J. p 739 
note 73 [a]. 

Determination of nature of tax 

Court, in determining whether tax 
Is property or excise tax within con¬ 
stitutional provision for uniformity, 
may look to act itself and legislative 
intention in enacting it —Miles v De¬ 
partment of Treasury, 199 NE 372, 
209 Ind 172, 101 A L R 1369, appeal 
dismissed Miles v. Department of 
Treasury of State of Ind, 56 S.Ct. 
750, 298 US. 640, 80 LEd. 1372. 

Zn Washington 

(1) It has been held that a provi¬ 
sion of the constitution that proper¬ 
ty shall be taxed according to its 
value in money and that all taxation 
shall be equal and uniform applies 
to taxes on property and does not ex¬ 
tend to taxes on privileges or occu¬ 
pations.—State v Clausen, 117 P. 
1101, 65 Wash. 156, 37 L R.A ,N S., 
466. 

(2) It has also been held, however, 
that an amendment to the constitu¬ 
tion providing, in part, that all tax¬ 
es shall fee uniform on the same class 
of property refers to all taxes collect¬ 
ed by the state including property, 
excise, and all other taxes —State ex 
rel. Collier v. Telle, 115 P.2d 373, 9 
Wash. 2d 817. 

40. U.S.-^Stone v. Interstate Natur¬ 
al Gas Co., C.C A.Miss., 103 F.2d 
544, affirmed Interstate Natural 


Gas Co v Stone, 60 S Ct 292, 308 
US 622, 84 LEd 442, rehearing 
denied 60 SCt 381, 308 US 639, 84 
LEd 530—Southern Realty Corpo¬ 
ration v McCallum, D C Tex , 1 F. 
Supp. 614, affirmed, CCA, 65 F 2d 
934, certiorari denied Southern 
Realty Corporation v. Heath, 64 S 
Ct. 127, 290 US 692, 78 LEd 696 
La—Louisiana State Dept of Agri¬ 
culture v. Sibille, 22 So 2d 202, 207 
La. 877. 

N.J —Raines v. Unemployment Com¬ 
pensation Commission, 28 A.2d 46, 
129 N J Law 28, affirmed 30 A.2d 
31, 129 NJLaw 387, certiorari de¬ 
nied 63 SCt. 1176, 319 US 757, 87 
LEd 1709 

Ohio —estate v Fields, App, 35 N.E. 
2d 744. 

SC—Town of Marion v Baxley, 5 S 
E 2d 573, 192 SC 112. 

W Va — Corpus Juris cited in Mullens 
v City of Huntington, 188 S E. 120, 
121, 117 WVa. 740 

61 CJ. p 107 note 91—42 C.J. p 739 
note 73 

41. Proportionality and reasonable¬ 
ness 

(1) A tax laid on a franchise or 
privilege to do certain things is sub¬ 
ject to the constitutional rules of 
proportionality and reasonableness 
which apply to all taxes—In re Opin¬ 
ion of the Justices, 64 A 2d 324, 95 N 
H 543—In re Opinion of the Justices, 
138 A 284, 82 NH 561. 

(2) So it has been held that priv¬ 
ilege taxes, other than those as¬ 
sessed on a proportional and equal 
valuation of different kinds of prop¬ 
erty on which they are to be levied, 
are not permitted under the consti¬ 
tution —In re Opinion of the Jus¬ 
tices, 64 A.2d 320, 95 N H. 537. 

42. Wis —Milwaukee Fire Dept, v. 
Helfenstein, 16 Wis 136. 

61 C.J. p 107 note 92—71 C.J. p 284 
note 45. 

43. Mich —'Shivel v Vidro, 294 N.W. 
78, 295 Mich. 10—C F. Smith Co. v. 
Fitzgerald, 259 NW 352, 270 Mich. 
659. 

44L Ala,—Johnson v. State ex rel. 
City of Birmingham, 17 So 2d 662, 
245 Ala. 499. 

Cal—Joint Highway Diet. No. 13 v. 

Hinman, 32 P.2d 144, 220 Cal. 578 
Fla.—City of Fort Myers v. Heitman, 
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4 So 2d 871, 148 Fla. 432, rehear¬ 
ing denied 5 So 2d 410, 149 Fla. 203 

Ill —People ex rel Hagler v Chica¬ 
go, B & Q R. Co, 43 NE.2d 989, 
380 Ill 120 

Ky-—City of Louisville v Aetna Fire 
Ins Co, 143 S W 2d 1074, 284 Ky 
154. 

NC—Banks v City of Raleigh, 16 

5 E 2d 413, 220 NC 35—C D Ken¬ 
ny Co v Town of Brevard, 7 S E 
2d 542, 217 NC 269 

Okl —Custer County Excise Board v 
St Louis-San Francisco Ry Co, 
207 P.2d 774, 201 Okl 528. 

Pa.—Supervisors of Manheim Tp, 
Lancaster County v Workman, 38 
A 2d 273, 360 Pa. 168—In re Peti¬ 
tion of City of Philadelphia, 16 A 
2d 32, 340 Pa 17—Appeal of York 

6 Foster, 43 A 2d 557, 157 Pa Su¬ 

per 262—Market Street Nat Bank 
of Shamokin v Coal Tp, 39 A 2d 
744, 156 Pa Super 182—City of 

Philadelphia v Schaller, 25 A 2d 
406, 148 Pa Super. 276, certiorari 
denied 63 SCt 43, 317 US 649, 
87 LEd 522—Young Men’s Chris¬ 
tian Ass’n of Philadelphia v City 
of Philadelphia, 11 A.2d 529, 139 
Pa.Super 332 

Tex—Texas & P Ry Co v City of 
El Paso, 85 S W 2d 245. 126 Tex 
86—Hengy v Dallas County Levee 
Imp Dist No 6, 199 S W 2d 230, 
affirmed 202 S W 2d 918, 146 Tex 
95. 

Va.—Woolfolk v Driver, 41 S E 2d 
463, 186 Va 174—City of Hampton 
v Insurance Co of North America, 
14 S E 2d 396, 177 Va. 494. 

W.Va —State ex rel City of Hunting- 
ton v. Heffley, 32 S E 2d 456, 127 
WVa. 254. 

61 C J p 108 note 1. 

Provisions as to uniformity held not 
violated 

Fla-—State v. City of Auburndale. 
197 So 739, 144 Fla. 210—Lee v 
Atlantic Coast Line R. Co., 194 So 
252, 141 Fla. 545. 

Idaho—Independent School Dlst No 
6 in Twin Falls County v. Common 
School Dist No 38 in Twin Falls 
County, 131 P 2d 786, 64 Idaho 303 

Ill.—People ex rel Bergan v New 
York Cent R Co , 60 N E 2d 228, 
390 Ill. 30—People ex rel Toman v 
1500 Lake Shore Drive Bldg Corp, 
33 N E 2d 455, 376 Ill. 301. 
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although constitutional provisions declaring that 
taxation shall be equal and uniform throughout the 
state have been held to apply only to taxation for 
state purposes, 45 or at least to be so applicable in 
the sense that they do not require that every tax 
shall be assessed throughout the entire state, 46 or 
prevent the several counties or municipalities from 
levying taxes for their own purposes according to 
their several needs. 47 Under some provisions, each 
municipality may be authorized to make its own tax 
valuation within its own limits as long as the prin¬ 
ciples of equality and uniformity are preserved with 
respect to persons and property within such limits. 46 

c. Local Taxes for Local Purposes 

Constitutional provisions requiring equality and uni¬ 
formity do not prevent local taxation for local purposes, 
and local assessments for Improvements levied on prop¬ 
erty specially benefited thereby need not be equal and 
uniform. 

Since the constitutional provisions requiring 
equality and uniformity apply only to taxes, in the 
proper sense of the word, levied with the object of 
raising revenue for general purposes, as discussed 
supra subdivision a of this section they do not pre¬ 
vent local taxation for local purposes, 46 and since 
special assessments for local improvements are not, 
properly speaking, taxes, local assessments for im¬ 
provements levied on property specially benefited 
thereby need not be equal and uniform, 50 and a 
special assessment levied only on real property has 


been held not to violate the constitutional require¬ 
ment of equality and uniformity. 61 

§ 25, What Constitutes Lack of Equality and 
Uniformity 

Unreasonable discrimination between taxpayers on 
whom taxes have been levied and assessed on the same 
class of subjects constitutes a lack of equality and uni¬ 
formity In violation of constitutional provisions. 

Constitutional provisions for equality and uni¬ 
formity of taxation generally require that the bur¬ 
den of taxes fall equally and impartially on all per¬ 
sons and property subject to it, as discussed supra 
§ 22, and any discrimination between taxpayers on 
whom taxes have been levied and assessed on the 
same class of subjects constitutes a lack of equality 
and uniformity in violation of these provisions 62 
It has been held, however, that mere discrimination 
in taxation is not prohibited by the constitution, 53 
and a discrimination which is not arbitrary, in the 
subjects or rates of taxation, does not constitute a 
lack of equality and uniformity prohibited by the 
constitution. 54 In other words in order to declare 
a tax unconstitutional as m violation of requirements 
of equality and uniformity, the discrimination must 
be unreasonable to the extent that it contravenes 
constitutional rights. 56 

In determining what constitutes lack of equality 
and uniformity in taxation required by constitutional 
provisions, consideration should be given to the 


Mich.—Keefe v. Drain Com'r of Oak¬ 
land County, 11 N.W2d 220, 306 
Mich. 603, affirmed Keefe v. Clark, 
64 8 Ct. 1072, 322 U.S 393, 88 L Ed 
1346. 

Mont.—State ex rel. Siegfried v. Car¬ 
bon County, 92 P.2d 301, 108 Mont 
610, 123 A.L.R. 1456 

Pa—Burkley v. City of Philadelphia, 
15 A 2d 201, 339 Pa. 426 

Tex —San Antonio & A. P. Ry Co v. 
State. 95 SW.2d 680, 128 Tex. 33. 

45. U.S.—Louisiana t. Pllsbury, La., 
105 U S 278, 26 L.Ed. 1090 

61 C.J p 109 note 2. 

45. La.—New Orleans v. Klein, 26 
La Ann 493. 

47. Va.—Oilkeson v. Frederick 

County Justices, 13 Gratt 577, 54 
Va. 577. 

61 C.J. P 109 note 4. 

48. Fla.—Tampa Southern R. Co. v. 
City of Bradenton, 165 So. 679, 122 
Fla. 178. 

61 C.J. p 108 note 5. 

1 

49. N.H.—Gooch v. Exeter, 48 A. 
1100, 70 N.H. 413. 85 Am.S.R. 637. 

61 C.J. p 109 note 8. 

60. Kan.—Board of Com’rs of John¬ 
son County v. Robb, 171 P.2d 784, 
161 Kan. 688, | 


Md.—Rogan v. Calvert County 
Com'rs, 71 A 2d 47, 194 Md. 299. 

Pa —Supervisors of Manheim Tp, 
Lancaster County v. Workman, 38 
A 2d 273, 350 Pa 168. 

S C.—Sanders v. Greater Greenville 
Sewer Dist., 44 S.E 2d 185, 211 S.C. 
141. 

61 C.J. p 109 note 10. 

Requirement of equality and uni¬ 
formity as applicable to local as¬ 
sessments for improvements levied 
on property specially benefited in 
municipal corporations see Munici¬ 
pal Corporations 5 1296 b. 

51. Colo—Mllheim v. Moffat Tunnel 
Improvement Dist, 211 P. 649, 72 
Colo. 268 

61 C.J. p 110 note 11. 

58. Mont —State ex rel. Kain v. 
Fischl, 20 P.2d 1057, 94 Mont. 92. 

53. U.S —Heisler v. Thomas Colliery 
Co., Pa., 43 S.Ct. 83, 260 U.S. 245, 
67 LEd 287. 

Mont—Wheir v. Dye, 73 P.2d 209, 
105 Mont 347—Bank of Miles City 
v. Custer County, 19 P.2d 885, 93 
Mont. 291. 

N.C.—Leonard v. Maxwell, 8 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
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60 S.Ct 176, 808 UjS. 516, 84 LEd. 
439. 

Unreasonable and arbitrary discrim¬ 
ination 

Only unreasonable and arbitrary 
discriminations are prohibited —St 
Louis Union Trust Co. v. State, 155 
S.W 2d 107, 348 Mo. 725, certiorari de¬ 
nied State of Missouri v. St Louis 
Union Trust Co., 62 S.Ct 485, 314 U. 

5 700, 86 LEd. 560. 

54. Md.—Herman v. Mayor and City 
Council of Baltimore, 65 A.2d 491, 
189 Md. 191, 173 A LR 1310. 

Tex.—Hurt v. Cooper, Civ.App., 113 8. 
W.2d 929. 

Proper and reasonable discrimina¬ 
tion 

Taxation may be made the imple¬ 
ment of exercise of state's police 
power, and, hence, proper and rea¬ 
sonable discrimination between class¬ 
es to promote fair competitive con¬ 
ditions and to equalize economic ad¬ 
vantages is lawful.—Great Atlantic 

6 Pacific Tea Co. v. Grosjean, La, 57 
S Ct. 772, 301 U.S. 412, 81 L.Ed. 1193, 
112 ALR. 293, rehearing denied 58 
S.Ct. 3, 302 U.S. 772, 82 L.Ed. 599. 

55. Cal.—In re Elston's Estate, 90 
P.2d 608, 82 Cal.App.2d 652, 
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meaning of the terms “equality” and “uniformity," 
discussed supra § 22 b, and the operation and effect 
of such constitutional provisions generally, con¬ 
sidered supra § 23. 

§ 26. -Discrimination between Realty 

and Personalty 

Under constitutional provisions requiring all prop¬ 
arty to be taxed by a uniform rule or that all property 
taxes shall be proportional and reasonable, It has been 
held that there can be no discrimination between real 
and personal property and that a tax levied on either 
class alone is Invalid; but, where no such constitutional 
provisions are In force, the rule Is otherwise. 

Under constitutional provisions requiring all prop¬ 
erty to be taxed by a uniform rule or that all prop¬ 
erty taxes shall be proportional and reasonable, it 
has been held that there can be no discrimination 
between real and personal property and that a tax 
levied on either class alone is invalid . 56 On the 
other hand, in the absence of constitutional pro¬ 
visions requiring equality and uniformity it has 
been held that the tax need be uniform only on those 
kinds or classes of property selected to bear its 
burden, and that it may be imposed on realty alone 
or on personalty alone . 57 The state may tax realty 
and personalty in a different manner . 58 

The fact that a personal property tax assessment 
did not specifically identify the property assessed has 
been held not to render it invalid as a discrimination 
against owners of real property ; 69 nor does the 
objection that a large number of persons was 
assessed for personal property to enable them to 
vote show that the assessment is illegal in that the 
assessment on personalty was not likely to be col¬ 
lected, where the tax had to be paid in order to 
acquire the right to vote . 60 Under a constitutional 
provision that no tax burden shall be imposed on 
any personalty which shall exceed the tax burden 
on realty in the same taxing jurisdiction in propor¬ 


tion to the actual value of such property, the "tax 
burden" is not determined by either the rate or 
assessment alone but it is the rate times the assess¬ 
ment, and, hence, it is only when the product of 
the two i9 excessive that property bears an undue 
"tax burden.” 61 

Difference in date or mode of assessment It has 
been held that there is no illegal discrimination in 
providing that personal property shall be assessed 
at one time and that real property shall be assessed 
at a different time , 62 or in providing a method for 
taxing realty of national banks different from that 
with respect to their other property 62 

Different ratio of valuation. In the absence of 
constitutional provisions requiring equality and uni¬ 
formity, it has been held that an assessment of 
realty and personalty at a different ratio of valua¬ 
tion is not invalid , 64 and, where it is expressly so 
provided by the constitution, the legislature may 
classify all kinds of personal property for taxation 
in proportion to value, different from any other 
property subject to taxation . 65 Under some con¬ 
stitutional provisions, however, it is required that 
there be uniformity of taxation, according to value, 
of real and personal property without distinction, 
and, although methods of determining the true and 
current value necessarily differ m some cases, the 
assessment of real property at a fraction of the 
value different from that with respect to personalty 
is improper . 66 

§ 27. - Discrimination between Residents 

and Nonresidents 

Constitutional provisions requiring equality and uni- 
formJty in taxation forbid the states from discriminating 
between residents and nonresidents in matters of taxa¬ 
tion. 

The federal constitutional provision securing to 
the citizens of each state all the privileges and im- 


56. Mass.—In re Opinion of Justic¬ 
es, 94 NB. 1043, 268 Mass. 616. 

61 C.J. p 110 note 20. 

67. N. J.—Chancel lor v. Elizabeth, 47 
A. 464, 66 N.J.Law 479, affirmed 62 
A. 1130, 66 N.J.Law 687. 

61 C J p 110 note 13 
58. Ariz—State Tax Commission v 
Shattuck, 38 P 2d 631, 44 Ariz. 379. 
58. R.I —Greenough v. Board of 
Canvassers and Registration of 
Pawtucket. 82 A. 406, 33 R I. 659 
50. R.I.—Greenough v. Board of 
Canvassers and Registration of 
Pawtucket, supra. 

•1. Cal.—Dawson v. Los Angeles 
County, 98 P.2d 495, 15 Cal 2d 77. 
The statute Imposing tan on in¬ 
tangibles at rate of two tenthB of one 


per cent of actual value did not im¬ 
pose a "tax burden" in excess of that 
on realty in the same taxing juris¬ 
diction in proportion to value, in vio¬ 
lation of constitutional provision, 
where realty was assessed at fifty 
and two tenths per cent of its actual 
value and computed on rate of one 
dollar and twenty-one cents for every 
one hundred dollars of such reduced 
assessed valuation, and hence tax on 
intangibles imposed a smaller tax 
burden than the tax on equivalent 
amount of realty.—Dawson v. Los 
Angeles County, surpa. 

88 . Tex—State v. Cage, CivApp., 
176 S.W. 928. 

Wis.—Wisconsin Cent. R. Co. v. Lin¬ 
coln County, 15 N.W. 121, 57 Wis. 
137. 


Difference in date of assessment of 
property generally as violating re¬ 
quirement of equality and uniform¬ 
ity see infra 8 30. 

03. N J.—Commercial Trust Co of 
New Jersey v. Hudson County 
Board of Taxation, 92 A 263, 86 N. 
J Law 424, affirmed 92 A 799, 87 
N J Law 179. 

04. NY —Mercantile Nat. Bank v. 
New York, 64 N E. 756, 172 NY. 
35. 

05. Cal—People v Keith Ry Equip¬ 
ment Co. 161 P 2d 244, 70 Cal.App. 
2d 339. 

06. Wis—State ex rel. Baker Mfg. 
Co. v. City of Evansville, 53 N.W. 
2d 795, 261 Wis. 599. 
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munities of citizens in the several states forbids the a. In General 

states from discriminating between residents and und.r th. requtremeirt et equality and uniformity, 
nonresidents in matters of taxation, as discussed there can be no discrimination aa to the rate of taxa- 

in Constitutional Law § 478 b; and the same result t ,on ° n , ° w " ed by corporations and that owned. 

. , ,, .... . 3 , ... by individuate; but the constitution doee not require 

is held to follow from the state constitutional pro- that the system of taxation should be uniform as ap- 

visions requiring equality and uniformity in taxa- Piled to Individuals and corporations regardless of the 
tion.67 So a statute providing for a tax on cattle circumstance, in which it operate.. 

driven into the state for grazing purposes during a Under the requirement of equality and uniformity, 
portion of the year is invalid if it is imposed on there can be no discrimination as to the rate of 
the property of nonresidents alone or at a higher taxation on property owned by corporations and that 
rate than on the cattle of resident owners 68 How- owned by individuals. 72 However, this rule is not 

ever, a statute imposing a tax on foreign, commercial violated by imposing a special franchise tax on 

motor vehicles has been held not to violate the corporations, 73 or by laying special duties on them, 

constitutional provision, 69 nor docs a statute provid- in the exercise of the police power, when their op¬ 
ing a method for listing for taxation the property erations affect the general public. 74 The consti- 

of nonresident owners different from that provided tution does not require that the system of taxation 

for the listing of property of resident owners. 70 should be uniform as applied to individuals and: 

Difference in date of assessment. A statute regu- corporations regardless of the circumstances in 

lating the assessment and taxation of property be- which * operates.™ A statute providing for col- 

longing to nonresidents has been held not uncon- lectlon of back taxes from corporations has been 
stitutional in providing for the assessment of the not unconst ' tut ' ona *- 

property of residents at one time and that of non- Tax in lieu of other taxes. Taxation of a corpo- 
residents at another time. 71 ration at a rate equal in amount to all other taxes 

_ .. and in heu of them has been held not to violate the 

§ 28. — Discrimination between Individu- requirement of equality and uniformity; 77 and it has 

als and Corporations a l so been held that a gross earnings tax levied in 

a. In general lieu of all other taxes, although not an exact equiva- 

b. As to mode of assessment or valuation lent of the ad valorem tax imposed on other proper- 

67. Ark—White River Lumber Co 
v. Elliott. 226 SW. 164. 146 Ark. 

651 

61 C J p 110 note 23. 

Statutes held constitutional 

(1) In general. 

La.—Union Tank Car Co. v. Day, 101 
So. 681, 156 La. 1071. 

Pa—Chester County Mut. Ins. Co. v. 

Messner, Com.Pl, 63 Dauph.Co. 46. 

61 C.J. p 110 note 23 [c], 

(2) Tax statute providing for low¬ 
er assessed valuation on first four 
thousand dollars of actual value of 
homestead than on nonhomestead 
realty —-Logan v. Young, 264 N.W. 

446, 191 Minn. 371. 

68 . U.S—Bivins v. Board of Com'rs 
of Wabaunsee County, C.C.A.Kan., 

66 F.2d 351. 

Kan—Bivins v. Board of Com*rs of 
Riley County, 44 P.2d 229, 141 Kan. 

916. 

61 C.J. p 111 note 26. 

69. Minn.—State v. Ollgney, 202 N. 

W. 893, 162 Minn. 302. 

TO. Ky.—Raydure v. Board of Sup'rs 
of Estill County, 209 S W. 19, 183 
Ky. 84. 

71. U.S.—Nelson Lumber Co. v. 

Loraine. C.C.W1S., 22 F. 54. 

7ft. Pa.—Jamison Coal ft Coke Co. 

▼. School Diet, of Tp, of Unity, 

Cetn.PL 80 WesiL.J. 807. 

90 


Wash—Power, Inc. v Huntley, 235 
P.2d 173, 39 Wash.2d 191. 

61 C J p 111 note 31. 

Discrimination as to rate generally 
see infra 8 31. 

Utility property and common proper¬ 
ty 

The law contemplates that utility 
property and common property 
should bear the same burden of tax¬ 
ation in proportion to value.—South¬ 
ern California Tel Co. v. Los An¬ 
geles County, 113 P.2d 773. 45 CaL 
App 2d 111. 

Statutes held not unconstitutional 
Ariz.—People’s Finance ft Thrift Co 
v. Pima County, 38 P.2d 643, 44 
Ariz. 440. 

Ind.—Lutz v. Arnold, 198 N.B. 840, 
208 Ind. 480, rehearing overruled 
196 N.B. 702, 208 Ind. 480. 

73. Conn.—Spector Motor Service v. 

Walsh, 61 A.2d 89, 136 Cona. 87. 
61 C.J. p 111 note 82. 

Statutes held Invalid 

(1) Statute imposing tax on cor¬ 
porations measured by their net in¬ 
come for privilege of exercising cor¬ 
porate franchise in state or doing 
business in state in addition to an¬ 
nual license fees was held uncon¬ 
stitutional as not being uniform, 
since similar tax was not imposed 


on property of copartnerships and 
individuals —Petroleum Nav. Co. v. 
Henneford. 66 P.2d 1056, 185 Wash. 
495. 

(2) Statute levying four per cent 
excise tax on incomes of corpora¬ 
tions and on certain banks for priv¬ 
ilege of exercising corporate fran¬ 
chises and doing business within 
state was a property tax in spite of 
legislature's label, and as property 
tax violated principle of uniformity 
in that it levied no tax on income of 
individuals and copartnerships which 
could be in competition with corpora¬ 
tions required to pay the tax.—Pow¬ 
er, Inc. v. Huhtley, 235 P.2d 178, 89 
Wash. 2d 191. 

74. Ohio.—Cincinnati, etc., R. Co. v. 

Sullivan, 32 Ohio St 162. 

61 C.J. p 111 note 33. 

76. Ark.—Dunklin v. McCarroll, 136 
S.W.2d 676, 199 Ark. 800. 

76. Ark.—Arkansas Fuel Oil Co. v. 
State, 22 S.W.2d 666, 180 Ark. 766. 

77. U.S.—General American Tank 
Car Corporation v. Day, La., 46 S. 
Ct. 234, 270 U.S. 867, 70 L.Bd. 686. 

Ariz.—Pacific Fruit Express Co. v. 
City of Turns, 261 P. 49, 22 Arts. 
60L 
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ty, is not invalid, 7 9 but in some jurisdictions stat¬ 
utes imposing a gross earnings tax on certain cor¬ 
porations and exempting them from the payment 
of all other taxes have been held to violate the re¬ 
quirement of equality and uniformity. 79 

Federal Constitution . While the federal Consti¬ 
tution may not forbid a state from taxing corporate 
property at a rate different from that applicable to 
other property, 80 it has been held that a statute im¬ 
posing a gross receipts tax on corporations operat¬ 
ing taxicabs and not on individuals violates the 
Constitution. 81 

b. As to Mode of Assessment or Valuation 

The constitutional requirement of equality and uni¬ 
formity la not violated by a statute which provides a 
special mode of assessing or appratsing the property of 
corporations, where this Is rendered neoessary by the 
nature or distribution of the property, and where the 
plan devised Is inherently fair and Just. 

The constitutional requirement of equality and 
uniformity is not violated by a statute which pro¬ 
vides a special mode of assessing or appraising the 
property of corporations, where this 19 rendered 
necessary by the nature or distribution of the prop¬ 


erty, and where the plan devised is inherently fair 
and just; 82 and, on this principle, it is competent 
to commit the assessment of corporate property to 
special boards or officers. 88 A constitutional provi¬ 
sion that corporate property shall be assessed and 
taxed “as near as may be” by the same methods 
as those employed in the case of individual property 
permits reasonable differences. 84 However, a system 
which permits, or results in, the appraisal of cor¬ 
porate property at a proportion of its value higher 
or lower than that of individuals effects a violation 
of the requirement of equality and uniformity, 85 as 
does a system which permits the deduction of in¬ 
debtedness from the assessed value of property in 
the one case and not m the other, 86 or a system 
which would permit the property of individuals to 
escape taxation. 87 There is no constitutional objec¬ 
tion to assessing corporate property and that of 
individuals at different times. 88 

Even in the absence of constitutional provisions 
requiring equality and uniformity it has been held 
that the valuation of railroad property should be 
determined on a fair basis in the same manner as 
other property belonging to individuals. 89 


78. Minn.—State v. Wells Fargo A 
Co. 179 N.W. 221. 146 Minn. 444. 
78. Iowa.—Hawkeye Ins. Co. v 
French, 80 NW. 660. 109 Iowa 685. 
Miss.—Chicago, R I. A P. R. Co. v. 
Robertson, 84 So. 449, 122 Miss. 
417. 

8a US —Michigan Cent. R Co v 
Powers, Mich, 26 S Ct. 459, 201 
U S 245, 50 L Ed. 744—Coulter v 
Louisville, etc, R. Co., Ky.. 25 S. 
Ct. 342, 196 U.S. 699. 49 LEd. 616 
State provisions as mors restrictive 
Constitutional provisions that 
property of private corporations, as¬ 
sociations, and individuals shall for¬ 
ever be taxed at same rate are not 
required to be tested by the rules ap¬ 
plicable to the equal protection clause 
of the Fourteenth Amendment of the 
federal Constitution, since they are 
more restrictive than the equal pro¬ 
tection clause.—State v. Alabama 
Power Co., 48 So 2d 445, 254 Ala. 
327. 

81. U.S.—Quaker City Cab Co. v. 
Commonwealth, Pa., 48 S.Ct. 553, 
277 U.S 389, 72 L Ed. 927. 

61 C.J. p 112 note 39. 

82. Pa.—Commonwealth v. Elk Re¬ 
fining Co., Com.Pl., 57 Dauph.Co. 
278. 

Va.—■City of Richmond v. Common¬ 
wealth, 50 S.E 2d 654, 188 Va. 600. 
61 C.J. p 112 note 40. 

Discrimination as to mode of assess¬ 
ment generally see Infra I SO. 
Equalisation not required 

The effect of constitutional and 
statutory provisions has been to 


place the real and tangible personal 
property of railroads and other pub¬ 
lic service corporations in a category 
or class of taxable subjects, separate 
and apart from properties of individ¬ 
uals and ordinary private corpora¬ 
tions, not only for ordinary purposes 
of taxation but also for purposes of 
ascertaining taxable values to be as¬ 
sessed. and hence it is not necessary 
that assessments of property of rail¬ 
roads and of electric and power com¬ 
panies by corporation commission be 
equalized in any manner with assess¬ 
ments of properties of others by lo¬ 
cal assessing officers—City of Rich¬ 
mond v. Commonwealth, supra. 

83. Ark.—St. Louis, etc., R. Co. v. 
Worthen, 13 S W. 254, 52 Ark. 629, 
7 L R A. 374 

61 C.J. p 112 note 41. 

84. U.S.—Northern Pac Ry. Co. v. 
Adams County, D C Wash, 1 F 
Supp 163, appeal dismissed, C C.A., 
63 F 2d 1012, and Adams County v. 
Spokane, PAS. Ry. Co., 66 F.2d 
1008, reversed on other grounds 
Chicago, M, St. P. A P. R. Co. v. 
Adams County, 72 F.2d 816. 

85. Ala.—State v. Alabama Power 
Co , 48 So 2d 445, 254 Ala. 827. 

61 C.J. P 112 note 42. 

Public utilities 

Constitutional provisions that all 
taxes levied on property shall be as¬ 
sessed in exact proportion to value of 
property, and that property of pri¬ 
vate corporations, associations, and 
Individuals shall forever be taxed at 
same rate were violated by assess¬ 

91 


ment of property of public utility for 
ad valorem taxes at sixty per cent 
of its value when property of other 
taxpayers was assessed generally on 
basis of less than forty per cent of 
the value of the property, notwith¬ 
standing property of all the public 
utilities was assessed on a basis of 
sixty per cent of value —State v. 
Alabama Power Co., supra. 

Railroad property 

However, it has been held that as¬ 
sessment of railway company’s dis¬ 
tributable properties in state for ad 
valorem taxation by railroad commis¬ 
sion and state board of equalization 
at actual cash value thereof, as re¬ 
quired by constitution and law, will 
not be nullified by court because oth¬ 
er properties in counties were illegal¬ 
ly assessed by local assessors at six¬ 
ty per cent or less of their actual val¬ 
ue, in absence of claim of discrim¬ 
ination against such company in fa¬ 
vor of other railroad companies — 
McCord v. Nashville, C A St L Ry., 
213 S.W.2d 196, 187 Tenn. 277. 

88. U.S.—In re Railroad Tax Cases, 
C.C.Cal., 13 F. 722, 8 Sawy. 238. 
error dismissed 6 S Ct. 317, 116 U 
S. 138, 29 LEd 589 
61 C.J p 113 note 43. 

87. Utah.—Utah-Idaho Sugar Co. v. 
Salt Lake County, 210 P. 106, 60 
Utah 491, 27 A L.R 874. 

61 C.J. P 113 note 44. 

88. U.S—Chamberlain v. Walter, C. 
C.S.C , 60 F. 788. 

61 C.J. p 113 note 46. 

88 . N.Y.—People ex rel. New York, 
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Consideration of gross earnings. Although a stat¬ 
ute has been held not unconstitutional in authorizing 
the taking into consideration of gross earnings of 
express companies in assessing taxes, 90 a system 
making gross earnings in the state the controlling 
factor in fixing the value for taxation of express 
companies has been held unconstitutional 91 

Tax on income or receipts . It has been held that 
a tax on a corporation may be proportioned to its 
income or earnings, as well as to the value of its 
franchises or the property possessed, 92 although 
there is also authority to the contrary. 93 

§ 29. —— Discrimination between Corpora¬ 
tions 

A tax law which falls Impartially on all corporations 


of the same kind or class satisfies the requirement of 
equality and uniformity, although other corporations of 
a different character are taxed at a different rate, or 
on a different basis, or not at allf but a law which dis¬ 
criminates between corporations of the same class le 
Invalid. 

Since it is competent for the legislature to divide 
corporations into various classes for the purposes 
of taxation, as discussed infra § 37, a tax law 
which falls impartially on all corporations of the 
same kind or class satisfies the requirement of 
equality and uniformity, 94 although other corpora¬ 
tions of a different character are taxed at a different 
rate, or on a different basis, or not at all. 96 Hence, 
it has been held, a state may validly tax corporations 
organizing under its laws at a different rate, 96 or on 
a different basis, 97 from that imposed on foreign 


O & W R. Co v Shaw, 128 N.Y.S 
177, 143 AppDiv. 811, affirmed 95 
NBl 1137, 202 N.Y. 556. 

90. S D.—Ewert v. Taylor. 160 N.W. 
797. 38 S.D. 124. 

91. U.S.—Johnson v. Wells Fargo A 
Co.. SD, 36 S.Ct. 62. 239 U.S. 234, 
60 L Ed. 243. 

92. U S.—Minot v. Philadelphia, etc., 

R. Co. Del., 18 Wall. 206, 21 LEd 

888 . 

61 C J. p 113 note 50. 

93. N.H.—State v. U. 8, etc., Ex¬ 
press Co., 60NR 219. 

94. U S.—Mackay Telegraph 4b Ca¬ 
ble Co. v. City of Little Rock, Ark., 
89 'S.Ct 428, 250 U S. 94, 63 L Ed. 
863—Citizens' 4b Southern Nat. 
Bank v. City of Atlanta, Oa., C.C A. 
Ga., 53 F.2d 557. 

Cal.—Matson Nav. Co. t. State Board 
of Equalization of California, 43 
P.2d 806, 3 Cal.2d 1, affirmed 56 

S. Ct. 663, 297 U.S. 441, 80 L Ed. 791, 
rehearing denied 66 S Ct. 666, 297 
U.S. 728. 80 L.Ed. 1011—Southern 
California Edison Co. v. Johnson, 
131 P.2d 43, 65 Cal.App.2d 638. 

La.—State v. Mayer Sugar & Molass¬ 
es Co., 16 So.2d 251, 204 La. 742— 
Conway v. Lane Cotton Mills Co., 
152 So. 812, 178 La. 626. 

N.Y.—New York Rapid Transit Corp. 
v. City of New York, 9 N.E 2d 858, 
275 N.Y. 258, followed in Brooklyn 
St Queens Transit Corp. v. City of 
New York. 11 NE2d 293, 275 N.Y. 
454, affirmed New York Rapid 
Transit Corp. v. City of New York, 
58 S.Ct 721, 303 U.S. 573, 82 L.Ed 
1024, rehearing denied 58 S.Ct. 939, 
804 U.S. 588, 82 L.Ed. 1548. and 
Brooklyn 4b Queens Transit Corp. 
v. City of New York, 68 S.Ct. 939, 
804 U.S. 588, 82 IT Ed. 1548. 

Pa.—Commonwealth v. Brink's Inc., 
Com.PL, 62 Dauph.Co. 289, affirmed 
80 A*2d 128, 846 Pa. 296. 

61 C.J. p 118 note 58. 

98* U.S*—New York Rapid Transit 


Corp. v. City of New York, N.Y., 58 
SCt 721, 303 U.S. 673, 82 L Ed 
1024, rehearing denied 58 S.Ct 939, 
304 U S 588, 82 L Ed 1548—Brook¬ 
lyn 4b Queens Transit Corp v. City 
of New York, NY, 68 S.Ct. 721, 303 
US 573. 82 LEd. 1024, re hearing 
denied 58 SCt. 939, 304 U.S. 588, 
82 LEd 1548. 

Ariz.—People’s Finance & Thrift Co. 
v. Pima County, 38 P.2d 643, 44 
Ariz 440. 

Fla —Jacksonville Gas Co. v. Lee, 148 
So 188, 110 Fla. 61. 

La—Interstate Tax Bureau v. Con¬ 
way, 156 So 463, 180 La 453 
Minn—Aimer Ry. Equipment Co. v. 
Commissioner of Taxation of Min¬ 
nesota, 5 N W 2d 637, 213 Minn 62, 
appeal dismissed Aimer Ry. Equip¬ 
ment Co v Commissioner of Taxa¬ 
tion, 63 SCt. 524, 317 U.S. 605, 87 
LEd 491. 

Pa—Turco Paint 4b Varnish Co. v. 
Kalodner, 184 A. 37, 320 Pa. 421 
—Commonwealth v. Pennsylvania 
Threshermen 4b Farmers' Mut. Cas¬ 
ualty Ins. Co, Com.Pl., 47 Dauph. 
Co 424. 

61 C J. p 113 note 54. 

Manner of taxation 

State may determine manner In 
which domestic corporations shall be 
taxed, and, if it chooses, it may re¬ 
lieve some corporations from certain 
taxes which corporations of a differ¬ 
ent character are required to pay, or 
substitute a different form of taxa¬ 
tion, provided such method of taxa¬ 
tion is in accordance with constitu¬ 
tion.—Cleveland Hospital Service 
Ass'n v. Ebrlght, 49 N.E.2d 929, 142 
Ohio St 51. 

98. Ill —O’Gara Coal Co. ▼. Em- 
merson, 156 N.E. 814, 826 IU. 18. 

97. La.—State v. Wesson Oil 4b 
Snowdrift Co., 157 So. 728, 180 La. 
823. 

Method of taxing 

(1) In its method of taxing, a state ' 

92 


may differentiate between foreign 
and domestic corporations.—Com¬ 
monwealth v. Columbia Gas 4b Elec. 
Corp, 8 A.2d 404, 836 Pa. 209, 131 
A.LR. 927. 

(2) Individual differences, result¬ 
ing from selection of different meth¬ 
ods of taxation, are not in themselves 
proof of discrimination.—Common¬ 
wealth v. Monessen Amusement Co, 
42 A 2d 158, 352 Pa. 120. 

Incidents and base of taxation 

The act imposing a franchise tax 
on foreign corporations does not vio¬ 
late constitutional provision requir¬ 
ing taxes to be uniform on the same 
class of subjects, since the incidents 
and base of taxation may be different 
in the case of foreign and domestic 
corporations —Commonwealth v. 

Ford Motor Co., 38 A.2d 329, 350 Pa. 
236, appeal dismissed 66 S Ct 857, 
324 U.S. 827, 89 L.Ed. 1394, rehear¬ 
ing denied 65 S Ct 1612, 824 U S. 890, 
89 L.Ed. 1437. 

Inclusion of stock held in domestic 
corporation 

The taxing authorities' inclusion of 
value of stock, held by foreign hold¬ 
ing corporation in domestic corpora¬ 
tion, in valuation of holding corpora¬ 
tion's capital stock for franchise tax 
purposes was not Improper as re¬ 
sulting in discrimination against for¬ 
eign corporation.—Commonwealth v. 
American Gas Co., 42 A.2d 161, 352 
Pa. 113—Commonwealth v. Monessen 
Amusement Co., 42 A.2d 158, 352 Pa. 
120 . 

Assumption 

In enactment of the franchise tax 
statute Imposing a tax on domestic 
corporations measured by percentage 
of premiums received in the state, if 
any discrimination was Intended, as¬ 
sumption is that it would have been 
in favor of and not against domestic 
companies.—Guardian Life Ins. Co. 
of America v. Chapman, 97 N.E.2d 
877, 802 N.Y. 226. 
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corporations, and a statute providing a method for 
making returns by foreign corporations different 
from that of domestic corporations has been held not 
unconstitutional.* 8 Also, the legislature may prop¬ 
erly discriminate between foreign corporations of 
different kinds or classes for tax purposes.* 9 It 
has been held, however, that the legislature may 
not unreasonably discriminate between domestic and 
foreign corporations of the same kind, 1 and that 
while identical taxes need not be imposed on for¬ 
eign and domestic corporations, 2 the total of state 
taxes imposed on domestic corporations must be 
substantially or fairly equal to the total imposed on 


similar foreign corporations. 8 

A tax which applies to all corporations is valid 
and constitutional, 4 but a law which discriminates 
between corporations of the same class, taxing some 
at a different rate from others, is invalid. 6 Since 
the statutes of another state cannot affect the 
question of equality and uniformity, as discussed 
supra § 23, a statute imposing a tax is not rendered 
invalid because it requires domestic corporations to 
pay a higher tax than a foreign corporation is re¬ 
quired to pay to the state of its domicile. 6 Under 
a constitutional provision declaring that specific tax- 


Xnsurers 

The fact that domestic Insurers 
are not required to pay premium tax 
levied against foreign insurers doing 
business within state does not ren¬ 
der such tax void as discriminatory 
in view of tax on domestic insurers 
on a different basis imposing on such 
Insurers an equal or greater burden 
of taxation.—In re Insurance Tax 
Cases, 161 P 2d 726. 160 Kan 300, af¬ 
firmed Prudential Ins Co of Ameri¬ 
ca v Hobbs, 66 S Ct 1360, 328 US 
822, 90 L Ed. 1602, Aetna Ins. Co v. 
Hobbs, 66 S.Ct. 1360, 328 US 822, 
90 L Ed. 1602, American Indem Co 
v. Hobbs, 66 S Ct 1361, 328 US. 822, 
90 L Ed 1602, and Pacific Mut Life 
Ins Co v Hobbs, 66 S.Ct. 1361, 328 
U S. 822, 90 L Ed 1602, rehearing de¬ 
nied 67 S Ct 27, two cases, 329 US 
819, 91 LEd 697. 

98. Ill —Hanover Fire Ins. Co. v 
Harding. 168 NE 849, 327 Ill. 690. 

99. Pa —Appeal of Pennsylvania 
Co.. 40 Pa.Dist. St Co. 489 

1. U.S —Wheeling Steel Corp. v. 
Qlander, Ohio, 69 S.Ct. 1291, 337 
US 662, 93 LEd 1644. 

Pa—Appeal of Pennsylvania Co., 40 
Pa Dist. St Co. 489—Commonwealth 
v. Columbia Gas & Elec. Corp, 
Com PL, 47 Dauph Co. 133. 

After admission to jurisdiction. 

While a foreign corporation, as an 
admission fee or condition precedent 
to its admission to do business with¬ 
in the state, may be subjected to un¬ 
equal taxation, when once within the 
jurisdiction, it may not be arbitrari¬ 
ly and oppressively discriminated 
against in favor of similar domestic 
corporations.—In re Pennsylvania Co 
for Insurances on Lives and Grant¬ 
ing Annuities, 27 A.2d 67, 345 Pa. 130 
—In re Personal Property Tax of 
Girard Trust Co. for the Tear 1937, 
8 A.2d 252, 883 Pa. 129. 

State and federal corporations 

The constitutional prohibition 
against discrimination In taxation be¬ 
tween state and federal corporations 
engaged in substantially similar busi¬ 


ness as applied to banks is designed 
to prohibit only those systems of 
state taxation which discriminate in 
a practical operation in favor of a 
national banking association or its 
stockholders as a class and applies 
only within field where state has 
power to tax federal corporations 
which exercise substantially similar 
functions; a state law which imposes 
on state banks or their stockholders 
as a class a higher tax than it im¬ 
poses on national banks or their 
stockholders as a class, where state 
would have power to Impose a tax 
without discrimination on national 
banks and their stockholders as a 
class, is violative of constitutional 
prohibition against discrimination — 
In re Bank of Manhattan Co , 68 N.E. 
2d 713, 293 N.Y. 615 

Unjust discrimination held not shown 

(1) In general—Commonwealth v. 
Columbia Gas & Elec. Corp, 8 A.2d 
404, 336 Pa. 209, 131 ALR 927- 
Commonwealth v Ford Motor Co, 46 
Pa Dist & Co 492, 52 Dauph Co. 328 
—Chester County Mut. Ins Co. v. 
Messner, Com PI, 63 Dauph.Co. 46— 
Commonwealth v. American Gas Co , 
Com PI, 54 Dauph Co 115, affirmed 
42 A 2d 161, 352 Pa. 113—Common¬ 
wealth v. Quaker Oats Co, Com PI, 
52 Dauph Co. 406, affirmed 38 A 2d 
325, 350 Pa 253, appeal dismissed 65 
SCt. 857, 324 US. 827, 89 L Ed 1395, 
rehearing denied 66 S.Ct. 1012, 324 
US 890, 89 LEd 1437. 

(2) Statute levying a minimum 
franchise tax on every domestic cor¬ 
poration and on every foreign corpo¬ 
ration liable was not discriminatory 
against the foreign corporation, but 
placed foreign corporation squarely 
on a footing with domestic corpora¬ 
tions.—Ruppert v. Morrison, Vt., 85 
A2d 584. 

2. Pa—Commonwealth v. Monessen 
Amusement Co., 42 A.2d 158, 352 
Pa 120—In re Personal Property 
Tax of Girard Trust Co. for the 
Tear 1937, 3 A.2d 262, 333 Pa 129 
—Appeal of Pennsylvania Co., 40 
PaDisL St Co. 489. 
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Mathematical equivalence not re¬ 
quired 

" Uniformity of taxation" and 
"equal protection of law" do not re¬ 
quire that the amount of taxes paid 
by a foreign corporation and a simi¬ 
lar domestic corporation be mathe¬ 
matically equivalent —In re Pennsyl¬ 
vania Co for Insurances on Lives 
and Granting Annuities, 27 A.2d 57, 
346 Pa. 130. 

3. Pa—In re Personal Property Tax 
of Girard Trust Co for the Year 
1937, 3 A.2d 262, 833 Pa. 129—Ap¬ 
peal of Pennsylvania Co, 40 Pa. 
Dist & Co 489 

4. Colo —City and County of Denver 
v. Hobbs' Estate. 144 P. 874, 68 
Colo 220, Ann.Cas.l916C 823. 

Ky—Paducah St R Co v. McCrack¬ 
en County, 49 SW 178, 105 Ky 
472, 20 Ky L. 1294. 

5. Ariz —State Tax Commission v. 
Shattuck, 38 P 2d 631, 44 Ariz 379 

NH—In re Opinion of the Justices, 
138 A 284, 82 NH 561. 

N.J —'Society for Establishing Use¬ 
ful Manufactures v Martin, 184 A. 
219, 116 N J Law 257. 

Pa.—Commonwealth v. Repplier Coal 
Co.. 35 A 2d 319, 348 Pa. 372—Com¬ 
monwealth v. Brink’s Inc., Com.Pl, 
52 Dauph Co 289, affirmed 30 A.2d 
128, 346 Pa. 296. 

61 C J p 114 note 58. 

▲ settlement against one corpora¬ 
tion, when other like corporations 
are not taxed, is invalid for lack of 
"uniformity "—Commonwealth v. 

Repplier Coal Co, 35 A.2d 319, 848 
Pa. 372—Commonwealth v. Brink's, 
Inc., 30 A.2d 128, 346 Pa. 296. 
Property tax 

Statute imposing tax on corpora¬ 
tions measured by their net income 
for privilege of exercising corporate 
franchise in state or doing business 
in state, in addition to annual license 
fees, imposed "property tax,*' within 
constitutional provision requiring 
taxes on same class of property to be 
uniform.—Petroleum Nav. Co. v. Hen- 
neford, 56 P.2d 1056. 185 Wash. 495. 

6. Mich.—In re Truscon Steel Co, 
224 N.W. 653, 246 Mich. 174. 
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C 9 shall be uniform on fhe dasses on which they 
operate, it has been held that a statute levying a 
specific tax of a certain percentage on a corpora¬ 
tion’s capital and surplus and fixing minimum and 
maximum amounts is not invalid, 7 since corpora¬ 
tions do not constitute a class on which the tax 
operates within the constitutional provision. 8 

Constitutional prohibition of favor to foreign cor¬ 
porations. Where all corporations are taxed alike 
on all the property of a common character which 
they own and hold within the state, a statute taxing 
domestic corporations on the right granted to exist 
as a corporation has been held not invalid under 
a constitutional provision declaring that no foreign 
corporation shall be allowed to transact business 
within the state on more favorable conditions than 
are prescribed by law for similar domestic corpora¬ 
tions. 9 Under a constitutional provision declaring 
that no foreign corporation shall be allowed to ex¬ 
ercise or enjoy any greater rights or privileges than 
those possessed or enjoyed by domestic corporations 
of the same or similar character, it has been held 
that an assessment of stock of state banks at a 
higher rate than national bank stock under a stat¬ 
ute is not invalid, since a national banking associa¬ 
tion is not a foreign corporation, 10 and such a 


provision has been held to refer to the granting of 
franchises and corporate privileges rather than to 
taxation. 11 

§ 30. —— Discrimination as to Mode of As¬ 
sessment 

a. In general 

b. Assessment at just or true value 

c. Allowance of deductions 

d. Misconduct of taxing officers and de¬ 

fects in execution of tax law 

a. In General 

The constitutional provisions relating to equality and 
uniformity In taxation have been held to require equality 
and uniformity In the mode of assessment, and to for¬ 
bid discrimination between cflfferent property all equally 
subject to the tax as by assessing some property at a 
certain proportion of Its real value and other property 
at another proportion; but such provisions do not re¬ 
quire that assessments always be made by the same 
officer or class of officers or that the same methods of 
ascertaining values be followed for all classes of prop¬ 
erty. 

Except where the constitution itself fixes the value 
at which certain property shall be taxed, 12 the 
constitutional provisions relating to equality and 
uniformity in taxation have been held to require 
equality and uniformity in the mode of assessment 13 


7. U.S.—Republic Acceptance Corpo¬ 
ration v. De Land, D.C Mich., 275 
F. 682. 

Mich—Union Steam Pump Sales Co 
v. Deland, 186 NW. 353, 216 Mich. 
261. 

8 . U.S.—Republic Acceptance Corpo¬ 
ration v. De Land, D.C.Mich., 276 
F. 632. 

9. Wash.—Spokane International 

Ry. Co v. State, 299 P. 362, 162 
Wash. 395. 

10. Mont-State v. Mady, 272 P. 691, 
83 Mont. 418. 

11- Neb.—State v. Marsh. 227 NW. 
926, 119 Neb 197, appeal dismissed 
51 SCt 38, 282 U.S. 799, 75 L.Ed. 
719. 

19. Mont—State ▼. Moody, 230 P. 
575, 71 Mont 473. 

Discrimination between individuals 
and corporations as to mode of as¬ 
sessment see supra 9 28 b. 

18- Ala—State v. Alabama Power 
Co., 48 So 2d 445, 254 Ala. 327. 

Cal.—Rancho Santa Margarita v. San 
Diego County, 26 P.2d 716, 135 Cat 
App. 184. 

Idaho.—Chastain's, Inc. v. State Tax 
Commission, 241 P 2d 167, 72 Idaho 
844—Anderson's Red & White Store 
v. Kootenai County, 215 P.2d 815, 70 
Idaho 260. 

HI.—Oiebelhausen v Daley, 96 N E.2d 
84. 407 Ill. 25—Tuttle v. Bell. 37 N. 
B.2d 180, 377 Ill. 810, certiorari de¬ 
nied 62 8.Ct. 801, 815 0 8, 815. 80 
tbBd. 1218—-People ex rel. Me- 


Donough v Schmuhl, 194 NB. 731, 
359 Ill. 446—People ex rel. Wange- 
lin v Gillespie. 192 NE 664, 358 
Ill. 40—Bistor v. McDonough, 181 
NE 417, 348 Ill 624, certiorari de¬ 
nied 63 SCt. 90, 287 U.S. 641, 77 
L.Ed 555. 

Me—In re Opinion of the Justices, 
80 A.2d 421. 

Mich —Huron-Clinton Metropolitan 

Authority v. Boards of Sup'rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N W 2d 84, 304 Mich. 328. 

Mo—Hammett v. Kansas City, 173 S. 

W 2d 70, 351 Mo. 192 
Mont—Fruit Growers Express Co. v. 

Brett, 22 P 2d 171, 94 Mont. 281. 
Neb.—Application of Homan, 8 N.W. 

2d 650. 141 Neb. 400. 

N.J.—City of Camden v. South Jersey 
Port Commission, 73 A.2d 55, 4 N. 
J. 357. 

Pa.—Appeal of York & Foster, 43 A. 
2d 667, 157 Pa Super. 262—Com¬ 
monwealth v. Hughes-Foulkrod Co., 
Com.Pl., 66 Dauph.Co. 40. 

Tex.—Texas & P. Ry. Co. v. City of 
El Paso, 85 S.W.2d 245, 126 Tex 86 
—James v. Gulf Ins Co, Civ.App., 
179 SW.2d 897, reversed on other 
grounds 185 S.W.2d 966, 148 Tex. 
424—Duvall v. Clark, Civ.App., 158 
6 W.2d 565, error refused— Corpus 
Juris qaotsd to Poteet v. W. T. 
Waggoner Estate, Civ.App., 96 S. 
W.2d 405. 408. 

61 C J. p 114 note 69. 
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Similar statements of rule 

(1) The equality of burden implied 
by uniformity cannot exist without 
uniformity in the mode of assess¬ 
ment—Chastain's, Inc. v. State Tax 
Commission, 241 P 2d 167, 72 Idaho 
344—61 C.J. p 114 note 69 [b]. 

(2) The ultimate objective of ap¬ 
praisement and assessment of prop¬ 
erty for taxation is to bring about 
distribution of cost of government in 
just relationship to value of taxpay¬ 
er's property —State ex rel. Galloway 
v. Watson, 118 P.2d 107, 167 Or 403 

(3) The constitutional provision 
that property shall be assessed for 
taxes according to its true value, and 
by uniform rules, relates only to the 
assessment of taxes, and in that re¬ 
spect it concerns only such equalisa¬ 
tion of the burdens of taxation as 
will result from the designation of 
the property which shall be the sub¬ 
jects of taxation, and the apportion¬ 
ment of the taxes thereon under the 
general law, by uniform rules and on 
true valuations.—Jersey City v. Mar¬ 
tin, 19 A.2d 40, 126 N.J.Law 368. 

▲U taxing tows must be subordin¬ 
ated to constitutional sdiot of uni¬ 
formity in valuation for purpose of 
taxation. 

Ill.—People ex rel. Toman v. Chicago 

Union Station Co., 48 N.SL2d 524, 
888 Ill. 158. 
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as well as in the rate charged, as discussed infra I property or classes or species of property all equally 
§ 31, and to forbid discrimination between different I subject to the tax 14 as by assessing some property 


N.J.—Trustees For Support of Public 
Schools t. City of Trenton, 30 N.J. 
Eq 667. 

Requirement hold Inapplicable 

(1) It has been held, however, that 
the constitutional requirement that 
property tax be equal and uniform 
does not apply to method and proce- 
dure governing assessment of taxes. 
—Hess v. Mullaney, D.C.Alaska, 102 
F.Supp 430. 

(2) Provision of declaration of 
rights, that all taxes to be levied by 
the state for the support of the state 
government and by the counties and 
by a particular city for their respec¬ 
tive purposes shall be uniform as to 
land within the taxing district, re¬ 
fers to levies of taxes and not to as¬ 
sessments —Hogan v Calvert County 
Com’rs, 71 A 2d 47, 194 Md 299—Les- 
er v Lowenstein, 98 A 712, 129 Md 
244 

(3) Constitutional provision re¬ 
quiring taxes to be uniform on same 
class of subjects has been held not 
to relate to the valuation of proper¬ 
ty, since another constitutional pro¬ 
vision requires that all property 
which may be taxed ad valorem shall 
be assessed for taxation at its fair 
cash value, estimated at the price it 
would bring at a fair voluntary sale. 
—Blake v. Young, 261 P. 923, 128 Okl. 
163 

Application to property taxes 

Constitutional provisions that all 
taxes levied on property shall be as¬ 
sessed in exact proportion to value of 
property, and that property of private 
corporations, associations, and indiv¬ 
iduals shall forever be taxed at same 
rate, apply to property taxes and not 
to franchise or privilege taxes; the 
word “property” as employed in con¬ 
stitutional provisions is used to des¬ 
ignate a certain subject of taxation, 
as contrasted with other subjects of 
taxation such as persons, rights, and 
privileges—State v. Alabama Power 
Co.. 48 So 2d 446, 254 Ala 327. 

Assessment to consumer or manufac¬ 
turer 

Whether taxes on personalty shall 
be assessed to consumer or to manu¬ 
facturer are questions of convenience 
and expediency, and not of equality 
and legal right.—In re Opinion of 
the Justices, N.H., 81 A 2d 848—Mor¬ 
rison v. Manchester, 68 N.H. 538. 

Provision held not violated 

V.J.—City of Newark v. Fischer, 84 
A 2d 547, 8 N.J. 191. 

Okl.—General Motors Acceptance 

Corp. v. Hulbert, 126 P.2d 976, 190 
Okl. 568, appeal dismissed 63 S.Ct. 
66, 317 U.S. 690, 87 L.Ed. 483, re¬ 
hearing denied 63 S.Ct. 166, 817 U. 
S. 708, 87 L.Ed. 765. 


Pa—Sablosky v. Messner, 92 A 2d 
411, 872 Pa 47—North Side Laun¬ 
dry Co. v. Board of Property As¬ 
sessment, Appeals and Review, 79 
A2d 215, 168 PaSuper. 495—Com¬ 
monwealth v. Provident Trust Co. 
of Philadelphia Com PI, 55 Dauph 
Co. 235 

W.Va—In re Hancock County Fed¬ 
eral 6av & Loan Ass’n, 25 S E 2d 
543, 125 WVa 426—Greene Line 
Terminal Co v Martin, 10 S E 2d 
901, 122 W.Va. 483. 

In Florida 

Cl) Under the constitutional and 
statutory provisions requiring uni¬ 
formity and equality of taxation, ele¬ 
ments of uniformity and equality 
have no relation to tax valuation 
which may be fixed as the legislature 
directs and which will not be inter¬ 
fered with by the courts unless the 
requirements of reasonableness, due 
process, or uniformity are shown to 
have been destroyed.—Rorick v. Re¬ 
construction Finance Corp, 198 So 
494, 144 Fla 539 

(2) The constitutional provision 
placing on the legislature the duty 
to provide a uniform and equal rate 
of taxation applies solely to the rate 
of taxation while the provision re¬ 
quiring the legislature to prescribe 
regulations to secure a just valuation 
of all property, both real and person¬ 
al, deals with valuation—Schleman 
v Connecticut General Life Ins. Co, 
9 So 2d 197, 151 Fla. 96. 

(3) Valuations for taxation must 
have a Just relation to real value of 
the assessed property, and there must 
be no substantial inequality in valua¬ 
tion In various kinds of taxable prop¬ 
erty, and If steps required to be tak¬ 
en in making valuations are not ac¬ 
tually taken in good faith, and valua¬ 
tions are shown to be essentially un¬ 
equal, abstractly or relatively, the 
assessment Is Invalid.—Schleman v. 
Connecticut General Life Ins. Co., su¬ 
pra. 

(4) Laws for assessment of ad val¬ 
orem taxes for state and county pur¬ 
poses must be of uniform operation 
throughout state, even though rate of 
taxation in the several counties for 
county purposes be different from 
that in other counties.—State ex rel. 
Maxwell Hunter, Inc. v. O'Quinn, 154 
So. 166, 114 Fla. 222. 

14. U S.—In re Chicago Rys. Co., D. 
C Ill, 79 F.Supp. 989, affirmed, C. 
A, 175 F.2d 282, certiorari denied 
People of State of Illinois v. Sulli¬ 
van. 70 S.Ct. 94, 338 US. 850. 94 
L.Ed. 521—State of Minnesota v. 
Federal Reserve Bank of Minneap¬ 
olis, D.C.Minn., 25 F.Supp. 14. 

Ala.—State v. Alabama Power Co., 48 
So.2d 445, 254 Ala. 327. 
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Ill —People ex rel. McDonough ▼. 
Grand Trunk Western R. Co., 192 
NE. 645, 357 Ill. 493. 

Pa.—Appeal of York A Foster, 43 A. 
2d 657, 157 Pa.Super. 262—Com¬ 
monwealth v. Provident Trust Co. 
of Philadelphia, Com PL, 55 Dauph. 
Co 235 

Tex.— Corpus Juris quoted in Poteet 
v W T Waggoner Estate, Civ. 
App, 96 SW.2d 405. 408. 

Wash —Pacific Telephone & Tele¬ 
graph Co v. Wooster, 34 P 2d 451, 
178 Wash 180. 

61 C J. p 115 note 72 
Equal protection clause 

(1) While state constitutional pro¬ 
vision with respect to tax assess¬ 
ment discrimination, not involving 
classification, is not more restrictive 
or cramping than the equal protec¬ 
tion clause of the Fourteenth Amend¬ 
ment to the federal Constitution, 
state constitutional requirement can¬ 
not be so liberally interpreted as to 
permit that which is prohibited by 
the equal protection clause of the 
Fourteenth Amendment as interpret¬ 
ed by the supreme court of the Unit¬ 
ed States —Monroe Bond & Mortg 
Co. v. State ex rel. Hybart, 48 So.2d 
431. 264 Ala. 278. 

(2) It has also been held, however, 
that with respect to the validity of a 
classification, constitutional provi¬ 
sions that all taxes levied on prop¬ 
erty shall be assessed in exact pro¬ 
portion to value of property, and 
that property of private corporations, 
associations, and individuals shall 
forever be taxed at same rate are 
not required to be tested by the rules 
applicable to the equal protection 
clause of the Fourteenth Amendment 
of the federal Constitution, since they 
are more restrictive than the equal 
protection clause —State v. Alabama 
Power Co., 48 So 2d 445, 264 Ala. 327. 
Railroad property 

Municipalities in taxation of rail¬ 
road property must make uniform as¬ 
sessment on a unit basis either by 
acceptance of valuation fixed by state 
comptroller as to railroad trackage, 
or by independent assessment by ap¬ 
plication of statutory principles in 
valuation of such property within 
and apportionable to municipalities, 
although assessed value as deter¬ 
mined by comptroller may be raised 
by municipality to same proportion 
of full cash value as is applied to 
other property in municipality.— 
Tampa Southern R. Co. v. City of 
Bradenton, 165 So. 679, 122 Fla 173. 
Tangible and intangible property 
(1) Under intangible tax act, in¬ 
tangible values cannot constitution¬ 
ally be fixed at greater proportion 
of their actual value than that which 
i is generally and uniformly applied to 
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at a certain proportion of its real value and other 
property at another proportion. 16 Such provisions 
also forbid the valuation of property for taxation 


for one purpose at an amount different from that 
for taxation for other purposes. 16 Moreover, even 
in the absence of constitutional provisions requiring 


tangible values of any particular 
county.—'Texas Pipe Line Co. v. An¬ 
derson, Tex.Clv.App., 100 S W 2d 754, 
error refused, certiorari denied 58 8. 
Ct 45, 802 U.S. 724, 82 L Ed. 569. 

(2) The amendatory statute with 
respect to matters to be considered in 
arriving at actual value of realty for 
purpose of taxation is unconstitution¬ 
al as providing method for fixing val¬ 
uation of realty different from that 
prescribed for other tangible prop¬ 
erty, contrary to constitutional re¬ 
quirement that taxes be levied by 
valuation uniformly on all tangible 
property —Swanson v. Board of 
Equalization of Fillmore County, 6 
N.W.2d 777, 142 Neb 606—Applica¬ 
tion of Homan, 3 NW2d 650, 141 
Neb. 400. 

Property used for identical purposes 
Any tax against the same kind of 
property used for Identical purposes 
Is not uniform where a different val¬ 
uation and a different rate are applied 
to two distinct taxpayers, separately 
distinguishable only in name, the tax 
being Imposed by the same taxing 
district, and such disregard of uni¬ 
form clause of constitution consti¬ 
tutes discrimination.—State v. North 
American Car Corp., 164 P 2d 161, 118 
Mont. 183. 

Discrimination held not shown 

(1) In general. 

U.S.—Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, Pa., 68 
SCt 295, 302 US. 606, 82 L Ed. 392 
—Brown County v. Atlantic Pipe 
Line Co, C.C.A Tex, 91 F 2d 394, 
certiorari denied 68 S CL 265, 302 
U.S 747, 82 LEd. 577. 

Idaho—State v Leonardson, 9 P.2d 
1028, 51 Idaho 646 

Ill.—People ex rel. Tedrick v. Allied 
Oil Corp. of Illinois, 67 NE2d 859, 
388 Ill. 219—People ex rel Toman 
v. Olympia Fields Country Club, 28 
N.E 2d 109, 374 Ill. 101 
Mont—Wheir v. Dye, 73 P.2d 209, 105 
Mont 347—Superior Coal Co. v. 
Musselshell County, 41 P.2d 14, 98 
Mont. 501. 

Utah —U. S. Smelting, Refining 4b 
Min. Co. v. Haynes, 176 P.2d 822, 
111 Utah 172. 

W.Va.—In re Charleston Federal 8av. 
4b Loan Ass’n, SO S.E 2d 513, 126 
W.Va. 506, affirmed 65 S.Ct. 624, 
824 U.S. 182, 89 L.Ed. 857, rehear¬ 
ing denied 65 S Ct. 863. 824 U.S. 888, 
89 L.Bd. 1436. 

<1 C.J. p 115 note 72 [c]. 

(2) The fact that county valua¬ 
tions did not separately state intangi¬ 
ble values appurtenant to property 
when they existed did not establish 
that such values had not been Includ¬ 
ed, so as to nullify, for discrimina¬ 


tion, pipe line company’s assessment 
—Brown County v. Atlantic Pipe 
Line Co., C C.A.Tex, 91 F.2d 394, cer¬ 
tiorari denied 58 S.Ct 265, 302 U.S 
747, 82 LEd. 577. 

(3) Fact that in some Individual 
cases appeals were taken by city 
from reduction of assessments on 
realty by county board of taxation 
and might require assessment chang¬ 
es was an incident of fair and orderly 
tax procedure and did not Impugn 
integrity of assessing action under 
constitution —Hudson AM R. Co v. 
Jersey City, 71 A 2d 220, 6 NJ Su¬ 
per 333, affirmed 75 A.2d 923, 5 N J. 
434—Jersey City v Division of Tax 
Appeals in State Dept of Taxation 
and Finance, 69 A 2d 331, 5 N J Super 
375, affirmed 75 A.2d 865, 5 NJ. 433. 

15. Ala.—Monroe Bond A Mortg. Co 
v. State ex rel Hybart, 48 So 2d 
431, 254 Ala. 278. 

Cal —McClelland v Board of Sup’rs, 
180 P 2d 676, 30 Cal 2d 124, certio¬ 
rari denied 68 SCt. 164, 332 US. 
823, 92 LEd 399. 

Ill.—National-Ben Franklin Fire Ins. 
Co of Pittsburgh, Pa v. Brenza, 
104 N E 2d 218, 411 Ill 337—Peo¬ 
ple ex rel Tedrick v. Allied Oil 
Corp of Ill. 57 NE2d 859, 388 Ill 
219—People ex rel. Toman v Chi¬ 
cago Union Station Co, 48 NE2d 
524, 388 Ill. 153—People ex rel Mc¬ 
Donough v. Schmuhl, 194 NE 731, 
359 Ill. 446—People ex rel Wange- 
lin v. Gillespie, 192 NE 664, 358 
I1L 40—People ex rel. McDonough 
v. Grand Trunk Western R. Co, 
192 NE 645, 357 Ill 493—People ex 
rel McDonough v. Illinois Cent. R. 
Co., 190 N.E. 82, 355 Ill. 605. 
Iowa.—Pierce v. Green, 294 NW. 237, 
229 Iowa 22, 131 A L.R. 335. 

Pa.—Appeal of York A Foster, 43 
A.2d 557, 157 Pa.Super. 262—Ap¬ 
peal of Suhayda, Com.Pl., 35 Mun. 
LR 160 

Tex.—Dallas Nat. Bank v. Dallas 
County, Civ.App, 173 6W.2d 558, 
reversed on other grounds 179 S. 
W.2d 288, 142 Tex. 439—Corpus 
Juris quoted la Poteet v. W T. 
Waggoner Estate, Civ.App., 96 S. 
W.2d 405, 408. 

Wash—Pacific Telephone A Tele¬ 
graph Co. v. Wooster, 84 P.2d 451, 
178 Wash. 180. 

61 C.J. p 115 note 78. 

▲ct of confiscation 
A disproportional, unequal tax as¬ 
sessment, as far as it is dispropor- 
tion&l and unequal, is an act, not of 
taxation, but of confiscation, des¬ 
titute of that element of equal rights 
which, under constitution, is an es¬ 
sential part of definition of law.— 
Rollins v. City of Dover, 44 A.2d 118, 
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[ 98 N.H. 448—Boston, etc., Railroad v. 
State. 60 N.H. 87. 

Ratio and percentage of taxation 

(1) Constitutional provisions that 
all taxes levied on property shall be 
assessed in exact proportion to value 
of property, and that property of 
private corporations, associations, 
and individuals shall forever be taxed 
at same rate are violated by classifi¬ 
cation for tax assessment purposes 
unless there are uniformity and 
equality among all taxpayers, private 
corporations, associations, and indiv¬ 
iduals alike, as to ratio and percent¬ 
age of taxation.—State v. Alabama 
Power Co, 48 So.2d 445. 254 Ala. 827. 

(2) Under constitutional provision 
providing in first clause that every 
taxpayer shall pay in proportion to 
value of his property, and authoriz¬ 
ing legislature in last clause to tax 
occupations or privileges by general 
law which is uniform as to class on 
which it operates, as to all property 
valued under first clause, ratio must 
be uniform whether actual value or 
debased value is taken, and same 
principle of uniformity applies to 
valuations fixed under last clause — 
People ex rel P rind able v. Union 
Elec. Power Co., 64 NE 2d 534, 392 
Ill. 271 

Correct standard 

Value of plaintiff’s mineral prop¬ 
erty in county and value of other 
properties of other taxpayers in 
county is correct standard by which 
trial court and reviewing courts 
might be able to determine whether 
in evaluating plaintiff’s property for 
purposes of taxation county violated 
principle of uniformity and equality 
of taxation and whether plaintiff was 
injured by violation —Montgomery 
County v Humble Oil A Refining Co., 
Tex Civ.App., 245 S.W.2d 826, error 
refused no reversible error. 
Assessments held inequitable and 

discriminatory 

Ill —People v. Commonwealth Edi¬ 
son Co., 32 NE2d 902, 876 Ill. 70. 

61 C.J. p 115 note 72 [b]. 

16. Tex.— Corpus juris quoted in 

Poteet v. W. T. Waggoner Estate, 

Civ.App., 96 S.W 2d 405, 408. 

61 C.J p 116 note 78. 

Restraint on legislature 

The constitutional mandate that all 
realty assessed and taxed locally or 
by the state for allotment and pay¬ 
ment to taxing districts shall be as¬ 
sessed according to the same stand¬ 
ard of value imposes a restraint on 
the legislature in enacting statutes 
for assessment of the two classes of 
property.—Delaware, L. A W. R. Co. 
v. City of Hoboken, 91 A.2d 789, 10 
N.J. 418* 
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equality and uniformity, it has been held that one 
kind of property may not be assessed at a certain 
proportion of its real value and another kind at 
another proportion . 17 It has also been held, how¬ 
ever, that where there is a proper ground for 
the classification of different kinds of property, it 
is not a violation of the requirement of equality and 
uniformity that different classes are assessed at 
different rates in proportion to their values if all 
property of each class is assessed uniformly in pro¬ 
portion to its value . 18 

Ordinarily any system of assessments which taxes 
all citizens ratably and alike meets the constitutional 
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test of uniformity, whether the assessments are high 
or low , 18 and an assessment is equal and uniform 
when all the taxable property in the taxing district 
is valued at the same proportion of its real value , 20 
or if the value of all property of the same class is 
ascertained by reference to the same standard . 21 
Since equality in the assessment of property for 
taxation is an ideal which is impossible of realiza¬ 
tion , 22 practical equality m assessment is all that 
can be expected , 23 and approximation has been held 
to be all that is required ; 24 but there can be no 
substantial inequality m valuations for taxation pur- 


17. N T —People ex rel Rochester 
Telephone Co v State Board of 
Tax Com’rs, 134 NTS 987. 

61 C J p 118 note 92 

18. Or—Smith v. Kelly, S3 P. 642, 
24 Or 464 

Intangible property 

In determining whether tax on in¬ 
tangible property of building and 
loan associations was discriminatory, 
fact that other classes of property 
were assessed at less than their true 
value was immaterial since the con¬ 
stitution merely requires tax uni¬ 
formity as to classes of property, 
businesses, or incomes —In re 
Charleston Federal Sav. & Loan 
Ass’n, 30 S E 2d 513, 126 WVa. B06, 
affirmed 66 S Ct. 624, 324 US 182. 89 
L.Ed 867, rehearing denied 65 S Ct 
863, 324 US. 888, 89 L Ed. 1436. 

Tax mi imposed against electric 
power company extended against 
fifty-four per cent of full fair cash 
value of its capital stock, as deter¬ 
mined by department of revenue, 
were not void as lacking uniformity 
because all property located in tax¬ 
ing district and all corporations, cap¬ 
ital stock of which was subject to 
assessment by local assessing officers, 
had been required to pay taxes ex¬ 
tended as against thirty-five per cent 
only of full fair cash value of such 
property—People ex rel. Prindable 
v. Union Elec. Power Co, 64 N E 2d 
634, 392 Ill. 271. 

19. Va.—City of Roanoke v. Gibson, 
170 S.B 723, 161 Va. 342. 

Relative uniformity is the basic re¬ 
quirement of property valuation for 
tax purposes—Appeal of Kliks, 76 
P.2d 974, 168 Or. 669. 

Specified maximum value 

Constitutional provision for taxes 
to be equal and uniform was not vio¬ 
lated by city, which for purpose of 
taxation assessed automobiles pur¬ 
chased after a specified year at a 
specified maximum value which was 
below true value of such automobile, 
where classification and valuation of 
such automobiles applied alike to all 
such automobiles and to persons own¬ 
ing them.—Birdwell v. City of Boyd, 

84 C.J.S.—7 


Wise County, Tex Civ App., 233 S W 
2d 603. 

20. Ill—People ex rel Ingram v. 
Wasson Coal Co, 85 N E 2d 182, 
403 Ill 30 

Iowa—Pierce v Green, 294 N.W 237, 
229 Iowa 22, 131 A L R. 336. 

Tex— Corpus juris quoted in Poteet 
v W T Waggoner Estate, Civ. 
App, 96 S W 2d 406, 408 
61 C J p 116 note 74. 

Rule as affected by requirement that 
property be assessed at just or 
true value, see infra subdivision b 
of this section. 

The ultimate objective of appraise¬ 
ment and assessment of property for 
taxation is to bring about the distrib¬ 
ution of the cost of government in 
just relationship to the value of each 
taxpayer’s property, and, unless the 
assessment exceeds the property's 
value, the individual taxpayer is not 
injured by an assessment which is 
too high or too low, provided the 
same error in proportionate degree is 
made throughout the tax levying dis¬ 
trict.—Appeal of Kliks, 76 P.2d 974, 
168 Or. 669. 

21. Tex—Feldman v. Bevil, Civ. 
App, 190 S W 2d 157, refused with¬ 
out merit—Dallas Nat Bank v. Dal¬ 
las County, Civ App, 173 S W 2d 558, 
reversed on other grounds 179 S W. 
2d 288, 142 Tex. 439—Hunt v. Throck¬ 
morton Independent School Dist., 
Civ App, 59 S W 2d 470—Patrick v. 
City of Taft, Civ App. f 62 S W 2d 297, 
error dismissed. 

A. comparison of values of dissimi¬ 
lar properties cannot support a 
charge of lack of uniformity If their 
assessments for tax purposes con¬ 
form to same legal standard of val¬ 
uation—North Side Laundry Co. v. 
Board of Property Assessment, Ap¬ 
peals and Review, 79 A.2d 215, 168 
Pa.Super. 495. 

Intangibles 

Rule for valuation of all intangi¬ 
bles in same class should be same In 
order to comply with tax uniformity 
provision of constitution, which is vi- 
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olated by statute fixing basis for val¬ 
uation of Intangibles at ‘‘full cash 
or market value" thereof in one sec¬ 
tion and "fair value" in subsequent 
provisions and basis of value of in¬ 
vestment stock or credits, amount 
owner, contractee, or purchaser 
would receive, if withdrawn, or book 
value, if not withdrawable —State 
Tax Commission v Shat tuck, 38 P. 
2d 631, 44 Ariz 379 
Valuation In same manner 

The legislature may prescribe 
method by which valuation of prop¬ 
erty may be ascertained, and valua¬ 
tion of same class of property 
throughout the state in same manner 
is not unconstitutional for lack of 
uniformity or equality—In re 
Charleston Federal Sav Sc Loan 
Ass’n. 30 S E 2d 613, 126 WVa. 606, 
affirmed 65 S Ct. 624, 324 US 182, 89 
LEd 857, rehearing denied 65 S Ct. 
863, 324 US. 888, 89 L.Ed. 1436. 

22. Pa—Appeal of City of Allen¬ 
town, 24 A 2d 109, 147 Pa Super. 

385. 

61 C J p 116 note 75. 

23. Ky —Swift Coal & Timber Co v. 
Board of Tax Sup’rs of Letcher 
County, 3 S W 2d 1067, 223 Ky. 461. 

61 C.J. P 116 note 76 

Proosss of equalization 

The constitutional requirement of 
a uniform rule of taxation can be sat¬ 
isfactorily effected through the proc¬ 
ess of equalization.—Conroy v. City 
of Battle Creek, 22 N.W.2d 276, 314 
Mich. 210. 

24. Or. — Yamhill County v. Foster, 
99 P. 286, 63 Or. 124. 

Pa.—Appeal of City of Allentown, 24 
A.2d 109, 147 Pa.Super. 385—Com¬ 
monwealth v. City Nat. Bank of 
Philadelphia, Com.Pl., 62 Dauph.Co. 
87. 

Xathematloally exact equality of 
tax assessments is not required. 

Cal.—Rancho Santa Margarita v. 
San Diego County, 26 P.2d 716, 135 
Cal.App. 134. 

Va.—City of Roanoke v. Gibson, 170 
SJED. 723, 161 Va. 342. 
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poses in the various kinds and items of property 
which are subject to tax . 25 

Discrimination applies to instances where the as¬ 
sessment is more favorable to one taxpayer than to 
another, the estates taxed being of the same or 
similar character , 25 but different assessments made 
on different estates of a taxpayer do not, of them¬ 
selves, constitute a discrimination . 27 Only the per¬ 
sons discriminated against may complain of such 
discrimination . 28 The return of a higher percentage 
of value on land than on the actual cost of buildings 
and improvements has been held not necessarily to 
offend against the constitutional requirement of 
equality and uniformity , 29 but it has also been held 
that a taxation plan whereby land is assessed at 
more than its value while improvements on the land 
are assessed at only a portion of their value is 


void . 85 In determining the question of discrimina¬ 
tion because of inequality of valuation or assessment 
of property for tax purposes, the inquiry is limited 
to the particular taxing district or county in which 
the properties involved are situated . 31 

The constitutional provision for equality and uni¬ 
formity of taxation does not require that assess¬ 
ments always be made by the same officer or class 
of officers or that the same methods of ascertaining 
values be followed for all classes of property . 82 As 
long as no discrimination results, it has been held 
that there is no constitutional objection to statutes 
providing for the valuation of different kinds of 
property by different boards or officers , 33 or at 
different times , 34 or according to a different mode 
of procedure . 35 So the legislature may direct the 
method of assessment of all classes of property and 


85. Fla.—Camp Phosphate Co. v. Al¬ 
len, 81 So 503, 77 Fla. 841. 

86 . Colo—Union Pac. R Co v. Han¬ 
na, 214 P. 650, 73 Colo 162. 

Mere proximity is not sufficient to 

prove disparity in assessment of land 
values, since such a measure ignores 
existence of valuable improvements 
erected on one particular tract.—Peo¬ 
ple ex rel Toman v. Olympia Fields 
Country Club, 28 N E 2d 109, 374 Ill. 
101 . 

87. Colo.—Union Pac. R Co. v. Han¬ 
na, 214 P. 550, 73 Colo 162. 

61 C.J. p 116 note 80. 

88. Colo—Union Pac. R Co. v. Han¬ 
na, supra. 

61 C.J p 116 note 81. 

89. Pa.—Rees v. City of Erie, 90 A. 
68, 243 Pa. 189. 

30. Tex.—City of West University 
Place v. Home Mortg. Co., Civ. 
App , 72 S.W.2d 861. 

31. Tex.—Texas Pipe Line Co. v. 
Anderson, Civ.App., 100 S.W.2d 754, 
error refused, certiorari denied 68 
S.Ct. 46, 802 U.£. 724, 82 L Ed. 559. 

38. Ill.—People ex rel. Ruchty v. 
Saad, 104 NE 2d 273, 411 Ill. 390. 

33. Ill.—People ex rol. Ruchty v. 

Saad, supra. 

61 C.J. p 116 note 84. 

Assessment of property of individu¬ 
als and corporations by different 
officers see supra 9 28 b. 

•inane agency not required 
The constitutional requirement of 
uniformity in taxation does not re¬ 
quire the state to establish a single 
agency for the assessment of all 
property within a class, and it is 
sufficient that all property within a 
class be assessed in the same man¬ 
ner and on the same standards of val¬ 
uation.—Commonwealth v. Southern 
Pennsylvania R^s Co., 15 A.2d 376, 
839 Pa. 521. 


Oil pipe line 

(1) Legislative classification plac¬ 
ing oil pipe line companies In class to 
be assessed by state board of equali¬ 
zation was held not based on unrea¬ 
sonable distinction.—Pure Oil Pipe 
Line Co v. Cornish, 20 P.2d 1041, 163 
Okl 79. 

(2) Legislature could classify oil 
pipe line as separate class of prop¬ 
erty for taxation purposes and pro¬ 
vide for assessment thereof by state 
board of equalization, notwithstand¬ 
ing entire pipe line was located in 
one county.—In re Sooner Oil & Gas 
Co ’b Complaint, 33 P.2d 615, 168 Okl. 
467. 

necessity of sqaalisation 

(1) Under a constitutional provi¬ 
sion requiring uniformity in taxation, 
it is the duty of a state, where differ¬ 
ent kinds of property are assessed by 
different boards or officers, to provide 
for equalization between them.— 
Railroad, etc, Cos. v Tennessee 
Board of Equalizers, C C Tenn , 85 F. 
302—61 C J. p 116 note 84 [a]. 

(2) Intangible tax act was held 
to confer authority on state tax 
board to equalize assessed value of 
intangible corporate assets with as¬ 
sessed value of all other tax prop¬ 
erty similarly situated, and suffi¬ 
ciently to authorize method of equal¬ 
ization, and hence was not violative 
of equal and uniform taxation provi¬ 
sions of constitution for failure to 
provide for such equalization —Texas 
Pipe Line Co. v. Anderson, Tex.Clv. 
App., 100 S W 2d 754, error refused, 
certiorari denied 58 S Ct 45, 302 U.S. 
724, 82 L.Ed. 559. 

(3) It has been held that property 
tax law of territory which provides 
for board of equalization in each of 
the four judicial divisions, with right 
of hearing de novo on appeal to dis¬ 
trict court, is not Invalid as not pro¬ 
viding for equality and uniformity 
of taxation because it does not pro¬ 
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vide for a territorial board of equali¬ 
zation to equalize assessments as be¬ 
tween divisions —Hess v. Mullaney, 
DC Alaska, 102 FSupp. 430—Hess v 
Mullaney, D C Alaska, 91 F Supp 
139, reversed on other grounds, CA, 
Mullaney v. Hess, 189 F.2d 417. 

34. Mont—Whelr v. Dye, 78 P 2d 
209, 105 Mont 347. 

61 C J p 116 note 85. 

Assessment of* 

Property of residents and nonresi¬ 
dents at different times as violat¬ 
ing requirement of equality and 
uniformity see supra 8 27. 

Realty and personalty at different 
times as violating requirement of 
equality and uniformity see su¬ 
pra 8 26. 

Triennial assessment 

The statutory provision that the 
board of revision of taxes “may" as¬ 
sess triennially is not violative of 
tax uniformity clause of constitu¬ 
tion as permitting indefinite defer¬ 
ment of assessment without compul¬ 
sory assessment at reasonable inter¬ 
vals but statute requires that assess¬ 
ments must be made triennially; the 
word “may” being mandatory—Suer- 
mann v. Hadley, 193 A. 646, 827 Pa. 
190. 

35. Ill.—People ex rel. Ruchty v. 
Saad, 104 N.B.2d 273, 411 Ill. 390. 

Md.—State v. City of Baltimore, 65 A. 

369, 105 lid. 1, 11 Ann.Cas. 716. 

Neb.—Archer-Daniels-Midland Co. v. 
Board of Equalization of Douglas 
County, 46 N.W.2d 171, 153 Neb. 
776, adhered to 48 N.W.2d 756, 154 
Neb. 682. 

Okl.—Pure Oil Pipe Line Co. v. Cor¬ 
nish, 20 P.2d 1041, 163 Okl. 79. 
pa—Haramermill Paper Co. v. City 
of Erie, 92 A.2d 422, 372 Pa 85. 

Va—City of Richmond v. Common¬ 
wealth ex rel., 50 S.B.2d 654, 188 
Va 600. 

61 C.J. p 117 note 86. 
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apply different methods to different types of property 
although included in the same constitutional classi¬ 
fication . 36 Also, a difference in methods, yard¬ 
sticks, or formulas used by a tax assessor in deter¬ 
mining the values of different parcels of realty does 
not prove a lack of uniformity in assessment there¬ 
of, if there is a reasonable, practical, and just basis 
for application of the different methods or formu¬ 
las . 37 There is no constitutional bar to the legisla¬ 
ture providing a mode of assessment of property in 
one locality different from that prevailing else¬ 
where . 36 The failure of a statute to prescribe the 
exact method in which the valuation of particular 
property should be determined has been held not to 
render the statute unconstitutional on the ground 
that such failure leads to discrimination and non¬ 
conformity . 39 

Increase or reduction of assessment or valuation . 
While the increasing of an assessment of all per¬ 
sonal property except that belonging to a certain 
class of persons violates the requirement of uni¬ 
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formity, 4 * the raising by a tax commission of the 
aggregate valuation of property originally assessed 
by a county assessor without raising the valuation 
of property originally assessed by the tax commis¬ 
sion has been held not to constitute discrimina¬ 
tion ; 41 nor does the increase in valuation of certain 
property of itself constitute a discrimination, where 
it does not appear that the valuation of other similar 
property was not increased . 42 However, under a 
provision requiring that property be assessed for 
taxation at its fair cash value, the valuation of 
property may be increased in order to secure equality 
only when the original valuation is less than the 
maximum valuation unmistakably implied in the 
provision, and property cannot be assessed beyond 
its true value in order to obtain equality . 43 

Tax officers may without violating the constitu¬ 
tional requirement of uniformity, be authorized to 
reduce the assessment on one type of property con¬ 
stituting a separate class for taxation without apply¬ 
ing a like reduction to another type of property . 44 


Begislatlye discretion 

The mere machinery by which tax¬ 
es shall be assessed and collected .is 
left to legislative discretion by that 
provision of the constitution direct¬ 
ing that property shall be assessed 
for taxes under general laws and by 
uniform rules, according to itB true 
value—Jersey City v. Martin, 19 A 
2d 40. 126 N J Law 853—Kirkpatrick 
v. Mayor of New Brunswick, 40 N J 
Eq. 46, affirmed Tax-Payers’ Protec¬ 
tive Association v. Kirkpatrick, 7 A 
625, 41 N.J.Eq 347. 

Sxerolse of Judgment 

The principle on which rule of uni¬ 
formity in taxation stands does not 
require that taxing officials, while en¬ 
gaged in fixing of full fair cash value 
of property, shall adopt same rules 
as to all classes of property, but they 
are permitted to exercise their judg¬ 
ment, and formulate and apply such 
rules in valuing of various items of 
property and classes thereof as will 
best enable them to arrive at a fair 
cash value of property subject to as¬ 
sessment.—People ex rel Toman v 
Pickard, 37 N B.2d 330, 377 Ill. 610 
Seasonable standard 

If standard adopted in valuing in¬ 
tangible property for tax purposes is 
reasonable, results of its application 
are not discriminatory against own¬ 
ers of other property, value of which 
can be more definitely determined — 
In re Charleston Federal Sav. & Loan 
Ass’n, 30 € E 2d 5X3, 126 W.Va. 506, 
affirmed 65 S.Ct. 624, 324 U.S 182, 89 
LEd. 857, rehearing denied 65 S.Ct 
863, 324 US. 888, 89 L.Bd. 1436. 
Character, identity, and nse 

Distinct class of property as to 
character, identity, and use may be 
assessed on equal and uniform basis 


of value as to such class, although 
method of assessment is different 
from method applied to other classes 
of property—Shell Petroleum Corpo¬ 
ration v State Board of Equaliza¬ 
tion, 41 P.2d 106, 170 Okl 681. 

Banks 

The legislature may enact statutes 
providing a different method for as¬ 
sessing banks from that for assess¬ 
ing other corporations and individu¬ 
als —Stone v General Elec Contracts 
Corp., 7 So 2d 811, 193 Miss 317, fol¬ 
lowed in Stone v. Universal Credit 
Co, 7 So 2d 820, 193 Miss 354, and 
Stone v Yellow Mfg Acceptance 
Corp . 7 So 2d 820, 193 Miss 338, af¬ 
firmed 63 SCt. 66, 317 US 591, 87 
LEd 484, rehearing denied 63 SCt 
157, 317 US 708, 87 LEd 565 

36. W.Va—In re Charleston Federal 
Sav & Loan Ass’n, 30 S E,2d 513, 
126 W Va 506, affirmed 65 S Ct 624, 
324 US 182, 89 LEd 857, rehear¬ 
ing denied 65 SCt. 863, 324 US 
888, 89 LEd 1436. 

37. Pa.—Hammermill Paper Co v. 
City of Erie, 92 A.2d 422, 372 Pa. 
85. 

38. Iowa—Knudson v Linstrum, 8 
N.W 2d 495, 233 Iowa 709 

Localities of specified population 
(1) The act providing procedure 
for assessing property in cities hav¬ 
ing more than one hundred twenty- 
five thousand population Is not inval¬ 
id on ground that classification has 
no reasonable relation to the purpos¬ 
es of the act, and unjustly deprives 
citizens, residents and taxpayers of 
certain city, to whom the act is alone 
applicable, of rights and immunities 
accorded to other citlsens.—Knudson 
v. Linstrum, supra. 


(2) The Tax Appraisal Board Act 
providing for establishment of classi¬ 
fication and appraisal committees for 
realty in counties of less than two 
hundred thousand population and for 
tax appraisal boards in larger coun¬ 
ties to make recommendations to as¬ 
sessor and furnish evidence for use 
of board of equalization does not vio¬ 
late the constitutional provision that 
taxes shall be levied uniformly and 
proportionately on all tangible prop¬ 
erty and franchises.—Midwest Pop¬ 
corn Co v. Johnson, 43 N W 2d 174, 
152 Neb. 867. 

Assessment of corporations 

NY—People v. Moore, 11 N.Y St 
859. 

39. Wis—State v. Pullman Co, 189 
NW 543, 178 Wis 240 

40. Mo—Columbia Terminals Co v. 
Koeln, 3 S.W.2d 1021, 319 Mo. 445. 

41. Colo —First Nat. Bank v. Pat¬ 
terson, 176 P. 498, 65 Colo 166. 

42. Wyo—Bunten v Hock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. 

43. Ky —Rogers ▼. Pike County 
Board of Sup’rs, 157 SW.2d 346, 
288 Ky. 742. 

44. Ill.—People v. Southwestern Bell 
Tel. Co., 36 NE 2d 362, 377 Ill 303. 

Beal property 

A general reduction of twenty per 
cent in assessed valuation on all 
lands and improvements in county, 
ordered by board of review under 
statutory power to increase or re¬ 
duce the entire assessment of either 
real or personal property or both, 
was not void as being repugnant to 
uniformity of taxation clause of 
state constitution, notwithstanding a 
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The reduction of a particular assessment where it 
exceeded the percentage established throughout a 
taxing district has been held not to violate the re¬ 
quirement of equality and uniformity ; 46 but the 
reduction of certain taxable properties to a certain 
percentage of full value, where the entire list of 
taxable properties was not so reduced, has been held 
erroneous as resulting in inequality and discrimina¬ 
tion . 46 The fact that the assessed valuations of 
all properties in the taxing district were reduced, 
on the ground of economic depression, at the same 
rate was held not necessarily arbitrary . 47 A statute 
directing boards of review to increase or reduce the 
entire assessment of either real or personal property, 
or both, does not violate the constitutional rule of 
uniformity, but enables the boards by the exercise 
of the authority thus granted to achieve uniform¬ 
ity . 46 So, too, a statute has been held constitutional 
which empowered a tax commissioner to order a re¬ 
assessment of any or all property where the local 
assessors failed to comply with the laws relating to 
the assessment of property . 49 

Property omitted or grossly undervalued . A stat¬ 
ute providing for the assessment of omitted prop¬ 
erty 50 or for the reassessment of property where 


there was a gross undervaluation 61 has been held not 
to violate the requirement of equality and uni- 
formity. 

b. Assessment at Just or True Value 

Provisions requiring property to be assessed at Its 
true or Just value are designed to secure uniformity of 
burden on all property; but an assessment of all the 
taxable property in the tax Jurisdiction on the basis of 
a certain percentage of its true value has been held 
not to defeat such purpose and will not be set aside, 
provided all property Is assessed at the same propor¬ 
tionate value. 

It is sometimes required either by constitutional 
provisions 52 or by statutes 68 that, for the purposes 
of taxation, all property shall be assessed at its true 
or just value, and it has been held that the purpose 
of such a provision is to secure uniformity of burden 
on all property . 54 However, an assessment of all 
the taxable property in the tax jurisdiction on the 
basis of a certain percentage of its true value has 
been held not to defeat such purpose 56 and will 
not be set aside , 56 since the requirement that prop¬ 
erty be assessed at its true value must be sacrificed 
rather than the requirement that assessments shall 
be uniform and equal . 67 It has been held, however, 
that every landowner is entitled to have his prop- 


similar reduction was not ordered in 
assessed value on personal property. 
—People v. Southwestern Bell Tel. 
Co., supra. 

45. Pa.—In re Harlelgh Realty Co. # 
149 A. 653. 299 Pa. 385. 

45. Conn.—Slosberg v. Town of Nor¬ 
wich, 162 A. 772, 115 Conn. 678. 

47. U.S.—In re Lang Body Co., C C. 
A.Ohlo, 92 F.2d 338, certiorari de¬ 
nied Hipp v. Boyle. 68 S.Ct. 622, 803 
US. 637, 82 LEd 1097. 

46. Ill.—People v. Southwestern 

Bell Tel. Co., 86 N.E2d 862, 877 
Ill. 303. 

49. WVa.—State v. Rocke, 118 S.E 
647, 91 W.Va. 423. 

50. Cal.—Biddle v. Oaks, 59 Cal. 94. 
61 C.J. p 118 note 4. 

51. Minn—State v. Weyerhauser, 71 
N.W. 265, 68 Minn. 353. 

62. Me—In re Opinion of the Jus¬ 
tices, 80 A 2d 421. 

61 C.J p 118 note 94. 

53, Statutes held not invalid 

(1) In general. 

N.D.—Werner v Riebe, 296 N.W. 422, 
70 ND. 533, 156 A.L.R. 1254, fol¬ 
lowed in Vaagen v. Judt, 296 N.W. 
619, 70 N.D. 556 

R.I.—Allen v. Bonded Municipal 
Corp., 4 A.2d 249, 62 RI. 101, 153. 

(2) The statute providing that as¬ 
sessment in counties of first class 
must be according to actual value in 
determining which sale price shall 
not be controlling ie not unconstitu¬ 


tional as violative of tax uniformity 
clause of constitution in view of de¬ 
cisions of supreme court establishing 
general value for assessment pur¬ 
poses as market value in which sale 
price is not controlling, although en¬ 
titled to weight of evidence, and 
“market value” as actual value for 
assessment uninfluenced by vague 
theories of actual value—Suermann 
v. Hadley, 193 A. 646. 327 Pa. 190. 

54. Fla.—Camp Phosphate Co. v. Al¬ 
len, 81 So. 503, 77 Fla. 341. 

Uniform rats of assessment 

Constitutional provision that rate 
of assessment should be uniform is 
complied with when all property Is 
assessed at its true cash value and 
at same rate—Davis v. Sexton, 200 
N.E 233, 210 Ind. 138. 

Gross overassessment 
An assessor should endeavor to as¬ 
sess all property at its full cash val¬ 
ue and & taxpayer may, where he al¬ 
leges and proves gross overassess¬ 
ment, prevail without the additional 
burden of showing discrimination.— 
Schleman v. Connecticut General Life 
Ins. Co., 9 So.2d 197, 151 Fla. 96. 

55. U.S.—Greene v. Louisville A In- 
terurban R. Co., Ky., 87 S.Ct. 673, 
244 U.S. 499, 61 L.Ed. 1280, Ann. 
Cas.l917B 88. 

61 C.J. p 118 note 97. 

56. Fla.—Hackney v. McKenney, 151 
So. 524, 113 Fla. 176. 

Tex,—Duvall v. Clark, Civ.App., 158 
S.W.2d 565, error refused—Robert- 
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son v. Connecticut General Life 
Ins. Co, CivApp., 140 S.W.2d 936. 
61 C.J. p 118 note 98. 

Uniform overvaluation of all prop¬ 
erties in city works no inequity 
among property owners —Cahill v. 
Goes, 275 N.Y.S. 56, 242 App Div. 423 

57. Ill—People ex rel Wangelin v. 
Wiggins Ferry Co., 191 NE. 296, 
367 Ill. 173. 

Or.— Corpus juris cited in State v 
Watson, 118 P.2d 107, 112, 167 Or 
403. 

Pa.—Hammermill Paper Co. v. City 
of Erie, 92 A 2d 422. 872 Pa. 85- 
Crucible Steel Co. of America v. 
Board of Property Assessment, Ap¬ 
peals and Review of Allegheny 
County, 52 A.2d 190, 356 Pa. 373- 
Appeal of McConomy, 40 A. 2d 99, 
156 Pa.Super. 264—Appeals of Mat- 
son, 33 A.2d 464, 152 Pa.Super. 424 
—Appeal of Nesbitt, Com.Pl., 44 
Mun.LR. 41. 

61 C.J. p 118 note 99. 

Just and ultimate purpose 
Where the standard of true value 
and the uniformity and equality re¬ 
quired by constitution cannot both be 
secured in assessing property for 
taxation, the constitutional require¬ 
ment of uniformity and equality Is 
to be preferred as the Just and ulti¬ 
mate purpose of the law. 

U.S.—Cumberland Coal Co. v. Board 
of Revision, Pa., 62 8 Ct. 48, 284 
U.S. 23, 76 LEd. 146—Sioux City 
Bridge Co. r. Dakota County, Neb., 
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erty taxed at its true value in money, and that a 
uniform overvaluation or undervaluation violates 
the constitutional provision requiring land to be 
taxed by uniform rule according to value . 68 

Where assessors have assessed property below its 
real cash value, they must follow the principle of 
uniformity and assess all property at the same 
proportionate value , 69 since illegal discrimination 
exists when property is assessed at a greater propor¬ 
tion of its actual value than is used at the same 
time in the assessment of all other property , 60 even 
though the assessment of the particular property is 
less than the actual value of the property . 61 When 
determinations as to true value are reached by the 
taxing authorities as to each tract of land through¬ 
out a taxing district, although in separate inquiries 
or proceedings, taxation based on valuations so 
fixed is essentially by “uniform rule” within the 
meaning of provisions requiring taxation to be by 
uniform rule according to value . 62 


c. Allowance of Deductions 

Where a statute allowing deductions from the amount 
of taxable property operates alike on all persona and 
property similarly situated, It does not establish a want 
of uniformity; but, where the statute discriminates be¬ 
tween different classes of property or between different 
individuals or corporations, It violates the rule of equal¬ 
ity and uniformity. 

The rule of equality and uniformity in taxation 
is not violated by permitting the taxpayer, in listing 
or returning the amount of his taxable property, to 
deduct the amount of his actual present indebtedness, 
whether this allowance is made against personal 
property and credits , 63 or by the deduction of a 
mortgage debt from the value of the real estate on 
which it is a lien , 64 or by allowing a corporation 
to deduct from its taxable assets the value of its 
real estate which is separately taxed . 65 Where the 
statute allowing deductions operates alike on all 
persons and property similarly situated, it has been 
held not to establish a want of uniformity , 66 but it 


43 set. 190, 260 US 441, 67 L Ed. 
340, 28 ALR 979. 

Pa.—In re Phinney. 63 A 2d 889, 161 
Pa.Super. 101. 

58. Ohio —American Steel & Wire 
Co. of New Jersey v. Board of Re¬ 
vision of Cuyahoga County, 40 N 
E.2d 426, 139 Ohio (St. 388. 

Discrimination. 

Uniform and equal overassessment 
necessarily works discrimination 
where there are fixed amounts of ex¬ 
emption or a statutory or constitu¬ 
tional limitation of mlllage to be 
levied for particular purposes.— 
Schleman v. Connecticut General Life 
Ins. Co, 9 So.2d 197, 151 Fla. 96. 

59. U.S.—In re Chicago Rys. Co, C. 
A.Ill, 176 F.2d 282, certiorari de¬ 
nied People of State of Ill. v. Sul¬ 
livan. 70 S.Ct 94, 338 U.S. 850, 94 
LEd. 621. 

Ill.—People ex rel. Rhodes v. Turk, 
G3 N.E 2d 513, 391 Ill 424—People 
ex rel Tedrick v. Allied Oil Corp. 
of Ill., 57 N E 2d 859, 388 Ill. 219. 
Ky.—McCracken Fiscal Court v Mc- 
Fadden, 122 S.W.2d 761, 275 Ky. 
819. 

Pa.—Appeal of Nesbitt, Com PI, 44 
Mun.L.R. 41. 

Wash.—Pacific Telephone & Tele¬ 
graph Co. v. Wooster, 34 P.2d 451, 
178 Wash. 180. 

61 C.J. p 118 note 1. 

Treatment of property alike 

Taxing officials cannot list some 
property below its fair cash market 
value and other property at Its fair 
cash market value, but must treat 
all property alike —People ex rel. 
Wangelln v. Wiggins Ferry Co., 191 
N.E. 296, 357 Ill 173. 

Application of equalising factor 
Where an equalising factor has 


been adopted by a taxing body or 
taxing officials by which property is 
listed for taxation purposes below 
its full, fair cash value, same equal¬ 
izing factor must be applied equally 
to other property in order to secure 
uniformity of taxes—People ex rel. 
Tennyson v. Texas Co, 92 N E 2d 
142, 406 Ill. 120—People ex rel. Ross 
v Chicago, B. & Q R Co, 45 N E 2d 
633, 381 Ill. 374—People ex rel. To¬ 
man v Pickard, 37 NE2d 330, 377 
Ill. 610—Tuttle v. Bell, 37 N E 2d 
180, 377 Ill 510, certiorari denied 62 
SCt 801, 315 US 815, 86 LEd 1213. 

60. Ga,—Montgomery v. Suttles, 13 
S.E 2d 781, 191 Ga. 781. 

Ill —People ex rel. Ross v. Chicago, 
B. & Q R. Co., 45 N E 2d 633, 381 
Ill. 374—People ex rel. Wangelin 
v. St. Louis Bridge Co., 191 N.E 
300, 357 Ill. 245. 

Iowa.—Appeal of Dubuque-WisconsJn 
Bridge Co , 26 N W.2d 327, 237 Iowa 
1314 

N.J.—Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A 2d 200, 16 
N J Super 543, reversed on other 
grounds 91 A 2d 739, 10 N.J. 418. 
SD—In re Robinson, 46 NW.2d 908. 
Wash—Pacific Telephone & Tele¬ 
graph Co. v. Wooster. 34 P.2d 451, 
178 Wash 180 
Cl C J. p 118 note 2. 

61. Ala —State v. Alabama Power 
Co, 48 So 2d 445, 254 Ala. 327. 

Ga.—Montgomery v. Suttles, 13 S.E. 
2d 781, 191 Ga. 781. 

Ill.—National-Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa. v Brenza, 
104 NE 2d 218, 411 Ill 337. 

Iowa.—Pierce v. Green, 294 NW. 237, 
229 Iowa 22, 131 A.L R. 335. 

61 C.J. p 118 note 3. 

62. Ohio.—American Steel A Wire 
Co. of N. J. v. Board of Revision 
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of Cuyahoga County, 40 N E 2d 426, 
139 Ohio St 388. 

63. Ind —Davis v. Sexton, 200 N E. 
233, 210 Ind 138 

Mo—General American Life Ins. Co. 

v Bates, 249 S W.2d 458. 

61 C J. p 118 note 6. 

State may allow or disallow deduc¬ 
tions for indebtedness, but such de¬ 
ductions, if allowed, should be al¬ 
lowed to all taxpayers.—State Tax 
Commission v. Shattuck, 38 P.2d 631, 
44 Ariz. 379. 

64. Ind—State v Smith, 63 NE 25, 
214, 64 NE 18, 158 Ind. 643, 63 
LRA. 116 

65. Mont.—Dennis v. First Nat. 
Bank of Great Falls, 178 P. 680, 55 
Mont. 448 

61 C J p 119 note 8. 

Taxation of shares 

(1) Statute authorising bank to de¬ 
duct sum at which bank’s real estate 
is returned for taxation from market 
value of bank shares, in returning 
shares for taxation, was held not vio¬ 
lative of constitutional provision 
with respect to taxation.—City of 
Moultrie v Moultrie Banking Co., 171 
S E. 131, 177 Ga. 714. 

(2) On the other hand, assessment 
of shares of national banks at their 
market value without making any 
deduction on account of the real es¬ 
tate owned by the bank which is sep¬ 
arately taxable has been held not un¬ 
constitutional, the shares being the 
property of the stockholder, while the 
realty is the property of the corpo¬ 
ration.—People’s Nat. Bank v. Marye, 
CCVa., 107 F. 570. affirmed 24 S.Ct 
68, 191 U.S. 272, 48 LEd. 180. 

66 . Mich.—National Bank of Detroit 
v. City of Detroit 269 N.W. 602, 
277 Mich. 571. 
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has also been held that, where the statute discrim¬ 
inates between different classes of property 67 or 
between different individuals or corporations , 66 it 
violates the rule of equality and uniformity. A stat¬ 
ute authorizing the deduction of the value of public 
building fund bonds owned by a bank from the as¬ 
sessed valuation of its stockholders* stock has been 
held not to violate the requirement of equality and 
uniformity . 66 

Deduction for time property not within tax dis¬ 
trict . A statute providing for the taxation of prop¬ 
erty brought into a county after the assessment date, 
and providing that all persons having paid the tax 
shall at the time of the next assessment be allowed a 
deduction in a sum equal to that part of the entire 
assessment of the previous year as the number of 
days of the previous year it was not in the county 
bears to the whole of the assessment year, has been 
held unconstitutional . 70 

In the absence of a constitutional provision re¬ 


quiring equality and uniformity, a statute is not 
invalid because it taxes real property without a U 
lowing any deduction of debts, although such de¬ 
duction is allowed as to personalty . 71 

d. Misconduct of Taxing Officers and Defects in 
Execution of Tax Law 

Generally, the action of taxation officers with respect 
to the assessment and valuation of property for taxa¬ 
tion must conform to the constitutional commands of 
equality and uniformity; and Inequality and lack of 
uniformity may result from the misconduct of taxing 
officers by which property of one person, or a class of 
persons, or a particular class of property, Is Intention¬ 
ally assessed at a valuation greater In proportion to Its 
real or cash value than Is placed on the general mass 
of other taxable property, thereby Invalidating the as¬ 
sessment. 

As a general rule, the action of taxation officers 
with respect to the assessment and valuation of prop¬ 
erty for taxation must conform to the constitutional 
commands of equality and uniformity , 72 and action 
which results in illegal discrimination is invalid . 73 


Mo—General American Life Ins. Co 
v. Bates, 249 S.W.2d 458. 

61 C.J. p 119 note 9. 

Claims for deduction 

The provision of statute that 
claims for deduction from depreciat¬ 
ed book value of personalty must be 
made in writing by the taxpayer at 
the time of making the return applies 
equally to all taxpayers, without dis¬ 
crimination.—Willys-Overland Mo¬ 
tors v Bvatt, 48 N E 2d 468, 141 Ohio 
St. 402. 

Tax-exempt securities 

Statute providing for deduction of 
bank's tax-exempt capital investment 
securities in assessing common stock 
was held constitutional as against 
contention that statute provided 
unique deduction and produced lack 
of uniformity in taxation of person¬ 
alty, since tax statutes also provided 
similar method of deduction for oth¬ 
er personalty and purpose of both 
provisions was to provide uniform 
method of assessing all personalty at 
true cash value while uniformly ex¬ 
empting tax-exempt securities so as 
to comply with federal statute per¬ 
mitting states to tax stock of nation¬ 
al banks—National Bank of Detroit 
v. City of Detroit, 269 N.W. 602, 277 
Mich 571. 

67. Colo—In re Hover Motors, 217 
P.2d 863, 121 Colo. 439. 

61 C.J. p 119 note 10. 

Intangibles bearing higher interest 
rate 

Provisions of Intangible Property 
Tax Act for deduction of good faith 
Indebtedness against intangibles 
bearing more than eight per cent in¬ 
terest from value thereof and deduc¬ 
tion of accounts payable from solvent 
credits were unconstitutional as un¬ 


reasonably discriminating against in¬ 
tangibles bearing higher interest rate 
and bills payable—State Tax Com¬ 
mission v. Shattuck, 38 P.2d 631, 44 
Ariz 379. 

68 . Mich.—Standard Life, etc.. Ins. 
Co. v. Detroit Board of Assessors, 
55 NW. 112, 95 Mich. 466. 

61 C.J p 119 note 11. 

Discrimination between individuals 
and corporations In allowance of 
deduction of indebtedness see su¬ 
pra 5 28 b. 

69. Okl —Board of Equalization of 
Muskogee County v. Exchange Nat. 
Bank of Muskogee, 230 P. 728, 104 
Okl. 93—In re Walters Nat. Bank 
of Walters, 228 P. 953, 100 Okl. 155 

70. Wash —Nathan v. Spokane 

County, 76 P. 521, 35 Wash. 26, 102 
Am S R. 888, 65 L R.A. 336. 

61 C.J. p 119 note 13. 

71. NY.—Paddell v. New York, 100 
NY.S. 581, 50 Misc. 422, affirmed 
100 N.YS. 1133, 114 AppDiv. 911, 
affirmed 80 NE 1114, 187 NY 652, 
affirmed 29 S.Ct. 139, 211 US 446, 
53 L.Ed. 275. 

79. Ala—State v. Alabama Power 
Co.. 48 So.2d 445, 254 Ala 327. 

Cal—McClelland v. Board of Sup’rs, 
180 P.2d 676, 30 CaL2d 124, certio¬ 
rari denied 68 S.Ct 164, 332 U.S. 
823, 92 LEd. 399. 

Ill.—People ex rel. Johnson v. Robi¬ 
son, 94 N.E 2d 151, 406 Ill. 280- 
People ex rel. Tedrlck v. Allied 
Oil Corp. of Ill., 57 N.E.2d 859, 888 
Ill 219—People ex rel. Toman v 
Chicago Union Station Co., 48 N. 
E.2d 524, 888 UL 158—People ex 
rel. Ross v. Chicago, B. & Q. R. Co, 
45 N.E.2d 633, 381 Ill. 374—People 
v. Commonwealth Edison Co., 82 N. 
R2d 902, 876 Ill 70—People ex rel. 
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McDonough v. Schmuhl, 194 N.E 
731, 359 Ill 446. 

N J —Consolidated Cigar Corp. v. 
Brunner, 42 A 2d 631, 133 N J.Law 
77. 

Pa—Commonwealth v. Repplier Coal 
Co, 35 A 2d 319, 348 Pa 372—Ap¬ 
peal of Camphuis, 60 A.2d 871, 163 
Pa Super 302—Union Supply Co v. 
Board of Property Assessment Ap¬ 
peals and Review of Allegheny 
County. 50 A2d 546, 160 PaSuper. 
162—Appeals of Matson, 83 A.2d 
464, 152 PaSuper 424—Appeal of 
Stauffer, in Re Assessment of 
Premises Nos 115-117 N. Queen 
St. Lancaster, Com.Pl., 49 LancL. 
Rev 59. 

Tex—Willis v. State, Civ.App., 142 
S.W 2d 386, error dismissed, judg¬ 
ment correct. 

Va.—Bott v. Commonwealth, 48 S E. 
2d 235, 187 Va 746—Skyline Swan- 
nanoa v. Nelson County, 44 S E. 
2d 437, 186 Va 878. 

61 C.J. p 120 note 20. 

Good faith and sound judgment 
The law demands of all taxing offi¬ 
cials the duty and responsibility of 
exercising good faith and sound 
judgment in arriving at valuations 
of all property for taxation purpos¬ 
es so that equality and uniformity 
in valuations shall at all times pre¬ 
vail.—Sanders v. Crapps, Fla., 45 So. 
2d 484. 

73. Ala.—State v. Alabama Power 
Co., 48 So.2d 445, 254 Ala. 327— 
Monroe Bond A Mortg. Co. v. State 
ex rel. Hybart, 48 So.2d 431, 254 
Ala. 278. 

Cal—Maranville v. State Board of 
Equalization, 222 P.2d 898, 99 Cal. 
App.2d 841. 

Ill.—Tuttle v. Bell, 87 N.B.2d 180, 
877 Ill. 510, oertiorarl denied 62 
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the misconduct of taxing officers by which property 
of one person, or a class of persons, or a particular 
class of property, is intentionally assessed at a valua¬ 
tion greater in proportion to its real or cash value 
than is placed on the general mass of other taxable 
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property. 74 Since equality of assessment is an ideal 
which is impossible of realization, as discussed supra 
subdivision a of this section, it has been held that, 
in the assessment of property, mere omissions, 76 
mistakes, 76 oversights, 77 or errors of judgment 78 of 
the taxing officials in the exercise of an honest 


set 801, 815 U.S. 815, 86 LEd. 
1213. 

NY—People ex rel. New York Ath¬ 
letic Club v. Mills, 61 N.Y S 2d 66, 
187 Misc. 81, modified on other 
grounds People ex rel New York 
Athletic Club v Chambers, 71 NY. 
S 2d 298, 272 App Div 895, affirmed 
80 N E 2d 364, 297 N.Y. 986. 

Pa—Appeal of York A Poster, 43 A. 

2d 557, 157 Pa.Super 262 
S.D.—In re Robinson, 46 NW2d 908. 
Tex —Whelan v. State, Civ App, 252 
S W 2d 271. 

Administrative action held not dis¬ 
criminatory 

U S —Brown County, Tex v. Atlantic 
Pipe Line Co, D C Tex, 91 F 2d 
394, certiorari denied Atlantic Pipe 
Line Co. v Brown County, Tex., 58 
S.Ct. 266, 302 US 747, 82 L.Ed 
677. 

Ill —People ex rel Toman v Pickard, 
37 N E 2d 330, 337 Ill 610 
Md—State Tax Commission v Ches¬ 
apeake & Potomac Tel. Co of Bal¬ 
timore City, 66 A 2d 477, 193 Md 
222 . 

Mich.—S S Kresge Co v City of 
Detroit, 268 N W. 740, 276 Mich 
565, 107 ALR 1258 
Tex—Sheppard v Atlantic Pipe Line 
Co, Civ App. 165 S W 2d 138, error 
refused—Texas Pipe Line Co v 
Anderson, Civ App.. 100 S W 2d 754, 
error refused, certiorari denied 68 
SCt. 45, 302 US 724. 82 L Ed 559. 
W Va.—In re Charleston Federal Sav 
A Loan Ass'n, 30 S E 2d 513, 126 W 
Va. 506, affirmed 65 S Ct 624, 324 
US 182, 89 LEd 857. rehearing: 
denied 66 8 Ct 863, 324 US. 888, 
89 L.Ed. 1436. 

74. Tex.—Richardson v. State, Civ. 
App, 53 S.W2d 508, affirmed State 
v. Richardson, 84 S W 2d 1076, 126 
Tex. 11. 

Utah—First Nat. Bank v Christen¬ 
sen, 118 P. 778, 89 Utah 668 

“Excessive assessment” 

A tax assessment grossly dispro¬ 
portionate as compared with other 
assessments is an ‘'excessive assess¬ 
ment,*' since final object of assess¬ 
ment is to distribute tax ratably on 
various parcels of property subject 
to It.—Southern Cal. Tel. Co. v. Los 
Angeles County, 113 P.2d 773, 45 Cal. 
App. 2d 111. 

Street railroad property 

The assessment of street railroad 
tangible personal property at one 
hundred per cent of its fair cash val¬ 
ue, although the personal property 
of other corporations was assessed 


at only seventy per cent of Its fair 
cash value, was without legal Justifi¬ 
cation—In re Chicago Rys. Co., C.A. 
Ill., 175 F.2d 282, certiorari denied 
People of State of Ill v Sullivan, 70 
SCt 94, 338 US. 850, 94 LEd. 521. 

75. Tex — Corpus Juris quoted in 
Dallas Nat Bank v Dallas County, 
Civ.App., 173 S W 2d 558, 560— Cor¬ 
pus Juris quoted in Lubbock Hotel 
Co v. Lubbock Independent School 
Dist, Civ App , 85 S W.2d 776, 778 

61 C J. p 120 note 22. 

Omission of property from tax rolls 

(1) Assessment of taxes on refin¬ 
ing company’s property was not void 
as violating constitutional guaranty 
of equality and uniformity because of 
omission of other taxable property 
from tax rolls—City of Wichita 
Falls v J J & M. Taxman Refining 
Co., Tex Civ App, 74 S W 2d 524, er¬ 
ror refused, certiorari denied J. J. & 
M Taxman Refining Co v City of 
Wichita Falls, Tex, 56 S.Ct. 98, 296 
US 587, 80 LEd 415. 

(2) Water company, in test case to 
determine taxability of its irrigation 
works, could not urge discrimination 
to defeat right of taxation in that 
its plant was only one in state so as¬ 
sessed, since, the law being declared, 
it would be assumed that taxing au¬ 
thorities would perform their duty 
to place other like property on tax 
rolls and, if they failed to perform 
such duty, district court could grant 
appropriate relief—State ex rel. 
State Tax Commission v. San Luis 
Power & Water Co., 183 P.2d 605, 51 
N.M 294 

76. US—Norfolk A W. Ry Co v 
Board of Public Works of West 
Virginia, D C W Va,, 3 F Supp. 791 

La.—Interstate Oil Pipe Line Co v 
Gullbeau, 46 So 2d 113, 217 La. 160 
Criteria of valuation 

Failures or errors of local official 
in application of criteria of valuation 
would not infringe constitutional re¬ 
quirement of equality or uniformity 
of taxation and render invalid prop¬ 
erty tax law of territory which per¬ 
mits municipalities and school and 
public utility districts to assess, col¬ 
lect, and enforce tax under their own 
ordinances and resolutions —Hess v. 
Mull&ney, D.C.Alaska, 102 F.Supp. 
430. 

77. U.S,—Brown County v. Atlantic 
Pipe Line Co., C.C.A.Tex., 91 F 2d 
394, certiorari denied Atlantic Pipe 
Line Co. v. Brown County, Tex., 58 
SCt 265, 302 U.S. 747, 82 L.Ed. 
677. 


78. US —Rowley v. Chicago A N. 
W Ry Co, Wyo, 55 SCt. 55, 293 
US. 102, 79 LEd. 222, mandate 
stayed 55 S Ct 207, amended on 
other grounds 55 S Ct. 211, first 
case, 293 US 532, 79 LEd. 641, re¬ 
hearing denied 55 SCt. 211, second 
case, 293 US 632, 79 LEd. 7lV— 
Brown County v Atlantic Pipe 
Line Co , CCA Tex , 91 F 2d 394, 
certiorari denied Atlantic Pipe 
Line Co. v Brown County, Tex, 
58 S.Ct 265, 302 U.S 747, 82 LEd. 
577 

Ill.—People ex rel. McDonough v. 

Schmuhl, 194 NE 731, 359 Ill. 446. 
La.—Interstate Oil Pipe Line Co v. 

Ouilbeau, 46 So 2d 113, 217 La. 160. 
N J.—Central R Co of New Jersey 
v State Tax Department, 169 A. 
489, 112 N J Law 5, certiorari de¬ 
nied 55 SCt 79, 293 U.S 668, 79 
LEd 667. 

Tex.— Corpus juris quoted In Dallas 

Nat. Bank v Dallas County, Civ. 
App , 173 S W 2d 558, 560— Corpus 
Juris quoted In Lubbock Hotel Co. 
v Lubbock Independent School 
Dist, Civ App, 85 S W 2d 776, 778. 
61 C J. p 120 note 23 

Articles assessed as personalty 

Assessment of plaintiffs’ property 
by assessor as improvements to real¬ 
ty, and improper assessment of simi¬ 
lar articles owned by others as per¬ 
sonalty did not violate constitutional 
provision of uniformity where no at¬ 
tendant inequality of tax burdens re¬ 
sulted —Simms v Los Angeles Coun¬ 
ty, 217 P 2d 936, 35 Cal 2d 303, cer¬ 
tiorari denied 71 SCt 207, 840 US. 
891, 95 LEd 646, rehearing denied 71 
S.Ct. 291, 340 US. 916, 95 LEd. 662. 

Excessive assessments 

Where assessments and tax com¬ 
puted thereon were not erroneous or 
illegal, but merely excessive, for 
which taxpayer's administrative rem¬ 
edy was adequate, they were not un¬ 
constitutional as violative of provi¬ 
sions requiring uniformity or equali¬ 
ty—Butler v. Cotton, 11 N.W.2d 686, 
233 Iowa 1311. 

Plan for taring intangible property 

A mere error of judgment as to 
plan adopted for taxing intangible 
property does not establish discrim¬ 
ination where plan is adopted in good 
faith effort to secure equality and 
uniformity in taxation —In re 
Charleston Federal Sav. A Loan 
Ass'n, 30 S E 2d 513, 126 W.Va. 506. 
affirmed 65 S Ct. 624, 324 U S. 182, 89 
L Ed. 857, rehearing denied 65 S Ct. 
863, 324 U.S. 888, 89 LEd. 1436. 
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judgment 71 will not invalidate the assessment; but 
there must be something more, something which in 
effect amounts to an intentional violation of the 
principle of practical uniformity, 80 which may be 
made out by showing that other property was uni¬ 
formly and systematically assessed at a percentage 
of its fair cash value lower than that of the com¬ 
plaining party. 81 In other words, unlawful dis¬ 
crimination by tax officials consists, not merely of 
mistake or lack of diligence in seeking out those 
who are subject to tax, but of an intentional dis¬ 
crimination adopted as a practice. 82 


Sporadic deviations from the established rule in 
assessing certain properties for taxation are in¬ 
sufficient to invalidate an assessment of other prop¬ 
erty for want of uniformity, but the owner thereof 
must show that the plan adopted generally in the 
taxing district was not applied to him. 88 It has 
been held that, if a tax legally imposed is non- 
discriminatory, it does not become discriminatory 
m the imposition by subsequent illegal and void 
acts of a merely ministerial or clerical officer or 
employee in attempting to make changes; 84 and 
mere irregularity in the extension of the tax will 


79- Ala,—Monroe Bond & Mortg. Co. 
v. State ex rel. Hybart, 48 So 2d 
431, 254 Ala. 278. 

Ill.—People ex rel. Schl&eger v. Al- 
lyn, 65 N13 2d 392, 393 Ill. 154- 
People ex rel. McDonough v. 
sSchmuhl, 194 NE, 731, 359 Ill. 446. 

Tex.— Corpus Juris quoted in Dallas 
Nat. Bank v. Dallas County, Civ 
App., 173 SW2d 668, 660— Corpus 
Juris quoted in Lubbock Hotel Co. 
v Lubbock Independent School 
Dist., Civ.App, 85 S.W.2d 776, 778. 

61 C.J. p 120 note 24. 

80. US —Rowley y Chicago & N 
W. Ry. Co., Wyo, 55 S Ct 65, 293 
US. 102, 79 LEd 222, mandate 
stayed 65 S Ct. 207, amended on 
other grounds 55 S Ct. 211, first 
case 293 US. 532, 79 L Ed 641, re¬ 
hearing denied 65 S Ct 211, second 
case 293 US 632, 79 LEd 717- 
Brown County v Atlantic Pipe 
Line Co., CCA. Tex., 91 F 2d 394, 
certiorari denied 58 S Ct 265, 302 
U.S. 747, 82 LEd. 677—Norfolk & 
W. Ry. Co v. Board of Public 
Works of West Virginia, D.C.W. 
Va., 3 F.Supp. 791. 

Ala—Monroe Bond & Mortg. Co. v. 
State ex rel. Hybart, 48 So.2d 431, 
254 Ala 278—Hamilton v. Adkins, 
35 8o.2d 183, 250 Ala. 557, certiorari 
denied 69 8 Ct 133, 385 U.S 861, 
93 LEd 407. 

N J.—Central R. Co. of New Jersey v 
•State Tax Department, 169 A 489, 
112 N.J.Law 5, certiorari denied 
Central R. Co. of New Jersey v 
State Tax Commission, 65 S.Ct. 79, 
293 U.S. 568, 79 L.Ed. 667. 

Tenn.—Nashville, C. & St. L. Ry. v 
Browning, 140 S.W.2d 781, 176 

Tenn 245, afilrmed 60 S.Ct. 968, 310 
U.S. 362, 84 LEd. 1254. 

W.Va—In re Charleston Federal 
Sav. & Loan Ass'n, 30 S E 2d 513, 
126 W.Va 506, afilrmed 65 S.Ct. 
624, 824 U.S 182, 89 L.Ed. 857, re¬ 
hearing denied 65 S.Ct. 863, 324 U.S. 
888, 89 L.Ed 1436. 

61 C.J. p 120 note 25. 

Conscious failure 

In order to invalidate an assess¬ 
ment there must be conscious failure 

to exercise fair and impartial Judg¬ 


ment or resort to arbitrary methods 
varying from those employed in as¬ 
sessing other property of like char¬ 
acter and situation, resulting in im¬ 
position designedly of unequal bur¬ 
den on property.—Eastern-Columbia, 
Inc, v. Los Angeles County, 143 P 2d 
992, 61 Cal App 2d 734—Hammond 

Lumber Co. v. County of Los An¬ 
geles, 285 P. 896, 104 Cal.App. 235. 

Fraud 

(1) The assessment of the proper¬ 
ty of others at a lower proportion of 
its value than that of a complaining 
taxpayer, which is not assessed at 
more than its fair cash value, does 
not make the tax on the latter inval¬ 
id, unless assessment was fraudu¬ 
lently made —Rogan v. Calvert Coun¬ 
ty Com’rs, 71 A 2d 47, 194 Md. 299 

(2) Fraud in the valuation of prop¬ 
erty for purposes of taxation must 
be proved by clear and sufficient evi¬ 
dence —People ex rel. Toman v 
Olympia Fields Country Club, 28 N. 
E.2d 109, 374 Ill. 101. 

(3) Intentional violation of the 
rule of uniformity in valuation of 
property for taxation amounts to 
constructive fraud, and no proof of 
actual fraud is necessary—People ex 
rel Ross v Chicago, M, St. P & P. 
R. Co, 44 N.E 2d 566, 381 Ill. 68. 

(4) Grossly excessive tax assess¬ 
ments are fraudulent as matter of 
law and void —Feldman v Bevil, 
Tex.Clv App., 190 S.W 2d 157, re¬ 
fused without merit. 

One element or factor 

The showing of one element or 
factor involved In fixing value of 
lands for taxation purposes Is not 
sufficient premise on which to base 
conclusion that valuation of such 
lands is disproportionate to other 
and similar lands situate in same 
taxing unit.—Bankers Pocahontas 
Coal Co v. County Court of McDow¬ 
ell County, W.Va., 62 8 E 2d 801. 

81. Ala,—Monroe Bond & Mortg Co. 

v. State ex rel. Hybart, 48 So 2d 

431, 254 Ala. 278. 

Pa.—Hammermill Paper Co. v. City 

of Erie, 92 A.2d 422, 372 Pa. 85. 

61 C.J. P 120 note 26. 
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Departure from plan 

The valuation of land for purposes 
of taxation will not be reduced on 
theory that reduction was necessary 
to comply with constitutional re¬ 
quirement of equality and uniformity 
of taxation in absence of proof that 
there was a plan of valuation applied 
generally to same specie b of land sit¬ 
uated in same taxing unit, and that 
such plan had not been adhered to 
in assessing land on which reduction 
was sought —Bankers Pocahontas 
Coal Co v. County Court of McDow¬ 
ell County, W.Va., 62 S E 2d 801. 

82. Ga.—Northwestern Mut. Life 
Ins. Co. v. Suttles, 38 S E 2d 786, 
201 Ga. 84, certiorari denied 67 S. 
Ct. 490, 329 US 801, 91 LEd. 685, 
rehearing denied 67 S.Ct. 631, 829 
U.S. 835, 91 L Ed. 707. 

Taxes on mortgage credits 

Whether there was administrative 
discrimination in imposition of ad 
valorem taxes on mortgage credits 
depended, not on what taxing author¬ 
ities thought of Intangibles Tax Act, 
which was not then effective, but on 
whether authorities intentionally and 
systematically discriminated against 
taxpayer in favor of others in the 
actual administration of the existing 
tax laws.—Northwestern Mut. Life 
Ins Co. v. Suttles, supra. 

83. Va.—City of Roanoke v. Gibson, 
170 S.B. 723, 161 Va. 342. 

Mere excessiveness insufficient 

In order to establish invalidity of 
tax assessment for lack of uniformi¬ 
ty, it Is insufficient to show its ex¬ 
cessiveness as compared with assess¬ 
ments against other properties, but 
it must be plainly out of line with 
valuation methods in taxing district 
as a whole.—City of Roanoke v. Gib¬ 
son, supra. 

84. Iowa.—Iowa Nat Bank v. Stew¬ 
art, 232 NW. 445, 214 Iowa 1229, 
followed in Home Sav. Bank v. 
Stewart, 282 N.W. 471, reheard 244 
N.W. 809, and reversed on other 
grounds Iowa-Des Moines Nat 
Bank v. Bennett, 62 S.Ct 188, 284 
U.S. 239, 76 L.EdL 266. 
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not create a lack of uniformity when the tax is ac¬ 
tually uniform as levied and extended. 86 However, 
an intentional omission of taxable property 86 or an 
intentional inequality of assessments 87 violates the 
mandate of the constitution requiring equality and 
uniformity, and especially if done in pursuance of 
some custom, scheme, or system 88 by which values 
are not ascertained as provided by law. 89 

The essential question in determining the validity 
of an assessment is whether the constitutional re¬ 
quirements as to equality and uniformity have been 
conformed to, or systematically, and intentionally, 
and grossly disregarded, 90 and an assessment made 
by a method which disregards elements ordinarily 
determinative of value is invalid where actual dis¬ 
crimination results, 91 even though the assessor acted 
honestly and in good faith in making the assess¬ 
ment. 92 Since the various assessing boards are re¬ 
garded as one tribunal, 93 where illegal discrimina¬ 
tion exists, it is immaterial whether it was effected 
by a single assessing board or through the action 


of two independent boards. 94 

Effect of misconduct . Misconduct on the part of 
taxing officers resulting in an assessment which is 
contrary to the constitutional principles of equality 
and uniformity may invalidate the particular as¬ 
sessment so made, 96 or at least entitle those discrim¬ 
inated against to relief against the assessment to 
the extent to which it is improper. 96 

§31. - Discrimination as to Rate or 

Amount 

The constitutional provisions relating to equality and 
uniformity in taxation generally require equality and 
uniformity in the rate or amount of tax, and all prop¬ 
erty of the same class must be taxed at the same rate, 
but different classes of property may be taxed at dif¬ 
ferent rates. 

The constitutional provisions relating to equality 
and uniformity in taxation have been held to re¬ 
quire equality and uniformity in the rate or amount 
of tax, 97 and a tax which calls for the payment 


85. Ill.—People v Chicago, B A Q. 
R. Co. 134 NB 88. 301 111 404. 

61 C.J p 120 note 28 

86 . N M —State ex rel. State Tax 
Commission v San Luis Power & 
Water Co.. 183 P.2d 605, 51 N M 
294. 

61 C.J. p 120 note 29. 

87. U S —Brown County v Atlantic 
Pipe Line Co , CCA Tex , 91 F 2d 
394, certiorari denied 58 S Ct. 265, 
802 U.S 747. 82 LEd 677 

Ala—Monroe Bond & Mortg Co v 
State ex rel. Hybart, 48 So.2d 431, 
264 Ala. 278. 

Ill.—People ex rel McDonough v. 

Schmuhl, 194 N El 731, 359 Ill 446. 
Iowa—Pierce v. Green, 294 N W. 237, 
229 Iowa 22, 131 A.L R. 335 
Tex.—Richardson v. State, Civ.App, 
53 S.W 2d 608, affirmed State v. 
Richardson, 84 S.W.2d 1076, 126 
Tex. 11. 

61 C.J. p 121 note 30. 

88 . Me.—Shawmut Mfg. Co. ▼. In¬ 
habitants of Benton, 122 A. 49, 123 
Me. 121. 

61 C.J. p 121 note 81. 

89. Tex.—City of West University 
Place v. Home Mortg. Co, Civ.App., 
72 S.W. 2d 861—Randals v. State, 
Civ.App., 15 S.W.2d 715. 

Partial review 

The fact that a review of only a 
portion of the real estate in the coun¬ 
ty in any particular year was done in 
good faith and in conformity with 
plan to equalise values of all property 
as promptly as possible should be 
considered In determining whether 
there was any Intentional discrim¬ 
ination against taxpayers; a plan 
whereby county was divided into 
four districts and ths assessments 


were reviewed and equalized in only 
one district at a time, so that four 
years would elapse before all assess¬ 
ments in all districts could be re¬ 
viewed and equalized, was valid and 
devoid of intentional discrimination 
where it was adopted in good faith 
and of necessity arising from the fact 
that it was impossible to review and 
equalize all assessments in the coun¬ 
ty annually and that it did not de¬ 
prive taxpayers of right to taxation 
in exact proportion to value.—Hamil¬ 
ton v. Adkins, 35 So 2d 183, 250 Ala. 
557, certiorari denied 69 S.Ct. 133, 
335 U S. 861, 93 L.Ed. 407. 

90. Cal.—Mahoney v. City of San 

Diego, 245 P. 189, 198 Cal. 388. 

91. Cal —Mahoney v. City of San 

Diego, supra. 

92. Cal.—Mahoney v. City of San 

Diego, supra. 

93. U S —Taylor v. Louisville & N. 
R. Co, Tenn., 88 F. 350, 31 C.C.A. 
637, certiorari denied 19 S Ct 887, 
172 U.S. 647, 43 LEd. 1182. 

61 C.J. p 121 note 36. 

94. U.S—Taylor v. Louisville & N. 
R. Co., supra. 

61 C.J. P 121 note 37. 

95. Tex.—State v. Richardson, 84 S. 
W 2d 1076, 126 Tex. 11. 

61 C.J. p 121 note 38. 

96. Pa.—Hammermill Paper Co. v. 
City of Erie, 92 A2d 422, 372 Pa. 
85. 

S.D.—In re Robinson, 46 N.W.2d 908. 
Tex.—Sam Bassett Lumber Co. v. 
City of Houston, 198 S.W.2d 879, 
146 Tex, 492—Dallas Nat Bank v. 
Dallas County, Civ.App., 173 S.W. 
2d 558, reversed on other grounds 
179 S.W.2d 288, 142 Tex. 489. 
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W.Va.—Bankers Pocahontas Coal CO. 
v. County Court of McDowell Coun¬ 
ty, 62 S E 2d 801. 

61 C.J. p 12il note 39. 

97. Cal.—Rancho Santa Margarita v. 
San Diego County, 26 P.2d 716, 135 
Cal.App. 134. 

Fla.—Schieman v. Connecticut Gener¬ 
al Life Ins. Co., 9 So.2d 197, 151 
Fla. 96—City of Fort Myers v. 
Heitman, 4 So.2d 871, 148 Fla. 432, 
rehearing denied 5 So.2d 410, 149 
Fla. 203—Rorick v. Reconstruction 
Finance Corp., 198 So. 494, 144 
Fla. 539. 

Ill.—Giebelhausen v. Daley, 95 N.E.24 
84, 407 Ill. 26—Bistor v. McDon¬ 
ough, 18.1 N.E. 417, 348 Ill. 624, 
certiorari denied 53 S.Ct 90, 287 
U.S. 641, 77 L.Ed. 556. 

Iowa.—Pierce v. Green, 294 N.W. 

237, 229 Iowa 22, 181 A.L.R. 335. 
Me.—In re Opinion of the Justices, 
80 A.2d 421. 

Mont—Fruit Growers Express Co. r. 

Brett, 22 P.2d 171, 94 Mont. 281. 
Pa.—Commonwealth ex rel. Depart¬ 
ment of Justice v. A. Overholt & 
Co., Com.Pl., 45 Dauph.Co. 171 
Tex.—James v. Gulf Ins. Co., Civ. 
App., 179 S.W.2d 397, reversed on 
other grounds 185 S.W.2d 966, 143 
Tex. 424. 

61 C.J. p 122 note 41. 

Equality of burden 

The equality of burden Implied by 
uniformity cannot exist without uni¬ 
formity in the rate of taxation.— 
Chastain’s Inc. v. State Tax Com¬ 
mission, 241 P.2d 167, 72 Idaho 344— 
61 C J. p 122 note 41 [a]. 

The phrase “taxing by a uniform 
rule” means taxing by an unvarying 
standard and requires uniformity In 
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by one taxpayer of a heavier exaction than another, 
merely because, the -first is assumed to be financially 
able to bear the exaction with less distress than the 
other, may be said to offend against the principle 
of uniformity and equality, 98 since taxes con- 
not be increased in ratio because the individual tax¬ 
payer owns more property than his neighbor. 99 A 
progressively graduated tax has been held in viola¬ 
tion of a constitutional provision that all taxes shall 
be uniform on the same class of subjects. 1 So 
where different rates are legislatively imposed on 
varying amounts or quantities of the same tax base, 
there is a graded tax which lacks uniformity re¬ 
quired under the constitution, 2 but the same impost 
when applied to the same subject matter does not 
make a tax graded and, therefore, unconstitutional 
simply because one taxpayer owning more of the 
particular taxable subject matter than another pays 
a greater sum total of tax. 8 Where the constitu¬ 
tion is amended so as to permit the taxation of 
intangible property at a rate different from that with 


respect to other* property, the legislature may pro¬ 
vide a special rate for this type of property; 4 and, 
where a constitutional provision permits a lower 
rate of taxation on lands annexed to a municipality, 
for a specified period, the fact that the tax rate on 
annexed land during such period of time is lower 
than the rate on land formerly within the municipal 
limits does not violate the constitutional require¬ 
ment of uniformity of taxation. 6 

Where property classified\ A constitutional pro¬ 
vision requiring taxes to be uniform on the same 
class of subjects has been held to relate to the rate 
of taxation and to mean that all property of the 
same class shall be taxed at the same rate, 6 and 
implies that different classes of property may be 
taxed at different rates. 7 Hence, where property 
has been properly classified according to rules, dis¬ 
cussed infra § 36, the rule requiring equality and 
uniformity is not violated by the imposition of 
different rates on the different classes, 8 but is 


rate of taxation.—Huron-Clinton Met¬ 
ropolitan Authority v. Boards of 
Sup’rs of Wayne, Washtenaw, Liv¬ 
ingston. Oakland and Macomb Coun¬ 
ties. 8 N.W2d 84, 804 Mich. 828. 
Discrimination 

Any tax against the same kind of 
property used for Identical purposes 
is not uniform where a different rate 
is applied to two distinct taxpayers, 
separately distinguishable only in 
name, and the tax is Imposed by the 
same taxing district, and such disre¬ 
gard of uniform clause of constitu¬ 
tion constitutes discrimination.— 
State v. North American Car Corp., 
1B4 P.2d 161, 118 Mont. 188. 

Subjeot of taxation 

The word “property,” as employed 
in constitutional provisions that prop¬ 
erty pf private corporations, associa¬ 
tions, and individuals shall forever 
be taxed at same rate, is used to 
designate a certain subject of taxa¬ 
tion, as contrasted with other sub¬ 
jects of taxation such as persons, 
rights, and privileges.—State v. Ala¬ 
bama Power Co., 48 So.2d 445, 254 
Ala. 827. 

Uniformity of rate for particular 
purposes 

The constitutional requirement of a 
uniform and equal rate of taxation 
requires that rate of taxation for 
state purposes shail be uniform 
throughout the state, that rate of 
taxation for county purposes shall 
be uniform throughout county, that 
rate of taxation for municipal pur¬ 
poses, #hall be uniform throughout 
municipality, and that rate of taxa¬ 
tion for district purposes shall be 
uniform throughout district.—Town 
of Palm Beach v. City of West Palm 
Beach, Fla., 55'So.2d 566. 


Progressive rates 

Tax will be held lacking in uni¬ 
formity if progressive rates thereof 
bear no reasonable relation to subject 
matter.—Standard Oil Co. of New 
Jersey v. Fox, D C.W.Va., 6 F Supp. 
494, reversed on other grounds Fox 
v. Standard Oil Co. of New Jersey, 
55 SCt. 333, 294 US. 87, 79 L Ed. 
78, rehearing denied 55 S.Ct. 511, 
294 US. 732, 79 L.Ed. 0.261 
Statutes held unconstitutional 
Aria.—State Tax Commission v. Shat- 
tuck, 38 P 2d 631, 44 Ariz. 379. 

61 C.J. p 122 note 41 [d]. 

Statutes held not invalid 
Fla.—Miami Transit Co. v. Amos, 156 
So. 279, 115 Fla. 842. 

Mont—Wheir v. Dye, 73 P.2d 209, 
105 Mont 347. 

Wis.—Welch v. Henry, 271 NW. 68, 
223 Wis. 319, 109 A.L.R. 508. 

98, U.S.—Bromley v. McCaughn, D. 
C.Pa., 26 F.2d 380, affirmed, C.CA, 
36 F 2d 1019 

99. N H.—In re Opinion of the Jus¬ 
tices, 149 A 321, 84 N.H. 557, 559. 

1. Pa.—American Stores Co. v. 
Boardman, 6 A2d 826, 336 Pa. 86. 

8 . Pa —American Stores Co. v. 
Boardman, supra—Turco Paint & 
Varnish Co. v. Kalodner, 184 A 
87, 320 Pa. 421. 

8, Pa.—Turco Paint & Varnish Co. 

v. Kalodner, supra. 

Held not a graded tax 
Tax on corporations for privilege 
of doing business within the state 
which used rate of six per cent as to 
all corporations, and tax base to be 
applied was net Income attributable 
to corporation's business within the 
state, was not a graded tax lacking 
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uniformity under constitution —Tur¬ 
co Paint & Varnish Co. v. Kalodner, 
supra 

4. Fla.—Porter v. First Nat. Bank, 
119 So. 130, 619, 96 Fla. 740. 

5. Va.—City of Roanoke v. Hill, 70 
S E 2d 270, 193 Va. 643. 

6. Okl —Blake v. Young, 261 P. 923, 
128 Okl. 163. 

7. S D.—Commercial State Bank of 
Wagner v. Wilson, 220 N.W. 152, 53 

5 D. 82. 

8. U S.—Madden v. Commonwealth 
of Ky, Ky, 60 S.Ct 406, 309 US 
83, 84 LEd 690, 125 ALR 1383— 
New York Rapid Transit Corp. v. 
City of New York, NY., 58 SCt. 
721, 303 U.S. 673, 82 L.Ed 1024, 
rehearing denied 58 SCt. 939, 304 
U.S. 688, 82 LEd. »1548—Brooklyn 

6 Queens Transit Corp. v. City of 
New York, NY., 68 S.Ct. 721, 303 
US. 673, 82 L.Ed 1024, rehearing 
denied 68 S.Ct. 939, 304 U.S. 683, 
82 L.Ed. 1548—Hess v. Mullaney, D. 
C.Alaska, 102 F.Supp. 430. 

Ky.—Commonwealth v. Madden's 

Ex’r, 97 S.W.2d 661, 266 Ky. 684, 
107 A.L.R. 1379. 

Md.—Herman v. Mayor and City 
Council of Baltimore, 55 A2d 491, 
189 Md. 191, 173 A.L R. 1810. 

N.J.—Jersey City v. State Board of 
Tax Appeals, 43 A.2d 799, 133 N.J. 
Law 202, followed in 43 A2d 805, 
three cases; modified on other 
grounds 47 A2d 354, <134 N.J.Law 
289—Mayor and Council of City of 
Hoboken v. Martin, 4 A.2d 697, 122 
N.J.Law 264, reversed on other 
grounds 9 A 2d 882, 128 N.J.Law 
442. 

N.C.—Leonard v. Maxwell, 8 S E.2d 
816, 216 N.C. 89, appeal dismissed 
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violated where a different rate is applied to subjects 
of the same class, 9 or where the classification is not 
made in accordance with such rules. 10 A classifica¬ 
tion for the purpose of proportioning a tax may be 
valid even though such a classification would be 
invalid for the purpose of applying a complete 
exemption. 11 

§ 32. -Payment, Enforcement, and Col¬ 

lection of Taxes 

a. In general 

b. Discounts, rebates, remissions, and 

compromises 

c. Tax sales and certificates 

d. Penalties and interest 

a. In General 

Uniformity of taxation may require uniformity In 
dates of maturity and the time when interest, penalties, 
and costs may be Imposed on the taxpayer, but generally 
the constitutional requirement of equality and uniformity 
Is not applicable to statutes relating to the collection of 


taxes, and the state may, without violating the consti¬ 
tution, make reasonable and natural classifications with 
respect to the methods of collection of taxes. 

Although there is authority to the contrary, 12 uni¬ 
formity of taxation has been held to refer to uni¬ 
formity in dates of maturity and the time when in¬ 
terest, penalties, and costs may be imposed on the 
taxpayer, 13 and a statute making certain taxes due 
at an earlier date than others has been held to 
violate the requirement of equality and uniformity. 14 
However, a statute compelling the payment of taxes 
on unsecured personal property at an earlier date 
than other taxpayers are required to pay their taxes 
has been held not unconstitutional where it applied 
to all property owners similarly situated 16 

While there is authority holding that the rule of 
equality and uniformity may be applicable to the 
collection of taxes, 16 it is generally held that the 
constitutional requirement of equality and uniform¬ 
ity is not applicable to statutes relating to the col¬ 
lection of taxes, 17 and that at least in the absence 


60 S Ct. 176, 808 U.S 616, 84 L Ed 
439. 

Or—McPherson v. Fisher, 23 P.2d 
913, 143 Or 616. 

Pel —Hammermill Paper Co. v. City 
of Erie, 92 A 2d 422, 372 Pa 85 
Vo. —City of Richmond v Common¬ 
wealth, 60 S E 2d 654, 188 Va. 600. 
Wash—State ex rel. Crabb v. Olin- 
ger, 82 P 2d 865, 196 Wash 308. 
Wis.—Beals v. State, 121 N.W. 847, 
139 Wis. 544. 

61 C J. p <122 note 49. 

Homesteads 

Statuto reducing the rates at which 
homesteads shall be valued for taxa¬ 
tion, but preserving former and high¬ 
er rates for purpose of figuring “tax 
limitations," does not violate the con¬ 
stitutional demand for uniformity of 
taxation.—610 Groveland Ave v. 
Erickson, 276 NW. 287, 201 Minn. 
881. 

Reforestation 

Statute providing for reduced tax¬ 
ation of lands devoted to reforesta¬ 
tion, Instead of farming, was held 
constitutional.—People ex rel. Luther 
v. McDermott, 191 N.E. 770, 265 N.Y. 
47. 

9. Okl.—In re Harkness' Estate, 204 
P. 911, 82 Okl. 107, 42 A.L.R. 899. 

Postal savings aoooants 

Statute undertaking to Impose a 
tax on postal savings accounts at five 
times the rate imposed on deposits in 
banks of the state is discriminatory. 
—In re Kentucky Fuel Gas Corpora¬ 
tion, C.C.A.Ky., 127 F.2d $57. 

10. Mont.—Northern Pac. By. Co, v. 
Sanders County, 214 P. 696, 66 
Mont 608. 

11. Iowa.—Dickinson v. Porter, 85 N 
W.2d 66, 240 Iowa 893, appeal dis¬ 


missed 70 SCt. 88, 838 U.S. 843, 
94 LGd. 515 

lfl. N.J.—Taxpayers' Protective As¬ 
soc v. Kirkpatrick, 7 A. 625, 41 N 
JEq 347. 

61 C J. p 122 note 53. 

13. Tenn —Shipp v. Cummings, 14 S 
W 2d 747, 158 Tenn. 526. 

14. S D —Ewert v. Taylor, 160 N.W. 
797, 38 SD 124 

Tenn.—Shipp v. Cummings, 14 S.W. 
2d 747, 158 Tenn 526. 

15. Or —Northwest Auto Co v Hurl- 
burt, 207 P. 161, 104 Or. 398. 

61 C J p 123 note 56 

16. Cal —San Bernardino County v. 
Way, 117 P.2d 354, 18 Cal 2d 647. 

Minn.—McComb v. Bell, 2 Minn. 295 
Lien 

A statutory construction that tax 
lawfully levied and assessed against 
taxable governmental instrumentality 
would not be lienable, while like as¬ 
sessments against all other taxables 
of the same tax district would be 
lienable, would be violative of con¬ 
stitutional requirement of uniformi¬ 
ty in collection of tax under gener¬ 
al laws —Borough of Homestead v. 
Defense Plant Corp., 52 A.2d 681, 
356 Pa. 500. 

17. U.S.—Hess v. Mullaney, D.C. 
Alaska, 102 F.Supp. 430. 

Hawaii.—In re Yerian, 35 Hawaii 855. 
Miss —Mississippi State Tax Com¬ 
mission v. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Mo.—Hammett v. Kansas City, 178 
S.W.2d 70, 351 Mo 192. 

Mont.—Wheir v. Dye, 73 P.2d 209, 
105 Mont. 847. 

Tex—Edinburg Imp. Ass'n v. City of 
Edinburg, Civ.App., 190. S.W.2d 762. 
61 C.J. P 123 note 58. 
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Change of oflloer 

Local act removing duties pertain¬ 
ing to collection of delinquent tax¬ 
es in certain county from office of 
sheriff and placing such duties in 
hands of delinquent tax collector was 
not violative of constitutional re¬ 
quirements of uniformity of method 
of taxation—Craig v. Pickens Coun¬ 
ty, 200 SE 825, 189 SC. 164. 

Xn Florida 

(1) Under the constitutional provi¬ 
sion requiring uniform and equal rate 
of taxation, elements of uniformity 
and equality apply only to the rate 
of taxation and have no relation to 
the tax lien which may be fixed as 
the legislature directs and which will 
not be interfered with by the courts 
unless the requirements of reasona¬ 
bleness or uniformity are shown to 
have been destroyed.—Rorick v. Re¬ 
construction Finance Corp., 198 So. 
494, 144 Fla. 539 

(2) So the act providing that lien 
for drainage district taxes shall be 
equal in dignity to lien for state 
and county tax is not violative of 
constitutional provision requiring 
uniform and equal rate of taxation. 
—State v. Everglades Drainage Disk, 
19 So.2d 472, 155 Fla. 86. 

(8) "Collection of taxes" within 
constitutional requirement that regu¬ 
lations with respect to collection of 
taxes shall be uniform throughout 
state includes receipt by tax collector 
of amounts assessed, sale by tax 
collector of property assessed when 
taxes are not paid, and redemption 
and sale through clerks of circuit 
court of tax sale certificates held by 
state before and after two-year pe¬ 
riod expires.—State ex reL Maxwell 



TAXATION 


§ 32 

of a constitutional provision requiring equality and 
uniformity, a statute cannot be held unconstitutional 
because it provides different methods for the col¬ 
lection of taxes. 18 So it has been held that the 
requirement of equality and uniformity has no ap¬ 
plication to statutes which provide only a remedy 
for the collection of taxes already past due, 19 and 
that remedies devised to enforce a tax are not ob¬ 
jectionable on the ground of violation of the re¬ 
quirement of uniformity where the rate of assess¬ 
ment is the same on property similarly situated and 
used for like purposes and the obligation to pay tax¬ 
es remains. 20 

; The state may, without violating constitutional 
requirements, make reasonable and natural classi¬ 
fications with respect to the methods of collection of 
taxes, 21 and statutes providing different methods for 
the enforcement and collection of taxes on different 
kinds of property or as to different classes of tax¬ 
payers have been held not invalid, 22 provided they 
do not affect the amount to be paid or the time of 
its payment. 23 The fact that a tax law permits 
political subdivisions of the state to retain the tax 
collected, and that some of them fail to collect 
the tax, does not render the law invalid as infring¬ 
ing the requirement of equality and uniformity; 24 
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but the practice of it county collector !n making 
no effort to collect taxes of less than a certain 
sum because of excessive cost of collection has 
been held improper as destroying the constitu¬ 
tional guaranty of equal taxation. 26 A statute au¬ 
thorizing the payment of delinquent taxes in install¬ 
ments has been sustained as against a claim of dis¬ 
crimination, 26 and a statute fixing priority of claims 
against insolvent banks has been held not to violate 
the requirement of equality and uniformity. 27 A 
statute postponing payment of state taxes on prop¬ 
erty held by the federal government for unpaid taxes 
until such federal taxes are paid and requiring the 
owner to pay interest on such deferred state taxes 
has also been held constitutional. 2 * 

b. Discounts, Rebates, Remissions, and Com¬ 
promises 

A statute allowing a discount for the prompt pay¬ 
ment of taxes, applicable to all persons, Is constitution¬ 
al, and while, generally, a remission of taxes Is Invalid 
under the constitutional requirement of uniformity In 
taxation, statutes authorizing tax officials to abate taxes 
as they may deem Just and equitable, or to compromise 
and settle tax suits, have been held not Invalid. 

A statute allowing a discount for the prompt pay¬ 
ment of taxes, applicable to all persons, is consti¬ 
tutional; 29 and, provided a classification has been 


Hunter, Inc, v. O'Quinn, 154 So. 166, 
114 Fla. 222. 

18. N.Y.—People v. New York Float¬ 
ing Dry Dock Co., ill Abb.N Cas 40, 
63 How.Pr. 451, affirmed 92 N.Y. 
437. 

19. Ark—State v Kansas City & M 
By. & Bridge Co., 174 S.W. 248, 
117 Ark 606. 

61 C.J. p 123 note 61. 

Wew procedure 

Statute enacting a new procedure 
for collection of delinquent taxes by 
authorizing county tax collectors to 
proceed with pending suits under law 
theretofore in force, in their discre¬ 
tion, does not violate constitutional 
provisions requiring taxes on same 
class of subjects to be uniform — 
State ex rel and to Use of Bair v. 
Producers Gravel Co., Ill S.W.2d 
621, 341 Mo. 1106. 

Collection in unusual way 

Generally, the collection of taxes in 
an unusual way because of kind of 
property does not violate uniformity 
provision of constitution.—Wheir v. 
Dye, 7* P.2d 209, 105 Mont. 847. 

tti tax reoeivershlp act applies to 
tha remedy for collection of delin¬ 
quent taxes and does not impose any 
other additional burden on property 
by way of additional penalties or In¬ 
terest and, hence, is not violative of 
constitutional provisions requiring 
•quality and uniformity in taxes.— 


City of Knoxville v. Hessler, 165 S 
W 2d 692, 179 Tenn. 326. 

20. Minn—In re Taxes Delinquent, 
Washington County, 266 NW 867, 
197 Minn. 266, appeal dismissed 
Torinus v. Johnson, 67 S.Ct. 44, 
299 US 508. 81 L Ed. 377, re¬ 
hearing denied 67 S.Ct 192, 299 U 
8 622, 81 LEd. 458. 

Attachment of rents 

Statute providing for attachment 
by county auditor of rents received 
from realty on which taxes had be¬ 
come delinquent was not violative of 
constitutional provisions requiring 
uniformity of taxation.—In re Taxes 
Delinquent, Washington County, 266 
NW 867, 197 Minn. 266, appeal dis¬ 
missed Torinus v. Johnson, 57 SCt 
44, 299 US. 608, 81 LEd 377, re¬ 
hearing denied 57 S.Ct 192, 299 U.S 
622, 81 L.Ed. 458. 

21. Va—City of Richmond v. Com¬ 
monwealth, 69 S.E.2d 654, 188 Va. 
600. 

Classification held reasonable 

A statutory classification is reason¬ 
able which, in furtherance of the col¬ 
lection of taxes, recognizes the wis¬ 
dom of not insisting as vigorously on 
prompt payment by hapless taxpay¬ 
ers as by those not requiring indul¬ 
gence.—Fidelity Trust Co. v. Kirk, 
25 A,2d 825, 344 Pa. 465. 

22. Tex.—Edinburg Imjk Ass’n v. 
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City of Edinburg, Clv.App, 191 S. 
W 2d 762. 

Pa.—Hammermill Paper Co. v. City 
of Erie, 92 A 2d 422, 372 Pa. 85. 

61 C J. p 123 note 69. 

23. S D.—Ewert v. Taylor, 160 N.W. 
797, 38 S.D. 124. 

24. US —Hess v. Mullaney, D.C. 
Alaska, 102 F.Supp. 430. 

25. Ill—People ex rel. McDonough 
v. Chicago, M, St. P. & P. R. Co., 
188 NE 404, 354 Ill 438. 

26. Owner 

The statute authorizing owner to 
contract to pay full amount of delin¬ 
quent taxes and assessments in In¬ 
stallments does not discriminate be¬ 
tween a taxpayer whose lands are 
forfeited to the state and one on 
whose lands ( a tax lien is foreclos¬ 
ed, since the "former owner" is no 
longer an "owner" within the mean¬ 
ing of the act.—Monroe v. Zangerle, 
97 N.E 2d 679, 155 Ohio St 129. 

87. Ga.—Felton v. McArthur, 160 S. 
B. 419, 178 Ga. 465—-Baggett v. 
Mobley, 165 S.B. 384, 171 Ga. 268. 

28. Ky.—Commonwealth v. E. H. 
Taylor, Jr., Co., 41 S.W. 11, 101 
Ky. 325, 19 Ky.L. 562. 

29. Ky.—Buchanan v. West Ken¬ 
tucky Coal Co., 291 S.W. 32, 218 
Ky. 259. 61 A.L.R. 281—Board of 
Education of Louisville v. Sea, 
181 S.W. 670, 167 Ky. 772. 
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made in accordance with rules, discussed infra § 36, 
a statute allowing a discount for the prompt pay¬ 
ment of taxes to one class of taxpayers and not to 
another has been held not to violate the require¬ 
ment of equality and uniformity. 30 However, it 
has been held that the legislature may not provide 
for a rebate of a certain percentage of the tax 
to a certain class of taxpayers. 31 

Generally, a remission of taxes is invalid under 
the constitutional requirement of uniformity in taxa¬ 
tion, 32 although, where a sufficient consideration is 
furnished for the cancellation of taxes, the rule of 
uniformity is not violated 33 So also, a statute pro¬ 
viding that a person may, at any time prior to a 
certain date, apply to the tax commission for a 
certificate of immunity from the collection of 
omitted taxes has been held unconstitutional because 
it is not uniform. 34 It has been held, however, that 
a statute authorizing tax officials to abate taxes as 
they may deem just and equitable is not violative 
of the constitutional requirement of equality and 
uniformity. 36 A statute requiring a county to re¬ 
fund taxes assessed on property of certain municipal 
corporations which had escaped certain assessments 
for taxation has been held not invalid as in violation 
of the rule of uniformity. 36 

A statute providing for the compromise and settle¬ 
ment of tax suits by the attorney general and district 
attorneys has been held not unconstitutional, where 
it contemplates an investigation of facts by the dis¬ 
trict attorneys and the court 37 On the other hand, 


§ 32 

a statute authorizing the compromise of unpaid taxes 
by a city, which fails to lay down a standard for 
adjustment of the taxes in question, has been held 
to be violative of the constitutional provision for 
uniformity of taxation; 33 and a statute authorizing 
officers in counties of a certain population to accept 
a compromise settlement of tax sale certificates for 
certain years has likewise been held invalid as in 
contravention of provisions for uniformity. 39 A 
statute relating to actions to foreclose tax liens on 
unredeemed land does not violate the rule of equality 
and uniformity because it repealed another law un¬ 
der which landowners had a right of appeal to a 
board for a compromise. 40 A statute authorizing 
the acceptance of a part of the tax for the whole 
is unconstitutional where it may be applied as fa¬ 
voritism to the taxpayer or someone acting for 
him, 41 but not where such a statute looks to the col¬ 
lection of as much as possible of the amounts due 
by taxpayers and the taxing officials have exhausted 
all legal and ordinary means within their powers to 
collect the amounts due in full. 42 

c. Tax Sales and Certificates 

A statute authorizing a public tax sale of property 
for less than the full amount of taxes with an extin¬ 
guishment of the lien for the balance of the taxes, which 
provision applies uniformly throughout the state, is not 
violative of the requirements of equality and uniformity; 
nor is a statute invalid which vests in the state title to 
lands against which there remain outstanding tax cer¬ 
tificates over a certain age. 

A statute authorizing a sale at public vendue for 


30. Pa —Kcator v. Lackawanna 

County, 141 A 37, 292 Pa. 269. 

61 C J p 123 note 68. 

31. Pa—Tubbs v. County, 16 Pa. 
Dlst. 318, 32 Pa.Co. 604. 

61 C.J. p 123 note 69. 

32. Cal.—San Bernardino County v 
Way, 117 P 2d 354, 18 Cal 2d 647. 

Mich—Thompson v Auditor Gener¬ 
al, 247 NW. 360, 261 Mich 624 
Remission of penalties and interest 
as violating requirements of equal¬ 
ity and uniformity see infra sub¬ 
division d of this section. 

Satisfaction of delinquent taxes 

Statute permitting delinquent taxes 
to be satisfied in full by payment of 
fraction of amount originally assess¬ 
ed constituted statute allowing remis¬ 
sion or discount to delinquent tax¬ 
payer and not merely statute permit¬ 
ting state to satisfy at discount and 
on public sale claim represented by 
Judgment for delinquent taxes, with 
respect to question whether statute 
violated constitution requiring uni¬ 
form taxation.—State ex rel. Matte- 
son v. Luecke, 260 N.W. 206, 194 
Mina. 146, 09 A.L.R. 1063. 


33. Cal —San Bernardino County v. 
Way, 117 P 2d 354, 18 Cal 2d 647. 

34. Ohio—State ex rel. Hostetter v. 
Hunt. 10 N E 2d 165, 56 Ohio App. 
il20, affirmed 9 N E 2d 676, 132 Ohio 
St. 568 

35. Mmn —In re Calhoun Beach 
Holding Co., 287 N.W. 317, 205 
Minn 582 

Payment before application 

The exemption of taxpayers whose 
tax on single parcel of realty does not 
exceed a certain amount from stat¬ 
utory obligation to pay taxes assess¬ 
ed before taxpayers may be heard on 
applications for abatement of taxes 
furnishes no just ground for com¬ 
plaint by company on lands of which 
taxes exceeding such sum are as¬ 
sessed, and fixing of division line 
at such sum did not render classifica¬ 
tion unreasonable and arbitrary, if 
otherwise valid.—Old Colony R Co 
v. Assessors of Boston, 35 N.E.2d 246, 
309 Mass. 439. 

36. Cal.—Imperial Irr. Diet. v. Riv¬ 
erside County, 215 P.2d 518, 96 Cal. 
App.2d 402, followed In 215 P.2d 
522, 96 Cal.App.2d 990. 
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37. N.M —State v. State Inv Co., 239 
P. 741, 30 N M. 491. 

38. N.J.—New Jersey Bell Tel Co. 
v. City of Newark, 42 A.2d 629, 136 
NJEq 479. 

39. Fla.—State ex rel. Maxwell 
Hunter, Inc, v O’Quinn, 154 So. 
166, 114 Fla. 222 

40. Kan—State ex rel. McDowell v. 
Holcomb, 117 P.2d 591, 154 Kan. 
222 

41. Fla.—Ranger Realty Co v. Mil¬ 
ler, 136 So 546, 102 Fla. 878. 

61 C J. p 124 note 72. 

42. Fla—Ranger Realty Co. v. Mil¬ 
ler, supra 

Corpus Juris text has beau cited 

in support of rule that statutes de¬ 
signed to facilitate the adjustment 
and settlement of delinquent taxes 
through reasonable additional ex¬ 
tensions, reductions, and privileges 
may not violate the organic require¬ 
ments of uniform and equal ad valo¬ 
rem taxation.—Messer v. Lang. 176 
So. 548, 557, 129 Fla 546, 113 AL R. 
443—State ex rel. Mittendorf v. Hoy, 
151 So. 1, 2, 112 Fla. 526—State v. 
Butts, 149 So. 746, 751. Ill Fla. 
630. 
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less than the full amount of taxes with an extin¬ 
guishment of the lien for the balance of the taxes, 
which provision applies uniformly throughout the 
state, is not violative of the constitutional require¬ 
ment of equality and uniformity; 48 but it has been 
held that a statute which in effect releases persons 
who purchase land at a tax sale from paying any 
taxes, except those accruing subsequent to those 
for which the premises are sold, is invalid as ap¬ 
plied to property not exempt from taxation in that 
it destroys uniformity of taxation on the same class 
of property in the same taxing unit and discrim¬ 
inates against a property owner who pays his taxes 
in favor of one who fails to do so. 44 A statute pro¬ 
viding that failure to give notice to lienors renders 
a tax sale void does not unlawfully discriminate 
against owners. 45 

The sale of tax certificates by the state after the 
redemption period has expired for less than the 
amount stated in the certificate does not violate the 
requirement of equality and uniformity; 46 nor is 
a statute invalid which provides that, when the state 
becomes the owner of property sold for taxes, it 
may resell the property or any part thereof to the 
highest bidder, and which makes no provision for 
the return to the owner of the property of any ex¬ 
cess of the selling price above the accrued taxes and 
penalties. 47 A statute vesting in the state title to 
lands against which there remain outstanding tax 
certificates over two years old has been held not un¬ 
constitutional as destroying uniformity of taxa¬ 
tion. 48 

d. Penalties and Interest 

Statutes imposing a penalty for delinquency In the 
payment of taxes or for failure or refusal to return prop¬ 
erty for assessment, or providing that taxes shall bear 
Interest after the date on which they are payable, do 
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not violate the requirement of equality and uniformity; 
and, similarly, a statute authorising the remission of 
penalties, Interest, and other chargee on unpaid delin¬ 
quent taxes, If paid prior tp a specified date, Is not In¬ 
valid. 

Although there is authority to the contrary, 49 it 
has been held that a statute imposing a penalty for 
delinquency in the payment of taxes or for failure 
or refusal to return property for assessment is not 
invalid on the ground of inequality or unjust dis¬ 
crimination, 50 and it has been held that the consti¬ 
tutional requirement of equality and uniformity does 
not control the nature and character of the penalty 
that may be assessed by the legislature for failure 
to pay taxes when due. 51 However, the addition by 
a school board without authority of law, of ten 
per cent to the assessed valuation of lands as a pen¬ 
alty for the failure of the owners to render their 
lands for taxation, has been held violative of the 
requirement of equality and uniformity, 52 and a stat¬ 
ute imposing a penalty for any default or omission 
which is wholly that of the public officers and not 
that of the taxpayer is invalid. 53 A statute provid¬ 
ing that taxes shall bear interest after the date on 
which they are payable has been held not to violate 
the requirement of equality and uniformity. 54 

Similarly, although there is authority to the con¬ 
trary, 65 statutes permitting counties to waive or 
reduce penalties on delinquent taxes, 66 or remitting 
penalties, interest, and other charges on unpaid 
delinquent taxes, if paid prior to a specified date, 67 
have been held not violative of the requirement of 
equality and uniformity. 

§ 33. - Recovery of Taxes Paid and Re¬ 

demption from Tax Sales 

A statute permitting public service companies hav¬ 
ing property in more than one county, which property 
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43. Ill.—Schrelber v. Cook County, 
58 N E 2d 40. 888 Ill. 297, 155 A. 
LR 1162. 

44. Arlz.—Linvllle v. Cheney, 137 P. 
2d 395, 60 Arlz 325. 

45. Miss —Everett v. Williamson, 
143 So. 690, 163 Miss. 848. 

418. Kan.—Lincoln Mortgage, etc., Co. 

v. Davis, 92 P. 707, 76 Kan. 639. 

61 C.J. p 124 note 75. 

47. Cal.—Merchants' Trust Co. v. 
Wright, 118 P. 517, 161 Cal. 149. 

48. Fla.—State ex rel. Hurner v. 
Culbreath, 192 So. 814, 140 Fla. 634. 

48. Ill*—Soammon v. Chicago, 44 Ill. 
369. 

80. Or.—Llvesay v. De Armond, 284 
P. 166, 131 Or, 563, 68 A.L.R. 422 
61 C.J. p 124 note 79. 


51. Okl —Evans v. Norvell, 226 P. 
573, 99 Okl. 248 

61 C.J p <124 note 82 

52. Tex —Ferguson v. Academy 

Consol Independent School Diet, 
Civ.App., 14 SW.2d 1051. 


53. Minn.—Redwood County v. Wi¬ 
nona, etc., Land Co., 41 N.W. 465, 
42 N.W. 473, 40 Minn. 612, affirmed 
16 S.Ct 83, 159 U.S. 526, 40 L.Ed. 
247. 

61 C.J. p 124 note 84. 


54. Tex.—Galveston, etc., R. Co* v. 
Galveston, 74 aw. 537, 66 Tex. 
520. 

55. Comities of specified population 
Statute providing for waiver of 

interest forfeitures, delinquencies, 
and penalties In counties containing 
five hundred thousand or more inhab¬ 
itants was unconstitutional as pro¬ 
viding for nonuniform taxation.— 


People ex rel Clarke v Jarecki, 1 N. 
E 2d 865, 363 Ill. 180. 

Redemption 

Statute providing for redemption 
within specified period of real estate 
sold to county for taxes without pay¬ 
ment of penalty or Interest was held 
not violative of constitutional provi¬ 
sion requiring uniform rate of taxa¬ 
tion.—State ex rel. Sparling v. Hits- 
man, 44 P.2d 747, 90 Mont 521, over¬ 
ruling State ex rel. Kaln v. Fischl, 
20 P.2d 1057, 94 Mont. 92. 

58. Or.—Livesay v. De Armond, 284 
P. 166, (131 Or. 563, 68 A.L.R. 422. 

57. Mo.—State ex rel. Crutcher t v. 

Koeln, 61 S.W.2d 750, 332 Mo. 1229. 
Ohio.— Corpus Juris cited in State ex 
rel. Outcalt v. Guckenberger, 17 N. 
B.2d 743, 746, 134 Ohio St 457. 

Or.—State v. Coos County, 23 7 P. 
678, 115 Or. 300. 
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was attested at a unit, to maintain tingle action 
against all counties to recover an excessive tax hat been 
held not 'unconstitutional. Requirements -of uniformity 
do not forbid statutes providing for reasonable additional 
extensions, reductions, and privileges to facilitate re¬ 
demption of land under tax certificates held by the state 
after expiration of the Initial redemption period. 

A statute permitting public service companies hav¬ 
ing property in more than one county, which prop¬ 
erty was assessed as a unit, to maintain a single 
action against all counties to recover an excessive 
tax has been held not unconstitutional, since such 
companies form a distinct class. 68 A statute which 
requires the payment of different amounts in order 
to redeem property depending on whether such prop¬ 
erty was taken by the county or sold to a private 
citizen has been held discriminatory and unconsti¬ 
tutional. 68 

The redemption and sale of tax sale certificates 
held by the state constitute part of the system for 
collecting taxes, which the constitution requires to 
be uniform 60 However, requirements of uniformity 
do not forbid statutes providing for reasonable ad¬ 
ditional extensions, reductions, and privileges to 
facilitate redemption of lands under tax certificates 
held by the state after expiration of the initial re¬ 
demption period on condition that current and future 
taxes be assessed and paid 61 A statute authorizing 
redemption by paying only the taxes for which lands 
were adjudicated to the state or a political subdivi¬ 
sion does not violate the rule of uniformity as ap¬ 
plied to the redemption of property adjudicated to 
a political subdivision for taxes of a prior year 62 

A statute requiring one redeeming a tax certifi¬ 
cate, held by the state after the time property own¬ 
ers are required to make tax returns, to pay the tax 
for the current year is not unconstitutional as violat¬ 
ing the requirement of equality and uniformity be¬ 
cause of the fact that the amount exacted for the 
year of redemption is ascertained by estimate and 
may amount to a greater sum than if the tax had 
been made in the normal manner, as the requirement 
complained of is imposed wholly by way of penalty 
for delinquency and the penalty is no part of the tax, 


and has no application if the property owner pays 
his taxes within the time prescribed by law, 68 and 
the fact that a delinquent taxpayer does not have to 
pay taxes for the current year when redeeming tax 
certificates held by individuals does not render the 
statute unlawfully discriminatory. 84 During the re¬ 
demption period, uniformity requires that the 
amount paid by the taxpayer to redeem shall inure 
in full to the benefit of the political subdivision to 
which paid. 66 

§ 34. - Discrimination in Distribution or 

Application of Taxes Collected 

Constitutional provisions requiring equality and uni¬ 
formity do not relate to the distribution or application 
of the revenue derived from taxation, and hence statutes 
relative to such matters cannot be held invalid as viola¬ 
tive of those requirements. 

It is generally held that the constitutional pro¬ 
visions requiring equality and uniformity relate to 
the levy of taxes, and not to the distribution or ap¬ 
plication of the revenue derived therefrom; 66 and 
hence statutes relative to the distribution or appli¬ 
cation of such money cannot be held invalid on 
this ground. 67 It has also been held, however, that 
the constitutional provision that taxes shall be uni¬ 
form on the same class of subjects is applicable to 
the distribution of taxes levied and collected as well 
as to the tax levy, 68 and that the rule of equality and 
uniformity may be violated by a discriminatory 
method of distribution of the proceeds of taxa¬ 
tion. 69 

§ 35. - Fixing Situs of Property for Tax¬ 

ation 

The legislature may, without violating requirements 
of equality and uniformity, fix the situs of personal prop¬ 
erty for purposes of taxation, and give ft a situs other 
than the domicile of the owner; but the action of the 
legislature must not be purely arbitrary or unreasonable. 

The legislature may, without violating the consti¬ 
tutional provisions with respect to equality and uni¬ 
formity of taxation, fix the situs of personal proper¬ 
ty for purposes of taxation, 70 and give it a situs 


58. Wash.—Casco Co. v. Thurston 
County, 2 P.2d 677, 16S Wash 666. 

59. Mont—Sanderson v. Bateman. 
263 P. 1100. 78 Mont 236. 

60. Fla.—Culmer v. Office Realty 
Co.. 189 So 62, 187 Fla. 676. 

61. Fla.—State ex rel. Dowling v. 
Butts, 149 So. 746, 111 Fla. 630, 
89 A.L.R, 946. 

62. La.—State ex rel. McGregor v. 
Diamond, App., 167 So. 760. 

63. Fla.—Roeenhouse v. Holly, 131 
So. 389, 100 Fla. 1894. 


64. Fla —Rosenhouse v. Holly, su¬ 
pra 

61 C.J p 126 note 91 

65. Fla.—St Lucie Estates v. Ash¬ 
ley, 141 So. 738, 105 Fla. 534- 
Ranger Realty Co. v. Miller, 136 
So. 546, 102 Fla. 378 

66. NT. —Corpus Juris oited la Bu¬ 
chanan v. Town of Salina, 58 N.Y. 
S.2d 797, 802, 269 App.Div, 1008, 
270 App Div. 207, reargument de¬ 
nied 60 N.YS.2d 270, 270 App.Div. 
800. 

Tex—James v. Gulf Ins. Co., Civ. 
App., 179 S.W.2d 897, reversed on 

in 


other grounds 185 S.W.2d 966, 143 
Tex. 424. 

61 C.J. p 125 note 94. 

67. Ind.—State v. Steinwedel, 180 N. 
£3. 866, 208 Ind. 457. 

61 C.J. p 125 note 95. 

68. Minn.—Village of Robbinsdale v, 
Hennepin County, 271 N.W. 49JL, 199 
Minn. 203. 

69. S.C.—Parker v. Bates, 56 S E 2d 
723, 216 S.C. 62. 

70. Okl.— Corpus Juris quoted la 

General Motors Acceptance Corp. v. 
Hulbert 125 P.2d 975, 978, 190 Okl. 
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other than the domicile of the owner, 71 it being 
sufficient if the property where it is taxed is taxed 
equally and uniformly with other property in the 
same taxing locality; 72 but the action of the legisla¬ 
ture must not be purely arbitrary or unreasonable, 72 
and real property must be taxed where it is actually 
situated. 74 A proviso in a tax law that the personal 
property of all corporations engaged in maritime 
commerce and navigation shall be assessed only in 
the city, etc., which is stated in their articles of as¬ 
sociation, thus conferring on such corporations the 
privilege of fixing the situs of their property for 
the purpose of taxation, is unconstitutional. 75 

§ 36. - Classification for Purposes of 

Taxation in General 

a. General principles 

b. Particular classifications 


a. General Principles 

Generally, within constitutional limitations, tha state 
has power to classify persons or property for purposes of 
taxation, and the exerolse of such power Is not forbidden 
by the constitutional requirement that taxation be uni¬ 
form and equal, provided the tax Is uniform on all mem¬ 
bers of the same class, and provided the classification 
Is reasonable and not arbitrary. 

As a general rule, within constitutional limita¬ 
tions, the state has power to classify persons or 
property for purposes of taxation, 1 and the exer¬ 
cise of such power is not forbidden by the consti¬ 
tutional requirement that taxation be uniform and 
equal. 2 So the legislature may arrange and divide 
the various subjects of taxation into distinct classes 
and impose different rates on the several classes, 


868, appeal dismissed 63 S.Ct. 56, 
317 US. 590, 87 L.Ed 488. 

61 C.JT. p 125 note 97. 

Domicile of trustees 

The statutory amendment providing: 
that, where taxable personalty is held 
In trust by trustees domiciled in dif¬ 
ferent counties, there shall be paid 
in each county that portiem of tax 
as number of trustees domiciled 
therein bears to total number of 
trustees, notwithstanding: beneficia¬ 
ry's residence or situs of personalty, 
does not authorize imposition of tax 
by one county on property in another 
but merely provides that taxes impos¬ 
ed by legislature for benefit of all 
counties be collected by counties 
which do not act as independent tax¬ 
ing districts, and hence the amend¬ 
ment does not violate the uniform-; 
ity provision of the constitution — 
Appeal of Fidelity-Philadelphia Trust 
Co., 10 A.2d 547, 337 Pa. 34, 129 A. 
L.R. 265—Appeal of Fidelity-Phila¬ 
delphia Trust Co., Co-Trustee, Com. 
PI., 55 Montg.Co. 357. 

71. Okl.— Corpus Juris quoted in 
General Motors Acceptance Corp. 
v. Hulbert, 125 P.2d 975, 978, 190 
Okl. 668, appeal dismissed 63 S.Ct. 
56, 317 U.S. 590, 87 L.Ed. 483. 

61 C.J. P 125 note 98. 

72. N.J.—Vanatta v. Runyon, 41 N. 
J.Law 98. 

Okl.— Corpus Juris quoted In General 
Motors Acceptance Corp. v. Hul¬ 
bert, 125 P.2d 975, 978, 190 Okl. 
668, appeal dismissed 63 S.Ct 56, 
817 U.S. 590, 87 L.Edl 483. 

73. Okl.— Corpus Juris quoted in 
General Motors Acceptance Corp. v. 
Hulbert 125 P.2d 975, 978, 190 Okl 
568, appeal dismissed 63 S.Ct 56, 
817 U.S. 690, 87 L.Ed. 483. 

S D.—Ewert v. Taylor, 160 N.W. 797, 
38 SD. 124. 

61 C.J. p 125 note V 


74. Pa.—Commonwealth v. Wyoming 
County, 22 Pa.Co 418. 

75. Mich.—Detroit v. Mackinaw 

Transp Co , 103 N.W. 657, 140 Mich 
174—Teagan Transp. Co. v. Detroit 
Board of Assessors, 102 N.W. 273, 
139 Mich. 1, 111 AmS.R 391, 69 
L.R A. 431. 

1. Cal.—Abrams v. City and County 
of San Francisco, 119 P.2d 197, 48 
Cal App.2d 1 

Del.—Philadelphia, B & W. R. Co. v. 
Mayor and Council of Wilmington, 
57 A2d 759, 30 Del.Ch. 213. 

Ill.—Routt v. Barrett, 71 N.E.2d 660, 
396 111. 322. 

Ind —Richmond Baking Co. v. De¬ 
partment of Treasury, 18 NE2d 
778, 215 Ind. 110 

Ky—Davis v. Pelfrey, 147 S.W.2d 
723, 285 Ky. 298—Hartman v. City 
of Louisville, >138 S.W 2d 948, 282 
Ky. 487—Martin v. High Splint 
Coal Co., 103 S.W.2d 711, 268 Ky. 
11 . 

Neb.—ThoHn v. Burke, 18 N.W.2d 664, 
146 Neb 94. 

N.J —Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N J Law 611, affirmed 31 A.2d 
818, 130 N J.Law 173. 

Ohio —Bennett v. Evatt, 62 N.E 2d 
345, 145 Ohio St. 687. 

Okl.—McCutchan v. Oklahoma Tax 
Commission, 132 P.2d 337, 191 Okl. 
578. 

Or.—Fox v. Galloway, 148 P.2d 922, 
174 Or 339. 

S.C.—Carolina Music Co. v. Query, 
6 S.E 2d 473, 192 S.C. 308. 

Va.—Commonwealth v. Whiting Oil 
Co., 187 S.E. 498, 167 Va. 78. 

Inherent power 

The power to tax and to classify 
for tax purposes is Inherent In sov¬ 
ereignty and is a legislative func¬ 
tion restrained only by constitution¬ 
al restriction. 


Minn.—Leighton y. City of Minneap¬ 
olis. 25 N.W 2d 263, 222 Minn 516 
Okl —Daube v. Oklahoma Tax Com¬ 
mission, 152 P.2d 687. 194 Okl. 487. 

Constitutional authorisation 

Classification for taxation purposes 
having been enacted pursuant to con¬ 
stitutional authorization, such au¬ 
thorization was equal in dignity to 
other constitutional provisions, and 
classification could, therefore, not In¬ 
vade taxpayers' rights under state 
constitution—Ganson v. Heuck, 187 
NE. 27, 45 Ohio App. 246. 

3L Mo .—State ex rel. Transport Mfg 
& Equipment Co. v. Bates, 224 S 
W 2d 996, 359 Mo 1002. 

N.H —Young Women’s Christian 

Ass’n v. Portsmouth, 192 A. 617, 
89 N.H. 40. 

N.D.—Eisenzimmer v. Bell, 32 N.W. 
2d 891, 75 N.D. 733—State ex rel. 
Haggart v. Nichols, 265 N.W. 869, 
66 N.D. 855. 

Ohio—State v. Cook, 185 N.E. 212, 
44 Ohio App. 601. 

Pa.—Sablosky v. Messner, 92 A. 2d 
411, 372 Pa. 47—Dufour v. Maize, 
56 A2d 675, 858 Pa. 309, 1 A.L.R. 
2d 563—In re Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities, 27 A2d 67, 845 Pa. 130, 
—Commonwealth v. Stewart, 12 A. 
2d 444, 838 Pa. 9, affirmed Stewart 
v. Commonwealth of Pennsylvania, 
61 S.Ct. 445, 812 US. 649, 85 L.Ed. 
1101—Commonwealth v. McCarthy, 
8 A.2d 267, 882 Pa. 466—Turco 
Paint & Varnish Co. v. Kalodner, 
184 A. 37, 320 Pa. 421—Supervisors 
of Manhelm Tp., Lancaster County 
v. Workman, 86 A 2d 747, 164 Pa. 
Super. 146, reversed on other 
grounds 88 A.2d 273, 350 Pa. 168. 
Tex.—San Jacinto Nat. Bank v. 

Sheppard, Clv.App., |125 S.W.2d 715. 
Vt.—Colgate v. Harvey, 175 A 852, 
107 Vt. 28, reversed on other 
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or tax one class to the exclusion of the others, with- I formity,* and it may exercise wide discretion in 
out violating the requirement of equality and uni- I selecting and classifying the subjects of taxation, 4 


grounds 56 S.Ct. 252, 296 US. 404, 
80 L.Ed. 299, 102 A.L.R. 54. 
Uniformity as to olass 

The constitutional provision that 
taxation shall be by general law 
“uniform" as to the class on which 
it shall operate means uniformity as 
applied to a class, and no prohibition 
against classification of property and 
taxpayers can be read into the con¬ 
stitution —People ex rel Toman v 
Olympia Fields Country Club, 28 NB 
2d 109, 374 Ill. 101. 

3. Ala —State v Alabama Power Co , 
48 So.2d 445, 254 Ala 327—In re 
Opinion of the Justices, 175 So 690, 
234 Ala 358. 

Ariz—Powell v. Gleason, 74 P.2d 47, 
60 Ariz 642, 114 AX. R. 838 
Cal—Delaney v. Lowery, 164 P 2d 
674, 25 Cal.2d 661, followed in Hoyt 
v. Woody, 164 P 2d 680, 25 Cal 2d 
947—People v. Keith Ity. Equip¬ 
ment Co , 161 P.2d 244, 70 Cal App 
2d 339 

DC—Potomac Elec. Power Co v Tla- 
zen. 90 F 2d 406, 67 App D C. 161, 
certiorari denied 68 S Ct. 11, 802 
US 692, 82 LEd 636. 

Fla—Coleman v State ex rel. Cass, 
198 So 696, 144 Fla 488 
Ga—Forrester v Edwards, 15 SE 
2d 851, 192 Ga 629—Elder v. 

Smith, 2 S E 2d 670, 188 Ga 65. 
Hawaii—Brodhead v. Borthwick, 37 
Hawaii 314 

Ill—People v. Southwestern Bell Tel 
Co, 36 NE2d 362, 377 Ill 303- 
City of Chicago v Ames, 7 N E 2d 
294, 365 Ill 629, 109 ALB 1509 
Minn—General Mills v. Division of 
Employment and Sec for Minne¬ 
sota, 28 N W 2d 847, 224 Minn 306 
—Montgomery Ward & Co. v. Com¬ 
missioner of Taxation, 12 N.W.2d 
625, 2.16 Minn 307. 

Mo—State ex rel. Transport Mfg. & 
Equipment Co. v. Bates, 224 S.W. 
2d 996. 359 Mo. 1002 
N.Y.—New York Rapid Transit Corp. 
v. City of New York, 9 N.E 2d 
85 8, 275 N.Y. 258, followed in 

Brooklyn & Queens Transit Corp 
v. City of New York, 11 N E 2d 
293, 275 N.Y. 454, affirmed New 
York Rapid Transit Corp. v. City 
of New York, 58 S.Ct 721, 303 U.S 
673, 82 LEd. 1024, rehearing denied 
58 S.Ct 939, 304 US. 588, 82 L 
Ed. 1548, and Brooklyn & Queens 
Transit Corp. v. City of New York. 
68 SCt. 939, 304 U.S. 588, 82 LEd 
1548. 

Ohio.— Corpus Juris quoted in State 
v. Davis, 9 N.E.2d 684, 687, 132 Ohio 
St. 555. 

Okl —In re Assessment of Sales Tax 
Against Knapp, 95 P.2d 92, 185 
Okl. 584. 

Po.—Commonwealth v. Stewart, 12 A. 
2d 444, 338 Pa. 9, affirmed Stewart 
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v. Commonwealth of Pennsylvania, 
61 S.Ct 446, 312 U.S 649, 85 L.Ed. 
HOI—Supervisors of Manheim Tp, 
Lancaster County v. Workman, 85 
A.2d 747, il54 Pa.Super. 146, re¬ 
versed on other grounds 38 A.2d 
273, 350 Pa 168 

Va.—-City of Richmond v. Common¬ 
wealth ex rel., 50 S.E 2d 654, 188 
Va. 600—Great Atlantic & Pacific 
Tea Co. v. City of Richmond, 33 
S E 2d 795, 183 Va. 931. 

Wash — Corpus Juris quoted in 
Miethke v Pierce County, 23 P.2d 
405, 407, 173 Wash. 381. 

W.Va.—Christopher v. James, 12 S 
E 2d 813, 122 W.Va 665. 

Wis.—Welch v. Henry, 271 N.W. 68, 
223 Wis. 319, 109 A L R. 508. 
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Segregation by descriptions or defini¬ 
tions 

When the legislature acting within 
constitutional limits chooses subjects 
for taxation and they are segregated 
by descriptions or definitions with 
reasonable clearness which are not 
arbitrary or capricious, the tax is 
valid —Henderson v. Gill, 49 S.E 2d 
754, 229 NC. 313. 

Persons, facts, and oiroumstonoes 

Under general power, granted legis¬ 
lature by constitution, to impose tax¬ 
es, it has authority to make law ap¬ 
plicable to certain persons, facts, and 
circumstances and exempt others 
from its operation through proper 
exercise of its right to classify.— 
State v. Fields, Ohio App., 35 N.E. 
2d 744. 

Exemptions from general rule 

In proper instances, exemptions 
from the general rule of either per¬ 
sons or property may be regarded as 
permissible limitations or as allow¬ 
able exceptions made in exercise of 
power of classification for taxation 
purposes —Leonard v. Maxwell, 3 S.E. 
2d 3tl6, 216 N.C. 89, appeal dismissed 
60 S.Ct 175, 308 U.S. 516, 84 L.Ed. 
439. 

Responsibility for conditions 

There need be no relationship be¬ 
tween class of taxpayers and pur¬ 
pose of appropriation, and therefore 
taxes may be Imposed on group or 
class without regard to responsibility 
for creation or relief of conditions to 
be remedied—Hassler v. Engberg, 48 
N.W.2d 343, 233 Minn. 487. 

4. U.S.—White Packing Co. v. Rob¬ 
ertson, C.C.A.N.C., 89 F.2d 775— 
Leo Feist, Inc., v. Young, D.C. 
Wis, 46 F.Supp. 622, reversed on 
other grounds, C C.A., 138 F 2d 972. 
Ala.—National Linen Service Corp. 
v. State Tax Commission, 186 So. 
478, 237 Ala. 360. 

Ariz.—Brophy v. Powell, 121 P.2d 647, 
58 Ariz. 543—People’s Finance & 

113 


Thrift Co. ▼. Pima County, 38 P. 
2d 643. 44 Ariz. 440. 

Ark.—Hogue v. Housing Authority 
of North Little Rock, 144 S.W.2d 
49, 201 Ark. 263. 

Cal.—Fox Bakersfield Theatre Corp 
v. City of Bakersfield, 222 P.2d 
879, 36 Cal.2d 136—Maranville v. 
State Board of Equalization, 222 
P.2d 898, 99 Cal App.2d 841. 

Conn —Spector Motor Service ▼. 
Walsh, 61 A.2d 89, 135 Conn. 87. 

Del.—Conard v. State, 16 A 2d 121, 2 
Terry il07. 

Idaho.—State ex rel. Anderson v. 
Rayner, 96 P 2d 244, 60 Idaho 706 
—United Pacific Ins. Co v Bakes, 
67 P.2d 1024, 67 Idaho 637. 

Ind—Benner-Coryell Lumber Co. v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 N.E.2d 776, 218 

Ind. 20. certiorari denied Indiana 
Unemployment Compensation Board 
v Benner-Coryell Lumber Co., 61 
SCt. 741, 312 U.S 698, 86 L.Ed 
1132—Lutz v Arnold, 193 NE. 840. 
208 Ind. 480, rehearing overruled 
196 N E. 702, 208 Ind 480. 

Iowa.—Merchants Supply Co. v. Iowa 
Employment Sec. Commission, 16 
N.W 2d 572, 235 Iowa 372. 

Ky—Reynolds Metal Co v. Martin, 
107 S W 2d 251, 269 Ky. 378, dis¬ 
missed 68 S.Ct. 146, 302 U.S. 646, 
82 L Ed 502. 

Md—Blausteln v. Levin, 4 A.2d 861, 
176 Md 423. 

Minn—Hassler v Engberg, 48 N.W. 
2d 343, 233 Minn 487—State v. 
Donovan, il6 N W 2d 897, 218 Minn. 
606—State v Minnesota Federal 
Sav. & Loan Ass’n, 15 NW2d 568, 
218 Minn 229—Montgomery Ward 
& Oo v Commissioner of Taxation, 
12 N W 2d 625, 216 Minn. 307— 
Apartment Operators’ Ass’n v. City 
of Minneapolis, 254 N.W. 443, 191 
Minn. 365. 

Miss —Mississippi State Tax Com¬ 
mission v. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

Mo—State ex rel. Transport Mfg. & 
Equipment Co. v. Bates, 224 S.W.2d 
996, 359 Mo. 1002. 

Mont—Montana Beer Retailers' Pro¬ 
tective Ass’n v. State Board of 
Equalization, 25 P.2d 128, 95 Mont 
30—Bank of Miles City v. Custer 
County, 19 P.2d 885, 93 Mont 291. 

NH—In re Opinion of the Justices, 
81 A.2d 853—In re Opinion of the 
Justices, 81 A.2d 845. 

N.J.—Ring v Mayor and Council of 
Borough of North Arlington, 56 A. 
2d 744, >136 N J Law 494, affirmed 61 
A 2d 508, 1 NJ. 24, appeal dis¬ 
missed 69 S.Ct 250, 335 U.S 889, 
93 L Ed 427—Schwartz v Essex 
County Board of Taxation, 28 A 
2d 482, 129 N.J.Law 129, affirmed 
32 A.2d 354, 130 NJ.Law 177. 



§ 36 

provided the tax is uniform cm all 

N.M.—Amarillo-Pecos Val. Truck 
Lines T. Gallegos, 99 P.2d 447/44 
NM, 120—State ex rel. Attorney 
General v Tittmann, 71 P.2d 701, 
42 N.M. 76. 

N.T.—People ex rel Schick v. Marvin, 
292 N.T.S. 93, 249 App.Div. 293, 
remitted 2 N E.2d 634, 271 N.T. 219, 
motion denied 8 NE<2d 618, 274 
N.T. 491, affirmed 11 N.E.2d 767, 
276 N.T. 687—Papiernlck v. City 
of New Tork, 116 N.T.S 2d 454, 202 
Mlsc 7d7. 

N.C.—Charlotte Coca-Cola Bottling 
Co v. Shaw, 69 S.E.2d 819, 232 N 
C. 807—Leonard v. Maxwell, 3 S. 
E.2d 316, 216 N.C. 89. appeal dis¬ 
missed 60 SCt 176, 308 U.S. 616, 
84 L.Ed. 439—E. B. Ficklen To¬ 
bacco Co. v. Maxwell, 199 S.E. 405, 
214 NC. 867. 

N.D—Northwestern Imp. Co. v. Mor¬ 
ton County, 47 N.W.2d 643—State 
ex rel. Haggart v. Nichols, 265 N. 
W 869, 66 N.D. 356. 

Ohio.—Corpus Juris quoted in State 
V. Davis, 9 N.E2d 684, 687, 132 
Ohio St 566—Corpus Juris cited in 
Braden v. Senior, 193 N.E. 80, 86, 
48 Ohio App 266, affirmed Senior 
v. Braden. 193 N.E. 614, 128 Ohio 
St 697, reversed on other grounds 
66 S.Ct 800, 296 U.S. 422, 79 L Ed. 
1620, 

Okl.—Magnolia Petroleum Co. v Ok¬ 
lahoma Tax Commission, 106 P.2d 
829, 188 Okl. 85. 

Or.—Safeway Stores v. City of Port¬ 
land, 42 P.2d il62, 149 Or. 681. 

Pa.—In re Howell's Estate, 173 A. 
634, 315 Pa. 181—Commonwealth v 
Girard Life Ins Co , 168 A 262. 305 
Pa. 568, 83 A.L.R. 460, affirmed 
Girard Life Ins. Co. v Common¬ 
wealth of Pennsylvania, 53 S Ct. 
94, 287 U.S. 570, 77 L.Ed. 501- 
In re Donnelly’s Estate, 173 A 876, 
113 Po.Super. 274—Commonwealth 
v. Elk Refining Co., Com.Pl. f 57 
Dauph.Co. 278. 

Tenn.—Royal Crown Bottling Co. of 
Knoxville v. Stokes, 146 S.W.2d 
838, 177 Tenn. 117. 

Utah —Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 623, 103 
Utah 390, .146 A.L.R. 1003. 

Vt.—Colgate v. Harvey, 175 A. 352, 
107 Vt. 28, reversed on other 
grounds 56 S.Ct. 262, 296 U.S. 404, 
80 L.Ed. 299, 1Q2A.L.R. 54. 

Va.—Fireman's Mut Aid Ass’n of 
City of Richmond v. Common¬ 
wealth, 184 S.E. 189, 166 Va. 34, 
certiorari denied Fireman's Mut. 
Aid Ass’n of City of Richmond v. 
Commonwealth of Virginia, 66 S. 
Ct 941, 298 US 677, 80 LEd 1398 
—Richmond Linen Supply Co. v. 
City of Lynchburg, 169 S E. 564,160 
Va. 644, affirmed National Linen 
Service Corporation v City of 
Lynchburg, Va., 64 SCt. 437. 291 U 
8. 641, 78 L.Ed. 1039, rehearing de- I 
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members of the | same class;* and 

nied 54 S.Ct. 456, 291 US. 648, 78 
L.Ed. 1043. 

Wash.—Libby, McNeill ft Libby v. 
Ivarson, 144 Fv2d 258, (19 Wash.2d 
723—Bates v. McLeod. 120 P.2d 
472, 11 Wash.2d 648—Texas Co. v. 
Cohn, 112 F.2d 522, 8 Wash.2d 360, 
followed in Inland Empire Refiner¬ 
ies v. State, 112 P.2d 641, 8 Wash. 
2d 723 and Montana Headlight Oil 
Co. v. State, 112 P 2d 641, 8 Wash 
2d 724—Corpus Juris quoted in 
Miethke v Pierce County, 28 P.2d 
406, 407, 173 Wash. 381. 

61 C J p (126 note 5. 

Greatest freedom 

(1) In the tax field, legislature pos¬ 
sesses the greatest freedom in clas¬ 
sification. 

U S —Rivera v Buscaglia, C.C.A 
Puerto Rico. 146 F.2d 461. 

Iowa.—Dickinson v. Porter, 85 NW. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 SCt. 88, 338 U.S. 843, 
94 L.Ed. 515. 

(2) The right of the legislature to 
classify citizens in making a law is 
much broader in the field of taxation 
than it is in criminal statutes — 
Gasque, Inc, v. Nates, 2 S E 2d 36, 
191 SC 271. 

(3) In determining whether in a 
particular case the legislative classi¬ 
fication for tax purposes is uncon¬ 
stitutional distinction between tax 
laws and regulatory laws must be 
considered, since the legislature has 
broader discretion in making classifi¬ 
cations for taxation than it has for 
regulation—Texas Co. v. Cohn, 112 
P.2d 522, 8 Wash 2d 360, followed in 
Inland Empire Refineries v. State, 
112 P 2d 541, 8 Wash 2d 723 and Mon¬ 
tana Headlight Oil Co. v. State, 112 
P.2d 54d, 8 Wash 2d 724 

(4) It has been held, however, that 
the legislature has more latitude with 
respect to classification as to regula¬ 
tions within the police power than in 
the case of tax laws, in view of the 
constitutional requirement that taxes 
be equal and uniform on the same 
class of subjects.—Sportatorium, Inc., 
v. State, Tex Civ.App., 115 S.W.2d 483, 
error dismissed. 

Range and flexibility 

(1) Power of state to classify for 
tax purposes has wide range and flex¬ 
ibility 

Cal.—Barker Bros. v. City of Los An¬ 
geles, 76 P 2d 97, 10 Cal.2d 603. 
Fla.—Gray v. Central Florida Lum¬ 
ber Co., 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co. v. Gray, 63 
S.Ct 84, 287 U.S. 634, 77 LEd. 649. 
Minn.—General Mills v/ Division of 
Employment and Sec. for Minne¬ 
sota, 28 N.W.2d 847, 224 Minn. 306 
—National Tea Co. v. State, 286 
N.W. 360, 20$ Minn. 443, vacated 

114 


84 fc.j.a. 

provided the classification of the 

on other grounds State of Minne¬ 
sota v. National Tea Co., 60 S.Ct. 
676, 309 U.S. 661, 84 L.Ed. 920. re¬ 
instated National Tea Co. v. State, 
294 N.W. 230, 208 Minn. 607. 

Ohio.—Toungstown Sheet ft Tube Co. 
v. City of Toungstown, 108 N.E.2d 
571, 91 Ohio App. 431—State v. 
Fields, App., 35 N.E.2d 744. 

(2) Legislature has wide range of 
choice in classifying and limiting 
subjects of taxation, and choice is 
as broad where tax Is laid on one or 
a few of attributes of ownership as 
when laid on them all—Henneford 
v. Silas Mason Co, Wash, 67 S.Ct. 
524, 300 US. 577, 81 L.Ed. 814. 

Bias tie power 

Classification for purpose of taxa¬ 
tion under constitution is necessari¬ 
ly elastic, and if selection is neither 
capricious nor arbitrary, and rests on 
some reasonable consideration of dif¬ 
ference or policy, there is no denial 
of equal protection of the law—Dole 
v City of Philadelphia. 11 A 2d 1C3, 
337 Pa. 375, opinion supplemented 11 
A2d 767, 337 Pa. 375. 

Ownership of property 

The taxing power may be exer¬ 
cised on one or all the attributes 
of the ownership of property, a tax 
may be levied on one attribute relat¬ 
ing to a transaction involving a pur¬ 
chase or sale, and in another instance 
a tax can be levied on the attribute 
of ownership which concerns the use 
of property as distinguished from 
the transaction which involves the 
acquisition of the property that en¬ 
ables the use—Williamsburgh Power 
Plant Corp. v. City of New Tork, 7 
N.T.S.2d 326, 265 App Div, 214, af¬ 
firmed 20 N.E 2d 12, 280 N.T. 651. 

5. Ala.—State v Alabama Power Co , 
48 So 2d 445, 254 Ala. 327—Henry 
v. Shevinsky, 195 So. 222, 239 Ala. 
293—Frazier v. State Tax Commis¬ 
sion, 175 So. 402, 234 Ala. 353, 110 
A.L.R, 1479. 

Arlz.—State Tax Commission v. Shat- 
tuck, 38 P.2d 631, 44 Ariz. 379 
Ark.—Baldwin v. City of Blythe- 
vllle, 208 S.W.2d 458, 212 Ark. 975. 
Cal.—Koenig v. Johnson, 163 P.2d 
746, 71 Cal.App 2d 739—People v 
Keith Ry. Equipment Co., 161 P.2d 
244, 70 Cal.App.2d 339—Abrams v. 
City and County of San Francisco, 
11* P.2d 197, 48 Cal.App.2d 1. 

Ind—Lutz v. Arnold, 193 N.E. 840, 
208 Ind. 480, rehearing overruled 
196 N.E. 702, 208 Ind. 480. 

Iowa.— Corpus Juris olted la Dickin¬ 
son v. Porter, 35 N.W.2d 66. 72, 
240 Iowa 396, appeal dismissed 70 
S Ct. 88, 338 U.S. 843, 94 L.Ed. 615. 
Md.—Oursler v. Tawes, 18 A2d 763, 
178 Md. 471, followed in Culver v. 
Tawes, 13 A2d 771. 

Mich.—Miller v. Michigan State Ap¬ 
ple Commission, 296 N.W. 245, 296 
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Mich. 248—Shlvel v. Vidro, 284 N. 
W. 78, 298 Mich. 10—C, P. Smith 
Co. v. Fitzgerald, 259 N.W. 852, 
270 Mich. 659, appeal dismissed C. 
P Smith Co. v. Atwood, 56 S.Ct. 
1X5, 296 U.S. 659, 80 L.Ed. 470. 

Minn—General Mills v. Division of 
Employment and Sec. for Minne¬ 
sota, 28 N.W.2d 847, 224 Minn. 306 
—Heed v, Bjornson, 253 N.W 102, 
191 Minn. 254, followed in Thomp- 
son-Parker Holding: Co. v. Bjorn¬ 
son, 253 N.W. 110, 191 Minn. 271. 

Mo-'-State ex rel. Transport Mfg. & 
Equipment Co. v Bates, 224 S.W 2d 
996, 359 Mo. 1002—City of Cape 
Girardeau v. Fred A Groves Motor 
Co, 142 S.W.2d 1040, 346 Mo. 762 

Neb—Thorin v. Burke, 118 NW.2d 
664, 146 Neb. 94—Continental Ins. 
Co. v. Smrha, 270 NW. 122, 131 
Neb 791 

N M —State ex reL Attorney General 
v Tittmann, 75 P 2d 701, 42 N M. 
76. 

N.Y —New York Rapid Transit Corp. 
v. City of New York, 9 N.E 2d 858, 
275 NY. 268, followed in Brooklyn 
& Queens Transit Corp. v. City of 
New York, 11 N E 2d 293, 276 N.Y. 
454, affirmed New York Rapid 
Transit Corp v City of New York, 
68 SCt 721, 303 U.S 673, 82 LEd 
1024, rehearing denied 68 S Ct. 939, 
304 US 588, 82 LEd 1548, and 
Brooklyn & Queens Transit Corp 
v. City of New York, 68 S.Ct. 939, 
304 US 588, 82 LEd. 1648 

N C —Snyder v Maxwell, 9 S E 2d 
19, 217 NC 617—Leonard v Max¬ 
well. 3 S E 2d 3.16, 216 N C. 89, 
appeal dismissed 60 S Ct. 176, 308 
US. 516, 84 LEd 439 

Ohio—Corpus Juris quoted in State 
v Davis, 9 NE 2d 684, 687, 132 Ohio 
St 665. 

Okl —Magnolia Petroleum Co v. Ok¬ 
lahoma Tax Commission, 106 P 2d 
829, 188 Okl. 86—In re Assessment 
of Sales Tax Against Knapp, 95 
P.2d 92, 185 Okl 584 

Or.—Fox V. Galloway, 148 P 2d 922, 
174 Or 339—Safeway Stores v. 
City of Portland, 42 P 2d 162, 149 
Or. 581. 

Pa.—Appeal of School Dist. of City 
of Allentown, 87 A 2d 480, 370 Pa- 
161—Dufour v. Maize, 56 A.2d 675, 
368 Pa. 809, 1 A.L.R 2d 563—In re 
Pennsylvania Co. for Insurances 
on Lives and Granting Annuities, 
37 A 2d 57, 345 Pa. 130—Common¬ 
wealth v. McCarthy, 3 A.2d 267, 
832 Pa. 465—In re RowelPs Estate, 
1178 A. 634, 815 Pa. 181—Supervis¬ 
ors of M&nheim Tp., Lancaster 
County v. Workman, 35 A.2d 747, 
154 Pa.Super. 146, reversed on oth¬ 
er grounds 38 A.2d 273, 350 Pa. 
168 —in re Donnelly's Estate, 173 
A. 876, 113 Pa.Super. 274. 

Tex,-—San Jacinto Nat. Bank v. Shep¬ 
pard, Civ.App., 125 S.W.2d 716. 


Utah.—U. 8 . Smelting, Refining & 
Min. Co. v. Haynes, 176 P.2d 622, 
111 Utah 172. 

Vt—Colgate v. Harvey, 176 A. 352, 
107 Vt 28, reversed on other 
grounds 56 S.Ct. 252, 296 U.S. 404, 
80 LEd. 299, il02 A L.R. 54. 

Wash.—State ex rel. Mason County 
Logging Co. v. Wiley, 31 P.2d 539, 
177 Wash. 65— Corpus Juris quoted 
in Miethke v. Pierce County, 23 
P 2d 405, 407, 173 Wash. 381. 

61 C.J. p 127 note 7. 

Natural class 

Constitutional provision that taxes 
shall be uniform on the same class of 
subjects requires that class taxation i 
include within the established class 
all who belong In it and exclude all 
who do not belong in it, and all 
in each natural class must be taxed 
or exempted alike —State ex rel. 
Transport Mfg. & Equipment Co v 
Bates, 224 S.W 2d 996, 359 Mo 1002. 
Means and methods 

The provision of constitution re¬ 
quiring uniformity of all taxes re¬ 
quires only that the same means and 
methods be applied impartially to all 
constituents of each class, so that it 
operates equally and uniformly on all 
persons and corporations in similar 
circumstances —City and County of 
Denver v. Lewin, 105 P.2d 854, 106 
Colo. 331. 

Property of like kind and character 

Under constitutional provision that 
taxation shall be by general law! 
"uniform" as to the class on which | 
it shall operate, the uniformity re¬ 
ferred to applies to property of like 
kind and character and similarly sit¬ 
uated —People ex rel. Toman v 
Olympia Fields Country Club, 28 N. 
E.2d 109. 374 Ill. 101. 

"All taxes" 

Under constitutional provision that 
"all taxes" shall be uniform on the 
same class of subjects, the words "all 
taxes" include property tax, inherit¬ 
ance tax, succession tax, and all oth¬ 
er kinds of tax the subjects of which 
are susceptible of just and proper 
classification —American Stores Co. 
v. Boardman, 6 A.2d 826, 336 Pa. 36. 

6. US.—Nutt v. Ellerbe, DC SC, 
56 F.2d 1058—Stewart Dry Goods 
Co v. Lewis, D C Ky., 7 F.Supp. 
438, 8 F.Supp 396, reversed on 
other grounds 65 S Ct. 525, 94 U. 
S. 550, 79 L.Ed 1054, rehearing de¬ 
nied 55 SCt. 652, 295 US. 768, 79 
LEd. (1709, Levy v. Lewis, 65 S.Ct. 
652, 295 U.S. 768, 79 LEd. 1709, 
J. C. Penney Co. v. Lewis, 55 S.Ct. 
652, 295 U.S. 768, 79 L.Ed. 1709. and 
Kroger Grocery & Baking Co. v. 
Lewis, 56 S.Ct 652, 295 U.S. 768, 
79 L.Ed. 1709. 

Ala.—State v. Alabama Educational 
Foundation, 163 So. 527, 231 Ala. 
11 . 
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the subjects of taxation, as has 

Ariz.—Brophy v. Powell, 121 P.2d 647, 
68 Ariz. 543—People's Finance & 
Thrift Co. v. Pima County, 38 P 2d 
643, 44 Ariz. 440—State Tax Com¬ 
mission v. Shattuck, 88 P.2d 631, 44 
Ariz. 379. 

Ark.—Hogue v. Housing Authority of 
North Little Rock, 144 &W.2d 49, 
201 Ark. 263. 

Cal.—Delaney v. Lowery, 154 P.2d 
674, 25 Cal 2d 561, followed in Hoyt 
v. Woody, 154 P 2d 680, 25 Cal 2d 
947—Barker Bros v. City of Los 
Angeles, 76 P 2d 97, ilO Cal.2d 603— 
Maranville v State Board of Equal¬ 
ization, 222 P 2d 898, 99 Cal.App 2d 
841—Koenig v Johnson, 163 P2d 
746, 71 Cal App 2d 739—People v. 
Keith Ry Equipment Co, 161 P.2d 
244, 70 Cal.App 2d 339. 

Conn —Spector Motor Service ▼. 
Walsh, 61 A.2d 89, 135 Conn. 37. 

Del —Conard v. State, 16 A.2d 121, 
2 Terry 107—Philadelphia, B. & 
W. R Co. v. Mayor and Council 
of Wilmington, 67 A 2d 769," 30 
Del Ch 213. 

Fla—Gray v. Central Florida Lum¬ 
ber Co. 140 So 320, 104 Fla, 446. 
rehearing denied 14 j 1 So 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co v. Gray, 53 
SCt. 84, 287 US 634, 77 LEd 649 

Ga.—Forrester v Edwards, 15 S.E 2d 
851, 192 Ga 529. 

Idaho.—Big Wood Canal Co v. Unem¬ 
ployment Compensation Division of 
Industrial Accident Board, 126 P 
2d 15, 63 Idaho 785—State ex rel 
Anderson v. Rayner, 96 P 2d 244, 60 
Idaho 706—United Pacific Ins. Co 
v. Bakes. 67 P 2d 1024, 57 Idaho 637 

Ill —City of Chicago v Ames, 7 N E 
2d 294, 365 Ill 629, 109 A L R 1509 

Ind—Benner-Coryell Lumber Co. v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 N E 2d 776, 218 Ind 
20, certiorari denied Indiana Unem¬ 
ployment Compensation Board v. 
Benner-Coryell Lumber Co., 61 S.Ct. 
741, 312 U.S. 698, 85 L Ed 1132. 

Iowa.—Corpus Juris cited in Dickin¬ 
son v. Porter, 35 N.W 2d 66, 72, 240 
Iowa 393, appeal dismissed 70 SCt 
88, 338 U.S 843. 94 L.Ed. 516 

Ky—Davis v. Pelfrey, 147 S.W.2d 
723, 285 Ky. 298—Hartman v. City 
of Louisville, 138 SW,2d 948, 282 
Ky. 487—Reynolds Metal Co. v. 
Martin, 107 SW.2d 251, 2&9 Ky. 
378, dismissed 58 S.Ct. 146, 302 
U.S. 646, 82 L.Ed. 502. 

Md—Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A. 
2d 666, 183 Md. 87. 

Minn.—General Mills v. Division of 
Employment and Sec. for Minneso¬ 
ta, 28 N.W.2d 847, 224 Minn. 306— 
Montgomery Ward & Co. v. Com¬ 
missioner of Taxation, 12 N.W 2d 
625, 216 Minn. 307—National Tea 
Co. v. State, 286 NW. 360, 205 
Minn. 443, vacated on other 
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been held, is not arbitrary. 7 Inequalities resulting | from singling out one particular class for taxation 


grounds State of Minnesota ▼. Na¬ 
tional Tea Co. 60 S.Ct. 676, 809 
U.S. 561, 84 L.Ed. 920, reinstated 
National Tea Co. v. State, 294 N. 
W. 230, 208 Minn. 607—Cherokee 
State Bank of St. Paul v. Wallace, 
279 N.W. 410, 202 Minn. 582— 
Apartment Operators* Ass’n v. City 
of Minneapolis, 254 N.W. 443, 19*1 
Minn. 365—Reed v. BJornson, 253 
N.W. 102, 191 Minn. 254, followed 
in Thompson-Parker Holding: Co. v. 
BJornson, 253 N.W. 110, 191 Minn. 
271. 

Mo—State ex rel. Transport Mfgr. & 
Equipment Co. v. Bates, 224 S W. 
2d 996, 359 Mo 1002—State ex rel. 
Jones v. Nolte, 165 S.W.2d 632, 
350 Mo. 271. 

Neb—Thorin v. Burke, 18 N.W. 2d 
664, 146 Neb. 94. 

N.M —Amarlllo-Pecos Val. Truck 
Lines v. Gallegros, 99 P 2d 447, 44 
N.M. 120—State ex rel. Attorney 
.General v Tittmann, 75 P 2d 701, 42 
NM. 76. 

NY.—People ex rel. Schick v. Mar¬ 
vin, 292 N.Y.S. 93, 249 App Div. 
293, remitted 2 N.E 2d 634, 271 

NY. 219, motion denied 8 NE2d 
618, 274 NY. 491, affirmed 11 N.E 2d 
767, 275 N Y 687—W H H Cham¬ 
berlin, Inc., v. Andrews, 286 N.Y.S 
242, 159 Misc 124, modified on oth¬ 
er grounds 2 N E 2d 22, 271 N Y 1, 
106 ALR. 1519, affirmed 67 SCt. 
122, 299 U.S. 515, 81 L Ed 380, re¬ 
hearing denied 67 SCt. 926, 301 U.S. 
714, 81 LEd. 1365. 

N.C.—Snyder v. Maxwell, 9 S E 2d 19, 
217 N.C. 617—Leonard v. Maxwell, 
3 S E 2d 316, 216 N C. 89, appeal dis¬ 
missed 60 S.Ct 175, 308 US. 616, 
84 L.Ed. 439. 

Ohio—Corpus Juris quoted in State 
v. Davis, 9 N.E.2d 684, 687, 132 
Ohio St. 565—Youngstown Sheet & 
Tube Co. v. City of Youngstown, 
108 N E 2d 671, 91 Ohio App. 431. 

Okl.—McCutchan v. Oklahoma Tax 
Commission, 132 P 2d 337, 191 Okl. 
578—In re Assessment of Sales Tax 
Against Knapp, 95 P.2d 92, 185 Okl. 
584. 

Or—Pox v. Galloway, 148 P.2d 922, 
174 Or 339—Safeway Stores v. City 
of Portland, 42 P.2d 162, 149 Or. 
581—Portland Van & Storage Co v. 
Hogs, 9 P 2d 122, d39 Or. 434, 81 A. 
LR. 1136. 

Pa.—Sablosky v. Messner, 92 A 2d 
411, 872 Pa. 47—Appeal of School 
Diet of City of Allentown, 87 A 
2d 480, 370 Pa. 161—Commonwealth 
v. Fireman*s Fund Ins. Co., 87 A2d 
255, 869 Pa. 660—Commonwealth v. 
Stewart 12 A 2d 444, 838 Fa. 9, af¬ 
firmed Stewart v. Commonwealth 
of Pennsylvania, 61 S.Ct 445, 312 
TJ.S. 649, 85 L.Ed. 1101—Supervis¬ 
ors Of Manheim Tp., Lancaster 
County v. Workman, 85 A 2d 747, 
154 Pa.Super. 146, reversed on oth¬ 


er grounds 38 A2d 273, 850 Pa. 
168—In re Donnelly's Estate, 173 
A 876, 113 Pa.Super. 274—Common¬ 
wealth v. American Gas Co., Com. 
PI, 54 Dauph.Co. 115, affirmed 42 
A 2d 161, 352 Pa. 113—Common¬ 
wealth ex rel. Department of Jus¬ 
tice v. A. Overholt & Co., Com.PI., 
45 DauphCo. 171. 

Tenn.—Corn v. Fort, 95 S W.2d 620, 
170 Tenn. 377, d06 ALR. 647. 

Tex—Alexander v. City of Fort 
Worth, Civ App., 57 &W.2d 853, er¬ 
ror refused. 

Vt.—Colgate v. Harvey, 175 A 352, 
107 Vt 28, reversed on other 
grounds 56 S Ct 252, 296 U.S. 404, 
80 LEd 299, 102 A.L.R. 54. 

Va.—Great Atla .tic & Pacific Tea Co. 
v. City of Richmond, 33 S E.2d 795, 
183 Va. 931 

Wash.—State v. Lawton, 172 P 2d 465, 
25 Wash 2d 750— Corpus Juris quot¬ 
ed la Miethke v. Pierce County, 23 
P 2d 405, 407, 173 Wash. 381. 

61 C.J. p 127 note 8. 

Consideration of practical effect 
In determining reasonableness of 
classification of taxable subjects, 
practical effect classification is bound 
to have on business and organized 
society, such as encouraging volun¬ 
tary tax delinquencies, may be con¬ 
sidered.—State ex rel. Matteson v. 
Luecke, 260 NW 206, 194 Minn 246, 
99 A.LR. 1053. 

Meaning of constitutional provision 

The constitutional provision that 
all taxes shall be uniform on same 
class of subjects means that classifi¬ 
cation by legislative body must be 
reasonable and that taxes must be 
applied with uniformity on similar 
kinds of business or property and 
with substantial equality of tax bur¬ 
den on all members of same class.— 
Hammermill Paper Co. v. City of 
Erie, 92 A2d 422, 372 Pa. 85. 
Question of degree 

In determining whether a statute 
imposing a tax is arbitrary and un¬ 
reasonable, the standard to be ap¬ 
plied is not rigid, and question is 
usually one of degree—In re Van¬ 
derbilt’s Estate, 22 N E 2d 379, 281 
N.Y. 297, affirmed Whitney v. State 
Tax Commission of New York, 60 
S.Ct. 635, 309 U.S. 530, 84 L.Ed. 909. 
Nature of tax 

Same tax can be sustained as prop¬ 
erty tax against one taxpayer, as 
privilege tax against another, and as 
combination property and privilege 
tax against a third —H&ssler v. Eng- 
berg, 48 N.W.2d 343, 233 Minn. 487. 

7. U.S—Nutt v. Ellerbe, D.C.S.C., 56 
F.2d 1058—^Southern Grocery Stores 
v. South Carolina Tax Commission, 
D.C.S.C., 55 F.2d 981. 

Ala.—State v. Alabama Educational 
Foundation, 163 So. 527, 281 Ala. 11. 
Ariz.—Powell v. Gleason, 74 P.2d 47, i 
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60 Arts. 642, 114 AL.R. 838—Peo¬ 
ple’s Finance & Thrift Co. v. Pima 
County, 38 P.2d 648, 44 Ariz. 440— 
State Tax Commission v. Shattuck, 
38 P.2d 631, 44 Ariz. 879. 

Conn.—Spector Motor Service v. 
Walsh, 61 A.2d 89. 135 Conn 37. 

Del —Conard v. State, 16 A 2d 121, 
2 Terry 107—Philadelphia, B. & W 

R. Co. v. Mayor and Council of 
Wilmington, 67 A2d 759, 30 Del Ch. 
218. 

Fla.—Gray v. Central Florida Lumber 
Co, 140 So. 320, 104 Fla. 446, re¬ 
hearing denied 141 So. 604, 104 Fla 
446, certiorari denied Central Flor¬ 
ida Lumber Co. v. Gray, 53 S Ct. 
84, 287 US. 634, 77 LEd. 649 

Ga.—Forrester v. Edwards, 16 S.E. 
2d 851, 192 Ga. 529—Elder v. Smith, 
2 SE 2d 670, 188 Ga. 65. 

Idaho—Big Wood Canal Co. v. Un¬ 
employment Compensation Division 
of Industrial Accident Board, 126 
P.2d 15. 63 Idaho 785. 

Ind—Lutz v. Arnold, 193 N.E 840. 
208 Ind. 480, rehearing overruled 
196 NE. 702, 208 Ind 480 

Ky—Davis v. Pelfrey, 147 S W 2d 
723, 285 Ky 298—Reynolds Metal 
Co v. Martin, 107 S W 2d 251, 269 
Ky 378, dismissed 58 S.Ct. 14C, 302 
US 646, 82 LEd 602. 

La—Interstate Oil Pipe Line Co v 
Guilbeau, 46 So 2d 113, 217 La 160 

Md—Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 3G A 
2d 666, 183 Md 87—Blaustein v 
Levin, 4 A 2d 861, 176 Md 423. 

Minn —General Mills v. Division of 
Employment and Sec for Minneso¬ 
ta. 28 N W 2d 847, 224 Minn 306- 
National Tea Co. v. State, 286 N 
W 360, 205 Minn 443, vacated on 
other grounds State of Minnesota 
v. National Tea Co, 60 SCt 676, 
309 US. 551, 84 LEd. 920, rein¬ 
stated National Tea Co v. State, 
294 NW. 230, 208 Minn. 607—Cher¬ 
okee State Bank of St. Paul v. Wal¬ 
lace, 279 NW. 410, 202 Minn 582 
—Reed v. BJornson, 253 NW. 102, 
191 Minn. 254, followed in Thomp¬ 
son-Parker Holding Co. v. Bjorn- 
son, 253 NW. 110, 191 Minn 271. 

Mo—State ex rel. Transport Mfg. & 
Equipment Co. v. Bates, 224 S.W 
2d 996, 359 Mo. 1002—Pratt & 

Whitney Aircraft Corp. of Mo. v. 
Unemployment Compensation Com¬ 
mission, 193 S.W.2d 1, 354 Mo. 1017. 

N.Y.—People ex rel. Schick v. Mar¬ 
vin, 292 N.Y.S. 98, 249 App Div. 
293, remitted 2 N.E 2d 634, 271 N. 
Y. 219, motion denied 8 NE2d 618, 

274 NY. 491, affirmed 11 NE.2d 767, 

275 N.Y. 587—Steuben Restaurants, 
Inc. v. City of New York, 114 N.Y. 

S. 2d 763, 202 Misc. 22—W. H. H 
Chamberlin, Inc. v. Andrews, 286 
N.Y.S. 242, 159 Misc. 124, modified 
on other grounds 2 N.E.2d 22, 271 
N.Y. 1, 106 AL.R. 1519, affirmed 
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infringe no constitutional limitation, 8 and the legis¬ 
lature, in making a classification for tax purposes, 
i9 not required to make meticulous adjustments in 
an effort to avoid incidental hardships. 9 However, 


the legislature must treat alike all persons in similar 
circumstances, 10 and refrain from clear and hostile 
discrimination against particular persons or class¬ 
es; 11 and a classification cannot be sustained which 


67 set 122 , 299 US. 615, 81 L. 
Ed 380. rehearing denied 57 S.Ct. 
926, 301 US. 714, 81 L.Ed. 1365. 
NC—Leonard v. Maxwell, 3 SE.2d 
316, 216 N.C 89, appeal dismissed 
60 SCt. 176, 308 US. 616, 84 LEd. 
439—Roach v. City of Durham, 169 
SE. 149, 204 NC 587. 

Ohio—Corpus Juris quoted iu State 
v Davis. 9 N E 2d 684, 687, 132 
Ohio St 656—Youngstown Sheet & 
Tube Co. v City of Youngstown, 
108 N E 2d 571, 91 Ohio App. 431. 
Okl —Custer County Excise Board v. 
St Louis-San Francisco Ry Co, 
207 P 2d 774, 201 Okl 628 
Or—Safeway Stores v City of Port¬ 
land, 42 P.2d 162, 149 Or. 681—Port¬ 
land Van & Storage Co. v. Hoss, 9 
P 2d 122, 139 Or. 434, 81* A.L R. 
1136 

Pa—Sablosky v Messner, 92 A2d 
411, 372 Pa 47—Appeal of School 
Dist of City of Allentown, 87 A. 
2d 480, 370 Pa 161—F"idelity-Phila- 
delphia Trust Co. v Hines, 10 A.2d 
663, 837 Pa. 48—Board of Christian 
Education of Presbyterian Church 
in U S v School Dist. of City of 
Philadelphia, 91 A 2d 372, 171 Pa. 
Super 610 

Tenn —McCord v Southern Ry Co , 
213 S W 2d 184, 187 Tenn 247- 
Royal Crown Bottling Co of Knox¬ 
ville v Stokes, 146 SW.2d 838, 
177 Tenn. 117. 

Utah —Garrett Freight Lines v 
State Tax Commission, 136 P 2d 
523, 103 Utah 390, 146 A.L.R 1003. 
Va.—Virginia Elec & Power Co v 
Commonwealth, 6 S E 2d 680, 174 
Va 316 

Wash —Corpus Juris quoted in 

Miethke v Pierce County, 23 P 2d 
406, 407, 173 Wash. 381. 

61 C J p 128 note 9 

Portion of olass 

The legislature may not arbitrarily 
designate for taxation a portion only 
of a separate class and thus exclude 
a, portion which reasonably should be 
included and taxed, and the tax im¬ 
posed must apply alike to all natural¬ 
ly and reasonably within the classifi¬ 
cation set up by the statute—State 
ex rel Transport Mfg & Equipment 
Co. v Bates, 224 S.W.2d 996, 359 Mo. 
1002. 

Definiteness of exemptions and im¬ 
positions 

The rule of classification requires 
a definite statement of exemptions 
and impositions of taxes, property 
and excise, under the taxing and po¬ 
lice power of the government.—City 
of Birmingham v. Home Ins. Co., 198 
So. 716, 240 Ala. 196. 


Conclusive presumption 

There must always be some reason 
based on fact, not fiction, for impos¬ 
ing a particular tax on a particular 
class, and absence of any basis for 
classification may not be hidden by 
an arbitrary creation of a conclusive 
presumption—In re Vanderbilt’s Es¬ 
tate, 22 N E 2d 379, 281 NY 297, af¬ 
firmed Whitney v State Tax Com¬ 
mission of New York, 60 S.Ct. 635, 
309 U S 530, 84 L Ed 909—In re Wat¬ 
son’s Estate, 56 N Y S 2d 443, 185 
Misc 735 

8. Cal —City of San Mateo v. Mul- 

lin, 139 P 2d 351, 59 Cal App 2d 652 
Minn—Hassler v Engberg, 48 NW 

2d 343, 233 Minn 487 
Wis—In re Le Feber’s Will, 271 N 

W. 95, 223 Wis. 393, 109 A.L.R 

732 

Where not arbitrary 

(1) The inequality which necessar¬ 
ily results to some degree in every 
selection of persons for regulation 
does not place classification of such 
persons for taxation within constitu¬ 
tional prohibition against inequality 
or lack of uniformity in taxation, but 
the prohibited inequality or lack of 
uniformity must be arbitrary—Peo¬ 
ple v Keith Ry. Equipment Co, 161 
P 2d 244, 70 Cal App 2d 339. 

(2) Inequalities in state taxation 
are not forbidden and state can clas¬ 
sify, and in doing so can discriminate 
either in taxing or in exempting 
from taxation, provided discrimina¬ 
tion is not arbitrary —Southern 
Boulevard R Co v City of New 
York, CCANY, 86 F 2d 633, cer¬ 
tiorari denied 57 SCt 932, 301 US 
703, 81 L Ed 1357. 

Occasional and Incidental inequalities 

(1) Inequalities which result not 
from hostile discrimination, but oc¬ 
casionally and incidentally in the ap¬ 
plication of a system which is not 
arbitrary in its classification, are not 
sufficient to defeat a tax statute — 
Leonard v Maxwell, 3 S E 2d 316, 216 
N C 89, appeal dismissed 60 S Ct. 
175, 308 US. 516, 84 LEd 439 

(2) If classification for purpose of 
taxation is lawful, the fact that tax 
may at times bear heavily on some 
member of class will not Invalidate 
the tax.—Commonwealth v. Whiting 
Oil Co, 187 S.E 498, 167 Va. 73. 
Pronounced inequality 

The fact that pronounced tax in¬ 
equality results from classification 
does not necessarily affect validity 
of taxing statute if classification is 
within constitutional bounds and in-> 
equality may be carried even beyond 
the threshold of oppression, provided 
the tax is bona fide and not inherent¬ 
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ly oppressive —Texas Co. v. Cohn, 
112 P 2d 522, 8 Wash 2d 360, followed 
in Inland Empire Refineries v. State, 
112 P 2d 541, 8 Wash.2d 723. and 
Montana Headlight Oil Co. v. State, 
112 P 2d 641, 8 Wash 2d 724. 

9. US —New York Rapid Transit 
Corp v City of New York, NY., 
58 SCt. 721, 303 US 573, 82 LEd 
1024, rehearing denied 58 SCt 939, 
304 US. 588, 82 LEd 1548—Brook¬ 
lyn & Queens Transit Corp. v. City 
of New York, N Y, 58 S Ct. 721, 303 
US 573, 82 LEd. 1024, rehearing 
denied 58 SCt 939, 304 US. 588, 82 
LEd 1548. 

10. Conn —Spector Motor Service v. 
Walsh, 61 A 2d 89. 135 Conn 37 

Fla—Gray v. Central Florida Lum¬ 
ber Co, 140 So 320, 104 Fla. 446, 
rehearing denied 141 So 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co. v Gray, 53 S. 
Ct 84, 287 US 634, 77 LEd 649. 
Md—Anne Arundel County Com’rs 
v English. 35 A 2d 136, 182 Md 
514 

Minn—General Mills v. Division of 
Employment and Sec for Minne¬ 
sota, 28 NW2d 847, 224 Minn 306. 
NC—Leonard v Maxwell, 3 S E 2d 
316, 216 N C 89, appeal dismissed 
60 SCt 175, 308 U.S 516, 84 LEd 
439. 

Ohio —Youngstown Sheet & Tube Co. 
v. City of Youngstown, 108 N E 2d 
571, 91 Ohio App 431 

11. Fla—Gray v. Central Florida 
Lumber Co, 140 So. 320, 104 Fla. 
446, rehearing denied 141 So 604, 
104 Fla 446, certiorari denied Cen¬ 
tral Florida Lumber Co v Gray, 53 
SCt 84, 287 US 634, 77 LEd 649. 

Minn.—State v. Minnesota Federal 
Sav. & Loan Ass’n, 15 NW.2d 568, 
218 Minn 229 

Miss —State Tax Commission v. Mis¬ 
sissippi Power Co, 160 So. 907, 172 
Miss 659—Mississippi State Tax 
Commission v Flora Drug Co., 148 
So 373, 167 Miss 1. 

N H —In re Opinion of the Justices, 
81 A 2d 853. 

N.Y —W H H. Chamberlin, Inc. v. 
Andrews, 286 N.Y.S. 242, 159 Misc. 
124, modified on other grounds 2 
N E 2d 22, 271 NY. 1, 106 UK 
1519, affirmed 57 SCt 122, 299 U. 
S. 515, 81 L.Ed. 380, rehearing de¬ 
nied 57 S.Ct 926, 301 U.S. 714, U 
LEd. 1365. 

Pa—Appeal of School Dist. of City 
of Allentown, 87 A2d 480, 870 Pa. 
161—Appeal of Pennsylvania Co., 
40 Pa.Dist & Co. 489. 

61 C.J p 128 note 10. 

Violation of priaoiple of equality 
A tax becomes offensive to the 
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is arbitrary, invidious, or unreasonable. 12 The con- Ordinarily a classification for the purpose of 
stitutional requirement of uniformity may be vio- taxation must rest on some ground of difference 

lated by including in a classification for taxing pur- having a fair and substantial relation to the ob- 

poses those in fact not within the class, as well as ject of the legislation 14 or to some permitted end of 

by excluding those properly within it. 13 governmental action. 15 The classification must be 


principle of equality when some in¬ 
dividuals of a class fairly arranged 
are selected to carry a burden not 
similarly operative on all of the 
class.—Henry v. She vinsky, 195 So. 
222, 239 Ala. 293. 

Classification of subject 
A classification In a tax statute, in 
order to be valid, must be a classifi¬ 
cation of the subject of taxation, 
property, and not a classification of 
taxpayers.—State ex rel. Struble v. 
Davis, 9 N E 2d 6S4, 132 Ohio St. 555 
—Youngstown Sheet & Tube Co v 
City of Youngstown, 108 N E 2d 571, 
91 Ohio App 431. 

Bannarfciiig of funds 

Legislative provision earmarking 
funds collected is not of importance 
in determining whether or not clas¬ 
sification in challenged act is discrim¬ 
inatory—Hassler v Engberg, 48 N. 
W.2d 343, 233 Minn 487. 

Benefit 

In classifying persons for taxation 
an obligation on part of taxing pow¬ 
er to make available some benefit to 
them must exist.—Kiker v City of 
Philadelphia, 31 A 2d 289, 346 Pa 
624, certiorari denied 64 S Ct 41, 320 
US. 741, 88 LEd 439 

Tax held nondlscrlminatory 

Minn—State v Continental Oil Co, 
15 N.W.2d 642, 218 Minn 123. cer¬ 
tiorari denied 65 S Ct 562, 323 US 
803, 89 L Ed 641. 

Mo —Pratt Sc Whitney Aircraft Corp 
of Mo. v. Unemployment Compen¬ 
sation Commission, 193 S.W.2d 1, 
364 Mo 1017, 163 ALR 1141 
NJ—Raines v. Unemployment Com¬ 
pensation Commission, 28 A 2d 46. 
129 N.J.Law 28, affirmed Raines v 
U. C C. of New Jersey, 30 A 2d 
31, 129 N J Law 387, certiorari de¬ 
nied 63 SCt. 1176, 319 US 757, 
87 LEd. 1709. 

Ohio—Rowe v. Braden, 186 NE 20, 
44 Ohio App. 397, affirmed 186 N E 
392, 126 Ohio St. 533. 

12. Ariz—People's Finance & Thrift 
Co v. Pima County, 88 P.2d 643, 44 
Ariz 440. 

Pa—Appeal of School DIst. of City 
of Allentown, 87 A.2d 480, 370 Pa. 
161 

Tenn.—Corn v. Fort, 95 S.W.2d 520, 
170 Tenn. 377, 106 A.L.R. 647. 

61 C.J. p 128 note 18. 

Besidence 

Classification for taxation purposes 
based solely on residence would be 
unconstitutional —Colgate v Harvey, 
175 A. 852, 107 Vt 28. reversed on 
other ground? 56 SCt 252, 296 U.S 
404, 80 L.HKL 239, 102 ALR. 54. 


13. XU.—Ohio Oil Co. v. Wright, 63 
NR 2d 966, 386 Ill. 206. 

14. Conn—Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 Conn. 37— 
New Haven Metal & Heating Sup¬ 
ply Co. v. Danaher, 21 A.2d 383, 
128 Conn 213 

Fla.—Gray v. Central Florida Lum¬ 
ber Co, 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co v Gray, 53 S 
Ct 84, 287 US 634, 77 LEd 549. 
Ga.—Independent Gasoline Co v. Bu¬ 
reau of Unemployment Compensa¬ 
tion, 10 BE 2d 58, 190 Go. 613, cer¬ 
tiorari denied Bureau of Unemploy¬ 
ment Compensation of State of Ga. 
v Independent Gasoline Co, 61 S. 
Ct. 175, 311 US. 707, 85 LEd. 469 
Ill —City of Chicago v Ames, 7 N 
E 2d 294, 365 Ill. 629, 109 ALR 
1509 

Md —Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A 
2d 666, 183 Md 87 

Minn—General Mills v Division of 
Employment and Sec for Minne¬ 
sota, 28 N W 2d 847, 224 Minn 306 
—National Tea Co v State, 286 N. 
W 360, 205 Minn 443, vacated on 
other grounds State of Minnesota 
v National Tea Co, 60 S Ct 676, 
309 US. 651, 84 LEd 920, rein¬ 
stated National Tea Co v State, 
294 NW. 230, 208 Minn. 607—In 
re Apartment Operators' Ass’n v. 
City of Minneapolis, 254 NW 448, 
191 Minn. 365—Reed v Bjornson, 
253 NW. 102, 191 Minn. 264, fol¬ 
lowed in Thompson-Parker Holding 
Co v. Bjornson, 253 NW. 110, 191 
Minn 271. 

Neb—Moeller, McPherrin St Judd v 
Smith, 255 N.W. 561, 127 Neb 424 
N C.—Leonard v Maxwell, 3 S E.2d 
316, 216 N C. 89, appeal dismissed 
60 S.Ct. 175, 308 US 516, 84 LEd. 
439. 

Ohio—Youngstown Sheet & Tube Co 
v City of Youngstown, 108 N E 2d 
571, 91 Ohio APP 431. 

Okl —McCutchan v. Oklahoma Tax 
Commission, 132 P.2d 337, 191 Okl. 
578—In re Assessment of Sales 
Tax Against Knapp, 95 P.2d 92, 185 
Okl 584. 

Wis.—Welch v. Henry, 271 N.W. 68, 
223 Wis. 319, 109 A.L.R. 508, 

61 C J p 128 note 11. 

Public policy 

The use of exemption provisos in a 
tax statute, in order to limit the 
boundaries of the class established, 
must rest on some sound reason of 
public policy in order not to violate 
constitutional provision that taxes 
shall be uniform on the same class 
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of subjects—State ex rel. Transport 
Mfg. Sc Equipment Co v. Bates, 224 S 
W.2d 996, 359 Mo. 1002. 

DlstinotlonSy although narrow, If 
founded on a rational basis and rea¬ 
sonably related to object of legisla¬ 
tion, will not be disturbed on ground 
that differentiation is arbitrary — 
Leonard v. Maxwell, 3 S E 2d 316, 216 
N.C. 89, appeal dismissed 60 SCt. 
175, 308 US. 516, 84 LEd 439. 
Bailing revenue as object 

Application of the rule, that legis¬ 
lative classification to come within 
constitutional limitations must bear 
some reasonable relation to the ob¬ 
ject of the law in which it appears, 
to & tax law should be done with due 
appreciation of fact that usually the 
principal object of such a law is to 
raise revenue for the support of tax¬ 
ing government as a consequence of 
which the state may constitutionally 
tax one class and exempt other class¬ 
es if the classification reasonably 
tends in some lawful way to facili¬ 
tate the raising of revenue—Texas 
Co v Cohn. 112 P 2d 522. 8 Wash 2d 
360, followed in Inland Empire Re¬ 
fineries v State, 112 P 2d 641, 8 

Wash 2d 723, and Montana Headlight 
Oil Co v State, 112 P 2d 541, 8 Wash 
2d 724 

15. US—Welch v Henry, Wis, 59 
SCt 121, 305 US 134, 83 LEd 87. 
118 ALR 1142, rehearing den*ed 
59 SCt 250, 305 US 675. 83 L Ed 
437—Port Angeles Western R Co 
v Clallam County, Wash, D C 
Wash, 36 F 2d 956, affirmed. CC 
A, 44 F 2d 28, certiorari denied 
61 SCt. 495. 

Iowa—Dickinson v. Porter, 35 NW 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 SCt. 88, 338 US 843, 
94 LEd 515 

Minn—State v Donovan, 16 NW2d 
897, 218 Minn 606—State v. Minne¬ 
sota Federal Sav. & Loan Ass'n, 
15 N W 2d 568, 218 Minn. 229— 
Montgomery Ward St Co. v. Com¬ 
missioner of Taxation, 12 NW.2d 
626, 216 Minn. 307—State ex rel 
Equity Farms v. Hubbard, 280 N. 
W 9, 203 Minn. 111. 

Mont.—Wheir v. Dye, 73 P 2d 209, 
105 Mont. 847—Bank of Miles City 
v Custer County, 19 P 2d 885, 93 
Mont 291. 

Wis-In re Miller’s Estate, 3 NW 
2d 256, 239 Wis. 651, 139 A.L R. 
1056. 

Avoldanoe of double taxation 

A classification may be adopted to 
attain the end of avoiding double 
taxation.— In re Miller's Estate, su¬ 
pra. 



84 C.j.s: TAXATION §36 

based on real and substantial differences 18 which vant and pertinent as well as rational. 18 It has also 
furnish a reasonable ground for making a distinc- been held, however, that the difference between the 
tion between the different classes; 17 and it ha9 classes need not be great or conspicuous, in order 
been held that mere differences between classes is to sustain the classification, 18 and that it is not 
not sufficient but that it is required that they be rele- necessary that the basis of the classification should 


Benefits 

In clarifying persons or property 
for taxation the legislature may con¬ 
sider actual benefits.—Dickinson v 
Porter, 35 N.W.2d 66, 240 Iowa 393, 
appeal dismissed 70 S Ct. 88, 338 U.S 
843, 94 L.Ed 515. 

Bnoouragement of Industry 

A state may classify for the pur¬ 
pose of encouraging industry within 
its borders—Montgomery Ward & 
Co v. Commissioner of Taxation, 12 
N.W 2d 625, 216 Minn 307 
Belief of unemployment 

To relieve the public in whole or 
in part from the evil of unemploy¬ 
ment is a public good, a great aid to 
the commonwealth and citizens gen¬ 
erally, and if to accomplish that ob¬ 
ject classifications are made by the 
legislature, reasonably related to the 
subject matter, they may not be re¬ 
jected as illusory or arbitrary — 
Raines v. Unemployment Compensa¬ 
tion Commission, 28 A 2d 46, 129 NJ 
Law 28, affirmed Raines v U C C of 
New Jersey, 30 A 2d 31. 129 N J Law 
387, certiorari denied 63 S Ct. 1176, 
319 US 757, 87 L Ed 1709. 

16. Ky.—Great Atlantic & Pacific 
Tea Co v Kentucky Tax Commis¬ 
sion. 128 S W 2d 581, 278 Ky 367 

Minn—Montgomery Ward & Co v 
Commissioner of Taxation, 12 N 
W.2d 625, 216 Minn 307 
Pa.—Fidelity-Philadelphia Trust Co. 

v. Hines. 10 A 2d 553, 337 Pa 48 
61 C J p 128 note 13 [a] 

Differences la situation and clrctun- 
stanoss 

Classification of persons, corpora¬ 
tions, and property for taxation must 
be based on real and substantial dif¬ 
ferences in situation and circum¬ 
stances surrounding members of 
class —Continental Ins Co v Smrha, 
270 NW. 122, 131 Neb. 791. 

17. Ariz—Powell v. Gleason, 74 P 
2d 47, 50 Ariz 542, 114 ALR 838 
—People's Finance & Thrift Co v 
Pima County, 38 P.2d 643, 44 Ariz 
440. 

-Cal.—Trabue Pittman Corp. v. Los 
Angeles County, 168 P 2d 156, re¬ 
heard 175 P.2d 512, 29 Cal 2d 385 
Idaho.—Big Wood Canal Co v. Un¬ 
employment Compensation Division 
of Industrial Accident Board, 126 
P.2d 15, 63 Idaho 785—State ex rel 
Anderson v. Rayner, 96 P 2d 244, 
60 Idaho 706—United Pacific Ins, 
Co. v. Bakes, 67 P.2d 1024. 67 Ida¬ 
ho 587. 

Minn,—H&saler v, Engberg, 48 N.W. 
2d 843, 233 Minn. 487—State v. 
Donovan, 16 N.W.2d 897, 218 Minn 
606—-State v. Minnesota Federal 


Sav & Loan Ass'n, 15 N.W.2d 568, 
218 Minn, 229—Montgomery Ward 
& Co. v. Commissioner of Taxa¬ 
tion, 12 N W 2d 625, 216 Minn 307 
—National Tea Co v State, 286 N 
W. 360, 205 Minn 443, vacated on 
other grounds State of Minnesota 
v. National Tea Co, CO S Ct 676, 
309 US 551, 84 L Ed 920, rein¬ 
stated National Tea Co v State, 
294 NW 230, 208 Minn 607. 

Neb—Thorin v Burke, 18 NW2d 
664, 146 Neb 94—Moeller, McPher- 
rin & Judd v. Smith, 255 NW 551, 
127 Neb 424 

N J.—Schwartz v Essex County 
Board of Taxation, 28 A 2d 482, 
129 N J Law 129, affirmed 32 A2d 
854, 130 N J Law 177. 

N Y.—New York Steam Corporation 
v City of New York, 276 N.Y.S. 99, 
153 Misc 493, affirmed 278 N Y S 
539, 243 App Div. 772, affirmed 197 
NE 172, 268 NY. 137, 99 ALR 
1157 

Okl —Custer County, Excise Board, 
v. St. Louis-San Francisco Ry Co , 
207 P 2d 774, 201 Okl 528 
Or—Safeway Stores v. City of Port¬ 
land, 42 P 2d 162, 149 Or 581 
Pa—Fidelity-Philadelphia Trust Co. 
v. Hines, 10 A 2d 553, 337 Pa 48- 
Board of Christian Education of 
Presbyterian Church in U S v 
School Dist. of City of Philadel¬ 
phia, 91 A 2d 372, 171 Pa-Super. 
610 —In re Donnelly’s Estate, 173 
A 876, 113 Pa-Super 274—Appeal 
of Pennsylvania Co , 40 PaDist & 
Co 489 

61 C J p 128 note 13 

Natural, intrinsic, or fundamental 
distinctions 

If a classification of persons or oc¬ 
cupations made for purpose of impos¬ 
ing taxes is founded on natural, in¬ 
trinsic, or fundamental distinctions 
which are reasonable in their rela¬ 
tion to the object of the legislation 
and otherwise, they will be deemed 
to be valid and binding—Fox Bakers¬ 
field Theatre Corp v. City of Bakers¬ 
field, 222 P 2d 879, 36 Cal 2d 136— 
Koenig v. Johnson, 163 P 2d 74G, 71 
Cal App 2d 739—People v. Keith Ry 
Equipment Co., 161 P 2d 244, 70 Cal 
App 2d 339—Abrams v. City and 
County of San Francisco, 119 P,2d 
197, 48 Cal App 2d 1. 

Reason public In nature 

In order to warrant the taxing of 
one object or person and the exemp¬ 
tion of another object or person with¬ 
in the same natural class, the exemp¬ 
tion must be founded on a reason 
public In nature which in a reason¬ 
able degree, at least, would justify 
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restricting the natural class, in or¬ 
der not to violate constitutional pro¬ 
vision that taxes shall be uniform 
on the same class of subjects —State 
ex rel. Transport Mfg & Equipment 
Co v. Bates. 224 S W 2d 996, 359 Mo. 
1002. 

Similarity In essential particulars 

The constitutional requirements 
for uniform taxation and equal pro¬ 
tection do not mean that subjects of 
class selected for taxation shall be 
precisely alike, but that they must 
be alike in essential particulars 
which induced their inclusion in one 
classification—Fox t. Galloway, 148 
P 2d 922, 174 Or 339. 

Methods of taxation 

Statutory classification of subjects 
of taxation need not be based on any 
essential difference in nature or con¬ 
dition of various subjects, but may 
be based on want of adaptability to 
same methods of taxation, impracti¬ 
cability of applying same methods 
to various subjects so as to produce 
just and uniform reasonable results, 
or well-grounded considerations of 
public policy—Supervisors of Man- 
heim Tp, Lancaster County v. Work¬ 
man, 35 A2d 747. 154 Pa Super 146, 
reversed on other grounds 38 A 2d 
273, 350 Pa. 168 

18. N C —Leonard v Maxwell, 3 S. 
E 2d 316. 216 N C 89, appeal dis¬ 
missed 60 SCt 175, 308 U.S. 516, 
84 LEd 439. 

19. U S —Stewart Dry Goods Co v. 
Lewis, D C Ky, 7 FSupp. 438, 8 F. 
Supp 396, reversed on other 
grounds 55 SCt. 625, 294 U.S 660, 
79 LEd 1054, rehearing denied 65 
SCt 652, 295 US. 768, 79 LEd. 
1709, Levy v. Lewis, 55 SCt 652, 
295 US 768, 79 LEd 1709, J. C 
Penney Co v Lewis, 55 S Ct. 662, 
295 US 768, 79 LEd. 1709, and 
Kroger Grocery & Baking Co. v 
Lewis, 55 SCt 652, 295 U.S. 768, 79 
LEd 1709 

Del—Conard v. State, 16 A.2d 121, 
2 Terry 107 

Ky —Klein v Jefferson County Board 
of Tax Sup’rs, 18 SW.2d 1009, 230 
Ky. 182, affirmed 61 S.Ct. 15. 282 
U.S 19, 75 LEd 140. 

Minn.—State v Donovan, 16 NW.2d 
897, 218 Minn 606—State v. Minne¬ 
sota Federal Sav. & Loan Ass’n, 15 
N W 2d 568, 218 Minn. 229—Mont¬ 
gomery Ward & Co v Commission¬ 
er of Taxation, 12 NW2d 625, 216 
Minn. 307. 

Mont—Whcir v Dye, 73 P 2d 209, 
106 Mont 347—Bank of Miles City 
v Custer County. 19 P 2d 885, 93 
Mont 291. 



TAXATION 


84 dJ.S. 


§ 36 


be deducible from the nature of the thing classi¬ 
fied, 20 or that the classification depend on scientific 
or marked differences in the subjects classified. 21 
In other words, any substantial and reasonable basis 
of classification is allowable, 22 and a classification 
will be held valid if not palpably arbitrary. 23 A 
classification for taxation purposes is not unrea¬ 
sonable when it is compelled by constitutional re¬ 


quirements. 24 

The power to classify for tax purposes is pri¬ 
marily in the legislature, and not in the courts, 24 
and its laws should not be declared invalid unless 
it clearly appears that they transgress the consti¬ 
tution. 26 So a classification not based on an un¬ 
reasonable distinction will not be interfered with 


N.C.—Leonard v. Maxwell, 3 S E 2d 
316, 216 N C. 89, appeal dismissed 
60 S Ct. 175, 308 U.S. 616, 84 L Ed. 
439. 

Wls—Harvey v. Wisconsin Depart¬ 
ment of Taxation, 35 N.W 2d 906, 
254 Wis. 220. 

Mature of business conducted 

A classification of businesses for 
purpose of tax on gross receipts, 
based on nature of the business con¬ 
ducted rather than on amount of 
sales made, is valid even if differ¬ 
ence In method of conducting: busi¬ 
ness Is small.—Neild v. District of 
Columbia* 110 F.2d 246, 71 AppDC. 
306. 

80. U.S.—Stebbins v Riley, Cal, 45 
S.Ct 424, 268 US. 137, 69 L Ed 
884, 44 ALR 1454. 

Mont —Wheir v Dye, 73 P 2d 209, 
105 Mont. 347—Bank of Miles City 
v. Custer County, 19 P2d 885, 93 
Mont. 291. 

Vt—Colgate v. Harvey, 175 A. 352, 
107 Vt. 28, reversed on other 
grounds 56 S Ct 252, 296 U.S. 404, 
80 LEd. 299, 102 ALR. 54. 

81. Mont—State v. Stewart, 190 P 
129, 58 Mont 1—Hilger v. Moore, 
182 P 477, 66 Mont 146. 

Composition, use, or value 
As to classification for tax pur¬ 
poses, state need not resort to close 
distinction or maintain precise 
scientific uniformity concerning: com¬ 
position, use, or value. 

Fla.—Gray v Central Florida Lum¬ 
ber Co, 140 So. 320, 104 Fla. 446, 
rehearing: denied 141 So 604, 104 
Fla. 446, certiorari denied Central 
Florida Lumber Co. v. Gray, 53 S 
Ct 84, 287 U.S 634, 77 LEd 549 
N C —Leonard v. Maxwell, 3 S E 2d 
316, 216 N C 89, appeal dismissed 
60 SCt. 175, 308 U.S. 516, 84 LEd. 
439 

Fhysioal nature or condition 

Classification for tax purposes need 
not be based on essential differences 
in physical natures or conditions of 
subjects of taxation, but may be 
based on want of adaptability to, or 
impracticability of applying: same 
methods of, taxation or on well- 
gTounded considerations of public 
policy.—State Tax Commission v. 
Shattuck, 38 P 2d 631, 44 Arlz 879. 

Disputed facts 

That the facts on which classifica¬ 
tion for taxation is based may be 


disputed, or their effect opposed by 
argument and opinions of serious 
strength, does not render classifica¬ 
tion invalid—Wheir v. Dye, 73 P 2d 
209, 105 Mont. 347—Bank of Miles 
City v Custer County, 19 P.2d 885, 
93 Mont. 291. 

88. Ala—National Linen Service 
Corp. v State Tax Commlssien, 
186 So 478, 237 Ala 360, 

Ind—Richmond Baking Co. v. Dept, 
of Treasury, 18 N E 2d 778, 215 
Ind. 110. 

Minn—State v. Donovan, 16 NW.2d 
897, 218 Minn 606 

Particular differences 

A difference in population, the ad¬ 
vantage of a particular location, the 
character of a business, and the in¬ 
come derived therefrom may be used 
as bases of classification for tax pur¬ 
poses —Marion County River Transp 
Co v Stokes, 117 S.W 2d 740, 173 
Tenn 347. 

Seasonable distinction 

Discrimination in taxing statute in 
favor of certain classes is not arbi¬ 
trary where founded on reasonable 
distinction, or where any state of 
facts reasonably can be conceived to 
support it—Williams v. City of 
Bowling Green, 70 S.W.2d 967, 254 
I Ky. 11. 

23. Del —Conard V. State, 16 A.2d 
121, 2 Terry 107. 

Ill—Johnson v Halpln, 108 NE2d 
429, 413 Ill. 257 

Minn —State v Donovan, 16 N W 2d 
897, 218 Minn 606—State v. Minne¬ 
sota Federal Sav. & Loan Ass’n, 15 
N W 2d 568, 218 Minn. 229—Mont¬ 
gomery Ward & Co. v. Commission¬ 
er of Taxation, 12 N.W 2d 625, 216 
Minn 307. 

Pa—Sablosky v. Messner, 92 A.2d 
411, 372 Pa 47—In re Donnelly's 
Estate, 173 A. 876, 113 Pa Super. 
274. 

Utah—Garrett Freight Lines v. 
State Tax Commission, 135 P 2d 
523, 103 Utah 390, 146 A L.R. 1003. 
61 C J. p 128 note 17. 

Fublio policy 

A particular classification is not 
arbitrary when based on sound rea¬ 
son of public policy, and the reason 
for the classification need not be a 
good one, nor need the statute be 
just.—State v Alabama Educational 
Foundation, 163 So. 527, 231 Ala. 11. 
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Bprdsrlln* oases 

A classification for purpose of tax¬ 
ation is not necessarily invalid be¬ 
cause borderline cases may present 
situations which, if they stood alone, 
might constitute argument against 
the adopted classification.—National 
Transit Co ▼. Boardman, 197 A. 239, 
328 Pa. 450. 

84k. Pa.—Commonwealth v. Stewart, 
12 A,2d 444, 338 Pa. 9. affirmed 
Stewart v. Commonwealth of Penn¬ 
sylvania* 61 S.Ct 445, 812 U.S. 649, 
85 L.Ed. 1101. 

85. Minn.—Cherokee State Bank of 
St Paul v. Wallace, 279 NW. 410, 
202 Minn. 582 

Pa—American Stores Co. v. Board- 
man, 6 A 2d 826, 336 Pa 36—Phila¬ 
delphia Ass'n of Linen Suppliers v 
City of Philadelphia, 12 A 2d 789, 
139 PaSuper. 560. 

Funotloa of courts 

(1) In determining whether legis¬ 
lative classification violates tax uni¬ 
formity clause of constitution, courts 
sit in judgment not on legislative 
wisdom, but on legislative power — 
Commonwealth v. Lukens, 167 A. 167, 
312 Pa 220, appeal dismissed Lukens 
v Commonwealth of Pennsylvania 
54 SCt. 132, 290 US. 597, 78 LEd. 
625 

(2) Judicial function is limited to 
inquiry whether classification has ra¬ 
tional basis, and, if it has, one af¬ 
fected by statute will not be heard 
to complain that another, who might 
also have been taxed, has been pass¬ 
ed by.—Mid-States Freight Lines v. 
Bates, HINTS 2d 668, 200 Misc 886, 
affirmed 111 N Y S 2d 578, 279 App. 
Div 461, affirmed 107 N E 2d 603. 304 
NT 700, reargument denied 109 NE 
2d 82, 304 N.Y. 788 

(3) Court should not consider pro¬ 
priety or justness of classification, 
seek for motives, or criticize the pub¬ 
lic policy, but must sustain the clas¬ 
sification if there are substantial dif¬ 
ferences between the occupations 
separately classified.—Neild v. Dis¬ 
trict of Columbia, 110 F.2d 246, 71 
App.D.C. 306. 

86. Minn.—State v. Donovan, 16 N. 
W 2d 897, 218 Minn. 606—Cherokee 
State Bank of St Paul v Wallace, 
279 N.W. 410, 202 Minn. 582. 

Wash.—Libby, McNeill & Libby v. 
Ivarson, 144 P.2d 258, 19 Wash.2d' 
723. 
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by the courts, 87 nor will a classification be declared 
void as unreasonable unless plainly and grossly op¬ 
pressive and unequal or contrary to common 
right; 28 and it has been stated that no classification 
or method of computing taxes is to be held invalid 
by the courts unless it precludes the assumption that 
it was made in the exercise of legislative judgment 
and discretion. 29 It is not necessary that the court 
perceive the precise legislative reason for the classi¬ 
fication, 30 and the legislature is not required to 
preamble or label its classifications for tax purposes, 
or disclose the principles on which they are made, 
but it is sufficient if the court, on review, may find 
them supported by justifiable reasoning 31 The 
method used in the selection of classes for taxation 
purposes will not be deemed material if the results 
are lawful. 32 

A person who charges an improper classifica¬ 
tion has the burden of establishing it, 33 and, in 
the absence of a showing to the contrary, it will 
be assumed that there are good grounds for the 
classification, and the act will be upheld. 34 The 
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presumption of constitutionality can be overcome 
only by the most explicit demonstration that a 
classification is a hostile and oppressive discrimina¬ 
tion against particular persons and classes 35 The 
existence of facts to support a classification for the 
purpose of taxation must be assumed if any state 
of facts can reasonably be conceived which will 
sustain the classification. 36 There is no fixed 
standard by which the reasonableness of a classi¬ 
fication for the purpose of taxation can be meas¬ 
ured, 37 and the boundary between what is permissi¬ 
ble and what is forbidden by the constitutional re¬ 
quirement of equality is not subject to precise def¬ 
inition. 38 Accordingly, m determining the reason¬ 
ableness of a classification, each case necessarily 
depends on its own circumstances. 39 

Provisions of the state constitutions as to uni¬ 
formity and equality of taxation and the equal pro¬ 
tection clause contained in the federal Constitution 
impose identical restrictions on the legislative power 
of the state concerning classification for purposes 
of taxation, 40 and they are to be construed alike 


27. Kan — Corpus Juris cited in 

Hunt v Eddy. 90 P 2d 747. 755, 150 
Kan 1 

Minn—State v Donovan, 16 N W 2d 
897, 218 Minn 606 

Miss—Quinn v City of McComb, 55 
So 2d 479, 212 Miss 730 
NH.—In re Opinion of the Justices, 
81 A 2d 851—In re Opinion of the 
Justices, 81 A 2d 845 
N J —Ring v Mayor and Council of 
Borough of North Arlington, 66 A. 
2d 744, 136 N J Law 494, affirmed 
61 A.2d 508, 1 NJ. 24, appeal dis¬ 
missed 69 SCt 250, 335 US 889, 
93 LEd. 427 

Pa— Philadelphia Ass’n of Linen 
Suppliers v. City of Philadelphia, 
12 A.2d 789, 139 Pa Super. 660— 
In re Donnelly’s Estate, 173 A. 876, 
113 Pa.Super 274 

Tenn —McCord v. Southern Ry. Co, 
213 S.W.2d 184, 187 Tenn. 247. 

Va.—Commonwealth v Whiting Oil 
Co, 187 SE 498, 167 Va. 73. 

61 C J p 128 note 19. 

axlsttatf power 

Classification or selection of ob¬ 
jects of taxation should not be con¬ 
demned where power to enact meas¬ 
ure exists.—Tolerton & Warfield Co 
v. Iowa State Board of Assessment 
and Review, 270 N.W. 427, 222 Iowa 
908. 

28. Mass —Trefry v. Putnam, 116 N 
E. 904, 227 Mass 522, LR.A.1917F 
806. 

61 C J p 129 note 20. 

29. Mont—Wheir v. Dye, 73 P.2d 
209, 105 Mont. 347—Bank of Miles 
City v. Custer County, 19 P.2d 885, 
98 Mont. 291. 


Vt—Colgate v Harvey, 175 A 352, 
107 Vt 28, reversed on other 
grounds 56 S Ct 252, 296 U S 404, 
80 LEd 299, 102 ALR 51 
61 C J p 129 note 21. 

Statute capable of two interpreta¬ 
tions 

If statute providing for classifica¬ 
tion is capable of two interpretations, 
one of which would provide for uni¬ 
form taxes and the other not, former 
interpretation is to be preferred—In 
re Rowell's Estate, 173 A 634, 315 
Pa. 181 

No violence to oomuon sense 

Courts will not assume to substi¬ 
tute their Judgment as to what is a 
reasonable and proper classification 
for purpose of taxation for the judg¬ 
ment of the legislature, or whether 
the classification is the wisest or 
best that could be made, and the 
classification will be held valid, if the 
courts are able to see that the leg¬ 
islature could regard it as reasonable 
and proper without doing violence to 
common sense—Conard v State, 16 
A 2d 121, 2 Terry, Del, 107. 

30. Del.—Conard v. State, supra 
3X. N C.—Snyder v. Maxwell, 9 S E. 
2d 19, 217 N.C 617. 

32. N C —Leonard v. Maxwell, 3 S. 
E 2d 316, 216 N.C. 89, appeal dis¬ 
missed 60 SCt 175, 808 U.S. 616, 
84 LEd. 439. 

33. Pa —Appeal of Pennsylvania 

Co, 40 Pa Dist & Co. 489—Com¬ 
monwealth v Mellon Indemnity 
Corp , Com PI, 60 Dauph Co. 197. 

Tenn.—McCord v. Southern Ry. Co., 
213 S W.2d 184, 187 Tenn. 247. 

34L Cal.—Fox Bakersfield Theatre 
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Corp v City of Bakersfield, 222 P 
2d 879. 36 Cal 2d 136 

35. U S.—Rivera v Buscaglia, C.CA. 
Puerto Rico, 146 F 2d 461. 

36. U S —White Packing Co v Rob¬ 
ertson, CCANC, 89 F 2d 775 

Del—Conard v. State, 16 A 2d 121, 2 
Terry 107—Philadelphia, B & W 
R Co v. Mayor and Council of 
Wilmington, 57 A.2d 759, 30 Del. 
Ch 213 

Ky—Reynolds Metal Co. v Martin, 
107 S W 2d 251, 269 Ky. 378, dis¬ 
missed 58 SCt 146, 302 US 646, 
82 L Ed 502. 

37. Del —Conard v. State, 16 A 2d 
121, 2 Terry 107. 

38. N.C—Leonard v Maxwell, 3 S 
E 2d 316, 216 NC. 89, appeal dis¬ 
missed 60 SCt 175, 308 US. 516, 
84 LEd. 439. 

39. Del—Conard v. State, 16 A 2d 
121, 2 Terry 107—Philadelphia, B 
& W. R Co v Mayor and Council 
of Wilmington, 57 A 2d 759, 30 Del 
Ch 213. 

Pa.—Commonwealth ex rel Depart¬ 
ment of Justice v. A. Overholt & 
Co, Com.Pl„ 46 Dauph Co. 171. 

40. Minn.—National Tea Cot v 
State, 286 N.W. 360, 205 Minn. 443, 
vacated on other grounds State of 
Minnesota v. National Tea Co, 60 
SCt. 676, 309 U.S. 651, 84 LEd 
920, reinstated National Tea Co 
v. State, 294 N.W. 230, 208 Minn 
607. 

No snore restrictive 

The state constitutional provision 

that taxes shall be uniform on the 

same class of subjects is no more re¬ 
strictive than the equal protection 
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with regard to permissible classification , 41 at least 
with respect to classification according to kind and 
quality as distinguished from classification based on 
volume or quantity . 42 It has been held that the 
legislative subjects affecting the principles of state 
taxation cannot be so classified as to embrace less 
than the entire state ; 48 and whether a classifica¬ 
tion relating to assessment and collection of taxes 
embracing less than all the counties of the state is 
permissible under the requirement of uniformity 
depends on the nature of the subject regulated and 
the reasonableness of the classification . 44 Under a 
constitutional provision declaring that all men when 
they form a social compact are equal in rights, 
it has been held that a statute selecting leasehold 
interests in one town and establishing for them a 
measure of taxation on the value of the land and 
not the leasehold interest, when all other land un¬ 
der lease is,taxed against its owner, is class legisla¬ 
tion and unconstitutional . 45 So, too, a statute vali¬ 
dating assessment lists in one town in so far as 
they may contain lands and buildings assessed 
against lessees holding under long-term leases as 
record owners has been held invalid . 46 In juns- 


,£4 

dictions where only geographical and not intrinsic 
uniformity is required, a tax law cannot be chal¬ 
lenged because of an arbitrary classification unless 
that classification discriminates on a geographical 
basis . 47 

Subclassification . The power to classify has 
been held to imply the right to subclassify . 48 The 
state is not bound to tax every member of a class 
or none, but may make distinctions of degree 
having a rational basis, and such distinctions, when 
subjected to judicial scrutiny, must be presumed to 
rest on such basis, if there is any conceivable state 
of facts supporting it . 49 

b. Particular Classifications 

The legislature may make reasonable classifications 
of property for the purpose of taxation, such as accord¬ 
ing to its nature, character, use, or description, and it 
may arrange and divide occupations, pursuits, and dif¬ 
ferent kinds of business Into different classes. 

Although there is some authority to the con¬ 
trary , 50 it has been held that the legislature may 
make reasonable classifications of property for the 
purpose of taxation , 61 provided the tax is uniform 


clause of the federal Constitution 
and hence is equal in scope there¬ 
with.—Cherokee State Bank of St. 
Paul v. Wallace, 279 N.W. 410, 202 
Minn. 582. 

Arbitrary clas si fication, 

A classification for tax purposes 
which is arbitrary under the state 
constitution is arbitrary under the 
Fourteenth Amendment to the feder¬ 
al Constitution.—Marion County Riv¬ 
er Transp. Co. v. Stokes, 117 S W.2d 
740, 173 Tenn. 347. 

41. Pa.—Appeal of Pennsylvania 

Co., 40 PaDist & Co. 489. 

Pari materia 

With respect to reasonableness of 
classification, the Fourteenth Amend¬ 
ment to the federal Constitution and 
section of the state constitution pro¬ 
viding that all taxes shall be uni¬ 
form, on the same class of subjects, 
within territorial limits of authority 
levying the tax, stand in pari ma¬ 
teria.—Commonwealth v. Fireman's 
Fund Ins. Co., 87 A.2d 255, 869 Pa- 
560. 

Reasonableness of classification 

The constitutionality of an act un¬ 
der the equal protection of law clause 
of the federal Constitution and under 
the provision of the state constitu¬ 
tion requiring uniformity of taxation 
on the same class of subjects, within 
the territorial limits of the authority 
levying the tax, is to be determined 
by the reasonableness of the classifi¬ 
cation attempted—Conard v. State, 
16 A.M 121, 2 Terry, Del., 107. 

48. Pa.—-Appeal of Pennsylvania 

Co., 40 PnDtst. Sc Co. 480. 


43. Fla—State ex rel White v. Fo¬ 
ley. 182 So. 195, 132 Fla. 595. 

44. Fla.—State ex rel. Maxwell 
Hunter, Inc, v. O’Quinn, 164 So 
166, 114 Fla. 222. 

45. Conn.—Montgomery v. Town of 
Branford, 147 A. 9, 109 Conn. 388 

46. Conn—State v. Bartholomew, 
142 A. 800, 108 Conn 246—Mont¬ 
gomery v. Town of Branford, 142 
A. 674, 107 Conn 697. 

47. U.S.—South Puerto Rico Sugar 
Co. v. Buscaglla, C.C.A.Puerto Rico, 
154 F.2d 96, followed in Standard 
Oil Co. (N. J.) v. Tax Court of 
Puerto Rico, 154 F.2d 293, two cas¬ 
es. 

48. Ala.— Corpus Juris cited In 

State v. Alabama Educational 
Foundation, 168 So. 527, 530, 231 
Ala. 11. 

Ga—Elder v. Smith, 2 S E2d 670, 
188 Ga 65. 

Ind—Richmond Baking Co. v. Dept, 
of Treasury, 18 N.B.2d 778, 215 
Ind. 110. 

Iowa.— Corpus Juris cited la Dickin¬ 
son v. Porter, 35 N.W 2d 66, 78, 240 
Iowa 393, appeal dismissed 70 S.Ct. 
88, 338 US 848, 94 L Ed. 515 

Mo—Springfield City Water Co. v. 
City of Springfield, 182 S.W.2d 613, 
353 Mo. 445. 

Or.—State v. Kozer, 242 P. 621, 116 
Or. 581. 

Tex.—James v. Qulf Ins. Co., Civ. 
App., 179 S.W.2d 397. 

49. U.S—Carmichael v. Southern 
Coal St Coke Co., Ala., 57 S Ct 868, 
301 U.S. 495, 81 L.Bd. 1245, 109 
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ALR IS27—Carmichael v. Gulf 
States Paper Corp, Ala., 57 S Ct. 
868, 301 US 495, 81 LEd 1245, 109 
ALR. 1327. 

Cal—City of Los Angeles v. Tanna- 
hi 11, 233 P.2d 671, 105 Cal App 2d 
641—City of San Mateo v. Mullin, 
139 P 2d 361, 59 Cal App 2d 652 

Mich—Lawrence Baking Co. v Mich¬ 
igan Unemployment Compensation 
Commission, 13 N W 2d 260, 308 
Mich 198, 154 ALR. 660, certiorari 
denied 65 S.Ct. 43, 323 U.S. 738, 89 
LEd 591 

Ohio —Chambers v. Owens-Ames- 
Kimball Co., App., 62 N.E.2d 496, 
reversed on other grounds 67 NE. 
2d 439, 146 Ohio St 559, 165 A.LR 
1373. 

Wash —State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash 2d 620. 

50. Ga—Georgia State Bldg., etc, 
Assoc, v. Savannah, 36 S.E. 67, 109 
Ga. 63. 

Mo.—State ex rel. Tompkins v. Ship- 
man, 234 S.W. 60, 290 Mo. 66. 

51. Arlz—People's Finance 4b Thrift 
Co. v. Pima County, 38 P.2d 643, 44 
Arlz. 440—State Tax Commission v. 
Shattuck, 38 P.2d 631, 44 Ariz. 879 

Cal—City of Ojai v. Chaffee, 140 P. 
2d 116, 60 Cal App.2d 54. 

Del —Philadelphia, B & W. R. Co. v. 
Mayor and Council of Wilmington, 
57 A.2d 759, 30 Del.Ch. 213. 

Fla—State ex rel. Attorney General 
v. City of Avon Park, 149 So. 409, 
108 Fla 641, rehearing denied State 
ex rel. Davis v. City of Avon Park, 
151 So. 701, 117 Fla 656, modified 
on other grounds 158 So. 159, 117 
Fla 565, 98 A.L.R. 230. 
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district; 6 * and this right to classify property may 
be recognized by the constitution, in which case, 
it may be exercised subject to the limitations con¬ 
tained in the constitution . 63 The legislature may 


S 36 

even select some property for taxation and omit 
other property as long as Such classification is rea¬ 
sonable and not arbitrary . 64 Property may be clas¬ 
sified according to its nature , 66 character , 66 use , 67 


Iowa—Ballard-Hassett Co. v. Local 
Board of Review in and for City of 
Dee Moines, 246 NW. 277. 215 Iowa 
556. 

Ky.—Martin v High Splint Coal Co., 
103 S.W.2d 711, 268 Ky. 11. 

Mich.—C F. Smith Co v. Fitzgerald, 
259 N W. 352, 270 Mich 659, appeal 
dismissed C. F. Smith Co. v. At¬ 
wood. 56 SCt 115, 296 U.S 659, 80 
L Ed. 470. 

Minn —General Mills v. Division of 
Employment and Sec. for Minn, 28 
N.W 2d 847, 224 Minn 306 
Mont.—Wheir v Dye, 73 P 2d 209, 
105 Mont. 347—Bank of Miles City 
v Custer County, 19 P.2d 885, 93 
Mont. 291. 

N J.—Jersey City v. State Board of 
Tax Appeals, 43 A 2d 799, 133 NJ 
Law 202, followed in 43 A.2d 805, 
three cases, modified on other 
grounds 47 A 2d 354, 134 N.J Law 
239 

Ohio—State v. Cook. 185 NE 212, 44 
Ohio App. 601. 

Okl—Gulf Refining Co. v. Jenkins, 
161 P 2d 419, 194 Okl 331, followed 
in Stanolind Pipe Line Co v. Jenk¬ 
ins, 151 P.2d 422, 194 Okl. 334- 
General Motors Acceptance Corp v 
Hulbert, 125 P 2d 975, 190 Okl 
568, appeal dismissed 63 S.Ct 56, 
317 US 590, 87 L Ed 483, rehear¬ 
ing denied 63 SCt. 155, 317 US 
708, 87 L Ed 765—Magnolia Petro¬ 
leum Co v. Oklahoma Tax Com¬ 
mission, 106 P 2d 829, 188 Okl 85 
—Pure Oil Pipe Line Co v. Corn¬ 
ish, 20 P 2d 1041, 163 Okl 79. 

Pa—Hammermill Paper Co v City 
Of Erie, 92 A 2d 422, 372 Pa. 85. 
S.D—Great Northern Ry. Co v 
Whitfield, 272 NW. 787, 65 S D 
173, 111 ALR 1475. 

Wash—Libby, McNeill A Libby v 
Ivaraon, 144 P 2d 258, 19 Wash 2d 
723. 

61 C J. p 129 note 23. 

Liberal powers 

Legislature has liberal powers 
with respect to classification of tax¬ 
able property and classification may 
be made for any Just reason.—In re 
Opinion of the Justices, N H, 81 A 2d 
851. 

Legislators heId limited only by 
Fourteenth Amendment 

N.D.—Northwestern Imp. Co v. Mor¬ 
ton County. 47 N.W.2d 543. 

Personalty 

Since only land and Improvements 
thereon are required by the constitu¬ 
tion to be taxed uniformly accord¬ 
ing to value, the general assembly 
has power to classify personalty for 
taxation.—Roseville Pottery v. Board 


of Revision of Muskingum County, 77 
N.E.2d 608, 149 Ohio St 89. 
Delinquent property 

The classification of properties on 
which all or part of general taxes 
for each year of ten or more years 
are delinquent for purpose of author¬ 
izing sale at public vendue for cash 
for less than full amount of taxes 
with extinguishment of lien for bal¬ 
ance of taxes so as to return proper¬ 
ties to tax rolls is not violative of 
constitutional requirement of uni¬ 
formity—Schreiber v Cook County, 
58 N E 2d 40, 388 Ill. 297, 155 ALR 
1162. 

Land 

The fact that land has not in the 
past borne its proportionate share 
of tax burden justifies a classifica¬ 
tion of land in subsequent taxing 
statute making such land subject to 
tax —People of Puerto Rico v. Fed¬ 
eral Land Bank of Baltimore, C.C.A 
Puerto Rico, 108 F 2d 275. 

62. Ariz —People’s Finance & Thrift 
Co v. Pima County, 38 P 2d 643, 44 
Ariz 440—State Tax Commission 
v Shattuck, 38 P.2d 631, 44 Ariz 
379. 

Del —Philadelphia, B & W R Co 
v Mayor and Council of Wilming¬ 
ton, 57 A 2d 759, 30 Del Ch 213 
Mich —C F Smith Co v. Fitzgerald, 
259 NW 352, 270 Mich 669, appeal 
dismissed C F Smith Co v At¬ 
wood, 56 S Ct 115, 296 U S 659, 80 
LEd 470 

53. Kv.—Reeves v. Louisville Gas & 
Elec Co, 160 S W 2d 391, 290 Ky 
25—Martin v. High Splint Coal Co, 
103 S W 2d 711, 268 Ky. 11. 

Ohio —Bennett v. Evatt, 62 N E 2d 
345, 145 Ohio St 587 
61 C J. p 129 note 24 
Under constitutional amendment 
concerning classification of property 
for taxation purposes, the right of 
classification in matters of taxation 
was expanded and extends to prop¬ 
erty for ad valorem as well as fran¬ 
chise purposes, subject to provision 
that power of taxation shall be ex¬ 
ercised in a just and equitable man¬ 
ner —Leonard v Maxwell, 3 S E 2d 
316, 216 NC 89, appeal dismissed 60 
SCt. 175, 308 US 516, 84 L Ed 439. 
Limited to property tax 

The power of classification for the 
purpose of taxation given by section 
of the constitution Is limited to a 
property tax, and an excise tax may 
not be substituted for the ad valorem 
tax under any circumstances.—Min¬ 
ers & Merchants Bank v. Board of 
Sup’rs of Cochise County, 101 P.2d 
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461, 65 Ariz. *57, followed In City of 
Douglas v. Powell, 101 P.2d 465, 55 
Ariz. 357, and Tilton v. Board of 
Sup’rs of Yavapai County, 103 P.2d 
960, 55 Ariz 503 

64. NH—In re Opinion of the Jus¬ 
tices, 81 A 2d 845 

61 C.J. p 129 note 25 

65. Del.—Philadelphia, B. & W. R. 
Co. v. Mayor and Council of Wil¬ 
mington, 67 A 2d 769, 30 Del.Ch. 
213. 

56. Del—Philadelphia, B. A W. R. 
Co. v Mayor and Council of Wil¬ 
mington, supra. 

N J —State v Mercer County Board 
of Taxation, 193 A. 565, 118 NJ. 
Law 408. 

61 C J p 129 note 26 
Rural or suburban realty 
Del —Philadelphia, B & W R Co ▼. 
Mayor and Council of Wilmington, 
57 A 2d 769, 30 Del Ch 213 
Tangible and intangible property 
Ariz —State Tax Commission v. 

Shattuck, 38 P 2d 631, 44 Arks. 379 

57. Del—Philadelphia, B. A W. R. 
Co. v. Mayor and Council of Wil¬ 
mington, 57 A 2d 759, 30 Del Ch. 
213 

Iowa.—Corpus Juris cited in Dickin¬ 
son v Porter, 35 NW 2d 66, 73, 240 
Iowa 393, appeal dismissed 70 S. 
Ct 88, 338 US 843, 94 LEd 516 
N J —Romano v Housing Authority 
of City of Newark, 10 A 2d 181, 
123 N J Law 428, affirmed 12 A 2d 
884, 124 N J Law 452—State v. 

Mercer County Board of Taxation, 
193 A. 555, 118 N J Law 408. 

Wis—Milwaukee Electric Ry A 
Light Co. v Wisconsin Tax Com¬ 
mission, 242 NW 312, 207 Wis. 
523, followed in Wisconsin Gas A 
Electric Co v Wisconsin Tax Com¬ 
mission, 242 N.W 321, 207 Wis. 
546 

61 C J. p 129 note 27. 

Agriculture 

Del—Philadelphia, B. A W. R. Co. 
v Mayor and Council of Wilming¬ 
ton, 57 A 2d 759, 30 Del.Ch. 213. 

Business 

Mont.—Wheir v Dye, 73 P 2d 209, 105 
Mont. 347—Bank of Miles City v. 
Custer County, 19 P.2d 885, 93 
Mont. 291. 

Homestead 

Minn —Apartment Operators' Ass’n v. 
City of Minneapolis, 254 N.W. 443, 
191 Minn. 365. 

Railroad property 

N.J.—State v. State Board of Tax 
Appeals, 52 A 2d 852, two cases, 135 
N.J Law 481, 482, affirming 45 A. 
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description , 58 and location , 58 although there is au¬ 
thority to the effect that a classification of property 
according to its location is invalid , 60 and that stat¬ 
utes classifying property on the basis of ownership 
are invalid . 61 

Occupations . The legislature may arrange and 
divide occupations, pursuits, and different kinds of 
business into different classes and impose different 
rates of tax on the different classes without violat¬ 
ing the requirement of equality and uniformity , 62 
provided the tax is uniform on all members of the 
same class 63 and provided the classification is rea¬ 


sonable and not merely arbitrary or capricious . 64 
It has been held that mere differences in details 
in the manner of conducting a business are not 
sufficient to justify a classification for the purposes 
of taxation . 65 

Credits . Under the constitutional provisions re¬ 
lating to equality and uniformity, it has been held 
that the legislature may classify credits , 66 although 
there is also authority to the contrary. 6 ? 

Application of principles . Various statutes estab¬ 
lishing tax classifications have been held reasonable 
and valid , 68 such as statutes placing intangible 


2d 599. 134 N.J.Law 84—State v. 
State Board of Tax Appeals, 45 
A.2d 599. 134 N.J.Law 84, affirmed 
62 A.2d 852, case one. 135 N.J.Law 
481 and 52 A.2d 852, 185 N.J.Law 
482—Jersey City v. State Board 
of Tax Appeals, 43 A.2d 799, 133 N. 
J.Law 202, followed In 43 A.2d 805, 
three cases, modified on other 
grounds 47 A.2d 354, 134 N.J.Law 
239—Pitney v. Walsh, 51 A.2d 871, 
26 N.J.Mlsc. 196. 

Use and productivity 

(1) The use to which property Is 
devoted and Its productivity consti¬ 
tute measuring stick in determining 
Its proper classification for taxation 
—Wheir v. Dye, 73 P 2d 209, 105 
Mont 847—Bank of Miles City v. 
Custer County, 19 P.2d 886, 93 Mont 
291. 

(2) Two identical articles of per¬ 
sonalty in hands of different owners, 
when applied to different uses and 
consequent productivity, may be plac¬ 
ed in different classes and, therefore, 
be subjected to different burden of 
taxation.—Wheir v. Dye, supra. 

68. Md.—Grossfeld v. Baughman, 
129 A. 870, 148 Md. 330. 

69. Md.—OrosBfeld v. Baughman, 
supra. 

60. U.S.—Hess v. Mullaney, D.C. 
Alaska, 102 P.Supp. 430—Hess v. 
Mullaney, D.C Alaska, 91 F.Supp. 
139, reversed on other grounds, C. 
A., Mullaney v. Hess, 189 F.2d 417. 

N.J.—Essex County Park Commis¬ 
sion v. Town of West Orange, 73 A. 
611, 77 N.J.Law 675. 

OlasslllcatlosL seldom sustained 
Taxation based entirely on location 
of property is seldom sustained.— 
Philadelphia, B. & W. R. Co. v. Mayor 
and Council of Wilmington, 67 A.2d 
759, 30 Del.Ch. 213. 

61. N.J.—State v. Mercer County 
Board of Taxation, 193 A. 655, 118 
N.J.Law 408. 

61 C.J. P 129 note 31. 

68. Ky.—Great Atlantic A Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, 128 S.W.2d 581, 278 Ky. 867. 
N C.—Charlotte Coca-Cola Bottling 
Co. V. ShaW, 59 S.B.2d 819, 232 N. 


C. 807—Leonard v. Maxwell, 8 S E. 
2d 316, 216 N.C. 89, appeal dismiss¬ 
ed 60 S.Ct. 175, 308 US. 516, 84 L. 
Ed. 439. 

Tex.—Lockhart v. American Mut. 
Life Ins. Co., Civ.App., 194 S.W.2d 
285. 

Va.—City of Fredericksburg v. Sani¬ 
tary Grocery Co., 190 S E. 8<18, 168 
Va. 57, 110 A.L.R. 1195. 

61 C.J. p 132 note 76. 

A wide latitude is accorded taxing 
authorities in selection of subjects 
for taxation, particularly in respect 
of occupation taxes.—Leonard v. 
Maxwell, 3 S E 2d 316, 216 NC. 89, 
appeal dismissed 60 S Ct. 175, 308 
U.S. 516, 84 L.Ed 439. 

63. Ky.—Great Atlantic & Pacific 
Tea Co. v. Kentucky Tax Com¬ 
mission. 128 S.W.2d 681, 278 Ky. 
867. 

61 C J. p 132 note 76. 

64. Ky—Great Atlantic & Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, supra. 

61 C.J. p 132 note 77. 

Competing businesses 

Fact that business subjected to 
taxation was in competition with 
business of others exempt from tax¬ 
ation did not alone establish invalid¬ 
ity of tax law as arbitrary and un¬ 
reasonable classification violative of 
uniformity tax clause.—Common¬ 
wealth v. Lukens, 167 A. 167, &12 Pa 
220, appeal dismissed Lukens v. Com¬ 
monwealth of Pennsylvania 54 S.Ct 
132, 290 U.S. 597, 78 L.Ed. 525. 
Different aspeot of business 

By levying excise tax on one as¬ 
pect of a business or occupation, the 
state is not precluded from levying 
an additional tax on another aspect 
or different development of the busi¬ 
ness of the same taxpayer if the tax 
applies equally to all in the same 
class and there is reasonable ground 
for the distinctive classification.— 
Charlotte Coca-Cola Bottling Co. v. 
Shaw, 59 S E.2d 819, 232 N.C. 307. 

65. Ky.—Great Atlantic & Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, 128 S.W.2d 581, 278 Ky. 367. 

66. Mont—Bank of Miles City v. 
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Custer County, 19 P.2d 885, 93 
Mont 291. 

61 C.J. p 132 note 78. 

Difference in use and productivity 

Moneys and credits may be classi¬ 
fied for taxation in different classes 
where, by reason of difference in use 
and productivity thereof, substantial 
reason exists for Buch classification. 
—Bank of Miles City v. Custer Coun¬ 
ty, supra. 

67. N.H—In re Opinion of the Jus¬ 
tices, 79 A. 31, 76 N.H 688. 

61 C.J. p 133 note 79 

68. U 8.—Yerian v. Territory of Ha¬ 
waii, C.C A.Hawaii, 130 F2d 786 

Ariz.—Brophy v. To well, 12tl P.2d 
647, 58 Ariz, 543. 

Cal.—People v. Keith Ry. Equipment 
Co, 161 P.2d 244, 70 Cal.App.2d 
339. 

Fla.—Suits v. Hillsborough County. 

2 So.2d 353, 147 Fla. 53. 

Kan.—Associated Ry. Equipment 

Owners v. Wilson, 208 P.2d 604, 167 
Kan. 608. 

Mich—Shlvel v. Vidro, 294 N.W. 78, 
295 Mich. 10 

Mont.—Blackford v. Judith Basin 
County, 98 P.2d 872, 109 Mont. 678, 
126 AL.R. 639. 

N.J.—Essex County Park Commission 
v. City of Newark. 26 A.2d 796, 20 
N J.Mlsc. 325, affirmed Essex Coun¬ 
ty Park Commission v. State Board 
of Tax Appeals, 29 A.2d 739, 129 
N J Law 336. 

Okl.—Daube v. Oklahoma Tax Com¬ 
mission, 152 P.2d 687, 194 Okl. 487. 
Pa.— Sablosky v. Messner, 92 A.2d 
411, 372 Pa. 47—Commonwealth v 
School Dist. of Pittsburgh, Alleghe¬ 
ny County, 23 A 2d 496, 348 Pa. 394 
—Commonwealth v. Stewart, 12 A. 
2d 444, 338 Pa. 9, affirmed Stewart 
v. Commonwealth of Pennsylvania. 
61 S.Ct 445, 8il2 U.S. 649. 85 LEd. 
1101—Appeal of Fidelity-Philadel- 
phia Trust Co., 10 A.2d 647, 337 Pa. 
84, 129 A.L.R. 265—Commonwealth 
v. New York, C. & St L R. Co.. 
Com.Pl., 57 DauphCo. 80, affirmed 
47 A.2d 272, 354 Pa. 388, appeal 
dismissed 67 S.CL 205, two cases, 
829 U.S. 682, 91 L.Ed. 600. 
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property in a class by itself , 69 taxing accounts 
receivable and other different classes of intangible 
personal property at different rates , 70 placing motor 
vehicles in a different class from other personal¬ 
ty , 71 placing motor trucks engaged in commercial 
freighting on regular time or route schedules in 
one class and all other trucks in another class , 72 
dividing motor vehicles into two classes based on 
past or prospective use of public highways , 73 plac¬ 
ing dealers’ automobiles in one class and those 
owned by individuals in another class , 74 or imposing 
a tax on gross receipts of automotive transportation 
companies for maintenance of roads and in lieu of 
all other taxes . 76 

Valid classifications have been held established by 
statutes raising assessments for bridges in the same 
class seventy-five per cent under a policy of rais¬ 
ing assessments of all property to full value , 76 
placing banks and individuals in separate classes 
and applying different rules as to the nature and 
amount of the deduction of debits from credits , 77 
placing oil and gasoline in a class by themselves , 78 


imposing a tax on all real and personal property on 
which municipal taxes are assessed, levied, and col¬ 
lected , 79 placing land in one class and possessory 
rights under oil leases in another , 80 or classifying 
cities according to population . 81 

The courts have sustained the validity of statutes 
placing mines and mining claims of every kind in 
the same class for taxation , 82 imposing a royalty 
tax on mining, but not including quarries or other 
wasting properties , 83 placing gold, silver, lead, 
copper, etc., mines in one class and not including 
iron or coal mines , 84 fixing five thousand dollars 
per annum as the basis on which producing and 
nonproducing mines shall be classified , 86 dividing 
mining property into two classes based on whether 
the annual output is more or less than one thousand 
dollars , 86 levying one rate of tax on oil and gas, 
and a lower rate on ores bearing lead, zinc, jack, 
gold, silver, copper, or asphalt, and omitting a tax 
on coal , 87 placing the interest of an owner of iron 
ore in place in a different class from that of an 
owner where mining is in progress , 88 or levying a 


S C —Anderson v. Page, 37 S.E 2d 

289, 208 SC. 146 

Va—Haughton v. Lankford, 62 S.E 

2d 111, 189 Va. 183. 

Wis—Welch v Henry, 271 NW. 68, 

223 Wis 319, 109 A.L R. 508 
Particular statutes or classifications 

(1) Statute providing for the tax¬ 
ation of Intangibles excluding judg¬ 
ments or awards of compensation un¬ 
der workmen's compensation law, 
judgments or allowances for support, 
or judgments for alimony for less 
than one thousand dollars—Lutz v. 
Arnold, 193 N.E. 840, 208 Ind 480, 
rehearing overruled 196 N.E. 702, 208 
Ind 480. 

(2) Provision in tax law for classi¬ 
fication of land as forested and refor¬ 
ested land for taxation—People ex 
rel Luther v McDermott, 267 N.Y S. 
683, 239 App Div 533, reversed on 
other grounds 191 NE 770, 265 NY. 
47 

(3) Statute creating a pension fund 
for nonelective employees of coun¬ 
ties having certain population and 
providing for deduction of three per 
cent from employees’ salaries.—De- 
Witt v. Richmond County, 16 S.E 2d 
579, 192 Ga. 770. 

(4) Classification excluding notes 
secured by real estate mortgages 
from the operation of the Intangible 
Tax Law.—Love v. Silverthorn, 101 
P,2d 264, 187 Okl. 114, 129 A L R. 
676. 

(5) Separate classification of pri¬ 
vately-owned freight cars and similar 
cars owned by railroad and express 
companies.—Magnolia Petroleum Co. 
v. Oklahoma Tax Commission, 106 P. 
2d 829. (188 Okl. 85. 


(6) Statutory classification requir¬ 
ing application of a rule or system 
of taxation for mortgages recorded 
after a certain date different from 
that applied to mortgages recorded 
before such date, and to other person¬ 
al property.—Franklin Soc. for Home 
Bldg & Sav. v. Bennett, 24 NK2d 
854, 282 NY. 79, appeal dismissed 60 
SCt 894, 309 US 640, 84 L.Ed. 995. 

(7) Placing of fish and fish prod¬ 
ucts suitable and designed for human 
consumption in a class.—Libby, Mc¬ 
Neill & Libby v. Ivarson, 144 P.2d 
258, 19 Wash 2d 723. 

69. Vt—Town of Hartland v. Da¬ 
mon’s Estate, 156 A. 518, 103 Vt. 
519. 

70. Ga—Parke, Davis & Co. v. City 
of Atlanta, 36 S E 2d 773, 200 Ga. 
296, 163 ALR 976 

71. Mont—Wheir v. Dye. 73 P 2d 
209, 105 Mont 347. 

72. Minn.—Raymond v. Holm, 206 
N W 166, 165 Minn 215. 

73. Minn.—State v. Peterson, 198 N. 
W. 1011, 159 Minn. 269. 

74. Mont—Wheir v. Dye, 78 P.2d 
209, 105 Mont. 347. 

Or.—Northwest Aulo Co. v. Hurl- 
burt, 207 P. 161, 104 Or. 398. 

76. U.S.—Alward v. Johnson, Cal., 51 
S.Ct. 273, 282 U.S. 509, 75 L.Ed. 496, 
75 A L.R. 9. 

76. Mo.—St. Louis Electric Bridge 
Co v. Koeln, 287 SW 427, 315 Mo 
424 

77. Ind.—Johnson County v. John¬ 
son, 89 N.E. 590, 173 Ind. 76. 

61 C.J. p 129 note 40. 
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78. US —Texas Co. v. Brown, Ga , 
42 S.Ct. 375, 268 U.S. 466, 66 L.Ed. 
721. 

Storage for future consumption 

Statute imposing tax on gasoline 
imported into state and stored for 
future consumption was not unconsti¬ 
tutional as discriminatory —Gregg 
Dyeing Co v Query, 164 SE 688, 166 
SC. 117, affirmed 62 SCt. 631, 286 
U.S 472, 76 L.Ed. 1232, 84 ALR. 
831. 

79. N J —Gillen v. Essex County 
Board of Taxation, 102 A 676, 91 
N J Law 76. 

80. Cal.—Mohawk Oil Co. v. Hop¬ 
kins. 236 P. 133, 196 Cal. 148. 

81. Ky.—Louisville v. Common¬ 

wealth, 121 S W 411, 134 Ky. 488. 

Pa.—Commonwealth v. Mann, 31 A 
.1003, 168 Pa 290 

82. Mont.—Superior Coal Co. v. Mus¬ 
selshell County, 41 P.2d 14, 98 

Mont. 501. 

83. U S —Royal Mineral Ass’n v. 
Lord, Minn., 13 F 2d 227, affirmed 
46 S Ct. 627, 271 U.S. 577, 70 LuEd. 
1093. 

84. Colo.—Foster v. Hart Consol. 
Min Co, 122 P. 48, 52 Colo. 459. 

85. Colo.—Foster y. Hart Consol. 
Min Co., supra. 

86. Colo.—People v. Henderson, 21 
P. 144, 12 Colo 369. 

87. Okl —Bergin Oil & Gas Co v. 
Howard, 199 P. 209, 82 Okl. 176— 
In re Gross Production Tax of Wol¬ 
verine Oil Co, 154 P. 362, 53 Okl 
24, 24 L.R.A.1916F 141. 

68. Minn.—Fraser v Vermillion Min¬ 
ing Co., 221 N.W. 13, 175 Minn. 305, 



TAXATION 


84 G.3.8; 


tax on anthracite coal hut not on bituminous 
coal . 89 Also, statutes taxing deeds of trust and 
placing internal improvement companies, whose 
lines are partly within and partly without the 
state, in one class, and all other grantors in trust 
deeds in another class , 90 making the size of timber 
the test of taxability , 91 placing private car lines 
in a class by themselves , 92 imposing a tax on debts 
which is to be assessed on the actual value of 
debts due from individuals and on the nominal 
value of debts due from private corporations , 93 
imposing a tax on certain employers to provide a 
fund for unemployment compensation , 94 or impos¬ 
ing a tax on debts due from solvent debtors but 
not on debts due from insolvent debtors 95 have 
been held not invalid or unconstitutional as creat¬ 
ing an unreasonable or arbitrary classification. 
Public utilities by reason of the peculiar nature of 


their business form a separate and distinct class 
in themselves and as such can be used as a proper 
classification for the purpose of taxation . 96 So 
a statute taxing a public utility's franchise, but 
not other franchises, is valid . 97 

On the other hand, various statutes have been 
held invalid as establishing an unreasonable or 
arbitrary classification , 98 such as statutes making 
the volume per acre the test of taxability of tim¬ 
ber , 99 imposing a tax on those operating more than 
five stores but not on those operating five or few¬ 
er than five stores , 1 imposing a flat tax of 
three cents per acre on mineral reserves, without 
regard to kind, quality, or value , 2 or requiring 
employers to pay a sum of money to the state 
treasury for each fatal compensable injury suf¬ 
fered by an employee who did not leave sur¬ 
viving dependents 8 It has been held that the 


appeal dismissed 49 S.Ct. 93, 278 
U.S. 672, 73 L.Ed. 612. 

89- Pa.—Heisler v. Thomas Colliery 
Co, 118 A. 394, 274 Pa. 448, 24 
A.L.R. 1215, affirmed 43 S.Ct. 83, 
260 U.S 245, 67 L Ed. 237. 

61 C J p 130 note 61. 

90. Va.—Pocahontas Consol. Collier¬ 
ies Co. V. Commonwealth, 73 S.E. 
446, 113 Va. 108. 

91. NH.—In re Opinion of the Jus¬ 
tices, 149 A. 321, 84 N H. 657, 659. 

99. Ariz.—Pacific Fruit Express Co. 
v. City of Yuma, 261 P. 49, 32 Ariz. 
601. 

93. Pa.—Commonwealth v. Delaware 
Div. Canal Co, 16 A. 684, 123 Pa. 
594, 2 L R.A. 798. 

61 C.J. P 130 note 56. 

94. Conn—New Haven Metal & 
Heating Supply Co. v. Danaher, 
21 A.2d 883, 128 Conn. 213. 

Ill.-—S. Buchsbaum & Co. v. Gordon, 
59 N E 2d 832, 389 Ill. 493, appeal 
dismissed 66 S.Ct. 14ill, 325 US. 
838, 89 L.Ed. 1964. 

Md.—Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A. 
2d 666, 183 Md. 87. 

Minn—General Mills v. Division of 
Employment and Sec. for Minneso¬ 
ta, 28 N.W 2d 847, 224 Minn. 306- 
State v. Donovan, 16 N.W*2d 897, 
218 Minn. 606. 

Mo.—Pratt & Whitney Aircraft Corp. 
of Mo. v. Unemployment Compen¬ 
sation Commission, 193 S.W.2d 1, 
854 Mo. 1017, 163 A.L R. 1141— 
Kellogg v. Murphy, 164 S.W.2d 285, 
849 Mo 1165. 

N.J.—Raines v. Unemployment Com¬ 
pensation Commission, 28 A 2d 46, 
129 N J.Law 28, affirmed Raines v. 
U. C. C. of New Jersey, 30 A.2d 
31, 129 N.J Law 387, certiorari de¬ 
nied 63 S.Ct 1176, 819 U.a 757, 
87 L Ed. 1709. 


Ohio—State v. Iden, 47 N E 2d 907, 
71 Ohio App 65 

Tenn—J. Goldsmith & Sons Co. v 
Hake, 213 S W 2d 15, 187 Tenn 88 
Va—Unemployment Compensation 

Commission v Harvey, 18 S E 2d 
390, 179 Va 202. 

Wash.—Bates v McLeod, 120 P 2d 
472, ill Wash 2d 648—State v. Kit¬ 
sap County Bank, 117 P 2d 228, 10 
Wash 2d 520— Shelton Hotel Co. v. 
Bates, 104 P.2d 478, 4 Wash 2d 498. 
Wyo —Unemployment Compensation 
Commission v Renner, 143 P.2d 
181, 59 Wyo. 437. 

Improper construction 

To construe unemployment compen¬ 
sation law as providing compensation 
for voluntarily unemployed workers 
would be to render act unconstitu¬ 
tional as classifying employers for 
purpose of imposing tax on them 
while exempting other employers, 
with no possible relation between ba¬ 
sis of such classification and objec¬ 
tive to be achieved.—Ford Motor Co. 
v Abercrombie, 62 S E 2d 209, 207 Ga. 
464, conformed to 63 S.E 2d 4, 83 Ga. 
App 158 

Provision held Invalid as appllsd to 
certain employers 

Ga-—Independent Gasoline Co v. 
Bureau of Unemployment Compen¬ 
sation, 10 S.E 2d 58, 190 Ga. 613, 
certiorari denied Bureau of Unem¬ 
ployment Compensation of State of 
Ga. v. Independent Gasoline Co., 61 
S.Ct 175, 311 U.S. 707, 85 L.Ed. 459. 

96. Wis.—Kingsley v. Merrill, 99 N. 
W. 1044, 122 Wis. 185, 67 L.R.A. 
200 . 

96. N.J —Jersey Cent Power & 
Light Co. v. City of Asbury Park, 
24 A.2d 526, 128 N.J Law 141, af¬ 
firmed Jersey Central Power & 
Light Co. v. Monmouth County 
Board of Taxation, 29 A.2d 139, 139 
N.J Law 253. 


97. N.H—In re Opinion of the Jus¬ 
tices, 149 A. 321. 84 N.H. 557, 659. 

98. Ariz —Powell v. Gleason, 74 P 2d 
47, 50 Ariz. 542, 114 A.L R 838 

Pa.—Clearfield Bituminous Coal Corp. 
v Thomas, 9 A 2d 727, 336 Pa, 672, 
126 A.L R 716—Commonwealth ex 
rel. Department of Justice v. A. 
Overholt & Co., Com PI., 46 Dauph. 
Co 171. 

Particular statutes 

(1) Act imposing tax on public 
utilities, measured by gross receipts 
derived from business of selling wa¬ 
ter, gas, or electricity for domestic 
or commercial consumption, but not 
including gross receipts derived from 
sales for industrial uses as basis of 
measurement.—City of Chicago v. 
Ames, 7 N E.2d 294. 365 Ill. 629, 109 
A.L R. 1509 

(2) Statute providing for annual 
tax on gross fire premium receipts 
on policies covering property situat¬ 
ed within cities and villages and for 
distribution of funds collected for re¬ 
lief of disabled firemen of cities and 
villages maintaining fire fighting or¬ 
ganizations —Continental Ins. Co v. 
Smrha, 270 N.W. 122, 131 Neb 791. 

(3) Statute taxing income of resi¬ 
dents derived from intangible person¬ 
al property held in trust by nonresi¬ 
dent trustee where settlor is a resi¬ 
dent of state when trust is created.— 
Blaustein v. Levin, 4 A.2d 861, 176 
Md. 423. 

99. N.H.—In re Opinion of the Jus¬ 
tices, 149 A- 321, 84 N.H. 557, 559. 

1. Ga.—F. W. Woolworth Co. v. Har¬ 
rison. 156 S.E. 904, 172 Ga. 179. 

2. N.D.—Northwestern Improvement 
Co. v. State, 220 N.W. 436, 57 N.D. 
1, followed in Northern Pac. Ry. Co. 
V. State, 220 N.W. 441, 57 N.D. 18. 

3. Cal.—People v. Yosemite Lumber 
Co., 216 P. 89, 191 Cal. 267. 
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manner or method by which mineral rights are 
severed from the surface of land cannot J>e made 
the sole basis of a classification of such rights for 
taxation purposes, 4 but it has also been held that 
a valid basis for classification exists in the sub¬ 
stantial differences between coal mining by the open 
pit method and other mining and quarrying. 5 

§ 37. —— Corporations and Corporate Prop¬ 
erty 

Generally, the state hat wide diacretlon in distinguish- 


§§ 36-37 

Ing and classifying corporations for the purpose of taxa¬ 
tion, but such a classification of corporations must have 
some reasonable basis and not be purely arbitrary. 

Generally, the state has wide discretion in distin¬ 
guishing and classifying corporations for the pur¬ 
pose of taxation. 6 So it i9 competent for the state 
to classify corporations, for the purposes of taxa¬ 
tion, according to the nature of their business 7 or 
according to their earnings or earning capacity; 8 
but as in other cases a classification of corporations 
must have some reasonable basis and not be purely 
arbitrary. 9 
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4. ND—Northwestern Imp. Co. v. 
Morton County, 47 N.W.2d 543. 

6. Pa.—Dufour v. Maize, 56 A 2d 675, 
358 Pa. 309, 1 A.L.R.2d 563. 

6. U S.—New York Rapid Transit 
Corp v. City of New York, N Y, 
68 SCt. 721, 303 U.S. 673, 82 L Ed 
1024, rehearing denied 68 S Ct 939, 
304 U.S. 688, 82 L Ed 1648—Brook¬ 
lyn & Queens Transit Corp. v City 
of New York, N Y , 58 S Ct 721. 303 
US. 673, 82 LEd 1024, rehearing 
denied 58 SCt. 939, 304 US 588, 82 
LEd 1548 

Fla.—Gray v. Central Florida Lumber 
Co., 140 So. 320, 104 Fla. 446, re¬ 
hearing denied 141 So 604, 104 Fla. 
446, certiorari denied Central Flor¬ 
ida Lumber Co v. Gray, 63 S Ct. 84, 
287 US 634, 77 LEd. 649. 

La—Conway v. Lane Cotton Mills 
Co„ ,152 So. 312, 178 La. 626 
N.J —Jersey Cent. Power & Light Co. 
v. City of Asbury Park, 24 A 2d 526, 
128 N J Law 141, affirmed Jersey 
Cent Power & Light Co v. Mon¬ 
mouth County Board of Taxation, 
29 A 2d 139, 129 N J Law 253 
Pa—In re Pennsylvania Co for In¬ 
surances on Lives and Granting 
Annuities, 27 A.2d 67, 346 Pa. 130 
—H J. Heins Co v City of Pitts¬ 
burgh, 87 A.2d 96, 170 Pa.Super 435 
—Chester County Mut. Ins Co. v. 
Measner, Com PL, 63 Dauph.Co. 46. 
Tex —Houston Oil Co. of Texas v. 
Lawson, Civ.App., 175 S.W 2d 716, 
error refused—-Gulf States Utilities 
Co. v. State, Civ.App., 46 S.W.2d 
1018, error refused. 

14 C.J. p 79 note 81. 

Inequities and irregularities 

With respect to classification of 
corporations for taxation, if differ¬ 
ences between privileges of different 
corporations are substantial and rea¬ 
sonable, inequities and irregularities 
In classification are immaterial.—Gulf 
States Utilities Co. v. State, supra. 

7. U.S.—New York Rapid Transit 
Corp v. City of New York, N.Y., 
58 S.Ct. 721, 303 U.S. 573, 82 L.Ed 
1024, rehearing denied 58 SCt 939, 
304 U.S. 588, 82 L.Ed. il548—Brook¬ 
lyn & Queens Transit Corp. v. City 
o % New York, N Y., 58 SCt. 721, 303 
U.S. 673, 82 L.Ed. 1024, rehearing 


denied 68 SCt. 939, 304 US 588, 
82 L.Ed 1548. 

Fla.—Jacksonville Gas Co. v. Lee, 
148 So. 188, 110 Fla. 61. 

Minn.—Aimer Ry Equipment Co. v. 
Commissioner of Taxation of Min¬ 
nesota, 5 N W 2d 637, 213 Minn 62, 
appeal dismissed Aimer Ry Equip¬ 
ment Co v. Commissioner of Taxa¬ 
tion, 63 SCt 624, 317 U.S. 605, 87 
L.Ed 491 

N.Y.—Modern Indus Bank v. Graves, 
21 N Y S 2d 329, 260 App Div 349, 
appeal denied 22 NY.S2d 534, 260 
App Div 816, affirmed 34 N.E 2d 
375, 285'NY 6G8. 

Pa.—Turco Paint & Varnish Co. v. 
Kalodner, 184 A. 37, 320 Pa. 421- 
Commonwealth v. Lukens, 167 A. 
167, 312 Pa. 220, appeal dismissed 
Lukens v. Commonwealth of Penn¬ 
sylvania, 54 SCt 132, 290 U.S. 
697, 78 LEd 525—Commonwealth 
v. Mellon Indem Corp , Com PI., 60 
Dauph Co 197—Commonwealth v. 
Pennsylvania Threshermen & 
Farmers’ Mut Cas Ins. Co, Com 
PI, 47 Dauph Co 424. 

Tex —Lockhart v. American Mut. 
Life Ins Co., Civ App., 194 S.W.2d 
285. 

61 C.J. p 130 note 66. 

Railroad companies are properly 
made a separate class for purposes of 
taxation, the nature of their business 
and property differentiating them 
from other corporations—Central R. 
Co of New Jersey v. Martin, CCA 
N.J., 115 F.2d 968, certiorari denied 
Lehigh Valley R. Co. v. Martin, 61 
S.Ct 948, 944, 945, 313 U.S. 568, 85 
L Ed 1527, Delaware, L. & W. R. 
Co. v. Martin, 61 S.Ct 945, 313 U. 
S 568, 85 LEd 1527, Delaware, L. & 
W. R Co. v. Martin, 6<1 SCt 943, 
944, 945, 313 U.S 568, 85 L.Ed. 1527, 
Erie R. Co. v. Martin, 61 S.Ct 943, 

944, 945, 313 U.S. 568, 85 L.Ed. 1527, 
New Jersey & N. Y. R. Co. v. Martin, 
61 SCt 943, 944, 946. 313 U.S. 568, 
85 L.Ed. 1527, New York Cent R. Co. 
v. Martin, 61 S.Ct 943, 945, 946, 313 
U.S. 568, 85 L.Ed. 1527, and New 
York & Lu B. R. Co. v. Martin, 61 
SCt 944, 946, 946, 813 US 568, 85 
LEd. 1527, 61 S.Ct. 944, four cases, 
3*18 U.S. 568, 85 L.,Ed. 1527, 61 SCt. 

945, five cases, 313 U.S* 568, 85 LEd. 
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1527, 61 SCt 946, three cases, 813 
US 568, 85 LEd 1527 
61 C.J p 130 note 66 [a] 

Ba nkin g and money loaning organisa¬ 
tions 

(1) The nature and functions of 
banking and money-loaning organiza¬ 
tions are so different from those of 
ordinary individual, partnership, and 
business corporation that they may 
be put in a separate class for taxa¬ 
tion providing the effect of such clas¬ 
sification does not violate the con¬ 
stitution—Brophy v. Powell, 121 P. 
2d 647, 68 Ariz 543. 

(2) A difference in tax rate on 
gross earnings as between savings 
banks and national and all other in¬ 
corporated banks constitutes a valid 
classification for tax purposes.—Ham¬ 
ilton Nat. Bank v. District of Colum¬ 
bia, 156 F 2d 843, 81 USApp.DC. 200 

(3) The inclusion of both state and 
national bank shares in same class 
for taxation purposes does not oper¬ 
ate to invalidate statute taxing 
shares of state banks which was in¬ 
applicable to shares of national bank 
stock because of conflict with feder¬ 
al statute, since shares of national 
and state banks are not essentially 
the same kind of property for tax 
purposes, notwithstanding attempt by 
state to subject them to like treat¬ 
ment—Cherokee State Bank of St. 
Paul v Wallace, 279 NW. 410, 202 
Minn 582. 

(4) Placing loan and investment 
companies in the same class with 
state and national banks has been 
held not unconstitutional —First Nat 
Bank v. Moon, 170 P. 33, 102 Kan. 
334, L.R Aj1918C 986. 

8. Pa.—Commonwealth v. Brush 
Electric Light Co., 22 A. 844, 145 
Pa. 147. 

Tenn.—Bank of Commerce & Trust 
Co. v. Senter, 260 SW. 144, 149 
Tenn. 569. 

9. D.C.—Hamilton Nat Bank v. Dis¬ 
trict of Columbia, 156 F 2d 843, 81 
U.S.App.D.C. 200. 

Pa—Commonwealth v. Repplier Coal 
Co., Com PL, 53 Dauph Co 191, af¬ 
firmed 35 A 2d 319, 348 Pa. 372. 

61 C.J. p 131 note 68. 
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Foreign corporations . A distinction between 
domestic and foreign corporations, in respect of the 
assessment or rate of taxation on their property, 
franchises, or business, is a natural and reasonable 
one and ordinarily is within the power of the legis¬ 
lature. 10 The state may classify foreign corpora¬ 
tions differently from domestic corporations for 
taxation purposes, as long as the basis of classifica¬ 
tion inheres in the subject matter dealt with, 11 but 
it may not discriminate against a foreign corpora¬ 
tion because it is a foreign corporation. 12 Foreign 
corporations of like character must be treated alike 
for taxation purposes. 13 

Stock and stockholders . The legislature is not 
required to put all stockholders in one class, but 
may make a reasonable classification of stock¬ 
holders. 14 So, too, shares of stock may be put 
in a different class from other intangible proper¬ 
ty; 16 shares of stock in banks and banking as¬ 
sociations may be made a separate class for tax 
purposes; 16 and the difference between par value 
and no par value stock has been held to be sub¬ 
stantial and to justify placing such shares of stock 


in different classes for the purpose of taxation. 17 
However, a classification for taxation between 
holders of shares in domestic companies and those 
in foreign companies hai been held to be arbitrary 
and unreasonable. 18 

§ 38. — Different Localities 

a. In general 

b. Taxing one locality or part of district 

for benefit of others 

a. In General 

As the uniformity of taxation required by the consti¬ 
tution must be coextensive with the territory to which 
the tax applies, ail state taxes must be uniform through¬ 
out the state, and a county, city, town, or other sub¬ 
ordinate district tax uniform throughout the territory to 
which it is applicable; but there may be different rates 
of local taxation in different subdivisions, provided there 
is uniformity within each particular county, municipali¬ 
ty, or other taxing district. 

As the requirement of equality and uniformity re¬ 
lates to general municipal taxation, discussed supra 
§ 24 b, and as the uniformity of taxation required 
by the constitution must be coextensive with the 


Statutes held unconstitutional 

Ariz.—State Tax Commission v 
Shattuck, 38 P.2d 631, 44 Ariz. 379. 
41 C.J. p 131 note 68 [a]. 

Statutes held constitutional 

(1) In general 

Ariz—People's Finance & Thrift Co. 
v. Pima County, 38 P.2d 643, 44 
Ariz. 440. 

Pa.—Commonwealth v. Fireman’s 

Fund Ins. Co., 87 A2d 266, 369 Pa. 
660. 

61 C.J. p 131 note 68 [b]. 

(2) Provision in amended franchise 
tax statute fixing minimum basis for 
calculation of tax at the assessed 
valuation of property owned by cor¬ 
poration in state —Houston Oil Co. 
of Texas v. Lawson, Tex Civ.App., 176 
S W.2d 716, error refused. 

10. Pa—In re Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities, 27 A.2d 67, 346 Pa. 130 
—Commonwealth v. Columbia Gas 
& Elec. Corp, 8 A.2d 404, 336 Pa. 
209, 131 AL.R. 927—Commonwealth 
v. Fireman’s Fund Ins. Co., Com PI., 
62 DauphCo. 139, followed in 62 
DauphCo. 161. 

W.Va.—State v. Azel Meadows Realty 
Co, .160 S.E. 378, 108 W.Va. 118. 

61 C.J. p 131 note 69. 

Bealdenoe as distinguishing element 

(1) Assimilation by a state of Its 
own corporate creations to natural 
residents and all others to nonresi¬ 
dents is a permissible basis for some 
different rights and liabilities.— 
Wheeling Steel Corp. v. Glander, 
Ohio, 69 S.Ct. 1291, 337 U.5. 662, 93 
L»Ed. 1644* 


(2) The general corporation law 
enabling nonresident corporations to 
do business In state with same rights 
and privileges as those of similar 
domestic corporations does not grant 
them immunity from taxation on ba¬ 
sis of classification different from 
that applied to domestic corporations 
in cases where fact of residence or 
nonresidence is a valid distinguish¬ 
ing element of classification.—State 
cx rel. Ohsman & Sons Co. v. Stark¬ 
weather, 7 N.W.2d 747, 214 Minn. 
232. 

Insurance corporations 

In classifying domestic and for¬ 
eign insurance corporations for tax 
purposes they may receive different 
treatment since the volume of busi¬ 
ness done by such corporation in a 
state other than the state in which 
it was incorporated, and the corre¬ 
sponding protection and advantages 
it enjoys in such state, bear little re¬ 
lation to the capital invested in the 
foreign state.—In re Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities, 27 A2d 67, 345 
Pa. 130. 

Capital employed 

The amount of capital employed in 
state by foreign corporation and the 
amount of capital stock of domestic 
corporation are proper bases for clas¬ 
sification for franchise tax purposes. 
—State v. Pullman-Standard Car Mfg. 
Co., 179 So. 541, 236 Ala. 493, 117 A.L. 
R. 498. 

11* Ind—State ex rel. Davenport v. 

International Harvester Co., 26 N. 

E.2d 242, 2<16 Ind. 463. 
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Pa—Commonwealth v. American Gas 
Co, Com PI, 64 DauphCo 115, 

affirmed 42 A 2d 161, 352 Pa. 113. 

12. Ind—State ex rel. Davenport v. 
International Harvester Co., 25 N. 
E 2d 242, 216 Ind 463 

13. Ala—State v. Pullman-Standard 
Car Mfg. Co. 179 So. 641, 236 Ala. 
493, 117 A.L R. 498. 

14. Pa.—In re Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities, 27 A.2d 67, 346 Pa. 130. 

61 C.J. p 131 note 70. 

Deduction of certain dividends 

The provision of the Bank and Cor¬ 
poration Franchise Tax Act authoriz¬ 
ing deduction of dividends received 
by taxpayer from corporation doing 
business in the state, and declared 
from Income included in measure of 
tax imposed by the act on the cor¬ 
poration declaring the dividends, is 
not unconstitutional as being discrim¬ 
inatory because It does not apply to 
dividends of Insurance companies 
which are subject to gross premiums 
tax.—John McClure Estate v. John¬ 
son, 128 P.2d 198, 63 Cal.App.2d 512 

15. Vt —Clark v. City of Burlington, 
143 A. 677, 101 Vt. 391. 

61 C.J. p 131 note 71. 

10. Pa.—Commonwealth t. Union 
Nat. Bank of Reading, 44 Pa.Dist. 
& Co. 47, 52 DauphCo. <13. 

61 C.J. P 132 note 72. 

17. Ala.—Lee v. State Tax Commis¬ 
sion of Alabama, 123 So. 6, 219 
Ala. 613. 

61 C.J. p 132 note 73. 

13. Pa —Appeal of Pennsylvania Co., 
40 Pa.Diat. & Co. 489. 
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territory to which the tax applies, 19 all state taxes 
must be uniform throughout the state, 20 and a 
county, city, town, or other subordinate district tax 
uniform throughout the territory to which it is 
applicable. 21 However, this does not mean that 
taxes for the same purpose must be imposed in 
different territorial subdivisions at the same time, 22 
or that one subdivision cannot be taxed for a par¬ 
ticular local purpose unless the other subdivisions 


are also taxed; 21 nor does it prevent the creation 
of different taxing districts 24 even within the same 
county, 26 and without regard to the lines of the 
political or municipal subdivisions of the state. 26 
Hence, there may be different rates of local taxa¬ 
tion in such different subdivisions, provided there 
is uniformity within each particular county, mu¬ 
nicipality, or taxing district, 27 and provided the 
purpose to be accomplished by the tax pertains 


19. Fla —W. J. Howey Co v. Wil¬ 
liams, 195 So. 181, 142 Fla. 415, 
rehearing 1 denied 195 So 184, 142 
Fla. 562, and 196 So 214, 142 Fla. 
756. 

Mich —Huron-Clinton Metropolitan 

Authority v Boards of Sup’rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N W 2d 84, 304 Mich. 328. 

N J —Jersey City v Kelly, 47 A.2d 
354, 134 N J Law 239. 

S.C—Corpus Juris cited In Smith v. 
Robertson, 41 S E 2d 631, 640, 210 
SC 99 

Wash—Newman v. Schlarb, 50 P.2d 
36, .184 Wash 147 

61 C J p 133 note 82 

20. Fla —Town of Palm Beach v 
City of West Palm Beach, 55 So 2d 
566 

Ill—People v. Cesar, 182 N.E 448, 
349 Ill 372, certiorari denied Ce¬ 
sar v People of State of Illinois 
ex rel McDonough, 53 S Ct. 386, 
288 U.S. 603, 77 L Ed 978. 

61 C.J. p 133 note 83 

21. Fla—Town of Palm Beach v. 
City of West Palm Beach, 55 So 
2d 566 

Idaho—Robbins v. Joint Class A 
School Dist No 331, Minidoka 
County, 244 P 2d 1104. 72 Idaho 
500—Scandrett v Shoshone County, 
116 P 2d 225, 63 Idaho 46 

Mont—State ex rel Siegfried v Car¬ 
bon County, 92 P 2d 301, 108 Mont 
510, il23 A L.R 1456. 

Ohio—Rapp v. Bethel-Tate Consol, 
School Dist, Clermont County, 16 
N.E 2d 224, 68 Ohio App 126 

Pa.—Moore v. School Dist of Pitts¬ 
burgh, 18 A.2d 29, 338 Pa. 466. 

S.C.— Corpus Juris oited in Smith v 
Robertson, 41 S E 2d 631, 635, 210 
S C. 99—Ashmore v. Greater Green¬ 
ville Sewer Diet., 44 S.E.2d 88, 211 
SC. 77, 173 A.LR. 397. 

Tenn.—Bell v. Town of Pulaski, 184 
S.W.2d 384, '182 Tenn. 136—Corpo¬ 
ration of Sevierville v. King, 184 S 
W.2d 381, 182 Tenn 143. 

Tex.—Wheeler v. City of Brownsville, 
220 S.W.2d 457, 148 Tex. 61. 

Wash.—Newman v. Schlarb, 60 P.2d 
86, 184 Wash. 147. 

61 C.J. p 133 note 84—29 C.J. p 726 
note 61. 

Statute* held uueoustitutioaal 

Va,—Woolfolk v. Driver, 41 S.E.2d 
463, 186 Va. 174. 

01 C. J. p 133 note 84 t*]• 

84 C.J.S.— 9 


Statutes held constitutional 

(1) In general 

Fla —State v City of St Petersburg, 
173 So 434. 127 Fla 509 
Tex—San Antonio & A. P Ry Co. v. 

State, 95 S W 2d 680, 128 Tex. 33. 
61 C J p 133 note 84 [h]. 

(2) Where more than eighty coun¬ 
ty auditors, in computing tax rate, 
failed to deduct from total budget 
requirements tax to be derived from 
moneys and credits as required by 
statute, but in some of the counties 
where there was a noncompliance 
with the statute some refunds of the 
excesses were made, the act legaliz¬ 
ing the erroneous computation did 
not violate constitution requiring 
laws for assessment and collection 
of taxes to be general and of uniform 
operation throughout the state.—Cook 
v Hannah, 297 NW. 262, 230 Iowa 
249, certiorari denied 62 S.Ct. 361, 314 
U S 691, 86 LEd. 553. 

Mandate not violated 

If a tax is equal and uniform 
throughout the taxing district, con¬ 
stitutional mandate that taxation 
should be uniform throughout the 
territorial limits of the authority 
levying the tax is not violated — 
State ex rel Public Welfare Com¬ 
mission v Malheur County Court, 203 
P.2d 305, 185 Or 392 

22. Or—Miller v. Henry, 124 P. 197, 
62 Or 4, 41 L R A .N.S., 97. 

61 C J p &34 note 85. 

23. Me—Hamilton v. Portland State 
Pier Site Dist. 112 A. 836, 120 Me. 
15. 

61 C J. p 134 note 86. 

A highway tax is not unconstitu¬ 
tional because the statute provides 
that the highways of one county 
shall be worked by taxation, while 
others are worked by another meth¬ 
od.—State v. Haywood County, 80 S. 
E 352, 122 N.C. 812—29 C.J. p 726 
note 50. 

24. Md—Rogan v. Calvert County 
Com’rs, 71 A.2d 47, 194 Md. 299. 

61 C.J. p 134 note 87. 

25. Md—Rogan v. Calvert County 
Com’rs, supra. 

61 C J p 134 note 83. 

26. Minn—Maltby v. Tautgea, 52 N. 
W. 858, 50 Minn. 248. 

61 C.J. p 134 note 89. 

27. Fla.—State ex rel. Maxwell 
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Hunter, Inc, v. O’Quinn, 164 So. 
166, 114 Fla. 222. 

Idaho —Independent School Dist. No. 

6 in Twin Falls County v. Common 
School Dist No 38 in Twin Fft.lls 
County, 131 P 2d 786, 64 Idaho 303. 
Md —Rogan v Calvert County 
Com’rs. 71 A.2d 47. 194 Md 299 
Or —State ex rel. Public Welfare 
Commission v. Malheur County 
Court, 203 P 2d 395, 185 Or 392. 

Pa—Moore v. School Dist. of Pitts¬ 
burgh, 13 A.2d 29, 338 Pa. 466— 
Kotch v Middle Coal Field Poor 
Dist, 197 A 334, 329 Pa. 390— 
Davis v School Dist. of Philadel¬ 
phia, 35 Pa.Dist. & Co. 190 
S.C—Corpus Juris oited ia Smith v. 
Robertson. 41 S E 2d 631, 635, 210 
SC. 99. 

Wash —Newman v. Schlarb, 60 P 2d 
36, 184 Wash 147. 

61 C J P 134 note 90 
Collective uniformity not required 
•‘Uniformity of taxation” required 
by the constitution relates to uni¬ 
formity in each of the taxing units 
severally and does not require col¬ 
lective uniformity of taxation for all 
taxing units —W. J. Howey Co. v. 
Williams, 195 So 181, 142 Fla. 416, re¬ 
hearing denied 195 So 184, 142 Fla. 
562, and 196 So. 214, 142 Fla. 756. 
Population 

Taxation statute applicable to coun¬ 
ty having a certain population was 
not unconstitutional as unreasonable 
classification—Kansas City Southern 
Ry Co. v. Board of Com’rs of Cher¬ 
okee County, 27 P.2d 220, 138 Kan, 
534. 

Purohase of delinquent property 

The provisions of special Improve¬ 
ment bond refunding statute provid¬ 
ing for imposition of a special tax 
levy on city in absence of available 
funds with which to make payments 
as purchaser of delinquent property, 
as applied to improvement district 
lying within more than one city, were 
not invalid on ground of lack of uni¬ 
formity, where each city’s liability 
would be uniform in proportion that 
amount of delinquency bore to as¬ 
sessed value of all property in city.— 
Culver City v. Reese, 80 P.2d 992, 
11 Cal.Sd 441. 

A highway tax is not unconstitu¬ 
tional because the amount or rate 
varies in different counties—Wright 
v. House, 121 N.E. 433, 188 Ind. 247 
—29 C.J. p 726 note 49. 
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to the district taxed, as discussed infra subdivision 
b of this section. Particular statutes relating to 
taxation in different localities have been held not 
invalid as discriminatory or providing for unequal 
taxation. 28 

Urban and suburban lands . The constitutional 
provisions with respect to equality and uniformity 
of taxation prohibit any discrimination as to the 
rate of taxation between lands lying within and 
those lying without incorporated town or cities, m 
the case of a state tax 29 or school district tax, 80 
or, in the case of municipal taxation, between lands 
within the municipality which consist of city lots 
and those which are used for agricultural pur¬ 
poses, as discussed in Municipal Corporations § 
2017. Conversely, if these different classes of lands 
are in fact taxed at the same rate, such taxes can¬ 
not be held to be unequal on the ground of any 
inequality of benefits to the owner. 31 

b. Taxing One Locality or Part of District for 
Benefit of Others 

The purpose to be accomplished by a tax must per¬ 
tain to the district taxed, as the constitutional require¬ 
ment of uniformity in taxation forbids the imposition 
of a tax on one municipality or part of the state for the 
purpose of benefiting or raising money for another; and 
it is not permissible to lay a tax exclusively on one por¬ 
tion of a tax district when the proceeds are to be de¬ 
voted to the general purposes of the whole district. 

The purpose to be accomplished by a tax must 
pertain to the district taxed, 32 as the constitutional 


requirement of uniformity in taxation forbids the 
imposition of a tax on one municipality or part of 
the state for the purpose of benefiting or raising 
money for another. 33 However, where a new dis¬ 
trict is created by taking parts of other districts, 
such detached territory may be held liable for 
its proportion of existing indebtedness of the par¬ 
ent district. 34 

Taxing part of tax district for general benefit. 
It is not permissible, in view of the constitutional 
provisions requiring equality and uniformity in 
taxation, to lay a tax exclusively on one portion of 
a tax district when the proceeds are to be devoted 
to the general purposes of the whole district. 35 
However, where one taxing district will presump¬ 
tively receive a greater advantage from the build¬ 
ing of an improvement than any other district, it 
is just and equitable that a greater liability should 
be incurred, 36 and a statute authorizing a city or 
county to issue its bonds in aid of a state institu¬ 
tion to be located in the city or county and to levy 
and collect taxes to pay them, 37 or requiring a 
county to contribute a certain amount to a state¬ 
wide fair held in such county, 38 is not forbidden; 
and such a constitutional provision has been held 
not to forbid a grant of authority to a municipality 
to levy taxes in aid of a railroad, 39 and a tax as¬ 
sessed to aid railroads need not be a graduated one 
in proportion to benefits, but may be assessed at a 
flat rate. 40 


28. Ky.-—Board of Trustees. New¬ 
port public Library, v. City of 
Newport, 187 S.W 2d 806, 800 Ky. 
125—Connors v Jefferson County 
Fiscal Court, 125 S W 2d 206, 277 
Ky. 23. 

La.—'Town of Abbeyville v. Police 
Jury of Vermillion Parish, 22 So 2d 
62, 207 La. 779. 

Tax reduction fund 

Provision of proposed bill relating 
to tax reduction fund with respect 
to denial of state aid to a town or 
city which had not conducted its af¬ 
fairs prudently is not unduly dis¬ 
criminative, since state’s interest in 
local prudence justifies the condi¬ 
tion—In re Opinion of the Justices, 
190 A. 801, 88 N.H. 500 
Provisions of city charter relative 
to taxation of Insurance companies, 
as long as they apply eaually to all 
in the same situation, are not uncon¬ 
stitutional because another statute 
applying to other localities may be 
different—Drennan v. Hampton, 181 
N.Y.S. 777, 191 App.Div. 576. affirmed 
184 N.E. 578, 232 N.Y. 576. 

88* Me. —In re Opinion of Justices, 
55 Ju 827. 97 Me. 595. 

61 C.J. p UL87 note 6. 

30. S.D.—S/m/none v. Ericson, 223 


N.W. 342, 54 SD 429, followed in 
Chicago, R I & P Ry Co v Mon¬ 
ahan, 223 NW. 344, 54 S.D. 434. 

31. Ill—Cary v. Pekin, 88 III. 154, 
30 AmR 543 

Tex—Norris v Waco, 57 Tex. 635. 

32. Minn.—City of Jackson v. Jack- 

son County, 7 N.W.2d 753, 214 

Minn. 244 

61 C.J. p 135 note 93. 

Xiooal benefits 

Statute requiring county commis¬ 
sioners to levy tax sufficient to pro¬ 
duce five cents per day for each pupil 
in attendance in common schools of 
county did not violate constitutional 
provision requiring uniformity of 
taxation, since amount so fixed rep¬ 
resented as least local benefits which 
respective counties obtained.—New¬ 
man v. Schlarb, 50 P.2d 36, 184 Wash. 
147. 

33. Idaho —Scandrett v. Shoshone 
County, 116 P.2d 225, 63 Idaho 46. 

Neb—Peterson v. Hancock, 54 N.W. 

2d 85, 155 Neb. 801. 

61 C J. p 135 note 94. 

Statutes held constitutional 
Ky —Connors v. Jefferson County 
Fiscal Court, 125 S.W.2d 206, 277 
Ky. 28. 


N J —Board of Education of Mont¬ 
clair v. Board of Education Em¬ 
ployees’ Pension Fund of Essex 
County, 14 A.2d 783, 125 N J Law 
164, affirmed 17 A.2d 780, 126 NJ 
Law 66 

61 C.J. p 135 note 94 [a]. 

34. Tex.—Mills County v. Brown 
County, 20 S.W. 81, 85 Tex. 391. 

61 C.J. p 136 note 95. 

35. Idaho.—Scandrett v. Shoshone 
County, 116 P 2d 225, 63 Idaho 46. 

N J —City of Camden v. South Jer¬ 
sey Port Commission, 78 A.2d 55, 
4 N.J. 357. 

61 C J. p -136 note 96. 

36. Or.—Stoppenback v. Multnomah 
County, 142 P. 832, 71 Or. 493. 

61 C.J. p 186 note 97. 

37. Miss.—Turner v. City of Hat¬ 
tiesburg, 53 So. 681, 98 Miss. 837. 

61 C.J. p 136 note 98. 

38. Kan.—State v. Board of Com’rs 
of Reno County, 168 P. 861, 98 
Kan. 648. 

39. U.S—Talcott v. Pine Grove Tp., 

C.C.Mich, 23 F.Cas.No.13,735, 1 

Flipp. 120, affirmed 19 Wall. 666, 22 
L.Ed. 227. 

40. Iowa.—Mitchell v. Charles City 
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Statutes providing that the cost of support of any 
county’s inmates at a state institution should be 
charged against such county, 41 or requiring each 
county to pay a specified amount into the state 


treasury for the maintenance of each person sent 
there by the authorities of the county, 42 have been 
held not violative of the requirement of equality 
and uniformity. 


C. DOUBLE TAXATION 


§ 39. General Statement 

Double taxation within the meaning of a rule or pro¬ 
hibition against double taxation consists In taxing twice, 
for the same purpose in the same period, some of the 
property in the taxing district without taxing all of it, 
and it does not occur merely from the duplication or 
cumulation of taxes on property. 

It has been said that there is much room for dis¬ 
cussion and difference of opinion as to what really 
amounts to double taxation 43 Double taxation in 
the objectionable or prohibited sense consists in 
taxing twice, for the same purpose in the same 


period, some of the property in the territory in 
which the tax is laid without taxing all of it, 44 and 
while this has been called duplicate taxation, 45 
the terms “double” and “duplicate” have sometimes 
been used to designate respectively that which is 
objectionable or prohibited and that which is not. 46 

In order to constitute double taxation in the 
objectionable or prohibited sense the same property 
must be taxed twice when it should be taxed but 
once; 47 both taxes must be imposed on the same 
property or subject matter, 48 for the same pur- 


Western Ry. Co., 148 N.W. 976, 169 
Iowa 237 

61 C.J p 136 note 2. 

41. Ohio—State v. Huwe, 137 NE 
167, 106 Ohio St 304. 

43. Ky.—Lang v. Commonwealth, 
226 S W 379, 190 Ky. 29. 

43. N.M — Corpus Juris quoted in 
State ex rel. Attorney General v 
Tlttmann, 76 P 2d 701, 703, 42 N M 
76 

6C—-Alderman v. Wells, 67 S E 781, 
85 SC. 507, 27 LRA.NS, 864, 
21 Ann.Cas 193. 

44. Idaho —Oregon Short Line R 
Co v. Washington County, 30 P 2d 
198, 54 Idaho 171—Diefendorf v 
Gallet, 10 P 2d 307, 51 Idaho 619 

Ill —People ex rel Toman v Advance 
Heating Co.. 33 N E 2d 206, 376 Ill 
158 

Iowa.— Corpus juris cited in Inde¬ 
pendent School Dist of Cedar Rap¬ 
ids v Iowa Employment Sec Com¬ 
mission. 25 N.W.2d 491, 497, 237 
Iowa 1301. 

Mo.— Corpus Juris cited in State v. 
Hallenberg-Wagner Motor Co, 108 
S W 2d 398, 402, 341 Mo 771 

N M —Amarillo-Pecos Valley Truck 
Lines v Gallegos, 99 P 2d 447, 44 
NM. 120—Corpus Juris quoted in 
State ex rej. Attorney General v 
Tittmann, 76 P.2d 701, 703, 42 N 
M. 76. 

61 C J p 137 note 11. 

Other definitions of double taxation 

(1) The imposition of the same tax 

twice, by the same taxing power, on 

the same subject matter 

N.M —Aragon v. Empire Gold Min. & 
Milling Co., 142 P.2d 539, 47 N.M. 
299. 

Pa.—Spencer v. Snedeker, 64 A 2d 
771, 861 Pa. 234—Commonwealth v. 
Harrisburg Light & Power Co., 130 
A. 412, 284 Pa. 176—City of Phila¬ 
delphia v. Heinel Motors, 16 A.2d 
761, 142 PaSuper. 493—Hayes v. 


School Dist of City of Scranton, 
Com PI, 44 Lack Jur 5. 

(2) The imposition of another tax 
by same tax-levying authority for 
same period of time, on same species 
and character of property or privi¬ 
lege—Falls City Brewing Co v. Tal¬ 
bott, 97 S W 2d 57. 265 Ky. 541. 

(3) Taxation which would require 
same person or same subject of taxa¬ 
tion to contribute twice to same bur¬ 
den, while other subjects of taxation 
belonging to same class are required 
to contribute but once 

La—State v. Triangle Drilling Co., 
37 So 2d 598, 214 La. 273. 

Okl —Olson v Oklahoma Tax Com¬ 
mission, 180 P.2d 622, 198 Okl. 607. 
Va—Peninsula Transit Corp v Com¬ 
monwealth, 183 S E 446, 165 Va. 
614 

W.Va—Douglass v. Koontz, 71 S.E 
2d 319. 

(4) “Taxing twice for the same 
purpose in the same period the same 
property in the same taxing area.”— 
Brophy v Powell, 121 P.2d 647, 661, 
58 Ariz. 543. 

Held not invalid double tax 

(1) Generally. 

Cal —Irvine v Citrus Pest Dist No 
2 of San Bernardino County, 144 
P 2d 857, 62 Cal App 2d 378. 

N.M —Fowler v. Corlett, 244 P 2d 
1122, 56 N M 430 

(2) The separate assessment of a 
parcel which was marked “private 
street" on plat and separated two 
lots was not invalid as constituting 
"double taxation" where prior to such 
assessment no taxes had been levied 
on the strip and the only assessment 
complained of was the separate as¬ 
sessment thereof —Wolfson v. Heins, 
6 So 2d 868, 149 Fla. 499. 

45. Cal.—City & County of San 
Francisco v. Fry, 63 Cal. 470. 
W.Va—Douglass v. Koontz, 71 S E 
2d 319. 


46. Iowa—Judy v. Beckwith, 114 N 
W. 665, 137 Iowa 24, 15 LRA.N 
S, 142, 15 Ann Cas 890 

47. Mich.—Stumpf v Storz, 120 N 
W. 618, 166 Mich 228, 132 Am S R 
521. 23 LRA.NS, 152. 

N M —State ex rel Attorney Gener¬ 
al v. Tittmann, 75 P.2d 701, 42 N.M 
76. 

48. Ky—Falls City Brewing Co. v 
Talbott. 97 6W2d 57, 265 Ky 641 
—Fox v. Board for Louisville & 
Jefferson County Children’s Home, 
50 S W 2d 67, 244 Ky. 1. 

Mich—Corpus Juris quoted in C F. 
Smith Co v Fitzgerald, 259 NW 
352, 361, 270 Mich 659, appeal dis¬ 
missed C F Smith Co v Atwood, 
56 SCt. 115, 296 US 669, 80 L Ed 
470. 

N.H—In re Opinion of the Justices. 
93 A. 311, 77 NH 611 

NM—Amarillo-Pecos Valley Truck 
Lines v Gallegos, 99 P.2d 447, 44 
NM. 120 

Pa—Commonwealth v. Shenango 
Furnace Co, 67 A 2d 113, 362 Pa 
491, 11 A L R.2d 321—Spencer v 
Snedeker, 64 A 2d 771, 361 Pa 234 
—Corpus Juris quoted in Allegheny 
County Motor Co v City of Pitts¬ 
burgh, 62 A.2d 64, 67, 360 Pa 407 
—Commonwealth v. Harrisburg 
Light & Power Co., 130 A. 412, 284 
Pa 175—In re Steele’s Estate, 
Orph , 68 Montg Co 49. 

Va—Peninsula Transit Corp v. Com¬ 
monwealth, 183 S E 446, 166 Va 
614. 

W Va—Hope Natural Gas Co. v. 
Hall, 135 SE 582, 102 W Va 272. 

Wyo—Corthell v. Board of Commis¬ 
sioners of Albany County, 8 P 2d 
812, 44 Wyo. 71. 

61 C J p 137 note 14. 

State's imposition of inheritance or 
succession tax on same estate on 
successive deaths and consequent 
transfers of the estate as not con- 
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pose,** by the same state, government, or taxing they must be the same kind or character of tax. 64 
authority, 60 within the same jurisdiction 61 or taxing Also the taxes must not be uniform or there must 
district, 62 during the same taxing period, 62 and be discrimination, 66 one tax must have been im- 


■tituting invalid double taxation 
see infra 8 1132. 

Successive transfers of estate as 
taxable transfers generally see In¬ 
fra 8 1156. 

Meld not double taxation 

(1) Where the subject matter of 
taxation in the two taxes is not the 
same. 

Ala.—City of Enterprise v. Fleming, 
199 So. 691, 240 Ala. 460 
Ill.—People v. Deep Rock Oil Corpo¬ 
ration, 175 N.E 572, 343 Ill. 388 
Ind—Folk v. Heckler, 1 NE2d 124, 
210 Ind. 68. 

Pa.—Commonwealth v. Shenango 
Furnace Co, 67 A.2d 113, 362 Pa 
491, 11 A.L R 2d 321—Common¬ 

wealth v. Monessen Amusement 
Co., 42 A.2d 158, 352 Pa 120— 
Pennsylvania Co. for Insurances 
on Lives & Granting Annuities v. 
City of Philadelphia 31 A.2d 137, 
346 Pa 406—City of Philadelphia 
v. Heinel Motors, 16 A 2d 761, 142 
PaSuper. 493—Commonwealth v. 
Elk Refining Co., Com PI., 57 
Dauph.Co. 278. 

(2) Where taxes are imposed on 
different taxable items or elements.— 
Falls City Brewing Co. v. Talbott, 97 
®.W.2d 57, 265 Ky. 641. 

(3) Where taxes are imposed on 
different taxable items or elements 
and fall on different persons—Mer¬ 
chants Refrigerating Co. v. Taylor, 9 
N.E 2d 799, 275 N.Y. 113. 

(4) Payments which mother, who 
was residuary legatee, made to 
daughter in consideration of daugh¬ 
ter's waiver of right to income from 
testamentary trust fund while es¬ 
tate was in course of administration 
were not deductible from gross in¬ 
come of estate, as against contention 
that in substance the payments were 
by the estate, and that failure so to 
treat payments would ultimately re¬ 
sult In double taxation—Rosenberg 
v. Commissioner of Internal Revenue, 
C.C.A.9, 115 F.2d 910. 

(5) Tax assessment of specified 
amount for land value, and specified 
amount for water rights Imposed by 
county on irrigation district's lands 
did not constitute unlawful double 
taxation.—Alpaugh Irr Dist v. Kern 
County, Cal.App., 248 P.2d 117. 

Cal.—Redwood Theatres v. City 
of Modesto, 196 P.2d 119, 86 Cal. 
App.2d 907. 

HL—Bardon v Nudelm&n, 15 N.E.2d 
686, 369 Ill. 214. 

Iowa—Corpus Juris cited la Inde¬ 
pendent School Diet, of Cedar Rap¬ 
ids v. Iowa Employment Sec. Com¬ 
mission, 25 N.W.2d 491, 497, 237 
Iowa 1301. 

Ky.-—Herts Drivurself Stations v. 


City of Louisville, 172 6W.2d 207, 
294 Ky. 568, 147 A.L R. 306—Fox v. 
Board for Louisville & Jefferson 
County Children's Home, 50 S.W.2d 
67, 244 Ky 1 

Mich— Corpus Juris quoted in C F 

Smith Co v. Fitzgerald, 259 N W. 
352, 361, 270 Mich 659, appeal dis¬ 
missed C. F. Smith Co. v. Atwood, 
56 SCt 115, 296 US. 659, 80 L Ed 
470. 

KM—Amarillo-Pecos Valley Truck 
Lines v. Gallegos, 99 P.2d 447, 44 
NM 120. 

Pa— Corpus Juris quoted in Alle¬ 
gheny County Motor Co. v. City of 
Pittsburgh, 62 A.2d 64, 67, 360 Pa 
407. 

61 C.J. p 137 note 15. 

50. Ky —Fox v. Board for Louis¬ 
ville & Jefferson County Children’s 
Home, 50 S W.2d 67, 244 Ky. 1. 

Mich— Corpus Juris quoted in C F. 
Smith Co v Fitzgerald, 259 NW 
352, 361, 270 Mich 659, appeal dis¬ 
missed C. F. Smith Co. v. Atwood, 
56 SCt 115, 296 U.S. 659, 80 L Ed 
470. 

Pa—Spencer v. Snedeker, 64 A 2d 
771, 361 Pa. 234— Corpus Juris 

quoted in Allegheny County Motor 
Co. v City of Pittsburgh, 62 A 2d 
64, 67, 360 Pa 407—Commonwealth 
v Harrisburg Light & Power Co, 
130 A. 412, 284 Pa 176—Common¬ 
wealth v Semet-Solvay Co., 105 A 
92, 262 Pa 234—In re Steele's Es¬ 
tate, Orph , 68 Montg Co 49 

Wyo—Corthell v. Board of Com'rs 
of Albany County, 8 P.2d 812, 44 
Wyo. 71. 

61 C J p 137 note 16. 

Taxation by different states or by 
state and federal governments of 
same transfer by will or inherit¬ 
ance as being valid or as constitut¬ 
ing Invalid double taxation see in¬ 
fra 8 1132. 

Taxation is not double where tax¬ 
es are imposed by different states.— 

Diefendorf v. Gallet, 10 P.2d 307, 51 

Idaho 619. 

51. Pa.—Commonwealth v. Semet- 
Solvay Co, 105 A. 92, 262 Pa. 234 
—In re Steele's Estate, Orph., 68 
Montg Co. 49 

Va—Hope Natural Gas Co. v. Hall, 
135 SE. 582, 102 WVa. 272. 

Taxation of same property in differ¬ 
ent states see infra 8 43. 

58. Iowa.—Independent School Dist. 
of Cedar Rapids v. Iowa Employ¬ 
ment Sec. Commission, 25 N.W.2d 
491, 237 Iowa 1301. 

58. Ill.—People ex rel. Toman v. 
Crane, 23 N E 2d 337, 872 Ill. 228- 
Corpus Juris cited in People ex rel 
Lindheimer v. Schweitzer, 16 N.E. 
2d 897, 901, 369 Ill 355. 
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Ky—Fox v. Board for Louisville St 
Jefferson County Children's Home, 
60 S.W 2d 67, 244 Ky. 1. 

Mich— Corpus Juris quoted in C F. 
Smith Co v. Fitzgerald, 269 N.W. 
352, 361, 270 Mich. 659, appeal dis¬ 
missed C. F. Smith Co v. Atwood, 
56 SCt. 115, 296 US. 659, 80 L Ed. 
470. 

N M —Amarillo-Pecos Valley Truck 
Lines v. Gallegos, 09 P 2d 447, 44 
N.M. 120. 

Pa.— Corpus Juris quoted la Alle¬ 
gheny County Motor Co. v. City of 
Pittsburgh, 62 A 2d 64, 67, 860 Pa. 
407. 

Wyo.—Corthell v. Board of Com'rs of 
Albany County, 8 P.2d 812, 44 Wyo. 
71. 

61 C.J. p 137 note 17. 

64. Pa.—Spencer v. Snedeker, 64 A 
2d 771, 361 Pa. 234—Allegheny 

County Motor Co v City of Pitts¬ 
burgh, 62 A.2d 64, 360 Pa. 407- 
Commonwealth v. Harrisburg 
Light St Power Co , 130 A. 412, 284 
Pa. 176. 

Wyo.—Corthell v. Board of Com’rs 
of Albany County, 8 P.2d 812, 44 
Wyo. 71. 

Meld not double taxation 

(1) Where one tax is a property 
tax and the other is not a property 
tax. 

Ariz —Terrell v McDonald, 255 P. 

485, 486. 32 Ariz 30 
Fla—Florida Sugar Distributors v. 

Wood, 184 So 641, 135 Fla. 126. 
Idaho —Diefendorf v. Gallet, 10 P 2d 
307, 51 Idaho 619 

Ky.—Harco Corporation v. Martin, 
112 S.W 2d 693, 271 Ky 572 
Md.—Herman v. Mayor and City 
Council of Baltimore, 55 A 2d 491, 
189 Md 191, 173 A.L R. 1310. 

Or.—Henderson v State Tax Com¬ 
mission, 188 P 2d 630, 182 Or 519 
Pa.—Appeal of Certain Taxpayers of 
Dunkard Tp, Greene County, 60 A. 
2d 39, 359 Pa 605. 

Wis —Milwaukee Electric Ry. St 
Light Co. v. Wisconsin Tax Com¬ 
mission, 242 N.W. 312, 207 Wis. 
523, followed in Wisconsin Gas & 
Electric Co v. Wisconsin Tax Com¬ 
mission, 242 N.W. 321, 207 Wis 
546. 

(2) Where one of the impositions 
is not a tax.—Diefendorf v. Gallet, 
10 P 2d 307, 51 Idaho 619. 

(8) Where one of the Impositions 
Is a tax and the other a license fee 
or special assessment.—Klemm v 
Davenport, 129 So. 904, 100 Fla. 627, 
70 A.L.R. 156. 

58. N.M.—Amarillo-Pecos Valley 
Truck Lines v. Gallegos, 99 P.2d 
447, 44 N.M. 120. 
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posed on part only, not all, of the property in the 
taxing district; 66 and the tax burden must be 
one imposed by the state and not one voluntarily 
assumed by agreement. 67 

§ 40. Power to Impose in General 

Double taxation, although not favored, it permissible 
In the absence of express or implied constitutional pro¬ 
hibition. 

Double taxation should not be permitted unless 
the legislature has authority to impose it. 68 How¬ 
ever, since the taxing power is exclusively a legis¬ 
lative function, as discussed supra § 7, and since, 
except as it is limited or restrained by constitutional 


provisions, it is absolute and unlimited, as con¬ 
sidered supra § 4, it is generally held that there 
is nothing, in the absence of any express or implied 
constitutional prohibition against double taxation, to 
prevent the imposition of more than one tax on 
property within the jurisdiction, 59 as the power to 
tax twice is as ample as the power to tax once. 69 
In such case whether or not there should be double 
taxation is a matter within the discretion of the leg¬ 
islature. 01 The federal Constitution does not pro¬ 
hibit or prevent the states from imposing double 
taxation, 02 and in a number of states there is no 
express constitutional prohibition against double 
taxation 63 In other states, however, double taxa- 


Zt is not double taxation if the tax 
la uniform and without discrimina¬ 
tion or exemption, even though all 
the property In the territory on 
which the tax is imposed is taxed 
twice, for the same purpose, in the 
same taxing period. 

Ky —Campbell County v. City of 
Newport, 193 S W. 1, 174 Ky 712, 
LRA 1917D 791. 

N M —Amarlllo-Pecos Valley Truck 
Lines v. Gallegos, 99 P 2d 447, 44 
N.M. 120. 

68. Ill.—People ex rel Lindheimer 
v. Schweitzer, 16 N.E 2d 897, 369 
Ill 365. 

Iowa —Independent School Dist of 
Cedar Rapids v. Iowa Employment 
Sec Commission, 25 N W 2d 491, 
237 Iowa 1301. 

affect of taxing all property twloe 

If all property in a given taxing 
unit Is twice taxed under valid levies, 
the result is the same as if a single 
levy of the total amount were im¬ 
posed.—Independent School Dist of 
Cedar Rapids v. Iowa Employment 
Sec. Commission, supra. 

67. Ill —People v. Calloway, 176 N. 
E 912, 344 Ill. 488. 

61 C J. p 137 note 18. 

Contractual assumption of taxes gen¬ 
erally see infra S 61. 

Voluntary payment of taxes for 
which the property taxed is not lia¬ 
ble does not make the further pay¬ 
ment of taxes for which it is liable 
double taxation. 

Ariz.—Packard Contracting Co v 
Roberts, 222 P 2d 791, 70 Arlz 411 
Ill.—People v. Calloway, 176 NE 912, 
344 Ill. 488. 

68. Miss.—Craig v. Dun & Brad- 
street, 30 So.2d 798, 202 Miss. 207 

69. U S —Prouty v. Coyne, D.C S D, 
66 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 63 S Ct. 
658, 289 U.S. 704, 77 L.Ed. 1461 

Ala.— Corpus Juris oited in Para- 
mount-Richards Theatres v. State, 
66 So 2d 812, 824, 256 Ala. 616. 
Conn.—House of Hasselbach v. Mc¬ 
Laughlin, 18 A.2d 867, 127 Conn. 
507. 


Idaho — Corpus Juris cited in Oregon 
Short Line R Co v Washington 
County, 30 P 2d 198, 199, 54 Idaho 
171 

Ohio.—Leader v. Glander, 77 N E 2d 
69, 149 Ohio St. 1, 174 ALR 1268. 
61 C J p 137 note 20 
Constitutional restriction against 
double taxation as not precluding 
license or excise tax on occupa¬ 
tion or privilege and ad valorem or 
other tax on the property used in 
connection with the occupation or 
privilege involved see Licenses § 
24 b (2) 

Municipal taxes as subject to con¬ 
stitutional inhibition against dou¬ 
ble taxation see Municipal Corpo¬ 
rations 9 1985. 

Necessity that power to enact ordi¬ 
nance requiring permit or license 
to construct or operate gasoline 
filling station be exercised in such 
manner as not to subject owner to 
double taxation see Motor Vehicles 
9 776 a 

Courts will not Interfere merely 
because taxes are duplicated—Per- 
thur Holding Corporation v. Commis¬ 
sioner of Internal Revenue, CCA, 61 
P 2d 785, certiorari denied 53 S.Ct 
506, 288 US. 616, 77 L Ed 989. 

60. Pa.—Allegheny County Motor 

Co. v City of Pittsburgh, 62 A 2d 
64, 360 Pa 407—Puntureri v 

School Dist of Pittsburgh, 60 A 2d 
42, 359 Pa 596—West Chester Gas 
Co v. County of Chester, 30 Pa 
232. 

61. Ky.—City of Louisville v Aetna 
Fire Ins. Co., 143 SW.2d 1074, 284 
Ky 154. 

Ohio—David J. Joseph Co. v. Evatt, 
16 Ohio Supp. 155. 

61 C J. p 138 note 22. 

62. US —Carley & Hamilton v. 
Snook, Cal., 50 S.Ct. 204, 281 US 
66, 74 LEd. 704, 68 A L R 194- 
Rounds & Porter Lumber Co. v 
Livesay, C.C.A.0kl„ 66 F.2d 298. 

Minn.—Reed v. Bjornson, 253 N.W. 
102, 191 Minn 254, followed in 
Thompson-P&rker Holding Co. v. 
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Bjornson, 253 N.W. 110, 191 Minn. 
271 

N M —Amarillo-Pecos Valley Truck 
Lines v Gallegos, 99 P 2d 447, 44 
N M 120—State ex rel Attorney 
General v Tittmann, 75 P.2d 701, 
42 NM 76. 

61 C J. p 137 note 20 [c]. 

The Fourteenth Amendment does 

not forbid double taxation 
US—Illinois Cent. R Co v State of 
Minnesota Minn, 60 S Ct 419, 309 
US 157, 84 LEd 670, rehearing 
denied 60 S Ct 586, 309 U S 695, 84 
LEd 1035 

Fla—City of De Land v. Florida 
Public Service Co , 161 So 736, 119 
Fla 804 

63. Fla—City of De Land v. Florida 
Public Service Co, supra—Klemm 
v Davenport, 129 So. 904, 100 Fla 
627, 70 ALR 156. 

Ky —City of Louisville v. Aetna Fire 
Ins. Co, 143 S W 2d 1074, 284 Ky. 
154—Falls City Brewing Co. v. Tal¬ 
bott, 97 S W 2d 57, 265 Ky. 541 
Minn—Reed v Bjornson, 253 NW. 
102, 191 Minn 264, followed in 

Thompson-Parker Holding Co v. 
Bjornson, 253 NW 110, 191 Minn. 
271 

Mo—State v. Hallenberg-Wagner 
Motor Co. 108 S W 2d 398, 341 Mo. 
771. 

N M —Amarillo-Pecos Valley Truck 
Lines v Gallegos, 99 P 2d 447, 44 
N M 120—State ex rel. Attorney 
General v. Tittmann, 75 P 2d 701, 
42 N.M. 76. 

N.C —Charlotte Coca-Cola Bottling 
Co. v. Shaw, 59 S E 2d 819, 232 NC. 
307. 

Ohio.—Braden ▼. Senior, 193 NE 80, 
48 Ohio App. 255, affirmed Senior 
v. Braden, 193 NE. 614, 128 Ohio 
St. 597, reversed on other grounds 
55 SCt. 800, 295 US 422, 79 LEd. 
1520, 100 ALR 794—David J Jo¬ 
seph Co. v. Evatt, 16 Ohio Supp. 
155 

Pa—Allegheny County Motor Co. ▼. 
City of Pittsburgh, 62 A 2d 64, 360 
Pa 407. 

Wash.—Supply Laundry Co. v. Jen- 
ner, 34 P.2d 363, 178 Wash. 72. 
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tion is expressly prohibited,® 4 as by a constitutional 
provision expressly prohibiting the taxation of the 
same property twice for the same purpose during 
the same year. 65 

In some states where double taxation is not ex¬ 
pressly prohibited it is held that double taxation is 
permissible, 66 or not invalid or unconstitutional, 67 
or necessarily unlawful, 68 provided some other con¬ 
stitutional requirement is not thereby violated, 69 
as a requirement that taxes must be equal and uni¬ 


form. 7 ® In other states, however, double taxation 
is held prohibited under constitutional provisions 
providing that all property shall be taxed in pro¬ 
portion to its value 71 or under provisions requiring 
equality or uniformity in taxation. 72 The power to 
tax twice, it has been held, is subject to the limita¬ 
tion that it must operate with equality and uni¬ 
formity, 78 and if, as the consequence of doubling 
a tax, discrimination or want of uniformity results, 
the law is invalid. 74 


64. Idaho.—Diefendorf v. Gallet, 10 
P 2d 307, 51 Idaho 619. 

65. Idaho.—Diefendorf v. Gallet, 
supra. 

61 C J. p 139 note 28. 

Municipal taxes as subject to consti¬ 
tutional provision that property 
shall not be taxed twice for the 
same purpose see Municipal Cor¬ 
porations § 1985. 

limited to uniformity requirements 

Provision in constitution against 
“duplicate taxation of property" for 
same purpose for same year extends 
no further than Inhibitions contained 
In uniformity clause of same section 
and in equal protection clause of fed¬ 
eral Constitution.—Diefendorf v. Gal¬ 
let, supra. 

66 . Ala.—Paramount-Rlchards Thea¬ 
tres v. State, 65 So 2d 812, 256 Ala. 
615. 

Pa.—Appeal of Certain Taxpayers of 
Dunkard Tp, Greene County, 60 A. 
2d 39, 359 Pa. 605—Pennsylvania 
Co for Insurances on Lives & 
Granting Annuities v. City of Phil¬ 
adelphia, 31 A 2d 137, 346 Pa. 406 
—Sley System Garages v. City of 
Philadelphia, 5 A.2d 583, 136 Pa 
Super. 440, reversed on other 
grounds City and County of Phila¬ 
delphia v. Samuels, 12 A.2d 79, 338 
Pa. 321—Appeal of Pennsylvania 
Co, 40 Pa Diet & Co 489—Hayes 
v. School Dist. of City of Scranton, 
Com PI, 44 Lack. Jur. 5. 

No constitutional objection 
Pa,—Puntureri v. School Dist. of 
Pittsburgh, 60 A.2d 42, 359 Pa 596. 
Within power of legislature 
Iowa—Independent School Dist of 
Cedar Rapids v. Iowa Employment 
Sec. Commission, 25 N.W.2d 491, 
237 Iowa 1301. 

67- Conn.—Hartford - Connecticut 
Trust Co. v. O'Connor, 76 A. 2d 9, 
137 Conn 267—-House of Hassel- 
bach v. McLaughlin, 18 A.2d 867, 
127 Conn. 507. 

17.M. —fltorrie Project Water Users 
Ass'n v. Gonzales, 209 P.2d 53Q, 58 
N.M. 421 

K.C.—Charlotte Coca-Cola Bottling 
Co. v. Shaw, 59 S.B.2d 819, 232 N.C. 
307. 

Pa—In re Pennsylvania Co for In¬ 
surances on Lives and Granting 
Annuities, 11 A 2d 160, 337 Pa 321 


—Appeal of Dixon, 11 A 2d 169, 188 
Pa Super. 885. 

Not ground to hold tax invalid 

The court cannot hold a statute 
invalid on the ground that the tax 
imposed thereby provides for double 
taxation—Connecticut Light & Pow¬ 
er Co. v. Walsh, 67 A.2d 128, 134 
Conn. 295. 

Not necessarily obnoxious 

Double taxation, both Interstate 
and intra-state, Is not Ipso facto 
necessarily obnoxious to the Consti¬ 
tution when the intention to Impose 
it is clear and it is free from dis¬ 
criminatory features, however odious 
to the taxpayer.—Sabine v. Gill, 61 
S.E.2d 1, 229 N.C. 599. 

68. Wash —Supply Laundry Co. v. 
Jenner, 34 P 2d 363, 178 Wash. 72. 

69. N M —Storrie Project Water 

Users Ass'n v. Gonzales, 209 P.2d 
630, 53 N.M. 421. 

70. NM—Storrie Project Water 
Users Ass’n v. Gonzales, supra— 
State ex rel. Attorney General v 
Tittmann, 75 P.2d 701, 42 N M 76. 

N.C —Charlotte Coca-Cola Bottling 
Co v. Shaw, 59 S.E 2d 819, 232 NC. 
307. 

Pa.—Appeal of Pennsylvania Co, 40 
Pa.Dist & Co. 489—Hayes v. School 
Dist. of City of Scranton, Com.Pl., 
44 Lack.Jur. 5. 

71. Cal —Flynn v. City and Coun¬ 
ty of San Francisco, 115 P 2d 3, 18 
Cal 2d 210—Bank of California, 
National Ass’n v Roberts, 160 P. 
225, 173 Cal. 398, reversed on other 
grounds 39 S.Ct. 171, 248 U.S. 497, 
63 LBd. 381—People ex rel. Burke 
v. Badlam, 57 Cal. 694—Redwood 
Theatres v. City of Modesto, 196 P. 
2d 119, 86 Cal.App.2d 907. 

78. Mich.—Shapero v. State Dept of 
Revenue, 33 N.W.2d 729, 322 Mich 
124—C F. Smith Co v. Fitzgerald, 
259 NW. 352, 270 Mich. 659, appeal 
dismissed C. F. Smith Co. v. At¬ 
wood, 66 S.Ct. 115, 296 U.S. 659, 
80 L.Ed. 470—fltroh v. City of De¬ 
troit, 90 N.W. 1029, 131 Mich. 109. 
Or—Middlekauff v. Galloway, 99 P. 
2d 24, 163 Or. 671. 

Va.—Peninsula Transit Corporation 
v. Commonwealth, 183 S.E. 446, 165 
Va. 614. 

61 C.J. p 138 note 27. 


Direct prohibition, unnecessary 

Where the constitution declares 
that taxation must be uniform it has 
been stated that a direct prohibition 
against double taxation is hardly nec¬ 
essary, because there cannot be such 
a thing as double taxation where the 
taxation is uniform —Campbell Coun¬ 
ty v. City of Newport, 193 S.W. 1, 
174 Ky 712, L.RA1917D 791. 
Confused with nonunlf ormlty 

Double taxation has been confused 
with nonuniformity in taxation — 
State v. Hallenberg-Wagner Motor 
Co., 108 S W 2d 398, 341 Mo 771. 

Lack of uniformity as double taxa¬ 
tion 

Taxation which is not uniform is 
necessarily unequal and amounts to 
double taxation, whether the lack of 
uniformity or the appearance of du¬ 
plication is exhibited in the exemp¬ 
tion of some property from the tax 
or in taxing twice for the same pur¬ 
pose a part of the property subject 
to the tax—Campbell County v. City 
of Newport. 193 8 W. 1, 174 Ky. 712, 
LRA1917D 791. 

Destructive of equality and uniformi¬ 
ty 

Duplicate or triplicate taxation 
levied at the same time, for the same 
purpose, and on the same property is 
void whether levied according to the 
standard of valuation or benefits, 
since such taxation is destructive of 
that equality and uniformity which 
the constitution requires for validity 
of every tax —Flynn v. City and 
County of San Francisco, 115 P 2d 3, 
18 Cal 2d 210—People v. Parks, 68 
Cal. 624 

73. U S —Barcelo & Cia, S en C , v. 
Busc&glia, C.C A Puerto Rico, 169 
F 2d 82. 

N.M.—Storrie Project Water Users 
Ass'n v Gonzales, 209 P 2d 530, 53 
N.M. 421—Amarillo-Pecos Val. 
Truck Lines v. Gallegos, 99 P 2d 
447, 44 N.M. 120. 

Or.—Middlekauff v. Galloway, 99 P. 

2d 24, 163 Or 671. 

61 C.J. p 138 note 23. 

74. Or.—Middlekauff v. Galloway, 
supra. 

Season for invalidity 
The tax law is invalid, not because 
the tax Is double, but beo&use, being 
so, It contravenes some constitution- 
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Constitutional inhibitions against Rouble taxation 
prohibit double taxation only in the objectionable 
sense. 76 They do not prevent taxation of the 
same property twice, 76 or of the same income 
twice, 77 as long as the tax is uniform 78 or does not 
operate unequally on the same class, 79 even though 
the constitution expressly prohibits taxation of the 
same property twice for the same purpose during 
the same year. 80 Property cannot be arbitrarily 
taxed twice in a given case but it may be taxed 
twice if the whole class to which the individual 
subject belongs is subjected to the same burden in 
substantially the same manner. 81 Also two taxes 
for the same purpose, one general and the other 
special, are not obnoxious as double taxation when 
all taxable property in the district is subject to 


both taxes. 8 * 

In some jurisdictions constitutional restrictions 
against double taxation have been held to apply 
only to ad valorem 83 or property 84 taxes, and not 
to excise taxes, as discussed in Licenses § 24, or to 
property paying specific taxes. 85 Also it has been 
held that such constitutional inhibitions are against 
duplicate direct property taxes, 86 and that they do 
not prohibit the indirect duplication of a tax. 87 
Under some constitutions the rule against double 
taxation has been held to apply to tangible personal 
property, 88 but not to intangibles. 89 

Not favored . Double taxation is not favored 90 
by the courts 91 It has frequently been held that 
it is against public policy, 92 except where the legis- 


al guaranty —Middlekauff v. Gallo¬ 
way, supra. 

75. Idaho —Oregon Short Line R Co. 
v Washington County, 30 P 2d 198, 
54 Idaho 171 

78. U S.—Barcelo & Cia, S en C. v 
Buscaglia, C.C A Puerto Rico, 169 
F 2d 82 

Idaho— Corpus Juris cited in Oregon 
Short Line R Co v. Washington 
County, 80 P 2d 198, 199, 54 Idaho 
171 

Mo—St. Louis Mut Life Ins Co. v. 
St Louis County Board of Asses¬ 
sors, 66 Mo. 503. 

Or—Middlekauff v. Galloway, 99 P. 

2d 24, 163 Or. 671. 

Unavoidable duplication 

In many cases duplicate taxation 
is unavoidable —Livingston v. City 
of Paducah, 80 Ky. 656. 

Indirect influence 

The taxation of personal property 
may sometimes necessarily involve 
duplicate taxation to a certain extent, 
but such Indirect influence is not the 
double taxation which is unreason¬ 
able within the meaning of constitu¬ 
tion—In re Opinion of the Justices, 
NH, 81 A.2d 845—In re Opinion of 
the Justices, 93 A 811, 77 NIL 611. 

77. Wis—Appeal of Van Dyke, 259 
NW. 700, 217 Wis. 628, 98 A.LR. 
1332. 

78. Idaho.— Corpus Juris cited in 
Oregon Short Line R, Co. v. Wash¬ 
ington County, 30 P.2d 198, 199, 54 
Idaho 171. 

N M.—State ex rel. Attorney General 
v. Tlttmann, 75 P.2d 701, 42 NM. 
76. 

61 C.J. p 139 note 30. 

79. U.S.—Barcelo & Cia, S. en C. v. 
Buscaglia, C.C.A.Puerto Rico, 169 
F 2d 82. 

Absolute equality in taxation as un¬ 
attainable see supra 9 23. 

8a Cal.—Redwood Theatres v. City 
of Modesto, 196 P.2d 119, 86 Cal. 
App.2d 907. 


Idaho— Corpus Juris cited in Oregon 
Short Line R Co v Washington 
County, 30 P 2d 198, 199, 54 Idaho 
171 

61 C J. p 139 note 31 

Held not objectionable double taxa¬ 
tion 

(1) Levy to redeem warrants was 
held not invalid as involving dupli¬ 
cate taxation because general budget 
levy covered warrants issued, where 
levies were applied to all property 
alike —Oregon Short Line R Co v 
Washington County, 30 P 2d 198, 54 
Idaho 171. 

(2) Other instances where dupli¬ 
cate taxation was held not in viola¬ 
tion of constitutional inhibition see 
61 C J. p 139 note 31 [a] 

81. Pa.—Commonwealth v. Fall 
Brook Coal Co, 26 A. 1071, 156 Pa- 
488. 

88. Fla.—Klemm v. Davenport, 129 
So. 904, 100 Fla. 627, 70 A.L.R. 156 
Highway purposes 

Special property road tax and gen¬ 
eral tax levy made for the same year 
for road purposes have been held not 
to constitute double taxation—Hum- 
bird Lumber Co v. Kootenai County, 
79 P 396, 10 Idaho 490 

83. Idaho —Geo B Wallace, Inc , v. 
Pfost, 65 P.2d 725, 57 Idaho 279, 
110 A.L.R. 613. 

84. Cal.—Fox Bakersfield Theatre 
Corp. v. City of Bakersfield, 222 
P 2d 879, 36 Cal 2d 136—Ingels v. 
Riley, 53 P.2d 939, 5 Cal 2d 154, 
103 A L R 1—Redwood Theatres v. 
City of Modesto, 196 P.2d 119, 86 
Cal App.2d 907. 

85. Mich.—Shapero v. State Dept, 
of Revenue, 33 N.W.2d 729, 322 
Mich 124—Shivel v. Vidro, 294 N. 
W. 78, 295 Mich. 10. 

88. Idaho.—Idaho Gold Dredging Co. 
v. Balderston, 78 P.2d 105* 68 Idaho 
692—Diefendorf v, Gallet, 10 P.2d 
307, 51 Idaho 619. 

135 


87. Idaho—Diefendorf v. Gallet, su¬ 
pra 

Distinction 

There is a distinction between an 
indirect duplication of a tax and dou¬ 
ble taxation—Fox v. Board for 
Louisville & Jefferson County Chil¬ 
dren’s Home, 50 S W 2d 67, 244 Ky. 
1 

88. Cal —Southern Pac Co v. Mc- 
Colgan, 166 P 2d 81, 68 Cal App 2d 
48. 

89. Cal —Southern Pac Co. v. Mc- 
Colgan, supra. 

State of legal domicile and of busi¬ 
ness situs 

The fact that double taxation of 
intangibles may result has been held 
not necessarily a constitutional bar 
to the state of the legal domicile and 
the state of the business situs im¬ 
posing a tax on the same intangibles. 
—Southern Pac Co. v McColgan, su- 
pra- 

90. Ariz—Industrial Commission v. 
Hartford Accident & Indemnity Co, 
144 P 2d 548, 61 Ariz. 86. 

Mo.—General American Life Ins Co. 
v. Bates, 249 S W 2d 458—Wood v 
Deuser, 164 S W 2d 303, 349 Mo 
1187—State v Hallenberg-Wagner 
Motor Co, 108 S.W 2d 398, 341 Mo 
771—Automobile Gasoline Co v 
City of St. Louis, 32 S.W.2d 281, 
326 Mo. 435. 

NC—Sabine v. Gill, 61 S.E.2d 1, 229 
N.C. 699. 

91. Iowa.—Independent School Dist. 
of Cedar Rapids v. Iowa Employ¬ 
ment Sec. Commission, 25 N.W.2d 
491, 237 Iowa 1301. 

98. Ala.—Corpus Juris cited in 

Paramount-Richards Theatres v 
State, 55 So 2d 812, 824, 266 Ala. 
615 

Ky.—Hertz Drivurself Stations v. 
City of Louisville, 172 S.W.2d 207, 
294 Ky. 568, 147 A.L R. 306—City 
of Louisville v. .®tna Fire Ins Co, 
143 S.W.2d 1074, 284 Ky. 164—Falls 
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lative body has clearly declared to the contrary,** 
and is to be avoided whenever possible, 94 although 
if there is a clear legislative intent that a double 
tax shall be imposed such legislative intent will 
prevail. 95 

Taxation based on ownership . Double taxation 
has been held to arise where the same persons pay 
taxes on their property twice, to the same taxing 
power, during the same period, based each time on 
ownership of the same property, and each time for 
the same purpose, namely, revenue, 96 or from the 
imposition of an ad valorem tax twice against the 
same person or property for the same purpose be¬ 
cause of such ownership. 97 

Gross earnings including amounts paid others . It 
has been held not double taxation to include in a 
tax on, or measured by, the gross earnings or 
receipts of a person or corporation amounts paid to 
others whose taxes are on, or are measured by, 


their gross earnings or receipts, 95 or who pay prop¬ 
erty taxes on property leased to others. 99 

Particular illustrations of what have been held 
not to be double taxation, among others, are collect¬ 
ing admission fees to entertainments held in public 
playgrounds, 1 requiring compulsory labor on public 
highways which are maintained in part by taxation, 2 
requiring counties having a specified population or 
having cities within them of a specified class to 
appoint specified officials and pay their salaries, 8 
requiring the different counties to contribute to the 
support of persons in public institutions coming 
from such counties, 4 requiring contributions from 
the property or estate or the relatives of individuals 
confined in a public institution, such as an insane 
asylum which is supported by general taxation, 6 
and requiring reimbursement from the relatives of 
those to whom old age assistance was paid, where 
such relatives filed income tax returns showing an 
income in excess of a specified amount. 6 Where, 


City Brewing Co. v. Talbott, 97 S 
W 2d 57, 265 Ky 641. 

Pa.—Commonwealth v. Monessen 
Amusement Co, 42 A.2d 158, 352 
Pa. 120—In re Arrott's Estate, 185 
A 697, 322 Pa. 367. 

61 C.J. p 139 note 32 
Dominant purpose of law Is to 
avoid double taxation.—Texas & P 
Ry. Co v City of El Paso, 85 S W.2d 
245, 126 Tex 86. 

Nationals of statutory system Is 

the avoidance of double taxation — 
Finnegan v. State Board of Tax Ap¬ 
peals, 36 A 2d 13, 131 N J.Law 276. 
A mis of construction 

The so-called rule against double 
taxation is merely one of statutory 
construction and not a principle of 
constitutional law—Appeal of Penn¬ 
sylvania Co, 40 Pa.Dist & Co. 489 
Pyramiding opposed 

The pyramiding of taxes on origi¬ 
nal earnings is opposed by public 
policy unless clearly manifested by 
a statute —Atlantic Coast Line R 
Co. v. Commonwealth, 193 S.W.2d 749, 
302 Ky. 36. 

When rule applicable 

Rule that “double taxation" is 
against public policy is applicable 
only where contested tax possesses 
all of elements of such duplication 
with no intent to the contrary mani¬ 
fested by legislature —Falls City 
Brewing Co. v. Talbott, 97 S W.2d 57, 
266 Ky. 541. 

Validity 

A legislative policy of avoiding 
double taxation is valid—In re Mil¬ 
ler's Estate, 2 N W.2d 256, 239 Wls. 
551, 189 A.L R. 1056. 

93. Ky.—Hertz Drivurself Stations 
v. City of Louisville, 172 S W 2d 
207, 294 Ky. 668, 147 A.L.R. 306- 


City of Louisville v. ^Etna Fire 
Ins Co., 143 S W 2d 1074, 284 Ky. 
154. 

94. Ala —Corpus Juris cited in 

Paramount-Rlchards Theatres v 
State, 55 So 2d 812, 824, 256 Ala 
515 

61 C.J. p 139 note 32. 

Duty to avoid 

It is as much the duty of the state 
tax commission to avoid double taxa¬ 
tion as it is to assess all taxable 
property in the first instance — 
Thompson v. Craig, 17 So.2d 439, 196 
Miss. 465. 

Means to attain 

A classification may be adopted in 
order to avoid double taxation —In 
re Miller's Estate, 2NW2d 256, 239 
Wis 551, 139 ALR 1056. 

95. Ky—City of Louisville v. ^Bltna 
Fire Ins. Co., 143 S W 2d 1074, 284 
Ky 154. 

96. Cal —Flynn v City and County 
of San Francisco, 115 P 2d 3, 18 
Cal 2d 210 

97. Fla.—Klemm v. Davenport, 129 
So. 904, 100 Fla. 627, 70 A L R 156 

98. Minn.—State v. Railway Exp. 
Agency, 299 N.W. 657, 210 Minn. 
556. 

Pa.—Commonwealth v. Philadelphia 
Electric Co., 168 A. 818, 312 Pa. 
528 

Carrier’s earnings 

Tax on gross receipts of motor ve¬ 
hicle carriers, including tolls paid to 
ferries over which carriers passed, 
on gross receipts of which tax was 
also levied, was held not Illegal as 
"double taxation "—Peninsula Trans¬ 
it Corp. v. Commonwealth, 188 S.B. 
446, 165 Va. 614. 

99. Minn—State v. Fawkes, 299 N. 
W. 666, 210 Minn. 587. 
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1. N J —Strock v. City of East 
Orange, 77 A 1051, 80 N J Law 619, 
affirmed 81 A. 826, 82 N J Law 643. 

2. NC.—State v. Wheeler, 63 S E 
358, 141 NC 773, 115 Am S R 700, 
5 LRA.NS, 1139. 

3. Ky—Connors v. Jefferson County 
Fiscal Court, 125 S.W 2d 206, 277 
Ky 23. 

Jail physician and Jail matrons 

The statutes providing for appoint¬ 
ment of, and county's payment of 
salaries of, a county Jail physician, 
in counties having a population of 
more than one hundred fifty thou¬ 
sand, and county jail matrons, for 
county jails located in cities of first 
class were not unconstitutional as 
double taxation against counties 
coming within specified class.—Con¬ 
nors v. Jefferson County Fiscal 
Court, supra. 

4. Wash.—State v. Pierce County, 
231 P. 801, 132 Wash. 155, 46 ALR. 
594. 

61 C J. p 139 note 38. 

5. S.D.—McKenna v. Roberts Coun¬ 
ty, 32 N W 2d 687, 72 S D. 260. 

61 C J p 139 note 39. 

Such contribution is not properly 
tax but is rather in the nature of 
payment for a service rendered. 
Iowa.—Guthrie County v. Conrad, 110 
N.W. 464, 133 Iowa 171. 

S D.—McKenna v. Roberts County, 
32 N.W.2d 687, 72 S.D. 250. 

6 « Ariz—Maricopa County v. Doug¬ 
las, 208 P.2d 646, 69 Ariz. 35. 
Ziegal or moral obligation immaterial 
The fact that there is both a legal 
and a moral obligation to pay for the 
maintenance of certain relatives does 
not of itself constitute double taxa¬ 
tion—Maricopa County v. Douglas, 
supra. 



84 C.J.S. 


TAXATION 


§§ 4041 


however, the taxpayer has been assessed a special 
tax by the county for the support of the asylum 
under a statute requiring the county to pay for the 
care of its insane, he cannot be charged again for 
the support of his relative maintained therein. 7 

§ 41. Presumption and Construction against 
Double Taxation 

Thera le a presumption against double taxation, and 
any construction of a taxing statute which results In 
double taxation Is to be avoided if possible. 


Double taxation, not only is not presumed 1 or 
inferred, 9 but there is a presumption against the 
intention of the legislature to impose double taxa¬ 
tion on the same property, 10 which prevails unless 
overcome by the express words of the statute. 11 
Double taxation is permitted only where it has been 
clearly imposed. 12 

Any construction of a taxing statute which re¬ 
sults in taxation of the same property twice is to 
be avoided if possible, 12 or if the statute is ambig- 


7. Neb—Baldwin v Douglas Coun¬ 
ty, 65 NW. 876, 37 Neb 283, 20 L. 
RA. 850. 

8 . Ill.—People ex pel Lindheimer v. 
Schweitzer, 16 N E 2d 897, 369 Ill. 
355—People v Deep Rock Oil Cor¬ 
poration. 176 NE 672, 343 Ill. 388. 

Mo—Wood v. Deuser, 164 S W 2d 303, 
349 Mo. 1187—State v Hallenberg- 
Wagner Motor Co, 108 S W 2d 398, 
341 Mo 771. 

Ohio —Leader v Glander, 77 N E 2d 
69, 149 Ohio St. 1, 174 ALR 1258 
Pa—In re Arrott's Estate, 186 A. 697, 
322 Pa. 367—Appeal of Dixon, 11 
A 2d 169, 138 PaSuper 386—Com¬ 
monwealth v. Monessen Amuse¬ 
ment Co , Com PI, 66 Dauph Co 
149, reversed on other grounds 42 
A 2d 168, 352 Pa. 120—Hayes v. 
School Dist of City of Scranton, 
Com PI , 44 Lack Jur 5 
Tenn —Quick Service Tire Co. v. 

Smith, 299 S W 807, 166 Tenn 96. 
V*T«r Imposed by presumption 

The pyramiding of taxes on origi¬ 
nal earnings is never to be Imposed 
by presumption —Atlantic Coast Line 
R Co. v Commonwealth, 193 S.W 2d 
749, 302 Ky. 36. 

8 . N.Y.—Socony-Vacuum Oil Co v 
City of New York, 287 N.Y S. 288, 
247 AppDiv. 163. 

10. Ala.— Corpus Juris cited in 

Paramount-Rlchards Theatres v. 
State, 65 So 2d 812, 824, 256 Ala. 
515— Corpus Juris cited in Gotlieb 
v. City of Birmingham, 11 So.2d 
863, 365, 243 Ala. 679 
Ariz.—Industrial Commission v. 
Hartford Accident & Indemnity 
Co., 144 P 2d 648, 61 Ariz. 86. 

Iowa.— Corpus juris cited in Inde¬ 
pendent School Dist. of Cedar Rap¬ 
ids v Iowa Employment Sec Com¬ 
mission, 25 N.W.2d 491, 496, 497, 
237 Iowa 1301. 

Ky.—City of Louisville v. Churchill 
Downs, 102 S.W.2d 10, 267 Ky. 339 
—-Falls City Brewing Co. v. Tal¬ 
bott, 97 S W 2d 67, 266 Ky. 541 
N.Y.— Corpus Juris cited in Socony- 
Vacuum Oil Co. v City* of New 
York, 287 N.Y.S. 288, 291, 247 App. 
Div. 163. 

Pa.—Girard Trust Co. v. City of Phil¬ 
adelphia, 87 A 2d 277, 369 Pa. 499 
—In re Arrott's Estate, 185 A. 697, 
822 Pa. 867—Commonwealth v. 


Philadelphia Electric Co., 168 A. 
318, 812 Pa 528—Appeal of Dixon, 
11 A 2d 169, 138 Pa.Super 385— 
Ellis v Commonwealth, Com PI , 34 
Del Co 197—Hayes v School Dist 
of City of Scranton, Com PI , 44 
Lack.Jur 5—In re Steele's Estate, 
Orph , 68 Montg Co 49 
Tenn.—Commercial Standard Ins. Co 
v. Hixson, 133 S.W 2d 493, 175 
Tenn 239 

Wash— Corpus Juris cited in Great 
Northern Ry. Co v Cohn, 101 P.2d 
985, 990, 3 Wash 2d 672 
Wis —Milwaukee Electric Ry & 
Light Co v Wisconsin Tax Com¬ 
mission, 242 NW 312, 207 Wis. 
523, followed in Wisconsin Gas & 
Electric Co. v Wisconsin Tax Com¬ 
mission, 242 NW. 321, 207 Wis. 
546 

61 C.J. p 139 note 41. 

Intent 

Legislature in enacting statute 
providing that tax on tangible per¬ 
sonal property shall be assessed in 
taxing district where found did not 
Intend that property within the bor¬ 
ders of the state might be taxed 
twice but rather Intended an inte¬ 
grated tax system —George M Brew¬ 
ster & Son v Borough of Bogota, 90 
A 2d 58, 20 N J Super. 487. 

II. Ala.— Corpus Juris cited in 

Paramount-Richards Theatres v. 
State, 55 So 2d 812, 824, 256 Ala. 
515. 

Iowa— Corpus Juris oited in Inde¬ 
pendent School Dist of Cedar Rap¬ 
ids v. Iowa Employment Sec Com¬ 
mission, 25 N.W.2d 491, 496, 497, 
237 Iowa 1301. 

N.Y— Corpus Juris cited in Socony- 
Vacuum Oil Co v. City of New 
York, 287 N.Y S. 288, 291, 247 App. 
Div 163. 

Pa—In re Arrott's Estate, 185 A. 
697, 322 Pa. 367—Commonwealth v. 
Philadelphia Electric Co, 168 A. 
318, 312 Pa 528—Appeal of Dixon, 
11 A.2d 169, 138 PaSuper, 385— 
Ellis v. Commonwealth, Com PI, 34 
Del.Co. 197—Hayes v. School Dist. 
of City of Scranton, Com.Pl, 44 
Lack Jur. 5—In re Steele’s Estate, 
Orph, 68 Montg.Co. 49. 

Tenn—Commercial Standard Ins. Co 
v. Hixson, 133 fl.W.2d 493, 175 
Tenn. 239. 


Wash— Corpus Juris oited in Great 

Northern Ry Co v Cohn, 101 P.2d 
985, 990, 3 Wash 2d 672 
Wis.—Milwaukee Electric Ry. St 
Light Co. v. Wisconsin Tax Com¬ 
mission, 242 NW 312, 207 Wis. 
523, followed in Wisconsin Gas Sc 
Electric Co. v. Wisconsin Tax Com¬ 
mission, 242 NW 321, 207 Wis 
546 

61 C J p 140 note 42. 

12. Ill—People ex rel. Lindheimer 
v Schweitzer, 16 N.E 2d 897, 369 
Ill. 355—People v Deep Rock Oil 
Corporation, 175 NE. 672, 343 Ill. 
388. 

Miss.—Craig v. Dun & Bradstreet, 30 
So 2d 798, 202 Miss 207. 

N Y —Socony-Vacuum Oil Co. v. City 
of New York, 287 N.YS. 288, 247 
App.Div. 163. 

Pa—Commonwealth v. Provident 
Trust Co of Philadelphia, 180 A. 
16, 319 Pa 386, followed in 180 A. 
20. 180 A. 21, 319 Pa 396, first 
case, 319 Pa 395 and 180 A. 21, 
second case, 319 Pa 396. 

Tenn.—Quick Service Tire Co. v. 
Smith, 299 S.W. 807, 166 Tenn. 96. 

13. Ala— Corpus Juris oited in Par¬ 
amount-Richards Theatres v. State, 
55 So 2d 812, 824, 256 Ala 515. 

Ky.—Falls City Brewing Co. v. Tal¬ 
bott, 97 S W.2d 67, 266 Ky. 541. 
Pa.—Pennsylvania Co for Insurances 
on Lives & Granting Annuities v. 
City of Philadelphia 31 A.2d 137, 
346 Pa 406—In re Pennsylvania Co. 
for Insurances on Lives and Grant¬ 
ing Annuities, dl A.2d 160, 837 
Pa 321—Appeal of Dixon, 11 A.2d 
169, 138 Pa Super. 385—Appeal of 
Pennsylvania Co., 40 Pa.Dist Sc Co. 
489. 

Tex—Big Lake Oil Co. v. Reagan 
County, Civ. App., 217 S.W.2d 171, 
error refused. 

61 C.J. p 140 note 43. 

Xn the same jurisdiction 

Tax laws ordinarily are to bo in¬ 
terpreted so that double taxation in 
the same jurisdiction may not result. 
—U. S. Trust Co. v. Commonwealth, 
139 N.E. 794, 245 Mass. 75. 

Considered in determining intent 
Fact that if act were construed to 
Include plaintiff's business he would 
be subjected thereby to double tax¬ 
ation should be taken into consider- 
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uous, uncertain, or its constructioh doubtful, 14 of if 
it may be reasonably interpreted so as to avert that 
result, 18 or if the intent to impose double taxation 
is not clearly expressed; 16 and such construction 
should never be adopted unless necessary to effect 
the manifest intent of the legislature 17 Doubts as 
to whether double taxation has been imposed should 
be resolved in favor of the taxpayer. 18 However, 
at least in jurisdictions where double taxation is 
not unconstitutional, as discussed supra § 40, where 
the language of the statute is clear, the fact that 
double taxation results therefrom will not justify 
the court in disregarding the language. 19 

A statute providing relief from double taxation 
should be liberally construed. 20 

§ 42. Double Assessment 

As a general rule double taxation occurs where the 
same property is assessed twice for the same tax under 
assessment? in the same year to different persons claim¬ 
ing under the same title or under assessments to the 
same person In different manners. 


Although it has been hfctd that in order to consti¬ 
tute invalid double taxation the taxes must be on 
property owned by the same person, 21 it has also 
been held that double taxation may consist in re¬ 
quiring a double contribution to the same tax in 
respect of the same property although the assess¬ 
ments are to different persons. 22 One payment is 
all that the state can require under assessments in 
the same year to different persons claiming under 
the same title, 23 or under two assessments to the 
same person in different manners; 24 but there is 
no double taxation where the subject is held by 
different titles. 25 A statute providing that payment 
by one other than the owner or claimant against 
whom the property has been assessed does not 
relieve the owner or claimant from paying the 
tax ha 9 been held not unconstitutional. 26 The rule 
restricting taxation to the payment of taxes but 
once is not to be evaded by taxing the same thing 
under different names 27 or by changing the name 


atlon In determining likely intention 
of legislature —Puntureri v. School 
Dist of Pittsburgh, 60 A.2d 42, 359 
Pa. 596 

Particular statutes construed 

(1) Generally—Carlisle Deposit 
Bank & Trust Co. v Cumberland 
County Com’rs, 48 Pa.Dist. & Co. 422 
—Hayes v. School Dist. of City of 
Scr&nton, Com Pl. # 44 Lack.Jur. 5. 

<2) The inheritance tax law and 
gift tax law were construed not to 
bring about “double taxation ”■—Ba¬ 
ker v. McCanless, 151 SW2d 1082, 
<177 Tenn 671. 

(3) The mortgage registration tax 
Jaw, an excise tax on the privilege 
of recording mortgagos, was con¬ 
strued not to violate the inhibition 
against double taxation—Community 
Public Service Co. v James, Tex.Civ 
App , 167 S.W 2d 588, error refused. 

14. U.S—Paris ▼. Helvering, C.C.A. 
9, 71 F.2d 610, certiorari denied 55 
S.Ct. 09, 298 U.S 584, 79 L Ed. 680 

Conn —Connecticut Light & Power 
Co v Walsh, 67 A.2d 128, 134 Conn 
295—House of Hasseibach v. Mc¬ 
Laughlin, 18 A.2d 367, 127 Conn. 
507 

Ohio—Surface Combustion Corp. v. 
Glander, B.T A, 68 N.E 2d 686. 

Where alternative constructions pos¬ 
sible 

If a taxing statute is open to two 
alternative constructions one of 
which will result in double taxation 
the other which will not, ordinarily 
the latter construction will be adopt¬ 
ed.—Hartford-Connecticut Trust Co 
V. O’Connor, 76 A.2d 9, 137 Conn. 267. 

15. Mass—New England Mut. Life 
Ins Co. v. City of Boston, 75 N.E 
Id 505, 821 Mass. 688. 


IS. N C.—Sabine v. Gill, 51 S.K2d 1, 
229 N.C 599 

17. Ala—Corpus Juris cited in Par- 
amount-Rlchards Theatres v. State, 
55 So 2d S12, 824, 256 Ala. 615 

61 C.J p 140 note 44 

18. Miss.—Craig v. Dun & Brad- 
street, 30 So 2d 798, 202 Miss. 207. 

Tenn.—Commercial Standard Ins, Co 
v Hixson, 133 S.W.2d 493, 175 Tenn. 
239. 

19. U.S—Paris v. Helvering, CCA. 
9, 71 F.2d 610, certiorari denied 65 
S.Ct 99, 293 US. 584, 79 L Ed. 680 

Conn —Hartford-Connecticut Trust 

Co. v. O’Connor, 76 A.2d 9, 137 
Conn. 267. 

61 C J. p 140 note 45. 

20 . Cal.—Central Pac. Ry Co. v. 
Costa, 258 P. 991, 84 Cal App. 577 

21. Cal —Waterford Irr. Dist. v. 
Stanislaus County, 228 P.2d 341, 
102 Cal.App 2d 889. 

Held not double taxation 

Tax imposed on water rights of ir¬ 
rigation district was held not to 
constitute illegal double taxation of 
the water rights because land located 
within the district was assessed at 
valuations in excess of those placed 
on comparable land outside the dis¬ 
trict the difference being due to the 
fact that land in the district could re¬ 
ceive irrigation whereas land out¬ 
side the district could not—Water¬ 
ford Irr. Dist v. Stanislaus County, 
supra. 

22. Cal.—Germania Trust Co. v. San 
Francisco, 6il P. 178, 128 Cal. 589. 

61 C.J. p 140 note 48. 

“Double assessment” is the imposi¬ 
tion of same tax, by same taxing 
power, on same subject matter.—Ara¬ 
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gon v. Empire Gold Min. & Milling 
Co, 142 P 2d 539. 47 N.M. 299 

23. W.Va.—Ramsburg v. Jones, 140 
S E 485, 104 W.Va. 498. 

61 C J. p 140 notes 49, 60. 

24. Tex—McMickle v Rochelle, 125 
SW 74, 59 Tex Civ App. 91. 

61 C J. p 140 note 60 [b]. 

Held not double assessment 

Error In placing in oil and gas 
lease record, Instead of in rural real 
estate record, assessment for addi¬ 
tional improvements on rural real 
estate, made after regular biennial 
assessment and before the books were 
closed for the succeeding year’s as¬ 
sessment, was held not to make the 
assessment and the equalization 
thereof invalid as an “assessment in 
gross” or as a “double assessment *’ 
—State v. F. W. Burford Co., 166 S 
W.2d 806, 203 Ark. 399. 

25. W.Va.—Douglass v. Koontz, 71 8. 
E 2d 319. 

Gross income Including commissions 
paid 

Where contract between insurance 
company and resident agent requires 
agent to deduct from premiums paid 
by insured the amount of stated com¬ 
missions, imposition of two per c£nt 
tax on gross premiums and one per 
cent tax on gross Income of agency 
business is not “double taxation.'*— 
Douglass v. Koontz, supra. 

26. Ky.—Eastern Kentucky Coal 
Lands Corp v. Commonwealth, 106 
S.W. 260. 1127 Ky. 667, 32 Ky.L. 129. 
affirmed 31 «.Ct. 171, 219 U.S. 140, 
55 L.Ed. 137. 

27. Mo.—State v. Louisiana, etc., R. 
Co., 94 S.W. 279, 196 Mo. 62S. 

61 C.J. p 141 note 68. 
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of the tax. 28 Assessment of land value in order to 
arrive at the value of timber and land as real estate 
is not double taxation. 29 

The levy of special assessments based on benefits 
and a subsequent general levy to take care of 
deficiencies do not constitute double taxation, even 
against those taxpayers who have paid their spe¬ 
cial assessments. 39 

Assessment after sale of property assessed as 
Part of dealer's stock. It has been held improper 
dual assessment or double taxation to levy a tax 
against a specific article purchased from a dealer’s 
stock in trade where it has already been assessed 
as part of the dealer’s average s.ock of merchan¬ 
dise, 31 but there is also authority to the contrary. 32 
A statute imposing a tax on motor vehicle* \n the 
hands of dealers and of purchasers does not subject 
property to improper double taxation where it is 
the duty of the collector, in instances where there 
is double assessment for the same year, to collect 
only the tax justly due. 33 

Right to complain. The only person entitled to 
complain of a double assessment is the one who is 
made to bear more than his proportion of the bur¬ 
den of taxation 34 

§ 43. Taxation of Same Property in Two 
Places 

Property cannot legally be subjected to the same 


character of tax at the same time at two different 
places within the same Jurisdiction; but It Is not ob¬ 
jectionable double taxation for property which Is sub¬ 
ject to the Jurisdiction of different states to be taxed by 
them at the same time, or for property which is within 
the territorial limits of taxing entities, one of which is 
embraced within the territorial limits of the other or 
whose boundaries overlap or are coextensive with each 
other, to be taxed by both entities for their respective 
purposes and functions. 

The same property cannot legally be taxed at 
the same time at two different places within the 
same jurisdiction, 36 although it has been held that 
there is no double taxation if under the law a 
payment of the tax at one of such places would 
absolutely bar any proceedings for its enforcement 
at the other. 36 Where the same property is taxed 
twice in the same jurisdiction because of the tax¬ 
payer’s refusal to furnish a statement of his proper¬ 
ty as required by statute, the taxpayer may not 
complain. 37 

Taxation by different states or districts. Each 
state is sovereign and independent with respect to 
the taxation of property within its territorial lim¬ 
its, 38 and taxation in one state is not an immuniza¬ 
tion against taxation in other states 39 The taxa¬ 
tion of property which is within the jurisdiction of 
the state, at least during a portion of the taxing 
period, is not rendered objectionable as double taxa¬ 
tion by the fact that the same property is, or may 
be, also assessed for taxation in another state. 40 
It is, however, double taxation for a state to 


118. NT Y —In re Coster’s Estate, 4 
N Y S 2d 970. 167 Misc 927. affirmed 
6 N Y S 2d 511, 255 AppDiv 707, 
affirmed 20 N E 2d 555, 280 NY 
598 

Devolution of title 

Where “estate tax" and “transfer 
tax” collected under former statute 
are imposed on the shifting of eco¬ 
nomic benefits of property from the 
dead to the living, the Imposition 
of both on the same property is dou¬ 
ble taxation irrespective of the names 
used.—In re Coster’s Estate, supra. 
89. Wash.—Weyerhaeuser Timber 
Co v. Pierce County, 167 P. 35, 97 
Wash. 534. 

30. Fla.—Klemm v. Davenport, 129 
So. 904, ilOO Fla. 627, 70 A.L R 
156. 

ND.—Marks v. City of Mandan, 296 
N.W. 39, 70 N.D. 474. 

31. La.—Williams v. Board of As¬ 
sessors for Parish of Orleans, 143 
So. 63. 175 La. 215. 

32. Wyo.—Corthell v. Board of 
Com'rs of Albany County, 8 P.2d 
812, 44 Wyo. 71. 

33. Mont.—Wheir v. Dye, 73 P 2d 
209, 105 Mont. 347. 

34L N.M.—Aragon v. Empire Gold 


Min & Milling Co, 142 P 2d 539, 
47 NM 299 
Failure to pay taxes 

Mining company could not com¬ 
plain of overlapping of assessments 
for particular year on its millsite 
because millsite was also assessed 
to third person as grazing land, 
where mining company did not pay 
its taxes for that year—Aragon v 
Empire Gold Min. & Milling Co , su¬ 
pra 

35. Colo —Hutchinson v. Herrick, 
203 P. 275, 70 Colo 634. 

61 C J p 141 note 65 

36. Idaho —People v. Wilkerson, 1 
Idaho 619. 

37. Idaho—Erwin v. Hubbard, 87 P. 
274, 4 Idaho 170. 

38. Iowa.—Judy v. Beckwith, 114 N 
W 665, 137 Iowa 24, 15 L.HA.NS, 
142, 15 Ann.Cas 890. 

Mo—State ex rel. American Cent. 
Ins. Co v. Gehner, 9 S.W.2d 621, 
320 Mo. 901, 69 A.L.R, 1041. 

39. Cal —West Pub. Co. v. McCoI- 
gan, 166 P.2d 861, 27 Cal.2d 705, 
affirmed 66 S.Ct. 1378, 328 U.S. 
823, 90 L.Ed 1603, rehearing denied 
67 SCt. 35, 329 U.S. 822, 91 L.Ed. 
699. 


Right of state to tax income from 
trust having its situs therein and 
of another state to tax income re¬ 
ceived from trust by a resident 
beneficiary see infra 8 1090 
By distinct sovereignties 

Taxes by distinct sovereignties, 
each for its own governmental pur¬ 
poses, and levied against the same 
persons and on the same basis, are 
lawful—Pure Oil Co v State, 12 So 
2d 861, 244 Ala 258, 148 ALR 2C0 

40. U.S—Northwest Airlines v 

State of Minnesota, Minn , 64 S ct 
950, 322 U.S. 292, 88 L Ed 1L 
rehearing denied 65 SCt. 26, 3J3 
U.S. 809, 89 LEd. 645. 

Pa.—Commonwealth v. Semet-Sulvay 
Co, 105 A 92, 2G2 Pa. 234—In re 
Steele’s Estate, Orph., 68 Montj 
Co. 49. 

61 C.J. p 141 note 68. 

Taxation by different states or by 
state and federal governments of 
same transfer by will or inherit¬ 
ance as being valid or as constitut¬ 
ing invalid double taxation see in¬ 
fra 8 1132. 

Xeld not objectionable as double tax¬ 
ation 

A statute imposing income tax on 
fiduciaries and making tax a charge 
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attempt to tax property permanently situated out- 
aide its borders. 41 

The existence of different forms of ownership 
interests in intangible personal property may make 
such intangibles amenable to taxation by more than 
one sovereignty, and double taxation, that is, taxa¬ 
tion of such different ownerships in the same prop¬ 
erty, even though in part overlapping, is not of it¬ 
self a violation of the federal Constitution. 42 How¬ 
ever, the rule that under the requirements of due 
process property is entitled to an immunity against 
taxation at more than one place and hence is sub¬ 
ject to taxation in only one state, discussed in 
Constitutional Law § 648 e, has been applied so as 
to preclude the taxation of the corpus of intangible 
property held in trust by both the state where the 
property is held in trust and the state in which the 
beneficiary resides. 43 

, The fact that personal property included by a 


taxpayer in his return, made as of the date on 
which his fiscal year ended, is thereafter sold to 
another who returns it for taxation in another 
taxing district as property owned by him for the 
same taxable year does not result in double taxation 
a9 to the first taxpayer, since the second tax assess¬ 
ment does not require the first taxpayer to pay 
taxes different from, or in addition to, those he 
would have been required to pay if he had not sold 
the property after the end of his fiscal year. 44 

Taxing entities embraced one within the other 
or overlapping . The fact that separate taxing en¬ 
tities, one of which is within the territorial limits 
of the other, or whose boundaries overlap or are 
coextensive with each other, are authorized or re¬ 
quired to tax property located within the territorial 
limits of both for the purpose of accomplishing 
their respective functions and purposes does not 
constitute objectionable double taxation, 45 even 


against estate or trust Is not objec¬ 
tionable as double taxation as applied 
to taxation of an estate which was 
administered by testamentary trustee 
in another state —First Nat. Bank of 
Boston v. Harvey, 16 A.2d 184, 111 
Vt. 281. 

41. Ark—State v. Bodcaw Lumber 
Co.. 194 S.W. 692, .128 Ark 605. 

42. Pa.—Commonwealth v. Stewart, 
12 A 2d 444, 338 Pa. 9, affirmed 
Stewart v. Commonwealth of Penn¬ 
sylvania, 61 S Ct. 446, 312 U.S 649, 
85 L.Ed. 1101. 

Trust estate 

It has been held that the taxation 
of the interest of a resident benefi¬ 
ciary in a trust estate consisting- of 
Intangibles is not legally objection¬ 
able as double taxation, even though 
the trust estate is also taxed in an¬ 
other Jurisdiction where the trustees 
reside and where the trust is being 
administered —McCeney v. Prince 
George’s County Com’rs, 137 A 291, 
153 Md. 25. 

43. Md—Mayor and City Council of 
Baltimore v. Gibbs, 171 A. 37, 166 
Md 364, certiorari denied 55 SCt 
71, 293 U.S 559, 79 L Ed. 660 

Tax oil capitalized value of Income as 
tax on corpus 

When annuity is charge on, or is 
enjoyment of life estate in, specific 
fund, right to it is part of total prop¬ 
erty in that fund, and capitalized val¬ 
ue Is equivalent in corpus of so much 
Income, with respect to invalidity of 
tax on capitalized value of income as 
double taxation where fund is taxed 
in another state.—Mayor and City 
Council of Baltimore v Gibbs, supra. 
Soundness of oase doubted 

It has been stated that the case of 
Mayor and City Council of Baltimore 
▼. Gibbs, 17il A 87, 166 Md. 364, cer¬ 


tiorari denied 55 SCt. 71, 293 US 
559, 79 L Ed 660, “where the equita¬ 
ble life interest of a Maryland bene¬ 
ficiary of a trust fund of intangibles 
in Pennsylvania was held to be im¬ 
mune from taxation in Maryland 
. • . was based upon the assump¬ 

tion, later, definitely repudiated, as 
we have seen, by the Supreme Court 
of the United States, that the ‘double 
taxation* of intangibles is unconsti¬ 
tutional.”—Commonwealth v. Stew¬ 
art, 12 A.2d 444, 451, 338 Pa. 9, affirm¬ 
ed Stewart v. Commonwealth of 
Pennsylvania, 61 S.Ct. 445, 312 U S 
649, 85 LEd. 1101. 

44. Ohio —David J. Joseph Co. v. 
Evatt, 16 Ohio Supp. 155. 

46. Ky—Fox v. Board for Louisville 
& Jefferson County Children's 
Home, 60 S W.2d 67, 244 Ky 1. 
Tex —Kuhlmann v. Drainage Dist. 
No. 12 of Harris County, Civ.App., 
51 S.W.2d 784, error refused. 

61 C J. p il41 note 55 [b]. 

Power of legislature to authorize levy 
of a highway tax on all the prop¬ 
erty in a county or township, in¬ 
cluding property situated in a city 
or incorporated town, see High¬ 
ways $ 288. 

Airports 

Fact that county, park district in 
county, and city in county and park 
district may establish airports and 
levy taxes therefor would not render 
unconstitutional act authorizing park 
district to acquire land for airport 
purposes and to operate an airport, 
but could be grounds for relief if 
three taxes were levied In same dis¬ 
trict for same purpose at same time. 
—People ex rel. Ammann v. Wabash 
R. Co., 62 N.E.2d 819, 391 Ill. 200. 
libraries 

Double taxation does not arise be -1 
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cause of the establishment of a coun¬ 
ty library supported by taxes in a 
county in which a borough in the 
county maintains a borough library 
supported by special borough taxa¬ 
tion—Spencer v. Snedeker, 64 A.2d 
771, 361 Pa. 234. 

Poor relief 

Fact that various townships in 
county made levies for pauper relief 
did not render county levy for main¬ 
tenance of county home void as dou¬ 
ble taxation —People ex rel. Witte v. 
Franklin, 186 N E. 137, 362 Ill. 628. 

Bo ad purposes 

(1) Fact that a statute authorizing 
the levy of a tax for road purposes 
by townships does not exempt proper¬ 
ty within cities embraced therein, 
which also have a right to levy taxes 
thereon for the same purposes, does 
not render the statute Invalid as vio¬ 
lating constitutional provisions pro¬ 
hibiting double taxation.—State ex 
rel. Siegfried v. Carbon County, 92 
P 2d 301, 108 Mont. &10, 123 A.L.R. 
1456. 

(2) Double taxation does not arise 
from allowing a county to levy a gen¬ 
eral road tax on territory therein, 
including territory lying within a 
highway district, and to issue bonds 
which shall be a charge against the 
entire property of the county, includ¬ 
ing that within the highway district, 
and also allowing the highway dis¬ 
trict to levy special taxes within its 
territory and to issue bonds charge¬ 
able against the property therein.— 
Independent Highway Diet. No. 2 of 
Ada County v. Ada County, 184 P. 
542, 24 Idaho 416. 

(8) Taxation by county of prop¬ 
erty therein, including property in 
municipality located therein, for cost 
of road outside municipality does not 
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though the money collected is expended through the 
same instrumentality as an agent of both entities. 46 
It is double taxation, however, where a county 
levies a county tax and also imposes on a city 
located therein the tax it is required to levy or 
pay, particularly where both taxes are for the 
support of a purely county institution. 47 

§ 44. Taxation of Different Interests in Same 
Property 

The taxation to the owners thereof of different in¬ 
terests in the same property does not constitute double 
taxation, unless in so doing the same values are taxed 
twice. 

While no more than one tax can be collected for 
the same property, as discussed supra § 39, the 
same property may represent distinct values be¬ 
longing to different persons, and the fact that each 
is taxed on the value which the property represents 
in his hands does not constitute improper double 
taxation. 48 Double taxation occurs, however, 
where the same intrinsic values are taxed twice, 
even though the legal and ultimate equitable titles 
thereto are in separate and independent hands, 49 
and hence taxation of a right or interest in, or 
attached to, property and taxation of the property 
at its full value, including the value of the right 
or interest, is double taxation. 60 However, if the 
owner of an interest in real property fails to exer¬ 
cise his right to segregate his interest therein and 
returns the whole property for taxation and volun¬ 
tarily pays the tax, he cannot complain of a double 


taxation resulting from such failure. 61 

Interests of adverse claimants. Where there are 
adverse claimants to the same land it i 9 not double 
taxation to require each to list his claim and pay 
taxes on it; 62 but it has been held that where there 
are two assessments of the same land for any year 
against adverse claimants under the same claim of 
title, one payment of taxes is all the state can 
require. 53 

Interests of debtor and creditor. Both debtor 
and creditor may be taxed, the one on his property, 
and the other on his security. 64 

Interests of lessor and lessee . The lessee of realty 
may be taxed on his interest and the lessor on his 
reversionary interest without violating any rule 
against double taxation, 56 and, if the lessee chooses 
to report the real estate as owned by him in fee 
and pays taxes on that basis, the lessor cannot 
utilize the excess taxes so paid to establish double 
taxation on his reversionary interest, he having 
been assessed and taxed thereon. 66 Mineral rights 
may be taxed to the holder of a mineral lease while 
the land, less the value of the mineral rights, is 
taxed to the owner. 67 The lessor of mineral rights 
may be taxed on his interest in the minerals un¬ 
der his land as well as on the royalties he receives 
under the lease. 58 

Interests of vendor and vendee. The interest of 
the vendor in an executory contract of sale may 
be taxed and also the interest of the vendee. 59 


constitute double taxation because 
municipalities are compelled to con¬ 
struct and maintain their own streets 
and highways —Robinson v. Linscott, 
107 P. 703, 12 Cal.App 429. 

(4) Taxation for highway purposes 
by highway district embracing with¬ 
in its boundaries territory both with¬ 
in and without city, town, or village 
does not constitute double taxation 
on the property located in the city, 
town, or village —Shoshone High¬ 
way Dist. of Lincoln County v An¬ 
derson, 125 P. 219, 22 Idaho 109. 
Overlapping school distrlots 
Wis.—City of Wauwatosa v Union 
Free High School Dist of Town 
and City of Wauwatosa, 252 NW 
351, 214 Wis. 35. 

46. Ky.—Fox v. Board for Louisville 
& Jefferson County Children's 
Home, 50 S W.2d 67, 244 Ky 1. 
City and county home for children 
Ky.—Fox v. Board for Louisville & 
Jefferson County Children's Home, 
Bupra. 

Jail 

Ky.—Connors v. Jefferson County 
Fiscal Court, 125 S.W.2d 206, 277 
Ky. 22. 


47. Ky—Fox v. Board for Louis¬ 
ville & Jefferson County Children’s 
Home. 50 S W 2d 67, 244 Ky 1— 
Campbell County v. City of New¬ 
port. 193 S W 1, 174 Ky. 712, L R A 
1917D 791 

61 C.J. p 138 note 27. 

48. Colo.—Board of Com’rs of City 
and County of Denver v. Boettcher, 
63 P.2d 447, 99 Colo 408. 

61 C.J. p 141 note 62. 

49. Ariz —Brophy v. Powell, 121 P 
2d 647, 68 Ariz. 543 

50. Ohio—La Rue v. Taylor, 3 Ohio 
Supp 295 

61 C J. p 142 note 63. 

51. Colo —Board of Com’rs of City 
and County of Denver v. Boettcher, 
63 P 2d 447, 99 Colo 408. 

52. Ky.—Eastern Kentucky Coal 

Lands Corp v. Commonwealth, 106 
SW. 260, il27 Ky. 667, 32 Ky.L 129, 
108 SW 1138, 33 Ky.L. 49, affirm¬ 
ed 31 S.Ct. 171, 219 U.S. 140, 55 
L,Ed. 137. 

53. W.Va.—Ramsburg v, Jones, 140 
S.E. 486, 104 W.Va. 498. 

64. Va.—Myers v. Commonwealth, 66 
S.E. 824, 110 Va. 600, followed in 
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Myers v. City of Richmond, 66 SE. 
826, 110 Va. 605 

Tax on credits see infra 8 45. 

55. W Va —Harvey Coal & Coke Co. 
v Dillon, 63 SE 928, 59 W.Va. 
605, 6 L R A ,N S , 628. 

Property held leasehold Interest 
Strip of land as to which tramway 
company entered into a contract with 
the fee owners for its use for station 
purposes was a leasehold interest for 
tax purposes —Board of Com’rs of 
City and County of Denver v Boett¬ 
cher, 63 P.2d 447, 99 Colo. 408. 

56. Colo —Board of Com’rs of City 
and County of Denver v. Boettcher, 
supra. 

57. Tex —Texas Co. v. Daugherty, 

Civ App, 160 S.W. 129, affirmed 

176 SW 717, 107 Tex. 226, L.R A. 
1917F 989 

W.Va—Harvey Coal & Coke Co. v. 
Dillon, 53 SE 928, 69 W.Va. 605, 
6 L.R.A.,N S , 628 

58. Ky —Stepp v Pike County Board 
of Sup’rs, 238 S.W. 408, 194 Ky 
176. 

59. Mich—Nelson v. Breitenwisoher, 
160 NW. 626, 194 Mich. 30. 

61 C.J. p 143 note 70. 
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Where a so-called oil and gas lease is actually 
a conveyance and vests in the grantee the title as 
to the whole of the oil and gas, an attempt to tax 
as a property right of the grantee the duty to 
pay a one-eighth royalty fee has been held to be 
an attempt to tax him on the purchase price of the 
oil and gas interest and to amount to double taxa¬ 
tion, which will not be allowed unless clearly re¬ 
quired. 60 

Mortgage and debt secured . Double taxation 
arises where the same tax is levied on a mortgage 
and also on the bond or debt which it secures. 61 

Real estate and lien thereon or debt secured. 
The taxation of real estate and also of a debt 
secured by a lien on the real estate, such as a mort¬ 
gage, does not violate the rule against double taxa¬ 
tion. 62 It has been held, however, that a tax on 
real estate and also on a lien, such as a mortgage, 
on that same real estate, but not on the debt or in¬ 
vestment secured, constitutes double taxation, since 
the lien has no intrinsic value, its entire value be¬ 
ing derived from the value of the real estate. 63 

§ 45. Taxation of Credits 

Double taxation In the prohibited eense doea not 
occur because of the taxation of credits or debts due a 
creditor. 


Although the taxation of credits or debts due a 
creditor generally results in duplicate taxation, 64 
it is not double taxation in the prohibited sense to 
impose a tax to the creditor on such credits or debts 
due; 66 Thus, it is not double taxation to tax to the 
owner thereof a solvent note, and to tax it again 
when pledged as security for his own indebted¬ 
ness, 66 or to tax to the lender money lent for the 
purchase of real estate, and at the same time tax 
the land purchased with the money. 67 

§ 46. Trust Property 

The taxation of trust property to both the trustee 
and the cestui que trust constitutes improper double 
taxation. 

Trust property cannot be taxed both to the trustee 
and to the cestui que trust, 68 whether the trustee 
is a corporation or an individual. 69 

§ 47. Taxation of Corporations 

The rules as to double taxation apply to the property 
of corporations, but ordinarily a rule or prohibition 
against double taxation Is not violated by the Imposition 
of franchise taxes, license fees, or excises on corpora¬ 
tions. 

The rules as to double taxation apply to the 
property of corporations as well as to that of indi¬ 
viduals. 70 Thus, where property held by a cor- 


Lsnd and purchase money notes 

The assessment for taxation of 
notes taken for the purchase price of 
land, as the property of the vendor, 
and the further assessment for tax¬ 
ation of the land itself in the posses¬ 
sion of the vendee does not constitute 
double taxation —Shewmake Bros. 
Co. v. Dominy, 94 S.E 999, 147 Ga. 
577. 

60. Tex.—Bier Lake Oil Co. v. Rea¬ 
gan County, Civ.App., 217 S.W.2d 
171, error refused. 

Tax held Invalid 

Tex —Big Lake Oil Co. v. Reagan 
County, supra. 

61. Pa.—Girard Trust Co. v. City of 

Philadelphia, 87 A. 2d 277, 869 

Pa. 499. 

63. Ga.—Elder v. Home Bldg. & 
Loan Ass'n, 8 S.E 2d 75, 188 Ga. 
118, 122 A.L.R. 788. 

61 C.J. p 142 note 69. 

Benson for rule 

The debts are not dependent on the 
value of the real estate embraced 
in the mortgages for their value, but 
derive value from the responsibility 
of the debtor, and constitute a charge 
against him which may be collected 
and satisfied out of the property later 
acquired by the debtor.—Elder v. 
Home Bldg. St LoAn Ass'n, supra. 


Mortgage debt and property mort¬ 
gaged 

The taxation of capital loaned by 
a mutual building and loan associa¬ 
tion to stockholders or members is 
not Invalid as double taxation, even 
though the loans are evidenced by 
notes secured by mortgages on real 
estate on which the borrowing mem¬ 
bers are required to pay taxes.—Eld¬ 
er v. Home Bldg. & Loan Ass’n, su¬ 
pra. 

63. Ga.—Elder v. Home Bldg. & 
Loan Ass’n, supra. 

64. Mass.—Williams v. Brookline, 79 
N.E. 779, 194 Mass. 44. 

Interests of debtor and creditor see 
supra S 44. 

66. Wis—Kingsley v. Merrill, 99 N. 
W. 1044, 122 Wis. 185, 67 L.R.A. 
200 . 

61 C.J. p 143 note 73. 

60. Mo.—State ex rel. Koeln v. Title 
Guaranty Trust Co., 169 S.W. 28, 
261 Mo. 448. 

67. Or.—Reid v. Multnomah County, 
196 P. 394, >100 Or. 310. 

61 C.J. p 143 note 75. 

68. N.H.—Robinson v. Dover, 69 N. 
K. 621—Berry v. Windham, 69 N. 
H. 288, 47 Am.R. 202. 

Taxation of different interests In 
trust property by mere than one 
state see supra | 43. 
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Purpose of statute 

The purpose of statutory provision 
that, when trustee is a resident of 
the state and when he returns corpus 
of trust for taxation as provided by 
law, there shall be no tax on the ben¬ 
eficial interest in the trust was to 
make certain, by exempting, in effect, 
the interest of the cestui que trust 
when the trust res is situated in the 
state and the trustee returns the 
corpus of the trust for taxation, that 
no question of double taxation could 
possibly arise.—Florida Nat. Bank of 
Jacksonville v. Simpson, Fla, 69 So 
2d 751. 

69. N.H.—Berry v. Windham, 69 N. 

H. 288, 47 Am.R 202. 

70. Ky.—Falls City Brewing Co. v. 

Talbott, 97 S.W.2d 67, 266 Ky. 641. 

Statute construed 

Purpose of statute providing for 
deduction of dividends declared from 
income included in the measure of 
the tax imposed on the declaring cor¬ 
poration is to avoid double taxation 
and thereby prevent destruction of 
capital assets, and, if the same divi¬ 
dend is Included in the measure of 
the tax paid by two taxpayers, suc¬ 
cessively under the act, the result 
Is prohibited multiple taxation.—Bur¬ 
ton B. Green Inv. Co. v. McColgan, 
140 P.2d 461, 60 Cal.App.2d 224. 
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potation ha9 already been taxed, it cannot be taxed 
again for the same purpose, 71 although the values 
of different uses of the same property may be sep¬ 
arately taxed. 72 Separate assessment of particular 
items of property owned by a corporation is not 
double taxation; 73 but it is improper to assess the 
property as separate items and then combine the 
assessed items to produce an additional unit for 
the purpose of taxation. 74 Where the mode of 
valuation of corporate property as prescribed by the 
statute would result in double taxation in the pro¬ 


hibited sense, it is void. 75 

Franchise taxes, license fees, or excises . The im¬ 
position of franchise taxes, license fees, or excises 
on corporations is not a duplication of taxe9 levied 
on their property 76 or their income. 77 Also double 
taxation has been held not to result from the im¬ 
position of different franchise, license, or excise tax¬ 
es on a corporation. 78 Franchise taxes may be 
rightfully levied on the franchise to be a corpora¬ 
tion and the franchise to do business as a corpora- 


71. Ill.—Sanitary District of Chica¬ 
go v Young:, 120 NE 826, 285 Ill 
423 

61 C J. p 143 note 79 
Time of ownership see infra 8 93 
Property acquired as successor to 
partnership 

Where partnership listed Its tax¬ 
able personalty for year, and paid tax 
thereon, and thereafter in that year, 
partnership was incorporated, assess¬ 
ment of same personalty against cor¬ 
poration for that year, based on prob¬ 
able average amount of personalty 
to be used in business by corporation 
until end of year was improper — 
Surface Combustion Corp v. Glander, 
Ohio BT A, 68 NE 2d 586 
Held not double taxation 

(1) The fact that a subsidiary cor¬ 
poration, all of whose stock and 
bonds are owned by a corporation of 
another state, which is therefore the 
ultimate beneficiary of its income, is 
held liable for state income tax on 
rentals received by the parent cor¬ 
poration under a lease of its rail¬ 
road properties situated in the state 
does not constitute double taxation 
—Carolina, C & O Hy of South 
Carolina v South Carolina Tax Com¬ 
mission, 15 S E 2d 764, 197 SC. 529. 

(2) Other decisions holding taxa¬ 
tion not double see &1 C.J. p 113 note 
79 [b]. 

72. ND—Northern Pac. Ry Co v. 
Morton County, 156 NW 226, 32 N. 
D. 627. 

€1 C J. p 144 note 80 

73. Tex —Galveston, etc, R Co. v. 
Galveston, 77 S W. 269, 33 Tex Civ. 
App 384 

61 C J p 144 note 81 

Extent of taxing 1 power 

The power of the states and their 
subdivisions to tax all of the enu¬ 
merated elements of taxable value of 
corporate wealth is not confined to a 
choice of a single one to the exclusion 
of any other, and each element itself 
may be an appropriate subject of 
taxation without reference to any 
other element as long as duplication 
of value is avoided —Hudson Motor 
Car Co v. City of Detroit, C.C A. 
Mich., 136 F.2d 574. 

74L Mass.—National Fireproofing Co. 


v. Town of Revere, 104 N.E. 486, 
217 Mass. 63. 

75. Mich —Detroit Citizens’ St R 
Co. v Detroit, 85 N W. 96, 86 NW 
809, 125 Mich 673, 84 Am S R. 589 

Mode of valuation see infra 89 443- 
453. 

76. Ky — Corpus Juris cited in Har- 
co Corp v. Martin, 112 S W 2d 693, 
700, 271 Ky 572— Corpus Juris cit¬ 
ed In Falls City Brewing Co v 
Talbott, 97 S W 2d 57, 69, 265 Ky. 
541. 

Ohio—Pullman Co v Evatt, 58 NE 
2d 766, 144 Ohio St 295 
Tex—Houston Oil Co of Texas v. 
Lawson, Civ.App., 175 S.W.2d 716, 
error refused. 

Wis—Milwaukee Electric Ry. & 
Light Co v Wisconsin Tax Com¬ 
mission, 242 NW 312, 207 Wis 523, 
followed in Wisconsin Gas & Elec¬ 
tric Co v Wisconsin Tax Commis¬ 
sion, 242 NW 321, 207 Wis. 646. 

61 C.J. p 144 note 86 
Restriction against double taxation 
as applicable to license or privi¬ 
lege taxes generally see Licenses 8 
24 

Excise, franchise tax, or license fees 
generally see infra 8 134. 

Held not double taxation 

(1) Overlapping property and fran¬ 
chise taxes.—City Investments v. 
Johnson. 56 P 2d 939, 6 Cal.2d 150- 
Southern California Edison Co. v. 
Johnson, 131 P.2d 43, 55 Cal App 2d 
638 

(2) Imposing a franchise tax on 
foreign corporations for privilege of 
doing business in state, based on the 
value of the use of the corporate 
franchise in the state —Aluminum 
Co of America v Evatt, 45 N E.2d 
118, 140 Ohio St. 385. 

(3) Imposing an annual corporate 
franchise tax calculated on the basis 
of the proportion of the corporation’s 
Issued capital stock represented by 
its property and business in the 
state, such property being already 
subject to a property tax.—Southern 
Pac. Co. v. State Corp. Commission 
of New Mexico, 72 P.2d 15, 41 N.M. 
556. 

(4) Fact that corporate license tax, 
brewers' occupational tax, and pro* 
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duction tax were all required of 
brewing corporation did not render 
their imposition forbidden multiple 
or duplicate taxes —Falls City Brew¬ 
ing Co. v. Talbott, 97 S.W 2d 57, 265 
Ky. 641. 

(6) Under rule that, if domestic 
manufactured goods are shipped to 
warehouse in another state where 
the sale thereof would constitute do¬ 
ing business within such state, the 
value of such goods is eliminated 
from consideration in determining 
amount of franchise tax imposed on 
a foreign corporation doing business 
in state, there Is no double taxation. 
—Aluminum Co of America v Evatt, 
45 N E 2d ill8, 140 Ohio St 385. 

(6) Other taxes held not double see 
61 C.J. p 144 note 86 [a], [bj, [c]. 

77. Ky.— Corpus Juris cited in 

Falls City Brewing Co. v. Talbott, 
97 S W.2d 67, 69, 266 Ky 541 
N Y —People ex rel Barcalo Mfg. 
Co v Knapp, 175 NYS 337, 187 
App.Div 89, affirmed 124 N E. 107, 
226 NY. 64, and People ex rel 
American Broom & Brush Co v 
Knapp, 124 N.E 900, 227 NY 674 

78. Tenn —Corn v Fort, 95 S W 2d 
620, 025, 170 Tenn 377, 106 ALR 
647. 

Held not double taxation 

(1) A tax on the privilege of car¬ 
rying on business in the corporate 
form and a consumption or use tax 
on articles sold by the corporation 
which it as dealer was required to 
pay—Shanks v Kentucky Independ¬ 
ent Oil Co., 8 S W.2d 383, 226 Ky 
303. 

(2) A tax on the privilege of carry¬ 
ing on business in the corporate form 
and a fee or tax on the privilege of 
manufacturing or distilling liquors — 
Shannon v. Esbeco Distilling Corpo¬ 
ration, 120 S.W.2d 745. 746, 275 Ky. 
61. 

(3) Excise tax on corporation and 
privilege tax as a coal dealer, since 
privilege tax placed on coal dealers 
Is applicable to all who engage in 
that business, while excise tax is 
for privilege of doing intra-state 
business in state.—Corn v. Fort, 93 
S W.2d 620, 170 Tenn. 377, 106 A L. 
R. 647. 
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tion. 7f However, where all the property of a 
corporation, including all its rights and privileges, 
has been taxed at full value, it has been held 
double taxation to impose a franchise tax on the 
corporation. 80 In jurisdictions where double taxa¬ 
tion is not invalid, as discussed supra § 40, statutes 
imposing corporation franchise taxes will not be 
held invalid on the ground that they provide for 
double taxation. 81 

Under some statutes, although a franchise tax 
is regarded as a property tax, 82 where a corporation 
pays a franchise tax for the privilege of doing 
business in a city, it cannot be required to pay a 
license tax for the same privilege, 83 but an addition¬ 
al license tax may be imposed on such agencies or 
instrumentalities as are not essential in the conduct 
of the business. 84 

Taxing gross earnings or receipts . The scheme 
of taxation of gross earnings or receipts, discussed 
infra § 138, is generally considered not in violation 
of a rule or prohibition against double taxation; 86 


but, where the tax on gross earnings is imposed in 
lieu of all other taxes, the property of the cor* 
poration cannot be taxed. 86 

Tax on income. The legislature may impose a 
tax on the income of corporations and also a tax 
on the dividends received from the corporation by 
its stockholders, since, in law, the corporation and 
the stockholders are separate and distinct entities 
and their eaming9 are separate and distinct sub¬ 
jects of an income tax. 87 

Presumption against double taxation, discussed 
supra § 41, applies to statutes imposing taxes on 
corporations. 88 

§ 48. - Tax on Property and on Capital 

The Imposition of a tax on the property of a cor¬ 
poration and also on the value of its capital stock repre¬ 
sented by such property constitutes double taxation. 

The imposition of a tax on the capital stock of 
a corporation and also on the property in which 
that capital is invested would be double taxation and 


79. Mich—C. F. Smith Co v. Fitz¬ 
gerald, 269 N.W. 362, 270 Mich. 
659, appeal dismissed C. F. Smith 
Co. v Atwood, 66 S Ct. .116, 296 U. 
S. 659, 80 L Ed. 470. 

nature of taxes 

"One is the francise to be*; the 
other, the franchise 'to do.' One be¬ 
longs to the corporators; the other, 
to the corporation "—C. F. Smith Co. 
v. Fitzgerald, 259 N.W. 352, 361, 270 
Mich. 669, appeal dismissed C. F. 
Smith Co. v. Atwood, 56 S Ct. 115, 
296 US. 669, 80 L Ed 470—Union 
Steam Pump Sales Co v. Deland, 185 
N.W. 353, 357, 216 Mich. 261. 

80. Tex —State v. Austin & N. W. R. 
Co, 62 SW. 1050, 94 Tex. 630— 
Southwestern Tel., etc., Co. v. Meer- 
scheidt, Civ.App., 65 S.W. 381. 

81. Conn—House v. Hasselbach v. 
McLaughlin, 18 A.2d 367, 127 Conn. 
507. 

Deduction on ground of double tax¬ 
ation held not allowed 

Under statute imposing corpora¬ 
tion franchise tax measured by cor¬ 
poration's net Income within the 
state and disallowing from the per¬ 
missible deductions rent paid during 
the Income year, a corporation using 
only a part of rented building and 
subletting the rest could not deduct 
amount received from subtenant from 
gross rent paid by corporation for 
the entire building in determining 
"rent paid" as against contention that 
by disallowing such deduction "dou¬ 
ble taxation" resulted, since terms of 
statute were not doubtful —House of 
Hasselbach v. McLaughlin, supra. 

89. Ky —American R. Express Co. 


v. Commonwealth, 218 S.W. 453, 219 
S.W. 427, 187 Ky 241. 

83. Ky.—American R. Express Co. v. 
Commonwealth, supra. 

37 C.J. p 2.11 note 36. 

84. Ky.—Adams Express Co. v. Bold- 
rick, 132 SW. 174, 141 Ky. 111. 

37 C.J. p 212 note 37. 

85. Pa.—Commonwealth v. Philadel¬ 
phia Electric Co, 168 A. 318, 312 
Pa 528. 

61 C.J. p 144 note 90. 

Held not double taxation 

(1) Allocating to the state twenty- 
six per cent of entire net income of 
corporation engaged in unitary busi¬ 
ness within and without the state of 
renting refrigerator cars to railroads, 
as basis for corporation franchise 
tax.—Pacific Fruit Exp. Co v. McCol- 
gan, 153 P.2d 607, 67 Cal App.2d 93. 

(2) Tax computed on gross receipts 
for preceding year was held not in¬ 
valid as double taxation on nonopera¬ 
tive property of railroad which had 
abandoned operations as & carrier 
late in the preceding year and whose 
nonoperative property had been tax¬ 
ed for the instant year by the coun¬ 
ty where located.—People v. Glen¬ 
dale & M. Ry. Co., 60 P.2d 432, 7 Cal. 
2d 3>13. 

(8) Taxing electric light company's 
gross receipts from sale of current to 
other utilities within state for resale 
was held not double taxation, even 
though other utilities likewise paid 
gross receipts tax on resale.—Com¬ 
monwealth v. Philadelphia Electric 
Co., 168 A. 318, 312 Pa. 528. 

(4) Other taxes on gross earnings 

144 


or receipts held not to constitute 
double taxation see 61 C.J p 144 note 
90 [a]. 

"Exclusively operative" and "dual 
use” property 

(1) Where counties in which "dual 
use property" is situated tax such 
property, taxation by state of Income 
derived from such property is in ef¬ 
fect "double taxation" prohibited by 
law —Hobart Estate Co. v. State 
Board of Equalization, 36 P.2d 407, 
1 Cal App 2d 328. 

(2) Under statute authorizing state 
to tax gross income from "exclusive¬ 
ly operative property" only and to de¬ 
duct from gross receipts sum neces¬ 
sary to eliminate double taxation, 
levy on gross Income produced by 
use of "exclusively operative proper¬ 
ty" in connection with "dual use 
property" was annulled for failure to 
make such deduction —Hobart Estate 
Co. v. Btate Board of Equalization, 
supra. 

86. Minn.—American Ry. Express 
Co. v. Holm, 216 N.W. 642, 173 
Minn. 72. 

franchise tax 

The imposition of a franchise tax 
which is an ad valorem property tax 
on a company, which is also subject 
to gross receipts tax, is void as dou¬ 
ble taxation.—Pullman Co. v. Com¬ 
missioner of Taxation, 25 N.W.2d 
838, 223 Minn. 96. 

87. Wis.—In re West, 242 N.W. 165, 
207 Wis. 667. 

88. Mo.—State ex rel. Missouri State 
Life Ins Co. v. Gehner, 8 S.W.2d 
1068, 320 Mo. 691. 

61 C.J. p 145 note 93. 
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within a prohibition or rule against double taxa¬ 
tion, 89 although if double taxation is not prdhibited, 
as discussed supra § 40, both such taxes may proper¬ 
ly be imposed. 90 It is not double taxation to tax the 
value of the capital stock over and above the value 
of the property. 91 A statute imposing a tax on 
capital stock, the value of which is based only on 
the personal property of the corporation, doe9 not 
impose a double tax although a direct tax is levied 
on the real property of the corporation. 92 Also 
the fact that securities owned by a corporation and 
held in any manner other than for the whole body 
of stockholders were given some consideration in 
estimating the value of the corporation's capital 
stock does not make it double taxation subsequently 
to tax them. 93 

It is not double taxation to include, in determin¬ 
ing the value of the capital stock of a domestic 
corporation for capital stock tax purposes, its in¬ 
vestment in shares of stock of a foreign corpora¬ 
tion which pays a franchise tax to the state, 94 or 
its investment in shares of stock of a domestic cor¬ 
poration which pays a capital stock tax to the 
state, 95 or to include, in computing the value of the 
capital stock of a foreign corporation for franchise 
tax purposes, shares of stock owned by it in a 
domestic corporation which has paid a capital stock 
tax. 96 Taxation of capital stock of a company 


holding realty as lessee or agent of the owner and 
taxation of the realty to the owner do not consti¬ 
tute double taxation. 97 

By different taxing authorities. Improper double 
taxation does not occur because of the imposition 
of local taxes, municipal and county, on real es¬ 
tate owned by a corporation and of a state tax on 
its capital stock, although the value of its capital 
stock is made up of the value of the real estate. 98 

§ 49. -Tax on Capital and on Shares of 

Stock 

In tome Jurisdictions, but not in others, It Is held 
illegal, as constituting double taxation, to tax the capital 
stock or property of a corporation to the corporation and 
the shares of stock in the corporation to the owners 
thereof; but it Is generally held that the shares of stock 
of foreign corporations may be taxed to resident owners 
without regard to whether or not the capital or property 
of the corporation is taxed at the place of its domicile. 

In some jurisdictions it is held proper to tax both 
the capital stock or the property in which it is in¬ 
vested, and the shares of stock, the first to the 
corporation and the latter to the stockholder. 99 In 
other jurisdictions it has been held illegal, as con¬ 
stituting double taxation, to tax the capital stock 
of a corporation or its property to the corporation, 
and at the same time tax the shares of stock as 
the property of their several holders; 1 but in some 
of these jurisdictions an invalid double tax does not 


89. NJ—City of Newark v Electro¬ 
lux Corp , 64 A 2d 192, 25 N J Misc 
365 

WCJp 146 note 94. 

Power to tax- 

Capital stock of a corporation see 
Infra fi 135 

Property of a corporation see infra 
fi 133. 

90. N.J.—State (New Jersey R. & 
Transp Co, Prosecutors) v. Col¬ 
lectors of East. Fifth, and Ninth 
Wards of Newark, 26 N J Law 315. 

Pa.—Lackawanna Iron, etc, Co v. 
Luzerne County, 42 Pa. 424—Car¬ 
bon Iron Co. v. Carbon County, 39 
Pa. 251. 

91. N.C—Durham County v. Black- 
well Durham Tobacco Co., 21 S.E. 
423, 116 N.C. 441. 

61 C.J. p 145 note 95. 

92. Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A 39, 
159 Md 369, appeal dismissed 51 
S.Ct 486, 283 U.S. 297, 75 L Ed 
d047. 

93. Pa.—Provident Life & Trust Co. 
v. McCaughn, 91 A. 672, 245 Pa. 
370. 

94. Pa—Commonwealth v Shenan- 
go Furnace Co., 67 A 2d 113, 362 
Pa. 491, 11 A.L.R 2d 321—Common- 

84 C.J.S.—10 


wealth v. First Nat Bank of Scran- i 
ton, 48 Pa.Dist & Co 399, 53 j 

Dauph Co 246—Commonwealth v 
Elk Refining Co, Com PI, 57 

Dauph Co. 278. 

95. Ark —Dallas County v. Home 
Fire Ins. Co., 133 S.W. 1113, 97 Ark. 
254. 

96. Pa.—Commonwealth v. Eaglis 
Corp, 47 A.2d 661, 354 Pa 493- 
Commonwealth v. American Gas 
Co, 42 A 2d 161, 352 Pa. lil3-^Com- 
monwealth v. Monessen Amusement 
Co., 42 A.2d 158, 352 Pa. 120. 

97. Vt.—Clark v. City of Burlington, 
143 A. 677, 101 Vt 391. 

98. Pa —Commonwealth v. Hillside 
Cemetery Co., 32 A. 404, 170 Pa. 
227. 

99. Ohio.—Bond & Mortg. Inv. Co. of 
Cleveland v. Evatt, 12 Ohio Supp 
106—Ganson v Heuck, 30 Ohio N 
P.,N S, 323, affirmed 187 NE. 27, 
45 Ohio App. 246. 

61 C J p 145 note 2. 

Power to tax* 

Capital stock of corporation see 
infra fi 135. 

Shares of stockholders see infra fi 
136. 

1. Ariz—Brophy v. Powell, 121 P 2d 
647, 58 Ariz. 543—Western Invest- 
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ment Banking Co. v. Murray, 66 P. 

728, 6 Ariz 215 

NH—In re Opinion of the Justices, 

93 A. 311, 77 N.H. 611. 

61 C.J. p 146 note 1. 

Franchise tax equivalent to oapltal 
stock tax 

(1) Particular statutes have been 
construed not to impose a tax on 
resident owners of the stock of a 
foreign corporation which is subject 
to a corporation franchise tax, where, 
within the meaning of the personal 
property tax exemptions, there is a 
certain equivalence between the capi¬ 
tal stock tax on domestic corpora¬ 
tions and the franchise tax on foreign 
corporations.—In re Arrott’s Estate, 
185 A. 697, 322 Pa. 367. 

(2) The effect of the decision in the 
case of In re Arrott’s Estate, consid¬ 
ered supra this note, has been held 
to have no implication or extension 
other than that, in the construction 
of the tax statutes involved in that 
case, it was within the spirit and 
purpose of the exemption provisions 
in those acts to treat the capital 
stock of foreign corporations and 
the capital stock of domestic corpo¬ 
rations in the same category—Com¬ 
monwealth v Monessen Amusement 
Co, 42 A 2d 158, 362 Pa. 120. 
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occur where the tax on the shares of stock is a 
specific tax and not an ad valorem tax. 2 

Under either rule, however, it is ordinarily held 
that shares of stock in a foreign corporation held 
by resident owners may be taxed to them without 
regard to the taxation of the capital or property 
of the corporation at the place of its domicile, 3 
since in such cases the tax may be sustained on the 
ground that it is not double taxation where the 
taxes are imposed by different states, 4 although it 
has been held that this would be double taxation 
where the property of the corporation has been as¬ 
sessed at its full value m the state of its incorpora¬ 
tion. 6 Likewise, to the extent that property of a 
corporation is not represented in the valuation 
placed on its shares of stock for taxation purposes, 
such property may also be taxed. 6 

Dividends on stock may be taxed although taxa¬ 
tion of the stock would be double taxation. 7 

Tax on shares of stock by different states. A 
tax on shares of stock of a corporation, assessed 
by the state of incorporation against the corpora¬ 
tion, which is compelled to pay the tax on behalf 
of the stockholders, has been held not invalid as 
within a prohibition against double taxation, even 


though shares owned by nonresidents and subject to 
taxation in another state are taxable thereunder. 3 

§ 50. —— Application of KuleB to Taxation 
of Banks 

Rules against double taxation apply to the taxation 
of banka or property owned by them, except aa such 
rules may be modified by special constitutional or stat¬ 
utory provisions relating to banks. 

Constitutional requirements of equality and uni¬ 
formity prevent double taxation of banks or property 
owned by them. 0 Taxation of the property of a 
bank and taxation of its capital, deposits, surplus, 
and undivided profits constitute double taxation. 10 
It has been held not improper to tax real estate 
owned by a bank, 11 even though a tax is laid on its 
capital stock, 12 although the contrary has also been 
held 13 

A statute providing for the taxation of the shares 
of the stockholders of banking corporations instead 
of the property of the corporation does not consti¬ 
tute double taxation. 14 The rule that taxation of 
the capital stock, or property in which it is in¬ 
vested, to the corporation, and taxation of the 
shares of stock to the stockholders is double taxa¬ 
tion, as discussed supra § 49, has been applied 
to banks and stockholders therein, 16 although to 


JL Mich—Shapero v. State Dept of 
Revenue, 33 NW2d 729, 322 Mich 
124 

Rule against double taxation as not 
applying to property paying spe¬ 
cific taxes see supra § 40. 

3. Cal —Los Angeles County v Mor¬ 
rison. 101 P 2d 470, 15 Cal 2d 368, 
129 ALR. 443. 

61 C J. p 146 note 5 
Toreign railroad corporation 

A tax on the stock of foreign rail¬ 
road corporations, which is not levied 
against the .shares of domestic rail¬ 
road corporations, is not invalid be¬ 
cause the property and franchises of 
the foreign corporations are taxed 
elsewhere 

U.S —Kidd v. State of Alabama, Ala, 
23 SCt 401, 188 U.S. 730. 733, 47 
L Ed 669 

Or—Middlekauff v. Galloway, 99 P. 
2d 24, 163 Or. 671. 

4* Minn—State v. Nelson, 119 N, 
W. 1058, .107 Minn. 319 
61 C.J. p 146 note 6. 

Taxation of same property by differ¬ 
ent states as not Improper double 
taxation see supra 9 43. 

8. N.H.—Kimball v. Milford. 54 N. 
H. 406—Smith v. Exeter, 37 N.H. 
556. 

3. Mont.—Daly Bank & Trust Co. of 
Butte v. Board of Com’rs of Silver 
Bow County, 81 P. 950, 33 Mont. 
10L 


Personal property 

It is not double taxation to assess 
the personal property of a corpora¬ 
tion against the corporation and the 
shares of stock of the corporation 
against the owners thereof where the 
personal property is not considered in 
determining the value of the shares 
of stock — Mills County Abstract Co. 
of Glenwood v. Board of Review of 
Glenwood City, 249 N W. 235, 216 
Iowa 398 

7. NH.—Conner v State, 130 A 357, 
82 NH 126—In re Opinion of the 
Justices, 93 A. 311, 77 NH 611 

8. Pa—Commonwealth v. Schuylkill 
Trust Co,, 173 A 309. 315 Ta. 429, 
reversed on other grounds Schuyl¬ 
kill Trust Co v Commonwealth of 
Pennsylvania, 66 S.Ct 31, 296 U S 
113, 80 L Ed 91—Commonwealth v. 
First Nat Bank of Scranton, 48 
Pa Dist Sc Co 399, 53 Dauph Co 
245—Commonwealth v Keystone 
State Bldg & Loan Ass'n, 31 Pa. 
Dist & Co 340 

9. Ohio.—Cleveland Trust Co. v. 
Lander, 56 N E. 1036, 82 Ohio St. 
266, affirmed 22 SCt. 894, 184 US. 
Ill, 46 L.Ed. 466. 

61 C.J p 146 note 9. 

10. Colo —Murray v. Board of 

Com'rs of Washington County, 185 
P. 262, 263, 67 Colo. 14. 

61 C.J. p >146 note 10. 
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11. Ind.—Folk v. Heckler, 1 N.E.2d 
124, 210 Ind 68. 

Insolvent bank 

Assessment, levy, and collection of 
tax on realty owned by insolvent 
bank did not constitute double taxa¬ 
tion inhibited by constitution.—Folk 
v. Heckler, supra. 

12. Mass —Tremont Bank v. Boston, 
1 Cush 142 

61 C.J. p 146 note 11. 

13. Ark —Hempstead County v 
Hempstead County Bank, 84 S W 
715, 73 Ark. 6.15. 

Md.—County Commissioners of Fred¬ 
erick County v. Farmers* & Me¬ 
chanics* Nat. Bank, 48 Md 117 

14. Ariz—Brophy v. Powell, 121 P 
2d 647, 58 Ariz. 548—Western In¬ 
vestment Banking Co. v. Murray, 
56 P. 728, 6 Ariz. 215. 

Corporation, using money to make 
money 

Statute providing for taxation of 
stock in corporations using money to 
make money for shareowners in let¬ 
ters* names was held not void as per¬ 
mitting double taxation.—People's Fi¬ 
nance & Thrift Co. v Pima County, 
38 P.2d 643, 44 Ariz. 440. 

15. Mont.—Miners Nat Bank of 
Butte v. Silver Bow County, 148 P. 
2d 538, 116 Mont. 31—Daly Bank 
St Trust Co. of Butte v. Board of 
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the extent that property of a bank is not represented 
in the value of its shares of stock the state may 
tax it. 16 Under some constitutional and statutory 
provisions, however, such double taxation of bank¬ 
ing corporations and their stockholders is author¬ 
ized. 17 A statute imposing a tax on shares m 
national banks is double when operative retroac¬ 
tively without applying in its retroactive operation 
to any other banks or moneyed corporations. 18 

With respect to bank deposits it has been held 
that if the depositors are taxed on the amount 
of their deposits and the bank on the money held 
on deposit or the property in which it has been 
invested, it constitutes double taxation ; 10 but it has 
also been held that stocks purchased by a bank with 
money of its depositors may be taxed although this 
may in some degree lead to double taxation. 20 It 
is not double taxation to tax depositors on their 
deposits and the savings bank on its real estate, 
furniture, surplus, and undivided profits 21 Where 
depositors in a savings bank are exempt from di¬ 
rect taxation on their deposits, as discussed infra 
§ 269, there can be no double taxation in taxing the 
bank, on account of the depositors, an annual tax 22 


Taxation of shares of stock by different states . 
The imposition by a state in which a bank is 
located of a tax on the shares of stock in the 
bank, including the shares owned by nonresidents, 
has been held not invalid. 23 

§51. Taxation of Property and Income 
Therefrom 

A tax on property and on the income therefrom Is not 
in violation of the rule or prohibition against double 
taxation. 

A tax may be levied on income derived from 
property, in the shape of rent or otherwise, al¬ 
though the property yielding the income is also 
subjected to taxation; and this does not violate the 
rule against double taxation, because the two inter¬ 
ests or species of property are distinct and sever¬ 
able. 24 Double taxation in the prohibited sense 
does not arise because a portion of income may 
ultimately pass into the form of taxable wealth and 
be taxed ad valorem 25 However, taxation of the 
property to a lessee, and taxation to the owner of 
the property, not on the income therefrom but 
nominally on a sum of money which, if placed at 


Com'rs of Silver Bow County, 81 
T 950, 33 Mont 101. 

61 CJ p 147 note 14 
Building and loan associations 
A tax on the stock of building and 
loan associations cannot include the 
value of shares of stock of su< h as¬ 
sociations owned by domestic corpo¬ 
rations liable to, or relieved from, 
the capital stock tax, since to do so 
would result in double taxation — 
Commonwealth v. Keystone State 
Bid*. & Loan Ass’n, 31 PaDist. & Co 
840. 

National bank stock owned by trust 
oompaay 

Shares of stock in a national bank 
which have been taxed to their own¬ 
er, a trust company, cannot oe made 
the base or measure of a tax to 
the truBt company’s stockholders. 

U S —Schuylkill Trust Co v. Com¬ 
monwealth of Pennsylvania, Pa , 56 
SCt. 81, 296 US 118, 80 L Ed 91. 
Pa.—Commonwealth v. Schuylkill 
Trust Co., 198 A 638, 327 Pa 127, 
affirmed Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 58 
•S.Ct. 295. 302 U S. 606, 82 L Ed 392 

16. Mont.—Miners National Bank of 
Butte v. Silver Bow County, 148 P. 
2d 538, 116 Mont. 81. 

▼*lus In excess of book value 
The statute providing that, in as¬ 
certaining value of shares of national 
bank for taxation, there shall be de¬ 
ducted book value of all realty of 
bank, which shall be assessed to 
bank, does not violate constitutional 
prohibition against taxation of stocks 


of corporation when property of cor¬ 
poration represented by stocks is 
within the state and has been taxed. 
—Miners Nat Bank of Butte v. Sil¬ 
ver Bow County, supra. 

17. Cal —Bank of California, Nation¬ 
al Ass’n, v Roberts, 160 P 225, 
173 Cal 398, followed in Bank of 
California. National Ass’n v Rich¬ 
ardson, 165 P 152, *75 Cal 813 

18. U S —Covington First Nat Bank 
v. Covington, CCKy, 103 F 623, 
affirmed 22 SCt 645, 185 US 270, 
46 LEd. 906 

19. Iowa —Branch v. Town of Ma¬ 
rengo, 43 Iowa 600 

61 C J p 147 note 17. 

20. Conn —New London Sav Bank 
v. New London, 20 Conn 111. 

21. Ohio—Collett v. Springfield Sav. 
Soc., 13 Ohio CirCt. 13<1, 7 Ohio Cir. 
Dec. 146. 

22. Mass —Commonwealth v. Peo¬ 
ple’s Five Cents Sav. Bank, 5 Allen 

428. 

23. Pa—Commonwealth v. Schuyl¬ 
kill Trust Co, 173 A 309, 815 Pa. 

429, reversed on other grounds 
Schuylkill Trust Co. v. Common¬ 
wealth of Pennsylvania, 56 S.Ct. 
81, 296 U.S. 113, 80 LEd. 91- 
Commonwealth v. First Nat. Bank 
of Scranton, 48 Pa.DisL & Co. 399, 
53 Dauph.Co. 245. 

24. Cal. — Weber v. Santa Barbara 
County, 98 P.2d 492, 15 Cal 2d 82. 

Idaho —Diefendorf v. Gallet, 10 P.2d 
307, 51 Idaho 619. 

147 . 


Minn—Reed v. Bjornson, 253 NW. 
102, 191 Minn 254, followed in 

Thompson-Parker Holding Co. v 
Bjornson, 253 NW. 110, 191 Minn 
271. 

S C—Marshall v South Carolina Tax 
Commission, 182 SE 96, 178 SC. 
57, certiorari denied 56 S Ct 9G, 
296 U S 585, 80 L Ed. 413 
Vt—Colgate v Harvey, 175 A. 352, 
107 Vt. 28, reversed on other 
grounds 66 SCt. 252, 296 U.S. 404, 
80 L Ed. 299, 102 A.L R. 54. 

61 C.J. p 147 note 22 

Tax on net income from oil and gas 
royalties and lease levied without re¬ 
gard to original cost of property and 
gross production tax were not invalid 
—-Home-Stake Royalty Corp v 
Weems, 62 P.2d 806, .175 Okl. 340. 

Income from trust outside state 

A state may impose a tax on in¬ 
come from trust funds kept in an¬ 
other state and administered under 
the law of that state by trustees 
appointed in that state, even if the 
funds have also been taxed in that 
State. 

U.S.—Guaranty Trust Co. of New 
York v. Commonwealth of Virginia. 
Va., 69 S.Ct. 1, 305 U.S. 19, 83 L Ed. 
16. 

Mass—Riesman v. Commissioner of 
Corporations and Taxation, 95 N E 
2d 656, 826 Mass. 674 
Or.—Middlekauff v Galloway, 99 P 
2d 24, 163 Or. 671. 

25. Idaho.—Diefendorf v. Gallet, 10 
P.2d 307, 61 Idaho 619. 
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interest would produce a sum equal to the income 
from the property, constitute double taxation, the 
assessment of the nominally existing sum of money 
being in effect a tax on the property. 28 A consti¬ 
tutional provision that rent or hire of property 
shall not be taxable when the property is assessed 
at its full value is designed to prevent double 
taxation. 27 

Income and inheritance tax . The imposition of 
an inheritance tax on property passing to a legatee 

D. OTHER CONSTITUTIONAL RE 
§ 52. Taxation According to Value 

Constitutional provisions requiring property to be 
taxed In proportion or according to Its value are manda¬ 
tory. 


or heir and of a tax on the income arising therefrom 
after the death of the decedent does not constitue 
double taxation. 28 Thus, the imposition of an 
inheritance tax on the value of the stock of a 
deceased stockholder and of an income tax on 
dividends distributed in liquidation, that is, on that 
portion of the value of the stock constituting ac¬ 
cumulated profits which was distributed to the 
stockholders on the dissolution of the corporation 
has been held not invalid as double taxation. 28 

UIREMENTS AND RESTRICTIONS 

Under varying constitutional provisions property 
is required to be taxed in proportion or accord¬ 
ing to its value, 30 taxed by valuation, 31 taxed on a 
just valuation, 32 or taxed according to its true 


26 . N.H.—Kennard v. Manchester, 
86 A. 558, 68 N.H. 61. 

27. Ala —State v. Birmingham 
Southern R. Co, 62 So. 77, 182 Ala. 
475, Ann.Cas 1915D 436. 

■61 C.J. p 147 note 24. 

28. Ohio.—McDonald v. Evatt, 62 N 
E 2d 164, >145 Ohio St 457 

Inheritance or succession tax within 
state as double taxation generally 
see infra fi 1132. 

29. U.S—U. S. Trust Co. v. Com¬ 
missioner of Corporations and Tax¬ 
ation, 13 N E 2d 6. 299 Mass 296, 
certiorari denied 59 S Ct 359, 305 
U.S. 659, 83 LEd 427*—Brett v. 
Commissioner of Corporations and 
Taxation, 13 NE2d 6, 299 Mass. 
296, certiorari denied 69 S Ct 359, 
306 U S. 659, 83 L.Ed 427—High v 
Commissioner of Corporations and 
Taxation, 13 N.E.2d 6, 299 Mass. 
296, certiorari denied 59 S.Ct 359, 
305 U.S. 659, 83 L.Ed. 427. 

^Reason for rule 

The tax imposed by statute Is a 
“property tax,” while the Inheritance 
tax is an “excise” based on the priv¬ 
ilege of succeeding to the property 
•of the decedent and is not a tax on 
property—U. S. Trust Co v. Com¬ 
missioner of Corporations and Taxa¬ 
tion, 13 N.E.2d 6, 299 Mass. 296, cer¬ 
tiorari denied 59 SCt, 369, 305 US. 
659, 83 L Ed 427—Brett v. Commis¬ 
sioner of Corporations and Taxation, 
13 N.E.2d 6, 299 Mass. 296, certio¬ 
rari denied 59 S,Ct 359, 305 U.S. 
659, 83 LEd. 427—High v. Commis¬ 
sioner of Corporations and Taxation, 
18 N.E 2d 6, 299 Mass. 296, certio¬ 
rari denied 59 S.Ct 359, 305 U S. 659, 
88 L.Ed. 427. 

30 * Cal.—Eisley ▼. Mohan, 192 P.2d 
5, 81 Cal.2d 637—McClelland v. 
Board of Sup’rs, 180 P.2d 676, 30 
Cal. 2d 124, certiorari denied 68 S. 
Ct 164, 832 U.a 823, 92 L.Ed. 399. 
da.—Atlanta Nat Building A Loan 


Ass’n v. Stewart, 35 S E. 73, 109 
Ga. 80. 

Ill —People ex rel Tedrick v. Allied 
Oil Corp of Illinois, 57 N E 2d 859, 
388 Ill 219—People ex rel. McDon¬ 
ough v. Grand Trunk Western R. 
Co, 192 N.E. 645, 357 Ill 493- 
People ex rel Wangelin v St Lou¬ 
is Bridge Co, 191 NE. 300, 357 Ill 
245 

N.M—Storrie Project Water Users 
Ass'n v. Gonzales, 209 P 2d 530, 
53 N.M 421—Dillard v New Mexico 
State Tax Commission, 201 P 2d 
345, 63 NM. 12—Sims v Vosburg, 
91 P 2d 434, 43 NM 255—State ex 
rel Attorney General v State Tax 
Commission, 68 P.2d 1204, 40 N M. 
299 

Tenn —Phillips v Lewis, 3 Tenn Cas 
230 

Tex.—Harlingen Independent School 
Dist. v Dunlap, Civ App , 146 S.W. 
2d 235, error refused—Republic 
Ins. Co. v. Highland Tark Inde¬ 
pendent School Dist of Dallas 
County, Civ App, 57 S W 2d €27, 
error refused—Richardson v. State, 
Civ.App., 63 SW.2d 608, affirmed 
State v. Richardson, 84 S.W. 2d 
1076, 126 Tex. 11. 

61 C.J. p 147 note 25. 

Limitations as to amount or rate of 
taxes for school purposes see 
Schools and School Districts fi 381. 

Meaning of ad valorem as applied to 
a duty or tax see definition Ad Val¬ 
orem, 2 C.J.S. p 496 notes 3-11. 

Municipal taxes as subject to consti¬ 
tutional requirement that property 
be taxed in proportion to its value 
see Municipal Corporations | 1986. 

Meaning of value 

(1) The reasonable cash market 

value of the property.—Rowland v. 

City of Tyler, Tex.Com.App., 5 S.W.2d 

756—Harlingen Independent School 

Dist v. Dunlap, Tex.Civ.App., 146 

S.W.2d 235, error refused—State v. 

Houser, Civ.App., 137 S.W.2d 800, re- 
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versed on other grounds 156 S.W 2d 
968. 138 Tex. 28. 

(2) Real value.—Allen v. Emery 
Independent School Dist, Tex Civ 
App, 283 SW 674. 

Dominant purpose of law is to as¬ 
certain true value of property to be 
taxed—Texas & P. Ry Co. v City 
of El Paso, 86 S W 2d 245, 126 Tex 
86 . 

Exclusive method 

General property taxation by valu¬ 
ation is the exclusive method of ap¬ 
portioning the tax burden—Bachrach 
v. Nelson, 182 N.E. 909, 349 Ill 

579 

Statutes held invalid 

(1) Statute, one purpose of which 
was to establish new plan for taxa¬ 
tion of intangibles by device of call¬ 
ing such personalty tangible—Moel¬ 
ler, MoPberrin & Judd v. Smith, 255 
N.W 551, 127 Neb 424. 

(2) Statute under which bank hav¬ 
ing aggregate assets of approximate¬ 
ly twelve million dollars paid the 
same tax as did many other banks 
having aggregate assets of as much 
as eighty million dollars.—Commer¬ 
cial Bank of Utah v. State, Utah, 244 
P.2d 364. 

Speeliio taxes must not disregard 
value.—Commonwealth ex rel De¬ 
partment of Justice v. A. Overholt 
& Co., Com.Pl., 45 DauphCo. 17«1. 

31. Neb.—International Harvester 

Co. v. Douglas County, 20 N.W.2d 
620, 146 Neb 655. 

32. Fla.—City of Fort Myers v. Heit- 
man, 4 So 2d 871, 148 Fla. 432, re¬ 
hearing denied 5 So.2d 410, 149 Fla. 
208—Wood v. Ford, 8 So.2d 490, 
148 Fla. 66. 

Mont.—Fruit Growers Express Co. v. 
Brett, 22 P.2d 171, 94 Mont 281 
—HUger v. Moore, 182 P. 477, 56 
Mont 146. 
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value, 88 or assessed at its true and full value in 
money, 84 or its fair cash value, 85 or at its fair mar¬ 
ket value. 86 Such requirements are mandatory 87 
as to such taxes as are within the application of the 
requirement, as discussed infra § 53, and apply to 
artificial as well as to natural persons. 38 The gen¬ 
eral purpose of such a requirement is to establish 
an ad valorem system of taxation, 88 to secure equal¬ 


S 52 

ity and uniformity of taxation according to value, 40 
and to prohibit arbitrary or capricious modes of 
taxation without regard to value. 41 

Such constitutional requirements have been held 
applicable to the taxation of property of every kind 
and description, 42 and in some jurisdictions it is 
held that all tangible property is subject to taxation 


Meaning* of requirement 

The requirement of a “Just valua¬ 
tion” is the equivalent of a “correct, 
honest, and true" valuation in the 
assessment of property and means 
that such value shall be ascertained 
and employed as the basis of taxa¬ 
tion—Fruit Growers Express Co. v. 
Brett, 22 P 2d 171, 94 Mont 28.1. 
When not secured 

A Just valuation is not secured 
where the valuation of some property 
is higher proportionately than the 
valuation of other property assessed 
for the same purpose —Sparkman v 
State, 71 So 84, 71 Fla 210. 

33. Miss —Gulf Refining Co. v. 
Stone, 21 So 2d 19, 197 Miss 713 

N J —Redfern v. Board of Com’rs 
of Jersey City, 59 A.2d 641, 137 N 
JLaw 356—North Bergen Tp in 
Hudson County v. Bergen Boule¬ 
vard Holding Co., 45 A.2d 623, 133 
N.J Law 569. 

Meaning of requirement 

The phrase “true value” as used in 
constitutional provision that property 
.should be assessed for taxes accord¬ 
ing to its “true value” means the 
price which the assessor believes can 
he obtained for the property, in mon¬ 
ey, at a fair sale —National Bank of 
N. J. v Middlesex County Board of 
'Taxation, 69 A 2d 270, 26 N J.Misc 
249, affirmed 64 A 2d 240, 1 N J Su¬ 
per 286, reversed on other grounds 
67 A 2d 458, 2 NJ 570—New Jersey 
Bell Telephone Co v City of New¬ 
ark, 193 A 844, 1.18 N J Law 490, af¬ 
firmed 124 N J Law 451, 12 A 2d 675 

34. S D —Tidball v Miller, 32 NW 
2d 683, 72 S D 243. 

■36. Ky —Evans v. Allen, 205 S W 2d 
614, 305 Ky 728. 

36. Va—Skyline Swannanoa v Nel¬ 
son County, 44 S E 2d 437, 186 Va. 
878—City of Norfolk v Snyder, 170 
SE 721, 161 Va 288—Lehigh Tort- 
land Cement Co v Commonwealth, 
135 SE 669, 146 Va 146 

37. Cal.—McClelland v. Board of 
Sup’rs, 180 P 2d 676, 30 Cal 2d 124, 
certiorari denied 68 SCt. 164, 332 
U.S. 823, 92 L.Ed 399. 

Ill —Anderson v City of Park Ridge, 
72 N.E 2d 210, 396 Ill. 235. 

Tex.—Harlingen Independent School 
Dist v. Dunlap, Civ.App, 146 S.W. 
2d 235, error refused. 

61 C.J. p 147 note 25. 

38 . Mont.—Montana Nat Bank of 


Billings v. Yellowstone County, 252 
P. 876, 78 Mont 62, reversed on 
other grounds 48 S.Ct. 331, 276 U.S. 
499, 72 LEd 673. 

Corporations 

U S —Wheeling Steel Corp v. Glan- 
der, Ohio, 69 SCt. 1291, 337 US 
662, 93 LEd. 1544 

39. Ala.—Hamilton v Adkins, 35 So 
2d 183, 250 Ala 557, certiorari de¬ 
nied 69 SCt. 133, 335 US. 861, 93 
LEd 407—Moog v. Randolph, 77 
Ala. 597 

Miss—Clement v Stone, 15 So 2d 517, 
(195 Miss 774, 152 AL R 742, ap¬ 
plying Tennessee law. 

Property tax mandatory 

Constitutional provision that legis¬ 
lature “shall” provide for property 
tax by valuation makes general prop¬ 
erty tax mandatory —Bachrach v. 
Nelson, 182 NE 909, 349 111. 679. 
limitation of taxing power 

(1) Constitutional provision provid¬ 
ing for general property tax accord¬ 
ing to valuation and authorizing leg¬ 
islature to tax certain types of busi¬ 
ness, owning or using franchises or 
privileges, in such manner as it shall 
direct by general law, confines taxa¬ 
tion to property, occupation, and 
franchise or privilege taxes—Village 
of Lombard v. Illinois Bell Tel Co, 
90 N E 2d 105, 405 Ill 209—Bachrach 
v. Nelson, 182 NE 909, 349 Ill. 579. 

(2) Requirement that property tax¬ 
es be “proportional” is a fundamental 
constitutional limitation on power of 
the legislature to impose property 
taxes—In re Opinion of the Justices, 
85 N E 2d 222, 324 Mass. 724. 

40. Ala.—State v. Birmingham 

Southern R. Co., 62 So. 77, 182 Ala. 
475, Ann Cas 1915D 436 

Cal.—Watchtower Bible & Tract Soc 
v. Los Angeles County, 182 P 2d 
178, 30 Cal 2d 426, certiorari denied 
68 S.Ct. 112, 332 U.S. 811, 92 LEd. 
389. 

Ill.—People ex rel. Wangelin v. St. 
Louis Bridge Co, 191 N.E. 300, 357 
Ill. 245 

To oast burden equally 
Constitutional provision for tax on 
property based on value is intended 
to cast tax burden equally on all 
property in state.—Bachrach v. Nel¬ 
son, <182 N.E. 909, 349 Ill. 579. 
Praotioal equality 
The requirement is Intended to se- 
I cure a practical and common-sense 
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equality in taxation.—Hamilton v. 
Adkins, 35 So 2d 183, 250 Ala. 557, 
certiorari denied 69 S.Ct 133, 335 U.S. 
861, 93 LEd 407. 

Exaot equality is not to be expect¬ 
ed nor is it required—Hamilton v. 
Adkins, supra 

The requirement calls for equality 

and uniformity in the sharing of the 
burden of taxation.—Gottstein v. 
Gray, 152 P 2d 742, 66 Cal App 2d 
587. 

Disproportionate valuation not au¬ 
thorized 

The constitutional requirement that 
taxes be levied by valuation does not 
permit taxing officials’ valuation of 
one piece of property at substantially 
greater or smaller proportion of its 
true value than other property In 
the same taxing district—People ex 
rel. Tedrlck v Allied Oil Corp of 
Illinois, 57 N E 2d 859, 388 Ill. 219— 
People ex rel Toman v Chicago Un¬ 
ion Station Co., 48 N E.2d 524, 383 
Ill 153—Feople ex rel. McDonough v. 
Grand Trunk Western R Co., 192 N. 
E 645, 357 Ill. 493. 

Basis of debasement 

Where sole factor In determining 
value of railroad property for tax 
purposes was value of realty with 
improvements thereon, its assessment 
on basis of debasement different from 
other property in taxing district 
would violate constitutional require¬ 
ment that taxes be levied by valua¬ 
tion -—People ex rel. Toman v. Chica¬ 
go Union Station Co, 48 N E 2d 624, 
383 Ill 153. 

41. Ala—State v Birmingham 
Southern R Co, 62 So 77, 182 
Ala 475, Ann.Cas 1915D 436. 

42. Ill—Bachrach v. Nelson, 182 N. 
E 909, 349 Ill. 579 

“Corporeal property” taxable, under 
constitutional provision that property 
shall be assessed for taxes at its 
true value, must be capable of in¬ 
spection, and after inspection of esti¬ 
mate and appraisal, and of being 
made subject to a tax lien, and to sale 
and delivery of the Identical proper¬ 
ty, to make the tax money In case of 
default in payment—Gulf Refining 
Co. v. Stone, 21 So.2d 19, 1197 Miss. 
718. 

Hotes, bills, bonds, etc., are within 
the requirement—City of Abilene v. 
Fryar, Tex.Civ.App., 143 S.W 2d 654 
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in proportion to value. 48 However, it has also been 
stated that such a requirement is not intended to 
apply to all species of property, 44 but only to prop¬ 
erty on which value can be placed 45 and which is 
capable of ownership. 46 Under some constitutions 
land and improvements thereon must be taxed ac¬ 
cording to value and the legislature may provide for 
the taxation of personal property according to 
value. 47 Such a requirement prohibits the taxa¬ 
tion of specific property without regard to its val¬ 
ue. 48 Also it is generally taken as prohibiting 
the commutation of taxes, as discussed infra § 
223, m so far as that is involved in imposing a fixed 
charge on receipts, amount of business, or output 
in lieu of all taxes on property owned 49 It does 
not, however, restrict the power of the legislature 
to the levying of taxes on property alone, 50 but 
merely requires that all property which is taxed 
shall be taxed according to its value, and not 
specifically. 61 It is not intended to interfere with 
mere methods of administration in assessing and 
collecting taxes, 52 and does not apply to the dis¬ 
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tribution of taxes collected. 68 A statute authoriz¬ 
ing a corporation to own and lease property to 
demonstrate the single tax theory docs not violate 
the constitutional requirement of taxation accord¬ 
ing to value. 54 

Constitutional provisions requiring property to 
be taxed according to value have been held not to 
invalidate statutes authorizing the cancellation or 
remission of taxes charged on public property ac¬ 
quired by a city on foreclosure proceedings. 65 

A requirement that taxation shall be equal and 
uniform has been held to take precedence over a 
requirement that property be taxed in propor¬ 
tion to its value or at its true value. 66 

Classification Constitutional provisions requir¬ 
ing property to be taxed according to value do not 
prevent the classification of property for taxa¬ 
tion, 57 at least, such classifications as are not purely 
arbitrary, capricious, or without semblance of rea¬ 
son 58 Such provisions, however, have been held 
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43 . NM—Storrle Project Water Us¬ 
ers Ass’n v. Gonzales, 209 P 2d 530, 
63 N M 421—Dillard v New Mex¬ 
ico State Tax Commission, 201 P 
2d 345, 53 N M 12—State ex rel 
State Tax Commission v San Luis 
Power & Water Co, 183 P.2d 605, 
61 N.M 294—Sims v. Vosburg, 91 
P 2d 434, 43 NM 255—State ex 
rel Attorney General v State Tax 
Commission, 58 P.2d 1204, 40 N.M. 
299. 

Requirement that property be taxed 
according to value as not prohibit¬ 
ing exemptions see infra g 220 

All real estate and tangible person¬ 
al property 

Va—Skyline Swannanoa v. Nelson 
County, 44 'S.E 2d 437, 186 Va. 878 

44 . Ga—City of Atlanta v. Georgia 
Milk Producers Confederation, 200 
S E 712, 187 Ga 1.17—Featherstono 
v Norman, 153 S.E. 58, 170 Ga. 370, 
70 ALR. 449. 

45 . Ga.—City of Atlanta v. Georgia 
Milk Producers Confederation, 200 
S E 712, 187 Ga. 117. 

46 . US —Texas Co. v. Brown, DC. 
Ga., 266 P. 577. 

Ga.—City of Atlanta v. Georgia Milk 
Producers Confederation, 200 SE 
712, 187 Ga. 117. 

Ownership as essential to imposition 
of tax on property see infra g 92. 

47. Ohio.—Reed v. County Board of 
Revision of Fairfield County, 88 N. 
E.2d 701, 152 Ohio St 207. 

^improvements” 

The term "improvements” in con¬ 
stitutional provision that land and 
Improvements thereon shall be taxed 
according to value contemplates 
something which creates a permanent 


benefit to the land—Zangerle v Re¬ 
public Steel Corp., 60 N E 2d 170, 
144 Ohio St 529. 

48. Ill —People v Cook County, 77 
NE 914, 221 Ill. 493. 

61 C J. p 148 note 29. 

49. Minn —State v Lakeside Land 
Co., 73 NW. 970, 71 Minn 283 

61 C J. p 148 note 31. 

50. SC—Charlotte, etc, R Co v. 
Gibbes, 4 SE 49, 27 SC 385, af¬ 
firmed 12 SCt 255, 142 U.S 386, 35 
LEd 1051 

61 C J p 149 note 35. 

61. La.—New Orleans v. Fourchy, 30 
La Ann 910 

Mo—State v. North, 27 Mo 464. 

52. N.J.—Baldwin v. Elizabeth, 6 A 
275, 42 N.J.Eq 11. 

Utah.—State v. Thomas, 50 P. 615, 
16 Utah 86. 

Collection procedure 

Statute enacting a new procedure 
for collection of delinquent taxes, by 
authorizing county tax collectors to 
proceed with pending suits under law 
theretofore in force, in their discre¬ 
tion, does not violate constitutional 
provisions requiring property to be 
taxed in proportion to its value — 
Slate ex rel and to Use of Bair v 
Producers Gravel Co, 111 S.W.2d 521, 
341 Mo 1106. 

Relief from penalties 

Statute permitting payment of back 
taxes relieved of penalties, interest, 
and costs does not violate constitu¬ 
tional provisions requiring all taxa¬ 
ble property to be taxed in proportion 
to value.—State ex rel. Crutcher v. 
Koeln, 61 S.W.2d 750, 832 Mo. 1229. 

53 . Me.—Inhabitants of Bayville 
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Village Corporation v Inhabitants 
of Boothbay Harbor, 85 A 300, 110 
Me 46, Ann Cas 1914B 1135. 

54. Ala—Fairhope Single Tax Cor¬ 
poration v Melville, 69 So. 466, 193 
Ala. 289 

55. Cal —City of Ojai v Chaffee, 140 
P 2d 116, 60 Cal App 2d 54. 

58. US—Sioux City Bridge Co. v. 
Dakota County. Neb, 43 S Ct 190, 
260 U S. 441, 67 L Ed 340, 28 A L R 
979. 

Pa—In re Phinney, 53 A.2d 889, 161 
Ta Super 101-—Appeals of Matson, 
33 A 2d 464, ,152 Pa Super 424 
Va.—Lehigh Portland Cement Co. v 
Commonwealth, 135 S.E. 669, 146 
Va 146. 

Dominant purpose of constitutional 
provisions fer tax assessment of 
realty and tangible personalty at fair 
market value thereof and uniformity 
of taxes on same class of subjects 
within territorial limits of taxing au¬ 
thority is to distribute burden of tax¬ 
ation evenly and equitably as far as 
practical —Skyline Swannanoa v Nel¬ 
son County, 44 S E 2d 437, 186 Va. 
878. 

57. Ala—State v. Alabama Educa¬ 
tional Foundation, 163 So. 527, 231 
Ala 11. 

Railroad property 

Separate classification of railroad . 
property is proper as long as assess¬ 
ment is according to its true value. 
—Jersey City v. State Board of Tax 
Appeals, 43 A.2d 799, 133 N.J.Law 202, 
followed in 43 A.2d 805, three cases, 
modified on other grounds 47 A.2d 
354, 184 N.J.Law 239. 

58. Ala.—State v. Birmingham 
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to prevent different classes of property from being 
valued differently, 59 and to prohibit an arbitrary 
classification of property. 60 

Rate of taxation . A constitutional requirement 
that property be taxed according to its value has 
been held to apply to the rate of taxation as well as 
to the matter of valuation, 61 and to prevent the tax¬ 
ation of different classes at different rates; 62 but 
there is authority which holds that the fixing of a 
rate to be used in the extension of taxes is a process 
separate and distinct from a determination of the 
-value of property on which the assessment is to 
be extended, so that a statute limited in its ap¬ 
plication to the fixing of rates has been held not 
to be within such a constitutional provision. 63 

Prohibition against ad valorem taxation . Where 
prohibited by the state constitution, an ad valorem 
tax cannot be levied on property in the state for 
state purposes 64 or on intangible personalty. 65 


No restriction on use i An ad valorem tax does 
not impose any condition or place any restriction 
on the use of the property taxed. 66 

§ 53. -What Taxes Affected 

Constitutional provisions requiring taxation to be 
according to value do not apply to every species of tax¬ 
ation; generally they apply only to property taxes. 

Constitutional provisions requiring that taxation 
shall be according to value do not apply to every 
species of taxation. 67 Generally they apply only 
to property taxes 68 levied for purposes of general 
revenue. 69 Thus, it has been held that such provi¬ 
sions do not apply to license or excise taxes on an 
occupation, business, or privilege, as discussed in 
Licenses § 23; to franchise taxes, 70 to corporation 
franchise or privilege taxes, 71 or taxes on their 
gross receipts, 72 or a bonus for renewing a cor¬ 
porate charter; 73 to tolls; 74 to assessments for 


Southern R Co, 62 So 77, 182 Ala 
475, Ann Cas 1915D 436 
61 C J. p 149 note 38 
£9. Ill —First Nat Bank of Urbana 
v. Holmes, 92 NE 893, 246 Ill 362 

60 . Ala.—State v Alabama Fuel & 
Iron Co. 66 So <169, 188 Ala 487, 
LRA1916A 185, Ann Cas 1916E 
752. 

61 C J. p 148 note 32 
Provision as to equality and uniform¬ 
ity as affecting classification of 
property see supra §§ 36-37. 

61. Cal —Gottstein v Cray, 152 P 
2d 742, 66 Cal.App 2d 587 

82. Ga.—City of Savannah v. Weed, 
1.1 SE 235, 84 Ga CS3, 8 LRA 
270. 

61 C J. p 148 note 32 

63. Ill—Anderson v City of Park 
Ridge, 72 N E 2d 210, 396 Ill 235 
Difference la rates among the dif¬ 
ferent local assessing units is not a 
violation of the proportional prin¬ 
ciple, —in re Opinion of the Justices, 
85 N.E 2d 222, 324 Mass 724. 

64 . US —Pacific Fruit Exp. Co v 
Oklahoma Tax Commission, D C 
Okl, 27 F Supp. 279 

Tax held invalid 

A tax levied under a statute pro¬ 
viding for tax equivalent to four per 
cent of gross earnings in the state 
on freight cars operated in the state 
and conferring on state tax commis¬ 
sion duty to raise or lower rate un¬ 
til it Is equivalent to ad valorem tax 
on same property was an “ad valorem 
tax’* within constitutional prohibition 
against ad valorem taxation for state 
purposes—Pacific Fruit Exp Co. v. 
Oklahoma Tax Commission, supra. 

-65. N.Y.—Franklin Soc for Home 
Bldg. & Sav. v. Bennett, 24 NE.2d 
854, 282 N.Y. 79, appeal dismissed 


60 SCt. 894, 309 US 640, 84 L Ed 
995. 

66. Tex—State v Wynne, 133 SW 
2d 951, 134 Tex. 455, appeal dis¬ 
missed Wynne v State of Texas, 
60 S.Ct. 980, 310 US 610, 84 L Ed 
1388, rehearing denied 60 S Ct 1094, 
310 US 659, 84 L Ed 1422 

67. Mo —Glasgow v. Rowse, 43 Mo 
479. 

Municipal taxes as subject to consti¬ 
tutional requirement that taxation 
be according or in proportion to 
value see Municipal Corporations 
9 1985 

State and oounty taxes 

The requirement applies to state 
and county taxes—Kocsis v Chicago 
Park Dist, 198 N.E 847, 362 111 24 

68. Mo —State ex rel. Jones v Nolte, 
.365 S W 2d 632, 350 Mo. 271. 

61 C.J. p 149 note 43. 

Intangible taxes 

(1) In Florida intangible taxes are 
a peculiar species of taxes which 
were not contemplated by the con¬ 
stitution when it was adopted and 
they are in no manner affected by 
provisions of the constitution other 
than section 1 of article 9 thereof, as 
amended, which brought such taxes 
into existence and comprehends the 
whole law for their imposition and 
collection —State ex rel Seaboard Air 
Line R Co v Gay, 35 So 2d 403, 160 
Fla, 445—JState ex rel. Watson v Lee, 
24 So.2d 798, 157 Fla. 62, 163 A.L.R. 
862. 

(2) The constitution and statutes 
of the state authorize ad valorem 
taxation on “the just valuation** of 
intangible personal property.—Wood 
v. Ford, 3 So.2d 490, 148 Fla. 66. 
Taxes held subject to requirement 

(1) Ad valorem taxes on property 
within the state of foreign corpora- 
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1 tions authorized to operate and trans¬ 
act business in the state—Wheeling 
Steel Corp. v. Glander, Ohio, 69 S.Ct. 
1291, 337 US 662, 93 L Ed 1544. 

(2) Tax imposed by statute declar¬ 
ing all property subject to tax unless 
expressly exempted, and exempting 
certain property of foreign corpora¬ 
tions which are subject to specified 
excises —Assessors of Boston v. Met¬ 
ropolitan Life Ins Co, 70 N.E.2d 806, 
320 Mass. 559 

69. S D —Winona, etc , R Co. v Wa¬ 
tertown, 44 NAV. 1072, 1 S.D. 46. 

61 C J. p 149 note 42. 

70. Ohio.—State v. Fields, App, 35 
N E 2d 744. 

71. Cal —Kaiser Land, etc, Co. v 
Curry, 103 P. 341, 155 Cal 638. 

61 C.J. p 149 note 44. 

Franchise tax generally see infra 9 
134 

Separation of taxes 

Railroad tax law is not unconsti¬ 
tutional on ground that franchise tax 
is separated from the ad valorem tax 
—Jersey City v State Board of Tax 
Appeals, 43 A 2d 799, 133 N.J Law 202, 
followed in 43 A 2d 805, three cases, 
modified on other grounds 47 A.2d 
354, 134 N J Law 289 

72. N J.—Jersey Cent. Power & 
Light Co. v. City of Asbury Park, 
24 A 2d 526, 128 NJ.Law 141, af¬ 
firmed Jersey Central Power & 
Light Co. v. Monmouth County 
Board of Taxation, 29 A.2d 139, 129 
N J Law 253. 

61 C.J p 149 note 45. 

Tax on gross receipts generally see 
infra 9 188. 

73. Md —Baltimore v. Baltimore, 
etc., R. Co., 6 Gill 288, 48 AmD. 
531. 

74. Ala.—Alabama State Bridge Cor- 
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local improvements; 75 to such taxes or fees as 
are levied under the police power, 76 which include 
specific or per capita taxes on dogs; 77 to fees of 
public officers; 76 or to inspection fees. 79 

Specific tax . A constitutional provision requiring 
all assessments on property to be at its cash value 
has been held to relate to assessments on the rate 
basis determined under a constitutional provision 
with respect to ad valorem taxes, and not to a 
specific tax imposed by enactment of the legis¬ 
lature. 60 

Recording tax . A recording tax on mortgages 
has been held not to be within a constitutional pro¬ 
hibition against the levying of ad valorem taxes on 
intangible personalty. 61 

Fine for failure to remove snow . A city ordi¬ 
nance requiring removal of snow from sidewalks 


and imposing a fine for failure to do so does not 
violate the requirement that property be taxed 
in proportion to its value. 62 

§ 54. -Mode of Valuation 

Methods prescribed for the valuation of property 
for tax purposes must not violate constitutional provi¬ 
sions requiring property to be taxed according to Its 
value, but any plan or system Intended and calculated to 
result In fixing the fair and true value of the property Is 
proper. 

Methods prescribed by the legislature for the 
valuation of property for tax purposes must not 
violate constitutional provisions requiring property 
to be taxed according to its value. 63 The rule of 
taxation according to value has no direct relation 
to the methods prescribed for appraising and assess¬ 
ing property, and is satisfied by any plan or sys¬ 
tem which is intended and calculated to result in 


poratlon v. Smith, 116 So. 695, 217 
Ala. 311. 

61 C.J. p 150 note 53. 

76. Mo—State ex rel. Broughton v 
Oliver, 201 SW 868. 273 Mo 537 
—Ranney v. City of Cape Girar¬ 
deau, 164 S.W. 582, 265 Mo 514— 
Morrison v Morey, 48 B W. 629, 
146 Mo. 643. 

61 C.J. p 160 note 51. 

Local assessments generally see su¬ 
pra | 17. 

legislature may levy an ad valor¬ 
em tax in the nature of a special 
assessment in consideration of the 
common and general benefits expect¬ 
ed to accrue from the accomplish¬ 
ment of the purposes of a special tax¬ 
ing district declared to have been cre¬ 
ated for the public convenience and 
welfare and for public utility and 
benefit—Jinkins v. Entzmlnger, 135 
So. 785, 102 Fla. 167. 

Benefit required 

A special benefit assessment in 
the form of a tax is only permissible 
when based on a determination of 
some kind of benefit to the property 
assessed, even though it is in the 
form of an ad valorem tax levied on 
all the property in a district deemed 
to have been specially benefited as a 
whole.—New Smyrna Inlet Dist v. 
Esch, 138 So. 49, 103 Fla. 24. 

Preliminary organisation taxes lev¬ 
ied by sewer district board of super¬ 
visors on land in district are not 
subject to the requirement.—State 
ex rel. Jones v. Nolte, 165 S.W.2d 
632, 350 Mo. 271. 

76. Minn—Willis v. Standard Oil 
Co., 52 NW. 652, 60 Minn. 290. 

61 C.J. p 150 note 47. 

77. Ind.—State v. Sharp, 81 N.E. 
1150, 169 Ind. 12$. 

61 C.J. p 150 note 48. 


Power to impose a license or tax on 
the keeping of dogs see Animals 5 
9 b 

In Tennessee 

(1) An early case held a per capita 
tax on dogs owned or harbored inva¬ 
lid within the constitutional require¬ 
ment that all property shall be taxed 
according to its value.—Phillips v. 
Lewis, 3 Tenn Cas 230. 

(2) Subsequently, however, it was 
held that the taxing clause of the 
constitution does not prevent the im¬ 
position of a license fee as a condi¬ 
tion precedent to the right to own or 
keep a dog—State v. Anderson, 234 
S.W. 768, 144 Tenn 564. 

78. Ark—Lee County v. Abrahams, 
34 Ark 166 

Neb.—State v. Beam, 21 N.W. 898, 16 
Neb 681. 

Fees of public officers as taxes see 
supra S 1* 

79. U.S.—Texas Co. v. Brown, D.C. 
Ga, 266 F. 677. 

61 C.J. p 150 note 50. 

80. Mich —Shivel v. Vidro. 294 N.W. 

78, 295 Mich. 10. I 

Specific tax need not be proportion¬ 
al to the value of the thing taxed — 
Shivel v Vidro, supra. 

Tax on intangible personal proper¬ 
ty was held not Invalid.—Shivel v. 
Vidro, supra. 

81. Effect of prior characterisation 
of tax 

In determining whether recording 
tax on mortgages was violative of 
constitutional provision prohibiting 
levying of ad valorem taxes on in¬ 
tangible personalty, constitutional 
provision must be read in light of 
circumstance that judicial character¬ 
ization or classification of recording 
tax had been previously made and 
had not been challenged in the court 
of appeals when constitutional provi¬ 
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sion was enacted.—Franklin Soc. for 
Home Bldg & Sav. v. Bennett, 24 N 
E 2d 854, 282 NY. 79, appeal dis¬ 
missed 60 S.Ct. 894, 309 US 640, 84 
L.Ed 995. 

Taxes reasonably excluded from pro¬ 
hibited class 

The class of taxes prohibited by 
constitutional provision prohibiting 
levying of ad valorem tax on intangi¬ 
ble personalty was not intended to 
exclude tax which might reasonably 
be excluded from such class and 
which the court of appeals had said 
falls into another class—Franklin 
Soc. for Home Bldg & Sav. v. Ben¬ 
nett, supra. 

82. Mo.—Kansas City v. Holmes, 202 
S.W. 392, 274 Mo. 159, LR.A1918D 
1616. 

83. Mont.—Fruit Growers Express 
Co. v. Brett, 22 P.2d 171, 94 Mont. 
281. 

Criterion for determining validity of 
legialatlve plan 

In determining whether legislative 
methods will result in just valuation 
of property for taxation, question is 
whether statutory plan, in its prac¬ 
tical application, necessarily results 
in Intentional omission of taxable 
property for improper purpose.—L. 
Maxcy, Inc., v. Federal Land Bank of 
Columbia, 150 So. 248, 111 Fla. 116, 
reheard 151 So. 276, 111 Fla. tll6. 
Method held invalid 
Since a statute Imposing tax 
against freight line companies based 
on gross earnings imposed a property 
tax, it was invalid as applied to com¬ 
pany furnishing refrigerator cars 
and protective service to railroads at 
specified charge per mile for distance 
cars traveled, where gross earnings 
of cars of company had no relation to 
value of cars —Fruit Growers Ex¬ 
press Co. v. Brett, 22 P.2d 171, 94 
Mont 281. 
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fixing* the fair and true value of the property. 84 
This does not mean that the property must be 
taxed at its full value; 86 nor does it prevent the 
legislature from directing that the value of prop¬ 
erty for the purpose of assessment shall be taken 
at less than its market value, unless this would be 
contrary to explicit terms of the constitution. 86 So 
also the rule of taxation according to value is not 
violated by allowing the owner of property to de¬ 


duct from its assessed value an indebtedness which 
rests on it, 87 or in listing personal property for 
taxation to deduct debits from credits. 88 On the 
other hand, under some constitutional provisions 
property may not be assessed at more than its 
actual value. 89 

The mode of valuation used must be applied 
without discrimination 90 The method of comput- 


84. Colo— Corpus Juris quoted in 

City and County of Denver v Lew- 
In, 105 P 2d 854, 859, 106 Colo 331 
61 C J. p 150 note 55 
Power of legislature to determine 
method or manner of valuation of 
property for taxation see infra S 
410. 

General equalisation 

Statutory procedures followed in 
determining the multiplier for raising 
assessed value of all realty in county, 
and action of county taxing authori¬ 
ties in applying the multiplier and 
extending taxes on increased assessed 
valuation were held to be in accord¬ 
ance with constitutional requirement 
that property shall be valued in pro¬ 
portion to its value—People ex rel 
Isbell v. Albert, 86 N E 2d 237, 403 
Ill 469. 

Jffethod of valuation held sufficient 

Statute providing that taxation of 
municipally owned utility should be 
assessed in same manner as property 
of public utilities was held sufficient 
—De Haven v Municipal City of 
South Bend, 7 N.E 2d 184, 2-12 Ind 
194, appeal dismissed Municipal City 
of South Bend, Ind v De Haven, 58 
SCt. 122, 302 US 644, 82 L Ed. 500 

Xnolusion of federal tax 

The claim for refund or drawback, 
on exportation, of federal tax impos¬ 
ed on cigars and cigarettes sold by 
manufacturer or importer does not 
pass to purchaser of such articles as 
an incident of sale with respect to 
power of state to assess ad valorem 
personal property tax against pur¬ 
chaser on valuation based on pur¬ 
chase price, including increase in 
price due to tax —Keilson Cigar Co 
v. Braden, 18 N.E 2d 986, 59 Ohio App. 
562. 

Difficulty la evaluating equitable in¬ 
terest 

The validity of a statute taxing 
equitable interests in certain classes 
of personalty and providing for meas¬ 
urement of the value of the equitable 
Interest by ascertaining such part of 
the value of the whole of the prop¬ 
erty as represents the equitable inter¬ 
est of the taxpayer therein is not 
affected by the fact that under some 
hypothetical circumstances it may be 
-difficult to evaluate the equitable in¬ 
terest of a taxpayer.—Commonwealth 
v. Stewart. 12 A.2d 444, 338 Pa. 9, af¬ 
firmed Stewart v. Commonwealth of 


Pennsylvania, 61 S Ct. 445, 312 U S 

649, 85 LEd 1101 

Particular provisions oonstrued 

(1) Legislation providing for as¬ 
sessment of stock in trade tax by 
tax commission as a local property 
tax on valuations proportional to the 
values of taxable property through¬ 
out the state and at the average rate 
of taxation throughout the state, in 
order to eliminate lack of uniformity 
of assessment in the same municipal¬ 
ity and in competing municipalities, 
is not unconstitutional.—In re Opin¬ 
ion of the Justices, 64 A.2d 325, 95 
NH 544 

(2) Other provisions construed see 
61 C.J. p 150 note 55 [e]. 

85. Cal —Rittersbacher v. Board of 
Sup’rs of Los Angeles County, 32 
r 2d 135, 220 Cal 535, certiorari 
denied 55 SCt. 107, 293 U.S. 592, 
79 LEd 686 

Ill—People ex rel McDonough v 
Grand Trunk Western R. Co., 192 
N E 645, 357 Ill. 493. 

61 C.J. p 151 note 66. 

Proportion to worth 

It is county assessor’s duty to see 
that valuation of various kinds of 
property for taxation is in propor¬ 
tion to worth thereof—Rittersbacher 
v Board of Sup'rs of Los Angeles 
County, 32 P.2d 135, 220 Cal. 536, 
certiorari denied 55 SCt. 107, 293 U 
S 592, 79 LEd 686. 

Determination of value 

(1) Constitutional provision that 
all property other than municipal 
shall be taxed in proportion to its 
value precludes a resort to the “in¬ 
trinsic value” theory—Harlingen In¬ 
dependent School Dist. v. Dunlap, 
Tex Civ.App, 146 SW.2d 235, error 
refused. 

(2) Other decisions relating to de¬ 
termination of value see 61 C.J. p 150 
note 56 [b]. 

86. Ill.—Chicago v. Fishburn, 59 N. 
E 791, 189 Ill. 367. 

61 C.J. p 151 note 57. 

Statute held invalid 

Statute providing that certain 
bonds should be assessed for taxes 
at ten per cent of market value was 
violative of constitutional provision 
that property shall be assessed at its 
actual cash value.—First Nat. Bank 
v. Louisiana Tax Commission, 143 So. 
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23, 1175 La 119, followed in Commer¬ 
cial Nat Bank of Shreveport v Lou¬ 
isiana Tax Commission, 143 So. 32, 
175 La. 149, and affirmed First Nat 
Bank v. Louisiana Tax Commission, 
53 SCt 511, 289 US 60, 77 LEd. 
1030, 87 ALR 840, motion denied 53 
SCt. 521. 

87. Ind—State v. Smith, 03 NE. 
25, 214, 64 NE 18, 158 Ind 543, 
63 L R A. 116 

61 C J p 161 note 69. 

88. Mich—Stumpf v Storz, »120 N. 
W 618. 156 Mich 228, 132 Am S R. 
621, 23 LR A,NS, 152 

Ohio—Hubbard v Brush, 55 NE. 
829, 61 Ohio St. 252, disapproving 
Columbus Exch. Bank v. Hines, 3 
Ohio St. 1. 

89. Ky —Evans v Allen, 205 S.W. 
2d 514, 305 Ky 728. 

Miss.—Stuart v. Board of Sup’rs, 11 
So 2d 212, 195 Miss. 1 
S D —Tidball v Miller, 32 N.W.2d 
683, 72 SD 243. 

Not a permissible device 

Assessing any particular parcel of 
property at more than its actual val¬ 
ue is not a permissible device in any 
constitutional procedure for equaliza¬ 
tion—Stuart v Board of Sup’rs, 11 
So 2d 2,12, 195 Miss. 1. 

Extent of right 

Property owner’s constitutional 
right of freedom from assessment of 
his property in excess of its cash val¬ 
ue necessarily embraces right to re¬ 
dress from any assessment which is 
In excess of its fair cash value — 
Barry v. Board of Com’rs of Tulsa 
County, 49 F.2d 648, 173 Okl. 645— 
Morley v. Hurst, 49 P.2d 546, 174 
Okl. 2. 

90. Ill.—People v. Consolidated Edi¬ 
son Co., 32 N E 2d 902, 376 Ill 70. 

Tex—State v. Richardson, 84 S.W.2d 
1076, 126 Tex. 11. 

61 C.J. p 151 note 58. 

Undervaluation of part of class 
Intentional, systematic undervalu¬ 
ation by state officials of other taxa¬ 
ble property in same class contra¬ 
venes constitutional right of one tax¬ 
ed on full value of his property.— 
North Side Laundry Co. v. Board of 
Property Assessment, Appeals and 
Review, Allegheny County, 79 A.2d 
419, 366 Pa. 636, appeal dismissed 72 
SCt. 46, 342 U.S. 803, 96 L.Ed. 608 
—61 C.J. P 151 note 58 [aj. 
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ing the tax on all property within a, class must be 
the same and the basis of the computation must be 
the value of the property to be assessed. 91 A stat¬ 
ute is invalid which sets up an arbitrary and 
inflexible standard for the valuation of property, 
such as to prevent the assessing officers from exer¬ 
cising their judgment and knowledge on it. 92 

Constitutional provisions requiring property to be 
taxed m proportion or according to its value are 
not self-executing, 93 but require appropriate legis¬ 
lation to carry them into effect, 94 and, where the 
legislature has provided no method for valuing 
property, the value of which is not readily ap¬ 
parent, such property is not taxable. 96 

§ 55. -Imposition of Penalty 

Constitutional provisions requiring property to be 
taxed according to value are not violated by statutes im¬ 
posing penalties for delinquency In the payment of taxes, 
or for neglect or refusal to list and return property for 
assessment. 

A statute imposing a penalty for delinquency in 
the payment of taxes, or for neglect or refusal to 
list and return property for assessment, does not 
violate the constitutional rule of taxation according 
to value, 96 but the penalty cannot be included in the 
value of the property as by adding a certain per¬ 
centage to the value of the property as returned by 


the assessors, 9 ? although the contrary has also been 
held. 98 

§ 56. Limitation of Rate or Amount 

a. In general 

b. Taxation by local subdivisions 

a. In General 

Constitutional limitations on the rate or amount of 
taxes which may be levied render Illegal and void taxes 
Imposed in excess of the limitation; but, in the absence 
of such a constitutional restriction, property may be taxed 
without limitation as to rate or amount and excessive- 
ness alone will not vitiate an otherwise lawful tax. 

In the absence of constitutional limitation, ex- 
cessiveness alone, divorced from other facts, does 
not vitiate an otherwise lawful tax. 99 Thus, 
where there is no limitation on the power of tax¬ 
ation other than that of uniformity, the legislature 
may increase the rate without violation of the con¬ 
stitution. 1 Under some constitutions certain 
classes of property may be taxed without limitation 
as to rate or amount. 2 Also, the taxing power is 
not required to apportion taxes in exact proportion 
to the ability to pay, 3 and may impose a heavier 
tax burden on a stable business like a utility than 
on other businesses which may generally occupy 
a more precarious status 4 Taxes need not be meas¬ 
ured precisely by the taxpayer's responsibility for 
the situation which has led to the imposition of the 


91. Mont—Fruit Growers Express 
Co. v. Brett, 22 P.2d 17.1, 94 Mont. 
281. 

92. U S — Corpus Juris quoted in 

Hess v. Mullaney, D C.Alaska, 91 
F Supp. 139, 141, reversed on other 
grounds, Mullaney v. Hess, C.A., 
189 F.2d 417. 

Colo— Corpus Juris quoted In City 
and County of Denver v. Lewin, 105 
P.2d 854, 859, 106 Colo. 831. 

61 C.J. p 152 note 61. 

Method held Invalid 

(1) Statute specifying a formula 
for determining cash value of posses¬ 
sory interest of a veteran who is a 
contract purchaser from department 
of veterans affairs was invalid.— 
JSisley v. Mohan, 192 P.2d 5, 81 Cal.2d 
637. 

(2) Tax levied on railroad fran¬ 
chise, determined on basis of one-half 
“value” of abutting property, was 
Invalid where consideration was not 
given to duration of franchise, prac¬ 
tical uses thereof, and profit to be 
derived from proper management of 
franchise —Texas 8c P. Ry. Co. v. 
City of El Paso, 85 S.W.2d 245, 126 
Tex. 86. 

(8) Valuation of oil royalty inter¬ 
ests arbitrarily made to depend sole¬ 
ly on average number of barrels of 


oil produced daily for ninety-two 
days preceding January, rendered as¬ 
sessment void —Richardson v. State, 
Civ.App., 53 S W.2d 608, affirmed 
State v. Richardson, 84 S W.2d 1076, 
126 Tex. 11. 

(4) Other methods of valuation 
held invalid see 61 C.J. p 152 note 61 
[a]. 

93. Cal.—San Pedro, L. A. & S. L. 
R. Co. v. City of Los Angeles, 179 
P. 393, 180 Cal. 18. 

Neb—In re Laub, 177 N.W. 749, 104 
Neb. 402. 

94. Cal.—San Pedro, L. A. & S. L. 
R. Co. v. City of Los Angeles, 179 
P. 393, 180 Cal. 18. 

Neb—In re Laub, 177 N.W. 749, 104 
Neb. 402. 

95. Neb.—In re Laub, supra. 

61 C J. p 152 note 64. 

96. Fla—Rosenhouse v. Holly, 131 
So. 389, 100 Fla 1394. 

61 C.J* p 152 note 65. 

97. Fla—Colonial Inv. Co. v. No¬ 
lan, 131 So. 178, 100 Fla 1349. 

Minn.—McCormick v. Fitch, 14 Minn. 
262. 

96 . S.C.—Ex parte Lynch, 16 S.C. 82. 

99 . U.S.—Fox v. Standard Oil Co. of 
New Jersey, W.Va, 55 act, 833, 
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294 U.S 87, 79 L Ed 780, rehearing 
denied 65 S.Ct 611, 294 US. 732, 
79 LEd 1261—Southern Boulevard 

R. Co. v. City of New York, CCA. 
NY., 86 F.2d 633, certiorari denied 
67 SCt. 932, 301 US. 703, 81 LEd. 
1857. 

Constitutional restrictions on rate or 
amount of revenue to be raised by 
general taxation as not applicable 
to Irrigation district assessments 
see the C.J.S. Title Waters fi 334* 
also 67 C.J. p >1350 note 20. 

1. Ill.—People v. Board of Review 
of Cook County, 125 N.E. 274, 290 
Ill. 467. 

61 C.J. p 163 note 74. 

9. Wash.—State ex rel. Mason Coun¬ 
ty Logging Co. v. Wiley, 81 F.2d 
639, 177 Wash. 65. 

Jtsforsstatloa lands 
Wash.—State ex rel. Mason County 
Logging Co. v. Wiley, supra 

3. U.S.—Metropolis Theater Co. v. 
City of Chicago, Ill., 83 S.Ct. 441, 
228 U.S. 61, 67 L.Ed. 730—Southern 
Boulevard R. Co. v. City of New 
York, C.C.A.N.Y., 86 F.2d 633, cer¬ 
tiorari denied 57 S.Ct. 932, 801 U» 

S. 703, 81 L.Ed. 1357. 

4 . U.S.—Southern Boulevard R. Co. 
v. City of New York, supra. 
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tax 5 or by the benefits to be derived by the tax¬ 
payer, 6 although in some jurisdictions it has been 
held that taking property for public purposes 
through taxation in excess of benefits conferred 
is unconstitutional and void. 7 

On the other hand, a constitutional limitation on 
the rate or amount of taxes which may be levied in 
any one year has been held to render illegal and 
void a tax imposed beyond the constitutional lim¬ 


§ 56 

itation,® at least in respect of the excess; 5 and such 
a limitation is effective as to state taxes in districts 
where for local purposes a higher percentage is 
permissible. 10 The limitation has been held to be 
a limitation only of the power to provide revenue 
by taxation on an ad valorem basis. 11 Also, there 
is always an implied exception, sometimes express¬ 
ly stated in the constitution, as to taxes levied for 
the purpose of paying debts contracted before the 
adoption of the constitutional restriction ; 12 and 


8. US —Southern Boulevard R. Co. 

v. City of New York, supra 
8. U S.—Georgia Ry & Electric Co. 
v. City of Decatur, Ga, 56 S Ct 606, 
297 US 620, 80 LEd 926—South¬ 
ern Boulevard R. Co. v City of New 
York, CC.A.NY, 86 F 2d 633, cer¬ 
tiorari denied 67 S Ct 932, 301 US. 
703, 81 LEd 1367 

7. Utah.—Both well v. Salt Lake 
County Drainage Dist. No. 2, 39 
P.2d 737, 86 Utah 415. 

8. Cal — Corpus Juris quoted in 

Crow v. Board of Sup’rs of Countv 
of Stanislaus, 27 P 2d 655, G56, il35 
Cal App 451, petition denied, Sup, 
28 T 2d 906 

N.C.—Nantahala Power & Light Co 
v. Clay County, 197 S E. 603, 213 
N.C. 698 

Utah—Commercial Bank of Utah v 
State, 244 P 2d 364 
€1 C J p 152 note 69 
Rules for construction 

Ambiguity of constitutional amend¬ 
ment imposing limitation on general 
power of taxation requires construc¬ 
tion in light of established rules for 
construction of constitutional provi¬ 
sions,—School Dist of City of Pon¬ 
tiac v. City of Pontiac, 247 NW 474, 
262 Mich. 338, rehearing denied 247 
N.W 787, 262 Mich. 338. 

Purpose 

Intent of constitutional amendment 
limiting rate of taxation was to pro¬ 
vide by fundamental law, which had 
not theretofore been done, a general 
limitation on exercise of taxing pow¬ 
er of state, and evil sought to be 
remedied was excessive taxation 
without consent of taxpayers.— 
School Dist. of City of Pontiac v. 
City of Pontiac, supra. 

Sold within restriction 

Tax imposed by statute declaring 
all property BUbject to tax, unless 
expressly exempted, and exempting 
•certain property of foreign corpora¬ 
tions which are subject to specified 
excises Is subject to constitutional 
provision that taxes must be reason¬ 
able—Assessors of Boston v Metro¬ 
politan Life Ins. Co, 70 N.E.2d 806, 
$20 Mass. 659. 

Sold not within restriction 

Statute authorizing improvement 
commission to fix rentals, tolls, and 
charges for use of public buildings is 


not unconstitutional as attempting to 
authorize it to impose a tax without 
any limitation on rate of levy, 
amount collected, or amount of in¬ 
debtedness undertaken, since author¬ 
ity given commission is not tanta¬ 
mount to imposing a tax—State ex 
rel. Watson v Caldwell, 23 So 2d 855, 
156 Fla. 618, supplemented on other 
grounds 24 So 2d 797, 157 Fla 70 
Particular provisions construed 

(1) Word “rate’' in constitutional 
provision relating to taxation is used 
in sense of both valuation and per¬ 
centage —State ex rel. Mason County 
Logging Co v. Wiley, 31 P 2d 539, 
177 Wash 65 

(2) Under constitutional provision 
prohibiting state, unless authorized 
by voters, from raising, for other 
than specified purposes, amount of 
revenue greater than levied in any 
of three preceding years, the word 
“raise’' does not authorize the pro¬ 
curement of money by loan, subscrip¬ 
tion, or the sale of property — 
Sprague v. Fisher, 197 P 2d 662, 184 
Or 1 

(3) Constitutional provision au¬ 
thorizing deficiency election to 
“raise” revenue authorizes a submis¬ 
sion to voters of a deficiency levy, 
which, if favored by majority, will be 
offset by money already on hand, and 
authorizes secretary of state pursu¬ 
ant to statute, on receipt of deficiency 
certificate issued by tax commission, 
to refer to people question whether a 
tax in excess of constitutional limi¬ 
tation should be levied, with levy to 
be met by transfer of funds derived 
previously from taxes on, or measur¬ 
ed by, net income,—Sprague v. Fish¬ 
er, supra. 

9. Cal.—Corpus Juris quoted la 

Crow v Board of Sup’rs of County 
of Stanislaus, 27 P.2d 655, 656, 135 
Cal.App. 451, petition denied, Sup., 
28 P 2d 906. 

NC—Nantahala Power & Light Co. 
v. Clay County, 197 S.E. 603, 213 
N.C 698. 

61 C.J. p 153 note 70. 

10. Mich.—School Dist. of City of 
Pontiac v. City of Pontiac, 247 N. 
W. 474, 262 Mich. 338, rehearing de¬ 
nied 247 N.W. 787, 262 Mich. 338. 

11 . Cal.— Corpus Juris quotsd in 
Crow v. Board of Supers of County 

155 


of Stanislaus. 27 P 2d 656, 659, 135 
Cal App 451, petition denied, Sup., 
28 P.2d 906. 

La—State ex rel Porter! e v. H L. 
Hunt, Inc, 162 So 777, 182 La. 
1073, 103 ALR 9—Lionel's Cigar 
Store v McFarland, 11/1 So 341, 162 
La. 956—Gulf Refining Co of Lou¬ 
isiana v. McFarland, 97 So 433, 154 
La 251 

61 C.J p 153 note 71 
Constitutional provisions limiting the 
tax rate or fixing the maximum tax 
which may be levied on property as 
not applicable to license or privi¬ 
lege taxes see Licenses 9 18 b (1). 
Taxes held not within limitation 

(1) Generally—General Motors Ac¬ 
ceptance Corp v Hulbert, 125 P 2d 
975, 190 Okl 568, appeal dismissed 
63 SCt 56. 317 US 590, 87 LEd 
483, rehearing denied 63 SCt. 155, 317 
U S 708. 87 LEd 665 

(2) Tax equivalent to four per 
cent of the gross earnings of a 
freight car within the state —Mag¬ 
nolia Petroleum Co v. Oklahoma Tax 
Commission, 106 P 2d 829, 188 Okl. 
85 

12. Cal — Corpus Juris quoted In 

Crow v Board of Sup'rs of County 
of Stanislaus, 27 P 2d 655, 656, 135 
Cal App 451, petition denied. Sup, 
28 P 2d 906 

Mich.—Wilcox v. Board of Com'rs of 
Sinking Fund of City of Detroit, 
247 NW 923, 262 Mich 699, rehear¬ 
ing denied 249 N W. 467, 262 Mich. 
699. 

61 C J. p 153 note 72. 

Purpose of exception 

Constitutional provision limiting 
total amount of taxes assessed to 
specified per cent of assessed valua¬ 
tion, except in certain cases, was 
not intended to impair obligation of 
contracts or to restrict existing legis¬ 
lative power to levy taxes for pay¬ 
ment of existing debts.—Wilcox v 
Board of Com'rs of Sinking Fund of 
City of Detroit, supra. 

Authority to tax continued 
Provision limiting tax rate, except 
as to taxes levied for payment of in¬ 
terest and principal on obligations 
theretofore incurred, which should 
be separately assessed, continued in 
force, until changed by law, authority 
in public bodies to spread taxes for 
such purpose and, except for require- 
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under some constitutions taxes levied for the pay¬ 
ment of principal and interest of a debt or bond 
authorized under other constitutional provisions are 
expressly excepted from such constitutional restric¬ 
tions. 13 Where, by statute, a limitation has been 
imposed on the rate of taxation except taxes to 
meet certain emergencies, any further statute pur¬ 
porting to admit of a departure from the general 
policy of limitation will be strictly construed. 14 

A statute providing for a continuing, recurrent, 
annual ad valorem tax on intangible property at 
the same rate each year does not violate a consti¬ 
tutional provision limiting the power of the legis¬ 
lature to tax to an annual tax sufficient, with other 
sources of revenue, to defray the necessary ordi¬ 


nary expenses of the state for each fiscal year. 1 * 

A statutory limitation of the amount which may 
be raised by taxation cannot be avoided by per¬ 
mitting obligations to take the form of judgments. 16, 

b. Taxation by Local Subdivisions 

Constitutional limitations on the rate or amount of 
taxes ordinarily apply to taxes levied by local subdivi¬ 
sions of the state. 

A tax levied by a local subdivision is illegal if it 
exceeds the limit imposed by the constitution or a 
statute. 17 This rule is subject to such exceptions 
as the constitution may make, 18 such as a provision 
permitting an increase in the rate for a designated 
time on the vote of a specified proportion of the 


ment of separate assessment, did not 
repeal or modify any statutes gov¬ 
erning method of liquidation of past 
obligations or restrict legislature in 
enactment of laws for their payment. 
—Wilcox v. Board of Com'rs of Sink¬ 
ing Fund of City of Detroit, supra, 
limited to amount outstanding 

Power of legislature, including 
present laws, to permit levy of tax¬ 
es on property to pay prior obliga¬ 
tions extends to amount of princi¬ 
pal sum outstanding when constitu¬ 
tional limitation on rate took effect, 
but not to an increase of the prin¬ 
cipal sum by the sale of new bonds 
or exchange of refunding bonds at 
less than par.—Wilcox v. Board of 
Com'rs of Sinking Fund of City of 
Detroit, supra. 

OKefnndlng or refinancing 

Refunding or refinancing to take 
care of obligations theretofore incur¬ 
red and existing when rate limita¬ 
tion became effective is not prohibit¬ 
ed.—Wilcox v. Board of Com’rs of 
Sinking Fund of City of Detroit, su¬ 
pra. 

Interest 

(1) Exception covers Interest on 
outstanding obligations, but does not 
confine interest to existing rate, and 
new evidences of indebtedness con¬ 
tinuing obligations in force when 
rate limitation took effect may, if 
necessary, provide different rate of 
interest—Wilcox v. Board of Com’rs 
of Sinking Fund of City of Detroit, 
supra. 

(2) Other decisions relating to in¬ 
terest on state debt as within excep¬ 
tion see 61 C.J. p 163 note 72 [a]. 

18. N.D.—State ex rel. Conrad v. 

Danger, 277 N.W. 604, 68 N.D. 167. 
“Expenses of state” 

The term "expenses of the state," 
within constitutional provision that 
legislative assembly shall provide for 
raising revenue sufficient to defray 
expenses of the state not to exceed 
in any one year four mills on dollar 


of assessed valuation of all taxable 
property in state, has reference to 
the general operating expenses of the 
state government for fiscal year and 
was not Intended to include reve¬ 
nues raised for payment of principal 
of a debt or bond authorized under 
other constitutional provisions.— 
State ex rel. Conrad v. Danger, su¬ 
pra. 

Special authorisation provision 

Authorization for issuance of re¬ 
funding bonds for redemption of 
outstanding serial bonds was held not 
invalid as violating constitutional 
limitation on rate of state tax, in 
view of special constitutional pro¬ 
vision warranting such issuance, un¬ 
der which full provision must be 
made for payment thereof—State ex 
rel Porterie v. Board of Liquidation 
of State Debt, 182 So. 661, 190 La 
520. 

14. Cal. -^Corpus Juris quoted in 

Crow v. Board of Sup’rs of Coun¬ 
ty of Stanislaus, 27 F 2d 656, 656, 
135 CalApp. 451, petition denied, 
Sup, 28 P.2d 906. 

61 C.J. p 153 note 73. 

15. Ariz—State Tax Commission v. 
Shattuck, 38 P.2d 631, 44 Ariz. 379. 

16. Ill—Leviton v. Board of Educa¬ 
tion of City of Chicago, 30 N.E.2d 
497, 374 Ill. 594—People ex rel. 
Cox v Cleveland, C, C. & St. L. Ry. 
Co, 133 NE 255, 300 Ill 868— 
Chicago & A. R. Co. v. People ex 
rel. Begole, 52 NE, 439, 177 Ill 
91. 

17. Ark—Smart v. Alexander, 144 
S.W 2d 25, 201 Ark. 211. 

61 C.J. p 153 note 76. 

Constitutional and statutory limita¬ 
tions on rate or amount of tax 
County may levy see Counties 8 
282 b. 

Municipality may levy see Munici¬ 
pal Corporations 81 1989-1991. 

Emergency 

Statute authorizing additional ex¬ 
penditure to meet emergency arising 
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after adoption of published budget 
was held not to repeal tax limitation 
statute, former statute not referring 
to emergency necessitating tax rate 
exceeding that fixed by statute and 
declared by tax adjustment board — 
State ex rel. School City of South 
Bend v. Thompson, 6 N.E.2d 710, 211 
Ind. 267. 

Combined taxes 

Taxation for state and county pur¬ 
poses combined cannot exceed con¬ 
stitutional limitations —Nantahala 
Power & Light Co. v. Clay County, 
197 SE. 603, 213 N.C. 698. 

8peoial purpose 

(1) Under the 1934 amendment to 
the Louisiana constitutional provi¬ 
sion relative to levy of special local 
taxes for public improvements, pyra¬ 
miding of taxation by taxing subdi¬ 
visions whose boundaries coincide or 
overlap is prohibited, the amendment 
in that respect reversing the holding 
in Louisiana & A. Ry. Co v. School 
Board of Webster Parish, 103 So. 318, 
157 La. 1046 —Stroud v. Caddo Parish 
School Board, 60 So 2d 304, 22.1 La. 
761. 

(2) Other decisions involving limi¬ 
tations on taxation as applied to- 
taxes for a special purpose see 61 
C.J. p 163 note 76 [c]. 

Taxation for highway purposes 

A constitutional provision which 
establishes the limit of taxation on 
the poll and property and a fixed 
equation between them refers to or¬ 
dinary general taxation, and has no 
application to a statute providing for 
the issue of bonds for taxation for 
construction and maintenance of 
roads—Davis v. Lenoir County, 101 
S.E. 260, 178 N.C. 668—Wagstaff v. 
Central Highway Commission of Per¬ 
son County, 99 S.E. 1, 177 N.C. 854. 

18. Mich.—School Dist. of City of 

Pontiac v. City of Pontiac, 247 N. 

W. 474, 262 Mich. 338, rehearing 

denied 247 N.W. 787, 262 Mich. 838. 
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voters. 19 Where the constitution limits the rate or 
amount and provides that it cannot be increased 
unless authorized by a vote of the people, a statute 
which attempts to authorize the collection of a larg¬ 
er amount is unconstitutional. 20 Where no limita¬ 
tion exists, the amount to be levied for any purpose 
is a question for the legislature; 21 and, where the 
limitation is on taxation for state revenue, it does 
not apply to taxes imposed for local purposes. 22 
Where the legislature has originally prescribed the 
limit, it may legalize a levy which was unlawful 
when made because transcending that limit. 23 


With a limitation of this kind the courts have 
no power to interfere; and, therefore, mandamus 
will not issue to compel the officers of a municipal 
corporation to levy a tax greater than they are 
allowed by the law of the state to levy, or to compel 
the levy of a special tax when they have already, 
in the general levy, exercised the taxing power of 
the municipality to the established limit, 24 except 
in cases where the tax is required to satisfy a 
judgment founded on a debt incurred before the 
constitutional or statutory limitation became effec¬ 
tive 25 


m. LIABILITY OF PERSONS AND PROPERTY 

A. PRIVATE PERSONS AND PROPERTY 


1. In General 


§ 57. In General 

Generally speaking, all subjects over which the sov¬ 
ereign power of the state extends are objects of taxation, 
and there is a tacit condition annexed to ownership of 
property that ft shall contribute to public revenue In such 
manner and In such proportion as the legislature shall 
direct. 

Generally speaking, all subjects over which the 
sovereign power of the state extends are objects of 
taxation, 26 and there is a tacit condition annexed 
to ownership of property that it shall contribute 
to public revenue in such manner and in such pro¬ 
portion as the legislature shall direct. 27 

Strict construction of rules . Rules applicable 

to taxes must be strictly construed in favor of the 


taxpayer. 28 

§ 58. Statutory Provisions 

a. In general 

b. Construction 

c. Repeal 

a. In General 

The foundation for all lawful state taxation must be 
laid by a valid statute. 

Since taxation is exclusively a legislative func¬ 
tion, as discussed supra § 7, the foundation for all 
lawful state taxation must be laid by a valid act 
of the legislature. 29 Tax statutes should select the 


19. Mich—Wilcox v. Board of 

Com’rs of Sinking Fund of City 
of Detroit, 247 N.W. 923, 262 

Mich. 699, rehearing denied 249 N 
W. 467, 262 Mich. 699. 

Voters intended 

(1) Provision that tax limitation 
may be increased by two-thirds vote 
of “electors” instead of by “qualified 
electors,” as in other constitutional 
provisions, did not Indicate different 
intention where constitutional amend¬ 
ment was so confused as to make or¬ 
dinary rules of construction inapplic¬ 
able.—Wilcox v. Board of Com’rs of 
Sinking Fund of City of Detroit, su¬ 
pra. 

(2) Provision that tax limitation 
may be increased by two-thirds vote 
of “electors” was construed to mean 
electors voting on question—Wilcox 
v. Board of Com'rs of Sinking Fund 
of City of Detroit, supra. 

90. Neb.—In re House Roll 284, 48 
N.W. 276, 81 Neb. 606. 

61 C.J. p 164 note 77. 

83 * Ga.—McGregor v. Hogan, 112 S. 


E 471, 153 Ga. 473, affirmed 44 S. 
Ct. 50, 263 U.S 234, 68 LEd. 282 

22. N M — State v Red River Valley 
Co, 206 P. 695, 28 NM 94. 

23. Iowa.—Iowa R Land Co. v. Sop¬ 
er, 39 Iowa 112. 

24. Okl—Simmons v. Stuckey, 241 
P 124, 113 Okl. 200. 

61 C.J. p 154 note 79. 

25. U.S.—Louisiana v. St. Martin’s 
Parish Police Jury, La., 4 S Ct 
648, 111 U.S. 716, 28 L.Ed. 574. 

6<1 C.J. p 154 note 80. 

28. US —Graves v Schmidlapp, N 
Y, 62 SCt 870, 315 U.S. 657, 86 
LEd. 1097, 141 A.LR. 948. 

61 C.J. p 76 note 74. 

27. Del —Pottock v. Mellott 22 A.2d 
843, 2 Terry 361. 

28. N.Y—Kamern v. Cottle, 271 N. 
Y.S. 95, 150 Misc. 646, reversed on 
other grounds 272 N.Y.S. 310, 241 
App Div. 908 

Construction of statutes see infra 9 
58. 

29. Ill.—People ex reL Pickerill v. 
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New York Cent R. Co, 63 N.E 2d 
405. 391 Ill. 377. 

Kan—Collins v. Collins, 83 P.2d 691, 
148 Kan. 569. 

Pa—Commonwealth v. Provident 

Trust Co. of Philadelphia, 180 A. 
16, 319 Pa. 385, followed in 180 A. 
20, 180 A 21, 319 Pa. 395, first 
case, 319 Pa. 395 and 180 A 21, 
second case, 319 Pa. 396. 

61 C J. p 167 note 99 

Measure not customarily employed 
Unless measure of tax Is fairly to 
be considered as designed to conceal 
or distort unduly its true nature, tax 
is not to be invalidated because 
measure Is not one customarily em¬ 
ployed if, as applied, it achieves fair¬ 
ly the purpose for which it is avow¬ 
edly laid, that purpose being one 
within the legislative power to ac¬ 
complish.—Oklahoma Tax Commis¬ 
sion v. Texas Co., Okl., 69 S Ct 561, 
336 U.S. 342, 93 L.Ed 721, rehearing 
denied 69 S.Ct. 887, 836 US. 958, 93 
LEd. 1111—Oklahoma Tax Commis¬ 
sion v. Magnolia Petroleum Co., Okl, 
69 S.Ct. 661, 336 US. 342, 93 L.Ed. 
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subjects of taxation, 80 as by designating the prop¬ 
erty out of which the imposition is to be raised, 81 
although words of general description may be 
sufficient for such purposes, 32 should prescribe the 
mode of collection, 38 and should comply with con¬ 
stitutional requirements. 34 

b. Construction 

Although tax statutes should bs construed to give 
effect to ttie legislative Intent, as a general rule they 
are construed strictly against the taxing power and in 
favor of the taxpayer, and as prospective and not re¬ 
trospective. 

Generally speaking, the usual rules of statutory 
construction apply to the interpretation of the stat¬ 
utes relating to the taxation of persons or proper¬ 
ty. 35 A tax statute should be construed with a 
view to ascertaining and giving effect to the intent 
of the legislature. 36 Such intent is sought in the 


first instance in the language used, 87 taken as a 
whole, 88 and, as a general rule, by giving the words 
used their common or popular meaning, 80 although 
some words in the context of a tax statute may be 
given a more limited meaning than they enjoy in 
general speech. 40 If the language used is clear and 
unambiguous, there is neither necessity nor justifica¬ 
tion for construction by resorting to extraneous 
aids. 41 In a proper case, a tax statute may be con¬ 
strued in connection with other tax acts, 42 and in 
the light of its practical interpretation by tax offi¬ 
cials and public, 48 and of the purpose leading to its 
enactment. 44 

Strict construction . While there is some au¬ 
thority to the contrary, 45 the general rule is that 
statutes providing for taxation are to be construed 
strictly as against the taxing power in favor of the 
taxpayers. 46 However, this principle must not be 


721, rehearing: denied 69 S Ct. 888, 336 
U.S. 958, 93 LEd 1111. 

30. Ta —Commonwealth v. Provi¬ 
dent Trust Co of Philadelphia, 180 
A. 16. 319 Pa. 385, followed in 180 
A 20. 180 A 21, 319 Pa 395, first 
case, 319 Pa 395 and 180 A. 21, sec¬ 
ond case, 319 Pa. 396 

61 C J p 167 note 1. 

31. N.J.—State v. Chamberlin, 37 N. 
JLaw 388 

Unless property Is dearly within a 

taxing: statute, it is not taxable—In 
re Dorrance's Will, 3 A.2d 682, 833 Pa. 
162, 127 ALR 366. 

32. Vt—City of St Albans v Avery, 
114 A 31, 95 Vt 249, certiorari de¬ 
nied 42 S Ct 51, 275 U S 640, 66 L 
Ed. 411, and error dismissed 42 S. 
Ct. 54, 275 US 666, 66 LEd 425. 

61 C.J. P 167 note 3. 

33. Ill—People ex rel Pickerill v 
N Y. Cent R. Co., 63 N.E 2d 405, 
391 Ill. 877. 

61 C J. p 167 note 4. 

34. Ad valorem “property taxes** 

Every tax created by act of legis¬ 
lature for purpose of raising revenue 
is not by virtue of that fact alone a 
"‘property tax** within meaning of 
words “real" or “personal” property 
as used In constitutional provision 
prohibiting levy of ad valorem taxes 
on real or personal property except 
intangible property for any state 
purpose whatsoever.—Gaulden v 
Kirk, Fla., 47 So.2d 567. 

Taxing power, limitations, and con¬ 
stitutional restrictions generally 
see supra 98 4-56. 

38 . Ohio —American Rolling Mill Co 
v. Atkinson, 13 Ohio Supp. 22, af¬ 
firmed, App , 52 N E 2d 531. 

Wis.—Miller v Wisconsin Dept, of 
Taxation, 6 N.W.2d 827, 241 Wis. 
615. 


36. Iowa.—Hale v. Iowa State Board 
of Assessment and Review, 271 N 
W. 168, 223 Iowa 321, affirmed 58 
SCt 102, 302 TJS 95, 82 L.Ed 72. 

Mo —Murphy v Mid-West Mushroom 
Co, 168 S W 2d 75, 350 Mo 658 
Ohio —State ex rel Hodapp v 
Haines, App , 43 N.E 2d 889—Shin- 
nick v Dunn, App, 35 N E 2d 783 
—American Rolling Mill Co. v. 
Atkinson, 13 Ohio Supp 22, af¬ 
firmed, App, 52 N E 2d 631. 

Pa.—Commonwealth v. Lehigh Coal 
& Navigation Co, 17 Pa.Dist. & 
Co. 756, 36 Dauph Co 262. 
Legislative intent as of time of en¬ 
actment of the act must be ascer¬ 
tained, and not as of a subsequent 
time —Oak Woods Cemetery Ass’n v 
Murphy, 50 N E 2d 582, 383 Ill. 301. 

37. Okl —In re Assessment of 

Champlin Refining Co, 99 P 2d 880, 
186 Okl. 625. 

38. Okl —In re Assessment of 

Champlin Refining Co., supra. 

39. Pa.—Commonwealth v. Lehigh 
Coal & Navigation Co, 17 Pa.Dist. 
& Co 756, 36 Dauph Co. 262. 

40. The word ‘‘business** In general 
speech is comprehensive and includes 
every conceivable transaction relat¬ 
ing to property and property rights, 
but in construction of tax statutes 
meaning of word may be limited to 
connote something more than mere 
investment of funds and collection 
of income therefrom, with incidental 
replacement of securities and rein¬ 
vestment of funds that constitute the 
corpus, as in the case of an ordinary 
trust —Burrell v. Lynch, 84 N.Y.S.2d 
171, 274 AppDiv. 347. 

41. Wash.—Shelton Hotel Co. v. { 
Bates, 104 P.2d 478, 4 Wosh.2d 498. 

48. Fla.—Florida Indus. Commis¬ 
sion v. Gary-Lockhart Drug Co., j 
196 So. 846, 148 Fla. 298. | 


Ill.—New York Life Ins. Co. v Mur¬ 
phy, 68 N.E 2d 182, 888 Ill. 816. 

61 C J. p 167 note 9. 

Subsequent statute clearly impos¬ 
ing tax on same subject claimed to 
be subject to tax under prior statute 
takes nothing from the meaning of 
the prior statute.—Chandler v State 
Tax Com’r, 1 A 2d 582, 9 WWHarr, 
Del., 420. 

43. Me —East Livermore v. Liver¬ 
more Falls Trust, etc, Co, 69 A 
306, 103 Me. 418, 15 L R A.,N S, 
952, 18 AnnCas 631 

61 C.J. p 168 note 10. 

44. N Y.—People ex rel. Pratt v. 
Goldfogle, 151 NE 452, 242 N.Y 
277. 

45. Wash.—Spaulding v. Adams 

County, 140 P 367, 79 Wash. 193. 

61 C.J. p 168 note 12. 

48. U S.—Vaughan v. Warner, CCA 
Pa, 157 F.2d 26— Corpus Juris 
quoted in Yearwood v. U. S, DC. 
La., 55 FSupp 295, 300 
Ala.— Corpus Juris cited in National 
Linen Service Corp. v. State Tax 
Commission, 186 So. 478, 480, 237 
Ala. 360. 

Ark.— Corpus Juris quoted in Cook 
v. Arkansas-Missourl Power Cor¬ 
poration, 192 S.W.2d 210, 211, 209 
Ark. 750. 

Fla.—State ex rel. Tampa Bleo. Co. 

v. Gay, 40 So.2d 225. 

Iowa.— Corpus juris oltcd in Morri- 
son-Knudsen Co. v. State Tax Com¬ 
mission, 44 N.W.2d 449, 451, 242 
Iowa 33. 

Ky.—Barnes v. Indian Refining Co„ 
134 SW.2d 620, 280 Ky. 811. 

Miss.—Stone v. Reichman-Crosby Co., 
43 So 2d 184, appeal dismissed, cer¬ 
tiorari denied 70 S.Ct. 625, 339 U.S. 
917, 94 L.Ed. 1842. 

Pa—Commonwealth v. Patterson, 21 
Pa.Dlst & Co. 481, 89 D&uph.Co. 
818, 23 Corp. 334. 
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pushed so far as to defeat the legislative purpose 
by mere construction, but an interpretation of the 
statute must be given in accordance with its real 
intention and meaning if that is clearly discover¬ 
able. 47 It is well settled that an alleged consti¬ 
tutional or statutory grant of exemption from taxa¬ 
tion will be strictly construed, as discussed infra § 
227, and it has been held that an alleged immunity 
from taxation granted by a classification will like¬ 
wise be strictly construed. 48 The statute itself may 
provide that it is to be liberally construed to ac¬ 
complish its purposes, but such provision does not 
warrant extending the operation of the statute to 
persons or property not within its letter, however 
apparently within the spirit of the law the case 
might otherwise appear to be. 49 

Retrospective and prospective operation. While 


certain classes of tax statutes may operate retro¬ 
spectively without being unconstitutional, as dis¬ 
cussed in Constitutional Law § 449, there is a pre¬ 
sumption that the statutes operate only prospective¬ 
ly, 60 and a tax statute will be construed as prospec¬ 
tive and not retrospective unless it is clearly intend¬ 
ed to operate retrospectively. 61 Where, however, 
the legislative intent to give a retroactive opera¬ 
tion to a tax statute is made manifest beyond any 
controversy, there is no occasion for the aid of 
canons of construction 52 A taxing statute cannot 
be construed prospectively as to some and retroac¬ 
tively as to others. 53 A taxing statute docs not nec¬ 
essarily operate retroactively if the fact on which 
the tax is laid occurs after the statute becomes opera¬ 
tive, even though the antecedents of this fact ante¬ 
dated the statute. 54 As a general rule a statute im- 


Vt— Corpus Juris oitad In Bayley v 
Harvey, 16 A 2d 192, 194, 111 Vt 
339 

61 C J p 168 note 13. 

Benefit of doubt 

Tax statutes are usually so read as 
to give the taxpayer the benefit of 
any doubt—In re Wyatt's Estate, 66 
N Y.S 2d 667 

47. Ala.— Corpus Juris cited in Na¬ 
tional Linen Service Corp. v State 
Tax Commission, 186 So 478, 480, 
237 Ala. 360. 

Ky.—Fidelity & Columbia Trust Co 
v Reeves, 164 S.W.2d 337, 287 Ky 
522 

61 C J. p 168 note 14. 

Substance of transaction deter¬ 
mines the incidence of taxation. 

U S —Commissioner of Internal Rev¬ 
enue v. Court Holding Co., 65 S Ct. 
707. 324 US. 331 

S.C —Southern Weaving Co v. Query, 
34 SR2d 51, 206 S.C. 307. 

48. Fa.—Board of Christian Educa¬ 
tion of Presbyterian Church in U 
S v. School Dist of City of Phila¬ 
delphia, 91 A.2d 872, 171 Pa Super. 
610 

49. Ky—Barnes v. Indian Refining 
Co, 134 SW.2d 620, 280 Ky. 811. 

60. US —Alaska Consol. Canneries 
v. Territory of Alaska, C C.AAlas- 
ka, 16 F 2d 256. 

Cal —Cullinan v. McColgan, 183 P 2d 
115, 80 Cal.App.2d 976. 

51. Ark.—Cook v. Arkansas State 
Rice Mill. Co., 210 S.W 2d 511, 213 
Ark. 396—Hardin v. Fort Smith 
Couch & Bedding Co., 152 S W.2d 
1015, 202 Ark. 814. 

Cal.—Cullinan v. McColgan, 183 P.2d 
115, 80 Cal.App.2d 976—Meanley v. 
McColgan, 121 P.2d 772, 49 Cal. 
App.2d 813. 

Ga.—State Revenue Commission v. 
Edgar Bros. Co., 190 S E. 623, 55 
Ga.App. 605, reversed on other 
grounds 194 S,E. 505, 185 Ga. 216, 


appeal dismissed Edgar Bros. Co 
v. State Revenue Commission of 
Ga, 58 SCt. 761. 303 US 626, 82 
L Ed 1088, conformed to State 
Revenue Commission v Edgar 
Bros. Co, 197 SE 332, 67 Ga.App 
901 

Ill —New York Life Ins Co v Mur¬ 
phy, 58 N E 2d 182, 388 Ill. 316 

Kan —S H Kress & Co v State Tax 
Commission, 95 P 2d 629, 150 Kan 
621. 

Ky.—Fidelity & Columbia Trust Co. 
v. Reeves, 154 S.W.2d 337, 287 Ky 
522—Bigelow v. Reeves, 149 S W. 
2d 499, 285 Ky 831—Utz v. Wal¬ 
lace's Adm’x, 60 S W 2d 614, 249 
Ky. 296. 

La.—Rathborne v Collector of Reve¬ 
nue, 200 So 149, 196 La. 795 

Md —State Tax Commission v, Poto¬ 
mac Elec Power Co., 32 A 2d 382, 
182 Md 111—Diamond Match Co. v 
State Tax Commission, 200 A. 365, 
175 Md 234 

Mass—U. S Trust Co. v Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 13 N.E 2d 6, 299 Mass. 296, 
certiorari denied 59 S.Ct. 359, 305 
US 659, 83 LEd. 427—Brett v 
Commissioner of Corporations and 
Taxation, 13 NE.2d 6, 299 Mass 
296, certiorari denied 59 SCt 359, 
305 US 659, 83 LEd 427—High v. 
Commissioner of Corporations and 
Taxation, 13 NE.2d 6, 299 Mass. 
296, certiorari denied 59 S Ct. 359, 
305 US. 659, 83 LEd 427. 

Minn.—State v. Cas. Mut Ins. Co., 
6 N.W 2d 800, 213 Minn. 220. 

Miss —Stone v. Reichman-Crosby 
Co, 43 So.2d 184, appeal dismissed, 
certiorari denied 70 S.Ct. 625, 839 
US 917, 94 L.Ed. 1342. 

Mont —Mills v. State Board of Equal¬ 
ization, 33 P 2d 563, 97 Mont 13. 

N J —Lakewood Judean Lodge No. 
1361 B’Nai B’rith v. Lakewood Tp., 
54 A.2d 691, 25 N.J.Misc. 421. 

Ohio—Shinnick v. Dunn, App, 85 
N.E 2d 783—American Rolling Mill 
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Co v. Atkinson, 13 Ohio Supp 22, 
affirmed, App, 52 N E 2d 531. 

Pa—Commonwealth v Curtis Pub 
Co of Pennsylvania, 36 A 2d 415, 
348 Pa. 424. 

Wash.—State Unemployment Com¬ 
pensation and Placement v Hunt, 
158 P 2d 98, 22 Wash 2d 897 
Wis —Northern Supply Co v City 
of Milwaukee, 39 N W 2d 379, 255 
Wis 509—Rahr v Smith, 11 N.W 
2d 355, 243 Wis 497, followed in 11 
N.W.2d 357, 243 Wis. 602—Miller 
v. Wisconsin Dept of Taxation, 6 
N W.2d 827, 241 Wis. 615. 

61 C.J. p 169 note 20. 

In the absence of an express com. 
maud or neoessary implication, a tax 
statute, like any other statute, will 
not be given a retrospective effect.— 
Board of Education of City of Duluth 
v. Anderson, 285 NW 80, 205 Minn. 
77. 

Statute held not interpretive or ex¬ 
planatory of prior acts but purely a 
nonretroactive amendment thereof to 
cover conditions which legislature 
did not have in mind when it passed 
earlier acts —In re Yakima Fruit 
Growers Ass'n, 146 P 2d 800, 20 

Wash 2d 202 

52. Md.—Diamond Match Co. v. 
State Tax Commission, 200 A. 365. 
175 Md 234. 

Pa.—Chester County Mut Ins. Co. v 
Messner, Com PI, 63 Dauph.Co 46 

53. Ky.—Greene v. Frankfort Dis¬ 
tillery Co, 273 S.W. 28, 209 Ky. 
427. 

54. U.S.—U. S. v. Jacobs. Ill. & N Y , 
59 SCt 551, 306 U.S. 863, 83 LEd 
763, motion denied 59 SCt. 640, 306 
U.S. 620, 83 L.Ed 1026. 

Mass.—Merchants Nat. Bank of Bos¬ 
ton v. Merchants Nat Bank of Bos¬ 
ton, 62 N.E 2d 831, 318 Mass 663- 
Boston Safe Deposit & Trust Co. v 
Commissioner of Corporations and 
Taxation, 8 N.E.2d 33, 294 Mass. 
551, 109 A.L.R. 854. 
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posing an additional tax becoming effective during 
the current tax year does not become operative 
until the beginning of the next tax year. 68 

In determining whether rule of ejusdem generis 
is applicable to a particular tax statute, the courts 
will consider the object and purpose of the law of 
taxation, both constitutional and statutory. 56 

c. Repeal 

(1) In general 

(2) Construction and effect 

(1) In General 

A tax law may be repealed either expressly or by 
Implication, although repeals by implication are not 
favored. 

In accordance with the general rules governing 
the repeal of statutes a tax law may be repealed ei¬ 
ther by an express declaration of the legislature to 
that effect or by the enactment of new and inconsist¬ 
ent legislation operating as a repeal of earlier laws 
by implication. 67 Repeals by implication are not fa¬ 
vored, 58 and there is no repeal by implication where 
the later act expresses the extent to which it is 
intended to repeal prior laws. 59 

(2) Construction and Effect 

Repeal of statutes providing for taxation of enumer¬ 
ated kinds of property operates as an exemption of such 
property from taxation. Generally, in the absence of an 
expression of a clear legislative intent to the contrary, a 


repealing act will be construed as prospective, and will 
not operate to remit accrued taxes. 

Repeal of statutes providing for taxation of enu¬ 
merated kinds of property operates as an exemption 
of such property from taxation. 60 

Retrospective or prospective operation of repeal¬ 
ing acts may be controlled by specific provisions 
contained therein. 61 The general rule is that, in 
the absence of clear legislative intent to the con¬ 
trary, repealing acts are to be given a purely pro¬ 
spective construction, 62 although there is other au¬ 
thority holding that repealing acts should be con¬ 
strued as defeating all liability under the act re¬ 
pealed in the absence of a clear legislative intent 
to preserve such liability. 63 Ordinarily, repeal of 
a tax statute does not operate to remit taxes ac¬ 
crued under the repealed act, 64 especially where the 
legislative intent to preserve rights under the for¬ 
mer act is clearly manifest, 65 although repeal may 
prevent collection of back taxes which have not 
become a fixed charge prior to repeal of the statute 
under which claimed. 66 Where the repealing stat¬ 
ute contains a saving clause, the scope and effect 
of such clause are governed by its terms. 67 The 
effect of repeal of a tax statute may be controlled 
by the provisions of a general statute governing the 
effect of statutory repeals. 68 Thus, under a statute 
in effect so providing repeal of any statute by the 
legislature will not operate to extinguish any lia- 


Applioatton of tax on dividends de¬ 
clared after passage was not made 
retroactive by the fact that the earn¬ 
ings used to declare a dividend were 
earned and set aside as corporate 
surplus before passage of the stat¬ 
ute.—International Harvester Co. v. 
Wisconsin Dept of Taxation, Wis, 
64 S.Ct. 1060, 322 US. 436, 88 L.Ed 
1373. 

55. Md —Read Drug & Chemical Co. 
v. Claypoole, 166 A. 742, 166 Md. 
250 

Or —Northwest Amusement Co v. 
Galloway, 148 P 2d 931, 174 Or. 362 

50. Buie held inapplicable 

Mo —State ex rel. Globe-Democrat 
Pub Co. v. Gehner, 294 fl.W. 1017, 
316 Mo. 694. 

57. Ga.—Fidelity Fruit & Produce 
Co v. City of Atlanta, 189 S.E. 627, 
183 Ga. 698. 

61 C.J. p 169 note 23. 

BepeaJ held shown 

Ga.—Fidelity Fruit & Produce Co, v. 

City of Atlanta, supra. 

Okl.—Board of Com'rs of Oklahoma 
County v. State Board of Equaliza¬ 
tion, f P.2d 732, 165 Okl. 188. 

61 C.J. p 169 note 23 [a). 

Bepeal by implication held not shown 
Idaho.— John Hancock Mut Life Ins 


Co v. Haworth, 191 P 2d 359, 68 
Idaho 185. 

Ky.—Grieb v. Nat Bond & Inv. Co., 
94 S W.2d 612, 264 Ky 289. 

Vt—Doubleday v. Town of Stock- 
bridge, 194 A. 462, 109 Vt 167. 

Wis.—Northern Supply Co. v. City 
of Milwaukee, 39 NW.2d 879, 265 
Wis 509 

61 C.J. p 169 note 23 [b]. 

58. Iowa.—Merchants Supply Co. v. 
Iowa Employment Sec Commis¬ 
sion, 16 N W 2d 572, 235 Iowa 372 

59. Ala.—State Tax Commission v. 
Tennessee Coal, Iron & R. Co., 89 
So. 179, 206 Ala 355. 

61 C.J. p 169 note 24. 

60. NH.—In re Opinion of the Jus¬ 
tices, 93 A 311, 77 N.H. 611. 

61 C.J. p 169 note 25. 

61. Bxemptioa, under repealed stat¬ 
ute, was held specifically preserved 

by repealing statute —Procter & 

Gamble Co. v. King County, 115 P 2d 

962, 9 Wash 2d 655. 

62. N.C.—Unemployment Compensa¬ 
tion Commission v. L. Harvey & 
Son Co., 42 S.E 2d 86, 227 N C. 291. 

61 C.J. p 169 note 26. 

63. Ind—Gorley v. Sewell, 77 Ind 
816. 

61 C.J. p 169 note 27. 
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64. N.C —Unemployment Compensa¬ 
tion Commission v. L. Harvey & 
Son Co, 42 SE 2d 86, 227 N C. 291. 
61 C.J. p 169 note 28. 

Tax paid held not recoverable 
Tex—Community Public Service Co 
v. James, Civ.App., 167 S.W.2d 588, 
error refused. 

86. Cal —Dawson v. Los Angeles 
County, 98 P.2d 495, 15 Cal.2d 77. 

61 C.J. p 170 note 29. 

66. Tex.—State v Pioneer Oil & Re¬ 
fining Co., Com App., 292 S.W. 869. 

61 C.J. p 170 note 30. 

67. N.M.—Kreigh v. State Bank of 
Alamogordo, 23 P.2d 1085, 87 NM 
360 

68. Levy or assessment as “proceed¬ 
ing” 

A tax levy for a particular purpose 
made by an act of legislature or by a 
political subdivision pursuant to leg¬ 
islative authority does not constitute 
a “pending proceeding,” within & gen¬ 
eral statute providing that repeal 
shall not affect a pending proceed¬ 
ing, but a tax assessment made by an 
authorized officer against a particular 
taxpayer on, and with respect to, 
designated property Is a “pending 
proceeding.”—Gulf Refining Co. v. 
Evatt, B.T.A., 71 N.E.2d 492, affirmed 
74 N.B.2d 851, 148 Ohio St 228. 
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bility incurred under such statute unless the re¬ 
pealing act expressly so provides.** 

| 59. Persons Liable 

a. In general 

b. Persons under disabilities 

c. Residence and citizenship 

a. In General 

Generally speaking, every person who subjects him¬ 
self or his property to the Jurisdiction of the state comes 
within its taxing power, and every property owner holds 
his title subject to the right of taxation. 

Generally speaking, every person who subjects 
himself or his property to the jurisdiction of the 
state comes within its taxing power, 70 and every 
property owner holds his title subject to the sov¬ 
ereign's right of taxation. 71 Liability to taxation is, 
however, based on the individual's reciprocal en¬ 
joyment of the benefits of government, as discussed 
supra § 4, and persons who are clearly beyond 
reach of governmental benefits are likewise beyond 
the scope of the taxing power. 72 Tax liability 
will not be implied against persons who do not 
fall within the description of those subjected to tax 


by statutory provisions imposing it 7 * Although the 
state may tax its citizens personally, provided it 
violates no constitutional restriction, 74 an individ¬ 
ual, unlike a corporation* is not subject to tax for 
the mere privilege of existing 76 and owning prop¬ 
erty, 76 which are natural rights. 77 

b. Persons under Disabilities 

The liability for payment of taxes on property la not 
ordinarily affected by the fact that the owner le a person 
under a disability. 

The liability for the payment of taxes on prop¬ 
erty is not ordinarily affected by the fact that the 
owner is a person under disability, 78 as in the case 
of property, either real or personal, 79 belonging 
to infants, 80 insane persons, 81 married women, 82 
or persons denied the right to vote. 88 

c. Residence and Citizenship 

The liability to personal taxation Is governed not by 
one's citizenship, but by residence or domicile, and gen¬ 
erally speaking the person of a nonresident le not sub¬ 
ject to tax. 

The liability to personal taxation is governed not 
by one’s citizenship 84 but by residence or domicile. 86 
Generally speaking, the person of a nonresident, as 


69. Repeal by referendum election 

mv as within purview of statute re¬ 
ferred to in text —Cuthbert v. Smutz, 
282 N.W. 494, 68 N.D. 575. 

70. U S —Graves v Schmidlapp, N 
Y., 62 S.Ct. 870, 315 US 657, 8C 
L Ed 1097, 141 ALR 948 

Tex—Corpus Juris cited in Elder v 
Hudspeth County Conservation & 
R. Dist No 1, CivApp., 64 S.W 2d 
981, 982 

61 C J. p 170 note 33 
Corporations see infra fi 126. 

Aa individual never enjoys tax im¬ 
munity as of right but only as an 
Incidental windfall when, and only 
aa long* as, imposition of a state tax 
in some way impairs, or interferes 
with, exercise of & federal function. 
—Petition of S. R A., Inc , 18 N W 2d 
442, 219 Minn. 493, affirmed 66 S Ct 
749, 327 US. 668, 90 L Ed 861, fol¬ 
lowed in 18 N.W.2d 466, 219 Minn. 
617. 

Mutual protection 

A share in the benefit of a scheme 
of mutual protection is sufficient 
compensation for the correlative bur¬ 
den of taxes —Beeland Wholesale Co 
v. Kaufman, 174 So. 616, 234 Ala. 
249 

“Person" 

(1) A “firm” has been held a "per¬ 
son" within the meaning of a statute 
relative to tax liability of a person 
moving into the state.—Bivins & Car- 
roll v. Bird, 121 P. 1080, 31 Okl. 286. 

(2) On the other hand, it has been 
held that a statute imposing tax 11a- 

84 C.J.S.—11 


bltity on a “person" should not be 
construed to embrace municipalities 
or educational or charitable institu¬ 
tions, unless the entire provisions of 
the statute being construed indicate 
otherwise —City of Covington v. 
State Tax Commission, 77 SW.2d 386, 
257 Ky 84. 

71. Ohio —Van Gunten v. Worthley, 
169 NEL 326, 25 Ohio App 496. 

72. Wis—Fitch v. Wisconsin Tax 
Commission, 230 NW. 37, 201 Wis 
383 

61 CJ. p 170 note 36 

73. Iowa—-In re Kite's Estate, 187 
NW. 585, 194 Iowa 129, 24 UR 
850. 

61 C J. p 170 note 37. 

Liability not fixed by procedural stat¬ 
ute 

Statute relating to the listing and 
assessing of property for tax pur¬ 
poses is a procedural statute guiding 
the county assessor in the perform¬ 
ance of his duties In making up the 
assessment rolls, and does not gov¬ 
ern or determine who is liable for 
payment of the tax.—Noble v. Jones, 
45 FSupp. 504, appeal dismissed 
Jones v. Noble, D.C.Okl., 180 F.2d 
754. 

74. Ala—Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala 249. 

76. Or.—Redfleld v. Fisher, 292 P. 
813, 136 Or. 180, reheard 295 P. 461, 
136 Or. 180. 

Tax on corporate franchise see infra 
I 134. 
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76. Or.—Redfleld v. Fisher, supra 

77. Or.—Redfleld v. Fisher, supra 

78. Wash —Whitaker v. Ellis, 172 P. 
881, 102 Wash 43 

61 C J p 170 note 44. 

79. Mass —Payson v. Tufts, 18 
Mass. 493. 

80. Ky —Louisville v. Sherley, 80 
Ky 71, 3 Ky L 666 

61 C J. p 170 note 46 

81. Wash.—Whitaker v. Ellis, 172 P. 
881, 102 Wash. 43. 

61 C.J. p 170 note 47. 

To whom taxable when held In trust 
see infra 9 100 

82. Mo—De Hatre v. Edmunds, 98 
SW. 744, 200 Mo. 246, 10 L.R.A., 
N.S., 86. 

83. Mass.—Wheeler v. .Wall, 6 Allen 
558 

61 C J. p 170 note 49. 

84. Va—(State-Planters Bank & 
Trust Co. of Richmond v. Common¬ 
wealth, 6 S.E.2d 629, 174 Va 289. 

61 C.J. p 170 note 51. 

85. U.S —Lawrence v. State Tax 
Commission of Mississippi, Miss, 
52 S.Ct. 556, 286 U S. 276, 76 L.Ed. 
1102, 87 A.L.R. 374. 

Okl—Colchensky v. Oklahoma Tax 
Commission, 86 P.2d 329, 184 Okl. 
207. 

Va—State-Planters Bank dt Trust 
Co. of Richmond v. Commonwealth, 
6 S.B.2d 629, 174 Va 289. 

61 C.J. p 170 note 51. 
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distinguished from his property! as discussed infra 
§§ *07-111, is not subject to tax.®* A nonresident 
may <be taxed, however, with respect to perform¬ 
ance Of business within the state, 87 and, it has been 
held, if he comes into the state and there makes a 
contract of a taxable character, his presence with¬ 
in the state, coupled with the making of the con¬ 
tract, will subject him to a tax liability enforceable 
against his person. 8 ® 

Alien tax laws have been construed as applicable 
to aliens employed and living within the territorial 
limits of the state, 89 but as inapplicable to aliens 
employed by corporations of the state to do work 
outside the state. 90 

§ 60. Time When Liability Attaches in Gen¬ 
eral 

The right or liability to tax Is determined by the 
facte as they existed when the tax was laid, and, sub¬ 
ject to constitutional restrictions, the state may select 
the time as of when tax liability shall be determined. 

The right or liability to tax is determined by the 
facts as they existed when the tax was laid, 91 and 
it has been held that property not in existence on 
the date fixed for determination of taxable status 
is not subject to tax. 92 Subject to constitutional 
restrictions, the state may select the time as of when 
tax liability shall be determined, 93 and the taxable 
status of persons and property will be determined 
as of the time specified in the statute. 94 Unless a 
legislative act limits the term for taxation, a tax 


term fixed by statute carries with it the fractional 
part of the year. 9 ® As, between the statp and the 
taxpayer, the latter is liable for the taxes on 
such taxable property as he owned on the day fixed 
by law for the completion of the assessment, or, ac¬ 
cording to the statute, on the day fixed for the 
filing of taxpayers' lists or schedules, his liability 
attaching as of that date. 96 Consequently, in the 
absence of a statute to the contrary, no liability for 
taxes attaches during the current year or until 
after the next regular date for listing or assess¬ 
ment, with regard to property not previously sub¬ 
ject to taxation which is acquired after the date 
when such liability ordinarily attaches, 97 as in the 
case of lands purchased from the state, 98 or per¬ 
sonal property brought into the state from another 
' state after such date. 99 

Taxation cannot create a debt until there is 
a tax, fixed in amount and perfected in all respects 1 

§ 61. Contracts to Assume and Pay Taxes 

a. Between property owner and govern¬ 

ment 

b. Between private persons 

a. Between Property Owner and Government 

Where supported by sufficient consideration, the 
agreement of a property owner with the tax authority 
to pay taxes for which he might not otherwise have been 
llablcr may be enforced. 

Where supported by a sufficient consideration, the 


86. Iowa.— Corpus Juris quoted la 

In re McMahon's Estate, 21 N.W 2d 
581, 582, 237 Iowa 236. 

61 C.J. p 170 note 53 
Taxation of debts due residents from 
nonresidents see infra 88 82, 116 
What constitutes residence under 
taxing statute see Infra 8 809. 

Property outside state held by uoxl- 
resident 

Statutes imposing tax was not in¬ 
tended to authorize a tax on prop¬ 
erty without state and held by those 
who are neither domiciled in nor citi¬ 
zens of state—State ex rel. Tampa 
Elec. Co. v. Gay, Fla., 40 So 2d 225. 

87. N.Y.—People v. Equitable Trust 
Co., 96 N.Y. 387, 393. 

88. N.Y.—People v. Reardon, 77 N.E. 
970. 184 N.Y. 431, 112 Am.S.R. 628, 
8 L R.A..N.S., 314, affirmed 27 S.Ct. 
188, 204 U.S. 152. 51 L.Ed. 421. 

61 C.J. p 171 note 55 

88. Pa.—In re Tax- Law, 6 PaDlst. 
542. 

1 , i 1 1 1 

8a Employment on high seas 

Pa.—In re Tax Law, 6 PaDlst. 542. 

9L Ala.—Corpus Juris died la State 


v. Alabama Educational Founda¬ 
tion, 163 So 527, 531, 231 Ala. 11. 

61 C J. p 171 note 60 

Time of ownership as affecting liabil¬ 
ity for tax see infra 8 93. 

92. Neb.—In re Jones’ Assessment, 
181 N.W. 652, 105 Neb. 706. 

61 C.J. P 171 note 61. 

93. Ill.—People ex rel. Gill v. Hamil¬ 
ton, 9 N E 2d 243, 366 Ill. 456. 

61 C.J. p 171 note 63. 

94 . U.S.—U. S. v. 25 936 Acres of 
Land, More or Less in Edgewater, 
Bergen County, D.C.N J„ 57 F.Supp. 
383, reversed on other grounds, C. 
C.A, 153 F.2d 277. 

Ala— Corpus Juris dtsd la State v. 
Alabama Educational Foundation, 
163 So. 527, 531, 231 Ala 11. 

Okl.—Allen v. Henshaw, 168 P,2d 625, 
197 Okl. 123. 

Tex.—Hedgecroft v. City of Houston, 
Civ.App., 239 S.W.2d 828, reversed 
on other grounds, Sup., 244 S.W.2d 
632. 

61 C.J p 171 nbte 64. 

Bes&deno# during part of year was 

held to impose liability.-—Rahr v 

Smith, 11 N.W.2d 355, 243 Wis. 497, 

followed in 11 N.W.2d 357, 243 Wis. 

502. 


95. Ill.—People ex rel. Gill v. Hamil¬ 
ton, 9 N.E 2d 243, 366 Ill. 455. 

96. U S.—Muskogee County, Okl, v. 

U. S, C.CAOkl.. 133 F 2d 61, cer¬ 
tiorari denied 63 S.Ct 1033, 319 U S 
745, 87 LEd. 1701—Carondelet 

Bldg Co. v. Fontenot, C.C.A.La, v 
111 F 2d 267. 

Okl —Allen v. Henshaw, 168 P.2d 625, 
197 Okl. 123. 

61 C.J. p 172 note 65. 

Taxes held Incurred when assessed 
and levied 

N.J,—Norton v State Board of Tax 
Appeals, 45 A 2d 799, 134 N.J.Law 
67. 

97. Miss —Creegan v. Hyman, 46 So. 
952, 93 Miss. 481. 

61 C.J. p 172 note 66. 

96. Miss -’-Wildberger v. Shaw, 36 
So. 539, 84 Miss. 442. 

99 . Idaho.—Preston A. Blair Co. v. 
Jensen, 286 P. 366, 49 Idaho 118. 

61 C.J. p 172 note 68. 

1. N.Y.-—Buckhout v. New York, 60 
N.E. 659, 176 NY. 868—Matter of 
Freund, 143 App.Div. 887, 128 N.Y. 
S. 48. 
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agreement of a property owner with the tax author¬ 
ity to pay taxes for which he might not otherwise 
have been liable may be enforced. 3 However, an 
agreement to pay taxes on property not subject 
thereto has been held unenforceable for lack of 
consideration. 8 

b. Between Private Persons 

lh the absence of a statute providing otherwise, con¬ 
tracts between private persons with respect to taxes may 
be binding as between them and given effect according 
to their terms, but such contracts do not affect the right 
of the state unless It Is In privity thereto. 


3 61 

Assessors are not obliged to inquire into private 
contracts between parties, with respect to taxes, 
when assessing property. 4 In the absence of a 
statute providing otherwise, 6 such contracts may be 
binding as between the parties, 6 and given effect 
according to their terms, 7 but such contracts do not 
affect the right of the sovereign or the state, 8 un¬ 
less it is in privity thereto, 9 except in so far as the 
matter may be governed by statute. 10 

Where it is sought to shift the burden of taxation 
by contract from the person on whom it is imposed 


2. Pa.—Commonwealth ex rel. De¬ 
partment of Justice v. Socony- 
Vacuum Oil Co.. 82 A.2d 631, 847 
Pa. 410 

61 C.J. p 172 note 71. 

3. Colo.—Boyer Bros. v. Board of 
Comrs of Routt County, 288 P. 408, 
87 Colo. 276. 

4. Miss.—Robertson v. Puffer Mfg 
Co, 73 So. 804, 112 Miss. 890 

61 C J. p 172 note 73. 

5. NY.—Reiss v. Reiss, 59 N.Y.S. 
2d 828, 186 Misc 611. 

Neither court nor parties may 
make lawful what the legislature has 
declared to be unlawful.—Reiss v. 
Reiss, supra. 

Payment of additional income is 

not an agreement to bear the burden 
of another's taxes and thus does not 
violate the statute.—Mahana v Ma¬ 
hana, 78 NY S.2d 24, modified on 
other grounds 74 NY.S2d 908, 272 
App.Div. 1018 
Invalidity in part 

(1) A contract providing that em¬ 
ployer should pay all of employee’s 
federal income, withholding, social 
security, and unemployment insur¬ 
ance taxes and all state taxes in ad¬ 
dition to his salary, violated statute 
rendering contract to pay state taxes 
void and entire contract was void — 
Di Raimondo v. Lembo, 63 N.Y S 2d 
906. 

(2) However, the invalidity of a 
portion of the contract will not de¬ 
stroy the entire agreement where the 
illegal part can be practically sev¬ 
ered, especially where the contract 
contains a saving clause to the effect 
that the Invalidity of part shall not 
affect the remainder —Mahana v. Ma¬ 
hana, 69 N.Y.S.2d 629. 

Statute held to relate only to state 
and not federal income taxes—Met¬ 
calf v. Metcalf, 87 N.Y.S 2d 122, 274 
App.Div. 744 
Statute not restrictive 

The statute relating to transfer of 
tax lien to person paying tax regu¬ 
lates only the action and authority 
of tax officer with respect to trans¬ 
fer of tax lien and does not restrict 
private agreements with respect to 
payment of taxes.—Dotson v, Pahl, 
Tex.Civ.App., 206 S.W.2d 272. 


6. U.S.—People's Water & Gas Co 
v City of Vancouver, C-CA-Wash., 
106 F 2d 909 

Mass.—United Shoe Machinery Corp. 
v. Gale Shoe Mfg. Co, 49 N.E 2d 
913, 314 Mass 142—City of Boston 
v. Quincy Market Cold Storage & 
Warehouse Co, 45 N E.2d 959, 312 
Mass 638. 

Mich—Me Alpine v. Meehan, 19 N.W 
2d 765, 312 Mich 107 
N.Y.—Metcalf v Metcalf, 87 N.YS.2d 
122, 274 AppDiv 744. 

Okl —Brewer v Davidson, 163 P 2d 
987, 196 Okl. 654. 

Tex—Dotson v. Pahl, Civ App., 206 
S.W.2d 272. 

61 C.J. p 172 note 74. 

Agreements as to taxes between: 
Lessor and lessee see Landlord and 
Tenant {§ 360-364. 

Mortgagor and mortgagee see 
Mortgages | 323. 

Vendor and vendee see the C J S 
title Vendor and Purchaser 5 290. 
also 66 C J. p 1045 note 20-p 1048 
note 67. 

Obtaining advantage by default 

One who is obligated by contract 
with another to pay taxes on realty 
may not, through his own default, 
obtain any advantage over the other. 
—McAlpine v. Meehan, 19 NW2d 
765, 312 Mich 107—Ford Heights 

Land Co. v Schanert, 273 N.W. 318, 
279 Mich 693 

Unascertained amount 

Where one assumes liability to pay 
a tax, he cannot escape the obligation 
on the theory that, when the assump¬ 
tion was made, the amount of the tax 
had not been ascertained.—Crosby v. 
First Nat. Bank, 76 P.2d 734, 102 
Colo. 43. 

7. U.S—People’s Water & Gas Co 
v. City of Vancouver, C.C.A.Wash, 
106 F 2d 909. 

Where lessee paid tax, subject to 
rehnbur Sement by lessors, on lessors’ 
royalty in accordance with a tax 
statute, declared unconstitutional 
after lessee had deducted amount of 
tax so paid from royalties payable 
to lessors through third person, un¬ 
der a contract made for sole purpose 
of complying with such tax statute, 
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and under statute, producer of oil 
was chargeable with tax on gross 
proceeds based on entire production, 
lessee owed lessors amount deducted. 
—Jones v Columbian Carbon Co., 51 
S E 2d 790, 132 W.Va. 219. 

8. Cal —Easton v. Alameda County, 
70 P 2d 640, 9 Cal 2d 301. 

Neb—Corpus Juris cited la Landis 
Machine Co. v Omaha Merchants 
Trans Co, 9 NW.2d 198, 201, 142 
Neb. 397. 

61 C.J p 172 note 76. 

Subsequent tax resale deed 

An agreement, between plaintiff in 
mortgage foreclosure action and pur¬ 
chaser of mortgaged land at foreclo¬ 
sure sale, that delinquent taxes 
thereon should be paid from purchase 
money, cannot affect validity of sub¬ 
sequent tax resale deed, as private 
agreement for payment of taxes 
binds only parties thereto—Brewer 
v. Davidson, 163 P.2d 987, 196 Okl. 
654. 

9. Neb— Corpus Juris cited in Lan¬ 
dis Machine Co. v. Omaha Mer¬ 
chants Trans Co, 9 N.W.2d 198, 
201, 142 Neb. 397 

61 C.J. p 172 note 75 
Contract between property owner and 
government see supra subsection a 
of this section 

10. Dirsot obligation imposed 

The primary purpose of statute 
with respect to obligation of one who 
acquires equity in realty and ex¬ 
pressly assumes payment of taxes 
was to Impose on one who assumes 
taxes on purchase of realty a direct 
obligation to pay them, and so to en¬ 
able person making the payment to 
deduct it from his gross income In 
determining the amount of his fed¬ 
eral income tax, and the statute does 
not relieve person who owned realty 
on assessment date from paying the 
tax but adds an obligation on part 
of person assuming the tax which 
cannot be avoided or lessened by the 
purchaser on the ground that under 
other statutes he would have been 
permitted to claim a reduction be¬ 
cause of his services in the armed 
forces —State ex rel. Pettigrew v 
Thompson, €3 A.2d 164, 185 Conn. 
228. 
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by statute, the intention of the parties to accomplish 
that result must clearly appear. 11 Such intention 
is to be gathered from the language used, the sub¬ 
ject matter, and the attendant circumstances, 12 and, 
in addition, the practical construction given to the 
contract by the parties is a factor to be considered 
in resolving an ambiguity. 12 A covenant transfer¬ 
ring tax liability from the person normally liable 
will be strictly construed. 14 Courts generally will 
not construe an agreement to pay taxes as including 
taxes on individual incomes, unless there is a spe¬ 
cific and direct statement to that effect. 15 A con¬ 
tract to assume liability for taxes may give the 
taxing power a direct action against the person 
assuming liability, 16 but a mere agreement to hold 
another harmless will not have that effect. 17 A 


change in the taxing statutes shifting the burden of 
particular taxes from one person to another has 
been held not to change the meaning or effect of a 
contract executed prior to such change relating to 
the payment of such taxes. 12 

Covenant running with the land . A covenant to 
pay taxes on real estate may run with the land. 19 
Whether or not it does is governed by the intent 
of the parties. 20 A covenant running with the land, 
by which the purchaser agrees to pay all taxes, has 
been held to preclude the purchaser from thereafter 
denying liability for taxes as visible occupier of the 
surface. 21 

One taking over a business and assuming all its 
liabilities takes the properties subject to existing tax 
liabilities. 22 


11. U.S.—Gully v. First Nat Bank, 
C.C.A.Miss., 81 F.2d 502, reversed 
on other grounds 57 S.Ct. 96, 299 
US 109, 81 L.Ed 70 
Me.—Tozier v. Woodworth, 188 A. 
771, 135 Me 46. 

Mass.—Boston Elevated Ry. Co. v. 
Metropolitan Transit Authority, 83 
N E 2d 445, 323 Mass 662—United 
Shoe Machinery Corp v. Gale Shoe 
Mfg Co, 49 NE 2d 913, 314 Mass 
142. 

Miss.—Gully v. First Nat. Bank, 184 
So. 615, 183 Miss 385. 

N.Y—Mahana v Mahana. 73 N.Y.S. 
2d 24, modified on other grounds 
74 N.Y S 2d 908, 272 App Div. 1013 
Pa.—In re Stadtfeld's Estate, 58 A 2d 
478, 859 Pa. 147—Northern Liber¬ 
ties Gas Co. v. United Gas Im¬ 
provement Co , 85 A.2d 284, 348 Pa 
433—Philadelphia Sav. Fund Soc 
v. Lehigh Coal & Nav Co, 60 A 2d 
680, 163 Pa.Super. 106—Central- 

Penn Nat Bank v Firestone Tire 
& Rubber Co, 35 A.2d 794, 154 Pa. 
Super. 70. 

Agreement to save harmless 

(1) Agreement to save Individual 
harmless from any or all claims 
which might be brought against him 
arising out of business of partner¬ 
ship which was dissolved may be 
construed as imposing obligation to 
pay taxes arising or growing out of 
business of partnership—Thomas v 
Thomas, Md, 86 A.2d 484. 

(2) However, a provision,, in con¬ 
tract of stockholders of insolvent na¬ 
tional bank with committee to which 
they had assigned their stock for 
benefit of another bank taking over 
Insolvent's assets and liabilities, that 
assignors should be held harmless 
from statutory liability as sharehold¬ 
ers, has been held to refer to liability 
for assessment'to pay bank's debts, 
and not to impose liability on trans¬ 
feree bank for back taxes of in¬ 
solvent bank.—Gully v. First Nat 


Bank, C C A Miss , 81 F 2d 602, re¬ 
versed on other grounds 67 S.Ct 96, 
299 U.S. 109. 81 L.Ed. 70. 

12. Pa—Commonwealth ex rel. De¬ 
partment of Justice v. Socony- 
Vacuum Oil Co, 32 A 2d 631, 347 
Pa. 410—Philadelphia Sav. Fund 
Soc v Lehigh Coal & Nav. Co, 60 
A 2d 580, 163 Pa.Super. 106—Cen- 
tral-Penn Nat. Bank v. Firestone 
Tire & Rubber Co., 35 A2d 794, 154 
Pa. Super. 70. 

Knowledge of statute presumed 

Where statutes Imposing capital 
stock taxes had been on the statute 
books for years, presumption pre¬ 
vailed that parties to agreement re¬ 
quiring issuer of debenture bonds to 
reimburse owner for taxes had 
knowledge thereof and that, if it was 
intended that the issuer pay capital 
stock taxes issued against the owner, 
a covenant would have been included 
in agreement specifically so stating 
—Central-Penn Nat Bank v. Fire¬ 
stone Tire & Rubber Co., supra. 

13. N Y.—Paulmyra Holding Corp 
v. Second Church of Christ Scien¬ 
tist, 31 N.Y.S 2d 698, 177 Misc. 978 

14. Pa.—Northern Liberties Gas Co. 
v. United Gas Improvement Co., 
85 A.2d 284, 348 Pa. 433—Philadel¬ 
phia Sav. Fund Soc v. Lehigh Coal 
& Nav. Co., 60 A-2d 580, 163 Fa. 
Super. 106. 

Stats lxiooms tax, although a "prop¬ 
erty tax," has been held not a "tax 
upon or in respect to" property from 
which such income Is derived within 
meaning of a covenant to pay such 
taxes.—United Shoe Machinery Corp. 
v. Gale Shoe Mfg. Co., 49 N.E.2d 913, 
314 Mass. 142. 

Tax on sas s m s ut; apportionment 

An apportionment of tax, assessed 
against entire parcel of land, between 
owner thereof and holder of easement 
under contract whereby holder 
agreed to pay taxes thereafter as¬ 
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sessed against such strip, would not 
be allowed where holder of easement 
did not agree to pay some part of tax 
assessed against entire parcel and 
section of law with respect to appor¬ 
tionment of taxes refers only to ap¬ 
portionment between persons having 
separate interests in fee of parcel 
taxed in gross.—Paulmyra Holding 
Corp. v. Second Church of Christ 
Scientist, 31 N.Y.S.2d 698, 177 Misc 
978. 

15. Md.—Thomas v. Thomas, 86 A. 
2d 484. 

16. Colo —Crosby v. First Nat Bank, 
76 P.2d 734, 102 Colo. 43. 

Tax collector held without author¬ 
ity to maintain action.—Tozier v. 
Woodworth, 188 A. 771, 136 Me. 46. 

17. US—Gully v. First Nat. Bank. 
C.C.A Miss., 81 F.2d 602, reversed 
on other grounds 57 S Ct. 96, 299 
US 109, 81 LEd 70. 

Miss —Gully v. First Nat Bank, 184 
So 615. 183 Miss. 385. 

18. Tax on alimony payments 

A change in federal and state tax¬ 
ing statutes so as to shift burden 
of Income taxes on alimony payments 
from payor to recipient cannot 
change plain meaning of contract ex¬ 
ecuted before the change relating to 
payment of such taxes. 

N.Y.—Metcalf v. Metcalf, 87 N.Y.S. 

2d 122, 274 App Div. 744 
Pa.—In re Stadtf eld’s Estate, 58 A 2d 
478, 359 Pa. 147. 

19. Pa.—Potter Gas Co. v. Dunshie, 
42 Pa Super. 457. 

Covenant In mortgage see Mortgages 

| 102 . 

80. N.Y.—Paulmyra Holding Corp. v. 
Second Chiirch of Christ Scientist, 
81 N.Y.S.2d 698, 177 (Misc. 978. 

81. Pa.—Potter Gas Co. v. Dunshie, 
42 Pa.SUp0r 157. 

82. Mo.—State v. Citizens* State 
Bank, 202 S.W. 382, 274 Mo. 60. 
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§ 62. Contracts and Other Transactions to 
Cancel or Evade Taxation 

a. In general 

b. Cancellation 

a. In General 

A taxpayer has the right to minimize or avoid taxes 
by any means which the law permits, and transactions 
are not Invalid merely because undertaken for the pur¬ 
pose of minimizing or avoiding taxation, but liability can¬ 
not be evaded by a transaction constituting a colorable 
subterfuge. 

Generally speaking, persons cannot by contract 
defeat the right of the government to collect taxes 
for which property would otherwise be liable. 23 


They may not evade taxes justly laid, 24 and the 
courts are alert to thwart unlawful tax evasion; 25 
but tax avoidance is not tax evasion. 26 While the 
legislature can enact measures to prevent the 
avoidance of taxes otherwise properly laid, 27 a 
taxpayer has the right to minimize or avoid taxes 
by any means which the law permits. 28 Transactions 
are not invalid merely because undertaken for the 
purpose of minimizing or avoiding taxation, 29 and 
one may avoid taxation by actual changes in the 
basic facts affecting liability to taxation. 30 So, 
where the transaction is bona fide and free from 
fraud, one may escape taxation by converting tax¬ 
able property into forms which are not taxable, 81 
or by transferring his property to another, 32 or by 


S3. Ga —Real Estate Loan Co v. 
Union City, 169 S E. 301, 177 Ga 
65—City of Leesburg: v. Forrester, 
1 S.E.2d 684, 69 Ga.App. 503 
N.Y.—In re Scott's Estate, 286 N.Y. 
S. 138, 168 Misc 481, affirmed In 
re Scott's Will, 293 NTS 126, 249 
AppDiv. 642, affirmed In re Central 
Hanover Bank & Trust Co., 10 N E 
2d 638, 274 N.Y. 638, certiorari de¬ 
nied Northwestern Mut. Life Ins 
Co. of Milwaukee, Wis., v. Central 
Hanover Bank & Trust Co., 58 S Ct 
41, 302 U.S. 721, 82 L.Ed 667. 
Corporation and shareholders 
Where subject of a tax is taxable 
by state, corporation cannot by any 
form of contract between itself and 
Its shareholders withdraw that sub¬ 
ject from taxation.—State ex rel. 
Froedtert Grain & Malting Co. v. Tax 
Commission of Wisconsin, 267 N.W. 
62, 221 Wis. 225, 104 A.L.R 1478. 

24 . Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Bullard, 46 
N.E 2d 557, 313 Mass. 72, 146 A.L.R. 
772. 

“When an sot is condemned as an 
evasion, what is meant is that it is 
on the wrong: side of the line indicat¬ 
ed by the policy if not by the mere 
letter of the law."—Bullen v. Wis¬ 
consin, Wis., 36 S.Ct 473, 474, 240 
U.S. 626, 60 L.Ed. 830. 

85. N.J—In re Nicklas' Estate, 41 
A.2d 122, 132 N.J.Law 460. 

86. ND—Jewel Tea Co. v. State 
Tax Com'r, 293 N.W. 386, 70 N.D 
229. 

Pa.—Wyndmoor Building: & Loan 
Ass'n v. Power Building: & Loan 
Ass’n, 183 A. 367, il21 Pa Super. 
236. 

87. Cal.—Edison Cal. Stores v. Mc- 
Colgan, 183 P 2d 16, 30 Cal 2d 472 

Wis/—Walter Alexander Co. v. Wis¬ 
consin Tax Commission, 254 N.W. 
644, 215 WIS. 293. 

Sffsot of oontraot between parties 
The statute 1 declaring deeds of 
gift, mortgages, sales, and assign¬ 
ments, made to avoid payment of tax¬ 


es, null and void does not render such 
contracts void as between parties 
thereto —Smith v Johnson, 1 S.E 2d 
660, 187 Ga. 684. 

28. U S —Atlantic Coast Line R Co. 
V. Phillips, Ga., 67 S Ct. 1584, 332 
US 168, 91 LEd 1977, 173 AL 
R. 1. 

Cal —California Motor Transp. Co. v. 
State Board of Equalization, 187 
P 2d 745, 31 Cal 2d 217—Edison Cal 
Stores v. McColgan, 183 P 2d 16, 30 
Cal.2d 472—Boessow v Johnson, 62 
P 2d 505, 10 Cal.App 2d 678. 

Ky—Commonwealth v. Louisville 
Gas & Elec. Co., 128 S.W.2d 778, 
278 Ky 466 

Mo.— Corpus Juris cited in State v. 
Hoehn, 173 S.W.2d 393, 396, 351 
Mo. 382. 

N.J —Shelley v. Creighton, 55 A.2d 
646, 140 NJEq 603 
N Y —Heaton v. Heaton, 65 N.Y.S 2d 
154. 

Wis.—Walter Alexander Co. v. Wis¬ 
consin Tax Commission, 254 N.W 
644, 215 Wis. 293 
61 C.J. p 173 note 82. 

Executors and trustees are not re¬ 
quired in law or in equity to adopt 
that one of several alternative meth¬ 
ods of handling an estate which re¬ 
turns the greater sum in taxes to the 
government.—Shelley v. Creighton, 
55 A 2d 646, 140 N.J.Eq. 603. 

29. Cal.—Brock & Co. v. Board of 
Sup'rs of Los Angeles County, 65 
P 2d 791, 8 Cal 2d 286, 110 AL.R. 
700— Corpus Juris cited in Boessow 
v. Johnson, 52 P.2d 605, 508, 10 
Cal App 2d 578 

Ga—Davis v. Metropolitan Life Ins. 

Co., 26 S.E. 2d 618, <196 Ga. 304. 

Ind.—Johnston v. State, 8 N.E.2d 
590, 212 Ind. 375, rehearing denied 
10 N.E 2d 40, 212 ln<L 376. 

Mass.—Commissioner of Corporations 
and Taxation v. Bullard, 46 N E. 
2d 557, 313 Mass. 72, 146 AL.R. 
772. 

Mich.—Stone ▼. Stone, 29 N.W.2d 271, 
319 Mich. 194. 


Mo— Corpus Juris cited in State ex 
rel St Louis Union Trust Co v 
Hoehn, 173 S.W.2d 393, 395, 351 
Mo. 382. 

N.J—Shelley v. Creighton, 55 A. 2d 
646, 140 NJEq 603 
N.Y —Heaton v Heaton, Sup., 55 N.Y. 
S 2d 154. 

Tex—Republic Ins Co. v. Highland 
Park Independent School Dist. of 
Dallas County, 102 S W 2d 184, il29 
Tex 55. 

Wis —Town of Wolf River, Langlade 
County v. Wisconsin Michigan 
Power Co , 259 N W. 710, 217 Wis. 
518, 98 AL.R. 1369. 

61 C.J p 173 note 82 

30. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Bullard, 46 
N E 2d 557, 313 Mass. 72, 146 A.L. 
R. 772. 

Submission by womsn to surgical 
operations to preclude the birth of 
children would not be "evasion of 
taxation," notwithstanding, under 
will and Income tax laws, trust in¬ 
come accumulated for female non¬ 
residents would be taxable if their 
remainders could be divested by birth 
of issue, and would otherwise be non- 
taxable —Commissioner of Corpora¬ 
tions and Taxation v. Bullard, su¬ 
pra. 

31. Mo.—Corpus Juris oitsd in 

State ex rel. St. Louis Union Trust 
Co v. Hoehn, 173 S W 2d 393. 395, 
351 Mo. 382. 

Tex.—Republic Ins Co v. Highland 
Park Independent School Dist of 
Dallas County, 102 SW.2d .184, 129 
Tex. 55 

61 C.J. p 173 note 93. 

Conversion by personal representative 
during administration 
Pa—In re Arbuckle’s Estate, 188 A. 
758, 324 Pa. 501. 

32. Mich —Dodge v. Detroit Trust 
Co., 2 N.W 2d 509, 300 Mich. 575. 

Pa.—Great Oak Bldg. & Loan Ass'n 
v. Rosenheim, 19 A.2d 95, 341 Pa. 
132—Starling v. West Erie Avenue 
Bldg & Loan Ass'n, 3 A.2d 387, 333 
Pa. 124. 
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incorporation** or dissolution of a corporation* 4 
to avoid future taxes. 

A statute will be liberally construed in order to 
prevent tax evasion.* 6 Substance rather than the 
form of the transaction governs,*® and liability for 
taxes cannot be evaded by a transaction constitut¬ 
ing a colorable subterfuge,* 7 as where there is a 
temporary change or concealment of property made 
just before the time for assessment and with the 
intention of restoring the property to its original 
form immediately thereafter,® 8 by a colorable trans¬ 
fer of title,® 9 by disguising the essential nature of 
a taxable contract, 40 or by a simulated indebted¬ 
ness. 41 

If transaction involves aid of third person who 
undertakes to restore the property or otherwise as¬ 
sist in its reconversion, it seems that the intended 
fraud on the state does not prevent the enforce¬ 
ment of such an agreement by the ordinary legal 
remedies. 42 


b. Cancellation . ) , 'j 

A contract fc cancel tax**, although valid, I* not 
equivalent to the actual cancellation aa far ae the rights 
of third pereons are concerned. 

A contract to cancel taxes, although valid, 48 is 
not equivalent to the actual cancellation or pay¬ 
ment thereof as far as the rights of third persbns 
are concerned. 44 

§ 63. Persons or Property Erroneously Omit¬ 
ted 

In the abaence of statute, back aeeeeements for pre¬ 
vious years on omitted property are not authorized, but 
under the construction put on statutes authorizing back 
taxes on omitted property, where any taxable property 
has been omitted from the assessment for a given year, 
through the mistake or error of the assessors or their 
failure to discover it, or the neglect of the owner to list 
or return it, It may nevertheless be assessed ae for that 
year and the taxes collected. 

In the absence of statute, back assessments for 
previous years on omitted property are not author- 


Wis.—Town of Wolf River, Langlade 
County v. Wisconain Michigan 
Power Co, 259 NW. 710, 217 Wis. 
518, 98 A.L.R 1369. 

61 C J. p .173 note 84 
Deed subject to conditions subse¬ 
quent 

Deed, executed before assessment 
date of tract to tax exempt organ¬ 
ization for certain purposes, reserv¬ 
ing right of reentry if used for oth¬ 
er purposes and right to future re¬ 
purchase, conveyed title and exempt¬ 
ed property from taxation, notwith¬ 
standing provisions for reentry and 
repurchase, which were conditions 
subsequent and did not alfect title.— 
Town of Wolf River, Langlade Coun¬ 
ty, v. Wisconsin Michigan Power Co., 
supra. 

Gift to eleemosynary corporation 
Okl.—University Scholarship Corp. v. 
Parduhn, 70 P 2d 84, 180 Okl 446. 
The purpose of settlor in oreating 
trust to avoid taxes would not render 
him liable for tax on property of 
which he parted with title and con¬ 
trol. —Johnston v. State, 8 N E 2d 
590, 212 Ind 375, rehearing denied 10 
N.E 2d 40, 212 Ind. 375. 

Bad faith held not shown 

Okl.—University Scholarship Corp. v. 

Parduhn, 70 P.2d 84, 180 Okl. 446. 
33. Mich —Fuller v. Bassett’s Es¬ 
tate. 224 N.W. 639, 246 Mich. 440. 
61 C.J. p 173 note 85. 

A corporation may operate through 
subsidiaries in a manner which will 
lawfully minimize taxes —Consolidat¬ 
ed Coal Co. v. State, 183 So. 650, 236 
Ala. 489. 

34 * N.J.—Shelley v. Creighton, 55 A. 
2d 646, 140 N.J*Eq. 603. 

35 . Cal.—In re Estate of Reynolds, 


147 P 268, 169 Cal. 600—Koenig v. 
Johnson, 163 P.2d 746, 71 Cal.App. 
2d 739 

36. N.T.—R. H Macy & Co. v. Bates, 
114 N.T.S 2d 143, 280 App.Div. 292 
—Drobner v. Chapman, 90 N.Y.S 
2d 302, 275 App Div. 520. 

Generally, particularly in equity, a 

court will look through the form to 
the substance of a transaction to 
determine whether subterfuge is be¬ 
ing employed to avoid a tax.—Good¬ 
man v Jacobs Packing Co., 126 S.W. 
2d 309, 174 Tenn 399. 

37. Cal — Corpus Juris cited in 
Brock & Co. v. Board of Sup'rs of 
Los Angeles County, 65 P.2d 791, 
794, 8 Cal.2d 286. 110 A L R. 700 
—Corpus Juris olted in Boessow v. 
Johnson, 52 P.2d 505, 508, 10 Cal 
App 2d 578. 

Conn —W. T. Grant Co v. McLaugh¬ 
lin, 30 A 2d 921, 129 Conn. 663. 

N.Y.—Drobner v Chapman, 90 N Y.S. 
2d 302, 275 App.Div 520—Andrews 
v Graves, 32 N.Y S 2d 352, 263 App. 
Div. 188, affirmed 42 NE.2d 748, 
288 N.Y. 660 

Tenn.—Goodman v Jacobs Packing 
Co., 126 S.W.^d 309, 174 Tenn 399 
61 C.J. p 173 note 86. 

38. Ohio.—Sisler v. Foster, 74 N.E. 
639, 72 Ohio St. 437. 

61 C.J. p 173 note 87. 

Colorable conversion of taxable mon¬ 
ey or property into nontasable se¬ 
curities 

U.S.—Shotwell v. Moore, Ohio, 9 S.Ct 
862, 129 U.S. 590, 82 L.Ed. 827. 

61 C.J. P 178 note 88. 

3Ctre temporary change from non¬ 
exempt to exempt property, made 
shortly before assessment, with in¬ 
tent of restoring property to original { 
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form after assessment, shows fraud 
warranting taxation.—Automobile Ac¬ 
ceptance Corporation v. Hopkins, 8 
P.2d 509, 121 Cal App. 168. 

39. Pa.—Great Oak Bldg. & Loan 
Ass’n v. Rosenheim, 19 A 2d 95. 
341 Pa. 132—In re Diament’s Es¬ 
tate. Orph., 29 Del Co. 255. 

61 C J. p 173 note 89. 

Retention of beneficial interest 
An owner of real estate cannot es¬ 
cape liability for taxes by transfer¬ 
ring registered title to another where 
owner retains the beneficial interest 
to himself.—Great Oak Bldg. & Loan 
Ass’n v. Rosenheim, 19 A.2d 95, 341 
Pa. 132—Starling v. West Erie Ave¬ 
nue Bldg. & Loan Ass’n, 8 A.2d 387, 
333 Pa. 124. 

40* N Y.—Drobner v. Chapman, 90 N. 

Y.S 2d 302, 275 App.Div. 520. 

61 C.J. p *174 note 90. 

Mortgage 

Liability for tax is not avoided 
where a person lending money on real 
estate security casts the transaction 
in a form Intended to conceal the fact 
that it is a mortgage.—Waller y. Jae¬ 
ger, 39 Iowa 228—61 C.J. p 174 note 
91. 

41. Cal.—Whiting Finance Co. v. 
Hopkins, 2 P.2d 461, 115 Cal.App. 
756. 

61 C.J. p 174 note 92. 

42. Wis.—Gilmore v. Roberts, 48 N. 
W. 522, 79 Wis. 450. 

61 C.J. p 174 note 93. 

43* N.J.—Lehigh Valley R. Co. of 
New Jersey v. State Board of 
Taxes and Assessment, 144 A. 689, 
105 N.J.Law 849. 

41 CJ. p 172 note 79 [&]* 

44. Neb.—Merriam v. Dovey, 41 N* 
W. 560, 25 Neb. 618; 
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iced* 40 Statutes authorising assessments for back 
taxes On omitted property are, however, constitu-* 
tional, as discussed in Constitutional Law‘§ 419, 
and, Under the construction put on such statutes, 
where any taxable property has been omitted from 
the assessment for a given year, through the mistake 
or erroT of the assessors or their failure to dis¬ 
cover it, or the neglect of the owner to list or 
return it, it may nevertheless be thereafter assessed 
as for that year and the taxes collected, 46 as in the 
case of property of a decedent, 47 or property in the 
hands of a subsequent purchaser. 48 It is not ma¬ 
terial to the right of the state to collect back taxes 
how the property happened to be omitted, 49 or that 
the public expenses for the years during which the 
property was omitted have been paid, 50 or that the 
purposes for which the taxes were originally re¬ 
quired have been met with other funds 51 A stat¬ 
ute limiting the right to collect back taxes on one 
kind of property does not preclude collection there¬ 
of on a different and distinct kind of property. 52 

Rate . In the assessment of omitted property, it 
must be assessed for each year that it was omitted 
at the rate at which it would have been assessed if 
the assessment had been made at the proper time. 63 

Time limitation . Where permitted, back assess¬ 
ments must be made within the time limited by stat¬ 
ute. 64 

If taxpayer lists true value of his property, but 
omits part of the true quantity thereof, assessment 
as for omitted property will not be granted. 56 

Where taxes have actually been paid on particu¬ 


lar property, the state cannot reassess and collect 
the same tax over again because the tax was not 
paid by the true owner. 66 

Where property has in fact been assessed , ordi¬ 
narily it may not be reassessed as omitted proper¬ 
ty, 57 although, where the statute clearly contem¬ 
plates collection of taxes following an invalid as¬ 
sessment, back assessment has been upheld despite 
the previous abortive assessment. 38 

Nonexistent property . Property which was not 
in existence at the time of original assessment is 
not subject to back assessment as omitted proper¬ 
ty 69 It has been held, however, that property in 
existence at the time for assessment, but which has 
since gone out of existence, may be taxed as omitted 
property. 60 

Certificate of immunity. Under a statute so pro¬ 
viding the state authorities are required to issue 
certificates of immunity from examination with 
respect to returns of certain property for taxation 
for years prior to a designated year to all taxpayers 
applying therefor who had made full and complete 
returns of such property for the designated year. 61 

§ ©4. Property Sold or Forfeited to State 

Although there Is authority to the contrary, It has 
been held that, where land Is sold or forfeited to the 
state or county for nonpayment of taxes on It, it may still 
be listed and assessed to the former owner as long as he 
has a right to redeem It, or for a period prescribed by 
statute, but it is otherwise where the forfeiture is abso¬ 
lute with no right of redemption, or where the right of 
redemption has expired. 

Although there is authority to the contrary, 62 it 


48 . Mo—Hannibal v. Bowman, 71 S 
W. 1122, 98 Mo.App. 108. 

61 C.J p 174 note 96. 

Corporate property see infra fi 141. 

46 . Ala.—Union Central Life Ins. Co. 
v. State, 147 So. 187, 226 Ala. 420. 

61 C J. p 174 note 97 

47 . Minn —State v. O’Connell, 21il N. 
W. 946, 170 Minn 76. 

61 C.J. p 174 note 98. 

48 . Mo—Kansas City ▼. Hannibal, 
etc., R. Co., 81 Mo. 286. 

49 . Ky.—Hillman Land & Iron Co. 
v. Commonwealth, 146 S.W. 776, 
148 Ky. 831. 

61 C.J. p 174 note 1. 

60 . Okl —Anderson ▼. Ritterbusch, 
98 P. 1002, 22 Okl. 761. 

81. Okl.—Anderson v. Ritterbusch, 
supra. 

88. Ky.—Commonwealth v. Alford’s 
ESx’r, 218 S.W. 721, 187 Ky. 106. 

61 C.J. p 175 note 4. 

63. Ky.—James v. American Surety 
Co., 117 S.W. 411, 133 Ky. 813. 


84. Ky.—Barnes v. Kennedy, 242 S 
W.2d 616. 

61 C J. p 175 note 6. 

58. Ky.—Hillman Land & Iron Co. 
v Commonwealth, 146 S.W. 776, 
148 Ky 331. 

61 C.J. p 176 note 7. 

58. Ky —Commonwealth v Ingalls, 
89 SW. 166, 121 Ky 194, 28 Ky I 
L 164. 

61 C.J. p 176 note 8. 

57. Iowa—Brainard v. Harlan, 139 
N.W. 885, 158 Iowa 436. 

61 C.J. p 175 note 9. 

58. Cal.—San Luis Obispo v. Pettit, 
25 P. 694, 87 Cal. 499. 

61 C J. p 176 note 10. 

59. Iowa.—Des Moines Water Co. v. 
Hammill, 174 NW. 772, *187 Iowa 
949. 

61 C.J. p 175 note 11. 

60. Wts —State v. Pors, 83 N.W. 706, 
107 Wis. 420, 51 L.R.A. 917. 

61 C.J. p 175 note 12. % 

61. Ohio.—Black v. Evatt, 32 N.E. 
2d 848, 138 Ohio St. 52, followed in 
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Ireland v. Evatt, 32 NE2d 847, 
138 Ohio St. 61. 

Immunity from exam ina tion not col¬ 
lection 

Under the statute referred to in the 
text, the tax commission was with¬ 
out authority to grant a certificate 
of immunity from the collection of 
back taxes justly due and owing, 
and could do nothing more than 
award immunity from further exam¬ 
ination by auditor or from criminal 
prosecution under statutes —State ex 
rel. Hostetter v. Hunt, «10 N.E 2d 166, 
56 Ohio App. 120, affirmed 9 N.E.2d 
676, 132 Ohio St 568. 

68. W.Va—State ex rel. Mahaffey 
v. Batson, 36 S.E.2d 497, 128 W. 
Va. 55—Armstrong Products Cor¬ 
poration v. Martin, 192 S.E. 126, 119 
W.Va. 50, 111 A.L R. 1229. 
Provisions relating to the entry 
on the land hooks and back-taxing of 
real estate and personal property 
omitted therefrom were held not to 
warrant the back-taxing of real es¬ 
tate, the title of which is vested in 
the state through purchase at a sher- 
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has been held that, where land is sold or forfeited 
to the state or county for the nonpayment of taxes 
on it, it may still be listed and assessed to the former 
owner as long as he has a right to redeem it, 68 or 
for a period prescribed by statute, 64 and no waiver 
of the forfeiture is implied in so assessing it; but 
it is otherwise where the forfeiture is absolute with 
no right of redemption, or where the right of re¬ 
demption has expired. 66 After resale by the state 
or county the property becomes taxable to the pur¬ 
chaser, 66 except that it is not so taxable for the 
period during which title remained in the state or 
county. 67 

Assessment of taxes against adjudicatee of con¬ 
fiscated property, during his tenure thereof, has 
been held valid. 68 

§ 65. Estoppel to Deny Liability 

Mere submission to illegal taxation will not ordinarily 
work an estoppel to deny liability, but one who procures 


particular property to be assessed In his name, or returns 
It to the assessor aa hie, la estopped to deny hie liability 
for taxes on It. 

Mere submission to illegal taxation should not, 
except in extreme cases, be construed into a recog¬ 
nition of the right so to tax, so as to estop the per¬ 
son taxed afterward to deny it; 68 but one who 
procures particular property to be assessed in his 
name, or returns it to the assessor as his, is estopped 
to deny his liability for the taxes on it; 70 and the 
same rule has been applied as to the amount of the 
tax, where he has acquiesced in its valuation at a 
certain sum. 71 Where the taxpayer has submitted 
to the payment of the tax, it is not ordinarily open 
to other persons, such as his creditors, to object 
to it. 72 

Assumption of liability . Under some circum¬ 
stances, apart from a contract to assume another’s 
liability for taxes, a person may be estopped to 
deny an assumption of tax liability. 78 


iffs sale thereof for nonpayment of 
taxes assessed thereon—State ex rel. 
Mahaffey v. Batson, 86 S.E.2d 497, 
128 W.Va. 65. 

63. Ohio —Beach v Thrift Inv. Co , 
6 Ohio Supp 102. 

Va.—City of Richmond v. Monument 
Ave. Development Corp., 84 S.E.2d 
223, 184 Va. 162. 

6.1 C.J p 175 note 15. 

Forfeiture of property see infra 19 
1037-1053. 

Sale of land for delinquent taxes see 
infra |9 744-840. 

Failure to sell for subsequent taxes 

The alleged fact that after realty 
was sold to state for delinquent tax¬ 
es, It was not again advertised and 
sold for subsequent taxes, would not 
relieve the realty from taxes, inter¬ 
est, and charges as reflected by the 
back tax book—Hill v Gila County, 
107 P.2d 377, 56 Ariz 317 
Provision for assessing tax title hold- 
er omitted 

Taxes for years 1937 to 1941, inclu¬ 
sive, on land sold to city at tax sale 
on March 17, 1937, were properly 
assessed to former owner, in view of 
changes In statute omitting any stat¬ 
utory basis for assessing land to tax 
title holder.—City of Lowell v. Mar- 
den & Murphy, 74 N.E 2d 666, 321 
Mass 597, certiorari denied 68 S Ct 
354, 332 U.S. 850, 92 L Ed. 420. 

64. La.—McCall v. Blouin, 138 So. 
528, 18 La.App. 717. 

The purpose of the statute provid¬ 
ing that property adjudicated to the 
state for delinquent taxes shall be 
assessed for one year from the reg¬ 
istry of deeds in the name of person i 


to whom it belonged at date of such 
sale, and prohibiting sale under such 
assessment, was to protect the state 
against loss of realty to which it had 
good title through tax sales under 
subsequent assessment of realty to 
tax debtor or some other person — 
Johnson v. Chapman, App, 179 So. 
466, reversed on other grounds 183 
So. 285, (190 La 1034 

65. Mich —Municipal I n v e s t or s 

Ass'n v. City of Birmingham, 299 
N W. 90, 298 Mich 314, affirmed 
62 SCt 975, 316 US. 153, 86 L Ed. 
1341—James A. Welch Co. v. State 
Land Office Board, 294 N.W. 377, 
295 Mich 85. 

NY.—Shorter v. Chenango County, 57 
NTS 2d 689, 269 App.Div. 694. 

61 C J. p 176 note 16. 

66. Ala—State v Laurendine, 74 So. 
370, 199 Ala 312 

Resale by state or county see infra 9 
838 

67. Idaho —Meserole v. Whitney, 127 
P. 553, 22 Idaho 643. 

68. La —Brent v. New Orleans, 6 
So. 793, 41 La Ann. 1098. 

69 . U.S. — Bowers v. New York Trust 
Co., CCANY., 9 F.2d 548. 

61 C.J. p 176 note 2<1. 

Listing under mistake of law 

The fact that taxpayer honestly 
listed property before effective date 
of taxing statute, on faith of the 
flrst draft of a Judicial opinion, which 
was subsequently changed, giving 
statute prospective effect only, did 
not preclude him from resisting col¬ 
lection of tax—Newman v. Dickson, 
203 S W.2d 33, 305 Ky. 279. 


70. Ala.— Corpus Juris oited in 

Henderson v Simmons, 174 So. 491, 
492, 234 Ala. 329. 

61 C.J. p 176 note 22. 

Heir rendering in deoedent’s name 
One rendering real property for 
taxes as property of his deceased 
mother, from whom he and his broth¬ 
er and sister inherited property with¬ 
out effecting partition thereof, was 
not estopped to deny his liability for 
taxes assessed thereon, especially 
where city owned property as pur¬ 
chaser thereof at tax sale.—Childress 
County v. Schultz, Tex.Civ.App., 199 
S.W.2d 860. 

71. Iowa.—Phelps Mortg. Co. v. Os- 
kaloosa Board of Equalization, 61 
N.W. 60, 84 Iowa 610. 

61 C J p 176 note 23. 

78. Pa —In re Pennsylvania Bank 
Assignees' Account, 39 Pa. 103. 

61 C.J. p 176 note 24. 

73. Colo.—Crosby v. First Nat. Bank, 
76 P 2d 734, .102 Colo. 43. 

Contracts to assume and pay taxes 
see supra 9 61. 

Bepresentattoiis not made to tax 
collector personally 
The effect of an estoppel to deny 
assumption of liability cannot be 
avoided simply by reason of the fact 
that the representation giving rise 
to the estoppel was not made to the 
tax collector personally to his prej¬ 
udice, where the representation made 
was so general In its terms or made 
under such circumstances that it was 
Intended to reach and influence third 
persons or the community at large.-— 
Crosby First Nat. Bank, supra. 
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§ 66. In General 

Generally speaking, all nonexempt property within 
the Jurisdiction of the state Is subject to tax; but, where 
statutes do not fairly Include particular property as sub¬ 
ject to tax, the manifest purpose to tax all property can¬ 
not supply the omission of language sufficiently compre¬ 
hensive to include It, and it has been stated that where 
doubt exists as to whether property Is taxable, such doubt 
should be resolved In favor of the taxpayer. 

Generally speaking, all property within the juris¬ 
diction of the 9 tate, which is not exempted, as dis¬ 


cussed infra §§ 215-226, is subject to tax,* 4 and this 
rule frequently is based on constitutional or stat¬ 
utory provisions. 75 While the courts may not 
ignore the manifest purpose of the law to tax all 
property not exempted, 75 where statutes do not 
fairly include particular property as subject to tax, 
the manifest purpose to tax all property cannot sup¬ 
ply the omission of language sufficiently compre¬ 
hensive to include it. 77 Accordingly, no property 


74. Aril—Linville v Cheney, 137 P 
2d 395, 60 Ariz. 825—Brophy v. 
Powell, 121 P 2d 647, 68 Ariz 543. 

Ark.—Burbridge v. Smyrna Baptist 
Church. 209 S.W.2d 685, 212 Ark 
924—Vandergrift v. Lowery, 111 
S.W 2d 610, 195 Ark 257. 

Fla.—Miami Battlecreek v Lummus, 
192 So. 211, 140 Fla. 718—Lummus 
v. Florida Adirondack School, 168 
So 232, 123 Fla. 810, followed in 
Lummus v. Miami Military Aca¬ 
demy, 168 So 241, 123 Fla 832. 

Ga.—Suttles v. Northwestern Mut. 
Life Ins. Co., 19 S E 2d 396, 193 
Ga. 495, 143 ALR. 343, opinion 
supplemented on other grounds 21 
S E 2d 695, 193 Ga. 495, 143 A.L.R 
343. 

Ill.—People ex rel. Palmer v. Nation¬ 
al Life Ins. Co, 10 NE 2d 398, 367 
Ill. 35—People ex rel. McDonough 
v. Chicago Union Lime Works Co., 
198 N.E. 1, 36.1 Ill 304. 

Iowa.—Tounker Bros v. Zirbel, 12 
N.W.2d 219, 234 Iowa 269, 161 A.L 
R. 542. 

Me.—Pejepscot Paper Co. v. State, 
184 A 764, 134 Me. 238. 

Md —Mayor and City Council of Bal¬ 
timore v. Perrin, 12 A 2d 261, 178 
Md. 101. 

Mass.—Animal Rescue League of 
Boston v. Bourne's Assessors, 37 
N.E.2d 1D19, 3.10 Mass. 330, 138 
AL.R. 110. 

Minn —Christian Business Men’s 
Committee of Minneapolis v. State, 
38 N.W.2d 803, 228 Minn. 549. 

Mo.—State ex rel. and to Use of 
Benson v. Union Elec. Co. of Mo., 
220 S.W.2d 1, 859 Mo. 85. 

Mont.—Henderson v. City of Missou¬ 
la. 70 P.2d 547, 106 Mont 596, 116 
A L.R. 1425. 

N.J.—Finnegan v. State Board of Tax 
Appeals, 36 A2d 18, 181 N.J.Law 
276. 

N Y —Herkimer County v. Village of 
Herkimer, 295 N.Y.S. 629, 251 App. 
Div. 126, affirmed 18 N.E.2d 854, 
279 N.Y. 560—People ex rel. Pier- 
pont Morgan Library v. Miller, 29 
N.Y.S.2d 445, il77 Misc. 144. 

N.C—Piedmont Memorial Hospital v. 
Guilford County, 20 S.E.2d 332, 221 
N.C. 308. » 

Pa.—Commonwealth v. Provident 
Trust Co. of Philadelphia, 180 A. 


16, 319 Pa 385, followed in 180 A 
20, 180 A 21, 319 Fa. 395, first 
case. 319 Fa. 395 and 180 A 21, sec¬ 
ond case, 319 Pa 396—In re Assess¬ 
ment of Personal Property of Mc¬ 
Coy, 195 A 918, 129 Pa.Super. &16, 
affirmed Appeal of McCoy, 1 A.2d 
G77, 331 Pa 540. 

Tex.—City of Wichita Falls v. Coop¬ 
er, Civ App., 170 S.W.2d 777, error 
refused. 

Wash—American Smelting & Refin¬ 
ing Co. v Whatcom County, 124 P. 
2d 963, 13 Wash 2d 295 
W.Va.—In re Hancock County Fed¬ 
eral Sav. & Loan Ass’n, 25 S.E.2d 
543, 125 W.Va. 426. 

61 C J p 176 note 26. 

General rule 

Taxation is the rule and exemption 
from taxation is the exception. 

N Y —People ex rel Unity Congrega¬ 
tional Soc of City of New York v. 
Mills, 71 N Y.S 2d 873, 189 Misc. 
774. 

Wis.—Legion Clubhouse v. City of 
Madison, 21 NW.2d 668, 248 Wis. 
380. 

Wyo—Appeal of Chicago 6b N. W. 
Ry. Co., 246 P.2d 789. 

State has inherent legislative pow¬ 
er to determine subjects of taxation 
for general or for particular public 
purposes, and to make appropriate 
changes in selections and classifica¬ 
tions of properties made subject to, 
or exempted from, taxation for par¬ 
ticular public purposes subject to 
controlling constitutional limitations. 
—Long v. St. John, 170 So. &17, 126 
Fla. 1, 109 AL.R. 809. 

Xf property has no oash value, it 
cannot be taxed as separate item, 
since ’’cash value” is value at which 
property would be taken In payment 
of just debt from solvent debtor.— 
Bank of Fairfield v. Spokane County, 
22 P.2d 646, 173 Wash. 145, followed 
in Spokane & Eastern TruBt Co. v. 
Spokane County, 22 P.2d 656, 173 
Wash. 699. 

Tangible property 

In at least one jurisdiction all 
tangible property is subject to taxa¬ 
tion unless specifically exempted by 
the constitution or by its authority 
—Town of Atrisco v. Monohan, 240 P 
2d 216, 56 N.M. 70—Dillard v. New 
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Mexico State Tax Commission, 201 
P 2d 345, 53 NM 12—Sims v. Voa- 
burg. 91 P 2d 434, 43 N.M. 255. 

76. Ariz.—Llnville v. Cheney, 187 P. 

2d 395, 60 Ariz 325. 

Ark—Vandergrift v. Lowery, 111 8. 

W.2d 510, .195 Ark. 257. 

Ga.—Suttles v. Northwestern Mut. 
Life Ins. Co., 19 S.E 2d 396, 193 
Ga. 495, 143 AL R. 343, opinion 
supplemented on other grounds 21 
S E.2d 695, 193 Ga. 496, 143 AL.R. 
343. 

Ill —People ex rel. Palmer v. Nation¬ 
al Life Ins. Co., 10 N.E.2d 898, 367 
Ill. 35—People ex rel. McDonough 
v. Chicago Union Lime Works Co., 
198 N E 1, 361 111. 304. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth ex rel. Sheriff of 
Estill County, 79 S.W 2d 366, 258 
Ky. 90 

Minn.—Christian Business Men’s 
Committee of Minneapolis v. State, 
38 NW.2d 803, 228 Minn. 649. 

Ohio.—Sandusky Bay Bridge Co. v. 
Fall, 181 N.E. 112, 41 Ohio App 
855. 

Wash.—American Smelting 8b Refin¬ 
ing Co v. Whatcom County, 124 
P 2d 963, 13 Wash 2d 295. 

W.Va.—In re Hancock County Fed¬ 
eral Sav 6b Loan Ass’n, 25 S.E.2d 
643. 125 W.Va. 426. 

The purpose of a constitutional 
provision that all property in the 
state not exempt shall be subject to 
taxation is that all of the property in 
the state should bear its just burden 
of the taxes.—Brophy v. Powell, 121 
P.2d 647, 58 Ariz. 543. 

76. Ill.—Wheelock Lovejoy 6b Co. v. 
Gill, 9 N.E.2d 68, 366 Ill. 378. 

Iowa.—Younker Bros, v Zirbel, 12 N. 
W.2d 219, 234 Iowa 269, 151 ALR. 
542—Talley v. Brown, 125 N.W 248, 
146 Iowa 360, «140 Am.S R. 282. 

77. Iowa.—Talley v. Brown, supra. 

61 C.J. P 177 note 29. 

Tax la unauthorised manner 
The mere fact that there may be 
property escaping taxation does not 
authorize the taxing power to tax 
that property in a manner not au¬ 
thorized by law.—Goldfield Consoli¬ 
dated Mines Co. v. State, 106 P.24 
613, 60 Nev. 24L 



TAXATION 
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is liable to assessment under a tax law unless named 
or described in it, 78 and the fact that articles or 
interests are generally classifiable as property does 
not necessarily make them subjects of taxation. 78 
In applying the rule of strict construction, it has 
been judicially stated that where doubt exists as to 
whether property is taxable, such doubt should be 
resolved m favor of the taxpayer. 80 0 

With respect to the character of property for 
purposes of taxation, the first inquiry is whether 
it is taxable at all; 81 and, if taxable, the next in¬ 
quiry is whether it shall be taxed as real or per¬ 
sonal property ; 82 and this must be determined from 
the provisions of the statutes and the general dis¬ 
tinguishing characteristics of real and personal 
property, 83 and will not be controlled by a private 
agreement between the taxpayer and a third per¬ 
son. 84 As thus determined, real property should not 
be assessed as personalty, 86 or personal property 


as rt&hy,* although It has been held that such 
an assessment is not prejudicial where the ^ates are 
the same, 87 and that it is within the power of ihe 
legislature to alter the cotnmon-law classification 
of property for purposes of taxation. 88 Wh^re 
there is any doubt as to whether property is realty 
or personalty and the latter is taxable at a lower 
rate than the former, the doubt must be resolved 
in favor of the taxpayer or the property to be 
taxed. 80 

Natural rights, so called, are as much subject to 
taxation as rights of less importance. 00 

"Property ” Subject to constitutional limitations, 
a statutory definition of the term “property” as 
used m the tax laws controls the classification of 
property for taxation purposes. 01 In the absence 
of a statutory definition, “property,” as used in tax 
laws, is a generic term including all property of 
whatever description, tangible or intangible, 02 and 


78. Fla.—State ex rel. Murray v. 
Wood. 181 So 381, 132 Fla. 326. 

Hawaii—In re Pacific Guano & Fer¬ 
tiliser Co, 32 Hawaii 481. 

Pa.—In re Thaw's Estate, 63 A 2d 
417, 163 Pa.Super. 484—Appeal of 
Bradrock Dry Goods Co., 46 Pa. 
DIst & Co. 30, 90 Pittsb Leg: J 319. 
61 C.J. p .177 note 30. 

79. Okl.—In re Indian Territory Il¬ 
luminating: Oil Co, 142 P, 997, 1000, 
43 Okl. 307, reversed on other 
grounds 36 S Ct. 453, 240 U.S. 622, 
60 LEd. 779 

61 C.J. p 177 note 31. 

80 . Tenn—Pryor v. Marion County, 
304 aw. 1152, 140 Tenn. 399, LR. 
A 1918F 820. 

61 C.J. p 177 note 33. 

Property la not taxable unless It IS 
clearly within the taxing statute.— 
Pittsburgh Milk Co. v City of Pitts¬ 
burgh, 62 A.2d 49. 360 Pa. 360—Ellis 
v. Commonwealth, Pa.Com.Pl., 34 Del. 
Co. 197. 

Classifications not elearty within 
the terms of a taxing statute will not 
be required to carry the burden im¬ 
posed by it—State ex rel. Murray v. 
Wood, 161 So. 881, 132 Fla. 325. 

81. Conn.—Bussell v. New Haven, 51 
Conn 259. 

N.T.—People v, Brooklyn Board of 
Assessors, 9$ N.T. 308. 

82. U.S.—Richard T. Green Co. v. 
City of Chelsea, C.C.A.Ma«s M 149 
F.2d 927, certiorari denied 66 S.Ct 
64, 326 US. 741, 90 L.Ed. 443. 

Conn.—Bussell v. New Haven, 61 
Conn. 259. 

83. Ohio.—^angerle v. Republic Steel 
Corp., 60 N.E.2d 170, 144 Ohio St. 
629. 

Tex.—Hidalgo Guarantee Abstract 


Co. v. City of Edinburg, Civ.App., 
181 SW.2d 597, error refused. 

61 C J p 177 note 36. 

The purpose of statute is to be con¬ 
sidered in determining whether prop¬ 
erty 1 b to be taxed as realty or per¬ 
sonalty.—Zangerle v. Standard Oil 
Co, 60 N.E.2d 52, 144 Ohio St. 506 
Whether poles, wires, and other 
paraphernalia of corporation, which 
are situated on right of ways obtain¬ 
ed by corporation from various own¬ 
ers of land on which they are placed, 
are to be considered real or personal 
property for purpose of taxation de¬ 
pends on nature of the right grant¬ 
ed to corporation by owners of land 
over which the right is granted, and 
in view of fact that right granted to 
corporation by owners of land Is a 
“right of way in gross,” as distin¬ 
guished from an “easement appur¬ 
tenant to the land,” they will be 
treated as personal property and not 
real property —Inter-County Rural 
Elec. Co-op. Corp. v. Beeves, 171 S. 
W 2d 978, 294 Ky 458. 

84. Cal.—Trabue Pittman Corp. v. 
Los Angeles County, 176 P.2d 512> 
29 Cal.2d 885 

Pa—Appeal of Mesta Mach. Co., 32 
A.2d 236, 347 Pa. 191, reversed on 
other grounds U. S. v. Allegheny 
County, Pa., 64 S.Ct. 008, 322 U.S. 
174, 88 L.Ed. 1209. 

85. Wis.—Ford Hydro-Electrt0 Co. v* 
Town of Aurora, 240 N.W. 418, 
206 Wis. 489, followed in Ford Hy¬ 
dro-Electric Co. v. Town of Flor¬ 
ence, 240 N.W. 423, 206 Wis. 602. 

61 C.J. p 177 note 87. 

88 . Ky.—Inter-County Rural Elec 
Co-op. Corp. v. Beeves, 171 S.W.2d 
978, 294 Ky. 458—Wilgtts v. Com¬ 
monwealth, 9 Bush 556. 

Pa.—Streyle v. Board of Property 
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Assessment, Etc., Com.PL, 100 
Pittsb.Leg.J. 182. 

Tex.—Maro Co. v. State, Civ.App., 
168 SW.2d 610, error refused. 

87. Iowa.—Wilson v. Cass County, 
28 N.W. 483, 69 Iowa 147. k 

61 C.J. p 177 note 39. 

88. Colo—Board of Com’rs ▼. Mur¬ 
ray, 208 P. 472, 71 Colo. 522. 

61 C J. p 177 note 40. 

89. Ohio.—Roseville Pottery v. 
Board of Revision of Muskingum 
County, 77 N.E 2d 608, 149 Ohio St 

89. 

90. U S.—Chas. C. Stewart Maoh. Co. 
v Davis, Ala., 57 S.Ct. 883, 301 
US. 648, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

N. J —Singer Sewing Mach. Co. v New 
Jersey Unemployment Compensa¬ 
tion Commission, 27 A 2d 889, 128 
NJLaw 611, affirmed 31 A.2d 818, 
130 N.J.Law 173. 

Privileges as subject of excise tax 
see infra 5 122. 

91. Cal —rSfin Diego Trust & Sav. 
Bank v. Sap Diego County, 105 P. 
2d 94, 16 CaL2d 142, 183 A.L.R. 416, 
certiorari denied U. S. National 
Bank of San Diego v. San Diego 
County, 61 S.Ct 449, 312 U.S. 679, 
85 L.Ed. 1118. 

9ft. Ky.—Commonwealth v. Ken¬ 
tucky Distilleries & Warehouse Co , 
136 S.W. 1032, 143 Ky. 314, 144 Ky. 
263. 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 

Intangibles ae property subject to 
tax see infra 9 78: 

Aot relating to taxation of real and 
personal property was held broad 
enough td cover all fri^perty of every 
character, tangible or intangible, in 
the state.—Wfoeelock Lo^ejoy & Co. 
v. Gill, * N.te.2d 58, *66 Ill. 878— 
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has been said to cover every species of valuable 
right and interest, 93 and to embrace everything 
which is the subject of ownership and has an ex¬ 
changeable value. 94 The word “property,” as used 
in tax laws, has been held not to include items with¬ 
out cash value, 96 and only that which may properly 
be terrtied property i 9 subject to a property tax. 96 
Property and income therefrom may be treated as 
sepat-ate subjects of taxation. 97 

Nonexistent property . Property not in existence 
at the time of an alleged assessment thereof is not 
subject to taxation. 93 However, destruction of 
property after tax liability has accrued with respect 
to it docs not discharge such liability. 99 

Private or public character. Tax laws ordinarily 
apply to private property, 1 and not to public prop¬ 
erty, as discussed infra §§ 197-205. 

Property subject to “assessment'* is subject to 
tax. 2 

“All other property ” as used m taxing statutes, 
will ordinarily be deemed to include only other 
property of a character similar to that theretofore 
set forth. 3 


Ratable property has been defined as property in 
its quality and nature capable of being rated, that 
is, appraised or assessed. 4 

A “usufructuary right ” that is, the right of using 
and enjoying the profits of a thing belonging to an¬ 
other, without impairing the substance, is a “prop¬ 
erty right” subject to taxation. 6 

§ 67. Real Property in General 

In the absence of constitutional restrictions, all real 
property within the state, unless expressly or impliedly 
exempt, is subject to taxation, and it is competent for the 
legislature, for tax purposes, to make realty that which 
would be personalty at common law, and vice versa. 

In the absence of constitutional restrictions, all 
real property within the jurisdiction of the state, 
unless expressly or impliedly exempt, as discussed 
infra §§ 215-303, is subject to taxation. 6 It is 
entirely competent for the legislature, for the pur¬ 
poses of taxation, to make realty that which would 
be personal property at common law, and vice 
versa, 7 and, as defined for purposes of taxation, the 
term “real property” may include things which 
should generally be regarded as personal proper¬ 
ty. 8 Real property, for the purposes of taxation, 
has been held to include the land itself, 9 all build- 


People ex rel. McDonough v Chicago 
Union Lime Works Co, 198 N E 1. 
361 Ill 304. 

93. Conn—Eric v. Walsh, 61 A 2d 1, 
135 Conn. 85. 

61 C.J. p .177 note 43. 

Purely theoretical rights are not 
dealt with l>y the taxing statutes, 
but they deal with “usable rights" 
which are those that can be availed 
of—Union Falls Power Co v Mari¬ 
nette County, 298 N.W. 598, 238 Wis 
134, 134 ALR. 958. 

94. Conn—Eric v. Walsh, 61 A.2d 
1, 185 Conn 85. 

61 C.J. p 178 note 44. 

95. Ky.—Raydure v. Board of Suprs 
of Estill County, 209 S W. 19, 183 
Ky. 84. 

61 C J p 178 note 45. 

96. Cal —Douglas Aircraft Co v. By- 
ram, 134 P.2d 16, 57 Cal App.2d 811 

61 C.J. p 178 note 46 

97. Va.—Hunton v. Commonwealth, 
183 S.E. 873. 16G Va. 229. 

Income taxes see Infra S5 1089-1110 

98. Va.—Commonwealth v. Safe De¬ 
posit & Trust qo. of Baltimore, Md. f 
155 S E. 895, 155 Va. 462. 

61 C.J. p 178 note 49. 

99. Ky.—Commonwealth v. Green- 
baum, .129 S.W. 565, 139 Ky. 138, 
modified bn other grounds 130 S.W. 
982, 140 Xy. 221. 

61 C.J. p 178 note 60. 

1. Me.—Inhabitants of York Harbor 


Village Corporation v. Libby, 140 
A 382, 126 Me 537. 

61 C J. p 178 note 47 

2. Tonn —Johnson City v Clinch- 
field R Co., 43 S W.2d 386, 163 
Tenn 332 

61 C J p 178 note 52 

Authority to make assessments see 
Infra 6 377. 

3. Ala.—Eliasberg Bros. Mercantile 
Co. v. Grimes, 86 So. 56, 294 Ala. 
492, 11 A.LR 300. 

6.1 C.J. p 178 note 53. 

4. R I.—Burdick v Pendleton, 125 A 
278, 46 R.I 125—Coventry Co v 
Coventry Tax Assessors, 14 A- 877, 
16 R I 240 

5. Cal —Douglas Aircraft Co. v. By¬ 
ram, 134 P 2d 15, 57 Cal.App.2d 
311. 

Taxation of usufructuary interest in 
land see infra 9 94. 

6. US —Richard T. Green Co. v. City 
of Chelsea, C C. A.Mass, 149 F.2d 
927—State of Minnesota v Federal 
Reserve Bank of Minneapolis, D 
C.Minn , 25 F Supp. 14. 

Ga —City of Waycross v. Cotting- 
ham, 4 S.E.2d 67, 60 Ga.App. 463. 

Ill —People ex rel. McDonough v. 
Chicago Union Lime Works Co., 
198 N.E 1, 361 Ill. 304. 

Me —rejepscot Paper Co. ▼. State, 
184 A. 764, 134 Me. 238. 

Mass —City of Boston v. Boston 
Port Development Co., 30 N.E 2d 
896, 308 Mass. 72, 133 A.L.R. 515— 
Collector of Taxes of Milton v. 

171 


City of Boston, 180 NE 116, 278 
Mass 274, 81 A L R 112. 

N Y —Herkimer County v. Village of 
Herkimer, 295 NTS 629, 251 App. 
Div 126, affirmed 18 NE 2d 854, 279 
N Y. 660—Board of Education of 
City of Jamestown v Baker, 272 
NYS. 801, 241 App Div. 674, af¬ 
firmed 195 NE 369, 266 NY. 636. 

Ohio—Monroe v Gemeiner, Com.PL, 
.101 N E 2d 178 

Pa—Day v. Ostergard, 21 A.2d 686, 
146 Pa.Super 27. 

Va.—Revercomb v. Dillard, 42 S E 
2d 844, 186 Va. 647. 

WVa.—State v. Gray, 62 S.E 2d 759, 
132 W.Vfiu 472, appeal dismissed 70 
SCt 104, 338 US 855, 94 L.Ed. 523 

61 C J. p 178 note 57. 

Statute held not xmoonetitntioiial 

WVa—State v. Gray, 52 S.E.2d 759, 
132 WVa. 472, appeal dismissed 70 
SCt 104, 338 U.S. 855, 94 L.Ed 
623. 

7. Ill—Johnson v. Roberts, 102 Ill. 
655. 

R.I.—Steere v. Walling, 7 R.L 817. 

8. N.Y.—Application of New York 
Tel. Co., 13 N.Y.S.2d 369, 257 App. 
Div. 415, appeal granted 14 N.Y.S. 
2d .1005, 267 App.Div. 1099, affirmed 
New York Tel. Co. v. Ferris, 26 NJE. 
2d 805, 282 N.Y. 667. 

61 C.J. p 179 note 58. 

9 . Minn.—Petition of S. R. A., Inc., 
7 NW.2d 484, 213 Minn. 487. 

Okl —Akers v. Hinterg&rdt, 203 P.2d 
883, 201 Okl. 218. 
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ings, structures, or other improvements on it, as 
discussed infra § 72, and all rights and privileges 
belonging or appertaining to the land, 10 or to the 
buildings, structures, and improvements thereon. 11 
More specifically, it has been held to include a 
hydroelectric plant, 12 a pipe lme, 18 and telegraph 
or telephone lines, wires, poles, and appurtenances. 14 
For purposes of taxation it has been declared that 
a thing corporeal cannot properly be appurtenant 
to a thing corporeal; 15 nor in a strict legal sense 
can "land” ever be appurtenant to "land.” 16 

Under statutes defining real estate as including 
tiaims to land, a claim may properly be taxed as 
real estate. 17 

§ 68. Mines, Mining Rights, and Minerals 

a. In general 

b. Severance of ownership 

c. Mining claims 

d. Product of proceeds of mine 

e. Rents and royalties 


a. In General 

Mines In operation and ores or minerals “In place" are 
taxable to their owner ae realty, but minerals extracted 
and brought to the surface are taxable as personalty. 

Mines in operation are taxable as real estate. 18 
Ores or minerals “in place” are taxable to their 
owner as realty, 10 but minerals extracted and 
brought to the surface are taxable as personalty. 20 
Under a statute taxing coal mined and prepared for 
market, coal on hand but unsold at the time of 
assessment is subject to tax. 21 

Statutes forbidding taxation of surface lands oc¬ 
cupied by highways or railroads to abutting property 
owners do not preclude taxation to abutting own¬ 
ers of removable minerals underlying highways or 
railroads. 22 Surface ground of a mine or mining 
claim used for other than mining purposes is sub¬ 
ject to tax on its independent value, 28 and taxation 
may also be laid on the surface improvements. 24 


Exhausted stone quarry, used as 
dump, was subject to taxation —Peo¬ 
ple ex rel. McDonough v. Chicago Un¬ 
ion Lime Works Co., 198 N E. 1, 361 
Ill. 304. 

Island forming 1 in a river within 
the boundaries of a riparian owner 
was subject to taxation.—Anderson- 
Tully Co. v. Murphree, C.C.A.Ark., 
163 F 2d 874. 

A private street not shown to come 
within any of the statutory exemp¬ 
tions was subject to taxation —Wolf- 
son v. Heins, 6 So.2d 858, 149 Fla. 
499. 

“Seated” and “unseated” land 

Land which is in fact seated is not 
subject to taxation as “unseated 
land" but both seated and unseated 
land are taxable in some form.— 
Northumberland County v. Philadel¬ 
phia and Reading Coal & Iron Co., 
C.C.A.Pa., 131 F.2d 6621 
Wild lands 

Me.—Pejepscot Paper Co. v. State, 
184 A. 764, 134 Me. 238. 

10. Minn—Petition of S. R. A., Inc., 
7 N.W.2d 484, 213 Minn. 487. 

N.D —Lower Yellowstone Irr. Dist. 
No 2 v. Nelson, 2 N.W 2d 180, 71 
N.D. 439. 

The Interest of desertland entry- 
man In pnblio lands before his ac¬ 
quisition of a completed equitable ti¬ 
tle thereto Is real property, taxable 
as such under state laws.—Lower 
Yellowstone Irr. Dist. No. 2 v. Nel¬ 
son, supra. 

11s N.D.—Otter Tail Power Co. v. 
Degnan, 252 N.W. 619, 64 N.D. 413. 

1A Wis. —Ford Hydro-Electric Co. v. 
Town of Aurora, 240 N.W. 418, 206 
Wis. 489, followed in Ford Hydro- 


Electric Co. v. Town of Florence, 
240 NW. 422, 206 Wis 602. 

13. U S —Board of Directors of Red 
River Levee Dist. No. 1 of Lafay¬ 
ette County, Ark., v. R. F. C., C.A. 
Ark., 170 F.2d 430. 

14. Statute oonstrued 

In statutes defining “real property" 
for purposes of taxation as including 
“all telegraph lines, wires, poles, 
and appurtenances," the word “appur¬ 
tenances" does not relate to “poles" 
only, but the words “lines," “wires," 
“poles" and “appurtenances" are each 
nouns modified by the word “tele¬ 
graph," which is employed adjectival¬ 
ly and includes “telephone," and all 
accessory apparatus installed within 
central office as an integral part of 
equipment essential to completion of 
a telephone call are Included, al¬ 
though readily detachable from the 
realty—Application of New York 
Tel. Co, 13 N.Y.S.2d 359, 257 App. 
Div. 445, appeal granted 14 N.Y.S 2d 
1005, 257 App Div. 1099, affirmed New 
York Tel. Co. v. Ferris, 26 N.E.2d 
805, 282 N.Y. 667. 

15. N M —Storrie Project Water Us¬ 
ers Ass’n v. Gonzales, 209 P 2d 530, 
53 NM. 421. 

16. N M.—Storrie Project Water Us¬ 
ers Ass’n v. Gonzales, supra. 

17. Ariz.—State v. Watts, 185 P. 934, 
21 Ariz 93, certiorari denied 41 S. 
Ct. 62, 254 U.S. 648, 65 L.Bd. 456. 

61 C.J. p 179 note 59. 

18. Ariz—Waller v. Hughes, 11 P. 
.122, 2 Ariz. 114. 

Minn.—Petition of S. R. A., Inc., 7 N 
W.2d 484, 213 Minn. 487. 

Mont—Musselshell County v. Morris 
Development Co., 11 P.2d 774, 92 
Mont 20L 


Taxation of mining companies see 
infra 9 170. 

No matter what the source of title 

is, if a mine is developed on a tract 
of land, it is to be taxed as a mine 
—Superior Coal Co. v. Musselshell 
County. 41 P 2d 14, 98 Mont 601 

19. Miss —Bailey v. Federal Land 
Bank of New Orleans, 43 So 2d 375, 
207 Miss. 764. 

Okl.—Cornelius v. Jackson, 209 P.2d 
166, 201 Okl. 667, appeal dismissed 
69 SCt 412, 835 U.S. 906, 93 L. 
Ed. 440. 

61 C.J. p 179 note 62. 

Oil and gas, while lying in the 
strata of earth from which they are 
produced, must be taxed as realty to 
owner of land if land is taxable — 
Cornelius v. Jackson, supra—Secrest 
v. Williams, 94 P.2d 262, .185 Okl. 449 
—61 C.J. p 179 note 62 [b], 

2a Wis.—Palmer v. Corwith, 8 
Chandl. 297, 8 Pinn. 267. 

21. Pa.—Commonwealth v. Philadel¬ 
phia & R. Coal & Iron Co., 123 A. 
315, 278 Pa. 338, affirmed 45 S.Ct. 
127, 266 U.S. 688, 69 L.Ed. 455. 

61 C.J. p 179 note 64. 

22. Ind.—Board of Com’rs of Greene 
County v. Lattas Creek Coal Co, 
100 N.E. 561, 179 Ind. 212. 

23. Utah.—Telonis v Staley, 106 P. 
2d 163, 404 Utah 505, reheard 144 
P 2d 518, 104 Utah 637. 

61 C.J. p 179 note 69. 

24. Utah.—Telonis v. Staley, supra. 
61 C.J. p 179 note 70. 

Burfaoe and subsurfaoe structures 
and Improvements distinguished 
Under statute providing that real 
property, for purpose of taxation, 
Includes all “buildings, structures 
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A statute * taxing "anthracite coed** will be given 
effect according to its terms, 26 and does not include 
a patent fuel. 26 

"Coal lands ” The question of what are "coal 
lands” for tax purposes depends on a proper con¬ 
struction of the statutory provisions. 27 

Lack of a statutory method of valuation will not 
preclude separate taxation of minerals. 28 

b. Severance of Ownership 

(1) In general 

(2) By lease 

(1) In General 

Where there hat been no severance of ownership, ren¬ 
dition of the land carries with It the value of the min¬ 
erals; but, In the absence of a constitutional provision 
otherwise providing, where there has been a severance 
of ownership, each owner should pay taxes on his sev¬ 
ered portion, and the mining rights or minerals In land 


may be severed from the surface rights or from the 
general ownership In fee, and thersupon become sepa¬ 
rately taxable to their owner as realty. 

Where there has been no severance of ownership, 
rendition of the land carries with it the value of 
the entire estate, including minerals, 29 and, where 
a mere franchise or privilege to remove minerals 
is granted to another, such privilege remains tax¬ 
able to the owner of the fee as a part of the land, 30 
unless made separately taxable by statute. 31 How¬ 
ever, in the absence of a constitutional provision 
otherwise providing, 32 where there has been a 
severance of ownership, each owner should pay 
taxes on his severed portion, 33 and the mining 
rights or minerals in land may be severed from the 
surface rights or from the general ownership in 
fee, and thereupon become separately taxable to 
their owner as real estate, 34 as by grant and con¬ 
veyance, 35 or by other instrument which in sub- 


and Improvements or other fixtures” 
thereon and all mines, minerals, quar¬ 
ries, and fossils thereunder, quoted 
words apply to Improvements on sur¬ 
face of realty, but not to mines, min¬ 
erals, quarries and fossils thereunder 
—Maro Co v. State, Tex Civ.App.. 168 
S W 2d 610, error refused 
25. Pa.—Commonwealth v. Lehigh 
Coal & Navigation Co., 17 Pa Dist. 
& Co 766, 36 Dauph Co. 262 
20. Pa—Commonwealth v. American 
Briquet Co., 9 Pa Dist. & Co 383 
61 C.J. p 179 note 66 

27. Lands sold under statute 
Federal grant of “coal lands” con¬ 
notes lands classified as coal lands 
and sold under 1873 act, and, hence, 
lands granted, together with coal and 
iron therein, to railroad under 1864 
act were not “coal lands” for tax 
purposes.—Superior Coal Co. v. Mus¬ 
selshell County, 41 P 2d 14, 98 Mont. 
601. 

28. Ind.—Board of Comrs. of Greene 
County v. Lattas Creek Coal Co., 
100 N.E 561, 179 Ind. 212. 

61 C.J. p 179 note 66. 

29. Iowa— Corpus Juris cited in 
Patterson v. May, 29 N.W 2d 647, 
663, 239 Iowa 602. 

61 C J. p 179 note 71. 

Property and Improvements taxable 
as whole 

All mining property, including min¬ 
ing claims, mineral deposits, work¬ 
ings, machinery used in connection 
therewith, and all buildings and sur¬ 
face improvements on or appurtenant 
to the mines or mining claims wheth¬ 
er on or off the claim, and all mills, 
smelters, refineries, or reduction 
works used exclusively for purpose of 
reducing or smelting ores from a 
mine or mining claim by owner there¬ 
of, should be taxed as real estate and 
as a whole, all parts being consider¬ 


ed as a unit—Telonis v. Staley, 106 
P 2d 163, 104 Utah 506, reheard 144 
P 2d 613, 104 Utah 537. 

30. Tex.—Texas Co v. Daugherty, 
17G SW 717, 107 Tex 226, L R.A. 
1917F 989. 

61 C.J. p 179 note 72. 

A mere license or privilege to 
search for and extract minerals does 

not effect a severance so as to make 
minerals taxable to the licensee or 
holder of the privilege—Kansas Nat¬ 
ural Gas Co v Neosho County, 39 P 
760, 76 Kan. 335—61 C J. p 180 note 
76 

31. Mont—Fulton Oil Co. v. Toole 
County, 283 P. 769, 86 Mont. 367. 

61 C.J. p 179 note 73 

32. La.—Barthold v. Dover, App., 

153 So. 49, rehearing denied 163 So. 
724 j 

33. Ill —Shell Oil Co v. Moore, 48 N. 
E 2d 400, 382 Ill 556 

Iowa.—Corpus Juris cited in Patter¬ 
son v May, 29 N.W.2d 647, 653, 
239 Iowa 602. 

Kan—Itathbun v. Williams, 121 P 
2d 213, 154 Kan 601 
Ohio—Yoss v. Markley, Com Pl. # 68 
N E 2d 399 

Pa —Appeal of Western Middle Field 
Coal Co. from 1942 Assessment and 
Valuation of Beal Estate in Vari¬ 
ous Municipalities in Schuylkill 
County, Com.Pl., 42 Sch.Leg.Rec. 
143 

Tex.—Watkins v. Certain-Teed Prod¬ 
ucts Corp„ Civ App, 231 S.W.2d 
981—Bell v. Turkey Independent 
School Dist., Civ.App., 214 S.W.2d 
834, refused no reversible error. 

61 C.J. p ,180 note 77. 

Effect of severance in general see 
Mines and Minerals S 156. 

Under statute providing that, 
where mineral interests are owned 
separately from surface interest, all 
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such interests shall be assessed and 
taxed separately from surface inter¬ 
ests, every separately owned mineral 
interest in land is subject to sepa¬ 
rate taxation —Bailey v. Federal 
Land Bank of New Orleans, 40 So. 2d 
173, 206 Miss 354. 

34. Ill— Shell Oil Co. v. Moore, 48 
NE 2d 400, 382 Ill. 656 

Mo —Kernkamp v Wellsville Fire 
Brick Co, 170 SW2d 692, 237 Mo. 
App 467 

Pa.—Appeal of Baird, 6 A 2d 306, 334 
Pa 410—Appeal of Western Middle 
Field Coal Co. from 1942 Assess¬ 
ment and Valuation of Real Estate 
in Various Municipalities in 
Schuylkill County, Com.Pl., 42 Sch. 
Leg Rec 143. 

61 C J p 180 note 79. 

Natural gas 

Ohio—Blackmore v. P. & G Oil St 
Gas Co , 3 N E.2d 924, 52 Ohio App. 
430. 

Whether speculative mineral rights 
should be taxed depends on whether 
there is any value to tax.—Sims v. 
Vosburg, 91 P 2d 434, 43 N.M. 255. 

In Oklahoma 

(1) It has been held that the inter¬ 
est of owners of minerals and rights 
therein may be severally assessed 
for taxation.—Mitcham v. Bowers, 
188 P.2d 863, 36G, 199 Okl. 568 

(2) It has also been held, how¬ 
ever, that mineral interests are not 
taxable as such, but such interests 
or royalty is represented by the land 
as a subject of taxation—Smith v. 
Anderson, 162 P.2d 178, 196 Okl. 26— 
Secrest v. Williams, 94 P.2d 252, 186 
Okl. 449. 

35. tJ.S.— Chicago, Wilmington St 
Franklin Coal Co. v. Minier, CCA 
111., 127 F.2d <1006. certiorari de¬ 
nied Howell v. Chicago, Wilming¬ 
ton and Franklin Coal Co., 68 S.Ct. 



TAXATION 


$4 C.J-S. 


5 68 

•stance and legal effect creates a Separately taxable 
ownership in realty .* 6 . 

The reservation of minerals and the right to 
mine them constitutes taxable property, 67 and un¬ 
less made taxable as personalty by statute, 38 has 
been held taxable as an interest in land, 39 even if 
only of nominal value, 46 and in the absence of 
positive proof that minerals are present. 41 A 
reservation of minerals without the right to mine 
them may constitute a taxable estate. 42 

A right of way, reserved in connection with reser¬ 


vation of mining rights, has been held taxable prop¬ 
erty. 48 

(2) By Lease 

A mere teas* for a term of years of the right to mine 
mfnerala does not effect Such a severance of title ai to 
make the Interest of the leasee taxable as realty, but a 
lease, particularly under some statutory or constitutional 
provisions, may by Its terms effect a aeverance and cre¬ 
sts a separately taxable estate. 

A mere lease for a term of years of the right to 
mine for and extract'coal or other minerals from the 
land does not effect such a severance of the title 
as to make the interest of the lessee taxable as 
realty. 44 Where a lease of minerals is silent on the 


74, 317 U.S. 669, 87 L Ed. 538— 
Buttram v Gray County, CCA 
Tex., 62 F.2d 44, certiorari denied 
53 S.Ct. 625, 289 U.S. 728, 77 L Ed. 
1478. 

HI.—Deverick v. Bline, 89 N.E 2d 43, 
404 Ill. 302—Shell Oil Co. v. Moore, 
48 N.E.2d 400, 382 Ill. 556—Jilek v. 
Chicago, Wilmington & Franklin 
Coal Co., 47 N.E.2d 96, 382 Ill. 241, 
146 A L.R. 871. 

Miss.—Bailey v. Federal Land Bank 
of New Orleans, 40 So.2d 173, 206 
Miss. 354 

Mont—Musselshell County v. Morris 
Development Co., 11 P.2d 774, 92 
Mont. 201. 

N.M.—Sims v. Vosburg, 91 P.2d 434, 
43 NM 265. 

Ohio.—Yoss v. Markley, Com.Pl., 68 
N.E.2d 399. 

Tex.—Electra Independent School 
Dist v. W. T. Waggoner Estate, 
168 S W.2d 645, 140 Tex. 483. 

61 C.J. P 180 note 79. 

Taxable Interest conveyed 

Instrument, conveying interest in 
minerals under lands, with right of 
Ingress and egress for exploration 
and development, subject to certain 
exceptions and reservations, convey¬ 
ed taxable interest in lands, and 
reservation of oil and gas produced 
until grantor received agreed price 
did not give grantee mere option or 
render acquisition of taxable interest 
in land dependent on full payment 
of price, nor was existence of gran¬ 
tee's right to make' new leases of 
lands on termination of those exist¬ 
ing when interest in minerals was 
conveyed necessary in order to render 
such interest taxable.—Buttram v. 
Gray County, C.C.A.Tex., 62 F.2d 44, 
certiorari denied 53 S Ct 626, 289 U.S. 
728, 77 L Ed. 1478. 

m l Ill.—Deverick v. Bline, 89 NJL2d 
48, 404 Ill 302. 

Kan.—Rathbun v. Williams, 121 P.2d 
243, 154 Kan. 601. 

MisSk—Bailey v. Federal Land Bank 
Of Now Orleans. 40 So.2d 178, 206 

Miss. Hi. 


j Ohio —Yoss v. Markley, Com.Pl„ 68 
| N E 2d 399 
61 C.J. p 181 note 80. 

37. Ill—Shell Oil Co. v. Moore, 48 
N E»2d 400, 382 Ill. 556. 

Miss—Stern v Parker, 25 So 2d 787, 
200 Miss. 27, suggestion of error 
overruled 27 So 2d 402, 200 Miss. 27. 
Ohio —Yoss v. Markley, Com PI., 68 
NE 2d 399 

Tex—State v Quintana Petroleum 
Co., 133 SW.2d 112, 134 Tex. 179, 
128 A L R 843, rehearing denied 
134 S W.2d .1016, 184 Tex. 179, 128 
A.L.R. 860. 

61 C.J. p 181 note 82. 

Reservation with right of entry 

Where reservation in deed creat¬ 
ed two estates in the described land, 
the surface and the oils, minerals, 
and clay, with right of entry, both es¬ 
tates were BUbject to assessment for 
taxation, separately or as a unit, and 
reservation of one-half interest in 
all deposits of clay, oil, and minerals, 
was subject to ad valorem taxation. 
—Stern v. Parker, 25 So 2d 787, 200 
Miss. 27, suggestion of error overrul¬ 
ed 27 So.2d 402. 200 Miss 27. 

38. Statute cons trued 

Under statute defining personalty 
for tax purposes as “equities in state 
lands, easements, and reservations," 
mineral reservations were assessable 
as personalty and not as realty, as 
against contention that under ejus- 
dem generis rule reservations in 
state lands only were intended to be 
classified as personalty, since the 
reservations in state lands were not 
taxable.—In re Wlnton Lumber Co., 
63 P.2d 664, 57 Idaho 131. 

39. Ill—Shell Oil Co. v. Moore, 48 
N.E 2d 400, 382 Ill. 556. 

Miss.—Stern v. Parker, 25 So.2d 787, 
200 Miss. 27, suggestion of error 
overruled 27 So.2d 402, 200 Miss. 27. 
Tex —State v Quintana Petroleum 
Co., 133 S.W 2d 112, 184 Tex. 179, 
128 A.L.R. 843, rehearing denied 
184 S.W.2d 1016, 184 Tex. 179, 128 
A.L.R. 850. 

61 C.J. p 181 note 88. 


Direet interest in land and not lien 

The reservation to the lessor of a 
portion of minerals produced from 
the land until the proceeds of sale by 
lessor of such portion should aggre¬ 
gate a specified amount constituted 
an “interest in land" taxable to the 
lessor, since the reserved right was 
at least an incorporeal or nonposses- 
sory interest, was within the defini¬ 
tion of “real property" for purpose 
of taxation, and was a direct or im¬ 
mediate interest in the minerals as 
distinguished from the interest of a 
lienor which is collateral as security 
for a personal obligation of absolute 
liability —State v. Quintana Petro¬ 
leum Co, supra. 

Incorporeal hereditament 

Where United States granted lands 
to railroad which sold lands, reserv¬ 
ing any coal and iron therein and 
right to enter for exploring and min¬ 
ing, right to enter was an incorpo¬ 
real hereditament with respect to 
taxation —Superior Coal Co. v. Mus¬ 
selshell County, 41 P 2d 14, 98 Mont. 
601. 

40. Colo—Union Pac R. Co. v. Han¬ 
na, 214 P. 550, 73 Colo. 162, 214 

41. Colo—Union Pac R Co v Han¬ 
na. 214 P. 650, 73 Colo. 162, 214 

Cnd—Board of Com’r 3 of Greene 
County v. Lattas Creek Coal Co, 
100 NE 561, 179 Ind. 212. 

61 C J p 181 note 85 

42. Pa.—Raub v. Lackawanna Coun¬ 
ty, 60 Pa.Super. 462. 

61 C.J. p 181 note 86. 

43. Mont.—Anaconda Copper Mining 
Co. v Ravalli County, 158 P. 682, 
52 Mont. 422. 

44 . Miss.—Bailey v. Federal Land 
Bank of New Orleans, 48 So.2d 375, 
207 Miss. 764. 

Wyo.—Miller v, Buck Creek Oil Co., 
269 P. 43, 38 Wyo. 505, 78 A.L.R. 
821. 

61 C.J. p <180 note 75. 

Oil and gas leases held not taxable 

Okh—State v. Shamblin, 90 P.2d 1958, 
186 Okl. 126, followed in State v. 
Kirohner, 90 P.2d 1056, 185 Okl. 
129. 
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subject, the obligation to pay taxes ordinarily rests 
on the lessor; 45 but this general rule yields to a 
presumption to the contrary, where overbalancing 
considerations lead to that result. 46 Thus, a lessee, 
who is the virtual owner of minerals may be con¬ 
sidered the owner for purposes of taxation, 47 that 
is, a lease, particularly under some statutory or con¬ 
stitutional provisions, 48 may by its terms effect a 
severance and create a separately taxable estate, 49 
as where in substance and legal effect it amounts 
to a grant and conveyance. 60 Where the lease in 
effect creates a divided ownership between the 
mineral and the surface, each of the parties is 
liable only for the taxes assessed against his re¬ 
spective property, 61 unless it is otherwise agreed, 
between the parties, by a special stipulation in the 
lease. 62 Thus, in the absence of such special agree¬ 


ment'if ihe lessee becomes the owner of mineral 
in place, he is chargeable With the taxes on it from 
the date of the lea$e, 63 and this liability i 9 not 
shifted to the lessor by the fact that he has, without 
objection, paid the taxes thereof for several years. 54 
As in case of other leases the lessee is liable for 
all taxes on improvements placed on the land by him 
for the operation of the mine. 55 

c. Mining Claims 

Mining claims duly located are property, and unless 
expressly exempt are taxable as such, and on# who pur¬ 
chases a mining claim may not destroy its taxability by 
selling the surface with reservations and retaining the 
subsurface. 

Mining claims duly located are property, and un¬ 
less expressly exempt are taxable as such, 56 wheth- 


46. Wyo —Miller v Buck Creek Oil 
Co., 269 P. 43, 38 Wyo. 605, 73 A. 
LR. 821. 

4k6. Wyo —Miller v. Buck Creek Oil 
Co, supra. 

47. Wyo.—Miller v. Buck Creek OH 
Co, supra. 

61 C J p 180 note 75 [a] 

48. US—Chicago, Wilmington & 
Franklin Coal Co v Mimer, CCA 
Ill , 127 F 2d 1006, certiorari denied 
Howell v Chicago, Wilmington and 
Franklin Coal Co, 63 S.Ct. 74, 317 
US. 669, 87 LEd 538. 

61 C J. p 180 note 74. 

Xn California 

(1) Oil, gas, and mining leases are 
"real estate" and taxes paid thereon 
are real property taxes, notwithstand¬ 
ing such taxes are collected In same 
manner as personal property taxes. 
—Bamsdall Oil Co. of California v. 
Merriam, D.C.Cal, 8 F Supp 185— 
6.1 C.J P 180 note 74 [b]. 

(2) So, lessee interests under leas¬ 
es for production of petroleum prod¬ 
ucts are "real property" for taxa¬ 
tion purposes, being more than the 
interest of a lessee under an ordinary 
lease for use and occupancy.—Delan¬ 
ey v. Lowery, 154 P.2d 674, 25 Cal 2d 
561, followed in Hoyt v. Woody, 154 
P 2d 680, 25 Cal 2d 947 

49. Ky.—Head v. Little, 226 SW.2d 
322, 312 Ky. 10—Commonwealth v 
Elkhorn Piney Coal Mining Co, 43 
S W.2d 684, 241 Ky. 245 

Miss—Bailey v. Federal Land Bank 
of New Orleans, 40 So.2d 173, 206 
Miss, 354—Gulf Refining Co. v. 
Stone, 21 So 2d 19, 197 Miss. 713. 
Tex.—Thomason v. Veal, Civ.App„ 
144 S.W. 2d 361, reversed on other 
grounds Veal v. Thomason, 159 S. 
W.2d 472, 188 Hex, 841—Quintana 
Petroleum Co. v. State, Clv.App., 
127 S.W 2d 854, affirmed State v. 
Quintana Petroleum Co., 183 S.W. 
2d 112, 134 Tex. 179, 128 A.L.R. 843, 

. rehearing denied 134 S.W.2d 1016, 


134 Tex. 179, 128 ALR 850—Amer¬ 
ican Liberty Oil Co r. State, Civ. 
App, 125 S W 2d 1107—Rhoads 

Drilling Co. v State, Civ App , 105 
S W 2d 298 

Trader ordinary oil and gas lsafs, 

interest of lessor and lessee is taxa¬ 
ble —Prince Bros. Drilling Co v. 
Fuhrman Petroleum Corp., Tex.Civ. 
App , 150 S W 2d 314, error refused. 

OH and gas not separate item of val¬ 
uation 

An oil or gas lease, with right of 
entry, is an estate in land, subject 
to ad valorem taxation, but not in¬ 
cluding the oil or gas as a separate 
item of valuation —Gulf Refining Co 
v. Stone, 21 So 2d 19, 197 Miss. 713. 
Contract held lease and not contract 
of hire 

Contracts between state and oil 
drilling company have been held "oil 
and gas leases" taxable as real es¬ 
tate, rather than mere "contracts of 
hire," where contracts were designat¬ 
ed as leases, parties spoken of as 
lessor and lessee, and positive grant 
of premises was made by state for 
period of time in consideration of 
royalties, although drilling company 
was to receive title to oil and gas 
only when produced.—American Lib¬ 
erty Oil Co. v. State, Tex Civ.App., 
125 SW.2d 1107—Rhoads Drilling 
Co v. State, Tex.Civ.App., 105 S.W. 
2d 298 

Provision against assignment 

In determining whether interest in 
oil conveyed by oil and gas lessee 
to contractor for drilling wells was 
taxable as an interest in land, the 
provision of contract that It should 
be nonasslgnable by contractor was 
immaterial —Prince Bros. Drilling Co. 
v. Fuhrman Petroleum Corp., Tex.Civ. 
App., 160 S.W.2d 814, error refused. 

50. HI.—Simmons Coal Co. v. Board 
of Review of Pulton County, 118 
NE. 753, 282 Ill. 396. 

61 C.J. p 181 note 81. 
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Contract not a conveyance of miner¬ 
als In place 

Contract in writing constituted 
lease and not conveyance of minerals 
in place with respect to liability of 
lessees for taxes assessed against 
minerals under the lands, notwith¬ 
standing contract was for long term 
of years, where it had all earmarks 
of lease in that right given thereun¬ 
der to lessees was only to mine on 
payment of a certain royalty per ton 
—Head v. Little, 226 S.W 2d 322, 812 
Ky. 10 

51. Ky.—Head v. Little, supra. 

40 C.J. p 1016 note 73. 

52. Ky.—Head v Little, supra. 

40 C J. p 1016 note 74 

58. Fa.—Millard v. Delaware, etc., R. 

Co, 87 A. 601, 240 Pa. 284. 

40 C J. p 1016 note 75. 

54. Pa —Millard v. Delaware, etc., R. 
Co, supra. 

55. US—In re Huddell, D.C.Pa., 16 
F. 373, affirmed, C.C., 47 F. 207. 

56. Utah—Telonis v Staley, 106 P 
2d 163, 104 Utah 605, reheard 144 
P 2d 513, 104 Utah 537. 

61 C.J. p <181 note 89 
Property in claim in general and 
nature of locator’s title or interest 
see Mines and Minerals ( 60 
Perfected mining claim is taxable 
—Ickes v. Virginla-Color&do Develop¬ 
ment Corporation, App.D.C., 55 SCt 
888, 295 U.S. 639, 79 L.Ed. 1627— 
Wilbur v. U. S ex rel. Krushnic, App. 
D.C., 50 S.Ct. 103, 280 U.a 306. 74 
L.Ed. 445. 

Everything to center of earth Is 
embraced in tax on mining claim.— 
Musselshell County v. Morris Devel¬ 
opment Co., 11 P.2d 774, 92 Mont. 
201 

Separate taxation of surface and 

Words "surface ground," within 
constitution contemplating separate 
taxation of mining claims and surface 



§ « 

cr held under patent, application for patent, or 
mining location , 67 and may be sold for the nonpay¬ 
ment of taxes without infringing the title of the 
United States, 68 One who purchases a mining 
claim may not change its character and destroy its 
taxability as such by the simple device of selling 
the surface with reservations and retaining the sub¬ 
surface contents, 68 but a transfer of the surface 
and use thereof by the grantee for other than 
mining purposes may create separable taxable inter¬ 
ests. 68 

A possessory right to a mining claim has been 
held property subject to taxation. 61 

d. Product or Proceeds of Mine 

Taxation of mfnot according to their annual output 
or the annual not proceeds of their operation Is permis¬ 
sible, and such tax may preclude taxation of the min¬ 
eral contents of a mine In situ. 

It is customary in some states to assess and tax 
mines according to their annual product or output 
or according to the annual net proceeds of their 
operation, which is a permissible form of taxa¬ 
tion, 62 and a tax on the gross receipts from total 
production has been held applicable, even though the 
products of the mine were consumed instead of sold 
by the taxpayer. 68 Under constitutional provisions 
for taxation of mines based on their annual net 
proceeds, it has been held that all mines are sub¬ 
ject to tax, 64 provided they yield net proceeds, 66 
and that the tax imposed is essentially one on per¬ 
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sonal property. 66 

It has been declared that the real question in 
connection with any mineral lease, as to who is 
ultimately to pay a tax on the product severed, is 
whether the owner of the soil retains the owner¬ 
ship in whole or in part of the product severed, 
to be delivered in kind or accounted for in money, 
or is merely to receive a moneyed consideration for 
the privilege of severing the product from the 
soil, in which latter case the product belongs to 
the one by whom it is severed and is taxable to 
him. 67 Where under the lease both the lessor and 
the lessee may be considered owners of part of the 
product, the tax should be borne by both parties 
in proportion to their interest. 68 

Exclusive character of tax. A tax imposed on 
the annual net proceeds of a mine may be so far 
exclusive as to preclude taxation of the mineral con¬ 
tents of a mine in situ, 68 although the reserved 
right to enter, explore for, and extract minerals may 
be taxed as an interest in realty. 70 A tailings dump 
has been held not subject to separate taxation as 
personal property where net proceeds thereof are 
taxed as a mine product. 71 

The term f, net proceeds” as used in laws provid¬ 
ing for taxation of the net proceeds of mines, may 
be defined as the sum remaining after subtraction 
from the gross yield of all deductions permitted by 
law, 72 and, in the absence of statutory provision for 
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ground, does not contemplate that 
use of surface ground for nonmining 
purposes shall exceed requirements 
of proper surface uses, such as graz¬ 
ing 1 , agricultural, residential, or town- 
site purposes, word “surface" mean¬ 
ing prima facie top of earth —Superi¬ 
or Coal Co. v. Musselshell County, 
41 P.2d 14, 98 Mont. 501. 

57. Colo—Wood v. McCombe, 86 P. 
819, 87 Colo 174, 119 Am S R 269, 
affirmed 28 S Ct. 263, 208 US. 226, 
52 L Ed 464. 

61 C.J. pl&l note 90. 

58. U S.—Forbes v. Oracey, Nev., 94 
U S 762, 24 L.Ed 818. 

59. Mont.—Superior Coal Co. v. Mus¬ 
selshell County, 41 P.2d 14, 98 
Mont. 501. 

90. Mont—Musselshell County v. 
Morris Development Co., 11 P.2d 
774, 92 Mont 201. 

91- Wash.—American Smelting A 
Refining Co. v. Whatcom County, 
194 P.2d 963, 13 Wash.2d 295. 

61 C.J. p 181 note 92. 

L«ftM of uapateated claims 

Possessory rights in mining claims 
enjoyed , under lease from another 
lioldlng location notices of unpatent¬ 
ed mining claims constitute “prop* 


f erty*' within constitution contemplat- 
* ing that all property within state 
shall be taxed and such rights are 
subject to taxation.—American Smelt¬ 
ing & Refining Co. v. Whatcom Coun¬ 
ty, supra. 

82. Mont—Brophy Coal Co. ▼. Mat¬ 
thews, 233 P.2d 397. 

Okl.—State v. Indian Royalty Co., 58 
P.2d 60-1, 177 Okl. 238, followed in 
Indian Royalty Co. v. State, 61 P. 
2d 1374. 

Utah.—Tintic Standard Mining Co. v. 
Utah County, 15 P.2d 633, 80 Utah 
491. 

Wyo—Miller v. Buck Creek Oil Co., 
269 P. 43, 38 Wyo. 605, 73 A.L.R 
821. 

61 C.J. p 182 note 94. 

Income taxes see infra f! 1089-1110. 

Production of preoedlag year is 
basis of tax.—First Nat. Bank of Chi¬ 
cago v. Central Coal & Coke Co., D.C. 
Wyo., 3 F.Supp. 433. 

63. US.—Missouri, K. & T. Ry. Co. 

v. Meyer, D.C.Okl., 204 F. 140. 

61 C.J. p 182 note 95. 

04. Mont—Northern Pac. Ry. Co. v. 
Musselshell County, 169 P. 53, 54 
Mont. 96 

61 C.J. p 182 note 96. 
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| 65. Mont—Northern Pac Ry. Co. v. 

Musselshell County, supra. 

! 61 C.J. p 182 note 97 

66. Mont.—Northern Pac. Ry. Co. v. 
Musselshell .County, supra. 

67. La —Brewer v. Forest Gravel 
Co., 135 So. 872, 172 La. 828. 

lessee held liable for tax 
U.S.—State of Oklahoma v. State of 
Texas, 45 S Ct. 101, 266 U.S. 298, 
69 LEd, 296. 

La—Brewer v. Forest Gravel Co., 135 
So 372, 172 La. 828. 

68. Wyo—Miller v. Buck Creek Oil 
Co., 269 P. 43, 38 Wyo. 505, 73 A. 
L.R 821. 

69. Mont.—Byrne ▼. Fulton Oil Co., 
278 P. 614, 85 Mont. 329. 

61 C.J. p 182 note 2. 

70. Mont.—Hinz ▼. Musselshell 
County, 267 P. 1113, 82 Mont. 502. 

61 C.J, p 182 note 3. 

7L U.S.'—Beaver County v. South 
Utah Mines and Smelters, C.C A 
Utah, 17 F.2d 577, certiorari denied 
47 SCt 669, 274 U.S. 746, 71 L.Ed. 
1328. 

61 C.J. p 182 note 4. 

78. Mont—Northern Pao. Ry. Co. ▼. 
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deduction thereof, the amount paid for rental or 
royalty constitutes part of the taxable net pro¬ 
ceeds. 7 * 

Tailings, for tax purposes, if they are spread on 
and mingle with the earth, become a part of the 
real estate, 74 but, if they are kept separate there¬ 
from, are personal property. 76 Tailings, with an 
ascertained, separable value, severed and removed 
from mining claims and placed on other and sepa¬ 
rate lands, constitute a unit of property entirely 
apart from the mine from which they were ex¬ 
tracted, 76 and are not taxable as proceeds of min¬ 


ing claims from which they were taken. 77 
e. Rents and Royalties 

In the absence of an exemption, the royalty Interest 
In minerals or a mine la property subject to taxation. 

In the absence of an exemption, the royalty inter¬ 
est in minerals or a mine is property subject to 
taxation 78 to the owner thereof. 79 Such royalty 
interest may be taxable as net proceeds, 80 or as 
personalty, 81 or the tax may be one on the land 
based on the right reserved m the owner of the 
fee, 82 and not on the products of the mine severed 


Musselshell County, 238 P. 872, 74 
Mont 81 

61 C J. p 182 note 6. 

“Wat annual proceeds of mine” 

within constitutional provision for 
taxation means what is annually rea¬ 
lized from products, above costs and 
expenses of obtaining: proceeds and 
converting: them into money—Tintic 
Standard Mining: Co. v Utah County, 
16 P.2d 633, 80 Utah 491. 

Payments to union for welfare fund 
were deductible as “moneys expended 
for necessary labor” in determining: 
company’s net proceeds tax under 
statute providing: that net proceeds 
shall be ascertained by subtracting 
from value of gross product all “mon¬ 
eys expended for necessary labor ”— 
Brophy Coal Co. v. Matthews, Mont, 
233 P 2d 397. 

73. Mont.—Northern Pac. Ry. Co. v. 
Musselshell County, 238 P. 872, 74 
Mont 81 

61 C J p 182 note 6. 

74. Mont.—Foreman v. Beaverhead 
County. 161 P.2d 624, 117 Mont 657. 

75. Mont —Foreman v. Beaverhead 
County, supra. 

Tailings dump held taxable as per¬ 
sonalty 

Mont.—Foreman v. Beaverhead Coun¬ 
ty, supra. 

76. US—South Utah Mines & 
Smelters v. Beaver County, Utah, 
43 S Ct 677, 262 U.S 326, 67 L.Ed. 
1004. 

77. U.S.—South Utah Mines & 
Smelters v. Beaver County, supra 

61 C.J p 182 note 1. 

Tailings dump not a “mine” 

Tailings dump forming a definite 
and segregated body or mass classifi¬ 
able as personal property was not a 
“mine,” and, hence, proceeds of the 
sale of valuable minerals removed 
therefrom were not taxable as “net 
proceeds of a mine ”—Foreman v 
Beaverhead County, 161 P.2d 624, 
117 Mont 667. 

78. Miss —Bailey v. Federal Land 
Bank of New Orleans, 43 So 2d 376, 
207 Miss 764. 

Mont—Northern Pac. Ry. Co. v. Gas 
Development Co., 62 P.2d 204, 103 

84 C. J.S.—12 


Mont 214—Forbes v Mid-Northern 
Oil Co., 46 P 2d 673, 100 Mont 10. 
Tex —Electra Independent School 
Dist. v. W. T. Waggoner Estate, 
168 S W 2d 645, 140 Tex. 483— 
Bashara v Saratoga Independent 
School Dist, 163 S W 2d 631, 139 
Tex 632—Sheffield v. Hogg, 77 S W. 
2d 1021, 124 Tex 290, rehearing de¬ 
nied Sheffield v Hoag, 80 S W 2d 
741, 124 Tex. 290—Federal Royalty 
Co. v. State, 77 S W 2d 1021, .124 
Tex 290, rehearing denied 80 S W. 
2d 741, 124 Tex 290—American 

Liberty Oil Co v. State, Civ App, 
197 S W 2d 381, refused no revers¬ 
ible error—Bracken v. Van Zandt 
County. Civ App., 74 S.W.2d 640, er¬ 
ror refused 
61 C J p 183 note 9. 

Oil and gas 

(1) A royalty interest under an oil 
and gas lease is subject to taxation 
Miss—Bailey v Federal Land Bank 

of New Orleans, 40 So 2d 173, 206 
Miss 354. 

Tex —Victory v. Hinson, 102 S.W.2d 
194, 129 Tex. 30—McLean v. State, 
Civ App., 18.1 S W 2d 725, error re¬ 
fused, certiorari denied 65 S Ct 
1014, 324 US 870, 89 L Ed. 1426— 
Baldwin v. Hull-Daisetta Independ¬ 
ent School Dist, Civ App., 95 S.W. 
2d 1350, error dismissed. 

(2) It has also been held that a 
perpetual royalty interest in oil and 
gas created prior to lease for produc¬ 
tion and an overriding royalty inter¬ 
est created out of interest of oil 
and gas lessee are property interests, 
real or personal, subject to taxation 
—Bailey v Federal Land Bank of 
New Orleans, 40 So 2d 173, 206 Miss. 
354 

(3) So it has been held that a 
producing oil and gas royalty inter¬ 
est is legally assessable for ad valor¬ 
em taxes—State v Cummings, 40 So. 
2d 587, 206 Miss. 630. 

79. Miss—Bailey v. Federal Land 
Bank of New Orleans, 43 So.2d 376, 
207 Miss. 764—State v. Cummings, 
40 So.2d 687, 206 Miss. 630. 

Mont,—Northern Pac. Ry. Co. v. Gas 
Development Co., 62 P.2d 204, 103 
Mont. 214. 


Tex—Sheffield v. Hogg, 77 S.W.2d 
1021, 124 Tex 290, rehearing denied 
Sheffield v. Hoag, 80 S.W.2d 741, 124 
Tex. 290—Federal Royalty Co. v. 
State, 77 S W 2d 1021, .124 Tex 290, 
rehearing denied 80 9 W 2d 741, 124 
Tex. 290. 

61 C J. p 183 note 10. 

Withholding tax not unconstitutional 
Statute taxing oil royalty Interest 
and authorizing well operator to with¬ 
hold from proceeds of such royalty 
coming into his hands the amount of 
tax paid by him on such royalty or 
royalty interest was not unconsti¬ 
tutional.—Forbes v Mid-Northern Oil 
Co.. 45 P.2d 673, 100 Mont. 10. 

lessor, in absenoo of contractual 
obligation to contrary, has duty to 
pay tax on royalty received under 
lease—Northern Pac. Ry Co v. Gas 
Development Co., 62 P.2d 204, 103 
Mont. 214 

80. Xn Montana 

(1) There is authority supporting 
the rule stated in the text.—North¬ 
ern Pac. Ry. Co v. Gas Develop¬ 
ment Co., supra—61 C.J. p 183 note 
U. 

(2) However, more recently It has 
been held that a royalty interest un¬ 
der existing and future leases does 
not constitute “annual net proceeds” 
of mines within statute providing for 
taxation thereof as other personal 
property.—Hist v. Toole County, 159 
P.2d 340, 117 Mont. 426, 162 A.L.R. 
406 

81. Kan.—Rathbun v. Williams, 121 
P.2d 243, 154 Kan. 601. 

82. N.T.—In re Jenney's Estate, 82 
N.Y.S.2d 657, 193 Misc. 162, apply¬ 
ing law of Texas. 

Tex.—Electra Independent School 
Dist. v. W. T. Waggoner Estate, 
168 S.W. 2d 645, 140 Tex. 483- 
Victory v. Hinson, 102 S.W.2d 194, 
129 Tex. 30—Sheffield v. Hogg, 77 
S.W.2d 1021, 124 Tex. 290, rehear¬ 
ing denied Sheffield v. Hogg, 80 S. 
W.2d 741, 124 Tex. 290—Federal 
Royalty Co. v. State, 77 S.W 2d 
1021, 124 Tex 290, rehearing denied 
80 S W 2d 741, 124 Tex. 290—Mc¬ 
Lean v State, Tex Civ App., 181 
S W 2d 725, error refused, certio- 
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from the royalty, 8 * in accordance with prbvisions of 
local law. Mining rents past-due have been held 
taxable as credits, 84 although unaccrued mining 
rents have been held not so taxable. 85 

§ 69. Water, and Riparian or Other Water 
Rights in General 

a. In general 

b. Consumption and irrigation 

c. Power 

d. Accretion to riparian land 

e. Submerged lands 

a. In General 

Soma authorities, but not others, hold that water 
iHghta may be the subject of independent taxation. 

It has been broadly stated that water, 86 or a water 
right, 87 is not independently taxable, and that the 
right to use water may be taxed only as an incident 
or appurtenance to some land. 88 Other authorities 
hold that water rights may be the subject of in¬ 


dependent taxation. 8 * 

b. Consumption and Irrigation 

Water rights In connection with consumption and 
Irrigation have been held subject to taxation and suscep¬ 
tible of Independent taxation where not appurtenant to 
land, or as an Incident to land where appurtenant thereto. 

Courts using the term in connection with con¬ 
sumption of water and irrigation have held that a 
“water right” is property subject to taxation, 90 to 
be classified for tax purposes as personalty, 91 and 
susceptible of independent taxation where not ap¬ 
purtenant to land, 92 but have also held that a water 
right when considered otherwise than as personalty 
is not subject to independent taxation, 98 and that, 
where water rights are appurtenant to land, they 
are not taxable independent of the land but should 
be taxed as an incident thereof. 94 Where taxed 
as appurtenant to land, such water rights are re¬ 
garded as real estate in the nature of improve¬ 
ments. 95 


rarl denied 65 S Ct 1014, 324 U.S 
’ 870, 89 LEd 1425—Baldwin v 

Hull-Daisetta Independent School 
IMst, CivApp, 95 S.W.2d 1350, 
error dismissed—Wilcox v. Hull- 
Daisetta Independent School Diet., 
Civ.App., 95 SW.2d 490, error re- 
fused-'-Bracken v. Van Zandt Coun¬ 
ty, Civ.App, 74 S.W.2d 540, error 
refused 

61 C J p 183 note 12. 

Intent to make personal property 
Where transferor of oil lease re¬ 
tained, as part of consideration, right 
to share In the oil production to 
certain extent thereof or its money 
equivalent, transferor's right was 
"interest In land” taxable ad valorem 
to transferor, notwithstanding parties 
Intended to make oil-payment right 
personal property.—Stanolind Oil & 
Gas Co v. State, Tex Civ.App., 199 
S.W.2d 631, error refused—McLean v. 
State, 181 S.W.2d 725, Tex Civ.App., 
error refused, certiorari denied 65 S. 
Ct. 1014, 324 U.S. 870, 89 LEd. 1425. 
Reservation until oerfeain amount paid 
A mineral payment created either 
by grant or by reservation of title 
to a fractional interest in the min¬ 
erals until a certain amount of money 
has been paid to the owner' of the 
minerals is an "interest in land," 
and subject to taxation as such.— 
American Liberty Oil Co. v. State, 
Tex.Civ.App, 197 sw.2d 381, re¬ 
fused no reversible error. 

S3. U.S.—Carpenter v. Shaw, Okl., 
60 SiCt 0.21, 280 U.S. 363, 74 L.Ed. 
478. 

Pa.—Hull v. County of Luzerne,' 
93 Pa. 501 

Taxation of credits generally see in¬ 
fra 8 79. ] 


85. Minn —State v. Royal Mineral 
Ass’n, 156 N.W. 128, 132 Minn. 232. 
Ann Cas 1918A 146. 

86. R I —Slatersville Finishing Co 
v. Greene. 101 A 226, 140 R.I. 410, 
LRA.1917F 585 

Cl C J p 183 note 16 

87. R I.—Slatersville Finishing Co 
v. Greene, supra. 

88. R.I.—Slatersville Finishing Co. 
v Greene, supra. 

89. N H.—Newmarket Mfg. Co. v 
Town of Nottingham, 1G8 A. 892, 86 
N.H. 321—Winnipiseogee Lake Cot¬ 
ton & Woolen Mfg Co. v. Gilford, 
10 A. 849, 64 NH. 337. 

Place of taxation of water rights and 
property connected therewith see 
infra 8 313. 

Taxation of water rights in connec¬ 
tion with consumption, irrigation, 
and power see Infra subsections b 
and c of this section. 

Water rights taxed as franchise see 
infra 8 91. 

Agreement to cause water to flow 
in pre s c r ibed way ie grant of right to 
have it flow as prescribed, and gran¬ 
tee became owner of "property" sub¬ 
ject to taxation, since it is "interest 
in realty," with respect to taxation 
thereof, even though contract stated 
master In terms of obligation to 
cause or permit flow; and the gran¬ 
tee’s misconception of nature of 
rights acquired could not alter legal 
effect of grant or purchase as interest 
in realty —Newmarket Mfg. Co. v. 
Town of Nottingham, 168 A. 892, 86 
N.H. 321. 

90f Wyo.—Wheatland Indus. Co. v. 

Johnson, 186 P.2d 377, 64 Wyo. 120. 
61 C.J. p 183 note 20. 
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91. Mont—Brady Irr. Co v. Teton 
County, 85 P 2d 360, 107 Mont. 330 
61 C.J p 183 note 21. 

98. Wyo.—Ver ©traten v. Board of 
Com’rs of Goshen County, 246 P 
916, 35 Wyo. 67. 

61 C.J. p 183 note 22. 

93. Mont—Brady Irr. Co. v. Teton 
County, 85 P.2d 350, 107 Mont. 330 
—Verwolf v Low Line Irr. Co, 
227 P 68. 70 Mont 570 

94. Mont—Brady Irr. Co. v. Teton 
County, 85 P.2d 360, 107 Mont. 330 

Wyo.—Wheatland Indus. Co. v. John¬ 
son. 186 P 2d 377, 64 Wyo 120 
61 C J p 183 note 24 

95. Colo —Beaty v. Board of Com’rs 
of Otero County, 73 P.2d 982, 101 
Colo 346 

61 C J p 184 note 25 

Stock certificates representing water 
rights 

Where a mutual canal company’s 
stock certificates, each of which rep¬ 
resented the amount of water re¬ 
quired to irrigate one acre of land, 
were merely muniments of the hold¬ 
er’s title to a water right, such cer¬ 
tificates were realty and taxable as 
such, and, where member had more 
shares of stock than acres of land, 
such excess water right was properly 
included in member’s tax schedule as 
an "improvement" to land, and he 
could not complain of taxation of 
such additional water right where 
allotted ratio of water per oertifleate 
did not always provide sufficient wa¬ 
ter for thorough irrigation, and ad¬ 
ditional water increased actual as 
well as tax value of land as a unit.— 
Beaty v. Board of Coxn'rs of Otero 
County, supra. 
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Uhless exempt by constitutional or statutory pro¬ 
visions, irrigation works are taxable. 9 ? Such ir¬ 
rigation works have been held taxable to the owner 
thereof and not the owner of the land served 
thereby, 97 and, where water is delivered for ir¬ 
rigation purposes by a private? company in busi¬ 
ness for profit, the fact that the delivery of the 
water to the land greatly increases its value has 
been held not to require that the tax burden be im¬ 
posed on the land rather than on the works of the 
private company. 98 

c. Power 

The general rule Is that water power, or the right to 
the use thereof, Is not Independently taxable, but a wa¬ 
ter power right attaching to land Is a taxable element of 
the value of the land, and, according to one view, use of 
water power at places remote from the cite of Its crea¬ 
tion Increases the taxable value of the mills receiving 
such power. 

The general rule is that water power, or the 
right to the use thereof, is not independently tax¬ 
able. 99 However, it has been held that a water 
power right attaching to land is a taxable element 
of the value of the land, 1 even if not presently 
used, 2 but should be assessed as real, and not as 
personal, property 3 

Remote use . According to one view, use of water 
power at places remote from the site of its cre¬ 
ation increases the taxable value of the mills receiv¬ 
ing such power, 4 but the land in which the stream 
falls still retains its appurtenant capacity for pow¬ 
er development as an element of taxable value dis¬ 
tinct from water power itself and not lost by a 
transfer of the power elsewhere 6 Other authorities 
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hal$i that the water power should be considered as 
appurtenant to, and taxed in connection with, the 
land where the dam is situated. 6 A statute provid¬ 
ing that, where water power originating in one 
town is used in another, it shall be listed for taxa¬ 
tion where used has been held inapplicable to cases 
where power originating within the state is used 
beyond its borders. 7 

Right of flowage . A right of flowage has been 
held to be merely an easement in land not taxable 
independently, 8 and the right to flow adjacent land 
by maintenance of a dam appertains not to the land 
flowed but to the land on which the dam is con¬ 
structed and should be assessed against the land to 
which it is appurtenant. 9 

Right to water rent has been held not taxable as 
real estate. 10 

d. Accretion to Riparian Land 

Accretions to riparian land are taxable. 

Accretions to riparian land are taxable 11 as soon 
as they appear and are expanded. 12 

e. Submerged Lands 

Submerged land may, for purposes of taxation, be 
treated as property distinct from the water above it, and, 
where an owner has only a right to submerged land as 
appurtenant to the abutting upland, the value of the 
right is properly included in an assessment of the abut¬ 
ting unsubmerged land. 

Lands privately owned are subject to state .taxa¬ 
tion although lying under navigable waters. 13 Land 
covered by water may, for purposes of taxation, 
be treated as property distinct from the water above 


96. Colo—San Luis Power & Water 
Co. v. Trujillo, 26 P 2d 537, 93 
Colo. 385. 

N M —State ex rel. State Tax Com¬ 
mission v. San Luis Power & Wa¬ 
ter Co.. 183 P 2d 605. 51 NM 294. 

Wyo.—Wheatland Indus. Co v. John¬ 
son, 186 P.2d 377, 64 Wyo. 120 

97. Colo—San Luis Power & Water 
Co. v. Trujillo, 26 P 2d 537, 93 Colo 
885. 

98. NM —State ex rel. State Tax 
Commission v. San Luis Power & 
Water Co., 183 P.2d 606, 51 NM. 
294. 

99. Me.—Central Maine Power Co. v. 
Inhabitants of Town of Turner, 148 
A. 799, 128 Me. 486. 

61 C.J. p 184 note 26. 

1. Me.—Central Maine Power Co. v. 
Inhabitants of Town of Turner, su¬ 
pra. 

61 C.J. p 184 note 27. 

Place of taxation of water rights and 
property connected therewith see 
infra 8 313. 


2. Me —Central Maine Power Co v 
Inhabitants of Town of Turner, su¬ 
pra 

61 C J p 184 note 28. 

3. Minn—State v. Minneapolis Mill 
Co., 2 N.W. 839, 26 Minn 229 

4. Me—Central Maine Power Co. v. 
Inhabitants of Town of Turner, 148 
A 799, 128 Me. 486 

61 C J p 184 note 30. 

5. Me—Central Maine Power Co. v. 
Inhabitants of Town of Turner, su¬ 
pra 

61 C J. p 184 note 31. 

6. N H —Amoskeag Mf g. Co. v. Con¬ 
cord, 34 A 241, 66 N.H. 562, 82 L. 
RA 621. 

61 C J. p 184 note 82. 

7. Conn.—Quinebaug Reservoir Co. 
v. Union, 47 A 328, 78 Conn. 294. 

61 C.J. p 184 note 38. 

8. Mass.—Fall River v. Bristol 
County, 125 Mass. 567. 

61 C.J. p 184 note 34. 

9. Wis.—Union Falls Power Co. v. 
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Marinette County, 298 NW 598, 
238 Wis 134, 134 A L R. 958 
Place of taxation of water rights and 
property connected therewith see 
infra 8 313. 

10. Mass —Essex Co v. City of Law¬ 
rence, 100 NR 1016, 214 Mass 79. 

61 C.J. p 184 note 35 

11. US—Anderson-Tully Co. v. 
Chicago Mill & Lumber Co., CA. 
Ark, 175 F.2d 735. 

61 C.J. p 185 note 37. 

12. U.S.—Anderson-Tully Co. v. 
Chicago Mill & Lumber Co., CA. 
Ark., 175 F 2d 735. 

When submerged lands are Ailed in 
or improved they then become sub¬ 
ject to taxation, but. If attribute 
which makes them taxable is remov¬ 
ed or destroyed, they revert to their 
former state and they are not tax¬ 
able—Baylen St Wharf Co. v City 
of Pensacola, Fla., 89 So 2d 66. 

13. U.S—Susquehanna Power Co. v. 
State Tax Commission of Mary¬ 
land. 61 SCt. 434, 283 US. 291, 75 
L.Ed. 1042. 
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it, 14 and the fact that a river is in one sense a 
“highway” exempt from taxation will not relieve the 
land beneath from its tax burden. 15 Where the 
taxpayer has title to land under water, the sub¬ 
merged land should be taxed as a distinct element of 
value; 16 but, where he has only a right to sub¬ 
merged land as appurtenant to the abutting up¬ 
land, the value of the right is properly included 
in an assessment of the abutting unsubmerged 
land, 17 and is not separately taxable. 18 

Land lying between levee and river, although 
submerged at the high stage of the river, is the 
property of the riparian owner subject to public 
uses, and, when used by the riparian owner for 
purposes of revenue or otherwise, is subject to 
taxation. 18 

Leasehold interest in tidelands may be subject to 
taxation as real property. 20 

Where license is given to the owner of land lying 
on a navigable stream to wharf out below high- 
water mark, as far as the grant extends the prop¬ 
erty is vested in the grantee and is subject to taxa¬ 
tion. 21 

§ 70. Booms, Dams, and Ditches 

A boom has bean held taxable to the owner as real 
estate; and, although there Is authority to the contrary, 
it has been held that a dam and the land on which it 
stands are subject to taxation independently of the water 
power created by the dam; a ditch may be subject to 
separate taxation. 

A boom consisting of a line of permanent piers 
across a river with logs attached thereto and to 
the shore is taxable to the owner as real estate. 22 


Dam . A reservoir dam has been held not subject 
tb taxation separate from the reservoir or water 
rights, 28 and not an improvement on the land on 
which it rests, within the meaning of revenue 
laws. 24 However, there is also authority for the 
view that a dam 4nd the land on which it stands 
are subject to taxation independently of the water 
power created by the dam, 26 and that where one 
person acquires title to the waters of a pond and 
a permanent dam and sluiceway connected there¬ 
with on the land of another, he acquires an interest 
taxable as real estate. 26 

Ditches . It has been held that a ditch for con¬ 
veying water for mining purposes has no separate 
independent value subject to taxation, 27 but that 
a ditch for transporting logs has a value separate 
and distinct from the lands through which it runs 
and may be separately assessed, 28 and that ditches 
and water systems not appurtenant to land are 
taxable. 29 It has been declared that one water 
ditch cannot be considered appurtenant to another 
water ditch for the purposes of taxation. 80 

§ 71. Bridges and Wharvea 

a. Bridges 

b. Wharves 

a. Bridges 

A permanent bridge, privately owned and far the 
passage of which toll is charged, is taxable as realty, 
and where a bridge lies within two Jurisdictions each 
may tax as much as lies within its boundaries. 

A permanent bridge, privately owned and for the 
passage of which toll is charged, is taxable as 
real estate, 31 although it has been held that where 


14. Md—‘Susquehanna Power Co. v. 
State Tax Commission, 161 A. 29, 
159 Md. 834, affirmed 51 S.Ct. 434, 
283 U.S. 291, 75 L.Ed. 1042. 

61 C J p 185 note 39. 

15. Md—Susquehanna Power Co. v. 
State Tax Commission, supra. 

61 C.J. p 185 note 40. 

16. N J—Long Dock Co. v. Board of 
Equalization of Taxes, 93 A. Ill, 
87 NJ Law 22—Jersey City v. 
Board of Assessors, 63 A. 21, 73 N. 
J.Law 164. 

17. N. J —Long Dock Co. ▼. Board of 
Equalization 6t Taxes, 93 A. Ill, 
87 N.J.Law 22. 

61 OJ. p 185 note 48. 

18. Minn.—State v. St. Paul, etc,, R. 
Co., 84 N.W. 302, 81 Minn. 422. 

61 C.J. p 185 note 44. 

19. La.—Mathis v. Board of Assess¬ 
ors, 16 So. 454,, 46 La.Ann. 1570. 

80b Cal.—San Pedro, X* A. & 8 . L. 


I R. Co. v. City of Los Angeles, 179 
I P. 393, 180 Cal 18. 

61 C.J p 185 note 46. 

91. N J —Bentley v. Sippel, 25 N J. 
Law 530 

88. Me —Hall v. Benton, 69 Me 346. 
93. Colo—Antero & Lost Park Res¬ 
ervoir Co. v. Board of Com’rs of 
Park County, 177 P. 148, 65 Colo. 
375. 

84. Colo.—Antero & Lost Park Res¬ 
ervoir Co. v. Board of Com’rs of 
Park County, supra. 

61 C.J. p 185 note 52. 

85. Me—Union Water Power Co. ▼. 
Auburn, 37 A 331, 90 Me. 60. 

88 . Me.—Union Water Power Co. v. 
Auburn, supra—Paris v. Water 
Co., 27 A 143, 85 Me. 830. 

Mass.—Flax Pond Water Co. v. Lynn, 
16 tt.E. 742, 147 Mass. 31. 

87. Mont —Hale v. Jefferson County, 
101 P. 973, 39 Mont. 137. 

61 C.J. p 186 note 55. 
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28. Ala.—iSulllv&n v. State, 23 So 
678, 117 Ala. 214. 

61 C.J. P 186 note 56. 

29. Wyo —Wyoming Central Irr. Co. 
v. Farlow, 114 P. 635, 116 P. 1021, 
19 Wyo. 68. 

30. NM—Storrie Project Water 
Users Ass’n v. Gonzales, 209 P 2d 
630, 58 NM. 421. 

31. Ohio—Sandusky Bay Bridge Co 
v. Fall, 181 N.E. 112, 41 Ohio App 
355. 

61 C.J. p 186 note 59. 

Taxation of bridge owned by: 

Bridge company see infra | 156. 
Railroad see infra I 172. 

Approaches and bridge over state 
land 

Approaches and bridge, although 
constructed in part over navigable 
waters, on subaqueous land of state, 
were taxable as “real property/'— 
Sandusky Bay Bridge Co. v. Fall, su¬ 
pra. 
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a toll bridge is erected pursuant to an agreement 
for its ultimate reversion to the state, it may not 
be taxed as real estate. 82 In the case of a bridge 
over a river which forms the boundary between 
two jurisdictions, each possesses the right to tax 
as much of it as lies within its boundaiy line, 33 but 
only this amount. 84 

b. Wharves 

A wharf or pier la real eatate for tax purpoaee, and 
In the abeence of statutory authority it has been held 
that wharfage or bulkhead rights cannot be separately 
and Independently taxed. 

A wharf or pier is classed as real estate for the 
purpose of taxation. 85 Under a statute so provid¬ 
ing wharf privileges may be separated for taxation 
from the structure itself. 86 However, in the ab¬ 
sence of statutory authority, it has been held that 
wharfage or bulkhead rights cannot be separately 
and independently taxed, but may be taxed only as 


part of the real estate to which they appertain and 
to which they are incident. 87 It has also been held 
that a dock erected under a license giving the 
builder a limited right to use it for a specified pe¬ 
riod, with provision for reversion to the landowner 
at the expiration of such period, is not taxable to 
the builder as real estate 88 or as a leasehold inter¬ 
est. 33 

§ 72. Buildings and Other Improvements 

a. In general 

b. Constructed on Land of Another 
a. In General 

Buildings and other Improvements on land are com¬ 
monly taxed with it as realty, and generally the word 
“Improvement” includes everything which enhances the 
value of the premises permanently for general uses. 

Buildings and other improvements on land are 
commonly taxed with it as realty, 40 even though 


39. N.Y.—Bear Mountain Hudson 
River Bridge Co v. Diamond, 213 
NY.S 258, 126 Misc 239, afllrmed 
226 NTS 885, 222 APP Dlv. 766 
HI C J p 186 note 60 

33. Iowa.—Chicago, etc, R. Co v 
Clinton, 66 NW 462, 88 Iowa 188 

61 C.J. p 186 note 61. 

34. DC—Alexandria Canal R, etc, 
Co v District of Columbia, 12 D C 
217. 

35. N Y.—Smith v. New York, 68 N. 
Y. 662—People v. New York Tax, 
etc, Com’rs, 10 Hun 207. 

Interest in wharf and wharfage 
rights 

Where certain lots were conveyed 
to the relator’s grantor by the city, 
the conveyance reserving as much 
thereof as formed part of a street 
“for the use and purpose of public 
streets and highways,’* the grantee 
covenanting to build a wharf on that 
portion reserved for the street, and 
keep it in good repair, and that it 
should always be used as a public 
wharf, he to have and enjoy all 
wharfage, cranage, benefits, and ad¬ 
vantages growing or arising from the 
wharf so erected, it was held that 
the interest of the grantee in the 
wharf so erected was land within the 
meaning of the tax statutes—Peo¬ 
ple v New York Tax, etc., Com’rs, 
supra. 

Marine railway under low-water 
mark 

Where a marine railway was re¬ 
quired to be used as a unit, entire 
railway was taxable as realty, not¬ 
withstanding portion thereof extend¬ 
ed beyond extreme low-water mark of 
navigable water and although ship 
cradle which was component part of 
railway was at times partly under 
low-water mark—Richard T Green 


Co v. City of Chelsea, CCAMass, 
149 F 2d 927. 

36. Tex—Galveston County v. Gal¬ 
veston Wharf Co , 10 8 W. 687, 72 
Tex 657 

37. N.Y —In re Harlem River Drive, 
102 N Y S 2d 360, 199 Misc. 281, re¬ 
versed on other grounds 113 NYS 
2d 917, 280 App Div 787, appeal 
dismissed In re Harlem River 
Drive, City of New York, 109 N E 
2d 81. 304 NY. 786, affirmed 111 
NE 2d 737, 306 N.Y. 624—In re 
Harlem River Drive, 102 N Y S 2d 
358, 199 Misc 279, modified on oth¬ 
er grounds 113 N.Y S 2d 916, 280 
App Div 786, appeal dismissed In 
re Harlem River Drive, City of 
New York, 109 N E 2d 81, two cas¬ 
es. 304 NY. 785. 786 

Buie not changed by statute 

Statute defining land, real estate, 
and real property, as used in tax law, 
as including all wharves and piers 
including value of right to collect 
wharfage, cranage or dockage there¬ 
on, merely declares a wharf and a 
pier, which includes a bulkhead in 
that category and which has same 
characteristics and serves the same 
function and purpose as wharf and 
pier, to be "taxable real estate,” and 
word “including” means as a part 
of, or as incidental to, or in conjunc¬ 
tion with wharf or pier or bulkhead 
and does not define a separate and 
independent type of real property 
subject to taxation —In re Harlem 
River Drive, 102 N.Y.S 2d 360, 199 
Misc 281, reversed on other grounds 
113 NYS 2d 917, 280 App Div 787, 
appeal dismissed In re H&rlem River 
Drive, City of New York, 109 N E 2d 
81, 304 NY. 786, affirmed 111 N E 2d 
737, 305 NY 624. 

A naked right to collect wharfage 

cannot be assessed eo nomine where 
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the legislature has failed to classify 
it as real or personal property, or 
otherwise to provide for its taxation. 
—Dewitt v Hays, 2 Cal 463, 56 Am. 
D. 352. 

38. NY —People ex rel. Hudson Riv¬ 
er Day Line v Franck, 177 NE 
312, 257 NY. 69. 

39. N Y —People ex rel. Hudson 
River Day Line v Franck, supra. 

40. Fla.—Yowell v Rogers, 175 So. 
772, 128 Fla. 881 

Mass —Town of Franklin v. Met¬ 
calfe. 30 N E 2d 262, 307 Mass. 386 
—Friedman v S S Kresge Co, 194 
8E 829. 290 Mass 114 
Minn —Petition of S R A, Inc., 7 N. 

W.2d 484, 213 Minn 487 
Okl.—Akers v Hintergardt, 203 P 2d 
883, 201 Okl 213 

S D —Palmer v. Beadle County, 15 N. 

W 2d 6, 70 S D 99. 

61 C J. p 186 note 71. 

On surface 

Under statute providing that real 
property, for purpose of taxation, 
includes all “buildings, structures 
and improvements or other fixtures’* 
thereon and all mines, minerals, quar¬ 
ries, and fossils thereunder, quoted 
words apply to improvements on sur¬ 
face of realty, but not to mines, min¬ 
erals, quarries, and fossils thereun¬ 
der—Maro Co. v. State, Tex.Civ.App. f 
168 S W.2d 510, error refused. 

Bui ld in g s affixed to land are real 
property for tax purposes. — Davis v. 
Taylor, 153 P.2d 231, 194 Okl. 565. 

“improvements” are not limited to 
“buildings'* under statute providing 
that in assessing realty assessors 
may determine the true value of each 
parcel of realty assessed without the 
“building and improvements.”— 
Standard Oil Co. of New Jersey r. 
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Sor aomc purposes they might considered pei> 
sonalty. 41 The tax on the land and building or 
other improvement is single and indivisible, 42 even 
though the assessors fix separate valuations there* 
on* 48 .Generally, the word “improvement,” for tax 
purposes, includes everything which enhances the 
value of the premises permanently for general uses, 
and it includes not only buildings 44 and fixtures, as 
discussed infra § 73, but also many other things 
which are not buildings Or fixtures. 46 Whether a 
structure constitutes an improvement of the land 
so as to partake of the status of realty for tax 
purposes depends on the degree of permanence in¬ 
tended in its erection and use, 46 and temporary 
structures are not “improvements.” 47 

Partially constructed buildings have been held 
taxable. 48 

“ Destruction” of improvements. Under statutes 
providing for an abatement of taxes where build¬ 
ings have been “destroyed,” buildings tom down 
and removed from the land on which situated are 


so far “destroyed” as to reduce the taxable value 
of the land. 49 

Filled land has been held not taxable as an ^im¬ 
provement.” 69 

Water mains have been held not assessable as 
“buildings.” 51 

b. Constructed on Land of Another 

Except where changed or modified by etatute, at a 
general rule build Inga or other improvements constructed 
on the land of another become a part of the freehold for 
purposes of taxation, although under some circumstances 
the courts have sanctioned their taxation separate and 
apart from the land on which they are situated. 

Except where changed or modified by statute 
as a general rule buildings or other improvements 
constructed on the land of another become part 
of the freehold for purposes of taxation, 62 may 
not be taxed to the builder 53 either as realty 54 or 
as personalty, 56 and become taxable to the land- 
owner as realty. 56 It has been held that this rule 
is not affected by private agreements 57 or by the 


Atlantic City, 15 A.2d 271, 18 NJ. 
Misc 582 

A building moved on to land after 
tan assessment became real property 
within meaning of tax statutes, but 
was property not reflected in the pri¬ 
or assessment—Boissoin v Gillie, 18 
N.W 2d 856, 311 Mich 368 

A wooden flume used to carry wa¬ 
ter to reservoirs of city for distribu¬ 
tion to city’s Inhabitants was an im¬ 
provement on land as contemplated 
by laws on taxation —City and Coun¬ 
ty of San Francisco v San Mateo 
County, 112 P.2d 595, 17 Cal 2d 814 

41. A Structure or building located 
on land, even if personalty, will be 
included within statutory definition 
of “real property" for purposes of 
taxation, the legislature not having 
otherwise specified, even though such 
statute was enacted under old con¬ 
stitutional provision taxing all real 
and personal property according to 
true value in money.—Reed v County 
Board of Revision of Fairfield Coun¬ 
ty, 88 N,E2d 701. 152 Ohio St 207 

42. Mass.—Friedman v. S. S. Kresge 
Co., 194 NE. 829, 290 Mass. 114. 

48. Mass —Friedman V. Q. 8 Kresge 
Co, supra. 

Assessment of real estate and im¬ 
provements see infra fl 411. 

Tains of structure considered 
A statute providing that value of 
land for purpose of assessment 
should' be determined by considering 
value, of land and also value of struc¬ 
ture relates only to valuation and 
does not make structures on real 
property a separate class of property 
for purpose of taxation.—Palmer v. 
Beadle County, 15 N.W.2d 6, 70 8.D 
99. i * 


44. Neb —Watson Bros Realty Co 
v Douglas County, 32 NW.2d 763, 
149 Neb 799 

45. Neb—Watson Bros Realty Co 
v. Douglas County, supra. 

46. N J —Standard Oil Co of New 
Jersey v Atlantic City, 15 A 2d 271, 
18 N.J.Misc. 582. 

Oil storage tanks erected on, and 
attached to, concrete bases and piping 
attached thereto and to the ground, 
constructed and maintained as per¬ 
manent parts of an oil storage plant 
by the owner, constituted structures 
assessable for taxation as improve¬ 
ments.—Standard Oil Co of New Jer¬ 
sey v Atlantic City, supra. 

47. N J.—Standard Oil Co of New 
Jersey v. Atlantic City, supra 

48. Ill —People ex rel. McDonough 
v. Marshall Field & Co, 189 N.E 
885, 355 Ill 633. 

Iowa— Wagner v Board of Review of 
City of Glepwood, 4 NW.2d 405, 
232 Iowa 58. 

61 C J. p 187 note 73. 

Building flfty-flvs per oent com¬ 
pleted on assessment day was sub¬ 
ject to taxation.—Wagner v. Board of 
Review of City of Glenwood, supra. 

49. Pa—Appeal of Stave Co., 41 Pa 
Co. 459. 

BO. Cal.—San Pedro, L. A, & S L. 
R. Co. v. City of Los Angeles, 179 
P. 393, 180 Cal. 18. 

61 C.J. p 187 note 76. 

51. Iowa,—Des Moines Water Co. v. 
Hamm ill, 174 N.W. 772, 187 Iowa 
949. 

61 C.J. p 187 note 77. 

52. Okl.—Davis v. Taylor, 168 P.2d 
231, 194 Okl. 665. 

61 C.J. p 187 note 79. I 
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53. NT—People v. Barker, 47 NE. 
46. 153 NT 100 

61 C J p 187 note 80. 

54. Pa—East Lampeter Tp v Maig- 
nen Filter riant, 19 Pa Dlst 479 

61 C J p 187 note 81. 

55. Me —John P. Squire & Co v 
City of Portland, 76 A 679, 106 Me. 
234, 30 L.R.A.NS, 576, 20 Ann. 
Cas. 603 

61 C J p 187 note 82 

66. Mass —Town of Franklin v Met¬ 
calfe. 30 N E 2d 262. 307 Mass 386 
Pa—West Reading Borough v. Hin- 
nershitz’s Estate. 22 Pa.Dist & Co 
626, 27 Berks Co. 143, 26 Mun L R. 
171. 

61 C J p 187 note 83. 

57. Mass —Town of Franklin v Met¬ 
calfe, 30 NE2d 262, 307 Mass 386. 
Okl—Davis v. Taylor, 153 P 2d 231, 
194 Okl 665. 

Status between parties not control¬ 
ling 

Fact that, as between owners of 
land and owners of improvements 
thereon, latter may be regarded and 
treated as personal property does not 
change legal status of property ajs 
realty for purposes of taxation.— 
Appeal of Mesta Mach. Co., 32 A-2d 
236, 347 Pa. 191, reversed on other 
grounds U. S. v. Allegheny County, 
Pa, 64 SCt. 908, 822 US. 174, 88 L. 
Ed. 1209—-61 C.J. p 187 note 78 [a]. 
Bight to remove 

Fact that lease provided that struc¬ 
ture could be removed at any time by 
lessees did not preclude taxation of 
it as part of realty.—Town of Frank¬ 
lin v. Metcalfe, 80 N.E.2d 262, 807 
Mass. 886. 
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-degree of physical attachment of the building's to 
the land. 6 * However, under some circumstances the 
-courts have recdgnized and sanctioned th£ taxation 
•of buildings and improvements separate and apart 
from the land on which they are situated 69 It 
has been held that improvements may be separately 
taxable to one other than the landowner where con¬ 
structed pursuant to an agreement creating an 
ownership in the improvements separate from the 
fee, 60 as under a lease providing for ultimate pur¬ 
chase of a building by the lessor, 61 or reserving 
right of removal by the lessee, 62 or where the fee 
is subject to easements and the structures sought to 
be assessed are appurtenant to such easements and 
not to the fee; 63 or where statutes provide for 
taxation of specified improvements irrespective of 
the fee ownership, 64 or under statutes providing 
for assessment of realty to the person in possession 
thereof. 65 

Exempt land or buildings . Where the land it¬ 
self is exempt, the improvements share the exemp¬ 
tion as part of the land, 66 and exempt buildings are 
not taxable to the landowner as improvements. 67 

Separate taxation as realty or personalty . Where 
buildings or other improvements are separately 
taxable to the builder, they may be taxed as realty 68 
or as personalty. 69 A building erected by a lessee 


under a lease giving him the right of removal, and 
resting on sills to make ultimate removal easier, 
may be taxed as real estate to the lessee and oc¬ 
cupant. 70 Temporary improvements constructed on 
the land of another for special purposes, and to be 
later removed are not taxable as realty to the 
builder. 71 Under a statute providing that buildings 
on land leased, the lease whereof is in writing and 
recorded, shall be taxed as real estate, a building 
on leased land is not taxable as real estate where the 
lease has not been recorded 72 

§ 73. Machinery and Fixtures 

a. Machinery 

b. Fixtures 

a. Machinery 

Machinery used in mining or manufacturing or other 
business constituting a part of the plant and Indispens¬ 
able to Its operation as such is commonly taxed with, and 
as a part of, the realty, but portable machinery and 
equipment ordinarily remain personalty and taxable only 
as such. 

Machinery used in a mining or manufacturing or 
other business establishment constituting a part of 
the plant and indispensable to its operation as such 
is commonly taxed with, and as a part of, the 
realty, 73 and is not subject to taxation as personal 
property. 74 There is authority holding that the 


68. Mass —Town of Franklin v Met¬ 
calfe, supra. 

X.onoh ©art standing on its own 

wheels on abutments which were 
four cement poles and around which 
a brick veneer wall was built on 
three sides, and the rear end of which 
was up against the wall of another 
building but not attached thereto, 
was properly taxed as part of the 
realty.—Town of Franklin v. Met¬ 
calfe, supra. 

69. Ark.—Union Compress Co. v 
State, 41 S.W 52, 64 Ark 136. 

61 C.J. p 187 note 86. 

Wktn lessees erected warehouses 

on leased railroad land, taxation of 
buildings separate from land on 
which they were located was war¬ 
ranted.—-Ada County v. Bottolfsen, 
102 P.2d 287, 61 Idaho 363. 

80. If T.—People ex rel Hudson Riv¬ 
er Day Line v. Franck, 177 N E 
812, 267 N.T. 69. 

61 C.J. p 188 not* 86. 

61. Conn.—Russell v. New Haven, 
61 Qonn. 259. 

68. Ill.—In *e Maplewood Coal Co., 
72 NE 786, 213 Ill. 283. 

T’enn.^-East Tennessee, etc., R. Co. v. 
Morristown, Ch.App. ( 86 S.W. 771. 

63. Wash.—West Seattle V. West 


Seattle Land, etc., Co., 80 P. 649, 
38 Wash 359 
61 C J p 188 note 89 

64. NY.—People v. Wells, 73 N E 
961, 181 N.Y. 245 

Pa—Appeal of Simon, Com PI., 4 
Chest Co. 437, 42 Mun L R 121. 

61 C J p 188 note 90. 

65. Me —Foxcroft v. Straw, 29 A. 
950. 86 Me 76. 

61 C J p 188 note 91. 

66. NY—People v Barker, 47 N E 
46, 153 NY 100—People ex rel 
New York Cent & H. R R Co. v 
Purdy, 149 NYS 315, affirmed 109 
NE 1089, 215 NY. 728 

Where city leased land with provi¬ 
sion that, as part of consideration 
for lease, building be erected there¬ 
on and become property of city on 
completion, building became part of 
realty and, as property of city, was 
exempt from taxation —Maricopa 
County v. Fox Riverside Theatre 
Corp, 135 P 2d 513, 60 Ariz. 260. 

67. Va.—Andrews v. Auditor, 28 
Gratt 115, 69 Va. 115, 

61 C.J. P 188 note 93. 

68. N.Y—People v. Wells, 73 N.E 
961, 181 N.Y. 246. 

61 C J P 188 note 94. 

69. Wis—State v. Sodden, 164 N. 
W. 1009, 166 Wis. 219. 

61 C J. P 188 note 96. 
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70. Mass —Milligan v. Drury, 130 
Mass. 428 

71- Pa.—Dravo Contracting Co. v 
Grambling, 45 Po.Super. 72. 

61 C J p 188 note 97. 

72. RI —Lindgren v. Doughty, 80 
A. 125, 32 R I 524 

73. Cal —General Elec. Co v. State 
Board of Equalization, 244 P.2d 427, 
111 Cal App 2d 415 

Pa.—Appeal of Van Orraer Brick Co , 
Com PI, 44 Mun L R 40, 100 Pitt&b 
Leg J 351 
61 C J p 188 note 1. 

Taxation of plant, machinery, and 
equipment of 

Electric light companies see infra 
fi 159 

Gas companies see infra 8 161. 
Street railway companies see infra 
5 181. 

Water companies see infra 5 185 
Heavy electrio generator attached 
to concrete foundation with large 
bolts and cement became a fixture 
and was taxable os such.—General 
Elec. Co v. State Board of Equaliza¬ 
tion, 244 P.2d 427, 111 Cal.App.2d 415 

74. Colo—Mollie Gibson Consol. 
Min & Mill Co v. McNichols, 116 
P 1041, 61 Colo. 54. 

Me —Squire & Co. v. City of Portland, 
76 A. 679, 106 Me. 234, 30 L R.A, 
N.S , 676, 20 Ann Cas. 603. 
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character of property of this kind* for purposes of 
taxation* is determined on the same principles as 
would apply as between vendor and vendee or land¬ 
lord and tenant. 76 It has been held that the de¬ 
cisive test of whether machinery is to be taxed as 
personalty or realty is whether it is primarily de¬ 
voted to the business conducted on the premises, 
in which case it is taxable as personalty, or whether 
it is devoted primarily to the use of the land on 
which the business is conducted, in which case it 
is taxable as realty. 76 Portable or movable ma¬ 
chinery and equipment ordinarily remain personalty 
and taxable only as such. 77 An agreement between 
the owners of the real estate and the owners of 
the machinery as to whether the machinery is to be 
treated as realty or personalty is not binding on the 
taxing authorities. 78 

Where the tax law sets up a standard of its own 
for determining whether or not machinery is to be 
considered a fixture or part of the realty, such 
standard governs. 79 It is competent for the legis¬ 
lature to make machinery designed for use m con- 
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section with real estate taxable as real estate wheth¬ 
er or not it is part of, or attached tq, realty. 80 
On the other hand, it is also competent for the 
legislature to require that machinery shall be as¬ 
sessed as personal property, although affixed to the 
soil, as by requiring it to be listed in the schedules 
of personalty. 81 A statute making machinery tax¬ 
able as real estate has been construed as not apply¬ 
ing to machines not attached to realty or used in 
connection therewith. 82 

Statutes taxing machinery used in manufacture 
impose a tax on machinery generally so used not¬ 
withstanding a temporary suspension of use. 88 One 
cutting and storing ice is not subject to tax as a 
manufacturer, under such statutes. 84 

b. Fixtures 

Generally speaking, where personal property has been 
annexed to realty so as to become a fixture It Is taxable 
as realty, but, where the tax statute Itself sets up stand¬ 
ards to determine whether or not property annexed to 
realty is taxable as realty, those standards, rather than 
the common-law rules defining fixtures, must govern. 
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75. NT.—People v Waldron, 60 N 
T.S. 628, 26 App Dlv. 627. 

61 C.J. p 189 note 5. 

76. Ohio.—Zangerle v Republic 

Steel Corp., 60NE2d 170, 144 Ohio 
St. 629—Zangerle v Standard Oil 
Co, 60 NE 2d 62, 144 Ohio St 60C 
The business of manufacturing la 

personal in character and not strictly 
subservient to realty or essential to 
enjoyment of freehold or inheritance 
in land with respect to determination 
of whether machinery in plant was 
taxable as realty or personalty — 
Zangerle v. Republic Steel Corp., 60 
N.E.2d 170, 144 Ohio St. 629. 

Steel plant processing- machinery 
and equipment of various sizes and 
weights ranging from seven hundred 
fifty pounds to almost nine hundred 
fifty tons, which were used solely 
in highly specialised manufacturing 
business and would be of no benefit 
to land if particular Industry were 
removed, were taxable as personalty 
—Zangerle v. Republic Steel Corp, 
supra. 

Tmui e l kilns specially designed for 
specific ceramics manufacturing, and 
standing on cement slabs in solid 
connection with floors of building, 
and capable of being removed and 
set tip in other locations, were, with 
their accessories, taxable as person¬ 
alty rather than as fixtures—Rose¬ 
ville Pottery v. Board of Revision of 
Muskingum County, 77 N E 2d 608, 
149 Ohio St 89. 

77. N.J.—City of Newark v. Weyer¬ 
haeuser Timber Co., 16 A.2d 224, 18 
N.J.MIbc. 660. 

Pa.—Appeal of Van Ormer Brick Co., 


Com PI , 43 Mun L R. 301, order re¬ 
voked on reargument 100 Pittsb. 
Leg J 351—P G Pub Co v Rae, 
Com PI, 91 Pittsb Leg J. 269 
61 C J. p 189 note 3. 

Gyro tiller taxable as “tractor” 

A “gyro tiller,” a self-propelled 
plowing device, which in one opera¬ 
tion breaks, turns, and pulverizes the 
soil, preparing the ridges and fur¬ 
rows and leaving the ground ready 
for planting and which transmits 
ninety per cent of the power devel¬ 
oped directly to the rotary tillers and 
uses the remaining ten per cent as 
a propelling force was taxable as a 
“traotor** within meaning of taxing 
statute—Central Aguirre Sugar Co 
v. Domenech, CC.A Puerto Rico, 116 
F.2d 602—Russell ft Co. v. Sancho, C. 
C.A.Puerto Rico, 92 F.2d 821. 
lessee's walvsr of right to remove 
Machinery installed in buildings by 
lessee under lease permitting remov¬ 
al thereof at expiration of term was 
not annexed with intention of making 
a permanent accession to the free¬ 
hold so as to become fixtures, but 
remained taxable personalty of les¬ 
see, and subsequent corporate resolu¬ 
tion by lessee waiving Its right to 
remove the machinery and equipment 
did not alter the matter, since inten¬ 
tion at time of installation governed, 
and since such a unilateral modifica¬ 
tion of lease could not be effectuated 
without acceptance or concurrence of 
lessor.—-City of Newark v. Weyer¬ 
haeuser Timber Co., 15 A.24 224, 18 
N.J.Mlsc. 560. 

78. Pa.—Appeal of Mesta Mach. Co, 
32 A.2d 236, 347 Pa. 191. 

79. N.T.—Application of New Tork 
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Tel Co, 13 NTS 2d 359, 257 App 
Div. 415, affirmed New York Tel. 
Co. v. Ferris, 26 N E 2d 805, 282 N. 
Y. 667—People ex rel Upstate Tel 
Corp. v. Eaton, 67 N.Y.S.2d 60, 185 
Misc. 396. 

8a N H.—Petition of Gilbert Associ¬ 
ates, 90 A 2d 499, 97 NH 411, re¬ 
versed on other grounds U. S. v 
Gilbert Associates, 73 S.Ct 701, 346 

US. 361, 97 LEd.-Kolodny v 

City of Laconia, 76 A.2d 507. 96 N. 
H. 337. 

81. 111.—Johnson v. Roberts, 102 Ill. 
655. 

61 C.J. p 189 note 4. 

Purpose of statute providing that 
machinery used in refining and man¬ 
ufacturing shall be assessed for tax¬ 
ation at fixed percentage of true val¬ 
ue being to give refiners and manu¬ 
facturers a tax advantage, such pur¬ 
pose, while not controlling, should be 
given consideration in determining 
whether or not particular machinery 
retained Its character as personal 
property or became a part of the real¬ 
ty subject to tax at full value.— 
Zangerle v. Standard Oil Co., 60 N.E. 
2d 62, 144 Ohio St 606. 

82. NH.—Bull v. Gowlng, 160 ▲. 
475, 86 N.H 483. 

Steam shovel used In road con¬ 
struction was not taxable.—Bull v. 
Gowlng, supra. 

83. Mass.—Hamilton Mfg. Co. v. 
City of Lowell, 176 N.H 78, 74 A.L. 
R. 1213, 274 Mass. 477. 

61 C.J. p 189 note 6. 

84. Mass.—Hlttinger V. Inhabitants 
of Westford, 136 Mass. 268. 

61 C.J. p 189 note 7. 
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§fi 78-74 


Generally speaking, where personal property has 
been annexed to realty so as to become a fixture 
in accordance with the rules considered in Fixtures 
§ 1 ^et seq, it is taxable as real property. 85 The rule 
discussed in Fixtures § 2, making the intention of 
the person making the annexation a test for deter¬ 
mining whether the article has become a fixture, 
applies for tax purposes, 86 and such intention must 
be determined by physical facts or reasonably mani¬ 
fested outward appearances 87 without regard to the 
annexor’s status as landlord or tenant. 88 It has 
been declared that, in matters relating to taxation, 
rules more nearly conforming to those used in deter¬ 
mining what constitutes fixtures as between grantor 
and grantee, vendor and vendee, or mortgagor and 
mortgagee, should apply rather than the rule used m 
determining what constitutes removable fixtures as 
between landlord and tenant. 89 Where the tax 
statute itself sets up standards to determine whether 
or not property annexed to realty is taxable as 
realty, those standards, rather than the common-law 
rules defining fixtures, must govern. 90 An agree¬ 
ment between private parties, whether express or 
implied, as to whether fixtures are to be considered 


personalty or realty, is not binding on the taxing 
authorities. 81 Where there is a difference in the 
tax rates between real and personal property, and 
there is doubt whether particular property consti¬ 
tutes a fixture taxable as realty or remains per¬ 
sonal property taxable as such, it has been held 
that the doubt must be resolved in favor of the 
taxpayer or the property to be taxed. 92 

Fixtures as " improvements ." The word "im¬ 
provement, 1 ” for tax purposes, includes fixtures. 93 

Trade fixtures may, by virtue of statutory provi¬ 
sions, be considered a part of the land for purposes 
of taxation. 94 Apart from statutory provisions, 
trade fixtures have been held taxable to the land- 
owner as realty where constructed by him for his 
own use, 95 but not where placed on the realty by a 
tenant for the latter’s use. 96 

§ 74. Crops and Timber 

Growing crops and standing timber are generally tax¬ 
able as realty until severed, although It has been held 
that growing trees, shrubs, plants, and floral stock cul¬ 
tivated for sale are taxable as personal property, and 
growing crops and standing timber after sale have been 
held taxable to the buyer. 


36. Cal.—Simms v. Los Angeles 
County, 217 P 2d 936, 35 Cal 2d 
303, certiorari denied 71 S Ct. 207, 
340 US 891, 95 L Ed 646, rehear¬ 
ing denied 71 S Ct 291, 340 U.S 
916, 95 LEd 662—Watchtower 

Bible & Tract Soc v Los Angeles 
County, 182 P 2d 178, 30 Cal.2d 426, 
certiorari denied 68 S Ct 112, 332 
US. 811, 92 LEd 389—General 

Elec. Co v. State Board of Equali¬ 
zation. 244 P.2d 427, 111 Cal App 2d 
415. 

Pa.—Neville Co v. Board of Proper¬ 
ty Assessment, Appeals and Re¬ 
view, Com PI., 100 Plttsb Leg J 151 

▲ lunch wagon brought to lot in¬ 
tact and placed on a brick foundation 
built into the ground and connected 
with sewer, water, gas, and electric 
facilities was a "structure erected on, 
or affixed to, the land" within statute, 
and was taxable as such—People ex 
rel. Herzog v. Miller, 11 N.Y S 2d 572, 
170 Misc. 1063, affirmed 15 NY.S2d 
141, 258 App.Div. 724. 

Theater seats permanently affixed 
to floor by reason of their connection 
with realty were taxable as realty 
and not personalty, so that assess¬ 
ment of such seats as personalty was 
void.—Taylor v. Willibey, 212 P 2d 
453, 202 Okl. 254. 

80. Cal—Simms v. Los Angeles 
County, 217 P 2d 936, 35 Cal 2d 303, 
certiorari denied 71 S Ct. 207, 340 
U S 891, 95 L Ed. 646, rehearing 
denied 71 S.Ct. 291, 340 US. 916, 95 
Li.lSd. 602. 


Intention at time of Installation 
governs and subsequent intention 
will not alter the matter.—City of 
Newark v. Weyerhaeuser Timber Co, 
15 A 2d 224, 18 N J.Misc. 560. 

87. Cal —Simms v Los Angeles 

County, 217 P.2d 936, 35 Cal 2d 303, 
certiorari denied 71 S Ct 207, 340 
US. 891, 95 LEd. 646, rehearing 
denied 71 S.Ct 291, 340 U S. 916, 95 
LEd. 662 

88. Cal —Simms v. Los Angeles 
County, supra. 

The length of a lease cannot be 
made a criterion as to what consti¬ 
tutes a fixture for taxation purposes 
—Trabue Pittman Corp v. Los An¬ 
geles County, 175 P.2d 512, 29 Cal 2d 
385. 

89. Cal —Trabue Pittman Corp. v. 
Los Angeles County, supra. 

90. N.Y —Application of New York 
Tel Co, 13 N Y.S 2d 359, 257 App 
Dlv. 415, affirmed New York Tel 
Co v Ferris, 26 N E 2d 805, 282 N 
Y. 667—People ex rel Upstate Tel 
Corp. v Eaton, 57 N.Y S.2d 50, 185 
Misc 396. 

91. Cal —Trabue Pittman Corp. v 
Los Angeles County, 175 P.2d 512, 
29 Cal 2d 385. 

Bank fixtures treated as realty de¬ 
spite lease 

Cal —Trabue Pittman Corp. v. Los 
Angeles County, supra. 

92. Ohio—Roseville Pottery v 
Board of Revision of Muskingum 
County, 77 N E 2d 608, 149 Ohio St 
89. 


93. Neb—Watson Bros Realty Co. 

v Douglas County, 32 NW2d 763, 

149 Neb 799. 

trader a statute declaring that real 
estate shall include "improvements" 
and defining improvements as includ¬ 
ing "fixtures," fixtures are taxable 
as real estate —Simms v Los An¬ 
geles County, 217 P.2d 936, 35 Cal 2d 
303, certiorari denied 71 SCt. 207, 
340 US 891, 95 LEd. 646, rehearing 
denied 71 SCt. 291, 340 US. 916, 95 
LEd. 662. 

94. NY —Interstate Lien Corp. v. 

Schmidt, 44 N.Y S 2d 709, 180 Misc. 

910. 

"Trad* fixtures' 9 and ordinary fixtures 
not distinguished 

Under statute all trade fixtures 
must be taxed as improvements to 
realty, and trade fixtures cannot be 
divided into classifications, some of 
which are assessed as personalty, 
and others as improvements to realty, 
and the distinction cannot be made 
between articles which are Integral 
parts of a building or a unit for use 
therewith and trade fixtures general¬ 
ly—Simms v. Los Angeles County, 
217 P 2d 936, 35 Cal 2d 303, certiorari 
denied 71 SCt. 207, 340 US. 891, 95 
L Ed 646, rehearing denied 71 S Ct 
291, 340 U.S. 916, 95 L.Ed. 662. 

95. Pa —Washington County v. 

Pittsburg, etc, Glass Co., 18 Pa 

Dist. 817. 

96. Wis—State v. Bodden, 178 N.W. 

242, 172 Wis. 64. 
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Crops growing on the land and timber standing 
thereon do not become personalty until severed> and 
therefore are taxable as part of the realty, 97 and 
not as personalty, 98 although it has been held that 
growing trees, shrubs, plants, and floral stock cul¬ 
tivated for sale are r taxable as personal property. 99 
Where the growing crop or standing trees have been 
sold to another, they are properly assessable to him, 
although not yet removed, 1 and by statute may be 
taxable as personalty, 2 but an executory contract 
for conveyance of standing timber creates only an 
equitable estate in the grantee, which is not the 
subject of taxation. 3 It has been held that timber 
sold to another with right of removal within a 
specified period cannot be taxed to the purchaser 
as real estate. 4 A tax may be imposed measured by 
the quantity of timber or timber products severed. 6 

Crops grown on exempt land have been held non- 
taxable. 6 


§ 75. Rights, Privileges, and Easements in 
Realty 

Rights, privileges, end easement! In realty may tm 
the subject of taxation where made so by legislative ac¬ 
tion. 

Incorporeal hereditaments, easements, and other 
rights in land, as distinguished from the ownership 
of the soil, may possess value and are therefore 
taxable if the legislature so determines, 7 but not 
otherwise; 8 and it is ordinarily held that such 
special rights or interests in lands owned by another 
are not to be regarded as real estate or as separately 
taxable to the persons exercising or enjoying them. 9 
When, however, an easement is carved out of one 
estate for the benefit of another, the market value 
of the servient estate is lessened, and that of the 
dominant estate increased, by the value of the 
easement, and the respective tenements should be 
assessed accordingly. 10 
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97. Me —Fejapscot Paper Co. v 
State, 184 A. 764, 184 Me 238. 
Mass.—Paine v. Board of Assessors 
of Town of Weston, 7 N.E 2d 584, 
297 Mass. 178. 

Minn—Petition of Q R A, Inc., 7 
N.W 2d 484, 213 Minn. 487. 

61 CJ. p 189 note 11. 

Where land and timber are In same 
ownership, the timber is part of the 
realty for tax purposes — E K Wood 
Lumber Co. v. Whatcom County, 104 
P.2d 752, 5 Wash 2d 68. 

When severed from land with in¬ 
tent to effect conversion Into person¬ 
alty, trees will be so considered for 
tax purposes—Swain Nelson & Sons 
Co. v. Department of Finance, 6 N.E. 
2d 632, 865 Ill. 401. 

9a Timber 

Wash —Bennett v. Grays Harbor 
County, 130 P.2d 1041, 16 Wash.2d 
831. 

99. N.J.—Bobbink & Atkins v. City 
of Clifton, 25 A.2d 589, 20 N.J. 
Misc. 149. 

Ohio.—Miller v. Mellon Co., 15 Ohio 
N.P.N.S., 83. 

Under statute declaring nursery 
stock merchandise 

Ill.—Swain Nelson & Sons Co. v. De¬ 
partment of Finance, 6 N.E. 2d 632, 
865 Ill. 401. 

Wash.—Miethke v. Pierce County, 28 
P.2d 405, 173 Wash. 381. 

1. Ark —Southern Lumber Co. v. 
Arkansas Lumber Co., 4 S.W.2d 
928, 176 Ark. 906. 

61 C.J. p 189 note 13. 

2. Under a statute defining real 
property for tax purposes so as to in¬ 
clude standing timber, except stand¬ 
ing timber owned separately from the 
ownership of the land, where land 
and ' timber jest in eepar&te owner¬ 
ships, the timber is considered as 


personalty for taxation purposes.— 
E K Wood Lumber Co v. Whatcom 
County, 104 P.2d 752, 5 Wash.2d 63. 

3. Or—Nehalem Timber & Logging 
Co v Columbia County, 189 P 212, 
97 Or 100, rehearing denied 191 P 
318, 97 Or. 100. 

4. Pa —Vogel bucher v. Walker, 7 
Pa Diet. & Co. 661. 

5. Tax on logs and not lumber 
Taxation statute, providing for tax 

on saw timber logs, crossties, or 
voneer stock of fixed amount per 
thousand feet, board measure, to be 
measured by quantity of timber or 
timber products severed, Imposes tax 
on logs and not on amount of lum¬ 
ber which might be produced there¬ 
from—Stone v. General Box Co., 53 
So.2d 85, 212 Miss 60. 

9. Wash.—Iyall v. Bear, 228 P. 513, 
130 Wash. 637. 

61 C.J. p 189 note 17. 

7. Minn.—Pine County v. Tozer, 57 
N.W. 796, 56 Minn. 288. 

61 C.J. p 190 note 20 
Easement defined Bee Easements f 
1 a. 

Incorporeal hereditament defined see 
Property 8 7 d (4) (c). 

8. Va.—Willis v. Commonwealth, 34 
S.B. 460, 97 Va. 667. 

61 C.J. p 190 note 21. 

9. Va.—Willis v. Commonwealth, su¬ 
pra. 

61 C.J. p 190 note 22. 

Severability of Interests 

In the absence of a statute provid¬ 
ing otherwise, the various Interests 
which may be held in realty are not 
severable for the purposes of taxa¬ 
tion.—State v. Kirchner, 90 P.2d 1055, 
185 Okl. 129—State v. Shamblln, 90 
JP.2d 1053, 185 Okl. 126. 

Turpentine leases 

(1) Leases conveying to lessee the 
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right for a period of years to cut and 
box pine trees on described premises 
for purpose of extracting gum to be 
distilled into turpentine did not con¬ 
vey an interest in land and were not 
required to be included in lessee’s ad 
valorem tax return—Whitehead v. 
Kennedy, 58 S E 2d 832, 206 Ga. 760. 

(2) Other turpentine leases held 
not taxable as realty see 61 C J. p 190 
note 22 [f]. 

10. NJ—Ehren Realty Co. v. Mag¬ 
na Charta Bldg. & Loan Ass’n of 
Newark, 184 A. 203, 120 N.J Eq. 136 
NY.—Tax Lien Co. of New York v. 
Schultze, 106 NJB. 761, 213 NY. 9, 
L.RA.1915D 1115, Ann.Cas.l916C 

636. 

Negative easement appurtenant to 

other lands created by covenant not 
to use premises for sale of liquors 
was taxable as part of dominant ten¬ 
ement, so that taxation of dominant 
tenement extinguished taxes on the 
negative easement as far as the ease¬ 
ment was concerned.—Northwestern 
Improvement Co. v. Lowry, 66 P.2d 
792, 104 Mont. 289, 110 A.L.R 605. 
Part of dominant estate 

(1) Generally, all easements or 
rights, which are subject to separate 
valuation for assessment purposes 
and have been carved out of servient 
estate, are theoretically taxed as part 
of dominant estate and therefore re¬ 
main Inviolate on sales of servient 
estate, notwithstanding state pur¬ 
chasing under tax sale and thereafter 
selling to Individual gives a new and 
paramount title by its deed.—Ala¬ 
mogordo Imp. Co. v. Prendergast, 91 
P.2d 428, 43 N.M. 245, 122 A.L.R 
1277. 

(2) A private recorded easement is 
a right and privilege belonging and 
appertaining to the dominant estate 
within meaning of statutes defining 
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if * i 1 t 

Chattels red may be taxed as distinct legal en¬ 
tities. 11 What are at common law chattel interests 
in real property should be taxed not as realty, but 
as personal property, 12 except where by statute 
they are classified for purposes of taxation as 
real estate. 18 

Pipe lines and Power lines. A pipe line under¬ 
lying the lands of several proprietors, such, for ex¬ 
ample, as is used in conveying petroleum, has been 
held taxable a 9 real estate. 14 A right of way for 
maintenance of electrical lines over land has been 


held to be taxable as land 18 although poles and 
wires maintained on a right of way in gross have 
been considered personalty, as discussed infra § 76. 

§76. Personal Property in General 

Where a statute so provides personal property Is 
subject to taxation, but, In order to be taxable, It must 
come within the descriptive terms or application of the 
statute Imposing the tax. 

Where a statute so provides personal property is 
subject to taxation, 16 whether it is tangible or in¬ 
tangible. 17 In order to be taxable, however, per- 


real property subject to taxation — 
Rosa v. Franko, 40 NE.2d 664, ISO 
Ohio fit. SOS 
“Beal property** 

Under statutory definition of “real 
property'* as relating to taxation, the 
real property Includes such ease¬ 
ments and appurtenances as apper¬ 
tain to the land itself.—Union Falls 
Power Co v. Marinette County, 298 
NW. 598, 238 Wis 134, 134 A.L.R. 
958 

11. W.Va —Harvey Coal, etc., Co. v. 
Dilon, 53 RE. 928, 69 WVa. 605. 

Chattels real defined see Property f 

8 b (3). 

12. Ky—Wilgus v. Commonwealth, 

9 Bush 556 

61 C J. p 190 note 26. 

13. NT—Elmira v. Dunn, 22 Barb 
402 

61 C.J p 190 note 27. 
leasehold 

Under statute classifying property 
for purposes of taxation and provid¬ 
ing that Class 1 shall include all 
money, notes, bonds, bills and ac¬ 
counts receivable, stock and any 
other Intangible personalty, and that 
Class 4 shall include all realty and 
personalty situated within munici¬ 
palities, exclusive of Classes 1 and 2, 
the phrase “other Intangible personal 
property,** under “ejusdem generis’* 
rule, refers to Intangibles evidencing 
Indebtedness, which are “chattels 
personal,** and does not include “chat¬ 
tels real," and leasehold within a 
municipality must therefore bo as¬ 
sessed and taxed under Class 4 rath¬ 
er than Class 1.—Greene Xiine Ter¬ 
minal Co. v. Martin, 10 S E.2d 901, 
122 W.Va. 483. 

14. N.J.—State v. Berry, 19 A. 665, 
62 N.J.D&w 308, affirmed 21 A. 490, 
53 N.J.Law 212. 

61 C.J. p 190 note 29. 

15. Ohio.—La Rue v. Taylor, 3 Ohio 
Supp. 295. 

16. Cal.—Dant & Russell v. Board of 
Sup*rs of Los Angeles County, 133 
P 2d 817, 21 Cal.2d 534, certiorari 
denied Dant & Russell, Inc. v. 
Board of Supervisors of County of 
Los Angeles, 64 SCt. 34, 320 U,S 
735, 88 L Ed. 436—People v. Keith | 


Ry. Equipment Co., 161 P.2d 244, 
70 Cal.App.2d 339 

Fla.—(Wood v. Ford, 3 So 2d 490. 
148 Fla. 66. 

Idaho —Washburn-Wilson Seed Co v. 
Jerome County, 138 P 2d 978, 65 
Idaho 1. 

Ohio—Roseville Pottery v. Board of 
Revision of Muskingum County, 77 
N.E 2d 608, 149 Ohio St 89 
Tex.—Hidalgo Guarantee Abstract 
Co v. City of Edinburg, Civ App , 
181 S W.2d 597, error refused. 

61 C J. p 190 note 32. 

Effect of corporate loans tax on lia¬ 
bility of holder of corporate bond 
to personal property tax see infra 
S 140 

All personalty 

(1) Under some statutes taxation 
of all personalty is the general rule 
—Stebco, Inc, v Gillmouthe, 221 P 
2d 914, 189 Or. 427, certiorari denied 
71 SCt 358, 340 US 920, 95 L Ed 
665. 

(2) The statute providing that all 
property should be subject to assess¬ 
ment and taxation indicates intent to 
tax all personal property within state 
which may constitutionally be sub¬ 
jected to assessment—People v Wil¬ 
son Car Lines. 16 N E 2d 752, 369 III 
294. 

Personalty as distinct class 

Real estate and personal estate are 
distinct classes of property for tax 
purposes.—Richard T, Green Co. v. 
City of Chelsea, C C.A Mass, 149 

F 2d 927, certiorari denied 66 S Ct 
54, 326 US. 741, 90 L Ed 443 
Property held taxable as personalty 

(1) Airplanes-—State v. Northwest 
Airlines, 7 N.W 2d 691, 213 Minn 395, 
affirmed 64 S.Ct. 950, 322 U.S 293, 88 
L Ed. 1283, rehearing denied 65 S Ct. 
26, 323 U.S. 809. 89 L.Ed 645 

(2) Bowling alleys.—Bronxville 

Bowling Club v Schmiedel, 45 N.E.26 
171, 289 N.T. 666. 

(3) Grandstand seating facilities 
at ball park.—People ex rel. National 
Exhibition Co. v. Miller, 48 N.E 2d 
88, 288 N.T. 698. 

(4) Intoxicating liquors.—Three G. 
Distillery Corp. v. Los Angeles Coun¬ 
ty, 116 P.2d 143, 46 Cal.App.2d 498— 
<61 C.J. P 190 note 82 [f]. 
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(5) Religious literature distributed 
by corporation —Watchtower Bible & 
Tract Society v Los Angeles County, 
CA.Cal, 181 F2d 739, certiorari de¬ 
nied 71 SCt 51, 340 US 820, 95 
L Ed. 602. 

(6) Slot machines—Capitol Novel¬ 
ty Co. v Evatt, 61 N.E 2d 211, 145 
Ohio St. 205, 160 A L R. 1223, certio¬ 
rari denied 66 SCt. 48, 326 U.S 738, 
90 L Ed 440—Ellery v Evatt, 42 N.E. 
2d 979, 140 Ohio St 249 

(7) Tunnel kilns—Roseville Pot¬ 
tery v Board of Revision of Mus¬ 
kingum County, 77 N E.2d 608, 149 
Ohio St 89 

Where there is any doubt whether 
property is realty and taxable at one 
hundred per cent of its true value, 
or personalty and taxable at fifty per 
cent of its true value, the doubt must 
be resolved in favor of the taxpayer 
or the property to be taxed—Rose¬ 
ville Pottery v. Board of Revision of 
Muskingum County, supra. 

“Property tax'* 

The per bushel tax to be assessed 
by commissioner of fisheries on seed 
oysters to be carried outside the 
state is a state “property tax ’’— 
Haughton v. Lankford, 62 S E 2d 111, 
189 Va. 183 

Tax held specific, being levied di¬ 
rectly by legislative enactment on 
ownership of designated personal 
property—Shivel v. Vidro, 294 NW 
78, 295 Mich. 10. 

17. Fla.—State ex rel Watson v 

Lee, 24 So 2d 798, 157 Fla. 62. 163 

AIR 862—Wood v. Ford, 3 So 2d 

490, 148 Fla. G6. 

61 C J p 191 note S3. 

The term “tangible personal prop¬ 
erty** Is a restricted or technical 
term and does not Include capital 
used in business in view of legisla¬ 
tive Interpretation of the term and 
practical construction by administra¬ 
tive officials, although capital In¬ 
cludes some items of personal prop¬ 
erty tangible in fact—City of Roa¬ 
noke v James W. Michael's Bakery 
Corp, 21 S E.2d 788, 180 Va. 132. 

Intangible property is “personal 
property*’ for taxation purposes — 
Wood v. Ford, t So.2d 490, 148 Fla. 
66 . 
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sonal property must come within the descriptive 
terms or application of the statute imposing the 
tax, 18 or the property must fall within the statutory 
definitions of personalty, 18 which do not in all 
cases include for purposes of,taxation everything 
Vfhich is personal property in a general sense. 20 
In this connection it has been pointed out that the 
legislature has power by proper classification to 
make any kind of property personalty for purposes 
of taxation, 21 even though for all other purposes 
it may be considered real estate under the common 
law. 22 The legislature also has power to provide 
that personal property shall be taxed by the same 
method and to the same extent as land and improve¬ 
ments thereon. 23 In at least one jurisdiction it is 
the policy and statutory rule, subject to certain ex¬ 
ceptions, not to tax personal property unless it is 
used in business. 24 

Manuscripts . Unpublished manuscripts have been 
held not to be taxable. 26 

Poles and wires situated on a right of way have 
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beep held to be taxable as personalty where the 
right granted to the maintaining corporation is a 
right of way in gross, 26 although, as discussed supra 
§ 75, the right of way has been held taxable as 
land. 

Property in transit Tangible personal property 
is not immune to ad valorem taxation merely be¬ 
cause it is in transit from one place to another on 
the statutory date for assessment. 27 

§ 77. Abstract Books 

In tome, but not other, Jurisdictions abstract books 
are taxable as personal property. 

The authorities conflict with respect to the tax¬ 
able character of abstract books. 28 Some author¬ 
ities regard abstract books as personal property sub¬ 
ject to taxation, 28 while other authorities hold that 
abstract books are not taxable, 30 on the ground that 
to tax them would be inconsistent with the nature 
of the owner's incorporeal right in them as un¬ 
published manuscripts. 31 


Ufa insurance right# 

If framers of constitution regard¬ 
ed rights arising out of life Insur¬ 
ance policies as property, the legisla¬ 
tive Intent in tax statute would be 
Immaterial, since the constitution re¬ 
quires that all property, not specifi¬ 
cally exempted by its terms, be 
taxed, but where an Intent to the con¬ 
trary sufficiently appears, such rights 
are not taxable —Button v. Hikes, 176 
S.W.2d 112, 296 Ky. 168, 160 A.L.R. 
779. 

Bight to reoeive inoome 

If right to receive Income from 
property exists, the property is tax¬ 
able under the Personal Property Tax 
Act, regardless of whether the in¬ 
come is actually received—Common¬ 
wealth v. Stewart, 12 A.2d 444, 338 
Pa. 9, affirmed Stewart v. Common¬ 
wealth of Pennsylvania, 61 S.Ct. 445, 
312 U.S. 649, 85 L.Ed. 1101. 

18. U.S.—Buscaglla v. Bowie, CCA. 

Puerto Rico, 139 F.2d 294. 

Ohio.—Dolese Bros. Co. v. Nichols, 

166 P.2d 982, 196 Okl. 608. 

61 C.J. p 191 note 34. 

Molasses 

Under Puerto Rico statute impos¬ 
ing a tax on molasses brought into 
or manufactured, sold, consumed, or 
otherwise disposed of for consump¬ 
tion in Puerto Rico, a tax was not 
Imposed on molasses produced in 
Puerto Rico before the effective date 
of the statute and sold after such 
date In continental United States.— 
Buscaglla v. Bowie, C.C.A.Puerto 
Rico, 189 F.2d 294. 

- B or se n in g s which were small par¬ 
ticle# of rock and dust coming out of 
crushed rock being screened in plant 
of taxpayer, who was engaged In op¬ 


erating a plant for crushing rocks, 
were held not subject to ad valorem 
property tax.—Dolese Bros. Co v 
Nichols. 165 P 2d 982. 196 Okl. 608. 

Tax sales certificates issued at de¬ 
linquent tax sales were not subject 
to taxation as personal property.— 
Kleinwachter v. Hughes County 
Treasurer. 11 P.2d 1073. 157 Okl. 215 
IP. N.Y.—People v. Feitner, 60 N.E 
265, 167 N.Y. 1, 82 Am.S R. 698. 

61 C J. p 192 note 35. 

80. N.Y.—People v. Feitner, supra. 

81. N H.—Kolodny v. City of Laco¬ 
nia, 76 A.2d 507, 96 N H. 337. 

88. N.H—Kolodny v. City of Laco¬ 
nia, supra. 

83. Ohio.—Reed v. County Board of 
I Revision of Fairfield County, 88 

NE.2d 701, 152 Ohio St. 207. 

84. Ohio.—American Oak Leather 
Co v. Peck, B.TA„ 108 N E 2d 179. 

85. U S —Harper v. Donohue, C C. 
Ill., 144 F. 4D1, affirmed 146 F. 1023, 
76 C C.A. 678. 

Mich—Perry v. Big Rapids, 24 N.W. 
530, 67 Mich. 146, 11 Am.S.R. 570. 

86 . Ky.—Inter-County Rural Elec 
Co-op. Corp. v. Reeves, 171 S.W.2d 
978, 294 Ky. 468. 

Not attached to dominant estate 

Poles, wires, and other parapherna¬ 
lia belonging to nonprofit corpo¬ 
ration organized under Rural Elec¬ 
tric Cooperative Act, which are situ¬ 
ated on right of ways obtained by 
corporation from various owners of 
land on which they are placed, are 
“personal property," and not “real 
property," for purpose of taxation, 
In view of fact that right granted to 
corporation by owners of land 1# a 
“right of way in gross" as dlstin- 
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gulshed from an “easement appur¬ 
tenant to the land" and therefore, un¬ 
like the easement, not attached to a 
dominant estate —Inter-County Ru¬ 
ral Elec. Co-op. Corp. v. Reeves, su¬ 
pra. 

87. Okl.—Johnson Oil Refining Co 
v. State ex rel Templeton, 46 P 2d 
646, 172 Okl 662. 

Situs of tangible personal property 
see Infra 59 115. 322 

88. Mich—Perry v. Big Rapids, 24 
N.W. 530, 67 Mich. 146, 11 Am.S R 
670 

13 C.J. p 951 note 68. 

39. Iowa.—Leon Loan, etc., Co. v. 
Leon Board of Equalization, 53 N. 
W. 94, 86 Iowa 127, 41 Am.S.R 486, 
17 L R A. 199. 

61 C.J. p 192 note 37—18 C.J. p 951 
note 59. 

Tangible personalty 

The abstract books and records, 
kept by abstract company as basis 
of a business for profit, are taxable 
as tangible personal property, and 
not as intangible personal property. 
—Schleman v Guaranty Title Co, 
15 So.2d 764, 153 Fla. 879, 149 A.L.R. 
1029. 

3a Mich.—Loomis v. Jackson, 90 N. 
W. 328, 130 Mich. 594—Perry v. 
Big Rapids, 34 N.W. 630, 67 Mich. 
146, 11 Am.S R 670. 

Sven though subject to levy and 
sale on execution, abstraot books and 
Records are not taxable property 
within purview of taxing statutes.— 
Bay Trust Co. v. Bay City, 278 N.W. 
487, 280 Mich. 44. 

3L Mich.— Perry v. Big Rapids, 84 
N.W. 630, 67 Mich. 146, 11 Am.S.R» 
5 TO. 



84 C.J.S. 


TAXATION 


§ 78. Choses in Action and Securities 

a. In general 

b. Statutory description of property tax¬ 

able 

c. Intangibles as personalty or realty 

d. Corporate stock 

a. In General 

Where a tax Is Imposed on Intangible property, en¬ 
forceable claims, securities, and similar intangible in¬ 
terests constitute property subject to tax. 


§ 78 

Where a tax is imposed on intangible property,** 
enforceable claims, securities, and similar intangi¬ 
ble interests, however represented, constitute prop¬ 
erty subject to tax, 3 3 sometimes being expressly in¬ 
cluded in statutory or constitutional definitions of 
taxable property, and the term “property” as em¬ 
ployed under tax laws has been held to include 
many different kinds of claims, securities, or simi¬ 
lar intangible interests. 34 As a general rule, under 
the various statutes the tax on intangibles is to be 
distinguished from other forms of taxation. 36 Ex- 


33. Ariz.—Maricopa County v. Trus¬ 
tees of Arizona Lodge No. 2, F & 

AM, 80 P 2d 955, 62 Ariz 329 
Fla—State ex rel Seaboard Air Line 

B. Co. v. Gay, 86 So 2d 403, 160 Fla 

445. 

General purpose of General In¬ 
tangibles Tax Act was to find more 
effective method of reaching intangi¬ 
bles for purpose of taxation, because 
property tax law had become ineffec¬ 
tive in reaching such class of prop¬ 
erty—Zoercher v. Indiana Associated 
Tel. Corp. 7 N.E.2d 282, 211 Ind. 447. 
“Intangibles" 

Considerations different from those 
applicable to taxation of tangibles, 
both theoretical and practical, apply 
to the taxation of “intangibles/' or 
rights not related to physical things, 
since such rights are but relation¬ 
ships between persons which the law 
recognizes by attaching sanctions to 
them, and the power and protection 
of the government can be exerted 
only through control over, and pro¬ 
tection of, persons, not through con¬ 
trol of a physical thing Consequent¬ 
ly, with respect to the right to tax 
intangibles, they cannot be dissociat¬ 
ed from the persons from whose 
relationships they are derived, but 
are indisputable realities, not fictions 
in any sense—Curry v McCanless, 
Pa., 69 SCt 900, 307 U.S. 367, 83 
LEd 1339, 123 ALR 162. 

Intangible* held not taxable 

The statute subdividing personal¬ 
ty subject to taxation into tangibles 
and intangibles does not require 
owner of Intangible personalty to pay 
taxes thereon in view of failure of 
legislature to provide method of 
equalizing Intangibles or to collect 
tax on intangibles when owner is not 
possessed of realty sufficient to pay 
both taxes, and in view of construc¬ 
tion of statute by executive depart¬ 
ment for many years, by failure to 
assess and tax Intangibles, during 
which time statutes were unchanged 
by legislature except for enactment 
of unconstitutional statute declaring 
Intangibles subject to taxation — 
Maricopa County v. Trustees of Ari¬ 
zona Lodge No. 2, F. & A M„ 80 P 2d 
955, 52 Ariz 329. 

Validity 

Intangible tax act was held valid 


under constitutional extension of 
power of legislature to tax beyond 
subjects of taxation specified in other 
provisions of constitution —Texas 
Pipe Line Co v Anderson, Tex Civ 
App, 100 S W 2d 764, error refused, 
certiorari denied 58 SCt 45, 302 US 
724, 82 LEd 559. 

33. Ariz — Corpus Juris cited la 

Maricopa County v Trustees of 
Arizona Lodge No. 2, F & A. M, 
80 P.2d 955, 957, 52 Ariz 329 
Ky.—Button v. Drake, 196 S W 2d 66, 
70, 302 Ky. 617, 167 ALR 1046, 
overruling Button v Hikes, 176 
S W 2d 112, 296 Ky. 163, 150 A L R 
779 

Neb —International Harvester Co v 
Douglas County, 20 N.W.2d 620, 
146 Neb. 655. 

61 C J p 192 note 40. 

Ad valorem tax 

The taxes imposed under the stat¬ 
ute relating to Intangible personal 
property taxation are ad valorem 
taxes imposed against intangible per¬ 
sonal property—State ex rel. Sea¬ 
board Air Line R Co. v. Gay, 35 So. 
2d 403, 160 Fla. 445. 

Classification 

Under statute dividing taxable in¬ 
tangible personalty into four classes 
and providing that fourth class 
should embrace property not in¬ 
cluded in other three classes, if in¬ 
tangible personalty was not within 
purview of first three classes it was 
included in fourth class —Genesee 
Corp. v. Owens, 20 So.2d 654, 155 Fla. 
502. 

When taxable status determined 

The taxable status of a claim is 
determined as of the time the action 
is commenced.—Rutter v. Heatly, 180 
P.2d 822, 198 Okl 691. 

Revenue measure 

The Intangible Tax Act is purely 
a revenue measure, intended to ex¬ 
pedite and enforce payment of mon¬ 
eys due the state under provisions 
of the act, by suspending the effect 
for all purposes of all intangibles 
within the purview of the act, such 
as notes, until such moneys are paid 
in full. The legislature did not in¬ 
tend to impair the validity of exist¬ 
ing obligations, such as notes, but 
only intended to suspend the effec¬ 
tiveness and force of such obliga¬ 
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tions for all purposes, until the re¬ 
quirements of the act were satisfied 
by payment of the tax in one of the 
modes provided therein —Gradeless 
v Gradeless, 49 N E 2d 398, 114 Ind 
App. 10 

Time of acquisition 

The intangible tax law imposes a 
tax only on intangibles “acquired" or 
“used" during the year for which the 
tax was imposed —Cleveland-Cliffs 
Iron Co v. State of Michigan, Dept, 
of Revenue, 45 N W.2d 46, 329 Mich. 
225. 

Under some constitutional provi¬ 
sions taxes on intangibles are levied 
by the legislature in lieu of state, 
county, district, and municipal taxes, 
and are a distinct tax brought into 
being by the constitution—State ex 
rel Watson v. Lee, 24 So.2d 798, 167 
Fla, 62, 163 A L.R. 862. 

34. Ariz.— Corpus Juris cited in 
Maricopa County v Trustees of 
Arizona Lodge No 2, F & A. M, 
80 P 2d 956, 967, 62 Ariz 329 
Fla— Corpus Juris cited In Wood v. 

Ford, 3 So 2d 490. 495, 148 Fla. 66. 
61 C J. p 192 note 42. 

Every species of valuable right 

The word “property," as that term 
is used in the statutes relating to as¬ 
sessment and taxation, refers to 
every species of valuable right or 
interest which is the subject of own¬ 
ership or which has an exchangeable 
or pecuniary value —Kansas City 
Life Ins Co v. Hammett, 149 So 625, 
177 La. 930 

1 ‘Intangible personal property" 

“For the purposes of state taxa¬ 
tion, Intangible personal property is 
defined as 'all personal property 
which is not in itself Intrinsically 
valuable but which derives its chief 
value from that which It repre¬ 
sents'."—Mahan v. Lummus, 35 So.2d 
725, 728, 160 Fla. 505. 

35« Fla—State ex rel Seaboard Air 
Line R. Co. v. Gay, 35 So 2d 403, 
160 Fla. 445—State ex rel. Watson 
v. Lee, 24 So 2d 798, 157 Fla, 62, 
163 ALR 862. 

Excise or stamp taxes see infra 9§ 
121-126 

Ad valorem tax 

(1) The Intangible Personal Prop¬ 
erty Tax Act Imposes a specific tax 
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cept as the matter may be otherwise controlled by 
statute, it is not essential to its status as taxable 
property that a claim or debt should be the obliga¬ 
tion of any particular pef9on, 26 or that it should 
be payable immediately, 37 or that the holder should 
certainly and without doubt be able to enforce its 
ultimate collection ; 88 but it is necessary only that 
the claim should be a legal demand such as the law 
will recognize and enforce, 83 fixed and certain and 
not indefinite or contingent,*® and liquidated as to 
its amount 41 Statutes imposing an ad valorem tax 
on intangible property within the state or a tax on 
property held by those within the state are not 
intended to authorize a tax on property outside the 
state. 42 

Exempt security . Debts secured by property ex¬ 
empt from taxation are taxable. 42 

Notes as tangible property. Notes, considered 
3 part from the debt they represent, have been held, 
for purposes of taxation, to be tangible personal 


property. 44 

Separate taxation. In the case of a loan, the 
property transferred to the borrower and the debt 
accruing to the lender are distinct interests subject 
to separate tax, 46 and in the case of a contract for 
the sale of land, a purchase-money note and the land 
itself are distinct properties separately taxable. 46 
Separate taxation of capital and corporate stock is 
discussed infra § 136. 

b. Statutory Description of Property Taxable 

In order to be taxable, claims, securities, and similar 
Intangibles must faM within the class of property sub¬ 
jected to tax by the statute Invoked. 

Unless taxed under statutes broadly taxing all 
property 47 or all personal property, 48 in order to 
make claims, securities, and similar intangibles tax¬ 
able, it is essential that they should fall within the 
class of property subjected to tax by the statute 
invoked. 49 In determining whether the property 


in lieu of an ad valorem tax and does 
not levy a privilege or occupation 
tax and is not a tax on net income 
—In re Harris. Upham A Co., 148 P 2d 
191, 194 Okl 155. 

(2) Under Ohio Jaw, tax on In¬ 
tangibles such as notes and accounts 
receivable In not a franchise, privi¬ 
lege. occupation, or income tax, but 
is an ad valorem property tax — 
Wheeling Steel Corp v. Glander, 
Ohio, 69 SCt. 1291, 837 US. 662, 93 
L Ed 1544. 

36. Ky—Commonwealth ' V. Ken¬ 
tucky Distilleries A Warehouse 
Co, 136 S.W. 1032, 143 Ky. 814, 144 
Ky. 263. 

61 C.J. p 193 note 44. 

37. Ky.—Commonwealth v. Ken¬ 
tucky Distilleries A Warehouse 
Co, supra. 

61 C.J. p 193 note 45. 

38. Ind.—Martin v. Wise, 109 NB3 
745, 183 Ind 530 

61 C J. p 193 note 46. 

39. Ky—Commonwealth v. Ken¬ 
tucky Distilleries A Warehouse 
Co., 136 SW 1032, 143 Ky. 314, 144 
Ky. 263 

61 C J. p 193 note 47. 

An undelivered not#, bond, or other 
written promise to pay money or 
thiqg of value is not property sub¬ 
ject to taxation, but such Instru¬ 
ments become property only on deliv¬ 
ery and are then property of Oblige## 
and those claiming under them, not 
of obligors—City of Abilene v. Fry- 
ar, TexCivApp, 143 SW.2d 654. 

TTpoolleoted life insurance premi¬ 
ums, for collection of which no ac¬ 
tion lies, do not constitute property 
subject to taxation.—Kansas City 
Life In®. Co v. Hammett, 149 So. 
525, 177 L*l 960. 


40. Kan—'Wellman v. Board of 
Com’rs of Jewell County, 252 P 
193, 122 Kan 229. 

61 C.J p 193 note 48 

41. Mass —Powers v. City of Wor¬ 
cester, 97 N E 95, 210 Mass. 471. 

61 C J p 193 note 49 

Unliquidated claim 

(1) Where there has been a system 
of reciprocal dealings carried on be¬ 
tween parties to a business arrange¬ 
ment, an unliquidated claim for mon¬ 
ey or credit arising therefrom is not 
such an account receivable as is re¬ 
quired to be rendered for taxation 
under the intangible personal prop¬ 
erty tax law.*—Seval v. Hunt, 177 P 
2d 673, 198 Okl 227—Dunlap v Spen¬ 
cer, 131 P 2d 994, 191 Okl 557—Lum¬ 
berman's Supply Co v. Neal, 119 P.2d 
1017, 189 Okl. 544. 

(2) 'Where contract of taxpayer for 
manufacture of aeronautical engines 
for government provided that gov¬ 
ernment should make advance pay¬ 
ments which were to be liquidated by 
manufacture of engines and taxpay¬ 
er made advance payments to his 
subcontractors under similar ar¬ 
rangements, the unliquidated portion 
of advance payments to subcontrac¬ 
tors was not taxable as “current ac¬ 
counts receivable."—Wright Aeronau¬ 
tical Corp. v. Glander, 84 N.B.2d 483, 
161 Ohio St. 29. 

42. Fla.—State ex rel. Tampa Elec. 
Co. v. Gay, 40 So.2d 225. 

Mortgage 

Where domestic corporation issued 
bonds to foreign corporations outside 
state, imposition of ad valorem tax 
on intangible personalty before mort¬ 
gage Indenture securing corporate 
bonds could be recorded was unlaw¬ 
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ful —State ex rel Tampa Elec. Co v. 
Gay, supra 

43. Cal —Security Sav. Bank v. San 
Francisco, 64 P 898, 132 Cal. 599. 

61 C J p 193 note 62. 

44. Tex.—Guarantee Life Ins. Co 
of Houston v. City of Austin, Civ. 
App, 165 S.W. 63, affirmed 190 S W. 
189, 108 Tex. 209. 

Nature of not# 

In determining whether note is 
subject to tax on notes as "of over 
eight months duration," nature of 
note should be determined from its 
face —Hanes v. Baker, 73 P 2d 143, 
181 Okl. 146. 

4fi. Ill —People v. Worthington, 21 
Ill 171, 74 Am D 86. 

Vt—State v. Clement Nat Bank, 78 
A. 944, 84 Vt. 167, AnnCasl912D 
22, affirmed 34 S Ct 31, 231 U.S 120, 
58 L Ed. 147. 

46. Ark.:—Ouachita County v. Humph, 
43 Ark 525. 

61 C.J p 193 note 51. 

47. Kan.—Williams v Board of 
Com’rs of Osage County, 114 P. 
858, 84 Kan 508, 34 L.R.A ,N S, 
1221 . 

61 C.J. p 194 note 57. 

48. Ky—Gish v. Shaver, 131 S.W. 
615, 140 Ky. 647. 

61 C.J. p 194 note 58. 

49. La—Kansas City Life Ins. Co. 
v. Hammett 149 So. 625, 177 La. 
930 

Mich—Hart v. State, 52 N.W.2d 685, 
833 Mich. 248. 

P&.-—Appeal of Pennsylvania Co., 86 
Pa.Dist. & Co. 87, affirmed Appeal 
of Pennsylvania Co. for Insurances 
on Lives and Granting Annuities, 
11 A.2d 160, 887 Pa. 82L 
61 C.J. P 194 note 56. 
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sought to be taxed falls within the description of the terms of particular taxing acts, 61 as in the case 
property subjected to tax, the courts will look of accounts, 62 bonds, 62 life insurance proceeds, 64 
through the form of the particular document in- and promissory notes. 66 

volved to the substance of the legal relationship Q n jjj e other hand, under particular statutes vari- 
thereby created, 66 and, in accordance with control- ous intangibles have been held to be nontaxable, 66 
ling circumstances and statutory provisions, various such as accounts, 67 judgments, 62 life insurance poli- 
intangibles have been held taxable as falling within cies 69 and, likewise, the proceeds of life msur- 


BO. Pa.—Commonwealth v. Phila¬ 
delphia Rapid Transit Co., 134 A. 
465, 287 Pa. 190. 

51. Okl.—Edmonds v White, 219 P. 
2d 1007, 203 Okl. 231. 

61 C J. p 194 note 61. 

Items held taxable 

(1) Basis or source of Income — 
Board of Tax Sup'rs of Jefferson 
County v. Helm, 181 S.W.2d 462, 297 
Ky 803. 

(2) Beneficial Interest in trust es¬ 
tate—Mahan v. Luxnmus, 35 So. 2d 
725, 160 Fla. 605 

(3) Investment trust certificates 
—Appeal of Fidelity-Phtladelphia 
Trust Co., 45 Pa.Dist & Co. 476. 

(4) Secured debt—Eric v. Walsh, 
61 A 2d 1, 135 Conn. 85. 

(5) “Stock deposits,” which are 
deposit liabilities of a finance insti¬ 
tution on withdrawable stock wheth¬ 
er running: or paid up.—Merchants & 
Mechanics Federal Sav & Loan Ass’n 
of Springfield v Evatt, 35 N E 2d 
831, 138 Ohio St 457, 136 A.L R 1474. 

52. Ga—Parke, Davis & Co. v. City 
of Atlanta, 36 S E 2d 773, 200 Ga. 
296, 163 ALR 976 

Mich—Detroit Edison Co. v State, 
31 NW2d 809, 320 Mich. 606 
N.J —Duke Power Co v Hillsbor¬ 
ough Tp., Somerset County, 26 A.2d 
713, 20 N.JMisc. 240 
Okl —State v Atlantic Oil Producing 
Co, 49 P 2d 634, 174 Okl. 61. 

61 CJ. p 194 note 61 Tg]. 
Installment balances due to condi¬ 
tional vendor of goods 
N.J —Duke Power Co. v. Hillsbor¬ 
ough Tp , Somerset County, 26 A.2d 
713, 20 N J.Misc 240. 

53. Fla.—Genesee Corp. v. Owens, 
20 So 2d 664. 165 Fla. 502—Wood v. 
Ford. 3 So.2d 490. 148 Fla. 66. 

Pa—Commonwealth v. Berks County 
Trust Co., 12 A.2d 922, 338 Pa. 415 
—Commonwealth v. School Dlst of 
Pittsburgh, Allegheny County, 
Com PI., 49 Dauph.Co. 417. 

Bonds of foreign corporations do¬ 
ing business in state, wherein holder 
resided at time of his death, are tax¬ 
able for both county and state pur¬ 
poses.—In re Allson*a Estate, 12 A.2d 
920, 338 Pa. 194. 

▲ bond Issued by an individual is 

subject to personal property tax in 
the hands of a resident individual 
holder under personal property tax 
statute.— Joy v. Fifteenth & Chest¬ 


nut Realty Co, 18 A 2d 461, 144 Pa. 
Super. 23. 

54. Pa.—Commonwealth v. Myers, 
34 A.2d 69, 348 Pa. 90. 

Proceeds left with company 

Where beneficiary of life policies 
elected under policies to leave pro¬ 
ceeds thereof with insurance compa¬ 
nies at interest and receive periodical 
dividends, proceeds were properly 
taxed to beneficiary under personal 
property tax as "accounts bearing in¬ 
terest,” notwithstanding beneficiary 
at no time reduced proceeds to pos¬ 
session.—-Commonwealth v. Myers, 
supra—Commonwealth v Beisel, 13 
A.2d 419, 338 Pa. 619, 128 ALR. 978. 
“Chose In action” and ‘‘property” 

A widow’s right to monthly pay¬ 
ments for life under her deceased 
husband’s life insurance policy is a 
"chose in action” and is "property” 
taxable under constitutional provi¬ 
sion that all property not exempt 
from taxation by constitution shall 
be assessed for taxation at its fair 
cash value—Button v. Drake, 195 S 
W 2d 66, 70, 302 Ky. 517, 167 ALR 
1046, overruling Button v. Hikes, 176 
S W 2d 112, 296 Ky. 163, 150 A.L R 
779. 

Validity 

There is no constitutional immun¬ 
ity from taxation to be accorded in¬ 
surance policies in contradistinction 
to rights arising from any other 
character of investment—Button v. 
Drake, 195 S W.2d 66, 802 Ky. 517, 
167 A.L R. 1046 

55. Fla.—Genesee Corp. v. Owens, 20 
So.2d 654, 155 Fla 502. 

61 C.J. p 194 note 61 [d]. 

56. Cal.—Roehm v. Orange County, 
196 P 2d 550, 32 Cal.2d 280. 

Fla.—Mahan v. Lummus, 35 So.2d 
725, 160 Fla. 505 

Ohio—Champion Paper & Fibre Co. 

v. Glander, B.T.A., 82 N.E 2d 417. 
Pa.—Appeal of Pennsylvania Co., 36 
Pa, Dist & Co. 87, affirmed Appeal 
of Pennsylvania Co. for Insurances 
on Lives and Granting Annuities, 
11 A.2d 160, 837 Pa. 321. 

R.I.—Narragansett Mut Fire Ins. Co, 
v. Burnham, 154 A. 909» 61 R.I. 871. 
61 C.J. p 195 note 62. 

Items held not subject to tax 

(1) Discounts.—Hart v. State, 62 
NW.2d 685, 333 Mich. 248. 

(2) Naked right to receive trust 
lncobne.—Mahan v. Lummus, 36 So 
2d 725, 160 Fla. 505. 
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(3) Supersedeas and other proce¬ 
dural bonds—McGuirt v. Sandridge, 
229 P.2d 171, 204 Okl. 270. 

(4) Tax certificates on lands.—City 
of Miami v. Certain Lands upon 
which City of Miami Taxes and 
Liens are Delinquent, 171 So. 798, 
126 Fla. 781. 

Partnership capital 

The interest of an estate in a limit¬ 
ed partnership was not taxable; but, 
where partnership articles provided 
that on the death of a partner the 
amount due him should remain with 
the surviving partners as a deposit 
drawing a specified rate of interest, 
the principal to be payable in install¬ 
ments, it was held that as long as 
interest continued to be credited on 
the amount due a deceased partner’s 
estate, it was taxable as an account 
bearing interest—In re Arbuckle’s 
Estate, 188 A. 758, 324 Pa. 501. 

57. Hawaii —Assessor v. C. Brewer 
& Co, 15 Hawaii 29. 

61 C J. p 196 note 62 [a]. 

Intangibles held not “accounts” 

(1) Testator’s advances to chil¬ 
dren, even though children were 
charged Interest—Commonwealth v. 
Land Title Bank & Trust Co., 41 Pa. 
Dist. &Co 318. 

(2) Mere cause of action on an 
uncertain and unliquidated demand. 
—Dunlap v. Spencer, 131 P.2d 994, 
191 Okl 667—Lumbermen’s Supply 
Co. v. Neal, 119 P 2d 1017, 189 Okl. 
544. 

58. Pa.—In re Frederick’s Estate, 5 
A 2d 91, 333 Pa. 327. 

Judgment in condemnation proceed¬ 
ing 

Pa,—In re Frederick's Estate, supra. 

59. Pa.—In re Taxation of Life In¬ 
surance, 4 Pa Dist. 780, 17 Pa.Co. 
183. 

61 C.J. P 195 note 62 [d]. 

Life and annuity contracts separable 
Under single premium policy is¬ 
sued on divisible contracts, one of 
which was single premium life policy 
and other single premium straight 
life annuity contract, which specified 
amount of premium payment attri¬ 
butable to each form of contract, 
guaranteed right of annual income, 
provided that annual payments 
should absorb part of premiums paid 
with right to participate in earnings 
plus death refund, and gave an¬ 
nuitant right to withdraw at any 
time full amount of premiums paid. 
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ance policies,* 0 and promissory notes. 01 The pre¬ 
sumption is that in the enactment of the intangible 
property tax statute the legislature used the terms 
“accounts receivable” and “accounts payable” in 
the generally accepted legal sense and meaning 
of such terms, 62 and that items not falling within 
such generally accepted legal sense and meaning 
should not be regarded a9 accounts receivable or 
payable within the contemplation of the tax law. 63 

Dealer in intangibles . A tax imposed on dealers 
in intangibles has been classified as a property tax, 64 
as distinguished from a franchise or other form of 
excise tax, 65 and in its application to an unincor¬ 
porated dealer the tax is imposed on his employed 
capital, 66 and the ultimate incidence of the tax is 
not on the shares of stock as property of stock¬ 
holders as in the case of an incorporated dealer. 67 


In order to be a “dealer in intangibles,” one must 
operate such a business either as broker for others 
or individually on his own account, with a view to 
profit, 63 with power not only to sell, but also to 
buy or exchange, 69 and casual or isolated transac¬ 
tions or the investment of personal accumulations is 
not sufficient to render one a dealer in intangibles. 70 
It should also appear that the one taxed as a dealer 
in intangibles keeps an office or place of business 
for such purpose. 71 

Productive investments . Under some statutes 
productive investments, which are investments with 
an income yield, are taxable. 72 Long term capital 
gains are not income for the purpose of ascertaining 
income yield under such statutes. 78 A trust cover¬ 
ing a contractual obligation for the periodical pay¬ 
ment of money, 74 the equitable interest of the bene- 


life insurance contract was exempt 
from personal property tax while an¬ 
nuity portion of policy was taxable 
under statute —Bowman v. Tax Com¬ 
mission. 22 N.E 2d 524, 61 Ohio App 
168. affirmed 20 N E 2d 916. *185 Ohio 
St. 295. 

60. Pa.—Appeal of Duvall. 38 Pa. 
Dist.&Co 238. 86 Pittsb.Leg.J. 422 

Pending receipt 

Under statute subjecting moneys, 
credits, investments, deposits and 
other intangible property to taxation, 
proceeds of life policy are not tax¬ 
able until such time as beneficiary re¬ 
ceives the money.—Freiberg v Tax 
Commission, 7 Ohio Supp 103, af¬ 
firmed 44 N E 2d 475, 70 Ohio App 
229. 

OX. Md —Mayor and City Council 
of Baltimore v. Home Credit Co, 
166 A. 604, 165 Md 57, reargument 
denied 167 A. 552, 165 Md 57. 

61 C.J. p 195 note 62 [e], [f]. 

Stamp tax on notes see infra 9 124. 
motes made by individuals 

Under statutes providing expressly 
for taxation of certificates of indebt¬ 
edness, such as notes, made or Issued 
by any public or private domestic 
corporation, or by any state other 
than “this state," certificates of in¬ 
debtedness or evidences of debt, such 
as notes, made by individuals, are 
not taxable.—Mayor and City Council 
of Baltimore v. Holds Credit Co., 
supra. 

6ft. Ohio.—Chillicotho Paper Co. v. 
Olander, B.T.A., 82 N.E.2d 418. 

63. Excess profit tan credits 

(1) Post-war refund credits in re¬ 
spect of excess profit taxes Imposed 
by federal government were not tax¬ 
able under state intangible tax stat¬ 
ute.—-Champion Paper & Fibre Co. v. 
Ulinder, Ohio B.T.A., 82 N.E.2d 417— 
ChlUloothe Paper Co. Olander, Ohio 
fitT.Au, 81 N.BUd 418. 


(2) Taxpayer’s excess profits tax 
credits with federal treasury, payable 
in noninterest-bearing bonds after 
Jan 1, 1946, were nontaxable instru¬ 
mentalities of the United States Gov¬ 
ernment and were not taxable in the 
state in 1944 as “current accounts 
receivable.”—C H. Gosiger Mach Co 
v Glander, Ohio B T.A., 75 N.E.2d 
728. 

64. Ohio —Stephenson & Potter v 
Glander, B T A., 67 N.E 2d 14 

65. Ohio.—Stephenson & Potter v. 
Glander, supra. 

Excise taxes see infra 98 121-124. 

66. Ohio —Stephenson & Potter v. 
Glander, supra. 

Distinguished from general taxpayer 

A “dealer in intangibles,” under tax 
laws, does not pay taxes on intangi¬ 
bles comprising his stock in trade, 
but on his paid-in capital, whereas 
“general taxpayer” pays on value of 
intangibles owned by him.—Blythin 
v. Zangerle, 77 N.E 2d 379, 83 Ohio 
App. 355. 

67. Ohio.—Stephenson & Potter v. 
Glander, B T A., 67 N.E 2d 14. 

68. Ohio.—Blythin v. Zangerle, 77 
N E.2d 379, 83 Ohio App. 355. 
Investment in government bonds as 

part of business of partnership as a 
dealer in Intangibles, engaged In 
business of buying and selling bonds, 
stocks, and other investment securi¬ 
ties, wan an “employment of capital” 
within the state within statutes pro¬ 
viding for taxation of capital em¬ 
ployed in state by dealers in intangi¬ 
bles.—Stephenson & Potter v. Glan¬ 
der, Ohio B.T.A., 67 N.E.2d 14. 

69. Ohio.—Blythin v. Zangerle, su¬ 
pra. 

70. Ohio.—Blythin v. Zangerle, su¬ 
pra. 

The quantity of sales should be 
considered In determining whether 
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sales were “casual or isolated trans¬ 
actions” or mere “investment of per¬ 
sonal accumulations” excepted by 
statute from tax applicable to deal¬ 
ers in Intangibles; and evidence es¬ 
tablished that corporation president’s 
relatively few sales and purchases 
of securities for partnership compris¬ 
ing only himself and family were 
“casual or isolated transactions” and 
investments of “personal accumula¬ 
tions ’’—Stephens v. Glander, 84 N E 
2d 279, 151 Ohio St. 62. 

71. Ohio—Stephens v. Glander, su¬ 
pra. 

Office of manufacturer 

Where private secretary to presi¬ 
dent of manufacturing corporation 
kept books concerning investments 
of partnership comprising only presi¬ 
dent and his family, and public did 
not resort to his office to buy or sell 
securities, he was not keeping an 
“office or other place of business” 
within statutory definition of taxable 
“dealer in intangibles.”—Stephens v. 
Glander, supra. 

72. Ohio.—French's Estate v Glan¬ 
der, 65 N E.2d 61, 146 Ohio St. 225 
Contract between author and pub¬ 
lisher, which provided, inter alia, that 
author should be paid sums of money 
by publisher computed on number of 
books sold, was not a contract of em¬ 
ployment or partnership so that in¬ 
come would be exempt from Intangi¬ 
ble personal property tax as “salary” 
or “wages,” but income constituted 
“royalties 1 * or “Income yield from an 
investment” subject to such tax.— 
French’s Estate v. Glander, supra 

73. Ohio.—Tietig v. Glander, 78 N.E. 
2d 729, 149 Ohio St. 326. 

74. Ohio.—Shlnnick V, Dunn, App., 
85 N.E.2d 788. 

Foreign trust 

Where under the terms of a trust 
administered 1& another state the 
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ficiary of a trust, 75 and land contracts providing 
for the monthly payment of principal and interest 76 
have been held taxable as investments. With re¬ 
spect to a beneficiary of a trust, the income yield 
comprehends the aggregate and entire amount paid 
to him by the trustee from investments during the 
preceding calendar year, 77 embracing all such dis¬ 
tributions of income even though including accumu¬ 
lations from other years, 78 and such income yield is 
used merely as a norm for fixing the amount of 
property tax to be paid. 76 Payments made from the 
income Of a trust fund are regarded as income yield 
and not annuities for tax purposes. 80 In order to 


constitute income yield to the beneficiary ot a trust, 
however, there must be an actual delivery to, and 
receipt by, him of the income. 61 An employee's 
percentage of profits may or may not constitute an 
investment, 86 and insurance contracts have been 
held not to constitute investments. 88 

c. Intangibles as Personalty or Realty 

Intangibles are ordinarily taxable aa personalty. 

Claims, securities, and similar intangibles con¬ 
stituting taxable property are ordinarily taxable as 
personalty; 84 but, where the claim is essentially 


trustee in his discretionary power 
paid to resident of state, as legatee 
of a trust beneficiary, the income ac¬ 
cruing from the corpus of the trust 
after beneficiary’s death, the corpus 
of the trust must be regarded as an 
investment of the legatee and the 
money so paid was income yield on 
such investment and taxable as such 
to resident, since the intangible tax 
law applies to income received by a 
resident of the state from investment 
owned by such resident regardless of 
the situs of the investment.—Mc¬ 
Donald v. Evatt, 62 N E 2d 164, 145 
Ohio St. 467. 

75. Ohio—Fuller v Glander, 65 N. 
E 2d 713, 146 Ohio St 283—Ault v. 
Evatt, 46 NE.2d 303. 140 Ohio St 
427. 

A beneficial interest is sufficient to 

sustain a tax on the interest of a 
beneficiary in a trust, and it is not 
necessary to show that such interest 
is alienable or assignable —Harker v 
Evatt, 44 N E 2d 365, 140 Ohio St. 346 
78. Ohio —Tawnos Realty Co v 
Glander, 78 N E 2d 174, 149 Ohio 
St. 183 

77. Ohio—Ault v. Evatt, 45 N E 2d 
303, 140 Ohio St 427. 

Distribution authorised but not re¬ 
quired 

Where testamentary trustee was 
authorised but not required to dis¬ 
tribute trust income for benefit of 
one or more of three beneficiaries of 
the trust the beneficiary receiving a 
distribution of trust income has a 
“taxable interest** therein the value 
of which for tax purposes must be 
based on yield from trust investment 
paid to such beneficiary during previ¬ 
ous calendar year—Harker v. Evatt, 
44 N.E.2d 355, 140 Ohio St. 346. 

78. Ohio.—AUlt v. Evatt, 45 N.B 2d 
303, 140 Ohio St 427. 

79. Ohio.—Ault v. Evatt, supra 

SOl Ohio.—Fuller v. Evatt, 16 Ohio 
Supp. 91. 

81. Ohio.—Goodman v. Evatt 16 
Ohio Supp. 87. 

Credit to oorpus 

Dividends on preferred stock which 
84 C.J.S.—13 


were paid to trustee in addition to 
regular dividends to apply on 
amount of delinquent unpaid divi¬ 
dends, and which 'trustee refused to 
pay to beneficiaries but credited to 
corpus, did not constitute “income 
yield” taxable against beneficiaries in 
assessing personal property tax.— 
Goodman v Evatt, supra. 

88. Ohio.—Soderquist v Glander, 102 
N E 2d 465, 156 Ohio St 287. 
Determining factors 

Whether a pro rata remuneration 
to an employee, in form of percentage 
of profits derived from work and ef¬ 
forts of such employee, constitutes 
an investment subject to intangible 
tax, or commissions or other incorpo¬ 
real rights derived from a contract of 
employment, is determined by nature 
of contract between employer and 
employee, work of employee and re¬ 
lations between employer and em¬ 
ployee, rather than by the mere 
name by which the percentage re¬ 
muneration is designated in the em¬ 
ployment contract.—Soderquist v. 
Glander, supra 
Held not investment 

Where a person, under contract of 
employment to use his technical 
knowledge and inventive skill in so¬ 
lution of problems and the develop¬ 
ment for his employer of ideas sub¬ 
mitted by employer or ideas which 
employee might have relating to 
machinery and equipment, received 
as part of his compensation for his 
work a percentage of profits of em¬ 
ployer which were due to such per¬ 
son’s efforts, such percentage pay¬ 
ments were not “royalties,** defined 
as investments In statute subjecting 
investments to intangible tax, but 
they constituted commissions or oth¬ 
er incorporeal rights derived from 
employment contract.—Soderquist v. 
Glander, supra. 

83. Ohio.—Freiberg v. Tax Commis¬ 
sion of Ohio, 44 N.B.2d 475, 70 
Ohio App. 229. 

Proceeds of life polioy 
Where, under life policies, insurer 
at request of insured retained pro¬ 
ceeds after insured’s death under 
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options in policies and paid benefi¬ 
ciary dividends and interest there¬ 
on and beneficiary had no right to 
withdraw such proceeds retained, 
proceeds held by insurance company 
were not subject to taxation on in¬ 
tangibles as “investments” or “in¬ 
come yield ”—Renner v. Rappoport, 
17 Ohio Supp 110 

Whers insured had died bsfore tax 
listing day, but beneficiary had not 
received payment under life policy on 
that date, beneficiary's rights were 
not taxable as “credits” under the 
general taxation statutes but were 
exempt from taxation under statute 
excluding contracts of insurance from 
definition of taxable “investments ”— 
Freiberg v Tax Commission of Ohio, 
44 N.E 2d 475, 70 Ohio App. 229. 

84. Ga.—Davis v. Smith, 28 S E 2d 

148, 197 Ga. 95, affirmed Sm.th v. 

Davis, 65 S Ct. 167, 323 U.S. Ul, 

89 L Ed 107. 

61 C.J. p 194 note 65 

Accrued oil and gas royalties are 

personalty which can be taxed only 
in accordance with general provisions 
of law covering other classes of per¬ 
sonalty.—Cole v Pond Fork Oil & 
Gas Co, 35 S E 2d 25, 127 W.Va. 762. 
160 A.L.R. 970, certiorari denied 66 
S Ct. 147, 326 U.S. 765, 90 L. Ed. 461. 

Bonds 

(1) Bonds constituting trust fund, 
and also beneficiary's interest there¬ 
in, are “intangible personal property’* 
for purposes of taxation.—Wood v. 
Ford, 3 So 2d 490, 148 Fla. 66. 

(2) Bonds and other obligations for 
payment of money, which were secur¬ 
ed by mortgage, deed of trust, or oth¬ 
er liens on property located outside 
the state, constituted “intangible per¬ 
sonal property” subject to intangible 
personal property tax; and under 
statute dividing taxable Intangible 
personalty into four classes and pro¬ 
viding that fourth class should em¬ 
brace property not included in other 
three classes, the rule of ejusdem 
generis did not apply so as to ex¬ 
clude from fourth class and which Is 
taxed at a higher rate property con¬ 
sisting of notes, bonds, and other ob- 
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rfcalty, it may not be taxed as personal property. 85 

( 

d. Corporate Stock 

Corporate stock may be subjected to taxation as 
property, or as a particular kind of property, such as a 
credit, evidence of debt, or productive or unproductive 
Investment. 

Shares of corporate stock are ordinarily regarded 
as property and subject to tax as such. 86 They have 
also been held subject to tax as “credits,” 87 unless 
this would run counter to a state policy against 
double taxation, 88 and as “evidences of debt” 89 

Income yield; productive character of stock. Un¬ 
der some statutory provisions shares of stock are 
taxable either as productive or as nonproductive in¬ 
vestments, the classification depending on whether 
or not there was an income yield by toay of cash 
dividends paid on such shares of stock during the 
calendar year preceding the date as of which the 
shares must be listed for taxation, 90 and m deter¬ 
mining the productive or nonproductive classifica¬ 


tion of the stock it is imn^aterial whether or not 
dividends were paid during the preceding calendar 
year on other stock owned by the taxpayer which 
later was exchanged for the stock in question on 
merger of the corporations. 91 Where a beneficiary 
receives stock under a will charged with obliga¬ 
tions leaving no income yield for such beneficiary, 
the stock may be taxable to the beneficiary as a 
nonproductive investment. 92 This statutory classi¬ 
fication of intangibles and the provision that un¬ 
productive investments shall be taxed at the true 
value thereof in money and productive investments 
at a percentage of their income yield have been 
held valid, 93 and in this connection it has been said 
that the amount of income received is a potent, if 
not controlling, factor in determining value. 94 Such 
a tax based on the income yield is not an income 
tax, excise tax, or franchise tax, but is a tax on 
property. 95 The term “income yield,” as used in the 
statute contemplates cash amounts paid as income 
earnings on capital investment, 96 and does not em¬ 
brace a return of capital from a paid-in surplus 


ligations for payment of money se¬ 
cured by mortgage, deed of trust, or 
other liens on property located out¬ 
side the state —Genesee Corp. v. Ow¬ 
ens, 20 So.2d 654, 155 Fla. 502 

88 . RI—Narragansett Mut Fire 
Ins Co. v. Burnham, 154 A. 909, 61 
R.I. 371. 

61 C.J p 194 note 56. 

Purchaser’* equity under a con¬ 
tract to buy land from federal gov¬ 
ernment Is not taxable as personal 
property —U S. v Power County, 
D.C.Idaho, 21 F.Supp. 684. 

80w Ark.—Gates v. Bank of Com¬ 
merce & Trust Co., 47 S.W.2d 806, 
185 Ark. 502. 

Mont.—Johnson v. Meagher County, 
155 JP.2d 750, 116 Mont. 565, cer¬ 
tiorari denied 66 S.Ct. 81, 326 U.S. 
679, 90 Li Ed. 897, rehearing denied 
66 S.Ct. 164, 826 U.S. 809, 90 L.Ed. 
498. 

Utah —Commercial Nat Bank v. 
Chambers, 61 P. 660, 31 Utah 324, 
333, 66 L.B.A. 346, affirmed 21 S Ct. 
868, 182 U.S. 666, 46 L.Ed. 1227. 
Taxation of: 

Corporate stock generally see Infra 
18 136, 186. 

Transfers of corporate stock see 
infra ff 1073-1078. 

Purpose of Personal P roperty Pas 

Act is to levy a uniform personal 
property tax on all stock not taxed 
by means of a capital stock tax, 
franchise tax, or In some other man¬ 
ner.—Appeal of Taylor, 82 A.2d 406, 
847 Pa. 811. 

i 

Ppeo&es of intangible 

A stockholder in a< domestic cor¬ 


poration has a species of intangible 
property within the state of incorpo¬ 
ration which is subject to taxation 
by state —Untermyer v. State Tax 
Commission, 129 P.2d 881, 102 Utah 
214. 

87. Minn.—State v. First Bank Stock 
Corp., 267 N.W. 619, 197 Minn. 644, 
rehearing denied 269 N.W. 87, 197 
Minn. 644, affirmed First Bank 
Stock Corp. v. State of Minnesota, 
57 S.Ct. 677, 301 U.S. 234, 81 L.Ed 
1061, 1.13 A.L R. 228. 

Taxation of “bonds and stocks" as 
credits see infra 4 79 b. 

Foreign corporation 

Inhabitant owning and possessing 
stock certificates of foreign corpora¬ 
tion is taxable in state as for credits. 
—State v. First Bank Stock Corp., 
267 N.W. 519, 197 Minn. 544, rehear¬ 
ing denied 269 N.W. 37, 197 Minn. 
544, affirmed First Bank Stock Corp. 
v. State of Minnesota, 67 S.Ct. 677, 
301 U.S. 234, 81 L.Ed. 1061, 113 A.L.R. 
228. 

88. Minn —Holmes v. Borgen, 278 N. 
W. 628, 200 Minn. 97. 

Somestio corporation 

Shares of corporate stock which are 
held by a resident In domestic cor¬ 
poration, property of which is as¬ 
sessed and taxed within state, are not 
taxable as "credits" under statute, 
notwithstanding portion of property 
of corporation is located outside 
state, in view of tax statutes reflect¬ 
ing policy against double taxation; 
and decisions with respect to taxa-1 
tipn of memberships in unincorporat¬ 
ed boards of trade or chambers of 
commerce prior to enactment of 
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amendments to statutes providing 
for money credits tax do not control 
the taxation of corporate shares own¬ 
ed by resident in domestic corpora¬ 
tion, the major part of whose prop¬ 
erty was assessed and taxed in state 
—Holmes v. Borgen, supra. 

89. Kan.—Hunt v. Eddy, 90 P.2d 
747, 150 Kan 1. 

9a Ohio —Appeal of Morgan, 11 
Ohio Supp. 130. 

91. Ohio.—Appeal of Morgan, supra. 

92. Ohio—Meek v. Evatt If Ohio 
Supp 181. 

Beneficiary not a trusts# 

Where testator bequeathed corpo¬ 
rate stock to his wife for her use and 
benefit during her life, but charged 
with furnishing of a home to tes¬ 
tator's mother, with paying income 
of ten shares to testator's sister for 
life, with providing funds to complete 
daughter’s education and with pro¬ 
viding a home and support for daugh¬ 
ter, the wife was not a "trustee" 
within statute defining taxpayer and 
she was liable for intangible personal 
property taxes on the stock although 
it did not yield an income.—Meek v. 
Evatt, supra. 

93. Ohio.—Bennett v. Evatt, 62 N.E. 
2d 846, 145 Ohio St 587. 

94. Ohio.—Bennett v. Evatt supra. 
98* Ohio.—Bennett v. Evatt, supra. 

96. Ohio.—Donkel v, Evatt, 32 N.E. 
2d 841, 138 Ohio St. 76—Minster v. 
Guckenberger, 6 Ohio Supp. 331, 
reversed on other grounds, App.. 
41 ,N'&2d 401, 



fAXATtON 


§§ 7*-79 


84 C. J. S. 

account,*? or the payment of a stock dividend,* 8 
even where the stock paid is that of a different 
corporation. 8 * The owner of the stock on tax 
listing day is subject to tax as on a productive in¬ 
vestment even though the dividends making the 
stock one with an income yield were during the 
preceding calendar year paid to prior owners of the 
stock. 1 

§ 79. - Claims or Demands and Credits 

a. Claims or demands 

b. Credits 

a. Claims or Demands 

Under statutes taxing “claims or demands due or to 
become due" the word “due" is equivalent to “owing”, ir¬ 
respective of the time of payment, and the word “de¬ 
mand" comprehends rightful claims whether based on 
contract, tort, or property rights. 

Under statutes taxing “claims or demands due or 
to become due for money, labor or other valuable 
thing,” the word “due” is synonymous with “ow¬ 
ing,” 2 and does not have reference to the time of 
payment; 3 and the word “demand” embraces right¬ 
ful claims whether founded on contract, tort, or 
superior right of property. 4 Statutes of this char¬ 
acter have been construed as taxing accounts re¬ 


ceivable* and claims under insurance policies, 6 but 
as not taxing a life estate in a trust fund. 7 

b. Credits 

(1) In general 

(2) Solvent credits 

(3) Contracts for sale of land 

(1) In General 

Statutes providing for taxation of “credits'’ have 
been held to refer to net credits, and to Include various 
items, such as claims under insurance policies, deposits, 
and outstanding accounts. 

Statutes providing for taxation of “credits” have 
been construed as referring to net credits, 8 and as 
taxing claims under insurance policies, 9 debts due, 10 
deposits, 11 judgments, 12 notes, whether due or to 
become due, 13 and outstanding accounts. 14 Where 
a statute taxing credits and exempting credits from 
other forms of taxation expressly includes “bonds 
and stocks,” the latter phrase may be construed as 
including all bonds and stocks which would other¬ 
wise be taxable in some other form 15 Where the 
transaction does not constitute a loan or create a 
debt, it is not subject to tax as a “credit.” 16 

Partnership agreements. Contributions to firm 
capital, repayment of which is guaranteed, have 


97. Ohio—Donkel v Evatt, 32 N.E 
2d 841, 138 Ohio St. 76. 

Chang* of par vain* 

Where corporation In order to se¬ 
cure additional amount of surplus, 
reduced par value of common shares, 
and amount realized from such ac¬ 
tion was transferred to capital sur¬ 
plus account and segregated, and 
thereafter, when business conditions 
changed the money was returned in 
part to shareholders, the money re¬ 
turned was not “income yield” as 
used In the intangible tax law, which 
contemplates distribution from earn¬ 
ings and does not embrace the return 
of capital.—Donkel v Evatt. supra. 

98. Ohio—Feld v. Miller, App., 42 
N.E.2d 652, reversed on other 
grounds 40 N.E 2d 421, il39 Ohio 
St. 378. 

Temporary possession of oheoks 

Where corporation, in order to ob¬ 
tain certain undistributed profit cred¬ 
its under federal income tax law, en¬ 
tered into agreement with holders of 
preferred stock whereby sharehold¬ 
ers agreed to purchase new stock in 
corporation, and as part of transac¬ 
tion dividend checks were made pay¬ 
able to stockholders who immediately 
Indorsed checks and Returned them to 
corporation for new stock, tempo¬ 
rary possession of checks for which 
there were not sufficient funds avail¬ 
able for payment was in effect a re¬ 
ceipt of a “stock dividend" and was 


not subject to intangible personalty 
tax as receipt of “income yield" on 
the old stock —Switzer v Evatt, 7 
Ohio Supp 110 

99. Ohio —Watson v. Tax Commis¬ 
sion. 21 N.E 2d 126, 135 Ohio St 
377. 

1. Ohio.—Bennett v. Evatt, 62 N.E 
2d 345, 145 Ohio St. 587 

9. Iowa—Talley v. Brown, 125 N. 
W 248, 146 Iowa 360, 140 Am 
SR 282. 

3. Iowa—Talley v. Brown, supra. 

4. Iowa—Talley v. Brown, supra. 

5. Mo —State ex rel. Globe-Demo¬ 
crat Pub Co. v. Gehner, 294 S.W. 
1017, 316 Mo. 694 

61 C.J p 196 note 67. 

6. Iowa.—Talley v Brown, 125 NW. 
248, 146 Iowa 360, 140 Am.S.R. 282 

61 C J. p 195 note 68 

7. Va.—Commonwealth v. Safe De¬ 
posit & Trust Co. of Baltimore, Md., 
155 SR 895, 155 Va. 452. 

8 . Neb —Lancaster County v. Mc¬ 
Donald, 103 NW. 78, 73 Neb. 453. 

61 C.J p 195 note 71. 

Mortgages taxed as credits see in¬ 
fra fi 81. 

9. Ill —Cooper v. Montgomery Coun¬ 
ty Board of Review, 69 N.E. 878, 
207 Ill. 472, 64 L.R.A. 72. 

61 C.J. p 195 note 72. 

10. Neb—Jones v. Seward County, 
4 N W. 946, 10 Neb. 154. 
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11. Kan—Critchfleld v. Greenwood 
County, 22 Kan 37. 

61 C J. p 195 note 74. 

12. Ohio.—Cameron v. Cappeller, 41 
Ohio St 533. 

61 C J. p 195 note 76. 

13. N C —Alston v. Warren County, 
149 SE 680, 197 NC 470 

14. La.—Standard Marine Ins. Co, 
Limited, of Liverpool, England, v 
Board of Assessors, 49 So. 483, 123 
La. 7,17, 29LRA.N S., 69 

Okl —State v. Atlantic Oil Produc¬ 
ing Co., 49 P.2d 534, 174 Okl, 61. 

15. N.D.—State v. Wallace, 187 N. 
W. 728, 48 N.D. 803. 

16. Ohio—Clark v. Gault, 83 N.E. 
900, 77 Ohio St. 497. 

61 C.J. p 195 note 79. 

The unamortUod cost of Improve¬ 
ments to leased property which had 
been capitalized for amortization over 
life of leases on realty Improved by 
tenant was not a “pre-paid item" tax¬ 
able to tenant as & “credit”—Clark 
Restaurant Co. v. Evatt, 64 N.E. 2d 
113, 146 Ohio St 86. 

Uncollected premiums on life pol¬ 
icies falling due during current year 
were not taxable as “credits,” since 
all premiums are payable in advance 
for stated periods and insured is un¬ 
der no obligation to pay future pre¬ 
miums to keep policies alive—Kan¬ 
sas City Life Ins. Co. v. Hammett, 
149 So. 525, 177 La. 930. 
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been held hot taxable as credits; 17 although an en¬ 
forceable agreement of surviving partners to pay 
the executors of a deceased partner a specified sum 
in installments for the partnership interest of de¬ 
ceased has been held taxable as a credit. 18 

Rents. Rent in arrears is a chose in action tax¬ 
able as a credit, 19 but rent to become due is not 
taxable as a credit. 20 There is authority to the 
effect that a rental contract constitutes “an account 
receivable” or “credit” within the meaning of stat¬ 
utes taxing intangibles of that character. 21 

Credits arising from business done outside state 
have been held taxable to a resident. 22 

Credits otherwise unprovided for . Under stat¬ 
utes taxing credits the taxation of which is not 
otherwise provided for by law, merchants and 
manufacturers required by other law to pay taxes 
on the average annual value of all personal proper¬ 
ty, including credits, are not subject to the specific 
tax on credits. 23 

(2) Solvent Credits 

Where the statute provides for taxation of “solvent” 
credits, only credits of such character may be taxed. 

Under statutes providing for taxation of “solvent” 
credits, only such credits may be taxed. 24 The word 
“solvent,” as used in such statutes, should be taken 


in its ordinary meaning, 28 and, in order to be tax¬ 
able under such statutes, credits must be worth 
their face value, 26 and must be collectable in the 
ordinary course of business without necessity of 
suit or execution, 27 although it is not essential that 
payment should be secured. 28 Within the limits 
of his discretion, the question of whether a credit 
is “solvent” is one for determination by the tax 
assessor. 29 

Secured loans . Loans secured by stocks and bonds 
arc assessable as solvent credits. 30 

Under statutes taxing “all debts due or to become 
due from solvent debtors, whether on account, con¬ 
tract, note or otherwise,” bonds of solvent corpo¬ 
rations are taxable. 31 

(3) Contracts for Sale of Land 

Contracts for the sale of land, and balances due 
thereunder, may be taxable as “credits". 

Enforceable contracts for the sale of realty, 32 
and balances due under such contracts, 33 are taxable 
as credits. Where, however, the transaction is in 
effect a mere option as distinguished from a contract 
of sale, there is no debt created which can be 
taxed as a credit. 34 The fact that the vendor re¬ 
tains title to the land as security will not preclude 
taxation of sums due or to become due the ven¬ 
dor, as credits, 35 except where the statute expressly 


17. Ohio,—Hunter v. Newman, 3 
Ohio S. & C.P. 350, 1 Ohio N.P 307, 
affirmed 44 NE. 1138, 52 Ohio St. 
659. 

$1 C.J. p 195 note 83. 

18. Mich —Port Huron v. Wright, 
114 N.W. 76, 150 Mich 279. 

19. Ill.—People ex rel. Hargrave v. 
Phillips, 67 N E 2d 281, 394 Ill. 
119—Scully v. People, 104 Ill. 849. 

50. Ill.—People ex rel. Hargrave v. 
Phillips, 67 N E 2d 281, 394 Ill. 
119. 

61 C J. p 196 note 87. 

51. Okl.—Edmonds v. White, 219 P. 
2d 1007, 203 Okl. 231. 

82. La.—Krauss Bros. Lumber Co. v. 
Board of Assessors, 88 So. 897, 148 
La. 1057, certiorari denied 42 S Ct 
48, 257 US. 636, 66 L.Ed. 409, er¬ 
ror dismissed 42 S.Ct 96, 257 U.S. 
618, 66 L Ed. 400. 

61 C.J. p 196 note 88. 

S3. Kan.—Davis-Well come Mortg. 

Co. v. Haynes, 237 P. 918, 119 Kan. 
1, affirmed GaiXord v. Haynes, 239 
P. 444, 119 Kan. 285. 

SC Utah.—Stillman v. Lynch, 192 
F. 272, 66 Utah 540, 12 A.L.R 552 
61 C.J. p 196 note 9L 


Accounts receivable and accounts 
payable 

Under statute defining solvent cred¬ 
its as "all credits except notes, 
bonds, and debentures," accounts re¬ 
ceivable and accounts payable listed 
in taxpayer’s return for assessment 
of solvent credits tax were in same 
class.—Richfield Oil Corp v. Los An¬ 
geles County, 224 P.2d 398, 100 Cal 
App.2d 535. 

25. Utah.—Stillman v. Lynch, 192 P. 

272, 56 Utah 540, 12 A L.R. 552 
"Solvent" defined generally see 81 
C.J.S. p 390 notes 13, 14. 

86. Utah.—Stillman v. Lynch, supra, i 
61 C.J. p 196 note 93. 

87. Utah —Stillman v. Lynch, supra. 
61 C.J p 196 note 94. 

88. N.C.—Alston v. Warren County, 
149 S.E. 680, 197 N.C. 470. 

61 C.J. p 196 note 95. 

89. Utah.—Stillman v. Lynch, 192 P. 
272, 56 Utah 540, 12 A.L.R. 552. 

61 C.J. p 196 note 96. 

30. Cal.—Savings, etc., Soo. v. San 
Francisco, 80 P. 1086, 146 Cal. 
673. 

3L Fla.—West Virginia Hotel Cor¬ 
poration v. W. C. Foster Co., 132 
So. 842, 101 Fla. 1147. 

61 C.J. p 196 note 98. 

196 


32. Utah—Stillman v. Lynch, 192 
P. 272, 56 Utah 640, 12 A.L.R. 562 

61 C J. p 196 note 99. 

Sale to be completed after death 
Where three sisters executed a 
contract for sale of realty under 
which sisters agreed to maintain 
property, and pay taxes and insur¬ 
ance, in return for occupancy as 
long as any of the sisters remained 
alive, and balance of purchase price 
was to be paid within thirty days 
of death of last surviving sister, 
contract was a "credit" or "chose in 
action" subject to personal property 
tax, and therefore executors of estate 
of surviving sister were liable for 
tax penalty on value of balance of 
contract, since no taxes were paid on 
contract for the five years preceding 
death of last surviving sister.—Hart- 
ford-Connecticut Trust Co. v. O’Con¬ 
nor, 76 A.2d 9, 137 Conn. 267. 

33. Mich—Marquette v. Michigan 
Iron, etc., Co., 92 N.W. 934, 132 
Mich. 130. 

61 C.J. p 197 note 1. 

34. Iowa.—Lunde v. Town of Slater, 
171 N.W. 6, 185 Iowa 605. 

61 C.J. p 197 note 2. 

35. Ohio.—Rheinboldt v Raine, 89 
N E. .145, 52 Ohio St. 160. 

61 C.J. p 197 note 3. 
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excludes from the definition of credits demands se¬ 
cured by hen on real estate. 8 ® 

Solvent credits . Ordinarily, a debt due the ven¬ 
dor of land is taxable to the vendor as a solvent 
credit, 37 as where the vendee has paid the taxes 
on the land for the year for which the debt is 
sought to be taxed, 38 and notes given as deferred 
payment for timber may be taxable as solvent 
credits. 39 

§ 80. -Evidences of Debt 

Statutes taxing evidences of indebtedness have been 
construed as Imposing a tax on car trust securities and 
certificates of deposit. 

Statutes imposing a tax on evidences of indebt¬ 
edness have been construed as taxing car trust 
securities, 40 certificates of deposit, 41 deposit re¬ 
ceipts, 42 mortgages, as discussed infra § 81, and 
stock certificates, supra § 78 d. 

§ 81. - Mortgages 

In the absence of a statute providing otherwise, a 
debt secured by a mortgage is personal property subject 
to taxation. 

A debt secured by a mortgage is personal prop¬ 
erty subject to taxation, 43 unless by statute it is 
taxable as an interest in real property, 44 or ex¬ 


empted from general taxation by reason of the 
payment of some other form of tax. 45 It is im¬ 
material what form the transaction may assume, and 
an absolute deed of land or any other form of con¬ 
veyance which was actually intended by the parties 
as security for a loan is taxable as a mortgage. 46 
It is not material that the amount of the mortgage 
debt is greater than the value of the premises, 47 
or that the mortgagor is insolvent and payment de¬ 
pends on the sale of the land 48 On the other hand, 
where the transaction does not in substance create 
a mortgage debt, it cannot be taxed as such, 49 and 
a mortgage which has been actually satisfied or can¬ 
celed and discharged of record is no longer tax¬ 
able, 50 nor is it taxable after it has merged into the 
fee by the mortgagee’s purchase of the land 51 In 
this connection it has been pointed out that it is 
not the mortgage, but the debt secured thereby, 
which is taxed, 52 and that where the mortgage and 
the debt, as represented by bonds, are held by dif¬ 
ferent persons, there will be no personal property 
tax on the mortgage. 58 

Mortgage on lands exempt from tax has been 
held taxable. 54 

"Credits ” Mortgages have been held subj*ect to 
tax as “credits ” 55 A note and mortgage have been 
held taxable as a credit where given in exchange for 


39 . Kan —Brown v. Thomas, 15 P 
211, 37 Kan. 282. 

37 . Ariz —Automatic Voting: Mach 
Corp v. Maricopa County, 70 P 2d 
447, 50 Ariz. 211, 116 A.L.R. 320 

38 . Miss—Adams v. Clarke, 31 So 
216, 80 Miss. 134. 

39 . N.C.—Alston v. Warren County, 
149 S E. 680. 197 N.C. 470. 

61 C.J. p 197 note 7. 

40 . Pa.—Commonwealth v. Philadel¬ 
phia Rapid Transit Co., 134 A. 455, 
287 Pa. 190. 

41. Mo —State ex rel American 
Cent. Ins Co. v. Gehner, 9 S.W.2d 
621, 320 Mo 901, 59 A.L.R. 1041. 

61 C J. p 197 note 10. 

48 . Pa.—Commonwealth v. People’s 
Natural Gas Co., 161 A. 686, 301 
Pa. 120. 

61 C.J. p 197 note 11. 

43 . Pa.—In re McBride's Estate, 48 
Pa.Dist & Co. 867, 91 Pittsb.Leg 
J. 877. 

61 C.J. p 197 note 13. 

Place of taxation of mortgages see 
infra 8 312. 

“Intangible property” 

Under constitutional provision that 
all property not exempt shall be sub¬ 
ject to taxation, mortgages on real¬ 
ty are subject to taxation as "in¬ 
tangible property" at cash value.— 


Maricopa County v Trustees of Ari¬ 
zona Lodge No 2, F. & A. M , 80 P. 
2d 955, 52 Ariz 329 

44. Colo.—Board of Com’rs of Wash¬ 
ington County v. Murray, 208 P. 
472, 71 Colo 522. 

61 C.J. p 198 note 14. 

45. Ala—Barnes v. Moragne, 41 So. 
947, 145 Ala. 313 

61 C J p 198 note 16 
Excise taxes see infra §8 121-124 
Recording and conveyance taxes see 
infra §8 1079-1088 
Installment sale; ad valorem tax 
Contracts for sale of realty by in¬ 
stallment payments, title being re¬ 
tained by vendor until full payment 
is made therefor, are classified as 
mortgages for purpose of taxation, 
and, being otherwise taxable, are 
not subject to ad valorem tax.—Fort- 
son Inv. Co. v. State, 71 P.2d 633, 
180 Okl 635. 

4b6. Minn —State v. First Nat. Bank, 
204 N.W. 874, 164 Minn. 235. 

61 C.J. p 198 note 16. 

47. N.J.—Appleby v. East Brunswick 
Tp., 44 N.J.Law 153. 

48. Minn.—State v. Jones, 24 Minn. 
251. 

49. Mich.—Muirhead v. McCullough, 
207 N.W. 886, 234 Mich. 52. 

61 C.J. p 198 note 19. 
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50. Or—Ross v. Portland, 70 P. 373, 
42 Or. 134. 

61 C.J. p 198 note 20. 

51. Pa —Frick v. Overholt, 3 Pa Co. 
538. 

52. Pa—Girard Trust Co. v. City of 
Philadelphia, 87 A.2d 277, 369 Pa. 
499 

61 C.J. p 197 note 13 [a]. 

53. “All mortgages” 

The phrase "all mortgages," as 
used in provision of the County Per¬ 
sonal Property Tax Act imposing tax 
on "all mortgages,” all moneys owing 
by solvent debtors, whether by prom¬ 
issory note, or penal or single bill, 
bond or judgment, and all other mon¬ 
eyed capital owing to individual cit¬ 
izens of the state, must be construed 
as meaning "all indebtedness secured 
by mortgage," and therefore mort¬ 
gage held by trustee for bondholders, 
merely as security for payment of 
bonds, was not subject to personal 
property taxes.—Girard Trust Co. v. 
City of Philadelphia, supra. 

84. NJ.—State v. Lantz, 22 A. 49, 
53 N.J.Law 578. 

65. S.D.—Knudtson v. Citizens' Nat. 
Bank & Trust Co of Sioux Falls, 
251 N.W. 810, 62 S.D. 71. 

Taxation of credits generally see su¬ 
pra 8 79 b. 
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property, w but not where representing money lent 
which has been made a separate subject of taxation 
under statute. 57 

Under statutes taxing evidences of indebtedness , 
discussed generally supra § 80, both mortgages 58 
and mortgage participation certificates 58 have been 
held taxable. Where the tax is imposed on evidence 
of indebtedness issued or assumed or on which in¬ 
terest is paid by a domestic private corporation, 
the mortgages of individuals are not taxable even 
though ultimate payment is guaranteed by a do¬ 
mestic private corporation. 60 Under constitutional 
provisions to the effect that any obligation secured 
by mortgage is taxable at the pleasure of the leg¬ 
islature, the legislature may prescribe a tax payable 
at such time as a mortgage on property within the 
state is presented for recordation. 61 Such a con¬ 
stitutional provision authorizes a tax on the debt 
secured, 62 and the tax may not be construed as a 
registration tax for the privilege of recording the 
mortgage. 68 

§ 82. - Debts Due from Nonresidents 

Debts due residents from nonresidents have been held 
subject to tax In the state of the creditor. 


Under its taxing power a state may tax persons 
residing therein on debts due from nonresidents, 64 
even though such debts are secured by mortgages on 
real estate outside the state. 65 Courts construing 
statutes providing in general terms for taxation of 
property or debts within the state or taxing district 
have generally construed such statutes as making 
debts due residents from nonresidents subject to 
tax, 66 although there is also authority to the con¬ 
trary. 67 

§ 83. Animals 

Domestic animals and wild animals reduced to cap¬ 
tivity are property subject to tax. 

Domestic animals are property subject to taxa¬ 
tion, 68 and have been held taxable under statutes 
providing generally for taxation of all property. 68 
Where, however, the statute taxes a particular kind 
of domestic animal, an animal beyond the definition 
of that specified is not taxable under such statute, 70 
and, where the owner has lost possession of an 
animal, it has been held nontaxable to him. 71 

Bogs. While there is some authority to the con¬ 
trary, 72 it is generally held that dogs are property 


56. Neb—Oleson v. Cuming County, 
116 N.W. 783, 81 Neb. 209. 

61 C.J. p .195 note 80 

57. Neb—Lancaster County v. Mc¬ 
Donald, 103 N.W. 78, 73 Neb. 453. 

58. Pa.—Commonwealth v Me gar- 
gee Bros, 118 A. 641. 276 Pa. 12. 

61 C.J. p 198 note 24. 

69. Md—Ray v Englar, 129 A. 646, 
148 Md. 246—City of Baltimore v. 
Harper, 129 A. 641, 148 Md 234 

60. Pa.—Cumberland County v. Le- 
moyne Trust Co., 178 A. 32, 318 
Pa. 85. 

Fooled mortgages 

Individuals' mortgages, held by 
trust company which placed them In 
pool, collected principal and interest, 
and remitted amounts thereof to 
holders of participation certificates 
guaranteeing ultimate payment there¬ 
of, but did not assume payment of 
mortgages or pay interest thereon 
from its own funds, in absence of 
sufficient default by mortgagors to 
affect payment from pool, were not 
taxable under statute imposing btate 
tax on certificates and ertdences of 
indebtedness issued and assumed or 
on which Interest is paid by domestic 
private corporations.—Cumberland 
County v. Lemoyne Trust Co., supra. 

61. Fla.—State ex rel. Seaboard Air 
Line R. Co. ▼. Oay, 35 So.2d 403, 
160 Fla. 445. 

Fabeeqnent delivery of bonds imma¬ 
terial 

Bonds of reorganized foreign cor¬ 


poration which were deliverable to 
residents on date that mortgages, se¬ 
curing the bonds, on all properties 
of corporation, Including properties 
within state, were presented for rec¬ 
ordation could be taxed as class C in¬ 
tangibles, and tax collected at time 
mortgages were presented for record¬ 
ation, even though bonds were not 
actually delivered until later, in view 
of fact that on date of presentation 
an indebtedness or obligation to pay 
existed in favor of such bondholders 
against corporation.—State ex rel. 
Seaboard Air Line R. Co. v Oay, su¬ 
pra. 

82. Fla.—State ex rel. Seaboard Air 
Line R. Co. ▼. Oay, supra. 

Debt or written evidence thereof 
Intangible personal property tax 
statutes levy and Impose class C in¬ 
tangible property tax authorized by 
constitution on debt or obligation, or 
on written evidence of such debt or 
obligation in form of notes, bonds, 
or other like promises to pay, as dis¬ 
tinguished from a mortgage which 
may be given as collateral security 
for the debt or obligation.—State ex 
rel. Seaboard Air Line R. Co. v. Gay, 
supra. 

63. Fla.—State ex rel. Seaboard Air 
Line R. Co. v. Gay, supra. 

64. Conn.—Klrtland v. Hotchkiss, 42 
Conn. 426, 19 Am.R. 646, affirmed 
100 U.S. 491, 26 L.Ed. 668. 

61 C.J. p 199 note 28. 
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65. Conn —Klrtland v. Hotchkiss, su¬ 
pra. 

Kan.—Johnson County v. Hewitt, 93 
P 181. 76 Kan. 816, 14 L R.A..N S., 
493. 

66. Kan.—Johnson County v. Hewitt, 
93 P. 181, 76 Kan. 816, 14 L.R.A., 
N.S., 493. 

61 C.J. p il99 note 80. 

67. N Y —People v. Gardner, 61 
Barb. 352. 

N.C.—Vaughan v. Murfreesborough, 
2 SE. 676, 96 N.C. 317, 60 Am.R. 

418. 

68. Me.—Thurston v. Carter, 92 A. 
295, 112 Me. 361, L R.A.1915C 359, 
AnnCas.l917A 389. 

61 C J. p 199 note 33. 

Validity 

House bill providing for repeal of 
tax on livestock and poultry was 
held to present no constitutional 
question.—In re Opinion of the Jus¬ 
tices, N.H., 81 A.2d 845. 

69. Mont.—Milligan r, Jefferson 

County, 2 Mont. 543. 

61 C.J. p *199 note 84. 

7a Cal.—Ex parte McCoy, 101 P. 

419, 10 Cal.App. 116. 

61 C.J. p 199 note 85. 

71. La.—Duval v. Harvey, 87 So. 
730, 148 La. 739. 

61 C.J. p 199 note 86. 

72. Tex.—Ex parte Cooper, 

App. 489, 30 Am.R. 152. 

8 C.J. p 17 note 82. 


8 Tex. 
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and subject to tax as such. 78 Dogs may also be 
taxed under statutes relating specifically to such 
animals. 74 

Wild animals reduced to captivity are personal 
property susceptible of taxation, 75 but will not be 
taxed unless they fall within the scope of the stat¬ 
ute invoked as imposing a tax thereon. 76 

§ 84. Good Will 

In the absence of express statutory authority, as a 
general rule good will is not Independently taxable. 

In the absence of express statutory authority, as 
a general rule good will is not independently tax¬ 
able, 77 and it has been held not so taxable under 
statutes providing broadly for taxation of all prop¬ 
erty, 78 or under statutes providing generally for 
taxation of “intangible property” 79 or “other per¬ 
sonal property.” 80 Good will may, however, prop¬ 
erly be considered as an element of value in con¬ 
nection with assessment of tangible 81 or intangible 82 
property to which it appertains, and there are au¬ 
thorities broadly stating that good will is as much 
property as any other item and may be taxed like 
any other property when its value can be ascer¬ 
tained. 88 


§ 85. Money 

a. In general 

b. Money on deposit 

c. Money at interest 

a. In General 

Money constitutes taxable personal property of the 
owner. 

Money is not only the standard of value, but is 
also taxable personal property of the owner, 84 pro¬ 
vided he has it in his possession at the time of the 
assessment or it is held for him by a person from 
whom he is entitled to receive it on demand. 85 
Where, however, money is not m the possession of 
the taxpayer at the time of assessment, or is not 
available to him on demand, it is not taxable as 
money. 86 

b. Money on Deposit 

Ordinarily, money on deposit Is property subject to 
tax, but under some statutes money in the bank is not 
taxable to the depositor. 

Money on deposit is property which may be 


73. Fla—Florida Cent & P R Co 
v. Davis, 34 So 218, 45 Fla. 276. 

Dog: licenses see Animals g 9. 
“Personal property” 

Where statute required all “per¬ 
sonal property" to be assessed for 
taxation and form provided by state 
for making return of tangible per¬ 
sonal property contained item of clas¬ 
sification listed as “livestock and 
domestic animals,” dogs were to be 
listed or assessed for taxation —An¬ 
derson v. Commonwealth, 29 S E.2d 
838, 182 Va. 560. 

74. Kan—State v. Fenske, 61 P.2d 
1368, 144 Kan. 660. 

Purpose of statute relating to clas¬ 
sification of dogs as personalty was 
to classify dogs for taxation purpos¬ 
es and grant dogs on which tax had 
been paid same rights and privileges 
and subject them to same restraints 
as other livestock—State v. Fenske, 
supra 

75. NH.—White Mountain Fur Co 
▼ Town of Whltefield, 91 A. 870, 
77 N.H. 340 

61 C.J. p 199 note 38. 

76. N.H.—'White Mountain Fur Co. 
v. Town of Whltefield, supra. 

77. N Y.—People v Dederlck, 65 N. 
E. 927, 161 N.Y. 195. 

Utah.—Utah-Idaho Sugar Co. v. Salt 
Lake County, 210 P. 106, 60 Utah 
491, 27 A.L.R. 874. 

78. Ind—Hart v. Smith, 64 N.E. 661, 
159 Ind. 182, 95 Am.S.R. 280, 58 
LR.A. 949. 

61 C.J. p 199 note 43. 


79. Utah—Utah-Idaho Sugar Co v. 
Salt Lake County, 210 P. 106, 60 
Utah 491, 27 AL R 874 

8a Utah —Utah-Idaho Sugar Co. v. 
Salt Lake County, supra. 

81. Utah —Utah-Idaho Sugar Co. v. 
Salt Lake County, supra. 

Good will as subject to 
Corporate tax see infra 5 133. 
Inheritance tax see infra fi 1150. 

Good will of hotel 

Iowa—Clark v. Lucas County Board 
of Review, 44 N.W.2d 748, 242 Iowa 

80. 

82. N.Y.—People v. Roberts, 53 N.E 
685, 159 N.Y. 70, 45 L R A. 126. 

83. NC.—Ely Lilly & Co. v. Saun¬ 
ders, 4 S E 2d 628, 216 NC 163, 
125 AL.R. .1308. 

Tex.—Sanderfur v. Beard, Civ.App., 
249 S.W. 274. 

84. Utah.—State v. Thomas, 60 P. 
615, 16 Utah 86. 

61 C.J. p 199 note 50. 

Proper snbjeot of classification 

“Money," as defined in statute clas¬ 
sifying money, for taxation purposes 
and providing for tax thereon of one- 
fifth of one per cent is proper sub¬ 
ject of classification of property for 
purposes of taxation under constitu¬ 
tion —State v. Stephenson-Browne 
Lumber Co., 71 P.2d 991, 180 Okl. 619 
—State v. Prairie Cotton Oil Co., 71 
P.2d 988, 180 Okl. 608—State v. 

Chlckasha Milling Co„ 71 P.2d 981, 
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180 Okl. 611—In re Diehr, 50 P.2d 
725, 174 Okl 300 

Specific tax 

The legislature may, by direct ac¬ 
tion, impose a specific tax on desig¬ 
nated personal property, such as 
money in hand and designate it as 
intangible for the purpose mention¬ 
ed in statute imposing tax —Shivel 
v. Vidro, 294 NW. 78, 295 Mich 10. 

85. Ill —People v McGraw Elec. Co., 
30 N E 2d 903, 375 Ill 241. 

61 C J p 199 note 51 
Demand, notes held not ‘'money* 
Negotiable demand notes were held 
not assessable ad valorem since not 
“money on hand or on deposit" within 
state or elsewhere under statute.— 
Hedges v. Shipp, 62 S W 2d 49, 166 
Tenn 461. 

“Money” not limited to eash or legal 
tender 

Term “money," as defined In tax 
statute. Is not limited to its nar¬ 
rower meaning of cash or legal ten¬ 
der—In re Diehr, 50 P.2d 725, 174 
Okl. 300. 

86. N.C.—State v. Floyd, 168 S.E. 
222, 204 N.C. 291. 

Znjroranoe prooeeds 

Under statute subjecting moneys, 
credits, Investments, deposits, and 
other Intangible property to taxa¬ 
tion, proceeds of life policy are not 
taxable until such time as beneficiary 
receives the money.—Freiberg v. Tax 
Commission, 7 Ohio Supp. 103, affirm¬ 
ed 44 N.E.2d 475, 70 Ohio App 229. 
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taxed 87 as tangible 88 or intangible 88 property, and 
it is taxable to the depositor under laws providing 
generally for the taxation of all property. 90 There 
is, however, authority holding that money in the 
bank is not taxable to the depositor, 91 in the absence 
of express statutory provision to the contrary, 92 
and statutes taxing the bank on such money some¬ 
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times expressly provide for exemption of the de¬ 
positor, as discussed infra § 148. 

Money in the bank has been held taxable to the 
depositor under statutes providing for taxation of 
money and defining money as including every de¬ 
posit which any owner or holder in trust is en¬ 
titled to withdraw on demand 93 and under statutes 


TAXATION 


87. Ind.—Beard v. People’s Savings 
Bank, 101 N.E. 325, 53 Ind.App. 
<185 

Miss —Gully v Gulf Coast Industrial 
Loan Co., 161 Bo. 754, 168 Miss 
768. 

Pa.—In re Schuetz’ Estate, 174 A. 

832, 114 Pa.Super 602. 

61 C.J. p 200 note 56. 

Taxation of deposits as credits see 
supra 6 79 

Balance with broker 

A credit balance with a stock ex¬ 
change broker being practically the 
same as a credit balance with a 
bank was taxable under statute im¬ 
posing tax on deposits with any bank 
or Arm doing banking business — 
Commonwealth v Strlngfellow, 4 S E 
2d 367, 173 Va, 284 

Cash on deposit 

Prior to effective date of special 
money tax law, cash on deposit was 
assessable for full amount thereof 
at regular ad valorem rate—State v. 
Stephenson-Browne Lumber Co., 71 
P.2d 991, 180 Okl. 619. 

General deposits for speoiflo purpose 

Where a federal savings and loan 
association made a loan secured by 
a construction mortgage and, after 
receiving back the check for the pro¬ 
ceeds of the loan from the borrower 
properly indorsed by him, placed the 
amount thereof to the credit of a 
“due-borrowers account” for which 
a so-called breakdown was kept 
showing the various transactions 
with the amounts paid or payable 
to each borrower, the credits in the 
due-borrowers account are “general 
deposits for a specific purpose,” and 
taxable as such.—Merchants & Me¬ 
chanics Federal Savings & Loan Ass’n 
of Springfield v. Evatt, 85 N.E 2d 
831, 138 Ohio St. 457, 135 A.L R 
1474 

Jurisdiction 

(1) Where none of business of for¬ 
eign corporation’s wholly owned do¬ 
mestic subsidiary was transacted 
within state where subsidiary had its 
statutory office, subsidiary's deposits 
in banks in other states, which de¬ 
posits represented general accounts 
and were used in subsidiary's busi¬ 
ness wherever transacted, were tax¬ 
able in the state, even though with- * 
drawable by officers outside of st&tfer 
but subsidiary’s deposits in other 
states maintained for purpose of op¬ 
eration of particular plants and not 
used in subsidiary's business wher¬ 


ever transacted were not taxable in 
state.—American Rolling Mill Co. v. 
Evatt, 17 Ohio Supp 77, affirmed 70 
N.E.2d 651, 147 Ohio St. 207. 

(2) Fact that domestic company 
doing business in other states had 
paid taxes on deposits m banks in 
other states to such other states did 
not prevent taxation of such deposits 
in the state.—American Rolling Mill 
Co. v Evatt, supra. 

Money held on demand 

Under statute segregating bonds, 
notes, and other evidences of Indebt¬ 
edness from deposits with any bank 
or firm doing banking business for 
taxation purposes, first class is made 
up of securities, while second class 
deals with money held on demand — 
Commonwealth v Strmgfellow, 4 S E 
2d 357, 173 Va. 284. 

Life Insurance proceeds 

(1) In determining whether life 
policies proceeds, which had been left 
with insurers under optional settle¬ 
ment agreements whereby Insurers 
were to pay installments to benefici¬ 
aries for life, were “moneys on de¬ 
posit” within Intangible Personal 
Property Tax Act, it was immaterial 
whether elections of settlement were 
made by insureds or by beneficiaries, 
and, where proceeds were deposited 
with insurers under agreements with 
either those insureds or beneficiaries, 
such proceeds were “moneys on de¬ 
posit,” regardless of whether benefi¬ 
ciaries had right of withdrawal.—In 
re Armistead, 245 S.W 2d 145, 362 
Mo. 960. 

(2) On the other hand, It has been 
held that proceeds of life insurance 
policies retained by insurance com¬ 
pany under option obligating it to 
pay beneficiary dividends and inter¬ 
est thereon, which beneficiary had no 
right to withdraw, were not taxable 
as deposits.—Renner v. Rappaport, 17 
Ohio Supp. 110. 

“Money“moneye” 

(1) The term “moneys,” as used 
in Intangible Personal Property Tax 
Act taxing moneys on deposit, is not 
confined to cash or its equivalent, but 
includes funds of another held by one 
under agreement.—In re Armistead, 
245 S.W.2d 145, 362 Mo. 960. 

(2) The Revenue Act in force In 
1936 was sufficiently comprehensive 
to express an intention of the gen¬ 
eral assembly that no matter whether 
listed by the owner or his agent 
money on hand or on deposit, which 
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owner is entitled to withdraw on de¬ 
mand, is to be listed for taxation as 
“money” and not as “net credits ”— 
People v McGraw Elec. Co., 30 NE. 
2d 903, 375 Ill. 241. 

Savings deposit on hand for more 
than six months was “money on de¬ 
posit” so as to be subject to ad va¬ 
lorem tax—Hamilton Nat. Bank v 
City of Chattanooga, 64 S.W 2d 943, 
165 Tenn 283. 

The word “deposits,” within mean¬ 
ing of statutes imposing taxes on de¬ 
posits, Includes not only special de¬ 
posits, general deposits, and general 
deposits for a specific purpose, but 
also “stock deposits,” that is, de¬ 
posit liabilities of a finance institu¬ 
tion on withdrawable stock whether 
running or paid up —Merchants & 
Mechanics Federal Savings & Loan 
Ass’n of Springfield v. Evatt, 35 NE 
2d 83,1, 138 Ohio St. 457, 135 ALR 
1474. 

88. Ind.—Beard v. People’s Savings 
Bank, 101 N E. 325, 53 Ind App 
185 

61 C.J. p 200 note 67. 

89. Ohio.—Cleveland & Western Coal 
Co. v. O’Brien, 8 Ohio App 247, af¬ 
firmed 120 N.E. 214, 98 Ohio St. 
14. 

Choses in action 

Bank deposits are “choses in ac¬ 
tion” and are “Intangible property” 
for purposes of taxation.—Smith v. 
Ajax Pipe Line Co, CCAMo., 87 F. 
2d 667, certiorari denied Ajax Pipe 
Line Co v. Smith, 57 S.Ct. 670, 300 
U S. 677, 81 L.Ed. 882. 

Postal savings oertilloatss 

Statute providing for the taxation 
of intangibles was applicable to post¬ 
al savings certificates.—Lutz v. Ar¬ 
nold, 193 NE. 840, 208 Ind. 480, re¬ 
hearing overruled 196 N.E. 702, 208 
Ind. 480. 

90. Ky.—Commonwealth v. Wathen, 
104 S.W. 364, 126 Ky, 673, 81 Ky. 
L. 980 

61 C.J. P 200 note 69. 

91. Hawaii.—Re Taxes Walalua Ag¬ 
ricultural Co., Ltd., 80 Hawaii 755 

61 C.J. p 199 note 52. 

98. Md.—City of Baltimore v Mach- 
en, 104 A. 175, 132 Md. 618. 

61 C.J. p 199 note 53. 

93. Tex.—Campbell v. Riviere, Civ. 
App, 22 S.W. 993—Campbell v. 
Wiggins, 20 S.W. 730, 3 Tex.Civ. 
App. 1. 
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taxing money, and providing for assessment of 
money on hand, including deposits in any bank or 
savmg9 institution. 94 Under statutes taxing money 
whether in possession or deposited in a bank, mon¬ 
ey on general deposit in a bank may be taxed to the 
depositor. 95 Funds on deposit have been regarded 
as intangibles within the meaning of the tax laws. 96 

A certificate of deposit has been held to be money 
subject to taxation; 97 but it has been held that cer¬ 
tificates of deposit are not taxable ad valorem as 
“money on hand or on deposit,” 98 or, where the 
statute so provides, as intangibles. 99 

A private or individual banker has been held not 
taxable on deposits of his customers. 1 

c. Money at Interest 

Under some statutes money at Interest is subjected 
to tax. 

Under some statutes money or funds on deposit at 
interest are subjected to tax 2 Statutes subjecting 
to taxation “money on hand or at interest more 
than the owner pays interest for, including money 
. . . loaned on any mortgage, pledge, obligation, 

note, or other security, whether on interest or in¬ 
terest be paid or received in advance,” make money 
at interest a distinct class of taxable property, 3 and 
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money loaned at interest on an oral promise is 
taxable under such statutes. 4 

Contracts for sale of land . Money due a vendor 6 
or a vendee 6 under contracts for the sale of land 
has been held not taxable as money at interest where 
the relation of the parties with respect to the sums 
on which “interest” was allowed was not strictly 
that of debtor and creditor. 7 

§ 86. Motor Vehicles 

Motor vehicles may or may not be subject to general 
property tax. 

Statutes taxing motor vehicles using the highways 
have been construed as imposing a personal property 
tax on them, 8 combined with a privilege tax, as 
discussed infra § 122. Where the statute specifically 
taxing motor vehicles provides for their exemption 
from other tax, motor vehicles coming within the 
purview of such statute are not subject to a general 
ad valorem property tax, 9 although motor vehicles 
not coming within the purview of such specific pro¬ 
visions are subject to general tax, 10 as in the case 
of new cars still unsold in the dealer's hands. 11 

§ 87. Ships 

Boats and vessels are subject to tax as personal prop¬ 
erty if within the terms of the tax statute Invoked. 
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94. Mass—Gray v. Street Com’ra of 
Boston. 138 Mass. 414 

N.H.—In re Perry, 16 N.H. 44. 

61 C J. p 200 note 61 

95. Neb —Critchfleld v. Nance Coun¬ 
ty, 1.10 NW. 638, 77 Neb 807. 

61 C J. p 200 note 62. 

96. Mo—In re Armistead, 245 S.W 
2d 146. 362 Mo 960 

97. S D —Knudtson v. Citizens* Nat. 
Bank & Trust Co. of Sioux Falls, 
251 NW 810, 62 S.D 71. 

Zb. domestio or foreign state 

Certificates of deposit in domestic 
or foreign banks are money subject to 
taxation.—Knudtson v. Citizens’ Nat 
Bank & Trust Co. of Sioux Falls, su¬ 
pra. 

98. Tenn —Templeton v. Bartlett, 
229 SW.2d 609, 190 Tenn. 347. 

99. Certifloate issued by private 
bank 

A certificate of deposit issued by 
private bank was not subject to 
tax as an ’'intangible/' defined by 
statute as not Including certificates 
issued by banks, and the fact that the 
certificate was sought to be enforced 
against Individual owner of the bank 
instead of against the bank itself did 
not change its status—Erwin v. Er¬ 
win, 41 N.E.2d 644, 111 Ind.App 448 

1. Iowa.—Branch v. Marengo, 43 
Iowa 600. 

61 C.J, p 200 note 68. 


2. Mo —In re Armistead, 245 S W 2d 
145, 362 Mo. 960 

Funds 

The purpose of Intangible Person¬ 
al Property Tax Act is to tax funds 
on deposit at interest with other in¬ 
tangible things in action or evidences 
of debt listed in such act.—In re 
Armistead, supra. 

3. NH—Glidden v. Newport, 66 A. 
117, 118, 74 NH. 207. 

4. NH—Glidden v. Newport, supra. 

5. N.H—Tessier v. City of Nashua, 
78 A. 495, 75 N H. 611. 

61 C J. p 200 note 66. 

6. Mass.—Williams v. City of Bos¬ 
ton, 94 NE. 808, 208 Mass 497 

61 C.J. p 200 note 67. 

7. Taxation of contract for sale of 
land as "credit” see supra 6 79 b 
( 8 ). 

8. Mich —Vernor v. Secretary of 
State, 146 N.W. 338, 179 Mich. 157, 
Ann.Cas.l915D 128. 

61 C J. p 200 note 69. 

License fees and taxes in respect of 
motor vehicles see Motor Vehicles 
fi 136. 

Statute held valid 

Mont.—Wheir v. Dye, 73 P.2d 209, 
105 Mont. 847. 

9. Hawaii.—Von Hamm-Young Co. v. 
Long, 30 Hawaii 260. 
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10. Minn —W R Stephens Co v. 

Haveland, 53 NW2d 220 

61 C.J. p 201 note 72. 

11. Minn —W. R. Stephens Co. v. 

Haveland, supra. 

Incidental driving 

New automobiles purchased by au¬ 
tomobile dealer and driven to such 
dealer's place of business in certain 
city from other cities in state with 
motor vehicle licenses attached but 
not sold and delivered to owners in¬ 
tending to use them on public streets 
and highways were exempt from mo¬ 
tor vehicle taxes and, hence, subject 
to taxation as personal property, such 
driving being purely incidental to 
dealer’s business.—W. R. Stephens 
Co. v. Haveland, supra. 

Omission of dealer’s plates 

An automobile dealer's omission to 
attach dealer’s license plates to new 
automobiles purchased by dealer dur¬ 
ing short drive thereof from trailer 
truck, in which they were transport¬ 
ed, to dealer’s warehouse, did not 
change statutory classification there¬ 
of from motor vehicles subject to 
personal property tax to vehicles us¬ 
ing public streets and highways so as 
to make them subject to motor ve¬ 
hicle tax, and motor dealer’s volun¬ 
tary payment of motor vehicle tax 
thereon did not change such classifi¬ 
cation.—W. R. Stephens Co. v. Have¬ 
land, supra. 
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Boats and vessels are subject to tax as personal 
property 1 * if within the terms of the tax statute 
invoked* 1 * there being nothing in their floating 
character and habitual change of location to exempt 
them from taxation. 14 It has also been held that 
the place of registration of ships cannot exempt 
them from ordinary rules with respect to taxation 
of personal property wholly within a state. 15 

§ 88. Stock in Trade and Property Used in 

Business 

a. Stock in trade 

b. Property used in business 

a. Stock in Trade 

(1) In general 

(2) Kind of person or establishment 

subject to tax 

(3) What constitutes stock in trade or 

merchandise 

(1) In General 

Where a statute so provides, stock In trade Is taxable. 

In order to be taxable under statutes taxing stock 
in trade, property must constitute “stock in trade,” 16 
and it must further appear that it is the stock 
in trade of persons falling within the class of those 
whose stock in trade is subjected to tax. 17 The 


tax on stock in trade is usually assessed on its 
arerkge value during the fiscal year or on a valua¬ 
tion computed by equalizing the average values for 
successive shorter periods. 18 

New business. Under statutes providing for as¬ 
sessment of the business and merchandise of any 
“new business'* commenced after expiration of the 
regular assessment period, old merchandise sold at 
a new location is not taxable. 18 

Property specifically taxed elsewhere in the stat¬ 
utes ha9 been held not subject to tax as stock in 
trade 20 or as merchant's capital. 81 

(2) Kind of Person or Establishment Subject 
to Tax 

(a) In general 

(b) Merchants, shopkeepers, and trades¬ 

men 

(a) In General 

The question as to what persons or establishments are 
subject to a tax on stock In trade or on property used 
in business depends on the terms of the statute imposing 
the tax. 

One may not be taxed as a manufacturer where 
the process which he employs on the property at¬ 
tempted to be taxed is not that of manufacture, 22 
and it has been held that only the property owned 
by the manufacturer is subject to the tax. 23 A 


19. Ohio —Pioneer S. S. Co. v. Bvatt, 
6 Ohio Supp. 166 
61 C.J. p 201 note 75. 

Tonnage taxes, duties, dues, and port 
charges see Shipping fi 4. 

Statute held valid 

U 8.—Ott v. Mississippi Val. Barge 
Line Co. La.. 69 SCt 432. 336 XT. 
8. 169. 93 LEd. 685, rehearing de¬ 
nied 69 S.Ct. 663. 836 US. 928, 93 
L.Bd. 1089. 

13. Ind—Duckwall v. City of New 
Albany. 25 Ind. 383. 

61 C.J. p 201 note 76. 

Teasel in oourse of construction j 
Under some statutory provisions, 
a vessel In process of construction is 
not taxable as a vessel navigating 
the waters for transportation of pas¬ 
sengers or freight, and if taxable at 
ail is taxable only as “stock in 
trade."—In re Mt Washington S. S. 
Co.. D.CN.E, 43 F.Supp. 176. 

44 All sailing vessels and barges'* 

In considering whether statute pro-' 
riding for tax on "all sailing vessels 
and barges" was applicable to a pri¬ 
vate yacht propelled by sails and hav¬ 
ing an auxiliary gasoline motor, court 
would heed conditions which exist¬ 
ed at the time of enactment of stat¬ 
ute and end which legislature sought 
to gain th providing a special method 
for taxation of "sailing vessels," and 


so considering, the court held that 
the word “vessel," in view of other 
statutes, was used in a specific, and 
not a generic, sense and did not in¬ 
clude within its terms all vessels. A 
private yacht having an auxiliary 
motor was not a sailing vessel with¬ 
in the meaning of such statute, even 
though at times propelled by sails — 
McFarland v. Mason, 7 A2d 618, 136 
Me. 206 

14. Ala.—National Dredging Co v. 
State, 12 So. 720, 99 Ala. 462, error 
dismissed 16 SCt. 1041, 159 U.S. 
261, 40 LEd. 144. 

Fla.—Bush v. State ex rel. Dade 
County, 191 So 515, 140 Fla. 277. 

15. Ky.—Shannon v. Streckfua 
Steamers, 131 S.W 2d 833, 279 Ky. 
649. 

16. N.H.—White Mountain Fur Qo. v. 
Town of Whitefield, 91 A 870, 77 
N.H. 340. 

17. N.H —White Mountain Fur Co. 
v. Town of Whitefield, supra. 

61 C J p 201 note 80. 

18. Md—Myers v. Baltimore Coun¬ 
ty, 85 A 144, 83 Md. 385, 55 Am. 
SR. 349, 34 L.R.A 209. 

61 C.J. p 201 note 81. 

19. Ark.—Froug-Smullion Co. v. Pu¬ 
laski County, 147 S.W. 72, 103 Ark. 
397. 

61 C.J. p 201 note 82. 
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SO. N.H.—Woodworth & Co. v. City 
of Concord, 96 A 296, 78 N.H. 54. 
61 C.J p 201 note 83 

21. Va.—Montgomery County v. Tal- 
lant, 32 S E. 479, 96 Va. 723. 

61 C.J. p 201 note 84. 

22. Ark—North Little Rock Special 
School Dist. v Koppers Co, 200 
S W 2d 519, 211 Ark. 322. 

On# who receives seeds and chaff 
and subjects them to processing be¬ 
fore disposing of them has been held 
to be a manufacturer—McCullough 
Seed Co. v. Tax Commission of Ohio, 
32 Ohio NPiN.S., 223, affirmed 197 
N.E. 621, 50 Ohio App, 131. 
Preservative treatment 
A company engaged in drying and 
treating timbers and poles sent to 
it by Its customers for preservative 
treatment was not a “manufacturer" 
within meaning of statute requiring a 
manufacturer to list for taxation all 
property received or held in any proc¬ 
ess of operation of manufacturing.— 
North Little Rock Special School 
Diet. v. Koppers Co., 200 S.W.2d 519, 
211 Ark. 322. 

23. Ark.—North Little Rock Special 
School Dist v. Koppers Co., supra. 

Property of others 
Under statute requiring manufac¬ 
turer to list for taxation "property 
received for any process of manu- 
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manufacturer is not ordinarily taxable on his stock 
iji trade as a merchant, 24 although %he term “mer¬ 
chant” has been held to include a. manufacturer 
shipping his products to a point distant from the 
factory for delivery and sale from such point. 26 
Under statutes taxing the average value of per¬ 
sonal property held or acquired for the purpose of 
adding to the value thereof by any process of manu¬ 
facture with a view to making a profit through 
selling it, one engaged in the manufacture and sale 
of sewer pipe and drain tile is subject to tax. 26 

Property consigned from outside of state . Stat¬ 
utory provisions requiring assessment for tax of 
personalty purchased in, or consigned to, a person 
owning or possessing it in the state from a place 
outside of the state for sale within the state, at its 
average value for the number of months that he is 
engaged in such business during the tax year, is 
not confined to retailers, 27 and, where one buys 
motor vehicles out of the state and retails some 
within the state but also sends others to retailers 
who sell them outside the state, the statute requires 
assessment not only of those retailed within the 
state but also of those sent to retailers for sale 
without the state. 28 

(b) Merchants, Shopkeepers, and Tradesmen 

It may be broadly stated that, within the meaning of 
statutes taxing his stock in trade, a merchant Is one 
engaged in the business of buying and selling commodi¬ 
ties, a shopkeeper is a merchant operating on a small 
scale, and a tradesman is a skilled workman in business 
for himself. 

Under statutes taxing his stock in trade, a “mer¬ 
chant” has been defined as one engaged in the busi¬ 
ness of buying and selling commodities. 29 The term 
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“merchant” has been held to include one conducting 
a slaughterhouse business, 80 and to exclude a breed¬ 
er of foxes, 81 and a dealer in seeds who processes 
the material he buys before he sells it. 32 

A “ shopkeeper ” under statutes taxing his stock in 
trade, has been defined as a merchant operating on 
a small scale. 33 

A “tradesman” has been defined under such stat¬ 
utes as a skilled workman engaged in business for 
himself. 34 

Store . A storehouse for ice is not a “store” with¬ 
in the meaning of statutes taxing stock in trade 
kept in a store. 36 

Trading or mercantile business . Under statutes 
taxing the stock in trade of one engaged in a “trad¬ 
ing or mercantile business,” lumber merchants are 
taxal$c. 36 

(3) What Constitutes Stock in Trade or 
Merchandise 

Generally speaking, stock In trade within the meaning 
of the tax acts is tangible property kept for sale or traffic. 
The word “merchandise ' 0 has been construed as equiva¬ 
lent to tangible property capable of sale. 

“Stock in trade” has been defined as merchandise 
or goods kept for sale or traffic. 37 Stock m trade 
includes only visible and tangible property, 38 and 
such tangible property only as is held or acquired 
primarily for resale, 39 and has been distinguished 
from property used m business. 40 In the absence 
of a statute to the contrary, a tax on “stock m 
trade” does not include goods in process of manu¬ 
facture. 41 In accordance with general principles 
as applied under the particular facts and statutes 
involved, the term has been held to include, as sub- 


facturing," the only property the 
manufacturer Is required to assess 
Is limited to that which is owned by 
the manufacturer himself, and would 
not include timbers received from 
railroad companies for preservative 
treatment.—North Little Rock Spe¬ 
cial School List. v. Hoppers Co., su¬ 
pra. 

84. Iowa.—Appeal of Iowa Pipe, eta, 
Co., 70 NW. 116, 101 Iowa 170. 

61 C.J. p 202 note 12. 

85. Tenn.—American Steel, eta, Co. 
v. Speed, 75 S W. 1037, 110 Tenn. 
624, 100 Am.S.R. 814, affirmed 24 
S Ct. 366, 192 U.S. 500, 48 L.Ed. 688. 

6.1 C.J. p 202 note 13. 

88 . Iowa.—Appeal of Iowa Pipe, eta, 
Co., 70 N.W. 115. 101 Iowa 170. 

61 C.J. p 202 note 7. 

87. Utah.—Norville v State Tax 
Commission, 97 P.2d 937, 98 Utah 
170, 126 A.L.R* 1818. 


88. Utah.—Norville v. State Tax 
Commission, supra. 

88. NH.—White Mountain Pur Co. 
v. Town of Whitefleld, 91 A. 870, 
77 N.H. 340. 

30. Ohio—Jackson v. State, 15 Ohio 
652. 

61 C.J. p 202 note 10. 

31. NH—White Mountain Pur Co 
v. Town of Whitefleld, 91 A. 870, 
77 N.H. 340. 

38. Ohio.—McCullough Seed Co. v. 
Tax Commission of Ohio, 32 Ohio 
N.P..NS., 223, affirmed 197 N.E. 
621, 50 Ohio App. 131. 

33. N.H.*—White Mountain Fur Co. 
v. Town of Whitefleld, 91 A. 870, 77 
N.H. 340 

61 C.J. p 202 note 14. 

34. N.H.—White Mountain Fur Co. 
v. Town of Whitefleld, supra. 

61 C.J. p 202 note 15. 
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35. Mass—Ilittinger y. Westford, 
135 Mass. 258. 

61 C J p 203 note 16. 

36 Conn—Jackson v. Town of Un¬ 
ion, 73 A 773, 82 Conn 2C6 

61 C J. p 203 note 17. 

37. N H —Woodworth & Co v. City 
of Concord, 96 A. 296, 78 NH 54. 

Proposed legislation held valid 

NH—In re Opinion of the Justices, 
64 A 2d 325, 95 N H 544. 

38. Mass.—New York Biscuit Co. v. 
Cambridge, 37 N E. 438, 161 Mass. 
326. 

61 C.J. p 201 note 86 

39. NH.—Woodworth & Co v. City 
of Concord, 96 A. 296, 78 N H 54. 

61 C.J. p 201 note 87. 

40. NH.—White Mountain Fur Co 
v. Town of Whitefleld, 91 A. 870, 77 
N.H. 340. 

41. RI—Woodman v. American 

Print Works, 6 R I. 470. 



TAXATION 


84 C.J.S, 


§ 88 

ject to tax, cattle, 42 ice, 42 logs, 44 and sewing ma¬ 
chines; 45 and to exclude from liability for tax as 
stock in trade accounts receivable, 45 bank deposits, 47 
debts due, 48 and internal revenue stamps. 42 

Manufactures . Under statutes taxing "manu¬ 
factures," "shoddy" has been held taxable. 50 

Under statutes taxing "merchandise ” the word 
"merchandise" has been broadly construed as equiv¬ 
alent to tangible property capable of sale, 51 and 
under such statutes household furniture 62 and 
ships 63 have been held taxable as "merchandise." 

Statutes taxing rt goods, wares, and merchandise** 
have been construed as not subjecting to tax debts 
due 64 or money in the bank. 56 

Under statutes taxing merchant’s goods, wares, 
and commodities kept for sale, ice 66 and lumber 67 
stored for sale are taxable. 

b. Property Used in Business 

Personalty is “used In business,” within the meaning 


Of statutes Imposing a tax on personal property so used, 
where It la employed, acquired, or held aa a means of 
carrying on the business or stored as material, parts, 
products, or merchandise. 8ubject to such exceptions as 
may occur in particular statutes, the term “business” In¬ 
cludes all enterprises conducted for profit. 

Personal property is "used in business," within 
the meaning of statutes taxing personalty when so 
used, where it is employed in connection with ordi¬ 
nary or special situations, when acquired or held 
as a means for carrying on the business, when kept 
as part of a plant capable of operation, whether or 
not actually in operation, or when stored as ma¬ 
terial, parts, products, or merchandise. 68 The term 
"business" includes all enterprises conducted for 
gain, profit, or income. 62 The fact that a concern 
is not organized and operated as one for profit 
does not mean that its enterprises may not be con¬ 
ducted for gain, profit, or income to the concern 
as a legal entity apart from its members, 60 and 
whether the income derived is accumulated or is 
dispersed in connection with other activities of 
the organization is not necessarily controlling. 61 It 


48. Md—Myers v. Baltimore County, 
35 A 144, 83 Md. 385. 56 Am.S R. 
349, 34 LRA 309 

43. N.H—WInkley v. Town of New¬ 
ton, 36 A 610, 67 NH, 80, 84, 35 L 
RA. 756 

61 C J. p 202 note 91 

44. NH—International Paper Co v 
Town of Walpole, 74 A. 180, 75 N H. 
320. 

46. Mass—Singer Mfg. Co v Essex 
County, 1 NE 419, 139 Mass 266 
61 C J p 202 note 93. 

46. NH—Woodworth & Co v. City 
of Concord, 96 A. 296, 78 NH 54 

61 C.J. p 202 note 94 

47. Mass—New York Biscuit Co v 
Cambridge, 37 NE 438, 161 Mass 
326—Boston Investment Co v. Bos¬ 
ton, 33 NE 680. 158 Mass. 461 

48. Mass —New York Biscuit Co. v. 
Cambridge, 37 NE 438, 161 Mass. 
326 

49. Mass —Palfrey v Boston, 101 
Mass 329, 3 Am R. 864. 

61 C J p 202 note 97. 

60. Pa—Hay v. Harding, 8 Phila. 
234. 

61. Mass—Tobey v Kip, 101 NE 
908, 214 Mass. 477—New England, 
etc., S S. Co. v. Commonwealth, 81 
NE 286, 195 Mass. 385, 11 Ann. 
Cas 678 

62. Mass.—Sullivan v. Town of Ash- 
fleld, 116 N.E. 565, 227 Mass. 24. 

63. Mass.—New England, etc, SS. 
Co. v. Commonwealth, 81 N.E 286, 
195 Maes. 385, 11 Ann Cas. 678. 

61 C X p 202 note 1. 

54 Mass. — New York Biscuit Co. v. 
Cambridge, 27 N.E. 438, 161 Maas. 

326 . 


55. Mass—New York Biscuit Co. v. 
Cambridge, supra—Boston Invest¬ 
ment Co. v Boston, 33 NE 580, 
158 Mass 461 

56. Wis.—State v. McPhee, 135 N. 
W 470, 149 Wis 76. 

61 C J p 202 note 4. 

57. Wis —Sanford v. Spencer, 22 N 
W. 465, 62 Wis. 230 

58. Ohio—Hinde & Dauch Paper Co 
v Evatt, 55 NE 2d 129, 143 Ohio St 
307—American Oak Leather Co. v 
Peck, BTA, 108 N E 2d 179. 

Consigned goods 

The clause, “personal property 
within this state . . which has 

been purchased either in or been con¬ 
signed to him from a place out of 
this state for the purpose of being 
sold at a place within this state,” in 
statute requiring assessment of such 
property to owner or possessor at 
| average value thereof during num¬ 
ber of months that he was engaged in 
such business during tax year, was 
intended to read, “which has been 
purchased either in or out of the 
state or been consigned to him from a 
place out of this state,” so that 
phrase, “for the purpose of being sold 
at a place within this state,” applies 
only to consigned goods held for sale 
within state—Norville v. State Tax 
Commission, 97 P.2d 937, 98 Utah 170, 
126 ALR. 1318. 

Personalty la rented apartments 
Where taxpayer rented apartments 
for monthly rental and made a sep¬ 
arate monthly charge for furniture 
therein and thereafter, in order to 
avoid payment of sales tax, did not 
make separate charge for furniture, 
but, if an unfurnished apartment was 
remodeled or furnished, he increased 
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the rent therefor, the furniture was 
“used in business” and was subject 
to the personal property tax—Cap- 
pell v Glander, Ohio B T.A., 93 N E 
2d 299 

59. Ohio —Hinde & Dauch Paper Co 

v Evatt, 55 NE.2d 129, 143 Ohio 

St 307. 

Gambling 

Slot machines and other personal 
property used exclusively for gam¬ 
bling was taxable as “personal prop¬ 
erty used in business,” even though 
the business was unlawful and the 
owner might not have any private as- 
sertable right in such property as 
against the superior right of govern¬ 
ment to confiscate it —Ellery v. 
Evatt, 7 Ohio Supp. 164, affirmed 42 
N E 2d 979, 140 Ohio St. 249. 

60. Ohio—American Jersey Cattle 
' Club v. Olander, 90 N.E2d 433, 152 

Ohio St 506. 

Cattle breeding club 

Where club formed for improving 
breeding of Jersey cattle accumulat¬ 
ed a surplus to be retained by club to 
offset years in which no excess exist¬ 
ed, and to permit expansion, club 
activities in charging fees for main¬ 
taining written register for Jersey 
cattle, testing cattle and classifying 
all cattle, and in receiving royalties 
from others for privilege of using 
trade-mark, sponsoring a national 
cattle show, and in distributing lit¬ 
erature, were conducted for profit, 
arid constituted a “business” within 
meaning of tax statutes—American 
Jersey Cattle Club v. Olander, su¬ 
pra. 

61. Ohio.—American Jersey Cattle 

Club v. Olander, supra. 
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has been stated, however, that the mere fact that 
the activities of an organization constitute business 
under the tax statute does not necessarily determine 
that it is not an organization exempt as one operated 
exclusively for charitable, scientific, educational, or 
public purposes ; 62 but, where the principal purpose 
of the organization is the expansion of markets for 
a commercial product, it will be subject to tax on 
its property used in business. 68 It is not essential 
to the taxable character of property used in business 
that it be employed directly in the process of manu¬ 
facturing, 64 or at the place where the main business 
of the taxpayer is conducted. 65 Statutes taxing 
property used in business have been construed to 
include property not covered m other provisions of 
the revenue laws. 66 

"Implements used in manufacturing as the 
phrase is employed in statutes subjecting such im¬ 
plements to tax, include those specially designed for 
a particular process. 6 ? 

§ 89. Capital 

Under some statutes a tax is imposed on capital of 
a trade or business which is not otherwise exempt. 

Under a statute imposing a tax on all capital of 
any trade or business of any person, firm, or cor¬ 
poration, not otherwise exempt, the long standing 
practice of tax officials in respect of what consti¬ 
tutes a “business” is entitled to controlling con¬ 
sideration, 68 and, where such officials have for a 


long period excluded therefrom the operation of 
apartment houses, such operation will not be held to 
constitute a business by the courts. 69 In any event 
a balance of undistributed rents collected by a 
broker in behalf of the apartment house owners, in 
his possession on the assessment day, constituted a 
mere claim against the broker not taxable to the 
owners as capital, 70 and, when such undistributed 
rents are received by the owners, they are income 
and not capital subject to tax 71 Real estate does 
not constitute “capital” within the meaning of such 
statutes 72 

The “average capitalV of a business is a proper 
subject of taxation, 73 and the average capital sub¬ 
ject to tax should be determined in accordance with 
the particular statutory provisions. 74 

§ 90. Annuities 

The authorities disagree with respect to whether 
annuities are taxable under provisions taxing “property” 
generally, but wherever annuities are made expressly sub¬ 
ject to tax as personal property they may be so taxed. 

Annuities have been held not taxable to the an¬ 
nuitant under statutes merely providing in general 
terms for the taxation of all property, 75 but other 
authorities hold that annuities are subject to tax 
under such provisions. 76 In any event, where there 
is a further provision expressly classifying an¬ 
nuities as personal property subject to tax, they 
may be taxed to the annuitant. 77 Under statutes ex¬ 


es. Ohio —American Jersey Cattle 
Club v Glander, supra. 

63. Ohio —American Jersey Cattle 
Club v. Glander, supra. 

64. Ohio—Hinde & Dauch Paper Co. 
v Evatt, 55 N E 2d 129, 143 Ohio 
St. 307. 

66. Ohio —Hinde & Dauch Paper Co 
v. Evatt, supra. 

Furniture and fixtures of entertain¬ 
ment lodge 

The furniture and fixtures of a 
lodge and cottages used by manufac¬ 
turing company for purposes of en¬ 
tertaining employees, customers, and 
prospective customers, holding meet¬ 
ings of district managers and occa¬ 
sionally directors* meetings, consti¬ 
tuted personalty “used in business” 
within taxing statute.—Hinde & 
Dauch Paper Co v. Evatt, supra. 

66. Ill—People ex rel Palmer v 
Nat. Life Ina Co., 10 NE.2d 398, 
367 Ill. 36. 

67. Ohio —Roseville Pottery v. 

Board of Revision of Muskingum 
County. 77 N.E 2d 608, 149 Ohio St 
89. 

Tunnel kilns specially designed for 
specific ceramic manufacturing were 
“implements used in manufacturing.” 


—Roseville Pottery v Board of Re¬ 
vision of Muskingum County, supra 

68. Va—Bott v Commonwealth, 48 
SE 2d 235, 187 Va 745. 

Liability of capital and capital stock 
of corporation to tax see infra § 
135 

69. Va—Bott v. Commonwealth, su¬ 
pra 

70. Va.—Bott v. Commonwealth, su¬ 
pra. 

71. Va—Bott v. Commonwealth, su¬ 
pra 

78. Va—City of Roanoke v. James 
W Michael’s Bakery Corp, 21 S 
E 2d 788, 180 Va 132 

73. Neb —Central Granaries Co v 
Lancaster County, 113 NW 199, 77 
Neb 319. 

74. Neb—Central Granaries Co. ▼. 
Lancaster County, supra. 

▲n investment In grain which nev¬ 
er entered state was not taxable un¬ 
der statute providing for assessment 
of grain brokers on basis of average 
investment in grains in state — 
Archer-Daniels-Midland Co. v. Board 
of Equalization of Douglas County, 
46 N.W.2d 171, IBS Neb, 776, opinion 
adhered to 48 N.W.2d 766, 164 Neb. 
632. 


75. Kan.—Wellman v. Board of 
Com’rs of Jewell County, 252 P. 
193, 122 Kan. 229 

61 C.J. p 203 note 22. 

76. Ky— Button v Drake, 105 SW 
2d 66, 302 Ky 517, 167 A L R 1046. 
overruling Button v Hikes, 176 S 
W 2d 112, 296 Ky 163, 150 ALR 
779—Commonwealth v Sutcliffe, 
140 S W 2d 274, 283 Ky 274. 

Under contract 

A retired corporation officer’s 
rights to monthly payments for life 
under annuity contract, procured by 
corporation for its employees, con¬ 
stitutes “property” subject to ad va¬ 
lorem taxation—Commonwealth v 
Whitelaw, 195 S W 2d 71, 302 Ky. 
526 

77. Mass.—Staples v. Commissioner 
of Corporations and Taxation. 24 
N E 2d 641, 305 Mass 20. 

Okl.—Board of Com'rs of Tulsa Coun¬ 
ty v. Sand Springs Home, 92 P.2d 
376, 186 Okl. 305—Wilkin v Board 
of Com’rs of Oklahoma County, 
186 P. 474, 77 Okl. 88. 

Pa.—Appeal of Campbell, Com.Pl., 91 
Pittsb Leg J 209. 

Tenn—Sanborn v. McCanless, 178 8. 

W.2d 765, 181 Tenn. 150. 

61 C.J. p 208 note 28. 
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pressly taxing annuities, no tax will be imposed 
where the circumstances fail to bring the taxpayer 
within the terms of the statute, 78 or where the inter¬ 
est is of a kind expressly exempted by statute, 79 
and an interest which is not strictly an annuity is 
not taxable, 80 unless the statute expressly or im¬ 
pliedly broadens the definition of “annuity” to in¬ 
clude interests of the character sought to be taxed. 81 

An “annuity,” within the meaning of tax laws, 
has been defined as an obligation by a person or 
company to pay to the annuitant a certain sum of 
money at stated times during life, or for a speci¬ 
fied number of years, in consideration of a gross 
sum paid for such obligation, 82 and under this def¬ 
inition the right of a life tenant under a will to re¬ 
ceive a specified amount from income, or from in¬ 
come and principal, is not taxable as an annuity. 83 
Under a broader definition an annuity is regarded 
as a fixed sum, granted or bequeathed, and payable 
periodically, 84 and under the latter definition inter¬ 


ests established by will and calling for periodical 
payments to designated individuals out of the in¬ 
come of property bequeathed to a charity are an¬ 
nuities taxable as personal property. 86 

Statute taxing "money in the hands of another " 
has been held inapplicable to annuity contracts. 86 

§91. Franchises, Licenses, and Memberships 

Ordinarily franchises, licenses, and memberships In 
exchanges constitute property subject to tax. 

Licenses, 87 unless mere temporary permits, 88 and 
franchises 89 are property and subject to tax as such, 
if within the scope of the constitutional and stat¬ 
utory provisions involved, 90 as in the case of water 
rights. 91 

Memberships . Although there is authority to the 
contrary, 92 it would now appear to be authoritative¬ 
ly established that membership in a stock or produce 
exchange constitutes property subj'ect to tax, 93 as 


Obligation of lnsnranoe oompany 

to pay individual, in return for lump 
aum of money received from individ¬ 
ual, a stated sum of money annually 
payable in equal monthly install¬ 
ments, was an ‘'annuity/* within 
meaning of statute relating to taxa¬ 
tion of Intangible personalty —Mc¬ 
Nally v. Evatt, 66 N.E2d 633, 146 
Ohio St. 443. 

78. Pa.—Appeal of Babbitt, 48 Pa. 
Dist. A Co. 83. 

81 C.J. p 203 note 24. 

79. Ohio —Bronson v. Glander, 77 N. 
E 2d 471, 149 Ohio St 67—Renner 
v. Rappoport, 17 Ohio Supp. 110. 

Express exemption of Insurance pol¬ 
icies see infra fi 272. 

Proceed* of contracts of insurance 
Where beneficiary of life policies, 
elected, as authorized by policies, to 
take maturity values thereof in 
monthly Installments for life with 
stipulation that, if he did not live 
long enough to receive minimum of 
two hundred forty monthly install¬ 
ments, payment thereof was to con¬ 
tinue to another designated by him, 
and beneficiary surrendered policies 
and received certificates from insur¬ 
ers embodying terms of the election, 
the beneficiary’s property rights un¬ 
der the certificates were not taxable 
as "annuities”—Bronson ▼. Glander, 
77 N.E.2d 471, 149 Ohio 8t 57. 

90. Ohio.—Chisholm v. Shields, 68 N. 

B. 98, 67 Ohio St. 874. 

Pa.—Commonwealth v. Beisel, 19 A. 
2d 419, 388 Pa. 619, 128 A.L.R. 978 
—Commonwealth v. BenshofC, 44 
Pa.Dist. & Co. 630, 90 Pittsb.Leg.J. 
145, 65 Tork Leg.Rec. 205—Appeal 
Of Beisel, 36 PaJDlst. A Co. 581, 27 
North.Co. 40—Appeal of Duvall, 33 
Pa.Dist A Co. 338, 86 Plttsb.Leg.J. 


422—Ellis v. Commonwealth, Com 
PI., 34 Del Co 197 
Sum due under refund provision 
Where annuity contract provided 
that, on annuitant's death, unpaid 
balance should go to annuitant's 
daughter, either in gross or in in¬ 
stallments and the latter method was 
selected, the monthly installments to 
daughter were not an "annuity” with¬ 
in meaning of statute relating to tax¬ 
ation of annuities as intangible per¬ 
sonalty—McNally v Evatt, 66 NE 
2d 633, 146 Ohio St 443 

81. Ohio—Wetmore v. State, 18 
Ohio 77 

61 C J. p 203 note 26. 

82. Ohio —Bronson v Glander, 77 N. 
E 2d 471. 149 Ohio St. 67—Fuller v. 
Glander, 66 N E.2d 713, 146 Ohio 
St. 283. 

"Annuity” defined generally See An¬ 
nuities 8 1. 

An antenuptial agreement, provid¬ 
ing for payment of stated sum 
monthly to wife for life from hus¬ 
band’s estate, if she survived him, 
and authorizing discharge of lien, 
given on husband’s building as se¬ 
curity for such payments, by crea¬ 
tion of trust fund sufficient in 
amount to insure payments, was 
agreement for payment of "annuity,” 
so as to render payments taxable as 
"annuity," rather than proceeds of 
"trust," In absence of evidence that 
lien was discharged in manner pro¬ 
vided.—Bos worth v. Tax Commission, 

6 Ohio Supp. 340. 

89. Ohio.—Puller v. Glander, 65 N 
E 2d 713, 146 Ohio St. 293—Fuller 
v. Evatt, 16 Ohio Supp. 91. 

ML Old.—Board of Com’rs of Tulsa j 
County v. Sand Springs Home, 92 
P.2d 376, 186 Okl. 305. , 
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85. Okl —Board of Com'rs of Tulsa 
County v Sand Springs Home, su¬ 
pra, 

86. Vt—Town of Hartland v. Da¬ 
mon’s Estate, 166 A 518, 103 Vt 
519. 

61 C J. p 203 note 27. 

87. Miss.—Drysdale v. Pradat, 45 
Miss 445—Coulson v. Harris, 43 
Miss. 728 

Not a franchise 

A license to engage in business ac¬ 
tivities is not a "franchise” for pur¬ 
poses of taxation —Roehm v. Orange 

County, 196 P.2d 560, 32 Cal 2d 280 

88. Neb —Harding v Board of 

Equalization of Douglas County, 
133 N.W 191, 90 Neb 232, 37 LR. 
A,NS., 466. 

61 C J. p 203 note 80. 

89. Cal —Roehm v. Orange County, 
196 P 2d 550, 32 Cal 2d 280—City 
and County of San Francisco v 
Market St Ry. Co, 73 P.2d 234, 9 
Cal 2d 743 

NH.—In re Opinion of the Justices, 
149 A. 321, 84 N.H. 567. 

61 C J. p 208 note 81. 

Tax on corporate franchises see in¬ 
fra 6 184. 

Statute held invalid 

N.H.—In re Opinion of the Justices, 
64 A 2d 824, 95 NH.543. 

90. Cal.—Roehm v. Orange County, 
196 P.2d 550, 32 C&1.2d 280. 

61 C.J. P 203 note 33 

91. Miss.—Adams v. Bullock, 47 So 
527, 94 Miss 27. 19 AMi.Cks. 165. 

61 C.J. p 203 note 84. 

98 . Cal —San Francisco v. Anderson, 
86 P. 1034, 103 Cal. 69, 42 Am.S.R. 
98. 

61 C. J. p 204 note 35. 

93. IDS.—Citizens’ Nat. Bank of Cln- 
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docs membership in a livestock exchange, 94 if with¬ 
in the terms of the taxing statutes. 96 A newspaper’s 
contract of membership in a press association, Hot 


transferable without the consent of the association, 
has been held not taxable property. 96 


3. Ownership or Possession of Property and to Whom Taxable 


§ 92. In General 

Except where otherwise provided by statute, property 
should be taxed to the owner thereof. 

Except where otherwise authorized by statute, 
property should be taxed to the owner thereof, 97 
and to him only, 98 and, taxes not being a lawful 
charge on property unless assessed in the name of 
the owner, as discussed infra § 408, any attempt 
to enforce payment of taxes assessed and charged to 
the wrong person will be ineffectual. 99 Where, 
however, statutory and constitutional provisions im¬ 
pose tax liability on the property itself, it is imma¬ 
terial to whom it is assessed, 1 the person assessed in¬ 


curs no personal liability, 2 and the tax may be en¬ 
forced against the property, even though it was 
erroneously assessed to one not the owner. 3 

Where part of a lot of land belongs to one per¬ 
son and part to another, it is the duty of the assessor 
to assess each part to the proper owner, if known. 4 

Occupancy or possession other than by owner. 
Taxes should ordinarily be assessed to the real own¬ 
er of the property without regard to temporary oc¬ 
cupancy, 5 and, if the statute requires the assess¬ 
ment of real property to be made to the owner 
thereof, it cannot be taxed to a person who is in 
possession but is not the owner. 6 The owner of 


cinnati v Durr, Ohio, 42 S Ct 15, 
257 U S 90, 66 LEd 149 

Minn —In re Personal Property Tax 
in St Louis County, 145 NW 108, 
124 Minn 298, 50 LRA,NS, 255, 
Ann Cas 1915C 538 

61 C J p 204 note 36 

94. Minn—State v. Blasius, 245 N 
W 612, 187 Minn 420, reversed on 
other grounds State of Minnesota 
V Blasius, 54 S Ct. 34, 290 U S 1. 
78 LEd. 131. 

95. NY—People v Feitner. 60 NE 
265, 167 N Y 1, 82 Am S R 698. 

61 C J p 204 note 37. 

96. Colo—Aropahoe County v 

Rooky Mountain News Printing 
Co, 61 P 494, 15 Colo App ISO 

97. U S —Stephens v Reed. CCA 
Pa. 121 F 2d 696—U S v Five 
Acres of Land in Suffolk Count>, D 
C Mass , 56 F Supp 628, aflirnied, 
CCA, 149 F 2d 927, certiorari de¬ 
nied 66 SCt. 64, 326 US. 741, 90 
LEd. 443. 

Cal —Three Q Distillery Corp. v Los 
Angeles County, 116 P 2d 143, 46 
Cal App 2d 498 

Ind.—Zoercher v, Indiana Associated 
Tel Corp, 7 N E 2d 282, 211 Ind 
447. 

Ky—Caine v. Rich, 110 SW 289, 33 
KyL. 261, 

Me—McDougal v. Hunt, 76 A 2d 857 

Md —Herman v Mayor and City 
Council of Baltimore, 55 A 2d 491, 
189 Md. 191, 173 ALR 1310 

Mass —City of Boston v Quincy Mar¬ 
ket Cold Storage & Warehouse Co, 
45 N E 2d 959, 312 Mass 638. 

NY—Herkimer County v. Village of 
Herkimer, 295 N Y.S 629, 251 App 
D iv 126* affirmed 18 N E 2d 854, 
279 NY 560—Hunter College Stu¬ 
dent Social Community A Reli¬ 
gious Clubs Ass’n v. City of New 
York, 63 N Y.S.2d 337. 


NC—Caldwell Land & Lumber Co 
v Board of Com’rs of Caldwell 
County, 94 SE 406, 174 N.C. 634. 
Pa—Philadelphia Co for Guarantee¬ 
ing Mortgages v. Hendricks, 158 A. 
577, 104 Pa Super 310 
Va—City of Richmond v Monument 
Ave Development Corp, 34 S E 
2d 223, 184 Va 152 
61 C J p 204 note 41 
Island formed in. river 
US—Anderson-TuJly Co v. Murph- 
ree, C C A.Ark, 153 F 2d 874 
Marine railway below low-water 
mark 

U S —Richard T Green Co. v. City of 
Chelsea. C.C A.Mass , 149 F 2d 927. 
“Ownership” is a collection of 
rights to use and enjoy property, in¬ 
cluding right to transmit it to oth¬ 
ers, and it is such right which is to 
be valued for taxation —Trustees of 
Phillips Exeter Academy v. Exeter, 
33 A 2d 6 b 5, 92 N.H. 473. 

“Taxpayers” and “owner” 

The statute requiring returns from 
“taxpayers" whether or not owner 
uses the word taxpayer as a broader 
and more inclusive term than “own¬ 
er "—International Harvester Co. v. 
Douglas County, 20 N.W.2d 620, 146 
Neb 555 

Water rights are taxable to owner 
thereof, although he does not own 
fee In underlying and supporting 
land—Newmarket Mfg. Co v Town 
of Nottingham* 168 A. 892, 86 N.H 
321. 

Deposit aooonnt 

Where, to provide contractor with 
funds to perform contract, United 
States advanced payments not to ex¬ 
ceed amount specified, and contractor 
was to deposit funds in special bank 
account, and, if United States termi¬ 
nated contract, contractor was re¬ 
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quired to repay remaining balance, 
and United States retained lien on 
balance to secure repayment of ad¬ 
vances, and withdrawals were sub¬ 
ject to approval of contracting offi¬ 
cer, title to funds was in contractor, 
rather than in United States, for pur¬ 
poses of ad valorem taxes by state 
subdivisions, and contractor's inter¬ 
est had taxable value —Timm Air¬ 
craft Corp v. Byrara, 213 P.2d 715, 
34 Cal 2d 632 
Statute held inapplicable 

The statute concerning rules for 
determining residence for voting pur¬ 
poses prescribes merelv conditions 
determining the right to vote, and 
has no bearing on the ownership of 
property with respect to taxation.— 
Valley County v Thomas, 97 P.2d 
345, 109 Mont 345. 

98. NY—Miller v. City of Oneida. 
275 NYS 157, 153 Misc. 438. 

61 C J p 204 note 42 

99. Idaho.—Winton Lumber Co. v. 
Shoshone County, 294 P. 629, 60 
Idaho 130 

61 C J p 206 note 44. 

1. Ariz—Brophy v Powell, 121 P 2d 
647, 58 Ariz 543 

61 C J p 205 note 45. 

2, La.—Louisiana Oil Refining Co v. 
Louisiana Tax Commission, 120 So 
23, 167 La. 605—State ex rel Cain 
v. H. D. Foote Lumber Co, 135 So 
769, 17 La.App 234 

3« Ky.—White v. McIntosh, 139 S. 

W 1057, 145 Ky 59. 

4. Wis —Knox v. Huidekoper, 21 
Wle 627. 

6. Mo—Speed v. St. Louis County 
Ct, 42 Mo. 382. 

61 C.J p 205 note 51. 

6. Mass—Martin v. Mansfl. Id, 3 
Mass. 419 

61 C.J. p 205 note 52. 
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realty is liable for taxes, although it is in the pos¬ 
session of another under a parol gift 7 Where, 
however, the laws are so framed as to permit the 
assessment to be made either to the owner or oc¬ 
cupant or to a person in possession and in apparent 
charge and control of the property, property may be 
so taxed, 8 provided it is within the terms of the 
statute. 9 

§ 93. Time of Ownership 

Where statutes have fixed the time for determination 
of the taxable status of property, it should be taxed to 
the owner ss of such time. 

The state has power to make the ownership of 
property subject to taxation relate to any day or 


period of the year it deems proper, 10 and selection 
of a particular day for returns of property for pur¬ 
poses of assessment will not of itself preclude the 
making of assessments as of other periods of the 
year. 11 Where statutes have fixed the time for 
determination of the taxable status of property, it 
should be taxed to the owner as of such time, 12 
as to the owner at the time of listing or assess¬ 
ment. 13 Except as the rule may be changed by 
statute, property may not be taxed to a former own¬ 
er, 14 such as one who was dead at the time of the 
assessment, 16 or who, before that time, had aliened 
and transferred the property to a third person, 16 
or whose legal title to property had been divested by 
condemnation proceedings before the tax became an 
absolute charge or lien thereon, 17 although the prop- 


7. Ind.—Mullikln v. Reeves, 71 Ind. 
231. 

8. U.S—Ken Realty Co. v Johnson. 
DC Ala., 46 F Supp 408, affirmed, 
C.CA., 138 F 2d 809. 

Cal —Kaiser Co. v. Reid, 184 P.2d 
870, 30 Cal 2d 610—Tilden v. 

Orange County, 201 P 2d 86, 89 Cal 
App.2d 686—RCA Photophone v. 
Huffman, 42 P.2d 1069, 6 Cal App 2d 
401. 

Ky—Board of Tax Sup’rs of Jeffer¬ 
son County v. Helm, 181 S.W.2d 
462, 297 Ky. 803. 

Mich —Engineering Soc. of Detroit 
v. City of Detroit, 14 NW2d 79, 
308 Mich 639. 

Pa.—Commonwealth t. Myers, 34 A. 
2d 69. 348 Pa 90. 

Va.—Ceroli v. City of Clifton Forge, 
63 S.E.2d 781, 192 Va. 118. 

61 C.J. p 205 note 54. 

9* Cal.—Bank of America Hat 
Trust ft Sav. Ass'n v Board of 
Bup’rs of Los Angeles County, 208 
P.2d 772, 93 Cal App 2d 76. 

61 C.J. p 206 note 56. 

Solvent credits 

Escrow funds on deposit in a na¬ 
tional bank used In general business 
of bank were not assessable to bank 
for property tax as solvent credits 
owned, claimed, possessed, or con¬ 
trolled by it.—Bank of America Hat. 
Trust ft Sav. Ass'n v. Board of Sup'rs 
of Los Angeles County, supra. 

10. U.S.—Shotwell v. Moore, Ohio, 
9 SCt. 362, 129 U.S. 690, 32 L.Ed 
827. 

Neb.—Courtrlght v. Dodge County, 
144 NW. 241, 94 Neb. 669. 

11. Neb—Courtrlght v. Dodge Coun¬ 
ty, supra. 

61 C.Jf. p 206 note 68. 

12. U.S.—Board of Com'rs of Creek 
County, Okl.. v. Seber. CCA.Okl., 
130 F.2d 663, affirmed 63 SCt. 920, 
318 U.S 705, 87 L.Ed. 1094, rehear¬ 
ing denied 63 S.Ct. 1162, 319 US. 
782, 87 LBd. 1726—People's Water 
ft Gas Co. v. City of Vancouver, C. 


C.A Wash., 106 F 2d 909—U. S. V. 
Thurston County, D C Neb , 64 F 
Supp. 201, affirmed, C.C.A, 149 F 
2d 485, certiorari denied 66 S Ct 58, 
326 US. 744, 90 L Ed 444, rehearing 
denied 66 S.Ct. 138, 326 U.S. 808, 
90 LEd 493. 

Ala—State v. Alabama Educational 
Foundation, 163 So. 627, 231 Ala. 
11 . 

Ind —Lantz' Estate v. McDaniel, 190 
NE 130, 99 Ind App. 233. 

Ky.—Cat!in v. Justice, 166 S W 2d 
107, 288 Ky 270—Chappell v. Mor¬ 
ris, 67 S W 2d 486, 247 Ky. 476. 

La.—Owens v. Jones, App, 20 So 2d 
638. 

Mass.—Morlson v Assessors of 
Brookline, 49 N E 2d 237, 313 Mass. 
746—Irvin Usen Co. v. Board of As¬ 
sessors of Boston, 36 N E.2d 373, 
309 Mass 544. 

Minn —Standard Clothing Co. v 
Wolf, 17 N.W 2d 329, 219 Minn 
128 

N J —Jabert Operating Corp. v. City 
of Newark, 85 A.2d 216, 16 NJ. 
Super 605 

N Y —Application of Suffern Boys 
School, 47 NYS.2d 192, 267 App. 
Div 919. 

Ohio.—David J. Joseph Co v. Evatt, 
16 Ohio Supp. 155—Freiberg v. Tax 
Commission, 7 Ohio Supp 103, af¬ 
firmed 44 N E 2d 475, 70 Ohio App. 
229. 

Okl—Lederman v. Bodovitz, 177 P. 
2d 1002, 198 Okl. 276—In re As¬ 
sessment of Champlin Refining Co, 
99 P 2d 880, 186 Okl. 625. 

Or —Broad way-Mad ison Corp. v. 

Fisher, 102 P.2d 194, 164 Or. 401. 

Tex—Childress County v. State, 92 
S W 2d 1011, 127 Tex. 343, con¬ 
formed to, Civ App., 95 S W 2d 
1031—'State v Moak, Civ App., 207 
S.W 2d 893, affirmed 207 S W.2d 894, 
146 Tex 322. 

Wash.—Libby, McNeill ft Libby v. 
Ivarson, 144 P.2d 258, 19 Wash.2d 
723* 

61 C.J. p 206 note 60. 
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Statute not conclusive 
Statute providing who shall pay 
taxes as between grantor and grantee 
in absence of agreement is not con¬ 
clusive as between owner and tax¬ 
ing authorities.—Corthell v Board of 
Com'rs of Albany County, 8 P.2d 812, 
44 Wyo 71. 

After regular assessment date 

Automobiles brought into the state 
after regular assessment dates to re¬ 
plenish the stock of automobile deal¬ 
ers without materially increasing the 
stock assessed to dealers and on 
which the tax had been paid were not 
taxable against dealers for that year 
under proviso contained in act pro¬ 
viding for taxation of personal prop¬ 
erty brought into state after regular 
assessment date—Pilon v. Warren, 
189 P.2d 447, 120 Mont. 529. 

13. U.S.—Collector of Revenue 
Within and For the City of St 
Louis, Mo, v Ford Motor Co, C.C 
A Mo, 168 F.2d 354—People of 
Puerto Rico v. U S , C.C.A Puerto 
Rico, 131 F.2d 151, certiorari de¬ 
nied 63 S Ct 832, two cases, 318 U 
S 775, 87 LEd. 1144. 

N J —Lakewood Judean Lodge No 
1351 B'Nai B’rith v. Lakewood Tp, 
64 A 2d 691, 25 N.J.Mlsc. 421 
Pa—Reading Trust Co v. Campbell, 
48 A 2d 72, 159 Pa Super. 197— 
Wood v. U. S. National Building ft 
Loan Ass'n, 160 A. 244, 105 Pa.Su- 
per. 184 

Wyo —Corthell v. Board of Com’rs of 
Albany County, 8 P.2d 812, 44 Wyo 
71 

61 C J. p 206 note 61. 

14. US—In re Wenatchee Heights 
Orchard Co., DC Wash, 212 F. 787. 

15. La—Walsh v Harang, 20 So 
202, 48 La Ann 984. 

61 C.J. p 206 note 63. 

16. Pa.—In re Diament's Estate, 
Orph., 29 Del.Co. 255. 

61 C.J. P 206 note 64. 

17. U.S.—U. S. V. Certain Land Sit- 
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crty may be taxe4 to the owner where the owner 
is not as yet divested of ownership. 1 ® On the other 
hand, property may not be taxed to a future own¬ 
er, 19 such as the owner of an estate in expectancy, 20 
or one who may later become owner by virtue of 
an executory or contingent interest. 21 

Where property is required to be assessed as of 
a certain day in the year, and is then properly as¬ 
sessed to the person owning it on that day, he is not 
relieved from liability for such taxes by his subse¬ 
quent transfer or conveyance of it to another, al¬ 
though made before the tax became payable, unless 
the statute makes some provision for apportionment 
of the tax between the buyer and seller. 22 Where 
the date fixed by statute for determination of the 
taxable status of property falls before the actual 
assessment, one owning the property on such date 
may not escape liability for taxation by selling the 
property before completion of the assessment 


rolls. 23 Under a statute providing that, if an as¬ 
signment of purchase money or mortgage notes is 
not made of record, the original holder or owner 
shall be liable as though no assignment had been 
made, the original holder of a vendor's lien note 
assigned without record is liable for taxes there¬ 
on, 24 unless it satisfactorily appears that the as¬ 
signee has listed it for taxation, m which case the 
original holder is not so liable. 26 One to whom a 
tax levied has become a debt cannot avoid liability 
for the tax by selling the property. 20 

§ 94. Nature of Title or Interest in General 

The person having legal title to property Is ordinarily 
regarded at the owner thereof for purposes of taxation. 

The person having legal title to property is ordi¬ 
narily regarded as the owner thereof for purposes 
of taxation 27 This does not mean that the person 


uated In City of St Louis, D C Mo , 
51 FSupp. 80 

Colo—Fishel v City and County of 
Denver, 108 P 2d 23G. 106 Colo 57G 
Okl —Allen v Henshaw, 168 P 2d 625. 

197 Okl. 123 
61 C J p 206 note 65 
Voluntary sale 

As far as its effect on concurrent 
taxation is concerned, condemnation 
may properly be treated as If the sale 
had been voluntary, so that the prop¬ 
erty is not taxable to the owner — 
Buckhout v. New York, 68 N E 659, 
176 NY 363 

18. US—South Carolina Public 

Service Authority v 11,764 8 Acres 
of Land, More or Less, in Berkeley 
County, C.CASC, 123 F2d 738 

Ill —People ex rel Caroflglio v Gill, 
9 NE2d 581, 291 Ill App 143 
Mich—Connor v Brake, 52 NW2d 
672, 333 Mich 219. 

N C.—Bemis Hardwood Lumber Co 
v. Graham County, 198 S E 843, 214 
N.C 167. 

Partial possession and occupancy 

by United States at institution of 
condemnation were not a taking: of 
property within meaning: of condem¬ 
nation act, so as to relieve owner 
from liability for taxes against prop¬ 
erty thereafter and until there was 
such a taking—U S. v. 150.29 Acres 
of Land, More or Less, in Milwaukee 
County, C.C.A Wis, 136 F.2d 878. 

19. U.S—Gilken Corp. v. C. L R, C. 
A.6, 176 F.2d 141. 

61 C.J. p 206 note 66. 

90. U.S.—In re Wenatchee Heights 
Orchard Co., D C.Wash, 212 F. 787. 

91* U.S.—In re Wenatchee Heights 
Orchard Co., supra 

99. U.S.—MagTuder v. Supple©, Md , 
62 SCt. 1162, 316 U S. 394, 86 L Ed 
1565—In re Chicago Rys. Co., C.A. 
84 C.J.S —14 


Ill, 177 F 2d 860, certiorari denied 
Chicago Transit Authority v Peo¬ 
ple of State of Illinois, 70 SCt 493, 
494, 338 US 955. 94 L Ed 590. 

Ala—State v Alabama Educational 
Foundation, 163 So 527. 231 Ala 11 
Kv —Kentuckv Nat Park Aas’n v 
Heed, 63 S W 2d 614, 250 Kv 525 
La—Owens v Jones, App , 20 So 2d 
638 

Mass —Irvin Uscn Co. v Board of 
Assessors of Boston, 36 N E 2d 373, 
309 Mass 544 

MIsr—S outhern Forest Land Co v 
Amite County, 168 So 286, 176 

Miss. 130—Gloster Lumber Co v 
Adams County, 163 So. 541, 173 
Miss 865 

N Y —Application of Suffern Boys 
School, 47 N Y S 2d 192, 267 APP 
Div. 919 

Ohio—Corpus Juris cited in David 
J Joseph Co v Evatt, 16 Ohio 
Supp. 155, 157 

Pa—In re Austin’s Estate, 52 Pa 
Dist. & Co 681, 26 Erie Co. 350, 28 
Erie Co 8, 36 MunL.R 118, 59 York 
Leg Rec 58 

Tex —Childress County v. State, 92 
S W 2d 1011, 127 Tex 343, con¬ 
formed to, Civ App , 95 SW2d 1031 
—Feldman v. Bevil, Civ.App., 190 
SW,2d 157, refused for want of 
merit 

61 C.J. p 207 note 69. 

Bight to withdraw 

A property owner’s execution of op¬ 
tion contract to government under 
which the government had right to 
purchase property and had right to 
enter the premises for examination 
of them, and the giving of notice by 
the government of its election to pur¬ 
chase the land under provisions of 
option and the owner’s surrender of 
the property to government, prior to 
April 1, 1937, did not transfer own¬ 
ership to the government, bo as to 
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render the property owner exempt 
from taxation for the property for 
the year 1937—Bemis Hardwood 
Lumber Co v. Graham County, 198 
■S E 843, 214 NC 167 

23. La—Louisiana Oil Refining Co. 
v Louisiana Tax Commission, 120 
So 23, 167 La. 605. 

Ohio— Corpus Juris quoted in David 
J Joseph Co v. Evatt, 16 Ohio 
Supp 155, 157 

24. Ky —Commonwealth v. Crume, 
133 S W 1161, 142 Ky 180 

25. Ky —Goodrum v Flowers, 172 
SW 1062, 162 Ky 724—Common¬ 
wealth v Crume, 133 S.W. 1161, 142 
Ky 180 

26. Or —Pennlck v. American Nat. 
Bank, 268 P 1012, 126 Or. 615 

27. US—South Carolina Public 

Service Authority v. 11,754 8 Acres 
of Land, More or Less, in Berkeley 
County, CCA.SC., 123 F2d 738. 

Cal—Three G Distillery Corp. v. Los 
Angeles County, 116 P.2d 143, 46 
Cal App 2d 498 

Pa.—Fidelity-Philadelphia Trust Co 
v Land Title Bank & Trust Co , 192 
A 121, 326 Pa. 262—North Phila¬ 
delphia Trust Co. v. Heinel Bros., 
172 A. 692, 315 Pa. 385—Pennsyl¬ 
vania Co for Insurances on Lives 
and Granting Annuities v. Monarch 
Building & Loan Ass’n, 176 A. 742, 
116 Pa Super. 433. 

Tex —Corpus Juris cltod in Childress 
County v. State. 92 S.W 2d 1011, 
1015, 127 Tex. 343, conformed to, 
Civ.App, 95 S.W.2d 1031—Cranflll 
Bros. Oil Co v State, Civ.App„ 54 
S W.2d 813, error refused. 

61 C J p 207 note 75. 

Affidavit of nonownsrship 
Where lands are assessed against 
grantor as registered owner because 
of grantee’s failure to record deed, 
grantor may file affidavit of nonown- 
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assessed must have a perfect and unencumbered 
title to the property, but only that he should be 
vested' With the apparent legal title, 28 as Where he 
is the owner of recofd, 29 of with the possession 
coupled with such claims and evidences of owner* 
ship as will justify the assumption that he is the 
owner; 30 and assessors are not required to go be¬ 
hind the records and search out unrecorded trans¬ 
fers or anticipate the judicial settlement of a title 
which is in litigation. 81 

Where the person assessed has neither real nor 
apparent title, he may not be regarded as owner for 
purposes of taxation. 32 The ownership of property 
giving rise to liability for tax must be real and 
definite as distinguished from an expectancy or 
contingent interest which may never vest. 33 As be¬ 
tween the owner of record of real estate and the 
owner in fact thereof under an unrecorded deed, 
the final burden of the tax, in the absence of an 


84 C.J.S. 

agreement to the contrary, rests on the owner in 
fact. 84 Under statutes providing that real and 
personal property shall be taxed to the person claim¬ 
ing it, or to the person who is in possession and ac¬ 
tual occupancy thereof, if such person will cOnSertt 
to be taxed therefor, it is immaterial who is the 
ultimate owner of the fee, as title is not the test of 
taxability. 35 

Separate estates or interests. The state will not 
trace out all subdivided or qualified interests which 
may be held in realty and seek to hold the various 
owners responsible, 86 but its policy is to assess the 
holder of the possession where the real owner is 
not apparent or accessible, leaving the persons in¬ 
terested to adjust the proportions of liability be¬ 
tween themselves. 37 Under statutes defining real 
property as including the land itself and also any 
estate or interest therein less than the fee simple, 
it has been held that the legal title to real estate 


rAXA.'iMN 


ership and thereby require collection 
of taxes from grantee —Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Bergson, 169 A. 
82, 307 Pa. 44 

Beal owner cannot set up irre¬ 
sponsible person as registered owner 
of realty and thereby escape liability 
for taxes.—Pennsylvania Co for In¬ 
surances on Lives and Granting An¬ 
nuities v Bergson, 169 A. 82, 807 Pa. 
44. 

28. Tex.—-Corpus juris cited in 

Childress County v. State, 92 S W 
2d 1011, 1016, 127 Tex 343, con¬ 
formed to, CivApp, 95 S W 2d 1031 
—Corpus Juris cited in State v. 
Humphrey, Civ.App, 169 SW.2d 

162, 166—City of Corpus Christi v 
State, CivApp, 156 S.W2d 824, er¬ 
ror refused. 

Utah.—Home Owners* Loan Corp v 
Dudley, 141 P.2d 160, 106 Utah 208. 
61 C J. p 207 note 76. 

Bigld or exact form is not required 
to vest t)tle to property in person to 
make It subject to taxation—Child¬ 
ress County v. State, 92 S.W.2d 1011, 
127 Tex 343, conformed to, Civ.App, 
95 SW2d 1081. 

29. Me. —Inhabitants of Town of 
Canton v. Livermore Falls Trust 
Co., 3 A.2d 429. 186 Me. 103 

Tex.— Corpus Juris cited in Childress 
County v. State, 92 SW.2d 1011, 
1015, 127 Tex. 843, conformed to, 
Civ.App., 95 SW.2d 1081. 

61 C J p 207 note 77. 

Beglstered owner 

(1) Registered owner has been 
held liable for taxes. 

U.S—Stephens r, Reed, C.C.A.Pa., 
121 F.2d 696. 

Pa.—Fidelity-Philadelphia Trust Co. 
V, Land Title Bank ft Trust Co., 
192 JL 121, 326 Pa. 262—First Hat. 


Bank of Ashley v. Reily, 67 A 2d 
679, 165 Pa Super. 168—Appeal of 
Ivy Hill Cemetery Co, 183 A 84, 
120 Pa Super 340—Bunting v 
North Philadelphia Trust Co, 182 
A. 656, 120 Pa Super. 419—Provi¬ 
dent Trust Co of Philadelphia v 
Judicial Building & Loan Ass’n, 
171 A 287, 112 Pa Super 352- 
In re Lansdowne Bank & Trust Co., 
Com PI, 28 Del Co 303 
(2) Registered owner, having ac¬ 
cepted absolute deed, even though 
mere trustee, cannot defeat liability 
for taxes by filing affidavit of non¬ 
ownership—Pennsylvania Co for In¬ 
surances on Lives and Granting An¬ 
nuities v. Bergson, 159 A. 32, 307 Pa. 
44. 

30. Mich.—Bankers Trust Co. of 
Muskegon v. Robinson, 273 NW 
768, 280 Mich 458—McVannel v 
Pure Oil Co., 247 NW 735, 262 
Mich. 518. 

Tex —Corpus juris oitsd in Childress 
County v State, 92 S W.2d 1011, 
1015, 127 Tex 343, conformed to, 
CivApp, 95 SW.2d 1031. 

61 C J p 208 note 78. 

▲dverss possessor is not exempt 
from taxation.—Berry v. Pond, 206 
P 2d 506, 33 Wash.2d 560. 

Beneficial interest or ownership 

(1) Statutes requiring assessment 
of property to "owner" thereof for 
taxation mean general and beneficial 
owner, that is, person whose interest 
is primarily one of possession and en¬ 
joyment in contemplation of ultimate 
and absolute ownership, not enforce¬ 
ment of collateral pecuniary claim.— 
Ken Realty Co. v. State, 25 So.2d 676, 
247 Ala 610, 166 A.L.R. 588. 

(2) Where proceeds of life policies 
were payable in installments, the 
rights to receive such Installments 
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f were property rights in the princi¬ 
pals themselves, and beneficiaries had 
“beneficial interests'* in the funds re¬ 
tained by insurers within tax act — 
In re Armistead, 245 S W 2d 145, 362 
Mo 960 

(3) Where amount of beneficiaries* 
interest for support and maintenance 
in trust estate was subject to discre¬ 
tion of trustee and the trustee made 
distributions to the beneficiaries dur¬ 
ing the tax years, beneficiaries’ inter¬ 
ests were taxable measured by in¬ 
come from taxable investments — 
Fisher v. EvUtt, 12 Ohio Supp 156 

31. U.S—Stephens v Reed, C.C.A 
Pa., 121 F 2d 696 

Pa.—Appeal of Ivy Hill Cemetery 
Co, 183 A. 84, 120 PaSuper. 340. 
61 C J p 208 note 79. 

32. Colo—San Luis Power ft Water 
Co v. Trujillo, 26 P.2d 537, 93 Colo 
385. 

Mich.—Goodenough v State, 43 N.W 
2d 235, 328 Mich. 56, modified on 
other grounds 44 NW2d 161, 328 
Mich. 602—Ford Motor Co. v City 
of Detroit, 255 N.W. 272, 267 Mich 
177. 

Okl —State v. Bartlesville Lodge No. 
284, A F ft A. M, 33 P.2d 507, 168 
Okl. 416. 

61 C.J. P 208 note 80. 

83. Ill.—People v. Strom's Estate, 2 
N.E 2d 94, 263 III. 241. 

34. Mass.—City of Boston v Quincy 
Market Cold Storage ft Warehouse 
Co., 45 N.E 2d 959. 812 Mass. 638. 

35. NH—Piper v Town of Mere¬ 
dith, 139 A. 294, 83 N.H. 107, 55 A. 
LR 148 

3ft Md. — Hickey v. Peck. 28 A.2d 
711, 180 Md. 289. 

37. Md.—Hickey V. Peck, supra. 
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is tht only subject of taxation,** and that all lesser 
estates are merged therein.** Under the rule pre¬ 
vailing in other jurisdictions, taxable property in 
land is not limited to the title in fee, 40 but may in¬ 
clude any usufructuary interest 41 or a mere right 
of possession. 4 * One having a vested beneficial 
interest in intangible personalty may be regarded 
as an owner thereof for taxation purposes. 43 Al¬ 
though it has been held that the various adverse 
interests which may be held m realty are not sever¬ 
able for the purpose of taxation, 44 in a number of 
jurisdictions separate interests in the same property 
may be separately taxed to their respective own¬ 
ers, 46 and, where particular estates or interests in 
lands are subject to taxation, such separate estates 
or interests should be separately assessed for taxa¬ 
tion to their respective owners. 46 

Where a person owns an estate or interest which 
renders him liable for the payment of all taxes on 
the property during its continuance, he may be 
regarded as the owner and the entire property as¬ 
sessed to him. 47 It has also been held that prop¬ 
erty may be assessed for taxation to the owner of 
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a dower interest therein, 4 * although a widow’s quar¬ 
antine interest has been held not taxable; 49 and 
taxes may be imposed on an estate defeasible on a 
condition subsequent, 60 although the possibility of 
reverter remaining in the grantor is not taxable to 
him as an interest in realty. 61 Taxes may be im¬ 
posed on the tenant with respect to a homestead es¬ 
tate, 62 and a surviving spouse who occupies and 
uses the homestead must pay the taxes thereon, 63 
although not while temporarily occupying it, as au¬ 
thorized by statute, until otherwise disposed of. 64 
Where the surviving spouse uses the rents in pay¬ 
ing taxes on the homestead, he or she is entitled to 
reimbursement therefor out of the community es¬ 
tate, 56 although such surviving spouse is not entitled 
to reimbursement by the heirs of the deceased 
spouse. 56 

A contingent interest in land has been held not 
taxable to the contingent owner. 67 

A mere chattel interest in land is not taxable un¬ 
der statutes providing for taxation to the owner of 
any interest in real estate. 53 


38. U.S—Pacific Spruce Corporation 
v Lincoln County, Or, DCOr, 21 
F 2d 686, affirmed, C C.A., 26 F 2d 
435. 

61 C J p 208 note 83. 

39. XJS—Pacific Spruce Corporation 
v Lincoln County, Or, supra. 

61 C.J. p 208 note 84. 

40. Ill.—Drainage Com'rs of Dist. 
No 2 of Town of Havana v Mans¬ 
field, 180 N.E 630, 348 Ill. 60 

61 C.J. p 208 note 85. 

Svery property owner holds prop¬ 
erty subject to exercise of taxing 
power, whether his interest is fee, 
estate of expectancy, estate for 
years, or mere lien —Drainage 
Com'rs of Dist No 2 of Town of 
Havana v. Mansfield, supra. 

4X. Cal.—Kaiser Co. v. Reid, 184 P 
2d 879. 30 Cal 2d 610. 

61 C.J. p 208 note 86 

42. Cal.—Hammond Lumber Co. v. 
City of Los Angeles, 65 P.2d 891, 
12 Cal App 2d 277. 

61 C.J. p 208 note 87. 

43. Fla.—Wood v. Ford, 3 So.2d 490, 
148 Fla. 66. 

44. Okl.—Cornelius v. Jackson, 209 
P.2d 166, 201 Okl. 667, appeal dis¬ 
missed 69 S.Ct 412, 336 US 906, 
93 L.Ed. 440—State v. Kirchner, 90 
P.2d 1066, 186 Okl. 228—State v. 
Shamblln, 90 P.2d 1053, 185 Okl. 
126. 

46. US.—Ken Realty Co. v. Johnson, 
C.CJLAla., 188 F.2d 809. 

CaL—Central Mfg. Dist. v. State 
Board of Equalization of Califor¬ 
nia, 5 P.2d 424, 214 Qal. 288. 

Ky.—Commonwealth ex rel. Martin v. 


Sutcliffe, 140 SW.2d 1028, 283 Ky. 
274 

61 C J p 208 note 88. 

Land and structure 

With respect to taxation, one per¬ 
son may own the land itself and an¬ 
other the structure on the land in 
perpetuity —Sandusky Bay Bridge 
Co v. Fall, 181 NE 112, 41 Ohio App 
355. 

46. Colo —Mitchell v Espinosa, 243 
P 2d 412, 126 Colo. 267. 

61 C.J p 208 note 89. 

47. Conn.—Meriden v. Maloney, 49 
A. 897, 74 Conn 90 

61 C J p 208 notes 90, 92 
Liability of life tenants for taxes 
and assessments sec Estates § 47. 

48. Ky—Commonwealth v Hamil¬ 
ton, 72 SW 744, 24 Ky.L. 1944. 

61 C.J. p 208 note 93. 

49. Mo —Schowe v. Kallmeyer, 20 
S W.2d 26, 323 Mo. 899. 

61 C J p 208 note 94. 

60. Conn.—Connecticut Junior Re¬ 
public Ass’n v. Town of Litchfield, 
174 A. 304, 119 Conn. 106, 95 A.L.R. 
56. 

Md —Baltimore Shipbuilding, etc., Co. 
v. Baltimore, 54 A. 623, 97 Md. 97, 
affirmed 25 S.Ct 50, 195 U.S. 376, 49 
LEd. 242. 

61. Ga.—City of Gainesville v. Bre- 
nau College, 103 S.E. 164, 150 Ga. 
156. 

61 C.J. p 209 note 97. 

56. Mo.—Schowe v. Kallmeyer, 20 S. 
W.2d 26, 323 Mo. 899. 

63. Ky.—Carter v. Monarch, 188 S. 
W. 879, 171 Ky. 345. 
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! Mias —Medford v Mathis, 168 So. 
607, 176 Miss 188 

Or —In re Baker’s Estate, 67 P 2d 
185, 166 Or. 256 

S D.—Wells v Sweeney, 94 N W 394, 
16 S D. 489, 102 Am S R 713. 

Tex—Dakan v. Dakan, 83 S W 2d 620, 
125 Tex 306—Williams v Davis, 
Civ App , 133 S W 2d 275—Sargeant 
v. Sargeant, Civ App, 19 S W 2d 
382, certified questions answered 
15 S W 2d 589, 118 Tex. 343. 

54. Iowa—Crouse v. Crouse, 259 N. 
W. 443, 219 Iowa 736. 

Taxes not chargeable against Income 
Taxes on homestead, occupied by 
intestate’s widow until her distribu¬ 
tive share of intestate’s land was set 
aside, were not chargeable against 
income from homestead —Crouse v. 
Crouse, supra. 

55. Tex—Mattingly v. Kelly, Civ.A., 
124 S.W. 483. 

56. Tex.—Williams v. Davis, Civ 
App, 133 SW.2d 275—Strickler v 
Kassner, Civ App, 64 S.W 2d 1025 

Bights In light of common law 
Surviving husband’s homestead 
rights should be construed in light 
of common law in determining his 
right to reimbursement by wife’s 
heirs for taxes.—Sargeant v. Sar- 
ge&nt, 15 S.W 2d 589, 118 Tex. 343. 

67. Ind.—Nation v. Green, 123 NE 
163, 188 Ind. 697. 

61 C.J. p 209 note 98. 

58. Conn.—Comstock v. Town of 
Waterford, 81 A 1059, 85 Conn. 6. 
87 L.R.A..N.&, 1166. 

61 C.J. p 209 note 99. 
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| 95. Property Leased and Leasehold Es- 
tates 

At t general rule property under leaee for a term of 
yeara la taxable to the owner, not to the tenant; but, 
where the lease le In perpetuity or for a long term, the 
Interest or estate of a tenant may be subject to tax as 
such. 

As a general rule property under lease for a 
term of years is taxable to the owner, not to the 
tenant, 59 and, in the absence of a statute to the 
rontrary, a lessee of government owned realty is 
not subject to tax on the realty. 60 Where the lease 
is in perpetuity or for a long term, the property 
leased may be taxable to the lessee, 61 on the theory 
that such a lease gives the lessee a chattel real sub¬ 
stantially equivalent to a conveyance of the fee, 62 
or that it creates in the lessee a determinable or 
base fee. 63 


Lands subject to ground rent are to be taxed as 
estates in fee simple subject to no encumbrance, 64 
although an attempt to subject ground rents to a 
personal property tax has been held to be void; 66 
and the owner of a ground rent is not liable for 
any of the taxes assessed on the land out of which 
the rent issues, 66 the property being taxable to the 
lessee. 67 

Leasehold estates and interests . The interest or 
estate of a tenant for years is subject to tax as 
such, 68 and has been held taxable to the tenant as 
personalty 69 unless classified by statute for purposes 
of taxation as real estate. 70 A leasehold of exempt 
property may be taxable. 71 

Mineral lease . A mineral lease is taxable to the 
lessee. 72 


59. US—South Carolina Public 
'Service Authority v. 11,754 8 Acres 
of Land, More or Less, in Berkeley 
County, CCA S.C., 123 F 2d 738— 
Lone Pine Lawn Corp v Helvering, 
CCA 2, 121 F 2d 935—Wolf v De 
Wolf & Co , C C A Ill, 53 F 2d 999 

Cal —Trabue Pittman Corp v Los 
Angeles County, 175 P 2d 612, 29 
Cal 2d 385—Central Mfg. Dist. v 
State Board of Equalization of Cal¬ 
ifornia, 5 P.2d 424, 214 Cal 288 

DC—Hebrew Home for the Aged v 
District of Columbia, 142 F 2d 573, 
79 USAppDC 64 

Ky.—Illinois Cent R Co v. City of 
Louisville, 60 S W 2d 603, 249 Ky 
219. 

NH—Gowen v. Swain, 10 A 2d 249, 
HONK 383 

Pa—Appeal of Baird, 6 A 2d 306, 334 
Pa. 410—Appeal of Donaldson, 
Com.Pl, 100 Pittsb Leg J 138 

Tex—State v, Quintana Petroleum 
Co, 133 S W 2d 112, 134 Tex 179, 
128 ALU 843, rehearing denied 
134 S W 2d 1016, 134 Tex 179, 128 
A L R 850—Theo Oil Co v. Thom¬ 
as, Civ App., 108 S.W 2d 555. 

61 C.J. p 209 note 2. 

50. Mass.—Boston Molasses Co. v 
Commonwealth, 79 N E. 827, 193 
Mass. 387. 

61 C J. p 209 note S. 

«1. US—U fl. v. Erie County, D.C. 
NY, 31 FSupp. 57. 

Ga.—Harrison v. Georgia, F. & A. H 
Co., 163 S.E 200. lU 6a 549. 

Ky.—Illinois Cent. R Co v. City of 
Louisville, 60 S.W. 2d 603, 249 Ky. 
219. 

Ohio.—Huntington Ass’n v. Tax Com¬ 
mission, 7 Ohio Supp. 70. 

Pa.—Gilberton Fuels v. Philadelphia 
& Reading Coal k t *on Co., 20 A 2d 
217, 342 Pa. 192. 


Vt —Doubleday v. Town of Stock- 
bridge, 194 A 462, 109 Vt 167. 

61 C.J p 209 note 4. 

62. Conn—Montgomery v. Town of 
Branford, 142 A. 574, 576, 107 Conn 
697—Appeal of Dennis, 44 A. 545, 
72 Conn. 369. 

63. Conn —Connecticut Spiritualist 
Camp-Meeting Assoc. v East 
Lyme, 5 A. 849, 54 Conn 152 

N H —Piper v. Town of Meredith, 
139 A. 294, 83 N.H 107, 65 A L R 
148. 

64. Pa.—Robinson v. Allegheny 
County, 7 Pa 161. 

65. Pa.—In re Girard Trust Co., 35 
Pa Dist. & Co. 245. 

66. Pa—Philadelphia Library Co. v 
Ingham, 1 Whart 72 

67. Ga.—Penick v. Atkinson, 77 S E 
1055, 139 Ga 649, 46 LRA.NS, 
284, Ann Cas 1914B 842. 

61 C.J. p 209 note 10. 

68. Cal.—Kaiser Co. v. Reid, 184 P 
2d 879, 30 Cal 2d 610—Hammond 
Lumber Co. v. City of Los Angeles, 
55 P 2d 891, 12 CalApp.2d 277. 

Ky—Illinois Cent. R Co. v. City of 
Louisville, 60 S W 2d 603, 249 Ky 
219. 

NY—Catlin v. Grissler, 57 N.Y 363. 

Po.—County of Berks Co. v. Penn 
Ohio Steel Corp, Com PI, 44 Berks 
111, followed in Birdsboro School 
Dist. v. Penn Ohio Steel Corp, 44 
Berks Co. 121, exceptions overruled 
School Dist. of Borough of Birds¬ 
boro v. Penn Ohio Steel Corp., 44 
Berks Co. 192, and followed in Bor¬ 
ough of Birdsboro v. Penn Ohio 
Steel Corp, 44 Berks Co. 124, ex¬ 
ceptions overruled 44 Berks Co. 
191. 

W.Va—Greene Line Terminal Co. v. 
Martin, 10 S.E.2d 901, 122 W.Va. 
483. 

61 C.J. p 210 note 1L 
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69. Cal—Hammond Lumber Co v 
Los Angeles County, 285 P. 896, 104 
Cal App 235 

Ky—Wilgus v. Commonwealth, 9 
Bush 556 

70. N J —Application for Awarding 
of Process of Subpoena Pursuant to 
RS 64 4-16, 34 A 2d 239, 21 N J 
Misc 387. 

Ohio —Huntington Ass'n v Tax Com¬ 
mission, 7 Ohio Supp. 70. 

61 CJ. p 210 note 13. 

71. Ariz—Maricopa County v. Fox 
Riverside Theatre Corp., 136 P 2d 
613, 60 Ariz 260 

Cal —Central Mfg Dist. v. State 
Board of Equalization of Califor¬ 
nia, 5 P 2d 424, 214 Cal. 288—Los 
Angeles Shipbuilding & Dry Dock 
Corp v. Los Angeles County, 71 
P 2d 282, 22 Cal App 2d 418. 

61 C J p 210 note 15. 

73. Cal —Delaney v. Lowery, 154 p 
2d 674, 25 Cal 2d 661, followed in 
Hoyt v. Woody, 154 P.2d 680, 25 
Cal.2d 947—Texas Co. v. Moynier, 
19 P.2d 280, 129 Cal.App. 738. 

Contractor for lessee 

Under contract for drilling oil 
wells on oil and gas lease, which pro¬ 
vided that lessee should not be per¬ 
sonally liable to pay for the drilling 
and which conveyed to contractor le¬ 
gal and equitable title to s&»nds of 
all oil and gas produced until con¬ 
tractor should have received full con¬ 
sideration, interest oonveyed to con¬ 
tractor was taxable as an "interest in 
land."—Prince Bros. Drilling Co. v 
Fuhrm&n Petroleum Corp., Tex. Civ 
App., 150 S.W.2d 314, error refused 

Saad sad gravel lease 

La—Hinkle v. Grosjean, 159 So. 814, 
151 La. 175, 
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TAXATION 


§| 96-98 


§ 96. Property Subject to Mortgage or Other 
Lien 

In th. absanca of a statute to tho contrary, an owner 
of land who hat encumbered It by a mortgage or other 
lien does not ceaee to be the owner for purposes of taxa¬ 
tion, and the taxes are properly assessed and charged 
to him. 

In the absence of a statute to the contrary, 73 an 
owner of land who has encumbered it by a mort¬ 
gage or other lien does not cease to be the owner 
for purposes of taxation, and the taxes arc prop¬ 
erly assessed and charged to him, not to the mort¬ 
gagee or holder of the lien, 74 although the mort¬ 
gagee may become liable for taxes levied after a 
foreclosure sale where he purchased at the sale. 76 
Except as otherwise provided by statute, 76 the 
same rule applies to a pledge of personal property 
or a chattel mortgage, it being proper to assess 
and charge the tax to the pledgor or mortgagor and 
not to the pledgee or mortgagee. 77 


§ 97. Equitable Estates or Interests 

An equitable estate or Interest In land or personalty 
la subject to taxation, If within the terms of the statute 
Imposing the tax. 

While ordinarily the owner of property for the 
purpose of taxation is the person having the legal 
title or estate, as discussed supra § 92, an equitable 
estate or interest in land or personalty is subject to 
taxation, if within the terms of the statute imposing 
the tax , 78 but the same land ought not to be taxed 
both to the equitable owner and to the holder of the 
legal title. 79 

§ 98. Interests of Buyer and Seller 

Land may be assessed and taxed to a person who is In 
possession thereof under an executory contract of sale, 
and the purchaser of personalty may be taxed thereon, 
although he has not paid the full purchase price. 

Land may be assessed and taxed to a person who 
is m possession thereof under an executory contract 
of sale; 80 and under such circumstances it is not 


73. Mass.—City of Boston v. Quincy 
Market Cold Storage & Warehouse 
Co., 45 N E 2d 959, 312 Mass 638. 

joint owner* 

The mortgagor and mortgagee are 
joint owners of mortgaged realty, In 
which each has an interest, and are 
so treated for purpose of taxation 
thereof until mortgagee takes pos¬ 
session —City of Boston v Quincy 
Market Cold Storage & Warehouse 
Co, supra. 

74. U S —State of North Dakota v 

Towner County, C C A N D , 142 

F 2d 48—People of Puerto Kico v 
Federal Land Bank of Baltimore, 
CCA Puerto Rico, 108 F 2d 275- 
Ken Realty Co v Johnson, D C 
Ala, 46 F Supp. 408, affirmed, C.C 
A, 138 F 2d 809 

Ala.—Alabama Mineral Land Co. v 
McFry, 184 So 192, 236 Ala 632. 
Cal —Eisley v. Mohan, 192 P 2d 5, 31 
Cal 2d 637—Central Mfg Dist v 
State Board of Equalization of Cal¬ 
ifornia, 5 P 2d 424, 214 Cal 288 
Ga.—Minchew v Juniata College, 4 
S E 2d 212, 188 Ga. 517—Georgia 
Refinancing & Loan Co v. City of 
Marietta, 174 6.E, 346, 178 Ga. 761 
—Real Estate Loan Co v. Union 
City, 169 S.E. 301, 177 Ga. 65- 
Armour Fertilizer Works v. Dur- 
rence, 168 S E 672, 176 Ga 619— 
City of Leesburg v. Forrester, 1 S 
E 2d 584, 59 Ga App 503. 

Me.—Inhabitants of Town of Canton 
v. Livermore Falls Trust Co., 3 A 
2d 429, 136 Me 103. 

N H.—Gowen v. Swain, 10 A 2d 249, 
90 NH. 388. 

N C —Hood ex rel. Planters* Bank & 
Trust Co. v. McGill, 173 SB. 20, 206 
N.C. 83. 

N D —State v. Sheridan County, 6 N. 
W.2d 51, 72 N D. 254—State v. Div¬ 


ide County, 283 NW 184, 68 ND 
708. 

Okl —State ex rel Com’rs of Land 
Office v Southland Royalty Co, 
230 P 2d 471, 204 Okl 284 
Pa —Philadelphia Mut. Building & 
Loan Ass’n v. Bernard Samuel 
Building & Loan Ass’n, 176 A 777, 
116 Pa.Super 410—Provident Trust 
Co of Philadelphia v Judicial 
Building & Loan Ass’n, 171 A. 287, 
112 Pa Super 352—Peoples-Pitts- 
burgh Trust Co v Young, Com. 
PI , 85 Pittsb Leg J 835. 

S C —People’s Nat Bank of Green¬ 
ville v Greenville County, 177 S E 
369, 174 SC 256. 

61 C J p 210 note 18 
Mortgages within, and without state 
The statute relating to taxation of 
real estate mortgages providing for 
payment of taxes by mortgagor and 
providing that such agreement in 
mortgage shall not render the mort¬ 
gage note usurious does not relate 
exclusively to mortgages on real es¬ 
tate situated within the state, but is 
applicable to mortgages on real es¬ 
tate situated in another state—Pier¬ 
son v. Faulkner, 279 N.W. 813, 134 
Neb. 865. 

75. Pa.—Reading Trust Co. v. Camp¬ 
bell, 48 A.2d 72, 159 Pa Super. 197. 

76. Mass — Boston Loan Co v. Com¬ 
monwealth, 112 NE 875, 224 Mass. 
181. 

61 C J. p 210 note 19. 

77. Ga—Carroll v. Richards, 178 S. 
E 178, 50 Ga.App. 272. 

61 C J. p 210 note 20. 

78. Fla—Wood v Ford, 3 So 2d 490, 
148 Fla 66 

Md—Hickey v. Peck, 23 A 2d 711, 
180 Md. 289. 

Ohio.—Senior v. Braden, 30 Ohio N. 
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P, NS, 147, reversed on other 
grounds 193 NE 80, 48 Ohio App. 
255, affirmed 193 NE 614, 128 Ohio 
St 697, reversed on other grounds 
55 SCt 800, 295 US 422, 79 L Ed. 
1520 

Pa.—Commonwealth v Stewart, 12 
A 2d 444, 338 Pa, 9, affirmed Stew¬ 
art v Commonwealth of Pennsyl¬ 
vania, 61 SCt 445, 312 US 649, 
85 LEd. 1101. 

61 C J. p 211 note 23. 

Bquity without value 

If taxpayer’s equity in school lands 
has no value, assessment therefor 
would be merely excessive, not ille¬ 
gal —Bordner v Board of Com’rs of 
Baca County, 18 P.2d 323, 92 Colo 81. 

The character or status of owner 
of equitable title under executory 
contract of sale, and not that of hold¬ 
er of legal title, determines whether 
equitable estate is subject to state 
taxation, and neither vendor's liabil¬ 
ity for nor immunity from taxation 
passes with equitable title to pur¬ 
chaser, and a tax levy on purchaser's 
equitable interest is not, directly or 
indirectly, a tax on vendor's legal es¬ 
tate retained to enforce payment un¬ 
der an executory contract of sale — 
Petition of S R A., Inc., 18 NW.2d 
442, 219 Minn 493, followed in 18 N. 
W 2d 455, 219 Minn 517, affirmed 66 
S Ct. 749, 327 U S. 558, 90 L.Ed. 85L 

79. W.Va —Whitham v Sayers, 9 W. 
Va. 671, 

80. U S.—Ken Realty Co. v. John¬ 
son, C.C.AAla, 138 F.2d 809—U. S. 
v Certain Parcels of Land in Phil¬ 
adelphia, C.CA Pa., 130 F 2d 782. 

Ala—Lathem v. Lee, 82 So 2d 211, 
249 Ala. 532—Ken Realty Co v 
•State. 25 So 2d 675, 247 Ala 610, 166 
A.L.R. 588—Crow v. Outlaw, 146 
So. 133, 225 Ala. 656. 
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taxable to the vendor. 81 However, in the absence 
of a statute providing otherwise, if the purchaser 
has not gone into possession under the executory 
contract, 82 or if the contract of sale is only condi¬ 
tional or reserves a life estate to the vendor, 83 the 
vendor is properly taxable as the owner of the 
premises; and, where the transaction does not 
amount to a binding contract of purchase, the pro¬ 
spective purchaser is not taxable with respect to 
the land. 84 The seller’s retention of the right to 
receive what the thing sold produces until the 
agreed price is realized does not affect the buyer’s 
ownership. 86 

Realty exempt in hands of vendor becomes tax¬ 
able to a nonexempt purchaser in possession under 
an executory contract, 86 but remains nontaxable as 
to a purchaser not yet in possession. 87 

Of personalty . The purchaser of personalty may 
be taxed thereon, although he has not paid the full 
purchase price, 88 as where he is in possession sub¬ 
ject to the seller’s lien. 89 On a completed sale the 
purchaser of personalty may be taxed thereon, 90 


but in the case of an uncompleted sale of personal 
property where the title and possession still remain 
in the seller, the property is taxable to him. 91 

Where tliere has beep a conditional sale of per¬ 
sonalty, it has been variously held that the seller 92 
or buyer 93 is primarily liable for taxes, or that the 
state may, at its option, assess either. 94 If the con¬ 
ditional sale is so far void that title vests in the 
purchaser, the property is taxable to him. 96 

§ 99. Property Bought at Judicial Sale 

One who hat acquired an equitable title to lands by 
purchase at a Judicial sale Is properly taxable as the 
owner. 

One who has acquired an equitable title to lands 
by purchase at a sale under execution or in fore¬ 
closure, bankruptcy, partition, etc., is properly tax¬ 
able as the owner, although he has not yet fully 
complied with his bid, or although a right of re¬ 
demption may still remain. 96 Although one holding 
under an apparently valid tax deed may be taxed 
as owner of record, 97 the purchaser is not taxable 


N.J—City of Newark v. Fischer, 84 
A 2d 647, 8 N J 191. 

N Y —Wilson A Co. v City of New 
York, 73 N Y S 2d 206, affirmed 92 
N Y S 2d 918, 276 App Div. 756, ap¬ 
peal denied 94 N Y S 2d 198, 276 
App.DJv 894. 

Pa—Blue Ridge Coal A Coke Co. v 
Price, Com PI, 13 Fay.L J. 87. 12 
Monroe L R 58. 

61 C.J. p 211 note 26. 

Purpose of statute; validity 

The amendatory statute making 
taxable a vendee's Interest under a 
contract to buy realty was enacted 
for the purpose of taxation of prop¬ 
erties purchased on long-term con¬ 
tracts from the federal government 
so that municipalities may not be de¬ 
prived of the opportunity to secure 
legitimate tax revenues, and in order 
that competing businesses are not 
placed at an unfair disadvantage, and 
such statute is valid—Norbet Corp. 
v. City of Newark. 51 A.2d 541, 135 
N.J U 314, affirmed 59 A.2d 624, 137 
N.J.Law 301. 

81 * Kan.—Wilcox v. Ellis, 14 Kan. 
588, 19 AmR. 107. 

82 . U.S.—Stteff v. Tait, D.C.Md., 26 
F.2d 489, affirmed, CC.A., 31 F.2d 
1020 . 

88* Mass—Bates v. Sharon, 56 N.E. 

586, 175 Mass, 293. 

61 C.J. p 211 note 20. 

86. Wyo —Olds v. Little Horse 
Creek Cattle Co., 140 P, 1004, 22 
Wyo. 336, Ann.Caa.l917C 120. 

61 C.J, p 211 note 81. 

88. TJ.fi.—Buttrem v. Gray County, 
C.C A.Tex., 62 F.2d 44, certiorari 


denied 63 SCt. 525, 289 U.S. 728, 
77 LEd. 1478. 

88. Okl —Morris v Board of Com'rs 
of Love County, 177 P 900, 74 Okl 
199. 

87. W.Va—Cole v State. 80 S E 487, 
73 WVa 410, Ann Cas 1916D 1256 

61 C J p 211 note 34. 

88. Va.—Putnam v. Ford, 155 S.E 
823, 155 Va. 625, 71 A.L.R. 1217. 

61 C.J. p 211 note 35. 

89. Iowa—Arie v. Burnside, 166 N. 
W. 376, 182 Iowa 1107. 

61 C J p 211 note 36. 

90. Iowa.—Cownie v. Local Board 
of Review in and for City of Des 
Moines, 16 NW.2d 592, 235 Iowa 
318. 

91. Ariz—Automatic Voting Mach. 
Corp. v Maricopa County, 70 P.2d 
447, 50 Ariz. 211, 116 A.L R. 820. 

N.Y.—Jaffee v. Wistreich, 262 N.Y.S. 
207, 146 Misc. 886. 

Okl.—In re Assessment of Alleged 
Omitted Property of Kennedy for 
Taxation in Osage County for 1917, 
58 P 2d 134, 177 Okl. 74. 

61 CJ. p 211 note 37. 

Bets king of possession. 

Conditional sale contract covering 
all goods shipped thereunder was 
held not insufficient to show reserva¬ 
tion of title in tractor, as against 
tax collector levying on tractor for 
taxes due by conditional buyer, be¬ 
cause not specifically describing par¬ 
ticular tractor, and, where condition¬ 
al seller repossessed tractor and re¬ 
moved it from conditional buyer's 
place of business, tractor could not 
thereafter be levied on gad sold for 
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delinquent taxes due by conditional 

buyer —International Harvester Co 

of America v. Smith, Tex Civ.App., 91 

S W 2d 827, error dismissed. 

92. Ariz—Weber Showcase A Fix¬ 
ture Co v Kaufman, 44 P.2d 158, 45 
Ariz 397 

61 C.J. p 212 note 39 

93. Ariz—Automatic Voting Mach 
Corp v Maricopa County, 70 P 2d 
447, 50 Ariz 211, 116 A L.R. 320— 
Weber Showcase A Fixture Co v 
Kaufman. 44 P 2d 168, 45 Ariz 397 

Cal —San Diego County ex rel. Whe¬ 
lan v. Davis, 33 P.2d 827, 1 Cal.2d 
145. 

Iowa —Cownie v Local Board of Re¬ 
view in and for City of Des Moines, 
16 NW2d 592, 235 Iowa 318. 

Minn—State v. J I Case Co., 248 
N W 726, 189 Minn. 180. 

Mo.—Corpus gnrls quoted 1a Munici¬ 
pal Acceptance Corp* v. C&nole, 119 
S.W.3d 820, 824, 842 Mo. 1170. 

61 C.J. p 212 note 40. 

94. Ariz—Weber Showcase A Fix¬ 
ture Co. v. Kaufman, 44 P.2d 158, 
45 Ariz. 397. 

Ga.—Jordan v. Baggett, 140 SB. 902, 
37 G&.App. 537. 

90. TJ.S.—Singer Sewing Machine Co. 
v. Cooper, DC.Ohio, 268 F. 994. 

61 C.J. p 212 note 42. 

90. U.S.—White v. First Nat. Bank, 
DC.Pa., 24 F.Supp. 290. 

Ahu—Alabama Mineral Land Co. v. 
McFry, 184 So. 192, 836 Ala. 632. 

61 C.J. p 212 note 43. 

97. Mass—Roberts v. Welsh, 78 N. 
E. 408, 192 Mass. 273. 

51 C.J. p 212 note 4& 
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where the judicial sale was void.*®’ The purchaser 
is not liable for the taxes for the fcurrent year, 
which had been duly assessed against the owner of 
the property prior to the sale. 95 

§ 100. Property Held in Trust 

At a general rule, property held In trust Is assessed 
to the trustee as holder of the legal title and not to the 
settlor or beneficiary. 

The property of trust estates is, like other prop¬ 
erty, subject to tax 1 As a general rule such prop¬ 
erty is assessed to the trustee as holder of the legal 
title and not to the settlor or beneficiary, 2 although 
on compliance with legal requirements the trustee 
may escape personal liability, 3 and the tax is in sub¬ 
stance on the interest of the beneficiary. 4 However, 
exceptions to this rule have been recognized, some¬ 


times by virtue of statutory provisions, 5 the prop¬ 
erty being made assessable directly to the bene¬ 
ficiary, as where the trust is not of the kind de¬ 
scribed in ,the tax laws, or where the person having 
control of the property is not vested with the rights 
and duties of a trustee in the true sense of the 
word, 6 or where it is a mere naked or dry trust, 7 
or where a deed or settlement in trust is a mere 
device to escape taxation on the part of the real 
owner. 3 

Where property of infants or insane persons is 
held by a guardian or a committee, the practice 
varies in different jurisdictions as to whether it 
should be assessed to the ward 9 or insane person, 10 
or to the guardian 11 Property belonging to the 
ward may not be taxed to the guardian in his in¬ 
dividual capacity, 12 unless there has been a con- 


98. La.—Martin v. Southern Athletic 
Club, 20 So 181, 48 La Ann 1051. 

61 C J p 212 note 44 

99. NT—People v Linch, 148 N.T 
S 632, 163 APP Div 547. 

61 C J. p 212 note 46 

L US —Curry v. McCanless, Tenn , 
69 SCt 900, 307 US 357, 83 L Ed 
1339, 123 A LR 162 
Ga.—Collins v Boring, 23 S B 401, 
96 Ga. 360 

Pa.—Appeal of Manavunk Trust Co . 
42 Pa.Dist & Co 541—In re Per¬ 
sonal Property Tax, Com PI, 92 
Plttsb Leg J 202— Appeal by Liqui¬ 
dating Trustees of Minersville Pro¬ 
gressive Bldg & Loan Ass’n of 
Minersville, Com PI, 41 Soh L R 
86, reversed on other grounds Ap¬ 
peal of Minersville Progressive 
Bldg & Loan Ass'n of Minersville, 
26 A.2d 301, 344 Pa 620 
W.Va —City of Moundsville v Brown, 
34 SB 2d 321, 127 WVa. 602 
Vaoh separate and distinct right or 
Interest in a trust fund may be ap¬ 
propriately taxed —Wood v. Ford, 3 
So 2d 490, 148 Fla. 66. 

Mm Ind.—Johnston v State, 8 N E 2d 
690, 212 Ind 375, rehearing denied 
10 N B 2d 40, 212 Ind 375. 

Iowa.—In re Cooper’s Estate, 295 N 
W. 448. 229 Iowa 921—In re As¬ 
sessment of Taxes against Van 
Dyke, 294 NW. 319, 229 Iowa 295. j 
Md—Johns Hopkins University v. 
Board of Com’rs of Montgomery 
County, 45 A.2d 747, 185 Md. 614. 
Mass —Taylor v. Benttnck-Smith, 24 
N,E.2d 146, 304 Mass. 430, 126 A.L 
R. 857. 

.Mich.—Goodenough v. State, 43 N.W 
2d 235, 328 Mich 56, modified on 
other grounds 44 N.W 2d 161, 328 
Mich. 502—Tyler v. State, 18 N.W. 
2d ( 267, 311 Mich. 698—Michigan 
tfrust Co v City of Grand Rapids, 
247 N.W. 744, 262 Mich. 547, 89 A 
L R. 840. ^ 


NH—Newmarket Mfg. Co v Town 
of Nottingham, 168 A. 892, 86 N.H 
321 

N.T —People ex rel Frelinghuysen v 
Graves, 285 NTS. 330, 246 App 
Dlv 105, followed in 285 NT.S 
334, 246 App Div 858, affirmed 4 
N.E.2d 427, 272 NT 519, affirmed 
4 N E 2d 426, 272 N.T. 517—In re 
Martin’s Will, 6G N.T.S.2d 679, 187 
Misc. 980. 

Ohio—Heuck v. Haefner, 199 NE 
701, 51 Ohio App. 74 

Pa —Commonwealth v. School Dist 
of Pittsburgh, Allegheny County, 
23 A 2d 496, 343 Pa 394—Appeal 
of Dixon, 11 A 2d 169, 138 Pa Su¬ 
per 385—Appeal of Ivy Hill Cem¬ 
etery Co, 183 A 84, 120 Pa.Super 
340—Commonwealth v Stewart, 36 
Pa.Dist & Co 668, reversed on oth¬ 
er grounds 12 A.2d 444, 338 Pa, 9, 
affirmed Stewart v. Commonwealth 
of Pennsylvania, 61 S Ct 445, 312 
US 649, 85 LEd 1101—In re Per¬ 
sonal Property Tax, Com PL, 92 
Plttsb Leg J 202. 

R I —Greenough v Tax Assessors of 
City of Newport, 47 A 2d 625, 71 
R.I 477, affirmed 67 S.Ct 1400. 331 
US. 486, 91 LEd. 1621, 172 A L.R. 
329, rehearing denied 68 S Ct 28, 
332 US 784, 92 LEd. 367. 

61 C J p 212 note 48. 

Business trust 

Cal—Koenig v. Johnson, 163 P.2d 
746, 71 Cal.App 2d 739. 

3. Pa.—School Dial., Reilly Tp., v. 
Pardee, Com Pl„ 40 Luz Leg Reg. 
369, affirmed 66 A 2d 233, 362 Pa. 
283—In re Glenside Trust Co., Com. 
PI, 54 Montg.Co. 293. 

W.Va.—Hannis Distilling Co. v. 
Berkeley County Court, 71 8.E. 576, 
69 W.Va 426. 

61 C.J. p 213 note 49. 

» 

4, Va—Wise v. Commonwealth, 95 
8E, 632, 122 Va. 693, certiorari de- ( 
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nied 39 S Ct 287, 247 TJ S. 582, 63 
LEd. 432. 

61 C J p 213 note 50. 

5. Ohio —Meek r. Evatt, 16 Ohio 
Supp 181 

61 C J. p 213 note 51. 

Property right or interest 
A levy of an intangible tax against 
the beneficiary of a trust on account 
of Income received therefrom must 
be based on a property right or inter¬ 
est of the beneficiary in such trust 
measured by the income received 
therefrom, and, where testamentary 
trustee was authorized but not re¬ 
quired to distribute trust income for 
benefit of one or more of three bene¬ 
ficiaries of the trust, the beneficiary 
receiving a distribution of trust in¬ 
come has a taxable interest therein 
—Harker v. Evatt, 44 N.E.2d 355, 
140 Ohio St. 346 

6. Mo—Arpe v. Brown, 51 S.W.2d 
225, 227 Mo App. 60. 

Pa.—Commonwealth v Stewart, 12 
A 2d 444, 338 Fa. 9, affirmed Stew¬ 
art v. Commonwealth of Pennsyl¬ 
vania, 61 S.Ct. 446, 312 *U.S. 649, 
85 LEd 1101. 

61 C.J. p 213 note 53. 

7. Pa—Rawle v. Re ns haw, 15 Pa. 
Super 488. 

61 C.J. p 213 note 54. 

8. N.T —People v. Barker, 43 N T S 
713, 18 Misc. 712. 

g. Ind —Vogel ▼. Vogler, 78 Ind 
353. 

61 C.J p 213 note 57. 

10. N.T.—People v New Tork Tax 
Com'rs, 8 NE. 85, 100 N.T. 215 

61 C J p 213 note 58. 

11. Pa.—In re Provident Trust Co 
of Philadelphia, 29 A 2d 524, 346 
Pa. 37. 

61 C.J. p 213 note 59. 

12. Ill —Schaeffer v. Ardery, 89 NE. 
294, 241 Ill. 27. 
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version thereof, 1 ® or, under some statutes, he has 
failed to list the ward’s property for taxation at 
the taxable situs. 14 

Where there are joint trustees, the tax should 
not be levied on one alone, but should be apportioned 
among them. 15 

§ 101. Property of Decedents’ Estates 

Personal property of a decedent's estate Is ordinarily 
taxable to his executor or administrator, and, where real 
estate, on the death of the owner, vests immediately in 
the heirs or devisees, It should not thereafter be assessed 
as the property of the decedent. 

Property of a decedent’s estate is subject to tax 
as long as the estate exists as a legal entity, 16 al¬ 
though after it has been dissipated on final order of 
distribution the theory of reciprocal protection un¬ 
derlying imposition of tax no longer applies, 17 and, 
in the absence of a clearly defined statutory provi¬ 
sion for its taxation, property of a decedent’s es¬ 
tate will not be taxed after final distribution. 18 
The liability of an estate for taxes is dependent on 
the estate having an interest in the property, 19 and 
the estate is not liable for taxes assessed but not 
constituting debts, 20 and taxes accruing after death 
are not liabilities of the estate unless assessed 
against it. 21 Where street improvement assess¬ 
ments are chargeable only to the land, they are nor 
chargeable to the general assets of decedent, 22 
and not to be limited to the situation where there is 


no representative of decedent’s estate. 28 A statute 
authorizing the taxation of decedent’s estate to 
particular individuals has been held to apply to 
both realty and personalty. 24 

Personal property of a decedent’s estate is ordi¬ 
narily taxable to his executor or administrator, 25 
and not to a legatee, 26 except, it has been held, in 
the case of absolute specific bequests to a lega¬ 
tee, 27 or where the property is considered as vest¬ 
ing immediately on the death of decedent. 28 After 
an executor or administrator has complied with 
statutory requirements and been formally dis¬ 
charged or has made distribution of the estate, it 
is no longer taxable to him, 29 although an ineffec¬ 
tual attempt to discharge their obligations will not 
relieve executors and administrators of their tax 
liability in such capacities. 30 

Under some statutes the executor or administrator 
is personally and individually liable for the payment 
of taxes assessed against him in his representative 
capacity, 31 as where he was in possession of 
decedent’s property, 32 so that his own property may 
be taken to enforce the payment thereof; 33 and 
such liability is not relieved by a subsequent dis¬ 
tribution of the estate, 34 although one not an execu¬ 
tor may not be held personally liable as such under 
these statutes. 36 An executor or administrator ordi¬ 
narily may not be held personally liable for taxes 
assessed before his appointment, 86 although he may 


18. Miss.—Clayton v. Tupelo, 29 So 
994. 

61 C.J. p 213 note 61. 

14. Ky—Webber v. Commonwealth, 
97 S.W.2d 422, 266 Ky. 696. 

15. N.Y —People v. Feitner, 61 N.E. 
280, 168 NY. 360. 

61 C.J. p 214 note 62. 

16. N.J—Asmus v Asmus, 194 A. 
884, 122 N.J Bq. 486 

NY.—'In re Collins' Estate. 286 NY. 

S. 606, 168 Misc 798. 

Ohio.—Gamble v. Bv&tt, 9 Ohio Supp. 
1. 

Okl.-—Van Hoozer v. Myers, 224 P. 
977, 98 Okl. 243. 

Pa—In re McBride's Estate, 48 Pa. 
Diet. & Co 367, 91 PittsbLegJ. 
377—McCaw v. Brinker, Com.PL, 26 
West L J. 67. 

Wis—Fitch v Wisconsin Tax Com¬ 
mission, 230 N.W. 37, 201 Wis. 383. 

17. Wis.—Fitch v. Wisconsin Tax 
Commission, supra. 

JMt Wis.—Fitch v. Wisconsin Tax 
Commission, supra. 

19. Kan.—Walsh v Hill, 266 P. 1104, 
126 Kan. 707. 

9a N.Y.—In re Eckenroth's Will, 4 
N.Y.6.2d 682, 167 Misc. 632. j 


21. Mo—State ex rel. and to Use 
of Rudder v. Haphe, 31 S W 2d 788, 
326 Mo. 460, followed in State ex 
rel. and to Use of Rudder v. Guest, 
31 S.W.2d 791. 

22. N.C.—Carawan v. Barnett, 149 
S.E 740, 197 N.C. 611. 

23. NH—Palmer v. Coulombe, 62 
A2d 318, 96 NH. 266. 

24. NH—Palmer v. Coulombe, su¬ 
pra. 

25. NJ.—Zoller v. State Board of 
Tax Appeals, 11 A2d 833, 124 N 
J.Law 376. 

Pa—Appeal of Dixon, 11 A.2d 169, 
138 Pa Super. 386. 

61 C.J p 214 note 67. 

26. Okl—In re Assessment of Al¬ 
leged Omitted Property of Kenne¬ 
dy for Taxation in Osage County 
for 1917, 68 P.2d 134, 177 Okl. 74. 

61 C J p 214 note 68. 

27. N.J.—Gray v. Leggett, 40 N.J. 
Law 308. 

61 C J. p 214 note 69. 

28. Iowa—In re Cooper's Estate, 295 
N.W. 448, 229 Iowa 921. 

29. Me —Augusta *v. Kimball, 40 A. 
666, 91 Me. 606, 41 L.R.A. 476. 

61 C.J. p 214 note 70. 
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30. Maas —Sears ▼. Town of Nahant, 
109 NE 370. 221 Mass. 437, error 
dismissed 39 S Ct. 133, 248 U.S 642, 
63 LEd 412. 

61 C.J. p 215 note 71. 

3L Ill—People v Continental Illi¬ 
nois Nat. Bank & Trust Co. of Chi¬ 
cago. 196 NE 616, 360 ILL 454. 

61 C.J p 216 note 72. 

32. Me—City of Rockland v Farns¬ 
worth, 89 A 65, 111 Me. 315. 

| 61 C.J. p 215 note 73, 

33. NY.-'Williams v. Holden, 4 
Wend. 223. 

61 C.J. p 215 note 74. 

34. N.Y.—New York v. Goss, 109 N. 
Y.S. 151, 124 AppDiv. 680. 

61 C.J. p 215 note 75. 

35. Mass.—Whiton v. Balch, 89 N.E 
1045, 203 Mass 576. 

61 C.J. P 216 note 76. 

36. Cal.—Los Angeles County v. 
Morrison, 101 P2d 470, 15 Cal.2d 
368, 129 A L.R, 443. 

Mich.—Michigan Trust Co. v. City 
of Grand Rapids, 247 N.W. 744, 262 
Mich. 547, 89 AL.R. 840. 

N.C.—Coltrane v. Donnell, 166 8JBL 
397. 203 N.C. 515. 

61 C.J. p 215 note 77. 
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remain personally liable after distribution for taxes 
accruing before distribution. 87 

Where real estate on the death of the owner vests 
immediately in the heirs or devisees, it should not 
thereafter be assessed as the property of decedent, 
but as the property of the heirs or devisees. 88 Land 
devised to the executor should, however, be taxed 
to him. 89 The heirs at law are not liable for taxes 
accruing on the real estate subsequent to the owner's 
death unless they take possession of the real es¬ 
tate or exercise some act of ownership. 40 Taxes on 
land in which a life estate was owned by decedent at 
the time the lien attached should be paid by de¬ 
cedent's executor. 41 

Under statutes making property taxable to the 
holder thereof, an administrator may be held taxable 
as the holder of property of a decedent's estate ir¬ 
respective of his capacity as administrator, 42 and 
the fact that the administrator is entitled to reim¬ 
bursement does not make the taxes assessed against 
him a debt of the estate as between it and the 
state. 43 

§ 102. Property in Custody of Agent, Factor, 
or Broker 

In the absence of a statute to the contrary, an agent 
or representative of another having in his possession 
property of the latter is not personally liable to taxa¬ 
tion thereon. 

In the absence of a statute to the contrary, an 
agent or representative of another having in his 
possession property of the latter is not personally 


liable to taxation thereon, 44 and the assessment 
should be made in the name of the real owner. 46 
Where an alleged agent is in fact the owner of the 
property, he may be taxed as such. 46 

Under statutes providing for assessment of prop¬ 
erty to the holder, person in control, etc., personal 
property in the possession or under the actual con¬ 
trol and management of an agent, factor, or com¬ 
mission merchant may, under the circumstances 
indicated m the particular statute involved, be 
assessed and taxed in his name rather than directly 
to the owner, the object being to lay the tax where 
it can most readily be collected, and the agent hav¬ 
ing the right to recoup himself as against the prin¬ 
cipal. 47 

§ 103. Property in Custody of Law 

The etate has power to tax property in the custody 
of the law. 

It has been broadly stated that at common law 
property in the custody of the law or of a court 
or judicial officer is not subject to taxation, 48 al¬ 
though a more accurate statement of the rule would 
appear to be that, while property in custodia legis 
remains subject to taxation, it may not be taxed to 
the custodian in the absence of statutory authoriza¬ 
tion. 49 The state has power to tax property in the 
custody of the law, 50 and, where such property is 
within the pro\isions of the taxing statutes, it may 
be taxed to clerks of court, masters in chancery, 
municipal treasurers, and other such officers, 61 as 


37. Mo.—State ex rel. Rice v Pack¬ 
ard. 157 SW 508. 250 Mo 686. 

61 C.J. p 216 note 78. 

38. Me.—Inhabitants of Bucksport 
v. Swacey, 165 A. 164, 132 Me. 36 

N T —In re Lindsay's Estate, 18 N.Y 
S 2d 800. 

61 C J p 215 note 80. 

39. La.—Leadman v. First Nat 
Bank, 167 Go 200, 184 La. 715 

61 C.J. p 215 note 82. 

40. Fa.—Provident Trust Co. v Glt- 
lln, 27 Pa Dlst & Co. 635, 52 Mont? 
Co. 302. 

41. Ohio—Shannon v. Dresbach, 80 
Ohio NP.NS., 301. 

48. Mo.—State ex rel. and to Use 
of Rudder v Haphe, 31 S W2d 788, 
326 Mo. 460, followed in State ex 
rel. and to Use of Rudder v. Quest, 
31 S.W.2d 791. 

43. Mo—State ex rel. and to Use of 
Rudder ▼. Haphe, 31 G.W.2d 788, 326 
Mo. 460, followed in State ex rel 
and to Use of Rudder v. Guest, 31 
S.W.2d 791. 

44, Iowa.—In re Boyd, 116 N.W. 


700, 138 Iowa 583, 17 LRA..N.S, 
1220 

Mich—Winkler v. Meyering Land 
Co , 254 N.W. 226, 266 Mich 622. 

45. Pa.—Commonwealth v Lott, 35 
A.2d 263. 348 Pa. 442—-Appeal of 
Taylor, 32 A 2d 406, 347 Pa. 311 
61 C J. p 215 note 88. 

48. Kan —Kansas Flour Mills Co. v 
Board of Com’rs of Harper County, 
259 P. 795, 124 Kan. 312, 54 A L R 
1164. 

61 C.J. p 216 note 92. 

47. Cal—S. & G. Gump Co, v. City 
and County of San Francisco, 114 
P 2d 346, 18 Cal.2d 129, 135 A.L.R. 
595 

Ill —People v. Continental Illinois 
Nat. Bank & Trust Co of Chicago, 
196 NE 515, 360 Ill. 454. 

Ohio.—Bluebell Importing Corp. v. 

Davis, App., 31 N E 2d 233 
61 C.J. p 216 note 90—2 C.J. p 421 
note 24 [f] 

Property held not consigned for sale 

Jewelry stock, which merchant re¬ 
moved from state for joint purpose 
of escaping taxation and offering for 
sale, was not consigned for sale to 
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any person within statute taxing per¬ 
sonalty consigned for sale to any 
person within the state —Brock & Co 
v Board of Sup'rs of Los Angeles 
County, 65 P 2d 791, 8 Cal 2d 286, 110 
UR 700 

48. N C —Edgecomb County v. Wal¬ 
ston. 93 S E 460, 174 N.C. 55. 

61 C J. p 216 note 93. 

49. U S — Corpus Juris cited la 
Howe v. Atlantic, Pacific & Gulf 
Oil Co, DC.Mo., 4 FiSupp 162, 164, 
reversed on other grounds, C.C.A., 
Kansas City, Mo v. Johnson, 70 
F 2d 360, certiorari denied Johnson 
v Kansas City, Mo, 55 S Ct 208, 
293 V S 617, 79 LEd 706. 

61 C J. p 216 note 94. 

50. US—Northumberland County v. 
Philadelphia and Reading Coal & 
Iron Co., C.C.A.Pa., 131 F2d 562. 

Colo— Corpus Juris quoted la Mc¬ 
Guire v. Schwartz, 73 P 2d 389, 391, 
101 Colo. 310. 

Mass.—Assessors of Boston v. John 
Hancock Mut. Life Ins. Co.. 81 N.E. 
2d 866, 323 Mass. 242. 

61 C.J. p 216 note 95. 

5L Colo.—Corpus Juris quoted la 
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in the case of money *paid into court, 62 or deposits 
made m banks pursuant to court order, 63 or real 
estate held by the courts and mortgages made to 
judicial officers in their official capacity. 64 Where 
land is sold under judicial decree and the proceeds 
brought into court, the proper course for the col¬ 
lection of taxes due thereon is to apply to the court 
for an order for their payment out of such pro¬ 
ceeds. 56 Ultimate liability for the tax on money 
paid into court will rest on the actual owner there¬ 
of 66 

Property held by assignees, receivers, and trustees 
in bankruptcy . The legislature has power to require 
assignees, receivers, and trustees to make returns of, 
and pay taxes on, property in their possession. 57 
If within the provisions of the taxing acts, property 
continues to be subject to taxation, although it is 
in the hands of an assignee for the benefit of credi¬ 
tors. 68 In accordance with provisions of local law, 
it has been held that property in the possession of 
an assignee in insolvency acting under direction of 
the court is not taxable, 69 except perhaps in cases 
where he is continuing the business of the insolvent 
and operating it as a going concern, 60 although 
there is authority to the effect that the estate of an 
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insolvent assigned for benefit of creditors is taxable 
in the hands of the court’s commissioner pending 
order of distribution. 61 

Property in the hands of a receiver of any court, 
either of a state or of the United States, is as much 
bound for the payment of taxes, state, county, and 
municipal, as any other property, 62 if within the 
terms of the taxing statutes. 63 The tax is, how¬ 
ever, regarded as a debt of the property rather 
than of the receiver. 64 In some states taxable 
property may be assessed to a receiver who is 
officially in charge of it, 66 and, if so, the fact that 
the receiver was appointed by a federal court does 
not make him an officer of that court in such sense 
as to exempt the property from state and local 
taxes. 66 Statutes authorizing taxation of property 
held by assignees in insolvency, bankruptcy, or for 
the benefit of creditors under a voluntary assign¬ 
ment do not authorize taxation of a receiver for per¬ 
sonal property held by him. 67 

Property in the hands of a trustee in bankruptcy 
appointed under the federal statute is subject to 
state, county, and municipal taxation, 68 if within 
the purview of the taxing laws invoked 69 The fact 


McGuire v. Schwartz, 73 P.2d 389, 
391. 101 Colo. 310. 

61 C J. p 216 note 97. 

82. Cal.—Mosee v. Firemen's Ins Co. 
of Newark, 262 P. 436, 87 Cal App 
473 

61 C.J p 216 note 98 

88. U S.—Spring: Valley Water Co v. 
City and County of San Francisco, 
Cal., 225 F. 728, 140 CCA. 209, af¬ 
firmed 38 SCt. 356, 246 US. 391, 62 
L.Ed. 790. 

84 . N.J.—State Chancellor v. Eliza¬ 
beth, 52 A. 1130, 66 N J.Law 687, 
688 . 

61 C.J. p 217 note 1. 

85. Md.—Wheeler v. Addison, 54 
Md 41—Prince George's County v. 
Clarke, 36 Md. 206. 

86. Cal.—Mosee v. Firemen's Ins Co. 
of Newark, 262 P. 436, 87 Cai.App 
473. 

61 C J. p 217 note 3. 

87 . Ohio —Morrow v. Hess, 156 N.E. 
599, 116 Ohio St 489. 

68. Miss.—Gerard v. Duncan, 36 So. 

1034, 84 Miss. 731, 66 L.RA. 461. 

61 C.J. p 217 note 6. 

89. Ohio.—McNeill v. Hagerty, 87 N. 
E. 526, 51 Ohio St. 255, 28 L.H.A 
628. 

60. 1 Ohio.—French ▼. Bobe, 60 N.E. 
292, 64 Ohio St. 828—In re Jack- 
son Brewing Co., 7 Ohio S. ft C.P. 
491, 5 Ohio N.P. 488. 

6L Ky.—Youtsey y. Commonwealth, 


62 SW 262, 110 Ky. 555, 22 Ky.L. 
1914. 

62. U S —Palmer v Webster & Atlas 
Nat. Bank of Boston, Conn., 61 S 
Ct 542, 312 US. 156, 85 L Ed 642, 
rehearing denied 61 S Ct 728, 312 
US 714, 85 L Ed 1146—The South¬ 
ern Cross, CCA.NY., 120 F.2d 466 
—Kansas City, Mo, v. Johnson, C 
CAMo, 70 F 2d 360, certiorari de¬ 
nied Johnson v Kansas City, Mo., 
55 SCt 208, 293 US 617, 79 LEd 
706—Buckley v. Commissioner of 
Internal Revenue, C.CA., 66 F.2d 
394, certiorari denied 54 S.Ct. 208, 
290 U.S 698, 78 LEd 600—In re 
Preble Corp, DC Me, 15 F.Supp. 
775—First Nat Bank of Chicago 
v. Central Coal & Coke Co., D.C. 
Wyo , 3 F Supp 433 

WVa—Ernst v. West Virginia 

Smokeless Fuel ft Power Co., 168 
SE 376, 113 W.Va. 282. 

Ill —People ex rel. Nelson v. Bank of 
Rushville, 271 Ill.App. 130, trans¬ 
ferred 189 N.B. 299, 855 Ill. 886. 

Wis.—State of Delaware v. Gray, 267 
N.W. 310, 221 Wis. 584. 

61 C.J. p 217 note 12. 

63. Mass.—City Nat Bank v. 

Charles Baker Co., 61 N.BL 223, 180 
Mass. 40. 

61 C.J. p 217 note 13. 

64. U.S.—Comer v. Polk County, Ga., 
81 F. 921, 27 C.C.A, 1. 

61 C.J. p 217 note 13 H. 

66 . Ill.—Wlswall v. Kuns, 50 NJS. 
184, 173 Ill. 110, 

61 C.J. p 217 note 14. j 
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66. U S.—Central Trust CTo. v Wab¬ 
ash, etc., R. Co , C.C.Mo., 26 F. 11. 

61 C.J. p 217 note 15. 

67. Mass—City National Bank ▼. 
Charles Baker Co, 61 NE 223, 180 
Mass 40. 

68. U.S.—Ingels ▼. Boteler, C.CA- 
Cal., 100 F 2d 915, affirmed Boteler 
v. Ingels, 60 S.Ct. 29, 308 US 57, 
621, 84 LEd. 78, 442—Buckley v. 
Commissioner of Internal Revenue, 
CCA, 66 F 2d 394, certiorari de¬ 
nied 54 SCt 208, 290 US 698, 78 
L.Ed. 600—In re Kentucky Fuel 
Gas Corporation, D.C.Ky., 87 F. 
Supp 625, affirmed, C.C A, 127 F 2d 
657, appeal dismissed Reeves v. 
Williamson, 63 6.Ct. 71, 817 US. 
693, 87 LEd 485—In re Mid Ameri¬ 
ca Co, D.C Ill, 31 F Supp. 601— 
Baltimore Trust Co. v. Interocean 
Oil Co., DC.Md, 30 F.Supp. 660- 
In re Preble Corp, D.C.Me, 16 F. 
Supp. 775. 

CaL—Fifth Street Bldg. v. McColgan. 
119 P.2d 729, 19 Cal.2d 143, appeal 
dismissed 62 S.Ct. 1298, 816 U.S. 
648, 86 L.Ed. 1731. 

61 C.J. P 218 note 19. 

69. U.S.—In re Mason Tire ft Rubber 
Co., D.C.Ohio, 39 F 2d 482. 

Trustee oonduotlng business 
The statute providing that any 
trustee, who is authorised to or does 
conduct any business, shall be subject 
to state and local taxes applicable 
to sudh business applies to liquidat¬ 
ing trustees as well as to trustees 
who are actually carrying op busl- 
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that the trustee In bankruptcy is not in possession 
of the property will not preclude taxation there¬ 
of. 70 Where property is sold by a trustee in bank¬ 
ruptcy and title passes after the assessment date, 
it remains taxable to the trustee. 71 

§ 104. Property of Joint Tenants and Ten¬ 
ants in Common 

Lands held and owned by Joint tenants or tenants In 
common may be assessed to them Jointly, without spe¬ 
cifying their respective Interests. 

In the absence of statutory authorization, the 
undivided interest of a tenant in common in land 
is not subject to tax as such, 72 although a statute 
may permit an undivided fractional share of a 
parcel to be taxed separately, 73 and lands held and 
owned by joint tenants or tenants in common may 
be assessed to them jointly, without specifying their 
respective interests, 74 or may be severally as¬ 
sessed, 75 or the property may be assessed in the 
name of either of them alone, 76 in accordance with 
the provisions of the governing statutes. 

§ 105. Property of Married Women 

The separate property of a married woman should be 
assessed to her as the owner thereof, and not to her 
husband. 

The separate property of a married woman should 
be assessed to her as the owner thereof, and not 
to her husband. 77 In some jurisdictions, however, 
if a husband has the possession and the care and 
control of his wife's land, it may be assessed to 


him as the ^occupant” thereof ; 78 but merely living 
with his wife on her separate property does not 
make the husband an occupant thereof, 70 and, if 
the husband and wife are living apart from each 
other, and the husband has not the charge, con¬ 
trol, or possession of the land, it must be assessed 
to the wife and not to the husband. 30 

§ 106. Partnership Property 

Property owned by a partnership la properly taxed In 
the name of the firm. 

Property owned by a* partnership is properly 
taxed in the name of the firm, and not in the name 
of an individual member thereof, 81 although assess¬ 
ment in the name of a member will not necessarily 
invalidate the tax, 82 and the partnership property 
may be considered as owned by the partners for 
the purpose of taxation. 83 A partner may be in¬ 
dividually liable for back taxes. 84 Partnership 
property in exclusive possession of one member may 
be taxed to him. 86 Silent partners have been held 
not individually liable for taxe9 on partnership 
property. 86 

After dissolution of partnership , it is not charge¬ 
able as a firm with the future taxes on the prop¬ 
erty, 87 and as to taxes already assessed and due, 
the liability is apportioned among the former part¬ 
ners, 88 and, where one has died, the survivor may 
be held liable for taxes previously assessed against 
the firm, 89 although on the death of a partner and 
continuation of the firm business, its property may 
be assessed in the partnership name. 90 A retiring 


ness of bankrupt, the quoted phrase 
including any activity or operation 
in connection with handling and man¬ 
agement of bankrupt estates—State 
of Missouri v. Gleick. C C A Mo , 135 
F.2d 134—In re Mid America Co, D. 
CI11, 31 FSupp 601. 

70. NJ.—Tennant v. State Board of 
Taxes and Assessments, 113 A. 
254, 96 N.J.Law 466. 

61 C J. p 218 note 21. 

71. Wis —Herzfeld-Phillipson Co. v 
City of Milwaukee, 189 N.W. 661, 
177 Wis. 431. 

61 C J. p 218 note 22. 

72. Mass—Curtiss v. Inhabitants of 
‘Sheffield, 100 NI 366, 213 Mass. 
239, 60 LR.A.,NS„ 402, Ann.Cas. 
1914A 564. 

61 C J p 218 note 24. 

78. Minn.—Christian Business Men’s 
Committee of Minneapolis v. State, 
38 N»W.2d 803, 228 Minn. 549. 

74. La—Howcott v. New Orleans, 81 
So. 668, 107 La. 306. 

61 C.J. p 218 note 25. 

75. U S.—Hanley v. Federal Mining 
tk Smelting Co., D.C.Idaho, 235 F 
769. 


Pa—Appeal of Western Middle Field 
Coal Co. from 1942 Assessment and 
Valuation of Real Estate in Vari¬ 
ous Municipalities in Schuylkill 
County, Com PI, 42 Sch.Leg Kec. 
143. 

78. Tex.—Bashara v. Saratoga Inde¬ 
pendent School Dist, Civ App , 153 
S W 2d 1006, reversed on other 
grounds 163 S W 2d 631, 189 Tex 
532. 

61 C.J. p 218 note 27. 

77. Kan.—-Richards v. Tarr, 22 P 
557, 42 Kan 547 

61 C J. p 218 note 29 

78. Conn—Guilford Union School 
Dist. v Bishop, 58 A. 13, 76 Conn. 
695, 66 LR A 989. 

61 C.J. p 218 note 30. 

79. N.Y.—Loomis v. Semper, 78 N. 
YS. 74, 38 Misc. 567. 

61 C.J. p 218 note 31. 

80. Conn.—Smith v. Head, 61 Conn. 

10 . 

81. Ky.—Walter G. Hougland & 
Sons v. McCracken County Board 
of Sup’ra, 206 S.W.2d 951, 306 Ky. 
234 

61 C.J p 218 note 34. 
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88. Mich—Fletcher v. Post, 62 N W. 
574, 104 Mich 424. 

61 C J p 219 note 35. 

83. Cal —Thompson v Board of 
Sup’rs of Fresno County, 56 P.2d 
571, 13 Cal App 2d 134. 

84. Ind—Parkison v Thompson, 73 
NE 109. 164 Ind 609. 

61 C J p 219 note 36. 

85. Mass—Welles v. Battelle. 11 
Mass. 477. 

61 C J p 219 note 37. 

88. Puerto Rico —Gregory v. Treas¬ 
urer of Puerto Rico, 24 Puerto Rico 
87. 

61 C J. p 219 note 38. 

87. La.—Rivers v. New Orleans, 8 
So. 484, 42 La.Ann 1196—Von Phul 
v. New Orleans, 24 La.Ann. 261. 

88. La.—Rivers v. New Orleans, 8 
So. 484, 42 La-Ann. 1196. 

89. Ohio.—Hopkins v. Thomas H. 
Osborne Co., 14 Ohio N.P., NS, 94. 

90. Mich—Blodgett v. Muskegon, 27 
N.W. 686, 60 Mich 580. 

61 C.J. p 219 note 42. 
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partner may not be held liable for taxes assessed 
after his retirement. 91 Where a new firm is formed 
by trustees of a deceased partner and the survivors 


of the original firm, assets contributed by the trus¬ 
tees should be taxed to the firm and not to the trus¬ 
tees. 92 


4. Property of Nonresidents 


§ 107. In General 

Generally speaking, property having a eltua within 
the state, if within the purview of the particular taxing 
acta Involved, is taxable to nonresident owners. 

Subject to constitutional limitations as to due pro¬ 
cess, discussed m Constitutional Law § 648, which 
must be observed where the power to tax the prop¬ 
erty of a nonresident is concerned, 93 generally 
speaking, property having a situs within the state, 
if within the purview of the particular taxing acts 
involved, is taxable to nonresident owners. 94 Con¬ 
versely, property which has no situs within the state 
is not taxable to a nonresident owner. 96 

Purview or scope of statutes . Taxes on property 
within the state belonging to nonresidents must be 
laid by legislative authority, and be within the 
purview or scope of the statutory provisions; and, 
where actual residence is the ground for imposition 
of a tax, the power to tax ceases at the moment 
when residence ceases. 96 If the tax laws are re¬ 
stricted to the property of “citizens” or “residents,” 
or to specific classes of property without regard to 
ownership, the actual assessment of the taxes can 
proceed on no broader lines, 97 and, where the stat¬ 


ute is ambiguous, doubts will be resolved in favor 
of the nonresident. 98 On the other hand, although 
there is authority apparently to the contrary, 99 it 
has been stated that m order to justify the assess¬ 
ment of migratory personal property the statute 
must show not only the kind and character of the 
property to be taxed, but must provide a method 
of determining whether the articles present on a 
particular day fairly average the kind, quantity, and 
value of the replacement calculated on an annual 
basis, 1 and that there must be adequate machinery 
to determine and assess the valuation, as discussed 
infra § 410. 

§ 108. Personalty 

Personal property having a situs within the state may 
be taxed to a nonresident. 

Subject to the limitation that the tax on person¬ 
alty must be laid by legislative authority and be 
within the purview or scope of the statutory pro¬ 
visions, discussed supra § 107, personal property 
having a situs within the state may be taxed to a 
nonresident, 2 and this rule has been applied with 
respect to tangibles, 3 according to the authorities 


91. Mass—Washburn ▼. Walworth, 
133 Mass 499. 

61 C J p 219 note 43. 

98 . Mass —Stearns v. Inhabitants of 
Brookline, 107 NB 67. 219 Mass 
238. 

61 C.J. p 219 note 44. 

93. Ga,—National Mortg. Corpora¬ 
tion v. Suttles, 22 S E.2d 386, 194 
Ga. 768. 

94. Fla—Smith v. Luramus, 6 6o.2d 
625, 149 Fla. 660. 

61 C J. p 219 note 47. 

Personal liability of nonresident for 
taxes on his property see supra 8 
69. 

What constitutes situs see infra 88 
112 - 120 . 

95 . Pa.—In re Seaman's Estate, 
Com.Pi, 19 Lreh.I*J. 420. 

Va.—Commonwealth v. Rutherford, 
169 S.E. 909, 160 Va. 624, 90 A.L 
R. 348. 

61 C J. p 219 note 49. 

99 . NY —In re Morgan's Estate, 169 
N.Y.S 105, 95 Misc. 451, affirmed 
162 N.Y.S. 1132, 176 App.Dlv. 909. 

97. D.C.—Queen City Brewing Co. v. 
District of Columbia, 134 F2d 44, 
77 US.App.D.C. 213, certiorari de¬ 
nied District of Columbia v* Queen 


City Brewing Co , 63 S Ct. 1330, 319 
US. 767, 87 LEd 1716 
Fla —Bush v State ex rel Dade 
County, 191 So.' 515, 140 Fla. 277. 
N.H.—Bull v. Gowing, 160 A. 475, 
85 N.H 483 
61 C.J. p 220 note 53. 

Xn Nebraska 

(1) It has been stated that as situs 
of intangible personal property gen¬ 
erally follows residence or domicile 
of owner under principle of mobilia 
sequuntur personam, discussed infra 
8 116, such property of nonresident 
owners Is not subject to taxation un¬ 
less statute expressly provides for in¬ 
clusion of intangibles of nonresident 
owners, and is not taxable as proper¬ 
ty in state under statute making all 
such property taxable unless exempt. 
—Massey-Harrls Co v. Douglas 
County, 10 N.W 2d 846, 143 Neb. 547. 

(2) However, in a subsequent deci¬ 
sion holding under statute that all 
intangibles in state must be taxed 
without regard to whether owner is 
resident or nonresident, It was stated 
that the decision in Massey-Harris 
Co v. Douglas County, 10 N W 2d 346, 
143 Neb 547, was correct under facts, 
although there were statements made 
in the course of the opinion, when 
considered separate and apart from 
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factual situation there presented, 
from which conclusions may be 
drawn which are in conflict with con¬ 
clusions in later cases, and to the ex¬ 
tent of conflict those statements are 
not controlling.—International Har¬ 
vester Co. v. Douglas County, 20 N 
W.2d 620. 146 Neb 655. 

98. Va—Jamison v. Commonwealth, 
90 S E. 640, 120 Va. 137. 

Rule of strict construction of tax 
statutes generally see supra 8 58 

99. Okl.—In re Johnson Oil Refining 
Co's Property, 30 P.2d 692, 167 
Okl. 462. 

1. D.C—Queen City Brewing Co v 
District of Columbia, 134 F2d 44, 
77 U.S App D C 213, certiorari de¬ 
nied District of Columbia v. Queen 
City Brewing Co., 63 S.Ct 1380, 819 
U.S. 767, 87 L Ed 1716. 

2. N.Y.—People ex rel. Cook v. 
Dunckel, 125 N.Y.S. 385, 69 Misc. 
361. 

61 C.J. p 220 note 56. 

What constitutes situs generally see 
infra 88 112-120. 

3. U.S.—Sancho v. Humacao Ship¬ 
ping Corp., C.C A Puerto Rico. 108 
F.2d 157, certiorari denied 60 S.Ct. 
1088, 810 U.S. 641, 84 L.Ed. 1409. 
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on the question, of various kinds. 4 While the 
question whether intangible personal property does, 
or from its nature can, have a situs independent 
of its owner's domicile is discussed infra §§ 116-118, 
intangibles may be taxed to a nonresident owner on¬ 
ly where they have a situs within the state, 5 and 
may not be so taxed where lacking such a situs. 6 

Personalty sold to nonresident does not necessari¬ 
ly lose its taxable character by reason of such sale, 7 
although it has been held nontaxable where wrong¬ 
fully retained within the state after the sale. 8 

§ 109. — Held by Agent or Trustee 

Property In the custody of a resident agent or fidu¬ 
ciary having a situs within the state is subject to tax, 
although owned by a nonresident. 

Property in the custody of a resident agent or 
fiduciary having a situs within the state is subject 
to tax, although owned by a nonresident; 9 but 
its liability to tax has been denied where there is 
no statutory provision therefor. 10 Furthermore, 
since the mere possession of property within a state 
may not constitute a taxable situs within the state, 
as discussed infra §§ 114—120, the mere fact that 
the property of a nonresident principal or cestui 
is in the hands of a resident agent or fiduciary, does 


not necessarily render it taxable, 11 as it is not 
liable to tax where the custody of an agent wa9 
merely temporary and for purposes of transmis¬ 
sion. 12 

Person in possession or control of nonresidents' 
property may be assessed therefor irrespective of 
the nature of his possession, where statutes author¬ 
ize such procedure. 13 

Personal liability . An agent has been held not 
personally liable for taxes imposed after termina¬ 
tion of the agency. 14 

§ 110. -Property Taxed in Another 

State 

It Is competent for a state to lay a tax on personal 
property found within Its borders, notwithstanding the 
owner, a nonresident, Is also liable to taxation on the 
same property in the state of his domicile. 

It is perfectly competent for the state to lay a 
tax on personal property found within its borders, 
notwithstanding the owner, a nonresident, is also 
liable to taxation on the same property in the state 
of his domicile, 16 and the fact that the property 
may have escaped taxation in the foreign state of 
domicile has no bearing on its taxability in the state 
of the forum. 16 


Cal.—Roth Drugs ▼. Johnson, 57 P 2d 
1022. 13 Cal App 2d 720 
DC—Smoot Band & Gravel Corp v 
District of Columbia, 174 F 2d 505, 
84 US.App.DC. 367, certiorari de¬ 
nied 69 SCt. 1615, 337 US 939, 93 
LEd. 1744. 

61 C.J p 220 note 57. 

4. Mass—Sullivan v. Town of Ash- 
field, 116 NE 565, 227 Mass 24 

61 C.J. p 220 note 58. 

5. TJ S —Curry v McCanless, Tenn , 
59 S.Ct 900. 307 US. 357, 83 LEd 
1339, 123 A.L.R. 162. 

Fla—Smith v Lummus, 6 So 2d 625, 
149 Fla. 660. 

Ga.—National Mortg Corporation v. 

Suttles, 22 S EX2d 386, 194 Ga. 768 
Okl.—Oroseclose v. Sutherland, 153 
P 2d 479, 194 Okl. 479. 

61 C.J. p 220 note 60. 

6. Mich —Cleveland-Cliffs Iron Co 
v. State of Michigan, Dept, of Rev¬ 
enue, 45 N.W.2d 46, 329 Mich. 225. 

61 C.J. p 220 note 61. 

Married woman maintaining separate 
domicile 

Where married woman had ac¬ 
quired valid domicile outside state, 
separate from husband’s domicile in 
state, she was not liable for intangi¬ 
ble personal property taxes in state 
—Commonwealth v. Rutherford, 169 
S.E. 909, 160 Va. 524, 90 A.L R 348. 

7. Ohio.—Carrier v. Gordon, 21 Ohio 
St. 605. 

61 C.J. p 220 note 62. 


8. Ky.—Frankfort v. Illinois L Ins 
Co., 112 SW. 924, 129 Ky. 823, 130 
Am SR. 499. 

61 C.J. p 220 note 63. 

9. Pa—In re Provident Trust Co of 
Philadelphia, 29 A.2d 524, 846 Pa. 
37 

61 C J. p 220 note 64. 

Za Kentucky 

Under former statute which pro¬ 
vided that intangible personal prop¬ 
erty should be taxed at domicile of 
beneficial owner and that property 
of a nonresident beneficiary should 
not be taxed at residence of his local 
trustee, a nonresident’s intangible 
personalty was not taxable in Com¬ 
monwealth even if it had acquired a 
business situs therein. However, 
purpose of subsequent amendment to 
statute was to subject to taxation a 
nonresident’s intangible personalty if 
such property had acquired a busi¬ 
ness situs in commonwealth.—Com¬ 
monwealth v. Sun Life Assur. Co. of 
Canada, 170 SW2d 890, 294 Ky. 19 

(2) General history of Kentucky 
law in respect of business situs see 
infra $ 116 c. 

10. Mass—Newcomb v. Paige, 113 
NE 458, 224 Mass 516. 

61 C.J. p 221 note 66. 

11. Ky.—Commonwealth v. Green, 
150 S.W. 353, 150 Ky. 339. 

61 C.J. p 221 note 65. 
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19. Mich—Howell v Gordon, 86 N 
W. 1042, 127 Mich 517. 

61 C J p 221 note 67 

13. Mich—Crawford v. Koch, 136 N 
W. 339, 169 Mich. 372. 

61 C J. p 221 note 68. 

14. SC—State v Hodges, 48 SCL 
256 

61 C J p 221 note 69 

IB. Pa—In re Provident Trust Co 
of Philadelphia, 29 A 2d 624, 346 
Pa 37. 

61 C J p 221 note 71. 

16. U.S—Ott v. De Bardeleben Coal 
Corp., C.C.A.La,, 166 F.2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp v. Ott, 68 S Ct 1529, two cas¬ 
es. 334 U.IS. 868, 92 LEd. 1778, Ott 
v Mississippi Valley Barge Line 
Co., 68 S Ct 1530, 1532, 334 U S. 859, 

92 LEd 1779, Montgomery v. Mis¬ 
sissippi Valley Barge Line Co, 68 
SCt 1531, 1532, 334 US. 859, 92 
LEd 1779, Ott v. American Barge 
Line Co, 68 SCt. 1531, 1632, 334 
US 859, 92 LEd 1779, Montgom¬ 
ery v. American Barge Line Co. 68 
S.Ct. 1631, 1633, 334 US 859, 92 L. 
Ed. 1779, Ott v Union Barge Line 
Co, 68 S.Ct 1632, 334 US 859, 92 
LEd 1779, reversed on other 
grounds Ott v Mississippi Valley 
Barge Line Co, 69 S Ct 432, 336 
U.S. 169, 93 LEd. 585, rehearing 
denied 69 SCt 653, 836 U.S. 928, 

93 LEd 1089. 

61 C J. P 221 note 72. 



TAXATION 


81 C.J.S: 


8S lH-116 
§ 111. Realty 

Tha ititf hat full power to levy taxes on land with¬ 
in Its borders, although It belongs to a nonresident. 

The state has full power to levy taxes on land 
within its borders, although it belongs to a nonresi¬ 
dent 17 It should be observed, however, that under 
such circumstances the land only should be assessed 


and the land only is liable for the payment of the 
tax, there being no personal liability on the non¬ 
resident owner. 1 * Under statutes taxing realty to 
the occupant, lands may be assessed to the occupant 
when in the possession of a person other than the 
nonresident owner, 1 ^ although it may not be as¬ 
sessed to one neither owner nor occupant 2 ® 


S. Situs of Property 


§ 112. In General 

No sovereignty may exercise the power of taxation 
except as to property actually or constructively within 
its Jurisdiction. 

Since the taxing power of the state is limited to 
persons and property within and subject to its 
jurisdiction, as discussed supra § 11, no sovereignty 
may exercise the power of taxation except as to 
property actually or constructively within its juris¬ 
diction, 21 and, in the absence of some statute regu¬ 
lating the situs of property for taxation, the tax¬ 
able situs is controlled by the common law. 22 As 
a state may tax all property having an actual or 
constructive situs therein, 23 the situs of property 
for taxation becomes important and may depend on 
the character of the property, 24 that is, it may de¬ 
pend on whether it is real property, or tangible 
or intangible personal property, 25 because in deter¬ 
mining the taxation jurisdiction or situs, two op¬ 
posed considerations, that is, place of ownership 
and place of property location, have caused legal 
difficulties 26 Although, with respect to realty, the 


solution has been simple because such property is 
taxable only where it lies, as discussed infra § 113, 
the difficulty with respect to personalty has been and 
is real, as discussed infra § 114. 

Depending on whether the basic considerations 
are present which give the state the right to tax 
under the constitutional requirements of due pro¬ 
cess, discussed in Constitutional Law § 648, prop¬ 
erty may have a situs for tax purposes in more 
than one state, 27 and, thus, property situated partly 
in one state and partly in another may be taxed in 
more than one jurisdiction. 23 

§113. Real Property and Appurtenances and 
Interests Therein 

No state can Impose taxes on land outside Its bor¬ 
ders, regardless of the domicile of the owner, and a like 
rule against taxability applies to rights appurtenant to 
land in another state. 

Real estate is taxable where it lies, 29 and, pur¬ 
suant to the general rule that the taxing power of 
the state is limited to persons and property within 


17. Iowa—Corpus Juris quoted la 

In re McMahon’s Estate, 21 NW 2d 
681, 582, 237 Iowa 236, 163 A.L R 
720. 

61 C.J. p 221 note 73 

18. Iowa—Corpus Juris quoted in 

In re McMahon's Estate, 21 NW.2d 
581, 682, 237 Iowa 286, 163 A.LR. 
720 

N Y —Itaquette Falls Land Co. v. 
State, 286 N Y.S. 606, 247 App Dlv 
837. 

61 C J. p 222 note 74. 

19. N.Y.—Butler v. Oswego, 10 N.Y. 
IS 768, 56 Hun 358. 

61 C.J p 222 note 76 
Taxation of real property to occupant 
generally see supra ( 92 

90. Mass —Stone v. New England 
Box Co, 102 NE 949, 216 Mass. 8. 

61 C.J. p 222 note 77. 

91, Tex.—Great Southern Life Ins. 
Co. v. City of Austin, 248 S.W. 778, 
ill2 Tex. 1 

Affecting imposition of legacy, in¬ 
heritance, or transfer tax see infra 
| 1111 et seq. 

Constitutional provision as to due 
process of law affecting questions 


as to situs see Constitutional Law 
8 648 e. 

Corporate property in general see in¬ 
fra 8 180. 

Place of taxation as between different 
taxing districts in same state see 
infra 88 306-348. 

Situs for purposes of municipal taxa¬ 
tion in general see Municipal Cor¬ 
porations 88 2002-2005. 

93. Ariz.—Kelly v. Bastedo, 220 P. 
2d 1069, 70 Ariz. 871. 

93. U.S.—Ford Motor Co. v. Clark, 
C C.A Tex., 100 F.2d 515, affirmed 
Ford Motor Co v. Beauchamp, 60 
S.Ct. 273, 308 U S. 831, 84 L.Ed 304, 
rehearing denied 60 S.Ct 885, 808 

U. S 640, 84 LEd. 631. 

24, Iowa.—Crane Co v. City Council 
of Des Moines, 225 N.W. 844, 208 
Iowa 164. 

96. Iowa—Crane Co. v. City Council 
of Des Moines, supra. 

28. U.S—Smith v. Ajax Pipe Line 
Co., C.CA.M 0 ., 87 F.2d 667, cer¬ 
tiorari denied Ajax Pipe Line Co. 

V. Smith, 57 S.Ct 670, 300 U.R 
677, 81 L.Ed. 882. 

37. Minn.—State v. Northwest Air- 
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, lines, 7 N.W 2d 691, 213 Minn. 395, 
affirmed 64 S.Ct. 960, 322 US 292, 
88 L.Ed. 1283, 163 A.L.R. 245, re¬ 
hearing denied 65 S Ct 26, 323 U S 
809, 89 L.Ed 646. 

Taxation of intangible personal prop¬ 
erty in more than one jurisdiction 
see Infra 6 118. 

28. Miss.—Warren County r. Mis¬ 
sissippi River Ferry Co, 154 So 
349, 170 Miss. 188, suggestion of 
error overruled 155 So. 349, 170 
Miss. 183. 

29. U.S.—U. S. v. Five Acres of Land 
in Suffolk County, D.C.Mass., 56 
F.Supp. 628. 

61 C.J. p 222 note 85. 

Extending beyond low-water mark 
Fact that marine railway, all of 
which was required to be used as a 
unit, extended beyond extreme low- 
water mark of navigable water and 
fact that, when cradle was all the 
way down incline, it was partly be¬ 
yond extreme low-water mark, did 
not prevent assessment of marine 
railway or any part thereof as real 
estate.—U. S. v. Five Acres of Land 
in Suffolk County, supra.* 
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and subject to its jurisdiction, discussed supra § 
11, no state can impose taxes on land outside its 
borders, 80 regardless of the domicile of the own¬ 
er; 31 and a like rule against taxability applies to 
rights appurtenant to land m another state. 82 Al¬ 
though rights in lands are to be regarded in many 
respects as localized at the place where the land 
itself is located for purposes of taxation, 83 and, 
thus, the beneficial interest of a cestui que trust in 
real property in another state 34 held by a trus¬ 
tee in such other state 85 is not taxable by the state 
of the domicile or residence of the cestui que trust, 
it has been held that many legal interests in land 
other than conventional ownership may be subjected 
to taxation in states other than the state in which 
the land is situated, 30 such as the right to tax a 
valuable contract for the purchase of land located 
elsewhere, 37 or the right to tax a mortgage on 
land located in another state, as discussed infra 
§116. 

A mortgagee's interest in real property within 
the state is sometimes given the status of real prop¬ 
erty for purposes of taxation, as discussed supra 
§ 81, and m such case the state may give such inter¬ 


est a situs within the state 88 in the taxing district 
in which the real estate is situated, as discussed in¬ 
fra § 312, even though under the law of the state 
a mortgage does not convey the legal title to the 
mortgagee but merely conveys an equitable inter¬ 
est or creates a lien or encumbrance, 39 and not¬ 
withstanding the mortgagee is a nonresident. 40 

§ 114. Personal Property in General 

Generally personal property has a situs and Is taxable 
at the domicile or residence of the owner, although ex¬ 
ceptions are made by virtue of the actual location or 
situs of the property and as the result of changed econom¬ 
ic and business conditions. 

In order to be taxable, personal property must 
have a taxable situs within the state, 41 either ac¬ 
tual or constructive, 42 and a state cannot fix the 
taxable situs of a thing which has never come into 
the state and which is not subject to the control 
of the state. 43 

In determining the taxation jurisdiction or situs 
with respect to personalty, the two opposed con¬ 
siderations, that is, place of ownership and place 
of property location, have caused a difficulty which 
has been and is very real. 44 The difficulty has 


30. U.S.—Great Atlantic & Pacific 
Tea Co. v Grosjean, La., 57 S Ct 
772, 301 US 412, 81 L.Ed. 1193, 
112 A.L.R. 293, rehearing denied 58 
SCt 3, 302 US 772, 82 L Ed 599 

N Y —In re Brown’s Estate, 8 N E 
2d 42. 274 NY. 10. modified and re¬ 
argument denied 10 N E 2d 687, 
274 N.Y. 634, certiorari denied 
Graves v. Elliott. 68 SCt. 66, 302 
U.S. 731, 82 L.Ed 565, reversed 
on other grounds 69 S.Ct. 913, 307 
US 383, 83 LEd. 1366. 

61 C.J. p 222 note 87. 

31. U S.—Lake Superior Consol. Iron 
Mines v. Lord, Minn., 46 SCt. 627, 
271 U.S. 677, 70 L.Ed. 1093. 

Mining royalties 

(1) Percentage of market value of 
oil produced, payable by well opera¬ 
tor as royalty, could properly be tax¬ 
ed as against nonresident royalty 
owner, even though royalty owner 
had no property interest in the real¬ 
ty, since such royalty was part of 
"net proceeds" within constitutional 
provision for net proceeds tax on 
mines in lieu of ad valorem tax.— 
Forbes v. Mid-Northern Oil Co., 45 
P.2d 673, 100 Mont. 10. 

(2) Other decisions relating to 
royalties see 61 C.J. p 222 note 88 
[a]. 

30. U.S.—North Side Canal Co. v. 
State Board of Equalization of 
Wyoming, C.C.A.Wyo., 17 F.2d 65, 
certiorari denied 47 SCt. 586, 274 
U.S. 740, 74il, 71 L.Ed. 1320. 

61 C.J. p 222 note 89. 


Ground rents 

Pa.—In re Girard Trust Co , 35 Pa. 
Dist. & Co. 245. 

33. U S.—Curry v McCanless, Tenn , 
59 S.Ct. 900, 307 U S 357, 83 L.Ed 
1339, 123 A.LR. 162 

34. Ark.—Greene County v. Smith, 
228 S.W. 738, 148 Ark. 33. 

35. U.S—Senior v Braden, Ohio, 
55 S Ct. 800, 295 U S 422, 79 L.Ed. 
1520, 79 ALR 794. 

61 C.J. p 222 note 91. 

Taxable situs of beneficiary’s inter¬ 
est generally see infra f 117. 

Tax on right to, or receipt of, in¬ 
come 

With respect to power of state to 
tax in respect of property located in 
another state, a distinction exists 
between a tax on an equitable inter¬ 
est in property from which income 
is ^derived, which is in effect a tax on 
the right to the income, and a mere 
"income tax" which Is a tax on the 
receipt of the income.—Common¬ 
wealth v. Stewart, 12 A.2d 444, 338 
Pa. 9, affirmed Stewart v. Common¬ 
wealth of Pennsylvania, 61 S.Ct. 445, 
312 U S 649, 85 L.Ed. 1101. 

30. U S —Curry v. McCanless, Tenn., 
59 S.Ct. 900, 307 U.S. 357, 88 L.Ed. 
1339, 123 A.L.R. 162. 

37. U S —Curry v. McCanless, supra. 

38. Mich.—Detroit v. Detroit Board 
of Assessors, 61 N.W. 787, 91 Mich. 
78, 16 L.R.A. 69. 

Or.—Mumford v. Sewell, 4 P. 585, 11 
Or. 67, 50 Am.R.,462. 
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Mortgage as intangible personal prop¬ 
erty see infra } 116 

39. US —California Sav., etc., Soc. 
v. Multnomah County, Or, 18 SCt. 
392, 169 US 421, 42 LEd. 803. 

Mich —Detroit v. Detroit Board of 
Assessors, 51 NW. 787, ai Mich. 
78, 16 LR.A. 69 

40. US —Savings, etc., Soc. v. Mult¬ 
nomah County, Or, 18 SCt. 392, 
169 U.S. 421. 42 L.Ed. 803. 

61 C J. p 223 note 96. 

41. Cal.—Hinckley v. San Diego 
County, 194 P. 77, 49 Cal.App. 668. 

Pa.—In re Seaman's Estate, Com PI., 
19 Leh L.J 420 

61 C.J. p 223 note 97. 

42. Tex —Texas Land & Cattle Co. v. 
City of Fort Worth, Civ.App, 73 
S.W.2d 860, error refused, appeal 
dismissed 55 S.Ct. 658, 295 U.S. 716, 
79 L Ed. 1672, rehearing denied 55 
SCt. 913, 296 U.S. 769, 79 L.Ed. 
1710. 

Utah —Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 Utah 
426. 

61 C.J. p 223 note 98. 

43. Okl.—McIntosh v. Advance-Rum- 
ely Thresher Co., 246 P. 403, 117 
Okl. 248. 

61 C.J. p 223 note 99. 

Power to fix situs of intangible per¬ 
sonal property in general see infra 
| 116. 

44 . U.S.—Smith v. Ajax Pipe Line 
Co., C.C.A.MO., 87 F 2d 567, certio¬ 
rari denied Ajax Pipe Line Co. v 
Smith, 67 S.Ct 670, 300 U.S. 677, 
81 L.Ed. 882. 
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arisen from the broad application of the principle 
of mobilia sequuntur personam. 45 Hence, it is 
generally stated that personal property, both tangi¬ 
ble and intangible, has a situs and is taxable at the 
domicile or residence of the owner; 46 but excep¬ 
tions are made in the application of this principle 
by virtue of the actual location or situs of the 
personalty, 47 and as the result of changed economic 
and business conditions, 46 and, although the de¬ 
velopment of these exceptions has followed two 
lines which are somewhat parallel, divergence arises 
from the respective tangible and intangible charac¬ 
ter of the property. 49 The taxable situs of personal 
property is in the first instance a fact question to 
be resolved on consideration of all the circum¬ 
stances bearing on the matter, 60 and may involve 
the question as to permanency of location 51 or as 
to the purpose for which it is being held 62 So, a 
distinction has been made between “legal situs” 
and “actual situs,” 63 and it has been asserted that 
personal property may have legal situs, different 
from actual situs, 64 and that the legal situs, fixed 
by a valid statute, is controlling 55 Within con¬ 
stitutional limitations a state may fix the time at 
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which personal property within its jurisdiction 
may acquire a taxable situs. 56 

§115. Tangible Personal Property 

a. In general 

b. Shipping 

a. In General 

The general rule It that movable property which has 
a value of its own, Instead of being merely the evidence 
or representative of value, and which has a visible or 
substantial existence, Is taxable where It Is usually or 
permanently kept; but, In the absence of any evidence 
that tangible personal property has an actual or perma¬ 
nent situs elsewhere than in the state of the owner's 
domicile, it is taxable to the owner In such state. 

Tangible personal property is not subject to tax 
in a taxing jurisdiction unless it has acquired a 
situs in the jurisdiction, 67 and no distinction is made 
between general property and inheritance taxes in 
determining the tax situs of tangible personalty 58 
Although, in determining the situs of tangible per¬ 
sonal property, two opposed considerations, that 
is, place of ownership and place of property loca¬ 
tion, have been applied and have caused some legal 
difficulty in the broad application of the principle of 
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45. U.S — Smith v. Ajax Pipe Line 
Co.. CCA Mo, 87 F 2d 567, certio¬ 
rari denied Ajax Pipe Line Co v 
Smith, 57 SCt 670. 800 US. 677, 
81 L.Ed. 882. 

45. DC —Queen City Brewing Co. v. 
District of Columbia, 184 F.2d 44, 
77 U S App D.C. 218, certiorari de¬ 
nied District of Columbia v Queen 
City Brewing Co., 63 S.Ct 1330, 
319 U.S. 767, 87 L.Ed. 1716. 

Fla.—Smith v. Lummus, 6 So.2d 625, 
149 Fla. 660. 

Ga.—Colgate-Palmolive-Peet Co. v. 
Davis, 27 S E 2d 326, 196 Ga. 681. 

Ill.—Wheelock Lovejoy & Co. v. Gill, 
4 N.E.2d 58 , 366 Ill 878. 

N C —Texas Co. v. Elizabeth City, 
187 S.E. 551, 210 N.C. 454—Meck¬ 
lenburg County v. Sterchi Bros 
Stores, 185 S.E. 454, 210 KC. 79 

Okl—Woods v. Oklahoma Tax Com¬ 
mission, 162 P.2d 875 , 196 Okl. 94. 

Tex—First Trust Joint Stock Land 
Bank of Chicago v. City of Dallas, 
Civ.App., 167 SW.2d 788, error re¬ 
fused—Texas Land & Cattle Co. v. 
City of Fort Worth. Civ.App., 73 
S.W.2d 860, error refused, appeal 
dismissed 65 S Ct 658, 295 U.S. 716, 
7 $ L.Ed. 1672, rehearing denied 65 
act 913. 295 U.a 769, 79 UBd. 
1710. 

Wia.—Van Dyke v. Wisconsin Tax 
Commission, 292 N.W. 313, 235 
Wis. 128, affirmed 61 S.Ct 36, 311 
U.S. 605, 85 L.Ed. 883—First Wis¬ 
consin Trust Go. v. Wisconsin Tax 
Commission, 292 N.W. 813, 235 Wis. 


128, affirmed 61 SCt 36, 811 US 
605, 85 LEd 383 

61 C J. p 223 note 2. 

47. D C.—Queen City Brewing Co v 
District of Columbia, 134 F 2d 44, 
77 U S App D.C. 213, certiorari de¬ 
nied District of Columbia v Queen 
City Brewing Co, 63 SCt 1330, 319 
US 767, 87 LEd 1716 

NC—Texas Co v Elizabeth City, 
187 SE. 551, 210 N.C. 454. 

61 C.J. p 223 note 98 

Personal property per ma ne n tly locat¬ 
ed outside state 

Mass—National Leather Co. V. Com¬ 
monwealth, 152 N.E 216, 256 Mass. 
419, affirmed 48 S.Ct 534, 277 U. 
S. 413, 72 L Ed. 935. 

N.Y.—People v. New York Tax 
Com’rs, 23 N.Y. 224, 21 How.Pr. 
885. 

4a U.S.—Smith v. Ajax Pipe Line 
Co., C C.A.Mo., 87 F.2d 667, certio¬ 
rari denied Ajax Pipe Line Co. v. 
Smith, 57 SCt. 670, 300 U.S. 677, 
81 L.Ed. 882. 

49. U.S,—Smith v. Ajax Pipe Line 
Co, C.C.AMo., 87 F 2d 567, cer¬ 
tiorari denied Ajax Pipe Line Co. v. 
Smith, 67 S.Ct 670, 300 U.S. 677, 
81 LEd. 882. 

Intangible property see infra fig 116- 
118. 

Property temporarily within state 
see infra fi 120 

Tangible property see infra fi 115. 

80. Cal.—Sayles v. Los Angeles 
County, 138 P.2d 768, 59 Cal.App. 
2d 295. 

Mass.—Atlantic Maritime Co. v. City 

224 


of Gloucester, 117 N.E. #24. 228 
Mass. 519 

51. Iowa —Crane Co. v City Council 
of Des Moines, 225 N.W. 344, 208 
Iowa 164 

61 C.J p 223 note 5. 

52. Iowa—Crane Co. v. City Council 
of Des Moines, supra. 

53. Iowa.—Crane Co. v. City Coun¬ 
cil of Des Moines, supra 

54. Iowa.—Crane Co. v. City Council 
of Des Moines, supra. 

55. Iowa —Crane Co. v. City Council 
of Des Moines, supra. 

56. Mont—Hayes v. Smith, 192 P. 
615, 58 Mont 306. 

61 C.J. p 223 note 11. 

Z#aw presumes that all personalty, 
such as rafts of logs, is subject to 
taxation at place where it is on tax 
day.—Stebco, Inc., v. Gillmouthe, 221 
P.2d 914, 189 Or. 427, certiorari de¬ 
nied 7.1 S.Ct 358, 340 U.S. 920, 95 
L.Ed. 665. 

57 . Neb.—Archer-Daniels-Midland Co. 
v. Board of Equalization of Doug¬ 
las County, 46 N.W.2d 171, 153 Neb. 
776, adhered to 48 N.W.2d 756, 164 
Neb 632 

61 C J. p 223 note 12, p 224 notes 18- 

21 . 

58. Or.—In re Hayes' Estate, 86 P. 
2d 424, 161 Or. 1, rehearing denied 
87 P 2d 766, 161 Or. 1, reversed on 
other grounds Pearson v. McGraw, 
60 S.Ct 211, 208 U.S. 813, 84 L.Ed. 
293. 

Inheritance taxes generally set in¬ 
fra fi 1113 et sea. 
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mobiKa sequuntur personam, 169 the general rule is 
that movable property which has a value of its 
own, instead of being merely the evidence or 
representative of value, and which has a visible and 
substantial existence, is taxable where is it usually 
or permanently kept ; 60 and, if located in the state 61 
or territory, 62 it is taxable there regardless of the 
residence or domicile of the owner, 63 and the fact 
that the property may have escaped taxation in the 
state of domicile has no bearing on its taxability in 
another state, as discussed supra § 110. 

Since tangible personal property having an actual 
or permanent situs is subject to taxation only by the 
state in which it has such situs, regardless of the 


domicile or residence of the owner, 64 tangible per¬ 
sonal property permanently located in another 
state 66 or foreign country, 66 or, according to some 
cases, if sent to, and kept in, another state, for 
sale, 67 is not taxable, although it belongs to a 
resident. 68 Thus, the difficulty is resolved where the 
physical location of tangibles within a state is of 
such permanence as to give the property a taxable 
situs within the state, since in such a case the 
place of ownership or rule of mobilia sequuntur 
personam is inapplicable, and the only questions 
involved are the physical location and the perma¬ 
nency of location. 69 

In determining taxable situs involving the physi- 


69. U S —Smith v. Ajax Pipe Line 
Co, CCA.Mo, 87 F 2d 567, certio¬ 
rari denied Ajax Pipe Line Co v 
Smith. 57 S Ct 670, 300 U.S. 677, 
81 L Ed. 882 

60. U S —Curry v. McCanless, Tenn , 

59 SCt 900, 307 US. 357, 83 L. 
Ed. 1339, 123 A LR 162 

Cal —Brock & Co v Board of Sup’rs 
of Los Angeles County, 65 P 2d 791, 
8 Cal 2d 286, 110 A L R 700—Sayles 
v Los Angeles County, 138 r 2d 
768, 59 Cal App 2d 295 

Or—In re Hayes’ Estate, 86 P.2d 
424, 161 Or 1, rehearing denied 87 
P.2d 766, ilGl Or. 1, reversed on 
other grounds Pearson v McGraw, 

60 S 'Ct 211, 308 U.S 313, 84 L Ed 
293. 

Pa—Commonwealth v. Stewart, 12 A 
2d 444, 338 Pa 9, affirmed Stewart 
v. Commonwealth of Pennsylvania, 

61 SCt. 446, 312 US 649, 85 L Ed 
1101—In re Steele’s Estate, Orph, 
68 Montg Co 49. 

Tex—State v. Crown Central Petro¬ 
leum Corp , Civ App., 242 S.W 2d 
4C7, error refused 

61 C J. p 223 note 14. 

61 . D C.—Smoot Sand & Gravel Corp. 
v. District of Columbia, 174 F 2d 
505, 84 USApp.D.C. 367, certio¬ 
rari denied 69 S.Ct. 1615, 337 U.S 
939, 93 LEd. 1744 

Ga—Suttles v. Owens-Illinois Glass 
Co. 69 S E 2d 392, 206 Ga. 849. 

Ill—People v McGraw Elec. Co., 30 
NE.2d 903, 376 Ill. 241. 

61 C.J. p 223 note 16. 

62 . U.S.—Gromer v. Standard Dredg¬ 
ing Co, Puerto Rico, 32 SCt. 499, 
224 U.S. 862, 66 L.Ed. 801. 

63 . U.S.—Ott v. De Bardeleben Coal 
Corp., C.C.A.L&., 166 F 2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 SCt. 1529, two 
cases, 334 U.S. 858, 92 LEd. 1778, 
Ott v. Mississippi Val. Barge Line 
Co., 68 S.Ct. 1630. 1532, 334 U.S. 
869, 92 L.Ed, 1779, Montgomery v. 
Mississippi Val. Barge Line Co, 
68 S.Ct. 1631, 1582, 334 U.S. 859, 
92 L.Ed. 1779, Ott v. American 

84 C.J.S.—16 


Barge Line Co., 68 SCt 1531, 1532, 
334 US. 859, 92 LEd. 1779, Mont¬ 
gomery v American Barge Line 
Co, 68 SCt. 1531, 1533, 334 US 
859, 92 LEd 1779, Ott v. Union 
Barge Line Co, 68 S.Ct. 1532, 334 
US 859, 92 LEd 1779, reversed 
on other grounds Ott v Mississippi 
Val Barge Line Co, 69 S.Ct. 432, 
336 U.S. 169, 93 LEd 685, rehear¬ 
ing denied 69 SCt. 663, 336 U.S. 
928, 93 LEd 1089 

Ala —Cole v Gullatt, 4 So 2d 412. 
241 Ala. 669 

Cal —Brock & Co v. Board of Sup’rs 
of Los Angeles County, 66 P 2d 791, 

8 Cal.2d 286, 110 ALR 700—Sayles 
v Los Angeles County, 138 P 2d 
768, 59 Cal App 2d 295—Brock & 
Co v Board of Supervisors of Los 
Angeles County, 90 P.2d 353, 32 
Cal App 2d 650—Roth Drugs v 
Johnson, 57 P.2d 1022, 13 Cal.App. 
2d 720 

Ill —Wheelock Lovejoy & Co. v. Gill, 

9 NE 2d 58, 366 Ill 378. 

Ky—Reeves v. Island Creek Fuel 
& Transp. Co, 230 SW.2d 924, 313 
Ky. 400, certiorari denied 71 S.Ct. 
82, 340 US. 863, 96 LEd. 626 

Miss —Teche Lines v Board of Sup’rs 
of Forrest County, 142 So. 24, 165 
Miss 594, suggestion of error sus¬ 
tained on other grounds 143 So. 486, 
165 Miss 594. 

61 C J. p 224 note 17. 

Taxation of property of nonresidents 
in general see supra fig 107-111. 

64. US—Nevin v Martin, DCNJ., 
22 F.Supp 836, affirmed 59 S Ct 
1046, 307 US 615, 83 LEd 1497- 
City Bank Farmers’ Trust Co. v 
Schnader, D C Pa, 8 F Supp. 8<15, 
affirmed 55 S.Ct. 29, 293 U.S. 112, 
79 L.Ed 228. 

Nev—State ex rel U. S. Lines Co. v. 
Second Judicial Dist. Court of Ne¬ 
vada, 43 P.2d 173, 56 Nev. 38. 

61 C.J. p 224 notes 18-20. 

Taxation of property within or with¬ 
out territorial jurisdiction see Con¬ 
stitutional Law fi 648e. 

65. U.S.—Great Atlantic & Pacific 
Tea Co. ▼. Gr os jean. La., 57 S.Ct 

225 


772, SOI US. 412, 81 LEd 1193, 
112 A.L.R. 293, rehearing denied 58 
S.Ct. 3, 302 U.S. 772, 82 L.Ed 599. 

Cal — Corpus Juris cited in Brock & 
Co v Board of Sup’rs of Los An¬ 
geles County, 65 P.2d 791, 794, 8 
Cal 2d 286, 110 ALR. 700 

Or.—In re Hayes’ Estate, 86 P 2d 
424, 161 Or 1, rehearing denied 87 
P 2d 766, 161 Or 1, reversed on 
other grounds Pearson v. McGraw, 
60 SCt 211, 308 US 313, 84 L 
Ed 293. 

61 C J p 224 note 18. 

Investment in grain which never 

entered state is not taxable—Archer- 

Daniels-Midland Co. v. Board of 

Equalization of Douglas County, 48 

N W 2d 756, 154 Neb. 632 

66. Ky—Commonwealth v. Selliger, 
98 S.W. 1040, 126 Ky. 66. 30 Ky L. 
451, reversed on other grounds 29 
S.Ct. 449, 213 U.S. 200, 63 LEd 
761. 

61 C J p 224 note 19 

67. U S.—Delaware. L. & W. R R. 
Co. v. Pennsylvania, Pa., 25 S Ct 
669, 198 US 341, 49 LEd 1077 

61 C.J p 224 note 20. 

Taxation of property temporarily 
within state see infra fi 120 

68. U.S.—Johnson Oil Refining Co. 
v. State of Oklahoma ex rel Mitch¬ 
ell, Okl, 64 S Ct. 162, 290 U.S. 168, 
78 L.Ed 158 

Or —In re Hayes’ Estate, 86 P.2d 
424, 161 Or. 1, rehearing denied 87 
P 2d 766, 161 Or. 1, reversed on 
other grounds Pearson v McGraw, 
60 SCt 2,11, 308 US. 313, 84 L. 
Ed 293. 

Pa.—In re Aumont’s Estate, 49 Lane 
Rev. 221, 68 York Leg.Rec 162. 

Wis.—Van Dyke v Wisconsin Tax 
Commission. 292 N.W. 313, 235 Wis. 
128, affirmed 61 SCt. 36, 311 U.S. 
605, 85 LEd 383. 

61 C.J. p 224 note 21. 

69. US.—Smith v. Ajax Pipe Line 
Co., C.C.A.Mo., 87 F.2d 567, cer¬ 
tiorari denied Ajax Pipe Line Co. 
v. Smith, 57 S.Ct. 670, 300 U.S. 
677, 81 L Ed. 882. 
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cal location of the property, it has been held that 
“actual situs” means a little more than simply the 
place where the property is, 70 and excludes the 
idea of mobile personal property which happens to 
be in the course of transit through the taxing state, 
or the idea of property which for some definite pur¬ 
pose of its owner has come to rest within the boun¬ 
daries of the taxing State for a brief and limited 
time, 71 although it does not demand or necessarily 
involve the idea of permanency or permanent loca¬ 
tion in the taxing state, 72 or permanency in the 
sense that it must be fixed like real property, 73 but 
seems generally to be that it must have a more or 
less permanent location as distinguished from a 
transient or temporary one. 74 Hence, as the habit¬ 
ual employment of the property in the state is the 
basis of jurisdiction to tax property belonging to 
a nonresident, 76 it is sufficient for the establishment 
of a taxable situs for tangible personal property, 
when in the ordinary course of business that prop¬ 
erty is present and being used and employed with 
a consistent continuity and not spasmodically and 
temporarily, 76 or where the location of the tangible 


personal property in the state is of such permanence 
that the property can be regarded as a part of the 
property of the state. 77 

In view of the limitation on the power of a state 
to tax tangible personal property under the prop¬ 
erty location theory previously discussed, the place 
of ownership or the rule of mobilia sequuntur per¬ 
sonam is no longer a conclusive guide as to the 
taxable situs of tangible personal property, 73 and 
is applied only where the tangible personal property 
has not acquired a taxable situs under the property 
location theory. 79 Thus, in the absence of any evi¬ 
dence that tangible personal property has an ac¬ 
tual or permanent situs elsewhere than in the state 
of the owner's domicile, it is taxable to the owner in 
such state, 80 although it has never been brought 
within the boundaries of the state. 81 

Removal or temporary absence from taxing juris¬ 
diction. As a taxpayer is under no duty to maintain 
tangible personalty permanently in a jurisdiction 
where it will be subject to the taxing power, 82 but 
may remove such property to a nontaxing jurisdic- 


70. U S —City Bank Farmers' Trust 
Co. v Schnader, D.C Pa, 8 F Supp 
815, affirmed 55 S Ct 29, 293 U.S 
112, 79 L Ed. 228. 

71. US —City Bank Farmers’ Trust 
Co v Schnader, supra. 

Property temporarily in state or in 
transit see infra § 120. 

72. U.S.—City Bank Farmers' Trust 
Co. v. Schnader, supra. 

73. Ky.—Reeves v. Island Creek 
Fuel ft Transp. Co., 230 S.W 2d 924, 
3*13 Ky. 400. certiorari denied 71 
S.Ct. 82, 340 U.S. 853. 95 L.Ed. 
625. 

74. Ky.—Reeves v. Island Creek 
Fuel ft Transp. Co., supra. 

75. U.S—Johnson Oil Refining Co. 
v. State of Oklahoma ex rel. Mit¬ 
chell, Okl., 64 SCt. 162, 290 U.S. 
168, 78 L.Ed. 288. 

76. Ky.—Reeves v. Island Creek 
Fuel ft Transp. Co., 280 S.W.2d 924, 
813 Ky. 400, certiorari denied 71 
S.Ct 82. 340 U.S. 853, 95 L,Ed 
625. 

77. U.S—Smith v. Ajax Pipe Line 
Co., C.C.AMO., 87 F.2d 567, cer¬ 
tiorari denied Ajax Pipe Line Co 
v. Smith, 57 S.Ct 670, 300 U.S. 
677, 81 L Ed. 882. 

Ala.—Cole v. Gullatt, 4 So.2d 412, 
241 Ala. 669 

Ill.—People v. McGraw Elec. Oo„ 80 
N.E.2d 903, 375 Ill. 241. 

78. Cal.—-Brock ft Co. v. Board of 
Sup'rs of Los Angeles County, 65 
P.2d 791, 8 Cal. 2d 286, 110 A.L.R. 
700—Saylea v. Los Angeles Coun¬ 


ty, 138 P 2d 768, 59 Cal.App 2d 
295 

N.J.—New York Cent R. Co v. State 
Dept of Taxation and Finance, 59 
A 2d 859, 137 N J Law 288, affirmed 
63 A 2d 268, 1 N.J. 298 
Or.—In re Hayes' Estate, 86 P 2d 
424, 161 Or 1, rehearing denied 
87 P 2d 766, 161 Or. 1, reversed 
on other grounds Pearson v. Mc¬ 
Graw, 60 S.Ct 211, 308 U.S. 313, 
84 L Ed. 293. 

Prior to statute, all tangible per¬ 
sonalty regardless of physical loca¬ 
tion was taxed at owner’s domicile 
under doctrine of mobilia sequuntur 
personam.—Cumberland Pipe Line Co. 
v. Commonwealth ex rel. Sheriff of 
Estill County, 79 S.W.2d 366, 258 Ky. 
90. 

79. D.C.—Smoot Sand ft Gravel Corp. 
v. District of Columbia, 174 F.2d 
505, 84 U.S.App.D.C. 367, certio¬ 
rari denied 69 SCt 1515, 837 U. 
S. 939, 93 L.Ed. 1744. 

Cal.—Southern Pac. Co. v. McCol- 
gan, 156 P.2d 81, 68 Cal.App.2d 
48. 

61 C.J. p 223 note 12. 

80. U.S.—Johnson Oil Refining Co. 
v. State of Oklahoma ex rel. Mitch¬ 
ell, Okl., 54 S.Ct 152, 290 U.S. 158, 
78 LEd. 158. 

Ky.—Cumberland Pipe Line Co. v. 
Commonwealth ex rel. Sheriff of 
Estill County, 79 S.W.2d 366, 258 
Ky. 90. 

Nev.—State ex rel. U. S. Lines Co. 
V. Second Judicial Diet. Court of 
Nevada, 43 P.2d 178, 56 Nev. 86. I 
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Okl —Woods v. Oklahoma Tax Com¬ 
mission. 162 P 2d 875, 196 Okl 94 
Wis —First Wisconsin Trust Co v. 
Wisconsin Tax Commission, 292 N 
W 313, 235 Wis. 128, affirmed 61 
SCt 36, 311 US 605, 85 L.Ed 383. 
61 C J. p 223 note 13 
Personal property tax statutes im¬ 
pose tax on all personalty of resi¬ 
dent, whether within or without state 
—State v. Northwest Airlines, 7 N 
W 2d 691, 213 Minn 395, affirmed 64 
SCt. 950. 322 US 292, 88 L.Ed. 1283, 
153 ALR 245, rehearing denied 65 
S.Ct. 26, 323 U.S 809, 89 LOd 645. 
81. U S—Ott v. De Bardeleben Coal 
Corp., C C A.La., 166 F.2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 S.Ct 1529, two 
cases, 834 U.S. 858, 92 L.E<L 1778, 
Ott v. Mississippi Val. Barge Line 
Co, 68 SCt. 1530, 1532, 334 U.S 
859, 92 L.Ed. 1779, Montgomery v. 
Mississippi Val. Barge Line Co., 
68 S.Ct. 1531, 1532, 334 U.S. 859, 
92 L.Ed. 1779, Ott v. American 
Barge Line Co, 68 S.Ct 1531, 1532, 
834 U.S. 859, 92 L.Ed. 1779, Mont¬ 
gomery ▼. American Barge Line 
Co., 68 SCt. 153.1, 1633, 834 U.S. 
859, 98 L.Ed. 1779, Ott v. Union 
Barge Line Co., 68 S.Ct 1632, 384 
U.S. 859, 92 LEd. 1779, reversed 
on other grounds Ott v. Mississippi 
Val. Barge Line Co., 69 S.Ct 432, 
886 U.S. 169, 93 L.Ed. 685, rehear¬ 
ing denied 69 S.Ct 653, 836 U.S. 
928, 93 L.Ed. 1089. 

88 . Cal.—Brock ft Co. v. Board of 
Sup'rs of Los Angeles County, 65 
F.2d 791, 8 Cal.2d 266, 110 A.L.R. 
700. 
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tion and escape the imposition of taxes, provided 
such removal is permanent, 88 tangible personal 
property which has acquired a taxable situs retains 
such situs until something is done, and a mere deter¬ 
mination that such property will be shipped out of 
the state is not sufficient. 84 Thus, where tangible 
personal property has a taxable situs in a state, it 
is still subject to taxation, although it is tempo¬ 
rarily out of the state, 86 or if the removal from the 
state was intended to be temporary only. 86 

Date of taxable situs . Within constitutional lim¬ 
itations the legislature may fix the date as of which 
tangible personal property may acquire a taxable 
situs within the state, 87 and the date fixed by a 
valid statute will govern. 88 

b. Shipping 

The general rule Is that the situs of vessels plying 
between ports of different states and engaged In the 


coastwise trade depends either on the actual domicile of 
the owner or the permanent altus of the property, re¬ 
gardless of the place of enrollment, and the earns rule 
applies to a vessel used exclusively for pleasure and not 
engaged In commerce. 

Since registration or enrollment at a particular 
port does not fix the situs absolutely or conclusive¬ 
ly, 89 although it may, it seems, fix the situs for 
taxation there in the absence of a situs elsewhere, 90 
the general rule is that the situs of vessels plying 
between ports of different states and engaged in the 
coastwise trade depends either on the actual domi¬ 
cile of the owner or the permanent situs of the 
property, regardless of the place of enrollment, 91 
and the same rule or test is used in determining the 
situs of a vessel, ship, or boat, used exclusively for 
pleasure and not engaged in commerce. 92 Hence, 
unless a vessel has acquired an actual situs in an¬ 
other state, 93 its situs for purposes of taxation is 
at the domicile of the owner, 94 notwithstanding it 


83. Cal.—Brock & Co v. Board of 
Sup’rs of Los Angeles County, su¬ 
pra. 

“Situated,” a* used in statute pro¬ 
viding that taxable property shall be 
assessed in place in which it is “sit¬ 
uated,** connotes a more or less per¬ 
manent location or situs, and require¬ 
ment of permanency must attach be¬ 
fore tangible personalty which has 
been removed from the domicile of 
owner will attain situs elsewhere — 
Brock & Co. v. Board of Sup’rs of 
Los Angeles County, supra—Brock & 
Co. v. Board of Supervisors of Los 
Angeles County, 90 P.2d 853, 32 Cal 
App 2d 550. 

Similar excursions, such as remov¬ 
al of property for purpose of escap¬ 
ing taxation and offering for sale, 
irrespective of tax period, would not 
show that removal was permanent, 
if removal was in fact temporary ex¬ 
cept as to merchant’s motive of evad¬ 
ing taxation.—Brock & Co. v Board 
of Sup'rs of Los Angeles County, 65 
P.2d 791, 8 Cal 2d 286, 110 AL R 
700. 

84. Tex.—State v. Crown Central Pe¬ 
troleum Corp., Civ.App., 242 S.W. 
2d 457, error refused. 

85. Cal.—Brock & Co. v. Board of 
Sup'rs of Los Angeles County, 65 
P.2d 791, 8 Cal.2d 286. 110 A L R. 
700. 

Wash.—Guinness v. King County, 202 
P.2d 787, 82 Wash 2d 503, 6 A.L.R. 
2d 1861. 

81 C.J. p 224 note 22. 

JToaretura of part of property 
Fact that jewel which was included 
in stock which Jewelry merchant re¬ 
moved from state for joint purpose 
of evading taxation and offering stock 
for sale was left without the state 
after other property was returned 
was held not to render such jewel 


nonassessable in county from which 
it was removed where all of the 
jewelry was taken outside the state 
for a temporary purpose.—Brock & 
Co. v. Board of Sup’rs of Los Angeles 
County, 65 P.2d 791, 8 Cal 2d 286, 
110 A.L.R. 700. 

86. Cal.—Brock & Co v. Board of 
Sup’rs of Los Angeles County, 65 
P 2d 791, 8 Cal 2d 286, 110 A.L.R. 
700—Brock & Co. v. Board of Su¬ 
pervisors of Los Angeles County, 
90 P 2d 353, 32 Cal App.2d 550. 
Absence from state of Jewelry 

stock which merchant had removed 
from Btate prior to tax date to avoid 
taxation and display stock for a 
short period for purposes of adver¬ 
tising and making future contracts 
with potential customers with the 
intention of then returning the jewel¬ 
ry to merchant’s general stock within | 
state was held a “temporary absence” 
which was ineffective to defeat tax 
at the place of permanent situs of 
the jewelry within the state —Brock 
& Co v. Board of Sup’rs of Los An¬ 
geles County, 65 P 2d 791, 8 Cal.2d 
286, 110 ALR. 700—Brock & Co v. 
Board of Supervisors of Los Angeles 
County, 90 P.2d 353, 32 Cal.App.2d 
550. 

87. Mont—Hayes v. Smith, 192 P. 
615, 58 Mont 306. 

88. Kan —Hull v. Johnston, 67 P. 
548, 64 Kan. 170. 

61 C.J. p 224 note 24. 

89. U.S.—Southern Pac. Co. v. Ken¬ 
tucky, Ky., 32 S.Ct 13, 222 U.S. 
63, 56 L Ed. 96. 

6*1 C.J. p 224 note 28. ] 

90. U.S.—Old Dominion Steamship 
Co. v. Virginia, Va., 25 S.Ct 686, 
198 U.S. 299, 49 L.Ed. 1059. 

61 C.J. p 224 note 27. 

Liability to taxation generally see 
supra | 87. 


Place of taxation as between differ¬ 
ent taxing districts in same state 
see infra 8 821. 

Taxation of ships as burden on In¬ 
terstate or International commerce 
see Commerce 8 109 

Registration generally see Shipping 
8 3. 

91. U.S.—Ayer, etc.. Tie Co. v. Ken¬ 
tucky, Ky.. 26 SCt 679, 202 U.S. 
409, 50 LEd. 1082. 

61 C.J. P 225 note 33 

92 . Fla.—Bush v. State ex rel. Dade 
County. 191 So. 615, 140 Fla. 277. 

Wash —Guinness v. King County, 202 
P 2d 737, 32 Wash.2d 603, 6 AL R. 
2d 1361. 

93. Fla.—Bush v. State ex rel. Dade 
County, 19,1 So 615, 140 Fla. 277 
—Arundel Corp v Sproul, 186 So 
679, 136 Fla. 167 

Nev—Corpus Juris cited in State ex 
rel. U. S. Lines Co v Second Ju¬ 
dicial Dlst. Court of Nevada, 43 P. 
2d 173, 175, 56 Nev. 38. 

61 C J p 225 note 38 

Vessel used exclusively la another 
state 

Cal —Sayles v. Los Angeles County, 
138 P.2d 768, 69 Cal.App 2d 295 

Fla—Arundel Corp. v. Sproul, 186 
So. 679, 136 Fla. 167. 

Wash.—Guinness v. King County, 202 
P 2d 737, 82 Wash.2d 503, 6 AL.R. 
2d 1361. 

61 C.J. p 225 note 89. 

94. Nev.—-Corpus Juris cited la 

State ex rel. U. S. Lines Co. v. Sec¬ 
ond Judicial Dlst. Court of Nevada, 
43 P.2d 173, 175, 56 Nev. 38. 

Ohio.—Standard Oil Co. v. Glander, 
98 N E.2d 8, 155 Ohio St 61. 

Wash —Guinness v King County, 202 
P 2d 737, 32 Wash 2d 608, 6 AL.R. 
2d 1361. 

61 C.J. p 225 note 34. 
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may never have been in the waters of the state of 
such domicile,® 6 may not, by reason of draught and 
depth of water, be able to go to any port in such 
state, 96 and may be registered or enrolled m a 
different state. 97 In order that a vessel may have 
an actual situs in a state other than that of the 
domicile of the owner, it has been held that there 
must be a permanency or fixedness of situation 
in such other state, 96 and an actual situs in a 
state other than that of the domicile of the owner 
is not acquired by the fact that the vessel is en¬ 


rolled in such other state 99 or that she docks at and 
uses as a base of operation a port in such other 
state. 1 The determination as to whether or not a 
vessel is taxable in a state other than that of the 
domicile of the owner does not depend on whether 
or not it has been taxed in the state of domicile. 2 

A vessel registered or enrolled and having its 
home port in one state is not subject to taxation m 
another state where it may happen to be merely 
temporarily and transiently as an incident to the 
commerce in which it is engaged, 3 and ships or boats 


Home port 

The legal situs of ocean-going ves¬ 
sel for purpose of taxation is in her 
home port, and for such purpose she 
is deemed to be in such place and 
taxable only within state where¬ 
in such place is situated.—Olson v. 
San Francisco, 82 P. 860, 148 Cal 
80, 113 Am.S.R. 191, 2 L.R.A,N.S., 
197. 

Cal.—Sayles v. Los Angeles County, 
138 P.2d 768, 69 Cal App.2d 295. 
Legal title under conditional sale 
Evidence that conditional seller 
was domiciled in Alaska, on day of 
execution of conditional sale contract 
covering vessel assigned to bank lo¬ 
cated in King County, Wash, as 
trustee for benefit of lien creditors 
w!hose claims exceeded sale price of 
vessel, all of seller's interest in ves¬ 
sel and executed to bank bill of sale 
covering vessel, and that all subse¬ 
quent dealings of conditional buyer 
who was domiciled in King County 
with respect to the matter were had 
with attorney representing seller's 
creditors, established that legal title 
to vessel and all interest in condition¬ 
al sale agreement passed to bank as 
trustee for lien creditors for pur¬ 
pose of paying their claims and not 
as security, and, hence, vessel was 
taxable in King County, regardless of 
the name under which vessel was 
listed, or to whom it was assessed. 
—Petroleum Nav. Co. v. King County, 
96 P.2d 467, 1 Wash.2d 489. 

95. U.S —Ott v. De Bardeleben Coal 
Corp , C C A La, 166 F 2d 509, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 S Ct. 1529, two 
cases, 334 U.S. 868, 92 L.Ed. 1778, 
Ott v. Mississippi Val. Barge Line 
Co, 68 S.Ct. 1530, 1532, 334 U.S. 
859, 92 L.Ed. 1779, Montgomery v. 
Mississippi Val. Barge Line Co, 68 
S.Ct. 1531, 1532, 334 U.S. 859, 92 L. 
Ed. 1779, Ott v. American Barge 
Line Co., 68 S.Ct 1681, 1582, 834 
U.S. 859, 92 L.Ed. 1779, Montgom¬ 
ery v. American Barge Line Co., 
68 S.Ct 1531, 1533, 334 U.S. 859, 92 
L.Ed. 1779, Ott v. Union Barge Line 
Co., 68 S.Ct 1532, 334 U 8. 859, 92 
LEd. 1779, reversed on other 
grounds Ott v. Mississippi Val. 
Barge Line Co., 69 S.Ct 482, 336 
U.S. 169, 93 L.Bd. 685, rehearing 


denied 69 S.Ct. 653, 336 US. 928, 93 
LEd 1089. 

Cal—California Shipping Co. v. San 
Francisco, 88 P. 704, 150 Cal 145 
N J.—New York Cent. R Co v State 
Dept, of Taxation and Finance, 59 
A.2d 859, 137 N.J.Law 288, affirmed 
63 A.2d 268, 1 N J. 298. 

Nev— Corpus Juris cited in State ex 
rel U. S Lines Co. v. Second Ju¬ 
dicial Dist. Court of Nevada, 43 
P.2d 173, 175, 56 Nev. 38. 

96. U S —Southern Pacific Co v 
Commonwealth of Kentucky, Ky, 
32 SCt 13, 222 US 63, 56 L Ed 96 

Nev— Corpus Juris cited la State ex 
rel U. S. Lines Co. v Second Judi¬ 
cial Dist Court of Nevada, 43 P 2d 
173, 175, 56 Nev. 38. 

97, Fla.—Bush v. State ex rel. Dade 
County, 191 So. 615, 140 Fla 277. 

Nev— Corpus Juris cited In State ex 
rel. U. S. Lines Co. v. Second Judi¬ 
cial Dist Court of Nevada, 43 P.2d 
173, 175, 56 Nev. 38. 

61 C.J. p 226 note 37. 

Enrollment or benefits reoelved in- 
sufficient 

Neither enrollment of vessel at 
I particular port even though the ves¬ 
sel makes regular calls at port of 
enrollment, nor benefits received at 
port such as fire protection and 
wharves for loading and unloading 
accorded to every vessel, of them¬ 
selves, confer power to tax on state 
of the port—Ott v. De Bardeleben 
Coed Corp, CCA La., 166 F 2d 609, 
certiorari denied De Bardeleben Coal 
Corp. v. Ott 68 S Ct 1529, two cases, 
334 U.S 858, 92 L.Ed. 1778, Ott v. 
Mississippi Valley Barge Line Co , 68 
S.Ct. 1530, 1532, 334 U.S. 859, 92 L.Ed. 
1779, Montgomery v. Mississippi Val¬ 
ley Barge Line Co., 68 S Ct 1531, 
1532, 334 U.S. 859, 92 L.Ed. 1779, Ott 
v. American Barge Line Co., 68 S.Ct. 
1531, 1532, 334 U.S. 859, 92 LEd. 1779, 
Montgomery v. American Barge Line 
Co., 68 SCt 1531, 1533, 334 U.S 859, 
92 L.Ed. 1779, Ott v. Union Barge 
Line Co., 68 S.Ct 1632, 334 U.S. 869, 
92 L.Ed. 1779, reversed on other 
grounds Ott v. Mississippi Valley 
Barge Line Co., 69 SCt 432, 886 U.S. 
169, 93 L.Ed. 585, rehearing denied 
Ott v. Mississippi Valley Barge Line 
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Co, 69 SCt 653, 336 U.S. 928. 93 
LEd 1089. 

98. Mass.—Atlantic Maritime Co v 
City of Gloucester, 117 N.E. 924, 
228 Mass 519. 

61 C.J p 226 note 40. 

Incorporation la personal property 
In order to give a state jurisdic¬ 
tion over vessel for purpose of taxa¬ 
tion it must become incorporated in 
personal property of that Btate, rath¬ 
er than be there temporarily only — 
Guinness v. King County, 202 P 2t! 
737, 32 Wash 2d 603, 6 A L R 2d 13bl 

99. Or—Callender Navigation Co 
v. Pomeroy, 122 P. 758, 61 Or. 343 

1. Or.—Callender Nav. Co. v. Pome¬ 
roy, supra. 

Wash.—Guinness v. King County, 202 
P 2d 737, 32 Wash.2d 60S, 6 A.L.R. 
2d 1361 

3. US —Ott v. De Bardeleben Coal 
Corp , C C A La., 166 F.2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 S.Ct. 1529, two 
cases, 334 US. 858, 92 LEd 1778, 
Ott v Mississippi Val Barge Line 
Co., 68 S.Ct 1530, 1532, 334 U.S 
859, 92 L Ed. 1779, Montgomery v. 
Mississippi Val. Barge Line Co., 
68 S.Ct 1631, 1532, 334 U.S. 859, 92 
LEd. 1779, Ott v. American Barge 
Line Co.. 68 S.Ct. 1631, 1532, 334 
U.S. 859, 92 LEd 1779, Montgom¬ 
ery v American Barge Line Co, 68 
SCt. 1531, 1533, 334 US. 859, 92 
LEd 1779, Ott v. Union Barge Line 
Co. 68 SCt. 1532, 334 US 859, 92 
L.Ed. 1779, reversed on other 
grounds Ott v. Mississippi Val 
Barge Line Co., 69 S Ct. 432, 336 
U S. 169, 93 L.Ed. 585, rehearing 
denied 69 S.Ct. 653, 336 U.S. 928, 
93 L Ed. 1089. 

Fla.—Bush v. State ex rel. Dade 
County, 191 So. 515, 140 Fla. 277. 
Or.—Callender Navigation Co. v. 

Pomeroy, 122 P. 768, 61 Or. 843. 

3. U.S—Ott v. De Bardeleben Coal 
Corp., CCA La., 166 F.2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 S.Ct. 1629, two 
cases, 334 U.S, 858, 92 LEd. 1778, 
Ott v. Mississippi Val. Barge Line 
Co., 68 S.Ct. 1630, 1532, 334 U S. 859, 
92 L.Ed. 1779, Montgomery v. Mis¬ 
sissippi Val. Barge Line Co., 68 S 
Ct. 1531, 1532. 334 U.S. 859, 32 L. 
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owned by a foreign corporation, and having no 
permanent situs in the state, are taxable at the 
domicile of the foreign owner, and not in the 
state. 4 However, a vessel which is employed ex¬ 
clusively or for an indefinite length of time, 5 or is 
permanently moored, 6 in one state may be taxed in 
that state, although it is registered or enrolled 
in another state, and the owner is a nonresident, 7 
as where it acquires a situs by reason of a foreign 
corporation having a place for the transaction of 
business in the state and the vessel is used to run 
to the shores of the state. 8 Furthermore, it has 
been held that a ship does not acquire a taxable 
situs in a state other than the state of the domicile 
of the owner where the vessel was registered by 
being laid up in a port of such state for the winter, 
because navigation was closed due to the rigors of 
the sea, such as the frozen condition of the port, 9 
and this principle has been applied to the location 
of a pleasure vessel m a harbor due to war-time 
regulations freezing the owner’s funds and con¬ 
scripting manpower and rendering it impossible to 
move the vessel, 10 although the inability of an own¬ 
er to move the vessel because of financial conditions 
generally will not prevent it from acquiring a situs 
in a state other than that of the domicile of the 
owner. 11 


On the other hand, under the general rule that 
tangible personal property sent into a state by a 
nonresident, to be used or employed permanently 
there, must bear its fair share of the burden of 
taxation, although no one unit of such property is 
ever more than temporarily within the taxing state, 
as discussed infra § 120 a, there has evolved the 
idea of estimating by some reasonable method of 
aliquot division the situs of any particular part of 
a fleet or number of vessels whenever such vessels 
are being used in transportation on inland waters 
and it is impossible to assign a situs at large to the 
vessels in entirety. 12 

Vessels neither registered nor enrolled and wrecks . 
Usually the situs of a vessel which is neither reg¬ 
istered nor enrolled is at the domicile of the own¬ 
er, 13 but water craft which is neither registered nor 
enrolled may acquire actual situs and be taxable in 
a state other than that of the domicile of the 
owner, 14 and a like rule has been applied where a 
vessel has been wrecked and remains a wreck in the 
waters of the state in which the tax is imposed. 16 

§ 116. Intangible Personal Property 

a. In general 

b Particular obligations, securities, or 
interests 


Ed. 1779, Ott v American Barge 
Line Co. 68 S Ct. 1631, 1632, 334 
TJ.S 869, 92 LEd 1779, Montgom¬ 
ery v American Barge Line Co., 68 
SCt 1631, 1633, 334 US. 869, 92 
LEd. 1779, Ott v Union Barge 
Line Co, 68 SCt 1632, 334 US 859, 
92 L Ed. 1779, reversed on other 
grounds Ott v Mississippi Val 
Barge Line Co, 69 SCt 432, 336 
U.S. 169, 93 LEd 685, rehearing de¬ 
nied 69 SCt. 663, 336 UJS. 928, 93 
L.Ed. 1089. 

Fla —Bush v. State ex rel. Dade 
County, 191 So. 616, 140 Fla. 277. 
N J —New York Cent. R. Co. v. State 
Dept, of Taxation and Finance, 69 
A 2d 869, 137 N J Law 288, affirmed 
63 A 2d 268, 1 N.J. 298. 

Wash.—Guinness v King County, 202 
P 2d 737, 32 Wash.2d 603, 6 A.L R 
2d 1361. 

61 C.J. p 226 note 29. 

Considered la transit 

Where a vessel is engaged in car¬ 
rying commerce between a port of 
one state and & port of another or 
foreign ports, as to each of the ports 
visited by the vessel, she is consid¬ 
ered as being “in transit" and does 
not acquire a taxable situs at any of 
the ports visited, and in such case an 
arbitrary or legal situs is assigned 
to her, and, where her home port and 
the residence of her owner are the 


same, she is taxable only at such 

home port —Bush v State ex rel 

Dade County, 191 So 515, 140 Fla 

277. 

4. Ky—American Barge Line Co v 
Board of Sup’rs of Tax of Jefferson 
County, 55 S.W 2d 416, 246 Ky 
673 

61 C J p 347 note 99 

5. N J.—New York Cent R Co v. 
State Dept, of Taxation and Fi¬ 
nance, 59 A 2d 859, 137 N J Law 288, 
affirmed 63 A 2d 268, 1 N J 298. 

61 C J p 225 note 30. 

6. Cal.—Ships & Power Equipment 
Corp. v. San Diego County, 209 P 
2d 143, 93 Cal App 2d 622 

N.J.-—Durham Nav Corporation v. 
City of Bayonne, 162 A. 656, 10 N 
J.Misc 1152. 

61 C.J. p 225 note 31. 

Effect of agreement between states 
as to exclusive jurisdiction over 
harbors as affecting right of state 
to tax see States 6 4. 

7* Fla—Bush v. State ex rel. Dade 
County, 191 So 515, 140 Fla 277. 

Miss.—Warren County v. Mississippi 
River Ferry Co., 154 ISo. 349, 170 
Miss 183, suggestion of error over¬ 
ruled 155 So. 349, 170 Miss 183 

Wash—Guinness v King County, 202 
P 2d 737, 32 Wash 2d 503, 6 A.L.R. 
2d 1361. 

61 C J. p 225 note 32. 
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8. Mo—St Louis v. Wiggins Ferry 
Co. 40 Mo 580 

Or—Callender Navigation Co v. 
Pomeroy, 122 P 758, 61 Or 343 

9. US —Yost v Lake Erie Transp 
Co, Ohio, 112 F 746, 50 C.C A 611 

10. Wash —Guinness v King Coun¬ 
ty. 202 P 2d 737, 32 Wash.2d 503, 6 
A L R 2d 1361 

11. Fla —Bush v State ex rel Dade 
County, 191 So 515, 140 Fla 277 

Wash —Guinness v King County, 202 
P 2d 737, 32 Wash 2d 603, 6 ALR 
2d 1361 

12. US —Ott v. Mississippi Valley 
Barge Line Co, La, 69 SCt 432, 
336 US 169, 93 LEd 586. rehear¬ 
ing denied 69 S Ct. 653, 336 U S 928, 
93 LEd. 1089. 

Ky—Reeves v. Island Creek Fuel & 
Transp Co., 230 S W 2d 924. 313 
Ky. 400, certiorari denied 71 S Ct. 
82, 340 US 853, 95 LEd 625 

13. Pa—Commonwealth v. Ameri¬ 
can Dredging Co., 15 A 443. 122 
Pa 386, 9 Am SR. 117, 1 LRA 
237. 

14 . U S.—McRae v. Bowers Dredg¬ 
ing Co., CC.Wash., 90 F. 360 

61 C J. p 226 note 45. 

15. La—Thompson v Day, 79 So 
870, 143 La 1086, 8 A L R. 660, er¬ 
ror dismissed 40 iS.Ct. 55, 251 U S 
536, 64 L Ed 401. 
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C. Business situs 

d. Property of person under guardian* 
ship 

». In General 

The right of a state to tax Intangible personal prop¬ 
erty may be founded on the power of the state over the 
persons whose relationships are the source of the in¬ 
tangible rights or on the benefit and protection conferred 
by the taxing sovereignty or both, and the rule of mobllla 
sequuntur personam Is usually applied to such property 
so that It ordinarily has Its situs for purposes of taxa¬ 
tion at the domicile of the owner. 

While, in order to be taxable, intangible personal 
property must have an actual or constructive situs 
within the state, 16 the right of a state to tax such 
property may be founded on the power of the state 
over the persons whose relationships are the source 
of the intangible rights or on the benefit and protec¬ 
tion conferred by the taxing sovereignty or both. 17 
Although, in determining the situs of intangible per¬ 
sonal property, these two theories have been ap¬ 
plied and have caused some legal difficulty in the 
broad application of the rule of mobilia sequuntur 
personam, 16 the difficulty may be partially resolved 
by examining each case and determining whether or 
not the state seeking to impose the tax is the state 
of domicile of the owner of the intangibles; if the 
state of domicile of the owner is seeking to impose 


the tax, taxation jurisdiction or situs may be found¬ 
ed on the power of the state over the person of 
the owner or on the benefit and protection conferred 
by the state or both. 16 If, however, the state seek¬ 
ing to impose the tax is not the state of the 
domicile of the owner, taxation jurisdiction or situs 
may be founded only on the benefit and protection 
conferred by the state, 20 and, if the state furnishes 
no protection or benefit to the intangibles, the prop¬ 
erty has no situs within the state and is not subject 
to tax. 21 Hence, as the state’s control over a 
person at the place of his domicile and his duty to 
contribute to the support of the government afford 
an adequate basis for imposing a tax on the use 
and enjoyment of rights in intangibles, 22 a state has 
the power to tax such property where the owner is 
domiciled in the state, 23 even though the property 
has no physical location within the state or may 
be said to be located elsewhere. 24 

Thus, the rule of mobilia sequuntur personam, in 
the absence of statute, 26 is usually applied to all 
species of personal property which has no tangible 
existence of its own, and which is not intrinsically 
valuable, but has worth only as the evidence or 
representative of value, and all such property ordi¬ 
narily has its situs for purposes of taxation at the 
domicile of its owner, 26 and only at such domicile 


16. Cal —Westinghouse Electric & 
Mfg. Co v. Los Angeles County, 
206 P. 1076, 188 Cal. 461. 

61 C J. p 226 note 48 
Part n er s hi p interest 

As situs for ad valorem taxation 
of partnership assets which were in¬ 
vested and reinvested on stock ex¬ 
change was in state where stock ex¬ 
change was located, which was not 
state of residence or domicile of part¬ 
ner, partner’s interest in partnership 
assets was beyond power of state of 
his domicile or residence to tax — 
Commonwealth v. Madden’s Ex’r, 97 
fi.W 2d 661, 266 Ky. 684, 107 A.L.R. 
1279. 

17. U S —State Tax Commission of 
Utah v. Aldrich, Utah, 62 S.Ct. 
1008, 316 US. 174, 86 L.Ed. 1868, 
139 A L.R. 1436—Curry v. McCan- 
less, Tenn.. 69 8 Ct 900. 807 U.S 
267. 83 LEd. 1339, 128 A.L.R. 162 
—First Nat. Bank Corp. v. State 
of Minnesota, Minn., 67 S.Ct. 677, 
201 U.S. 234, 81 L Ed. 1061, 113 
A.L.R. 228. 

OTa. —Smith v. Lummui, 6 So.2d 625, 
149 Fla. 660. 

Situs Sa ease of intangibles now 
signifies power or jurisdiction over 
them rather than its old connotation 
of location, —Kelly v. Bastedo, 220 P. 
2d 1069, 7^ Aris. 371. 

18. U.S.—*Smith v. Ajax Pipe Line 
Co., C.C.A.MO., 87 F.2d 667, certio¬ 


rari denied Ajax Pipe Line Co. v. 
Smith, 67 S Ct. 670, 300 U S. 677, 81 
LEd. 882. 

19. U S —Curry v McCanless, Tenn , 
69 S.Ct 900. 307 U S 367, 83 L.Ed. 
1339, 123 ALR. 162. 

80. US —State Tax Commission of 
Utah v Aldrich, Utah, 62 S Ct. 1008, 
316 U.S 174, 86 LEd. 1358, 139 AL 
R 1436—First Bank Stock Corp v 
State of Minnesota, Minn., 67 S Ct. 
677, 301 US. 234, 81 L.Ed. 1061, 113 
ALR 228. 

81. Fla—Gay v. Bessemer Proper¬ 
ties, 32 So 2d 587, 169 Fla. 729. 

88. U.S —Curry v. McCanless, Tenn., 
69 SCt. 900, 307 U.S 367, 83 LEd. 
1339, 123 A.L R. 162. 

83, U S.—Curry v. McCanless, supra 
Ohio—American Roiling Mill Co. v. 

Evatt, 17 Ohio Supp. 77. 

61 C.J. p 226 note 49. 

84. U.S —Curry v. McCanless, Tenn., 
69 S.Ct 900. 307 U.S. 367, 88 L.Ed. 
1839, 123 AL.R. 162. 

Statute held to authorise levy of 
taxes on intangibles of residents of 
state, whether or not such property 
is physically within state.—Starkey 
v. Carson, 189 So. 389, 138 Fla. 311. 
86. Aris.—Kelly v. Bastedo, 220 P.2d 
1069, 70 Arlz. 371. 

88. U.S.—Greenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 S. 
Ct. 1400, 331 U.S. 486, 91 L.Ed. 1621, 
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172 A.L R. 829, rehearing denied 68 
S.Ct. 28, 832 U.S 784, 92 L.Ed. 367- 
Rounds & Porter Lumber Co. v. 
Livesay, C.C.A.Okl., 66 F.2d 298— 
Nevin v. Martin, D.CN.Y., 22 F. 
Supp. 836, affirmed 69 SCt. 1046, 
307 US 615, 83 LEd. 1497. 

Aris.—Brophy v. Powell, 121 P.2d 647, 
58 Ariz. 543—Maricopa County v. 
Trustees of Arizona Lodge No. 2, 
F & A. M, 80 P 2d 955, 62 Ariz. 
329. 

Cal —Holly Sugar Corp. v. McColgan, 
115 P 2d 8, 18 Cal 2d 218—Southern 
Pac Co. v. McColgan, 156 P.2d 81, 
68 CalApp.2d 48. 

G a.—Suttles v. Owens-Illinois Glass 
Co., 69 S.E.2d 392, 206 Ga. 849— 
Suttles v. Northwestern Mut. Life 
Ins Co, 19 SE.2d 396, 193 Ga. 495, 
143 ALR. 343, opinion supplement¬ 
ed 21 S E 2d 696, 193 Ga. 495, 143 
A.L R. 343. 

Ill—Wheelock Lovejoy Co. v. Gill, 9 
N.E 2d 58, 366 Ill. 378. 

Ky—Wheeler v. Burgess, 93 S.W.2d 
351, 263 Ky. 693—Bwald’s Ex’r v. 
City of Louisville, 189 6.W. 438. 
172 Ky. 451, affirmed Fidelity & 
Columbia Trust Co. v. City of 
Louisville, Ky., 38 S.Ct 40, 245 
U.S. 54, 62 L.Ed. 145, L.R.A.1918C 
124. 

Mich.—Reliable Stores Corporation 
v. City of Detroit, 244 N.W, 208, 
260 Mich. 2. 

N.J.—Newark Fir# las. Co. State 
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in the absence of a showing of a different situs, 
as discussed infra g 118; or, as sometimes stated, 
in the case of a debt or obligation, in general the 
domicile of the creditor fixes the situs for purposes 
of taxation. 27 Consequently, if owned by a resident 
citizen, ordinarily such property is taxable, although 
the loan or investment is made or is payable in an¬ 
other state, 28 the debt, account, or other obligation 
involved is due from a nonresident, 22 the debt in¬ 
volved is secured by a mortgage on property situated 
in another state, as discussed infra subdivision b of 
this section, or the documentary evidence of the in¬ 
debtedness or other property right is kept in an¬ 
other state. 80 

Conversely, applying the rule of mobilia 
sequuntur personam, it has been held that a state 
may not tax credits, investments, securities, or other 


obligations belonging to nonresidents, 81 even though 
the basic transaction occurred, or the loans and in¬ 
vestments were made, within the state, 82 the debt, 
account, or obligation involved is due from a 
resident 28 or is represented by a judgment of a 
court of the state, 34 the debt involved is secured 
by a mortgage on property within the state, as dis¬ 
cussed infra subdivision b of this section, the evi¬ 
dences of indebtedness or documents involved may 
be within the state, 85 or the nonresident owner may 
be physically within the state. 36 

Since the maxim, mobilia sequuntur personam, is 
merely a legal fiction used to work out justice, as 
discussed in the definition of that maxim in 58 C.J.S. 
p 837 note 30, the maxim, when applied to taxation, 
must yield to logic and facts, 37 including the fact 
of actual control of the property involved, elsewhere 


Board of Tax Appeals. 193 A 912, 
118 NJ.Law 625, affirmed 198 A 
837, 120 NJ.Law 224, affirmed 59 
SCt 918, 307 US. 313, 616, 83 L 
Ed 1312. 

Ohio.—Kroger Grocery & Baking Co 
v Evatt, 79 N E 2d 228, 149 Ohio 
St 448—Sparks-Withington Co. v 
Glander, 79 N E 2d 133, 149 Ohio 
St 442—Senior v. Braden, 193 N E 
614, 128 Ohio St 597, reversed on 
other grounds 55 SCt 800, 295 
US 422, 79 LEd 1520, 100 AL 
R 794 

Okl —Colchensky v. Oklahoma Tax 
Commission, 86 P 2d 329, 184 Okl 
207. 

Pa.—Commonwealth v. Stewart, 12 A 
2d 444, 338 Pa. 9, affirmed Stewart 
v. Commonwealth of Pennsylvania, 
61 S.Ct. 446, 312 U.S 649, 86 L.Ed 
1101—Appeal of Sauer, 74 A 2d 700, 
167 Pa,Super 33—Commonwealth 
v Columbia Gas Sc Elect. Corp, 
Com.Pl., 47 Dauph.Co. 133, reversed 
on other grounds 8 A.2d 404, 336 
Pa. 209—In re Steele’s Estate, 
Orph, 68 Montg.Co. 49 
R I —Edwards v. Cardarelll, 14 A.2d 
693, 65 R.I. 236. 

Wash.—In re Eilermann’s Estate, 86 
P.2d 763, 179 Wash. 15. 

WVa.—In re Wheeling Steel Corpo¬ 
ration Assessment, 177 S E. 635, 
115 W.Va. 563, 104 A L.R. 802, af¬ 
firmed Wheeling Steel Corporation 
v. FOX, 66 S.Ct. 773, 298 U.S. 193, 
80 LEd. 1148, rehearing denied 57 
S.Ct. 4, 299 U.S 619, 81 LEd. 456 
Wls.—In re Ingram, 295 N.W. 749, 
236 Wls 449. 

61 C.J. p 226 note 51. 

aCaacftm, mobilia seamwtnr perso¬ 
nam, means only that it is the identi¬ 
ty or association of intangibles with 
the person of their owner at his domi¬ 
cile which gives jurisdiction to tax. 
XJ.s.—Cu try v. MoCanless, Tenn., 69 
SCt. 900, 807 U.S. 357, 83 L.Ed 
1339, 128 A.L.R. 162. 


Miss—Clement v Stone, 15 So.2d 
517, 195 Miss 774, 152 UR. 742 

Presumption 

Presumption is that Intangible per¬ 
sonal property has taxable situs in 
state of owner's domicile 
U S —Newark Fire Ins Co v. State 
Board of Tax Appeals, N.J, 69 S. 
Ct 918, 307 US 313, 83 LEd 1312 
Cal —Southern Pac Co v. McColgan, 
156 P 2d 81, 68 Cal App 2d 48 
61 C J p 226 note 52 [a] 

in Florida 

(1) The text rule has been recog¬ 
nized and followed —Smith v. Lum- 
mus, 6 So 2d 625, 149 Fla. 660—Wood 
v Ford, 3 So.2d 490, 148 Fla. 66— 
61 C.J. p 226 note 51. 

(2) It has been stated that intan¬ 
gible personal property, in contem¬ 
plation of law, accompanies person 
of owner and is taxable at his domi¬ 
cile, unless It has acquired business 
situs for taxation purposes elsewhere. 
—State ex rel. Seaboard Air Line R 
Co. v. Gay, 35 So 2d 403, 160 Fla 
445. 

(3) However, in a subsequent deci¬ 
sion, it was stated that, although in¬ 
tangible property, in contemplation 
of law, accompanies person of own¬ 
er, and, therefore, is ordinarily tax¬ 
able only at domicile of owner, such 
rule cannot be evoked to defeat the 
right of the state to Impose intangi¬ 
ble personal property tax.—State ex 
rel. U. S. Sugar Corp. v. Gay, Fla., 
46 So 2d 165. 

27. U S.—Kirtland v. Hotchkiss, 

Conn., 100 U.S. 491, 25 L.Ed. 65, 
558. 

61 C.J. p 227 note 53. 

28. Cal—Mackay v. *San Francisco, 
45 P. 696, 113 Cal. 392. 

61 C J. P 227 note 54. 

29. U.S.—Columbia Trust Co. v. City 
of Louisville, Ky., 38 S.Ct 40, 245 

231 


US. 54, 62 LEd. 145, LRA.1918C 
124 

61 C.J. p 237 note 55. 

30. U.S—Greenough v Tax Asses¬ 
sors of City of Newport, 67 S Ct. 
1400, 331 US 486, 91 LEd 1G21. 
172 A L R 329, rehearing denied 
68 SCt 28, 332 US. 784, 92 L.Ed. 
367. 

Wis—In re Ingram, 295 NW. 649, 
236 Wis. 449. 

61 CJ p 227 note 57. 

31. Fla—Gay v. Bessemer Proper¬ 
ties, 32 So 2d 687, 159 Fla 729 

Ga —Suttles v Northwestern Mut. 
Life Ins. Co., 19 S E 2d 396, 193 
Ga 495, opinion supplemented 21 
S E2d 695, 193 Ga 495 
61 C.J. p 227 note 58 
Property of nonresident generally see 
supra 55 107-111. 

Interest of nonresident vendor in 

contract to sell land within state 
was intangible property having situs 
at domicile of vendor.—In re Eiler- 
mann’s Estate, 35 P 2d 763, 179 Wash. 
15. 

32. Cal.—Westinghouse Electric Sc 
Mfg Co. v. Los Angeles County, 
205 P. 1076, 188 Cal. 491. 

61 C J p 228 note 59. 

33. Ind.—Theobald v. Clapp, 87 N. 
E 100, 43 Ind App. 191. 

61 C J. p 228 note 60. 

34. Kan.—Kingman County v. Leon¬ 
ard, 46 P 960, 57 Kan 531. 34 L R. 
A. 810, 57 Am SR 347—Dykes v 
Lockwood Mortg Co., 43 P. 268, 2 
Kan.App. 217. 

35. U.S.—Buck v. Beach, Ind, 27 S. 
Ct. 712, 206 U.S 392, 51 L Ed. 1114. 

61 C.J. p 228 note 63. 

38. Va.—Commonwealth v Kernock- 
an, 106 S E 367, 129 Va. 405. 

37. U3—Freeman v Hewitt, Ind, 
67 S.Ct. 274, 329 U.S. 249, 91 LEd. 
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than at the domicile of the owner.** The maxim 
does not always or absolutely apply in the case of 
intangible property, 89 and, according to some cases, 
it should not be applied where to do so would be 
productive of unjust consequences, 40 and cannot be 
applied for the purpose of taxing property situated 
in a jurisdiction other than, and not subject to taxa¬ 
tion in, the state which seeks to impose the tax, 41 
or when inconsistent with the express provisions of 
a valid statute. 42 So, intangible personal property 
may acquire a taxable situs where permanently lo¬ 
cated, employed, and protected. 43 

Situs fixed by state. Subject to the rule that a 
state cannot fix the taxable situs of intangible prop¬ 
erty where it has never come into the state and is 
not subject to the control of the state, 44 the power 
of a state 45 or territory, 46 unless constitutional re¬ 
strictions interfere, to give property of the nature 
here considered a situs of its own, apart from the 
domicile of the owner, for purposes of taxation, has 
been recognized, even where, as a result, the prop¬ 
erty of a nonresident becomes taxable 47 Accord¬ 
ing to some cases, however, a statutory provision 48 
in definite or positive terms 49 usually 50 is necessary 
in order to give intangible property such a situs. 


Time. Subject to constitutional restrictions, the 
right of a state to fix the time at which intangible 
property within its jurisdiction may acquire a tax¬ 
able situs has been recognized. 61 

Effect of temporary removal of evidence of in¬ 
debtedness. Where the taxable situs of intangibles 
has become fixed, the temporary removal of the in¬ 
strument representing such property from the state 
does not prevent the imposition of a tax. 62 

b. Particular Obligations, Securities, or Inter¬ 
ests 

The general rule fixing the eltue of Intangible* at the 
domicile of the owner has been applied to various obliga¬ 
tions, securities, or interests. 

The general rule fixing the situs of intangibles at 
the domicile of the owner has been recognized or 
applied in the case of accounts receivable, 63 the 
owner’s interest in a promissory note, 54 and bank 
deposits. 55 Accordingly, it has been held or recog¬ 
nized that, when owned by a resident of, or one 
domiciled in, a particular state, such intangibles 
have a situs and are taxable in that state notwith¬ 
standing the debt or obligation involved is due 


265, rehearing denied 67 S Ct. 497, 
329 U.S. 832, 91 L.Ed. 705. 

61 C J. p 228 note 68 

Property- 
In hands of: 

Nonresident agent see infra sub¬ 
division c of this section 

Trustee see infra 9 117. 

Of decedent’s estate see infra 9 

119. 

38 . U S.—Liverpool & London & 
Globe Ins Co v New Orleans, La, 
31 SCt 550, 221 US 346, 55 L Ed. 
762, LEA 1915C 903 

ND—-State v. Packard, 168 N.W. 673, 
40 ND. 182. 

39. US—Adams Exp. Co v Ohio 

State Auditor, Ohio, 17 SCt 604, 
166 US 186, 41 LEd. 965. 

61 C J. p 228 note 70 

40. Ky —Commonwealth ex rel 

Martin v Sutcliffe, 140 S.W.2d 1028, 
283 Ky 274 

61 C J. p 228 note 71. 

41. Fla.—State v. Beardsley* 82 6o. 
794, 77 Fla, 803. 

43 . Or.—Endicott, Johnson & Co. v 
Multnomah County, 190 P. 1109, 96 
Or. 679. 

43 . U.S.—Safe Deposit & Trust Co. 
of Baltimore, Md., v. Common¬ 
wealth of Virginia, Va., 60 S.Ct. 69, 
280 U.S. 83, 74 L.Ed. 180, 67 A L.R. 
386. 

61 C.J. P 228 note 74. 

Business situs see infra subdivision 
c of this section. 


44. * Okl —McIntosh v. Advance- 

Rumely Thresher Co., 246 P. 403, 
117 Okl 248 
61 C J p 228 note 75. 

Constitutional provision as to due 
process of law affecting questions 
as to situs see Constitutional Law 
9 648 e 

46. Ariz—Kelly v. Bastedo, 220 P 
2d 1069. 70 Ariz. 371 
Ky—Commonwealth v. Sun Life As- 
sur. Co. of Canada, 170 S.W.2d 890, 
294 Ky 19 

Neb—International Harvester Co v 
Douglas County, 20 N.W 2d 620, 
146 Neb. 655, statements to con¬ 
trary in Massey-Harris Co. v. 
Douglas County, 10 N.W.2d 346, 
143 Neb. 547. 

61 C J. p 229 note 76. 

Statute held to require that all tax. 
able intangible personalty having 
taxation situs in state be returned 
for taxation, where no business situs 
thereof elsewhere is shown.—Starkey 
v. Carson, 189 So. 385, 138 Fla. 301. 

46. US—Hill v. Carter, C.C A Ha¬ 
waii, 47 F 2d 869, certiorari denied 
52 SCt. 10, 284 US. 625, 76 L Ed 
532. 

61 C J p 229 note 77. 

47. La —General Electric Co. v. 
Board of Assessors, 46 So. 122, 121 
La. 116. 

N.D—State v. Packard, 168 N.W 
673, 40 ND. 182. 

Taxation of property of nonresident 
in general see supra 99 107-111. 

48 . Mich.—White Bros. Lumber Co. 
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v Corporation Tax Appeal Board, 
192 NW. 570, 222 Mich. 274. 

49. Mich —In re Dodge Bros., 217 N. 
W 777, 241 Mich. 665. 

61 C J p 229 note 80. 

50. Or.—Endicott, Johnson & Co. v 
Multnomah County, 190 P. 1109, 
96 Or 679. 

51. Okl —Commercial Inv. Trust 
Co, Inc v. Farve, 273 P. 226, 134 
Okl 133 

61 C J p 229 note 82. 

53. Okl —O’Dell v Industrial Ac¬ 
ceptance Corporation, 284 P. 1, 141 
Okl 174. 

61 C J. p 229 note 83. 

53. Ill.—W R Roach & Co. v. Hard¬ 
ing, 181 N.E. 331, 348 Ill. 454. 

61 C,J. p 229 note 85 
Situs of shares of stock: 

Corporations generally see infra 9 
130 b. 

Foreign corporations see infra 9 
196. 

54. Ga.—Davis v. Penn Mut. Life 
Ins Co., 32 6.E 2d 180, 198 Ga. 650, 
160 ALR. 778, certiorari denied 
67 S.Ct. 1353, 331 U.S. 829, 91 L.Ed. 
1844. 

61 C.J p 229 note 86. 

55 . Ari*. — (State Tax Commission v. 
Shattuck, 38 P.2d 631, 44 Ariz 379. 

N.J—McBride v. Jersey City, 22 A. 

2d 667, 19 N.J.Mlsc. 637. 

Ohio —iSparks-Withington Co. v. 

Glander, 79 N.B.2d 188, 149 Ohio St 
442. 

61 C.J. p 229 note 87. 
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from a nonresident, 66 or the documentary evidence 
thereof is kept outside the state. 67 Conversely, such 
property, when owned by a nonresident, in the ab¬ 
sence of a showing to the contrary, does not have a 
situs and is not taxable in a particular state not¬ 
withstanding the debt or obligation involved is due 
from a resident 58 or the documentary evidence 
thereof is kept within the state 59 There are, how¬ 
ever, general expressions to the effect that promis¬ 
sory notes 60 and bank notes or bills 61 may be treated 
as property where found for purposes of taxation, 
and under statutes in some jurisdictions the tend¬ 
ency has been not to assign to a promissory note 
owned by a resident a taxable situs within the state 
where the note is held elsewhere and the transaction 
in connection with which the note was given was 
conducted wholly outside the state. 62 The authority 
of a state to fix a time as of which a promissory 
note shall acquire a taxable situs has been recog¬ 
nized, 63 and, where the situs of a note for the im¬ 
position of a tax thereon becomes fixed in a par¬ 
ticular state, its removal from the state does not 
prevent the imposition of the tax. 64 


Mortgages and loans or credits secured by mort¬ 
gage . The general rule that the situs of intangible 
personal property for purposes of taxation is at the 
domicile of the owner applies to a mortgage when 
regarded as an investment or security, 65 and to an 
evidence of indebtedness secured by mortgage. 66 
Ordinarily, therefore, a mortgage on land in another 
state, or the interest secured by such mortgage, 
owned by a resident or person domiciled in a par¬ 
ticular state, is taxable in the state of domicile or 
residence, 67 even though the evidence or the in¬ 
debtedness secured is kept outside the state. 68 Con¬ 
versely, in the absence of a statute establishing a 
different rule, a mortgage or mortgage credit 69 on, 
or secured by, land situated within a particular 
state 70 or territory, 71 or an evidence of indebted¬ 
ness, secured by such a mortgage, 72 is not taxable 
by that state or by its authority when the owner 
and holder of the mortgage or evidence of indebted¬ 
ness is a nonresident, regardless of the mere fact 
that the documents involved are within the state. 73 
For purposes of taxation a state may, however, by 
statute give a mortgage on real property within the 
state a situs within the state, 74 especially where 


66. US —Columbia Trust Co. v. 
City of Louisville, Ky , 38 S Ct 40, 
245 US 64, 62 L Ed 145, L R A. 
1918C 124. 

61 C J. p 229 note 88. 

Proceeds of insurance policy 

Under statute relating to situs of 
Intangible personal property, situs 
for ad valorem taxation of resident 
beneficiary's right to proceeds of life 
policies left with foreign companies 
was in state—Board of Tax Sup'rs 
of Jefferson County v. Helm, 181 S. 
W.2d 452, 297 Ky. 803. 

67. N H.—Crosby v. Town of 
Charlestown, 95 A. 1043, 78 NH 39. 

61 C.J. p 230 note 89. 

68 . Arlz—State Tax Commission v. 
Shattuck, 38 P.2d 631, 44 Ariz. 379 

Okl —Shidler v. Ross, 113 F.2d 603, 
189 Okl. 65 
61 C J. p 230 note 90. 

69. U S —Buck v Beach, Ind , 27 S 
Ct 712, 206 US 392, 51 L Ed 1106. 

61 C.J. p 230 note 91. 

60. U.S.—New Orleans v. Stempel, 
La., 20 « Ct. 110, 175 U.S. 309, 44 
LEd. 174. 

61 C.J. p 230 note 92. 

61. US—New Orleans v. Stempel, 

supra. 

61 C.J. p 230 note 93. 

68 . Mo—Leavell v Blades, 141 S. 

W. 893, 237 Mo. 695 
61 C.J. p 230 note 94. 

63. Okl.—Commercial Inv. Trust Co. 

v. Farve, 273 P. 226, 134 Okl. 133 
II C.J. p 230 note 95. 


84b Tex.—Carmody v. Clayton, Civ. 

App, 154 S W. 1067. 

61 C J p 230 note 96. 

85. Miss.—Adams v. Colonial, etc, 
Mortg Co., 34 So 482, 82 Miss. 263, 
100 Am S R. 633, 17 LRA.N S., 138 
61 C J. p 230 note 99. 

88. Kan—Gibbins v. Adamson, 48 P. 

871, 5 Kan App. 90. 

61 C J. p 230 note 1. 

87. U.S—Curry v McCanless, Tenn , 
59 SCt. 900, 307 US. 357, 83 L Ed 
1339, 123 A.LR. 162. 

61 C J. p 231 note 2. 

68. Conn —Lockwood v. Blodgett, 
138 A. 520, 106 Conn. 525. 

61 C.J p 231 note 3. 

69. Ohio —Lee v. Dawson, 8 Ohio 
CirCt 365, 4 Ohio Cir.Dec. 442. 

Puerto Rico.—Union Central Life Ins. 
Co v. Gromer, 19 Puerto Rico 856. 

70. Ga.—Davis v. Penn Mut Life 
Ins Co, 32 SE.2d 180, 198 Ga 550, 
160 ALR 778, certiorari denied 
67 SCt. 1353, 331 US 829, 91 LEd. 
1844—Suttles v. Associated Mortg. 
Cos, 17 SE.2d 272, 193 Ga 78. 

61 C J. p 231 note 5. 

XU Florida 

(1) It has been stated that fact 
that indebtedness may be secured by 
mortgage on real property situated 
in state other than domicile or busi¬ 
ness situs of owner of the debt wiU 
not give indebtedness a tax situs in 
state where real property is located, 
and, thus, state could not, with re¬ 
spect to as much of mortgage debt 
as was evidenced by bonds or other 
like obligations in hands of or deliv¬ 
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erable to nonresident bondholders, 
impose class C intangible personal 
property tax and collect it at time 
mortgages were presented for re¬ 
cordation —State ex rel Seaboard Air 
Line R Co. v. Gay, 35 So 2d 403, 160 
Pla. 445. 

(2) However, in a subsequent de¬ 
cision it was held that, since rule of 
taxability of intangible property only 
at domicile of owner cannot be evok¬ 
ed to defeat right of state to tax 
intangible personal property, statute 
imposing tax on notes secured by 
mortgage on property situated in 
state does not exempt obligations 
owned by nonresidents —State ex rel. 
U. S. Sugar Corp. v. Gay, Fla, 46 So. 
2d 165 

71. Puerto Rico —Union Central Life 
Ins Co. v. Gromer, 19 Puerto Rico 
856 

72. Ga—Davis v Penn Mut. Life 
Ins. Co, 41 S E 2d 406, 201 Ga. 821, 
certiorari denied 67 SCt 1353, 331 
US 829, 91 LEd. 1844—Davis v. 
Metropolitan Life Ins. Co., 26 B E. 
2d 618, 196 Ga. 304. 

61 C.J. p 231 note 7. 

73. Ariz.—Maricopa County v. Trus¬ 
tees of Arizona Lodge No 2, F & 
A. M., 80 P 2d 955, 52 Ariz. 329. 

Ga—Suttles v. Associated Mortg 
Cos., 17 S E.2d 272, 193 Ga. 78 
61 C.J. p 231 note 8. 
property of nonresident generally see 
supra 99 107-111. 

74. Md.—Musgrove v. Baltimore & 
Ohio R. Co., 75 A. 245, 111 Md. 629. 

61 C.J. p 231 note 9. 
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under the law of the state a mortgagee acquires an 
interest in the land and not a mere lien, 75 notwith¬ 
standing the mortgagee is a nonresident. 75 

Governmental obligations and securities . In ac¬ 
cordance with the general rule, bonds issued by 
states, 77 municipalities, 78 or foreign governments 79 
ordinarily have their situs for taxation at the domi¬ 
cile of the owner, and are, therefore, taxable in 
the state in which the owner is domiciled 80 not¬ 
withstanding they are kept or deposited outside the 
state. 81 So it has been held that stock representing 
the debt of a municipality, owned by a nonresident, 
is not taxable in the state in which the municipality 
is located. 82 There are, however, general expres¬ 
sions to the effect that state 83 and municipal 84 bonds 
may be treated as property in the place where found 
regardless of the domicile of the owner, but there 
is also authority for the view that bonds are not 
completely assimilated to tangible property for the 
purpose of determining situs for taxing purposes. 85 

Seats in stock exchanges and chambers of com¬ 
merce, . In accordance with the general rule, it has 


been held that a membership in the New- York 
Stock Exchange owned by a person domiciled in 
a state other than New York may have a taxable 
situs in such other state. 86 A state may, however, 
fix a situs for taxation of a membership in a cham¬ 
ber of commerce organized in such state notwith¬ 
standing such membership is owned by a nonresi¬ 
dent. 87 

c. Business Situs 

At a general rule Intangible property may acquire 
a business situs, for the purpose of taxation, in a state 
other than that in which the owner Is domiciled. 

While some decisions have refused to recognize 
the existence of a so-called “business situs” chang¬ 
ing or interfering with the situs of domicile m the 
absence of statutory provision therefor, 88 sometimes 
under statutes providing therefor, it is usually 
recognized that intangible property may acquire a 
business situs, for the purpose of taxation, in a 
state other than that in which the owner is dom¬ 
iciled, 89 if it becomes an integral part of some 


75. Md —Allen v. National State 
Bank, 48 A 78, 92 Md 609, 84 Am 
SH 617, 52LRA 760 

Situs of mortgagee's interest as real 
property see supra 9 113. 

76. Md —Musgrove v Baltimore & 
Ohio R. Co., 76 A 245, 111 Md 629 
—Allen v. National State Bank, 48 
A. 78, 92 Md 609, 84 Am SR 517, 
62 LR.A. 760. 

77. La.—State v Board of Asses¬ 
sors, 18 So. 619, 47 La Ann 1544 

Mo —State ex rel American Cent 
Ins, Co v. Gehner, 9 S W.2d 621, 
ZiO Mo 901, 69 ALR 1041. 

78. Mo.—State ex rel. American 
Cent. Ins. Co. v. Gehner, supra. 

70. Mo.—State ex rel American 
Cent. Ins. Co. v. Gehner, supra. 

80. La—State v. Board of Asses¬ 
sors, 18 So. 619, 47 La.Ann 1644. 

Mo.—State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W 2d 621, 
320 Mo, 901, 69 A.L.R. 1041. 

8L. La.—State v. Board of Asses¬ 
sors, 18 So 619, 47 La.Ann. 1644. 

Mo —JState ex reL American Cent. 
Ins. Co v. Gehner, 9 S.W.2d 621, 
320 Mo 901, 69 AIR, 1041. 

83. Md—Baltimore v. Hussey, 9 A 
19, 78 Md. 112. 

88 . U.S —State Tax, etc., Bonds 
Case, Pa., 15 Wall. 300, 21 L.Ed 
179. 

84. US,—New Orleans v. Stemple, 
La., 20 S.Ct. 110, 176 US. 309, 44 
L.Bd. 174. 

61 C.J. p 233 note 41. 

88. U.S —Blodgett v. Silberman, 

Conn., 48 SCt. 410, 277 U.S. 1, 72 
I*Ed. 749. 


86. Ohio—Anderson v Durr, 126 N. 
E 57, 100 Ohio St. 251, 17 A L R 
82, affirmed 42 S.Ct 15, 257 US. 99, 
66 LEd 149. 

87. U.S—Rogers v. Hennepin Coun¬ 
ty. Minn, 36 S.Ct. 265, 240 US 
184, GO L.Ed 694. 

Minn—State v Lord, 161 N.W. 616, 
136 Minn. 260 

88. Ariz—Maricopa County v. Trus¬ 
tees of Arizona Lodge No 2, F. & A. 
M., 80 P 2d 955, 52 Ariz. 329 

Mich.—Reliable Stores Corporation v 
City of Detroit, 244 N.W 208, 2G0 
Mich. 2. 

61 C J. p 233 note 46. 

80. U S —First Bank Stock Corp. v. 
'State of Minnesota, Minn , 57 S.Ct. 
677, 801 U.S. 234, 81 L.Ed. 1061, 113 
A.L.R 228. 

Cal.—Holly Sugar Corp. v, McColgan, 
115 P 2d 8, 18 Cal 2d 218—Miller 
v. McColgan, 110 P.2d 419, 17 Cal. 
2d 432, 134 A.L R 1424—Southern 
Pac. Co. v. McColgan, 156 P.2d 81, 
68 Cal App 2d 48. 

Cohn.—Corpus juris cited la Manu¬ 
facturers' Trust Co. v. Hackett, 170 
A. 792, 793, 118 Conn 101. 

Fla.—Wood v. Ford, 3 So.2d 490, 148 
Fla. 66. 

Ga.—Suttles v. Owens-Illinois Glass 
Co., 69 S.E.2d 392, 206 Ga. 849— 
Colgate-Palmollve-Peet Co. v. Da¬ 
vis, 27 S E 2d 326, 196 Ga. 681. 
Minn—Cargill, Inc, v. Spaeth, 10 N. 

W.2d 728, 215 Minn. 540. 

Mont.—Commercial Credit Co. V. 
O'Brien, 146 P.2d 687, 115 Mont. 
199, appeal dismissed 65 S.Ct. 75, 
823 U.S. 665, 89 L.Ed. 641. 

NX.—Mecklenburg County v. Sterchi 
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Bros Stores. 185 S E 454, 210 N.C. 

79 

Okl —Kahan v Schonwald, 135 P.2d 
971, 192 Okl. 307—Sunray Oil Corp. 
v Oklahoma Tax Commission, 134 
P 2d 995, 192 Okl 159—Ford Motor 
Co v State, 62 P.2d 48, 178 Okl. 
198—State v. Atlantic Oil Produc¬ 
ing Co, 49 P.2d 634, 174 Okl. 61. 
Va.—Commonwealth v. Appalachian 
Elec. Power Co., 68 S.E.2d 122, 193 
Va, 37. 

W.Va—In re Wheeling Steel Corpo¬ 
ration Assessment, 177 BE 535, 
115 W.Va 653, 104 ALR. 802, af¬ 
firmed Wheeling Steel Corporation 
v Fox, 56 SCt 773, 298 U.S 193, 

80 LEd. 1143, rehearing denied 67 
S.Ct. 4, 299 US. 619, 81 L Ed 456 

Wis.—In re Ingram, 295 N.W. 749, 236 
Wis. 449. 

61 C J. p 233 note 47. 

Beaeflt mad protection basis 

Benefit and protection of state laws 
enjoyed by owner of intangibles hav¬ 
ing business situs in that state fur¬ 
nishes proper basis for taxation of 
intangibles by such state. 

U.S —First Bank Stock Corp. v. State 
of Minnesota, Minn., 67 S.Ct. 677, 
301 U.S. 284, 81 L.Ed. 1061, 118 A. 
L.R. 228. 

Fla.—Smith v. Lummus, 6 So.2d 625, 
149 Fla. 660. 

nonresident owner or assignee of 
bonds secured by trust deed may es¬ 
tablish tax situs therefor In state.— 
Kansas City Life Ins. Co. v. Duvall, 
104 S.W.2d 11, 129 Tex. 287. 

Xu Kentucky 

(1) Early decisions held that in¬ 
tangible personal property owned by 
nonresident could acquire business 
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local business, 90 even though the credit or obliga¬ 
tion involved is not evidenced by a writing, 91 and, 
according to some authority, even though such 
credit or obligation is not in the hands of an 
agent; 93 and the propriety of taxing intangible 
property of a nonresident, which has acquired a 
business situs within the state, has been recognized 
or upheld. 93 

While it has been held that it is impossible to 
frame an accurate formula which will include every 
case properly subject to the operation of the rule 
of “business situs,” and exclude every case legally 
beyond its operation, as each case is largely de¬ 
pendent on its own facts, 94 the term “business situs” 
has been defined as a situs in a place other than 
the domicile of the owner, where such owner, 
through an agent, manager, or the like, is conduct¬ 
ing a business out of which credits or open accounts 


grow and are used as a part of the business of the 
agency, 95 and the courts have laid down certain 
conditions which ordinarily should exist in order 
that intangibles may have a business situs apart 
from the domicile of the owner. 90 Thus, the ne¬ 
cessity for some business use of the intangibles 
involved or some authority to manage, control, or 
deal with them in a business way in the state in 
which, it is claimed, a business situs exists, has 
been asserted or recognized, 97 as has the necessity 
that the business should have more or less independ¬ 
ent status, 98 and in this latter connection it has 
been laid down that the possession and control of 
the property right must be localized in some in¬ 
dependent business or investment away from the 
owner’s domicile, so that the substantial use and 
value of such property right primarily attach to, 
and become an asset of, the outside business, 99 in 


situs in state and was subject to 
taxation —Higgins v Commonwealth, 
103 8W. 306, 126 Ky 211—Com¬ 

monwealth v. R. G. Dun & Co, 102 
S.W. 869. 126 Ky. 108, 10 L R A,N. 
S, 920 

(2) Subsequent amendment to stat¬ 
ute providing that Intangible proper¬ 
ty shall be taxed at domicile of ben¬ 
eficial owner and that property of 
nonresident beneficiary shall not be 
taxed at residence of his local trustee 
constituted legislative overruling of 
“business situs doctrine ”—Commer¬ 
cial Credit Co v Commonwealth ex 
rel Oates, 178 SW2d 188, 296 Ky 
826—Commonwealth v Sun Life As- 
sur. Co. of Canada, 170 S W 2d 890, 
294 Ky. 19. 

(3) Under such statute nonresi¬ 
dent’s intangible personalty was not 
taxable in Commonwealth even if it 
had acquired a business situs therein 
—Commonwealth v Sun Life Assur 
Co. of Canada, supra. 

(4) However, a further amendment 
to the statute reestablished the busi¬ 
ness situs doctrine and subjected 
nonresident’s intangible personal 
property to tax where it had acquired 
a business situs.—Commercial Credit 
Co. v. Commonwealth ex rel. Oates, 
178 S.W.2d 188, 296 Ky. 826—Com¬ 
monwealth v Sun Life Assur Co. of 
Canada. 170 S.W 2d 990, 294 Ky. 19 

(5) Thus, under present statutory 
provisions, Intangibles, such as notes, 
accounts receivable, bonds, and simi¬ 
lar securities, owned by nonresident, 
which are not temporarily brought 
into Kentucky but are being held 
here by a fiduciary or other agent 
who controls, manages, and invests 
them In owner’s business in Ken¬ 
tucky, so that they become an inte¬ 
gral part thereof, acquire a business 
situs In Kentucky and are taxable.— 
Board of Tax Sup’rs of Jefferson 


County v Baldwin Piano Co., 178 S 
W 2d 212, 296 Ky 673 

90. U.S—Wheeling Steel Corp. v. 
Fox, WVa, 56 S Ct 773, 298 US 
193, 80 L Ed. 1143, rehearing denied 
57 SCt 4, 299 US. 619, 81 L Ed 
456. 

Ga—Suttles v Northwestern Mut 
Life Ins Co, 19 S E 2d 396, 193 
Ga 495, opinion supplemented 21 
S E 2d 695, 193 Ga. 495. 

Ill —reople v McGraw Elec Co , 30 
NE 2d 903, 375 Ill 241 
Minn.—Baker v. State, 242 NW. 697, 
186 Minn. 160 

N.Y —People ex rel. Tobacco & Allied 
Stocks v Graves, 294 N Y S. 995, 
250 App Div 149, motion denied 
297 NYS 797, 251 App Div. 751, 
affirmed 14 N E 2d 821, 277 N.Y. 
723 

Identification with economic struc¬ 
ture 

A business situs of intangible prop¬ 
erty for taxation arises from owner’s 
employment of wealth represented 
thereby as integral portion of busi¬ 
ness activity of particular place, so 
that property becomes Identified with 
economic structure of such place and 
loses its identity with owner’s domi¬ 
cile —Holly Sugar Corp. v. McColgan, 
115 P.2d 8, 18 Cal 2d 218. 

91. Iowa.—Crane Co. v. City Coun¬ 
cil of Des Moines, 225 N.W. 844, 208 
Iowa 164. 

Or.—Endicott, Johnson & Co v. Mult¬ 
nomah County, 198 P. 1109, 96 Or. 
679. 

98. Ind —Miami Coal Co. v. Fox, 
176 N.E. 11, 203 Ind. 99. 

61 C J. p 233 note 49. 

93. Iowa.—Crane Co. v. City Coun¬ 
cil of Des Moines, 225 N.W. 244, 
208 Iowa 164. 

61 C.J. p 233 note 50. 

94. Conn.—Manufacturers' Trust Co. | 
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v. Hackett, 170 A. 792, 118 Conn. 
101 

Ga.—Davis v Penn Mut Life Ins. Co., 
41 S E 2d 406, 201 Ga. 821, certio¬ 
rari denied 67 SCt 1353, 331 US 
829, 91 LEd 1844 

Or—Endicott, Johnson & Co. v. Mult¬ 
nomah County, 190 P. 1109, 96 
Or. 679 

95. Conn —Manufacturers* Trust Co 
v Hackett, 170 A 792, 118 Conn 
101 

Iowa,—Crane Co v City Council of 
Des Moines. 225 N.W 344, 208 Iowa 
164. 

Okl.—Groseclose v. Sutherland, 153 
P 2d 479, 194 Okl 479 
Bookkeeping methods or use 

Jurisdiction of state to levy and 
collect tax on intangibles which have 
business situs in state is not to be 
determined by bookkeeping methods 
of either owner or by use of such in¬ 
tangibles in the state —Commercial 
Credit Co v O’Brien, 146 P 2d 637, 
115 Mont. 199, appeal dismissed 65 S 
Ct 75, 323 US 665, 89 LEd 641. 

96. Conn —Manufacturers’ Trust Co. 
v. Hackett, 170 A. 792, 118 Conn. 
101 . 

61 C.J. p 234 notes 54-62. 

97. Kan.—Board of Com'rs of John¬ 
son County v. Hewitt, 93 P. 181, 76 
Kan. 816, 0.4 L.R A..N.S., 493. 

61 C.J. p 234 note 54. 

98. Cal.—Westinghouse Electric Sc 
Mfg. Co. v. Los Angeles County, 
205 P. 1076,188 Cal. 491. 

Ohio.—Tax Commission v. Kelly- 
Springfleld Tire Co., 175 N.E. 700, 
38 Ohio App. 109. 

99. Conn—Manufacturers’ Trust Co. 
v. Hackett, 170 A. 792, 118 Conn. 
101 . 

Okl.—Groseclose v. Sutherland, 153 
P.2d 479, 194 Okl. 479—In re Har¬ 
ris Upham & Co., 148 P.2d 191, 194 



I 116 


TAXATION 


84 C.J.S, 


other words, while the nonresident may own the 
business, the business controls and utilizes in its 
own operation and maintenance the credits and in¬ 
come thereof. 1 So, also, there should usually be 
some degree of permanency of location of the 
credits or obligations involved 2 and of continuity 
of the business or transactions affecting or giving 
rise to such credits or obligations, 3 as distinguished 
from a mere temporary business or isolated trans¬ 
actions, 4 and, thus, a mere temporary presence of 
the intangible property m question, or of the evi¬ 
dence thereof, for a particular purpose, 5 mere 
presence for safe-keeping, 6 or a single or isolated 
transaction, is not sufficient. 7 

[ The principle of mobilia sequuntur personam with 
respect to the taxable situs of intangible personal 
property has been modified by reciprocal taxation 
statutes, 8 whereby all intangible personal property 
having a business situs m the state is taxable, and 
such property of a resident having a business situs 
outside the state is not taxable. 9 However, such 
statutory provisions have been held invalid 10 and 
unconstitutional as violating the equal protection 


of law provision of the federal Constitution, dis¬ 
cussed in Constitutional Law § 520. Under such 
statutory provisions it had been held that intangi¬ 
bles owned by a nonresident cannot be taxed unless 
they are both used in a business in the state and 
arise out of the business transacted within the 
state, 11 and that the intangible personal property of 
a resident, consisting of deposits, must be used 
exclusively in another state in order to be nontax- 
able, 12 although other decisions have held that ac¬ 
counts receivable of a resident need not be used 
exclusively m the other state m order to be non- 
taxable, but it is sufficient if they are used partly 
m payment of the expenses of the out-of-state busi¬ 
ness, and the balance, if any, remitted to the 
resident. 13 

Statutory provision for taxation of capital, prop - 
erty, credits, and obligations of persons doing busi¬ 
ness. Some statutes specifically provide that cer¬ 
tain obligations, including accounts and credits of 
nonresidents, originating from business done m the 
state, shall have a taxable situs in the state. 14 So, 
also, capital or sums invested by nonresidents in 


Okl. 155—Kahan v. Schonwald, 135 
P 2d 971, 192 Okl 307 
WVa—In re Carbon Co. Assessment, 
190 SE 546, 118 W.Va 348. 
«1CJ.P 234 note 56 
1. Cal.—Westinghouse Electric & 
Mfg. Co v Los Angeles County, 
205 P. 1076, 188 Cal. 491. 

8. Conn.—Manufacturers’ Trust Co. 
v. Hackett, 170 A. 792, 118 Conn 
101 . 

N.C.—Mecklenburg County v. Sterchi 
Bros. Stores. 185 S.E 454, 210 N.C. 
79. 

61 C.J. p 234 note 68. 

3. Cal.—Holly Sugar Corp v. Me- 
Colgan, 115 P 2d 8, 18 Cal 2d 218. 

Conn.—Manufacturers* Trust Co, v. 

Hackett, 170 A. 792, 118 Conn. 10,1. 
61 C J. p 234 note 59 

4. Conn.—Manufacturers' Trust Co. 
v. Hackett, supra. 

7ar-fluag business 

Rule that choses in action may ac¬ 
quire taxable situs apart from own¬ 
er's domicile if they become Integral 
part of local business was Inapplica¬ 
ble to accounts receivable arising 
from far-flung business.—-American 
Barge, Line Co. v. Board of Sup’rs of 
Tax of Jefferson County, 55 S.W.2d 
416, 246 Ky. 573. 

5. Okl.—Groseclose v. Sutherland, 
153 P.2d 479, 194 Okl. 479—In re 
Harris Upham & Co., 148 P.2d 191, 
194 Okl. 155—Kahan v. Schonwald, 
135 P.2d 971, 192 Okl. 307. 

61 C.J. P 234 note 60. 

0b Iowa.—Crane Co v. City Coun¬ 
cil of Des,Moines, 225 N.W. 344, 208 
Iowa 164. 


i Okl —Groseclose v Sutherland. 153 P 
2d 479, 194 Okl 479—In re Harris 
Upham & Co, 148 r 2d 191, 194 
Okl 155—Kahan v. Schonwald, 135 
P 2d 971, 192 Okl. 307. 

7. Cal —Hinckley v San Diego Coun¬ 
ty. 194 P. 77, 49 Cal App 668 

Iowa—Crane Co. v. City Council of 
Des Moines, 225 N.W. 344, 208 Iowa 
il64. 

8. Ohio—Sparks-Withington ,Co. v. 
Glander, 79 N E 2d 133, 149 Ohio 
St. 442. 

9. Mich.—Cleveland-Cliffs Iron Co 
v. State of Mich , Dept, of Revenue, 
45 N W 2d 46, 329 Mich. 225 

Ohio.—Kroger Grocery & Baking Co 
v. Evatt, 79 NE 2d 228, 149 Ohio St. 
448—Sparks-Withington Co. v 

Glander, 79 N E 2d 133, 149 Ohio 
St 442—Haverfleld Co v Evatt, 
54 N.E 2d 149, 143 Ohio St 58- 
Ransom & Randolph Co v. Evatt, 
52 N E 2d 738, 142 Ohio St 398. 
Multiple taxation 

(1) Legislation was enacted to 
avoid taxation of intangible person¬ 
al property in more than one state. 
—Ransom & Randolph Co. v. Evatt, 
supra. 

(2) Taxability in more than one Ju¬ 
risdiction see infra fi 118. 

Partnership interest 

Where partnership had been effect¬ 
ed originally outside state and was 
managed and income distributed out¬ 
side state, partner in state receiving 
such income was not subject to in¬ 
tangible personal property tax as¬ 
sessment—Knight v. Evatt, 7 Ohio 
Supp. 112. 


1 10. U S.—Wheeling Steel Corp v 
Glander, Ohio, 69 S Ct. .1291, 337 U 
S 562, 93 LEd 1544. 

Mich—Cleveland-Cliffs Iron Co v. 
State of Michigan, Dept, of Reve¬ 
nue, 45 N W 2d 46, 329 Mich 225 

11. Ohio—National Distillers Prod¬ 
ucts Corp. v. Glander, 80 N E 2d 
863, 150 Ohio St 229, reversed on 
other grounds Wheeling Steel Corp 
v. Glander. 69 S.Ct. 1291, 337 US 
662, 93 L Ed 1544, vacated on other 
grounds U. S. Gypsum Co v. Glan¬ 
der, 69 SCt. 1527, first case, 337 
US. 951, 93 L.Ed 1752, reversed 
on other grounds 69 S Ct 1527, sec¬ 
ond case, 337 U.S. 951, 93 L Ed 
1752 

12. Ohio.—Kroger Grocery & Baking 
Co. v. Evatt, 79 N.E 2d 228, 149 
Ohio St. 448. 

Compliance with statutory conditions 
In order that a bank deposit of 
one domiciled within the state may 
have a tax situs outside the state, 
there must be a compliance with all 
conditions, contained in code section 
giving such deposits a situs outside 
the state under certain circumstanc¬ 
es.—Kroger Grocery & Baking Co. v. 
Evatt, supra. 

13. Ohio.—Haverfleld Co. v. Evatt, 
54 N.E.2d 149, 143 Ohio St. 58- 
Ransom & Randolph Co. v. Evatt, 
52 N.E.2d 738, 142 Ohio St. 398. 

14. La.—Bemis Bro. Bag Co. v. Lou¬ 
isiana Tax Commission, 103 So. 337, 
158 La 1. 

61 C.J. P 235 note 66. 

Property, capital, and credits of for¬ 
eign corporations see infra |i 189- 
195. 
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business done by them in the state may have a tax¬ 
able situs under a statute specifically imposing a tax 
on such capital or sums, 1 ® and the view has been 
taken that a like rule applies to property employed 
by a nonresident m trade or business in the state, 
even though the statute imposing a tax on such 
property does not specifically include nonresidents. 16 
So, also, under statutory provisions for the assess¬ 
ment or taxation of credits and obligations owned 
by nonresidents arising out of business done m the 
state by such nonresidents, the validity of which has 
been recognized, 17 such credits and obligations have 
a situs within the state for purposes of taxation, 18 
and, if such credits or obligations are otherwise 
within the purview of the statute, they are taxable 
notwithstanding they are not evidenced by written 
instruments, 19 or notwithstanding the evidence of 
the obligation or indebtedness involved is removed 
from the state, 20 at least where such removal is 
not permanent. 21 In order that such credits and 
obligations may have a situs within the state under 
such a statute, they must have arisen and been ac¬ 
cumulated in the course of business by one who 
is actually conducting a business in the state, 22 ei¬ 
ther in person or by an agent, 23 and the statute does 
not apply to all obligations owed by citizens of the 
state to residents of other states. 24 

Nonresident agent of resident owner. While the 
mere fact that securities are in the hands of a 
nonresident agent as custodian 26 or for the purpose 
of collecting the interest and installments of the 
principal and remitting such interest and install¬ 
ments to the resident principal 26 does not give 
such securities a “business situs” in the state of the 
agent’s domicile, it has been held that a business 

16. US—New York v Wells, NY., 

28 SCt 193, 208 U.S. 14, 62 L.Ed. 

370 

61 C.J. p 236 note 67. 

16. U.S.—McCutchen v Rice County, 

C.C.Minn , 7 F. 658, 2 McCrary 337 

17. U.S.—Metropolitan L Ins. Co. v 
New Orleans, La, 27 S.Ct. 499, 205 
U S 395, 51 LEd 853. 

61 C.J. p 235 note 70 

18. U.S—Metropolitan L. Ins. Co. v. 

New Orleans, supra. 

61 C J. p 235 note 70. 

18. U S —Liverpool, etc , Ins. Co v 
Board of Assessors, La., 31 SCt 
650. 221 U.S 346, 55 LEd 762, 

L.R.A1915C 903. 

20. ND.—State v. Packard, 168 N. 

W. 678, 40 ND. 182. 

21. U S.—Metropolitan L Ins Co. v 
New Orleans, La., 27 SCt. 499, 205 
U.S. 395, 61 L.Ed. 853. 

28. N.D.—State v. Packard, 168 N.W. 

673, 40 N.D. 182. 

61 C.J. p 235 note 74. 


situs is acquired where the agent has full control 
of the securities involved, including the collection 
of the amounts involved and the reinvestment of 
the proceeds. 27 It has been held, however, that 
such property which, although nominally under the 
management of a nonresident, is actually under the 
control of the resident principal, is taxable in the 
state in which the principal is domiciled. 28 So, also, 
according to some cases, a statute may make such 
property taxable to the principal, 29 and in some 
cases such property in the hands of a nonresident 
agent of a resident has been regarded as a “credit” 
within the meaning of a statute imposing a tax on 
“credits,” and taxable as such in the state in which 
the principal is domiciled. 30 

Resident agent of nonresident owner. The mere 
fact that intangible property of a nonresident is in 
the hands of a resident agent usually does not give 
such property a situs for taxation in the state in 
which the agent resides; 31 whether or not such 
property has a situs for taxation depends on how 
and for what purpose the property is in the pos¬ 
session of the agent. 32 In accordance with the 
general rule that certain intangible personal prop¬ 
erty may acquire a business situs apart from the 
domicile of the owner, intangible property of a 
nonresident under the management and control 
of a resident agent may have a taxable situs within 
the state, 33 as, for example, in the case of money, 
investments, and credits where the money is placed 
out, the debt contracted, and the investment con¬ 
trolled by a resident agent of the owner, who re¬ 
tains in his possession the securities or evidences of 
indebtedness representing the investment, 34 or 

29. NY —People v. Smith, 88 NY 
576. 

61 C J p 236 note 84 

30. Ohio—Conner v Wilson, 6 Ohio 
Dec, Reprint, 941, 9 Am L Rec 1 

Property taxable as "credit” in gen¬ 
eral see supra $79. 

31. Ga—National Mortg. Corp. v 
Suttles, 22 S E.2d 386, 194 Ga. 768. 

Va—Colonial-American Nat. Bank v 
Commonwealth, 171 S.E. 696, 161 
Va. 487 

61 C J. p 236 note 88. 

32. Ky.—Commonwealth v. Green, 
150 S W. 353, 150 Ky. 339. 

33. Neb.—Clay, Robinson & Co. v 
Douglas County, 129 N.W. 548, 88 
Neb. 363, L.R.A.1915C 922, Ann. 
Cas 1912B 756. 

61 C.J. p 236 note 81. 

34. Conn -^Manufacturers’ Trust Co 
v. Hackett, 170 A. 792, 118 Conn. 
101 . 

61 C.J. p 236 note 92. 


23. Va—Jamison v. Commonwealth, 
90 SE 640, 120 Va 137. 

61 C J p 235 note 75. 

24. Va—Jamison ▼. Common¬ 

wealth, supra. 

61 C J p 235 note 76. 

25. Conn—Manufacturers' Trust Co . 
v. Hackett, 170 A. 792, 118 Conn 
101—Lockwood v. Blodgett, 138 
A. 520, 106 Conn 525 

Wis—In re Ingram, 295 N.W. 749, 
236 Wis. 449. 

26. Conn —Manufacturers’ Trust Co. 
v. Hackett, 170 A. 792, .118 Conn 
101—Lockwood v Blodgett, 138 A. 
520, 106 Conn 525. 

Wis—In re Ingram, 295 N.W. 749, 
236 Wis 449. 

27. Kan —Buck v. Board of Com’rs 
of Miami County, 173 P. 344, 103 
Kan 270, LRA.1918F 1140. 

61 C.J. p 236 note 82. 

28. Ohio —Lee v. Dawson, 8 Ohio 
Clr.Ct. 365, 4 Ohio Cir.Dec. 443. 

237. 
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where the control and management of the business 
involved, including the credits and other intangibles 
connected with such business, are vested in the 
resident agent, 36 and in some states at least the 
power to tax such property has been exercised. 36 
Among other property of a nonresident under the 
control of a resident agent, which may have a situs 
for taxation, are a mortgage 37 on land within the 
state, 33 the vendor’s interest in contracts for the 
sale of lands within the state, 39 and money deposited 
in a bank by a resident agent to the credit of a 
nonresident if it is under the control of and used 
by the agent in his principal’s business within the 
state. 40 

The rule does not apply, however, where the al¬ 
leged agent does not have the control and manage¬ 
ment of credits involved, 41 or of the investment 
involved, 42 and the securities are placed in his 
hands merely for convenience or for the purpose 
of collection and remittance only, 43 as, for example, 
where a mortgage on land within the state is placed 
in the hands of a resident agent merely for the pur¬ 
pose of collection and remittance 44 or where money 
is deposited solely for the purpose of transmission 
through the bank to the nonresident principal in 
another state, as discussed infra § 118 a. 

d. Property of Person under Guardianship 

The rule Is that, In the absence of a statute fixing a 
different situs, intangible property owned by a minor 
ward Is taxable In the state of his domicile, although his 
guardian Is a nonresident, but under some statutory pro¬ 
visions, the state of domicile of the guardian may tax the 
Intangible property of a nonresident ward. 

Since the appointment of a guardian does not 
divest the ward of his title to property, as dis¬ 
cussed in Guardian and Ward § 75, and Insane 


Persons § 85, die rule is that, in the absence of a 
statute fixing a different situs, intangible property 
owned by a minor ward is taxable in the state of 
his domicile, although his guardian is a nonresi¬ 
dent 46 Although the state of residence or domicile 
of the guardian cannot tax the intangible property 
of a nonresident ward in the absence of a statute 
creating a situs for taxation of such property, 46 sub¬ 
ject to constitutional limitations, the power of the 
legislature to fix the situs of property of a person 
under guardianship has been recognized, 47 and, un¬ 
der some statutory provisions, it has been held that 
the state of the domicile or residence of the guard¬ 
ian may tax the intangible property of the nonresi¬ 
dent ward where the circumstances sufficiently 
localize the property in such state to warrant its 
taxation. 43 Where the domicile both of an insane 
person and of such person’s committee is outside the 
state, there is not a situs for taxation within the 
state notwithstanding such insane person is an in¬ 
mate of an institution within the state, 49 and it has 
been held that, where the guardian was appointed 
by a court of another jurisdiction and both the 
guardian and ward are nonresidents, the property is 
not taxable. 60 

§117. - Property Held by Trustee 

a. In general 

b. Interest of beneficiary 

a. In General 

Ordinarily the altue of Intangible personal property 
held by a trustee, for the purpose of taxation, Is at the 
domicile of the trustee, and the corpus of a trust estate, 
consisting of intangible personal property held by a non¬ 
resident trustee, is not taxable. 

Ordinarily, since the trustee holds the legal title, 


35. Ga.—Armour Packing Co. v. 
City Council of Augusta, 45 S B 
424, 118 Ga. 552, 98 Am.S.R. 128. 

61 C.J. p 236 note 93. 

36. Minn.—State v. London, etc., 
Mortg. Co., 83 N.W. 339, 80 Minn. 
277. 

61 C.J. p 236 note 94. 

37. N.Y.—People v. Smith, 88 N.Y. 
576. 

38. U.S.-—Bristol v. Washington 
County, Minn, 20 S Ct. 685, 177 TJ. 
S. 133, 44 L.Ed. 701. 

Neb.—Finch v. York County, 26 N. 
W. 589, 19 Neb. 60, 66 Am.R. 741. 

39. N.C.—Redmond v. Rutherford, 87 
N.C. 122. 

61 C.J. p 237 note 97. 

40. Ky.—Commonwealth v. Dun 6b 
Co., 102 S.W. 856, 126 Ky. 108, 81 
Ky.L. 661, 10 LR.A..N.&, 80. 

61 CJT. p 287 nota 98. 


41. Fla—Smith v. Lummus, 6 So.2d 
625, 149 Fla. 660. 

Okl.—In re Harris Upham & Co., 148 
P 2d 191, 194 Okl. 155. 

61 C.J p 237 note 99. 

42. Va.—Jamison v. Commonwealth, 
90 S.E. 640. 120 Va. 137. 

43. Ga.—National Mortg. Corp. v. 
Suttles, 22 S.E.2d 386, 194 Ga. 768. 

Ky.—Board of Tax Sup’ra of Jeffer¬ 
son County v. Baldwin Piano Co., 
178 S.W.2d 212, 296 Ky. 673. 

61 C.J. p 237 note 2. 

44. Ga.—Davie v. Metropolitan Life 
Ins. Co., 26 S E.2d 618, 196 Ga. 304 
—National Mortg. Corp. v. But¬ 
tles, 22 S.E.2d 386, 194 Ga. 768. 

61 C.J. p 237 note 3. 

45 . Va.—Taylor v. Commonwealth, 
98 S.E. 5, 124 Va. 446. 

61 C.J. p 239 note 21. 

48. K.I —Edwards v. Cardarelll, 14 
A.2d 693, 65 K.L 236. 

238 


Statute providing that intangible 
personal property of ward not resid¬ 
ing in state shall be taxed to resi¬ 
dent guardian in town wherein he 
resides does not create new situs 
for taxation of nonresident's intangi¬ 
bles and subject nonresident ward's 
intangibles in state to taxation, in 
view of statute declaring only tangi¬ 
ble personal property of nonresidents 
within state subject to taxation.—Ed¬ 
wards v. Cardarelll, supra. 

47. Md.—Baldwin v. Washington 
County, 36 A. 764, 86 Md. 145, er¬ 
ror dismissed 18 S.Ct. 989, 168 U.S. 
705, 42 L.Ed. 1213. 

61 C.J. p 239 note 22. 

48. Pa.—In re Provident Trust Co. of 
Philadelphia, 29 A.2d 624, 846 Pa. 
87. 

49. Va.—-Commonwealth v. Kerno- 
chan, 106 S.E. 367, 129 Va. 406. 

5a Md.—Kinehart v. Howard, 44 A. 
1040, 90 Md. L 
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the situs of intangible personal property held by a 
trustee, for thif purpose of taxation, is at the domi¬ 
cile of the trustee, 61 even though the cestui que trust 
is not a resident of the state in which the trustee is 
domiciled, 62 especially where the trustee also holds 
the property involved at his domicile. 62 

While the rule that trust property may have 
a situs for taxation at the domicile of the trustee 
has been recognized or applied where the trustee 
was appointed by a court of a state other than that 
of the state of domicile of the trustee, 64 even though 
the documents or evidences of indebtedness repre¬ 
senting the trust property are deposited outside the 
state of the trustee’s domicile, 66 and even though the 
beneficiary is a nonresident, 66 it has been held that 
the rule fixing the situs at the domicile of the trus¬ 
tee does not apply where the trustee was appointed 
by a court of another state, the trust property is 
kept outside the state, and the cestui que trust 
is a nonresident, 67 but it has been stated that it 
would seem that such decision was made because 
of the Fourteenth Amendment and that it does not 
give proper recognition to the state’s power to tax 
the owner of the legal title to the res. 58 Further¬ 
more, it has been held that mortgages on land in 
the state in which trust funds are invested by a 
trustee resident in such state have a situs for tax¬ 
ation in such state notwithstanding the trustee had 
acquired his authority as such under the laws of 


another state, 62 but the fact that a trustee, after 
acquiring his authority under the laws of one state, 
becomes a resident of another state does not give 
the trust property as such a situs for taxation in 
such other state. 60 Subject to constitutional limita¬ 
tions the legislature may fix the taxable situs of in¬ 
tangible property held by a trustee. 61 

On the other hand, the corpus of a trust estate, 
consisting of intangible personal property held by a 
nonresident trustee, is not taxable, 62 even where the 
beneficiary is domiciled in the state in which the 
attempt to tax is made. 62 Thus, the corpus of a 
trust in intangible property which is in the hands 
of the holder of the legal title as trustee, who has 
exclusive possession and control, and which is not 
subject to change by the beneficiary, has no taxable 
situs in another state in which the beneficiary is 
domiciled, 64 and such other state may not, even 
under a statute which may be construed to cover 
such property, levy a tax thereon 65 This rule has 
been applied to intangible personal property held 
by a nonresident individual trustee, even though the 
state attempting to tax i 9 the state of appointment 
of the trustee and the state of residence of the 
beneficiary, where the trustee has no property as 
trustee in the state, 66 although intangible personal 
property held by a nonresident corporate trustee 
has been held taxable under the same facts, since 
such corporate trustee by accepting appointment 


51. Mass.—Harvard Trust Co v 
Commissioner of Corporations and 
Taxation, 187 N.E. 696. 284 Mass 
226—First Nat Bank v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 181 N.E. 205, 279 Mass. <168 

Pa.—Commonwealth v. School Dist 
of Pittsburgh, Allegheny County, 
23 A 2d 496, 343 Pa. 394—Cumber¬ 
land County v. Lemoyne Trust Co, 
178 A. 32, 318 Pa 86—Appeal of 
Dixon, 11 A 2d 169, 138 Pa Super. 
385—Commonwealth v. School Dist 
of Pittsburgh, Allegheny County, 
Com.Pl„ 49 DauphCo. 417. 

61 C.J. p 237 note 6%. 

62 . u.S —Curry v. McCanless, Tenn , 
69 act. 900, 307 U S. 357, 83 L.Ed. 
1389, 123 A UR. 162. 

61 C.J. p 237 note 7. 

53. U.S.—Safe Deposit & Trust Co. 
of Baltimore, Md. v. Commonwealth 
of Virginia, Va, 60 S Ct 69, 280 
U.S. 83, 74 LEd. 180, 67 A.L.R. 
386. 

6il C.J. p 237 note 6. 

54. U.S.—Oreenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 
S.Ct. 1400. 331 U.S. 486, 91 L.Ed. 
1621, 172 A.L.R. 329, rehearing de¬ 
nied 68 act 28, 332 U.S. 784, 92 
L.Ed. 367. 

61 C.J. p 237 note 9. 


Benefit and protection provided 

As affecting power of state to tax 
resident trustee of foreign trust, 
such trustee would be entitled to 
same advantages from state law as 
any natural person there resident, 
and, thus, state offers benefit and 
protection through its law to resident 
trustee as owner of intangibles in 
foreign trust—Greenough v. Tax 
Assessors of City of Newport, supra. 

55. Mass —Welch v. City of Boston, 
109 N.E. 174, 221 Mass. 166, Ann. 
C&S.1917D 946. 

56. U S —Greenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 
S.Ct 1400, 331 U.S. 486, 9.1 L.Ed. 
1621, 172 A.L.R. 329, rehearing de¬ 
nied 68 SCt. 28, 332 U.S. 784, 92 
LEd 367. 

67. U S.—Goodsite v Lane, Ohio, 139 
F. 593, 72 CC.A. 281, 2 Ann Cas. 
849. 

58. U.S—Greenough v. Tax Asses¬ 
sors of City of Newport RI, 67 
S.Ct 1400, 331 U.S. 486, 91 L.Ed. 
1621, 172 A.L.R. 329, rehearing de¬ 
nied 68 S.Ct 28, 382 U.S. 784, 92 
L.Ed. 367. 

59. Pa.—Lewis v. Chester County, 
60 Pa. 825. 


60. Pa.—Lewis v. Chester County, 
supra. 

61. Ky.—Commonwealth ex rel Mar- 
tin v Sutcliffe, 140 S.W.2d 1028, 283 
Ky. 274. 

61 C.J. p 238 note 14. 

62. Mich—Goodenough v State, 43 
N W 2d 235, 328 Mich. 66, modified 
on other grounds 44 NW2d 161, 
328 Mich. 502—Tyler v. State, 18 
NW.2d 257, 311 Mich. 698. 

61 C J. p 238 note 15. 

63. Va.—Commonwealth v. Appala¬ 
chian Electric Power Co, 166 S E 
461, 159 Va. 462, certiorari denied 
Commonwealth of Virginia v. Ap¬ 
palachian Electric Power Co., 53 
S.Ct 405, 288 U.S. 613, 77 L.Ed. 987. 

61 C.J. p 238 note 16. 

84. U.S.—Safe Deposit & Trust Co. 
of Baltimore, Md. v. Commonwealth 
of Virginia, Va., 60 S.Ct 69, 280 
U.S. 83, 74 LEd. 180, 67 A.L R 
386. 

65. U.S—Safe Deposit & Trust Co. 
of Baltimore, Md v. Commonwealth 
of Virginia, supra. 

61 C.J. p 238 note 19. 

66 . R.I —Montgomery v. Vlrgadamo, 
77 A.2d 627, 77 R I. 483—Anthony 
v. Caswell, 1 A. 290, 15 RI. 159. 
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and qualifying to act as trustee in the state of ap¬ 
pointment acquires an official residence in the state 
for purposes of taxation of the trust estate. 67 In 
the application of this principle distinguishing be¬ 
tween a nonresident individual trustee and a non¬ 
resident corporate trustee, it has been held that, 
where the intangible personal property is held by 
nonresident individuals and a nonresident corpora¬ 
tion as trustees, the state of appointment has the 
power to tax the nonresident corporate trustee on 
its proportionate interest, as trustee, in the in¬ 
tangible res. 68 

While the determination of the taxable situs of 
intangible property under the above rules is a 
fairly simple one where there is only one trustee, 
the cases have reached various conclusions as to 
the taxation jurisdiction or situs of such property 
when it is held by several trustees residing in dif¬ 
ferent states, depending on the facts and circum¬ 
stances of the particular cases and the statutory 
provisions involved. 69 Tfhus, applying the general 
rules previously discussed, it has been held that, 
where there are several trustees residing in dif¬ 
ferent states, the intangible personal property has 
a situs for tax purposes in the state in which each 
trustee resides in proportion to his interest, 70 and a 
similar conclusion has been reached under statutory 
provisions providing for the proportionate taxation 
of a trust estate. 71 Furthermore, where several 
trustees were appointed in a state and their title to 
the intangible personal trust property is joint and 
the property is kept in the appointing state, it has 
been held, under statutory provisions requiring taxa¬ 
tion of intangible personal property held in trust, 
that the state of domicile of one of the trustees, 
which is not the state of appointment, has the power 
to tax such domiciled trustee on his proportionate 
interest, as a trustee, in the res, 72 although earlier 
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cases involving similar facts held that the state of 
domicile of one of the trustees under the statutes 
had no power to tax on the ground of comity, as 
the intangible trust property had acquired a taxable 
situs in the state where the trust was created, estab¬ 
lished, and administered. 73 However, it has been 
stated that, where there are two or more trustees 
residing in different states, where a different rule 
is not established by statute, the intangible personal 
property will be taxable in the state of the residence 
of the trustee who has actual custody or control of 
it, 74 and the state of the domicile or residence of 
the trustee having actual custody and control of the 
entire trust res is not required to hold immune from 
taxation a proportionate share of the corpus of the 
trust because one of the trustees is a nonresident, 76 
and intangible personal property held in trust by 
several trustees, as a unit m the state of domicile 
of one of the trustees, has been held not taxable 
by the state of domicile or residence of some of 
the trustees under a statute providing for the tax¬ 
ation of personalty held in trust, m the absence of 
a statutory provision requiring the division of trust 
property among resident and nonresident trustees. 76 

b. Interest of Beneficiary 

The equitable Interest or Intangible personal prop¬ 
erty right and Interest of a beneficiary in a trust con¬ 
sisting of personal property may be of such a nature 
that it has a taxable situs in the state of domicile or 
residence of the beneficiary. 

Although the state of domicile of the beneficiary 
cannot tax the corpus of a trust in intangible prop¬ 
erty in the hands of a nonresident trustee, as dis¬ 
cussed supra subdivision a of this section, the 
equitable interest or intangible personal property 
right and interest of a beneficiary in a trust con¬ 
sisting of personal property may be of such a nature 
that it has a taxable situs in the state of domicile 
or residence of the beneficiary, 77 and is taxable by 


67. R.I.—Montgomery v. Virgadamo, 
77 A.2d 627. 77 R.I. 483. 

68 . R.I.—Montgomery v. Virgadamo, 
supra. 

69. U.S—Greenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 
SCt. 1400, 331 U.S. 486, 01 L.Ed. 
1621, 172 A.L.R. 329, rehearing de¬ 
nied 68 S.Ct 28, 332 U.S. 784, 92 L 
Ed. 367. 

Fla.—Florida Nat. Bank v. Jackson¬ 
ville, 69 So 2d 751. 

Pa.—In re Dorrance’s Will, 3 A. 2d 
682, 833 Pa. 162, <127 A.L.R. 366. 

R.L-—Montgomery v. Virgadamo, 77 
A.2d 527, 77 R.X. 483. 

61 C.J. p 238 note 15 [b], [c]. 

70 . Cal.—Mackay v. City and County 
of San Francisco, 61 P. 382, 128 
Cal. 678. 


71. N.T.—People v. Wells, 74 N.E 
878, 182 N.Y. 314. 

72. U.S.—Greenough v. Tax Asses¬ 
sors of City of Newport, R. I., 67 
S.Ct 1400, 331 U.S. 486, 91 L Ed. 
1621, 172 A.L.R. 329, rehearing de¬ 
nied 68 S.Ct 28, 332 U.S. 784, 92 
L.Ed. 367. 

73. Mass.—Harrison v. Commission¬ 
er of Corporations and Taxation, 
172 N.E. 605, 272 Mass. 422, 71 A. 
L.R. 677—Newcomb v. Paige, 113 
N.E. 468, 224 Mass. 516. 

61 C.J. p 238 note 13. 

74. Fla.—Florida Nat. Bank of Jack¬ 
sonville v. Simpson, 59 So.2d 751. 

76. Fla.—Florida Nat. Bank of Jack¬ 
sonville v. Simpson, supra. 

76. Pa.—In re Dorrance'e Will, 8 A. 
2d 682, 333 Pa. 162, 127 A.L.R. 366. 

240 


77. U.S —Curry v. McCanless, Tenn , 
69 S Ct. 900, 307 U.S. 357, 83 L.Ed 
1339, 123 A.L.R. 162. 

Fla.—Burrows v. Hagerman, 88 So. 
2 d 34, 169 Fla. 826, appeal dismiss¬ 
ed 68 S.Ct 1083, 334 U.S. 817, 92 
L Ed 1747—Wood v. Ford, 3 So.2d 
490, 148 Fla. 66 . 

Ohio.—Rowe v. Braden, 186 N.E. 392, 
126 Ohio St. 533. 

Pa.—Commonwealth ▼. Stewart, 12 
A.2d 444, 338 Pa. 9, affirmed Stew¬ 
art v. Commonwealth of Pa, 61 9 
Ct. 445, 312 U.S. 649, 85 L.Ed. 1101 
—Ellis v. Commonwealth, Com PI., 
34 Del.Co. 197. 

61 C.J. p 238 note 19 [b] (3)-(5). 
Situs different from trustee 
Taxing situs of property rights of 
beneficiary or cestui que trust may 
be different from taxing situs of 
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such state under appropriate statutory provisions, 78 
although the equitable interest of a beneficiary of a 
trust consisting of real property located outside the 
state of the domicile or residence of the beneficiary 
would not be taxable by the domiciliary state, as 
discussed supra § 113. Thus, the interest of a resi¬ 
dent beneficiary who created the trust held by a 
trustee in another state, who retained authority to 
terminate and also a limited control as to invest¬ 
ment, has a taxable situs within the state under a 
statute providing generally for the taxation of 
“personal estate,” 79 and, as a resident beneficiary 
entitled to the income of a trust fund held by a 
trustee in another state and having the power to 
devise such trust fund is in equity the real bene¬ 
ficial owner of the fund, such fund is subject to 
taxation by the state of his domicile. 80 Further¬ 
more the right to receive the income from a trust 
fund and to alienate future income has been held 
sufficient to give the interest of the beneficiary a 
situs in the state of his domicile, 81 although the 
mere right to receive income alone has been held 
not to be a privilege and subject to taxation on the 
basis of a beneficial interest in the corpus of the 
trust. 82 

§ 118. -Taxability in More than One 

Jurisdiction 

Intangible personal property may have more than 
one situs for tax purposes. 

The rule, as established by the United States 
supreme court and followed by various state deci¬ 
sions, is that intangible personal property may have 
more than one situs for tax purposes, 83 as the tax¬ 
ation of intangibles cannot be reduced in every 
case to the mere mechanical operation of locating 


at a single place, and there taxing, every legal 
interest growing out of all the complex legal rela¬ 
tionships which may be entered into between per¬ 
sons. 84 Thus, while intangibles are taxable only 
at the domicile of the owner, where the owner con¬ 
fines his activity to the place of his domicile or m 
the absence of a showing of a different situs, 85 
where the taxpayer extends his activities with 
respect to his intangibles, so as to avail himself 
of the protection and benefit of the laws of another 
state, in such a way as to bring his person or prop¬ 
erty within the reach of the tax gatherer there, the 
reason for a single place of taxation no longer 
obtains, 86 and the rule of mobilia sequuntur per¬ 
sonam is not controlling and is not even a workable 
substitute for the reasons which may exist m any 
particular case to support the power of each state 
concerned to tax , 87 and in such a case, regardless 
of the theory on which the power of the state to tax 
is founded, the state of domicile is not deprived, by 
the taxpayer’s activities elsewhere, of its power to 
tax 88 

Prior to the announcement of the rule by the 
supreme court the cases had reached or expressed 
various conclusions or views. Thus, some cases 
refused to permit the taxation of intangible prop¬ 
erty at the domicile of the owner where such prop¬ 
erty had a taxable situs in another jurisdiction, 89 as, 
for example, where such property had acquired a 
business situs in another state or territory, 90 or held 
or recognized that such property when held and 
controlled by a nonresident agent was not taxable 
in the state of the domicile of the principal to whom 
the income or profits are payable, m the absence of 
a statutory provision imposing a tax on such prop¬ 
erty, 91 as, for example, mortgages in the hands of 


trustee's legal title property rights 

in trust fund—Wood v. Ford. 3 So 

2d 490, 148 Fla. 66. 

78. Ky.—Commonwealth ex rel Mar¬ 
tin v. Sutcliffe, .140 S W 2d 1028, 
283 Ky. 274 

Pa—Commonwealth v Stewart, 12 A 
2d 444, 338 Pa 9, affirmed Stewart 
v. Commonwealth of Pa, 61 S Ct. 
446, 312 U.S 649. 85 L Ed. 1101 

79. Vt—City of St Albans v. Avery, 
114 A. 31, 96 Vt 249, certiorari de¬ 
nied 42 S.Ct. 61, 257 US 640, 66 
Li.Ed. 411, and error dismissed 42 
S.Ct. 54, 267 U.S. 666, 66 L.Ed 425 

8a Fla.-—Wood v. Ford, 3 So. 2d 
490, 148 Fla. 66. 

81. Fla.—Burrows v. Hagerman, 38 
So 2d 34, 169 Fla. 34, appeal dis¬ 
missed 68 SCt. 1083, 334 US 817, 
92 L.Ed. 1747 

88 . Mich.—Goodenough v. State, 43 
N.W.2d 235, 328 Mich. 66, modified 

64 C.J.S —16 


on other grounds 44 NW.2d 161, 
328 Mich 502 

83. US —State Tax Commission of 
Utah v Aldrich, Utah, 62 SCt 1008, 
316 US. 174, 86 L Ed. 1358—Curry 
v. McCanless, Tenn., 59 S Ct. 900, 
307 US 357, 83 L Ed. 1339, 123 
A L.R 162 

Cal.—Southern Pac Co. v. McColgan, 
156 P.2d 81, 68 Cal App 2d 48 

Fla—Burrows v. Hagerman, 33 So 
2d 34, 159 Fla. 826, appeal dismiss¬ 
ed 68 S.Ct. 1083, 334 U.S. 817, 92 
LEd. *1747—Wood v. Ford, 3 So;2d 
490, 148 Fla. 66. 

N J —Duke Power Co v, Hillsbor¬ 
ough Tp„ Somerset County, 26 A.2d 
713, 20 N J.Misc. 240. 

Pa —In re Trovident Trust Co. of 
Philadelphia, 29 A.2d 524, 346 Pa 
37—Commonwealth v. Stewart, 12 
A 2d 444, 338 Pa. 9, affirmed Stew¬ 
art v. Commonwealth of Pa., 61 S. 
Ct. 445, 312 U.S. 649, 85 L.Ed. 1101. 
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Constitutional restrictions as to dou¬ 
ble taxation see supra fi| 39-51. 
84L US —Curry v. McCanless, Tenn , 
59 S.Ct 900, 307 U.S 357, 83 LEd 
1339, 123 A.L R. 162. 

85. US —Curry v. McCanless, supra. 
61 C J. p 226 note 62. 

88. U.S —State Tax Commission ▼. 
Aldrich, Utah, 62 S.Ct 1008. 316 U. 
S il74, 86 L.Ed 1358—Curry v. Mc¬ 
Canless, Tenn,, 69 S.Ct. 900, 307 U. 
S. 357, 83 LEd. 1339, 123 A L R. 
162. 

87. U S.—Curry v. McCanless, supra. 

88 . U S.—Curry v. McCanless, supra 

89. Ind —Miami Coal Co. v. Fox, 
176 N E 11, 203 Ind. 99. 

61 C.J. p 239 note 27. 

90. Ind—Miami Coal Co. v. Fox, su¬ 
pra 

61 C.J. p 234 note 63. 

9L Or.—Poppleton v. Yamhill Coun- 
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a nonresident agent, 92 while other cases expressed 
the view that intangible personal property might 
have ftiore than one situs for purposes of taxation, 92 
or recognized the taxability of such property at 
the domicile of the owner, although it might have 
a taxable situs elsewhere, 94 or recognized the pro¬ 
priety of taxing such property both in the state of 
the domicile of the owner and in the state where it 
has a business situs, 95 and other cases held the fact 
that an invalid tax had been imposed in another 
jurisdiction would not prevent the imposition of a 
tax in a state where it had a taxable situs, 96 as, for 
•example, in the state of the owner's domicile. 97 

§ 119. Property of Decedents’ Estates 

Although the domicile of a decedent ordinarily deter¬ 
mines the situs for purposes of taxation of his intangible 
personal property, according to some cases after admin¬ 
istration has been granted its situs is at the domicile of 
the executor or administrator, which has been recog¬ 
nized as his official domicile, which Is the place of his 
.appointment. 

While the view has been taken that, for pur¬ 
poses of taxation, the situs of intangible property 
is not necessarily changed by the death of the 
owner, 98 and that ordinarily the domicile of a 
decedent determines the situs for purposes of taxa¬ 
tion of his personal property which is of an intangi¬ 
ble character not permanently located elsewhere, 99 
even though the personal representative is a non¬ 
resident, 1 at least until administration has been 
awarded, 2 and that the presumption is that the 
situs of personal property of a decedent, even dur¬ 
ing the settlement of the estate, is where decedent 


was domiciled, 2 and that the legislature has au¬ 
thority to apply to the fullest extent the maxim 
that the situs of movables follows the Owner in 
giving to the intangible property of a decedent a 
situs within the state located physically outside 
the state, 4 such maxim does not, under some stat¬ 
utes, embrace in every aspect the intangible prop-* 
erty of a decedent, regardless of its actual or 
fixable situs. 5 According to some cases where the 
title to property of a decedent vests in the personal 
representative on his appointment, or when his let¬ 
ters are granted, as discussed in Executors and Ad¬ 
ministrators § 299 c, ordinarily its situs is at the 
domicile of the executor or administrator, 8 not¬ 
withstanding decedent at the time of his death was 
a nonresident, 7 the distributees or beneficiaries are 
nonresidents, 8 or the will was executed in another 
country; 9 and the mere fact that the residence of 
a decedent was within the state does not render his 
personal estate subject to taxation where such es¬ 
tate is not actually within the state and the person¬ 
al representative, who is the owner, is a nonresi¬ 
dent. 10 

It has been held or recognized, however, that the 
domicile of a personal representative, for purposes 
of such taxation, is his official domicile, which is the 
place of his appointment, 11 regardless of the resi¬ 
dence of the distributees, 12 and, although the legal 
title to the estate is vested in the representative, it 
does not follow him wherever he may have a resi¬ 
dence in his individual capacity, as it would the 
original owner; 13 so that, if a representative ap- 


ty, 23 P. 253, 18 Or. 377, 7 L.RA. 
449. 

61 CJ. p 236 note 78. 

92. N Y.—People v Smith, 88 N.Y. 
*76. 

93. Mass.—Maguire v Tax Commis¬ 
sioner of Commonwealth, 120 N E. 
162, 230 Mass. 603. affirmed 40 S. 
Ct 417, 263 U.S. 12, 64 L Ed 739. 

94. U S —fidelity & Columbia Trust 
Co. v. City of Louisville, Ky., 38 S. 
Ct. 40, 245 U.S. 54, 62 L.Ed. 145, 
L.R.A1918C 124. 

<61 C.J. p 239 note 29. 

95. N J .—Newark Fire Ins. Co. v. 
State Board of Tax Appeals, 193 A 
912, 118 N J Law 525, affirmed 198 
A. 837, 120 N.JLaw 224, affirmed 59 

S.Ct 918, 807 U.S. 813, 616, 83 L. 
Ed. 1312. 

61 C.J. p 234 note 64. 

96. N.H.—Crosby v. Town of 

Charlestown, 95 A. 1043, 78 N.H. 
39. 

97. Mo.—State ex rel. American 
Cent Ins. Co. v. Gehner, 9 S.W.2d 
421, 826 Mo. 901, 59 A.L.R. 1041. 


98. Ky.—Commonwealth v. Bing¬ 
ham’s Adm’r, 223 9.W. 999, 188 Ky. 
616. 

61 C J. p 239 note 34. 

Place of taxation of property of de¬ 
cedent's estate as between differ¬ 
ent taxing districts in same state 
see infra $ 326. 

Mode of assessment of property of 
decedent's estate see infra 8 409. 

99. Cal.—Mackay v. City and County 
of San Francisco, 61 P. 382, 128 Cal 
678 

61 C.J. p 239 note 35. 

1. Fla—State v. Beardsley, 82 So. 
794, 77 Fla. 80S. 

61 C.J. p 239 note 36. 

8. N.H.—Crosby v. Town of Charles¬ 
town, 95 A. 1048, 78 N H. 3$. 

3. N.Y.—People v. New York Tax, 
etc., Com’rs, 38 Hun 636. 

4L Tenn.—McKennon v. McFall, 155 
S.W. tl58, 127 Tenn. 398. 

5m Tenn.—McKennon v. McFall, su¬ 
pra. 

6. Cal.—Hinckley v. San Diego Coun¬ 
ty, 194 P. 77, 49 Cal.App. 668. 

61 C.J. p 240 note 42. 
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7. Ky.—Baldwin v. Shine, 2 S W. 164. 
84 Ky. 502, 8 Ky.L. 496 

Ohio—Tafel v. Lewis, 78 N E. 1003, 
75 Ohio St 182 

8. Ohio.—Tafel v. Lewis, supra. 

61 C.J. p 240 note 44, 

9. Ohio—Tafel v Lewis, supra. 

61 C.J. p 240 note 45. 

10. Mass.—Bingham v. Long, 144 
N.E. 77, 249 Mass. 79, 33 A L H. 
809. 

11. R.I.—Montgomery v. Vlrgadamo, 
77 A.2d 630, 77 R.I. 490. 

61 C.J. p 240 note 47. 

Authorisation of executors by win 
to make payments of income to life 
beneficiary does not thereby change 
the executors into trustees 1 in true 
s^nse of term in contemplation of 
statute authorising taxation qt execu¬ 
tors.—Montgomery v. Vlrgadamo, su¬ 
pra. 

19. Ky.—Commonwealth v. Camden, 
184 S.W. 914, 142 Ky. 865. 

13. Ky.—Commonwealth v. Peebles, 
119 SW. 774, 124 Ky. 121, 23 L.R. 
A.,N.S., 1130, 20 Ann.Cas. 724. 
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pointed in one state resides in another state where 
no administration was had, such residence does not 
give intangible property a situs for taxation in such 
state, 14 although personal property actually removed 
to and held by him in the latter state or funds tak¬ 
en and invested there may, according to some cases, 
be taxed there. 16 

While the fact that intangible property of a de¬ 
cedent's estate has been taxed in one state does not 
necessarily prevent the taxation of such property in 
another state where it has a situs for purposes of 
taxation, 16 it has been held that, where intangible 
personal property of a decedent's estate has a situs 
for, and is properly taxable in, another state, it is 
not also taxable in the state where the administrator 
resides. 17 

Property under control of ancillary representa¬ 
tive. Personal property in the hands of an an¬ 
cillary administrator of another state may not be 
assessed against a domiciliary executor where such 
executor has no control of the property, 18 and a like 
rule has been applied in respect of property held by 
one as ancillary executor, in another state, by a 
domiciliary executor who is actually a resident of 
such other state 19 The taxability of intangibles in 
the hands of an ancillary representative in the state 
in which he was appointed has been asserted, 20 but 
it has been held that, before grant of administra¬ 
tion in the state in which decedent was domiciled, 
intangible property is taxable in such state not¬ 
withstanding ancillary administration had previous¬ 
ly been granted in another state, where title to such 
intangibles did not vest in the ancillary representa¬ 
tive by such grant of administration 21 

Estate of deceased cestui que trust. The equitable 
interest of the estate of a deceased cestui que trust 
in a trust composed of intangible personal property, 


created by such cestui, is taxable in the state in 
which decedent was domiciled when he died, even 
before the trust fund was paid over to the executor 
of the cestui que trust, where in the trust agree¬ 
ment the cestui had retained authority to terminate 
the trust and had directed that on his death the 
trustee should distribute and pay the trust fund to 
the cestui's executor or administrator. 22 

§ 120. Property Temporarily in State or in 
Transit 

a. Property temporarily in state 

b. Property in transit 

a. Property Temporarily in State 

Generally, property temporarily in a state Is not 
taxable if it Is owned by a nonresident, but it Is taxable 
if owned by a resident. 

With respect to taxation jurisdiction or situs of 
property temporarily in a state, the question may in¬ 
volve the right of the state to tax the nonresident 
owner of such property or the broader one of when 
and under what conditions the state of the domicile 
of the owner of such property has the right to tax 
such property 23 Thus, in general, personal property 
belonging to a nonresident which is within the 
borders of a state for a merely temporary purpose, 
not employed in a business conducted there and not 
intended to remain permanently within the state, 24 
such as money deposited in a bank solely for the 
purpose of transmission through the bank to the 
nonresident owner or principal in another state, 26 
is not taxable in the state. Tangible personal prop¬ 
erty of a nonresident, however, may be taxable 
where it is brought into the state for use. 26 As 
to migratory tangible personal property, such as 
instrumentalities of commerce, there has evolved the 
idea of estimating, by some reasonable method of 


14. Pa.—In re Selkregg’s Estate, 70 
Pa Diet. & Co 83. 32 Erie Co. 340. 

61 <C.J. p 240 note 50. 

15. Pa,—Lewis v. Chester County, 
60 Pa. 325. 

61 C.J. p 240 note 5*1. 

16. Pa.—In re Steele's Estate, 68 
Montg Co 49. 

Utah.—In re Thourot's Estate, 172 P. 

697, 52 Utah 106 

17. N.H.—Hand v. Town of Pitts¬ 
field, 49 A. 88, 70 N.H. 530. 

61 C.J. p 240 note 58. 

18* Mass.—Gray v. Inhabitants of 
Lenox, 102 N.B. 1097, 215 Mass. 

698. 

61 C.J. p 240 note 64. 

18. Mass.—Putnam v. Town of Mid- 
dleborough, 95 N.E. 749, 209 Mass. 

456. 


20. Mo —Hickman v. Lewis, 165 S W. 
319, 256 Mo 98. 

61 C J. p 240 note 56. 

21. N H —Crosby v. Town of 

Charlestown, 95 A. 1043, 78 N.H 
39. 

61 C.J. p 241 note 57. 

22. Cal —First Trust & Savings 
Bank of Pasadena v. Los Angeles 
County, 273 P 1066, 206 Cal. 240 

61 C J. p 241 note 58. 

23. US —Northwest Airlines v. 

State of Minnesota, Minn , 64 S.Ct. 
950, 322 U.S. 292, 88 L.Ed. 1283, 
rehearing denied 65 S.Ct. 26, 823 
U.S. 809, 89 L Ed. 645. 

24. U.S—City of Clinton, Okl., ex 
rel. Schuetter, v. First Nat. Bank 
in Clinton, D.C.Okl., 39 F.SJupp. 909, 
affirmed, C.C.A., Hann v. City of 
Clinton, Okl., ex rel. Schuetter, 181 
F.2d 978. 


Cal—Corpus Juris cited in Brock & 
Co v. Board of Sup'rs or Los An¬ 
geles County, 65 P.2d 791, 794, 8 
Cal.2d 286, 110 A L R. 700. 

Okl.—Kahan v. Schonwald, 135 P.2d 
971, 192 Okl 807. 

Wash.—Guinness v King County, 202 
P.2d 737, 32 Wash 2d 503, 6 A L.R. 
2d >1361. 

61 C.J. p 241 note 60, p 219 note 51. 

25. U.S.—New York L. Ins. Co. ▼. 
Orleans Parish Board of Assessors, 
C.C.L&., 158 F. 462, affirmed on oth¬ 
er grounds 30 S.Ct. 386, 216 U.S. 
617, 64 L.Ed. 597. 

61 C.J. p 241 note 60 [a] (1). 

26. Ark.—EofC v. Kenneflck-Ham- 
mond Co., 96 SW. 986. 80 Ark. 138. 
117 AmS.R. 79. 7 L.RA,N.S., 704, 
10 AnnCas. 63. 

61 C.J. p 242 note 69, p 219 note 51 

£a]. 
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aliquot division, the situs of any particular part of 
a mass of such property whenever the mass is being 
used in interstate business and it is impossible to 
assign a situs at large to it in entirety. 27 Thus, the 
courts generally adhere to the rule that tangible 
personal property sent into a state by a nonresident, 
to be used or employed permanently there, must 
bear its fair share of the burden of taxation, al¬ 
though no one unit of such property is ever more 
than temporarily located within the taxing state, 28 
and in such a case the tax should be fixed by an 
appraisement and valuation of the average amount 
of the property thus habitually used and employed, 
as discussed infra § 412. 

Conversely, as the state of domicile remains the 
permanent situs of the tangible property notwith¬ 
standing occasional excursions to other states, 29 
the state of domicile of the owner of migratory 
tangible personal property, such as instrumentalities 
of commerce, may tax all the migratory tangibles 
of such resident, although such tangibles are only 
temporarily or transiently within the state, where 
none of the tangibles has acquired a permanent 
location or taxable situs elsewhere, 30 notwithstand¬ 
ing personal property taxes on some part of the 
tangibles had been paid by the owner m some other 
states. 31 


b. Property in Transit 

Personal property actually In transit through a state 
to a destination beyond Its limits Is not taxable In the 
state, whether belonging to a resident or nonresident of 
the state seeking to impose the tax. 

Since property actually in transit in interstate 
commerce is not taxable by the state of origin, the 
state of destination, or intermediate states, even 
though the owner of such property is a resident of 
the state seeking to tax, as discussed in Commerce 
§ 104, personal property, actually in transit through 
the state to a destination beyond its limits, is not 
taxable in the state whether it belongs to a resi¬ 
dent or nonresident of the state seeking to impose 
the tax. 32 While a mere temporary detention of 
property in transit, as where it is awaiting facilities 
for transportation or the removal of obstructions to 
transportation, does not give it a situs for taxation 
at the place of detention, 33 property may have a 
situs for taxation in the state notwithstanding it 
is being held awaiting shipment to a point outside 
the state at some future indefinite time, 34 and it 
may be taxable where it is stored or held for an 
indefinite time, to await the owner's pleasure, 35 a 
rise in the market, 36 sale, 37 distribution, 38 or de¬ 
livery, 39 in the state, or to await or to undergo a 
process of manufacture, 40 or otherwise to be pre- 


27. Ky —Reeves v. Island Creek 
Fuel & Transp Co., 230 S W 2d 
924, 313 Ky 400, certiorari denied 
71 S.Ct 82, 340 US 853, 95 LEd 
625 

28. US —Johnson Oil Refining Co v 
Oklahoma, Okl, 54 S Ct. 152, 290 
US. 158, 78 LEd 238. 

DC—Queen City Brewing Co. v. Dis¬ 
trict of Columbia, CADC., 134 F 
2d 44. 

Ky.—Reeves v. Island Creek Fuel & 
Transp Co, 230 S W 2d 924, 313 
Ky. 400, certiorari denied 71 S Ct 
82, 340 U.S. 853, 95 L.Ed. 625. 

Okl —In re Johnson Oil Refining Co.'s 
Property, 30 P 2d 693, 167 Okl. 452 

Wash —Guinness v King County, 202 
P 2d 737, 32 Wash 2d 603, 6 A.L R. 
2d 1361. 

Shipping see supra 8 115 b. 

29. U.S—New York Central & H. 
R. R Co. v. Miller, NY., 26 S.Ct 
714, 202 U.S 584, 50 L Ed. 1155. 

30. U.S.—Northwest Airlines v. 
State of Minnesota, Minn, 64 S. 
Ct 950, 822 U.S. 292, 88 L.Ed. 1283, 
rehearing denied 65 SCt 26, 823 
U.S. 809, 89 LEd. 646—New York 
Central & H R R Co. v. Miller, 
N.Y„ 26 S.Ct. 714, 202 U.S. 684, 
50 L.Ed. 1155 

Rolling stock of railroads see infra 
8 173. T 

31. U.S.—Northwest Airlines v 
State of Minnesota, Minn., 64 S.Ct 


950, 322 US. 292, 88 L.Ed 1283, 
rehearing denied 66 S Ct 26, 323 
U S 809, 89 LEd 645 

32. Ariz—Corpus Juris cited in Le- 
beck v. State, 156 F.2d 720, 721. 62 
Ariz 171 

Ky—Corpus Juris cited In Cumber¬ 
land Tipe Line Co v Common¬ 
wealth ex rel Sheriff of Estill 
County, 79 S W 2d 366, 373, 258 
Ky 90 

Mont —Ford Motor Co v. Linnane, 57 
P.2d 803, 102 Mont. 325. 

Tenn—State ex rel v Southern Oil 
Service, 124 S.W.2d 704, .174 Tenn. 
232. 

61 C.J. p 241 note 61. 

Where date of taxable situs is 
fixed by Btatute, automobiles which 
were in transit in interstate com¬ 
merce on such date, and did not 
reach state until after such date, are 
not taxable for year.—Ford Motor 
Co. v. Linnane, 57 P.2d 803, 102 Mont. 
325. 

33. Ky.—Corpus Juris cited in Cum¬ 
berland Pipe Line Co. v. Common¬ 
wealth ex rel. Sheriff of Estill 
County, 79 S W.2d 866, 371, 258 
Ky. 90. 

Okl.—Louisiana Iron Sc Supply Co. v. 

Jolly, 51 P.2d 280, 174 Okl. 579. 
61 C J. p 241 note 62. 

34. Okl.—Chlckasha Cotton Oil Co. v. 
Grady County, 58 P.2d 590, 177 Okl. 
240. 


Tex —State v Crown Central Petro¬ 
leum Corp , Civ App, 242 SW.2d 
457, error refused 
61 C J. p 241 note 63. 

35. Okl —Louisiana Iron & Supply 
Co v. Jolly, 51 P 2d 280, 174 Okl 
579 

61 C.J. p 242 note 64. 

36. Ind —Brown County v. Stand¬ 
ard Oil Co., 2 NE. 758, 103 Ind 
302 

Okl —Louisiana Iron & Supply Co 
v. Jolly, 61 P 2d 280, 174 Okl 579 

37. U S.—Sancho v. Humacao Ship¬ 
ping Corp., C.C.A.Puerto Rico, 108 
F.2d 157, certiorari denied 60 S Ct 
1088, 310 U S 641, 84 L.Ed. 1409. 

61 C J. p 242 note 66. 

Burden to show consummated sale 
In order to escape taxation on 
goods sold which were thereafter 
shipped pursuant to orders, taxpay¬ 
er has burden to show consumma¬ 
tion of sale prior to assessment 
date.—Chlckasha Cotton Oil Co. v. 
Grady County, 58 P.2d 590, 177 Okl. 
240. 

38. Minn —State v. William Deerlng 
Sc Co., 57 N.W. 313, 56 Minn. 24 

NC.—Pocomoke Guano Co. v. Biddle, 
73 S.E. 996, 158 N.C 212 

39. Minn.—State v. Maxwell Motor 
Sales Corporation, 171 N.W. 666, 
142 Minn. 220. 

40. Okl.—Louisiana Iron Sc Supply 
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pared for sale or disposal. 41 It i 9 also competent 
for a state to lay taxes on cattle owned by non¬ 
residents and driven into the state for grazing pur¬ 
poses at certain seasons of the year, 42 but a tax 
on animals which are merely being driven across the 

6. Excise Taxes and Taxi 

§ 121. Excise Taxes 

An excise tax Is any tax not falling within the classi¬ 
fication of a poll or property tax, and embraces every 
form of burden or taxation not laid directly on persons 
or property, and every form of charge imposed by public 
authorities for the purpose of raising revenue on the per¬ 
formance of an act, enjoyment of a privilege, or the en¬ 
gaging in an occupation. 

Although an “excise” in its original sense was 
something cut off from the price paid on a sale of 
goods as a contribution to the support of the gov¬ 
ernment, 44 an excise tax in the modern sense is 


state to a market in another state is ordinarily void 
as an undue burden on, or interference with, inter¬ 
state commerce, although they are maintained by 
grazing along the route of travel. 42 

on Judicial Proceedings 

any tax not falling within the classification of a 
poll or property tax, 46 and embraces and includes 
every form of burden or taxation not laid directly 
on persons or property, 46 and every form of charge 
imposed by public authorities for the purpose of 
raising revenue on the performance of an act, en¬ 
joyment of a privilege, or the engaging in an occu¬ 
pation. 47 Furthermore, where the tax is imposed 
directly by the legislature without an assessment, 
and its sum is measured by the amount of business 
done or the extent to which the conferred privileges 


Co v Jolly, 51 P 2d 280, 174 Okl 
579 

61 C J p 242 note 70 

41. Ky —John Ross & Co v Board 
of Sup'rs of Daviess County, 217 
S W 677. 186 Ky 589 

61 C J p 242 note 71 

42. Iowa—Fennell v Fauley, 83 N 
W 799, 112 Iowa 94 

61 C J p 242 note 72 

43. U S—Kelley v. Rhoads, Wyo . 23 
SCt 259, 188 US 1, 47 L Ed 359 

12 C J. p 98 note 14 [e] 

44. Ark—Buckstaff Bath House Co 
v. McKinley, 127 S W 2d 802, 198 
Ark. 91, afllrmed 60 SCt 279, 308 
U S 358, 84 L Ed 322 

Fla—Gaulden v Kirk, 47 So 2d 567 
Ky—Shannon v Streckfus Steamers, 
131 S W 2d 833, 279 Ky 649. 

Okl —In re City of Enid, 158 P 2d 34 8, 

195 Okl 365, 159 ALH 358. 

45. Fla—Gaulden v. Kirk, 47 So 2d 
567. 

Idaho.—State ex rel Graham v. Enk- 
lng, 82 P 2d 649, 59 Idaho 321— 
Diefcndorf v. Gallet, 10 P.2d 307, 
51 Idaho 619 

46. Ariz—Stultz Eagle Drug Co v 
Luke, 62 P 2d 1126, 48 Ariz. 467. 

Ark—Buckstaff Bath House Co v 
McKinley, 127 S W 2d 802, 198 

Ark 91, affirmed 60 SCt 279, 308 
U.S. 358, 84 L.Ed. 322. 

Idaho—State ex rel. Graham v. Enk- 
ing, 82 P 2d 649, 69 Idaho 321— 
Diefendorf v. Gallet, 10 P.2d 307, 
51 Idaho 619. 

Ind—Lutz v. Arnold, 193 N.E. 840, 
208 Ind. 480, rehearing overruled 

196 N.E. 702, 208 Ind 480. 

Ky—State Tax Commission v. 

Hughes, 293 S.W. 944, 945, 219 Ky. 
432. 

Md—Anne Arundel County Com'rs v 
English, 35 A.2d 185, 182 Md. 514. 
Mo —State ex rel. Missouri Portland 


Cement Co v Smith, 90 S W 2d 
405, 338 Mo 409 

Okl —In re City of Enid, 158 P 2d 
348, 195 Okl 366, 159 ALR 358 
Property tax and license or occupa¬ 
tion tax distinguished see Licenses 
5 3 c (2) 

Other definitions 

(1) Tax is an “excise tax” where it 
is not a tax on property as such, 
but on certain kinds of property, hav¬ 
ing reference to their origin and their 
intended use 

La—State ex rel Porterie v H L 
Hunt, Inc, 162 So. 777, 779, 182 La 
1073, 103 A L R 9 

Tex—State v. Wynne, 133 S W 2d 
951, 956, 134 Tex 455, appeal dis¬ 
missed Wynne v State of Texas, 
60 SCt 980, 310 II S 610, 84 L Ed 
1388, rehearing denied 60 SCt 
1094, 310 US. 659, 84 L Ed 1422 

(2) “Excise taxes" are variously 
denominated as occupational, license, 
privilege, and franchise taxes, and 
are charges for privilege arising 
from use of property—Village of 
Lombard v. Illinois Bell Tel Co, 90 
NE 2d il05, 108, 405 Ill 209 

(3) “Excise taxes” include all in¬ 
ternal taxes which are not property 
taxes, and, hence, include income tax¬ 
es and new taxes on exercise of inci¬ 
dents of ownership short of mere 
ownership itself—Herman v. Mayor 
and City Council of Baltimore, 55 A 
2d 491, 495, 189 Md 191, 173 ALR 
1310. 

(4) “Excise tax" is a direct tax on 
merchandise or commodities, which 
is generally meant to be passed on 
to the consumer, and it may or may 
not have an ad valorem factor there¬ 
in—Powell v. Gleason, 74 P.2d 47, 50, 
50 Ariz. 542, 114 A L.R, 838. 

(5) "Excise" may be defined as an 
inland duty or impoBt operating as an 
indirect tax on the consumer, etc.— 
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State Tax Commission v Hughes 
Drug Co, 293 SW 944, 945, 219 Ky 
432 

47. Ind—Lutz v Arnold, 193 NE. 
840, 843, 208 Ind 480, rehearing 
overruled 196 N E 702, 208 Ind. 
480 

Ky—State Tax Commission v. 

Hughes, 293 S W. 944, 945, 219 Ky 
432 

Ohio—State v. Brown, 148 NE 95, 
96, 312 Ohio St 590—Saviers v 
Smith, 128 NE 269, 270, 101 Ohio 
St 132 

Okl—In re City of Enid, 158 P 2d 
348, 350, 195 Okl 365, 159 ALR 
358 

Similar definitions 

(1) "Excise tax" is tax laid on 
manufacture, sale, or consumption of 
commodities within country, on li¬ 
censes to pursue certain occupations, 
and on corporate privileges 

Fla—City of Pensacola v. Lawrence, 
171 So 793, 795, 126 Fla 830 
Md —Herman v Mayor and City 
Council of Baltimore, 55 A 2d 491, 
495, 189 Md 191, 173 ALR. 1310 
Wis—State ex rel Froedtert Grain 
& Malting Co v Tax Commission 
of Wisconsin, 2C5 NW 672, 675, 
251 Wis. 225, 104 ALR 1478, re¬ 
hearing denied 267 N.W. 52, 221 
Wis 225, 104 A.L.R. 1478. 

(2) Ordinarily, "excises" are du¬ 
ties laid on the manufacture, sale, or 
consumption of commodities, or on 
certain callings or occupations, and 
are generally referable to the police 
power of the state.—In re City of 
Enid, 158 P.2d 348, 351, 195 Okl. 365, 
159 ALR. 358. 

(3) An "excise tax" Is one laid on 
licenses to pursue certain occupa¬ 
tions, corporate privileges, or sales 
or consumption of commodities—S 
S. Kresge Co. v City of Bluefield, 183 
S.E. 601, 802, L17 W.Va. 17. 
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have been enjoyed or exercised by the taxpayer 
irrespective of the nature or value of the taxpayer’s 
assets, it is regarded as an excise. 48 Thus, while the 
term “excise tax” is often used synonymously with 
the terms “privilege” 49 or “license” taxes, and may 
partake of the nature of a license tax, as discussed 
in Licenses § 1 c, it has a broader meaning than the 
term “license tax,” 50 and, using the term in its 
broad meaning as opposed to a property tax, it in¬ 
cludes taxes sometimes designated by statute as 
privilege taxes, license taxes, occupation taxes, and 
business taxes. 61 

Since the authority of the state and territorial leg¬ 
islatures to impose excise taxes has been recognized 
or upheld, subject to constitutional restrictions, as 
discussed supra § 19, this power is not necessarily 
limited to the imposition of excise taxes on privi¬ 
leges, transactions, or occupations which the state 
alone authorizes and which it may entirely abolish 52 
An excise tax may be levied on quantity, value, or 


price, wholesale or retail, 68 or it may be measured 
by income or a portion of income, net or gross, 64 
by the amount involved in the transaction covered, 66 
or in part by property which cannot be taxed di¬ 
rectly. 66 

Determination of character of tax. In determin¬ 
ing whether or not a particular statute imposes an 
excise or privilege tax, the courts look to the real 
nature of the tax, 67 which is determined by its 
operation rather than by any particular descriptive 
language which may have been applied to it, 68 so 

that the mere fact that the statute characterizes the 

» 

tax as an excise or privilege tax does not constitute 
it such a tax. 69 Although the legislative declaration 
that a tax thereby imposed is an excise tax is not 
conclusive, 60 such designation is entitled to con¬ 
siderable weight in ascertaining the nature of the 
tax, 61 and will be accepted unless the declaration is 
incompatible with the effect of the statute. 62 


48. US —Society for Savings v 
Coite. Conn., 6 Wall. 694, 18 LBd. 
897 

Ariz —Stults Eagle Drug Co. v. Luke, 
62 P.2d 1126, 48 Ariz 467 
Colo—Walker v Bedford, 26 P 2d 
1061, 93 Colo 400, followed in Con¬ 
solidated Motor Freight v. Bed¬ 
ford. 26 P 2d 1066, 93 Colo 440. 
Okl.—In re City of Enid, 158 P 2d 
348, 350, 195 Okl. 365, 159 A.L.R 
358. 

Tex.—State v. Wynne, 133 S W 2d 951, 
134 Tex. 466, appeal dismissed 
Wynne v. State of Texas. 60 S.Ct 
980, 310 US. 6,10, 84 L Ed 1388, 
rehearing denied 60 S.Ct 1094, 310 
US. 659, 84 LEd 1422. 

48. Ky.—Shannon v Streckfus 
Steamers, 131 S W 2d 833, 838, 279 
Ky 649 

Tenn —Foster & Creighton Co v 
Graham, 285 S.W. 570, 673, 154 
Tenn. 412, 47 A.L.R. 971. 

Zb fixing’ measure of excise tax, 

legislature may and should have re¬ 
gard to value of privilege to tax¬ 
payer.—Title Guarantee Loan & Trust 
Co. v. State, 165 So. 305, 228 Ala. 636, 
followed in State v. Title Guarantee 
Loan & Trust Co., 155 So. 309, 228 
Ala 640. 

Privilege tax 

(1) A privilege tax is an excise 
tax —Foster, etc., Co. v. Graham, 
285 S.W. 570, 154 Tenn 412, 421, 47 
A.L.R. 971—50 C.J. p 403 note 79. 

(2) It is a tax on certain kinds of 
business for the carrying on of 
which licenses are required.—Adams 
v. Colonial, etc., Mortg Co., 34 So. 
482. 524, 82 Miss. 263, 100 Am.S.R. 
633, 17 L.R.A..N.S., 138. 

(3) The United States supreme 
oourt holds it to be a tax on prop¬ 


erty —Gulf, etc, R Co v Hewes, 
Miss, 22 SCt 28, 30, 183 US. 66, 
46 LEd 86—50 C J. p 403 note 81 

(4) ‘‘Privilege,” within statutes 
taxing privileges, is synonymous 
with “right”—State ex rel. Froedtert 
Grain & Malting Co v Tax Commis¬ 
sion of Wisconsin, 266 N.W 672, 674, 
221 Wis 226, 104 A L R 1478, rehear¬ 
ing denied 267 NW. 62, 221 Wis 225, 
104 A L.R 1478. 

(5) Where tax is levied for exer¬ 
cise of substantive privilege granted 
or permitted by state, tax may be 
considered as excise tax and sustain¬ 
ed as such.—Jensen v Henneford, 63 
P.2d 607, 185 Wash. 209. 

(6) Term “privilege tax” covers 
any species of tax except property 
or capitation taxes within constitu¬ 
tional provision authorizing tax on 
privileges —State ex rel Froedtert 
Grain & Malting Co v. Tax Commis¬ 
sion of Wisconsin, 265 NW. 672, 676, 
221 Wis. 225, 104 A L.R. 1478, rehear¬ 
ing denied 267 NW. 62, 221 Wis. 225, 
104 ALR 1478 

60. Ala.—State v. Commercial Loan 
Co., 38 So 2d 571, 574, 251 Ala. 672 

Fla—Gaulden v. Kirk, 47 So.2d 567, 
572 

61. Neb.—Licking v. Hays Lumber 
Co., 19 N.W.2d 148, 150, 146 Neb. 
240. 

62. Wis—Beals v. State, 121 N.W. 
347, 139 Wis. 544 

61 C J. p 242 note 76. 

53. U.S.—St Paul Fire & Marine 
Ins Co. v. Reynolds, D.CMinn., 
44 F.Supp. 863. 

64. U.S.—St. Paul Fire & Marine Ins. 

Co. v. Reynolds, supra. 

Property not within jurisdiction 
A state may generally tax any 
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privilege extended by it, and adopt 
any reasonable rule for the measure¬ 
ment of such tax. provided tax is 
not measured by property or income 
from property not within jurisdiction 
of the state and not used in con¬ 
nection with any business author¬ 
ized or conducted in the state —Mar¬ 
shall-Wells Co v Commissioner of 
Taxation, 20 NW2d 92, 220 Minn 
458 

65. Wis —State ex rel. Froedtert 
Grain & Malting Co. v Tax Com¬ 
mission of Wisconsin, 265 N.W 672, 
221 Wis 225, 104 ALR 1478, re¬ 
hearing denied 267 N.W. 62, 221 
Wis 226, 104 ALR. 1478. 

66. US—Kansas City, Ft. S & M. 
Ry Co v. Botkin, Kan., 36 S.Ct. 
261, 240 U.S. 227, 60 L.Ed. 617. 

61 C J. p 242 note 79. 

57. Mass —In re Opinion of the Jus¬ 
tices. 108 NE 570, 220 Mass. 613. 

58. Md.—Herman v. Mayor and City 
Council of Baltimore, 65 A.2d 491, 
189 Md. 191, 173 ALR. 1310. 

59. Mass —In re Opinion of the Jus¬ 
tices, 108 N.E. 570, 220 Mass. 613. 

Miss—Thompson v. McLeod, 78 So. 
193, 112 Miss. 383, L.R.A.1918C 

893, Ann Cas.l918A 674. 

61 C.J. p 242 note 81. 

60. Cal.—Douglas Aircraft Co. v. 
Johnson, 90 P.2d 672, fi3 Cal.2d 
645. 

Wash.—Power, Inc. v. Huntley, 235 
P 2d 173, 89 Wash.2d 191. 

61. Cal.—Douglas Aircraft Co, v. 
Johnson, 90 P.2d 672, 13 Cal.2d 546. 

88. Ind.—Luts v. Arnold, 198 N.E. 
840, 208 Ind. 480, rehearing over¬ 
ruled 196 N.E. 702, 208 Ind. 480. 
Mass.—S. S. White Dental Mfg. Co. 
v. Commonwealth, 98 N.E. 1056, 212 
Mass. 85, Ann.Cas,1913C 805, af- 
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§ 122. -Subject of Excise Tax in General 

8ubject to constitutional restrictions, the legislature 
has the right end discretion to determine the subject 
or objects on which excise taxes shall be laid. 

Subject to constitutional restrictions on the pow¬ 
er of the legislature to impose excise taxes, dis¬ 
cussed supra § 19, and to restrictions on the power 
of the state to impose excise taxes on the federal 
government or its agencies, discussed generally in 
Licenses § 6 c, the legislature has the right and dis¬ 
cretion to determine the subjects or objects on which 
excise taxes shall be laid, 63 and it may tax such acts, 
privileges, and occupations, as it sees fit, 64 and 
leave other acts, privileges, and occupations un¬ 
taxed. 66 Thus, various objects or subjects have 
been held properly subjected to excise taxes, 66 such 
as an impost for the privilege to pursue certain 
callings, 67 to deal in special commodities, 68 to exer¬ 
cise particular franchises, 69 or on the use or 
transmission of property. 70 While various statutes 
imposing a tax on motor vehicles using the public 
highways have been construed as imposing a prop¬ 
erty tax, as discussed supra § 86, the tax under 
some statutes has been regarded both as a property 
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and as a privilege tax or as a property tax combined 
with a privilege tax. 71 

Under constitutional provisions with respect to 
the imposition of excises on commodities, the word 
“commodity” has been held to include privileges 
and conveniences, especially those derived from 
some external source, 72 the privilege and conven¬ 
ience of transacting a particular business, 73 such 
as the business of an attorney, 74 an auctioneer, 76 
and a tavern keeper, 76 but it is not broad enough 
to include every occupation which one may follow 
m the exercise of a natufal right, without aid from 
the government, and without affecting the rights or 
interests of others in such a way as properly to 
call for governmental regulation. 77 

§ 123. - Consumption or Sales Tax 

An excise tax may be an Impost on the consumption 
of commodities, and is sometimes imposed on actual sales 
of particular kinds of personalty, or on sales by particu¬ 
lar classes of persons. 

An excise tax may be an impost on the con¬ 
sumption of commodities, 78 and is sometimes im¬ 
posed on actual sales of particular kinds of per- 
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firmed Baltic Mining Co v. Com¬ 
monwealth of Massachusetts, 34 S 
Ct. 16, 231 US 68, 68 L Ed 127 

Okl — In re City of Enid, 158 F 2d 
348, .195 Okl 365, 159 ALR 358. 

83. U.S—Stewart Dry Goods Co. v 
Lewis, DCKy, 7 P Supp 438 

Ariz —Stults Eagle Drug Co v Luke, 
62 P 2d 1126, 48 Ariz 467 

Ky.—State Tax Commission v 
Hughes, 293 S.W 944, 219 Ky 432 

Excise taxes as burden on, or inter¬ 
ference with, interstate commerce 
see Commerce 5 112 

84. Ariz.—Stults Eagle Drug Co v. 
Luke, 62 P 2d 1126, 48 Ariz. 467 

65. Ariz —Stults Eagle Drug Co. v 
Luke, supra. 

66 . Ill.—Village of East Alton v 
Arst, 63 N.E.2d 929, 386 Ill. 224 

Ky.—State Tax Commission v 
Hughes, 293 S.W. 944, 219 Ky. 432. 

Consumption of commodities see in¬ 
fra S 123. 

Conveyance tax Bee infra 89 1079- 
1088. 

Income tax see infra |§ 1089-1110 

Mortgage recording tax see infra 88 
.1079—1088 

Stock transfer tax see infra 98 1073- 
1078. 

67. Ala.— Corpus Juris cited la 
Pure Oil Co. v. State, 12 Se.2d 861, 
862, 244 Ala. 268 

Cal.— Corpus Juris cited in American 
States Water Service Co v. John¬ 
son, 88 P 2d 770, 778, 31 Cal.App 2d 
606— Corpus Juris oited in Roth 
Drugs v. Johnson, 67 P.2d 1022, 
1025, 18 Cal.App.2d 720. 

61 C.J. p 242 note 83. 


Licenses for occupations and priv-1 
lieges aee Licenses 8 1 et seq 
Unlawful business may be taxed by 
governmental agencies—Asher v i 

Johnson, 79 P.2d 467, 26 Cal App 2d I 
403 

68. US —Maine v Grand Trunk R.! 
Co, Me, 12 SCt 121, 142 U.S 217, 
85 LEd 994 

69. U S —Maine v Grand Trunk R 
Co , supra 

Tax on corporate franchises and 
privileges generally see infra 9 134 
Tax on franchises and privileges of 
foreign corporations see infra 8 
190. 

70. Mass —First Nat Bank v Com¬ 
missioner of Corporations and Tax¬ 
ation, 154 N.E 844, 258 Mass 253 

Wash.—State ex rel. Hansen v. Sal¬ 
ter, 70 P 2d 1066, 190 Wash 703 
Inheritance and legacy tax see infra 
§ 1111 et seq 

Occupation and use taxes generally 
see Licenses 9 30 d (2). 

Use or distribution of gasoline 
U.S.—Texas Co v. Blue Way Lines, 
Inc, CCA Mass, 93 F 2d 693— 
Mid-Continent Air Express Corpo¬ 
ration v Lujan, D.C.N.M., 47 F.2d 
266. ! 
Cal—Standard Oil Co. of California 
v. Johnson, 76 P.2d 1184, 10 CaL2d 
758. 

L a —state v. Standard Oil Co of 
Louisiana, 182 So. 531, 190 La. 338 
—State v. City of Monroe, 149 So. 
64.1, 177 La. 983. 

Neb.—State v. Smith, 281 N.W. 861, 
135 Neb 423—State v. Cheyenne 
County, 266 N.W. 67, 127 Neb. 619— 
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Burke v. Bass, 242 N.W. 606, 123 
Neb 297. 

N C —O’Berry v. Mecklenburg Coun¬ 
ty, 151 SE 880, 198 N.C. 357, 67 
A.LR 1304 

SC—Gregg Dyeing Co. v. Query, 
164 SE 588, 166 SC. 117, affirmed 
52 SCt 631, 286 U.S. 472, 1232. 

84 ALR 831 

Utah —Crockett v Salt Lake County, 
270 P. 142, 72 Utah 337, 60 A.L.R. 
867 

Vt.—Central Vermont Ry v. Camp¬ 
bell, 192 A. 197, 108 Vt. 510, 111 A. 
LR 175. 

71. Minn—American Ry. Express 

Co. v Holm, 216 N.W. 542, 173 
Minn 72 

61 C.J. p 243 note 87, p 200 note 70. 

72. Mass —In re Opinion of Justices, 

85 NE 545, 196 Mass. 603. 

73. Mass —Commonwealth v. Lan¬ 

caster Sav. Bank, 123 Mass. 493, 
495. 

74. Mass.—Portland Bank v. Ap- 

thorp, 12 Mass 252, 256 

75. Mass.—Portland Bank v. Ap- 

thorp, supra. 

76. Mass.—Portland Bank v. Ap- 

thorp, supra. 

77. Mass.—In re Opinion of Justices, 
85 NE 546, 196 Mass 603—O’Keefe 
v. Somerville, 76 N.E 457, 190 Mass. 
110, 112 Am S.R. 316, 5 Ann.Cas. 
684. 

78. U.S.—Maine v. Grand Trunk R. 
Co., Me., 12 S.Ct 121, 142 U.3. 2 17, 
85 LEd. 994. 
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sonalty, 79 or on sales by particular classes of per¬ 
sons. 89 Certain statutes which measure the tax 
imposed by a percentage of the gross business done 
by a retail vendor have been construed as a tax on 
the trade or business of selling merchandise, 81 and 
as such within the power of the state to impose. 82 
A tax on sales of merchandise is not usually re¬ 
garded as a property tax, 83 and an excise tax on 
such sales is not an income tax, but is the anti¬ 
thesis thereof. 84 

The amount of the tax depends on the terms of 
the particular statute imposing it. 85 

§ 124* - Stamp Tax on Documents 

Statutes sometimes provide for the imposition of 
stamp taxes on certain documents or instruments; and 
In order to require a stamp, the transaction must be 
clearly within the terms of the statute levying and im¬ 
posing the tax on the Instrument or document. 

Statutes sometimes provide for the imposition of 
stamp taxes on certain documents or written instru¬ 


ments, 86 and such a tax has been regarded as an 
excise tax levied with respect to the creation of 
instruments. 87 Such stamp or documentary taxes 
are imposed not on transactions, but on the docu¬ 
ments, 88 creating rights within the state, 89 and, 
hence, such a statute may not be applied to instru¬ 
ments, such as a promissory note, executed and 
delivered or made and negotiated outside the state, 
which seeks to impose the tax, by a resident of such 
state, 90 but it may properly be applied to a docu¬ 
ment or instrument, such as a note, made within 
the state by a resident and mailed to the payee out¬ 
side the state. 91 

Persons liable. Stamp taxes must be paid by the 
person who makes, signs, or issues the documents. 92 

Instruments subject to tax . In order to require a 
stamp, the transaction must be clearly within the 
terms of the statute levying and imposing the tax 
on the instrument or document. 93 The liability of 
an instrument to stamp duty, as well as the amount 


79. Ala — Corpus Juris cited in 

Pure Oil Co v State, 12 So 2d 861, 
862, 244 Ala. 258 

Cal — Corpus Juris cited lu Both 
Drugs v. Johnson, 57 P 2d 1022, 
1025, 13 Cal App 2d 720 

NH,—In re Opinion of the Justices, 
81 A 2d 845, 97 N H. 532 

Pa —Commonwealth v. Penn-Harris 
Hotel Co, 21 Pa.Dist. & Co. 460, 39 
DauphCo 224. 

61 C.J p 243 note 89. 

Tax on privilege of selling see Li¬ 
censes S 30 d (2). 

Sale of gasoline 

U.S.—Mid-Continent Air Express Cor¬ 
poration, D.CN.M, 47 F.2d 266. 

Cal.—-Standard Oil Co. of California 
v. Johnson. 76 P.2d 1184, 10 Cal 2d 
758 

Ky—Metropolis Ferry Co v. Com¬ 
monwealth, 7 S W 2d 606, 225 Ky. 
45. 

La —State v. Standard Oil Co of 
Louisiana, 182 So 531, 190 La 338 

NC—O’Berry v. Mecklenburg Coun¬ 
ty, 151 S E. 880, .198 N.C 357, 67 A. 
LR. 1304 

Utah—Crockett v. Salt Lake County, 
270 P. 142, 72 Utah 337, 60 A.L.R. 
867. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell, 192 A. 197, 108 Vt. 610, 111 
A.L.R. 176 

80. Philippine —P a p a n g a Sugar 
Mills v. Trinidad, 63 Philippine 
750. 

61 C.J. p 243 note 90—33 C.J. p 325 
note 97 f jj. 

8L Pa.—Kinseley v. Cotterel, 46 A. 
861. 196 Pa. 614. 

61 C.J. p 243 note 91. 

88 . Pa.—Kinseley v. Cotterel, supra 

61 C.J. p 243 note 92. 


83. Pa—Kinseley v. Cotterel, supra 

61 C J p 243 note 92 

84. Ark—Sims v. Weldon, 263 SW 
42, 165 Ark 13 

61 C J. p 243 note 92%. 

85. Philippine—Bachrach Motor Co 
v. Posadas, 53 Philippine 999. 

61 C.J. p 243 note 93 

86. US —Lee v. Kenan, C C A.Fla., 
78 F 2d 425. 100 A L R. 869, cer¬ 
tiorari denied 56 S.Ct. 170, 296 U S. 
637, 80 LEd 453. 

Fla—Lee v Quincy State Bank, 173 
So 909, 127 Fla 765—Metropolis 
Pub Co v. Lee, 170 So. 442, 126 Fla. 
.107 

Pa—Anderson v. Hamilton, 27 Pa 
Dist. & Co. 621, 85 Pittsb.Leg.J. 
235. 

S C.—South Carolina Elec & Gas 
Co v Pinckney, 60 S E 2d 851, 217 
SC 407 

61 C J p 243 note 98. 

Taxes on transfer of corporate stock 
see infra SS 1073-1078 

Tax on conveyances see infra SS 
1079—1088. 

87. U S.—Graniteville Mfg. Co. v 
Query, S.C., 51 SCt. 515, 283 US 
376, 75 LEd 1126. 

S.C.—South Carolina Elec. & Gas 
Co. v. Pinckney, 60 S.E 2d 851, 
217 S.C. 407. 

88 . S C—South Carolina Elec. & Gas 
Co v. Pinckney, supra. 

89. SC —South Carolina Elec. & Gas 
Co v. Pinckney, supra. 

90. US —Graniteville Mfg. Co. v. 
Query, DC.S.C, 44 F.2d 64, affirm¬ 
ed 51 S.Ct. 5J5, 283 U.S, 376, 75 L. 
Ed. 1126. 

S.C.—South Carolina Elec & Gas 
Co. v. Pinckney, 60 S.E 2d 851, 
217 S.C. 407. 


Approval of state commission 

Where bonds issued by domestic 
utility, and the mortgage securing 
them were signed, sealed, and deliv¬ 
ered In another state, the trustees of 
the mortgage were nonresidents, and 
the bonds were payable in another 
state, the bonds were not subject 
to domestic documentary tax, were 
though approval for Issuance of the 
bonds had been obtained from the 
state public service commission — 
South Carolina Elec. & Gas Co. v. 
Pinckney, supra 

91. U S —Graniteville Mfg Co. v. 
Query, SC, 51 SCt. 615, 283 U. 
S. 376, 75 LEd. 1126 

61 C.J. p 244 note 3. 

92. S C —South Carolina Ele$ & Gas 
Co v. Pinckney, 60 S.E 2d 851, 
217 S.C. 407. 

93. Pa—Anderson v. Hamilton, 27 
Pa Dist. & Co. 521, 85 Pittsb.Leg J. 
235 

61 C J. p 243 note 98 [a]. 

Ejusdem generis rule 

Cl) Stamp tax on promissory and 
nonnegotiable notes, written obliga¬ 
tions to pay money, and for renewals 
thereof, imposed, under rule of ejus- 
dem generis, tax only on obligations 
of same genus as promissory and 
nonnegotiable notes.—Bankers' Trust 
Co v. Florida East Coast Ry. Co., 
D C.Fla., 8 F Supp. 874, affirmed Lee 
v. Kenan, 78 F.2d 425, 100 A.L.R 
869, certiorari denied 66 S.Ct 170, 
296 U.S. 637, 80 L.Ed. 453. 

(2) Since terms of statute must 
control its boundaries, where phrase 
"written obligations to pay money” 
followed words "promissory notes" 
and "nonnegotiable notes” and stat¬ 
ute contained no provision showing 
intention to be all inclusive, phrase 
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of such duty, generally is determined by the form 
and face of the instrument and cannot be affected 
by proof of extrinsic facts, 94 and, where there is 
doubt as to the liability of an instrument to taxa¬ 
tion, the construction i 9 in favor of the exemption, 95 
because a tax cannot be imposed without clear 
and express words for that purpose, 96 and such 
taxes are strictly construed and all doubts and 
ambiguities resolved in favor of the taxpayer. 97 

§ 125. Tax on Judicial Proceedings 

In the absence of constitutional restriction, It Is com¬ 
petent for the legislature to impose a tax on suits or Judi¬ 
cial proceedings or on the process of the courts of the 
state. 

In the absence of constitutional restriction, dis¬ 
cussed in Constitutional Law § 718, it is competent 


for the legislature to impose a tax on suits or ju¬ 
dicial proceedings or on the process of the courts 
of the state. 98 The necessary independence of the 
federal and state governments forbids, however, that 
either should tax the courts or the process of the 
other. 99 

Nature of tax . In some cases a tax on litigation 
has apparently been regarded as a tax on property 
and not on a privilege in view of the fact that the 
right to litigate in the courts is a common right and, 
therefore, cannot be said to be taxable as a privi¬ 
lege. 1 

Operation and effect of a particular statute de¬ 
pend on its terms, 2 as, for example, in respect of 
what proceedings are included 3 when the tax ac- 


would be construed cjusdem generis 
as referring to things of same genus 
or class as those preceding, as 
against contention that such phrase 
must be given broad construction in 
order to effectuate legislative pur¬ 
pose —Metropolis Pub. Co. v. Lee, 170 
So 442. 126 Fla. 107 

Sxtension of original or renewal 
note by unsigned notation on note 
“interest paid to*’ a given date or 
“note extended to“ a given date is 
not “renewal of note*' within statute 
imposing stamp tax. since there is no 
new note or new promise of maker 
to pay original obligation—Lee v 
Quincy State Bank, 173 So 909, 127 
Fla 765. 

Statute not all-embracing 

Statute levying and imposing ex¬ 
cise tax on documents was intended 
to create selective tax applicable 
to class of instruments recognized by 
law merchant as particularly sus¬ 
ceptible to imposition of documentary 
tax, and was not Intended to be all- 
embracing and cover every kind and 
grade of commercial instrument — 
Metropolis Pub. Co. v. Lee, 170 So 
442, 126 Fla. 107. 

94. U.S —Lee v. Kenan, CCA Fla,, 
78 F.2d 425, 100 A L It. 869. certio¬ 
rari denied 56 S.Ct. 170, 296 U.S 
637, 80 L.Ed 453 

Fla.—Metropolis Tub Co v. Lee, 170 
So. 442, 126 Fla. 107. 

95. U S.—Bankers' Trust Co. v. 
Florida East Coast Ry Co., D.C. 
Fla., 8 F Supp. 874, affirmed Lee 
v. Kenan, 78 F 2d 425, .100 A.L R. 
869, certiorari denied 56 S Ct 170, 
296 U.S. 637, 80 L Ed 453 

Fla.—Lee v. Quincy State Bank, 173 
So. 909, 127 Fla. 765—Metropolis 
Pub. Co. ▼. Lee, 170 So. 442, 126 
Fla. 107. 

96. U.S —Bankers' Trust Co. v. Flor¬ 
ida East Coast Ry. Co., D.C Fla., 
8 F.Supp. 874, affirmed Lee v. Ke¬ 
nan, 78 F.2d 425, 100 A.L.R. 869, 


certiorari denied 66 S Ct. 170, 296 
US 637, 80 LEd 453. 

Fla.—Lee v Quincy State Bank, 173 
So 909, 127 Fla 7G5—Metropolis 
Pub. Co v. Lee, 170 So. 442, 126 
Fla. 107. 

97. U S —Bankers’ Trust Co. v 
Florida East Coast Ry Co, DC 
Fla, 8 F.Supp 874, affirmed Lee 
v Kenan. 78 F 2d 425. 100 ALU 
869, certiorari denied 56 S Ct 170, 
296 U S 637, 80 LEd 453. 

Fla—Metropolis Pub Co v. Lee, 
,170 So. 442, 126 Fla. 107. 

98. Ala—State v Montevallo Coal 
Mining Co, 197 So 87, 240 Ala 73 

Ky—Board of Education of Martin 
v. Cassell, 220 S W 2d 652, 310 Ky. 
274. 

N Ct —Windsor v. McVay, 175 S.E 83, 
206 NC 730 

Va—Pelouze v. City of Richmond, 33 
SE 2d 767, 183 Va. 805 
61 C J p 244 note 6. 

Taxes on litigation not regarded as 
costs see Costs 9 351 

99. Ala.—Smith v. Short, 40 Ala 
385. 

61 C J. p 244 note 7. 

L Tenn —Harrison v. Willis, 7 
Heisk 35. 19 Am R 604. 

61 C.J. p 244 note 8. 

g. Ky—Board of Education of Mar¬ 
tin v. Cassell, 220 S W 2d 552, 310 
Ky. 274. 

NC.—Windsor v. McVay, 175 S E. 83, 
206 NC 730 
61 C J. P 244 note 10. 

3. Ala—State v. Montevallo Coal 
Mining Co, 197 So 87, 240 Ala. 73. 
Ky.—Board of Education of Martin 
v. Cassell, 220 S W.2d 552, 3,10 Ky. 
274. 

61 C.J. p 244 note 10. 

Workmen’s compensation settlements 

(1) Settlements between employ¬ 
ers and injured employees under 
Workmen’s Compensation Act are 
subject to state trial tax and county 
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library tax —State v Montevallo Coal 
Mining Co, 197 So 87, 240 Ala. 73. 

(2) Workmen’s compensation set¬ 
tlements are not exempt from state 
trial tax because compensation in 
many cases would be pitifully low 
and legislature undertook to keep 
costs at minimum, since circuit court 
judge approving settlement may see 
to it that such low compensation 
awarded employee is not further di¬ 
minished by exaction of such tax.— 
State v. Montevallo Coal Mining Co, 
197 So. 82, 29 AlaApp 318, certiorari 
denied 197 So 87, 240 Ala 73 

“Case” within statutes imposing 
trial tax in each case on any circuit 
court's docket is judicial proceeding 
for determination of controversy be¬ 
tween parties where rights are en¬ 
forced or wrongs prevented or re¬ 
dressed, embracing everything from 
filing of complaint to entry of satis¬ 
faction of judgment, state of facts 
furnishing occasion for exercise of 
jurisdiction of court of justice, facts 
stated in pleadings as constituting 
cause of action or defense, state of 
facts involving question for discus¬ 
sion, or question contested before 
court of justice—State v Montevallo 
Coal Mining Co., supra 
Docketing appeal from lower oourt 

Under statute imposing tax on 
docketing appeal from lower court, 
no tax is demandable on appeal from 
superior court clerk as procedure 
provided by statute on appeal from 
clerk to superior court does not in¬ 
volve docketing of appeal and su¬ 
perior court clerk Is not lower court. 
—Windsor v. McVay, 175 S E 83, 206 
N.C. 730. 

Presumption against tax on munici¬ 
pality 

As statutes imposing writ taxes 
contain no provisions requiring mu¬ 
nicipal corporations to pay such taxes 
on actions and suits brought thereby, 
presumption is that legislature did 
not intend to impose such taxes on 
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ernes , 4 and, in accordance with the judicial decisions and effect of a particular statute depend on ita 

construing such statutory provisions, the operation terms with respect to the amount of the tax . 6 


B. CORPORATIONS, CORPORATE PROPERTY, AND STOCK 


1. Ik General 


§ 126. Liability in General 

Corporations and their property and franchises are 
the legitimate subjects of taxation under valid legislative 
enactments, and rules governing the construction and 
operation of tax statutes generally govern tax statutes 
with respect to corporations. 

In the absence of an exemption corporations and 
their property and franchises are as much the legiti¬ 
mate subjects of taxation as any other persons or 
property within the sovereign power of the state; 6 
and neither a corporation’s charter nor constitution 
is decisive of its liability for taxation. 7 Thus, un¬ 
der statutes providing for the taxation of property 
generally, the property of corporations is included, 8 
unless coming within the principle of some exemp¬ 
tion; 9 and a statute imposing taxes on “persons” 
or “inhabitants” of the state, in general language, 
will include private corporations as well as natural 
persons. 10 


All taxation of corporations, however, must rest 
on the basis of a valid and effective legislative en¬ 
actment, either general or special, 11 which must be 
in clear and unambiguous language. 12 Like tax 
statutes generally, as discussed supra § 58, tax 
statutes relating to corporations and corporate prop¬ 
erty must be construed in such a reasonable manner 
as to give effect to the plain intention of the legis¬ 
lature, 13 so that even though liability for a tax is 
not expressly provided for, if there is no doubt of 
the intention of the legislature to tax, such lia¬ 
bility nevertheless exists. 14 So, also, like statutes 
imposing taxes on individuals, statutes imposing tax¬ 
es on corporations or their property must be given 
a construction most favorable to the taxpayer. 16 
Similarly, statutes imposing taxes on corporations 
are to be construed prospectively, and not retro¬ 
spectively, 16 unless the latter interpretation is re- 


municipalities.—Pelouze v. City of 
Richmond, 33 S E 2d 767, 183 Va. 805. 

Wo appeal tax la required where 
appellants, on notice to appellee, and 
within period allowed by judgment, 
filed with chief justice of the court 
of appeals a motion to dissolve in¬ 
junction and filed therewith a tran¬ 
script of the record—Board of Edu¬ 
cation of Martin v. Cassell, 220 S.W. 
2d 652, 310 Ky. 274. 

4. Tenn.—Elliston v. Winstead, 10 
Lea 472 

61 C.J. p 245 note 11. 

& Ky —Gross v. Commonwealth, 149 

S.W. 833, <149 Ky. 379. 

61 C.J. p 245 note 12. 

6. U.S—Leo Feist, Inc, v. Young, 
DC.Wis, 46 F.Supp. 622. 

Ind.—Monteith Bros. Co. v. Depart¬ 
ment of Treasury of Indiana, 19 
NE.2d 1010, 215 Ind. 428. 

61 C J p 245 notes 15, 16. 

Organization tax see Corporations | 
67. 

All private corporations are to be 
assessed for taxes under general laws 
unless they are expressly exempt by 
law.—State Tax Commission v. Allied 
Mortg. Cos., 2 A.2d 399, 175 Md. 
357, 119 A.L.R 585. followed In State 
Tax Commission of Maryland v. As¬ 
sociated Mortg. Cos., 2 A 2d 401, 175 
Md. 363. 

State of oreation 

A corporation is subject to the tax¬ 
ing power of the state of its creation. 
—Commonwealth v. Mack Bros. Mo¬ 
tor Car Co., 59 A2d 923, 359 Fa. 686. | 


7. Tenn.—State v. Rowan, 106 S.W. 
2d 861, 171 Tenn. 612. 

8. Mass —Boston & M R R v 
Town of Billerica, 160 N.E. 419, 262 
Mass. 439. 

61 C.J p 246 note 27. 

9. Mass.—Boston & M. R. R. v. Town 
of Billerica, supra. 

10. NY.—People v. McLean, 80 N. 
Y. 254. 

61 C.J. p 246 note 29. 

11. Pa—Commonwealth v. John 

McGlinn Distilling Co, 108 A 823, 
265 Pa. 346—Commonwealth v. 
American Gas Co, Com.Pl , 54 

Dauph.Co 115, affirmed 42 A.2d 161, 
352 Pa. 113. 

61 C J p 245 note <19. 

Applicability as between several stat¬ 
utes 

The effect of corporation's default 
in payment of excise tax would be 
governed by the provisions in the 
Bank and Corporation Franchise Tax 
Act, which was enacted subsequent 
to constitutional amendment author¬ 
izing excise tax on corporate fran¬ 
chise, in lieu of ad valorem tax, and 
not by statute enacted prior to the 
constitutional amendment.—Myrick v. 
O'Neill, 92 P.2d 651, 88 Cal.App.2d 
644. 

18. Pa.—Commonwealth v. Pennsyl¬ 
vania Water & Power Co., 114 A 
489, 271 Pa. 456 
61 C.J. p 245 note 20. 

13. Pa.—Commonwealth v. Budd 
Realty Corp., 28 A2d 182, 345 Pa. 
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343—Commonwealth v. Liggett 
Drug Co, Com PI, 66 Dauph Co 
123—Commonwealth v Erie Dry 
Goods Co , Com PI , 61 Dauph Co 
401—Commonwealth v. Erie Dry 
Goods Co, Com.Pl., 50 Dauph Co. 
411 

61 C J. p 245 note 21. 

14. Pa—Commonwealth v. Alden 
Coal Co, 43 Fa Co. 353, reversed on 
other grounds 96 A 246, 251 Pa. 
134, LRA1916F154. 

61 C.J. p 245 note 22. 

13. Pa.—Commonwealth v. Budd 
Realty Corp, 44 PaDist. & Co. 169, 
51 Dauph Co 402, affirmed 28 A 2d 
132, 345 Pa. 843—Commonwealth v. 
Atlantic Elevator Co., Com.Pl., 66 
Dauph.Co. 107. 

61 C.J. p 246 note 3d. 

16. Fla.—Larson v. Independent Life 
& Accident Ins. Co., 29 So.2d 448, 
158 Fla. 623. 

Ky—Greene v. Frankfort Distillery 
Co., 273 S.W. 28, 209 Ky. 427. 

Mo.—First Nat. Bank of St. Joseph 
v. Buchanan County, 205 S.W.2d 
726, 356 Mo. 1204. 

Mont—State v. J. C. Maguire Const 
Co., 126 P.2d 433, 113 Mont 824. 

Ohio.—First Nat Bank of Cincinnati 
v. Evatt, 16 Ohio Supp. 180. 

Okl.—Lincoln Nat Life Ins. Co. v. 
Read, 156 P 2d 368, 194 Okl. 542, 
affirmed 65 S Ct. 1220, 325 U.S. 673, 
89 L.Ed. 1861. 

Fa.—Commonwealth v. Pennsylvania 
Sugar Co., Com.PL, 63 Dauph.Co. 
230—Commonwealth v. Curtis Pub. 
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quired by the very language of the act. 17 

,A tax may be imposed on the property of a 
domestic corporation within the state, whatever 
business it may be engaged in, 18 even though it is 
engaged mainly in interstate commerce. 1 ® The tax 
may take the form of a tax for the privilege of ex¬ 
ercising its franchise within the state measured by 
the value of the property in the state. 20 The imposi¬ 
tion of an income tax does not constitute a sur¬ 
render by the legislature of its power to tax the 
property of corporations. 21 With respect to liability 
to taxation, a corporation and its stockholders are 
regarded by the law as separate persons, 22 and, 
where there are situations in which a corporation 
can so lawfully manage its affairs as to save taxes, 
it is legitimate to do so. 23 

The application of the general rules governing 
the taxation of corporations and their property, 
discussed in this section and infra §§ 127-142, to 
particular kinds of corporations is considered infra 
§§ 143-185, and their application to foreign corpora¬ 
tions, infra §§ 186-196. 

Repeal of tax statutes. Rules governing the re¬ 
peal of tax statutes generally, discussed supra § 
58, have been applied in determining whether with 
respect to corporations, a subsequent tax statute 
repeals an earlier one. 24 Even though a tax stat¬ 


ute is repealed, such repeal does not prevent the 
collection of taxes for the period prior to such 
repeal, 26 particularly where the repealing statute ex¬ 
pressly so provides. 26 

§ 127. Corporations, Etc., Subject to Taxa¬ 
tion 

What organizations are Included In statutes Imposing 
a tax on corporations may depend on the particular stat¬ 
ute and the characteristics of the particular organization. 

What organizations are included in statutes im¬ 
posing a tax on corporations may depend on the 
particular statute, 27 and, as hereinafter considered, 
the characteristics of the particular organization. 
A corporation’s property is liable to taxation even 
though the corporation has but a de facto exist¬ 
ence; 28 and it has been held under particular stat¬ 
utes that a corporation is liable for a franchise tax 
even though it has no capital stock. 29 A corpora¬ 
tion is not dead or defunct so as to be relieved 
from tax liability unless it appears to have been 
legally dissolved. 30 

A business trust, the beneficiaries of which are 
holders of certificates which, while not transferable 
in the ordinary way, can nevertheless be assigned, 
has been held to be a corporation under a tax stat¬ 
ute. 31 Under a provision of the tax law to the 
effect that a corporation includes “any business con- 


Co„ Com.PI, 53 DauphCo 215, af¬ 
firmed 36 A 2d 415, 348 Pa 424- 
Commonwealth v Repplier Coal Co f 
Com.Pl, 53 Pauph Co 191* affirmed 
35 A 2d 319, 348 Pa 372 
61 C.J. p 245 note 24 

17. Cal —Southern California Edi¬ 
son Co. v Johnson. 131 P 2d 43, 
65 Cal App 2d 638. 

Mont.—State v J. C Maguire Const 
Co, 126 P 2d 433. 113 Mont 324 
61 C.J. p 246 note 25 
2To such Intention held expressed 
Pa.—Commonwealth v Repplier Coal 
Co.. Com PI., 63 DauphCo. 191, af¬ 
firmed 35 A.2d 319, 348 Pa. 372. 

A franchise tax statute enacted 
April 4, 1936, imposing a special 
franchise tax on domestic corpora¬ 
tions doing business in the state on 
Jan. ilp 1936, was not unconstitutional 
as confiscatory or oppressive and as 
denying due process with respect 
to a corporation doing business on 
Jan. 1, 1936. but dissolved on Mar. 
81. 1936, before passage of statute.— 
Diamond Match Co. v. State Tax 
Commission, 200 A. 365, 175 Md. 234. 

18. Ill.—State v. Illinois Cent. R. 
Co., 92 N.E 814, 246 Ill 188 

19. Wash.—State v. Hinkle, 244 P. 
398, 138 Wash. 72. 

Tax for filing amended articles in¬ 
creasing capitalisation 
Wash.—State v. Hinkle, supra. 


20. Ill—State v Illinois Cent R. 
Co, 92 NE. 814, 246 Ill. 188. 

21. Mo —Ludlow-Saylor Wire Co. v 
Wollbrinck, 205 S.W. 196, 276 Mo. 
339. 

61 C.J p 246 note 35. 

22. Or —Kelly v. Galloway, 66 P 2d 
272, 156 Or 301, rehearing denied 
68 P 2d 474, 166 Or. 301. 

23. Ala.—Dowling v. Texas Co., 26 
So 2d 500, 248 Ala 96—State v 
Pullman-Standard Car Mfg. Co., 179 
So 541, 235 Ala. 493. 

24. Ill —People ex rel. Palmer v. Na¬ 
tional Life Ins. Co, 10 N.E 2d 398, 
367 Ill 35. 

61 C J. p 245 note 19 [b]. 

Statutes held repealed 

Minn—Bemis Bro. Bag Co. v. Wal¬ 
lace, 266 NW 690, 197 Minn. 216. 

Mo—First Nat. Bank of St Joseph 
v. Buchanan County, 205 S.W.2d 
726, 356 Mo. 1204. 

Statutes held not repealed 

Fla—Jacksonville Gas Co. v. Lee, 148 
So. 188, 110 Fla. 61. 

Md —Rogan v. Baltimore & O. R. 
Co., 52 A.2d 26,1, 188 Md. 44. 

Pa—Commonwealth v. Budd Realty 
Corp, 44 Pa.Dlst & Co 169, 61 
Dauph Co. 402, affirmed 28 A 2d 132, 
345 Po. 343. 

Tex.—Gulf States Utilities Co. v. 
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State, Ctv.App, 46 S.W.M 1018, 
error refused. 

25. Pa—In re Schuetz’ Estate* 174 
A. 832, 114 Pa.Super 602 

26. Pa.—In re Schuetz* Estate, su¬ 
pra. 

27. Pa.—Commonwealth v. Keystone 
State Bldg. & Loan Ass’n, 31 Pa. 
Dist & Co. 340 

Classification of corporations see in¬ 
fra S 129. 

Applicability of particular tax stat¬ 
utes to particular corporations see 
infra 89 143-185 

28. Ga.—Atlanta & R. Air-Line R. 
Co v. State, 63 Ga 483. 

61 C.J. p 246 note 38. 

29. Tex—McCallum v. Associated 
Retail Credit Men of Austin* Com 
App., 41 SW2d 45 

30. Me—Tozier v. Woodworth, 188 
A. 771, 135 Me. 46. 

Particular acts held not dissolution 

Fact that corporation had been ex¬ 
cused from filing corporate returns 
and had ceased to do business was 
held not to effect its dissolution, and 
hence corporation was not defunct, 
with respect to propriety of tax as¬ 
sessment.—Tosier v. Woodworth, su¬ 
pra. 

31. N.T—City Bank Farmers Trust 
Co v. Graves, 3 N E 2d 612, 272 N. 
T. 1. 108 AL R. 333. 
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ducted by a trustee or trustees wherein interest or 
ownership is evidenced by certificate or other writ¬ 
ten instrument,” an investment trust is not subject 
to a tax as a corporation unless it is shown to have 
conducted a “business.” 32 

Cooperative associations have been held to be sub¬ 
ject to franchise taxes the same as all general cor¬ 
porations. 33 

Joint stock associations. A tax law applicable to 
corporations will include joint stock associations if 
organized under a statute giving them substantially 
the rights and characteristics of corporations, 34 
but not where they are formed by the private agree¬ 
ment of the persons concerned, without reference 
to the statute, 35 or where the tax statute relates 
in terms to incorporated companies. 36 Where stat¬ 
utes expressly provide that corporations shall in¬ 
clude associations or companies not possessing the 
powers or privileges of individuals or partner¬ 
ships, it has been held that a statute imposing a tax 
on the property of joint stock companies applies to 
such property owned by a corporation. 37 

Partnerships. Where the statute excludes cor¬ 
porations or companies not possessing the powers 
or privileges of individuals or corporations, it ex¬ 
cludes an association which is simply a partnership, 
in the contemplation of the law, although the ar¬ 
ticles of copartnership give to the organization some 
of the aspects of a corporation. 38 Limited partner¬ 
ships formed under statutes not giving to them any 
of the attributes or characteristics of a corporation 


have been held not subject to a tax on corpora¬ 
tions, 39 while limited partnerships organized under 
statutes giving to such organizations features of a 
corporation do come within a statute taxing “cor¬ 
porations, limited partnerships, and associations.” 40 

Merger. Where two corporations effect a merger 
they may thereafter be treated as a single concern 
for tax purposes. 41 

Acquisition of assets of other corporation. Un¬ 
der a statute so providing, a business corporation 
which acquires the major portion of the actively 
employed assets of another corporation is taxable 
for the income of such other corporation. 42 

Subsidiary and parent. In determining the rela¬ 
tions between a subsidiary corporation and a parent 
corporation for tax purposes, the arrangement will 
not be permitted to enable the corporations to es¬ 
cape their tax liabilities. 43 

§ 128. - Corporations Chartered in Two 

States 

A corporation chartered In two or more states Is tax¬ 
able as a domestic corporation in each of the states, 
although the tax may be limited by the amount of prop¬ 
erty within the borders of each state. 

Where the same corporation is chartered under 
the general or special laws of two or more states, 
or is formed by the consolidation of corporations 
chartered by different states, it remains, in each 
of those states, a domestic corporation and taxable 
as such, 44 although it has been held that each state 
should tax only as much of the corporate property 


32. N.Y.—Burrell v. Lynch, 84 NY. 

S.2d 171, 274 AppDIv. 347. 

What constitutes “doing: business" 
as an element of liability for fran¬ 
chise taxes see infra fi 134 d 

Actual activity aa decisive factor 

In determining: whether trustee 
conducts business so as to subject 
trust to corporate franchise tax, ex¬ 
istence of power to permit trustee 
to engage in business should be giv¬ 
en weight, but is not controlling, and 
decisive factor Is actual activity of 
trustee—Burrell v. Lynch, supra. 

investment aad distribution of In¬ 
come 

Trustees of investment trust, own¬ 
ership of shares in which was evi¬ 
denced by certificates, were not con¬ 
ducting “business" so as to subject 
trust to corporate franchise tax, 
where trust was of a family nature 
and trustees merely invested and re¬ 
invested trust funds and collected 
and distributed income as in an or¬ 
dinary trust and did not buy securi¬ 
ties for speculative profits, notwith¬ 
standing trustees had broad powers 
which would permit them to engage 


in business —Burrell v. Lynch, su¬ 
pra. 

33. Ohio—Central Ohio Co-op Milk 
Producers v. Glander, B T A, 92 N 
E 2d 834. 

34. Mo—State v. Louisiana, etc., R 
Co, 94 iSW. 279, 196 Mo 623. 

61 C J p 246 note 43 

35. U.S.—Gregg v. Sanford, Pa., 65 
F 151, 12 CCA 625 

NY—People v Coleman, 31 N.E 96, 
133 NY. 279, 16 L.RA. 183. 

36. U S —Gregg v. Sanford, Pa., 65 
F 151, 12 CC.A 525. 

Mich —Whitney Realty Co. v. De¬ 
land, 189 N.W. 1007, 220 Mich 234. 

37. Mo —State ex rel. Pearson v. 
Louisiana & M R. R. Co, 94 S.W 
279, 196 Mo. 523. 

61 C J p 246 note 41. 

38. Mass —Hoadley v. Essex Coun¬ 
ty, 105 Mass. 519. 

61 C.J. p 247 note 48. 

39. Pa.—In re Emergency Profits 
Tax No. 2, 5 Pa.Dist. & Co. 585- 
Commonwealth v. Biddle A Henry, 
2 Pa.Dist. A Co. 705. 
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40. Pa.—Commonwealth v. Biddle A 
Henry, supra. 

61 C J. p 247 note 52. 

41. Mont.—Commercial Credit Co v. 
O'Brien, 146 P.2d 637, 115 Mont 
199, appeal dismissed 65 S.Ct. 75, 
323 US. 665, 89 L Ed. 541. 

42. NY.—Overseas Securities Co v 
Gilchrist, 253 NY'S 782, 233 App 
Div. 544. 

Assets turned over to subsidiary 

Transaction, whereby parent corpo¬ 
ration turned over all assets for 
liquidation to subsidiary which as¬ 
sumed former's indebtedness, ren¬ 
dered subsidiary taxable as having 
"acquired major portion of actively 
employed assets of another corpora¬ 
tion/'—Overseas Securities Co. v. 
Gilchrist, supra. 

43. U.S.—In re Bush Terminal Co., 
C.C.A.N.Y., 93 F.2d 661. 

Taxes on corporate business, earn¬ 
ings, or receipts see infra | 138 

44. Ala.—Kansas City, M. A B. R. 
Co. v. Stile, 62 So. 734, 182 Ala. 138. 

61 C.J. p 247 note 53. 
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as lies within its own boundaries or a proportionate 
part of the capital.** 

§ 129. Classification for Purpose of Taxation 

The question of whet corporations come within the 
purview of statutory classifications of corporations for 
tax purposes depends on the terms of the statute. 

Where corporations are grouped or classified for 
the purpose of taxation, as they may be, as dis¬ 
cussed supra § 37, the question of what corporations 
come withm the purview of a particular statutory 
classification depends on the terms thereof. 46 Thus, 
if the terms of the statute are general, it will in¬ 
clude all domestic corporations, whether they are 
chartered by act of the legislature or organized 
under a general law of the state by filing a certifi¬ 


cate or otherwise ; 47 but if it enumerates the classes 
or kinds of corporations to which it is intended to 
apply, the particular company, m order to be tax¬ 
able, must be brought within the terms of the law. 48 

Where a tax is imposed on corporations organized 
for a particular purpose, the test of whether a 
particular corporation comes within the terms of the 
statute is not the actual business conducted by it, 49 
but rather the purpose for which the corporation 
was organized, 50 to determine which recourse must 
be had to the corporate charter 51 and the statute un¬ 
der which the corporation was organized. 52 Where 
the purpose and nature of a corporation’s business 
are the determining consideration, the statute under 
which it is incorporated or described is immate¬ 
rial. 53 In determining the nature of a corporation’s 


48. Mich —Chicago, etc, R Co v 
Auditor General, 18 NW 586, 53 
Mich 79. 

61 C J p 247 note 54 

46. Ky.—James v. Kentucky Refin¬ 
ing Co, 113 SW 468, 132 Ky 353 

14 CJ p 79 note 81. 

47. Conn —Spector Motor Service v 
Walsh, 61 A 2d 89, 135 Conn 37. 

61 C J p 247 note 59 

48. Ky —State Tax Commission v 
Petroleum Exploration, 68 S.W.2d 
T77, 253 Ky. 119. 

Pa —Commonwealth v Mellon In¬ 
demnity Corp, Com.Pl., 60 Dauph. 
Co 197. 

61 C J p 247 note 60 
Corporations held subject to tax 

(1) Statute relating to franchise 
taxation Imposed tax on corporations 
whose business was expressly named 
In statute, and corporations engaged 
In like or similar business, and cor¬ 
porations having or exercising any 
special or exclusive privilege or fran¬ 
chise not allowed by law to natural 
persons and corporations performing 
any public service —Consolidation 
Coal Co. v Martin, CCA Ky , 113 F 
2d 813—Producers Pipe Line Co. v. 
Martin, D C Ky., 22 F.Supp 44 

(2) The word “franchise’* in the 
phrase “a special or exclusive privi¬ 
lege or franchise not allowed by law 
to natural persons” in statute impos¬ 
ing franchise tax on corporations 
having or exercising such a special 
privilege or franchise is used in usual 
sense of special privilege conferred 
by grant from government, and not 
in sense of intangible property — 
Martin v Producers Pipe Line Co., C 
C A.Ky., 113 F 2d 817, certiorari de¬ 
nied Producers Pipe Line Co v. Mar¬ 
tin, 61 SCt 397, 311 U.S. 715, 85 L. 
Ed. 465. 

(8) If under franchise of corpora- 
tion* which is coextensive with Its 
articles, It may not engage in trade 
and commerce and business for prof¬ 


it in the state, it is not subject to 
franchise tax, but if under its fran¬ 
chise it may engage in trade, com¬ 
merce, and business in the state for 
profit, it is subject to the tax for 
that privilege; and a corporation 
which holds stock in other corpora¬ 
tions for purpose of managing their 
affairs, and which under its franchise 
from the state, may, for profit, law¬ 
fully engage in business in the state, 
other than the business incident to 
its holding business, is subject to 
franchise tax—American Inv Corp 
v State Tax Commission, 120 P 2d 
331, 101 Utah 189 

Corporation taxable as “business cor¬ 
poration'’ 

(1) Where corporation, which had 
operated as a real estate corporation 
in state with its activity confined to 
ownership and operation of an apart¬ 
ment house, thereafter acquired two 
commercial hotels in another state 
and maintained in a third state its 
principal office to which its books and 
records were transferred, the corpo¬ 
ration was no longer taxable under 
statute relating to franchise tax on 
real estate corporations but was tax¬ 
able under statute relating to fran¬ 
chise tax on business corporations — 
Central Park Plaza Corp. v. Bates, 
102 N.Y.S 2d 77, 278 App.Div. 607, af¬ 
firmed 103 NE.2d 57, 303 N.Y. 694 

(2) Where corporation, which was 
wholly engaged in the purchase, sale, 
and holding of title to realty for it¬ 
self, purchased stock of investment 
company, which the corporation 
thereafter held for business purpos¬ 
es, corporation ceased to be a “real 
estate corporation” and ipso facto, 
without legal proceeding, became a 
“business corporation” and was not 
thereafter liable for franchise tax 
imposed against real estate corpora¬ 
tions —Unum Real Estate Corpora¬ 
tion v Graves, 10 N.Y.S.2d 846, 256 
AppDiv. 417, affirmed 24 NJS.2d 495, 
281 N.Y. 844. 


Corporation held taxable as holding 
company 

NY—People ex rel General Alli¬ 
ance Corp v State Tax Commis¬ 
sion, 2 N Y S 2d 994, 253 AppDiv 
413, affirmed 33 N E 2d 253, 285 N 
Y 588 

Holding company held not “business 
corporation'’ 

Cal—Union Oil Associates v John¬ 
son, 43 P 2d 291, 2 Cal 2d 727, 98 
ALR. 1499 
Nonstock corporation 

Educational institution incorporat¬ 
ed under education law with capital 
stock but without right to distribute 
dividends was held not “stock corpo¬ 
ration” or “membership corporation” 
or “business corporation,” but a “non¬ 
stock corporation” engaged in busi¬ 
ness activities and as such was sub¬ 
ject to franchise tax —Rye Country 
Day School v Lynch, 269 NY.S 761, 
239 AppDiv 614, affirmed 195 NE 
194, 266 NY 649 

49. N.Y —People v Miller, 73 N E 
1102, 181 NY 328 

61 C J p 248 note 61 

50. Pa—Commonwealth v John Mc- 
Glinn Distilling Co, 108 A 823, 265 
Pa. 346 

61 C J. p 248 note 62 

51. NY —People v Miller, 73 NE 
1102, 181 NY 328 

61 C J. p 248 note 63. 

52. N.Y —People v. Miller, supra. 
61 C J p 248 note 64. 

53. U.S.—Parsons v Detroit & Can¬ 
ada Tunnel Co, DC Mich., 15 F. 
Supp 986 

Incorporation under general act 

Incorporation of highway tunnel 
company under general corporation 
act instead of special act did not pre¬ 
clude classification of business and 
property of company as “public util¬ 
ity” for taxation purposes, in ab¬ 
sence of special act under which all 
public utilities were required to in¬ 
corporate.—Parsons v. Detroit & Can¬ 
ada Tunnel Co., supra. 
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business (or the ^purposes of taxation, the amount 
of business done 54 or of profits made 55 is of no 
effect A nonprofit corporation has been held not 
to be subject to a mercantile license tax, even 
though such corporation may have made a slight 
profit in the course of one of its operations. 66 Stat¬ 
utes imposing taxes on corporations have been held 
not to apply to public bodies corporate in the ab¬ 
sence of specific provisions in the act including such 
corporations. 57 

The legislature may in a proper case change its 
rules and reclassify corporations for tax purposes. 56 
Under statutes to that effect, the state tax com¬ 
mission has the power to classify corporations for 
franchise tax purposes, and may change such classi¬ 
fication as a corporation makes changes in conduct¬ 
ing business. 55 

§ 130. Situs 

a. In general 

b. Intangible property 

a. In General 

A corporation It domiciled for tax purposes In the 


state of Its incorporation; and. In the absence of a stat¬ 
ute to the contrary, Its personal property has Its tax 
situs in that state, unless a business sltu4 elsewhere hae 
been established. 

The domicile of a corporation is the State under 
whose laws it is incorporated, as discussed in Cor¬ 
porations § 1794; and this is true for tax pur¬ 
poses. 60 Thus, while the situs of a corporation, 
that is, whether it is a domestic or foreign corpora¬ 
tion, may affect its relationship with the state for 
tax purposes, 61 a domestic corporation is not re¬ 
leased from taxation because its business is con¬ 
ducted and its capital employed wholly in another 
state or country, 62 whether the tax is a franchise 
or property tax ; 63 nor does it make any difference 
that its stockholders are nonresidents. 64 

The situs of the personal property of a corpora¬ 
tion for the purpose of taxation is in the state of 
the domicile of the corporation, 65 at least until the 
enactment of a law fixing the taxable situs of the 
property within the state in which it is being used, 66 
unless such tangible personal property is permanent¬ 
ly located outside the state, 67 “permanently” mean¬ 
ing continuously throughout the year, not a fraction 
thereof, whether days or weeks. 68 


54. HI —'Spouting: Rock Beach Ass’n 
v Tax Com’rs of Rhode Island, 101 
A. 215, 40 R I. 499. 

55. R I.—Spouting: Rock Beach Ass’n 
v Tax Com’rs of Rhode Island, 
supra 

56. Fa.—C onstltution Defense 
League v. Baldwin, 26 Pa Dlst. & 
Co. 543, 42 Dauph Co 357. 

57. Cal.—Housing Authority of Los 
Angeles County v. Dockweiler, 94 
P.2d 794. 14 Cal 2d 437 

Liability of governmental agencies to 
taxation see infra 98 206-214. 

58. Cal —Morris Plan Co. of San 
Francisco v. Johnson, 100 P.2d 493, 
37 Cal.App 2d 621. 

59. NY.—McAllister Bros v. Bates, 
72 N.Y S.2d 632, 272 App.Div 511, 
appeal denied 73 N.Y.S.2d 485, 272 
AppDIv. 979. 

Classifiable aooording to nature of 
business 

A corporation organized under the 
stock corporation law was classifiable 
for franchise tax purposes according 
to the nature of its business, and 
the purposes for which the corpora¬ 
tion was organized were Immaterial. 
—McAllister Bros. v. Bates, supra. 

00. Nev.—State ex rel. U. S. Lines 
Co. V. Second Judicial Dlst. Court 
of Nevada, 43 P.2d 173, 66 Nev. 
88 . 

Place of taxation of corporations and. 
corporate property within state see 
Infra H 329-848. 


Tax situs of private persons and 
their property see supra 89 112- 
120. 

Taxation of capital representing 
property outside state see infra 6 
135 

81. U a—Chicago. M.. St P. & P. 
R. Co. v. Hedges, D.C.Wash., 6 F. 
Supp. 752. 

62. La.—State v. Burton Swartz Cy¬ 
press Co., 183 So 226, 190 La. 947. 

61 C.J. p 249 note 69 

63. La —State v. Burton Swartz Cy¬ 
press Co, supra. 

64. Ky —Louisville, etc., Canal Co. v. 
Commonwealth, 7 B.Mon. 160. 

Mass —Commonwealth v Hamilton 
Mfg. Co., 12 Allen 298, affirmed 6 
Wall 632, 18 L.Bd. 904. 

65. U.S.—Northwest Airlines v. 
State of Minnesota, Minn., 64 S Ct. 
950, 322 U.S. 292, 88 L.Bd. 1288, 153 
A.L R 245, rehearing denied 65 S. 
Ct. 26, 328 U.S. 809, 89 L Ed. 645— 
S&ncho v. Humacao Shipping Corp., 
CC.A.Puerto Rico, 108 F 2d 157, 
certiorari denied 60 S.Ct. 1088, 810 
U.S. 641, 84 L.Ed. 1409. 

Miss.—State v. Union Tank Car Co., 
119 So. 310, 151 Miss. 797. 

Pa.—Commonwealth v. Bayuk Cigars, 
Inc., Com.Pl., 50 Dauph.Co. 243. 

66. La.—Railey v. Board of Asses¬ 
sors, 11 So. 93, 44 La.Ann. 766. 

61 C.J. P 249 note 73. 

Taxation of property of foreign cor¬ 
poration see infra 88 186-196. 
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67. U.S.—Northwest Airlines ▼ 

State of Minnesota, Minn, 64 S Ct. 
950, 322 US. 292, 88 L Bd 1283, 153 
A L R. 245, rehearing denied 65 S. 
Ct 26. 323 US 809, 89 L Ed 645. 

Pa —Commonwealth v. American 

Dredging Co, 15 A. 443, 122 Pa. 386, 
9 Am SR. 116, 1 L.R A. 237. 

61 C.J. p 240 note 75. 

Failure of state of situs to levy tax 

Property taxable in state where 
permanently stored is not taxable in 
the state of the domicile of the cor¬ 
poration owning it, even though the 
state having the power to tax such 
property does not exercise this pow¬ 
er.—Sancho v. Humacao Shipping 
Corp, C.C.A.Puerto Rico, 108 F.2d 
157, certiorari denied 60 S.Ct. 1088, 
310 U.S. 641, 84 L.Ed. 1409. 

68. U.S —Northwest Airlines v. 

State of Minnesota, Minn, $4 S Ct. 
950, 322 U.S. 292, 88 L Ed. 1283. 153 
A L.R. 245, rehearing denied 65 S 
Ct 26, 323 U.S. 809, 89 L.Ed. 645. 

Property frequently outside stats 
The power of a state of origin to 
tax Its own corporations for all their 
property within the state during the 
tax year cannot constitutionally be 
affected whether property takes fixed 
or indeterminate trips, as long as the 
property is not continuously outside 
the state during the whole tax year. 
—Northwest Airlines v. State of Min¬ 
nesota, supra—People of State of 
New York ex rel. N. Y. Central & H. 
R. R. Co. v. Miller. N.Y„ 26 S.Ct. 714, 
202 U.S. 584, 50 L-Ed. 1165. 
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1). Intangible Property 

(1) In general 

(2) Stocks and bonds 

(1) In General 

’ Intangible property of a corporation, Including ac¬ 
count* receivable, bank deposits, and securities, has Its 
tax situs In the state of domicile of Its corporate owner, 
except in sc far as It may have a business situs else¬ 
where. 

In accordance with the general rules as to the 
tax situs of intangible property, discussed supra 
§§ 116-118, intangible property owned by a corpora¬ 
tion has its situs for the purpose of taxation in the 
state of domicile of its corporate owner, 69 unless 
there arc activities identifying such intangibles with 
some other place as their business situs. 70 How¬ 
ever, rules with respect to the situs of intangible 
corporate property should not be applied in an over- 
technical sense so as to defeat the obvious result 
intended by a tax statute. 71 Where a corporation 


has only a paper domicile, the state where the 
greatest portion of the corporation's control exists 
is regarded as the “commercial domicile" with pow¬ 
er to tax the income from intangibles. 72 

Accounts receivable. Like other intangibles, ex¬ 
cept in so far as they may be used in business in 
another state and acquire a business situs therein, 
under statutes so providing, 73 the accounts receiv¬ 
able of a corporation have a situs m the state of 
the corporation, 74 and hence are taxable to the 
corporation within the state, 75 regardless of their 
source or place of use, 76 and even though they are 
taxable in other states. 77 

Bank deposits . A bank balance is an intangible 
asset and as such has its situs in the state in which 
the corporation has its domicile, and the asset may 
be taxed by that state. 78 Accordingly, deposits of 
a domestic corporation in a bank in a foreign juris¬ 
diction have a situs for the purpose of taxation in 


69. U S —First Bank Stock Corp v 
State of Minnesota, Minn , 57 S Ct 
677, 301 US 234, 81 LEd 1061. 
113 A.LR 228—In re Now York. O 
& W. Ry. Co., CC.ANY, 161 F 2d 
518 

Cal —Southern Pac Co v McColgan, 
156 P 2d 81, 68 Cal.App 2d 48. 

N.J —Duke Power Co. v. State Board 
of Tax Appeals, 30 A.2d 416. 129 
N J Law 449, affirmed 36 A 2d 201, 
131 N J.Law 275. 

Ohio—Kroger Grocery & Baking Co 
v Evatt, 79 N.E 2d 228, 149 Ohio St 
448 

Okl —Sunray Oil Corp. v Oklahoma 
Tax Commission, 134 P 2d 995, 192 
Okl. 159 

61 C.J. p 249 note 77. 

7a US —First Bank Stock Corp v. 
State of Minnesota, Minn, 57 S 
Ct 677, 301 US 234, 81 LEd 1061, 
113 A L R. 228, rehearing denied 
269 NW. 37, 197 Minn. 644 
Cal —Holly Sugar Corp v McColgan, 
115 P.2d 8. 18 Cal.2d 218 
Mont—Commercial Credit Co. v. 
O’Brien, 146 P 2d 637, 115 Mont. 
199, appeal dismissed 65 S.Ct 75, 
323 US 666, 89 LEd 641. 

Okl.—Sunray Oil Corp, v. Oklahoma 
Tax Commission, 134 P.2d 995, 192 
Okl. 169. 

Pa—Commonwealth v. Columbia Gas 
& Elect. Corp., Com PL, 47 Dauph 
Co. 133. 

71. Mich.—Udylite Corp. v. Michigan 
Corp. and Securities Commission, 29 
N.W.2d 132, 319 Mich. 1. 

Sven though distinction between 
1 'business situs” and a ^commercial 
domicile” of a corporation may be of 
consequence in passing on questions 
of corporation's liability for payment 
of ordinary taxes, it should not be 
applied in an overteohnical sense to 


defeat the obvious result intended by 
statute obligating corporations to 
pay a privilege fee as a condition of 
doing business in the state.—Udylite 
Corp v Michigan Corp and Securi¬ 
ties Commission, supra 

72. Cal.—Southern Pac Co. v Mc¬ 
Colgan, 156 P 2d 81, 68 Cal App 2d 

48 I 

73. Ohio—Haverfleld Co v Evatt, 64 ! 

N.E 2d 149, 143 Ohio St 58. 

Aocounts held to have situs elsewhere 

(1) Where merchandise resulting in 

ninety-two per cent of amount of 
sales in out-of-state branches of do¬ 
mestic corporation was purchased di- | 
rect from manufacturers by branch 
managers, and payments for such 
purchases were made from local of¬ 
fice, and moneys drawn into state 
from outside banks as depositaries of 
the branches were used for such pay¬ 
ments, the accounts and notes re¬ 
ceivable at such branches were “used 
in business” in such other states 
within statutes, and hence were not 
taxable in state; and fact that cor¬ 
poration’s deposits in other states 
were not withdrawable by an officer 
or agent having an office in such oth¬ 
er Btate did not affect the business 
situs of accounts and notes receiv¬ 
able arising from business done in 
such other states, notwithstanding 
such deposits were the avails of such 
accounts receivable —Ransom & Ran- ! 
dolph Co. v Evatt, 52 N.E.2d 738, 142 
Ohio St 398. I 

(2) Where corporate parent sent to 
corporate taxpayer order for goods 
to be filled by taxpayer’s subsidiary, 
such goods to be delivered by the 
subsidiary, a foreign corporation, to 
customers of the parent on the West 
coast and such orders, after being 
entered on the taxpayer’s books, were 
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sent to the foreign corporation to be 
filled by it and none of the goods so 
sold and delivered were ever at any 
time in state, accounts receivable 
from such transaction were improp¬ 
erly allocated to the state for pur¬ 
poses of taxation; but, where ac¬ 
counts and notes receivable resulted 
from sales by corporation from stock 
of goods at its manufacturing plant 
in state, the accounts and notes re¬ 
ceivable as credits arose out of busi¬ 
ness “transacted in’’ state within 
statute so that they were subject 
to state credit tax notwithstanding 
the sales were made to independent 
distributors in other states—Willard 
Storage Battery Co. v. Evatt, 9 Ohio 
Supp. 193. 

74. US —Commonwealth of Virginia 
v. Imperial Coal Sales Co., Va, 66 
SCt 12, 293 US <15, 79 LEd. 171. 

61 C.J. p 249 note 84. 

75. U.S.—Commonwealth of Virginia 
v. Imperial Coal Sales Co, supra. 

Pa.—Commonwealth v. Semet-Solvay 
Co., 105 A. 92. 262 Pa. 234. 

7a Pa.—Commonwealth v. Semet- 
Solvay Co, supra. 

77. Ohio—Procter & Gamble Co. of 
Cincinnati v. Evatt, 11 Ohio Supp. 
76, reversed on other grounds 52 
N E 2d 619, 142 Ohio St. 373—Proc¬ 
ter & Gamble Co. of Cincinnati v» 
Evatt, 11 Ohio Supp. 73, affirmed 
52 N.E 2d 617, 142 Ohio St. 369. 
7a U.S.—Commonwealth of Virginia 
v. Imperial Coal Sales Co, Va., 65 
S.Ct. 12, 293 U.S. 16. 79 LEd. 171 
—In re New York, O & W. Ry. 
Co., C.C.A.N.Y., 161 F.2d 618 
Ohio.—American Rolling Mill Co. ▼. 
Evatt, 70 N.E 2d 651, 147 Ohio St. 
207. 

Pa*—Commonwealth v. Mundy Corp., 
30 A.2d 878, 346 Pa. 482. 
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the state of the corporation, 79 such deposits con¬ 
stituting but debts which are taxable at the residence 
or domicile of the corporate owner, 80 except in 
so far as the rule may be affected by a statute recog¬ 
nizing a bank deposit as having a business situs 
in another state for the conduct of business in such 
other state. 81 The corporation may be taxed within 
the state only on its intangible right to repayment on 
demand. 82 

Corporate franchises . Since the franchise of a 
corporation exists only at the place of its domicile 
and residence, 88 it is taxable at the principal place 
of the corporation, that is, the state of its organiza¬ 
tion. 84 

Securities . Securities owned by corporations 
have their situs within the state of the corporation’s 
domicile for the purpose of taxation, 85 even though 
purchased and kept outside such state. 86 However, 
an obligation represented by a note secured by a 
mortgage on realty situated in the state has been 
held to be taxable in such state notwithstanding 
such obligation is held by a foreign corporation, is 
payable in another state, and the debtor is an¬ 
other foreign corporation 87 


(2) Stocks and Bonds 

Depending on the governing statutes end the circum¬ 
stances Involved, shares of corporate stock have a tax 
situs and are taxable In the state of the domicile of 
the owner, or of the corporation, or In a state In whioh 
such stock has acquired a business situs. Corporate 
bonds usually have their tax situs at the domicile of 
the owner. 

Shares of stock constitute personal property of 
the individual, 88 and as such may ordinarily be 
taxed to the holder in the state of his domicile. 89 
Moreover, the basic rule is that shares of corporate 
stock are taxable only at the domicile of the own¬ 
er, 90 and hence shares of stock in a domestic cor¬ 
poration are not taxable when owned by a non¬ 
resident, 91 unless so provided by statute. 92 How¬ 
ever, the situs of shares of stock, which situs with¬ 
in the taxing state is the foundation of jurisdiction 
to tax, 93 can ordinarily be at the domicile of the 
owner, 94 or at the domicile of the corporation, 95 
or, it has been held, only at the domicile of the 
owner in the absence of a showing of a different 
situs. 96 

The state has the authority, in authorizing the 
creation of corporations, to require the payment of 
taxes on all shares issued, whether owned by resi¬ 
dents 97 or nonresidents, 98 and it is usually recog- 


7®. Ohio.—American Rolling Mill Co 
v. Evatt, 70 NE2d 651, 147 Ohio 
St 207 

61 C.J. p 249 note 79. 

80. Conn.—Bridgeport Projectile Co. 
v. City of Bridgeport, 102 A. 644, 
92 Conn 316. 

61 C.J. p 249 note 80. 

81. Va.—Commonwealth ▼. Appala¬ 
chian Elec Power Co, 68 S E 2d 
122, 193 Va 37. 

Balances held not “used In business 
In other state 1 * 

Ohio —Kroger Grocery & Baking Co. 
v Evatt, 79 N E.2d 228, 149 Ohio St. 
448—American Rolling Mill Co. 
v. Evatt, 70 N.E.2d 651, 147 Ohio 
St. 207. 

82. Conn.—Bridgeport Projectile Co. 
v. City of Bridgeport, 102 A. 644, 
92 Conn. 316. 

83. N.Y.—People v, Equitable Trust 
Co., 96 N.Y. 387. 

8ft. Cal —City of Los Angeles v. 
Western Union Oil Co., 118 P. 720, 
161 Cal. 204. 

61 CJT. p 249 note 89. 

86. N.J.—Newark Fire Ins. Co. v. 
State Board of Tax Appeals, 193 
A. 912, 118 N.J.Law 525, affirmed 
198 A. 837, 120 N.J.Law 224, affirm¬ 
ed 59 S.Ct 918. 307 U.S. 313, 83 L. 
Ed 1312. 

Pa.—Commonwealth v. Mundy Corp., 
30 A.2d 878, 846 Pa 482. 

6,1 C.J. P 249 note 92. 


Taxation of corporate securities see 
infra ( 137. 

86. Minn —State v. Great Northern 
Ry. Co., 167 N.W 297, 139 Minn. 
469. 

87. Fla.—State ex rel. U. S. Sugar 
Corp v. Gay, 46 So 2d 165. 

88. Okl —Sunray Oil Corp v. Okla¬ 
homa Tax Commission, 134 P.2d 
995, 192 Okl 159. 

61 C J p 249 note 94. 

Taxation of’ 

National bank shares see passim 
infra S 153. 

Shares of foreign corporations see 
infra 9 196 

89. U S.—First Bank Stock Corp. v. 
State of Minnesota, Minn., 57 S Ct 
677, 301 US. 234, 81 L Ed. 1061, 
113 ALR 228 

Okl —Sunray Oil Corp. v. Oklahoma 
Tax Commission, 134 P.2d 995, 192 
Okl. 159. 

61 C.J. p 260 note 95. j 

90. Tex —Great Southern Life Ins. 
Co. v. City of Austin, 24$ S.W. 778, 
112 Tex. 1. 

91. U S.—O'Brien v. Rockefeller, 

Ohio, 239 F. 127, 152 C.C.A. 169, ap¬ 
peal dismissed and certiorari de¬ 
nied 37 S.Ct 743. 244 U.S. 650, 61 
L.Ed. 1371. 

61 C J. p 232 note 22. 

98. Mich—In re Pantlind Hotel Co., 
205 N.W. 99, 232 Mich. 880, 49 A 
L.R. 1291. 

81 C.J. P 282 note 28. 
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93. Mass-—Welch v. Burrlll, 111 N. 
E. 774, 223 Mass 87. 

94. Ariz —Oglesby v. Pacific Finance 
Corporation of California, 38 P.2d 
646, 44 Ariz 449. 

Cal —Holly Sugar Corp v. McColgan, 
115 P 2d 8, 18 Cal 2d 218—-Miller 
v. McColgan, 110 P 2d 419, 17 Cal. 
2d 432, 134 A.L R 1424, 

61 C.J. p 231 note 14, p 250 note 97. 

95. Mass—Welch v. Burrlll, 111 N 
E 774, 223 Mass. 87. 

96. Ind.—Croop v. Walton, 167 NE 
275, 199 Ind 262, 53 A.L R. 1386. 

Mich—In re Pantlind Hotel Co, 205 
NW. 99, 232 Mich. 330, 49 A.L.R 
1291. 

97. N.C.—Person v. Board of State 
Tax Com’rs, 115 S.E. 836, 184 N.C. 
499. 

Tex—Great Southern Life Ins. Co. 
v. City of Austin, 248 S.W. 778, .112 
Tex. 1. 

98. Ala.—Nashville Trust Co. v. 
Cleage, 21 So 2d 441, 246 Ala. 513. 

Pa.—Commonwealth v. Provident 
Trust Co. of Philadelphia, 180 A. 
16, 319 Pa. 385, followed in 180 A. 
20, 180 A. 21, 319 Pa. 895, first case, 
819 Pa. 395, and 180 A. 21, second 
case, 319 Pa. 396—Commonwealth 
v. First Nat Bank of Scranton, 48 
Pa.Dist & Co. 899, 68 Dauph.Co. 
245. 

6.1 C.J. p 250 note 8* 
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nized that the state may, by statute, assign a taxable 
situs in the state to the shares of a domestic corpora¬ 
tion notwithstanding such shares are owned by a 
nonresident," at least where provision is made 
therefor in creating the corporation, 1 or the stat¬ 
ute assigning the situs is in force when the cor¬ 
poration is organized. 2 Furthermore, this rule ap¬ 
plies even where the capital of the corporation is 
wholly invested outside the state, 3 and its business 
is transacted outside the state. 4 In fact, shares of 
corporate stock may be taxed at the domicile of the 
shareholder and also at that of the corporation. 5 
However, no state can levy on the shares of cor¬ 
porate stock in the hands of nonresidents of the 
taxing state except through the corporation it¬ 
self. 6 

A stockholder is not an “owner” of corporate 
property, so that a state having jurisdiction of cor¬ 
porate property does not have pro tanto jurisdiction 
of his shares of stock for taxation purposes; 7 and 
a stockholder becomes an “owner” of corporate 
property and earnings only on the corporation’s 
declaration of dividends or liquidation, which, in 
case of gain, is taxable in the stockholder’s domi¬ 
cile.® 

Business situs. It is usually recognized that cor¬ 
porate stock, like other intangible property, may 


have a business situs apart from the domicile of 
the owner where it has become an integral part of 
a local business; 2 and the view has been taken 
that corporate stock owned by a resident is not tax¬ 
able where such property has acquired a business 
situs in another state or territory. 16 

Situs of stock certificates . Corporate shares 
owned by a person domiciled in a particular state 
are usually taxable in such state, notwithstanding 
the certificates of stock are kept or deposited out¬ 
side the state. 11 

Dividends . Since the immediate source of divi¬ 
dends is the corporate stock itself, rather than the 
activities, property, and earnings of the corporation, 
which constitute the ultimate source of the income, 
the taxable situs of the corporate stock determines 
the situs of the dividends thereon for tax purpos¬ 
es. 12 

Bonds. Corporate bonds usually have their situs 
at the domicile of the owner 13 and only at such 
domicile 14 Thus, the bonds of a foreign corpora¬ 
tion owned by a person or corporation domiciled 
in a particular state are usually taxable in such 
state, 16 notwithstanding the bonds are kept or de¬ 
posited outside the state. 16 Conversely, bonds 17 of 
a domestic corporation 18 are not taxable when 
owned by a nonresident, notwithstanding they are 


99. Arlz.—Brophy v. Powell, 121 P 
2d 647, 58 Arlz 543. 

61 C J. p 232 note 27. 

1. U S.—Rhode Island Hospital 

Trust Co. v. Doughton, N C, 46 S 
Ct 256, 270 U S 69, 70 L.Ed 475, 43 
A.L.R. 1374—Hawley v. Malden. 
Mass., 34 SCt. 201, 232 US. 1, 68 
LEd 477, Ann Cas 1916C 842 

2. Iowa.—Faxton v. McCosh, 12 
Iowa 627, 

3. Iowa—Koochiching Co v. Mitch¬ 
ell, 173 NW 151, 186 Iowa 12,16. 

4. Iowa.—Koochiching Co. v. Mitch¬ 
ell, supra. 

B. US —Curry v. McCanless, Tenn , 
59 S.Ct 900. 307 U S 357, 83 L Ed 
1339, 123 A.L.R. 162 

6. N.C—Person v. Board of State 
Tax Com'rs, 115 S E. 336, 184 N C. 
499. 

7. Cal —Holly Sugar Corp v. Mc- 
Colgan, 115 P.2d 8, 18 Cal 2d 218. 

8 . Cal. — Holly Sugar Corp. v. McCol- 
gan, supra. 

9. Cal —Holly Sugar Corp. v. McCol- 
gan, supra. 

Okl.—-Sunr&y Oil Corp. v. Oklahoma 
Tax Commission, il34 P 2d 995, 192 
Okl. 169. 

61 C J. p 233 note 47 [c]. 

"The doctrine that intangibles may 

be taxed at their business situs, as 

distinguished from the legal domi- 
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rile of their owner has usually been 
applied to obligations to pay money, 
acquired in the course of a localized 
business. . . . But it Ls equally 

applicable to shares of corporate 
stock which, because of their use in a 
business of the owner, may be treat¬ 
ed aB localized, for purposes of tax¬ 
ation, at the place of the business ” 
—First Bank Stock Corp. v. State of 
Minnesota, Minn., 57 SCt. 677, 678, 
301 U.S. 234, 81 L.Ed 1061, 113 A L.R. 
228. 

10. Mont—State v. Harrington, 217 
P 681, 68 Mont 1. 

61 C J p 234 note 63 [a] (1). 

Stock held not to have acquired for¬ 
eign business situs 
A foreign corporation’s mere alle¬ 
gation that its acquisition of more 
than majority of shares of domestic 
corporation’s total outstanding capi¬ 
tal stock gave foreign corporation 
control of domestic company’s poli¬ 
cies and operations, without amplifi¬ 
cation as to manner in which for¬ 
eign corporation’s management of do¬ 
mestic corporation functioned or lo¬ 
calization of foreign corporation’s 
stockholding, does not establish in¬ 
tegration of domestic corporation’s 
operations with foreign corporation’s 
activities as required to assign "busi¬ 
ness situs” to stock for taxation — 
Holly Sugar Corp. v. McColgan, U5 
P 2d 8, 18 Cal 2d 218. 
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11. U S —Rounds & Porter Lumber 
Co v. Livesay, CCA Okl, 66 F 2d 
298 

61 C J p 232 notes 18, 20 

12. Cal.—Miller v. McColgan, 110 
P.2d 419, 17 Cal 2d 432, 134 ALR 
1424 

13. Ky—Commonwealth v. Bing¬ 
ham's Adm’r, 223 S W 999, 188 Ky 
616 

61 C J p 231 note 16. 

14. Ind —Croop v. Walton, 157 N E. 
276, 199 Ind 262, 63 ALR. 1386. 

Pa.—Commonwealth v. Curtis Pub. 
Co, 85 A. 360, 237 Pa. 333. 

15. Cal.—Estate of Fair, 61 P. 184, 
128 Cal. 607. 

61 (5 J. p 232 note 19, p 249 note 92 
Cb]. 

16. U S —Rounds & Porter Lumber 
Co v Livesay, C.C.A.Okl., €6 F.2d 
298. 

61 C.J. p 232 note 2L 

17. U.S.—O’Brien v. Rockefeller, 
Ohio, 239 F. 127, 162 C.C.A. 169, 
appeal dismissed and certiorari de¬ 
nied 37 SCt. 743, 244 U.S. 650, 61 
L.Ed. 1371. 

N.Y.—Matter of Bnston, 21 N.E. 87, 
113 N.Y. 174, 3L.RA. 464. 

18. Pa.—Commonwealth v. Curtis 
Pub. Co., 85 A. 360, 237 Pa. 333. 

i 61 C.J. p 232 note 25. 
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kept or deposited within the state, 10 in the ab¬ 
sence of any effective reservation by the state of 
power m tfiat regard. 20 

§ 131. Time When Liability Attaches 

The time when a corporation’s liability for a tax at¬ 
tache# depends on the statute Involved. Events occur¬ 
ring subsequent to the attachment of liability, such as 
the dissolution of the corporation, will not relieve It from 
taxes already due. 

The time when the liability of a corporation for 
a tax attaches depends on the statute involved. 21 
Ordinarily, the liability of a corporation to taxation 
will not begin before its organization is completely 
effected; 22 and in some states it will be charged 
with only a proportional part of the taxes for the 
fiscal year within which it was incorporated. 23 A 
tax based “on reports filed” for a specific year is 
taxable for the following year, where the statutes 
consistently provide that the tax for a given year 
is on reports for the prior year. 24 

Events subsequent to liability. The subsequent 
dissolution of a corporation will not relieve it from 
taxes already due. 26 A corporation is liable on 
gross receipts for the year preceding the year in 
which the tax is assessed, even though it discon¬ 
tinues business in the year of the assessment. 26 
Corporations owning property at the time when they 
become liable for the tax fixed by the statute are 


84 C.'J.fe. 

liable for such tax even though the property is 
disposed of or destroyed before the tifne when the 
assessment is actually made,* 7 Undek* a statute de- T 
fining a “taxpayer” as any owner of taxable prop¬ 
erty, a corporation may be a taxpayer even after 
its dissolution, and its tangible personal property 
may be taxable for the year following the year in 
which the corporation was dissolved. 20 

§ 132. Estoppel to Deny Liability 

While mere submission to Illegal taxes should not be 
construed as effecting an estoppel, a corporation may be¬ 
come estopped to deny liability by its failure properly to 
proceed or raise objection or by acquiescence. 

Ordinarily, mere submission to illegal taxes should 
not be construed into a recognition of the right so 
to tax as to estop the corporation from afterward 
denying it; 29 nor is a corporation estopped to dis¬ 
claim liability for a particular tax for a particular 
year by the filing of its report in a previous year. 30 
An estoppel may arise, however, by failure of the 
corporation to proceed or raise its objection m the 
manner provided by the statute, 31 or from acquies¬ 
cence as to matters which form the basis of the 
tax. 32 

The conclusiveness and effect of a statement or 
return by a corporation in connection with the as¬ 
sessment of corporate stock, franchises, and proper¬ 
ty are discussed infra § 438. 
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19. NT.—Matter of Enston, 21 N.E. 

87. .113 N.T 174, 3 L R.A. 464. 

Pa.—Commonwealth v. Curtis Pub. 
Co., 86 A. 360, 237 Pa. 333. 

90. US.—Detroit. G H. & M. Ry 
Co. v. Fuller, D.C.Mich., 206 F. 
86 

61 C J. p 232 note 32. 

91. Pa.—Commonwealth v. Chester 
County Light & Power Co., 14 A. 
2d 314, 339 Pa. 97—Commonwealth 
v. Repplier Coal Co., Com PL, 63 
Dauph.Co 191, affirmed 36 A.2d 
319, 348 Pa. 372—Commonwealth v. 
Erie Dry Goods Co., Com.PL, 61 
Dauph Co. 401—Commonwealth v. 
Erie Dry Goods Co., Com.PL, $0 
Dauph.Co. 411. 

61 C.J. p 260 note 6. 

Time when liability attaches as to 
private persons and property see 
gupra fi 60. 

meaSoa for fixing time 

The corporate franchise tax Is fixed 
as of a certain day and remains pay¬ 
able by corporation as of that date 
because of* the practical and econom¬ 
ic necessity that the liability to pay 
shall be ma^e certain and exempt* 
from contlngenctai so as to prevent 
fluctuation, doubt, and uncertainty In 
collection of tax.«—Diamond Match 


! Co. v. State Tax Commission, 200 A. 
365, 175 Md. 234 

"Taxable period” and "tax date” 

There is a distinction between the 
‘‘taxable period*’ or “taxable year” 
and the “tax date,'* the “taxable pe¬ 
riod” or “taxable year" is the cal¬ 
endar year during which taxpayer’s 
liability accrues, and the “tax date*’ 
on which liability of taxpayer be¬ 
comes fixed is the last day of the tax 
period —Commonwealth v. Repplier 
Coal Co, 36 A.2d 819, 348 Pa. 872- 
Commonwealth v. Pennsylvania Sugar 
Co., Com PI, 63 Dauph.Co. 230—Com¬ 
monwealth v. Curtis Publishing Co., 
Com.PL, 53 Dauph.Co. 215, affirmed 
35 A.2d 415. 848 Pa. 424—61 CJ, 
p 250 note 5 [b]. 

99. P.C.—Anglo-American Ins. Co. v. 
District of Columbia, 16 D.C. 422. 

93. N.T.-**People v. Miller, 88 N.T.S. 
197, 94 App.Dlv. 564, affirmed 72 
N.E. 525* 180 N.T. 16. 

Pa—Commonwealth v. Wyoming Val¬ 
ley Canal Co., 69 Pa 410. 

94. Pa—Commonwealth v. Budd 
Realty Corp., 28 A.2d 132, 845 Pa 
843. 

gB. N.T.—In re Welsbach Incande¬ 
scent Gaslight Co., 59 N.T.S. 10Q6, 
Pa—Commonwealth v. Caloric Co., 
23 PaDist. 812. 
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96. N.J.—Hann v. State Board, of 
Taxes and Assessment, Sup., 147 
A. 724, followed in 147 A. 726, 7 N. 
J.Misc. 1047. 

61 C.J. p 250 note 9. 

97. N.J.—-Hann v State Board of 
Taxes and Assessment, supra 

Tex —Joy v. City of Terrell, Civ.App , 
143 S.W.2d 704, error dismissed, 
judgment correct. 

98. Ohio.—American Oak Leather Co. 
v. Peck, B.T.A., 108 N.E.2d 179. 

99. U.S—Gully v. First Nat. Bank. 
C.C.A.Miss., 81 F.2d 502, reversed 
on other grounds 57 S.Ct 96, 299 
U.S. 109, 81 L.Ed. 70. 

61 C.J. p 250 note 11. 

30. Cal.—People v. Alaska Pac. 8. 
S. Co., 187 P. 742, 182 Cal. 202. 

61 C.J. p 250 note 12. 

31. Ark.—Beal-Doyle Dry Goods Co. 
v. Beller, 150 S.W. 1033, 105 Ark. 
370. 

61 C.J. p 251 note H3. 

Estoppel for failure to seek review 
before board or officer see infra | 
618. 

32. N.T,—People ex rel. East River 
Terminal R. R. v, State Board of 
Tax Com’re, 146 N.T.S. 112, 160 
App.Div. 771, 

61 C.X. p 251 note 15. 
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§ 133. Corporate Property In General 

Except In so far as exempted, all the property of a 
corporation within the territorial limit* of the state I* 
subject to taxation *t if It were held by an Individual. 

Except in so far as it may be exempted by charter 
or statute, as discussed infra §§ 262-268, all the 
property of a corporation, 38 within the territorial 
limits of the state, 84 is subject to taxation in the 
same way as if it were held by an individual, even 
where the franchise of the corporation is not sub¬ 
ject to taxation, 35 and, as considered supra § 130, 
in connection with the discussion of the tax situs of 
corporations, regardless of where the stockholders 
reside. 

" Operative” property . Whether or not property 
of a corporation is “operative” within the terms of 
a provision authorizing a tax on property of certain 
specified corporations used in the operation of their 
business is determined by the use to which such 
property is put; 36 but it is ordinarily the use by 
the owner which determines its status, 37 although 
it has been held that the use by a corporation pur¬ 
suant to contract of buildings belonging to a mu¬ 
nicipality must be considered in determining its 
“operative property" for taxation purposes 38 

Real property. Under the laws generally in force, 
a corporation is taxable on its real estate the same 
as a private individual would be, 39 although the 
land so taxed represents a part of the corporation’s 
capital invested in it, 40 and although a statute pro¬ 
vides that land held by a corporation shall be con¬ 
sidered as personal property, this being merely in¬ 
tended to qualify and define the interest of the 
stockholders. 41 


Real estate of public or quasi-public corporations. 
In some jurisdictions the real estate of public or 
quasi-public corporations essential to the exercise 
of their franchises is not subject to local taxation 
in the absence of legislative authority, 43 and the 
property of such corporations is not considered 
as coming within the terms of statutes imposing tax¬ 
es on real property generally. 43 

Personal property . The personal property of 
corporations is as much the subject of taxation as 
is the personal property of individuals. 44 A statute 
imposing a tax on the personal property of corpora¬ 
tions and containing a provision to the effect that 
“book credits, promissory notes, and other per¬ 
sonal credits” are not personal property does not 
include within its terms the accounts receivable of 
a corporation. 45 

Good will. With some exceptions in certain cir¬ 
cumstances, 46 the good will of a corporate business 
may be regarded as an asset or property for tax 
purposes. 47 

Money paid by a corporation for the purpose of 
effecting an organization or putting the company 
into legal shape to do business is not a taxable 
asset in the hands of the company. 48 

§ 134. Franchises and Privileges 

a. Definitions and general considerations 

b. As subject of taxation 

c. Nature of tax on franchise 

d. Doing business as element of liability 

e. Measure of tax 


33. U.S.—Hudson Motor Car Co v. 
City of Detroit, C.C.AMich, 136 
F 2d 674. 

Mont.—Fruit Growers Express Co 
v. Brett, 22 P.2d 171, 94 Mont 281 
31 C.J. p 251 note 18. 

34. Iowa —Iowa Homestead Co. v. 
Webster County, 21 Iowa 221. 

Ky. —Commonwealth v. Ledman, 106 
S.W. 247, 127 Ky. 603, 32 KyL 
462. 

36. U.S.—Gordon v Appeal Tax Ct., 
Md., 3 How. 133, 11 LEd. 629. 

33. N.D.—Otter Tall Power Co. v. 

Degnan, 262 N.W. 619, 64 N.D. 413. 
41 C.J p 251 note 23. 

37. Cal.—Pacific Telephone & Tele¬ 
graph Co. v. State Board of Equal¬ 
isation, 269 P. 42, followed in 
Southern California Telephone Co. 
v. State Board of Equalization, 259 
F. 47. 

38. N.D.—Otter Tail Power Co v. 
Degnan, 252 N.W. 619, 64 N.D. 413. 


38. Ill —Quincy R Bridge Co. v. 

Adams County, 88 Ill. 615. 

61 C J p 25.1 note 26 

40. Tenn—Nashville Gas Light Co. 
v. Nashville, 8 Lea 406. 

61 C.J. p 251 note 27. 

41. Me—Cumberland Marine R. Co. 
v. Portland, 37 Me 444. 

43. Pa—Oonoy Tp. v York Haven 
Electric Power Plant Co., 71 A. 
207, 222 Pa 319. 

61 C J. p 251 note 29. 

43. Pa.—Conoy Tp v. York Haven 
Electric Power Plant Co., supra. 

61 C.J. p 252 note 30. 

44 . Iowa.—Mills County Abstract 
Co. of Glenwood v. Board of Re¬ 
view of Glenwood City, 249 N.W. 
235, 216 Iowa 896. 

La.—Liverpool, etc., Ins. Co. v. Board 
of Assessors, 11 So. 91, 44 La.Ann. 
760, 16 LR.A 66. 

Taxation of ships or boats owned by 
corporations generally see supra | 
115. 


45. US—Puerto Rico Coal Co. ▼. 
Domenech, C C A.Puerto Rico, 41 F. 
2d 183. 

46. NY.—People v. Neff. 46 N.Y.S. 
299, 19 AppDiv. 596, affirmed 48 
NE 820, 164 N.Y. 437. 

61 C.J. p 251 note 18 [a] (2). 

47. Pa.—Commonwealth v. Stephano 
Bros., 49 Pa.Dist & Co. 617, 54 
Dauph.Co 329. 

61 C.J. p 251 note 18 [a] (.1). 

Bookkeeping eateries 

The good will of a corporation Is 
an asset, the existence of which for 
tax purposes does not depend on 
whether corporation carries It as an 
asset on ita books.—Grell v. Kelly, 36 
A.2d 874, 134 N.JEq. 593, modified 
on other grounds In re Nlcklas’ Es¬ 
tate, 41 A 2d 122, 132 N J Law 450. 

48. Ky.—Commonwealth v. Ledman, 
106 S.W. 247, 127 Ky. 603, 32 Ky. 
Li. 452. 
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a. Definitions sad General Oansider&tkms 

The word "franchise" as used In corporate tax etat- 
utes sometimes means the mere right to exist as a cor* 
Deration, and aometlmee refers to the rights and privi¬ 
leges conferred on existing corporations; and a fran¬ 
chise tax Is imposed on a corporation for the right of be¬ 
ing a corporation or for the privilege of exercising its 
corporate powers. 

While, as has been stated in Franchises § 1 a, 
franchises are special privileges conferred by a 
government on individuals and do not belong to the 
citizens of a county generally, of common right, the 
word “franchise” as applied to corporations in gen¬ 
eral, as discussed in Corporations § 69, and par¬ 
ticularly as the term is used with respect to cor¬ 
porations in tax statutes, 49 has no uniform mean¬ 
ing, its meaning within the particular jurisdiction 
depending on the particular statute. It is some¬ 
times regarded as the mere right to be, or exist as, 
a corporation, 60 this being considered as the general 
franchise of a corporation. 51 Again it may be 
the rights and privileges conferred on existing cor¬ 
porations, 52 the latter being considered as secondary 


or special franchises. 6 * Corporate franchises are 
frequently regarded in tax laws as personal prop¬ 
erty. 64 

The generic term “privilege,” as that word is 
used with respect to franchise taxes, cannot ordi¬ 
narily be arbitrarily construed to mean or to in¬ 
clude, ex vi termini, a franchise tax on every oc¬ 
casion of its use in the scheduled divisions of tax¬ 
able subjects; and to assign the word such an of¬ 
fice would lead to confusion. 66 

Franchise tax is a tax imposed on a corporation 
for the right or privilege of being a corporation or 
of doing business in a corporate capacity in the 
state, 60 or for the privilege of exercising its cor¬ 
porate powers. 57 It confers on the corporation no 
more than the privilege of juristic personality and 
limited corporate liability. 68 A tax on the excess 
of the market value of the stock of a corporation 
over the value of its tangible property is a fran¬ 
chise tax. 69 

Effect of payment of franchise tax . Under stat- 


49. Ky.—Cumberland Tel. St Tel. Co. 
v. Hopkins. 90 S.W. 594. 121 Ky. 
850. 

61 C.J. p 252 note 37. 

60. Ky—Cumberland Tel. Sc Tel. Co 
v. Hopkins, supra. 

61 C.J. P 252 note 38. 

51. Miss —Gulf Refining Co. v. 

Cleveland Trust Co., 108 So. 158, 
166 Miss. 759. 

NY.—People ex rel. Harlem River & 
P. C. R. Co. v. State Board of Tax 
Com'rn, 109 N.E 569. 216 N.Y. 607, 
L.R.A.1916B 1222. 

52. N.Y.—People v. Priest. 77 N.Y. 
S. 382, 76 App.Div. 131. 

61 C.J. p 252 note 40. 

63. Miss.—Gulf Refining Co. v. 
Cleveland Trust Co., 108 So 158, 
166 Miss. 759. 

Xn order to oimstfttate » “special 
franchise” within meaning of the tax 
law, there must be the element of 
physical property in, on, or above a 
street, public place, or public waters, 
and a grant from the state of the 
right to construct, maintain, or op¬ 
erate, and if either the tangible or 
intangible element is missfng, there 
can be no special franchise.—People 
ox rel. New York Cent R. Co. v. State 
Tax Commission, 35 N.Y.S 2d 77, 264 
App.Dtv. 80, modified on other 
grounds 64 N.E.2d 332, 292 N.Y. 180, 
motion {fouled 56 N.E.2d 122, 292 N.Y. 
7,17. 

54. N.Y.—People v. New York Tax 
Conors, 10 N*B. 437, 104 N.Y. 240. 

55. N.C.—Duke Power Co. v. Bowles, 
48 S.E.24 287, 229 N.C. 148. 


56. U.S.—In re Pressed Steel Car Co. 
of New Jersey, CC.APa., 100 P. 
2d 147, certiorari denied Wick v 
State of New Jersey, 69 S Ct. 689, 
306 US. 648, 83 L Ed 1047 

Cal —West Pub Co v McColgan, 166 
P 2d 861, 27 Cal.2d 706, affirmed 
66 SCt 1378, 328 US. 823, 90 L 
Ed 1603, rehearing denied 67 S Ct 
35, 329 US 822, 91 L.Ed 699— 
American States Water Service Co 
of California v. Johnson, 88 P.2d 
770. 31 Cal.App 2d 606. 

Fla.—Gray v. Central Florida Lumber 
Co, 141 So 604, 104 Fla. 446, cer¬ 
tiorari denied Central Florida Lum¬ 
ber Co v. Gray, 63 S.Ct 84, 287 U S. 
634, 77 LEd 549. 

N M.—Corpus Juris oitsd in State 
ex rel. State Corp Commission v. 
Old Abe Co., 94 P 2d 105, 111, 43 
NM. 367, 124 A.L.R. 1086. 

N.Y.—Brady v. State Tax Commis¬ 
sion, 29 N.Y.S.2d 88. 176 Misc. 1053, 
affirmed Brady v. State Tax Com¬ 
mission of State of New York, 33 
NYS2d 384, 263 App.Div. 955, af¬ 
firmed Brady v. State Tax Commis¬ 
sion, 43 N.E 2d 719, 289 N.Y. 585. 

Tenn.—Memphis Dock Sc Forwarding 
Co. v. Fort, 92 S.W.2d 408, 170 
Tenn. 109. 

Tex.—Riveroaks Development Corp. 
V. Shepperd, Civ.App., 246 S.W.2d 
236, error refused—Sterling Oil & 
Refining Corporation v. Isbell, Civ. 
App., 202 S.W.2d 800—Houston Oil 
Co. of Texas v. Lawson, Civ.App., 
175 S,W.2d 716, error refused— 
United North 4b South Development 
Co. v. Heath, Civ.App., 78 S.W. 2d 
650, error refused. 

Utah.—California Packing Corpora- 
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tlon v. State Tax Commission, 93 P 
2d 463, 467, 97 Utah 367 
61 CJ. p 252 note 43—37 C.J. p 234 
note 83 [a]. 

Excise tax and franchise tax 

(1) Excise tax and franchise tax 
have both been defined or described 
by the text statement—R J. Reyn¬ 
olds Tobacco Co v. Carson, 213 S.W 
2d 46, 187 Tenn. 157. 

(2) Corporate excise tax and fran¬ 
chise tax distinguished with respect 
to measure of such taxes see infra 
subdivision e of this section. 

“Dloenee tax/* used with respect 
to corporations exclusively, means 
no more necessarily than a charge of 
some kind imposed on them solely 
for their corporate privilege.—Kaiser 
Land, etc, Co. v. Curry, 103 P. 341, 
155 Cal. 638. 

Property taxes oompared 

A franchise tax differs materially 
from a property tax, as levied for 
state and municipal purposes, in the 
basis prescribed for computing the 
amount of the tax.—American States 
Water Service Co. of California v 
Johnson, 88 P.2d 770, 773, 31 Cal App 
2d 606. 

57. Ala.—Southern Ry Co v. Greene, 
49 So. 404, 160 Ala. 396, reversed on 
other groundB 30 S Ct 287, 216 U 
S. 400, 54 L.Ed. 536, 17 Ann.Cas 
1247. 

61 C.J. p 252 note 44. 

68. Md—Diamond Match Co. v State 
Tax Commission, 200 A. 865, 175 
Md. 234. 

58. U.S—Hudson Motor Car Co v. 
City of Detroit, C.C.A Mich., 136 F. 

2d 674. 
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utes so providing a corporation paying the franchise 
tax is entitled to do business during that fiscal year 
without further obligation, 60 since the statute im¬ 
poses the tax for the privilege of doing business 
in the state after payment thereof. 61 However, it 
has been held that a corporation's payment of its 
franchise tax early in the year does not give it a 
vested right to the privilege of exercising its cor¬ 
porate franchise for the balance of the year, so 
that a statute increasing the rate of tax for such 
year, to be computed on the income during the 
year, applies to such corporation. 62 

b. As Subject of Taxation 

(1) In general 


(2) Property tax 

(3) Excise or license tax 

(1) In General 

The privileges and franchises of a private corporation, 
both the franchise to do business ae e corporation and 
special franchises or privileges, are subject to taxation. 

Nothing can be more certain m legal decision 
than that the privileges and franchises of a private 
corporation may be taxed, 68 and the manner and 
method of such taxation are in the control of the 
state, 64 subject to constitutional limitations. 65 A 
statute imposing a franchise tax must be so con¬ 
strued as to carry out the intention of the legislature 
as determined from the language used and its gen¬ 
eral purpose 66 In some jurisdictions provision is 


60. Ark.—Arkansas Power & Light 
Co. v State, 299 SW .1028, 175 
Ark 495 

Corporation surrendering charter 

and ceasing: to do business within 
year after paying: franchise tax did 
not owe such tax so as to render 
purchaser of its property liable there¬ 
for.—Arkansas Power & Light Co. v. 
State, supra 

61. Ark—Arkansas Power & Light 
Co. v. State, supra 

63. Cal —Sunset Nut Shelling Co v 
Johnson, 121 T.2d 849, 49 Cal.App 
2d 354. 

63. U.S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S Ct 688 , 309 
US. 660, 84 LEd 947—Ford Motor 
Co. v. Beauchamp, Tex. 60 S Ct 
273. 308 U.S. S31, 84 LEd 304, re¬ 
hearing denied 60 SCt 385, 308 U S 
640, 84 L Ed 631—Matson Nav Co 
v. State Board of Equalization of 
State of California, Cal.. 56 SCt 
563, 297 US. 441, 80 LEd 791, re¬ 
hearing denied 66 S.Ct. 666, 297 U.S 
728, 80 L.Ed. 1011—-Hudson Motor 
Car Co. v. City of Detroit, CCA. 
Mich., 136 F.2d 574. 

Hawaii.—Brodhead v. Borthwick, 37 
Hawaii 314. 

La.—State v. Caldwell Sugars, 169 
So. 526, 185 La. 603—State v Bisso 
Realty & Inv. Co., 167 So. 87. 184 
La. 679—Interstate Tax Bureau v. 
Conway, 156 So. 463, 180 La. 453. 
Neb—Licking v. Hays Lumber Co., 
19 N.W.2d 148, 146 Neb. 240. 

N.J.—Werner Mach. Co v Zink, 70 
A.2d 774, 6 N.J.Super. 188. 

N'M.—Humble Pipe Line Co. v. State, 
109 P.2d 247, 46 N.M. 29. 

Okl.—Wood & Co. v. Russell, 226 
P. 1040, 102 Okl. 92. 

Tenn—Corn v. Fort, 95 S.W.2d 620, 
170 Tenn. 877, 106 A.L.R. 647— 
Camden Fire Ins. Ass’n v. Haston, 
284 S.W. 905, 153 Tenn. 675. 

Tex.—Corpus Juris cited la Texas 
& P. Ry. Co, v. City of El Paso, 


85 S W 2d 245, 249, 126 Tex 86— 
McCallum v Associated Retail 
Credit Men of Austin, Civ App , 26 
S.W 2d 715, reversed on other 
grounds, Com.App , 41 S W 2d 45 
Wash—rower, Inc v. Huntley, 235 
P 2d 173, 39 Wash 2d 191. 

61 C J p 252 note 46 
Not prohibited by federal etatute 
The federal statute permitting state 
taxation of national bank shares does 
not prohibit the state from impos¬ 
ing a franchise tax on holding com¬ 
panies on basis of net Income from 
dividends on stock held —Oliver Con¬ 
tinuous Filter Co v. McColgan, 120 
P.2d 682. 49 Cal App 2d 800. 

84. Neb —Licking v. Hays Lumber 
Co, 19 N W.2d 148, 146 Neb. 240 
61 C J p 253 note 47 
State tax baaed oa federal corpora¬ 
tion tax 

Conn —McKesson & Robbins v 
Walsh, 36 A.2d 865, 130 Conn. 460 
Corporations subject to tax 

(1) The legislature has the power 
to declare by statute what corpora¬ 
tions are subject to the franchise tax 
imposed by the statute —Consolida¬ 
tion Coal Co. v. Martin, C C.A Ky, 
113 F 2d 813 

(2) Corporations subject to taxes 
see supra §8 127, 129. 

65. Tex—Houston Oil Co of Texas 
v. Lawson, Civ App., 176 S.W.2d 
716, error refused. 

Taxing power and limitations and 
constitutional restrictions thereon 
generally see supra 88 4-56 
Statutes held not invalid 
U.S,—Southern Realty Corporation v. 
McCallum, C.C.A.Tex., 65 F.2d 934, 
certiorari dented Southern Realty 
Corporation v Heath, 54 S.Ct. 127, 
290 U.S. 692, 78 L.Ed. 696. 

Tex.—Houston Oil Co. of Texas v. 
Lawson, Civ.App., 175 S.W.2d 716, 
error refused. 

66. Mich—Consumers Power Co. v. 
State, 40 N.W.2d 756, 326 Mich. 
643. 


Tex —Ross Amigos Oil Co. v State, 

138 S.W.2d 798, 134 Tex. 626 
Vt.—Union Twist Drill Co v. Harvey, 

37 A.2d 889. 118 Vt. 493. 

Ziegielative intention 

(1) Statutes imposing franchise 
taxes on corporations were intended 
to prescribe a standard of taxes to be 
paid by corporations doing business 
in the state, and were enacted pure¬ 
ly for revenue purposes—Isbell v. 
Gulf Union Oil Co., 209 S.W.2d 762, 
147 Tex. 6. 

(2) The legislature, in enacting 
corporation excise tax law, intended 
that all corporations doing business 
within state should pay annually an 
excise tax based on net income, with 
exception of corporations specifically 
exempted.—Title & Trust Co. v. 
Wharton, 114 P.2d 140, 166 Or. 612. 

Strict or liberal ooxurtruotion 

(1) Statutes imposing corporation 
franchise taxes are to be liberally 
construed so as to effectuate the 
chief object and purpose of their en¬ 
actment as revenue measures —Isbell 
v. Gulf Union Oil Co., 209 S.W 2d 
762, 147 Tex. 6—Rlveroaks Develop¬ 
ment Corp. v. Shepperd, Civ App., 246 
S W 2d 236, error refused. 

(2) While the Corporate Net In¬ 
come Tax Act must be strictly con¬ 
strued, any doubt as to the imposi¬ 
tion of the tax must be resolved in 
favor of the taxpayer.—Common¬ 
wealth v. Repplier Coal Co., 35 A.2d 
319, 348 Pa. 872. 

Amendment as postponing oollsotions 

In substituting one form of taxa¬ 
tion on corporate franchises for an¬ 
other by constitutional amendment, 
court should not hold that people in¬ 
tended to postpone all collections of 
such taxeB for entire year, unless in¬ 
tention to provide such tax hiatus 
was clearly expressed.—Spring Val¬ 
ley Co v. Johnson, 46 P.2d 294, 7 CaL 
App.2d 258. 
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made in the constitution for the imposition of a 
corporate franchise tax, 67 and such provisions have 
been held to be Mandatory. 66 

Franchises which are thus subject to taxation are 
those conferring the privilege of doing business as 
a corporation, 69 as wdt as special franchises or 
those conferring special privileges on the corpora¬ 
tion. 70 The franchise to be a corporation is one 
distinct from the franchise to do business as a cor¬ 
poration, 71 the former belonging to the corpora¬ 
tors, 72 the latter to the corporation, 73 and each may 
be the separate subject of a tax. 74 In some juris¬ 
dictions corporations engaging in some special or 
exclusive privilege or franchise not allowed by law 
to others are subject to a franchise tax, 76 and other 
corporations enjoying no privileges not exercised by 
natural persons are not liable therefor. 76 The fran¬ 
chise to be a corporation is assessable against the 
corporation and not to its members. 77 The fact that 
the franchises of some corporations escape assess¬ 
ment for the tax does not relieve other corporations 
from liability therefor. 78 A corporation coming 
within a statute imposing a franchise tax thereon 
is liable therefor notwithstanding the business it 
is doing is ultra vires its charter powers. 79 

Under a constitutional amendment requiring a 
tax on the privilege of exercising corporate fran¬ 
chises, in lieu of a tax on the cash value of such 
franchises, an excise tax was substituted for the 
prior ad valorem tax, and the legislature no longer 
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hap power to levy an ad valorem tax on franchis¬ 
es. 80 However, the amendment does not destroy 
the right of the state to collect an ad valorem tax 
previously becoming due; 81 and the collection of 
such ad valorem tax does not authorize the corpora¬ 
tion to do business in the state so as to preclude 
the tax on the privilege of exercising the franchise, 
even though the periods covered by the two taxes 
overlap. 82 

A statute exempting holding corporations frpm 
payment of a privilege tax if their subsidiary cor¬ 
porations make returns, so as to require the pay¬ 
ment of the tax by holding corporations on their 
whole income solely because certain foreign corpo¬ 
rations, the stock of which the holding corporation 
holds, failed to make returns, has been held to be 
invalid as discriminatory and as imposing a penalty 
for receiving income from foreign corporations. 88 

The taxation of the franchises and privileges of 
particular kinds of corporations is discussed infra 
§§ 143-185. Thus, for example, the taxation of the 
franchises and privileges of banks and other finan¬ 
cial institutions is considered infra § 144. 

Amendment of tax statute . A franchise tax stat¬ 
ute may be amended by the legislature; 84 and the 
fact that the franchise tax under the prior statute 
had already been paid does not preclude the state 
from collecting an additional franchise tax under 
the amended statute; 86 nor does the fact that the 


TAXATfQN 


67. Ala.—Fairhope Single Tax Cor¬ 
poration v. Melville, €9 So. 466, 193 
Ala. 289. 

61 C.J. P 253 note 49. 

68. Ala.—State v. Elba Bank & 
Trust Co. 91 So. 917, 18 Ala.App. 
258, certiorari denied 91 So. 922, 
207 Ala. 711. 

61 C.J. p 258 note 50. 

69. N.M.—State ex rel. State Corp, 
Commission v. Old Abe Co., 94 P. 
2d 106, 43 N.M. 267, 124 AJUB. 1085. 

61 C.J. p 253 note 51. 

70. N T.—People ex rel. Grand Trunk 
By. Co of Canada v. Gilchrist, 161 
N.E 432, 248 N T. 97: 

61 C J. p 253 note 52. 

Occupation or license taxes <on cor¬ 
porations exercising special priv¬ 
ileges see infra subdivision b (8) 
of this section. 

71. Mich.—Union Steam Pump Sales 
Co. v. Deland, 185 N.W 358, 216 
Mich. 261. 

61 C.J. p 253 note 53. 

78. Mich.—Union Steam Pump Sales 
Ca Vk Deland, supra. 

61 CX p 253 note 54, 

76* Mich.—Union Steam Pump Sales 
Co. Y4 Deland, supra. 

61 C.J. p 253 note 55. 


74. Mich—Union Steam Pump Sales 
Co. v. Deland, supra. 

61 C.J. p 253 note 56. 

75. Ky.—Commonwealth v. Walsh, 
106 SW. 240, 117 S.W. 398, 133 Ky. 
103, 32 Ky.D. 460. 

61 C.J. p 253 note 57. 

78. Ky.—Commonwealth ▼. Walsh, 
supra. 

77. Cal.—Bank of California v. San 
Francisco, 75 P. 832, 142 Cal. 276; 
100 Am S.R. 130, 64 D.R.A. 918. 

61 C.J. p 253 note 59. 

78. Cal.—City of Dos Angeles v. 
Western Union Oil Co., 118 P. 720, 
<161 Cal. 204, followed in Western 
Union Oil Co. v. Dos Angeles Coun¬ 
ty, 118 P. 721, 161 CaL 718. 

79. N.Y.—Newton Creek Towing Co. 
v. Daw, 199 N.Y.S. 866, 205 App. 
Div. 209, affirmed 143 N.E. 749, 
237 N.Y. 678. 

61 C.J. p 254 note 61. 

8a Cal.—Myrlck v. O’Neill, 92 P.2d 
651, 83 CaL App. 2d 644. 

8D Cal.—City Investments v. John¬ 
son, 56 P.2d 939, 6 Cal.2d 150— 
, Southern California Edison Co. v. 
Johnson, 131 P.2d 48, 65 Cal.App.2d 
638. 


82. Cal.—City Investments v. John¬ 
son, 56 P.2d 939, 6 Cal.2d 150— 
Southern California Edison Co. v. 
Johnson, 131 P.2d 43, 55 Cal.App.2d 
638. 

83. Utah.—First Security Corpora¬ 
tion of Ogden v. State Tax Com¬ 
mission, 63 P.2d 1062, 91 Utah 101. 

84. Tex.—Houston Oil Co. of Texas 
v. Dawson, Civ.App., 175 S.W 2d 
716, error refused. 

Effect of amendment 

The validity of a statute providing 
for an annual privilege fee Is not af¬ 
fected by an amendment providing 
for the turning of the fees into the 
state treasury —Camden Fire Ins. 
Ass’n v. Haston, 284 S.W. 905, 153 
Tenn. 675. 

Amendments for purposes of clarUL 
oattos 

Cal.—Hise v. McColgan, 148 P.2d 616, 
24 Cal.2d 147—Union Oil Associates 
v. Johnson, 43 P.2d 291, 2 Cal.2d 
727, 98 A-D.R. 1499. 

68. Tex.—Houston Oil Co. of Texas 
v. Dawson, Civ^App., 175 fl.W.2d 
7<X6, error refused* 
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amehdinent increasing the tax waa enacted after 
the tax under the prior statute had been paid for 
that year render such amendment retroactive or 
an ex post facto law. 86 

Cessation tax . .Under a franchise tax act also 
imposing a cessation tax on every corporation ceas¬ 
ing to exercise its franchise, the cessation tax is in¬ 
tended to apply to corporations, on dissolution, 
which were lawfully existing and had paid all 
franchise taxes theretofore imposed and due at the 
time of the passage of the statute; 87 and such 
provision, basing the measure of the tax on the 
net income of the corporation, has been held valid. 88 

(2) Property Tax 

Corporate franchises are property or things of value 
and are therefore ordinarily taxable as property apart 
from taxation of other corporate property or assets. 

Since corporate franchises are property 88 or 
things of value, 80 particularly where a constitutional 
provision so declares, 91 they may, m the absence of 
facts constituting an exemption, 92 be taxed as prop¬ 
erty 93 to the amount of the value thus conferred 94 
entirely apart from, or in addition to, taxation of 
the corporation’s other property or assets. 95 

This permissible taxation includes not only spe¬ 
cial and exclusive privileges conferred by public 
authority, such as involve the right to use public 
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streets, highways, navigable streams, and the like, 
in a manner not permittejd to the general public, 
or relating to the prosecution of a business affecting 
the public generally, 96 but also the franchise of be¬ 
ing a corporation, that is, the privilege of carrying 
on business under the corporate form, of organiza¬ 
tion, with it9 peculiar features of liipited liability 
for debts, transferability of stock, perpetual succes¬ 
sion, and so on. 97 Under some constitutions only 
such franchises as are of value are subject to taxa¬ 
tion as property; 98 and under such a constitution 
the franchise to be a corporation is not taxable, 99 
it being reachable only by way of a license or ex¬ 
cise tax. 1 In some jurisdictions, where the statute 
imposing the tax on the franchise is in the form 
of a license or excise tax, no property tax can be 
imposed on such franchise. 2 

(3) Excise or License Tax 

The franchisee of a corporation are subject to II* 
cense or excise taxes; a license or occupation tax Is 
frequently imposed on the franchises or privileges of 
corporations doing business or exercising certain rights In 
the state or In the municipality. 

Although corporate franchises may be taxed just 
as other corporate property is, in most jurisdictions 
the tax imposed on the franchises of a corporation 
is in the form of a license or excise tax, and the 
constitutions sometimes restrict the taxation of 
franchises to this form, 3 particularly with respect 


86. Tex—Houston Oil Co. of Texas 
v. Lawson, supra. 

87. N.Y.—People ex rel. Halm v 

Chapman. 80 N Y S 2d 835. 274 

App.Div. 132. 

Vo immunity from past payments 

The achievement of corporate sta¬ 
tus and acquirement of a privilege 
year of existence by payment of 
nominal tax under statute Imposing 
franchise tax on corporations based 
on net Income did not give rise to 
any contractual rights rendering cor¬ 
poration immune from a statutory 
change in time when, and circum¬ 
stances under which, franchise tax 
based on net Income would become 
payable.—People ex rel. Haim v. 
Chapman, supra. 

88. N.T.—People ex rel. Halm v. 
Chapman, supra. 

89. Tex.—Texas & P. Ry. Co. v. City 
of El Paso. 85 S W,2d 245. 126 Tex 
86 . 

61 C.J. p 254 note 68. 

90. Ohio.—Southern Gum Co. v. Lay- 
lin, 64 N.E. 564, 66 Ohio St. 578. 

91. Cal.—American States Water 
{Service Co. of California v John¬ 
son, 88 P.2d 770, 81 Cal App.2d 
606 . 


99. U S —Gordon v. Appeal Tax Ct, 
Md. 3 How. 133, 11 L Ed 529. 

61 C J p 254 note 62 

Exemptions as to corporations gen¬ 
erally see infra 8fi 262-280. 

93. Cal.—American States Water 
Service Co. of California v. John¬ 
son, 88 P.2d 770, 31 Cal App.2d 606 

Tex —Corpus Juris cited in Texas & 
P. Ry. Co. v. City of El Paso, 85 
S W 2d 245, 249, 126 Tex. 86. 

61 C J p 254 note 66. | 

94. Ohio —Southern Gum Co. v. Lay- ! 
lin, 64 NE. 564, 66 Ohio St. 678. 

95. U.S.—Atlantic, etc., Tel. Co v. 
Philadelphia. Pa, 23 S.Ct. 817, 190 
U.S 160, 47 L Ed 995, 

61 C.J. p 254 note 68. 

96. Miss—Teche Lines v. Board of 
Sup'rs of Forrest County, 142 So. 
24, 165 Miss. 594. 

Or—Western Union Tel. Co. v. Hurl- 
purt, 163 P. 1170, 83 Or. 633. 

61 C J p 255 note 69. 

Corporation must exercise speoial 
privileges 

Ky.—Kentucky State Tax Commis¬ 
sion v. Tube Turns, 141 S.W.2d 875, 
283 Ky. 474. 

97. Cal.—State Bank V. San Fran¬ 
cisco, 75 P. 832, 142 C&l. 276, 100 
Am.S.R. 130, 64 L.R.A. 918. 

61 C.J. p 255 note 70. 
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98. Mont—American Express Co v. 
Harrington, 169 P. 466, 54 Mont. 
245. 

61 C.J. p 255 note 71. 

Taxable to extent of worth 
Corporate franchises, to extent of 
worth when taken in connection with 
other property to which they give 
superadded value, are subject to di¬ 
rect property tax—Bank of Fairfield 
v Spokane County, 22 P.2d 646, 178 
Wash 145, followed in Spokane & 
Eastern Trust Co, v. Spokane County, 
22 P.2d 656, 178 Wash. 699. 

99. Wash —Bank of Fairfield v. Spo¬ 
kane County, 22 P.2d 646, 173 Wash. 
145, followed in Spokane & Eastern 
Trust Co. v. Spokane County, 22 
P.2d 666, 173 Wash. 699. 

61 C.J. p 255 note 72. 

1. Utah.—Utah-Idaho Sugar Co. v. 
Salt Lake County, 210 P. 106, 60 
Utah 491, 27 AJL.R. 874. 

8. N.J.—North Jersey St Ry. Co. v. 
Jersey City, 63 A. 833, 73 N.J.Law 
481, affirmed 67 A. 33. 74 N.J Law 
761. 

3. Md —City of Baltimore v. John¬ 
son, 54 A. 646, 96 Md 737, 61 L R. 
A. 568—StetO v Philadelphia, W. 
& B. R Co.. 45 Md. 361, 24 Am.R. 
611. 

61 C.J. p 255 note 79. 
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to the franchise to be a corporation. 4 The right 
to exist and carry on business as a corporate entity 
is a “commodity” subject to power of the legisla¬ 
ture to lay an excise tax within a constitutional 
provision empowering the legislature to impose 
excise taxes on commodities.* An excise tax may 
be imposed on corporations to compensate the state 
for the additional burden sustained by the state and 
people by reason of property being held by artificial 
bodies, the persons comprising such bodies being ex¬ 
empt from liability to a great extent for the debts 
thereof. 5 6 

Occupation tax . Subject to constitutional limita¬ 
tions and restrictions, a license or occupation tax 
may be imposed by the state on the franchises or 
privileges of corporations doing business or exercis¬ 
ing certain rights within the state, 7 * or by a mu¬ 
nicipal corporation, under legislative authority, as 
to corporations doing business or exercising certain 
rights within the municipality.® A corporate fran¬ 
chise or privilege is employed in this connection 
in the sense of doing business or exercising a par¬ 
ticular right, as distinguished from the franchise 
of being a corporation; 9 and unless, in case of a 
domestic corporation, the corporate charter ex¬ 
pressly exempts it from license taxes, 10 such a tax 
may be imposed in addition to a privilege tax for 
being a corporation, 11 the mere existence of a 
corporate charter not constituting an exemption 
from a license or tax. 12 In fact it has been held 
that a provision in the charter of a corporation 
exempting it from taxation generally does not in¬ 
clude an exemption from license taxation. 13 Under 
some statutes, if a corporation has paid a special 


license tax required of corporations of its class, 
it is not liable for any other corporate licence or 
privilege tax. 14 

c. Nature of Tax on Franchise 

While the nature of a tax on corporate franchleee, 
ae an excite or a property tax, le frequently difficult to 
determine, such taxea are generally considered ae being 
essentially excise taxes even though measured by the 
value of capital stock or the corporation’s business. 

Whether or not a tax on a corporate franchise 
is a property or excise tax is frequently difficult of 
determination, 15 and this difficulty has given rise 
to a contrariety of views in the decided cases. 16 
The mere denomination of a tax as a corporate 
excise tax docs not classify it from a legal stand¬ 
point with any degree of finality. 17 Generally the 
tax will be construed as an excise tax rather than 
a property tax where a construction of the tax as 
the latter might necessitate holding it invalid; 18 
and, because a departure by the legislature from a 
tried system of taxation will not be presumed in 
the absence of explicit words expressive of that 
purpose, 19 a tax on the income of a corporation, 
in a jurisdiction where the revenue has been derived 
from corporations chiefly by the exaction of excise 
taxes, will be construed to be an excise tax rather 
than a property tax where the statute itself does 
not designate its nature. 20 

Without doubt a franchise tax consisting of a 
more or less arbitrary sum as measured without 
appraisement by the amount of nominal capital 
stock is an excise or privilege tax and not a property 
tax. 21 This is true where the tax is considered as 
being imposed on the corporation for the privilege 
of exercising its franchises 22 or doing business in 


4. Cal,—Bank of California v. San 
Francisco, 75 P. M2, 142 Cal. 276, 
100 AmuS.K. 180, 64 LR.A. 918. 

5. Mass. —S. S. Whits Dental Mfg 
Co v Commonwealth, 98 N.E 1056, 
212 Mass. 205, Ann.CaB.1913C 805 
—Farr Alpaca Co. v. Common¬ 
wealth. 98 N.E. 1078, 212 Mass. 156. 

12 C.J p 153 note 66. 

6. Ohio.—Southern Gum Co. v. Lay- 
lin, 64 N.E. 564, 66 Ohio St 678. 

7. N.T.—People ex rel. Best 9c Co. 
v. Graves, 193 N.E. 259, 265 N.T 
431. 

27 C.JT. p 234 note 88. 

a. Va.—Newport News, etc., R. etc., 
Co. v. Newport News, 40 S.E. 645, 
100 Va. 157. 

37 C.J. p 284 note 82. 

9. Ky.—Greene v. Kentenla Corp, 
194 S.W. 829, 176 Ky. 661. 

87 C.J. P 234 note 84. 

10. U.S.—Citizens' Bank ▼, Parker, 


La., 24 SCt 181, 192 U.S. 73, 48 
LEd. 346 

37CJ p 234 note 85 

11. Cal—Lewis v. Curry, 103 P. 493, 
.156 Cal 93. 

37 C.J p 234 note 86. 

12. Neb—Mercantile Incorporating 
Co v Junkin, 123 N.W. 1055, 85 
Neb. 561, 19 Ann.Cas 269. 

37 C.J. p 234 note 87. 

13. Tenn.—Knoxville, etc., R. Co. v. 
Harris, 43 S W 115, 99 Tcnn. 684, 
53 LR.A. 921 

37 C.J. p 234 note 88 

14. Ala—Montgomery Tract. Co. v. 
State, 44 So. 541, 150 Ala. 664. 

15. Ala—Southern R Co, v. Green, 
49 So 404, 406, 160 Ala. 396, re¬ 
versed on other grounds 30 S.Ct. 
287, 216 U.S. 400, 54 L.Ed. 556. 

61 C.J. p 255 note 86. 

16. N.D —Gamble-Robinson Fruit Co 
v. Thoresen, 204 NW. 861, 63 N. 
D 28, 42 A.L R 1039. 
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17. N.D.—Gamble-Robinson Fruit 

Co. v. Thoresen, supra. 

18. Mass.—Eaton, Crane & Pike Co. 
v. Commonwealth, 130 N.E. 99, 237 
Mass. 523 

61 C.J. p 256 note 89. 

It. Mass.—Eaton, Crane & Pike Co 
v. Commonwealth, supra. 

20. Mass.—Eaton, Crane 9c Pike Co. 
v Commonwealth, supra. 

61 C.J. p 256 note 91. 

21. Ohio —Southern Gum Co. v. Lay- 
lin, 64 N.E. 664, 66 Ohio St 578. 

61 C.J p 256 note 93. 

22. Cal.—City Investments v. John¬ 
son. 56 P.2d 939, 6 Cal 2d 160. 

Md.—-Diamond Match Co. v. State 
Tax Commission, 200 A. 865, 175 
Md. 234. 

Mich.—In re Detroit Properties Cor¬ 
poration, 236 N.W. 860, 254 Mich 
523. 

Ohio,—-North High Realty Co. v, Bv- 
att, 54 NE.2d 783, 148 Ohio St. 23.1, 
153 A L.R. 686*—Cleveland Hospital 
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a corporate capacity, 2 ® even in those jurisdictions 
where franchises are held to be property and tax¬ 
able as such; 24 and this is also true where the tax 
is imposed on the intangibles of a corporation, 
since such property is not taxed but is merely used 
as a yardstick or basis of computation. 25 

Franchise taxes measured by the income of the 
corporation have frequently been held to be excise 
taxes, 26 even though part of such income is derived 
from property immune from taxation. 27 In some 
jurisdictions where the tax on the corporate fran¬ 
chise is measured by the value of the capital stock, 
or by the excess of the value of such stock over 
other taxable property, it is considered in the na¬ 


ture of an excise or license tax, 22 notwithstand¬ 
ing the tax in effect reaches the property of the 
corporation; 29 and likewise, in some jurisdictions, 
a franchise tax measured by the gross receipts of 
the corporation is so considered. 20 A tax based in 
part on the amount of business done in the state 
with respect to the business done elsewhere has also 
been held to be a tax on the privilege of doing 
business in the state. 21 

Taxes held ad valorem or property taxes . In 
a few jurisdictions the franchise taxes imposed 
by the statutes therein are considered as ad valorem 
or property taxes, 32 particularly where the fran¬ 
chise tax is in fact a tax on all the intangible prop- 


service Ass'n v. Ebright, App, 45 
N E 2d 167. affirmed 49 N.E 2d 929. 
142 Ohio St. 51. 

Pa.—Commonwealth v. Columbia Gas 
4b Elect. Corp, 8 A 2d 404, 336 
Pa. 209. 131 ALR. 927. 

Wash —Spokane International Ry 
Co v. State, 299 I\ 362, 162 Wash 
395. 

61 C J p 256 note 94. 

S3. Ill —City of Chicago v. Chicago 
City Ry. Co. 245 IJl.App. 473. 

Mass —Commissioner of Corporations 
and Taxation v Boston Edison Co, 
39 N E 2d 584. 310 Mass 674. 

Mich.—Chicago, Duluth & Georgian 
Bay Transit Co v. Michigan Corp 
4b Securities Commission, 29 N.W.2d 
303, 319 Mich. 14—Holland Hitch 
Co. v. State. 28 N.W.2d 242, 818 
Mich 474. 

Mo—Union Elec Co. v. Morris, 222 
S W 2d 767, 369 Mo 664. 

Pa.—Commonwealth v. Monessen 
Amusement Co., 42 A.2d 168, 352 
Pa. 120—Commonwealth v. Liggett 
Drug Co., Com.Pl., 56 Dauph.Co. 
>123. 

Tex.—Houston Oil Co of Texas v. 
Lawson, Civ.App., 175 S W.2d 716, 
error refused—United North & 
South Development Co. v. Heath, 
Civ.App., 78 S.W.2d 650, error re¬ 
fused. 

Utah.—California Packing Corp. v. 
State Tax Commission, 93 P.2d 463, 
97 Utah 367. 

61 C.J. p 256 note 96. 

84. Cal.—Kaiser Land Sc Fruit Co. v. 
Curry, 103 P. 341, 165 Cal. 638— 
American States Water Service Co 
of California v. Johnson, 88 P.2d 
770, 31 Cal.App.2d 606. 

85. Mich.—Chicago, Duluth 6b Geor¬ 
gian Bay Transit Co. v. Michigan 
Corp. Sc Securities Commission, 29 
N.W.2d 80S, 319 Mich. 14—Udylite 
Corp. v. Michigan Corp. and Securi¬ 
ties Commission, 29 N.W.2d 132, 
319 Mich. 1. 

86. Cal.—Rosemary Properties v. 
McColgan, 177 P.2d 757, 29 Cal.2d 
677. 


Conn —Spector Motor Service v. 

Walsh, 61 A.2d 89, 136 Conn 37. 
Mont—State v J C. Maguire Const. 

Co. 125 P 2d 433, 113 Mont. 324. 
Pa—Commonwealth v. Frank G. 
Shattuck Co, 46 Pa.Dist Sc Co. 199, 
52 Dauph Co 190. 

Tex—Houston Oil Co. of Texas v. 
Lawson, Civ App , 175 S W 2d 716, 
error refused—United North & 
South Development Co v. Heath, 
Civ App, 78 S.W.2d 650, error re¬ 
fused. 

Utah—J M & M S Browning Co v 
State Tax Commission, 154 P 2d 
993, 107 Utah 457—American Inv. 
Corp. v. State Tax Commission, 120 
P 2d 331, 101 Utah 189. 

61 C J. p 256 note 98. 

Zb. Pennsylvania 

(1) It has been held that the tax 
under the Corporate Net Income Tax 
Act is not a tax on income, but is an 
excise tax for the privilege of doing 
business in the commonwealth, meas¬ 
ured by net income as returned to, 
and ascertained by, the federal gov¬ 
ernment, subject to statutory adjust¬ 
ments and constitutional limitations. 
—Commonwealth v Electrolux Corp , 
67 A 2d 105, 362 Pa. 333. 

(2) It has also been held that the 
tax levied under Corporate Net In¬ 
come Tax Act levying a tax on all 
transactions and measuring the tax 
by net income is in part at least a 
property tax in so far as levy is on 
real estate, stocks, bonds, and similar 
security.—Sley System Garages v. 
City of Philadelphia, 6 A.2d 583, 135 
Pa.Super. 440, reversed on other 
grounds City and County of Philadel¬ 
phia v. Samuels, 12 A.2d 79, 338 Pa. 
321. 

87. U.S.—Educational Films Corp, of 
America v. Ward, D.C.N.T., 41 F.2d 
395, affirmed 61 S.Ct. 170, 282 U.S. 
379, 75 L.Ed. 400, 71 A.L.R. 1226. 

88. U.S.—Michigan Trust Co. v. Peo¬ 
ple of State of Michigan, C.C.A 
Mich., 52 F.2d 842, reversed on 
other grounds People of State of 
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Michigan by Haggerty v. Michigan 
Trust Co., 62 S Ct. 612, 286 U.S. 
334, 76 L.Ed. 1136. 

Mass.—Eastern Massachusetts St. Ry. 
Co v. Boston Elevated Ry. Co., 39 
N.E.2d 647, 810 Mass. 659, 140 A. 
LR. 606. 

N Y.—In re Commercial Safe Deposit 
Co. of Buffalo, 266 N.Y.S. 626, 148 
Misc. 527. 

Pa. —Commonwealth v. Columbia Gas 
& Electric Corporation, 8 A.2d 404, 
410, 411, 336 Pa. 209 
Tex.—Houston Oil Co. of Texas v. 
Lawson, CivJtpp., 175 S.W.2d 7.16, 
error refused—United North 4b 
South Development Co v. Heath, 
Civ.App., 78 S.W.2d 650. 

61 C J. p 266 note 3. 

89. Mass.—Eastern Massachusetts 

St. Ry. Co. v. Boston Elevated Ry. 
Co.. 39 N.E.2d 647, 310 Mass. 659, 
140 A.L.R. 606. 

3a N.J.—North Jersey St. R. Co. v. 
Jersey City, 63 A. 883, 73 N.J. 
Law 481. 

31. U.S.—Ford Motor Co. v. Clark, 
C.C.A.Tex., 100 F.2d 515, affirmed 
Ford Motor Co. v. Beauchamp, 60 
S.Ct. 273, 308 U.S. 331, 84 L.Ed. 
304, rehearing denied 60 S.Ct. 385, 
308 U.S. 640, 84 L.Ed. 531. 

32. U S.—Consolidation Coal Co. v. 
Martin, C.OA.Ky, 113 F.2d 818. 

Ky.—Shannon v. Streckfus Steamers, 
131 S.W.3d 833, 279 Ky. 649—State 
Tax Commission v. Petroleum Ex¬ 
ploration, 68 S.W.2d 777, 253 Ky. 
*119—State Tax Commission v. Cen¬ 
tral Greyhound Lines, 67 S.W.2d 
35. 252 Ky. 300. 

Minn.—State v. Duluth, M. 4b N. Ry. 
Co., 292 N.W. 401. 207 Minn. 618, 
rehearing denied 292 N.W 411, 207 
Minn. 687, certiorari denied State 
of Minnesota v. Duluth, M. 4b N. 
R. Co., 61 S.Ct. 439. 311 U.S. 719, 85 
L.Ed. 468, and State of Minnesota 
v. Spirit Lake Transfer Ry Co., 
61 S.Ct 489, 311 U.S. 719, 85 L Ed. 
468. 

61 C. J. p 356 note 6. 
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erty of tile corporation,** and die added,rakes 
given to the tangible property.* 4 

d. Doing Busintes aa Element of Liability 

Whether or not the liability of a corporation for the 
franchise- tax depends on*4te doing business In the state 
depends on the tax statute; where the tax Is on the right 
or privilege of doing buelnoee, rather than on the exer¬ 
cise of Such right, doing business Is not essential and 
liability continues as long as the!corporation Is in exist¬ 
ence. 

Whether o¥ not a * corporation, in order to be 
liable for the franchise tax, must be doing business 
within the state depends on the terms of the taxing 
stkttfte. 85 

Tax on right or privilege. Where the tax is con¬ 
sidered as being one on die right or privilege to do 
business as a corporation, the exercise thereof is 
not necessary in order that liability for the tax may 
attach against the corporation, 86 if it maintains its 
ebrporate organization 87 or retains the right to 

33. Ky.—State Tax Commission v. 

Petroleum Exploration, #8 S.W.2d 
777, 263 Ky. 119. 

6A C. J. p 256 note 7. 

34. Ky—State Tax Commission v. 

Petroleum Exploration, supra. 

38 . N.M.—State ex rel. State Corp. 

Commission v. Old Abe Co., 94 P. 

2d 106, 43 N.M. 367, 124 A.LR. 1085. 

As to foreign corporations see infra 
fi 190. 

38. U.S*—People of State of Michi¬ 

gan. by Haggerty, v. Michigan 
Trust Co, Mich., 62 S Ct 612, 286 
US. 334, 76 LEd. 1186. 

La—State v. Taylor Interests, App., 

200 So 167. 

Mich-‘-In re Detroit Properties Cor¬ 
poration, 236 NW. 860, 264 Mich. 

623—In re G H Hammond Co., 224 
N.W. 656. 246 Mich. lib. 

|7.Y.—Unum Real Estate Corporation 
v. Graves,* 10 N Y S 2d 846, 266 J^pp 
Div. 417, affirmed 24 NE2d 496, 

281 N.T. 844r-^In re Commercial 
Safe Deposit Co. of Buffalo, 266 N. 

Y.S. 626, 148 Miso. 627. 

NC.—Stagg v. George E, Nissen Co., 

180 SB 658, 200 N.CL 285. 

Tenn.—Memphis Dockr & Forwarding 
Qo v. Fort, 92 ,S.W.2d 408, 170 
Tenn. 109. 

Tex—State v. Dyer, S.W.2d 813, 

146 Tex. 686—Ross ^Unlgos Oil Co. 
v. State. 138 S W.2d 798. 134 Tex. 

626—Federal Crude Oil <?9- Y. Statty 
Civ.App., 169 S.W.2d 263, error re¬ 
fused 

Utah'.—'American Inv. Corp. v. State 
Tax Commission, 120 P.2d £31, 101 
Utah 189. 

61 aj. P 266 note 10. 

BataxeOf tax 

Under some statutes the franchise 
tax has been held to be not a direct 
tax, or property tax, or tax for the 


exercise its franchise; 8 ? >and certainly this is so if 
the tax is on the franchise to be a •corporation. 89 
Thus, the tax is due and payable as long as the 
corporation is in existence ; 40 and it, is not material 
that the corporation does not have any property 
physically in the state or that its principal office is 
in another state. 41 

Where the tax is so considered, liability is not 
affected by the corporation's declaration of inten¬ 
tion to cea^e to do business before the beginning of 
the tax year, 42 since it has been held that only dis¬ 
solution can relieve a corporation from liability for 
the franchise tax in such a case. 48 Indeed, it has 
also been held in some jurisdictions that the fact 
that the right of a corporation to do business is for¬ 
feited by the secretary of state for failure to pay 
franchise taxes does not affect the corporation's con¬ 
tinued liability for such taxes, since such forfeiture 
does not forfeit the charter or effect the corpora¬ 
tion's dissolution, 44 the liability continuing until the 

224 NTS. 140, 221 App Dlv 471, 
affirmed 162 NS, 627. 248 N.Y. 668. 

43. U.S—In re Thornycroft, Inc., C. 
C.A.NY., 120 F 2d 469. 

N Y —People ex rel. Claire Belle 
Dresses v. State Tax Commission, 
224 N.Y S. 140, 221 App Dlv. 471, 
affirmed 162 NS 627, 248 N Y 668. 
Incomplete dissolution 

Dissolution of a corporation, pursu¬ 
ant to resolution appointing liquida¬ 
tors and extrajudicial liquidation, 
was not complete until liquidators 
filed certificate of dissolution with 
secretary of state, and hence corpo¬ 
ration was liable for franchise tax¬ 
es for period prior to filing such cer¬ 
tificate, even though corporation had 
exercised. none of its functions for 
two years —State v Taylor Interests, 
Ls.APPm 209 So. 157. 

Banning business after dissolution 
The state tax * commission could not 
levy a franchise tax on plaintiff’s 
business after corporation which had 
been formed by plaintiffs was dis¬ 
solved for nonpayment of franchise 
taxes, even though plaintiffs con¬ 
tinued to run business In the form 
of a corporation, since the tax is on 
the privilege to exercise the corpo¬ 
rate franchise lawfully and is npt a 
penalty for the unlawful usurpation 
of a privilege which has been with¬ 
drawn, and when the corporation was 
dissolved the right to tax the fran¬ 
chise terminated,—Brady v. State 
Tax Contonisslon, 29 N.Y.S.Id 88, 176 
Mlsc. 1968, affirmed Brady v. St^te 
Tax Commission df State of New 
York, 83 N.YS.2d 884, 268 App Dlv. 
936, affirmed-Brady v. State Tax Com¬ 
mission, 43 NE 2d 719, 289 NY. 685. 

44. Tex*—ptate v. Dyer, 200 S.W.2d 
813, 146 Tax. 586—Ross Amigos Oil 
Co. v. State, 138 8.W.2d 798, 184 


mere privilege of being a corpora¬ 
tion, but is rather a tax for the priv¬ 
ilege of exercising corporate fran¬ 
chises, that is the privilege of doing 
business for the purpose of gain and 
profit 

Chi —Bank of Alameda County ▼ 
McColgan, 159 P.2d 31, 69 Cal.App 
2d 4C4. 

Mich—Petition of Galbraith. 298 N. 
W. 284, 297 Mich. 566. 

37. N C —Stagg v George E Nis¬ 
sen Co, 180 SB) 658, 208 NC 286 

Ohio —State v. Cleveland, etc., R 
C6, 13 Ohio N.P., N.S., 671. 

38. N.Y.—In re Commercial Safe 
Deposit Co. of Buffalo, 266 N.Y.S. 
626, 148 Misc. 527. 

39. U.S;—In re International Match 

Corporation, C.C.A.N.Y., 79 F.2d 

203, certiorari denied State of Del¬ 
aware v. Irving Trust Co., 66 S.Ct. 
368, 296 US 662, 80 L.Ed. 464, con¬ 
struing Delaware statute. 

Ala—State v Bradley, 93 So. 695, 
207 Ala. 677, 26 A.LR, 421. 

Del.—State v Surety Corporation of 
America, 162 A. 852, 19 Del.Ch. 17. 
N J —Standard Embossing Plate 

Mfg Co v. American Salpa Corpo¬ 
ration, 167 A. 765, 113 N.J.Eq, 468, 
construing Delaware statute—New 
York Telephone Co v State Boat'd 
of Taxes and Assessment, 169 A. 
810, 10 JO.Mlsc 592. 

40. U.S.—Mayer v. Gros, C.C.A.La., 
116 F 2d 733. 

Da—State v t Taylor Interests, App., 
200 So. 167 , , 

N.C,—Stagg v George E, Niesen Co., 
189 SM 658, 208 NC. 286., 

41. Mich.—In re G. H. Hammond 
Oo* 224 N.W. 656, 246 Mich. 179. 

48« N.Y.—People ex rel. Claire Belle 
Dresses *v. State Tax Commission, 

266 




84 CiJ.S, 


TAXATION 


S 134 


corporation is dissolved or its charter forfeited by 
legal proceedings. 46 However, it has further been 
held that, where the state itself, Which seeks to 
levy the tax:, has deprived the corporation of its 
right to exercise its franchise, 46 as where a cor¬ 
poration's business was closed by order of court, 47 
the corporation need not continue to pay the tax 
until it is dissolved. 

Tax on exercise of franchise. On the other hand, 
where the tax is regarded as one imposed on the 
exercise of the corporate franchise, the corporation 
must be doing business in the state in order to be 
liable for the tax; 48 and a corporation not engaged 
in business during the year is not liable for the 
tax even though it did not file a certificate of sus¬ 
pension as it 19 permitted to do by another stat¬ 
ute. 49 While the legislature has the power to define 
“doing business, 1 ” 50 that and similar expressions will 
ordinarily be presumed to have been used in their 
usual meaning and their ordinary sense. 51 Thus, it 
will ordinarily mean engaging in activities m pur¬ 


suit of gain, and will not ordinarily include any 
casual transaction not in the course of the business 
of the corporation. 62 However, some statutes which 
have used the phrase “doing business” in imposing 
the franchise tax have so defined the quoted phrase 
a9 to mean “the right to do business/* 68 or as to 
include every domestic corporation because' of its 
mere existence capitalized and ready to carry on 
corporate activities without active employment of 
the capital used to measure the tax, 64 or may have 
used the phrase merely as a description of the 
group of corporations to be taxed rather than as 
an essential element of liability. 65 Under statutes 
to that effect, the tax is applicable to any corpora¬ 
tion whether engaged m foreign or interstate com¬ 
merce, as long as it is doing some intra-state busi¬ 
ness as well. 66 

Whether a corporation is “doing business” de¬ 
pends on the facts in each'case; 57 and under vari¬ 
ous facts and circumstances corporations have been 
held to be doing business, 58 or have been held not 


Tex 626—Blankenburg v. Humble 
Oil & Refining: Co , Civ App , 233 S 
W 2d 180, reversed on other 
grounds, 235 S W 2d 891, 149 Tex 
498—Federal Crude Oil Co v State, 
Civ.App., 169 S W 2d 283, error re¬ 
fused. 

45. Tex.—Ross Amigos Oil Co v 
State, 138 S W.2d 798, 134 Tex 626 
—Federal Crude Oil Co v State, 
Civ.App., 169 ©.W.2d 283, error re¬ 
fused 

Adjudication of insolvency 

Adjudication in suit, not brought to 
dissolve corporation, that corpora¬ 
tion was insolvent and the appoint¬ 
ment of a receiver did not affect its 
dissolution, and state could recover 
franchise taxes and penalties for any 
of the years subsequent to the year 
of adjudication.—State v Dyer, 200 
S W2d 813, 145 Tex. 586. 

46. NY—In re Commercial Safe-De¬ 
posit Co. of Buffalo, 266 N Y.S. 626, 
148 Misc. 527, distinguishing Peo¬ 
ple ex rel. Claire Belle Dresses v. 
State Tax Commission, 224 NTS 
140, 221 App.Div. 471. 

47. N.Y.—In re Commercial Safe De¬ 
posit Co. of Buffalo, 266 N.Y.S. 626, 
148 Misc. 527. 

46. N.M.—State ex rel. State Corp. 
Commission v. Old Abe Co, 94 P. 
2d 105, 48 N.M. 867. 124 A L, R. 1085. 
61 C J. p 267 note 15. 

Vile term “fftULOhUe” in state stat¬ 
ute subjecting certain classes of cor¬ 
porations to franchise tax does not 
mean the right to do the thing, but 
the doing of the thing.—Consolida¬ 
tion Coal Co. v. Martin, C.C A.Ky.. 118 
F.2d 818. 

49. N.M.—State ex rel. State Corp. 


Commission v. Old Abe Co., 94 P 2d 
105, 43 N.M. 367. 124 A L.R. 1085. 

50. Cal—Oliver Continuous Filter 
Co v McColgan, 120 P 2d 682, 48 
Cal.App 2d 800 

Definition held different from federal 
definition 

Cal —Oliver Continuous Filter Co. v. 
McColgan, supra 

51. Or—Welch Holding Co v. Gal¬ 
loway, 89 T.2d 659, 161 Or. 515 

52. Or—Welch Holding Co. v. Gal¬ 
loway, supra 

53. Cal —Oliver Continuous Filter 
Co v McColgan, 120 P 2d 682, 48 
Cal App 2d 800 

Corporation held within definition 
A corporation, which on merger 
transferred its assets to a new corpo¬ 
ration, receiving stock, part of which 
corporation distributed as dividends 
to stockholders, retaining a portion 
thereof, and which lent funds to new 
corporation, to an individual, and to 
certain of its former employees, was 
properly required to pay corporate j 
franchise tax based on Its income for 
the preceding year as a corporation 
“doing business" within state under 
statutory provision that “doing busi¬ 
ness” shall “Include the right to do 
business”, and the tax was not 
placed on “doing business” except to 
extent of fixing amount of such tax 
as equivalent to four per cent of net 
income, which is Incidental to main 
purpose of constitutional amendment 
that tax may be levied oh privilege 
or right of exercising a corporate 
franchise in the state.—Oliver Con¬ 
tinuous Filter Co. v. McColgan, su- 
pra 

54. U.S*—Stone v. Interstate Natur¬ 
al Gas Co., C.C.A Miss., 10$ F.2d 
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544, affirmed Interstate Natural Gas 
Co v Stone, 60 S Ct. 292, 308 U.$ 
522, 84 L.Ed 442, rehearing denied 
60 S.Ct 381, 808 U.S. 639, 84 L Ed. 
530. 

Buie held otherwise under prior stat¬ 
ute 

U S —Stone v. Interstate Natural Gas 
Co, CCA Miss, 103 F.2d 644, af¬ 
firmed Interstate Natural Gas Co. 
v. Stone, 60 SCt. 292, 308 U.S. 522, 
84 L. Ed 442, rehearing denied 60 
SCt. 381, 308 U.S. 639, 84 L.Ed 
530 

55. Cal —Edward Brown & Sons v. 
McColgan, 128 P.2d 186, 53 Cal. 
App 2d 604. 

56. Cal—Matson Nav. Co. v State 
Board of Equalization of Califor¬ 
nia, 43 P 2d 805, 3 Cal 2d 1, af¬ 
firmed 56 SCt 653, 297 US 441, 
80 L Ed. 791, rehearing denied 56 S. 
Ct 666, 297 U.S 728, 80 L Ed. 1011. 

67. Or—Welch Holding Co. v. Gal¬ 
loway, 89 P 2d 659, 161 Or. 615. 
Pa.—Commonwealth v. Andrews, 42 
Pa Dist. A Co. 505 

58. Ohio.—Cliffs Corp. v. Evatt, 11 
Ohio Supp. .It)6 
61 C.J. p 257 note 16. 

Begular oourse of business 

It is not necessary, in order to con¬ 
stitute “doing business” for fran¬ 
chise tax purposes, that there be a 
regular course of business or transac¬ 
tions.—Hlse v. McColgan, 148 P.2d 
616, 84 Call 2d 147. 

Xrf>66 

If corporation's transactions are 
conducted for the purpose of pecunia¬ 
ry gain, the corporation is “doing 
business'* within definition of the 
Corporation Franchise Tax Act, even 
though the object is not accomplish- 
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to be doing business** within such tax statutes. 

«. Measure of Tax 

The legislature may determine the basis for comput¬ 
ing franchise taxes; such taxes may be graduated ac¬ 
cording to the corporation’s capital strength, business 
done, value of property, capital stock, or net income. 

The legislature has power to determine the basis 
on which the amount of a franchise tax shall be 
ascertained or calculated, 60 provided it is a rea- 
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sonable basis and within constitutional limitations ; 61 
and it can amend the franchise tax act to increase 
the taxes or change the method of computing them 
so as to become effective retroactively for the en¬ 
tire calendar year during which the amendment was 
enacted. 62 

A franchise tax may properly be graduated ac¬ 
cording to the capital strength of the corporation, 68 
which is its business potency, 64 or according to the 
extent of the business done, 65 'or according to the 
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ed and loss results.—People v. Al¬ 
exander Goldstein Co., 152 P.Sd 1016, 
66 Cal.App.2d 771. 

Tamily corporation 

A family corporation making nu¬ 
merous purchases and sales of corpo¬ 
rate stocks and bonds, making some 
loans, and collecting Interest, dur¬ 
ing years in question, was “doing 
business'* within meaning of the Cor¬ 
poration Franchise Tax Act.—People 
v. Alexander Goldstein Co., supra. 

59. Or.—-Welch Holding Co. v. Gal¬ 
loway, 89 P 2d 559, 161 Or. 515. 

61 C.J. p 258 note 17. 

Molding companies 

(1) A corporation not organized for 
profit but merely passively to hold 
real estate or securities for ultimate 
disposal and to distribute the avails 
of such disposal to the persons en¬ 
titled thereto is not "doing business” 
so as to be subject to state excise 
tax —Alpha Corp. v. Multnomah 
County, 189 P.2d 988, 182 Or. 671— 
Welch Holding Co. v. Galloway. 89 P. 
2d 559, 161 Or. 615—61 C.J. p 258 note 
17 [a]. 

(2) Domestic holding corporation 
whose sole activity was holding of 
substantially all shares of subsidiary 
corporation, collection of dividends, 
and their distribution to shareholders 
of holding corporation was not "doing 
business" in state within meaning of 
provisions of statute imposing cor¬ 
porate franchise taxes, where holding 
corporation did not actively intervene 
or otherwise engage In management 
of subsidiary.—Standard Carloading 
Corp. v. Glander, 89 N.E.2d 675, 152 
Ohio St 404. 

Xioase of property and distribution of 

rents 

Ga.—Harrison v. Forsyth Hunter Co., 

153 S E 758, 170 Ga. 840. 

61 C.J. p 258 note 17 [c], 

liquidation and distribution of as¬ 
sets 

A corporation which is merely liq¬ 
uidating assets for the purpose of 
distributing the proceeds to the 
stockholders is not engaged in doing 
business within the tax statutes.— 
Alpha Corp. v. Multnomah ,County, 
189 P.2d 988, 182 Or. 671—Welch 
Holding Co. v. Galloway, 89 P.2d 659, 
xei or. 5.15. 


Retention of property intact 

A corporation which does only 
those things which are necessary to 
retain its property intact and to 
maintain its corporate existence is 
not "engaged in any business in the 
state" so as to be liable for the pay¬ 
ment of the tax—State ex rel. State 
Corp. Commission v. Old Abe Co , 94 
P 2d 105, 48 NM. 367, 124 AL.R 
1085. 

60. Hawaii —Brodhead v. Borthwick, 
37 Hawaii 314. 

La—State v. Bisso Realty & Inv 
Co., 167 So 87, 184 La 579 
Tex —Riveroaks Development Corp 
v. Shepperd, Civ.App, 246 S.W 2d 
236, error refused. 

Vt.—State v Franklin County Sav 
Bank, etc, Co., 52 A. 1069, 74 Vt. 
246. 

"The amount of the franchise tax 
and the mode of the measurement 
thereof are matters which rest with¬ 
in legislative discretion, when not 
burdensome or oppressive and when 
solely for revenue "—Southern Pack¬ 
age Corporation v. State Tax Com¬ 
mission, 15 So 2d 436, 437, 195 Miss 
864, suggestion of error overruled 16 
So 2d 856, 195 Miss. 864. 

Construction of provisions; presump¬ 
tions 

In construing corporation franchise 
tax statute, court will presume, in 
absence of declaration to contrary, 
that general assembly did not mean 
to depart from fixed public policy 
of state with respect to levying of 
such taxes, and intended to make ex¬ 
tent of use of franchise the basis 
for computation of the tax—Union 
Elec. Co. v. Morris, 222 S.W.2d 767, 
359 Mo. 564. 

61. Mont —State v. J. C. Maguire 
Const. Co., 125 P.2d 433, 113 Mont. 
324. 

N,M.—Humble Pipe Line Co. v. State, 
109 P.2d 247, 45 NM 29. 

Bates varying with method of busi¬ 
ness 

Fact that different methods of do¬ 
ing business may result in different 
tax rates under a scheme of im¬ 
posing corporate license taxes does 
not condemn the scheme, but it is 
sufficient if the scheme is reasonable 
and not arbitrary and is understand¬ 
able and applies hllke to thorfe falling 
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within its provisions —Thompson 
Bldg. Co. v. Oklahoma Tax Commis¬ 
sion, 132 P.2d 962, 192 Okl. 1. 

69. Cal.—American States Water 
Service Co of Cal. v Johnson, 88 
P.2d 770, 31 Cal App.2d 606. 

Held not Impairment of obligation of 
eontraot 

Cal—American States Water Service 
Co. of Cal v. Johnson, supra. 

63. US—Ford Motor Co. v. Clark, 
C.C.ATex., 100 F.2d 515, affirmed 
Ford Motor Co. v. Beauchamp, 60 
S.Ct 273, 308 US 331, 84 L Ed 
304, rehearing denied 60 S.Ct. 385, 
308 U S. 640, 84 L.Ed. 531. 

Sal# of things manufactured in other 
states 

Where a franchise tax, imposed on 
a corporation, is graduated according 
to capital strength and the capital 
is apportioned in proportion to in¬ 
come realized in the taxing state, the 
fact that thing sold in the taxing 
state is manufactured in another 
state does not render the measure of 
tax unreasonable.—Ford Motor Co v. 
Clark, C.C A.Tex., 100 F.2d 615, af¬ 
firmed Ford Motor Co. v. Beauchamp, 

[ 60 S.Ct. 273, 308 U.S. 881, 84 L Ed 
304, rehearing denied 60 S.Ct. 885, 308 
U.S. 640, 84 L.Ed. 631. 

64. US —Ford Motor Co v. Clark, 
C.C.ATex., 100 F2d 515, affirmed 
Ford Motor Co. v. Beauchamp, 60 
SCt. 273, 308 U.S. 33.1, 84 L Ed. 
304, rehearing denied 60 S.Ct. 385, 
308 U.S. 640, 84 L.Ed. 631. 

65. Hawaii.—Brodhead v. Borthwick, 
37 Hawaii 314. 

37 C J. 235 note 93—61 C J. p 258 note 
19. 

Zntra-state business 

(1) Words "business done in Tex¬ 
as" used in statute imposing fran¬ 
chise tax on corporations must be 
construed with respect to context of 
the statute and subject matter dealt 
with as well as limitations on au¬ 
thority of the legislature in enacting 
the statute.—Clark v. Atlantic Pipe 
Line Co., Tex.CJv.App„ 134 S.W.2<1 
322, error refused. 

(2) The term "business done in 
Texas" as used in franchise tax act 
means intra-state business, and char¬ 
acter of business done, whether in¬ 
tra-slate or Interstate, must be de- 
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value of the privilege granted*** or the value of 
the articles possessed, handled* or disposed of, 67 
or the net worth of the corporation. 68 Moreover, 
being an excise tax, the state may fix as a meas¬ 
ure of the corporate franchise the value of the 
corporation's property 69 even property which would 
not itself be amenable to a property tax, 70 as where 
some of it is located outside the state, 71 and even 
though such property is used in interstate as well 
as intra-state commerce. 72 

If the tax on the corporate franchise is a prop¬ 
erty tax xt must be based on the actual value of 
the franchise; 78 but this rule does not apply where 
it is a privilege tax. 74 A distinction has been drawn 
between an excise tax and a franchise tax as those 
taxes are applied to corporations, the excise tax 
being measured by the net earnings within the 
state, while the franchise tax undertakes to reach 
the use of the corporate franchise and is based on 
that proportionate part of corporate capital stock, 
surplus, and undivided profits employed m doing 


business in the state. 7 * 

The validity of franchise taxes measured by prop¬ 
erty used outside the state or income derived from 
interstate commerce is discussed generally in Com¬ 
merce § 118 b, and with respect to the denial of 
due process in Constitutional Law § 648 e (7). The 
propriety of the method of computing franchise 
taxes on foreign corporations is discussed infra § 
190, the mode of assessment of franchise taxes gen¬ 
erally i9 considered infra § 453, and the mode of 
assessment of franchise taxes on foreign corpora¬ 
tions infra § 428. 

Occupation tax deductible from franchise tax. 
Under some statutes the amount paid a municipality 
by a corporation as an occupation tax may be used 
in reduction of the amount of tax due such mu¬ 
nicipality by it on its franchise as a corporation. 76 

Amount of capital stock. The amount of capital 
stock of a corporation may be, 77 and frequently 
is, 78 the measure of the tax on corporate franchises, 


termlned from facts of particular 
case under Investigation —Ramsey v. 
Investors Diversified Services, Tex. 
Oiv.App., 248 SW.2d 263, error re¬ 
fused no reversible error. 

66 . Tex —Riveroaks Development 
Corp v Shepperd, Civ App. 246 
S.W 2d 236, error refused—Sterling 
Oil & Refining Corporation v Isbell, 
Civ App, 202 S W 2d 300 

67. Tex —Southwestern Oil Co v 
State, 103 S.W. 489, 100 Tex 647, 
affirmed 30 S Ct 496, 217 US 114, 
64 L Ed. 688. 

68 . N.J —Werner Mach Co v Zink, 
70 A 2d 774. 6 N J Super 188 

What constitutes “net worth” 

(1) Under the Corporation Business 
Tax Act imposing annual franchise 
tax measured by net worth which in¬ 
cludes “indebtedness*' owing directly 
or indirectly to holders of more than 
ten per cent of capital stock, quoted 
term included salaries, bonuses, and 
dividends due stockholders owning 
more than ten per cent of stock.— 
Cliffside Dyeing Corp v. Zink, 70 A. 
2d 778, 6 N.J Super 186. 

(2) It also included principal debt 
and interest due, owed by first cor¬ 
poration owned by sole stockholder 
to second which carried debt as an 
asset on its books, and which was 
owned by the same stockholder — 
Werner Mach. Co. v. Zink, 70 A 2d 
774, 6 N.J.Super. .188. 

(3) Under provision as to indebted¬ 
ness owing “directly or indirectly’* 
to holders of certain percentage of 
capital stock, quoted phrase provides 
for situation where stockholder oth¬ 
erwise coming within statutory lan¬ 
guage might extend credit to corpora¬ 
tion either personally or through an 


instrumentality, managed or control¬ 
led by him, thus making such a loan 
includible in the tax base, but does 
not include circumstances in which 
stockholder successfully obtains cred¬ 
it for corporation through personal 
influence with members of his family 
—Werner Mach. Co. v. Zink, supra. 

69. Hawaii —Rrodhead v. Borthwick, 
37 Hawaii 314 

61 C J p 258 note 20 

Pair value at due date of levy 

Ala —Dowling v Texas Co., 26 So 2d 
690, 248 Ala 96 

Property in state 

Under the provision that the com¬ 
putation of the privilege tax shall be 
made on property owned or used in 
the state in the ratio that such prop¬ 
erty bears to the entire property of 
the corporation, money of corporation 
in hands of foreign trustee, to be 
expended in construction of bridge 
within state, was within state, and 
investment consisting of stock in Ca¬ 
nadian subsidiary of domestic cor¬ 
poration, deposited in another state 
as collateral to domestic corporation’s 
bonds, was asset within state, but 
unamortized discount and expense 
connected with sale of corporation’s 
bonds and debentures were not with¬ 
in state —In re Detroit International 
Bridge Co., 240 N.W. 68, 257 Mich 
62, affirmed Detroit International 
Bridge Co. v. Corporation Tax Ap¬ 
peal Board of Michigan, 63 S.Ct. 137, 
287 U.S 295, 77 LEd. 314. 

70. Ala.—State v. Anglo-Chilean Ni¬ 
trate Sales Corporation, 142 So. 87, 
225 Ala. 141, reversed on other 
grounds Anglo-Chilean Nitrate 
Sales Corporation v. State, 53 S.Ct. 
373, 288 US. 218, 77 L.Bd. 710. 

269. 


Pa.—Commonwealth v. Ford Motor 
Co., 38 A 2d 329, 350 Pa. 226, ap¬ 
peal dismissed 65 S.Ct. 857, Ford 
Motor Co v Commonwealth of Pa., 
324 US 827, 89 LEd. 1394, rehear¬ 
ing denied 66 S.Ct. 1012, 324 U.S. 
890, 89 LEd. 1437. 

71. U.S.—Schwab v. Richardson, 

Cal , 44 S.Ct. 60, 263 U S 688, 68 
LEd .183—St' Louis-San Francisco 
R. Co v. Middlekamp, Mo, 41 S. 
Ct. 489, 266 U.S. 226, 65 LEd. 905 

72. Mo—State ex rel. Wabash Ry. 
Co. v. Williams, 224 S W. 822, 284 
Mo 456 

61 C J p 258 note 22. 

73. Utah —Blackrock Copper Min, 

etc., Co v. Tingey, 98 P. 180. 34 
Utah 369, 131 Am S R. 850, 28 

LH.A.N.S., 265. 

74. Utah—Blackrock Copper Min., 
etc, Co. v. Tingey, supra. 

76. Tenn —R. J. Reynolds Tobacco 
Co v. Carson, 213 SW.2d 45, 187 
Tenn. 157. 

76. Ga—State v. Southern Express 
Co., 65 SE 282, 133 Ga. 113. 

77. Ind —State v. Siosi Oil Corp., 199 
NE 232, 209 Ind. 394. 

Okl—Thompson Bldg, Co. v. Okla¬ 
homa Tax Commission, 132 P.2d 
962, 192 Okl .1. 

61 C J. p 258 note 25. 

78. U S.—In re Pressed Steel Car Co 
of New Jersey, C.C.APa., 100 F.2d 
147. 

61 C.J. p 258 note 26. 

Capital stock aad surplus 

(1) Statute imposing franchise tax 
on corporations based on that propor¬ 
tion of stock surplus and undivided 
profits, plus bosds maturing one year 
or more from date, which gross re- 
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that is, the amount of the fee or tax for k cor- » Met income. Whete Hot a property tof, the net 
porate franchise or privilege of doing business is income of a corporation may be used as a measure 
generally based on, or graded in proportion to, the of the tax on the privilege of doing business, 80 at 
capital stock or assets of the corporation. 70 least with respect to income derived from business 


celpts from local business bear to 
total gross receipts, is valid as within 
legislative power.—Southern Realty 
Corporation v. McCall um, C.C.A-Tex., 
65 F.2d 934, certiorari denied South¬ 
ern Realty Corporation v. Heath, 54 
S.Ct 127, 290 U.S. 692, 78 L.Bd. 596. 

<2) Provision that no-par stock of 
corporation shall be taken at val¬ 
ue received therefor at issuance, in 
determining amount of outstanding 
capital stock as basis for determining 
franchise tax, was held not uncon¬ 
stitutional.-—Southern Realty Corpo¬ 
ration v. McCallum, C.C A Tex , 65 
F.2d 934, D.C., 1 F.Supp. 614, certio¬ 
rari denied Southern Realty Corpora¬ 
tion v. Heath, 54 S.Ct. 127, 290 U.S. 
692, 78 L.Ed. 596. 

(3) “Paid-up capital,** as used in 
law relating to occupation tax by cor¬ 
poration, means amount of authorized 
capital stock employed in business.— 
State v. Marsh, 223 N.W. 126, 117 
Neb. 832. 

(4) Other decisions relating to cap¬ 
ital stock and surplus see 61 C.J. p 
258 note 26 [b]. 

▼sine, book value, and assets and 
liabilities 

(.1) The term “value**, as used in 
Corporation License'Tax Act making 
value of a corporation’s capital stock 
employed in the state the basis on 
which its annual license tax is to be 
computed, means the market value of 
its assets, less its liabilities; and, 
where subsidiary corporation advanc¬ 
ed funds to parent corporation and 
was also indebted to parent corpora¬ 
tion, in ascertaining true value of 
capital stock of subsidiary corpora¬ 
tion for purpose of computing sub¬ 
sidiary's license tax, the advancement 
should be considered as an “asset** of 
subsidiary and the indebtedness to 
parent corporation should be consid¬ 
ered a “liability" of subsidiary cor¬ 
poration.—In re Tulsa Cold Storage 
Co. 106 P.2d 124, 188 Okl. 6. 

(2) ,r Value** within statutory pro¬ 
vision for collection of annual cor¬ 
porate license fee based on “value" 
of corporation's capital stock employ¬ 
ed in state was held to mean “book 
value" of corporation's capital stock, 
“book value" being the market value 
of assets of corporation less its lia¬ 
bilities; and in computation of book 
value corporation may deduct from 
market value of assets sum of cor¬ 
porate liabilities, including long-time 
indebtedness evidenced by bonds; ? and 
provision that bonds, notes, deben¬ 
tures, or other evidences of Indebted¬ 
ness of corporation maturing two 
yearf or more after issuance should 
be treated as capital and Included as 


part of capital stock as defined in 
succeeding sections was held ineffec¬ 
tive for any purpose in process of 
arriving at book value of capital 
stock in corporation, in determining 
annual license fee.—Southwestern 
Light & Power Co. v. Oklahoma Tax 
Commission, 62 P.2d 637, 178 OkL 
277. 

(3) Under statute imposing corpo¬ 
rate license taxes measured by val¬ 
ue of “capital used" by the licensee 
and providing that the word “capi¬ 
tal" should include bonds of the li¬ 
censee maturing four years or more 
after issuance, & licensee's bonds ma¬ 
turing more than four years after is¬ 
suance were required to be added to 
the licensee’s outstanding capital 
stock to arrive at the amount of cap¬ 
ital used as a basis for the tax.— 
Thompson Bldg. Co. v. Oklahoma Tax 
Commission, 132 P 2d 962, 192 Okl 1 

(4) Under statute providing for li¬ 
cense tax on “asset value'* of corpo¬ 
ration’s capital stock, the words “as¬ 
set value” were used in the sense of 
“tangible value" as distinguished 
from “market value” or “earning val¬ 
ue." and the term “value” does not 
Include “good will" calculated by cap¬ 
italizing earnings according to recog¬ 
nized formulas so as to authorize its 
consideration by the taxing authori¬ 
ties in determining value of capital 
stock for license tax purposes—Ken¬ 
tucky State Tax Commission v Tube 
Turns, 141 SW.2d 875, 283 Ky 474 
Increase in authorised capital stock 

The franchise fee liability of a cor¬ 
poration increasing its authorized 
capital stock is to be determined with 
reference to the previous highest 
amount of such stock on which the 
franchise tax has been collected and 
not with respect to the amount of| 
such stock immediately prior to such 
increase.—Consumers Power Co. v. 
State, 40 N.W.2d 756, 826 Mich. 648. 

“Property and business in the state" 

The term “property and business in 
the state,” as used in statute impos¬ 
ing an annual franchise tax on a 
corporation on the basis of the pro¬ 
portion of its Issued capital stock 
represented by Its “property and busi¬ 
ness in the state," means all prop¬ 
erty of the corporation in the state 
not i^sed exclusively ,ln Interstate 
business, plus the total gross re¬ 
ceipts from intra-state business 
therein.—Southern Pac. Co. v. State 
Corporation Commission of New Mex¬ 
ico, 72 *>.2d 15, 41 N.M. 536: , 

Investment In oapltal stock of foreign 
corporation j 

Under staftite providing that do- ] 
mestio corporation shall pay fran-1 
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chlse tax based on capital stock, sur¬ 
plus, and undivided profits except 
where corporation allocates the whole 
or part thereof to operation of busi¬ 
ness in another state or where par¬ 
ent or holding corporation has one 
or more subsidiary corporations 
which pay Independently the tax due 
by them, fact that domestic corpo¬ 
ration had invested Its capital stock, 
surplus, and undivided profits in cap¬ 
ital stock of foreign corporation 
which was not subsidiary or operat¬ 
ed by corporation did not exempt cor¬ 
poration from paying tax on whole 
amount of its capital stock, surplus, 
and undivided proAts; nor was it an 
infringement of corporation’s consti¬ 
tutional rights, notwithstanding cer¬ 
tificates evidencing stock were never 
brought within state.—State v Bur¬ 
ton Swartz Cypress Co., 183 So. 226, 
190 La. 947. 

Retirement of stock 

(1) Corporation could, with stock¬ 
holders’ consent, transfer assets to 
another corporation in part consid¬ 
eration of transferee’s stock, and then 
retire own stock, surrendered by 
stockholders in exchange for trans¬ 
feree’s stock, without amending char¬ 
ter or effecting dissolution, merger, 
or consolidation, with respect to fran¬ 
chise tax—Majestic Household Utili¬ 
ties Corporation v Stratton, 186 N B 
522, 353 Ill. 86, 89 A.L.R. 862. 

(2) Retirement of capital stock of 
a corporation so that it shall not be 
included for franchise tax purposes 
means permanent retirement.—Knick¬ 
erbocker Importation Co. v. State 
Board of Assessors, 65 A. 913, 915, 74 
NJ.Law 583, 7 L R A..N S., 886. 

79. N.J.—Brewing Impr Co v. State 
Board of Assessors, 47 A. 426, 65 N. 
J.Law 466. 

37 C J. p 235 note 92. 

80. US —Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct. 688, 809 
U S. 560, 84 L.Ed. 947—Educational 
Film Corporation of America v. 
Ward, N.T.. 51 S.Ct 170, 282 U.S. 
379, 75 L.Bd. 400, 71 A.L.R. 1226. 

Cal.—Matson Nav. Co. v. State Board 
of Equalisation of California, 43 
F.2d 805, 8 Cal.2d 1, affirmed 66 
S.Ct 553, 297 U.S. 441, 80 L.Ed. 
791. rehearing denied 66 S.Ct 666, 
297 U.8. 728, 80 L.Ed. 1011. 

Conn.—<Spector Motor Service v. 

Walsh, 61 A.2d 89, 185 Conn. 87. 
Tenn.-r-Memphls Dock & Forwarding 
Co. v. Fort, 92 S.W.2d 408, 170 
Tenn. .109. 

Wash,—I?ower, Inc. v, Huntley, 285 
P.2d 173, 39 Wash.2d 191. 



. 0. J; 6. TAXATION §§ 1^4-135 


done- within the state ; 8 * and this is true even 
though such income comes in part from tax exempt 
property or source, 82 or from property not active¬ 
ly used by the corporation in its business, 83 stat¬ 
utes in some jurisdictions having established such 
measure for arriving at the franchise tax. 84 The 
statutes imposing franchise taxes based on net in¬ 
come may not be evaded by mere bookkeeping de¬ 
vices. 85 

Dividends . Under a statute imposing a franchise 
tax based on the amount of dividends declared on 


capital stock, a stock dividend stands on the same 
basis as a cash dividend. 86 

§ 135. Capital and Capital Stock 

In general, the capital stock ofr a corporation and Its 
•hares of stock ara separate and distinct things, each 
separately taxable. 

The capital stock of a corporation and its shares 
of stock are separate and distinct things so that each 
may be separately taxed, 87 the former to the cor¬ 
poration 88 and the latter to the stockholders, as dis- 


Xnooxns as essential to taxability 

In order to subject corporation to 
taxation under corporation excise tax 
law imposing: tax on privilege of do¬ 
ing business in state, measured by 
net income, the corporation must 
have been doing business and have 
had income during taxable years — 
Welch Holding Co v. Galloway. 89 
P 2d 659, 161 Or SIS. 

What constitutes “net income” 

Under the Corporation Franchise 
Tax Act using the term “net income” 
to specify the sum which, tv hen mul¬ 
tiplied by the prescribed percentage 
rate, determines the amount of the 
franchise tax, “net income” is the 
final measure by which the tax is 
computed, so that any dividend paid 
from earnings or profits would be 
a dividend paid out of income includ¬ 
ed in the measure of the tax, and as 
such would be exempt from a fran¬ 
chise tax in the hands of the recipi¬ 
ent corporation —Rosemary Proper¬ 
ties v. McColgan, 177 P 2d 757, 29 Cal. 
2d 677 

Preceding year's Income as basis 

Cal —Spring Valley Co. v Johnson, 46 

P 2d 294, 7 Cal App 2d 258. 

Mont.—State v. J. C. Maguire Const 

Co, 125 P.2d 433, 113 Mont 324 

Tax based on federal corporation net 
income tax 

(1) Under a statute so providing 
the state tax is computed on the 
basis of the net income as returned 
to the federal government —Com¬ 
monwealth v. Warner Bros Theatres, 
27 A 2d 62, 345 Pa. 270. 

(2) The words “the federal corpo¬ 
ration net income tax law effective 
and in force on the last day of the 
Income year" in state act tying the 
state corporation tax to federal cor¬ 
poration income tax disclose the leg¬ 
islative intent to include the entire 
federal statutory plan for taxing cor¬ 
porations on their net income, includ¬ 
ing surtax and excess profits tax — 
McKesson & Robbins v. Walsh, 35 A, 
2d 868, 180 Conn. 460. 

Welding companies may be taxed on 
the basis of net income from divi¬ 
dends on stock held —-Oliver Contin¬ 
uous Filter Co. v. McColgan, 120 P.2d 
.682, 49 Cal.App.2d 800. 


Znooms from royalties 

Where corporation domiciled in 
California sold, under contract with 
Washington corporation, the exclu¬ 
sive right to manufacture and sell in 
that state and In Alaska beer and 
other beverages under trade-name 
“Rainier,” royalties were attributa¬ 
ble to good will which had Its situs 
within California, and that state 
could levy a franchise tax measured 
by net income from such royalties 
—Rainier Brewing Co. v. McColgan, 
210 P^d 233, 94 Cal.App 2d 118. 

81. U S.—Matson Nav. Co. v. State 
Board of Equalization of State of 
California, Cal , 56 S.Ct 553, 297 
U.S 441, 80 L Ed 791, rehearing de¬ 
nied 56 SCt. 666, 297 U.S. 728, 80 
LEd 1011 

Annual profits, gains, or net in¬ 
come derived from business done 
within state was held reasonable base 
on which to compute taxable value 
of use of domestic corporations’ fran¬ 
chises.—Matson Nav. Co. v. State 
Board of Equalization of State of 
California, supra. 

82. U S —Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S Ct 688, 309 
U S. 560, 84 L Ed 947—Educational 
Film Corporation of America v. 
Ward, NY., 61 SCt 170, 282 US. 
379, 75 L.Ed. 400, 71 A.L.R. 1226. 

Income from foreign or interstate 
commerce 

Cal —Matson Nav. Co. v. State Board 
of Equalization of California, 43 P. 
2d 805, 3 Cal 2d 1, affirmed 56 S.Ct 
553, 297 U.S. 441, 80 LEd. 791, re¬ 
hearing denied 56 S.Ct 666, 297 U.S. 
728, 80 LEd 1011. 

Apportionment 

(1) When business is done by cor¬ 
poration in states other than taxing 
state so that the business potency in¬ 
herent in the corporation's capital is 
divided, it is not arbitrary to appor¬ 
tion the capital which is to measure 
the tax in proportion to the income 
realized in the taxing state.—Ford 
Motor Co. v. Clark, C.C.A.Tex„ 100 F 
2d 615, certiorari granted 69 S.Ct 
775, 806 U.S 628, 83 L.Ed. 1031, af¬ 
firmed Ford Motor Co. v. Beauchamp, 
60 S.Ct 278. 808 U.S. 381. 84 L.Ed. 
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804, rehearing denied 60 S*Ct. 386, 
308 US. 640, 84 LEd. 631. 

(2) Tax on privilege of corpora¬ 
tions doing business within state 
measured by income accumulated 
within the state may be found by 
apportionment through a formula, 
where its general effect produces 
uniformity in operation by using all 
elements entering into net income — 
Turco Paint & Varnish Co. v. Kalod- 
ner, 184 A. 37, 320 Pa. 421. 

83. U S —Flint v Stone Tracy Co , 
Vt, 81 S.Ct. 842, 220 U.S. 107, 66 
LEd. 389. Ann Cas 1912B 1312. 

D.C—Potomac Electric Power Co v. 
Rudolph. 29 F 2d 634, 68 App DC. 
261, certiorari denied 49 S.Ct. 185, 
278 US 656, 73 LEd 565. 

84. NY.—People ex rel. Claire Belle 
Dresses v. State Tax Commission, 
224 NY.S 140, 221 App Div. 471, 
affirmed 162 N.E 527. 248 N.Y. 
568. 

61 C J p 259 note 30. 

85. N Y —People ex rel. Fox Film 
Corporation v. Loughman, 180 NE. 
885, 259 N.Y. 30 

86. N Y —People v. Sohmer, 112 N. 
E 765, 218 NY. 199, L.R.A.1917A 
48. 

87. U.S.—Citizens' & Southern Nat. 
Bank v. City of Atlanta, C.C.A.Ga., 
53 F.2d 557. 

Ala.—State v De Kalb County Ex¬ 
change, 43 So.2d 809, 253 Ala. 217. 
Cal—Miller v McColgan, 110 P.2d 
419, 17 Cal 2d 432, 134 A L.R. 1424. 
61 C.J. p 260 note 44. 

Detsrmiiiatloa of nature of tax 
In determining whether a tax on 
corporate stock constitutes & tax on 
capital of the corporation, or on 
shares in hands of stockholders, court 
will Inquire as to whether valuation 
of shares is merely a means of valu¬ 
ing corporation's property, whether 
tax constitutes a debt of stockholder, 
and whether it is to be collected from 
corporation in the manner of & tax 
or by proceedings consistent with 
theory that corporation is govern¬ 
ment's collecting agent—Fidelity & 
Guaranty Fire Corp. v. Leser, 193 
A. 164, 172 Md. 652. 

88. Ala.—State v. De Kalb County 
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cussed infra § 136. The capita! of a corporation, 
where defined as the aggregate of its property and 
assets of all kinds, is the property of the corpora¬ 
tion and properly taxable to it. 39 Under some Stat¬ 
utes corporations are taxed on their capital stock, 90 
although under such statutes it has been held that 
the stock is not actually taxed as belonging to the 
corporation, but is taken as the measure of the 
value of its property, and the tax is more properly 
considered as imposed on the franchise or assets 
of the company than on its stock. 91 The tax is in 
effect a tax on the property represented by the cap¬ 
ital stock 92 and not on the shares of the stockhold¬ 
ers. 93 

The capital stock taxable under a law of this 
kind is the aggregate of that issued and outstand¬ 
ing, 94 including increases or additions to the origi¬ 
nal amount of issued or authorized stock, 96 but not 
including stock subscribed but not paid for. 96 If 
the capital has been increased during the year, the 
tax on the increased amount may be apportioned; 97 
and, similarly, the tax is to be apportioned where 
the corporation has been organized and has first 
come into existence during the tax year. 98 Where 


the object of a tax on the capital stock of a cor¬ 
poration is to reach the stockholder through the cor¬ 
poration, 99 capital stock does not represent the 
property of the corporation but the interest of the 
stockholders therein. 1 

Taxes on capita! and stock of foreign corpora¬ 
tions are discussed infra § 194. 

“Share,” “stock,” “capital ” and “capital stock .” 
The terms “share,” “stock,” “capital,” and “capital 
stock” are not used uniformly in tax statutes, and 
the courts are frequently required to turn to the 
context to see what was intended by their use in a 
particular statute. 2 Strictly speaking, “capital” in 
a corporation is quite different from “capital 
stock.” 3 The capital of a corporation is its tangi¬ 
bles, 4 the aggregate of its property and assets of 
all kinds, 6 while its capital stock is the evidence of 
rights in such property, 6 the certificates or shares 
of stock belonging to the stockholders, 7 the ag¬ 
gregate of the stockholders’ separate interests in 
the business and profits of the corporation and of 
their ultimate right of participation in its assets 
on dissolution. 8 As used in many tax statutes, 
however, “capital stock” is synonymous with, or 


Exchange, 48 So 2d 809, 253 Ala. 
217 

Fla.—Jacksonville Gas Co. v. Lee, 
148 So. 188, 110 Fla. 61. 

61 C.J. p 260 note 45. 

89. Iowa.—Judy v Beckwith, 114 N. 
W. 565, 137 Iowa 24. 15 L.R.A.,N.S., 
142, 15 Ann.Caa. 890. 

61 C.J. p 260 note 47. 

90 . Pa.—Commonwealth v. Sunbury 
Converting Works, 134 A. 438, 286 
Pa. 645, 48 A.L.R. 992. 

61 C.J. P 260 note 50. 

Capital stock la hands of corporation 
Taxes may be imposed on capital 
stock in hands of the corporation ei¬ 
ther at par or actual value.—Hudson 
Motor Car Co. v. City of Detroit, C. 
C.A Mich., 136 F.2d 574. 

Dividend stock, Issuance of which 
was made possible by transferring 
surplus fund to capital stock fund, 
was subject to state license tax on 
capital stock.—Pacolet Mfg. Co. v. 
Query. 177 S.E. 653, 174 S.C. 359, 98 
A.L.R. 1440. 

91. Miss.—State v. Simmons, 12 So. 
477, 70 Miss. 485. 

61 G.J. p 261 note 51. 

92 . Ill. — Price Flavoring Extract Co, 
v. Lindheimer, 14 N.E.2d 476, 868 
Ill. 460. 

Pa.—Murray v. City of Philadelphia, 
71 A.2d 260, 364 Pa. 157-Common- 
wealth v. Pennsylvania Coal Co., 47 
A. 740, 197 Pa. 561. 

61 C.J. p 261 note 52. j 


Increase in land value 

Assets of cemetery company con¬ 
sisting of purported increase in value 
of ground bought over its cost was 
not "capital stock” subject to tax.— 
Feople v. Rosehill Cemetery Co., 21 
N.E 2d 766, 371 Ill. 510. 

93. Ill.—Price Flavoring Extract Co. 
v. Lindheimer, 14 NE.2d 476, 368 
Ill. 460 

61 C.J. p 261 note 53. 

Certificates held not subject to capi¬ 
tal stock tax 

Certificates entitling holder to one 
five-thousandth part of all the estate 
of cemetery company, total amount 
of which certificates was carried in a 
general entry on company's books as 
‘‘shareholders' a/c,” wherein charter 
made no mention of capital stock, 
were not ‘‘capital stock of no par 
value” subject to capital stock tax.— 
People v. Rosehill Cemetery Co., 21 N. 
E.2d 766, 371 Ill. 610. 

94. Md —Baltimore Consumers* Ice 
Co. v. State, 33 A. 427, 82 Md. 182. 

61 C.J. p 261 note 64. 

96. Mo.—St Louis Mut. Life Ins. Co. 

v. Charles, 47 Mo. 462. 

61 C.J. p 261 note 55. 

96, Mass.—Commonwealth v. Berk¬ 
shire Life Ins. Co., 98 Mass. 25. 

61 C.J. p 261 note 56, 

97. Pa.—Commonwealth v. American 
Mach. Co., 2 Chest.Co. 186. 

96. Pa.—Commonwealth v. Mortgage 
Trust Co., 76 A. 5, 227 Pa. 163. 
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99. Md.—Union Trust Co. of Mary¬ 
land v. State, 81 A. 873, 116 Md. 368 
61 C.J. p 261 note 59. 

1. Md—Union Trust Co. of Mary¬ 
land v. State, supra. 

61 C.J. p 261 note 60. 

2. US —Powers v. Detroit ft Grand 
Haven Ry. Co., Mich., 26 S.Ct. 656. 
201 U S. 643, 50 L.Ed 860. 

Kan.—Harvester Bldg. Co. v. Hartley, 
160 P. 971, 98 Kan. 732, 99 Kan. 
73. 

3. Vt—Foster v. Stevens, 22 A. 78, 
63 Vt. 175, 13 L.R.A. 166. 

Wis.—State v. Lewis, 96 N.W. 388, 
118 Wis 432. 

Definitions set up by legislature 

Okl.—Thompson Bldg. Co v. Okla¬ 
homa Tax Commission, 132 P 2d 
962. 192 Okl. 1. 

4 . Wis.—State v. Lewie, 95 N.W. 388, 
118 Wis. 432. 

5. Va.—Bridgewater Mfg. Co. v. 
Funkhouser, 79 S.E. 1074, 115 Va. 
476 

61 C.J. p 259 note 35. 

6 . Wis.—State v. Lewis, 95 N.W. 888, 
118 Wis. 43. 

7. Va.—Commonwealth v. Char¬ 
lottesville Perpetual Bldg, ft Loan 
Co., 20 S.E. 864, 90 Va. 790, 44 Am 
S.R. 950. 

Wis.—State v. Lewis, 95 N.W. 888. 
118 Wis. 43. 

8. Iowa.—Judy v. Beckwith, 114 N. 
W. 565, 137 Iowa 24, 15 L.R.A.,N. 
S., 142, 16 Ann.Cas. 890. 

61 C.J. p 259 note 88. 
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equivalent to, the capital of the corporation 9 intend¬ 
ed to designate all the property of the corporation 
subject to taxation 10 as a homogeneous unit, 11 and 
the term “capital stock” in such statutes does not 
refer to the shares of the stockholders. 12 In some 
statutes “capital stock” is used as the aggregate 
of the mutual subscriptions of the stockholders. 13 
“Capital stock,” as that term is employed in some 
tax acts, is a valuation of the corporation as a 
business enterprise, not an appraisement of bare 
worth of tangible and intangible properties; 14 and 
a capital stock tax is an ad valorem or property 
tax. 15 

Capital representing property otherwise taxed. 
Under some revenue statutes, instead of taxing the 
entire capital stock of a corporation without refer¬ 
ence to the property and investments which it repre¬ 
sents, taxes are imposed on real and personal prop¬ 
erty owned by the corporation, exempting as much 
of its capital as is invested in such property, or are 
laid on a9 much of the actual value of the capital 


‘stock as is m excess of the actual value of property 
otherwise taxed. 16 This principle is intended to 
prevent double taxation of the same property or 
value. 17 

Capital representing property in another state. 
While it is competent for a state to tax the entire 
capital of a domestic corporation without regard to 
the fact that it is invested in property situated 
and taxed in another state, 18 and under statutes 
to that effect, a domestic corporation is subject to 
the capital stock tax, even though it is not doing 
business in the state, 19 an exception has been made 
as to as much of the capital as is employed or 
represented by property permanently located in an¬ 
other state and there used in connection with the 
business of the company 20 Under this rule a do¬ 
mestic corporation is not subject to taxation on that 
part of its capital which is invested in the stock 
of foreign corporations, 21 or on tangible property 
located outside the state awaiting sale, 22 but it is 
subject to taxation on capital invested m the stock 


9. Mich.—Union Trust Co v Rad¬ 
ford. 141 N.W. 1091, 176 Mich. 60 

01 C J p 260 note 39. 

10. Ill —Price Flavoring Extract Co 
v Llndheimer, 14 N E 2d 476, 308 
111 460. 

61 C J. p 260 note 40. 

Statutes so ooustrued 

Under the terms of taxation stat¬ 
utes which have been drawn with¬ 
out regard to the technical meaning 
of words, the courts will construe 
"capital stock'* to mean all the ac¬ 
tual property of the corporation — 
Security Co. v. Hartford, 23 A 699, 
61 Conn. 89. 101—9 C.J. p 1280 note 
73 

"Iffoasysd capital” 

(1) The term “moneyed capital, 
surplus and undivided profits" in¬ 
cludes all the assets, money, and 
property owned by the corporation — 
In re Oklahoma Nat Life Ins, Co, 
173 P. 376, 68 Okl. 219, 13 A.L.R. 
174—61 CJ. p 260 note 40 [b]. 

(2) However, It has been held that 
bank notes are not embraced by the 
term "moneyed capital" as used in a 
tax statute.—Appeal of Hunter, Pa,, 
10 A. 429—6 C.J. p 1186 note 19. 

11. Ill.—Keokuk, etc, Bridge Co. v. 
People, 43 NE 691, 161 Ill. 132. 

61 C J. p 260 note 41. 

12. III.—Price Flavoring Extract Co 
v Llndheimer, 14 N.E.2d 476, 368 
Ill 460. 

61 C.J. p 260 note 42. 

13. Ill—Consolidated Coal Co. of 
St Louis v. Miller, 86 NE 205, 
236 HI. 149. 

Va.—Commonwealth v. Charlottes¬ 
ville Perpetual Bldg. & Loan Co., 

84 C.J.S.—18 


20 SE 364, 90 Va 790, 44 Am S R 
950. 

14. Ta —Commonwealth v Columbia 
Gas & Elec Oorp , 8 A 2d 404, 336 
Pa 209, 131 A LR 927 

15. Pa—Commonwealth v Southern 

Pennsylvania Bus Co, 15 A.2d 375, 
339 Pa. 521—City and County of 
Philadelphia v Samuels, 12 A 2d 
79, 338 Pa 321—Commonwealth v 
Columbia Gas & Elec Corp, 8 A 
2d 404, 336 Pa. 209, 131 ALR 

927—Commonwealth v Sykes Bros, 
48 PaDist & Co 436, 53 Dauph 
Co 26—Commonwealth v. Monessen 
Amusement Co , Com PI , 65 Dauph. 
Co 149. reversed on other grounds 
42 A 2d 158, 352 Pa 120. 

Self-assessment 

The fact that capital stock tax is 
an "ad valorem tax" on property, as 
distinguished from a "franchise tax" 
or "privilege tax," does not render 
statutory requirement of self-assess¬ 
ment by taxpayer invalid.—Common¬ 
wealth v. Southern Pennsylvania Bus 
Co, 15 A 2d 376, 839 Pa. 521. 

16. Wash —Lewiston Water, etc , Co 
v Asotin County, 64 P. 544, 24 
Wash. 371. 

61 C J p 262 note 64. 

17. N.Y —People v. New York, etc., 
Tax Com’rs, 80 N.Y. 573. 

Pa.—Commonwealth v Shenango Fur¬ 
nace Co., 110 A 721, 268 Pa. 283 
Double taxation as to corporations 
generally see supra 89 47-50. 

18. La—State v. Wesson Oil & 
Snowdrift Co., 157 So. 728, 180 La. 
823 

61 C.J. p 262 note 67. 

Double taxation 8e6 supra 99 39-51. 

19. Pa.—Commonwealth v. Mack 
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Bros Motor Car Co, 69 A.2d 923, 
359 Pa 636—Commonwealth v 
Mack Bros. Motor Car Co., Com PL, 
68 Dauph Co 308. 

Provision held to refer to foreign 
corporations 

The phrase as used in section of 
Capital Stock Tax Act providing that 
it shall be duty of every corporation 
incorporated under laws of Common¬ 
wealth, and of every corporation in¬ 
corporated under the law of any other 
state and "doing business in and lia¬ 
ble to taxation within this Common¬ 
wealth. or having capital or property 
employed or used in this Common¬ 
wealth'* to file a capital stock return 
refers to foreign corporations only — 
Commonwealth v. Mack Bros Motor 
Car Co., 59 A.2d 923, 369 Pa. 636. 

20. Pa—Commonwealth v. Westing- 
house Electric, etc., Co, 24 A. 1107, 
1111, 161 Pa. 265. 

61 C.J p 262 note 68. 

What constitutes “employment of 
capital” 

"Capital** is "employed" with re¬ 
spect to taxation in the state where 
it is used by corporation in transac¬ 
tion of ordinary business as distin¬ 
guished from a mere independent in¬ 
vestment; and investments by hold¬ 
ing real estate, or investment compa¬ 
nies or the like as a part of regular 
business constitute "employment of 
capital** within the state—Stephen¬ 
son & Potter v Glander, Ohio B.T A., 
67 N.E 2d 14. 

91. N.Y.—People v. Knight, 65 N. 

E. 1102, 173 NY. 255. 

61 C.J. p 262 note 69. 

99. US —Delaware, L, etc, R Co 
v. Pennsylvania, Pa., 26 S.Ct. 669, 
198 U S. 341, 49 L Ed. 1077. 
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of other -domestic corporations, M or in bonds ;of ji 
foreign corporation, 24 or unpaid purchase money 
due for lands sold by it situated in another stated 
or tangible property which, although in another 
state, is not located there permanently or intended 
to serve any permanent corporate purpose. 28 In 
order to escape taxation, capital outside the state 
must be permanent, positive, and unequivocal. 27 

Capital invested in nontaxable property . Where 
the tax is really laid on the franchise of the cor¬ 
poration, although measured by the amount of its 
capital stock, the manner in which the capital is 
invested is not material ; 2 * but, if the tax is really 
on the property or assets of the corporation, as 
represented by its capital, allowance must be made 
for such portion of the capital as is invested in 
public securities or other nontaxable property. 28 

Deduction of capital invested in realty . In sev¬ 
eral states, in order to avoid duplicate taxation, a 
corporation which has invested a portion of its 
capital in real estate, on which it pays taxes as 
owner, is allowed to deduct the value thereof from 
the amount of its assessable capital. 30 This will ex¬ 
empt capital invested in a lease of lands which is 
for such a long term as to amount practically to tjie 
fee,* 1 but not real property situated in another 
state.* 2 


§ 136. Shares of Stockholders » 

'Vhd legislature has tht power to tax capital stock to 
the Corporation or to tax the value of the shares to the 
individual atockholdpre; and whilst axcept aa that may 
be regarded aa double taxation, It may tax both, the 
taxing power la not genera tty so extended. 

It is within the po^er of the legislature to tax 
the capital Stock of a corporation to the corporation 
itself, as discussed supra § 135, or to tax to the 
individual stockholders the value of the shares 
owned by them. 38 In the absence of a requirement 
that the corporation pay the taSc, it has been held 
that the capital stock is taxable to the stockholders, 
and not to the corporation. 34 Particular provisions 
may apply to the stock of both domestic and foreign 
corporations. 35 Basing the levy and collection of a 
tax on corporations against the shareholders on their 
shares at the actual value of the property is not 
the substitution of one tax for another, and clearly 
is not the substitution of an excise, or occupation, 
tax for a property tax in contravention of consti¬ 
tutional provisions fettering the lawmaking power 
with respect to intangible property taxes. 36 

In those jurisdictions in which such taxation 
would constitute double taxation in violation of 
constitutional provisions, the shares of stock in a 
corporation cannot be taxed to the holders thereof 
where the property of the corporation has been 
taxed to the corporation, as discussed 6upra § 49. 


86. N.Y.—People v Campbell, 34 N. 

E. 370. 138 N.Y 643. 20 L R.A. 463 
61 C J. p 262 tiote 71. 

N.Y.—People v. Campbell, supra. 
61 C.J. p 262 note 72. 

80. Pd ‘—Commonwealth v. Pennsyl¬ 
vania Coal Co.. 47 A. 740, 197 Pa. 
661. 

86 . U.S.—Delaware. L. & W. R. Co. 
v. Pennsylvania, Pa., 26 S.Ct 669, 
198 U.S 341, 49 L.Ed. 1077. 

61 C.J. p 262 note 74. 

87. N,Y.«—People v. Com’r of Taxes, 
64 N.Y. 641. 

88 . U.8.—Home Ins. Co, v. New 
York, NY., 10 S,£t 693, 134 U.S. 
694, 38 If.Ed. 10&. 

61 C J. p 263 note 77. 

Invested capital 

Fact that privilege tax Imposed 
On corporation for privilege of doing 
iotra-state business was measured by 
Capital Invested in state, thereby in¬ 
cluding capital invested in property 
exempt from ad valorem tax, did not 
render privilege tax invalid, since 
such' tax was not a tax on exempt 1 
property, but was a privilege tax in 
measure of which tax exempt prop¬ 
erty can be included.—Corn v. Fort, 
96 S.W.2d 620, 170 Tens. 877, 106 A. 
L.R. 64 V 


89. Ala.—Elmwood Cemetery Co. v. 

Tarrant, 64 So. 186, 170 Ala. 469. 

61 C.J. p 263 note 78. 

Corporate capital invested in: 

Patents or patent rights see infra 
S 210. 

United States securities see infra 
S 209. 

Tax on capital stock, rather than 

on shares of stock in hands of stock¬ 
holders, is regarded as directed 
against the tax exempt securities 
owned by the corporation.*—Fidelity & 
Guaranty Fire Corp. v. Leser, 193 A. 
164, 172 Md. 662. 

30. Iowa.—Wahkonsa Inv. Co. v. Ft 
Dodge, 100 NW. 617, 126 Iowa 148. 

61' C.J. p 263 note 80. 

31. Conn.—Appeal of Dennis, 44 A. 
645, 72 Conn. 389. 

38. Utah —Commercial Nat. Bank v 
Chambers, 61 P. 660, 21 Utah 824, 
66 L.R A. 846, affirmed 21 S Ct, 863, 
182 U.S. 666, 45 L.Ed. 1227. 

33. U.S.—Hudson Motor Car Co. v. 
City of Detroit, C C.A.Mich„ 186 F. 
2d 574. ‘ 

Ala—Fuqua v Spty Burial Ins.'Co., 
47 So.2d 817, 264 Ala. 189. 

Ohio.—Ganson Heuck, 187 N.E. 

2t, 46 Ohio App. 246. 

61 C.J. P 263 note 84. 
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interests held not shares of stock 

Assets of mutual farming or truck¬ 
ing nonstock co-operative corpora¬ 
tion which maintained profit reserves 
which were used as part of operat¬ 
ing expenses, and whi^h were owned 
by registered patrons, who held pro¬ 
portionate interests, were not “shares 
of stock" assessable under the stat¬ 
ute Imposing a stock tax on shares 
of a domestic corporation.—State v 
De Kalb County Exchange, 43 So 2d 
809, 258 Ala. 217. 

34. Mont.—Butte Land 4b Invest¬ 
ment Co. V. Sheehan, 120 P. 241, 44 
Mont. 371. 

61 CiJ. p 263 note 8&. 

35. Aria—State Tax Commission v. 
Sh&ttuck, 38 P.2d 631, 44 Arts. 879. 

36. Mo,—General Am. Life Ina Co. 
v. Bates, 249 S.W.2d 458. 

Beferewoe in oozurtitatloaal provi¬ 
sion relating to collection and distri¬ 
bution of tax on Intangibles, to “tax 
under any other form of taxation 
substituted by the general assembly 
for the fax on bank shares," was 
result of authority conferred by con¬ 
gress on state to tax national banks, 
and does not purport to authorize a 
substituted form of taxation for in¬ 
tangible personal property tax.—Gen¬ 
eral Am. Life Ins. Co, v. Bates, su¬ 
pra. 



84' 0.J. S. 

However, since ihp capital or capital sf/ock of a 
corporation, which is its property, is a distinct and 
separate thing froip the interests of the stock¬ 
holders, represented by the shares they severally 
hold, as discussed supra § 135, it has been held that 
the shares of stock in a corporation may, irrespec¬ 
tive of the taxes which may be imposed on the 
corporation itself in respect of its capital or fran¬ 
chises, properly be assessed for taxation to their 
holder at the place of his domicile. 37 On the other 
hand, notwithstanding the existence of the power, 
the taxing power of the state in many instances has 
not been extended so as to impose a tax on both 
the capital or property of the corporation and the 
shares of the holders, 38 it being conceived to be bad 
policy to do so, and as constituting double taxation, 
although not in the prohibited sense; 39 and some 
tax statutes have been so framed that stockholders 
in a corporation are not taxed on their shares when 
the company itself pays taxes on its capital or prop¬ 
erty or vice versa. 40 This, strictly speaking, is 
rather a mere regulation as to the mode of taxing 
substantially the same property than an exemption 
from taxation, 41 so that a statute thus providing is 
not invalid as creating exemption from taxation 42 
If a particular corporation or class of corporations 
is not required to pay such taxes, the stockholders 
are subject to taxation on their shares. 43 

The intention of the legislature to tax the shares 
to their owner, as well as the capital and property 
to the corporation, is never presumed, 44 and un¬ 
equivocal words indicating such intention are nec¬ 
essary. 46 In a jurisdiction relieving stockholders 
from taxation on their shares, where the property 
of the corporation is taxable, a statute requiring 
the assessment by individuals owning shares in a 
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corporation unless seventy-five per cent of the cor¬ 
poration's property is within the state has been held 
valid. 43 

The taxation of shares of stockholders in par¬ 
ticular kinds of corporations is discussed lqfra §§ 
143-185. Taxation of shares of stock as "property” 
or "investments” is discussed supra § 78. 

Payment or withholding by corporation . Statutes 
requiring the corporation to withhold from divi¬ 
dends or profits the tax on capital stock, 47 or re¬ 
quiring the corporation to pay taxes on individually 
owned shares of stock, 48 are valid, notwithstanding 
the lack of notice to the ultimate taxpayer, since 
the corporation compelled by the law to pay the tax 
is constituted the agent of the taxpayer to receive 
notice and to represent him in proceedings con¬ 
nected with the assessment and collection of the 
tax. 

Capital invested in United States securities . A 
stockholder in a corporation of which the capital is 
invested in United States securities is not a holder 
of such securities, and, therefore, he is taxable with 
respect to his stock, as distinguished from taxing 
the institution on its capital without regard to the 
fact of such investment. 49 

Failure to report its property and pay taxes there¬ 
on , on the part of the corporation, does not of itself 
render stockholders therein liable to taxation on 
their shares of stock. 50 

§ 137. Credits and Securities Owned 

Credits, securities, and other choses In action owned 
by a corporation ordinarily constitute property within 
the tax statutes and are taxable to it. 

Except where or in so far as such property or 
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37. N.C.—Person v. Board of State 
Tax Com'rs, 115 S.E. 336, 184 N.C 
499. 

61 C.J. p 263 note 91. 

Situs of oorporate shares generally 
see supra 8 130. 

Parttoular kinds of corporations 
In some jurisdictions it is only 
in the case of particular kinds of cor¬ 
porations that the twofold method 
of taxation is provided for.—Ridpath 
v. Spokane Co.. 63 P. 261. 23 Wash 
436. 

38. Ill.—Hart ▼. Toman, 26 N.E.2d 
501* 373 Ill. 462. 

Pa.—In re Assessment Woolworth 
Co., Com.PI.* 84 Lus.Leg.Reg. 121. 
61 C.J. p 264 note 96. 

89. Ga.—Georgia .R. St Banking do 
v. Wright, 54 S.E. 62, 125 Ga. $89, 
reversed on other grounds ,28 S.Ct 
47'. 207 U.S. 127, C>2 L.Ed 194. 

01 C.J. p 264 liote 18. ' 


40. Ohio —Ach v. First Nat. Bank, 
.171 N.E. 374, 34 Ohio App 420. 

61 C J. p 264 note 99. 

41. N.J —Jersey City Gaslight Co 
v. Jersey City, 46 N.J Law 194 

Tenn —Carroll v. Alsup, 64 S.W. 193, 
107 Tenn. 257. 

42. Ky—Commonwealth v Fidelity 
Trust Co, 143 S.W. 1037. 147 Ky. 
77. 

43. Ga —Georgia R„ etc, Co. v. 
Wright, 54 SE. 52, 125 Ga. 689, 
reversed on other grounds 28 S*Ct 
47. 207 U.S. 127, 52 L.Ed. 134. 

61 C.J. p 265 note 5. 

44 . La—Ficklen v. New Orleans, 85 
So 330, 147 La. 567. 

61 C.J. p 265 note 8. 

45 . Mass.—Loring v. City of Bever¬ 
ly, 110 NE. 974, 222 Mass. 331. 

Puerto Rico—Puerto Rican & Amer¬ 
ican Ins. Co. v. Gallardo, 35 Puerto 
Rico 842. 


46. Ky—Siler v. Board of Sup’rs of 
Whitley County, 298 S W. 189, 221 
Ky. 100. 

47. U S—Corry v. Baltimore, Md., 25 
SCt. 297, 196 U.S. 466, 49 L.Ed. 
656. 

61 C.J. p 268 note 86. 

48 . Ala.—Washington County v. 

State, 56 So. 623, 172 Ala. 242. 

61 C.J. p 263 note 87. 

49 . Ill.—Price Flavoring Extract Co. 
v. Llndheimer. 14 N E.2d 476, 368 
Ill. 450. 

Md.—Fidelity & Guaranty Fire Corp. 

v. Leser, 193 A 164. 172 Md 652. 
Mo.—St. Louis Bldg., etc, Assoc, v. 

Lightner, 47 Mo 393 
Taxation of United States securities 
see infra 9 209. 

50. Ky.—Whitaker v. Brooks, 13 S 
W. 865, 90 Ky. 68, 11 Ky.L. 871. 
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certain classes of such property is expressly or im¬ 
pliedly excluded by the statutes, 61 credits, securities, 
and other choses in action owned by a corpora¬ 
tion ordinarily constitute property within the tax 
statutes, 62 and are taxable to it the same as to a 
private individual. 62 Thi9 rule applies to such 
credits, securities, and choses in action as bonds, 64 
notes, 66 mortgages, 66 stocks, 67 contracts, 68 and ac¬ 
counts receivable. 62 In order to be liable for a tax 
on such property, however, it must come within 
the purview of some applicable tax statute. 60 Where 
shares of stock of a corporation are not taxable, 
another corporation owning some of such shares is 
not taxable on the value thereof. 61 

§ 138. Business, Earnings, or Receipts 

Some statutes Impose a tax on corporations based 
on their gross or net receipts or income. Whether the 


tax it affected by the source of sucjj receipts or Income 
may depend on the particular statute or the construction 
given thereto. 

Some statutes impose a tax on corporations based 
on the volume of business transacted by them, or 
on their earnings or receipts, as represented, under 
some statutes, by their gross earnings, 62 or, under 
others, by their net earnings; 63 and the state ha9 
the power to levy such a tax. 64 Statutes levying 
corporate business taxes should be so construed in 
case of doubt as to avoid double taxation. 66 

There is a lack of uniformity as to the nature of 
such tax, the determining factors being the language 
of the particular statute, 66 and the intent of the 
legislature in enacting it. 67 Thus, in some of the 
jurisdictions imposing such a tax it is considered 
a franchise tax, 68 in others an excise or privilege 
tax, 69 again in other jurisdictions it is considered 


61. Ohio—Blythin v. Zangerle, 77 
NR2d 379, 83 Ohio App. 355. 
Exemptions as to corporations and 
corporate property generally see in¬ 
fra 98 329-348. 

Corporation, bald not dealer la intang¬ 
ibles 

A corporation, organized to liqui¬ 
date insolvent bank's frozen assets 
and distribute proceeds for the ben¬ 
efit of its depositors, creditors, and 
stockholders, was not “dealer in in¬ 
tangibles," not subject to personal 
property taxes, but liquidating corpo¬ 
ration, acting in trust or fiduciary 
capacity, notwithstanding casual or 
Isolated transactions with respect to 
securities in its hands —Blythin v. 
Zangerle, supra. 

52. Cal.—Whiting Finance Co. v. 
Hopkins, 249 P. 853, 199 Cal. 428. 

61 C.J. p 266 note 21. 

53. Mont.—Commercial Credit Co. v. 
O'Brien, 146 P.2d 637, 115 Mont 199, 
appeal dismissed 65 S Ct 75, 323 U 
S. 665, 89 L Ed. 641. 

61 C.J. p 265 note 14 
Taxability to private individuals of 
choses in action and securities see 
supra 99 78-82. 

Perpetual interest-bearing certificates 

A public service corporation’s perv 
petual interest-bearing certificates, 
accepted in payment for shares of 
utility companies' capital stock pur¬ 
chased by such corporation, were ob¬ 
ligations, not assets, thereof, and, 
bence, not taxable after repurchase 
or redemption of certificates for cor¬ 
poration by trust company.—Public 
Service Corp. v. City of Newark, 64 
A, 2d 663, 26 N.J.Misc. 408. 

34. Mass.—Bellows Falls Power Co. 
y. Commonwealth, 109 N.E. 891, 222 
Mass 61, Ann.Cas,1916C, $34, error 
dismissed 38 SCt 68, 246 U.S. 630, 
62 L.Kd. 620. 

6l C.J. p 265 note 15. 


55. Fla.—White v Gapway Grove 
Corp., 55 So 2d 573. 

La.—New Orleans v. Mechanics', etc.. 
Ins. Co, 30 La.Ann 876, 31 Am. 
R. 232 

56. Pa.—Commonwealth v. Pennsyl¬ 
vania Coal Co, 9 Pa Dist. 486 

57. Minn —State v. Great Northern 
Ry Co, 167 N.W. 297, 139 Minn 
469. 

Cl C J. p 266 note 18. 

58. Cal.—Whiting Finance Co. v. 
Hopkins, 249 P 853, 199 Cal. 428 

N.J.—New Jersey Hedge Co. v. Craig, 
17 A 941, 51 N.J Law 437. 

59. N J.—New Jersey Hedge Co. v. 
Craig, supra. 

Ohio.—Haverfield Co. v. Evatt, 64 N. 
E 2d 149, 143 Ohio St. 58 

60. Mass—J. S. Lang Engineering 
Co v. Commonwealth, 120 NE 843, 
231 Mass 367. 

61 C J. p 266 note 23. 

61. Mo—State ex rel Orr v. Buder, 
271 SW 508, 308 Mo. 237, 39 A. 
LR 1199. 

69. Minn—State v. Northwestern 
Tel Exch. Co, 120 NW. 634, 107 
Minn. 390. 

61 C.J. p 266 note 28 
Ascertainment of amount of earnings 
or Income within statutes see in¬ 
fra 9 450. 

63. Pa.—Commonwealth v. New 
York, etc., R. Co., 24 A. 609, 150 
Pa. 234. 

61 C.J. p 267 note-29. 

"Het earnings,” as uAed In statute 
levying excise tax on net earnings 
of corporations and Joint stock asso¬ 
ciations, were held, in absence of defi¬ 
nition, to have ordinary meaning of 
what was left of earnings after de¬ 
ducting necessary and legitimate 
items of expense incident to corpo¬ 
rate business—National Life & Ac¬ 
cident Ins. Co. v. Dempster, 70 S.W. 
2d 564, 168 Tenn. 446. 
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64. U.S —Pacific Co. v. Johnson. 
Cal, 62 S.Ct. 424, 285 US. 480, 76 
L Ed. 893 

Fla—Jacksonville Gas Co. v. Lee, 
148 So 188, 110 Fla 61 
Pa—Turco Paint & Varnish Co v 
Kalodncr, 184 A. 37, 320 Pa 421 

Power independent of manner of tax¬ 
ing 

The power of the state to tax cor¬ 
porate earnings is not dependent on 
whether the tax is hinged on receipt 
of them as corporate income or on 
transfer and receipt of them as divi¬ 
dends, or on whether tax on divi¬ 
dends is imposed on corporation or on 
the stockholder.—Wisconsin Gas & 
Elect Co v. U. S, Wis., 64 SCt 
1106, 322 US 526, 88 L.Ed. 1434. 
Corporation acquiring assets of an¬ 
other corporation 

Statute requiring corporation 
which acquires majority of another's 
assets to pay tax on entire untaxed 
net income of vendor was held not 
unconstitutional —People ex rel. Sal¬ 
isbury Axle Co v. Lynch, 181 N.F# 
460, 259 N.Y. 228. 

65. Conn—Stanley Works v. Hack* 
ett, 190 A. 743, 122 Conn 647 

66. Mass.—Springdale Finishing Co. 
v Commonwealth, 136 NE 250, 24’ 
Mass 37. 

67. Md.—State v. Baltimore, etc., A 
Co., 48 Md. 49L 

68. U.S.—Pacific Co. v Johnson, CaV* 
52 S.Ct 424, 285 US. 480, 76 L.F* 
893. 

61 C.J. P 267 note 33. 

69. Conn.—Stanley Works v. Hack- 
ett, 190 A. 743, 122 Cohn. 647. 

Peu —Commonwealth v. Frank G 
Shattuck Co., 46 Pa Dist. St Co. 
199, 52 Dauph.Co. 190—Common¬ 
wealth v. Central Tube Co., Com. 
Pl„ 63 Dauph.Co. 67—Common¬ 
wealth v. Bayuk Cigars, Inc* Com. 
PL, 60 Daupn.Co. 243. 
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a business or occupation tax, 70 while in still others 
it is considered a property tax. 7 * 

Source of receipts or income. Under some stat¬ 
utes so providing or so construed, the tax is lim¬ 
ited to the gross receipts of the corporation from 
business within the state, 72 or the net income from 
property owned or business done in the state, 73 
and it has been held that the power of the state is 
limited to the taxation of income earned within 
the state, 74 and that a statute imposing a tax on 
income derived from sources outside the state is 
invalid. 75 On the other hand, it has been said that 
the state has the power to tax the entire net income 
of a domestic corporation, from whatever source 
derived, including its total income from interstate 
commerce, whether or not originating in the state ; 76 
and, under some statutes, all the net earnings of a 
corporation without regard to the source from 
which they are derived constitute the measure of the 
excise tax. 77 Under some statutes an excise or 
franchise tax on the net earnings of a corporation 
is valid, even though a part of such earnings is 
derived from tax-free bonds, 78 and, under a stat¬ 
ute levying an excise tax on the net earnings of 
corporations and joint stock associations, and ex¬ 
cluding only earnings from interstate commerce, it 
has been held that all other net earnings from what¬ 
ever source derived, including tax-free bonds, con¬ 


stitute the measure of the tax. 79 Within the in¬ 
cidence of a tax on the receipts of a corporation 
may be included the receipts derived from business 
in which the corporation had no authority to en¬ 
gage. 80 

Where the gross receipts tax is considered a 
franchise tax, a corporation, the franchise and prop¬ 
erty of which have been exempted from taxation, 
is not liable for such gross receipts tax ; 81 but such 
a corporation is liable for the tax on receipts ob¬ 
tained from business not covered by the franchise 
which has been exempted. 82 

Transactions between parent and subsidiary . 
Wlieic a parent company and its subsidiary are 
separate entities, a transaction between them treated 
as a sale by both of them will be regarded as tax¬ 
able as such; 83 and the corporate fiction will not 
be disregarded so as to permit the subsidiary to 
escape tax liability under the statutes taxing re¬ 
ceipts from sales and gross receipts of utility com¬ 
panies 84 

§ 139. Dividends and Surplus 

Under a statute taxing corporations on dividends die* 
trlbuted or surplus accumulated, a dividend is a dis¬ 
tribution to stockholders out of earnings or profits, in¬ 
cluding a stock dividend, and a surplus Is the accumula¬ 
tion of moneys on property in excess of the par value of 
the stock issued by the corporation. 


Tenn —Memphis Dock & Forwarding 
Co v Fort. 92 S W 2d 408, 170 
Tenn 109—National Life & Acci¬ 
dent Ins Co v Dempster, 79 SW 
2d 564, 168 Tenn 446 
61 C J P 267 note 34. 

70. Ga —Atlanta Nat. Bldg., etc, 
Asmoc v. Stewart, 35 S E 73, 100 
Ga 80. 

71. Minn —State v. Northwestern 
Tel Exch. Co.. 120 NW. 534, 107 
Minn 390 

61 CJ p 267 note 36. 

Earnings as mere yardstick 

A “gross earnings tax" is a “prop¬ 
erty tax,” and the earnings are mere¬ 
ly the convenient yardstick or meas¬ 
ure by which the tax is determined, 
and It is Just as much a property tax 
as If it were assessed ad valorem.— 
•State v. Fawkes, 299 N.W. 666, 210 
Minn 687. 

78. Md —State v. U S. Fidelity etc., 
Co., 48 A. 918, 93 Md. 314. 

73. Ga. —Interstate Bond Co. v. State 
Revenue Commission of Georgia, 
179 S.E 669, 60 Oa App. 744. 
Income subject to income taxes gen¬ 
erally see infra IS 1096-1099. 
Corporation aotire in several states 
Statute taxing corporation's net in¬ 
come from property owned or busi¬ 
ness done In state required domestic 


corporation engaged in purchasing 
tax liens in several states to pay 
tax on its entire net income, although 
statute provided that tax should be 
imposed only on portion of business 
income reasonably attributable to 
business within state, where situs of 
money used by corporation and cor¬ 
poration’s principal place of business 
were within state, although tax debt¬ 
ors in other states paid carrjing 
charges to local agents of corpora¬ 
tion —Interstate Bond Co v. State 
Revenue Commission of Georgia, su¬ 
pra. 

74. U S.—Piedmont & N. Ry. Co. v. 

Query, DC.SC, 66 F.2d 172. 

78. Ark—Dunklin v McCarroll, 136 
S.W.2d 676, 199 Ark. 800. 

76. Cal —Matson Nav. Co. v. State 
Board of Equalization of California, 
43 P 2d 805, 3 Cal.2d .1, affirmed 
66 SCt. 663, 297 U.S. 441, 80 L. 
Ed. 791, rehearing denied 66 S.Ct. 
666, 297 US. 728, 80 L Ed. 1011. 

Pa.—Commonwealth v. Bayuk Cigars, 
28 A 2d 134, 345 Pa. 348, affirmed 
63 S.Ct. 991, 318 U.S. 746, 87 L Ed. 
1123. 

77. Tenn.— Southern Coach Dines v. 
McCanless, 235 S W.2d 804, 191 
Tenn. 634. 

Tax as franchise tax 

Where the statute is considered as 
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imposing a franchise tax, the cor¬ 
poration is liable to a tax on both its 
intra-state and interstate business 
—People v. Roberts, 62 NE 1102, 168 
N Y. 162—61 C.J. p 267 note 43 

78. U S —Pacific Co v. Johnson, Cal , 
52 SCt. 424, 285 US 480, 76 L Ed 
893 

Resolution of doubt 

Doubt as to whether constitutional 
immunity of bonds, issued by politi¬ 
cal subdivisions of state, from tax¬ 
ation invalidates taxes on corpora¬ 
tion franchises according to taxpay¬ 
er's net income regardless of source 
must be resolved in favor of state.— 
Pacific Co v. Johnson, Cal, 52 SCt. 
424, 285 US 480, 76 LEd. 893. 

79. Tenn.—National Life & Accident 
Ins. Co v. Dempster, 79 S.W 2d 
664, 168 Tenn 446 

80. N.Y.—People v. Roberts, 61 N E. 
1093, 157 N.Y. 677. 

81. Md.—State v. Baltimore, etc., R. 
Co., 48 Md. 49. 

Corporations and their property ex¬ 
empt from taxation see infra | 262. 
88. Md.—State v. Baltimore, etc., R. 
Co., supra. 

83. US —In re Bush Terminal Co.. 
C.C.A.N.Y., 93 F.2d 661, 

84. U.S.—In re Bush Terminal Co., 
supra. 
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A tax on a corporation measured by its dividends 
is properly, sometimes under the express provisions 
of the statute to that effect, a franchise tax rather 
than a tax on property; 86 and it is to be noted that 
a tax of this kind imposed on the corporation is 
not inconsistent with taxing the dividends after they 
have been actually paid over to the stockholders as 
a part of their property or income. 86 Within the 
meaning of such a law, a dividend is any distribu¬ 
tion made or ordered to be made to stockholders 
out of the earnings or profits of the company, 87 
including a stock dividend, 88 but not including a 
mere numerical increase in the number of shares 
of stock of the corporation not representing any 
distribution of earnings or profits, 89 or a liquidating 
distribution, which is a distribution or return to 
stockholders of the capital stock or any part of 
it or the property represented by it or of the as¬ 
sets of the company as distinguished from earn¬ 
ings. 90 Accordingly, the transfer of part of a 
corporation's surplus to its no par value capital 
stock account has been held not to constitute the 
declaration of a dividend notwithstanding new stock 
may be issued representing the increase in value, 
since the value of the stockholder's interest in the 
corporation is not changed thereby. 91 


Taking the wbrd “dividend” in the above sense, 
it has been held not to be material, for ,th t purposes, 
of the tax law, where or how it is earned, 92 or, if 
actually declared, whether or not it was earned, 98 
the company being estopped to claim, in the latter 
cise, that the dividend declared was not made out 
of profits. 94 Where a dividend is actually declared, 
a sum theretofore contributed by stockholders to 
pay a loss incurred by the corporation cannot be 
deducted therefrom. 96 

While it has been held to be immaterial when a 
dividend was earned, 06 it has also been held that 
only dividends declared out of the earriings of the 
particular tax year are taxable, 97 the declaration 
of a dividend during a given year being prima facie 
evidence that it was out of earnings for that year. 98 
No such construction of the law will be adopted as 
would enable the corporation or its officers to escape 
taxation by juggling with the mode or time of de¬ 
claring dividends. 99 If the tax is laid on dividends 
exceeding a certain percentage of the capital stock, 
this will be taken as meaning the paid-up stock, not 
necessarily the authorized capital. 1 Where the tax 
is prospective in its operation 2 or constitutes a tax 


80. N.Y.—People v. Roberts, 52 N. 

E 1102. 158 NY. 162. 

61 C.J. p 267 note 48. 

Bxoise or privilege tax 

Tax Imposed by statute on transac¬ 
tion by which corporate dividends are 
declared and received out of income 
derived from property located or 
business transacted within state is 
"excise** or “privilege" tax on trans¬ 
action involved of transferring divi¬ 
dends from corporation to stockhold¬ 
ers.—State ex rel. Froedtert Grain & 
Malting Co. v. Tax Commission of 
Wisconsin, 266 N W. 672, 221 Wis. 
225, 104 A.L.R. 1478, rehearing denied 
267 N.W. 52. 221 Wis. 225, 104 A. 
L.R. 1478. 

88. Ala.—Montgomery County Board 
of Revenue v. Montgomery Gas¬ 
light Co., 64 Ala. 269^ 

61 C.J. p 267 note 50. 

Dividends on corporate stock as in¬ 
come subject to Income taxes see 
infra 9 1097. 

87. Mich.—-Bay City Bank v. St. 
Louis Motor Sales Co., 288 N.W, ’ 
241, 242, 255 Mich. 261. 

N.Y.—People ex rel. Adams Elect. 

* Light Co. v. Graves. 4 N.E.2d 941, 
272 N.Y. 77, 107 A.L.R. 1833, rear¬ 
gument denied 6 N.E.2d 420, 278 N. 
Y. 494. 

61 C.J. p 267 note 61. 

Ascertainment of amount of divi¬ 
dend? see infra § 46L 


Issuance of stoak and debenture 
bonds 

Transaction whereby new corpo¬ 
ration issued stock and debenture 
bonds in exchange for old corpora¬ 
tion’s stock was declaration of “divi¬ 
dend," in computing corporate fran¬ 
chise tax, to extent that bond issue 
represented distribution of old cor¬ 
poration’s surplus—People ex rel. 
Wedgewood Realty Co. v. Lynch, 186 
N.E 673, 674, 262 N.Y. 202. 

88. Mass —Brink v. Commissioner of 
Corporations and Taxation, 13 N.E. 
2d 2, 299 Mass. 280—Wellman v 
Commissioner of Corporations and 
Taxation, 193 N.E. 733, 289 Mass. 
131. 

N Y.—People ex rel. Adams Elect 
Light Co. v. Graves, 4 N E.2d 941, 
272 N.Y. 77, 107 A.L.R. 1333, re- 
argument denied 6 N.E.2d 420, 273 
N.Y. 494—People ex rel Eastern 
Bldg. Corporation v. Lynch, 281 
N.Y.S. 306, 245 App.Div. 787. 

61 C.J. p 267 note 52. 

89. Pa.—Allegheny v. Federal St, 
etc., Pass. R. Co., 86 A. 820, 179' 
Pa. 424. 

61 C.J. p 267 note 58. 

90. Mich—Bay City Bank v. St 
Louis Motor Sales Co., 238 N.W. 
241, 243, 255 Mich. 261. 

On—Kelly v. Galloway, 66 P.2d 879, 
156 Or. 301. 

61 C.J. p 268 note 64. 

91. N.Y.—People ex rel. Adams! 
Elect Light Co. v. Graves, 4 N.E 
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2d 941, 272 N.T. 77, 107 ALU. 
1333, reargument denied 6 N E 2d 
420, 273 N.Y 494. 

92. N Y —People v Roberts, 60 N E 
63, 155 N.Y. 408, 41 L.R A. 228, 
6 N Y Ann Cos 201 

61 C J p 268 note 56 

93. Pa —Columbia Conduit Co. v. 
Commonwealth, 90 Pa. 307. 

61 C J. p 268 note 67 

94. Pa—Commonwealth v. Pitts¬ 
burg, etc., R Co, 74 Pa. 83— 

Commonwealth v Sanderson, etc, 
Imp. Co., 3 Dauph Co. 116. 

Estoppel to deny liability generally 
see supra $ 132 

95. Pa —Columbia Conduit Co. v. 
Commonwealth, 90 Pa. 307. 

96 . Ohio.—State v. Franklin Bank, 
10 Ohio 91. 

81 C J. p 268 note 66. 

97. Pa.—Commonwealth v. Brush 
Electric Light Co, 22 A. 844. 145 
Pa. .147. 

61 C.J. P 288 note 61. 

98 . Pa.—Commonwealth ▼. Brush 
Electric Light Co., supra. 

99 . Pa.—Allegheny v. Federal St., 
etc., Pass. R. Co., 86 A. 330. *70 
Pa. 424—-Philadelphia v. Ridge Ave. 
Pass. R. Co., 102 Pa. 190. 

I. Pa.—Philadelphia v. Ridge Ave. 

Pass. R. Co., 102 Pa. 190. 

61 C.J. p 268 note 60. 

8i> N.Y.—People v< Albany Ins. Co., 
92 N.Y. 458. 

61 C.J. P 868 note 64< 
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for the future enjoyment of the corporate fran¬ 
chise,* dividends of a corporation paid out of a 
surplus of profits accumulated for a time prior to 
the enactment of the tax act cannot be considered 
in assessing a tax for a certain year, 4 except to the 
extent permitted by the statute. 5 However, should 
a corporation, for the purpose of evading taxes un¬ 
der such acts, divide less than its actual earnings in 
any one year after the passage of such acts, and 
thus create a surplus, there would be no injustice in 
treating the division of such surplus in a subsequent 
year as a dividend within the meaning of the acts. 6 

A distribution in effect out of earned surplus has 
been held to be taxable as a dividend ; 7 but a dis¬ 
tribution out of a paid in surplus is not so taxable. 8 

The taxation of dividends and surplus of particu¬ 
lar corporations is discussed infra §§ 143-185. 

Declaration and payment of dividend . Under a 
statute imposing a tax on the privilege of declaring 
and receiving dividends and requiring that the tax 
be deducted therefrom by the corporation, the tax 
applies to dividends paid out of a corporate surplus 
earned and set aside in years before the taxing stat¬ 
ute was enacted, 9 and there is no question of retro¬ 
active operation, because the taxable event, the dis¬ 


tribution of dividends and the deduction therefrom, 
occurred subsequent to the enactment of the stat¬ 
ute. 10 Such a tax, while essentially one on corpo¬ 
rate earnings, is a specific thrust at the transfer 
of such earnings as dividends to the shareholder, 
rather than at their receipt as income by the cor¬ 
poration, so that it may not be imposed until divi¬ 
dends are declared 11 A dividend which has been 
declared but not paid is a special debt which may 
be a proper basis of a transfer tax to which other 
debts are not subject. 12 

Dividend on debenture bond . Under a permissive 
statute, interest paid on debenture bonds may be 
treated for tax purposes as dividends and taxed 
accordingly 12 

Tax on corporate surplus. Under statutes provid¬ 
ing for the taxation of a corporation on its sur¬ 
plus, the surplus of a corporation is the accumula¬ 
tion of moneys on property in excess of the par 
value of the stock issued by it. 14 The issuance of 
certificates to the stockholders to the effect that 
each certificate represents an interest in the property 
to an amount specified, which certificates are made 
redeemable in cash or additional stock, dependent on 
the circumstances, does not affect the status of ac¬ 
cumulated profits as surplus, 15 since whatever sur- 


N.Y.—People v. Albany Ins. Co., 
supra. 

A. N.Y —People v. Albany Ins. Co , 
supra. 

Pa—Commonwealth v. Pennsylvania 
Ins. Co., 13 Pa- 165. 

5. Pa.—Commonwealth v. Wyoming 
Valley Canal Co, 50 Pa. 410. 

61 C.J. p 268 note 66. 

• 8. N.Y.—People v. Albany Ins. Co., 
92 N.Y. 458. 

1. N.Y.—People ex rel. Adams Elec¬ 
tric Light Co. v. Craves, 4 N E 2d 
941. 272 NY. 77, 107 A.L.R. 1333- 
People ex rel. Dauth A Mohr Tax¬ 
payer Holding Corporation v. Hen¬ 
nessey, 276 N.Y.S. 997, 243 App.Div. 
667 

Or.—Kelly v. Calloway, 66 P.2d 272, 
156 Or. 801. 

Where earned, surplus of parent 
corporation was transferred to new 
corporations In exchange for capital 
stock which was distributed by par¬ 
ent corporation to stockholders, such 
distribution was taxable as “divi¬ 
dend.”—People ex rel. Dauth A Mohr 
Taxpayer Holding Corporation v. 
Hennessey, 276 N.Y.S. 997, 243 App. 
Div. 667. 

. 8. N.Y.—People ex rel. Dauth A 
Mohr Taxpayer Holding Corpora¬ 
tion v* Hennessey, supra. 

' Sttstrfbmtftom deriving from paid-in 
surplus 

Where earned surplus of parent 


corporation was transferred to new 
corporations In exchange for capital 
stock, such surplus would not be tax¬ 
able if distributed by them because 
it would have been paid-in surplus 
rather than earned surplus —People 
ex rel Dauth & Mohr Taxpayer Hold¬ 
ing Corporation v Hennessey, supra. 

9. U.S.—International Harvester Co 
v. Wisconsin Dept of Taxation, 
Wis., 64 S.Ct 1060, 322 US 435, 
88 L Ed 1373—Minnesota Min & 
Mfg Co v. Wisconsin Dept of 
Taxation, Wis,, 64 SCt. 1060, 322 U. 
S. 435, 88 L.Ed. 1373. 

10. U S.—International Harvester 
Co v. Wisconsin Department of 
Taxation, Wis., 64 SCt. 1060, 322 
US 435, 88 L.Ed 1373—Minnesota 
Min & Mfg. Co. v. Wisconsin De¬ 
partment of Taxation, Wis., 64 S. 
CL 1060, 322 U.S. 435, 88 L.Ed. 1373. 

11. U.S —Wisconsin Gas A Elect. Co. 
v. U. S., Wis., 64 S.CL 1106, 322 U. 
S. 526, 88 L.Ed. 1434. 

12. Wis —State ex rel. Froedtert 
Grain & Malting Co. v. Tax Com¬ 
mission of Wisconsin, 267 N.W. 52, 
221 Wis. 225, 104 A.L.R. 1478. 

13. N.Y —Mercantile Properties v. 
State Tax Commission, 16 N.E 2d 
$52, 278 N.Y. 325, reargument de¬ 
nied and remittitur amended 20 N. 
E.2d 18, 280 N.Y. 569. 

“Taxable dividend” 

Under disclosure that building was 
covered by drat and second mortgog- 

279 


es, that new corporation was organ¬ 
ized and purchased property at first 
mortgage foreclosure sale, that new 
debenture bonds equal dollar for dol¬ 
lar to face amount of defaulted first 
mortgage bonds were issued to first 
mortgage bondholders, and that stock 
of corporation was issued to first 
mortgage bondholders and also to 
holders of second mortgage bonds in 
proportion to amount to holdings of 
bonds, interest paid on new debenture 
bonds was held “taxable dividend” on 
theory that proceeds of bonds were 
used to acquire corporate assets — 
People ex rel. Central Zone Property 
Corp. v. Graves, 294 N Y.S. 177, 250 
App Div 175 
Sinking fund bonds 
A real estate corporation's sinking 
fund bonds secured by assignment, 
transfer, and pledge of rents payable 
from designated parcels of realty 
were not “debenture bonds” within 
statute making interest paid on de¬ 
benture bonds of real estate corpo¬ 
ration taxable as dividends—Mercan¬ 
tile Properties v. State Tax Commis¬ 
sion, 16 NE.2d 352, 278 N.Y. 325, re- 
argument denied and remittitur 
amended 20 N E 2d 18. 280 NY 569 

14» N.Y.—People v. Barker, 69 N.E 
137, 165 NY. 305, 339. 

61 <C.J. p 268 note 69. 

IBt N.Y.—People v. Brooklyn, 76 N. 
Y. 202. 

61 C.J. P 268 note 70. 
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plus exists at the time of the issue of such certifi¬ 
cates remains in the hands of the corporation, and, 
a 9 such, is liable to Assessment and taxation. 16 
Where the corporation elects to redeem such certifi¬ 
cates by the issuance of stock, the property still re¬ 
mains in the control of the corporation and subject 
to taxation. 17 On the other hand, once dividends 
have been declared, although payable in the future, 
they cease to be the property of the corporation, 18 
and, hence, do not constitute part of the surplus ^ 
of a corporation subject to the tax. 19 Similarly, 
a dividend declared out of surplus and directed to 
be deposited to the credit of the stockholders but 
to be held m such deposit until further order of the 
board of directors constitutes property of the stock¬ 
holders and is not a part of the surplus of the 
corporation subject to taxation. 26 

§ 140. Bonded and Other Indebtedness 

Ordinarily, bonds and other evidences of indebted¬ 
ness Issued by a corporation are taxable to the Indi¬ 
vidual owners thereof. Under some statutes the cor¬ 
poration pays taxes on loans, In effect acting as an agent 
of the state, and deducts such payments from the in¬ 
terest due to bondholders. 

In the absence of some affirmative provision to 
the contrary, bonds and other evidences of in¬ 
debtedness issued by a corporation are taxable not 
to the corporation but to the individual owners 
thereof. 21 In some jurisdictions a distinction is 
made between bonds and other evidences of in¬ 
debtedness issued by corporations and those is¬ 
sued by individuals 22 Where, as in some jurisdic¬ 
tions, the bonds of corporations secured by mort¬ 
gages are made taxable to their owners while the 
bonds issued by individuals and so secured are not, 


it is held that a bond of a corporation secured by 
a mortgage on land partly without the state is tax¬ 
able to its owner, 23 even though bonds, if secured 
by a mortgage on land wholly outside the state, are 
exempt from taxation. 24 Under some constitutional 
or statutory provisions, secured bonds or other ob¬ 
ligations of a corporation, other than of a corpora¬ 
tion specifically excepted, are treated as interests 
in the property given as security, 25 and are taxed 
to the owners thereof; 26 but, in the case of the 
excepted corporations, the property of which is 
taxed at its full value to the corporations, 27 the 
bonds or other obligations are not taxable to their 
owners. 28 

Taxes payable by corporation . Under statutes 
requiring corporations to pay or deduct a tax on the 
amount of their bonds or other evidences of in¬ 
debtedness, the tax is considered an indirect tax on 
the creditors of the corporation, the latter being re¬ 
quired to pay the tax in the first instance, but with 
the expectation that it will recoup itself, and the 
corporation is in effect the tax collector for the 
state. 29 Such statutes are valid, notwithstanding the 
lack of notice to the ultimate taxpayer, since the 
corporation is constituted the agent of the tax¬ 
payer to receive notice and to represent him. 30 
Provisions requiring the treasurer of a corporation 
to deduct the state tax from each payment of 
interest on its bonded or other debt have been 
held not to impose such a duty on a nonresident 
officer; 31 and such a provision has been held not 
to be applicable to as much of the corporate debt as 
may be held by nonresidents of the state. 32 

In order to be taxable the debt must be one within 
the terms of the statute. 33 Under some statutes 


16. N.Y.—-People v. Brooklyn, su¬ 
pra. 

17. N.Y.—People v. Brooklyn, supra 

18. N Y —People v. Barker, 33 N.Y. 
S 388, 86 Hun 131. 

19. N Y —People v. Barker, supra. 

20. Kan.—Pollard v. Newton First 
Nat. Bank, 28 P. 202, 47 Kan. 406. 

21. Ind —Zoercher v. Indiana Asso¬ 
ciated Tel. Corp. 7 N.E.2d 282, 
211 Ind 447. 

61 C.J. p 269 note 78. 

Deduction of indebtedness in assess¬ 
ment and valuation see infra 8 446. 

Taxability of interest paid on deben¬ 
ture bonds as dividends see supra 8 
189. 

22. Md.—Musgrove v. Baltimore 6b 
O R. Co., 76 A. 245, 111 Md. 629, 

61 C.J. p 269 note 81. 

23. Md.—Simpson v. Hopkins, 33 A. 
714, 82 Md 478. 

24. Md.—Simpson v. Hopkins, supra. 


25. Cal —Germania Trust Co v San 
Francisco, 61 P. 178, 128 Cal. 689. 

26. Cal —Germania Trust Co. v. San 
Francisco, supra 

27. Cal —Goi mania Trust Co. v. San 
Francisco, supra. 

28. Cal.—Germania Trust Co. v. San 
Francisco, supra. 

29. U S —Sharon Herald Co. v. 
Granger, D.C.Pa., 97 F Supp. 295, 
affirmed, C.A., 196 F.2d 890 

Pa.—Joy v. Fifteenth & Chestnut 
Realty Co., 18 A.2d 461, 144 Pa 
Super. 23—In re Frederick’s Es¬ 
tate, 197 A. 642, 130 Pa.Super. 373, 
appeal dismissed 5 A.2d 91, 333 Pa. 
327—Commonwealth v. National 
Steel Corp, 74 Pa.Dist. & Co. 97, 
60 Dauph.Co. 28—Commonwealth v, 
1900 Rittenhouse Square Corp, 
Com PI, 62 DaupKCo. 49—Common¬ 
wealth v Atlantic Elevator Co., 
Com.PI., 56 Dauph.Co. 107—Com¬ 
monwealth v. Erdenheim Farms 
Co., Com 1*1., 66 Dauph.Co. 17— 
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Commonwealth ▼. Stephano Bros, 
Com.Pl., 53 Dauph Co. 424—Com¬ 
monwealth v. Chester County Light 
& Power Co., Com.Pl* 48 Dauph 
Co. 1, affirmed 14 A 2d 314, 337 Pa. 
97. 

61 C J. p 269 note 92. 

30. U.S—Bell’s Gap R. Co. v. Penn¬ 
sylvania, Pa, ,10 S.Ct 633, 134 U.S 
232, 33 L.Ed. 892. 

61 C.J. p 269 note 90. 

31. Pa.—Commonwealth v. Barrett 
Mfg Co, 92 A. 302, 246 Pa. 301. 

61 C.J. p 269 note 93 [a]. 

32. Pa.—Commonwealth v. Lehigh 
Valley R. Co., 40 A, 491, 186 Pa 
235. 

61 C J. p 270 note 94. 

33. Pa—Commonwealth v. Imperial 
Woolen Co, 139 A 199, 290 Pa. 
626—Commonwealth v. Erdenheim 
Farms Co., Com.Pl., 66 DaupKCo. 
17—Commonwealth v. Stephano 
Bros., Com.Pl., 53 DaupKCo. 424. 

61 C.J. p 270 notes 97-L 
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the tax is in effect a tax on money at interest, and 
as long as the money is bearing interest the tax 
is due, 84 so that the corporation must pay the tax 
as to evidences of indebtedness on which it pays 
interest, even though it was not originally created 
or issued by the corporation; 86 but no state tax is 
payable for any year in which no interest has been 
paid or in respect of any part of the corporate debt 
which does not bear interest. 86 The liability of a 
corporation for the tax arises only out of its failure 
or neglect to collect it. 37 

Effect on liability to personal property tax . A 
corporate loans tax and a personal property tax 
have been held, with respect to the owner of cor¬ 
porate bonds, to be mutually exclusive. 38 It has 
been held that the corporate loan tax is to have 
the broadest possible scope, 39 and that whenever it 
can legally be imposed it is to be given preference 
to the personal property tax. 40 Accordingly, if a 
bond is one on which a corporate loan tax must be 
deducted from the interest and paid by the corpora¬ 
tion, the holder of the bond need not pay thereon 
any personal property tax; 41 but, if the bond is one 
on which the corporation is not required to collect 
and pay the corporate loan tax, it is subject to the 
personal property tax in the hands of the owner. 42 


§ 141. Property Erroneously Left Untaxed 

Corporate proparty which hat erroneously bean un- 
taxed for a particular year cannot subsequently be as¬ 
sessed and charged with the tax, except where such tax¬ 
ation is authorized by statute. 

Property of a corporation which has escaped tax¬ 
ation for any year in consequence of its not having 
been discovered, or through the mistake or inad¬ 
vertence of the assessors, cannot afterward be as¬ 
sessed and charged with the tax, 43 except where 
statutory authority has been granted for such' sub¬ 
sequent taxation. 44 Omitted property within a 
statute authorizing its subsequent taxation is prop- 
ert 3 r not assessed at all, 46 and not property appor¬ 
tioned by mistake to the wrong governmental sub- 
dmsion. 46 

§ 142. Ownership and Possession of Prop¬ 
erty 

Tiie general rule that property is taxable to the true 
owner is applicable to corporations, and the fact that 
the property Is in the hands of a receiver does not re¬ 
lieve it from liability for the tax. 

The general rule that property is taxable to the 
ti iu‘ owner thereof is applicable to corporations. 47 


34. Pa—Commonwoalth v. National 

Steel Corp., 74 FaDist & Co 97, 60 
Dauph Co 28—Commonwealth v 

1900 Rittenhouse Square Corp. 
Com PI., 62 Dauph Co. 49 

61 C J. p 270 note 2 

35. Pa —Joy v Fifteenth & Chestnut 
Realty Co., 18 A 2d 461, 144 Pa 
Super 23—Commonwealth v West¬ 
ern Maryland R Co., 63 Dauph 153 
—Commonwealth v. Stephano Bros , 
Com PL, 63 Dauph Co. 424 

61 C J. p 270 note 3. 

The tax la on “all scrip, bonds, 
certificates and evidences of indebted¬ 
ness issued and all scrip, bonds, cer¬ 
tificates and evidence of indebtedness 
assumed or on which interest shall 
be paid by any and every private 
corporation M —Commonwealth v. Na¬ 
tional Steel Corp., 74 Pa.Dist. & Co. 
97, 60 Dauph.Co. 28. 

36. Pa —Commonwealth v. Union 
Traction Co., 43 A. 1010, 192 Pa. 
507—Commonwealth v. 1900 Ritten- 
house Square Corp., Com Pl„ 62 
Dauph Co. 49—Commonwealth v. 
Pocono Manor Ass'n, Com Pl., 53 
Dauph.Co. 402. 

61 C.J. p 270 note 95. 

37 . Pa.—Commonwealth v. National 
Steel Corp., aupra—Commonwealth 
v. Stephano Bros., Com.PL, 63 
Dauph Co. 424. 

61 C.J. p 271 note 4. 

38. Pa.—Commonwealth v. National 


Steel Corp , 74 PclDikI & Co 97, CO 
Dauph Co 28. 

39. Pa.—Appeal of Fidelity-Fhiladel- 
phia Trust Co, 47 A 2d 267, 354 
Pa 355. 

40 . Pa—Appeal of Fidelity-Philadel- 
phia Trust Co , supra. 

41. Pa.—Appeal of Fidehty-Philadel- 
phia Trust Co, supra—Common¬ 
wealth v National Steel Corp., 74 
Pa Dist & Co 97, 60 Dauph Co. 28 

42. Pa—Appeal of Fidelity-Philadel- 
phia Trust Co , 47 A 2d 267, 354 Pa 
355—Commonwealth v Berks 
County Trust Co., Com.Pl , 32 Berks 
Co. 122, affirmed 12 A 2d 922, 338 
Pa. 415 

43 . Ohio.—Miller v. Cincinnati First 
Nat Bank, 8 Ohio Doc., Reprint, 
785, 9 Cine L. Bui. 353, affirmed 21 
N.E. 860, 46 Ohio St. 424 

61 C J p 271 note 5. 

44 . Ky—Baltimore, etc., R. Co v. 
Commonwealth, 198 SW. 85, 177 
Ky. 566 

61 C.J. p 271 note 6 

45 . Ky—Commonwealth v Ashland 
Coal & Iron Ry. Co., 159 S.W. 538, 
154 Ky. 673. 

46 . Ky.—Commonwealth v. Ashland 
Coal & Iron Ry. Co., supra. 

61 C.J. p 271 note 8. 

47 . Mass—Chase v. Boston, 62 N.E. 
1059, 180 Mass. 468. 

Pa—Commonwealth v. Atlantic Ele¬ 
vator Co., Com.Pl., 56 Dauph.Co. 
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107—Commonwealth v. Philadel¬ 
phia Elec Co . Com PI, 48 Dauph 
Co. 110 

Ownership and possession of property 
and to whom taxable generally see 
supra SS 92-106. 

Property held by corporation as trus¬ 
tee 

(1) Property in possession of a 
corporate trustee in a state is subject 
to taxing power of that state—In re 
Thayer’s Estate, 15 NTS 2d 208, 172 
Misc. 426, affirmed 25 N T S 2d 782. 
261 App.Div 814, motion denied 34 
N.E.2d 901, 285 NY. 741, affirmed 
35 N.E 2d 987, 286 N.T. 696. reversed 
on other grounds 62 SCt. 870. 315 
U.S 657, 86 L.Ed. 1097, 141 A.L. R 
948 

(2) A corporation holding mort¬ 
gages as substituted trustee, pursu¬ 
ant to a decree of court, for the ben¬ 
efit of the owners of participation 
certificates or of a series of bonds se¬ 
cured by the mortgage, given & dis¬ 
cretionary right to proceed with re¬ 
spect to the subject matter of the 
trusts, allowed a specified commis¬ 
sion for its services in the active 
management thereof, and charged 
with the duty of collecting interest 
and turning it over, less proper de¬ 
ductions, to the respective owners 
of the partial beneficial Interests, and 
which exercises its functions with re¬ 
spect to the mortgages and the mort¬ 
gaged premises, is responsible for 
personal property tax imposed on the 
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Accordingly, HwAtyM aft well» M* personalty,* 9 is 
generally taxable to the corporate owner, and not to 
a lessee^ Nevertheless, as in the case of property 
m the possession and use of aft Individual, a corpo¬ 
ration may be liable for the taxes on property in its 
possession and use, although it does not own it in 
fee* 1 and although the fee itself is taxed to its 
owner. 62 Property held for a corporation by an 
agent, manager, or trustee is taxable to it under the 
same circumstances as in the case of an individ¬ 
ual. 62 

Property in hands of receiver . The fact that 
property is in the hands of a receiver does not 
relieve it from liability for taxation, 54 whether the 
receiver is to continue the business of the corpora¬ 


tion 66 or to dissolve and liquidate it. 62 >• - 

Franchise taxes. Since a franchise to be h cor¬ 
poration is not ordinarily capable of transfer or 
assignment, as discussed in Corporations § 1102 
an assignee for the benefit of creditors is not 
liable for the tax on such a franchise, 67 nor, except 
where he may be continuing the business, 68 is a 
trustee in bankruptcy, 69 since the tax in such in¬ 
stances is against the corporation. 69 A franchise 
tax on a corporate business conducted by a trustee 
has been held to be valid as a tax on the business 
conducted by the trustee. 61 

The liability of the receiver of a corporation for 
franchise taxes is discussed in Corporations § 
1522. 


2. Particular Kinds of Corporations 


§ 143. Banks and Other Financial Institu¬ 
tions in General 

Unless exempted by statute or charter, the franchise 
end other property or assets of a banking corporation 
are subject to taxation by, or under the authority of, 
the state legislature. 

As m the case of corporations and corporate prop¬ 


erty in general, unless exempted, in accordance with 
the principles discussed infra § 269, by statute or 
charter, the franchise and other property or assets 
of a banking corporation, including a savings 
bank, 62 an industrial bank, 63 or other financial cor¬ 
porations, 64 are subject to taxation by, or under the 


mortgages.—Appeal of Land Title 
Bank A Trust Co., 51 PaDist. A Co. 
256. 

roads set aside for taxes 

Where corporation by resolution set 
aside certain sums of money on de¬ 
posit in bank in Its own name for 
payment of Its current ad valorem 
taxes due November 1, Inability of 
taxing officials, by reason of incom¬ 
plete records, to accept such payment 
until after January 1 did not exempt 
deposits from assessment as of Jan¬ 
uary 1.—State v. Stephenson-Browne 
Lumber Co.. 71 P.2d 091. 180 Okl. 
619. 

Assignment of titlo retained under 
sale eontraet 

Where corporation sold electrical 
equipment to municipality under title 
retaining contract under which cor¬ 
poration could transfer notes of mu¬ 
nicipality and title to machinery 
would then pass to legal holder of 
notes, and notes were assigned and 
transferred to another corporation, 
selling corporation had no* taxable 
interest in machinery after assign¬ 
ment.—Board of Equalisation of Kane 
County v. State Tax Commission of 
Utah, 60 P.2d 418, 88 Utah 219, re¬ 
hearing denied 54 P.2d 1214, 88 Utah 
ill. 

48. Fla—Allen v. Joseph Dixon Cru¬ 
cible Co„ 70 So 898, 70 Fla. 406. 

Xhoomplete oonveyano# 

U.S.—tt. a v. PAvidaon, C.C.A.T.X.. 

Ui F.M Ml. 


Corporate purchaser under condition¬ 
al sale oontraot 

A corporation, purchasing land 
from United States under conditional 
sale contract, which gave corporation 
possession of and right to lease prop¬ 
erty, did not prohibit sale thereof, 
and imposed on corporation risk of 
loss of or damage to property, was 
"owner” thereof within state taxing 
statutes —Ken Realty Co. v. State, 25 
So.2d 675, 247 Ala. 610, 166 AL.R. 588. 

49. Fla.—Allen v. Joseph Dixon Cru¬ 
cible Co., 70 So 398, 70 Fla. 406. 

61 C.J. p 271 note 12. 

50. U.S—Louisville A tt. R. Co. v. 
Wright, D.C.Ga, 199 F. 464, af¬ 
firmed 201 F. 1028, 110 C.C.A. 282. 

61 C.J. p 271 note 14. 

Corporate lessee held not primarily 
liable 

Building corporation owning lease¬ 
hold interest, even though agreeing to 
pay taxes, was not primarily liable 
for general taxes to state.—Wolf v. 
De Wolf A Co., C.C.A.U1., 58 F.2d 
999. 

51. Ark.—School Diet No. 4 v. 

School Diet. No. 84, 124 S.W. 288, 
93 Ark. 109, 

61 C.J. p 271 note 17. 

Jp. Ark.—School Diet No. 4 v. 

School Dlst No. 84, supra. 

63. Minn.—State v. Minneapolis Mil¬ 
lers* Association, 16 N.W. 151, 80 
Minn. 429. 

61 C'J' P 271 note 19. 

54» U.S.— Coy v. Title Guarantee a| 
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Trust Co., DC Or, 212 F. 620, af¬ 
firmed 220 F. 90. 135 C.C A. 658, 
LR.A.1915E 211. 

61 C.J. p 272 note 21. 

55. U.S.—Coy v. Title Guarantee A 
Trust Co., supra. 

56. U.S—Coy v. Title Guarantee A 
Trust Co, supra. 

57. N.Y.—In re Heilbron, Wolff & 
Co., 229 NY.S. 326, 224 App.Div. 
14. 

61 C.J. p 272 note 26. 

68. Cal.—Fifth Street Bldg. v. Mc- 
Colgan, .119 P.2d 729. 19 Cal.2d 143. 

59. U.S.—In re Continental Candy 
Co., D.C.N Y., 291 F. 778. 

61 C.J. p 272 note 27. 

60. U.S.—In re Continental Candy 
Co., supra 

N.Y.—In re Heilbron, Wolff A Co., 229 
N.Y.S. 325, 224 App.Div. 14. 

61. N.Y.-City Bank Farmers Trust 
Co. v. Graves, 8 N E 2d 612, 272 
N.Y. 1, 108 A.L.R. 833. 

68. Ky.—Louisville Sav. Bank v. 
Commonwealth, 14 B Mon. 329. 

61 C.J. p 278 note 86. 

63. Colo.—Collins v. First Industrial 
Bank, 276 P. 988, 85 Colo. 458. 

64. Cal.—Crown Finance Corp. v. 
McColgan, 144 P.2d 881, 23 Cal.2d 
280—H. A. 8. Loan Service V. Mo- 
Colgan, 188 P.2d 891. 21 Cal.2d 618. 
145 A.L.R. 349—Morris Plan Co. of 
San Francisco v. Johnson, 100 P*2d 
493, 37 Cal.App.2d 621. 

Discrimination against national banks 

»ee infra i 154. 
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authority of, the state legislature, 65 without any 
express provision therefor in their charters; 66 and 
if the charter is silent as to taxation and contains 
no ’ stipulation for an exemption none will be im¬ 
plied. 67 A statute imposing a tax on a banking cor¬ 
poration-does not apply to an unincorporated bank¬ 
ing association or private banker, 68 unless the stat¬ 
ute expressly includes unincorporated associations 
engaged in that business ; 69 and a statute imposing 
a tax on what is commonly known as a title in¬ 
surance or trust company does not apply to a bank 
which does a trust business merely as incidental to 
its main banking business. 70 State banks may be 
subject to a tax which is inapplicable to national 
banks. 71 

Commencement and duration of liability. The 
liability of a bank to taxation on its property and 
assets ordinarily begins from the date of its be¬ 
ginning to exercise its corporate powers or opening 
for business, 72 unless it derives an income from its 
capital before that time; 73 and its liability to tax¬ 


ation continues until its charter expires, 74 or until 
it ceases to do, or is prevented ( from doing, business 
by its voluntary liquidation, 76 or by its winding up 
in insolvency proceedings, 76 except that a property 
tax is not discontinued during the period of winding 
up. 77 A bank is not absolved from taxation because 
it is in the hands of a conservator where it still 
exists as a corporate entity. 78 

Charter provision as contract. A provision in 
the charter of a bank prescribing the mode and 
amount in which it shall be taxable is a contract, 
which has been held to exempt the bank from any 
other taxation and to prevent a subsequent statute 
prescribing a different mode or amount from apply¬ 
ing. 79 

A trust or loan and trust company may be direct¬ 
ly subjected to taxation, 80 or it may be taxed under 
a statute authorizing the taxing of banks and other 
corporations, 81 or financial institutions whose busi¬ 
ness is of that character which comes into competi¬ 
tion with that of national banks; 82 and, where it 


68. Ariz —Federal Land Bank of 
Berkeley v. Yuma County, 22 P.2d 
406. 42 Ariz. 46. 

61 C.J. p 273 note 38. 

Mode of assessment see infra 9 424. 
Place of taxation see Infra 9 336 
Taxation by municipal corporation 
see Municipal Corporations 9 2022 
Taxation of* 

Corporations and corporate proper¬ 
ty in general see supra 98 126- 
142. 

National banks see Infra 99 150- 
165. 

Taxation of property in hands of re¬ 
ceiver in general see supra 8 103. 

66 . Pa.—Bank of Pennsylvania v. 
Commonwealth, 19 Pa. 144 

67. Pa —Bank of Pennsylvania v. 
Commonwealth, supra. 

68. Ky.—Bowling Green v. Barclay, 
.14 S.W. 968, 91 Ky. 66, 12 Ky.L. 
676, 10 L.R.A. 778. 

61 C.J. P 273 note 41. 

69. Ky.—Providence Banking Co. v. 
Webster County, 67 S.W. 14, 108 
Ky. 627, 22 Ky.L. 214. 

61 C.J. p 273 note 43. 

70. Pa.—Commonwealth v. Miners' 
Savings Bank of Wilkes-Barre, 42 
Pa. Co. 146. 

61 C.J. p 273 note 44. 

71* Mo.—-First Nat. Bank of St Jo¬ 
seph v. Buchanan County, 205 S.W. 
2d 726, 366 Mo. 1204. 

National banks as subject to taxa¬ 
tion by state see infra 88 160-155. 

79. Iowa.—Farmers’ L. A T. Co. v. 

Newton. 66 N.W. 784. 97 Iowa 602. 
61 C.J. P 273 note 51. 

^Commencement and duration of lia¬ 
bility for tax on franchise or priv¬ 
ileges see infra 8 £44. 


Time of assessment of tax in gener¬ 
al see infra 9 394. 

73. N.Y —Oswego Bank v. Oswego, 
12 Wend 644 

61 C J. p 273 note 62. 

74. Pa.—Manufacturers’, etc.. Bank 
v. Commonwealth, 72 Pa. 70. 

61 C J. p 273 note 63. 

75. Ill —Ryan v. Gallatin County, 
14 Ill. 78. 

N Y —Metcalf v. Messenger, 46 Barb. 
325 

76. NH.—Bartlett v. Carter, 69 N. 
H 105. 

Where a bank is olosed because 
of its inability to meet its obliga¬ 
tions, when it has not assets suffl-, 
cient to take care of its creditors 
and depositors and for that reason 
is taken over by the superintendent 
of banks for liquidation, it may 
nominally remain a bank but it is not 
"engaged in the business of using 
money wherewith to make money for 
the owners of its shares" within the 
meaning of a statute, and therefore 
is no longer taxable as a bank —Fed¬ 
eral Land Bank of Berkeley v. Yuma 
County, 22 P.2d 405, 42 Ariz. 45. 

77. Ga—Tharpe v. Gormley, 173 S. 
B 212, 48 Ga.App 731. 

61 C.J. p 274 note 56 

Sffeet of filing of return on capital 
stock 

(1) The filing of a return on capi¬ 
tal stock by liquidating trustees in 
behalf of insolvent banks, even if 
capital stock tax had been paid, would 
not be conclusive as to trustees' non¬ 
liability because of statutory proviso 
exempting corporations liable to tax 
on capital stock for state purposes 
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from payment of tax for county pur¬ 
poses on personalty held by trustees, 
unless banks were in fact liable un¬ 
der statute for capital stock so paid. 
—In re Assessment of Personal Prop¬ 
erty of McCoy, 195 A. 918, 129 Pa. 
Super. 316, affirmed Appeal of Mc¬ 
Coy. 1 A 2d 677, 331 Pa. 640. 

(2) Under statute, commercial as¬ 
sets in hands of liquidating trustees 
of Insolvent banks were subject to 
personal property tax for county 
purposes, notwithstanding trustees 
made returns to commonwealth for 
tax on shares of stock of insolvent 
banks, and commonwealth had issued 
settlement certificates showing no 
tax due on shares of banks, and trus¬ 
tees might be liable to pay a similar 
amount as a state personal property 
tax.—In re Assessment of Personal 
Property of McCoy, 195 A. 918, 129 
Pa.Super. 316, afiirmed Appeal of Mc¬ 
Coy, 1 A.2d 677, 331 Pa. 540. 

78. Minn —Freeborn County v. First 
Nat. Bank, 270 N.W. 908, 199 Minn. 
29. 

79. Ky—Johnson v. Commonwealth, 
7 Dana 338. 

61 C.J. p 274 note 69. 

80. Md.—State v. Central Trust Co., 
67 A. 267, 106 Md 268. 

61 C.J. p 273 note 45. 

81. Ky —Shelby County Trust Co. v. 
Shelbyville, 16 S.W. 460, 91 Ky. 
678, 18 Ky.L. 150. 

33. Ala.—Title Guarantee Loan A 
Trust Co. v. State, 155 So. 305, 228 
Ala. 636, followed in State v. Title 
Guarantee Loan A Trust Co., 166 
So. 809, 228 Ala. 640. 
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engages in the business ot banking as a part of its 
usual employment, it is subject to taxation under 
a statute imposing a tax on banking corporations, 88 
but not where it does not do a banking business. 84 
Such a company is also taxable on property held by 
it in trurt in the same manner and to the same ex¬ 
tent as other trustees. 85 

Mortgage corporations, within a statute including 
mortgage corporations in the definition of finance 
corporations for purposes of taxation, are those 
whose business is with mortgages, which neces¬ 
sarily implies the power of investment of funds by 
thd corporations in loans the payment of which is 
secured by property conveyed by an instrument 
which creates a mortgage lien ; 86 and, m determin¬ 
ing whether a corporation is a mortgage corpora¬ 
tion, the nature of the business actually engaged in 


is of decisive importance. 87 

Receiver. Funds in the hands of a receiver of 
an insolvent bank, prior to the ascertainment of the 
pro rata shares of the depositors, should be taxed 
against the receiver, and not against the depos¬ 
itors. 88 

§ 144. -Franchises and Privileges 

A banking corporation or other financial institution 
may be taxed on its franchises and privileges. 

As in the case of corporations in general a bank¬ 
ing corporation or other financial institution may be 
taxed on its franchises and privileges, 89 and this 
rule applies under some statutes to unincorporated 
banking companies. 90 Such a tax, based on capital 
stock and assets, may be imposed on a bank in lieu 


83. Cal —Los Angeles v. State L. & 
T Co, 42 P 149, 109 Cal. 396. 

61 C.J. p 273 hote 47. 

84. Ky.—Stone v. Louisville, 67 S. 
W. 627, 22 Ky.L 423. 

88 . Pa.—Appeal of Philadelphia S&v. 

Fund Soc , 4 Pa L J. 165. 

Taxation of property held in trust in 
general see supra §100 

86 . Md —State Tax Commission v. 
Allied Mortg Cos , 2 A 2d 399, 175 
Md 867, 119 A.L.R. 585. followed 
in State Tax Commission of Mary¬ 
land v. Associated Mortg Cos., 2 A. 
2d 401, 175 Md. 363 

87. Md.—State Tax Commission v 
Allied Mortg. Cos., 2 A.2d 399, 175 
Md 357, 119 A.L.R. 685, followed 
in State Tax Commission of Mary¬ 
land v. Associated Mortg. Cos, 2 
A.2d 401, 175 Md 363. 

Held mortgage corporation 

Corporation created for the pur¬ 
pose of refunding and refinancing 
bonds Issued by different mortgage 
companies which had issued and sold 
bonds which were secured by real es¬ 
tate mortgages, and which carried on 
the same business as the original 
companies and was not engaged in 
any other corporate activity and ex¬ 
isted solely to carry on the business 
of a mortgage corporation within the 
limits of its resources was a mort¬ 
gage corporation —State Tax Com¬ 
mission v Allied Mortg. Cos., 2 A.2d 
399. 175 Md. 357, 119 A.L.R. 685, fol¬ 
lowed in State Tax Commission of 
Maryland v Associated Mortg. Cos., 
2 A.2d 401. 175 Md. 863. 

88 . Ill.—Bond y. Moore, 132 N.E. 
777, 300 HI 32. 

89. Cal.—Bank of Alameda County v. 
McColgan, 159 P.2d 31, 69 C&l.App. 
2d 464. 

Ga^Richardson v. Citizens’ Trust 
Co., 168 8.B. 806, 176 Ga. 553. 

Me.—Robinson v. Fidelity Trtfst Co., 
87 A.2d 278, 140 Me. 802. 


Utah —J M. A M S. Browning Co. v. 
State Tax Commission, 154 P 2d 
993, .107 Utah 457—American Inv. 
Corp v. State Tax Commission, 120 
P 2d 331, 101 Utah 189. 

61 C J. p 274 note 63. 

Imposition of license fees and taxes 
as condition of engaging in banking 
business see Banks and Banking § 
8, Licenses |§ 6, 10. 

Taxation of franchise and privileges 
of • 

Corporation generally see supra 8 
134. 

National bank see infra | 150. 

Tax on deposits as franchise tax see 
infra § 148 

Held not subject to tax as investment 
company 

N.Y—People ex rel. General Alliance 
Corp. v. State Tax Commission, 2 
NYS2d 994, 253 App Div. 413, 

affirmed S3 N E 2d 253, 285 N.Y. 
588. 

Validity 

The Bank and Corporation Fran¬ 
chise Tax Act purporting to include 
in tax measure all dividend income 
of foreign corporations doing busi¬ 
ness in state is valid only as ap¬ 
plied to dividend income derived from 
stocks which have a taxable situs in 
state—Southern Pac. Co. v.,McCol¬ 
gan, 156 P.2d 81, 68 Cal.App 2d 48. 

Industrial banks were held subject 
to tax under statute providing for 
franchise tax on corporations based 
on net income rather than to tax pre¬ 
scribed by statute imposing tax on 
banks and companies doing a banking 
business.—Morris Plan Industrial 
Bank of New York v. Graves, 23 N. 
Y.S 2d 312, 260 App.lMv. 978, appeal 
denied 26 N.Y.S.24 854, 261 App Div. 
1018, appeal dismissed 62 S.Ct. 101, 
314 U.S 672, 86 L.Ed. 464, affirmed 42 
N.E.2d 22, 288 N.Y. 567, appeal dis¬ 
missed 63 S.Ct. 61, 817 U.S 591, 87 L. 
Ed. 483, rehearing denied 63 S.Ct. 166, 
317 U.S. 708, 87 L2M. 565— Modern 
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Industrial Bank v. Graves, 21 N Y.S. 
2d 329, 260 App Div 349, appeal de¬ 
nied 22 N Y.S 2d 634, 260 App.Div. 
816, affirmed 34 N.E 2d 375, 285 N. 
Y. 668. 

Merger of state and national banka 

(1) The statute providing that in 
event of a merger of a state banking 
institution and a national bank the 
resulting taxpayers shall be liable for 
the unpaid tax on the entire previous 
year's net income of the institutions 
merged means that for purpose of 
such taxation a merger is deemed to 
result when one such Institution ac¬ 
quires substantially all the assets of 
another—Manufacturers Trust Co v. 
Bates, 98 N.Y.S.2d 636, 277 App.Div 
917. 

(2) Evidence supported finding that 
transaction between a state banking 
institution and a national bank re¬ 
sulted in a merger which rendered pe¬ 
titioner, as resulting taxpayer, liable 
for corporate franchise tax based on 
income earned by the national bank 
for the previous year—Manufactur¬ 
ers Trust Co. v. Bates, supra. 

Successor to savings and loan asso¬ 
ciation 

Corporation organized to hold, man¬ 
age, and liquidate assets of state sav¬ 
ings and loan association which were 
unacceptable for transfer to federal 
savings and loan association on con¬ 
version to federal association, and 
which managed part of assets con¬ 
sisting of real estate and business en¬ 
terprises, the management of which 
necessitated aggressive activity not 
required by mere passive holding and 
liquidation, was "doing business'* in 
state as a financial Institution subject 
to state excise tax.—Alpha Corp. v. 
Multnomah County, 189 P.2d 988, 182 
Or. 671. 

9a Ky.—Providence Banking Co. v.* 

Webster County, 67 S.W. 14* 108 

Ky. 527, 22 Ky.L. 214. 
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of all other ta*es, 91 but the bdnk cannot avail itself 
of such provision, as an exemption from other tax¬ 
es, unless it has paid the tax so imposed. 92 

A tax of this nature is an excise tax,^ 3 a tax for 
the privilege of exercising the corporate fran¬ 
chise, 94 that is, for the privilege of doing business 
in the state 96 for the purpose of gain or profit, 96 
and not a direct tax, 97 a property tax, 98 an income 
tax, 99 an organization tax, 1 or a tax for the mere 
privilege of being a corporation. 2 It is not laid 
on the company's property, deposits, or business, 
but on the value of its franchise, that is, its ca¬ 
pacity to transact business and enjoy the privileges 
granted by its charter. 3 

A bank is not liable for a franchise or privilege 
tax after it has lost or been deprived of the right 
or power to exercise its corporate franchises, 4 as 
where it is taken over by the bank commissioner 
without court proceedings, 6 where a conservator 
has been appointed to liquidate it, 6 where it is en¬ 
joined from transacting its business and placed in 
the hands of a receiver who is winding up its af¬ 
fairs, 7 or where its franchise is not in fact exer¬ 
cised by anyone in its behalf and interest, even 
though there is a legal possibility that its corporate 
functions may be resumed. 8 Where, however, the 
banking corporation has not been deprived of the 


right to exercise its franchiser or of the profit and 
benefit to be derived therefrotn, although restric¬ 
tions have been placed on the exercise of some of 
its powers, it will not be relieved of its obligation 
to pay such tax, 9 notwithstanding it subsequently 
becomes necessary permanently to enjoin the ex¬ 
ercise of all of its powers and to appoint receivers 
to wind up its affairs. 10 Where the tax is imposed 
on the privilege of carrying on a banking business 
it is measured by the value of the investment made 
and used in the business, 11 and, if the company does 
not commence business until a few days before the 
expiration of the tax year, it should be taxed ac¬ 
cording to the period during which it exercises its 
corporate franchise. 12 

§ 145 . - Capital and Stock 

In the absence of a constitutional or statutory ex¬ 
emption, a banking corporation may be taxed on Its 
capital or on its capital stock. 

In the absence of a constitutional or statutory 
exemption and subject to the principles governing 
the definitions and distinctions between capital and 
capital stock in general, a banking corporation may 
be taxed on its capital, consisting of the aggregate 
of its property, money, and assets invested and em¬ 
ployed in its business, 13 including surplus moneys, 


91. Miss.—Vicksburg Bank v. Wor¬ 
rell. 7 So. 219, 67 Miss. 47. 

92. Miss.—Oxford Bank v. Oxford, 
12 So. 203, 70 Miss. 504. 

93 . Me—Robinson v. Fidelity Trust 
Co, 37 A.2d 273, 140 Me 302. 

94 . Cal.—Bank of Alameda County 
v McColgan, 159 P 2d 31. 69 Cal. 
App 2d 464. 

Me—Robinson v. Fidelity Trust Co, 
37 A 2d 273, 140 Me 302 

Utah —J. M & M. S. Browning Co 
v. State Tax Commission, 154 P 2d 
993, 107 Utah 457—American Inv 
Corp v. State Tax Commission, 120 
P.2d 331, 101 Utah 189. 

95 . Utah—-J. M. & M. S Browning 
Co v. State Tax Commission, 154 
P.2d 993, 107 Utah 467. 

96 . Cal.—Bank of Alameda County 
v. McColgan, 159 P.2d 31, 69 Cal. 
App 2d 464. 

97. Cal.—-Bank of Alameda County 
v. McColgan, supra. 

96. Cal —Bank of Alameda County 
v. McColgan, supra. 

Me—Robinson v. Fidelity Trust Co„ 
87 A 2d 278, 140 Me. 302. 

Utah.—American Inv. Corp. v. State 
Tax Commission, 120 P.2d 331, 101 
Utah 189. 

99. Utah.—J. Iff. & M. S Browning 
Co. v. State Tax Comtnission, 164 P. 
2d 993, 107 Utah 467. 


1. Utah —American Inv. Corp. v 
State Tax Commission, 120 P.2d 
331, 101 Utah 189. 

2. Cal.—Bank of Alameda County v. 
McColgan, 159 P2d 31, 69 Cal App 
2d 464. 

3. Me.—Robinson v. Fidelity Trust 
Co, 37 A 2d 273, 140 Me. 302. 

4 . Me.—Jones v. Winthrop Sav 
Bank, 66 Me 242. 

61 C J. p 274 note 66. 

5 . Me — Robinson v. Fidelity Trust 
Co., 37 A.2d 273, 140 Me 302. 

8. Me—Robinson v. Fidelity Trust 
Co., supra. 

7. Conn.—Bassett v. Merchants’ 
Trust Co., 161 A. 785, 115 Conn. 
364—Shippee v. Commercial Trust 
Co, 161 A. 781, 115 Conn. 318. 

61 C.J. p 274 note 67. 

8. Mass —Greenfield Savings Bank 
v. Commonwealth, 97 NE. 927, 211 
Mass 207. 

61 C.J. P 274 note 68. 

9. Me.—Robinson v. Fidelity Trust 
Co., 37 A.2d 273, 140 Me. 802. 

61 C.J. p 274 note 69. 

Bank engaged in business under con¬ 
servator 

(1) A bank may be doing business, 
so as to be subject to franchise tax, 
even after conservator has been ap¬ 
pointed, as against contention that 
there Is no difference in relationship 
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or situation between a conservator 
and a liquidator.—People v. Richard¬ 
son, 99 P 2d 366, 37 Cal App 2d 275 
(2) Evidence that bank engaged in 
several normal banking activities 
while under conservator authorized 
finding that bank was doing business, 
so as to be liable for franchise tax 
for such period.—People v Richard¬ 
son, supra. 

10. Mass —Commonwealth v. Barn¬ 
stable Savings Bank, 126 Mass 526 

11. N.Y—People v. Miller, 69 N.E. 
124, 177 NY. 61. 

Computation of franchise tax gener¬ 
ally see infra 8 453. 

12. N.Y—People v. Miller, supra. 

13. N.Y.—Liberty Bank of Buffalo v 
City of Buffalo, 272 N.Y.S. 144, 241 
App.Div. 323, affirmed 193 NE. 312, 
265 N.Y. 643, certiorari denied 55 
S.Ct. 651, 294 U.S. 723, 79 L.Ed 
1265. 

61 C J. p 275 note 76. 

Capital and capital stock defined and 
distinguished: 

Generally see Corporations 8 193 
With respect to taxation thereof in 
general see supra 8 135 
Exemption of banks and their proper¬ 
ty from taxation see infra 8 269. 
Taxation of: 

Capital invested in: 

Nontaxable property generally 
see supra | 135. 
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credits, apd profits as 4ong as they have not been 
withdrawn from the business, 14 Although under some 
statutes^ the taxes as to real estate is against the 
bank, and as to personal property against the stockr 
hoiders. 16 Where the portions of a bank's real es-j 
tate held for its place <o£ business are exempt from 
taxation, it may be taxed on other portions thereof 
which are not U9ed for inch purpose. 16 

Moneyed capital of a bank, for purposes of taxa¬ 
tion, is ascertained by* deducting from the moneys 
and credits of the bank its amount of deposits and 
money borrowed for use in its business; 17 and a 
tax thereon has been held to be a tax on its property 
and not an occupation or franchise tax. 18 

Capital stock . The capital stock of a bank and 
the shares into which such stock may be divided and 
held by individual stockholders are two distinct- 
pieces of property, with respect to taxation. 19 Un¬ 
less exempted, and subject to the rules as to what 
constitutes capital stock for purposes of taxation, 
a banking or investment corporation may be taxed 
on its capital stock, 20 which, for this purpose, con¬ 
sists of the total amount subscribed or paid in by the 
shareholders in exchange for their certificates of 
stock at the inception of the organization, 21 or as 
much thereof as is outstanding at the time of the 
tax. 22 Ordinarily, where the stockholders are taxed 
on their shares, and it is the intention of the stat¬ 
ute that the capital stock is taxable only to the 
stockholders, on a per share valuation, the bank 


cannot be ta*ed thereon,** although the stockholder 
is a nonresident 24 Where the capital stock of 
the corporation, and^not the property to, which i the 
bank holds title, is assessed, any real or personal 
property to which a bank holds title is not subject 
to taxation except indirectly as its value appears 
in the value of the capital stock'. 25 Where all 'the 
capital, Assets, and property of a bank, other than 
its real estate, are included in the valuation of 
shares of stock as assessed to its stockholders, the 
bank is taxable only on the Value of its real estate, 26 
notwithstanding it is required to render a list of 
its personal property to the assessors. 27 So, also, 
under a constitutional provision which forbids the 
taxation of the capital stock of a state bank, where 
the property represented by such stock is within 
the state and liable to taxation, capital stock is not 
liable to taxation where such property is available 
and there has been a failure to assess it. 28 Under 
a statute providing that the shares shall be assessed 
in the names of the holders at their actual market 
value, but that the taxes thereon shall be paid by the 
bank, and that this does not exempt property sub¬ 
ject to taxation under other laws, real estate be¬ 
longing to the bank is subject to taxation, 29 even 
though the market value of the capital stock is 
based on the value of such real estate. 80 

Local taxation . A banking institution is not liable 
to local taxation on its capital unless specially so 
declared by statute 31 or charter. 32 


Taxation of-^Cont’d 

United States securities generally 
see Infra § 209. 

Capital stock of national banks see 
infra | 151. 

Dividends and surplus in general 
see Infra 9 147. 

H. Iowa.—Iowa State Sav. Bank v. 
BurUngton, 61 N.W. 851, 98 Iowa 
787 

61 C.J. p 275 note 77. 

15. Mo.—State ex rel. and to Use of 
Bay v Citizens* State Bank, 202 
S.W. 382, 274 Mo. 60. 

61 C.J. p 275 note 78. 

3ja*d owned by insolvent bank in 
hands of bank superintendent as re¬ 
ceiver was taxable, as against con¬ 
tention that tax was assessable only 
on bank stockholders* stock.—Federal 
Land Bank of Berkeley v. Tama 
County, 22 P.2d 405, 42 Ariz. 45. 

16 . U.S—Bank of Commerce v. Ten¬ 
nessee, Tenn., 104 U.S. 493, 26 L. 
Ed. 610. 

17 . Monti—Blast Helena State Bank 
y, Rodgers, 236 P. 1090, 78 Mont 
210 . 

"Moneyed capital** in taxation of na¬ 
tional bank see infra 8 154. 
Valuation of capital generally see 
Infra | 447. 


18 . Mont—East Helena State Bank 
V. Rodgers, supra 

19 . N M.—First State Bank of Moun- 
tainair v. State Tax Commission, 69 
P.2d 667, 40 N.M. 319, followed in 
First Nat. Bank v State Tax Com¬ 
mission. 59 P.2d 670, 40 N M. 324 
and 59 P.2d 670. 40 N.M. 325. 

Shares of stock in hands of stoc^ 
holders as constituting distinct and 
separate property from capital or 
property and assets of corporation 
see infra 9 146 a. 

90. N.J.—Suburban Inv. Co. v. Hen¬ 
drickson, 98 A. 669, 88 N.J.Law 
601. 

61 C.J. p 275 note 85. 

21. Kan.—First Nat. Bank v. Moon, 
170 P. 33. 102 Kan. 334, LRA, 
1918C 986. 

61 C.J. p 276 note 86. 

99. N.Y. — People v. Olmsted, 45 
Barb. 644. 

93 . Neb.—Peters Trust Co. v. Doug¬ 
las County, 184 N.W. 612, 106 Neb. 
377. 

61 C.J. p 276 note 89. 

Exemption of banks from taxation on 
Capital stock see infra 9 20,9. 

Taxation of shares of stockholders:. 

Ip general see supra | 136. 
r pf, bapk #qe infra I 14*0. 
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24. N J —Mechanics' Bank v. Thom¬ 
as, 26 N.J.Law 181. 

25. Ariz.—Valley Nat. Bank of Phce- 
nix v. Apache County, 114 P.2d 882, 
57 Ariz. 459. 

28. Tex—Marshall v. State Bank of 
Marshall, 127 S.W. 1088, 60 Tex. 
Civ App 608. 

61 C.J. p 276 note 92. 

27. Tex.—Marshall v. State Bank of 
Marshall, supra. 

Report or statement by corporation 
in general see infra 98 430-440 

28. Mont.—Union Bank St Trust Co. 
of Helena v. Moore, 204 P. 361, 62 
Mont. 132. 

29. Ala,—Jefferson County Sav. 

Bank v. Hewitt, 20 So. 926, 112 
Ala. 546. 

30. Ala.—Jefferson County Sav. 

Bank v. Hewitt, supra. 

31. Ind.—Conpersville v. State Bank, 
1C Ind. ,106. 

61 CmJ. p 276 note 99. 

Banks and their property as subject 
to municipal taxation generally see 
Municipal Corporations, 9 2022. 

32. Ky.—Shelby County Trust Co. v. 
Shelbyvilie, ,16 S.W. 460, 91 Ky. 
578. 13 Ky.L. 150. 

61 C.J. p 2*6 note 1* 
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§ 146. — Shares of Stockholders ' 

a. In general 

b. Whete bank taxed or exempt on cap¬ 

ital or property 

c. Assessment against, or payment of tax 

by, bank 

a. In General 

Shares of stock In the hands of the stockholders in a 
banking, trust, or Investment corporation constitute 
distinct and separate property from the capital or prop¬ 
erty and assets of the corporation, and may be taxed as 
the personal property of the respective stockholders. 

Although the system of taxation of bank shares 
may be entirely different from that with respect to 
the taxation of domestic and foreign corporations, 33 
as in the case of shares of corporate stock in gen¬ 
eral, shares of stock in the hands of the stock¬ 
holders in a banking, trust, or investment corpora¬ 
tion constitute distinct and separate property from 
the capital or property and assets of the corpora¬ 
tion, 34 and therefore, in the absence of a statutory 


exemption, 33 and subject the restriction, under 
some statutes, that no discrimination be shown be¬ 
tween the taxation of such shares of stock and that 
of other competing moneyed capital, 36 such shares 
may be taxed, by or under legislative authority, as 
the personal property of the respective stockhold¬ 
ers, 37 and, in the absence of a special statute, such 
taxation may be imposed under a general corpora¬ 
tion tax statute. 38 Thus, shares of stock in a state 
bank may be taxed when held by private individ¬ 
uals, 39 private firms, 40 and private corporations 
not exempt from taxation thereon, 41 but it has been 
held that such stock held by the Reconstruction 
Finance Corporation, a federal agency, existing un¬ 
der the Reconstruction Finance Corporation Act, 
15 U.S.C A. § 601 et seq, is not taxable. 42 Shares 
of a state bank which are owned by a national 
bank can be reached, as stated infra § 151, only by 
a tax on the shares of the national bank. While 
the owner of shares of bank stock, like any other 
property owner, is entitled to the protection of the 
constitution, 43 power to classify bank shares for 


33. Pa—Commonwealth v First 
Nat Bank of Scranton, 48 Pa.Dist 
& Co. 399, 53 Dauph.Co. 245. 

34. Ky—Board of Sup'rs of City of 
Frankfort v. State Nat Bank of 
Frankfort, 189 S.W 2d 942, 300 Ky. 
620. 

N M —First State Bank of Mountain- 
air v. State Tax Commission, 69 
P 2d 667, 40 N.M. 819. followed in 
First Nat. Bank v. State Tax Com¬ 
mission, 69 P.2d 670, 40 N M. 324 
and 69 P 2d 670, 40 N.M. 326. 

61 C J p 276 note 4. 

Capital stock of bank and shares in¬ 
to which such stock may be di¬ 
vided and held by individual stock¬ 
holders as two distinct pieces of 
property with respect to taxation 
see supra | 146. 

35* Iowa—Henkle v. Keota, 27 N.W. 
250, 68 Iowa 334 

Exemption of shareholders in gen¬ 
eral see infra 9 262. 

36. Iow«*—Poweshiek County Sav. 
Bank of Brooklyn v. Johnston, 202 
NW. 884, 199 Iowa 655. 

61 C.J. p 276 note 6. 

Discrimination ns to national bank 
stodk see infra 1164. 

87. Ky.—Board of Sup'rs of City of 
Frankfort v. State Nat. Bank of 
Frankfort 189 S.W.2d 942, 300 Ky 
620. 

N.J.—Clinton Trust Co. v. State 
Board of Tax Appeals, 1.1 A.2d 869, 
124 N.J.Law 245, affirmed 15 A.2d 
605. 125 N.J.Law 276. 

61 CJ. P 277 note 7. 

Assessment of bank shares see infra 
| 424. 


Taxation of: 

National bank shares see Infra 8 
153. 

Shares of stockholders In general 
see supra 5 136 

Valuation of shares in general see 
Infra 9 452. 

As Intangible property 

Kan.—Stevenson v. Metsker, 286 P. 
673, 130 Kan 251. 

N.M.—First State Bank of Mountain- 
air v. State Tax Commission, 59 P 
2d 667, 40 NM. 819, followed in 
First Nat Bank v. State Tax Com¬ 
mission, 59 P.2d 670, 40 N M. 324 
and 59 P 2d 670, 40 NM 325. 
Uniform application of statutes 

(1) Statutes relating to taxation 
of bank stock deal exclusively with 
bank stock and every type of bank 
within state is embraced thereby, the 
one intent being to assess and tax 
stockholders on shares of stock own¬ 
ed by them 

Ill.—People ex rel Palmer v. Na¬ 
tional Life Ins. Co., 10 N.E 2d 398, 
367 Ill. 35 

Ky.—Land v. Kentucky Joint Stock 
Land Bank of Lexington, 131 S W. 
2d 838. 279 Ky. 645. 

(2) The statutory provisions apply 
uniformly on all banks located with¬ 
in state; no exceptions to such uni¬ 
form application is made because of 
bank stock being owned by domes¬ 
tic life insurance company.—People 
ex rel. Palmer v. National Life Ins 
Co.. 10 NE.2d 398, 867 IH. 85. 

(3) The provision refers to all 
stockholders of banks and all shares 
of bank stock to 4 extent of state's 
power or authority to tax such 
shares.—First Nat. Bank v. State 
Tax ConfailscHon. 92 P.2d 987, 43 N. 
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[ M. 307. certiorari denied 60 S Ct. 1173, 
308 U.S. 515. 84 L.Ed. 439. 

Amendment of statute relating to 
taxation of personal property used 
in business did not repeal statutes re¬ 
lating to taxation of bank stocks, 
but repealed only those parts which 
were inconsistent to extent of any 
inconsistency—People ex rel. Palmer 
v. National Life Ins Co., 10 N.E.2d 
398. 367 Ill. 35 

Limitation on power to tax national 
bank shares 

The limitation on the power of the 
state to tax shares in national banks 
does not limit or deprive state of 
its constitutional power to tax cor¬ 
porations of its own creation.—Cher¬ 
okee State Bank of St Paul v. Wal¬ 
lace. 279 N.W. 410, 202 Minn. 582. 

38. Iowa.—Henkle v. Keota, 27 N.W. 
250, 68 Iowa 334 

61 C.J. p 277 note 8. 

39. Me.—In re Opinion of the Jus¬ 
tices, 177 A. 897, 133 Me. 621. 

40. Me—In re Opinion of the Jus¬ 
tices, supra. 

41. Me.—In re Opinion of the Jus¬ 
tices, supra. 

Bank stock owned by domestic life 
insurance company 

Ill.—People ex rel. Palmer v. Na¬ 
tional Life Ins. Co., 10 N.E 2d 
398, 367 Ill. 35. 

43. U.S.—U. S. v. Lewis, D.CKy., 
10 F.Supp. 471. 

Me.-—In re Opinion of the Justices, 
177 A 897, 133 Me. 621. 

Shares of national bank see infra f 
153 b. 

43. N.M.—First State Bank of Moun- 
tainair v. State Tax Commission, 
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taxation is complete, and has been abundantly sus¬ 
tained. 44 

In accordance with the rule of strict construction 
of taxing statutes, a statute imposing such a tax 
applies only where the shares of stock of the bank¬ 
ing or trust corporation come within the terms of 
the statute, 45 and hence it has been held that, where 
the statute imposes the tax only on shares of stock 
in banks or institutions doing a banking business, 
it does not apply to an institution which is merely 
authorized to do, but is not doing, such a business. 44 
Within a statute permitting the imposition of the 
tax in the case of a banking corporation, building 
and loan association or corporation, “and a cor¬ 
poration or association engaged in the business of 
using money wherewith to make money for the 
owners of its shares,” the quoted phrase, in the 
connection in which it is employed, must mean 
financial institutions the business of which is bank¬ 
ing, or similar to or like banking, as where the ob¬ 
ject of the business is the making of profit by the 
use of money, and where the corporation acquires 
personal and real property only as an incident to 
its main business, as by foreclosing of mortgages or 
liens given as security for loans, 47 it does not in¬ 
clude every corporation which uses money to make 
money, 48 and does not include a corporation en¬ 


gaged in the business of purchasing, handling, and 
collecting chattel conditional sales contracts. 48 

Nature of tax . Taxation of shares of stock In 
a bank is a tax on the property of the stockholders, 
representing their interests in the banking corpora¬ 
tion, and is not a tax on the capital or property 
of the corporation, 50 and cannot be imposed on the 
shares as the personal property of the corpora¬ 
tion, 61 although it has been said that such taxing 
of shares is, in effect, a taxing of the taxable prop¬ 
erty of the banks, other than real property. 62 

The person to be taxed for such shares ordinarily 
is the person appearing of record on the books of the 
bank as the owner of the shares; 58 and not one 
who holds the shares in a representative capacity , 54 
and a subscriber for shares, who pays part of the 
amount subscribed, and conveys his shares to the 
bank to secure the residue, may be taxed for the 
amount thus paid in as the owner of the stock. 55 
Under a statute providing that the tax shall be 
assessed against the shareholders and paid by the 
bank which shall have a lien on the shares for the 
payment and may retain the amount so paid out of 
subsequent dividends, and further authorizing the 
bank to request the tax board to assess to, and in 
the name of, the bank the entire taxable value of 


59 P.2d 667, 40 NM. 319. followed 
in First Nat Bank v State Tax 
Commission, 69 P 2d 670, 40 NM 
324 and 69 P.2d 670, 40 N.M. 325 
Discrimination. 

Statute authorizing tax on shares 
of capital stock of trust company, 
measure of which tax was to be de¬ 
termined by exclusion of securities 
already taxed, or exempted from tax 
pursuant to state statutes, was held 
invalid as discriminating against gov¬ 
ernment securities and other securi¬ 
ties entitled to tax exemption because 
issued by federal instrumentalities, 
and as discriminating against na¬ 
tional bank shares owned by trust 
company which had already paid tax 
on such Shares, and as in effect im¬ 
posing double taxation.—Schuylkill 
Trust Co. v. Commonwealth of Penn¬ 
sylvania, Pa., 56 B.Ct 81, 896 U.S. 118, 
80 L Ed. 91. 

44. Pa.—Commonwealth v. First 
Nat. Bank of Scranton, 48 Pa.Dist. 
4k Co 899, 58 Dauph.Co. 248. 

45. Mont —State v. Mady, 272 P. 691, 
83 Mont. 418. 

61 C.J. p 277 note 10. 

Strict construction of tax statutes 
generally see supra f 68. 

4i. Wash.—Union Trust Co. of Spo¬ 
kane v. Spokane County, 269 P. 9, 
146 Wash. 103. 

41 CjJT.'P 177 note 11* 


47 . Ariz —Oglesby v. Pacific Finance 
Corporation of California, 38 P 2d 
646, 648, 44 Ariz 449 

"It refers to corporations for which 
money, like father, ‘does the work/ '* 
—Oglesby v Pacific Finance Corpora¬ 
tion of California, supra. 

48 . Ariz —Oglesby v. Pacific Finance 
Corporation of California, supra. 

49 . Ariz —Oglesby v. Pacific Finance 
Corporation of California, supra. 

50. US —Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 
Pa., 58 SCt 295, 302 US. 606, 82 
LEd. 392—U. S. v. Lewis, D.C.Ky., 
10 F.Supp. 471 

Ariz—'Federal Land Bank of Berke¬ 
ley v. Tuma County, 22 P.2d 405, 42 
Ariz. 45. 

Ill.—People v. Oak Park Trust 4k Sav¬ 
ings Bank, 184 N.E. 643, 351 Ill. 
334. 

Ky.—Board of Sup*rs of City of 
Frankfort r. State Nat. Bank of 
Frankfort, 189 SW.2d 942, 800 Ky. 
620. 

N M —First State Bank of Mountain- 
air v. State Tax Commission, 59 P. 
2d 667, 40 NM. 319, followed in 
First Nat. Bank V. State Tax Com¬ 
mission, 59 P 2d 670, 40 N.M. 824, 
and 69 P;2d 670, 40 N.M. 326. 

Ohio.—Union Sav. Bank of Bellaire v. 
Pancoast, 50 N.E,2d 167, 142 Ohio 
St. 6, affirmed First Nat Bank of j 
St Clairsville, Ohio ▼. Findley, 64 | 
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set 260. 320 US 714, 83 LEd 
420, and Second Nat Bank of St 
Clairsville, Ohio v. Findley, 64 S Ct 
260, 320 US. 714, 88 LEd. 420. 

Pa.—Commonwealth v. Provident 
Trust Co of Philadelphia, Com.Pl, 
56 DauphCo. 235 
61 C J p 277 note 12. 

Assessment against, or payment of 
tax by, bank as not affecting taxa¬ 
tion against stockholders see infra 
subdivision c of this section. 
Statutory tax held primarily 
against stockholders of bank, not 
against bank as corporation —Gib¬ 
bons v. White, 54 P.2d 555, 47 Ariz 
180. 

51. Ill.—People ▼. Toluca State 
Bank, 159 N.E. 240, 327 Ill 638 

Mo —State ex rel. and to Use of Wy¬ 
att v. Cantley, 26 S.W.2d 976, 325 
Mo. 67. 

52. Wash.—Home State Bank of 
Blaine v. Whatcom County, 14 P.2d 
21, 169 Wash. 486, affirmed 18 P.2d 
1119, 171 Wash. 702, followed in 
Pullman State Bank v. Whitman 
County, 20 P.2d 1119, 172 Wash 
701. 

53. N.T —People ▼. Barker, 83 N.Y 
S. 1042, 87 Hun 194, affirmed 42 N. 
EL 725, 148 N.Y. 731. 

54. Mass.—Revere v. Boston, 123 
Mass. 375. 

55. N.H.—Tucker ▼. Aiken, 7 NH 
113. 
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all the shares of stock therein, instead of assessing 
them to, and in the name of, the individual share¬ 
holders, where the bank has thus acted and the 
assessment is thus made, the obligation to pay the 
tax is that of the bank with no recourse to the stock¬ 
holders for repayment. 56 

Nonresident stockholder . In accordance with 
general principles as to taxation of personal proper¬ 
ty of nonresidents, discussed supra § 108, the state 
may assign the shares of bank stock a situs, for 
purposes of taxation, at the place of business of the 
bank, although the stockholder i 9 a nonresident, 67 
and shares of a nonresident may be taxed even 
though the statute is silent as to the situs of the 
shares 68 and even though the ownership of the 
stock may also be a taxable subject in another 
state. 69 

b. Where Bank Taxed or Exempt on Capital or 
Property 

In tome Jurisdictions taxation of the shares of stock 
to the stockholders is not affected by the fact that the 
capital or assets of the bank may be taxed separately 
to it, or by the fact that the corporate capital or assets, 
or part thereof, is exempt from taxation; but In other 
Jurisdictions a different rule applies. 

In some jurisdictions taxation of shares of stock 
to the stockholders is not affected by the fact that 
the capital or assets of the banking corporation is, 
or may be, taxed separately to it; 60 nor is such 


taxation affected by the fact that the corporate 
capital or assets, or part thereof, is exempt from 
taxation, 61 as by reason of the capital being in¬ 
vested in nontaxable property or securities, 62 such 
as in securities of the United States. 63 In other 
jurisdictions, however, v if the banking corporation 
is taxed or taxable on its capital or property the 
stockholders are not subject to taxation on their 
shares, 64 although the bank does not return its prop¬ 
erty for taxation as it should do, 66 except to the 
extent that the shares of stock have a value over 
and above the taxable real and personal property of 
the bank which has been# taxed, 66 without reference 
to the character of the property or securities which 
go to make up that value. 67 

c. Assessment against, or Payment of Tax by, 
Bank 

Taxation of the shares of stock against the stock¬ 
holders is not affected by the fact that the stock is as¬ 
sessed in the name of the bank, or by the fact that the 
bank pays, or is required to pay, the tax In the first 
Instance and look to the dividends and earnings due the 
stockholders for reimbursement. 

For the reason that such tax is a tax on the 
shares of the stockholder, and not on the capital or 
assets of the bank, taxation of the shares of stock 
against the stockholders is not affected by the fact 
that the stock is assessed in the name of the bank¬ 
ing corporation ; 68 or by the fact that the bank pays, 


86. XJ S —Ferguson v. Fidelity Un¬ 
ion Trust Co, C.CANY., 24 F 2d 
620, applying law of New Jersey 

Impossibility of reimbursement 
Where bank, after having all its 
capital stock assessed in its name, 
became insolvent, commissioner of 
banking in charge thereof could not 
avoid tax on ground individual stock¬ 
holders had no property from which 
he might be reimbursed—Bergen 
County v. Englewood Title Guaran¬ 
tee Sc Trust Co., 184 A. 630, 14 N.J. 
Misc. 320. 

•7. Aris—Brophy v. Powell, 121 P. 

2d 647, 58 Ariz. 643. 

Pa —Commonwealth v. Provident 
Trust Co. of Philadelphia, 180 A. 
16, 319 Pa. 385, followed in 180 A. 
20, 319 Pa 395, 180 A 21, first case, 
819 Pa. 396 and 180 A. 21, second 
case, 319 Pa. 39C—Commonwealth 
v. Schuylkill Trust Co., 173 A. 309, 
316 Pa. 429, reversed on other 
grounds Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 56 
SCt. 31, 296 U.S. 113, 80 L.Ed. 91 
—Corpus Juris quoted in Common¬ 
wealth v First Nat Bank of Scran¬ 
ton, 48 Pa.Dist. St Co. 399, 403, 63 
Dauph Co. 245 

Tex—First Trust Joint Stock Land 
Bank of Chicago v. City of Dallas, 

84 C J.S.—19 


CivApp., 167 S W 2d 783, error re¬ 
fused. 

61 C J p 278 note 20 

58. U S —Schuylkill Trust Co. v 
Commonwealth of Pennsylvania, 
Pa, 68 SCt. 295. 802 U.S. 606, 82 L 
Ed. 392. 

89. U S—Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 
supra. 

60. N.Y.—People v. Feitner, 63 N.Y. 
S. 464, 30 Misc. 215. 

Tax on capital and on shares of stock 
as double taxation see supra 8 49. 

61. Md—State v. Mayhew, 2 Gill 
487. 

61 C.J. p 276 note 24. 

Exemption of bank capital or capi¬ 
tal stock in general see infra | 
269. 

68 . Okl —Board of Equalization of 
Oklahoma County v. First State 
Bank of Oklahoma City, 188 P. 115, 
77 Okl. 291. 

61 C J p 278 note 25. 

63. US —Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 
Pa., 56 S.Ct. 31, 296 U.S. 113, 80 X* 
Ed. 91. 

Mont—Bank of Miles City ▼. Custer 
County, 19 P.2d 885, 93 Mont. 291. 

N.J—Tradesmens Bank St Trust Co 
v. Cumberland County Board of 
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Taxation, 25 A.2d 20, 20 N.J.Misc. 
107. 

Ohio.—Cleveland Trust Co. v. Lander, 
19 Ohio Cir.Ct 271, 10 Ohio Cir.Dec. 
452. 

Deduction of nontaxable property in 
general see infra 6 424. 

Valuation of shares of stock in gen¬ 
eral see infra 5 452. 

64. Mont—Bow County, 81 P. 950, 
33 Mont. 101 

Tex —Gillespie v. Gaston, 4 S.W. 
248, 67 Tex. 599 

61 C.J. p 278 note 29. 

65. Tex.—Gillespie v. Gaston, supra. 

66 . Mont.—Montana Nat. Bank of 
Billings v. Yellowstone County, 252 
P. 876, 78 Mont 62, reversed on 
other grounds 267 P. 804, 82 Mont. 
380, in conformity to mandate of 
U. S. Supreme Court, 48 SCt 331, 
276 US. 499, 72 L Ed. 673. 

67. Mont.—Montana Nat. Bank of 
Billings v. Yellowstone County, 252 
P. 876, 78 Mont 62, reversed on oth¬ 
er grounds 267 P. 304, 82 Mont. 380, 
in conformity to mandate of U. S. 
Supreme Court 48 S.Ct 331, 276 
U.S. 499, 72 L.Ed. 673. 

68 . N.D.—Ward County v. Baird, 215 
N.W. 163, 55 N.D. 670. 

61 C.J. p 278 note 35. 

National banks see Infra I 153. 
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or is required to pay, the tax in the first instance, 
and look to the dividends and earnings due to the 
stockholders for reimbursement, 69 or that it is re¬ 
quired to pay the tax out of earnings or dividends 
falling due to the stockholders; 70 or by the fact that 
the universal practice in the, state is for the banks 
to pay the tax without charging it back to the own: 
ers of the shares of stock. 71 

§ 147 . — Dividends and Surplus 

Banking corporation* may be taxed In proportion to 
their dividend*; and the surplus and undivided proflte 
of a bank are generally taxable to It except where in¬ 
vested In tax-paying property or property exempt from 
taxation. 

Subject to limitations as to rate or amount im¬ 
posed by constitutional or statutory provision, or 
by their charters, banking corporations or institu¬ 
tions, like other corporations, may, by or under 
legislative authority, be taxed in proportion to their 
dividends. 72 A bank chartered under a statute 
which prescribes a certain rate of tax on dividends 
is subject to a subsequent general law which in¬ 
creases the rate of taxation, although its charter 
has not expired; 78 and the fact that a subsequent 
statute extends the charter of the bank from a fu¬ 
ture period, when its charter would expire, and pro¬ 
vides for taxation to be levied when the new char¬ 
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ter goes into effect, does not repeal the former gen¬ 
eral law as to such bank. 76 

The surplus and undivided profits of a bank be¬ 
long to it, rather than to its stockholders, and are 
therefore taxable to the bank, 76 except that a tax 
cannot be laid on such surplus where it is invested 
in tax-paying property 76 or property exempt from 
taxation, 77 and except where, under the statute, all 
taxation, except as to real estate, is required to 
be against the shareholders. 78 A surplus fund 
which is accumulated in accordance with statutory 
provisions for the security of depositors or held 
in reserve as a protection or guaranty for them, 
and which cannot be used in making dividends, is 
not taxable as undivided profits. 79 

§ 148 . - Deposits 

Money deposited In a bank may be taxable to the 
bank, although under some statute* the money I* tax¬ 
able to the depositor and not to the bank* 

Generally, since a general deposit of cash in a 
bank creates a debt from the bank in favor of the 
depositor for the amount of such deposit, and the 
bank becomes the owner of the cash as a part of its 
assets, as discussed in Banks and Banking §§ 273, 
285, the money thus deposited is taxable to the 
bank. 80 This rule has been applied to money de- 
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09- U.S.—U. S. v. Lewie, D.C.Ky., 10 
F.Supp. 471. 

Ariz.—Federal Land Bank of Berke¬ 
ley v. Yuma County, 22 P.2d 405, 
42 Aril. 45. 

Ky.—Board of Sup'rs of City of 
Frankfort v. State Nat. Bank of 
Frankfort, 189 S.W.2d 942, 300 Ky. 
620. 

Ohio —Union Sav. Bank of Bellaire v. 
Pancoast. 50 NE 2d 157, 143 Ohio 
Bt. 6, affirmed First Nat. Bank of 
St. Clalrsville, Ohio v. Findley, 64 
SCt 260. 320 U.S. 714, 88 L.Ed. 
420, and Second Nat Bank of St 
Clalrsville, Ohio v. Findley, 64 S. 
Ct 260. 320 U.S. 714, 88 L.EkL 420. 

61 C.J. p 278 note 86- 
Corporatlon paying tax on bank stock 
in general see infra f 618. 

Corporation wring money to make 
money for shareowners 

(1) Statute providing for taxation 
of stock in corporation using money 
to make money for shareowners in 
latter*' names and payment of such 
taxe* by corporation does not author¬ 
ise assessment of corporation or it* 
capital stock, assets, or property*— 
People** Finance ft Thrift Co. v. Pima 
County, SB F.2d 643, 44 Aria 440. 

(2) Corporation engaged In busi¬ 
ness of loaning money obtained from 
sale of its capital stock is within 
class of corporations whose stock* 
holders are assessed for taxes on 


their shares —People's Finance St 

Thrift Co. v. Pima County, supra. 

70. N.M.—First State Bank of 
Mountainair v State Tax Commis¬ 
sion, 59 P 2d 667. 40 NM, 319, fol¬ 
lowed in First Nat Bank v. State 
Tax Commission. 59 P 2d 670, 40 N. 
M. 324 and 59 P.2d 670, 40 N.M. 325. 

61 C.J. p 278 note 87. 

71. US-U. 8. v. Lewis, D C.Ky., 10 
F.Supp. 471. 

78. Philippine.—De Tabacos v. Man¬ 
ila. 7 Philippine 488 

61 C.J. p 278 note 40, p 279 note 42. 

Determination of net or surplus prof- 

| its of corporations in general see 
Corporations | 462. 

Dividends of corporations in general 
see Corporations S| 458-474. 

Limitation of rate or amount of tax 
in general see supra $ 56. 

Profits and dividends of banks in gen¬ 
eral see Banks and Banking f 65. 

Taxation of dividends and surplus of 
corporations in general see supra 
I 139. 

73. Pa.—Easton Bank ▼. Common¬ 
wealth, 10 Pa. 442. 

74. Pa.—Easton Bank v. Common¬ 
wealth, supra. 

70. Minn.—State v. Farmers' ft Me¬ 
chanics' Savings Bank, 130 N.W. 
446. 186 N.W. 861, 114 Minn. 95, re¬ 
versed on other grounds 34 S.Ct. 
854, 282 U.S. 516, 58 L.Ed. ?06. 

61 CJT. p 279 note 47. 
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76. N.H.—Mechanic’s Nat Bank v. 
Concord, 44 A. 704, 68 N.H 607 

77. Ind.—Beard v. People's Savings 
Bank, 101 N E. 325, 58 Ind.App 
185. 

NH.—Mechanic’s Nat. Bank v. Con¬ 
cord, 44 A. 704, 68 NH. 607. 
Exemption of banks from taxation in 
general see infra S 269. 

Funds immediately available for re¬ 
tirement of preferred stock 
Statute permitting deduction of 
par or retlreable value of preferred 
stock of a bank in determining true 
value of common stock for purpose of 
taxation intends that such funds as 
may have been set aside or are im¬ 
mediately available for retirement of 
preferred stock shall not be assessed 
or taxed.—National Bank of N. J. v. 
Middlesex County Board of Taxa¬ 
tion, 59 A.2d 270, 26 N.J.Misc. 249, af¬ 
firmed, 64 A.2d 240, 1 N.J.Super. 286, 
reversed on other grounds 67 A.2d 
458, 2 N.J. 570. 

78k N.J.—-Belvider* Bank v. Tunis, 
23 N.J.Law 546. 

61 C.J. p 279 note 50. 

79. B.I.—Mechanics’ Sav. Bank v 
Granger, 20 A. 202, 17 R I. 77. 

61 C.J. p 279 note 51. 

Conn.—Shlppee v. Commercial 
Trust Co., 161 A. 781, 115 Conn. 
813. 

61 C.J. P 279 note 66. 
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posited iti a savings bank, 81 provided, under some 
statutes, the value of its assets is equal to the 
amount of such deposits, although it receives no in¬ 
come from some of the assets, 83 and the deposits do 
not exceed the limit allowed for savings banks, 83 
unless the excess is a trust fund which the bank is 
authorized to receive. 84 Since the debt of the bank 
and the cash deposited offset themselves as assets, 
the bank cannot claim that its capital shall be ex¬ 
empt from taxation to the amount of such de¬ 
posits. 86 The question whether particular kinds 


of deposits are taxable is determined by definitive 
and other statutes prescribing the manner in which 
taxes are imposed on property of this kind. 86 

According to some authorities such a tax is re¬ 
garded as a franchise tax rather than as a tax 
on property, 87 and neither the bank nor the re¬ 
ceiver is liable for such tax after the bank has been 
placed in the hands of the receiver and deprived 
of the right to exercise its franchise; 88 but it has 
been held that a tax on savings bank deposit is a 


Assessment of deposits see Infra 8 
424. 

Double taxation see supra 8 50. 

Situs for taxation see supra 8 116. 
Special deposits and deposits for spe¬ 
cific purposes 

(1) The statutory definition of de¬ 
posits subject to taxation may in¬ 
clude special deposits and deposits 
for specific purposes as well as gen¬ 
eral deposits—Second Federal Sav. & 
Loan Ass’n of Cleveland v Evatt, 49 
N E 2d 766, 141 Ohio St. 616 

(2) Where note is executed and de¬ 
livered to a bank to obtain a loan, and 
bank enters note on its books as an 
asset and sets up thereon in a coun¬ 
ter entry a liability in amount of note 
but not In name of borrower with un¬ 
derstanding that amount borrowed 
shall be paid out to third persons to 
accomplish purpose for which the 
loan was made, the liability so set up 
constitutes a taxable deposit even 
though loan is subject to cancella¬ 
tion on happening of a condition sub¬ 
sequent —First Cent Trust Co. v. 
Evatt, 60 NB.2d 926, 146 Ohio St 160 
Deposit by state agency 

The statute requiring deposits in 
financial institutions to be returned 
for taxation except those of the state 
or subdivision thereof does not in¬ 
clude a state agency, such as a met¬ 
ropolitan housing authority organized 
under state law, and hence deposits 
of rents collected from tenant in a 
low-rent housing project owned and 
operated by such authority, and the 
moneys loaned or contributed by the 
federal government In furtherance of 
such project are taxable deposits — 
Ohio Citizens Trust Co. v. Evatt, 63 
N.E.2d 912, 146 Ohio St. 80—First 
Cent. Trust Co v Evatt, 60 N E 2d 
926, 146 Ohio St. 160. 

81. NH-Union Five Cents Sav. 
Bank's Petition, 36 A 17, 68 N.H 
384. 

61 C.J. p 279 note 57. 

88. N.H.—Union Five Cents Sav. 
Bank's Petition, supra. 

88 . Mass.—J. S. Lang Engineering 
Co. v. Commonwealth, 120 N.B. 843, 
231 Mass. 367. 

61 C.J. p 280 note 59. 

84. Vt.—Montpelier Sav. Bank, etc.. 


Co. v. Montpelier, 50 A. 1117, 73 
Vt 364. 

61 C.J. p 280 note 60 

85. La.—New Orleans v New Or¬ 
leans Canal, etc, Co, 29 La.Ann 
861, affirmed 99 US. 97, 26 L.Ed 
409 

Exemption of deposits from taxation 
in general see infra 9 269. 

186. Ohio —Morris Plan Bank of 
Cleveland v. Evatt, 10 Ohio Supp 
82 

; Operation, of statute 

Amendment excepting certain 
classes of deposits from the required 
return was held not retroactive in 
operation—First Nat. Bank of Cin¬ 
cinnati v. Evatt, 16 Ohio Supp 130. 
Taxable situs 

Deposits of domestic corporation in 
domestic bank, which were not with¬ 
drawable by any officer or agent of 
corporation outside the state, had a 
taxable situs in the state.—First Nat. 
Bank of Cincinnati v Evatt, supra. 

Use In business outside of state 

Deposits in domestic bank by do¬ 
mestic corporation which had its 
principal office in state but which op- j 
erated its plant in another state, ! 
which deposits were withdrawable 
only by certain officers having offices 
in state, although constituting de¬ 
posits used in business in a foreign 
state, did not "arise out of business 
transacted outside or* state within 
meaning of code section excepting 
from taxation property of residents 
of state used in, and arising out of, 
business transacted outside state — 
First Nat. Bank of Cincinnati v 
Evatt, supra. 

Bight to withdraw 

Under statute defining "deposits” 
to include every deposit which the 
person owning, holding in trust, or 
having the beneficial interest there¬ 
in is entitled to withdraw in money, 
the fact that defense corporation did 
not draw checks against deposits in 
taxpayer bank until Items purchased 
and invoices therefor were approved 
by the federal government, or that 
deposits were made by defense cor¬ 
poration for specific purpose of pay¬ 
ing therefrom the expenses incurred 
by it in operating its shell-loading 
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plant, or that deposits were moneys 
advanced to the defense corporation 
for such purpose by the federal gov¬ 
ernment, did not make deposits non- 
withdrawable or destroy the ordinary 
relationship between a depositor and 
the bank so as to relieve bank of ob¬ 
ligation of returning such deposits 
for purpose of taxation—First Nat. 
Bank of Cincinnati v. Evatt, supra. 

Deposits la Morris Plan Bank, pur¬ 
suant to deposit agreement between 
borrower and bank whereby deposits 
made by borrower were assigned to 
bank and bank had option of apply¬ 
ing deposit to payment of borrower's 
note, were not taxable deposits with¬ 
in statute providing for assessment 
of taxes on such deposits, where all 
rights, title, and interest of borrower 
as depositor to deposits passed imme¬ 
diately under assignment to bank, 
and such deposits were In fact pay¬ 
ments made by borrower on his loan, 
and no legal right hy way of credit 
accrued to such depositor which was 
taxable as deposit or otherwise.— 
Morris Plan Bank of Cleveland v. 
Evatt. 10 Ohio Supp. 82 

Bsorow accounts of savings and 
loan association, which represented 
monthly payments made by mortga¬ 
gors to amortize annual premiums on 
mortgage insurance, taxes, and insur¬ 
ance on mortgaged property, were not 
taxable in name of association as de¬ 
posits where mortgagors' obligation 
to make monthly payments and obli¬ 
gation of association to apply money 
to stated purposes were absolute and 
money was applied by association 
without order or approval of mort¬ 
gagors —Merchants Sc Mechanics 
Federal Savings & Loan Ass'n of 
Springfield v. Evatt, 6 Ohio Supp. 49, 
affirmed 35 N.E.2d 831, 138 Ohio St. 
457, 136 A.L.B. 1474. 

87. Conn.—Shippee v. Commercial 
Trust Co., 161 A. 731, 115 Conn. 
313. 

61 C.J. p 280 note 62. 

Tax on bank franchises and privileg¬ 
es in general see supra 6 144. 

88. Conn —Shippee v. Commercial 
Trust Co., supra. 

Temporary reoslver 
Conn—Bassett v. Merchants’ Trust 
Co., 161 A. 785, 115 Conn. 364. 
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tax on property. 85 In the ordinary course of bank¬ 
ing, however, the money so deposited is immediately 
transmitted into other forms, usually some kind of 
bankable paper, and is taxable in those forms as 
rights or credits, 90 and hence the deposits are not 
taxable where they have been invested in other 
property or securities, on which the bank pays 
taxes. 91 

Funds deposited in a bank under an order of 
court in a pending suit may be taxed against it 
as receiver. 98 

Taxable to depositor . In some jurisdictions the 
bank is regarded, for taxation purposes, merely as a 
custodian or quasi-trustee of the money deposited, 
and the several sums deposited are taxable to the 
depositors, as discussed supra § 85 b, and not to the 
bank, 98 unless the deposits are credited on the de¬ 
positor’s overdue paper held by the bank, 94 and ex¬ 
cept where the deposits are of a special nature and 
belong to the bank and represent part of its working 
capital and not an indebtedness which it might be 
called on to pay. 95 Furthermore, although under 
the statutes the deposits are returnable by the bank 
and assessable in its name, the ultimate incidence 
of the tax on such deposits is on the depositor where 
under the provisions of the statutes the taxes as¬ 
sessed against the bank on its deposits may be 
charged against such deposits. 98 


84 0.4. S. 

§ 149. -Loans, Investments, and Sepur- 

ities 

A banking corporation la taxable on notos, mort¬ 
gages, bonds, and other securities and evidences of In¬ 
debtedness representing Its loans, discounts, and In¬ 
vestments except where such property Is exempt from 
taxation. 

Under the general laws for the taxation of in¬ 
tangible personal property, owned by corporations, 
or under law 9 relating to banking institutions, a 
banking corporation is taxable on notes, mortgages, 
bonds, and other securities and evidences of in¬ 
debtedness representing its loans, discounts, and in¬ 
vestments, 97 although the investment is made in a 
foreign country, 98 except where such property is 
exempt from taxation; 99 and, where it is so ex¬ 
empt, it cannot be taxed indirectly by including its 
value in the assessed value of stock of stock¬ 
holders 1 Such a tax cannot be imposed, however, 
as against the banking corporation, on notes and 
mortgages made m its name by private persons, 
without its authority, which have not been in its 
possession or control. 2 

In accordance with these rules, a banking corpo¬ 
ration may be taxed on the capital stock, of another 
corporation, owned by it, 3 except that, as has been 
held, a savings bank is not taxable on corporate 
stock or bonds, in which it has invested money re¬ 
ceived on deposit, where such deposits are taxed 


89. N.H.—Wyatt v. State Board of 
Equalization, 70 A. 387, 74 N.H. 
552—Bartlett v. Carter, 59 N H 105. 

90. Colo.—Murray v. Board of 
Com’rs of Washington County, 185 
P. 262, 67 Colo. 14. 

91. Md —State v. Central Sav. Bank, 
10 A. 290, 11 A. 257, 67 Md. 290. 

92. T7.S—Spring Valley Water Co. 
v. City and County of San Fran¬ 
cisco, Cal,, 226 F. 728, 140 C.C A 
209, affirmed 38 S.Ct. 356, 246 US. 
391, 62 LEd 790. 

61 C J. p 280 note 67. 

Taxation of property in custody of 
court or court officer in general 
see supra $ 103. 

93. Pa—In re Schuetz* Estate, 174 
A 832, 114 Pa.Super. 602, remitted 
from 172 A. 865. 315 Pa. 105. 

Tex—Victory v State, Civ.App. 134 
S W2d 477. affirmed 158 S.W.2d 760, 
188 Tex. 285 

61 C.J. p 280 note 71. 

94. Ky.—Commonwealth v. Wathen, 
104 SW. 364, 126 Ky. 573, 31 Ky.L. 
980, 

95. Iowa.—State Exch. Bank v. 
Parkersburg, 83 N.W. 793, 112 Iowa 
104. 

61 CJT. p 289 note 74. 


96. Ohio.—Morris Plan Bank of 
Cleveland y. Evatt, 10 Ohio Supp. 
82, 85. 

Bank regarded as agent of state for 
collection 

“In this view the bank is but an 
agent of the state for the collection 
of taxes ultimately payable by its de¬ 
positors."—Morris Plan Bank of 
Cleveland v. Evatt, supra. 

97 . Mich.—Latham v Detroit Board 
of Assessors, 52 N.W. 15, 91 Mich 
509. 

61 C.J. p 280 note 79. 

Investments in United States securi¬ 
ties see infra § 209. 

Taxation of loans, investments, and 
securities. 

In general see supra 99 78-82. 

Of corporations generally see su¬ 
pra 9 137. 

Of national banks see infra | 150. 

98 . US.—Nevada Bank v. Sedgwick, 
Cal., 104 U.S. Ill, 26 LEd. 703. 

99 . Mass.—U. S. Trust Co. v. Com¬ 
monwealth, 139 N.E. 794, 245 Mass. 
75. 

61 C.J. p 281 note 81. 

Exemption of banks from taxation In 
general see infra 9 269. 

Absolute ownership 

(1) Some statutes providing that 
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certain choses in action shall be reg¬ 
istered for taxation exempt banking 
corporations from listing such papers 
where the bank becomes the absolute 
owner thereof, whether originally 
executed in favor of the bank or ac¬ 
quired by purchase, for the reason 
that such corporations pay taxes on 
their capital stock, surplus, and un¬ 
divided profits in lieu of taxes on 
specific items of their assets—Fed¬ 
eral Nat. Bank v. Miller, 261 P. 206, 
128 Okl. 82 

(2) Under such a statute, & note 
held in due course by a bank, whether 
originally executed in favor of bank 
or acquired by purchase, was not 
subject to registration tax.—Zusman 
v. First State Bank of Lovell, 63 P. 
2d 760, 178 Okl 330. 

1. Wash—Spokane & Eastern Trust 
Co v. Spokane County, 280 P. 3, 163 
Wash 332, followed in 280 P. 854, 
153 Wash. 702. 

8. Iowa—Farmers’ L. & T. Co. v. 

Newton, 66 N.W. 784, 97 Iowa 502. 
61 C.J. p 281 note 83. 

3. N.Y.—People v. Coleman, 81 N.E. 

1022, 136 N.Y. 231. 

61 C.J. p 281 note 84. 

Taxation of shares of stock in bank 
In general see supra 9 146. 
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to the depositors, 4 or to the bank, 6 or where it pays 
a tax on its capital stock. 6 A bank is aho taxable 
on bonds or other securities deposited by it with the 
state auditor to secure the redempton of bills or 
notes issued by it. 7 

§ 150. National Banka 

a. In general 

b. Franchise 

a. In General 

A state or territory has no power to subject a na¬ 
tional bank or its property to taxation, directly or in¬ 
directly, except In so far as It Is permitted by act of 
congress; and the power may be exercised only In 
strict conformity with the permission given and with 
the terms and restrictions attached thereto. 

Since national banks are agencies or instrumen¬ 
talities of the United States government, as dis¬ 
cussed in Banks and Banking § 552, m accordance 
with the principle, stated infra § 207, that it is not 


within the power of a state to lay a tax on such 
agencies or instrumentalities, a state or territory 
has no power to subject a national bank or its 
property to taxation either directly or indirectly, 
except in so far as it is permitted by act of con¬ 
gress. 8 The first permission given the states by 
congress to impose taxes directly affecting national 
banks as such was m the statute of June 3, 1864, 
which became Section 5219 of the Revised Stat¬ 
utes. It was a grant of power to tax national bank 
shares and the real estate of national banks. This 
statute marked the limit of state power to tax until 
the amendment of March 4, 1923, 42 U.S. St. at L. 
p 1499, which kept the historical basis of the tax, 
that on real estate aside, as one on the shares, but 
expressly gave permission for the inclusion of 
“dividends derived therefrom [the shares] in the 
taxable income of an owner or holder thereof,” and 
for a tax on “the income of such associations” un¬ 
der certain conditions 9 This amendment was fol- 


4. Mass—Worcester County Sav 
Inst, v Worcester, 10 Cush. 128 

61 C J. p 281 note 85. 

Taxation on deposits see supra { 148 

0. N H.—Somersworth Sav Bank v 
Somersworth, 44 A. 534, 68 N H 
402. 

0 . p a .—People's Sav. Bank v Mon- 
ongahela River Consol. Coal, etc, 
Co, 29 Pa.Super. 163 

7. Ill—Republic Bank v Hamilton, 
21 Ill. 53 

8 . US —Iowa-Des Moines Nat Bank 
v. Bennett, Iowa, 62 S.Ct 133, 284 
U.S 239, 76 LEd. 265, reversed on 
other grounds Des Moines Savings 
Bank & Trust Co. v. Hunter, 244 N 
W. 309—Maricopa County v. Valley 
Nat. Bank of Phoenix, CCA Anz, 
130 F.2d 356, affirmed Maricopa 
County, Ariz. v. Valley Nat. Bank 
of Phoenix, 63 B Ct 687, 318 U.S 
367, 87 L.Ed 834—People v. Lough- 
man, C.C.AN.Y., 100 F.2d 387—Gul¬ 
ly v. First Nat Bank, CCA Miss, 
81 F.2d 502, reversed on other 
grounds 57 S Ct. 96, 299 U S 109, 81 
L.Ed 70—Hoenig v. Huntington 
Nat. Bank of Columbus, C.C.A Ohio, 
59 F 2d 479, certiorari denied Hunt¬ 
ington Nat. Bank of Columbus v. 
Hoenig, 53 S Ct. 93, 287 U S 648, 77 
LEd. 560—XJ. S. v. Lewis, D.CKy., 
10 F.Supp. 471. 

Ala.—Ward v First Nat. Bank, 142 
So. 93, 225 Ala. 10. 

Colo.—Bedford v. Colorado Nat. Bank 
of Denver, 91 P 2d 469. 104 Colo 
811, followed in Colorado Nat. Bank 
of Denver v. Bedford, 98 P 2d 1120, 
105 Colo. 373, affirmed 60 S Ct 800, 
810 U.S. 41, 84 L.Ed. 1067 

Conn.—First Nat. Bank & Trust Co. 
v. Town of West Haven, 62 A.2d 
671, 135 Conn. 191. 


(Ja—State Revenue Commission v 
Hawkins, 172 SE 845, 48 GaApp 
444 

Idaho —State v Leonardson, 9 P.2d 
1028, 51 Idaho 646 

Ill—People v. First Nat Bank, 184 
NE 645. 351 Ill 435. 

lnd—Davis v Sexton, 200 NE 233, 
210 lnd 138 

Ky—Barnes v Anderson Nat Bank 
of Lawrenceburg, 169 S W 2d 833, 
293 Ky 692, 145 A.L R. 1066—City 
of Shelbyville v. Citizens Bank of 
Shelbyville, 114 IS W 2d 719, 272 Ky. 
559. 

Md —State Tax Commission of Mary¬ 
land v. Baltimore Nat Bank, 180 
A 260, 169 Md 65, appeal dismissed 
and certiorari granted Baltimore 
Nat Bank v State Tax Commis¬ 
sion of Maryland. 56 S.Ct 125, 296 
US 638, 80 LEd 382, affirmed 56 
SCt 417, 297 U.S. 209, 80 LEd 
586 

Mass —Commissioner of Corpora¬ 
tions and Taxation v. Woburn Nat. 
Bank, 53 N E 2d 554, 315 Mass. 505. 

Mich —School Dist. of City of Lans¬ 
ing v City of Lansing, 281 N.W 
883, 286 Mich 244. 

Minn—Irvine v. Spaeth, 209 N.W 
204, 210 Minn. 489, certiorari denied 
62 SCt. 117, 314 US 575, 86 LEd 
466 

Mo —General Am Life Ins. Co. v. 
Bates, 249 S W.2d 458. 

Mont—Corpus juris cited, in. First 
Nat Bank of White Sulphur 
Springs v. Bergan, 169 P.2d 233, 
236, 119 Mont 1, 165 AL.R 1244 

N Y.—Bank of Manhattan Co v. Mur¬ 
phy, 47 N.Y.S.td 524, 267 App Div 
456, affirmed 58 N.E.2d 713, 293 N. 
Y. 515. 

Ohio.—Gray Knox Marble Co. of 
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Knoxville, Tenn., v. Evatt, 16 Ohio 
Supp 151 

Or—First Nat Bank of Portland v 
Marion County, 130 P 2d 9, 169 Or 
595. 

Wash—Federal Land Bank of Spo¬ 
kane v. Statelen, 70 P 2d 1053, 191 
Wash 155—Austin v City of Seat¬ 
tle, 30 P 2d 646, 176 Wash. 654, 93 
ALR 203 

Wis,—Ashland County Bank v Vil¬ 
lage of Butternut, 241 NW. 638, 
208 Wis 90, 82 ALR. 865. 

61 C.J p 281 note 93 
Discrimination against national bank 
stock see infra S 164. 

Mere silenoe of oongrese in such 
respect in itself constitutes a ban — 
Odland v Findley, D C Ohio, 38 F 
Supp. 663, reversed on other grounds. 
CCA, Findley v Odland, 127 F 2d 
948. 

9. U.S—People v Loughman, CC.A. 

NY., 100 F 2d 387 
61 C J. p 286 notes 57-61. 

affect of amendment on existing leg¬ 
islation 

( 1 ) Where a state tax statute pass¬ 
ed prior to 1923 was invalid in view 
of the federal law then existing, it 
did not become operative and effec¬ 
tive by reason of the subsequent fed¬ 
eral amendment of that year—Cen¬ 
tral Nat. Bank of Lincoln v. Suther¬ 
land. 202 N.W. 428, 113 Neb. 126 

(2) If prior to the amendment a 
state had two statutes relating to 
such taxation, one only of which was 
effective because congress had con¬ 
sented thereto, that statute remained 
the only effective law after such 
amendment.—Buder v. First Nat 
Bank, C.C.A.Mo, 16 F.2d 990, certio¬ 
rari denied 47 SCt. 688 , 274 US. 743, 
71 L.Ed. 1321—61 C.J. p 287 note 64. 
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lowed by another amendment on March 25, 1926, 
12 U.S.C.A. § 548, which authorized the states to 
tax such associations "according to or measured by 
their net income,” and brought the statute to its 
present form. 10 The statute thus authorizes four 
alternative methods whereby a state may impose 
a tax on national banking associations located with¬ 
in its limits, 11 and, except as provided therein, the 
state can pursue only one of these methods. 12 The 
various restrictions which the statute places on the 
permitted methods of taxation are designed to pro¬ 
hibit only those systems of state taxation which dis¬ 
criminate in practical operation against national 
banking associations or their shareholders as a 


class. 1 * While the consent to taxation given by 
the statute refers in terms only to the states, it ex¬ 
tends also to territorial governments and sets the 
limits of their exercise of the power. 14 

Exercise of power . The act of congress, under 
which the power of a state to tax a national bank 
is derived, 12 U.S.C.A. § 548, furnishes the ex¬ 
clusive rule and limitations governing such taxa¬ 
tion, 16 and the power may be exercised only in strict 
conformity with such act, 16 and with the terms and 
restrictions attached to the permission given by 
congress, 17 and any attempted taxation of such 
banks, not in conformity with such act of congress 
or permission, is void. 18 Accordingly, a state can- 


10 . U.S.—Tradesmens Nat. Bank of 

Oklahoma City v. Oklahoma Tax 
Commission, Okl, 60 S.Ct. 688 , 809 
US. 660, 84 LEd. 947—People v 
Loughman, C.C.A.N.Y., 100 F.2d 

887. 

Mont.—Johnson v. Meagher County, 
155 P 2d 750, 116 Mont 565, certio¬ 
rari denied 66 S Ct 81, 826 U.S 
679, 90 L Ed. 397, rehearing denied 
66 S.Ct. 164, 326 U.S. 809, 90 L.Ed 
493. 

11 . U.S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S Ct. 688 , 809 
U<S. 660, 84 L.Ed. 947. 

12 . Ga.—State Revenue Commis¬ 
sion v. Hawkins, 172 S.E. 846, 48 
Ga.App. 444. 

Minn.—Irvine v. Spaeth, 299 N.W. 
204, 210 Minn. 489, certiorari de¬ 
nied 62 S.Ct. 117, 314 U.S. 575, 86 
LJ£d. 466. 

61 C.J. p 286 note 62. 

Imposition of one tan as rendering 
another Inoperative 

(1) In view of provision of federal 
statute that the imposition of any 
one of the four forms of taxation au¬ 
thorised shall be in lieu of all others, 
a statute enacting a different method 
and plan of taxation repealed a for¬ 
mer act under which an ad valorem 
tax on shares of stock of state and 
national banks was Imposed—-First 
Nat. Bank of St. Joseph v. Buchanan 
County, 205 S.W.2d 726, 856 Mo. 1204. 

( 2 ) Thus a statute taxing net in¬ 
come of national banks repealed laws 
taxing shares of stock of banking 
corporations, and precluded state 
from levying additional tax on shares 
of stock on ad valorem basis —Board 
of Com'rs of Oklahoma County v. 
State Board of Equalisation, 8 P.2d 
782, 165 Okl. 183. 

( 8 ) So a statute taxing the divi¬ 
dends received from shares in nation¬ 
al banks took the place of a former 
ad valorem tax on such shares.—City 
of Little Rock v. Arkansas Corp. 
Commission, 189 S.W.2d 382, 209 Ark. 
18 . 


(4) Where a state taxes Income 
from shares of a national bank it 
precludes the state, or a municipal¬ 
ity therein, from taxing such shares 
—Citizens’ 6 b Southern Nat Bank v 
City of Atlanta, D.C.Ga., 46 F.2d 88 , 
affirmed, CCA, 53 F.2d 557. 

(5) Conversely, where the state 
has chosen to impose a tax on the 
shares of a national bank, and has 
excepted such banks from the pay¬ 
ment of income taxes, it cannot levy 
and collect income taxes on dividends 
from its shares received by its stock¬ 
holders —State Revenue Commission 
v. Hawkins, 172 S.E. 845. 48 Ga.App 
444. 

( 6 ) Statute imposing a state tax 
on Income of banks was inoperative 
as to national banks in city during 
tax year, where the stock of such 
banks was subject to ad valorem tax 
levied by city for that year.—First 
Nat. Bank of St. Joseph v. Buchanan 
County, 205 S W.2d 726, 356 Mo. 1204. 

13. U.S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct. 688 , 809 
U.S. 560, 84 LEd. 947. 

Minn—Irvine v. Spaeth, 299 NW. 
204, 210 Minn. 489, certiorari denied 
62 SCt. 117, 314 U.S. 575, 86 LEd. 
466 

Discrimination see infra 8 154. 

14. U S,—Posadas v. National City 
Bank of New York, Phil.Islands, 56 
S.Ct 349, 296 US. 497, 80 L.Ed 351 
—Domenech v. National City Bank 
of New York, Puerto Rico, 55 S.Ct. 
366, 294 U.S. 199, 79 L.Ed. 857. 

15. U S.—Iowa-Des Moines Nat. 
Bank v. Bennett, Iowa, 52 S.Ct. 138, 
284 U.S. 239, 76 L.Ed. 265. 

Ariz.—O’Neil v. Valley Nat. Bank of 
Phcenlx, 121 p.2d 646, 58 Ariz 539. 
Colo —Bedford v. Colorado Nat Bank 
of Denver. 91 P. 2 d 469, 104 Colo. 
811, followed in Colorado Nat 
Bank of Denver v. Bedford, 98 P.2d 
1120, 105 Colo. 378,Vfflrmed 60 S.Ct 
800, 310 U.S. 41, 84 LEd 1067. 

Ill —People v. First Nat Bank, 184 : 
N.E. 645, 851 Ill 436. I 
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Mo.—General Am. Life Ins. Co. v. 

Bates, 249 S.W.2d 458. 

Pa.—Commonwealth v. Union Nat. 
Bank of Reading, 44 Pa.Dist 6b Co. 
47, 62 Dauph Co. 13. 

Wis—Ashland County Bank v. Vil¬ 
lage of Butternut, 241 N.W. 688, 
208 Wis. 90. 82 A.L.R. 865. 

61 C.J. p 282 note 12. f ’ 

16. U S —Iowa-Des Moines Nat. 

Bank v. Bennett, Iowa, 52 S.Ct. 
133, 284 U.S. 239, 76 LEd. 265. 

Ala—Ward v. First Nat Bank, 142 
So. 93, 226 Ala. 10 

Idaho—State v. Leonardson, 9 P 2d 
1028, 51 Idaho 646. 

Ill.—People v. First Nat. Bank, 184 
NE 645, 351 Ill 435 
Mont—Corpus Juris cited la First 
Nat. Bank of White Sulphur 
Springs v Bergan, 169 P 2d 233, 
236, 119 Mont. 1, 165 A.L.R. 1244. 

61 C.J. p 282 note 13. 

17. U.S.—Gully v. First Nat Bank 
in Meridian. Miss., 67 SCt 96, 299 
U.S. 109, 81 L Ed. 70. 

Conn—First Nat Bank 6b Trust Co 
v. Town of West Haven, 62 A. 2d 
671, 135 Conn. 191. 

Mont.— Corpus juris dted la First 
Nat. Bank of White Sulphur 
Springs v. Bergan, 169 P 2d 233, 
236, 119 Mont 1, 185 ALR. 1244. 
Ohio —Gray Knox Marble Co. of 
Knoxville, Tenn., v. Evatt, 16 Ohio 
Supp. 151. 

Or—First Nat Bank of Portland v. 
Marion County, 130 P.2d 9, 169 Or. 
695. 

61 C.J. p 282 note 14. 

18. U.S.—'Domenech v. National City 
Bank of New York, Puerto Rico, 55 
S.Ct. 866, 294 U.S. 199, 79 LEd. 
857—Iowa-Des Moines Nat. Bank 
v. Bennett Iowa, 52 S.Ct 133, 284 
U.8. 239, 76 L.Ed. 265—Bank of 
California v. King County, D.C. 
Wash., 16 FBupp. 976. 

Arts.—O’Neil v. Valley Nat. Bank of 
Phoenix, 121 P.2d 646, 68 Ariz. 539. 
Conn.—First Nat Bank 6b Trust Co. 
v. Town of West Haven, 62 A.2d 
671, 135 Conn. 19L 
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not require a national bank to pay a fax on its 
good will, 1 * mortgages, 20 or other loans or in¬ 
vestments, 21 or on its other personal property, 22 
except personal property in which the bank has 
only a special security title, lien, or claim; 22 and a 
state statute laying a tax on the presidents of all 
banks is invalid so far as it purports to affect the 
presidents of the national banks. 24 So a state tax 
is invalid in so far as it attempts to levy a tax 
against a federal land bank for recording deeds 25 
or mortgages. 26 A state tax on nonexistent in¬ 
come, with a minimum measured by dividends paid, 
is not within the permission given by the federal 
statute. 27 

State bank which reorganizes as a national bank 
is liable for all state taxes up to the time it be¬ 
comes a national bank, where the enabling act re¬ 
quires it to pay such taxes. 26 

b. Franchise 

Congress has power to authorize a state to Impose 
a tax on the franchise of a national banking associa¬ 
tion, and has exercised this power by enacting the stat¬ 
ute providing for a tax on such associations according 
to, or measured by, the entire net income received from 
all sources. 

Although the franchises and operations of banks 
chartered by the United States are not taxable by 
the state by virtue of state powers of taxation ex¬ 
cept with the consent of the federal government, 29 


the power of congress to authorize a state to im¬ 
pose a tax on the franchise of a national banking 
association cannot now be doubted, 30 and any im¬ 
munity attaching to the franchise by virtue of the 
statute as it read prior to the 1926 amendment 
could be withdrawn by congress and the franchise 
subjected to state taxing power. 31 In the statute, 
12 U.S.C.A. § 548, authorizing four alternative 
methods whereby a state may impose a tax on na¬ 
tional banking associations located within its lim¬ 
its, the method numbered (4) which provides for 
a tax on such associations according to, or meas¬ 
ured by, the entire net income received from all 
sources, subject only to certain restrictions as to 
the rate, which method was added to the three 
previously authorized by an amendment of March 
25, 1926, plainly authorizes a franchise tax meas¬ 
ured by net income including interest on tax-immune 
federal securities, 32 and a state statute which im¬ 
poses such a tax is valid, 33 even though it includes 
within the measure of its tax income which prior 
to the amendment had been expressly excluded, 
in view of the fact that the change of policy was 
made pursuant to express authorization of the fed¬ 
eral statute. 34 

§ 151. - Capital Stock; Surplus 

Neither the capital stock nor the surplus and undi¬ 
vided profits of a national bank are subject to taxation 


Ill.—People v. First Nat Bank, 184 
NE 646, 361 Ill. 436 

Minn—Irvine v Spaeth, 299 NW. 
204, 210 Minn 489, certiorari denied 
62 S.Ct. 117, 314 U.S. 676, 86 LEd 
466. 

61 C.J. p 283 note 16. 

19. Ohio —Doerfler v. State Tax 
Commission, 21 Ohio N P., N.S, 
861. 

20. Nev —Winnemucca First Nat 
Bank v. Kreig, 32 P 641, 21 Nev 
404. 

21 . Nev.—Winnemucca First Nat 
Bank v. Kreig, supra. 

22. TJ.S—Gully v First Nat. Bank, 
C.C.A.M1SS., 81 F.2d 602, reversed 
on other grounds 67 S Ct. 96, 299 
U.S. 109, 81 L Ed. 70—National City 
Bank of New York v. Domenech, C. 
C.A.Puerto Rico, 71 F 2d 13, af¬ 
firmed 66 SCt. 866 , 294 US 199, 79 
LEd, 867—Bank of California v 
King County, D.C.Wash., 16 F. 
Supp. 976. 

Arts —State Tax Commission v. Shat- 
tuck, 88 P.2d 631, 44 Aris 379. 

Cal.—Trabue Pittman Corp v Los 
Angeles County, 176 P.2d 612, 29 
Cal 2d 386. 

Conn.—First Nat Bank ft Trust Co. 
v. Town of West Haven, 62 A. 2d 
071, 186 Conn. 19L 


Or—First Nat Bank of Portland v 
Marion County, 130 P 2d 9, 169 Or. 
595 

61 C.J. p 282 note 6. 

23. Wash—Chase Nat Bank of City 
of New York v. Spokane County, 
215 P 374, 125 Wash 1 

24. Ga—Linton v. Childs, 82 SE 
617, 105 Ga 667. 

25. Va—Federal Land Bank of Bal¬ 
timore v. Hubard, 178 S E 16, 163 
Va. 860. 

26. U.S—Federal Land Bank of 
New Orleans v Crosland, Ala, 43 
SCt 386. 261 US. 374, 67 LEd. 703, 
29 ALR 1. 

27. Mass—Commissioner of Corpo¬ 
rations and Taxation v. Woburn 
Nat. Bank, 53 N E 2d 554, 315 Mass. 
505 

Taxation of Income of national bank 
generally see infra 8 1093. 

28. Pa.—Manufacturers/ etc., Bank 
v. Commonwealth, 72 Pa. 70. 

28. Ga,—State Revenue Commission 
v. Hawkins, 172 S.E. 845, 48 Ga. 
App 444. 

30. Okl—Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct. 688, 809 
U.S. 560, 84 L.Bd 947. 

81. Okl—Tradesmens Nat Bank of 
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Oklahoma City v Oklahoma Tax 
Commission, supra. 

Prior to amendment of statute 
many cases held that the state was 
without power to impose a tax on the 
franchise of a national bank.—State 
v. Clement Nat Bank. 78 A. 944, 84 
Vt 167, Ann Cas 1912D, 22, affirmed 
34 *SCt 31. 231 US 120, 58 LEd 147 
—61 C.J p 282 note 99. 

32. US —Tradesmens Nat Bank of 
Oklahoma City v Oklahoma Tax 
Commission, Okl., 60 S.Ct. 688 , 309 
U.S. 660. 84 L Ed 947. 

State not authorized to impose 11- 
,cense, privilege, occupation, sales, 
use, or other excise tax on nation¬ 
al bank see Licenses 8 29 a. 

33. U.S.—-Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, supra. 

3ft U.S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, supra. 

Okl.—First Nat. Bank v. Oklahoma 
Tax Commission, 90 P.2d 438, 185 
Okl. 98. 

Held franchise tax, not income tax 

Okl.—Tradesmens Nat. Bank of Okla¬ 
homa City v. Oklahoma Tax Com¬ 
mission, 95 P 2d 121, 185 Okl. 656, 
affirmed 60 SCt 688 , 309 US. 560. 
84 LEd. 947. 
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by the ititH or by thoir authority without tho consent 
of eongroM' 

The capital stock of a national bank considered 
as the property of the bank and as distinct from the 
interests of its stockholders, as represented by their 
shares of stock, is not subject to any taxation, 
without the consent of congress, by the states or by 
their authority, 36 and, as a general rule, the only 
way such stock can be reached is by an assess¬ 
ment of the shares of the different stockholders. 36 
The fact that the bank returns its capital for taxa¬ 
tion doe 9 not estop it from asserting that it is 
not subject to taxation and refusing to pay the 
tax, 37 unless such return is accompanied by other 
acts showing an intention to pay the tax. 38 So also 
the fact that the tax on a national bank is based 
on its capital stock, surplus, undivided profits and 
other property, 39 or is measured by the value of its 
shares of stock, 40 is not equivalent to a tax on the 
shareholders in respect of their shares, and the 
tax is invalid under the federal statute. 

Shares of a state bank which are owned by a na¬ 
tional bank are not taxable as such, 41 but, being 
capital, can be reached only by a tax on the shares 
of the national bank, 42 and are to be considered as 
an asset of the bank, in determining the value of 
the stock taxable to its stockholders. 43 

Surplus. Where not authorized by the federal 


or state statute, the surplus and undivided profits 
of a national bank cannot be taxed eo nomine 
against the bank 44 or against the shareholders. 46 
It has been held, however, that the taxation by a 
state, of the surplus capital of a national bank, in 
excess of the amount required to be carried to its 
surplus fund, is not in conflict with the federal 
statutes or an encroachment on the constitutional 
powers of the federal government, 46 since it is 
not taxation of the means or agencies employed by 
the federal government for the execution of its 
constitutional powers, but is the taxation of the 
property of such agents, and is in effect the taxa¬ 
tion of shareholders on the market value of their 
shares. 47 

§ 152. - Real Estate 

By the express authority of congress, the real prop¬ 
erty of a national bank Is subject to taxation by, or 
under the authority of, the states or territories to the 
same extent, according to Its value, as other real prop¬ 
erty Is taxed. 

Under the express provisions of the federal stat¬ 
ute relating to the taxation of national banking as¬ 
sociations, 12 U.S.C.A. § 548, the real property of a 
national bank, distinct from its capital, is subject to 
taxation to the same extent, according to its value, 
as other real property is taxed, by or under the 
authority of the states 48 or by or under the au- 


35. Ga.—State Revenue Commission 
▼ Hawkins, 172 S.E 845, 48 Ga 
App. 444. 

Md.—State Tax Commission v. Balti¬ 
more Nat. Bank. 199 A. 119, 174 Md. 
403. 

Mich.—School Dist. of City of Lans¬ 
ing: v. City of Lansing:, 281 N.W 
883, 286 Mich 244. 

61 C.J. p 283 note 18. 

Taxation of shares of stockholders 
see infra | 163. 

Branch located la territory 

Taxation by territorial government 
of capital of national banking asso¬ 
ciation located In continental United 
States and conducting banking busi¬ 
ness through branches in territory is 
not authorized by federal statute au¬ 
thorizing taxation of shares of na¬ 
tional banking associations, since 
taxation of a bank’s branch is a tax¬ 
ation of bank—Posadas v. National 
City Bank of New York, Phil.Islands, 
56 S.Ct. 349, 296 US 497, 80 L.Bd. 
851—Domenech v National City Bank 
of New York, Puerto Rico, 55 S.Ct. 
366. 294 U.S. 199. 79 L.Bd. 887. 

86 . N.Y.—McMahon v. Palmer, 6 N. 
B. 400, 102 N.Y 176, 66 Am R. 796j 
affirmed 133 U.S. 660, 33 L.Bd. 772. 
61 C X p 283 note 19. 

87- Idaho.—Weiser Nat. Bank v. 

Jeffreys, 96 P. 23, 14 Idaho 669. 

61 C.J. p 288 note 20. 


Effect of return of list by taxpayer 
in general see infra 5 401 

38. Tex —Lampasas First Nat. Bank 
v Lampasas, 78 S W. 42, 33 Tex. 
Civ.App 530 

61 C.J. p 283 note 21. 

39. US—First Nat. Bank of Gulf¬ 
port, Miss , v Adams, Miss , 42 S Ct 
323, 258 US 362, 66 L Ed 661 

Mich—School Dist. of City of Lans¬ 
ing v. City of Lansing, 281 N.W. 
883, 286 Mich. 244. 

4a Ill—People v First Nat Bank, 
184 NE 645, 851 Ill 435. 

41 . U.S.—Bank of California, Na¬ 
tional Ass’n v Richardson, Cal., 39 
SCt 165, 248 US. 476, 63 L Ed 
372. 

Cal.—Bank of California, Nat. Ass'n 
v. Roberts, 160 P. 225, 173 Cal. 398. 
Taxation of shares of stock in a: 
National bank generally see infra 
§ 153 

State bank generally see supra I 
146. 

43 . US—Bank of California, Na¬ 
tional Ass’n v. Richardson, Cal., 39 
SCt. 165, 248 U.S. 476, 63 L.Bd 
372, 

43 . U.S—Bank of California, Nat 
Ass’n v. Richardson, Cal., 39 S.Ct. 
165, 248 US. 476, 63 L.Bd. 372. 

44 . Mich.—School Dist of City of 
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Lansing v. City of Lansing, 281 N. 
W. 883, 286 Mich 244. 

61 C J. p 283 note 23. 

46 . Fla.—Roberts v. American Nat 
Bank of Pensacola, 121 So 554, 97 
Fla. 411, followed in Folsom v 
First Nat Bank, 121 So 559, 97 Fla 
425, and 121 So 560, 97 Fla 424 
Taxation of shares of stockholders in 
general see infra $ 153. 

46 . NH—-Peterborough First Nat 
Bank v. Peterborough, 56 NH 38, 
32 Am.R. 416. 

47 . N H.—Peterborough First Nat 
Bank v. Peterborough, supra. 

61 C.J. p 283 note 26. 

48 . U S.—Stephens v. Reed, C.C A. 
Pa., 121 F.2d 696. 

Cal—Trabue Pittman Corp. v. Los 
Angeles County, 175 P 2d 512, 29 
Cal.2d 385. 

Mont—Miners Nat Bank of Butte v 
Silver Bow County, 148 P.2d 538, 
116 Mont. 81. 

61 C.J. p 284 notes 27, 80. 

Ad valorem tax 

“According to its value," as used 
in statute retaining In the states and 
their subdivisions the power to tax 
real property of a national bank to 
the same extent according to its 
value, as other real property is taxed, 
does not limit the manner of collec¬ 
tion of state taxes but merely limits 
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thority of the territories. 4 ® What constitutes real 
property for taxation purposes within the meaning 
of the federal law is determinable by the law of the 
state as long as there is reasonable basis for the 
determination and no discrimination against federal 
instrumentalities. 60 

The right to tax such property being thus estab¬ 
lished its liability to taxation in particular states or 
territories depends on the statutes thereof, 51 and 
hence such real estate cannot be taxed where the 
statute does not contemplate such taxation, 62 and 
under the provisions of some statutes the real estate 
is not subject to direct taxation where it constitutes 
a part of the bank’s capital 53 or is used by it m 
the transaction of its business. 64 If a portion of the 
capital of the bank is invested in real estate and 
the bank is taxed on such real estate, its value 
should be deducted in estimating the value of the 
stock for the purpose of taxing the shareholders 
on their shares; 66 or, conversely, if the share¬ 
holders are taxed on the full market value of their 
shares without any deduction, such real property, 
in order to avoid double taxation, should not be 
assessed as such against the bank. 66 Unjustified 
differences in the classification of property without 
accompanying disparity in tax consequences do 
not result in exceeding the authority to tax the real 
property of national banks to the same extent, ac¬ 
cording to its value, as other real property is 
taxed. 67 


§ 153. - Shares of Stockholders 

a. In general 

b. Shares owned by agency of federal 

government 

c. Effect of investment of bank’s cap¬ 

ital in nontaxable securities 

d. Assessment against, or payment of tax 

by, bank 

e. Nonresident stockholders 

a. In General 

Although a state has no power to tax shares of 
stock of national banks without the consent of con¬ 
gress, under the consent expressly given by the fed¬ 
eral statute such shares may be taxed as the personal 
property of the respective shareholders by, or under 
the authority of, state or territorial statutes enacted in 
conformity with the limitations and restrictions pre¬ 
scribed by the federal statute. 

No power to tax shares of stock of national 
banking associations is reserved to the states by the 
constitution. 58 Their power to tax such shares 
exists only by consent of congress, 69 and, without 
that consent, no such tax can be imposed, levied, 
assessed, or collected by, or under the authority of, 
any state 60 

Congress, by § 5219 of the Revised Statutes, 12 
U.S.C A § 548, which has been held constitutional, 61 
consented on certain conditions to state taxation of 
shares of stock of national banking associations. 62 


the tax which a state might levy to 
an ad valorem tax levied on the same 
basis as all real estate similarly sit¬ 
uated in the taxing district—Land 
Title Bank & Trust Co. v. Ward, D.C. 
Pa , 20 F Supp. 810. 

Banking' fixtures and equipment of 
national bank, if taxable at all by the 
state as the property of the bank, 
could be taxed only as realty—First 
Nat Bank of Portland v Marion 
County, 130 P.2d 9, 169 Or. 695. 

49. U.S.—Talbott v. Silver Bow 

County, Mont, 11 S Ct 694, 139 
US. 438, 35 LEd 210. 

61 C.J. p 284 note 29. 

60. Cal.—Trabue Pittman Corp. v 
Los Angeles County, 176 P.2d 612, 
29 Cal.2d 886 

61. Wis—Superior First Nat. Bank 
v. Douglas County, 102 N.W. 315, 
124 Wis. 16. 

61 C.J p 284 note 80. 

88. Tex.—Rosenberg v. Weekes, 4 S. 
W. 899, 67 Tex. 678. 

63. Wis—Superior First Nat Bank 
v. Douglas County, 102 N.W. 315, 
124 Wis. 16. 

61 C.J. p 284 note 32. 

Taxation of capital stock in general 
see supra § 151. 


54. Conn—Middletown Nat. Bank v. 
Middletown, 51 A. 138, 74 Conn 
449 

61 C.J. p 284 note 33. 

56. Ind —Loftin v. Citizens* Nat. 
Bank, 85 Ind 341. 

61 C J p 284 note 34. 

Taxation of shares of stockholders in 
general see infra 9 153. 

Taxation on capital and on shares as 
double taxation see supra 9 49. 

56. Minn.—Rice County v. Citizens’ 
Nat. Bank, 23 Minn. 280. 

61 C.J. p 284 note 36. 

67. Cal.—Simms v. Los Angeles 
County, 217 P 2d 936, 35 Cal 2d 303, 
certiorari denied 71 S Ct 207, 340 
U*S 891, 95 LEd. 646, rehearing 
denied 71 S Ct. 291, 840 U S 916, 95 
LEd. 662. 

58. U.S.—Maricopa County v. Valley 
Nat. Bank of Phoenix, C C.A Ariz , 
130 F 2d 356, affirmed 63 S Ct. 687, 
318 U.S. 357, 87 LEd. 834. 

59. U S —Maricopa County v. Valley 
Nat Bank of Phoenix, supra. 

60. US —Maricopa County v. Valley 
Nat. Bank of Phoenix, supra—Gully 
v. First Nat. Bank, C.CAMiss., 81 
F.2d 502, reversed on other grounds 
67 S.Ct. 96, 299 U.S. 109, 81 LEd 
70—Koenig v. Huntington Nat. 
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Bank of Columbus, C.C.A.Ohio, 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat Bank of Columbus v 
Hoenig, 53 S.Ct 93, 287 U.S. 648, 
77 LEd. 660. 

Ala—Phelps v. Union Bank ft Trust 
Co. 142 So. 552, 225 Ala. 238, af¬ 
firmed 53 SCt 321, 288 US. 481, 
77 LEd. 687, 83 A L R 1438. 

Ga —State Revenue Commission v 
Hawkins. 172 SE. 845, 48 Ga.App. 
444. 

Minn—Cherokee State Bank of St 
Paul v. Wallace, 279 N.W. 410, 202 
Minn. 582. 

N Y.—People's Nat Bank ft Trust 
Co. of White Plains v. Westchester 
County, 186 N.E. 405. 261 N.Y. 342 
Mere sUenoe of oongress m such 

respect in itself constitutes a ban.— 

Odland v. Findley, DC Ohio, 38 F. 

Supp. 563, reversed on other grounds, 

C C.A., Findley v. Odland, 127 F.2d 

948. 

61. U.S.—Buder v. First Nat. Bank, 
C C.A Mo, 16 F.2d 990, certiorari 
denied 47 S.Ct. 688, 274 U.S. 743, 71 
LEd. 1321. 

¥ 

82. U S —Maricopa County, Aria., v. 
Valley Nat Bank of Phoenix, Ariz, 
63 S.Ct. 587, 318 U.S. 357, 87 LEd. 
834. 
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A privilege is conferred by such cbftsent for which 
nothing is given by the state or received by the 
United States 63 and which is, therefore, a mere 
bounty, a pure gratuity, which can be withdrawn by 
congress at any time, 64 and which is merely a waiv¬ 
er of the immunity against taxes being assessed on 
that type of property, enabling the legislature to 
tax through the authority delegated by the state 
constitution. 66 Accordingly, subject to the provi¬ 
sions against discrimination, which are discussed 
infra § 154, shares of stock in a national bank may 
be taxed as the personal property of the respective 
shareholders, by or under the authority of the 
statutes of the state 66 or territory. 67 Thus, shares 
of 6tock in a national bank may be taxed when held 
by private individuals, 66 private firms, 66 and private 
corporations, not exempt from taxation thereon, 70 
including state banks and trust companies. 71 This 
act of congress is merely permissive and does not 
require the taxation of shares of national bank 


stock in tiie absence of local legislation providing 
therefor, 72 and such shares cannot be taxed where 
the state legislature has not authorized it, 73 or 
where the local statute is invalid. 74 Where the state 
income tax statute does not tax the bank or its 
shares, shares of a national bank having branches 
may be taxed locally where a branch is located, 
in proportion to its capital there employed. 76 

Conformity with federal statute . Shares of na¬ 
tional bank stock may be taxed by a state or ter¬ 
ritory only in conformity with the limitations and 
restrictions, as to the manner and extent of such 
taxation, prescribed by the federal statute permit¬ 
ting it, 76 otherwise the state tax statute or taxation 
is void. 77 Taxation of such shares is also subject 
to the principles of double taxation. 76 A limitation 
in the state constitution on the power of the legis¬ 
lature to levy a direct tax on property is a limita¬ 
tion on the inherent power of the state, and not on 
the power to tax delegated by the federal statute, 


Ill —Price Flavoring Extract Co. v. 
Lindhelmer, 14 N E 2d 476, 368 Ill. 
450. 

Mont—-Miners Nat. Bank of Butte v. 
Silver Bow County, 148 P 2d 638, 

116 Mont. 31. 

61 C J. p 284 notes 37-38 

68. U.S.—Maricopa County v. Valley 
N«tt Bank of Phoenix, C.C.AAriz, 
130 F 2d 356, affirmed 63 S Ct 687, 
318 U.S. 357, 87 L Ed 834. 

64. US —Maricopa County v Valley 
Nat. Bank of Phoenix, supra. 

68 . La.—Flournoy v. First Nat. 
dank of Shreveport, 3 So. 2d 244, 

117 La. 1067. 

66 . U.S —Baltimore Nat. Bank v 
State Tax Commission of Mary¬ 
land, Md., 66 act 417, 297 U.S 209, 

80LBd 586. 

Ill—People v. First Nat. Bank, 184 
N.E. 646. 351 Ill. 435. 

Pa.—Commonwealth v. First Nat 
Bank of Scranton, 48 PaDist. & 
Co. 899, 68 Dauph.Co. 245. 

01 C.J. P 285 note 40. 

Assessment of shares of bank stock 
see infra | 424. 

Place of taxation see infra 9 336. 
Taxation of shares of stockholders: 
Generally see supra S 136. 

Ip banks in general see supra | 146. 
Applicability to all banks 

Statutes concerning property sub¬ 
ject to local taxation and the taxa¬ 
tion of shares of national banks were 
intended to apply to all banks doing 
business In the state created under 
laws of state or under act of con¬ 
gress—Land v. Kentucky Joint 
Stock Land Bank of Lexington, 131 
S.W.24 838. 279 Ky. 645. 

Preferred stock of national banks 
is within purview of statute requiring 
assessment and taxation of bank 


stockholders on value of their shares, 
even though such banks were not au¬ 
thorized to issue preferred stock 
when statute was enacted —First 
Nat Bank v. State Tax Commission, 
92 P 2d 987, 43 N.M 307, certiorari 
denied 60 S Ct 173, 308 U.S. 515, 84 
LEd 439. 

67. Idaho.—People v. Moore, 1 Idaho 
504 

61 C J p 285 note 41. 

68. Me —In re Opinion of the Justic¬ 
es, 177 A. 897, 133 Me. 521. 

69. Me.—In re Opinion of the Justic¬ 
es, supra. 

70. Me —In re Opinion of the Justic¬ 
es, supra 

Shares owned by agency of federal 
government see infra subdivision b 
of this section. 

Exempt religious, oharltable, and 
educational institutions 

Shares of national bank stock own¬ 
ed by religious, charitable, and edu¬ 
cational institutions were held not in¬ 
tended by the legislature to be taxed 
—Commonwealth v First Nat. Bank 
of Scranton, 48 PaDist. & Co. 399, 
53 Dauph Co. 245. 

71. Pa—Commonwealth v. First Nat. 
Bank of Scranton, supra. 

Shares owned by another national 
bank see infra subdivision b of this 
section. 

72. Ariz.—State Nat. Bank v. Long, 
57 P. 639, 6 Ariz. 311. 

78. Minn.—Smith v. Webb, 11 Minn. 
500 

61 C.J. p 285 note 41 [bj. 

74. N.Y.—Sandy Hill First Nat. 
Bank v. Fancher, 48 N.Y. 524. 

75. US —Citizens' & Southern Ndt 
Bank v. City of Atlanta, D.C.Ga, 
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46 F 2d 88, affirmed, C.C.A., 53 F. 
2d 557. 

76. US—U. S v. Lewis, D.C Ky, 
10 FSupp. 471. 

Ala—Phelps v. Union Bank A Trust 
Co, 142 So. 552, 225 Ala 238, af¬ 
firmed 53 SCt 321, 288 US 481, 
77 LEd. 687, 83 A.L R. 1438. 

Ill.—Price Flavoring Extract Co. v. 
Lindhelmer, 14 N E 2d 476, 868 Ill. 
460 

Minn—Cherokee State Bank of St 
Paul v Wallace, 279 N.W. 410, 202 
Minn. 582 

N Y —People's Nat Bank & Trust Co. 
of White Plains v. Westchester 
County, 185 NE 405, 261 N.Y. 
342. 

61 C J p 285 note 45. 

Statute held to effect no change in 
method of taxation 
The statute imposing tax on Income 
from any source, unless expressly ex¬ 
empted thereby or not taxable un¬ 
der state constitution or federal Con¬ 
stitution, did not change state’s meth¬ 
od of taxing shares of national banks* 
stock by substituting tax on divi¬ 
dends thereon for ad valorem tax 
on such shares—Johnson v. Meagher 
County, 155 P.2d 750, 116 Mont. 566, 
certiorari denied 66 S.Ct 81, 326 U. 
S 679, 90 L.Ed. 397, rehearing de¬ 
nied 66 SCt. 164, 326 U.S. 809, 90 
L.Ed 493. 

77. Fla—Roberts v. American Nat. 
Bank of Pensacola, 121 So. 554, 
97 Fla. 411. 

61 C.J. p 286 note 47. 

78. Iowa.—Security Sav. Bank v. 
Waterloo Board of Review, 178 N. 
W. 562, 189 Iowa 463. 

61 C.J. p 286 note 48. 

Tax on capital and on shares of 
stock as double taxation in general 
see supra | 49. 
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12 U.S.C.A. § 548, the limitation on that power 
being found in such statute. 79 

Nature of tax. Taxation of such shares of stock 
is a tax on the shares of the respective share¬ 
holders, as their personal property, and not a tax 
on the capital or property of the bank, 80 or on 
securities in which such capital is invested; 81 and 
therefore it is measured by the value of the shares 
and not by the assets of the bank without deduction 
of its liabilities. 82 The tax is on the whole interest 
of the stockholder represented by the stock, includ¬ 
ing his interest as such in the surplus and un¬ 
divided profits as well as in the authorized capi¬ 
tal and assets of the bank; 83 and its validity is 
not affected by the fact that the assessor is required 
to make his valuation of the shares from the bank’s 
statement of its capital, surplus, and undivided pro¬ 
fits, 84 or, as discussed infra subdivision c of this 
section, by the fact that the capital of the bank is 
invested in nontaxable securities. With respect to 
shares owned by another corporation, the tax is 
not laid directly on the capital, reserves, or surplus 
of the shareholder, whatever its indirect effect, 85 
and hence statutes providing for exemption from 
taxation of the shareholder, its franchise, capital, 
reserves, surplus, and income will not prevent the 
taxation by the state of shares of national bank 
stock owned by it. 86 

Increase of stock. If the bank increases its capi¬ 
tal stock, the new shares are not taxable until the 
increase has been properly approved by the con¬ 
troller of the currency and a certificate issued 
to the stockholder, 87 notwithstanding they are paid 
for before that time and are included in a dividend 


declaration. 88 

Tax on the business of a national bank is not a 
tax on the shares of stock, and therefore is not 
permitted by the provision of the federal statute 
relating to taxes on shares. 89 

Joint-stock land bank . Under the federal stat¬ 
ute, 12 U S.C.A. § 932, relating to state taxation of 
shareholders of joint-stock land banks and permit¬ 
ting assessment and taxation thereof in the manner 
authorized by the statute relating to taxation of 
the shares of national banks, 12 U.S.C.A. § 548, 
congress did not intend the shares of stock of a 
joint-stock land bank to escape taxation by the au¬ 
thorities of the domiciliary state, but authorized the 
state authorities to proceed against such shares of 
stock as other personal property of such owner or 
holder is assessed, and permitted such shares to 
be included in the valuation of the personal property 
of such owner or holder. 90 Such a bank is a na¬ 
tional bank within a state statute with respect to 
the taxation of shares of national banks. 91 

b. Shares Owned by Agency of Federal Govern¬ 
ment 

Under the federal statute, shares of a national bank¬ 
ing association which are owned by an agency of the 
federal government are subjected to state taxation. 

The act of congress subjecting all shares of na¬ 
tional banking associations to taxation by the state 
renders such shares so taxable even though an agen¬ 
cy of the federal government is the owner thereof. 92 

National bank . A national bank may be taxed as 
stockholder on shares held by it in other national 
banks, 93 and the shares so held cannot be con- 


79. Ala—Phelps v. Union Bank & 
Trust Co, 142 So 552, 225 Ala 238, 
affirmed 53 S Ct. 321, 288 U.S 481, 
77 LEd. 687, 83 A.LR 1438. 

80. U.S —Gully v First Nat Bank, 
C.C.A Miss., 81 F 2d 502, reversed 
on other grounds 57 S.Ct. 96, 299 
U.S. 109, 81 LEd. 70—U S v. Lew¬ 
is, D C.Ky, 10 FSupp 471. 

Ill.—People v. First Nat. Bank, 184 
N.E. 645, 351 Ill. 435. 

NM—First Nat Bank v. State Tax 
Commission, 92 P.2d 987, 43 N M 
807, certiorari denied 60 S.Ct. 173, 
308 U.S. 515, 84 L.Ed 439. 

Ohio.—Union Sav. Bank of Bellaire 
v. Pancoast, 60 N.E 2d 157, 142 
Ohio St. 6, affirmed First Nat. Bank 
of St. Clairsville, Ohio v. Findley, 
64 S.Ct. 260, 320 U.S. 714, 88 LEd. 
420, and Second Nat. Bank of St. 
Clairsville, Ohio v. Findley, 64 S 
CL 260, 320 U.S. 714, 88 L.Ed 420. 

Pa.—Commonwealth v. First Nat 
Bank of Scranton, 48 Pa.Dist Sc Co. 
899, 68 Daaph.Co. 245. 

81 C.J. p 886 not* 49. 


81. Iowa.—First Nat. Bank v. An¬ 
derson, 192 NW. 6, 196 Iowa 587, 
reversed on other grounds 46 S 
Ct. 135, 269 US. 341, 70 LEd 295 

61 C J p 287 note 75. 

82. U S—State of Minnesota v First 
Nat. Bank, Minn., 47 S.Ct. 468, 273 
US 661, 71 LEd 774. 

Assessment of shares of bank stock 
in general see infra 8 424. 

83. US —Covington City Nat Bank 
y. Covington, C C.Ky., 21 F. 484. 

84. U.S.—Hannan v. First Nat. Bank, 
C.CAIowa, 269 F. 527, appeal dis¬ 
missed 45 SCt. 9, 266 U.S. 638, 69 
LEd. 482. 

85. US—Baltimore Nat. Bank v 
State Tax Commission of Maryland, 
Md, 56 SCt. 417, 297 US. 209, 
80 LEd. 586. 

88. US —Baltimore Nat. Bank v. 
State Tax Commission of Maryland, 
supra 

87. S.C.—Charleston v. People's Nat 
Bank, 6 S.C. 108, 22 Am.R. 1. 
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88. SC —Charleston v. People's Nat. 
Bank, supra. 

89. Pa —Pittsburg v. Pittsburg First 
Nat Bank, 55 Pa. 45 

State tax on franchise of national 
bank generally see supra 9 150 b. 

90. Ky,—Land v. Kentucky Joint 
Stock Land Bank of Lexington, 131 
S W2d 838, 279 Ky. 645, 

Tex—First Trust Joint Stock Land 
Bank of Chicago v. City of Dallas, 
Civ.App., .167 S.W.2d 783, error re¬ 
fused. 

91. Ky.—Land v. Kentucky Joint 
Stock Land Bank of Lexington, 131 
S.W.2d 838, 279 Ky. 645. 

92. U.S.—Baltimore Nat Bank ▼. 
State Tax Commission of Maryland, 
56 S.Ct 417, 297 U.S. 209, 80 L. 
Ed. 586. 

93. U.S —Baltimore Nat Bank v. 
State Tax Commission of Maryland 
supra. 

Pa.—Commonwealth v. First Nat 
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sidered as assets of the owner bank for the purpose 
of taxing its stockholders on their shares. 94 Shares 
of stock in a federal reserve bank owned by a 
national bank are taxable under the federal stat¬ 
ute, 96 notwithstanding the capital stock of the 
federal reserve bank is exempt from taxation. 96 

Reconstruction Finance Corporation . Under the 
consent given by congress, 12 U.S.C.A. § 548, pre¬ 
ferred shares of a national bank held by the Re¬ 
construction Finance Corporation were subject to 
state taxation. 97 As to such shares, the consent 
was withdrawn by the Act of Congress of March 20, 
1936, 12 U.S.C.A. § 51 d, 98 which was held consti¬ 
tutional, 99 even though it prevented the enforcement 
of tax liens impressed on the stock before the ef¬ 
fective date of the Act 1 

c. Effect of Investment of Bank’s Capital in 
Nontaxable Securities 

The state may tax the shareholders on their shares 
of stock in a national bank notwithstanding some or 
all of the capital of the bank, which is considered in 
valuing the shares, is Invested In nontaxable property 
or securities. 

Since a tax on the shares of stock in a national 
bank is a tax on the stockholders and not a tax on 
the capital or property of the bank, or on securities 
in which such capital is invested, as discussed supra 


subdivision a of this section, the state may tax 
the shareholders on their shares of stock m a na¬ 
tional bank, notwithstanding some or all of the 
capital of the bank, which is considered in valuing 
the shares, is invested in nontaxable property or se¬ 
curities, 2 such as in securities in the United States 
government. 3 It has been held, however, that, 
where there is a contract between the state and the 
bank with respect to the exemption of the bonds or 
securities from taxation, such exemption extends 
to its shares of stock in the hands of individual 
shareholders and entitles them to a deduction from 
the value of their shares for that proportion of the 
value invested in the bonds. 4 

d. Assessment against, or Payment of Tax by, 
Bank 

The validity of the tax at being a tax against the 
stockholders and not against the bank Is not affected 
by the fact that the statute makes the bank an agent of 
the stockholders or collector to collect the tax, as by 
requiring the shares to be assessed in the name of the 
bank or requiring the bank In the first Instance to pay 
the taxes assessed against the stockholders. 

As in the case of banks in general, as discussed 
supra § 146 c, the validity of the tax, as being a 
tax against the stockholders and not against the 
bank, is not affected by the fact that the statute, in 
effect, makes the bank an agent of the stockholders 


Bank of Scranton, 48 Pa Dist & Co 
399, 53 Dauph Co 245 
61 C.J. p 288 note 86. 

Shares owned by state banks and 
trust companies see Bupra subdi¬ 
vision a of this section 
Effeot of exemption of oapltal, sur¬ 
plus, and Income 

Statute exempting: Reconstruction 
Finance Corporation's capital, sur¬ 
plus. and Income from taxation does 
not extend exemption applicable to , 
federal agencies generally so as to 
withdraw from state taxation stock 
which one national bank may hold in 
another.—State Tax Commission of 
Maryland v Baltimore Nat. Bank, 
180 A. 260. 169 Md. 66, appeal dis¬ 
missed and certiorari granted Bal¬ 
timore Nat Bank v. State Tax Com¬ 
mission of Maryland, 56 S Ct 125, 296 
U.S. 538. 80 LEd. 382, affirmed 56 
act 417, 297 U.S. 209, 80 LEd. 586. 
at. U.S.—Bank of California, Nation¬ 
al Ass'n v. Richardson, Cal., 89 S. 
Ct 165, 248 US. 476, 63 LEd. 372. 
95. U.S.—First Nat Bank of Cincin¬ 
nati, Ohio v. Durr, D.C.Ohio, 246 
F. 168, affirmed First Nat Bank v. 
Beaman, 267 F. 729, 169 C.C.A. 17. 
90. U.S.—First Nat Bank of Cincin¬ 
nati, Ohio v. Durr, D.C.Ohio, 246 
F. 163, affirmed First Nat Bank v. 
Beaman, 257 F. 729, 169 C.C.A. 17. 

9V. U.S.—Baltimore Nat. Bank v. 


State Tax Commission of Maryland, 
56 SCt 417, 297 U.S 209, 80 LEd 
586. 

Construed as exception 

Act of congress subjecting all 
shares of national banks to taxation 
by state in which bank's place of 
business is located was read as ex¬ 
ception to subsequent act of Congress 
exempting Reconstruction Finance 
Corporation from taxation—Balti¬ 
more Nat Bank v. State Tax Commis¬ 
sion of Maryland, supra. 

aCooh debated question 

(1) Whether such consent should 
be construed to embrace preferred 
shares acquired by the Reconstruc¬ 
tion Finance Corporation was a de¬ 
batable, and much debated, question 
until Feb. 3, 1936, when the supreme 
court in Baltimore Nat Bank v. 
State Tax Commission of Maryland, 
supra, decided that it should be so 
construed.—Maricopa County v. Val¬ 
ley Nat Bank of Phoenix, C.C.A 
Ariz., 130 F.2d 356, affirmed Maricopa 
County, Ariz. v. Valley Nat Bank of 
Phoenix, 63 S.Ct 587, 818 U.S. 357, 
87 L.Ed. 834. 

(2) Some prior decisions had held 
the shares not taxable, 

U.S.—U. S. v. Lewis, D.C.Ky., 10 F. 
Supp. 471. 

Me.—In re Opinion of the Justices, 
177 A. 897, 188 Me. 521. 
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98. U S —Maricopa County, Ariz. v. 
Valley Nat Bank of Phoenix, Ariz., 
63 SCt 687, 318 U.S. 357, 87 L. 
Ed 834. 

Md—State Tax Commission v. Bal¬ 
timore Nat Bank, 199 A. 119, 174 
Md 403. 

N M —First Nat Bank v. State Tax 
Commission, 92 P.2d 987, 43 NM 
307, certiorari denied 60 S.Ct. 173, 
308 U.S. 515, 84 LEd. 439. 

99. U.S.—Maricopa County, Ariz., v. 
Valley Nat Bank of Phoenix, Ariz, 
63 S.Ct. 587, 318 U.S. 867, 87 L. 
Ed. 834. 

1. U.S.—Maricopa County, Ariz., v. 
Valley Nat Bank of Phoenix, su¬ 
pra. 

0. Pa.—Commonwealth v. First Nat 
Bank of Scranton, 48 Pa.Dlst & Co 
399, 53 Dauph Co. 245. 

61 C.J. p 287 note 76. 

Assessment of shares of stock in a 
bank see infra 9 424. 

Valuation of shares of stockholders 
see infra 9 452. 

3. Pa.—Commonwealth v. First Nat. 
Bank of Scranton, supra. 

61 C.J. p 287 note 77—9 C.J. p 1279 
note 45 [a]. 

Taxation of capital Invested In United 
States securities see infra 9 209. 

4. Okl.—In re Assessment of First 
Nat Bank. 160 P. 469, 68 Okl. 608, 
L.R.A.1917B 294. 
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or collector to collect the tax, 5 as by requiring the 
shares of stock* to be assessed or listed by or in the 
name of the bank ; 6 or by requiring the bank to pay 
the taxes assessed against its stockholders in the 
first instance, and to look to them individually for 
reimbursement, 7 or to pay the taxes out of earnings 
or dividends falling due to the stockholders, 8 al¬ 
though the bank has ceased to be a going concern 
prior to the assessment date; 9 and the fact that 
the universal practice in the state, contrary to the 
requirements of the state statute, is for the banks 
to pay the tax without charging it back to the own¬ 
ers of the shares of stock does not render the own¬ 
ers of the stock any the less liable for the tax. 10 
Such a statute is not invalid even though it makes 
no provision for recovery by the bank from the 
shareholders for the taxes paid by it. 11 

e. Nonresident Stockholders 

Under the federal statute, the situs of shares of 
stock of a nonresident stockholder, for purpose of taxa¬ 
tion, is in the state where the national bank Is located, 
and a stockholder cannot be taxed thereon in the state 
where he resides If the bank is located in another state. 

Under the provision of the federal statute that 
shares of any national banking association owned 
by nonresidents of any state shall be taxed by the 
taxing district or by the state where the association 
is located and not elsewhere, 12 U.S C A § 548, as 
between different states, the situs of shares of 
stock of a nonresident stockholder, for purposes 
of taxation, is m the state where the national bank 
is located, 12 and, conversely, a stockholder cannot 
be taxed thereon in the state where he resides if 


the bank is located in another state. 15 

§ 154. — Discrimination 

a. In general 

b. Construction of statutory provisions 

in general 

c. Legal or illegal discrimination 
a. In General 

The federal statute authorizing state taxation of 
national banks prohibits discrimination by til* imposi¬ 
tion of a tax on the shares of such banks at a greater 
rate than it assessed on other moneyed capital coming 
into competition with the business of national banka, or, 
in the case of a tax on, or according to, or measured by, 
the net income of a national banking association, by the 
imposition of a tax higher than that assessed on other 
corporations. 

The federal statute authorizing state taxation of 
national banks, 12 U.S.C.A. § 548, specifically pro¬ 
vides that in the case of a tax on shares the tax 
imposed shall not be at a greater rate than is as¬ 
sessed on other moneyed capital in the hands of in¬ 
dividual citizens of such state coming into com¬ 
petition with the business of national banks, and 
further provides that m case of a tax on, or ac¬ 
cording to, or measured by, the net income of an 
association, the taxing state may, except m case of 
a tax on net income, include the entire net income 
received from all sources, but the rate shall not be 
higher than the rate assessed upon other financial 
corporations or higher than the highest of the rates 
assessed by the taxing state on mercantile, manu¬ 
facturing, and business corporations doing business 
within its limits. 14 The statute is addressed to the 


6. US—Findley v Odland, C.C.A. 
Ohio, 127 F 2d 948 

N.M—First Nat Bank v State Tax 
Commission, 92 P 2d 987, 43 NM 
307, certiorari denied 60 S.Ct. 173, 
308 US 615, 84 L Ed. 439. 

Ohio.—Union Sav. Bank of Bellaire 
v Pancoast, 50 N E 2d 157, 142 Ohio 
St 6, affirmed First Nat Bank of 
St Clairsville, Ohio v. Findley, 64 
SCt 260, 320 US 714. 88 L Ed 
420, and Second Nat Bank of St 
Clairsville, Ohio v. Findley, 64 S 
Ct 260, 320 U S 714, 88 L.Ed. 420. 
61 C J. p 288 note 80. 

Joixt-stook land bank 

Under federal statutes authorizing 
states to tax stock of national bank¬ 
ing associations within the state, and 
providing that such shares owned by 
nonresidents shall be taxed by the 
state where the association is locat¬ 
ed, which were incorporated by refer¬ 
ence in statute authorizing state tax¬ 
ation of shareholders of Joint-stock 
land banks, state was authorized to 
collect from joint-stock land bank 
domiciled within state, as agent for 
nonresident shareholders, ad valorem 


taxes on stock owned by such share¬ 
holders where state had assessed an 
ad valorem tax on all personalty 
within the state —First Trust Joint 
Stock Land Bank of Chicago v. City 
of Dallas. TexCiv.App., 167 S.W.2d 
783, error refused 

6. Minn.—State v. Security Nat. 

Bank, 173 N.W. 885, 143 Minn. 408. 

61 C J p 288 note 81. 

7. U.S.—Findley v. Odland, C.C A. 
Ohio, 127 F.2d 948—U. S. v. Lewis. 
D.C Ky„ 10 F.Supp. 471. 

61 C J. p 288 note 82 
Payment of stockholders’ taxes by 
bank in general see infra 4 613. 

8. Minn.—State v. Security Nat. 

Bank of Minneapolis, 166 N.W. 

1067, ,139 Minn 162. 

61 C.J. p 288 note 83. 

9. Minn.—State v. Security Nat. 

Bank of Minneapolis, supra. 

61 C J. p 288 note 84. 

10. U.S —U. S. v. Lewis, D.C.Ky., 10 
F.Supp. 471. 

11. Miss.—Adams v. First Nat. 
Bank, 77 So. 195, 116 Miss. 460. 

61 C.J. p 288 note 85. 
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12. Pa —Commonwealth v. First 

Nat Bank of Scranton, 48 Pa Dist 
& Co 399, 63 DauphCo. 245. 

61 C.J. p 288 note 95 
Place of taxation as between differ¬ 
ent taxing districts see infra 8 33G 

Joint-stock land bank 

Tex—First Trust Joint Stock Land 
Bank of Chicago v City of Dal¬ 
las, CivApp., 167 S W 2d 783, er¬ 
ror refused. 

Tax held levy on shares of nonrssi. 
dent 

A statute levying an annual tax 
on all Class A intangible personal 
property to be apportioned to the 
state for state purposes constituted 
a levy by the state of tax on na¬ 
tional bank stock belonging to non¬ 
resident stockholders, in view of fed¬ 
eral statute.—Atlantic Nat Bank of 
Jacksonville v. Simpson, 188 So. 636, 
136 Fla. 809. 

13. NJ.—State v. Smith, 85 A. 377, 
65 N.J.Law 110. 

61 C.J. p 289 note 97. 

14. Ill —Price Flavoring Extract Co 
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legislatures of the states 1 * and is superior to a state 
constitution, 16 but does not apply to acts of congress 
imposing a gross earnings tax on banks in the Dis¬ 
trict of Columbia, 17 although it is of value as a A 
indication of congressional policy. 18 Restrictions 
on the right of the state to tax national bank stock 
at a rate not greater than is assessed on other 
moneyed capital in the hands of individual citizens 
can be taken to apply only to the rates assessed 
against both when lawfully domiciled in the same 
taxing district. 16 

Purpose and effect of restriction in general . The 
purpose of such restrictive provision is not to con¬ 
trol the power of the state on the subject of taxa¬ 
tion, 20 or to prohibit the exemption of particular 
kinds of property, 21 but to protect capital invested 
in national bank shares and prevent any unfair or 


unfriendly discrimination against national banks, in 
matters of state taxation, in favor of individuals 
or institutions carrying on a similar business and 
operations and investments of a like character, 22 
while at the same time allowing the states con¬ 
siderable freedom in working out an equitable tax 
system. 28 Accordingly a national bank can be taxed 
on its shares or real estate only to the same extent 
that state banks are taxed on the same kind of 
property. 24 

Curative statute. The provision of an amendment 
to the federal statute authorizing the states to le¬ 
galize, ratify, or confirm any tax theretofore paid, 
levied, or assessed on shares of national bank 
stock, to the extent that such tax would be valid 
under the prior statute, does not legalize invalid 
taxes theretofore levied, 26 but merely authorizes 


V. Lindheimer, 14 N.E 2d 475. 868 
Ill. 450. 

Discrimination between individuals 
and corporations or between corpo¬ 
rations as violating constitutional 
requirement of equality and uni¬ 
formity see supra 99 28, 29. 

Historical note 

(1) The National Bank Act of 1864 
limited the right of the states to 
tax shares of stock in the national 
banks by providing that such taxa¬ 
tion should not “exceed the rate im¬ 
posed upon the shares in any of the 
banks organized under the authority 
of the state," under which provision 
it was a condition to the power to 
tax shares in national banks that 
the state should, as far as it had the 
capacity, tax in like manner the 
shares of state banks of issue, and. 
it a state imposed no taxes on shares 
of stock In its own banks, neither 
could it tax stock in the national 
banks.—Lionberger v. Bouse, Mo., 9 
Wall., U.S., 468, 19 L.Ed. 721—61 
C.J. p 289 notes 1, 2. 

(2) The same rule was applied 
where the state imposed a tax on the 
capital stock of the state banks but 
exempted their shares In the hands 
of the individual stockholders.—State 
v. Boyd, 32 N.J.Law 273—61 OJ. p 
289 note 3. 

(3) This act was amended in 1868, 
by omitting the reference to state 
banks and providing that "the tax¬ 
ation shall not be at a greater rate 
than is assessed on other moneyed 
capital in the hands of Individual cit¬ 
izens of such State/* which provision 
was carried into the Revised Statutes, 
and is now embodied in the United 
States Code—Merchants' Nat Bank 
v. Richmond. Va, 41 S.Ct 619, 256 
U.S. 626, 66 L.Ed. 1135. 

10 . D.C.—Hamilton Nat. Bank v. 
District of Columbia, 166 F.2d 843, 
01 U.&App.D.C. 290. 


18. N.J.'—Commercial Trust Co of 
New Jersey v. Hudson County 
Board of Taxation, 92 A. 263, 86 
NJ.Law 424, affirmed 92 A 799, 87 
N.J.Law 179. 

Reiteration, of state constitution 
The statutory provision is a mere 
reiteration of, and adds nothing to 
the force and effect of, a state con¬ 
stitution providing that the levy of 
all taxes shall be by valuation, so 
that every person and corporation 
shall pay a tax in proportion to the 
value of his, her, or its property.— 
People v. Old Second Nat. Bank, 180 
N.E. 408, 347 Ill. 640. 

17. D.C.—Hamilton Nat. Bank v. 
District of Columbia, 156 F.2d 843, 
81 U S.App.D C. 200 

18. D.C.—Hamilton Nat Bank v. 
District of Columbia, supra. 

19. U S —Hoenig v Huntington Nat 
Bank of Columbus, C C.A Ohio, 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat. Bank of Columbus v. 
Hoenig, 63 S Ct 93, 287 U.S. 648, 
77 LEd. 660. 

Privilege of selecting domicile 

Privilege given finance and mort¬ 
gage companies of selecting their 
corporate domicile in different taxing 
districts was held not to constitute 
discrimination against national 
banks, invalidating tax on shares of 
national bank stock.—Hoenig v. 
Huntington Nat. Bank of Columbus, 
C.C.A.Ohlo, 59 F.2d 479, certiorari de¬ 
nied Huntington Nat. Bank of Colum¬ 
bus v. Hoenig, 53 S.Ct 93, 287 U.S 
648, 77 L.Ed. 560. 

20. Iowa.—First Nat Bank v. An¬ 
derson, 192 N.W. 6, 196 Iowa 587, 
reversed on other grounds 44 S.Ct. 
135, 269 U.S. 341, 70 L.Ed. 295. 

61 C.J. P 289 note 13. 

21. Fla.—Roberts v, American Nat. 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411. 

Exemptions as not violating statute 
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see infra subdivision c (4) of this 
section. 

22. U.S—Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct 688, 809 
U.S. 560, 84 L.Ed 947—First Nat 
Bank of Quthrie Center v. Ander¬ 
son, Iowa 46 SCt 135, 269 US 
341, 70 L Ed. 296—Hoenig v Hunt¬ 
ington Nat Bank of Columbus, C C 
A Ohio, 69 F2d 479, certiorari de¬ 
nied Huntington Nat. Bank of Co¬ 
lumbus v. Hoenig, 53 S Ct 93, 287 
US 648, 77 LEd 660—Citizens' & 
Southern Nat Bank v. City of At¬ 
lanta, CCAGa., 53 F 2d 567 

Ala—Ward v. First Nat Bank, 142 
So 93. 225 Ala 10. 

Cal.—Crown Finance Corp. v. Mc- 
Colgan, <144 P.2d 331, 23 Cal.2d 280 
—H A S Loan Service v. McCol- 
gan, 133 P.2d 391, 21 Cal 2d 618, 
145A.LR 349. 

Colo.—Bedford v. Colorado Nat Bank 
of Denver, 91 P 2d 469, 104 Colo 
811, followed in Colorado Nat. Bank 
of Denver v. Bedford, 98 P.2d 1120, 
105 Colo 373, affirmed 60 S.Ct 800, 
310 U.S. 41. 84 LEd 1067. 

Ind.—Davis v Sexton, 200 NE. 233, 
210 Ind. 138. 

Pa—Commonwealth v. Mellon Nat. 
Bank & Trust Co, 62 PaDist & 
Co. 106, 58 Dauph.Co. 445—Com¬ 
monwealth v. Union Nat Bank of 
Reading, Com.Pl., 51 Dauph.Co. 362. 

Wis.—Ashland County Bank v. Vil¬ 
lage of Butternut, 241 N.W. 688, 
208 Wis. 90, 82 A.L.R. 865. 

61 C.J. p 290 note 16. 

23. U.S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct. 688, 309 
U.S. 560, 84 L.Ed. 947. 

24. U.S.—Covington City Nat, Bank 
v. Covington, C.C.Ky., 21 F. 484. 

61 C.J. p 282 note 97. 

26. Minn.— State v. First Nat Bank, 
204 N.W. 874, 184 Minn. 285. 

61 C.J. p 289 note 11. 
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the state t6 ratify &hd collect Ouch a tax to the 
extent that it would have been valid originally. 16 

b. Oonitruction of Statutory Provisions in Gen* 
oral 

The provleions of the federal statute prohibiting dis¬ 
crimination against national banks are to be read and 
construed In the light of its purpose* and this rule ap¬ 
plies In the construction of the words and phrases em¬ 
ployed In the statute* such as “rate*” “moneyed capital*” 
“competition*” and “financial corporations.” 

The provisions of the federal statute relating to 
state taxation of national banks and prohibiting 
discrimination therein are to be read and construed 
in the light of its purpose, 27 and should be liberally 
construed to give effect to such purpose of con¬ 
gress, and in recognition of the efforts of the 
state legislatures to apply the same method and rate 
of taxation to state banks as are applied to national 
banks. 28 

The word "rate” as used in the phrase “at a 
greater rate than is assessed upon other moneyed 
capital,” in the federal statute, and also as used in 
state taxation laws, is a flexible term and is used in 
a generic and not a particular sense, 29 and, hence, 
the prohibition as to a discrimination in the “rate” 
of taxation is not restricted to the rate per cent 
but applies to the burden of the tax, whether this 
results from a discrimination in the rate of taxation 
or in the valuation of the property. 30 

"Moneyed capital ” A man’s moneyed capital is 
the difference between his credits and his debts. 31 
The term “moneyed capital,” as used in the stat¬ 


utory provision that a tax imposed on shares “shall 
not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens 
of such State coming into competition with the busi¬ 
ness of national banks,” means capital employed in 
the form of money, and so employed in business as 
to yield a profit from its use as money, 12 and is fur¬ 
ther restricted to capital employed in substantially 
the same way as the capital of the national banks, 
that is, in making loans and discounts, 31 and in fact 
there has been a tendency to limit the phrase to 
banking operations pure and simple. 34 The term 
includes money invested in private banking enter¬ 
prises and also money invested by individuals in 
securities representing money at interest, and evi¬ 
dences of indebtedness such as normally enter into 
the banking business; 36 or, in other words, “mon¬ 
eyed capital,” as used in this connection, means 
those forms of capital which are employed in such 
a way as to come into competition with the capital 
of the national banks in the same kind of opera¬ 
tions, 36 whether such investment is m business or 
by private investors. 37 

“ Competition” The restriction imposed on the 
power of the state to tax the shares of stock of a 
national bank is concerned only with that part of 
moneyed capital in the hands of individual citizens 
of the state which comes into competition with .he 
business of national banks. 38 “Competition” is 
used in this connection in a commercial sense, as 
meaning a struggle between business rivals for the 
same business, 39 and arises, not from the character 


46. U.S.—Minnehaha Nat. Bank v 
Anderson, D C S D , 2 F 2d 897 

Minn.—State v First Nat Bank. 204 
N.W. 874, 164 Minn. 236. 

27. U.S—Mercantile Nat. Bank v 
New York. 7 S.Ct 826. 121 US 138, 
30 L.Ed 895. 

Purpose see supra subdivision a of 
this section. 

28. Iowa.—First Nat. Bank v. An¬ 
derson, ,192 NW. 6. 19C Iowa 687, 
reversed on other grounds 46 S. 
Ct 135, 269 U.S. 341, 70 L.Ed 295 

89. Mass.—Central Nat. Bank v 
City of Lynn, 156 NK 42, 47, 259 
Maas. X. 

30. N.H.—People of State of New 
York ex rel. Amoskeag Sav. Bank 
of Manchester, N. H. v. Purdy, N 
I„ 34 S.Ct 114, 231 U.S. 873, 68 
L.£Sd* 274. 

61 C.J. P 290 note 23. 

3L Ind.—Davis v, Sexton, 200 N.E. 
233, 210 Ind. 138. 


County, Mont, 11 S Ct 694, 139 
U.S 438, 36 L,.Ed 210. 

61 C.J p 290 note 26. 

33. U.S —Talbott v. Silver Bow 
County, supra. 

61 C.J. p 290 note 27. 

34. Iowa.—Des Moines Nat Bank v. 
City of Des Moines, 133 N.W. 767, 
153 Iowa 336. 

61 C.J. p 291 note 28. 

35. U S—Merchants* Nat. Bank of 
Richmond, Va. v. City of Richmond, 
Ya, 41 SCt 619, 256 U.S. 635, 65 
L.Ed. 1135. 

61 C.J. p 291 note 29 
Loans made by stockholders and 
oflloers of national bank as individ¬ 
ual investors could be considered in 
determining whether tax on capital 
stock of bank constituted unlawful 
discrimination.—Ward v. First Nat. 
Bank, 142 So. 93, 225 Ala. 10. 

36. Ind.—Davis v. Sexton, 200 NR 
233, 210 Ind 138. 

Pa.—Commonwealth v. Union Bank 
of Reading, Com.Pl., 51 Dauph.Co. 
362. 

61 C.J. p 291 note 30. 
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Elf cot of statutory amendment 

Amendment of 1923, amending fed¬ 
eral statute to read "moneyed capital 
, coming into competition with 
the business of national banks,” 
merely put into express words that 
which, according to repeated deci¬ 
sions, had been previously implied — 
First Nat. Bank of Guthrie Center v. 
Anderson, Iowa, 46 S.Ct. 135, 269 
US 341, 70 LEd 295—61 C.J. p 291 
note 33. 

37. U S.—First Nat. Bank v. City of 
Hartford, Wis„ 47 SCt. 462, 273 
U.S. 548, 71 L.Ed. 767, 59 ALR. 
1 . 

38. U.S.—Koenig v. Huntington Nat. 
Bank of Columbus, C.C.A.Ohio, 69 
F.2d 479, certiorari denied Hunt¬ 
ington Nat. Bank of Columbus v. 
Hoenig, 53 S.Ct. 93, 287 U.S. 648, 
77 LEd 560. 

Ala.—Ward v. First Nat Bank, 142 
So. 93, 225 Ala. 10 

39. Iowa—Universal Loan Corpora¬ 
tion v. Board of Review of City of 
Des Moines, 219 N.W. 636, 205 
Iowa 1391, 1394. 

61 C.J. p 291 note 35. 


U.S.—Talbott v. Silver Bow 
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of the business of those who compete, but from the 
manner of the employment of the capital at their 
command, 40 and, accordingly, a similarity of invest¬ 
ment use must be shown. 41 The discrimination is 
not material or violative of the federal statute un¬ 
less it favors moneyed capital invested in actual and 
substantial competition with the capital invested in 
the shares of national banks, 42 that is to say, the 
discrimination is of no importance unless it is in 
favor of moneyed capital invested in a line of busi¬ 
ness which the national banks engage in or which 
they might engage in but for the competition, 43 and 
a statute will not be held void merely because it ap¬ 
pears that during the tax year moneyed capital was 
employed by the less heavily taxed nonbanking 
corporations in some line of business in which the 
national banks are authorized to engage without 
proving that the banks were actually competing. 44 

To compete with a national bank implies the 
performance of some banking functions performed 
by a national bank. 45 Hence, moneyed capital 
comes "into competition with the business of na¬ 
tional banks” within the meaning of that phrase, 
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where a business is carried on and money is em¬ 
ployed therein in the same manner as in the case 
of national banks, 46 that is, where the money is 
used in similar transactions in which national banks 
are engaged and in the same locality. 47 It is not 
necessary that national banks and the other in¬ 
vestors solicit the same customers for the same 
loans or investments; it is sufficient that both en¬ 
gage in seeking and securing in the same locality 
investments of the class described which are sub¬ 
stantial in amount. 48 

Moneyed capital is brought into substantial com¬ 
petition with the business of national banks where 
it is invested in shares of state banks or in private 
banking, 43 but the competition is not limited to in¬ 
vestment of moneyed capital in shares of state 
banks or to competing capital employed in private 
banking. 50 Competition does not mean there should 
be a competition as to all phases of the business of 
national banks, 61 but applies as well where it exists 
only with respect to some particular feature or 
features of the business of national banks, 62 as 
where capital is invested by individuals or mstitu- 
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40. U.S.—Hoenig v Huntington Nat 
Bank of Columbus, C.CA.Ohio, 59 
F.2d 479, certiorari denied Hunting- 
ton Nat. Bank of Columbus v Hoe¬ 
nigr. 63 S.Ct 93. 287 U.S 648, 77 
L.Ed. 660. 

Ala.—Ward v. First Nat. Bank, 142 
So. 93. 225 Ala. 10. 

Mont.—Merchants* Nat Bank of 
Glendive v. Dawson County, 19 P. 
2d 892, 93 Mont 310. 

61 C.J. p 291 note 36. 

4X. US —Hoenigr v. Huntington Nat. 
Bank of Columbus, C.C.A Ohio, 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat Bank of Columbus v 
Hoenig, 63 S.Ct. 93. 287 U.S. 648, 
77 L.Ed. 660. 

42. U.S.—Hoenig v. Huntington Nat. 
Bank of Columbus, C.C.A Ohio, 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat Bank of Columbus v. 
Hoenig, 63 SCt. 93, 287 U.S. 648, 
77 L.Ed. 660—Toy Nat Bank of 
Sioux City, Iowa, v. Smith, D.C. 
Iowa, 8 F.Supp. 688, reversed on 
other grrounds, C.C.A., Hammer- 
Strom v Toy Nat. Bank, 81 F 2d 
628, certiorari denied Toy Nat. 
Bank v. Hammerstrom, 67 S.Ct 9, 
299 U.S. 646, 81 L Ed. 402, and Iowa 
Joint Stock Land Bank v. Ham¬ 
merstrom, 67 S.Ct. 9, 299 U.S. 646, 
81 L.Ed. 402, and Live Stock Nat. 
Bank v. Hammerstrom, 67 S.Ct. 
4, 299 U.S 546. 81 L.Ed. 402. 

La.—-First Nat. Bank v. Louisiana 
Tax Commission, 148 So. 23, 175 La. 
119, followed in Commercial Nat 
Bank of Shreveport v. Louisiana 
Tax Commission, >143 So. 32, 175 La. 
149, and affirmed First Nat Bank 


v. Louisiana Tax Commission, 53 
SCt. 511, 289 U.S. 60, 77 L Ed 1030, 
87 ALR 840, motion denied 53 S. 
Ct 521. 

43. La.—First Nat Bank v. Louisi- 

! ana Tax Commission, 143 So 23, 

175 La 119, followed in Commercial 
Nat. Bank of Shreveport v. Louisi¬ 
ana Tax Commission, 143 So 32, 
175 La. 149, and affirmed First Nat 
Bank v. Louisiana Tax Commission, 
53 S.Ct 511, 289 US 60, 77 L Ed 
1030, 87 ALR. 840, motion denied 
53 SCt. 521 

44. U S —First Nat Bank v. Louisi¬ 
ana Tax Commission, La, 53 SCt 
611, 289 U.S. 60, 77 L.Ed 1030, 87 
A.L R. 840, motion denied 53 S.Ct 
521 

45. Cal.—Morris Plan Co. of Ran 
Francisco v, Johnson, 100 P.2d 493, 
37 Cal.App 2d 621 

46. Wash—National Bank of Com¬ 
merce of Seattle v. King County, 
280 P. 16, 153 Wash. 351. 

61 C.J. p 291 note 37. 

47. Minn—Cherokee State Bank of 
St Paul v. Wallace, 279 N.W. 410, 
202 Minn. 582. 

48. U.S—First Nat. Bank of Hart¬ 
ford, Wis, v. City of Hartford, 
Wis., 47 SCt. 462, 278 US 548, 71 
LEd. 767, 59 A.L R. 1—Toy Nat 
Bank of Sioux City, Iowa, v. Smith, 
D.C Iowa, 8 F Supp. 638, reversed 
on other grounds, C.C.A., Ham¬ 
merstrom v Toy Nat. Bank, 81 F 
2d 628, certiorari denied Toy Nat. 
Bank v. Hammerstrom, 57 S.Ct. 9, 
299 U.S. 546, 81 L Ed. 402, and Iowa 
Joint Stock Land Bank v. Ham- 
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merstrom, 57 S Ct 9, 299 U S. 546, 
81 LEd. 402, and Live Stock Nat. 
Bank v. Hammerstrom. 67 S.Ct 
9, 299 U.S. 646, 81 LEd 402. 

Ala—Ward v. First Nat Bank, 142 
So. 93, 225 Ala. 10. 

Mont —Merchants' Nat. Bank of 
Glendive v. Dawson County, 19 
I\2d 892, 93 Mont 310 

49. U.S.—First Nat Bank of Guthrie 
Center v. Anderson, Iowa, 46 S.Ct. 
136, 269 US. 341. 70 LEd 295 

Pa—Commonwealth v Mellon Nat 
Bank & Trust Co, 62 Pa.Dist. & Co. 
105, 58 Dauph Co 446—Common¬ 
wealth v Union Nat Bank of Read¬ 
ing, Com PI., 51 Dauph Co. 362. 

61 C.J. p 292 note 42 [b]. 

50. U S.—First Nat. Bank of Hart¬ 
ford, Wis., v. City of Hartford. 
Wis, 47 S.Ct. 462, 273 U.S. 548, 
71 L.Ed. 767, 59 A.L.R. 1. 

51. U S.—First Nat. Bank of Hart¬ 
ford, Wis., v. City of Hartford, su¬ 
pra. 

Ala.—Ward v. First Nat Bank, 142 
So 93, 225 Ala. 10. 

Cal.—Crown Finance Corp. v. McCol- 
gan, .144 P.2d 331, 23 Cal.2d 280- 
Morris Plan Co. of San Francisco 
v. Johnson, 100 P.2d 493, 37 Cal. 
App 2d 621. 

53. Ala.—Ward v. First Nat Bank, 
142 So. 93. 225 Ala. 10. 

Mont—Merchants’ Nat. Bank of Glen¬ 
dive v. Dawson County, 19 P.2d 
892, 93 Mont. 310. 

61 C J. P 292 note 40. 

Differences held not controlling 
The facts that national banks, un¬ 
like other corporations transacting 
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tions in particular investments or operations like 
those of national banks, 58 as where moneyed capi¬ 
tal is employed, substantially as in the loan and in¬ 
vestment features of banking, in making invest¬ 
ments by way of loan, discount or otherwise, in 
notes, bonds or other securities, with a view to sale 
or repayment and reinvestment. 54 Competition in 
the sense intended by the federal statute is limited 
to the employment of moneyed capital substantially 
as in the loan and investment features of banking, 
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and does not apply to competition for deposits. 85 

Capital not included . The phrase "other mon¬ 
eyed capital,” as used in the federal statute, does not 
mean all capital, the value of which is measured in 
terms of money, or all forms of investment in 
which the interest of the owner is expressed in 
money. 56 It does not include money invested in 
the operations of trust companies and of savings 
banks, 67 or personal investments which are not in 
competition with the business of national banks, 68 
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business of purchasing conditional 
sales contracts from retail dealers, 
look only to dealers' credit, insist on 
recourse to dealers, and require re¬ 
serves, are not controlling in deter¬ 
mining whether such other corpora¬ 
tions compete with national banks, 
and, hence, are financial corporations 
subject to franchise taxes at rate 
levied on such banks—Crown Fi¬ 
nance Corp v. McColgan, 144 P 2d 
331, 23 Cal.2d 280. 

53. U.S—Boise City Nat Bank v 
Ada County, D.C.Idaho, 48 F 2d 
222 . 

▲ Morris Flan Company, incorpo¬ 
rated under the industrial loan law, 
was in substantial competition with 
national banks, where one national 
bank, which was located in same city 
and which had capital and surplus in 
excess of one hundred ten million dol¬ 
lars, had thirty-nine million dollars 
outstanding in personal loans, install¬ 
ment loans, and discounting contracts 
for payment of money, another na¬ 
tional bank in same city had about 
nine hundred thousand dollars out¬ 
standing in such loans, and other na¬ 
tional banks transacting business in 
city had made similar contracts.— 
Morris Plan Co. of San Francisco v. 
Johnson, 100 P.2d 493, 37 Cal App 2d 
621. 

64. Mont.—Merchants' Nat. Bank of 
Olendive v. Dawson County, 19 P. 
2d 892, 93 Mont. 310. 

Pa.—Commonwealth v. Union Nat 
Bank of Reading, Com PI., 51 
Dauph Co 362 
61 C.J. p 292 note 42. 

55. U.S.—Hoenig v. Huntington Nat 
Bank of Columbus, C.CA.Ohio. 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat. Bank of Columbus v. 
Hoenig, 63 S.Ct 93, 287 US. 648 
77 L.Ed. 560. 

66. Ind —Davis v. Sexton, 200 N E 
233, 210 Ind. 138. 

La.—First Nat. Bank v. Louisiana 
Tax Commission, 143 So. 23, 175 
La. 119, followed in Commercial 
Nat. Bank of Shreveport v. Louisi¬ 
ana Tax Commission, 143 So. 32, 
175 La. 149, and affirmed First 
Nat. Bank v. Louisiana Tax Com¬ 
mission, 53 SCt. 511, 289 U.S 60, 

84 C.J.S —20 


77 L.Ed 1030, 87 A L R 840, motion 
denied 53 S Ct 521 
61 C.J p 292 note 44 

57. US—Mercantile Nat Bank v 
New York. 7 S Ct 826, 121 US. 138, 
30 LEd 895 

Ind—Davis v Sexton, 200 N.E. 233, 
210 Ind 138 

Mont —Merchants’ Nat. Bank of 
Glendive v Dawson County, 19 P. 
2d 892, 93 Mont 310. 

61 C J. p 292 note 45 

58. US—First Nat Bank v. Louisi¬ 
ana Tax Commission, La, 53 SCt 
511, 289 US. 60, 77 L.Ed. 1030. 87 
A L R. 840, motion denied First 
Nat Bank v. Louisiana Tax Com¬ 
mission. 53 S Ct. 521. 

61 C J p 292 note 46 
Held not in competition with national 
banks 

(1) Annuities, royalties, accounts, 
money loaned on conditional sales 
contracts, money on deposit, checks, 
and drafts —Davis v. Sexton, 200 N 
E. 233, 210 Ind 138 

(2) Companies making small loans, 
payable out of borrower’s salary.— 
First Nat. Bank v. Louisiana Tax 
Commission, 143 So 23, 176 La 119, 
followed in Commercial Nat Bank 
of Shreveport v Louisiana Tax Com¬ 
mission. >143 So 32, 175 La. 149, and 
affirmed First Nat. Bank v Louisi¬ 
ana Tax Commission, 53 SCt. 511, 289 
US 60. 77 L.Ed. 1030. 87 A L R. 840, 
motion denied 53 SCt 521. 

(3) Concerns lending money on 
realty mortgages, where national 
banks never handled such loans.— 
First Nat. Bank v. Louisiana Tax 
Commission, 143 So 23, 175 La. 119, 
followed in Commercial Nat. Bank of 
Shreveport v. Louisiana Tax Commis¬ 
sion, 143 So 32, 175 La. 149, and af¬ 
firmed First Nat. Bank v Louisiana 
Tax Commission, 53 S Ct. 511, 289 U. 
S 60, 77 L.Ed. 1030, 87 A.L.R. 840, 
motion denied 63 S Ct 521 

(4) Finance and Investment com¬ 
panies—Davis v. Sexton, 200 N.E. 
233, 210 Ind 138 

(5) Finance companies, whose busi¬ 
ness was to lend money on series of 
notes given for purchase price of 
chattels. 

U.S—Hoenig v. Huntington Nat. 
| Bank of Columbus, C.C.A.Ohlo, 59 
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F 2d 479, certiorari denied Hunt¬ 
ington Nat Bank of Columbus v 
Hoenig, 53 S.Ct 93, 287 US 648. 
77 L Ed. 560. 

La—First Nat Bank v Louisiana 
Tax Commission, 143 So 23, 175 La 
119, followed in Commercial Nat 
Bank of Shreveport v. Louisiana 
Tax Commission, 143 So 32. 175 La 
149, and affirmed First Nat Bank v 
Louisiana Tax Commission, 53 S.Ct 
611, 289 U.S. 60. 77 LEd. 1030, 87 
A.L R 840, motion denied 53 S.Ct. 
521 

(6) Live stock commission houses, 

making cattle and feeder loans with 
aid of national banks discounting 
their papers —Toy Nat Bank of Sioux 
City, Iowa, v Smith, D C Iowa, 8 F. 
Supp 638, reversed on other grounds, 
C C A., Hammerstrom v. Toy Nat 
Bank. 81 F 2d 628, certiorari denied 
Toy Nat. Bank v. Hammerstrom, 67 
S.Ct 9, 299 US 646, 81 LEd. 402, 
and Iowa Joint Stock Land Bank v 
Hammerstrom, 57 S Ct 9, 299 U.S 
546, 81 LEd. 402, and Live Stock 
Nat. Bank v. Hammerstrom, 67 S 
Ct. 9, 299 U S. 546. 81 L Ed 402 , 

(7) Small loan companies making 
loans, as rule, secured by chattel 
mortgages 

La—First Nat Bank v Louisiana 
Tax Commission, 143 So. 23, 176 La. 
119, followed in Commercial Nat 
Bank of Shreveport v. Louisiana 
Tax Commission, 143 So 32, 175 La. 
149, and affirmed First Nat Bank v 
Louisiana Tax Commission, 53 S Ct 
511, 289 US. 60, 77 LEd 1030. 87 
A L R 840, motion denied 53 S Ct. 
521 

Pa.—Commonwealth v. Union Nat 
Bank of Reading, Com PI, 61 

Dauph Co. 362 
61 C.J p 292 note 46 [a] 

(8) Small loan companies, making 
character or salary loans, and finance 
and securities companies, loaning 
money on notes for prices of auto¬ 
mobiles and radios.—Toy Nat Bank 
of Sioux City, Iowa, v. Smith, D C 
Iowa, 8 FSupp. 638, reversed on oth¬ 
er grounds, C C.A , Hammerstrom v 
Toy Nat Bank. 81 F 2d 628, certiorari 
denied Toy Nat Bank v Hammer¬ 
strom. 57 S.Ct 9, 299 U.S. 546. 81 L 
Ed 402, and Iowa Joint Stock Land 
Bank v. Hammerstrom, 57 S Ct 9, 299 
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ns in the cast of personal investments of iridividual 
citizens «& bonds, notes, mortgages* etc,, not made 
in a hanking or investment, business, 69 or of money 
used by a building and loan association to advance 
to members for building and other purposes, se¬ 
cured by mortgage loans and pledges of stock in 
the association; 60 nor does it include shares of 
stock represented by certificates showing that the 
owner is entitled to an interest expressed in money 
value m the entire property of the corporation, 61 
or real or personal property, such as ordinary 
chattels or commodities ; 62 nor does it include capi¬ 
tal invested and employed in railroads, public serv¬ 
ice corporations, insurance, mining, manufacturing, 
and other such forms of business. 63 

"Financial corporations /' Where a state statute 
which has adopted the fourth method of taxation 
permitted by the federal statute, discussed supra 
§ 150 b, and in accordance therewith imposed a tax 
on national banks according to, or measured by, 


their net inedmd 1 an3 r imposed a sfcnltaf tax on 
: “fmahdkl corporations, w the implication is that 
financial corporations were so designated to avoid 
the charge of discriminating against national 
banks 64 and that the basic test of financial corpora¬ 
tions should be the same under both the federal and 
state laws. 66 Therefore, in determining whether a 
corporation is taxable as a financial corporation un¬ 
der the state act, and whether there exists any dis¬ 
crimination, the court is required to look to the in¬ 
tent of the federal statute. 66 Inasmuch as the 
broad purpose of the restriction in the federal stat¬ 
ute on state taxation of national banks is to pre¬ 
vent discrimination between national banks and 
financial corporations, 67 and there would not likely 
be any discrimination where the financial corpora¬ 
tions were not competing with national banks, 68 a 
corporation may not be classified as financial under 
the state act unless it is in substantial competition 
with the business of national banks. 60 Moreover, 
financial corporations being placed in a special class 


tr.S. 646. 81 LEd 402. and Live Stock 
Nat. Bank v. Hammerstrom, 67 SCt 
9, 299 U.S. 546. 81 L.Ed. 402. 

58. U.S —Toy Nat Bank of Sioux 
City. Iowa. v. Smith. DC Iowa, 8 F. 
Supp 638, reversed on other 
grounds, C C A„ Hammerstrom v. 
Toy Nat Bank. 81 F.2d 628, cer¬ 
tiorari denied Toy Nat. Bank v. 
Hammerstrom, 57 S Ct 9, 299 U S 
646, 81 L Ed 402, and Iowa Joint 
Stock Land Bank v. Hammerstrom, 
67 S.Ct 9. 299 U.S. 646, 81 LEd. 
402, and Live Stock Nat. Bank v 
Hammerstrom, 67 S.Ct. 9, 299 U.S. 
546, 81 L.Ed. 402. 

Ind—Davis v Sexton, 200 N.E. 238, 
210 Ind. 138. 

$1 C.J. p 292 note 47. 

The proviso of the federal statute, 
12 U.S.C.A. { 648, declaring: that 
bonds, notes, or other evidence of 
debt in the hands of Individual citi¬ 
zens not engaged in the banking or 
investment business and represent¬ 
ing merely personal investments not 
made in competition with such busi¬ 
ness should not be deemed moneyed 
capital within the meaning of the 
section was added by amendment 
made In 1923 to make the law con¬ 
form to the interpretation which the 
supreme court of the United States 
had placed on It in Mercantile Nat. 
Bank v. New York, 7 S.Ct. 826, 121 
U.S. 188, 30 L.Ed. 596—First Nat 
Bank v. Louisiana Tax Commission, 
148 So. 23, 176 La 119, followed in 
Commercial Nat Bank of Shreveport 
v. Louisiana Tax Commission, 143 So. 
82, 175 La. 149, and affirmed First 
Nat Bank v. Louisiana Tax Commis¬ 
sion, 53 S.Ct 611, 289 U.S. 60, 77 
L.E4. 1030, 87 A.L.R. 840, motion de¬ 
fied 58 S.Ct 52L 


60. U S.—Koenig v. Huntington Nat 
Bank of Columbus, C C.A.Ohio, 59 
F.2d 479, certiorari denied Hunt¬ 
ington Nat Bank of Columbus v. 
Hoenig. 63 SCt. 93, 287 US. 648, 77 
LEd 560 

Idaho.—State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646. 

Ind—Davis v. Sexton, 200 NE. 233, 
210 Ind. 138. 

Mont.—Merchants’ Nat Bank of 
Glendive v Dawson County, 19 P. 
2d 892, 93 Mont. 810. 

Pa.—Commonwealth v. Union Nat. 
Bank of Reading, Com.PL, 51 
DauphJCo. 362. 

61 C.J. p 292 note 48. 

Associations not working for profit 
Since homestead associations or 
building and loan associations are 
regarded as quasi-public Institutions, 
not working for profit but to enable 
wage earners to own their homes, 
and, therefore, entitled to special 
favors ih the way of tax exemptlohs 
under a well settled public policy, 
even if tax system operated as dis¬ 
crimination In favor of homestead 
associations, that fact would not be 
just cause for complaint by national 
bank.—First Nat. Bank v. Louisiana 
Tax Commission, 143 So. 28, 176 La. 
119, followed in Commercial Nat. 
Bank of Shreveport v. Louisiana Tax 
Commission, 143 So. 32, 175 La. 149, 
and affirmed First Nat. Bank V. Lou¬ 
isiana Tax Commission, 63 SCt 611, 
289 US. 60, 77 L.Ed. 1680, 87 A.L.R. 
840, motion denied 53 S.Ct 521. 

•1. Utah —First Nat. Bank v. 

Christensen, 118 P. 778, 89 Utah 
568. 

88. Utah.—First Nat Bank v. 
Christensen, supra. 
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63. Ind—Davis v. Sexton, 200 NE. 
233. 210 Ind. 138. 

La.—First Nat Bank v. Louisiana 
Tax Commission, 143 So. 23, 176 Lcl. 
ill9. followed in Commercial Nat. 
Bank of Shreveport v. Louisiana 
Tax Commission. 148 So. 32, 175 
La 149, and affirmed First Nat 
Bank v. Louisiana Tax Commis¬ 
sion, 63 S.Ct 611, 289 U.S. 60, 77 
LEd. 103Q, 87 A.L.R. 840, motion 
denied 53 S.Ct 62*. 

Mont.—Merchants' Nat Bank of 
Glendive v. .Dawson County, 19 P. 
2d 892, 93 Mont. 310. 

Pa—Commonwealth v. Union Nat 
Bank of Reading, Com.PL, 51 

Dauph.Co. 862. 

61 C. J« p 292 note 51. 

64. Cal.—Crown Finance Corp. v. 
MdColgan, 144 P.2d 331, 28 Cal 2d 
280—H. A. S. Loan Service v. Mc- 
Colgan, 133 P 2d 391, 81 Cal 2d 
618, 145 A.L.R. 849. 

65. Cal.—Crown Finance Corp. v 

McColgan, 144 P.2d 831, 2$ Cal 2d 
280. 

66. Cal.—H. A. 8. Loan Service v. 
McColgan, 133 P.2d 891, 21 Cal.2d 
618, 145 A.L.R. 849. 

67. Cal.—Crown Finance Corp. v. 

McColgan, 144 P.2d 831, 28 Cal.2d 
280. 

68. Cal.—Crown Finance Corp. v. 

McColgan, supra. 

69. Cal.—Crown Flnanoe Corp. v. 

McColgan, supra. 

Substantial oompetltion may exist 
between national banks and corpora¬ 
tions dealing In moneyed capital, al¬ 
though not extending to all aspects 
of national banks' business.—Crown 
Finance Corp. v. McColgan, supra. 
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without definition, the other portions of the federal 
statute which refer to activities similar to those 
customarily associated with corporations engaged 
in financial business should control. 70 Thus, a 
financial corporation within the statutes is one 
which performs some of the functions of a national 
bank; 71 a corporation dealing in money as dis¬ 
tinguished from other commodities. 72 

c. Legal or Illegal Discrimination 

(1) In general 

(2) Mode or manner of taxation 

(3) Valuation and deductions 

(4) Exemptions 

(1) In General 

In order to render a state tax on national banks or 
national bank shares Invalid as discriminatory, there 
must be unwarranted discrimination, and, if the burden 
impoeed on national bank stock is no greater than that 
imposed on other moneyed capital, there Is no legal 


ground of complaint for dlserlmlnntlon; but every clear 
discrimination against such shares and In favor of a 
relatively material part of other moneyed capital em¬ 
ployed in substantial competition with national banks la 
a violation of the statutory restriction. 

In order to render a state tax on national bank 
shares invalid as discriminatory, there must be un¬ 
warranted discrimination; 73 it must appear as a 
matter of fact that the amount of capital employed 
in business or by private investors is substantial, 
that it comes into competition with the business 
of national banks, and that the tax imposed on such 
competing capital is at a lower rate than that ap¬ 
plied to shares of national banks with which there 
is competition. 74 If the burden imposed on national 
bank stock is no greater than that imposed on other 
moneyed capital, there is no legal ground of com¬ 
plaint for discrimination 76 Making a national bank 
an agent of the state to collect taxes on shares of 
its stock, being a mere matter of procedure, does not 


70. Cal —Crown Finance Corp. v. 
McColgan, supra. 

71. Cal —Morris Plan Co. of San 
Francisco v. Johnson. 100 P.2d 493, 
37 Cal.App.2d 621 

Corporations purchasing- condition¬ 
al sales contracts from dealers at 
discounts were substantially compet¬ 
ing with national banks in business 
of dealing in moneyed capital and, 
hence, were financial corporations 
subject to franchise taxes at same 
rates.—Crown Finance Corp v Mc- 
Colgan, 144 P 2d 331, 23 Cal 2d 280 
Morris Plan Company, which was 
incorporated under industrial loan 
law and which was in substantial 
competition with national banks in 
the locality, was "financial corpora¬ 
tion” within meaning of statute — 
Morris Plan Co. of San Francisco v 
Johnson, 100 P.2d 493. 37 Cal.App.2d 
621. 

Loan service corporation 

Where loan service corporation ne¬ 
gotiated small loans for borrowers 
from finance company, for which a 
fee was charged, and guaranteed pay¬ 
ment' of loans, and evidence author¬ 
ised finding that corporate device was 
used as means of thwarting usury 
and franchise tax laws, and that the 
two corporate entities were engaged 
in single business, and were in com¬ 
petition with national banks in small 
loan field, loan service corporation 
was a financ ial corporation within 
franchise tax law and within federal 
statute prohibiting tax discrimination 
by state against national banks.—H, 
A. S. Loan Service v. McColgan, 133 
P.24 891. 31 Cal.2d 518, 145 A.L.R. 
843. 

73. Cal.—Morris Plan Co. of San 
Francisco v. Johnson, 100 P.2d 498, 
37 C&l.App.2d 62V 


Mercantile, manufacturing-, and busi¬ 
ness corporations distinguished 
The feature distinguishing "mer¬ 
cantile, manufacturing and business 
corporations" and "financial corpora¬ 
tions" within federal statute, is the 
dealing in moneyed capital by finan¬ 
cial corporations —Crown Finance 
Corp v McColgan, 144 P 2d 331. 23 
Cal 2d 280 

73. Ala—First Nat Bank v Jackson 
County, 150 So 690, 227 Ala 448 

Pa.—Commonwealth v. City Nat 
Bank of Philadelphia, Com PI, 52 
Dauph Co 87. 

Mere difference in mlllage between 
the tax on national bank shares and 
the tax on personal property is not 
conclusive There must be discrim¬ 
ination in the actual burden of the 
tax, and the alleged discrimination 
must exist with respect to competing 
moneyed capital —Commonwealth v 
Union Nat. Bank of Reading, 44 Pa. 
Dist & Co 47, 52 Dauph Co. 13—Com¬ 
monwealth v. Union Nat. Bank of 
Reading, Pa Com.Pi., 61 Dauph,Co 
362. 

74. Minn—Cherokee State Bank of 
St. Paul v. Wallace, 279 N.W. 410, 
202 Minn. 582. 

Validity dependent on rate 

The validity of the tax depends on | 
whether or not the tax so imposed 
is at a greater rate than is actually 
assessed on other competing moneyed 
capital.—Public Nat. Bank of New 
York v. Keating, DC.NY., 38 F.2d 
279, affirmed, C C.A., 47 F.2d 681. 81 
A.L.FL 497, affirmed Keating v. Pub¬ 
lic Nat. Bank, 52 S.Ct 137, 284 U.S. 
687, 76 L.Ed. 507. 

Both competition and a lower tax 
burden must be shown In order to 
establish dlscrimination.-^Common- 
wealth v. Union Nat Bank of Read¬ 

307 


ing, 44 Pa.Dist & Co 47, 52 Dauph. 
Co. 13. 

75. Cal —Franchise Tax Board v. 
Superior Court in and for Sacra¬ 
mento County, 225 P.2d 905, 86 
Cal 2d 538 

Idaho —State v. Leonardson, 9 P.2d 
1028, 51 Idaho 646 

La—Flournoy v. First Nat Bank of 
Shreveport, 3 So 2d 244, 197 La. 
1067. 

Minn—Cherokee State Bank of St, 
Paul v Wallace, 279 N W. 410, 
202 Minn 582 

Miss —Capital Nat. Bank v City of 
Jackson, 139 So 163, 162 Miss. 658, 
followed in Capital Nat Bank v. 
Board of Sup'rs of Hinds County, 
139 So. 165, certiorari denied 52 
SCt 604, 286 US. 550, 76 L.Ed. 
1286. 

Mont—Merchants' Nat. Bank of 
Glendive v. Dawson County, 19 P, 
2d 892, 93 Mont 310. 

Pa—Commonwealth v. Union Nat. 
Bank of Reading, 44 Pa Dist & Co. 
47, 52 Dauph Co 13—Common¬ 

wealth v City Nat Bank of Phil¬ 
adelphia, Com.Pi , 52 Dauph.Co. 

87—Commonwealth v. Union Nat. 
Bank of Reading, Com.Pi., 51 
Dauph.Co. 362. 

61 C.J p 293 note 68. 

Am between personal property and 
national bank shares, if the Actual 
tax incidence and burden is such 
that no unfriendly competition 
against national banks is fostered by 
a lower tax burden on personal prop¬ 
erty, the requirements of the federal 
statute are met.—Commonwealth v. 
Union Nat Bank of Reading. 44 Pa. 
Dist & Co. 47, 52 Dauph.Co. 13- 
Commonwealth v City Nat Bank of 
Philadelphia, Pa Com PI., 62 Dauph. 
Co. 37* 
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show cfistditiination against national banks by the 
fact that state banks are not so compelled. 76 

A tax is invalid as discriminating against national 
bank stock where it imposes a greater burden than 
that imposed on other moneyed capital coming into 
cbmpetition therewith, 77 although the reason for so 
taxing is for the purpose of increasing the revenue 
from such moneyed capital and not for the purpose 
of favoring it as against the banks. 78 Every clear 
discrimination against national bank shares and in 
favor of a relatively material part of other moneyed 
capital employed in substantial competition with na¬ 
tional banks is a violation of both the letter and spir¬ 
it of the restriction, 79 as where other moneyed capi¬ 
tal, substantial in amount when compared with the 
capitalization of national banks, employed in the 
same sort of transactions as those in which national 
banks engage and in the same locality in which they 
do business, escapes taxation or is taxed at a lower 
rate than is assessed on shares of national bank 
stock. 80 This rule applies as to moneyed capital 
of citizens invested m shares of national banks, al¬ 
though state bank shares are taxed equally with 
shares of national banks. 81 Moreover, a tax 
which is invalid elsewhere is not rendered valid in 


84 C.J.S. 

a particular district because of the absence there of 
competing moneyed capital. 82 

It is not necessary that the discrimination against 
national bank shares should be unfriendly or hostile; 
it is sufficient that state legislation or taxing meas¬ 
ures by their necessary operation and effect dis¬ 
criminate against national bank shares in the man¬ 
ner described, 83 provided the discrimination is ap¬ 
preciable or substantial, 84 and injurious to the na¬ 
tional bank, 85 although the determination of wheth¬ 
er the state tax constitutes unlawful discrimination 
does not depend on a showing that the bank was de¬ 
prived of loans or suffered real injury. 86 

Misconstruction or misapplication of statute. 
Whether or not a state tax discriminates against 
national bank stock, in violation of the federal stat¬ 
ute, does not depend merely on whether the wording 
of the state legislation complies with the federal 
statute, 87 as the federal statute also applies where 
there is a substantial discrimination in administra¬ 
tion through misconstruction or misapplication of 
the statutes by the taxing officers. 88 

Isolated case . The federal statute under consid¬ 
eration deals with shareholders of national banks 
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70. U S —Merchants', etc , Bank v. 
Pennsylvania, 17 S.Ct 829, 167 U. 
S. 461, 42 L Ed 236 

77. US —Iowa-Des Moines Nat. 
Bank v. Bennett, Iowa, 62 S Ct. 133, 
284 U.S. 239, 76 L Ed. 265 

61 C J p 293 note 66. 

The correct test is whether any 
actual and practical inequality of 
burden exists with respect to sub¬ 
stantially competing: moneyed capi¬ 
tal.—Commonwealth v. Union Nat. 
Bank of Heading:, 44 Pa.Dist. & Co 
47, 62 DauphCo 13—Commonwealth 
v. Union Nat. Bank of Reading, Pa. 
Com.Pl., 6.1 Dauph.Co. 362. 

78. Minn.—State v. First Nat. Bank, 
204 N.W. 874, 164 Minn. 236. 

61 <C J. p 293 note 67. 

79. Ala.—Ward v. First Nat. Bank, 
142 So 93, 226 Ala. 10. 

Pa —Commonwealth v. Mellon Nat. 
Bank & Trust Co., 62 Pa.Diat & 
Co. 105, 58 Dauph.Co. 446. 

61 C.J. p 293 note 69. 

80. U S.—Iowa-Des Moines Nat. 

Bank v. Bennett, lows, 62 S.CL 133, 
284 US. 239, 76 L.Ed. 265—Toy 
Nat. Bank of Sioux City, Iowa, v. 
Smith, DC.Iowa, 8 F.Supp. 686, re¬ 
versed on other grounds, C.C.A., 
Hamraerstrom v. Toy Nat. Bank, 81 
F«2d 628, certiorari denied Toy Nat 
Bank v. H&tnmerstrom, 57 S*Ct 9, 
299 U.S. 646, 81 LEd. 402, and Iowa 
Joint Stock Land Bank v. Hammer* 
Strom,- 67 S.Ct 9, 299 U.S. 546, 81 
L.Ed. 402, and Live Stock Nat 


Bank v. Hammerstrom, 67 S Ct. 9, 
299 US 646, 81 L Ed. 402. 

Ala—Ward v. First Nat Bank, 142 
So. 93. 225 Ala 10. 

Cal.—Morris Plan Co. of San Fran¬ 
cisco v. Johnson, 100 P.2d 493, 37 
Cal.App 2d 621. 

Wis—Ashland County Bank v. Vil¬ 
lage of Butternut, 24.1 N.W. 638, 
208 Wis. 90. 82 A.L.R. 865. 

61 C.J p 294 note 60. 

81. U S —Minnehaha Nat Bank v. 
Anderson, D.C.S.D., 2 F 2d 897. 

Fla—Roberts v. American Nat Bank 
of Pensacola 121 So. 554, 97 Fla 
411. 

61 C.J. p 294 note 61. 

82. N.Y.—Grama tan Nat. Bank A 
Trust Co. of Bronxville v. West¬ 
chester County, 262 N.Y.S. 8, 145 
Misc. 745. 

83. U.S.—First Nat Bank r. City of 
Hartford, Wis., 47 S.Ct 462, 273 
U.S. 548, 71 L.Ed. 769, 69 A.L.R 
1 . 

84. U.S.—Eddy v. First Nat. Bank, 
C.C.A.N.D, 276 F. 650, 551, appeal 
dismissed 43 S.Ct 10, 260 U.S. 752, 
67 L Ed. 496. 

61 C.J. p 294 note 63. 

88 . US.—First Nat. Bank v. Louisi¬ 
ana Tax Commission, La., 63 S.Ct 
5*t 289 U.8. 60, 77 L.Ed. *030, 
87 A.L.R. 840. 

Unconstitutional and unenforced 

statute was no basis for contention 

that tax constituted unjust discrimi¬ 
nation.—First Nat Bank v. Louisiana 
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Tax Commission, 143 So 23, 175 La 
119, followed in Commercial Nat 
Bank of Shreveport v. Louisiana Tax 
Commission, 143 So. 32, 176 La. 149, 
and affirmed First Nat. Bank v Lou¬ 
isiana Tax Commission, 53 S Ct 511, 
289 U.S. 60. 77 L.Ed. 1030, 87 A.L.R. 
840, motion denied 63 S.Ct 621. 

86. Ala.—Ward v. First Nat Bank, 
142 So. 93, 225 Ala. 10. 

87. U.S —Public Nat Bank of New 
York v. Keating, D.C.N.Y., 38 F 
2d 279, affirmed. C.C.A., 47 F.2d 561, 
81 A.L.R. 497, affirmed Keating v 
Public Nat Bank, 52 S.Ct 137, 284 
U.S. 687, 76 L Ed. 607. 

61 C.J. p 293 note 52. 

88. U.S.—Knowles v. First Nat 
Bank, C.C.A.Iowa, 68 F.2d 232. 

61 C.J. p 293 note 63. 

Unauthorised exaction by offioer 
Taxation of national bank at great¬ 
er rate than competing capital was 
unlawful discrimination, regardless 
of fact that wrongful exaction was 
made by taxing officers without au¬ 
thority under state law. Wrongful 
exaction of tax against bank at rate 
greater than assessed against com¬ 
peting capital, by taxing officers, was 
act of state. Fact that state had 
power to equalize taxation between 
bank and competing capital by com¬ 
pelling payment of unpaid balance of 
amounts theretofore assessed was not 
material.—Iowa-Des Moines Nat. 

Bank v. Bennett, Iowa, 52 S.CL 183, 
284 U.S. 239, 76 L.Ed. 265. , 
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as a class and not as individuals, 89 and a scheme of 
taxation that is fair to the class will not be held 
invalid because in a particular case arising from cir¬ 
cumstances personal to the individual affected an 
owner of shares of such stock may sustain a heavier 
tax than another who has invested his money other¬ 
wise, 90 or, in the case of a franchise tax, because 
a few individual corporations, out of a class of 
several thousand which ordinarily bear the same 
or a heavier tax burden, may sustain a lighter tax 
than that imposed on national banking associa¬ 
tions 91 

Questions of fact and laiv; proof . In ascertain¬ 
ing inequality and competition, questions of fact 
and law are involved. 92 It is necessary to ascertain 
the nature and extent of the moneyed capital m 
the hands of individual citizens within the state 
and the relation of its employment, in point of com¬ 
petition to the business of national banks, 93 and 
also to ascertain the precise meaning to be given 
the statute as applied to the facts in hand in order 
to determine whether the particular moneyed capital 
and the particular competition involved are moneyed 
capital and competition within the spirit and pur¬ 
pose of the statute. 94 In determining whether a 
bank franchise tax act discriminates against na¬ 


tional banks, the court must consider the state’s tax 
structure as a whole, and ascertain therefrom 
whether the tax burden is greater on national banks 
than on state banks or mercantile, business, manu¬ 
facturing, and financial corporations. 95 Discrimi¬ 
nation must be proved 90 and it can be proved only 
by the production of evidence on a trial 97 or by 
concession. 98 The burden of proving such dis¬ 
crimination by affirmative evidence is on the person 
who alleges it. 99 

(2) Mode or Manner of Taxation 

The federal statute does not require that the mode 
or manner of taxing national bank stock shall correspond 
In all respects to that adopted In taxing state banks 
or other moneyed capital, and does not require exact 
mathematical equality, but only such practical or sub¬ 
stantial equality as is reasonably attainable. 

The federal statute does not require that the 
mode or manner of taxing national bank stock 
shall correspond in all respects to that adopted in 
taxing state banks 1 or other moneyed capital ; 2 nor 
does it require exact mathematical equality in the 
taxing of national bank shares and such other 
moneyed capital, 3 but only such practical or sub¬ 
stantial equality as is reasonably attainable in view 
of the differing situations of such properties; 4 and 
the fact that a different system of taxation may be 


89. U S —People of State of New 
York ex rel Amoskeap Sav Bank 
of Manchester. N II, v Purdy, N. 
Y. 34 SCt 114, 231 U.S 373, 58 L 
Ed 274 

90. N Y —People v. Feitner, 83 N E 
592, 191 NY 88 

61 C J. p 294 note 66 

91. U S —Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl , 60 S Ct 688, 309 
U S. 560, 84 L Ed 947 

Tax scheme held not discriminatory 

U S —Tradesmens Nat Bank of Okla¬ 
homa City v Oklahoma Tax Com¬ 
mission, supra. 

99. US—-First Nat. Bank of Hart¬ 
ford, Wis, v City of Hartford, 
Wis, 47 SCt 462, 273 US 548, 71 
LEd 767, 59 ALU 1 

Ala.—First Nat. Bank v. Jackson 
County, 150 So 690, 227 Ala 448— 
Ward v. First Nat. Bank, 142 So 

93. 225 Ala 10 

Minn—Cherokee State Bank of St 
Paul v Wallace, 279 NW. 410, 202 
Minn 582. 

N.Y —People’s Nat Bank & Trust Co 
of White Plains v Westchester 
County, 185 N.E 405, 261 NY 342 

93. US—First Nat Bank of Hart¬ 
ford, Wis., v. City of Hartford, 
Wis, 47 SCt. 462, 273 US 548, 71 
L.Ed. 767, 69 A L.R. 1. 

Ala—Ward v First Nat. Bank, 142 
So 93. 225 Ala. 10. 


94. US—First Nat Bank of Hart¬ 
ford, Wis, v City of Hartford, 
Wis, 47 SCt 462. 273 US 548. 71 
LEd 767, 59 ALR 1 

Ala—Ward v First Nat Bank, 142 
So 93, 225 Ala 10 

95. U S —Tradesmens Nat Bank of 
Oklahoma City v Oklahoma Tax 
Commission. Okl, 60 SCt 688, 309 
U S 560, 84 L Ed 947 

Cal — H A S Loan Service v Mc- 
Colgan, 133 P 2d 391, 21 Cal 2d 518, 
145 ALR 349 

96. Ala—First Nat Bank v. Jack- 
son County, 150 So 690, 227 Ala. 
418 

Ind—Davis v Sexton, 200 NE. 233, 
210 Ind 138 

Mont —Merchants' Nat Bank of 
Glendive v Dawson County, 19 P 2d 
892, 93 Mont 310 

N.Y —People's Nat Bank A Trust 
Co of White Plains v Westchester 
County, 185 N.E 405, 261 NY 342. 

97. N Y —People’s Nat. Bank A 
Trust Co of White Plains v. West¬ 
chester County, supra, 

98. N Y —People’s Nat. Bank A 
Trust Co. of White Plains v. West¬ 
chester County, supra. 

99. Ind—Davis v. Sexton, 200 N.E. 
233, 210 Ind. 138. 

Mont —Merchants’ Nat. Bank of 
Glendive v. Dawson County, 19 P.2d 
892, 93 Mont. 310. 

Pa. — Commonwealth v. ‘Mellon Nat 
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Bank & Trust Co, 62 Pa.Dist A Co. 
105, 58 Dauph Co. 445—Common¬ 
wealth v City Nat Bank of Phila¬ 
delphia, Com PI , 52 Dauph Co 87 

61 C J p 294 note 67 

1. US —Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl, 60 SCt 688, 309 
US 560, 84 LEd. 947—Citizens' & 
Southern Nat. Bank v City of At¬ 
lanta. CCAGa, 63 F2d 557 

Okl—Tradesmens Nat Bank of Ok¬ 
lahoma City v Oklahoma Tax Com¬ 
mission, 95 P.2d 121, 185 Okl 656, 
affirmed 60 SCt 688, 309 US 560, 
84 LEd 947—First Nat Bank v 
Oklahoma Tax Commission, 90 P 2d 
438, 185 Okl 98 

61 C J p 294 note 68. 

2. U S.—Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 IS.Ct 688, 309 
U.S. 560, 84 LEd 947. 

61 C.J. p 294 note 69. 

3. Pa.—Commonwealth v. Mellon 
Nat. Bank & Trust Co, 62 Pa.Dist. 
A Co. 105, 58 Dauph.Co. 445. 

61 C.J. p 990 note 18. 

4. US —First Nat. Bank of Guthrie 
Center v. Anderson, Iowa, 46 S Ct 
136, 269 US. 341, 70 L Ed 295. 

61 C.J. p 290 note 19. 

Approximate equality is required.— 

People's Nat Bank A Trust Co. of 

White Plains v. Westchester County, 

185 NE 405, 261 NY. 842. 
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adopted with respect to such stock does not con¬ 
stitute discrimination, 5 unless it results in injus¬ 
tice, inequality, or intentional discrimination 6 un¬ 
favorable to the holders of the shares of national 
banks. 7 Accordingly, it does not prohibit a dis¬ 
crimination which is in favor of the national bank 
stock, 8 although such discrimination might be illegal 
as being in violation of constitutional provisions. 9 

(3) Valuation and Deductions 

The forbidden discrimination may be practiced by 
applying unequal and discriminatory rules for the valu¬ 
ation of property or in permitting deductions. 

The forbidden discrimination may be practiced by 
applying unequal and discriminatory rules for the 
valuation of property. 10 Thus, there is an illegal 
discrimination if the stock of national banks is ap¬ 
praised for taxation at a higher proportion of its 
actual or market value than the stock of state banks 
or similar institutions, 11 provided this is done sys¬ 
tematically and intentionally by the assessors and 
in pursuance of a rule hostile to the national 
banks. 12 An increase in the assessment of national 
bank stock as a result of a flat increase by the state 
tax commission in the assessor's valuation of prop¬ 
erty within a certain county where the valuation of 
bank property in other counties subject to same 
state levy is not increased by the same rate of in¬ 
crease is a mere overvaluation and not a discrim¬ 
ination in violation of the statute. 13 


Deductions;. If the holders of other forms of 
“moneyed capital,” within the meaning of that term 
as used in this connection, are allowed to deduct 
their debts, and be taxed only on the remainder, a 
similar deduction ordinarily must be allowed to own¬ 
ers of national bank shares, and, if such a deduction 
i9 not allowed to the latter, it constitutes a violation 
of the federal statute, as discriminating against na¬ 
tional bank stock. 14 This rule does not apply where 
a lower rate of taxation is substituted for such 
deduction, a 9 to national bank stock, 16 or unless the 
deduction allowed affects other moneyed capital; 16 
and it has been held that, although a statute not 
permitting such a deduction is in conflict with the 
federal statute, it is not void, 17 and that a stock¬ 
holder who has no debts to deduct may not com¬ 
plain of an assessment of his stock. 18 

There is no discrimination in merely allowing a 
deduction of debts from “credits” without allowing 
a similar deduction from the value of national bank 
stock, unless the term “credits” as defined by the 
state statutes includes moneyed capital within the 
meaning of the federal statute. 10 So, the federal 
statute is not transgressed by a provision of the 
state law that there may be deducted in arriving at 
the value of national bank shares, for the purposes 
of assessment, the amount or value of the capital 
actually invested in real estate, where the law ap¬ 
plies to all banks, state and national, and operates 
in the same way as to all. 20 


5. US —Tradesmens Nat Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl, 60 S Ct 688, 309 
U S. 560, 84 L.Ed 947. 

Pa —Commonwealth v. Union Nat 
Bank of Beading, 44 Pa.Dist. & Co 
47, 52 Dauph Co 13 
61 C.J p 294 note 70. 

6. US —Hannan v. First Nat Bank, 
CCAIowa, 269 F. 527, appeal dis¬ 
missed 45 S.Ct. 9, 266 U.S. 638, 69 
LEd 482 

Method of levying held invalid 

Ala—First Nat Bank v. Jackson 
County, 160 So 690, 227 Ala. 448. 

7. US —Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S Ct. 688, 309 
U.S. 560, 84 L Ed. 947. 

8 . U S.—Davenport Nat. Bank v. 
Davenport Board of Bqualiaatloxi, 
Iowa, 8 S.Ct. 73, 123 UJS. 83, 31 L. 
Ed. 94. 

61 C.J. p 290 note 20. 

9. Ohio.—Cleveland Trust Co. v. 
Dander, 56 N E 1036, 62 Ohio St. 
266, affirmed 22 S Ct. 894, 184 U.S. 
Ill, 46 L.Ed. 466 

61 C.J. P 290 note 21. 


Constitutional provisions requiring: 
Equality and uniformity in taxa¬ 
tion see supra 85 21-38 
Taxation according to value see su¬ 
pra fifi 52-55 

State laws void ae to national banks 
held void as to state banks 

Wis—Ashland County Bank v. Vil¬ 
lage of Butternut, 241 N.W 638, 
208 Wis 90, 82 ALR 865 

10. U S —Hoenig v. Huntington Nat. 
Bank of Columbus, C.C A Ohio, 59 
F2d 479, certiorari denied Hunt¬ 
ington Nat. Bank of Columbus v. 
Hoenig. 53 S.Ct 93, 287 U.S. 648, 77 
LEd 560. 

11. U.S.—Stanley v. Albany County, 
N.T, 7 SCt. 1234, 121 U.S. 585, 80 
L.Ed. 1000. 

61 C.J. p 295 note 73. 

12. U.S.—Albuquerque First Nat. 
Bank v. Albright, N.M., 28 S.Ct 
849, 208 U.S. 648, 52 L.Ed. 614. 

61 C.J. p 295 note 74. 

13. Colo.—First Nat. Bank v. Pat¬ 
terson, 176 P. 498, 65 Colo. 166. 

14. U.S.—Toy Nat. Bank of Sioux 
City, Iowa, v. Smith, D.C.Iowa, 8 
F.Supp. 638, reversed on other 
grounds, CCA, Hammerstrom v. 
Toy Nat Sank, 81 F.2d 628, oertio- 
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rari denied Toy Nat Bank v Ham¬ 
merstrom, 57 S Ct 9, 299 U S, 546, 
81 L Ed 402, and Iowa Joint Stock 
Land Bank v Hammerstrom, 57 S 
Ct 9, 299 U S 546, 81 L Ed 402, and 
Live Stock Nat Bank v. Hammer¬ 
strom, 67 SCt. 9, 299 U.S 546, 81 
LEd. 402. 

61 C.J p 296 note 79. 

Deductions in valuing bank stock in 
general see infra 8 424. 

15. NT—People v Feitner, 83 NE 
692, 191 N.Y. 88 

61 C.J p 296 note 80. 

10. U S.—Wellington First Nat 

Bank v. Chapman, Ohio, 19 S.Ct 
407, 173 US 205, 43 L.Ed. 669— 
Mercantile Nat Bank v. Shields,. 
C C.Ohio, 59 F. 952. 

61 C.J. p 296 note 81. 

17. U.S.—{Supervisors v. Stanley, N. 
T, 105 U.S. 305, 26 L.Ed. 1044. 

61 C.J. p 296 note 84. 

18. U.S.—Albany County v. Stanley,, 
supra. 

10. U.S.—'Wellington First Nat. 
Bank v. Chapman, Ohio, 19 S.Ct. 
407, 173 U.S. 206, 43 L Ed. 669. 

61 C.J. p 296 notes 82, 88. 

20. U.S.—Citizens' St Southern Nat. 
Bank v. City of Atlanta, C.C.A.a*,„ 
53 F.2d 557. 
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Investments in nontaxoble securities. It is not an 
unlawful discrimination against national banks that 
that portion of their capital which is invested m 
United States bonds or other nontaxable securities 
is not deducted in valuing the holdings of their 
shareholders, although such deduction is allowed 
in taxing the capital of private or state banks and 
•other moneyed capital, 21 since the tax is levied not 
on the capital so invested, which is the property of 
the bank, but on the shares of stock which are 
the property of the stockholders, 22 and since the 
federal statute, in requiring other moneyed capital 
to be assessed at an equal rate, refers only to such 
moneyed capital as the state has power to tax. 23 
The fact that investment securities of a national 
bank are not assessed docs not justify an illegal 
discrimination in assessing the shares in such 
bank, 24 and there is a substantial discrimination 
against national bank stock, where shares thereof 
are taxed on a valuation equal to that of the assets 
of the bank including bonds and like securities of 
the United States, while shares of state banks are 
not taxed, although they have a large taxable value 
over and above the value of taxable property of 
banks, due to the ownership by banks of tax-exempt 
federal securities, as in neither case does the ex¬ 
emption of federal securities held by the banks ap¬ 
ply in the taxation of shares. 25 

(4) Exemptions 

Discrimination against national bank stock does not 
arise from the mere fact that certain forms of capital 
are exempted altogether from taxation by the state laws. 


Discrimination against national bank stock does 
not arise from the mere fact that certain forms of 
capital are exempted altogether from taxation by 
the state laws, 26 unless a relatively large amount 
of moneyed capital, employed in competition with 
the national banks, thereby obtains exemption. 27 

§ 155. -Deposits 

Although deposit taxes levied against a national 
bank are invalid, the state may tax depositors on the 
basis of the credit they receive on depositing money in 
a national bank. 

The federal statutes prescribe no rule with respect 
to the taxation of depositors* credits, 28 and, since 
such taxes are not permitted by the statute relating 
to state taxation of national banks, 12 U.S.C.A. § 
548, deposit taxes levied against a national bank 
are invalid. 29 Inasmuch as taxation of interest- 
bearing deposits m national banks does not tax a 
deposit as the term may be used to indicate the 
money deposited, but rather taxes the credit which 
the depositor receives therefor, which i9 also in¬ 
cluded in the term “deposit/* 30 the fact that the 
bank can be protected from taxation on such de¬ 
posits does not impair the right of the state to tax 
depositors, 31 and, if the statute imposing such a 
tax does not unfairly discriminate against national 
banks, it is not invalid, 32 and is not objectionable 
as an unlawful interference with the business of 
the bank because of the publicity required to be 
given to the business of the depositor and the bank 
by the returns required to be made on which the tax 


£1. US—Cleveland Trust Co v 
Lander, Ohio, 22 S Ct 394, 184 U.S 
111, 46 LEd 456 

61 C J p 296 note 86 

22. US—Cleveland Trust Co v. 
Lander, supra 

Iowa.—Des Moines Nat Bank v. Fair- 
weather, 184 NW. 313, 181 N.W 
459, 191 Iowa 1240, affirmed 44 S Ct. 
23, 263 US 103, 68 LEd 191 

Capital of national bank as taxable 
only by tax on shares see supra S 
151. 

23. US—Hannan v First Nat. 
Bank, C.CAIowa, 269 F. 627, 535, 
appeal dismissed 45 S.Ct. 9, 266 U. 
S. 638, 69 L Ed 482. 

Iowa -—Head v. Board of Review, 152 
N W. 600, 170 Iowa 300. 

24. Fla.—Roberts v. American Nat 
Bank of Pensacola, 121 So. 554, 97 
Fla. 411. 

61 C.J. p 296 note 89. 

25. U.S.—Montana Nat. Bank of 
Billing* v. Yellowstone County, 
Mont., 48 S.Ct. 331, 276 U.S. 499, 72 
L.Ed. 673. 

26. U.S.—South Broadway Nat 


Bank of Denver, Colo, v City and 
County of Denver, C C.A.C 0 I 0 ., 51 
F 2d 703. 

61 C J p 296 note 92. 

Exemptions as to banks in general 
see infra 8 269. 

■xemption. from taxation on surplus 

Statute requiring state banks and 
permitting national banks to pay 
guaranty assessment on surplus, 
which is then exempt from taxation, 
does not discriminate against nation¬ 
al banks, even though surplus of na¬ 
tional bank which does not fully com¬ 
ply with guaranty assessment stat¬ 
ute is not exempt from taxation.— 
Capital Nat. Bank v. City of Jack- 
son. 139 So 163, 162 Miss 658, fol¬ 
lowed in Capital Nat Bank v. Board 
of Gup’rs of Hinds County, 139 So. 
165, certiorari denied 52 S.Ct. 504, 
286 U.S 550, 76 LEd 1286. 

Valuation of oorporate asset* 

Although state may exempt stock 
in certain types of favored domestic 
corporations, in valuing capital as¬ 
sets of corporation for purpose of as¬ 
certaining amount of assessment 
against stockholders to be oollected 
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from the corporation, such legislation 
does not become obnoxious until it 
discriminates against federal securi¬ 
ties or national bank stock.—Fideli¬ 
ty & Guaranty Fire Corp v. Leser, 
193 A. 164, 172 Md. 652. 

27. U S —Brotherhood Co-op Nat 
Bank v. Hurlburt, DC Or, 21 F.2d 
85 

61 C.J. p 297 note 93. 

28. U S.—Clement Nat. Bank v. 
State, Vt, 34 S Ct. 31, 231 US 120, 
58 LEd 147. 

Taxation of deposits in general see 
supra 8 148. 

29. U.S.—Posadas v. National City 
Bank of New York, Philippine, 56 
S.Ct 349, 296 U S 497, 80 L Ed 351. 

30. Vt.—State v. Clement Nat Bank, 
78 A. 944, 84 Vt 168, AnnCas 1912D 
22, affirmed 34 S.Ct 31, 231 U S 120, 
58 LEd 147. 

31. Vt.—State v. Clement Nat Bank, 
supra. 

32. U.S.—Clement Nat Bank v 
State of Vermont Vt., 34 S.Ct 31, 
231 US. 120, 58 LEd. 147. 

61 C.J. p 297 note 98. 
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is to be assessed,** and is not objectionable as a 
tax on the property or business of the bank.* 4 

§ 156. Bridge, Ferry, and Canal Companies 

Bridge, ferry, and canal companies are taxable with 
respect to their property, stock, and franchises. 

A corporation owning and maintaining a toll 
bridge is taxable with respect to its property under 
general laws of the state providing for the taxation 
of corporations, 36 or relative to the taxation of 
bridges, 3 ® except as the ordinary rules are varied by 
special concession or contract with the state, 37 and 
is not released from taxation by the fact that its 
bridge is leased to, or occupied by, a railroad com¬ 
pany. 38 The same general principles are applicable 
to companies operating canals, 39 whether for trans¬ 
portation or for the creation of water power, 40 
and to ferry companies. 41 Where the dominant 
purpose of a company, as provided in its charter, 
is the construction and maintenance of canals and 
locks, the company has been held to have been 
properly taxed as a canal company, although the 
maintenance of the canal has since become a com¬ 
paratively insignificant part of the business of the 
company. 42 

Real property . Bridges 43 and other property 
owned by bridge companies 44 have been held sub¬ 


ject to taxation as real estate. Where the interest 
of the company is only that of the right to con¬ 
struct, maintain, and operate a bridge for a limited 
time, after which time all rights in the bridge are 
to pass to the state, it has been held that the bridge 
is not taxable as real estate. 46 Furthermore, where 
a statute is enacted providing specifically for the 
taxation of bridge companies, general statutes relat¬ 
ing to the taxation of the real estate of corporations 
are inapplicable to bridge property. 46 

Franchises . With respect to taxation, the right 
of a bridge company to construct a bridge over a 
navigable river and to contract for the operation 
of a railroad over it is a special privilege. 47 

Capital stock . A tax on the capital stock of a 
bridge or canal company has been regarded as a 
tax on the corporation, 48 or on its property subject 
to taxation, 49 not in separate parcels, but as a 
homogeneous unit. 60 

Stockholders . As in the case of stockholders in 
other corporations, the stockholders in bridge com¬ 
panies have been held taxable 51 or not taxable 62 
on their shares depending on the interpretation put 
on particular statutes. 

Situs. A state has no power to tax the personal 
or real property of a bridge or canal company 
situated outside the state 63 


33. Vt—State v Clement Nat. Bank, 
78 A. 944. 84 Vt. 167, Ann Cas 1912D 
22. affirmed 34 S Ct. 31, 231 US 
120. 58 LEd. 147. 

34. Vt —State v Clement Nat Bank, 
supra. 

61 C J p 297 note 1. 

35. Mo —State v. Louisiana, etc , R. 
Co., 114 S.W 956, 215 Mo. 479. 

61 C J. p 297 note 3 
Railroad bridges see infra § 172. 
“Othsr form of publto tsrvlos” 
Phrase “other form of public serv¬ 
ice," used in statute classifying cor¬ 
porations engaged in certain busi¬ 
nesses or engaged in “other form of 
public service" as public utilities for 
purpose of determining net income 
for taxation, referred, under doctrine 
of ejusdem generis, only to corpora¬ 
tions of nature similar to those pre¬ 
viously expressly enumerated in the 
statute and not to a toll bridge com¬ 
pany which was not named therein.— 
Cooper River Bridge v. South Caro¬ 
lina Tax Commission, 188 S.E. 568, 
182 S.C 72. 

36. Ky—Covington, etc., Bridge Co. 
v. O’Meara, 35 SW. 1027, 19 Ky.L. 
1438. 

Taxation of bridges in general see 
supra 5 71. 

37. Ohio*—Covington, etc., Bridge 
Co. v. Mayer, 31 Ohio St 317. 

61 C.J. p 298 note 5. 


38. Ill —Chicago & A R Co v Peo¬ 
ple, 38 NE 1075, 153 Ill 409, 29 L 
RA 69 

61 C.J p 298 note 6 

Property leased to railroad see in¬ 
fra fi 179 

39. D C.—Alexandria R , etc, Co. v. 
District of Columbia, 12 DC 217 

61 C J p 298 note 7 

40. Mass — Lowell V. Middlesex 

County, 6 Allen 131. 

41. U S —Wiggins Ferry Co v East 
St Louis, Ill, 2 SCt. 257, 107 US 
365, 27 LEd 419 

61 C J. p 298 note 9 

43. Mass.—Essex Co. v Common¬ 
wealth, 141 NE 38, 246 Mass. 242 

61 C.J. p 298 note 10. 

43 . N.Y —Hudson River Bridge Co. 
v Patterson, 74 N.Y. 365. 

61 C.J, p 298 note 11 

Tax on real estate generally see su¬ 
pra 9 133. 

Bridge and approach thereto 

U.S—Keithsburg Bridge Co v. Mc¬ 
Kay, C.C.Iowa, 42 F 427. 

44. Conn.—Toll Bridge Co, v. Os¬ 
born, 35 Conn. 7. 

61 C.J. p 298 note 12. 

45. N.Y.—People ex Ml. Bear Moun¬ 
tain Hudson River Bridge Co. v. 
James, 225 N.Y.S. 885, 222 App.Div. 
756. 

61 C.J. p 298 note 14. 
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46. Conn—Middletown A P. Bridge 
Co v Town of Middletown, 69 A 
34, 77 Conn. 314. 

47. N Y —People ex rel. Grand 
Trunk Ry Co of Canada v. Gil¬ 
christ. 161 NE 432, 248 NY. 97 

Taxation of corporate franchises and 
privileges generally see supra f 

134. 

48. Pa—Lycoming County v. Gam¬ 
ble, 47 Pa 106 

Tax on capital and capital stock of 
corporations generally see supra 9 

135. 

49. Ill.—Quincy R. Bridge Co. v. 
Adams County, 88 Ill. 615. 

50. Ill —Quincy R Bridge Co. v 
Adams County, supra. 

61 C.J. p 298 note 21. 

51. Conn—Middletown A P. Bridge 
Co v Town of Middletown, 58 A 
34, 77 Conn. 314. 

61 C J. p 299 note 23. 

Shares of stockholders as taxable 
generally see supra S 136. 

53, N H —Cornish Bridge Proprie¬ 
tors v. Richardson, 8 N H. 207. 

53. DC.—Alexandria Canal R mf etc., 
Co v. District of Columbia, 12 D.C. 
217. 

61 C J p 299 note 26 

Situs generally see supra f 130* 
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§ 157. Building and Loan Associations 

Except m the rule may ba controlled by statute, 
building and loan associations are subject to taxation In 
the same manner as an Individual or other corporation, 
end are, therefore, subject to franchise and property 
taxes. 

Except as and to the extent that such rules are 
changed or modified by particular building and 
loan association statutes, building and loan as¬ 
sociations are subject to taxation in the same man¬ 
ner as an individual 54 or other corporation, 55 and 
are, therefore, subject to franchise taxes 56 and to 
taxation on all their property, 57 including real es¬ 
tate, 58 intangible and other personal property, 59 
the amount of capital paid m and accumulated sur¬ 
plus, 60 and notes, bonds, mortgages, and other cred¬ 
its or securities representing loans made to members 
or others 61 


Building and loan statutes. Owing to the partic¬ 
ular nature of building and loan associations and 
the consequent difficulty of assessing all of the prop- 
perty represented once and only once, 68 some stat¬ 
utes have been enacted providing specifically for the 
taxation of property of these associations either to 
the association or to the members. Such statutes 
are within the power of the legislature to enact, 63 
and the statutory provisions must be followed. 64 
Under some of these statutes the association can¬ 
not be taxed on notes, bonds, and mortgages repre¬ 
senting loans 65 or other property belonging to 
them, 66 and, where the statute provides for the 
taxation of the stockholders on their shares, it has 
been held that by implication the association is not 
to be taxed on its property. 67 A statute prohibiting 


54. N.M —Territory v. Co-operative 
Bldg, etc. Assoc., 62 P. 1097, 10 
X M 337. 

61 C J p 299 note 29. 

Organization tax see Building and 
Loan Associations § 6 
Statutes imposing tax on individu¬ 
als as including private corpora¬ 
tions see supra 9 126. 

55. Ala—State v. Tuscaloosa Build¬ 
ing & Loan Ass’n, 161 So. 630, 230 
Ala. 476, 99 ALR 1019 

Cal —First Federal Sav. & Loan 
Ass'n of Altadena v Johnson, 122 P 
2d 84, 49 Cal App.2d 466. 

W Va —Charleston Federal Sav & 
Loan Ass'n v James, 200 SB 845, 
120 W.Va. 781. 

41 C J. p 299 note 30. 

56. Cal— Hise v McColgan, 148 P. 
2d 616, 24 Cal 2d 147—First Federal 
Sav St Loan Ass'n of Altadena v 
Johnson, 122 P.2d 84, 49 Cal App 2d 
465. 

“Doing business” 

(1) Where commissioner after tak¬ 
ing over building and loan associa¬ 
tion for liquidation, in exercise of his 
statutory powers over assets of as¬ 
sociation, made sales, rentals, and 
transfers of assets and collections on 
obligations due association on behalf 
of association and its creditors, asso¬ 
ciation was "doing business" within 
meaning of Franchise Tax Act and 
was subject to taxation thereunder.— 
Hise v. McColgan, 148 P 2d 616, 24 
Cal. 2d 147. 

(2) The criterion in determining 
whether the association is "doing 
business" is whether its goal is finan¬ 
cial or pecuniary gain and fact that 
no profit may have been made is not 
controlling.—Hise v. McColgan, su¬ 
pra. 

(3) Provision of Building and Loan 
Association Act pertaining to com¬ 
missioner's possession of property, 
business, and assets of association 


taken over contemplates a resump¬ 
tion of business and affairs by duly 
constituted association officers and 
does not imply that association’s 
franchise is forfeited and no business 
can be done in its name—Hise v Mc¬ 
Colgan, supra. 

57. W Va —Charleston Federal Sav 
& Loan Ass’n v. James, 200 S E 
846, 120 W Va. 781. 

61 C J. p 299 note 31. 

58. Ind—Showalter v. Fletcher Ave 
'Savings & Loan Ass'n, 190 N E 
127, 100 Ind App 378. 

61 C.J p 299 note 31. 

59. WVa—Charleston Federal Sav 
& Loan Ass'n v. James, 200 S E 
845, 120 WVa. 781. 

61 C J p 299 note 31. 

“Due borrowers” accounts 

(1) “Due borrowers’* accounts, set 
up by savings and loan association 
when borrowers delivered indorsed 
checks of association payable to bor¬ 
rowers back to association to pay 
bills and estimates accruing in con¬ 
struction of building on order or ap¬ 
proval of borrowers, were taxable in 
name of association as deposits.— 
Merchants & Mechanics Federal Sav¬ 
ings & Loan Ass'n of Springfield v. 
Evatt, 6 Ohio Supp 49, affirmed 35 
N.E 2d 831, 138 Ohio St. 457, 135 AL 
R. 1474. 

(2) With respect to whether "due 
borrowers’’ accounts were taxable as 
deposits, when borrower, as payee 
named in check delivered to him by 
association, indorses check and deliv¬ 
ers It back to association, legal effect 
of transaction is same as if borrower 
had presented check to bank and ob¬ 
tained money and had then delivered 
money to association to have it set 
up as credit in "due borrowers" ac¬ 
count set up in his name.—Merchants 
Sc Mechanics Federal Savings St Loan 
Ass’n of Springfield v. Evatt, supra. 
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(3) Where, although indorsed 
check of association payable to bor¬ 
rower was deposited by borrower 
with association for specific purpose 
of enabling association to pay bills 
and estimates accruing in construc¬ 
tion of building, association was not 
required to segregate funds, debtor 
and creditor relation was created be¬ 
tween association and borrower, not¬ 
withstanding indorsed check and 
moneys represented thereby were de¬ 
posited by borrower with association 
for specific purpose —Merchants & 
Mechanics Federal Savings & Loan 
Ass’n of Springfield v Evatt, supra 

60. N J —State v Creveling. 39 NJ 
Law 465, affirmed 40 N J.Law 192. 

61 C J p 299 note 32 
Capital stock see infra 9 158 

61. Wyo—Albany Mut Bldg. Assoc 
v. Laramie, 65 P. 1011, 10 Wyo 
54 

61 C.J p 299 note 33 

62. Ky —Commonwealth v. Home, 
etc., Fund Co Bldg Assoc, 106 S. 
W. 221, 127 Ky. 537, 32 Ky L 435 

63. W.Va—In re Hancock County 
Federal S&v. & Loan Ass’n, 25 S E 
2d 543, 125 WVa. 426. 

64. Ill—Olney Loan St Building As¬ 
soc. v. Parker, 63 NB 725, 196 Ill. 
388 

61 C.J. p 299 note 36. 

Assessment of property of building 
and loan associations see infra 9 
427. 

65. Ky —Commonwealth v. Home, 
etc, Fund Co. Bldg Assoc., 106 S 
W. 221, 127 Ky. 537, 32 Ky.L. 435 

61 C J. p 299 note 37 
Exemption from taxation see infra 9 
270, 

66 . Ill.—>01ney Loan, etc, Assoc, v. 
Parker, 63 NE 725, 196 Ill 388 

67. Mo.—-Kansas City v. Mercantile 
Mut Bldg., etc.. Assoc, 46 S.W. 624, 
145 Mo. 50. 



§§ 1S7-159 

a tax. on the "franchise” of tibte association pro¬ 
hibits license or occupation taxes. 68 

Federal associations . In view of the statute 
relating to federal savings and loan associations and 
providing that no state, territorial, county, mu¬ 
nicipal, or local taxing authority shall impose any 
tax on such associations or their franchise, capital, 
reserves, surplus, loans, or income greater than that 
imposed by such authority on other similar local 
mutual or co-operative thrift and home financing 
institutions, 12 U.S.C.A. § 1464 (h), federal as¬ 
sociations are taxable to the same extent as state 
institutions. 89 Such an association 19 a financial 
institution within the meaning of a state statute 
relating to the taxation of financial, mercantile, 
manufacturing, and business corporations. 70 

§ 158. - Capital Stock and Shares 

Under various statutes building and loan associations 
may be taxed on their capital stock, or the shareholders 
may be taxed on their shares. 

Under the various statutory provisions building 
and loan associations may be taxed on their capital 
stock 71 or the shareholders may be taxed on their 
shares, 72 in the same manner as on other personal 


84 , aJ.jS. 

property owned by 4h*m, 78 the associa¬ 

tion is taxed on the stock of the stockholders, the 
latter are nqt required to return the stock, to the tax 
assessor. 74 Also, where the statute provides for the 
taxation of the shares of stock in the hands of the 
stockholders and further provides that the property 
of the association shall not be otherwise taxed, 
the latter cannot be taxed on its capital stock. 75 
In imposing a tax on the stocks of a building and 
loan association, it has been held proper to in¬ 
clude the value of shares of stock owned by na¬ 
tional banks, 78 but not that of stock owned by state 
banks which paid a tax on their shares to the 
state, where the asset is carried by the banks in 
such way as to show that they have paid the tax. 77 

§ 159. Electric Light and Power Companies 

Except as the rule may have been changed or modi¬ 
fied by statute, electric light and power companies are 
subject to taxation In the same manner at other cor¬ 
porations or individuals, or as a public utility. 

Except as and to the extent that the rules arc 
changed or modified by particular statutes, electric 
light and power companies are subject to taxation 
in the same manner as other corporations or in¬ 
dividuals, 78 or as a public utility, 79 although a com- 
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68. Oa —city of Griffin v. First Fed¬ 
eral Sav ft Loan Ass'n of Griffin, 
65 S E 2d 771, 80 Ga App. 217. 

69. Cal —First Federal Sav ft Loan 
Ass’n of Altadena v Johnson, 122 
P 2d 84, 49 Cal App 2d 466 

W.Va—In re Hancock County Fed¬ 
eral Sav. & Loan Ass’n, 26 S E 2d 
543, 125 W.Va. 426—Charleston 

Federal Sav ft Loan Ass’n v. 
James, 200 S E. 846, 120 W.Va. 781. 

70. Cal—First Federal Sav. ft Loan 
Ass'n of Altadena v Johnson, 122 
P.2d 84, 49 Cal App.2d 466. 

71. 111.—In re St. Louis Loan, etc., 
Co, 62 N.E. 810, 194 Ill 609 

61 C.J. p 800 note 43. 

Omitted corporate property see supra 
fi 141. 

Tax on property and on capital see 
supra ft 48. 

Statute held constitutional 
Pa.—Commonwealth ▼. Keystone 
State Bldg, ft Loan Ass'n, SI Pa. 
Dlst ft Co S40. 

Shares owned hy no nr esidents 

In imposing a tax on the stoeks of 
building and loan associations under 
statute, there may be included the 
value of Bhares of full-paid stock of 
such associations owned by persons 
and corporations not residents of 
state.—Commonwealth v. Keystone 
State Bldg ft Loan Ass'n, feupra. 
“Capital stock* 

If investor possesses usual ele¬ 
ments of stockholder owning capital 
stock, except only right to withdraw 


on sixty days’ notice, such stock own¬ 
ership Is of "capital stock” within 
constitution, until withdrawal notice 
is given, since in determining mean¬ 
ing of "capital stock” term should 
not be controlled by descriptive word, 
but rather by qualities possessed by 
It.—State v. Guaranty Sav. Building 
ft Loan Ass’n. 144 So. 104, 225 Ala. 
481, 86 ALR. 819. 

78. Ill—Olney Loan, etc., Assoc, v. 

Parker. 63 N E 725, 196 Ill. 388. 

61 C.J. p 300 note 44. 

73. Ill.-—Olney Loan, etc., Assoc, v. 
Parker, supra. 

74. Ga.—McGowan v. Savannah Mut. 
Loan Assoc., 5 S B 775, 80 Ga. 616. 

61 C J. p 300 note 46. 

78. Ill.—Olney Loan, etc., Assoc, v. 
Parker, 63 N.E 726, 196 Ill. 388. 

76. Pa.—Commonwealth v. Keystone 
State Bldg, ft Loan Ass'n, 81 Pa. 
Dist. ft Co. 840. 

77. Pa.—Commonwealth v. Keystone 
State Bldg, ft Loan Ass'n, supra. 

78. Automobile* of public utility 
operated in conjunction with utility 
functions were held subject to as¬ 
sessment by tax commission.-Wis¬ 
consin Michigan Power Co. v. Wis¬ 
consin Tax Commission, 242 N.W. 
352, 207 Wis. 547. 

C om pany buying eleotrlo power 
wholesale and reselling it to constitu¬ 
ent members at retail, which was not 
organised or acting for any moral or 
benevolent purpose, was subject to i 
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gross income tax, since it was en¬ 
gaged in business within taxing stat¬ 
ute.—Peninsula Light Co v Tax 
Commission of Washington, 56 P 2d 
720, 185 Wash. 669 

79. Wis—Wisconsin Electric Power 
Co. v. Town of Lake, 202 N.W. 195, 
186 Wis 199. . 

61 C J p 300 note 52% 

Public utilities as taxable generally 
see infra fi 184. 

Tax on public utilities: 

Exemptions see infra ft 261. 
Valuation of property see infra ft 
444. 

Company performing “publlo service* 

U.S.—Consolidation Coal Co. v. Mar¬ 
tin, C.C.A Kyj, 113 F.2d 818. 

Thx ou money 

(1) Under statute Imposing tax on 
money of every corporation doing in 
this state the business of furnishing 
water or heat, light and power, 
whether by electricity or gas, tax was 
Imposed on money of domestic corpo¬ 
rations which was on deposit in state, 
and on all money on deposit in other 
states in which no business was con¬ 
ducted, and that portion of money on 
deposit in another state which was in 
excess of ratio of business done in 
latter state to total business done, 
but corporate money on deposit in 
another state which was less In 
amount than ratio of business dons in 
such state to total business done, was 
not taxable.—Commonwealth v. Ap¬ 
palachian Elea Power Co., 68 fi.B.2d 
122, 198 Va. 37. 
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pany which generates, transforms, transmits, or 
furnishes electric current for light, heat, or power 
cannot be assessed as a public utility if it is not a 
public utility. 80 A statute imposing a tax on 
electric light companies is applicable to companies 
which can lawfully come into existence under the 
act which authorizes the creation of that class of 
companies, and which have obtained and exercised 
any of the powers and franchises enumerated in the 
authorizing act. 81 Where the seller of an electric 
plant to a municipality which gave in payment 
pledge orders retained title to the plant for security, 
reserved the right to inspect it, and obligated the 
municipality to operate it efficiently and economical¬ 
ly, the plant, for tax purposes, belongs to the mu¬ 
nicipality, 82 and assessment of taxes against the 
seller's assignee is erroneous. 83 An excise tax can 
be measured by production; and the legislature 
need not, although it has the power to do so, limit 
the tax to such part of the production as may be 
sold, or provide for deduction on account of such 
product as may be lost pending sale. 84 


There is some conflict of authority as to the exact 
status of the property of electric light and power 
corporations connected to, or liaid under, the streets 
of a city for the purpose of carrying on its public 
business. 86 Thus poles, wires, switches, meters, 
etc., are ordinarily classed as personalty, rather than 
real property, 86 especially such part9 thereof as are 
installed on the premises of patrons or consumers, 87 
or constructed in a public highway under an ordi¬ 
nance subject to revocation, 88 but it has been held 
that cement conduits placed under the street by an 
electric company for its electric wires are not tax¬ 
able as tangible personal property. 80 

Lands submerged by waters impounded by a dam 
owned by an electric power company are taxable, 
being a thing separate and distinct from the waters 
over them as a navigable highway. 00 

Franchises. Electric light and power companies 
created under special acts permitting them to lay 
their pipes and sling their wires m the streets and 
highways are properly subject to a state tax on the 
franchises and privileges granted them; 01 and the 


(2) Under statute, moneys of do¬ 
mestic corporations are to be taxed 
only If they have business situs in 
state in sense that they are either 
held or employed within state —Com¬ 
monwealth v. Appalachian Elec Pow¬ 
er Co, supra. 

80. Wis—Union Falls Power Co v 

City of Oconto Falls, 265 NW 722, 

221 Wis 467. 

Reid not publlo utility 

(1) Corporation which produced 
electric power of which a part was 
sold to city for distribution to public, 
and remainder of which was absorbed 
by parent company and which had no 
schedule of rates for sale to public, 
was not assessable as a “public util¬ 
ity” within tax statute, notwithstand¬ 
ing: declaration to contrary in articles 
of incorporation and that it was so 
treated by public service comiAission 
and tax commission—Union Falls 
Power Co. v. City of Oconto Falls, 
supra. 

(2) Power company, organized and 
owned by motor company in another 
state solely for purpose of furnish¬ 
ing power to latter but not to public 
generally, was not a public utility, 
and the fact that a dam was con¬ 
structed on navigable stream for pur¬ 
pose of generating power does not of 
itself make user of such power a 
public utility.—Ford Hydro-Electric 
Co. v. Town of Aurora, 240 N.W. 418, 
206 Wis. 489, followed in Ford Hydro- 
Electric Co. v. Town of Florence, 240 
N.W. 422, 206 Wis. 502. 

81. Pa.—Commonwealth v New Cas¬ 
tle Electric Co. 11 Pa.Dlst. 389. 

81 C.J. p 300 note 53. 


Coal mining corporation owning 
plants generating electric power for 
its mining operations and furnishing 
electric light to its tenants, em¬ 
ployees, and a few nontenants, and 
selling surplus power to another min¬ 
ing corporation, was subject to fran¬ 
chise tax as a “like company” with¬ 
in statute imposing franchise tax on 
every electric light and power com¬ 
pany and every other “like company,” 
notwithstanding corporation was 
chartered as coal company and not as 
electric light or power company, and 
charter did not specifically or by im¬ 
plication authorize corporation to op¬ 
erate an electric light or power com¬ 
pany, and corporation did not hold it¬ 
self out as operating a public utility. 
—Consolidation Coal Co. v. Martin, C 
C AKy, 113 F 2d 813. 

82. Mo—Municipal Acceptance Corp 
v. Canole, 119 SW.2d 820, 342 Mo 
1170. 

83. Mo.—Municipal Acceptance Corp. 
v. Canole, supra. 

84. US—Duke Power Co. v South 
Carolina Tax Commission, C C A S 
C„ 81 F 2d 513, certiorari denied 56 
S.Ct. 834, 298 US. 669, 80 L Ed. 
1392. 

System loss 

Where statute imposed tax on elec¬ 
tric power produced in state and 
equal tax on electric power sold in 
state with provision for deduction of 
amount of production tax, system 
loss was not deductible in assessing 
production tax—Duke Power Co. v. 
South Carolina Tax Commission, su¬ 
pra. 

85. D.C.—Rudolph v. Potomac Elec¬ 
tric Power Co., 24 F.ld 882, 58 App. 
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DC. 54, 57 ALR. 866, certiorari 
denied 49 S Ct 185, 278 U S. 656, 73 
LEd 565 

86. R I —Newport Illuminating Co 
v Newport Tax Assessors. 36 A. 
426, 19 HI 632, 36 LRA. 266 

61 C J p 301 note 54 
Conduits in street held personalty 
D.C —Rudolph v. Potomac Electric 
Power Co. 24 F 2d 882, 58 AppDC 
64, 57 ALR 865, certiorari denied 
49 SCt 185, 278 US 656, 73 L.Bd 
565. 

87. NY—People v Feitner, 90 N Y 
S 904, 99 APP Div. 274. affirmed 74 
NE 1124, 181 N.Y 549 

88. DC—Rudolph v Potomac Elec¬ 
tric Power Co. 24 F 2d 882, 58 App 
D.C 64, 57 A Li R 865, certiorari de¬ 
nied 49 SCt. 185, 278 U.S. 656, 73 
LEd 565 

RI —Newport Illuminating Co v. 
Newport Tax Assessors, 36 A. 426, 
19 RI. 632, 36 LRA 266. 

89. Ill.—People v. Commonwealth 
Edison Co., 32 N E 2d 902, 376 Ill. 
70. 

90. Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 29, 
159 Md. 334, affirmed 51 SCt 434, 
283 US. 291, 75 LEd 1042. 

91. Cal—Kern River Co v. Los An¬ 
geles County, 130 P. 714, 164 Cal. 
751. 

61 C.J. p 301 note 59. 

Taxed as personal property 

Under some statutes a franchise to 
erect and maintain power line poles 
and wires is personal property and 
taxed as such—U. 6. v Puget Sound 
Power & Light Co., C.C.A.Wash., 147 
IF.M 953. 
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right of eminent domain conferred on companies 
of this kind is a valuable franchise right which 
may be taxed. 92 Under some statutes a tax laid on 
the franchise is not on the right to operate as an 
electric light and power company, but on the opera¬ 
tion as such, and fixes a’ value on the privilege, 
which the corporation has enjoyed, of carrying out 
that operation. 92 

Earnings and receipts . The gross receipts of 
electric light and power companies are taxable. 94 A 
tax on the gross earnings has been regarded as a 
franchise or privilege tax, 96 as distinguished from 
a property tax, 96 although there is some authority 
indicating that the tax is a property tax rather than 
an excise tax. 97 Whether a corporation is such a 
corporation as comes within the meaning of stat¬ 
utes providing a system of taxation on the gross 
receipts depends on the construction of the statutes 
and the purposes, nature, and character of the busi¬ 
ness carried on. 98 

A statute imposing a tax on the gross receipts 
from the business of electric light companies has 
been held applicable to the business and operations 
of such companies in supplying heat and power by 
electricity as well as that supplying light, 99 but the 
statute is applicable only to the electrical business 
such as electric light companies are authorized to 
do by the statute under which they are chartered, 
and which they conduct under the franchises con¬ 
ferred on them as electric light companies; 1 and, 
where an electric light company engages in • the 
business of manufacturing and distributing power 


or heat by steam or other means, such business is 
not subject to the tax. 2 Furthermore the fact that 
a water power company converts its power into 
electric current does not render it liable to the tax 
where the company does , not also engage in the 
business of electric lighting or of supplying electric 
current to the public. 3 

§ 160. Express and Other Transportation 
Companies 

Except at otherwise provided by etatute, express 
and other transportation companies are subject to taxa¬ 
tion in the same manner as other corporations or indi¬ 
viduals; and under statutes relating particularly to the 
taxation of companies engaged tn transportation, corpora¬ 
tions have been held liable to be taxed where their ob¬ 
jects and purposes and the nature of conducting their 
business were such as to bring them within the statutory 
description. 

Except as and to the extent that the rules arc 
changed or modified by particular statutes, express 
and other transportation companies are subject to 
taxation in the same manner as other corporations 
or individuals. 4 Under general constitutional or 
statutory provisions for the taxation of all the tax¬ 
able property in the state, or for the taxation of 
real and personal property, the property of express 
and other transportation companies is included; 5 
and under statutes relating particularly to the taxa¬ 
tion of companies engaged in transportation in one 
form or another, corporations have been held liable 
to be taxed where their objects and purposes and 
the nature of conducting their business were such 
as to bring them within the description of the par¬ 
ticular statutes. 6 The state may tax the entire 


92. Neb.—Northern Nebraska Power 
Co v. Holt County, 235 N.W. 92, 
120 Neb. 724. 

Corporate franchises and privileges 
as subject to taxation generally 
see supra | 184. 

93. U.S —Consolidation Coal Co. v. 
Martin, C.C.A.Ky., 113 F.2d 813. 

94. Pa.—Commonwealth v. West 
Penn Power Co., Com.Pl., 54 Dauph. 
Co. 59. 

latent of legislators was to Impose 
a tax on something more than elec¬ 
tric current, and on something less 
than the entire business of electric 
light and power companies —Com¬ 
monwealth v. Philadelphia Elect Co., 
48 Pa.Dist. ft Co. 672, 52 Dauph Co. 
269—Commonwealth v. Philadelphia 
Elect. Co., Com PI, 86 Dauph.Co. 265, 
affirmed 812 Pa. 528. 

9ft. D.C.—Potomac Electric Power 
Co. V. Hasen, 90 F.2d 406, 67 App. 
D.C. 161, certiorari denied 58 S.Ct. 
11. 292 U.S. 692, 82 L.Ed. 535. 

Pa.—Commonwealth v. West Penn 


Power Co., Com PL, 54 Dauph Co 
59. 

61 C.J. p 301 note 61. 

Ascertainment of amount of earnings 
see infra 9 460. 

Tax on earnings of corporations gen¬ 
erally see supra I 138. 

96. D.C.—Potomac Electric Power 
Co v. Rudolph, 29 F 2d 634, 58 App. 
DC. 261, certiorari denied 49 S.Ct. 
185, 278 US. 656, 73 L.Ed. 565. 

61 C J. p 301 note 62. 

97. U S —Mon tana-Dakota Power Co. 
v. Weeks, D.C.N.D., 8 F.Supp. 935. 

98. Ohio —State v. Factory Power 
Co., 16 Ohio N P., N.S., 545. 

61 C.J. p 301 note 63. 

99. Pa—Commonwealth v. New Cas¬ 
tle Electric Co., 11 PaDist. 389 

61 C.J. p 301 note 64. 

1. Pa—Commonwealth v. Harris¬ 
burg Light ft Power Co., 105 A 80, 
262 Pa. 238. 

8. Pa.—Commonwealth V. Harris¬ 
burg Light ft Power Co., supra 

3. Pa— Commonwealth v. Pennsyl- | 

31$ 


vania Water & Power Co., 114 A 
489, 271 Pa 456 
61 C.J. p 302 note 67. 

4. Tax oa later-island navigation 
company by Hawaii, to pay expense** 
of public utilities commission, was 
not unconstitutional merely because 
no investigation, supervision, or 
regulation of such company was in 
fact made by the commission.—Inter- 
Island Steam Nav. Co. v Territory of 
Hawaii, by Public Utilities Commis¬ 
sion of Hawaii, 59 S Ct. 202, 305 U S 
306, 83 L.Ed 189. 

5. U.S —Smith v. Ajax Pipe Line 
Co., C.C.AMo., 87 F.2d 567, certio¬ 
rari denied Ajax Pipe Line Co. v 
Smith, 57 S.Ct. 670, 300 U.S. 677, 81 
LEi 882. 

61 C.J. p 302 note 74. 

Corporate property taxable general¬ 
ly see supra 99 133>142. 

6. N.T.—People ex rel Peter J. Cur¬ 
ran Funeral Service Co. v. Graves, 
12 N.Y.S.2d 168, 257 App.Div. 888. 
appeal denied 22 N.E 2d 767, 281 N* 
Y. 888. 

61 C.J. P 302 note 76, p 303 note 77» 
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property of sudh companies, 7 including their tangi- | ble property 8 as well as their intangible property. 9 


Fip* 11m* company 

(1) Gas or pipe line company, if 
performing public service or exercis¬ 
ing special or exclusive privilege or 
franchise not allowed to natural per¬ 
sons, is liable for franchise tax under 
statute 

U S —Martin v. Producers Pipe Line 
Co, C C. A Ky , 113 F.2d 817, certio¬ 
rari denied Producers Pipe Line Co 
v. Martin, 61 S.Ct 397, 311 U S. 715, 
85 L Ed. 465. 

Ky.—State Tax Commission v. Pe¬ 
troleum Exploration, 68 S.W 2d 777, 
253 Ky 119. 

(2) A pipe line company vested 
with power of eminent domain had 
"special or exclusive privilege or 
franchise not allowed by law to nat¬ 
ural persons." so as to be subject to 
franchise tax under statute, notwith¬ 
standing company had never exer¬ 
cised its power of eminent domain 
but had secured its right of way by 
contract with private owners.—Mar¬ 
tin v. Producers Pipe Line Co, C.C.A. 
Ky, 113 F 2d 817, certiorari denied 
Producers Pipe Line Co v Martin, 61 
S.Ct 397, 311 U.S 715. 85 L.Ed 465 

(3) Irrespective of whether it per¬ 
forms a public service or possesses 
any special or exclusive privilege, a 
pipe line company may be subject to 
a franchise tax under a statute im¬ 
posing such tax on pipe line compa¬ 
nies and other specifically named cor¬ 
porations—Martin v. Producers Pipe 
Line Co., CC.AKy., 113 F.2d 817, cer¬ 
tiorari denied Producers Pipe Line 
Co v Martin. 61 S Ct. 397, 311 US 
715, 85 LEd 465. 

(4) A common carrier oil pipe line 
company within terms of intangible 
tax statute would carry on the busi¬ 
ness of transporting oil by pipe lines 
as its business and presumptively for 
hire, and would be a revenue-produc¬ 
ing concern within itself—Col-Tex 
Refining Co v. Hart, Tex Civ App., 
144 S.W 2d 909, error refused. 

(5) An Incorporated oil pipe line 
company within terms of intangible 
tax statute would be carrying on the 
business of transporting oil by pipe 
line, with the object of profit or in¬ 
come for the owner, whether it was 
a private or a public carrier.—Col- 
Tex Refining Co. v. Hart, supra. 

(6) In statute defining common 
carrier pipe line companies, provi¬ 
sion that statute should not apply to 
pipe lines limited in their use to the 
wells, stations, plants and refineries 
of the owner and not part of the pipe 
line transportation Bystem of any 
common carrier as defined, manifest¬ 
ed intent to make it clear that pipe 
lines thus limited in use were not in¬ 
cluded in the definition of common 
carrier pipe line company, and to 
leave such pipe lines in favored posi¬ 
tion with respect to, liability for in¬ 


tangible tax.—Col-Tex Refining Co. v. 
Hart, supra. 

(7) The length of pipe line owned 
by dil and gas refining company is 
not material in determining liability 
of the company for Intangible tax 
The intangible tax statute was in¬ 
tended to embrace only such proper¬ 
ty or facilities as produced for the 
owner within and of itself, separate 
and apart from any other business of 
the owner, a tangible revenue or in¬ 
come, and, hence, gathering system 
of pipe lines owned by refining com¬ 
pany did not have tangible value to 
which the tax measure attached — 
Col-Tex Refining Co v Hart, supra 

(8) A pipe line corporation which 
was not otherwise subject to fran¬ 
chise tax on theory that it was en¬ 
gaged in business in the state was 
not estopped to deny that it was do¬ 
ing intra-state business because of 
recital in anti-trust affidavits, made 
by its agent, that corporation was 
transacting or conducting business 
in the state —State v Shell Pipe Line 
Corp., 139 S W 2d 510, 345 Mo. 1222. 

(9) Under statutes imposing a 
franchise tax and declaring every 
company transporting oil for public 
consumption to be a common carrier 
and giving such companies power to 
condemn and declaring them to be a 
public use, a pipe line was a common 
carrier and subject to franchise tax 
regardless of whether the power of 
eminent domain was exercised, and 
even though pipe line was used only 
to transport oil owned by the owner 
company from oil wells to company's 
own refinery.—Texas Co. v. Com¬ 
monwealth, 198 S W 2d 316, 303 Ky. 
590 

(10) A company transporting its 
own goods in tank cars owned by it 
or in pipe lines it owns and operates 
is liable for a franchise tax on such 
transportation facilities.—Texas Co. 
v Commonwealth, supra. 

(11) Company conveying own gas 
through pipe line and selling gas to 
companies reselling to consumers 
performs public service and has pow¬ 
er of eminent domain and is "pipe 
line company" within statute taxing 
its franchise —State Tax Commis¬ 
sion v Petroleum Exploration, 68 S. 
W 2d 777, 253 Ky 119. 

(12) On the other hand, it has 
been held that a refining company 
which owned pipe line used exclu¬ 
sively for transporting oil which 
company had bought itself for pur¬ 
pose of refining, to the refinery, was 
not an incorporated oil pipe line com¬ 
pany, or a common carrier oil pipe 
line company or doing business of the 
same character as oil pipe line com¬ 
pany or common carrier pipe line 
company, within terms of Intangible 
tax statute, and, hence, was not sub- 
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Ject to such tax—Col-Tex Refining 
Co. v Hart, Tex Civ.App., 144 S.W 2d 
909, error refused. 

Held not transportation corporation 

(1) Petitioner corporation author¬ 
ized to conduct a marine transporta¬ 
tion business which transferred all 
assets including its vessels to anoth¬ 
er corporation formed to avoid pos¬ 
sible tort claims for injuries arising 
out of petitioner's activities in ma¬ 
rine corporations was for franchise 
tax purposes not a transportation 
corporation where no right of control 
over operation or uso of the vessels 
was retained—McAllister Bros v 
Hates, 72 NYS2d 532, 272 App Div 
511, appeal denied 73 N Y S 2d 485 
272 App Div. 979. 

(2) Other companies held not 
transportation corporations see 61 C 
J. p 306 note 76 [a] 

Separability of freight and dray age 
businesses 

Business of motor vehicle trans¬ 
portation company conveying freight¬ 
age between fixed termini is not in¬ 
separable from drayage business at 
terminals as affecting liability to tax¬ 
ation.—Pioneer Express Co v Riley, 
284 P. 663, 208 Cal 677. 

7. Minn—State v Wells Fargo & 
Co, 179 NW 221, 146 Minn 444 

61 C J p 303 note 78 

8. Minn—State v Wells Fargo ft 
Co, supra. 

Nev—State v Wells Fargo ft Co , 150 
P. 836, 38 Nev. 505, affirmed 39 S 
Ct. 62, 248 US 165, 63 L Ed 190 

9. U S.—Smith v. Ajax Pipe Line 
Co, CCA Mo, 87 F 2d 567, certio¬ 
rari denied Ajax ripe Line Co. v 
Smith, 57 S Ct 670, 300 US 677, 81 
LEd 882 

61 C J P 303 note 81. 

Franchise 

(1) Franchise granted to bus com¬ 
pany is in nature of personal proper¬ 
ty and taxable.—Teche Lines v 
Board of Sup’rs of Forrest County, 
142 So 24, 165 Miss 594, reversed on 
other grounds 143 So 486, 165 Miss 
594. 

(2) Franchise granted to bus com¬ 
pany is intangible property which 
may be taxed by the state and also 
by the city.—Brooklyn Bus Corp. v 
City of New York. 8 NE2d 309, 274 
NY. 140. 

(3) Statutes taxing pipe line com¬ 
panies' "franchise" imposes ad valor¬ 
em tax on intangible estate spring¬ 
ing from privilege of public service, 
power of eminent domain, and other 
conceivable rights, and a technical 
franchise is unnecessary—State Tax 
Commission v Petroleum Explora¬ 
tion, 68 SW.2d 777, 253 Ky. 119— 
61 C.J. p 803 note 81 £b]. 
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Capital and stock . A tax on the capital of the 
express company employed within the state, or pro¬ 
portioned with respect to the entire capital stock 
of the company, is essentially a property tax. 10 

Earnings and receipts . The tax may be on the 
gross earnings of the company. 11 A tax on the 
gross income or receipts of express companies has 
been held to be an excise 12 and franchise 12 tax and 
not a tax on the real or personal property of the 
company, 14 although there is other authority hold¬ 
ing such a tax is a tax on the property of the 
company. 16 The validity of this form of taxation 
as applied to the property of express companies is 
firmly established. 16 

Situs. The legislature has no power to tax ex¬ 
press companies or other transportation companies 


on property not situated in the state, 17 whether such 
property is of a tangible or intangible character, 16 
but property having an actual situs in the state or 
used in the state may be taxed. 12 The situs of the 
intangible property is distributed wherever the 
tangible property of the company is located and the 
work done. 20 

§ 161. Gas Companies 

Except at provided otherwise by atatute, s gas com¬ 
pany may be taxed in the tame manner at other corpora¬ 
tion! or individual!, and ia taxable on Ita franchlte, 
eaeement, capital, and turplut or undivided profit!, and 
phyalcal property. 

Except as and to the extent that the rules are 
changed or modified by statute, gas companies are 
subject to taxation in the same manner as other 
corporations or individuals. 21 A gas company is 


10. U.S.—Sanford v Poe, Ohio, 17 S 
Ct 806, 166 U.S. 104, 41 L Ed 688. 
rehearing denied Adame Exp. Co v 
Ohio State Auditor. 17 S.Ct. 604, 
166 US 186, 41 l, Ed 966. 

61 C.J. p 803 note 84 

Tax on capital and etock of corpora¬ 
tions generally see supra $ 136. 

Regulation of interstate commerce 
by taxation see Commerce 99 101- 
124. 

11. Minn —State v. Railway Exp 
Agency, 299 N.W. 667, 210 Minn. 
566. 

61 C.J. p 303 note 87. 

Taxation of corporate earnings or re¬ 
ceipts* 

In general see supra fi 138. 

From operation of motor vehicle 
for transportation of persons or 
property for hire see Motor Ve¬ 
hicles | 141. 

12. Me.—'State v. Boston, etc. Ex¬ 
press Co., 61 A. 697, 100 Me. 278. 

61 C.J. P 303 note 88 

13. Me—State v. Boston, etc.. Ex¬ 
press Co., supra. 

61 C.J. p 303 note 89 

Power of state to tax corporate fran¬ 
chises and privileges measured by 
receipts and earnings generally see 
Commerce I 118 b (2). 

14. Me—State v. Boston, etc., Ex¬ 
press Co., supra. 

61 C J p 303 note 90. 

15. Minn.—State v. United States 
Express Co., 131 NW. 489, 114 
Minn. 346, 37 LRA.NS, 1127, af¬ 
firmed 32 S Ct 211, 223 U.S. 336, 56 
Li Ed 469. 

61 C.J. p 303 note 91. 

16. Minn.—State v. Wells Fargo & 
Co., 179 N.W. 221, 146 Minn. 444. 

61 C.J. p 304 note 92. 

17. Tenn—Southern Express Co v. 
PatteiW 123 S.W. 863, 123 Tenn. 
279. 

61 C.J. p 804 note 96. 


Situs of corporate property generally 
see supra 9 130 

Valuation and determination of taxa¬ 
ble property of corporations gener¬ 
ally see infra 99 443-453. 

Vessels almost continuously outside 
domiciliary state 

Where vessels used in transporting 
oil along Ohio and Mississippi Riv¬ 
ers, although owned by a corporation 
domiciled in Ohio and registered in 
Cincinnati, Ohio, aB their home port, 
were almost continuously outside 
Ohio during taxable year, neither 
picked up nor discharged cargo in 
Ohio and stopped there only occa¬ 
sionally for fuel or repairs, such ves¬ 
sels, being taxable by the several 
states in which they operated on an 
apportionment basis, were not sub¬ 
ject to ad valorem tax on their full 
value in Ohio—Standard Oil Co v 
Peck, Ohio, 72 S.Ct 809, 342 U.S. 882, 
96 L.Ed. 427. 

18. Tenn.—Southern Express Co. v. 
Patterson, 123 S.W. 353, 122 Tenn, 
279. 

19. Minn.—State v Northwest Air¬ 
lines, 7 N.W.2d 691, 213 Minn. 896; 
affirmed 64 S Ct 960, 822 US 292, 
88 LEd. 1283, 153 A.L.R. 246, re¬ 
hearing denied 65 S.Ct 26, 323 U.S. 
809, 89 L Ed. 645. 

61 C.J. p 304 note 97. 

Pips line ou bed of lake within state 
Lia.—United Gas Pipe Line Co. v. 

Moise, 68 So.2d 197, £20 La. 969. 
Airplanes 

(1) Where Minnesota corporation 
operating fleet of airplanes In inter¬ 
state commerce had principal place 
Of business in Minnesota, home port 
of all airplanes was in Minnesota, 
all airplanes were in Minnesota from 
time to time during tax year, and 
none of airplanes had acquired per¬ 
manent location' elsewhere, Minne¬ 
sota may constitutionally impose 
personal property tax on entire fleet 
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of airplanes—Northwest Airlines v 
State of Minnesota, 64 S.Ct. 960, 322 
U.S. 292, 88 L.Bd. 1283, rehearing 
denied 66 S.Ct. 26, 323 U.S. 809, 89 
L.Ed. 645. 

(2) The fact that the corporation 
paid personal property taxes for the 
year involved on seme proportion of 
full value of Its airplane fleet in 
some other states did not abridge the 
power of taxation of Minnesota as 
the home state of the fleet.—North¬ 
west Airlines v. State of Minnesota, 
supra 

80. Nev —State v. Wells Fargo & 
Co., 150 P. 836, 38 Nev. 606, af¬ 
firmed 39 S.Ct. 62, 248 US. 166, 
63 LEd 190. 

Tenn.—Southern Express Co. v. Pat¬ 
terson, 123 S.W. 363, 122 Tenn. 279 
Pipe line company 

(1) A statute providing for the 
taxation of the Intangible assets of 
pipe line companies has been upheld 
as applied to & company all of whose 
property is located in one county of 
the State—Reagan County Purchas¬ 
ing Co v. State, Civ.App., 110 SW 
2d 1194, error refused. 

(2) State of Missouri was proper 
tax situs for ad valorem taxation of 
New York bank deposits of Delaware 
corporation doing an Interstate oil 
pipe line business across Missouri, 
where corporation’s officials, only 
general office, business books, and 
records were located in Missouri, at 
office from which all active opera¬ 
tions were conducted except making 
of contracts for transportation of oil 
and collection and deposit of money 
therefor.—Smith v. Ajax Pipe Line 
Co., C.C.A.MO., 87 F.2d 667, certiorari 
denied Ajax Pipe Line Co. v. Smith, 
67 S.Ct 670, 800 U.S. 677, 81 L.Ed. 
862. 

81; Tenn,—Memphis Gaslight Co. V. 

State, 6 Coidw. 810, 98 Am.D. 452. 
Public utilities as taxable generally 
see infra § 184. 
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taxable, kccording to the law$ of the particular state, 
on its franchise, 22 on its easement of occupying 
public streets, 28 on its capital and surplus or un¬ 
divided profits, 24 and on its physical property; 26 
and as to the latter it is generally held that gas 
pipes and mains laid under the streets are assess¬ 
able as real estate, 26 although there is some au¬ 
thority to the effect that such property is taxable as 
personalty. 27 

Earnings and receipts . A tax measured by a 
percentage of the gross receipts of corporations en¬ 
gaged in the business of selling or furnishing gas 
has been regarded as a privilege or occupation tax 
and not a tax on the property of the corporation. 28 
The effect of a contract between a gas company 
operating a pipe line and a local company supplying 
city consumers may be such as to subject the local 
company as vendee to an occupation tax based on 
gross receipts. 29 Where the distribution of gas is 
a joint enterprise carried on by an interstate pipe 
line company and a domestic company, only a single 
tax for the privilege of doing business is due, and, 
where it has been paid by the domestic company, it 


cannot be collected from the , pipe tfne company. 8(> 
Corporations dealing with either natural or artificial 
gas are subject to the tax. 81 

Capital stock< A tax on the capital stock of 
gas companies has been regarded as a tax on all of 
the tangible and intangible assets of the company, 32 
including both the franchise to be a corporation, 38 
and the franchise to lay and maintain its pipes in 
the public streets of the city for the purpose of 
distributing and supplying gas. 34 There is other 
authority holding that the tax is in the nature of 
an excise or duty on the franchise or privilege of 
the company, and not a tax on its property. 36 

Securities owned by corporation . Under a statute 
providing that stockholders of a corporation shall 
not be required to list their shares for taxation as 
long as the corporation pays taxes on all it9 prop¬ 
erty in the state, the liability of a gas company to 
taxation on its shares of stock in other companies 
is the same as that of an individual, 36 and, accord¬ 
ingly, where it is conceded that the corporation is¬ 
suing the stock has paid a tax on it, the gas com- 


Held subject to tax as public utility 
Ohio.—State ex rel Bricker v. Indus¬ 
trial Gas Co.. 16 N E.2d 218, 58 
Ohio App 101. 

Tax on money 

Va —Commonwealth v Appalachian 
Elec Power Co., 68 S E.2d 122, 193 
Va. 37. 

Immunity as quast-publio corpora¬ 
tion 

(1) The transportation and supply 
of natural gas for public consump¬ 
tion has long been recognized as a 
public use, as indicated by the grant 
to corporations engaged in that busi¬ 
ness of the power of eminent domain 
which cannot be granted to private 
corporations; and a privately owned 
corporation engaged in the business 
of transporting and selling natural 
gas In interstate commerce for ulti¬ 
mate distribution to the public, 
which acquired its properties from 
the Reconstruction Finance Corpora¬ 
tion, which had in turn acquired 
them, pursuant to a joint resolution 
of congress, from the defense corpo¬ 
ration which had constructed them, 
and which is, under the Natural Gas 
Act of June 21, 1888, 62 U.SSt. at L. 
p 821, 15 U.S.C.A. 9 717, subject to 
regulation solely by the federal pow¬ 
er commission, is such a quasi-public 
corporation as is exempt from local 
real estate taxes in Pennsylvania— 
Texas Eastern Transmission Corp 
v. Rankin, 72 Pa.Dist.ftCo. 689, 14 
Fay L. J. 141. 

(2) Nothing In statutes indicates 
any Intention on the part of the leg¬ 
islature to make a fundamental 
change in the existing law exempt¬ 


ing quasi-public corporations from 
local real estate taxes —Texas East¬ 
ern Transmission Corp. v. Rankin, 
supra. 

(3) The mere fact that a corpora¬ 
tion engaged in the business of 
transporting natural gas for sale 
does not sell to consumers directly 
does not in any way diminish the 
advantages that the public derives 
from its operations or affect its sta¬ 
tus as a quasi-public corporation — 
Texas Eastern Transmission Corp. v. 
Rankin, supra. 

29. Minn.—State v. Duluth Gas ft 
Water Co., 78 N.W. 1032, 76 Minn. 
96, 57 LR.A 63. 

61 C J. p 804 note 5 

Tax on franchise generally see supra 
8 134. 

Tax on public utilities. 

Exemptions see infra 9 261. 
Valuation of property see infra 8 
444. 

23. Md —Baltimore Consol. Gas Co. 
v. Baltimore, 61 A. 532, 101 Md 
641, 109 Am SR. 684, 1 L.R.A..N.S., 
263 

24. Kan—Parsons Natural Gas Co. 
v. Rockhold, 100 P. 639, 79 Kan 
661. 

61 C J. p 304 note 7. 

25. Tenn.—Memphis Gaslight Co. v. 
State, 6 Coldw. 810, 98 Am.D. 452. 

61 C J. p 305 note 8. 

26. RI —Providence Gas Co. v. 
Thurber, 2 R I. 16, 65 Am.D. 621. 

61 C.J. P 306 not© 9. 

27. Tenn—Memphis Gaslight Co, v. 
State, 6 Coldw 310, 98 Am D. 452. 

61 C J. p 806 note 9. 

319 


1 28. Or.—City of Portland v. Port¬ 
land Gas & Coke Co, 150 P. 273, 80 
Or 194 

61 C J. p 305 note 11. 

Tax on corporations based on earn¬ 
ings and receipts generally see su¬ 
pra 8 138. 

Tax on property and on earnings as 
double taxation see supra 8 61. 

29. Tex—Dallas Gas Co. v. State, 
Civ.App, 261 SW. 1063. 

61 C J. p 305 note 12. 

30. Tenn —Memphis Natural Gas 
Co v. McCanless (Gross Receipts 
Tax Case), 177 SW.2d 841, 180 
Tenn. 688, certiorari denied 65 S 
Ct. 275, 323 U.S. 785, 89 L Ed. 627. 

31. Tex.—Dallas Gas Co. State. 
Civ.App, £61 SW. 1063 

Liability of g&s company to tax on 
gross receipts as manufacturing 
company see infra 8 168. 

32. Minn.—State v. Duluth Gas Sc 
Water Co, 78 N.W. 1032, 76 Minn. 
96, 57 L.R.A. 63. 

Capital and capital stock of corpo¬ 
ration as taxable generally see 
supra 8 185. 

33. Minn.—State v. Duluth Gas ft 
Water Co. f supra 

34. Minn —State ▼. Duluth Gas ft 
Water Co., supra. 

35. Mass.—Commonwealth v. Low¬ 
ell Gas Light Co. 12 Allen 75 

61 C.J. p 305 note 18 

36. Ky.—Commonwealth v Louis¬ 
ville Gas Co., 122 S.W. 164, 136 
Ky. 324. 
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pany is not liable to taxation thereon as a stock- 
holder.* 7 

Nonoperating lessor company . A statute impos¬ 
ing a tax on certain public utilities has been con¬ 
strued to apply only to utilities in operation and ac¬ 
tively engaged in serving the public, and, according¬ 
ly, an inactive and nonoperating gas company, 
which has leased all of its property and only holds 
the title thereto and collects the rent under the 
lease is not liable to the payment of the tax. 88 

§ 162. Insurance Companies 

Insurance companies are liable to taxation on their 
property, real or personal, or on franchises and privi¬ 
leges, or on both, In the same manner as other com¬ 
panies. 

Subject to constitutional requirements and re¬ 
strictions as in the case of other corporations, dis¬ 
cussed generally supra §§ 126-142, an insurance 
company may, by or under the authority of the 
state legislature, be subjected to taxation on its 
property, real or personal, 39 or on its franchises and 
privileges, 40 or on both. 41 Where the statute pro¬ 
vides the method by which the property of insurance 


companies shall be taxed, it may be taxed only by 
that method. 42 

§ 163. - Corporations or Associations 

Subject 

Any corporation engaged In bueinese which la es¬ 
sentially that of Insurance may be taxed as an insurance 
company, notwithstanding Its name may not indicate 
its business. 

Any corporation which engages in a business 
which is essentially that of insurance, in any form, 
may be taxed as an insurance company, 43 although 
its name may not indicate its business; 44 and, con¬ 
versely, if an insurance company engages in any 
other form of business, such as that of an an¬ 
nuity, security, or trust company, it becomes sub¬ 
ject to taxation, like other companies employed in 
those forms of business. 45 A statute imposing a 
franchise tax on corporations having special or ex¬ 
clusive privileges does not apply to an insurance 
company which exercises no such privileges ; 46 and 
a franchise tax cannot be imposed on an insurance 
company under a statute imposing such a tax on 
a guaranty or security company, 47 unless it is doing 
a guaranty and security business. 48 


37. Ky —Commonwealth v. Louis¬ 
ville Gas Co, supra. 

38. S C —Columbia Gaslight Co v. 
Mobley. 137 S.E. 211, 139 SC. 107 

39. Ky —German Nat Ins Co. v 
Louisville, 54 S W. 732, 21 Ky L. 
1179. 

Mich.—Detroit Pire & Marine Ins 
Co. v. Hartz, 94 NW. 7, 132 Mich 
518 

61 C.J. p 306 note 27. 

Situs 

(1) Under the rule that intangible 
personalty is taxable at the domicile 
of the owner, as discussed supra 9 
116, the Intangible personalty of an 
Insurance company is taxable at its 
domicile, notwithstanding the in¬ 
tangibles have acquired a business 
situs elsewhere.—Newark Pire Ins. 
Co v State Board of Tax Appeals, 
193 A 912, 118 N J Law 526, affirmed 
198 A 837, 120 N J.Law 224, affirmed 
59 S.Ct. 918, 307 U.S. 313, 616, 83 L. 
Ed. 1312. 

(2) Accordingly, where foreign 
Jurisdictions require domestic fire 
insurance corporation, as prerequi¬ 
site to transaction of business there¬ 
in, to make deposits of property, un¬ 
less those jurisdictions tax such de¬ 
posits they are taxable at domicile 
of corporation—New Jersey Ins. Co 
v. State Board of Tax Appeals, 195 
A 719, 119 N.J.Law 245. 

40 . Miss — Prudential Ins. Co. cf 
America v Barnett, 27 So 2d 60, 
300 Miss 233 

61 C.J. p 306 note 26—32 C.J. p 987 
notes 32-34. 


Power of municipality 

(1) A license tax may be author¬ 
ized to be imposed by municipal cor¬ 
porations —Van Inwagen v. Chicago, 
61 Ill. 31—32 C.J p 987 note 35 

(2) A municipal tax is not author¬ 
ized by a Btatute delegating police 
power to the municipality.—Chicago 
v Phoenix Ins. Co., 18 N E. 668, 126 
IU 276. 

To whom payable 

(1) The tax may be required to, 
be paid to a municipality for the 
benefit of its fire department.—Kunz 
v National Fire Ins. Co , 48 N.E 682, 
169 Ill 677—32 CJ p 987 note 37. 

(2) The tax may be required to be 
paid to a municipality for a fire¬ 
men’s benefit fund.—Exempt Fire¬ 
men’s Benev. Fund v Roome, 93 N 
Y 313, 44 Am R. 217—Exempt Fire¬ 
men’s Assoc, v. Little Falls, 132 NY 
S 798, 148 AppDiv. 440. 

(3) The tax may also be required 
to be paid to a hospital.—Massachu¬ 
setts Gen. Hospital v. State Mut. 
Life Assur. Co., 4 Gray, Mass., 227. 

41. Ga.—Georgia Fire Ins. Co v 
City of Cedartown, 67 S.E. 410, 
134 Ga. 87, 19 Ann Cas 954. 

61 CJ. p 306 note 29—32 C.J. p 987 
note 83. 

42. Mo.—State ex rel. Missouri 
State Life Ins. Co. v, Gehner, 8 
S W.2d 1068, 320 Mo. 691. 

61 C.J. p 306 note 30. 

43. Cal.—Northwestern Mut Life 
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Ins Co. v. Roberts, 171 P. 313, 177 
Cal 540 

61 C J p 306 note 32. 

Test held too limited 

In determining whether a corpo¬ 
ration is an insurance company un¬ 
der statute defining an "insurance 
company" for purposes of taxation 
as a corporation engaged In the busi¬ 
ness of entering into "contracts sub¬ 
stantially amounting to insurance," 
the test that a contract may not be 
one substantially amounting to in¬ 
surance unless it provides for pay¬ 
ment of money on the happening of 
a contingency is too limited.—Cleve¬ 
land Hospital Service Ass’n v. Eb- 
right, App, 45 N.E 2d 157, affirmed 
42 N E 2d 929, 142 Ohio St. 61. 

44. N.Y.—People v. Wemple, 12 
N Y S 271, 58 Hun 248, affirmed 
27 N.E. 410, 126 N.Y. 628. 

61 C.J. p 306 note 33. 

45. Ky.—Fidelity, etc., Co. v. Coul¬ 
ter, 74 S.W. 1053, 115 Ky. 805, 25 
KyL. 200. 

6i C J. p 306 note 34. 

46. Ky.—.ffitna Life Ins. Co. v. Coul¬ 
ter, 74 S.W. 1060, 115 Ky. 787, 25 
Ky.L. 193. 

61 C.J. p 306 note 25. 

47. Ky —iBtna Life Ins. Co. v. Coul¬ 
ter, supra. 

48. Ky.—Fidelity it Casualty Co. of 
New York v. Coulter, 74 S.W. 1053, 
115 Ky. 805, 85 Ky.L. 200. 
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Mutual insurance companies, like other insurance 
companies, are subject to such taxation, 4 * except 
that where mutual companies are specially taxed 
they are not taxable under a general statute taxing 
insurance companies. 80 A mutual insurance com¬ 
pany, however, is not liable to taxation under a 
statute providing for the taxation of premiums and 
assessments received, but which expressly excepts 
companies doing business on the purely mutual 
plan without any capital stock or accumulated re¬ 
serve from the provisions of the statute ; 51 nor is it 
liable to taxation under a statute providing for the 
taxation of shares in national banks, 82 or for the 
taxation of shares in stock insurance companies; 88 
and it i9 not liable to taxation for personal estate 
invested in its corporate name and held by it for 
the purpose of its incorporation, under a statute 
which provides that property invested in moneyed 
corporations shall be taxed to the shareholders and 
not to the corporation itself. 84 

Fraternal and beneficial associations . A frater¬ 
nal beneficiary association may be taxed on its 
property under a general revenue act providing for 
the taxation of the property of individual corpora¬ 
tions and associations, 55 notwithstanding a statute 
purporting to exempt such associations from taxa¬ 
tion, but which has been held to be unconstitution¬ 
al; 56 but, where a provision of the revenue act 
expressly declares otherwise, the property of such 
an association cannot be treated as in the same 


class with that *f life insurance companies for the 
purpose of taxation. 87 Under a statute relating 
to fraternal societies and exempting them from all 
provisions of insurance laws unless expressly des¬ 
ignated therein, such societies are not subject to 
tax where the statutes taxing insurance companies 
do not make such a designation. 68 

Reciprocal insurance . An exchange at which 
policies of reciprocal insurance are issued may be 
subject to a tax. 60 

Hospital service corporation . Under a statute 
specifically so providing a nonprofit corporation 
furnishing hospital service to subscribers may be 
taxed in the manner provided; 60 but, under provi¬ 
sions exempting its funds and property from taxa¬ 
tion, it is not subject to franchise taxes levied on 
other domestic insurance corporations. 61 

§ 164. - Capital and Stock 

The capital and stock of insurance companies may 
be taxed. 

An insurance company, 62 including a mutual com¬ 
pany as well as a joint stock company, 68 may be 
taxed on its capital. Where the capital is used mere¬ 
ly as a basis for measuring the tax, it is regarded 
not as a property tax, but as a tax on the corporate 
franchises and privileges. 64 If the tax on capital 
is in fact imposed as a property tax, the company 
is not taxable on as much of the capital as has 
been invested in nontaxable securities, 68 or in prop- 


49. N.J,—Farmers Reliance Ins. Co. 
v. City of Trenton, 16 A.2d 229, 
18 N.J Misc. 569. 

Pa.—Commonwealth v. Pennsylvania 
Threshermen & Farmers' Mut. Cas 
Ins Co., Com.Pl., 47 Dauph.Co. 424. 

61 C.J. p 307 note 38. 

90. N J.—International, etc., Assur. 
Co. v. Haight, 35 N.J.Law 279. 

91. Ky.—Thomas v. Hurst Home 
Ins. Co., 216 S.W. 868, 186 Ky. 178. 

61 C.J. p 807 note 40. 

9ft. Mass.—Murray v. Berkshire 
Life Ins. Co., 104 Mass. 586. 

93. N.J.—Farmers Reliance Ins. Co. 
v. City of Trenton, 15 A.2d 229, 
18 N.J.M1SC. 669. 

94. Mass.—Woroester Mut. Fire Ins. 
Co. v. Worcester, 7 Cush. 600. 

95. Ill.—People v. Mystic Workers 
of the World, 110 N.B. 907, 270 Ill. 
496. 

61 C. j. p 807 note 44. 

96. Ill.—People v. Mystic Workers 
of the World, supra, 

37. Ill.—People v. Mystic Workers 
of the World, supra. 

38, U.S.—Modern Woodmen of 

America v. Casados, D.C.N.M., 15 

84 C.J.S.—21 


FSupp. 483, motion denied 17 F. 
Supp. 763 

Societies are not ooaverted into 
corporations for profit so as to be 
subject to tax, under the text rule, 
merely because they write unauthor¬ 
ised policies or because excessive 
compensation is paid to their officers 
and agents.—Modern Woodmen of 
America v. Casados, DC.N.M., 17 F. 
Supp. 763. 

59. Ill.—W. R. Roach & Co. ▼. Hard¬ 
ing, 181 N.E 831, 848 Ill. 454. 

60. Ohio.—Cleveland Hospital Serv¬ 
ice Ass'n v. Ebrlght, 49 N.E.2d 929, 
142 Ohio St 51. 

81. Ohio.—Cleveland Hospital Serv¬ 
ice Ass'n v. Ebrlght, supra. 

68. N.J.—State v. Parker, 84 N.J. 
Law 479, affirmed 85 N.J.Law 675. 

Business situs outside stats of domi¬ 
cils 

The capital of a domestic insurance 
company is taxable by the state of 
its domicile notwithstanding the com¬ 
pany's business situs is in a for¬ 
eign state which does not tax such 
capital—New Jersey Ins. Co. v. State 
Board of Tax Appeals, 195 A. 719, 119 
N.J.Law 245—Newark Fire Ins. Co. 
v. State Board of Tax Appeals, 193 A. 
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912, 118 N.J.Law 525, affirmed 198 A. 
837, 120 N.J.Law 224, affirmed 69 S. 
Ct. 918, 307 U.S. 313, 616, 83 L.Ed. 
1312. 

Title and mortgage guaranty com¬ 
pany 

N.J.—National Commercial Title & 
Mortgage Guaranty Co. v. State 
Board of Tax Appeals, 16 A.2d 653, 
126 N.J.Law 603. 

63. Conn.—Colte v Connecticut Mut. 

L. Ins Co., 36 Conn. 512. 

61 C J. p 307 note 49. 

•4. Conn —Coite v, Connecticut Mut. 

Life Ins. Co. supra. 

61 C.J. p 307 note 50. 

65. Ala.—State v. Stonewall Ins. Co., 
7 So 753, 89 Ala. 335. 

N.J.—State v. Parker, 34 N.J.Law 479, 
affirmed 35 N.J.Law 575. 

United States securities 

(1) A tax Imposed on a domestic 
stock insurance corporation, levied 
against capital and measured in part 
on its ownership of federal bonds, 
was invalid as in conflict with the 
federal statute generally exempting 
interest-bearing obligations of the 
United States from state and local 
taxation, and could not be sustained 
as a tax levied on the corporate fran- 
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erty which is otherwise taxed/ 6 Unless such invest-' 
ment is unauthorized, 67 or unless there is a consti-r 
tutional or statutory provision to the contrary. 66 A 
statutory proviso against the exemption of the capi¬ 
tal 9tock of insurance companies from taxation does 
not authorize the taxation of such stock in the 
absence of statutory authority therefor. 66 

Shares of stockholders . Under a statute de¬ 
claring that no person shall be required to list for 
taxation any shares of stock owned by him in any 
corporation which is required to return its capital 
and property for taxation, a stockholder in an in¬ 
surance company is not required to pay taxes on 
his stock where the insurance company is required 
to pay taxes on its capital stock and property. 70 

§ 165. -Credits and Securities 

Credits and securities of Insurance companies may 
be subject to tax. 

An insurance company may be taxed on bonds, 
mortgages, notes, accounts receivable, and other 
forms of credits owned by it, 71 less such deductions 
of indebtedness as are allowed by statute. 72 It may 
be taxed, as for credits, on uncollected premiums; 73 
and unpaid notes given to a joint stock or mutual 
insurance company, for unpaid subscriptions to its 
capital stock, are taxable as credits 74 or as money 
at interest 75 The obligations of the members to 
a mutual insurance company to pay future assess¬ 
ments as they may be necessary to meet losses are 
not property having a cash value, and are not sub¬ 
ject to taxation in the hands of the company, 76 
and hence notes given for premiums on policies 


m a mutual fire insurance company* of wbicfatft cer- 
ta£n per cent of the face value, of the notes is re¬ 
quired to be paid down, and payment pf the .balance 
conditioned on loss and assessment ,therefor, have 
no present value before loss and assessment subject 
to taxation. 77 

Where money is paid over to a policyholder, who 
gives a promissory note, payable on demand, to¬ 
gether with an assignment of the policy as collat¬ 
eral, but without any stipulation against personal 
liability on the part of the borrower, the transaction 
is taxable as a loan or credit; 76 but, where the 
policyholder merely withdraws a part of the reserve 
on his policy, and there is no personal liability, it 
is merely an advance payment on the earned value 
of the policy, and not a loan or credit on which the 
company may be taxed, although a note is given. 76 
Unearned premiums, which are returnable to policy¬ 
holders on cancelling their policies, and which are 
set up as a bookkeeping item, are not “accounts 
receivable” or other choses in action and are not 
taxable as intangible property of the company. 80 

Securities . A statute, taxing corporations on se¬ 
curities held by them in any manner other than 
for the whole body of stockholders or members, sub¬ 
jects to taxation securities held by an insurance 
company for the policyholders as the equitable own¬ 
ers m remainder. 81 Securities deposited by an in¬ 
surance company as a condition to doing business 
within the state are taxable against the company. 82 
So securities deposited by a foreign insurance com¬ 
pany with a trustee under an agreement for the 
benefit of policyholders in the state may be taxed, 


chise.—New Jersey Realty Title Ins. 
Co. v. Division of Tax Appeals in 
Dept, of Taxation and Finance of N. 
J., N.J., 70 S.Ct 418, 888 U.S. 665, 
94 L.Ed. 439. 

(2) Taxability of bonds and other 
securities issued by United States see 
infra 8 209. 

66. Mich.—Standard Life, etc., Ins. 
Co. v. Detroit Board of Assessors, 
52 N.W. 17, 91 Mich. 517. 

61 C.J. p 307 note 62. 

67. Ala.—Commercial Fire Ins. Co, 
v. Montgomery County Board of 
Revenue, 14 So. 490, 99 Ala. 1, 42 
Am.S.R. 17. 

61 C.J. p 307 note 53. 

68. Ark.—Dallas County v. ' Home 
Fire Ins. Co., 133 S.W. 1113, 97 
Ark. 254. 

61 C.J. P 308 note 54. 

88 . Mo.—State ex rel. American 
Central Ins. Co. v. Oehner, 280 S. 
W. 416, 815 Mo. 1126. 

41 C.J. p 908 note 65. 

i •* H 

70b ; Ark*—Dallas County v. Home 


Fire Ins. Co., 133 S.W. 1113, 97 Ark. 
254. 

71. Ala.—Alabama Gold Life Ins. Co. 

v. Lott, 64 Ala. 499. 

61 C,J. p 308 note 60. 

Credits of subscribers to Insurance 
exohange 

Credits belonging to several sub¬ 
scribers of an lnsuranos exchange in 
hands of exchange may be taxed.— 
W, R. Roach A Co. v. Harding, 181 
N.E. 381, 848 Ill. 454. 

78. Ala.—Alabama Gold Life Ins. Cot. 

v. Lott, 54 Ala. 499. 

61 C.J. P 808 note 61. 

73. La.—State v. Board of Assessors, 
18 So. 462, 47 La.Ann. 1498. 

Mo.—State ex rel. American Cent. 
Ins. Co. v. Gehner, 9 S.W.2d 621, 
220 Mo. 961, 59 AJLR. 1041. 

74. ’ Ohio.—Farmers' Ins. do. v. La 
* Rue, 22 Ohio St 630. 

61 C.J. p 308 note 68. 

75. Pa.—Fire Insurance Co. v. The 
, County, 9 Pa. 418. 

61 d*J. p 606 note 64. 


76. Ky.—Kentucky 6b Louisville 
Mut Ins. Co. v. Commonwealth, 
156 S.W. 897, 168 Ky. 824, 45 L.R A. 
N.S., 697* 

77. Ky.—Kentucky ft Louisville Mut. 
Ins. Co. v. Commonwealth, supra, 

78. U.S—Metropolitan Life Ins. Co 
v. New Orleans, La., 27 S.Ct. 499, 
205 U.S. 395, 61 L*Ed. 863. 

Pa.—Provident Life ft Trust Co. of 
Philadelphia v. Gratz, 114 A 498, 
271 Pa. 133. 

78. U.S.—New Vork Life Ins. Co. v. 
Orleans Parish Board of Assessors, 
C.C.L&., 158 F. 462, affirmed 80 8. 
Ct. 865, 216 U.S. 517, 54 L Ed. 697 

80. Okl.—Protest of National -Mut 
Casualty Co* 138 F.9d 538, 192 Okl. 
692. 

81. Pa.—Provident Life ft Trust Co. 
v. McCaughn, 91 A 672, 245 Pa. 
470. 

82. Ky.—Commonwealth Life Ins. 
Co. v. City of Louisville, 140 S.W. 
306, 145 Ky. 284, 86 L.R.A.,N.S. a 
226. , 

61 C.J, p 308 note 76. 
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regardless of whether the trust i9 active or inac¬ 
tive. 88 Where the shares of a domestic insurance 
coi$pany are deposited in a foreign jurisdiction as a 
prerequisite to doing business therein, but are not 
taxed there, they may be taxed in the state of the 
corporate domicile. 84 The fact that a gross premi¬ 
ums tax is paid to the state by an insurance com¬ 
pany does not exempt it from a personal property 
tax on company-owned securities which would 
otherwise be taxable. 88 

§ 166. -Surplus and Reserve Fund 

An Insurance company may be liable to taxation on 
Its surplus and undivided profits and may also be taxed 
on any reserve funds held for the protection of Its policy¬ 
holders. 

An insurance company is liable to taxation on 
its surplus and undivided profits. 86 

In the absence of a charter or statutory provision 
to the contrary, an insurance company may also be 
taxed on any fund accumulated as a reinsurance 
reserve or otherwise held for the protection of its 
policyholders, 87 notwithstanding there is a con¬ 
tingent liability on the company to pay losses and 
refund unearned premiums, out of such fund ; 88 and 
this liability to taxation may extend to property m 
which such reserve funds have been invested 89 
The liability cannot, however, be validly extended 


to funds invested in certain, tax-exempt securities. 80 
A fund reserved to pay or reinsure policyholders 
has been held to be a debt due them by the com¬ 
pany, within the meaning of a statute allowing a 
taxpayer to deduct his indebtedness, and i9 not liable 
to taxation against the company. 81 Reserves set 
aside for the benefit of policyholders pursuant to 
statute are not taxable as “intangible property” of 
the company under an intangible personal property 
tax law imposing such tax in lieu of an ad valorem 
tax where the statute imposing that tax does not 
attach to those reserves. 92 Where the shares of 
stock of the company are taxed against the respec¬ 
tive stockholders, a fund set apart for the security 
of certificate holders, and held in trust for them, 
under a stipulation that the fund belongs to the 
insurance company subject to the trusts, is not 
taxable in the hands of the trustee as property held 
in trust for the certificate holders. 98 

§ 167. - Premiums and Other Receipts 

a. In general 

b. Premiums 

a. In General 

The net or gross receipts of insurance companies may 
be taxed as their personal property. 

Subject to constitutional restrictions the net or 


83. Pa.—Appeal of General Accident, 
Fire & Life Abbui*. Corp. t 32 Pa. 
Diet. & Co. 484. 

84 . N J.—New Jersey Ins. Co. v 
State Board of Tax Appeals, 105 
A. 719, 119 N.J.Law 245. 

Liability to taxation of deposits of 
property generally see supra ft 162 

85 . Pa.—Appeal of General Accident, 
Fire & Life Assur. Corp., 32 Pa 
Diet. & Co. 118. 

88 . N.Y.—People v. New York Tax, 
etc., Oom’rs, 76 N.Y. 64. 

61 C.J. p 308 note 72. 

Business situs outside state of dom- 
loile 

The surplus of a domestic insur¬ 
ance company is taxable by the state 
of its domicile notwithstanding the 
company’s business situs is in a for¬ 
eign state which does not tax such 
surplus.—New Jersey Ins. Co. v. 
State Board of Tax Appeals, >195 A. 
719, 119 N.J.Law 245—Universal Ins. 
Co. v. Board of Tax Appeals, 193 A. 
915, 118 NJ.Law 538, affirmed Uni¬ 
versal Ins. Co. v. State Board of Tax 
Appeals of New Jersey, 198 A* 836, 
120 N.J.Law 185, affirmed Universal 
Ins. Co v. State Board of Tax Ap¬ 
peals, 59 SCt. 918. 807 U.S. 813, 616, 
82 L.Ed. 1312—Newark Fire Ins. Co. 
r. State Board of Tax Appeals, 193 
A. #12, 113 N.J.Law 525. affirmed 
199 A. 827, 120 N.J.Law 224, affirm-. 


ed 59 SCt 918, 307 US. 313, 616, 
83 LEd 1312. 

Title and mortgage guaranty com¬ 
pany 

N J.—National Commercial Title & 
Mortgage Guaranty Co. v State 
Board of Tax Appeals, 16 A.2d 553, 
125 N J Law 503 

87. N J —Newark Fire Ins. Co. v. 
State Board of Tax Appeals, 193 A. 
912, 118 N.J Law 525, affirmed 198 
A. 837, 120 NJ.Law 224, affirmed 
69 SCt. 918, 307 U.S. 313, 616, 83 
LEd. 1312. 

61 C.J. p 309 note 73. 

Prior to statute authorising deduc¬ 
tion of reserve for unearned premium 
in assessing personal property of in¬ 
surance company, reserves for un¬ 
earned premiums were no more than 
contingent liabilities of insurance 
company in contrast to existing debts 
and were therefore taxable.—High¬ 
land Park Independent School Dist. 
v. Republic Ins. Co., Civ.App, 162 
S.W.2d 1056, reversed on other 
grounds Republic Ins. Co. v. High¬ 
land Park Independent School Dist, 
17.1 S.W.2d 342, 141 Tex. 224. 

88. Ky.—Kenton Ins. Co. v. Coving¬ 
ton, 5 S.W. 461, 86 Ky. 212, 9 Ky. 
L. 513. 

61 C.J. p 809 note 78. 

89. Okl,—In re Oklahoma Nat Life 


Ins. Co., 173 P. 376, 68 Okl. 219, 13 
UR. 174. 

90. U.S—New Jersey Realty Title 
Ins. Co v. Division of Tax Appeals 
in Dept, of Taxation and Finance 
of N. J., N.J., 70 S.Ct 413, 338 
U.S 665, 94 L.Ed 439. 

United States securities 

(1) A tax Imposed on the net 
worth of a domestic stock Insurance 
company, levied against its surplus 
and measured in part on its owner¬ 
ship of federal bonds, Is invalid as 
in conflict with federal statute ex¬ 
empting them from taxation and can¬ 
not be sustained as & tax levied on 
the corporate franchise.—New Jer¬ 
sey Realty Title Ins Co. v. Division 
of Tax Appeals in Dept, of Taxation 
and Finance of N J , supra. 

(2) Taxability of bonds and other 
securities issued by United States see 
Infra | 209. 

91, Iowa.—Central Life Assur. Soc 
v. City of Des Moines, 238 N.W. 
535, 212 Iowa 1254—Equitable Life 
Ins. Co. v. Des Moines Board of 
Equalization, 37 N.W. 141, 74 Iowa 
178. 

98. Okl.—Protest of National Mut 
Casualty Co., 138 P.2d 538, 192 Okl. 
592. 

93 . Conn.—Security Co. v. Hartford, 
23 A. 639. 61 Conn. 89. 
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gross receipts or income of an insurance company 
are taxable as personal property of the company, 04 
and such a tax is a personal property tax and not 
merely a franchise or privilege tax, 06 except where 
it is imposed for the privilege of doing business. 06 
A statute imposing such tax only in case of certain 
designated forms of insurance does not apply to 
other forms thereof. 07 “Other investment income,” 
as used in a statute taxing interest, dividends, rents, 
and other investment income, means income of the 
same general character as that particularly speci¬ 
fied. 08 

Earnings or receipts of foreign insurance com¬ 
panies as subject to taxation are discussed infra 
§ 195. 


b. Premiums 

(1) In general 

(2) Amount on which tax computed 
(1) In General 

Insurance companies may be taxed according to their 
gross premium receipts, including premiums for business 
done outside the state. 

In the absence of constitutional or statutory re¬ 
strictions insurance companies may be and frequent¬ 
ly are taxed on, or according to, their gross pre¬ 
mium receipts. 09 While uncollected premiums may 
be taxed as credits, as discussed supra § 165, a tax 
on gross premium receipts, merely as a basis for the 


R Oo.—New York Life Ins. Co. v. 
Wright, 122 S.E. 706, SI Ga.App. 
713. 

61 C.J. p 309 note 80. 

95. Ill.—People v. Cosmopolitan 
Fire Ins. Co., 92 N.E. 922, 246 Ill. 
442. 

96. Mont—Equitable Life Assur. 
Soc. v. Hart, 173 P. 1062, 55 Mont 
76. 

61 C.J. p 309 note 82. 

97. Idaho —Corpus Juris cited in 
United Pacific Ins. Co. v. Bakes, 
67 P.2d 1024, 1029, 67 Idaho 537. 

61 C.J. p 309 note 83. 

98 . Conn.—Connecticut Mut Life 
Ins. Co. v. Rogers, 154 A. 246, 113 
Conn. 14. 

61 C.J. p 810 note 85. 

99 . U.S.—Lincoln Nat Life Ins. Co 
v. Read, Okl„ 65 S.Ct. 1220, 825 
U.S. 673, 89 L.Ed. 1861. 

Idaho.—Idaho Compensation Co. v. 
Hubbard. 211 P.2d 413, 70 Idaho 
69. 

Ind.—State v. Prudential Ins. Co. of 
America, Newark, N. J, 64 N E 2d 
150, 224 Ind. 17, affirmed Prudential 
Ins. Co. of America v. State of In¬ 
diana. 66 S.Ct. 1364, 328 U.S. 823, 
90 L.Ed. 1603. 

Kan.—In re Insurance Tax Cases, 161 
F.2d 726, 160 Kan. 800, affirmed 
Prudential Ins. Co. of America v. 
Hobbs. 66 SJCt 1360, 328 U.S. 822, 
90 LEd. 1602, Aetna Ins. Co. v. 
Hobbs, 66 SCt. 1860, 828 U.S. 822, 
90 L.Ed. 1602, American Indemnity 
Co. v. Hobbs, 66 S.Ct 1861, 328 
U.S. 822, 90 L.Ed. 1602, and Pacific 
Mut. Life Ins. Co. v. Hobbs, 66 
S.Ct. 1361, 328 U.S. 822, 90 L.Ed. 
1602, rehearing denied 67 S.Ct 27, 
two cases, 829 U.S. 819, 91 L.Ed. 
697. 

Mass.—Commissioner of Corporations 
A Taxation v. Boston Ins. Co., *165 
N.E.2d 882. 

W.Y.—Guardian Life Ins. Co. of 
America y. Chapman, 97 N.E.2d 
877, 202 N.T. 226. 


Wyo.—Equitable Life Assur. Soc of 
U. S. v. Thulemeyer, 52 P 2d 1223, 
49 Wyo. 63, rehearing denied 54 
P.2d 896. 49 Wyo. 63, appeal dis¬ 
missed Ham v. Equitable Life As¬ 
sur. Soc. of U S, 57 S.Ct 24, 299 
U.S. 505, 81 L.Ed. 375. 

61 C J. p 310 note 86. 

Purpose of constitution imposing tax 

Constitution imposing gross premi¬ 
ums tax on insurance companies was 
intended to divide subjects of state 
and local taxation and to grant to 
a greater or lesser degree freedom 
from local taxation.—Northwestern 
Mut Life Ins Co. v. Johnson, 63 P. 
2d 814, 8 Cal.2d 42. 

Annuities 

(1) Consideration paid for annuity 
contracts has been held to be taxable 
as a premium under the text rule. 
Ark—-State ex rel. Holt v. New York 

Life Ins. Co., 131 S.W.2d 639, 198 
Ark. 820. 

Cal.—Equitable Life Assur. Soc. of U 
S v. Johnson, 127 P 2d 95, 63 Cal 
App.2d 49 

Iowa.—Northwestern Mut. Life Ins. 
Co. v. Murphy, 271 N.W. 899, 223 
Iowa 383, 109 A.L.R. 1054. 

Kan—Equitable Life Assur. Soc. of 
U. S. v. Hobbs, 114 P.2d 871, 164 
Kan. 1, 135 A.L R. 1234. 

Miss.—-State ex rel. Gully v. Mutual 
Life Ins. Co. of New York, 196 
So. 796, 189 Miss. 830, suggestion 
of error overruled 198 So. 763, 189 
Miss. 830. 

N.H.—New York Life Ins. Co. v. 
Sullivan, 192 A. 297, 89 N.H. 21. 

(2) However, there is also author¬ 
ity to the contrary. 

Ariz.—Corporation Commission v. 
Equitable Life Assur. Soc. of U. 
S., 289 P.2d 860, 73 Ariz. 171. 

Wyo.—State ex rel. Equitable Life 
Assur. Soc. of U. S. v. Ham, 88 P. 
2d 484, 54 Wyo. 148. 

61 C.J. p 311 note 8 [a]. 

Compared with , excise imposed ox 
savings banks 

Where only substantial difference 
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in treatment of insurance companies 
and savings banks with respect to 
excise imposed was in the bases 
for computation of the excise, it 
would be inferred that legislature in¬ 
tended to deal with the two classes 
of corporations on the same funda¬ 
mental principles as far as they could 
be applied to corporations carrying on 
materially different kinds of busi¬ 
ness, and fact that measure of value 
was premiums in case of insurance 
companies rather than deposits as in 
case of banks did not show an inten¬ 
tion that subject of excise should be 
different —Commissioner of Insur¬ 
ance v. Commonwealth Mut. Liabil¬ 
ity Ins. Co., 32 N E 2d 231, 308 Mass. 
385. 

"Gross premiums* 9 

(1) Phrase “gross premiums,*• in 
statute authorizing levy of tax on 
amount of gross premiums received 
by insurance company on business 
done in the state, includes premiums 
and assessments.—Western Travelers 
Accident Ass’n of California v. John¬ 
son, 58 P.2d 206, 14 CaI.App.2d 306. 

(2) The words “Gross premiums 
received and collected/’ in a tax 
statute, have been construed to indi¬ 
cate that premiums are merely a 
measuring stick for determining 
amount and method of assessment 
—United Pacific Ins. Co. v. Bakes, 
67 P.2d 1024, 57 Idaho 537. 

Group Insurance premiums may be 
taxed under the text rule.—Equitable 
Life Assur Soc. of U. 8. v. Thule¬ 
meyer, 54 P.2d 896, 49 Wyo. 63, ap¬ 
peal dismissed Ham v. Equitable 
Life Assur. Soc. of U. 8., 57 S.Ct. 
24, 299 U.S. 505, 81 L.Ed. 375. 

Title Insurers 

A tax on total premiums of title 
insurers is not confiscatory, especial¬ 
ly under statute specifically provid¬ 
ing that such tax is in lieu of all oth¬ 
er state, county, and municipal li¬ 
censes and fees.—Zntermountaln Ti¬ 
tle Guaranty Co. v. State Tax Com¬ 
mission, 152 F.2d 724. 107, Utah 222. 
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taxation, is usually considered to be imposed as a 
franchise or privilege tax, 1 exacted for the privilege 
of doing business in the state, 2 and in lieu of a 
property tax, 8 although levied as ordinary property 
taxes are levied. 4 It has been held, however, that 
a tax on gross premiums received during the pre¬ 
ceding calendar year is not a license tax for the 
privilege of continuing in business but a tax on the 
premiums themselves for the year in which they 
were received, 6 and that where license fees are 
separately provided for a tax imposed on premiums 
is not a license tax. 6 

A statute imposing a tax based on insurance pre¬ 
miums is usually considered prospective and not 
retroactive in operation. 7 Accordingly, it has been 
held that a statute based on the gross amount of 
premiums for the preceding year imposes a tax not 
on premiums derived from contracts made prior to 
the time the statute took effect, but on future busi¬ 
ness only. 8 However, under the view that a stat¬ 


ute imposing a tax on gross premiums received 
during the preceding calendar year is on the premi¬ 
ums already received rather than as a license tax 
for the privilege of continuing in business, such a 
statute has been held to be retroactive. 6 Under a 
statute disclosing such legislative intent, gross pre¬ 
mium receipts for an entire calendar year are tax¬ 
able notwithstanding one half of a fiscal year has 
expired before the statute becomes effective. 10 Stat¬ 
utes imposing an excise on the franchises of do¬ 
mestic insurance companies are to be construed as 
imposing the excise at a given date rather than 
as existing over a period of time. 11 * * V. 

A premium is earned and becomes the property of 
the company, for the purpose of taxation, as soon 
as the risk begins, notwithstanding it is held sub¬ 
ject to the future contingency of a loss, 12 and al¬ 
though it is unpaid and in process of collection or 
secured by notes; 13 and the fact that a statutory 
provision declares that moneys received for pre- 


statute held unconstitutional 

A statute levying a tax on fire In¬ 
surance premiums, which tax shall 
not be passed on to purchaser of In¬ 
surance and shall not be allowed by 
insurance department as an addition¬ 
al charge in making rates, has been 
held to be unconstitutional—Ameri¬ 
can Alliance Ins. Co. v. Board of Ins 
Com’rs, Tex.Civ.App, 126 S.W.2d 741, 
error refused. 

Type of busisLee* 

A constitutional provision imposing 
a tax on gross premiums received on 
the business of Insurance companies 
and associations doing business in the 
state Is not limited to premiums of 
life insurance business —Equitable 
Life Assur Soc. of U. S. v Johnson, 
127 P.2d 95, 63 Cal.App.2d 49. 

1. U.a —St Paul Fire & Maxine Ins. 
Co v. Reynolds, DC Minn., 44 F. 
Supp. 863. 

Cal.—Carpenter v. Pacific Coast Ins. 
Ass’n, 74 P 2d 511, <10 Cal.2d 304- 
Carpenter v. Peoples Mut Life Ins. 

Co.. 74 P 2d 608, 10 Cal.2d 299— 
Consolidated Title Securities Co. v. 
Hopkins, 35 P 2d 320. 1 Cal.2d 414, 
certiorari denied 55 S.Ct. 515, 294 
US. 716, 79 L.Bd. 1249—Camden 
Fire InB Ass'n v. Johnson, 109 P.2d 
447, 42 Cal.App 2d 628. 

Idaho —Idaho Compensation Co. v. 
Hubbard, 211 P.2d 413, 70 Idaho 
69—John Hancock Mut. Life Ins 
Co. v. Haworth, 191 P.2d 359, 68 
Idaho .135— Corpus Juris cited in 
Equitable Life Assur. Soc. of U. S. 

V. Thulemeyer, 52 P.2d 1223, 1226, 
49 Wyo. 63, rehearing denied 64 P. 
2d 896, 49 Wyo. 68. appeal dismiss¬ 
ed Ham v. Equitable Life Assur. 
Soc. of U. S., 57 S.Ct. 24, 299 U.S. 
505, 81 L.Bd. 875. 

Kan.—Equitable Life Assur. Soc. of 


U S v. Hobbs, 127 P 2d 477, 156 
Kan 534 

Neb —Continental Ins. Co v. Smrha, 
270 NW 122, 131 Neb. 791. 

N Y —Guardian Life Ins Co. of 
America v Chapman, 97 NE2d 
877, 302 N.Y 226 
61 C J p 310 note 89. 

2. Cal —Consolidated Title Securi¬ 
ties Co v Hopkins, 35 P 2d 320. 1 
Cal 2d 414, certiorari denied 55 S. 
Ct. 616, 294 U.S 716, 79 L Ed. 1249. 

3. Cal —Consolidated Title Securi¬ 
ties Co v Hopkins, supra. 

Idaho.—United Pacific Ins. Co. v. 

Bakes, 67 P 2d 1024, 67 Idaho 537. 
Tax held not property tax 
Cal—Carpenter v Pacific Coast Ins 
Ass’n, 74 P.2d 511, 10 Cal.2d 304- 
Carpenter v. Peoples Mut Life Ins. 
Co, 74 P.2d 508, 10 Cal 2d 299— 
Camden Fire Ins. Ass’n v Johnson, 
109 P 2d 447, 42 Cal App 2d 528. 
Idaho—United Pacific Ins. Co v. 

Bakes, 67 P.2d 1024, 57 Idaho 537. 
Iowa.—Northwestern Mut Life Ins 
Co v. Murphy, 271 N.W. 899, 223 
Iowa 333, 109 UR 1054. 

4. Cal.—Camden Fire Ins. Ass’n v. 
Johnson, 109 P.2d 447, 42 Cal.App. 
2d 528. 

“Xndireot tax” 

A gross premium tax imposed on 
insurance companies has been char¬ 
acterised as an “indirect tax’* levied 
as ordinary property taxes are levied 
with a view to determine the value 
of the thing taxed and to make it pay 
its proportion of taxes for the sup¬ 
port of the government, and the 
method of assessment was not pro¬ 
vided to differentiate the tax from 
other forms of taxation utilized but 
was adopted because of the different 
nature of the thing assessed and of 
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the difficulty of arriving at a cor¬ 
rect estimate of its value by any 
other means —Camden Fire Ins. Ass’n 
v. Johnson, supra. 

5. Minn —State v. Casualty Mut. 
Ins Co. 6 N.W 2d 800, 213 Minn. 
220 . 

Liability not dependent on renewal li¬ 
cense 

The tax is due under such statute 
whether or not the company secures 
a renewal license—State v. Casual¬ 
ty Mut. Ins. Co., supra. 

3. Idaho—United Pacific Ins. Co. v. 
Bakes, 67 P.2d 1024, 67 Idaho 637. 

7. Fla.—Larson v. Independent Life 
& Accident Ins. Co., 29 So.2d 448, 
.158 Fla. 623. 

Wyo—Equitable Life Assur. Soc. of 
U. S. v. Thulemeyer, 54 P.2d 896. 
49 Wyo. 63, appeal dismissed Ham 
v. Equitable Life Assur. Soc. of U. 
S., 67 S.Ct. 24, 299 US. 605, 81 L. 
Ed. 375. 

61 C J. p 310 note 90. 

8. N.Y.—People v. Miller, 71 N.E. 
930, 179 N.Y 227, reargument de¬ 
nied 72 N.E. 981, 180 N.Y. 525. 

9. Minn —State v. Casualty Mut. 
Ins. Co., 6 N W 2d 800, 213 Minn. 
220 . 

10. Ark.—Du L&ney v. Continental 
Life Ins. Co.. 47 S.W 2d 1082, 181 
Ark. 617. 

11. Mass.—Commissioner of Insure 
ance v Commonwealth Mut. Lia¬ 
bility Ins. Co., 32 N.E.2d 231, 8o8 
Mass. 385. 

12. N.J.—People’s Fire Ins. Co. v. 
Parker, 35 N.J.Law 575. 

61 C.J. p 310 note 91. 

13. La.—State v. Board of Asses¬ 
sors, 18 So. 462, 47 La.Ann. 1498. 

61 C.J. p 810 note 92. 
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miums on unexpired policies shall be considered 
as unearned premiums in making dividends does 
not affect the status of such receipts as property 
for the purposes of taxation. 14 

Business in or outside state . If the terms of the 
statutes are broad enough to include all premiums, 
the tax may be collected on premiums received for 
business done Outside the state as well as for poli¬ 
cies written within it; 16 but, where the terms of the 
statute are restricted to premiums on business done 
within the state, taxation thereunder applies only to 
premiums so received. 16 

As controlled by investments . A statute provid¬ 
ing for a lower rate of taxation on the premiums of 
insurance companies having more than a stated 
percentage of their assets invested in state or mu¬ 
nicipal bonds, or in mortgages on real estate within 
the state, is valid. 1 ? The word “assets,” as used 
in a statutory provision for a lower rate of taxation 


84, C.J.9* 

on premiums where the company has a givep per¬ 
centage or more of i£s assets invested in state or 
municipal bonds, means assets available for in¬ 
vestment in state or municipal bonds, 18 and does not 
include a reasonable cash reserve to meet the com¬ 
pany's losses and carry on its business; 19 nor does 
it include uncollected premiums; 20 and, where the 
company has no other available assets, it is entitled 
to have its taxation computed at the lower rate. 21 

Deduction from amount of tax . A statutory pro¬ 
vision for the deduction of the amount paid a9 prop¬ 
erty taxes from the amount of the state franchise 
tax, based on gross premiums, does not authorize a 
deduction of taxes on property imposed by counties 
or municipalities. 22 

Fraternal benefit associations. Under some stat¬ 
utes the tax imposed on the gross premiums of 
life insurance companies does not apply to fraternal 
benefit societies. 23 A statute imposing a gross 


14. NT.—People ex rel. Manhattan 
Fire Ins. Co. v New York Tax, etc., 
Com’rs, 76 N.Y. 64. 

15. NY.—Guardian Life Ins. Co. of 
America v. Chapman, 97 N.E.2d 877, 
302 N.Y. 226. 

61 C.J. p 310 note 94. 

All premiums not taxable else¬ 
where and primarily attributable to 
the privilege granted to domestic 
insurance companies to exiBt and 
do business in the state may, under 
statute, be taxable in the state of 
domicile where the premiums are re¬ 
ceived —Guardian Life Ins. Co. of 
America v. Chapman, supra. 

Xu absence of double taxation, un¬ 
der statute providing for an ex¬ 
cise on gross premiums of all poli¬ 
cies written or renewed, but that 
such premiums and assessments for 
policies written or renewed for in¬ 
surance of property or interests in 
other states or countries where a tax 
is actually paid shall not be taxed, an 
Insurance company which merely paid 
taxes and fees, other than premium 
taxes, in connection with its busi¬ 
ness elsewhere, remains taxable in 
its domicile.*—Commissioner of Cor¬ 
porations & Taxation v. Boston Ins. 
Co., Mass., 106 N.E.2d 382. 

16 . N.Y.—People v. r National Fite 
Ins. Co., 27 Hun 188. 

61 C.J. p 310 note 96. 

Where business of foreign insurer 
taken over 

A domestic Insurance organisa¬ 
tion which takes over the busineas 
of a foreign Insurance organisation 
within the state and continues the 
obligations of policies issued by the 
foreign organization is subject to tax 
on the premiums received from such 
continued obligations.—«W astern 
Travelers Acc. Ass’n of California v. I 


Johnson, 58 P.2d 206, 14 Cal.App.2d 
306. 

17. Idaho—Idaho Compensation Co 
v. Hubbard, 211 F.2d 413, 70 Ida¬ 
ho 59 

Investment in federal government 
bonds 

Fact that insurance company which 
had more than the stated percentage 
of its assets invested in federal gov¬ 
ernment bonds was not entitled to 
benefit of lower rate did not con¬ 
stitute a discrimination against such 
bonds or an indirect tax thereon 
where classifications were a reasona¬ 
ble exercise of legislative Judgment 
and discretion.—Idaho Compensation 
Co. v. Hubbard, supra. 

18. Wash.—Lumbermen’s Indemnity 
Exch. v. State, 193 P. 217, 113 
Wash. 82. 

61 C.J. p 310 note 96. 

18. Wash.—Automobile Underwrit¬ 
ing Agency v. State, 219 P. 872, 127 
Wash. 88. 

61 C.J. p 310 note 97. 

80. Wash.—Automobile Underwrit¬ 
ing Agency v. State, supra. 

81. Wash —Automobile Underwrit¬ 
ing Agency v. State, supra. 

28. Ala.—Brown v. Protective Life 
Ins. Co., 66 So. 47, 188 Ala. 166. 

61 C.J. p 311 note 1. 

23. Tex.—Lockhart v. American 
United Life Ins. Co., Civ.App., 181 
S.W.24 607, error refused. 
Exemptions of fraternal and benefi¬ 
cial associations generally see In¬ 
fra I 295. 

“Premium”; “policies” 

The word “premiums" In the tax¬ 
ing statute excludes assessments, 
and the word "policies” excludes cer¬ 
tificates.—Lockhart v. American Unit¬ 
ed Life Ins. Co., supra. 
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Society held fraternal benefit associa¬ 
tion 

A society, receiving and doing busi¬ 
ness under charter to transact busi¬ 
ness as fraternal benefit association 
not for profit, with power only to 
carry on for benefit of its members, 
who were confined to members of cer¬ 
tain church, and having branch sys¬ 
tem and representative form of gov¬ 
ernment has been held to be fra¬ 
ternal benefit association within stat¬ 
ute and not liable for gross premiums 
tax.—Lutheran Mut Aid Soc. v Mur¬ 
phy, 274 N.W. 907. 223 Iowa 1J51. 
Payment of agents to prooure mem¬ 
bers 

A fraternal benefit association, not 
organized for profit is not transform¬ 
ed into corporation organized for such 
purpose and hence subject to gross 
premiums tax by its payment of 
agents to procure members and other 
violations of statute under which it 
was organized, since remedy for such 
offehses and procedure for enforce¬ 
ment thereof are governed by provi¬ 
sions of statute—Lutheran Mut Aid 
Soc. v. Murphy, supra. 

Profit 

(1) Where an association was not 
organized for profit the mere fact 
that it carries on its business for 
profit does not render it liable under 
the statute.—Lutheran Mut Aid Soc. 
v. Murphy, supra. 

(2) The mere fact that an associa¬ 
tion is actually making a pecuniary 
profit does not render it liable for 
the tax.—Homesteaders Life Ass’n v. 
Murphy, 275 N.W. 146, 224 Iowa 173. 
Surplus 

The fact that fraternal benefit as¬ 
sociation had surplus did not show 
that it was organised and carried on 
for profit and hence subject to gross 
premiums tax, where it used and 
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premium tax. o**r fraternal benefit associations ha,s 
been hdbi to, be repealed by necessary implication 
by a (Statute exempting such associations and going 
into .effect’the same day as that on which reports 
were required to be made by the taxing statute. 24 

(2) Amount on Which Tax Computed 

In computing the amount of tax on insurance premi¬ 
ums the legislative Intent as evidenced by the taxing 
statute controls. 

Where it is apparent from the language of the 
statute that the legislative intent was to tax only 
premiums earned or received such tax may be im¬ 
posed, not necessarily on the stipulated premiums, 
but only on premiums actually earned or received 
and retained by the company, 26 and where, in case 
of a mutual company, a premium larger than is 
needed to carry the risks under ordinary circum¬ 
stances is stipulated for, but only the necessary 
amount is collected, a tax may be imposed only on 
or according to the premiums actually received, 26 
notwithstanding the full amount of the premiums 


stipulated Jp entered on the books of the company 
and the difference between it and the amount ac¬ 
tually collected is credited as a "dividend.” 27 In 
computing the amount of such premiums on which 
the tax may be made or based, there should be ex¬ 
cluded amounts rebated from the stipulated amount 
of the premium, 28 or returned on the cancellation 
of policies, 28 or otherwise refunded. 80 .There 
should also be excluded cash surrender payments. 81 
With respect to mutual insurance companies, it is 
proper to exclude fees received which do not con¬ 
stitute premiums, 32 and amounts or portions of the 
premiums which under that mode of insurance be¬ 
long to or have been refunded or credited to the 
policyholders, 33 or paid or credited to them as 
dividends. 34 

Where the language of the statute shows an in¬ 
tention to impose the tax on the entire or gross pre¬ 
miums, the "gross premiums” on which the tax is 
computed are the table or contract premium, with¬ 
out any deduction or abatement, 35 as for the costs 


maintained surplus for sole benefit 
of its members.—Lutheran Mut. Aid 
Soc. v Murphy, 274 N.W. 007, 223 
Iowa 1151. 

Chang* into old line company 

Under statute giving fraternal ben¬ 
efit associations right to be trans¬ 
formed into old line companies, and 
providing that nothing in transfor¬ 
mation would change existing con¬ 
tracts and that new organization 
should assume obligation of contract 
made by the association, contracts 
made by It with its members remain¬ 
ed, on transformation into old line 
company, not subject to premium tax 
Imposed on old line Insurance com¬ 
panies where no statutory provision 
was made subjecting such contracts 
to tax after transformation.—Yeomen 
Mut Life Ins Co v. Murphy, 275 N. 
W. 127, 223 Iowa 1315. 

04. Tex —Lockhart v. American Mut. 
Life In* Co., CivJlpp., 194 S.W.2d 
285. 

05. Colo.—Prudential Ins. Co. of 
America v. Kavanaugh, 240 P.2d 
508, 125 Colo. 93. 

Mass.—Commissioner of Corporations 
A Taxation v. Metropolitan Life 
Ins. Co., 99 N.E.2d 866, 327 Mass. 
582. 

61 C.J. p 01.1 note 3. 

Xdberal interpretation of statutory 
deduction 

The statutory deduction contained 
in statute should be interpreted some¬ 
what liberally, keeping In mind intent 
of legislature to base excise on pre¬ 
miums received and retained for ac¬ 
tual insurance purposes —Commis¬ 
sioner Of Corporations A Taxation v. 
Metropolitan Life Ins. Co., supra. 


36. Ky.—Mutual Ben Life Ins. Co. 
v. Commonwealth, 107 S W. 802, 
128 Ky 174, 33 Ky.L 338 
Pa.—Commonwealth v. Penn Mut 
Life Ins Co., 1 Dauph Co 233 

27. Ky —Mutual Ben Life Ins. Co. 
v. Commonwealth, 107 S.W. 802, 128 
Ky 174, 33 Ky.L. 338. 

61 C J p 311 note 5. 

28. La—State v Hibernia Ins. Co., 
38 La Ann 465 

29. NY—People v. Miller, 70 N.E. 
10, 177 N.Y. 515. 

61 C.J. p 311 note 7. 

“Unearned premiums,” being those 
which must be returned to persons 
Insured on cancellation of fire insur¬ 
ance policies, are a liability of the 
company, and are not taxable —Hard¬ 
ware Mut. Fire Ins. Co. v. Stinson, 
185 SE. 449, 210 N.C. 69. 

30. Kan.—Equitable Life Assur. Soc 
of U. S. v. Hobbs, 127 P.2d 477. 155 
Kan. 534. 

Refund on direct payment as “pre¬ 
miums returned” 

Sums repaid to holders of indus¬ 
trial weekly premium policies, Is¬ 
sued by life company pursuant to 
provision of policies that company 
would refund a stated percentage of 
total of year's premiums paid by pol¬ 
icyholder directly to an office of In¬ 
sured and paid continuously for a 
year without default beyond grace 
period, were "premiums returned" 
within statutory provision permitting 
premiums returned to policyholders 
to be deducted from excise which life 
insurance companies are required un¬ 
der statute to pay annually on new 
and renewal premiums received dur¬ 
ing preceding calendar year.—Com- 
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I missioner of Corporations & Taxation 
v. Metropolitan Life Ins Co., 99 NE. 
2d 866, 327 Mass 682 

31. Ark —State v New York Life 
Ins Co., 173 S.W. 1099, 119 Ark. 
314. 

32. Cal —State Farm Mut. Automo¬ 
bile Ins. Co. v Carpenter, 87 P.2d 
867, 31 Cal App 2d 178. 

Membership fees 

Cal —State Farm Mut Automobile 
Ins. Co v. Carpenter, supra. 

33. N.M —New York Life Ins. Co 
v. Chaves, 153 P 303, 21 N.M. 264 

61 C.J. p 312 note 10 

34 . Colo.—Prudential Ins. Co of 
America v. Kavanaugh, 240 P.2d 
508, 125 Colo. 93 

Tenn.—New England Mut. Life Ins. 
Co. v. Reece, 83 S.W.2d 238, 169 
Tenn. 84. 

61 C J. p 312 note 11. 

Election to purchase additional in¬ 
surance 

The fact that policyholder may 
elect to use dividend to purchase 
paid-up additional insurance does not 
alter the text rule.—Prudential Ins. 
Co. of America v. Kavanaugh," 240 P. 
2d 508, <125 Colo. 93. 

35 . Cal.—Equitable Life Assur. Soc. 
of U. S. v. Johnson, 127 P.2d 95, 
63 Cal.App.2d 49. 

Pa.—Commonwealth v. Fireman's 
Fund Ins. Co., Com.PL, 62 Dauph. 
Co. 139, followed In 62 Dauph.Co. 
151. 

Tex—Lawyers Title Ins. Corp. v. 
Board of Ins. Com'rs, Civ App, 
207 S.W.2& 972, refused no reversi¬ 
ble error. 

61 C.J. p 312 notes 12-14. 
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or expenses of the insurer,** amounts due for un¬ 
earned premiums,* 7 or paid Out or credited as 
dividends, 8 * or refunded on cancellation of poli¬ 
cies. 8 * Where the consideration paid for an an¬ 
nuity contract is not taxable as a premium, the 
amount received from sales of annuities should be 
excluded; 40 but, where such a payment is taxable 
as a premium, no deduction of that consideration is 
to be made. 41 In computing the amount of an ex¬ 
cise on gross premiums and assessments of an in¬ 
surance company based on its right to carry on its 
business, a deduction must be made for such time 
as it is prevented from carrying on its business. 42 

Reinsurance . Amounts spent for reinsurance 
have been held not to constitute a part of the 
gross premiums or receipts to be taxed, 43 particu¬ 
larly where the tax on the amounts so spent has 
been paid by the reinsuring company, 44 or where the 
premiums to be taxed are referred to in the taxing 
statute as “direct premiums.” 46 On the other 
hand it has been held that no deduction can be al¬ 


lowed for amounts spent for reinsurance. 4 * Where 
a tax has been made on premiums, additional ex¬ 
actions thereon cannot be made on divisions of the 
premiums among other insurance companies under 
reinsurance contracts. 47 Premiums collected by one 
company authorized to do business in a state, from 
another company so authorized, for reinsurance of 
risks in the state have been held subject to a pre¬ 
mium tax by the state notwithstanding the rein¬ 
surance contract is executed and carried out wholly 
outside the state; 48 but it has also been held that 
a state cannot tax premiums for reinsurance which 
do not run to the original insured and involve no 
action taken within the state. 4 * 

Under general and special statutes . Where an 
insurance company is within a general insurance 
statute imposing a tax on all premiums, and a 
special statute imposing a tax for premiums on a 
specific type of insurance and both statutes pro¬ 
vide that one payment shall be in lieu of all other 
taxes, the company is obligated to pay first the tax 


Bftfoad on direct payments of pre¬ 
miums 

Where weekly premium industrial 
Insurance contract provided for re¬ 
fund of a stated percentage of total 
of year's premiums paid if premiums 
were paid directly to insurer's collec¬ 
tion office, refund so made was tax¬ 
able —Metropolitan Life Ins Co. v. 
Scheufler, Mo., 180 S.W 2d 742. 

30. Tex—Lawyers Title Ins. Corp 
v. Board of Ins. Com’rs, Civ App., 
207 S.W.2d 972. refused no revers¬ 
ible error. 

Expense of carrying* on business 

No deduction can be made for the 
commissions of agents or other ex¬ 
penses of carrying on the business — 
People v. Miller, 70 N.E. 10, 177 N. 
T. 515. 

Title examination and dosing 

Under statute imposing taxes on 
title Insurance companies* gross pre¬ 
mium receipts, no deduction or abate¬ 
ment should be made for cost of in¬ 
surance.—Lawyers Title Ins. Corp. v. 
Board of Ins Com*rs, Tex Civ App., 
207 S.W.2d 972, refused no reversible 
error. 

87. Idaho.—United Pacific Ins. Co. 

v. Bakes, 67 P.2d 1024, 57 Idaho 537. 
«1 C.J. P 312 note 12 

38. Iowa.—New York Life Ins. Co. 
V. Burbank, 216 N.W. 742, 209 Iowa 
199. 

61 C.J. p 312 note 13. 

93. Idaho.—United Pacific Ins. Co 
v. Bakes, 67 P.2d 1024, 57 Idaho 637. 
61 C.J. 9 312 note 14. 


* “Betum premiumsoaah or surren¬ 
der values 

The phrase “return premiums,*’ 

I within constitutional provision im- 
I posing tax on insurance companies 
and associations doing business in 
state on amount of gross premiums 
received on business done In state, 
less return premiums, means repay¬ 
ment of whole or a ratable part of 
premium paid for an insurance pol¬ 
icy on cancellation of policy before 
time fixed for its expiration, and did 
not include the cash or surrender val¬ 
ues paid on cancellation of life poli¬ 
cies, except when contract is voidable 
under circumstances enumerated in 
statute.—Equitable Life Assur. Soc. 
of U S. v. Johnson, 127 P.2d 95. 63 
Cal App. 2d 49 

40. Ariz —Corporation Commission 

v. Equitable Life Assur. Soc. of 
U. S., 239 P.2d 360, 73 Ari*. 171. 

61 C J. p 311 note 8. 

41. Cal—Equitable Life Assur. Soc 
of U. S. v. Johnson, 127 P.2d 95, 
53 Cal.App 2d 49. 

Xilsnltatloiis 

The state must bring proceedings 
to recover such taxes and interest 
within the time limited by statute 
—State ex rel. Gully v. Mutual Life 
Ins. Co. of New fork, 198 So. 7G3, 
189 Miss 830. 

46. Mass —Commissioner of Insur¬ 
ance v. Commonwealth Mut Liabil¬ 
ity Ins. Co., 32 N.E.2d 231, 308 
Mass. 385. 

Xnjnnetloa 

When company by reason of being 
permanently enjoined from carrying 
on business has no such right, there 
is so subject for an excise and hone 

328 


[ can be levied —Commissioner of In¬ 
surance v. Commonwealth Mut. Lia- 
| bility Ins. Co, supra. 

43. Neb —State v. Fleming, 97 N.W. 
1063, 70 Neb. 629. 

Xn New York 

(1) Under the recodlflcation of In¬ 
surance L.1939 c 882, no tax is to be 
imposed on reinsurance premiums 
where the original direct policy is 
on property or risks located or res¬ 
ident outside the state.—Guardian 
Life Ins. Co. of America v. Chapman, 
97 N.E.2d 877, 302 N.Y. 226. 

(2) Prior to that recodlflcation it 
was held that no deductions could be 
allowed for amounts spent for rein¬ 
surance and that premiums received 
by one company for reinsuring the 
risks of other companies were a 
part of Its gross premium receipts 
and subject to taxation —People v. 
Miller, 70 N.E. 10, 177 N.Y. 515. 

44. Pa.—In re Taxation of Fire In¬ 
surance Premiums, 25 Pa.Dlst. 883. 

45. N.Y.—Guardian Life Ins. Co. of 
America v. Chapman, 97 N.E.2d 877, 
302 N.Y. 226 

46. Tex—Philadelphia F. Assoc, v. 
Love, 108 S.W. 158, 810, >101 Tex. 
376. 

61 C J. p 313 note 18. 

47. Kan.—State v. Travis* 195 P. 182, 
108 Kan. 257. 

48. Cal —Connecticut General Life 
Ins. Co. v. Johnson, 43 P.2d 278, 2 
Cal.2d 33, appeal dismissed 56 S. 
Ct. 103, 296 U.S. 536, 80 L.Ed. 380. 

49. U.S.—Connecticut General Life 
Ins. Co. v. Johnson, Cal„ 58 S.Ct. 
436, 303 U.S. 77, 82 L.Ed. 673, re¬ 
versing 67 P.2d 675, 8 CaUd 624. 
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on all premiums received for the specific type of 
insurance and then the tax on all premiums re¬ 
ceived for insurance other than that type .* 0 

§ 168. Manufacturing Corporations 

Manufacturing corporations may be subject to taxa¬ 
tion In the same manner as undividuals or other cor¬ 
porations. 

I Except as and to the extent that the rules are 
changed or modified by statute, manufacturing com¬ 
panies are, in the same manner as individuals or 
other corporations, subject to taxation on their 
property under statutes or laws providing for the 
taxation of realty 61 or personalty , 62 or expressly 
providing for the taxation of manufacturing com¬ 
panies or their corporate franchises . 63 Under some 


statutes certain property of such companies cannot 
be taxed to the company, hut is included in the 
valuation for assessment of the shares of stock of 
the stockholders . 64 

Capital stock . Manufacturing companies may be 
taxed on their capital stock 66 which has been held 
to include along with other property the bonds and 
goods of other corporations owned by the com¬ 
pany . 66 

Earnings and receipts . Under a statute impos¬ 
ing a tax on the gross receipts of companies en¬ 
gaged in manufacturing, a company authorized by 
its charter to manufacture gas and electricity, and 
which is actually engaged in the manufacturing of 


50. Ariz.—Industrial Commission v 
Hartford Accident & Indemnity Co , 
144 P.2d 548, 61 Ariz. 86 

51. Pa.—Appeal of Pennsylvania 
Stave Co, 84 A. 761, 236 Pa- 97 

61 C.J. p 3.13 note 26. 

02. La—Gulf Refining Co. v. Tilling- 
hast, 94 So 418, 152 La. 847, over¬ 
ruling Constantin Refining Co v. 
Day, 85 So. 613, 147 La. 623 
61 C J p 313 note 27. 

53 . Mass.—Assessors of Boston v 
Commissioners of Corporations and 
Taxation. 84 N E 2d 129, 323 Mass. 
730. 

il C J. p 813 note 28. 

Construction of statutes 

Statutes must be fairly construed 
and reasonably applied to effectuate 
legislative intent to promote general 
welfare of commonwealth by induc¬ 
ing new Industries to locate within 
commonwealth and to foster expan¬ 
sion of commonwealth's own indus¬ 
tries.—Assessors of Boston v. Com¬ 
missioner of Corporations and Taxa¬ 
tion, supra. 

“Manufacture”; “manufacturing cor¬ 
poration” 

(1) Word “manufacture," as em¬ 
ployed in a statute permitting tax¬ 
ation of machinery used in manu¬ 
facture, contemplates a change re¬ 
sulting in transformation of preex¬ 
isting substance into something dif¬ 
ferent.—Boston & M. R. R v. Town 
of Billerica, 160 N.E. 419, 262 Mass. 
439—61 C.J. p 313 note 28 [b]. 

(2) A "manufacturing corporation," 
within meaning of statutes imposing 
a corporate franchise tax, is one 
which, by hand, machinery, or other 
agency, makes wares or other prod¬ 
ucts from raw or partly raw mate¬ 
rials into suitable forms for use.— 
Assessors of Boston v. Commissioner 
of Corporations and Taxation, 84 N. 
IS.2d 129, 823 Mass. 730. 

(8) Statutes Imposing a corporate 
franchise tax do not require a corpo¬ 
ration to be wholly engaged in manu¬ 


facturing or that its principal busi¬ 
ness should be manufacturing, and it 
is sufficient that the manufacturing 
part of corporation's business has 
been developed and maintained as an 
important and material branch of the 
business, when considered with entire 
business conducted—Assessors of 
Boston v. Commissioner of Corpora¬ 
tions and Taxation, supra. 

(4) Fact that manufacturing end 
of corporation’s business is not near¬ 
ly as profitable as the nonmanufac¬ 
turing end is not decisive in deter¬ 
mining whether statutes imposing a 
corporate franchise tax are applica¬ 
ble —Assessors of Boston v. Commis¬ 
sioner of Corporations and Taxation, 
supra. 

Privileges not possessed by individ¬ 
uals 

Corporation manufacturing cotton 
textiles could not avoid payment of 
franchise tax on ground that cpr- 
poration had no power or privilege 
not possessed by individuals or part¬ 
nerships, since business corporations 
have powers and privileges not pos¬ 
sessed by individuals or partnerships. 
—Conway v. Lane Cotton Mills Co., 
152 So. 312, 178 La. 626. 

Talus of products 

A state can tax the business of 
manufacturing and can measure 
amount of such tax by value of goods 
factory has produced, whether of the 
current or a past year, without trans¬ 
forming the tax on manufacturers 
into something else.—International 
Harvester Co. v. Evatt, Ohio, 67 SCt. 
444, 329 U.S. 416, 91 L Ed. 390, re¬ 
hearing denied 67 S.Ct. 628, 329 U.S. 
834. 91 L.Ed. 706. 

Corporations held taxable as manu¬ 
facturing corporation 

(1) Corporation making soft drinks; 
corporation engaged in canning corn 
and peas; corporation which extract¬ 
ed fruit juices, shredded orange and 
lemon peels, and produced fruit syr¬ 
ups; corporation producing layer 
cards, paper separators, and embossed 
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paper for confectioneries, paneled 
cards for wedding invitations, calling 
cards, and greeting cards, and paper 
pads with cheese cloth binding; cor¬ 
poration engaged in importing raw 
coffee beans, and in roasting, grind¬ 
ing, and packaging of cofTee for hu¬ 
man consumption; corporation which 
imported plate glass from another 
state, and made mirrors, cut, shaped, 
and polished glass according to spec¬ 
ifications, ground edges of glass, and 
set glass in wooden or metal frames 
for windows and showcases; corpo¬ 
ration which cut printed sheets and 
stapled, sewed, stitched, or bound 
them together to form pamphlets, 
books, and magazines, and corpora¬ 
tion which homogenized and pasteur¬ 
ized large quantities of milk, and 
made chocolate milk, ice cream mix, 
buttermilk, cheese, and butter.—As¬ 
sessors of Boston v. Commissioner of 
Corporations and Taxation, 84 N.E.2d 
129, 323 Mass. 730. 

(2) Other corporations held taxa¬ 
ble as manufacturing corporations 
see 61 CJ p 813 note 28 [c]. 
Corporations held not taxable as 
manufacturing corporation 

(1) Corporations engaged in sup¬ 
plying water, mining coal, cutting 
and storing ice, publishing a newspa¬ 
per and maintaining a telephone sys¬ 
tem.—Assessors of Boston v Com¬ 
missioner of Corporations and Taxa¬ 
tion, supra. 

(2) Other corporations held not 
taxable as manufacturing corpora¬ 
tions see 6.1 C.J. p 313 note 28 [dj. 
54. Mass.—Salem Iron Factory Co. 

v. Danvers, 10 Mass. 514. 

61 C.J. p 814 note 30. 

55* Pa.—Commonwealth v. Excelsior 
Brick Sc Stone Co., 81 A. 983, 233 
Pa. 84—Commonwealth v. Univer¬ 
sal Dental Co., Com.Pl., 55 Dauph. 
Co. 308. 

61 C.J. p 314 note 33. 

56, Pa.—Commonwealth v. JareckJ 
Mfg. Co., 53 A. 517, 204 Pa. 36. 
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such products in connection with the business of dis¬ 
tributing gas and electricity, is subject to the tax. 67 

Situs. It has been held that neither the tangible 
nor the intangible property owned and used by a 
manufacturing corporation exclusively in other 
states is taxable . 61 

§ 169. Mercantile or Business Corporations 

Mercantile or business corporation# are taxable under 
appropriate statutes. > ' 

Except as and to the extent that the rules are 
changed or modified by statute mercantile or busi¬ 
ness Corporations are, in ftie same manner as in¬ 
dividuals br Other corporations, subject to taxation 
under appropriate statutes . 69 Under statutes pro¬ 
viding for the taxation of mercantile or business 
corporations, corporations have been held not sub¬ 
ject to the tax when the nature of the business 
conducted was not such as to bring them within the 
meaning of the statutes . 60 


§170*' Mining Companies ■ ^ .i > 

Mining compantaa may ba subject to taxation Yn the 
aims manner aa Individual# add ertbar corporations. 

Except as and to the extent that the xule^ are 
changed or modified by particular statute, mining 
cotporatibns are, in the same manner ais individuals 
or other corporations, subject to taxation . 61 Ac¬ 
cordingly, under statutes providing for the taxation 
of all property in the state, a riiimng company is 
taxable on flumes constructed along the bank of a 
river , 62 hoisting works, engines, and other surface 
improvements , 68 and on metal in bullion ; 64 and a 
provision for the taxation of mines and mining 
claims has been held to include all mines and mining 
claims containing precious metals . 65 Under some 
statutes and constitutional provisions mining com¬ 
panies may also be required to pay a tax on the 
proceeds , 66 or net annual proceeds 67 of the mines. 
Under a statute imposing a franchise tax on cor¬ 
porations “engaged in any business in the state” a 
mining company not so engaged is not taxable . 68 
Oil companies may under statute be liable for a 


S.C.—Columbia By., Gas A Elec¬ 
tric Co. v. Query, 132 RE. 611. 134 
S.C. 810. 

68. Utah.—Utah-Idaho Sugar Co. v. 
Salt Lake County, 21Q P. 100, 60 
Utah 49.1, 27 A.L.B. 874. 

61 C.J. p 314 note 38. 

09 . N.Y.—Central Park Plaza Corp. 
v. Bates, 102 N.Y.S 2d 77, 278 App. 
Div. 607, affirmed 103 N.E.2d 57, 303 
N.Y 694 

61 C.J p 814 note 45. 

‘•Manufacturer” and “merchant” dis¬ 
tinguished see Manufactures fib 
( 2 ). 

Corporation as single entity 

tJnder statutes taxing business 
corporations It has been held that the 
corporation Is to be treated as a sin¬ 
gle entity.—Central Park Plaza Corp 
V. Bates, supra. 

Domestic and foreign corporations 
The statutes relating to franchise 
tax on business corporations apply to 
every domestic corporation and every 
foreign corporation, except those 
which are exempt, and contain no au¬ 
thority for assessment of tax on ba¬ 
sis of type of business conducted In 
the state—Central Park Plaza Corp. 
v. Bates, supra. 

Corporations held taxable as bust, 
ness corporations 

'(1) Company engaged In industrial 
loan business —Morris Plan Industri¬ 
al Sank of New York v. Graves, 23 
N.Y.S.2d 812, 260 App.Dlv. 978, ap¬ 
peal denied 26 N.Y.R2d 854, 261 App. 
Div. 1018, appeal dismissed 62 S.Ct. 
101, 814 U.S. 572, 86 UEd. 464, affirm¬ 
ed 42 N.B.2d 53, 288 N.Y. 567, appeal 


dismissed 63 S.Ct 61, 817 U.R 591, 
87 L.Ed. 483, rehearing denied 63 S 
Ct 156, 317 U.S. 708, 87 L.Ed 565- 
Modern Industrial Bank v. Graves, 21 
N.Y S 2d 329, 260 App Div. 349, ap¬ 
peal denied 22 N.Y,S.2d 534, 260 App, 
Div. 816, affirmed 84 N.E.2d 875, 285 
N.Y. 660. 

(2) Corporation authorised to con¬ 
duct a marine transportation busi¬ 
ness—McAllister Bros. v. Bates, 72 
N.Y.S 2d 532, 272 App.Dlv 511, appeal 
denied 73 N.Y.S.2d 485, 272 App.Dlv. 
979. 

(3) Domestic corporation owning 
and operating real estate In state of 
domicile and In other states—Cen¬ 
tral Park Plaza Corp. v. Bates, 102 
N.Y.S.2d 77, 278 App.Dlv. 607, affirmed 
108 N.B.2d 57, 803 N.Y. 694. 

(4) Tennis club which conducted 
national championship matches, erect¬ 
ed a concrete stadium accommodating 
approximately 12,000 spectators, and 
derived a large profit from its ac¬ 
tivities.—People ex rel. West Side 
Tennis Club v. Browne, 68 N.Y.S.2d 
22, 270 App.Dlv. 1061, appeal dis- 
mlssed 69 N.E.2d 820, 296 N.Y. 667, 
appeal denied 66 N.Y.R2d 659, 271 
App.Dlv. 852. 

60. N.Y.—People ex rel W. W. Hod- 
kinson Corporation v. Cantor, 196 
N.Y.S. 856* 856, 119 Misc. 604, af¬ 
firmed 199 N.Y.S. 948, 206 App.Dlv. 
698. 

61 C.J. p 314 note 45. 

An insuraxLoe company Is not taxa¬ 
ble as a business corporation.—New 
England Mut Life Ins. Co. v. City of 
Boston, 75 N.B.2d 505, 821 Mass. 688. 
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61. Colo.—People v. Henderson, 21 
P. 144, 12 Colo. 369. 

61 C J p 315 notes 53-58. 

Taxation of mines, mining claims, 
and minerals generally see supra § 
68 . 

68. Cal.—Hart v. Plum, 14 Cal. 148. 
61 C J p 315 note 53. 

63. U -S —Gold Hill r. Caledonia Sil¬ 
ver Min Co, C C.Nev., 10 F.Cas.No. 
6,512, 5 Sawy. 675. 

61 C.J. p 815 note 54. 

64. Mont.—Hope Min. Co. v. Kennon, 
8 Mont. 35. 

66. Colo.—People v. Henderson, 21 P. 

144, 12 Colo. 369. 

61 C.J. p 315 note 56. 

66. Nev.—State v. Kruttschnitt, 4 
Nev. 178 

61 C.J. p 315 note 57. 

67. Mont.—Montana Coal, etc., Co. v. 
Livingston,. 52 P. 780, 21 Mont 59. 

61 C.J. p 815 note 58. 

66 . N.M.—State ex rel. State Corp. 
Commission v. Old Abe Co, 94 P.2d 
105, 43 N.M. 867, 124 A. LB. 1086. 
Activities act rendering corporation 
liable 

A mining corporation, whose only 
activities for year consisted of hold¬ 
ing stockholders' meeting, a directors’ 
meeting, for organization purposes, 
borrowing of money to pay taxes, 
payment of taxes, filing of reports 
and tax schedules, and the filing of 
notice to hold an unpatented placer 
mining claim, was not ’’engaged in 
any business In the stats” so as to 
be liable for payment of tax.—State 
ex rel. State Corp, Commission v. Old 
Abe Co., supra, 
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franchise tax/ 9 and may be liable for a tax im¬ 
posed on their property which is only temporarily 
within thje jurisdiction of the taxing state. 70 

Royalties . The fact that a mining company is 
taxed during the year on “money and credits” re¬ 
ceived on royalties does not invalidate a state stat¬ 
ute imposing a tax on mining royalties. 71 

Stockholders in such companies have been held 
taxable on the value of their shares of stock in ex¬ 
cess of the value of the tangible property of the cor¬ 
poration, where there is no provision in the statute 
for assessing the stock in mining corporations to the 
corporation. 72 

§ 171. Railroads 

Railroad companies and all their taxable property 
may be taxed, except as restricted by constitutional or 
statutory exemptions and by requirements that taxation 
shall not unlawfully Interfere with interstate commerce. 


As in the case of other corporations, considered 
generally supra §§ 126-142, the rule is that, unless 
restrained by exemptions granted by constitutional 
or statutory enactments or charters, as discussed 
infra § 278, and except so far as is necessary to 
avoid any unlawful interference with interstate 
commerce, as considered in Commerce §§ 9, 101, 
it is undoubtedly within the power of the states to 
impose taxes on railroad companies and all their 
taxable property, 78 real 74 and personal, 76 and their 
franchises, 76 by statutes specifically applicable to 
that class of corporations, 77 and to such of them as 
are subject to the jurisdiction of the state, 78 duly 
enacted for that purpose 79 and remaining in force, 80 
and not retrospective in their operation. 81 

Railroad companies and their property not com¬ 
ing within the provisions of qualifications or excep¬ 
tions thereto are included under statutes or consti¬ 
tutional provisions relating to the taxation of cor¬ 
porations or corporate property generally; 82 but. 


69 . Tex.—Ross Amigos Oil Co v. 

State. 138 S W 2d 798, 134 Tex 626 

Doing business! dissolution or for¬ 
feiture 

An oil corporation, owning and op¬ 
erating producing oil wells in state, 
is liable for franchise tax imposed 
by statute, regardless of whether it 
does business in state, and the lia¬ 
bility of the corporation may con¬ 
tinue until it is dissolved or its char¬ 
ter forfeited by legal proceeding — 
Ross Amigos Oil Co v State, supra. 

70 . U S —Johnson Oil Refining Co v 

State of Oklahoma ex rel Mitchell, 

Okl, 54 S.Ct 152, 290 U.S 168, 78 

L Ed 238 

Tank oars 

Where oil company, domiciled in 
one state, operated oil refinery in an¬ 
other state and maintained fleet of 
tank cars in which refined oil prod¬ 
ucts were delivered throughout Unit¬ 
ed States, only average number of 
tank cars physically present within 
the taxing state, and not entire fleet 
of cars, is subject to property tax in 
such state —Johnson Oil Refining Co. 
v. State of Oklahoma ex rel Mitchell, 
supra. 

Crude oil boats and barges 

Under a taxing statute applicable 
to property not used in business 
wholly in another state, an oil com¬ 
pany's crude oil boats and barges, 
although used outside the taxing 
state in transporting oil and travers¬ 
ing very small percentage of their 
total mileage through waters border¬ 
ing on such state, wherein company 
was incorporated and domiciled, were 
taxable therein, as they were not 
used exclusively in another state.— 
Standard Oil Co. v. Olander, 98 N.E 
2d 8, 155 Ohio St 61. i 


71. U S —Royal Mineral Ass'n v. 
Lord. DC Minn , 13 F 2d 227, affirm¬ 
ed Lake Superior Consol. Iron 
Mines v. Lord. 46 S Ct. 627, 271 U. 
S. 577, 70 LEd. 1093. 

72. Kan —Ryan v Leavenworth 
County, 2 P. 156, 30 Kan 185 

73. U S —Great Northern Ry. Co. v. 
State of Minnesota, Minn, 49 S 
Ct 191, 278 US. 503, 73 LEd 477 

61 C J p 316 note 65. 

Railroad property as subject to tax¬ 
ation by municipalities see Munici¬ 
pal Corporations | 2025 
Personal liability 

A statute making the property of 
a railroad liable for taxes is not in¬ 
valid on the ground that the statute 
creates a personal liability against 
the railroad—Lee v. Atlantic Coast 
Line R Co , 194 So 252, 141 Fla. 545. 
Property used in conducting business 
Under statute providing for taxa¬ 
tion of specified property of railroad, 
and all other “property used in con¬ 
ducting its business," business meant 
is railroad business—Northern Pac. 
Ry. Co. v. Adams County, DC.Wash., 
1 F Supp. 163, appeal dismissed, C. 
C.A, 63 F.2d 1012, and Adams County 
v. Spokane, P. & S. Ry. Co., 66 F.2d 
1008, reversed on other grounds, C.C. 
A, Chicago, M & St P & P R. Co 
v. Adams County, 72 F.2d 816, 

With respsot to future taxation, a 
statute imposing a tax on railroad 
property, as such, has been held to be 
constitutional.—State v. State Board 
of Tax Appeals, 45 A.2d 599, 134 N. 
J Law 34, affirmed 62 A.2d 852, first 
case, 135 N.J.Law 48.1 and 52 A.2d 
852, second case, 135 N.J.Law 482. 

74. U.S.—Minot v. Philadelphia, etc., 
R. Co., Del., 18 Wall. 206, 21 L<Ed. 
888 . 


75. U S —Minot v Philadelphia, etc , 
R. Co, supra. 

70. NJ—Norton v. State Board of 
Tax Appeals, 45 A 2d 799, 134 N. 
J.Law 67. 

61 C.J. p 316 note 68. 

77. U S.—Sault Ste Marie Bridge 
Co. v. Powers, C C Mich., 138 F. 
262. 

61 C.J. p 316 note 70 

78. Pa—Commonwealth v. Cleve¬ 
land, etc, R. Co, 29 Pa. 370. 

61 C J p 316 note 71 

79. N J —Camden, etc, R. Co, v. 
Cook, 32 N J Law 338, modified on 
other grounds 33 N J Law 474. 

61 C J p 316 note 72. 

8a N Y.—People v. New York Cent. 

R. Co , 24 N Y. 486. 

6.1 C.J p 316 note 73. 

81. Fla.—Bloxham v Florida Cent, 
etc., R Co, 17 So. 902, 35 Fla. 625. 
61 C.J p 316 note 74. 

88. Mass —Boston & M. R R. v. 
Town of Billerica, 160 N.E. 419. 
262 Mass. 439. 

61 C.J. p 317 note 75. 

“Dogging railroad oompany” 

Lumber or timber companies which 
maintained logging railroads for sole 
purpose of hauling their own logs 
were not subject to assessment for 
taxation as "logging railroad com¬ 
pany" under statute covering assess¬ 
ment and taxation of public utility 
companies.—Carlisle Lumber Co. v. 
Henneford, 53 P.2d 311, 185 Wash. 
706—Weyerhaeuser Timber Co. v. 
Henneford, 53 P.2d 808, 185 Wash. 
46. 

Terminal companies 

(1) Where statute, providing that 
act imposing franchise tax shall not 
apply to corporations organized as 
terminal companies not organized for 
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since railroads differ in many respects from other 
properties, they may as a class, subject to constitu¬ 
tional restrictions, be taxed differently or additional¬ 
ly; 8 * and under the provisions of statutes regulat¬ 
ing the taxation of railroad corporations, particular 
corporations have been held taxable 84 or not tax¬ 
able 86 according to whether their objects and pur¬ 


poses or the nature of the business conducted was 
such as to make them corporations of that class 
within the terms of the statute. Statutes providing 
for taxation of railroad property in general terms 
are applicable to all such property not covered by 
exemptions , 86 including intangible interests 87 such 
as general 88 and special 88 franchises, and other 


i 

profit and having no Income from 
business done by them, did not de¬ 
fine the words “profit” and “income,” 
such words were required to be giv¬ 
en the meaning: ordinarily attributed 
to them, so that where several rail¬ 
roads organized terminal company 
knowing that it would be required 
to permit the use of Its terminal 
facilities by all railroads and that 
for such use It would receive charg¬ 
es fixed by railroad commission, and 
the organizing railroads agreed that 
such charges would be used to defray 
operating expenses as far as possible 
and that remainder would be paid 
by them, and where terminal com¬ 
pany provided for capital, interest on 
indebtedness, all fixed costs and op¬ 
erating expenses, and for sufficient 
sinking fund eventually to retire all 
of its indebtedness, the company was 
“organized for profit” and received 
“income” from business done by it, 
so as to be liable for franchise tax — 
Houston Belt 8c Terminal Ry. Co. v. 
Clark, Civ.App., 122 S.W.2d 356, af¬ 
firmed 143 S W 2d 373, 135 Tex. 388 

<2) Where corporation organized 
under Union Depot Act constructed 
railroad tracks and buildings which 
'were used for transportation of pas¬ 
sengers, mail and express to and 
from corporation’s depot, and corpo¬ 
ration's tracks were connected with 
tracks of railroads which leased cor¬ 
poration's facilities, corporation's 
tracks became for taxing purposes a 
“railroad” and corporation's property 
was taxable as “railroad property” 
—People ex rel. Toman v. Chicago 
Union Station Co., 48 N.E.2d 524, 383 
111. 153. 

83. US —Southern Ry. Co. v. Watts, 

N.C, 43 S.Ct. 192, 260 U.S. 519, 

67 L.Ed. 875. 

84. N.J.—Williams v. Battle, 11 A. 

17. 50 N.J.Law 132. 

61 C.J. p 317 note 76. 

Dosuaou. carrier 

A common carrier by railroad own¬ 
ing facilities for the transportation 
of persons or property In the state 
1« a railroad as defined In statute 
providing for the taxation of rail¬ 
roads^ and a corporation, organised 
under statute relating to formation 
of railroad corporations, which held 
a franchise from the state to oper¬ 
ate a Tallroad for public use and 
Which owned a roadbed and tracks 
used only to carry freight between 
two points, although corporation did 


not own, lease or operate any roll¬ 
ing stock, was a railroad.—Lucaston 
R. Co. v Kelly, 28 A.2d 619, 20 N. 
J.Misc. 477. 

85. Ky—Covington, etc., Bridge Co. 
v. O'Meara, 35 S.W. 1027, 19 Ky. 
L.. 1438. 

61 C.J. p 317 note 77. 

86. Ga.—Goldsmith v. Rome R. Co, 
62 Ga. 473. 

61 C.J. p 317 note 78. 

87. Wash—Northern Pac Ry. Co. v. 
State, 147 P. 45. 84 Wash. 610, Ann 
Cas.l916E 1166. 

61 C.J. p 317 note 79. 

88. Tex —State v. Austin, etc., R. 
Co., 62 SW. 1050, 94 Tex. 630. 

61 C.J. p 318 note 80. 

Tax on earnings or income as “prop¬ 
erty tax” on franchise see Infra 
S 176. 

89. Ill.—People v. Atchison, etc., R. 
Co., 80 N.E. 272, 225 Ill. 593. 

61 C.J. p 318 note 81. 

Bights held taxable as speolal fran¬ 
chises 

(.1) Right to cross navigable wa¬ 
ters by means of bridge—People ex 
rel. New York Cent R. Co. v. State 
Tax Commission, 54 NE2d 332, 292 
N.Y. 130, motion denied 56 N.E 2d 
122, 292 N.Y. 717—People ex rel. New 
York Cent R. Co. v. State Tax Com¬ 
mission, 48 N.Y.S.2d 670, 268 App. 
Div. 805—People ex rel. Erie R Co. 
v. State Tax Commission, 43 N.Y.S.2d 
189, 266 App.Div. 452, affirmed 60 
N E 2d 31, 293 N.Y. 900—People ex 
rel. New York Central R Co. v. State 
Tax Commission, 16 N.Y S 2d 812, 
258 App.Div. 356, affirmed 29 N.E 2d 
932, 284 N.Y. 616—People ex rel Hud¬ 
son River Connecting R. Corporation 
v. State Tax Commission, 281 NY.S 
358, 245 App.Div. 229, affirmed 6 N. 
E.2d 377, 272 N.Y. 652, certiorari de¬ 
nied People of State of New York ex 
rel. Hudson River Connecting R. 
Corporation v. State Tax Commission, 
57 S.Ct. 782, 301 U.S. 682, 81 L.Ed 
1340, and 57 S Ct 783, 301 U.S 682, 81 
L.Ed. 1340—People ex rel. New York 
Cent R. Co. v. State Tax Commission, 
264 N.Y.S. 286, 288 App.Div. 267, af¬ 
firmed >198 N.E. 888, 268 N.Y. 519— 
61 C.J. p 318 note 81 [b] (12). 

(2) Right to operate trains on In¬ 
dustrial sidetracks in city street.— 
People ex rel. New York Cent R. 
Co. v. State Tax Commission, 54 N. 
EL 2d 832, 292 N.Y. 130, motion denied 
56 N.H.2d 122, 292 N.Y. 717. 


(3) Occupancy of certain locations 
by virtue of grants or permits from 
city in the exercise of its franchise 
power.—People ex reL New York 
Cent. R. Co. v. Graves, 68 N.Y.S 2d 
677, 271 App.Div. 728. 

(4) Occupancy of a park constitut¬ 
ing “public place” within tax law — 
People ex rel. New York Cent. R. Co 
v. Graves, supra. 

(6) Other rights held taxable see 
61 C.J. p 318 note 81 [b]. 

Bights held not taxable as speolal 
franchises 

(1) Right to cross bridge erected 
by railroad on its own land—People 
ex rel. Lehigh Valley Ry. Co v 
Woodworth, 73 N.E.2d 28, 296 N.Y. 
288. 

(2) Right to cross bridge over non- 
navigable stream.—People ex rel 
Western New York & P. Ry. Co v 
State Board of Tax Com'rs, 9 N.Y S 2d 
753. 256 App.Div 104, affirmed 22 
N.E 2d 477, 281 N.Y. 639—61 C.J. P 
318 note 81 [bj (3). 

(3) Occupancy of space owned by 
railroad—People ex rel. New York 
Cent. R. Co. v. Graves, 68 N.Y.S 2d 
677, 271 App Div. 728. 

(4) Occupancy of public place un¬ 
der a conveyance from political sub¬ 
division of state —People ex rel. New 
York Cent. R. Co. v. Graves, supra. 

(5) Occupancy of street crossings 
where the railroad is the prior oc¬ 
cupant—People ex rel. New York 
Cent. R Co v. State Tax Commission, 
64 N E 2d 332, 292 N.Y 130, motion 
denied 56 N E 2d 122, 292 N.Y. 717- 
People ex rel. New York Cent. R. 
Co. v. Graves, supra—People ex rel 
Western New York 8c P. Ry. Co. v 
State Board of Tax Com’rs, 9 N.Y.S. 
2d 753, 256 App.Div. 104, affirmed 
22 NE.2d 477, 281 NY. 639. 

(6) Occupancy by railroad under 
order of the, public service commis¬ 
sion of city street within limits of 
railroad's right of way, where city 
retained right to maintain sewers 
and water pipes within limits of 
closed portion of street, and railroad 
was required to construct footbridge 
for use of public over right of way 
at nearby location.—People ex rel. 
New York Cent. R. Corp. v. State Tax 
Commission, 299 N.Y.S. 805, 252 App. 
Div. 888. 

(7) Other rights held not /taxabla 
see 61 C.J. p 318 nots 81 [b].< 
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rights, privileges, and obligations having elements 
of property of axl intangible character . 90 

Equitable interests. Statutes providing for the 
taxation of lands or property include equitable in¬ 
terests in such property, as discussed supra § 97 
and it has been so held with respect to equitable 
interests of railroad companies. 91 

Situs . A state cannot impose a tax either di¬ 
rectly or indirectly on a portion of a railroad which 
is used exclusively or lies within another state. 92 
So an assessment against an interstate railroad on 
the value of its entire railroad in the taxing state 
and elsewhere is invalid. 93 

§ 172. -Right of Way and Other Realty 

The right of way and other realty of railroads may 
be taxed to the extent of their interests therein. 

Railroad corporations have been held taxable on 
the roadway 94 or right of way , 96 and, under a stat¬ 
ute providing for the taxation of real property for 
public purposes, the real property of a railroad 
company is subject to taxation as is other real es¬ 
tate , 96 to the extent of its interest therein , 97 unless 
exempt therefrom by some statute or law, as dis- 

80. Neb.—State v. Savage, 91 N.W 
716, 65 Neb 714 

91. Wis—Wisconsin Cent R Co. v 
Price, 26 N W. 93, 6 Wls. 579. 

61 C J. p 319 note 84 
98. U.S.—Northern Cent. R. Co. v. 

Jackson, Md, 7 Wall 262, 19 L Ed. 

88 . 

Mich —State Treasurer v. Auditor 
General, 9 NW 258, 46 Mich. 224. 

61 C.J. p 319 note 86. 

93. Ga.—Harrison v Georgia, F. & 

A R. Co. 163 S E 200, 174 Ga. 549. 

94. N.D.—Minneapolis, etc., R. Co. v. 

Oppegard, 118 NW. 830, 18 N.D. 1. 

61 C J p 319 note 88 

95. Miss.—Adams v. Kansas City, 
etc, R Co, 21 So 11, 74 Miss. 831. 

61 C J p 319 note 89 

96. Ala—Purifoy v Lamar, 20 So 
975, 112 Ala 123 

61 C J. p 320 note 91 

97. Or.—Nehalera Timber 8t Logging 
Co. v. Columbia County, 189 P. 212, 

191 P. 318, 97 Or. 100 

61 C.J. p 320 note 92. 

98. NY—Application of New York 
Cent. R. Co, 6 NY.S.2d 121, 255 
AppDiv. 112, affirmed New York 
R. Co v. Ferris, 20 N.E.2d 1017, 

280 N.Y. 658. 

61 C.J. p 320 note 94. 

Ohangs of grade 

Embankment, abutments, pilings, 
station platforms, permanent tracks, 
and structures constructed on realty 
of railroad as incidental to, and part 
of, elevation of railroad pursuant to 


cussed infra § 273. Under statutes providing for 
the taxation of "land,” "real estate" or "real prop¬ 
erty' 1 railroad companies are liable to be taxed on 
their property coming within that description. 96 
Also under statutes providing for the taxation of 
railroad property railroad companies have been held 
taxable on lands," the roadbed, 1 right of way, 2 
improvements, 3 and other like property used in the 
operation of the railroad, 4 although the land on 
which the road is built is owned by another. 6 
There are similar holdings and statements under a 
statute providing for the taxation of the real prop¬ 
erty of such companies. 6 It is within the power 
of the legislature to provide that such property as 
the roadbed, rails, or other real property used by 
the company in the operation of the road, shall be 
taxed as personalty, although it may be as a fact 
and for other purposes real estate, 7 or vice versa 
to tax as real property, certain personal property 
of the company, such as the rolling stock. 8 

Bridges . A bridge owned by a railroad company 
and connected and operated with the railroad or 
railroad system of such company is taxable as real 
estate, 9 such as an integral part of its roadway or 
railroad track, 10 although the company so owning 

Neb —State v. Savage, 91 N.W. 
716, 65 Neb. 714. 

61 C.J. p 320 note 1. 

5. N J —Hoboken R., etc., Co v. 
State Board of Assessors, 41 A. 728, 
62 N J Law 661 

61 C J. p 321 note 2. 

6. N.Y.—People ex rel. Interborough 
Rapid Transit Co. v O'Donnel, 95 
N.E 762, 202 N Y. 313. 

61 C.J. p 321 note 3. 

7. Kan —Missouri, etc., R. Co v 
Labette County, 69 P. 383, 9 Kan 
App 645. 

61 C J. p 321 note 6. 

8. Ind—Louisville, etc., R. Co. v 
State, 25 Ind. 177, 87 Am.D. 858 

9. U.S—Pittsburgh, etc., R Co. v. 
West Virginia Board of Public 
Works, W.Va., 19 S Ct 90, 172 
U S. 32, 43 L Ed. 354. 

61 C J p 321 note 11. 

Construction Incidental to elevation 
Bridges constructed on realty of 
railroad, as incidental to, and part of 
the elevation of a railroad pursuant 
to a grade crossing elimination act, 
are taxable as “real estate' * under a 
general tax statute.—Application of 
New York Cent. R. Co., 6 N.Y S.2d 
121, 255 App Div. 112, affirmed New 
York R. Co. v. Ferris, 20 N.E.2d 1017, 
280 N.Y. 658. 

10. Ill.—People v. Dunleith & Du¬ 
buque Bridge Co., 152 KE. 526, 322 
Ill. 99. 

61 C.J. p 321 note 11. 


grade crossing elimination act were 
taxable as “real property" belonging 
to railroad, notwithstanding public 
safety was promoted by elevation of 
railroad, as against contention that 
structures were constructed for bene¬ 
fit of public and were not in further¬ 
ance of, or essential to, carrying out 
of corporate purposes of the rail¬ 
road—Application of New York Cent. 
R. Co., 6 N.Y.S 2d 121, 255 AppDiv 
112, affirmed New York R Co v Fer¬ 
ris, 20 N.E 2d 1017, 280 N.Y. 668. 

Ship cradle and machinery which 
were necessary component parts for 
operation of a marine railway were 
taxable to it as “real estate” within 
tax statute, notwithstanding both 
cradle and machinery could be moved 
—U S v. Five Acres of Land in Suf¬ 
folk County, D.C Mass.. 66 F.Supp. 
628, affirmed, C C.A., 149 F.2d 927, 
certiorari denied Richard T. Green 
Co v City of Chelsea, 66 S Ct. 64, 
326 U.S 741, 90 L Ed 443. 

99. N.J—In re New York Bay R 
Co., 67 A 613, 76 N.J Law 115. 

61 C.J. p 320 note 96 

1. Md.—Baltimore City Appeal Tax 
Ct v Western Maryland R. Co, 
50 Md 274. 

Neb.—State v. Savage, 91 N.W. 716, 
65 Neb. 714. 

2. Neb.—State v. Savage, supra. 

61 C.J. p 320 note 98. 

3* U.S—New Mexico v. U. 8. Trust 
Co., N.M., 19 SCL 784, 174 U.S. 645, 
43 LEd 1079. 

61 C.J. p 820 note 99. 
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and operating the bridge is not in name a railroad 
company; 11 and such a bridge is not taxable as 
a separate structure, 12 notwithstanding it is used 
in part as a toll bridge. 12 Where, however, the 
bridge, although used by the railroad company, is 
owned by an independent company it is not tax¬ 
able as railroad property, 14 except where the bridge 
company becomes consolidated with the railroad 
company, and the consolidated company owns and 
operates the bridge for railroad purposes. 15 

Industrial sites within a railroad right of way, 
such as sites for elevators, lumber yards, and oil 
tank stations, held and devoted to a private and not 
a railroad use, are taxable as local real estate; 16 
and the tract occupied by such sites are subject to 
the railroad right of user and are taxable as a part 
of and in the manner of strictly railroad property. 17 

§ 173 . - Rolling Stock and Equipment 

Rolling stock and equipment of a railroad company 
may be subject to taxation and are usually regarded as 
personalty for that purpose. 

The locomotives, cars, and other rolling stock 
and equipment of a railroad are generally regarded 
and treated as personalty for the purpose of taxa¬ 
tion, 18 and taxable as such under the provisions of 
statutes relating to the taxation of personal prop¬ 
erty generally 19 or providing for the taxation of the 


personal property of railroad companies.? 0 The 
rolling stock 21 and other personalty neoessary to 
the complete equipment of the road 22 have also been 
taxed as a part of the capital of railroads under 
statutes providing for the taxation of the capital 
stock of such companies; 22 or, in the absence of a 
special statute applicable to particular railroad 
equipment, taxation thereof may be had under a 
general tax statute. 24 A company which renders 
annual reports as required by law and pays a mile¬ 
age tax on the basis of such reports has been held 
not to be subject to an additional ad valorem tax 
on some of its freight cars, 26 but a statute imposing 
a property tax on freight cars measured by a cer¬ 
tain percentage of their gross earnings has been held 
valid. 26 

Situs . In their character as personalty the cars 
and other rolling stock are capable of having a situs 
of their own and hence are taxable to a railroad us¬ 
ing them within the state, although they are owned 27 
or leased 28 by a foreign corporation. Furthermore, 
the taxing power of the state is not restricted to 
such engines and cars as remain constantly within 
the state, but may extend to those which, in per¬ 
forming their regular journeys, pass through and 
out of the state. 29 Each state may, however, tax 
only the cars in such state, 20 and if the cars are 
not permanently situated in any one state the tax 
is not to be imposed on individual cars, 31 since the 


11. Ill.—People v Dunleith ft Du¬ 
buque Bridge Co, supra. 

18. Ark —Arkansas Tax Commission 
v. Crittenden County, 88 S.W.2d 
818, .183 Ark. 738 

61 C.J. p 321 note 13. 

13, Ill—People v. Atchison, Topeka 
ft Santa Fe R. Co., 80 N.E. 272, 225 
111. 593. 

61 C.J. p 321 note 14. 

14. Ill.—People v. Keokuk ft Hamil¬ 
ton Bridge Co., 122 N.E. 467, 287 
Ill 246—Chicago ft Alton B. Co. v. 
People, 38 N.E. 1075, 158 Ill. 409, 
29 L.R.A. 69. 

16. Ill. — People ▼. Dunleith ft Du¬ 
buque Bridge Co., 152 NJE. 626, 822 
Ill. 99 

61 C.J. P 321 note 17. 

16. ND. — Northern Pac. Ry. Co. v. 
Morton County, 156 N.W. 226, 82 
N.D. 627. 

61 C.J. p 322 note 18. 

17. N.D. — Northern Pac. Ry. Co. v. | 
Morton County, supra. 

61 C.J. p 822 note 19. 

JM. Ind.^—Midland R. Co. r. State, $$ 
N.E. 67, 11 Ind App 433. 

61 CJ. P 822 note 22 

If. Me.— Portland, S. ft P. R. Co. 
v. City of Saco, 60 Me. 196. 

61 C.J. p 823 note <28. 


20. Md.—Baltimore City Appeal Tax 
Court v Western Maryland R. Co. 
50 Md. 274. 

6,1 C.J. p 322 note 24. 

21. N.H.—Fitchburg R. Co. v. Pres¬ 
cott, 47 N.H. 62. 

61 C.J. p 322 note 25. 

22. N.H.—Fitchburg R. Co. v. Pres¬ 
cott, supra 

61 C.J. p 822 note 26. 

23. NH.—Fitchburg R. Co. v. Pres¬ 
cott, supra. 

61 C.J. P 322 notes 25, 26. 

24. Mont—Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 66 
Mont 608. 

61 C.J. p 822 note 28. 

25. Okl.—State ex rel. Stovall v. 
North American Car Corporation, 
50 P.2d 188, 174 Okl. 110. 

26. Okl.—Magnolia Petroleum Co. v* 
Oklahoma Tax Commission, 106 P. 
2d 829, 188 Okl. 85. 

27. U.S.—Reinhart v. McDonald, C. 
C.Cal., 76 F. 403. 

61 C.J. P 822 note 80. 

Pleating equipment 
Where the permanent base of op¬ 
erations of railroad floating equip¬ 
ment, when not in active tise, was at 
the terminal of the railroad In the 
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taxing state, where the equipment 
had for many years been assessed 
and the taxes had presumbly been 
paid without any question as to situs, 
and no testimony was Introduced 
tending to overcome the normally ap¬ 
plicable presumption of the correct¬ 
ness of the action in assessing the 
equipment in that state, and there 
was no proof that on assessing dates, 
equipment was not there situated, it 
was properly assessed there —Cen¬ 
tral R. of New Jersey v. Martin, 20 
A,2d 830, 19 N.J.Mlsc. 427. 

28. Ill.—People v. Wilson Car Lines, 
16 NE.2d 752, 369 Ill. 294. 

22. Colo.—Hall v. American Refrig¬ 
erator Transit Co, 51 P. 421, 24 
Colo. 291, 65 Am S.R. 223, 66 L.R.A. 
89, affirmed 19 S Ct. 699, 174 U.S. 
70. 43 L.Ed. 899. 

61 C.J. p 823 note 31. 

30. Ill.—People v. Wilson Car Lines, 
16 N.R.2d 762, 369 Ill. 294—Keith 
Ry. Equipment Co. v. Board of Re¬ 
view of Cook County, 119 N.E. 
802, 283 Ill. 244. 

31. JU.—People v, Wilson Car Lines, 
16 N.B.2d 752, 869 Ill. 294—Keith 
Ry, Equipment Co. v. Board of Re¬ 
view of Cook County, 119 N.E. 802, 
283 Ill. 2*4. 
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statfc fa entitled to tax only the average number of 
cars in 'the stite during the taxing period. 82 The 
entire rolling stock of a railroad camlet be taxed 
in one state where some of such stock moves into 
other states, 88 and rolling stock employed exclusive¬ 
ly outsjde.the state is not taxable, although owned 
by a domestic corporation. 34 

§ 174. —— Capital and Stock 

a. Tax to railroad 
' b. Tax to stockholders 

a. Tax to Railroad 

The capital or capital stock of a railroad company 
may be taxed to the corporation Itself. 

The capital or capital stock of a railroad company 
is distinct from the shares of stock belonging to the 
stockholders, 85 and may be taxed to the corpora¬ 
tion itself. 36 Under statutes providing for the taxa¬ 
tion of railroad companies on their capital or capital 
stock, the tax is in some cases regarded as a fran¬ 
chise tax, 37 and in others as a property tax. 38 Such 
tax has been held or stated to be a tax on all the 
property of the corporation, 39 together with the 
value of its franchises, 40 or the fair cash value of 
the capital stock, including the franchise, over and 
above the assessed value of the tangible property. 41 
A tax on “capital stock paid in” has been held to 
mean moneys and property paid in by shareholders 
for stock, and not the value of the corporate prop¬ 
erty. 42 Considered as a franchise or privilege tax 
it has been held that a tax of this sort is not neces¬ 
sarily rendered invalid because it is measured by 
capital stock which in part may represent property 


not subject to the taxing power of- the state. 48 

Situs. While the capital stock of a railroad com¬ 
pany invested in that portion of the railroad with¬ 
in the state mdy be taxed, 44 a state has no power to 
tax property in another state as a part of the 
capital stock of the company. 45 

b. Tax to Stockholders 

Stockholders of rail reed corporations may be taxad 
on their Shares notwithstanding the eorpei^atlon le slab 
taxed on Its capital or property. 

Since the shares of stock of stockholders are dis¬ 
tinct from the capital of the corporation, as con¬ 
sidered supra § 136, the stockholders of a railroad 
corporation may be taxed on their shares notwith¬ 
standing the corporation is also taxed on its capital 
or property. 46 Ordinarily, however, the shares Of 
stockholders are not taxed to them where the cor¬ 
poration itself is taxed on its capital or property, 47 
but are taxable to the stockholders where the cor¬ 
poration is not so taxed. 48 

§175. - Credits and Securities 

As a general rule nonexempt credits due to, and se¬ 
curities held by, a railroad company are taxable. 

Bonds, notes, and all other evidences of debt due 
to a railroad company, whether held on natural 
persons or corporations either in or out of the 
state, are taxable ; 49 but stocks and bonds and other 
corporate indebtedness owned by a railroad company 
have been held not subject to a personal property 
tax when taxes have been paid on property of the 
character described in a gross earnings tax. 60 
Liberty bonds and United States certificates of in- 


39. III.—People v. Wilson Car Lines, 
16 N.E.2d 762. 869 Ill. 294—Keith 
Ry. Equipment Co. v. Board of Re¬ 
view of Cook County, 119 NB 302, 
288 Ill. 244. 

Okl.—American Refrigerator Transit 
Co. v. Oklahoma Tax Commission, 
208 P.2d 566. 201 Okl. 680 

Utah.—Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 

Utah 426. 

33. U.S.—Tennessee Coal, Iron & R 
Co. v. Board of Education of Jef¬ 
ferson County, C.C.AAla., 80 F.2d 
807. 

34. N.Y.—People v. Knight, 66 NE 
1102, 173 NY. 265—People v. Camp¬ 
bell. 34 N.Y.S. 801, 88 Hun 544. 

35. U.S.—Minot v Philadelphia, etc , 
R. Co., Del., 18 Wall. 206, 21 L.Ed. 
888 . 

41 C.J. p 823 note 35. 

Taxation of capital or capital stock 
of corporations generally see supra 
| 185. 


36. US.—Kansas City, F. S. & M 
Ry. Co v. Botkin, Kan, 36 S.Ct 
261, 240 U.S. 227, 60 L.Ed. 617. 

61 C.J. p 823 note 37. 

37. US —Kansas City, F. 8. A M. 
Ry. Co. v. Botkin, supra. 

61 C.J. p 823 note 89. 

38. N.Y.—People v. Barker, 46 N.E. 
875, 162 N.Y. 417. 

61 C.J. p 823 note 40. 

39. Pa.—Commonwealth v. Ontario, 
etc., R. Co, 41 A 607, 188 Pa. 205. 

61 C.J. p 824 note 42. 

40. Pa.—Commonwealth v. Delaware, 
etc., R. Co., 30 A. 522, 165 Pa. 44. 

61 C.J. p 324 note 43. 

41. Ill.—Porter v. Rockford, etc., R. 
Co., 76 Ill. 561. 

42. Mich.—People v. Detroit, O. H. 
& M. Ry. Co., 200 N.W. 536, 228 
Mich. 696. 

43. U.S.—Kansas City, *F. S. A M. 
Ry. Co. v. Botkin, Kan., 36 S.Ct 
261, 240 U.S. 227, 60 L.Ed. 617. 
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44. Fa.—Commonwealth v. Cleve¬ 
land, etc., R. Co., 29 Pa. 370. 

45. Pa.—Commonwealth v. Pennsyl¬ 
vania R. Co., 147 A 242, 297 Fa. 
308. 

61 C.J. p 324 note 50. 

46. N.C.—Belo v. Forsyth County 
Com’rs, 82 N C. 415, 33 Am.Rep. 
688 . 

Tenn.—South Nashville St R, Co. v. 
Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L.R.A 853. 

47. Ky.—Commonwealth v. Chesa¬ 
peake, etc., R. Co., 77 S.W. 186, 
116 Ky. 951, 25 Ky.L. 1126. 

61 C.J. p 824 note 53. 

48. Mass.—Pratt v. Boston St 
Com’rs, 2 NS. 675, 139 Mass. 559. 

61 C.J. p 324 note 54. 

49. Ga.—Wright v. Southwestern R. 
Co., 64 Ga. 783. 

50. Minn.—State v. Great Northern 
Ry. Co., 167 N.W. 297, 139 Minn. 
469. 

61 C.J. p 824 note 57. 
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debtedness owned by the company are not taxable 
as a part of its operating system. 61 

§ 176. -Earnings or Receipts 

a. Subject to taxation 

b. Nature of tax 

a. Subject to Taxation 

A railroad company may bf taxed on Its Income on, 
or groea receipt* from, buelneae done within the atate. 

Taxes laid on railroads in proportion to their in¬ 
come or gross receipts have been fully sustained by 
the courts, 52 except as to earnings derived from 
interstate commerce ; 68 and are not in contravention 
of the federal constitution where the tax is based 
on the earnings and receipts fairly attributable to 
the property of the railroad company within the 
state, as discussed in Commerce § 118. Since the 
tax is a tax on the business done, it has been held 


that a cpmpany operating hi the capacities of both 
an interurban and a steam railroad is subject to 
the payment of the tax in so far as its operations 
partake of the latter nature. 54 

Under the view that a tax on the income or 
earnings of railroads is in the nature of a prop¬ 
erty tax, as considered infra subdivision b of this 
section, it ha 9 been held that a gross earnings tax 
applies to all railroad property owned or operated 
for transportation or railroad purposes, 66 includ¬ 
ing the railroad’s franchise to exist a9 a corpora¬ 
tion and to transact railroad business in the state; 66 
but does not preclude the imposition of an ad 
valorem tax on other property owned by such rail¬ 
roads for investment or other purposes, 67 notwith¬ 
standing the existence of a statute amendable only 
by referendum, providing gross earnings taxes are 
in lieu of all other taxes on property owned or op¬ 
erated for railroad purposes. 68 


51« Neb.—In re Assessment of Chi¬ 
cago A N. W Ry. Co., 238 N W. 
S20, 121 Neb. $92. 

58. TJ S—Canton R. Co. v. Rogan, 
Md, 71 S.Ct 447. 840 U.S. 511, 95 
L.Ed. 488, 20 A L R.2d 145, followed 
In Western Md Ry Co v. Rogan, 
71 S.Ct 460, 840 U.S. 620, 95 LEd 
601. 

Cal.—Mt. Tamalpais A M W. Ry. v. 
Johnson, 87 P.2d 843, 2 Cal App 2d 
886 . 

Kan.—Associated Ry Equipment 

Owners v. Wilson, 208 P 2d 604, 
167 Kan. 608. 

Md—State Tax Commission v. West¬ 
ern Md. Ry. Co., 62 A.2d 615, 188 
Md. 240. 

Minn.—Aimer Ry. Equipment Co. v. 
Commissioner of Taxation of Minn , 
6 N.W.2d 637, 213 Minn. 62, appeal 
dismissed Aimer Ry Equipment Co 
v. Commissioner of Taxation, 63 S. 
Ct. 624, 317 U.S 605, 87 L.Ed. 491. 

61 C.J. p 324 note 59. 

53. NT.—People ex rel. New York 
Cent. & H. R. R. Co v. Roberts, 52 
N.T.S. 869, 32 App.DIv 113, affirmed 
51 N.E. 1093, 157 N.Y. 677. 

61 C.J. p 325 note 60. 

Otom receipts earned outside of 
state may not be taxed as such.— 
State Tax Commission v. Western 
Md. Ry. Co., 62 A.2d 615, 188 Md. 240. 
Ballroad operating entirely within 
one oMy 

A franchise tax on railroad compa¬ 
ny operating entirely within one city 
and measured by railroad company's 
gross receipts apportioned to length 
of Its lines was not objectionable on 
grouhd that interstate commerce was 
involved.—-Canton R. Co. v. Rogan, 
Md., 71 S.Ct 447, 840 U S. 511, 95 L. 
Ed. 448, 20 A.L.R.2d 145, followed in 
Western Md. Ry. Co. v Rogan, 71 
act 450, 340 U.S. 520, 95 L.Ed. 501. 


I 54. Ohio —Cincinnati, etc , R. Co. v. 

I Poland, 10 Ohio NP, N.S, 617. 
Liability of interurban railroads to 
taxation see infra fi 182. 

55. Minn —Aimer Ry. Equipment 
Co. v Commissioner of Taxation of 
Minnesota, 5 N W 2d 637, 213 Minn 
62, appeal dismissed Aimer Ry 
Equipment Co. v. Commissioner of 
Taxation, 63 S Ct. 524, 317 U.S 605, 
87 L Ed. 491—State v. Duluth, M. & 
N. Ry. Co, 292 N W. 401, 207 Minn 
618, rehearing denied 292 N.W 411, 
207 Minn 637, certiorari denied 
State of Minnesota v. Duluth, M & 
N. R Co, 61 SCt 439, 311 US 
719, 85 LEd 468, State of Minne¬ 
sota v Duluth & I R R Co , 61 S 
Ct. 439, 311 US. 719, 85 LEd 468, 
and State of Minnesota v. Spirit 
Lake Transfer Ry Co, 61 S.Ct 439, 
311 US. 719, 85 LEd. 468. 
Particular items held not taxable 
Accretions and interest on funds 
recaptured by railroads from pay¬ 
ments made under the transportation 
act; interest paid to railroad compa¬ 
nies by steel company on deposits 
with the steel company and on bank 
balances; and rent and interest on 
purchase price of houses which were 
rented and sold by railroads to em¬ 
ployees, and apparently would not 
otherwise have been available, and 
were built to provide habitations for 
employees, at a place convenient to 
work.—State v. Duluth, M & N. Ry. 
Co., 292 N.W. 411, 207 Minn. 637, cer¬ 
tiorari denied State of Minnesota v. 
Duluth, M. A N. R. Co., 61 S.Ct. 439, 
311 U.S. 719, 85 L.Ed. 468, State of 
Minnesota v. Duluth & I. R. R. Co., 
61 SCt. 439, 311 US 719, 85 LEd. 
468, and State of Minnesota v. Spirit 
Lake Transfer Ry. Co., 61 SCt. 439, 
311 U.S. 719, 85 L.Ed. 468—State v. 
Oliver Iron Mining Co., 292 N.W. 411, 
207 Minn. 637, certiorari denied State 
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of Minnesota v Oliver Iron Min. Co., 
61 SCt 439, 311 U.S 719, 85 LEd 
468, and State of Minnesota v Proc¬ 
tor Water & Light Co, 61 S Ct. 440, 
311 US. 719, 85 LEd. 468. 

56. Minn—State v. Duluth. MAN 
Ry Co, 292 NW 401, 207 Minn 
618, rehearing denied 292 NW. 411, 
207 Minn. 637, certiorari denied 
State of Minnesota v. Duluth, M. & 
N. R. Co., 61 SCt 439. 311 US 
719, 85 LEd. 468, State of Minne¬ 
sota v. Duluth A I. R. R. Co, 61 S 
Ct 439, 311 U.S 719, 85 LEd 468, 
and State of Minnesota v. Spirit 
Lake Transfer Ry. Co, 61 S.Ct 439, 
311 US. 719, 85 LEd. 468. 

57. Minn —Aimer Ry. Equipment 
Co v Commissioner of Taxation of 
Minnesota, 5 N.W 2d 637, 213 Minn 
62, appeal dismissed Aimer Ry 
Equipment Co. v. Commissioner of 
Taxation, 63 S.Ct. 524, 317 U S. 605, 
87 L Ed 491—State v. Duluth, M. A 
N Ry. Co, 292 N.W. 401, 207 Minn. 
618, rehearing denied 292 N W. 411, 
207 Minn. 637, certiorari denied 
State of Minnesota v. Duluth, M. A 
N R. Co., 61 S.Ct. 439, 311 U.S. 719, 
85 LEd. 468, State of Minnesota v. 
Duluth A I R. R. Co, 61 SCt. 439, 
311 U.S. 719, '85 L.Ed 468, and 
State of Minnesota v Spirit Lake 
Transfer Ry. Co., 61 S.Ct 439, 311 
U.S. 719, 85 L.Ed. 468. 

58. Minn.—State v. Duluth, M. A N 
Ry. Co., 292 N.W. 401, 207 Minn. 
618, rehearing denied 292 N.W. 411, 
207 Minn. 637, oertiorarl denied 
State of Minnesota v. Duluth, M. A 
N R. Co., 61 S.Ct. 439, 311 US. 719, 
85 L.Ed. 468, State of Minnesota v 
Duluth A I. R. R. Co., 61 S.Ct. 489, 
311 U.S. 719, 85 L Ed. 468, and State 
of Minnesota v. Spirit Lake Trans¬ 
fer Ry. Co., 61 S.Ct 439, 311 U.S 
719, 85 L.Ed. 468. 
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Under general statutes. The cahriof* and re¬ 
ceipts have sometimes been regarded as subject to 
taxation under the provisions of general statutes 
relating to the taxation of property 69 or capital 
stock 69 of railroad companies. 

Under charter agreement. Where the company's 
charter conditions the exercise of its corporate priv¬ 
ileges on the payment to the state of a certain per¬ 
centage of its earnings, by way of a tax, the com¬ 
pany's operation of its road is an implied acceptance 
of the condition and an agreement to pay the tax, 
which rests on contract and cannot be evaded or 
denied, 61 even though the railroad property has 
been leased to another company; 62 and in such a 
case, a tax on the gross earnings of the property 
is to be based on the revenue which the road pro¬ 
duces in operation and not on the rental received 
by the lessor. 63 Where such a tax is payable only 
on charter lines, the fact that the company diverts 
freight for such lines to noncharter lines, which it 
also operates, so as to minimize the gross receipts 
of the charter lines, does not constitute fraud as to 
the state. 64 

Effect of lease or sale of property. The leasing 
or sale of a railroad cannot affect the rights of the 
state to collect a tax imposed on the gross earnings 
received on account of the operation of the road, 
and ordinarily m such case the lessee becomes sub¬ 
ject to the payment of the tax in the place of the 
lessor. 65 So, also, railroad companies may be liable 
for a tax on the gross earnings of cars leased from 
others. 66 


h. Nature of tax 

A tax en railroad com pirn!** In proportion to thoir 
ineomo or groee receipts It generally opiMlderod to bo a 
franchise or privilege tax, and not a tax on property, al¬ 
though the tax fiat been regarded ao in the nafture of a 
property test. 

A tax laid on railroad companies in proportion 
to their income or gross receipts is generally con¬ 
sidered as a franchise or privilege tax, 67 and not a 
tax on property, 68 although there is other authority 
that it is in the nature of a property tax based on 
the earnings of the road. 69 

§ 177 . - Dividends 

A law taxing a railroad company on the dividends 
declared on Ite capital stock refers to the amount of 
capital actually paid in and not the nominal capital. 

Where a railroad is taxed on the dividends de¬ 
clared on its capital stock, this means the amount 
of capital actually paid in and not the nominal capi¬ 
tal. 70 The law may be applicable to a stock divi¬ 
dend 71 but not to a sale of stock below its par 
value resorted to as a means of raising money, 72 
or a mere increase in the number of shares of stock 
not representing any distribution of profits. 78 

§ 178. - Bonded and Other Debts 

Bonded and other debts of railroad companies may 
be subject to taxation. 

It is within the power of the state to tax railroad 
debts or loans as well as other forms of property 
within the state, 74 and railroad bonds have been 
held taxable to their owners m the same manner as 
money at interest 75 or as mortgages or moneys ow- 


69. U.S.—Chicago ft N. W. Ry. Co. 
v Eveland. CCASD. 13 P 2d 442, 
certiorari dismissed 47 S Ct 332, 
273 U.S. 740, 71 L Ed. 886. 

61 C J. p 325 note 63. 

go. N J.—Jersey City, etc, R. Co. v. 
Haight, 30 N J.Law 447. 

Taxation of railroad capital stock see 
supra | 174 

61. Wis—State v. Chicago, etc, R. 
Co., 108 N.W. 694, 128 Wis 449 

62. V S.—Central of Georgia Ry. Co. 
v. Wright, DCGa, 206 F 107, af¬ 
firmed 35 S.Ct. 471, 236 U S 674, 59 
L Ed 781. 

61 C.J. p 325 note 66. 

63. Ga—Goldsmith v. August, etc., 
R. Co., 62 Ga. 468. 

64. Ill —State v. Illinois Cent. R, 
Co., 92 N E 814, 246 Ill. 188. 

61 C J p 325 note 68. 

es. U S.—Illinois Cent. R Co v 
State of Minnesota, Minn, 60 S.Ct. 
419, 309 US 157, 84 L Ed 670. re¬ 
hearing denied 60 S Ct. 586, 309 U 
8. 695, 84 L.Bd 1035. 

61 C J. p 326 note 70. I 

84 C.J.S.—22 


66. U.S—Illinois Cent. R. Co. v. 
‘State of Minnesota, supra 

Kan —Associated Ry Eguipment 
Owners v Wilson, 208 P 2d 604, 167 
Kan 608 

67. Md —Western Md. Ry Co. v 
State Tax Commission, 73 A 2d 12, 
195 Md 206, affirmed Canton R Co 
v. Rogan, 71 S Ct 447. 340 US 511, 
95 LEd. 488, 20 A.L.R,2d 145, and 
Western Md. Ry. Co. v. Rogan, 71 
S Ct 450, 340 U S 520, 95 L Ed 501. 

61 C J p 326 note 71. 

68. Md —Western Md Ry Co v. 
State Tax Commission, 73 A 2d 12, 
195 Md. 206, affirmed Canton R. Co. 
v Rogan, 71 S Ct 447, 340 U S 511, 
95 Li Ed 488, 20 A L.R.2d 145, and 
Western Md. Ry. Co. v. Rogan, 71 
S Ct. 450, 340 U S. 520, 95 LEd. 501. 

61 C.J. p 326 note 72. 

69. Kan —Associated Ry. Equip¬ 
ment Owners v. Wilson, 208 P.2d 
604, 167 Kan 608 

Minn—State v. Duluth, M. ft N. Ry, 
Co, 292 NW 401, 207 Minn. 618, 
rehearing denied 292 NW 411, 207 
Minn. 637, certiorari denied State 
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of Minnesota v. Duluth, M. ft N R. 
Co, 61 <SCt 439. 311 US 719, 85 
LEd. 468, State of Minnesota v 
Duluth ft I R. R. Co , 61 S.Ct. 439, 
311 US 719, 85 LEd. 468, and 
State of Minnesota v. Spirit Lake 
Transfer Ry. Co, 61 S Ct. 439, 311 
U S 719, 85 L Ed 468. 

61 C.J p 326 note 73. 

70. Pa—Citizens' Pass. R. Co. v. 
Philadelphia, 49 Pa 251. 

71. Pa.—Commonwealth ▼. Cleve¬ 
land, eta, R. Co., 29 Pa. 370. 

61 C.J. p 326 note 76. 

79. Pa—Commonwealth v. Erie, 
eta, R, Co., 10 Phila. 465. 

73. Pa.—Commonwealth V. Pitts¬ 
burg, eta, R. Co, 74 Pa. 83. 

74. Pa.—Maltby v Reading, etc, R 
Co, 52 Pa. 140—Appeal of Fidelitv- 
Philadelphia Trust Co, 53 Pa Dist 
ft Co. 516, affirmed 47 A 2d 267, 854 
Pa. 355. 

78. NH —Boston, etc., R. Co. v. 
State, 62 N.H. 648. 

61 C.J. p 826 note 81. 
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ing by solvent debtors, 70 or undsr* ebcpress ^ftotision 
fartthe taxation, of bonds or oertifkates ©fr loans 
6f*f^oa(d rompairieg**'' The xiere fact that they 
V* sepwed' fiy i^ortgag^o? ot^prWjV ^9®^ cot P re ; 
elude railroad bonds or other indebtedness from 
being faxed ; 78 but the rul$. is otherwise where the 
mortgage also Rovers property situated in other 
states. 79 A tax on railroad bonds is not invalid as 
subjecting the property represented by the bon/ls to 
double taxatipn ; 80 and jt constitutes a charge on the 
principal debt, although the tax is to be collected out 
of the interest. 81 

Statutes requiring corporations to retain and pay 
over a stated tape put of interest paid to bondholders 
are regarded as imposing a tax on the bondholder as 
an individual, 09 and for ibis reason the railroad 
cannot bfe required to pay a tax on bonds held by 
nonresident owners, 83 . although, :where it accumu¬ 
lates and sets apart a fund toi pay the interest on its 
foreign-held- bonds, such funds, before distribution, 
are taxable as its om property. 84 There is other 
authority, however* holding that the company may 
deduct the tax on bonds held by nonresident own¬ 
ers. 85 Under such a statute it has been held , that 
a railroad company will be held responsible for the 
payment of the £ax only when the interest is paid 
in cash,, 86 and at such time or in such manner that 
the corporation has an opportunity to collect the 
tax, 87 at least where it does not appear that inter¬ 
est has been paid in stock or other equivalent of 
cash in order to escape the tax. 88 

§ 179. - Leased or Mortgaged Property 

a. Leased property 

b. Mortgaged property 


ft. Leaded Property 

Railroad comdSniee may b4 taxed tin property Which 
tftey opOrkta U rid or I on to; except Where Xu larw>re- 
eultoe-propprty te be #eoee**d fp It* owner. , , , 

It is generally held that ftr the as^e^sment and 
valuation, of a railroad as a whole, for the purpose 
of taxation, there should be included any lines which 
it is operating under lease Wa part of its sy9terifl. 09 
However, a different rule prevails in some states, 90 
particularly where the tax laws are explicit in re¬ 
quiring the assessment of property 1 to its owner. 91 
In accordance with general rules relating to land¬ 
lord and tenant, discussed in Landlord and Tenant 
§ 359, it has been held that the duty of paying taxes 
chargeable against the leased property rests, in the 
absence of any special covenant or agreement, on 
the lessor company, 92 but that the lessor is not 
liable for the payment of a franchise tax where the 
lessee operating company is required to aqd does 
report and pay the excise tax. 93 

Where the lessee company is liable to taxatibn on 
the lease, the lessor may also be taxed on the value 
of the reversionary interest , 94 at least where the 
property remains subject to railroad use in so far 
as the necessities require * 96 and, under a statute 
providing for the taxation of the capital stock of 
railroad companies, Such interest has been held to 
constitute a part of the capital stock of the lessor . 96 
Under a statute providing that lands Occupied and 
claimed exclusively as the right of way by railroad 
companies shall be taxed as real estate, a railroad 
cannot be taxed on property leased by it for a pur¬ 
pose unconnected with the business of the company 

9& Ark —St. Louis, etc, R. Co. v 
Williams, 13 S.W. 796, S3 Ark. S3. 
61 C.J. p 328 note 96. 

91. U S —Marye v. Baltimore, etc , 
R. Co., Va, 8 S.Ct 1037, 127 U.S. 
117, 32 LBd. 94 
61 C.J. p 828 note 97. 

98. Tenn.—East Tennessee, etc, B 
Co v. Morristown, Oh. App., 35 fi. 
W. 77. 

SI C.J. p 828 note 99. 

93. Ohio—State v. Little Miami R. 
Co, 27 Ohio App. 164—Cleveland & 
Pittsburgh R, Co. v. State, 2 Ohio 
App. 228, 20 Ohio Cir.Ct., N.S., 61. 

94. ND,—Northern Rac. Ry. Co. v. 
Morton County, 166 N.W. 226, 92 
N D. 627. 

95. N.D —Northern Pac. Ry. Co. v. 
Morton County, supra. 

61 p 828 note 8. 

96. Pa.—Erie, etc., R. Co. v. Penn¬ 
sylvania R. Co., 29 PnCo. 100. 


Statute taxing “public stocks and 
bonds” does not render a railroad lia¬ 
ble to taxation on its own bonds 
where the railroad is not “public” in 
the statutory sense.—Oahu R. Co. v. 
Brown, 8 Hawaii Xjii. 

76. Pa—Maltby v. Reading, etc., R. 
Co., 92 Pa. 140." 

77. Pa.—Maltby v. Reading, etc., R. 

Co, supra. > 

61 C J p 326 note 88. 

78. NH —Boston, etc., R. Cb. V. 
State. 62 N.«L 648. 

79. US —Northern Cent. R. Co. v. 
Jackson M4L, 7 Wall. 263, 19 L Ed? 
88 . 

9Qu N.H.—Sawyer v. Nashua, 69 N. 

H. 4Q4 , 

61 G#J* P 827 note 86, 

Double taxation of corporations gen¬ 
erally see supra 81 47-60. • 

81. Ra.— Ulopton v. Philadelphia, 
etc., R. Co.. 64 Pa. 856. 

•ft. Fa. —Commonwealth v. Philarfel- 


| phia, eftc., R. Co., 24 A. 612, 614, 150 
Pa 312. 

61 C J p 327 note 88. 

83* U.S.—State Tax, etc., Bonds 
Case, Pa., 15 Wall. $00, 21 LEd. 
179. 4 Brewst. 183. 

84. U.S.—U. S. v. Erie R. Co., N.T, 
1 6,Ct. 223, 106 U.S. 327, 27 L.Ed. 
151—Michigan Cent. R. Co. v. Slack, 
Moss, 100 US 695, 26 L.l£d. 647. 

85. Pa.—Maltby v. Reading, etc., R. 
Co., 52 Pa. 140. 

61 C.J. p 327 note 91. 

88* Pa.—Commonwealth v. Philadel¬ 
phia, etc., R. Co., 24 A. 612, 160 Pa 
312. 

61 C.J. P 327 note 92. , 

87. Pa—Commonwealth V* Philadel¬ 
phia, etc., R Go., supra 

88 . ' Pa — Commonwealth v. Philadel¬ 
phia, etc, R. Co., supra 

99.' US. — Indianapolis, etc., R. Co. 
v. Vance, til., 96 U.S. 460, 24 L.Ed. 
f52. 

6l C.J. p 327 note 96. 

338 





TAXATION 


§§ 179-181 


and inconsistent with its .occupation.and use as the 
right of way of the company." * 

Land leased from city . Under statutes requiring 
the lessee to pay the tax in the first instance on 
sthy estate or interest of the*lessor with a right to 
recover the amount from the lessor or to deduct it 
from the rent, a railroad company leasing lands 
from a city, on which the city is entirely exempt 
from’taxation wtth respect to the reversion, should 
be assessed only on the leasehold estate, subject to 
the rent received, and not on the fee. 98 

Erections for private use and benefit on land 
leased from a railroad, removable by the lessee, are 
properly taxable to him. 99 

b. Mortgaged Property 

The fact that a railroad la In the hands of mort¬ 
gagees who are operating it dees not affect the liability 
of the railroad company to taxation. 

The liability of a railroad corporation to taxa¬ 
tion is not affected by the fact that the railroad is 
in the hands of its mortgagees, who are operating 
it. 1 A tax on a mortgage issued on real property 
owned by a railroad company engaged in interstate 
commerce is not invalid as a burden on interstate 
commerce where it affects interstate commerce only 
remotely and incidentally. 2 

§ 180. —— Effect of Consolidation 

The consolidation of railroad corporations does not 
affect their liability to taxation. 

The consolidation of domestic railroad corpora¬ 
tions does not affect the taxability of their property, 
and unless otherwise ordered by the legislature 
whatever property was taxable before the consolida¬ 
tion remains so after it. 5 So, also, where a rail¬ 


road corporation is formed by the consolidation of 
several companies chartered by different states, it 
remains, in each of those states, a domestic corpora¬ 
tion for the purpose of taxation, 4 and the fact of 
consolidation does not validate a tax in one state 
against the domestic company on property belonging 
to the foreign company. 6 The property of a com¬ 
pany formed by the consolidation of two or more 
railroad companies which is subject to taxation ,13 
restricted by the constitutional provisions existing 
at the time of the consolidation; 8 and also by the 
provisions of the charters of the consolidating com¬ 
panies, as to the amount and method of their taxa¬ 
tion, 7 and this restriction extends to lessees of the 
roads. 8 

§ 181 . - Street Railroads 

a. In general 

b. Elevated railroads 

a. In General 

Street railroads are liable to taxation, and a com¬ 
pany not strictly of the character of a street railroad 
may, when it clearly resembles a street railroad, be 
taxable under a statute taxing such railroads. 

Street railroads are subject to taxation under ap¬ 
propriate statutes, 9 as under statutes referring par¬ 
ticularly to street railroads. 10 It has been held that 
a street railway company, whose cars are operated 
by motive power other than steam, is not a “rail¬ 
road company,” within the meaning of the tax laws 
relating to such companies, 11 although there is other 
authority holding a statute providing for the taxa¬ 
tion of railway corporations applicable to street 
railways as well as to steam railways. 12 Companies 
not strictly of the character of a street railway may 
also be taxed under statutes providing for the taxa- 


97. U.S—New York Guaranty, etc, 
Go. v. Tacoma R» etc., Co., Wash., 
93 F. 51, 36 C C.A. 192. 

98. Md.—Philadelphia, etc., R Co. v. 
Baltimore City Appeal Tax Ct. f 60 
Md. 897—Baltimore City Appeal 
Tax Ct v. Western Maryland R. 
Co., 60 Md 274. 

99. Ill.—Gilkerson v t Brown, 61 Ill, 

486. 

61 C.J. p 328 note 10. 

1* N.J.—New Jersey Southern R Co. 
v. Board or R. Com’rs, 41 N.J.Law 
235. 

9. Mich.—'Vassan v. Minneapolis, St. 
P. & fl. S. M. Ry. Co., 212 N.W. 78, 
237 Mich. 464. 

61 C.J. p 828 note 18. 

8 . U.S.—Chesapeake, etc., R. Co. v. 
Virginia, Va., 94 U.S. 718, 24 L.Bd 
810. 

Id clt—Mlchl gan, etc., R. Co. v. Au¬ 
ditor General, 9 Mich. 448.* 


4. US —North Carolina v. Seaboard, 
etc, R Co, C.CNC., 62 F. 450. 

Ill—Ohio, etc, R. Co. v. Weber, 96 
Ill. 443 

61 C J p 329 note 17. 

5. Ind—Clark v V&ndalia R. Co., 86 
NE 851, 172 Ind 409. 

61 C J. p 329 note 18. 

0. Ark —St. Louis, etc., R Co v. 
Miller County, 55 S.W. 926, 67 Ark 
498. 

7. US —Central of Georgia Ry. Co 
v. Wright, Ga., 40 S Ct. 1, 250 US. 
519, 63 LEd. 1123. 

8 . U.S,—Central of Georgia Ry, Co. 
v. Wright, supra. 

9. N.J —Atlantic City Transp. Co. v. 
Walsh, 71 A.2d 126, 6 N.J.Super. 
262 

Complete system 

Statute relating to taxation of pub¬ 
lic utilities provides Complete system 
for assessment,’levy, and distribution 


of taxes on property of street rail¬ 
way company, including motor vehi¬ 
cles used in operation of its busi¬ 
ness, which property is clearly ex¬ 
cluded from statute relating to gen¬ 
eral property tax.—Milwaukee Elec¬ 
tric Ry. & Light Co. v. Wisconsin 
Tax Commission, 242 NW. 312, 207 
Wis 523, followed in Wisconsin Gas 
& Electric Co v. Wisconsin Tax Com¬ 
mission, 242 NW. 831, 307 Wis. 646. 
10. N.J.—Atlantic City Transp. Co. 
v. Walsh, 71 A 2d 126, 6 N.J Super. 
262. 

61 C J. p 329 note 41. 

IL Minn.—State v. Duluth St Ry. 
Co., 78 N.W, 1032, 76 Minn. 96. 67 
L.R.A. 63. 

12. Pa.—Philadelphia v. Philadel¬ 
phia Traction Co„ 55 A. 762, 206 
Pa. 35—Pennsylvania R. Co. v. 
Pittsburgh, 104 Pa. 522 
Taxation of railroads generally see 
supra || 171-180. 
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tion of such companies where they clearly resemble 
4 street railway company, 18 dr set so far as their 
business is of the nature of that of street railway 
companies. 14 Statutes imposing a tax on street rail¬ 
roads operating on any street, highway, road, or 
other public place, including such places as are 
Used by the public, even though not formally ac¬ 
cepted, do not authorize a tax on that portion of 
a company's line which it owns. 15 

Property taxable as real or personal . Except 
where such property is included in the valuation of 
the franchise, 16 the right of way of a street rail¬ 
road company is generally held taxable as real 
estate, 17 as are also its tracks, poles, wires, bridges, 
powerhouses, and carbarns, 18 or the bed and super¬ 
structure, 19 except where by statute such proper¬ 
ties, for taxation purposes, are classed as personal 
property, 20 or included in a classification of prop¬ 
erty of the same nature as, or similar nature to, 
that specifically enumerated. 21 The rolling stock 22 
and miscellaneous other property, such as switches 


and docks, office furniture, fnanufactdriag tools, 
implements, machinery, etc., 43 has been held tax¬ 
able as pprsonalty. 

Franchises . The right of street railroad com¬ 
panies to operate their systems may be subject to 
a franchise tax ; 24 the legislature may tax the fran¬ 
chises of sudh companies, whether the franchise is 
general or special, as other private property may be 
taxed, 25 and the general franchise of a street rail¬ 
way to construct, maintain, and operate its lines has 
been held subject to taxation under a statute provid¬ 
ing for the taxation of personal property of corpora¬ 
tions. 26 Similarly a right to an easement in the 
streets is subject to taxation, 27 and the special fran¬ 
chise or easement to place the bed in a public street 
and use it may be taxed as personal property of the 
company, 28 although such an interest is otherwise 
generally considered as real estate. 29 Local taxa¬ 
tion of such franchises cannot be imposed under a 
statute which applies only to taxation for state pur¬ 
poses. 30 


13. Mass.—McDonald v. Union 

Freight R Co.. 76 N E 665, 190 
Mass 123. 

61 C J p 329 note 43 

14. Minn —State v. Minneapolis A 
6t P. S Ry Co.. 130 N.W. 71. 114 
Minn. 70. 

61 C.J. p 330 note 44. 

15. N.J.—Atlantic City Transp. Co. 
v. Walsh. 71 A. 2d 126, 6 N.J.Super. 
262 

Words “other public place" in such 
statutes are restricted to those pub¬ 
lic ways which partake of the nature 
of avenues for unrestricted travel by 
the public, akin to those public ways 
formally laid out and adopted as a 
public street, highway, or road, and 
are not intended to encompass pri¬ 
vately owned property of the com¬ 
pany over which travel is permitted 
by the company when accomplished 
in such a manner as not to interfere 
with its use, particularly when title 
thereto was acquired and the land 
was used by the company many years 
prior to existence of street and unin¬ 
terruptedly thereafter.—Atlantic City 
Transp. Co. v. Walsh, supra. 

Yonnal dedication of adjaoeat proper¬ 
ty imma terial 

The formal dedication by the mu¬ 
nicipality of property adjacent to 
street railway property as a public 
street for the convenience of the 
traveling public and the mete suf¬ 
ferance of the company, as owner, 
ot its private property to traffic over 
that " property in a manner not in¬ 
consistent with the company's regu¬ 
lar and uninterrupted use cannot be 
considered an abandonment of the 


fee by the company or to constitute 
It as a public street, highway, road, 
or other public place within the stat¬ 
ute.—Atlantic City Transp. Co. v. 
Walsh, supra. 

10. Wis.—State v. Anderson, 63 N 
W. 746, 90 Wis. 550, overruled on 
other grounds State v. Anderson, 
72 NW. 386, 97 Wis 114 

17. N.Y.—People v Casslty, 2 Dans 
294, affirmed 46 N.Y. 46. 

61 C J p 330 note 46. 

18. N.Y —People v. Cassity, 46 N. 
Y. 46 

61 C J. p 330 note 47. 

19. N J —Trenton A Mercer County 
Traction Corp. v. Mercer County 
Board of Taxation, 102 A. 361, 91 
N J.Law 105, reversed on other 
grounds 105 A. 222, 92 N J.Law 398 

61 C.J. p 330 note 48 

30. US —Puget Sound Power A 
Light Co. v. King County, Wash., 44 
S.CL 261, 264 U.S. 62, 68 L Ed. 541. 

61 C.J p 330 note 50. 

Paving strips 

Under a statute providing that the 
track shall be hold to be personal 
property and assessed as such, strips 
of paving which enabling ordinances 
required streetcar companies to main¬ 
tain on streets were not taxable as 
personal property, notwithstanding 
alleged attempts of city to surrender 
authority over the stripe, alleged ben- 
eflt to tracks from paving, and facts 
that cost of paving was carried in 
capital account and that city would 
have to pay such cost if it purchased 
the railway.—People v. Chicago Rys. 
Co., 1$ N.&2d 705, 369 111. 128. 

31. Mich. —Detroit Citizens* 8t R. 


Co v. Detroit, 85 NW. 96, 86 N.W. 
809, 125 Mich 673, 84 Am S R 589 
61 C J. p 380 note 51. 

S3. Minn —State v. Minneapolis A 
St. P. S. Ry. Co., 130 N.W. 71. 114 
Minn. 70. 

S3. Minn.—State v. Minneapolis A 
St P. S Ry Co., supra. 

34 Va —Virginia Elect A Power Co 
v Commonwealth, 6 S.E 2d 680, 174 
Va 316 

61 C J p 330 note 56. 

25. N.Y —People v. State Tax 

Com’rs, 67 NE. 69, 174 NY. 417, 
105 Am SR 674, 63 LRA. 884, af¬ 
firmed 25 SCt 705, 199 U.S. 1. 50 
LEd. 65. 4 Ann Cas. 381, 25 SCt. 
713, 199 US 48, 50 LEd 79, and 
26 S.Ct. 715, 199 US. 53, 50 L.Ed. 
85. 

61 C J p 330 note 56 
! Higher tax on railways making profit 
A statute imposing a higher fran¬ 
chise tax on street railways making 
a'profit than on those operating at a 
loss is valid —Virginia Elec. A Power 
Co v. Commonwealth; 194 S E. 775, 
169 Va. 688. 

86. Mich—Detroit Citizens' St ft 
Co v. Detroit, 85 NW. 96, 86 NW. 
809, 125 Mich. 678, 84 Am S.R 689. 

27. Md—Miles v. West, 135 A 679. 
151 Md. 437. 49 A.L R, 1470. 

28. Mich.—Detroit Citizens' St. R. 
Co. v. petroit, 85 N.W*. 96, 86 N.W 
809, 125 Mich. 673, 84 Am.S.R. 589 

61 C.J. p 331 note 68, 

29. Mich.—Detroit Citizens' St. R, 
Co. v. Detroit, supra. 

30. N.Y.—People v. Neff, 46 N.Y.S. 
386, 19 App.Div. 690, affirmed 49 
N.E. 1102, 154 N.Y. 768. 
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Earnings or receipts . A tax on the gross re¬ 
ceipts of a street railway company is an excise* 1 
or franchise 32 tax, as distinguished from a property 
tax, 33 and, in the absence of other legislative di¬ 
rection, will be regarded as a tax on all the property 
•of the company of an intangible character and as 
a substitute for a direct tax on any such property. 34 
A constitutional provision for the taxation of the 
gross receipts of the property of street railway com¬ 
panies used exclusively in the operation of their 
business should be construed reasonably and in fur¬ 
therance of the underlying intent, 35 so as to include 
the gross receipts from property forming a neces¬ 
sary and constituent part of the railway and used 
primarily in the operation of the road, although not 
exclusively so used. 36 

Leased property. A street railway company is 
subject to taxation on real estate leased by it, 37 
and a statute imposing a tax on the gross receipts 
from the actual operation of a street railroad is 
not applicable to the lessor of a road. 38 Where the 
lessee company pays taxes on the property of the 
lessor company as part of the rent, it cannot be com¬ 
pelled again to pay taxes based on the fee value of 
the leased property. 39 

Situs. The power of the state to tax the prop¬ 
erty of a street railway of whatever character is 
limited to such property as is within the territorial 
limits of the state. 40 

b. Elevated Railroads 

Elevated street railroad companies are subject to 
taxation. 

The foundations, columns, and superstructures of 
an elevated railroad have been classified as real 
estate for the purpose of taxation 41 Where the 
company by proper condemnation proceedings and 


the payment of damages to abutting property own¬ 
ers has acquired the easements of light, air, and 
access of such owners and a perpetual right to op¬ 
erate in front of their property, the rights so ac¬ 
quired represent property which may be assessed 
as an asset of the company, 42 although, where judg¬ 
ments are recovered against the company by such 
property owners for trespass to their easements of 
light and air, such judgments do not result in the 
acquisition of rights by the company and, therefore, 
are not to be considered as increasing its assess¬ 
able property. 43 

Earnings and dividends. A tax on the gross 
earnings of elevated railroad companies has been 
regarded as an excise tax 44 on the earnings of the 
railroad derived from the transportation of pas¬ 
sengers, as distinguished from all other income in¬ 
cidental to the business. 45 Also, it is held that a 
statute imposing a tax on the gross earnings or 
on dividends declared by elevated railroads includes 
only the earnings derived from, 46 or dividends 
which may be attributed to, 47 the capital invested 
m that portion of the road which is elevated, and 
in any event is not so comprehensive as to include 
receipts from the employment of the franchise in 
ways which could in no sense be viewed as incidental 
to, or a result of, the operation of the elevated 
road. 48 

§ 182. - Interurban Railroads 

Interurban railroad* are subject to taxation under 
appropriate statutes. 

Interurban railroads are subject to taxation under 
appropriate statutes. 49 Some statutes classify inter¬ 
urban railways as in a distinct class for the pur¬ 
poses of taxation, and under such statutes a company 
will be held subject to taxation with respect to its 


31. Mass —McDonald v. Union 
Freight R. Co, 76 N.B 656, 190 
Mass 123. 

61 C.J. p 331 note 62. 

32. DC—Potomac Electric Power 
Co. v. Rudolph, 29 F 2d 634, 68 App 
DC. 261, certiorari denied 49 S Ct. 
186, 278 US. 656, 73 L Ed. 566. 

61 C J. p 331 note 63. 

33. DC—Potomac Electric Power 
Co. v. Rudolph, supra. 

61 C.J. p 331 note 64 

34. Md.—United Rys & Electric Co. 
of Baltimore v City of Baltimore, 
73 A 633, 111 Md. 264. 

61 C.J. p 331 note 65. 

-35. Cal —Ban Francisco-O akland 
Terminal Rya. v. Johnson, 291 P. 
197, 210 Cal. 138. 

•36. Cal.—San Francisco-0 akland 
Terminal Rys. v. Johnson, supra. 

<41 C.J. p 332 note 67. 


37. US—New Toik Guaranty, etc, 
Co v. Tacoma R , etc , Co, Wash , 
93 F. 51, 35 C C.A 192. 

61 C.J. p 332 note G9. 

38. N.T —City of New York v. 
Thirty-Fourth St Crosstown Ry 
Co., 122 NY.S 344, 137 APP Div. 

644. 

39. N Y.—People v Barker, 106 N.Y. 
S 336, 121 App Div. 661, affirmed 
93 NE 378, 200 N Y. 509 

40. Mo—State ex rel Hagerman v 
St Louis & E St L Electric Ry. 
Co, 216 SW 763, 279 Mo 616, af¬ 
firmed 41 S Ct. 488, 256 U.S. 814, 63 
L.Bd. 946. 

41. N.Y—People v. New York Tax, 
etc., Com'rs, 82 N.Y. 459. 

61 C.J. p 332 note 76. 

341 


42. NY —People v Barker, 59 N E 
137, 165 NY 305 

43. N Y.—People v Barker, supra. 

44. Mass—Boston Elevated Ry. Co 

v Commonwealth, 84 N.E 845, 199 
Mass 96 

45. Mass—Boston Elevated Ry. Co 
v. Commonwealth, supra. 

46. NY—People ex rel Interbor¬ 
ough Rapid Transit Co. v Wil¬ 

liams, 93 N.E. 505, 200 N.Y. 93. 

47. N Y —People ex rel. Interbor¬ 
ough Rapid Transit Co. v. Wil¬ 

liams, supra. 

48. N Y.—People ex rel. Interbor¬ 
ough Rapid Transit Co. v. Wil¬ 

liams, supra. 

40. Tenn.—State v. Taylor, 104 0. 
W. 242, 119 Tenn. 229. 
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business oi the character of an interurban com¬ 
pany, 60 A tax on the gross receipts of interurban 
railroads is an excise tax, or a tax on the business 
done, 61 and, where a company is engaged in busi¬ 
ness both as a steam railroad and interurban rail¬ 
road, ijt is subject to the payment of the tax only in 
so far as the receipts are derived from operations 
in the latter capacity. 62 

§ 183. Telegraph and Telephone Companies 

Telegraph and telephone eompaniee are subject to 
taxation. 

Under general constitutional and statutory provi¬ 
sions for the taxation of real and personal property 
or all property in the state, the property of telephone 
companies is included 63 in the same manner as un¬ 
der general statutes relating to the taxation of cor¬ 
porations. 64 A statute imposing a tax on all tele¬ 
graph business within the state is applicable to all 
companies which may lawfully come into existence 
Under statutes authorizing the incorporation of 
telegraph companies; 56 and a company which ex¬ 
ercises the powers and privileges of a telegraph 
company may be estopped from asserting its non¬ 
liability to taxation. 66 A provision of the constitu¬ 
tion to the effect that ordinary business blocks or 
property of such companies shall be taxed like other 
property includes all property not necessary to the 
purposes of incorporation or the proper conduct of 
their business. 57 Where the policy of the state is 
to tax only the owner of property, a tax on all the 
company's property, measured by a given percentage 
of its gross receipts m lieu of all other taxes, can be 
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imposed only* on property owned by the company 
and nqt on property leased by it 63 

Property taxable as realty or personalty . Some 
authorities hold that the poles, wires, conduits, and 
instruments are assessable as real estate, 60 although 
there are other authorities holding that such prop¬ 
erty is not taxable as realty. 60 

Franchises . Such a company may also be re¬ 
quired to pay a tax on its franchises, 61 including its 
secondary and special franchises, 62 but it has been 
held that a general statute providing for the taxation 
of all real and personal property in the state is not 
sufficient to authorize the imposition of the tax on 
the special franchises of a telegraph company. 63 

Capital stock and stockholders . The liability of 
a telegraph company to the payment of a tax on its 
capital stock in proportion to the dividends declared 
is not affected by the lease of all its property, 64 and 
by whomever the stock is held, and irrespective of 
whether the dividend is actually earned, the tax is 
payable in proportion to the dividends declared 66 
Under a statute so providing, a stockholder cannot 
be taxed on his stock in a telegraph company as long 
as the company pays taxes on its franchise and 
property. 66 Under a statute imposing a franchise 
tax on the capital stock of corporations organized 
under the laws of the state, other than those which 
are subject to the payment of a state franchise tax 
assessed on gross receipts, a telephone corporation 
consolidated under the laws of the state from a 
domestic and a foreign corporation, and not sub¬ 
ject to a gross receipts tax, is liable to the tax on 
its stock. 67 
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50. Ohio—Cincinnati, etc., R. Co. v. 
Poland, 10 Ohio NP„NS, 617. 

»1 C J p 329 note 30. 

51. Ohio.—Cincinnati, etc., R. Co. v. 
Poland, supra. 

52. Ohio—Cincinnati, etc., R. Co. v. 
Poland, supra. 

63. Cal.—Transcontinental Tele¬ 

graph Co v Neylan, 167 P. 641, 34 
Cal.App 379 
61 C.J. p 333 note 91. 

property constituting publlo gift 

The fact that interest in land creat¬ 
ed by occupancy thereof by telephone 
company’s poles and underground 
cables under statutory grant of right 
comes as gift from public and re¬ 
mains affected with public Interest 
does not preclude taxation thereof as 
"property” under taxing statute.— 
City of Port Worth v. Southwestern 
Eteri T*l. Co., C.e.AT«c, SO P 2d 872, 
rehearing denied 81 F.2d 1016. 

4$. JNF.T.-H?Wle v. Gold, etc., Teh 
Co., 98 N.Y. 


65. Pa.—Commonwealth v. American 
Dist Tel. Co , 44 Pa.Co 643. 

61 C J p 833 note 93 

56. N D —Minneapolis, etc , R. Co. 
v Oppegard, 118 NW 830, 18 N.D. 
1 . 

57. Minn —State v. Northwestern 
Tel. Exch. Co., 104 N.W. 1086, 96 
Minn. 389 

61 C.J. p 333 note 96. 

58. Cal.—Pacific Telephone St Tele¬ 
graph Co. v. State Board of Equal¬ 
ization, 259 P 42, followed In 
Southern California Telephone' Co. 
v. State Board of Equalization, 269 
P. 47. 

59. Tenn.—Western Union Tel. Co. 
v. State, 9 Baxt. 609, 40 Am.R. 90. 

Tex.—Ward County Irr. I>ist. No. 1 
v. Western Union Telegraph Co., 
Civ.App., *264 S.W. 1114. 

60. Cal—Western Union Telegraph 
Co. v Modesto Irr Co., 87 P. 190, 
149 Cal. 662, 9 Ann.Cas. 1190. 

61 C J, p 333 note 99, 

61. D.C—Potomac Elect. Power Co. 
v. Hazen, 90 F 2d 406, 67 App.p.C* 
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161, certiorari denied 58 S.Ct. 11, 
302 U.S 692, 82 L.Ed. 636. 

61 C J. p 334 note 2 

Wires used for telephone and tele, 
graph business 

Company, paying privilege tax on 
telegraph business and using same 
wires for long distance telephone 
business, was also liable for privilege 
tax on telephone business —Postal 
Telegraph-Cable Co. v. Miller, 124 So. 
434, 155 Miss 622. 

62 . Cal.—Postal Telegraph-Cable Co. 
v. City of Los Angeles, 128 P. 19, 
164 Cal. 156. 

61 C J. p 834 note 3. 

63. Or.—Western Union Telegraph 
Co. v. Hurlburt, 168 P. 1170, 88 Or. 
633. 

64. Pa.—Atlantic, etc., Tel. Co: y. 
Commonwealth, 66 Pa. 57. 

65. Pa.—Atlantic, etc, Tel. Co. y. 
Commonwealth, supra. 

66. Ky.—Commonwealth v. Walsh's 
Trustee, 117 S.W. 898, 133 Ky. 103. 

67. N.J.—New York Telephone Co. y. 
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Earnings and ritrtpto, 'The taxmay bb fixed at 
a percentage on thje gross earnings of the compa¬ 
ny,^ 8 and a tax which is regarded as on the propecty 
of the corporation 69 may be imposed in so far as 
the property is employed in interstate commerce, at 
a proportionate part of the earnings arising from 
business of an interstate character within the 
state. 70 A franchise tax measured by gross earn¬ 
ings of telephone companies, which merely affects 
the profits and returns from such commerce, is val¬ 
id. 71 Under a provision of the constitution requir¬ 
ing telegraph and telephone companies to pay a 
state tax on the gross earnings from their property, 
except from lands or ordinary business blocks or 
property owned by them, the earnings from prop¬ 
erty necessary to the purposes of incorporation and 
the proper conduct of their business are included, 72 
but all property which is merely held as a collateral 
•or distinct enterprise, and which does not promote 
the purposed for which the main business is organ¬ 
ized and carried on, is excluded from the operation 
•of the provision. 78 Similarly, a statute requiring 
the payment of a tax on the gross earnings of prop¬ 
erty held, owned, or used by telegraph or telephone 
-companies in the operation of their business is not 
applicable to property owned by such companies 
but not necessarily used by them in the conduct of 
.their business. 74 A statute imposing a tax meas¬ 


ured by the gross aniount .receipts from business 
done within the state has no application to telephone 
companies operating outside the state, owning stock 
in others, or not operating. 7 * ' / 

Situs. Each state may tax as much of the com¬ 
pany’s property as lies within its own borders, and 
this may be determined either on the zpil$age basis 
or as a proportional part of the value of its entire 
system or of its whole capital 76 Where, no at¬ 
tempt is made to tax property having a situs outside 
the state, the fact that no physical connection exists 
between land lines and ocean cables of a telegraph 
company where they are operated as parts of an 
entire system is immaterial with respect to the com¬ 
pany’s liability for taxes. 77 While a telegraph com¬ 
pany which has accepted the provisions of the Post 
Roads Act cannot be excluded by a state or pre¬ 
vented from carrying on its business, 78 it does not 
thereby acquire any immunity from state taxation 
on such property owned and used by it within the 
state, 79 except with respect to its federal franchise, 
which is discussed infra § 210. 

§ 184. Utility Companies Generally 

Public utilities are subject to taxation. 

Public utilities are subject to taxation. 80 Accord- 


State Board of Taxes and Assess¬ 
ment, 159 A 810. 10 NJMisc 592. 
<48. D C.—Potomac Elect Power Co 
v. Hazen, 90 F.2d 406, 67 App D C 
161, certiorari denied 58 S.Ct. 11, 
802 US. 692, 82 L Ed 535 
61 C.J. p 834 note 11. 

«a* 0 M reoelpt* from telephone busi- 
BMS 

(1) In computing gross receipts 
from ,4 telephorte messages transmit¬ 
ted wholly within the state,” charges 
for the use of calling systems and 
signal apparatus, revenue derived 
.from subscribers for the use* of spe¬ 
cial apparatus, and revenues obtained 
for the use of auxiliary line service 
are included—Commonwealth v Bell 
Tel. Co. of Pa., 84 A 2d 631, 348 Pa. 
161. 

(2) Statute imposing tax on gross 
receipts of each public utility in busi¬ 
ness of transmitting telegraph or 
telephone messages and of distribut¬ 
ing, supplying, furnishing, or selling 
water, gas, or electricity to persons 
for “domestic or commercial con¬ 
sumption and not for resale" did not 
Impose tax on gross receipts of tele¬ 
phone companies derived from sale 
of service for use other than “do¬ 
mestic or commercial consumption 
and not for resale,” such as indus- 

-triee, schools, and the like—Illinois 
Bell Tel. Co. ▼. Ames, 4 N.E.2d 494, 
364 XU. 862. 


[ 69. Minn —State v Northwestern 
! Tel Exch. Co., 120 N.W 534, 107 
Minn 390. 

61 C J. p 334 note 11 [a]. 

70. Minn —State v Northwestern 
Tel Exch. Co , supra. 

71. D.C—Potomac Elect. Power Co. 
v Hazen, 90 F 2d 406, 67 App D C. 
161, certiorari denied 58 S Ct. 11, 
302 US 692, 82 L Ed 535. 

72. Minn—'State v Northwestern 
Tel Exch Co, 87 N.W. 1131, 84 
Minn 459 

61 C J p 334 note 18. 

73. Minn—State v Northwestern 
Tel. Exch. Co , supra. 

74. Minn —State v. Northwestern 
Tel. Exch Co, 104 NW. 1086, 96 
Minn 389. 

61 C J. p 335 note 15. 

76. N.J.—New York Telephone Co. v. 
State Board of Taxes and Assess¬ 
ment, 159 A. 810. 10 N.J Misc. 592 

Consolidated corporation not operat¬ 
ing within state 

Where domestic telephone corpora¬ 
tion consolidated with foreign corpo¬ 
ration which for more than year be¬ 
fore taxable year had not operated 
within the state, the consolidated cor¬ 
poration was not subject to taxation 
on gross receipts.—New York Tele¬ 
phone Co. v. State Board of Taxes 
and Assessment, supra, 
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76. U S.—Western Union Tel Co. v 
Taggart. Ind, 16 S.Ct. 1054, 163 
US. 1. 41 LEd. 49. 

61 C.J. p 336 note 17. 

77. Mont—Western Union Tele¬ 

graph Co v State Board of Equali¬ 
zation, 7 P.2d 651, 91 Mont 310 

78. US—Western Union Tel Co v 
Massachusetts. Mass, 8 SCt 961, 
126 US. 530. 31 LEd 790. 

79. U.'S —Western Union Tel Co. v. 
Missouri, Mo, 23 S.Ct 730, 190 U. 
S. 412, 47 L Ed. 1116. 

61 C J. p 335 note 20 

80. N J.—Jersey Central Power & 
Light Co v City of Asbury Park, 
24 A 2d 626, 128 N J Law 141, af¬ 
firmed Jersey Central Power Sc 
Light Co. v. Monmouth County 
Board of Taxation, 29 A.2d 139, 
129 N.J.Law 258. 

“PubHo utility" 

(1) Whether corporation la “public 
utility” for taxation purposes de¬ 
pends on what it does rather than 
what it has power to do.—Ford Hy¬ 
dro-Electric Co. v. Town of Aurora. 
240 N.W. 418, 206 Wis. 489, followed 
in Ford Hydro-Qleetric Co. v. Town 
of Florence* 240 ,N W. 422, 206 Wis. 
502. 

(2) Test for determining whether 
corporation is assessable as “public 
utility” is whether plant, equipment, 
or portion thereof is used to furnish 
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tngly they may be liable under constitutional 11 or 
statutory 88 provisions to a franchise tax. 

§ 185. Other Companies 

a. In general 

b. Water and irrigation companies 

a. In General 

Turnpike end toll roed companies, unless exempt, 
•re subject to taxation. 

Turnpike and toll road companies, unless exempt, 
are subject to taxation on their franchises and 
property, 88 including the roadbed right of way, 84 
and other structures on the soil of which they have 
the exclusive and continued possession and con¬ 
trol. 86 


b. Wfcter and Irritation Companies 

Water and Irrigation companies, unless exempt, are 
subject to taxation. 

A corporation, the stock of which is held in pri¬ 
vate hands and which was formed for the purpose 
of supplying a city with water, is not a governmental 
agency or a corporation of the kind properly called 
“public,” so as to be immune or exempt from taxa¬ 
tion, 86 and, in the absence of any constitutional or 
statutory exemption, and where the right has not 
been restricted by contract, 87 such companies are 
subject to taxation under general provision relating 
to the taxation of real and personal property, 88 on 
their franchises, 89 including their franchise or ex¬ 
clusive right to supply water for the city, 90 a 9 well 


heat, light, or power to public—Un¬ 
ion Falls Power Co. v. City of Ocon¬ 
to Falls, 265 N.W. 722, 221 Wis 457. 

(8) Property which consisted of 
terminal facilities and subsurface 
tunnel tube under river inclosing 
two-way road, which was usable only 
as highway for vehicular travel, and 
which was devoted to the public serv¬ 
ice, under regulations, would be clas¬ 
sified as single purpose "public util¬ 
ity" for taxation purposes—Parsons 
v. Detroit & Canada Tunnel Co., DC 
Mich., 16 F.Supp 986. 

Real property 

Property of a public utility corpo¬ 
ration becomes no less real property 
for the purpose of taxation because 
laid in the streets —People ex rel. In¬ 
terborough Rapid Transit Co v. 
O’Donnel, 95 N E 762, 202 NY. 313. 
Liability of: 

Bridge, ferry, and canal companies 
see supra | 156. 

Gas and electric companies see su¬ 
pra 88 159, 161. 

Railroads see supra 88 171-182. 

Telephone and telegraph companies 
see supra 8 163. 

Turnpike and toll roads see infra 
8 185. 

Water and irrigation companies see 
Infra 8 135. 

81. Cal.—Story v. Richardson, 198 P. 

1057, 186 Cal. 162, 18 A.L R 750. 

61 CJ. p 247 note 60 £J]. 

Restriction to public utilities 

(1) Constitutional provision impos¬ 
ing franchise tax has been held ap¬ 
plicable only to public utilities or 
public service corporations.—-Cudahy 
Packing Co. v. Johnson, 86 P.2d 348, 
18 Cal.2d 583—61 C.J. p 247 note 60 

Uh 

(2) Accordingly, a packing compa¬ 
ny, which owned a number of live¬ 
stock. refrigerator, and oil tank cars 
whtoh were used exclusively for 
transporting its own products to 
points within and without the state, 
til not a "public service corpora¬ 


tion" or a "public utility" within con¬ 
stitutional provision—Cudahy Pack¬ 
ing Co v. Johnson, supra. 

88. N J.—Jersey Cent. Power & 
Light Co. v. City of Asbury Park, 
24 A.2d 526, 128 N J Law 141, af¬ 
firmed Jersey Central Power & 
Light Co. v. Monmouth County 
Board of Taxation, 29 A 2d 139, 129 
N.J.Law 263—Jersey City v. Mar¬ 
tin, 20 A 2d 697, 127 N J.Law 18— 
City of Newark v Martin, 20 A 2d 
702, 127 N J Law 26—City of New¬ 
ark v Martin, 19 A.2d 47, 126 N J 
Law 366—Jersey City v. Martin, 19 
A 2d 40, 126 N J Law 353. 

N C —Duke Power Co. v. Bowles, 48 
SE 2d 287, 229 N.C. 143. 

Prior to legislative findings vali¬ 
dating tax commissioner’s unit of 
measure for apportionment of taxes, 
a statute imposing a franchise tax 
on public utilities measured by gross 
receipts was held unconstitutional.— 
Mayor and Council of City of Hobo¬ 
ken v. Martin, 9 A.2d 332, 123 N J. 
Law 442. 

“Lines” and “mains** “along, in or 
over any public streets” 

(1) The words "lines" and "mains" 
in statute imposing franchise taxes 
on public utilities’ gross receipts 
from their lines or mains in the state 
are associated words, which must be 
given their common meaning as sig¬ 
nifying chief or primary conductors 
to exclusion of subsidiary transmis¬ 
sion facilities and, in popular usage, 
principal line conduits, ducts or 
pipes, as distinguished from lesser 
ones, and the words "along. In or 
over any public streets" in such stat¬ 
ute do not signify different meaning 
of words "lines" and “mains," as 
word "in" does not contemplate 
transverse connections, and statute 
distinguishes between terms "lines or 
mains" and "services."—Jersey Cen¬ 
tral Power & Light Co. v. State Board 
of Tax Appeals, 37 A.2d 111, 131 N.J. 
Law 565. 


(2) The term “lines” in such stat¬ 
ute does not comprehend "drop and 
block wires" which fall into general 
category of “services" or "service 
connections,” even though apportion¬ 
ment of proceeds of taxes among mu¬ 
nicipalities is based on value of all of 
the utilities’ properties in streets and 
highways of the various municipali¬ 
ties.—New Jersey Bell Tel. Co v. 
Town of Montclair. 37 A.2d 114, 131 
N J.Law 564. 

Public utility business 

A franchise tax measured by gross 
receipts may be levied on intra-state 
public utility business —East Ohio 
Gas Co v. Tax Commission of Ohio, 
DC Ohio, 43 F.2d 170, affirmed 51 S. 
Ct. 499, 283 U.S. 465. 75 L Ed. 1171. 

83. Colo—Estes Park Toll Road Co 
v. Edwards, 32 P. 649, 3 Colo.App 
74. 

Ky—Frankfort, etc, Turnpike Co v. 
Commonwealth, 82 Ky. 386, 6 Ky.L. 
391. 

84. Colo.—Estes Park Toll Road Co 
v, Edwards, 32 P. 549, 8 Colo App 
74. 

61 C J, p 336 note 28. 

» 

85. NY.—In re President, etc., of 
Albany & B. Turnpike Road, 87 N. 
Y.S. 1104, 94 AppDlv. 609. 

61 C.J. p 335 note 29. 

86. Iowa.—Appeal of Des Moines 
Water Co , 48 Iowa 324. 

61 C.J. p 335 note 35. 

87. Ala.—Stein v. Mobile, 17 Ala 
234. 

88 . Iowa.—Appeal of Des Moines 
Water Co , 48 Iowa 324 

61 C.J. p 836 note 38. 

89. Minn.—State v. Duluth Gas & 
Water Co., 78 N.W. 1032, 76 Minn. 
96, 57 LRA. 63. 

61 C J. p 336 note 89. 

90. Minn—State v. Duluth Gaa 4k 
Water Co., supra. 

61 C.J. p 336 note 40. 
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as on their other property. 91 For the purpose of 
taxation, the waterworks, reservoirs, mains, and 
pipes laid in the streets are usually considered real 
estate, 92 although in some instances pipes and mains 
laid in streets have been classed for taxation as 
personal property. 98 A statute providing for a 
specified annual tax by corporations which discon¬ 
tinue actual operations and thereafter have no net 
income but do not dissolve or withdraw from the 
state is inapplicable to a water supply corporation 
which goes out of the water business and has no 
net income but continues in the business of holding 
and administering th$ corporation’s nonoperative 
assets. 94 

Capital stock . A tax on the capital stock of a 
water company is a tax on all of its tangible and in¬ 
tangible assets, 96 including all the franchises of 
the company. 96 

Gross receipts tax. A tax on the gross earnings 
of such companies has been held to be in the nature 


of a franchise or business tax. 97 The liability of 
a water supply company to pay a tax on its gross 
receipts is not affected by the fact that the company 
has, during the taxable year, sold water plants to 
municipalities which are exempt from taxation. 98 

Leased property . A water company has been 
taxed on reservoirs and flowage rights owned by it, 
although they were leased to other parties where the 
company failed to show that it was not in the pos¬ 
session and occupation of the property or did not 
consent to the payment of the tax. 99 

Water companies formed for purposes of irriga¬ 
tion may be taxed on canals, and other property 
belonging to them, 1 but property which is separately 
owned and used in the operation of a canal should 
be taxed to the owner when known. 2 A mutual ir¬ 
rigation company is to be treated as one organized 
for the convenience of its members in respect of the 
imposition of special assessments or the levying of 
ad valorem taxes. 8 


3. Foreign Corporations 


§ 186. In General 

Foreign corporations carrying on business or employ¬ 
ing capital within a state are subject to taxation by It. 

A foreign corporation enjo>ing the benefits and 
protection of the laws of a state by carrying on 
business or employing capital therein is, the same 
as domestic corporations, subject to such condi¬ 
tions and burdens in respect of taxation as the 
state may impose, 4 subject to conditions and restric¬ 
tions in respect of interstate commerce, as discussed 
in Commerce §§ 107, 118, and subject to the restric¬ 


tion that the state shall not unjustly discriminate 
between different foreign corporations of the same 
class after they have been admitted to do business 
within the state and complied with the conditions 
originally imposed. 5 Such a corporation is not im¬ 
mune or exempt from state taxation, either in its 
corporate person or its property, because the federal 
government employs it in carrying out its policy 
toward a tribe of Indians. 6 

Except where a different intent is indicated by the 
statute, 7 a foreign corporation doing business in the 


91. Minn.—State v. Duluth Gas & 
Water Co, supra. 

61 C.J. p 336 note 41. 

98. Colo.—-Colorado Fuel, etc, Co v 
Pueblo Water Co., 63 P. 232, 11 
Colo.App. 352 

61 C J. p 336 note 42. 

93. Ill —«3helby vtlle Water Co. v 
People, 30 NE 678, 140 Ill. 645, 16 
L.RA. 605. 

94. Cal.—Spring Valley Co v John¬ 
son, 46 P.2d 294, 7 Cal App 2d 258. 

95. Minn —State v. Duluth Gas & 
Water Co. 78 NW 1032, 76 Minn 
06, 57 L It A 63 

61 C.J. p 337 note 45. 

96. Minn —State v. Duluth Gaa & 
Water Co, supra. 

97. Conn—•'State v. United Electric 
Light & Water Co, 97 A. 857, 90 
Conn. 452. 

61 C.J. p 337 note 48. 

99. N.J.—New Jersey Water Service 
Co. v. State Tax Com’r, 177 A. 863, 
18 N.J.Misc. 455. 


99. NH—Bellows Falls Canal Co v 
Town of Walpole, 83 A. 95, 76 N H 
384 

1. Cal —Kern Valley Water Co v 
Kern County, 70 P 476, 137 Cal 
611 

61 C J p 337 note 62. 

2. Cal—Kern Valley Water Co. v. 
Kern County, supra. 

61 C J. p 337 note 53 

3. U.S.—McComb v. Farmers Reser¬ 
voir & Irr Co , C.C A Colo , 167 F 
2d 911, affirmed 69 S.Ct. 1274, 337 
U.S. 765, 93 L.Ed. 1672, rehearing 
denied Farmers Reservoir & Irr. 
Co. v. McComb, 70 S Ct, 31, 338 U S. 
839, 94 L.Ed 513, and 70 S.Ct. 32, 
338 U S. 839, 94 L Ed. 513 

4 . Ind,—State ex rel. Davenport v. 
International Harvester Co., 25 N. 
E.2d 242, 216 Ind 463. 

Mass —Commissioner of Corporations 
and Taxation v. Ford Motor Co., 33 
N.E.2d 318, 808 Mass. 658, 139 A. 
L.R* 936. 


Pa.—Commonwealth v. Monessen 

Amusement Co., Com.Pl, 55 Dauph 
Co 149, reversed on other grounds 
42 A 2d 158, 362 Pa. 120. 

61 C.J. p 337 note 58. 

Property and activities 

A state which controls within its 
boundaries property and activities of 
a foreign corporation admitted to 
do business in the state may tax 
them.—Connecticut General Life Ins. 
Co v. Johnson, Cal., 58 S.Ct. 436, 
303 U S. 77, 82 L.Ed. 678 

5. Ind.—Henderson v. London, etc.. 
Ins. Co., 34 N.E 565, 135 Ind. 23, 
41 Am S R 410, 20 L.R.A. 827 

6 . Okl —In re Indian Territory Illu¬ 
minating Oil Co. v. State of Okla¬ 
homa, 142 P. 997, 43 Okl 307, re¬ 
versed on other grounds 86 S.Ct 
453, 240 U.S. 522, 60 L.Ed. 779. 

7. ' N.T,—British Commercial Life 
Ins. Co. v. New York Tax, etc, 
Corners. 31 N Y. S2, 1 Abb.Dec 199. 
1 Keyes 308, 18 Abb.Pr. 118, 28 
How Pr. 41. 
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state is subject to taxation unddr a general tax l&w 
imposing taxes on persons*? persons and associa¬ 
tions, 9 all companies aad'corporations, 10 or non¬ 
residents 11 doing business within the state. It is, 
however, essential to tile power to tax that the cor¬ 
poration be personally present in the taxing jurisdic¬ 
tion at the time of assessment, 12 and that the prop¬ 
erty taxed be within the jurisdiction of the state im¬ 
posing it, 18 and the mere fact that a corporation 
has a commercial domicile within the state will not 
necessarily support jurisdiction to tax it as to prop¬ 
erty clearly outside the state and forming no part 
of its domestic business. 14 In this connection, how¬ 
ever, it has been said that the assets of a foreign 
corporation are taxable not only by the state in 
which they have acquired a business situs, 15 but 
also by the state in which the corporation has a 
commercial domicile. 16 


Bonus and enframes fee-.- It has been held that a 
bonus required to tbe paid by a foreign corporation 
on its capital actually employed, or to be employed, 
within the state, is not a <( tax,” 17 but is a charge or 
compensation demanded for the privilege of .doing 
business within the state. 18 Under some statutory 
provisions foreign corporations doing business with¬ 
in the state are required to pay an entrance fee, 19 
and are liable therefor if they employ capital in the 
state at any time during the calendar year regardless 
of whether they have any capital so employed at the 
time of entrance. 20 The courts have upheld the 
validity of a statute imposing an entrance fee, 21 
and the propriety of its imposition in any particular 
case is determined by conditions as they then ex¬ 
isted. 22 An entrance fee may be properly meas¬ 
ured by the capital of the corporation, wherever 
located, 23 although the reasonableness of the 


8 . Mass—Boston Loan Co. v. Bos¬ 
ton, 137 Mass 332. 

61CJ p 338 note 65. 

9. N Y.—People v. McLean, 5 Abb 
NCas. 137, affirmed 17 Hun 204, 
affirmed 80 N.Y 254 

10. Pa—Central Petroleum Co. v. 
Commonwealth, 25 Leg.Int 316. 

11. N.Y—People v. Barker, 35 N.E. 
1073, 141 NY. 118. 23 L.R.A. 95. 

12. N.Y.—Wayne County v. Ameri¬ 
can Steel Export Co , 101 N Y S 2d 
522, 277 AppDiv 585, appeal grant¬ 
ed 102 NY.S,2d 442, 278 AppDiv. 
568. 

Place of Incorporation not shown 
Where there was no showing: that 
corporation was incorporated within 
the jurisdiction of the taxing: author¬ 
ity or that it was resident or doing 
business there during: period of as¬ 
sessment of personal property tax, 
unless corporation were personally 
present in taxing jurisdiction at time 
of assessment, taxing: authority could 
have no jurisdiction over its person 
so as to create personal liability for 
payment of the tax.—Wayne County 
v. American Steel Export Co., supra. 
Statutory formula 
A state cannot extend its taxing 
power beyond Its territorial limits by 
means of a statutory formula for 
determining the business dons with¬ 
in the state by a foreign corporation 
subject to franchise tax.—Marshal 1- 
Wells Co. v. Commissioner of Taxa¬ 
tion, 20 N.W.2d 92, 220 Minn. 458. 

13. Minn.—Newport Co. v. Wiscon¬ 
sin Tax Commission, 261 N.W. 884, 
219 Wis. 293, 100 A.L.R. 1304, cer¬ 
tiorari denied Wisconsin Tax Com¬ 
mission v. Newport Co., 56 S.£Jt 
598, 297 U.S. 720, 80 L.Ed. 1006. 

14. Mian. —Marshall-Wells Co. v. 

Commissioner of Taxation, 20 N.W. 
2d 92, 220 Minn. 458. J 


Intangibles 

A state in which a foreign corpora¬ 
tion is commercially domiciled may 
not tax the intangibles of such cor¬ 
poration unless they have a business 
situs within the state or are related 
to and form an integral part of the 
business of such corporation in such 
state.—Marshall-Wells Co. v. Com¬ 
missioner of Taxation, supra. 

15. U 9.—Spector Motor Service v. 

Walsh, C.C A.Conn, 139 F.2d 809, 
Territorial limitations of taxing pow¬ 
er see supra 95 11, 12. 

18. U S —Spector Motor Service v. 
Walsh, C C A.Conn., 139 F2d 809, 
vacated on other grounds 65 S.Ct 
152, 323 U.S. 101, 89 L.Ed. 101. 

17. Pa—Commonwealth v. Bayuk 
Cigars, 58 A.2d 445, 869 Pa. 202, cer¬ 
tiorari denied 69 S Ct. 67, 835 U.S. 
884, 93 L.Ed. 394—Commonwealth 
v. William Goldman Theatres, Inc., 
Com PI., 62 Dauph.Co. 256. 

18. Pa.—Commonwealth v. Bayuk 
Cigars, 58 A.2d 445, 359 Pa. 202, 
certiorari denied 69 S.Ct 67, 885 
U S. 884, 93 L.Ed. 394. 

Computation of bonus 
Pa.—Commonwealth v. Seaboard 
Commercial Corporation, Com.Pl., 
54 Dauph Co. 182. 

Property held subject to bonus im¬ 
position 

Pa.—Commonwealth v. William Gold¬ 
man Theatres, Inc„ Com. PI., 62 
Dauph Co. 256—Commonwealth v. 
Seaboard Commercial Corporation, 
Com.Pl., 54 Dauph.Co. 182. 

The validity of a bonus* which is 
required by statute as a considera¬ 
tion for the grant of a privilege or 
franchise that state could lawfully 
withhold from a foreign corporation, 
is not dependent on the method pre¬ 
scribed for oomputing the amount of 
the bonus.—Commonwealth V. Bayuk 

346 


Cigars, 68 A 2d 445, 359 Pa 202, cer¬ 
tiorari denied 69 S.Ct. 67, 835 U S. 884, 
93 LEd 394 

19. Ala.—International Paper Co. v 
Curry, 9 So 2d 8. 243 Ala. 228. 

20. Ala.—International Paper Co. v 
Curry, supra. 

21. U S.—Atlantic Refining Co v 
Commonwealth of Virginia, WVa, 
58 S Ct. 75, 302 U.S 22, 8*2 L Ed 24 

22. Va.—Atlantic Refining Co. v 
Commonwealth, 183 S E. 243, 165 
Va. 492, affirmed Atlantic Refining 
Co. v. Commonwealth of Virginia, 
58 SCt. 75, 302 U.S. 22, 82 L Ed 
24. 

Charter fee 

Under statute refusing permit to 
foreign corporation to transact busi¬ 
ness in state until it pays secretary 
of state for use of state amount 
equal to that which corporation would 
have been required to pay as char¬ 
ter fee, if incorporated under state 
laws, relates to charter fee required 
of local corporations incorporated at 
time permit is delivered to foreign 
corporation—State v. Crawford, 105 
So. 446, 90 Fla 264. 

Subsequent matters immaterial 
If entrance fee paid by foreign 
corporation as condition precedent to 
privilege of doing domestic business 
in state was proper oharge when fee 
was paid, fee was not invalidated by 
subsequent proceedings, nor could 
subsequent proceedings make good 
that which was once void.—Atlantic 
Refining Co. v. Commonwealth, 183 
S.B. 243, 165 Va. 492, affirmed Atlan¬ 
tic Refining Co. v. Commonwealth of 
Virginia, 58 S.Ct 75, 802 U.S. 22, 82 
L.Ed. 24. 

23. U.S.—Ford Motor Co. y. Beau¬ 
champ, Tex., 60 S.Ct 273, 308 U.S. 
331, 84 L.Bd. 804, rehearing denied 
60 S.Ct 385, 808 U.S. 640, 84 L.Ed. 
53L 
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amount of the fee should be gauged by future pos¬ 
sibilities. 14 A license fee imposed on a foreign cor¬ 
poration for the privilege of exercising its corporate 
franchises, or carrying on its business, in the state, 
to be computed on the basis of capital stock used 
in the state during the first year of carrying on 
business therein, constitutes a tax for the privilege 
of entering the state, even though in some respects 
it is analogous to a franchise tax, 25 and, where the 
foreign corporation has commenced business in the 
state, it may not escape liability to such tax by a 
subsequent withdrawal. 26 Such a statute has been 
construed as applicable only to foreign corporations 
which commence to do business in the state after 
passage of the statute. 17 

§ 187. Corporations or Bodies Subject to Tax 

A corporation chartered by one state is “foreign" in 
all other states within the contemplation of the tax 
laws. 

In accordance with the general rules as to what 
corporations are foreign, discussed in Corporations 
§§ 1784-1787, a corporation chartered by one state 
is “foreign” in each of the other states, within 
the meaning of the tax laws, 28 although its only 
business in the state is to operate a leased property 
or business ; 29 and the mere fact that a controlling 
interest in its stock is owned by residents of the 
state doe 9 not give it a domestic domicile for pur¬ 
poses of taxation. 30 

Foreign receiver. The statutes of a state cannot 
have extraterritorial effect so as to impose a tax 
on a foreign receiver as a condition of his adminis¬ 
tering the assets of a foreign corporation m a 
foreign court. 81 

Foreign telegraph company does not, by accept¬ 
ance of the Post Roads Act of 1866, acquire any 


immunity from state taxation, but is subject to 
taxation in the same manner as other foreign cor¬ 
porations. 81 

Joint-stock association . A joint-stock association 
which has the ordinary corporate attributes and 
possesses the general incidents of a corporation is 
subject to taxation as a foreign corporation, 33 even 
though the statute under which it is formed declares 
that it is not a corporation. 84 

Limited partnership . For the purpose of taxing 
foreign corporations, a limited partnership associa¬ 
tion, having all the essential attributes of a corpora¬ 
tion, may be considered as a corporation. 36 

Manufacturing corporation . A statutory provi¬ 
sion that foreign manufacturing corporations doing 
business in the state shall conform to the laws of 
the state as to returns for taxation, the same as 
domestic corporations, applies to a foreign corpora¬ 
tion engaged in converting standing trees into sawed 
lumber. 36 

Trustees in bankruptcy appointed to conduct the 
business of a foreign railroad corporation during 
rehabilitation are subject to a state franchise tax 
for the privilege of transacting the corporate busi¬ 
ness within the state. 37 

§ 188. - Carrying on Business within 

State 

a. In general 

b. What constitutes 

a. In General 

At a general rule taxes may be Imposed on, and 
only on, a foreign corporation which la carrying on 
business within the state. 

As a general rule taxes may be imposed on, and 


24. U.S—Atlantic Refining Co. v. 
Commonwealth of Virginia, Va., 58 
S.Ct. 76, 302 U.S 22, 82 L.Ed. 24. 

Our rent sales not controlling 

Even if a foreign corporation has 
a constitutional right to enter a state 
and carry on a local business on pay¬ 
ing a reasonable fee, the reasonable¬ 
ness of a fee cannot be gauged by 
the sales expected in the year in 
which the privilege is granted, as the 
payment is one in advance for a 
privilege extending into the long fu¬ 
ture.—Atlantic Refining Co. v. Com¬ 
monwealth of Virginia, Va., 68 S.Ct 
76, 802 U.S. 22, 82 L.Bd. 24. 

SB. N.V.—People ex rel. D. W. Grif¬ 
fith, Inc., v. Loughman, 164 N.E. 
268; 849 N.V. 869. 

Qualifying or entrance fee distin¬ 
guished from franchise tax see in¬ 
fra 8 190. 


26. N.V.—People ex rel D W. Grif¬ 
fith, Inc, v. Loughman. supra. 

87. N.V.—:People ex rel. D W Grif¬ 
fith, Inc., v. Lioughm&n, supra. 

28. N.V—People v. Miller, 71 N.E. 

930, 179 N.V. 227. 

61 C.J. p 338 note 69. 

26. Ill —Postal Tel.-Cable Co. v. 

Barnard, 37 Ill App 105. 

N J —State v. Delaware, etc., R Co., 
30 N.J.Law 473, reversed on other 
grounds 31 N.J.Law 631, 86 Am.D. 
226. 

30. Mont—Monid&h Trust v. Shee¬ 
han, 123 P. 692, 45 Mont 424. 

31. U S.—People of New York v. 
U. S., C.C.A.Del. f 106 F.2d 210. 

32. U.S—Attorney General v. West¬ 
ern Union Tel. Co., Mass., 11 S.Ct 
889, 141 U.S. 40, 86 L.Ed. 628— 
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Western Union Tel. Co. v. Wright, 
CCGa., 158 F 1004. 

33. N.J.—State v Berry, 19 A. 665, 

52 N.J.Law 308, affirmed 21 A. 490, 

53 N J Law 212. 

61 C.J. p 338 note 74. 

General distinction between corpora¬ 
tions and joint-stock companies 
see Corporations 8 12. 

34. Mass —Oliver v. Liverpool, etc, 
Life, etc.. Ins Co., 100 Mass. 531, 
affirmed 10 Wall. 666, 19 L Ed. 1029. 

35. N.J.—-Tide Water Pipe Co. v. 
State Board of Assessors, 31 A. 220, 
57 N.J.Law 516, 27 L.R.A. 684. 

Partnership distinguished from cor¬ 
poration see Corporations | 11. 

36. NH—Pierce v. Yeaton, 100 A. 
604, 78“ N.H 378. 

37. N.M.—Lowden v. State Corpora¬ 
tion Commission, 76 P.2d 1139, 48 
N1M. 864. 
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only on, a foreign corporation wbich is carrying on 
business within the state, 8 * and a mere registration 
and authorization to do business are not sufficient 
for this purpose. 88 The fact that a corporation 
failed to apply for permission to do business in the 
state does not enable it to escape taxation if it is 
otherwise assessable. 40 If the statute requires both 
the carrying on of business and the employing of 
capital within the state, canying on of business 
without employing capital is not sufficient to sub¬ 
ject a corporation to the tax; 41 but under some 
statutory provisions “doing business” and “employ¬ 
ing capital” are held to be equivalent terms. 42 

“Within this state ” A foreign corporation doing 
business itl a national park located within the 


borders of a state is subject to a tax imposed on 
persons doing business “within this state.” 48 

b. What Constitutes 

While there It no universal rule covering ell cases, 
generally speaking a foreign corporation Is carrying on 
bus!nets so as to be subject to tax where it transacts 
a substantial part of Its ordinary business within the 
state. 

No all-embracing rule can be laid down as to 
what constitutes carrying on or doing business with¬ 
in the state so as to subject a foreign corporation to 
taxation, 44 and the question is largely one of fact 
to be determined in accordance with the circum¬ 
stances of the particular case. 46 While decisions 
relating to what constitutes doing business within 


38. Mass.—Atlantic Lumber Co v. 
Commissioner of Corporations and 
Taxation, 197 N.E. 525, 292 Mass. 
91, affirmed Atlantic Lumber Co. 
v. Commissioner of Corporations 
and Taxation of Commonwealth of 
Massachusetts, 56 S Ct. 887, 298 
TJ.S. 558, 80 L Ed. 1328. 

Neb—Corpus Juris cited In Village 
of Axtell v. Nebraska Hardware 
MuL Ins. Co, 7 N.W.2d 471, 478, 
142 Neb. 657. 

Pa.—Commonwealth v. Mack Bros 
Motor Car Co., Com.Pl., 58 Dauph. 
Co. 308 

61 C.J. p 838 note 80. 

Carrying’ on business within require¬ 
ments of: 

Franchise and privilege tax laws 
see infra S 190. 

Income tax laws see infra | 1093. 
Basis of jurisdiction 

Jurisdiction to tax foreign corpora¬ 
tions is derived from the doing of 
business of those corporations with¬ 
in the Commonwealth.—Common¬ 
wealth v. Mack Bros Motor Car Co., 
69 A.2d 923, 359 Pa. 636. 

39. N.D.—Farwell, Ozmun, Kirk & 
Co. v. Wallace, 177 N.W. 103, 46 
N.D. 173. 

61 C.J. p 838 note 81. 

40 . Del.—Eisner v. United American 
Utilities, 180 A. 589, 21 Del.Ch. 73. 

41 . N.T.—People v. Roberts, 47 N.E. 
974, 154 N.Y. 1—People v. Roberts, 
53 N.Y.S. 1112, 82 App.Div. 631. 

48 . U.S.—Refrigeration Discount 
Corporation v. Metzger, D.C.Pa., 10 
F.Bupp. 748. 

Pa.—Commonwealth v. Reading St S. 
W. St. Ry. Co., 50 Pa-Dist. St Co, 
298, 64 Dauph.Co. 277—Common¬ 
wealth v. American Sugar Refining 
Co., 47 Pa.Dist St Co. 276, 63 
Dauph.Ca 219—Commonwealth v. 
American Gas Co., Com.Pl., 54 
lDauph.Co. 115, affirmed 42 A.2d 
161, 362 Pa. 118. 

48 , U.S/— dctalnter ,Nat Park Co. v. 
Martin, D.C.Wash., 18 F.Supp. 481, 


affirmed 58 S.Ct. 478, 802 U.S. 661, 
82 L Ed. 511, rehearing denied 23 
F.Supp. 60. 

44 . N.C.—C. T. H. Corporation v. 
Maxwell. 195 S E. 36, 212 N C. 803. 

What constitutes doing business with 
respect to franchise taxes see infra 
8 190 a 

Synonymous terms 

“Carrying on business" and “doing 
business" are synonymous terms — 
Eisner v. United American Utili¬ 
ties, 180 A. 689, 21 Del.Ch. 73. 

Corporations held doing business 
within state 

(1) In general.—Spector Motor 
Service v. Walsh, 61 A.2d 89, 135 
Conn 37. 4 

(2) Foreign building and loan asso¬ 
ciation, which for number of years 
had carried on an ordinary building 
and loan association business In state, 
was still selling its property, taking 
mortgages back from purchasers, re¬ 
financing its loans, and servicing all 
its loans, but was not selling any new 
shares of stock or making any new 
loans.—Midland Sav. St Loan Co. v. 
Jernigan, 120 S.W.2d 1010, 196 Ark. 
1055. 

Corporation held not doing business 
within state 

(1) In general. 

Fla.—Lee Cypress Co. v. Hendry, 21 
So.2d 351, 155 Fla. 757. 

Pa.—Commonwealth v. Columbia Gas 
St Elect. Corp., Com.Pl., 47 Dauph. 
Co. 133, reversed on other grounds 
8 A.2d 404, 336 Pa. 209, 131 A.L.R. 
927. 

Tenn.—State ex rel. MdCanless v. 
Cincinnati Southern Ry., 157 S.W. 
2d 833, 178 Tenn. 328. 

(2) Corporation making invest¬ 
ments in stock exchange securities in 
taxing state.—Eisner v. United Amer¬ 
ican Utilities, 180 A. 589, 21 Del.Ch. 
73. 

45 . U.S.—Refrigeration Disoount 
Corporation v. Metsger, D.C.Pa,, 
10 F.Supp. 748. 
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N.C.—C. T. H. Corporation v. Max¬ 
well, 195 S.E. 86, 212 N.C. 803. 
Vt.—Ruppert v. Morrison, 86 A-2d 

684. 

Advertising 

A foreign corporation which con¬ 
tracted with advertisers to furnish 
advertising films for display in local 
theaters and with theater operators 
for display of such films was engaged 
in “business of advertising by making 
displays in public places" within stat¬ 
ute imposing a license tax on one 
engaged in such business, even 
though actual display of films was 
done by independent contractors — 
Alexander Film Co. v. State, 44 So 
2d 581, 253 Ala. 439. 

Declaration of dividend* 

Where a corporation of one state 
operates stores within another state 
and declares dividends in a third 
state, which are payable to stock¬ 
holders residing in the state where 
the stores are operated, the corpora¬ 
tion is doing business within the 
latter state so as to be subject to ex¬ 
cise tax on the privilege of declaring 
and paying out dividends.—State of 
Wisconsin v. J. C. Penney Co., Wis, 
61 S.Ct 246, 311 U.S. 435, 85 L Ed. 
267, 130 A.L.R. 1229, rehearing de¬ 
nied 61 S.Ct. 444, 312 U.S. 712, 85 L. 
Ed. 1143, followed in State of Wis¬ 
consin v. Minnesota Min. Sc Mfg. Co., 
61 S.Ct 263, 811 U.S. 452, 86 L.Ed. 
274, rehearing denied 61 S.Ct 444, 
312 U.S. 712, 85 L.Ed. 1143, and 
State of Wisconsin v. F. W. Wool- 
worth Co., 61 SCt 396, 811 U.S. 622, 
85 LEd. 395, rehearing denied 61 S. 
Ct 444, 812 U.S. 711, 85 L.Ed. 1148. 

Erroneous admission on tax return 

Admission by corporation’s treasur¬ 
er on tax return that corporation had 
been doing business in state for cer¬ 
tain time was not conclusive, with 
respect to foreign taxing statute, 
since mistake, where no prejudice ia 
worked, can neither give rise to right 
nor Impose liability.—Eisner v. Unit¬ 
ed American Utilities, 180 A. 589, 
81 Del.Ch. 73* 



84',C. J.S. 


TAXATION 


S 188 


the contemplation of other provisions of law may 
prove helpful in determining what constitutes doing 
business within the meaning of the tax laws, 46 they 
are not controlling, 47 and it has been said that a 
hroader meaning is to be given the words “doing 
business” when used in a tax statute. 48 

In order to subject a foreign corporation to tax 
it is not essential that the whole of its business 
should be done within the state, 48 but it is sufficient 
if a substantial part of its regular business is so 
carried on. 56 A foreign corporation is within the 
taxing law when it maintains a branch office within 
the state, or a sales agency, to which its goods are 
consigned, whence they are sold, and where the 


proceeds are'collected and a bank account kept; 61 
or where it becomes a special partner in, and con¬ 
tributes to the capital of, a limited partnership with¬ 
in the state, which is engaged in importing and haS 
the sole sale of the manufactures of such corpora¬ 
tion made in a foreign country. 62 A railroad cor¬ 
poration is considered as doing business in the state, 
within the statute, where a portion of its line is 
built and operated therein. 68 

A foreign corporation is not subject to a tax for 
carrying on business within the taxing state, be¬ 
cause of an isolated or occasional sale or other busi¬ 
ness transaction therein, 64 or by the maintenance 
of an office or salesroom within the state merely as 


Financing sales 

Foreign corporation financing sale 
of appliances by distributor, who 
would execute bill of sale to such 
corporation and ship merchandise to 
dealer, who, in order to obtain bill 
of lading, was required to call at 
local bank and pay draft and sign 
note and trust receipt acknowledg¬ 
ing that appliances were corpora¬ 
tion's property, was "doing business" 
within state within statutes impos¬ 
ing bonus and capital stock taxes, as 
against contention that corporation’s 
title was mere security interest which 
was not taxable On the other hand, 
foreign corporation which, having 
financed distributor's sales of ap¬ 
pliances to dealers, also financed sales 
by dealers, who, having first for¬ 
warded customer’s financial state¬ 
ment to corporation's principal office 
outside state, executed guaranty 
and assignment and forwarded bail¬ 
ment lease or conditional sale con¬ 
tract signed by customer to corpora¬ 
tion’s principal office for approval, 
was not "doing business’* in state un¬ 
der bailment leases and conditional 
sales contracts within statutes im¬ 
posing bonus and capital stock tax¬ 
es —Refrigeration Discount Corpora¬ 
tion v. Metzger, D C.Pa., 10 F.Supp. 
748. 

Profit or gala 

Corporations engaged in manufac¬ 
turing, trade, and commerce for prof¬ 
it or gain are engaged in business 
Corporations engaged In the activi¬ 
ties for which they were incorporat¬ 
ed are engaged In business, even 
though such activities are not carried 
on for profit or gain.—Hasen v. Nat. 
Rifle Ass'n of America, 101 F.2d 432, 
<9 App.D.C. 339. 

Sale of natural gas 

(1) A natural gas company and 
city power company, contracting for 
sale of natural gas, piped from an¬ 
other state, by gas company to pow¬ 
er company, distribution thereof to 
consumers in state by power com¬ 
pany, and division of profits from 
such distribution between both com¬ 


panies, were jointly interested in 
each other's operations and profits 
or losses, so as to render gas com¬ 
pany liable for state excise taxes.— 
Memphis Natural Gas Co. v. Pope, 
161 SW.2d 211, 178 Tenn 680, affirm¬ 
ed Memphis Natural Gas Co. v. Beel¬ 
er. 62 SCt. 857, 315 U.S. 649, 86 L 
Ed 1090. 

(2) On the other hand, a pipe line 
company delivering natural gas from 
another state to independent distrib¬ 
uting agencies within the state was 
not distributing natural gas within 
statute imposing tax on gross re¬ 
ceipts—Memphis Natural Gas Co v. 
McCanless (Gross Receipts Tax 
Case), 177 S.W 2d 841, 180 Tenn. 688, 
certiorari denied 65 S.Ct. 275, 323 
U.S. 785, 89 L.Ed 626. 

Warehousing and selling 

(1) Warehouse operations of a for¬ 
eign corporation doing business in 
state by shipping carloads of tobacco 
products to public warehouses in 
state where merchandise would be 
stored in foreign corporation’s name, : 
and afterward orders would be ship- j 
ped to customers on order of foreign I 
corporation by employees of ware- j 
houses, constituted "sales made 
through or by offices, agencies, or 
branches located In Tennessee," sub¬ 
jecting foreign corporation to liabil¬ 
ity for excise taxes —R J. Reynolds 
Tobacco Co. v Carson, 213 S W.2d 45, 
187 Tenn 157. 

(2) A foreign corporation, which 
maintained a warehouse within state 
to store goods, was doing an "intra¬ 
state business" subjecting it to lia¬ 
bility for excise privilege taxes, un¬ 
less excused by the act exempting 
such a corporation from requirements 
of filing Its charter in secretary of 
state’s office or otherwise qualifying 
or becoming domesticated.—Sealed 
Power Corp. v. Stokes, 127 S.W.2d 
114, 174 Tenn. 493. 

46. Pa.—Commonwealth v. American 

Sugar Refining Co„ 47 Pa.Dist. & 

Co. 276, 53 DauphCo. 219. 

What constitutes doing business gen- 
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orally see Corporations IS 1828- 
1842. 

47. Pa —Commonwealth v. Andrews, 
42 PaDist. &Co. 605. 

Different meanings 

(1) The term "doing business, 9 * as 
used in a statute, may have different 
meanings for purposes of taxation, 
for purposes of determining whether 
a license is required, and for pur¬ 
poses of Justifying service of proc¬ 
ess.—Commonwealth v. Andrews, su¬ 
pra. 

(2) The term "doing business" has 
& different meaning when considering 
the state's right to tax or license, 
than when considering process of 
state courts —Pergl v. U. S. Axle 
Co., 50 N.E.2d 115, 320 Ill.App. 115 

48. N.C —C. T. H. Corporation v. 
Maxwell, 195 S.E 36, 212 N.C. 803 

49. N.Y.—People v. Horn Silver Min 
Co. 11 NE 165, 105 NY. 76, af¬ 
firmed 12 S.Ct. 403. <143 U.S 305, 36 
LEd 164. 

50. N.C.—C. T. H. Corporation v. 
Maxwell. 195 S E 36. 212 N.C. 803. 

Tenn—State ex rel McCanless v. 
Cincinnati Southern Ry, 157 S.W.2d 
833, 178 Tenn. 328 

Tex.—Ramsey v. Investors Diversi¬ 
fied Services, CivApp., 248 S.W. 
2d 263, error refused no reversible 
error 

61 C.J. p 339 note 84. 

51. U.S—Singer Mfg Co v. Adams, 
Miss, 165 F. 877, 91 C C A. 461, ap¬ 
peal dismissed 30 S.Ct. 577, 216 U S 
617, 54 L Ed. 639 

61 C.J. p 339 note 85. 

52. N.Y.—People v. Roberts, 46 NE. 
.161, 152 N.Y. 59, 36 L R.A. 756. 

53. U.S.—Erie R. Co. v. Pennsyl¬ 
vania, Pa, 21 Wall. 492, 22 LEd 
695. 

Pa.—Commonwealth ▼. New York, 
etc., R. Co, 18 A. 412, 129 Pa. 463, 
15 Am.S.R. 724. 

54 . N.C.—C. T. H. Corporation v 
Maxwell, 195 S.E. 36, 212 N.C. 803 

Tenn.—Memphis Natural Gas Co v 
McCanless (Gross Receipts Tax 
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an incident to the business done it the home office, 88 
as sphere it is kept merely a!» a tonvenient place for 
^ptefviewing customers, or where directors* rteet- 
mgs are held, transfer books kept, and dividends 
declared, 56 or merely for die purpose of solicit¬ 
ing business. 57 A foreign corporAtiori is not subject 
to tax as doing business within the state merely be¬ 
cause of the exhibition of samples and the taking 
of orders, when such Orders must be sent to the 
home office to be filled and accounts settled there; 58 
nor does it carry on business in the state by the 
consignment of goods to a resident commission mer¬ 
chant for sale, 59 or by sale of its products through 
independent contractors in the state, 60 or where it 
does business only through traveling salesmen, who 
transmit all cash collected and contracts to agencies 
outside the state, 61 or by the investment of capital 
in temporary loans within the state. 62 A foreign 
corporation which leases its property in the state 
to another engaged in business in the state is not 


itself engaged in business therein, 88 unless leasing 
is one of the principal robjects of the corporation's 
business. 64 A telephone Company organized in a 
foreign state, which operates in the taxing state 
only through domestic' corporations to which it 
grants licenses <#* leases, not constituting them its 
agents, cannot be said to carry on business in the 
latter state. 65 

Owning and holding stock in domestic company . 
In accordance with general rules, discussed in Cor¬ 
porations § 1841, a foreign corporation is not “do¬ 
ing” or “transacting business** in the state Within 
the meaning of a tax* statute by reason of the fact 
that it owns and holds stock of a domestic corpora¬ 
tion engaged in “doing” or “transacting business” 
therein, 66 unless it appears that the affairs of the 
domestic company are directly controlled and op¬ 
erated by the holding company, 67 or that the acquisi¬ 
tion of such stock is one of the direct objects 
of the foreign corporation, 68 and it receives its 


Cast), 177 S.W.2d 841, 180 Term. 
688, certiorari denied 65 SLCt. 275, 
823 U.S. 785, 89 L.Ed. 626. 

61 C J. p 339 note 88. 

50b N.Y.—People v. Wells, 90 N.Y.S. 
SIS, 98 App Div* 82, affirmed 75 
N.E. 1132, .182 NY. 553 
61 C.J. p 339 note 89. 

7aot that corporation Is not shown 
to have bean doing business else* 
where does not show that it must 
have been doing business within tax¬ 
ing state.—Eisner v. United American 
Utilities, 180 A. 589, 21 Del.Ch. 73, 

foreign holding oompany 

A foreign holding corporation 
which was never actively engaged In 
any transaction for profit, and never 
traded In Securities or engaged in 
any activity other than receipt and 
disbursement of dividends or inter¬ 
est, was not doing business within 
state within meaning of tax laws, 
even though it had an office In the 
state. 

U.S—Birch v. McColgan, D.C.Cal., 89 
F.Supp. 358 

Del.—Eisner v. United American Util¬ 
ities, 180 A. 589, 21 Del.Ch. 78. 

SB. N.Y.—People v. Horn Silver Min. 
Co., 11 N.E 165, 105 N.Y. 76, af¬ 
firmed 12 SCt 403. 143 U.S. 305, 
86 LEd. 164—People v. Feltner, 
78 N.Y.S. 1017, 77 App.Div. 189. 

Corporate meetings 

The place of holding directors* and 
stockholders’ meetings is not deter¬ 
minative of Whether or not a foreign 
corporation is doing business in the 
stats for tax purposes.—Common¬ 
wealth v. kaglls Corporation, 47 A.2d 
661, 354 Pa. 493.. 

0V. N.Y.—People V. Roberts, 51 N.Y. 


I S. 866, 30 App.Div. 150. 

61 CLJ, p 340 note 91. 

58. N.Y.—People v. Wells, 85 N.Y.S. 
533, 42 Misc 86, affirmed 87 N.Y.S. 
1144, 93 App Div. 618. 

61 C.J. p 340 note 92. 

59. Cal — Corpus Juris elted la Ir¬ 
vine Co v. McColgan, 157 P.2d 847, 
850, 26 Cal.2d 160, 167 A-L.R. 934. 

61 C.J. p 340 note 93. 

60. Cal —Irvine Co. v. McColgan, 
157 P 2d 847, 26 Chl.2d 160, 167 
AL.R. *34. 

Beyond tax jurisdiction 

Jurisdiction of foreign corporations 
for purposes of taxation is dependent 
on their presence or exercise of their 
corporate franchises, and bale of 
products of such corporations by in¬ 
dependent contractors does not in¬ 
volve corporate presence or exercise 
of corporate franchises so as to con¬ 
stitute doing of business in the state. 
—Irvine Co. v. McColgan, 157 P.2d 
847. 26 Cal 2d 160, 167 A.L.R. 934 
81. U.S —Singer Mfg. Co. v Adams, 
Miss., 165 F. 877, 91 C.C A. 461, ap¬ 
peal dismissed 30 S.Ct. 577, 216 U 
S. 617, 54'L.Edi 639. 

62. N.Y.—People v. New York Tax, 
Etc., Com’rs, 59 N.Y, 40. 

Puerto Rico.—Union Central L. Ins. 
Co. v. Gronier, £9 Puerto Rico 856. 

63. La.—Union Tank Dine Co. v. 
Day, 79 So. 834, 148 La. 771. 

61 C*J. P 640 note 97. 

64. Cal.—Union Tank Line Co. v. 
Richardson, 191 P. 697, 183 Cal. 
409 

61 CLJ. p 840 note 99 . 

85 . N.Y.—People * v. American Bell 
Tel. Co., 22 N.fc/ 1059, 117 N.Y. 
841* * 1 


Pa.—Commonwealth v. American Bell 
Tel. Co., 18 A. 122, 129 Pa. 217. 

60. Pa.—Commonwealth v. Columbia 
Gas & Elect. Corp., Com.PI., 47 
DauphXto. 133. 

<jl C.J. p 340 note 2. 

Owning all stock 

Fact that the company owned all 
the stock of a domestic corporation, 
unless the foreign corporation was 
intentionally formed for the express 
purpose of holding the stock of the 
domestio corporation, does not con¬ 
stitute the doing of business in com¬ 
monwealth.—Commonwealth v. Amer¬ 
ican Sugar Refining Co., 47 Pa.Dist. 
& Co. 276, 53 DauphCo. 219. 

87. U.S.—Procter A Gamble Co. v. 
Newton, D.C.N.Y., 289 F. 1013. 

Organised to control 
Where foreign corporation is or¬ 
ganized to hold controlling stock in 
local corporation and direct its man¬ 
agement through voting power of 
stock so held, or where in addition 
there exist circumstances which ren¬ 
der local corporation merely agent of 
holding corporation which is pres¬ 
ent and acting in state through its 
officers, foreign corporation may be 
held to be doing business within 
the state and to have acquired a com¬ 
mercial domicile there based on de¬ 
scribed activity rendering it subject 
to local taxation.—Minnesota Tribune 
Co. v. Commissioner of Taxation, 87 
N.W.26 737, 228 Minn. 462. 
t < j 

68. N*Y.—People ex rel. Manhattan 
SHk Co. V. Miller, 109 N.YS. 868, 

J 126 App.Div. 296, affirmed 91 N B. 
1119, 197 N.Y. 57*. 

Pa.—Commonwealth v. Wilkes-Barre 
A H. R. Co., *6 A. 916, 251 Pa. 6. 
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§189. Subjects of Tax 

Particular subjects of taxes on foreign corpora¬ 
te? Will be discussed in the sections immediately 
folldwirtg. 

Examine Pocket Parts for later cases. 

§ 190. -> Franchises and Privileges 

a. In general 
h. Nature of tax 

c. Presence within state 

d. Doing business through subsidiary; 

liability as domestic corporation 

e. Computation of tax 

a. In General 

A state cannot tax a foreign corporation In respect 


§§ 18$r]£0 

of Its franchles to exist as a QQrporatlon, but may tax 
It with rsspsct to Its transaction otf business within ths 
•tat*. 

The state cannot tax a foreign corporation in 
respect of it 9 franchise of corporate existence, the 
right to be a corporation, 70 but the state has power 
to make a charge against foreign corporations for 
the opportunity to transact intra-state business, 71 
and the privilege of doing business in a given state, 
in its corporate character, may be and often is con-' 
sidered as a franchise and taxed as such 72 There¬ 
fore, unless a state has, by contract or otherwise, de¬ 
prived itself of the power to impose taxes on cor¬ 
porations subject to its laws, 73 it may, subject to 
constitutional requirements and restrictions, 74 im¬ 
pose a tax on a foreign corporation carrying on 
business within the state, on the franchise or priv¬ 
ilege of doing business therein. 75 Except where the 


69. N.Y.—People v Miller, 109 NY S 
806, 125 App Div 206. affirmed 91 
N.E 1119, 197 N Y, 577. 

61 C.J. p 340 note 5. 

70. Ky—Commonwealth v. Ledman, 
106 SW. 247, 127 Ky. 603, 32 Ky 
L 452. 

61 C J p 340 note 7. 

Primary franchise granting corpo¬ 
ration privilege of being corpora¬ 
tion Is that granted by state under 
whose laws corporation Is organized, 
and can be taxed only by such state 
—Western Union Telegraph Co v. 
Weaver, DC.N^b, 6 FSupp. 493. 

71. Okl —Great Lakes Pipe Line Co. 
v. Oklahoma Tax Commission, 231 
P.2d 666, 204 Okl 618, 

Pa—Commonwealth v. Columbia Gas 
& Elect. Corp„ Com PL, 47 D&uph. 
Co 133. 

Taxation of intra-state business as 
burden on interstate commerce see 
Commeroe | 118. 

Basis of taxation 

The exploitation of intra-state op¬ 
portunities by foreign corporations 
under local government’s protection 
and encouragement affords & basis 
for taxation as unrestricted as that 
for domestic corporations, and the 
state sovereignty may place & charge 
on the privilege for the protection 
afforded.—Ford Motor Co. v. Beau¬ 
champ, Tex.. 60 S.Ct 273, 308 U.S 
881, 84 L.Dd. 804, rehearing denied 
60 S.Ct. 886, 808 tJ.S. 640, 84 L Ed 
631. 

Bxsroiss of corporats functions 
Where foreign corporation with 
main business of transporting of pe¬ 
troleum products ifi interstate com¬ 
meroe Qualified to do business in 
state and exercised right of eminent 
domain for acquiring of right of 
way easements, owned and leased 
realty, and had communication sys¬ 


tem within state, even though amount 
of its intra-state business was slight 
compared to volume of interstate 
activities, corporation nevertheless 
exercised corporate functions in state 
within statute levying tax on privi¬ 
lege of existing and exercising corpo¬ 
rate functions within state —Great 
Lakes Pipe Line Co. v. Oklahoma 
Tax Commission, 231 P.2d 655, 204 
Okl. 618. 

75L Neb—Corpus Juris died in 

State v General American Life Ins 
Co, 272 NW 555, 559, 132 Neb. 
520—Corpus Juris cited in Conti¬ 
nental Ins Co. v. Smrha, 270 N W. 
122, 125, 131 Neb 791 
N.Y—In re Scheftel’s Estate, 294 N 
Y.S 387, 250 App Div. 896, reversed 
on other grounds 9 NE2d 809, 275 
N.Y. 135. 

Okl —Great Lakes Pipe Line Co. v 
Oklahoma Tax Commission, 231 P. 
2d 655, 204 Okl. 618. 

61 CJ. p 340 note 8—37 C.J. p 235 
note 99. 

73. U S —Republic Acceptance Cor¬ 
poration v. De Land, D.C.Mich., 275 
F. 632. 

74. Statutes held valid 

U.S—Ford Motor Co. v. Beauchamp, 
Tex, 60 SCt. 273, 308 US. 331, 84 
L Ed. 304, rehearing denied 60 S.Ct 
385, 808 U.S. 640, 84 L.Ed. 531—Peo¬ 
ple of State of New York v. La- 
trobe, Del., 49 S.Ct 377, 279 U.S 
421, 73 L.Ed. 776, 65 A.L.R. 1341, 
rehearing denied 50 SCt 79. 

Ala.—Consolidated Coal Co. v. State, 
183 So. 650, 236 Ala. 489. 

Cal.—Irvine Co. v. MoColgan, 167 P. 
2d 847, 26 G&1.2d 160, 167 A.L.R. 
934—Matson Nav. Co, v. State 
Board of Equalization of California, 
43 P 2d 805, 8 Cal,2d 1, affirmed 
56 S.Ct 553, 297 U.S. 441, 80 L.Bd. 
791, rehearing denied 66 SJCt 666, 
297 U.S. 728, 80 L.Bd. 1011. 
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Mass—Atlantic Lumber Co. v. Com¬ 
missioner of Corporations and Tax¬ 
ation, 197 NE 525, 292 Mass 51, 
affirmed Atlantic Lumber Co. v. 
Commissioner of Corporations and 
Taxation of Commonwealth of Mas¬ 
sachusetts, 56 SCt. 887, 298 US 
653, 80 LEd. 1328. 

Ohio—Aluminum Co. of America v. 
Evatt, 46 N.E 2d 118, 140 Ohio St 
385. 

Pa.—Commonwealth v. Monessen 
Amusement Co, 42 A 2d 158, 352 
Pa. 120—Commonwealth v, Colum¬ 
bia Gas & Elec Corp , 8 A.2d 404, 
336 Pa 209, 131 A.L R. 927—Com¬ 
monwealth v. Ford Motor Co, 45 
Pa Diet A Co. 492, 62 DauphCo. 
328. 

Statutes held invalid 

U S.—Anglo-Chilean Nitrate Sales 
Corporation v State, Ala., 63 SCt 
373, 288 US 218, 77 L.Ed. 710— 
Weems v Bruce. CCA Okl., 66 F. 
2d 304—Sneed v Shaffer Oil & Re¬ 
fining Co., CC.AOkl., 35 F.2d 21 
Cal.—Southern Pac Co v McColgan, 
156 P.2d 81, 68 Cal App 2d 48. 

Ill.—St Louis Southwestern Ry. Co. 
v. Stratton, 187 N.E. 498, 353 Ill. 
273, certiorari denied 54 S.Ct. 458, 
291 U.S. 673, 78 LEd. 1062. 

Pa—Commonwealth v. Columbia Gas 
& Elec. Corp., Com.PL, 47 Dauph. 
Co. 188. 

Utah—Minneapolis Steel & Machin¬ 
ery Co. v. Crockett, 268 P. 926, 71 
Utah 211. 

Beasonahle oharaoter 

Excise taxes on foreign corpora¬ 
tions pust be reasonable.—American 
Uniform Co, v. Commonwealth, 129 
N.E. 622, 237 Mass. 42—61 C J. p 155 
note 92 [b] 

75. Ala.—International Paper Co. v. 

Curry, 9 So.2d 8, 243 Ala. 228 
Mich.—In re Dodge Bros., 217 N.W. 
777* 241 Mich. 665. 
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statute requires suclj tdx only fro& fbr^Jgn corpora¬ 
tions authorized to do business in the state, 7 ^ a for¬ 
eign corporation may be taxed on doing business 
in the state independent of any legal authority to 
transact such business; 77 and, if it is actually do¬ 
ing business within the state, it is subject to the 
tax, although it is doing the business in the name 
of a domestic company, 78 but ownership of the 
stock of a controlled subsidiary which is also a 
foreign corporation and is doing business in the 
state as a separate legal entity does not subject the 
corporate owner to a franchise tax. 78 A foreign cor¬ 
poration may be subject to a franchise tax, even 
though it was admitted to the state prior to the en¬ 
actment of the statute, if it thereafter continues to do 
business therein. 80 A foreign corporation having the 
right to do business in the state, but exercising no 
special privilege not enjoyed by other citizens, has 
been held not to be subject to taxation thereon as 
a franchise. 81 A corporation privilege tax may be 


imposed on the privilege of doing business, within, 
the state without either being based on the actual 
transaction of business, 82 ^or levied on the proceeds 
derived from the carrying on of business, 88 Under 
some statutory provisions a foreign corporation 
must pay a franchise tax for each purpose for which 
it seeks a permit to do business. 84 

The validity of such a tax does not depend on 
the mode adopted in fixing its amount for a speci¬ 
fied period, or on the time of its payment; 85 but 
is determined by the law as it stands on the date 
of assessment, 86 and, if the excise tax law is valid 
as to a foreign corporation when the excise is as¬ 
sessed on it, and the excise is assessed according to 
the law, at such time, the tax is valid, regardless of 
previous infirmities in the law. 87 Where such tax 
is based on a portion of the corporation's net in¬ 
come during the preceding year determined by the 
proportion of the aggregate value of specified 
classes of assets within the state to the aggregate 


Minn.—Marshall-Wells Co. v. Com¬ 
missioner of Taxation, 20 N.W.2d 
92, 220 Minn. 458. 

Cl C.J. p 341 note 12. 

Xaoh stats in which a company 
does business may exact an excise tax 
on that privilege—Ford Motor Co. v 
Clark. C.C.A.Tex., 100 F 2d 515, af¬ 
firmed Ford Motor Co. v. Beauchamp. 
60 S.Ct. 273, 308 U.S. 331, 84 L.Ed 
804, rehearing denied 60 S.Ct. 385, 
308 U.S. 640, 84 L.Ed. 631. 

Federal savings and loan associa¬ 
tion was not free from state fran¬ 
chise taxes because it did not hold 
a franchise from the state —First 
Federal Sav. & Loan Ass’n of Alta- 
dena v. Johnson, 122 P.2d 84, 49 Cal. 
App.2d 465. 

Molding company 

Legislature had power to require 
holding corporations doing business 
in state to meet same requirements 
as to paying privilege tax as other 
foreign corporations for privilege of 
doing business In state, unless their 
subsidiary corporations 1 pay tax.— 
First Security Corporation of Ogden 
v. State Tax Commission, 63 P.2d 
1062, 91 Utah 101. 

78. Tex.—Jordan v. Grand field 

Bridge Co, Civ App** 290 S.W. 866. 
Cl ChJ. p 841 note 13. 

77. N.Y.—People v. Tropical Fruit 
Co., 228 N.Y.S 189, 223 App.Div. 
CC4, affirmed 170 N.E. ICO, 252 N.Y. 
CO*—People v Coe Mfg. Ob., 344 
N.Y.S. 41, 187 Mlsc. 878. 

After forfeiture of right 
Under the statute imposing an an¬ 
nual corporate franchise tax, a cor¬ 
poration, whose right to do business 
In state was forfeited by secretary 
of state for failure* to pay a franchise 


tax, was liable for payment of fran¬ 
chise taxes during subsequent years, 
during which period it continued to 
do business without legal authority, 
as against contention that state’s 
only remedies against corporation lay 
in forfeiture of its charter, and im¬ 
position of statutory penalties.—Ross 
Amigos Oil Co v. State, Civ App, 
131 S.W 2d 316, affirmed 138 S.W.2d 
798, 134 Tex 626. 

Minimum oontaots 

In order to subject foreign corpo¬ 
ration, which did not obtain certifi¬ 
cate to do business in the state, to 
franchise tax, foreign corporation 
would have to have certain minimum 
contacts with the taxing state, such 
that payment of tax would not of¬ 
fend traditional notions of fair play 
and substantial justice, and whether 
such contacts made it reasonable 
to require payment of tax and still 
satisfy demands of due process would 
depend on quality and nature of the 
activity with respect to fair and or¬ 
derly administration of the laws 
which it was the purpose of the due 
process clause to insure —Ruppert v. 

Morrison, Vt, 83 A2d 584. 

<*■ 

Stats franchise held not required 

U.SL—Consolidation Coal Co. v. Mar¬ 
tin, C.C AKy„ 113 F.2d 813, 

Unauthorised acts 

A foreign corporation doing unau¬ 
thorised acts in the state, unmolested 
by injunction proceedings, is exer¬ 
cising the privilege of doing busi¬ 
ness under corporate organisation 
within statute imposing franchise 
tax on foreign corporations doing 
business in the state. Accordingly, 
although promotional activities en¬ 
gaged in on visits to the state by 
sales agent of foreign corporation 
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which sold product to state inde¬ 
pendent wholesale malt beverage 
dealer only outside the state, and 
which had not qualified to do business 
in the state, were not authorized by 
certificate of approval issued to for¬ 
eign corporation by Btate liquor con¬ 
trol board authorizing the foreign 
corporation to sell malt beverages to 
local wholesalers, the promotional ac¬ 
tivities would be considered in de¬ 
termining whether the foreign corpo¬ 
ration was doing business within the 
state so as to be liable for franchise 
tax.—Ruppert v. Morrison, Vt., 86 A. 
2d 684. 

78. Ky.—Commonwealth v. Southern 
Ry. Co, 237 S.W. 11, 193 Ky. 474. 

61 C.J. p 341 note 15. 

79. U.S.—U. S. Rubber Co. v. Query, 
D.C.S.C., 19 F.Supp. 191. 

80. Tenn—Mengel Box Co v. Ste¬ 
vens, 210 S.W. 635, 141 Tenn. 873. 

61 C.J. p 341 note 16. 

81. Mont.—Wells Fargo A Co. v. 
Harrington, 169 P. 463, 64 Mont. 
235. 

61 C.J. p 841 note 1J. 

88 . Mich.—Holland Hitch Co. v 
State, 28 N.W.2d 242, 318 Mich. 
474. 

83. Mich.—Holland Hitch Co. v. 
State, supra. 

84. Tex.—Western Public Service Co. 
v. Meharg, 288 S.W. 141, 116 Tex. 
193, rehearing denied 292 S.W. 168, 
116 Tex. 193. 

85. Conn.—William A Slater Mill? v. 
Gllpatrlc, 117 A 806. 97 Conn. 521. 

86* Mass.—Old Dominion Co. v. Com¬ 
monwealth, 129 N.H, 613. 287 Mass. 
269. 

87* Mass,— Old Dominion Co. v. Com¬ 
monwealth, supra* 
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value of all such classes of assets wherever located, 
it is not invalid merely because in the preceding 
year the business conducted within the state yielded 
no net income; 88 and, where it is based on the pro¬ 
portion of the company’s subscribed capital stock 
employed within the state, it is not invalid as im¬ 
posing a tax on property outside the state; 89 nor, 
where it is based on income, is it invalid as im¬ 
posing a tax on one corporation measured by the 
income of another corporation as applied to a cor¬ 
poration acquiring the assets of another corpora¬ 
tion. 90 

Retroactive character. A retroactive effect should 
not be given to a statute taxing the franchise of a 
foreign corporation doing business in the state un¬ 
less such effect is commanded by the clear context 
or manifest purpose of the statute . 91 A franchise 
tax based on the amount of business done during a 
past period is not retroactive . 92 

Corporations subject to tax. A general franchise 
tax applies to all foreign corporations doing busi¬ 
ness within the state , 93 but some statutes impose a 
tax on only such corporations as fall within their 
terms . 94 

Statutes authorizing foreign corporations to hold 
and use real estate do not afford them any immunity 
from a franchise tax based on their conducting a 
real estate business within the state . 95 

88. U S —Bass. Ratcliff & Gretton v. 

State Tax Commission, NY, 45 S. 

Ct. 82, 266 US 271, 69 LEd 282 

61 C.J. p 342 note 26 

89. Ark—State v. Margay Oil Cor¬ 
poration, 269 SW 63, 167 Ark 614 

80. N.Y —R. T French Co v Lynch, 

251 N.Y S. 418, 233 App Div 178 

81. Mont.—State v J. C Maguire 
Const. Co, 125 P.2d 433, 113 Mont 
324 

88 . Ill—Pacific Mut. Life Ins Co 
v. Martin, 16 NE.2d 847, 369 Ill 
158 

Mont —State v. J C Maguire Co., 125 
P.2d 433, 113 Mont 324. 

83. Conn.—Spector Motor Service v. 

Walsh, 61 A.2d 89. 135 Conn. 37 
Pa.—Commonwealth v Charles S 
Walton & Co, Com PL, 53 Dauph. 

Co. 279. 

86 . Tenn.—H. D Watts Co. v. Hauk, 

231 S.W. 903, 144 Tenn. 216. 

80. N.J —Petition of John Maneely 
Co., 32 A.2d 852, 21 N.J.Misc. 229. 
affirmed John Maneely Co. v. State 
Board of Tax Appeals, 87 A.2d 196, 

22 N.J.Misc. 170. 

96. Wls.—State ex rel. Froedtert 
Grain A Malting Co. v. Tax Com- 
mission of Wisconsin, 267 N.W. 62, 

221 WlS. 225, 104 A.L.R 1478. 

84 C.J. S.—23 


Dividend privilege tax . Sta&tftei imposing 8 tax 
on the transfer of dividends of foreign corporations 
where such dividends are attributable to earnings 
within the state have been held valid.* 6 The privi* 
lege of carrying on business within the state sup¬ 
ports the tax, even though the exaction is on the 
declaration of a dividend in a foreign state. 97 In 
order to support imposition of the tax it must suffi¬ 
ciently appear that the dividends were paid out of 
earnings allocable to the business transacted within 
the state 98 In the absence of proof to the con¬ 
trary, it may, under statute, be presumed that the 
dividends were paid out of earnings attributable 
to business transacted within the state, but such a 
presumption is open to rebuttal. 99 The statutory 
presumption is, however, conclusive to the extent 
that, if the previous year’s earnings were sufficient 
to pay the dividends paid out during the year, a 
bookkeeping practice of carrying earnings into sur¬ 
plus before dividends are paid will not overcome 
the presumption of payment from the previous 
year’s earnings 1 In determining liability under the 
privilege dividend tax the court will look through 
the form to the substance of a transaction, 2 and, 
where it sufficiently appears that state-earned in¬ 
come was available for payment of dividends, the 
fact that the directors of the corporation by formal 
resolution declare a dividend payable out of profits 
exclusive of those earned within the state will not 
absolve the corporation from liability for the tax. 8 

sin v Minnesota Min & Mfg. Co., 
61 SCt. 253, 311 US 452, 85 L.Ed 
274, rehearing denied 61 S Ct. 444, 
312 U.S 712, 85 LEd. 1143, and 
State of Wisconsin v. F. W. Wool- 
worth Co, 61 SCt 395. 311 US 622, 
85 L.Ed 395, rehearing denied 61 
S.Ct 444, 312 US. 712, 85 LEd 
1143. 

98. Wis.—J. C Penney Co v Wis¬ 
consin Tax Commission, 298 NW. 
186, 238 Wis 69. 134 A L R. 908. 

99. Wis.—Libby, McNeill & Libby v. 
Wisconsin Dept of Taxation, 51 N. 
W 2d 796, 260 Wis. 561. 

1. Wis.—Libby, McNeill & Libby v. 
Wisconsin Dept of Taxation, supra 
—Wisconsin Dept, of Taxation v. 
Nash-Kelvinator Corp„ 27 N.W.2d 
889, 250 Wls. 633. 

Wis.—Montgomery Ward & Co v. 
Wisconsin Department of Taxation, 
10 N.W.2d 176, 243 Wis. 224. 

3. Wis —Montgomery Ward St Co. v. 
Wisconsin Department of Taxation, 
supra 

Slagle surplus aooouat 

(1) Where foreign corporation 
maintained single surplus account to 
which it credited all earnings and 
against which all dividends paid were 
debited and surplus accumulated from 


Dividend privilege tax in respect of 
domestic corporations see supra $ 
139 

Location of earnings 

Fact that earnings made by a for¬ 
eign corporation within state are 
not located therein does not prevent 
state wherein dividends are earned 
from taxing such earnings or from 
enforcing collection of tax —State ex 
rel. Froedtert Grain & Malting Co v 
Tax Commission of Wisconsin, su¬ 
pra 

Matters held not to Invalidate statute 

Questions whether or not tax must 
be paid before or after dividends were 
declared from earnings, and whether 
or not burden of tax ultimately fell 
on corporation or others, were imma¬ 
terial in determining validity of stat¬ 
ute. Likewise, fact that statute did 
not specifically exempt from its op¬ 
eration tax exempt securities did not 
invalidate it Also, tax was not in¬ 
valid as tax on intangibles situs of 
which was outside state.—State ex 
rel. Froedtert Grain & Malting Co. 
v. Tax Commission of Wisconsin, su¬ 
pra. 

97. US —State of Wisconsin v. J. C. 
Penney Co., Wis., 61 S.Ct. 246, 311 
U.S. 435, 85 L Ed. 267, 130 A.L R 
1229, followed in State of Wisoon- 
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b. Nation of Tax 

A franchiM tax Impoaad on tha right of a foreign 
corporation to do bualnoac or to have a place of buslftsts 
within tha otato la an oxolaa tax and not a property or 
inoome tax, even though It may be measured In amount 
by the property or Income of 1 the corporation within the 
atato. 

The franchise tax on a foreign corporation is a 
tax imposed on the privilege of doing business as 
a corporation within the state, 4 or on the privilege 
of having a place of business within the state, 5 ir¬ 
respective of the actual transaction of business 
within the state. 5 It is essentially an excise tax 7 for 
revenue purposes,® whether based on the amount of 


capital employed in the state, 9 or on the corpora¬ 
tion’s annual net income,** 9 of measured by the prop¬ 
erty and income fairly allocable to business con¬ 
ducted within the state. 11 Under some statutes in 
terms imposing a license “fee” on foreign corpora¬ 
tions doing business within the state, the exaction 
should be regarded as essentially a license or privi¬ 
lege “tax.” 12 

Distinguished from other taxes and fees . The 
franchise tax imposed on a foreign corporation for 
the privilege of doing business or having a place of 
business within the state is not a tax on the right 
to exist as a corporation. 13 It is not a qualifying 


Wisconsin Income was part of the 
surplus account, even though resolu¬ 
tion declared dividends out of profits 
exclusive of those derived from prop¬ 
erty located or business transacted in 
Wisconsin, corporation did not meet 
burden of proving that Wisconsin in¬ 
come was not used In payment of 
dividends and therefore corporation 
was subject to Wisconsin privilege 
dividend tax law.—Montgomery Ward 
dc Co v. Wisconsin Department of 
Taxation, supra. 

(2) On the other hand, where evi¬ 
dence showed that Delaware corpora¬ 
tion operating chain stores in Wiscon¬ 
sin declared dividend payable out 
of surplus representing accumulated 
earnings of many years derived from 
all states, statutory presumption that 
dividend was paid out of earnings of 
immediately preceding year was re¬ 
butted, and tax commission erred in 
computing excise tax under statute, 
in treating presumption as conclusive, 
and computing amount of dividend al¬ 
locable to Wisconsin on basis of per¬ 
centage of prior year’s earnings in¬ 
stead of percentage of Wisconsin in¬ 
come to the surplus out of which the 
dividend was declared—J. C. Penney 
Co. v. Wisconsin Tax Commission, 
29$ N.W. 186, 238 Wis. 69, 134 A.L.R 
908. 

4. TJ.S —U. S Rubber Co, v. Query, 
D.C.S C., 19 F.Supp. 191. 

Ala.—State v Southern Natural Gas 
Corp, 170 Bo. 178, 288 Ala. 81, af¬ 
firmed Southern Natural Gas Corp. 
v. State of Alabama, $7 S.Ct. 696, 
801 tTS. 148, 81 L Ed. 970—Inves¬ 
tors’ Syndicate v. State, 149 So. 83, 
227 Ala. 216. 

Mont.—State v. J. C. Maguire Const 
Co., 126 P^2d 433, 113 Mont. 324. 
N.M.—State ex rel. State Corp. Com¬ 
mission v Old Abe Co., 94 P.2d'l05, 
^3 N.M. 367. 124 A.L.R. 1086. ‘ 

Pa.—Commonwealth v. Quaker Oats 
Co.. 38 A.2d 343, 330 Ftt. 283, ap^ 
pent 'dismissed Quaker Oats CO. v 
Commonwealth of Pennsylvania, 65 1 
SiCh 867, 324 U.S. 327, 89 L.Ed 
1295,' iwhearinfr denied 66 S.Ct. 1012, 
834i U.S. 890, 89 L.Ed. 1427—Com¬ 


monwealth v. Baxter, Kelly & 
Faust, Com.Pl., 63 Dauph Co. 73— 
Commonwealth v. Columbia Gas & 
Elect. Corp., Com PI., 47 Dauph Co 
183. 

Tex.—American Refining Co. v. Sta¬ 
ples, ComApp, 269 S W. 420 

Utah—California Packing Corp. v. 
State Tax Commission, 93 P.2d 463, | 
97 Utah 367. | 

5. Mass —Atlantic Lumber Co. v. | 
Commissioner of Corporations and 
Taxation, 197 N.E. 525, 291 Mass. 
61. 

6. Ark—Arkansas & Memphis Ry 
Bridge & Terminal Co. v. State, 296 j 
S W. 378, 174 Ark. 420. 

Mich.—Holland Hitch Co. v. State, 
28 N.W 2d 242, 3J8 Mich 474. 

Tex —United North & South Develop¬ 
ment Co. v. Heath, Civ.App, 78 S. 
W.2d 650, error refused. 

7. Ala—Hollingsworth & Whitney 
Co. v. State, 1 So 2d 387, 241 Ala 
96—Consolidated Coal Co. v. State, 
183 So 650, 236 Ala. 489. 

Cal.—American States Water Service 
Co. of California v Johnson, 88 P. 
2d 770, 31 Cal,App.2d 608. 

Conn.—Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 Conn. 37. 

Mass.—United Shoe Machinery Corp. 
v. Gale Shoe Mfg. Co, 49 N.E.2d 
913, 814 Mass. 142—Commissioner 
of Corporations and Taxation v. 
Ford Motor Co., 33 N E 2d 318, 308 
Mass. 568, 139 A.L.R 936—Atlantic 
Lumber Co. v. Commissioner of 
Corporations and Taxation, 197 N 
E. 525, 292 Mass. 51, affirmed At-' 
lantic Lumber Co. v. Commissioner 
of Corporations and Taxation of' 
Commonwealth of Massachusetts, 
86 S.Ct. 887, 298 US. 553, 80 L.Ed 
1328—Judson Freight Forwarding 
Co. v. Commonwealth, 136 N.E. 376, 
243 Mass. 47. 

jMo —State v. Pierce Petroleum Cor¬ 
poration, 2 S.W.2d 790, 318 Mb 
1020 . > 

N.M.—Southern Pac. Co. y. State 
Coh>. Cofnmission of New Mexico, 
72 P.2d 15, 41 N.M. 556. 
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Pa —Commonwealth v American Gas 
Co., 42 A 2d 161, 352 Pa. 113. 

Utah.—California Packing Corp. v 
State Tax Commission, 93 P.2d 463, 
97 Utah 367. 

Tax on transfer of dividends 

Wis—J. C. Penney Co. v. Wisconsin 
Tax Commission, 298 N.W. 186, 238 
Wis. 69, 134 A.L R. 908. 

8. US —Stone v. Interstate Natural 
Gas Co.. CC.A.M1SS., 103 F.2d 644. 
certiorari denied Interstate Nat¬ 
ural Gas Co v. Stone, 59 S.Ct 1047. 

307 U.S 620, 83 L Ed 1499, affirmed 
60 S Ct. 292, 308 U S. 522, 84 L Ed 
442, rehearing denied 60 SCt. 381, 

308 US 639. 84 L.Ed 530. 

La—Rowley v Bird Island Trapping 
Co., 11 So.2d 653, 202 La. 273. 
Tarty involved In litigation with 
corporation could not properly com¬ 
plain of its failure to pay a fran¬ 
chise tax as a foreign corporation do¬ 
ing business within the state, since 
the statute was purely a revenue 
measure and only the state was con¬ 
cerned with compliance by the for¬ 
eign corporation —Rowley v. Bird Is¬ 
land Trapping Co, supra. 

9. Ala.—International Paper Co v 
Curry, 9 So.2d 8, 243 Ala. 228— 
Hollingsworth & Whitney Co. v 
State, 1 So.2d 387. 241 Ala. 96- 
Consol Ida ted Coal Co. v. State, 183 

50. 650, 236 Ala 489. 

10. Cal.—American States Water 
Service Co. of California v. John¬ 
son, 88 P.2d 770, 31 Cal.App.2d 606. 

Conn —Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 Conn. 37. 

11. Mass.—Atlantic Lumber Co. v. 
Commissioner of Corporations and 
Taxation, 197 N.E. 525, 291 M*ss 

51. 

18. U.S/ —Sweet v. All Package Gro¬ 
cery Stores Co., C.C.A.N.Y., 262 F. 
727, Affirmed 41 S.Ct. 148, 854 U.S. 
380, 65 L.Ed. 315. 

18* Mass. —Commissioner of Corpo¬ 
rations and Taxation v. Ford Motor 
Co., 33 NE.2d 31$, 308 M*iup. 568. 
139 XL.R. 986. 
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fee, 14 or a fee for an annual permit paid as a con¬ 
dition to the right to do business in the state, 16 and 
has b€$n distinguished from an entrance fee; 16 nor 
19 it a license 17 or privilege tax 18 imposed alike on 
natural persons and corporations for doing a speci¬ 
fied business; nor is it an income tax, 19 which is 
distinguished from an excise or franchise tax in that 
the income tax is a direct tax on income whereas 
the other is an indirect tax having no reference to 
income except as a means of measurement; 20 nor 
is it a property tax, 21 or tax on the privilege of 
owning property in the state; 22 nor is it in any 
sense a penalty. 23 It is not a tax on sales or inter¬ 
state transactions. 24 A franchise tax on a foreign 
corporation is to be distinguished from a capital 


stock tax in that the latter-ia ,a property tax which 
may be imposed only on corporations having prop¬ 
erty subject to the jurisdiction of the taxing au¬ 
thorities, whereas the former is a tax imposed, on 
the privilege of doing business which may be im¬ 
posed, even though the foreign corporation has no 
tangible property within the state employed in its 
business. 26 An annual tax on foreign corporations 
for the privilege of engaging in business in the state 
of so much for each thousand dollars par value of 
its issued capital stock represented by its property 
and business in the state is propertly called a 
“franchise” tax, since neither the property nor the 
capital stock is taxed, 26 and the fact that a foreign 
corporation’s intangibles as well as its tangibles are 


14. Ala.—Hoi 1 Ingrsworth & Whitney 
Co. v. State. 1 So 2d 387, 241 Ala 
96—Consolidated Coal Co. v. State, 
183 So. 650, 236 Ala. 489. 

15. Ala.—Consolidated Coal Co v. 
State, supra. 

16. Ala—International Taper Co v. 
Curry, 9 So 2d 8. 243 Ala. 228 

Ill —St Louis Southwestern Ry Co. 
v. Stratton, 187 NR. 498, 353 III. 
273, certiorari denied 54 S Ct 458, 
291 U.S 673, 78 L Ed 1062 
Distinction stated 

A foreign corporation qualifying to 
do business in the state is liable for 
an entrance fee regardless of whether 
it has any capital employed in the 
state at the time of entrance pro¬ 
vided it employs capital in the state 
at any time during the calendar year, 
whereas under constitution no fran¬ 
chise tax can be imposed unless capi¬ 
tal Is employed by the corporation in 
the state at the time liability for 
franchise tax accrues —International 
Paper Co. v. Curry, 9 So 2d 8, 243 
Ala. 228 

17. Ala.—Consolidated Coal Co. v. 
State, 183 So. 650, 236 Ala. 489. 

18. Ala.—Consolidated Coal Co v 
State, supra. 

19. Mass —Atlantic Lumber Co. v 
Commissioner of Corporations and 
Taxation, 197 N.E. 626, 292 Mass. 
61, affirmed Atlantic Lumber Co. v. 
Commissioner of Corporations and 
Taxation of Commonwealth of Mas¬ 
sachusetts, 66 S.Ct. 887, 298 U.S. 
563, 80 L Ed. 1328. 

Mont.—State v. J. C Maguire Const. 

Co., 125 P.2d 433, 113 Mont. 824. 
Tex.-—United North & South Develop¬ 
ment Co. v. Heath, Civ. App., 78 
S.W.2d 650, error refused. 

61 C.J* p 342 note 21. 

Income tax on foreign corporations 
see infra t 1098. 

Tax on transit* of dividends 
Wis.—J. C. Penney Co. v. Wisconsin 
Tax commission, 298 N.W. 186, 238 
Wls. 69, 134 A.LtR. 908. 


20. US—U S v. Philadelphia. B 
& W. R Co., D.CPa, 262 F. 188 

Measured by last year’s Income 

The “franchise tax” payable by a 
foreign corporation is not a direct 
tax on allocated net income in a giv¬ 
en year, but an annual tax for privi¬ 
lege of doing business within state 
measured by allocated net income ac¬ 
cruing from business transacted in 
state in preceding year —Union Twist 
Drill Co v. Harvey, 37 A.2d 389, 
113 Vt 493. 

21. Ala—Consolidated Coal Co v 
State, 183 So 650, 236 Ala 489- 
State v. Pullman-Standard Car Mfg 
Co, 179 So 541, 235 Ala 493 

Cal —American States Water Service 
Co of California v Johnson, 88 P 
2d 770. 31 Cal App 2d 606 
Mass.—United Shoe Machinery Corp 
v Gale Shoe Mfg. Co, 49 N E.2d 
913, 314 Mass 142—Judson Freight 
Forwarding Co v. Commonwealth, 
136 N.E 375, 243 Mass. 47. 

Mich—Chicago, Duluth & Georgian 
Bay Transit Co. v. Michigan Corpo¬ 
ration & Securities Commission, 
29 N.W.2d 303, 319 Mich 14 
Mo.—State v. Pierce Petroleum Cor¬ 
poration. 2 S.W.2d 790, 318 Mo. 
1020. 

Pa.—Commonwealth v. Ford Motor 
Co , 38 A.2d 329, 350 Pa. 236, appeal 
dismissed Ford Motor Co, v. Com¬ 
monwealth of Pennsylvania, 65 S. 
Ct. 857, 324 US. 827, 89 L Ed. 1395, 
rehearing denied 65 S.Ct. 1012, 324 
U S, 890, 89 L.Ed. 1437—Common¬ 
wealth v, Columbia Gas & Electric 
Corporation, 8 A 2d 404, 336 Pa. 
209—Commonwealth v. Charles S. 
Walton & Co, Com PI., 63 Dauph. 
Co. 279—Commonwealth v. Colum¬ 
bia Gas & Elect. Corp., Com.Pl., 47 
Dauph Co. 133. 

Tex.—United North & South Develop¬ 
ment Co. v. Heath, Civ.APP.* 78 S. 
W 2d 650, error refused. 

61 C.J. p 342 note 20. 

Although the value of property la 
the state may he m at e rial in deter¬ 
mining amount of the tax the frau- 
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chine tax is not a property tax —Con¬ 
solidated Coal Co. v. State, 183 So. 
650, 236 Ala. 489. 

Intangibles 

(1) A tax imposed on intangibles, 
^uch as notes and accounts receiv¬ 
able, is not a corporate franchise or 
privilege tax, but is an ad valorem 
property tax —National Distillers 
Products Corp v Glander, 80 N E 2d 
863, 150 Ohio St 229, reversed on oth¬ 
er grounds Wheeling Steel Corp v 
Glander. 69 S Ct 1291, 337 US 562, 
93 L Ed 1544, vacated on other 
grounds U S Gypsum Co. v Glander, 
69 S Ct 1527, first case. 337 U S 951, 
93 L Ed 1752, reversed on other 
grounds 69 S.Ct. 1527, second case, 
337 U S. 951, 93 L Ed 1752. 

(2) The mere fact that the in¬ 
tangibles of a foreign corporation, as 
well as its tangibles, are included in 
the valuation of its capital stock does 
not make a franchise tax imposed on 
such corporation a property tax, since 
the franchise tax is designed as an 
excise on a foreign corporation’s priv¬ 
ilege of doing business within the 
state, and the capital stock is mere¬ 
ly a factor in the legislative formula 
for determining the value of the priv¬ 
ilege —Commonwealth v. Eaglis Cor¬ 
poration, 47 A 2d 661, 354 Pa. 493. 

23. Ala —Consolidated Coal Co. v. 

State, 183 So 650, 236 Ala. 489. 

23. N Y.—People v. Tropical Fruit 
Corporation, 228 N.Y S. 189, 223 
App Div 864, affirmed 170 NHL 160, 
252 N.Y. 605 

24. Pa.—Commonwealth v. Quaker 
Oats Co, 38 A 2d 325, 350 Pa. 253, 
appeal dismissed Quaker Oats Co. 
v. Commonwealth of Pennsylvania, 
65 S.Ct. 857, 324 U.S. 627, 89 L.E4. 
1365, rehearing denied 65 S.Ct. 1012, 
824 U.S. 890, 89 L.Ed. 1437. 

25. Pa.-p-Commonwealth v. Ameri¬ 
can Gas Co., 42 A 2d 161, 352 Pa. 

28. N.M.—State ex rel. State Corp. 
Commission v. Old Abe Co, ( 94 P. 
2d ip5, 43 N.M. 367, 124 A.LR. 
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included iti the valuation of its capital stock does 
not make the franchise tax & property tax, since 
the capital stock value is merely a factor in the 
formula prescribed by the legislature for determin¬ 
ing the value of the privilege of doing business 
which is taxed. 27 

Franchise taxed as property . Where a franchise 
to do business in a state is assessable at its actual 
cash value and includes the actual exercise of the 
right to do business as a corporation in the state, it 
has been held to be subject to a property tax as in¬ 
tangible property. 28 

c. Presence within State 

Ordinarily, a foreign corporation must do business 
within the state in order to be subject to a franchise 
or privilege tax, and, where the statute so requires, must 
also employ part of its capital in the state. 


The power of the state to impose a franchise tax 
on a foreign corporation is dependent on its pres¬ 
ence within the state, 29 or on the situs within the 
state of the property used as a basis for computa¬ 
tion of the franchise tax. 80 It may be sufficiently 
present to be subject to a franchise tax where it 
has acquired a “commercial domicile” within the 
state, 31 or where the corporate assets used as a 
basis for computation of the tax have a “business 
situs” in the state, 32 and statutes requiring pay¬ 
ment of franchise and privilege fees as a condition 
of doing business within the state are intended to 
cover situations involving the payment of such fees 
by foreign corporations having either a business 
situs as to intangibles or a commercial domicile 
within the state. 33 


1086—Southern Pac. v. State Corp 
Commission of New Mexico, 72 P 
2d 16, 41 N.M. 556 

27. Pa.—Commonwealth v. Eaglis 
Corp., 47 A.2d 661, 354 Pa. 493 
Siegislativs reference 

Fact that the legislature in the ti¬ 
tle to amendatory act imposing a 
franchise tax on foreign corporations 
doing business in state had referred 
to the tax as a franchise tax, while 
not conclusive, was entitled to weight 
in determining nature of tax imposed 
by such statute.—Commonwealth v. 
Columbia Gas & Elec. Corp, 8 A.2d 
404. 336 Pa. 209, 131 A.L R. 927 


| within state bo as to authorize state 
to impose franchise tax on foreign 
corporation —U. S. Rubber Co. v. 
Query, D.C.S.C., 19 FSupp. 191. 

Prssenos by authorised instrumental, 
ity 

Foreign corporation must be pres¬ 
ent in state by some authorized in¬ 
strumentality acting for it in order 
to be engaged in "business of adver¬ 
tising by making displays in public 
places” in the state within meaning 
of statute imposing a license tax on 
one engaged in such business —Alex¬ 
ander Film Co. v. State, 44 So 2d 581, 
253 Ala. 439. 


‘'commercial domicile ,, in California, 
and, hence, dividend income received 
by company on corporate stock 
which was reasonably connected with 
its transportation business, could be 
included in measure of franchise tax 
under California Bank and Corpora¬ 
tion Franchise Tax Act, even though 
stock was held in New York—South¬ 
ern Pac Co. v McColgan, 166 P.2d 
81, 68 Cal App 2d 48 

32. NY —People ex rel Tobacco & 
Allied Stocks v Graves. 294 NY 
S 995, 250 App DIv 149, motion 
denied 297 N Y S 797, 251 App Div 
751, affirmed 14 N E 2d 821, 277 N. 
Y. 723. 

Stock oertifloates 

Where certificates of stock were 
kept within state for trading by for¬ 
eign corporation engaged in business 
solely within state, corporation was 
subject to franchise tax based on is¬ 
sued capital stock, as against conten¬ 
tion that substantially all corpora¬ 
tion’s assets were intangibles and 
that their taxable situs followed dom¬ 
icile of corporation, since certificates 
acquired business situs within state 
—People ex rel. Tobacco & Allied 
Stocks v Graves, supra. 

33. Mich.—Udylite Corp. v. Michi¬ 
gan Corp. and Securities Commis¬ 
sion, 29 N.W.2d 132, 319 Mich. 1. 

XHstlaotioa between business situs 
and commercial domicile 
Although distinction between 
‘'business situs 1 ’ and a "commercial 
domicile" of a corporation may be of 
consequence in passing on questions 
of corporation's liability for payment 
of ordinary taxes, It should not be 
applied in an overtechnlcSl sense to 
defeat the obvious result Intended by 
statute obligating corporations to pay 
a privilege fee as a condition of doing 
business in the state. —Udylite Corp. 
v. Michigan Corp. and Securities 
Commission, supra. 


28. Cal.—People v. Ford Motor Co., 
204 P. 217, 188 Cal. 8. 

61 C.J p 342 note 19. 

Franchises as property subject to 
tax generally see supra i 91. 

Xus franchise held taxable as ln~ 
tangible property of foreign corpora¬ 
tion.—Teche Lines v. Board of Sup'rs 
of Forrest County, 142 So. 24, 165 
Miss. 594, suggestion of error over¬ 
ruled 143 Bo. 486, 165 Miss. 594. 

22 . US —U. S. Rubber Co. v. Query, 
D C.S C., 19 FSupp. 191. 

Utah—First Security Corp of Ogden 
v State Tax Commission, 63 P.2d 
1062, 91 Utah 101. 

Assessment of franchise taxes see 
Infra 424, 468. 

Power to levy franchise tax on cor¬ 
porations in general see supra | 
134. 

Territorial limitations of power to 
tax see supra 9 11. 

Corporate activity 
Franchise tax on foreign corpora¬ 
tion is tax on exercise of its fran¬ 
chise in state for purposes of fran¬ 
chise, not incurred unless there is 
corporate activity in state during ^ax 
period.—State v. National Cash Cred¬ 
it Aifl’n, 141 So. 641, 224 Ala. 629. 

lfere ownership of proper ty within 
state does not constitute presence 


30. Ohio.—C. F. Kettering, Inc. v. 
Glander, 98 N E 2d 793, 155 Ohio 
St. 356. 

31. Cal —Southern Pac. Co. v. Mc¬ 
Colgan, 156 P 2d 81, 68 Cal.App.2d 
48 . 

Executive offices la state 

Where steamship company, which 
was incorporated in Indiana, and 
which operated steamships on the 
Great Lakes between ports in New 
York, Ohio, Michigan, Illinois, Min¬ 
nesota, and Canada, had its execu¬ 
tive offices in Michigan where all its 
officers and all but one of Its direc¬ 
tors resided, and steamships, on their 
regularly scheduled routes, did not 
enter any port in Indiana, company 
had its "commercial domicile*' in 
Michigan, and was subject to privi¬ 
lege fee in Michigan.—Chicago, Du¬ 
luth ft Georgian Bay Transit Co. v. 
Michigan Corp. ft Securities Commis¬ 
sion, 29 N W.2d 303, 819 Mich. 14. 
Fifty per osat of buslasM done la 
•tats 

Where railroad company, incorpo¬ 
rated In Kentucky, was not author¬ 
ized to do business in Kentucky, but 
did its business in California and six 
Othe* states, and over fifty per cent 
of its transportation business was 
dsas in California, company had its 
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Ordinarily & foreign corporation must carry on 
business within the state in order to become sub¬ 
ject to a franchise tax, 84 and, where the statute re¬ 
quires that the corporation must also employ capital 
within the state, both the doing of business and em¬ 
ployment of capital must concurrently exist. 35 Such 
a tax cannot be imposed on a corporation which is 
not engaged in business or employing capital in the 
state, 36 nor, although it has done business in the 
state, can it be so taxed if it has ceased to do busi¬ 
ness therein, 37 but a foreign corporation is not 
relieved of tax liability by a temporary shutdown 
of its plant. 38 

Broadly speaking, the condition of “doing busi¬ 
ness” within the franchise tax statutes implies that 
the foreign corporation is accomplishing activities 
within the state which the state might reasonably 
and with ordinary interstate comity interdict, 39 and 
the doing of which is a privilege requiring govern¬ 
mental consent and protection to be compensated by 
contributions, through taxation, to the state govern¬ 
ment. 40 Doing any sort of authorized business may 
be sufficient to subject a foreign corporation to a 
franchise tax on its capital employed in the state, 41 
and the mere presence of a clause in corporate con¬ 
tracts making them subject to approval by company 
officers in another state does not release a foreign 
corporation from compliance with state laws im¬ 


posing a tax on those doing business in the state. 48 
In passing on the question whether a foreign corpo¬ 
ration is doing business so as to be subject to fran¬ 
chise tax, the court will not draw any fine distinc¬ 
tions between corporate powers and corporate func¬ 
tions. 43 The important thing m determining wheth¬ 
er a foreign corporation is subject to franchise tax 
as engaged in business in the state is what it in 
facj, did, and not what it may be qualified to do ; 44 
and, although the fact that the corporation has 
qualified to do business within the state will be con¬ 
sidered in determining whether it is doing such busi¬ 
ness, 45 the mere fact that it is registered to do 
business in the state has been held insufficient to 
subject it to a franchise tax 46 On the other hand, 
where the tax is based on the right or privilege of 
doing business in the state, it may be imposed, al¬ 
though no business is actually done therein. 47 Un¬ 
der a statute subjecting a foreign corporation to a 
franchise tax for doing business, owning or using 
capital in the state, or holding a certificate of com¬ 
pliance with the laws of the state authorizing it to 
do business, it is not necessary that a corporation 
exercise all of such privileges in order to be subject 
to the franchise tax. 48 

Where a foreign corporation conducts a substan¬ 
tial part of its regular business within the state, it 
is doing business therein so as to be subject to a 


34. US—Birch v McColgan, DC 
Cal, 39 F Supp. 358 

35. N Y —People ex rel Manila 
Electric R & L Corp v Knapp, 
128 NE 892, 220 NY 602—Peo¬ 
ple v Roberts, 47 N E 974, 154 
NY 1. 

'‘Doing: business" and "employing 
capital" regarded as synonymous 
terms see supra S 188 a * 

36. Ala.—International Paper Co, v 
Curry, 9 So 2d 8, 243 Ala 228 

Del.—State of New York v Mahaffy, 
12 A 2d 389, 22 Del Ch 405, apply¬ 
ing New York law—Eisner v. Unit¬ 
ed American Utilities, Inc, 180 A. 
589, 21 Del Ch. 73, applying New 
York law. 

61 C J. p 342 note 34. 

37. Cal —People v Alaska Pac S S 
Co, 187 P. 742. 182 Cal. 202. 

61 C J. p 343 note 37. 

38. Ala —State v. National Cash 
Credit Ass’n, 141 So. 541, 224 Ala. 
629. 

39. U.S.—U. S. Rubber Co. v. Query, 
D.C S.C, 19 F Supp. 191. 

N.Y.—People ex rel. Manila Electric 
R. & Lt. Corp. v. Knapp, 128 N.B. 
892, 229 N Y. 602. 

40. U.S.—U. S. Rubber Co. v. Query, 
D.C.S.C., 19 F.Supp. 191. 


41. Ala—Hollingsworth & Whitney 
Co v State, 1 So 2d 387, 241 Ala 
96 

Manner In which capital shall be em¬ 
ployed 

There is no limitation in constitu¬ 
tion as to manner in which capital of 
foreign corporation shall be em¬ 
ployed in order to be within fran¬ 
chise tax base, and provision is differ¬ 
ent in material respects from require¬ 
ment that corporation shall qualify 
before doing business in state—Hol¬ 
lingsworth & Whitney Co v. State, 
supra. 

42. NY—American Sec. Credit Co 
v Empire Properties Corporation, 
276 NYS. 970, 164 Misc. 191 

43. Ala.—Hollingsworth & Whitney 
Co. v. State, 1 So.2d 387, 241 Ala. 
96. 

Regardless of whether the business 

is one of its regular oorporate func¬ 
tions, a foreign corporation may be 
subject to license tax where lt con¬ 
ducts in the state the business of bill 
posting or displaying advertisements 
in public places.—Alexander Film Co. 
v State, 44 So 2d 581, 253 Ala. 439. 

44. Mo.—State v. Shell Pipe Line 
Corp., 139 S.W.2d 510, 345 Mo. 1222. 

45. Vt.—Ruppert v. Morrison, 85 A. 
2d 584. 


46. US—Anglo-Chilean Nitrate 
Sales Corporation v State, 53 S. 
Ct 373, 288 US 218, 77 L Ed 710 

Pa—Commonwealth v American Su¬ 
gar Refining Co , 47 Pa Dist & Co. 
276, 53 DauphCo 219 

legislative intent 

Statute requiring foreign corpora¬ 
tion to establish office in state before 
being permitted to transact business 
therein and statute requiring foreign 
corporation engaged in business in 
state to pay an annual franchise tax 
do not disclose legislative intent to 
levy a franchise tax on foreign cor¬ 
poration authorized to transact busi¬ 
ness in state when it may not be do¬ 
ing so—State v. Shell Pipe Line 
Corp, 139 S.W.2d 510, 345 Mo. 1222- 
State v Phillips Pipe Line Co, 97 S. 
W 2d 109, 339 Mo 459, affirmed Phil¬ 
lips Pipe Line Co. v. State of Mis¬ 
souri, 58 S Ct. 53, 302 U S 642, 82 L. 
Ed. 499. 

47. Ark—Arkansas & Memphis Ry. 
Bridge & Terminal Co. v. State, 295 
S.W. 378, 174 Ark. 420. certiorari 
denied 48 S.Ct 85, 275 U S 548, 72 
L Ed. 419—State v. Chicago Land & 
Timber Co., 292 SW. 98, 173 Ark. 
234. 

48. Ohio—Pullman Co v Evatt, 68 
N E.2d 766, 144 Ohio St 295. 
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franchise tax^ 49 and in various cases foreign cor¬ 
porations have been held to be doing business, 60 
such as corporations making regular investments 
within the state, 61 corporations engaging in manu¬ 
facturing operations, 62 and corporations owning or 
leasing property, when considered in Conjunction 
with other matters. 63 The solicitation of business 
has been held to be "doing business." 64 On the other 
hand, various corporations have been held not to be 
doing business within the state, 66 such as corpora¬ 


84 C.J.S. 

tions collecting interest, 68 pr owning or leasing 
property. 6 ? , *■ 

Activities incidHtai to corporate organisation . 
The place of holding directors’ and stockholders’ 
meetings ordinarily is not determinative of whether 
a foreign corporation is doing business in the state 
within the contemplation of a franchise tax act, 58 
and, where its activities in the state are merely 
incidental to the corporate organization and the 
ownership of corporate assets, and are not exer- 
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49. Miss.—Southern Package Corp. 
v. State Tax Commission. 15 So 2d 
436. 195 Miss. 864. suggestion of 
error overruled 16 So.2d 856, 196 
Miss 864. 

N Y —Simms Petroleum Co v 

Graves, 286 NTS 686, 247 App 
Div. 851. 

Pa.—Commonwealth v American 
Sugar Refining Co, 47 Pa Dist & 
Co. 276, 53 Dauph Co. 219—Com¬ 
monwealth v. American Gas Co., 
Com.Pl., 54 Dauph Co. 115, affirmed 
42 A.2d 161. 352 Pa. 113 

50* Cal—People v Birch Securities 
Co, 196 P 2d 143, 86 Cal App 2d 
703, certiorari denied 69 S Ct 745, 
336 US 936. 93 L Ed 1095. 

N C —C T H Corporation v Max¬ 
well. 195 SE 36, 212 NC 803 
Okl.—Sunray Oil Corporation v. Ok¬ 
lahoma Tax Commission, 134 P.2d 
995, 192 Okl 159. 

Pa—Commonwealth v American Gas 
Co., Com PI, 54 Dauph Co 115, af¬ 
firmed 42 A 2d 161, 352 Pa. 113. 
Tenn.—R. J. Reynolds Tobacco Co v. 
Carson, 213 S.W 2d 45, 187 Tenn. 
157—Sealed Power Corp. v. Stokes, 
127 S W.2d 114, 174 Tenn. 493 

Piping gas 

Exercise of power granted to for¬ 
eign corporation to convey gas from 
outside state to consumers and dis¬ 
tributors within state, ownership of 
property connected with transmission 
of gas within state, acts of carrying 
gas and regulating flow thereof, and 
conduct of entire business of corpo¬ 
ration within state, constituted “do¬ 
ing business within state* 1 and “em¬ 
ployment of capital** therein within 
constitutional and statutory provi¬ 
sions imposing franchise tax on cor¬ 
poration doing business within state 
based on property employed in state. 
-—State v Southern Natural Gas 
Corp., 170 So. 178, 233 Ala. 181, af¬ 
firmed Southern Natural Gas Corp. v. 
Stats of Ala, 57 S Ct 696, $61 U.S 
146, $t L.Ed. 970. 

Timber operations 

(1) Foreign corporation, purposes 
of which were purchasing, holdliig, 
exchanging, and selling lands and 
timber, was engaged in “business’* or 
"occupation” within occupation or 
excise tax law sis' against contention 


that because corporation’s property 
was acquired prior to enactment of 
tax law and because corporation had 
done nothing with respect to it for 
several years other than caring for 
it and selling timber thereon, Its op¬ 
eration as carried on in two months 
did not constitute a business or oc¬ 
cupation within statute —Milwaukee 
Land Co v State, 61 P.2d 996, 188 
Wash. 52 

(2) Foreign corporation, organized 
to liquidate property of corporation 
within state, which entered into lease 
under which lessee was to cut and 
manufacture timber on such property 
acquired within state and pay lessor 
certain percentage of proceeds of 
lumber removed from property, was 
subject to franchise tax as doing 
business in state—Wisconsin Coosa 
Co. v. State, 165 So 838, 231 Ala 548 

51. NY.—People ex rel Tobacco & 
Allied Stocks v Graves, 294 NYS 
995, 250 App Div 149, motion de¬ 
nied 297 NYS 797, 251 App Div 
751, affirmed 14 N E 2d 821. 277 
NY. 723. 

Ohio —C F Kettering, Inc. v. Evatt, 
59 N E 2d 370, 144 Ohio St 419. 
Tex.—Ramsey v Investors Diversi¬ 
fied Services, Civ App , 248 S W.2d 
263, error refused no reversible er¬ 
ror. 

Buying mid selling stock 

N.Y.—People ex rel. Tobacco & Al¬ 
lied Stocks v Graves, 294 NYS. 
995. 260 App Div. 149, motion de¬ 
nied 297 N.Y S 797. 253 App Div. 
751, affirmed 14 N E 2d 821, 277 N. 
Y. 723. 

52. Ohio—Aluminum Co of Ameri¬ 
ca v. Evatt, 45 N E 2d 118, 140 Ohio 
St. 385—National Cash Register Co 
v. Evatt, 15 Ohio Supp 144, af¬ 
firmed in part and reversed in part 
on other grounds 52 N.EL2d 827, 145 
Ohio St. 697. 

53* Ala.—State v. Southern Natural 
Gas Corp., 174) So. 178, 233 Ala, 181, 
affirmed Southern Natural Gas 
Corp, v. Stale of Alabama, 57 S.Ct. 
59/6, 301 U.S. 148, 51 L*.Bd. 970. 

Beal estate dealer 
A foreign corporation, engaged 
chiefly in sale and distribution of 
pipe, but also In operation and leas¬ 
ing of real estate in state, as author- j 


ized by its charter, did not cease do¬ 
ing business or exercising its fran¬ 
chises in state by discontinuing pipe 
business therein, and* hence, remain¬ 
ed subject to franchise tax thereaft¬ 
er—Petition of John Maneely Co, 32 
A.2d 852, 21 N.J.Misc. 229. affirmed 
John Maneely Co v State Board of 
Tax Appeals, 37 A.2d 196, 22 N J 
Misc. 170. 

Beoeipt of rentals 

A foreign manufacturing corpora¬ 
tion which had certain dwelling hous¬ 
es on land where plant was being 
constructed, which it rented out and 
for which it collected rents, was “do¬ 
ing business” In state, so as to be 
subject to franchise tax-—Hollings¬ 
worth & Whitney Co. v. State, 1 SO 2d 
387, 241 Ala 96 

54. N J.—Gaines. Silvey & Nichols. 
Inc v State Board of Tax Appeals, 
6 A 2d 473, 122 N J Law 334, af¬ 
firmed 11 A 2d 28, 124 NJ.Law 128 

Insurance 

A foreign corporation which ob¬ 
tained state broker’s license to sell 
insurance was subject to state fran¬ 
chise tax as one **dolng business in 
state,” even though it was merely 
soliciting business and contracts of 
insurance between customer and in¬ 
surer were executed in foreign state 
—Gaines, Silvey & Nichols, Inc, v 
State Board of Tax Appeals, 6 A 2d 
473, 122 N.J Law 334, affirmed 11 A. 
2 d 28, 124 N J Law 128. 

55. U.S—Birch v McColgan, DC 
Cal., 39 F Supp 358 

N.Y.—People ex rel. Manila Electric 
R. St L. Corp. v, Knapp, 128 N E 
892, 229 N.Y. 502. 

Corporation, piping oil 
Mo —State v. Shell Pipe Line Corpo¬ 
ration, 189 S W.2d 510, 345 Mo. 
1222. 

56. Temporary deposit 

Collection of Interest and leaving it 
temporarily on deposit within state 
does not constitute doing business so 
as to render corporation liable for 
franchise tax-—Wisconsin Coosa Co. 
v. State, 165 So. 838, 231 Ala. 648. 

57. Ala*—Wisconsin Coosa Co. v. 
State, supra. 

56. < Pa.*—Commoriwealth v. Bagfis 
Corp., 47 A.2d 661, 8541 Pa. 493. 
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cised for the purpose of continued efforts in the pur¬ 
suit of profit and gain, it is not deemed to be doing 
business, 156 although it owns property Within the 
state ; eo but under statutes broadly defining the do¬ 
ing of business to include every corporate activity, 
the phrase is not confined m meaning to ordinary 
commercial activities. 61 

Combined income. A statutory provision which 
gives a group of affiliated corporations the right to 
be assessed for excise taxation on their combined 
net income, where they have filed a consolidated re¬ 
turn of such income to the federal government, ap¬ 
plies in case of foreign corporations only where the 
entire group filing such return is doing business in 
the state, 62 and, hence, where some of the corpora¬ 
tions are not subject to the statute, because not 
doing business in the state, an excise tax may be 
imposed on one or more of those which have earned 
income within the state, although the group as a 
whole has conducted business at a loss. 63 Such 
a tax is neither a property nor an income tax, but 


is an excise tax imposed for the privilege of having 
a place of business within the state*. 64 

Intra-state character. The term “business in the 
state,” as employed in a franchise tax act, refers 
to that transacted wholly within the state, 66 and 
does not include business across state lines. 66 On 
the other hand, the fact that its activities also in¬ 
volve interstate business will not preclude imposi¬ 
tion of a franchise tax on the intra-state business 
of a foreign corporation. 67 

Tangible property within state . Lack of tangi¬ 
ble property within the state does not necessarily 
free a foreign corporation from liability for a fran¬ 
chise tax. 68 If, however, a foreign corporation is 
engaged exclusively in interstate commerce so as 
to fall within rules governing the taxation of corpo¬ 
rations so engaged, as discussed in Commerce § 118, 
it is subject to a tax within the state only where 
it owns real property or tangible personal property 
in the state, which it uses m connection with its 
business. 60 A public service corporation, therefore, 


59. NT—People ex rel Manila 
Electric R & L Corp v. Knapp. 
128 NE 892, 229 N Y. 602 
61 C.J. p 343 note 35 

00. US —National Regulator Co. v 
Abco Boiler Corporation, DCNY, 
42 F.2d 712, affirmed, CCA, 42 F 
2 d 718. 

Holding* company 

Foreign holding corporation own¬ 
ing manufacturing plant in South 
Carolina which was leased to wholly 
owned subsidiary, which operated 
manufacturing plant, was not “doing 
business in state” of South Carolina, 
within statute imposing franchise tax 
on foreign corporation, entitling hold¬ 
ing corporation to injunction against 
collection of franchise tax —U S 
Rubber Co. v. Query, DCSC, 19 F 
Supp. 191. 

01. Miss—Stone v Memphis Natur¬ 
al Gas Co, 29 So 2d 268. 201 Miss 
670, affirmed 68 S Ct 1476, 335 U S 
80, 92 L Ed 1832. 

Statute construed 

(1) Under statute imposing fran¬ 
chise tax on foreign corporations 
“doing business” in state as defined 
to include each act, power, or privi¬ 
lege exercised and enjoyed in state 
as incident to, or by virtue of, powers 
and privileges acquired by nature of 
organisation, a foreign corporation 
is “doing business” in state and is 
taxable as soon as it gets ready to be 
active by having property there and 
enjoying protection of the state for 
it, And qualifies! formally by filing its 
charter &hd naming its agent for 
process service.—Stone v. Interstate 
Natural Gas Co., CCA Miss., 103 F. 
2d 544, affirmed Interstate Natural 
Gas Co. v. Stone, 60 S.Ct. 292, 308 U.S. 


522, 84 L Ed 442, rehearing denied 

60 SCt 381, 308 US 639, 84 L Ed 
530. 

(2) Under such statute, privilege 
and power of corporation to sue and 
be sued or to acquire and hold proper¬ 
ty as such are included within defini¬ 
tion of “doing business,” although, 
under the common and natural mean¬ 
ing of the words, a commercial activ¬ 
ity would be understood —Stone v. 
Interstate Natural Gas Co, CCA 
Miss, 103 F 2d 644, affirmed Inter¬ 
state Natural Gas Co v. Stone, 60 S. 
Ct 292, 308 US 522, 84 L Ed 442, re¬ 
hearing denied 60 SCt 381, 308 US. 
639, 84 LEd. 530. 

(3) Under further provision that 
payment of tax should be condition 
precedent to “right to continue busi¬ 
ness” in state, the phrase “continue 
business” means continue to do busi¬ 
ness in sense defined in statute — 
Stone v Interstate Natural Gas Co , 
CCA Miss , 103 F 2d 544, affirmed In¬ 
terstate Natural Gas Co v Stone, 60 
SCt 292, 308 US 522, 84 LEd 442, 
rehearing denied 60 SCt. 381, 308 U 
S 639, 84 LEd 530 

62. Mass —A. C. Lawrence Leath¬ 
er Co v. Commonwealth, 150 N.E 
851. 254 Mass 609. 

03. Mass —A C Lawrence Leather 
Co v. Commonwealth, supra 

61 C.J. p 353 note 89. 

64. Mass.—Commissioner of Corpo¬ 
rations & Taxation v. Ford Motor 
Co, 33 N.E 2d 318, 308 Mass. 558 

61 C.J. p 342 note 20 [a]. 

65. Mo—State v. Shell Pipe Line 
Corporation, 139 S.W.2d 510, 345 
Mo 1222. 

N M.—Southern Pac. Co. v, State 


f Corp Commission of New Mexico, 

72 P 2d 16. 41 NM 556 

Pa—Commonwealth v Baxter, Kel¬ 
ly & Faust, Com PI, 63 Dauph Co 

73 

00. N M —Southern Pac. Co. v State 
Corp Commission of New Mexico, 
72 P.2d 16, 41 N M 556 

No attempt to tax Interstate com¬ 
merce 

The franchise tax imposed on cor¬ 
porations doing business within state 
does not attempt to tax interstate 
commerce as such, the levy being an 
exaction which state requires as a 
recompense for its protection of lawt 
ful activities carried on within its 
borders by corporation, whether for¬ 
eign or domestic —Stone v Memphis 
Natural Gas Co, 29 So 2d 268, 201 
Miss 670, affirmed 68 SCt. 1475, 335 
US 80, 92 LEd 1832 

67. Pa—Commonwealth v. Kurz, 47 
Pa.Dist & Co. 613. 

68 . Pa—Commonwealth v American 
Gas Co. 42 A 2d 161, 352 Pa. 113. 

Dealing in intangibles 

A foreign subsidiary public utili¬ 
ties holding corporation, holding di¬ 
rectors’ meetings, keeping its securi¬ 
ties in bank deposit vault, receiving 
and distributing dividends, renting 
office, and in general conducting its 
authorized business, in common¬ 
wealth, was engaged in doing busi¬ 
ness therein within franchise tax act, 
even though such business involved 
dealing in intangibles rather than 
tangible property.—Commonwealth v. 
American Gas Co., supra. 

•9. U.S.—Adams Express Co. v 
Ohio State Auditor, Ohio, 17 SCt. 
604, 166 U.S. 185. 41 L Ed. 965. 

61 C.J. p 843 note 41, 
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which owns no property,and does no business in 
the state, is not subject to a franchise tax by rea¬ 
son of the fact that, in case of a foreign railroad 
company, its cars are frequently transported over 
railroads in the state, 70 or, m case of a navigation 
company, that its boats land and receive passengers 
and freight therein. 71 On the other hand, where a 
foreign corporation engaged in interstate commerce 
has a commercial domicile within the state, 72 or 
owns tangible property there, 73 it is subject to a 
franchise or privilege tax. 

Profit, A foreign corporation doing business 
in a state is subject to a franchise tax therein, even 
though its business may be unprofitable. 74 

dL Doing Business through Subsidiary; Lia¬ 
bility as Domestic Corporation 

The doing of business through a domestic subsidiary 
ordinarily does not subject a foreign corporation to a 
franchise tax where the subsidiary pays the tax. 

Where a company has paid its franchise tax as 
a foreign corporation it is not subject to a fran¬ 
chise tax assessed against domestic corporations, 75 
except where it carries on a local and domestic 
business entirely separable from its interstate busi¬ 
ness, 76 or where it has acquired the assets and is 
operating the business of a domestic corporation; 77 
and an additional tax imposed on a foreign cor¬ 
poration based on the income of a domestic corpo¬ 
ration whose assets the foreign corporation has ac¬ 
quired may be upheld as a tax for the privilege of 
employing within the state additional assets thus 
acquired. 73 Thus, under a statute requiring a cor¬ 


poration which has purchased the assets or franchise 
of another corporation to report the net income pf 
such other corporation and to pay taxes thereon, a 
foreign corporation which acquires the assets of a 
domestic corporation is liable for a franchise tax 
which would otherwise have been chargeable against 
the domestic company based on the profits realized 
by the domestic corporation from the sale of such 
assets; 79 but such tax cannot be based on income 
of the domestic company produced by separate as¬ 
sets employed in government work and not ac¬ 
quired by the foreign corporation, 80 or on the profits 
of the domestic company represented by dividends 
of the subsidiaries. 81 

Doing business through a domestic subsidiary 
does not subject a foreign corporation to liability 
for a franchise tax where the subsidiary pays such 
a tax, 82 but where the subsidiary fails to pay the 
tax, the foreign corporation will be held responsi¬ 
ble therefor. 83 

Liability of lessor, A foreign corporation which 
leases most of its property in the state to another 
company is liable for the tax where it retains its 
corporate franchise, seal, books, and some of its 
property, and agrees to maintain its organization, 
and to perform corporate acts to carry out the 
lease; 84 and it is not relieved therefrom by the 
fact that the state brings an action charging the 
foreign corporation with a violation of the trust 
laws in which a receiver is appointed to conduct its 
business until certain corporate abuses are correct¬ 
ed, 86 or by an agreement between the foreign cor- 


70. Ky —Commonwealth v. Union 
Pac. R Co, 283 SW. 119, 214 Ky 
339, 49 ALR 1091 

71. Ky—Commonwealth v Lee Line 
Co., 167 SW 409, 159 Ky. 476. 

72. Mich.—Chicago, Duluth & 
Georgian Bay Transit Co v Michi¬ 
gan Corp. & Securities Commis¬ 
sion, 29 NW.2d 303, 319 Mich 14. 

Steamships 

Even though Indiana steamship 
company paid property tax on Its 
steamships in Indiana, a privilege fee 
could be required of it in Michigan 
as a foreign corporation doing busi¬ 
ness In Michigan, as a condition of 
its doing business in Michigan pro¬ 
vided an undue burden on interstate 
commerce was not thereby Imposed.— 
Chicago, Duluth ft Georgian Bay 
Transit Co v Michigan Corp. ft Se¬ 
curities Commission, supra. 

73. Ky —State Tax Commission v. 
Central Greyhound Lines, 67 S.W. 
2d 35, 262 Ky. 300. 

74. Ala—Consolidated Coal Co v. 
State, 133 So. 660, 236 Ala. 439. 


75. Ky —Commonwealth v. Chesa¬ 
peake. etc, R Co, 87 SW 1077, 
120 Ky 678, 27 Ky L 1084 

76. Mass —Liquid Carbonic Co v 
Commonwealth, 121 NE 514, 232 
Mass 19, certiorari denied 39 S Ct 
259, 249 US 603, 63 L Ed 797. 

Taxation after merger 

Statute providing that foreign cor¬ 
poration, merged with domestic cor¬ 
poration, shall be deemed foreign cor¬ 
poration subject to franchise tax if 
over seventy-five per cent of consoli¬ 
dated company's capital is outside of 
state, was not violative of constitu¬ 
tional provision for franchise tax on 
domestic corporations —State v. At¬ 
lantic Coast Line R. Co., 144 So. 811, 
225 Ala. 648. 

77. Ky.—Commonwealth v. Southern 
Ry. Co., 237 S.W. 11, 193 Ky 474. 

78. N.Y.—Salisbury Axle Co. v. 

Lynch, 252 N.Y.S. 322* 233 App.IMv. 
49. 

78. N.Y.—Salisbury Axle Co. v. 

Lynch, supra. 

80. N.Y —Salisbury Axle Co. v. 

Lynch, supra. 
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81. N.Y.—Salisbury Axle Co. v. 
Lynch, supra. 

82. Ala—State v. National Cash 
Credit Ass’n, 141 So. 541, 224 Ala. 
629. 

83. Ala.—Consolidated Coal Co. v. 
State, 183 So. 650, 236 Ala. 489. 

A foreign ooal corporation, which 
purchased coal lands with machinery 
and appurtenances thereon in state 
and leased the properties on a royalty 
basis to its own subsidiary for the 
mining and marketing of coal was 
liable for franchise tax on the prop¬ 
erty thus employed as a foreign cor¬ 
poration, "doing business in the 
state," although the business was 
conducted wholly in the name of the 
subsidiary as lessee, in absence of 
payment by subsidiary oY tax on any 
portion of the property.—Consolidat¬ 
ed Coal Co. v. State, supra 

84. Kan.—State v. Independence Gas 
Co., 163 P 148, 99 Kan. 671, L.R.A. 
1917D 1070. 

85. Kan —State v. Independence Gas 
Co,'supra 
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poration and the other company with creditors, in 
which the state joins, stipulating that on certain 
payments, assignments, etc., property of the corpo¬ 
ration shall merge in that of the other company. 86 

e. Oomputation of Tax 

8ubject to constitutional restrictions, a franchise or 
privilege tax may be computed in accordance with any 
reasonable method prescribed by the legislature. 

Since a franchise or privilege tax on a foreign 
corporation is an excise tax, it may be computed 
according to any reasonable method the legislature 
may see fit to adopt, 87 provided it does not violate 
the constitutional requirements of uniformity and 
equality. 88 Since equality of treatment does not 
require identity of treatment, 89 a rate of taxation 
may be imposed on foreign corporations for the 
privilege of doing business within the state different 


$ 190 

from that applied to domestic corporations on a 
franchise granted by the state. 66 

In measuring the franchise tax imposed on for¬ 
eign corporations the legislature is not bound to 
seek out and apply every possible permutation and 
combination of measurement that might have some 
bearing on the value of the franchise. 91 The fact 
that the formula reflects the value of tax exempt 
securities does not invalidate it, since the tax is not 
on property but on a privilege or franchise; 92 the 
fact that the same allocating fractions are used in 
determining the base of the tax on the net income 
of foreign corporations does not render them inap¬ 
propriate for measurement of a franchise tax based 
on capital stock 93 The franchise tax or fee, how¬ 
ever, must bear some relation to the value of the 
privilege for which it is imposed, 94 and be appor¬ 
tioned in accordance with business or assets within 
the state, 95 and the computation may properly 
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86 . Kan—State v Independence Gas 
Co, supra. 

87. US—Atlantic Refining Co v 
Commonwealth of Virginia. Va, 58 
SCt 75. 302 US 22, 82 L Ed 24 

Mont —State v. J C Maguire Const 
Co. 126 P.2d 433, 113 Mont 324 
61 C J. p 344 note 54. 

Corporations as subject to franchise 
taxes and permissible amount 
thereof see supra 5 134 
Mode of assessment of franchise tax¬ 
es. 

On corporations generally see in¬ 
fra { 453 

On foreign corporations see infra 
{ 428 

Carrying out legislative Intent 

In computing the franchise tax on 
a foreign corporation, the statute 
imposing it must be so construed as 
to carry out the intention of the leg¬ 
islature, determined from the lan¬ 
guage used and the general purpose 
of the statute —Consumers Power Co 
v. State, 40 N.W 2d 766, 326 Mich 
643 

Method held reasonable 

(1) In general. 

N.M.—Southern Pac Co v State 
Corp Commission of New Mexico, 
72 P 2d 15, 41 NM 656 
Pa.—Commonwealth v Columbia Gas 
& Elec Corp , 8 A 2d 404, 336 Ta 
209, 131 ALE 927 

(2) Statute providing that corpora¬ 
tions should pay annually a license 
fee for carrying on business in the 
state in amount determined by tak¬ 
ing a percentage of the preceding 
year's income as the measure—State 
v. J C. Maguire Const. Co, 125 P 2d 
433. 113 Mont. 324 

Humber of shares Into which au¬ 
thorised stock is divided has no rela¬ 
tion to value of corporate property 
or business, and is unreasonable 


measure for fee imposed on foreign 
corporations —Chicago, M , St P & 
T R Co v Harmon, 295 P 762, 89 
Mont 1 

88. Ala—Penn Mut Life Ins Co. v 
State, 135 So 346, 223 Ala. 332 

Mo —State v Pierce Petroleum Cor¬ 
poration, 2 S W.2d 790, 318 Mo 
1020 

89. Pa—Commonwealth v Ford Mo¬ 
tor Co, 38 A 2d 329, 350 Pa 236, 
appeal dismissed Ford Motor Co 
v Commonwealth of Pennsylvania, 
65 SCt 857, 324 US. 827, 89 L Ed 
1394, rehearing denied 65 S Ct 
1012, 324 US. 890, 89 L Ed. 1437 

Xquallty 

(1) Statute was held to place do¬ 
mestic and foreign corporations on 
an equality with respect to payment 
of occupation tax —State v. Marsh, 
223 N W 126, 117 Neb 832 

(2) Equality and uniformity gener¬ 
ally see supra g§ 21-38 

90. Ind — State v Siosi Oil Corpora¬ 
tion, 199 NE 232, 209 Ind 394 

Pa—Commonwealth v Ford Motor 
Co, 38 A 2d 329, 350 Pa. 236, appeal 
dismissed Ford Motor Co v Com¬ 
monwealth of Pennsylvania, 65 S. 
Ct 857, 324 US 827, 89 L Ed 1394, 
rehearing denied 65 SCt 1012, 324 
US 890, 89 LEd 1437. 

61 C J p 344 note 56. 

91. Pa—Commonwealth v Ford Mo¬ 
tor Co , 38 A 2d 329, 350 Pa 236, ap¬ 
peal dismissed Ford Motor Co v 
Commonwealth of Pennsylvania, 65 
SCt 857, 324 US 827, 89 LEd 
1394, rehearing denied 65 'S Ct 1012, 
324 US 890, 89 LEd 1437. 

92. Pa—Commonwealth v. Ford Mo¬ 
tor Co, 38 A.2d 329, 350 Pa. 236, 
appeal dismissed Ford Motor Co 
v. Commonwealth of Pennsylvania, 
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65 SCt. 857, 324 US 827. 89 L Ed 
1394, rehearing denied 65 S Ct. 1012, 
324 US 890, 89 LEd. 1437. 

93. Pa —Commonwealth v Ford Mo¬ 
tor Co, 38 A 2d 329, 350 Pa. 236. 
appeal dismissed Ford Motor Co v 
Commonwealth of Pennsylvania, 65 
SCt 857, 324 US 827, 89 LEd 
1394, rehearing denied 65 S Ct 1012, 
324 US 890, 89 LEd. 1437. 

94. U S —Air-Way Electric Appli¬ 
ance Corporation v Day, Ohio, 45 
SCt 12, 266 US 71, 69 LEd 169. 

Ill —O'Gara Coal Co v Emmerson, 
166 NE 814, 326 Ill 18 
A.s reflected by report 

Purpose of statute providing for 
corporate franchise tax, and statute 
prescribing information which corpo¬ 
ration was to furnish in corporate 
franchise tax report, was to levy 
against corporation a tax commen¬ 
surate with value of privilege grant¬ 
ed. as that value was reflected by in¬ 
formation contained in corporate 
franchise tax report—United North 
& South Development Co v Heath, 
Tex Civ App , 78 S W 2d 650, error re¬ 
fused 

95. Ala—Dowling v. Texas Co, 26 
So 2d 590, 248 Ala. 96. 

Mass.—Commissioner of Corpora¬ 
tions and Taxation v Ford Motor 
Co, 33 N E 2d 318, 308 Mass 658 
Mich—In re Dodge Bros, 217 N.W 
777, 241 Mich 6C5 
Avoidance of double taxation 

The Franchise Tax Act evidences 
intent to determine such tax only 
from corporation's income from busi¬ 
ness done within state, assign to 
state for taxation portion of business 
reasonably attributable to state, and 
avoid double taxation.—California 
Packing Corp. v State Tax Commis¬ 
sion, 93 P.2d 463, 97 Utah 367. 
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take into account values as determined in the light 
of the integration of the business. 9 * The tax may 
be based on a percentage of the amount of capital 


stock of the foreign corporation 97 or of, its capital 
stock or capital employed within the state, 98 or 
on the nature of its business, 99 or on a proportion- 


Titwrtftti sales excluded 

Sales of motor vehicles from for¬ 
eign branches of foreign manufactur¬ 
er, which maintained local assembly 
plant, to foreign dealers were “inter¬ 
state commerce,” and, hence, receipts 
from sales could not be considered in 
computing local corporate excise tax 
—Commissioner of Corporations and 
Taxation v. Ford Motor Co„ 33 NE 2d 
318, 308 Mass 558. 

Proportion, of business 

Bus company doing interstate busi¬ 
ness was subject to franchise tax for 
proportion of franchise located in 
state, to be measured by proportion 
of its busses employed regularly 
therein.—State Tax Commission v 
Central Greyhound Lines, 67 SW.2d 
35, 252 Ky. 300 

96. Pa.r—Commonwealth v. Ford Mo¬ 
tor Co., 38 A 2d 829. 850 Pa. 236, 
appeal dismissed Ford Motor Co. v. 
Commonwealth of Pennsylvania, 65 
S.Ct. 857, 324 US. 827, 89 L Ed. 
1395, rehearing denied 65 S.Ct 1012, 
324 US. 890, 89 LEd. 1437—Com¬ 
monwealth v. Baxter, Kelly ft 
Faust, Com PL. 53 Dauph Co. 73. 

Component part of entire system 

State statute imposing franchise 
tax on certain corporations was held 
not construable as imposing tax on 
franchise in technical sense, but on 
all intangible property of such a cor¬ 
poration, not otherwise taxed, used 
in state as component part of corpo¬ 
ration’s entire system.—Western Un¬ 
ion Telegraph Co. v. Weaver, D.C. 
Neb.. 6 F.Supp. 493. 

IfMt of Integration 

Foreign corporation could not en¬ 
joy all the practical advantages of 
an Industrial unit, and, at the same 
time, deny for franchise tax purposes 
the Integration of the enterprise and 
the effect of that integration on its 
business activities in the state.— 
Commonwealth v. Ford Motor Co., 38 
A.2d 329, 350 Pa. 236, appeal dismiss¬ 
ed Ford Motor Co. v. Commonwealth 
of Pennsylvania, 65 S.Ct 857, 324 U. 
S 827, 89 LEd. 1895, rehearing de¬ 
nied 65 S Ct. 1012, 324 TJ.S. 890, 89 L. 
Ed. 1437. 

Foreign assets 

A state may give weight to foreign 
corporation’s property beyond the 
state boundaries, in determining val¬ 
ue of Intrastate privilege for purpos¬ 
es of taxation, since In so doing it is 
merely giving recognition to the real 
effect of the existence of such prop¬ 
erty dn the value of the privilege — 
Ford Motor Co. v. Beauchamp, Tex, 
60 S.Ct 273. 308 US. 331. 84 LEd 
804, rehearing denied 60 S.Ct 885, 308 
U B. M0, 84 L Ed. 031. 


97. Ill—American Can Co. v. Em- 

merson, 123 N.E 581. 288 Ill 289. 
Ind—State v. Siosi Oil Corporation, 

199 NE 232, 209 Ind. 394. 

61 C.J. p 344 note 57. 

The words “capital stock," as used 
in statute as to license fees on for¬ 
eign corporate stock, do not mean the 
measure of the assets or property of 
the corporation, but refer only to the 
actual paid-up stock The words 
mean the actual, issued, and paid-for 
stock, and not merely the authorized 
amount—State v Hull, 169 NW. 617, 
168 Wis. 269. 

Bonos or stock dividend 

Statute, providing for payment of 
additional license fee imposed on for¬ 
eign corporations for privilege of do¬ 
ing business in state, measured by 
number of shares of capital stock 
proportionate to amount of capital 
used and business done within state, 
on Increase of business done in state, 
as shown by annual reports, was not 
invalid as to corporation issuing com¬ 
mon stock as bonus with preferred 
stock or as dividend to prior common 
stockholders —State v. Siosi Oil Cor¬ 
poration, 199 NE 232, 209 Ind. 394. 

In cre ase and dsorsaas 

(1) Where foreign corporation, aft¬ 
er increasing its authorized capital 
stock and paying the franchise fee 
thereon, reduced its authorized capi¬ 
tal stock and thereafter again in¬ 
creased the amount of such stock to a 
figure not in excess of the amount 
on which fee had been previously 
paid, no additional franchise fee was 
collectible for such increase; and the 

| franchise fee liability of a corpora¬ 
tion increasing its authorized capital 
stock is to be determined with re¬ 
spect to the previous highest amount 
of such stock on which the franchise 
tax has been collected and not with 
respect to the amount of such stock 
immediately prior to such increase 
—Consumers Power Co v. State, 40 
N.W.2d 756, 326 Mich. 643. 

(2) Foreign corporation having 
paid maximum filing fee was held not 
liable for additional tax on filing of 
amendments showing Increase in 
capital stock.—General Motors Ac¬ 
ceptance Corporation v. McCallum, 10 
S.W.2d 687, 118 Tex. 46. 

(8) Statute was held to require 
foreign corporation to pay fee on pro¬ 
portion used in state of any increase 
in its capital stock, but not to re¬ 
quire foreign corporation, authorized 
to do business in state, and which has 
paid a fee on proportion of its capital 
then employed therein, to pay a fur¬ 
ther fee on Increasing proportion of 


its original capital so employed — 
Tri-State Telephone ft Telegraph Co. 
v. Holm. 200 N W 296. 160 Minn. 378 

(4) Statute imposing on foreign 
corporations license fee for privilege 
of doing business in state measured 
by number of shares of capital stock 
proportionate to amount of capital to 
be used and business done within 
state, with provision for additional 
fee on increase of $5,000 or more In 
proportion of business done in state, 
as shown by annual reports, was held 
valid.—State v. Siosi Oil Corporation, 
199 NE 232, 209 Ind 394. 

98. U.'S —National Leather Co. v 
Commonwealth of Massachusetts, 
Mass., 48 SCt. 534, 277 US 418, 
72 LuEd. 935. 

Ala.—State v Pullman-Standard Car 
Mfg Co. 179 So 641, 236 Ala. 493, 
117 A.LR. 498 

61 CJ p 344 note 58—37 C.J p 235 
note 98. 

Absence of discrimination 

(1) Where pipe-line corporation 
was doing business in state so as to 
be subject to franchise tax, it was 
competent for state to measure tax 
by capital employed within state, 
provided the tax was not so laid as to 
discriminate against interstate com¬ 
merce or otherwise lay a direct bur¬ 
den on it —Southern Natural Gas 
Corp. v. State of Alabama. Ala., 57 S 
Ct 696. 301 US. 148, 81 LEd 970 

(2) A judgment of the state su¬ 
preme court that a foreign gas cor¬ 
poration operating a pipe line 
through state and engaged exclusive¬ 
ly in interstate commerce was liable 
for a franchise or excise tax imposed 
on every corporation equal to one dol¬ 
lar and fifty cents for each one thou¬ 
sand dollars or fraction thereof of 
the capital used, invested, or employ¬ 
ed in the exercise of any power, priv¬ 
ilege, or right enjoyed by such cor¬ 
poration within the state was af¬ 
firmed —Memphis Natural Gas Co 
v. Stone. Miss , 68 S.Ct 1475, 385 U. 
8 . 80, 92 L Ed. 1832. 

Items entering into calculation 
The tax may be Imposed on the 
privilege of exercising corporate 
functions within the state as meas¬ 
ured by the amount of its capital em¬ 
ployed within the state, and m such 
case it is not levied on the several 
items entering into the computation. 
—State v. Pullman-Standard Car 
Mfg. Co., 179 So. 541, 235 Ala. 493, 117 
A.L.B. 498. 

99 . U.S.—^People of State of New 
Tork v. Latrobe. Del., 49 S.Ct. 877, 
279 U.S, 421, 73 L.Ed. 776, 66 A.LR. 
1341, rehearing denied 60 S.Ct. 79 
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ate amount of the net income, 1 or gross receipts, 2 
or it may “be based on the value of its property 
within the state. 2 

Where the franchise tax is measured by net 
earnings, it cannot be assessed where the corpora¬ 
tion derives no net earnings from business done 
in the state. 4 Statutes imposing a franchise tax 
on every foreign corporation doing business within 
the state to be measured by its net income do not 
impose a direct tax on allocated income, 5 but an 
annual tax for the privilege of doing business ; 6 
and, where the corporation has no net income with¬ 
in the state, it is not subject to taxation in excess of 
the minimum prescribed by the statute, 7 although it 
may be subject to the minimum franchise tax where 
it does business in the state. 8 

Where the tax is on the capital stock of the cor¬ 
poration, based on the proportion of property and 


business in the state, it must bear some relation to 
the value of the privilege granted, 9 and the basis of 
taxation cannot exceed the amount of the whole 
authorized capital stock. 10 The tax cannot be based 
on securities owned by the corporation which have 
no fair relation to the value of the franchise en¬ 
joyed within the state. 11 Ordinarily, it is invalid 
where it is based on the total capitalization of the 
foreign corporation, including property outside 
the state, 12 or where it is based on net income 
from all property including property outside the 
state, 13 regardless of the amount of the tax; 14 
but, where the whole amount of the capital 
stock is invested within the state, the tax may be 
based on the entire capital stock, although its value 
exceeds the value of the corporate property. 16 The 
state may include m the measure of the tax income 
from intangibles which have a situs in the state for 
tax purposes. 16 If the foreign corporation is also 


1. US —National Leather Co v 
Commonwealth of Massachusetts 
Mass. 48 SCt. 634. 277 US 413. 
72 L Ed. 935 

61 C J p 344 note 60 
liability of purchaser 

The liability of a foreign corpora¬ 
tion, which purchased a domestic cor¬ 
poration, for the unpaid tax on the 
income of the vendor, was not limited 
to income from assets actually trans¬ 
ferred—People ex rel Salisbury Axle 
Co v Lynch, 181 NE 460, 259 NY 
228 

Nat earnings 

(1) Where state was authorized to 
tax the business done within state by 
foreign company, it ^as competent 
to measure the tax by the net earn¬ 
ings of the business as w'ell as by the 
capital employed—Memphis Natural 
Orb Co v Beeler, Tenn . 62 S Ct 857, 
315 US. 649, 86 L Ed 1190 

(2) The basis of excise tax im¬ 
posed on foreign manufacturing cor¬ 
porations doing business in the state 
is net earnings and the basis of the 
franchise tax imposed on such corpo¬ 
rations is net worth and both taxes 
are exacted from such corporations 
for the privilege of doing business in 
the state,—American Bemberg Corp 
v. Carson, 219 S.W.2d 169, 188 Tenn 
263. 

2. U S.—National Leather Co v 
Commonwealth of Massachusetts, 
Mass, 48 SCt. 634, 277 U.S 413, 
72 L Bd. 936. 

3. Ill —State v. Illinois Cent. R Co , 
92 NE 814, 246 Ill. 188. 

61 C J p 344 note 61. 

4. Tenn.-*~Quicksafe Mfg Corpora¬ 
tion v. Graham, 29 S.W.2d 253, 161 
Tenn. 46 

B. Vt.—RUppert V. Morrison. 85 A 2d 
684—Union Twist Drill Co v. Har¬ 
vey. 37 A.2d 339. 113 Vt. 493. 


6. Vt—Ruppert v Morrison, 85 A 2d 
584 

7. Vt —Ruppert v Morrison, supra 

8 . Vt—Ruppert v Morrison, supra. 
Sales promotion 

Where foreign corporation which 
had not obtained certificate to do 
business in state, obtained certificate 
of approval from state liquor control 
board authorizing foreign corporation 
to sell malt beverages to local whole¬ 
salers by sales consummated within 
or without the state, and sold product 
to local independent wholesale malt 
beverage dealer only outside state, 
and sales agent of the foreign cor¬ 
poration made visits to the state in 
connection with advertising cam¬ 
paign to preserve and increase mar¬ 
ket for foreign corporation’s malt 
beverage, foreign corporation exer¬ 
cised privilege of conducting activi¬ 
ties within state even though deriv¬ 
ing no net income, and to that extent 
enjoyed benefits and protection of 
state laws, and assessment of mini¬ 
mum franchise tax under statute im¬ 
posing such tax on foreign corpora¬ 
tions doing business within the state 
was proper —Ruppert v Morrison, 
supra 

9. Ill —O’Gara Coal Co v. Emmer- 
son, 156 NE 814, 326 Ill. 18. 

10. N Y —People v. Roberts, 50 N 
Y'S 302, 27 App Div 400, affirmed 
52 NE 1125, 158 NY. 666-—People 
v. Roberts, 39 N Y.S. 448, 4 App. 
Dlv 288, affirmed 46 N E 1134, 151 
N.Y. 621. 

11. Pa.—Commonwealth v. Mundy 
Corp., 30 A.2d 87ft 846 Pa. 482. 

Incorporeal intangibles 

The act requiring annual reports to 
auditor general by foreign corpora¬ 
tion doing business and liable to tax¬ 
ation in commonwealth does not em¬ 
power commonwealth to levy capital 
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stock tax or franchise tax on securi¬ 
ties held and owned by such corpora¬ 
tion which have no fair relation to 
value of franchise enjoyed by corpo¬ 
ration in commonwealth, and such se¬ 
curities must be excluded from such 
taxes, since such securities are in¬ 
corporeal intangibles and as such are 
not within commonwealth’s taxing 
jurisdiction—Commonwealth v. Mun¬ 
dy Corp, supra. 

12 . US —St Louis Southwestern 
Ry Co v Emmerson, C C A Ill, 30 
P 2d 322, reversed on other grounds 
Stratton v St Louis Southwestern 
Ry Co. 61 SCt. 8. 282 US 10, 75 
LEd 135 

Cal—Perkins Mfg Co v Jordan. 254 
P. 551, 200 Cal 667—Southern Pac 
Co v McColgan, 156 P.2d 81, 68 Cal 
App 2d 48 

Authorized capital of foreign cor¬ 
poration cannot be measure of fee for 
doing intrastate business —Perkins 
Mfg Co v. Jordan, 254 P 551, 200 
Cal. 667. 

13. Cal —Southern Pac. Co v. Mc¬ 
Colgan, 156 P 2d 81, 68 Cal App 2d 
48 

14. U S —St. Louis Southwestern 
Ry Co v Emmerson, CCA III, 30 
P 2d 322, reversed on other grounds 
Stratton v St Louis Southwestern 
Ry Co, 51 SCt. 8, 282 US. 10. 75 
LEd. 135 

16. Ark—State v. Chicago Land & 
Timber Co, 292 SW. 98, 173 Ark 
234. 

16. Cal—Southern Pac. Co. v. Mc¬ 
Colgan, 156 P.2d 81, 68 Cal.App 2d 
48. 

Income from interstate ooamerot 

may be Included to the extent that 
it Is done within the state, as well as 
income from purely intra-state busi¬ 
ness.—Southern Pac Co v McColgan, 
supra. 
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engaged in interstate business, the tax may be 
measured in part by intangible assets arising ex¬ 
clusively from the conduct of interstate business 
but having a situs within the commonwealth, such 
as credits due from residents of the common¬ 
wealth ; 17 but it cannot be measured by a combina¬ 
tion of the total value of capital shares attributed 
to transactions in the state, and the proportion of 
net income attributed to such transactions. 18 

Capitalization fee. Where a foreign corporation 
pays its annual license fee, but through oversight 
neglects, on an increase of capital, to pay its 
capitalization fee, and the latter is not paid until 
several years after such increase, the capitalization 
fee is properly computed on the basis of the largest 
amount of capital used in the state during any year 
after the date of increase to the date of payment, 19 
as against the contention that the fee should be 
limited to the amount of capital proposed to be used 
in the state at the time when the capital was in¬ 
creased and the fee became payable. 20 

f 

§ 191. -Property in General 

Foreign corporations are subject to property tax on 
real or personal property having a tax situs within the 
state. 

In the absence of a constitutional or statutory 
provision to the contrary, whatever is property for 
purposes of taxation in the case of a domestic cor¬ 
poration, as discussed supra § 133, is property in 


the case of a foreign corporation, 21 and if situated 
within the state is subject to taxation like propcity 
owned by individuals or domestic corporations. 22 

Real property. A foreign corporation may be 
taxed on real estate owned by it within the state, 23 
but not on realty which is required by statute to 
be assessed as corporation stock, and is in fact 
owned by a local company, although occupied and 
used by the foreign corporation. 24 The validity of 
tax levies on the local realty of a foreign corpora¬ 
tion is not aflected by its dissolution. 26 

Personal property . For purposes of personal 
property taxes, a foreign corporation is regarded as 
a resident of the state in which it was incorpo¬ 
rated 26 As a general rule, a foreign corporation 
may be taxed on personal property owned by it 
within the state 27 In the absence of a statute to 
the contrary it may be taxed on personal property 
owned by it, which is located and used in its busi¬ 
ness within the state, 28 including movable property 
which it brings into the state to be there used and 
employed, as discussed infra § 192; but it cannot be 
taxed on personal property which is outside, or 
has never been brought into, the state, 29 or, it has 
been held, which is only temporarily within the 
state 30 It has been held that a national bank whose 
principal place of business is in another state can¬ 
not be taxed in the state on personal property which 
was acquired in a transaction at the bank’s principal 
place of business. 31 


17. Mass —Alpha Portland Cement 
Co v Commonwealth. 142 NE 782, 
248 Mass 166, reversed on other 
grounds 45 S Ct 477, 268 XJS 203, 
69 LEd. 916 

18. US —Alpha Portland Cement 
Co. v Commonwealth, Mass, 45 S 
Ct. 477, 268 US 203, 69 LEd 916 

19. Kan—Cities Service Oil Co v. 
Ryan, 113 P 2d 125, 153 Kan 709. 

20. Kan—Cities Service Oil Co. v 
Ryan, supra 

21. Ky—Commonwealth v. Walsh, 
106 S.W 240, 117 S.W. 398, 133 Ky. 
103, 32 Ky L 460. 

22. Ala—International Paper Co. v. 
Curry, 9 So 2d 8, 243 Ala. 228. 

61 C J. p 345 note 72. 

Building and loan surplus 

Assets held by federal savings and 
loan association in excess of those 
necessary to make investment shares 
worth par were property owned by 
association which should contribute 
to support of government that pro¬ 
tects it,—In re Hancock County Fed¬ 
eral Sav. 4b Loan Ass'n, 25 S.B,2d 543, 
125 W'Vfc. 426. 

23. N.J.—State v. Berry, 19 A. 665,. 


52 N J Law 308, affirmed 21 A. 490, 

53 NJ.Law 212 
61 C J p 345 note 73 

24. Ind —Michigan Cent. R. Co v 
Porter, 17 Ind 380 
61 C J p 345 note 74. 

28. Mich—Weber v. Enoch C Rob¬ 
erts Iron Ore Co, 258 NW 408, 
270 Mich. 38. 

26. DC—Hazen v. National Rifle 
Ass’n of America, 101 F 2d 432, 69 
App.DC. 339. 

27. Tex —Texas Land & Cattle Co 
v City of Fort Worth, Civ App , 73 
SW2d 860, error refused, appeal 
dismissed 55 S Ct. 658, 295 US 716, 
79 LEd 1672, rehearing denied 55 
SCt 913, 295 US. 769, 79 L.Ed. 
1710. 

61 C J. p 345 note 76. 

Intangible property see Infra 8 193. 
Rolling stock see infra f 192. 

Fiction of nonresident situs 
A corporation may not escape pay¬ 
ment of taxes on personal or tangible 
property within the state by main¬ 
taining a nonresident home office and 
thereby creating the fiction of a non¬ 
resident tax situs for such property. 
—Parke, Davis 4b Co. v. Cook, 31 S E 
2d 1 28, 198 Oa. 487, 156 A.L.R. 1360, 
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appeal dismissed 65 SCt 436, 323 US 
681, 89 L Ed 652 

28. Mass—Parker v. Rising Sun 
Street Lighting Co, 118 N.E. 871, 
229 Mass. 494. 

61 CJ p 345 note 78. 

29. Iowa.—State ex rel Board of 
R R. Com’rs of 'State of Iowa v 
Stanolind Pipe Line Co. 249 N.W 
366, 216 Iowa 436, certiorari denied 
State of Iowa ex rel. Board of 
Railroad Cora’rs of State of Iowa v 
Stanolind Pipe Line Co., 54 SCt. 
120, 290 U.S 684, 78 L.Ed 689. 

61 C J. p 345 note 80. 

Property beyond sovereign power 
If any personal property of a non¬ 
resident corporation is not in state, 
it is not subject to assessment or tax¬ 
ation in state, because property over 
which the sovereign power of the 
state does not extend cannot be made 
the subject of taxation.—Hart v. To¬ 
man, 26 N.E.2d 601, 373 Ill. 462. 

30. U.S.—Tamble v. Pullman Co, 
Tenn., 207 F. 30, 124 C.C.A. 690. 

61 C.J. p 346 note 81. 

31. Wash.—Chase Nat. Bank of City 
of New Tork v. Spokane County, 
215 P. 374, 125 Wash. L 
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Property held in'trust for a foreign corporation, 
as in the case of property similarly held for a pri¬ 
vate beneficiary, as discussed supra § 100, is taxable 
against the trustees in the state where it is so 
held, 32 as in the case of property or money in the 
hands of a receiver. 33 

§ 192. - Movable Property; Rolling 

Stock 

Movable property, such as rolling stock, belonging 
to a foreign corporation is taxable where It has acquired 
a situs within the state. 

Like personal property in general, a state may tax 
movable personal property of a foreign corporation, 
which it brings into the state and regularly and 
habitually uses in its business there, 34 although it 
has its actual use only in connection with other 
parts of a system. 36 

Rolling stock and equipment. Subject to consti¬ 
tutional restrictions, 36 a state may tax the rolling 
stock of a foreign railroad corporation which is 
habitually used and operated within the state, 37 or 
it may tax the cars of another foreign corporation 
which furnishes them for such habitual use by a 
railroad company, 33 such as sleeping cars, 39 or oil 
tank, fruit, or refrigerator cars, 40 even though such 
rolling stock or cars are used in interstate com¬ 
merce, as discussed in Commerce § 109. While it 
has been held that migratory property of corpora¬ 
tions finding temporary domicile in a state during 
the course of the tax year and while there receiving 
the protection afforded all other personalty should 
bear its fair share of the personal property tax, 41 


it has also been held that rolling stock or cars which 
are only temporarily within the state do not acquire 
a taxable situs and therefore are not taxable there¬ 
in. 42 Where the tax i 9 imposed on “operating 
cars” during their sojourn within the state, the own¬ 
ership of the cars or freight is immaterial, 43 as is 
the extent of activity, 44 but only those cars entering 
the state are taxable. 46 Where it is provided by the 
state constitution that rolling stock operated in the 
state, the owners of which have no domicile therein, 
shall be taxed for state purposes, a statute imposing 
a tax on such rolling stock of a corporation having 
no domicile within the state is effective, although 
the statute does not adopt the constitutional defini¬ 
tion of domicile, 46 and although the foreign cor¬ 
poration does not have a designated agent for the 
service of civil process within the state, 47 and ap¬ 
plies to a foreign corporation although it has des¬ 
ignated a place of business and an agent to receive 
service of process, since this does not give it a dom¬ 
icile in the state for taxation purposes. 48 Constitu¬ 
tional provisions imposing a tax on the value of the 
property of car loaning companies have been held 
applicable to foreign corporations engaged in the 
business of furnishing privately owned railroad cars 
to shippers. 49 

§ 193. - Intangible Property in General 

As a general rule, intangible personal property of a 
foreign corporation is subject to a property tax if it 
has a business situs within the state or if the corpora¬ 
tion has a commercial domicile therein. 

Subject to the general rules governing the taxa¬ 
tion of property of nonresidents, discussed supra 


Taxation of property of national 
hanks in general see supra §3 150- 
155 

38. Md—Baltimore City Appeal Tax 
Ct. v. Gill, 50 Md 377. 

61 C J. p 346 note 84. 

33. Conn—Pope v Town ajid City 
of Hartford, 74 A. 751, 82 Conn 
406. 

61 C J. p 346 note 85. 

34. US —American Refrigerator 
Transit Co v Hall, Colo., 19 S Ct. 
599. 174 US 70, 82, 43 L Ed. 899. 

61 C J p 346 note 87 
(Situs of boats for tax purposes see 
supra i 115. 

35 . US—Illinois Cent. R. Co. v. 
Greene, Ky. 37 S Ct. 697, 244 U.S. 
555, 61 L Ed 1309—Tamble v. Pull¬ 
man Co., Tonn, 207 F. 30. 

36. Mont.—State v. North Am Car 
Corp., 164 P.2d 161, 118 Mont. 183. 

37 . Ky.—Baltimore & Ohio R Co v. 
Commonwealth, 196 S.W. 35, 177 
Ky. 666. 

•61 C.J. P 346 note 89. 


38. Ark—State v American Refrig¬ 
erator Transit Co , 237 S.W. 78, 151 
Ark 581 

Ill—Appeal of Union Tank Line Co, 
68 NE 504, 204 Ill 347, 98 Am S R 
221 

39. Ky —Covington v. Pullman Co , 
89 SW. 116, 121 Ky. 218, 28 Ky L. 
199 

61 C J. p 346 note 91. 

Property tax 

The tax paid by foreign corpora¬ 
tion engaged in sleeping car business 
in state under statute imposing tax 
on every sleeping car, freight line, 
and equipment company doing busi¬ 
ness in state in proportion that value 
of capital stock of such company rep¬ 
resented capital and property owned 
and used in state is a property tax, 
and does not preclude imposition of 
a franchise tax —Pullman Co. v. 
Evatt, 58 N.E.2d 766, 144 Ohio St. 
295. 

40. Okl.—Pottawatomie County v. 
Armour & Co., 40 P.2d 1096, 170 
Okl 634, followed in Pottawatomie 
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County v Union Tank Car Co, 40 
P 2d 1097, 170 Okl 535 

61 C J. p 346 note 92 

41. Ohio—Armour & Co v. Glander, 
BT A, 94 NE2d 117 

43. Ky—Commonwealth v. Union 
Pac R Co, 283 S W. 119, 214 Ky. 
339, 49 ALR 1091. 

61 C J p 347 note 94. 

43. Ohio—Armour & Co. v. Glander, 
BT A, 94 NE2d 117. 

44. Ohio —Armour & Co. v. Glander, 
supra 

4B. Ohio—Armour & Co. v. Glander, 
siy>ra. 

48. U S.—Simms Oil Co. v. Day, C C 
A La., 31 F.2d 506, certiorari denied 
49 S Ct. 514, 279 U.S. 874, 78 L Ed 
1009. 

47. U S.—Simms Oil Co. v. Day, su¬ 
pra. 

48. U.S.—'Day v. Simms Oil Co., 23 
F.2d 928. 

4fc CaL—People v. Keith Ry. Equip¬ 
ment Co., 161 P.2d 244, 70 C&LApp 
2 d 889. 
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§§ 107-120, in the absence of statute, intangible 
personal property such as credits, Accounts receiv¬ 
able, investments, securities, etc:, of a foreign cor¬ 
poration, as a general rule are taxable only in the 
state where the corporation has its domicile, 60 and 
it liras been held that where the property has ac¬ 
quired a situs for purposes of taxation in such 


state it cannot be taxed in another state in which 
the company haS its executive offices. 61 Such in¬ 
tangible property, however, even though it is not 
evidenced in writing, 62 may acquire a business situs 
so as to be taxable in another state, by its use and 
accumulation from business done in that state 68 
or by the company acquiring a commercial domicile 


50. Mich —Reliable Stores Corpora¬ 
tion v. City of Detroit, 244 N.W 
208, 260 Mich. 2. 

Neb—Massey-Harris Co. v Douglas 
County, 10 N.W.2d 346, 143 Neb. 
547, 

Okl — Corpus JUrls quoted la State v 
Atlantic Oil Producing Co., 49 P.2d 
534, 536, 174 Okl 61. 

Pa—Commonwealth v. Mundy Corp , 
30 A.2d 878, 346 Pa 482. 

61 C.J. p 347 note 4. 

Past profits 

After having permitted Ohio corpo¬ 
ration and its predecessor corpora¬ 
tions to take in the profits from sale 
of Michigan iron ore in a long course 
of previous years and reinvest such 
profits in intangible property in Ohio, 
When there was no intangible tax 
law in Michigan, the state of Michi¬ 
gan could not pursue such past-ac¬ 
quired profits with an intangible tax 
merely because in years gone by such 
intangibles were acquired because of 
past profits arising from Michigan 
business —Cleveland-Cliffs Iron Co 
v. State of Mich Dept of Revenue, 
45 N.W.2d 46, 329 Mich. 226. 

51. Okl — Corpus juris quoted in 
State v Atlantic Oil Producing 
Co, 49 P.2d 534, 536, 174 Okl 61. 

61 C J p 347 note 5 

52. Okl.— Corpus Juris quoted in 

State v. Atlantic Oil Producing Co, 
49 P 2d 534, 536, 174 Okl. 61 
61 C J P 347 note 6. 

53. Ga.—Suttles v Owens-Illinois 
Glass Co., 59 S E 2d 392, 206 Ga. 
849 —Colgate-Palmolive-Peet Co. v. 
Davis, 27 S E 2d 326, 196 Ga 681. 

Mont —Commercial Credit Co, v. 
O'Brien, 140 P 2d 637, 116 Mont 
199, appeal dismissed 65 S Ct 75, 
323 US 665, 89 LEd. 641. 

N J —Household Finance Corp. v. 
State Board of Tax Appeals, 196 A. 
219, 119 N.J Law 230. 

N.C—Mecklenburg County v Sterchl 
Bros. Stores, 185 S.E 454, 210 N.C. 
79. 

Okl — Corpus Juris quoted lu St&te v. 

' Atlantic Oil Producing Co , 49 P.2d 
534, 536. 174 Okl. 61. 

Pa.-—Appeal of General Acc., Fire & 
Life Assur Corp, 32 Pa.Dist. & Co. 
118—-Commonwealth v. Eaglis 

Corp., Com Pi, 55 Dauph.Co, 856, 
reversed op other ground* 47 A. 2d 
661, 354 Pa. 493. 

Tex.—Reagan County Purchasing Co. 
V. Stat*,. Clv.App., 110 S.W.Jd 1104, 
error refused.* r 

W.Va.—In re Wheeling Steel Corpo* 


ration Assessment, 177 S E 535, 115 
W.Va 653, 104 ALR 802, affirmed 
Wheeling Steel Corporation v. Fox, 
56 SCt 773, 298 U.S 193, 80 LEd 
1143, rehearing denied 57 S Ct 4, 
299 U S 619, 81 L.Ed 456. 

61 C.J. p 347 note 8 

Business situs held shown 

(1) "Business situs" of intangibles 
for taxation is situs acquired for tax 
purposes by a foreign corporation 
carrying on more or less permanent 
business in state or arising when 
notes, mortgages, tax sale certifi¬ 
cates, etc, are brought into state for 
more than temporary purpose and de¬ 
voted to business use therein —Meck¬ 
lenburg County v Sterchl Bros 
Stores, 185 S E 454, 210 N.C 79 

(2) County in which foreign corpo¬ 
ration had store was “business situs." 
at which intangibles owned thereby, 
such as solvent credits under condi¬ 
tional sales contracts, were taxable 
—-Mecklenburg County v. Sterchl 
Bros Stores, supra. 

(3) Where foreign corporation, 
owning controlling interest in stock 
of banks located in several states, 
kept stock certificates in state where 
it maintained offices, held stockhold¬ 
ers' and directors' meetings, received 
dividends from subsidiaries and dis¬ 
bursed dividends on its own stock, 
stock certificates owned by it had 
“business situs" in such state and 
Were subject to taxation by it —First 
Bank Stock Corporation v. State of 
Minnesota, Minn, 57 S Ct. 677, 301 
US. 234, 81 L.Ed. 1061, 113 ALR 
228. 

(4) Notes held by Delaware corpo¬ 
ration engaged in business of lending 
money, incorporator and stockholders 
of which never were in Delaware but 
who transacted business in Fort 

| Worth, acquired situs therein enti¬ 
tling city to tax such notes notwith¬ 
standing notes were temporarily de¬ 
posited in state other than Texas — 
Texas Land & Cattle Co. v City of 
Fort Worth, Tex Civ App., 73 S W 2d 
860, error refused, appeal dismissed 
55 S.Ct. 658, 290 U*S. 716, 79 LEd. 
1672, rehearing denied 55 S.Ct. 913, 
290 U.S 769, 79 L Ed 1710 
gwlMii situs held not shows 

(1) In general. 

Miss.—Gulley v. C. I. jr. Corporation, 
160 So 367, 168 Miss. 268. 

Ohio.—Blue Diamond Coal Sales Co. 
v. Evatt, 16 Ohio Supp. 176. 

(2) Intangible personal property of 
foreign corporation licensed to do 
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business in state was not taxable un¬ 
der state law as having acquired lo¬ 
cal "business situs," even though all 
corporation's business was done in 
state and all stockholders resided 
therein, where such property, consist¬ 
ing of cash, stocks, and bonds, was 
held outside state as an investment 
and was not used in business trans¬ 
acted by corporation therein.—Chest¬ 
nut Securities Co v Oklahoma Tax 
Commission. 48 P 2d 817, 173 Okl 369 

(3) Intangible property of nonres¬ 
ident corporation, engaged in produc¬ 
tion and sale of natural gas and man¬ 
ufacture and sale of carbon black, 
which maintained executive offices 
and chemical laboratory and operat¬ 
ed gas wells within state, had not ac¬ 
quired a situs within state which 
would justify levying of ad valorem 
property tax thereon where none of 
carbon black factories were located 
in state and less than two and one- 
half per cent of natural gas produc¬ 
tion was in state—In re United Car¬ 
bon Co. Assessment, 190 S E 640, 118 
W.Va. 348. 

(4) Where accounts receivable 
owned and held by a nonresident cor¬ 
poration arose out of sales of goods 
made to residents of state on orders 
taken by agents of seller who main¬ 
tained offices within state, but which 
orders expressly provided that they 
were subject to approval by the home 
office, that title to goods sold there¬ 
under would pass to purchaser on de¬ 
livery to common carrier outside of 
state and that no business was con¬ 
ducted in state, the accounts receiv¬ 
able were not subject to state and 
county taxes in state.—Suttles v 
Owens-Illinois Glass Co., 69 S E 2d 
392, 206 Ga. 849. 

(5) The maintenance by foreign 
corporation of an agency within state 
for purpose merely of protecting se¬ 
curity and ultimate liquidation of in¬ 
debtedness due corporation, the pa¬ 
pers themselves being sent into state 
only when needed for collection, re¬ 
newal, or foreclosure, was not such a 
use of notes within state as an in¬ 
cident of property owned or of a busi¬ 
ness conducted in state so as to give 
taxable situs within state.—Davis v. 
Penn Mut. Life Ins. Co., 41 S E.2d 
406, 201 Ga. 821, certiorari denied'67 
S.Ct. 1813, 881 U.S. 829, 91 L.Ed. 1844 

(6) Where Intangibles of foreign 
corporation consisting of securities 
or documentary evidences thereof had 
never been phyeidhlly located in jplor- 



84 tf/j.S. 


TAXATION 


S 193 


in the state. 54 The business situs trf credits for 
tax purposes with respect to foreign corporations is 
connected with the idea of more or less (permanency 
of the location of the credits, or with a purpose to 
incorporate them when collected into the mass of 
property in the state. 66 

Where a foreign corporation is conducting a 
business within the state, credits arising from such 
business have been held to have a taxable situs 
within the state; 56 but where the credits do not 


arise front its local business, they may lade a situs 
within the state. 57 The maxim of mobilia sequuntur 
personam does not preclude imposition of a tax on 
intangible property owned by a foreign corporation 
by the state of the business situs for the advantages 
enjoyed by the owner in such stated 8 Under the 
business situs rule when a corporation carries on 
its activities in a foreign state and uses its intangi¬ 
bles there, it should pay a tax for the protection 
and benefits received from the laws of such state. 68 


Ida and had never been controlled 
from within Florida, no accounting 
records of them had been kept in 
Florida, and no dividends frbm them 
had been received in Florida, such 
intangibles did not acquire a “busi¬ 
ness situs’* In Florida for taxation 
purposes; and fact that Delaware 
corporation’s intangibles consisting 
of securities and documentary evi¬ 
dence thereof allegedly had not been 
taxed in Delaware or in New York, 
where corporation maintained its 
principal office, was immaterial in 
determining taxability of such intan¬ 
gibles in Florida—Gay v Bessemer 
Properties, 32 So 2d 587, 169 Fla 729. 

Chief plaoe of business 

Intangible property of foreign cor¬ 
poration which has chief place of 
business in state may be taxed in 
such state, where not shown to be 
primarily liable for taxation in some 
other Jurisdiction—In re Wheeling 
Steel Corporation Assessment, 177 S 
H 5S6. 116 WVa 653. 104 ALR 
802, affirmed Wheeling Steel Corpo¬ 
ration v Fox, 66 SCt 773, 298 US. 
193, 80 LEd 1143, rehearing denied 
57 SCt. 4, 299 US 619, 81 LEd 456 

location of physical •vidsnos 

In order to authorise application of 
business situs rule, the physical evi¬ 
dence of the Intangibles need not be 
located in business Bitus state — 
Southern Pac Co v McColgan, 15C 
P 2d 81. 68 Cal.App 2d 48. 

X& Xsntuoky 

(1) At one time the “business situs 
doctrine” did not apply —Commercial 
Credit Co v. Commonwealth ex rel 
Oates, 178 S W.2d 188, 296 Ky 826- 
Commonwealth v Sun Life Assur. Co 
of Canada, 170 S W 2d 890, 294 Ky 
19. 

(2) Where subsidiary selling cor¬ 
poration qualified to do business in 
Kentucky, on selling merchandise 
which it purchased from foreign par¬ 
ent manufacturing corporation on 
credit, transferred contracts or ac¬ 
counts receivable arising from sales 
by it to manufacturing corporation 
as credits on its accounts for mer¬ 
chandise purchased by it, the intangi¬ 
ble receivables so transferred did not 
acquire business situs in Kentucky 
for taxation.—Board of Tax Sup’rs of 


Jefferson County v. Baldwin Piano 
Co., 178 S.W.2d 212, 296 Ky. 673. 

64. U.S.—Memphis Natural Gas Co. 
v. Beeler, Tenn, 62 S.Ct. 857, 316 
US 649, 86 LEd. 1090 
Minn—Cargill, Inc, v Spaeth, 10 N. 

W.2d 728, 216 Minn. 640. 

Okl — Corpus Juris quoted in State 
v. Atlantic Oil Producing Co., 49 
P.2d 534, 536, 174 Okl. 61 
Va.—Commonwealth v. United Ciga¬ 
rette Mach. Co, 89 SE 935, 119 
Va. 447. 

55. Miss—Gulley v. C I T. Cor¬ 
poration, 150 So 367, 168 Miss. 268 

56. US —Commonwealth v. Imperial 
Coal Sales Co, Va., 55 SCt. 12, 
293 U S 15, 79 LEd. 171. 

Ga—Northwestern Mut Life Ins. 
Co v Suttles, 38 S E 2d 786, 201 
Ga 84, certiorari denied 67 S.Ct. 
490, 329 US 801, 91 LEd 685, re¬ 
hearing denied 67 SCt 681, 329 
U.S 835, 91 LEd 707. 

Loan business 

(1) Where a nonresident insurance 
company employed a loan agent in 
state to solicit and submit applica¬ 
tions for loans and make reports con¬ 
cerning applicants and proffered se¬ 
curities, and in all negotiations with 
respect to loans the company dealt 
with applicants by communications 
passing through agent, so that all 
'oan contracts were finally executed 
In state, company was conducting & 
loan business in state, and hence 
credits arising from loans had a tax¬ 
able situs in state —Northwestern 
Mut Life Ins Co v. Suttles, supra 
—Suttles v Northwestern Mut. Life 
Ins. Co, 19 S E 2d 396, 193 Ga. 495, 
143 A.L R 343, opinion supplemented 
on other grounds 21 S.E.2d 696, 193 
Ga. 495, 143 ALR. 343 

(2) A nonresident company which 
did in fact conduct a local loan busi¬ 
ness in state through its agent could 
not deprive state of its authority to 
tax by limiting the authority of its 
agent, and tax situs in state of cred¬ 
its arising from loans was not af¬ 
fected by fact that management and 
control were vested in officials of 
company at home office, that company 
kept no money in state, or that notes 
and security deeds were not kept in 
state—Northwestern Mut. Life Ins. 
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Co. v. Suttles, supra—Suttles ▼. 
Northwestern Mut. Life Ins. Co., su¬ 
pra. 

57. Ga.—Davis v Metropolitan Life 

Ins. Co., 26 S.E 2d 618, 196 Ga. 304 

Loan business 

(1) Where a foreign Insurance 
company, in making loans to resi¬ 
dents secured by mortgages on land 
in the state, had no office or agent in 
the state for the purpose of soliciting 
applications or in consummating 
loans but acted on all applications 
at Its foreign office, and all expens¬ 
es of services rendered by title com¬ 
panies and the companies requesting 
the loans for applicants were paid by 
borrowers, the notes so executed and 
held by insurance corporation outside 
the state were not taxable in state 
—Davis v. Metropolitan Life Ins. Co., 
supra 

(2) Where nonresident insurance 
company made loans secured by local 
realty without reference to policy¬ 
holder relationship, and through a 
channel entirely separate from that 
through which it issued Insurance 
policies to residents, the loans thus 
made were not so connected with its 
local insurance business as to ren¬ 
der credits arising therefrom taxable 
merely on the theory that they were 
connected with its local Insurance 
business —Suttles v. Northwestern 
Mut. Life Ins Co, 19 S E 2d 396, 193 
Ga. 495, 143 ALR 343, opinion sup¬ 
plemented on other grounds 21 S E 
2d 695, 193 Ga. 495, 143 A L.R. 343. 

58. Cal—Southern Pac. Co. v. Mc¬ 
Colgan, 156 P2d 81, 68 Cal.App.2d 

48. 

Double taxation immaterial 

If a tax situs existed in state for 
credits received by nonresident insur¬ 
ance company on loans, fact that 
same credits might also be subject 
to taxation in state of company’s 
domicile would be immaterial—Sut¬ 
tles v. Northwestern Mut. Life Ins 
Co., 19 S E 2d 396, 193 Ga. 495. 143 
A L.R 343, opinion supplemented on 
other grounds 21 S.E 2d 695, 193 Ga. 
495, 143 A.L.R. 343. 

59. Cal.—Southern Pac. Co. v. Mc¬ 
Colgan, 156 P.2d 81, 68 Cal.App 2d 

48. 
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The intangibles involved and subject to tax under 
this rule may be characterized As integral parts of 
some local business, which does not mean that the 
business must be local in the sense of being confined 
to a single state, but means merely that the intangi¬ 
bles must be associated with that portion of the 
business carried on m the state claiming a business 
situs, and the business itself may be part of an 
enterprise extending over a number of states, 60 al¬ 
though intangibles of a foreign corporation are not 
taxable locally where connected with an entirely 
separate and distinct part of the corporate business 
conducted in some other state or country. 61 

The credits of a foreign corporation, such as 
accounts receivable, promissory notes, etc., held 
within the state and which arise out of corporate 
business transacted within the state, either by the 


corporation itself or a branch thereof are taxable 
therein, 62 as in the case of money derived from 
business in the state and deposited in a local bank, 62 
particularly where in so far as its local business 
is concerned it has in fact become a domestic cor¬ 
poration, 64 and this rule has been held to apply as 
to credits, although they are subsequently remitted 
to the corporation's home office in another state. 65 
This rule has been applied to credits arising from 
loans made by agents of foreign insurance com¬ 
panies, 66 and to credits arising from premiums due 
in connection with the local business of an insur¬ 
ance company. 67 

On the other hand, intangibles owned by a for¬ 
eign corporation are ordinarily not taxable where 
they retain a situs outside the state, 68 and while they 
may acquire a situs for tax purposes in more than 


60. Cal.—Southern Pac. Co. v. Mc- 
Colgan, supra. 

61. Mich.—Cleveland-Cliffs Iron Co. 
v. State of Michigan, Dept of Rev¬ 
enue. 45 N.W.2d 46, 329 Mich 225. 

Unitary rule inapplicable 
Where Ohio corporation conducted 
coal and lumber businesses In addi¬ 
tion to iron ore business, and it ap¬ 
peared that its Michigan ore busi¬ 
ness was capable of entire dissocia¬ 
tion not only from the coal and lum¬ 
ber business but also from ore busi¬ 
nesses in other states and Canada, 
Ohio corporation was not a “unitary 
corporation/* and hence intangibles 
owned by it and located outside state 
of Michigan were not subject to tax 
by state of Michigan on ground that 
they consisted of a part of the work¬ 
ing capital of a unitary corporation 
—Cleveland-Cliffs Iron Co. v. State of 
Mich., Dept, of Revenue, supra. 

63. U.S.—Wheeling Steel Corp, v. 
Fox, WVa.. 56 S Ct. 773, 298 U.S. 
193, 80 L.Ed. 1143, rehearing denied 
57 S.Ct. 4, 299 U.S. 619, 81 LEd. 
456. 

Ga.—Colgate-Palraolive-Peet Co. v. 

Davis, 27 S £ 2d 326, 196 Ga. 681. 

Ill—People v McGraw Elect. Co, 30 
N E 2d 903, 375 Ill. 241. 

Ohio.—National Distillers Products 
Corp. v. Glander, B T A., 72 N E.2d 
592—Blue Diamond Coal Sales Co. 
v. Evatt, 16 Ohio Supp 175. 

Okl.—Ford Motor Co v State, 62 P. 
2d 48, 178 Okl. 198— Corpus Juris 
quoted lu State v. Atlantic Oil Pro¬ 
ducing Co., 49 P.2d 534, 536, 174 
Okl. 61. 

61 C.J. p 348 note 10. 

Solvent credits 

Foreign corporation's solvent cred¬ 
its under conditional sales contracts, 
retained in such corporation’s state 
office, were subject to state ad val¬ 
orem tax.—Mecklenburg County v. 
Sterchi Bros. Stores, 185 S.E. 454, 210 
N.C. 79. 


Stats’s authority to tax accounts 
receivable by foreign corporation 
could not be denied on ground that 
credits arose where goods were man¬ 
ufactured or at sales offices where 
orders were taken in other states, 
where all contracts of sale and orders 
taken throughout country were sub¬ 
ject to acceptance or rejection at of¬ 
fice of corporation within state, all 
invoices were payable in state, and 
corporation maintained its general 
business office in state where it kept 
its books and accounting records, nor 
could it be denied on ground that 
they were taxable solely in state of 
corporation’s creation, where desig¬ 
nation of corporation’s principal of¬ 
fice in state of its creation was a 
technical one, principal office in so 
far as actual conduct of business 
was concerned being in another state, 
and, while duplicate stock ledger and 
records of transaction with respect to 
capital stock were maintained in such 
state, business operations of corpo¬ 
ration were conducted outside that 
state —Wheeling Steel Corp v. Fox, 
WVa., 56 S.Ct. 773, 298 U.S 193, 80 
L Ed 1143, rehearing denied 57 S Ct. 
4, 299 U.S. 619, 81 LEd. 456. 

63. Okl.— Corpus Juris quotsd la 
State v. Atlantic Oil Producing Co., 
49 P.2d 534, 636, 174 Okl. 61. 

61 C J. p 348 note 11. 

A tax ou bank deposits is aa "ad 
valorem property tax” on bank depos¬ 
its as separate items of property, and 
as such cannot be considered as parts 
of the manufacturing plants where 
the goods are made and sold. Funds 
of a foreign corporation which con¬ 
sisted of accumulated reserves com¬ 
ing from corporation’s three divi¬ 
sions, one of which was in state, and 
which were held subject to needs and 
demands for additional capital of the 
three divisions, and which were de¬ 
posited in bank, acquired situs in 
state—People v. McGraw Elect. Co., 
30 N.E.2d 903, 875 Ill. 241. 
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64. Ala.—State v. Tennessee Coal, 
Iron & R Co., 66 So 178, 188 Ala. 
514 

Okl — Corpus Juris quoted la State v. 
Atlantic Oil Producing Co., 49 P. 
2d 534, 536, 174 Okl 61. 

85. Okl — Corpus Juris quoted in 

State v. Atlantic Oil Producing Co , 
supra 

61 C J p 348 note 13. 

66. La—Travelers' Ins. Co. v. Board 
of Assessors, 47 So. 439, 122 La 
.129, 24 L R A.,N S , 388. 

61 C J. p 348 note 14. 

67. Iowa—Crane Co. v. City Coun¬ 
cil of Des Moines, 225 N.W. 344, 208 
Iowa 184 

61 C.J. p 348 note 15. 

68 . Ga.—Davis v. Penn Mut. Life 
Ins. Co., 41 S.E.2d 406, 201 Ga 821, 
certiorari denied 67 S Ct. 1353, 831 
U.S. 829, 91 LEd. 1844—-Davis v 
Metropolitan Life Ins. Co., 26 S E. 
2d 618, 196 Ga 304—Suttles v. As¬ 
sociated Mortg. Cos , 17 S E 2d 272, 
193 Ga. 78. 

Ill —Wheelock Lovejoy & Co. v. Gill, 
9 NE 2d 58, 366 Ill 378—Prudential 
Ins Co. of America v. Richman, 11 
N.E 2d 126, 292 Ul.App. 261 
Ky.—Commonwealth ex rel Luckett 
v. Radio Corp. of America, 184 8 W. 
2d 250. 299 Ky. 44. 

La.—First Nat. Bank v. Louisiana 
Tax Commission, 143 So 23, 175 La. 
119, followed in Commercial Nat. 
Bank of Shreveport v. Louisiana 
Tax Commission, 143 So. 32, 175 La. 
149, and affirmed First Nat. Bank 
v. Louisiana Tax Commission, 53 
SCt. 511, 289 U.S 60, 77 LEd 
1030, 87 A.L.R 840, motion de¬ 
nied 53 S.Ct. 521. 

Mich.—Cleveland-Cliffs Iron Co. v. 
State of Mich., Dept of Revenue, 
45 N.W.2d 46, 329 Mich. 225. 

Neb.—Massey-Harris Co. v. Douglas 
County, 10 N.W.2d 346, 143 Neb. 
547. 
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one state, 6 ® they do not acquire a local situs merely 
because the foreign corporation which owns them 
does some of its business in the state. 70 Only such 
intangible property of a foreign corporation as con¬ 
stitutes an integral part of the business it does with¬ 
in the state is subject to taxation, 71 and a state may 
not tax intangibles of a foreign corporation on the 
basis that it has a commercial domicile within the 
state where the intangibles are wholly disconnected 
from the business conducted in the state. 72 Local 
taxation cannot be imposed on bank deposits, which 
are not used in the company's business or drawn 
against by any person in the state, but are kept 
solely for transmission to the home office of the 
foreign corporation, 73 or which consist of money 
remitted to a resident agent to defray current ex¬ 
penses and temporarily deposited m bank, 74 or on 
notes executed by a resident but held by a foreign 
corporation as owner at its out-of-state domicile and 
not arising from business conducted in the state. 76 
The state, it has been held, cannot impose a tax 
on credits which are payable at the company's home 
office and subject to taxation there, 76 or which do 
not originate, or arise out of business, within the 
state, 77 or which are not held or used in business 
therein 78 Intangibles of a foreign corporation are 
not subject to taxation in the absence of a valid 79 


statute providing therefor. 6 ® 

Bonds or other obligations of a foreign corporation 
may be taxed when held by residents of the state ; 81 
but stock of a foreign corporation, owned by an¬ 
other foreign corporation doing business in the 
state, is not taxable therein, where such stock does 
not arise, or is not used, in the state and is held in 
another state 82 Under statutes imposing the duty 
of assessing the corporate loans tax and of deduct¬ 
ing it on the payment of any interest on a resident 
treasurer of a foreign corporation doing business in 
the state, where the treasurer is a nonresident the 
bonds, if held by a nonresident, are not subject to 
a personal property tax. 83 A statute authorizing 
the taxation of credits in the hands of an agent for 
investing or loaning, or otherwise using for pecuni¬ 
ary profit, does not authorize the taxation of an or¬ 
dinary current merchandise sale account held by an 
agent for collection and use in the merchandise 
business of the owner. 84 

Money paid on insurance Money paid by a life 
insurance company to insured, constituting the with¬ 
drawal of a portion of the reserve on his policy 
for which the company is bound, is not a “loan” or 
“credit" on which the company is taxable in the 
state, 86 although the policyholder gives a note on 


Pa—Commonwealth v Mundy Corp , 
30 A 2d 878, 346 Pa. 482—Common¬ 
wealth v Philadelphia Elect Co, 
Com PI , 48 Dauph Co lift—Person¬ 
al Discount Co v Board of Assess¬ 
ment, Com PI, 100 Pittsb Leg J 

269 

69. Cal —Southern Pac Co v Mc- 
Colgan, 166 P 2d 81, 68 Cal App 2d 
48 

70. Cal —Southern Pac Co v Mc- 
Colgan, supra. 

Agsnoy 

Where both broker, who negotiated 
loan to resident borrower by nonresi¬ 
dent corporation, and attorneys who 
closed the loan were, by express con¬ 
tract, employed bv borrower as his 
agents to obtain and close the loan 
and no services rendered by them in 
connection with loan had legal effect 
of changing status of agency to one 
between them and corporation, broker 
and attorneys did not become agents 
of corporation conducting for it such 
a loan business in state as would give 
a tax situs to its loans so made —Da¬ 
vis v. Penn Mut. Life Ins Co, 41 
6 E.2d 406, 201 Oa. 821, certiorari de¬ 
nied 67 S.Ct. 1363, 331 US. 829, 91 
L.Ed. 1844. 

Ooimeotion with local franchise 

Corporate stock owned by a foreign 
corporation doing 1 business in state 
or Income from such stock is taxable 
within state only if it is in some way 
connected with the local corporate 

84 C. J S —24 


franchise granted to foreign corpora¬ 
tion—Southern Pat Co v MeColgan, 
1GG P 2d 81, 68 Cal App 2d 48 

71. Pa—Commonwealth v Mack 
Bros Motor Car Co , 59 A 2d 923, 
359 Pa 636 

WVa.—In rc United Carbon Co As¬ 
sessment, 190 SE 646, 118 WVa 
348 

Notes of citizens secured by land 
within state are not taxable in state 
if owned by a nonresident corporation 
and held at its domicile in another 
state unless they accrue out of, or 
are incident to, property owned or a 
business conducted by such nonresi¬ 
dent, or its agent, in the state —Co¬ 
lumbus Mut Life Ins Co. v. Gullatt, 
8 S E 2d 38, 189 Ga 747 

72. Minn —Marshall-Wells Co v 
Commissioner of Taxation, 20 NW 
2d 92, 220 Minn. 458. 

73. ITS—New York Life Ins Co 
v. Board of Assessors for Tarish 
of Orleans, CC.La, 168 P. 462, af¬ 
firmed 30 S.Ct. 386, 216 U.S. 517, 64 
LEd 597 

61 C J p 348 note 16. 

74. Ky—Hillman Land & Iron Co. 
v. Commonwealth, 146 S W. 776, 148 
Ky 331 

75. Ga—Davis v. Penn Mut. Life 
Ins Co., 32 SE.2d 180, 198 Ga. 650 

76. Ill —Appeal of Union Tank Line 
Co , 68 N E 604, 204 Ill. 347, 98 Am. 
S.R. 221. 


77. La —International Text-Book Co 
v Fitzpatrick, 62 So 490, 133 La 
102 

61 C J p 34 8 note 19 

78. Cal —Westinghouse Electric & 
Mfg Co v Los Angeles County, 
205 P. 1076. 188 Cal 491. 

61 C J. p 349 note 20 

79. U S —'Wheeling Steel Corp v 
Gland or, Ohio, 69 S Ct 1291, 337 
US. 562, 93 LEd 1541, followed in 
U. S. Gypsum Co v Glander, 69 
SCt 1527, first case, 337 US 961, 
93 LEd 1752, and in 69 SCt 1627, 
second case, 337 US 951, 93 LEd 
1752 

80. Cal —Pacific Co of California v 
Board of Sup‘rs of Los Angeles 
County, 67 P.2d 335, 8 Cal 2d 611. 

81. Pa—In re McMullin's Estate, 
116 A. 232. 272 Pa 284. 

61 C J p 349 note 21. 

82. Minn —State v. Northern Pac. 
Ry Co., 167 N.W. 294, 139 Minn 
473. 

83. Pa—Appeal of Fidelity-Phi ladel- 
phia Trust Co, 47 A.2d 267, 354 
Ta 355. 

84. Iowa—Crane Co v City Coun¬ 
cil of Des Moines, 225 N W 344, 208 
Iowa 164. 

85 . Ala. — Penn Mut Life Ins Co v 
State. 135 So 346. 223 Ala. 332. 

61 C.J. p 349 note 24. 
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which interest is necessarily charged to adjust the 
account 86 

§ 194. -Capital and Stock 

a. in general 

b. Capital employed within state 

c. What constitutes capital employed 

within state 

a. In General 

A state may not impost a tax directly on the capital 
stock of a foreign corporation where it taxes the whole 
authorized issue Irrespective of its representation by 
capital or assets within the state. 

A state cannot impose taxes directly on the capital 
stock, as a whole, of any corporation which is not 
organized under its own laws, 87 even though its 
principal business is conducted in the taxing state, 88 
except to the extent that such capital stock is 
represented by capital consisting of property and 
assets located or employed within the state, as dis¬ 
cussed infra subdivision b of this section. The due 
process clause of the constitution precludes a state 
from taxing capital stock of a foreign corporation 
which is neither located nor used within the state. 89 
A foreign corporation cannot be taxed on its capital 
stock, under a statute authorizing such a tax on 
domestic companies. 90 

b. Capital Employed within State 

The capital or capital stock of a foreign corporation 
is subject to tax In so far as It is invested or used within 
the state. 

Where the employment of capital within the state 
is the basis of the taxation of a foreign corpora¬ 


tion, the capital or capital stock of 4 foreign cor¬ 
poration, even though it has no stated par value, 81 
may be taxed in so far as it is represented by prop¬ 
erty and assets located and used within the state, 92 
or in other words a foreign corporation may be 
taxed on as much of its capital consisting of prop¬ 
erty and assets as is invested or employed within 
the taxing state, 93 and if it employs no capital there¬ 
in, it is not so taxable although it does business in 
the state. 94 On the other hand, it has been held 
that a foreign corporation is not subject to a capital 
stock tax where it does no business in the state. 96 
The amount of capital employed in the state is 
measured by the total value of the property and 
assets within the state owned by the corporation, 96 
and used by it in the transaction of its ordinary 
business. 97 The tax is not on the value of the prop¬ 
erty as such, but on the value of the capital stock 
as representing the property, that is on as much 
of its capital stock as is represented by the propor¬ 
tion which its property and assets in the state bear 
to its whole property. 98 

As affected by amount of authorized capital stock . 
Although a franchise tax cannot be based on more 
than the amount of the whole authorized capital 
stock, as discussed supra § 190 e, a foreign corpora¬ 
tion is not entirely exempt from taxation because 
of the fact that money actively employed by it with¬ 
in the state is a part of its surplus, 99 but the money 
so employed may be treated as capital stock, so as 
to subject it to taxation, 1 although the entire amount 
of the authorized capital stock is invested in the 
foreign state, 2 and such amount if treated as capital 
stock for purposes of taxation should also be so 


86 . US —Board of Assessors of the 
Parish of Orleans v. New York Life 
Ins. Co.. La.. SO SCt 885, 216 U.S. 
517, 622. 54 L Ed 597. 

61 C.J. p 349 note 25. 

87. Ill—Hart v. Toman. 26 N.E.2d 
501, 373 Ill. 462. 

61 C J. p 349 note 30. 

Franchise or privilege tax graduated 
according to amount of capital 
stock see supra 9 190. 

Taxation of capital and capital stock 
generally see supra 9 135. 

88 . Kan —Foster-Cherry Commission 
Co v. Caskey, 72 P. 268, 66 Kan 
600. 

88 . Ark.—State v Lion Oil Refining 
Co., 284 SW 33, 171 Ark. 209. 

90. Ill.—Western Union Tel. Co. v. 
Lieb, 76 Ill. 172. 

61 C.J. p 349 note 35. 

9 X. Mo.—State ex rel. Standard Tank 
Car Co. v. Sullivan, 221 S.W. 728, 
282 Mo. 361. 

61 C.J. p 350 note 87. 


98. Md —Seaboard Commercial Corp 
v. State Tax Commission, 29 A 2d 
294, 181 Md 234. 

61 C J. p 350 note 38. 

93. La.—State v Wesson Oil & 
Snowdrift Co., 157 So. 728, 180 La. 
823. 

61 C.J. p 350 note 39. 

94. NY—People v. Roberts, 47 N. 

E. 974, 154 NY. 1, 4. 

61 C.J. p 350 note 40. 

95. U S.—Refrigeration Discount 
Corporation v. Metzger, D.CPa., 10 

F. Supp. 748, applying Pennsylvania 
law. 

Pa—Commonwealth v. Mack Bros 
Motor Car Co., 59 A2d 923, 359 
Pa. 636—Commonwealth v. Mack 
Bros Motor Car Co., Com PI., 58 
Dauph Co. 308 

“Doing business" and “employing cap- 
ital M regarded as synonymous terms 
see supra 9 198. 

96. N.Y.—People v. Barker, 51 N.E. 
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1043, 157 N.Y. 169—People v. Feit- 
ner, 70 NY.S. 836, 60 App.Div. 629 
61 C.J. p 350 note 41. 

97. Va.—Commonwealth v. United 
Cigarette Mach. Co., 89 S E 935, 
119 Va 447. 

61 C J. p 350 note 42. 

98. Pa.—Commonwealth v. Schwarz- 
schild, etc., Co., 19 Pa.Dist 1086, 
36 Pa.Co. 647—Commonwealth v. 
Western Union Tel. Co., 2 Dauph 
Co. 30. 

99. N.Y.—People v. Wilson, 106 N.Y 
S. 1, 121 App.Div. 376, affirmed 87 
N.E. 1125, 193 NY. 671. 

1. N.Y.—People v. Glynn, 109 N.Y.S 
868, 125 App Dlv. 828—People v. 
Wilson, 106 N.Y.S. 1. 121 App.Div 
376, affirmed 87 N.E. 1125, 193 
N.Y. 671. 

8 . N.Y.—People v. Glynn, 109 N.Y.S. 
868, 128 App.Div. 828—People v. 
Wilson, 106 N.Y.S. 1, 121 App.Div. 
876, affirmed 87 N.B. 1126, 198 N.Y. 
671. 
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treated for the purpose of determining 1 the per¬ 
centage of taxation. 8 

Deductions and exclusions . In determining the 
amount of capital, employed within the state, sub¬ 
ject to taxation, a proper allowance or deduction 
should be made for debts or liabilities of the cor¬ 
poration, 4 except debts for which no liability exists 
at the time of the assessment 5 Property purchased 
out of surplus funds or undivided profits should 
also be excluded from such estimate. 6 

Occupation tax of a foreign corporation may be 
computed on the basis of the amount of paid-up 
capital stock employed in the state. 7 

c. What Constitutes Capital Employed within 
State 

Generally epeaking, capital employed In the aid or 
exerciae of a corporate function in the state is deemed 
capital employed within the state. 

What constitutes capital employed within the 
state, subject to taxation, cannot be laid down in 
any hard-and-fast rule; 8 but generally it means 
capital employed in aid or exercise of some corpo¬ 
rate activity, 9 capital placed in a venture which re¬ 
quires active management and constitutes the cor¬ 
poration’s business. 10 It has been held to include 
capital invested in real estate as a part of the cor¬ 
poration’s business, 11 although the real estate is 
not being used by it, 12 or capital invested in per¬ 
sonalty, as a part of its business, which it sells or 


leases. 13 It has also been hdd to include book 
accounts or other credits representing the proceeds 
of the sale of property in which capital has been 
invested, 14 and deposits in bank as far as they are 
used in intra-state business; 16 and, if a deposit in¬ 
cludes money used for both state and interstate 
purposes, without making any separation thereof, 
the entire amount on deposit is taxable within the 
state. 16 

The mere ownership of property in the state by a 
foreign corporation does not render it liable to a 
tax on capital stock; 17 and it cannot be said to 
“employ capital” in a state where it merely main¬ 
tains an agency in charge of a salaried agent and 
keeps or owns no other property in the state 18 ex¬ 
cept some office furniture and equipment 19 So, 
also, “capital employed within the state,” within the 
tax law, does not include intangible assets that are 
referable to the domicile of the corporation, where 
such assets have their situs of ownership, 20 moneys 
and credits arising out of independent investments, 
and not out of the conduct of its business, 21 such 
as money invested in real estate as an independent 
investment and not as a part of the corporation’s 
business, 22 money represented by premium notes 
postponing collection of premiums supplying life 
insurance company’s capital, 23 goods stored in the 
state, prior to their use at the corporation’s manu¬ 
facturing plant m another state, 24 or mortgage loans 
made by the company to residents, not policyholders, 


3. NY—People v Glynn, 109 NYS 
868, 125 AppDlv 328 

4 . NY—People v. Roberts, 46 N 
Y S 570, 19 AppDiv 574, affirmed 
47 NE 980. 154 NY 101 

61 C.J p 351 note 49. 

B. Pa—Commonwealth v. Bigelow- 
Willey Motor Co, B Pa Dlst & Co 
878. 

61 C.J p 351 note 50. 

G. N.Y.—People v Roberts, 51 N E 
293, 156 NY. 685—People v. Wem- 
ple, 44 NE 787, 150 NY 46. 

7. Neb State v. Marsh, 223 N.W. 
126, 117 Neb 832. 

Distinction between occupation tax 
and other taxes and fees see Li¬ 
censes 8 3. 

Occupation taxes generally see supra 

8 122. 

8 . N.Y.—People v. Wells, 90 N.Y S. 
813, 98 App.Div. 82, affirmed 75 
NB 1132, 182 N.Y. 663. 

Pa —Commonwealth v. Johnson, 30 
Pa.Dist. 211. 

9. Pa.—Commonwealth v. Valvaline 
Oil Co. 1 , 18 Pa.Diet. & Co. 78. 

61 C.J. p 351 note 54. 


Property used la handling collections 

Such portion of property of cor¬ 
poration purchasing, handling, and 
collecting on conditional sale con¬ 
tracts as is located in state should 
be assessed and taxed against cor¬ 
poration —Oglesby v Pacific Finance 
Corporation of California, 38 P 2d 
646, 44 Ariz. 449 

10. N.Y-—People v. Miller, 73 NE 
1102, 181 NY 328. 

61 C.J p 351 note 65. 

11. N Y —People v. Glynn, 87 N E 
434, 194 NY 390. 

61 C J. p 351 note 56 

18. Pa—Commonwealth v. Weirton 
Steel Co, 120 A 663, 277 Pa .12 
61 C J. p 351 note 57. 

13. Pa—Commonwealth v. National 
Cash Register Co., 117 A. 439, 271 
Pa. 406. 

61 C.J. p 351 note 58. 

14. N.Y.—People v. Wells, 77 NE. 
19, 184 NY. 275, 121 Am.S.R. 840, 
12 L.R.A..NS, 905, affirmed 28 

S.Ct. 193, 208 U.S. 14, 62 L.Bd. 370. 

61 C.J. p 351 note 59. 

15. N.Y —People ex rel Texas Co. v. 
Gilchrist, 168 N.E. 449, 252 N.Y. 
19. 


16. N Y.—People ex rel. Texas Co v 
Gilchrist, supra 

17. Ala.—State v National Cash 
Credit Ass’n, 141 So 541, 224 Ala. 
629 

Pa—Commonwealth v Reading & S 
W. St. Ry. Co, 50 Pa DJst & Co 
208, 64 DauphCo 277—Common¬ 
wealth v. Tonopah Min Co, 19 
PaDist. 260—Commonwealth v. Co¬ 
lumbia Gas & Elect Corp, Com 
PI. 47 DauphCo 133 

18. Pa—Commonwealth v. Tonopah 
Min Co. 19 Pa Dist 260 

61 C J. P 352 note 63. 

19. N Y —People v Campbell, 34 N. 
E. 763, 139 N.Y. 68. 

50. Pa—In re McMullin*s Estate. 
116 A. 232, 272 Pa. 284. 

51. N.D—Capital Trust & Savings 
Bank v. Wallace, 177 N.W. 440, 45 
ND. 182. 

61 C.J. p 352 note 66. 

SS. NY—People v. Wemple, 44 N.E 
787. 150 Jf.Y. 46. 

61 C.J. p 352 note 67. 

S3. Ala.—Penn Mut. Life Ins. Co. v. 
State, 135 So. 346. 223 Ala. 332 

34. Fa.—Commonwealth v. Johnson, 
30 Fa.Diat* 211. 
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out of general surplus funds which have never been 
in the possession or under the control of the state 
agents . 26 The term “capital within the state” does 
not include moneys collected by a foreign corpora¬ 
tion on mortgage loans within the state and deposit¬ 
ed temporarily in a local bank while in transit to 
the corporation’s home office , 26 or loans on invest¬ 
ment certificates of the foreign corporation made to 
local investors ; 27 nor does it include capital in¬ 
vested in intangible assets created through federal 
laws , 28 such as patent rights or assignments there¬ 
of . 22 

Bills receivable given by borrowers from a for¬ 
eign corporation conducting a loan business within 
the state constitute capital employed in the state ; 30 
but money which a foreign corporation lent do¬ 
mestic subsidiaries conducting a loan business is 
not capital employed in the state , 31 nor is money 
lent domestic subsidiaries and used outside the 
state . 32 On the other hand, a foreign corporation 
may not except from its capital employed in the 
state property owned but not immediately connected 
with present operations so as to defeat the fran¬ 
chise tax 33 

Bonds, stocks, and other securities . Capital em¬ 
ployed within the state, subject to, or as a basis of, 
taxation, has been held to include capital invested, 
as a past of the foreign corporation’s business, in 
the loans and securities of a bank or investment 
company , 34 or m the stock or securities of other 
corporations , 35 but not where they are bought as 
an independent investment with the surplus of the 
corporation, as distinguished from its capital , 36 or 
where they are held outside the state . 37 It has also 
been held that a foreign corporation qualifying to 
do business in the state for the purpose of holding 


stock in subsidiary domestic corporations is not lia¬ 
ble for a franchise tax since such stock does not 
constitute capital employed in the state . 38 

Bonds or funds deposited with a state officer by 
a foreign insurance or guaranty company, as re¬ 
quired by law as a condition to its doing business 
within the state, are taxable as capital employed 
in the state . 32 

Good will; trade-mark . The good will of a for¬ 
eign corporation doing business in the state, which 
has never transacted any business in the state of 
its creation, resulting from the exercise of its cor¬ 
porate franchises and the investment of capital in 
the state, inseparably connected with tangible prop¬ 
erty located in the state and belonging to an estab¬ 
lished business conducted wholly m the state, where 
the good will has a market value, is taxable as an 
item of capital employed m the state . 40 On the 
same principle the value of a trade-mark owned 
by such a corporation may be considered in deter¬ 
mining the amount of its capital stock employed m 
the state . 41 

Statutes excluding mortgage loans from capital 
employed within the state by foreign corporations 
should not be extended further than their terms 
require , 42 and will not be so construed as to pre¬ 
clude allocation of realty purchased on mortgage 
foreclosure to capital employed within the state . 43 

§ 195. - Earnings or Receipts 

a. In general 

b. Foreign insurance company 

a. In General 

A state may properly impose a tax on the gross earn- 


< 28 . La—Penn Mut, Lrife Ins Co v 
Board of Assessors, 59 So 906, 131 
La. 471. 

26. Ala—Investors’ Syndicate v. 

State, 149 So. 83, 227 Ala 216. 

27. Ala.—Investors' Syndicate v. 

State, supra. 

Essentially withdrawals of cash 

Loans on investment certificates 
of foreign corporation to state in¬ 
vestors being in essence withdrawals 
by certificate holders of part of their 
cash surrender value were not "cap¬ 
ital employed within state," subject 
to franchise tax—Investors’ Syndi¬ 
cate v. State, supra. 

28 . Pa.—In re McMullin's Estate, 
116 A 232, 272 Pa. 284. 

28 . Pa.—In re McMullin’s Estate, 
supra—Commonwealth v. Edison 
Electric Light Cq., 27 A 879, 167 
Pa. 529, 37 Am.S.B. 747. 


30. Ala—State v National Cash 

Credit Ass’n, 141 So. 541, 224 Ala, 
629. 

31. Ala—State v National Cash 

Credit Ass'n, supra. 

32. Ala—State v. National Cash 

Credit Ass’n, supra. 

33. Ala —State v. National Cash 

Credit Ass’n, supra. 

34. La—Metropolitan L. Ins. Co. v. 
Orleans Board of Assessors, 39 So 
846, 115 La. 698, <116 AmSH 179, 
9 L.RA.N.S., 1240, affirmed 27 S. 
Ct. 499, 205 U.S. 395, 51 L.Ed. 853. 

61 C.J. p 352 note 78. 

35 . N.Y.-—:People v. Miller, 109 N.Y.S. 
866, 125 App.Div. 296, affirmed 91 
NE 1119, 197 N.Y. 577—People v. 
Miller, 86 N.Y.S. 386, 90 App.Div. 
560, affirmed 74 N.E. 1124, 182 N. 
Y. 521. 

36 . N.Y —People v. Morgan, 70 N.E 
967, 178 N.Y. 433, 67 L.R.A 860. 
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37. Ala,—Penn Mut. Life Ins. Co v. 
State. 135 So 346, 223 Ala. 332. 

61 C J. p 352 note 76. 

38. Ala —State v. National Cash 
Credit Ass’n, 141 So. 541, 224 Ala 
629. 

39. US—Western Assur. Co v. 
Hailiday, Ohio, 126 P. 257, 61 C.C A 
271, certiorari denied 24 S Ct. 854, 
193 U.S. 673, 48 L.Ed. 841. 

61 C.J. p 353 note 77. 

40. N.Y.—People v. Roberts, 53 N E 
685, 159 N.Y. 70, 45 L R.A. 126- 
People v. Morgan, 88 N.Y.S. 1066, 96 
App.Div. 113. 

4kl. N.Y.—People ex rel. Spencerian 
Pen Co. v. Kelsey. 93 N.Y.S* 971, 
105 App.Div. 134. 

48. Ala.—Investors* Syndicate v. 

State, 149 So. 83, 227 Ala. 216. 

43. Ala.—Investors’ Syndicate v 

State, supra. 
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Inge or receipt* of a foreign corporation allocable to Its 
buelneee within the state. 

A tax on the gross earnings or receipts within 
the state of a foreign corporation doing business 
therein is a proper and legitimate exercise of the 
taxing power . 44 Such a tax applies only to earn¬ 
ings or receipts which the foreign corporation has 
received wuthin the state for itself, and not as an 
agent for others . 45 The tax cannot be escaped by 
sending the receipts to the home state of the cor¬ 
poration . 46 It has been held that where the statute 
requires, in the allocation of the income of a foreign 
manufacturing or mercantile corporation for taxa¬ 
tion, that the principal of an investment in bonds 
shall be disregarded, interest on such bonds may be 
deducted from the income , 47 but that where the stat¬ 
ute requires dividends from investments in stocks 
of other corporations to be included in the income, 
the corporation should be allowed to add the value 
of such shares of stocks to the value of its assets 
outside the state 48 

Nature of tax A tax on gross earnings and re¬ 
ceipts is in reality a tax on the privilege of doing 
business within the state measured by the volume 
of business transacted , 49 and, where it is imposed 
as a franchise tax according to net income for the 
preceding year, it is not a direct tax on allocated in¬ 
come in a given year , 50 but is a tax for the privi¬ 


lege of doing business m one year, measured by the 
allocated income accruing from business in the pre¬ 
ceding year . 51 

Requisites and validity of statute . In order that 
a statute imposing such a tax may be effective it 
must prescribe a rate of taxation 62 and provide 
some method of ascertaining or apportioning the 
amount of the gross receipts 53 or profits , 54 and if 
the method prescribed is not intrinsically arbitrary 
it will be upheld , 55 unless it proves unreasonable 
in a particular case . 56 Where such a tax is imposed 
on the franchise of doing business in the state it 
is not in violation of the equality and uniformity 
clauses of the state constitution or federal Consti¬ 
tution , 57 but where, in addition to a license or privi¬ 
lege tax, a tax is imposed on gross receipts as a 
property tax, and is not limited to such property 
in the state, the statute is invalid as a taking of 
property without due process of law 58 

b. Foreign Insurance Company 

Under appropriate statutory or constitutional pro¬ 
visions foreign insurance companies may be subject to a 
tax on gross premiums or net receipts for the privilege 
of conducting an insurance business in the state. 

Under proper constitutional or statutory authority 
therefor , 59 a foreign insurance company may be 
taxed on the amount of premiums or other receipts 
received on business done in the state , 60 the tax 


* 44 . U S --Chicago. M, St. P & P 
R Co v Hedges, D C Wash, 5 F 
Supp 752 

€1 C J f> 353 note 82 

Income tax on foreign corporation see 
infra { 1093 

46 . S C.—Southern Express Co v 
Hood, 49 SCL 66, 94 Am D 141 

61 C.J. p 353 note 83 

46 . Pa—Commonwealth v Delaware, 
etc, Canal Co, 4 Dauph Co 154, af¬ 
firmed 17 A 175, 1 Mon 36, 1 L 
R.A. 232. 

61 C J p 353 note 84 

47 . NY—People ex rel Alpha Port¬ 
land Cement Co v Knapp, 129 N 
E 202, 230 NY 48, reargument de¬ 
nied 132 N.E 870, 231 N Y. 516, cer¬ 
tiorari denied 41 SCt. 624, 256 
U S 702, 65 LEd 1179. 

61 C J p 353 note 86 

48 . N.Y —People ex rel Alpha Port¬ 
land Cement Co v. Knapp, supra. 

61 C.J p 353 note 87. 

49 . Ky —Southern Bldg, etc, Assoc 
v. Norman, 32 S W 952, 98 Ky 294, 
XT Ky.L. 887, 66 Am.S.R. 367, 33 
L.R.A. 41. 

Ohio.—Western Union Tel. Co. v 
Mayer, 28 Ohio St. 521. 

J50. U S —Bass, Ratcliff & Gretton v. 
State Tax Commission, N.Y., 45 
BCt. 82, 266 U.S. 271, 69 L.Ed. 
282 . 


Franchise or privilege tax as meas -1 
ured by net income or by gross re¬ 
ceipts generally see supra § 190 e 

51. US—Bass. Ratcliff & Grettoi 
v State Tax Commission, supra 

61 C J. p 354 note 92 

52. US —British Foreign Mar Ins 
Co v Board of Assessors, C C La , 
42 F 90. 

53. U S —British Foreign Mar Ins 
Co v Board of Assessors, supra 

54. U S —Puerto Rico Mercantile Co 
v Gallardo, CCA Puerto Rico, 6 
F 2d 526 

61 C J p 354 note 96 

55. U S —Hans Rees' Sons v State 
of North Carolina ex rel Maxwell, 
NC, 51 SCt 385, 283 US. 123, 
75 LEd 879 

61 C J. p 354 note 97. 

56. U.S.—Hans Rees' Sons v. State 
of North Carolina ex rel. Max¬ 
well, supra. 

61 C.J. p 354 note 98. 

57. Ky —Southern Bldg , etc , Assoc, 
v. Norman, 32 S W. 952, 98 Ky. 
294, 17 KyL. 887, 56 Am.S.R. 367, 
31 L.R.A 41. 

58. S.C.—New York Life Ins. Co. v. 
Bradley, 65 S E, 433, 83 S.C. 418. 

59. Ill —Raymond v. Hartford Fire 
Ins. Co., 63 N.E. 746, 196 Ill. 329. 

61 C.J. P 354 note 3. 


30. Ill —People v. Concordia Fire 
Ins Co of Milwaukee. Wis, 183 
NE 241, 350 Ill 365. modified on 
other grounds, Concordia Fire Ins 
Co v People of State of Illinois, 
54 SCt 830, 292 US 535, 78 LEd. 
1411 

Okl —Lincoln Nat Life Ins Co. v. 
Read, 166 P 2d 368, 194 Okl 542, 
affirmed 65 SCt 1220, 325 US. 673, 
89 LEd 1861 
61 C J. p 354 note 4. 

Lack of like tax on. domestic compa¬ 
nies 

Statute imposing a gross premium 
tax on foreign insurance companies 
as condition precedent to doing busi¬ 
ness within state is valid even 
though no like tax is imposed on do¬ 
mestic companies —Lincoln Nat. 
Life Ins Co. v Read, supra. 

Tax held not invalid 

U S —Lincoln Nat. Life Ine Co. ▼. 
Read, Okl., 65 S.Ct. 1220, 325 U. 
S. 673, 89 L Ed 1861. 

Ind.—State v. Prudential Ins. Co of 
America, Newark, N. J., 64 N.E 2d 
150, 224 Ind 17, affirmed Pruden¬ 
tial Ins. Co. of America v. State 
of Indiana, 66 SCt. 1364, 328 U.S. 
823, 90 LEd. 1603. 

Kan.—In re Insurance Tax Cases, 161 
P.2d 726, 16Q Kan. 300, affirmed 
I Prudential Ins. Co. of America % 
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being imposed for the privilege of doing business 
in the state . 61 If the provision for such taxation 
is general m its terms, it may be held to apply to 
all kinds of foreign insurance companies , 62 but if 
the statute expressly provides for the tax only on 
specified kinds of insurance companies, it does not 
apply to other insurance companies , 63 and it has 
been held that if the receipts of a foreign insurance 
company are not taxable under the general revenue 
statute, authority to impose such tax, as a special 
tax, must be found in some other statute in clear 
and unambiguous language . 64 Provisions imposing 
a tax on gross premiums collected by foreign insur¬ 
ance companies apply only to companies the trans¬ 
action of whose business requires the consent of 
the state , 65 

Some statutes prohibit issuance of the annual 
certificate of authority authorizing a foreign insur¬ 
ance company to do business in the state until the 
filing of a receipt for taxes covering the business 
done during the preceding year ; 66 but such a pro¬ 
vision does not indicate that the tax is for the privi¬ 


lege of doing business during the ensuing year so 
as to preclude collection of a tax on business done 
in such year by a company dissolved before the 
expiration thereof , 67 and collection of the tax is not 
dependent on issuance of the certificate . 68 Thus, 
the withholding of the certificate because of non¬ 
payment of tax does not satisfy the claim there¬ 
for . 69 Under other statutes it has been held that 
payment of the tax is not exacted as a condition 
precedent to the issuance of a renewal license for 
the ensuing year, but that it is due whether or not 
the company secures a renewal license . 70 

Nature of tax. The tax imposed on gross premi¬ 
ums or net receipts of a foreign insurance company 
is generally in the nature of an excise, license, or 
franchise tax for the privilege of doing business 
in the state ; 71 but it has been held that, where the 
statute provides that such receipts shall be taxed 
as other personal property, such a tax is not a mere 
license to do business in the state, but is a personal 
property tax . 72 


Hobbs, 66 set. 1360, 328 US 822, 
90 LEd 1602, Aetna Ins Co v 
Hobbs, 66 SCt. 1360, 328 U.S 822, 
90 L.Ed. 1602, American Indem. 
Co v. Hobbs, 66 SCt 1361, 328 
U.S. 822, 90 L Ed 1602, and Pacific 
Mut. Life Ins Co v. Hobbs, 66 S 
Ct 1361, 328 US 822, 90 L Ed 1602, 
rehearing denied 67 S Ct 27, two 
cases, 329 US 819, 91 LEd 697 
Miss —Prudential Ins Co. of America 
v Barnett, 27 So.2d 60, 200 Mias. 
233. 

61. Iowa.—State ex rel. Mitchell v 
National Life Ins Co. of U S., 275 
NW. 26, 223 Iowa 1301. 

Kan.—Pacific Mut Life Ins Co v. 

Hobbs, 103 P.2d 854, 152 Kan 230 
Fee for doing' business 

The gross premiums tax is in es¬ 
sence a fee which foreign life insur¬ 
ance companies are required to pay 
for the privilege of doing business 
within the state—Metropolitan Life 
Ins. Co. v. Roulllard, 24 A.2d 264, 92 
N.H. 16. 

62. Mont—Northwestern Mut Life 
Ins Co. v. Lewis & Clarke County, 
72 P. 982, 28 Mont 484, 98 Am.S.R 
582. 

61 C J. p 354 note 6. 

Receipts from other hazards 

Foreign insurance company engag¬ 
ed in fire, marine, and inland navi¬ 
gation insurance, was liable for tax¬ 
es on its net receipts from other 
hasards also.—People v. Concordia 
Fire Ins. Co. of Milwaukee, Wis., 183 
NJB. 241, 850 Ill. 865, modified on 
other grounds Concordia Fire Ins. 
Co. v, People of State of Illinois, 64 
S.Ct 820* 292 U.S. 535, 78 L.Ed. 1411. 
6* Ma— ‘•Massachusetts Bonding & 


Ins. Co. v. Chorn, 201 S W. 1122, 
274 Mo 15 
61 C.J p 354 note 7. 

64. Ill.—Fidelity & Casualty Co. of 
New York v. Board of Review of 
Cook County, 105 NE. 704, 264 Ill 
11 

61 C J. p 354 note 8 

65. Cal —People v Alliance Life Ins 
Co , 161 P.2d 868, 65 Cal App 2d 808 

66. Iowa—State ex rel Mitchell v 
National Life Ins Co of U. S , 275 
N W. 26, 223 Iowa 1301. 

67. Iowa—State ex rel Mitchell v 
National Life Ins Co. of U. S., su¬ 
pra 

68 . Iowa—State ex rel. Mitchell v 
National Life Insurance Co of U. 

supra. 

69. Iowa—State ex rel. Mitchell v 
National Life Ins. Co of U. S, 
supra 

70. Minn—State v. Casualty Mut. 
Ins. Co, 6 N W 2d 800, 213 Minn. 
220 

Tax oa premiums 

The two per cent tax on gross pre¬ 
miums of foreign and domestic insur¬ 
ance companies received by such com¬ 
panies during preceding calendar 
year is not a “license tax” for priv¬ 
ilege of continuing in business but a 
“tax on premiums” for year during 
which they were received, and is due 
whether or not a company secures a 
renewal license.—State v. Casualty 
Mut. Ins. Co., supra. 

7L Idaho.—John Hancock Mut. Life 
Ins. Co. v. Haworth, 191 P.2d 359, 
68 Idaho 185. 

Iowa.—American United Life Ins. Co. 
v. Fischer, 11 N.W.2d 578, 234 
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Iowa 460—State v National Life 
Ins Co of United States, 276 N 
W 26, 223 Iowa 1301 
Kan —Equitable Life Assur. Soc. of 
U S v Hobbs, 127 P 2d 477, 165 
Kan 534 

Okl —Lincoln Nat Life Ins Co v 
Read. 156 P 2d 368, 194 Okl 642, 
affirmed 65 SCt 1220, 325 U.S. 673, 
89 LEd 1861 
61 C J. p 354 note 9 

Nature described 

The tax on gross premiums re¬ 
ceived by foreign insurance com¬ 
panies for business done in the state 
is an excise tax in the nature of a 
franchise or privilege tax or tax on 
the privilege of doing business, and 
partakes of a license tax in the sense 
that payment thereof is required as a 
condition precedent to renewal of 
such companies’ certificates of au¬ 
thority. 

Iowa—State ex rel Mitchell v. Na¬ 
tional Life Ins. Co of U. S., 275 
N.W. 26, 223 Iowa 1301. 

Kan.—Pacific Mut. Life Ins Co. v. 
Hobbs, 103 P.2d 854, 152 Kan. 230 

73. Ill.—People v. Franklin Nat. Ins 
Co. of New York, 175 N E. 431, 343 
Ill. 836. 

61 C.J. p 354 note 10. 

Debasemsat 

(1) Statute providing for taxation 
of net local receipts of foreign fire, 
marine, and inland navigation insur¬ 
ance companies doing business in 
state, construed by state authorities 
aa requiring taxation of such re¬ 
ceipts without debasement applicable 
to bther personal property, was un¬ 
constitutional.—-Concordia Fire Ins. 
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Assessments; fraternal societies < Where such a 
tax is imposed on premiums it does not include 
moneys received by an assessment insurance com¬ 
pany from an assessment on its members , 73 but, 
where the provision is for taxation on gross receipts 
or gross earnings, even though the term “gross 
premiums” is used , 74 it includes both premiums and 
assessments . 75 Foreign beneficial associations writ¬ 
ing insurance in the state may be exempt from 
taxes imposed on insurance companies , 76 and may 
be exempted from payment of the gross premium 
tax levied on foreign insurance companies by virtue 
of executive construction of the taxing acts ac¬ 
quiesced in by the legislature . 77 Exemption provi¬ 
sions in favor of fraternal insurance societies are 
designed to inure to the individual members or 
certificate holders as distinguished from the parent 
agency, and for this reason where a foreign in¬ 


surance company writing legal reserve or regular 
insurance takes over the business of a domestic 
fraternal insurance society, the business it has ac¬ 
quired from the beneficial association is not sub¬ 
ject to the gross premium tax, 7 ® and it has been 
held to be free from tax even if the gross premium 
tax imposed on foreign insurance companies is re¬ 
garded as an occupation tax . 73 

Consideration for annuities . Tax provisions of 
the character under discussion have been held not 
to be limited to gross premiums on life insurance 
business done in the state , 80 but to include consid¬ 
erations paid to an insurance company for the is¬ 
suance of annuities . 81 Under other statutes, a tax 
imposed on the gross amount of “premiums” re¬ 
ceived has been construed as not taxing money 
received as consideration for granting annuities . 82 


Co v. People of State of Illinois, 64 
S Ct 830, 292 U S 636, 78 L Ed 1411 
(2) Under practice of debasing: per¬ 
sonal property by classes for taxa¬ 
tion purposes, net receipts of for¬ 
eign insurance companies from fire 
and marine insurance are to be treat¬ 
ed in same class as cash on hand, 
bank deposits, and the like—Nation¬ 
al-Ben Franklin Fire Ins Co of 
Pittsburgh, Pa v. Brenza. 104 N E 2d 
218, 411 Ill 837. 

73 . Mo—Northwestern Masonic Aid 
Ass'n v. Waddill, 40 SW. 648, 138 
Mo. 628. 

74 . Cal.—Bankers' Life Co v. Rich¬ 
ardson, 218 P. 686, 192 Cal. 113. 

61 C.J p 366 note 13. 

75. Cal —Bankers' Life Co. v. Rich¬ 
ardson, supra, 

61 C.J p 355 note 14. 

76 . Okl.—Read v. Royal Neighbors 
of America, 179 P 2d 679. 198 Okl 
437—Royal Neighbors of America 
v State ex rel Read, 72 P 2d 325, 
181 Okl 63, followed in Woman’s 
Ben. Ass'n v. State ex rel Read, 
72 P.2d 331, 181 Okl. 67, Sovereign 
Camp, W. O W., v State ex rel. 
Read, 72 P.2d 332, 181 Okl. 74, Mod¬ 
ern Woodmen of America v. State, 
72 P.2d 333, 181 Okl. 68, The Prae¬ 
torians v. State, 72 P.2d 335, 181 
Okl. 70 and The Maccabees v. State, 
72 P.2d 336, 181 Okl. 69. 

Beserve aooounts 

Building up of reserves in book¬ 
keeping accounts by nonresident fra¬ 
ternal beneficiary association did not 
show that its business was being car¬ 
ried on for profit so as to subject it 
to tax imposed on nonresident in¬ 
surance companies, nor did contin¬ 
gency reserve in account of associa¬ 
tion stamp it as a profit-making in¬ 
surance organization, so as to subject 
it to tax, where it appeared that such 
reservo was necessary because ex¬ 


act computation of legal reserve suf¬ 
ficient for all emergencies was im¬ 
possible—Sovereign Camp, W O W., 
v. Murphy, D C Iowa, 17 F.Supp 660 
Similarity to old line insurance 
Policies issued by nonresident fra¬ 
ternal benefit association were held 
not to deprive association of itB fra¬ 
ternal character so as to subject it to 
tax imposed on nonresident insurance 
companies, where policies were be¬ 
lieved by association to be authorized 
by statutes of state, where they con¬ 
tained no provisions expressly pro¬ 
hibited and came within broad provi¬ 
sions of statutes, although similar to 
policies issued by old-line insurance 
companies —Sovereign Camp, W O 
W.. v. Murphy, supra. 

77. Iowa—State ex rel. Pew v. In¬ 
dependent Order of Foresters, 286 
N W 425, 226 Iowa 1339 

78 . Ark—United Mut. Life Ins. Co. 
of Indianapolis, Ind, v. State ex 
rel Attorney General, 108 S W 2d 
484, 194 Ark. 371. 

Tex—Lockhart v. American United 
Life Ins Co., Civ App., 181 S \V.2d 
607, error refused. 

Waiver of emergency assessment 
clause 

Assessments collected from local 
holders of beneficiary certificates is¬ 
sued by fraternal benefit society 
which had been ultimately succeeded 
under the terms of successive rein¬ 
surance and merger agreements by a 
foreign old-line insurance company, 
without affecting the qualities and at¬ 
tributes of the certificates as frater¬ 
nal benefit certificates, were not sub¬ 
ject to gross premium taxes as pre¬ 
miums on policies of life insurance, 
notwithstanding waiver by old-line 
company of emergency assessment 
clause in each certificate —Lock¬ 
hart v. Illinois Bankers Life Assur. 
Co., Tex.Civ.App., 194 S.W.2d 611. 
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79 . Ark—United Mut. Life Ins. Co 
of Indianapolis, Ind, v State ex 
rel Attorney General, 108 S W 2d 
484, 194 Ark. 371 

80 . Cal —Equitable Life Assur. Soc. 
of U S v Johnson, 127 P 2d 95, 
53 Cal App 2d 49 

81 . Kan —Equitable Life Assur Soc 
of U. S v Hobbs, 127 P 2d 477, 155 
Kan 534—Equitable Life Assur 
Soc. of U. S v Hobbs. 114 P 2d 
871, 154 Kan. 1, 135 A L R. 1234 

Mo —State ex rel. Aetna Life Ins 
Co v. Lucas, 163 S W 2d 10, 348 Mo 
286. 

Regarded as “premiums” 

Considerations paid to life insur¬ 
ance company for issuance of annui¬ 
ties were ''premiums" within consti¬ 
tutional provision imposing tax on 
insurance companies and associations 
doing business in state on amount 
of gross premiums received on their 
business done in state, so as to be 
taxable thereunder —Equitable Life 
Assur. Soc of U S. v Johnson, 127 
P 2d 95, 53 Cal App 2d 49. 

82 . N D —State v Equitable Life 
Assur Soc. of U. S., 282 NW. 411, 
68 ND. 641. 

Pa—Commonwealth v. Metropolitan 
Life Ins. Co, 98 A. 1072, 254 Pa 
610. 

Tex—Daniel v. Life Ins. Co. of Vir¬ 
ginia, Civ.App., 102 S.W.2d 256. 
Dictionary definition not controlling 
In determining whether considera¬ 
tions paid for annuity contracts are 
premiums on policies of insurance 
for purposes of measuring occupation 
tax on foreign insurers, dictionary 
definition, stating that a certificate 
of insurance often means an annuity 
contract ot certificate of an insur¬ 
ance company, was not controlling, in 
view of unanimity of Judicial deci¬ 
sion differentiating between insurance 
and annuity contracts.—Daniel v 
| Life Ins. Co. of Virginia, supra. 
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Computation . Except where the tax is expressly 
imposed on the gross premiums stipulated in the 
policy without any deductions, whatever , 88 the tax 
should be computed on the total amount of pre¬ 
miums collected, retained, and devoted to the busi¬ 
ness of the company , 84 excluding any surplus or 
unearned premiums not so used, but returned to the 
policyholders or credited to them as abatements or 
dividends , 85 but without, under some statutes, any 
deduction for dividends . 86 Where it is imposed 
for the privilege of doing business in the state, it 
may be based on the amount of premiums collected 
on business during the year preceding the enactment 
of the statute . 87 A statutory provision for the re¬ 
duction of the tax on gross receipts of a foreign 
company, which has invested and deposited in the 
state a specified percentage of its reserve appor¬ 
tioned on account of policies in the state, is not 
available to a company which has not made such 
investment and deposit, but claims exemption there¬ 
from, under another provision, because of having 
deposited in its home state securities covering the 
reserve on all its business and for the protection 
of all its policyholders . 88 Where the law imposes 
a tax on gross premiums with provision for deduc¬ 
tion of “return premiums/' such phrase means re¬ 
payment of the whole or a ratable portion of the 
premium paid on cancellation of the policy , 89 ex¬ 
cluding cash or surrender values paid on cancella¬ 
tion , 90 and does not limit the deduction to cases 


where the tax was paid on the original premiums . 91 

Where the tax is imposed on the “gross” pre¬ 
miums, the word “gross” is, in the absence of any 
indication in the statute to the contrary, given its 
usual meaning of whole, entire, or without deduc¬ 
tion , 92 and it has been said that a statute defining 
“gross premiums” for purposes of taxation of for¬ 
eign life insurance companies is not passed to limit 
the scope of the term but rather to forestall a pos¬ 
sible interpretation in accordance with the prevail¬ 
ing trend of decisions under which dividends to* 
policyholders are deducted in determining the 
amount of gross premiums subject to tax . 93 Under 
such a statute premiums need not be permanently 
retained in order to be “received” within the mean¬ 
ing of provisions taxing gross premiums received . 94 

Firemen's relief fund. A firemen's relief fund 
statute, requiring fire insurance companies organ¬ 
ized under the laws of another state or country au¬ 
thorized to do business in the state and doing busi¬ 
ness m an incorporated city or township maintaining 
a fire department to pay a stated annual tax on a 
stated amount of its premiums to be used for a 
disability and pension fund for firemen disabled in 
the performance of their duties, is designed to aid 
municipalities in providing a more stable and ex¬ 
perienced personnel for their fire departments and 
thus lessen the loss from fire in congested dis¬ 
tricts . 95 Where a foreign insurance company with 


83 . Ohio—State v. Tomlinson, 124 
N.E 220, 99 Ohio St 233. 

84 . Kan—State v. Wilson, 172 P. 
41, 102 Kan. 752, L.R A.1918D 955. 

85 . Iowa —Prudential Ins Co. of 
America v. Green, 2 N.W 2d 765, 231 
Iowa 1371, 141 A. L.R. 1401. 

61 C J. P 355 note 17. 

‘^Cancellation” 

Payment by foreigrn insurance com¬ 
pany for cash surrender value of 
policies was not a “cancellation” of 
policies within meaning of consti¬ 
tutional and statutory provisions pro¬ 
viding for a tax on all premiums col¬ 
lected in the state by foreign insur¬ 
ance companies after cancellations 
are deducted.—Lincoln Nat. Life Ins. 
Co. v. Read, 156 P 2d 368, 194 Okl. 
542, affirmed 65 S.Ct. 1220, 325 U.S. 
673, 89 LEd 1861 

Use to purchase accelerated endow¬ 
ment 

The statute, requiring foreign in¬ 
surance companies doing business 
in state to pay taxes on gross amount 
of premiums received by them for 
business done in state, is inapplicable 
to dividends retained by foreign mu¬ 
tual life Insurance company and ap¬ 
plied thereby, under policyholders’ di¬ 
rections, on purchase of accelerated 
endowment insurance.—Mutual Ben. 


Life Ins Co. v. Fischer, 17 NW.2d 
847, 236 Iowa 40. 

86 . Ky —Northwestern Mut Life 
Ins Co. v James, 127 S.W 505, 138 
Ky 48 

61 C J p 355 note 18. 

87. Kan —McNall v. Metropolitan 
Life Ins Co., 70 P. 604, 65 Kan 
694 

61 C.J p 355 note 19 

88 . Tex —Kansas City Life Ins. Co 
v Love, 109 SW. 863, 101 Tex. 531 

89. Cal —Equitable Life Assur Soc. 
of U. S v. Johnson, 127 P.2d 95, 
53 Cal.App 2d 49 

90. Cal —Equitable Life Assur. Soc. 
of U. S v. Johnson, supra. 

91. Cal—Equitable Life Assur. Soc 
of U. S. v. Johnson, supra. 

93. NH.—Metropolitan Life Ins Co. 
v. Rouillard, 24 A.2d 264, 92 N H 
16. 

93. N.H —Metropolitan Life Ins. Co. 
v. Rouillard, supra. 

“Total amount” 

In statute Imposing on foreign life 
insurance companies gross premiums 
tax on “total amount of premiums as 
stated in the policies,” the quoted 
phrase means the total amount of 
premiums stated as such, and does 
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not require premium clause and re¬ 
fund clause to be read together — 
Metropolitan Life Ins. Co. v. Rouil¬ 
lard, supra. 

94. NH—Metropolitan Life Ins Co. 
v. Rouillard, supra. 

95. Kan.—In re Insurance Tax Cas¬ 
es, 161 P 2d 726, 160 Kan. 300, af¬ 
firmed Prudential Ins Co of Amer¬ 
ica v. Hobbs, 66 S Ct 1360, 328 U S 
822, 90 L.Ed. 1602, Aetna Ins Co 
v. Hobbs, 66 S.Ct 1360, 328 US 
822, 90 L Ed 1602, American In- 
dem. Co. v. Hobbs, 66 SCt 1361, 328 
U.S 822, 90 LEd. 1602, and Pacific 
Mut Life Ins. Co. v. Hobbs. 66 S 
Ct 1361, 328 US. 822, 90 LEd. 1602, 
rehearing denied 67 SCt. 27, two 
cases, 329 US. 819, 91 L.Ed. 697. 

Statute held valid 

Kan —In re Insurance Tax Cases, 
161 P.2d 726, 160 Kan. 300, affirm¬ 
ed Prudential Ins Co. of America 
v. Hobbs, 66 S.Ct. 1360, 328 U.S 
822, 90 L.Ed. 1602, Aetna Ins. Co 
v. Hobbs, 66 S.Ct. 1360, 328 U.S 
822, 90 L.Ed. 1602, American In- 
dem. Co, v. Hobbs, 66 S.Ct. 1361, 
328 U.S. 822* 90 L.Ed. 1602, and 
Pacific Mut. Life Ins. Co. v. 
Hobbs, 66 S.CL 1361, 328 U.S. 822, 
90 LuEd. 1602, rehearing denied 67 
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the specific authority or acquiescence of the state 
collects from policyholders within the state the 
amount of the tax and makes no effort to return 
that amount to the policyholders, there is no 
equitable reason why the tax should not be collect¬ 
ed.^ 

Reinsurance . Unless required by statute a for¬ 
eign insurance company is not required to pay taxes 
on reinsurance premiums received from other com¬ 
panies on account of risks within the state , 97 par¬ 
ticularly where the contract therefor is made and 
performed outside the state , 98 and unless a statute 
requires a reinsurance company to pay taxes on 
net receipts, a foreign reinsurance company which 
has paid a privilege tax for doing business in the 
state has discharged its full obligation , 99 and if it 
confines its business solely to reinsurance it is not 
liable for a tax on its net receipts therefrom j 1 
and this rule has been held to apply although other 
statutes requiring a privilege tax of such companies 
recite that it shall not be construed to prevent the 
levy and collection of a tax on net receipts of in¬ 
surance companies , 2 or provide that a failure of the 
•company to transact its reinsurance business 
through authorized agents shall constitute a viola¬ 
tion of the statute providing for a tax on net re¬ 
ceipts and subject the company to revocation of its 
authority to transact business in the state , 3 or that 
a company assuming any risk on property in the 
state must assume such risk in full accord with 
the provisions of the state statutes . 4 A foreign 
reinsurance company is not taxable on original 
premiums received by a domestic company on that 
portion of the risk which the foreign company has 
reinsured, and the taxes on which the local com¬ 
pany has paid 6 Reinsurance not running to the 


original insured and involving no action taken with¬ 
in the state i$ not embraced in any privilege granted 
by the state to a foreign insurance company so as 
to be taxable by the state . 6 

Receipts outside state . The mere payment of 
premiums to a foreign insurance company does not 
constitute the doing of business by the company in 
the state of the policyholder’s residence so |is to 
justify a tax on it . 7 As long as a foreign insurance 
company continues to do business in the state, how¬ 
ever, all premiums received from policyholders re¬ 
siding therein are taxable although paid directly 
to the home office or to agencies outside the state , 8 
except where the statute provides for the tax only 
on premiums received in the state . 9 Where the 
company has withdrawn itself from doing business 
in the state, the fact that it or its successor con¬ 
tinues to collect, outside the state, premiums from 
resident policyholders is not doing business in the 
state, so as to make it taxable on premiums so 
received , 10 and a foreign insurance company, which 
permits its license to do business in the state to ex¬ 
pire and which ceases to write new insurance, is not 
doing business so as to be subject to tax even 
though it continues to accept premiums on insur¬ 
ance mailed to its home office , 11 but, where the 
statute provides for payment of tax measured by 
premium receipts for the life of the policies issued, 
the foreign insurance company has been held liable, 
after withdrawal, for premiums received on policies 
written before withdrawal . 12 The continued exist¬ 
ence of life insurance policies and a continued col¬ 
lection of premiums after a foreign corporation has 
gone into receivership and ceased to write new in¬ 
surance do not constitute doing business within the 
state so as to subject the company to the gross 


S.Ct 27. two cases. 329 US. 819, 
91 L.Ed 697 

96. Kan —In re Insurance Tax 
Cases, 161 P 2d 726, 160 Kan 300. 
affirmed Prudential Ins Co of 
America v. Hobbs, 66 S Ct. 1360, 
328 US 822, 90 LEd 1602, Aetna 
Ins. Co v Hobbs, 66 S.Ct 1360, 
328 U S. 822, 90 L Ed 1602, Ameri¬ 
can Indem. Co. v. Hobbs, 66 S.Ct 
1361, 328 U.S 822, 90 L.Ed. 1602, 
and Pacific Mut Life Ins. Co. v 
Hobbs. 66 S.Ct. 1361. 328 US 822, 
90 L.Ed 1602, rehearing denied 67 
SCt. 27, two cases, 329 U.S. 819, 91 
L.Ed. 697. 

97 . Iowa.—In re Continental Casual¬ 
ty Co., 179 N.W. 186, 189 Iowa 933 

61 C.J. p 366 note 21. 

98 . Iowa.—In re Continental Casual¬ 
ty Co., supra. 

61 C.J. p 855 note 22. 


99. Ill —Baltica Ins Co v. Carr. 162 
NE 178, 330 Ill 608 

1. Ill —Baltica Ins Co v. Carr, su¬ 
pra 

2. Ill —Baltica Ins Co v. Carr, su¬ 
pra 

3. Ill—Baltica Ins Co. v. Carr, su¬ 
pra. 

4 . Ill.—Baltica Ins Co. v. Carr, su¬ 
pra. 

5. Mich—People v American Cent 
Ins Co, 146 NW 235, 179 Mich 
371. 

6 . U S.—Connecticut General Life 
Ins. Co. v. Johnson, Cal, 58 S Ct 
436, 303 U.S. 77, 82 L Ed. 673. 

7. N.Y —Guardian Life Ins. Co of 
America v Chapman, 97 N E 2d 
877, 302 NY 226. 

8 . U.S.—Commonwealth v Equita¬ 
ble Life Assur Society of the Unit¬ 
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ed States, 86 A 787, 239 Pa. 288. 
affirmed 35 SCt 829, 238 US 143, 
59 LEd 1239 

9. Ohio —Mutual Life Ins Co. of 
New York v State, 87 NE 269, 79 
Ohio St 305 

61 C J p 356 note 30 

10. U S3 —Provident Savings Life 
Assur. Society v. Commonwealth, 
Ky. 36 S.Ct. 34, 239 US 103, 60 
LEd 167, LRA1916C 572. 

Ky—Illinois Life InB Co v. Com¬ 
monwealth, 181 S.W. 1133, 168 Ky. 
201 

61 C.J. p 356 note 31. 

11. Cal.—People v. Alliance Life 
Ins Co., 151 P.2d 868, 65 Cal.App.2d 
808. 

12. Tenn.—State v. Continental As¬ 
sur Co., 138 S.W 2d 447, 176 Tenn 
1, appeal dismissed Continental 
Assur. Co. v. State of Tennessee, 
61 S.Ct. 1, 311 U.S. 6, 85 L Ed 5. 
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premium privilege tax, at least where the statute 
refers only to companies transacting business which 
requires a license from, or consent of, the state ; 18 
and another foreign insurance company which by 
contract with the receiver takes over and runs the 
insurance business of the defunct company does not 
thereby transact business so as to become liable for 
the gross premium tax on premiums collected on 
outstanding policies of the defunct company . 14 

Retaliatory statute . A retaliatory statute, which 
imposes a rate of taxation on a foreign insurance 
company equal to that imposed by the foreign state 
on insurance companies of the local state doing 
business in the foreign state, will be given effect . 16 
Such a statute operates only where the law of the 
state of the foreign company taxes the companies of 
the local state at a rate of taxation higher than that 
imposed by the latter state on the foreign compa¬ 
ny ; 16 if the foreign state imposes a lower rate 
of taxation the retaliatory statute does not apply , 17 
and where such a tax is imposed in connection with 
a primary tax on premium receipts less losses paid 
m the state, a retaliatory tax cannot be imposed 
where the losses paid in the state reduce the amount 
of the tax to less than that imposed in the other 
state . 18 The amount or rate of taxation imposed by 
such a statute must be the same as the home state 
of the foreign company imposes on insurance com¬ 
panies of the taxing state . 16 Such a statute imposes 


the retaliatory taxes for the purpose of leveling the 
amount of taxes and not as a penalty , 86 although 
it has been held that as the statute is penal in its 
nature, it must be strictly construed , 21 even though 
such construction renders it ineffective as a retalia¬ 
tory measure . 22 

§ 196. - Shares in Foreign Corporation 

a. In general 

b. Where corporation taxed on capital 

or property 

a. In General 

Generally speaking the shares of stock of • foreign 
corporation are subject to tax in the hands of a resident 
owner. 

The situs of shares of stock in a foreign corpora¬ 
tion for taxation purposes is a matter of legislative 
control . 23 Although there are decisions to the effect 
that shares of stock in a foreign corporation are 
not taxable in the state of the resident owners 
thereof , 24 or separate and apart from the corporate 
property , 25 in accordance with the rule that shares 
of stock in a foreign corporation ordinarily have 
their situs at the domicile of the owner , 26 except 
where, in a particular case, the shares are exempt 
from taxation , 27 each state has the right and power 
to tax its own resident citizens on shares of stock 
in a foreign corporation owned and held by them . 28 


13. Iowa.—American United Life 
Ins Co v Fischer, 11 N.W 2d 573, 
234 Iowa 460 

14. Iowa.—American United Life 
Ins. Co. v. Fischer, supra. 

15. Statute held not repealed 

N.C—Atlantic Life Ins. Co. v. Wade, 
142 S E 474, 105 N.C. 424. 

16. Mont—Occidental Life Ins. Co 
v. Holmes, 80 P.2d 383, 107 Mont 
48 

Tex—Board of Insurance Com’rs v. 
Prudential Fire Ins Co., Civ.App,, 
1$7 S W.2d $78. error refused. 

61 C.J. p 356 note 34. 

17. Ind —State v. Continental Ins. 
Co of New Tork, 116 N.E. 929, 67 
IndApp. 536. 

18. Ind --State v. American Ins. Co., 
137 NE. 338, 79 Ind.App.88. 

19 . Kan — Massachusetts Mut. Life 
Ins. Co. v. Hobbs, 181 P.2d 512, 163 
Kan. 289 

61 C.J. p 356 note 37. 

90 . U.S.—Cochrane v. Bankers* Life 
Ox, C.C AColo., 30 F.2d 918. 

91. Ind—State v. American Ins. Co., 
137 N.E. 838, 79 IndApp. 88. 

61 CJT. p 367 pote 39. 

99 . Ind,— State v. American Ins. Co., 
supra. 

23. Colo.—City and County of Den¬ 


ver v. Hobbs' Estate, 144 P 874, 58 
Colo 220, AnnCasl916C 823. 

61 C J p 357 note 42 

24 . NY —People v Commissioner of 
Taxes, 4 Hun 695. 

61 C J p 357 note 43 

25. Colo—City and County of Den¬ 
ver v Hobbs’ Estate, 144 P. 874, 68 
Colo. 220, Ann Cas 1916C 823 

26 . Cal—Miller v. McColgan, no P. 
2d 419, 17 Cal 2d 432, 134 A.L R 
1424. 

Situs of shares of stock in general 
see supra fi 130 b (2). 

27 . Pa —Dupuy v. Johns, 104 A. 565, 
261 Pa. 40. 

61 C J. p 357 note 45%. 

28. Miss.*—Barnes v. Jones, 103 So 
773, 139 Miss. 675, 43 A.L.R. 673. 

61 C.J. p 357 note 46 
Construction of statute 
Where statute Imposing tax Is free 
from ambiguity, there is no necessity 
to resort to rules of construction in 
order to arrive at legislative intent — 
In re Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annuities, 
27 A.2d 57, 345 Pa, 130. 

Provision# foe exemption 

(1) In determining whether stock 
of foreign corporation held by local 
resident is that of manufacturer sub¬ 
ject to tax or that of merchant and 


not subject to tax under provisions 
of statutes expressly exempting from 
tax shares of capital stock of “corpo¬ 
rations engaged in merchandising/’ 
courts will consider only amount of 
merchandising done within state and 
not that done outside state.—Cher¬ 
ry v Board of Review of City of Ce¬ 
dar Rapids, 26 N.W.2d 316, 238 Iowa 
189. 

(2) Under some statutory provi¬ 
sions, where foreign corporation is 
subject to franchise tax within state, 
its shares of stock, in hands of resi¬ 
dent owners, are exempt frpm per¬ 
sonal property tax.—Commonwealth 
v. Andrews, 42 Pa.Dist. & Co. 505 

Tax on iatMfiUM 

(1) Shares in foreign corporations 
are taxable to the resident owners as 
Intangibles. 

Aria.—State Tax Commission v. Shat- 

tuck. 38 P 2d 631, 44 Aria. 379. 

Fla.—Starkey v. Carson, 189 So. 885, 

188 Fla. 301. 

(2) This is true at least where no 
business situs of such stock is shown 
to be elsewhere.—Starkey v. Carson, 
supra. 

(8) A domestic corporation owning 
shares of stbek in a foreign corpora¬ 
tion may be taxed thereon at its dom¬ 
icile, since the shares Are regarded 
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This is true whether the foreign corporation is a 
public or private one, 29 and whether the owner is 
an individual or a corporation. 80 Such a tax is 
not a levy on the capital of the foreign corporation, 
but a personal tax on the shareholder based on 
the value of his stock; 31 and it has been held that 
it may be imposed although the corporation's place 
of business and property are in another state, 32 or 
the stock or evidence of ownership is out of the 
state, 33 or the stock is pledged to a pledgee in an¬ 
other state, if the pledgor retains the equitable 
ownership with the right to vote the stock and re¬ 
ceive the dividends thereon, and to a retransfer on 
the payment of the obligation. 34 

It has also been held that the tax may be imposed 
although the stockholder has been taxed on the 
same stock in another state where the corporation is 
located; 35 and, although the statute provides that 
no stockholder shall be taxed for shares held in 
a foreign corporation which is, or the shares in 
which are, liable to taxation in the corporation's 
home state, the fact that the corporation pays in 
its home state, a license fee or corporate franchise 
tax, graded according to the amount of outstanding 
stock, does not prevent the taxation of shares held 
m the local state. 36 Such a tax may be assessed 
on the entire issue of stock of a foreign corporation, 
owned by a domestic corporation, 37 but shares of 
stock in a foreign corporation owned by another 
foreign corporation doing business m the state are 
not taxable, notwithstanding the certificates evi¬ 
dencing such ownership arc physically in the cus¬ 
tody of the officers of the latter corporation at a 
branch office within the state 38 

Business situs elsewhere Shares owned by a le¬ 
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gal resident who has left the state and is doing busi¬ 
ness in another state, where the shares are held and 
have a business situs, are not taxable in the state, 39 
unless they are kept out of the state, in bad faith, 
in order to avoid taxation therein. 40 

Nonresident owner. Ordinarily shares of stock 
in a foreign corporation are not taxable to a non¬ 
resident owner. 41 Shares of stock outside the 
state, owned by nonresident stockholders in a for¬ 
eign corporation having a statutory agent within the 
state, are not taxable therein, 42 and a statute im¬ 
posing such a tax is a direct infringement of the 
Fourteenth Amendment of the federal Constitu¬ 
tion, 43 and the fact that the foreign corporation 
licensed to do business within the state continues 
so to do since the adoption of such statute does not 
constitute implied assent of the stockholders to the 
conditions imposed. 44 

b. Where Corporation Taxed on Capital or 
Property 

A resident owner of stock in a foreign corporation 
may be taxed thereon even though the rule with respect 
to domestic corporations is that the corporation shall 
be taxed on its capital or property and that this shall 
relieve the stockholder from taxation on his shares. 
Under some statutes taxation of a foreign corporation on 
its capital or property within the state relieves a resi¬ 
dent owner of its stock from taxation on his shares. 

In accordance with the rule, in some jurisdictions, 
that the property of the shareholders in their re¬ 
spective shares of stock may be taxed separately 
from the corporate property and capital stock, dis¬ 
cussed supra § 136, a resident owner of shares in a 
foreign corporation may be taxed thereon, even 
though the rule with respect to domestic corpora¬ 
tions is that the corporation shall be taxed on its 
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as intangible personalty, even though 
the Intangibles were acquired at a 
business situs outside the state — 
Continental Purchasing Co v City 
of Newark. 12 A 2d 133, 18 NJ Misc 
204. 

29 . Conn—Lockwood v Weston, 23 
A. 9, 61 Conn. 211. 

30 . Pa—Commonwealth v Sunbury 
Converting Works, 134 A. 438, 286 
Pa. 646, 48 A L R 992 

31. fc»a—Commonwealth v. Sunbury 
Converting Works, supra—Dupuy 
v. Johns, 104 A. 665, 261 Pa. 40. 

32 . Aria.—State Tax Commission v 
Shattuck, 38 P 2d 631, 44 Aria. 379. 

61 C.J. p 357 note 50. 

h and 

“No one had doubted the constitu¬ 
tional power of a state to tax its 
domiciled residents on their shares 
of stock In a foreign corporation 
whose only property is real estate 


located elsewhere —Curry v Me* 

Canless. Term, 69 S Ct 900, 905. 307 

US 857, 83 LEd. 1339, 123 A L.R 

162. 

33. Fla,—Starkey v. Carson, 189 So 
385, 138 Fla. 301 

61 C J. p 358 note 51. 

34. Pa—In re Bishop’s Estate, 83 
PaDist. & Co. 139. 

61 C J. p 358 note 52 

35. US —Central of Georgia R. Co 
v. Wright, C.CGa, 166 F 153, ap¬ 
peal dismissed 30 S Ct. 408, 215 U. 
S. 617, 54 LEd. 350. 

61 C.J. p 358 note 53 

39 . R I—Rhode Island Hospital 

Trust Co. v. Providence Tax As¬ 
sessors, 55 A. 877, 25 R.L 855. 

61 C.J. P 358 note 54. 

37. Pa—Commonwealth v. Sunbury 
Converting Works, 134 A. 438, 286 
Pa 545, 48 A L.R, ,992—Common¬ 


wealth v Westinghouse Airbrake 
Co, 95 A 807, 261 Pa 12 

39. Ohio —Cleveland-Chffs Iron Co 
v Madigan, 17 Ohio Cir.Ct, N.S, 
340 

Puerto Rico —Fajardo Sugar Co. v 
Richardson, 7 Puerto Rico Fed 164 

39. Mont—State v Harrington, 217 
P 681, 68 Mont. 1. 

40 . Mont—State v Harrington, su¬ 
pra 

41 . Ariz—Oglesby v Pacific Finance 
Corporation of California 38 P 2d 
646. 44 Ariz. 449. 

42 . Idaho.—Utah Mortg Loan Cor¬ 
poration v. Gillis, 290 P. 714, 49 
Idaho 676. 

61 C.J. p 358 note 60. 

43 . Idaho.—Utah Mortg. Loan Cor¬ 
poration v. Gillis. supra 

44 . Idaho.—Utah Mortg Loan Cor¬ 
poration v. Gillia supra 

61 C.J. p 358 note 62, 
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capital or property and that this shall relieve the 
stockholder from taxation oil his shares, 45 and re¬ 
gardless of whether or not the foreign corporation 
pays taxes on its capital or property in the foreign 
state. 46 In other jurisdictions, however, under stat¬ 
utes providing for exemption from taxation in such 
cases, a resident shareholder is not taxable on his 
shares of stock where the foreign corporation is 
taxed on its property or capital in its own state, 47 
or where the shares of stock are taxable at the cor¬ 
poration’s domicile. 48 

On capital or property in state . Under the vari¬ 
ous statutory provisions exempting shareholders 
from taxation on their shares of stock where the 
corporation is taxed on its capital or property 
within the state, a shareholder is not taxable on 
his shares of stock of a foreign corporation, where 
all or a substantial portion of the capital or prop¬ 
erty of the corporation is situated and taxed to the 
corporation in the same state where the shareholder 
resides, 49 or where the foreign corporation has its 
principal office in the state and lists its capital 
stock for taxation therein; 60 and, where the for¬ 
eign corporation has not made a report of its 
property or business m the state, a resident share¬ 
holder may show facts which render the corporation 
subject to the tax and relieve the stockholder from 
taxation on his stock. 61 In order that a resident 
shareholder may be entitled to this exemption, there 


mutt be a due compliance with the statutory re¬ 
quirements. 52 Accordingly, it has been held that a 
resident shareholder is not exempt from taxation 
on his shares, under such statutes, where only a 
small portion of the corporate property is situated 
in the state and taxed to the corporation, 63 or where 
what property it has therein was not acquired and 
taxes paid thereon in good faith for corporate use 
and purposes, 54 or where it does no business or pays 
no capital stock tax in the state, 55 or where, al¬ 
though it is registered to do business in the state, 
it has no tangible property therein subject to capi¬ 
tal stock tax, 56 as in case of shares in a foreign 
holding company which merely owns stock in a 
subsidiary company which owns property and pays 
taxes thereon in the state. 57 Where the statute 
provides for such exemption, in case of a corpora¬ 
tion liable to a tax on its corporate excess, its lia¬ 
bility to a tax thereon exempts shareholders from 
taxation on their shares, even though the corpora¬ 
tion in fact has no corporate excess. 58 Statutes 
providing that, where the tangible property or capi¬ 
tal stock of any corporation is assessed, the shares 
of stock of such corporation shall not be assessed 
for taxation apply to all corporations whether do¬ 
mestic or foreign, 69 and in the case of a foreign 
corporation the proviso applies where only its tan¬ 
gible personal property is assessed within the 
state. 60 


C. PUBLIC PROPERTY 


§ 197. In General As a general rule, and in the absence of express 

A. . general rule public property and land dedl- StatUt0r y authority, public property,** when devoted 
cated to a public use are not subject to taxation. 


45 . Ohio.—Lee v Sturges, 19 N.E 
560, 46 Ohio St. 153, 2 L R.A. 556. 

61 C J. p 358 note 65 

40 . Neb —In re Buckhannon River 
Coal Co., 202 NW. 616, 113 Neb 
230. 

61 C J. p 358 note 66. 

47. N.J.—Trenton v. Standard Fire 
Ins. Co, 73 A. 606, 77 N.J Law 757. 

61 C.J. p 358 note 68. 

48 . Vt—Foster v. Stevens, 22 A. 78, 
68 Vt. 175, 18 L R.A. 166. 

61 C.J. p 358 note 69, 

48 . RI.—Rhode Island Hospital 
Trust Co. v. Rhodes, 91 A, 50, 37 
RX 141. 

61 C.J. p 859 note 70. 

50. Kan.—Patterson ▼. Board of 
Corners of Wilson County, 109 P. 
790, 83 Kan. 324. 

61 C.J. p 859 note 71. 

5 L Pa.—In re McMullin's Estate, 
116 A. 282, 272 Fa. 284. 


52. NC—Brown v Jackson, 1 02 S 
E 739. 179 NC. 363. 

61 C J. p 359 note 73. 

53. Ohio—Lee v. Sturges, 19 N E 
560, 46 Ohio St 153, 2 L R A. 556 

61 C.J. p 359 note 74. 

54 . Ky.—Commonwealth v. Muir, 186 
S W. 194, 170 Ky. 435. 

61 C.J. p 359 note 75. 

55 . Ohio—Scott v. Smith, 2 Ohio 
N.P, N.S., 617. 

Pa.—Dupuy v. Johns, 104 A. 565, 261 
Pa. 40. 

50. Pa.—In re McMullin’s Estate, 
116 A. 232, 272 Pa* 284—Appeal of 
Callery, 116 A. 222, 272 Pa 255 

57 . Ky.—Commonwealth v. Muir, 
186 S.W. 194, 170 Ky. 435, 442. 

61 C J. p 859 note 78. 

58 . R.I.—Rhode Island Hospital 
Trust Co. v. Rhodes, 91 A. 50, 37 
RI. 141. 

58 . Ill.—Hart v. Toman, 26 N.E 2d 
501, 873 Ill. 462. 

Taxation of corporation on capital 
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l or property as relieving sharehold¬ 
er in general see supra 5 136. 

60. Ill —Hart v. Toman, supra 

61. US.—U. S v. Certain Land Sit¬ 
uated in City of St Louis, D.C Mo, 
51 F Supp 80. 

Cal.—Gaspard v. Edwin M. LeBaron, 
Inc., 237 P.2d 278, 107 Cal.App 2d 
356. 

Ga—Newton v City of Atlanta 6 S. 

E 2d 61, 189 Ga 441. 

N.J —Romano v. Housing Authority 
of City of Newark, 10 A 2d 181, 123 
N.J.Law 428, affirmed 12 A.2d 884, 
124 N J Law 452. 

S D —Egan Independent Consol. 

School Dlst. No. 1 of Moody County 
v. Minnehaha County, 270 N.W. 527, 
65 S.D 32, 108 A L R. 572. 

61 C.J p 360 note 85. 

2>lsti&otio& fundamental 

The distinction between taxation of 
private Interests and taxation of gov¬ 
ernmental interests is fundamental In 
the application of the Immunity doc¬ 
trine as developed in the United 
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to publicise, 62 is not subject to taxation. 

Land dedicated to public use is imtnutie from tax¬ 
ation, 63 but not where the use of the property 
dedicated is restricted to owners or residents in 
the locality of the property, 64 or where the property, 
notwithstanding the servitude with which it is bur¬ 
dened, may still be alienated or encumbered by the 
owner. 68 

§ 198. Property of United States 

Unlew congress consents thereto, all property be¬ 


longing to the United States, devoted to publio uses, is 
immune from state taxation. 

Unless congress consents thereto, all property be¬ 
longing to the United States, 66 devoted to public 
uses, 67 is immune from state taxation; but, when 
federal property is placed in a private enterprise for 
gain, the immunity has no application. 68 So the 
state may tax private property in which the federal 
government may have an interest, 69 or property the 
legal title to which is in the United States, but the 
beneficial ownership in another. 70 Under this rule 


States—U. S. v. Allegheny County. 
Pa, 64 SCt. 908, 322 US 174, 88 
LEd. 1209 

▲ tax exemption law is not needed 

for any public property held as such 
—Greaves v. Houlton Water Co. 34 
A.2d 693, 140 Me 158. 

There is a distinction between “ex¬ 
emption” and “immunity” from tax¬ 
ation in that “exemption'* involves 
supposition that property so exempt¬ 
ed otherwise would be subject to tax¬ 
ation, and “immunity" involves the 
idea that, in the absence of a con¬ 
stitutional or statutory provision, 
property would not be subject to tax¬ 
ation because of its public nature — 
State v City of Hudson, 42 N W 2d 
646, 231 Minn. 127. 

69. Or—City of Portland v. Mult¬ 
nomah County, 296 F 48, 135 Or 
469. 

61 C J p 360 note 86 

63 . Cal —Gaspard v Edwin M Le- 
Baron, Inc., 237 P.2d 278, 107 Cal 
App 2d 356 

N Y.—Crane-Berkley Corporation v. 
Lavls, 263 NYS 556, 238 App Div. 
124 

Okl —Hampton v Oklahoma City, 18 
P.2d 518, 161 Okl 175 
61 C.J. p 360 note 89 

64. Ill—People v. Ricketts, 94 NE 
71, 248 Ill 428. 

61 C J. p 360 note 90. 

65. La—New Orleans Cotton Ex¬ 
change v Board of Assessors, 37 
La Ann 423 

Dssd not tendered 

N.C.—Bryan v. Craven County, 169 S 
E. 625, 204 N.C. 728. 

66. U.S.—S R. A„ Inc, v State of 
Minn, 66 S.Ct 749. 327 US 558, 
90 L Ed 851—U S. v Allegheny 
County, Pa., 64 SCt. 908, 322 US 
174, 88 L Ed 1209—Penn Dairies v. 
Milk Control Commission of Penn¬ 
sylvania, 63 SCt. 617, 318 U.S. 261, 
87 LEd. 748—U. S. v. Woodworth, 
C.A.N.Y., 170 P 2d 1019—Board of 
Directors of Red River Levee Dist. 
No 1 of Lafayette County, Ark., v. 
R. P. C., C.AArk., 170 P2d 430— 
Jefferson County, Fla., v. U. S , 
C.C.A.Fla., 164 F.2d 184—U. S. v 
Board of Com'rs of Fremont Coun¬ 
ty, C.C.A.Wyo., 145 F 2d 329-r-U. S. 


v City of Milwaukee, C.CAWis, 
140 F 2d 286—U S. v. City of 
Greenville, C.C.A S C , 118 F.2d 963 
—City of Springfield v U S , C C A 
Mass , 99 F 2d 860, certiorari denied 
City of Springfield v. U S , 59 S Ct 
592, 306 U.S 650, 83 LEd. 1049 

—Freedman v. Commissioner of 
Internal Revenue, CCA 3, 92 F 2d 
150. reversed on other grounds Hel¬ 
vering v. Therrell, 58 S Ct. 639, 303 
US. 218, 82 LEd 758—U S v 

City of Buffalo, CCANY, 54 F 
2d 471, certiorari denied City of 
Buffalo v U. S, 62 SCt 406, 285 
US 550, 76 LEd. 940—U S v 

City of East Orange, DCNJ, 78 

F Supp 371—U S. v Woodworth, 
DC NY., 66 F Supp 641—U S v 
412 715 Acres of Land in Contra 
Costa County, D C Cal , 60 F Supp 
576—U S. v. Okaloosa County, D 
C Fla, 59 F Supp 426—U S v 232 - 
68 Acres of Land in Shelby County, 
D.CTenn, 57 F Supp 891—U S v 
City of Philadelphia, D C Pa, 48 
F Supp 379—U S. v Certain Par¬ 
cels of Land in Prince George’s 
County, D C Md , 40 F Supp 436— 
Commodity Credit Corporation v 
Oklahoma County, D C Okl . 36 F 
Supp 694—U S v Power County, 
DC Idaho, 21 F Supp 684—U S 
v. Anderson Cottonwood Irr, Dist. 
DC Cal, 19 F.Supp 740—U. S. v 
Lewis, DCKy, 10 F.Supp. 471. 

Ala—King & Boozer v State, 3 So 
2d 572, 241 Ala 557, reversed on 
other grounds 62 SCt 43, 314 U.S. 
1, 86 LEd 3, 140 ALR. 615 

Ark—Cook v. Wilson, 187 S W 2d 7, 
208 Ark 459. 

Cal —Douglas Aircraft Co. v. Byram, 
134 P 2d 15, 57 Cal.App 2d 311— 
Associated Brewers Distributing 
Co., v. Riley, 102 F.2d 781, 39 Cal. 
App 2d 235—Downer v. Grizzly 
Livestock & Land Co , 43 P 2d 843, 
6 Cal.App 2d 39. 

Idaho—Jolley v. Minidoka County, 
106 P 2d 865, 61 Idaho 696. 

Mo.—Varney River Drainage Dist. 
v. Spledel, 152 S.W 2d 64, 347 Mo. 
1124. 

Mont—First Nat. Bank of White Sul¬ 
phur Springs v. Bergan, 169 P 2d 
233, 119 Mont 1. 

N.J —ABR Corp, v. City of Newark, 
35 A 2d 473, 131 N.J.Law 147, af- 
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Armed 42 A 2d 296, 1*3 N J.Law 
34—City of East Orange v. Joshua 
Hendy Iron Works, 46 A 2d 383, 24 
NJMisc. 82. 

NM— Sims v Vosburg, 91 P 2d 434, 
43 NM 255 

N Y —People ex rel Rogers v Graves, 
283 NYS 638. 245 App Div 462, 
affirmed 2 N E 2d 686. 271 N Y. 648, 
reversed on other grounds 67 S.Ct. 
269. 299 US 401, 81 LEd 306. 

Ohio—Dunn v Board of Tax Appeals, 
93 NE 2d 278. 154 Ohio St 42— 
Guckenberger v Toledo & C R Co , 
60 N E 2d 163. 144 Ohio St. 671- 
Herring Hall Marvin Safe Co v 
Evatt, 16 Ohio Supp 187 

Pa—Kiker v City of Philadelphia, 
31 A 2d 289, 346 Pa 624—Marson 
v City of Philadelphia. 21 A 2d 
228, 342 Pa. 369—Commonwealth v 
Board of Property Assessment, 
Com PI, 95 Plttsb Leg J 75. 

Wash.—Boeing Aircraft Co v. Re¬ 
construction Finance Corp, 171 P 
2d 838, 25 Wash 2d 652 168 ALR 
539, appeal dismissed Boeing Air¬ 
craft Co. v King County Wash, 
67 S Ct 972, two cases. 330 U S. 803, 
91 LEd 1262 

61 C J p 360 note 94 

67. US—U S v Boyle, DC Ohio, 
52 F Supp 906, affirmed City of 
Cleveland v U S, 65 SCt 280, 
323 U S 329, 89 L Ed 274 

61 C J p 360 note 95 

68 . US —Port Angeles Western R. 
Co v Clallam County, DC Wash, 
36 F.2d 956, affirmed, CCA, 44 
F 2d 28, and certiorari denied 51 
SCt 495, 283 US. 848, 75 L.Ed. 
1457 

Ohio.—Federal Public Housing Au¬ 
thority v Guckenberger, 65 N.E. 
2d 265, 143 Ohio St 251. 

69. US —Susquehanna Power Co. ▼. 
State Tax Commission of Mary¬ 
land, 51 SCt. 434, 283 U.S. 291, 75 
L*Ed. 1042. 

Iowa.—Boss v. Polk County, 19 N.W. 
2d 225, 236 Iowa 384. 

Stockholder interest 

Ala.—Warrior River Terminal Co. v. 
State, 58 So.2d 100. 257 Ala. 208 

70 . U.S.—Northside Canal Co. v 
State Board of Equalization, D.C. 
Wyo„ 8 F.2d 739, reversed on other 
grounds, C.C.A., North Side Canal 
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the fact" that the United States owns ! a teServoir j 
and the water therein will not prevent a state from 
taxing the beneficial interest 'in the water, trans¬ 
ferred to a water company. 7 * 

This immunity rests on the sovereign right of the 
federal government to hold property tax free, 72 
and it grows out of the supremacy of the federal 
government and the necessity that it be able to deal 
with its own property free from any interference or 
embarrassment. 73 Statutory provisions are not nec¬ 
essary in order to establish such immunity. 74 The 
laws of the United States, and not the laws of the 
state, are determinative of the issue as to immunity 
of the United States from state taxation. 76 

The immunity of federal property from state tax¬ 
ation is to be given a practical application so as to 
attain its purpose, 76 but without unnecessary inter¬ 
ference with the right of taxation. 77 It is personal 
to the government, 73 and is not transferable to, or 
to be used for, the special protection of the citizen. 79 
It has been stated that this implied immunity should 
be narrowly restricted. 80 Payment of taxes by the 
United States is no proof that it has waived its im¬ 
munity from taxation, 81 and the taking by the 
United States of an assignment of a lease providing 
that the lessee shall pay taxes levied against the 
property leased does not constitute a waiver of im¬ 
munity from taxation for such property. 82 


§ 199. —— Public Lands and Interests 
Therein 

a. In general 

b. Entries and sales 

c. Grants of public lands 

a. In General 

Land lying within the bordara of a atato, but which 
still constitutes a portion of tho public domain, and the 
legal and beneficial title to which remaina In the United 
States, is not subject to any species of state taxation. 

Land lying within the borders of a state, but 
which still constitutes a portion of the public do¬ 
main, and the legal and beneficial title to which 
remains m the United States, is not subject to any 
species of state taxation, and any assessment of 
taxes on such land is null and void and can in no 
way affect the interests of the government, 83 and 
the same rule is followed with respect to land ceded 
to the United States for a national park. 84 So land 
sold for direct taxes and bid in by the United States 
is not taxable while the government continues to 
hold it; 85 and property acquired from the general 
government after the time fixed by the state law 
for the completion of the assessment for the current 
year is exempt from taxation until the following 
assessment. 86 The state may tax railroad property 
belonging to a private corporation, although situ¬ 
ated wholly within the boundaries of a United 
States military reservation. 87 So property taken 


Co. v. State Board of Equalization 
of Wyoming; 17 P 2d 55. certiorari 
denied State Board of Equalization 
of Wyoming v North Side Canal 
Co, 47 SCt 686, 274 US. 740, 
741, 71 L.Ed 1320, and State Board 
of Equalization of Wyoming v. 
Twin Falls Canal Co, 47 S Ct 586, 
274 US. 740, 741. 71 LEd. 1320. 

71. U.S —Northside Canal Co. v. 
State Board of Equalization. D.C 
Wyo., 8 F.2d 739, reversed on oth¬ 
er grounds, C.C.A, North Side Ca¬ 
nal Co v State Board of Equali¬ 
zation of Wyoming, 17 F 2d 55, cer¬ 
tiorari denied State Board of Equal¬ 
ization of Wyoming v. North Side 
Canal Co., 47 S.Ct. 686, 274 US. 
740, 741, 71 L.Ed. 1320, and State 
Board of Equalization of Wyoming 
v. Twin Falls Canal Co., 47 S.Ct. 
586, 274 U S. 740, 741, 71 L.Ed. 1320. 

72. U.S—U. S v. Power County, D. 
C-Iowa, 21 F.Supp. 684. 

73. U.S.—West v. Oklahoma Tax 
Commission, 68 S.CL 1223, 334 U. 
S. 717, 92 L Ed. 1676, motion de¬ 
nied 69 S.Ct. 12, 335 U.S. 838, 93 L. 
Ed. 390. 

74. Wash.—Boeing Aircraft Co. v. 
Reconstruction Finance Corp., 171 
P.2d 838, £5 Wash.2d 652; 168 A.L. 


R. 539, appeal dismissed Boeing 
Aircraft Co v King County, Wash , 
67 SCt. 972, two cases, 330 US 
803, 91 LEd 1262 

75. US—U. S v. City of East 
Orange, DCNJ, 78 FSupp 371. 

76. U.S—Ken Realty Co. v. Johnson, 
C.C.A.Ala., 138 F.2d 809. 

77. U.S—Ken Realty Co. v. John¬ 
son, supra. 

78. U S.—Ken Realty Co. v. John¬ 
son, supra. 

79. U.S—Ken Realty Co. v. John¬ 
son, supra. 

Claimant with contract or grant 

The immunity of federal govern¬ 
ment and its Instrumentalities from 
state taxation does not inure to a 
person, firm, or corporation merely 
because such claimant has a con¬ 
tract with, or grant from, federal 
government.—Cook v. Wilson, 187 S. 
W.2d 7, 208 Ark. 459. 

80. U.S.— The Southern Cross, C.C.A. 
N.Y., 120 F.2d 466. 

81. N Y.—People ex rel. Mergen- 
thaler Linotype Co. v. Mills, 76 N. 
Y.S.2d $63, 273 App.Div. 860. 

82. Ohio.—Dunn V. Board of Tax 
Appeals, 98 N.E.2d >278, 154 Ohio 
St. 42. 


83 . US —U S. v Board of Com'rs of 
Fremont County, C C.A.Wyo, 145 F. 
2d 329—U S v. 150 29 Acres of 
Land, More or Less, in Milwaukee 
County, CCAWis., 136 F.2d 878— 
U S v. Anderson Cottonwood Irr 
Dist., DC Cal, 19 F.Supp. 740. 

Md—Johns Hopkins University v 
Board of Com’rs of Montgomery 
County, 45 A.2d 747, 185 Md. 614 
Wash—Ryan v. State, 61 P.2d 1276, 
188 Wash. 115, affirmed Ryan y. 
State of Washington, 58 S.Ct. 233, 
302 US 186, 82 LEd. 187. 

61 C.J. p 361 note 2. 

84. U.S.—Yellowstone Park Transp 
Co. v. Gallatin County, C.C.A.Mont, 
31 F2d 644, certiorari denied 60 
S.Ct. 16, 280 U.S. 655, 74 L.Ed. 611. 

85. U.S.—Van Brocklin v. Anderson, 
Tenn., 6 S.Ct. 670, 117 U.S. 151, 29 
L.Ed. 845. 

Ill.-i-People v. U. &. 93 III. 80, 94 Am 

R. 156. 

88 . Iowa,—Tallman v. Treasurer of 
Butler County, 12 Iowa 631—Des 
Moines Nav., etc., R. Co. v. Polk 
County, 10 Iowa 1. 

87. Kan.—Fort Leavenworth R. Co. 
v. Lowe, 27 Kan. 749, affirmed 5 

S. Ct 996. 114 U.S. 525, 39 L.Ed. 

264, i 
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and hteld by the United States in military "occupa¬ 
tion, but which is not owned by it, and which is 
afterwards voluntarily relinquished and returned to 
its owner, is in the meantime taxable to such own¬ 
er. 88 

Congress has power to grant to the states the 
right to tax public property or property in which 
the United States retains such an interest as would 
otherwise exempt it; 89 and where this is done no 
express acceptance by the state of the authority 
conferred is essential to the exercise thereof. 90 A 
state, in ceding to the United States exclusive ju¬ 
risdiction over a tract within its limits, may reserve 
to itself the right to tax private property therein, 91 
and the consent of the government to the reserva¬ 
tion may be presumed from its acceptance of the 
grant. 92 Whether a state has power to tax land 
acquired by the United States with the consent of 
the state depends on whether such power to tax is 
reserved in the legislative enactment granting con¬ 
sent to acquisition by the United States. 93 

Possessory rights . The possessory interests which 
private individuals may hold in the public lands of 
the United States, for various purposes, constitute 


a species of property recognized by law and sub¬ 
ject to taxation by the state. 94 So the retention by 
the federal government of title to land where min¬ 
eral rights exist does not exempt the minerals 
or mining rights from taxation by a state. 96 The 
possessory right which may be taxed as something 
separate and distinct from the title in fee, is an 
actual possession, and not a mere constructive pos¬ 
session or a mere claim to the land. 96 

Improvements on public lands . The exemption 
of public property from taxation docs not extend to 
improvements on the public lands made by pre- 
emptioners, homestead, and other claimants, or oc¬ 
cupants, at their own expense, and these are taxable 
by the state. 97 On the other hand, it has been held 
that improvements made by homestead claimants 
are not liable to taxation until the claimants are 
entitled to make their final proof of cultivation and 
settlement 98 

b. Entries and Sales 

After title to any portion of the public domain hat 
passed out of the United States by tale or by entry un¬ 
der the public land laws, in such manner as to invest 
the purchaser with the legal or equitable title, it becomes 
at once subject to taxation by the state. 


88 . Mo—Speed v. St Louis County 
Ct., 42 Mo. 382. 

39 . XJ.S—U. S. v. Board of Com’rs 
of Fremont County. CCA Wyo , 145 
F 2d 329 

Wis —State ex rel R. F. C. v. Sanla- 
der, 27 N W 2d 447. 250 Wis 481. 

61 C.J. p 361 note 9. 

Enabling act 

Where, at the time the state en¬ 
tered into the union in accordance 
with the provisions of the enabling: 
act, there was no method, aside from 
amending the constitution, of sub¬ 
mitting a question to the people of 
the state, the makers of the con¬ 
stitution had in mind that the peo¬ 
ple would speak through the mouth 
of the legislature in agreeing that 
federal property might he taxed by 
the state; and, in order to deter¬ 
mine the meaning of the enabling act 
and constitutional provisions rela¬ 
tive to taxation of federal property 
by the state, it is necessary to as¬ 
certain the intent of the framers of 
the. state constitution and that of 
congress, first in passing the enablipg 
act, in the preparation of the con¬ 
stitution, and the acceptance of the 
state into the union, and that intent 
must; be based 9 n the intent of the 
instruments considered as a whole 
—Boeing Aircraft Co. v. Reconstruc¬ 
tion Finance Cdrp., 171 P.2d 838, 25 
Wash 2d 652, 168 A.L.R. 639, appeal 
dismissed Boeing Aircraft Co, v. 
King County, Wash, tT S Ct. 972, 


two cases, 330 U S 803, 91 L Ed 
1262 

Bonkhead-Jones Act 

Taxation of lands owned by the 
United States and standing in its 
name could not be justified under 
Bankhead-Jones Act. where there was 
no evidence that the lands at the 
time the taxes were assessed were 
being utilized under the provisions of 
such act—Jefferson County, Fla, 
v. U. S. CCA Fla, 164 F 2d 184 

90. US —Central Pac R Co v Ne¬ 
vada, 16 SCt 885, 162 US. 512, 40 
LEd 1057—U S v Woodworth. 
DCN Y, 66 FSupp. 641 

91. Ky —Davis v Howard, 206 S W. 
2d 467, 306 Ky 149 

Tenn— State v Allman, 68 S W 2d 
478, 167 Tenn. 240, certiorari de¬ 
nied Van Deventer v. State of Ten¬ 
nessee ex rel Wallace, 55 S.Ct. 94, 
293 U.S 581, 79 LEd 677. 

92. U.S—Ft. Leavenworth R. Co. v. 
Lowe, Kan, 5 S.Ct 995, 114 US. 
625. 29 LEd 264. 

93 . N.H—Scribner v. Wikstrom, 34 
A 2d 658, 93 NH. 17. 

94. Cal —Paso Robles War Memori¬ 
al Hospital Dist v. Negley, 178 P. 
2d 813, 29 Cal.2d 203 

Minn —Land O’Lakes Dairy Co v. 
Village of Sebeka, 81 N.W.2d 660, 
225 Minn. 540, certiorari denied 68 
S.Ct. 1518, 334 U.S. 844, 92 L.Ed. 
1768. 

Ohio—-Wendel v. Hughes, 42 N.E 2d 
929, 69 Ohio App. 554, appeal dia- 

363 


missed 41 NE 2d 702. 139 Ohio St 
632, appeal dismissed Hughes v 
Wendel, 63 SCt 103. 317 US 134, 
87 L Ed 139, rehearing denied 63 
SCt. 432, 317 US 712, 87 LEd 567 
—Du Bois v. Baker, 3 N E 2d 552, 
62 Ohio App 148, petition dismissed 
Baker v. Du Bois, 199 NE 181, 
130 Ohio St. 839 

Utah.—Pleasant Valley Coal Co v 
Carbon County, 16 P 2d 712, 81 Utah 
14 

61 C J. p 364 note 29. 

Mortgagor 

A state may constitutionally im¬ 
pose a nondiscriminatory tax on the 
interest of a mortgagor in land, the 
legal title to which is held by fed¬ 
eral government as mortgagee, as 
long as the rights of the federal gov¬ 
ernment remain unaffected —Land 
O'Lakes Dairy Co v. Wadena County, 
39 N W 2d 164, 229 Minn. 263. 

95. U.S—Irwin v. Wright, Ariz., 43 
&Ct. 293, 258 U.S. 219, 66 JUBd 
573. 

61 C J p 364 note 30. 

96. Nev.—State v. Central Pac. R. 
Co, 30 P 686, 21 Nev. 247, affirm¬ 
ed 16 SCt. 885, 162 U.S. 512, 40 L. 
Ed 1057. 

61 C.J. p 364 note 31. 

97 . Cal.—Paso Robles War Memori¬ 
al Hospital Diet. v. Negley, 173 
P.2d 813, 29 Cal 2d 203. 

61 C.J. p 364 note 33. 

98. Kan —Chase County v. Shipman, 
14 Kan. 532. 

61 C.J. p 864 note 34. 
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After title to any portion of the public domain 
has passed out of the United States by sale or by 
entry under the public land laws, in such manner 
as to invest the purchaser with the legal or equitable 
title, it becomes at once subject to taxation by the 
state." This rule does not, however, apply where 
a tax is sought to be imposed for benefits accruing 
to the property from improvements made while it 
was still owned by the United States. 1 Where a 
patent conveying full legal title, but reserving to 
the federal government a prior lien for unpaid in¬ 
stallments, is issued, the interest of the patentee in 
the land is taxable by the state. 2 The United States, 
after it has issued a patent in fee simple to land 
within a state’s boundaries, cannot withdraw the 
land from state taxation if the withdrawal is a 
separate and isolated act, 3 but if it is an incident ap¬ 
propriate to the exercise of an undoubted federal 
power, such lands may be withdrawn from state 
taxation. 4 

Where an entryman or purchaser of public lands 
belonging to the United States has done everything 
necessary to entitle him to a patent or deed, such 
lands are taxable by the state in which they lie, 


although a patent or deed has not issued and the 
United States holds the naked legal title. 5 The 
doctrine that land occupied by an entryman is not 
subject to state taxation has no application in 
determining the taxability of land occupied by a 
purchaser under an executory contract of sale from 
the government. 6 An equitable title, in order to 
be subject to taxation by the state, must be per¬ 
fect and complete, without anything more to be 
paid or any further act to be done before the entry- 
man is entitled to receive his patent. 7 Hence, the 
land is not to be taxed before its survey and ap¬ 
proval of the survey; 8 nor is it subject to taxation 
before full payment and acceptance of the price by 
the United States. 9 Unsurveyed lands selected in 
lieu of other lands embraced in a forest reserve, 
are not subject to taxation by the state where the 
selections were defective, and the approval thereof 
by the commissioner of the general land office was 
made without authority. 10 In the case of home¬ 
stead entries, until the settlor has completed the 
prescribed term of residence on the land and is 
entitled to make his final proofs, his interest m 
the land is not taxable by the state. 11 So if an 


99. U.S.—Oklahoma Tax Commission 
r Texas Co, Okl.. 69 S.Ct. 661, 336 
U.S. 342, 93 L Ed. 721, rehearing: 
denied 69 S Ct 887, 336 US. 958, 
93 L.Ed. 1111—Oklahoma Tax Com¬ 
mission v. Magrnolia Petroleum Co., 
Okl., 69 S.Ct. 661, 336 US. 342. 
93 L.Ed 721, rehearing denied 69 

S.Ct 888, 336 U.S 968, 93 L Ed 
1111—Chadwick v Campbell, CCA. 
N.M.. 115 F 2d 401—U. S. v. City 
of New Brunswick, DCNJ., 1 F 
2d 741—U. S. v City of Philadel¬ 
phia, D.C.Pa, 48 F.Supp. 379 

Cal.—Eisley v. Mohan, 192 P 2d 5, 31 
Cal.2d 637 

Fla—Bancroft Inv Corp v. City of 
Jacksonville, 27 So 2d 162, 167 Fla. 
546. 

Minn—In re Petition of S. R. A., 
Inc, 18 N.W.2d 442, 219 Minn. 493, 
followed in 18 N.W.2d 455, 219 
Minn. 517—In re Petition of S. R. 
A., Inc., 7 NW.2d 484, 213 Minn 
487. 

Mo—Varney River Drainage Dist. v. 
Spiedel, 152 SW.2d 54, 847 Mo. 
1124 

61 C J. p 362 note 12 

1. U.S—Lee v Osceola, etc., Road 
Improvement Dist No 1, Ark., 45 
S.Ct. 620, 268 U.S. 643, 69 L Ed. 
1133. 

ft. Idaho —Cheney v. Minidoka Coun¬ 
ty, 144 P. 343, 26 Idaho 471. 

61 C.J. p 362 note 14 

8. U.S. —U. S. v. Thurston County, 
D.C.Neb., 54 F.Supp 201. 

4i U.S.—U. S. v. Thurston County, 
supra. 


5. Cal.—Eisley v. Mohan, 192 P 2d 
5, 31 Cal 2d 637. 

Idaho—Jolley v Minidoka County, 
106 P 2d 865, 61 Idaho 696. 

Minn —In re Petition of S R. A., 
Inc, 18 NW.2d 442, 219 Minn 493, 
followed in 18 NW2d 455, 219 
Minn. 517 

N J.—ABR Corp v. City of Newark, 
42 A 2d 296, 133 N J Law 34. 

ND—Lower Yellowstone Irr Dist 
No 2 v Nelson, 2 NW.2d 180, 71 
ND. 439 

61 C.J. p 362 note 17. 

Baal private rights 

Public policy of national develop¬ 
ment and federal tax collection justi¬ 
fy limitation on state taxing power, 
but do not lead to exemption from 
state taxation of all lands in which 
United States holds legal title as se¬ 
curity for purchase price, but real 
private rights disentangled from fed¬ 
eral policies should be subject to 
state taxation.—S R. A., Inc., v. 
State of Minn., 66 S.Ct 749, 327 
U.S. 558, 90 LEd. 851. 

6. Minn—In re Petition of S. R. A., 
Inc, 18 N.W.2d 442, 219 Minn. 493, 
followed in 18 N.W.2d 455, 219 
Minn. 517. 

X&terests distinguished 

With respect to right of state to 
tax, interest of an entryman as ben¬ 
eficiary of a federal land grant is dis¬ 
tinguishable from Interest of vendee 
under a contract to purchase land 
from federal government, in that en- 
tryman does not acquire either equi¬ 
table title or legal fee until he has 

364 


completely fulfilled conditions which 
entitle him to a patent, while, in 
case of a vendee, equitable title 
vests at once, although bare legal 
title remains in government as se¬ 
curity for payment of purchase price 
—Petition of S. R. A., Inc , supra. 
Payment In excsss of value 

In determining taxability of equity 
of purchaser of federal land under 
an executory contract of sale, conten¬ 
tion that to deny tax immunity would 
prevent federal government from 
realizing all that it was entitled to on 
sale Is not open to purchaser, since 
only a property interest or value is 
subject to sale and whatever more Is 
paid in excess of such value by rea¬ 
son of an alleged tax Immunity is 
for a privilege which cannot con¬ 
stitutionally be sold or transferred.— 
Petition of S. R A, Inc., supra. 

7. Idaho —Hand v. Twin Falls Coun¬ 
ty, 236 P. 636, 40 Idaho 638. 

$1 C.J. p 362 note 18. 

8. U.S.—Clearwater Timber Co. v. 
Shoehone County, C.C.Idaho, 155 
F 612. 

61 C.J. p 363 note 19. 

9. N.J.—ABR Corp. v. City of New¬ 
ark, 42 A.2d 296, 183 N.J.L&w 84. 

61 C.J. p 363 note 20. 

10. Wash.—Bird Timber Co. v, Sno¬ 
homish County, 143 P. 433, 81 
Wash. 416, reheard 182 P. 689, 88 
Wash. 90. 

11. Miss.—Hoskins v. Illinois Cent. 
R. Co., 29 So. 618, 78 Miss. 768, 84 
Am.8.R. 644. 

61 C.J. p 868 note 88. , 
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entry is canceled and the issuance of patent sus¬ 
pended, because of fraud, forgery, or mistake, the 
claimant has no taxable title while the proceedings 
are in this condition, 12 although his application is 
afterward reinstated or he is given an opportunity 
to substitute a valid entry. 13 A mere suspension 
of the proceedings because of irregularity, after the 
right to a patent has become complete, does not 
destroy the taxable interest of the claimant, 14 and 
this rule applies where the issuing of the patent 
is merely suspended pending an investigation of 
the rights of different claimants. 15 

c. Grants of Public Lands 

Lands granted by the United States to private in¬ 
dividuals become subject to taxation as soon as the 
grantee has done all that is required of him and becomes 
vested with the equitable title. 

Lands granted by the United States to private in¬ 
dividuals become subject to taxation as soon as the 
grantee has done all that is required of him and 
becomes vested with the equitable title. 16 So also 
while congressional grants from the public domain 
to a state are exempt from taxation as long as the 
state holds the title for the purposes of the grant, 17 
they become subject to taxation as soon as the state 
has sold or granted them to private owners 18 Land 
claimed under a Spanish grant, confirmed by the 
United States, is subject to state taxation before a 
patent is issued, where the land had been surveyed, 
and the survey was made the foundation of the 
subsequent patent. 19 

Grants to states for internal improvements . Lands 
granted by the United States to the several states in 
aid of their internal improvements become subject 


to taxation as soon as sold or granted by the state, 
or when earned by private parties who have be¬ 
come vested with everything except the dry legal 
title, 20 but, until title passes from the United States 
to the state and from the state to a private person, 
the land is not taxable. 21 » 

Railroad land grants . Lands granted by congress 
to a railroad company to aid in its construction be¬ 
come taxable as the property of the company as 
soon as it is vested with the legal or equitable 
title, 22 unless there be a specific provision in the 
grant for a general or limited exemption from taxa¬ 
tion. 23 Where the lands are granted to a state, 
to aid in railroad construction, they are not tax¬ 
able while the state holds the title in trust for the 
United States, 24 but become so when the state has 
passed the title to the company 25 If the state 
disregards the conditions imposed by congress with 
respect to the disposition of the lands, the title does 
not pass by the unauthorized conveyance, but re¬ 
mains in the state in trust for the United States, 
so that the lands are not subject to taxation. 26 

Lands granted to a railroad company by act of 
congress, to aid in the construction of its road, be¬ 
come subject to taxation by the state as soon as 
the company has earned them and has become equi¬ 
tably entitled to receive the legal title, although the 
certificate or patent may not yet have issued 27 If 
the grant of lands to a railroad contains any con¬ 
ditions by which it is liable to be defeated, or which 
must be complied with before the company is held 
to have earned the lands, such lands are not tax¬ 
able while the conditions arc in force and unful¬ 
filled, 28 but become taxable as soon as such condi¬ 
tions are complied with. 29 So also such lands are 


12. La—McCrory v Bradford, 67 
So 892. 130 La 212. 

61 C J. p 363 note 24. 

13. Kan—Kohn v Barr, S4 P. 880, 
52 Kan. 269 

61 C.J. p 363 note 25 

14. Wash—Haumesser v Chehalis 
County, 136 P. 1141, 76 Wash 670. 

61 C.J. p 363 note 26. 

15. Iowa.—Herrick v. Sargent, 117 
N.W. 751, 140 Iowa 690, 132 Am 
S R 281, reversed on another 
ground 31 S Ct 574, 221 U.S 404, 55 
LEd. 787 

16. Iowa.-^Scott v Chickasaw Coun¬ 
ty, 46 Iowa 253. 

61 C.J. p 864 note 86. 

17. U.S.—Stoutz v. Brown, C.C.Neb., 
23 FCas.No.13,505, 5 Dill. 445. 

Iowa-—Sully v. Poorbaugh, 45 Iowa 
458. 


18. Kan —Morgan w Clay County, 27 
Kan. 229 

61 C J. p 364 note 38 

19. U S —Wilson Cypress Co v. Po- 
zo, Fla, 35 S.Ct 446, 236 U.S. 635, 
69 L Ed 758—Del Pozo v. Wilson 
Cypress Co., C.C A Fla , 299 F. 261, 
affirmed 46 S Ct 57, 269 U.S. 82, 70 
LEd 172, rehearing denied 47 S. 
Ct. 235, 71 L.Ed 1339. 

20. Wis —Mariner v. Oconto Land 
Co, 126 NW. 34, 142 Wis. 531. 

61 C.J. p 364 note 40. 

21. Ark.—Brinneman v. Scholem, 128 
SW. 684, 95 Ark. 65. 

22. Or.—Oregon, etc, R Co. v. Lane 
County, 31 P. 964, 23 Or. 386. 

61 C.J. p 364 note 42. 

23. U.S.—New Mexico v. U. S. Trust 
Co., KM., 19 S.Ct 128, 172 U.S. 
171, 43 L.Ed. 407. 
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24L Ala.—Wright v Louisville & N. 

R Co, 82 So. 132, 203 Ala. 118. 

61 C J p 364 note 44. 

25. US —Tucker v Ferguson, Mich.. 
22 Wall. 527, 22 L Ed. 805. 

Minn —Morrison County v. St. Paul, 
etc, R. Co., 44 N.W. 982. 42 Minn. 
451. 

26. Ala.—Sullivan v. Yan Kirk Land, 
etc, Co, 26 So. 925, 124 Ala. 225 

27. Nev.—State v. Central Pac. R. 
Co., 30 P. 686, 21 Nev. 247, affirmed 
16 S.Ct 885, .162 U.S. 512, 40 L. 
Ed 1067. 

61 C J. p 365 note 47. 

26. Cal.—Central Pac. R. Co. v. How¬ 
ard, 62 Cal. 227. 

61 C.J. p 365 note 48. 

29. U.S.—Wisconsin Cent. R Co. v. 
Price County, Wis., 10 S.Ct. 341, 
133 U.S. 496, 33 L.Ed. 687. 

Minn.—Cass County v Morrison, 9 
N.W. 761, 28 Minn. 257. 
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not subject to taxation where there are obstacles in 
the way of a conveyance of w clear title to the corri^ 
pany, audh as undetermined homestead entries on 
the land, 30 or other conflicting or adverse claims 
thereto ; 31 but ,a mere contingent right of preemp¬ 
tion in lands granted to a railroad company, if they 
should not be disposed of by the company within 
three years after the completion of the road, does 
not exempt the property from taxation. 32 

Lands passing tp a railroad by such a grant are 
not taxable until the particular lands have been 
selected by the company, or set apart to it, so as to 
become capable of identification, 33 and certified by 
some state or federal officer if that is required by 
law, 34 and the selection approved by the secretary 
of the interior or commissioner of the general land 
office in cases where it is made subject to such ap¬ 
proval, 36 and the costs of surveying, selecting, and 
conveying the lands paid by the company, 36 unless 
the statute dispenses with payment of such costs 
as a condition precedent to taxation. 37 The rail¬ 
road cannot escape liability to taxation on such lands 
by negligently failing to have the certification 
made. 33 So it has been held that, where a rail¬ 
road had earned the lands and obtained patents from 


- the state, the lands were subject to taxatidn, al¬ 
though the stated selection thereof was not ap¬ 
proved by the United'States until after the assess¬ 
ment. 30 

Although the acts of congress granting lands to 
the railroads expressly except mineral lands, a 
railroad company is not exempt from taxation on 
its granted lands merely because there is a dispute 
as to the character of the land, because its non¬ 
mineral character has not been finally settled, or 
because the land commissioner refuses to issue pat¬ 
ents until further satisfied as to the character of 
the land. 40 

§ 200. Property of States 

While a state may tax its own property, the pre¬ 
sumption is always against sn intention to do ao, and 
such property is impliedly immune from taxation unless 
an intention to include it is clearly manifested. 

While in the absence of any constitutional pro¬ 
hibition the state may tax its own property, 41 the 
presumption is always against an intention to do so, 
and such property is impliedly immune from taxa¬ 
tion unless an intention to include it is clearly 
manifested. 42 This immunity, although in some 


30. Cal —Central Pac. R. Co. v. How¬ 
ard, 52 Cal 227. 

Iowa.—Dickerson v. Tetzer. 6 NW 
41. 53 Iowa 681. 

31. Iowa—Grant v* Iowa R. Land 
Co, 7 N.W 113, 64 Iowa 673, 

61 C.J. p 365 note 61. 

33. U S —Union Pac. R Co. v. Mc- 
Shane, Neb, 22 Wall. 444, 22 L.Ed 
747. 

Kan—Kansas Pac R. Co, v Culp, 9 
Kan 38, reversed on other grounds 
16 Wall., U.S, 603, 21 L Ed 373 

33. Nev —State v Central Pac. R 
Co , 25 P 442, 21 Nev. 94. 

61 C J. p 365 note 53. 

34. Iowa.—Grant v. Iowa R Land 
Co. 7 NW 113, 54 Iowa 673 

61 C.J p 365 note 54 

35. Minn—State v. Sage. 76 N.W, 
14, 75 Minn 448. 

61C J. p 365 note 55 

38* U.S.—Northern Pac. R. Co. v. 
Rockne, Dak. 6 S.Ct 201, 115 U. 
600, 29 L Ed 477. 

61,'b.J. p 365 note 56. 

, i 1 

37# Nev.-*—State v. Central Pac R, 
Co., 22 P. 237, 20 Nev. 372. 

61 C.J. p 365 note 57* 

38. Iowa.-—towa R Land Co. v. 
Fitchpatrick, 3 N.W. 40, 52 Iowa 
244. 

38. Neb.—Elkhom Land, etc., Co. v. 
Dixon County, W N.W. 332, 35 Neb, 

I 26 * , 

40. U S.—Northern Pac. R. Co^ vi 


Myers, Mont, 19 S Ct 276, 172 U. 
S 589, 43 LEd 564. 

61 C J. p 365 note 60. 

41 . Ga —Florida State Hospital for 
the Insane v Durham Iron Co . 21 
S.E2d 216, 194 Ga 350, vacated 21 
S E 2d 815, 68 Ga App G 
Nev.— Corpus Juris cited la State v 
Lincoln County Power Dist No 
1, 111 P 2d 528, 530, 60 Nev 401 
N.J —Jamouneau v. Division of Tax 
Appeals in Dept of Taxation and 
Finance, 60 A.2d 96, 137 N J Law 
384, reversed on other grounds G6 
A 2d 534, 2 N J 325 

Tex—Lower Colosado River Author¬ 
ity v Chemical Bank & Trust Co, 
Civ App, 185 SW.2d 461, affirmed 
190 S W.2d 48, 144 Tex 326. 

Vt—In re Taft’s Estate, 4 A 2d 634, 

110 Vt. 266, 120 A.L.R. 1382 

Va.—Pelouze v. City of Richmond, 33 
S.B 2d 767, 183 Va. 805 
61 C.J. p 366 note 64 

48 . Ark—Ward v. Bailey, 127 S W. 
2d 272, 198 Ark 27. 

Cal.—People v. Chambers, 238 P.2d' 
557, 37 Cal.2d 552. 

Ga.—Sloan v. Polk County, 29 S S3.2d 
284, 70 Ga.App. 707 

Idaho.— City of Idaho Falls v. Pfost, 
23 F.2d 245, 53 Idaho 247. 

Minn.— Corpus Juris ?}ted la Stater 
v. City of Hudson, 42 t N,W- 3 <* ° 40 » 
549, 231 Minn. 127. 

Nev.— Corpus Juris cited la State v. 
Lincoln County PoWUr Dist. Nol 1, 

111 P*2d 528; 539, 60 NeV. 401. 

NJ.—Jamouneau v. DiVlSidn of Tax 
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Appeals in Dept, of Taxation and 
Finance, 60 A 2d 96, 137 N.J Law 
384, reversed on other grounds 66 
A.2d 634, 2 NJ 325—Hanover Tp 
v. Town of Morristown, 66 A.2d 187. 
4 N J.Super. 22 

NY.—Bush Terminal Co v. City of 
New York, 26 N E 2d 269, 282 N. 
Y. 306. 

NC—State v. Floyd, 168 SE 222, 204 
N.C. 291—State v. Champion Fibre 
Co., 168 SE. 207, 204 NC. 296 

N.D.—State v Divide County, 283 N 
W 184, 68 N.D. 708 

Ohio.—State ex rel. Williams v Glan- 
der, 74 N E.2d 82, 148 Ohio St. 188. 
certiorari denied 68 S.Ct 157, 332 
US. 817, 92 LEd 394—State ex 
rel. Williams v Glnnder, 69 N E 2d 
226, 80 Ohio App 527. 

Okl —State ex rel. Com’rs of Land 
Office v. Board of Com’rs of Nowa¬ 
ta County, 25 P.2d 1074, 166 Okl 
78. 

Or.—Security Savings & Trust Co v 
Lane County, 53 P.2d 38, 152 Or 
108. 

Pa-^Commonwealth of Pa., State Em¬ 
ployes’ Retirement System v. 
Dauphin County, Com.Pl., 46 Dauph 
Co. 175. 

Tenn.—State ex rel. Fort v. City of 
Jackson, 110 S.W2d 823, 172 Tenn. 

. 119. 

Tex—City of El Paso v. State, Clt. 
App,, 135 S.W.2d 763, reversed on 
other gfouhds State v. City of El 
Paso, 143 S.W.2d 866, 135 Tex 359. 

Vt>-^I* re Tkft’s Estate. 4 A 2d 634, 
110 Vt. 266, 120 A.L.R. .1382. 
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jurisdictions declared by constitutional or statutory 
provisions expressly exempting such property from 
taxation, as discussed infra § 253, is not dependent 
thereon, but rests on public policy and the funda¬ 
mental principles of government. 48 The public 
property which is thus immune from taxation in¬ 
cludes all property, real or personal, 44 held for 
public purposes, 45 which legally or equitably belongs 
wholly, to the state, no matter on what basis its 
title rests 46 The immunity extends only to such 
property as may properly be said to belong to the 
state, 47 and it is, not sufficient that the state may 
have some indirect or expectant interest therein. 48 
Where the state bids in property on mortgage 
foreclosure, its immunity from taxation does not 
operate until a deed has issued. 49 

Title by escheat . After legal title to land has 
become vested in the state by escheat, there can 
be no valid assessment of taxes thereon 50 Al¬ 
though there is authority to the contrary, 51 it has 
been held that, where condemnation proceedings are 
treated as tantamount to a sale, and the bare legal 
title is deemed vested in the owner or trustee for the 
condemnor, the property is taxable after the own¬ 
er's death, even though his property rights by his 
death without heirs or next of kin reverted to the 
state. 52 


§ 201, ■ Public Lands 

Public land* of a state may frr taxed after the state 
has sold or granted them to private owners and the 
title has become vested in them. 

Public lands of a state are not subject to taxation 
while the title thereto remains in the state; 58 but 
they may be taxed after the state has sold or grant¬ 
ed them to private owners and the title has be¬ 
come vested in them, 54 unless the grant was en¬ 
cumbered with conditions which leave an equitable 
title in the state or create a trust in its favor, 55 or 
unless the sale or grant is subsequently canceled by 
the state for failure to comply with the terms of 
payment or other conditions. 56 Where a county 
received the purchase price of swamp land, and had 
treated the land as sold by regularly listing and 
assessing it for taxes, the county and its grantee 
under a quitclaim deed are estopped to claim that 
the land was not sold and is not taxable. 57 

With respect to state lands, it has been held that 
they become taxable as private property as soon 
as the grantee or entryman has become possessed 
of a perfect equitable title to the land, although the 
naked legal title may remain in the state, no patent 
or deed having as yet issued, 58 and in some juris¬ 
dictions, under the statutes, as construed by the 
courts, lands held under a contract of purchase 


Va—City of Norfolk v Board of 
Sup’rs of Nansemond County, 192 
S E. 588. 168 Va. 606. 

Wash —Halvorsen v Pacific Count> , 
156 I’ 2d 907, 22 Wash 2d 532, 158 
ALR 555 

W.Va—Hardman v. Ward, 67 SE 2d 
537 

61 C.J. p 366 note 65. 

Word “person, u as used in tax laws, 
was held not to include the state 
Ky—Louisville v Commonwealth, 1 
Duv 295, 297, 85 Am D 624 

43, Nev.— Corpus Juris cited in 

State v. Lincoln County Power Dist 
No 1, 111 P.2d 528, 530, 60 Nev 
401. 

61 C.J. p 366 note 67. 

44. Wyo.— Corpus Juris quoted in 

State v. Underwood, 86 P 2d 707, 
727, 54 Wyo. 1. 

61 C J. p 366 note 68 

48. Pa—Philadelphia v. Linton, 10 
Fa.Dist 329. 

Wyo.—Corpus Juris quoted in State 

v. Underwood, 86 P.2d 707, 727, 54 
Wyo. 1. 

Property held by state in its pro¬ 
prietary oapaoity is subject to gen¬ 
eral assessments and other burdens 
not imposed on property impressed 
with public purpose —Conley v. Haw¬ 
ley, 38 F.2d 408. 2 0*1.2* 23. 

46. Wyo.—Corpus Juris quoted in 


State v. Underwood, 86 P 2d 707, 
727, 54 Wyo 1 
61 C J p 366 note 70 

47. Wyo — Corpus Juris quoted in 

State v. Undeivvood, 86 P.2d 707, 
727. 54 Wyo 1 
61 C J. p 367 note 71. 

48. Ariz—Shumvvay v. State, 163 
P 2d 274, 63 Ariz 400 

Mass— Corpus Juris cited in Animal 
Fescue League v Bourne’s Asses¬ 
sors, 37 N E 2d 1019, 310 Mass 
330 

Wyo— Corpus Juris quoted in State 
v Underwood, 86 P.2d 707, 727, 
64 Wyo 1. 

61 C.J p 367 note 72 

49. Idaho.—Kieldsen v. Barrett, 297 
P. 405, 50 Idaho 466, appeal dis¬ 
missed 62 S.Ct 28, 284 U.S. 581 

60. Ind—Held v. State, 74 Ind 252 
N.M —Schmitz v. New Mexico State 
Tax Commission, 232 P 2d 986, 55 
NM. 320. 

Or.—In re Ohlsen’s Estate, 75 P.2d 
6, 158 Or. 197. 

Intervening period 

Realty of person* dying intestate 
and without heirs escheats to state, 
but in period intervening between in¬ 
testate’s death and disposal of prop¬ 
erty under statute realty is subject to 
taxation in same manner as though 
decedent had left known heirs.— 
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State ex rel. Bov nton v Millhaubt, 34 
P.2d 577, 140 Kan 162. 

51. Pa—Philadelphia v. Linton, 10 
Pa Dist. 329 
61 C J p 367 note 76 

53. NY—New York Cent & H R 
R Co v. Cottle, 168 NYS 463, 
102 Misc 30. affirmed 175 NYS 
178, 184 App Div. 131. 

61 C.J p 367 note 77. 

53. Utah—Stowell v State, 115 P 
2d 916, 100 Utah 414 

61 C.J p 367 note 79. 

School lands or grounds are not 
subject to taxation—Vanndale Spe¬ 
cial School Dist No 6 v Feltner, 
197 S W 2d 731. 210 Ark 743—61 C. 
J. p 367 note 79 [a] 

54. Mich—Wilson v City of Pon¬ 
tiac, 292 NW 565, 294 Mich 79. 

61 C J. p 367 note 80. 

55. Wis—Denniston v. Unknown 
Owners, 29 W r is. 351. 

56. N D —State v. Towner County, 
283 NW 63, 68 ND. 629 

Okl.—Newcomer v. Robison, 15 P*2d 
129, 159 Okl. 236. 

Wash—State v. Frost, 64 P. 902, 
25 Wash 134. 

57. Iowa.—Hart v. Delphey, 136 N 
W. 702, 157 Iowa 316. 

56. OkL—'Newcomer v. Robison. 15 
P.2d 129, 159 Okl. 236. 

61 C,J. p 36,7 note 86. 
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from the state, even though the whole purchase 
price has not been paid, are taxable to the pur¬ 
chaser, 69 at least to the extent of such purchaser's 
interest. 60 Generally if any condition precedent 
remains to be fulfilled before the grantee becomes 
entitled to the fee, the property is not taxable until 
performance thereof. 61 

Possessory rights . Possessory rights in public 
lands of the state are taxable to the person in pos¬ 
session, although in point of law he may have no 
right as against the state 62 

Leased lands, leasehold interests , and improve¬ 
ments . Property held under a lease from the state 
may be taxed to the lessee, 63 or, at least, his lease¬ 
hold interest may be taxed. 64 So leasehold interests 
in tide lands belonging to the state are taxable, 66 
although the royalty or purchase price* paid by the 
lessee under an oil or gas lease of university lands 
have been held not taxable. 66 Assessments may 
be made against the improvements on such lands ; 67 
but, where improvements made on tide lands owned 
by the state have become a part of the land to the 
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extent of the reversionary interest or the fee, they 
are not taxable. 68 

Lands under water . Land under tide water and 
below high water mark cannot be taxed as long as 
the state holds the title, 69 but when the legal or 
equitable title has passed by grant from the state 
such lands are subject to taxation. 70 So it has been 
held that wharves and similar structures on tide 
lands held by a private owner under contract of 
purchase from the state are taxable to him. 71 

§ 202. Property of Municipal Corporations 

A state has power to tax the property of its cities, 
counties, and other political subdivisions. 

While, in the absence of any constitutional pro¬ 
hibition, a state has power to tax the property of 
its cities, counties, and other political subdivisions, 72 
an intention to tax such property of a municipality 
as is devoted to public or governmental purposes 
will not be implied, but on the contrary such prop¬ 
erty will be held to be immune unless an intention 
to include it is clearly manifested. 73 Lands, build- 
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89. Minn —Petition of S R A , Inc , 
7 NW2d 484. 213 Minn. 487. 

61 C.J. p 367 note 88. 

60. Mont —Christofferson v. Chou¬ 
teau County, 74 P.2d 427, 105 Mont 
677. 

N. J —State Board of Education v 
Tilton, 36 A 2d 226, 131 N.J.Law 
264. 

N.D—State v Towner County, 283 
NW 63, 68 ND 629. 

61 C J. p 368 note 89. 

61« NM—McNutt v. Lovelace, 22 
P 2d 860, 37 NM. 317. 

61 C J p 368 note 90. 

6ft. Cal —Tilden v. Orange County, 
201 P 2d 86, 89 Cal.App.2d 586. 

61 C.J. p 368 note 92. 

63. Cal.—Tilden v. Orange County, 
supra. 

Ohio.—State v Tracy, 181 N.E. 811, 
125 Ohio St 399 

61 C.J. p 868 note 93. 

64. Ill —Carrington v. People, 63 N 
E 163, 105 Ill. 484. 

61 C.J. p 368 note 94. 

65. Cal —San Pedro, L. A. & S. L. R. 

Co. v. City of Los Angeles, 179 P. 
393, 180 Cal. 18—Outer Harbor 

Dock & Wharf Co. v. City of Los 
Angeles, 193 P. 137, 49 Cal.App. 
120 . 

66 . Tex.—Big Lake Oil Co. v. Rea¬ 
gan County, CivApp., 317 S.W.2d 
171, error refused. 

•7. Ohio.—Reed v. County Board of 
Revision of Fairfield County, 88 
N E 2d 701, 152 Ohio St. 207. 

tJtah.—Stowell v. State, 115 F.8d 916, 
100 Utah 414. 

ftft. Cal.—Outer Harbor Dock & 


Wharf Co v City of Los Angeles, 
193 P 137, 49 Cal App 120 

69. La—Board of Com’rs for Buras 
Levee Dist. v Mialegvich, 27 So 
790, 52 La Ann 1292 

61 C J. p 368 note 99 

70. U S —Leary v. Jersey City, N J . 
39 SCt. .115, 248 U.S 328, 63 L Ed 
271. 

61 C.J p 368 note 1. 

71. Wash —Gray’s Harbor Co. v 

Chehalis County, 63 P. 233, 23 

Wash 369. 

7ft. Ala — Corpus Juris cited la 

City of Birmingham v State, 170 
So 64, 66, 233 Ala. 138—State v 
City of Montgomery, 151 So. 856, 
228 Ala 93 

Ga—Sloan v. Polk County, 29 S E. 

2d 284, 70 Ga.App 707. 

Mich.—Bay City v State Board of 
Tax Administration, 290 N.W. 395, 
292 Mich. 241. 

Mo.—Municipal Acceptance Corp v. 
Canole, 119 S.W.2d 820, 342 Mo. 
1170. 

N.J.—Jamouneau v. Division of Tax 
Appeals In Dept, of Taxation and 
Finance, 60 A.2d 96, >137 N.J.Law 
384, reversed on other grounds 66 
A.2d 534, 2 N J. 325. 

N.M.—Town of Atrisco v. Monohan, 
240 P.2d 216, 56 N.M. 70. 

Or.—State v. Preston, 206 P. 304, 
103 Or. 631, 23 A.L.R. 414. 

Pa.—Commonwealth v. School Diet, 
of Pittsburgh, Allegheny County, 
23 A.2d 496, 843 Pa. 394—Common¬ 
wealth v. City of Harrisburg, 6 A. 
2d 863, 335 Pa. 202. 

Tex.—-Childress County v. State, 02 
S.W.2d 1011, 127 Tex. 348, con¬ 
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formed to. Civ App , 95 S W 2d 1031 
—City of Abilene v. State, Civ App , 
113 S W 2d 631, error dismissed 

Vt—In re Taft’s Estate, 4 A 2d 634, 
110 Vt. 266. 120 ALR 1382 

Va—Pelouze v. City of Richmond, 
33 S E 2d 767, 183 Va. 805. 

61 C.J p 368 note 4 

73. Ala—In re Opinions of the Jus¬ 
tices, 179 So 535, 235 Ala 485- 
Corpus Juris cited in City of Bir¬ 
mingham v State ex rel Carmi¬ 
chael, 170 So 64, 66, 233 Ala. 138. 

Fla—Ocean Beach Hotel Co v Town 
of Atlantic Beach, 2 So.2d 879, 147 
Fla. 445. 

Ga—Sloan v Polk County, 29 S E.2d 
284, 70 Ga App 707. 

Idaho—City of Idaho Falls v. Pfost, 
23 P 2d 245, 63 Idaho 247. 

Miss—Willis Creek Drainage Diet. v. 
Tazoo County, 48 So.2d 498, 209 
Miss. 849 

N J —Jamouneau v. Division of Tax 
Appeals in Dept of Taxation and 
Finance, 60 A.2d 96, 137 N.J.Law 
884, reversed on other grounds 60 
A.2d 534, 2 N J 325—Landis Tp. v. 
Division of Tax Appeals of State 
Dept, of Taxation and Finance, 69 
A 2d 258, 137 N J.Law 224—Teaneck 
Tp. v. State Board of Tax Appeals, 
164 A. 895, 110 N J.Law 28, af¬ 
firmed 168 A. 449. Ill N.J.Law 242. 

Pa.—School Dist. of Pittsburgh v. 
Allegheny County. 31 A.2d 707, 347 
Pa. 101—City of Easton v, Koch, 
31 A.2d 747, 152 Pa.Super. 327. 

Tenn.—Tennessee Oil Co. v. McCan- 
less, 157 S.W.2d 267, 178 Tenn. 
683, rehearing denied 162 S.W.2d 
1081, 178 Tenn. 688, appeal dismiss¬ 
ed 63 S.Ct 84, 317 US. 588, 87 
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ings, and other property owned by municipal corpo¬ 
rations and appropriated to public uses are but the 
means and instrumentalities used for governmental 
purposes, and consequently they are excluded from 
the operation of laws imposing taxes, 74 whether 
they are within or without the territory of the mu¬ 
nicipality which owns them, 76 although, under some 
statutes, property of a municipal corporation lo¬ 
cated outside the municipality may be subject to 
taxation. 76 This immunity, not from necessity, but 
from abundant caution, 77 is, in some jurisdictions, 
confirmed by constitutional or statutory provisions 
expressly exempting such property from taxation, 
as discussed infra § 254. The immunity rule applies 
to such strictly public and governmental bodies as 
conservation and reclamation districts 78 bridge dis¬ 
tricts, 76 directors of the poor, 80 improvement dis¬ 
tricts, 81 irrigation districts, drainage districts, utility 
districts, 82 and other similar organizations, 83 but 
the rule does not apply to a private corporation car¬ 
rying on a business for private gain, 84 although 


performing a public service for a municipality or 
its inhabitants. 86 Land sold by the municipality 
becomes the property of the vendee for the pur¬ 
pose of taxation, 86 even though the sale was made 
on credit or under executory contract, 87 until a 
forfeiture or rescission takes place. 88 

§ 203. - Property Held for Public Pur¬ 

poses 

The property of municipal corporations which is 
immune from taxation is such as ia owned and held by 
It In it* capacity at an integral part of the atate gov¬ 
ernment. 

The property of municipal corporations which is 
immune from taxation is such as is owned and held 
by it in its capacity as an integral part of the state 
government, or which is necessary to enable it to 
administer those powers of local self-government, 
or to perform those public functions which have 
been intrusted to its care. 89 This will include prop¬ 
erty held and used for city halls, courthouses, jails, 
public schools, and the like, 90 and engine houses, 


L.Ed 482—State v. Hamilton Coun* 
ty, 144 S W 2d 749. 176 Tenn 619 
Tex—State v. City of El Paso, 143 S. 
W 2d 366, 135 Tex 359—Childress 
County v. Morton Independent 
School Dist, CivApp, 95 S W 2d 
1031. 

Vt—In re Taft’s Estate, 4 A 2d 634, 
110 Vt 266, 120 ALR 1382 
Va— Corpus Juris citsd In Pelouze v. 
City of Richmond. 33 S E 2d 767, 
769, 183 Va 805—City of Norfolk 
v. Board of Sup’rs of Nansemond 
County, 192 SE 688, 168 Va 606. 
61 C J. p 369 note 6 
Sxosptlon to prior custom 

Attempt to tax municipalities or 
their property or functions would be 
exception to previous custom, and 
not granting of an exemption not 
theretofore recognized or allowed — 
City of Idaho Falls v. Pfost, 23 P 
2d 245, 53 Idaho 247. 

74. Cal —Hammond Lumber Co. v 
City of Los Angeles, 55 P.2d 891, 
12 Cal.App.2d 277. 

N.J —Borough of Glen Ridge v. City 
of East Orange, 18 A 2d 267, 19 N 
J.Misc. 140. 

61 CJ. p 369 note 7. 

Minimum wags law for labor on 
public works, while increasing costs, 
is not “tax'* within constitutional 
provision that legislature has no 
power to impose taxes on counties, 
cities, towns, etc.—Metropolitan Wa¬ 
ter Dist. of Southern California v 
Whitsett, 10 P.2d 761, 215 Cal 400 

78. Mich.—Geneva Tp. v. City of 
South Haven, 24$ N.W. 196, 261 
Mich. 492. 

61 C.J. p 869 note 8. 

78. Ill. —City of Mattoon v. Graham, 
53 N.B.2d 955, 386 Ill. 180. 


Water district 

Where metropolitan water district, 
composed of member municipalities 
and a municipal water district, was 
organized for purpose of developing, 
storing, and distributing water for 
domestic and municipal uses, and the 
metropolitan water district owned 
real estate outside its boundaries, 
such real estate was subject to tax¬ 
ation, since the metropolitan water 
district was a “municipal corpora¬ 
tion” within constitutional amend¬ 
ment under which property of a mu¬ 
nicipal corporation located outside 
of the municipal corporation is sub¬ 
ject to taxation —Metropolitan Wa¬ 
ter Dist of Southern California v 
Riverside County, 134 P 2d 249, 21 
Cal.2d 640. 

77. Conn —West Hartford v. Board 
of Water Comrs . 44 Conn 360 

61 C J. p 369 note 9. 

78. Tex —Lower Colorado River Au¬ 
thority v Chemical Bank & Trust 
Co, 190 S W.2d 48, 144 Tex 326. 

61 C.J. p 370 note 12. 

79. Ark—Pinkert v Wilson, 186 S 
W.2d 949, 208 Ark 587. 

80. Pa.—Trustees of Cincinnati 
Southern R v. Roth, supra—Cumru 
Tp v. Berks County Directors of 
Poor, etc., 1 Woodw. 175. 

81. Ark —Chavis v. Martin, 199 S.W 
2d 598, 211 Ark. 80. 

88 . Nev.—State v. Lincoln County 
Power Dist. No. 1, 111 P.2d 528, 
60 Nev. 401. 

83. Nev —State v. Lincoln County 
Power Dist No 1, supra. 
Pa.-^Texas Eastern Transmission 
Corp. v. Rankin, Com.Pl., 14 Fay. 
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LJ. 141—Longvue Disposal v. 
Board of Assessment, Com.Pl, 100 
Pittsb Leg J 218 

84. Mass —Connecticut Valley St R. 
Co v Northampton, 99 N.E. 516, 
213 Mass 64 

61 C J p 370 note 14. 

85. Ga —Corpus Juris cited iu 

City of La Grange v Whitley, 180 
SE 823, 827, 180 Ga 805 
61 C J. p 370 note 15. 

86. Tex —Childress County v. State, 
92 S W 2d 1011. 127 Tex 343, con¬ 
formed to, Civ.App, 95 S.W.2d 1031 

87. Tex—Childress County v. State, 
supra. 

88. Tex—Childress County v. State, 
supra. 

89. Ark—Cutsinger v. Strang, 158 
S W 2d 669, 203 Ark 699 

Me —Greaves v Houlton Water Co., 
34 A 2d 693, 140 Me 158 
Mass —Middlesex County v City of 
Waltham, 180 N.E. 318, 278 Mass. 
514. 

N J —Town of Morristown v. Town¬ 
ship of Mendham, 18 A 2d 291, 19 
N.JMisc 141. 

N Y.—Bush Terminal Co. v. City of 
New York, 26 N E.2d 269, 282 N.Y. 
306. 

Pa.—Petition of School Dist. of Pitts¬ 
burgh. 43 Pa Dist. & Co. 169, 89 
Pittsb.Leg.J. 621. 

Tex—City of Marlin v. State, Civ. 
App , 205 S.W.2d 809—State v. City 
of Houston, Civ.App., 140 S.W 2d 
277, error refused. 

61 C.J. p 370 note 18. 

90. Pa.—Appeal of Lewistown School 
Diet., 22 Pa Dist & Co. 677. 

61 C.J. p 370 note 19. 
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and other property used by the fire department, 91 
public ferries, 92 wharves" qr bridges, 94 public 
markets, 95 public parks, 96 poornesses, pauper ceme- 
tcri^ep and other property devoted exclusively to 
public, charities, 97 and generally all such property 
as is used solely for legitimate municipal purposes. 98 

§ 204- -Property Held for Private Pur¬ 

poses 

There is no implied immunity from taxation of prop¬ 
erty owned by a municipal corporation which ia held 
by the municipality in its private or commercial capacity 
and as a source of profit. 

There is no implied immunity from taxation of 
property owned by a municipal corporation, which 
is not devoted to public or governmental uses, but 
held by the municipality in its private or commercial 
capacity and as a source of profit or to serve some 
mere convenience of the citizens. 99 So, in the ab¬ 
sence of an express exemption, land of a city or 
other municipal corporation which is rented out to 
private persons and from which it derives a revenue 


34r G.J f S. 

is subject to taxation; 1 and .the sarrie rule applies 
to wharf property of a city which is in a similar 
manner made profitable to it, 2 to a public market 
or market houses frpro which it derives a revenue, 8 
and to municipal farms operated fpr a profit. 4 
Property of a lighting ^ompany, such as lamps, office 
furniture, horses, wagons, ejfcc., used by the company 
pursuant to its contract with a municipality, is not 
devoted to public use so as to be immune from tax¬ 
ation. 6 If property is used both for public and 
private purposes and the parts so used cannot be 
separated, the whole is subject to taxation. 6 

§ 205. - Municipal Waterworks 

An assessment may be made on that part of a mu¬ 
nicipally owned waterworks which Is used for commer¬ 
cial purposes. 

An assessment may be made on that part of a 
municipally owned waterworks which is used for 
commercial purposes, 7 and a statute may make the 
lands used for the purpose and for the protection 
of a public water supply subject to taxation. 8 In 
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91. Ky —Owensboro v Common¬ 
wealth, 49 S W. 320, 105 Kv. 344, 20 
Ky L 1281, 44 L.R A. 202 

61 C J p 370 note 20 

89. N.Y —People v Brooklyn Asses¬ 
sors, 19 NE 00, 111 NY. 505, 2 L. 
RA 148 

93- Ky.—Commonwealth v. Louis¬ 
ville, 119 S W 161, 133 Ky. 845 

94. Ky—Commonwealth v. Newport, 
etc, Bridge Co. 106 S W. 378, 32 
KyL. 196 

95. Pa—Carlisle Borough School 
Dist v. Carlisle Borough, 11 Pa 
Dlst 294 

96. Mass —Burr v Boston, 05 N E 
208. 208 Mass. 637, 34 LRA.NS, 

143. 

Neb.—Herman v Omaha, 106 N.W 
593, 75 Neb 489 

61 C.J. p 370 note 25. 

97. NJ.—Newark v. Clinton Tp„ 8 
A. 296, 49 N J.Law 370. 

61 C.J. p 370 note 26. 

98. Mass—Somerville v. Waltham, 
48 NE 1092, 170 Mass. 160 

61 C J. p 370 note 27. 

99. Ariz.—City of Phoenix v. State 
ex rel Conway, 85 P.2d 56, 53 
Ariz. 28. 

Fla.—City of Lakeland v. Amos, 143 
SO. 744, 10C Fla. 873. 

Ill.—-City of Chicago v. Ames, 7 N.E 
2d 294, 365 III 529, 109 A.L.R. 1509. 

Gtnaves v Houlton Water Co., 
34 A.2d 693. 140 Me 158 

Mich.—Bay City v. State Board of 
Tax Administration, 290 N.W. 395, 
292 Mich. 241 

N.J.— Hanover Tp. v. Town of .Mor¬ 
ristown. 66 A.2d 187, 4 N.J'.Styper. 

22. ‘ I 


| N Y.—Bush Terminal Co v City Of 
New York, 26 N E 2d 269, 282 NY 
306 

Pa.-— Corpus Juris quoted ia Schoo' 
Dist of Pittsburgh v Allegheny 
County, 31 A 2d 707, 709, 347 Pa 
101*—Hupp, for Use of St Jeta’s 
Evangelical Lutheran Church," v. 
Levin, Com PI, 44 Dauph.Cc> 313 
—Department of Fublic Assistance 
v. Schuylkill County, Com PI , 43 
SchLegBec. 170 

Va.—City of Newport News v War¬ 
wick County, 166 S E. 570, 159 Va. 
671, rehearing denied and supple¬ 
mented 167 SE 583, 159 Va. 671- 
City of Newport News v. York 
County, 168 SE 927, 160 Va 350. 

Wash.—City of Tacoma v Tax Com¬ 
mission, 33 P 2d 899, 177 Wash. 
604 

61 C J. p 370 note 28. 

1. Mass —Lowell v City of Boston, 
79 N.E.2d 713, 322 Mass. 709, ap¬ 
peal dismissed Pierce v. City of 
Boston, 69 S.Ct 84, 335 U.S. 849, 
93 L Ed 398. 

N.J —Essex County Park Commission 
v. City of Newark, 26 A 2d 706, 20 
N J Misc 325, affirmed Essex Coun¬ 
ty Park Commission v. State Board 

, of Tax Appeals, 29 A 2d 739, 129 N. 

, J.T-UW 336. 

Or—Holman Transfer Co y. City of 
Portland, 249 P.2d 175, rehearing 
denied 260 P.2d 929. 

Pa—In re Hazleton City Authority, 
,68 Pa Dist A Co. 171. 

S.G.—People’s Nat. Bank of Green¬ 
ville v. Greenville County, 177 S 
E. 369, 174 S.C. 256 

61 C.J. p 870 note 29. 

leaseholds by imputation 
Although state had power under 


constitution to provide for assess¬ 
ment and taxation of leasehold in¬ 
terests in municipal property which 
have been granted to private indi- 
iduala or corporations, statute defin¬ 
ing real estate subject to taxation 
would not be construed as including 
leasehold Interests in municipal prop¬ 
erty which have been granted to pri¬ 
vate individuals or corporations by 
Implication, in view of failure of leg¬ 
islature expressly to provide that 
leaseholds of such nature should be 
taxed, and to set up machinery by 
which such a taxation could be car¬ 
ried into effect.—Maricopa County v 
Fox Riverside Theatre Corp., 114 P 
2d 245, 57 Ariz. 407. 

8. Ky—-Commonwealth v Louisville. 
47 SW. 865, 20 KyL 893. 

3. Ky—Louisville v. Commonwealth, 
1 Duv 295, 85 Am.D 624 

Minn.—State v. Cooley, 64 N.W. 379, 
62 Minn. 188, 29 L R A. 777 

4. N H —Grafton County v Haver¬ 
hill, 40 A. 399, 68 N.H. 120. 

NJ—Newark v. Clinton Tp., 8 A 
296, 49 N.J Law 370 

5. Mass —Parker v, Rising Sun 
Street Lighting Co., 118 NE. 871, 
229 Mass 494. 

6- Vt.—Swanton v. Highgate, 69 A, 
667, 81 Vt. 152, 16 L.R.A.,N.S., 
867. 

7. Ipd.—De Haven v* Municipal City 
of South Bend, 7, N.B.2d 184, 212 
Ind. 194, appeal dismissed Munici¬ 
pal City of South Bend, lad. v. 
Havqn. 58 £.Ct 122, 302 U.S,, 644, 
82 L.Ed. 506. 

8. N.J.—City of Newark vs. Weirt 

Milford Tjp., Passaic County. 66 
A 2d 211, 9 N,J* 296* . t 
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some jurisdictioils' it is held that a city, in under¬ 
taking to supply its inhabitants with water, dis¬ 
charges a proper municipal function, and that prop¬ 
erty used for this purpose is so far devoted to a 
public use as to be immune from taxation, 9 although 
if more land is purchased than is needed by the 
municipality for the purpose of providing a water 
supply, that portion which is not needed and not 
used for such purpose is subject to taxation. 10 In 
other jurisdictions it is held that taxes are properly 


laid on a system of waterworks owned and operated 
by a municipal corporation, including reservoirs, 
aqueducts, mains, etc., where, besides serving the 
strictly municipal uses, water rates are charged to 
private consumers. 11 It is clear, however, that a 
private water company is subject to taxation on 
its property notwithstanding it furnishes water to 
the city 12 and is subject to municipal regulation 
as to the rates which it may charge. 13 


D. GOVERNMENTAL AGENCIES, OBLIGATIONS, AND SECURITIES 


§ 206. In General 

The principle that state instrumentalities are Im¬ 
mune from federal taxation, and vice versa, should be 
practically construed, and does not extend to anything 
lying outside or beyond governmental functions; the 
trend of decisions is toward narrowing the application 
of the principle. 

The general rule has been said to be that the 
vanous instrumentalities of government are not 
subject to taxation 14 State and federal govern¬ 
ments stand on an equality with respect to the right 
of immunity of their respective instrumentalities 
from taxation by the other government , 15 but it 
has also been held that any lawful function of the 


federal government in the performance of which the 
United States acts directly is constitutionally im¬ 
mune from state taxation, unless congress consents, 
whereas only a limited class of state activities is 
constitutionally immune from federal taxation . 10 
Since the purpose of the principle of immunity is 
the preservation to each government, within its 
own sphere, of the freedom to carry on those af¬ 
fairs committed to it without undue interference 
by the other , 17 it should be given such a reasonable 
and practical construction as will not unduly im¬ 
pair the taxing power of one government or the 
appropriate exercise by the other of its functions . 18 


True vain* 

Purpose of statute relating* to as¬ 
sessments for local taxation of lands 
of municipality used for purpose and 
for protection of public water supply 
is to distribute tax burden of tax¬ 
ing district equally between munici¬ 
pality owning watershed lands and 
lands of other taxpayers of district, 
and it subjects such lands to taxation 
at their true value on same terms 
and conditions as those to which 
lands of other taxpayers in district 
are subjected, and statute impliedly 
prohibits assessment of such lands 
as part of integrated utility, with 
resultant increment to value of such 
lands because of their Integrated 
use —City of Newark v West Milford 
Tp , Passaic County, supra 

9. Conn.—Norwalk v. New Canaan, 
81 A. 1027, 85 Conn 119. 

61 C.J. p 371 note 36 

10. NY.—New York v. Mitchell, 76 
'N.H. 18, 183 N Y. 245. 

61 C.J. p 371 note 37. 

11. NH.—-Newport v Unity, 44 A 
704, 68 NH 687, 73 Am S R 626 

i 

12. Iowa.—Appeal of Dos Moines 
Water Co., 48 Iowa 324 

Vt—People v. Forrest, 97 NY. 97— 
(Godfrey v. Bennington Water Co., 
55 A. $54, 75 Vt. 350. 

13. Iowa.—Appeal of Des Moines 
‘Water Co., 48 Iowa 324. 

14. ** GA—Newton v. City of Atlanta, 
6 S.E.2d 61, 189 Ga. 441. 


15. IT S —Brush v Commissioner of 
Internal Revenue, 57 S Ct 495, 300 
US 352, 81 LEd 691, 108 ALR 
1428—Register v. Commissioner of 
Internal Revenue, C C.A.Fla., 69 
F 2d 607, 03 A.LR 186. 

Miss —Parker v Mississippi State 
Tax Commission, 174 So 567, 178 
Miss 680, certiorari denied 58 S Ct 
144, 302 U.S 742, 82 LEd 574. 

Mo —Corpus Juris cited in State ex 
rel Cairo Bridge Commission v 
Mitchell, 181 S W 2d 406, 500, 352 
Mo 1136, certiorari denied 65 S Ct 
130, 323 US 772, 89 LEd 617. 

Pa—Commonwealth v Curtis Pub 
Co, 69 A 2d 410, 363 Pa 299, cer¬ 
tiorari denied 70 SCt C27, 339 
U S 928, 94 L Ed 1349 

Utah —Van Cott v State Tax Com¬ 
mission of Utah, 79 P 2d 6, 95 Utah 
43, vacated on other grounds 59 
SCt 605, 306 US 511. 83 LEd 950, 
conformed to Van Cott v. State 
Tax Commission, 96 P.2d 740, 98 
Utah 264 

61 C J p 371 note 42 

Constitutional and statutory exemp¬ 
tion see infra $8 265-260. 

Immunity held equal and reciprocal 

U S,—Hanson v. Landy, D.C,Minn., 
24 F.Supp. 535. 

Mo.—State ex rel. and to Use of Bau¬ 
mann v. Bowles, 115 S.W.2d 805, 
342 Mo. 367. 

Proteetlon of tax funds 

A fundamental element of the doc¬ 
trine is the protection of govern¬ 


ment funds raised by taxation.—Saxe 
v Anderson, DCXY, 19 F Supp. 21. 
affirmed, CCA, Saxe v Shea, 98 F. 
2d 83, certiorari dismissed 59 S Ct. 
465, 305 US 665, 83 LEd 432 
10. U S —U S v State of New York, 
CC.AN Y, 140 F 2d 608. 

17. U.S—Helvermg v Powers, 55 S 
Ct 171, 293 US 214, 79 LEd. 291— 
Educational Films Corp. v. Ward. 
NY. 51 SCt. 170, 282 US 379, 76 
LEd 400, 71 ALR 1226—Metcalf 
v. Mitchell, Mass, 46 SCt. 172, 269 
U S 614, 70 L Ed 384 

Ariz—O’Neil v Valley Nat Bank of 
Phoenix, 121 P.2d 646, 68 Ariz. 539. 
Cal —Western Lithograph Co v. State 
Board of Equalization, 78 P 2d 731, 
11 Cal 2d 156, 117 A.L R. 838. 

Kan.—Clinton v State Tax Commis¬ 
sion, 71 P 2d 857, 146 Kan. 407. 

Pa —Commonwealth v Curtis Pub. 
Co, 69 A.2d 410, 363 Pa. 299, cer¬ 
tiorari denied 70 S Ct 627, 339 U. 
S 928, 94 <L Ed. 1349. 

18. US —Educational Films Corpo¬ 
ration of America v. Ward, N.Y., 51 
SCt. 170, 282 US. 379, 75 LEd 
400, 71 A.L.R. 1226—Brush v. Com¬ 
missioner of Internal Revenue, C 
C.A.2, 85 F.2d 32, 299 U.S. 536, 81 
^Bd. 395, reversed on other 
grounds 57 S.Ct. 495, 300 U.S 352, 
81 LEd. 691, 108 A.LR. 1428— 
Hanson V. Landy, D C Minn, 24 
F Supp. 535—U. S. v. Query, DC 
S C., 21 F.Supp 784—Saxe v An- 
dersbn, D.C.NT.Y.; 19 FSupp 21, 
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This rule of construction has been held to introduce 
questions of degree; 19 but under other authority, 
when the principle of immunity applies, it is an 
absolute one, 20 resting on an entire absence of 
power, 21 and wholly unaffected by matters or dis¬ 
tinctions of degree. 22 So, the application of the 
principle has been held not to depend on the amount 
of the exaction, the weight of the burden, or the 
extent of the resulting interference with sovereign 
independence. 22 

Such principle, while essential to the maintenance 


or preservation of our dual system of federal and 
state government, 24 and a necessary development 
thereof, 26 has inherent limitations, 22 and will not 
be mechanically applied regardless of the conse¬ 
quences to the operations of government. 27 The 
principle is aimed at the protection of the operations 
of government, 28 and does not extend to anything 
lying outside or beyond governmental functions and 
their exertions; 29 the fact that a government has 
power to undertake, and does undertake, enterprises 
which it deems to be for the public benefit does not 


affirmed, CCA., Saxe v Shea, 98 
F.2d 83, certiorari dismissed 59 
S.Ct. 465, 305 US 665, 83 L Ed 
432. 

Cal.—Western Lithograph Co. v 
State Board of Equalization, 78 
P.2d 731, 11 Cal.2d 156, 117 A L R 
838. 

Kan—Clinton v State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan 407 
N.D.—Federal Land Bank of St Paul 
v. Bismarck Lumber Co, 297 NW 
42, 70 N D. 607, reversed on oth¬ 
er grounds 62 S Ct. 1. 314 US 
95, 86 LEd 65 
61 C.J p 371 note 44 
19. U.S —Saxe v Anderson, D.C N Y , 

19 F.Supp. 21, affirmed, CCA., 
Saxe v. Shea, 98 F 2d 83, certio¬ 
rari dismissed 59 S Ct 465, 305 U. 
S. 665, 83 L Ed. 432. 

50. U.S—Trinity farm Const Co v. 
Grosjean, La, 54 S Ct 469, 291 U 
S. 466, 78 LEd 918—Fox Film Cor¬ 
poration v. Doyal, Ga, 52 S Ct 546, 
286 U.S 123, 76 LEd 1010— In¬ 
dian Motorcycle Co. v U S , Ct Cl, 
51 SCt. 601, 283 U.S. 670, 75 L 
Ed. 1277—Brush v. Commissioner 
of Internal Revenue, C.C.A.2, 85 F. 

20 82, reversed on other grounds 
57 S.Ct 495, 300 US. 362, 81 L 
Ed 691, 108 A L R 1428—Schlosser 
v Welsh, DCSD, 5 F Supp. 993 

Kan —Clinton v. State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan. 407. 

51. U.S—Fox Film Corporation v 

Doyal, Ga., 62 S.Ct 546, 286 U.S 
123, 76 L.Ed. 1010—Johnson v. 

Maryland, Md. 41 S.Ct. 16, 254 U.S. 
51, 65 LEd 126. 

Kan.—Clinton v. State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan. 407. 

22. US —Trinityfarm Const. Co. v. 
Grosjean, La., 54 S.Ct 469, 291 U. 
S. 466, 78 LEd. 918. 

Amount of tax or interference 

(1) It is not the amount of the 
burden, but its real existence, and 
Its possibilities, that condemn the 
tax.—Page v. Regents of University 
System of Georgia, C.C.A.Ga., 93 F,2d 
887, reversed on other grounds 6$ 
S.Ct. 980, 304 U.S. 439. 82 L.Ed. 1448, 
rehearing denied 58 S.Ct 1063, 304 
U.S. 590, 62 L.Ed. 1550. 

(2) Where the principle Is applica¬ 


ble, it does not matter that the 
amount of the proposed tax, and the 
resulting interference with the gov¬ 
ernment, is great or small —Brush 
v Commissioner of Internal Revenue, 
C C A 2, 85 F 2d 32, reversed on oth¬ 
er grounds 57 SCt 495, 300 US 352, 
81 L Ed 691, 108 A L R. 1428—SchloB- 
ser v. Welsh, DCSD, 5 F Supp 993 

23. U S.—Trinityfarm Const Co. v 
Grosjean, La, 54 SCt 469, 291 U 
S 4C6, 78 LEd 918, rehearing de¬ 
nied 54 SCt. 712, 292 U.S 604, 78 
L Ed. 1466. 

24. U S —Fox Film Corporation v 
Doyal, Ga, 52 SCt 546, 286 US 
123, 76 LEd. 1010—Brush v. Com¬ 
missioner of Internal Revenue, C 
C.A 2, 85 F.2d 32, reversed on oth¬ 
er grounds 67 S Ct 495, 300 U S 
352, 81 L.Ed 691, 108 ALR 1428 

Cal —Western Lithograph Co. v. State 
Board of Equalization, 78 P 2d 731, 
11 Cal 2d 166, 117 A.L R 838 
N.C.—Unemployment Compensation 

Commission of North Carolina v 
Jefferson Standard Life Ins. Co., 2 
SE 2d 584, 215 N C. 479 

25. Kan—Clinton v. State Tax Com¬ 
mission, 71 P 2d 857, 146 Kan 407, 

Origin and basis of doctrine 

The doctrine of implied immunity 
takes root in our dual system of 
state and federal government, it is 
based on the conception that the pow¬ 
er of one government to tax the 
governmental functions of the other 
is the power to destroy it—Clinton 
v State Tax Commission, 71 P.2d 
857, 146 Kan 407. 

28. U.S.—Helvering v. Powers, 55 
SCt. 171, 293 U.S. 214, 79 L.Ed. 
291—Fox Film Corporation v. Doy- 
&1, Ga., 62 SCt. 546, 286 U.S. 123, 
76 LEd. 1010. 

Cal.—Western Lithograph Co. v. State 
Board of Equalization, 78 P.2d 731, 
11 Cal.2d 156, 117 A.L.R. 838. 
Kan—Clinton v. State Tax Commis¬ 
sion, 71 P.2d 867, 146 Kan. 407. 4 

Md.—State Tax Commission of 

Maryland v. Baltimore Nat. Bank, 
18Q A 260, 169 Md 65, affirmed 56 
S.Ct 417, 297 U.S. 209, 80 L.Ed 
586, 

"The principle itself is limited by 
that from which It arises, i.e., the 
need to preserve our dual system of 
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government and does not extend be¬ 
yond that necessity.”—Brush v. Com¬ 
missioner of Internal Revenue, C C 
A.2, 85 F 2d 32, 84, reversed on oth¬ 
er grounds 57 S.Ct. 495, 300 U.S. 
352, 81 LEd. 691, 108 A.L R. 1428 
Subtracting amount of tax Imposed 
The principle gives neither govern¬ 
ment inherent right to purchase 
goods at lower price than other con¬ 
sumers by subtracting amount of 
nondiscriminatory taxes imposed on 
seller by other government—Western 
Lithograph Co v. State Board of 
Equalization. 78 P 2d 731, 11 Cal 2d 
156, 117 A.L R. 838. 

27. U S —Educational Films Corpo¬ 
ration of America v. Ward, N Y , 51 
SCt 170, 282 U.S. 379, 76 L.Ed 
400, 71 ALR. 1226 

Kan—Clinton v. State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan. 407. 
N.D—Federal Land Bank of St Paul 
v. Bismarck Lumber Co., 297 NW. 
42, 70 N.D. 607, reversed on other 
grounds 62 SCt. 1, 314 US. 95, 86 
L.Ed. 65. 

28. US —Fox Film Corporation v. 
Doyal, Ga. 52 SCt. 546, 286 US. 
123, 76 L Ed 1010. 

Kan—Clinton v State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan. 407. 

29. US —Fox Film Corporation v. 
Doyal, Ga, 52 S.Ct. 546, 286 U.S. 
123, 76 LEd. 1010—Indian Moto- 
cycle Co. v. U. S, Ct.Cl., 51 S.Ct 
601, 283 U.S. 570, 75 L Ed. 1277. 

Iowa.—Appeal of City of Dubuque 
Bridge Commission, 5 N.W.2d 334, 
232 Iowa 112, certiorari denied City 
of Dubuque Bridge Commission v. 
Board of Review for City of Du¬ 
buque, 63 SCt. 259, 317 U.S. 686, 
87 L.Ed. 549. 

Kan—Clinton v. State Tax Commie-* 
sion, 71 P.2d 857, 861, 146 Kan. 
407. 

La.—State v. Whitney Nat Bank of 
New Orleans, 179 So. 84, 189 La. 
211 . 

Private business 

Neither government can deprive the 
other of its revenue by engaging In 
private business.—Parker v. Missis¬ 
sippi State Tax Commission, 174 So. 
567, 178 Miss. 680, certiorari denied 
58 S.Ct 144, 802 U.S. 742, 82 L.Ed. 
574. 
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establish immunity from taxation. 80 The immunity 
does not exist where no direct burden is laid on the 
governmental instrumentality, and there is only a 
remote, if any, influence on the exercise of the 
functions of government. 81 

Restriction of immunity. The implied immunity 
of one government and its agencies from taxation 
by the other should be narrowly restricted, 32 and it 
has been stated that the decisions extending the 
scope of immunity have met with increasing dis¬ 
favor. 83 So, the doctrine of immunity has been 
said not to be undergoing a process of expansion; 
rather, the more recent cases indicate a tendency 


to restrict more sharply than ever the various ex¬ 
emptions which arise out of the doctrine. 34 

§ 207. Of United States 

a. In general 

b. Tests of federal instrumentality or 

agency; particular activities 

a. In General 

The Immunity of federal agencies or Instrumentalities 
from state taxation applies only where they are engaged 
in governmental functions and where such taxation would 
impair their usefulness or efficiency. 

The general rule is that it is not within the power 
of a state or municipality, except by congressional 36 


80. Kan.—Clinton v. State Tax Com- | 
mission, 71 P.2d 857, 146 Kan 407 
31. U S —Helvering: v. Mountain 
Producers Corporation, 68 S Ct 623, 
303 US 376, 82 L Ed 907—Fox 
Film Corporation v. Doyal, Ga, 52 
S.Ct. 646, 286 U.S 123, 76 LEd 
1010—Willcuts v. Bunn, Minn, 51 
SCt. 126, 282 US. 216, 75 L Ed 
304, 71 ALR 1260—Brush v Com¬ 
missioner of Internal Revenue, C 
C A.2, 86 F 2d 32, reversed on oth¬ 
er grounds 67 SCt 495, 300 US 
352, 81 LEd 691, 108 ALR 1428 
—Saxe v Anderson, D C N.Y., 19 
F Supp 21, affirmed, CCA, Saxe v 
Shea, 98 F 2d 83. certiorari dismiss¬ 
ed 69 SCt 465, 305 US 665, 83 
LEd 432—Schlosser v Welsh, D C 
S D , 5 F Supp 993 

Cal —Western Lithograph Co v State 
Board of Equalization, 78 P 2d 731, 
11 Cal 2d 156, 117 ALR 838 
Iowa —Appeal of City of Dubuque 
Bridge Commission, 5 NW.2d 334, 
232 Iowa 112, certiorari denied City 
of Dubuque Bridge Commission v 
Board of Review for City of Du¬ 
buque, 63 SCt 259. 317 US. 686, 
87 LEd 649 

Kan—Clinton v. State Tax Commis¬ 
sion, 71 P.2d 857, 146 Kan 407 
La—State v. Whitney Nat Bank of 
New Orleans, 179 So 84, 189 La 
211 . 

Okl —Ptak v City of Oklahoma City, 
229 T 2d 567, 204 Okl 336 
“The remote possibility that a tax 
may affect a state or the United 
States is not enough to create an ex¬ 
emption. 0 —McLoughlin v Commis¬ 
sioner of Internal Revenue, C.C A 2, 
89 F.2d 699, 701, affirmed Helvering 
v. Therrell, 58 S.Ct. 539, 303 U.S. 218, 
82 L.Ed. 758. 

82. U.S,—Helvering v. Mountain 
Producers Corporation, 58 S Ct 623, 
303 U.S. 876, 82 LEd 907—The 
Southern Cross, C.C.A.N Y„ 120 F 
2d 466. 

Asason for rule 

The expansion of the immunity of 
the one government correspondingly 
curtails the sovereign power of the 


other to tax, and, where that immuni¬ 
ty is invoked by a private citizen, it 
tends to operate for his benefit at 
the expense of the taxing govern¬ 
ment and without corresponding ben¬ 
efit to the government in whose name 
the immunity is claimed —Graves v 
People of State of New York ex re] 
O'Keefe, N Y, 59 S.Ct. 595, 306 US 
466, 83 LEd 927, 120 ALR 1466. 

33. Ky—Cook v Commissioners of 
Sinking Fund of City of Louis¬ 
ville, 226 S W 2d 328, 312 Ky 1 

34. NC—Unemployment Compensa¬ 
tion Commission of North Carolina 
v Jefferson Standard Life Ins. Co , 
2 S E 2d 584, 215 NC 479 

36. US—U S v State of New 
York, CCANY, 140 F 2d 608— 
'Schlosser v. Welsh, DC.SD, 5 F 
Supp 993. 

Kan—Boeing Airplane Co v State 
Commission of Revenue and Tax¬ 
ation, 113 P 2d 110, 153 Kan 712 
Mass —Commissioner of Corpora¬ 
tions and Taxation v Woburn Nat 
Bank, 63 N E 2d 554, 315 Mass 505 
N.J —Byram Holding Co v Bogren, 
63 A 2d 822. 2 N J Super 331. 

ND—Federal Land Bank of St Paul 
v. Bismarck Lumber Co, 297 N 
W. 42, 70 N D 607, reversed on 
other grounds 62 SCt 1, 314 US 
95, 86 LEd 65 

Okl —Taber v. Indian Territory Il¬ 
luminating Oil Co, 57 P 2d 1167, 
177 Okl 67, reversed on other 
grounds 57 SCt 334, 300 U.S 1, 81 
L Ed 463, conformed to 69 P 2d 
359, 180 Okl. 323, superseded on 
other grounds 69 P 2d 359, 180 Okl 
323 

61 C J. p 371 note 47. 

“Congress . . has under the 

Constitution exclusive authority to 
determine whether and to what ex¬ 
tent its instrumentalities . . . 

shall be immune from state taxa¬ 
tion."—Maricopa County, Ariz, v. 
Valley Nat Bank of Phoenix, Ariz., 
63 SCt 587, 588, 318 US 357, 87 L. 
Ed 834. 

Express declaration 

(1) Governmental instrumental!- 
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ties are not subject to state taxation 
unless expressly so specified by act 
of congress 

U S —M G West Co v. Johnson, 66 
P 2d 1211, 20 Cal App 2d 95, certio¬ 
rari denied and appeal dismissed 
Johnson v M G West Co, 58 S Ct 
45, 302 US 638, 82 L Ed 497, re¬ 
hearing denied 68 SCt 625, 303 U. 
“S 666, 82 LEd 1123 
Mont—First Nat Bank of White 
Sulphur Springs v Bergan, 169 P 
2d 233, 119 Mont 1. 

(2) Where governmental action is 
being carried on by the United States 
itself and congress does not affirma¬ 
tively declare its instrumentalities or 
properties subject to taxation by 
state, the inherent freedom of federal 
government from taxation by state 
continues —Mayo v U S , Fla , 63 S 
Ct 1137, 319 US 441, 87 LEd 1504. 
147 ALR 761, rehearing denied 64 
SCt 27, 320 US 810, 88 LEd. 489 

(3) Congress has power to w'aive 
immunity from state taxation which 
would otherwise attach to federal in¬ 
strumentalities and transactions, but 
the waiver must he clear, and every 
well-grounded doubt on the subject 
should be resolved in favor of the 
immunity, mere silence of congress 
on question of immunity does not 
amount to a waiver of immunity — 
King & Boozer v. State, 3 So 2d 572, 
241 Ala. 557, reversed on other 
grounds 62 SCt. 43, 314 US 1, 86 
LEd 3, 140 ALR 615 

Power of congress to authorise tax 

Congress has the power to author¬ 
ize taxation by state of federal in¬ 
strumentalities 

US—Mayo v U. S, Fla., 63 SCt 
1137, 319 U.S. 441, 87 LEd. 1504, 
147 ALR. 761, rehearing denied 
64 SCt. 27, 320 US. 810, 88 L.Ed 
489 

Cal.—First Federal Savings & Loan 
Ass'n of Altadena v. Johnson, 122 
P.2d 84, 49 Cal.App 2d 465. 

Permanent oonsent hold not required 

U.S—U S. v. Wright, C.C.ANC, 53 
F.2d 300, certiorari denied Wright 
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or governmental 36 consent or waiver, and within 
the limits prescribed by congress, 3 ? to lay any tax 
on the instruments, means, or agencies provided or 


selected by the United States government to enable 
it to carry into execution its legitimate powers and 
functions, 38 or on the property of such agencies 


v. u S, 52 set. 312, 285 U.S. 539, 
76 LEd 932 
fepeoial umimanti 

Congress can consent to special as¬ 
sessments against federal instrument 
talitles for local improvements, but 
such a grant should clearly and un¬ 
equivocally confer the privilege.— 
Board of Directors of Red River 
Levee Diet. No, 1 of Lafayette Coun¬ 
ty, Ark., v. R. F. C., C,A.Ark, 170 F. 
2d 430 

Consent held given. 

U.S.—Rainier Nat. Park Co v. Mar¬ 
tin, DC Wash, 23 F Supp 60, af¬ 
firmed 58 S.Ct. 478, 302 US. 661, 82 
L Ed. 511. 

N.J.—Byram Holding Co v Bogren, 
63 A.2d 822, 2 N J Super 331. 

Wash—Boeing Aircraft Corp. v. Re¬ 
construction Finance Corp, 171 P 
2d 838, 25 Wash 2d 652 
Consent held not given 
U.S —In re West Coast Cabinet 
Works, DC.Cal, 92 F.Supp. 636. 
at. U.S —U IS v. Bekins, Cal., 58 6. 
Ct 811, 304 US. 27. 82 LEd 1137, 
rehearing denied 58 S Ct 1043, 304 
U.S 589, 82 LEd. 1549, and Lind- 
say-Strathmore Irr Dist. v Bekins, 
58 SCt 1044, 304 US 589, 82 L Ed 
1549—Baltimore Nat Bank v State 
Tax Commission of Maryland, Md., 
56 SCt. 417, 297 US. 209, 80 LEd 
686 

Ohio—Dunn v Board of Tax Ap¬ 
peals, 93 N.E 2d 278. 154 Ohio St. 
42. 

‘Waiver in whole or with limitations 

N J —Byram Holding Co v Bogren, 
63 A 2d 822, 2 NJ Super. 831. 
Authorisation; clear giving 
Such waiver or consent must be 
duly authorised and clearly given.— 
Dunn v. Board of Tax Appeals, 93 
N.E.2d 278, 164 Ohio St. 42. 

Starlet construction 
(Such a waiver will be strictly con¬ 
strued.—State of Oklahoma ex rel 
Oklahoma Tax Commission v. Barns- 
d&ll Refineries, 56 SCt 340, 296 US 
621, 86 L Ed. 366, affirmed Barnsdall 
Refineries v. Oklahoma Tax Commis¬ 
sion, 41 P.2d 918, 171 Okl 145 
State law adopted at government’s 
invitation 

Where state unemployment com¬ 
pensation law was adopted at the in¬ 
vitation of the federal government, 
and there was no express provision 
by congress for immunity of federal 
Instrumentalities from taxation 
thereunder, no immunity could be im¬ 
plied.*—State of Missouri v. Gleick, 
C.C.A.M'o., 135 F 2d 134 
37. Mich—Taylor v Genesee Coun* 

' t*. 288 ttW 863. 286 Mich 074. 

N J Bjpram Holding Co v Bogren, 
08' A 2d’ 802. 2 NJ Super. 831. 


38. US —Spector Motor Service v. 
O’Connor, Conn, 71 SCt. 508, 340 
US 602, 95 LEd 673—S R. A., 
Inc., v State of Minnesota, Minn., 
66 SCt 749, 327 US. 658, 90 ^ Ed 
851—Helvering v. Therrell, Fla, 58 
SCt 539, 303 US. 218, 82 LEd. 758, 
conformed to, C C.A., Therrell v 
Commissioner of Internal Revenue, 
97 F 2d 1014, and Tunnicliffe v. 
Commissioner of Internal Revenue, 
97 F 2d 1016—Brush v Commis¬ 
sioner of Internal Revenue, 57 S 
Ct 495, 300 US 352, 81 LEd 691, 
108 A LR 1428—People of State of 
New York ex rel. Rogers v Graves, 
NY, 57 SCt. 269, 299 US 401, 81 
L Ed 306—Domenech v National 
City Bank of New York, Puerto 
Rico, 56 SCt 366, 294 US. 199, 79 
LEd 857—Johnson v. Maryland, 
Md, 41 SCt 16, 254 US. 51, 65 L 
Ed. 126—Ambrosini v. U. S, Ill, 
23 SCt 1, 187 US 1, 47 LEd 49- 
Board of Directors of Red River 
Levee Dist. No. 1 of Lafayette 
County, Ark., v R. F C , C A.Ark , 
170 F.2d 430—Ken Realty Co v 
Johnson, C C A.Ala , 138 F 2d 809 
—In re Kentucky Fuel Gas Corpo¬ 
ration, CCAKy, 127 F 2d 657— 
Hoskins v. Commissioner of Inter¬ 
nal Revenue, CCA Tex, 84 F 2d 
627—U S v Wright, CC.ANC, 63 
F 2d 300, certiorari denied Wright 
v U S, 62 SCt. 312, 285 US 539, 
76 LEd 932—Board of County 
Com’rs of Sedgwick County, Kan., 
v U S, CtCl, 106 F Supp 995- 
In re Kentucky Fuel Gas Corpora¬ 
tion, DCKy., 37 F Supp 625. af¬ 
firmed, CC.A, 127 F 2d 657—Com¬ 
modity Credit Corporation v. Okla¬ 
homa County, DC Okl. 36 F Supp 
694—U S v Query, DCSC, 21 F 
Supp 784—Dravo Contracting Co 
v Fox, DCWVa., 16 F Supp 527, 
reversed on other grounds James v 
Dravo Contracting Co . 58 S Ct 208. 
302 US 184, 82 LEd 155. 114 AL 
R 318—Mallory v White, DC 
Mass , 8 F Supp 989 

Ala—King & Boozer v State, 3 So 2d 
572, 241 Ala 557, reversed on other 
grounds 62 SCt 43, 314 US 1, 86 
LEd 3, 140 A LR 615. 

Ariz—O’Neil v Valley Nat. Bank of 
Phoenix, 121 P 2d 646. 58 Ariz 639. 

Ark —Cook v Wilson, 187 S W 2d 7. 

Ill—Price Flavoring Extract Co. v. 
Lindheimer, 14 N B 2d 476, 368 Ill. 
450. 

Ky—Reeves v. Brown-Form an Dis¬ 
tillers Corporation, 157 S.W 2d 297, 
288 Ky. 677 

La.—State v. Whitney Nat. Bank of 
New Orleans, 179 So. 84, 189 La. 
211 . 

Minn —Geery v Minnesota Tax Com* 
mission, 278 N.W. 594', 202 Minn. 

* 366. 
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Mo.—State ex rel. and to Use of Bau¬ 
mann v. Bowles, 115 S W.2d 805, 
342 Mo. 357. 

Mont —First Nat. Bank of White 
Sulphur Springs v. Berg&n, 169 P 
2d 233, 119 Mont. 1. 

N.Y.—People ex rel. Rogers v. 
Graves, 283 NYS 538, 245 App. 
Div. 452, affirmed 2 NE2d 686. 271 
NY. 548, reversed on other grounds 
67 SCt 269, 299 US. 401, 81 LEd 
306 

N.C—Unemployment Compensation 

Commission of North Carolina v 
Wachovia Bank & Trust Co., 2 Sfe 
2d 592, 215 N.C 491. 

N D.—Federal Land Bank of St. Paul 
v Bismarck Lumber Co., 297 NW 

42, 70 ND 607, reversed on other 
grounds 62 S.Ct. 1, 814 U.S. 95, 86 
LEd 65. 

Pa.—Marson v. City of Philadelphia. 

21 A.2d 228, 342 Pa. 369. 

Utah—Van Cott v. State Tax Com¬ 
mission of Utah. 79 P 2d 6, 95 Utah 

43, vacated on other grounds 69 6 
Ct. 605. 306 US. 511. 83 LEd 950. 
conformed to Van Cott v. State Tax 
Commission, 96 P.2d 740, 98 Utah 
264. 

Wash.—Federal Land Bank of Spo¬ 
kane v Statelen, 70 P.2d 1053, 191 
Wash 155 

Wis.—Appeal of Van Dyke, 269 N W 
700, 217 Wis. 528, 98 A.L.R. 1332 
61 C J p 371 note 48 
Taxation of national banks and 
shares of stockholders therein see 
supra 48 150-155 
First statement of principle 
U.S—McCulloch v Maryland, Md . 4 
Wheat, 316, 436, 4 L.Ed. 579. 
Season for rule 

Since the power to tax involves the 
power to tax to the point of destruc¬ 
tion, to allow the states any power 
to impede or burden by taxation the 
agencies of the federal government 
Would be to allow them to nullify 
the powers granted to It—Boeing 
Aircraft Co. v Reconstruction Fi¬ 
nance Corp., 171 P.2d 838, 25 Wash 2d 
652. 

Direct or immediate tax 

(1) In order that the text rule may 
apply, the tax must be direct or im¬ 
mediate. 

Ala—King A Boozer v. State, 3 So.2d 
572, 241 Ala. 557, reversed on other 
grounds 62 SCt 43, 814 US. 1, 86 
LEd. 3, 140 ALR. 615—Western 
Ry. of Alabama v. State, 8 So 2d 
9. 241 Ala, 440' 

Mass.—Commissioner of Corporations 
and Taxation v Woburn Nat. Bank, 
53 NE 2d 554. 316 Mass. 605. 

(2) A franchise of general exdie 
tax is valid, although in its Incidence 
it indirectly affects the United States 
government, its departments or agen- 
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of the federal government, 39 and a. like rule 
applies to the taxing power of a territory 49 or 
insular possession. 41 It has been broadly held that 
the power to tax may not be exercised by the state 
against the federal government, 42 that the United 
States cannot be taxed by a state so as to burden 
the government directly or immediately, 43 and that 
there is a doctrine of implied limitation of the power 
of any state to tax the federal government 44 All 
activities of government constitutionally authorized 
by congress must stand on a parity with respect to 
their constitutional immunity from taxation A7i 

The validity of state taxation of federal instru¬ 


mentalities must depend on the power of congress 
to create the instrumentality and the intent of 
congress, as manifested by law, to protect it from, 
or to render it subject to, state taxation 46 Where 
congress has disclosed no intention with respect to 
a claimed immunity, there is no basis for implying 
a purpose of congress to exempt the federal gov¬ 
ernment or its agencies from tax burdens which 
are unsubstantial or which courts are unable ,to 
discern, 47 and it is in order to consider the nature 
and effect of the alleged burden, if it appears that 
there is no ground for implying a constitutional im¬ 
munity, there is equally a want of ground for as¬ 
suming any purpose on the part of congress to 


cies, or a federal instrumentality.— 
Brodhead v. Borthwiek, 37 Hawaii, 
314. 

Constitutional sanction 

This immunity is not dependent on 
congressional flat, but re^ts on clear¬ 
ly implied constitutional sanction 
U S.—Trinityfarm Const Co v Gros- 
jean, La, 64 S Ct 469. 291 US 466, 
78 L Ed 918, rehearing denied 54 
'SCt 712, 292 US 604, 78 L Ed 
1466—In re Kentucky Fuel Gas 
Corporation, D C Ky , 37 F Supp 

626, afllrmed, CCA, 127 F 2d 667 
Ky —Martin v. Kenesson, 119 S W 2d 
644, 274 Ky 681 

All taxes on person not forbidden 

Rule is intended to exempt func¬ 
tions or operations of United States 
or its agents when acting as such, 
but not to forbid all taxes on person 
who is instrumentality of govern¬ 
ment—Short v Board of School Pist 
of Upper Moreland Tp, 177 A 480. 
117 Pa Super 227, appeal dismissed 
Short v Board of School Pist of Up¬ 
per Moreland Tp, Pa. 56 SCt 135, 
2Q6 US. 539, 80 L Ed 383. rehearing 
denied 56 SCt 178, 296 U.S 663, 80 
LEd 473 

Tax on postal saving's accounts 

US—In re Kentucky Fuel Gas Cor¬ 
poration, CCA Ky , 127 F 2d 657 

39. U.S.—S R. A, Inc, v. State of 
Minnesota, Minn, 66 SCt 749, 327 
U S. 558, 90 LEd 851 
Kan —Boeing: Airplane Co v. State 
Commission of Revenue and Taxa¬ 
tion, 113 P 2d 110, 153 Kan 712 
Ohio.—U. S. (Farm Credit Adminis¬ 
tration) v. Board of Tax Appeals, 
61 N E 2d 481, 145 Ohio St. 257. 

61 C.J p 360 note 94 [b] 

Property of United States see supra 
H 198, 199. 

Beal property exoepted 

States may not impose taxes on the 
assets or property, with the excep¬ 
tion of real property, of any agency 
or branch of the federal government, 
without consent of congress.—First 
Federal Savings & Lo^n Ass’n of 
Altadena v. Johnson, 122 F.2d 84, 49 
Cal.App.2d 465. 


Property of federal housing authority 

US-U S v City of Milwaukee, C 
CAWis,, 140 F 2d 286, certiorari 
denied 64 SCt 1047, 322 US 735, 
88 L Ed 1568 

Acceptance by state of congression¬ 
al waiver of immunity was not re¬ 
quired 

U S —Board of County Com’rs of 
Sedgwick Courttv. Kan v U. S , Ct 
Cl . 105 F Supp 995 
Tax on purchaser’s equitable interest 
Property owned by instrumentali¬ 
ties of the United States for its use 
and benefit is not subject to taxation 
by the states or their subdivisions, 
but tax may be levied against equita¬ 
ble interest of purchaser from the 
United States or its instrumentalities 
where purchaser is entitled to con¬ 
veyance under his contract—U. S v 
City of Philadelphia, D C Pa , 48 F 
Supp 379 

Machinery held taxable 

Pa—Commonwealth v Board of 
Property Assessment, Com PI, 95 
Pittsb Leg J. 75 

40. U S —H I Hettinger & Co v 
Municipality of St Thomas and 
St John, C A Virgin Islands, 187 F 
2d 774 

61 C J p 372 note 49. 

Consent held not given by Organic 
Act of Hawaii 

US—Yerinn v Territory of Hawaii, 
CCA Hawaii, 130 F 2d 786 

41. U S —Domenech v National City 
Bank of New York, Puerto Rico, 55 
SCt. 366, 294 US. 190, 79 L Ed 857 

Beaton for rule 

A territory or possession may not 
tax a federal instrumentality because 
the dependency may not tax its sov¬ 
ereign —Domenech v. National City 
Bank of New York, supra. 

Consent of congress 

Congress may consent to such tax¬ 
ation; but the grant to the island of 
a general power to tax should not be 
construed as a consent; nothing less 
than an act of congress clearly and 
explicitly conferring the privilege 
will suffice —Domenech v. National 
City Bank of New York, supra. 
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42. US—Register v Commissioner 
of Internal Revenue, CCA Fla, 69 
F 2d 607, 93 ALR 186—Board of 
County Com’rs of Sedgwick County, 
Kan , v U S , Ct Cl , 105 F Supp 
995 

43. Ala—King & Boozer v State, 8 
So 2d 572, 241 Ala. 557, reversed on 
other grounds 62 SCt 43, 314 US 
1, 86 LEd 3, 140 ALR 615 

44. Pa.—Marson v City of Philadel¬ 
phia, 21 A 2d 228, 342 Pa. 369. 

45. U S —Graves v. People of State 
of New York ex rel O’Keefe, N Y , 
59 SCt 595, 306 US 4G6, 83 LEd. 
927, 120 ALR 1466 

46. ND—Federal Land Rink of St 
Paul v Do Roohford. 287 NW 522, 
69 ND 382 

Power to protect agencies 

(1) Congress may protect its agen¬ 
cies from the burdens of local taxa¬ 
tion 

US—Mayo v U S, Fla., 63 SCt 
1137, 319 US 441, 87 LEd 1504. 
147 ALR. 761, reheat ing denied 64 
SCt 27, 320 US 810, 88 LEd 489 
—Federal Land Bank v Bismarck 
Lumber Co, ND, 62 SCt 1, 314 
US 95, 86 LEd 65—Pittman v 
Home Owners* Corp , Md , 60 S Ct 
15, 308 US 21, 84 LEd 11, 124 
ALR 1263 

Miss—Roberts v Federal Land Bank 
of New Orleans, 196 'So. 763, 189 
Miss 898 

Mo —State ex rel Cairo Bridge Com¬ 
mission v. Mitchell, 181 SW2d 496 
362 Mo 1136, certiorari denied 65 
'SCt 130, 323 US 772, 89 LEd 
617. 

(2) The constitutional power of 
congress to protect its agencies from 
state taxation includes those with 
whom governmental agency has made 
authorised contracts. — Carson v. Ro- 
ane-Anderson Co., Tenn., 72 S Ct. 257, 
342 U.S. 232, 96 LEd. 257. 

47. XJ.S—Graves v. People of State 
ojf New York ex rel O’Keefe, N Y . 
59 S.Ct. 595, 306 US 466, 83 LEI. 
927, 120 A.LR 1466. 
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create an immunity. 48 In all respects other than 
interference with the performance of an agent’s 
governmental functions, an individual agent, or a 
corporate agency, is amenable to state tax. 49 

State taxes which impose a financial burden on 
the United States are not necessarily invalid for 


that reason, 50 So, state taxation of the instru¬ 
ments or agencies of the federal government is not 
objectionable if it does not impair their usefulness 
or efficiency or hinder them from serving the gov¬ 
ernment as they were intended to serve it, 51 or if 
it does not frustrate the purpose of the national 
legislation; 52 and in this sense the question of im- 


48. U S —Graves v. People of State 
of New York ex rel. O'Keefe, su¬ 
pra. 

49. ND—Federal Land Bank of St 
Paul v. Bismarck Lumber Co, 297 
NW. 42, 70 ND 607, reversed on 
other grounds 62 S Ct. 1, 314 US 
95, 86 LEd. 66. 

60. US —The Southern Cross, C.C A 
N.Y., 120 F.2d 466 

Tax oil, or passed on by, contractors 

(1) The fact that nondiscrimina- 
tory taxation of a contractor by state 
imposes an increased economic bur¬ 
den on federal government does not 
bring contractor within any implied 
immunity of federal government 
from state taxation—Penn Dairies v 
Milk Control Commission of Pennsyl¬ 
vania. Pa, 63 SCt 617, 318 US 261, 
87 L Ed. 748, adopting opinion 24 A. 
2d 717, 148 Pa Super. 201. 

(2) The constitution, without im¬ 
plementation by congressional legis¬ 
lation, does not prohibit a state tax 
on federal government contractors, 
their property, or receipts, because 
its burden is passed on by terms of 
the contract, or otherwise, as part 
of the construction cost to the gov¬ 
ernment 

U S.—Curry v, U S . Ala., 62 SCt 48, 
314 US 14, 86 LEd 9—State of 
Alabama v. King & Boozer, Ala , 62 
SCt. 43, 314 US. 1, 86 LEd 3, 140 
A.L.R 615. 

Cal—Timm Aircraft Corp. v Byram, 
213 P.2d 715, 34 Cal 2d 632 

(3) This is because as far as such 
nondiscriminatory state tax on con¬ 
tractor enters into cost of materials 
to the government, It is but a normal 
Incident of organization within same 
territory of two independent taxing 
sovereignties, and asserted right of 
one to be free of taxation by the oth¬ 
er does not spell immunity from pay¬ 
ing added costs attributable to taxa¬ 
tion of those who furnish supplies 
to the government and who have been 
granted no tax immunity. 

U.S—State of Alabama v. King & 
Boozer, Ala, 62 S.Ct 43, 314 U.S 1, 
86 LEd 3, 140 UR 615. 

Cal.—Timm Aircraft Corp v By ram, 
213 P.2d 715, 34 Cal.2d 632. 

51. U.S —National Bank v. Common¬ 
wealth, Ky., 9 Wall. 863, 19 LEd 
701 

Cal.—Western Lithograph Co. v. 
state Board of Equalization, 78 P 
2d 731, 11 Cal.2d 166, 117 ALR* 
838. 


Mich—Taylor v. Genesee County, 282 
N W 863, 286 Mich. 674 
ND—Federal Land Bank of St. Paul 
v Bismarck Lumber Co, 297 NW 
42, 70 ND 607, reversed on other 
grounds 62 S Ct 1, 314 US 96, 86 
L.Ed 66 

Pa—Fidelity-Philadelphia Trust Co 
v Hines, 10 A 2d 663, 337 Pa 48- 
Short v Board of School Dist of 
Upper Moreland Tp, 177 A. 480, 
117 PaSuper 227, appeal dismissed 
Short v Board of School Dist of 
Upper Moreland Tp, Pa, 56 S Ct 
135, 296 US 539, 80 LEd 383, re¬ 
hearing denied 56 S Ct 178, 296 U.S 
663, 80 LEd 473 
61 C J p 372 note 50 
"At some point the interference 
becomes too remote to warrant an ap¬ 
plication of the immunity which has 
been implied from the sovereign na¬ 
ture of the federal government 
When that point is reached, the pow¬ 
er of the state prevails ” 

Kan —Clinton v State Tax Commis¬ 
sion, 71 P 2d 857, 859, 146 Kan 
407. 

Mich—Taylor v Genesee County, 282 
N W 863, 865, 286 Mich 674 
N H —Tirrell v Johnston. 171 A 641, 
649, 86 NH 530, affirmed 55 SCt 
238, 293 U S 533, 79 LEd 641 

Well considered oase 

N.H —Tirrell v Johnston, supra 

Immunity not expressly granted 

Where immunity from state taxa¬ 
tion is not expressly granted by con¬ 
gress, there must be an interference 
with, or burden on, the federal gov¬ 
ernment before immunity exists — 

I Appeal of City of Dubuque Bridge 
Commission, 5 NW2d 334, 232 Iowa 
112, certiorari denied City of Du¬ 
buque Bridge Commission v. Board of 
Review for City of Dubuque, 63 S Ct 
259, 317 US 686, 87 LEd 549. 

Direct burden or hindrance 

(1) The state cannot impose a tax 
which directly burdens the nation 
in exercise of its sovereign powers.— 
Liggett & Myers Tobacco Co. v. U. 

3., CtCU 13 F.Supp. 143, amended on 
other grounds 14 FSupp. 643, af¬ 
firmed 57 SCt. 239, 299 U.S. 383, 81 
LEd. 294, rehearing denied 57 S.Ct. 
428, 300 U.S 686, 81 LEd. 888—Com¬ 
monwealth of Massachusetts v. U. 

8., Ct.Cl., 13 FSupp 148, amended on 
other grounds 14 FSupp. 643, affirmed 
57 SCt 239, 299 U.S. 383, 81 LEd 
294, rehearing denied 67 S.Ct. 429, 
300 U.S 6S6, 81 LEd. 888—61 C.J. p 
372 note 60 [a]. 


(2) Principle of immunity should 
be invoked only where there is a di¬ 
rect and imminent hindrance to, or 
restraint on, functions properly and 
usually governmental in character — 
People ex rel Rogers v Graves, 283 
N.YS 638, 246 App Div. 452, affirmed 
2 NE2d 686, 271 NY. 543, reversed 
on other grounds 67 S Ct 269, 299 U 
8. 401, 81 LEd 306. 

Mere extension of oontrol over a 

buslnees by national government does 
not withdraw business from local tax 
which presents no obstacle to execu¬ 
tion of the national policy—Federal 
Compress & Warehouse Co. v. Mc¬ 
Lean, Miss, 54 SCt 267, 291 US 17, 
78 LEd 622, affirming 147 So 325, 166 
Miss. 739. 

Tax payable out of government mon¬ 
ey 

An agency subjected to tax payable 
out of government money, thus plac¬ 
ing economic burden on government 
or unduly interfering with agency’s 
performance of governmental func¬ 
tions, may usually be classed as gov¬ 
ernmental instrumentality immune 
from tax —Unemployment Compen¬ 
sation Commission of North Carolina 
v Wachovia Bank & Trust Co., 2 S. 
E 2d 692, 215 NC 491. 

Mortgage tax on bank receiver 

The imposition of the state mort¬ 
gage tax on the receiver of a bank 
as a condition precedent to the re¬ 
cording of instruments, presented for 
record, which were to secure a loan 
from the Reconstruction Finance 
Corporation, was not invalid.—Taylor 
v. Genesee County, 282 N.W. 863, 286 
Mich. 674. 

Unamploymont tax on bankruptcy 
trust** 

Unemployment compensation taxes 
imposed on liquidating trustee in 
bankruptcy, or payable from assets 
of bankrupt's estate, are not void as 
imposing a burden on the United 
States, or as limiting or restricting 
bankruptcy court as a department of 
United States, or trustee in bank¬ 
ruptcy as an agent and officer of 
court in discharge of duties Imposed 
by Bankruptcy Act.—State of Mis¬ 
souri v. Gleick, C.C.A.Mo., 186 F.2d 
134. 

52. Cal-—Western Lithograph Co. v. 

State Board of Equalization, 78 P. 

2d 731, 11 Cal.2d 166, 117 A.L.R. 

838. 
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munity is one of degree. 68 The tax is not within the 
prescribed prohibition unless it is in fact a tax 
directly on the governmental instrumentality or, if 
not, its effect is nevertheless so direct as to consti¬ 
tute it a substantial, as distinguished from an in¬ 
direct and remote, interference with the exercise 
of the governmental functions delegated to the fed- 
oral instrumentalities. 54 

Absolute immunity may not be claimed in respect 
of all federal agencies, 55 and applies only to federal 
possessions or those held in a federal capacity. 56 
Immunity from taxation extends only to agencies 


and instrumentalities engaged in usual governmental 
functions; 57 federal agencies which function only 
as such may not be taxed by the state, but those 
which are also engaged in extragovemmental func¬ 
tions may not invoke federal immunity, except 
where federal functions are unduly burdened. 68 

A state, 59 territorial, 60 or school district 61 tax on 
the property of an agent of the federal govern¬ 
ment is not prohibited merely because it is the prop¬ 
erty of such an agent; and the mere fact that the 
private property of an individual 62 or a corpora- 


53. NH—Tirrell v Johnston, 171 A 
641, 86 NH 630, affirmed 65 SCt 
238, 293 US 633, 79 L Ed 641 

54. Cal —Western Lithograph Co v 
State Board of Equalization, 78 1* 
2d 731, 11 Cal 2d 156, 117 ALR 
838 

Okl —Ptak v City of Oklahoma City, 
229 P 2d 567, 201 Okl 336 
Means for exercise of agency 

The fact that the source of a fed¬ 
eral agency is in the federal govern¬ 
ment does not force the conclusion 
that the means by which the agency 
is exercised is a part thereof and not 
subject to state authority for taxa¬ 
tion —Skelton Lead & Zinc Co v 
Harr, 230 P 691, 104 Okl 137 

55. NH—Tirrell v Johnston. 171 A 
641, 86 NH 530, affirmed 55 S Ct 
238. 293 US 533, 79 L Ed 641 

Agencies licensed and supervised for 
publlo benefit 

The states may impose taxes on 
agencies licensed, chartered, and su¬ 
pervised by the United States for the 
public benefit—State ex rel and to 
Use of Baumann v Bowles, 115 SW 
2d 805, 342 Mo 357 

Bfl. NH—Tirrell v Johnston, 171 A 
641, 86 NH 630, affirmed 55 S Ct 
238, 293 US 533, 79 L Ed 641 
Mere relation to federal possession 
Where immunity is claimed be¬ 
cause thing taxed is related to, rath¬ 
er than a part of, federal possession, 
the claim of absolute immunity does 
not apply, and economic aspects must 
be considered —Tirrell v Johnston, 
171 A 641, 86 NH 530, affirmed 55 S 
Ct. 238, 293 US 633, 79 L Ed 641 
Materials furnished by contractor 
for construction of buildings, not be¬ 
coming part of government work but 
•of buildings of private enterprise, 
were subject to state tax—Gay v. 
Jemison, Fla., 52 So 2d 137. 

57 . N.T.—People ex rel Rogers v 
Graves, 283 N.YS. 638, 245 App 
Div 462, affirmed 2 N E 2d 686, 271 
N.Y. 543, reversed on other grounds 
57 S.Ct 269, 299 U.S. 401, 81 L Ed. 
806. 

“Government immunity from state 
tax . . . does not extend beyond 

the federal government itself and its 


governmental functions “—Railway 
Mail Ass'n v Corsi, NY, 65 S Ct 
1483, 1488, 326 US 88, 89 L Ed 2072 
“Immunity depends upon the na¬ 
ture of the activity in which the gov¬ 
ernment enters Its funds or proper¬ 
ty.”—State Tax Commission of Mary¬ 
land v Baltimore Nat Bank, 180 A 
260, 264, 169 Md 65, affirmed Balti¬ 
more Nat Bank v State Tax Com¬ 
mission of Maryland, 56 S Ct 417, 297 
U S 209, 80 LEd 686 

58. US—Page v Regents of Uni¬ 
versity System of Georgia, CCA 
Oa, 93 F 2d 887, 890, reversed on 
other grounds 58 'S Ct 980, 304 U S 
439, 82 LEd 1448, rehearing denied 
58 SCt 1053, 304 US 590, 82 L 
Ed 1550 

NH—Tirrell v Johnston. 171 A 641. 
86 NH 530, affirmed 55 SCt 238, 
293 U S 533, 79 LEd 641 
ND—Federal Land Bank of St Paul 
v Bismarck Lumber Co, 297 NW 
42, 70 N P 607, reversed on other 
grounds 62 SCt 1, 314 US. 95, 86 
LEd 65 

Ohio —Federal Public Housing Au¬ 
thority v Guckenberger, 65 N E 2d 
265, 143 Ohio St 251 
The relation to the function* of 
government, and the scope of the 
part to be played by the agency in 
the field into which it has entered, 
may make the difference between im¬ 
munity for one agency and none for 
another—State Tax Commission of 
Maryland v. Baltimore Nat Bank, 
180 A 260, 169 Md 65, affirmed Balti¬ 
more Nat. Bank v State Tax Com¬ 
mission of Maryland, 56 S Ct. 417, 297 
U S 209, 80 LEd. 586. 

Incidental private use of railroad, 
the primary purpose of which is le¬ 
gitimately governmental, does not af¬ 
fect its status as federal instrumen¬ 
tality immune from state taxation — 
People of State of New York ex rel 
Rogers v. Graves, NY, 57 S.Ct. 269, 
299 U.S. 401, 81 L.Ed 306. 

Housing projeot 

Where an instrumentality of the 
United States held title to housing 
project, which was operated by met¬ 
ropolitan housing authority as lessee, 
which rented retail stores to the 
highest bidder and dwelling units 
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only to families Included in certain 
income groups at rental, allegedly, 
materially lower than private owners 
could afford, the property was not 
used for an essential governmental 
function—Application of U S Hous¬ 
ing Authority, 11 Ohio Supp 9. 

59. Ala—King & Boozer v State, 3 
So 2d 672, 241 Ala 557, reversed on 
other grounds 62 SCt 43, 314 US. 
1, 86 LEd 3. 140 ALR 615 

Md—State Tax Commission of Mary¬ 
land v Baltimore Nat Bank, 180 
A 260, 169 Md 65, affirmed Balti¬ 
more Nat Bank v State Tax Com¬ 
mission of Maryland, 56 S Ct 417, 
297 US 209, 80 LEd 586 
N M —Peisker v Unemployment 
Compensation Commission, 115 P. 
2d 62, 45 NM 307 

N T> —Federal Land Bank of St Paul 
v Bismarck Lumber Co, 297 NW 
42, 70 ND 607, reversed on other 
grounds 62 S Ct. 1, 314 U S. 95, 86 
LEd 65 

61 C J p 373 note 51 

Ad valorem tax 

Nondiscnminatory ad valorem tax 
on property of governmental agency 
where there Is only remote, if any, 
influence on exercise of governmen¬ 
tal functions is valid, even though 
property is used in operations of the 
governmental agency—Taber v In¬ 
dian Territory Illuminating Oil Co.. 
Okl , 57 S Ct 334, 300 US 1, 81 L Ed. 
463, superseded 69 P 2d 359, 180 Okl. 
323, conformed to 69 P.2d 359, 180 
Okl. 323 

60. US —Gromer v Standard Dredg¬ 
ing Co, Puerto Rico, 32 SCt. 499, 
224 U S 362, 56 L.Ed 801. 

61 C.J. p 373 note 52. 

61. Pa.—Short v. Board of School 
Dist of Upper Moreland Tp., 177 
A 480, 117 Pa Super. 227, appeal 
dismissed Short v. Board of School 
Dist. of Upper Moreland Tp, Pa., 
66 SCt 135, 296 U.S. 539, 80 L.Ed. 
383, rehearing denied 66 SCt 178, 
296 US. 663, 80 LEd. 473. 

68. US —Oklahoma Tax Commis¬ 
sion v. Texas Co, Okl, 69 S.Ct. 561, 
336 U.S. 342, 93 L.Ed. 721, rehear¬ 
ing denied 69 SCt 887, 336 US. 
958, 03 L.Ed. 1111—Oklahoma Tax 
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tion 68 is devoted to a 'use in carrying out a policy 
of the federal government, dr is used in performing 
services therefor, is not sufficient in itself to with¬ 
draw such property from state Or local taxation. 
So, property owned and used by a private corpora¬ 
tion for private business advantage in the exercise 
of a privilege or franchise granted by the United 
States may be subject to state taxation ; 64 but, 
where the principle of immunity applies, it is not 
affected by the amount or character of the particular 
tax, or the extent of the resulting interference. 66 
The mere fact that a property right is created by 
statute to fulfill a governmental purpose does not 


make it nontaxable when it is held in private own¬ 
ership and exercised for private advantage. 66 

i 

b. Testa of Federal Instrumentality or Agency; 
Particular Activities 

The question whether a particular person or organ¬ 
ization is a federal Instrumentality, within the rule of 
immunity from state taxation, must be determined from 
the facts of the case. 

The question as to what instrumentalities of the 
federal government are exempt from taxation by a 
state cannot be stated in terms of universal ap¬ 
plication , 67 each case must be determined from its 
particular facts. 68 In this connection, it has been 


Commission v Magnolia Petroleum 
Co.. Okl, 69 SCt 661. 336 US 342, 
93 L Ed 721, rehearing denied 69 
SCt. 888, 336 US 968, 93 L Ed. 
1111 . 

Ala—Warrior River Terminal Co v 
State, 68 So 2d 100, 257 Ala. 208- 
State v. Wright, 140 So 584, 224 
Ala. 357, followed in 140 So. 585, 
224 Ala. 359. 

Snjoymsnt of privilege conferred 
by national government on individual 
to promote some governmental policy 
does not relieve him from taxation, 
by state government, of his property 
or business used or carried on in en¬ 
joyment of the privilege or profits 
therefrom —Federal Compress & 
Warehouse Co v. McLean, Miss, 54 
SCt 267, 291 US 17, 78 L Ed. 622 
63 . Ala—State v Wright, 140 So 
584, 224 Ala 357, followed in 140 
So 585. 224 Ala. 369 
Reason, for rale 

The immunity is a protection of 
the function of governing, and not all 
the activities of the sovereignty are 
confined to the performance of that 
function—State Tax Commission of 
Maryland v Baltimore Nat Bank, 
180 A. 260, 169 Md. 65, affirmed 56 
SCt 417. 297 US 209, 80 L Ed. 686 
Cost-plus contract 
Ohio—Herring Hall Marvin Safe Co 
v Evatt, 16 Ohio Supp 187 
84. US —Susquehanna Power Co. 
v State Tax Commission of Mary¬ 
land, Md . 51 S Ct 434, 283 U S. 291, 
76 L Ed 1042 
61 C J. p 373 note 53 

66 . U S —Trinityfarm Const. Co. v. 
Grog jean. La., 64 S CL 469, 291 U S. 

. 466, 78 L.Bd 918 
6\C.J. p 373 note 54. 

68a IIS.—**ox Film Corporation v. 
jvoyal, Ga, 52 S.Ct 546, 286 U.S 
1*3, 76 L Ed. 1010. 

67. ^U.fil—Metcalf & Eddy v. Mitch¬ 
ell! Mass, 46 S.Ct. 172, 269 U.S 
6lll 70 L.Ed 384. 

Md.-r state Tax Commission of 
la« v. Baltimore ^at Bank. 180 
A.! 260, 169 Md 06. affirmed 56 8 
- C 417, 297 US. fOO, 80 L.Ed. 586 


Mo—Baumann v. Bowles, 115 S W 2d 
805, 342 Mo. 357 

N C —Atlantic Coast Line R. Co v 
Maxwell, 178 SE 592, 207 N.C 746 

68. Mo —State ex rel and to Use 
of Baumann v Bowles, 115 S W 2d 
805, 342 Mo 357 
Organisations held immune 

(1) Atomic Energy Commission — 
Carbide & Carbon Chemicals Corp v. 
Carson, 239 S W 2d 27, 192 Tenn. 150 

(2) Civilian Conservation Corps 
camp exchange established pursuant 
to statutory authority and operated 
for the welfare of the camp’s en- 
rollees —U S v Query, DCSC., 21 
F Supp 784. 

(3) Post exchange at federal mili¬ 
tary reservation —TJ 8 v. Cordy, D C 
Md, 58 F 2d 1013 

(4) All auxiliaries primarily de¬ 
signed and used to aid in manage¬ 
ment and operation of Panama Canal, 
including railroad, used chiefly as ad¬ 
junct thereto—People v State of 
New York ex rel Rogers v Graves, 
NY, 57 SCt 269. 299 US 401, 81 
LEd 360 

I (5) State banks, which are mem- 
| bers of federal reserve system, and 
all other state or national corpora¬ 
tions, which, by exercise of member¬ 
ship in or contracts with, federal 
agencies, such as Home Owners' Loan 
Corporation, Federal Housing Corpo¬ 
ration, and Federal Deposit Insurance 
Corporation, perform functions in 
furtherance of purposes underlying 
such agencies' creation.—Barnes v 
Anderson Nat. Bank of Lawrence- 
burg, 169 S.W.2d 833, 293 Ky. 592, 145 
ALR 1066 

Persons or organisations held not im¬ 
mune 

(1) In general. 

Pa—Fidelity-Philadelphia Trust Co. 
v. Bashore, Com.PL, 48 Dauph.Co. 
59. 

Utah—U. 8. Smelting, Refining & 
Min. Co. v. Haynes, 176 P.2d 622, 
111 Utah 172. 

(2) Company which had erected a 
bath house, with corisent of federal 
government, within boundaries * of 


reservation of federal government, 
and which was engaged in the dis¬ 
tribution and conservation of medici¬ 
nal waters of the reservation —Buck- 
staff Bath House Co v McKinlev, 
127 S W 2d 802, 198 Ark 91, affirmed 
60 SCt 279, 308 US 358, 84 LEd 
322 

(3) Corporation engaged in per¬ 
forming contract with federal go\- 
ernment for construction of dam, 
power plant, and appurtenant woikb 
—Six Companies v De Vinney, D C. 
Nev , 2 F Supp 693 

(4) Domestic corporation engaged 
in producing oil from lands leased by 
the United States—Mid-Northern Oil 
Co. v. Walker, 211 P 353, 65 Mont 
414. 

(5) Housing project, operated by a 
metropolitan housing authority but 
owned by a private corporation — 
Youngstown Metropolitan Housing 
Authority v Evatt, 55 N E 2d 122, 
143 Ohio St 268 

(6) Independent contractor selling 
all coal mined by him to federal gov¬ 
ernment—Peisker v Unemployment 
Compensation Commission, 115 I' 2d 
62, 45 NM. 307 

(7) Receiver of vessels against 
which United States sought to fore¬ 
close mortgages —The Southern 
Cross, CCANY, 120 F 2d 466. 

(8) Utility company having con¬ 
tract with United States, entered in¬ 
to pursuant to advertisement for 
competitive bids, to supply electrical 
energy used in aid of construction of 
government dam.—Nevada-California 
Power Co. v. Ullom, D.C.Nev., 3 F. 
Supp. 934. 

(9) Building and loan associations 
organized under the state law which 
subscribed for stock in a federal 
home loan bank—Capitol Building 4k 
Loan Ass'n v Kansas Commission of 
Labor and Industry, 83 P.2d 106, 148 
Kan, 446, 118 A.L R, 1212. 

(10) A retailer who paid sales tax¬ 
es on sales of personalty to state 
bank, which was member of federal 
reserve system —Western Litho¬ 
graph Co. v State Board of Equ&Uza- 
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held : that every agfency which cbngress can con¬ 
stitutionally create is a governmental instrumen¬ 
tality. 69 More particularly, important factors to 
be considered are whether the agency was created 
by the government, is wholly owned thereby, is not 
operated for profit, and is primarily engaged in 
the performance of some essentia} governmental 
function. 70 An individual or corporation having 
a contract with the United States, 71 or a grant there¬ 
from, 72 is not, by force of that fact alone, an es- 
ential governmental agency immune to taxation by 
the state in which the operations under the con¬ 
tract are carried out. 

For this purpose, an activity or instrumentality of 
the government must be one authorized by law, else 
it is not a governmental activity, but one of in¬ 
dividuals, who are not acting at all, as far as the 
government is legally concerned. 73 A private cor¬ 
poration cannot claim exemption from taxation on 
this ground merely because it is employed more or 
less in the service of the United States, as for 
postal, military, or other purposes, 74 although the 
state cannot tax its receipts derived from carrying 
the mails 76 or telegraphic messages sent by United 
States officers on public business 76 

Bridge. A state may tax the right to maintain 
a bridge over a navigable river, although such 
bridge is primarily for interstate and foreign com¬ 
merce; 77 and it does not follow from the mere 
fact that congress authorizes a city to erect and 
maintain a bridge over a river between two states 


that congress created a federal instrumentality not 
subject to taxation by a state,?* Hbwever, a bridge, 
the bonds issued in connection therewith, and the 
income derived therefrom, may, by act of con¬ 
gress, be exempted from all taxation. 79 

Federal control as war measure . Property of a 
railroad, the control and operation of which was 
taken over by the United States as a temporary war 
measure, was not exempt from state taxation, as 
an agency or instrumentality of the federal govern¬ 
ment. 80 So, the right of an express company to 
do business over the lines of railroads under con¬ 
tract with the railroad companies did not cease to 
be taxable by the state when the federal government 
assumed control of the railroads. 81 Likewise the 
federal control and regulation of the coal industry 
unded the Lever Act of 1918 conferred no immunity 
from state taxation with respect to coal otherwise 
taxable under state laws 82 On the other hand, it 
has been held that a corporation, all of whose stock 
was purchased by the United States solely to secure 
a plant for the manufacture of war materials was 
not subject, during the period of the federal govern¬ 
ment’s exclusive ownership of the stock, to taxation 
on income, although another corporation, through 
which the United States purchased such stock and 
operated the corporation’s affairs, was required by 
the contract with the government to complete all 
outstanding contracts 83 So, where a corporation 
was formed under state laws to erect houses for 
workers in industries essential to national defense, 


tion, 78 p.2d 738, first case, 11 Cal 2d 
776. 

(11) State bank which Is member 
of Federal Reserve Bank system and 
Federal Deposit Insurance Corpora¬ 
tion—Unemployment Compensation 
Commission of North Carolina v 
Wachovia Bank & Trust Co., 2 S E 2d 
592, 215 NC 491. 

A state life insurance corpo¬ 
ration, which is member of Federal 
Home Loan Bank—Unemployment 
Compensation Commission of North 
Carolina v. Jefferson Standard Life 
Ins Co., 2 £ E 2d 584, 215 NC 479 

$ 9 . n,C.—U nemployment Compensa¬ 
tion Commission of North Carolina 
v. Wachovia Bank & Trust Co, 2 S 
E.2d 592, 215 NC. 491. 

70. N.C.—Unemployment Compensa¬ 
tion Commission of North Carolina 
v. Wachovia Bank & Trust Co., su¬ 
pra. 

71. Ark.—Cook v. Wilson, 187 S W. 
2d 7. 

Mont -Mid-Northern Oil Co v 
Walker, 211 P. 353, 65 Mont. 414. 


Contractor’s accounts receivable 

are, therefore, taxable —Davis v 

Smith. 28 S E 2d M8, 197 Ga. 95, af¬ 
firmed Smith v ivis, 65 S Ct 167, 

323 U S 111, 89 LEd 107. 

0on8truotlo& of dam 

U S —Silas Mason Co. v. Henneford, 
DC Wash., 15 F Supp 958. reversed 
on other grounds Henneford v Si¬ 
las Mason Co , 57 S Ct 524, 300 U 
S 577, 81 L Ed 814 

72. Ark—Cook v. Wilson, 187 SW 
2d 7, 208 Ark 459, modified on oth¬ 
er grounds 66 S Ct. 663, 327 U S 
474, 90 LEd. 793. 

73. Miss—Chapman v. IState, 176 So 
391, 179 Miss 607. 

74. NC—Atlantic Coast Line R Co 
v. Maxwell, 178 SE 592, 207 NC 
746. 

61 C.J. p 373 note 55. 

75. Pa.—Commonwealth v. Lehigh 
Valley R Co, 4 Dauph Co 174 

Va.—Western Union Tel. Co. v Rich¬ 
mond, 26 Gratt 1, 67 Va. 1. 

76. U S —Western Union Tel Co. v. 
Texas. Tex., 106 U*S 460, 26 L 
Ed. 1067. 
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Cal.—San Francisco v Western Un¬ 
ion Tel. Co , 31 P. 10, 96 Cal 140, 17 
LRA 301. 

77. N Y —People ex rel Niagara 
Falls International Bridge Co v. 
State Tax Commission, 170 N.Y S 
997, 103 Misc 648. 

78. US.—Miller v. City of Green¬ 
ville, Miss. C.CAArk, 138 F 2d 
712 

79. Mo—State ex rel Cairo Bridge 
Commission v Mitchell, 181 S.W 2d 
496, 352 Mo. 1136 

80. Ky —Southern R Co v Com¬ 
monwealth. 38 SW2d 696, 238 Ky 
638, affirmed 52 S Ct. 160, 284 US. 
338 

61 C J p 373 note 60. 

81. S C —Southern Express Co v. 
Spigener, 110 SE 403, 118 SC 413, 
error dismissed 42 S.Ct. 186, 257 
U.S 669, 66 LEd 427. 

82. N J —Pennsylvania Coal Co v 
Saddle River Tp,, Bergen County, 
114 A. 157, 96 N J Law 40 

83. N Y.—De La Vergne Mach. Co. 
v State Tax Commissioner, 207 N. 
Y S 680, 211 App Div 227, affirmed 
150 N.E. 536, 241 N.Y. 517. 
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all capital stock being owned by the United States, 
land acquired by such corporation within a city, 
and dwellings erected therein, were held not sub¬ 
ject to state taxation 84 even after the termination 
of the war. 86 It has also been held that, where a 
coke plant operated by the federal government dur¬ 
ing World War I was sold to a corporation after 
termination of the war, the interest of the corpora¬ 
tion was not taxable by the state before title passed 
from the United States by final payment of the 
price. 86 

§ 208. —— Salaries of Federal Officers and 
Employees 

One claiming immunity from a tax as a federal 
employee must show that the burden is real and not 
fanciful. 

A private person claiming immunity from a tax on 
the ground that he is an employee of the federal 
government must clearly show that the burden im¬ 
posed thereby is real and not one of mere fancy. 87 
A contention that part of the salary of a federal 
employee may have to be used for the payment of 
a per capita tax imposed by a school district has 
been held not to relieve him of the tax. 88 The for¬ 
mer rule prohibiting state taxation of the salary 
of a federal officer did not prevent the taxation of 
money or property after it^had lost its identity as 
Salary and become part o#4fo*.general estate of the 
owner. 86 The mere officialMharacter of a person 


does not exempt him from paying taxes on his real 
or personal property other than his salary or 
emoluments. 90 

The power of states to impose income taxes on 
the salaries of officers or employees of the United 
States, or of instrumentalities or agencies thereof, 
is discussed infra § 1090. 

§ 209. -Bonds and Other Securities Is¬ 

sued by United States 

a. In general 

b. Corporate capital invested in United 

States securities 

a. In General 

Bonds, stock, certificates of indebtedness, or other 
obligations issued by the United States as security for 
loans are within the rule of immunity from state taxa¬ 
tion. 

The immunity from state taxation of the means 
and instrumentalities of the United States, under 
the fundamental rule stated supra § 207, extends to 
the bonds, stock, certificates of indebtedness, or 
other obligations issued by the United States as 
security for loans contracted by the general gov¬ 
ernment under its constitutional power to borrow 
money, 91 since the exercise of such power of taxa¬ 
tion would interfere with, and possibly destroy, the 
power of congress to borrow money on the credit of 
the United States. 92 Such nontaxable instrumen- 


84. NT—U. S Housing: Corporation 
v City of Watertown, 186 NTS 
309, 113 Misc 679. 

88 . N Y —TJ H. Housing: Corporation 
v. City of Watertown, supra. 

88. N.Y —People v. Burke, 217 NT. 
S. 803, 128 Misc 196, affirmed 226 
NTS 882, 222 App Div. 790, af¬ 
firmed 162 NE 503, 248 NY. 507. 

81 C.J. p 374 note 66 

87 . Ky.—Cook v. Commissioners of 
Sinking: Fund of City of Louisville, 
226 S.W.2d 328, 312 Ky. 1. 

88 . Pa.—Short v. Board of School 
Dist of Upper Moreland Tp„ 177 A 
480, 117 Pa.Super. 227, appeal dis¬ 
missed Short v. Board of School 
Dist. of Upper Moreland Tp., Pa., 
56 S.Ct. 135, 298 US. 639. 80 LEd 
383, rehearing denied 56 S.Ct. 178, 
296 U S. 663, 80 L.Ed. 473. 

Postal clerk 

Pa.—Short v. Board of School Dist. 
of Upper Moreland Tp., supra. 

89 . Mass —Dyer v. Melrose, 83 N. 
E. 6, 197 Mass 99, 125 Am.S.R 330, 
84 L.R.A..N.S, 1215, affirmed 30 6. 
Ct. 410, 215 U S. 694, 54 L Ed. 341. 

61 C.J. p 374 note 68. 

80 . Fa**—Finley v. Philadelphia, 32 
P*. 861. 

•1. U.S.— New Jersey Realty Title 


Ins Co v Division of Tax Appeals 
in Dept of Taxation and Finance of 
N. J„ NJ, 70 SCt 413, 338 US 
665, 94 L Ed 439 

Ill—Price Flavoring Extract Co v 
Lindheimer, 14 N E 2d 476, 368 Ill 
450. 

Ohio—Wren Paper Co v. Olander, 
103 N E 2d 756, 156 Ohio St. 583, 
opinion adhered to on rehearing 106 
N E 2d 625, 158 Ohio St 15. 

Pa.—Commonwealth v. Curtis Pub 
Co, 69 A 2d 410, 363 Pa 299, cer¬ 
tiorari denied 70 S.Ct. 627. 839 US. 
928, 94 LEd 1349 
61 C.J p 374 note 73. 

Statute; ejusdem generis 

The statute providing that all 
stocks, bonds, treasury notes, and 
“other obligations" of the United 
States shall be Exempt from taxation 
| by or under state or municipal or lo¬ 
cal authority, on its face applied only 
to interest-bearing obligations, and 
under rule of ejusdem generis used 
quoted words as referring only to 
obligations or securities of the same 
type as those specifically enumerated: 
these principles were confirmed by 
the related exemption statutes from 
which the current statute was de¬ 
rived; and the congressional Intent 
would not be expanded or modified 

400 


in any degree by the judiciary — 
Smith v Davis, Ga., 65 S Ct. 157, 323 
US 111, 89 LEd 107. 

92. U S.—Hibernia Savings & Loan 
Society v. City and County of San 
Francisco, Cal, 26 S.Ct. 265, 200 
US. 310, 50 LEd 495. 

61 C.J. p 374 note 74. 

“A state tax, however small, upon 
such securities or interest derived 
therefrom, interferes or tends to in¬ 
terfere with the constitutional power 
to borrow money on the credit of the 
United States, and constitutes a bur¬ 
den upon the operations of govern- 
| ment, and carried far enough would 
prove destructive " 

U S.—Macallen Co v. Commonwealth 
of Massachusetts, Mass., 49 S Ct 
432, 433, 279 U.S. 620, 73 L.Ed 874, 
65 AL.R. 866, rehearing denied 50 
SCt. 14, 280 U'S 513, 74 LEd 585 
N J.—Public Service Corp v. City of 
Newark, 54 A 2d 663, 25 NJMisc. 
408. 

The latent or purpose of congress 
is to prevent taxes which diminish 
in the slightest degree the market 
value or investment attractiveness 
of obligations issued by the United 
States In an effort to secure neces¬ 
sary credit.—New Jersey Realty Ti¬ 
tle Ins. Co. v. Division of Tax Ap- 
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talities arc characterized by written documents, the 
bearing of interest, a binding promise by the United 
States to pay specified sums at specified dates, and 
specified congressional authorization, which also 
pledges the faith and credit of the United States 
in support of the promise to pay. 93 This immunity 
applies to the income or interest derived from such 
obligations 94 and to the premium which government 
bonds may bear, that is, the excess of their market 
value over their par value. 95 

It is immaterial whether the state attempts to 
tax securities of the federal government directly 
or indirectly, 96 and any method of computing the 
net value of an owner's taxable property which 
takes into consideration the value of such securities 
violates the rule of immunity. 97 Hence, a state 
tax on property measured by the net income there¬ 
from, including income derived from United States 
securities, is invalid 98 A franchise or excise tax 
may, henyever, be measured by the value of income, 


although a part of such income is derived from 
United States securities. 99 So, in the case of in¬ 
heritance taxes, which, as discussed infra § 1111, 
are held to be taxes on the privilege of succeeding 
to the inheritance, and not taxes on the property 
affected, the inclusion of United States securities 
in the valuation of the estate for the purpose of 
ascertaining the amount of the tax is a valid exer¬ 
cise of the legislative power of the state and does 
not constitute a taxation of such securities; 1 and 
United States bonds may be taxable under state 
inheritance laws by virtue of the regulations under 
which they are issued. 2 

The immunity of United States securities applies, 
even though the taxpayer's purpose in purchasing 
the securities was to avail himself of the interest 
which he would receive, as an offset to that which 
he would pay on money borrowed for the purchase 
and thereby escape taxation under the peculiar tax¬ 
ing system of the state. 3 So, where one purchases 


peals in Dept of Taxation and Fi¬ 
nance of N J , N J . 70 S Ct 413, 
338 US 665, 94 L Ed 439—Smith v 
Davis. Ga . 65 S Ct 157, 323 U S 111, 
89 L Ed 107 

93. US—Smith v Davis. Ga , 65 S 

Ct. 167, 323 US 111, 89 LEd 107. 
Ohio—C H Go^iger Ma<h Co v 

Glander, Ohio B T A , 75 N E 2d 72 8 

Particular Instruments held within 
rule 

(1) Adjusted service bonds issued 
to veterans—In re Schmuckli's Es¬ 
tate, 17 A.2d 876, 341 Pa. 36 

(2) Excess profits tax credit with 
federal treasury payable in noninter¬ 
est-bearing bonds after certain date 
—C H. Gosiger Mach. Co. v Glander, 
Ohio B T.A., 75 N E 2d 728 

(3) Congress could make Joint 
stock land bank bonds exempt from 
state taxation as instrumentalities of 
United States, without at some time 
making 1 United States liable on such 
bonds.—Bankers Farm Mortg Co. v 
U. S. CtCl , 69 F’Supp 197 

(4) In determining whether tax on 
Intangible property evidenced by 
United States postal savings certifi¬ 
cates constitutes an unlawful burden 
on, or interference with, the instru¬ 
mentalities of the federal govern¬ 
ment, it is immaterial whether pur¬ 
pose of the act establishing the post¬ 
al savings system was merely to en¬ 
courage and promote habits of thrift 
or was also designed as a means of 
facilitating the fiscal operations of 
the government; the postal savings 
depositaries are an integral part of 
the governmental structure and stand 
on a parity with all other instrumen¬ 
talities of the national government 
with respect to constitutional immu¬ 
nity from state taxation—In re Ken- 

84 C.J.S.—26 


tucky Fuel Gas Corporation, D C Ky , 
37 FSupp 625. afflimed 127 F 2d 657. 
appeal dismissed Reeves v William¬ 
son, 63 SCt 71, 317 U.S 593, 87 LEd 
485. 

94. Mont—Bank of Miles City v 

Custer County, 19 P 2d 885, 93 

Mont 291 

N J —Public Service Corp v City of 
Newark, 54 A 2d 663, 25 N J Misc 
408 

Ohio—Wren Paper Co v Glander, 
103 N E 2d 756, 15G Ohio St 583, 
adhered to on rehearing 106 N.E 2d 
625, 158 Ohio St 15 

Pa—Commonwealth v. Curtis Pub 
Co, 69 A 2d 410, 363 Pa. 299, cer¬ 
tiorari denied 70 SCt 627, 339 US 
928. 94 LEd. 1349 
61 C J p 375 note 75 
Accrued, but unpaid, interest 
US—New Jersey Realty Title Ins 
Co v Division of Tax Appeals in 
Dept, of Taxation and Finance of 
N J, NJ, 70 SCt 413, 338 US 
665, 94 LEd 439 

95. N Y —People v New York Tax, 
etc, Commissioners, 90 N.Y. 63. 

61 C J p 375 note 76 

96. Ohio —C. H Gosigcr Mach Co 
v Glander, B T A , 75 N E 2d 728 

61 C J p 375 note 77 
Indirect tax as sole or principal pur. 
pose 

If sole or principal purpose of en¬ 
actment of statute is to tax indirect¬ 
ly securities of United States or in¬ 
come therefrom, statute is invalid — 
Bank of Miles City v Custer County, 
19 P.2d 885, 93 Mont. 291. 

97. Ohio —Stephenson & Potter v. 
Glander, B T A , 67 N E 2d 14. 

61 C.J. p 375 note 78 

98. NJ—New Jersey Realty Title 
Ins. Co. v. Division of Tax Appeals 
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in Dept of Taxation and Finance, 
64 A 2d 341, 1 N J 496, reversed on 
other grounds 70 S Ct 413, 338 U 
IS 666, 94 LEd 439 
61 C J p 375 note 79 

99. N J —New Jersey Realty Title 
Ins Co v Division of Tax Appeals 
in Dept of Taxation and Finance, 
supra 

Okl —First Nat Bank of El Reno v 
Oklahoma Tax Commission, 90 P 
2d 438, 185 Okl 98 

Tenn—General Securities Co. v Wil¬ 
liams. 29 S W 2d 662, 161 Tenn 60 
Corporate capital invested in United 
States securities see infra subdivi¬ 
sion b of this section 
National bank 

(1) The rule stated in the text is 
applicable to national banks under 
the revised federal statute —Trades¬ 
mens Nat Bank of Oklahoma City v 
Oklahoma Tax Commission, Okl, 60 
SCt. 688, 309 US 560, 84 LEd 947. 

(2) Liability of national banks for 
taxes generally see supra §8 150-155 

1. US —Educational Films Corp. v. 
Ward, NY, 51 SCt 170, 282 US. 
379, 75 LEd 400, 71 ALR. 1226. 

61 C.J p 375 note 82. 

2. La—Succession of Raborn, 29 So 
2d 53, 210 La. 1033. 

Mont —State Board of Equalization 
v Cole, 195 P.2d 989, 122 Mont 9 
Series B savings bonds 
La—Succession of Raborn, 29 So 2d 
53, 210 La. 1033 
Series O savings bonds 
La.—Succession of Raborn, supra. 
Mont.—State Board of Equalization 
v. Cole, 195 P 2d 989, 122 Mont. 9. 

3. U.S.—Dallas v. Higginbotham-Bai- 
ley-Logan Co, C.C.A.Tex., 37 F.2d 
518. 
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in good faith government bonds by check against 
his bank deposit which would have been liable to 
taxation had he owned the deposit on the subsequent 
date for listing his property, the bonds are not 
taxable on the ground that the state was defrauded* 4 

Discrimination against federal securities . A 
state tax which results m discrimination against 
securities of the United States is invalid. 5 Whether 
a state taxing act has such effect may be determined 
by its expressed or implied intention and also by 
its operation and effect; 6 the fact that such dis¬ 
crimination was not intended is immaterial where 
it does exist. 7 

Money or property obtained by pledge of United 
State bonds is subject to taxation by the state. 8 

United States currency and internal revenue 
stamps . A state has no power to tax United States 
currency m the form of treasury notes, “green¬ 
backs,” or gold and silver certificates, 9 or national 
bank notes, 10 unless such power is conferred by act 
of congress, 11 although United States notes de¬ 
posited in a bank could be taxed as a credit belong¬ 
ing to the depositor, unless they were placed there 
under a special form of deposit requiring return of 
the identical notes. 12 For similar reasons, internal 
revenue stamps are not taxable under state laws, 
even when in the hands of a dealer in quantities 
kept for sale. 13 A transfer of silver dollars by 


gift inter viitos under trusts is not immune from ,a 
i state gift tax on the ground that the state has no 
power to tax, directly or indirectly, the national 
currency. 14 

An open account claim against the United Stotts 
does not represent a credit instrumentality of the 
United States within the principle of immunity 
from taxation by the state, 15 or the statute providing 
for such immunity of “all stocks, bonds, Treasury 
notes, and other obligations of the United States/* 16 
since the amount owed by the United States is not 
evidenced by any written document promising to 
pay at a certain time in the future, there is no 
binding acknowledgment by the United States of 
the correctness of the claim, and the claim does 
not by itself bind the United States and in no way 
affects the public debt. 17 

Obligations of territories A state has no power 
to tax bonds issued by the municipalities of any of 
the territories in the hands of the holders. 18 

b. Corporate Capital Invested in United States 
Securities 

Any portion of the capital stock of a corporation 
which has been invested in United States securities is 
exempt from state taxation. 

Any portion of the capital stock of a bank or 
other corporation which has been invested in United 
States securities is not subject to state taxation, 19 


4 . N C —Wachovia Bank & Trust Co 
v. Nash County, 146 S.E. 861, 106 
N.C. 704. 

5. Pa.—Commonwealth v Curtis Pub 
Co. 69 A 2d 410, 363 Pa 299, cer¬ 
tiorari denied 70 SCt. 627, 339 U 
S. 928. 94 L Ed. 1349. 

6. US —Commonwealth v. Curtis 
Pub. Co, supra. 

Tax held discriminatory 

(1) Tax on corporations including: 

federal securities and excluding state 

securities in determining 1 amount of 

tax —Commonwealth v. Curtis Pub. 
Co, supra. 

(2) Statute undertaking to impose 
a tax on postal savings deposits at 
five times the rate imposed on de¬ 

posits in banks of the state.—In re 

Kentucky Fuel Gas Corporation, D.C. 
Ky, 37 F.Supp 626, affirmed 127 F 
2d 657, appeal dismissed Reeves v. 
Williamson, 63 SCt 71, 317 US 693, 

87 L Ed 485, 

Tax held not discriminatory 

Idaho.—Idaho Compensation Co, v*. 

Hubbard, 211 P.2d 413, 70 Idaho 69, 
Md.—Fidelity & Guaranty Fire Corp. 

v. Leser, 193 A. 164, 172 Md. 652. 
Adoption of federal tax return 
Fact that any discrimination 
agkinst federal securities was due to 
adoption of federal income tax re¬ 


turns as basis of state tax did not 
make such discrimination any the 
less the act of the state —Common¬ 
wealth v Curtis Pub Co , 69 A 2d 410. 
363 Pa 299, certiorari denied 70 S 
Ct. 627, 339 US. 928, 94 L, Ed 1349 

7. Pa—Commonwealth v Curtis 
Pub. Co , supra. 

8 . Ala.—Hooper v State, 37 So 662, 
141 Ala 111. 

NY—People v. Flushing, 3 N Y St 
148. 

9. US—New York v. New York 
County, NY., 7 Wall 26, 19 LEd 
60. 

61 C J p 376 note 86. 

10 . Miss —Horne v. Green, 52 Miss 
462 

11. N J —Howard Sav. Inst. v. New¬ 
ark, 44 A. 654, 63 N.J.Law 547. 

61 C.J p 375 note 88. 

19. Ohio—Carpenter v. Lewis, 9 
Ohio S. & C.P. 498, 6 Ohio N P. 
468. 

Tex.—Griffin v. Heard, 14 S.W. 892, 78 
Tex. 607., 

13. Mass —Palfrey v Boston, 101 
Mass. 329, 3 Am.R. 364. 

14 . Wis.—Van Dyke v„ 'Wisconsin 
Tax Commissioii, 292 N.1V. 313, 235 

, Wis* 128, affirmed 61 fl.Ct 36, 811 
U.S. 60S, 85 L.Ed, 883—First Wis¬ 
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consin Trust Co. v. Wisconsin Tax 
Commission, 292 N.W 313, 235 Wis 
128, affirmed 61 S.Ct. 36, 311 US 
605, 85 L.Ed 383. 

15. US—Smith v Davis, Ga, 65 S 
Ct 157, 823 US. Ill, 89 L Ed. 107. 
Ohio—Glidden Co. v. Glander, 86 N 
I K2d 1, 151 Ohio St. 344, 9 A.L.R 
2d 515. 

10. US.—Smith v. Davis, Ga, 65 S 
Ct 157, 823 U.S. Ill, 89 L Ed 107. 

17. U.S—Smith v. Davis, supra. 

18. U S —Farmers’ & Mechanics’ 
Sav. Bank of Minneapolis v. State 
of Minnesota, Minn., 34 SCt. 354, 
232 U.S 516, 58 L Ed 706 

61 C.J p 376 note 91. 

19. Ill.—Price Flavoring Extract 
Co. v. Llndhcimer, 14 N E 2d 476, 
368 Ill. 450 

61 C.J. p 376 note 93. 

Shares of stockholders in bank whose 
capital is Invested in United States 
securities see supra § 153. 

Absence of discrimination, 

A state tax on corporate capital 
measured by federal securities may 
be invalid, even though imposed with¬ 
out discrimination against the feder¬ 
al obligations.—New Jersey Realty 
Title Ins. Co. v. Division of Tax Ap¬ 
peals in Dept, of Taxation and Pi- 
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although the undivided profits of A national bank, 
beyond the amount required by law to be kept as 
a surplus fund, are taxable even when invested in 
United States securities, 20 and it has been held 
that a bank could not escape taxation merely by 
investing a portion of its assets, equivalent to the 
surplus of its assets over its debts, in United States 
securities, but that such securities, although not 
themselves taxable, should be counted as assets 
for the purpose of offsetting the indebtedness to 
that extent. 21 A state tax on the property of a 
corporation, measured by its net income, is invalid 
where a part of such income is derived from United 
States securities 22 if the real purpose is to lay a 
tax on such securities or the income therefrom ; 23 
and the same rule has been applied to the taxation 
of the gross income of corporations where such 
income includes the income from government se¬ 
curities. 24 

Tax on coiporatc franchise. The rule of immuni¬ 
ty of corporate capital which has been invested in 
United States securities does not apply where the 
tax is laid, not on the capital or the property of 
the corporation, but on its franchises, 26 and a tax 
imposed on the exercise of corporate privileges may 
be measured by income from the property of the 
corporation although a part of such income is de¬ 
rived from securities issued by the United States 20 


§ 210. -* Franchises, Patents, and Other 

Rights Granted by United States 

a. In general 

b. Patents and copyrights 

a. In General 

A state cannot tax franchises granted by the United 
States. 

The states have no power to impose any taxes on 
franchises granted to corporations by the laws of 
the United States, 27 and the invalidity of a state 
tax on this ground depends on whether such tax 
is in fact a tax on a federal franchise. 28 A ratifica¬ 
tion or confirmation by congress of a franchise 
granted by a local legislature has only the same ef¬ 
fect as a prior authorization, and does not make 
such a franchise one granted by congress within 
the rule of immunity. 20 

Railroad companies A railroad company is not 
subject to state taxation on a franchise granted 
by the United States; 30 but the rule of immunity 
will not extend to a railroad deriving its existence 
from, and exercising its franchise under, state law, 
and holding its property within state jurisdiction, 
although constructed under the direction and au¬ 
thority of congress. 31 So, when a railroad char¬ 
tered by a state and having a state franchise to 
operate its road afterward receives a franchise from 
the federal government, the state franchise is not 
merged in the federal franchise so as to prevent the 


nance of N J, NJ, 70 SCt 413, 
338 US 665, 91 LEd 439 
Tax on property or capital 

The stuto may not assess ugainst 
a corporation or other like entity a 
tax which is essential!* a property 
tax as distinguished from a franchise, 
privilege, or excise tax, without al¬ 
lowing* a deduction for sums invest¬ 
ed in securities of the United States, 
regardless of whether the tax pur¬ 
ports to be laid directly on the prop¬ 
erty or on the capital —Stephenson 
& Potter v. Glander, Ohio BTA, 67 
N E 2d 14. 

Securities not assessed as such 

Where a portion of capital stock 
tax assessed against corporation was 
allocable to federal securities held by 
corporation, fact that the securities 
were not assessed as such did not 
validate the attempted taxation — 
Pride Flavoring Extract Co. v. Lind- 
heimer, 14 N E 2d 476, 368 Ill. 450 
ML tan oft an individual with respect 
to his shares is not regarded as a 
tax on the United States securities 
which the corporation might own.— 
Pries Flavoring Extract Co. v. Lind- 
heimer, 14 N.E.2d 476, 368 Ill. 450. 

20. K.H.—Concord First Nat. Bank 
v. Cohcofd, 50 N.H. 75. 


21. La —State v Assessor. 37 La 
Ann 850—New Orleans v Nt w Or¬ 
leans Canal, etc, Co , 29 La Ann 
851, affirmed 99 U S 97, 25 L Ed 
409 

22. Wash —United Diversified Secur¬ 
ities Corporation v Chase, 289 P 
554, 157 Wash 699 

61 C.J p 376 note 96 

23. US—Macallcn Co v Common¬ 
wealth of Massachusetts, Mass , 49 
SCt 432, 279 US 620, 631, 73 L 
Fd 874, 65 ALR 866, rehearing 
denied 50 SCt 14, 280 US 513, 74 
L Ed 585—Miller v City of Mil¬ 
waukee, Wis , 47 S.Ct 280, 272 U S 
713, 715, 71 Li.Ed. 487 

24. U S —Northwestern Mut. Life 
Ins Co v State of Wisconsin, Wis , 
48 S.Ct 55, 275 US 136, 72 L Ed 
202, mandate conformed to 218 N. 
W. 98, 195 Wis 192 

25. U S —Tradesmens Nat. Bank of 
Oklahoma City v. Oklahoma Tax 
Commission, Okl., 60 S.Ct 688, 309 
U.S. 560, 84 L Ed. 947. 

61 C J. p 376 note 1. 

Tax hold not on franchise 

US—New Jersey Realty Title Ins. 
Co. v Division of Tax Appeals in 
Dept of Taxation and Finance of 
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N J. XJ, 70 SCt 413, 338 U.S 
665 94 LEd 439 

Ill —Price Flavoring Extract Co v 
Lindheimer, 14 N E 2d 476, 368 Ill 
450 

26 . U S —Wallace v Myers. CCNY. 
38 F 184, 4 LRA 171, appeal dis¬ 
missed 14 SCt 1155, 154 US 523, 
38 LEd 1080 

Tenn —General Securities Co v Wil¬ 
liams, 29 S W 2d 662, 161 Tenn 50 

27 . US—California v. Central Pac 
R Co., Cal, 8 S Ct 1073, 127 U S 
1, 32 LEd 150 

61 C J p 376 note 3. 

28 . Ill —People v St. Louis, 126 N. 
E 529, 291 Ill 600 

61 C.J p 376 note 4. 

29 . U S —Honolulu Rapid Transit 
etc., Co v. Wilder. Hawaii, 29 S Ct. 
44, 211 U.S. 137, 53 L.Ed. 121. 

61 C.J. p 376 note 5. 

30. U.S.—California v. Central Fae 
R. Co., Cal., 8 S.Ct. 1073, 127 US. 
1. 32 L.Ed. ICO. 

Liability of railroad franchise to tax¬ 
ation generally Bee supra 5 171. 

31. U Sr—Thomson v Union Pac R 
Co., Kan , 9 Wall. 579, 19 L Ed. 792. 
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state from taxing the state franchise and the physi¬ 
cal property of the road, 82 and a tax on the prop¬ 
erty of a railroad, measured by the gross revenue 
tax imposed by the state constitution, is not invalid 
because of federal franchises held by the railroad. 38 

Telegraph companies . The mere grant by the 
United States to a telegraph company, whose fran¬ 
chise was conferred by a state, of the right to con¬ 
struct and operate lines along any military or post 
roads of the United States does not render the 
company immune from state taxation, 34 and a tax 
based on the capital or property of such a company 
is not invalidated because no deduction in the val¬ 
uation is made because of the value of the federal 
franchise. 35 So, where a telegraph company under 
such grant lays its lines along city streets which are 
post roads, and the city grants the company a fran¬ 
chise, the imposition of a tax on such franchise 
is not invalid as imposing a tax on a privilege 
granted by the federal government. 36 

A state has no power to impose, independently of 
the capital and property of a telegraph company, a 
tax on its federal franchise as such, 37 although the 
company’s property itself may be taxed by the 
state. 88 A municipality, which has no right to ex¬ 
clude such a company from the use of its streets, 
but only to regulate the manner of the use, may not 
grant any new franchise which is subject to taxation 
by an ordinance prescribing the regulations; 39 but 
it has been held that a foreign telegraph company 
is not an agency of the federal government, so as 
to be immune from taxation of its property, includ¬ 
ing a special franchise from the state, merely be¬ 


cause it holds a license from the federal govern¬ 
ment. 40 

Bridge companies . A franchise tax imposed by a 
state on a bridge company which received its 
franchise from the state is not invalid as a tax 
on a federal franchise merely because congress au¬ 
thorized the company to build a bridge over a 
navigable stream. 41 So, a state tax on the capital 
stock of a bridge company, formed by the consolida¬ 
tion of corporations of different states, which main¬ 
tains an interstate bridge, is not a tax on a federal 
franchise, although the company has authority under 
an act of congress to construct the bridge. 42 

Power companies . A state tax on submerged 
lands of a power company, constructing a dam un¬ 
der a federal license, has been held not unconsti¬ 
tutional as tax for the value of navigable waters, 43 
nor is a state tax commission's assessment of power 
company’s lands, submerged by construction of a 
dam under federal license, at higher value than be¬ 
fore submergence and higher than farm uplands 
in neighborhood, unconstitutional as involving a 
tax on the license. 44 

b. Patents and Copyrights 

Rights or privileges granted by federal letters pat¬ 
ent, and corporation capital invested in patents, are Im¬ 
mune from state taxation, but copyright royalties are 
not. 

The exclusive rights or privileges granted by 
letters patent of the United States for inventions 
or discoveries 45 and the capital of corporations 
invested in, or represented by, such patents 46 are 


38 . U S —Central Pac R Co v Peo¬ 
ple of California, Cal, 16 S Ct. 76G, 
162 U.S. 91, 40 LEd. 903 
Cal —Central Pac. R Co v State 
Board of Equalization, 60 Cal 35 

33 . U S.-—Atchison, T. & S F. Ry 
Co. v. Collins, D.C.Cal, 294 F. 742. 
appeal dismissed 45 S Ct. 351, 267 
US 609, 69 LEd. 812. 

34 . Ala—Western Union Telegraph 
Co v City of Decatur. 81 So. 199, 16 
AlaApp 679, certiorari denied 81 
•So 205, 202 Ala 593. 

61 C J p 377 note 12. 

Liability of franchises of telegraph 
companies to taxation generally see 
supra $ 183. 

Ordinance not excepting govern- 

meat business was held Invalid — 
Western Union Telegraph Co. v. City 
of Troy, 61 So. 488, 7 AlaApp. 315. 

35 . U.S—Western Union Tel. Co. v 
Taggart, Ind, 16 S Ct. 1054, 163 U. 
S. l; 41 LEd 49—Western Union 
Tel. Co. v Massachusetts, Mass., 8 
S.Ct. 961, 125 U.S. 639. 31 L.Ed. 
790. 


38. Tex—Western Union Telegraph 
Co v City of Houston, CivApp., 
192 S.W 577 

37. US—Western Union Telegraph 
Co v. Weaver, D C Neb , 5 F Supp 
493. 

61 C J. p 377 note 16 

38. US—Western Union Telegraph 
Co v. Weaver, supra. 

39. Cal—Western Union Tel. Co v 
Visalia, 87 P. 1023, 149 Cal. 744. 

Wash —Western Union Tel. Co. v 
Lakin, 101 P. 1094, 53 Wash 326, 17 
Ann Cas 718. 

40 . N Y.—People ex rel. Mexican 
Telegraph Co v. State Tax Com¬ 
mission, 220 N.Y.S 8, 219 App.Dlv. 
401. 

61 C.J p 377 note 15. 

41 . Ark — Arkansas & Memphis Ry 
Bridge & Terminal Co. v. State, 295 
SW. 378, 174 Ark. 420, certiorari 
denied 48 S.Ct. 85, 275 U.S. 548, 72 
L.Ed. 419. 

Liability of bridge companies to tax¬ 
ation generally see supra f 156. 
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48. U S —Keokuk, etc , Bridge Co v 
Illinois, Ill, 20 SCt. 205, 175 US 
626, 44 LEd 299. 

43. U S —Susquehanna Power Co v. 
State Tax Commission of Mary¬ 
land. Md, 51 SCt. 434, 283 US 
291, 75 LEd 1042. 

44. US —Susquehanna Power Co v. 
State Tax Commission of Mary¬ 
land, supra 

45 . U.S —Holt v. Indiana Mfg Co , 
Ind , 80 F. 1, 25 C.C A. 301. affirmed 
20 SCt. 272, 176 US 68, 44 LEd 
374. 

61 C.J. p 377 note 23. 

46 . N.Y.— : People v. Neff, 51 N.E 
1093. 156 N.Y. 701. 

61 C.J. p 378 note 25—48 C.J. p 292 
note 5. 

•took lx hands of lessor of patent 
righto 

However, stock in a company, paid 
to a lessor by the lessee of certain 
rights to use patents, does not repre¬ 
sent capital Invested in patents so as 
to exempt such stock from state tax¬ 
ation.—Commonwealth v. Brush Elec- 
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held immune from state taxation. Income arising 
from royalties on such rights has also been held 
so immune; 47 but a supreme court decision so 
holding has been declared to be definitely over¬ 
ruled. 48 A state is not precluded from taxing a 
patented article when manufactured, 49 or from im¬ 
posing a franchise tax on a corporation whose capi¬ 
tal is invested in, or represented by, such patents, 
where its property as such is not taxed, 50 or a 
tax on capital not invested in patent rights, 51 or on 
stockholders on the shares of stock respectively 
held by them. 52 

Copyrights. The mere fact that a copyright is 
property derived from a grant by the United States 
is insufficient to support a claim of exemption from 
taxation by a state, 53 and royalties from copyrights 
are not immune from such taxation, 54 so, a fran¬ 
chise tax on a corporation may be computed on the 
basis of the corporation’s net income, although such 
income is derived in part from copyrights, 55 and a 
tax measured by the gross receipts from the busi¬ 
ness of licensing others to multiply performances 
of copyrighted compositions is not void as levied 
against a federal instrumentality 56 However, it 
has been held that a state cannot tax copyrights 
granted by the federal government, 57 and that the 
value of such copyrights cannot be lessened or 
destroyed by state taxation 58 


§§ 210-211 

§ 211. -Corporations Created by United 

States 

A corporation created by the federal government is 
exempt from state taxation only if It is employed as an 
instrumentality for the exercise of the government’s 
powers, and if such taxation would hinder such function. 

It has been broadly held that a state may not 
impose a direct tax on a corporate agency created 
by the federal government for governmental pur¬ 
poses, 59 that the state has no authority to tax cor¬ 
porations organized under the laws of the United 
States except as congress consents, 60 and that the 
incorporation of agencies and their engagement in 
business activities ordinarily occupied by business 
interests does not always render the property of 
the agencies taxable by a state. 61 On the other 
hand, it has been held that the states may impose 
taxes on federal corporations created to carry out 
essential governmental functions, 62 and on corpora¬ 
tions utilized by the federal government to carry 
out such functions. 63 More particularly, a corpora¬ 
tion chartered or organized by the federal govern¬ 
ment, or subsidized by it, is not exempt from state 
taxation unless it is employed as an agency or in¬ 
strumentality for the exercise of the constitutional 
powers of the United States. 64 If it is so em¬ 
ployed, the states can lay no taxes on it which 


trie Light Co, 22 A 844, 145 Pa 147 

—48 C J p 292 note 5 [a] 

47. Tenn—Quicksafe Mfg Corpora¬ 
tion v Graham, 29 S W 2d 253, 161 
Tenn 46 

61 C J p 377 note 24 

48. ITS—Pox Film Corporation v 
Doyal, Ga, 62 S Ct 546, 286 US 
123, 76 L Ed 3 010. overruling Long 
v Rookwood, 48 S Ct 463, 277 US 
142, 72 LEd 824. 

49. Mass —Rockwood v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 154 NE 182, 259 Mass 572, 
65 ALR 928, affirmed 48 S Ct 463, 
277 U S 142, 72 LEd 824 

50. NY—People v. Knight, 67 NE 
65, 174 N.Y 475, 63 L R A 87. 

61 C J p 378 note 27. 

51. Pa.—Commonwealth v Philadel¬ 
phia Co, 22 A. 843, 145 Pa 142— 
Commonwealth v Central Dist, 
etc, Tel. Co, 22 A 841, 145 Pa. 
121, 27 AmjS.R 677 

62. Md —Crown Cork, etc, Co v 
State, 40 A. 1074, 87 Md 687, 67 
Am.SR. 371, 63 L R.A 417, error 
dismissed 20 S Ct 1026, 178 U.S 
615, 44 L.Ed. 1221 

53. U S.—Pox Film Corporation v. 
Doyal, Ga., 62 S Ct. 646, 286 U.S. 
123, 76 L.Bd. 1010. 

64L TJ.S.—Pox Film Corporation v. 
Doyal, supra. 


55. U S —Educational Films Corpo¬ 
ration of America v Ward, N Y, 
41 F 2d 395, affirmed 51 S.Ct 170, 
282 U S 379, 75 L Ed 400, 71 A.L R. 
1226 

58. U S —Leo Feist, Inc , v Young, 
D C Wis„ 46 F Supp. 622, reversed 
on other grounds 138 F 2d 972. 

57. N Y —People v. Roberts, 53 N 
E 685, 159 NY 70. 45 L R A 126- 
People v Knight, 73 NYS 1144, 66 
App Dlv 617 

58. US—Educational Films Corpo¬ 
ration of America v Ward, N Y, 
41 F 2d 395, affirmed 51 S Ct. 170, 
282 US 379, 75 LEd. 400, 71 ALR 
1226 

69. Ala—Western Ry of Alabama 
v State, 3 So 2d 9, 241 Ala 440. 

60. N.Y —Bank of Manhattan Co v 
Murphy, 47 N Y S 2d 524, 267 App 
Div. 456, affirmed 58 N E 2d 713, 
293 NY 615 

Agricultural credit corporations 

U S —U. S v. Brown, D.C.Fla., 41 F. 
Supp. 838. 

Commodity Credit Corporation 

U S —Commodity Credit Corp, v. Ok¬ 
lahoma County, D.C.Okl., 36 F. 
Supp. 694. 

Savings and loan association 

Cal.—First Federal Savings & Loan 
Ass'n of Altadena v. Johnson, 122 
P.2d 84, 49 Cal.App.2d 465. 
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Minn —State v Minnesota Federal 
Savings & Loan Ass’n, 15 N W 2d 
568, 218 Minn. 229. 

61. Md—State Tax Commission of 
Maryland v. Baltimore Nat Bank, 
3 80 A. 260, 169 Md 65, affirmed 
56 SCt 417, 297 U.S. 209, 80 LEd. 
586 

62. Mo —State ex rel and to Use of 
Baumann v Bowles, 115 S W 2d 
805, 342 Mo 357. 

63. Mo —State ex rel and to Use of 
Baumann v. Bowles, supra. 

64. U S —Union Pac R Co v. Pen- 
iston, Neb, 18 Wall 5, 21 LEd 787. 

NJ—State v Newark, 39 N J Law 
380, reversed on other grounds 40 
N J Law 558 

Taxation of national banks and 
shares of stockholders see supra 
88 150-155. 

Bridgs 

Where first act undertaking to cre¬ 
ate bridge commission contained 
paragraph exempting bridges acquir¬ 
ed by the commission from state tax¬ 
ation was vetoed, and subsequent act 
contained no such exemption, con¬ 
gress, in passing the second act, had 
no intention of declaring that bridge 
acquired should be exempt, either di¬ 
rectly or by designating it a govern¬ 
mental instrumentality; a bridge 
owned by the commission is not im¬ 
mune from state taxation where such 
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would hinder, obWtict, or fnteffkffc with its efficient governments use of It; 65 but subject to this re- 
discharge of its duties to the government or the 1 striction its real and personal property is subject to 


taxation would not impose any sub¬ 
stantial burden on, or interfere with, 
governmental functions of the United 
States, but only extend the time of 
payment of outstanding bonds issued 
by commission in payment of new 
bridge; the fact that state taxation 
may postpone time when toll-free in¬ 
terstate bridge shall be operated by 
commission does not render bridge 
owned by commission immune on the¬ 
ory that taxation by state would be 
an interference with a governmental 
function, and the fact that bridge 
may be used by the federal govern¬ 
ment in common with individuals and 
corporations does not render it im¬ 
mune from state taxation; nor does 
the fact that commission was creat¬ 
ed by congress under its powers to 
regulate interstate commerce render 
the bridge immune on theory that 
state tax would interfere with the ex¬ 
ercise of a governmental function by 
the federal government —Appeal of 
City of Dubuque Bridge Commission 
6 N W 2d 334, 232 Iowa 112, certiorari 
denied City of Dubuque Bridge Com¬ 
mission v Board of Review for City 
of Dubuque. 63 S Ct 269, 317 US 686, 
87 LEd 649 
Land bank 

(1) A Federal Land Bank Is an in¬ 
strumentality of the national govern¬ 
ment, created by congress, acting 
within its constitutional powers, to 
perform authorized governmental 
functions, and is constitutionally en¬ 
dowed with the same immunity from 
state taxation as that with which 
the national government would have 
been endowed If it had engaged in 
such activity directly—Federal Land 
Bank of St Paul v De Rochford, 287 
N W. 622, 69 ND 382. 

(2) A land bank organized under 
Federal Farm Loan Act to carry on 
business of lending on farm mortgage 
security and issuing farm loan bonds, 
whose stock was owned by private in¬ 
dividuals. was not a federal instru¬ 
mentality immune from contributions 
under the state unemployment insur¬ 
ance law—In re New York Joint 
Stock Land Bank of Rochester, 33 N 
Y S 2d 434, 263 App Div. 1036, appeal 
denied 36 N Y.S 2d 281, 264 App.Dlv. 
746 

(3) Shares of stock of a joint-stock 
land bank organized under Federal 
F^rip Loan Act were subject to state 
and county taxation unless exempt¬ 
ed by state constitution, state stat¬ 
utes, or acts of Congress.-—Land v. 
Kentucky Joint Stock Land Bank of 
Lexington, 131 S.W.2d 838, 379 Ky. 
64$. 

85. U.S.—Commodity Credit Corp. v. 

Oklahoma County, DC. Okl., 38 F. 

flupp. 894 

81 C.J. p 378 note 38. 


i Corporation owned or controlled by 
government 

(1) When the national government 
j lawfully acts through a corporation 
| which it owns and controls, those ac¬ 
tivities are governmental functions 
entitled to whatever tax immunity at¬ 
taches to those functions when car¬ 
ried on by the government itself 
through its departments. 

U.S —Graves v. People of State of 
New York ex rel O'Keefe, NY, 69 
S.Ct 696, 306 US 466, 83 LEd 927, 
120 ALR. 1466—Commodity Credit 
Corporation v Oklahoma County, D 
COkl . 36 FSupp. 694. 

NC—Unemployment Compensation 
Commission of North Carolina v 
Wachovia Bank & Trust Co, 2 S 
E 2d 692, 215 NC 491 
Or—Meredith v State Tax Commis¬ 
sion. 96 P.2d 1082, 163 Or 306, 126 
ALR 1417 

(2) Fact that the United States 
owns all capital stock of regional 
agricultural credit corporations, and 
that such corporations are medium 
through which it carries out certain 
proprietary activities, does not endow 
corporations with immunity from 
taxation —U S v Brown, D C Fla , 
41 FSupp. 838. 

(3) A city bridge commission 1 b 
not a corporation owned and con¬ 
trolled by the United States, and the 
United States does not exercise its 
governmental powers through such 
commission so os to render bridge 
owned by commission immune from 
state taxation—Appeal of City of 
Dubuque Bridge Commission, 6 N W. 
2d 334, 232 Iowa 112, certiorari de¬ 
nied City of Dubuque Bridge Com¬ 
mission v Board of Review for City 
of Dubuque, 63 S Ct 269, 317 U S 686, 
87 LEd 649. 

Major business with private Individ¬ 
uals 

Federal Land Bank, Federal Inter¬ 
mediate Credit Bank, Bank of Co¬ 
operatives, and Production Credit 
Corporation, all organized under con¬ 
gressional acts, w'ere governmental 
instrumentalities with respect to im¬ 
position of taxes by state, even 
though major portion of business 
transacted by them was essentially 
with private individuals— M. G West 
Co v Johnson, 66 P 2d 1211, 20 Cal. 
App.2d 95, certiorari denied and ap¬ 
peal dismissed Johnson v M. G West 
Co, 58 SCt 45, 302 US 638, 82 LEd. 
497, rehearing denied 68 S Ct. 525, 303 
US. 666, 82 L.Ed. 1123. 

Mortgage taxes 

(1) The Reconstruction Finance 
Convolution 18 a federal agency and 
could not be required td pay a state 
mortgage tax as a condition precedent 
to the recording of a mortgage.*—Tay¬ 

406 


lor V. Genesee County, 282 N.W 863, 
286 Mich. 674. 

(2) Real estate mortgage to Feder¬ 
al Reserve Bank to secure loan made 
for Industrial purposes was exempt 
from state mortgage tax, since such 
bank is an operating agency of the 
federal government —Federal Re¬ 
serve Bank of Minneapolis v Regis¬ 
ter of Deeds for Delta County, 284 
N W. 667, 288 Mich 120. 

(3) The provision of Federal Farm 
Loan Act that first mortgages exe¬ 
cuted to federal land banks shall be 
deemed instrumentalities of the go\ - 
ernment, and shall be exempt from 
federal, state, municipal, and local 
taxation, is valid, and must prevail 
over any inconsistent laws of a state, 
under such act, a state cannot require 
payment of a tax on such mortgages 
as a condition precedent to recording 
even though the bank could compel 
the borrower to reimburse it for the 
tax, since the state law makes an 
unrecorded mortgage invalid as 
against a subsequent purchaser with¬ 
out notice, the Federal Land Bank is 
practically compelled to have its 
mortgages recorded, although not le¬ 
gally compelled to do so, and there¬ 
fore the Btate cannot levy a tax on 
the recording of such mortgages, on 
the ground that the payment thereof 
would be optional—Federal Land 
Bank of New Orleans v Crosland 43 
SUt 385. 261 US 374, 67 LEd 703, 
29 A LR. 1. 

(4) The Federal Farm Loan Act 
exempts mortgages executed to fed¬ 
eral land bank in state from the state 
mortgage registry tax—McGovern v 
Federal Land Bank of St Paul, 29t» 
NW. 473, 209 Minn 403 

(6) Home Owners' Loan Corpora¬ 
tion is an instrumentality of the fed¬ 
eral government, and under federal 
statute providing that the corpora¬ 
tion and its loans shall be exempt 
from taxation, it was entitled to have 
a mortgage executed to it recorded on 
payment of usual recording fee with¬ 
out payment of additional recorda¬ 
tion tax imposed by state statute — 
Pittman v Home Owners' Loan Cor¬ 
poration of Washington, D C, 2 A 2d 
689, 175 Md 612, affirmed 60 S Ct. 15, 
308 U.S. 21. 84 LEd. 11, 124 ALR 
1263. 

Okl —Sabin v. Home Owners' Loan 
Corp., 105 P.2d 245, 187 Okl. 604, 
certiorari denied 61 S.Ct. 967, 313 
U.S. 570, 85 L.Ed. 1629, rehearing 
denied 61 S.Ct. 1108, 313 U.S. 601, 
85 L.Ed. 1652. 

(6) For these reasons, In mortgage 
foreclosure action Instituted by ft, 
Home Owners' Loan Corporation was 
entitled to Introduce mortgage in evi-, 
dence without having paid statutory' 
mortgage registration fee —Home 
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state taxation like that of any other corporation. 66 

The meaning of the term “real property,“ as used 
in a federal statute subjecting such property of the 
Reconstruction Finance Corporation to state and 
local taxation, is to be determined by the application 
of settled state rules, as long as they do not effect 
a discrimination against the federal government or 
patently run counter to the terms of the act; 67 in 
view of such provision, the normal assumption that 
congress intends its laws to have the same con¬ 
sequences throughout the nation cannot be made. 68 
The word “taxation/* in such a statute, has been 
held not to include benefit assessments for local 
improvements; 69 nor does the statute authorize the 
collection of a penalty for late payment of taxes on 
realty of the corporation 70 

§ 212. - Indian Lands and Rights There¬ 

in 

a. In general 

b Lands of individual Indians 
c. Leases and other rights 


a. In General 

Lands secured to Indians by treaty cannot be taxed 
by the state in which they lie, except after an authorized 
valid conveyance or lease by the Ihdfans. 

It is the duty of the United States government, 
as long as its wardship over the Indians exists, to 
proceed to protect the Indian lands and assert their 
exemption from taxation if the circumstances war¬ 
rant. 71 Lands secured to Indians by treaty cannot 
be taxed for any purpose by the state in which they 
lie, 72 and where the tribe agrees to sell its lands 
and give possession at a future date there can be 
no taxation of the lands prior to the delivery of 
possession. 73 So, Indian 'lands sold under an act 
of congress by a deed conditioned to operate as 
a full conveyance only on receipt of the deferred 
payments are not taxable prior to full payment, 74 
but after an authorized valid conveyance 76 or 
lease 76 of tribal lands by the Indians, they are sub¬ 
ject to taxation by the state. So, also, where 
Indian lands are sold pursuant to an act of congress 
and the bidder pays the price and receives the 
certificate of purchase entitling him to immediate 
possession, the lands are subject to state taxation al¬ 
though a patent is not issued until later, 77 and. 


Owners* Loan Corporation v Ander¬ 
son. 64 P 2d 14. 145 Kan. 209 

66. U S.—Union Pac It Co v Fenls- 
ton. Neb. 18 Wall. 5. 21 L Ed 787 

61 C.J p 378 note 37. 

Lands of agricultural credit corpora¬ 
tion 

U S —U. /S. v. Brown. D C Fla.. 41 F 
Supp 838 

Note gent to bank for cooperatives 

Fla—Plymouth Citrus Growers Ass’n 
v Lee. 27 So 2d 415. 157 Flo. 893 

67. U S —Reconstruction Finance 

Corp v Beaver County, Pa, 66 S 
Ct 992, 328 US 204, 90 L Ed 1172 
—Board of Directors of Red River 
Levee Dlst. No 1 of Lafayette 
County, Ark . v. R F. C , C A Ark , 
170 F.2d 430. 

Production of war materials held 
not impaired by application of such 
local rules any more than action by 
congress in leaving fixing of rates of 
taxation to local communities —Re¬ 
construction Finance Corp v Beav¬ 
er County. Pa., 66 S Ct 992, 328 U S 
204, 90 LEd 1172 

Xaohinery and equipment not sub- 
Ject to tan 

Under state statute exempting 
from taxation all machinery and 
equipment owned by United StateB 
or any corporate agency or instru¬ 
mentality thereof until congress ex¬ 
pressly authorized taxation thereof, 
machinery and equipment which were 
part of realty owned by Reconstruc¬ 
tion Finance Corporation were not 
subject to state taxation, notwith¬ 


standing federal government had con¬ 
sented to state taxation of realty and 
such consent permitted taxation of 
machinery and equipment which were 
part of realty according to state law 
—State ex rel R F C v Sanlader, 
27 N W 2d 447, 250 Wis 481 

68. U.S —Reconstruction Finance 

Corp. v Beaver County, Ta, 66 S 
Ct 992, 328 US 204. 90 LEd. 1172 

69. US —Board of Directors of Red 
River Levee Dist No 1 of Lafay¬ 
ette County, Ark. v R F C, C A 
Ark , 170 F.2d 430 

Blver levee 

Corporation’s pipe line in state is 
not subject to assessment for con¬ 
struction of river levee —Board of 
Directors of Red River Levee Dist 
No 1 of Lafayette County, Ark, v 
R F C„ supra. 

70. U S.—U. S. v Nelson, D C Ill , 
91 F Supp. 557. 

71. US—U S v Nez Perce County, 
D C Idaho, 50 F Supp 966 

Title la Halted States held la trust 
for tribe 

U S —U. S v Board of Com’rs of 
Fremont County, Wyo., C.C A Wyo., 
145 F 2d 329 

72. U S.—New Jersey v Wilson, N 
J., 7 Cranch 164, 3 L Ed 303 

61 C J. p 378 note 40. 

73. US—In re New York Indians, 
N.Y., 5 Wall. 761. 18 L.Ed. 708. 

Kan—Missouri River, etc, R. Co. v. 
Morris, 13 Kan. 302 

74. Wash —Page v. Pierce County, 
64 P. 801, 25 Wash. 6. 
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75. Okl —Cobb v Board of Commis¬ 
sioners of Seminole County, 151 P 
220, 50 Okl. 594. 

Bight to deed; issuance of c ©rtf float© 

(1) The land becomes taxable 
when, and only when, the purchaser 
has fully paid the purchase price and 
done everything necessary to entitle 
him to a deed, prior thereto it is not 
taxable—Lederman v. Bodovitz, 177 
P 2d 1002, 198 Okl 276 

(2) Where purchase price was ful¬ 
ly paid and certificate of sale issued 
to purchaser, lands became subject 
to state ad valorem taxes before de¬ 
livery of deed to purchaser by the 
government, since on receipt of cer¬ 
tificate government no longer held 
the lands in trust for the tribe or for 
an allottee thereof —Lederman v, Bo¬ 
dovitz, supra—Hoskins v. Abbott, 127 
P 2d 815, 191 Okl 158 

76. U.S —U. S. v. Erie County, DC 
NY, 31 F Supp. 67. 

presumption of sublease 

In action Involving taxation of res¬ 
ervation lands of Seneca Nation, In¬ 
dian in possession of dwelling erect¬ 
ed by lessee on leased reservation 
lands would be assumed to hold as 
sublessee under lease, in absence of 
showing that lease had been canceled 
or extinguished and that he hold by 
virtue of tribal rights—U S. v. Eric 
County, supra. 

77. Okl.—Rose v. Stalcup, 190 P 
396, 78 Okl 268. 

61 C.J. p 378 note 44. 
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where tribal lands are relinquished by the Indians 
to the state and title subsequently acquired by them 
by grant' from the state, the lands so acquired be¬ 
come subject to taxation. 78 Land held by a band 
of Indians in its corporate capacity, under grant 
from a state, is subject to taxation by the state 
unless exempted by congress. 79 

The powers of Indian tribes to tax are discussed 
in Indians § 12; Indian lands generally, in Indians 
§§ 28—66; and taxation of personal property of 
Indians, in Indians § 88, and of the property of 
other persons on reservations, in Indians § 89. The 
exemption of Indian lands and rights thereto from 
taxation, under statutes or treaties, is discussed 
infra § 258. 

b. Lauda of Individual Indiana 

Lands held by individual Indians under restrictions 
against alienation cannot be taxed by a state without 
the government’s consent. The immunity ceases where 
the lands cease to be held In trust for its wards, as where 
an Indian becomes the holder of the land without re¬ 
strictions on alienation, or the restrictions are removed. 

The question of the taxability of lands held in 


severalty by individual Indians involves the general 
policy of the government towards its Indian wards, 
the enactments of congress and their express and 
implied authorization and policy, and the interpreta¬ 
tion of these policies by the courts. 80 Such lands 
held by individual Indians under restrictions against 
alienation are regarded as instrumentalities of the 
United States, 81 which, in accordance with the gen¬ 
eral rule, stated supra § 207, are not taxable by the 
state in which they are located, 82 unless the United 
States, 83 and any Indian who has gained a vested 
right not to be taxed, 84 consent. Such immunity 
may be conferred by statute or treaty expressly 
providing for exemption of lands allotted to in¬ 
dividual Indians from taxation by the state, as dis¬ 
cussed infra § 258 However, restrictions against 
alienation and exemption from taxation of lands 
owned by Indians have been held separate and 
distinct subjects, not dependent on each other, 85 
and a mere interdiction against, or restriction on, 
alienation 86 or encumbrance, 87 without more, has 
been held not to immunize restricted lands, or lands 
acquired with trust or restricted funds of Indians, 


78 . US —U S v. Swain County, N 
C., 46 P 2d 99. 

79 . US—U S v Wright, CCAN 
C„ 53 F.2d 300, certiorari denied 
Wright v U 8, 62 S.Ct. 312, 285 
U.S 539, 76 LEd 932. 

80 . U S —Work v Mummert, CCA. 
Neb , 29 P 2d 393. 

61 C.J. p 378 note 46 

81 . U.S—Carpenter v. Shaw. Okl, 
50 SCt 121, 280 U.S. 363, 74 LEd 
478 

61 C J. p 378 note 47. 

88 . U S.—U S v. Board of Com’rs 
of Fremont County, Wyo, CCA. 
Wyo, 145 F2d 329—Zweigel v 

Webster, DC Okl, 32 F.Supp 1015 
61 C J p 379 note 49 
Invasion of immunities; privileged 
position 

A state will not be allowed to in¬ 
vade the immunities of Indians from 
taxation, no matter how skillful its 
legal manipulations; in absence of 
explicit legislative policy cutting 
across state interests, Indians grant¬ 
ed immunity from taxation are not 
to have a privileged position over 
other aggrieved taxpayers in their 
relation with states or their political 
subdivisions —Board of Com’rs of 
Jackson County v. U, 8, Kan, 60 S.Ct. 
285, 308 US 343, 84 LEd. 313. 

Xrtiiuls held under state grant 
Pact that lands had never formed 
part of United States domain, and 
were held by Indians under grant 
from state, did not authorize state to 
tax lands after conveyance to feder¬ 
al government for distributing and 


allotting lands to Indians in several¬ 
ty —U. S v Wright, CCAN C. 53 
P 2d 300, certiorari denied Wright v 
U S. 52 SCt 312, 285 US 539, 76 L 
Ed 932 

Allotted lands held in trust by 

United States for Indians for a peri¬ 
od of time, at end of which the fee 
title shall bo conveyed to Indians 
free of all incumbrances, cannot be 
burdened during the trust period with 
ad valorem taxes imposed under state 
law—Jones v Taunah, C A Okl, 186 
F 2d 445, certiorari denied Taunah v 
Jones, 71 SCt. 613, 341 US 904, 95 
LEd 1343 

83. US —Mahnomen County, Minn . 
v. U S, Minn, 63 SCt 1254, 319 
US 474, 87 LEd 1527—Board of 
Commissioners of Marshall County, 
Okl, v. U. S, CCA Okl, 152 P 2d 
540, certiorari denied 66 S.Ct. 963, 
327 U S 805, 90 LEd 1030 

Mont —-rSanta Rita Oil & Gas Co. v 
Board of Equalization, 64 P 2d 117, 
101 Mont. 268 

84 . U.S—Mahnomen County, Minn, 
v U S , Minn , 63 S Ct 1254, 319 U 
S. 474, 87 LEd. 1527. 

Assessments during extension of 

trust period 

Congress has right to permit non- 
lienable and nonoblig&tional tax as¬ 
sessments to be made against allot¬ 
tee’s lands during period of extension 
of his original trust period, and to 
provide for payment of such taxes 
from funds in government’s hands or 
control with allottee's consent, which 
congress has power to allow and In¬ 
dian has right to give; federal etat- 
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ute so authorizing taxes may be 
treated as implying that if payment 
of such taxes may violate vested 
right, unless Indian consents, he may 
give his approval thereof, as by pro¬ 
viding in lease of lands that lessee 
shall pay taxes as part of rental, and 
statute would not be invalid in that 
situation—Allhaugh v. U. 8., CA 
Neb, 184 P 2d 109, certiorari denied 
71 S.Ct 281, 340 US 905, 95 LEd 
655 

85. U S —U. S v. Board of Commis¬ 
sioners of McIntosh County, Okl, 
C.C.A Okl, 154 F 2d 600—U S v 
Hester, CCA.,Okl 137 P 2d 145. 

86 . U.S.—U S v Hester, supra— 
Board of Com’rs of Creek County, 
Okl, v Seber, C.C A Okl, 130 F 2d 
663, affirmed 63 SCt 920, 318 US 
705, 87 LEd 1094, rehearing denied 
63 SCt 1162, 319 US 782, 87 LEd 
1726—U S v Thurston County, 
Neb, DC Neb, 54 F Supp. 201, af¬ 
firmed 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb v U S, 
66 S.Ct 58, 326 U.S 744, 90 LEd 
444, rehearing denied 66 SCt. 138, 
326 US 808, 90 LEd 493. 

Xuterdlotloa Imposed by oongress or 
in deed 

U S —U. S. v. Board of Com’rs of 
McIntosh County, Okl, C.C A Okl, 
154 F 2d 600. 

87. U S.—U. S. v. Thurston County, 
Neb., D.C.Neb., 54 F.Supp. 201, af¬ 
firmed 149 F.2d 485, certiorari de¬ 
nied Thurston County, Neb., v. U 
S., 66 S.CL 68, 326 U S. 744, 90 L.Ed 
444, rehearing denied 66 fi.CL 138, 
326 U.S. 808, 90 L.Ed. 493. 
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from taxation by a state, congressional action being 
required to make them nontaxable. 88 Permanent 
fixtures or improvements on nontaxable Indian 
lands are likewise immune from taxation. 88 

On the other hand, Indian lands are not immune 
from state taxation where they cease to be held by 
the federal government in trust for its wards, 90 as 
where an Indian, severing his tribal relations, be¬ 
comes a citizen 91 and holds the land in fee 
simple, without restriction as to alienation, 92 or 
where such restrictions have been removed, 93 or 
where a fee-simple patent has been issued to an 
Indian ward, emancipating him; 94 nor are such 
lands immune after title has passed from an Indian 
to a citizen 96 So, also, except where a statute 
provides otherwise, 96 lands subject to state taxation 
remain so when purchased for Indians with the 
proceeds of restricted land held by the federal gov¬ 
ernment for the use of the Indians, 97 although the 
deed contains a restriction against alienation ex¬ 
cept with the consent of the secretary of the in¬ 


terior. 98 

In a jurisdiction where title to mortgaged prop¬ 
erty remains in the mortgagor, a deed intended as 
a mortgage, executed by an Indian allottee, does 
not divest his title so as to render the land taxable 
by the state. 99 So, lands certified to an Indian 
allottee under an act of congress, and conveyed by 
him prior to the expiration of the period of resi¬ 
dence requirements under the act to give him an 
alienable interest, are not subject to state taxation. 1 
A conditional sale, by which no patent is to be 
issued until the conditions are fulfilled, and with 
forfeiture for nonfulfillment, docs not render the 
lands taxable by the state; 2 and the mere issuance 
of patents, which were not accepted by Indian al¬ 
lottees, 3 and which were subsequently canceled, 4 
did not convey a legal title to the allottees so as to 
render the lands taxable by the state. 

c. Leases and Other Rights 

A state tax on a lease of Indian lands for mining 
purposes is invalid as an attempt to tax a federal In- 


88 . US —U S v. Thurston County. 
Neb , supra 

89. US—U S v Rickert, SD, 23 S 
Ct 478, 188 US 432, 47 L Ed 532 

61 C J p 379 note 51 

90. US — V S v Board of Commis¬ 
sioners of Osage County, C C Okl , 
193 F 485 

61 C J p 379 note 52 

91. U S —Goudy v Meath, Wash , 27 
SCt 48, 203 US 146. 61 L Ed 130 

Indians residing In Oklahoma 
U S —U S v. Board of Com'rs of Mc¬ 
Intosh County, CCA Okl . 154 F 
2d 600—U S v. Hester, C C A Okl , 
137 F.2d 145. 

61 C J p 379 note 53 [a] 

92. U S.—Pennock v. Franklin Coun¬ 
ty, Kan. 103 U S 44, 26 L Ed. 367. 

61 C J p 379 note 54. 

93. US —U. S v Board of Com’rs 
of McIntosh County, C C A Okl, 154 
F.2d 600 

61 C J. p 379 note 65 
▲ttamptad removal toy Indian's own 

acts, without the consent of the Unit¬ 
ed States, Is without effect—Powell 
v. City of Ada, C.CAOkl, 61 F.2d 
283. 

94. Mont.—Milne v. Leiphart, 174 P 
2d 805, 119 Mont. 263. 

6.D—Heacock v Tripp County, 244 
N.W. 887, 60 S D. 518. 

Until after Issuance of fee patent, 
lands of Indian allottee are exempt 
from taxation by state.—State ex rel. 
Jensen v. District Court of Ninth 
Judicial Diet, in and for Glacier 
County, 64 P.2d 835, 103 Mont. 461 
— Santa Rita Oil A Gas Co. v. Board 
of Equalisation, 64 P.2d 117, 101 
Mont 268. 


Evidence of voluntary surrender of 
exemption 

Evidence, including presumption 
that secretary of interior regularly 
performed his ofTieial duty in issuing 
a fee-simple patent, warranted a find¬ 
ing that privilege of exemption from 
taxation was voluntarily surrendered 
by allottee in exchange for privilege 
of mortgaging and selling the prop¬ 
erty as his own —Milne v Leiphart, 
174 P 2d 805, 119 Mont 263 

95. Okl—Seanland v Board of 

Com’rs of Ottawa County, 155 P 
898, 56 Okl. 56 

61 C J p 380 note 56 
Devise toy Indian to non-Indian wid¬ 
ow 

US—Bailess v Paukune, Okl, 73 S 
Ct 198, 344 US 171, 97 L Ed - 

96. U S —Board of Com’rs of Creek 
County v Seber, Okl, 63 S Ct 920, 
318 US. 705, 87 L Ed 1094, rehear¬ 
ing denied 63 SCt. 1162, 319 US 
782, 87 LEd. 1726. 

97. U.S.—Shaw v Gibson-Zahniser 
Oil Corporation, Okl, 48 SCt 333, 
276 US 575, 72 LEd 709. 

61 C J p 380 note 57. 

Lands purchased with mineral royal¬ 
ties 

U S.—Board of Com’rs of Creek Coun¬ 
ty, Okl, v Seber, C C.A Okl, 130 
F.2d 663, affirmed 63 S.Ct. 920, 318 
U.S. 705, 87 LEd. 1094, rehearing 
denied 63 S.Ct. 1162, 319 U.S 782, 
87 LEd 1726. 

98. US.—U. S. v Gray, C.CAOkl., 
284 F. 103, appeal dismissed 44 S. 
Ct. 230, 263 US 689, 68 LEd. 508. 

61 C.J p 380 note 58. 

99. Okl.—In re Baxter, 270 P. 565, 
132 Okl. 289. 


1. Okl—Blackwell v Harts, 167 P. 

325, 66 Okl 94 

2. Kan —Douglas County v. Union 

Pac R Co , 5 Kan 615 

3 . Wash—Iyall v. Bear, 228 P. 513, 

130 Wash 537 

Patent refused or not applied for 

(1) Refusal by Indian to accept 
fee-simple patent to lands allotted 
renders patent void, and the lands are 
not subject to taxation, where gov¬ 
ernment issued trust patent to Indian 
allottee and, during trust period, fee- 
simple patent was issued and deliv¬ 
ered over his protest, and patent was 
placed of record but was later can¬ 
celed, lands were not taxable, since 
patent was void —U S v Board of 
Com'rs of Comanche County, D.C 
Okl, 6 F Supp 401 

(2) Allotment for which fee patent 
had not been delivered, issuance of 
patent not having been applied for 
by Indian, was not subject to taxa¬ 
tion by state or municipal subdivi¬ 
sions thereof—Warren v. Mahnomen 
County. 257 NW 77, 192 Minn 464. 

(3) Where Indian allottee applied 
for fee patent and thereafter such 
patent was issued to Indian agent 
but never accepted by allottee, is¬ 
suance of patent accompanied by a 
finding of competency removed land 
from its immunity from taxation, 
notwithstanding allottee's request 
for cancellation of patent, which was 
refused by Indian office.—Chatterton 
v Lukin, 154 P 2d 798, 116 Mont 419, 
certiorari denied 65 SCt. 1572. 325 
US. 880, 89 L.Ed. 1996. 

4 . U.S. — U. S. v. Benewah County, 

Idaho, C.C.AIdaho, 290 F. 628. 
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§§ 21&-213 

•trumentality, but other state or foeal taxes Involving 
lease* of rights In such lands have been upheld as not 
being on a federal Instrumentality or agency. 

Under the rule of immunity of the agencies or 
instrumentalities of the United States from state 
taxation, a state tax on r a lpase of Indian lands 
made for mining purposes is invalid as an attempt 
to tax an instrumentality through which the United 
States is perfonmng its duty to the Indians. 5 So, 
a gross revenue tax imposed on producers of min¬ 
erals, equal to a specified percentage of the gross 
receipts from the minerals produced, which shall 
be in addition to the taxes levied and collected on 
an ad valorem basis upon the mining property, has 
been held an occupation or privilege tax, and is 
invalid as applied to lessees of Indian lands, as a 
tax on the business of mining which interferes 
with a federal instrumentality. 6 On the other hand, 
it has been held that a gross income tax imposed 
on the lessee of Indian lands under a statute pro¬ 
viding that it shall be in lieu of all other taxes 
is a tax on property or a tax imposed as a substitute 
therefor, and is not a tax on a federal agency, 7 
and does not impair treaty rights of the Indians 
for whom the federal government undertook to 
act. 8 Likewise, the lessee's share of oil and gas 
produced from allotted and restricted Indian lands 
is subject to state and local ad valorem taxes. 9 It 
has also been held that an idle lead and zinc mill 
on a restricted Indian allotment, under a lease ap¬ 
proved by the secretary of the interior pursuant to 


an act of Congress, is subject to an ad valorem tax 
under a state law, 10 and that tribal land m posses¬ 
sion of a railroad company under a statute authoriz¬ 
ing the company to contract with the Indians for 
the right of way is taxable, 11 

Improvements placed on Indian lands not sub* 
ject to taxation under the terms of a lease provid¬ 
ing that such improvements should become the 
property of the lessor as part of the consideration 
for the lease are personal property, subject to taxa¬ 
tion until the lease expires 12 

Effect of Indian reversionary interest. The char¬ 
acter of a railroad right of way over Indian lands, 
granted by Congress in perpetuity, and which, with 
the consent of Congress, is leased to another rail¬ 
road company for nine hundred and ninety-nine 
years, is not affected by the Indian revcrsionar> 
interest so as to make it immune from taxation by 
the state. 13 

§ 213. Of States 

Under most authorities a state may not tax Its own 
governmental agencies or instrumentalities, or those of its 
municipal corporations, nor may a municipality tax 
state agencies. 

Although there is authority to the contrary, 14 
as a general rule taxes may not be imposed by a 
state on its own governmental agencies or instru¬ 
mentalities, 15 or on those of its municipal corpora- 


5. U.S—Indian Territory Illuminat¬ 
ing? Oil Co. v. State of Oklahoma, 
Okl,, 36 S.Ct. 463, 240 US. 622, 60 
L Ed. 779. 

61 C J. p 380 note 65. 

Direct or indirect taxation by state 
was improper, where minerals were 
retained in tribal ownership, not sub¬ 
ject to allotment, and the tribe was 
given power, with the approval of the 
secretary of the interior, to make 
mineral leases, the royalties to go in¬ 
to the common funds of the tribe, 
which were held by the government. 
—Osage Tribe of Indians v. U. S„ 102 
CtCl. 645 

6. U.S,—Choctaw, O. & G. R. Co. v 
Harrison, Okl., 35 S Ct. 27, 235 U.S. 
292. 59 LEd. 234 

61 C J p 380 note 66. 

7. Okl.—Whitehill v. Howard, 163 P. 

* 947. 63 Okl 176—Large OH Co. v. 

Howard, 163 P 537, 63 Okl. 148. 

8 . ' Okl.—Whitehill v Howard, 16$ P 

947, 68 Okl 176—Large OU Co. v. 

Howard, 163 P. 537, 63 Okl. 143. 

9/ US —Oklahoma Tax Commission 

v. Texas Co., Okl, 69 S.CL 561, 386 « 

U.S. 342, 93 LEd 721, rehearing 

denied 69 S.Ct. 887, 836 U.S. 958, 93 

L Ed. llll-—Oklahoma Tax' Com¬ 


mission v Magnolia Petroleum Co., 
Okl, 69 S.Ct 561. 336 U.S 342, 93 
L Ed. 721, rehearing denied 69 S Ct 
888, 336 US 958, 93 L Ed. 1111. 

Lessees not instrumentalities of fed¬ 
eral government 

U.*S —Oklahoma Tax Commission v 
Texas Co, Okl., 69 S Ct 561, 336 
US 342, 93 LEd 721, rehoaring 
denied 69 S Ct 87, 336 US 958, 93 
L.Ed. 1111—Oklahoma Tax Com¬ 
mission v. Magnolia Petroleum Co, 
Okl, 69 SCt 561, 336 US. 342, 93 
L Ed 721, rehearing denied 69 S Ct 
888, 336 US 958, 93 LEd. 1111 
Immunisation was not implied 
from silence of congress or congres¬ 
sional enactments as to other Indi¬ 
ans; affirmative action by congress 
was required —Oklahoma Tax Com¬ 
mission v Texas Co , Okl, 69 S Ct 
561, 336 US 342, 93 LEd 721, re¬ 
hearing denied 69 S Ct 887, 836 U S. 
058. 93 L.Ed. llll—Oklahoma Tax 
Commission v Magnolia Petroleum 
Co, Okl, 69 'SCt 561, 836 US 342, 
93 LEd 721, rehearing denied 09 S. 
Ct. 888, 336 U S. 958, 93 L.Ed. llll. 

Fee-simple in United State* 

Lessee's share was exempt from 
Ist&te taxation, Where fge-feimpw title 
remained in United States aftd trust 

4l0‘ 


patents had been issued to allottees 
or their heirs —Hudson Oil Co. v 
Board of Com’rs of Fremont County, 
52 P 2d 683, 49 Wyo 1. 

10. Okl —Skelton Lead A Zinc Co v. 
Harr, 230 P 691, 104 Okl 137 

11. N Y —People v. Beardsley, 52 
Barb 105. 

12. Okl —Central Coal A Lumber Co 
v Board of Equalization of Le' 
Flore County, 173 P. 442, 70 Okl 
131. 

13. U.S —Mackey v. Choctaw, etc .' 
R. Co., aCA.Okl., 261 F. 842, af¬ 
firmed 41 SCt. 582, 256 US. 531, 65 
L Ed. 1076 

14. Pa—Commonwealth v. Pure Oil 
Co. 154 A 307, 303 Ta. 112—Gulf 
Refining Co v. School Dist. of Philr 
adelphia, 167 A. 620, 109 Pa.Super 
177 

Navigable waterway of sanitary dis¬ 
trict 

Fact thajt channel of sanitary 4is~> 
trict is a navigable waterway <}oe* 
not necessarily relieve it from taxe* 
tion —Sanitary Dist. of Chicago v. 
Rhodes, 53 N.E? 2d 869, 386 III. 26$, 

18. Neb.—Itt re Droll, 187 N.W. 8T6, 
168 Neb 85, 26 A.L.R. 548. 

61 C.J. p 381 note 76. 
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tions, 18 nor may taxes be imposed by a municipality 
on the agencies or instrumentalities of a state, 17 
unless a statute specifically renders them subject to 
tax. 18 So, a bank chartered for the benefit of the 
state is immune from state taxation . 1 9 However, 
this immunity from taxation does not apply where 
the subject of taxation is not in fact a public 
agency ; 20 and a corporation engaged in the publica¬ 
tion of school books, which has obtained a contract 
with the state to furnish all the books used in the 
public schools, is not a public agency of the state 
within the rule. 21 Property held by an agency of 
the state is ordinarily immune from taxation when, 
and only when, it is used for a public purpose. 22 

The immunity of state instrumentalities from fed¬ 
eral taxation is discussed m Internal Revenue § S. 

Salaries of judges . Where a state constitution 
provides that judges shall receive a salary which 
shall not be diminished during their continuance in 
office, the legislature cannot tax their salaries and 
cannot confer on a city the authority to do so 23 


§§ 213-215 

§ 214. —— Bonds and Qth^r Securities of 
States 

Bonds or other securities of a state or its municipali¬ 
ties are held by some authorities, but not by others, to 
be impliedly immune from state or municipal taxation. 

The bonds and other securities of a state or of 
its municipalities may be made exempt from all 
taxation by the state itself and its municipal corpo¬ 
rations, by express provision of law, as discussed 
infra § 260; and, even where there is no express 
exemption, they have been held, by necessary im¬ 
plication, immune from such taxation unless an in¬ 
tention to include them as taxable property is clear¬ 
ly manifested. 24 On the other hand, it has been 
held that such securities are taxable, either because 
expressly made so 25 or because the courts have 
denied that there was any necessary implication of 
an intent to exempt them, 26 and any state may tax 
its ov\ n citizens on their holdings of bonds or other 
securities of another state. 27 


TAXATION 


IV. EXEMPTIONS 


A. IN GENERAL 


§215. Definition, Nature, and Purpose 

Exemption, as applied to taxation, presupposes a 
liability, and is properly applied only to a grant of im¬ 
munity to persons or property which otherwise would 


have been liable to assessment, and exists only by virtue 
of constitutional or statutory provisions. 

Exemption, as applied to taxation, is freedom 
from the burden of enforced contribution to the ex- 


Express inclusion required 

A state will be regarded as subject 
to its own taxing statute only if the 
statute expressly applies to it—Wil¬ 
liams v Glander, 69 N E 2d 22X. Ohio 
App.. affirmed 74 N E 2d 82, 148 Ohio 
St 188, certiorari denied 68 S Ct 167, 
332 XJS 817, 92 L Ed 394—State ex 
rel. Williams v. Glander, 69 N E 2d 
226, 80 Ohio App 527 
Instrumentality of two states 
N.Y.—Bush Terminal Co v City of 
New York, 273 NTS. 331, 152 Misc. 
144. 

Beal property, title to which is 
vested in Btate agency, or in trustee 
for sole benefit of state, is exempt 
from taxation unless exemption is 
clearly withheld by constitution or 
statute.—Security Savings & Trust 
Cov v. Lane County, 53 P 2d 33, # 152 
Or. 108. 

16. Ga.—Penick v. Foster, 58 S E 
773, 129 Ga. 217, 12 LB A ,N S , 
1169, 12 Ann Cas. 346. 

Ky—Commonwealth v. Newport, 

eta, Bridge Co., 106 S.'W. 878, 32 
Ky.L. 196. 

17. Ga—Newton v. City of Atlanta, 
6 S.B 2d 61, 159 Ga. 441. 

61 C J. p 381 ndte 78. 


Exemption of property of state from 
taxation by municipality see Mu¬ 
nicipal Corporations § 2015 a. 

18. N Y.—Bush Terminal Co. v. City 
of New York, 273 N Y S. 331, 162 
Misc. 144. 

19. Tenn—Nashville v. State Bank, 
1 Swan 269. 

20. Ill —Sanitary Dist of Chicago 
V Young, 120 NE 818, 285 Ill. 351 

61 C J. p 381 note 80 

21. Tenn •—American Book Co. v 
Shelton, 100 SW 725, 117 Tenn 
745 

22 . NY-^Bush Terminal Co v. City 
of New York, 26 N E 2d 269, 282 
N.Y. 306. 

Sohool district 

Whether tax can be assessed 
against school district is to be deter¬ 
mined in light of'rules pertaining to 
subject of taxation of public prop¬ 
erty generally, since public schools 
constitute arm of state government 
and perform public or governmental 
function.—Norpnandy Consol School 
Dipt, of St Louis County v. Wellstori 
Sewer Dist of St. Louis County, Mo. 
App., 77 S,W 2d 477. 
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Fort of New York authority 

Property held by the Port of New 
York Authority for a public purpose 
might be taxed by the state in which 
the property is situated unless, by 
the compact creating the joint agen¬ 
cy, the states of New York and New 
Jersey agreed expressly or by fair 
implication that property of the 
agency, used to carry out the public 
purpose, should not be taxed by ei¬ 
ther state—Bush Terminal Co. v 
City of New York, 26 N.E 2d 269, 282 
NY 806. 

I 23. La —New Orleans v. Lea, 14 La 
Ann 197 

24. Neb—In re Droll, 187 N W. 876, 
108 Neb. 85, 26 A.L.R. 543. 

61 C J p 881 note 84. 

25. Mass —ITall v. Middlesex Coun¬ 
ty, 10 Allen 100. 

26. Conn—Stoddard v. Corbin, 109 
A 813, 94 Conn 543. 

61 C J. p 381 note 86 
JpitQrest held taxable 
Wis.—Appeal of Van Dyke, 269 N.W 
700, 217 WiS. 528, 98 ALR 1332 

27. U.S.—Bonaparte v. Baltimore 
Appeal Tax Ct., Md., 104 U S. 592, 
$6 L.gd. 845. 

61 C.J. p 381 note 87. 
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penses and maintenance of government, 28 and may 
include freedom from the burden of taxes accrued 
and unpaid as well as from the burden of future 
levies. 89 The term, as here used, presupposes a 
liability, and is properly applied only to a grant of 
immunity to persons or property which otherwise 
would have been liable to assessment, 30 and, thus, is 
distinguishable from immunity from taxation which 
exists apart from any exempting statute or consti¬ 
tutional provision, 31 or from abatement whereby 
the property is relieved of its share of the burden 
of taxation after the assessment has been made and 
the tax levied, 32 or from a deduction which is mere¬ 
ly a subtraction. 33 

Exemptions from taxation are regarded not only 
as in derogation of sovereign authority, but of 


common right as well, 34 and exist only by virtue of 
constitutional or statutory provisions. 36 Thus, the 
right to immunity is not inherent in the person or 
property exempted, 38 but is a matter of grace and 
not of right, 37 and exists only by grant. 88 An ex¬ 
emption may arise from a contract which has re¬ 
ceived legislative sanction, 39 and such an exemption 
will be governed by the terms of the contract, 40 and 
be subject to the rules of law applicable to con¬ 
tracts. 41 Where an exemption is granted by stat¬ 
ute, whether or not a particular person or particular 
property is entitled to the immunity depends on the 
facts and circumstances of the case. 42 

Exemptions from taxation arc either personal or 
impersonal. 43 Personal exemptions are those grant¬ 
ed directly in favor of such persons as are within 


88 . La.—Meyers v. Flournoy, 25 So 
2d 601. 209 La. 812 
Me —MacDonald v. Stubbs, 49 A 2d 
765, 142 Me 235. 

N.J— Corpus Juris quoted ia Whip¬ 
ple v Teaneck Tp, 52 A 2d 44, 46, 
135 N J Law 345. 

NM—State ex rel Salazar v Hum¬ 
ble Oil & Refining Co, 234 P.2d 
339, 55 NM. 395 

Wash.— Corpus Jtiris quoted la 

Washington Chocolate Co v King 
County, 152 P 2d 981, 984, 21 Wash 
2d 630 

61 C J p 382 note 89. 

Exemption from: 

Liability to seizure and sale for 
payment of debts see Exemp¬ 
tions 6 1 et seq 

Municipal taxation see Municipal 
Corporations §8 2006-2014. 

88. Wash —Corpus Juris quoted ia 
Washington Chocolate Co v. King 
County, 162 P.2d 981, 984, 21 Wash. 
2d 630 

61 C.J. p 382 note 90. 

30 . Hawaii.—In re Yerian, 35 Ha¬ 
waii 865 

Wash — Corpus Juris quoted ia 

Washington Chocolate Co. v. King 
County, 162 P.2d 981, 984, 21 Wauah 
2d 630—Petroleum Nav. Co. v. 
King County, 96 P.2d 467, 1 Wash 
2d 489. 

61 C.J. p 382 note 91. 

31. Minn—State v. City of Hudson, 
42 N W 2d 649, 231 Minn. 127. 

61 C.J. p 382 note 91 [a]. 

38 . Tex —Sheppard v. Hidalgo Coun¬ 
ty, 83 S W 2d 649, 126 Tex. 550, 
reheard 90 S.W.2d 811, 126 Tex. 
550 

61 CJ. p 382 note 89 [b]. 

33. Ind.—State v. Smith, 63 NM. 25, 
64 N.E. 18, 158 Ind. 543, 63 L.R. 
A. 116. 

61 C.J. p 382 note 89 [a]. 

84. Tex—Jones v. Williams, 45 S. 
W.2d 130, 121 Tex. 94, 79 A.L.R. 
988—Smith v. Feather! Clv.App., 


229 S W.2d 417, reformed 234 SW 
2d 418, 149 Tex. 402 
35. Ariz —Linville v Cheney, 137 F. 

2d 395, 60 Ariz. 325. 

Cal.—La Mesa, Lemon Grove & 
Spring Valley Irr Dist v Horn- 
beck, 8 P 2d 1031, 215 Cal 177 
Ind —Stark v Kreyling, 188 N E 680, 
207 Ind 128 

Ky —Kesselring v. Bonnycastle Club, 
186 S W 2d 402, 299 Ky 585. 

N M.—Dillard v. New Mexico State 
Tax Commission, 201 P 2d 345, 63 
N M 12. 

Pa—In re Hunter’s Estate, Orph, 
95 Pittsb Leg J 41. 

Utah—State v Salt Lake County, 85 
P 2d 851, 96 Utah 464 

Tax sale 

Private property which is not ex¬ 
empt from taxation under laws of 
United States, or under constitution 
of state, or by law under provisions 
of section of constitution enumerat¬ 
ing property exempt from taxation is 
not so exempt for years not included 
in tax sale.—Linville v. Cheney, 137 
P.2d 395, 60 Ariz 325. 

Law of state governs 

Exemption from taxation of prop¬ 
erty in state must be determined by 
constitution and laws of state, not 
policy or laws of other states.—So¬ 
ciety for Preservation of New Eng¬ 
land Antiquities v. Tax Assessors of 
City of Newport, 5 A 2d 293, 62 RI. 
302—Woonsocket Hospital v. Quinn, 
173 A 650, 64 R.I. 424 

36. Wash.— Corpus Juris quoted in 
Washington Chocolate Co. v. King 
County, 152 P.2d 981, 984, 21 Wash. 
2d 630. 

81 C.J. p 382 note 92. 

37. Colo—People ex rel. Rogers v. 
Waterman's Estate, 118 P.2d 204, 
108 Colo. 263. 

Complaint by taxpayer 
Fact that the state deducts from 
the amount to be taxed or exempts 
from the exaction a portion, no mat¬ 
ter what its name, tag, or label may 
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be, is an act of grace of which the 
taxpayer may not complain —Bloxom 
v Henneford, 76 P 2d 686, 193 Wash 
540 

Fact that exemptions are more 

generous than would have been re¬ 
quired does not render tax act in¬ 
valid—Henneford v Silas Mason Co, 
Wash, 57 SCt 524, 300 US 677, 81 
LEd 814. 

38. Wash—Corpus Juris quoted in 

Washington Chocolate Co v King 
County, 152 P 2d 981, 984, 21 Wash. 
2d 630 

61 C J p 382 note 93. 

Exempt by law 

Under statute providing that real¬ 
ty within state is taxable unless ex¬ 
empt from taxation by law, no real¬ 
ty is exempt from taxation unless 
exempt by statutory law, since law 
refers exclusively to statute law un¬ 
less, by purposes of statute where 
words are used, broader signification 
is required —Board of Education of 
Union Free School Dist. No. Six of 
Town of Greenburgh v. Town of 
Greenburgh, 13 N.E.2d 768, 277 NY 
193, reargument denied 16 N E 2d 105, 
278 NY. 566. 

39. U.S.—English v. Richardson, 
Okl, 32 SCt. 571, 224 U.S. 680, 56 
LEd. 949 

61 C.J. p 382 note 95. 

40 . Okl.—Schock v. Sweet, 146 P. 
388, 45 Okl 51, affirmed Sweet v. 
Schock, 38 SCt. 101. 245 U.S. 192, 
62 L.Ed. 237. 

41. N J.—Seton Hall College v. 
South Orange, 90 A. 1126, 86 N.J. 
Law 365 

61 C.J. p 382 note 97. 

43 . N J.—City of Trenton v. State 
Board of Tax Appeals, 21 A.2d 644, 
127 N.J.Law 105, affirmed City of 
Trenton v. Rider College, 25 A.2d 
630, 128 N.J.Law 320. 

43 . Or—Allen v. Multnomah Coun¬ 
ty, 173 P.2d 475, 179 Or. 648. 

61 C.J. p 883 note 3 (a]. 
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the contemplation of the act, 44 and impersonal ex¬ 
emptions are those granted directly in favor of a 
certain class of property. 46 Ordinarily an* exemp¬ 
tion from taxation is a mere personal privilege, 46 
subject to modification or recall by the legislature, 47 
although it may be a privilege annexed to particular 
property under the terms of the creating statute. 48 
An exemption from taxation is not ordinarily con¬ 
sidered a franchise, 49 but it has been held to be a 
franchise 60 whether granted in gross 61 or as ap¬ 
purtenant to property. 62 An exemption from taxa¬ 
tion, when not granted in connection with specific 
property, is personal to the grantee, 53 and cannot 
be transferred, and will not pass to a successor of 
the original grantee by assignment, sale, or other 
transfer. 64 Generally an exemption, when granted 
to a corporation, does not thereby become a corpo¬ 
rate franchise, in the sense of being a transferable 


right or privilege, 66 except to the extent that the 
exemption statute may make it so, 56 but merely a 
personal privilege incapable of transfer in the ab¬ 
sence of express statutory direction. 57 However, a 
grant of an exemption to a corporation is a fran¬ 
chise in the sense that it may be lost by nonuser, 
that is, by acquiescence in actual taxation, 68 or by 
forfeiture of the charter of the corporation. 69 

Purpose; public policy . Tax exemptions are 
founded on public policy, 60 such as the encourage¬ 
ment of manufacturing and other industries, 61 the 
construction of railroads, 62 the reforestation of 
land, 63 or the support of educational, charitable, or 
religious institutions. 64 Thus, exemptions are not 
based on the favoring of particular persons or 
corporations at the expense of taxpayers generally, 
or granted on any idea of lessening the burdens of 
individual property owners, 65 but are based on the 


44 . Or.—-Allen v. Multnomah Coun¬ 
ty, supra. 

61 C J p 383 note 2 [a] 

45. Or.—Allen v Multnomah Coun¬ 
ty, supra. 

31 CJ. p 255 note 58 [a]. 

46 . Minn —State v Great Northern 
R. Co, 119 NW. 202, 106 Minn 303, 
affirmed 30 S Ct 344, 216 US. 206, 
54 L Ed 446. 

61 C J. p 383 note 99 
Bxemptlon and privilege distinct 
In some statutes or constitutions 
it appears that the terms "privilege" 
and "exemption’* are used as distinct 
from each other—Wilson v Gaines, 
9 Baxt., Tenn, 646, affirmed 103 U S 
417, 26 L.Ed. 401—26 CJ p 1017 note 
38. 

47 . Mass —Massachusetts General 

Hospital v. Inhabitants of Bel¬ 
mont, 124 NE. 21, 233 Mass 190. 

Neb—State v. Rowe. 188 N.W 107, 
108 Neb. 232. 

Not property right 
With respect to irrevocability of 
exemption, a special exemption from 
taxation is not the grant of a prop¬ 
erty right, even though it may be of 
benefit to property —Trustees of 
Phillips Exeter Academy v. Exeter, 
27 A.2d 669, 90 N.H. 472. 

48 . Ariz—Grand Canyon R. Co. v. 
Treat, 95 P. 187, 189, 12 Ariz 69. 

61 C.J. p 383 note 2. 

49 . U.S.—Buchanan v. Knoxville, 
etc., R. Co, Tenn., 71 F. 324, 18 
C.C A. 122. 

26 C.J. p 1038 note 97. 

50. U.S.—New Jersey v. Wright, 
N.J., 6 SCt. 907, 117 U.S. 648, 29 
l «Ed. 1021. 

26 C.J. p 1016 note 33. 

01. U.S.— New Jersey v. Wright, 
supra. 


50. U S —New Jersey v. Wright, 
supra. 

53. U S —Chesapeake, etc , R Co v 
Miller, WVa., 5 S Ct 813, 114 US 
176, 29 LEd 121 

26 C J p 1016 note 36. 

54. U.S.—Mercantile Bank v. Ten¬ 
nessee, etc, County, Tenn, 16 SCt 
461, 161 US 161, 40 Li Ed 656. 

26 C J. p 1039 note 99 

55. Me —State v Maine Cent R Co , 
66 Me 488, affirmed 96 U S 499, 24 
LEd 836 

Tenn—Wilson v Gaines, 9 Baxt 646, 
affirmed 103 US 417, 26 LEd 401 

56. Minn —State v Great Northern 
R Co, 119 NW. 202, 106 Minn. 303, 
affirmed 30 SCt. 344, 216 US. 206, 
54 L Ed 446 

57. U S —Morgan v Louisiana, La., 
93 US 217, 23 LEd 860 

61 CJ. p 383 note 5—26 CJ P 1038 
note 98. 

58. IT S —New Jersey v Wright, N 
J, 6 SCt. 907, 117 US 648, 29 L 
Ed 1021 

59. Minn—State v Minnesota Cent 
R. Co, 30 N.W. 816, 36 Minn. 246 

60. Conn.—Stamford Jewish Center 
v. Town of Stamford, 168 A. 6, 117 
Conn 379. 

Iowa.—Dickinson v. Porter, 35 NW. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 US 843, 94 
LEd. 515. 

NJ.—Rutgers Chapter of Delta Up- 
sllon Fraternity v. City of New 
Brunswick, 28 A 2d 759, 129 N J. 
Law 238, affirmed 32 A.2d 364, 130 
N.J.Law 216. 

S D.—C. A. Wagner Const. Co. v. City 
of Sioux Falls, 27 N.W.2d 916, 71 
SD. 587. 

Wash.—Corpus Juris quoted la 
Washington Chocolate Co. v. King 
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County, 152 P 2d 981, 984, 21 Wash 
2d 630. 

61 CJ p 383 notes 9, 11-13. 

61. Ky —Todd County v Bond Bros , 
188 S W 2d 325, 300 Ky 224 

N J —Schwartz v Essex County 
Board of Taxation, 28 A 2d 482, 129 
N J Law 129, affirmed 32 A 2d 354, 
130 N J Law 177 

Construction of exemption of manu¬ 
facturing companies see infra 
273-276 

62. Ariz —Grand Canyon R. Co v. 
Treat, 95 P 187. 12 Ariz 69 

Fla—Palmes v Louisville, etc, R. 
Co, 19 Fla 231. affirmed 3 SCt. 
193, 109 US 244, 27 LEd 922 

Construction of exemption of rail¬ 
roads see infra § 278 

63. Conn —Baker v West Hartford, 
94 A 283, 89 Conn 394 

64. Me —MacDonald v Stubbs, 49* 
A 2d 765. 142 Me. 235 

Minn—Petition of Board of Foreign 
Missions of Augustana Synod, 22 
N W 2d 642, 221 Minn 536 

N Y —People ex rel Doctors Hospi¬ 
tal v Sexton. 48 N.Y S 2d 201, 267 
App.Div 736, affirmed 64 N.E 2d 
273, 295 N.Y 553 

Okl —Oklahoma Tax Commission v. 
Sisters of the Sorrowful Mother, 
97 P.2d 888, 186 Okl. 339. 

61 C J. p 383 note 13 

Construction of exemption of charit¬ 
able, educational, and religious in¬ 
stitutions see infra 9S 281-303. 

65. Ga.—Campbell v Red Bud Con¬ 
sol. School Dist, 198 SE 225, 186 
Ga. 541. 

Iowa.—Boss v. Polk County, 19 N.W. 
2d 225, 236 Iowa 384. 

Minn.—-Petition of Board of Foreign 
Missions of Augustana Synod, 22 
N.W.2d 642, 221 Minn 536—State 
v. Ritschel, 20 N.W.2d 673, 220* 
Minn. 578, 168 A.L.R. 274. 
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accomplishment of public purposes, 66 and are grant¬ 
ed on the theory that they will benefit the public 
generally, 67 or as a reward or compensation for 
services rendered in the performance of some func¬ 
tion deemed socially desirable. 66 It has been stated 
that exemptions are favored on the theory that the 
concession is due to quid pro quo for the perform¬ 
ance of service essentially public by which the state 
is relieved pro tanto from performing, 69 and, thus, 
where the exemption from taxation serves the 
public, and not a private, interest, it cannot be re¬ 
garded as a gift or donation of the public credit to, 
or in aid of, the individual, association, or corpora¬ 
tion in whose favor the exemption is declared; 70 
but, without that concurring prerequisite, an ex¬ 
emption becomes essentially a gift of public funds, 
-and indefensible both under public policy of equal 
taxation and under the constitutional safeguard of 
illegal taxation. 71 

A partial immunity from taxation is sometimes 
granted to avoid double taxation of particular per¬ 


sons or property,? 2 ' oi» .to serve -a general ^phepae 
of taxation by levying pne tax on a particular kmd 
of property ialigu of all other ta*es, 73 or by assess¬ 
ing property at. leas .than jits value, 74 although, an 
immunity of this character is not, property .speaking, 
an exemption, but rather a mere regulation as to 
the mode of assessment, or a substituted method 
for computing, taxes. 75 

§ 216. Power to Exempt in General 

The power to exempt from taxation it an essential 
attribute of sovereignty, and, where not prohibited or 
restricted in its exercise by constitutional provisions, the 
legislature of a state has full power to exempt any per¬ 
sona or corporations or classes of property from taxation. 

Since the power to exempt from taxation, as 
well as the power to tax, is an essential attribute 
of sovereignty, 76 exemptions may be authorized by 
the state, 77 and are generally granted only when 
and to extent that they may be deemed to conserve 
the general welfare 78 The power to exempt may 
be exercised in the constitution or in a statute, 79 


66. Minn —Petition of Board of For¬ 
eign Missions of Augustana Svnod, 
22 N W 2d 642, 221 Minn 636- 
State v. Ritschel, 20 NW2d 673, 
220 Minn 678, 168 ALR. 274. 

67. Ga.—Campbell v. Red Bud Con¬ 
sol. School Dlst, 198 S.E. 226, 186 
Ga. 641 

Iowa.—Boss v Polk County, 19 NW 
2d 226, 236 Iowa 384 

68. N.T.—People ex rel. Outer Court 
of Order of the Living Christ v 
Miller, 292 NTS 674, 161 Mlsc. 603, 
afllrmed 10 N.Y S 2d 208, 266 App 
Div 814, affirmed 21 N.E.2d 881, 
280 N Y. 826 

69. Conn—Connecticut Junior Re¬ 
public Ass’n v Town of Litchfield, 

’ 174 A 304, 119 Conn 106, 96 A L R 
56. 

DC—Hazen v National Rifle Ass’n 
of America, 101 F.2d 432, 69 App 
DC. 339. 

NJ—Kimberley School v Town of 
Montclair, 60 A.2d 813, 137 N.J Law 
402, reversed on other grounds 66 
A 2d 600, 2 N J 28—Rutgers Chap¬ 
ter of Delta Upsilon Fraternity v. 
City of New Brunswick, 28 A 2d 
759, 129 N J Law 238, affirmed 32 
A.2d 364, 130 N J.Law 21 ^Prince¬ 
ton Country Day School v. State 
Board of Tax Appeals, 176 A. 136, 
113 N.J.Law 615 

S.D,— ^Corpus Juris cited la. In re 
South Dakota Sigma Cliai>t#r 
House Ass’n, etc. 276 N.W.' 258, 

, 262, 65 S.D. 559. 

61 ‘C.J. p 382 note 98. 

70L Iowa.—Dickinson v. POrter, 85 
N.W 2d 66, 240 Iowa 393, atfpea’ 
dismissed 70 SCt. 88, 338 UJ3. 843, 
94L.Ed. 515. 

61 C.J. p 382 note 98. 


71. NJ—Rutgers Chapter of Delta 
Upsilon Fraternity v. City of New 
Brunswick, 28 A 2d 760. 129 NJ 
Law 238, affirmed 32 A 2d 364, 180 
N.J Law 216—Princeton Country 
Day School v State Board of Tax 
Appeals, 175 A. 136, 113 N J Law 
515 

61 C.J p 382 note 98 

72. Mass —Assessors of Boston v 

Metropolitan Life Ins. Co, 70 NE 
2d 806, 320 Mass 559—Eastern 

Massachusetts St Ry. Co v Bos¬ 
ton Elevated Ry. Co, 39 N E 2d 
647, 310 Mass 659, 140 ALR. 506 

61 C J p 383 note 15 

73. III.—People v Illinois Cent R 
Co, 112 NE 700, 273 Ill. 220 

61 C J p 383 note 16 
Lieu tax 

(1) “Lieu tax” is a substituted tax 
—State Tax Commission v Shottuck, 
38 P 2d 631, 44 Anz. 379. 

(2) “Lieu tax” means instead of, 
or a substitute for, and it is not an 
additional tax.—Lebeck v. State, 156 
P 2d 720, 62 AH t. 171. 

74. Ala—State v, Birmingham 

Southern R. Co., 62 So. 77, 162 Ala- 
475 

75. Ill —Springfield Housing Authof- 
v. Overaker, 61 tt.E 2& 373, 590 Ill., 
403 

N.J.—Jersey Cent. Power Si' Light 
Co. v City of Asbury Park, 24 A 2d 
526, *28 N J Law 141, Affirmed Jer¬ 
sey Central Power & t^ight Co. v.- 
Monmouth County feoard of 'Taxa¬ 
tion 29 A 2d 139, 129 N.J.Lkw 253. 
61 C.J. p 384 hote 18. 

176. U.S —Atlantic Coast Line R 
, Co. v. ’FhilUp* Ga* 47 S.Ct.,1684, 
I* 382 U.S, 168, 91 L<E4« 1977. ,173* 
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ALR 1—Gilman v Sheboygan, 
Wis, 2 Black 510, 17 L Ed 305 
Fla—American Can Co v City of 
Tampa, 14 So 2d 203, 152 Fla. 798 
Mich—Corpus Juris quoted la C. F 
Smith Co v Fitzgerald. 259 N W 
352, 359, 270 Mich 659, appeal dis¬ 
missed C F Smith Co v Atwood, 
56 SCt. 115, 296 US 669, 80 L Ed 
470. 

Ohio—Corpus Juris quoted la State 
ex rel Struble v Davis, 9 N E 2d 
684, 687, 132 Ohio St 656. 

Okl —In re Assessment of First Nat 
Bank of Chickasha 160 P. 469, 58 
Okl 50i, LRA.1917B 294. 

Or—In re Blagen’s Estate, 23 P.2d 
917, 144 Or. 67, 

Jtegalated by ooastltutloa aad stat¬ 
ute* 

Exercise of sovereign power of 
taxation in exemptions from taxation 
is regulated by constitution and by 
valid statutes, subject to dominant 
applicable federal law.—Fleischer 
Studios v Paxson, 2 So.2d 293, 147 
Fla. 100. 

77. Fla.—American Can Co v. City 
of Tampa, 14 So 2d 203, 152 Fla. 
798—Gray v Moss, 156 So 263, 115 
Fla. 701. 

7|B. F^a.—Lummus v. Cushman, 41 
So 2d 895—Miami Battlecreek v. 
Lummus, 192 So. 211, 140 Fla. 718 
—Lummus v. Florida Adirondack 
School, 168 So. 232, 123 Fla. 810, 
followed in Lummus v. Mi&nu 
Military Academy, 168 Sol 241,' 123 
Fla. 832, 

79. Mich.-^-C. F. Smith Cd. v. Fitz¬ 
gerald, 259 N.W. 352, 270 iMlch 659, 
appeal dismissed C. F. Smith Co. v 
Atwood,, 56 S.CL 115, 296 V.S. 659, 
80 L.Ed. 470. 
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unless the constitution expressly or by implication 
prohibits action by the legislature on the subject, 
as discussed infra §§ 218^220. , 

•Where the power to exempt has not in terms 
been taken away, the right to make exemptions is 
involved in the right to select the subjects of taxa¬ 
tion, and apportion the public burdens among them, 
and must consequently be understood to exist in the 
lawmaking power, 80 and, to some extent, it must 
always exist, since the selection of subjects of 


taxation is of itself an exemption of what is not 
selected. 81 Hence, where not prohibited or restrict¬ 
ed in its exercise by constitutional provisions, the 
legislature of a state has full power to exempt any 
persons or corporations or classes of property from 
taxation, 82 but only from taxes within its jurisdic¬ 
tion. 83 The legislature has power to limit the ex¬ 
emption 84 or to grant an exemption on any terms 
or conditions whatsoever, 86 according to its views 
of public policy or expediency, 80 subject only to 
the limitation that the exemption 87 and the classi- 


Ohio —State ex rel Struble v. Davis, 
9 NB,2d 684, 182 Ohio St. 655 

80 . Minn—Reed v. Bjornson, 253 

NW 102, 191 Minn 254, followed 
In Thompson-Parker Holding Co 
v. Bjornson, 253 NW 110, 191 

Minn 271 

Tex —Hurt v. Cooper, Civ App , 113 
S W 2d 929. 

Wyo —Harkin v. Board of Com’rs of 
Niobrara County, 222 P 35. 30 

Wyo 455—State v Snyder, 212 P 
771, 29 Wyo. 199. 

81 . Minn —Reed v. Bjornson, 253 
NW 102, 191 Minn 254, followed 
in Thompson-Parker Holding Co v 
Bjornson, 263 NW 110, 191 Minn 
271. 

Tex—State v Southwestern Oas & 
Elec Co, 193 S W 2d 675, 145 Tex 
24—Hurt v Cooper, Civ App , 113 
SW2(1 929 

88 . Fla —Long v St John, 170 So 
317, 126 Fla. 1, 109 A LR 809 

Ky.—Martin v. High Splint Coal Co , 
103 S W 2d 711, 2CS Ky 11 

Me—Greaves v. Houlton Water Co, 
69 A 2d 217, 143 Me 207—In re 
Maine Cent R Co. 183 A 844, 134 
Me 217—In ro Opinion of the Jus¬ 
tices, 178 A 621, 133 Me 625 

Mich — Corpus Juris quoted In C F 
Smith Co v. Fitzgerald, 259 NW 
852, 359, 270 Mich 659, appeal dis¬ 
missed C. F Smith Co v Atwood, 
56 SCt, 115, 296 US 669, 80 L Ed 
470. 

N J.—City of Camden v Camden 
County Board of Taxation. 2 A 2d 
40. 121 N J Law 262, affirmed 5 A 2d 
688, 122 NJ.Law 381—State V. 

Mercer County Board of Taxation, 
193 A. 655, 118 N J Law 408—Bor¬ 
ough v 'tv&naque v. North Jersey 
District Water Supply Commission, 
26 A.2d 669, 20 N J Misc 232 

N.Y.—People ex rel. Buffalo and Fort 
Erie Public Bridge Authority v 
Davis, 14 N.E 2d 74, 277 N Y. 292— 
fcush Terminal Co v. City of New 
Yojrk, 273 N.Y.S SSI, 152 Misc. 144 

N.C.—Leonard v. Maxwell, S S.E 2d 
&16, 216 N.C, 89, appeal dismissed 
60 S.Ct. 175, 308 V S. 616, 84 L.Ed 
439. 

Ohio.—Corpus Juris quoted in State 
ex rel. Struble V Davis, 0 NB2d 
684, 687, 132 Ohio St. 566. 


SC—Ellerbe v David, 8 S E 2d 518, 
193 SC 332—Clarke v South Car¬ 
olina Public Service Authority, 181 
S E 481, 177 SC 427 
Wash —Micthke v Pierce County, 23 
P.2d 405, 173 Wash 381 
Wis—State v Public Service Com¬ 
mission of Wisconsin, 242 NW 
668, 207 Wis 664 
61 C.J p 384 note 24. 

Personal property 

Legislature can determine exemp¬ 
tion of personal property, limited 
only by equal protection clause of 
constitution.—State ex rel Williams 
v Glander. 74 N E 2d 82, 148 Ohio 
St. 188—Zangerle v City of Cleve¬ 
land, Division of Municipal Transp , 
61 N.E 2d 720, 145 Ohio St. 347 
legislative interpretation of power 
Fact that general tax laws for u 
long time have contained provisions 
excepting stocks and other property 
specifically taxed was a legislative | 
interpretation of power of legislature 
over taxation, and, while not conclu¬ 
sive, interpretation should be gL on 
consideration, since it shows a long 
fixed policy—Lutz v Arnold, 193 
NE 840, 208 Ind 480, rehearing 

overruled 196 NE 702, 208 Ind 480 
Inequalities, resulting from sing¬ 
ling out one particular class for 
taxation or exemption therefrom, in¬ 
fringe no constitutional limitation — 
City of San Mateo v Mullin, 139 1* 2d 
361, 59 Cal App 2d 652 
Mere existence of exemption from 
a revenue measure does not estab¬ 
lish unconstitutional discrimination 
—Brown v. State, 9 A 2d 209, 177 Md 
321. 

Time of release 

State legislature has power to re¬ 
lease property assessed for taxation 
and may do so at any time during 
the proceedings for taxation —Hun¬ 
ter College Student Social Commu¬ 
nity & Religious Clubs Ass’n v. City 
of New York, 63 N.Y.S 2d 337. 

83. Mass.—Bellows Falls Power Co 
v. Commonwealth, 109 N.E. 891, 
222 Mass 51, AnnCasl916C 834, 
efror diithissed 38 S.Ct. 63, 245 U. 
6. 630, 62 L.Bd. 520. 

Ohio.— Corpus Juris quoted in State 
ex rel. Struble v, Davis, 2 N E.2d 
684', 687,'132 Ohio St 655. 
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84. Ohio —Corpus Juris quoted in 

Stole ex rel Struble v Davis, 9 
N E 2d 684, 687, 132 Ohio St 655 
61 C J. p 384 note 26 

88. Ala-—Anniston City Land Co. v. 

State, 48 So 659 160 Ala 253 
Pa —Appeal of Hill School, Com PI, 
67 MontgCo 113 

Taxable notwithstanding acquisition 
by exempt ownership 

Construing statute, providing that 
property subject to taxation on cer¬ 
tain date should remain taxable for 
that year notwithstanding subse¬ 
quent transfer to exempt ownership, 
so as to subject water system ac¬ 
quired by city under condemnation 
proceedings to taxes for the year In 
which system was acquired would 
not impair obligation of contract, on 
ground that resolution, adopted by 
[<ity prior to effective date of act. 
offering to purchase the property 
was a binding contract, where the 
resolution was not a binding con¬ 
tract—City of Salem v Marion 
County, 137 P 2d 977, 171 Or. 254. 

86 . Md—Oursler v. Tawes, 13 A 2d 
763. 178 Md 471, followed in Cul¬ 
ver v Tawes 13 A 2d 771—Brown 
v State, 9 A 2d 209, 177 Md 321 

Mass —Board of Assessors of Boston 
v Boston Pilots’ Relief Soc, 40 
N K 2d 889, 311 Mass 232—Animal 
Rescue League of Boston v. 
Bourne's Assessors, 37 N E 2d 1019, 
310 Mass 330, 138 A I, R 110 
Mo —State ex rel Transport Mfg 
& Equipment Co v Bates, 224 S»W 
2d 996, 359 Mo. 1002. 

Ohio— Corpus Juris quoted in. State 
ex rel. Struble v. Davis, 9 N.E.2d 
684, 687, 132 Ohio St 555. 

SC—Ellerbe v. David, 8 S.E.2d 518, 
193 S C. 332. 

61 C.J. p 384 notes 24-26. 

Wide discretion 

Latitude of discretion is wide in 
the granting of partial or total ex¬ 
emptions on grounds of policy — 
Bank v. Miles City v Custer Count*. 
19 P.2d 886, 93 Mont. 291. 

87. Ohio —Corpus Juris quoted in 

State etf rel Struble v. Davis, 9 
N E 2d 684, 687, 132 Ohio St. 555 
61 C.J. p.884 note 29. 
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fication on 'which it is based shall be reasonable 
and not arbitrary. 88 This power is included in the 
legislative power to tax 89 and to classify for pur¬ 
poses of taxation. 90 So, also, the legislature may 
within its discretion exempt from other forms of 
taxation property which pays a specific tax re¬ 
gardless of whether it is levied on the property it¬ 


self or on the right to use the property in a cer¬ 
tain way. 91 

It is generally stated that the power of the legis¬ 
lature to exempt is subject to the limitation that 
the exemption shall serve a public purpose, 92 al¬ 
though in some jurisdictions it has been held that it 
is only as to special exemptions that the element of 
some promotion of the public good, by the exercise 


38 . Mass —-A ssessors of (West 
Springfield v. Eastern States Ex¬ 
position, 93 N E 2d 462, 326 Mass 
167. 

NH—In fe Opinion of the Justices, 
65 A 2d 700, 95 N.H 548. 

N.J —Schwartz v. Essex County 
Board of Taxation, 28 A 2d 482, 129 
N.J.Law 129, affirmed 32 A 2d 354, 
130 N.J.Law 177. 

Ohio.—Reed v County Board of Re¬ 
vision of Fairfield County, 88 N E 
2d 701, 152 Ohio St. 207—-Corpus 
Juris Quoted la State ex rel Stru- 
ble v Davis, 9 N E 2d 685, 687, 132 
Ohio St 555 

Dr—Allen v. Multnomah County, 173 
P 2d 475, 179 Or 548 
Wash—Libby, McNeill & Libby v 
Ivarson, 144 P.2d 268, 10 Wash 2d 
723 

61 C J p 384 note 30 

Hxemptloxui must he based oa ration¬ 
al differences 

N.C.—Leonard v. Maxwell, 3 S.E 2d 
316, 216 N C 89, appeal dismissed 
60 S.Ct 175, 308 US 516, 84 L Ed 
439. 

Pa.—Department of Labor and In¬ 
dustry v. New Enterprise Rural 
Elec. Co-op, 43 A 2d 90, 352 Pa 
413. 

-Arbitrary, oppressive, or capricious 
eaemptioas Invalid 

If exemptions from taxation are 
purely arbitrary, oppressive, or ca¬ 
pricious, and made to depend on dif¬ 
ferences of color, race, nativity, re¬ 
ligious opinions, political affiliations, 
or other considerations having no 
possible connection with the duties 
of a citizen and taxpayer, exemption 
would be invalid —Brown v. State, 

9 A 2d 209, 177 Md 321. 

■zssaptions held valid 

(1) Public property and public 
agencies 

N J —Essex County Park Commis¬ 
sion v State Board of Tax Appeals, 
29 A.2d 739, 129 NJ.Law 336—Kan- 
tor v City of Perth Amboy, 10 A 
2d 184, 123 NJ.Law 504 
N.T —Bush Terminal Co. v. City of 
New York, 273 NTS. 331, 152 Misc. 
144. 

(2) Domestic charitable corpora¬ 
tions.—Methodist Book Concern v. 
•Galloway, 208 P2d 319, 186 Or. 586. 

(3) Homestead.—State ex rel. Bot- 
tum v. Knudtson, 276 N.W. 160, 65 
8.D. 647. 

(4) Personal property stored in 


warehouse.—Crown Can Co. v. Divi¬ 
sion of Tax Appeals, 52 A.2d 838, 135 
N J Law 617—Schwartz v Essex 
County Board of Taxation, 28 A 2d 
482, 129 N J Law 129, affirmed 32 A 
2d 354, 130 N.J Law 177—City of 
Newark v Blanchard Lumber Co, 
29 A.2d 388, 21 N J Misc 12 
(5) Other exemptions. 

Ala.—Touart v. American Cyanamid 
Co., 35 So 2d 484, 250 Ala. 551 
Me—In re Opinion of the Justices, 42 
A 2d 47, 141 Me 442 
Mich—Lucking v People, 31 NW2d 
707, 320 Mich 495 

Or—Allen v Multnomah County, 173 
P 2d 475, 179 Or 648. 

Pa—Commonwealth v. New York, C 
& St. L R Co, 47 A 2d 272, 354 
Fa. 388, appeal dismissed 67 S Ct 
205, two cases, 329 U S 682, 91 L 
Ed 600. 

Va.—Fireman’s Mut Aid Ass’n of 
City of Richmond v Common¬ 
wealth, 184 SE 189, 106 Va 34. 
certiorari denied Fireman's Mut 
Aid Ass’n of City of Richmond v 
Commonwealth of Virginia, 56 S. 
Ct. 941, 298 U S. 677, 80 L Ed. 1398 
61 C J. p 400 note 59 [a], 

Mxexnptions held invalid 
N.J.—State v. Mercer County Board 
of Taxation, 193 A. 555, 118 NJ 
Law 408 

Classification by location 

(1) Differentiation based on loca¬ 
tion does not Justify an exception 
to a general exemption—Mayor and 
Aldermen of Jersey City v Blum, 127 
A 214, 101 N J Law 93—Essex Coun¬ 
ty Park Commission v. West Orange, 
73 A. 511, 77 N J Law 575—Borough 
of Glen Ridge v. City of East Orange, 
18 A.2d 267, 19 N.J.Misc 140 

(2) However, where phrase "when 
located therein” is not an essential 
or necessary part of statute, but is a 
classification based on uBe, statute 
is not unconstitutional because of 
use of quoted phrase—Essex County 
Park Commission v. State Board of 
Tax Appeals, 29 A.2d 739, 129 N.J. 
Law 336. 

89. U S.—Leo Feist, Inc, v. Young, 
DC.Wis., 46 F.Supp. 622, reversed 
on other grounds, C.C.A., 138 F.2d 
972. 

Ala.—Corpus Juris sited la State v. 
Alabama Educational Foundation, 
163 So. 527, 231 Ala. 11. 

Iowa.—City of Dubuque v, Meusar, 
31 N.W 2d 882. 289 Iowa 441. 
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Mich—Lucking v. People, 31 N.W.2d 
707, 320 Mich 495 

N H.—Trustees of Phillips Exeter 
Academy v. Exeter, 33 A 2d 665, 92 
NH. 473. 

Ohio— Corpus Juris quoted in State 
ex rel Struble v. Davis, 9 N E 2d 
684, 687. 132 Ohio St. 555 
SC—Ellerbe v David, 8 S E 2d 518, 
193 SC 332 

Vt—Colton v. Montpelier, 45 A. 1039, 
71 Vt 413. 

61 C J p 384 note 31. 

90. Minn—Reed v. Bjornson, 253 N. 
W. 102, 191 Minn 254, followed in 
Thompson-Parker Holding Co v 
Bjornson, 263 NW. 110, 191 Minn 
271 

N H.—In re Opinion of the Justices, 
65 A 2d 700. 95 N H. 648—In re 
Opinion of the Justices, 178 A. 125, 
87 NH 490. 

N C —Leonard v. Maxwell, 3 S E 2d 
316, 216 N.C 89, appeal dismissed 
60 S.Ct. 176, 308 US 516, 84 L Ed 
439. 

Ohio— Corpus Juris quoted in State 
ex rel Struble v. Davis. 9 N E 2d 
684, 687, 132 Ohio St 655 
Pa.—Fox v. Commissioners, 1 Pa.Co 
197. 

91. Wis —Lamasco Realty Co v 
City of Milwaukee, 8 N W 2d 372, 
242 Wis. 357, rehearing denied 8 
N W 2d 865, 242 Wis. 357. 

61 C J p 384 note 33. 

Special and local assessments 
Wis —Lamasco Realty Co. v. City 
of Milwaukee, supra. 

61 C.J. p 384 note 33 [a]. 

98. Ohio — Corpus Juris quoted in 

State ex rel. Struble v. Davis, 9 N. 
E 2d 684, 687, 132 Ohio St. 555. 

61 C J. p 384 note 28. 

Public us# 

In determining whether object for 
which taxes are assessed is public 
or private use, courts must be gov¬ 
erned mainly by course and usage 
of government, objects for which 
taxes have been customarily levied, 
and objects considered necessary for 
support and proper use of govern¬ 
ment, and whatever lawfully per¬ 
tains thereto and is sanctioned by 
time and people’s acquiescence may 
be held a public use and proper for 
maintenance of good government, so 
as to warrant exemption from taxa¬ 
tion.—Forman Schools v. Town of 
Litchfield, 64 A.2d 710, 134 Conn. 1. 
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of the protective power, is required, 93 since the 
validity of special exemptions is determinable not 
a9 a question of taxation, but as an exercise of the 
protective power. 94 

While a municipal corporation has no inherent 
power to grant a tax exemption, as discussed in 
Municipal Corporations § 2007, the legislature, un¬ 
less constitutional requirements forbid, 96 may dele¬ 
gate the power to make particular exemptions to a 
municipal corporation, as discussed in Constitutional 
Law § 140. However, constitutional limitations of 
the legislative power to exempt have been held to 
preclude the legislature from delegating to a mu¬ 
nicipal corporation any general power to exempt 
from taxation, 96 although, under statutory author¬ 
ization, a covenant in a mortgage securing revenue 
bonds issued by a municipal corporation that the 
bonds and income therefrom should be exempt 
from all taxation in the state has been held not in¬ 
valid. 97 Furthermore, a mere executive or admin¬ 
istrative officer cannot exempt property from the 
payment of taxes, 98 and, in accordance with the 
general rules with respect to the delegation of legis¬ 
lative power to tax to executive or administrative 


agencies or officers, as discussed in Constitutional 
Law § 138 b (24), the legislature cannot delegate 
to executive or administrative agencies or officers 
the power to exempt from taxation or to exercise 
uncontrolled discretion with respect to exemption, 99 
and as far as the power may be delegated, the 
delegation must be regulated by some definition of 
policy and purpose. 1 The power may not be dele¬ 
gated or surrendered to a corporation which is not 
a governmental agency of the state. 2 

Congress, acting within the limits of the federal 
Constitution, has power to exempt, 3 but outside 
those limits the power does not exist. 4 

Creation. Since, as discussed supra § 215, as an 
exemption exists only by virtue of constitutional 
or statutory provisions, an exemption must be 
created or conferred in clear and plain language, 6 
and ordinarily cannot be made out by inference or 
implication, as considered infra § 227. Thus, it 
has been held that the enumeration of certain kinds 
of property liable to taxation cannot be properly 
construed as exempting other species of property 
not enumerated, 6 although it has also been held 
that the legislature may grant exemptions either 


93. N H —In re Opinion of the Jus¬ 
tices, 65 A 2d 700, 95 NH 548- 
Trustees of Phillip*? Exeter Acad¬ 
emy v Exeter, 27 A 2d 5C9, 90 NH 
472—Eyers Woolen Co v Town of 
Gilsum, 146 A 511, 84 NH 1, 64 
A.LR. 1196—In re Opinion of the 
Justices, 138 A 284, 82 N H 561 

94. NH—In re Opinion of the Jus¬ 
tices, 66 A 2d 700, 95 N H 548- 
Trustees of Phillips Exeter Acad¬ 
emy v Exeter, 27 A 2d 569, 90 
NH 472—Eyers Woolen Co v 
Town of Gilsum, 146 A 611, 84 N 
H 1, 64 ALR 1196 
Charities may be granted tax ex¬ 
emptions in special instances, as well 
as under general formulas—Trus¬ 
tees of Phillips Exeter Academy v. 
Exeter, 33 A 2d 665, 92 N H 473 
Private benefit through exemption 

Legislature cannot exercise or 
delegate its taxing power for private 
benefit through indirect expedient of 
exemption —In re Opinion of the 
Justices. 190 A. 426, 88 NH. 484 
Validity distinct from revooability 
Validity of special exemption from 
taxation is distinct from question of 
legislative right to revoke or ter¬ 
minate exemption at any time — 
Trustees of Phillips Exeter Academy 
v Exeter, 27 A 2d 669, 90 N.H. 472. 
Speoial exemptions held valid as 
within public purpose 
N.H.—In re Opinion of the Justices, 
66 A.2d 700, 96 NH. 548—Trustees 
of Phillips Exeter Academy v. Exe¬ 
ter, 27 A 2d 569, 90 N.H. 472—In re 

84 C.J.S —27 


Opinion of the Justices, 190 A 801, 
88 NH 600—In re Opinion of the 
Justices, 178 A. 126, 87 NH 490 

Special exemptions held invalid as 
not within public purpose 

N.H —Eyers Woolen Co v Town of 
Gilsum, 146 A. 511, 84 N.H. 1, 64 
HR 1196. 

95. Pa.—Sinnemahoning Iron, etc, 
Co. v. Shaffer, 14 Pa.Dist 368 

61 C J. p 385 note 36 

98. Fla.—St Lucie Estates v Ash¬ 
ley, 141 So 738, 105 Fla. 534 

97. Ala.—Newberry v City of An¬ 
dalusia, 57 So.2d 629, 257 Ala. 49 

98. Me —Smith v. Bodflsh, 27 Me 
289 

99. Mich —City of Detroit v. De¬ 
troit Commercial College, 33 N.W. 
2d 737, 322 Mich. 142. 

N.H —Trustees of Phillips Exeter 
Academy v. Exeter, 83 A.2d 665, 
92 N.H. 473. 

1. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra. 

8. Tenn.—Cumberland University of 
Golladay, 274 SW. 536, 152 Tenn. 
82. 

3. U.S.—Federal Land Bank v. Bis¬ 
marck Lumber Co., N D., 62 S.Ct. 
1, 814 U.S. 95, 86 L Ed. 65—Pitt¬ 
man v. Home Owners* Loan Corp. 
of Washington, Md., 60 S Ct. 15, 
808 U.S. 21, 84 LEd 11, 124 A.LR. 
1263—U. S. v. Wright, C.C.AN.C., 
53 F.2d 300, certiorari denied 
Wright v. U. S, 52 S.Ct 812, 285 
U S. 539, 76 L.Ed. 932. 
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Cal —M G West Co v Johnson, 66 
P 2d 1211, 20 Cal App 2d 95, certio¬ 
rari denied and appeal dismissed 
Johnson v M G iWest Co., 68 S.Ct. 
45, 302 US 638, 82 L Ed 497, re¬ 
hearing denied 58 S Ct. 625, 303 
US 666, 82 LEd 1123. 

Ga—City of Atlanta v Stokes, 165 
SE 270. 175 Ga. 201. 

Miss —Mississippi State Tax Com¬ 
mission v Brown, 195 So 465, 188 
Miss. 483, 127 ALR 919—De 

Baum v Hulett Undertaking Co, 
153 So 513, 169 Miss 488. 

61 C.J p 385 note 39. 

Estoppel not shown. 

Fact that congress authorized pay¬ 
ment of state taxes for many years 
on lands owned by Eastern Band of 
Cherokee Indians in its corporate ca¬ 
pacity was held not to estop congress 
subsequently to exempt property 
from taxation when property was 
conveyed to United States in trust 
for Indians.—U. S. v. Wright, C.CA. 
NC, 53 F.2d 300, certiorari denied 
Wright v. U. S, 62 S.Ct 812. 285 U.S. 
539, 76 L.Ed 932. 

4 . U S.—U. S. v. Swain County, D.C. 

NC., 46 F.2d 99 
61 C.J. p 385 note 40. 

8. N.T.—Bush Terminal Co. v. City 
of New York, 26 N.E.2d 269, 283 
NY. 806. 

Ohio.—Application of American Le¬ 
gion, 86 N.E.2d 467, 151 Ohio St. 
404. 

6. Mont—Hope Mining Co. v. Ken- 
non, 8 Mont. 35. 
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in express terms or by omitting certain property 
from the catalogue of taxable property. 7 However, 
the words and form used in granting the exemption 
are not important, since if, in their essence, they 
create 'an exemption, or the equivalent qf an ex¬ 
emption, the immunity from tax liability neces¬ 
sarily follows. 8 

§ 217. Surrender of Power to Exempt 

The power of exemption can be surrendered or dimin¬ 
ished only In plain and explicit terms. 

The power of exemption can be surrendered or 
diminished only in plain and explicit terms. 8 

§ 218. Constitutional Provisions 

Exemptions from taxation may be created directly by 
the state constitution. 


84 C.J.& 

Exemptions from taxation may be created direct- 
i ly by the state constitution,* 0 as where constitutional 
provisions declarq that certain classes of property, 
such as public property, homesteads, or property 
belonging to charitable, educational, or religious in¬ 
stitutions, shall be exempt from taxation. 1 * Unless 
such organic exemptions violate paramount federal 
law, 12 they are controlling, 18 and qualify existing 
taxing power, 14 although they do not affect the 
power of the legislature to fix the situs of particular 
kinds of property even though such legislation may 
have the effect of withdrawing certain property 
from taxation. 16 

The legislature may not impair, limit, or destroy 
the rights created by such constitutional provisions, 
or enlarge or extend the exemptions created, 16 or 
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7. N.H.—City of Keene v. Town of 
Roxbury, 81 A.2d 439. 97 N H. 82- 
In re Opinion of the Justices, 65 
A.2d 700, 96 N.H. 648—Havens v. 
Attorney General, 14 A 2d 636, 91 

N.H. 116—Town of Keene v Town 
of Roxbury. 126 A. 7. 81 N.H. 832 

8. La.—Meyers v. Flournoy, 25 So 
2d 601, 209 La. 812—Hibernia Nat. 
Bank in New Orleans v. Louisiana 
Tax Commission, 196 So. 16, 196 
La. 43. 

9 . Or.—In re Blagen’s Estate, 23 
P.2d 917, 144 Or 67. 

10. Fla.—Fleischer Studios v. Pax- 
son, 2 So 2d 293, 147 Fla. 100. 

Mont—Rutherford v. City of Great 
Falls, 86 P 2d 666, 107 Mont. 612 
Wash—Puget Sound Power & Light 
Co. v Cowlitz County. 234 P.2d 
606. 38 Wash.2d 907. 

Self-executing provisions of consti¬ 
tution relating to tax exemptions 
see Constitutional Law 9 65. 
Purpose of amendment to state 
constitution exempting property of 
certain industrial plants from all 
taxation for a limited period, and of 
amendment exempting property of 
motion picture studios from ad va¬ 
lorem taxation for a limited period, 
is primarily to induce new enterpris¬ 
es and industries to be established In 
different parts of state where they 
can be successfully operated for 
growth, development, and genera] 
welfare of state.—^Fleischer Studios 
▼. Paxson, 2 So 2d 293, 147 Fla. 100* 

XI* Mont.—Cruse v. Fischl, 176 P. 
878, 55 Mont. 268. 

1ft. Fla.—Fleischer Studios V. Pax- 
son, 2 So.2d £93, 147 Fla, 100—, 
Long v. St. John# 170 So. 817, 136 
Fla. 1, 109 ALR. 809—Gray v. 
Winthrop, 156 So. 170,-115 Fla. 731, 
94 A.L*R. 804. 

Contractual obligations 
Mlxjn.—Trustees of Hamline Univer¬ 
sity ▼. Peacock, 14 N,W.2d 773, 217 


Minn. 399, certiorari denied 65 S.Ct 
73, 323 U.S. 741. 89 L Ed. 693 
Homestead amendment 

(1) Statutory provision for levy* 
ing of tax to retire county bonds, and 
constitutional provision that rate 
should be uniform became part of 
bond contract making such levy of 
tax at uniform rate effective against 
all property, notwithstanding subse¬ 
quent constitutional provision ex¬ 
empted homestead property from ad 
valorem taxation—State ex rel 
Long v. Carey, 164 So. 199, 121 Fla 
516. 

(2) Words “exempt from all tax¬ 
ation,” in proposed constitutional 
amendment, exempting specified 
homesteads from taxation, was held 
to mean exempted from all taxation 
when not restrained by federal con¬ 
stitution—Gray v Winthrop, 166 So 
270, 115 Fla. 721, 94 A.L.R. 804- 
Gray v. Moss, 156 So. 262, 115 Fla. 
701 

(3) Constitutional amendment ex¬ 
empting from taxation homestead 
property of less than certain valua¬ 
tion was held unconstitutional in so 
far as it might prohibit levy, assess¬ 
ment, and collection of taxes on Such 
homesteads for payment of interest 
and principal of bonds issued by spe¬ 
cial tax school district prior to adop¬ 
tion of amendment until some other 
adequate fund should be legally sub¬ 
stituted for that lost by exemption 
—State ex rel. Sovereign Camp, W. 

O. W., v. Boring, 184 So. 869, 121 Fla. 
781—State ex rel. Woman’s Ben. 
Ass’n v. Port of Palm Beach Dist, 
164 So 851, 121 Fla. 746. 

IS. Fla.—Fleischer Studios v. Pax- 
son, 3 So.2d 293, 147 Fla. 100- 
Long v, St John, 170 Sb. 317, 126 
Fla, 1, 100 A.L.R 809-^-GrXir V. 
Wtnthrop, 158 So. 270, 116 Fla. 721, 
94 A.L.& 804. 

X&, Fla.—Fleischer Studios v Pax- 
son, 2 So.2d 298, £47 Fla. 100. 


Exempt property not subject to taxa¬ 
tion 

Kan—State ex rel Fatzer v Board 
of Regents of State of Kansas, 207 

P.2d 373, 167 Kan 687. 

Okl —Sands Springs Home v. State, 
32 P 2d 928, 168 Okl 323. 

Tex.—Lower Colorado River Author¬ 
ity v. Chemical Bank & Trust Co., 
190 SW.2d 48, 144 Tex. 826. 

15. Ky.—City of Henderson v. Bar¬ 
rett’s Ex’r, 163 S.W. 992, 162 Ky 

648. 

16. Ariz —State v Allred, 195 P 2d 
163, 67 Ariz 320. 4 A.L R 2d 736- 
Miners & Merchants Bank v. Board 
Of Sup’rs of Cochise County, 101 
P 2d 461, 65 Ariz 357. followed in 
City of Douglas v. Powell, 101 P 2d 
466, 65 Ariz 367, and Tilton v. 
Board of Sup’rs of Yavapai Coun¬ 
ty, 103 P 2d 960, 55 Ariz. 603. 

Cal —Pasadena University v. Los 
Angeles County, 214 P 868. 190 Cal 
786—Pasadena Playhouse Ass’n v 
Los Angeles County, 169 P.2d 679, 
69 Cal.App.2d 611—St. John's 
Church v. Los Angeles County, 42 
P 2d 1093, 5 Cal.App 2d 235 

Fla —Sparkman v. State ex rel. 
Scott, 58 So 2d 431—State ex rel 
Burbrldgs v. St John, 197 So. 181, 
143 Fla. 644, supplemented 197 So 

649, 143 Fla. 876—Steuart v State 
ex rel. Dolcimasoolo, 161 So. 878, 
119 Fla. 117. 

La.—Warren County, Mies. v. Hester, 
64 So,2d 12, 219 La. 763, certiorari 
denied 72 S.Ct 167, 342 U.S. 877, 16 
L.Ed. 659—State ex rel. United 
Seamen's Service v. City of New 
Orleans. 36 So.2d 596# 309 La. 797— 
Flournoy v. First Nat Bank of 
Shreveport 8 8o.2d 244, 197 La. 
1067—Hibernia Nat Bank in New 
Orleans v. Louisiana Tax Commis¬ 
sion, 196 So 15, 195 La. 43—New 
Orleans Securities Co. v. City of 
New Orleans, 139 So. 635# 179 La 
1097—Southland Inv. Co# v. Jeter, 
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impose any new or additional conditions as a pre¬ 
requisite to the exemption granted by the consti¬ 
tution, 17 although under a constitutional provision 
calling for specified tax exemptions unless other¬ 
wise provided by general law, it has been held 
that the legislature has the power to limit, modify, 
or abolish the constitutional exemptions. 1 * The 
legislature may prescribe a reasonable procedure 
to determine whether a claimant is entitled to the 
constitutional exemption in accordance with the con¬ 
stitutional terms and conditions. 19 

General rules with respect to the operation of 
constitutional provisions, discussed in Constitutional 
Law §§ 12-75, have been applied to constitutional 
provisions relating to tax exemptions. 20 According¬ 


ly, the intent of the people to grant the exemption, 
as expressed in the constitution, must be clear; 
otherwise the rule of construction that exemptions 
from taxation, whether constitutional or statutory, 
are to be strictly construed against the exemption 
and in favor of the right to tax will be applied, as 
discussed infra § 227. 

§ 219. - Grant of Authority to Exempt 

Various constitutional provisions have been held not 
to create exemptions, but to authorize the legislature to 
grant exemptions. 

Various constitutional provisions have been held 
not to create exemptions, but to authorize the legis¬ 
lature to grant exemptions, 21 such as exemptions to 


120 So. 722, 171 La. 106—First Nat. 
Bank of Shreveport v. Board of Re¬ 
viewers. 6 So. 408, 41 La.Ann. 181 
Mo —State ex rel. Jones v Brown, 
02 S W.2d 718, 838 Mo. 448 
Okl.—County Assessor, Oklahoma 
County, v. United Broth, of Car¬ 
penters & Joiners of America, Lo¬ 
cal No 320, 211 P 2d 700, 202 Okl. 
162—Board of Equalization of Tul¬ 
sa County v Tulsa Pythian Benev. 
Ass'n of Tulsa, 158 P 2d 904, 195 
Okl. 458—Gibson v. Phillips Uni¬ 
versity. 168 P 2d 901, 195 Okl 456 
Tex.—City of Abilene v. State, Civ. 
App., 113 8.W2d 631, error dis¬ 
missed. 

17. N.C —Town of Weaverville v. 
Hobbs. 194 SE 860, 212 N.C. 684. 

61 C.J. p 385 note 50. 

18. Colo.—McQlone v. First Baptist 
Church of Denver. 50 P.2d 547, 97 
Colo. 427. 

19. Ga.—Duncan v. Proctor, 24 S.B. 
2d 791, 195 Ga. 499. 

Definition 

Under constitutional provision ex¬ 
empting from taxation the property 
of any educational institution of col¬ 
legiate grade, legislature did not ex¬ 
ceed its power in supplying a defini¬ 
tion which would exclude a school 
of nursing conducted as an incident 
to hospital operations —Lutheran 
Hospital Soc. of Southern California 
v. Los Angeles County, 153 P.2d 841, 
25 Cal.2d 254. 

Homestead 

Statute providing manner of de¬ 
termining eligibility of applicant to 
claim homestead tax exemption was 
not violation of constitutional 
amendment providing for exemption, 
which did not grant vested right to 
exemption but merely provided that 
its value should be determined ac¬ 
cording to regulations prescribed by 
law.—Duncan v. PrOctor, 24 S.E.2d 
791, 195 Ga. 409. 

Xa Arizona 

(1) It had been held that a fail¬ 
ure to comply with statutory provi- j 


sions with respect to the assertion of 
a constitutional exemption claim 
could not be made by the legislature 
to constitute a waiver.—Evans v 
Hal las, 167 P.2d 94. 64 Arlz 142—Cal¬ 
houn v. Flynn, 289 P. 157, 37 Ariz 
62. 

(2) However, subsequent decision 
overruled portions of Calhoun v. 
Flynn, supra, and Evans v. Hal las, 
supra, in conflict and held that legis¬ 
lature had power to provide proce¬ 
dure for assertion of claim with 
waiver as penalty for noncompliance. 
—'State v. Allred. 195 P.2d 163, 67 
Arlz 320, 4 ALR.2d 735 
Za California 

(1) It had been held that since 
statute cannot make constitutional 
exemptions dependent on conditions 
not imposed by constitution, statute 
providing for waiver of exemption on 
failure to comply with procedure for 
claiming exemption was ineffective. 
—St. John’s Church v. Los Angeles 
County, 42 P.2d 1093, 5 Cal.App 2d 
235. 

(2) However, subsequent supreme 
court decision disapproved holding in 
St. John’s Church v. Los Angeles 
County, supra, and held that such a 
statute was a valid and reasonable 
regulation and not an invalid limita¬ 
tion or restriction on constitutional 
exemption right—Chesney v Byram, 
101 P.2d 1106, 15 Cal 2d 460 

(3) Accordingly, text rule is fol¬ 
lowed in California.—Lutheran Hos¬ 
pital Soc. of Southern California v. 
Los Angeles County, 153 P 2d 341, 25 
Cal.2d 254. 

90. Repeal of statute 

Constitutional provision covering 
whole subject of exemption from 
taxation was held to have repealed 
territorial statute on subject.—Al¬ 
buquerque Alumnae Ass'n of Kappa 
Kappa Gamma Fraternity v. Tierney, 
20 P.2d 267, 37 N.M. 156. 

2X. Ill.—People ex rel. Lawless v. 

City of Quincy, 69 N.fi 2d 892, 395 

HI. 190-—Krause v. Peoria Housing 
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Authority, 19 N.B.2d 193, 370 Ill 
366. 

Mont.—Henderson v. City of Missou¬ 
la, 79 P.2d 547, 106 Mont 596, 116 
A.L.R. 1425. 

Ohio —Bennett v. Evatt 62 N E.2d 
345, 145 Ohio St 587—Zangerle v 
City of Cleveland, Division of Mu¬ 
nicipal Transp., 61 N.E.2d 720, 145 
Ohio St 347. 

Pa.—City of New Castle v. Lawrence 
County, 44 A 2d 589, 363 Pa. 176- 
School Dist. of Pittsburgh v. Al¬ 
legheny County, 31 A 2d 707, 347 
Pa. 101—Commonwealth v. Dau¬ 
phin County, 6 A 2d 870, 835 Pa. 
177—Appeal of Rieck-McJunkin 
Dairy Co.. 39 A 2d 269, 166 Pa. 
Super. 9—Baptist Church v City 
of Pittsburgh, Com,Pl., 88 Pittsb. 
Leg.J. 477 

S D.—State ex rel Bottum v Knudt- 
son, 276 NW 150, 65 S D 647 
W.Va.—Central Realty Co v. Martin, 
30 S E 2d 720, 126 WVa. 915 
Limitation of general power 

(1) Particular constitutional pro¬ 
vision has been held not a grant of 
power but a limitation on general 
power to grant exemption to real 
property—Zangerle v. City of Cleve¬ 
land, Division of Municipal Transp., 
61 N E.2d 720, 145 Ohio St. 347. 

(2) As such a provision is limita-* 
tion only on power to exempt real 
property, it does not limit power re¬ 
garding exemption of personal prop¬ 
erty.—New Orphans' Asylum of Col¬ 
ored Children of Cincinnati v. Board 
of Tax Appeals, 80 N.E.2d 761, 150 
Ohio St. 219—Zangerle v. City of 
Cleveland, Division of Municipal 
Transp., supra. 

Xa Kentucky 

(1) Mere right to classify prop¬ 
erty for purposes of taxation does 
not Include right to exempt from 
taxation when there are constitu¬ 
tional provisions against such ex¬ 
emption.—Martin v. High Splint Coal 
Co., 103 S.W.2d 711, 268 Ky. 11. 

(2) Language of constitutional 
amendment empowering the legisla- 
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public property, or property belonging to charitable, 
educational, or religious institutions. 22 Under such 
constitutional provisions, the power of the legisla¬ 
ture depends on the provisions in question, 23 and, 
thus, where the constitution provides that the legis¬ 
lature may exempt any or all classes of personal 
property from taxation, the power to exempt partic¬ 
ular classes of such property from taxation belongs 
exclusively to the legislature. 24 Under some pro¬ 
visions the power of exemption is exercisable in 
whole or in part, or not at all, as the legislature in 
its wisdom may determine. 25 Except to the extent 
that a constitutional provision granting tax exemp¬ 
tions is self-executing, the legislature, having the 


power to create such exemptions under the consti¬ 
tutional grant, has the power to limit or qualify 
them, 26 or revoke them, as discussed infra § 239, 
and may prescribe a procedure for the determina¬ 
tion of exemptions claims, 27 or state the conditions 
under which the exemptions are allowed, 28 or 
establish reasonable criteria for the exemptions. 22 

Although, in construing constitutional provisions 
granting or limiting power to exempt, it has been 
stated that exemptions must be strictly construed 
as to the power of the legislature to enact them, 30 
general rules with respect to construction and op¬ 
eration of constitutional provisions have been ap¬ 
plied, 31 and, thus, where express power is granted 


ture to divide property Into classes 
and to determine what classes of 
property shall be subject to local 
taxation justified conclusion that it 
was not intention of legislature in 
submitting amendment, or of people 
in approving it, to provide for ex¬ 
emption of any property theretofore 
subject to state taxation—Martin v. 
High Splint Coal Co., supra. 

(S) Earlier decisions construing 
constitutional amendment held that 
power to classify gave Implied pow¬ 
er to exempt from local taxation — 
City of Owensboro v Dark Tobacco 
Growers* Ass'n, 300 S W 350, 222 Ky. 
164—Kentucky & West Virginia 
Power Co v. Holliday, 287 S W. 212, 
216 Ky. 78. 

98. Ill.—People ex rel Lawless v 
City of Quincy, 69 N.E.2d 892, 395 
Ill. 190 

Ind—Grand Lodge Hall Ass'n, I. O 
O, F, v. Moore, 70 N E.2d 19, 224 
Ind. 675, 173 A.L R. 6, affirmed 67 
SCt. 1088, 330 U.S 808, 91 L Ed. 
1265, rehearing denied 67 S Ct 
1201, 331 US. 864, 91 L Ed 1869 
Pa.—Board of Christian Education 
of Presbyterian Church in U. S v. 
School Diet. of City of Philadel¬ 
phia, 91 A.2d 372, 171 PaSuper. 
610. 

Tenn —Knoxville Housing Authority 
v City of Knoxville, 123 S.W,2d 
1085, 174 Tenn. 76. 

Va.—City of Newport News v War¬ 
wick County, 166 S E. 670, 169 Va. 
671, rehearing denied and supple¬ 
mented 167 S.E. 683, 159 Va. 571, 
and followed in City of Newport 
News v. York County, 168 S E. 927, 
160 Va. 350 
Purpose 

Purpose of constitutional provision 
exempting from taxation property 
of corporation held and used exclu¬ 
sively for religious, scientific, muni¬ 
cipal, educational, literary, or chari¬ 
table purposes was to forbid grant¬ 
ing of Statutory exemptions of cor¬ 
porate property from taxation.— 
Lummus v. Florida Adirondack 
School, 168 So. 232, 123 Fla, 810, fol¬ 


lowed in Lummus v Miami Military 
Academy, 168 So 241, 123 Fla. 832 
S3* Idaho —State v. Leonardson, 9 
P.2d 1028. 51 Idaho 646. 

84. ND—Elsenzimmer v Bell, 82 
N W 2d 891, 75 ND 733 

25. Ariz —Conrad v Maricopa Coun¬ 
ty, 12 P 2d 613, 40 Ariz 390 

Mont—Bank of Miles City v. Custer 
County, 19 P.2d 885, 93 Mont. 291. 
N C —Sparrow v. Beaufort College, 
19 S E 2d 861, 221 N.C 222—Sir 
Walter Lodge No 411, I O O F, 
v Swain, 9 S E 2d 365, 217 NC 
632—Nash v. Board of Com’rs of 
St Pauls, 190 SE 475, 211 N.C 
301. 

26 . Okl —County Assessor, Oklaho¬ 
ma County v. United Broth of Car¬ 
penters & Joiners of America, Lo¬ 
cal No. 329, 211 P.2d 790, 202 Okl 
162. 

27 . NM- Dillard v New Mexico 
State Tax Commission, 201 P 2d 
345, 63 N.M 12. 

Procedure held valid 

Statutory provision, requiring 
county assessors to prepare annual 
lists of war veterans entitled to ex¬ 
emption of their property from taxa¬ 
tion to be given prima facie effect 
and requiring district courts to re¬ 
quire assessors to insert names omit¬ 
ted from lists on proper proof of 
right to exemption of persons peti¬ 
tioning therefor before delivery of 
tax roll to county treasurer, was 
within legislative discretion as mere¬ 
ly carrying out constitutional provi¬ 
sion imposing burden on exemption 
claimant to prove his ownership of 
property and statutory provision au¬ 
thorizing assessors to require such 
proof —Dillard v. New Mexico State 
Tax Commission, supra. 

96. Fla—Miller v. Dose, 46 So. 2d 
868. 

29. Fla— State ex rel. Cragor Co. v. 
Doss, 8 So. 2d 15. 150 Fla 486- 
State ex rel. Burbridge v. St. John, 
197 So. 131, 143 £?a 544. supple¬ 
mented 197 So. 549, 143 Fla 876— 
Lummus v. Florida Adirondack 
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School, 168 So 232, 123 Fla 810, 
followed in Lummus v. Miami 
Military Academy, 168 So 241, 123 
Fla 832 

WVa—Central Realty Co v Martin, 
30 S E 2d 720, 126 WVa 915— 
Prichard v County Court of Ka¬ 
nawha County, 155 SE 542, 109 W 
Va 479. 

Alternate procedure 

Under constitutional provision ex¬ 
empting from taxation property of 
corporation held and exclusively used 
for educational purposes, legislature 
can define "educational purposes" 
and thereby prescribe that class of 
property which may come within ex¬ 
emption, or legislature can exempt 
all property held and used exclusive¬ 
ly for educational purposes and leave 
it to judicial construction to deter¬ 
mine whether or not purpose for 
which property Is held and used is 
an “educational purpose *'—Lummus 
v. Florida Adirondack School, 168 
So. 232, 123 Fla 810, followed in 
Lummus v Miami Military Academy, 
168 So. 241, 123 Fla 832. 

30. Tex.—Jones v. Williams, 45 S 
W8d 130, 121 Tex. 94, 79 A.L R 
983—McGruder’s Unknown Heirs 
v. State, Civ.App., 68 S.W.2d 619 

31. N.C—Sir Walter Lodge No 411, 
L O. O. F., v, Swain, 9 S.E 2d 365, 
217 N.C. 632. 

Striking words 

(1) Constitution authorizing ex¬ 
emption from taxation to enoourage 
manufacturers and other new enter¬ 
prises was not ambiguous, so as to 
justify striking out of word “other". 
—Memphis Natural Gas Co. v. Gully, 
D.C.Miss., 8 F.Supp. 169, modified on 
other grounds, C.C.A., Gully v. Mem¬ 
phis Natural Gas Co., 82 F.2d 150, 
certiorari denied Memphis Natural 
Gas Co. v. Gully, 56 S,Ct 956. 298 
U.S. 688, 80 L.Ed. 1407, and Gully v. 
Memphis Natural Gas Co., 66 S.Ct 
958, 298 U.S. 688, 80 L.Ed. 1407—In¬ 
terstate Natural Gas Co. v. Gully, P. 
C.Miss., 4 F.Supp. 697, reversed on 
other grounds Gully t. Interstate 
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to the legislature with respect to a particular ex¬ 
emption, the power will not be restricted by read¬ 
ing into the words granting it words which are not 
there, nor without proof will it be confined to a 
narrow channel of meaning, granting a limited pow¬ 
er, when a broader power is implicit in the terms 
used. 82 Furthermore, as such a provision does not 
of itself grant any exemption, it does not affect or 
repeal exemptions already existing in the absence of 
intent on the part of the framers of the constitution 
that it should operate as a repeal of existing exemp¬ 
tions. 88 


§ 220. -Requirements, Prohibitions, and 

Restrictions in General 

Various constitutional provisions rsstrlct or limit the 
power of the legislature with respect to exemptions from 
taxation. 

Although some constitutional provisions have 
been held not to constitute a restriction or limita¬ 
tion on the power of the legislature to exempt from 
taxation, 84 various constitutional provisions restrict 
or limit the power of the legislature with respect to 
exemptions, 85 such as provisions restricting exemp- 


Natural Gas Co, 64 S Ct 565, 292 
U.S 16. 78 L.Ed 1088 

(2) Word “exclusively” may not 
be read out of the constitutional pro¬ 
vision that general laws may be 
passed to exempt from taxation pub¬ 
lic property used exclusively for any 
public purpose, and any statute 
which Intentionally disregards such 
feature is unconstitutional —Colum¬ 
bus Metropolitan Housing Authority 
v Thatcher. 42 N.E 2d 437, 140 Ohio 
St 38. 

Amendment 

Constitutional amendment author¬ 
izing legislature to determine what 
classes of property shall be taxable 
or exempt from taxation abrogated 
limitation in same article that all 
laws exempting property from taxa¬ 
tion other than therein enumerated 
should be void —Egan Independent 
Consol. School Dist No 1 of Moody 
County v Minnehaha County. 270 N 
W. 627. 65 SD 32, 108 ALR. 572. 
Meaning of language 

(1) Word “municipal.” as used in 
constitutional provision authorizing 
exemption of property used for mu¬ 
nicipal and certain other purposes 
from taxation, was not intended to be 
construed as including the same sub¬ 
ject matter as words “educational,” 
“literary,” and “charitable,” but was 
used in narrower sense as referring 
to cities, towns, or other govern¬ 
mental units, although not limited 
thereto, and when so construed it 
permits exemption from taxation of 
property used for purposes of cities, 
towns, or other governmental units. 
—Chadwick v. City of Crawfords- 
ville, 24 N E.2d 937, 216 Ind 399, 129 
A.L.R. 469. 

(2) Word “used,” as employed in 
constitutional provision that the leg¬ 
islature may exempt from taxation 
public property “used” for public 
purposes, should not be construed to 
mean the same as continuously, un- 
terruptedly. or unremittently used.— 
City of Abilene v. State, Tex.Civ 
App., 11S S.W.2d 631, error dis¬ 
missed. 

(3) Phrase “municipal purposes” 
does not mean the same thing as 
“municipal property” and term is 


equivalent of “county purposes,” 
that is, an exemption for county pur¬ 
poses Is an exemption for municipal 
purposes if within scope of legiti¬ 
mate governmental purposes of a 
county for which the legislature may 
provide by law.—Byrd v. Lawrimore, 
47 S E 2d 728, 212 SC 281. 
Construction as a whole 

(1) Express grant of power to the 
legislature to provide for the exemp¬ 
tion from taxation of public prop¬ 
erty “used for public purposes” must 
be Interpreted in the light of the con¬ 
stitutional exemption of the “prop¬ 
erty of counties, cities and towns, 
owned and held only for public pur¬ 
poses ”—City of Abilene v. State, 
Tex Civ App., 113 S W.2d 631, error 
dismissed. 

(2) Section of the constitution 
purporting to specify the subjects of 
taxation which the legislature is au¬ 
thorized to exempt excludes from 
the subjects of authorized statutory 
exemptions those, the taxation or 
exemption of which is prohibited by 
the constitution—City of Abilene v 
State, supra. 

Practical sad settled construction 

Where legislature and executive 
officers treated business of cemetery 
company as being included within 
provision of constitution, exempting 
from taxation “such property as the 
General Assembly may deem neces¬ 
sary for school, religious and chari¬ 
table purposes,” and meaning of con¬ 
stitutional provision was in doubt, 
statute exempting cemetery from 
taxation under maxim, contempora- 
nea expositlo est fortissima in lege, 
was valid —People v Rosehill Ceme¬ 
tery Co., 21 N E 2d 766, 371 Ill. 510 

32 . N.M.—Flaska v. State. 177 P.2d 
174, 51 NM 13. 

33. Del.—Sayers v. Wilmington, etc., 
R Co., 49 A. 931, 19 Del. 249. 

61 C J. p 385 note 57. 

34 . Ala.—In re Opinions of the Jus¬ 
tices, 175 So. 690, 234 Ala. 358. 

Me—In re Opinion of the Justices, 
42 A.2d 47, 141 Me. 442. 

SC—Byrd v. Lawrimore, 47 S.E.2d 
728, 212 S.C. 281. 
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Release, remission, or extinguish¬ 
ment of state obligation or lia¬ 
bility 

Constitutional provision that no 
obligation or liability held or owned 
by the state shall be remitted, re¬ 
leased, diminished, or extinguished 
except by payment does not control 
power of legislature in selecting or 
exempting property of certain class¬ 
es from taxation, or curtail the pow¬ 
er of legislature in determining the 
sources of revenue for the several 
governmental needs —In re Opinions 
of the Justices, 175 So 690, 234 Ala. 
358. 

35. Fla.—L. Maxcy, Inc, v Federal 
Land Bank of Columbia, 150 So. 
248. Ill Fla. 116, reheard 151 So. 
276, 111 Fla. 116 

Neb—International Harvester Co v 
Douglas County, 20 N W 2d 620, 146 
Neb. 555. 

N C —Sparrow v. Beaufort County, 
19 S E 2d 861, 221 NC 222—Pied¬ 
mont Memorial Hospital v. Guil¬ 
ford County, 12 S E 2d 265, 218 N.C. 
673—Sir Walter Lodge No 411, I. 
O O F, v Swain, 9 S E 2d 365, 217 
NC 632 

Ohio —Application of American Le¬ 
gion, 86 N E 2d 467, 151 Ohio St 
404—Zangerle v City of Cleveland, 
Division of Municipal Tronsp, 61 
N E 2d 720. 145 Ohio St 347 
S C.—Trustees of Wofford College v. 
City of Spartanburg, 23 S.E.2d 9 , 
201 SC 315 
61 C.J p 386 note 62 
Equality and uniformity provision 
see infra $ 221. 

Acquisition of taxable property by 
municipal corporation 

(1) Purpose of constitutional 
amendment excepting property, lo¬ 
cated outside municipalities and sub¬ 
ject to taxation when acquired, from 
exemption from taxation, was to 
safeguard tax revenues of smaller 
communities.—City and County of 
San Francisco v. Alameda County, 
54 P 2d 462, 5 Cal.2d 243. 

(2) Water rights acquired by city 
and county outside municipality, 
from water company which had ac¬ 
quired rights from riparian owners, 
were “land” within constitutional 
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tions to property of a certain nature, ownership, or 
use, 86 prohibiting particular, exemptions, 87 provid¬ 
ing that all persons and property or particular class¬ 


es of persons or property shall be taxed, 88 or pro¬ 
viding that no property shall be exempt other than 
is provided in thd constitution. 38 , Statutes granting 


provision with respect to exceptions 
to exemption from taxation.—City 
and County of San Francisco v. Ala¬ 
meda County, supra. 

Ad valorem taxes 

Any intent or attempt, on part of 
the legislature, to grant an exemp¬ 
tion from any tax or assessment on 
real property, pursuant to constitu¬ 
tional provision exempting cemete¬ 
ries and property held for education¬ 
al, scientific, literary, charitable, or 
religious purposes from taxation, 
other than for ad valorem taxes, 
would be without constitutional au¬ 
thorisation.—Raleigh Cemetery Ass’n 
v. City of Raleigh, 70 S.E 2d 606, 235 
N.C. 500. 

Under constitution providing that 
no preference shall be given by law 
to any religion, religious institution 
cannot be classified for exemption 
from taxation according to creed.— 
State v. Alabama Educational 
Foundation, 163 So. 627, 281 Ala. 11. 
Judicial determination 
Since the legislature cannot alter 
or control litigation after final judg¬ 
ment. as discussed In Constitutional 
Law | 128 c (2), a statutory amend¬ 
ment attempting to change a Judicial 
determination of the tax status of 
property from nonexempt to exempt 
was unconstitutional.—Piedmont Me¬ 
morial Hospital v. Guilford County, 
20 S.E 2d 332. 221 N.C. 808. 

Taxes affected 

Section of constitution providing 
that laws may be passed exempting 
certain enumerated property relates 
to the taxation and exemption from 
taxation of realty and personalty 
only, and the language used has no 
application to an excise tax—State 
ex rel. Brunenk&nt v. Wallace, 30 
N.E.2d 696, 137 Ohio St. 379. 

36. Ill,—People ex rel Gill v. Trus¬ 
tees of Schools, 4 N.E.2d 16, 364 
Ill. 131 

Ind —Chadwick v. City of Craw- 
fordsville, 21 N.E.2d 937, 216 Ind. 
399, 129 UR. 469. 

Ohio —Zangerle v. City of Cleveland, 
Division of Municipal Transp., 61 
N.B.2d 720. 145 Ohio St. 347. 

Pa.—Atlas Metal Stamping Co. v 
City of Philadelphia, 60 Pa.Dist A 
Co. 78. 

Tex^-City of Abilene v. State, Civ. 
Appw, 113 S.W.2d 661, error dis¬ 
missed. 

P r o pert y used for municipal and 
other purposes 

(1) Constitutional provision per¬ 
mitting exemption from taxation of 
property used for municipal and cer¬ 
tain other purposes does not limit ax T 
emptbsn to municipalities authorised 


or established by the legislature.— 
Chadwick v. City of Crawfordsville, 

24 N.E 2d 937, 216 Ind. 399, 129 
L.R. 469. 

(2) Any property which municipal 
corporations may acquire, in exercise 
of their powers to accomplish public 
purposes, or as an incident thereto, 
may lawfully be exempted from tax¬ 
ation, since municipal corporations 
are authorized and designed to serve 
public purposes only.—Chadwick v. 
City of Crawfordsville, supra. 

(3) Under constitution authorizing 
legislature to grant tax exemption as 
to property used for municipal pur¬ 
poses, no restrictions are imposed as 
to where property must be located 
in order to enjoy the exemption.— 
Saunders v. City of Jacksonville, 25 
So 2d 648, 157 Fla. 240, followed In 

25 So.2d 655, 157 Fla. 253. 

VM 

(1) Constitutional provision giving 
legislature power to exempt from 
taxation property used for municipal, 
charitable, and certain other purposes 
was controlling in determining 
whether real estate belonging to 
trustees of a fraternal benefit organi¬ 
zation and an unincorporated frater¬ 
nal association was exempt from 
taxes.—State ex rel Cragor Co. v. 
Doss. 8 So.2d 15. 150 Fla. 486. 

(2) Purpose for which property is 
used is controlling in determining 
whether it may be exempted from 
taxation under constitutional provi¬ 
sion authorizing exemption of prop¬ 
erty used for municipal, educational, 
literary, scientific, religious, or char¬ 
itable purposes —Chadwick v. City of 
Crawfordsville, 24 N E 2d 937, 216 
Ind. 399, 129 A.LR. 469 

(3) Where use of property deter¬ 
mines right to grant exemption, leg¬ 
islature cannot confer on any par¬ 
ticular piece of property indelible 
Imprint of exemption from taxation 
—Stark v. Kreyling, 188 NE. 680, 
207 Ind. 128. 

(4) Revenue acts and exemptions 
contained therein must be regarded 
as limited by constitutional grant 
under which they were enacted, and 
exemptions are not allowed sub re¬ 
leases in personam, but are confined 
to releases in rem based on the pur¬ 
pose for which the res is held.— 
Rockingham County v. Board of 
Trustees of Elon College, 13 S.E 2d 
618, 219 N.C. 842. 

37. Ala.—State v. Guaranty Sav. 

Building A Loan Ass n, 144 So. 104, 

225 Ala. 481, 86 A.L.R. 819. 
Mont.~~State v. North American Car 

Corp., 164 P.2d 161, 118 Mont. 183— 

Mills v. State Board of Equaliza¬ 
tion, 83 P.2d 568, 97 Mont 13. 


38. Nev.— Corpus Juris cited lx 
State v. Second Judicial Diet. Court 
of Nevada, 48 P.2d 178, 178, 66 Nev. 
38. 

Tex.—Graham v. City of Fort Worth, 
Civ.App„ 75 S.W.2d 980, error re¬ 
fuged. 

61 C.J. p 885 note 60. 

Purpose 

Constitutional provision that prop¬ 
erty of corporations, if legislature so 
enacts, shall be subject to taxation 
unless held and used exclusively for 
religious or other designated pur¬ 
poses was designed to cover property 
of certain corporations for pro At 
which had been enjoying exemptions 
from taxation —State ex rel. Cragor 
Co. v. Doss, 6 So.2d 17, 150 Fla. 491. 
33. Ark.—Missouri Pac. Hospital 
Ass*n v. Pulaski County, 199 SW 
2d 329, 211 Ark 9—Brodle v. Fitz¬ 
gerald, 22 SW. 29, 57 Ark. 445. 

La.—Warren County v. Hester, 64 So 
2d 12, 219 La. 763, certiorari denied 
72 S.Ct 167, 342 U S 877. 96 L Ed 
659—State ex rel United Seamen's 
Service v City of New Orleans, 25 
So 2d 596, 209 La. 797—Hibernia 
Nat. Bank in New Orleans v 
Louisiana Tax Commission, 196 
So. 15, 195 La. 43—State ex rel 
Porterle v. Housing Authority of 
New Orleans, 182 So. 725, 190 La. 
710—New Orleans Securities Co. v 
City of New Orleans, 139 So. 636, 
173 La. 1097—Southland Inv. Co 
v. Jeter, 129 So. 722, 171 La. 106— 
First Nat Bank of Shreveport v. 
Board of Reviewers, 5 So. 408, 41 
La. Ann. 181. 

Okl.—County Assessor, Oklahoma 
County v. United Broth, of Carpen¬ 
ters A Joiners of America, Local 
No. 329, 211 P.2d 790, 202 Okl. 162 
—Love v. Silverthorn, 101 P.2d 254, 
187 Okl. 114, 129 A.L.R. 676. 

Tex—City of Abilene v. State, Civ. 
App., 113 S.W.2d 631, error dis¬ 
missed. 

61 C.J. p 886 note 63. 

Under sueh a provision right of 
exemption must be found In the con¬ 
stitution, rather than in statute 
adopted thereunder —Missouri Pac. 
Hospital Ass'n v. Pulaski County, 199 
S.W.2d 329. 211 Ark. 9—Brodie v. 
Fitzgerald, 22 S.W. 29, 67 Ark. 445 
Taxes affected 

(1) Section of constitution forbid¬ 
ding exemption of property from 
taxation except for Specific purposes 
applies only to property taxes under 
general levy.—►Benner-Coryell Lum¬ 
ber Co. v. Indiana Unemployment 
Compensation Board, 29 N.B.2d 776, 
218 Ind. 20, certiorari denied Indiana 
Unemployment Compensation Board 
v. Benner-Coryell Lumber Co., 61 fL 
Ct 741, 312 JJ.S, 498, 85 L.ffid. 1129— 
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exemptions which are violative of such constitu¬ 
tional provisions are void, 40 and various statutes 
granting exemptions of real property, 41 public prop¬ 
erty, 42 property of a war veteran's wife, 43 property 
devoted to charitable, educational, or religious us¬ 
es, 44 property of irrigation districts, 45 or revenue 
bonds 46 have been held void. 

Conversely, statutes granting exemptions, which 


do not exceed the constitutional limitations on the 
power of the legislature to grant exemptions, or 
which are not within the terms of the constitutional 
prohibitions or restrictions, or which do not violate 
constitutional requirements, prohibitions, and re¬ 
strictions, are valid. 47 Accordingly, statutes grant¬ 
ing exemptions of public property, such as that 
owned by the federal government, state, county, or 
a municipal corporation, 4 8 or exemptions granted to 


Miles v. Department of Treasury, 199 
N.E. 372, 209 Ind. 172, 101 ALR 
1359, appeal dismissed Miles v. De¬ 
partment of Treasury of State of 
Indiana, 66 S.Ct. 750, 298 U S 640, 80 
L Ed. 1372. 

(2) Exemption contemplated by 
constitutional prohibition forbidding 
exemption of property from taxation 
is an exemption from all taxation in 
any form —Turco Paint & Varnish 
Co. v, K&lodner, 184 A. 87, 320 Pa 
421. 

40. Ala—State v. Guaranty Sav. 
Building & Loan Ass’n, 144 So 104, 
225 Ala. 481, 86 A.L R 819 

Ariz —State Tax Commission v 
Shattuck. 38 P.2d 631, 44 Ariz 379 
K y.—Inter-County Rural Electric 
Co-op Corp v Reeves, 171 S W 2d 
978, 294 Ky 458 

La.—Flournoy v First Nat. Bank of 
Shreveport, 3 So 2d 244, 197 La 
1067—Hibernia Nat Bonk in New 
Orleans v Louisiana Tax Commis¬ 
sion, 196 So 15, 195 La. 43 
Pa.— Clearfield Bituminous Coal 
Corp v Thomas, 9 A 2d 727, 336 
Pa. 572. 126 A L.R 716—Millcreek 
Tp School Dist. v. Lee, Com PI , 
34 Erie Co 198 

Tex —Highland Park Independent 
School Dist of Dallas County v 
Republic Ins Co, Civ App, 80 SW 
2d 1053, reversed on other grounds 
Republic Ins Co v Highltind Park 
Independent School Dist of Dallas 
County, 102 S W 2d 184, 129 Tex 
55 

61 C.J. p 885 note 60, p 386 notes 
61-63, p 390 note 34 

41. Ky —Martin v. High Splint Coal 
Co., 103 S.W 2d 711. 268 Ky 11. 

Ohio —Zangerle v City of Cleveland 
Division of Municipal Transp, 61 
N.E.2d 720, 145 Ohio St. 347. 

4 ft. Ill —People ex rel. Lloyd v. Uni¬ 
versity of Illinois, 192 N.E. 243 
357 Ill. 369. 

Mo<—State ex rel. Jones v. Brown, 
92 S.W 2d 718, 388 Mo. 448. 
Municipal purpose 

Jdint resolutions exempting from 
taxation private property of some of 
hall gufferera of county who reside In 1 
certain of school districts cannot be 
upheld on ground that resolutions 
ars for a "municipal purpose," with¬ 
in constitutional provision permit¬ 
ting the exemption of property for 


"municipal purposes "—Ellerbe v. 

David, 8 SE.2d 518, 193 SC 332 

43. N M.'—Dillard v. New Mexico 
State Tax Commission, 201 P,2d 
345, 53 N.M. 12. 

44. Ark.—Missouri Pac. Hospital 
Ass’n v. Pulaski County, 199 SW 
2d 329, 211 Ark. 9 

Ohio—New Orphans’ Asylum of Col¬ 
ored Children of Cincinnati v. 
Board of Tax Appeals, 80 N.E,2d 
761, 150 Ohio St. 219. 

Okl —Phi Kappa Psi v State, 53 P 2d 
1130, 175 Okl 605, followed in State 
v. Oklahoma Beta of Pi Beta Phi 
Sorority. 55 P 2d 133, 176 Okl 186 
and State v Alumnae of Tau Beta 
Chapter of Chi Omega Fraternity, 
55 P 2d 134, 176 Okl 186. 

SC—Textile Hall Corp v Hill, 64 
S E 2d 809, 215 SC 262—Trustees 
of Wofford College v. Burnett, 39 
SR 2d 155, 209 SC 92—Trustees 
of Wofford College v. City of Spar¬ 
tanburg, 23 S E 2d 9, 201 S.C. 315— 
Ellerbe v David, 8 S E.2d 518, 193 
S C 332—Strong v City of Sum¬ 
ter, 193 SE 649, 185 SC 203 

45. Ariz—State v. Yuma Irr Dist., 
99 P 2d 704, 55 Ariz 178 

Colo—Logan Irr Dist v Holt, 133 
P 2d 530, 110 Colo. 253 

46. Ark—Jernigan v. Harris, 62 S. 
W 2d 5, 187 Ark. 705 

47. IJ S —Union Bank & Trust Co 
v. Phelps, Ala., 53 S Ct. 321, 288 
US 181, 77 L.Ed 687, 83 A.L.R. 
1438 

Cal.—Lacoe v. San Diego County, 92 
P 2d 809 33 Cal App 2d 692, appeal 
dismissed 60 S Ct. 379, 308 U.S 
527, 84 LEd 445 

Fla—L Maxcy, Inc., v. Federal Land 
Bank of Columbia, 150 So 248, 111 
Fla, 116, reheard 151 So 276, 111 
Fla. 116. 

Ga.—Redwine v. Southern Co., 57 S 
E 2d 194, 206 Ga 377, followed in 
63 S E 2d 224, 83 Ga.App. 206. 

Idaho—State v Leonardson, 9 P.2d 
1028, 51 Idaho 646 

Ind—Lutz v Arnold, 193 N.E 840, 
208 Ind 480, rehearing overruled 
196 N.E 702, 208 Ind. 480—State v. 
Allen, 127 N E. 145, 189 Ind. 369. 

Mont.—Merchants* Nat. Bank of 
Glendive v. Dawson County, 19 P. ’ 
2d 892, 93 Mont 310 

N.Y.—People ex rel Board of Com’rs 
for Improvements on Great Chasy 
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River v Sancomb, 180 N.E 366, 259 
N.Y. 1. 

Okl—In re Diehr, 50 P.2d 725, 174 
Okl 300 

Pa.— Texas Eastern Transmission 
Corp. v. Rankin, 79 PaDist & Co. 
689, 14 Fay L J 141—Appeal of 

Fidelity-Philadelphia Trust Co, 
Co-Trustee, Com PI, 55 Montg Co 
357—Appeal of Haber, Com PI , 92 
Pittsb Leg J. 265 

S C —Byrd v. Lawrimore, 47 S E 2d 
728, 212 S C. 281. 

Va—City of Roanoke v. James W. 
Michael’s Bakery Corp., 21 S E 2d 
788. 180 Va. 132 

Wash—Libby, McNeill ft Libby v. 
Ivarson. 144 P.2d 268, 19 Wash 2d 
723—Bank of Fairfield v. Spokane 
County, 22 P 2d 646 173 Wash 145. 
followed in Spokane ft Eastern 
Trust Co v Spokane County, 22 P. 
2d 656, 173 Wash 699—State v. 
Cameron, 156 P. 537. 90 Wash 407. 
61 C J p 386 note 64, p 390 note 33. 
Compliance with federal statute 
Where statute imposed tax on cor¬ 
porate stock against stockholders, to 
be collected from the corporation and 
measured by corporation’s capital as¬ 
sets, statutory exemption of net as¬ 
sessed value of national bank shares 
held by corporation for more than 
six months from the measure of as¬ 
sets was held to comply with nation¬ 
al bank statute requiring such ex¬ 
emption—Fidelity & Guaranty Fire 
Corp. v. Leser, 193 A 164, 172 Md. 
652. 

48. US —City of Louisville. Ky., v. 
Babb, CC.A.Ind, 75 F 2d 162, cer¬ 
tiorari denied Babb v. City of 
Louisville. 55 S Ct 650, 295 U.S. 
738, 79 LEd 1686 

Cal.—Imperial Irr. Dist v. Riverside 
County, 215 P 2d 518, 96 Cai.App.2d 
402, followed in 215 P.2d 522, 96 
Cal App 2d 990 

Fla.—State v Escambia County, 52 
So. 2d 125—Saunders v. City of 
Jacksonville, 25 So.2d 648, 157 Fla. 
240, followed in 26 So.2d 655, 157 
Fla. 253 

Ind.—Chadwick v. City of Craw¬ 
fords ville, 24 N.E.2d 937, 216 Ind. 
399, 129 A.LR 469. 

N.Y.—City of Utica v. Oneida Coun¬ 
ty, 66 N.Y.S.2d 467, 187 MIsc 960, 
appeal dismissed 70 N Y 8 2d 582. 
Ohio.—Columbus Metropolitan Hous¬ 
ing 1 Authority v. Thatcher, 42 N.B. 
2d 437, 140 Ohio St. 88. 
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public utilities, 49 of exemptions granted to public 
utilities owned by governmental agencies, 50 or ex¬ 
emptions of persons in military or naval service 
or veterans, 51 or exemptions granted to charitable, 
educational, and religious institutions, 62 or the ex¬ 
emption of particular bonds, 63 or the exemption of 
new enterprises of public utility, 64 have been held 
valid. 


A constitutional prohibition against laws exempt¬ 
ing any property in the state except such as is 
named in the constitution does not apply to, or in¬ 
validate statutes exempting, certain forms of prop¬ 
erty which is not property within the constitutional 
prohibition, 66 Such as bonds issued by agents and 
instrumentalities of the state, as discussed infra § 


Pa.—City of New Castle v. Lawrence 
County, 44 A 2d 689, 863 Pa. 176. 
Tenn—First Suburban Water Util¬ 
ity Dlst. v. McCanless, 146 S.W.2d 
948, 177 Tenn. 128. 

United Nation* 

State statutes authorizing New 
York City to cede to United Nations 
city's Interest in lands to be used as 
United Nations headquarters site, 
exempting such lands from taxation, 
and authorizing United Nations to 
acquire lands, free from state's jur¬ 
isdiction for such use, in clarification 
of congressional resolution, inviting 
United Nations to locate its head¬ 
quarters in United States, and feder¬ 
al statute, authorizing president to 
effectuate headquarters agreement 
negotiated by secretary of state and 
secretary general of United Nations, 
are valid—Curran v. City of New 
York, 77 N.Y.S 2d 206, 191 Misc. 229, 
affirmed 88 N.Y.S.2d 924, 275 APP Div. 
784. 

Mousing authority 

Ariz—Humphrey v. City of Fhcenix, 
102 P.2d 82, 66 Ariz. 374. 

Ark—Hogue v. Housing Authority 
of North Little Hock, 144 S.W 2d 
49, 201 Ark. 263 

Cal.—Housing Authority of Los An¬ 
geles County v. Dockweiler, 94 P 2d 
794, 14 Cal 2d 437. 

Fla.—State ex rel. Harper v. McDa- 
vld, 200 So 100, 146 Fla. 605, 133 
A.L.R. 360. 

Ga.—Culbreth v Southwest Ga, Re¬ 
gional Housing Authority, 33 SR 
2d 684, 199 Ga. 183—Williamson v. 
Housing Authority, etc., of Au¬ 
gusta, 199 SB 43, 186 Ga 673 
Ind—Edwards v. Housing Authority 
of City of Muncie, 19 N E 2d 741, 
215 Ind. 330 

Nev.—McLaughlin v. Housing Au¬ 
thority of City of Las Vegas, 227 
P.24 206. 

N.Y.—People ex rel. Academy Hous¬ 
ing Corp. v. Miller, 296 N.Y.S. 2, 
163 Mlsc. 500 

Tenn—Knoxville Housing Authority 
v City of Knoxville, 123 SW2d 
1085, 174 Tenn. 76. 

Irrigation district 

Cal,—Mariposa County v. Merced irr. 

Dlst., 196 P.2d 920, 82 CaUd 467. 

Transit authority 

I1U—People ▼. Chicago Transit Au¬ 
thority, 64 N.R2d 4, 892 Ill. 77. 

Toll road oonunlislon 
Ind.—Ennis v. State Highway Com¬ 
mission, 108 N:R2d 687, 


Acquisition of property subject to 
delinquent taxes 

Fla—City of St. Petersburg v. Cer¬ 
tain Lands, 28 So.2d 537, 168 Fla 
877. 

Kan.—State ex rel McDowell v. Hol¬ 
comb, 117 P 2d 591, 154 Kan. 222. 

Lease of lands 

Lease of lands to county for flow- 
age purposes In maintaining dam 
constructed by county, providing 
that county as lessee would pay tax¬ 
es on lands and flowage leased, 
whether or not used, was not invalid 
as granting lessor a "tax exemption," 
but was supported by "considera¬ 
tion M —Vaudreuil Lumber Co v. Eau 
Claire County, 2 N W 2d 356, 239 Wis 
638. 

49. Statutory formula for determin¬ 
ing exemption 

(1) Statutory formula for deter¬ 
mining amount of tax exemption to 
be allowed on property used to gen¬ 
erate and distribute electricity for 
irrigation pumping as applied by 
state tax commission to power sys¬ 
tems operated as a unit is not uncon¬ 
stitutional, even though it includes 
lines for distribution of electricity 
no part of which is used for irriga¬ 
tion pumping —Washington County 
v. State Tax Commission, 133 P.2d 
564, 103 Utah 73 

(2) State tax commission had au¬ 
thority to apply statutory formula 
for ascertaining amount of tax ex¬ 
emption allowable on property used 
to furnish power for irrigation 
pumping only if statute setting out 
formula was constitutional.—Wash¬ 
ington County v. State Tax Commis¬ 
sion, supra. 

50. Fla—Saunders v. City of Jack¬ 
sonville, 25 So 2d 648, 157 Fla 240, 
followed in 25 So 2d 655, 157 Fla 
253. 

S.C—Welling ▼. Clinton Newberry 
Natural Gas Authority, 71 S.E 2d 
7, 221 S.C. 417. 

61. Conn—Walsh v. Jenks, 62 A.2d 
773, 135 Conn. 210. 

Limitation of period of servioe 

(1) Statute limiting period of 
service in war with Germany-Aus- 
tria for tax exemption purposes to 
time preceding Armistice was not 
unconstitutional.—Kaiser v. Hop- 
kins, 58 P.2d 1278, < Cal.2d 637. 

(2) There was some earlier au¬ 
thority to the contrary.—Dooley v. 
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Johnson, 24 P.2d 540, 183 Cal.App. 
459. 

Property of Incompetent veterans 

Statute providing that all property 
in possession of legal guardians of 
incompetent veterans or minor de¬ 
pendents of veterans where property 
is funds or derived from funds re¬ 
ceived from the United States shall 
be exempt from all taxation as prop¬ 
erty of the United States while held 
by guardian, but not after title pass¬ 
es to veteran or minor because of re¬ 
moval of legal disability, is consti¬ 
tutional.—Henderson v. City of Mis¬ 
soula, 79 P 2d 547, 106 Mont 696, 116 
AL.R. 1425. 

52. Ill.—People v. Freeport Masonic 
Temple, 179 NE 672, 347 Ill 180. 

53. Ky.—Rash v Louisville & Jef¬ 
ferson County Metropolitan Sewer 
Dist, 217 S W 2d 232, 309 Ky 442 
—Meagher v. Commonwealth ex 
rel Unemployment Compensation 
Commission, 203 SW2d 35, 305 Ky. 
289—J D. Van Hooser & Co v 
University of Kentucky, 90 S W.2d 
1029. 262 Ky 681. 

N.C —Mecklenburg County v. Pied¬ 
mont Fire Ins Co, 185 S E. 654, 
210 NC 171—Webb v. Port Com¬ 
mission of Morehead City, 172 S E 
377, 205 NC 663 

54. U.S —Interstate Natural Gas 
Co v Gully, D C.Miss, 4 F Supp 
697, reversed on other grounds, 
C.C A., Gully v. Interstate Natural 
Gas Co, 54 S Ct. 666, 292 U.S. 16, 
78 L.Ed 1088. 

Miss —Meador v. Mac-Smith Gar¬ 
ment Co, 191 So. 129, 188 Miss. 98 
—Gully v. Wilmut Gas & Oil Co, 
165 So 620, 174 Miss 794. 

55. Okl.—Application of Oklahoma 
Turnpike Authority, 221 P.2d 795, 
203 Okl. 335—Sheldorn v. Grand 
River Dam Authority, 76 P.2d 355, 
182 Okl. 24—In re Assessment of 
First Nat. Bank of Chickasha, 160 
P. 469. 58 Okl. 508, L.R.A.1917B 
294. 

Pa.—Belovsky v. Redevelopment Au¬ 
thority of City of Philadelphia, 64 
A.2d 277, 357 Pa, 329, 172 A.L.R. 
953—Williams v. Samuel, 2 A.2d 
834. 332 Pa. 265—Kelley v. Earle. 
190 A 140, 325 Pa 337. 

Tex*—Lower Neches Valley Author¬ 
ity v. Mono, 167 S,W.2d 1011, 140 
Tex. 294—Lower Colorado River 
Authority v. McCraw, 83 S.W.2d 
629, 125 Tex. 268, 
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260; and a statute granting exemptions which are 
revocable at any time do not violate a constitutional 
prohibitibn against relinquishment by the legislature 
of its power to tax. 66 The levy of a general tax 
in an improvement district indirectly exempting 
property therefrom is not affected by the prohibi¬ 
tions and restrictions contained in the article of the 
constitution relating to taxation and revenue. 67 
The fact that a tax law contains an unconstitutional 
grant of exemption in one of its sections or provi¬ 
sions does not necessarily invalidate the statute as 
a whole, 68 although it may do so. 69 In determining 
the validity of statutes as affected by constitutional 
restrictions on the power to grant exemptions, the 
distinction must be observed between what is in 
fact an exemption and what is merely a regulation 
as to the mode of assessment, 60 although whether 
an exemption is called a "deduction” or an "allow¬ 
ance” is not determinative of whether the exemption 
is unauthorized. 61 


Taxation according to value . Constitutional pro¬ 
visions requiring property to be taxed according to 
value, or proportional to value of property, do not 
require that all property shall be taxed, 62 or prohibit 
exemptions, 63 and exemptions founded on compel¬ 
ling reasons are permissible, although extreme care 
must be exercised to see that they do not go to 
such lengths as actually to imperil the force of the 
constitutional principles. 64 Such a requirement, 
however, prohibits the exemption of portions of any 
class of property on which a tax is imposed, 65 or 
merely a partial exemption conditional on the prop¬ 
erty exempted paying an arbitrary percentage which 
is not proportional. 66 

Commutation of taxes. A statute providing for 
commutation of taxes is void where it is construed 
to create an exemption in violation of a constitution¬ 
al prohibition against exemptions, 67 or against ex¬ 
emptions other than those enumerated, 68 or other¬ 
wise provided for in the constitution, 69 but other 


66. Idaho —Williams v. Baldridge, 
284 P 203, 48 Idaho 618 
61 C J. p 386 note 66 

57. Mo—State ex rel Gentry v 
Curtis, 4 SW2d 467, 319 Mo 316 

58. Minn —Trustees of Pillsbury 
Academy v State, 283 NW 727, 
204 Minn 365, affirmed Trustees 
of Pillsbury Academy v State of 
Minnesota, 60 S Ct 92, two cases, 
308 U S 606, 84 L Ed 433, rehearing 
denied 60 S Ct 136, two cases, 308 
US 634, 84 L Ed 628. 

61 C J p 386 note 68 
58. Va—Campbell v Bryant, 62 S 
33 638, 104 Va. 609 
61 C J. p 386 note 69 
60. Ga.—City of Moultrie v. Moul¬ 
trie Banking Co., 171 SE 131. 177 
Ga. 714. 

Mo—General American Life Ins. Co 
v. Bates. 249 S W 2d 468. 

Tenn —National Life & Accident Ins 
Co. v. Dempster, 79 S W 2d 664, 168 
Tenn 446. 

Tex—Republic Ins. Co v Highland 
Park Independent School Diet, of 
Dallas County, 102 S.W.2d 184, 129 
Tex. 66. 

61 C.J p 386 note 70. 

61« La.—Hibernia Nat Bank in New 
Orleans v. Louisiana Tax Commis¬ 
sion, 196 So. 15. 196 La. 43. 
Exemption resulting from formula 
Statute purporting to grant an ex¬ 
emption from taxation is unauthor¬ 
ised, even though the exemption re¬ 
sults from a formula or a mode for 
assessment valuation or computa¬ 
tion of the tax, rather than directly 
-—Hibernia Nat. Bank in New Or¬ 
leans v. Louisiana Tax Commission, 
supra. 

68 . Ala.—In re Opinion of the Jus¬ 
tices, 32 So.2d 297, 249 Ala. 672- 


In re Opinions of the Justices, 176 
So 690, 234 Ala 368. 

Cl C J p 149 note 34. 

63. Ala.—State v Alabama Power 
Co, 48 So 2d 445, 254 Ala. 327—In 
re Opinion of the Justices, 32 So 2d 
297 249 Ala. 572—State v. Alabama 
Educational Foundation, 163 So 
527, 231 Ala 11 

Mass — Assessors of West Spring- 
field v. Eastern States Exposition, 
93 N E 2d 462, 326 Mass 167—As¬ 
sessors of Boston v Metropolitan 
Life Ins Co., 70 N E 2d 806, 320 
Mass. 569 

N.J —lledfern v Board of Com’rs of 
Jersey City, 59 A 2d 641, 137 N.J 
Law 366 

61 CJ p 390 note 26 [a.], P 387 note 
91 [a] (1), <4)-(6), P 149 note 37 

Rational basis of classification re¬ 
quired 

The classification of some property 
for taxation and other property for 
exemption must be on some rational 
basis having relation to its inherent 
nature or the use to which it is put 
—In re Opinion of the Justices, 32 
So 2d 297, 249 Ala 572 
Exemptions held not to violate re¬ 
quirement 

(1) Statute increasing exemptions 
as to farm tools, tools of mechanics, 
household and kitchen furniture, and 
property of incompetent veterans, 
and certain items of personalty kept 
or used in the home —In re Opinion 
of the Justices, supra. 

(2) Statute exempting homesteads 
from state ad valorem taxes—In re 
Opinions of the Justices, 175 So. 690, 
234 Ala. 358. 

(3) Statute exempting from taxa¬ 
tion all property, the net income 
from which is used or is to be used 
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exclusively for educational purposes, 
other than for schools owned or con¬ 
trolled by any religious sect—State 
v Alabama Educational Foundation, 
163 So 527, 231 Ala 11 

(4) Act increasing the exemption 
from taxation of household furniture 
and personal effects —Newhall v. As¬ 
sessors of Brookline, Mass, 106 N.E. 
2d 432 

(5) Statute declaring exempt from 
taxation certain property of foreign 
corporations when subject to tax un¬ 
der statute imposing excise on such 
corporations —Assessors of Boston 
v Metropolitan Life Ins Co, 70 NE 
2d 806, 320 Mass 559 

Statutes held to violate requirement 
Statute relating to a “possessory 
interest” in realty of the veterans 
welfare board, in so far as it seeks 
to exempt realty purchased by a vet¬ 
eran under a contract of sale pur¬ 
suant to the Veterans Farm and 
Home Purchase Act, violates consti¬ 
tutional provision that all property 
shall be taxed in proportion to its 
value —Eisley v. Mohan, 192 P 2d 5, 
31 Cal.2d 637. 

64. Mass—In re Opinion of the Jus¬ 
tices, 85 N E 2d 222, 324 Mass. 724 

65. Ark—Pike v State, 5 Ark 204. 
Mo—State v. North, 27 Mo 464 

66. Mass —In re Opinion of the Jus¬ 
tices, 84 N.E. 499, 195 Mass. 607. 

67. Ga.—Eplan v. City of Atlanta, 
168 SE 574. 

61 C.J. p 386 note 71. 

68. Colo— In re Hover Motors, 217 
P.2d 863, 121 Colo 439 

L&.—Louisiana Cotton Mfg. Co. v. 
New Orleans, 31 La.Ann 440 

68. Mo.—General American Life Ins. 
Co. v. Bates, 249 SW.2d 458. 
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authorities which construe the commutation stat¬ 
ute as providing for a mode of taxation rather 
than creating an exemption have held that no 
violation of the constitution is involved, 70 especial¬ 
ly where made the subject of contract between the 
taxpayer and the state. 71 A constitutional prohibi¬ 
tion against commutation of taxes operates to pro¬ 
hibit commutation of taxes within its terms, 72 but 
does not operate to prohibit commutation of other 
taxes not within its terms. 72 

Implied restrictions . Generally, where the grant 
of authority or power to exempt is defined and lim¬ 
ited, the legislature cannot enlarge or broaden the 
exemptions permitted, 74 and the exemptions granted 


must be such only as are authorized by the .consti¬ 
tution. 75 Accordingly, where the constitution ex¬ 
empts certain kinds of property without further 
providing in express terms that no other property 
shall be exempted, 76 or where the constitution 
grants to the legislature authority to exempt from 
taxation particular persons, corporations, or classes 
of property, 77 a prohibition against any other or 
further exemptions is implied, although, where such 
constitutional provisions are regarded not as a 
grant of power to exempt, but as a limitation or 
restriction of the power of the legislature to exempt, 
such provisions have been held not to constitute a 
prohibition against the exercise of the inherent 
power of the legislature to create exemptions. 78 


Tex.—Austin v. Austin Gas-Light, 
etc.. Co., 7 SW. 200. 69 Tex. 180 

70. Ala.—Pullman Car & Mfg. Cor¬ 
poration of Alabama v. Hamilton, 
166 So. 616, 229 Ala. 184. 

Ari*.—State Tax Commission v 
Shattuck, 88 P.2d 631. 44 Ariz. 879 
Okl.—In re Sinclair Prairie Oil Co., 

63 P.2d 221, 176 Okl. 289. 

61 C.J. p 886 note 74. 

71. Ala.—Daughdrill v. Alabama 
Life Ins, etc, Co., 81 Ala. 91. 

72 . Ala.—State v. Praetorians, 146 
So. 411, 226 Ala. 269. 

Oommutat&on in any form 

Act providing that, under certain 
conditions, delinquent personal tax¬ 
es may be paid in five equal annual 
installments and delinquent realty 
taxes may be paid in ten equal an¬ 
nual installments was held invalid 
as contravening constitution prohi¬ 
biting a commutation for taxes “In 
any form whatever/*—Steinacher v 
Swanson, 268 NW. 817, 131 Neb 439. 

73. Ala.—City of Cullman v. Farm¬ 
ers Marketing & Exchange Ass'n, 

64 So.2d 686, 266 Ala. 816. 

61 C.J. p 387 note 76. 

“Permit fee,” as used in statute 
providing that on payment thereof 
associations dealing in farm mer¬ 
chandise for benefit of own members 
were exempt from further license or 
privilege fees or taxes for purpose 
of engaging in business in the state, 
is not a “privilege, license or other 
tax,’* under constitutional provision 
prohibiting state from levying such 
a tax while denying that right to 
political subdivisions, but is only the 
registration fee required by another 
code section—City of Cullman v. 
Farmers Marketing 6b Exchange 
Ass’n, supra. 

74. Aria.—State v Yuma Irr. Diet,., 
99 P.2d 704, 55 Arts 178. 

Ill.—People ex rel. Palmer v. Nation¬ 
al Life Ins. Co., 10 N.E 2d 398, 367 
Ill. 36—People ex rel. Gill v. Trus¬ 
tees of Schools, 4 N.E 2d 16, 364 Ill 
181—People ex reL Lloyd v. Uni¬ 


versity of Illinois, 192 N.E. 243, 
357 Ill. 869—People v. Freeport 
Masonic Temple, 179 N.E 672, 847 
Ill. 180. 

Tex.—City of Wichita Falls v. Coop¬ 
er, Civ.App., 170 S.W.2d 777, error 
refused. 

■vary form of exemption provided 
by constitution 

The constitution has definitely pro¬ 
vided for every form of exemption of 
property from taxation, and, if an 
exemption is to be made, it cannot be 
enlarged either by the legislature or 
the courts.—City of Wichita Falls v. 
Cooper, supra. 

Irrigation distriet 

Power of legislature to exempt 
property of educational, charitable, 
and religious associations or institu¬ 
tions not used or held for profit from 
taxation does not extend to property 
of irrigation district.—State v. Yuma 
Irr. Dlst., 99 P.2d 704, 66 Ariz. 178. 

acnnldpally owned realty used In 
proprietary function 

Constitution does not authorize 
legislature to exempt from taxation 
municipally owned realty used in 
I carrying out private or proprietary 
function in competition with others 
engaged privately In similar enter¬ 
prises—City of Cleveland v. Board 
of Tax Appeals, 91 N E.2d 480, 153 
Ohio St 97. 

Farm products 

Constitutional provision authoris¬ 
ing exemption of farm products from 
taxation cannot be changed by any 
legislative definition, or other statu¬ 
tory provision, and, if lumber was 
not a “farm product” at time of 
adoption of exemption provision, it 
is not a farm product, unless it has 
become such through actual change 
irt scope of farming, and statutes de¬ 
claring in effect that the terms “agri¬ 
cultural products,” “crops,” and 
“growing crops** shall include wood, 
lumber, and lumber products could 
not enlarge the meaning of the 
phrase “farm products*’ as used In 
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constitutional provision.—Collins v 
Mills. 30 S.E 2d 866, 198 Ga. 18 

75. ND—Westland v. Stalnecker, 
35 N.W 2d 567, 76 N.D 291. 

Ohio.—Application of American Le¬ 
gion, 86 N E 2d 467 151 Ohio St 
404—Cullitan v Cunningham Sani¬ 
tarium, 16 N.E 2d 205, 134 Ohio 
St 99—State v Hess. 148 N E. 347, 
113 Ohio St 52—Wilson v. Licking 
Aerie No 387. F O. E., 136 N.E 
645, 104 Ohio St 137—In re Colum¬ 
bus Metropolitan Housing Author¬ 
ity, 8 Ohio Supp. 1, affirmed Colum¬ 
bus Metropolitan Housing Author¬ 
ity v. Thatcher, 42 N.E.2d 437, 140 
Ohio St 38. 

76. Ala.— Corpus Juris sited In 

State v. Alabama Educational 
Foundation, 163 So. 627, 529, 231 
Ala. 11 

Utah—State v. Salt Lake County, 
85 P.2d 861, 96 Utah 464—State v. 
Armstrong. 63 P. 981, 17 Utah 166, 
41 L.R A. 407. 

61 C.J. p 389 note 19. 

77. Ill.—People ex rel. McDonough 
v. Chicago Union Lime Works Co., 
198 NE 1, 861 Ill 804. 

Pa.—Clearfield Bituminous Coal 
Corp. v. Thomas, 9 A 2d 727, 836 
Pa. 672, 126 A.L R. 716. 

61 C.J. P 389 note 20. 

Constitutional definition of prop¬ 
erty was held without effect for taxa¬ 
tion purposes, since intended as limi¬ 
tation on legislative power to extend 
by indirection exemptions authorized 
or commanded.—O’Connell v. State 
Board of Equalization, 26 P.2d 114, 
95 Mont. 91—Hilger v. Moore, 182 
P. 477, 56 Mont. 146. 

Presumption exists that all tax 
exemptions Intended to be granted 
by the state constitution were grant¬ 
ed in express terms and all doubts 
would be resolved against further 
exemption.-H-State v. Salt Lake 
County, 85 P*2d 851, 96 Utah 464. 

78* Ala.—State v. Alabama Educa¬ 
tional Foundation, 168 So, 627, 231 
Ala. 1L 



84 C.J.S. 


TAXATION 


§§ 220-221 


Furthermore, where the constitution specifically ex¬ 
empts a particular kind of property owned and held 
for certain designated uses, enumerating particular 
properties as examples thereof, the enumeration is 
held not to exclude from exemption other properties 
which conform to the constitutional requirements, 79 
and, where the legislature is not expressly forbidden 
to do so, no restriction will be implied on its power 
to enlarge the exemptions as named in the consti¬ 
tution, where the property exempted benefits the 
public in a way different from other property, and 
the legislative power is not used in such a way as 
to introduce a system of taxation substantially dif¬ 
ferent from that contemplated by the constitution, 80 
and certainly a restriction on the power of the legis¬ 
lature to exempt other kinds of property than those 
enumerated in the constitution will not be implied 
where the constitution negatives any such implica¬ 
tion. 81 

Unless constitutional provisions are so worded 
as to negative an implied restriction on the power 
of the legislature to exempt arising therefrom, 82 
such implication has been held to arise from the 
constitutional provisions requiring equality and uni¬ 
formity of taxation, or from the requirement that 
all property shall be taxed m proportion to its 
value, 83 although there is also authority to the con¬ 


trary 84 or on a particular percentage of its value, 85 
or from the declaration in the constitution that 
every person ought to contribute his proportion of 
public taxes according to his actual worth, 86 or that 
no man or set of men are entitled to exclusive sepa¬ 
rate public emoluments or privileges, but in con¬ 
sideration of public services. 87 However, the con¬ 
stitutional provisions for securing religious freedom 
do not prohibit the exemption from taxation of 
such church property as the legislature may deem 
proper to exempt; 88 nor does a constitutional pro¬ 
vision that the legislature may exempt property in 
its discretion operate to render existing exemptions 
at the time of the adoption of the constitution 
nugatory: 89 

§ 221. -Equality and Uniformity 

Constitutional provisions with respect to equality and 
uniformity do not prohibit the creation of reasonable 
exemptions. 

Although exemptions of persons or property un¬ 
der some constitutional provisions relating to taxa¬ 
tion and exemption have been held to violate con¬ 
stitutional provisions with respect to equality and 
uniformity, 90 constitutional provisions with respect 
to equality and uniformity, although restricting and 
limiting the exercise of the power to exempt, do not 
prohibit the creation of reasonable exemptions, 91 


Xs Ussssots 

(1) Enumeration of exemptions In 
constitution does not forbid making 
others which do not offend uniform¬ 
ity clause of state constitution or 
federal Constitution, as power fairly 
to exempt is Inherent in power to tax. 
—Reed v. Bjornson. 253 NW 102, 191 
Minn 254, followed in Thompson- 
Parker Holding Co. v. Bjornson, 263 
N.W. 110, 191 Minn. 271 

(2) Earlier decisions held or con¬ 
tained expressions that enumeration 
of exemptions in constitution exclud¬ 
ed power to make others—City of 
Minneapolis v. Armson, 246 NW 660 
188 Minn. 167—Le Due v City of 
Hasting, 38 N.W 803, 39 Minn 110. 

78. Tex.—Galveston Wharf Co. v. 

Galveston, 63 Tex. 14. 

61 C.J. p 889 note 21. 

80. Kan.—State ex rel Fatzer v. 
Board of Regents of State of Kan¬ 
sas, 207 P.2d 873, 167 Kan. 587- 
City of Harper v, Fink, 80 P.2d 
1080, 148 Kan. 278. 

61 C.J. p 380 note 22. 

Fuhllo purpose and welfare 

(1) In order that the legislature 
may extend tax exemptions beyond 
those expressly designated in con¬ 
stitution, exemptions must have a 
public purpose and must be designed 
to promote the publio welfare.—State 


ex rel Fatzer v Board of Regents of 
State of Kansas, 207 P 2d 373, 167 
Kan 587—Alpha Tau Omega Fra¬ 
ternity of Lawrence v Board of 
Com’rs of Douglas County, 18 P.2d 
573, 136 Kan. 675—Gunkle v. Kill- 
ingsworth. 233 P 803, 118 Kan. 154 

(2) Exemption of student dormi¬ 
tory to be built at state university 
under state authority was held valid 
authorized exemption for public pur¬ 
pose and welfare—State ex rel Fat¬ 
zer v Board of Regents of State of 
Kansas, supra 

(3) Statute exempting from taxa¬ 
tion property not exceeding one-half 
acre used exclusively by college or 
university society as literary hall or 
dormitory was held void as not being 
for public purpose or welfare—Al¬ 
pha Tau Omega Fraternity of Law¬ 
rence v. Board of Com'rs of Douglas 
County, supra, 

81. Wyo —H&rkin v. Bo&rd of 

Com’rs of Niobrara County, 222 P. 
35, 30 Wyo 455 

61 C.J. p 389 note 23, p 390 note 36. 

88 . S.C.—Duke Power Co. v. Bell, 
152 S.E 865, 156 S.C. 299. 

61 C.J. p 390 note 24. 

83. Ill.—People’s Loan, etc, Assoc, 
v. Keith, 99 N.E. 1072, 153 Ill. 609. 
28 L.R.A 65. 

61 C.J. p 390 note 26. 
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84. Ala.—State v. Alabama Educa¬ 
tional Foundation, 163 So 527, 231 
Ala. 11. 

61 CJ p 390 note 26 [a]. 

85. N H.—In re Opinion of the Jus¬ 
tices, 85 A 757. 76 NH 609. 

88. Md.—Maxwell v State, 40 Md 
273 

87. Ky.—Zable v LouisviBe Bap¬ 
tist Orphans’ Home, 17 SW 212, 
92 Ky 89, 13 Ky L. 385, 13 L R A 
668 

61 C J. p 390 note 29 

88. Iowa.—Griswold College v. State, 
46 Iowa 275, 26 Am R 138 

89. Del —Sayers v. Wilmington, etc., 
R Co, 49 A, 931, 19 Dei. 249. 

9a Miss —Adams v. Tazoo, etc., R 
Co, 24 So 200, 317, 28 So. 956, 77 
Miss 194, 60 L R A. 33, affirmed 21 
SCt. 240. 180 US. 1, 45 L Ed 395 

61 CJ. p 387 notes 82-88. 

91. U.S.—Williams v. Mayor and 
City Council of Baltimore, Md., 53 
S Ct. 431, 289 U.S. 36, 77 L.Ed 1015. 

N M.—Lougee v. New Mexico Bureau 
of Revenue Commissioner, 76 P.2d 
6, 42 N.M. 115 

Ohio.—Cleveland Osteopathic Hospi¬ 
tal v. Zangerle, 91 N.E2d 261, 163 
Ohio St 222—State v. Russell, 2 
Ohio Supp. 59. 

Vt—Colgate v. Harvey, 175 A 352. 
107 Vt 28, reversed on other 



S 221 


TAXATION 


84 C.J.S, 


and have been held not violated where the exemp¬ 
tion is expressly 92 or impliedly 98 authorized by the 
constitution, where the constitutional requirements 
or prohibitions relating directly to the persons or 
property to be taxed or exempted are so worded and 
construed that no violation thereof is involved, 94 
where the class of persons or property exempted 
is not arbitrary and the exemption applies equally 

grounds 56 S Ct. 252, 296 U.S 404, 

80 L.Ed 299, 102 A.LR, 54. 

61 C.J. p 888 note 92. 

Uniformity as to subjects of ex- 
•mption, is not required by uniform¬ 
ity in taxation—Milwaukee Electric 
Ry. Sc Light Co v Wisconsin Tax 
Commission, 242 NW 312, 207 Wis 
623, followed in Wisconsin Gas & 

Electric Co v Wisconsin Tax Com¬ 
mission, 242 NW. 321, 207 Wis 546 
Uniformity in each class 
Constitution does not require that 
exemption shall be the same in all 
classes, but is satisfied by uniform¬ 
ity in each class—McPherson v 
Fisher, 23 P 2d 913, 143 Or. 615. 

Basio principle 

(1) Basic principle, as expressed 
in constitutional provisions requir¬ 
ing that taxes on property he uni¬ 
form and permitting general as¬ 
sembly to exempt property held for 
educational, charitable, and certain 
other purposes, is equality, and dis¬ 
crimination is to be eschewed—Sir 
Walter Lodge No 411, I O O F, v. 

Swain, 9 S E 2d 365, 217 NC 632 

(2) Fact that general assembly 
may have placed interpretation on 
constitutional provision authorizing 
general assembly to exempt from 
taxation, property held for educa¬ 
tional, charitable, and certain other j 
purposes broader than was warrant¬ 
ed by language of constitution did 
not permit abandonment of constitu¬ 
tional principle of equality of taxa¬ 
tion.—Sir Walter Lodge No 411, I 
0.0 F, v. Swain, supra. 

9fl. Fla.—State ex rel. Grubstein v 

Cambell, 1 So 2d 483, 146 Fla. 532 
N.D—State v. Towner County, 283 
N.W. 63, 68 N.D. 629. 

Tex—Housing Authority of City of 
Dallas v. Higginbotham, 143 SW 
2d 79, 135 Tex. 158, 130 A L R. 

1053, answers to certified questions 
conformed to, Civ.App, 143 SW.2d 
95. 

61 C.J. p 387 note 89. 

93. Kan.—Ottawa County v. Nelson, 

19 Kan. 234, 27 Am.K 101. 

61 C.J. p 887 note 90 

94. Fla.—Lummus v. Miami Beach 
Congregational Church, 195 So $07, 

142 Fla. 657. 

Kan.—State ex rel. F&tzer v. Board 
of Regents of Stats of Kansas, 207 
P.2d 373, 167 Kan. 587. 

Ohio.—Applications /of University of 
Cincinnati, 91 N.R2d 602, 153 Ohio 


to all in the class, 95 or where an exemption is 
granted by the legislature in the exercise of its 
discretionary power to equalize burdens within the 
class as far as practicable. 96 However, the consti¬ 
tutional requirement is violated wherever particular 
persons or properties, selected arbitrarily from a 
class on which the burden of taxation is imposed, 
have been exempted therefrom, 97 and has been held 

surances on Lives and Granting 
Annuities, 27 A 2d 57, 345 Pgu 130 
—Commonwealth v. Pennsylvania 
Threshermen & Farmers* Mut. Cas¬ 
ualty Ins Co, 14 A 2d 295, 339 Pa. 
62—In re Donnelly's Estate, 173 A. 
876, 113 Pa.Super 274 
S C —Byrd v. Lawrimore, 47 S E 2d 
728, 212 SC 281 

Wash—Public Utility Dist No 1 v 
Superior Court in and for What¬ 
com County. 90 P 2d 737, 199 Wash 
146—Miethke v. Pierce County, 23 
P 2d 405, 173 Wash. 381. 

61 CJ p 388 note 92. 

I 96. Tenn —Earnest v. Greene Coun¬ 
ty, 198 SW 417, 138 Tenn 442 
61 C.J. p 388 note 93 

97. Fla.—State ex rel. Landis v. 
Rosenthal, 148 So 769, 109 Fla. 
363. 

Kan —Mt. Hope Cemetery Co v 
Pleasant, 32 P 2d 600, 139 Kan 417. 
N J —Alpha Rho Alumni Ass'n v 
City of New Brunswick, 18 A 2d 
68, 126 N J Law 233, followed in 
Alpha Psi Chapter House Ass’n v. 
City of New Brunswick, 18 A 2d 
73, 126 NJ.Law 241, affirmed 21 
A 2d 739, 127 N J Law 230, fol¬ 
lowed in Rutgers Ass'n of Beta 
Theta Pi v. City of New Bruns¬ 
wick, 18 A.2d 73, 126 NJ.Law 241. 
affirmed 21 A.2d 732, 127 NJ.Law 
234, followed in Gamma Upsilon 
Chapter of Kappa Sigma v. City of 
New Brunswick, 18 A 2d 73, 126 
N.J Law 241, affirmed 21 A.2d 739, 
127 N.J.Law 232, followed in Nu 
Beta of Phi Gamma Delta v City 
of New Brunswick, 18 A.2d 73, 126 
N.J.Law 241, affirmed 21 A 2d 734, 
127 N J Law 231, followed in 
Alumni Ass'n of Delta Chapter of 
Zeta Psi Fraternity of North Amer¬ 
ica v. City of New Brunswick, 18 
A 2d 73, 126 N J Law 241, affirmed 
Alumni Ass’n of Delta Chapter of 
Zeta Psi v. City of New Brunswick, 

21 A.2d 737, 127 NJ.Law 233, and 
affirmed Alpha Rho Alumni Ass’n v. 
City of New Brunswick, 21 A.24 
737, 127 N.J.Law 232, 

Ohio.—Columbus Metropolitan Hous¬ 
ing Authority v. Thatcher, 42 N.EL 
2d 437, 140 Ohio St. 88. 

Or,—Behnke-Walker Business Col¬ 
lege v. Multnomah County, 146 P. 

2d 614, 178 Or. 610. 

Va.—Wool folk v. Driver, 41 S.B.2& 
468, 186 Va. 174, 


St 142—State ex rel. Struble v. 
Davis, 9 N.E 2d 684, 132 Ohio St 
555 

61 C J. p 387 note 91. 

95. U S —Williams v. Mayor and 
City Council of Baltimore, Md, 53 
S Ct 431, 289 U S 36, 77 L Ed 1015 
Ala—State v. Alabama Educational 
Foundation, 163 So 527, 231 Ala. 

I 11 

Cal—Mohun v Wolden, 86 P.2d 152, 
30 Cal App 2d 280 
Ga.—Redwine v Southern Co , 57 S 
E 2d 194, 206 Ga. 377, followed in 
63 S E 2d 224, 83 Ga.App 206—De¬ 
witt v. Richmond County, 16 S E 
2d 679, 192 Ga. 770 
Idaho —State v. Leonardson, 9 P 2d 
1028, 51 Idaho 646 

Ill —People ex rel Curren v. Wood, 
62 N E 2d 809, 391 Ill 237, 161 A.L 
R 718 

Ky —City of Cincinnati, Ohio, v. 
Commonwealth ex rel Reeves, 167 
S W 2d 709, 292 Ky 597 
La—State v Union Bldg Corn , 170 
So 7, 185 La 598, appeal dismissed 
Union Bldg Corp v. Conway, 57 
SCt 233, 299 U.S. 516, 81 L Ed 
380. 

Me—Greaves v. Houlton Water Co, 
69 A 2d 217, 143 Me 207 
Mich —Banner Laundering Co v 
Gundry, 298 NW 73, 297 Mich 419 
—JShivel v. Vidro, 294 N.W. 78, 295 
Mich 10 

Miss —Mississippi Power & Light 
Co v. Love, 27 So.2d 850, 201 Miss 
676 

Mont.—Bank of Miles City v. Custer 
County, 19 P.2d 885, 93 Mont. 291 
N J.—City of Hoboken v. Hoboken 
Lodge No. 74 B. P. O E. of Amer¬ 
ica, 9 A.2d 783, 123 N.J.Law 506— 
City of Camden v Camden Coun¬ 
ty Board of Taxation, 2 A 2d 40, 
121 N J Law 262, affirmed 5 A 2d 
688, 122 N.J.Law 381. 

N.Y,—Beverly Hills Cemetery Corp 
v. Rush, 114 N.Y S.2d 793, 201 Misc. 
634. 

N.C.—Rockingham County v. Board 
of Trustees of Elon College, 18 S.E. 
2d 618, 219 N.C. 342. 

Or.—-Allen v. Multnomah County, 173 
P.2d 475, 179 Or. 548—Waller v. 
Lane County, 63 P.2d 214, 155 Or. 
160. 

Fa.—Helovsky v. Redevelopment Au¬ 
thority of City of Philadelphia, 54 
A.2d 277, 357 Pa. 323, 172 A L.R. 
953—In re Pennsylvania Co', for In- 
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violated if the exemption does not serve a public 
purpose. 98 

The constitutional requirement of equality and 
uniformity does not apply to the exemption of cer¬ 
tain forms of property not within the classification 
of property subject to tax under existing consti¬ 
tutional and statutory provisions." Also, such re¬ 
quirement does not apply to the exemption of certain 
forms of property in order to avoid double taxa¬ 
tion, 1 even where the constitution requires the taxa¬ 
tion of all property; 2 nor does it apply to an lr- 
rcpealable exemption which has been made the sub¬ 
ject matter of a contract between the taxpayer and 
state, 3 or to exemptions made the subject matter 
of contract. 4 The constitutional requirement, how¬ 
ever, does apply if the exemption forming the sub¬ 
ject matter of a proposed contract is repealed before 
the contract has been accepted and becomes bind¬ 
ing. 6 

Commutation of taxes Since the constitutional 
requirement of equality and uniformity applies to 
commutation of taxes, a statute providing there¬ 
for is valid if it violates no constitutional prohibi¬ 
tion and grants the privilege of commutation to a 


reasonable class and equally throughout the class, 6 
and invalid if the selection of persons to be bene¬ 
fited is arbitrary. 7 

Exemptions to corporations . Where the consti¬ 
tution provides that the property of corporations or¬ 
ganized for pecuniary profit shall be subject to tax¬ 
ation the same as that of individuals, tjie rules 
governing the effect of the constitutional require¬ 
ment of equality and uniformity on exemptions to 
individuals apply equally to exemptions to corpora¬ 
tions, 8 with such exceptions as the constitution it¬ 
self may specify, 9 statutes being held constitution¬ 
al 10 or unconstitutional, 11 in accordance with the 
wording of the requirement and the effect of other 
constitutional provisions on the power to exempt. 
A similar effect has been given to a constitutional 
provision that taxation shall be equal and uniform 
throughout the state in the absence of a constitu¬ 
tional provision that corporations and individuals 
should be treated alike in this respect 12 Although, 
as discussed supra § 28, under the requirement of 
equality and uniformity there can be no discrimina¬ 
tion as to the rate of taxation on property owned 
by corporations and that owned by individuals, 
with respect to exemption from taxation, statutes 


Wis —In re Le Feder’s Will, 271 N 
W 95, 223 Wis 393, 109 A.LR 
732 

61 C J p 387 note 87. 

Partial invalidity 

(1) Property used for purpose of 
college fraternities and not for profit 
is exempt from taxation under stat¬ 
ute according exemption to fraternal 
organizations generally, since piovi- 
eion excluding college fraternity 
from the exemption is unconstitu¬ 
tional —Alumni Ass’n of Delta Chap¬ 
ter of Zeta Psi Fraternity v City of 
New Brunswick, 26 A 2d 556, 20 N J 
Misc. 275 

(2) Since amendment excluding 
college fraternities from statutory 
exemption from taxation granted 
fraternities is unconstitutional but 
separable from the exemption ac¬ 
corded fraternal organizations gen¬ 
erally, adoption of such provisions 
in revised statutes carried forward 
general exemption free from uncon¬ 
stitutional provision as to college 
fraternities—Alumni Ass'n of Delta 
Chapter of Zeta Psi Fraternity v 
City of New Brunswick, 26 A 2d 556, 
20 NJ.Misc 275 

98. Miss.—Miller v. Lamar Life Ins 
Co., 181 So 282, 158 Miss 753 

01 C.J. p 388 note 95 

99. Or.—Security Savings & Trust 
Co. v. Lane County, 58 P 2d 33, 152 
Or. 108. 

Pa.—Williams v. Samuel, 2 A 2d 834, 
882 Pa. 265 
01 OJ. p 288 note 97. 


1. Ariz—Industrial Commission v 
Hartford Accident & Indemnity 
Co , 144 P 2d 548, 61 Ariz 86 

61 C J p 388 note 98 

2. Wash—State v Parmenter, 96 
P 1047, 50 Wash 164, 19 L R A, 
NS, 707 

3. Me—Portland v. Portland Water 
Co, 67 Me 135 

4. Minn—Little Falls Electric, etc., 
Co v Little Falls, 77 NW 40, 74 
Minn 197 

Or—Hogg v Mackay, 31 P. 779, 23 
Or 339, 37 Am S.R 682, 19 L R 
A. 77. 

5. N J.—Cooper Hospital v Camden, 
64 A 419, 68 N J.Law 691. 

6. Ariz—Pacific Fruit Express Co 
v. City of Yuma, 261 P. 49, 32 Ariz. 
601 

61 C J p 388 note 4 
Validity of commutation of taxes un¬ 
der other constitutional restric¬ 
tions or limitations see supra fi 220. 
Intangible tax law ostensibly au¬ 
thorizing payment of tax levied 
thereunder in lieu of any other tax 
otherwise payable at certain time 
has been construed as intended to 
mean in lieu of tax otherwise pay¬ 
able on intangibles, and not to ex¬ 
empt realty, since otherwise law 
would violate constitutional require¬ 
ment with respect to uniformity 
and equality.—Center v. Commercial 
Bank of Crown Point, 199 N.E. 567, 
209 Ind. 610. 


Automobiles 

Statute exempting automobiles 
from ad valorem taxes is not in vio¬ 
lation of constitutional provision 
that taxes shall be uniform on the 
same class of property —State v 
Wetz, 168 N.W. 835, 40 ND 299, 5 
ALR 731—42 CJ p 665 note 58 

7. Ill —Raymond v Hartford Ins. 
Co, 63 NE 745, 196 Ill. 329 

61 C J p 389 note 6. 

8. Ohio —State ex rel Struble v 
Davis, 9 N E 2d 684, 132 Ohio St 
555 

61 C J. p 389 note 10 

9. Miss —City of Jackson v De¬ 
posit Guaranty Bank & Trust Co., 
133 So 195, 160 Miss. 752. 

61 C J p 389 note 9. 

10. Ohio —State ex rel. Struble v. 
Davis, 9 N.E 2d 684, 132 Ohio St. 
555 

61 C J p 389 note 10 

11. U S.—Forshaw v. Layman, Ark., 
182 F 193, 104 C.C.A. 559. 

61 C.J. p 389 note 11. 

12. W.Va.—Chesapeake, etc., R. Co 
v. Miller, 19 W.Va. 408, affirmed 
5 S.Ct 813, 114 U.S. 176, 29 L.Ed. 
121 . 

61 C,J. p 389 note 12. 

Sxeniptions held constitutional 

Or—Methodist Book Concern v Gal¬ 
loway, 208 P.2d 319, 186 Or. 585. 

I 61 C,J. p 889 note 12 [a]. 
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have been held constitutional granting exemptions 
to such corporations as railroad companies, 12 manu¬ 
facturing corporations, 14 and various other classes 
of corporations, 16 particularly those of a quasi¬ 
public character, 16 as we}l as in the case of associa¬ 
tions organized for purely charitable purposes. 17 

§ 222. Statutory Provision# 

A statute granting an exemption, which is not in the 
nature of a contract, may be repealed by constitutional 
provisions or by statutory provisions expressly or Im¬ 
pliedly repealing it. 

Except in the case of grants which are irrevocable 
because in the nature of contracts, as discussed infra 
§ 239, a statute granting an exemption may be re¬ 
pealed or abrogated by the adoption of a new con¬ 
stitution or constitutional amendment which re¬ 
vokes the exemption, 18 by a later statute expressly 
repealing it, 19 by the enactment of a general reve¬ 
nue or tax law including in the classes of property 
to be taxed that which was previously exempt, 20 
by any later statute containing provisions clearly 
inconsistent with the further continuance of the ex¬ 
emption, 21 or by a statute intended to cover the 
whole subject of exemptions from taxation which 
does not include the particular property in any of 
the exempted classes 22 unless construed in view 
of peculiar circumstances of a particular case 
as not intended so to operate, 23 or which expressly 
repeals all prior statutes with respect to exemptions 


inconsistent with its provisions. 34 With respect to 
exemptions already expressly granted, the general 
rules that there is no repeal by implication where 
no legislative intent to repeal is indicated or ex¬ 
pressed or an intent not to repeal is apparent or 
manifest, 26 that repeals by implication are not 
favored, 26 that seemingly repugnant provisions will 
be construed so as to avoid a repeal by implication, 27 
and that a general law without negative words 
will not repeal a prior special statute granting an 
exemption, although the provisions of the statutes 
are different, unless they are irreconcilably conflict¬ 
ing, 28 apply, and a statute granting exemptions 
will not be repealed by a classification in a later 
statute which is nugatory. 29 

The validity of statutory provisions granting ex¬ 
emptions under various constitutional provisions, 
grants of authority, restrictions, requirements, or 
limitations has been discussed supra §§ 220-221, 
and the construction and operation of statutory 
grants of exemption is considered infra § 227. 

§ 223. -Commutation of Taxes 

Unleu restrained by some constitutional provision, 
it Is within the power of the legislature to grant a com¬ 
mutation of taxes by providing for the payment of a fixed 
annual sum, or a fixed percentage of earnings or profits, 
by a taxpayer, and to declare that such payment shall 
be In lieu of other taxes on the property. 

Unless restrained by some constitutional provi- 


13. U S —Mobile, etc., R. Co. v. Ten¬ 
nessee, Tenn., 14 SCt 068, 163 U.8. 
486, 38 LEd 793. 

61 C.J. p 389 note 14. 

14. U.S.—Williams v. Rees, C.C.I11, 
2 F. 882, 9 Biss. 405. 

Pa.—Commonwealth v. Germania 

Brewing* Co.. 22 A. 240, 146 Pa. 83 

15. Ind.—State Bank v. New Al¬ 
bany, 11 Ind. 139. 

61 C J. p 389 note 16. 

16. U.S.—Yasoo, etc., R. Co. v. Le¬ 
vee Com'rs, C.C.Miss., 87 F 24, af¬ 
firmed 10 S.Ct 74, 132 U.S. 190, 33 
L.Ed 308. 

17. Ohio.—Humphreys v. Little Sis¬ 
ters of Poor, 7 Ohio Dec., Reprint, 
194, 1 Cinc.LBul. 286, reversed on 
other grounds 29 Ohio St 201. 

61 C J. p 389 note 18. 

18. Mo.—Curators of Central Col¬ 
lege v. Rose, 182 S.W 2d 146, appeal 
dismissed 66 8 Ct 269, 828 U.S. 678, 
89 L.Ed. 660, rehearing denied 66 
S.Ct 429, 323 U.S. 818, 89 L.Ed. 650. 

61 C.JT, p 891 note 45. 

19. Tex.—Dallas Title & Guaranty 
Co. v. Board of Ins. Com’ra, Civ. 
App., 224 S.W.2d 882, error refused. 

61 C.J. p 291 note 46. 

#0. Wash.—^B6oln# Aircraft Co. v. 
Reconstruction Finance Corp., 172 


P.2d 838, 25 Wash 2d 652, 168 A L 
R. 539, appeal dismissed Boeing 
Aircraft Co. v. King County, 67 S 
Ct. 972, two cases. 330 U.S. 803, 91 
LEd. 1262 

61 C.J. p 391 note 47. 

21. Fla—State ex rel Charlotte 
County v. Webb, 49 So. 2d 93. 

61 C J p 391 note 48. 

22. Conn.—City of Hartford v. 
Hartford Theological Seminary, 34 
A. 483, 66 Conn. 476. 

Vt—Troy Conference Academy and 
Green Mountain Junior College v. 
Town of Pouitney, 66 A.2d 2, 116 
Vt 480 

61 C.J. p 391 note 49. 

23. N.Y.—People ex rel. Copper Un¬ 
ion for Advancement of Science 
and Art v. Sexton, 287 N.Y.S. 440, 
247 App.Div. 371, affirmed 6 N.E.2d 
404, 273 N.Y. 462. 

61 C’L P 291 note 50. 

24. Pa.—Wagner Free Inst v. Phil¬ 
adelphia, 19 A 297, 122 Pa. 612, 
19 Am.S.R. 613. 

Teat—"Dallas Title 2b Guaranty Co., 
v. Board of Insuranoe Com’ra. Civ. 
App., 224 S.W.2d 882, error refused. 

28, IoWm—Greens County Rural 
Electric Co-op. v. Nelson, 12 N.W. j 
2d 886, 224 Iowa 962. ■ I 

Mo.—State ex rel. Central Surety Ins. | 
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Corporation v. State Tax Commis¬ 
sion, 163 S.W.2d 43, 348 Mo. 171. 
N.H —Trustees of PhHlips Exeter 
Academy v. Exeter, 27 A.2d 669, 90 
N.H 472. 

Wis.—Northern Supply Co. v. City of 
Milwaukee, 39 N.W.2d 379, 265 Wis 
609. 

General rules with respect to implied 
repeal see Statutes 99 286-297. 

Amendment 

Exception of property of semina¬ 
ries of learning from taxation, in 
force since early date, was unaffect¬ 
ed by amendment to statute of Insti¬ 
tutional exemptions, since amend¬ 
ment in terms applies only to insti¬ 
tutional exemption statute.—Trus¬ 
tees of Phillips Exeter Academy v. 
Exeter, 27 A.2d 669, 90 N.H. 472. 

26. Ind.—Blaln v. Bailey, 25 Ind. 
165. 

La.—New Orleans v. Poydras Orphan 
Asylum, 88 La.Ann. 850. 

27. Mo.—State v. St Joseph’s Con¬ 
vent of Mercy, 22 S.W. 611,116 Mo. 
576. 

61 C.J, p 991 note 64. 

28. Mo.—State v. St Joseph’s Con¬ 
vent of Mercy, supra. 

61 C.J. p 291 note 55. 

82. Kan.—Ryan v. Tax CotnnUssion 
of Kansas, 294 P. 938, 132 Kan. 1. 
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sion, as discussed supra §§ 220, 221, it Is witbin the 
power of the legislature to grant a commutation of 
taxes by providing for the payment of a fixed an¬ 
nual sum, or a fixed percentage of earnings or 
profits, by a corporation or other taxpayer, and to 
declare that such payment shall be in lieu of other 
taxes on the property, 80 or on as much of its prop¬ 
erty as is used for a particular purpose, as consid¬ 
ered infra § 232; but the intention of the legislature 
in this respect must be entirely clear, and no ex¬ 
emption will be held to result from any language 
which does not show an unmistakable intention to 
accept the stated payment as a substitute for the 
particular taxes for which an exemption is 
claimed. 81 The state does not commute any portion 
of the taxes due to it by selling only a portion of 
its lien rights to a tax purchaser and reserving an- 
othe'r portion, and no violation of a constitutional 
prohibition against all forms of commutation is 
involved thereby. 32 

§ 224. Acceptance of, and Compliance with. 
Statutory Conditions and Require¬ 
ments 

One entitled to the benefit of a grant of exemption 
must In some way manifest his acceptance of the grant 
In order to obtain Immunity under it, and in particular 


§§ 228-226 

must comply with all valid and reasonable conditions Im¬ 
posed by statute. 

One entitled to the benefit of a grant of exemption 
must in some way manifest his acceptance of the 
grant, in order to obtain immunity under it, and 
m particular must comply with all valid and reason¬ 
able conditions imposed by statute; 88 and the same 
rule applies to a statute commuting taxes or provid¬ 
ing for the payment of a gross-earnings tax or other 
special tax in lieu of general taxation. 84 Such con¬ 
ditions include the planting of forest trees on the 
exempted land, 36 or the making of a list or return 
of one’s property to the assessors, 36 or the filing of 
an affidavit, 37 such as an affidavit with respect to 
the value of the property for which an exemption 
is claimed. 38 A requirement that a corporation 
claiming exemption shall file an annual return at a 
designated place is not met by placing the return 
in a postpaid, sealed envelope addressed to the 
designated place and depositing it in the United 
States mail. 38 

§ 225. Presumption against Existence 

The general rule la that a grant of exemption la 
never presumed; on the contrary the presumption is 
agalnat exemption from taxation. 

Since taxation is the rule and exemption is the 
exception, 40 and since exemptions from taxation are 
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80l Ill.—Reif v. Barrett. 188 N.B 
889, 355 III. 104. 

Md.—Western Maryland Ry Co. v 
State Tax Commission. 73 A 2d 12, 
195 Md 226, affirmed Canton R. Co 
V. Rogon, 71 SCt. 447. 340 US 
611, 95 LGd. 488, 20 A L R.2d 145. 
and Western Maryland Ry. Co. v 
Hogan. 71 SCt. 450. 340 US. 520. 
96 L Ed 501—Corpus Juris cited 
la Pittman v. Housing Authority 
of Baltimore City, 25 A2d 446, 469, 
180 Md 457. 

Ohio—Cleveland Hospital Service 
Aas'n v. Ebrlght, 49 N E.2d 929, 
142 Ohio St 61 

Pa—Appeal of Pennsylvania Co., 40 
Pa-Dtst & Co. 489 

Tenn.—Shields v Williams, 19 SW 
2d 261. 159 Tenn 349. 

Acceptance of grant of commutation 
see infra 8 224 

Presumption against commutation 
see infra 8 225 

Taxes affected by commutation see 
infra | 230. 

Whether charge Is reasonable 
equivalent of taxes is immaterial 
where property is exempt—Spring- 
field Housing Authority v. Overaker, 
61 N.BL2d 872, 890 Ill. 403. 

SI. Md.—Corpus Juris cited la Pitt¬ 
man v. Housing Authority of Bal¬ 
timore City, 25 A2d 466, 469, 180 
Md. 457. 

61 C.J. p 892 note 73. 


32. Wash—City of Seattle v Equi¬ 
table Bond Co., 217 P. 721, 126 
Wash. Ill 

33. Ariz—State v. Allred, 195 P 2d 
163, 67 Arts. 320, 4 A.L.R 2d 735. 

Cal.—Chesney v. Bryam, 101 P.2d 
1106, 15 Cal.2d 460. 

Ga—Duncan v Proctor, 24 S.E.2d 
791. 195 Ga 499 

N.J.—West Ridgelawn Cemetery v. 
State Board of Tax Appeals, 11 
A 2d 593, 124 NJ.Uw 284, affirmed 
15 A 2d 595, 125 N.J Law 274. 

61 C.J. p 391 note 68. 

Failure to comply as waiver see in¬ 
fra 8 226. 

Statutory condition Inapplicable 

Filing by city of an application 
for exemption of property from tax¬ 
ation instituted a “pending proceed¬ 
ing’* within the meaning of general 
saving statute, and hence statute 
providing that board of tax appeals 
should not consider application for 
exemption of property unless certifi¬ 
cate that taxes had been paid was 
attached thereto, did not apply where 
application was filed prior to time 
latter statute became effective.—City 
of Toledo v. Jenkins, 54 N.E.2d 656, 
143 Ohio St 141. 

34. U.S,—Northern Pac. R. Co. v. 
Clark, N.D, 14 S.Ct. 809, 153 US. 
252, 38 LEd 706. 

Miss —Oxford Bank v. Oxford, 12 So. 
203, 70 Miss. 504. 
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35. Conn—Baker v Town of West 
Hartford, 94 A 283, 89 Conn 394. 

36. R.I—O’Reilly v. Clarke, 137 A. 
783, 48 R I 407. 

37. Ariz.—State v. Allred. 195 P.2d 
163, 67 Arts. 320, 4 A.L.R.2d 735 

Cal.—Chesney v. Bryam, 101 P 2d 
1106, 15 Cal 2d 460. 

38. N.Y.—People v New York Tax, 
etc , Com'rs. 64 N Y 541. 

39. N.J.—Wilckes-Martin-Wilckes Co. 
v State Board of Taxes and As¬ 
sessments, Sup., 115 A 79. 

40. Ala.—Curry v Reeves, 195 So 
428, 240 Ala. 14 

Ariz—State v Yuma Irr. Diet., 99 
P 2d 704, 55 Ariz 178 

Ark—Berry v Dayidson, 133 S.W.2d 
442, 199 Ark 276 

Ga.—Burkett v. State. 32 S E 2d 797, 
198 Ga. 747—Campbell v. Red Bud 
Consol School Dist., 198 S.E. 225, 
186 Ga. 541. 

Hawaii—In re Perry, 86 Hawaii 340 

Iowa.—Cherry v. Board of Review of 
City of Cedar Rapids, 26 N W 2d 
316, 238 Iowa 189—City of Musca¬ 
tine v. Swickard, 6 N W,2d 23, 232 
Iowa 1176—Appeal of City of Du¬ 
buque Bridge Commission, 5 N W 
2d 334, 232 Iowa 112, certiorari de¬ 
nied City of Dubuque Bridge Com¬ 
mission v. Board of Review for 
City Of Dubuque 63 S Ct. 259, 817 
U.S. 686, 87 L Eld 549—Wagner v. 
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not favored, 41 the general rule is that a grant of 
exemption from taxation is never presumed. 42 On 
the contrary, since the relinquishment of the power 
to tax is never presumed, as discussed supra § 9, 
the presumption is against exemption from taxa¬ 


tion, 48 and in all cases of doubt as to the legislative 
intention, or as to the inclusion of particular prop¬ 
erty within the terms of the statute, the presumption 
is in favor of the taxing power, 44 and the burden is 
on claimant to prove or establish clearly his right 


Board of Review of City of Glen- 
wood. 4 N.W.2d 406, 232 Iowa 58— 
Samuelson v. Horn, 265 N.W. 168, 
221 Iowa 206, 

Ky.—Inter-County Rural Electric 
Co-op Corp. v. Reeves, 171 S.W.2d 
978, 294 Ky. 468. 

Me.—McDonald v. Stubbs, 49 A.2d 
765, 142 Me. 235. 

Minn.—Christian Business Men’s 
Committee of Minneapolis v State, 
38 N.W.2d 803, 228 Minn. 549 
N.M.—Flaska v. State, 177 P.2d 174, 
61 NM. 13 

N.T.—Schwartzman v. Miller, 30 N. 
Y.S 2d 882, 262 App Div. 635, af¬ 
firmed In re Schwartzman, 42 NE 
2d 22, 288 NY. 668. 

N.C.—Sir Walter Lodge No. 411, 
I. O. O. F, v Swain, 9 S E.2d 365, 
217 NC. 632. 

Ohio.—Cleveland Osteopathic Hospi¬ 
tal v Zangerle, 91 NE.2d 261, 153 
Ohio St. 222 —Crown Hill Cemetery 
Ass’n v. Evatt, 65 N E 2d 660, 148 
Ohio St. 399. 

Fa.—Dougherty v City of Philadel¬ 
phia, 172 A. 177, 112 Pa.Super. 570. 
Tenn —Smoky Mountain Canteen Co 
v Kizer, 247 SW2d 69, 193 Tenn. 
598. 

Wis.—Evangelical Lutheran Church 
v Shawano County, 40 N.W 2d 590, 
256 Wis. 196 

Wyo—Commissioners of Cambria 
Park v. Board of Com’rs of Weston 
County, 174 P.2d 402, 62 Wyo. 446 
61 C J, p 391 note 66. 

41. TJ.S.—State of Texas v. Moody’s 
Estate, C.C.A.Tex. f 156 F.2d 698. 
Fla—State ex rel. Miller v. Doss, 2 
So 2d 303, 146 Fla. 762—Miami 

Battlecreek v. Lummus, 192 So 
211, 140 Fla 718. 

Ky.—Martin v. High Splint Coal Co., 
103 SW.2d 711, 268 Ky. 11. 

Md—Pittman v. Housing Authority 
of Baltimore City, 26 A.2d 466, 180 
Md. 457. 

Mich.—In re Gundry, 292 N.W. 709, 
294 Mich. 221. 

Mo.—Bader Realty & Inv. Co. v. St 
Louis Housing Authority, 217 S.W 
2d 489, 358 Mo. 747. 

N.J.—Rutgers Chapter of Delta Up- 
silon Fraternity v. City of New 
Brunswick, 28 A.2d 759, 129 N.J. 
Law 238, affirmed 82 A.2d 364, 130 
N.J.Law 216—West Rldgelawn 

Cemetery v. State Board of Tax 
Appeals, 11 A 2d 593, 124 N J.Law 
284, affirmed 15 A 2d 695, 125 N.J. 
Law 274. 

N.Y.—People ex rel. Froelick v. 
Graves, 18 N.Y.S.2d 418, 259 App 
Div. BO—People ex rel. Unity Con¬ 
gregational Boo* of City of New 


York v. Mills, 71 N Y.S.2d 873, 189 
Misc. 774—Congregation Emanu-el 
of City of New York v. City of New 
York, 270 N.Y S. 6, 160 Misc. 667, 
affirmed 277 N.Y.S. 966, 243 App 
Div. 692—Hunter College Student 
Social Community & Religious 
Clubs Ass’n v. City of New York, 
63 N.Y.S 2d 337 

Ohio —Zangerle v. City of Cleveland, 
Division of Municipal Transp., 61 
N E 2d 720, 145 Ohio St 347—Pfeif¬ 
fer v. Jenkins, 46 N.E 2d 767, 141 
Ohio St. 66—State ex rel Hostetter 
v. Hunt, 10 N E 2d 155, 56 Ohio 
App. 120, affirmed 9 N.E 2d 676, 132 
Ohio St. 568—In re Taylor's Es¬ 
tate, 1 Ohio Supp 242, affirmed 40 
N E 2d 936, 139 Ohio St. 417. 

Tex —Hedgecroft v City of Houston, 
244 S W 2d 632—City of Longview 
v. Markham-McRee Memorial Hos¬ 
pital, 152 S W 2d 1112, 137 Tex. 178 
—Markham Hospital v City of 
Longview, Civ App., 191 S.W 2d 
695. 

42. Ark -Hardin v. Croom, 157 S.W 
2d 520, 203 Ark. 519—Bangs v. 
McCarroll, 149 SW.2d 63, 202 Ark 
103. 

Del.—Consolidated Fisheries Co. v 
Marshall, 32 A2d 426, 3 Terry 283, 
affirmed 39 A 2d 413, 3 Terry 532 
Hawaii—In re Yerian, 35 Hawaii 
855. 

Idaho—Lewiston Orchards Irr. Dist 
v Gilmore, 23 P 2d 720, 63 Idaho 
377. 

Ill—People v. Y M C A. of Chica¬ 
go, 6 N.E.2d 166, 366 Ill 118. 

Iowa.—Samuelson v. Horn, 266 N.W 
168, 221 Iowa 208. 

Ky.—Inter-County Rural Electric Co¬ 
op. Corp v. Reeves, 171 S W.2d 978, 
294 Ky. 458—Corpus Juris Quoted 
in Martin v. High Splint Coal Co., 
103 S W 2d 711, 714, 268 Ky 11. 

La.—Succession of Hedden, App., 146 

50 732. 

Mich.—City of Detroit v. Detroit 
Commercial College, 33 N.W.2d 737, 
322 Mich. 142, 

Miss.—Parker v. Mississippi State 
Tax Commission, 174 So. 567, 178 
Miss. 680, certiorari denied 58 S.Ct 
144, 802 U.S. 742, 82 LEd. 574. 
Neb.—North Platte Lodge 985, B. P 
O. E., v. Board of Equalisation of 
Lincoln County, 262 N.W. 313, 125 
Neb. 841, 92 AL.R. 658. 

N.M.— Flaska v. State, 177 P.2d 174, 

51 N.M. 13. 

N.Y.—Schwartzman v. Miller, 30 N. 
Y.S.2d 882, 262 App.Div. 636, af¬ 
firmed In re Schwartzman, 42 N.E 
2d 22, 288 N.Y. 568—City Bank 
Farmers Trust Co. v. Graves, 18 N. 
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YS.2d 596, 259 App Div. 68, appeal 
denied 20 N.Y.S.2d 415, 259 App Div. 
940, affirmed 88 NE 2d 221. 287 N 
Y. 547—In re Kinney, 14 N.Y.S.2d 
11, 267 App Div. 496, certified ques¬ 
tions answered and affirmed 24 N. 
E.2d 494, 281 NY 840—Herkimer 
County v Village of Herkimer, 295 
NYS 629, 251 APP Div. 126, af¬ 
firmed 18 N E 2d 854, 279 N.Y. 660. 

Ohio.—Goldman v. Robert E Bentley, 
Post No 50, American Legion, 107 
N E 2d 628, 168 Ohio St. 205—Ap¬ 
plication of American Legion, 86 N 
E 2d 467. 151 Ohio St 404—Presi¬ 
dent and Trustees of Miami Uni¬ 
versity v Evatt, 59 NE 2d 366, 144 
Ohio St 434—Incorporated Trus¬ 
tees of Gospel Worker Soc v 
Evatt. 42 X E 2d 900, 140 Ohio St 
185—East End Hospital v Evatt 
41 N E 2d 569, 139 Ohio St 60S— 
In re Taylor’s Estate, 40 N E 2d 930, 
139 Ohio St 417—State ex rel 
Yontz v West, 22 N E 2d 645, 61 
Ohio App 382—Miller v George II 
Mellen Co , 15 Ohio N P . N S , 33 

R I —Society for Preservation of New 
England Antiquities v Tax Asses¬ 
sors of City of Newport, 5 A 2d 293, 
62 RI 302 

61 C J. p 391 note 66 

Presumption against irrevocability of 
exemption see infra 6 239 

43. Arlz —City of Phoenix v Bowles, 
180 P 2d 222, 65 Ariz 315—Gietz 
v. Webster, 50 P 2d 573, 46 Ariz 
261—Conrad v. Maricopa County, 
12 P 2d 613, 40 Ariz 390. 

N.Y —Board of Education of Central 
(School Dist No 2 of Town of Alex¬ 
ander v Village of Alexander, 92 
N Y.S 2d 471, 197 Misc. 814 

Pa.—In re Robertson, 17 Pa.Dist & 
Co 537. 

Tenn—Hamilton Nat. Bank v. Mc- 
Canless, 144 SW.2d 768, 176 Tenn 
570. 

Wis—Town of Albion v. Trask, 41 N. 
W 2d 627, 256 Wis. 485—estate ex 
rel. Wisconsin Compensation Rat¬ 
ing and Inspection Bureau v City 
of Milwaukee, 23 NW2d 501, 249 
Wis 71—Milwaukee Electric Ry & 
Light Co. v. Wisconsin Tax Com¬ 
mission, 242 N.W. 312, 207 Wis. 523, 
followed in Wisconsin Gas & Elec¬ 
tric Co. v Wisconsin Tax Commis¬ 
sion, 242 N.W. 821, 207 Wis. 546. 

61 C.J. p 409 note 50. 

44. Ala.— Corpus Juris cited In 
Title Guarantee Loan & Trust Co. 
v. Hamilton, 193 So. 107, 108, 238 
Ala. 602. 

Ark.— Corpus Juris quoted in Wise¬ 
man v. Arkansas Wholesale Gro¬ 
cery Ass’n, 90 S.W.2d 987, 990, 192 
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§ 225 


to the exemption, 46 bringing himself clearly within | the terms of such conditions as the statute may im~ 


Ark. 813—Corpus Juris quoted lu 
Wiseman v. Madison Cadillac Co, 
88 S.W.2d 1007. 1011. 191 Ark. 1021. 
103 A.L R. 1208. 

III.—People ex rel. Lloyd v. Universi¬ 
ty of Illinois. 192 NE 243. 357 Ill 
369 

Ky.—Corpus Juris quoted in Martin 
v High Splint Coal Co., 103 S W 2d 
711, 714, 268 Ky. 11. 

Md.—Standard Properties v Employ¬ 
ment Security Board of Maryland, 
92 A.2d 459—State Tax Commis¬ 
sion v Baltimore Asphalt Block & 
Tile Co., 26 A 2d 371, 180 Md. 620 
—Corpus Juris oited in Pittman v 
Housing Authority of Baltimore 
City, 25 A.2d 466, 469, 180 Md 457 

Mo.—In re Burroughs* Estate, 206 S 
W.2d 340, 357 Mo. 10. 174 ALR 
524. 

N J.—Morristown Firemen’s Relief 
Ass'n v. Town of Morristown. 25 A. 
2d 28, 20 NJ Misc 113. 

NY—Schwartzman v Miller, 30 N 
Y.S 2d 882, 262 App Div 635, af¬ 
firmed In re Schwartzman, 42 N E 
2d 22, 288 N.Y 668 — In re Kinney, 
14 N Y.S.2d 11, 257 App Div 1079, 
certified questions answered and 
affirmed 24 N E 2d 494, 281 N Y 840 
—Herkimer County v. Village of 
Herkimer, 295 NYS 629, 251 App 
Div 126, affirmed 18 N E 2d 854, 279 
N Y. 660—People ex rel City of 
Buffalo v Mazurowski, 47 N Y S 2d 
657, 181 Misc 891, affirmed 47 N.Y. 
S.2d 620, 267 App Div 941, appeal 
denied 49 NY® 2d 270, 267 App 
Div. 1035, reversed os other 
grounds 62 NE 2d 608, 294 NY 370. 
reargument denied 64 N E 2d 278, 
295 N.Y 668 

RI —Society for Preservation of 
New England Antiquities v Tax 
Assessor of City of Newport, 5 A 
2d 293, 62 R.I 302 

Tex —City of Longview v Markham- 
McRee Memorial Hospital, 152 S. 
W 2d 1112, 137 Tex. 178 

61 C J. p 391 note 66. 

45. U.S —Norton Co. v. Department 
of Revenue of State of Illinois, 71 
S.Ct. 377, 340 US 634, 95 L Ed 517, 
order conformed to 99 NE 2d 346, 
409 Ill 216—In re Miller Land & 
Livestock Co, DC Mont, 66 F. 

Supp. 34 

Ala.—Corpus Juris oited in Title 
Guarantee Loan & Trust Co. v 
Hamilton, 193 So. 107, 108, 238 Ala. 
602—Bowman v State Tax Com¬ 
mission, 178 So. 216, 235 Ala. 190— 
Henry v. McCormack Bros Motor 
Car Co., 167 So 256. 232 Ala. 196 
—Hamilton v. Pullman Car & Mfg 
Corporation of Alabama, 163 So 
829. 231 Ala. 7. 

Aria.—State v. Yuma Irr. Diet., 99 P. 
2d 704, 55 Arts. 178. 

Ark.—Bangs v. McCarroll. 149 S.W.2d 
53, 202 Ark. 103—Corpus Juris 
quoted la Wiseman v. Arkansas 
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Wholesale Grocery Ass’n, 90 S W,2d 
987, 990, 192 Ark 313— Corpus Ju¬ 
ris quoted in Wiseman v. Madison 
Cadillac Co, 88 S W 2d 1007, 1011, 
191 Ark. 1021. 103 A L R 1208. 

Colo — Corpus Juris oited in Bedford 
v Hartman Bros , 89 P 2d 584, 586, 
104 Colo 190 

Fla —American Can Co v. City of 
Tampa, 14 ®o 2d 203, 152 Fla. 798 

Ill.—People ex rel Gill v. Trustees 
of Schools, 4 N E 2d 16. 364 Ill 131 
—Turnverein “Lincoln” v. Board 
of Appeals of Cook County, 192 N 
B 780, 358 Ill. 135—People ex rel 
Lloyd v. University of Illinois, 192 
NE 243. 357 Ill 369—People v 
Rockfora Lodge No 64, B. P O E , 
181 NE 432, 348 Ill 528 

Iowa—Ahrweiler v. Board of Sup’rs 
of Mahaska County, 283 NW 889, 
226 Iowa 229 

Ky — Corpus Juris quoted in Bigelow 
v. Reeves, 149 S W.2d 499, 501, 285 
Ky 831— Corpus Juris quoted in 
Martin v. High Splint Coal Co., 103 
S.W 2d 711, 714, 268 Ky 11. 

La—State v Louisiana Baking Cor¬ 
poration, App, 153 So. 41 

Me— Corpus Juris oited in Stockman 
v City of South Portland. 87 A 2d 
679, 682—Calais Hospital v City of 
Calais, 24 A.2d 489. 138 Me 234- 
Camp Emoh Associates v. Inhabi¬ 
tants of Lyman. 166 A. 59, 132 Me. 
67 

Md—Shaughnessy v. Linguistic Soc 
of America, 84 A 2d 68— Corpus Ju¬ 
ris oited In Pittman v Housing Au¬ 
thority of Baltimore City, 25 A 2d 
466, 469, 180 Md 457. 

Mass —Worcester Masonic Charity & 
Educational Ass’n v Assessors of 
Worcester, 94 N E 2d 763, 326 Mass 
409—Fisher School v Assessors of 
Boston, 91 N E 2d 657, 325 Mass 
529—American Institute for Eco¬ 
nomic Research v Assessors of 
Great Barrington, 87 N E 2d 186, 
324 Mass 509—Brockton, Knights 
of Columbus Bldg Ass’n v Asses¬ 
sors of Brockton, 72 N E 2d 406, 321 
Mass 110—Boston Chamber of 
Commerce v Assessors of Boston, 
54 N E 2d 199, 315 Mass 712, 152 
ALR. 174—Workmen’s Circle Ed¬ 
ucational Center of Springfield v 
Board of Assessors of City of 
Springfield, 51 N E 2d 313, 314 

Mass 616—Board of Assessors of 
Boston v Garland School of Home 
Making, 6 NE.2d 374, 296 Mass 
378. 

Mich—Ashton Power Wrecker 
Equipment Co. v Department of 
Revenue, 52 N W 2d 174, 332 Mich. 
432, appeal dismissed 73 S Ct 167, 
844 US 870, 97 LEd - 

Minn—Christian Business Men’s 
Committee of Minneapolis v State, 
38 N.W.2d 803, 228 Minn 549. 

Miss.—Parker v, Mississippi State 
Tax Commission, 174 So. 567, 178 
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Miss. 680, certiorari denied 58 S.Ct. 
144, 302 US. 742, 82 LEd 574- 
Board of Sup’rs, Warren County, 
v Vicksburg Hospital, 163 So 882, 
173 Miss. 805. 

N J —Jamouneau v. Division of Tax 
Appeals, 66 A 2d 534, 2 NJ. 325— 
Trustees of Rutgers University v 
Piscataway Tp. in Middlesex Coun¬ 
ty, 46 A.2d 56, 134 N J Law 85- 
College of Paterson v State Board 
of Tax Appeals, 34 A 2d 740, 131 
N J Law 67—City of Trenton v. 
State Board of Tax Appeals, 21 A. 
2d 644. 127 N J Law 105, affirmed 
City of Trenton v Rider College, 
25 A 2d 630, 128 N J Law 320— 
Dwight School of Englewood v. 
State Board of Tax Appeals, 177 A 
875, 114 N J Law 594, affirmed 187 
A 36, 117 N J Law 113—Rector, 

Wardens and Vestrymen of Christ 
Church in Short Hills v Milburn 
Tp, 57 A 2d 506, 26 N J Misc 123- 
Town of Mont< lair v Kimberly 
School, 61 A 2d 228, 25 N J Misc 
165, certiorari dismissed 60 A.2d 
313, 137 N J Law 402, reversed on 
other grounds 65 A 2d 500, 2 N J. 
28—Textile Research Institute v. 
Princeton Tp . 50 A 2d 829, 25 N.J. 
Misc. 94. 

N M —Fl&ska v State. 177 P 2d 174, 
61 NM 13 

NY.—People ex rel Frick Collection 
v Chambers, 91 N Y S 2d 525, 196 
Misc. 1026, affirmed 94 N Y.S.2d 
819, 276 App Div 891—People ex 
rel. Watch tower Bible & Tract Soc 
v Mastin, 80 N Y S 2d 323, 191 

Misc 899—People ex rel Unity 
Congregational Soc of City of New 
York v. Mills. 71 N Y S 2d 873, 189 
Misc 774—People ex rel Untermy- 
er v McGregor, 50 N.Y S 2d 59. 183 
Misc 218. affirmed 65 N Y S 2d 566. 
269 App Div 779 reversed on oth¬ 
er grounds 66 N E 2d 292, 295 NY 
237, reargument denied 67 N E 2d 
624, 295 NY 893—People ex rel 
City of Buffalo v Mazurowski, 47 
N Y S 2d 657, 181 Misc 891, affirmed 
47 NYS 2d 620. 267 App Div 941, 
appeal denied 49 N Y S 2d 270, 267 
App Div. 1035, reversed on other 
grounds 62 N E 2d 608, 294 NY 
370, reargument denied 64 N E 2d 
278, 295 NY 56S 

NO-Sabine v. Gill, 51 S E 2d 1, 229 
NC 699 

Ohio—National Tube Co v Glander, 
105 N E 2d 648, 157 Ohio St 407— 
French's Estate v Glander, 65 N E 
2d 61, 146 Ohio St. 225—Zangerle v 
City of Cleveland, Division of Mu¬ 
nicipal Transp . 61 NE2d 720, 145 
Ohio St 347—East End Hospital v 
Evatt. 41 N E 2d 569, 139 Ohio St 
608—Middletown Iron & Steel Co 
v. Evatt, 6 Ohio Supp 190, reversed 
on other grounds 38 N E 2d 585, 139 
Ohio St. 113, 426 

Or.—Stebco, Inc., ▼. Gillmouthe, 221 
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pose. 46 Accordingly, one claiming in any form of | action or proceeding that his property is exempt 


P.2d 914, 189 Or. 427, certiorari de¬ 
nied 71 SCt. 358, 840 U.S. 920, 95 
L.Ed. 665. 

Pa.—Commonwealth v. Clark, 25 A 2d 
143, 344 Pa. 155—In re Robertson, 
17 Pa Dist & Co. 537. 

RI —Knights of Columbus Bldg. 
Ass'n of Bristol v. Gorham, 24 A. 2d 
899, 67 RL 423. 

Tenn.—Smoky Mountain Canteen Co 
v Kizer, 247 SW.2d 69. 193 Tenn 
698—Hamilton Nat. Bank v Me- 
Canless, 144 S.W 2d 768, 176 Tenn. 
570. 

Vt—Ruppert v. Morrison, 85 A2d 
584 

Wyo.—Commissioners of Cambria 
Park v. Board of Com'rs of Weston 
County, 174 P 2d 402, 62 Wyo. 446. 
61 C J. p 391 note 66-p 411 note 94. 
Weight and sufficiency of evidence to 
establish exemption see infra fi 
805. 

Careful study 

Statutes of a state, enacted for 
purpose of raising revenue, are pre¬ 
sumed constitutional, and any claim 
of exemption of property from taxa¬ 
tion thereunder must be studied with 
care by court before rendering a de¬ 
cision which deprives state of a por¬ 
tion of its revenues.—Alaska S S. Co 
v. State. 196 P.2d 1001, 31 Wash.2d 
328. 

Statutory authority 

Person asserting exemption from 
taxation has burden of establishing 
statutory authority within limita¬ 
tions of constitution for such exemp¬ 
tion.—People ex rel. Cannon v. South¬ 
ern Illinois Hospital Corp., 88 N E 2d 
30, 404 Ill. 66—City of Mattoon v. 
Graham, 53 N E 2d 955. 386 Ill. 180 
—Oak Park Club v. Lindheimer, 17 
N.E.2d 82, 369 Ill. 462. 

46. Aris —Pothast v. Maricopa 
County, 30 P.2d 840. 43 Ariz 302. 
Ark.—-Missouri Pac. Hospital Ass'n v. 
Pulaski County, 199 S.W.2d 829, 
211 Ark. 9—Bamsdall Refining 
Corp. v. Ford, 109 S W 2d 161, 194 
Ark. 658— Corpus Juris quoted la 
Wiseman v. Arkansas Wholesale 
Grocery Ass'n, 90 S W.2d 987, 990, 
192 Ark 313— Corpus juris quoted 
la Wiseman v. Madison Cadillac 
Co., 88 «W.2d 1007, 1011, 191 Ark. 
1021, 103 ALR 1208. 

Cal.—Fredericks Home for the Aged 
v. San Diego County, 221 P.2d 68, 35 
Cal.2d 789—Serra Retreat v. Los 
Angeles County, 221 P 2d 59, 35 Cal. 
2d 755—Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, 221 P. 
2d 81, 35 Cal 2d 729, 15 A.L R.2d 
1045. 

Del.—George v. Unemployment Com¬ 
pensation Commission, 41 A2d 465, 

3 Terry 558. 

Fla.—City of St. Augustine v. Mid¬ 
dleton, 8 So.2d 158, 147 Fla. 529. 

Ill.—Glen Oak Cemetery Co. v. Board 


of Appeals of Cook County, 1*2 N.E. 
673, 358 Ill. 48. 

Iowa.—Cherry v. Board of Review of 
City of Cedar Rapids. 26 NW.2d 
316, 238 Iowa 189—Board of Direc¬ 
tors of Fort Dodge Independent 
School Dist. v. Board of Sup’rs of 
Webster County, 293 NW 38, 228 
Iowa 544—Readlyn Hospital v. 
Hoth, 272 NW. 90. 223 Iowa 341. 

Kan—A. T A S F Hospital Ass*n v. 
State Commission of Revenue and 
Taxation, 246 P.2d 299. 173 Kan 
312—Clements v. Ljungdahl, 167 
P 2d 603, 161 Kan 274—State ex 
rel. Goodell v. Security Ben Ass'n, 
87 P.2d 560, 149 Kan. 384—Alpha 
Tau Omega Fraternity of Lawrence 
v. Board of Com'rs of Douglas 
County, 18 P 2d 573, 136 Kan 675 

Ky.—Mordecai F. Ham Evangelistic 
Ass’n v. Matthews, 189 S W 2d 624, 
300 Ky. 402, 168 ALR 1216—Todd 
County v. Bond Bros, 188 S W 2d 
325, 300 Ky 224— Corpus Juris 

quoted in Bigelow v Reeves, 149 
S W 2d 499. 501. 286 Ky. 831— Cor¬ 
pus Juris quoted in Martin v High 
Splint Coal Co., 103 S.W.2d 711, 714, 
268 Ky. 11. 

La.—Mattingly v. Vial, 190 So. 313, 
193 La. 1. 

Md—Standard Properties v. Employ¬ 
ment Security Board of Maryland, 
92 A 2d 459— Corpus Juris cited In 
Pittman v. Housing Authority of 
Baltimore City, 25 A.2d 466, 469, 
180 Md. 457. 

Mass.—Assessors of Framingham v. 
First Parish in Framingham, 107 
N E 2d 309—Collector of Taxes of 
Boston v. Cigarette Service Co, 89 
N.E 2d 787, 325 Mass 162—Ameri¬ 
can Institute for Economic Re¬ 
search v. Assessors of Great Bar¬ 
rington, 87 N.E 2d 186, 324 Mass 
609—Assessors of Lancaster v 
Perkins School, 82 N E 2d 883, 323 
Mass. 418—Brockton, Knights of 
Columbus Bldg. Ass'n v. Assessors 
of Brockton. 72 N.E 2d 406, 321 
Mass. 110—Board of Assessors of 
Boston v Boston Pilots' Relief Soc , 
40 N E 2d 889. 311 Blass. 232- 
Board of Assessors of Boston v. 
Garland School of Home Making, 6 
N E 2d 374, 296 Mass. 378—Com¬ 
missioner of Corporations and Tax¬ 
ation v. Hornblower, 5 NE 2d 20, 
296 Mass. 201—Boston Symphony 
Orchestra v Board of Assessors of 
City of Boston. 1 N E 2d 6, 294 
Mass. 248. 

Mich.—City of Detroit v. Detroit 
Commercial College, 83 N.W.2d 737, 
322 Mich. 142—Engineering Soc. of 
Detroit v. City of Detroit, 14 N,W. 
2d 79, 308 Mich. 639. 

Miss.—Willis Creek Drainage Dist. v. 
Yazoo County, 48 So.2d 498, 209 
Miss. 849—Leaf Hotel Corporation 
v. City of Hattiesburg, 150 So. 779, 
168 Miss. 304. 


Mo.—National Cemetery Ass*n of 
Missouri v. Benson, 129 8.W.2d 842, 
344 Mo. 784, 122 A.L R. 898. 

Mont.—Poorman v. State Board of 
Equalization, 45 P.2d 807, 99 Mont. 
543. 

N.J —Fairmount Hospital ▼. State 
Board of Tax Appeals, 4 A 2d 67, 

122 N J Law 8. affirmed 8 A 2d 273, 

123 N J.Law 201—Rector, Wardens 
and Vestrymen of Christ Church in 
Short Hills v. Milburn Tp. 67 A2d 
606, 26 NJMtsc. 128—Duke Pow¬ 
er Co. v. Hillsborough Tp., Somer¬ 
set County. 26 A 2d 718, 20 N J 
Misc 240—Camden Branch No 57, 
Fleet Reserve Ass'n v City of Cam¬ 
den, 19 A 2d 31, 19 NJMlsc. 291- 
City of New Brunswick v. New 
Brunswick Aerie No 1329, Frater¬ 
nal Order of Eagles, 18 A.2d 483, 
18 NJ.Misc 369—Dana College v 
State Board of Tax Appeals, 184 A 
412, 14 NJMlsc. 308. affirmed 189 
A 620. 117 N J Law 530. 

N M —Iden v Bureau of Revenue, 89 
P 2d 519, 48 NM 205. 

N Y —People ex rel Autokefalos 
Orthodox Spiritual Church of St 
George, The Tropeophoros v Halla- 
han, 105 NYS2d 882. 200 Misc 
221, affirmed 105 N Y S 2d 980. 278 
AppDiv 947, reargument and ap¬ 
peal denied 106 N Y S 2d 1007, 278 
App.Div. 1026—Application of New 
York Conference Ass’n of Seventh- 
Day Adventists. Ill N Y S 2d 329. 
report confirmed 109 N Y S 2d 774, 
279 App Div. 845. affirmed New 
York Conference Ass'n of Seventh- 
Day Adventists v. Schenck, 107 N. 
E.2d 654, 304 NY. 706. 

N.C —Henderson v. Gill, 49 S E 2d 
754, 229 N.C. 313. 

Ohio—City of Dayton v. Haines, 102 
N E 2d 590, 156 Ohio St. 366—Cleve¬ 
land Osteopathic Hospital v Zan- 
gerle, 91 N E 2d 261, 153 Ohio St 
222—Crown Hill Cemetery Ass'n v 
Evatt. 55 N E 2d 660, 143 Ohio St 
399—Salisbury’s Estate v Depart¬ 
ment of Taxation. 101 N.E 2d 304. 
90 Ohio App 17. appeal dismissed 
99 N E 2d 671, 155 Ohio St. 615- 
State ex rel. Hostetter v. Hunt, 10 
NE.2d 156. 56 Ohio App 120. af¬ 
firmed 9 N.E.2d 676, 182 Ohio St 
568 

Or.—Benton County ▼. Allen, 133 P. 
2d 991, 170 Or. 481. 

Pa.—Wynnefleld United Presbyterian 
Church v City of Philadelphia, 35 
A.2d 276, 348 Pa. 252—In re Bay¬ 
er's Estate, 26 A2d 202, 345 Pa. 
308—Young Men's Christian Ass’n 
of Germantown v. City of Philadel¬ 
phia, 187 A 204, 323 Pa. 401—Com¬ 
monwealth v. McCrady-Rodgers 
Co, 174 A 395, 316 Pa. 155—Dough¬ 
erty v. City of Philadelphia, 171 A. 
583, 314 P*l 298—Board of Chris¬ 
tian Education of Presbyterian 
Church in U. 8. V. School Dist. of 
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from taxation must offer in proof facts and cir¬ 
cumstances in support of his claim. 47 

There is no real conflict between this rule and the 
rule that there can be no taxation except as au¬ 
thorized by the lawmaking power, 48 at least where 
the exemption claimed is from the ordinary burden 
of taxation imposed on property generally; 49 but, 
if the exemption claimed is not from the ordinary 
burden of taxation imposed on persons and property 
generally, but from a special tax relating only to 
special cases and affecting only a special class of 
persons, the burden of such a tax applies only to 
those who are clearly within the application of the 
statute, 50 or if, in the case of general taxes, the 
statute enumerates those to be regarded as owners 
of property for the purpose of taxation, the pre¬ 
sumption favors the exemption of others not list¬ 
ed. 51 

With respect to property which it is the estab¬ 
lished policy of the state to exempt or to abstain 
from taxing, such as public property, the rule that 
exemptions are not favored, 62 and the presumption 
against exemption from taxation, 63 do not apply. 


The doctrine that taxation is the rule and exemption 
is the exception is reversed, 54 and the presumption 
favors the exemption, and the burden is on the 
government to establish the taxability of the prop¬ 
erty it seeks to reach. 66 

Commutation of taxes . The rule that the pre¬ 
sumption is against the exemption applies to statutes 
providing for commutation of taxes and operates 
against the particular exemption claimed unless 
the intention of the legislature to grant the exemp¬ 
tion is clear, 56 especially where to hold that such 
was the intention of the legislature would compel a 
finding against the constitutionality of the law. 67 

§ 226. Waiver or Estoppel to Claim or Deny 

In the absence of constitutional restrictions or limi¬ 
tations, the right to an exemption may be waived or an 
estoppel may preclude the assertion of a claim to an 
exemption. 

Although the failure to claim an exemption for 
many years is of itself insufficient to bar a claim of 
exemption, 58 in the absence of constitutional restric¬ 
tions or limitations, 69 the right to an exemption 


City of Philadelphia. 91 A.2d 372, 
171 Pa.Super 610—In re Premises 
230 South Hanson St., Known as 
Hanson Garage. Ward 46, City and 
County of Philadelphia. 177 A. 700, 
117 Pa.8uper. 182—Dougherty v. 
City of Philadelphia, 172 A. 177, 112 
Pa.Super. 670—Laureldale Ceme¬ 
tery Ass’n v. Matthews, 55 Pa.Dist 
ft Co. 189, 37 Berks Co 121, re¬ 
versed on other grounds 47 A 2d 
277, 354 Pa. 239—Commonwealth v. 
Brink’s Inc., Com PI, 52 Dauph Co 
289, affirmed 30 A 2d 128, 346 Pa. 
296—Appeal of Hill School, Com 
PI., 67 MontgCo 113—Appeal of 
Betts Hospital, Com.Pl., 27 North. 
69. 

RI —Knights of Columbus Bldg 
Ass'n of Bristol v. Gorham, 24 A 
2d 899, 67 RI. 423—Society for 
Preservation of New England An¬ 
tiquities v. Tax Assessors of City 
of Newport, 5 A.2d 293, 62 R.I. 302. 

Tex.—Little Theatre of Dallas v City 
of Dallas, Civ.App, 124 S W.2d 863. 
—Houston Belt ft Terminal Ry. Co. 
v. Clark, Civ.App, 122 S.W 2d 356, 
affirmed 143 S.W.2d 373, 135 Tex. 
388. 

Va.—Revercomb v. Dillard, 42 S B 2d 
844, 186 Va. 647. 

Wash.—Miethke v. Pierce County, 23 
P.2d 405, 173 Wash. 881. 

Wis.—Evangelical Lutheran Church 
v. Shawano County, 40 N.W.2d 590, 
366 Wig. 198—Bowman Dairy Co. v. 
Wisconsin Tax Commission, 1 N 
W.3d 905, 840 Wis. 1—First Wis¬ 
consin Trust Co. v. Wisconsin Tax 


Commission, 298 NW 595, 238 Wis 
199 

61 C J. p 392 note 67. 

Letter and spirit of law 

Claim for exemption from taxation 
must be clearly shown to be within 
letter and spirit of law. 

Iowa —Trustees of Iowa College v 
Baillie. 17 NW2d 143, 236 Iowa 
235—Readlyn Hospital v. Hoth, 272 
N W. 90, 223 Iowa 341. 

Md —Clarke v. Union Trust Co. of 
Dist of Col., 63 A.2d 635, 192 Md. 
127. 

N T —Beverly Hills Cemetery Corp 
v. Rush, 114 N Y S.2d 793, 201 Misc 
534—Lawrence-Smith School v. 
City of New York. 2 N Y S 2d 762, 
166 Misc 866, affirmed 7 N Y.S 2d 
486, 255 App Div. 762, appeal denied 
7 N Y.S 2d 1006, 255 App Div. 847, 
affirmed 21 N E.2d 693, 280 N Y. 805. 

47. N J.—Princeton Country Day 
School v State Board of Tax Ap¬ 
peals, 175 A 136, 113 N J Law 515. 
—Town of Dover v. Knights of Co¬ 
lumbus Home Ass'n, 46 A.2d 376, 24 
N J Misc. 84. 

61 C.J. p 411 note 93. 

48. Iowa.—In re Boyd, 116 N.W. 700, 
188 Iowa 583, 17 L.R.A..N.S., 1220 

61 C.J. p 392 note 69. 

49. Iowa.—In re Boyd, supra. 

N.Y.—In re Bnston, 21 N B. 87, 113 N. 
Y. 174, 8 L R.A. 464. 

50. N.Y.—In re Harbeck, 55 N.B. 
850, 161 N.Y. 211. 

61 C.J. p 392 note 71. 

51. Iowa.—In re Boyd, 116 N.W. 700, 
138 Iowa 583, 17 L.R.A.N.8., 1310. 
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52. Fla—Saunders v. City of Jack¬ 
sonville, 25 So 2d 648, 157 Fla 240. 
followed in 25 So 2d 655, 157 Fla 
253. 

53. Pa.—Commonwealth v. Dauphin 
County. 6 A 2d 870, 335 Pa 177 

54. Mo—State ex rel. Cairo Bridge 
Commission v Mitchell, 181 S W.2d 
496, 352 Mo 1136, certiorari denied 
65 S.Ct. 130, 323 U.S 772, 89 L Ed 
617. 

Va—Pelouze v City of Richmond, 33 
S E.2d 767. 183 Va. 805. 

55. Ga.—Sloan v Polk County, 29 
S E 2d 284, 70 Ga.App. 707. 

Minn —Fairmont Community Hospi¬ 
tal Ass’n v. State, 21 NW.2d 243. 
221 Minn. 107. 

Pa.—Commonwealth v. First Nat. 
Bank of Scranton, 48 Pa.Dist & Co 
399, 53 Dauph.Co 245 

Va.—Pelouze v City of Richmond, 33 
SB 2d 767, 183 Va. 805. 

61 C.J p 412 note 96. 

56. Md —Pittman v. Housing Au¬ 
thority of Baltimore City, 25 A 2d 
466, 180 Md. 467. 

61 C J. p 392 note 73. 

57. La.—Southland Inv. Co. v. Jeter, 
129 So. 722, 171 La. 106. 

Tex—Millers’ Mut. Fire Ins. Co. v. 
City of Austin, Civ.App., 310 SW. 
826. 

58. N.Y.—People ex rel. Provident 
Loan 8oc. of New York ▼ Cham¬ 
bers, 88 N.Y S.2d 469. 196 Misc. 367, 
92 N.Y.S.3d 919, 276 App.Div. 757, 
affirmed 93 NB.2d 455, 301 NY. 575. 

58. Idaho.—Robb v. Nielson, 229 P. 
3d 981, 71 Idaho 222. 



§ 226 


TAXATION 


84 Q.J.S, 


may be waived or an estoppel may preclude the 
assertion of a claim to an exemption. 60 Thus, a 
taxpayer may be estopped to claim, or may waive 
his right to, an exemption by an express renuncia¬ 
tion thereof, 61 by the sale or other disposition of 
the exempt property; 62 by changes for which he is 
responsible taking him out of the exempted class ; 63 
by the acceptance of a subsequent legislative act 
imposing taxes or changing the rate or mode of 
taxation; 64 by exercising an option to be assessed 
according to a particular method, 65 by joining in 
the petition for the public improvement, to defray 
the cost of which the tax was imposed ; 66 or by pay¬ 
ment of taxes on it without protest for a number 
of years, 67 although m some jurisdictions an estop¬ 
pel on this ground has been denied, payment of 
taxes being held to raise no presumption in favor 


of taxation as against a statute explicitly declaring 
an exemption. 68 A person is estopped to claim an 
exemption with respect to property which he has 
included m the list of his taxable properties, 69 or 
which he has returned to the assessors as taxable, 70 
unless he did so in mistake s of his rights, 71 or unless 
the assessors were not misled thereby. 72 Accord¬ 
ing to some authorities, a person is estopped to claim 
an exemption by mere neglect to make the claim 
before the taxing officers, 73 or by failure to list the 
property on which exemption is claimed separately 
from the taxable property, 74 although other author¬ 
ities have held that an exemption is not lost by a 
failure to submit to the taxing authorities facts 
showing a right thereto where the statutes do not 
require such submission or do not provide for 
such a penalty for failing so to submit, 76 or by an 


60. 4 Ariz — Evans v Hallas, 167 P 2d 
94, 64 Ariz 142—City of Phoenix v 
State ex rel Harless, 137 P 2d 783 
60 Ariz 369, 146 A LR 1255 
Minn —Christian Business Men’s 
Committee of Minneapolis v State, 
38 N.W2d 803, 228 Minn. 549. 
Estoppel: 

Of corporation see infra § 267 
To deny liability for taxes see su¬ 
pra ft 65 

Waiver or estoppel hfeld shown. 

U S —Atchison, T & S P Ry Co. v. 
Elephant Butte Irr Dist of New 
Mexico. CCANM, 110 F 2d 767. 
Ariz.—Pima County v Weddle, 97 P 
2d 531, 54 Ariz 525—Pothast v 
Maricopa County, 30 P 2d 840, 43 
Ariz 302. 

Va—Seaboard Finance Corp v Com¬ 
monwealth, 38 S E 2d 770. 185 Va. 
280 

Waiver or estoppel held not shown 

Cal—Third and Broadway Bldg Co 
v Los Angeles County, 32 P 2d 377, 
220 Cal. 660 

Colo—City and County of Denver v, 
Colorado Seminary, 41 P2d 1109, 
96 Colo. 109 

Ill —People v. Rosehill Cemetery Co., 
21 N E 2d 766, 371 Ill 510. 

61. Va.—Seaboard, etc, R. Co v. 
Norfolk County, 2 S.E. 278, 88 Va. 
195. 

61 C J. p 408 note 23. 

62. Ind—Devoir v. State, 86 N.E 
1109, 137 Ind 332 

63. U.S. — Memphis City Bank v. 
Tennessee, Tenn., 16 S.Ct. 468, 161 
U.S. 186, 40 L Ed 664. 

61 C.J. p 409 note 25. 

64. N,J<—United R, etc., Co. v. Rail¬ 
road Taxation Com’rs, 37 N.J.Law 
240. 

Va.—‘’Petersburg v. Petersburg R. Co., 
28 Oratt 778, 76 Va. 778. 

6B. U.S.—Day v. Simms Oil Co., D.C. 
La., 28 F.2d 928, affirmed, C.C.A., 81 


F.2d 506; certiorari denied 49 S Ct. 
514, 279 US 874, 73 L Ed. 1009 

66. Pa —Reynoldsville Borough v 
First Methodist Episcopal Church, 
19 Pa Dist 400. 

67. N.J—Rutgers Chapter of Delta 
Upsilon Fraternity v City of New 
Brunswick, 28 A 2d 759, 129 NJ 
Law 238, affirmed 32 A 2d 364, 130 
N J Law 216 

Ohio—Cordes v Du Bois, App , 34 N 
E 2d 245, appeal dismissed 27 N E 
2d 405, 136 Ohio St 573—Du Bois 
v. Baker. 3 N E 2d 552, 52 Ohio App. 
148, petition dismissed Baker v. 
Du Bois, 199 NE 181. 130 Ohio St. 
339 

61 C J p 409 note 29. 

66. Conn —Landon v. Litchfield, 11 
Conn 251 

Md —Oak Lawn Cemetery of Balti¬ 
more County v. Baltimore County 
Com’rs, 198 A 600, 174 Md 280, 115 
AL.R 1478. 

Miss.—Gully v. Wilmut Gas & Oil 
Co, 165 SO 620, 174 Miss 794. 

N.Y.—People ex rel. Woodlawn Cem¬ 
etery v. Chambers, 91 N Y.S 2d 774 

RI —Knights of Columbus Bldg 
Ass’n of Bristol v. Gorham, 24 A.2d 
899, 67 R I 423. 

69. U S —Nile Irr Dist. v. Gas Se¬ 
curities Co., Colo., 248 F. 861, 160 
C.C.A. 619 

70. U S —Central Pac. R. Co v. Peo¬ 
ple of California, Cal, 16 S Ct 766, 
162 US 91, 40 LEd. 903. 

61 C J. p 409 note 32. 

71. Mass.—Welch v. Boston, 97 N.E. 
893, 211 Mass. 178—Charlestown v. 
Middlesex County, 109 Mass. 270. 

72. Mass.—Hamilton Mfg. Co. v. 
City of Lowell, 175 N.E. 78, *74 
Mass. 477, 74 A.L.R. 1213. 

73. N.J.—Union Waxed, eta, Paper 
Co. v. State Board of Assessors, 68 
A. 1006, 78 N.J Law 374. 

61 C.J. p 409 note 35. 

74. Ill.—Sanitary Diet, of Chicago 

436, 


v. Gibbons, 127 N El 691, 293 Ill. 
619 

75. N J —New Jersey Zinc Co v 
Hancock, 44 A 207, 63 N J Law 
506 

61 C J p 409 note 37. 

In Arizona 

(1) It had been held that failure of 
taxpayer to comply with statutory 
provisions with respect to assertion 
of constitutional exemption claim 
which was absolute was not a waiver 
and legislation could not make it a 
waiver—Evans v. Hollas, 167 P 2d 
94, 64 Ariz. 142—Calhoun v. Flynn, 
289 P 157, 37 Ariz. 62. 

(2) A subsequent decision express¬ 
ly overruled portions of Calhoun v 
Flynn, supra, and Evans v Hallas, 
supra, in conflict, and held legisla¬ 
tion effective and valid whereby fail¬ 
ure to file claim for exemption from 
taxation for particular year as re¬ 
quired by statute was waiver or loss 
of constitutional right to exemption 
from taxation for such year—State 
v. Allred, 195 P.2d 163, 67 Ariz. 320, 

4 A L R 2d 736. 

In California, 

(1) It had been held that provi¬ 
sions of statute to effect that failure 
to comply with procedure for claim¬ 
ing exemption should be deemed 
waiver of exemption Is ineffective as 
constituting limitation by legislature 
on exemption granted by constitution. 
St John’s Church v. Los Angeles 
County, 42 P.2d 1093, 5 Cal.App.2d 253 
—61 C J. p 409 note 37. 

(2) Subsequent supreme court de¬ 
cision disapproved holding in St. 
John’s Church v. Los Angeles Coun¬ 
ty, supra, and held that statute pro¬ 
viding for waiver of exemption grant¬ 
ed by constitution for failure to com¬ 
ply with procedure to claim exemp¬ 
tion was not Ineffective as attempt to 
limit constitutional exemption,— 
Chesney v, Rryam, 101 P.2d 1106, 15 
Cal .2d 460L 
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omission to appear before the authorities and object 
to the assessment, 76 especially where the assessment 
was made against claimant’s predecessor in title 
and claimant had no knowledge or notice of the 
board’s purpose to assess. 77 An estoppel to deny 
an exemption arises from a judgment in favor of 
the exemption in proceedings between the same par¬ 
ties to collect a tax on the same property of an 
earlier year, m which the question of exemption 
was necessarily presented and determined on iden¬ 
tically the same facts on which the right of exemp¬ 
tion is later claimed. 78 However, estoppel to claim 
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an exemption cannot be based on conduct of a 
person other than claimant. 79 

The parties to a proceeding for the assessment of 
taxes on property claimed to be exempt have the 
right to try the facts of its use for each tax year 
within the time provided and recognized by statutes 
and decisions, 80 and the failure of the taxpayer to 
return the property and claim the exemption in 
previous years does not operate as an estoppel to 
claim the exemption, or as an obstacle in the nature 
of a judicial ascertainment of the question, in a 
proceeding for the assessment thereof. 81 
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B. CONSTRUCTION AND OPERATION OF GRANT GENERALLY 


§ 227. In General 

An alleged constitutional or statutory grant of ex¬ 
emption from taxation will be strictly construed in fa¬ 
vor of the state and taxation and against the taxpayer 
and exemption. 

The rule, discussed in Statutes § 396, that a tax 
statute will be construed in favor of the taxpayer 


does not apply as to an asserted exemption from 
taxation 82 Since, as considered supra § 225, ex¬ 
emptions from taxation are not favored, an alleged 
constitutional or statutory grant of exemption from 
taxation will be strictly construed in favor of the 
state and taxation and against the taxpayer and 
exemption, 83 and in following this rule of strict 


70. N T —Hebrew Free School As¬ 
soc v New York, 4 Hun 446 
Tenn —Nashville Labor TYmple v 
City of Nashville, 243 SW 78. 146 
Tenn. 429, 23 UR 807 

77. Tenn—Stnte Felts, 270 SW 

77, 151 Tenn 390 

78. U S.—New Orleans v Citizens’ 
Bank. La, 17 S Ct 905. 167 US 
371, 42 LEd 202 

79. Iowa.—Hart v Delphey, 136 N. 
W. 702, 157 Iowa 316 

61 C J p 409 note 42 

80. Ala.—Gay v State, 153 So 767, 
228 Ala. 253 

81. Ala—Gay v State, supra. 

82. U.S—Phipps v. C. I R. CCA 
Colo. 91 F.2d 627, 112 ALR 1441, 
certiorari denied 58 S.Ct. 144, 302 
UtS. 742. 82 LEd 574 

axemptloiui from execution or attach¬ 
ment 

(1) The principle that exemption 
laws are to be liberally construed in 
favor of the owner of property when 
it is sought to be subjected to sale 
under execution or attachment does 
not prevail when an exemption is 
claimed from liability for taxes.— 
Clement v. Stone. 15 So.2d 517, 195 
Miss. 774, 152 A.L.R. 742—61 C.J. p 
392 note 76. 

(2) Liberal construction of stat¬ 
utes exempting property from levy 
and sale see Exemptions 6 4. 

Contracts of tax exemption must 
be read narrowly end strictly—At¬ 
lantic Coast Line R Co v. Phillips, 
Ga., 67 8.Ct. 1584, 332 U.S. 168, 91 
L.Ed. 19T7. 173 A.L.R. 1. 

83. U.S,—J. D. Adams Mfg. Co. v. 
Store*), In <1, 56 act 916. 304 U.S. 


307. 82 LEd 1365. 117 ALR 429. 
conformed to 15 N E 2d 1016, 214 
Ind 707—H lie v Iowa State Board 
of Assessment and Review, Iowa 
58 SCt 102, 302 US 95, 82 LEd 
72—Trotter v State of Tennessee 
for Use and Benefit of Blount 
County. Tenn, 54 SCt 138, 290 U 
S 354, 78 LEd 358—Pacific Co v 
Johnson, Cal, 52 S Ct 424, 285 US 
480. 76 LEd 893—'State of Tex v 
Moodv’s Estate, C C A Tex , 156 F 
2d 698—Golden v C I R..CCA3. 
113 F 2d 590—Phipps v C I R, C 
C A Colo, 91 F 2d 627, 112 ALR 
1441. certiorari denied 58 SCt 144, 
302 US. 742, 82 LEd 574—Sancho 
, s Corona Brewing Corp, CCA 
Puerto Rico, 89 F 2d 479. certiorari 
denied Corona Brewing Corp, 58 
SCt 18, 302 US 699, 82 LEd 540 
—Phipps v Bowers, DCNY, 46 
F 2d 164, affirmed, CCA., 49 F.2d 
996, certiorari denied 52 S Ct 22, 
284 US 641, 76 LEd 545—In re 
Los Angeles Lumber Products Co, 
DC Cal., 45 FSupp 77—U. S. v 
Certain Parcels of Land in City of 
Philadelphia, D.C Pa., 41 FSupp. 
415—Northwestern Municipal Ass’n 
v U. S, DC Minn, 22 FSupp 18, 
affirmed, C.C A., 99 F 2d 460 —Indus¬ 
trial Trust Co. v. Broderick, DC. 
R.I., 19 FSupp 961, affirmed, CC. 
A., 94 F 2d 927, certiorari denied 
53 S.Ct. 1040, 304 U.S. 572. 82 L.Ed. 
574. 

Ala—Carter Oil Co. v. Blair, 57 So.2d 
64, 256 Ala 650—Pullman-Stand¬ 
ard Car Mfg. Co. v. State, 46 So 2d 
500, 253 Ala 636—State v. Wert¬ 
heimer Bag Co* 43 So.2d 824, 253 
Ala. 124—Touart v. American Cy&n- 
amid Co., 36 So.2d 484, 210 Ala | 
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551—Corpus Juris quoted in State 
v Bridges, 21 So 2d 316, 317. 246 
Ala. 486, 159 ALR 678—Board of 
Education of Jefferson County v 
State, 194 So 881. 239 Ala 276— 
Hattemer v State Tax Commission, 
177 So 156, 235 Ala 44—Holt v 
Long. 174 So 759, 234 Ala 369— 
Henry v. McCormack Bros Motor 
Car Co, 167 So 256, 232 Ala 196 
—State v Wright, 140 So 584, 224 
Ala 357, followed in 140 So. 685, 
224 Ala 359 

Ariz —City of Phoenix v Bowles, 180 
P 2d 222, 65 Ariz 315—Gietz v 
Webster. 50 P.2d 373. 46 Ariz 261 
—Oglesbv v Poage. 40 P 2d 90, 45 
Ariz 23—Lois Qrunow Memorial 
Clinic v Oglesby, 22 P 2d 1076, 42 
Ariz 98—Conrad v Maricopa Coun¬ 
ty, 12 P.2d 613, 40 Ariz 390 

Ark—Morgan v. Cook, 202 S W 2d 
355, 211 Ark 755—Bangs v. Me- 
Carroll, 149 S W 2d 63, 202 Ark 103 
—Wiseman v. Madison Cadillac Co , 
88 S W 2d 1007, 191 Ark 1021, 103 
UR 1208 

Cal.—Serra Retreat v. Los Angeles 
County, 221 P.2d 59, 35 Col.2d 755 
—Young Men's Christian Ass’n of 
Los Angeles v. Los Angeles Coun¬ 
ty, 221 P.2d 47, 35 Cal 2d 760- 
Corpus Juris cited, lx Cedars of 
Lebanon Hospital v. Los Angeles 
County, 221 P.2d 31, 86, 85 Cal 2d 
729, 15 A.L.R. 1045—City and Coun¬ 
ty of San Francisco v. San Mateo 
County, 112 P.2d 595, 17 Cal 2d 814 
—Lockhart v. Wolden, 111 P 2d 319, 
17 Cai.2d 628—Miller v. McColgan. 
110 P.2d 419, 17 Cal 2d 432, 134 
A.LR. 1424—Weber v Santa Bar¬ 
bara County, 98 P 2d 492, 15 Cal 2d 
I 82—Bay Cities Transp. Co. v. John- 
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.ion,, 68 P.2d 710* « Cal.2d 706— 
Moody Institute of Science v. Los 
Angeles County, 233 P 2d 61, 105 
<C&l,App 2d 107—Luer Packing Co. 
v. State Board of Equalisation, 224 
P.2d 744, 101 Cal App 2d 99— 

Twaits v State Board of Equaliza¬ 
tion. 210 P 2d 40. 93 C&l.App.2d 796 
—San Diego Elec Ry. Co. v. State 
Board of Equalisation. 200 P.2d 573, 
89 Cal.App.2d 267, appeal dismiss¬ 
ed 69 S.Ct 1163. 237 U.S. 911. 93 
L Ed. 1723—Laurel Hill Cemetery 
Aas’n v. City and County of San 
Fr&ncisco, 184 P.2d 160, 81 Cal 
App.2d 371—Koenig v. Johnson, 163 
P 2d 746, 71 Cal App.2d 739—In re 
Morris* Estate, 133 P 2d 452, 56 Cal. 
App 2d 715—Robertson v Johnson, 
131 P.2d 888, 55 Cal.App.2d 610- 
Helping Hand Home for Children v 
San Diego County. 79 P2d 778, 26 
Cal.App.2d 452. 

Conn—Klein v City of Bridgeport, 3 
A 2d 675, 126 Conn. 129—Jewett 
City Sav. Bank v Board of Equali¬ 
zation of Connecticut, 164 A. 643. 
116 Conn. 172—Blodgett v. Bridge¬ 
port City Trust Co, 161 A. 83, 115 
Conn. 127. 

Del.—Banks v. Wilmington Terminal 
Co, 24 A 2d 692, 2 Terry 489. af¬ 
firmed 28 A 2d 616, 3 Terry 126- 
Mayor and Council of Wilmington 
v. Riverview Cemetery Co of Wil¬ 
mington. 190 A. Ill, 8 WWHarr. 
182. 

DC—Hebrew Home for the Aged v 
District of Columbia, 142 F 2d 673, 
79 US App DC 64—Combined 
Congregations of District of Co¬ 
lumbia v Dent, 140 F.2d 9, 78 U S 
App DC 254 

Fla.—Overstreet v Tubin, 53 So 2d 
913—Lummus v Cushman, 41 So 
2d 896—Wolfson v. Heins, 6 So 2d 
868, 149 Fla. 499—State ex rel Mil¬ 
ler v. Doss, 2 So 2d 303, 146 Fla 
762—Miami Battlecreek v. Lum¬ 
mus, 192 So. 211, 140 Fla 718— 
Lummus v. Florida Adirondack 
School. 168 So 232, 123 Fla 810, 
followed in Lummus v. Miami Mil¬ 
itary Academy, 168 So. 241, 123 Fla 
832—Steuart v. State ex rel. Dol- 
clm&scolo, 161 So. 378, 119 Fla 
117—Corpus Juris cited in Robin¬ 
son v. Fix. 151 So. 512, 113 Fla. 151. 

Oa—Thompson v. Atlantic Coast 
Line R. Co., 38 S B.2d 774, 200 Oa 
856, affirmed Atlantic Coast Line 
R. Co. v. Phillips. 67 S CL 1584, 332 
US. 168, 91 LEd. 1977—Collins v 
Mills, 80 S.E 2d 866. 198 QL 18— 
Rayle Electric Membership Corp. 
▼. Cook, 25 S E 2d 574. 195 Ga 734 
—Head v. Rich. 10 S E.2d 188. 190 
Ga. 680—Corpus Juris eftted in 
Campbell v. Red Bud Consol. 
School Dist., 198 S.E. 225, 228, 188 
Ga 541—Standard Oil Co. of Ken¬ 
tucky v. State Revenue Commis¬ 
sion, 176 S.E. 1, 179 Ga 871—Snipes 
v. Flournoy, 174 SE 617, 178 Ga 
615—Forrester, for Use of Walker 
County, v. North Georgia Electric 


Membership Corp„ 19 8.B 2d 158, 66 
GaApp. 779—Regenstein v. State 
Revenue Commission, 197 S.E. 865, 
68 GaApp. 94. 

Idaho.— Corpus Juris oitsd in Lewis¬ 
ton Orchards Irr. Dist v. Gilmore, 
23 P.2d 720, 722, 53 Idaho 377- 
Corpus Juris oited is City of Idaho 
Falls v. Pfost, 23 P.2d 245, 246, 53 
Idaho 247—Andrews v North Side 
Canal Co., 12 P.2d 263, 62 Idaho 
117. 

Ill.—People ex rel. Marsters v. Rev. 
Saletyni Missionaries, 99 N.E 2d 
186, 409 Ill 376—People ex rel. Can¬ 
non v. Southern Ill Hospital Corp, 
88 N.E 2d 20. 404 Ill 66—Grant 
Contracting Co. v. Murphy, 56 NE 
2d 313, 387 Ill. 137—City of Mat- 
toon v. Graham. 63 N E 2d 955, 386 
Ill 180—Krause v Peoria Housing 
Authority, 19 N E 2d 193, 370 Ill 
856—People v. Y. M. C A. of Chi¬ 
cago, 6 N E 2d 166, 865 Ill 118- 
People ex rel Gill v. Trustees of 
Schools, 4 N E 2d 16, 364 Ill. 131 
—Turnverein “Lincoln** v. Bo&r^ 
of Appeals of Cook County, 192 N 
E 780. 358 Ill. 185—Glen Oaks Cem¬ 
etery Co v. Board of Appeals of 
Cook County, 192 NE 673, 358 Ill 
48—People ex rel. Lloyd v. Uni¬ 
versity of Illinois, 192 NE 243, 
357 Ill. 369—People v. Rockford 
Lodge No. 64, B P. O R, 181 NE 
432, 348 Ill 528. 

Ind—Gross Income Tax Division v 
National Bank A Trust Co , 79 N E 
2d 651, 226 Ind. 293. 

Iowa—Boss v Polk County, 19 N 
W 2d 225, 236 Iowa 384—Trustees 
of Iowa College v. Baillie, 17 NW 
2d 143, 236 Iowa 235—Greene Coun¬ 
ty Rural Electric Co-op v. Nelson, 
12 N W.2d 886, 234 Iowa 362- 
Board of Directors of Fort Dodge 
Independent School Dist. v Board 
of Sup'rs of Webster County, 293 
N.W. 38, 228 Iowa 544—Ahrweiler 
v. Board of Sup’rs of Mahaska 
County, 283 N W. 889, 226 Iowa 229 
—Readlyn Hospital v. Hoth. 272 
N.W. 90, 223 Iowa 341—Hale v. 
Iowa State Board of Assessment 
and Review, 271 N W. 168, 223 Iowa 
321, affirmed 58 S Ct 102, 302 U.S 
95, 82 L Ed. 72—Samuelson v. Horn, | 
265 N.W. 168, 221 Iowa 208—Theta 
XI Bldg. Ass’n of Iowa City v. 

I Board of Review of Iowa City, 251 
N.W, 76. 217 Iowa 1181. 

Kan.—Clements v. Ljungdahl, 167 P, 
2d 603, 161 Kan. 274—First Nat. 
Bank A Trust Co. of Oklahoma 
City. OkL, v. Lovitt, 148 P.2d 788, 
158 Kan. 535—Palmer v. State Com¬ 
mission of Revenue and Taxation, 
135 P 2d 899, 156 Kan. 690—State 
Tax Commission v. Board of Edu¬ 
cation of Holton, 73 P.2d 49, 146 
Ka& 7 22, 115 A.L.R. 1401—Clin¬ 
ton v. State Tax Commission, 71 
P.2d 967, 146 Kan. 407. 

Ky.—Tennessee Gae A Transmission 
Co. v. Commonwealth, 215 B.W.24 
102, 899 Ky. 571—Atlantic Coast 
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Line R. Co. v. Commonwealth, 199 
S.W.2d 749. 802 Ky. 36—Mordeoal 
F. Ham Evangelistic Ass*n v. Mat¬ 
thews, 189 S W.2d 524, 300 Ky. 402. 
168 A.L.R. 1216—Keaselring v, 
Bonnycastle Club, 186 S.W.2d 402, 
299 Ky. 585—Lexington Cemetery 
Co. v. Commonwealth ex rel. Un¬ 
employment Compensation Com¬ 
mission, 181 S W 2d 699. 297 Ky. 
851—Stearns Coal A Lumber Co 
v. Thomas, 176 S.W.2d 505, 296 Ky. 
808—Inter-County Rural Electric 
Co-op Corp. v. Reeves, 171 S.W.2d 
978, 294 Ky. 458—Bigelow v. 

Reeves. 149 S.W.2d 499, 285 Ky. 831 
—Maloney Davidson Co. v. Mar¬ 
tin, 118 S.W 2d 708, 274 Ky 449- 
Gray v. Methodist Episcopal 
Church, South, Widows and Orph¬ 
ans Home In State of Kentucky, 
114 S.W.2d 1141, 272 Ky. 646- 
Commonwealth Life Ins Co. v 
City of Paducah, 52 S W 2d 704, 244 
Ky. 756. 

La.—State ex rel Kemp v. City of 
Baton Rouge, 40 So 2d 477, 215 La 
315 —State v. Pittsburgh Testing 
Laboratory Corp. 13 So 2d 710, 203 
La. 147—Standard Oil Co. of Lou¬ 
isiana v. Fontenot, 4 So.2d 634, 198 
La 644—Hibernia Nat. Bank in 
New Orleans v. Louisiana Tax 
Commission, 196 So. 15, 196 La. 
43—State v. El Rito Transp. Co., 
190 So 803. 193 La 548—Mattingly 
v Vial. 190 So 313, 193 La 1— 
City of New Orleans v. Heymann, 
162 So. 582, 182 La 738. 

Me.—O’Connor v Wassookeag Pre¬ 
paratory School. 46 A 2d 861, 142 
Me. 86 

Md —Shaughnessy v. Linguistic Soc. 
of America 84 A 2d 68—Hammond 
v. Philadelphia Elec Power Co., 63 
A.2d 769, 192 Md 179, 6 AL.R 2d 
298 — Clarke v Union Trust Co of 
Dist. of Col., 63 A.2d 635. 192 Md 
127—Celanese Corp of America v 
Davis, 47 A 2d 379, 186 Md. 463- 
State Tax Commission v. Standard 
Oil Co. of New Jersey, 81 A.2d 621, 
181 Md. 637—State Tax Commis¬ 
sion v. Baltimore Asphalt Block A 
Tile Co., 26 A 2d 371, 180 Md. 620 
—Pittman v. Housing Authority of 
Baltimore City, 25 A.2d 466, 180 Md. 
467—Levin v. Baltimore A O. R. 
Co., 17 A*2d 101, 179 Md. 125- 
Mayor and City Council of Balti¬ 
more v. Price, 177 A. 160, 168 Md. 
174. 

Mass.—City of Boston v Quincy Mar¬ 
ket Cold Storage A Warehouse Co., 
45 N.E 2d 959, 312 Mass. 638— 
Board of Assessors of Boston v. 
Boston, Pilots* Relief Soc., 40 N.E. 
2d 889, 811 Mass. 282—Animal Res¬ 
cue League of Boston v. Bourne’* 
Assessors, 37 N.E.2d 101,9, 810 

Mass. 830, 13* A.L.R. 110—Com¬ 
missioner of Corporations and Tax¬ 
ation v. Bristol County Kennel 
Club, 16 N.E.2d 43, 801 Mass. 27. 

Mich.—City of Detroit y. Detroit 
Commercial Cottefr, 83 N.W.2d 737, 



84 O.J.S, 


TAXATION 


$ 227 


312 Mich. 143—Remus t. City of 
Grand Rapids. 265 N.W. 755. 274 
Mich. 577. 

Mo.— -State ex rel. Transport Mfg. A 
Equipment Co. v. Bates, 224 S W.2d 
996, 359 Mo. 1002—Bader Realty A 
Inv. Co. ▼. St Louis Housing Au¬ 
thority. 217 8.W.2d 489, 858 Mo. 
747— Corpus Juris oited la State v. 
Mitchell, 181 SW.2d 496, 499, 352 
Mo. 1186—American Bridge Co. v. 
Smith, 179 S.W.2d 12, 252 Mo 616, 

' 157 A.L.R. 798, certiorari denied 
65 SCt. 87. 828 U.S. 712, 89 L.Ed 
578—In re First Nat. Safe Deposit 
Co., 178 S W.2d 403, 851 Mo. 423 
—National Cemetery Ass’n of Mis¬ 
souri v. Benson, 129 S W.2d 842. 344 
Mo. 784, 122 ALR. 893—St. Louis 
Toung Men's Christian Ass’n v. 
Gehner. 47 S W 2d 776, 329 Mo. 
1007, 81 A L.R. 1449. 

Minn —Christian Business Men's 
Committee of Minneapolis v State. 
38 N W 2d 803, 228 Minn. 549—Pe¬ 
tition of Board of Foreign Mis¬ 
sions of Augustana Synod. 22 NW 
2d 642, 221 Minn 636—In re Reyn¬ 
olds' Estate. 18 N W 2d 238, 219 
Minn. 449—C. Thomas Stores Sales 
System v. Spaeth. 297 N W. 9. 209 
Minn. 604. 

Miss —Interstate Oil Pipe Line Co v 
Stone. 35 So.2d 73. 203 Miss 715, 
suggestion of error overruled 36 So 
2d 142, 203 Miss. 715, affirmed 69 
SCt 1264. 337 US 662. 93 L Ed 
1613. rehearing denied 70 S Ct. 32, 
338 US. 839. 94 L Ed 613—Clement 
v. Stone, 16 So 2d 617, 195 Miss 
774, 152 ALR. 742—Chapman v. 
State. 176 So. 391. 179 Miss. 607— 
Parker v. Mississippi State Tax 
Commission, 174 So 667, 178 Miss 
680, certiorari denied 58 SCt. 144, 
302 US 742, 82 L Ed 574—Jack- 
son Fertilizer Co v. Stone, 162 So 
170, 173 Miss 183—Hollandale Ice 
Co. v. Board of Sup'rs, Washington 
County, 157 So. 689. 171 Miss. 516 
—Teche Lines v. Board of Sup’rs of 
Forrest County, 142 So. 24, 165 
Miss. 594, suggestion of error sus¬ 
tained on other grounds 148 So. 486, 
165 Miss. 594. 

Mont.—State ex rel. Whitlock v 
State Board of Equalization, 45 P 
2d 684, 100 Mont. 72. 

N.J —Finnegan v. State Board of 
Tax Appeals, 86 A 2d 13, 131 N J 
Law 276—College of Paterson v 
State Board of Tax Appeals, 34 A 
2d 740. 131 NJ.Law 67—Rutgers 
Chapter of Delta Upsilon Fraterni¬ 
ty v. City of New Brunswick. 28 A 
2d 769. 129 N.J Law 238, affirmed 
82 A 2d 364, 130 N.J Law 216- 
City of Trenton v. State Board of 
Tax Appeals, 21 A 2d 644, 127 N.J 
Law 105, affirmed City of Trenton 
v. Rider College, 25 A.2d 630. 128 
N.J Law 820—Trustees of Toung 
Metols and Toung Women's Hebrew 
Ass'n of Newark v. State Board of 
Tax Appeals. 197 A. 872. 119 N.J 
Law 504, affirmed 1 A.2d 367, 121 


X.J.Law 65—Dwight School of En¬ 
glewood v. State Board of Tax 
Appeals, 177 A. 875, 114 N.J.Law 
594. affirmed 187 A. 36, 117 N J Law 
lit—Princeton Country Day School 
v. State Board of Tax Appeals, 176 
A. 136, 113 N J Law 515—Rector, 
Wardens and Vestrymen of Christ 
Church In Short Hills v Milburn 
Tp„ 67 A 2d 506, 26 N J Mlsc. 123 
—Town of Montclair v. Kimberly 
School, 51 A.2d 228, 25 NJMisc 
165, certiorari dismissed 60 A.2d 
818, 137 NJLaw 402, reversed on 
other grounds 65 A 2d 500, 2 N J. 
28—Textile Research Institute v 
Princeton Tp, 50 A 2d 829, 25 N.J 
Misc. 94—College of Paterson v 
City of Paterson, 11 A 2d 320. 18 N 
J.Mlsc. 29—Toung Men’s Christian 
Ass’n of Qarfleld v. State Board of 
Tax Appeals. 186 A 702, 14 NJ 
Misc 831—Essex Troop v. State 
Tax Com'r, 160 A. 629, 10 N.J Misc 
730. 

N M —Peisker v. Unemployment 

Compensation Commission, 115 P 2d 
62, 45 NM 307. 

N.T.—People v Brooklyn Garden 
Apartments. 28 N E 2d 877, 283 N 
T. 378—Central Greyhound Lines 
v. Graves. 87 N T S 2d 441, 274 App 
Div. 679—Mohawk Mills Ass’n v 
Miller, 22 N T S 2d 993, 260 APP 
Div. 433—People ex rel Trustees 
of Masonic Hail and Asylum Fund 
v. Miller, 3 N T S 2d 611. 253 App 
Div 672—Board of Education of 
City of Jamestown v Baker. 272 N 
TS 801, 241 App Div 574. affirmed 
195 NE. 359. 266 NT 636—In re 
Kennedy’s Estate, 269 NTS 136 
240 APP Div. 20. affirmed 191 NE 
629, 264 N.T. 691—People ex rel 
Autokefalos Orthodox Spiritual 
Church of St. George, The Tropeo- 
phoros v. Hall ah an, 105 N T S 2d 
882, 200 Misc. 221, affirmed 105 N 
T S 2d 980, 278 App Div 947, rear¬ 
gument and appeal denied 106 NY. 
S.2d 1007, 278 App Div 1026—In re 
Leonard’s Estate, 100 N Y S 2d 105, 
199 Misc. 138. affirmed 103 N Y S 2d 
136, 278 App.Dtv. 668—People ex 
rel Provident Loan Soc of N Y. v. 
Chambers, 88 N.T S 2d 459, 196 

Misc 367, affirmed in part, reversed 
in part on other grounds 92 NTS 
2d 919. 276 App Div 757. affirmed 
93 N E 2d 455. 301 NT. 575—Peo¬ 
ple ex rel. Watchtower Bible & 
Tract Soc v Mastln, 80 N Y S 2d 
323, 191 Misc 809—Application of 
Thomas G Clarkson Memorial Col¬ 
lege of Technology, 77 N Y S 2d 182, 
191 Misc 621, affirmed 87 N Y S 2d 
491, 274 APP Div 732, reargument 
denied 89 NY'S 2d 523. 275 APP 
Div. 865, affirmed People ex rel 
Thomas S Clarkson Memorial Col¬ 
lege of Technology v Haggett, 89 
N E 2d 882, 800 N.T 595—People ex 
rel Unity Congregation Soc. of 
City of New York v. Mills, 71 N 
Y S 2d 873, 189 Misc. 774—Cornell 
University v. Thorne, 57 N.Y.S 2d 

439 


$, 184 Misc. £30—People ex rel 
Untermyer v. McGregor. 50 N.Y S 
2d 59, 188 Misc. 218. affirmed 55 
NTS 2d 666. 269 App Div. 779, re¬ 
versed on other grounds 66 N.E 2d 
292, 295 N.Y. 237, reargument de¬ 
nied 67 N E 2d 524, 295 N.Y. 893— 
New York Catholic Protectory v 
City of New York. 23 N Y S 2d 789, 
175 Misc 427—Congregation Eman- 
u-el of City of New York v. City 
of New York, 270 N Y.S 6. 150 Misc. 
657. affirmed 277 NTS 956, 243 
App.Div. 692—Application of New 
York Conference Ass’n of Seventh- 
Day Adventists. 80 N Y S 2d 8, re¬ 
versed on other grounds 87 N Y S 
2d 708, 275 App Div 742—Hunter 
College Student Social Community 
A Religious Clubs Ass’n v City of 
New York. 63 N Y S 2d 337. 

NC—Harrison v Guilford County, 
12 S E 2d 269, 218 N C. 718—Pied¬ 
mont Memorial Hospital v Guil¬ 
ford County. 12 S E 2d 265. 218 NC 
673—Sir Walter Lodge No 411, I 
O O F. v. Swain. 9 S E 2d 365. 217 
N C 632—McCanless Motor Co v 
Maxwell, 188 S E 389. 210 N.C. 725 
—Town of Benson v Johnston 
County, 185 SE 6. 209 N C 751 

N D —In re McKee’s Estate, 3 N W 2d 
797, 71 ND 646. 

Ohio —Goldman v Robert E Bentley, 
Post No 60, American Legion, 107 
N E 2d 528. 158 Ohio St 205—Na¬ 
tional Tube Co v Glander, 105 N 
E 2d 648. 167 Ohio St 407—City of 
Cleveland v Board of Tax Appeals, 
91 N E 2d 480, 153 Ohio St 97- 
Application of American Legion, 
86 N E 2d 467, 151 Ohio St. 404- 
In re Bond HUl-Roselawn Hebrew 
School. 84 N E 2d 270. 161 Ohio St 
70—State ex rel Church of Naxa- 
rene v Fogo. 79 N.E 2d 546, 160 
Ohio St. 46—Battelle Memorial In¬ 
stitute v. Dunn. 73 N E 2d 88, 148 
Ohio St 53—American Rolling Mill 
Co v Evatt, 70 N E 2d 661, 147 Ohio 
St. 207—Welfare Federation of 
Cleveland v Glander, 64 N E 2d 813, 
146 Ohio 6t 146—Cleveland-Cliffs 
Iron Co. v Glander. 62 N E 2d 94, 
145 Ohio St 423—Hospital Service 
Ass’n of Toledo v Evatt, 57 NE 2d 
928. 144 Ohio St. 179—Crown Hill 
Cemetery Ass’n v Evatt. 55 N R.2d 
660. 143 Ohio St 399—France Co. v 
Evatt, 55 N E 2d 652, 143 Ohio St. 
455—Federal Public Housing Au¬ 
thority v. Guckcnberger, 55 N E 2d 
265, 143 Ohio St 261, reversed on 
other grounds City of Cleveland v 
U S, 66 SCt. 280, 323 US 329, 89 
L Ed. 274—Youngstown Metropoli¬ 
tan Housing Authority v Evatt, 55 
N E 2d 122. 143 Ohio St 268—In¬ 
corporated Trustees of Gospel 
Worker Soc. v. Evatt, 42 N E 2d 
900, 140 Ohio St 185—Columbus 
Metropolitan Housing Authority v 
Thatcher, 42 N E 2d 437. 140 Ohio 
St. 38—In re Kennedy's Estate, 
App, 92 N E °d 297—State ex rel 
Hostetter v. Hunt, 10 N E 2d 155, 
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56 Ohio App. 120, affirmed 9 N.E. 
2d 676, 132 Ohio St 668—W. B. An¬ 
derson Sons Co. v Glander, B.T.A., 
92 NB.2d 707, affirmed 97 N.E 2d 
29, 164 Ohio St. 661—In re Colum¬ 
bus Metropolitan Housing Author¬ 
ity, 8 Ohio Supp. 1, affirmed Co¬ 
lumbus Metropolitan Housing Au¬ 
thority v. Thatcher, 42 N.E.2d 437, 
140 Ohio St. 38—Huntington Ass'n 
v. Tax Commission, 7 Ohio Supp. 
70—Middletown Iron Sc Steel Co. v. 
Evatt, 6 Ohio Supp 190, reversed 
on other grounds 38 N E.2d 585, 139 
Ohio St. 113, 426—Zindorf v Otter- 
bein Press, 6 Ohio Supp 65, af- 
firmed 34 N E 2d 748, 138 Ohio St 
287—Carnlcom v Tax Commission 
of Ohio, 3 Ohio Supp 288—In re 
Taylor’s Estate, 1 Ohio Supp 242, 
affirmed 40 NE 2d 936, 139 Ohio St 
417. 

Okl—Dairy Queen of Okl. v. Oklaho¬ 
ma Tax Commission, 238 P.2d 800, 
205 Okl 473—Darby v. Oklahoma 
Tax Commission, 202 P 2d 978, 201 
Okl. 159—Protest of Hyde, 110 P 2d 
292. 188 Okl. 413—Home Building 
& Loan Ass’n of Shawnee v. State, 
9 P.2d 731, 156 Okl. 89. 

Or.—Corbett Inv Co v State Tax 
Commission, 181 P.2d 130, 181 Or 
244—Allen v. Multnomah County, 
173 P 2d 475, 179 Or. 548—Behnke- 
Walker Business College v Mult¬ 
nomah County, 146 P 2d 614, 173 
Or. 510—Puget Sound Bridge & 
Dredging Co. v State Unemploy¬ 
ment Compensation Commission, 
126 P 2d 37. 168 Or. 614—Title & 
Trust Co v Wharton, 114 P 2d 140, 
166 Or 612—Ballou v. Fisher. 61 
P 2d 423, 164 Or 648 

Pa—McGuire v School Dist of Pitts¬ 
burgh, 60 A.2d 44, 359 Pa 602- 
Commonwealth v Clark, 25 A 2d 
143, 344 Pa. 155—Commonwealth v 
Philadelphia Toilet & Laundry Co , 
13 A.2d 411, 339 Pa 261—Fidelit>- 
Philadelphia Trust Co. v. Hines, 10 
A 2d 663, 337 Pa. 48—Common¬ 

wealth v. McCarthy, 3 A 2d 267, 
332 Pa 465—In re Personal Prop¬ 
erty Tax of Girard Trust Co for 
the Tear 1937, 3 A 2d 252. 333 Pa 
129—Appeal of McCoy, 1 A 2d 677, 
331 Pa. 640—In re Sellers' Estate, 
191 A 170, 325 Pa. 377—In re 
Lack’s Estate, 191 A 155, 325 Pa. 
645—Commonwealth v Provident 
Trust Co. of Philadelphia, 180 A 
16, 319 Pa. 385, followed in 180 A. 
20, 319 Pa. 395, 180 A. 21, first case, 
319 Pa. 395 and 180 A 21, second 
case, 319 Pa 396—In re Thaw’s Es¬ 
tate, 63 A 2d 417, 163 Pa Super 
484—Keystone State Building & 
Loan Ass’n v Sabo, 14 A 2d 831, 
140 Pa.Super 699—Braun, for Use 
of Fisher, now to Use of Louik, v. 
De Rosa, 194 A 514, 128 Pa.Super. 
818—City Of Meadville v. Odd Fel¬ 
lows Home of Western Pennsyl¬ 
vania, 193 A. 662, 128 Pa.Super. 180 
—Appeal of Ivy Hill Cemetery Co., 
163 A 84, 120 Pa.Super. 840—Com¬ 


monwealth v. Peerless Paper Spe¬ 
cialty Co., 34 Pa.Dlst & Co. 329, 
reversed on other grounds 25 A 2d 
323, 844 Pa. 283—Commonwealth v 
Bor not, Inc., 16 Pa.Dlst. & Co. 823, 
34 Dauph.Co. 178—Convent Of Sis¬ 
ters, Servants of Immaculate Heart 
of Mary v. Berks County, Com PI, 
37 Berks Co. 231—Commonwealth 
v Union Collieries Co, Com PI., 69 
Dauph Co 220—Commonwealth v 
Atlantic Elevator Co, Com PL, 56 
Dauph Co. 107—Commonwealth v 
Philadelphia Toilet & Laundry Co, 
Com PI, 46 Dauph Co. 229. 

R I.—Sisterhood of Holy Nativity v 
Tax Assessors of City of Newport. 
67 A 2d 184, 73 R I. 445—Society for 
Preservation of New England Anti¬ 
quities v Tax Assessors of City of 
Newport, 6 A 2d 293, 62 R I. 302 

SC—M B Kahn Const. Co v Crain, 
71 S E 2d 503, 222 SC. 17—Ark¬ 
wright Mills v. Murph, 65 S E 2d 
665, 219 SC 438—Textile Hall 

Corp. v Hill, 64 S E 2d 809, 215 S C 
262. 

Tenn —Smoky Mountain Canteen Co 
v Kizer, 247 S W 2d 69, 193 Tonn 
598—Phillips & Buttorff Mfg Co 
V Carson, 217 S W 2d 1, 188 Tenn 
132—Tennessee Oil Co v McCnn- 
less, 157 S W 2d 267. 178 Tenn 68 1 
rehearing denied 162 R W 2d 1081. 
178 Tenn 683, appeal dismissed 63 
SCt 34, 317 US. 588, 87 L Ed 482 
—Hamilton Nat Bank v McCan- 
less, 144 S W 2d 768, 176 Tenn 570 

Tex—Iledgecroft v City of Hous¬ 
ton, 244 S W 2d 632—Jones v Wil¬ 
liams, 45 S W 2d 130, 121 Tex 91 
79 ALR 983— Corpus juris cited 
in Philtex Chemical Co v Shep¬ 
pard, Civ App, 219 S W 2d 1010 
1013— Corpus Juris cited in Car¬ 
penter v Bass, Civ.App, 142 SW 
2d 406, 408, 409, affirmed 151 SW 
2d 567, 137 Tex 1 —Little Theatre 
of Dallas v City of Dallas, Civ 
App., 124 S.W 2d 863—Houston 
Belt & Terminal Ry. Co. v Clark, 
Civ App, 122 S W 2d 356, affirmed 
143 S W 2d 373, 135 Tex 388—Cit> 
of Abilene v State, Civ App, 113 
S.W 2d 631, error dismissed—Gra¬ 
ham v City of Fort Worth, Civ 
App, 75 SW.2d 930, error refused 
—McGruder’s Unknown Heirs v 
State, Civ App, 68 S W 2d 519— 
Benevolent & Protective Order of 
Elks, Lodge No. 151 v City of 
Houston, Civ App, 44 S.W.2d 488, 
error refused. 

Utah—Norville v. State Tax Com¬ 
mission, 97 P 2d 937, 98 Utah 170, 
126 ALR. 1318. 

Vt.—Lovejoy v Morrison, 78 A 2d 
679, 116 Vt 453—Troy Conference 
Academy and Green Mountain 
Junior College v. Town of Poult- 
ney, 66 A 2d 2, 115 Vt. 480—First 
Nat. Bank of Boston v. Harvey, 16 
A.2d 184, 111 Vt. 281—Brattleboro 
Retreat v. Town of Brattleboro, 173 
A 209, 106 Vt 322—City of Winoo¬ 
ski v. Companion, 162 A 796, 105 
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Vt. 1—Grand Lodge of Vermont, 
F*. ft A M. v City of Burlington, 
162 A 368, 104 Vt. 515 
Va.—R C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 S.E.2d 641, 184 Va. 727 
—Pelouze v. City of Richmond, 33 
BE 2d 767, 183 Va. 805—City of 
Norfolk v. Board of Sup’rs of Nan- 
semond County, 192 S E. 588. 168 
Va. 606—Hunton v Commonwealth, 
183 SE 873, 166 Va 229. 

Wash —Boeing Aircraft Co. v Recon¬ 
struction Finance Corp, 171 P 2d 
838, 25 Wash.2d 652, 168 ALR 
539/ appeal dismissed Boeing Air¬ 
craft Co. v. King County, Wash., 67 
S.Ct. 972, two cases, 330 US 803, 
91 L Ed. 1262—Yakima Fruit Grow¬ 
ers Ass’n v. Henneford, 60 P.2d 62, 
187 Wash 232—Standard Oil Co v 
King County, 41 P 2d 156, 180 

Wash 631—Norwegian Lutheran 

Church of America v. Worster, 30 
P 2d 381, 176 Wash 581—Miethke 
v Pierce County, 23 P 2d 405, 173 
Wash 381 

W Va —Central Realty Co. v. Martin, 
30 S.E 2d 720, 126 WVa 915 
Wis —Coulter v. Wisconsin Dept of 
Taxation, 47 NW.2d 303, 269 Wis 
115—Town of Albion v. Trask, 41 
N W 2d 627, 256 Wis 485—Evan¬ 
gelical Lutheran Church v Shaw¬ 
ano County, 40 NW.2d 690, 266 
Wis 196—Northern Supply Co. v 
City of Milwaukee, 39 NW.2d 379, 
255 Wis 609—First Wis. Trust 
Co v Wisconsin Dept of Taxation, 
20 N W 2d 647, 248 Wis 21—Comet 
Co v. Wisconsin Department of 
Taxation. 9 NW2d 620, 243 Wis 
117—Milwaukee Electric Railway 
& Light Co v Public Service Com¬ 
mission of Wisconsin, 296 NW. 68, 
236 Wis 631—Ritchie v. City of 
Green Bay, 254 N.W. 118, 215 Wis 
433, 95 A L.R. 1081—Armory Realty 
Co. v. Olsen, 246 N.W. 613, 210 Wis 
281. 

Wyo—Corpus Juris quoted la Com¬ 
missioner of Cambria Park v. Board 
of County Com’rs, 174 P 2d 402, 405, 
62 Wyo. 446—Corpus Juris cited iu 
State ex rel. Goshen Irr. Dist. v 
Hunt, 57 P 2d 793. 799, 49 Wyo. 497. 
61 C.J. p 393 note 77. 

Folltloal bodies 

(1) An exemption from taxation 
granted to a private Institution is 
strictly construed, but the contrary 
is true of exemptions granted to po¬ 
litical bodies—Hanover Tp v. Town 
of Morristown, 66 A.2d 187, 4 N J 
Super. 22. 

(2) Exemption of public property 
see infra S 251 et seq. 

Person dealing with one entitled to 
exemption 

The rule of strict construction of 
tax exemption statute as against 
those claiming an exemption must be 
extended over against those who 
claim benefits of the exemption by 
virtue of dealing with one entitled 
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construction all doubts will be resolved against the 
claimed exemption. 84 Such a privilege or immuni¬ 
ty cannot be made out by inference or implica¬ 


tion, but must be conferred in terms too clear and 
plain to be mistaken, and in fact admitting of no 
reasonable doubt, 85 and where it exists it should 


to exemption.—U. S. v. Alberts, D.C. 
Wash., 65 F Supp. 217. 

County or state levy 

Provision for exemption from 
county levy is subject to same rule of 
strict construction as exemption from 
state levy —Henry v. McCormack 
Bros Motor Car Co., 167 So 266, 232 
Ala 196. 

Uniformity 

Statutes relating: to exemption from 
tax should be construed so as to give 
effect to common-law duty to tax 
equitably and ratably all those within 
given class—Tn re Assessment of 
Personal Property of McCoy, 195 A 
918, 129 Pa Super 316, affirmed Ap¬ 
peal of McCoy, 1 A 2d 677, 331 Pa. 
640 

84. U.S.—State of Texas v. Moody's 
Estate, CCA Tex, 166 F.2d 698— 
Northwestern Municipal Ass’n v 
U S., DC Minn, 22 F.Supp 18, af¬ 
firmed, CCA, 99 F 2d 460 
Cal —Sutter Hospital of Sacramento 
v. City of Sacramento, 244 P.2d 390, 
39 Cal 2d 33 

Fla —Overstreet v. Tubin, 53 So 2d 
913. 

Ga—Davis v Cily of Atlanta, 68 S E 
2d 140, 206 Ga 652—Thompson v 
Atlantic Coast Line R. Co., 38 SE. 
2d 774, 200 Ga 856, affirmed At¬ 
lantic Coast Line R Co v Phillips. 
67 S.Ct 1584, 332 US 168, 91 L Ed 
1977 

Idaho—Lewiston Orchards Irr Dist 
v Gilmore. 23 P 2d 720, 63 Idaho 
377. 

Ill—People ex rel Marsters v Rev 
Saletyni Missionaries, 99 N E 2d 
186, 409 Ill. 376—People ex rel. 
Cannon v Southern Ill Hospital 
Corp., 88 N.E 2d 20. 404 Ill 66- 
City of Mattoon v Graham, 63 N E 
2d 965, 386 Ill. 180—Turnverein 

"Lincoln” v Board of Appeals of 
Cook County. 192 NE 780, 358 

Ill 136 

Iowa —Dain Mfg. Co. of Iowa v. 
Iowa State Tax Commission, 22 N 
W.2d 786, 237 Iowa 631—Trustees 
of Iowa College v Baillie, 17 N.W 
2d 143, 236 Iowa 236 —Lamb v. 
Kroeger, 8 N.W 2d 405, 233 Iowa 
730—Board of Directors of Fort 
Dodge Independent School Dist. v. 
Board of Sup'rs of Webster Coun¬ 
ty, 293 N.W 38, 228 Iowa 544— 
Readlyn Hospital v. Hoth, 272 N. 
W. 90, 223 Iowa 341 
Ky.—City of Louisville ex rel. v. 
Howard, 208 S.W.2d 622, 806 Ky. 
687—Mordecai F. Ham Evangelis¬ 
tic Ass‘n v. Matthews, 189 S.W.2d 
524, 300 Ky. 402, 168 A.L.R 1216 
—Lexington Cemetery Co. v. Com¬ 
monwealth ex rel Unemployment 
Compensation Commission, 181 S 
W.2d 699, 297 Ky. 851. 


La.—State v. El Rlto Transp. Co., 
190 So 803, 193 La. 548—Mattingly 
v. Vial, 190 So. 313, 193 Leu 1— 
City of New Orleans v. Heymann, 
162 So 682, 182 La 738. 

Me.—Inhabitants of Town of Holden 
v. James, 3 A 2d 431, 136 Me 115 
Md—Clarke v. Union Trust Co. of 
Dist. of Col., 63 A 2d 635, 192 Md. 
127—Celanese Corp of America v 
Davis, 47 A 2d 379, 186 Md 463— 
Pittman v Housing Authority of 
Baltimore City, 25 A 2d 466, 180 
Md. 457. 

Miss —Interstate Oil Pipe Line Co v j 
Stone, 35 So 2d 73, 203 Miss 715, 
affirmed 69 S Ct 1264, 337 US 662, 
93 L Ed. 1613, rehearing denied 70 
SCt. 32, 338 US 839, 94 L Ed 513 
Mo —In re First Nat Safe Deposit 
Co, 173 SW.2d 403, 351 Mo 423. 

N J —Camden Branch No 57, Fleet 
Reserve Ass’n v City of Camden, 

19 A 2d 81, 19 N J Misc 291 

NY—People v Brooklyn Garden 
Apartments, 28 N E 2d 877, 283 NY 
373—Mohawk Mills Ass’n v Miller, 
22 N Y.S 2d 993, 260 App Dlv 433 
—In re Kennedy’s Estate, 269 NY 
S. 136, 240 App Div 20, affirmed 191 
NE. 629, 264 N Y 691 
Tenn —American Bemberg Corp. v 
City of Elizabethton, 175 S W 2d 
535, 180 Tenn 373 

Tex—Markham Hospital v City of 
Longview, Civ.App, 191 S W.2d 

695, error refused 

Va—Hunton v Commonwealth, 183 S 
E 873, 166 Va 229 

Wash—Boeing Aircraft Co v. Re¬ 
construction Finance Corp, 171 P. 
2d 838, 25 Wash 2d 652, 168 AL R 
539, appeal dismissed Boeing Air¬ 
craft Co. v King County, Wash, 
67 S Ct 972, two cases, 330 U S 
803, 91 L Ed 1262 
To doubt Is to deny 
N J —Duke Power Co v. Hillsborough 
Tp , Somerset County, 26 A 2d 713, 

20 N J Misc. 240 

NY—Application of New York Cent 
R. Co., 6 N Y.S 2d 121, 255 App Div 
112, affirmed New York Cent R 
Co. v. Ferris, 20 N.E 2d 1017, 280 
N.Y. 658. 

Claim or possibility of doubt 

(1) With respect to claim of im¬ 
munity from taxation under legisla¬ 
tive authority, if language used cre¬ 
ates an ambiguity, any doubt must 
be resolved against the grant, but, in 
arriving at judicial interpretation of 
the concession, the duty of the court 
Is not to determine whether doubt 
may be claimed, but whether, in fact, 
an ambiguity exists—People ex rel 
Gill v. Lake Forest University, 10 
N.E.2d 667, 367 Ill. 103. 

(2) The rule that exemption must 
be strictly construed in favor of the 
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taxing power does not mean that if 
there is a possibility of & doubt It is 
to be at once resolved against ex¬ 
emption. 

Ga.—Turner v Board of County Tax 
Assessors, 31 S E 2d 61, 71 Ga.App. 
374 

Ill—People ex rel. Gill v. Lake For¬ 
est University, 10 N.E.2d 667, 367 
111. 103. 

language susceptible of another con¬ 
struction 

(1) Legislative intention to grant a 
tax exemption will never be implied 
from language which will admit of 
any other reasonable construction 
Ark —Morgan v Cook, 202 S W 2d 355, 

211 Ark 765 

Mich —City of Detroit v Detroit 
Commercial College, 33 NW2d 737, 
322 Mich 142 

(2) Where two views of tax exemp¬ 
tion statute are possible, court will 
adopt view in favor of taxation un¬ 
less compelled to do otherwise be¬ 
cause of long-continued conduct or 
prior decisions —Society for Preser¬ 
vation of New England Antiquities v 
Tax Assessors of City of Newport, 6 
A 2d 293. 62 R I 302 

(3) A statutory exemption from the 
taxing power of the state will never 
be implied from language which will 
admit of any other reasonable con¬ 
struction, but will be allowed only 
in the rare instances where the pur¬ 
pose of the statutes clearly indicates 
legislative intent to give immunity 
from tax.—City of Rochester v Un¬ 
ion Free School Dist. No 4 of Town 
of Livonia, Livingston County, 5 N. 
Y S.2d 747, 255 App Div. 96, reargu¬ 
ment denied City of Rochester v Un¬ 
ion Free School Dist No 4 of Town 
of Livonia. 7 N Y S 2d 232, 255 App 
Div 752, affirmed City of Rochester 
v. Union Free School Dist. No. 4 of 
Livonia, 19 N E 2d 928, 280 NY. 631 

(4) The rule of strict construction 
of provisions for exempting from tax¬ 
ation does not require the adoption 
of the least reasonable of two possi¬ 
ble constructions, and particularly if 
that one is less effective to accom¬ 
plish the manifest purpose of the 
exemption—City of Abilene v. State, 
Tex Civ App., 113 S.W.2d 631, error 
dismissed. 

(5) Unless no other interpretation 
is reasonable, words used by legisla¬ 
tors will not be interpreted in ex¬ 
traordinary way as granting immuni¬ 
ty from taxation —Succession of Hed- 
den, La.App., 146 So. 732. 

85. U.S.—U. S. Trust Co, of New 
York v. Helvering. 59 S.Ct 692, 
307 U.S. 57, 83 LEd. 1104—Stone 
v. Interstate Natural Gas Co., C.C 
A Miss., 103 F.2d 644, affirmed 60 
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be carefully scrutinized and not permitted to ex- terms of the concession dearly require or allow, 8 # 
tend either in scope or duration beyond what the or so as to create an absolute and irrevocable ex- 


S.Ct. 292. 308 U.S. 622. 84 L.Ed. 442. 
rehearing denied 60 S.Ct* 881, 808 
U.S. 639. 84 Li.Ed. 530—Phipps v. C. 
I. R.. CCA.C 0 I 0 ., 91 F*2d 627. 112 
ALR. 1441, certiorari denied 68 
act 144, 802 U.S. 743, 83 Li.Ed. 
674. 

Ala—Curry v. Reeves, 195 So 428, 
240 Ala. 14—Board of Education of 
Jefferson County v. State. 194 So 
881, 239 Ala. 276—Bowman v. State 
Tax Commission, 178 So. 216, 235 
Ala. 190—Henry v. McCormack 
Bros. Motor Car Co., 167 So. 256, 232 
Ala. 196. 

Ariz.—City of Phoenix v. Bowles, 180 
P.2d 222, 66 Ariz. 316—Arizona 

State Tax Commission v. Frank 
Harmonson Co Metal Products, 163 
P«2d 667, 63 Ariz. 452. 

Ark.—Morgan v. Cook, 202 S.W.2d 
355, 211 Ark 755—Bangs v. McCar- 
roll, 149 S.W,2d 53, 202 Ark. 103— 
Wiseman v. Madison Cadillac Co, 
88 S W 2d 1007, 191 Ark. 1021, 103 
ALR. 1208. 

Cal —Bay Cities Transp Co v John¬ 
son, 68 P 2d 710, 8 Cal 2d 706— 
Twaits v State Board of Equaliza- 
tion, 210 P.2d 40, 93 Cal App 2d 796. 

Del —Mayor and Council of Wilming¬ 
ton v. Riverview Cemetery Co., of 
Wilmington, 190 A. Ill, 8 W W. 
Harr. 182. 

Ga —Standard Oil Co of Kentucky v 
State Revenue Commission, 176 S.E 
1, 179 Ga. 371 

Hawaii.—In re Perry, 36 Hawaii 340. 

Idaho—Big Wood Canal Co v. Un¬ 
employment Compensation Division 
of Industrial Accident Board, 126 
P 2d 16. 63 Idaho 785 

Ill—People ex rel Gill v. Lake For¬ 
est University, 10 N E 2d 667, 867 
Ill. 103 

Iowa.—Boss v. Polk County, 19 N.W. 
2d 225, 236 Iowa 384—Theta XI 
Bldg Aas’n of Iowa City v Board 
of Review of Iowa City, 251 N.W. 
76, 217 Iowa 1181 

Ky.—Gray v Methodist Episcopal 
Church South, Widows and Or* 
phans Home in State of Kentucky, 1 
114 S.W 2d 1141, 272 Ky. 646. 

La —City of New Orleans v, Hey- 
mann, 162 So 682, 182 La. 738— 
Succession of Hedden, App., 146 So. 
732. 

Me —Portland Terminal Co. v. Hinds, 
187 A. 716, 134 Me 434, 108 A.L.R. 
285. 

Md*—Clarke v. Union Trust Co* of 
Dist of Col., 63 A.2d 635, 192 Md. 
127—Pittman v. Housing Authority 
of Baltimore City. 26 A.2d 466, 160 
Md. 457. 

Mass.—City of Boston v. Quincy Mar¬ 
ket Cold Storage & Warehouse 
Co.. 46 N.&Sd »5», 312 Mass. 638— 
Animal Rescue League of Boston 
▼. Bourne's Assessor^, 87 N.E.2d 
1013. S10 Maas. 4t0, 138 A.L.R. 110 


—William T Stead Memorial Cen¬ 
ter of New York v» Town of Ware- 
ham, 12 NE.2d 725, 299 Mass. 235. 

Miqh —City of Detroit v. Detroit 
Commercial College, 38 N.W.2d 787, 
322 Mich 142—Detroit Edison Co. 
v. State, 31 N.W.2d 809, 320 Mich. 
506. 

Minn.—Ramaley v. City of St Paul, 
33 N.W 2d 19, 226 Minn. 406. 

Mo —National Cemetery AsB’n of 
Missouri v. Benson, 129 SW.2d 
842, 344 Mo 784, 122 A.L.R. 893 

Neb—Ryder v. Livingston, 18 NW 
2d 507, 145 Neb. 862, 159 A.L.R 
458. 

N.J.—Hackensack Trust Co. v. City 
of Hackensack. 184 A. 408. 116 N.J 
Law 343. 

N.M —Flaska v. State. 177 P 2d 174, 
51 N.M 13. 

N Y.—Schwartzm&n v. Miller, SONY 
S.2d 882, 262 App.Div. 635, affirmed 
In re Schwartzman, 42 N.E.2d 22, 
288 NY. 568—Application of New 
York Cent. R. Co, 6 N.Y.S.2d 121, 
255 AppDiv, 112, affirmed New 
York Cent R. Co. v. Ferris, 20 N E 
2d 1017, 280 N.Y 658—Board of Ed¬ 
ucation of Central School Dist. No 
2 of Town of Alexander v. Village 
of Alexander, 92 N Y.S 2d 471, 197 
Misc. 814—People ex rel. Unity Con¬ 
gregational Soc. of City of New 
York v Mills, 71 N Y.S.2d 873. 189 
Misc 774—Union Free School Dist 
No. 11 of Town of Urbana, Steuben 
County v Steuben County, 33 N.Y 
S 2d 854, 178 Misc. 415, affirmed 
36 N Y S 2d 440. 264 App.Div. 945 
—New York Catholic Protectory v. 
City of New York, 23 N Y.S 2d 789, 
175 Misc. 427—In re Smith's Estate, 
264 N.Y S. 431, 147 Misc. 73. 

Ohio.—City of Cleveland v. Board of 
Tax Appeals, 91 N E 2d 480, 153 
Ohio St. 97—Battelle Memorial In¬ 
stitute v. Dunn, 73 N E.2d 88, 148 
Ohio St. 63—Hospital Service Ass'n 
of Toledo v. Evatt, 57 N.E 2d 928, 
144 Ohio St 179—Pfeiffer v. Jen¬ 
kins, 46 N.E.2d 767, 141 Ohio St. 
66—In re Taylor's Estate, 40 N.E.2d 
836, 139 Ohio St 417—Citflitan v. 
Cunningham Sanitarium, 16 N E.2d 
205, 134 Ohio St. 99—State ex rel. 
Hostetter v. Hunt 10 N.E.2d 165, 
56 Ohio App 120, affirmed 0 N.E. 
2d 676, 132 Ohio St 668. 

Okl.—Board of Equalization of Tulsa 
County v. Indian Territory Illumi¬ 
nating Oil Co., 13 P 2d 585, 159 Okl. 
15, appeal dismissed Indian Terri¬ 
tory Illuminating Oil Co. v. Board 
of Equalization of Tulsa County, 
Okl., 53 S.Ct. 115, 287 tLS. 673, 77 
L.Ed. 503, affirmed 63 S.Ct 388, 288 
U.S 325, 77 L.Ed 812. 

Or.—Methodist Book Concern v. Gal* 
loway, 208 P.2d 319, 186 Or. 585— 
Allen v. Multnomah County, 178 P. 
2d 475, 179 Or. 648—Behnke-Walker 
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Business College v. Multnomah 
County, 146 P.2d 614, 178 Or. 610— 
In re Smith’s Estate, 25 P.2d 924* 
144 Or 561. 

R.I.—Society for Preservation of New 
England Antiquities v. Tax Asses¬ 
sors of City of Newport, 5 A.2d 293, 
62 R.I. 30C. 

Tenn—Silver Fleet Motor Exp. v. 
Carson, 219 S W 2d 199, 188 Tenn. 
338—Hamilton Nat Bank v. Mc- 
Canless, 144 SW.2d 768, 176 Tenn 
670. 

Tex—Benevolent & Protective Order 
of Elks, Lodge No 161 v City of 
Houston, Civ App., 44 SW2d 488, 
error refused. 

Utah—State v. Salt Lake County, 85 
P 2d 851, 96 Utah 464. 

Wash—North Pacific Coast Freight 
Bureau v State, 122 P 2d 467, 12 
Wash 2d 668—Spokane County v 
Each and Every Lot in City of 
Spokane, 13 P 2d 1084, 169 Wash 
355. 

Wis —Town of Albion v Trask, 41 N 
W 2d 627, 266 Wis 485—State ex 
rel. Wis Compensation Rating and 
Inspection Bureau v City of Mil¬ 
waukee. 23 N W 2d 501, 249 Wis 71 
Wyo —Commissioners of Cambria 
Park v. Board of Com’rs of Weston 
County, 174 P 2d 402, 62 Wyo. 446 
61 C.J. p 394 note 79. 

A “tax limitation 11 is merely a 
qualified or restricted form of “tax 
exemption” and is not to be estab¬ 
lished by implication or presumption 
—Ramaley v City of St. Paul, 33 N. 
W 2d 19, 226 Minn. 406. 

Court shonld act with great caution 

in declaring property exempt from 
taxation, and only such property as 
manifestly falls within constitutional 
provision should escape payment of 
taxes—Glen Oak Cemetery Co. v 
Board of Appeals of Cook County, 192 
N.E 673, 358 Ill. 48. 

86. US —Atlantic Coast Line R Co 
v Phillips, Ga., 67 S.Ct 1584, 332 
US 168, 91 LEd 1977, 173 A.L R 
1—Stone v. Interstate Natural Gas 
Co., C.C.A.Miss, 103 F 2d 544, af¬ 
firmed 60 S.Ct 292, 308 U S 582, 84 
LEd. 442, rehearing denied 60 S 
Ct. 881, 808 U.S. 639, 84 LEd 530. 
Cal.—Cedars of Lebanon Hospital v. 
Los Angeles County, 221 P2d 31, 
85 Cal 2d 729, 15 A.L.R.2d 1045— 
Moody Institute of Science v. Los 
Angeles County* 283 P.2d SI, 105 
Cal. App. 2d 107. 

Conn.—Town of Woodstock v. The 
Retreat, 8 A.2d 282, 126 Conn. 62 
Del.—Banks v. Wilmington Terminal 
Co 1 ., 94 A.2d 692, 2 Terry 489, af¬ 
firmed 28 A.2d 616, 8 Terry 126 
Fla.—Wolfson v. Heins, 6 So.2d 858, 
149 Fla. 499—State ex rel. Bur- 
bridge v. St John, 197 So* 121, 143 
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emption unless the language of the statute clearly 
so requires. 87 

The rule of strict construction has no application 
in the absence of ambiguity in the words of the 
statute, 88 or where the statute itself prescribes the 
rules for its own interpretation and requires the 
construction to be liberal, 88 or in the case of prop¬ 
erty devoted to certain uses which it has always 
been the settled custom and policy of the state to 
abstain from taxing, 80 although the rule of strict 
construction will prevail in jurisdictions where the 
policy of the state has been to tax such property. 91 
A classification statute, or one which specifies the 
persons or property subject and not subject to a 
tax, is not an exemption statute and the general 
rule, discussed in Statutes § 396, that a tax statute 
will be construed in favor of the taxpayer applies. 92 
The rule of strict construction has been held not 
to apply to exemptions existing by virtue of a con¬ 
tract contained in a corporate charter 93 or statute, 94 
especially where affecting tax exemptions secured 


to the Indians by agreement between them and the 
national government; 96 nor will it be applied to a 
law commuting taxes, since this is not as much 
an exemption as a change in the method of taxa¬ 
tion; 96 but a liberal construction will not be al¬ 
lowed to defeat the plain intention of the legisla¬ 
ture. 97 

Where there is a conflict between a statute de¬ 
claring a general legislative policy relative to ex¬ 
emptions and a statute expressly establishing and de¬ 
fining certain exemptions, the latter statute as ex¬ 
pressing the particular intent of the legislature con¬ 
trols. 98 The reenactment in the same words of a 
constitution or statute which has been construed 
to grant a particular exemption is also construed 
in favor of the exemption. 99 

General rules apply in the construction of tax 
exemption provisions, and such statutes are to be 
construed in accordance with the legislative intent 
as manifested by the language used. 1 The rule of 


Fla. 544, supplemented 197 So 549, 
143 Fla. 876 

Ga.—Rayle Electric Membership 

Corp v Cook, 25 S E 2d 574, 195 
Ga 784. 

Ky —Trinity Temple Charities v City 
of Louisville, 188 S W 2d 91, 300 
Ky. 172. 

La.—Mattingly v. Vial, 190 So. 313, 
193 La. 1. 

Mass —Boston Chamber of Commerce 
v. Assessors of Boston, 64 N E 2d 
199, 315 Mass 712, 152 A LR 174- 
William T. Stead Memorial Center 
of New York v Town of Wareham, 
12 N E 2d 726, 299 Mass 235. 

Mich.—City of Detroit v. Detroit 
Commercial College, 33 N.W.2d 737, 
322 Mich. 142 

Minn.—Christian Business Men's 
Committee of Minneapolis v. State, 
38 N.W 2d 803, 228 Minn 549- 
Petition of Board of Foreign Mis¬ 
sions of Augustana Synod, 22 N.W. 
2d 642. 221 Minn. 636 

Miss —Clement v. Stone, 15 So 2d 
617, 195 Miss 774, 162 A L.R 742— 
Teche Lines v. Board of Sup’rs of 
Forrest County, 142 So. 24, 166 
Miss 594, siuggestlon of error sus¬ 
tained on other grounds 143 So. 
486, 166 Miss. 594. 

Mo.—National Cemetery Ass'n of 
Missouri v. Benson, 129 S W 2d 842, 
344 Mo. 784, 122 A.L.R. 893 
—Town of Dover v. Knights of 
Columbus Home Ass'n, 46 A.2d 376, 
24 N.J.Misc. 84. 

N.C.—McCanless Motor Co. v. Max¬ 
well, 188 S.E. 389, 210 N.C. 725. 

Okl.—In re Noble’s Estate, 80 P.2d 
243, 188 Okl. 148. 

Or—Title & Trust Co. v. Wharton, 
114 P.2d 140, 166 Or. 612. 


Pa.—Loeb v Benham, 34 A.2d 835, 
153 Pa Super. 601 

Tenn—Phillips & Buttorff Mfg Co 
v. Carson, 217 S.W.2d 1, 188 Tenn 
132 

61 C J p 395 note 80. 

87. N.Y —People ex rel. Iroquois 
Door Co v. Knapp, 173 N Y S. 641, 
186 AppDiv. 172, affirmed 125 N.E 
923, 227 NY 592 

61 C J. p 395 note 81. 

88. Cal—Lockhart v. Wolden, 111 P. 
2d 319, 17 Cal.2d 628. 

D.C.—District of Columbia v. Mt. 
Vernon Seminary, 100 F.2d 116, 
69 AppDC 261. 

Ga.—Turner v. Board of County Tax 
Assessors, 31 S E 2d 61, 71 Ga.App. 
374. 

Okl —Darby v. Oklahoma Tax Com¬ 
mission, 202 P 2d 978, 201 Okl 159 
Or—Corbett Inv. Co v. State Tax 
Commission, 181 P.2d 130, 181 Or. 
244. 

61 C.J. p 395 note 82. 

89. Ill.—People v. Chicago Theolog¬ 
ical Seminary, 51 N.E 198, 174 Ill. 
177. 

R.I.—Brown University v. Granger, 
36 A. 720, 19 HI. 704, 36 L R.A 
847. 

9a Ala.— Corpus Juris cited In 

City of Birmingham v. State, 170 
So. 64, 67, 233 Ala. 138. 

61 C J p 395 note 84. 

91. R.I.—Providence v. Hall, 142 A. 
156, 49 RL 230. 

92. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
90 N.H. 472. 

N J —Schenley Distributors v. State 
Tax Com’r ( 13 A 2d 638, 18 N.J.Misc. 
266. 


Ohio —Freiberg v Tax Commission of 
Ohio, 44 N E 2d 475. 70 Ohio App. 
229. 

93. Ill.—Northwestern University v 
Hanberg, 86 N E 734, 237 Ill. 185. 

Vt—Bixby v. Roscoe, 81 A. 255, 86 
Vt. 105. 

94. Ala.—Crow v General Cable Cor¬ 
poration, 137 So. 667, 223 Ala, 611. 

95. U.S—Zwelgel v. Webster, DC. 
Okl., 32 F.Supp 1015. 

61 C J. p 896 note 88. 

96. Colo.—Corpus Juris cited in 
City and County of Denver v. Tax 
Research Bureau, 71 P.2d 809, 813, 
101 Colo. 140. 

61 C.J. p 396 note 89. 

97. N.Y.—People v. Sayles, 53 N Y.S. 
67, 32 App.Div. 201. 

98. N.C.—Davis v. City of Salisbury, 
76 S.B. 687, 161 N.C. 56. 

99. La.—Globe Lumber Co. v. Cle¬ 
ment, 34 So 595, 110 La. 438. 

1. Ga,—Campbell v. Red Bud Con¬ 
sol. School Dist, 198 S E. 225, 186 
Ga. 541—Turner v. Board of Coun¬ 
ty Tax Assessors, 31 S.E.2d 61. 71 
Ga App. 374—Forrester, for Use of 
Walker County v. North Georgia 
Electric Membership Corp., 19 S R 
2d 168, 66 Ga.App. 779. 

N.J —Jabert Operating Corp. v. City 
of Newark, 66 A.2d 216, 16 N.J Su¬ 
per. 505. 

Ohio.—Carnicom v. Tax Commission 
of Ohio, 3 Ohio Supp. 288. 
tfareasonable oons*aueaoes 
A tax exemption statute must be 
construed so as to avoid unreasona¬ 
ble consequences if the language of 
the statute fairly permits such con¬ 
struction —Carnicom v. Tax Commis¬ 
sion of Ohio, supra. 
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strict construction does not call for a strained con¬ 
struction, adverse to the real intention of the legis¬ 
lature, but the judicial interpretation of it must al¬ 
ways be reasonable and in accordance with the ac¬ 
tual meaning of the lawmaking power, 2 taking into 


consideration the entire tax statute,® the spirit as 
well as the letter of the law, 4 the constitutional re¬ 
quirements and the presumed intention of the leg¬ 
islature to act within constitutional limits, 6 the leg¬ 
islative policy in the making of the law, 6 and in 


Motion 

It Is not to be assumed, In ab¬ 
sence of clear statutory language, 
that the legislature intended to base 
the imposition of a tax, or an ex¬ 
emption from a tax, on a Action — 
Commissioner of Corporations and 
Taxation v. Bullard, 46 NE 2d 557, 
313 Mass. 72, 146 A.LR 772. 

2. Ala.—Hattemer v. State Tax Com¬ 
mission, 177 So. 156, 235 Ala. 44— 
Holt v. Long, 174 So. 759, 234 Ala 
869. 

Cal.—-Serra Retreat v. Los Angeles 
County, 221 P 2d 59, 85 Cal.2d 755- 
young Men’s Christian Ass’n of 
Los Angeles v. Los Angeles County, 
221 P 2d 47, 35 Cal 2d 760—Moody 
Institute of Science v. Los Angeles 
County, 233 P.2d 61, 105 Cal App. 
2d 51—In re Bendheim’s Estate, 223 
P 2d 874, 100 Cal.App 2d 398 
Conn.—Blodgett v. Bridgeport City 
Trust Co., 161 A. 83, 116 Conn. 127. 
Fla,—Lummus v. Cushman, 41 So 2d 
895. 

Ga —Redwine v Southern Co , 57 S E. 
2d 194, 206 Ga. 377—Head v. Rich, 
10 S.E2d 183, 190 Ga, 680—Camp¬ 
bell v. Red Bud Consol. School 
Dist., 198 SB 225, 186 Ga. 541—: 
FOrreBter, for Use of Walker Coun¬ 
ty, v. North Georgia Electric Mem¬ 
bership Corp., 19 S E 2d 158, 66 Ga. 
App. 779. 

Me—Acheson v. Johnson, 86 A 2d 
628, 147 Me 275. 

Md.—Shaughnessy v. Linguistic Soc. 
of America, 84 A,2d 68—Clarke v. 
Union Trust Co. of Dist. of Col, 
63 A.2d 635, 192 Md. 127—State Tax 
Commission v. Standard Oil Co 
of New Jersey, 31 A.2d 621, 181 
Md. 637—Pittman v. Housing Au¬ 
thority of Baltimore City, 26 A.2d 
466, 180 Md. 457—State Tax Com¬ 
mission v. Baltimore Asphalt Block 
& Tile Co , 26 A.2d 371, 180 Md 620. 
Minn.—Christian Business Men’s 
Committee of Minneapolis v. State, 
88 N.W.2d 803, 228 Minn, 649- 
Petition of Board of Foreign Mis¬ 
sions of Augustana Synod, 22 N.W. 
2d 642, 221 Minn. 536. 

Kiss.—Corpus Juris quoted in State 
v. City Bus Co., 169 So, 774, 784, 176 
Miss. 697. 

Mo.—In re Burroughs' Estate, 206 
S W 2d 340, 357 Mo. 10, 174 A.L.R. 
624—American Bridge Co. v. Smith, 
179 S.W.2d 12, 352 Mo 616, 157 A L. 
R. 798, certiorari denied 65 0.Ct. 87, 
323 U.S. 712, 89 L.Ed. 578. 

N.H.—Trustees of Phillips Exeter 
Academy v« Expter, 27 A.2d 569, 90 
N.H. 472—’Young Women's Chris¬ 


tian Ass’n v Portsmouth, 192 A. 
617, 89 NH. 40. 

N.Y.—People ex rel. Doctors Hospital 
v. Sexton, 48 N Y S 2d 201, 267 
AppDiv. 736, affirmed 64 N.E.2d 
273, 295 NY. 553—Application of 
Thomas G. Clarkson Memorial Col¬ 
lege of Technology, 77 N.Y S 2d 182, 
191 Misc 621, affirmed People ex 
rel Thomas G. Clarkson Memorial 
College of Technology v. Haggett, 
89 N.E.2d 882, 300 N.Y. 695. 

Ohio.—In re Bond Hill-Roselawn He¬ 
brew School, 84 N.E.2d 270, 151 
Ohio St 70. 

Okl —Protest of Hyde, 110 P 2d 292, 
188 Okl. 413. 

S.D—State ex rel. Bottum v Knudt- 
son, 276 NW 160, 65 S D. 547. 

Vt—Troy Conference Academy and 
Green Mountain Junior College v 
Town of Poultney, 66 A.2d 2, 115 
Vt 480—Brattleboro Retreat v. 
Town of Brattleboro, 173 A. 209, 
106 Vt 322—Grand Lodge of Ver¬ 
mont, F. & A. M , v. City of Bur¬ 
lington, 162 A. 368, 104 Vt 515 
W Va.—Patterson Memorial Fund v 
James, 197 SE 302, 120 W.Va. 155 
61 C J. p 396 note 91. 

Strict, but reasonable construction 
Constitutional provisions and stat¬ 
utes granting exemption from taxa¬ 
tion are to be strictly but reasonably 
construed 

Cal —First Baptist Church of San 
Fernando v Los Angeles County, 
248 P 2d 101, 113 Cal App 2d 392. 
Mo—Young Men’s Christian Ass’n of 
St. Louis and St Louis County v 
Sestric, 242 S.W 2d 497, 362 Mo 
551—St Louis Council, Boy Scouts 
of America, v Burgess, 240 S W 2d 
684, 362 Mo. 146—Missouri Goodwill 
Industries v. Gruner, 210 SW2d 
38, 357 Mo. 647—Salvation Army v. 
Hoehn, 188 S W 2d 826, 854 Mo. 107 
—Young Women’s Christian Ass’n 
v. Baumann, 130 S.W 2d 499, 344 
Mo. 898—Division of Employment 
Sec. v. Industrial Commission, App., 
242 S.W.2d 593. 

Extension of tax 

(1) Taxing power should not be 
extended by limiting effect of exemp¬ 
tions given, particularly where such 
exemptions have reference to close 
family relationship of husband and 
wife.—Peck v. State, 216 P,2d 132, 
96 Cal.App.2d 638. 

(2) The taxing power may not be j 
extended to cover property under an 
exception to an exemption clause be-< 
yond that expressly included,—City | 
and County of San Francisco v. San 
Mateo County, 222 P.2d 860, 86 Cal.2d 
196, 


Express exemption 

Where exemption from taxation In 
statute is express, an institution 
within the exemption 1 b mandator!ly 
exempt, and courts may not insert 
qualifying clauses or add conditions 
not contained in statute and assessors 
in making assessment are without 
jurisdiction and act illegally and not 
merely erroneously—Williams Insti¬ 
tutional Colored Methodist Episcopal 
Church v. City of New York, 89 N 
Y S 2d 300, 275 AppDiv. 311, affirmed 
92 NE2d 58, 300 N Y. 716. 

3. U S.—State of Texas v Moody’* 
Estate, C.CA.Tex., 156 F 2d 698 

Ala—Hawkins v People’s Finance & 
Thrift Co, 122 So 650, 219 Ala 
558. 

Miss—Corpus Juris quoted la State 
v City Bus Co, 169 So 774, 784, 
176 Miss 597 

Overall meaning and pnrposs 

The best aid to the interpretation 
of an exempting clause in the taxing 
statute lies in its overall meaning 
and purpose —Henderson v. Gill, 49 
S E 2d 754, 229 N.C 313 

4. Ga—Turner v. Board of County 
Tax Assessors, 31 SE.2d 61, 71 
Ga.App 374. 

Miss—Corpus Juris quoted In State 
v City Bus Co, 169 So. 774, 784, 
176 Miss 597 

N.Y —Congregation Emanu-el of City 
of New York v City of New York, 
270 NY 8 6. 150 Misc. 657, affirmed 
277 NYS 955, 243 App.Div. 692. 

61 C J. p 396 note 93 
Spirit and letter of law 

An exemption must be within both 
the spirit and the letter of the law 
—Pittman v. Housing Authority of 
Baltimore City, 26 A 2d 466, 180 Md. 
457. 

5. NC—Rockingham County ▼. 

Board of Trustees of Elon College, 
13 S E 2d 618, 219 N.C 342. 

Okl.—County Assessor, Oklahoma 
County, v. United Broth, of Car¬ 
penters & Joiners of America, Lo¬ 
cal No. 329, 211 P 2d 790, 202 Okl 
162. 

61 C.J. p 396 note 94. 

6. U.S.—Trotter v. State of Tennes¬ 
see for Use and Benefit of Blount 
County, Tenn., 54 S.Ct. 138, 290 
U.S. 854, 78 L.Ed 858. 

Ga—Turner v. Board of County Tax 
Assessors, 81 S.E.2d 61, 71 GaAppv 
374. 

Md.—Pittman v. Housing Authority 
of Baltimore City, 25 A.2d 466, 180 
Md. 457—Mayor and City Council 
of Baltimore v. Price, 177 A. 160, 
168 Md. 174. 
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other instances taking into consideration the use, 7 
and, in some cases, the primary as distinguished 
from incidental use, 8 to which property is devoted 
in determining whether it falls within the terms 
of the exemption statute. It has been held that the 
words used in a constitutional or statutory pro¬ 
vision for an exemption should be given their ordi¬ 
nary meaning, 9 and that the rule of strict construc¬ 
tion does not require that the words descriptive 
of the exemption be given the narrowest possible 
meaning, 10 but it has also been held that the words 
descriptive of the exempt property are to be given 
the narrowest interpretation of which they are 
reasonably capable. 11 

Retroactive operation. Generally speaking, 
whether property is exempt from taxation must be 
determined from the law in force at the time the lien 
from taxes attaches 12 A constitution or statute 
granting an exemption from taxation is generally 
construed as prospective, 13 and a retroactive provi¬ 


sion in violation of a constitutional prohibition as 
void, 14 except in so far as a subsequent constitu¬ 
tional amendment permits it. 15 

Effect of tax. A tax on property which is exempt 
from taxation is void. 16 

§ 228. Taxes Affected 

Taxes affected by exemption statutes are discussed 
infra § 229, by commutation statutes, infra § 230. 

Examine Pocket Parts for later cases. 

§ 229. -By Exemption Statutes 

As a general rule, exemptions from taxation apply 
primarily to property taxes and do not apply to excises 
or taxes Imposed on the enjoyment of a privilege. 

As a general rule, exemptions from taxation ap¬ 
ply primarily to property taxes and do not apply 
to excises or taxes imposed on the enjoyment of 
a privilege. 17 Such exemptions apply to ordinary 


Minn.—In re Raynolds’ Estate, 18 N 
W 2d 238. 219 Minn. 449 
Miss —Corpus Juris quoted In State 
v City Bus Co, 169 So 774, 784, 
176 Miss 597 

NT—St Barbara’s Homan Catholic 
Church v Citv of New York, 277 
NTS 538. 243 App Div 371 
S D —C A Wagner Const Co. v City 
of Sioux Palls, 27 NW2d 916, 71 
SD 587 

Vt —Grand Lodge of Vermont, F & 
A M v City of Burlington, 162 
A 368, 104 Vt 515 
•1 C J p 397 note 96. 

7. Miss —Corpus juris quoted In 

State v. City Bus Co, 169 So 774, 
784, 176 Miss 697 

N Y — New York Catholic Protectory 
v City of New York, 23 N Y S 2d 
789, 175 Misc 427 
61 C J p 397 note 96 

8. Miss.—Corpus Juris quotsd in 

State v. City Bus Co, 169 So. 774, 
784, 176 Miss 697. 

61 C.J. p 397 note 97. 

9. D.C.—District of Columbia v. Mt 
Vernon Seminary, 100 F 2d 116, 69 
App DC 261. 

Ga.—Rayle Electric Membership 

Corp. v. Cook, 25 S E 2d 574, 195 Ga. 
784—Forrester, for Use of Walker 
County, v. North Georgia Electric 
Membership Corp., 19 S E 2d 158, 66 
Ga.App. 779. 

Wash.—Wilson's Modern Business 
College v. King County, 104 P.2d 
680, 4 Wash 2d 636—Yakima Fruit 
Growers Ass'n v. Henneford, 47 
P.2d 881, 182 Wash. 437, 100 A.LR. 
485. 

"Own;” "owned” 

(1) Tax exemption statutes use 
the word “own” in Its ordinary sense 
as meaning proprietorship of the ti¬ 


tle to the property, and not a mere 
privilege or right to use it—Legion 
Clubhouse v Citv of Madison, 21 N 
W 2d 668, 248 Wis 380 

(2) The word "owned” having been 
frequently used in tax exemption 
statute in a restricted sense will be 
presumed to have been employed in 
the same sense wherever it appears 
in the same section—Animal Rescue 
League of Boston v Bourne’s As¬ 
sessors, 37 N E 2d 1019, 310 Mass 
330. 138 A.L R 110 

(3) The term "property” includes 
an equitable as well as a legal inter¬ 
est, and the word "owned" In an ex¬ 
emption statute is generally con¬ 
strued to comprehend an equitable as 
well as a legal ownership—State ex 
rel City of St Louis v Baumann, 
153 S W 2d 81, 348 Mo 164 

10. Cal —Cedars of Lebanon Hospi¬ 
tal v Los Angeles Countv, 221 P 2d 
31. 35 Cal 2d 729. 15 A L R 2d 1045 
—Moody Institute of Science v, Los 
Angeles County, 233 P 2d 51, 105 
Cal App 2d 51 

1L N J —Duke Tower Co v Hills¬ 
borough Tp, Somerset County, 26 
A 2d 713, 20 N J Misc. 240 

12 . Ky — Corpus Juris quoted iu 
Bigelow v. Reeves, 149 S W 2d 499, 
501, 285 Ky 831 

61 C J. p 397 note 1. 

Time as of which power to tax deter¬ 
mined 

The law in force at time of tax 
day as of which power to tax is de¬ 
termined governs question of ex¬ 
emptions —Gulf Refining Co. v. 
Evatt, BTA.. 71 N E 2d 492, af¬ 
firmed 74 N.E 2d 351, 148 Ohio St. 
228. 

13. Ala.—Wood v. Curry, 8 So.2d 822, 
248 Ala. 136. 
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Cal—Mariposa Countv v Merced Irr 
Diet, 196 P 2d 920. 32 Cal 2d 467 

Ind—Chadwick v City of Crawfords- 
ville, 24 N E 2d 937, 216 Ind 399, 
129 ALR 469 

K> — Corpus Juris quoted in Bigelow 
v Reeves. 149 S W 2d 499, 601, 285 
Ky. 831 

N J —Majob Realty Corp v City of 
Hoboken. 55 A 2d 163, 25 NJMisc 
464 

Wash —Citv of Seattle \ King Coun¬ 
ty. 99 P 2d 621. 3 Wash 2d 26 

Wis —Town of Wabeno v State Con¬ 
servation Commission, 264 NW 
497. 220 Wis 602 

61 C J p 397 note 2 

14. N M —Asplund v Alarid, 219 P 
786, 29 NM 129 

61 C J p 397 note 3 

16. N M —Asplund v Alarid, supra 

16. Neb—M< Donald v Masonic 

Temple Craft of North Platte. 280 
NW 275, 135 Neb 48, 118 ALR 
855 

17. Arlz—City of Phoenix v 

Bowles. 180 P 2d 222, 65 Ariz. 315- 
City of Phoenix v State ex rel. 
Conway, 85 P 2d 56, 53 Ariz. 28 

Ky—-Lexington Cemetery Co. v. Com¬ 
monwealth ex rel Unemployment 
Compensation Commission, 181 S. 
W.2d 699, 297 Ky. 851—Board of 
Education of Kenton County v. Tal¬ 
bott, 151 S.W.2d 42, 286 Ky. 543. 

Md —Pittman v Housing Authority 
of Baltimore City, 25 A 2d 466, 186 
Md. 457. 

Minn.—-Chrlstgau v. Wood lawn Ceme¬ 
tery Ass'n, Winona, 293 NW. 619, 
208 Minn. 263. 

N C,—Stedman v. City of Winston- 
Salem, 167 SE 813, 204 NC 203 

Exemption from municipal taxes see 
Municipal Corporations § 2010. 
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taxes only and do not include special assessments 18 
unless specifically so provided. 19 An exemption 
will be strictly construed as to the taxes included 
within the exemption; 20 and an exemption from 
taxes on property will not be construed to include 
excise or franchise taxes. 21 A general grant of 
exemption from “taxation” or from “all taxes” may 
relieve the person or corporation affected from the 
payment of all taxes, including local taxes as well 
as those levied for state purposes, 22 subject to the 
terms of the exempting statute, 28 unless in view 
of the constitutional provisions 24 and the existing 
circumstances and facts to which the statute re¬ 
lates, as well as of other statutes in pari materia, 25 
an intent on the part of the legislature to restrict 
the operations of the general words of the statute 
can legitimately be inferred. A general exemption 
from taxation has been held to exempt from spe¬ 
cial or local taxes which are properly taxes as dis¬ 
tinguished from assessments, 26 except such as can¬ 
not properly be regarded as a tax ad valorem on 
property, 27 but not from local assessments for pub¬ 
lic improvements, 28 unless an intention to the con¬ 


trary dearly appears from the classification 29 or 
from the language of the grant. 20 An exemption 
from a county tax is not to be inferred from a char¬ 
ter imposing liability for the state tax in view 
of the general law subjecting all property to tax¬ 
ation. 21 A particular exemption under a general 
law will not exempt from a similar tax imposed 
by the county, 82 and an exemption from municipal 
taxes, prescribed in the charter of the municipality 
or by an ordinance, will not affect taxes for county 
or general state purposes, 28 and such rule is not 
affected by the use of general language, provided 
the statute is dealing with municipal exemptions. 84 
A contract exemption from village taxes will not 
affect liability of the taxpayer for town taxes; 85 
nor will an exemption from local taxes affect lia¬ 
bility for state taxes. 86 The exemption of a corpo¬ 
ration from taxation on its stock does not exempt 
it from the payment of a license tax; 87 nor will 
the exemption of a corporation from an occupational 
license tax exempt it from a franchise tax; 88 but 
an exemption from any “tax or license” exempts 
from all taxes as well as a license tax. 89 


Tax ox privilege of raoelvlag proper¬ 
ty 

A statute which exempts proper¬ 
ty from taxation would not necessa¬ 
rily exempt from a tax on the privi¬ 
lege of receiving the property.—Mac¬ 
Donald v. Stubbs. 49 A.2d 765, 142 
Me. 235. 

Taxation for revenue 

The word •‘taxation/* within con¬ 
stitutional provision exempting from 
taxation public property used for 
public purposes and institutions of 
purely public charity, means taxation 
for purposes of raising revenue — 
Gray v. Methodist Episcopal Church, 
South, Widows and Orphans Home in 
State of Kentucky, 114 S.W.2d 1141, 
272 Ky. 646. 

18. U S.—U. S. v. Aho, D.C.Or., 68 F. 
Supp. 858. 

Cal—Toung Men's Christian Ass'n 
of Dos Angeles v. Dos Angeles 
County, 221 P.2d 47. 85 Cal 2d 760- 
Cedars of Debanon Hospital v. Dos 
Angeles County, 221 P.2d 31, 85 Cal. 
2d 729. 15 A.D R.2d 1045. 

Mich—Petition of Auditor General, 
1 NW 2d 461. 800 Mich. 80. 

N.C.—Raleigh Cemetery Ass'n v. City 
pf Raleigh, 70 S.E.2d 506, 236 N.C. 
509. 

15 Cal.—Cedars of Debanon Hospi¬ 
tal v. Dos Angeles County, 221 P.2d 
31, 35 Cal.2d 729, 15 AJUR.2d 1045. 
98. U.S.—Mayor and City Council of 
Baltimore v. Williams, C.C.A.Md., 
61 F.2d 874, reverted on other 
grounds 53 S.Ct. 431, 889 U.S. 86, 
77 L.3UL 1015. 

81. U.S.—Mayor and City Council of \ 
Baltimore v. "Williams, supra. I 


Construction of contract for exemp¬ 
tion 

Even if state statute exempting 
bonds of Bt&te and Its political sub¬ 
divisions from taxation created a 
contract, determination of state su¬ 
preme court that contract was limit¬ 
ed to taxes laid directly on property 
in proportion to Its value, and did not 
Include taxes in nature of an excise 
on net income of an owner, was not 
unreasonable.—Hale v. Iowa State 
Board of Assessment and Review, 
Iowa, 58 S.Ct. 102, 302 US. 95, 82 D. 
Ed. 72. 

88. N.T.—People v. Brooklyn Board 
of Assessors, 36 N.E 608, 141 N.T. 
476. 

61 C.J. p 397 note 10. 

83. Minn.—State v. Minneapolis & 
St. P. Suburban Ry. Co., 166 N.W. 
770, 139 Minn 405. 

61 C J p 398 note 11. 

24. Ky.—Associated Producers’ Co. 
v. Board of Sup'rs of Estill Coun¬ 
ty, 260 SW. 335, 202 Ky. 638. 

85. U.S.—Hale v. Iowa State Board 
of Assessment and Review, Iowa, 
58 S.Ct. 102, 302 U.S. 95, 82 D.Bd. 
72, 

Md.—Corpus Juris oitsd In Pittman 
v. Housing Authority of Baltimore 
City, 25 A.2d 466. 469, 180, Md. 457. 
N.T,—People v. Davenport, 91 N.T, 
574. 

88. Da.—Louisiana, etc., k Co. v. 
Shaw, 46 So. 994, 121 Da. 997, af¬ 
firmed 31 6.Ct 56, 218 U.S. 431, 54 
D.Ed. 1097. 

61 C.J. p 398 note 16. 
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87. Mich— Hendrie v. Kalthoff, 12 
N.W. 191, 48 Mich. 306. 

61 C.J. p 398 note 16. 

28. Fla—State v. Everglades Drain¬ 
age Diet., 20 So 2d 897, 155 Fla. 403 
61 C.J p 398 note 17. 

89. Pa.—City of Erie v. First Uni- 
versalist Church, 106 Pa. 278. 

61 C.J p 398 note 18. 

30. Minn —State v. St Paul, 32 N.W. 
781, 36 Minn. 529. 

61 C.J. p 898 note 19. 

31. Mo.—State v. Dulle, 48 Mo. 282. 
38. N.J.—Gorum v. Mills. 84 NJ 

Daw 177. 

33. N J —Society for Establishing 
Useful Manufactures v. City of 
Paterson, 98 A 440, 89 N J.Daw 208 

61 C.J. p 399 note 24—44 CJ. p 1297 
note 40. 

School tax 

Under an act exempting certain 
lands from taxation for general city 
purposes, a school tax was not with¬ 
in the meaning of the act—South 
Bend v. Notre Dame Du Dac Unlv., 69 
Ind. 244. 

34. N.Y.—People v. Cahill, 74 NE. 
422, 181 N T. 408. 

35. N.T.—People v. Forrest, 97 NT. 
97. 

86. N.T.--‘People v. Brooklyn, 86 N. 
B. 508, 141 N.T. 476. 

37. La.—New Orleans v. New Or¬ 
leans Canal, etc., Co., 82 Da.Ann. 
104. 

38. Da.—State v. Caldwell Sugars, 

169,So, 526,185 1 a 503. 

39. Kyy—Bowling Green v. Kentucky 
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§ 230. — By Commutation Statutes 

When a tax la declared to be In llad of all other 
taxea» no other tax can be lip posed by state or local 
authorities. 

Where a tax is imposed by law and it is declared 
to be “in lieu of all other taxation,” no additional 
tax can be imposed either by state or local au¬ 
thority , 40 subject to the terms of the exempting 


statute . 41 A provision that a corporation shall pay 
a tax on each share of stock “in lieu of all other 
taxes” does not exempt it from payment of a 
privilege or occupation tax , 42 or from general tax¬ 
ation on its capital . 43 Commutation statutes which 
expressly exempt from particular taxes only, or are 
construed to have that effect, do not exempt from 
taxes not within their terms . 44 Provisions con- 


Masonic Mut. L. Ins. Co t 6 Ky L 
697. 

40. Okl — State v. Indian Royalty 
Co., 58 P 2d 601. 177 Okl 238, fol¬ 
lowed In Indian Royalty Co. v. 
State, 61 P 2d 1374. 

61 C.J. p 399 note 30 
Payment for fraaohlse 

Payments of percentages of gross 
receipts under statutes providing for 
grants of franchises to highest bid¬ 
ders are not “taxes” or ”licenses“ 
within meaning of constitutional pro¬ 
vision for tax against certain compa¬ 
nies. “in lieu of all other taxes and 
licenses"—City and County of San 
Francisco v Market St Ry. Co, 73 
P.2d 234, 9 Cal 2d 743. 

The meanings of terms “real prop, 
•rty” and “personal property/’ as 
used in Bank and Corporation Fran¬ 
chise Tax Act, providing that tax 
shall be in lieu of all other taxes 
“except taxes on their real proper¬ 
ty,” are determined by reference to 
provisions of the political code which 
classifies and defines property for 
taxation purposes—San Diego Trust 
& Savings Bank v. San Diego County. 
105 P 2d 1)4, 16 Cal 2d 142, 133 ADR 
416, certiorari denied U S Nat Bank 
of San Diego v San Diego County. 61 
S.Ct. 449, 312 US 679, 85 L Ed 1118 

41. Okl—Josey Oil Co v. Board of 
Com'rs of Payne County, 231 P. 
272, 107 Okl. 266 

61 C.J p 399 note 31. 

Petroleum production tax 

(1) The gross production tax on 
petroleum was held a tax on lessee’s 
property In lieu of all the property 
taxes which state might Impose in ad 
valorem form —Oklahoma Tax Com¬ 
mission v Texas Co, Okl , 60 S Ct 
561, 836 U.S 842. 93 L Ed 721, re¬ 
hearing denied 69 8 Ct 887. 386 U S 
968. 93 L. Ed 1111—Oklahoma Tax 
Commission v Magnolia Petroleum 
Co, Okl.. 69 SCt 561. 336 US 342, 93 
LEd. 721, rehearing denied 69 S.Ct. 
888, 836 US 958. 98 L Ed. 1111—61 
C.J. p 899 note 81 [a], 

(2) Legislative classification, as 
separate and distinct class of prop¬ 
erty for purpose of Imposition of 
gross production tax, in lieu of other 
taxes, after discovery of oil and gas 
and daring production thereof, of 
rights to minerals, of leases for oil 
and gas. and of mining rights and 
privilege*. was held authorized.— 
Meriwether v. Lovett, 26 P.2d 200, 
166 Okl. 78. 


(3) Sums due to oil producer for 
oil produced and run into pipe lines 
in December and paid in due course 
of business in January represented 
property rights inherent in right to 
mineral within gross production tax 
statute, and payment of gross pro¬ 
duction tax on such oil was in lieu of 
all other taxation on sums so due. 
and was not assessable for ad valo¬ 
rem taxation on January 1 as bills re¬ 
ceivable—State v. Indian Royalty 
Co, 58 P 2d 601, 177 Okl 238, fol¬ 
lowed in Indian Royalty Co. v State, 
61 P 2d 1374 

(4) Oil produced from leasehold in 
state and retained in stock tanks on 
premises where produced for purpose 
of being gauged as to quantity and 
gravity is in process of being pro¬ 
duced and does not constitute “oil 
in storage” within gross production 
tax statute, and oil so detained on 
January 1 of any year Is not subject 
to assessment ad valorem for suc¬ 
ceeding tax year—In re Sinclair 
Prairie Oil Co, 63 P 2d 221, 175 Okl 
289 

(5) Machinery, appliances, and 
equipment used in production of oil 
and subject to gross production tax 
are not subject to assessment ad 
valorem for taxes —In re Sinclair 
Prairie Oil Co. 53 P 2d 221, 175 Okl 
289—In re Texas Co *s Assessment, 31 
P.2d 929, 168 Okl 94. 

(6) Storage tank9 for crude oil, 
situated seventy-five miles or more 
from producing wells, were not ex¬ 
empt from ad valorem tax under 
statute providing for gross produc¬ 
tion tax —Board of Equalization of 
Tulsa County v Indian Territory Il¬ 
luminating Oil Co. 13 P.2d 585, 150 
Okl 15, appeal dismissed Indian Ter¬ 
ritory Illuminating Oil Co v Board 
of EquaJization of Tulsa County Okl 
53 SCt 115, 287 US. 673, 77 L Ed 
503, affirmed 53 S.Ct. 888, 288 U.S. 
325, 77 L.Ed 812 

(7) Water pump station located 
seven miles from producing oil wells 
and water line, when actually used 
in operating wells was “equipment 
and machinery.” exempt from ad 
valorem tax, in view of gross produc¬ 
tion tax paid—In re Prairie Oil & 
Gas Co's Omitted Property Assess¬ 
ment List, 13 P.2d 580. 159 Okl. 181. 

(8) Large casing used in drilling 
oil well does not constitute “equip¬ 
ment” used in and around any pro¬ 
ducing well within gross production 
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tax statute, and casing is subject to 
assessment ad valorem —In re Sin¬ 
clair Prairie Oil Co., 53 P.2d 221, 176 
Okl 289 

(9) Under statute subjecting to ad 
valorem taxation property which pre¬ 
viously had been free from such tax¬ 
es by reason of payment of gross pro¬ 
duction tax, but containing no provi¬ 
sion for its immediate assessment, 
property not taxable ad valorem on 
Jan 1. 1938. was held not subject to 
assessment ad valorem for taxes for 
fiscal year 1933-34, where statute 
became effective in April, 1933 —In re 
Sinclair Prairie Oil Co, 53 P 2d 221. 
175 Okl. 289 

(10) On the other hand, a statute 
taxing production of oil and gas wells 
was held not to preclude separate 
taxation under other statutes of vari¬ 
ous property used in connection with' 
wells, Including casing, derricks, 
tanks, engines, warehouses, and em¬ 
ployees' dwelling houses.—State ex 
rel. Attorney General v State Tax 
Commission, 68 P 2d 1204, 40 N M. 
299 

Privilege tax 

Whether the words “in lieu of all 
other taxes" as used in privilege tax 
statutes control in the construction 
of a taxing statute depends on the in¬ 
tention expressed in the statute; 
such words generally refer to addi¬ 
tional taxes on privileges assessable 
by counties and municipalities — 
Commercial Standard Ins Co v Hix¬ 
son, 133 S W 2d 493, 176 Tenn 239 
Lioense taxes 

The constitutional tax against cer¬ 
tain companies, measured by gross 
receipts in lieu of all other taxes and 
licenses, Is in lieu of licenses and li¬ 
cense taxes, as well as in lieu of tax¬ 
es on property—City and County of 
San Francisco v. Market St. Ry. Co., 
73 P 2d 234, 9 Cal 2d 743. 

42. Tenn —Union, etc.. Bank v. 

Memphis, 46 S.W. 657, 101 Tenn. 
164 

43. Tenn —Union, etc.. Bank v. 

Memphis, supra. 

44. Wis.-—'Milwaukee Electric Ry. & 
Light Co. v Wisconsin Tax Com¬ 
mission, 242 N W. 812. 207 Wis 523, 
followed in Wisconsin Gas A Elec¬ 
tric Co. v, Wisconsin Tax Com¬ 
mission, 242 N.W. 821, 207 Wis. 646 

61 C J. p 899 note 85. 

Tax la lien of all property taxes 
A franchise tax has been held to be 
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strued as levying a tax in lieu of state taxes do 
not exempt from county taxes ; 46 nor, as discussed 
in Municipal Corporations § 2010, does a tax in lieu 
of state and county taxes exempt from a municipal 
tax; nor will a commutation of city taxes affect 
the taxpayer's liability for county taxes. 46 As¬ 
sessments for improvements are not included where 
the tax is merely declared to be "in lieu of all 
other taxes,” 47 but are included where the tax im¬ 
posed is declared to be “in lieu of all taxes and 
assessments whatever.” 48 

§231. Persons and Property Affected 

Only persons and property within the terms of con¬ 
stitutional and statutory provisions for exemption from 
taxation are exempt. 

Only persons and property within the terms of 
constitutional and statutory provisions for exemp¬ 
tion from taxes are exempt. 49 Where the statute 
enumerates the kinds of property which shall be ex¬ 
empt from taxation, it will be construed with prop¬ 
er strictness, 50 applying only to what is specifical¬ 
ly enumerated, 51 and not extended by construc¬ 


tion to what is omitted but, where it clearly ap¬ 
pears from the words of the statute that the leg¬ 
islature intended to include particular property 
within the exemption, 58 and from the words of the 
constitution that the legislature had that power, 54 
the courts wil) give effect to the legislative inten¬ 
tion. Where the legal title is in a person or in¬ 
stitution exempt under the statute, the taxing au¬ 
thorities have no authority to go behind the trans¬ 
action whereby title was acquired in order to place 
the property on the tax roll ; 55 but, where the title 
is held in trust, its right to exemption is detei- 
mined by the nature of the beneficial interest, 56 
and in construing and applying exemption statutes 
resort may be had to the doctrine of equitable con¬ 
version in order to establish the nature of that in¬ 
terest. 57 

Commutation of taxes. Where a statute provides 
for commutation of taxes on particular kinds of 
property, or on property devoted to particular uses, 
only property within the terms of the statute is 
entitled to the privilege. 68 


a property tax within a commutation 
statute imposing a gross-earnings tax 
in lieu of all ad valorem taxes on the 
property of a corporation—W. U 
Tel Co. v Spaeth. 44 NW2d 440. 232 
Minn 128—Pullman Co v Commis¬ 
sioner of Taxation, 25 NW2d 838, 
223 Minn. 96. 

Tax in lion of tax on land 

Phrase “in lieu of taxes imposed 
on the land," within state statute im¬ 
posing tax on gross product of all 
mines and mining claims in lieu of 
taxes Imposed on the land, indicated 
that tax was to be imposed on prod¬ 
uct instead of land which was to be 
exempted during such time as it was 
being operated for production of min¬ 
erals—Board of Com'rs of Sweet¬ 
water County, Wyo, v. Bernardin, C. 
C A Wyo , 74 F 2d 809, certiorari de¬ 
nied 55 S Ct. 645, 295 U.S. 731, 79 L. 
Ed. 1680. 

45. Ky—Kentucky Central R. Co. v. 
Pendleton County, 2 S.W. 176, 8 Ky. 
L 517. 

61 C.J. p 399 note 36. 

46. Md.—Donovan v Baltimore Fire¬ 
men's Ins Co., 30 Md. 155. 

61 C J p 399 note 38 

47. Conn—Bridgeport v. New Tork, 
etc., R. Co., 36 Conn. 255, 4 Am.R. 
88 . 

48. Minn.—First Div. St. Paul, etc., 
R. Co. v. St. Paul, 21 Minn. 626. 

49. U S.—Buckley v. Brown, C.C.PO.. 
4 F.Cas No.2,092. 

61 C.J. p 401 note 77. 

Other property available 

Property ie ndt exempt from tax 


merely because other property sub¬ 
ject to such tax is sufficient to pay 
entire tax—American Can Co v 
City of Tampa, 14 So 2d 203, 152 Fla 
798 

50. Tenn—Hamilton Nat Bank v 

McCanless, 144 S W 2d 768, 176 

Tenn 570. 

61 C J. p 399 note 43 

The constitutional provision that 
specified property “and no other" 
should be exempt from taxation was 
required to be strictly construed in 
view of the quoted words—Common¬ 
wealth v. Trustees Evergreen Burial 
Park, 10 S E 2d 495, 176 Va 9. 

51. La—New Orleans v. New Or¬ 
leans Canal, etc., Co., 82 La.Ann. 
104. 

59. Tenn.—Hamilton Nat. Bank v. 
McCanless, 144 S.W.2d 768, 176 
Tenn. 570. 

61 C.J. p 394 note 79 [c], p 400 note 
45. 

XeSaaotmeat of statute 

Specification by legislature of cases 
exempt from provisions of law levy¬ 
ing trial tax in reenactment thereof 
made all cases other than those spec¬ 
ified subject to such tax, regardless 
of attorney general's opinion as to 
true rule of exemption before such 
specification.—State v. Montevallo 
Coal Mining Co., 197 So. 82, 29 Ala. 
APP. 818, certiorari denied 197 So. 87, 
240 Ala. 73. 

58. U.S.—Pittman v. Home Owners' 
Loan Corp. of Washington, D.C.Md., 
60 S.Ct. 15, 808 U.S. 21, 84 L.Ed. 
11, 124 A.L.R. 1263. 
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Ohio—Gerke v. Purcell, 26 Ohio St 
229. 

61 C J p 400 note 46. 

£oans 

Under federal statute providing 
that the Home Owners' Loan Corpo¬ 
ration, its franchise, capital, reserves 
and surplus and its “loans" and in¬ 
come shall be exempt from all state 
or municipal taxes, the term “loans" 
covers the entire process of lending, 
the debts which result therefrom and 
the mortgages given to the corpora¬ 
tion as security, in view of provision 
that loans made by corporation shall 
be secured by duly recorded home 
mortgage under which both mortgage 
and its recordation are indispensable 
elements in the lending operations 
authorised.—Pittman v. Home Own¬ 
ers' Loan Corp. of Washington, D.C. 
Md., 60 SCt. 16, 808 U.S. 21, 84 L 
.Ed. 11, 124 A.LR. 1263. 

54. Idaho.—Achenbach v. Kincaid, 
140 P. 529, 25 Idaho 768. 

55. Wis.—Aberg v. Moe, 224 N.W. 
132, 226 N.W. 301, 198 Wis. 349, ap¬ 
peal dismissed and certiorari denied 
50 S.Ct. 69, 280 U.S. 622, 74 L.Ed 
590. 

56. Iowa.— Corpus Juris quoted la In 

re Cooper's Estate, 295 N.W. 448, 
451, 229 Iowa 921 
61 C.J. p 400 note 51. 

57. Iowa.—Ellsworth College of 
Iowa Falls v. Emmet County, 135 
N.W. 594, 156 Iowa 62, 42 L.R.A., 
N.S., 630. 

58. Idaho.—Preston A. Blair Co. ▼. 
Jensen, 286 P. 366, 46 Idaho 118. 

61 C.J. p 400 note 62. 
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Property subsequently acquired . A general grant 
of exemption from taxation may extend to all prop¬ 
erty subsequently acquired by the person exempted, 
whether or not previously taxable, if such is the 
manifest intent of the statute; 59 and obviously 
such is the intent of the statutes where a railroad 
or other corporation acquires the property or fran¬ 
chise of a similar corporation itself exempt under 
its charter, 60 but the exemption will not extend 
to particular properties or franchises acquired, con¬ 
cerning which a legislative intent to the contrary 
is manifest from the statutes relating specifically 
thereto. 61 

§ 232. — Nature, Ownership, and Use of 
Property 

Under tome provisions for exemption from taxation, 
the property as to which exemption Is sought must be 
used for designated purposes. 


Under some provisions for exemption from tax¬ 
ation, the property as to which the exemption is 
sought must be used for designated purposes. 62 The 
use must be actual, 63 as distinguished from a use 
inferred from the declared objects in the company's 
charter, 64 or as distinguished from property that 
is idle or unused. 65 A mere intention, at some in¬ 
definite time, to devote the property to uses which 
would render it exempt, will not preclude its tax¬ 
ation in the meantime, 66 unless the statute makes 
a bona fide intention the basis for a present exemp¬ 
tion in particular cases ; 67 but it has been held that 
an institution entitled to a tax exemption of its 
property is entitled to a reasonable opportunity to 
adapt and fit property acquired to the exempt use. 68 

Under some provisions, in order to be exempt, the 
property must be used exclusively for the designat¬ 
ed purposes, 69 but, in the absence of such require- 


59. Ill —Northwestern University v 
Hanberg, 86 N E 734, 237 Ill. 186. 

61 C J p 402 note 93 

60. Miss —Southern R. Co. v Jack- 
son, 38 Miss 334 

61. U S —Southwestern R. Co v 
Wright, Ga, 6 S Ct 376, 116 US 
231, 29 LEd 626 

61 C.J p 402 note 95. 

62. Idaho —In re Gem State Aca¬ 
demy Bakery, 224 P.2d 629, 70 Ida¬ 
ho 631 

Kan —A T & S F Hospital Ass’n 
v. State Commission of Revenue 
and Taxation, 246 P.2d 299, 173 
Kan 312. 

Mo —School Dist of Berkeley v Ev¬ 
ans, 260 S W 2d 499—Bader Realty 
& Inv. Co v St -Louis Housing 
Authority, 217 S.W 2d 489, 368 Mo 
747 

N.Y.—People ex rel. Unity Congrega¬ 
tional Soc. of City of New York 
v. Mills, 71 N.Y.S 2d 873, 189 Misc 
774—Syracuse Center of Jehovah’s 
Witnesses v City of Syracuse, 297 
N.Y S. 687, 163 Misc. 635. 

Ohio.—Goldman v Robert E Bentley, 
Post No. 60, American Legion, 107 
N.E.2d 628, 168 Ohio St 205—New 
Orphans’ Asylum of Colored Chil¬ 
dren of Cincinnati v. Board of Tax 
Appeals, 80 N.E 2d 761,* 160 Ohio 
St. 219. 

Okl.—Tulsa County v. St. John's Hos¬ 
pital, 191 P.2d 988, 200 Okl. 176— 
Oklahoma County v. Queen City 
Lodge No. 197, I. O. O. F.. 156 P. 
2d 840, 196 Okl. 181—Phi Kappa 
Psi v. State, 53 P 2d 1130, 175 Okl 
605, followed in Phi Delta Theta 
v. State, 58 P.2d 1129, 175 Okl. 608 
—State v. Oklahoma Beta of Pi 
Beta Phi Sorority, 66 P.2d 133, 176 
Okl. 186, and State v Alumnae of 
Tau Beta Chapter of Chi Omega 
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Fraternity, 66 P 2d 134, 176 Okl 
186. 

61 C.J p 401 note 78 

The use must he indispensable for 

such purpose 

Pa—Luzerne County Gas & Electric 
Co. v Morgan, 63 Pa Super 64 
Wis—State v Willcuts, 122 N.W. 
1048, 140 Wis 448. 

Test as to use 

Generally, test to be applied in de¬ 
termining whether property, because 
of its actual and physical use, is ex¬ 
empt from taxation under constitu¬ 
tion and statute is the same for 
property owned by corporation for 
general welfare as for property own¬ 
ed by corporation or individual for 
profit —State v Rowan, 106 S W.2d 
861, 171 Tenn 612 

Intention of owners 

In determining use to which cer¬ 
tain property is put for tax exempt 
purposes, the intention of owners 
of such property when putting it to 
use must first be ascertained —Peo¬ 
ple ex rel Goodman v University of 
Ill. Foundation, 68 N.E.2d 33, 388 Ill. 
363, 167 ALR. 851. 

Use of Income 

(1) The use to which property is 
devoted rather than the use to which 
income derived from the property is 
employed is decisive of question 
whether property is exempt from 
taxation, property is not exempt 
from taxation merely because the 
income from it is used for an ex¬ 
empt purpose where the property it¬ 
self is not so employed.—People ex 
rel. Goodman v University of Ill. 
Foundation, 58 N.E.2d 33, 388 Ill. 363, 
157 A L.R. 851. 

(2) Purpose for which property 
and Income therefrom are used deter¬ 
mines whether property is taxable. 
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—Sands Springs Home v. State, 32 
P.2d 928. 168 Okl 323 

Purpose of tax 

The use or operation of property 
and not destination of tax is control¬ 
ling in determining exemption or non¬ 
exemption of property from taxation 
—In re Gem State Academy Bakery, 
224 P.2d 529, 70 Idaho 531 

63. Pa—Dougherty v City of Phil¬ 
adelphia, 172 A 177, 112 Pa Super 
670 

64. Wis—Catholic Woman’s Club v. 
City of Green Bay, 192 N.W. 479, 
180 Wis. 102 

65. N.Y—Village of Watkins Glen 
v Hager, 252 N.Y.S. 146, 140 Misc 
816. 

66. Ark.— Corpus Juris cited in Mor- 
ley v. Brown & Root, Inc. 239 S 
W 2d 1012, 1017, 219 Ark 82. 

Minn — Corpus Juris cited in State v. 
Ritschel. 20 NW2d 673, 678, 220 
Minn. 578 

61 C J p 400 note 60 

67. NY —Mary Immaculate School 
of Eagle Park v. Board of Asses¬ 
sors of Town of Ossining, 176 N.Y. 
S. 701, 188 App Div 5 

68. Minn —Fairmount Community 
Hospital Ass’n v State, 21 S W. 
2d 243. 221 Minn. 107. 

69. N.Y—People ex rel. Watchtower 
Bible & Tract Soc. v. Mas tin, 80 
N Y.S.2d 328, 191 Misc. 899. 

61 C.J. p 401 note 82. 

Ztiteral construction 

The term “used exclusively for 
carrying out thereupon one or more 
of such purposes,*’ as used in statute 
relating to tax exemption of corpo¬ 
rate realty, should not be given too 
literal a construction.—Syracuse Cen¬ 
ter of Jehovah’s Witnesses v. City of 
Syracuse, 297 N.Y.S. 587. 163 Misc 
636. 
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ment, it is the primary, as distinguished from an 
incidental, use of the property that determines the 
question whether it is exempt from taxation. 70 
Where the property is used in part for tax exempt 
purposes and in part for other purposes, it may be 
allowed a partial exemption, 71 but it has been held 
that, where the valuation of a parcel of taxable 
property is so intermingled with the valuation of 
property that is exempt that the court cannot say 
which part is exempt and which taxable, the en¬ 
tire property is exempt. 72 As bearing on the ques¬ 
tion whether property is being used in a way to 


entitle its owner to an exemption, his application 
of the proceeds from its use and occupancy, as well 
as the fact of use and occupancy, must be consid¬ 
ered, 73 although it is not conclusive. 74 It has been 
held that the property owner's motive for his use 
of property is immaterial. 76 

Use and ownership . Under constitutional and 
statutory provisions for exemption from taxation of 
property used for stated purposes, ordinarily it is 
the use and not the ownership which determines 
the right to the exemption. 76 It has been held that, 


Partial temporary nouns* 

With respect to tax exemption of 
property used for specified purposes, 
building- as whole is used “exclusive¬ 
ly** for carrying out such purposes 
if portion actually is used for such 
purpose and remainder is temporari¬ 
ly unoccupied.—Congregation Eman- 
u-el of City of New York v. City of 
New York. 270 N Y.S. 6. 160 Misc. 657, 
affirmed 277 N.Y.S. 966. 243 App.Div. 
692. 

Encumbered property 

A property may be actually and ex¬ 
clusively used for a tax exempt pur¬ 
pose, although subject to an encum¬ 
brance where the total net income, 
if any, is devoted to exempt purpos¬ 
es.—People ex rel Goodman v Uni¬ 
versity of Ill Foundation. 58 N E 2d 
33. 388 Ill. 863, 167 A.L R. 851. 

7a Ill.—People ex rel. Cannon v. 
Southern Ill Hospital Corp., 88 N. 
E.2d 20, 404 Ill 66—People ex rel 
Goodman v. University of Ill. 
Foundation, 58 N E 2d 33, 388 Ill 
368, 157 ALR. 851—Sanitary Dist 
of Chicago v. Rhodes, 53 N.E 2d 
869, 386 Ill 289—Turnverein “Lin¬ 
coln** v. Board of Appeals of Cook 
County, 192 N E 780, 358 Ill 135 
Mass.—Brockton. Knights of Colum¬ 
bus Bldg. Ass’n v. Assessors of 
Brockton, 72 N E 2d 406, 321 Mass 
110 . 

Ohio,— Corpus Juris quoted la Mead 
Corp v Glander, 93 N.E.2d 19, 21, 
153 Ohio St 539. 

Vt—Corpus Juris el ted la President 
and Fellows of Middlebury College 
v. Town of Hancock, 55 A.2d 194, 
198, 115 Vt 167. 

61 C.J. p 402 note 85. 

Incidental aonexempt use 

(1) Where the principal and pri¬ 
mary purpose to which property is 
employed is for a public educational, 
charitable, municipal, or either ex¬ 
empt purpose, the mere fact that in¬ 
come is incidentally derived from its 
use for a nonexempt purpose does 
not necessarily render the property 
taxable.—Peoplp ex t rel. Goodman v. 
University of Ill. Foundation, 68 NJB. 
2d 38, 388 Ill. 868,. 157 A.L.R. 861. 

(8) Property acquired and design¬ 
ed and always used In good faith for 


its own purposes remains exempt, al¬ 
though occasionally used for purpos¬ 
es foreign to such purposes, when 
such can be done without interfering 
with general occupation and use of 
same property.—Calais Hospital v. 
City of Calais, 24 A.2d 489, 138 Me 
234. 

Vessel engaged in Interstate com¬ 
merce 

Statute exempting from all taxes, 
except taxes levied for state purpos¬ 
es, vessels engaged in “commerce be¬ 
tween the ports of the state of Wash¬ 
ington and the high seas," did not ap¬ 
ply to any vessel engaged in com¬ 
merce between ports of Washington, 
which enters on or passes through 
high seas, notwithstanding vessel is 
primarily engaged in navigating high 
seas; in order to qualify as being 
engaged In “interstate commerce" 
vessel must be exclusively so en¬ 
gaged, or at least primarily so en¬ 
gaged; where California tankers 
came to rest in Washington and noth¬ 
ing remained but to discharge cargo 
into storage tanks from which cargo 
was distributed by Washington ves¬ 
sels, mere incident of occasionally 
discharging small part into distribut¬ 
ing vessel was insufficient to place 
such vessel in “interstate commerce" 
within statute exempting vessels 
from county taxation—Standard Oil 
Co. v. King County, 41 P.2d 156, 180 
Wash. 631. 

71. Ill.—City of Mattoon v. Gra¬ 
ham, 53 NE.2d 956, 886 Ill. 180. 

Exemption of lot 

Where building was constructed on 
lot used primarily in connection with 
building, lot was exempt from taxa¬ 
tion in same proportion as building. 
—In re Walla Walla Lodge No* 56, 
I. O. O. F., 263 N.W. 888, 129 Neb. 
827. 

Substantial use 

In determining whether a por¬ 
tion of a building devoted primarily 
to a tax exempt use is substantial, 
what is “substantial** is a question of 
fact to be determined in light of a 
reasonable, natural, and practical in¬ 
terpretation of that term.—Christian 
Business Men's Committee of Minna- 
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apolia v. State, 28 N.W.2d 803, 228 
Minn. 649 

78. Vt.—Spaulding v. City of Rut¬ 
land. 3 A 2d 666, 110 Vt. 186—Town 
of Orange v City of Barre, 116 A 
238, 95 Vt. 267. 

73. Ind—Mehne v. Dillon, 165 N.E 
908, 203 Ind 346. 

74. Ala—Miller v. Cherokee County 
Fair Ass'n, 103 So. 648, 212 Ala 
556. 

61 C J p 402 note 87 
76. Conn—Baker v. Town of West 
Hartford. 94 A. 283. 89 Conn 394 
76. Ill —People v. Dixon Masonic 
Bldg Ass’n, 181 NE 434, 348 Ill 
593. 

Ohio —Zindorf v. Otterbein Press, 6 
Ohio Supp. 66, affirmed 84 N E.2d 
748, 138 Ohio St. 287. 

61 C.J. P 401 note 66. 

It Is character of use and not char¬ 
acter of user which determines the 
right to exemption 
Mass —Assessors of Boston v. Bos¬ 
ton, R B & L R Co., 66 N E 2d 
36, 319 Mass 378—Board of Asses¬ 
sors of City of Quincy v Cunning¬ 
ham Foundations, 26 N E 2d 335. 
305 Mass 411. 

Mo—St Louis Young Men’s Chris¬ 
tian Ass’n v. Gehner, 47 S W 2d 
776, 829 Mo. 1007, 81 A.L.R 1449 

Profit 

In ascertaining whether property Is 
exempt from taxation under consti¬ 
tution, purpose for which it is used, 
not its ownership or presence or ab¬ 
sence of pecuniary profit to owner 
or other user thereof, is determina¬ 
tive factor.—Cox v Dillingham. 184 
P.2d 976, 199 Okl. 161. 

Eeased property 

(1) The owner of the property may 
claim the exemption, although the 
use is by another, such as a lessee 
Ala.—Anniston City Land Co. v 

State, 48 So 659, 160 Ala. 253. 
Neb.—Scott v. Society of Russian Is¬ 
raelites, 81 N.W. 624, 69 Neb. 671. 

(2) Property otherwise exempt 
from taxation may not be rented for 
conduct of business by others tor pri¬ 
vate profit without affecting right to 
exemption, since use of land rather 
than compensation received deter- 
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where the property is so used as to exempt it from 
taxation, the ownership of the property is immate¬ 
rial 77 except as it may be of evidentiary signifi¬ 
cance in determining whether or not the use of the 
property is within the exemption; 78 but, under 
some statutes, a specified ownership and use must 
concur in order that the property may be exempt 
from taxation. 78 Under such provision, the prop¬ 
erty to be exempt must be owned by claimant by 
such title that it can be said to be the property of 
such claimant, 80 and the absence of both legal and 
equitable title defeats the claim. 81 

Use and other conditions. Where the exemption 
is based not merely on the nature of the use but 
on certain particular conditions attached thereto, 
noncompliance with the conditions bars the claim to 
exemption, 82 but, where the use conforms to the 
statutory conditions, the property is exempt, 88 since 
the question of conformity does not depend neces¬ 
sarily on the condition of the property at any par¬ 
ticular time apart from other considerations, but 
on such condition as explained by other circum¬ 
stances in the particular case, 84 and on the con¬ 


dition of the entire property claimed to be exempt 
taken as a whole, and not on the varying condi¬ 
tion of its component parts. 85 

Property attached to, or derived from use of, 
exempt property . Property which is not exempt 
because of its nature, ownership, or use is not 
rendered exempt by the circumstance of its being at¬ 
tached to other property which is exempt where its 
detachment or severance can lawfully be made at 
any time and it is not in law a part of the exempt 
property. 86 So, also, although the owner of the 
land and the fee of the land itself may be exempt 
from taxation, a lessee of such land may be taxed 
on his leasehold interest therein, 87 or on improve¬ 
ments placed thereon by him ; 88 and profits received 
from the purchase and sale of nontaxable securi¬ 
ties are not constitutionally exempt. 88 

§ 233. - Property of Nonresidents 

While such property may be taxable, provision may 
be made for the exemption from taxation of the Intangi¬ 
ble personal property of nonresidents. 

Although credits, investments, and securities of 


mines status.—Appeal of Ivy Hill 
Cemetery Co., 183 A. 84, 120 Pa.Super 
340. 

(3) Where property, however own¬ 
ed, is let for a return, it is used for 
profit, and, as far as its liability to 
burden of taxation is concerned, it is 
immaterial whether owner makes a 
profit or sustains a loss —City of 
Mattoon v. Graham. 63 N E.2d 955, 
386 Ill 180—Turnverein “Lincoln” v 
Board of Appeals of Cook County, 192 
NE 780, 358 Ill 135. 

(4) A statute exempting: real prop¬ 
erty of a particular association as 
long as such property shall be “occu¬ 
pied” for the purposes contemplated 
in its organization does not exempt 
a part of the property rented to out¬ 
side persons, even though the rent 
is applied to the purposes of the as¬ 
sociation. 

Ky—Louisville v. Louisville Board of 

Trade, 14 S.W. 408, 90 Ky 409, 12 

Ky.L. 397, 9 LR A 629 
Mass—Pierce v. Cambridge, 2 Cush 

611. 

(6) Undor statute with respect to 
when property of charitable and oth¬ 
er designated institutions shall be ex¬ 
empt from taxation, if property is 
actually occupied and used for one 
or more of the stated purposes and 
not more than seventy-five per cent 
of floor space Is rented, and rents 
and profits are used for municipal, 
educational, literary, scientific, re¬ 
ligious, or oharitable purposes, the 
property Is exempt.—State ex rel 
Cragor Co. v. Doss, 8 So.2d 16, 150 
Fla. 486. 


77. US—City of Louisville v Babb, 
CCA.Ind, 75 F 2d 162, certiorari 
denied Babb v City of Louisville, 
55 S.Ct. 650, 295 U.S. 738, 79 L.Ed 
1686. 

Miss —Meador v Mac-Smith Garment 
Co, 191 So. 129, 188 Miss 98. 

Ohio—Crown Hill Cemetery Ass’n 
v. Evatt, 55 N.E 2d 660, 143 Ohio 
St 399 

78. Colo —Kemp v. Pillar of Fire, 
27 P.2d 1036, 94 Colo. 41. 

Fla—Lummus v Florida Adirondack 
School, 168 So 232, 123 Fla 810, 
followed In Lummus v Miami Mil¬ 
itary Academy, 168 So. 241, 123 
Fla. 832. 

79. Fla.—University Club v. Lanier, 
161 So 78. 119 Fla 146 

Minn—State v. Ritschel, 20 NW2d 
673, 220 Minn. 678, 168 ALR 274 
Neb —In re Masonic Temple Craft, 
261 N.W. 669, 129 Neb 293, modified 
and rehearing denied 263 N.W. 160, 
129 Neb. 827 
61 C J. p 401 note 72. 

Condition subsequent 

Owner of property under deed con¬ 
taining condition subsequent provid¬ 
ing that property should revert to 
grantor on breach of condition was 
“owner” for tax exemption purposes. 
—Village of Hibblng v Commissioner 
of Taxation, 14 N W,2d 928, 217 Minn. 
528, 156 A.L.R. 1294. 
leased property 

Where “public property used for 
public purposes" Is the only exemp¬ 
tion allowed by statute, under a con¬ 
stitutional provision giving the leg¬ 
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islature full power in the matter, 
private property leased to a public In¬ 
stitution and used by the lessee for 
public purposes is not exempt —In re 
Commissioners of Blair County, 8 Pa. 
Dist 41. 

8a Ill.—People v. City of Toulon, 
133 N.E 709, 300 Ill 408. 

81. Ill.—People v. City of Toulon, 
supra. 

82. Md —Baltimore Steam Packet 
Co v. City of Baltimore, 165 A. 158, 
161 Md 9. 

61 C J p 402 note 89 

83. Miss—Equitable Finance Co v 
Board of Sup’rs of Lee County, 111 

50 871, 146 Miss. 734. 

84. Conn.—Baker v. Town of West 
Hartford, 109 A 810, 94 Conn. 583 

61 C.J p 402 note 91. 

85. Conn.—Baker v. Town of West 
Hartford, supra 

61 C J. P 402 note 92 

86. Tex —Montgomery v. Peach Riv¬ 
er Lumber Co, 117 S W. 1061, 54 
Civ.App. 143, error dismissed 124 
SW. 904. 

61 C J. p 403 note 4. 

87. U S—Jetton v. University of the 
South, Tenn., 28 S.Ct. 875, 208 U.S 
489. 52 L Ed. 584. 

N.H.—Piper v. Town of Meredith, 139 
A. 294, 83 N.H. 107, 65 A.L.R. 148 

88. La.—Lee v. New Orleans, 28 La 
Ann. 426. 

89. U.S.—Willcuts v. Bunn, Minn, 

51 S.Ct. 125, 282 U.S. 216 

Cal.—Pacifle Co v. Johnson, 298 P. 
489, 212 Cal. 148. 
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a nonresident Owner in the hands of a resident agent 
for management and control are ordinarily taxable 
where the agent resides, as discussed supra §§ 108- 
110, they are exempt within the limitations pre¬ 
scribed if a statute makes them so, 90 as, for ex¬ 
ample, where they have been sent to, or deposited 
with, the agent for collection or investment, 91 or 
if they are within the terms of a local exemption 
statute, applicable to resident owners, and protected 
by that clause of the Fourteenth Amendment to the 
Constitution of the United States which prohibits 
the denial to any person of the equal protection 
of the laws; 92 but, where the owner of property 
assigns it without consideration to a nonresident as¬ 
signee, retaining possession and the profits for his 
own use, he is not entitled to an exemption as an 
agent for investment in behalf of a nonresident 
owner. 98 A statute exempting intangible personal 
property in the hands of a resident trustee in trust 
for a nonresident beneficiary is merely a declina¬ 
tion to give the state jurisdiction over intangible 
property of a nonresident beneficiary, and a consti¬ 
tutional provision requiring that all property be 
taxed does not apply; 94 nor does the statute apply 
to property of a beneficiary legally resident or dom¬ 
iciled within the state 95 In the absence of statute 
exempting property within the state of nonresident 
owners, an exemption will not be implied from the 
fact that, under a statute requiring that every per¬ 
son shall be listed “in the county where he resides,” 
nonresidents cannot be listed. 96 

§ 234. — Resident’s Property outside State 

Provision Is sometimes made for the exemption from 
taxation of the property of residents located outside the 
state. 

Although it is competent for a state to tax its 
own citizens on property which they own in foreign 
states, particularly property of an intangible nature, 


as discussed supra §§ 116-118, several of the states 
have chosen specifically to exempt this kind of prop¬ 
erty, owned by resident citizens, at lea9t where tax¬ 
es are assessed and paid on it at the place of its situs, 
and, under such a statute, it has been held that 
a resident mortgagee is not entitled to exemption of 
his mortgage claim because secured by land situated 
and taxed in a foreign state, 97 even though the 
mortgagee’s interest is itself taxed as real estate 
where the land is located, and the note and mort¬ 
gage are kept there. 98 The word “resident” as 
used in these statutes has been held not to include 
corporations, 99 although it has been held that shares 
of stock in a domestic corporation belonging to a 
nonresident owner are not nonresident property 
within the meaning of these statutes. 1 Under stat¬ 
utes providing for exemption of mortgages cover¬ 
ing land within the state and paying taxes, and for 
exemption pro tanto in the case of land partly with¬ 
in and partly outside the state, an exemption may 
not be claimed for as much of the mortgage as 
is secured by land outside of the state. 2 A statute 
exempting “merchandise placed in storage in the 
original package in a commercial storage ware¬ 
house,” read m connection with other statutory pro¬ 
visions relating to taxation, has been construed as 
limited to merchandise originating outside of the 
state, and as operating to exempt goods of foreign 
origin stored in warehouses within the state as long 
as they remain in storage and in their original pack¬ 
ages, 8 but as not exempting merchandise which 
has from the time of its origin to the time of its 
storage always been within the state, even though 
within the original package. 4 

§ 235. - Amount of Exemption 

Where the statute granting an exemption from tax¬ 
ation specifically limits it to property not exceeding a 
certain amount or value, its terms will not be extended 


9a N.Y.—People v. Coleman, 28 N 
E. 465, 128 N.Y. 524—Williams v. 
Wayne County, 78 N.Y. 561. 

Pa.—Commonwealth v. Atlantic Ele¬ 
vator Co., Com.Pl., 56 Dauph.Co. 
107. 

Statutory provisions subjecting In¬ 
tangibles of nonresident having 
business situs in state to taxation 
and exempting intangibles of res¬ 
ident having business situs outside 
state from taxation as violative of 
equal protection of law see Consti¬ 
tutional Law I 520. 

•1. N.Y.—People v. Willis, SI N.E. 
225, 182 N.Y. 388. 

61 C.J. p 403 note 10. 

Corporate stock as property subject 
to tax see supra | 78 d. 


99. Puerto Rico.—Union Central Ins. 

Co. v. Gromer, 19 Puerto Rico 856. 
61 C.J. p 403 note 11. 

93. N.Y.—People v. Sawyer, 27 N.Y. 
S. 202. 

94. Ky.—Commonwealth v. Sun Life 
Assur. Co. of Canada, 170 S.W.2d 
890, 294 Ky. 19—City of Hender¬ 
son v. Barrett's Ex'r, .153 S.W. 992, 
162 Ky. 648. 

98. Ky.—Sumrall'a Committee v. 
Commonwealth, 172 S.W. 1057, 163 
Ky. 658. 

61 C.J. p 408 note 14, 

96. Cal —Minturn v. Hays, 2 Cal. 
690, 66 Am.D. 866. 

97. Conn.—Lockwood v. Blodgett, 
188 A. 520, 106 Conn. 625. 

N.J.—State Darcy, 16 A. 160, 61 
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N.J.Law 140, 2 L.R A. 850, affirmed 
20 A. 819, 52 N J Law 222. 

98. Vt.—Bullock v. Guilford, 9 A. 
360, 59 Vt. 616. 

99. N.J.—State v. Metz, 82 N.J.Law 
199. 

1. N.Y.—Matter of Cushing, 62 N.Y. 
S. 795, 40 Misc. 505. 

9. N.Y.—People ex rel. Braeburn 
Aes'n v. Hanking, 189 N.Y.S. 486, 
154 App.Div. 679. 

3. Wis.—Sentinel Co. v. City of Mil¬ 
waukee, 224 N.W. ISO, 198 WlS. 290 
—Nash Sales v. City of Milwau¬ 
kee, 224 N.W. 126, 198 Wis. 281. 

4. Wis.—Sentinel Co. v. City of Mil¬ 
waukee, 224 N.W. 180, 198 Wis. 290 
—Nash Sales v. City of Milwaukee, 
224 N.W. 126, 198 Wis. 281. 
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by Implication, but all property over and above the llm- 
Itatlon will ho held subject to taxation. 

Where the statute granting an exemption from 
taxation specifically limits it to property not exceed¬ 
ing a certain amount or value, its terms will not 
be extended by implication, but all property over and 
above the limitation will be held subject to taxa¬ 
tion, 6 even though the property m excess of the 
statutory limit is the natural increase of a property 
originally within the limited amount. 6 Also, where 
a statute grants an exemption of its property to an 
institution but limits it to property producing an 
annual income of a stated amount or less, produc¬ 
tive realty exceeding the stated amount in annual 
value is taxable to the amount of the excess, 7 but 
unproductive realty is exempt. 8 Where the exemp¬ 
tion is conditioned on the entire property of the 
taxpayer not exceeding a certain amount, the en¬ 
tire property of those not within the exempted class 
is taxable, since property up to the stated amount in 
value is not exempt in such cases, 9 but a deduction 
in the amount of the tax must be made on account 
of such part of the property as is otherwise ex¬ 
empt. 10 A statute granting to heads of families an 
exemption of personal property up to a stated 
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amount exempts property of the stated amount taken 
at its actual, not its assessed, value. 11 

§ 236. Transfer of Exempt Property 

Where exemption from taxes Is a privilege personal 
to the grantee, a transfer of tax exempt property ter¬ 
minates Its exemption from taxes. 

Since, as discussed supra § 215, exemption from 
taxation is a mere privilege personal to the grantee, 
unless there is express statutory authority there¬ 
for, the exemption will not pass to a successor of 
the corporation or to a person taking the property 
by sale, assignment, or other transfer, 12 and the 
rule applies to commutation of taxes. 13 So, in con¬ 
struing grants of exemption, they will be construed 
as personal and limited to the grantee unless a con¬ 
trary intention clearly appears. 14 Howe\er, the 
legislature may authorize a transfer of the exemp¬ 
tion, 15 either by the act originally granting it or 
by a subsequent statute, 16 unless at the time of the 
later statute there is some constitutional prohibition 
against the granting of such an exemption. 17 In 
the absence of such constitutional prohibition a 
transfer of the exemption will result from a stat¬ 
ute conferring on such successor all the rights and 
“immunities" of the exempt person or corporation, 18 
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6. US —Louisville v. Louisville 
Bank, Ky, 19 SCt 763, 174 US 439, 
43 L Ed 1039. 

61 C J p 403 note 27 

Individuals entitled to limited ex¬ 
emptions see infra fi 241. 

6. Mass —Evangelical Baptist Benev , 
etc, Soc v Boston, 78 NE 407, 
192 Mass 412 

Property attached to, or derived from 
use of, exempt property see supra 5 
232. 

7. Conn —Yale University v New 
Haven, 42 A. 87. 71 Conn 316, 43 
L.R A 490 

8 . Conn —Yale University v. New 
Haven, supra. 

9. Me —Inhabitants of Mechanic 

Falls v. Millett, 117 A. 93. 121 Me. 
329. 

N Y.—Elmhurst Fire Co. v. City of 
New York, 106 N.E. 920, 213 NY. 
87. 

10. Me —Inhabitants of Athens v. 
Whittier, 118 A. 897, 122 Me. 86. 

XI. NM—Samosa v. Lopez, 142 P. 
927. 19 N.M. 312. 

Wash.—State v. Cameron, 156 P. 537, 
90 Wash. 407. 

18. Ark.—Little Red River Levee 
Dlst. No. 2 v. Moore, 126 S.W.2d 
605, 197 Ark. 945. 

Ind.~Stark v. Kreyling, 188 NE. 680, 
207 Ind. 128. 

N.J—West Ridgelawn Cemetery v 
State Board of Tax Appeals, 11 
A. 2d 598, 124 N.J.Law 284, affirmed 


15 A 2d 595, 125 N J Law 274- 
Preparatory Training Institute v 
Citv of Trenton, 22 A.2d 6, 19 N J 
Misc 543 

Pa—Commonwealth v New York, C 
& St L R Co. Com PI., 67 Dauph 
Co 80, affirmed 47 A.2d 272, 354 
Pa 388, appeal dismissed 67 SCt 
205, two cases, 329 US 682, 91 L. 
Ed 600 

61 C J. p 404 note 36 
Transfer made after or during assess¬ 
ment date or period see infra $ 237. 

Transfer by state 

The privilege of exemption of prop¬ 
erty owned by the state from taxa¬ 
tion is personal to holder of right of 
exemption and cannot be transferred 
—Preparatory Training Institute v. 
City of Trenton, 22 A 2d 5, 19 N.J. 
Misc 543. 

Transfer in form of lease 

(1) Contract purporting to lease 
real property of charitable organiza¬ 
tion providing for an option to pur¬ 
chase at the end of twenty years and 
for rentals equalling installment pay¬ 
ments on purchase price and grant¬ 
ing lessee right to demolish a church 
building on premises and to erect 
thereon buildings suitable for busi¬ 
ness purposes was a contract of sale 
rather than a lease so as to subject 
property to taxation, particularly In 
view of circumstances showing pay¬ 
ment of commission to real estate 
agent on the basis of sale of real es¬ 
tate.—'Trinity Temple Charities v. 
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City of Louisville, 188 S W.2d 91, 300 
Ky 172. 

(2) Where trust indenture directed 
that trust property, income, and prin¬ 
cipal be divided among certain reli¬ 
gious, educational, and charitable in¬ 
stitutions, and trustee sold property 
to a purchaser, who went into posses¬ 
sion under terms of sale providing 
for payment of purchase price in in¬ 
stallments, extending over a number 
of years, and the proceeds of the 
sale were being applied as trust pro¬ 
vided, the property could not be as¬ 
sessed for taxation against the trus¬ 
tee —Patterson Memorial Fund v 
James, 197 S E 302, 120 W.Va 155. 

13. Minn.—State v Great Northern 
Ry. Co, 119 NW. 202, 106 Minn. 
303, affirmed 30 S.Ct 344, 216 U.S. 
206, 54 L.Ed. 446. 

14. U.S.—Morgan v. Louisiana, 23 
L Ed 860, 93 U.S. 217. 

61 C.J. p 404 note 38. 

16. U.S.—Rochester R. Co v. Ro¬ 
chester, N.Y., 27 S.Ct 469, 205 U. 
S. 236, 61 L.Ed. 784. 

61 C.J. p 404 note 39. 

18. U.S.—Rochester R. Co. ▼. Ro¬ 
chester, supra. 

61 C.J. p 404 note 40. 

17. U.S.—Trask v. Maguire, Mo., 18 
Wall. 391, 21 L.Ed. 938. 

61 C.J. p 404 note 41. 

18. U.S.—Wicomico County Com’rs 
v. Bancroft, Md., 135 F. 977, 70 CC. 
A. 287, reversed on other grounds 
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but, if the words “immunities” or “exemptions” are 
not used, such terms as “franchises,” “rights,” and 
“privileges” will not include' an exemption from 
taxation, 19 although there is also some early au¬ 
thority to the contrary. 20 

An exemption may be transferred where the orig¬ 
inal grant included the successors and assigns of 
the grantee; 21 and, if the exemption as originally 
granted was not a personal privilege but an im¬ 
munity annexed to specific property, it will pass 
with the property as an appurtenance thereto, 22 
even though the property was purchased to evade 
taxation, 28 unless the continuance of the exemp¬ 
tion is contingent on certain conditions which would 
cease to exist on a transfer of the property. 24 A 
subsequent restriction on the power of the legisla¬ 
ture to grant an exemption from taxation will pre¬ 
vent a transfer of such exemption under authority 
to convey the franchises of the holder of the exemp¬ 
tion. 25 

By purchase at judicial sale. Unless a statute in 
terms provides therefor, 26 or unless the exemption 
is appurtenant to the particular property, 27 a pur¬ 
chaser of exempt property at a judicial sale does 
not acquire the privilege of exemption. 28 

Effect of lease. A leasehold of exempt property 
is not for that reason exempt, 29 especially where 
the exemption is based on possession, occupation, 


and use of the property by the lessor; 80 but ex¬ 
emption of the lessor’s interest remains unaffected 
by the lease provided its nature and use, on which 
the exemption is based, are not altered thereby, 81 

Effect of contract of sale. The rule discussed 
supra § 98 that as between vendor and vendee of 
land under a contract for sale the vendee is liable 
for taxes is inapplicable where the land, as long 
as it belongs to the vendor, is declared to be ex¬ 
empt by constitution or statute. 82 Where exempt 
property is sold under an agreement providing for 
payment of the purchase price in installments, the 
vendee, even though in possession, has been held not 
liable for taxes during the installment period if 
title remains in the vendor until the last installment 
is paid ; 33 but, if title passes to the vendee on pay¬ 
ment of the first installment, the exemption is lost, 
even though the vendor remains m possession, con¬ 
tinuing the use of the property upon which the 
exemption was based, 34 unless the contract was 
made with, and title passed to, the vendee in trust 
for the vendor. 36 On the other hand, it has been 
held that, where one in whose ownership the prop¬ 
erty is tax exempt sells it, retaining title only as 
security for payment of the purchase price, the 
property is no longer tax exempt. 36 

§ 237. Commencement and Termination 

An exemption from taxation ordinarily begins from 
the time the statute takes effect, and applies to property 


27 S.Ct 21, 203 U.S. 112, 61 L.Ed. 

112 . 

61 C J. p 404 note 42. 

19. U.S.—Rochester R. Co. v. Ro¬ 
chester, NY, 27 SCt. 469, 206 U 
S. 236, 61 LEd. 784 

61 C.J. P 406 note 43. 

20. U.S.—Tennessee v. Whitworth, 
Tenn, 6 S Ct. 649, 117 U S. 139, 29 
L.Ed. 833—Chesapeake & O R. Co. 
v. Virginia, Va., 94 US. 718, 24 L. 
Ed 310—Southwestern R Co v 
Georgia. 92 U.S. 676, 23 L.Ed. 762 
—Humphrey v. Pegues, S.C, 16 
Wall 244, 21 L Ed. 326. 

21. Tex—International, etc., R. Co. 
v State, 12 S.W. 686, 76 Tex. 366. 

61 C J p 405 note 45. 

22. U.S.—New Jersey v. Wilson, N. 
J., 7 Cranch 164, 3 L.Ed. 308. 

61 C.J p 405 note 46. 

23. Mo—State ex rel Orr v. Buder, 
271 S W. 508, 308 Mo. 237, 39 A.L.R. 

1199. 

24. N.J.—Morris Canal, etc., Co. v. 
State Board of Assessors, 71 A. 
328, 76 N.J.Law 627. affirmed 36 
SCt 28, 239 U.S. 126, 60 L.Ed. 
177. 

61 C.J. p 406 note 48. 

26. U.S—Keokuk, etc., R. Co. v. Mis¬ 


souri, Mo, 14 S Ct 592, 152 U S. 
301. 38 LEd. 450 
26 C.J. p 1039 note 1 
20. Or.—Corpus Juris cited in Wal¬ 
ler v. Lane County, 63 P 2d 214, 216, 
155 Or 160. 

61 C.J. p 405 note 52. 

27. Miss —Gully v Wilmut Gas & 
Oil Co, 165 So. 620, 174 Miss. 794. 

Or.—Corpus Juris cited in Waller v 
Lane County, 63 P 2d 214, 216, 155 
Or. 160 

61 C.J. p 405 note 53. 

28. Or—Corpus Juris cited in Wal¬ 
ler v. Lane County, 63 P.2d 214, 
216, 155 Or. 160 

61 C.J. p 405 note 61. 

29. Aria—Maricopa County v. Fox 
Riverside Theatre Corp., 114 P.2d 
245, 57 Ariz. 407. 

W.Va.—Greene Line Terminal Co v. 
Martin, 10 S.E.2d 901, 122 W.Va. 
483. 

61 C.J. p 405 note 55. 

30. U.S—Morris Canal A Banking 
Co. v. Baird, N.J., 36 S.Ct 28, 239 U. 
8. 126, 60 L.Ed. 177. 

31. Co\o.—Board of Com’rs of Rio 
Grande County v. San Luis Valley 
Masonic Ass’n, 250 P. 147, 80 Colo. 
183. 

61 C.J. p 406 note 57. 
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32. Wyo —Olds v. Little Horse Creek 
Cattle Co, 140 P. 1004, 22 Wyo. 336. 

33. Kan —Kansas Power Co v 
Board of Com’rs of Smith County, 
251 P. 1114, 122 Kan 252. 

Wyo—Olds v. Little Horse Creek 
Cattle Co. 140 P 1004, 22 Wyo 
336, Ann Cas 1917C 120. 

34. Ky—Commonwealth v. First 
Christian Church of Louisville, 183 
SW 943, 169 Ky 410. AnnCao 
1918B 625, rehearing overruled 186 
S.W 880, 171 Ky. 62. 

35. Ohio.—Myers v. Akins, 8 Ohio 
Cir.Ct 228, 4 Ohio Cir.Dec. 425. 

36. F*la—Bancroft Inv Corp v. City 
of Jacksonville, 27 So.2d 162, 157 
Fla. 546. 

Ind —Stark v. Kreyling, 188 N.E. 680, 
207 Ind. 128. 

Statutory provision that amount 
paid by purchaser, with value of im¬ 
provements, should be taxable to pur¬ 
chaser as personal property when 
real estate exempt from taxation is 
contracted to be conveyed, uqtll fee 
is conveyed, was inapplicable where 
contract constituted present,sale of 
property with legal title reserved and 
purchaser was in possession and en¬ 
joyment.— Stark v. Kreyliipg, supra. 
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tfftofi owned by the exempt corporation or Institution, 
and attaches at once to property subsequently acquired. 

An exemption from taxation ordinarily begins 
from the time the statute takes effect, and applies 
to property then owned by the exempt corporation 
or institution and attaches at once to that subse¬ 
quently acquired.® 7 Where the statute granting 
an exemption conditions its enjoyment on the ex¬ 
istence of certain facts or the performance of cer¬ 
tain acts, the exemption does not attach until the 
performance of such condition; 38 and in deter¬ 
mining what are the requirements of a conditional 
grant, the rule of strict construction against the 
grantee applies. 89 Where the existence of an ex¬ 
emption is conditioned on a particular use of the 
property, the exemption commences when the prop¬ 
erty is devoted to the exempt use, 40 and not until 
then; 41 and the exemption is lost if the property is 
appropriated to other uses; 42 but it has been held 
that an exemption once established by compliance 
with statutory requirements is not lost by discon¬ 
tinuance of such use due to causes which the ex- 


emptioner had no power to prevent and has no 
practical way of remedying, and for which contin¬ 
gency the statute itself makes no provision. 43 The 
government may be estopped to deny the perform¬ 
ance of the condition. 44 

Computation of exemption period. Where a stat¬ 
ute grants exemption only for a limited number of 
years, the period of exemption is computed from 
the assessment date following full compliance with 
conditions precedent, 46 and the property will become 
taxable immediately on the expiration of the term 46 
and in no case will such a grant be permitted to 
extend in duration beyond what the terms of the 
concession clearly require. 47 

As affecting liability for taxes for current tax 
year. Whether or not property is exempt from 
taxes for the year is to be determined as of its tax¬ 
able status date, 48 which ordinarily is when the as¬ 
sessment is levied and the tax is due 49 or becomes 
a lien on the property. 50 Where the property is 
taxable on that date, its subsequent change to an 


37. N.Y.—Hunter College Student 
Social Community & Religious 
Clubs Ass’n v City of New York, 
63 NY S 2d 337. 

61 C J p 406 note 66. 

38. US—Yazoo, etc, R. Co v 
Thomas, Miss., 10 S.Ct. 68, 132 US. 
174, 33 LEd 302 

61 C J. p 406 note 84 

39. N J.—City of Trenton v Trenton 
Masonic Temple Ass'n 151 A 753 8 
N J.Misc 778, followed in Oitv of 
Newark v State Board of Taxes & 
Assessments, 165 A. 9, 9 N J Mlsc. 
599 

61 C J. p 406 note 86 

40. Miss—Meador v. Mac-Smith 
Garment Co., 191 So. 129, 188 Miss 
98. 

41. NM—Berger v. University of 
New Mexico, 217 P. 246, 28 N.M. 
666 . 

Tex.—City of Dallas ▼. State, Civ 
App., 28 S W 2d 937. 

Interim between deoree end transfer 
of property 

Where corporation organized under 
Membership Corporations Law for 
purpose of carrying out terms of will 
as construed by cy pres decree was 
exempt from taxation as a corpora¬ 
tion exclusively devoted to charitable 
and public uses, the exemption ex¬ 
tended to assessments for the year 
when the property was in the hands 
of the executors between the cy pres 
decree and the transfer to the corpo¬ 
ration.—People ex rel Untermyer v. 
McGregor, 66 N E 2d 292, 296 NY 
237, reargument denied 67 N.E 2d 624, 
296 N.Y. 698. 

43. Fla. —Bancroft Inv. Corp v. City 


of Jacksonville, 27 So 2d 162, 167 
Fla 646 

La—New Orleans Bank & Trust Co 
v City of New Orleans, 147 So 42, 
176 La 946 

Ohio—Goldman v. Robert E Bentlev 
Post No 50. American Legion. 107 
N E 2d 528, 158 Ohio St 205—New 
Orphans’ Asylum of Colored Chil¬ 
dren of Cincinnati v Board of Tax 
Appeals, 80 N E 2d 761, 150 Ohio 
St 219. 

Pa.—Dougherty v City of Philadel¬ 
phia. 172 A. 177, 112 P.Super 670 
61 C J. p 406 note 87, p 407 note 3. 

43. Conn —Baker v Town of West 
Hartford. 109 A. 810, 91 Conn 583 

61 C J p 406 note 67. 

44. Vt—Bixby v. Robcoe, 81 A. 255, 
85 Vt 105 

61 C J p 407 note 88, 

45. La —Jasper & E Ry Co v. Mar¬ 
tin, 78 So 112, 142 La. 1047. 

46. Ark —State v. Crittenden County 
Ct, 19 Ark 360. 

61 C.J p 407 note 92 
“Reclaimed” land 

Where the exemption is for a pe¬ 
riod of years unless the land is soon¬ 
er “reclaimed,” the subject matter 
of the act must be examined in or¬ 
der to ascertain what is meant by 
the term: and, where the legisla¬ 
ture provides for a general system of 
reclamation, the term must be con¬ 
strued to refer to that general sys¬ 
tem and standard of reclamation, and 
to nothing else—State v. Crittenden 
County Ct, 19 Ark, 360. 

47. U S.—Memphis, etc, R. Co. v. 
LoftJLn, Ark., 106 U.S. 258, 26 L Ed 
1042. 

1 61 C.J. p 407 note 93. 
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48. NY—Hunter College Student 
Social Community & Religious 
Clubs Ass'n v. City of New York, 
63 N YS 2d 337 

SC—Town of Mvrtle Beach v Holli¬ 
day, 26 S E 2d 12, 203 S.C 25. 
Postponement of tax 

Where taxes against plaintifTs 
property for year 1930 were levied 
and payment was due in 1930, fact 
that plain tin was accorded a post¬ 
ponement of taxes did not change 
status of tax or plaintiff’s liability 
thereunder, and constitutional amend¬ 
ment in 1934 providing for homestead 
exemption was not retroactive so as 
to relieve plaintiff of duty to pay tax 
due in 1930—Jackson v McEacharn, 
La App, 50 So 2d 27 
Indian lands 

U S —Muskogee County, Okl., v. U. 
S, CCA Okl, 133 F 2d 61, certio¬ 
rari denied 63 S Ct 1033, 319 US 
745. 87 LEd 1701. 

49. Ga—Rayle Electric Membership 
Corp v Cook, 25 S E.2d 574, 195 
Ga. 734 

Pa—William G. Halkett Co v. City 
of Philadelphia, 176 A. 299, 116 Pa. 
Super 209. 

Date of levy, not date of assess¬ 
ment, is critical date. —American 
Province of The Servants of ‘Mary 
Real Estate Corp. v. Douglas Coun¬ 
ty, 23 N.W.2d 714, 147 Neb. 486. 

50. U.S.—U S. v. Certain Lands in 
City of Eau Claire, Eau Claire 
County, D.C.Wis., 49 F.Supp 225. 

Ariz.—Hal las v. Evans, 207 P 2d 985, 
69 Arls. 14, modified on other 
grounds 908 P.2d 1163, 69 Arias. 77. 
Ascertainment of amount of lien 
Where statute fixed lien of taxes 
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exempt status does not affect its taxability for 
the year, 51 and, where exempt on that date, a sub¬ 
sequent loss of exemption does not deprive it of 
the exemption for that tax year. 62 Similarly, 
where it is exempt on that date, it is immaterial 
that it was previously taxable. 68 

Under some statutes, where the change is made 
within the tax year, an apportionment is made and 
taxes are computed for the fraction of the year not 
covered by the exemption. 64 When a constitutional 
or statutory provision exempting property from tax¬ 
ation goes into operation on a certain day in the 
year before the taxes for that year have been as¬ 
sessed, or before the day when by law they become 
a fixed charge on the property, the exempted prop¬ 
erty is free from the taxes for the current year; 56 
but it is otherwise when the assessment is com¬ 


pleted and the tax books closed before the day when 
the statute takes effect, 66 even thcrugh the filing of 
the assessment rolls 67 or the actual levying of the 
tax 58 does not occur until after the exemption pro¬ 
vision goes into effect. Where an institution enjoys 
an exemption from taxes on all the property which 
it may acquire and hold, it must assume the pay¬ 
ment of taxes assessed for the current fiscal year 
on any property which it purchases or acquires, 69 
but not on property which at the time of the pur¬ 
chase was not subject to the tax lien. 60 

In some jurisdictions, the exemption statute has 
been construed to exempt property on which a tax 
has been assessed but is not yet due or collectable 61 
Where the local statute provides that the assess¬ 
ment records shall lie open for a fixed period after 
the assessment date, an exemption statute which 


on land as of first Monday In Janu¬ 
ary, but under statute the amount of 
lien for taxes for current year was 
ascertained and fixed and levy made 
aome time between first Monday in 
July and first Monday In September 
of each year, incident of widowhood 
after first Monday in January but be¬ 
fore first Monday In July would enti¬ 
tle widow to assert widow’s claim of 
exemption from taxes on land for 
year in which death of her husband 
occurred—Hallas v Evans, supra, 

51. U S —Muskogee County, Okl , v. 
U. S, C.C.A.Okl, 133 F.2d 61, cer¬ 
tiorari denied 63 S.Ct. 1033, 319 U S 
746, 87 L.Ed. 1701—U. S. v Certain 
Parcels of Land in Philadelphia, 
CCA Pa, 130 F 2d 782—Board of 
County Com’rs of Creek County, 
Okl., v Seber, C.C.A Okl., 130 F 2d 
663, affirmed 63 SCt. 920, 318 US. 
706, 87 LEd. 1094, rehearing de¬ 
nied 63 SCt 1162, 319 US. 782, 87 
LEd. 1726—U. S v. Certain Lands 
in City of Eau Claire, Eau Claire 
County, D.C.Wis., 49 FSupp 225. 
Iowa.—Ahrweiler v. Board of Sup’rs 
of Mahaska County, 283 N.W. 889, 
226 Iowa 229. 

La—-New Orleans Bank & Trust Co. 
v City of New Orleans, 147 So. 
42, 176 La. 946. 

Mich —Grosse lie Tp v. Saunders, 
247 NW. 912, 262 Mich. 451. 

Or—City of Salem v. Marion County, 
137 P 2d 977, 171 Or 254. 

Pa.—William G. Halkett Co. v. City 
of Philadelphia. 175 A. 299, 115 Pa. 
Super. 209—Dougherty v. City of 
Philadelphia, 172 A, 177, 112 Pa. 
Super. 570. 

61 C.J. P 406 note 76. 

Condemnation; transfer of title 
Liability of property for local tax¬ 
es continued until title to property 
actually passed to United States gov¬ 
ernment In condemnation proceedings, 
where proceedings prior to that date 
were preliminary in nature.—William 


G. Halkett Co v. City of Philadelphia, 
175 A 299, 115 Pa Super. 209. j 

No apportionment 

U S —Collector of Revenue Within 
and For the City of St Louis, Mo 
v. Ford Motor Co, CC.A.Mo., 158 
F.2d 354. 

52. U.S—Muskogee County, Okl, v. 
U. S, CCA Okl, 133 F 2d 61, cer¬ 
tiorari denied 63 SCt. 1033, 319 U 
S 745, 87 LEd 1701—Board of 
Com'rs of Creek County, Okl, v. 
Seber, C C A Okl . 130 F 2d 663, af¬ 
firmed 63 S.Ct 920, 318 U S. 705. 87 
L Ed 1094, rehearing denied 63 S 
Ct 1162, 319 U S. 782, 87 L Ed 1726 

La.—New Orleans Bank & Trust Co 
v. City of New Orleans, 147 So 42, 
176 La. 946 

N.J —Jabert Operating Corp. v. City 
of Newark, 85 A 2d 216, 16 NJ Su¬ 
per 505—Majob Realty Corp v. 
City of Hoboken, 55 A 2d 163, 25 N 
J Misc 464—Lakewood Judean 
Lodge No. 1351 B'Nai B’rith v. 
Lakewood Tp , 54 A.2d 691, 25 N.J 
Misc 421 

61 C J. p 406 note 77. 

53. Neb — American Province of the 
Servants of Mary Real Estate 
Corp. v. Douglas County, 23 N.W. 
2d 714, 147 Neb 485. 

S.C.—Town of Myrtle Beach v Hol¬ 
liday, 26 S E 2d 12, 203 S.C 25. 
Wash.—Puget Sound Power & Light 
Co. v. Cowlitz County, 234 P 2d 506, 
38 Wash.2d 907. 

Title subject to defeat by redemp¬ 
tion 

Where levee district purchased land 
at foreclosure sale on April 4, 1936, 
and sale was confirmed on May 26, 
and state's lien for taxes did not be¬ 
come fixed until first Monday in June, 
the general taxes for 1936 did not ac¬ 
crue on property notwithstanding no 
deed had been Issued to district and 
that Its title was subject to defeat 
by redemption.—Hubble v. Grimes, 
199 S.W.2d 313, 211 Ark. 49, 
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54. NY.—Bronx Garment Center v. 
City of New York, Dept, of Fi¬ 
nance, Bureau of City Collections, 
106 N Y S 2d 720. 199 Misc 613, 
affirmed 113 N.Y S 2d 257, 279 App 
Div 1048 

Pa—Dougherty v. City of Philadel¬ 
phia, 172 A. 177, 112 PaSuper. 570 
Tex —Childress County v. Schultz, 
Civ App, 199 S W 2d 860. 

61 C J p 406 note 79 
Effective date of statute 

Statute enacted in 1949 to enable 
taxes to be collected on realty pre¬ 
viously exempt from taxation where 
right to such exemption ceases by 
reason of change in use or ownership 
after October 1 did not apply to as¬ 
sessment of such realty for 1949 tax¬ 
es where statute did not take effect 
until October, 1949.—Jabert Operat¬ 
ing Corp v City of Newark, 85 A 2d 
216, 16 N J. Super. 605 

55. S.C.— Corpus Juris quoted la 

Town of Myrtle Beach v. Holliday, 
26 S E 2d 12, 14, 208 SC. 25. 

61 C.J. p 406 note 71. 

56. N.Y.—Matter of American Fine 
Arts Soc , 39 N Y S 564, 6 App Div 
496, affirmed 45 NE. 1131, 151 N. 
Y. 621. 

57. La.—Louisiana, etc., Ice Co. v 
Parker, 7 So. 898, 42 La.Ann. 669 

58. N.Y.—JEtna Ins. Co. v. New 
York, 40 N.Y.S. 120, 7 App.Dlv. 145, 
affirmed 47 N.E. 593, 153 N.Y. 331. 

59. N.Y.—People v. Wells, 71 N.E. 
1136, 179 N.Y. 524. 

61 C.J. p 402 note 96. 

60. Neb.—American Province of The 
Servants of Mary Real Estate Corp. 
v. Douglas County, 23 N.W.2d 714, 
147 Neb. 485. 

N.Y.—St. James Church v. New York* 
41 Hun 809. 

61. Miss.—State v. Dutton, 71 So. 
146, 117 Miss 39L 
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goes into effect within the period but before the 
day when the records are closed operates as an ex¬ 
emption of property for the current year, 62 and, 
where the statute provides for an assessment period 
instead of a particular assessment date, a transfer 
of exempt property within the period to one in 
whose hands it is no longer exempt terminates the 
exemption. 62 

Commutation privileges do not exempt from gen¬ 
eral taxes for the current tax year within which 
the statute granting them was enacted, 64 and a tax¬ 
payer who has paid for the current year a gross 
earnings tax m lieu of other taxes must still pay an 
accrued property tax on property acquired after the 
tax lien had attached. 66 

§ 238. — Expiration, Revocation, and Sur¬ 
render 

A grant of exemption may be terminated by its 
expiration, revocation, or surrender. 

A grant of exemption from taxation may be ter¬ 
minated by the expiration of the period of time for 
which it was given; 66 by a constitutional or statu¬ 
tory provision abolishing or repealing all such ex* 
eruptions, 67 although a constitutional provision abol¬ 
ishing all laws exempting property from taxation 
does not operate per se as a substitution of taxes 
therefor; 68 by the cessation of the causes and con¬ 
siderations which formed the basis of the grant 69 
or of any of the conditions on which its continu¬ 
ance depends; 70 by the death of the original gran¬ 
tee, 71 or, as discussed supra § 237, the diversion of 
the property to other uses than those in considera¬ 


tion of which it was exempted; or as discussed 
supra § 236, by the sale or other disposition of the 
exempt property, where there is no provision for 
the exemption following it into the hands of the 
purchaser; and also by a surrender or release of 
the exemption, either express, or implied from ac¬ 
quiescence in the assessment of taxes and their pay¬ 
ment without protest. 72 

§ 239. Revocability 

Except where an exemption It a valid contract, It 
may be repealed or revoked. 

By virtue of the control of the state over the 
whole subject of taxation, as discussed supra § 4, 
it is always competent for the legislature, except 
where restricted by the contractual nature of the 
grant, to repeal an entire or partial exemption from 
taxation, and impose taxes on the property in ques¬ 
tion, 73 and, therefore, if such a grant was not in 
the nature of a contract, but was a mere gratuity, 
or concession for which no price was paid or serv¬ 
ice rendered, it is at all times revocable at the pleas¬ 
ure of the legislature; 74 and the grant of an ex¬ 
emption as a gratuity is none the less a gratuity 
because made on a condition which has been com¬ 
plied with. 75 Revocation of an exemption, in order 
to be effective, must be based on an existing power 
in the governmental agency assuming to exercise 
it. 76 The presumption is against irrevocability of 
an exemption and, if the language of the grant is 
susceptible of a different construction it will not be 
construed as contemplating an absolute and irre¬ 
vocable exemption. 77 


62. N.Y—People v New York, 37 
N E. 116, 142 N.Y. 348 

63. La.—Citizens’ Bank & Trust Co 
v. Board of Assessors, 67 So 528, 
129 La. 1091, 38 L.RA.,NS, 1157 

64. Mich.—Mackinac Transp Co v 
Mackinaw Tp.. 141 NW 654, 175 
Mich. 418 

65. Minn.—State v. Northwestern 
Tel. Exch. Co., 82 N.W. 1091, 80 
Minn. 17 

61 C.J. p 402 note 98. 

66 . US.—Walters v. Western, etc., 
R. Co., CCGa., 68 F. 1002. 

61 C.J. p 407 note 95. 

Computation of exemption period see 
supra 8 237. 

67. U.S.—Wicomico County v Ban¬ 
croft, Md. ( 27 S.Ct. 21, 203 U.S. 112, 
61 L.Ed. 112. 

61 C.J. p 407 note 96. 

Revocability of exemption see infra 
8 239. 

68 . U.S.—Savannah v. Atlantic, etc, 
R. Co., C.C.Ga., 21 F.Cas No.12,385, 
t Woods 432. 


Colo—In re Constitutionality of 
House Bill No 18, 21 P. 471, 9 Colo 
623. 

69. S C —Hand v. Savannah, etc , R 
Co, 12 SC. 314 

61 C J p 407 note 99. 

70. Ind.—Stark v. Kreyling, 188 N. 
E 680, 207 Ind. 128. 

61 C.J p 407 note 1 

71. Ariz —Pothost v. Maricopa Coun¬ 
ty, 30 P 2d 840, 43 Ariz. 302. 

61 C J p 407 note 2 

72. U.S.—New Jersey v. Wright, N 
J., 6 SCt. 907, 117 U.S 648, 29 L 
Ed. 1021 

61 C.J p 407 note 5 

73. Colo — Corpus Juris cited in Peo¬ 
ple v Waterman’s Estate, 116 P 
2d 204, 210, 108 Colo 263 

Me—Greaves v. Houlton Water Co., 
59 A 2d 217, 143 Me. 207. 

Okl —County Assessor, Oklahoma 
County, v. United Broth, of Car¬ 
penters & Joiners of America, Lo¬ 
cal No. 329, 211 P.2d 790, 202 Okl 
162 

61 C.J. p 407 note 9. 
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74. US.—Lyford v. State of New 
York, CCA NY., 140 F 2d 840, 
certiorari denied 65 S Ct 41, 323 
US. 714, 89 LEd 574, certiorari 
denied 66 SCt 808, 327 US 788, 90 
LEd. 1015 

61 C.J p 407 note 10. 

75. Iowa—Shiner v Jacobs, 17 NW 
613, 62 Iowa 392 

76. Md —Commissioners of Carroll 
County v B F. Shriver Co., 126 A. 
71, 146 Md 412. 

61 C.J. p 408 note 12. 

77. US —Grand Lodge Hall Ass'n, 
I. O. O F„ v. Moore, 70 N E 2d 19, 
224 Ind. 675, 173 A L R. 6, affirmed 
67 S.Ct 1088, 330 U S. 808, 91 L. 
Ed. 1266, certiorari denied 67 S.Ct. 
1201, 831 U.S. 864, 91 L Ed. 1869. 

N.Y.—City of Utica v. Oneida County, 
65 N.Y.S.2d 467, 187 Misc. 960, ap¬ 
peal dismissed 70 NY.S.2d 582 

61 C J. p 408 note 13. 

Presumption against existence of ex¬ 
emption see supra $ 225. 
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Contractual grant. Although there has been some 
opinion to the contrary, 78 it is the generally accepted 
rale that a legislative grant of an exemption from 
taxation, if plainly expressed and distinctly con¬ 
tractual in its nature and founded on a legally suffi¬ 
cient consideration, constitutes a binding and ir¬ 
revocable obligation, within the terms of the grant, 
on the part of the state, 78 except in so far as the 
constitution prohibits irrepealable grants of ex¬ 
emption, and is applicable, 80 in which case a claim 
for contract exemption cannot be founded on an 
alleged performance of consideration under the er¬ 
roneous belief as to the existence or validity of 
the exemption. 81 While the repeal of a statutory 
offer of an exemption on a contractual basis may 
prevent the establishment of future irrevocable ex¬ 
emption rights thereunder, rights to an exemption 


already vested under the former law will *tot be 
affected; 82 but there are no such vested rights 
where an offer contained in the charter is repealed 
by a constitutional provision before the corporation 
is organized. 83 

In order to support a grant of exemption from 
taxation as an irrevocable contract there must be 
a consideration for it, moving to the state or the 
public. 84 An exemption on consideration of bene¬ 
fits received has been regarded in some cases not 
so much an exemption as a contract for services or 
other benefits to be received and the remission of 
taxes in payment therefor. 86 Want of consideration 
to support a contract exemption makes the charter 
or the statute granting it subject to amendment or 
repeal. 86 


C. PARTICULAR EXEMPTIONS 


1. In General 


g 240. General Statement 

Particular exemptions from taxation may be claimed 
only with respect to such property and by such persons 
as come within the terms of the constitutional provi¬ 
sion or statute creating them. 

No individual or class of individuals is exempt 
from taxation in the absence of constitutional and 
statutory provisions granting the privilege. 87 Par¬ 


ticular exemptions from taxation may be claimed 
only with respect to such property 88 and by such 
persons 89 as come within the terms of the consti¬ 
tution or statute creating them. An exemption 
granted to individuals or to classes of individuals 
which is personal in its nature does not extend to the 
family of the person exempt; 90 nor, as discussed 
supra § 236, does it pass to one who acquires the 


78. Pa.—Mott v. Pennsylvania R. 
Co., 80 Pa. 0, 72 Am.D. 864. 

61 C.J. p 408 note 14. 

79. Md—Hogan ▼. Baltimore A O 
R. Co., 62 A.2d 261. 188 Md. 44— 
Levin v. Baltimore A O. R. Co., 17 
A.2d 101, 179 Md. 126. 

61 C.J. p 408 note 16. 

Stats law 

Decision of validity of taxpayer's 
exemption from taxation as irrevoca¬ 
ble would be reached by determina¬ 
tion of state law.—Trustees of Phil¬ 
lips Exeter Academy v. Exeter, 27 
A 2d 669. 90 N.H. 472. 

Statute limiting power 
Provision of the general corpora¬ 
tion laws that charter of every cor¬ 
poration that should subsequently be 
granted by the legislature should be 
subject to alteration or repeal at dis¬ 
cretion of the legislature was not 
binding on a subsequent legislature 
so as to preclude it from granting 
to a college, in its charter, an irrevo¬ 
cable right to exemption from taxes 
-^Trustees of William Jewell College 
of Liberty v. Beavers, 171 S.W.2d 
604. 861 Mo. 87. 

Method of computation 

Where, by the Settlement Act a 
railroad company consented to mod¬ 


ification of prior tax exemption con¬ 
tract and assented to annual fran¬ 
chise tax of one half of one per cent 
of gross receipts within the state in 
lieu of all other taxes, but the act 
was silent as to how such percent¬ 
age should be computed, the company 
was given no vested right in any par¬ 
ticular method of computation, and, 
where it was undisputed that the 
line-mile method used for more than 
sixty years previously had become 
inadequate and unfair, the state 
comptroller could adopt the more sat¬ 
isfactory all-track mileage method.— 
Hogan v. Baltimore A O. R. Co., 62 
A 2d 261, 188 Md. 44. 

Abrogation of oontract 

Even if any such tax exemption 
contract existed, the state abrogated 
it by statute—City of Utica v. Onei¬ 
da County, 65 N.Y.S 2d 467, 187 Misc. 
960, appeal dismissed 70 N.Y.S.2d 582. 

90. NH.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
90 N.H 472. 
pi C.J. p 408 note 16. 

81* Ky.—Covington v. Common¬ 

wealth, 89 S.W. 836, 107 Ky. 680, 
19 Ky.L. 105, affirmed 19 S.Ct. 383, 
178 U.S. 231, 43 L Ed. 679—Com¬ 
monwealth v. Owensboro, etc., R. 
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Co., 28 SW. 868. 66 S.W. 993, 16 
Ky. 60. 16 Ky.L. 449. 

61 C.J. p 408 note 17. 

82. US —McGehee v. Mathis, Ark, 
4 Wall 143, 18 L.Ed 814. 

83. U S —Planters' Fire A Marine 
Ins. Co. v. Tennessee. 16 S.Ct. 466, 
161 U.S. 193, 40 L.Ed. 667. 

8i U.S.—Wells v. Savannah, Ga, 21 
S.Ct. 697, 181 U.S. 581, 46 L Ed. 
986. 

61 C.J. p 408 note 19. 

85. Iowa.—Grant v. Davenport, 86 
Iowa 396. 

68. Conn.—State v. Bartholomew, 
142 A. 800, 108 Conn. 246. 

61 C.J. p 408 note 21. 

87. Ark.—Smith v. Macon, 20 Ark. 
17. 

61 C.J. p 418 note 13. 

88. Wis.—State v. Tiesberg, 220 N. 
W. 217, 196 Wis. 419. 

61 C.J. p 418 note 18. 

89. Conn.—Johnson v. Norwich, 29 
Conn. 407. 

61 C.J. p 413 note 19. 

90. Pa.—Crawford v. Burrell Tp. 
53 Pa. 219—Platt v. Rios, 10 Watts 
352. 
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property of such person hy transfer. The fact that 
the owner of property is unknown and that the 
property is listed as belonging to a person un¬ 
known does not operate to exempt taxable property 
from taxation. 91 The substance rather than the 
form determines the right to an exemption from 
taxation. 9 * 

§ 241. Particular Individuals 

Under constitutional and statutory provisions, ex¬ 
emption from taxation is sometimes granted to particu- 


§§ 240-241 

lar persons, such as members and veterans of the armed 
forces. 

Constitutional provisions and statutes frequent¬ 
ly provide for an exemption from taxes in favor 
of persons serving or who have served in the 
armed forces of the United States. 93 It has been 
held that statutes exempting the property of sol¬ 
diers and veterans from taxation are to be construed 
strictly against the exemption 94 Requirements as 
to residence and other requirements on which a 
veteran’s exemption is conditioned must be complied 
with in order to entitle him to the exemption. 95 
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91. S.C.—Gilliland v. Citadel Square 
Baptist Church, USE 684, 33 S C 
164. 

92. N.J.—City of Clifton v. State 
Board of Tax Appeals, 44 A 2d 102, 
133 N J.Law 379. 

93. Cal.—Baumbaugh v. San Diego 
County, 113 P 2d 218, 44 Cal.App. 
2d 898. 

Exemption statute held valid 

Conn—Walsh v. Jenks, 62 A.2d 778, 
135 Conn 210. 

A •‘soldier" within statute exempt¬ 
ing property of honorably discharged 
soldier of war with Germany from 
taxation is one engaged in military 
service as officer or private, one 
serving in an army, or member of 
organized body of combatants —Lamb 
v. Kroeger, 8 N.W.2d 405, 233 Iowa 
730. 

Exolse tax held not within exemption 

Cal.—Ingels v Riley, 63 P.2d 939, 
5 Cal 2d 154, 103 A L.R 1 
Exemption mnst be claimed 
Ariz—City of Phoenix v. State ex 
rel Harless, 137 P.2d 783, 60 Ariz 
369. 146 A L.R. 1255 

Women veterans 

The constitutional provision with 
respect to exemption of property be¬ 
longing to war “veterans” from tax¬ 
ation cannot be construed as not 
applying to women veterans on 
ground that provision cannot apply 
to any class not in existence at time 
of its enactment in 1911, since there 
were women veterans before 1911.— 
Lockhart v Wolden, 111 P.2d 319, 
17 Cal.2d 628. 

Maritime ssrvlos 

Under the statute extending tax ex¬ 
emption of proporty in a stated 
amount to residents of the state en¬ 
rolled in the “United States mari¬ 
time service" during World War II, 
quoted phrase applies to persons who 
served under the war shipping ad¬ 
ministration in vessels engaged in 
transportation and not forming a part 
of the navy.—Walsh v. Jenks, 62 A.2d 
773, 186 Conn. 210. 

Soldier olio hood of family 
Under constitutional and statutory 
provisions granting an exemption of 
two hundred dollars to the head of a 


family and, in the same section of 
the statute, another exemption of 
two thousand dollars to a soldier who 
has had active service, a soldier who 
served in World War I, who is also 
head of a family, is entitled to both 
exemptions—Asplund v Alarld, 219 
P. 786, 29 NM. 129. 

94. Iowa.—Lamb v. Kroeger. 8 N.W. 

2d 405. 233 Iowa 730. 

61 C.J. p 414 note 38. 

95. Ariz—Pima County v. Weddle, 

97 P.2d 531, 54 Ariz. 525. 

NM—Flaska v. State, 177 P 2d 174, 

51 NM 13. 

"Residence" as "domicile" 

(1) The word “residents,” as used 
in constitutional provision granting 
property tax exemption to former 
servicemen who were residents of 
state, is synonymous with “domicile ” 
—McIntosh v Maricopa County, 241 
P 2d 801, 73 Ariz. 366 

(2) Where plaintiff husband and 
his wife resided in sister state when 
plaintiff entered military service, and, 
while plaintiff was overseas, his wife 
and child moved to Arizona and moth¬ 
er of his wife came with plaintiff's 
wife and child and purchased home 
to which plaintiff came after his dis¬ 
charge from military service after 
Sept. 1, 1945, plaintiff did not become 
domiciled in Arizona as result of 
sending his family to Arizona, even 
though he had so intended, and plain¬ 
tiff was not entitled to property tax 
exemption granted by constitution to 
former service men who resided in 
Arizona prior to Sept. 1, 1945—Mc- 
Intosh v. Maricopa County, supra. 
Honorable discharge 

(1) Taxpayer, who had been order¬ 
ed by his local draft board during 
war to enter military service and had 
reported to mobilization camp where 
he was discharged from draft be¬ 
cause of physical unfitness, was held 
not to have received an 'honorable 
discharge” within constitutional pro¬ 
vision exempting property of veter¬ 
ans from taxation.—Zearing v. John¬ 
son, 62 P.2d 1019, 10 Cal App 2d 664. 

(2) One whose military draft call 
was canceled before time at which 
he was to entrain for army mobiliza¬ 
tion camp was not “honorably dis¬ 
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charged soldier of the war with Ger¬ 
many” within statute exempting such 
soldier's property from taxation, even 
though his notices from draft board 
stated that he was a soldier and his 
discharge from draft stated that he 
was discharged from military service 
—Lamb v. Kroeger, 8 NW.2d 405, 
233 Iowa 730. 

"■War" service 

(1) Under statute providing that 
every soldier who served for thirty 
days or more in the army of the 
United States in any "war” shall be 
exempt from taxation, World War I 
terminated on the date of the Armis¬ 
tice—Lefevre v. Healy, 26 A.2d 681, 
92 NH. 162. 

(2) Soldier who enlisted and served 
after Armistice of Nov. 11, 1918 was 
not entitled to exemption within con¬ 
stitutional provision allowing exemp¬ 
tion from taxation to residents who 
served in army, navy, or marine serv¬ 
ice “in time of war,” since voters in¬ 
tended to exempt only those who had 
served during period of actual con¬ 
flict.—Kaiser v. Hopkins, 58 P.2d 1278, 
6 Cal.2d 637. 

(3) Constitutional provision allow¬ 
ing exemption from taxation to resi¬ 
dents who served in army, navy, or 
marine service in "time of war” in¬ 
cluded persons in service up to date 
of declaration of peace —Dooley v 
Johnson, 24 P.2d 540, 133 Cal.App. 
459. 

State draft quota 

The statutes granting tax exemp¬ 
tion of property to any resident of 
the state who is a veteran does not 
restrict grant of exemption to per¬ 
sons who served as part of draft 
quota from the state.—Walsh v 
Jenks, 62 A.2d 773, 136 Conn. 210. 
Status as of tax date 

(1) A property owner, who is not 
an honorably discharged soldier or 
sailor on January 1 of any year, is 
not entitled to exemption of his prop¬ 
erty from taxation for that year, as 
property is taxed to owner as It ex¬ 
ists on January 1 under statutes — 
Dillard v. New Mexico State Tax 
Commission, 201 P.2d 346, 63 N.M. 12 

(2) The amendatory act of March 
13, 1947 t increasing from thirty to 
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Realty in the possession of a veteran under a con¬ 
tract of conditional sale has been held to be with¬ 
in a provision exempting the property of a veter¬ 
an from taxation. 96 The exemption of a veteran 
oft soldier is personal and does not exempt the 
property of his wife. 97 Under a statute giving 
soldiers an exemption of a stated amount unless the 
soldier or his wife owns property of an actual value 
stated, actual value refers to market, not assessed, 
value, 98 and a prima facie case in favor of the 
soldier's claim is established by proof that his own 
property does not exceed in actual value the des¬ 
ignated amount without proof as to his wife's prop¬ 
erty. 99 The exemption may be terminated under 
the terms of the statute granting it, as in the case 
of the termination of an exemption to a soldier's 
widow by her remarriage, 1 or by repeal, 2 and a 
soldier's exemption is not a vested property right 
which the constitution protects against repeal mere¬ 
ly because his enrollment was induced thereby. 3 

Ministers and priests. Under early statutes, and 
in one jurisdiction following a custom in the ab¬ 
sence of statute, 4 ordained and settled ministers 
were entitled to exemption from taxes provided 
they met the conditions of the exemption statute. 5 
Under a statute granting to ordained ministers 
the same exemptions as were given to stated or¬ 
dained ministers of the gospel but under the same 
restrictions, ordination and settlement are the con- 

ninety days period of service In 
armed forces required to entitle war 
veteran’s widow to exemption of her 
property from taxation, did not de¬ 
prive widow of soldier serving more 
than thirty days, but less than nine¬ 
ty days, of right to exemption from 
1947 taxes on January 1 of such year 
—Dillard v. New Mexico State Tax 
Commission, supra. 

Ofioer living within prescribed lim¬ 
its 

Under a statute exempting all per¬ 
sonal property of officers of the fed¬ 
eral government living within pre¬ 
scribed limits from all state taxes, 
the residence of a federal officer, and 
not the place where he votes, deter¬ 
mines his right to an exemption — 

Chauvenet v. Anne Arundel County, 

3 Md. 259. 

961 Cal.—Sherman v. Quinn, 192 P.2d 

17, 31 Cal.2d 661. 

97. ‘ N.M —Dillard v. New Mexico 

State Tax Commission, 2D1 P.2d 

345, 53 N.M. 12. 

Pa.—Crawford v. Burrell Tp., 53 Pa. 

319. 

Community property 

(1) Exemption from taxation of 
property of honorably discharged 
soldiers did not apply to entire com¬ 
munity property df married soldier 


ditions precedent to the enjoyment of the priv¬ 
ilege ; 6 but it is not necessary that the exemption- 
er should be a minister of the gospel, authorized 
to administer the Lord's Supper, 7 or that the so¬ 
ciety over which he is settled should be under legal 
obligation to pay him a fixed salary, 8 nor is it fa¬ 
tal to his claim that the society over which he was 
installed divided into two societies provided he con¬ 
tinued as the settled minister of one ; 9 but, if he was 
not ordained and settled but merely authorized to 
preach whenever he should see fit, 10 or even if 
he had been ordained and settled but is no longer 
settled, 11 he is not entitled to the exemption. Un¬ 
der statutes exempting ministers of the gospel 
from taxation to a limited amount, one who has 
been a minister but has withdrawn from active 
duties as such because of age and infirmity is still 
entitled to the exemption if he has not taken up any 
other occupation, 12 and, where the statute exempts 
the real and personal estate of any minister or priest 
up to a limited amount, it is not necessary that 
the minister should have occupied his real estate in 
order to be entitled. 13 However, under such a stat¬ 
ute, one who claims the exemption must offer affirm¬ 
ative proof that he is a minister or priest and that 
no deduction because of the exemption was made 
from the assessment of his property. 14 

“Taxpayers” Where an exemption of personal 
property of a limited amount is granted to a “tax- 


ion V. Hoi way, 157 A. 236. 130 Me. 
415 

61 C.J. p 414 note 45. 

2. NY —People v Brooklyn Asses¬ 
sors, 18 Hun 386, affirmed 84 N Y 
610 

3. NY —People v. Brooklyn Asses¬ 
sors, supra 

4. N H.—Kidder v. French, Smith 
155. 

61 C J. p 414 note 25. 

5. Me. —Baldwin v. McCllnch, 1 Me 

102 . 

9b Mass.—Buggies v. Kimball. 12 
Mass 837. 

61 CJ. P 414 note 27. 

7. Me. —Baldwin v. McCllnch, 1 Me. 

102 . 

8. Me—Baldwin v. McCllnch, supra. 

9. Mass.—Grldley v. Clark, 2 Pick. 
403. 

10. Mass.—Buggies v. Kimball, 12 
Mass. 387. 

11. N.H.—Kidder v. French, Smith 
155. 

12. N.Y.—People v. Peterson, 81 Hun 
421. 

N.Y,—People v. Peterson, supra. 
N.Y.—Prosser v, Seoor, 5 Barb. 


and his wife, but only to soldier’s 
undivided half interest therein 
Ariz—Oglesby v Poage, 40 P.2d 90, 
45 Ariz 23 

N.M —Dillard v. New Mexico State 
Tax Commission, 201 P.2d 846, 53 
NM 12. 

(2) The husband’s control and man¬ 
agement of spouses’ community prop¬ 
erty as agent for community do not 
add to his interest or affect wife's 
vested half interest in such property 
which does not belong to husband 
within provision for exemption of 
war veterans’ property from taxation 
—Dillard v New Mexico State Tax 
Commission, supra. 

(3) Property of married man, 
claiming exemption as war veteran 
from taxation thereof, is presumed 
to be community property, and ex¬ 
emption applies only to his half in¬ 
terest therein, unless he furnishes 
satisfactory evidence that property 
la his separate property.—Dillard v. 
New Mexico State Tax Commission, 
supra. 

98. Iowa.—White v. Marion, 117 N. 
W. 254, 139 Iowa 479. 

61 C.J. p 414 note 42. 

99. Iowa.—White v. Marion, supra. 

1. Me.—Inhabitants of Town of So- 
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payer” as such, a married woman is entitled to the 
exemption with respect to her own personal prop¬ 
erty, even though her husband's property has also 
been exempted under the statute. 16 

Volunteer firemen . The volunteer firemen of a 
village or city are held not entitled to exemption 
from county or state taxes under a statute exempt¬ 
ing from taxes in general terms where the statute, 
in connection with other statutes and in considera¬ 
tion of the fact that the county and the state were 
in no way benefited by the services of the firemen, 
is construed as having only local application and as 
referring only to exemption from local taxes 16 

Widow . A statute providing that a claim of a 
widow and children to a year's support shall have 
priority over a claim for taxes does not exempt the 
property set aside for the widow and children from 
taxes subsequently accruing 17 A widow's claim 
to a tax exemption with respect to her husband’s 
land matures on his death and is not deferred until 
the title thereto is decreed to her in probate pro¬ 
ceedings. 18 

A nonresident will ordinarily be denied exemption 
from taxation. 19 


§ 242. Particular Private Property 

General rules apply In the construction of constitu¬ 
tional provisions and statutes exempting particular pri¬ 
vate property from taxation. 

General rules apply in the construction of consti¬ 
tutional provisions and statutes exempting particu¬ 
lar private property from taxation. 20 Under some 
statutes, personal property received from a non¬ 
resident to be held within the state for the benefit 
and use of a nonresident is exempt from personal 
property tax. 21 

§ 243. - Household Goods and Furniture 

A constitutional provision exempting household goods 
from taxation has been strictly construed. 

It has been held that a constitutional provision 
exempting household goods from taxation is to 
be strictly construed, 22 and a provision exempting 
from taxation household goods and personal ef¬ 
fects applies only to the limited kind of personal 
property designated 23 Personal effects, other¬ 
wise exempt from taxation, retain their exemption, 
although pledged to a pawnbroker as security for 
a loan 24 The term "household furniture” in an 
exemption provision has been held to be compre¬ 
hensive and generic, and not to be limited to such 
articles as were household furniture when the ex- 


15. Tenn —Morristown First Nat 
Bank v. Morristown. 23 SW 973, 
93 Tenn. 208. 

Computation of exemptions limited in 
amount see supra $ 235 

16. N Y —People v. Cahill, 74 N E 
422, 181 NY. 403 

17. Ga—City of Waycross v Cot- 
tingham, 4 S.E.2d 67, 60 Ga App 
463. 

Tax previously accrued 

Property which has been set aside 
as a year’s support for the family of 
a deceased person is exempt from 
all taxation where the tax accrued 
against it prior to the setting aside 
of the year’s support, but the ex¬ 
emption does not extend to property 
which has been set aside as a year's 
support with respect to a tax accru¬ 
ing after property has been set aside 
for such purpose —City of Waycross 
v. Cottingham, supra. 

18. Ariz.—Hollas v. Evans, 207 P.2d 
986, 69 Ariz 14, modified on other 
grounds 208 P 2d 1168, 69 Ariz. 77. 

19. Okl.—Darby v. Oklahoma Tax 
Commission, 202 P.2d 978, 201 Okl 
169. 

80. Fla.—City of Tampa v. Tampa 
Ship Building & Engineering Co., 
186 So. 411, 186 Fla. 216. 

Industrial plants 

In determining whether exemptions 


in constitutional amendment exempt¬ 
ing certain industrial plants from 
taxation were applicable to plants en¬ 
gaged in constructing steel ships, the 
supreme court would not employ the 
strict construction used in criminal 
law but would employ a construction 
which would carry out the real Inten¬ 
tion of the people In making the 
amendment —Oitv of Tampa v. Tam¬ 
pa Ship Building & Engineering Co , 
supra 

Xiiquld fuels 

Under a statute exempting certain 
liquid fuels from tax unless used In 
motor vehicles, the motor vehicles 
referred to are those defined in the 
vehicle code—In re Liquid Fuels, 13 
Pa Dlst. & Co. 296. 

Fish produots 

Wash —Procter & Gamble Co. v. King 
County, 116 P 2d 962, 9 Wash.2d 
655. 

81. Pa—Ingersoll v. City of Phila¬ 
delphia, 37 Pa.Dlst. & Co. 643. 

Estate administered In state 

Property received by a guardian for 
a nonresident ward from an estate 
being administered within the state 
is not within a provision exempting 
from personal property tax property 
received from a nonresident for the 
use of a nonresident—In re Provi¬ 
dent Trust Co. of Philadelphia, 29 A. 
2d 524, 346 Pa. 37. 
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Removal of settlor and beneficiary 
from state 

Personal property deposited with a 
domestic corporate fiduciary, pursu¬ 
ant to a written trust agreement, by 
one then a resident of Commonwealth 
for the benefit of persons then resi¬ 
dent In Commonwealth, remains lia¬ 
ble to taxation In subsequent years, 
notwithstanding remo\al from Com¬ 
monwealth of the settlor and of all 
beneficiaries of the trust and estab¬ 
lishment of their residence in another 
state —Appeal of Commonwealth 

Trust Co, 60 Pa Dist. & Co 458 
83. Neb—Ryder v Livingston, 18 N. 

W 2d 607, 146 Neb. 862, 159 A.L.R. 

458 

83. Fla—City of Tarpon Springs v. 

Chrysostomides, 146 So. 846, 108 

Fla, 600 

Pressing olub 

Appurtenances and appliances of 
pressing club were not exempt from 
taxation as ’’household goods and per¬ 
sonal effects ”—City of Tarpon 
Springs v. Chrysostomides, supra. 
Deduction from total assessed value 

Exemption from taxation to head of 
family is deductible from total as¬ 
sessed value of household goods and 
effects, not from actual value—Hack¬ 
ney v. McKenney, 161 So 524, 113 Fla. 
176. 

84. Or.—Weinstein v. Watson, 200 P. 

2d 883, 184 Or. 606. 
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emption was enacted. 26 A statute exempting from 
taxation household furniture not exceeding a stat¬ 
ed amount in value has been construed as apply¬ 
ing to all furniture kept for use in the household, 
including that used in sleeping rooms occupied by 
boarders, 26 but it has also been held that an ex¬ 
emption of “household furniture” does not extend 
to furniture owned by a landlord and placed in 
apartments for use by tenants. 27 

§ 244. - Crops and Other Products of SoU 

General rules apply In the construction of provisions 
exempting crops and other products of the toil from 
taxation. 

General rules apply in the construction of pro¬ 
visions exempting crops and other products of the 
soil from taxation. 28 Statutes exempting growing 
crops from taxation have been construed as lim¬ 
ited to plantings which produce but a single an¬ 
nual crop, and are held not to extend to perennial 
plants which produce annual crops for an indefinite 
number of years, as, for example, alfalfa 29 or fruit 
trees, 80 or to plants which require a number of 
years to mature. 31 A statute exempting ‘‘crops 
grown in the year in which the assessment was 
made” restricts the exemption to crops raised in 
the same calendar year in which the assessment is 
made. 32 An exemption of agricultural products 
“while owned by producer” exempts the interest of 


a coowner of a crop grown on shares, 33 or products 
in the hands of a co-operative marketing association 
acting as agent of the producing members; 84 but 
it does not exempt such products in the hands of 
a purchaser who is not shown to be an agent of the 
producer. 36 Where the original provision is amend¬ 
ed by striking out “in hands of producers,” farm 
products in the hands of a purchaser are exempt. 36 

Exemption of the products of the soil in the 
hands of the producer and his immediate vendee ex¬ 
empts all products of the soil in the hands of the 
immediate vendee, even though produced outside 
the state, 37 but not after they have left the hands 
of the immediate vendee, 38 even though they may 
be in the hands of a domestic corporation which is 
not an agent, although it is a subsidiary, of the 
immediate vendee. 39 Exemption of agricultural 
products in the hands of a purchaser from the 
producer “for prompt shipment” does not exempt 
products in the hands of a purchaser for manufac¬ 
ture, even though prompt shipment of the manu¬ 
factured article is intended. 40 

An exemption of “articles manufactured from the 
produce of the state” exempts produce of the state 
in the hands of the manufacturer in its raw state 
and intended for manufacture, as well as the manu¬ 
factured article, 41 unless it is in the hands of a man¬ 
ufacturer other than the immediate vendee of the 


25. Me.—Inhabitants of Town of 
Holden v. James, 8 A.2d 431, 186 
Me 116. 

▲ radio was article of "household 
furniture” within statute exempting 
such furniture from taxation —Inhab¬ 
itants of Town of Holden v. James, 
supra. 

Furniture of unmarried person 

Articles within class of “household 
furniture” need not be for common 
use of members of family in order to 
be exempt from taxation under stat¬ 
ute, since unmarried person's single 
apartment may constitute his abiding 
place or home and contain his house¬ 
hold furniture.—Inhabitants of Town 
of Holden v. James, supra. 

26. Mass.—Day v Lawrence, 45 N.E. 
751. 167 Mass. 871. 

27. Or.—Allen v. Multnomah Coun¬ 
ty, 178 P.2d 475, 179 Or. 548. 

28 . Conn.—Walsh v. Town of Leban¬ 
on. 158 A. 282, 3-14 Conn. 728. 

Wxm products 

The constitutional provision ex¬ 
empting farm products from taxation 
cannot be changed by any legislative 
definition, or other statutory provi¬ 
sion. and. if lumber was not a "farm 
product” In 1912 at time of adoption 
of exemption provision, it is not a 


farm product In 1944, unless It has 
become such through actual change 
in scope of farming.—Collins v. Mills, 
30 SE2d 866. 198 Ga. 18. 

Hursery stock; crops 

Growing nursery stock, consisting 
of deciduous and evergreen trees tak¬ 
ing several years to become marketa¬ 
ble, was properly assessed and taxed 
as personal property, and was not 
within statutory exemption excluding 
“crops" growing on cultivated lands 
from assessment on land—Miethke 
v. Pierce County, 23 P.2d 405, 178 
Wash. 381. 

29. Cal.—Miller v. Kern County, 70 
P. 549, 137 Cal. 516. 

30. Cal.—Cottle v. Spitxer, 4 P. 435, 
65 Cal. 466, 52 Am.R. 305. 

31. Wis.—Kuehn v Antigo, 120 N. 
W. 823, 139 Wis. 132, 131 Am S.R. 
1043. 

61 C.J. p 415 note 62. 

32. Ky.—Burley Tobacco Growers' 
Co-op Ass’n v. City of Carrollton, 
270 SW. 749, 208 Ky. 270. 

61 C.J. p 415 note 63. 

33 . Conn. — Jackson v. Savage, 64 A. 
737, 79 Conn. 294. 

La.—Riverside Irr.. Co. v. Louisiana 
Tax Commission, 92 So. 864, 152 La. 
186 . 


Saw centrifugal sugar is both an 
“agricultural product" and a "prod¬ 
uct of the land” within Puerto Rico 
statute exempting growing crops and 
products of land actually owned by 
and still in hands of the producer.— 
Sancho v. Bowie. C C A.Puerto Rico, 
93 F2d 323, certiorari denied 68 S Ct 
1038, 304 US 569, 82 L Ed 1534 

34. Ky—City of Owensboro v. Dark 
Tobacco Growers' Ass’n, 300 8 W 
850, 222 Ky. 164. 

35. La.—Penick & Ford v. Ebret. 116 
So. 572, 166 La. 1. 

36. Miss.—Clay County r. Hogan. 
Ill So. 373, 145 Miss. 857. 

37. Tenn.—Nashville Tobacco Works 
v. City of Nashville, 260 S.W. 449. 
149 Tenn. 551. 

38. Tenn.—Morgan ft Hamilton Co. 
v. City of Nashville, 270 S.W. 75, 
151 Tenn. 382—Nashville Tobacco 
Works v. City of Nashville, 260 S. 
W. 449, 149 Tenn. 651. 

39. Tenn.—Nashville Tobacoo Works 
v. City of Nashville, supra. 

40. Ala.—State v. Tuscaloosa Cotton 
Seed Oil Ceu, 96 So. 62, 208 Ala. 
610. 

41. Tenn —Benedict v. Davidson 

County, 67 S.W* 606, 110 Tenn. 163. 
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producer; 4 * but it does not exempt articles manu¬ 
factured from cattle, horses, sheep, and hogs, which, 
although grown within the state, are not produced 
or grown from or on the soil or found in the 
soil. 48 


§ 245. -Tools and Implements of Trade 

Mechanic’s tools and farm implements are exempt 
from taxation under some statutes. 

A statute exempting from taxation the tools of 
a mechanic to a limited amount has been held to 
exempt the utensils and implements used by print¬ 
ers, 44 although in some jurisdictions a printing 
press is not considered a “tool” within the meaning 
of the statute. 46 A horse-drawn lawn mower 46 and 
an automobile truck, although used on the farm, 47 
have been held not to be “farming utensils” within 
the meaning of those words as used in the exemp¬ 
tion statute. A drilling rig is not exempt as ma¬ 
chinery, appliances, and equipment used in and 
around producing wells. 48 Brooder houses are not 
within a provision exempting from taxation tools 
used in the operation of a farm. 49 Under some 
statutes, dies are exempt from taxation. 50 


§9 244-247 

§ 246. -Professional Books and Instru¬ 

ments 

Under a statute so providing a law library may be 
exempt from taxation. 

A statute exempting a number of specified articles 
“used and owned by each individual and family,” 
including libraries, has been held to exempt a law 
library, if it is owned by an individual. 61 

§ 247. - Pensions and Bounties 

Pension statutes will be strictly construed where 
the question is as to the exemption of pension money 
from taxation. 

Pension statutes will be strictly construed where 
the question is one as to the exemption of pension 
money from taxation. 62 Under a statute exempting 
from taxation all property exempt from execution, 
pension money, being exempt from execution under 
another statute, is also exempt from taxation 58 Un¬ 
der some of the state and federal laws, the exemp¬ 
tion from taxation is extended to real or personal 
property bought by or for the pensioner with his 
pension money, 64 and, if the pension money formed 
only a part of the price, the property is exempt to 
that extent, 66 but only to that extent. 66 Under 
other statutes property purchased with pension mon¬ 
ey 57 or interest received on pension money loaned 


42. Tenn—Nashville Tobacco Works 
v. City of Nashville, 260 S.W. 449, 
149 Tenn. 651. 

43. Tenn.—Neuhoff Packing Co v 
Sharpe, 240 SW 1101, 146 Tenn 
293. 

44. Iowa —Smith ▼. Osburn, 6 N W. j 
681, 63 Iowa 474. 

43. Miss—Frantz v. Dobson, 2 So 
76. 64 Miss. 631, 60 Am R 68. 

46. Mass.—Sullivan v Town of Ash- 
fleld, 116 NE. 666, 227 Mass. 24. 

47. Mass—Trull v. City of Dowell, 
139 N.E. 434. 246 Mass. 46. 

48. Okl.—Winkler & McQueen v 
State, SO P.2d 672, 167 Okl. 468, 

49. Wis—Town of Albion v. Trask, 
41 NW.2d 627, 266 Wis 486. 

60. Ohio.—Cambridge Glass Co. v. 
Evatt, 11 Ohio Supp. 126. 

••Die 1 ’ defined 

(1) The term “dies,” as used in 
statute excluding dies from category 
Of taxable personal property, is one 
of technical meaning, as distinguish¬ 
ed from that ascribed to common or 
popular words, which must be under¬ 
stood in popular sense, and is used in 
generic sense and includes any appli¬ 
ance having essential characteristics 
of a die. even though it has another 
distinctive name In particular trade 
or line of industry in which it is 


used.—Cambridge Glass Co. v. Evatt, 
supra. 

(2) A “die’* is a metallic appliance, 
which, by means of pressure used in 
connection therewith, serves to give 
desired shape or form to some softer 
material, or a piece of metal, on 
which is cut a device placed by pres¬ 
sure on some softer body.—Cam¬ 
bridge Glass Co v. Evatt, supra. 

Bolls, welding halls 

Equipment of a steel manufacturer 
designated as rolls, welding balls, 
guide shoes, piercing points and 
plugs, which was devoted to the 
shaping or forming of plastic mate¬ 
rial such as steel or iron through the 
exertion of pressure thereon, was not 
subject to taxation under the code 
section defining personal property 
but excluding therefrom Jigs, “dies,” 
etc., where the term “dies” was used 
in the generic sense.—Nat. Tube Co. 
of New Jersey v. Tax Commission of 
Ohio, Ohio App, 31 N E 2d 486. 

SColds 

(1) “Molds,” used in manufacture 
of pressed and blown glass were 
“dies" within statute excluding dies 
from category of taxable personal 
property—Cambridge Glass Co. v. 
Evatt, 11 Ohio Supp. 126. 

(2) Ingot molds have been held 
not to be within a statute exempting 
dies from taxation.—Wheeling Steel 
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Corporation v Evatt, 54 N.E 2d 132, 
143 Ohio St 71. 

51. Mich —Patterson v Grayling Tp. 
Board of Review, 83 N.W. 1031, 125 
Mich. 126, 84 Am.S.R 662 

52. Kan —State v. Board of Com’rs 
of Shawnee County, 294 P. 916, 132 
Kan. 233, certiorari denied 61 S 
Ct. 648. 283 US 855, 75 L Ed. 1462. 

Betirement systems 

The tax exemption provision. In 
section of Insurance Law relating to 
retirement systems and pensions, 
was intended to apply only to re¬ 
tirement systems created and exist¬ 
ing under and pursuant to provisions 
of insurance law —In re Newton's 
Estate, 32 N Y S 2d 473, 177 Mlsc 877, 
Affirmed 48 N.Y.S 2d 332, 267 App.Div. 
913, affirmed 60 N.E.24 842, 294 N.Y. 
687. 

53. NY—People v. Williams, 36 N. 
Y.S. 65, 90 Hun 601—People v. 
Wells, 31 N.Y.S. 810, 10 Misc. 195. 

54. N.Y.—People v. Williams, 27 N. 
Y S. 23, 6 Misc. 185. 

61 C.J. p 415 note 84. 

55. N.Y.—People v. Reilley, 47 N.Y. 
S. 742, 21 Misc. 363. 

61 C.J. p 416 note 86. 

56. N.Y.—Matter of Peek, 30 N.Y.S. 
59, 80 Hun 122—People v. Reilley, 
47 N.Y.S. 742, 21 Misc. 363. 

57. Iowa.—Beers v. Langenfeld, 128 
N.W. 847, 149 Iowa 581. 
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out jb y the pensioner 58 has been held not to be ex¬ 
empt. Pension money received by the pensioner has 
been held to be exempt from taxation under a stat¬ 
ute taxing credits but excluding pension money 
therefrom. 68 The purpose of statutes exempting 
war pensions from taxation is for the protection of 
the veteran, 60 and the statutes do not apply after 
his death for the benefit of his heirs or legatees. 61 
Under some statutes, real estate purchased with a 
bonus from the United States for military service 
is exempt from taxation. 68 

War compensation and insurance moneys . The 
United States statute exempting from taxation war 
compensation and other government allowances for 
insurance, maintenance, and support is to be liberal¬ 
ly construed in favor of the veteran. 63 Such al¬ 
lowances are exempt from taxation until they reach 
the veteran's hands, 64 and, under the statute as 
amended, such allowances are also exempt from 
taxation after receipt by the veteran. 66 While the 
same result was reached before the change in the 
statute, 66 it was also held that the exemption termi¬ 
nated when the exemption reached the veteran’s 


hands, 67 and within the meaning of this rule it 
was held that payment to a guardian or committee 
was payment to those entitled. 68 Property in which 
war compensation moneys have been invested after 
their receipt by the one entitled is not exempt. 69 

Bounty lands . Land granted as a bounty is not 
"land sold” within the meaning of a statute exempt¬ 
ing from taxation for a limited period land sold 
by the United States within the state, 70 and exemp¬ 
tion of bounty lands in the hands of soldiers or 
their heirs does not exempt such lands in the hands 
of a soldier’s assignee; 71 nor does exemption of 
such lands in the hands of a soldier during his life 
operate as an exemption of the land to his widow 
after his death. 72 

§ 248. - Money, Stock, and Credits 

General rules apply in the construction of constitu¬ 
tional provisions and statutes exempting money, stock, 
and credits from taxation. 

General rules apply in the construction of con¬ 
stitutional and statutory provisions exempting mon¬ 
ey, stock, and credits from taxation 73 Under some 


58. Iowa—Bednar v Carroll, 116 N. 
W. 315, 138 Iowa 338. 

59. Iowa.—Manning: v. Spry, 96 N 
W. 873, 121 Iowa 191. 

60. Wia —In re Buxton’s Estate, 16 
N.W.2d 399, 246 Wis 97. 

61. Wis—In re Buxton’s Estate, su¬ 
pra. 

68. N.T.—In re Hastings, 300 N.T.S. 
961, 165 Misc 211. 

68. Miss.—De Baum v. Hulett Un¬ 
dertaking Co., 153 So. 513, 169 
Miss. 488. 

64. U.S —Trotter v State of Tennes¬ 
see, for Use and Benefit of Blount 
County, Tenn, 54 S.Ct. 138, 290 
U.S. 354, 78 L.Ed. 358. 

66. U.S.—Lawrence v. Shaw, N.C., 57 
S.Ct. 443, 300 U S. 245, 81 L.Ed. 628, 
108 A.L.R. 1102. 

Bank deposits 

Statute providing that war veter¬ 
an's compensation should be exempt 
from taxation either before or after 
receipt by beneficiary was held to 
exempt from state taxation bank de¬ 
posits made by guardian of incom¬ 
petent veteran consisting of proceeds 
of federal compensation warrants and 
checks.—Lawrence v. Shaw, supra. 

66 . Ga.— City of Atlanta v. Stokes, 
165 S.E. 270, 175 Ga. 201. 

Okl.—Rabum v. Board of Com’rs of 
McIntosh County, 31 P.2d 840, 168 
Okl. 4. 

67. Kan.—State v. Board of Com'rs 
of Shawnee County, 294 P. 916, 182 
Kan. 233, certiorari denied 61 S.Ct. 
•48. 288 U.S. 855. 75 L.Bd, 1462. 


88. Kan—State v. Board of Com’rs 
of Shawnee County, supra. 

Va.—Arcese v. Commonwealth, 168 
SE. 465, 160 Va. 116. 

69. US —Trotter v State of Tennes¬ 
see, for Use and Benefit of Blount 
County, Tenn, 54 S.Ct. 138, 290 U 
S. 354, 78 LEd 358 

Ala—State v. Wright, 140 So. 584, 
224 Ala 357, followed In 140 So. 
585. 224 Ala. 359. 

Ark.—Ford v. Harrington, 70 S.W.2d 
49, 189 Ark. 48. 

Mont.—Henderson v. City of Missou¬ 
la, 79 P.2d 547, 106 Mont. 596, 116 
A.L.R. 1425. 

NC.—Bryant v. Carrier, 198 SE 651, 
214 N C. 174, affirmed Carrier v 
Bryant, 59 S.Ct. 707, 306 US. 545, 
83 LEd. 976. 

Okl.—Rabum v. Board of Com’rs of 
McIntosh County, 31 P 2d 840, 168 
Okl. 4. 

Pa.—In re Robertson, 17 Pa.Dist. & 
Co. 537 

S.D.—Johnson v. Board of Com’rs of 
Yankton County, 249 N.W. 683, 
61 S.D. 872. 

61 C.J. p 416 note 95. 

Xn Georgia 

<1) The tax exemption has been 
held to extend to property in which 
the allowances are Invested.—City 
of Atlanta v. Stokes, 165 S E. 270, 
175 Ga. 201—Rucker v. Merch, 169 
S.E. 501, 172 Ga. 793. 

(2) However, it has been held that 
these decisions are without author¬ 
ity in view of Trotter v. State of 
Tennessee, for Use and Benefit of 
Blount County, Tenn., 64 S.Ct. 138, 
290 U.S. 864, 78 L.Ed. 358—City Coun¬ 
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cil of Augusta v. Ransom, 175 S E 
497, 179 Ga 179. 

(3) Where veteran paid part of 
purchase price of lot by disability 
compensation, and subsequently lot 
declined in value, veteran was held 
entitled to proportionate abatement 
of taxes which would have been due 
on lot had it remained of same value 
as when purchased, but not entitled 
to have entire compensation deducted 
from value of lot after decline in val¬ 
ue —Jones v. Daniel, 169 S E 310, 177 
Ga. 22. 

70. Ill.—Ballance v. Tesson, 12 Ill 
326. 

71. Iowa.—Sands v. Adams County, 
11 Iowa 677. 

79. Pa—Platt v. Rice, 10 Watts 352 

73. N J —Duke Power Co v. Hills¬ 
borough Tp., Somerset County, 26 
A.2d 713, 20 N.J Misc. 240. 

ND.—State v. Wallace, 187 NW. 728, 
48 ND. 803. 

“SConeyed capital/’ within statute 
exempting from ad valorem taxation 
all "moneyed capital” employed in 
business, the privilege of engaging 
in which is thereby taxed, has a more 
limited meaning than the term "per¬ 
sonal property," the alleged fact 
that congressional authority for state 
taxation of national banks did not 
permit taxation of personal property 
of such institutions was not persua¬ 
sive that tangible personal property 
belonging to institution which, al¬ 
though competing to some extent 
with national banks, was engaged In 
business far beyond the scope of such 
banks, was exempt from ad valorem 



84 C.J.S, 


TAXATION 


§ 248 


statutes, cash on hand 74 or on deposit with a 
bank doing business in the state 75 is exempt from 
taxation. Cash on hand or deposit loses its exempt 
character when it is loaned and the loan is taxable 
as a credit. 76 A statute exempting a bank from 
taxation on its deposits does not exempt the de¬ 
positor, 77 and the cash on hand and deposits of a 
general corporation are not exempt under a statute 
exempting from taxation the cash on hand and de¬ 
posits of banks. 78 Money or a payment which is 
tax exempt has been held to lose its tax exempt 
status when it is deposited in a bank, 79 but, under 
some statutes, the contrary has also been held. 80 

A statute exempting from taxation the stock of 
a corporation which has paid all its taxes has been 
held to apply so as to exempt from taxation the 
stock of a domesticated foreign corporation. 81 Un¬ 
der some statutes, the stock of a foreign corpora¬ 
tion is exempt from taxation if the corporation has 
paid the taxes assessed on its property in the state 


of incorporation. 88 A statute exempting from taxa¬ 
tion personalty situated outside the state and taxed 
there is limited to tangible goods and chattels, 88 
and does not extend to intangible property, even 
though such property may have a business situs 
outside the state, and be taxed outside the state. 84 
Under a statute exempting from taxation credits 
having a situs outside the state, such credits must 
arise from, and be used in, business conducted out¬ 
side the state. 85 Under a statute taxing credits, but 
permitting an offset for liabilities which are not 
exempt from taxation, the fact that the liability 
is to one outside the state so that it is not taxable 
by the state does not mean that it is exempt and 
may not be used as an offset. 86 Royalties under a 
contract between an author and a publisher are not 
exempt from an intangible property tax as wages 
or salary. 87 A commutation of taxes on annual 
profits under conditions specified in the statute does 
not apply to profits of a business established less 


taxation under statute exempting 
from ad valorem taxation all “money¬ 
ed capital" employed in a business, 
the privilege of engaging in which is 
thereby taxed —Title Guarantee Loan 
& Trust Co. v. Hamilton, 193 So 107, 
238 Ala. 602. 

Doable taxation 

The provision of the act, exempting 
from Intangible tax intangible per¬ 
sonalty representing other property 
taxed under the act or other laws 
and so closely identified therewith 
that to impose additional tax would 
be double taxation, does not exempt, 
from intangible taxation, shares of 
stock in a domestic corporation, prop¬ 
erty of which is also subject to the 
general property tax, since the pro¬ 
vision is probably intended to prevent 
an ad valorem tax on shares of stock 
in domestic corporations —Shapero v. 
State Dept, of Revenue, 33 N.W.2d 
729, 322 Mich. 124. 

74. N.J—Duke Power *Co v. Hills¬ 
borough Tp, Somerset County, 26 
A.2d 713, 20 N.J.Misc. 240. 

75. N.J—Duke Power Co. v. Hills¬ 
borough Tp., Somerset County, su¬ 
pra. 

Cash deposited in banks not do- 
ing business in state is not exempt 
from taxation as intangibles.—Duke 
Power Co. v. Hillsborough Tp., Som¬ 
erset County, supra. 

78. La—New Orleans Securities Co 
v. City of New Orleans, 139 So. 635, 
173 La. 1097. 

77. N.T.—Matter of Haight, 63 N.Y. 
S. 226, 32 App.Dlv. 496. 

78. N.J.—City of Hoboken v. State 
Board of Tax Appeals, 21 A.2d 348, 
127 N.J.Law 179, affirmed 24 A.2d 
849, 122 N.J Law 321—City of New- 

84 C.J.S.— 30 


ark v. New Jersey State Board of 
Tax Appeals, 191 A. 843, 118 N J 
Law 131. 

79. Mass -r-Dyer v. City of Melrose, 
83 N.E. 6. 197 Mass 99, 125 Am St 
R. 330, affirmed 30 SCt 410, 215 
US. 594, 54 LEd 341. 

61 C.J. p 416 note 98. 

80. NC—Lawrence v. Shaw, 67 S 
Ct 443, 300 US. 245, 81 LEd 623, 
108 A.LR. 1102. 

81. Ga—Head v Rich, 10 S E 2d 183, 
190 Ga 680 

Taxes required by state law 

Under provision of Intangibles Tax 
Act that stock of a domestic corpo¬ 
ration should be exempt from the tax 
"if such corporation pays all taxes 
in Georgia as now provided for by 
law," stock of domestic corporation 
would be exempt if corporation paid 
all taxes required of it by the laws 
of Georgia, and the stock of a do¬ 
mesticated foreign corporation would 
be exempt in like manner if such 
corporation paid all taxes required 
of it by Georgia laws.—Head v. Rich, 
supra 

Stockholder's immunity 

A stockholder in a domesticated 
foreign corporation is entitled to 
same immunity as proscribed by the 
Intangibles Tax Act with respect to 
an owner of stock in a domestic cor¬ 
poration—Head v. Rich, supra. 

Stook of subsidiary corporation 

Constitutional and statutory provi¬ 
sions exempting from ad valorem in¬ 
tangible taxes common voting stock 
of & subsidiary corporation not do¬ 
ing business in the state, if at least 
ninety per cent of such stock is 
owned by a domestic corporation 
with principal place of business in 
the state, applies to a domesticated 
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foreign corporation as fully and com¬ 
pletely as to a corporation created 
under the laws of state—Redwine 
v Southern Co , 57 S E 2d 194, 206 Ga 
377, followed In 63 S E 2d 224, 83 
Ga App. 206. 

82. N J —Duke Power Co v Hills¬ 
borough Tp, Somerset County, 26 
A 2d 713, 20 NJMisc 240—Conti¬ 
nental Purchasing Co v City of 
Newark, 12 A.2d 133, 18 NJ.Misc 
204. 

83. N J —Duke Power Co v. Hills¬ 
borough Tp.. Somerset County, 26 
A.2d 713, 20 NJMisc 240. 

84. NJ.—Duke Power Co v. Hills¬ 
borough Tp, Somerset County, su¬ 
pra. 

Net worth assessment 

Where domestic power company 
was taxed by another state in re¬ 
spect of "excess value," determined 
by deducting assessed value of prop¬ 
erty taxed in such state from the 
proportion of the aggregate property 
in that state, such taxation was a 
nominal "net worth" assessment, not 
made on all of company’s intangible 
personalty or on any particular item 
thereof, and, hence, statute exempt¬ 
ing personalty situated out of the 
state, "upon which" taxes have been 
actually assessed and paid, was in¬ 
applicable.—Duke Power Co. v. Hills¬ 
borough Tp., Somerset County, supra. 

85. Ohio —Haver field Co v. Evatt, 
64 N.E.2d 149, 143 Ohio St. 68— 
Procter & Gamble Co v, Evatt, 62 
NE.2d 517, 142 Ohio St. 369. 

86. La.—New Orleans Securities Co. 
v. City of New Orleans, 139 So. 635, 
173 La. 1097. 

87. Ohio.—French's Estate v. Glan- 
dsr, 65 N.E.2d 61, 146 Ohio St. 225. 
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than a year. 8 * Conditional sales have been hdd 
exempt from taxation under a statute exempting 
“credits,” 89 but not exempt under a constitutional 
provision exempting “mortgages.” 90 Annuities are 
exempt under a statute exempting noninterest or 
dividend bearing contracts, the annuity payments 
being distinct from payment of interest or profits. 9 * 

Mortgages . Where a statute requires that, when 
any property is mortgaged the property and the 
mortgage shall be assessed as a unit and as of one 
value and a 9 of the value of the property, and that 
the mortgage shall not be otherwise returned or 
assessed, the mortgagee is immune from taxation 
on hi^ mortgage; 92 but the immunity results from 
the legislative intent to free the mortgaged prop¬ 
erty from double taxation, and does not constitute 
in any way an exemption from taxation or violate 
the constitutional prohibition against all exemptions 
except those enumerated in the constitution among 
which mortgages were not included. 98 Where mort¬ 
gages are taxed and the statute exempts a “sup¬ 
plemental” mortgage given to correct errors in the 
original mortgage on which the tax had been paid, 
a substituted or superseding mortgage executed to 
refund or discharge a former mortgage, and not 
merely to correct errors in it, is not exempt, 94 and 
a mortgage on commingled and personal property 
is not within the terms of a statute exempting mort¬ 
gages on real property. 96 An exemption of mort¬ 
gages from taxation does not mean that mortgages 
held by a bank may not be considered in determin¬ 
ing the value of bank stock for purposes of taxa¬ 
tion. 96 An exemption from taxation of mortgages 


or triher obligations secured by land has been held 
to apply, although the land is located outside the 
state. 97 

§ 249. — Buildings and Improvements on 
Land 

Buildings and Improvements on land have been held 
to be within a constitutional provision authorising the 
legislature to exempt particular classes of personal prop¬ 
erty from taxation. 

Buildings and improvements on land have been 
held to be within a constitutional provision authoriz¬ 
ing the legislature to exempt particular classes of 
personal property from taxation. 98 A statute ex¬ 
empting permanent additions to hotels from taxa¬ 
tion must be strictly construed," and an exemption 
of hotels and additions thereto for a designated 
period after construction does not exempt furniture, 
fixtures, and equipment therein. 1 A statute exempt¬ 
ing structures and improvements on agricultural 
lands from taxation must be interpreted in the light 
of existing laws and conditions, 2 and farm buildings 
on platted land within a city are not exempt. 3 It 
has been held that, where the taxation laws make 
no provision for separation of a building from the 
ground for taxation purposes, the exemption of a 
building on land exempts the land. 4 A statute ex¬ 
empting new buildings for a stated period of years, 
where the new construction results in a public 
benefit, has been held constitutional, 6 and new 
buildings within the terms of the statute are exempt 
for the statutory period, 6 but buildings not conform¬ 
ing to statutory requirements are not exempt. 7 A 
statute exempting buildings in the course of con- 


88. NT—Park Bank v. Wood, 24 N. 
Y. 93, 96. 

88. Ala.—Ex parte State. 90 So. 896, 
206 Ala. 575. 

9a Utah.—Stillman v. Lynch, 192 P. 

272, 56 Utah 540, 12 A.LR, 552. 

9L Vt.—Town of Hartland v Estate 
of Damon, 156 A. 518. 103 Vt. 519 

92 . Colo.-—Board of Com'rs of Wash¬ 
ington County v. Murray, 208 P. 
472, 71 Colo. 522. 

93. Colo —Board of Corners of Wash¬ 
ington County v. Murray, supra. 

94. NY —People ex rel. Astor Trust 
Co. v. State Tax Commission. 160 
N.Y S 854, 174 App Dlv. 220. 

95. N.J —Newark v. Merchants' Ins. 
Co., 26 A. 137, 65 N.J.Law 145. 

9a Mont —Bank of Miles City v. 
Custer County, 19 P.2d 885, 93 
Mont 291. 

97. Cal.—State Mut. Building & 
Loan Aas’n v. Los Angeles County, 
86 P.2d 872, 30 Cal App.2d 888. 

Subsequent statutes 

In interpreting the constitutional 


proviso exempting obligations secur¬ 
ed by land from taxation, subsequent¬ 
ly adopted amendments of pertinent 
statutes, referring to land within the 
state, are not controlling.—State Mut 
Building & Loan Ass’n v. Los Angeles 
County, supra. 

99. N.D —Eisenzimmer v. Bell, 82 
N.W.2d 891, 75 N.D. 738. 

99. Miss —Leaf Hotel Corporation v. 
City of Hattiesburg, 150 So. 779, 
168 Miss 304. 

Story added to existing three-story 
hotel was held not "permanent addi¬ 
tion" within tax exemption statute, 
but an “alteration.”—Leaf Hotel Cor¬ 
poration v. City of Hattiesburg, su¬ 
pra. 

1« Miss.—-Board of Sup'rs of Bolivar 
County v. Merck & Alston, 120 So. 
889, 153 Miss. 346. 

a N.D.—Eisenzimmer v. Bell, 32 N. 
W.2d 891, 75 N.D. 733. 

a N.D.—Eisenzimmer v. Bell, supra. 

Term “agricultural lauds, 1 * as used 
in statute exempting from taxation 

466 


farm structures and improvements 
located on such lands, is descriptive 
of the land Itself as a class and is 
used merely to distinguish rural from 
urban or other properties; when orig¬ 
inal city plot was filed, statutory 
dedication of streets, alleys, and pub¬ 
lic places described therein by owner 
was in the nature of a grant and the 
status of land therein could be chang¬ 
ed to agricultural land for purpose 
of tax exemption only by vacation 
of portion of city plat in which such 
land was located —Eisenzimmer v. 
Bell, supra. 

4. Mo.—State ex rel. Millls v. Flem¬ 
ing, 204 SW. 1085, 275 Mo. 609. 
a N.Y.—Mars Realty Corporation v. 
Sexton, 268 N.Y.S. 16, 141 Misc. 
622. 

a N.Y —Mars Realty Corporation v. 

Sexton, supra. 

61 C.J. p 417 note 16. 

7* N.Y.—People ex rel. 300 Park 
Avenue Ooldfogle, 288 N.Y.S. 102, 
226 App.Div. 856. 

61 C.J. P 417 note 16. 
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struction and not ready for occupancy has been con¬ 
strued as treating the entire building a4 a unit 
for purposes of exemption, and a building only par¬ 
tially ready for occupancy is exempt. 8 

§ 250. - Other Private Property 

Under the various constitutions and statutes tax ex¬ 
emption has been granted to particular items of private 
property such as homesteads, motor vehicles, and prop¬ 
erty stored In a warehouse. 

Constitutional and statutory provisions frequently 
exempt homesteads from taxation in whole or in 
part, 9 but it has been held that a constitutional 
amendment exempting homesteads from taxation 
cannot affect or impair a taxing power which has 


been pledged as security for the payment of bonds 
which are outstanding at the time the amendment 
is adopted. 10 Constitutional and statutory provi¬ 
sions for exemption of homesteads from taxation 
are strictly construed, 11 and persons claiming such 
exemption must show that they are entitled there¬ 
to; 12 but this rule does not require the adoption 
of a strained construction, or one so narrow and 
restricted as to defeat the apparent legislative pur¬ 
pose. 18 Such a provision should be construed as a 
whole, 14 and the court is bound by a legislative 
definition of the terms used in the statute. 15 A 
constitutional provision exempting homesteads from 
taxation for all state purposes does not exempt 
them from local taxes, 16 and does not authorize 


8. N V.—People ex rel Gleason v 
Purdy. 166 NTS 480, 179 App 
Dlv. 232. affirmed 119 N E. 249. 223 
N.Y. 88. 

9. Iowa.—Ahrweiler v. Board of 
Sup'rs of Mahaska County, 283 N. 
W. 889, 226 Iowa 229. 

Retroactive effect 

Constitutional amendment provid¬ 
ing: for homestead exemption from 
taxation had no retroactive effect — 
Jackson v. McEacharn, La. App, 50 
So.2d 27. 

Purpose 

The Homestead Tax Exemption Act 
was not adopted on premise that 
homestead credit was a gift or bonus 
but principle behind the act was ben¬ 
efit to be returned to the state and 
its people by homestead ownership — 
Ahrweiler v. Board of Sup’rs of Ma¬ 
haska County, 283 N.W. 889, 226 Iowa 
229. 

Exemption, of homestead, not of tax¬ 
payer 

Under the Homestead Tax Exemp¬ 
tion Act the tax credit is not a credit 
to the owner but to the homestead — 
Ahrweiler v. Board of Sup’rs of Ma¬ 
haska County, supra. 

Multiple dwelling 

Under constitutional provision pro¬ 
viding for the exemption of home¬ 
steads from taxation and declaring 
that no such exemption of more than 
five thousand dollars shall be allowed 
to any one person or any one “dwell¬ 
ing house, 0 by use of quoted words 
the whole structure of a multiple 
dwelling house, rather than any sep¬ 
arate unit thereof, is meant and, 
therefore, each owner of a • separate 
unit Is entitled to claim only his pro¬ 
portionate part of the five thousand 
dollar tax exemption, based on his 
proportionate part of the assessed 
valuation of the entire structure.— 
Overstreet v. Tubin, Fla-, 58 So.2d 
913. 

Oitiseaship 

(1) A property owner who was in 


good faith making the property his 
home was entitled to homestead ex¬ 
emption under constitution, notwith¬ 
standing he was not a United States 
citizen —Smith v. Volght, 28 So 2d 
426, 158 Fla. 366. 

(2) Prior to the amendment of the 
provision, & provision exempting a 
“citizen’s’* homestead from taxation 
was construed as limited to persons 
who were citizens of the United 
States as well as residents of the 
state—Steuart v. State ex rel. Dol- 
cimascolo, 161 So 878, 119 Fla. 117 

10. U S —Groves v. Board of Public 
Instruction of Manatee County, C. 
C.AFla., 109 F 2d 522. 

Fla.—State v. South Lake County 
Special Road and Bridge Dist. in 
Lake County, 198 So. 832, 145 Fla. 
210—Yowell v. Rogers, 176 So 772, 
128 Fla. 881—Folks v Marion Coun¬ 
ty, 163 So. 298, 121 Fla. 17, 102 AL 
R 659. 

Refunding bonds 

Fla.—State v. City of Pensacola, 166 
So 851, 123 Fla. 331—Folks v 

Marion County, 163 So. 298, 121 
Fla. 17, 102 ALR 659 

11. Iowa —Johnson v. Board of 
Sup’rs of Jefferson County, 24 N 
W 2d 449, 237 Iowa 1103—Eysink 
v. Board of Sup’rs of Jasper Coun¬ 
ty, 296 NW. 376, 229 Iowa 1240. 

Okl —Board of Equalization of Okla¬ 
homa County v. Bonner, 93 P.2d 
1077, 185 Okl 431. 

Tex—City of Wichita Falls v. Coop¬ 
er, Civ.App, 170 S.W.2d 777, error 
refused. 

19. Iowa.—Johnson v. Board of 
Sup’rs of Jefferson County, 24 N. 
W.2d 449, 237 Iowa 1103—Eysink v. 
Board of Sup’rs of Jasper County, 
296 N.W. 876, 229 Iowa 1240. 

13. Iowa.—Johnson v. Board of 
Sup’rs of Jefferson County, 24 N. 
W.2d 449, 237 Iowa 1103. 

14L Iowa. —Eysink v. Board of Sup’rs 
of Jasfrer County, 296 N W 376, 229 
Iowa 1240. 


IB. Iowa—Eysink v Board of Sup’rs 
of Jasper County, supra. 

16. Tex—City of Wichita Falls v. 
Cooper, Civ App., 170 S W.2d 777, 
error refused—Graham v City of 
Fort Worth, Civ App. 76 S.W.2d 
930, error refused. 

Exemption from all taxes 

(1) The homestead exemption 
amendment to state constitution is 
legally operative as to all taxes ex¬ 
cept for payment of public bonded 
obligations incurred before amend¬ 
ment was adopted—Groves v Board 
of Public Instruction of Manatee 
County, C.C A Fla , 109 F.2d 622. 

(2) Constitutional amendment pro¬ 
viding tax exemption for homesteads 
was held to relieve homestead from 
taxation for payment of county and 
school district refunding bonds, au¬ 
thorized to fund bonded indebtedness 
outstanding before adoption of 
amendment, which were not delivered 
to holders of original bonds until aft¬ 
er amendment became effective, in ab¬ 
sence of provision by resolution of 
taxing units authorizing bonds and 
on face of bonds that tax to pay 
bonds should be on property taxable 
at time of issuance of original bonds. 
—Fleming v. Turner, 165 So 353, 122 
Fla. 200. 

Exoeptioa as to special assessments 

(1) Homesteads are not exempt 
from taxation for payment of sala¬ 
ries, maintenance, and upkeep of spe¬ 
cial assessment districts under con¬ 
stitution provision exempting home¬ 
steads from all taxation other than 
special assessments for benefits — 
State ex rel. Ginsberg v. £>reka, 185 
So. 616. 135 Fla. 468. 

(2) The “special assessments'* re¬ 
ferred to In constitutional provision 
exempting homesteads from all taxes 
other than special assessments for 
benefits meant statutory special as¬ 
sessments.—State ex rel Clark v 
Henderson, 188 So. 851, 137 F1&. 666. 
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other taxing authorities to exempt homesteads from 
ta^es for other than state purposes. 17 A statute 
exempting homesteads from taxation and author¬ 
izing local governing bodies to grant a similar 
exemption does not exempt from local taxes unless 
and until the local governing body acts. 18 

A homestead within a provision for exemption 
from seizure for debts is not necessarily the same 
as a homestead for purposes of tax exemption, 19 
and constitutional limitations on homesteads with 
respect to the claims of creditors have been held to 
be inapplicable to provisions exempting homesteads 
from taxation. 20 A homestead exemption has been 
held to be available only in favor of the owner, 21 
and not in favor of a lessee. 22 In order to be 
within the exemption, the homestead must be a 
permanent, as distinguished from a temporary, place 
of abode, 23 but a requirement of “actual occupancy” 
by the owner does not require that he occupy the 
property in person most of the year, but only that 


there be such occupancy as is not inconsistent with 
ownership and maintenance of the dwelling as a 
homestead. 24 A void deed has been held not to de¬ 
prive the grantors of the right to an exemption, 
even though the full purchase price has been 
paid. 26 A statute exempting all real estate to the 
value of a stated amount used and owned as a 
homestead by any soldier doe9 not exempt a lot 
owned by him and used for business purposes and 
separated from his other land owned and used as a 
homestead. 26 Under a statute providing that the 
tax on real property shall be collected only on its 
value in excess of a stated amount in case the tax¬ 
payer shall occupy such real property as his home 
only, and further providing that the interest of 
every person in any property shall be separately 
assessed, a tenant owning real estate in common 
with others, all of whom occupy it as their home, is 
entitled to a deduction of the full amount of the 
exemption from the assessed value of his undivided 
interest. 27 


17. Tex.—City of Wichita Falls v 
Cooper, Civ App., 170 S W 2d 777, 
error refused 

18. Mich.—Remus v. City of Grand 
Rapids, 265 N.W 755, 274 Mich 
677. 

38. US —Doing v. Riley, C A Fla., 
176 F.2d 440, 

90. SD—State ex rel Bottum v 
Knudtson, 276 NW 150, 65 S D 
547. 

Value 

There is no limitation as to value 
of homestead exempt from tax under 
statutes providing for tax levy on 
assessed valuation of all taxable 
property within state except ‘‘home¬ 
stead as defined by law “—State ex 
rel. Bottum v. Knudtson, supra. 

91. Homestead need not he unen¬ 
cumbered in order to entitle owners 
to homestead tax credit—Johnson v. 
Board of Sup’rs of Jefferson Coun¬ 
ty, 24 NW.2d 449, 237 Iowa 1103. 
Holder of half interest 

A person acquiring by deed an un¬ 
divided one-half interest in property, 
the remaining interest In which was 
owned by blood relatives, and occu¬ 
pying such property as his home¬ 
stead, was an “owner" entitled to 
full homestead tax credit under stat¬ 
ute, and not merely to one half of 
such credit.—Eysink v. Board of 
Sup'rp of Jasper County, 296 N.W. 
876, 229 Iowa 1240. 

Title in another's name 

Where husband and wife owned 
and occupied premises as their home 
but title waB taken in name of hus¬ 
band and brother-in-law In order to 
secure latter's loan of part of pur¬ 
chase price, husband and wife were 
"owner" within statute and entitled 


i to homestead tax credit, since they 
held “fee-simple title" to the home¬ 
stead —Johnson v. Board of Sup’rs 
of Jefferson County, 24 N.W.2d 449, 
237 Iowa 1103. 

Person occupying premises under de¬ 
vise 

Three brothers, living on three 
different farms solely by virtue of 
leases from their mother as life ten¬ 
ant under their deceased father's will 
which vested remainder after life es¬ 
tate in testator’s children, did not 
occupy farms under devise in such 
will, and, hence, were not entitled to 
homestead tax credit under statute 
defining “owner" of homestead as 
person occupying it under devise, 
where whole interest passes or divid¬ 
ed interest is shared only by blood 
relatives—Appeal of Delashmutt, 15 
N.W 2d 619, 234 Iowa 1255. 

99. Hawaii —In re Taxes Henry A. 

White, 33 Hawaii 214. 

"Owner;” "owned” 

(1) The word “owner,” used In the 
homestead tax exemption statute, re¬ 
fers to the owner of the fee rather 
than to a lessee.—In re Taxes Henry 
A. White, supra. 

(2) Within statutes exempting 
property “owned" by certain persons 
from taxation, word “owned" is used 
in its ordinary sense, calling for 
proprietorship of title, not mere priv¬ 
ilege or right to use property —Arm¬ 
ory Realty Co. v. Olsen, 246 N.W. 
513, 210 Wis. 281. 

Heated building 

A statute exempting from taxation 
buildings used as a home has been 
held not to include rented buildings j 
where the statute Is thereafter 
amended to include rented buildings. I 
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—City of Winooski v. Companion, 162 
A 795, 105 Vt 1. 

23. Hawaii —In re Taxes Henry A 
White, 33 Hawaii 214. 

24. Oa—Turner v Board of County 
Tax Assessors, 31 S E 2d 61, 71 Ga 
App 374. 

Temporary employment outside state 
A resident owning and maintaining 
a house as a permanent home, which 
was occupied by owner’s parents who 
were dependent on owner for support, 
was entitled to homestead tax ex¬ 
emption on such property, although 
resident was temporarily employed 
outside the state.—Turner v. Board 
of County Tax Assessors, supra. 
Intention to occupy in future 

Land on which owner did not ac¬ 
tually reside, but operated truck 
farm, through tenants or employees, 
was not “homestead" exempt from 
taxation, even though he intended to 
occupy it as homestead at some un¬ 
determined future date.—Board of 
Equalization of Oklahoma County v. 
Bonner, 93 P.2d 1077, 185 Okl. 431. 
Temporary rental 
Property owner who stored furni¬ 
ture in attic of home and rented it 
on a month to month basis and lived 
elsewhere in order to obtain nursing 
to regain his health and who Intended 
to resume occupancy of house when 
health permitted was not entitled to 
homestead tax exemption on such 
property.—McCullough v. Forbes, 
Fla., 47 So.2d 780. 

90. Fla.—Simpson v. Hirshberg, 80 
So.2d 912, 159 Fla. 26. 

86. Mich —McConnell v. Lake Tp., 
158 N.W. 1, 191 Mich. 544. 

97. Hawaii.—Wilson v. Kunewa, 29 
Hawaii 555. 
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Motor vehicles. A statute exempting from the 
personal property tax motor vehicles on which 
registration and license fees have already been paid 
has been construed to apply to individual owners 
only, and not to dealers, 28 even though dealers sub¬ 
sequently and within the year sell the automobiles 
to individual purchasers who pay the individual 
owner’s registration and license fees thereon, 29 sub¬ 
ject, however, to the modification contained in the 
terms of the statute that the motor vehicles on which 
the individual owner’s registration and license fees 
are taken out prior to a designated date in the year 
when the personal property tax is assessable shall 
be exempt from such tax. 30 In some jurisdictions 
the law exempting motor vehicles on which the 
individual owner’s registration and license fees 
have been paid from the personal property tax ex¬ 
cepts dealers therefrom in express terms, 31 and a 
dealer cannot claim exemption on the ground of 
unconstitutionality of the classification, which, if it 
existed, could be cured only by uniformity of tax¬ 
ation, not by uniformity of exemption. 32 Under a 
constitutional provision that motor vehicles shall be 
subject only to a license tax for their operation, 

28. N.M.—Oden Bulck, Inc , v. Roehl, 

13 P.2d 1093, 36 NM. 293 

Or.—Northwest Auto Co v Hurl- 
burt, 207 P. 161, 104 Or. 398. 

Payment of registration fee 

Only motor vehicles on which In¬ 
dividual registration fees have been 
paid are not subject to separate tax¬ 
ation as personal property —Oden 
Buick, Inc., v. Roehl, 13 P 2d 1093. 

36 N.M. 293. 

29. Or—Covey Motor Car Co. v 
Hurlburt, 207 P. 166. 104 Or 414. 

30. Or—Stevens v Hurlburt, 207 P. 

167, 104 Or. 233. 

31. Idaho,—Kootenai County v. Sev¬ 
en-Seven Co.. 182 P. 629, 32 Idaho 
301. 

32. Idaho.—Kootenai County v. Sev¬ 
en-Seven Co., supra. 

33. Fla.—Nolan-Peeler Motors v 
Wood, 176 So. 623, 128 Fla 766. 

34. La.—Thompson v. Day, 79 So 
870, 143 La. 1086, 8 A L R. 660, 
error dismissed 40 S Ct. 66, 251 U.S 
636, 64 L.Ed 401. 

35. La.—Thompson v Day, supra. 

36. Wis.—Town of Albion v. Trask, 

41 N.W.2d 627, 266 Wis. 486. 

“Poultry” held to inolude turkeys 
Wis.—Town of Albion v. Trask, su¬ 
pra. 

37. N.J.—Maritime Petroleum Corp 
v. Jersey City, 63 A 2d 262, 1 N.J. 

287—Blanchard Lumber Co. v. City 
of Newark, 11 A. 2d 318, 18 N.J. 

Mise. 82. 

The purpose of statute exempting 
from taxation personal property stor- 


which shall be in lieu of all ad valorem taxes, motor 
vehicles held by a dealer as his stock in trade, and 
not licensed to operate and not operated on the 
roads, are nevertheless not subject to ad valorem 
taxation. 33 

Vessels in overseas trade. A vessel which had 
been engaged in overseas trade but which was sunk 
and sold as wreckage to new owners is not exempt 
from taxation under a statute exempting vessels in 
overseas trade from taxation until it has been raised 
and is again engaged in overseas trade ; 34 nor does 
the intention of the present owners to raise it and 
use it in overseas trade make the wreckage ex¬ 
empt. 36 

Poultry; farm animals. A statute exempting 
poultry and farm animals from taxation is to be 
strictly construed. 36 

Property stored in warehouse. Under some stat¬ 
utes, personal property stored in a warehouse of 
one engaged in the business of storing goods for 
hire is exempt from taxation. 37 The exemption will 
not be allowed unless a bona fide warehouse rela¬ 
tionship exists. 38 Neither the duration of the stor- 

Bona fide relationship held to exist 

N J —Dearborn Chemical Co. v. Divi¬ 
sion of Tax Appeals in State De¬ 
partment of Taxation and Finance, 
63 A. 2d 639, 136 NJ.Law 680— 
Crown Can Co v. Division of Tax 
Appeals, 62 A 2d 838, 136 N.J Law 
517—Pattison & Downs v Town¬ 
ship of Saddle River, 28 A.2d 485, 
129 N J Law 135, affirmed 32 A.2d 
363, 130 NJ.Law 177—Halligan & 
McLellan v State Board of Tax 
Appeals, 6 A.2d 668, 122 N.J Law 
551—City of Newark v Blanchard 
Lumber Co, 29 A.2d 388, 21 N.J. 
Misc. 12. 

Property stored in open field may 

be considered as stored in warehouse 
within statute —Pattison & Bowns v. 
Township of Saddle River, 28 A.2d 
485, 129 N.J Law 135, affirmed 32 A. 
2d 363, 130 N J Law 177—Halligan & 
McLellan v. State Board of Tax Ap¬ 
peals, 6 A.2d 668, 122 N.J Law 661. 

The in-transit storage of ooal in 
coal yard was within statute exempt¬ 
ing, from personal property taxes, 
personal property stored in a ware¬ 
house.—Independent Warehouses v. 
Scheele, 45 A.2d 708, 184 N.J.Law 188, 
affirmed 67 S.Ct. 1062, 831 U.S. 70, 
91 L.Ed. 1346. 

Xfe is not essential that a warehouse 
receipt be Issued to bring storage 
within statute exempting personalty 
“stored in a warehouse** of one stor¬ 
ing goods for hire from taxation.— 
Halligan St McLellan v. State Board 
of Tax Appeals, 6 A.2d 668, 122 NJ. 
Law 55L 


ed in warehouse for hire was to place 
domestic warehouseman on an equal 
footing with competitors in other 
states —Maritime Petroleum Corp v 
Jersey City, 63 A2d 262, 1 N J. 287- 
Borough of Edgewater v. Connoil 
Corp, 67 A 2d 196, 4 N J Super. 338 
Pnbllo or private warehouses 

The statute exempting from taxa¬ 
tion all personalty stored in a ware¬ 
house of one engaged in storing goods 
for hire applies to all warehouses, 
whether public or private.—Maritime 
Petroleum Corp v. Jersey City, 63 A 
2d 262, 1 N.J. 287. 

Xiicense 

The statutes authorizing munici¬ 
palities to license and regulate coal 
yards and impose license fees, and 
exempting from personal property 
taxes personal property stored in a 
warehouse, are mutually exclusive, 
since former involves a license tax 
levied for both revenue and regula¬ 
tion under police power, while lat¬ 
ter provision refers to a property tax; 
a township ordinance providing for 
licensing of business of storing per¬ 
sonal property in warehouse and 
levying annual fee is not invalid, as 
applied to coal yard, on ground that 
it was a tax on the stored coal in 
violation of statute exempting from 
personal property tax property stored 
in a warehouse—Independent Ware¬ 
houses v. Scheele, 46 A.2d 708, 134 N. 
J.Law 183, affirmed 67 S.Ct. 1062, 331 
U.S. 70, 91 L.Ed. 1846. 

38. N.J.—Borough of Edgewater v. 

Connoil Corp., 67 A.2d 196, 4 N.J. 
I Super. 338. 
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ijor the commingling of the goods with others exemption does hot apply as to constitutional pro- 

6f like class 40 bars exemption from taxation under visions and statutes exempting from taxation the 

the statute. property of political bodies, but such provisions will 

be liberally construed. 42 Public property is exempt 
§ 251. Public Property by virtue of constitution or statute if within the 

Constitutional and statutory provisions frequently terms of the provision exempting such property, 42 

exempt public property from taxation. and, in the case of a statutory exemption, if not 

Constitutional and statutory provisions frequent- within the terms of a constitutional prohibition or 

ly exempt public property from taxation in express restriction of exemptions. 44 Property is not ex- 
terms or by implication, 41 and the rule discussed empt from taxation if it fails to meet the require- 

supra § 227 that provisions for exemption from ment of the exemption statute, 45 or falls within the 

taxation are to be strictly construed against the terras of an exception thereto, 46 or, in express 


89. N.J.—Maritime Petroleum Corp 
v. Jersey City, 08 A.2d 262, 1 N.J 
287. 

40. N.J.—Maritime Petroleum Corp 
v. Jersey City, supra 

41. Ark.—Goodman v. Powell, 198 
S.W.2d 199, 210 Ark. 963 

Ga.—Culbreth v Southwest Ga. Re¬ 
gional Housing Authority, 33 S.E 2d 
684, 199 Ga. 183 

WJs.—State ex rel. Wisconsin Uni¬ 
versity Bldg. Corp. v. Bareis, 44 N 
W 2d 259, 267 Wis 497 
Immunity of public property from 
taxation in the absence of consti¬ 
tutional and statutory exemption 
see supra 6 197. 

Provision held declaratory of oom- 
mon-law rule 

Minn—State v. City of Hudson, 42 
NW.2d 646, 231 Minn. 127. 
Governmental power 

Exemption of public property from 
taxation involves an exercise of the 
governmental power of the state with 
respect to its internal economy.— 
State v. City of Hudson, supra. 
Uniformity 

A legislative classification of prop¬ 
erty owned by public governmental 
units as exempt from taxation is rea¬ 
sonable, and not in violation of con¬ 
stitutional uniformity requirements. 
—State ex rel. Jones v. Nolte, 165 S 
W.2d 632, 360 Mo. 271. 

No power to tax 

(1) The legislature cannot tax 
property of countie*, cities, and 
towns used and held only for public 
purposes or other property devoted 
exclusively to the public use which 
hy constitution is expressly exempt 
from taxation, regardless of other 
constitutional provision declaring 
that legislature may by general laws 
exempt from taxation public proper¬ 
ty used for public purposes.—Lower 
Colorado River Authority v. Chem- 
16*1 Bank & Trust Co., 190 S.W.2d 
48, 144 Tex. 326. 

(2) Public property owned and held 
only fpr .public purposes is beyond 
the powpr of the legislature to tax, 
since that which the constitution ex¬ 
empts from taxation the legislature 
has no power to require to be taxed. 


—City of Abilene v. State. Tex Civ. 
App, 113 S.W.2d 631, error dismissed 

(3) The legislature cannot either 
directly or indirectly tax or author¬ 
ize the taxation of public property or 
provide for the same result in view 
of the constitutional prohibition 
thereon—Robb v Nielson, 229 P 2d 
981, 71 Idaho 222 

(4) The right of taxation of realty 
depends on the private ownership of 
the property on which the tax is im¬ 
posed —U S. v. Certain Land in City 
of St. Louis, D C Mo., 29 F Supp. 92 

42. Cal.—City and County of San 
Francisco v. San Mateo County, 112 
P.2d 696, 17 Cal.2d 814 
Va—Pelouze v. City of Richmond, 33 
S.E 2d 767, 183 Va. 805—City of 
Norfolk v. Board of Sup'rs of 
Nansemond County, 192 S E 688, 
168 Va. 606. 

Presumption 

(1) The ordinary presumption 
against exception from taxation does 
not apply to property owned by com¬ 
monwealth, but construction of tax¬ 
ing statute in such case should be in 
favor of commonwealth.—Common¬ 
wealth v. Dauphin County, 6 A.2d 870, 
335 Pa. 177, 

(2) Presumption against exemption 
generally see supra ( 225. 

Grant to legislature of power to ex- 
empt 

The constitutional provision em¬ 
powering general assembly, by gen¬ 
eral laws, to exempt from taxation 
public properties used for public 
purposes, is a restriction of a legis¬ 
lative power which would otherwise 
be unlimited, and must, therefore, be 
construed in a liberal spirit to reme¬ 
dy mischief at which it was aimed 
—City of New Castle v. Lawrence 
County, 44 A. 2d 589, 853 Pa. 176. 

48. Conn.—Borough of Fenwick v. 
Town of Old Saybrook, 47 A.2d 849, 
183 Conn. 22. 

61 C.J. p 417 note 90., 

XJuadem generis 

The tag exemption accorded by con¬ 
stitution to enumerate^ kinds of 
property of counties, cities, and towns 
owned and held only for public pur¬ 
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poses and dll other property devoted 
exclusively to use and benefit of the 
public Is not limited by doctrine of 
ejusdem generis to the enumerated 
property, such enumeration merely 
indicating the character of things and 
the uses to which they must be ap¬ 
propriated in order to be entitled to 
the exemption—Lower Colorado Riv¬ 
er Authority v. Chemical Bank & 
Trust Co, 190 S W.2d 48, 144 Tex 
326. 

Statute ooustrued la light of consti¬ 
tutional provision 

(1) Statute providing that public 
property used for a public purpose 
shall be exempt from taxation must 
be read in light of constitutional' pro¬ 
vision exempting from taxation pub¬ 
lic property used exclusively for any 
public purpose, and such statute ex¬ 
empts property used exclusively for 
public purpose.—City of Toledo v. 
Jenkins, 54 N.E.2d 656, 143 Ohio St. 
141. 

(2) Although statute relating to 
exemption of public property used 
for public purpose is general and can 
be applied to real or personal prop¬ 
erty, such statute was passed pursu¬ 
ant to constitutional provision relat¬ 
ing to exemption from taxation and 
is no broader than such constitutional 
provision —Zangerle v City of Cleve¬ 
land, Division of Municipal Transp., 
61 N.E.2d 720, 146 Ohio St. 847. 
Personal property 

The constitutional provision that 
“property" of governmental units 
shall bs exempt from taxation covers 
personal as well as real property.— 
Puget Sound Power & Light Co. v. 
Cowlitz County, 234 P.2d 606, 38 
Wash 2d 907. 

44. Tenn.—Cumberland University 
v Goliad ay, 274 S W. 536, 162 Tenn. 
82. 

61 C.J. p 417 note 81. 

45. Ark.—Bonner v. St Francis 
Levee Dist., 92 S.W. 1124* 77 Ark. 
819. 

61 C.J. p 418 note 86. 

46. Mass.—Boston Fish Market 
Corp. v. Boston, U2 N.B. ,610, 884 
Mass. 81. 

'61 C J. p 418 not. SI. 
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terms, is made subject to tax. 47 Ordinarily, in order 
to be exempt from taxation as public property, the 
property must be publicly owned, 48 and title must 
be vested in the state, a subordinate political sub¬ 
division, or public corporation, 48 or the title must 
be held in trust exclusively for the benefit of the 
state or a subordinate political division or corpora¬ 


tion ; 50 but it has been held that an exemption of 
public property is not confined to propery owned by 
the public, 81 and that property dedicated to a pub¬ 
lic use is public property within a provision ex¬ 
empting public property from taxation, although the 
title is not in the public. 62 An exemption of public 
property from taxation does not extend to property 


47. Ga.—Sheffield v. Blakely Dis¬ 
pensary Com'rs, S6 8 E. 302, 111 
Ga. 1. 

Iowa.—Appeal of City of Dubuque 
Bridge Commission, 6 NW2d 334, 
232 Iowa 112, certiorari denied City 
of Dubuque Bridge Commission v. 
Board of Review for City of Du¬ 
buque. 63 S.Ct. 259, 31? U S 686, 87 
L.Ed. 549. 

48. Ky —Inter-County Rural Elec¬ 
tric Co-op Corp. v Reeves, 171 8. 
W 2d 978, 294 Ky 458 

61 CJ p 417 note 84. 

One devoting Me lands to use pro- 
moting public good does not thereby 
invest them with character of “public 
lands" wholly or partially exempt 
from taxation.—Clearfield Bitumin¬ 
ous Coal Corp v Thomas, 9 A-2d 727, 
336 Pa. 572, 126 A.L R. 716 

Property owned by nonprofit corpo¬ 
ration organised and operated under 
Rural Electric Cooperative Act is not 
"public property used for public pur¬ 
poses," within constitutional provi¬ 
sion exempting public property used 
for public purposes from taxation — 
Inter-County Rural Electric Co-op 
Corp. v. Reeves, 171 SW.2d 978, 294 
Ky. 455. 

Property to beoome city property 
Exaction of franchise tax from 
realty corporation whose income was 
devoted exclusively to eleemosynary 
corporation pursuant to plan by 
which city of New Orleans was 
eventually to acquire all stock of 
realty corporation and corporation 
was to be dissolved and its real es¬ 
tate was to be transferred to 
eleemosynary corporation would not 
violate constitutional provision ex¬ 
empting “public property" from tax¬ 
ation, since city was not record own¬ 
er of corporation.—State v. Franklin- 
Liberty Realty Co, App., 200 So. 189, 
affirmed 5 So 2d 329, 198 La. 1043. 
Bubstaaoe, not form 

In determining whether property 
is exempt from taxation as public 
property, court will always look for 
ahd make a determination as to who 
is real beneficial owner of property 
and will look to substance rather 
than to form.—State ex rel Wiscon¬ 
sin University Bldg. Corp. v. Bareis, 
44 NW.2d 259, 257 Wis. 497. 
Fr o pecty of authority 
Although state school building au¬ 
thority is empowered to own and use 
properties for public school purpos¬ 
es, it Is, nevertheless, owner of that 


property, and the authority is not 
the state or a part of the state or an 
agency of the state, and, therefore, 
the property exempt is not public 
property as contemplated by the con¬ 
stitution, and the fact that property 
is devoted exclusively to public pur¬ 
poses would not make it public prop¬ 
erty and authorize legislature to ex¬ 
empt it from taxation.—Sheffield v. 
State School Bldg Authority, 68 S E 
2d 590, 208 Ga. 575. 

49. Ga —-Culbreth v. Southwest 

Georgia Regional Housing Author¬ 
ity, 33 S E 2d 684, 199 Ga. 183— 
Williamson v. Housing Authority, 
etc., of Augusta, 199 SE 43, 186 
Ga 673. 

Ky—Kesselring v Bonnycastle Club, 
186 S W.2d 402, 299 Ky. 585 
Ohio —Toungstown Metropolitan 
Housing Authority v. Evatt, 56 N 
E 2d 122, 143 Ohio St 268—Dayton 
Metropolitan Housing Authority v 
Evatt, 53 N E 2d 896, 143 Ohio St. 
10, 152 A LR. 223. 

Property owned and held by coun¬ 
ties, cities, and towns is “public prop¬ 
erty," subject to taxation or exemp¬ 
tion, according to the conditions or 
circumstances prescribed by the con¬ 
stitution and laws of the state—City 
of Abilene v State, Tex Clv.App., 113 
S W 2d 631, error dismissed. 

5a Ga—Culbreth v. Southwest 

Georgia Regional Housing Author¬ 
ity, 33 S EL 2d 684, 199 Ga. 183— 
Williamson v. Housing Authority, 
etc, of Augusta, 199 8 E. 43, 186 
Ga. 673. 

Ohio—Dayton Metropolitan Housing 
Authority v. Evatt. 63 N E 2d 896, 
143 Ohio St. 10. 152 ALR 223. 
Beneficial interest exclusive of in¬ 
terest# of nonexempt pereone 
Property cannot be held exempt 
from taxation as property owned by 
“state," unless fee la vested in state 
or beneficial interest of state is ex¬ 
clusive of equities of nonexempt per¬ 
sons—Security Savings & Trust Co 
v. Lane County, 53 P.2d 33, 152 Or 
108. 

51. Minn.—State v. Browning, 255 
N.W 254, 192 Minn. 25. 

Mere access to, use of, or patron¬ 
age by public of, property is not only 
test of exemption.—State v. Brown¬ 
ing, supra. 

58. La.—Warren County, Miss. v. 
Hester, 54 So.2d 12, 219 La. 763, 
certiorari denied 72 S.Ct. 167, 342 
U.S. 877, 96 L.Bd 669. 
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Trust for us# by public 

Constitutional provision exempting 
from taxation public property used 
exclusively for a public purpose uses 
the term “property" in a sense broad 
enough to cover an equitable Interest 
of the public in property, legal title 
to which may be vested in individuals 
or a corporation as trustee for bene¬ 
ficial use by the public.—City of 
Greenville, Miss, v Miller, D C Ark , 
47 F Supp. 344, reversed on other 
grounds, C.C.A., 138 F.2d 712. 

Toll bridge 

(1) Where county located in Mis¬ 
sissippi was employing a substantial 
part of revenues it derived from toll 
bridge owned by such county, three 
fourths of which bridge was located 
in Louisiana, to liquidate its obliga¬ 
tion incurred in purchasing bridge, 
and such county only intended in fu¬ 
ture to make bridge free of toll on 
pleasure vehicles using bridge, such 
bridge was not dedicated to public 
use and, therefore, was not “public 
property" within provision of Louisi¬ 
ana constitution exempting from tax¬ 
ation all public property; nor is it 
exempt as against contention that 
Mississippi county which owns bridge 
is performing essential public func¬ 
tions, and that such county, there¬ 
fore, has right to such tax exemp¬ 
tion, which right assertedly stemmed 
from its reliance on act of congress 
authorizing construction of bridge 
and on Mississippi and Louisiana leg¬ 
islation authorizing their own sub¬ 
divisions to purchase bridge, which 
assertedly was a compact between 
the states.—Warren County, Miss. v. 
Hester, 54 So.2d 12, 219 La. 763, cer¬ 
tiorari denied 72 S.Ct. 167, 342 US 
877, 96 LEd 659. 

(2) Where toll bridge was built 
across Mississippi River by Green¬ 
ville, Mississippi, under act of Con¬ 
gress and the collection of tolls was 
to defray costs of maintenance and 
provide a sinking fund for amortiza¬ 
tion of cost of construction, after 
which bridge should be toll free, por¬ 
tion of bridge in Arkansas which was 
used as a part of national highway 
system was "public property used 
exclusively for a public purpose" 
within meaning of Arkansas consti¬ 
tutional provision exempting such 
property from taxation.—City of 
Greenville, Miss., ▼. Miller, D.C.Ark„ 
47 F.Supp. 844, reversed on other 
grounds,. C.C.A., 185 F.2d 712. 
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owned by another state or a governmental sub¬ 
division thereof, 68 but the property of another coun¬ 
try has been held to be within the exemption. 64 

Under some provisions, property is exempt from 
taxation if it is publicly owned, regardless of its 
use; 56 but public ownership of the property and 
its use for a public purpose must both be established 
where the constitution or statute makes both essen¬ 
tial to the existence of an exemption. 66 The use 
must be a present public use and not merely a 
future intended use, 67 unless the rule that property 
shall be assessed as of the date of the assessment 
according to actual equitable rights requires the 
determination of the character of the use to be 
based on future and not on present conditions. 68 


While it has been held that the question of use for 
public purposes turns on whether the property is 
used for governmental or proprietary purposes, 6 ^ 
it has also been held that die test is whether the 
property is being used for the health, welfare, and 
comfort of the public 60 and that use for govern¬ 
mental purposes is not essential. 61 

A use for a public purpose has been held to be 
a use by the public, open to all on an equal basis to 
such extent as the property permits, or a use by 
a public or quasi-public agency on behalf of the 
public. 62 The fact that revenue is incidentally de¬ 
rived from the use of the property does not prevent 
its use being for public purposes ; 63 but a proprie- 


53. La —Warren County, Miss v. 

Hester, 64 So 2d 12, 219 La. 763, 

certiorari denied 72 S Ct. 167, 342 

U.fl. 877, 96 L.Ed. 659 
Minn.—State v. City of Hudson, 42 

N.W.2d 646, 231 Minn. 127. 

61 C.J p 420 note 98. 

Interstate bridge 

(1) A toll bridge located partly In 
the state of Minnesota and partly In 
the state of Wisconsin and owned 
and operated by the City of Hudson, 
a Wisconsin municipality, was not 
“public property used exclusively for 
any public purpose" within meaning 
of the Minnesota constitution ex¬ 
empting such property from taxa¬ 
tion, and, hence, state of Minnesota 
could impose a personal property tax 
on portion of bridge located in Min¬ 
nesota.—State ▼. City of Hudson, su¬ 
pra. 

(2) A toll bridge which spans the 
Mississippi River between Vicksburg, 
Mississippi, and Town of Delta, Lou¬ 
isiana. is not “public property" with¬ 
in provision of Louisiana Constitu¬ 
tion exempting from taxation all 
public property, notwithstanding the 
bridge was owned by a county, since 
such county was a county located in 
a sister state and not in Louisiana.— 
Warren County, Miss. v. Hester, 54 
So 2d 12, 219 La. 763, certiorari de¬ 
nied 72 SCt 187, 342 US. 877, 96 L. 
Ed. 659. 

(8) Fact that a toll bridge across 
the Mississippi River was built by a 
city exercising governmental func¬ 
tions pursuant to authority from 
state legislature of Mississippi was 
not controlling in determining wheth¬ 
er that portion of the bridge within 
the state of Arkansas was Subject to 
taxation by Arkansas and its political 
subdivisions under Arkansas consti¬ 
tutional provision exempting from 
taxation public property used exclu¬ 
sively for a public purpose.—City of 
Greenville, Miss., v. Miller, DC.Ark., 
47 F Supp. 844, reversed on other 
grounds, C.C.A, 138 F.2d 712. 


54. Ky—French Republic v. Board 
of Supervisors of Jefferson County, 
252 B W 124, 200 Ky. 18. 

61 C.J. P 418 note 46. 

55. Mont.—Colwell v. City of Great 
Falls, 167 P 2d 1013, 117 Mont 126 

S D.—Egan Independent Consol 
School Dist. No. 1 of Moody Coun¬ 
ty v. Minnehaha County, 270 N.W. 
627, 65 SD 32, 108 AL R. 572. 

61 C.J p 417 note 33. 

Source of revenue 

“Revenue" within constitutional 
provision exempting public property 
from taxation unless it becomes a 
source of “revenue" means net reve¬ 
nue —Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.E.2d 732, 
176 Va. 426. 

56. N.J.—Teaneck Tp. v. Division of 
Tax Appeals in Dept, of Taxation & 
Finance, 76 A 2d 823, 10 N.J. Super. 
171. 

Ohio—City of Dayton v. Haines, 102 
N.E 2d 590, 156 Ohio St 366—Zan- 
gerle v. City of Cleveland, Division 
of Municipal Transp., 61 N E 2d 
720, 145 Ohio fit 347—Federal Pub¬ 
lic Housing Authority v. Gucken- 
berger, 56 N E 2d 265, 148 Ohio St. 
251, reversed on other grounds City 
of Cleveland v. U. S. 65 S Ct. 280, 
328 US 329, 89 L.Ed. 274—Colum- 
i bus Metropolitan Housing Author¬ 
ity v. Thatcher. 42 N E 2d 487, 140 
Ohio St. 38—Application of City of 
Marion, B.T.A, 68 N.E 2d 391—Ap¬ 
plication of Board of Com’rs of 
Trumbull County, 17 Ohio Supp. 
192—Application of Board of 
Com’rs of Trumbull County, 16 
Ohio Supp. 125—Application of U. 
8. Housing Authority, 11 Ohio 
Supp. 9. 

61 C.J. p 417 note 32. 

U»e by leases 

The use of property for a public 
purpose or for a particular purpose of 
a publle nature, where made by con¬ 
stitution or statute the condition 
precedent to exemption from taxa¬ 
tion, must be & public uee by the 
owner, and not merely by his lessee. I 
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—Spohn v. Stark, 160 N.E. 787, 197 
Ind 299 

Exemption regardless of use invalid 

■Statute exempting public property 
regardless of its use is Invalid in so 
far as it purports to exempt property 
not used for public purposes 
Ohio—City of Cleveland v. Board of 
Tax Appeals, 91 NE 2d 480. 153 
Ohio St 97. 

Tex —City of Abilene v. State. Civ 
App, 113 S W 2d 631, error dismiss¬ 
ed. i 

57. Mich—Rural Agr School Dist 
No. 1, Grosse Pointe Tp., Wayne 
County, v. Blondell, 232 N.W. 377, 
251 Mich 525. 

58. Ill.—People v. City of fit Louis, 
126 NE 529, 291 111. 600. 

59. Pa—Commonwealth v Dauphin. 
County, 6 A.2d 870, 835 Pa. 177. 

Public purposes; public use 

Under constitutional provision ex¬ 
empting from taxation public prop¬ 
erty used for “public purposes," test 
Is whether property is devoted to a 
public use—U. S v. 120,000 Acres of 
Land, D.C.Tex, 50 F.Supp. 754. 

SO. Tex.—A ft M. Consolidated In¬ 
dependent School Dist. v. City of 
Bryan, 184 S.W.2d 914, 143 Tex. 
348. 

61. Tex.—Lower Colorado River Au¬ 
thority v. Chemical Bank ft Trust 
Co, 190 SW.2d 48, 144 Tex 326- 
City of Bryan v. A. ft M. Consoli¬ 
dated Independent School Dist, 
Civ.App., 179 S W.2d 987, affirmed 
184 S.W.2d 914, 143 Tex. 348. 

62. Ohio.—City of Cleveland v. 
Board of Tax Appeals, 91 N.E 2d 
480, 153 Ohio St. 97—Dayton Met¬ 
ropolitan Housing Authority v. 

* Evatt, 53 NE 2d 896, 143 Ohio St. 
10, 152 AL.R. 228. 

63. N J.—Hackettstown v. Conover, 
42 A 838, 68 N.J.Law 191. 

Ohio.—City of Cleveland v Board of 
Tax Appeals, 91 N.E 2d 480, 158 
Ohio St 97, 
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tary operation cannot be considered a public use, 64 
and, where pecuniary profit to the owner is to him 
the substantial element in its use, the property is 
not exempt as property devoted to a public use, 
even though there is a use by the public in¬ 
volved. 65 Property used in the operation of a 
public utility has been held to be used for a public 
use. 66 The fact that the use of the property is in 
the public interest or for the public benefit does 
not necessarily mean that the use is a public use. 67 
A use may retain its public character, even though 
the purpose of the use is attained through private 66 
or quasi-public agencies. 69 Under some provisions, 
in order to be within the exemption, the property 
must be used exclusively for public purposes 70 but, 
under other provisions, exclusive public use is not 
required. 71 Property is exclusively used for a 


public purpose within the meaning of the exemption 
requirements if the primary and substantial use is 
for public purposes, an incidental and occasional 
use for private purposes not depriving the property 
of its public character. 72 

Taxes assessed prior to acquisition. Taxes levied 
on private property and not paid have been held not 
to be a charge on the property subsequent to its 
acquisition by the state 73 city, 74 or governmental 
agency, 75 but there are also decisions to the con¬ 
trary. 76 The rule exempting property acquired by 
the state or city from any further liability for taxes 
assessed prior to the acquisition applies to lands 
acquired by condemnation proceedings 77 or by mort¬ 
gage foreclosure, or a deed in lieu of foreclosure, 76 
subject to the modification that the tax lien is not 


I>ea*« for private nee 

Pa.—Commonwealth v. Dauphin 

County. 6 A 2d 870, 335 Pa, 177- 
Commonwealth v. Northumberland 
County, Com.Pl., 16 Northumb.Leg. 
J. 393. 

64. Ohio —City of Cleveland v 
Board of Tax Appeals, 91 N E 2d 
480, 153 Ohio St 97 

Property rented for commercial or 
private nee is not within the exemp¬ 
tion—Division of Conservation and 
Natural Resources v Board of Tax 
Appeals, 77 N E 2d 242, 149 Ohio St 
33—In re Columbus Metropolitan 
Housing Authority, 8 Ohio Supp 1, 
affirmed Columbus Metropolitan 
Housing Authority v. Thatcher, 42 N 
E 2d 437, 140 Ohio St 38 
Bent need for oharitable purposes 
Farm, devised to township trustees 
in trust for purpose of providing a 
home for aged and destitute people 
of township or specified other un¬ 
fortunates, which farm was rented 
and the income therefrom used for 
charitable purposes, was not exempt 
from taxation as “public property 
used for a public purpose.”—Burns 
v. Glander, 64 N.E.2d 678, 146 Ohio 
St. 198. 

65 . Hawaii.—In re Taxes Waiahole 
Water Co., 21 Hawaii 679 

N.J.—Public Service Ry. Co v Board 
of Equalization of Taxes, 78 A. 8, 
80 N.J.Law 533. 

66 . Ohio.—City of Toledo v. Jenkins, 
54 N.E.2d 656, 143 Ohio St. 141. 

AH property 

It is not essential to exemption 
from taxation under constitutional 
and statutory provisions exempting 
from taxation public property used 
“exclusively for any public purpose" 
that all the property that is part of 
the utility unit be used for publlo 
purposes.—City of Toledo v. Jenkins, 
supra. 

67 . Ohio.—City of Cleveland v. 
Board of Tax Appeals, 91 N.E 2d 


480, 153 Ohio St 97—In re Colum¬ 
bus Metropolitan Housing Author¬ 
ity, 8 Ohio Supp 1, affirmed Colum¬ 
bus Metropolitan Housing Author¬ 
ity v Thatcher, 42 NE.2d 437, 140 
Ohio St. 38. 

68. Wis—Loomis v. Callahan, 220 
N W. 816, 196 Wis. 518. 

69. La—Martin v Louisiana Cen¬ 
tral Lumber Co., 90 So 553, 150 
La, 157. 

70. Ohio—Federal Public Housing 
Authority v. Guckenberger, 55 N. 
E 2d 265, 143 Ohio St. 251, reversed 
on other grounds City of Cleveland 
v U S, 65 SCt. 280, 323 US 329, 
89 L Ed 274—Pfeiffer v Jenkins, 
46 N E 2d 767, 141 Ohio St. 66—Co¬ 
lumbus Metropolitan Housing Au¬ 
thority v Thatcher, 42 N E 2d 437, 
14 0 Ohio St 38—Application of 
City of Marion, B T A , 68 N E 2d 
391 

71. Tex —State v. City of Beaumont, 
Civ.App , 161 S W 2d 344—City of 
Abilene v. State, Civ App, 113 S 
W 2d 631, error dismissed. 

72 . Ill. — People v Sanitary District 
of Chicago, 138 NE 209. 307 Ill 
24 

61 C.J p 418 note 41. 

73. Idaho—State v Minidoka Coun¬ 
ty, 298 P. 366, 50 Idaho 419. 

Ky—Corpus Juris quoted la City of 
Harlan v. Blair, 64 S.W 2d 434, 435, 
251 Ky. 51 

Pa —Commonwealth v. Lycoming 

County, 60 Pa.Dist. A Co. 121. 

61 C.J P 418 note 48 
As long as the right to red##m ex¬ 
ists, the tax lien is merely suspend¬ 
ed and revives on redemption, and 
not until the state has become abso¬ 
lute owner through delivery of the 
sheriff's deed are prior tax liens can¬ 
celed.—State v. Minidoka County, 298 
P. 366, 50 Idaho 419. 

Public trust 

Statute providing for cancellation 

473 


of tax or assessment liens on prop¬ 
erty acquired by state or subdivision 
thereof allows cancellation only in 
favor of such public corporations or 
agencies as have caused property to 
be Impressed with public trust —La 
Mesa, Lemon Grove & Spring Valley 
Irr Dist v Hornbeck, 17 P 2d 143, 
216 Cal 730, followed in Palo Verde 
Irr. Dist v. Jamison, 17 P 2d 147, 216 
Cal. 740. 

74. Ky —Corpus Juris quoted in 

City of Harlan v Blair, 64 S W 2d 
434, 436, 251 Ky. 51. 

Strict publlo us# 

Where land is taken by eminent 
domain proceedings strictly for a 
public use, distinguished from a 
quasi-public use. it is discharged 
from hens thereon for unpaid taxes. 
—Gasaway v City of Seattle, 100 P 
991, 52 Wash 444, 21 LRA.NS., 68. 

75. Mo —State ex rel. City of St 
Louis v Baumann, 163 S.W.2d 31, 
348 Mo 164 

76. Neb—Madison County v. School 
Dist No 2 of Madison County, 27 
N W 2d 172, 148 Neb. 218 

Utah.—State v. Duchesne County, 85 
P 2d 860, 96 Utah 482. 

Wis—In re Wausau Inv. Co., 158 N. 

W. 81, 163 Wis. 283. 

Relation, baok 

Legislature may not override con¬ 
stitutional exemption of property of 
governmental units from taxation by 
lien laws providing that tax, when 
levied relates back; nor may courts 
override it by holding that tax lien 
attached at time of assessment.— 
Puget Sound Power A Light Co. v. 
Cowlitz County, 234 P.2d 506. 88 
Wash 2d 907. 

77. Wash.—Gasaway v. City of Seat¬ 
tle. 100 P. 991. 52 Wash. 444, 21 
L.R.A..N.S., 68. 

78. Idaho.—State ex rel. Langley v. 
Canyon County, 181 P.2d 196, 67 
Idaho 866. 

61 C.J. p 418 note 58. 
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canceled until the owner's right to redeem is fore¬ 
closed. 79 Cancellation of a tax lien on land sub¬ 
sequently acquired by the state will not defeat the 
rights of a county under a tax certificate which it 
holds where the statute specifically so provides. 80 

§ 252. — Property of United States 

State eonstitutional provisions and statutes may ex¬ 
empt property of the United States from taxation. 

Since, as discussed supra § 198, under the federal 
Constitution, the property of the United States is 
not ordinarily subject to taxation by the states, this 
immunity has been recognized by a number of state 
constitutional provisions and statutes declaring such 


property exempt, 81 and fixing fhe date on which the 
status of the property with respebt to ownership hy 
the United States is to be determined. 82 The ex¬ 
emption extends to property owned by the United 
States either in its proprietary or governmental 
capacity, 88 and to the timber standing on land 
owned by the United States until such time as title 
thereto passes to the purchaser under the contract 
of sale. 84 

The exemption may apply without regard to the 
use of the property, 86 but, under some statutes, the 
exemption is limited to property used for public 
purposes. 86 In order that this exemption may ap¬ 
ply the property must be owned by the United 
States, 87 but it has been held that it is sufficient if 


79. Idaho—State v Minidoka Coun¬ 
ty. 298 P 366, 60 Idaho 419. 

80. ND—State v. Burleigh County, 
212 NW. 217, 66 ND 1. 

81. US.-U. S. v. 160.29 Acres of 
Land, More or Less, in Milwaukee 
County, Wis., C.CAWis., 136 F.2d 
878—U S v 120,000 Acres of Land, 
DC Tex., 60 FSupp 754—U. S. v. 
Power County, D.CLIdaho, 21 F. 
Supp. 684. 

Fla.—Riverside Military Academy v. 

Watkins, 19 So 2d 870, 165 Fla 283. 
Miss.—Craig v. Ingalls Shipbuilding 
Corp, 5 So 2d 676. 192 Miss 254 
Mont —Colwell v. City of Great Falls, 
167 P 2d 1013, 117 Mont 126. 

N.Y.—Simonelli v. City of New York, 
96 N Y S 2d 316, 276 App Div 405, 
motion denied 96 N Y S 2d 907, 276 
App Div. 1011, affirmed 95 N.B.2d 
626, 301 NY 762 

Wis—State ex rel. R. F C. v. San- 
lader, 27 N W 2d 447, 250 Wis 481. 
61 C.J. p 418 note 58. 

Statute construed In light of consti¬ 
tutional provision 
The statute providing that realty 
or personalty belonging exclusively 
to the United States shall be exempt 
from taxation must be read in the 
light of the constitutional provision 
that general laws may be passed to 
exempt public property used exclu¬ 
sively for any public purpose, the 
statute is valid and authorizes the 
exemption only of public property 
used exclusively for any public pur¬ 
pose.—Columbus Metropolitan Hous¬ 
ing Authority v Thatcher, 42 N.B.2d 
437, 140 Ohio St 38. 

88. U.S.—U. S. v City of Hoboken, 
D.C N.J., 29 F.2d 882. 
statute relieving owner of tax 
Statute exempting certain land 
from specified taxes when federal 
government acquires \ possession 
thereof and subsequently acquires ti¬ 
tle wap enacted to protect owner 
against having to pay taxes on prop¬ 
erty over which he has lost posses¬ 
sion in a proceeding which ultimately 
will result In loss of title to property. 


—State of Texas v Moody’s Estate, 
C.C A Tex, 156 F 2d 698. 

83. U.S—U. S. v. City of Hoboken, 
DC.N.J., 29 F.2d 932. 

“■zclnslvely” 

Under statute providing exemp¬ 
tion from state taxation of all ma¬ 
chinery and property owned exclu¬ 
sively by United States, the term 
"exclusive’' is not a word of art in 
connection with estates in real prop¬ 
erty—State ex rel R F C. v San- 
lader, 27 N W 2d 447, 250 Wis. 481 
Trust for Indians 

Where trust patents allotting land 
to adult mixed-blood Chippewa In¬ 
dians in the White Earth Indian Res¬ 
ervation in Minnesota provided that 
the land was held In trust by the 
United States for the Indians for a 
j period of twenty-five years and that 
I at the expiration of such period the 
United States would convey the land 
to the Indians In fee discharged of 
the trust and free of all incumbranc¬ 
es and that the president of the Unit¬ 
ed States could in his discretion ex¬ 
tend the trust period, and the restric¬ 
tions as to sale, incumbrance, or tax¬ 
ation were removed by the enactment 
of the Clapp Amendment prior to 
promulgation of executive orders 
purporting to extend the trust peri¬ 
od, such lands were exempt from tax¬ 
ation for a period of twenty-fRre 
years from the date of the patents 
and no longer—U S. v. Spaeth, D.C. 
Minn., 24 F.Supp 466. 

84. Idaho.—Winton Lumber Co. v. 
Shoshone County, 294 P. 629, 50 
Idaho 130. 

8ft. Ala.—Ken Realty Co. v. State, 
26 So 2d 675, 247 Ala. 610, 166 A.L. 

. R 688. 

FUL-r-Banoroft Inv. Corp. v. City of 
Jacksonville, 27 So.2d 162, 167 Fla. 
646. / j 

Mont.—Colwell v. City of Great Falls, I 
167 P.2d 1013, 117 Mont. 126. 

Ohio.— Corpus Juris cited In. U. 8. v, 
Hoard of Ta* Appeals, 61 N.E,2d 
481, 488, 14$ Ohio St. 267. 
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Leased property 

Machinery and equipment owned 
by United States but leased to a 
third person with option to purchase 
at termination of lease were "owned 
exclusively by the United States" 
within statute exempting such prop¬ 
erty from state taxation —State ex 
rel. R. F C v Sanlader, 27 N.W.2d 
447, 250 Wis. 481. 

86. N J —Jamouneau v Division of 
Tax Appeals, 66 A 2d 684, 2 NJ 
325. 

Ohio—Application of U S Housing 
Authority, 11 Ohio Supp. 9. 

Property acquired by foreclosure 

Apartment buildings which were 
acquired by the Federal Housing Ad¬ 
ministrator after foreclosure and 
were not open to the public were not 
"public buildings'* within statute ex¬ 
empting from taxation public build¬ 
ings with their furniture and equip¬ 
ment belonging to the United States, 
and hence personalty used in such 
apartment buildings was taxable, 
“public buildings’* meaning a place 
open to the public and used for ti,ins- 
action of a public or quasi-public 
business such as a schoolhouse, 
courthouse, etc.—State ex rel. Fergu¬ 
son v Donnell, 163 S W.2d 940, 349 
Mo 975. 

Use pending disposal 

The use of property of the United 
States for private purposes pending 
its disposal by the United States did 
not necessarily effect the withdrawal 
of the tax immunity of the United 
States under state statute exempting 
from taxation property owned by 
United States and used by It for es¬ 
sential governmental functions.— 
City of Springfield v. U. S.. CCA. 
Mass., 99 F.2d 860, certiorari denied 
59 StCt. 692, 806 U.S. 650, 88 L.Bd. 
1049. 

87. Iowa*—Appeal of City of Du¬ 
buque Bridge Commission, 6 N.W. 
2d 334, 232 Iowa 112, certiorari de¬ 
nied City of Dubuque Bridge Com¬ 
mission v. Board of Review for 
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the United States is the equitable owner, 88 Under 
a state statute merging all lesser estates in land in 
the fee for the purposes of taxation, when the legal 
title to real estate is in the United States, all estates 
or interests therein, less than the fee, are exempt 
from taxation, 88 as, for example, the interest of a 
purchaser of such land ; 90 but it has been held that, 
where the United States holds title only as security 
for the payment of the purchase price, it is no 
longer the owner and the property is not exempt 
from taxation. 91 Property leased to the United 
States is not exempt from taxation as against the 
owner. 92 


Since, as discussed supra § 199, property of the 
United States may be taxed by a state where con¬ 
gress consents, the state is not bound to exempt 
such property from taxation. 98 

§ 253. -Property of State or County 

State or county property may be exempt from taxa¬ 
tion by reason of constitutional or statutory provision. 

In some states, the exemption of state property 
from taxation rests on constitutional and statutory 
provisions, 94 and the exemption from taxation ex- 


City of Dubuaue. 63 S.Ct. 259, 317 

US. 686, 87 L Ed 549 
N M —Church of the Holy Faith v. 

State Tax Commission, 48 P 2d 777, 

39 NM 403 

Property in custody of United States 

(1) State taxes assessed against 
distillery in custody of United States 
in condemnation suit were not inval¬ 
id, where property was subsequently 
released on execution of bond under 
stipulation made before final judg¬ 
ment of condemnation, since United 
States never became actual owner — 
State ex rel. Koeln v. Motlow, 76 S 
W.2d 417, 336 Mo 40, affirmed Mot- 
low v. State of Missouri ex rel Koeln, 
55 SCt 661, 295 US 97, 79 L Ed 
1327, rehearing denied 55 SCt. 912, 
295 U S 769, 79 L Ed. 1709. 

(2) Where federal government by 
eminent domain acquired temporary 
use of hotel for stated term of years 
to house Women's Army Corps dur¬ 
ing war emergency, title did not vest 
in United States so as to exempt ho¬ 
tel from state taxation during period 
of use by government —National Inv. 
Co v Harrison. 26 N W 2d 338, 238 
Iowa 197—Boss v. Polk County, 19 
N.W 2d 225, 236 Iowa 384. 

(3) The statute exempting from 
taxation property held and used for 
“armory or military purposes" ap¬ 
plies only to property used by state 
Militia or National Guard and was 
not applicable to exempt from taxa¬ 
tion a hotel during period of its use 
by federal government to house 
Women’s Army Corps during war 
emergency.—National Inv. Co. v. 
Harrison, supra. 

88. Mont—Calvin v Custer County, 

107 P 2d 134, 111 Mont 162. 

Possession under contract to pur¬ 
chase 

(1) Property Is exempt where the 
United states takes possession un- j 
der a contract to purchase.—Calvin 
v. Custer County, supra. 

(2) In determining whether con¬ 
tract tg sell realty was enforceable 
against the United States, as affect¬ 
ing ownership of the land for pur¬ 
poses of taxation before formal con¬ 


veyance, court must treat the Unit¬ 
ed States as if it were a private per¬ 
son or corporation, amenable to suit, 
and fact that United States could 
not be sued without its consent was 
immaterial.—Calvin v. Custer Coun¬ 
ty, supra. 

89. U S.—Pacific Spruce Corpora¬ 
tion v Lincoln County, Or., D.C, 21 
F.2d 586, affirmed, C C.A., 26 F.2d 
435. 

9a US —Pacific Spruce Corpora¬ 
tion v. Lincoln County, Or., supra 

91. Cal—Elsley v. Mohan, 192 P 2d 
6, 31 Cal 2d 687. 

Fla—Bancroft Inv. Corp v City of 
Jacksonville, 27 So 2d 162, 157 Fla 
546. 

92. U S —State of Texas v Moody's 
Estate, CC.A.Tex., 156 F 2d 698 

93. Wash—Boeing Aircraft Co. v j 
Reconstruction Finance Corp, 171 
P 2d 838, 25 Wash 2d 652, appeal I 
dismissed 67 S.Ct 972, 330 U S 803, 
91 LEd 1262. 

94. Cal —Laguna Beach County Wa¬ 
ter Diet v. Orange County, 87 P. 
2d 46, 80 Cal.App 2d 740, 

Idaho.—Robb v. Nielson, 229 P 2d 
981, 71 Idaho 222—State v Minido¬ 
ka County, 298 P. 366, 50 Idaho 
419 

S D —Egan Independent Consol 

School Dist. No. 1 of Moody County 
v Minnehaha County, 270 N.W. 527, 
66 SD 32, 108 A L R. 572. 

61 C.J. p 418 note 65 
No room for ooustmctioa 

The constitutional provision that 
property belonging to the state shall 
be exempt from taxation is so clear 
and unambiguous that there Is no 
room for judicial construction — 
Town of Weaverville v. Hobbs, 194 S 
B. 8CO. 212 NC. 684. 

The legislature may act waive the 
constitutional exemption from taxa¬ 
tion of public property and voluntar¬ 
ily pay taxes thereon; the statute 
with respect to payments in lieu of 
taxes on lands owned by the fish and 
game department indirectly provides 
for the taxation of state lands by au¬ 
thorising payments accomplishing 
the same result as taxation and is 
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void because of conflict with the con¬ 
stitutional provision providing that 
public property shall be exempt from 
taxation—Robb v. Nielson, 229 P.2d 
981, 71 Idaho 222. 

Theory of exemption. 

The theory on which lands of state 
are exempted from state and munici¬ 
pal taxes is that they are held and 
used for municipal, educational, sci¬ 
entific, literary, religious, or charita¬ 
ble purposes—Bancroft Inv Corp v 
City of Jacksonville, 27 So 2d 162, 157 
Fla. 546. 

Manner of acquisition 

The source of property employed 
by state for a public purpose, within 
statute exempting from taxation 
state property used exclusively for 
public purposes, does not affect na¬ 
ture of the property, since the public 
is beneficiary regardless of how prop¬ 
erty was acquired —State ex rel. 
Beeler v City of Nashville, 157 S W. 
2d 839, 178 Tenn. 844. 

Personal property 

Under statute, all personal proper¬ 
ty belonging exclusively to state is 
exempt from taxation—State ex rel 
Williams v. Glander, 74 N E 2d 82, 
148 Ohio St 188, certiorari denied 68 
SCt 157, 332 U.S 817, 92 LEd 394. 
Bridge 

(1) The statute exempting from 
taxes a bridge offered to the state 
highway commission and accepted by 
it was complied with by the agree¬ 
ment for the transfer of bridge 
across river to the state, since the 
commission acts merely as an agent 
of the state in accepting the offer — 
City of Dubuque v Meuser, 81 NW. 
2d 882, 239 Iowa 446. 

(2) Written agreement between 
the bridge commission and state for 
transfer to state of that portion of 
bridge located in state and statute 
accepting the transfer contemplate 
that before the state accepts title to 
the bridge, all outstanding indebted¬ 
ness against it should have been paid 
and that the exemption of taxes 
should accrue on making of the 
agreement and not on acquisition of 
title by the state.—City of Dubuque 
v. MeuBer, supra. 
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empts from county taxes but 5t has been held 
that assessments for local improvements are not 
“taxes” within the exemption.* 6 Under some pro¬ 
visions state-owned property is exempt from taxa¬ 
tion regardless of its use, 97 and whether it is held 
in a governmental or proprietary capacity; 98 but 
under others, state property is exempt from taxa¬ 
tion only if used for public purposes." A statute 
exempting state-owned property from taxation is 


to be construed in the light of the constitutional 
provision authorizing tax exemptions, 1 and, where 
the constitution permits the exemption of public 
property used for public purposes, the statute will 
be construed as limited to state-owned property used 
for public purposes. 2 Property held by the state as 
trustee for the benefit of others is not exempt as 
state property. 3 


(3) An existing bridge acquired by 
bridge commission for use until com¬ 
pletion of new bridge, whereupon old 
bridge would be destroyed and new 
bridge might or might not be ac¬ 
cepted by the state, was not exempt 
from state taxation on theory that 
state was the “beneficial owner” of 
the old bridge.—Appeal of City of 
Dubuque Bridge Commission. 6 N W. 
2d 334, 232 Iowa 112, certiorari de¬ 
nied City of Dubuque Bridge Commis¬ 
sion y. Board of Review for City of 
Dubuque, 63 S.Ct. 269, 317 U.S. 686, 87 
L.Ed. 549. 

Baserv&tlon of powers 

Lessee of land which state had 
granted to a university with reserva¬ 
tion of certain powers could not es¬ 
cape local taxation on ground that ti¬ 
tle to land was in state, where grant 
provided that lessees of land should 
enjoy all rights and privileges which 
they would be entitled to if they held 
land in fee simple.—Du Bois v Bak¬ 
er, 8 NE2d 552, 62 Ohio App 148, pe¬ 
tition dismissed Baker v. Du Bois, 
199 N.E 181, 130 Ohio St. 339. 
Settrement fund 

The word “moneys," in section of 
State Employees* Retirement Act ex¬ 
empting “moneys** in fund created 
thereunder from state and municipal 
taxes, was used comprehensively and 
synonymously with word “property" 
and hence includes real estate.—Com¬ 
monwealth v. Dauphin County, 6 A. 2d 
870, 335 Pa 177. 

95. Cal.—La Mesa, Lemon Grove & 
Spring Valley Irr Dist. v. Horn- 
beck, 8 P.2d 1031, rehearing denied 
17 P 2d 143, 216 Cab 730. 

Mont.—State v. Lewis and Clark 
County, 274 P. 865, 84 Mont 204. 

96 . Miss —Willis Creek Drainage 
Dist v. Yazoo County, 48 So.2d 498, 
209 Miss. 849. 

Mont —Toole County Irr. Dist. v. 

State, 67 P.2d 989, 104 Mont 420. 
Drainage assessment 
Miss —Willis Creek Drainage Dist. 
v. Yazoo County, 48 8o.2d 498, 209 
Miss. 849. 

97 . Cal.—La Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v, Horn- 
beck, 8 P.2d 1031, rehearing de¬ 
nied 17 P.2d 143, 216 Cal. 730. 

Mo.—School Dist of Berkeley v. 

Evans, 259 S.W.2d 499. 

Mont.—Colwell v. City of Great Falls, 
157 P.2d 1013, 117 Mont 126. 


Or—Security Savings Sc Trust Co. v. 
Lane County, 53 P 2d 33, 162 Or 
108 

Ownership held decisive factor 

Cal.—Eisley v. Mohan, 192 P.2d 6, 
31 Cal 2d 637. 

NT M —Church of the Holy Faith v. 
State Tax Commission, 48 P.2d 777, 
39 NM. 403. 

Operative and nonoperative property 

The constitutional exemption of 
state property from taxation makes 
no distinction between operative and 
nonoperative property.—Glenn-Colu- 
sa Irr. Dist. v. Ohrt, 88 P.2d 763, 31 
CalApp.2d 619. 

Leased land 

(1) Where the statute exempting 
lands of the state excepts lands un¬ 
der lease for business purposes and 
provides that they shall be assessed 
against the lessee as owner, the ex¬ 
emption does not inure to the benefit 
of the lessee —Grasselli Chemical Co 
v. Board of Assessors of City of Bos¬ 
ton, 183 NE 150, 281 Mass 79- 
Boston Fish Market Corp v City of 
Boston, 112 NE 616, 224 Mass 31. 

(2) Statute requiring common¬ 
wealth flats, leased for business pur¬ 
poses, to be taxed to lessee os though 
lessee were fee owner was manda¬ 
tory, and assessors properly levied 
tax, as of April 1, on entire valua¬ 
tion of leased commonwealth flats 
without taking into account that 
lease terminated April 30—Grasselli 
Chemical Co. v. Board of Assessors 
of City of Boston, supra. 

98 . Cal —Anderson-Cottonwood Irr 
Dist. v. Klukkert, 88 P.2d 685, 13 
Cal 2d 191. 

99 . Tenn.—State ex rel Beeler v 
City of Nashville, 157 6.W.2d 839, 
178 Tenn. 344. 

Molding to oollect tax 

The owning and holding of prop¬ 
erty by state solely for the purpose 
of collecting taxes thereon is a hold¬ 
ing for a “public purpose.**—Lubbock 
Independent School Dist v. Owens, 
Tex.Civ.App., 217 S.W.2d 186, error 
refused. 

Divestment property of the state 
Is exempt from taxation when used 
exclusively for public purposes, and 
such property is used for “public pur¬ 
poses*' when the income therefrom Is 
exclusively so applied.—State ex rel 
Beeler v City of Nashville, 157 S.W. 
2d 839, 178 Tenh. 344. 
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Sduoation is a “public purpose" 

within statute exempting from tax¬ 
ation state property used exclusively 
for public purposes, and an educa¬ 
tional enterprise is still a public en¬ 
terprise although it serves only a 
limited territory—State ex rel. Beel¬ 
er v City of Nashville, supra. , 

In North Carolina 

(1) The words In constitution, 

“Property belonging to the state 
. . . shall be exempt from taxa¬ 

tion,'* have been held to mean prop¬ 
erty used for governmental or public 
purposes, not business purposes for 
benefit of certain individuals or com¬ 
munities—Town of Warrenton v 
Warren County, 2 S E 2d 463, 216 N.C 
342 

(2) Property belonging to the 
state has been held exempted by con¬ 
stitution from taxation without re¬ 
gard to purpose for which property 
was acquired and held —Town of 
Weaverville v Hobbs, 194 S.B. 860, 
212 NC. 684. 

1. Ohio—Columbus Metropolitan 
Housing Authority v. Thatcher, 42 
N E 2d 437, 140 Ohio St. 38. 

9. Ohio—Columbus Metropolitan 
Housing Authority v. Thatcher, su¬ 
pra. 

3. Mo—State ex rel City of St 
Louis v. Baumann, 153 SW2d 31, 
348 Mo 164 

Wyo—Corpus juris quoted in State 
v. Underwood, 86 P 2d 707, 727, 64 
Wyo. 1. 

61 C J. p 418 note 67. 

Unrecorded deed 

Real estate, conveyed to corpora¬ 
tion by unrecorded deed from com¬ 
monwealth, was not exempt from tax¬ 
ation as “property of the common¬ 
wealth,*' since grantee was owner 
thereof In fact, although not owner of 
record, and deed conveyed legal title 
to realty as between parties thereto 
and all persons having actual notice 
thereof.—City of Boston v. Quincy 
Market Cold Storage & Warehouse 
Co., 46 N.E.2d 959, 312 Mass. 688. 
Grant to stats "as trusts#" 

The fact that property devised to 
state for use in conducting an edu¬ 
cational Institution and other prop¬ 
erty conveyed to state for same pur¬ 
pose was given to the stats “as trus¬ 
tee*' did not remove property from 
statutory provision exempting from 
taxation stats property used exclu~ 
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The exemption extends to land held by the state 
under mortgage foreclosure 4 or acquired by a 
deed in lieu of foreclosure, 5 and to land acquired 
because of default in the payment of taxes. 6 The 
exemption also includes the reversionary interest 
of the state in lands in which private persons also 
have an interest. 7 It has been held that land sold by 
the state loses its exempt status even though the 
state retains title as security for the payment of the 
purchase price, 8 but it has also been held that land 
which the state has contracted to sell and of which 
the purchaser has taken possession is exempt, 9 and 
that such land cannot be so taxed as to affect the 
state’s interest, 10 and that only the purchaser’s inter¬ 
est in the property is subject to taxation. 11 Where 
the state retained no interest in a fund transferred 
to others to use in discharge of a state duty, the 
fact that the present owners of the fund are using 
it in performance of the delegated duty does not 
entitle them to an exemption. 12 

State property, within the meaning of the ex¬ 


emption provisions, has been held to include mort¬ 
gages held by the state to secure loans out of state 
funds, 13 and even private property leased to the 
state for purposes designated by the exempting stat¬ 
ute, limited, however, to the period of the lease. 14 
A mortgage held by a state university is “property 
belonging to the state,” within the meaning of a 
constitutional provision exempting property belong¬ 
ing to the state 16 Property held by school trustees 
has been held not to be state property within an ex¬ 
emption provision, 16 but the property of a state 
university has been held to be exempt from taxa¬ 
tion as state property. 17 

Property of county . Constitutional and statutory 
provisions frequently provide for the exemption of 
county property from taxation. 18 County property 
is exempt from taxation under a constitutional pro¬ 
vision exempting “property belonging to the State 
or to municipal corporations,” 19 but it is exempt as 
“property belonging to the State,” the county being 
regarded as a governmental agency of the state, 


sively for public, county, or munici¬ 
pal purposes; property devised to 
state as trustee for the creation and 
operation of an educational institu¬ 
tion and property conveyed to state 
as trustee with provision that income 
should be applied for enlargement of 
facilities of institution set up under 
the will were exempt from taxation 
by city as property "used exclusively 
for public, county or municipal pur¬ 
poses," regardless of whether prop¬ 
erty was physically used in institu¬ 
tion's work or income from property 
was devoted exclusively thereto — 
State ex reL Beeler v. City of Nash¬ 
ville, 167 S.W.2d 839, 178 Tenn 344. 
4 . 6.D—State v. Board of Com'rs of 
Beadle County. 222 NW. 683, 63 S 
D. 609. 

6. Utah—Duchesne County v. State 
Tax Commission, 140 P 2d 335, 104 
Utah 365. 

6. Ariz—City of Phoenix v. Elias, 
166 P.2d 689, 64 Ariz. 95. 

Ark —Bridwell v. Rackley, 175 S W. 
2d 889, 206 Ark. 381—Crockett v. 
Bearden, 156 S.W.2d 79, 203 Ark. 
48. 

Mich.—Rosin v. State Land Office 
Board, 22 N.W.2d 833, 314 Mich. 
482. 

7. Cal.—State Land Settlement 
Board v. Henderson, 241 P. 560, 197 
Cal. 470. 

t. Cal.—Eisley v. Mohan, 192 P.2d 
5, 31 Cal.2d 637. 

Form of transfer 

In determining whether there is an 
exemption under constitutional provi¬ 
sion that property belonging to the 
state shall be exempt from taxation, 
the determinative question is wheth¬ 


er private rights have supplanted 
those of the government in so far as 
the use of the property is concerned, 
and the form of the transfer is im¬ 
material —Eisley v Mohan, supra 
Cancellation of contract of sale 
Where land acquired by state 
through foreclosure of rural credit 
bureau mortgages is sold under con¬ 
tract of deed, state's title to the land 
on cancellation of the contract of 
deed by statutory notice of default is 
subject to tax liens accruing against 
the land during purchaser's contrac¬ 
tual ownership, on theory that pur¬ 
chaser was the equitable owner and 
that state held legal title as security 
for the unpaid purchase money — 
State of Minnesota, Department of 
Rural Credit, v Washington County, 
292 N.W. 204, 207 Minn 530 

9. Mass.—Corcoran v. Boston, 79 N 
E 829, 193 Mass. 586—Corcoran v. 
Boston, 70 NE. 197, 185 Mass 326 

10. Wyo —Olds v. Little Horse 
Creek Cattle Co., 140 P 1004, 22 
Wyo. 336, Ann Cas 1917C 120 

11. Mont—State v Lewis and Clark 
County, 274 P. 854, 84 Mont. 200. 

12. Va—Hollywood Cemetery Co. v 
Commonwealth, 96 SE 207, 123 
Va. 106. 

61 C.J. p 419 note 74. 

13. Okl—Cornelius v. State, 140 P. 
1187, 40 Okl. 733. 

14. Mo.—State ex rel. Millis v. 
Fleming, 204 SW. 1085, 275 Mo. 
609. 

15. Cal.—Webster v. Board of Re¬ 
gents of University of California, 
126 P. 974, 163 Cal. 705. 

16. Ill.—People ex rel. Gill v. True- 
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tees of Schools, 4 N E 2d 16, 364 
Ill 131. 

17. Or—Security Savings & Trust 
Co v Lane County. 53 P 2d 33, 162 
Or. 108. 

Trust 

Property conveyed to private cor¬ 
poration in trust for maintenance of 
chair of instruction in state univer¬ 
sity was not exempt from taxation 
as property owned by "state," where 
state’s beneficial interest was subject 
to payment of expenses, annuities, 
mortgage Installments, and notes, 
without immediate prospect of state's 
deriving any benefit, where control of 
property was mainly withheld from 
both state and trustee, and where 
income, if received by state, would be 
subject to control of committee of 
faculty members created by trust 
indenture —Security Savings & Trust 
Co v Lane County, supra. 

18. Ariz.—Allied American Inv. Co 
v. Pettit, 179 P 2d 437, 65 Ariz. 283 
Possession under contract of pur- 

chase was held insufficient —Applica¬ 
tion of Board of Com'rs of Trumbull 
County, 17 Ohio Supp 192—16 Ohio 
Supp. 125. 

Public property 

Park land of a county park com¬ 
mission was exempt from taxation 
under statute exempting publicly 
owned property used for public pur¬ 
poses.—Hudson County Park Com¬ 
mission v. Jacobson, 40 A.2d 201, 132 
N.J.Law 287. 

19. N.C.—O’Berry v. Mecklenburg 
County, 151 S.E. 880, 198 N.C. 357, 
67 A.L.R. 1804. 

Property of state agencies and in¬ 
strumentalities see Infra 8 259. 
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or where there are no limitations in the constitu¬ 
tion or statute as to the locality of municipal prop¬ 
erty exempted thereunder; 47 but not otherwise. 48 
Such property is obviously taxable where the stat¬ 
ute so provides or expressly denies an exemption. 49 
Under some constitutional provisions, land of a 
municipal corporation located outside its boundaries 
is not exempt from taxation, but improvements 
thereon made by the municipal corporation are ex¬ 
empt. 60 Where the boundaries of the corporation 
are changed to include the property, it becomes ex¬ 
empt from taxation. 61 

Property of a municipal corporation of another 


state is not exempt from taxation under provisions 
exempting municipal property or property used for 
municipal purposes. 61 

b. Ownership and Use 

Under tome provisions, the property of municipal 
corporations Is exempt from taxation without regard to 
Its use; but under other provisions, municipal property 
Is exempt only when used for publlo or municipal pur¬ 
poses. 

Under provisions exempting from taxation “the 
property of municipal corporations,” ownership by 
a municipal corporation is essential to the existence 
of the exemption, 63 and it is not sufficient to show 


from taxation a public aviation field 
owned by, and located outside, mu¬ 
nicipality and operated under agree¬ 
ment with corporation, involved an 
agreement of another person, per¬ 
sons, or corporate entity with the 
municipality, the redesignation of 
municipally owned airport by federal 
department of commerce as a port 
of entry and completion of arrange¬ 
ments for utilization of field by avia¬ 
tion units of the National Guard did 
not constitute an “agreement with 
corporation,” within statute exempt¬ 
ing from taxation a public aviation 
field owned by, and located outside, 
municipality and operated as public 
field by agreement with municipal 
corporation.—People ex rel. City of 
Watertown v. Gilmore, 2 N.Y.S.2d 
388, 166 Misc. 323. 

47 . Ohio.—Application of City of 
Cincinnati, 16 Ohio Supp 141. 

SD—City of Yankton v. Madson, 20 
N.W.2d 371, 70 S D 627. 

Tex.—A. & M. Consol Independent 
School Dist. v. City of Bryan, 184 
S.W 2d 914, 143 Tex. 348. 

61 C.J. p 419 note 96. 

48. Cal.—City of Pasadena ▼, Los 
Angeles County, 187 P. 418, 182 
Cal. 171. 

61 C.J. P 419 note 96. 

49 . N.Y.—City of Rochester v. Un¬ 
ion Free School Dist. No. 4 of 
Town of Livonia, Livingston Coun¬ 
ty, 6 N Y.S 2d 747. 265 App.Div. 
752, affirmed City of Rochester v. 
Union Free School Dist. No. 4 of 
Livonia, 19 N.E.2d 928, 280 N.Y. 
631. 

Cal.—Mariposa County v. Merced 
Xrr. Dist., 196 P.2d 920, 32 Cal.2d 
467—Hock Creek Water Dist. v. 
Calaveras County, 172 P.2d 863, 
99 Cal. 2d 7. 

The purpose of the ooustltutioaal 
provision Is to protect, from loss of 
taxable property, those counties in 
which municipalities acquire proper¬ 
ty for the operation of various mu¬ 
nicipal projects.—Rock Creek Water 
Dist. v. Calaveras County, supra— 
City and County of San Francisco v. 
Ban Mateo County, 112 P.2d 696, 17 


Cal.2d 814—Waterford Irr. Dist. v. 
Stanislaus County, 228 P.2d 341, 102 
Cal.App 2d 839. 

Discrimination 

The constitutional amendment 
withdrawing exemption of municipal 
corporations from taxation as to their 
property outside their boundaries 
is not to be given an interpretation 
which would make it discriminatory, 
since one of the general purposes of 
the amendment is to secure uniform¬ 
ity in taxation—Mariposa County v. 
Merced Irr. Diet., 196 P.2d 920, 32 
Cal.2d 467. 

“Municipal corporation" 

(1) The term “municipal corpora¬ 
tion” must be given a broad meaning 
unrestrained by the strict technical 
sense of the term.—Rock Creek Wa¬ 
ter Dist. v. Calaveras County, 172 
P.2d 863, 29 Cal 2d 7. 

(2) It has been held, however, that 
the term is used in Its technical 
sense —Laguna Beach County Water 
Dist. v. Orange County, 87 P.2d 46. 
30 Cal.App 2d 740 

Replacement of existing improve¬ 
ment 

(1) Under constitutional provision 
specifically exempting from taxation 
improvements “constructed” by city, 
in order to be exempt such improve¬ 
ments must be wholly new struc¬ 
tures, and replacements of existing 
improvements are not within exempt 
class.—City of Pasadena v. Los An¬ 
geles County, 230 P.2d 801, 37 Cal.2d 
129—City and County of San Fran¬ 
cisco v. San Mateo County, 112 F.2d 

! 595, 17 Cal.2d 814. 

(2) Where city owned property and 
Improvements thereon consisting of 
water system, located outside the city | 
limits but within county, which were | 
subject to taxation at time of their 
acquisition, and subsequent to acqui¬ 
sition of property city replaced im¬ 
provements, replacements would be 
subject to tax by county at their cur¬ 
rent value, and not, as contended by 
city, at current value of improve¬ 
ments originally on property at time 
of its acquisition by city.—City of 
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Pasadena v. Los Angeles County, su¬ 
pra. 

(3) Where city purchased wooden 
flume situated outside county in 
which the city was located, to carry 
water for distribution to city's in¬ 
habitants, and thereafter city re¬ 
placed the wooden flume with a con¬ 
crete lined canal, with exception of 
a short wooden flume used as a spill¬ 
way, the concrete flume was not an 
“improvement” “constructed” by the 
city, so as to exempt it from taxation 
under the constitution —City and 
County of San Francisco v. San Mateo 
County, supra. 

Dirt fill 

“Improvements" Included dirt All 
placed on marsh land by city.—City 
and County of San Francisco v. San 
Mateo County, 222 P.2d 860, 86 Cal 
2d 196. 

61. Cal.—Mariposa County v. Merced 
Irr Dist., 196 P.2d 920, 32 Cal.2d 
467. 

Time sequence 

The constitutions 1 provision ex¬ 
empting from taxation property of 
municipal corporations, except realty 
outside their boundaries, will not be 
construed to require exemption to de¬ 
pend on whether acquisition of realty 
or Inclusion within boundaries came 
first.—Mariposa County v, Merced 
Irr. Dist., supra. 

68. U.S.—City Council of Augusta, 
Ga., v. Timmerman, S.C., 233 F 
216, 147 C.C.A. 222. 

Kan.—State v. Holcomb, 116 P. 251, 
85 Kan. 178, 60 L.R.A..N.S., 243, 
Ann Cas.l912D 800. 

Tenn.—McLaughlin v. City of Chat¬ 
tanooga, 177 S.W.2d 823, 180 Tenn. 
638. 

Property of another state or a sub¬ 
division thereof as not public prop¬ 
erty exempt from taxation see su¬ 
pra ( 251. 

53. N.M.—Church of the Holy Faith 
v. State Tax Commission, 48 P.2d 
777, 39 N.M. 408. 

61 CJ. P 420 note 6. 

Property held legally aoqulred 
Okl.—State ex rel. City of Tulsa v. 
Mayes, 61 P.2d 266. 174 Okl. 286. 
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merely that the property is being used for a public 
purpose, 54 or that there is an intention on the part 
of both present owner and the city that the property 
shall belong to the city at some future time. 65 Such 
a statute operates to exempt property which by law 
can be utilized only through the services of a spe¬ 
cial contractor or lessee while being so utilized, 66 
but not property held by a municipal corporation 
under lease, 67 or in trust for another, 68 unless held 


as trustee for an exempt purpose. 65 Under some 
exemption provisions, property used for municipal 
purposes is exempt from taxation regardless of its 
ownership. 60 While the property of a corporation, 
nominally private, is exempt if it is incorporated 
solely to perform a public municipal service, and all 
its stock is owned by, and all of its revenues are 
turned over to, the municipality, 61 it has been held 


Oil and gas ltait 

Property belonging 1 to lessee of oil 
and gas lease on lands owned by 
city was not exempt from state tax¬ 
ation; oil and gas lease on munici¬ 
pal park land whereby lessee agreed 
to pay to city, in addition to one- 
eighth royalty interest, bonus pay¬ 
able in oil out of one-fourth of first 
oil produced did not vest title in city 
to one-fourth of seven-eighths of oil 
produced, so as to exempt such por¬ 
tion from gross production tax — 
American Oil & Refining Co. v. Cor¬ 
nish, 49 P.2d 81, 173 Okl 470. 

Security deed 

Where city acquired title to water¬ 
works system by general warranty 
deed, it "owned" the property within 
terms of constitutional exemption of 
cities' property from taxation, not¬ 
withstanding city had executed trust 
agreement creating a lien on the 
property for payment of bonds —San 
Antonio Independent School Dist v 
Water Works Board of Trustees, Tex 
Civ.App., 120 S.W.2d 861, error re¬ 
fused. 

Building erected on leased land 

(1) Where city leased land with 
provision that as part of considera¬ 
tion for lease building be erected 
thereon and become property of city 
on completion, building became part 
of realty and was property of city 
and was exempt from taxation.—Mar¬ 
icopa County v. Fox Riverside Thea¬ 
tre Corp., 136 P.2d 613, 60 Ariz 260 

(2) Provision in lease by which 
city leased realty to corporation for 
fifty years, that buildings erected on 
the realty should become the prop¬ 
erty of the city and part of the de¬ 
mised premises, could not be Isolated 
from the rest of the agreement and 
made a conclusive barrier against 
taxation in view of other provisions 
which put incidents of ownership of 
the buildings in the tenant.—Jamou- 
neau v. Division of Tax Appeals, 66 
A.2d 634, 2 N.J. 326. 

(8) Fact that lease of realty by 
city to tenant for fifty years re¬ 
quired the city to pay taxes on im¬ 
provements to be erected by the ten¬ 
ant did not relieve the buildings 
erecte d by the tenant from taxation 
on theory of city ownership.—Ja- 
mouneau v. Division of Tax Appeals, 
supra. 

84 C.J.S.--31 


54L Ill—People v. City of Chicago, 
163 NE 726, 323 Ill 68. 

Ohio—City of Toledo v. Jenkins, 64 
N E 2d 666, 143 Ohio St 141—Ap¬ 
plication of Board of Com'rs of 
Trumbull County, 17 Ohio Supp. 
192. 

56. N J —Jamouneau v Division of 
Tax Appeals, 66 A 2d 634, 2 N J. 

326 

61 C J p 420 note 8. 

66w NY —People v State Board of 
Tax Com’rs, 110 N.Y S 577, 126 
AppDiv. 610, affirmed 89 N E. 1109, 
196 NY 618 
61 C.J. p 420 note 9. 

57. Ill.—reople v City of Chicago, 
167 NE 79, 335 Ill 460 

58. Iowa —Board of Directors of 
Fort Dodge Independent School 
Dist. v. Board of Sup’rs of Web¬ 
ster County, 293 N.W. 38, 228 Iowa 
544. 

N M —Town of Atrisco v. Monohan, 
240 P 2d 216, 56 NM 70. 

Wash—Spokane County v Each and 
Every Lot in City of Spokane, 13 
P.2d 1084, 169 Wash 355. 

61 C.J. p 419 note 88 
Trust for bondholders 

(1) Property acquired by municipal 
corporation through foreclosure of lo¬ 
cal improvement assessments and 
held in trust for holders of improve¬ 
ment district bonds was not exempt 
from taxation —Spokane County v. 
Each and Every Lot in City of Spo¬ 
kane, supra. 

(2) A municipality, acquiring tax- 
foreclosed property from county in 
order to protect local improvement 
district obligations, did not acquire 
property in its corporate capacity, 
so as to make property fxerapt from 
taxation, in absence of express stat¬ 
utory provision.—City of Seattle v. 
King County, 99 P.2d 621, 8 Wash.2d 
26. 

(3) The statutory amendment mak¬ 
ing property acquired by municipal 
corporation through foreclosure of 
local Improvement assessments, and 
held in trust for benefit of improve¬ 
ment district, exempt from taxation 
during period that it is so held would 
exempt tax-foreclosed property ac¬ 
quired by city from county as au¬ 
thorized by statute, in view of pre¬ 
vious decision of supreme court that 
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property so acquired is held In trust 
by city, notwithstanding there is no 
express provision to such effect.— 
City of Seattle v. King County, su¬ 
pra. 

59. Colo—City and County of Den¬ 
ver v. Gunter, 163 P. 1118, 63 Colo. 
69 

Mass—Burr v City of Boston, 95 N. 
E 208, 208 Mass 537, 34 L.R.A., 
NS, 143. 

60 . Fla.—American Can Co. v. City 
of Tampa, 14 So 2d 203, 152 Fla. 
798—State ex rel Cragor Co v 
Doss, 8 So 2d 15, 150 Fla 486- 
State ex rel Miller v. Doss, 2 So. 
2d 303, 146 Fla. 762—State ex rel. 
Burbridge v. St. John, 197 So. 131, 
143 Fla. 544, supplemented 197 So. 
549, 143 Fla. 876 

Ownership considered 

Under constitutional provision ex¬ 
empting from taxation property held 
and used exclusively for municipal 
purposes, the right to exemption 
should not be determined altogether 
by the charter of the institution 
which owns and uses the property, 
but should be determined by the use 
to which the property is put and the 
ownership of the property.—State ex 
rel. Burbridge v. St. John, supra. 
Property leased to municipality 
Property of a private corporation, 
leased to municipality for duly au¬ 
thorized municipal purposes at nomi¬ 
nal consideration, with covenant by 
lessee to pay all lawful taxes, assess¬ 
ments, insurance premiums, etc., is 
subject to authorised state and coun¬ 
ty ad valorem taxation, unless it be 
affirmatively and definitely shown 
that entire property or separable por¬ 
tion sought to be exempted is being 
held and used by city exclusively for 
municipal purposes duly authorized 
by law.—City of St. Augustine v. 
Middleton, 8 So.2d 158, 147 Fla. 529. 
Exclusive ns# 

Property used by city for histori¬ 
cal researoh and other activities may 
be exempted from taxation only when 
such activities have immediate and 
substantial relation to, and property 
is held and used exclusively for, re¬ 
ligious, scientific, municipal, educa¬ 
tional, literary or charitable purpos¬ 
es.—City of St. Augustine v. Middle- 
ton, supra. 

61. 111. —Roodhouse Water Corpora- 
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that acquisition of all the stock of a private cor¬ 
poration rendering a public service does not make 
thq city the owner of the corporate property with¬ 
in the meaning of the requirement; 62 but in other 
jurisdictions where ownership of all the stock, under 
construction of the statutes, is held to vest in the 
city ownership of the corporate property, the prop¬ 
erty under such conditions is exempt. 62 

Where municipal ownership is made the sole 
test of the exemption, the purpose of the use is im¬ 
material, 64 especially where use is made a condi¬ 
tion in other exemption provisions in the constitu¬ 
tion and omitted in the provision relating to munici¬ 
pal corporations, 66 and even where the exemption 


statute further provides that “nothing herein con¬ 
tained shall be construed to exempt from taxation 
any part of a lot or building used for any private 
purpose or for profit,” where the exception itself is 
construed as having no reference to city property. 66 
Under other constitutional and statutory provisions, 
the property of municipal corporations is exempt* 
from taxation where it is used for public or munici¬ 
pal purposes, 67 and municipally owned property, not 
used for public or municipal purposes, is not ex¬ 
empt. 62 The requirement as to public or munici¬ 
pal use applies as to municipal property located 
outside the municipality where such property is 
otherwise within the exemption provision. 62 


tion v. Board of Review of Scott 
County, 135 KB. 708, 303 Ill 465. 
Ky.—Commonwealth v. Newport, etc , 
Bridge Co., 106 SW. 378, 32 Ky L. 
196. 

62. Ky—Bell v. Louisville, 106 SW 
862. 32 Ky. L. 699. 

63. Md.—-Anne Arundel County 
Com’ra v. City of Annapolis, 95 A. 
40, 126 Md. 446. 

64. Kan.—City of Harper v. Pink, 
80 P.2d 1080, 148 Kan 278. 

Mont—Colwell v. City of Great Falls, 
157 P 2d 1013, 117 Mont. 126. 

ND—Otter Tail Power Co. v. Deg- 
nan, 252 N.W 619. 64 N.D 413 
S D —City of Yankton v. Madson, 
20 N W.2d 371, 70 SD. 627. 

61 C.J. p 420 note 10. 

Municipal auditorium 

City, by leasing its municipal audi¬ 
torium to private individual for pur¬ 
pose of exhibiting moving pictures, 
was not engaged in private business 
thereby subjecting the property to 
burden of taxation—Colwell v. City 
of Great Falla, 157 P.2d 1013, 117 
Mont. 126 

Exemption of publio or corporate 
property 

(1) Where the statute exempts all 
corporate and public property of a 
city, it would seem that it is in¬ 
tended to exempt all property of 
every nature belonging to the city.— 
City of Portland v. Welch, 269 P. 868, 
126 Or. 293. 

> i t! 

(2) City property once, need as 
fire station and presently leased in 
pari for store was exempt frppa tax¬ 
ation as “public or corporate prop¬ 
erty" used for “corporate purposes,** 
where charter authorized city to lease 
city property dedicated to "public 
purpose," although no part of prem¬ 
ises had been used for public pur¬ 
pose for three years, since term 1 “cor¬ 
porate' purpose,” as applied to city, 
meads any purpose for accomplish¬ 
ment of Which valid power is granted 
by charter or other legislative enact¬ 
ment and since property ha!d beett 
dedicated to #f pUbl|c purpose."—City 


of Portland v Multnomah County, 
50 P,2d 1145, 151 Or 504 

65. Cal—City and Countv of San 
Francisco v McGovern, 152 P 980, 
28 Cal.App. 491. 

66. Va —Black v Sherwood, 6 SB 
484, 84 Va. 906. 

67. Fla—American Can Co. v City 
of Tampa, 14 So.2d 203, 152 Fla. 
798—University Club v Lanier, 161 
So 78, 119 Fla. 146—City of Lake¬ 
land v Amos, 143 So. 744, 106 Fla 
873. 

Ind —Borgman v. City of Fort 
Wayne, 18 N.E 2d 762, 215 Ind. 201 
Mich —Village of Grosse Pointe 
Woods v Village of St Clair 
Shores, 40 N.W.2d 190, 326 Mich 
376. 

Tex.—City of Bryan v. A. & M. Con¬ 
solidated Independent School Dist., 
Civ.App, 179 SW.2d 987, affirmed 
184 SW.2d 914, 143 Tex. 348—State 
v City of Beaumont, Civ.App., 
161 S W 2d 344. 

IIs# held duly authorised 

City farm which was by resolution 
of city council used as nursery to 
provide trees and shrubbery for city 
parks was exempt from taxation.— 
People ex rel. Sweltzer v. City of 
Chicago, 2 NE 2d 330, 363 Ill. 409, 
104 A.LR. 1335. 

Amendment 

Where statute generally exempted 
from taxation the property of munic¬ 
ipal corporations which was appro¬ 
priated to public uses, an amend¬ 
ment to it, wnieh exempted facilities 
of municipal corporations engaged in 
supplying water If located outside 
the limits of that municipal corpo¬ 
ration did not destroy the test of 
public use but‘showed intension to 
subject to tax property previously 
exempt by a requirement that the 
water supplying facings outside the 
corporate limits must form jwtrt of 
utility system for either corporate, 
or municipal purposes.—-Inhabitants 
of Boothbay y. Inhabitants of JBooth- 
bay Harbor, Me,, 88 22 °* 

68. Ill.— People ex rel. Gill v. Trus¬ 

482> 


tees of Schools, 4 N.B 2d 16, 864 
Ill. 131 

Me.—Inhabitants of Boothbay v. In¬ 
habitants of Boothbay Harbor, 88 
A.2d 820 

N J.—Jamouneau v. Division of Tax 
Appeals, 66 A 2d 534, 2 325— 

Teaneck Tp v. Division of Tax 
Appeals in Dept, of Taxation & Fi¬ 
nance, 76 A 2d 823, 10 N.J Super 
171—Ilanover Tp v Town of Mor¬ 
ristown, 66 A.2d 187, 4 N.J Super 
22 , 

N Y.—HeVkimer County v. Village of 
Herkimer, 295 N Y S 629, 251 App 
Div 126. affirmed 18 NE.2d 854, 
279 N.Y. 560. 

Ohio —Corpus Jtr**is cited in Zangerle 
v. City of Cleveland, 61 N E 2d 720, 
723, 145 Ohio St. 347. 

Tex —State v. City of Beaumont, Civ. 

App, 163 S W 2d 344. 

61 C.J p 421 note 22. 

Property owned for profit by a mu¬ 
nicipal corporation, like a private in¬ 
dividual, charged with no public ti ust 
or use, which is private in its nature, 
is the legitimate subject of taxation, 
but property which a municipal cor¬ 
poration holds in general or special 
trust for purposes germane to the 
objects of the corporation and form¬ 
ing a part of the means of the cor¬ 
poration, called into use in the admin¬ 
istration of government, is exempt 
from taxation.—Greaves v. Houlton 
Water Co., 34 A.2d 893, 140 Me 1K8 
Property held in proprietary capacity 
Fla.—State ex rel. Burbridge v St. 
John, 197 So. 131, 148 Fla. 544, sup¬ 
plemented 197 So 649, 143 Fla. 876. 
N.Y.—'Wilson & Co. v. City of New 
York, 73 N.Y.S 2d 206, affirmed 92 
N.Y.S.2d 918, 976 App.Div. 755, ap¬ 
peal denied 94 N.Y.S.2d 198, 276 
App.Div. 894. 

69. Ilh—City of Mattoon v. Graham, 
.58 N.E.2d 965. 886 IU. X80. 

N.C.—Board of Financial Control of 
BunoQmbe County v. Henderson 
County* 181 S.B. 686, 208 N.C. 669, 
101 A-L.R. 788. 

tree restricted to residents of area 
Where municipally owned property 
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What constitutes "public use” depends on the cir¬ 
cumstances of the particular case. 70 “Public use” 
requires that the property be occupied, employed, 
or availed of by and for the benefit of the com¬ 
munity at large, and implies possession, occupation, 
and enjoyment by the public or public agencies. 71 
The exemption of municipally owned property held 
for public purposes, although restricted by some 
decisions to property held for governmental pur¬ 
poses, 72 is more generally held to include municipal¬ 
ly owned property used for the preservation of the 
public health, moral, safety, and welfare, 73 or to 
promote public education and amusement, 74 and 
property which all persons have the right to use 
under proper regulations. 75 Where the exemption 
is of property used for municipal purposes, the 
term “municipal purposes” is given the broad mean¬ 


ing of public or governmental purpose as dis¬ 
tinguished from private purpose. 70 A statute ex¬ 
empting from taxation particular property has 
been held to be a legislative determination that such 
property is being used for municipal purposes with¬ 
in a constitutional provision authorizing the ex¬ 
emption of property used for such purposes 77 and 
such determination will not be disturbed unless 
clearly unreasonable. 78 

The municipal or public use, it has been held, 
must be a present and not merely a prospective 
use 79 and a mere intention to apply municipal prop¬ 
erty to a public use is insufficient to exempt it from 
taxation ; 80 but it has also been held that property 
acquired for a public use which has not been aban¬ 
doned is exempt although the property has not 
yet been applied to such use. 81 The fact that in¬ 


is located within limits of municipal¬ 
ity and is devoted to use of the pub¬ 
lic as represented by the residents 
of that area, it is being: used for pub¬ 
lic purposes within tax exemption 
statutes, but, if property is located 
outside limits of municipality, it is 
not used for public purposes unless It 
is open on equal terms to use by pub¬ 
lic generally —People ex rel. Lawless 
v City of Quincy. 69 N E.2d 892, 395 
Ill. 190. 

7a NT.—Herkimer County v Vil¬ 
lage of Herkimer, 295 NTS 629, 
261 App Div 126, affirmed 18 N.E 
2d 854, 279 N.T. 660. 

71. N Y —Herkimer County v. Vil¬ 
lage of Herkimer, supra. 

Municipal purpose 

The public purpose, for which prop¬ 
erty of municipality is used, must be 
a municipal purpose in order to sup¬ 
port exemption thereof from taxa¬ 
tion under statute.—City of Musca¬ 
tine V. Swickard, • NW.2d 28, 232 
Iowa 1176. 

“Public interest” distinguished 

Something more than mere public 
benefit must flow from contemplated 
use to bring property within provi¬ 
sion of tax law exempting property 
of municipal corporation “held for 
a public use,” since the terms “pub¬ 
lic interest” and “public use" are not 
synonymous —Herkimer County v. 
Village of Herkimer, 296 NY.S. 629, 
251 AppDlv. 126, affirmed 18 N.E.2d 
854, 279 N.Y. 660. 

Distinguished from eminent domain 

The “public purpose/' contemplated 
by statute exempting from taxation 
city property devoted to public use, 
is not same type of public purpose 
contemplated as basis for exercise 
of right of eminent domain.—City of 
Muscatlnfe v. Swickard. 6 N.W.2d 28, 
232 Iowa 1175. 

7ft. Ohio.—Cincinnati Southern R. 
Co. v. Rpth, 18 Ohio N/P.,N.S.. 6S3. 


73. Fla —State ex rel. Harper v, Mc- 

David, 200 So. 100, 145 Fla. 605, 133 
A.L R 360 1 

61 C J p 421 note 26. 

Matters proper for government to 
provide 

Me —Greaves v. Houlton Water Co., 
34 A.2d 693, 140 Me. 158. 

74. N.Y —Village of Watkins Glen v. 
Hager, 252 NY.S. 146, 140 Mlsc 
816 

75. Ky.—Frankfort v Common¬ 

wealth. 94 SW 648, 29 Ky L. 699 

Tex —Galveston Wharf Co. v. Gal¬ 
veston, 63 Tex. 14. 

7a US —City of Louisville v Babb, 
CCA Ind, 75 F 2d 162, certiorari 
denied Babb v. City of Louisville, 
55 SCt 650, 295 US. 738, 79 L Ed 

1680 

SC— Ellerbe v. David, 8 S.E.2d 518, 
193 SC. 332. 

Not restricted to strictly govemmen- j 
tal enterprises 

A “municipal purpose" is no longer 
restricted to police protection or 
strictly governmental enterprises, 
but may comprehend all activities 
essential to the health, morals, pro¬ 
tection, and welfare of the munici¬ 
pality—State ex rel. Harper v Mc- 
David, 200 So. 100, 145 Fla. 605, 133 
AL.R. 360. 

77. U.S.—City of Louisville v. Babb, 
C.C A Ind., 75 F.2d 162, certiorari 
denied Babb v City of Louisville, 
55 SCt. 650, 295 U.S. 738, 79 L Ed. 
1686. 

Interstate bridge owned by city of 
another state 

Tndiana statute exempting from 
taxation bridge owned and Operated 
by Kentucky city and bridge com¬ 
mission was held to exempt for “mu¬ 
nicipal purposes" within Indiana con¬ 
stitution authorizing exemption from 
taxation property used for municipal 
purposes, where bridge served public 
purpose.—City of Loul*yi}le v. Babb, 


C.C.A.Ind., 75 F.2d 162, certiorari 
denied Babb v City of Louisville, 65 
S.Ct. 650, 295 U.S. 738, 79 L.Ed. 1686 
7a U S.—City of Louisville v Babb, 
C.C A.Ind, 76 F.2d 162, certiorari 
denied Babb v. City of Louisville, 
55 S.Ct. 660, 295 U.S. 788, 79 L.Ed 
1686. 

79. Pa—City of Easton v. Koch, 31 
A 2d 747, 152 Pa.Super. 327. 
Property acquired by municipality 

subject to life estate Is not tax ex¬ 
empt, and is not in potential public 
use.—Teaneck Tp v. Division of Tax 
Appeals in Dept, of Taxation & Fi¬ 
nance, 76 A 2d 823. 10 N.J.Super. 171 
He serve for future development 
A tract of land acquired by mu¬ 
nicipality along with other property 
and franchises of water company, 
which was never connected with wa¬ 
ter supply system of city and which 
was being held as reserve for future 
development of water system, was 
not exempt from taxation as “public 
property used for public purposes."— 
City of Easton v. Koch, 31 A.2d 747, 
152 Pa Super. 327. 

80. Ohio.—Application of City of 
Marion, B T A., 68 N.E.2d 391. 

81. Tex —State v. City of Beaumont, 
Civ.App, 161 S.W 2d 344—City of 
Abilene v. State, Civ.App, 113 S.W. 
2d 631, error dismissed. 

Where intended use has been aban¬ 
doned* property is not exempt — 
City of Eugene v. Keeney, 293 P. 924. 
134 Or. 393. 

Dease for other purposes 

Realty purchased by city for a 
site for reservoir for impounding 
water to be used by city was exempt 
from all taxation, although realty 
was being temporarily leased for 
agricultural purposes^ where city had 
not abandoned intention to build res- 
ervoir.—-Cit;y t o t Abilene v. State, Tex 
Clv.App., JLJi.S.W.fd 631, error dia- 
I missed. 
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come is derived from the use of the property does 
not prevent the use from being a public use or 
for public purposes, 82 especially where the compen¬ 
sation received is paid over into the city funds and 
used for administrative purposes; 88 but municipally 
owned property devoted to a private use is not ex¬ 
empt from taxation merely because the income 
therefrom is paid into the city treasury; 84 nor is 
property acquired by a municipality to produce in¬ 
come without definite plan for use for or by the 
public exempt as municipal property held for a 
public use. 85 The primary use to which municipal 
property is devoted and not its secondary or inci¬ 
dental use is controlling in determining if its use 
is public or municipal, 86 and the fact that income 
is derived from an incidental use for a nonexempt 
purpose does not necessarily deprive the property 
of an exemption. 87 It has been held that where mu¬ 
nicipally owned property is leased and the rents are 
deposited in a municipal sinking fund the property 


is used for public purposes within the exemption 
provision, 88 but it is generally held that the fact 
that the rentals are used for public or municipal 
purposes is not sufficient to exempt from taxation 
municipally owned property leased for private use. 88 
Under some provisions, municipal property is not 
exempt from taxation unless it is used exclusively 
for public purposes. 90 Where a separable part of 
the property is used for public or municipal pur¬ 
poses and the other part is not, it has been held 
that only the part used for public or municipal 
purposes is exempt. 91 

Uses of municipally owned property which have 
been held to be for a public purpose entitling it to 
exemption from taxation under constitutional and 
statutory provisions include public squares; 92 pub¬ 
lic buildings; 93 municipal seats of government, 94 
even where used occasionally for private purpos¬ 
es; 96 a city market; 96 a city park, 97 although oc- 


82. Tex.—Corpus Juris cited in A. 

& M. Consol. Independent School 
Diet. v. City of Bryan, 184 S.W.2d 
914, 916, 143 Tex. 348. 

61 C.J. p 421 note 29. 

83. Ky.—Commonwealth v. City of 
Louisville, 119 S.W. 161, 133 Ky 
845. 

84 . N.H.—Piper v. Town of Mere¬ 
dith, 139 A. 294, 83 N.H. 107, 55 A. 
L.R. 148. 

85. N.Y.—Village of Watkins Glen v. 
Hager, 252 N.Y.S. .146, 140 Misc. 
816. 

88 . Ill.—City of Mattoon v. Graham, 
53 N.E.2d 955. 886 III. 180. 

Ohio.—City of Toledo v. Jenkins, 54 
N.E.2d 656, 148 Ohio St. 141. 

87. Ill.—People ex rel Goodman v 
University of III. Foundation, 58 
N.E.2d 83, 388 Ill. 363, 157 A.L.R. 
851. 

88 . Ky.—Commonwealth v. Louis¬ 
ville. 119 S.W. 161, 133 Ky. 845— 
Frankfort v. Commonwealth, 94 S. 
W. 648, 29 Ky.L. 699. 

88. Minn.—Anoka County v. City of 
St. Paul. 261 N.W. 588. 194 Minn. 
654, 99 A.L.R. 1187. 

N.J.—Jamouneau v. Local Govern¬ 
ment Board of Division of Local 
Government in State Dept of Tax¬ 
ation and Finance, 78 A.2d 553, 
6 N.J. 281—Jamouneau v. Division 
of Tax Appeals. 66 A.2d 534, 2 N.J. 
225. 

90. Ohio.—Pfeiffer v. Jenkins, 46 N. 

BL2d 767, 141 Ohio St 66. 

S.C.—People's Nat Bank of Green¬ 
ville v. Greenville County, 177 8. 
& 869, 174 S.C. 256. 

"Bsolualvsly" means “substantially 
air* or “for the greater part" —Anoka 
County v. City of St Paul, 261 N.W. 
688, 194 Minn. 654, 99 A.L.R. 1187. 


91. Ill.—City of Mattoon v Graham, 
53 N E.2d 955, 386 Ill. 180. 

Airport 

It is not essential to exemption 
from taxation, under constitutional 
and statutory provisions exempting 
from taxation public property used 
exclusively for any public purpose, 
that all the property that is part of 
municipally owned and operated pub¬ 
lic airport unit be used for public 
purposes and some of the real prop¬ 
erty in Buch unit may be taxable and 
the remainder exempt depending on 
use of particular part of property.— 
Application of City of Marion, Ohio 
B.T.A., 68 N.E.2d 391. 

92. Ill.—People ex rel. Lawless v 
City of Quincy, 69 N.E.2d 892, 895 
Ill. 190. 

Defined 

A municipally owned “public 
square/’ exempt from taxation, is a 
plot of land intended for beauty and 
adornment and for the health and 
recreation of the public.—People ex 
rel. Lawless v. City of Quincy, supra. 

“Publio grounds,” of municipal cor¬ 
poration, exempt from taxation, In¬ 
clude grounds which are open for the 
designated use of the public general¬ 
ly.—People ex rel. Lawless v. City 
of Quincy, supra. 

93. Conn.—Borough of Fenwick v. 
Town of Old Say brook, 47 A.2d 849, 
188 Conn. 22. 

94. Conn.—Borough of Fenwick v. 
Town of Old Saybrook, supra. 

Otfeg 

Ky.—Schwalk’s Adra’r v. City of Lou- 
iavlll., .122 S.W. 860, 126 Ky. 670, 26 
UR.A..N.S., 88. 

M. S,C.—State v. City of Columbia, 
104 S.JD. 887, 116 S.C. 108. 

M. Ky.—City of Paducah T. Com¬ 
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monwealth, 124 S.W. 286, 136 Ky 
232 

▲ municipally owned “public mar. 
ket, M exempt from taxation, is a des¬ 
ignated place in a town or city to 
which all persons can repair who 
wish to buy or sell articles there ex¬ 
posed for sale—People ex rel Law¬ 
less v. City of Quincy, 69 N E 2d 
892, 395 Ill. 190. 

97. Ark—Toes v. City of Fort 
Smith, 182 S.W.2d 683, 207 Ark 
694. 

Conn—Borough of Fenwick v. Town 
of Old Saybrook, 47 A 2d 849, 133 
Conn. 22. 

Pa.—City of Easton v. Koch, 31 A.2d 
747, 162 Pa Super. 327. 

Use by residents 

In determining whether tract of 
land given to borough for park or 
recreational purposes was exempt 
from taxation as property of a mu¬ 
nicipal corporation used for a public 
purpose, use of golf course and ten¬ 
nis courts on the tract by residents 
of the borough was a “public use,” 
and fact that some of the land out¬ 
side the golf course and tennis courts 
included In the tract was not at pres¬ 
ent particularly attractive or useful 
was not conclusive.—Borough of Fen¬ 
wick v. Town of Old Saybrook, 47 A. 
2d 849, 133 Conn. 22. 

Bark outside municipality 

(1) In general.—Application of 

City of Cincinnati, 15 Ohio Supp. 141. 

(2) A swimming pool, bathhouse, 
concessions, and cottages constructed 
below city’s water supply dam in 
county other than county in which 
city was located were exempt from 
taxation as In nature of a public 
park maintained for “public purpos¬ 
es/’ where facilities were open to 
public at large and the small admls- 
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casionally leased for short periods for an agricul¬ 
tural fair,® 8 or used for other purposes; 89 land 
forming part of a city poor farm; 1 land used by 
the public for timber and grazing; 2 public dumping 
grounds, even though the use of the land for such 
purpose is later discontinued; 8 public wharves 
which all persons and vessels have a right to use 
under proper regulations and on payment of fees, 4 
but not a city wharf leased to a private company 
for its private use. 5 A municipal stadium not used 
by the city as such but rented out for athletic events 
and meetings has been held not exempt as mu¬ 
nicipal property publicly used. 8 

Mode of acquisition; tax sale . A constitutional 
or statutory exemption of municipally owned prop¬ 
erty exempts property acquired by a municipal cor¬ 
poration by tax sale 7 or by condemnation. 8 It has 
been held that land acquired by a municipality for 
delinquent taxes is subject to the requirement that 
it be used for public or municipal purposes in order 
to be exempt from taxation 9 and that where it is not 
so used and is held merely to satisfy the unpaid taxes 


and for resale, it is not exempt; 18 hut it has also 
been held that land so acquired and held only for 
purposes of collecting the taxes thereon and for 
resale is tax exempt as public property held for pub¬ 
lic purposes. 11 

c. Municipal Works and Utilities 

Municipally owned works and utilities may be exempt 
from taxation as municipal property or as municipal 
property used for public purposes. 

In jurisdictions where no property is exempt but 
that expressly enumerated in constitution or statute, 
and property owned by municipal corporations is 
not included in the enumeration, the property of 
municipally owned works and utilities is not ex¬ 
empt; 12 nor is such property exempt if not with¬ 
in the terms of the exemption provision, 13 or where 
there is a specific provision for taxation. 14 Mu¬ 
nicipally owned works and utilities are exempt from 
taxation under constitutional and statutory provi¬ 
sions making municipal ownership the sole require¬ 
ment for exemption, 15 and the facts that the prop- 


alon charge made for use of swim¬ 
ming pool to defray towel expenses 
and receipts from sale of cold drinks 
and sandwiches were insufficient to 
give city any profit.—Toes v. City of 
Fort Smith, 182 S W 2d 683, 207 Ark 
694. 

98. Ill —In re City of Robinson 
(Highland Park Taxation), 117 N 
E 1011, 281 Ill. 429 

99. Ark—City of Hope v. Dodson, 
266 S.W. 68, 166 Ark. 236. 

Incidental nonexempt nee 

Where city dedicated entire tract of 
land for public use as & park and ex¬ 
pended tax moneys thereon, and dom¬ 
inant purpose for which tract was 
dedicated was maintained, fact that 
portion of tract was farmed by city 
to produce feed for its horses would 
not make entire tract subject to tax¬ 
ation on ground that it was not "pub¬ 
lic property used for public purpos¬ 
es.”—City of Easton v. Koch, 31 A. 2d 
747, 162 Pa.Super. 327 
1. Conn.—Town of Hamden v. City 
of New Haven, 101 A. 11, 91 Conn. 
689, 3 A.L.R. 1436. 

a. Tex.—Corporation of San Felipe 
De Austin v. State, 229 S W. 846, 
111 Tex. 108, conformed to, Civ. 
App., 234 S.W. 1119. 

8 . Ark.—Hudgins v City of Hot 
Springs, 270 S.W. 694, 168 Ark. 
467. 

4, Tex.—Galveston Wharf Co. v. 
Galveston, 68 Tex. 14. 

5. Ohio.—Cincinnati v. Hynicka, 9 
Ohio N.P..N S., 278. 

&ease providing for constructi o n of 
docks 

Realty occupied and UBed by cor¬ 


poration in its business under lease 
contract from city providing for the 
construction of public and private 
docks and terminal facilities at joint 
cost of the parties, and providing 
for the payment of rental by cor¬ 
poration and the payment of taxes j 
by city was not exempt from taxa- 
tion as being used for a "municipal 
purpose," but it was being used for a j 
purely "private purpose."—Panama 
City v Pledger, 192 So. 470, 140 Fla. 
629 

8. Ohio—City of Cleveland v. Board 
of Tax Appeals, 91 N E 2d 480, 153 
Ohio St. 97. 

7. Miss—Tardo v. Sterling, 38 So 2d 
911, 206 Miss. 439, suggestion of er¬ 
ror overruled 39 So 2d 504, 205 
Miss 439—Alvis v. Hicks, 116 So. 
612, 150 Miss. 306 

Mo—State ex rel. City of St. Louis 
v. Baumann, 153 S.W.2d 31, 848 Mo 
164. 

Tex —State v. Moak, 207 S W.2d 894, 
146 Tex. 322. 

Right of redemption. 

Real property, purchased by city 
at tax sale, was not taxable even 
though previous owner had legal 
right to redeem property during pe¬ 
riod of such holding —Childress 
County v. Schultz, TexCiv.App, 199 
S.W.2d 860. 

8. N.Y.—People ex rel. Hoi lock v. 
Purdy, 130 N.Y.S. 1077, 72 Misc. 
122 . 

9. Ky —City of Paducah v. Common¬ 
wealth ex rel. Oates, 178 S.W. 2d 
982, 297 Ky. 107. 

10. Ky.—City of Paducah v. Com¬ 
monwealth ex rel. Oates, supra. 
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N C —Town of Benson v. Johnston 
County, 185 S B. 6, 209 N.C. 761. 

11. Tex.—State v. City of San An¬ 
tonio, 209 S.W.2d 756, 147 Tex. 1— 
City of Austin v. Sheppard, 190 S. 
W 2d 486, 144 Tex. 291, 162 A.L.R. 
1116—Eason v David, Civ. App., 
232 S.W 2d 427, refused no reversi¬ 
ble error—Childress County v. 
Schultz, Civ App., 199 SW2d 860. 
Negligence of city officere 

Failure of city, which acquired ti¬ 
tle to lot by tax sale, to sell lot im¬ 
mediately after expiration of former 
owner’s right of redemption, did not 
render the lot subject to state and 
county taxes; nor was the exemp¬ 
tion lost by permitting the former 
owner to retain possession of the 
property and collect rents since these 
acts were due to negligence of city 
officials and were not chargeable to 
the city.—State v. City of San An¬ 
tonio, 209 S W 2d 756, 147 Tex. 1. 

18. R.I.—City of Providence v. Hall, 
142 A. 156, 49 R.I. 230. 

13. Ill.—Sanitary Diet, of Chicago 
v. Gibbons, 127 N.E. 691, 298 Ill. 
519. 

14. Ind—Borgman v. City of Fort 
Wayne, 18 N.E 2d 762, 215 Ind. 201. 

16. Kan.—State ex rel. Becker v. 

Smith, 61 P.2d 897, 144 k*t». 570 . 
Okl.—State ex rel. City of Tulsa v. 

Mayes, 61 P.2d 266, 174 Okl. 286. 
61 C.J. p 420 note 14. 

Airport 

S D —City of Yankton v. Madson, 20 
N.W.2d 371, 70 S.D. 627. 

Exemption statute as oontraot 
The statute exempting property 
and revenue of any undertaking be- 



$rty is located outside the city limits^ 19 or that it 
genres persons living outside the city A* or that it i$ 
no longer needed by the city for the purpose for 
which it was acquired 18 are immaterial. A utility 
is “held” by the city within the meaning of an ex¬ 
emption provision although its management is in¬ 
trusted to an agent 19 , 

Constitutional and statutory provisions exempting 
municipally owned property used for municipal or 
public purposes are construed to exempt from tax¬ 
ation municipally owned works and utilities so 
used 20 even though they are a source of revenue 
and profit to the municipality, where such revenue 
is paid into the city treasury and used for munici¬ 
pal purposes. 21 The exemption is not lost, it has 
been held, because of an incidental use for a pri¬ 
vate purpose 22 or because located outside the city, 23 
except in so far as the exemption provision dis¬ 
tinguishes between exempt and taxable property 


84 t Q.J,S. 

beyond the city limits, 24 or conditions the exemption 
oil equality of rights to thV$ervlce and rates oiitside 
agd inside the city. 28 Also ifte exemptioh is fi&t 
lost because the property is larger than required 
for immediate use and part of it lie's idle', 28 be¬ 
cause the fee in property was acquired and lield 
when ‘ only an easement was needed for the pdr* 
ticular public use, 27 or because additional jproperty, 
bought in good faith to provide for future require¬ 
ments, is not in actual present use for such pur¬ 
poses; 28 hut it has been held that a use of the 
property by the city to serve inhabitants beyond 
the city limits, which is neither incidental nor in¬ 
significant, is not a use for public purposes within 
the meaning of the exemption requirements, 29 espe¬ 
cially with respect to city property outside the city 
limits which is used exclusively to serve residents 
in the outside territory. 80 

Municipal waterworks have been held to be ex- 


r.Axmoy 


longing to a municipal corporation 
from taxation did not constitute a 
contract by which state granted to 
municipal corporations an Irrevocable 
tax exemption, and even If any such 
tax exemption contract existed, the 
state abrogated it by amendment lim¬ 
iting tax exemption td property with¬ 
in municipality.—City of Utica v 
Oneida County, €6 N Y.S 2d 467, 187 
Misc 960, appeal dismissed App.Div., 
70 N.Y.S.2d 582. 

16. Colp.—Colorado Springs v. Fre¬ 
mont County, 84 P. 1113, 36 Colo. 
231. 

Okl.—State ex rel. City of Tulsa v. 

Mayes, 51 P.2d 266, 174 Okl. 286. 

’ Electrio power and light plant 
owned and operated by city was ex¬ 
empt from taxation, notwithstanding 
portion of transmission lines of plant 
extended beyond city limits for dis- 
tance, of four miles into county in 
competition with privately owned 
plant*.—State ex rel. Becker v. 
Smith, 61 P.2d 897. 144 Kan 570. 
Airport 

S D —City of Yankton v. Madson, 20 
N.W.2d 371, 70 S.D. 627. 

17. Kan.—State ex rel. Becker v. 
Smith, 61 P.2d 897. 144 Kan. 570 
■—Sumner County v, Wellington, 72 
P 216, 66 Kan. 590. 

18. Colo—Colorado Springs ▼. Fre¬ 
mont County, 64 P. 1113, 86 Colo. 
231. 

19. ’Tex—San Antonlb Independent 
School Dist. v. Water'Works Board 
of Trustees, Civ App.,' 120 S.W.2d 
661V drror refused. 

80 . Mich —City of Wyandott* v. 
State Board of Tax Administration. 
270 N.W. 211, 278 Mich. 47. / j 

Mtnn.—Anoka County v. City of St. 
Pauli'S#! N"Vtr S«S, 1W Minn. 684, 



Tex.— Corpus Juris cited in A. & M. 
Consol Independent School Diet 
v. City of Bryan, 1&4 S.W-2d 914, 
916, 143 Tex 348. 

61 C.J. p 421 note 47. 

Liberal construction 
The rule that constitutional and 
statutory provisions exempting prop¬ 
erty which it has always been the 
policy of the state to exempt shall be 
construed liberally applies to pro¬ 
visions exempting municipally owned 
works and utilities.—Commonwealth 
v. City of Richmond, 81 &E. 69, 116 
Va. 69, L.R.A.1915A 1118. 

Property used for protection of per¬ 
son or property 

Ohio.—State ex rel Williams v. Glan- 
der, App., 68 N.E 2d 802. 
Bevenue-produoing projects 

Under the statute authorizing mu¬ 
nicipalities to acquire, construct, or 
improve any revenue-producing un¬ 
dertaking to be operated for promo¬ 
tion of public welfare of municipal¬ 
ity, provision that the, property and 
revenue of such undertaking shall be 
exempt from taxation applies t only 
to property which is a revenue-pro¬ 
ducing project undertaken by mu¬ 
nicipality in strict aepord with *11 
provisions of the statute.—City of 
Rochester v. Union flVee 3chool Dist. 
No. 4 of Town of Livonia, Livingston 
County, 5 N.Y.S.2d 747, 255 App.t>iv. 
96, reargument denied City of &o- 
cheater v. Union Free School Dist 
No. 4 of Town of Livonia, 7 N,Y.S.2d 
232, 255 App.Div. 752. affirmed City 
of Rochester r. Union Free School 
Dist No. 4 of Livonia, 19 N.E.2d 928, 
280 N.Y. 531. 

81 . Tex. —Corpus Juris-Altad la At 
A , M. Consol, Independent, School 
Dist v. City of Bryan, 18* S.W^d 
914, 916. 143 Tex. $48. 
p 421 note it' 
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22 . Ark—Yoes v. City of Fort 
Smith, 182 SW.2d 683, 207 Ark. 
694. 

61 C.J. p 421 note 49. 

23. Ark—Yoes v. City of Fort 

Smith, 182 S.W 2d 683, 207 Ark 
694 < 

Minn —Anoka County v. City of St 
Paul. 261 NW. 588, 194 Minn 654, 
99 A.LR. 1187. 

Tex—Corpus Juris cited In A. & M 

Consol, Independent School Dist. v. 
City of Bryan, 184 SWJd 914, 916, 
143 Tex 348 
61 C.J. p 421 note 60. 

24. Conn—City of Norwalk v Town 
of New Canaan, 81 A. 1027, 85 
Conn 119 

61 C.J. p 421 note 52. 

25. Conn.—City of Norwalk v. Town 
of New Canaan, supra—Board of 
Water Com'rs of City 1 of Hartford 
v. Town of Bloomfield* 80 A 794. 
84 Conn. 522. 

26. Mich—Traverse City v. Blair 

Tp, 157 NW. 81, 190 Wch 813, 
Ann.Cas 1918E 81 , 

N.J.—Borough of Middlesex v. Inhab¬ 
itants bt City of Plaingeid, 105 A. 
724, 92 N.J.Law 520. 

27. N.Y.—Beekwill Realty Corpora*- 
tion v. City of jNew Tork, I7g ,n 
E. 570, 25>4 Ny. 423. 

88 . N.J.—City Water Commlssiohers 
v. Gaffney,’’34' N.J.Law 181. 

29. Va.—Warwick County v. pity 
of Newport News, 151 S.E. 417, 

r 168 Va. 780, followed iirt York Cqun- 
ty v. City of Newport Nfewa, lSl’fl. 

' m 42a JL53 Va.824: 

30. Tenn.—City of Knoxville v. Park 
4 'City, 172 S.WV’rte, ifcf tehn. 

L.R.A.1915D 1103. ’ ' ' 
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cmpt from taxation as used exclusively for public 
purposes 51 or for municipal purposes 32 although 
the plant or part thereof is located outside the mu¬ 
nicipality, 83 t and although surplus water is sold 
to persons outside the municipality. 34 Reservoirs, 35 
and lands acquired to protect them from pollution, 86 
have also been held exempt as municipal property 


held for public use. Under a Constitutional provi¬ 
sion subjecting to taxation municipally owned land 
and buildings which are a source of revenue, a wa¬ 
terworks plant is not exempt if a net revenue or 
profit is derived from its operation. 87 A municipal 
airport is exempt from taxation as municipal prop¬ 
erty used for public purposes 38 and this has been 


31. Ark—Toes v. City of Fort 
Smith, 182 S W 2d 683, 207 Ark 694 

Minn—Anoka County v City of St 
Paul, 261 NW. 688, 194 Minn 554, 
99 A.L.R 1137 

Vt—Stiles v. Newport, 56 A. 662, 76 
Vt 154, 168 
61 C.J. p 422 note 60 
Exemption of water companies see 
infra fi 279. 

Reserve 

Fact that waterworks plant on land 
was not actively used but was held 
as reserve plant did not render land 
taxable.—Anoka County v City of 
St. Paul, 261 N.W. 588, 194 Minn 554, 
99A.LR 1137. 

Sinking fund to pay debt Incurred to 
purchase waterworks 

A sinking fund created to liqui¬ 
date the debt incurred by a city in 
the purchase of a waterworks system 
is exempt from taxation as public 
property used for public purposes 
notwithstanding it is invested in in¬ 
terest-bearing securities.—Common¬ 
wealth v. Lebanon Waterworks Co, 
112 SW. 1128, 130 Ky. 61, 20 L.R A, 
NS.. 224. 

32. Ill —City of Mattoon v Graham, 
63 NE2d 955, 386 Ill 180 

33. Ark.—Toes v. City of Fort 
Smith, 182 S W 2d 683, 207 Ark 
694 

Ill —City of Mnttoon v Graham, 53 
NE 2d 955. 386 Ill 180 
Minn—Anoka County v City of St 
Paul, 261 NW. 588, 194 Minn 654, 
99 A.LR. 1137. 

34 . Ark.—Toes v. City of Fort 
Smith, 182 S.W.2d 683, 207 Ark. 
694. 

Minn—Anoka County v. City of St. 
Paul, 361 N.W. 588, 194 Minn. 554, 
99 AJUR. 1137. 

35 . Tex.—City of Abilene v. State, 
Civ.App., 113 S W 2d 631, error dis¬ 
missed—City of Dallas v. State, 
Civ.App, 28 SW2d 987. 

30. Iowa.—City of OSceola v Board 
‘of Equahzatlop, Clarke County, 176 
N.W 284, 188 Iowa 278 
VA.—Board of Sup'rs of Nansemortd 
County v. City,of Norfolk, 151 S.E 
,143. 1|S Va. 708. 

37. Va — City of Newport News v. 
' Warwick County, 166 SE 570, 159 
Va. 671, rehearing denied and sup¬ 
plemented 167 S.E 583. 169 Va. 
•671, followed in City of Newport 
News v, York County, 168 S.JBL .937, 
160 Va. 850. 


Determination of profit 

Whether city has derived profit 
from operation of waterworks system 
for taxation purposes must be de¬ 
termined by deducting from gross 
receipts all expenses and operating 
and maintenance costs; but city 
cannot charge off depreciation and al¬ 
so be allowed cost of maintenance 
and replacements —City of Newport 
News v. Warwick County, 166 S E 
570, 159 Va. 571, rehearing denied 
and supplemented 167 S.E. 583, 159 
Va 571, followed in City of New¬ 
port News v. York County, 168 S E 
927, 160 Va. 350 

Reduction of indebtedness against 

city waterworks property by payment 
of bonds out of earnings constitutes 
"profit” for purposes of taxation.— 
City of Newport News v Warwick 
County, 166 S E 570, 169 Va. 571, 
rehearing denied and supplemented 
167 SE 583, 159 Va 571, followed 
in City of Newport News v. York 
County, 168 SE 927, 160 Va 350 

Meters of city waterworks system 

were "personal property*’ exempt 
from taxation —City of Newport 
News v Warwick County, 166 S E 
| 570, 159 Va. 671, rehearing denied 
and supplemented 167 S E. 583, 159 
I Va 571, followed in City of New¬ 
port News v York County, 168 S E 
927, 160 Va. 350 

Mains, gates, hydrants, and pipes 

of city waterworks system were 
"fixtures” and taxable as "land," not¬ 
withstanding statutory definition of 
"land ”—City of Newport News v 
Warwick County, 166 S E 570, 159 
Va 571, rehearing denied and sup¬ 
plemented 167 SE 583, 159 Va 571, 
followed in City of Newport News v 
York County, 168 S E. 927, 160 Va. 
360. 

Whether servioe and paving and 
machinery constituting part of city 
waterworks system were personalty 
exempt fron* taxation depended on 
clrcumptandes of particular case — 
City of' Newport News v Warwick 
County, 166 S.E 570, 159 Va. 671, 
rehearing denied and supplemented 
167 S.E. 583, ' 151 Va. 671. followed 
in City of Newport News v. York 
County, 168 S E. 827, 160 Va. 850. 

38. Rl.—People ex rel. Lawlesa v. 

City of Quincy, 69 NJS.24 892, 895 

I1L 190. 

Ohio.—QRy of Toledo v. Jenkins, 54 
2d 656, 143 Ohio St. 141—Ap- 
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plication of City of Marion, B.T.A., 

68 N E.2d 391. 

All real estate neoessary and inci¬ 
dental to operation of municipally 
owned and controlled airport unit 
is in its operation eoncerned with a 
"public use" for tax exemption pur¬ 
poses, parcels of land having run¬ 
ways and landing fields on them and 
fourteen and fifty-three one hun- 
dredths-acre tract without landing 
fields but which abutted on road and 
two other parcels having landing 
fields, which were part of airport 
owned by city, were public property 
devoted exclusively to a "public use" 
and were exempt from taxation; but 
parcel of land which did not have 
runways or landing fields and was 
not used for any purpose connected 
with airport was not exempt from 
taxation —City of Toledo v Jenkins, 
54 N E 2d 656. 143 Ohio St. 141. 

Barn used to store airport tools 
and equipment, together with neces¬ 
sary land on which it was located, 
was exempt from taxation as devot¬ 
ed to a "public uEve "—City of Toledo 
v Jenkins, supra. 

Dease to United States 

Where vacant land, which formed 
a portion of a municipally owned air¬ 
port, was leased by municipality to 
an agency or instrumentality of the 
federal government for purpose of 
storing grain, use of land was not 
incidental to municipality's use of 
airport for airport purposes and 
did not constitute a u^o by munici- 
pnlity for a public purpose so as to 
entitle municipality to exemption 
from taxation of leased premises — 
City of Dayton v. Haines, 192 N E 2d 
590, 156 Ohio St 366. 

Xnoidental renting 

Where city owned airport, the rent¬ 
ing of space in buildings to others 
to promote aviation by extending 
service at the airport to all the pub¬ 
lic using its facilities was a use 
incidental to the main public purpose 
and was likewise for a "public pur¬ 
pose" for tax exemption purposes — 
City of Toledo v. Jenkina, 54 N,E 2d 
65$, 143 Ohio St. 141. 

Use for. fanning 

Fact that part of parcels of land 
owned by city for airport purposes 
was sowed witp alfalfa, which was 
cut and sold on the market resulting 
in profit, did not change character of 
use of land on, which it was grown 
from a '’public use" to a nonpublic 
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lield to be true even though it is located outside the 
municipality. 89 An electric power and light plant 
and distribution system owned by a municipality 
which sells electricity for domestic and commercial 
use has been held to be exempt from taxation as 
property used for municipal purposes 40 or for public 
purposes, 41 and the exemption extends to a power 
and light plant located outside the municipality, 42 
and to transmission lines to the municipality al¬ 
though such lines also serve persons outside the 
municipality. 48 It has been held that the exemption 
also extends to distribution lines serving only per¬ 
sons outside the municipality, 44 but, as to this, there 
is also authority to the contrary. 46 Where the 
municipality owns a utility which is in the held of 
private competitive business for profit, such prop¬ 
erty is not exempt as public property used for public 
purposes. 46 It has been held that a rapid transit 
system is a business designed primarily for profit 
and that a municipally owned rapid transit system 
is not exempt from taxation as property used for 


public purposes 47 and that the extent of profit is 
immaterial. 48 City-owned parking lots rented to 
another for a percentage of the parking fees have 
been denied a tax exemption as not being public 
property used for public purposes, 49 but it has been 
held that a city-owned and operated underground 
parking garage may be exempted from taxation. 60 

Municipally owned property used for public or 
municipal purposes, under constitutions and statutes 
requiring or construed to require both municipal 
ownership and public use, has been held to include 
the property of municipally owned gas works; 61 
land used for the maintenance of a sewage disposal 
plant ; 52 ferry terminals, 63 even though the ferry is 
operated through a lessee, 64 and land acquired by 
the city and being improved for railroad terminals, 65 
even though they are to be operated, on completion, 
by a lessee. 66 

Services rendered without charter authority . 
Services rendered without charter authority by a 


use for tax exemption purposes — 
City of Toledo v. Jenkins, supra. 

Unused office* 

Fact that offices existed on prop¬ 
erty owned by city for airport which 
temporarily could not be used or 
rented could not be considered as 
factor which destroyed the public 
character of the use of the building: 
for tax exemption purposes.—City of 
Toledo v Jenkins, supra. 

Storage of airplanes owned by in¬ 
dividuals at city's airport so that 
public using: them could avail them¬ 
selves of all the facilities of the air¬ 
port, which was maintained for pub¬ 
lic use, was a use Incidental to the 
main purpose and was not altered be¬ 
cause a fair charge was made and 
the use was a “public use" of build¬ 
ings for tax exemption purposes — 
City of Toledo v. Jenkins, supra. 

Hangar 

Where hangar at city’s airport was 
used for offices, airplane storage, re¬ 
pair shop, boiler room, and toilets, 
such hangar was “used exclusively 
for public purposes” and was ex¬ 
empt from taxation.—-City of Toledo 
v. Jenkins, supra. 

Hesidential buildings 

Land, houses, and garages on city's 
airport property used for residential 
purposes by manager of airport and 
serviceman were not exempt from 
taxation, since provision for such 
buildings was beyond scope of utility 
service.—City of Toledo v. Jenkins, 
supra. 

Property l e a sed to city and used as 
part of airport is not exempt—City 
of Toledo v. Jenkins, supra. 

SO. I1L—People ex ret Lawless v. 


City of Quincy, 69 N E 2d 892, 396 
Ill. 190. 

4a Fla—Saunders v. City of Jack¬ 
sonville. 25 So 2d 648, 157 Fla 240. 
followed in 26 So 2d 665, 157 Fla 
253. 

Ind.—Chadwick v City of Crawfords- 
ville, 24 NE 2d 937, 216 Ind. 399, 
129 A L.R. 469 

Tex.—City of New Braunfels v. City 
of San Antonio, Civ.App., 212 S W. 
2d 817, refused no reversible error 

41. Iowa.—City of Muscatine v 
Swlckard, 6 N.W 2d 23, 232 Iowa 
1176. 

Tex —A. & M. Consol. Independent 
School Dist. v. City of Bryan, 184 
S.W.2d 914, 143 Tex 348. 

61 C.J. p 422 note 64 

42 . Iowa.—City of Osceola v. Board 
of Equalization, 176 N.W. 284, 188 
Iowa 278. 

43 . Iowa.—City of Osceola v. Board 
of Equalization, supra. 

44 . Fla.—Saunders v. City of Jack¬ 
sonville, 25 So.2d 648, 157 Fla. 240, 
followed in 25 So 2d 655, 157 Fla. 
253. 

Tex.—A. & M. Consol. Independent 
School Dist v. City of Bryan, 184 
S.W.2d 914, 143 Tex. 848. 

45 . Iowa.—City of Muscatine v. 
Swickard, 6 N.W.2<J 23, 232 Iowa 
1175. 

46. Ohio.—Zangerle v. City of Cleve¬ 
land, Division of Municipal Transp., 
61 N.E 2d 720, 145 Ohio St 347. 

Proprietary function 

Municipal ownership of a utility 
whlOh relates only to the develop¬ 
ment of the municipality Itself con¬ 
stitutes the exercise of a private or 
proprietary function and such prop¬ 
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erty is not exempt from taxation — 
State ex rel. Williams v. Glander, 
Ohio App , 68 N.E 2d 802 

47. Ohio —City of Shaker Heights 
v. Zangerle, 74 N E 2d 318, 148 
Ohio St. 361—Zangerle v. City of 
Cleveland, Division of Municipal 
Transp., 61 N E 2d 720, 145 Ohio St. 
347. 

48. Ohio —City of Shaker Heights v. 
Zangerle, 74 N E.2d 318, 148 Ohio 
St. 361. 

49. Ohio —City of Cleveland v. 
Board of Tax Appeals, 91 N.E.2d 
480, 163 Ohio St 97. 

Private use by lessee 
City-owned parking lots which 
were leased to warehouse company, 
and which were privately used by 
company were not “public property 
used exclusively for any public pur* 
pose” within meaning of constitu¬ 
tion so that they could be exempted 
from taxation.—City of Cleveland v. 
Board of Tax Appeals, supra, 

6a Mich—Cleveland v. City of De¬ 
troit, 37 N.W.2d 625, 824 Mich. 527, 
11 A.L.R.2d 171. 

61. Ohio.—Toledo v. Hosier, 48 N.E. 

683, 64 Ohio St. 418. 

61 C.J. p 422 note 63. 

52. N.J,—Borough of Middlesex v. 
Inhabitants of City of Plainfield, 
105 A. 724, 92 N.J.Law 520. 

58. Conn—City of New London v. 
Perkins, 87 A. 724, 87 Conn. 229. 

54. Conn.—-City of New Loudon v. 
Perkins, supra. 

55. Ohio.—Trustees of Cincinnati 
Southern By. v. Both, 2 Ohio App. 
195. 

5a Ohio.—Trustees of Cincinnati 
Southern By. v* Both, supra. 
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municipally owned utility to the inhabitants of the 
city have been held to be a use for a private pur¬ 
pose and not exempt, 67 and, if such a utility renders 
services partly within and partly without the scope 
of its chartered powers and the two services are so 
merged as to be incapable of severance, the entire 
property of the utility is subject to tax; 66 but other 
courts have held that if the unauthorized services 
were merely incidental to the general public pur¬ 
pose for which the utility was established the ex¬ 
emption is not thereby lost. 69 

Property specifically exempted . Armories, 60 aque¬ 
ducts, 61 property of board of water commissioners 
of a city, 62 lands taken by city or town in other 
city or town for water supply, 68 improvements for 
water purposes, 64 a special franchise to operate a 
subway, the statute expressly extending the ex¬ 
emption to the lessee of the city, 65 and almshouses 66 
have been held exempt from taxation under provi¬ 
sions of law exempting such property in express 


terms. A toll bridge, on which during construc¬ 
tion tolls are not charged, is not exempt for the con¬ 
struction period under a statute exempting a free 
public highway. 67 

d. Districts, Authorities, Public Corporations, 
and Housing Projects 

Constitutional and statutory provisions are frequent¬ 
ly construed to exempt from taxation the property of 
districts, authorities, and public corporations. t 

I 

Constitutional and statutory provisions are fre¬ 
quently construed to exempt from taxation the prop¬ 
erty of districts, authorities, and public corpora¬ 
tions. 68 A statutory exemption of such property is 
not a violation of the tax uniformity provisions of 
the state constitution and the federal Constitution. 69 
Such property has been held exempt under a pro¬ 
vision exempting public property from taxation 70 
and under a provision exempting from taxation the 
property of a governmental subdivision of the 


57- Vt.—S wanton v. Highgate, 69 
A. 667, 81 Vt. 152, 16 L K A ,N S , 
867. 

58. Vt.—Swanton v. Highgate, su¬ 
pra. 

59- Me—Inhabitants of Whiting v 
Inhabitants of Lubec, 115 A. 896, 
121 Me 121. 

N.J.—Perth Amboy v. Barker, 65 A 
201, 74 N J Law 127. 

80 . Me.—City of Belfast v Hay- 
ford Block Co., 116 A. 282, 120 Me 
617. 

81 . N.Y.-New York v. Deyo, 143 N 
Y.S. 834, 168 AppDiv. 319—Matter 
of New York, 103 N.Y.S. 87, 117 
AppDiv. 811, 

Dams are not exempt as “aque¬ 
ducts.”—People ex rel. City of New 
York v. Keeler, 199 N.Y.S. 327, 205 
App.Dlv. 467, modified on other 
grounds 143 N.E. 211, 237 N.Y. 332. 

Land on which looated 

Under charter provision that land 
taken by New York City for use in 
connection with its water supply sys¬ 
tem should be taxed and assessed in 
counties where located in the man¬ 
ner prescribed by law, exclusive of 
aqueducts, the term “aqueduct” re¬ 
fers to a structure of some kind, and 
not to the land on which it is lo¬ 
cated, and hence the lands above an 
aqueduct are taxable as not being a 
part of the “aqueduct” or structure 
which is exempt from taxation.— 
People ex rel. City of New York v. 
Barker, 17 N.Y.S.Sd 806. 

Gatehouses and equipment neces¬ 
sary to the operation of an aqueduct 
used by New York City as part of its 
water supply system are included 


within the exemption from taxation 
provided for in charter provision 
stating that lands taken by city for 
use in its water supply system should 
be taxed and assessed in the coun¬ 
ties where located in the manner pre¬ 
scribed by law, exclusive of “aque¬ 
ducts."—People ex rel. City of New 
York v. Barker, supra. 

68. Mich.—Detroit Water Com’rs v. 
Auditor Oeneral, 73 N.W. 801, 116 
Mich. 546. 

63. Mass —Miller v Fitchburg, 61 N 
E 277, 180 Mass. 32. 

64. N J —Town of Morristown v. 
Township of Mendham, 18 A.2d 291, 
19 N.J.Misc. 141. 

65. N.Y.—People ex rel. Interbor¬ 
ough Rapid Transit Co. v. State 
Board of Tax Conors, 110 N.Y S 
577, 126 App Div. 610, affirmed 89 
N.E. 1109, 195 N.Y. 618. 

66. NY.—People ex rel. City of Os¬ 
wego v. Board of Assessors of 
Town of Oswego, 134 N.Y.S. 177. 

67. Ill.—People v. City of St. Louis, 
126 N.E. 529, 291 Ill. 600. 

68. Ark—Hubble v. Grimes, 199 S. 
W.2d 313, 211 Ark. 49—Lyle v. 
Sternberg, 163 S.W 2d 147, 204 Ark 
466. 

Cal.—Laguna Beach County Water 
Diet. v. Orange County, 87 P.2d 46, 
80 Cal.App.2d 740. 

Nev.—State v. Lincoln County Power 
Diet No. I, 111 P.2d 528, 60 Nev. 
401. 

Taxing statute in invalid where 
constitution exempts property from 
taxation.—Lower Colorado River Au¬ 
thority v. Chemical Bank & Trust 
Co., 190 S.w.2d 48, 144 Tex. 326. 
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Payment in lieu of taxes 

Statute requiring power districts 
which acquired electric plants or 
properties, which plants had thereto¬ 
fore been assessed by, and had paid 
ad valorem taxes to, taxing units in 
which they were located, to pay spec¬ 
ified sum to such taxing units equiv¬ 
alent to what ad valorem tax would 
yield by levy at current rate on as¬ 
sessed values fixed for last year be¬ 
fore property was acquired by dis¬ 
trict Imposed a tax on district, even 
though payments were designated as 
in lieu of taxes and was invalid as in 
violation of constitutional tax exemp¬ 
tion—Lower Colorado River Author¬ 
ity v. Chemical Bank & Trust Co., su¬ 
pra. 

Taxing district 

The Passaic Valley, together with 
its sewerage commissioners, incor¬ 
porated and given certain powers, is 
not a “taxing district” and its prop¬ 
erty is not exempt from taxation.— 
Passaic Valley Sewerage Com'rs v. 
Mayor and Aldermen of Jersey City, 
105 A. 722, 92 N.J Law 264. 

Library tax 

School districts maintaining circu¬ 
lating libraries for benefit of schools 
are not exempt from the county li¬ 
brary tax under a statute exempting 
from such tax library districts sup¬ 
porting public libraries.—Redman v. 
Weisenheimer, 283 P. 363, 103 Cal. 
App. 488. 

69. Mo —State ex rel. Jones v. Nolte, 
165 S.W.2d 632, 850 Mo. 271. 

70. Tex.—Lower Colorado River Au¬ 
thority v. Chemical Bank 4k Trust 
Co., 190 S W 2d 48, 144 Tex. 826. 

Exemption of public property gener¬ 
ally see supra | SSL 
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state. 71 Particular districts hare been held to be 72 
or not to be 73 municipal corporations within pro¬ 
visions exempting the property of ijumiqipal corpo¬ 
rations from taxation. Districts have been held 
to be municipal corporations within a constitutional 
provision that the land of a municipal corporation 
outside its boundaries is not exempt from taxa¬ 
tion, but that improvements thereon made by the 
municipality are exempt. 74 

Under some exemption provisions, rightful own¬ 
ership of the property is all that is required to 
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reader it exempt; from faxatiop and ^he use made 
of the property is immaterial; 76 but under other 
provisions *he property is exempt only if qsed for 
public purposes. 76 A district's waterworks system 
is exempt, it has been held, although the waterworks 
are in part outside the district 77 A channel used 
by a district to carry off sewage has been held 
not to be tax exempt as public grounds used for 
public purposes. 78 Where the property of a dis¬ 
trict is exempt from taxation, such exemption ex¬ 
tends to property acquired for delinquent taxes or 
assessments. 79 Where rightful ownership is de- 


71 . Neb.—Platte Valley Public Pow¬ 
er and Irrigation Diet. v. Lincoln 
County, 14 N.W.2d 202, 144 Neb, 
584, 165 A.LR. 412. 

District as agency of state within 
exemption see infra § 259. 

Ynblio corporation authorized to 
use waters of natural stream for 
irrigation and for development of 
electric power is a “governmental 
subdivision" of state within constitu¬ 
tional provision granting exemption 
from taxation, and all its property, 
both real and personal, is exempt 
from taxation.—Platte Valley Public 
Power and Irrigation Dist. v. Lin¬ 
coln County, supra. 

School district 

Neb —Madison County v. School Dist 
No. 2 of Madison County, 27 N.W. 
2d 172, 148 Neb. 218. 

72 . Mo.—Grand River Drainage Dist. 
of Cass and Bates Counties v. Reid, 
111 S.W.2d 161, 841 Mo. 1246. 

School district 

S.D.—Egan Independent Consol. 
School Dist. No. 1 of Moody Coun¬ 
ty v. Minnehaha County, 270 N.W. 
627. 65 S.D. 22, 108 A.L.R. 67*. 

Drainage districts 

Mo.—Grand River Drainage Dist of 
Cass and Bates Counties v. Reid, 
111 S.W 2d 151, 841 Mo. 1246. 

Water association 

Conn.^-Sachem's Head Property Own¬ 
ers' Ass'n v. Town of Guilford, 162 
A. 877, 112 Conn. 616. 

61 C.J. p 432 note 83 [a] (l)-(4). 

73. Cal.—Laguna Beach County Wa¬ 
ter Dist. v. Orange County, 87 F.2d 
46, 30 Cal.App.2d 740. 

irrigation district 

Arlz.—State v. Turns Irr. Dist, 03 
P.2d 704, 66 Ariz. 178. 

Colo.—Logan Irr. Diet v. Holt, 188 
P.2d 630, 110 Colo. 253. 

Idaho.—Lewiston Orchards Irr. Dist. 
y. Gilmore, 23 P.2d 720, 68 Idaho 
877. 

Wyo.—State ex rel. Goshen Irr. Dist 
y. Hunt 67 P.2d 793, 49 Wyo. 497. 
Crust for municipality 
Sewerage commissioners did not 
hqld {and i$< trust for any municipal¬ 
ity, so as to be exempt from taxa¬ 


tion.—Passaic Valley Sewerage 
Com’rs v. Jersey City, 106 A. 722, 92 
N.J.Law 264. 

74. Cal.—Rock Creek Water Dist. v. 
Calaveras County, 172 P.2d 863, 29 
Cal.2d 7—Waterford Irr. Dist. v 
Stanislaus County, 228 P.2d 341, 101 
Cal App.2d 839—Vista Irr Dist v 
San Diego County, 219 P.2d 793, 
98 Cal.App.2d 270—Imperial Irr 
Dist. v. Riverside County, 216 P.2d 
518, 96 Cal App 2d 402, followed in 
215 P 2d 522, 96 Cal.App 2d 990. 
Water rights 

(1) Water right of irrigation dis¬ 
trict which was both prescriptive and 
appropriative and which gave dis¬ 
trict authority to pump quantity of 
water per year from lands owned by 
irrigation district constituted “land" 
within meaning of constitutional pro¬ 
vision that land located outside mu¬ 
nicipal corporation owning it and 
which was subject to taxation when 
acquired should not be exempt from 
taxation.—Alpaugh Irr. Dist. v. Kern 
County, 248 P.2d 117, 113 Cal.App 2d 
286. 

(2) Water right of irrigation dis¬ 
trict which was merely a right to di¬ 
vert water from river, and not a 
riparian right or appurtenant to any 
land, constituted “land" within mean¬ 
ing of constitutional provision that 
“land” and improvements located out¬ 
side city, city and county, or munici¬ 
pal corporation, and taxable at time 
of acquisition by county, city and 
county, or municipal corporation, 
shall not be exempt from taxation. 
—Waterford Irr Dist. v. Stanislabs 
County, 228 P.2d 341, 102 Cal App.2d 
839. 

78. Cal.—Anderson-Cottonwood Irr 
Dist. v. Klukkert 88 P*2d 685, 
18 Cal. 2d 191. 

Neb.-r-Platte Valley FubJJc Power and 
Irrigation Distl v. Lincoln, County, 
14 N.W 2d 202, *44 Neb. 684. *55 A. 
UB- 412. 

74: Fla.—Sugar Bowl Drainage Diet 
v. Miller, 162 So. 707, 120 Fla. 436 

77 . N.H — Lisbon Village 'Diet. v. 
Tewfc of Lisbon. 166 A. 162, 86 N. 
«. 176. 

78. Ill.—rSaaltary Dist. v. Martin. 
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50 N B. 201, 173 Ill. 243, 64 Am. 
S.R 110. 

The primary purpose of channel of 
Chicago sanitary district is still san¬ 
itation, notwithstanding recent in¬ 
crease in importance of the elements 
of navigation and federal control, 
and partial substitution of sewage 
disposal for water dilution, and henoe 
the channel property remains subject 
to taxation and this conclusion is 
reinforced by the fact that the wa¬ 
ter power is used for the generation 
arid sale of electricity—Sanitary 
Dist of Chicago v. Rhodes, 68 N.E 
2d 869, 386 Ill 269. 

ITse by other communities 

Fact that communities outside the 
Chicago sanitary district emptied 
their sewage Into district's main 
channel did not bring the channel 
property within statutory tax exemp¬ 
tion of property used exclusively for 
“public purposes." In view of statute 
giving the district power to impose 
conditions on use of channel by other 
sanitary districts or communities.— 
Sanitary Dist. of Chicago v. Rhodes, 
supra. 

79. Ark.—Denis ton v. Burroughs, 190 
S.W.2d 628, 209 Ark. 4*6—Balers v. 
Cammack, 182 S.W.2d 938, 207 Ark. 
827—Cutsinger v. Strang, 168 S.W 
2d 669, 203 Ark. 699—Crockett V. 
Bearden, 166 S.W.2d 79, 293 Ark. 48. 
Trust for bondholders 
Under statute authorising drainage 
district to acquire, bold, and dispose 
of land so pa to protect drainage tax 
lien, title to such acquired land vests 
in district for benefit of district and 
its bondholders, and it is only when 
district sells land and receives price 
that taxes are “collected" and officers 
of district become statutory, trustees 
for bondholders so that the lands 
are no longer tax exempt.-—Grand 
River Drainage Dist. of Cass and 
Bates Counties v. Reid, 111 RW.24 
151, 341 Ho. 1246. 

Time to r redemption 
Where sale to» levee district on 
foreclosure of levee district lien was 
confirmed xnor$ th^n a year before 
state's tax Ueri attached, but issu¬ 
ance of deed was delayed, pending ex¬ 
piration of , t^p-year period of re- 
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cislVe oh the question of exemption, property ac- is deemed to be within general exemption provi- 

quired for delinquent tax£9 Of assessments is tax sions. 88 The property of a housing authority has 

exempt,•• and’While it has been* held that the re- been held to be exempt from taxation under a pro* 

quirement of public use, where it exists, is applicable vision exempting the property of governmental sub- 

tp such property, 81 it has also been held that the divisions 84 or instrumentalities of the state, as dis- 

holding of the property solely for the purpose of infra § 2S9> a prQvision exempting the 

collecting the tax and for resale is a public use of municipal corporations,*® and under a 

of the property so that it is exempt from taxation. 8 - . . ,, * 

provision exempting public property unless it be- 

Housing authorities and housing projects. Low- comes a source of revenue ’ whcre the housin ^ au ' 

cost housing projects owned by governmental bodies thority was restrained by law from operating at a 

and the property of housing authorities are generally profit or as a source of revenue.* 6 Such property 

held to be exempt from taxation by virtue of ex- has been held to be public property” or municipal 

press statutory provisions or because such property property 88 and used for public purposes, 89 municipal 


demptlon, levee district was, during 
such period, owner of an equitable 
title sufficient to prevent state's tax 
lien from attaching—Duncan v 
Board of Directors of Newport Levee 
Dist., 178 S.W.2d 660, 206 Ark. 1130 

80. Cal —Anderson-Cottonwood Irr 
Pist. v. Klukkert, 88 P.2d 686, 13 
Cal. 2d 191. 

&aad deemed used for public pur¬ 
poses 

Land, which had been sold to irri¬ 
gation district when Irrigation dis¬ 
trict assessments became delinquent, 
would be deemed to be held or used 
by the irrigation district for a public 
purpose, and not in a proprietary 
sense, so as to be exempt from tax¬ 
ation, even though constitution 
should be deemed to exempt such 
property only when used for a pub¬ 
lic purpose—Anderson-Cottonwood 
Irr. Dist. v. Klukkert, supra. 

81. Ark—Little Red River Levee 
Dist. No. 2 v Moore, 126 S W 2d 
606, 197 Ark 946—Kelly Trust Co 
v Lundell Land & Lumber Co , 251 
S W. 680, 169 Ark 218—Robinson v 
Indiana & Arkansas Lumber & Mfg 
Co., 194 SW. 870, 128 Ark. 650, 
8 A L R. 1486 

88. Ark.—Crockett v. Bearden, 156 S 
W.2d 79, 203 Ark. 48—Little Red 
River Levee Dist. No 2 v. Moore, 
126 S,W.2d 605, 197 Ark 945- 
Kelly Trust Co. v. Lundell Land & 
Lumber Co., 251 S.W. 680, 159 

Ark 218—Robinson v Indiana & 
Arkansas Lumber & Mfg. Co, 194 
S.W. 870, 128 Ark. 650, 8 A.L R 
1426. 

Tex. —State v. City of San Antonio, 
209 S.W.2d 766, 147 Tex. 1. 

Rental of property 
Land which a drainage district ac¬ 
quired and held to protect its lien 
for drainage taxes, and which it leas¬ 
ed for agricultural purposes until 
market would be such that a fair 
price could be had for such lands was 
tax exempt, since the rentals derived 
from such lands were incidental to 


primary purpose of protecting lien 
for drainage taxes and stood in lieu 
of such taxes and did not amount to 
a commercial enterprise for specula¬ 
tion in land values—Grand River 
Drainage Dist of Cass and Bates 
Counties v. Reid, 111 S W 2d 161, 
341 Mo 1246. 

83. Fla.—Garrett v Northwest Flor¬ 
ida Regional Housing Authority, 12 
So 2d 448, 152 Fla. 551. 

Ill.—Krause v Peoria Housing Au¬ 
thority, 19 N E 2d 193, 370 Ill. 356 
Mo—Laret Inv Co v Dickman, 134 
S W.2d 65, 345 Mo 449 

Strict construction 

The rule of strict construction of a 
statute granting a tax exemption ap¬ 
plied to a grant of exemption to 
housing authorities, notwithstanding 
they are public agencies, and their 
property is public property, and the 
unquestioned power of the legislature 
to grant such exempion —Pittman v. 
Housing Authority of Baltimore City, 
26 A.2d 466, 180 Md 457. 

TTso of property 

(1) Property owned by the hous¬ 
ing authority of a municipality, in 
order to be exempt from taxation, 
must be used exclusively for munici¬ 
pal or other purposes stated in the 
organic law and the question of ex¬ 
emption turns on the nature of the 
use, which is a question of fact.— 
Smith v. Housing Authority of City 
of Daytona Beach, 3 So.2d 880, 148 
Fla 195. 

(2) Under constitutional provision 
exempting from taxation property 
held and used exclusively for reli¬ 
gious, scientific, municipal, education¬ 
al, literary, or charitable purposes, 
if it was shown that property be¬ 
longing to housing authority was held 
and used exclusively for enumerated 
purposes, or for any one or more of 
the purposes, such property was ex¬ 
empt from taxation, and, on a show¬ 
ing made to that effect by owner, ex¬ 
emption should be allowed by tax 
assesaor —State ex rel. Bur bridge 
v. St. John, 197 So, 649, 143 Fla. 876. 
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84. Neb.—-Lennox v. Housing Au¬ 
thority of City of Omaha, 290 N. 
W. 451, 137 Neb 682, supplemented 
291 N.W. 100, 137 Neb. 682. 

85. Ala—In re Opinions of the Jus¬ 
tices, 179 So 635, 235 Ala. 485. 

Mo —Laret Inv Co v. Dickmann, 134 
S W2d 65, 345 Mo 449 
N.C —Mallard v. Eastern Carolina Re¬ 
gional Housing Authority, 20 S E 
2d 281, 221 N.C 334—Wells v. 

Housing Authority of City of Wil¬ 
mington, 197 S E 693, 213 N.C. 744. 
SC—McNulty v. Owens, 199 S.E. 
425, 188 SC 377. 

86. Va—Mumpower v Housing Au¬ 
thority of City of Bristol, 11 S.E 
2d 732, 176 Va. 426 

87. La.—State ex rel. Porterie ▼. 
Housing Authority of New Orleans, 
182 So. 725, 190 La. 710. 

W.Va.—Chapman v. Huntington, W. 
Va., Housing Authority, 8 S E 2d 
602, 121 W Va. 319. 

Exemption of public property gen¬ 
erally see supra 5 251 

88. S.C.—McNulty v. Owens, 199 S E. 
425, 188 S.C. 377. 

89. Ky—Webster v City of JYank- 
fort Housing Commission, 168 S.W. 
2d 344, 293 Ky 114 

N C.—Wells v Housing Authority of 
City of Wilmington, 197 S E. 693, 
213 N.C. 744. 

S.C—Benjamin v. Housing Authority 
of Darlington County, 15 S.E 2d 
737, 198 S C. 79—McNulty v. Owens, 
199 S.E. 426, 188 S.C. 377. 

Findings of congress 

In determining whether proposed 
action of housing authority and city 
in erecting housing project and In 
demolishing certain slum areas con¬ 
stituted public purpose within con¬ 
stitution exempting from taxation 
property ueed for public purpose, 
findings of congress of United States 
with respect to Federal Housing Au¬ 
thority Act were entitled to great 
weight.—McNulty v. Owens, supia. 
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purposes, 90 or charitable purposes 91 within consti¬ 
tutional and statutory provisions for exemption 
from taxation. On the other hand, it has been 
held that a low-cost housing project is not exempt 
from taxation, 92 and that such property is not pub¬ 
lic property used for public purposes within an ex¬ 
emption provision. 92 , A project has been held not 
to be public property within an exemption provi¬ 
sion where it has been conveyed to trustees for the 
bondholders until such time as the housing authority 
pays or makes provision for the payment of the 
bonds issued to defray the cost of the project. 94 

§ 255. Governmental Agencies, Obligations, 
and Securities 

The general immunity of governmental agencies, 
obligations, and securities from taxation is discussed 
supra §§ 206-214; the exemption of such agencies, 
obligations, and securities from taxation under con¬ 
stitutional and statutory provisions is considered in¬ 
fra §§ 256-260. 

Examine Pocket Parts for later cases. 
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§ 256. — Agencies and Instrumentalities of 
United States in General 

Exemption from taxation of agendas and Instru¬ 
mentalities of the United 8tatee government will bo 
granted In compliance with statutory provisions. 

In addition to the general immunity of the fed¬ 
eral government and its instrumentalities from state 
and local taxation, discussed supra §§ 207-212, con¬ 
gress may exempt property owned by the United 
States or its instrumentality from state taxation in 
furtherance of the purposes of federal legislation. 95 
Such power stems from the power to preserve and 
protect validly authorized functions and to make all 
laws necessary to execute the powers vested in the 
congress, 96 and the policy behind the power to cre¬ 
ate tax immunities does not turn on the nature of 
the agency doing the work for the government. 97 
Where exemption is sought under federal legislation, 
exemption from taxation of agencies and instru¬ 
mentalities of the United States government depends 
on the terms of the particular act of congress, an 
exemption being established if the case is brought 
within such terms; 98 otherwise not. 99 The fact 


90. Fla.—State ex rel. Grubstein v. 
Cambell, 1 So 2d 483, 146 Fla. 532 
—Marvin v. Housing Authority of 
Jacksonville, 183 So 145, 133 Fla 
690. 

S.C.—Benjamin v. Housing Authority 
of Darlington County. 16 S.E.2d 
737, 198 SC 79 

91. S.C.—Benjamin v Housing Au¬ 
thority of Darlington County, su¬ 
pra, 

92. Ohio —Youngstown Metropolitan 
Housing Authority v. Evatt, 65 N 
E.2d 122, 143 Ohio St 268—-Colum¬ 
bus Metropolitan Housing Authori¬ 
ty v. Thatcher, 42 NE2d 437, 140 
Ohio St 38 

93. Ohio.—Youngstown Metropolitan 
Housing Authority v. Evatt, 55 N. 
E.2d 122, 143 Ohio St 268—Dayton 
Metropolitan Housing Authority v. 
Evatt, 63 N E 2d 896, 143 Ohio St. 
10, 152 A.Li R. 223—In re Columbus 
Metropolitan Housing Authority, 8 
Ohio Supp. 1, affirmed Columbus 
Metropolitan Housing Authority v. 
Thatcher, 42 N E 2d 437, 140 Ohio 
St. 38 

Exemption of public property used 
for public purposes generally see 
supra 8 261. 

Private purpose 

Where dwellings were leased by 
housing authority to family units for 
the purposes of private homes, the 
use of such dwellings was for a “pri¬ 
vate purpose** and not for a “public 
purpose** within meaning of the con¬ 
stitutional provision that general 
laws may be passed to exempt from 
taxation public property used exclu¬ 
sively for any public purpose, and 


hence dwellings were not exempt 
from taxation—Columbus Metropoli¬ 
tan Housing Authority v. Thatcher, 
42 NE2d 437, 140 Ohio St. 38. 
Statutory declaration 

(1) Statute declares a housing au¬ 
thority's property to be public prop¬ 
erty for public use only for purpos¬ 
es of public inspection and account¬ 
ing, and not for purpose of exemption 
from taxation—Youngstown Metro¬ 
politan Housing Authority v. Evatt, 
55 N E 2d 122, 143 Ohio St. 268- 
In re Columbus Metropolitan Housing 
Authority, 8 Ohio Supp 1, affirmed 
Columbus Metropolitan Housing Au¬ 
thority v. Thatcher, 42 N E 2d 437, 
140 Ohio St. 38. 

(2) Under provision of state hous¬ 
ing law that all property acquired, 
owned, leased, rented or operated by 
housing authority shall be deemed 
public property for public use, such 
property is within constitutional pro¬ 
vision exempting from taxation “pub¬ 
lic property used exclusively for any 
public purpose ”—City of Columbus 
v. Columbus Metropolitan Housing 
Authority, Ohio App, 38 N.E.2d 444 

94. Ohio.—Youngstown Metropolitan 
Housing Authority v. Evatt, 65 N. 
E.2d 122, 143 Ohio St. 268. 

95. TJ.S.—City of Cleveland v. TJ. S., 
Ohio, 65 S.Ct. 280, 822 U.S. 829, 
89 L.Ed. 274. 

96. U.S.—Carson v. Roane-Anderson 
Co., Tenn., 72 S.Ct. 257, 842 U.S. 
282, 96 L.Ed. 267. 

97. U.S.—Carson v. Roane-Anderson 
Co., supra. 

98. U.S.—City of Cleveland v. U. Si, 
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Ohio, 65 SCt. 280, 322 US. 329, 
89 L Ed 274—U. S v. City of Mil¬ 
waukee, CCAWls, 140 F 2d 286— 
King County, Wash, v U S Ship¬ 
ping Board Emergency Fleet Cor¬ 
poration, CCA Wash, 282 F 950 
Tex —Dallas Joint Stock Land Bank 
of Dallas v. Ballard, Civ App, 74 
S W 2d 297, affirmed Ballard v. Dal¬ 
las Joint Stock Land Bank of Dal¬ 
las, 76 S W 2d 1042, 124 Tex. 113. 
Atomic Energy Commission 

The word “activities" in statute ex¬ 
empting “activities" of Atomic Ener¬ 
gy Commission from taxation in any 
manner or form by a state, county, 
municipality, or any subdivision 
thereof is intended to include the op¬ 
erating contractors at the commis¬ 
sion’s atomic energy installations, 
and the word must, In absence of 
definitions, be given the usual and or¬ 
dinary meaning of natural or normal 
function of operation.—Carbide & 
Carbon Chemicals Corp. v. Carson, 
239 S.W.2d 27, 192 Tenn. 160, affirm¬ 
ed Carson v. Carbide and Carbon 
Chemical Corp., 72 S Ct 257, 842 U. 
S. 232, 96 L Ed. 257, and Carson v. 
Roane-Anderson Co., 72 S.Ct 257, 
342 U.S. 232, 96 L.Ed. 257. 

99. Ohio.—Application of U. S. 
Housing Authority, .11 Ohio Supp. 
9. 

Wash—City of Seattle v. W. U. Tel. 

Co., 158 P.2d 859, 21 Wash.2d 838. 
Independent contractor 

(1) The mere fact that a private 
corporation conducts its business un¬ 
der a contract with the United States 
does not make it an “instrumentality 
of ths United States** under exemp- 
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that the property belongs to & federal agency, 1 
or is used in interstate commerce, 2 is not ground 
for extending a statutory exemption beyond the 
clear import of its terms. An act of congress in¬ 
corporating a railroad and exempting its right of 
way through public lands from taxation within the 
territories of the United States does not exempt 
improvements made by the railroad on its right of 
way. 8 Under express provisions of an act of con¬ 
gress, mortgages executed to federal land banks 
have been deemed instrumentalities of government 
and exempt from federal, state, municipal, and lo¬ 
cal taxation. 4 

§ 257. -Bonds and Other Securities 

Under the acta of congress, bonds and other securi¬ 
ties of the United States are ordinarily exempt from 
taxation. 

Under acts of congress exempting particular is¬ 
sues of United States bonds from taxation , 5 or in 
general terms providing that “all stocks, bonds, and 
other securities of the United States, held by in¬ 
dividuals or corporations within the United States, 
shall be exempt from taxation under state author¬ 
ity ,” 6 obligations of the United States are exempt 
from state taxation, unless issued prior to the ex¬ 
empting statute , 7 and they cannot be taxed indirect¬ 
ly by including them as credits in assessing a per¬ 
sonalty tax on the excess of a taxpayer’s credits 
over his debts . 8 It has been held not to be an in¬ 
direct taxation of tax-exempt securities of the 
United States for a state by statute to allow only one 
twelfth of the value of the United States security 
for each month prior to the assessment date the se¬ 


curity has been owned by the taxpayer provided the 
statute applies the same rule to tax-exempt securities 
of the state, 9 but, where the state statute computes 
the allowance for exemption of United States se¬ 
curities on the monthly basis while allowing the 
exemption of state securities to the amount of their 
full value, the statute has been held unconstitu¬ 
tional as an unlawful discrimination against the se¬ 
curities of the United States, and a violation of the 
federal statute exempting bonds of the federal gov¬ 
ernment from state taxation. 10 The exemption re¬ 
quirements of the acts of congress are met by de¬ 
ducting the par value of the bonds as issued, and 
not their market value. 11 

An unpaid balance of a debt owing by the United 
States is not exempt under a statute exempting from 
taxation “all stocks, bonds, treasury notes, and other 
obligations of the United States ;” 12 nor are certifi¬ 
cates of indebtedness “securities” within the mean¬ 
ing of the act of congress exempting “stocks, bonds, 
and securities of the United States .” 18 A claim 
against the United States for a refund of federal 
income taxes arising from an accelerated deprecia¬ 
tion of a war facility is not included within the 
meaning of “other obligations” of the United States 
which are exempt from tax . 14 A United States 
check or warrant, available for immediate use as 
money, is not within the meaning of the principle 
that the states cannot tax the official agencies of 
the United States government . 15 

Operations of coal miner selling coal to federal 
government are not “other obligations of the Unit¬ 
ed States” within the meaning of federal statutes 


tlon provision of statute—Buckstaff 
Bath House Co. v. McKinley, Ark, 
60 SCt 279, 308 US 358, 84 L Ed 
322. 

(2) The assets of an Independent 
contractor which are derived from 
the profits of a government contract 
stand in no preferred constitutional 
position as far as taxation is con¬ 
cerned, as long as tax burden is non- 
dlscrlminatory—Smith v Davis, Ga, 
65 S.Ct. 157, 323 US. Ill, 89 LEd 
107. 

(3) On the other hand, the consti¬ 
tutional power of congress to pro¬ 
tect its agencies from state taxation 
includes those with whom the gov¬ 
ernment has made authorized con¬ 
tracts, where it so desired.—Carson v. 
Roane-Anderson Co., Tenn., 72 S.Ct. 
267, 96 L.Ed. 257 

1. Ariz.—Atlantic, etc.. R. Co. v. Le- 
sueur, 19 P. 157, 2 Ariz. 428, 1 L.R. 
A. 244, appeal dismissed 11 S.Ct. 
1015, 140 U.S. 669. 35 L.Ed 593 
ft. Ariz.—Atlantic, etc., R. Co. v. Le- 
sueur, supra. 


3. Ariz —Atlantic, etc , R Co v. Le- 
sueur, supra. 

4 . U.S—Federal Land Bank of New 
Orleans v. Crosland, Ala., 43 SCt. 
385, 261 U.S. 374, 67 L.Ed 703, 29 
A.LR. 1. 

B. Ky —Commonwealth v. Hearne, 
100 SW 820, 30 Ky.L 1196 
61 C J. p 423 note 88. 

The bonds of a federal land bank 
are exempted from state as well as 
federal taxation —Greene County Nat. 
Farm Loan Ass'n v. Federal Land 
Bank of Louisville, C.C.AKy., 152 
F 2d 215, certiorari denied 66 S.Ct 
978, 328 U.S. 834, 90 L.Ed. 1610. 

6. Tex.—Rosch v. First Sav. & Loan 
Ass’n, Civ.App., 203 S.W.2d 1006. 

61 C.J. p 423 note 89. 

Bonds held by corporation 

Bonds of the United States held by 
corporation doing business in state 
were exempt from taxation by state. 
—National Life & Accident Ins. Co. v. 
Dempster, 79 S.W.2d 664, 168 Tenn. 
446. 


7. NY —People v. New York Tax, 
etc, Com'rs, 37 Barb 635 

8 . Mich—Packard Motor Car Co. v. 
City of Detroit. 205 NW. 106, 108, 
232 Mich 245. 

61 C.J p 423 note 91. 

9. Ohio.—Shotwell v. Moore, 16 N. 

E. 470, 45 Ohio St. 632, affirmed 
9 SCt. 362, 129 U.S. 590, 32 L.Ed. 
827. 

10. Kan —Lantz v. Hanna, 207 P. 
767, 111 Kan. 461. 

11. N.Y.—People ex rel. Manhattan 

F. Ins. Co. v. New York Tax., etc., 
Com’rs, 76 N.Y. 64. 

18. N.Y.—People ex rel. Astoria 
Light, Hea4 & Power Co. v. Can¬ 
tor, 187 N.Y.S. 467, 114 Misc. 419. 

13. N.Y.—People v. Gardiner, 48 
Barb. 608. 

14. Ohio.—Glidden Co. v. Glander, 86 
N.B.2d 1, 151 Ohio St. 344, 9 A.L.R. 
2d 515. 

15. U.S—Hibernia Sav., etc., Soc. v. 
San Francisco, Cal., 26 S.Ct 265, 
200 U.S. 310, 50 L.Ed. 495. 
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exempting stocks, bonds, treasury notes, and "other 
obligations” of the United States from taxation by 
the states. 1 * 

§ 258. —— Indian Lands and Rights Thereto 

Lands owned by an Indian may be exempt from tax¬ 
ation under provisions of treaties, trust patents, or 
statute^. 

White a tax on lands held by an Indian allottee 


under dn act of congress providing for such allot¬ 
ment is generally forbidden as a tax on an instru¬ 
mentality of government, as discussed supra § 212, 
such immunity may also be guaranteed by express 
treaty provisions, 17 or be granted by trust patents 
duly issued, 18 or by statute. 1 * The property of In¬ 
dians is exempt under a treaty or statute where the 
facts, as established, bring the case within the re¬ 
quired conditions of the grant; 20 otherwise the 


16. NM.—Peisker ▼. Unemployment 
Compensation Commission, 116 P 2d 
62, 46 N.M. 307. 

17. U.S.—The New York Indians, N. 
Y., 6 Wall. 761, 18 L.Ed 708. 

61 C.J p 423 note 1. 

18. U.S.—U. 8. v. Lewis County, C.C. 
A.Idaho, 96 F.2d 236, rehearing de¬ 
nied 95 F.2d 238—U S v. Nez 
Perce County, C C.A.Idaho, 96 F. 
2d 232, rehearing denied 95 F.2d 
238. 

Approval of department 

Where full-blooded restricted Paw¬ 
nee Indian and his wife had on Oct 

19. 1939, on advice of commissioner 
of Indian affairs, executed and deliv¬ 
ered deeds to federal government to 
hold title in certain lands In trust for 
their minor children, subject to for¬ 
mal approval of department of interi¬ 
or, which approval did not occur un¬ 
til Aug. 7, 1940, and such convey¬ 
ance had effect of making the lands 
nontaxable by the state by force of 
Oklahoma Indian Welfare Act, the 
formal approval related back to date 
of execution of deed, and the lands 
became nontaxable from that time.— 
Board of Com’rs of Pawnee County, 
Okl., v. U. S., C.C.A.Okl.» 139 F 2d 
248, certiorari denied 64 S.Ct 846, 
321 U.S. 796, 88 L.Ed. 1084, and 64 
S.Ct. 847, 321 U.S 795, 88 L.Ed. 1084 
Issuance of fee patent 

(1) Terms of trust patent issued 
to Indian allottee and congressional 
act, pursuant to which patent was is¬ 
sued, created in allottee immunity 
from taxation under state laws, 
which could not be taken from allot¬ 
tee by mere issuance of fee patent 
during trust period —Board of 
Com’rs of Caddo County v. U. S, C C 
A.Okl., 87 F.2d 55. 

(2) Immunity from taxation by 
state and its subdivisions of lands of 
allottee of Pottawatomie Tribe of In¬ 
dians under General Allotment Act, 
extensions thereof and patent could 
not be nullified by mere issuance of 
fee patent during trust period with¬ 
out allottee's consent.—Board of 
Com'rs of Jackson County v. U. 8.. 
C.C.A.Kan., 100 F.2d 929, modified on 
other grounds Board of Com'rs df 
Jackson County, Kan. v. U. 8., 60 S. 
CL 285, 308 U.S. 843, 84 L.Ed. 818. 
Bsstoratlon to trust patent status 

Fact that trust patent was issued 
in name of deceased Colville Indian 


after enactment of 1910 statute relat¬ 
ing to ascertainment of heirs of de¬ 
ceased Indian allottee did not pre¬ 
vent secretary of interior from can¬ 
celing patent in fee which had been 
Issued to deceased Indian’s heirs with 
the consent of only one of the heirs, 
and from restoring the lands to their 
trust patent status, so as to exempt 
lands from taxation —U S v Ferry 
County, D.C.Wash, 39 F Supp. 1007 

19. U.S.—U. S. v. Board of Com’rs 
of McIntosh County, C.C.AOkl , 
154 F.2d 600—Glenn v. Lewis, C.C 
A Okl , 105 F.2d 398, certiorari de¬ 
nied 60 SCt. 130, 308 US 698, 84 
LEd 601—U. S. v. Thurston Coun¬ 
ty, D.CNeb, 54 F Supp 201, af¬ 
firmed, C.C A., 149 F 2d 485, certio¬ 
rari denied Thurston Co, Neb. v. 
U S, 66 SCt. 55, 326 U.S 744, 90 
LEd 444, rehearing denied 66 S 
Ct. 138, 326 US. 808, 90 LEd. 493 
61 C J p 423 note 2. 

Disparity in enabling acts immaterial 
The congressional power to make 
restricted Indian lands nontaxable, 
declared by the United States su¬ 
preme court to be effective in Okla¬ 
homa, was not to be denied operation 
in Nebraska by virtue of any dispar¬ 
ity in enabling acts leading to admis¬ 
sion into the Union of the two states, 
and the application within Nebraska 
of federal statute making restricted 
Indian lands nontaxable could not be 
conditioned by Nebraska constitution 
or statutes.—U. S. v. Thurston Coun¬ 
ty, D.C.Neb., 64 F Supp. 201, affirmed, 
CCA, 149 F 2d 485, certiorari denied 
Thurston Co, Neb. v. U. S., 66 S.Ct 
58, 326 US. 744, 90 L.Ed. 444, rehear¬ 
ing denied 66 S.CL 138, 326 U.S. 808, 
90 L.Ed. 493. 

Disclaimer of right to limit federal 
legislation 

The state of Oklahoma by adoption 
of enabling act providing for ad¬ 
mission of Oklahoma and Indian ter¬ 
ritory as a state disclaimed right to 
limit power of federal government to 
make laws or regulations with re¬ 
spect to Indians, their property, or 
other rights.—U S. v. Board of 
Com'rs of Osage County, D.C.Okl., 26 
F.8upp. 270. 

Keans of protection. 

Federal statute making restricted 
Indian lands purchased out of re¬ 
stricted funds nontaxablS and amend¬ 
ment making restricted homesteads 


purchased out of restricted funds of 
Individual Indians nontaxable are 
constitutional as appropriate means 
by which federal government pro¬ 
tects its guardianship of Indians and 
prevents Impairment of a considered 
program undertaken in discharge of 
the obligations of that guardianship 
—Board of Com'rs of Creek County v. 
Reber. Okl, 63 SCt 920, 318 US 705. 
87 LEd. 1094, rehearing denied 63 S 
Ct. 1162, 319 US. 782, 87 LEd. 1726 
From effective date of statute 

Lands selected by Indian owners as 
tax exempt, pursuant to statute, were 
nontaxable from effective date of 
statute—U S v. Ashland County, D 
C Wis., 76 F Supp 979. 

Plain terms of legislation. 

Where claim that lands held by un¬ 
enrolled Indians were exempt from 
taxation by state and its municipal 
subdivisions was based on certain 
acts of congress, such immunity from 
taxation must be found within the 
plain terms of the legislation relied 
on to effect the exemption—Board of 
Com’rs of Creek County, Okl., v. Se- 
ber, CCA Okl.. 130 F 2d 663, affirmed 
63 SCt 920, 818 US 706. 87 L.Ed 
1094, rehearing denied 63 S.Ct. 1162, 
819 U S. 782, 87 L.Ed 1726. 

Under General Allotment Act a 

trust patent providing that the land 
was held in trust for a period of 
twenty-five years by the United 
States for the use of the Indian al¬ 
lottee and that at the expiration of 
such period the United States would 
convey the land by patent to the In¬ 
dian disciiarged of the trust and free 
of all encumbrances created a vested 
right in the Indian allottee to receive 
the land at the end of twenty-five 
years free from state and local taxa¬ 
tion.—U S. v. Spaeth, D.C.Minn., 24 
F Supp. 465. 

20 . U.S.—Board of Com'rs of Osage 
County, Okl, v. U. S., C.CA.Okl, 
64 F.2d 775—*U. S. v. Meadors, D 
O.Okl., 70 F.Supp. 800, reversed on 
other grounds, C.C.A, 165 F.2d 216 
61 C.J. p 423 note 3. 

Land purchased from restricted roy¬ 
alties 

U.S.—Board of Com'rs of Creek Coun¬ 
ty v f Seber, Okl., 63 S.CL 920, 818 
U.S* 705, &7 L.Ed. 1094, rehearing 
denied 63 S.Ct. 1162, 819 U.S. 782 
87 L.Ed. 172J, 
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property is not exempt,* 1 subject, however, to the 
modification that an exemption of a contractual na¬ 
ture previously established by treaty provision be¬ 
tween the Indian tribe and the United States gov¬ 
ernment will be protected against subsequent leg¬ 
islation, federal and state, imposing a tax on the 
property, 22 and to the further modification that, 
where the state constitution suspends the taxing 
power with respect to such property as is exempt un¬ 
der federal treaties or laws, the taxing power, sus¬ 
pended with respect to such property as is exempt 
under federal treaties or laws, 23 is revived with re¬ 
spect to such property as has been but is no longer 
so exempt. 24 

While the general principle that tax exemptions 
are not granted by mere implication has been ap¬ 
plied in respect of lands owned by Indians, 26 nev¬ 
ertheless the grant of immunity from taxation may 
be implied from the allotment act and the terms of a 


patent granted to the federal government in trust 
for the Indian to whom land has been allotted, 26 
and the rule requiring a strict construction of ex¬ 
emption statutes does not apply in its full rigidity 
to laws granting exemptions to Indians, 27 but on 
the contrary statutory provisions of this sort should 
be construed liberally in favor of the Indian bene¬ 
ficiaries. 28 Where the intent of the statute is clear, 
it must be accorded the construction apparent on 
its face. 29 A statute clearly providing that all lands 
purchased with restricted funds of Indians are non- 
taxable will not, as to a right accruing prior to an 
amendment confining its application to homesteads, 
be so confined. 80 Except m so far as the contract 
by its terms limits the exemption right or reserves 
power in congress to legislate with respect thereto, 
exemptions of Indian lands created by treaties which 
have been construed as contractual grants, based 
on a legally sufficient consideration, are irrevoca- 


8«atoa Nation 

(1) Taxes cannot be levied against 
interests of Seneca Nation of Indi¬ 
ans In reservation lands.—U. S v 
Erie County, D.C.N Y., 31 F Supp 57 

(3) Land held under lease from 
Seneca Nation of Indians was not 
taxable when held by an Indian who 
was a member of the tribe, and, where 
member of Nation leased land from 
the tribe and conveyed portion to 
her daughter, also a member of the 
tribe, and after mother's death other 
heirs conveyed their Interests to 
daughter, and descent of property, 
by tribal custom, was through the 
mother, any Interest acquired by 
daughter through the lease merged 
Into title held by descent according to 
custom and such interest was not 
taxable —U. S. v City of Salamanca, 
D.C.N.Y., 31 F.Supp. 60. 

Test of title 

The proper test of whether an In¬ 
dian purchaser has "title" within fed¬ 
eral statute granting tax exemption 
to land, title to which is held by In¬ 
dian subject to restrictions, must be 
whether he has retained such a prop¬ 
erty Interest that, but for the act, he 
would be subject to the tax.—Board 
of Com'rs of Creek County v. Seber, 
Okl., 63 SCt. 920, 318 US 705, 87 
L.Ed. 1094, rehearing denied 63 S 
Ct. 1162, 319 U.S. 782, 87 L.Ed. 1726. 
Three-fourths blood Indian 

(1) Where allottee of land was a 
three-fourths blood Creek Indian, and 
land involved comprised his allotment 
which he certified and designated to 
be exempt under provisions of stat¬ 
ute pertaining to Indian lands, land 
was held exempt from taxation and 
tax assessments against such land 
void.—U. S v. Board of Com’rs of 
McIntosh County, D.C.OK1, 02 F.Supp 
671. 


(2) On the other hand, where final 
rolls of Five Civilized Tribes showed 
heirs’ father to be a full-blood Indian, 
but rolls showed mother to be half- 
blood, rolls were conclusive that heirs 
were only three-fourths blood Indi¬ 
ans, and allotted land inherited was 
held not exempt from taxation—Nor¬ 
ris v. Johnson, 235 P.2d 926, 205 Okl. 
98. 

21. Okl —Norris v. Johnson, supra. 

61 C J p 423 note 4. 

Exempt until otherwise provided 
Indians’ right to hold land exempt 
from taxation given by treaty could 
be canceled by act of congress re¬ 
moving restriction as to exemption 
after issuance of fee simple patent 
to Indians under provision of treaty 
that land should be exempt until 
otherwise provided by law.—U. S. v. 
Nez Perce County, D.C.Idaho, 16 F. 
Supp 267, cause remanded on other 
grounds 95 F.2d 232, rehearing denied 
95 F 2d 238—U S. v Lewis County, 
D C Idaho, 16 F Supp 267, cause re¬ 
manded on other grounds 96 F.2d 236, 
rehearing denied 95 F.2d 238. 

22 . Okl—Whitmire v. Trapp, 126 P 
578, 33 Okl 429 

61 C J. P 424 note 5. 

23. Okl -—In re Skelton Lead & Zinc 
Co’s Gross Production Tax for 
1919. 197 P. 495, 81 Okl. 134, 

24. Okl—Wynn v. Fugate, 299 P. 
890, 149 Okl. 210. 

25. US —U. S. v. Board of Com’rs 

of McIntosh County, C.C.A.Okl„ 
164 F.2d 600. , 

20 . U S —Glacier County v. U. S., C. 
C.A.Mont., 99 F.2d 733. 

27 . U.S—U. S. v. Board of Com'rs 
of McIntosh County, C.C.A.Okl., 164 
F.2d 600. 


28. U.S.—U. S. ▼. Board of Com’rs of 

McIntosh County, supra—Board of 
Com’rs of Marshall County, Okl., v 
U. S, C C.A.Okl, 152 F 2d 540, 

certiorari denied 66 S Ct 963, 327 U 
S. 805, 90 LEd. 1030—U. S. v 
Thurston County, DC.Neb, 64 F. 
Supp 201, affirmed. C C.A, 149 F 
2d 485, certiorari denied ThurBton 
County, Neb v U. S, 66 S Ct 68, 
326 U S 744, 90 L Ed 444, rehearing 
denied 66 S Ct. 138. 326 U S 808, 90 
L Ed. 493—Seber v. Board of Com’rs 
of Creek County, DC Okl., 38 F. 
Supp 731, modified on other 
grounds, C C.A., Board of Com'rs 
of Creek County, Okl. v. Seber, 130 
F 2d 663, affirmed 63 S.Ct. 920, 318 
U.S. 705, 87 L Ed. 1094, rehearing 
denied 63 SCt. 1162, 319 US. 782, 
87 L.Ed. 1726. 

29. U S.—U. S. v. Board of Com’rs 
of Osage County, DC Okl., 26 F. 
Supp. 270. 

Factors not precluding application of 
statute 

Statute which clearly provided that 
lands purchased with restricted funds 
of Indians should be nontaxable 
would not bo deemed inapplicable to 
Osage Indians because reports of sen¬ 
ate committee on Indian affairs al¬ 
legedly showed statute inapplicable, 
nor was such provision inapplicable 
to Osage Indians because of fact that 
sum appropriated in another provi¬ 
sion therein for payment of taxes and 
redemption of lands was less than 
amount for which suit was brought 
on behalf of Osage Indians to recover 
taxes paid under protest.—U. S. v 
Board of Com'rs of Osage County, 
supra. 

30. U.S.—U. S. v. Board of Com’rs of 
1 Osage County, supra. 
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ble, 81 a $, for example, exemption of lands granted 
to the Indians in consideration of their surrender 
of lands previously held and moving therefrom, 82 
or in consideration of the surrender of the tribal 
title to the United States and a division of the land 
and allotment of the separate parcels to individual 
Indians to hold in severalty, 88 the exemption right 
in such cases being unaffected by subsequent legisla¬ 
tion in derogation thereof, 84 unless, under the terms 
of the exemption contract as embodied in the orig¬ 
inal exemption statute, the right of congress to leg¬ 
islate with respect thereto is expressly reserved. 86 
Where the exemption contract, embodied in the stat¬ 
ute, itself limits or restricts the right, a claim to an 
exemption thereunder will be sustained if brought 
within its terms; 36 otherwise it will not be sus¬ 
tained, 87 nor will the claim be sustained in the ab¬ 
sence of averments of facts entitling claimant to 
the exemption. 88 

Date on which exemption applies . Where the lia¬ 
bility to tax has already attached before passage of 
an act exempting Indian lands from taxation, the 
exemption statute does not apply and the land may 


be taxed for the period involved, 88 but, where the 
liability has not attached at the time of passage of 
the exemption act, such act does apply and the land 
is exempt from tax. 40 In this connection it has 
been held that in determining the taxable status of 
Indian lands exemption statutes will not be accorded 
a retroactive construction, 41 and that a provision 
creating an exception to an exemption will not be 
given a retroactive effect. 42 

Extent of exemption generally . The amount of 
land which an Indian may own as tax exempt de¬ 
pends on controlling statutory provisions as applied 
to the factual circumstances of the case, 43 and fed¬ 
eral statutes making restricted Indian lands pur¬ 
chased out of trust or restricted funds of Indians 
nontaxable are not limited to lands purchased by 
otherwise landless Indians. 44 Under some statutes 
Indian land costing less than a certain sum is en¬ 
titled to exemption, but land costing more than 
that sum is taxable on the excess value. 46 

Homesteads. Under the provisions of various 
federal statutes, homesteads of Indians have been 
held to be tax exempt 46 Under some statutory pro- 


31* U S.—Choate v. Trapp, Okl, 32 S. 
Ct. 665, 224 US. 665, 56 L.Ed. 941. 

32. U.S—The Kansas Indians, Kan., 
6 Wall. 737, 18 L.Ed. 667. 

33. U.S.—Carpenter v. Shaw, Okl , 
60 S.Ct. 121, 280 US. 363, 74 L Ed. 
478—Choate v. Trapp, Okl, 32 S 
Ct. 666, 224 U.S. 665, 56 L Ed 941 

34. U.S.—Carpenter v. Shaw, Okl., 50 
S.Ct. 121, 280 U.S. 363, 74 L.Ed. 
478. 

61 C.J. p 424 note 13. 

35. Okl.—Hudson v. Hopkins, 183 P. 
607, 76 Okl. 260, error dismissed 41 
S.Ct. 533, 256 U.S. 681, 65 L.Ed. 
1169. 

33. Okl.—Davenport v. Doyle, 157 P. 
110, 67 Okl. 341—Weilep v. Audrain, 
128 P. 254, 36 Okl. 288. 

61 C.J. p 424 note 15. 

37. Okl.—Kidd v. Roberta, 143 P. 
862, 43 Okl. 603. 

38. Okl.—Brown v. Denny, 152 P. 
1103, 52 Okl. 380. 

32. U.S.—Muskogee County, Okl. v. 
U. a, CCA Okl., 133 F.2d 61, cer¬ 
tiorari denied 63 S.Ct 1033, 319 U. 
S. 745, 87 L.Ed. 1701—Board of 
Com’rs of Creek County, Okl., v. 
Seber, C.C.AOkl., 130 F.2d 663, af¬ 
firmed 63 S.Ct 920, 318 U.S. 705, 87 
L.Hd. 1094, rehearing denied 63 S. 
Ct 1162, 319 U.S 782, 87 L.Ed. 1726. 

40. U.S.—U. S. v. Thurston County, 
D.C.Neb., 64 F.Supp. 201. affirmed, 
C.C.A., 149 F.2d 486, certiorari de¬ 
nied Thurston County, Neb v. U. S., 
66 S.Ct. 68, 326 U.S 744, 90 L Ed. 
444, rehearing denied 66 S.Ct 188, 
826 U.S. 608, 90 !*.$& 493. 


41. U.S.—Muskogee County, Okl. v. 
U. S, C.CAOkl, 133 F 2d 61, cer¬ 
tiorari denied 63 S.Ct 1033, 319 U 
S. 745, 87 L Ed. 1701 

Exemption statute passed after as¬ 
sessment date 

Where Oklahoma lands purchased 
for Indian out of restricted or trust 
funds and held subject to restriction 
against alienation were subject to 
state taxation on Jan. 1, 1936, lands 
were subject to taxation on the levy 
date which was July 1, 1936, for en¬ 
suing taxable year ending June 30, 
1937, even though declared exempt 
from state taxation by federal law 
on June 20, 1936—Muskogee County, 
Okl., v. U. S., supra. 

42. U.S.—Muskogee County, Okl., v. 
U. S., supra. 

43. U.S.—U. S. v. Board of Com’rs 
of McIntosh County, D.C.Okl., 62 
F.Supp. 671. 

Allotted, inherited, and purchased 
land 

An Indian may own as tax exempt 
one hundred sixty acres of allotted 
land, one hundred sixty acres of 
land he inherited under the Act of 
1933, together with one hundred sixty 
acres of land purchased under the 
Act of 1936-1937.—U. S. v. Board of 
Com'rs of McIntosh County, supra. 

44. U.S.—Board of Com’rs of Creek 
County v. Seber, Okl., 68 S.Ct. 920, 
818 U.S. 705, 87 L.Ed. 1094, rehear¬ 
ing denied 63 S.Ct 1162, 819 U.S. 
782, 87 L.Ed. 1726. 

45 . U.S.—U. S. v. Nes Perce County, 
D.C.Idaho, 60 F.Supp. 966. 
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46. IT S —Board of Com’rs of Mar¬ 
shall County, Okl, v U S, C C.A 
Okl., 162 F 2d 540. certiorari de¬ 
nied 66 SCt 963, 327 US 806, 90 
L Ed 1030—Muskogee Countv, Okl , 
v. U S , C C A Okl., 133 F 2d 61, cer¬ 
tiorari denied 63 S Ct 1033, 319 U.S 
746, 87 LEd 1701 
61 C J. p 423 note 3 [a]. 

Designation 

(1) By the act authorizing the 
state of Oklahoma to tax restricted 
lands of Indians In excess of one 
hundred sixty acres, congress intend¬ 
ed that restricted lands up to one 
hundred sixty acres should remain 
free from taxation, and the provi¬ 
sions therein with respect to designa¬ 
tion were not Imposed as a condition 
to the right of exemption, but for 
the convenience of the state to en¬ 
able it to determine the excess acre¬ 
age that would become subject to 
taxation; and, where a full-blood 
Indian executed a certificate desig¬ 
nating his homestead allotment of 
ninety-four and twenty-five one hun¬ 
dredths acres as tax exempt, within 
the two years required for filing such 
designation, a designation of an ad¬ 
ditional ten acres owned by such 
Indian as tax exempt, made by the 
superintendent after such period, was 
valid and related back to the time 
when designation should have been 
filed.—Board of Com’rs of Marshall 
County, Okl., v. U. S, C.C.A.Okl., 162 
F.2d 540, certiorari denied 66 S.Ct. 
963, 327 U.S. 805, 90 L.Ed. 1030. 

(2) Under act of congress provid¬ 
ing that restricted lands of Indian 



84 C.J.S, 


TAXATION 


§ 258 


visions the homestead has been held to remain non- 
taxable as long as it is held by the allottee, 47 and 
the allottee’s homestead exemption has been held 
a vested right which cannot be extinguished by any 
act of the allottee short of alienation or death. 48 
The tax exemption accorded a homestead purchased 
out of restricted funds has been held not to be per¬ 
sonal to the Indian whose funds were used to make 
the purchase, and to be subject to transfer to Indian 
heirs or grantees. 49 Where the statute making an 
Indian allottee’s homestead tax exempt contains no 
requirement as to the quantum of Indian blood, the 
allottee has a vested property right m the home¬ 
stead exemption irrespective of the quantum of In¬ 
dian blood. 60 

Where the federal statute defines the term “home¬ 


stead* expressly or by implication, such definition 
controls over definitions contained in state stat¬ 
utes. 61 Under the federal statute, 25 U.S.C.A. § 
412 a, it has been held that a homestead land must 
have been purchased before a specified date out of 
the trust or restricted funds of individual Indians, 62 
must be held subject to restrictions against alienation 
or encumbrance except with the approval of the 
secretary of the interior, 68 be selected for designa¬ 
tion as a homestead by its owner or owners with 
the approval of the secretary, 64 and be not more 
than a total of one hundred and sixty acres in ex¬ 
tent if agricultural or grazing lands, 66 or cost not 
more than five thousand dollars if urban property. 66 
It has been further held that it is beyond the power 
of state legislatures either to dispense with the rigor 
of such requirements or to add to them. 67 


In excess of one hundred sixty acres 
should be subject to taxation by the 
state of Oklahoma, and providing 
that on failure of Indian to designate 
his exempt land the superintendent 
should file such designation, the su¬ 
perintendent had a discretion in the 
selection of the land to be designated, 
but his legal duty to file the designa¬ 
tion was not subject to discretion, 
and mandamus would lie to compel 
him to proceed with the exercise of 
that discretion—Board of Com’rs of 
Marshall County, Okl., v. U. S , supra 
Tull-blood Indian 

Land purchased for a full-blood In¬ 
dian with her restricted funds and 
selected as a homestead under the 
Act of 1937 was tax exempt and re¬ 
mains so notwithstanding owner 
still owns her allotment in the Creek 
Nation and her allotted lands have 
never been assessed for taxation 
and are not taxable.—U S v Board 
of Com'rs of McIntosh County, CCA 
Okl, 62 P.Supp. 671. 

Termination of exemption 

Tax exempt homestead allotment 
Inherited from a restricted Indian 
was not tax exempt under statute 
after April 26, 1931, where Indian heir 
who inherited was of less than the 
full blood —Quincy v. Texas Co , C A. 
Okl., 185 F.2d 139, certiorari denied 
71 S.Ct. 497, 340 U.S. 933, 95 L Ed 
678. 

47. U.S—Board of Com’rs of Tulsa 
County v. U. S., C.C.A.Okl., 94 F.2d 
450. 

Cherokee homesteads acquired un¬ 
der the Cherokee Allotment Act are 
nontaxable as long as they are held 
by the allottees.—Board of Com’rs 
of Tulsa County v U. S, supra 

48. U.S—Board of Com’rs of Creek 
County v. Seber, C.C A Okl, 63 S. 
Ct. 920, 318 U S. 705, 87 L.Ed. 1094. 

Okl—Keeler v Wynn, 55 P.2d 754, 
176 Okl 265. 

84 C. J S.—38 


49 . US—Board of Com’rs of Creek 
County v Seber, 63 S Ct 920, 318 
US 705, 87 LEd. 1094, rehearing 
denied 63 S Ct. 1162, 319 US 782, 
87 LEd. 1726 

50. US —U S v Board of Com’rs 
of Tulsa County, D C Okl, 19 F 
Supp 635, affirmed. CCA, Board of 
Com'rs of Tulsa County, Okl. v U 
S, 94 F2d 450 

51. U S —U S v Thurston County, 
DC Neb, 54 F Supp 201, affirmed, 
CCA. 149 F 2d 485, certiorari de¬ 
nied Thurston County. Neb , v U 
S. 66 SCt 58, 326 US. 744, 90 L 
Ed 444, rehearing denied 66 S Ct 
138. 326 US 808, 90 LEd 493 

52. U S —U. S v Thurston County, 
DC Neb, 54 F Supp 201, affirmed, 
CCA, 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb v U 
S , 66 S Ct 58, 326 U S 744, 90 L Ed 
444, rehearing denied 66 SCt 138, 
326 U S. 808, 90 LEd 493 

53. U S —U S v Thurston County, 
D C Neb , 54 FSupp 201, affirmed, 
CCA, 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb v. U S , 
66 SCt 58, 326 US 744, 90 L Ed 
444, rehearing denied 66 S Ct. 138, 
326 US 808, 90 LEd 493 

Direction of United States 

In determining applicability of fed¬ 
eral statute making restricted Indian 
lands taxable, fact that restrictions 
on alienation in change of title to 
properties involved were formally 
imposed by previous individual own¬ 
ers was immaterial, where imposi¬ 
tion was under direction of United 
States through its duly constituted 
authorities—U S v. Thurston Coun¬ 
ty, D C Neb , 54 F.Supp 201, affirmed, 
C.C A, 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb v U S., 
66 S Ct. 58, 326 U.S. 744, 90 L.Ed 444, 
rehearing denied 66 S.Ct. 138, 826 U. 
S 808, 90 L.Ed. 493. 

54. U.S.—Board of Com’rs of Creek 
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County v. Seber, Okl., 63 S.Ct 320, 
318 US. 705, 87 LEd 1094, rehear¬ 
ing denied 63 SCt 1162, 319 U.S. 
782, 87 LEd 1726 
Time of designation 

A completed designation before 
final exaction of tax secures benefits 
of the statute from its otherwise ef¬ 
fective date —U S v Thurston 
County, DC Neb, 54 FSupp 201, af¬ 
firmed, CCA., 149 F 2d 485, certiorari 
denied Thurston County, Neb v. U. 
S, 66 SCt 58. 326 US 744, 90 LEd 
444, rehearing denied 66 S.Ct. 138, 326 
U S 808, 90 LEd 493. 

55. US-*U S v Thurston County, 
D C Neb , 64 F Supp 201, affirmed, 
CCA, 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb v. U 
S , 66 S Ct. 58, 326 U S. 744, 90 L Ed. 
444, rehearing denied 66 S Ct. 138, 
326 US. 808, 90 LEd 493 

Indians already having homestead 
The federal statute exempting from 
state taxation homesteads purchased 
for Indians out of trust or restricted 
funds and held subject to restriction 
against alienation could not be con¬ 
strued as excluding from its scope 
Indians already possessed of a home¬ 
stead.—Muskogee County, Okl., v. U. 
S , CCA Okl, 133 F 2d 61, certiorari 
denied 63 SCt 1033, 319 US. 745, 87 
LEd. 1701. 

56. U S —U S v Thurston County, 
DC Neb, 54 FSupp. 201, affirmed, 
CCA., 149 F 2d 485, certiorari de¬ 
nied Thurston County, Neb. v U 
S , 66 S Ct 58, 326 U S 744, 90 L Ed 
444, rehearing denied 66 SCt. 138, 
326 U.S. 808, 90 LEd. 493. 

57. US—U S v Thurston County, 
D C Neb , 54 FSupp. 201, affirmed, 
C.C.A, 149 F.2d 485, certiorari de¬ 
nied Thurston County, Neb v. U. 
S., 66 S Ct. 58, 826 U S 744, 90 L Ed. 
444, rehearing denied 66 SCt. 138, 
826 US 808, 90 LEd. 493—U. S v. 
Nez Perce County, D C.Idaho, 50 F. 
Supp. 966. 
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Restricted to original allottee. Under a statute 
-embodying an agreement between an Indian nation 
and the national government, providing in accord¬ 
ance therewith that the lands allotted should remain 
“nontaxable while the title remains in the original 
allottee/’ lands are not exempt after title has passed 
to the heirs 68 or grantees 69 of the original allot¬ 
tee; but m states where the mortgagor is regard¬ 
ed as having legal title to the mortgaged land and 
the mortgagee only a lien or security for the debt, 
the execution by the Indian allottee of a mortgage in 
the form of a deed does not divest the title so as 
to render the land taxable. 80 

Removal of alienation restriction . Where the 
treaty terms place restrictions on alienation of In¬ 
dian lands, and, as amended, make the exemption 
personal to the original allottee, a removal of the 
restrictions on alienation does not, per se, destroy 
the exemption right to land which is still in the 
hands of the original allottee, 61 unless the removal 
of the restriction on alienation was made on peti¬ 
tion of the allottee while a statute was in force de¬ 
claring that all land from which restrictions have 
been or shall be removed shall be subject to tax¬ 
ation, 62 but, where the removal of restrictions on 
alienation was not conditioned on surrender of the 


exemption and the allottee did not petition for the 
removal, the removal by statute does not operate as 
an extinguishment of the exemption of lands still 
in the hands of the original allottee, 88 although a 
grantee from the original allottee is not entitled to 
an exemption which is limited to the original al¬ 
lottee, 64 and furthermore is in no position to claim 
it where he takes title to the land under a statute 
declaring that all land from which restrictions have 
been or shall be removed shall be subject to taxa¬ 
tion. 66 Where the restriction on alienation and the 
exemption from taxation are limited to a like period 
of years, the statute providing therefor has been 
construed as indicating the intention of congress 
that the exemption should apply only as long as the 
lands were held by the Indians and that alienation 
extinguished the exemption. 66 

Procedure . The county officials should be given 
notice that property in the county is held in trust 
for an Indian and that the land is nontaxable, 67 
but local taxing authorities may not question the 
tax exemption of restricted Indian land on mere 
technicalities. 68 The filing of a certificate desig¬ 
nating the tract selected by an Indian has been held 
not a condition precedent to the right to exemp¬ 
tion, 69 although under some statutes failure to file 


B8. US —U. S. v. Board of Com’re 
of McIntosh County, D.C.Okl., 271 
F 747, affirmed, CC.A., U. S v. 
Gray, 284 F. 103, appeaPdismissed 
44 S.Ct 230, 263 U.S. 689, 68 L.Ed 
608—U. S. v. Hansom. C.C A.Okl., 
284 F. 108, affirmed 44 S.Ct 230. 
263 U.S 691. 68 L Ed. 508. 

61 C.J. p 424 note 18. 

59. U S —Fink v. Board of Com’rs 
of Muskogee County, Okl., 89 6.Ct. 
128, 248 U.S. 399, 68 LEd. 324. 

60 . Okl—In re Baxter, 270 P. 665, 
132 Okl. 289. 

61 . Okl.—Farris v. Union Cant Life 
Ins. Co., 179 P 919, 72 Okl. 220. 

61 C.J. p 42 l 4 note 22. 

68 . U.S.—Sweet v. Schock, Okl., 38 
SCt 101, 245 U.S. 192, 62 L.Ed. 
237. 

63. Okl—Grotkop v. Stuckey, 282 P. 
611, 140 Okl. 178. 

94 . U S.—Fink v. County Commis¬ 
sioners of Muskogee County, Okl., 
39 S Ct 128, 248 U.S. 399, 63 L.Ed, 
324. 

61 C.J. p 424 note 25. 

65. US —Fink v. County Commis¬ 
sioners of Muskogee County, su¬ 
pra. 

61 C r J. p 424 note 26. 

96. OkL—Scanland v. Board of 
Com*rs of Ottawa County, 155 P. 
898, 66 Okl 56 

67. Buffioisucy of notloe 

(1) Recorded deed to superintend¬ 
ent of Fort L&pwai Indian sanitarium , 


school as agent for the government, 
in trust for named Indian, gave suffi¬ 
cient notice to county that property 
was held in trust for Indian, and that 
land was nontaxable.—U. S. v Nez 
Perce County, DC.Idaho, 60 FSupp. 
966. 

(2) Where deed did not recite that 
title was acquired with trust funds 
for an Indian, but it was apparent 
from reading deed that grantee was 
an Indian and deed provided against 
transfer or encumbrance without con¬ 
sent of secretary of interior, deed 
was notice to county that property 
conveyed was tax exempt Indian 
land.—U. S. v. Nez Perce County, su¬ 
pra. 

58. US—U. S. v. Nez Perce County, 

supra. 

Title technicality 

The state of Idaho and Nez Perce 
County situated therein are under 
political control of the United States 
government and under same duty as 
government to protect Indians* land 
and to allow exemption from taxa¬ 
tion as provided by congressional 
act, and, hence, cannot question tax 
exemption of restricted Indian land 
on a technicality of title where re¬ 
citals of deed suggest that grantee 
was an Indian and that he did not 
have unlimited fee simple title to 
property.—U. S. v. Ne* Perce Coun¬ 
ty, supra. 

69 . U S.—U. S. V. Board of Com'rs 

of McIntosh County, C.C.A.Okl., 154 


F.2d 600—Seber v. Board of Com'rs 
of Creek County. D C Okl, 38 F. 
Supp 731, modified on other 
grounds, CCA, Board of Com'rs of 
Creek County, Okl. v. Seber. 180 
F.2d 663, affirmed 63 SCt 920. 318 
US. 706, 87 LEd. 1094, rehearing 
denied 63 S.Ct. 1162. 319 US. 782, 
87 LEd 1726—Zwelgel v. Webster, 
D.C.Okl., 32 F.Supp. 1015. 

Failure to act not fatal 

Although congress in enacting stat¬ 
ute relating to Five Civilized Tribes 
in Oklahoma probably assumed that 
selection of lands for tax exemption 
would be made promptly, fact that 
no time limit was fixed Indicated rec¬ 
ognition by congress of fact that, in 
administering the law, some errors 
and some failures to act would occur 
and, although such errors and fail¬ 
ures to act may be inconvenient to 
tax authorities of Oklahoma, rights 
of Indians affected must prevail, 
there being nothing in act making 
lands taxable in event of a failure to 
act —-Zwelgel v. Webster, supra. 

Tardy filing as sufficient 

Requirement of federal statute 
that adult Indian owner of restrict¬ 
ed lands shall select land not exceed¬ 
ing one hundred sixty acres to remain 
exempt from taxation and shall file 
certificate with superintendent of the 
Five Civilised Tribes, designating 
tract selected. Is a procedural com¬ 
mand for convenience of state and 
is not a condition precedent to In- 



84 C.J.S. 


TAXATION 


§§ 258-259 


a tax exemption certificate within a specified time 
may result in loss of tax exemption. 70 

§ 259. Agencies and Instrumentalities of 

States in General 

Property of public corporations fend governmental 
agencies and Instrumentalities of the state, which is held 
in a governmental capacity, may be exempt from taxa¬ 
tion under appropriate constitutional and statutory pro¬ 
visions. 

The property of public corporations and organ¬ 
izations functioning as governmental agencies and 
instrumentalities of the states is exempt under con¬ 
stitutional and statutory provisions exempting such 
property, or construed to have that effect, 71 but 
property of a public corporation, in order to be ex¬ 
empt under such provisions, must be held by it in 
the exercise of its functions as a governmental 
agency, and not in its proprietary capacity; 72 nor 


will the exempting provisions operate to exempt 
property held by a governmental agency as trustee 
for private organizations or persons and for pur¬ 
poses connected with the administration of their af¬ 
fairs. 73 While districts, such as school, road, and 
sanitary districts, are not governmental agencies 
of the state in the sense that their property is the 
property of the state and exempt regardless of the 
purpose for which it is used, 74 or in the sense that 
their bonds are exempt regardless of the legislative 
authority under the state constitution to tax or ex¬ 
empt such bonds, as discussed infra § 260, they are 
public corporations and subdivisions of the state 
exercising special governmental functions, and, as 
such, are subject to exemption provisions in con¬ 
stitutions and statutes applicable to them, and en¬ 
titled to exemptions granted thereby if within their 
terms; 75 but are not entitled to exemptions in the 


dian’s right of tax exemption, and a 
certificate executed and filed after 
that time la effective and relates back 
to April 26. 1931 —U S v Board of 
Com'rs of McIntosh County, C C.A 
Okl . 164 F 2d 600 
Tax sale after designation 
Failure of Indian or his guardian to 
make homestead designation did not 
render valid the sale of his property 
for state taxes after the homestead 
had been designated—Muskogee 

County. Okl, v U S, CCAOkl. 133 
F2d 61, certiorari denied 63 S Ct 
1033, 319 US 745, 87 L Ed 1701 

70- U.<S — Bridges v. Stick, DC Okl, 
106 F Supp 606 

71. Cal.—Laguna Beach County Wa¬ 
ter Dist v Orange County. 87 P 
2d 46, 30 Cal App 2d 740. 

Mich —Lucking v People, 31 N.W 2d 
707, 320 Mich. 496. 

Wis—State ex rel Wis University 
Bldg Corp. v. Bareis, 44 N W.2d 
269, 267 WiS. 497. 

61 C J. p 424 note 28. 

Airport authority 

W Va —Meisel v. Tri-State Airport 
Authority, 64 S E 2d 32. 

Armory board 

Mont.—Geboski v Montana Armory 
Board, 103 P 2d 679, 110 Mont. 487. 
Sousing authorities 
Ga—Culbreth v Southwest Ga Re¬ 
gional Housing Authority, 33 S E 
2d 684, 199 Ga. 183. 

Mont—Rutherford v. City of Great 
Falls, 86 P 2d 656, 107 Mont 512 
Pa.— Dorn&n v. Philadelphia Housing 
Authority, 200 A. 834, 331 Pa. 209 
State bridge corporation 
Ala,—Alabama State Bridge Corpora¬ 
tion v. Smith, 116 So. 695, 217 Ala 
311. 

Districts recognised as state agencies 

The exemption from taxation of 
certain properties of districts recog¬ 


nized as state agencies exists because 
of express constitutional exclusion of 
property of the state from taxation, 
on theory that the public agencies 
are holding property by virtue of a 
trust In favor of the state and that 
property held by them is in effect 
“property of the state*’ within the 
constitutional exclusion of such prop¬ 
erty from taxation —Laguna Beach 
County Water Dist. v. Orange Coun¬ 
ty, 87 P 2d 46, 30 Cal.App 2d 740. 

72. N J —Essex County Park Com¬ 
mission v. State Board of Tax Ap¬ 
peals, 29 A.2d 739, 129 N.J Law 
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Ohio—Cordes v. Du Bois, App, 34 N 
E 2d 245, appeal dismissed 27 NE 
2d 405, 136 Ohio St 573 
61 C J p 425 note 29 

73. Ill —People ex rel Lloyd v. Uni¬ 
versity of Illinois, 192 NE. 243, 
357 Ill 369 

Mo—Spitcaufsky v. Hatten, 182 S W. 

2d 86. 353 Mo 94, 160 ALR 990 
Okl —Wcnner v Mothersead, 264 P. 
816, 129 Okl 273. 

Wash —Jenks v. State, 63 P.2d 369, 
188 Wash 472. 

74. Ill —Sanitary Dist of Chicago 
v Gifford, 100 N.B. 953, 257 Ill. 
424. 

61 C J p 425 note 31. 

76. Nev—State v. Lincoln County 
Power Dist No. 1, 111 P 2d 628, 60 
Nev 401 

NJ.—Trustees for Support of Public 
Schools v. Murphy, 33 A 2d 570, 130 
N.J Law 434. 

S.D.—Egan Independent Consol. 
School Piat No. 1 of Moody County 
v. Minnehaha County, 270 N.W. 527, 
66 S.D. 32, 108 ALR. 572. 

Tenn —First Suburban Water Utility 
Dist. v. McCanleaa, 146 S.W.24 948, 
177 Tenn. 128, 

61 C J p 425 note 33. 
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Drainage district 

When a drainage, levee, or im¬ 
provement district aoquires title to 
lands embraced within district before 
lien for state and county taxes be¬ 
comes fixed, such lands are held by 
district as a governmental agency 
and for governmental purposes and 
are exempt from assessment for state 
and county taxes —Hubble v Grimes, 
199 S W 2d 313, 211 Ark 49—Lyle v 
Sternberg. 163 SW.2d 147, 204 Ark. 
466 

Irrigation district 

(1) An irrigation district organized 
under the Irrigation District Act la 
an agency of the state and, hence, 
district’s share of grain raised on 
farms owned by district is “proper¬ 
ty of the state’* within constitutional 
provision exempting such property 
from taxation As respects exemp¬ 
tion from taxation, generally, the 
term “operative property” of an irri¬ 
gation district includes both realty 
and personalty, and proceeds from 
sale of crops derived from land be¬ 
longing to an irrigation district may 
become operative property if land is 
used exclusively for benefit of con¬ 
ducting the business of such enter¬ 
prise —Glenn-Colusa Irr Dist. v, 
Ohrt, 88 P.2d 763, 31 Cal App 2d 619 

(2) Irrigation districts organized 
under Irrigation District Act are 
state agencies and their property, 
both real and personal, used for ben¬ 
efit of districts, is “property of the 
state” within constitutional provi¬ 
sion exempting such property from 
taxation—Glenn-Colusa Irr. Dist v. 
Ohrt, supra. 

(3) On the other hand, water 
rights of irrigation district were not 
“improvements” made by district on 
its lands after acquisition, and, 
hence, not exempt by constitutional 
provision exempting such improve¬ 
ments from taxation.—Alpaugh Irr. 
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absence of such provisions, 76 or where not within 
their terms; 77 and a private corporation which 
does not function as a governmental agency is not 
entitled to the exemption, 78 even though its busi¬ 
ness is managed by state agencies, acting under stat¬ 
utory authority. 79 

§ 260. -Bonds and Other Securities 

Bonds and other securities of states and state instru¬ 
mentalities or municipalities may be exempted from 
taxation under constitutional and statutory provisions. 

While state bonds or bonds issued by a state 
agency are not exempt regardless of the authority 
of the state legislature, under the state constitu¬ 
tion, to tax or exempt them, 80 or in the absence of 
exemption provisions applicable thereto, 81 such 
bonds are exempt where a statute makes them so, 82 
notwithstanding a constitutional prohibition on laws 
exempting any property within the state except such 
as is named in the constitution, since state bonds 
or bonds issued by a state agency in its govern¬ 


mental capacity are instrumentalities of government 
and not “property” within the meaning of the con¬ 
stitutional prohibition, 88 although, where bonds are 
regarded as property, they may not be exempted 
from taxation in violation of constitutional provi¬ 
sions against exemption of property from taxa¬ 
tion. 84 Where it is shown that the uniform and 
well settled policy of the state is to exempt its own 
bonds from taxation however owned, a seeming re¬ 
striction or inhibition m a statute exempting state 
bonds from state, county, and municipal taxation 
will be construed, if possible, so as not to defeat the 
presumed legislative intention, 86 and an added pro¬ 
vision exempting such bonds when constituting a 
part of the surplus of corporations will not be con¬ 
strued to restrict the exemption of state bonds held 
by corporations to those constituting a part of their 
surplus. 86 City bonds and warrants, exempt from 
taxation by constitutional and statutory provisions, 
are exempt in the hands of their owners; 87 but 
not where the exempting statute is held unconsti¬ 
tutional. 88 


Dist. v. Kern County, 248 P.2d 117, 
113 Cal.App 2d 286 

(4) Irrigation districts are “public 
corporations” but they are not "agen¬ 
cies of the state” or "municipal cor¬ 
porations” so as to render their prop¬ 
erty exempt from taxation under 
constitutional provision exempting 
property of states, counties, cities, 
towns, and other municipal corpora¬ 
tions—Logan Irr. Dist. v. Holt, 133 
P.2d 530, 110 Colo 253 

The Iiowtr Colorado Elver author¬ 
ity la a governmental agency serving 
a public purpose in controlling and 
storing flood waters, and all benefits 
derived from its efforts are public 
benefits and its property, even though 
revenue-producing because used to 
generate electricity sold to public, is 
“public property devoted exclusively 
to public use” and, hence, is exempt 
from taxation—Lower Colorado Riv¬ 
er Authority v. Chemical Bank A 
Trust Co., 190 S.W.2d 48, 144 Tex. 
326. 

78. Ill —Nutwood Drainage and 
Levee Dist. v. Board of Review of 
Jersey County, 99 NB. 590, 255 Ill. 
447. 

77. Cal —Turlock Irr Diet. v. White, 
198 P. 1060, 186 Cal. 183, 17 A.L.R. 
72. 

61 C J. p 425 note 35. 

78. Tex.—Texas Employers’ Ins. 
Ass’n v. City of Dallas, Civ.App., 
5 S.W.2d 614 

61 C.J. p 425 note 36. 

79. U.S.—Boston Elevated Ry. Co. v. 
Halley, D.C.Mass, 288 F. 864. 

61 C.J. p 425 note 37. 


80. WVa.—State v. Page, 130 SB 
426, 100 WVa. 166, 44 A.LR. 501. 

81. Md.—Bonaparte v. State, 63 Md 
465 

Pa—Commonwealth v. City of Har¬ 
risburg, 6 A.2d 863. 335 Pa. 202- 
Commonwealth v School Dist of 
Pittsburgh, Allegheny County, 
Com PI, 49 Dauph Co. 417. 

82. Ky—Preston v Clements, 232 
S W2d 85, 313 Ky 479 

Tex — Corpus Juris cited in Lower 
Colorado River Authority v Me- 
Craw, 83 SW.2d 629, 636, 125 Tex. 
268. 

61 C J p 425 note 40. 

Bonds Issued by housing authority 

Cal —Housing Authority of Los An¬ 
geles County v. Dockweiler, 94 P.2d 
794, 14 Cal 2d 487. 

Ky —Webster v City of Frankfort 
Housing Commission, 168 S W.2d 
844, 293 Ky. 114—Spahn v. Stew¬ 
art, 103 S.W.2d 651, 268 Ky. 97. 

83. Okl.—Application of Oklahoma 
Turnpike Authority, 2 21 P.2d 795, 
203 Okl. 335—Sheldon v. Grand 
River Dam Authority, 76 P.2d 355, 
182 Okl 24—In re Assessment of 
First National Bank of Chickasha, 
160 P. 469, 58 Okl. 608, L.R.A.1917B 
294. 

Pa.—Belovsky ▼. Redevelopment Au¬ 
thority of City of Philadelphia, 64 
A.2d 277, 357 Pa 329, 172 A.L.R 
963—Williams v. Samuel, 2 A.2d 
834, 832 Pa 265—Kelley v. Earle, 
190 A. 140, 826 Pa 837. 

Tex.—Lower Neches Valley Author¬ 
ity v. Mann, 167 S.W.2d 1011, 140 
Tex. 294— Corpus Juris cited ia j 
Lower Colorado Rivtr Authority v. | 
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McCraw, 83 S.W2d 629, 636, 125 
Tex 268 

84. Ark—Ward v Bailey. 127 S.W. 
2d 272, 198 Ark. 27. 

85. N C —Pullen v. Corporation 

Commission, 68 S E 155, 152 NC 
548 

86 . N C —Pullen v. Corporation 

Commission, supra 

87. Ga—Williamson v Housing Au¬ 
thority, etc, of Augusta 199 SB. 
43, 186 Ga 673. 

61 C.J. p 425 note 44. 

Guaranteed Immunity 

State having guaranteed to pur¬ 
chasers of bonds of state and of any 
county or municipality thereof im¬ 
munity from taxation of principal 
and interest was without power sub- 
scQuently to destroy immunity and 
to tax bonds or interest directly or 
indirectly.—National Life & Accident 
Ins Co. v. Dempster, 79 S.W.2d 564, 
168 Tenn. 446. 

Obligations of municipal water works 
board 

Ala—Hillard v. City of Mobile, 47 
So 2d 162, 253 Ala 676—Water 

Works Board of City of Mobile v. 
City of Mobil*, 48 6o.2d 409, 253 
Ala. 158. 

Bohool bonds 

N.C.—Mecklenburg County v. Pied¬ 
mont Fire Ins. Co., 185 S.E. 654, 210 
N.C. 171. 

88 . S.C.—Carolina Nat. Bank of Co¬ 
lumbia v. Spigner, 90 S.E. 748, 106 
S.C. 185. 

Statute hold valid 

S.C.—Cathcart v. City of Columbia 
170 S.E. 485, 170 S.C. 862 . 
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Coupons attached to bonds of a state instrumen¬ 
tality share the tax exemption of the bonds. 89 

§ 261. Public Utilities Generally 

Under some constitutional and statutory provisions 
public utility companies are entitled to certain tax exemp- 
tions, or the gross receipts of public utilities are taxed 
but their property used exclusively In the operation of 
their business Is exempted. 

Under some constitutional and statutory provi¬ 
sions certain tax exemptions are accorded to public 
utilities, 90 such as electric companies or co-opera- 
tives, 91 or telephone and telegraph companies. 92 
The tax system provided for by constitution and 
statute in some states taxes the gross receipts of 
public utilities and exempts from other taxes prop¬ 
erty belonging to them 93 Under such provisions, 
the exemption extends to both property and license 


taxes, 94 but not to benefit assessments made by im¬ 
provement districts. 96 “Operative property” within 
the meaning of a statute granting tax exemption to 
such property includes property being used in the 
business of the public utility, 90 even though the 
property is not owned by the utility, 97 and though 
the service rendered the public is small and restrict¬ 
ed, if it adequately meets the public demand; 98 
but not property of a corporation, formed to engage 
in the public service, which has not rendered such 
service, 99 or property which is neither so used nor 
available for such use. 1 The fact that the whole 
property is not used by the utility will not deprive 
that portion which is so used from exemption, 2 
but property only partially used in the public util¬ 
ity’s business is not exempt, 8 unless the statute ac¬ 
cords exemption where the property is principally 


89. Ky—Preston v Clements, 232 
S W 2d 85. 313 Ky 479. 

90. Disregarding corporate fiction 

Where power company was exclu¬ 
sively owned and operated for sole 
benefit of motor company, Action of 
separate corporate Identities must be 
•disregarded in determining whether 
power company is immune from lo¬ 
cal taxation as “public utility “— 
Ford Hydro-Electric Co v Town of 
Aurora. 240 NW 418 206 Wis 489. 
followed in Ford Hydro-Electric Co 
v Town of Florence, 240 N W 422, 
206 Wis 502 
“General property” 

Statute exempting motor vehicles 
exempts only motor vehicles and 
trailers theretofore taxable as “gen¬ 
eral property,” not those taxable as 
“special property,” under statute re¬ 
lating to taxation of public utilities 
—Milwaukee Electric Ry & Light Co 
v Wisconsin Tax Commission, 242 
NW. 312, 207 Wis. 523, followed in 
Wisconsin Gas & Electric Co v. Wis¬ 
consin Tax Commission, 242 N.W. 
321, 207 Wis 646 

91. Iowa —Greene County Rural 
Electric Co-op. v. Nelson, 12 NW. 
2d 886 , 234 Iowa 362. 

Pa.—Scranton v. Scranton Electric 
Light, etc., Co, 8 Pa Co. 626 

92. Md —City of Hyattsville v 
Chesapeake ft Potomac Telephone 
Co., 108 A 133, 131 Md 589 

81 C.J. p 432 note 87 [a], [d]. 

93. N J.—Landis Tp. v. Borough of 
Vineland, 60 A.2d 403, 25 N.J Misc. 
73—Town of Montclair v State 
Board of Tax Appeals, 22 A 2d 525, 
127 N.J Law 382, affirmed 24 A 2d 
849, 128 N.J Law 319. 

Intent to dltplaoe other taxation 
Grose receipts tax Imposed by stat¬ 
utes on heat, light, and power com- 
-pantes and other utilities therein 
i mentioned is Intended to displace all 


taxation of the personalty, tangible j 
and intangible, of such companies , 
and utilities by local authorities un¬ 
der the General Tax Act, except mer¬ 
chandise and appliances held for re¬ 
sale—Jersey Central Power & Light 
Co v City of Asbury Park, 32 A 2d 
182, 21 N J Misc 372. 

94. Cal—PaciAc Gas & Electric Co 
v Roberts, 143 P 700. 168 Cal 420 
—San Francisco v PaciAc Tel & j 
Tel Co, 135 P 971, 166 Cal 244 I 

Exemption of municipally owned util¬ 
ities see supra 5 254 j 

Acquisition of other companies 

Where company, authorized by 
franchise to operate system of elec¬ 
tric lines in certain county free from 
franchise taxes, acquired another 
company operating under a subse¬ 
quent franchise granted for same 
purpose on purchase by utility of 
properties and franchises of both 
companies, it was not necessary that 
lines operated by company subject 
to franchise taxes be dismantled and 
replaced with equipment of utility's 
own construction in order to avoid 
franchise taxes under the subsequent 
franchise, notwithstanding such ac¬ 
tion would be conclusive evidence of 
intent to abandon subsequent fran¬ 
chise —Tehama County v. PaciAc Gas 
& Elect. Co., 91 P.2d 936, 33 Cal App 
2d 465. 

95. Cal.—Los Angeles Ry. Corpora¬ 
tion v. Los Angeles County Flood 
Control Dist., 248 P. 532, 78 Cal 
App. 173. 

96. Cal —8an Bernardino v. State 
Board of Equalization, 155 P. 458, 
172 Cal. 76. 

97. Cal.—Third and Broadway Bldg 
Co. ▼. Los Angeles County, 32 P.2d 
877, 220 Cal. 660. 

Boversloaary interest of lessor in 

property leased to and used exclu¬ 
sively as operative property by pub- 
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lie utility corporation, which paid 
gross receipts tax to state, was not 
taxable locally.—Central Mfg Dist 
v State Board of Equalization of 
California, 5 P 2d 424, 214 Cal 288 

98. Cal —San Diego, etc, Ry. Co. v. 
State Board of Equalization, 132 P. 
1044, 165 Cal. 560. 

99. Cal —Transcontinental Tele¬ 
graph Co v Neylan, 167 P 541, 34 
Cal App 379. 

1 . Cal —Southern California Tele¬ 
phone Co v Los Angeles County, 
298 P 9, 212 Cal 121. 

61 C J p 425 note 52. 

Extra equipment 

Property available for use, suoh as 
extra equipment for emergencies, 
was tax exempt, even though it was 
not in actual use on the assessment 
date—Southern California Tel Co. v. 
Los Angeles County, supra. 

2. Cal —Third and Broadway Bldg. 
Co v. Los Angeles County, 32 P 2d 
377, 220 Cal 660 

Portion of building 
Cal —Third and Broadway Bldg Co 
v Los Angeles County, supra. 
Exclusive use 

Constitutional provision that prop¬ 
erty or severable portion thereof 
must be exclusively used by public 
utility in order to exempt it from 
local taxation required no construc¬ 
tion, and, where report of public util¬ 
ity showed that property was not 
used exclusively for operative pur¬ 
poses and that no tender of taxes 
thereon had been made, property was 
subject to local taxation, and as¬ 
sessor's failure to file protest was 
immaterial.—Hobart Estate Co v. 
Waters, 82 P.2d 613, 220 Cal. 669. 

3 . Cal.—Hobart Estate Co. v. Wa¬ 
ters, 82 P.2d 613, 220 Cal. 669- 
Lake Tahoe Ry., etc., Co. v. Rob¬ 
erts, 143 P. 786, 168 Cal. 551, Ann. 
Cas.l916B 1196. 
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used in the utility's business. 4 On the other hand, 
it ( has been held that a broad statutory statement 
that a tax on the gross earnings of a utility shall 
be in lieu of all other taxes is not necessarily to 
be given a literal meaning, 5 and should not be con¬ 
strued as meaning that such utilities should not in 
the future be subjected to any other tax no matter 
what its nature, and even though of a kind not 
then known to the legislature. 5 

Land subject to eminent domain. While a pub¬ 
lic service corporation is not a governmental cor¬ 
poration within the meaning of constitution or stat¬ 
ute exempting the property of governmental cor¬ 
porations used for a public purpose, as discussed 
supra § 259, some statutes have been construed to 
exempt the land of such corporations from taxation, 
but only such land as the corporation has taken by 
the right of eminent domain, or, having the right 
so to take, has purchased. 7 In this connection it has 
been held that the right to exemption from taxation 
accorded to land taken or purchased for a public 
use is coextensive with the right to take by emi¬ 
nent domain, 8 and is founded not on any express 
language of tax acts but on judicial construction 
dictated by considerations of justice and expedien¬ 
cy, 9 and that a statute expressly exempting specific 
property from taxation does not destroy the effect 
of such tax exemption. 10 

A lease of property to another utility does not 
deprive such property of its right to exemption 
where it is essential to the corporate purposes of 
the lessor and will be operated by the lessee. 11 

§ 262. Corporations and Their Property in 
General 

a. In general 


b. Conditional exemptions 

c. Grant of exemption by reference to 

earlier grant 

d. What exemption includes 

e. Capital and stock 

a. In General 

Corporations may be exempted from certain taxes 
where they pay others, or may be entirely exempt if 
falling within the purview of statutory grants to certain 
types of corporations. 

Statutes in the several jurisdictions frequently 
grant exemptions to corporations and their proper¬ 
ties to the extent and in the manner therein speci¬ 
fied, 12 in taxing corporations and their property 
in some particular manner, provision being frequent¬ 
ly made in the statute for the exemption of such 
corporations from the tax imposed by other statutes 
or provisions. 13 Property may be exempt from tax¬ 
ation by reason of its ownership by a corporation, 14 
or by reason of the nature of the property in the 
hands of such corporation, 15 in the former case the 
property remaining exempt as long as it remains in 
the ownership of the corporation. 16 Considering 
that an exemption from taxation is never to be pre¬ 
sumed, as discussed supra § 225, and that such ex¬ 
emption never exists unless granted expressly or by 
necessary inference, supra § 216, the mere grant¬ 
ing of a charter or a franchise to a corporation con¬ 
fers no exemption from taxation on the corporation 
or its property; 17 nor is such an exemption neces¬ 
sarily to be inferred from the payment of a bonus 
by the corporation on the granting of the charter 
or franchise. 18 Nevertheless, power exists in the 
legislature to confer exemptions on corporations 
and their property in the corporate charter, 19 sub¬ 
ject to constitutional limitations, as considered su- 


4 . Minn.—State v. Pequot Rural Tel¬ 
ephone Co., 247 N.W. 696, 188 Minn. 
520 

Principal nee shown 

Use of property for telephone pur¬ 
poses and other purposes cannot be 
apportioned so as to render it in part 
subject to ad valorem tax, since the 
property is principally devoted to 
telephone use, or it is not Accord¬ 
ingly building of telephone company, 
paying gross earnings tax, used for 
telephone exchange, warehouse pur¬ 
poses, and sleeping quarters for. em¬ 
ployees was exempt from ad valorem 
tax, notwithstanding manager and 
family were permitted to make home 
therein.—State v. Pequot Rural Tel¬ 
ephone Co., supra. 

0 . Conn.—Connecticut Light 4b Pow¬ 
er Co. v. Walsh, 57 A.2d 129 , 124 
Conn. 295. 

0. Conn.—Connecticut Light ft Pow¬ 
er Co. v. Walsh, supra. 


7. Mass —Connecticut Valley St 
Ry Co v. City of Northampton, 99 
NE 516, 213 Mass. 54. 

8. Mass—Assessors of Boston v 
Boston, R B & L. R. Co., 66 N E 2d 
36, 319 Mass. 378. 

9. Mass —Assessors of Boston v. 
Boston, R. B & L. R. Co., supra. 

10. Mass.—Assessors of Boston v. 
Boston, R B. & L R. Co., supra. 

11. Pa—Tracy v. Harrisburg, 24 
Pa.Dist 909. 

IS. NY —People ex rel. Astoria 
Light, Heat & Water Co. v. Caiitor, 
141 NE 901, 236 N.Y. 417, 30 A.L. 
R. 1458 

61 C.J. p 426 note 57. 

13. N.Y.—Guaranty Trust Co. v. 
New York, 96 N.Y.8K 770, 108 App. 
Div. 192. , 

61 C.J. p 426 note 59. 

Sxemptloa from local taxation 
The exemption of property of cor- 
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poration from local taxation may be 
proper for the reason that such prop¬ 
erty is reached for taxation through 
an excise on the oorporate franchise 
—Eastern Massachusetts St Ry Co 
v. Boston Elevated Ry. Co., 39 N E. 
2d 647. 810 Mass. 659 

14 . N.Y.—People v. Cameron, 124 N. 
Y.S. 949, 140 App Dlv. 76. 

15. N.Y.—People v. Cameron, supra. 

16. NY.—People v. Cameron, supra. 

17. Md—Baltimore v. Baltimore ft 
O. R Co., 6 Gill 288, 48 Am D. 631. 

10. Del.—State v. Bank of Smyrna. 

7 Del. 99, 78 Am.D. 699. 

Md.—Baltimore v. Baltimore & O, R. 

Co., 6 Gill 288. 48 AmD. 631. 

19. Del.—State v. Bank of Smyrna, 
7 Del. 99, 78 Am.D. 699. 

Oonetruetftett of exemption 
At common law, general rule that 
exemption! from taxation are con¬ 
strued in favor of the taxing power 
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pra §§ 218-221. A clause in a corporate charter 
exempting it from taxation has no effect in states 
other than that of its incorporation. 20 

In pursuance of the rule of strict construction 
-of statutes granting exemptions, discussed supra § 
227, an exemption accorded to a corporation or to 
corporations of a particular class will be carefully 
limited to the terms of the grant, 21 and to the kind 
of corporations enumerated therein, 22 the intention 
of the legislature in granting the exemption being 
a matter to be considered in the determination of its 
application or extent. 23 Although the name of a 
corporation 24 and the powers granted by its char¬ 
ter 26 may reflect its character, in determining 
whether a corporation comes within a class entitled 
to exemption, the enunciation in its charter of the 
purposes of the corporation is not controlling, 26 
the question being determined by the real nature 
of the corporation from the acts and business it 
is actually doing. 27 In a taxing statute enumerat¬ 


§ 262 

ing the particular kinds, of corporations exempted 
from payment of a tax thereunder, followed by a 
general clause “and other corporations required by 
law to file annual reports," the general clause has 
been held to complete the enumeration of exempt 
corporations rather than to limit and qualify the 
enumeration already made, 28 so that a corporation 
falling within one of the classes of corporations 
specifically enumerated is exempted from the tax 
even though it is not required by law to file a tax 
report under any other statute. 20 The term “resi¬ 
dents" in an exemption statute has been held not 
to include corporations. 80 The rule that statutes 
granting a tax exemption should be strictly con¬ 
strued is largely applied to corporations organized 
for profit and not to corporations performing a 
public service. 31 

Commutation of tax . Statute repealing ad valorem 
tax on bonds and releasing stock in certain corpo¬ 
rations from ad valorem taxation does not violate 
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la not applied where the exemption ia 
granted by virtue of a contract aris¬ 
ing from, and contained in, a corpo¬ 
rate charter which ia ambiguous as to 
exemption.—Ware Lodge No 435, A 
F & A M. v. Harper, 182 So 59, 236 
Ala. 834. 

20. R I —Society for Preservation of 
New England Antiquities v Tax 
Assessors of City of Newport, 5 A 
2d 293. 62 R.I. 802. 

21. Md.—City of Havre de Grace v 
Havre de Grace St Perryville 
Bridge Co, 125 A 704, 145 Md 491 

•1 C.J. p 426 note 70 

Dividend privilege tax 

The provision of privilege dividend 
tax law that it shall not apply to 
dividends, paid by domestic corpora¬ 
tion out of its income reported for 
taxation, to extent that its business 
consists in receipts and distribution 
of dividends from which privilege 
dividend tax has been deducted, does 
not exempt from such tax as much 
of such corporation's dividend in¬ 
come, not previously subjected to 
such tax, as is used by it in declar¬ 
ing and paying dividends, so that 
domestic corporation is subject to 
privilege tax on dividends paid by it 
out of dividends paid to it by foreign 
corporation from income derived 
from business transacted in state 
without deduction of privilege divi¬ 
dend thereon.—Comet Co v Wiscon¬ 
sin Department of Taxation, 9 NW 
2d 620, 243 Wis. 117. 

Sxolse tax 

The statute requiring a license fee 
of a person or corporation licensed to 
conduct meetings for the racing of 
horses or dogs and requiring that no 
other license fee or excise shall be 


assessed or collected from a licensee 
by the commonwealth or any political 
subdivision thereof does not exempt a 
domestic business corporation li¬ 
censed to conduct dog races from 
payment of excise tax imposed on 
domestic business corporations — 
Commissioner of Corporations and 
Taxation v Bristol County Kennel 
Club, 16 NE2d 43, 301 Mass 27. 
Rentals 

Money derived from sale, at a loss, 
of realty by investment company, 
was not "gross receipts" within 
meaning of provision of the excise 
tax law that every corporation whose 
gross receipts to the extent at least 
of ninety-five percent thereof are de¬ 
rived from rentals of realty owned 
by it shall be exempt from taxes un¬ 
der the act—Corbett Inv. Co v State 
Tax Commission, 181 P 2d 130, 181 
Or 244. 

22. Kan.—State ex rel. Dawson v 
Sessions, 147 P. 789, 95 Kan. 272, 
affirmed 38 S Ct. 60, 245 U.S. 627, 
62 LEd. 518. 

61 C.J p 426 note 71, 

Nonprofit corporations 

(1) Generally.—State ex rel. Daw¬ 
son v. Sessions, supra—61 C.J. p 42G 
note 71 [b], 

( 2 ) In construing tax exemption 
statutes, the courts refuse exemption 
unless it clearly appears that the 
corporation is altogether free from 
a profit-making purpose, and an ex¬ 
emption will not be allowed if the 
organization, although ostensibly 
nonprofit making In character, is in 
reality a guise or pretense for mak¬ 
ing profit from Its operation— Bever¬ 
ly Hills Cemetery Corp. v. Rush, 114 
NY.S.2d 793, 201 Miac. 534—Lnw- 
rence-Smith School ▼, City of New 
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York, 2 N Y.S 2d 762, 166 Misc 856, 

affirmed 7 N Y S 2d 486, 255 App Div. 

762, appeal denied 7 N Y S 2d 1006, 

255 App Div 847, affirmed 21 N.E 2d 

693, 280 NY 805 

23. U S —New Orleans v Houston, 
La, 7 SCt. 198, 119 US 265, 30 L 
Ed 411 

Va.—Commonwealth v. Richmond, 
etc., R Co, 81 Va. 355 

24. Md —Industrial Corporation of 
Baltimore City v 6tate Tax Com¬ 
mission of Maryland, 106 A. 862, 
134 Md 879 

61 C J. p 426 note 73. 

25. Md—State v. German Savings 
Bank. 63 A 481, 103 Md 205 

61 C J p 426 note 74. 

26. La —Shreveport Suburban Ry 
Co v Hollingsworth, 59 So. 30, 131 
La 105 

27. La —Shreveport Suburban Ry 
Co v. Hollingsworth, supra. 

Md—Industrial Corporation of Balti¬ 
more City v State Tax Commission 
of Maryland, 106 A. 852, 134 Md 
379 

61 C J p 427 note 76. 

23. Ohio—State v Little Miami R 
Co , 7 Ohio App 309—Cleveland Ar 
Pittsburgh R. Co. v. State, 2 Ohio 
App 228. 

29. Ohio—State v. Little Miami R 
Co, 7 Ohio App. 309 

61 C.J. p 427 note 78. 

3a N.J.—State v Metz, 32 NJ.Law 
199. 

61 C.J. p 427 note 79. 

31. Mo.—State ex rel. Waller v. 
Trustees of William Jewell College, 
136 S.W 397, 234 Mo 299—Wash¬ 
ington University v Baumann, 108 
S.W.2d 403, 341 Mo 708. 
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constitutional provision requiring that all property 
be taxed, where a tax on the income from such 
bonds and stock is imposed in lieu of the taxes re¬ 
pealed. 33 

Holding companies . Some statutes make provi¬ 
sion for the exemption of corporations whose sole 
business consists of holding the stock of other cor¬ 
porations for the purpose of controlling the man¬ 
agement of such other corporations. 33 The gist of 
such statutory provisions is to exempt corporations 
which are organized and operated not for profit but 
for the benefit of their members and which do not 
directly engage in trade, commerce, or business in 
the state, 34 provided their subsidiaries make tax 
returns. 36 The question of whether a corporation 
is exempt under such a provision should be deter¬ 
mined by an examination of its articles of incorpo¬ 
ration 30 and consideration of the business it is li¬ 
censed or permitted to do, 37 and its acts which are 
unlawful and beyond its franchise powers cannot be 
considered in determining the issue of tax exemp¬ 
tion. 33 On the other hand, if the corporation is 
authorized to engage in business for itself it will be 
denied exemption as a holding company even though 
it does not do so. 39 A corporation organized for 
the purpose of trading in stocks and bonds, and not 
for the sole purpose of holding such securities of 
other corporations, is not entitled to exemption as 
a holding company. 40 Under statutes exempting 
from tax corporations wholly engaged in the pur¬ 
chase and sale of, and holding title to, real estate 
for themselves, a subsidiary corporation will be de¬ 
nied exemption where in addition to holding realty 


V 

it also rents personal property to the parent cor¬ 
poration. 41 

b. Conditional Exemption® 

A corporation seeking exemption from tax must 
comply with any condition attached to the right of ex¬ 
emption. 

As is the case with exemptions generally, dis¬ 
cussed supra § 224, in order to be entitled thereto 
the corporation must comply with any condition at¬ 
tached. Hence, if the exemption is made depend¬ 
ent on its annual gains or income not reaching a 
certain figure, this fact must clearly appear in or¬ 
der to warrant the exemption, 43 and such an ex¬ 
emption is applicable only to corporations which 
have been in existence for a full year before the 
assessment is made 43 Where exemption from tax¬ 
ation is granted to a corporation until it shall earn 
net income at a certain rate or declare a dividend, 
on the happening of the event the exemption ex¬ 
pires and the property becomes liable to taxation ; 44 
and it is not necessary that there should be any 
legislative act or resolution declaring the hap¬ 
pening of the condition. 45 If, in such case, the 
amount of the capital stock is subsequently increased 
by legislative authority, the company is entitled 
to its exemption until it earns an income at the 
stated rate based on the total amount of capital stock 
as increased. 46 

c. Grant of Exemption by Reference to Earlier 
Grant 

A grant to a corporation of the same rights, powers, 
and privileges as previously granted to another corpora- 


82. Tenn—Shields v. Williams, 19 S 
W.2d 261, 159 Tenn 349. 

Taxes affected by commutation stat¬ 
utes generally see supra 9 230. 

33. N Y —People ex rel. Goodwin 
Sand & Gravel Co v. Law, 202 N. 
Y.S 558, 207 App Div 567. appeal 
dismissed 144 NB 918, 238 NY. 
624. 

61 C J. p 426 note 71 [a] 

34. Utah —American Inv. Corp. V. 
State Tax Commission, 120 P.2d 
331, 101 Utah 189 

88 . Utah —First Security Corp. of 
Ogden v. State Tax Commission, 63 
P 2d 1062, 91 Utah 101 
Vsoessity of return by subsidiary 
Intent and meaning of clause ex¬ 
empting from privilege tax holding 
corporations whose subsidiary corpo¬ 
rations make returns under chapter 
relating to franchise and privilege 
taxes of corporations are to exempt 
holding corporations If corporations, 
stock of which is heldi, make returns 
under chapter.—First Security Corp. 
of Ogdeh v. State Tax Commission, 
supra. 


36. Utah—American Inv. Corp. v. 
State Tax Commission, 120 P.2d 
331, 101 Utah 189 

37. Utah—American Inv. Corp. V. 
State Tax Commission, supra 

38. Utah.—American Inv. Corp. v. 
State Tax Commission, supra. 

The state cannot oolleot a tax for 

unlawful business done by a corpora¬ 
tion beyond its powers —American 
Inv. Corp. v. State Tax Commission, 
supra. 

39. Utah.—American Inv. Corp. v. 
•State Tax Commission, supra. 

Taots preoludlng exemption 
Where articles of Incorporation of 
a Nevada corporation were not in ev¬ 
idence but corporation stated In tax 
return that purpose of organization 
was to hold stock of other corpora¬ 
tions for purpose of controlling man¬ 
agement of their affairs, that Income 
consisted of dividends of corpora¬ 
tions' stock, and that objects were to 
hold shares, stocks, etc., and to un¬ 
dertake and carry out all such law¬ 
ful transactions as an Individual cap¬ 
italist might lawfully undertake, cor- 
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poratlon had many powers not within 
“sole business of holding stock for 
purpose of control and management" 
and corporation was not exempt from 
franchise tax as a “holding compa¬ 
ny."—American Inv. Corp. y. State 
Tax Commission, supra. 

40. Cal.—People v. Alexander Gold¬ 
stein Co., 152 P.2d 1016, 66 C&l.App. 
2 d 771. 

41. N.Y.—People ex rel. Fox Film 
Corporation v. Loughman, 180 N E. 
885, 259 N.Y. 30. 

42. N.Y.—Park Bank v. Wood, 24 N. 
Y. 93—Utica Cotton Mfg. Co. v. 
Oneida County, 1 Barb.Ch. 432. 

43. N.Y.—Park Bank v. Wood, 24 N. 
Y. 93. 

61 C.J. p 427 note 85. 

44. Ark—St. Louis, etc., R. Co. v. 
Loftin, 30 Ark 693, affirmed 98 U.S 
559. 25 L Ed. 222. 

61 C.J. p 427 note 86. 

46. W.Va.—Baltimore, etc., R. Co. v. 
Marshall County, 8 W.Va. 319. 

46. Conn.—49tate v. Norwich, etc., 
R. Co., 80 Conn. 290. 



84 C.J.S. 


TAXATION 


S 262 


tlon ordinarily does not Include the former's exemption 
from taxation. 

An immunity from taxation may be accorded to 
an individual or corporation by express reference 
to a similar grant in an earlier statute or charter; 
but a grant to a corporation of the same “rights, 
powers, and privileges” possessed by another cor¬ 
poration does not carry the exemption from tax¬ 
ation enjoyed by the latter, since these terms are 
not explicit enough to import a surrender of the 
taxing power, 47 unless, in view of the language 
used in other statutory provisions, the word “priv¬ 
ileges” is construed to include exemption from tax¬ 
ation. 48 The term “immunities” will include an ex¬ 
emption from taxation. 49 

d. What Exemption Includes 

Ordinarily statutes exempting property of corpora¬ 
tions from taxation are construed as relating only to 
such property as is used for the corporate purposes. 

A statute providing that the property of a cor¬ 
poration shall be exempt from taxation should be 
construed, in the absence of other tokens of legisla¬ 
tive intention, as applying only to property used 
for the purpose for which the corporation was cre¬ 
ated. 50 Property of an exempt corporation is not 
exempt from taxation where such property is not 
used for a corporate purpose even though the in¬ 
come from the property is so used 51 Although a 
general exemption of a corporation’s property will 
cover all the property necessary to the exercise of 
its franchise or the accomplishment of the purposes 
of its incorporation, 52 it will not cover property 
which is merely convenient for increasing its ad¬ 
vantages or profits. 53 Under some statutory pro¬ 
visions a domestic corporation is exempt in respect 
of its personal property situated outside the state 
on which taxes have been paid in such state during 


a prescribed period preceding the local date of as¬ 
sessment. 64 The ownership of a few shares of stock 
in foreign corporations does not constitute the own¬ 
ership of property permanently located outside the 
state so as to entitle a local corporation to a de¬ 
duction or exemption from taxation of the value of 
such shares. 66 In the absence of a statutory ex¬ 
emption, the deposits of a domestic corporation in 
banks outside the state are subject to tax in the 
state under the maxim mobilia sequuntur person¬ 
am. 56 

Machinery used in conduct of business. Under 
statutes excepting from exemption “machinery used 
in the conduct of the business” of domestic or for¬ 
eign corporations, vending machines of a corpora¬ 
tion engaged in selling articles through such ma¬ 
chines are machinery used in the conduct of its 
business so as to be subject to tax, 57 and such stat¬ 
utory exception will not be construed as inap¬ 
plicable to vending machines in order to avoid 
double taxation, 68 and under a further provision 
of the statute that such exception shall not include 
stock in trade, vending machines are not to be re¬ 
garded as stock in trade of a corporation which 
sells the articles contained therein. 59 

e. Capital and Stock 

The question as to what Is included In an exemption 
of the capital, stock, or shares of stock of a corporation 
is a matter dependent on legislative intent. Under some 
statutes it is held that the interests of the shareholders 
and the corporation are distinct so that an exemption of 
one does not include the other, while under other stat¬ 
utes the interests are regarded as so far identical that 
an exemption of one includes the other. 

The question as to what is included in an ex¬ 
emption of the “capital,” “stock,” or “shares of 
stock” of a corporation depends on the intention of 
the legislature, 60 to determine which the history of 


47. Mo.—Corpus Juris cited la 

State v. Mitchell, 181 SW2d 496, 
601, 362 Mo 1136, certiorari denied 
Mitchell v. State of Missouri, 66 S. 
Ct. 181, 823 US. 772, 89 L Ed 617. 
61 C.J. p 397 note 6. 

48 . U.S.—Tennessee v. Whitworth, 
Tenn., 6 S Ct. 649, 117 US. 139, 29 
L.Ed 833. 

61 C.J. p 397 note 7. 

48 . Tenn—Memphis v. Phoenix Fire 
St Marine Ins. Co, 19 SW 1044, 91 
Tenn. 666, affirmed 16 S.Ct. 471, 161 
U.S. 174, 40 L Ed 660. 

61 C.J. p 897 note 8. 

60 . Minn—State v. Ritschel, 20 N. 
W.2d 678, 220 Minn. 578, 168 A.L.R. 
274. 

JLotual use 

Where statute granting 1 exemption 
from taxation of property used for 
certain purposes is amended by pro¬ 


viding that exemption shall apply to 
property “actually used" for those 
purposes, word "actually" Implies 
that use must be actual and present, 
and thus serve to remove all doubt 
as to whether exemption applies to 
future as well as to present use.— 
State v. Ritschel, supra. 

61. NY.—People ex rel. Unity Con¬ 
gregational Soc of City of New 
York v. Mills, 71 N.Y.S 2d 873, 189 
Misc. 774. 

52. Md —Anne Arundel County v. 
Annapolis, etc., R. Co., 47 Md. 592, 
affirmed 103 US 1, 26 L.Bd. 859. 

61 C.J p 427 note 90. 

53. NJ.—New Jersey R., etc,, Co. v. 
Newark Collectors, 26 N J.Law 519. 

Pa.—Delaware & Atlantic Tel. St Tel. 
Co. v. Chester, 19 Pa.Dist. 976. 

54 . N.J.—Duke Power Co. v. State 
Board of Tax Appeals, 30 A.2d 416, 
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129 N.J.Law 449, affirmed 36 A.2d 
201, 131 N.J.Law 275. 

55. Pa—Commonwealth v. Westing- 
house Air Brake Co., 95 A. 807, 251 
Pa. 12. 

56. Ohio.—American Rolling Mill 
Co. v. Evatt, 70 N.E.2d 661, 147 
Ohio St. 207. 

67. Mass.—Collector of Taxes of 
Boston v. Cigarette Service Co, 89 
NE 2d 787, 825 Mass. 162. 

58 . Mass —Collector of Taxes of 
Boston v. Cigarette Service Co., su¬ 
pra. 

59. Mass.—Collector of Taxes of 
Boston v. Cigarette Service Co., 
supra. 

60. U.S.—Central R, etc., Co. ▼. 
Wright. Ga., 17 S.Ct. 80, 164 U.S. 
827, 41 L Ed 454. 

Pa.—Commonwealth v. Brdenhelm 
Farms Co., Cotn.Pl., 55 Dauph.Co. 
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the act granting the exemption,* 1 and the .circum¬ 
stances surrounding its enactment,* 2 should be taken 
into consideration, although the exemption should 
not be carried beyond its plain terms. 68 Accord¬ 
ingly, in some cases, under particular charter or 
statutory provisions, it is held that, since the inter¬ 
ests of the corporation in its stock and of the stock¬ 
holders m their shares are separate and distinct, 
the exemption of the one does not include the 
other, 64 and that therefore an exemption of the 
capital or capital stock of the corporation will not 
exempt the stockholders from taxation on their 
shares; 65 nor will the exemption of the shares of 
the stockholders exempt the corporation from a 
tax on its capital stock. 66 It has also been held 
that an exemption to a corporation from local taxa¬ 
tion does not prevent the taxation of shares of stock 
therein. 67 In other cases, however, it has been 
held that an exemption of the corporation from 
taxation generally, 68 or from taxation on its capital 
or capital stock, 69 or its property 70 will also exempt 
the stockholders from taxation on their shares, par¬ 
ticularly where the charter provides that all of the 
corporate property shall be vested in the stock¬ 
holders; 71 and, conversely, it has been held that 
an exemption of the shares of stock also exempts 
the corporation from taxation on its capital stock, 72 
or on the property represented thereby or essential 
to the proper exercise of the corporate franchises, 73 
including not only the property, but the franchise 


84 C.J, 8. 

itself. 74 Where by its charter a corporation is rd* 
quired to pay “in lieu of all other taxes” an an¬ 
nual tax of a certain per cent on the “amount of 
capital” or “amount of capital stock” paid in, the 
charter tax is on the capital stock of the corporation 
and the shares of the stockholders are not exempt; 75 
but, where it is required to pay such a percentage 
“on each share of stock,” the charter tax is on the 
shares, 76 and the provision exempts the several 
stockholders from taxation on their shares, 77 but 
it does not also exempt the corporation from tax¬ 
ation on its capital stock, 78 or on its surplus and 
undivided profits, 79 or from the payment of an 
occupation or privilege tax. 89 

It is ordinarily held that an exemption of the 
capital or capital stock of a corporation includes 
the property represented thereby, or such as is es¬ 
sential to the carrying on of the corporate purposes 
of the corporation; 81 but this is not necessarily 
the case, the question being dependent on the inten¬ 
tion of the legislature. 82 Hence, where a statute 
forever exempts the capital stock of a corporation 
from taxation, and exempts all the property of the 
corporation for a limited period, on the elapse of 
the limited period the corporation’s capital stock is 
exempted from taxation as stock, although its prop¬ 
erty may be taxed by some rule other than by the 
taxation of the stock. 83 It has been held that a 
charter provision exempting the stock of a corpora¬ 
tion will not exempt the corporation from paying 
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17 —Commonwealth v. City Nat. 
Bank of Philadelphia, Com.Pl., 62 
Dauph Co 87, 

61 C J p 427 note 96. 

61. Md—Baltimore v. Baltimore A 
O R. Co, 6 Gill 288, 48 Am.D. 631. 

62. Md —Baltimore v. Baltimore & 
O R Co, supra. 

63. Md —City of Havre de Grace v. 
Havre de Grac$ & Perryville Bridge 
Co, 125 A 704, 145 Md. 491. 

64. Tenn —State v. Home Ins. Co., 
19 S W 1042, 91 Tenn 658, affirmed 
16 SCt 476, 161 U.S 198, 40 L.Bd. 
670. 

61 C J p 427 note 99 

65 . Tenn — State ▼. Memphis City 
Bank, 19 SW 1046. 91 Tenn., 674, 
affirmed 16 SCt. 468, 161 U.S. 186, 
40 L Ed 664—State v. Home Ins. 
Co. 19 SW 1042, 91 Tenn 668 , af¬ 
firmed 16 S.Ct 476, 161 U.S. 198. 40 
L.Ed. 670. 

66 . Pa. — Commonwealth v. Minere- 
ville Water Co., 2 Pa Diet 788, 13 
Pa.Co. 17. 

67. Md.—City of Havre de Grape v. 

, Havre de Grace A Perryville Bridge 

12* A. 704. 146 'Md. 491. L 

61 OJ. p 428 note 8 . 


68 . U S —Gordon v. Appeal Tax Ct. f 
Md , 3 How 133, 11 L.Ed. 529. 

61 C J p 428 note 4. 

69. La—Penrose v. Chaffraix, 30 So 
718, 106 La 250 

61 C J. p 428 note 5. 

70. N.J —State v. Powers, 24 N.J. 
Law 400 

N.C—Worth v. Petersburg R. Co., 89 
NC. 301. 

71. N C —Worth v. Petersburg R. 
Co., supra. 

Va—Commonwealth v. Richmond, 
etc, R Co, 81 Va. 366 

73. N J —Hancock v. Singer Mfg. 
Co, 41 A 846, 62 N.J.Law 289, 42 
LRA 852. 

61 C.J p 428 note 8. 

73. Md.—State v. Baltimore, etc., R. 
Co., 48 Md. 49—Anne Arundel 
County Cora’rs v. Annapolis, etc., 

R. Go., 47 Md. 602, affirmed 108 U. 

S. 1, 26 L.Ed. 369. 

74. Md.—State v. Baltimore, etc., R. 

, Co.. 48 Md. 49. 

7B# Tenn,—State V. Memphis' City 
Bank, 19 S.W. 1045, 91 Tenn. 574, 
affirmed ,16 S.Ct 468, 161 U.S. 186. 
40 L.9d, 664—State v. Home Ins. 
Co., 19 S.W. 1043, 91 Tenn. 658, 
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affirmed 16 S.Ct. 476, 161 U.S 198, 
40 L Ed 670 

76. Tenn —Union, etc, Bank v. 
Memphis, 46 S W. 667, 101 Tenn 
164 

77. U S —Farrington v. Tennessee, 
Tenn., 05 US 679, 24 L Ed. 658 

61 C J. p 428 note 13. 

78. Tenn —State v. Hernando Ina, 
Co, 36 S.W. 721, 97 Tenn. 86 . 

61 C.J. p 428 note 14. , 

79. U.S —Shelby County r. Union, 
etc., Bank, Tenn., 16 SCt 5l»8, 161 
US. 149, 40 L.Ed 660—Bank of 
Commerce v. Tennessee, Tenn, 16 
S.Ct. 466, 161 U.S. 134, 40 LEd 
645. 

8 a Tenn.—Union, etc.. Bank v. 
Memphis, 46 S.W. 657,- 101 Tenn. 
154. 

81. Fla.—Atlantic A G. R. Co. v. Al¬ 
len, 15 Fla. 637. 

61 C.J. p 428 note 17. 

88 . U.S.—Central R., etc., Co. v 
Wright, Ga.. 17 S.Ct. 80, 164 US 
827, 41 LEd. 454. 

61 C.J. p 428 note 18. 

63. Fla.—Atlantic A G, R. Co. v. 
len, 16 Fla. 637. 

61 C.J. p 428 note 19. 
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a license tax, 84 but that an exemption of the capital 
stock and all other property belonging to the cor-' 
poration does prohibit the imposition of such a 
tax. 85 A provision exempting a corporation from 
the taxation of its property devoted to a particular 
purpose will exempt from taxation as much of the 
corporation’s capital stock as represents property 
devoted to such purpose. 86 A tax which, although 
nominally on the shares of stock of a corporation, 
is in fact on the corporation itself, 87 as where the 
corporation is required to pay the tax irrespective 
of any dividends or profits to the stockholders out 
of which it may repay itself, 88 violates a general 
exemption granted to the corporation. Under stat¬ 
utes providing that the shares of capital stock of 
domestic corporations, all of the business and prop¬ 
erty of which are situated within the state, shall, for 
purposes of taxation, be treated as an interest in 
the property of such corporations and shall not be 
taxed, but that if any part thereof shall be situated 
outside the state, then its shares of stock shall for 
purposes of taxation be treated as an interest in the 
property and be taxed to the extent that the value 
thereof bears to the value of the property within 
the state, where all the tangible property and busi¬ 
ness of the corporation are situated within the state, 
the stock of such corporation is exempt from taxa¬ 
tion, 88 but its property is not exempt 90 

§ 263. - Consolidation of Exempt Corpo¬ 

rations 

On consolidation of a tax exempt corporation with 
one which is not tax exempt, property of the former 
may retain ita exemption while property of the latter 
continuea subject to tax. This rule is, however, subject 
to variations arising f. om the provisions of particular 
constitutions and statutes. 

Where a consolidation of two corporations takes 


place, one of which enjoyed an immunity from tax¬ 
ation, its property continues to be exempt in the 
hands of the consolidated company, if there is 
nothing in the constitution or statutes to prevent 
it, 91 and, conversely, all that part of the property 
which belonged to the nonexempt corporation con¬ 
tinues liable to taxation as before. 98 Even if the 
new company is vested with “all the rights, privi¬ 
leges, and franchises” of its constituents, it acquires 
no greater immunity from taxation than they sever¬ 
ally enjoyed as to the portions of the property 
which belonged to them under their respective char¬ 
ters. 93 Hence, under such circumstances, while an 
exemption from taxation enjoyed by both of the 
constituent corporations will become vested in the 
new corporation, 94 except where at the time of con¬ 
solidation there exists a constitutional prohibition 
against exemptions, 96 if only one of the constituent 
corporations enjoyed such exemption, it will be 
neither enlarged nor diminished by the consolida¬ 
tion. 96 Where one of the constituent corporations 
enjoyed an exemption from taxation, the consoli¬ 
dated corporation will not enjoy exemption in re¬ 
spect of its entire property, but only in respect of 
that portion of it which it acquired from the com¬ 
pany which had enjoyed the exemption; 97 and, 
where one corporation enjoyed an exemption from 
taxation for a limited period and the other corpora¬ 
tion enjoyed a perpetual exemption, this perpetual 
exemption did not, by the consolidation, become ex 
tended to the corporation which did not enjoy v 
before the consolidation. 98 

Where the effect of the consolidation is to dis 
solve each of the companies and create a new cor 
poration, it is subject to the laws existing at th ( ; 
date of the consolidation, and hence, although ei¬ 
ther or both of the constituent companies may have 


84. La.—New Orleans v New Or¬ 
leans Canal, etc., Co, 32 La Ann 
104. 

01 C.J. p 429 note 20 

85. Miss—Grand Gulf, etc, K. Co. 
v Buck, 53 Miss 246. 

86 . Md—State v. Wilson, 52 Md. 
638 

87. U.S.—New Orleans v Houston, 
La., 7 S.Ct. 198, 119 US. 265, 30 L 
Ed 411. 

88 . US.—New Orleans v. Houston, 

supra. 

89. Ariz.—State Tax Commission v. 
ShattUck, 38 P 2d 631, 44 Ariz. 379. 

80. Aris—State Tax Commission v. 
Shattuck, supra. 

81. Pa.—Commonwealth v. New 
York, C. & St. L. R Cp., Com.Pl., 57 
DauphCo 80, affirmed 47 A,2d 272, 
854 Pa. 388, appeal dismissed 67 


SCt 205. two cases. 829 US 682, 
91 LEd 600 

S C —Duke Power Co v. Bell, 152 S E 
865. 156 SC. 299 
61 C J. p 429 note 27. 

“Merger” 

Oi iginal shares of state bank stock 
of which taxpayers became owners 
prior to April 1, 1901, were held not 
to lose their identity and right to 
exemption from taxation by consoli¬ 
dation of bank with trust company, 
such consolidation being a "merger" 
within the meaning of statutory pro¬ 
visions preserving the exemption in 
event of "merger."—Jewett City Sav. 
Bank v. Board of Equalization of 
Connecticut, 164 A. 643, 116 Conn. 
172. 

98. US—Wilmington, etc., R, Co. 
v. AlsbrOok, NC„ 13 S.Ct. 72, 146 
US. 279, 36 L.Ed. 978. 

61 C.J. p 429 note 29. 
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93. U.S—Chesapeake 8c O R Co v 
Virginia, Va, 94 US 718, 24 LEd 
310. 

61 C J p 429 note 30 

94. La—Rock Island, A & L. R Co 
v. State Board of Appraisers of 
Louisiana, 63 So. 262, 133 La 673 

61 C.J. p 429 note SI. 

95. Ky —Deposit Bank v Daviess 
County, 39 SW 1030, 102 Ky 174, 
19 KyL 248. 44 L R.A. 825. 

61 C J p 429 note 32. 

96 . Pa — Punxsutawney Borough v. 
T W Phillips Gas, etc., Co., 85 A. 
1003, 238 Pa. 23. 

61 C.J. p 429 note 38. 

97. US —Philadelphia, eta, R. Co 
v. Maryland, Md., 10 How. 876, 13 
L.Ed. 461. 

88 ^ U S.—Tomlinson v. Branch, S. 
C., 15 Wall. 460, 81 LBd. 189. 
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possessed an irrevocable exemption, if prior to the 
consolidation there has come into existence a statute 
imposing a tax on corporations," or if the statute 
authorizing the consolidation declares that the new 
company shall be subject to taxation, 1 or if in the 
meantime a constitutional provision has been adopt¬ 
ed prohibiting all such exemptions, 2 the consolidated 
company is not exempt. Likewise, if prior to the 
consolidation there has been enacted a statute au¬ 
thorizing the legislature to amend or modify fran¬ 
chises or charters granted to corporations, a statute 
imposing a tax on the consolidated company does 
not violate the exemption privilege which had 
formerly been enjoyed by constituent companies. 8 
The same rule applies if the exemption of one of 
the constituent companies depended on certain pre¬ 
cedent acts which the new company is neither re¬ 
quired nor able to do or perform. 4 

§ 264. - Revocability of Exemptions in 

Corporate Charters 

A charter of a private corporation conatltutlng a 
contract and containing a provialon for tax exemption 
baaed on a consideration la not aubject to repeal In the 
abaence of a reservation of auch right. 

Since the charter of a private corporation is a 
contract between the corporation and the state, 
if it contains a grant of exemption from taxation, 
based on a consideration and accepted by the cor¬ 


poration, it cannot lawfully be revoked or repealed! 
by the legislature, 6 in the absence of constitutional 
or statutory reservations to the legislature of the 
right to amend corporate charters. 6 A charter ex¬ 
emption, which by its terms shall continue until the 
happening of a stated contingency, if based on a 
consideration and accepted, must remain in force for 
the stipulated period. 7 On the other hand, a statute 
conferring an exemption from taxation on a cor¬ 
poration subsequent to its creation and not in the 
nature of an amendment to its charter, or based on 
any new consideration, may be repealed. 8 In 
grants from the public nothing passes by implica¬ 
tion, and, in the absence of direct stipulations relin¬ 
quishing the right of taxation, a provision, in grants 
of privileges or franchises, that the grantee shall 
pay something therefor is not to be construed as an 
equivalent or substitute for taxes amounting to a 
contract of exemption from future taxation. 9 Even 
where the exemption is contained in a corporate 
charter it may lack the elements of a binding con¬ 
tract and constitute a mere gratuity subject to re¬ 
peal. 10 

Commutation of tax. While a commutation of a 
tax is generally spoken of as a tax, the grant of 
the privilege in a charter and its acceptance by the 
corporation place the obligation to pay 11 and to 
accept as payment in accordance with it 9 terms 12 
on a contractual basis, which cannot be modified 


99. Qa —Atlanta, etc., R. Co. v. 
State, 63 6a. 483. 

Miss.—Yazoo, etc., R. Co. v. Adams, 
32 So 937, 81 Miss 90. 

X. Va.—Petersburg v. Petersburg R 
Co.. 29 Gratt. 773, 70 Va. 773. 

61 C.J p 429 note 39. 

9. US —Yazoo, etc., R. Co. v. 
Adams, Miss., 21 S Ct 240, 180 U 
S. 1, 45 L.Ed 395, rehearing denied 
21 S.Ct 729, 181 U.S. 580. 45 L.Ed. 
1011 . 

61 C J. p 429 note 40. 

3. U.S.—Atlantic, etc., R. Co. v. 
Georgia, Ga., 98 U.S. 359, 25 L.Ed. 
185. 

Ga.—State v. Atlantic, etc., R. Co., 60 
Ga. 268. 

4. U.S.—Maine Cent. R. Co. r. Maine, 
Me, 96 U.S 499, 24 L.Ed. 886. 

Miss.—Yazoo, etc., R. Co. v. Adams, 
25 So. 866, 76 Miss. 545, error dis¬ 
missed 21 8 Ct. 256, 180 U.S. 41, 49 
I*Rd. 415. 

B. Mo.—Trustees of William Jewell 
College of Liberty v. Beavers, 171 

S.W.Sd 604, 861 Mo. 87. 

61 C.J. p 480 note 45. 

Alteration of charter 
The provision of the constitution 
of 1868 that property of corporations 
then existing or * thereafter created 


should be subject to taxation, except 
corporations for educational and 
charitable purposes, did not author¬ 
ize alteration of legislative charters 
of incorporation theretofore granted 
j exempting from taxation property of 
eleemosynary institutions —Ware 

Lodge No 435, A. P. & A. M. v. Harp¬ 
er, 182 So. 59, 236 Ala. 834. 

Power of state 

(1) The state had the power, in a 
railroad charter of 1826, to grant, be¬ 
yond the arbitrary power of repeal, 
an exemption of the shares of stock 
from taxation.—Levin v. Baltimore & 
O. R. Co, 17 A.2d 101, 179 Md. 125. 

(2) Provision of the general corpo¬ 
ration laws of 1845, that charter of 
every corporation which should sub¬ 
sequently be granted by the legisla¬ 
ture should be subject to alteration 
or repeal at discretion of the legisla¬ 
ture, was not binding on a subsequent 
legislature, so as to preclude it from 
granting to a college, in its charter, 
an irrevocable right to exemption 
from taxes.—Trustees of William 
Jewell College of Liberty v. Beavers, 
171 S.W.2d 604, 351 Mo. 87. 

8 . U.S.—Citizens' Sav. Bank v. City 

of Owensboro, Ky., 19 S.Ct 530, 173 

US. 636, 43 L.Ed. 840. 

61 C.J. P 430 note 46. 
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7. US—Raleigh, etc, R Co v Reid, 
N.C., 13 Wall. 269 note. 20 L Ed. 
570. 

8. Ark.—St Louis, etc, R. Co. v. 
Loftin, 30 Ark 693, affirmed 98 U. 
S. 559, 25 LEd 222. 

61 C J. p 430 note 48. 

9. U S.—New York v. State Board of 
Tax Com'rs, N.Y, 25 S Ct 705, 199 
U.S. 1, 50 L Ed 65, 4 Ann Cas. 381. 

61 C.J. p 430 note 49. 

10k N.J.—Hanover Tp. v. Newark 
Camp Meeting Assoc., 68 A. 753, 76 
N.J Law 65, 67, affirmed 71 A. 1184, 
76 N.J Law 827. 

61 C.J. p 431 note 50. 

Void clause 

If tax clause of the charter of an 
academy was void in its irrevocable 
feature, it created no ^obligation of 
contract,*’ and hence Its repeal would 
not amount to "impairment of con¬ 
tract” as forbidden by the federal 
Constitution.—Trustees of Phillips 
Exeter Academy v. Exeter, 27 A.2d 
569, 90 N.H. 472. 

11. Ill.—'State v. Illinois Cent. R. 

Co.. 92 N.E. 814, 246 Ill. 188. 

61 C.J. P 431 note 52. 

18, U.S.—Powers v. Detroit, G. H. A 
M. Ry. Co., Mich., 26 S.Ct. 556, 201 
U.S. 548, 50 L.Ed. 860. 
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or revoked by the state, 1 * unless the terms of the 
contract are construed as reserving its right to do 
so.k 

§ 265. - Reservation of Right to Alter or 

Amend 

Where the right to alter or amend a corporate charter 
ie reserved cither In the charter itself or in the gen¬ 
eral law under which the corporation was created, the 
legislature may revoke a charter exemption from taxa¬ 
tion. 

A legislature may revoke a charter exemption 
where the right to alter or amend the charter is 
reserved as one of the term9 of the contract either 
m the charter itself or in the general law under 
which the corporation was created, 16 and a corpora¬ 
tion, subject to the legislative right to alter or 
amend its charter and any other law applicable 
to the corporation, which purchases the property 
and franchises of another corporation at judicial 
sale, takes subject to the existing laws negativing 
the existence of an exemption from taxation after 
the transfer. 16 The same rule is followed, in the 
absence of such a reservation, where the corpora¬ 
tion accepts an amendment to its charter, 17 or where 
at the time of the granting of the charter there was 
in force a constitutional provision that charters 
granted by the legislature should be subject to 
amendment and repeal, 18 or where there was a 
general statute to that effect in force at the time 
and applicable, at least where there was no express 
provision in the charter excepting it from the op¬ 
eration of the general law; 19 but a right to alter 
or amend, contained in a general law and restrict¬ 
ed in its application to corporations organized under 
that law, does not authorize the revocation of a 
charter exemption granted to a corporation created 
by special act. 20 A right reserved in a general 
law to alter or amend the charters of all corpora¬ 


tions does not authorize the revocation of an ex¬ 
emption granted by contract independently of the 
grantee's incorporation, even though the incorpora¬ 
tion was incidentally provided for in the same con¬ 
tract. 21 

The repeal, under reserved right to alter or 
amend, of the statute authorizing creation of con¬ 
tract exemptions will not operate to revoke such 
exemption rights previously accrued thereunder, 22, 
but will authorize revocation of an exemption right 
claimed to have accrued after the enactment of the 
repealing statute, 23 even though the consideration 
for the exemption was performed by claimant in 
good faith under the belief that the earlier statute 
was still in force. 24 The charter exemption con¬ 
tinues in force where the reserved right to alter 
or amend has not been exercised. 26 Where the re¬ 
served right is exercised, the revocation of the ex¬ 
emption carries with it a release from obligations 
imposed on the corporation in connection therewith 
at the time the exemption was granted. 26 

§ 266. - Termination of Exemptions 

A corporation may lose Its tax exemption by for¬ 
feiture of its charter or by amendments having the ef¬ 
fect of terminating such exemption. 

An exemption granted a corporation in its charter 
may be terminated by the breach, 27 forfeiture, or 
withdrawal 28 of its charter. It has, however, been 
held that if any corporation misuses its funds by 
making unlawful investments, the assessing officers 
lack power to punish it by taking away its tax ex¬ 
emption. 29 A corporation may lose a tax exemption 
contained in its charter by acceptance of amend¬ 
ments materially enlarging and extending its pow¬ 
ers under its charter under a constitutional provision 
stipulating that acceptance of an extension of its 
charter shall be deemed to surrender any exemption 


13. U.S.—Powers v. Detroit. G H. & 
M. Ry. Co, supra. 

14. Minn—State v Great Northern 
R. Co., 119 NW. 202. 106 Minn. 303, 
affirmed 30 S Ct 344, 216 US 206. 
64 L Ed. 446. 

IB. NT—People v. Gass, 83 NB 64, 
190 N.T. 323, 123 Am S R. 649, 13 
Ann.Cas. 678. 

61 C.J. p 431 note 66. 

16. U.S.—Chesapeake, etc., R. Co. v. 
Miller, WVa., 5 S Ct 818, 114 U.S. 
176, 29 LEd. 121. 

17. Ky.—Owensboro Deposit Bank v. 
Daviess County, 89 S W. 1030. 102 
Ky. 174, 19 Ky.L. 248, 44 L.R.A. 
826, affirmed 19 6 Ct. 630, 671, 173 
U.S. 636, 43 L.Bd. 840. 

Md.—Salisbury Permanent Bid*, etc, 
Assoc, v. Wicomico County, 89 A. 
426. 86 Md. 616. 


18. NY— People v. Gass, 83 N.E 64, 
190 NY. 323, 123 Am.S R. 649, 13 
AnnCas. 678. 

19. U S —Louisville Water Co v. 
Clark, Ky., 12 S.Ct. 346, 143 U.S. 1. 
36 LEd 55. 

80. Mo.—Scotland County v. Mis¬ 
souri, etc., R. Co., 65 Mo. 123. 

81. Ga.—Western & Atlantic R Co. 
v. State, 64 Ga. 428. 

88 . Ky.—Commonwealth v. Owens¬ 
boro, etc., R. Co., 23 S.W. 868 , 66 
S.W. 993, 95 Ky. 60, 15 Ky.L. 449. 

83. Ky.—Commonwealth v. Owens¬ 
boro, etc., R Co., supra. 

84. Ky.—Commonwealth v. Owens¬ 
boro, etc., R. Co., supra. 

85. N.Y. —People ex rel. City of Os- 
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wego v. Board of Assessors of 
Town of Oswego, 134 N Y.S 177. 
N C —Petersburg R Co. v. North¬ 
ampton, 81 N.C 487. 

88. US —Louisville Water Co v. 
Clark, Ky, 12 S Ct 346, 143 U.S. 1, 
36 LEd. 65 
61 C.J. p 431 note 67. 

87. Minn.—Winona & St. P. R. Co v. 
City of Marshall, 186 N.W. 791, 161 
Minn. 331. 

88. Minn.—Minnesota Cent. R. Co. 
v. Donaldson, 85 NW. 725, 38 Minn. 
116., 

89. Mich.—Union Trust Co. v Com¬ 
mon Council of City of Detroit. 137 
N.W. 122, 170 Mich. 692, followed 
in Detroit Trust Co. v. Common 
Council of City of Detroit 187 N. 
W. 126, 170 Mich. 701. 
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from taxation not enjoyed by other like corpora¬ 
tions,^ subject to the modification that a contract 
exemption cannot be surrendered without the con¬ 
sent of all having vested fights therein, 81 or that 
where the surrender is itself made the subject of 
contract, it becomes ineffective if given on a con¬ 
sideration which has failed. 88 Where a franchise 
tax act expressly states that its provisions shall 
not apply to corporations heretofore incorporated, 
and that the property of such corporations is ex¬ 
empt from taxation under the act, a corporation 
theretofore incorporated is within the exemption 
despite the fact that after passage of the tax act 
it amends its charter and at the same time files its 
certificate for the renewal of the charter under the 
earlier act. 88 On the other hand, where a corpora¬ 
tion has been exempted from tax by its original 
charter, but on a renewal thereof there is neither 
express nor implicit continuance of the tax exemp¬ 
tion, the corporation will be subject to tax after such 
renewal. 84 

§ 267. -Estoppel 

A corporation holding property In violation of Its 
charter powers Is estopped to claim exemption as to 
such property. 

A corporation holding property in violation of 
its charter powers and rights is estopped thereby 
to claim that such property is exempt from taxa¬ 
tion. 85 On the other hand, a corporation whose 
property is exempt from taxation is not estopped to 
claim the exemption by acts or declarations of the 
officers of another corporation to whose property it 
succeeded. 86 


§ 268. -Foreign Corporations 

Tax exemptions In terms granted to domestic cor¬ 
porations will not be construed as Including foreign cor¬ 
porations, but, where the exemption Is predicated on the 
nature of the property rather than the character of the 
owner, property e^smpted to a domestic corporation may 
also be exempted to a foreign corporation. 

Exemptions accorded to domestic corporations 
and their property have no application to foreign 
corporations, 37 since a state may deny exemptions 
to foreign corporations which have been accorded 
to domestic corporations, 88 notwithstanding provi¬ 
sions of any statute giving generally to foreign cor¬ 
porations the same rights and liabilities as domes¬ 
tic corporations. 39 A corporation cannot claim ex¬ 
emption within a state by reason of any statute m a 
foreign jurisdiction, 40 or because, if incorporated 
locally, it would fall within the class of exempt 
corporations; 41 and an exemption from taxation 
accorded a foreign savings bank by the laws of the 
state of its creation is of no avail to exempt prop¬ 
erty owned by such corporation from taxation m 
another state. 42 

On the other hand, exemption from taxation may 
be extended to foreign corporations, 43 as where the 
exemption is accorded not to owners but to proper¬ 
ties, and the foreign corporation’s property falls 
within the terms of the exemption provision, 44 de¬ 
cisions under such a statute being distinguished 
from those under statutes according the exemption 
to the owner rather than to the property, 45 or where 
an exception is made in favor of corporations en¬ 
gaged m manufacturing industries and carrying on 
their business within the taxing state. 46 Likewise, 
under some statutes bonds deposited by foreign in- 


30. Va.—Commonwealth v. Rich¬ 
mond, P & P. R Co , 69 S E 1070, 
111 Va. 611. 

31* S.C. —Hand v. Savannah, etc, R. 
Co., 17 8 C. 219. 

33. S.C—Hand v. Savannah, etc. R 
Co., supra. 

33. Del.—Burris v. Jessup, etc, Pa¬ 
per Co.. 69 A. 660. 21 DeL 164. 

34. Del—State v. Bank of Smyrna, 
7 Del 99. 73 Am.D 699. 

35. Mass—Evangelical Baptist Ben¬ 
evolent A Missionary Society v. 
City of Boston, 90 N.E. 672, 204 
Mass. 28. 

Miss.—Gunter v. City of JaOkson, 94 
So. 842, 180 Miss. 686, 27 A.D.R. 
10 * 8 . 

35. Mich.—Michigan Sanitarium, 
etc., Assoc, v. Battle Creek, 101 N, 
W. 656. 138 Mich. 67C. 

37 . N.Y.-r-Hunter College Studen£ 
Social Community A Religious 
Clubs Ass’n v. City of Nsw York, 
88 N.Y.S.2d 337. 

61 C.J. p 482 note 91* 


38. Ill —People v Woman’s Home 
Missionary Soc* of M E Church, 
135 NE 749. 303 III. 418. 

39. Ill—People v. Woman’s Home 
Missionary Soc of M. B. Church, 
supra. 

40. NY —People v. Cameron, 124 N. 
YS 949, 140 AppDiv. 76. 

61 C.J. p 433 note 97. 

41. N.Y.—Hunter College Student 
Social Community 6b Religious 
Clubs Ass’n v. City of New York, 
63 N.Y S.2d 337. 

43. N.Y.—:People v. Coleman. 81 N. 

E. 1022, 136 N.Y. 231, 

61 C.J, p 433 note 98,, fi 

43. US—Gully v. Memphis Natural 
Gas Co., &C.A.Mass., 82 F.2d 160, 
.certiorari denied Memphis Natural 
Gas Co v. Gully, 66 S.Ct 956, 298 

U. S. 688, 80 L.Bd. 1407, and Gully 

V. Memphis Natural Gas Co., 66 S. 
Ct 958, 298 U.S 688, 80 L Ed. 1407 
i—Interstats Natural Gas Co. v. 


Gully, D C Miss., 4 F.Supp 697, re¬ 
versed on other grounds Gully v 
Interstate Natural Gas Co, 64 S Ct. 
665, 292 US. 16, 78 LEd. 1088. 

44. US—Gully v Interstate Natur¬ 
al Gas Co., C C.A.Mies., 82 F.2d 145, 
certiorari denied 56 S.Ct. 968, 298 
U.S. 688, 80 L.Ed. 1407. 

Natural gas as “public utility” 
Foreign corporation constructing 
gas pipe line and Introducing natural 
gaq into state was a ’’new enterprise 
of public utility,” within statute 
granting exemption from taxation— 
Gully v. Interstate Natural Gas Co., 
C C. A Miss., 82 F.2d 146, certiorari de¬ 
nied 56 S.Ct. 968. 298 U.S. 688, 80 L. 
Ed. 1407. 

45. U.S.—Gully ▼. Interstate Natur¬ 
al Gas Co., C.C.A Miss, 82 F.2d 
146, certiorari denied 66 S.Ct. 958, 
298 U.S. 688, 80 L Ed. 1407. 

46. Pa.—Dupuy v. Johns, 104 A. 665, 
261 Pa, 40.. 

61 C.J. p 433 note 95. 
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suranc^ companies to protect domestic policyholders 
are exempt from taxation. 47 Tax exemptions grant¬ 
ed foreign corporations should be construed strictly 
in favor of the state, 48 and no exemption will be 
granted beyond the clear terms of the statute. 49 
Exemption of foreign corporations may be made on 
a reciprocal basis requiring that the state of origin 
grant a similar exemption to corporations of the 
taxing state. 60 

Stock of foreign corporation. Where the statute 
exempts from taxation stock of corporations classi¬ 
fied as engaged in a particular activity, a stockholder 
of a foreign corporation seeking exemption must 
show clearly that his claim falls within the terms 
of the statute, 61 and that activities within the clas¬ 
sification relied on constitute the principal business 
of the corporation. 62 If exemption is extended to 
stock of foreign corporations engaged in merchan¬ 
dising and not to those engaged in manufacturing, a 
stockholder seeking exemption must show that the 
principal business of the corporation is merchandis¬ 
ing, 53 and for purposes of tax classification the cor¬ 
poration must be either a merchant or a manufac¬ 
turer and cannot be classified in both categories 64 

“Taxation,” as the word is employed in statutes 
exempting from taxation certain property owned by 
foreign corporations, is used with a comprehensive 


§§ 268-269 

meaning which includes monetary exactions by way 
Of excises. 66 

§ 269. Banks 

Banks and their property may be exempted from tax¬ 
ation In whole or in part under appropriate legislation. 

In the absence of a provision to the contrary in 
the state constitution, 66 the legislature has the pow¬ 
er to exempt banks and their property from taxa¬ 
tion, 57 and the power to exempt banks from all 
taxes necessarily includes the power to exempt 
them in part. 68 In providing for taxation of banks 
in a particular manner, the statutes frequently ex¬ 
empt such companies from liability under other 
statutes. 69 In some states motives of policy have 
led the legislatures to grant an entire or partial ex¬ 
emption from taxation to banking institutions, 60 
particularly savings banks, 61 the exemption in the 
latter case frequently taking the form of an ex¬ 
emption of the bank or its depositors in respect of 
their deposits 62 The purpose of statutes exempting 
from taxation deposits m a bank belonging to any 
other financial institution is to prevent double taxa¬ 
tion; 63 under such a statute a closed bank or loan 
association in charge of a superintendent as liqui¬ 
dator constitutes a “financial institution” so as to 
exempt its deposits. 64 A statute exempting from 
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47. Ohio.—Canada Life Assur Co v 
Valentine, 23 Ohio NP., NS, 329 

61 C.J. p 433 note 96 

48. Tenn —Sealed Power Corpora¬ 
tion v Stokes, 127 S.W 2d 114, 174 
Tenn 493 

49. Tenn —Sealed Power Corp. v 
Stokes, supra 

“As 1* herein provided* 

The words “as is herein provided,” 
as used in act providing that noth¬ 
ing in the act shall be construed as 
exempting any foreign corporation or 
its property from liability for any ad 
valorem, excise, privilege, or other 
tax applicable to any of Its transac¬ 
tions within the state other than “as 
is herein provided," refer to the only 
exemption expressly specified in the 
title and In section exempting foreign 
corporations as defined in the act 
from payment of the privilege tax 
or fee.—Sealed Power Corp. v. Stokes, 
supra. 

50. Mass.—Assessors of Boston v. 
Metropolitan Life Ins. Co. f 70 NB, 
2d 806. 320 Mass. 659. 

51. Iowa—Lichty v. Board of Re¬ 
view of Waterloo, 298 N W. 664, 230 
IpWft 76]$. 

52. Iowa—Lichty v. Board of Re¬ 
view of Waterloo, supra. 

53. Iowa—Lichty v. Board of Re¬ 
view 7 of Waterloo, supra. 


Corporation held engaged In manu¬ 
facturing 

Ioua.—LLhty v Board of Review of 
Waterloo, supra 

54. Iowa—Lichty v Board of Re¬ 
view of Waterloo, supra 

55. Mass — Assessors of Boston v 
Metropolitan Lifo Ins Co, 70 N.E 
2d 806, 320 Mass 559 

56. La—Hibernia Nat Bank in New 
Orleans v Louisiana Tax Commis¬ 
sion, 196 So 15, 195 La. 43. 

Indirect exemption 
Where exemption is forbidden, the 
legislature may not effect such an 
exemption indirectly by fixing a ba¬ 
sis for valuation of shares of bank 
stockB which will result in the total 
or partial exemption thereof.-—Hi¬ 
bernia Nat. Bank in New Orleans v. 
Louisiana Tax Commission, supra. 
Sound banking practice 
An unauthorized exemption from 
taxation may not be upheld on the 
ground that statute granting the ex¬ 
emption is a wise and wholesome ex¬ 
ercise of the police power for con¬ 
servative and Bound banking practice 
and stable public policy.—Hibernia 
Nat. Bank in New Orleans v Louisi¬ 
ana Tax Commission, supra. * 

57. Miss— City of Jackson V. De¬ 
posit Guaranty Bank A Trust Co., 
133f So 195. l60 Miss, 752. 

61 C.J. p 433 note 2. 
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The congress of the United States 

has power to exempt from taxation 
national bankB and their shares and 
shareholders —Maricopa County v. 
Valley Nat Bank of Phoenix, CCA 
Ari 2 , 130 F 2d 356. affirmed Maricopa 
County, Anz v Valley Nat Bank of 
Phoenix, 63 S Ct. 587, 318 U S. 357, 87 
LEd 834. 

58. Miss—City of Jackson v Depos¬ 
it Guaranty Bank & Trust Co, 133 
So 195. 160 Miss 762 

61 C J. p 434 note 3. 

59. Okl —Federal Nat Bank v. Mil¬ 
ler, 261 P 206, 128 Okl. 82. 

61 C.J p 434 note 6. 

60. Miss —City of Jackson v. Depos¬ 
it Guaranty Bank A Trust Co., 138 
So 195, ICO Miss 752. 

61 C.J p 434 note 6, 

61. Cal.—Main St Sav Bank, etc., v. 
Hinton, 32 P. 6, 3 Cal.Unrep.Cas. 
757. 

61 C.J. p 434 note 7. 

62. U S —German Sav. Bank v. 
Arphbold, N.Y., 104 U.S. 708, ?6 L. 
Ed. 901. 

Hawaii.—In re Taxes of Bank of Ha¬ 
waii, 28 Hawaii 197. 

61 C J p 434 note 8 

63. Ohio—Ohio Citizens Trust Co 
v. Evatt, 63 N.E.2d 912, 146 Ohio St 
30 . 

84. Ohio.—Ohio Citizens Trust Co. v. 
Evatt, supra. 
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taxation the deposits in any bank for savings which 
are due depositors operates to exempt the depositors 
from such a tax, 66 as well as the bank, 66 the latter, 
under such a statute, being exempt from tax on any 
surplus or undivided profits in which the depositors 
have an interest. 67 

Some statutes extend the exemption to the capital 
or capital stock of the banks. 66 It has been held 
that the word "capital,” as used in a statute exempt¬ 
ing from taxation the preferred shares of stock of 
a bank and the capital represented thereby, refers 
to the money contributed by the purchasers of pre¬ 
ferred shares and reflected in the bank’s capital 
structure. 66 An exemption of capital stock is gen¬ 
erally held to apply to the property in which the 
‘Capital is actually invested, 70 although a view to the 
contrary has been taken in some jurisdictions under 
particular statutes, 71 and some of the statutes ex¬ 
empting the capital of banks have been held also to 
exempt the shares in the hands of the stockhold¬ 
ers. 72 

In order to be entitled to exemption under any 
particular statute, the claimant must come clearly 
within its terms. 78 Where constitutional provisions 
make all property not exempted by that instrument 


subject to taxation, and where the statutes tax all 
real estate and all personalty, tangible or intangible, 
which is not exempted by the constitution, the 
shares of stock of a joint-land bank are subject to 
taxation unless exempted by the constitution or by 
act of congress. 74 Statutes granting exemption to 
"cash on hand or on deposit and loans on collateral 
of savings banks, mutual savings banks and insti¬ 
tutions for savings organized under the laws of 
this state” are not ambiguous, 76 and deal only with 
property of savings banks, 76 so that there is no rea¬ 
sonable basis for claiming that such a statute ex¬ 
empts cash on hand of a general corporation. 77 If 
the law authorizes the institution to hold real prop¬ 
erty for its "place of business,” and exempts it 
from taxation, portions of its building not used in 
connection with its banking business are not ex¬ 
empt. 78 On the other hand, a statute exempting 
as much of the deposits of the banks as may be in¬ 
vested in real estate used for banking purposes has 
been held to include parts of a building properly 
acquired by the bank but not used for banking pur¬ 
poses 79 Under statutes providing that taxes on a 
bank’s franchise shall be in lieu of all other taxes 
except those on its realty, bank vault doors have 
been held to be realty so as to be taxable. 80 The 


65. N.Y.—People v. Peck, 61 N.E. 

412, 167 N.Y. 67. 

61 C.J. p 434 note 10. 

06. NY—People v. Dederlck, 53 N 
E 163, 168 N.Y. 414—People v. 
Peck, 61 N.E. 412, 157 NY 67 

67. N.Y.—People ex pel. Groton Sav. 
Bank v. Barker, 47 N.E. 1103, 154 N. 
Y. 122. 

61 C.J. p 484 note 12. 

68 . Wls—First Nat. Bank of City 
of Superior v. Douglas County, 102 
NW. 315, 124 Wis. 15, 4 Ann.Cas. 
84. 

61 C.J. p 435 note 13. 

Corporate stock as In c l u di n g bank 
■took 

Statute exempting corporate capi¬ 
tal stock from taxation after pay¬ 
ment of income tax was applicable 
to state banks so as to relieve bank 
stock from taxation where legislature 
showed clear intention of such ex¬ 
emption by expressly Including such 
banks within meaning of term "cor¬ 
poration" in statute.—First Sec. Bank 
of Idaho v. Fremont County, 87 P.2d 
1101, 55 Idaho 76. 

68 . N.J.—National Bank of N. J. v. 
Division of Tax Appeals in State 
Department of Taxation it Finance, 
67 A.2d 458, 2 N.J 670. 

70. WIS.— First Nat. Bank of City of 
Superior v. Douglas County, 102 N. 
W. 815, 124 Wis. 15, 4 Ann.Cas. 
34. 

61 C.J. p 485 note 15, 


71. Pa.—County of Chester v. Na¬ 
tional Bank of Chester County, 1 
Chest Co. 130—Farmers’, etc , Nat 
Bank v. Greene County, 1 Chest.Co 
129 

72. La.—Penrose v. Chaffraix, 80 So. 
718, 106 La. 250. 

61 C J p 435 note 17. 

73. Aris—Brophy v. Powell, 121 P. 
2d 647, 68 Ariz. 543. 

Conn—Coite v. Society for Savings, 
32 Conn. 173, affirmed 6 Wall. 594, 
18 LEd. 897. 

Pa —Commonwealth v. McKean 

County, 49 A. 982, 200 Pa. 383— 
Commonwealth v Stephano Bros, 
Com PI., 53 Dauph.Co. 424. 

61 C J. p 434 note 9. 

Restriction to intangibles 
Intangible tax law ostensibly au¬ 
thorizing bank or trust company to 
pay tax levied thereunder in lieu of 
any tax otherwise payable was held 
intended to mean in lieu of tax other¬ 
wise payable on intangibles, and did 
not exempt bank's realty.—Con ter v. 
Commercial Bank of Crown Point, 199 
N.E. 567, 209 Ind. 510. 

Exemption, of “moneyed capital” 
of a title guarantee loan and trust 
company does not exempt its tangible 
personal property.—Title Guarantee 
Loan it Trust Co. v. Hamilton, 193 
So. 107, 238 Ala. 602. 

Tangible personal pr op erty 
Under statutory provision that no 
tangible personal property of bank 
shall be exempt from taxation, unless 

512 


it be furniture, fixtures, and equip¬ 
ment used in banking offices, board of 
review erred in assessing bank’s 
counters, screens, booths, desks, safe¬ 
ty deposit boxes, and vault door as 
part of bank’s realty for taxation, as 
some of such property was within 
statutory exemption —State ex rel 
New Lisbon State Bank v. City of 
New Lisbon, 51 N.W.2d 509, 260 Wis. 
607. 

74. Ky.—Land ▼. Kentucky Joint 

Stock Land Bank of Lexington, 131 
S W 2d 838, 279 Ky. 645. 

75. N.J.—New Jersey Bell Tele¬ 

phone Co. v. City of Newark, 193 
A 844, 118 N.J Law 490, affirmed 
12 A.2d 675, 124 N.J.Law 451. 

76. N.J —City of Newark v. New 

Jersey State Board of Tax Appeals, 
191 A. 843, 118 N.J.Law 131. 

77. N.J.—City of Newark v. New 

Jersey State Board of Tax Appeals, 
supra. 

78. U.S.—Bank of Commerce v. Ten¬ 
nessee, Tenn., 104 U S. 493, 26 L Ed. 
810. 

61 C.J. P 435 note 18. 

78. Mass.—Suffolk Sav. Bank for 
Seamen, etc., Petitioner, 20 N.E. 
831, 149 Mass. 1. 

61 C.J. p 485 note 19. 

80. Cal.—San Diego Trust it Sav¬ 
ings Bank v. San Diego County, 
105 P.2d 94, 14 Cal.2d 142, 133 A. 
L.R. 416, certiorari denied U. S. 
National Bank of San Diego v. San 
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exemption of a bank's franchise, measured by its 
capital stock, does not exempt other property of the 
bank. 81 

Change of character . The change of a state bank 
into a national bank has been held not to alter its 
status for purposes of tax exemption, 82 and, con¬ 
versely, the change of a national bank into a state 
bank does not alter such status. 82 The original 
shares of stock of a state bank do not lose their 
identity or exemption from taxation by virtue of the 
consolidation of the bank with a trust company. 84 

Surplus . An exemption of the “surplus" of a 
bank refers to an excess in the aggregate value of 
all its assets over the sum of all its liabilities, in¬ 
cluding capital stock, 85 and the surplus exempted 
must be real and not a mere book surplus. 88 An 
exemption of capital will not cover surplus funds 
and undivided profits. 87 

§ 270. Building and Loan Associations 

In the absence of constitutional prohibition, building 
and loan associations may be accorded a statutory tax 
exemption. 

Unless restrained by the constitution, 88 the legis¬ 


lature of a state has power to accord an exemption 
from taxation to building and loan associations. 88 
and under various statutes such institutions and 
their capital or property have been held to be ex¬ 
empt from taxation. 80 Exemptions accorded to 
building and loan associations have heen held to 
continue during a period of dissolution. 81 A gen¬ 
eral tax exemption statute has been held not to 
destroy the exemption theretofore given a building 
and loan association under a specific statute. 82 On 
the other hand, in order to be entitled to an ex¬ 
emption claimant must show a clear provision there¬ 
for in the statute, 93 and the tendency is to restrict 
such an exemption within the narrowest limits 
consistent with the plain meaning of the statute. 94 
Accordingly, an exemption of building and loan 
associations does not inure to the benefit of a 
credit association. 96 

§271. Canal Companies 

An unqualified exemption of a canal company will 
ordinarily Include Its capital stock. 

An exemption conferred on a canal company 
which is unqualified extends to all taxation whether 


Diego County, 61 S Ct 449, 312 U 
S 679, 85 L Ed. 1118 
Site and infrequency of removal 
render bank vault doors realty rath¬ 
er than personalty, and fact that un¬ 
der regulations of controller of cur¬ 
rency, national banks must from 
time to time furnish controller, and 
publish at regular intervale, a sworn 
statement of their assets and liabil¬ 
ities. and in such statement segregate 
real estate and personal property 
owned by them, and that in such clas¬ 
sifications they list vaults and vault 
doors as personal property was not 
determinative of the character of 
such property for purposes of taxa¬ 
tion under the Bank and Corporation 
Franchise Tax Act, providing that 
tax should be in lieu of all other tax¬ 
es “except taxes upon their real prop¬ 
erty ”—San Diego Trust & Savings 
Bank v. San Diego County, 105 P 2d 
94, 16 Cal.2d 142, 133 ALR 416, cer¬ 
tiorari denied U S National Bank of 
San Diego v San Diego County, 61 S. 
Ct. 449, 312 U.S. 679, 85 LEd 1118. 

81. Del—State v Bank of Smyrna, 
7 Del. 99, 73 Am.D. 699. 

61 C.J. p 435 note 20. 

82. Conn—Jewett City Sav. Bank v 
Board of Equalization of Connecti¬ 
cut, 164 A. 643, 116 Conn. 172. 

83. Conn.—Jewett City Sav Bank v. 
Board of Equalization of Connecti¬ 
cut, supra. 

84. Conn.—Jewett City Sav. Bank v. 
Board of Equalization, supra. 

Consolidation of exempt corporations 
in general see supra I 263. 

84 C J S —38 


85. Miss—Board of Sup’rs, Jeffer¬ 
son County, v Jefferson County 
Bank of Fayette, 156 So. 599, 171 
Miss 50 

86 . Miss—Board of Sup’rs, Jeffer¬ 
son County, v. Jefferson County 
Bank of Fayette, supra. 

Surplus wiped out by losses 

Book surplus of bank, which was 
completely wiped out by its losses, 
was not tax exempt.—Board of 
Sup’rs, Jefferson County, v Jefferson 
County Bank of Fayette, supra. 

87. U.S.—Bank of Commerce v. Ten¬ 
nessee, Tenn , 16 S Ct 456, 161 U S 
134, 40 L Ed 645, modified on other 
grounds 16 S Ct 1113, 163 U.S. 416, 
41 LEd. 211. 

88 . Ill —People’s Loan & Homestead 
Ass’n of Joliet v Keith, 39 N.E. 
1072, 153 Ill 609, 28 L.R.A. 65. 

61 C.J. p 435 note 22 . 

89. Mich —National Loan, etc, Co. 
v Detroit, 99 N.W. 880, 136 Mich. 
451 

Homestead associations or building 
and loan associations are regarded as 
quasi-public institutions, entitled to 
special favors in way of tax exemp¬ 
tions—First Nat. Bank v. Louisiana 
Tax Commission, 142 So. 23, 175 La. 
119, followed in Commercial Nat. 
Bank of Shreveport v. Louisiana Tax 
Commission, 143 So. 32, 175 La. 149, 
and affirmed First Nat. Bank v. Lou¬ 
isiana Tax Commission, 63 S.Ct. 511, 
289 U.S. 60, 77 L.Ed. 1030, 87 A.L.R, 
840, motion denied 53 S.Ct. 52L 

90. Ga—Elder v. Home Building 4k 
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Loan Ass’n, 3 S E.2d 75, 188 Ga. lit, 
122 ALR 738 

Miss —Clarksdale Building & Loan 
Ass’n v Board of Levee Com’rs for 
Yazoo-Mississippi Delta, 160 So. 
783, 168 Miss. 326. 

Or —Alpha Corp. v Multnomah 
County, 189 P 2d 988, 182 Or. 671. 

Pa—Commonwealth v. Philadelphia- 
Suburban Federal Savings & Loan 
Ass'n, Com.Fl., 61 Dauph.Co 391. 

Tex.—Rosch v. First Sav. & Loan 
Ass'n, Civ App., 203 S.W 2d 1006. 

Stock owned by exempt Institutions 

Pa —Commonwealth v Keystone 

State Bldg. & Loan Ass’n, 31 Pa 
Dist. & Co 340. 

91. Pa—Appeal of Mlnersville Pro¬ 
gressive Building & Loan Ass’n of 
Mlnersville, 26 A.2d 301, 344 Pa 
620 

92. Wash —Bank of Fairfield v. Spo¬ 
kane County, 22 P 2d 646, 173 Wash. 
145, followed in Spokane 4k Eastern 
Trust Co. v. Spokane County, 22 P. 
2d 656, 173 Wash. 699. 

93. Idaho —Intermountain Agr. 

Credit Ass’n v. Payette County, 31 
P.2d 267, 54 Idaho 307. 

61 C.J. p 435 note 24. 

94. Okl —Home Building 4k Loan 
Ass’n of Shawnee v. State, 9 P.2d 
731, 156 Okl. 89. 

61 C J p 435 note 26. 

95. Idaho.—Intermountain Agr 

Credit Ass’n v. Payette County, 31 
P.2d 267, 54 Idaho 307. 

Tex.-—McCallum v. Associated Retail 
Credit Men of Austin, Com.App, 41 
S.W.2d 45. 
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state or local * 99 and inctadet the Company** capital 
stocks 7 An exemption granted to a canal com¬ 
pany will include only such property as is a con¬ 
stituent part Of the canal or incident thereto and 
serving the purposes of the company," or which is 
reasonably necessary to the proper conduct of its 
operations .® 9 

§ 272. Insurance Companies and Policies 

Within constitutional limitation*, the legislature may 
extend tax exemption to Insurance companies end to 
Ineurenco policies and thalr proceeds. 

In the absence of constitutional restrictions , 1 state 
legislatures have the power to grant exemptions to 
insurance companies operating within the state , 9 
and exemption may exist under provisions in some 
of the constitutions which directly or in effect con¬ 
fer exemption on such companies . 8 Companies of 
this kind are in many states favored by exemption 
from taxation in some form or other. In some 
states the exemption is a complete one with stated 
exceptions ; 4 in others the exemption extends to the 


insurance company's personal property 9 or its 
loans or investments within the state . 9 The exemp¬ 
tion may extend to local taxes , 7 and may include 
the shares of stock of such a corporation . 9 Some 
of the statutes imposing particular taxes on cor¬ 
porations expressly exempt insurance companies 
from their application , 9 while others restrict the 
exemption from taxation thereunder to insurance 
companies of a particular class or type . 10 A statute 
taxing the real property of fire and marine insur¬ 
ance companies and providing that “the personal 
property, franchise and business of all insurance 
companies” shall be exempt, except as prescribed in 
the act, has been held inapplicable to a company 
dealing in guaranty or fidelity insurance, where the 
act applies only to fire and marine insurance com¬ 
panies . 11 Under some constitutional or statutory 
provisions an insurance company paying a tax on 
gross premium receipts is exempted from payment 
of other taxes , 12 but such an exemption is predicated 
on the theory that the tax on gross premiums has 
been paid . 18 Where the property is exempt only 


96. La.—New Orleans ▼. Carondelet 
Canal, etc., Co., 3* La-Arm. 396. 

Exemption of water and irrigation 
works see infra 9 279. 

97. La.—New Orleans v. Carondelet 
Canal v etc., Co., supra. 

61 C.J. p 436 note 28. 

Mutual oontpaay 

(1) Stock certificates of a mutual 
canal company, each of which rep¬ 
resented amount of water required to 
irrigate one acre of land, were mere¬ 
ly muniments of holder's title to a 
water right, and such water right 
was not corporate stock exempt from 
taxation under statute —Beaty v. 
Board of Com'rs of Otero County, 
73 F.2d 982, 101 Colo. 346. 

(2) The mere fact that In descrip¬ 
tion in assessment schedule devoted 
to improvements to land, assessor 
used abbreviation indicating shares 
in describing member's extra water 
right did not show that assessment 
was on corporate stock exempt under 
statute—Beaty v. Board of Com*rs 
of Otero County, supra. 

98. La.—Carondelet Canal Nav. Co. 
v. New Orleans, 10 So. 871, 44 La. 
Ann 394. 

61 C.J. p 486 note 3*. 

99. N J —United New Jersey R., etc., 
Co v Jersey City, 81 A. 1020, 67 N. 
J.Law 662. 

61 C.J. p 43* note 30. 

1. Mo.—St Louis Mut Life Ins. Co. 
v. St. Louis County Board of As¬ 
sessors. 66 Mo. 602. 

61 C.J. P 436 note *2. 

8 . Miss.—Miller ▼. Lamar Life Ins. 

Co,. So. 282, 16S Miss. 768. 

61 C. J. p 48* note 88. 


3. Miss.—Brennan v. Mississippi 
Home Ina Co., 18 So. 228, 70 Miss 
531 

61 C.J. p 436 note 34. 

4. Miss—Miller v. Lamar Life Ins. 
Co , 131 So. 282, 168 Miss. 753. 

61 C.J. p 436 note 86. 

5. N.Y —u®tna Ins. Co. ▼. New York, 

47 NB 593, 153 N Y. 831. 

61 C.J. p 436 note 37. 

6. Md —State v. Insurance Co. of 
North America, 55 Md. 492. 

61 C.J. p 436 note 38. 

7. N.Y —People v. Coleman, 25 N.B 
51, 121 N.Y 642—Dutchess County 
Mut Ins Co v. City of Pough¬ 
keepsie, 4 N.Y.S. 93. 51 Hun 595. 

8. Pa—In re Miller's Estate, 199 A. 
148, 330 Pa. 477—Commonwealth v. 
Philadelphia Electric Co., Com.Pl„ 

48 Dauph Co. 110. 

Corporations “relieved” from pay¬ 
ment 

The owner of shares of stock of a 
foreign insurance corporation which 
Is expressly excepted from payment 
of capital stock tax, required of oth¬ 
er foreign corporations, was exempt 
from payment of personal property 
taxes on the shares, under statute ex¬ 
empting from taxation shares of 
stock of corporations "relieved" from 
payment of state tax on capital stock, 
"relieved" ahd "exempt" being equiv¬ 
alent, notwithstanding word "ex¬ 
empt" was not used In statute which 
excepted foreign insurance corpora¬ 
tions from taxation, and forelgri in¬ 
surance corporations were not includ¬ 
ed In separate proviso exempting 
manufacturing companies.—In re 
Miller's Estate, 199 A. 148, 830 Pa. 
47*. . 


9. Pa—In re Tax on Evidences of 
Indebtedness of Life and Fire Ins 
Cos , etc, 11 Pa.Dist. A Co. 383. 

61 C J. p 436 note 40 

10. Or—Title & Trust Company v 
Wharton, 114 P 2d 140, 166 Or 612. 

61 C.J p 486 note 41. 

1L N.Y.—People v. Wemple, 12 N. 
Y.S 271, 68 Hun 248, affirmed 27 
NE 410, 126 N.Y. 623. 

18. Cal.—Edward Brown A Son v. 
McColgan, 128 P.2d 186, 63 Cal App 
2d 504. 

Mich—Metropolitan Life Ins Co. v 
Stoll, 268 NW. 763, 276 Mich 637 
Mo—State ex rel Central Surety In** 
Corp v. State Tax Commission, 153 
S W.2d 43, 348 Mo. 171. 

Foreign or domestlo oompany 

Statute imposing tax on gross pre¬ 
miums of insurance companies was 
held to eliminate from taxation ad 
valorem the personal property of do¬ 
mestic insurance companies when in¬ 
vested in conformity with statutory 
requirements, in view of fact that 
statute specifically included such 
property as to foreign companies.— 
State v. Title Ins. Co of Minnesota, 
267 N.W. 427, 197 Minn. 482. 

13. Cal.—Edward Brown A Sons v. 
McColgan, 128 P 2d 186, 62 Cal.App. 
2d 604. 

&uwano* agsa* 

A California corporation which did 
business as insurance agent and paid 
no,gross premiums tax was pot ex¬ 
empted from paying tax on privilege 
of exercising corporate franchises, by 
constitutional provision that gross 
premiums tax should be in lieu of 
other taxes.—Edward Brown * Sons 
v. McColgan, supra* 
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if owned by the insurance company, the ownership 
of the property rather than its use is the controlling 
factor. 14 In the absence of a clear intent to ex¬ 
empt an insurance company paying certain specific 
taxes from payment of other taxes, no such exemp¬ 
tion will be accorded, 16 and it has been held that, 
where a new tax is imposed by statute passed after 
the enactment of the statute imposing a specific 
tax on premiums in lieu of other taxes, an insurance 
company is subject to such new tax. 16 

In order to be exempt as an insurance company 
under provisions extending tax exemption to such 
companies, it is essential that the company be en¬ 
gaged in the business of entering into contracts 
of insurance, 17 and it is not sufficient that the cor¬ 
poration i 9 merely authorized to do such a busi¬ 
ness. 18 The exemption from taxation must be ac¬ 
corded to the insurance company by clear and ex¬ 
plicit terms, 19 and an exemption or commutation of 
taxes is not to be extended beyond the clear import 
of its terms. 20 It has been held that the imposition 
of a tax m the charter of an insurance company 
of a designated percentage of the amount of capital 
actually paid in operates to exempt such company 
from any further tax on its paid-up capital stock, 21 
although it does not exempt the stockholders from 


an ad valorem tax on their shfcres of stock, 22 and 
under some statutory provisions stockholders of 
a foreign insurance company are not entitled to 
exemption. 23 Where statutes specify the purposes 
for which insurance companies may acquire real 
estate, it has been held that realty rightfully owned 
by an insurance company is exempt from taxation, 
but that real estate not rightfully owned is not 
exempt. 24 

Business acquired from fraternal society. Where 
a taxable insurance company acquires the insurance 
business of a nontaxable fraternal society or com¬ 
pany, the insurance company has been held not to 
be taxable on premiums collected from policy¬ 
holders of the exempt fraternal society. 26 

Hospital service . A nonprofit hospital service 
corporation, selling a contract entitling the sub¬ 
scriber on recommendation of his attending physi¬ 
cian to a specified maximum of free hospitalization 
and providing for payments to the hospital by the 
corporation instead of by the subscriber, is an in¬ 
surance company within the meaning of statutes 
providing that insurance companies for purposes 
of taxation shall include corporations entering into 
contracts substantially amounting to insurance, 26 


14. Cal.—Consolidated Title Securi¬ 
ties Co. v. Hopkins, 35 P.2d 320, 1 
Cal. 2d 414, certiorari denied 55 S. 
Ct 516, 294 US. 716, 79 L Ed. 1249. 

Xieased property 

Personal property not owned by in¬ 
surance company but in its exclusive 
possession under lease and used by it 
in conduct of its business was not 
free from local taxation under stat¬ 
ute providing for payment of percent¬ 
age of gross premiums in lieu of oth¬ 
er taxes.—Consolidated Title Securi¬ 
ties Co v. Hopkins, supra. 
ia. Okl—New York Life Ins. Co. v. 
Board of Com’rs of Oklahoma 
County. 9 P.2d 936. 155 Okl. 247, 32 
A.L.R. 1425. 

16. Mich.—Metropolitan Life Ins. 
Co. v. Stoll, 263 N.W. 763, 276 
Mich. 637. 

Exoise tax 

Or.—Title 4k Trust Co. v, Wharton, 
114 P.2d 140. 166 Or 612. 

Mortgage recordation tax 

Mich.—Metropolitan Life Ins Co. v. 

Stoll. 268 N.W. 763. 276 Mich. 637. 
17« Wis.—State ex rel. Wisconsin 
Compensation Rating and Inspec¬ 
tion Bureau v. City of Milwaukee, 
28 N W*2d 501, 249 Wis. 71. 
Compensation rating and inspec¬ 
tion bureau, which received no pre¬ 
miums and entered into no contracts 
of insurance, was not entitled to ex¬ 
emption from personal property tax 
as an insurance company.— State ex 


rel Wisconsin Compensation Rating 
and Inspection Bureau v City of Mil¬ 
waukee. supra. 

Servicing mortgages 
Where corporation was incorporat¬ 
ed under the insurance law, but never 
Issued any policy and never received 
any insurance premiums but engaged 
only In the business of servicing 
mortgages, investing in and buying 
and selling bonds and mortgages, and 
originating and selling mortgage 
loans, corporation was not exempt 
from franchise taxes based on net 
income for preceding year on ground 
that it was an Insurance company 
which should pay taxes only on pre¬ 
mium receipts, since corporation 
must actually be doing insurance 
business in order to come within the 
exemption.—Mortgage Corporation of 
New York v. Graves, 29 N.Y S.2d 80, 
262 AppDiv. 421. 

18. N.Y —Mortgage Corporation of 
New York v. Graves, supra. 

19. N Y —People v. Coleman, 25 N. 
E 51. 121 N.Y. 542. 

Wis.—State ex rel. Wisconsin Com¬ 
pensation Rating and Inspection 
Bureau v. City of Milwaukee, 28 N. 
W.2d 501, 249 Wis. 71. 

80. Tex—Millers' Mut. Fire Ins. Co. 
v. City of Austin, Civ.App., 210 8. 
W. 825. 

61 C.J. p 437 note 44, 

Subsidiaries 

Under statute in terms exempting 
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banking concerns, insurance corpora¬ 
tions, and subsidiaries of banking 
concerns from payment of franchise 
tax, subsidiaries of insurance corpo¬ 
rations are not exempt—State v. Un¬ 
ion Bldg Corp., 170 So 7, 186 La. 698, 
appeal dismissed Union Bldg. Corp v 
Conway. 67 S.Ct 233, 299 U.S 615, 81 
L.Ed. 380. 

81. Tenn.—Memphis v. Home Ins 
Co, 19 SW. 1042, 91 Tenn 658 
61 C.J p 437 note 45. 

23. Tenn.—Memphis v. Home Ins 
Co, supra. 

23. Pa.—In re Pennsylvania Co for 
Insurances on Lives and Granting 
Annuities, 27 A.2d 57, 345 Pa 130 

24. Miss —Lamar Life Ins. Co v. 
Board of Sup’rs of Hinds County, 
157 So. 239, 171 Miss 141. 

Realty used only for inoome 
Miss.—Lamar Life Ins. Co. v. Board 
of Sup'rs of Hinds County, supra. 

25. Ark.—United Mut. Life Ins Co 
of Indianapolis, Ind., v. State ex 
rel. Attorney General, 108 S.W.2d 
484, 194 Ark. 871. 

Exemption of fraternal insurance so¬ 
cieties see infra 8 295. 

26 . Ohio.—Hospital Service Ass'n of 
Toledo v. Evatt 67 N.E.2d 928, 144 
Ohio St 179—Cleveland Hospital 
Service Ass'n ▼. Ebright, App., 45 
N.B 2d 167, affirmed 49 N,E.2d 929, 
142 Ohio St. 51 

Exemption of hospitals see infra | 
297. 
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and such a corporation has been held to be exempt 
from the payment of any tax or sum for the 
privilege of operating other than as provided in 
the act authorizing its organization. 27 

Title insurance. Where a statute imposing an ex¬ 
cise tax measured by income specifically exempts 
from such tax "insurance companies, interinsurance 
and reciprocal exchanges on which a tax on premi¬ 
um is paid,” a title insurance company is not entitled 
to the exemption where it is not subject to a tax 
on premiums, and the fact that it is properly clas¬ 
sified as an insurance company does not entitle it 
to the exemption. 22 Where a statute so provides, 
a title insurance company is exempt from a gross 
premiums tax, 29 although it may not be entitled 
to an exemption extending to all phases of its 
business. 20 A title insurance company deriving 
income from investments as well as from sale of 
abstracts and title insurance premiums has been 
held not subject to ad valorem tax on personal 
property after payment of taxes on gross premiums 
and on real property. 21 Statutes imposing a tax 
on the privilege of engaging in a general insurance 
business "in lieu of all other taxes” have been con¬ 
strued as not to exempt a foreign corporation doing 
both a general and a title insurance business in the 
state from a special privilege tax imposed on the 
title business. 22 

Insurance policies and proceeds. Under some stat¬ 
utory provisions exemption from taxation is ac¬ 


corded to insurance policies and their proceeds, 22 
but such exemption will not extend to property pur¬ 
chased with the proceeds of an insurance policy. 34 
Under such statutory provisions, where an insured 
dies before the tax listing day, but his beneficiary 
has not received payment of the life policy by that 
date, the beneficiary’s rights are exempt from tax. 36 
Under statutes exempting from taxation contracts 
of insurance and dividends paid thereon or applied 
thereto, where a contract is a divisible insurance 
and annuity contract, the insurance portion is ex¬ 
empt. 32 Where the beneficiary of a life insurance 
policy elects to take payment in stipulated instal¬ 
ments, such instalments are exempt from taxation 
as proceeds of an insurance policy; 37 but, where the 
beneficiary leaves the principal with the insurance 
company and accepts interest thereon, such interest 
is not so exempt. 32 A matured endowment life 
insurance policy, where the principal sum is left 
with the company at interest, has been regarded 
as a policy of life insurance exempt from tax and it 
has been held that it cannot be assessed as an ac¬ 
count bearing interest. 39 

§ 273. Manufacturing Companies, Their 

Property and Products 

a. In general 

b. Inception and duration of exemption 

c. Manufacture of particular commodi¬ 

ties 


87. Ohio.—Cleveland Hospital Serv¬ 
ice Ass'n v. ©bright, supra. 

28. Or.—Title 4b Trust Co. v. Whar¬ 
ton, 114 P.2d 140, 166 Or. 612. 
Legislative intent 
If legislature, in enacting corpora¬ 
tion excise tax law, had Intended to 
extend exemption to all insurance 
companies amenable to provisions of 
Insurance law. It would have so pro¬ 
vided instead of singling out certain 
classes of Insurance companies—Ti¬ 
tle Jb Trust Co. v. Wharton, supra. 

89. Tex—Dallas Title 4k Guaranty 
Co. v. Board of Ins. Com’rs, Civ. 
App., 224 S.W.2d 282, error refused. 

30. Tex—Dallas Title 4b Guaranty 
Co. ▼. Board of Ins. Com'rs, supra. 
Surety business 

Where insurance company did prin¬ 
cipally a title Insurance business but 
some surety business, Its statutory 
exemption from gross premiums tax 
as a title insurance company did not 
exempt it from such taxes on its 
surety bond business.—Delias Title 4b 
Guaranty Co. v. Board of Ins. Com'rs, 
supra. 

81. Minn.—State v. Title Ins. Co. of i 


Minnesota 267 NW. 427, 197 Minn. 
482. 

32. Tenn —Commercial Standard 

Ins. Co. v. Hixson, 133 S.W 2d 493, 
175 Tenn. 239. 

33. U.S—U. S Trust Co. of New 
York v Helvering, 59 S.Ct 692, 307 
U.S. 57, 83 L.Ed 1104. 

Md.—Take v. Take, 183 A. 555, 170 
Md. 75. 

Pa.—Appeal of Haber, Com.PL, 92 
Pittsb Leg J. 265. 

Wash.—In re Smiley's ©state, 216 P. 

2d 212, 35 Wash.2d 863. 

Exemption of life Insurance proceeds 
from inheritance or transfer tax 
see Infra fi 1158. 

34. Kan.—Independence Savings & 
Loan Ass'n v. Sellars, 88 I*.2d 1059, 
149 Kan. 652. 

Los* of exempt oharaoter 
Proceeds of life policy lost their 
tax-exempt character when invested 
in stock of building and loan associ¬ 
ation, notwithstanding stock is as¬ 
sessed against the association under 
statute.—Independence Savings 4b 
Loan Ass’n v. Sellars, supra. 

85. Ohio.—Freiberg ▼. Tax Commis¬ 
sion of Ohio, 44 N.E.2d 476, 70 Ohio 
App. 829. 


36. Ohio—Bowman v. Tax Commis¬ 
sion of Ohio, 20 N.E 2d 916, 135 
Ohio St. 295. 

37. Ohio—Bronson v. Glanders, 77 
N.E.2d 471, 149 Ohio St 57—Ren¬ 
ner v. Rappoport, 17 Ohio Supp 
110 . 

Monthly installments for life 
Where beneficiary of life policies 
elected, as authorized by policies, to 
take maturity values thereof in 
monthly Installments for life with 
stipulation that if he did not live 
long enough to receive minimum of 
two hundred forty monthly install¬ 
ments, payment thereof wcue to con¬ 
tinue to another designated by him, 
and beneficiary surrendered policies 
and received certificates from insur¬ 
ers embodying terms of the election, 
the beneficiary's property rights un¬ 
der the certificates were exempt as 
proceeds of contract of Insurance — 
Bronson V. Glander, 77 N.E.2d 471, 
149 Ohio 8t. 67. 

38. Ohio.—Renner v. Gordon, 107 N. 
E.2d 889, 91 Ohio App. 208, appeal 
dismissed 104 N.B.2d 182, 167 Ohio 
fit 69. 

89. Pa.—Appeal of Haber, Com.Pl., 
98 Plttsb.Leg.J. 266. 
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a. In General 

The purpose of exempting manufacturing companies 
from taxation Is to stimulate the construction and opera¬ 
tion of Induatrlal plants within the state. 

Subject to constitutional limitations, the legisla¬ 
ture has the power to exempt from taxation manu¬ 
factories or manufacturing enterprises. 40 The ex¬ 
emption may be granted by virtue of either consti¬ 
tutional or statutory provision, 41 and the particular 
tax or taxes as to which exemption is granted de¬ 
pend on the terms of the provision granting it. 42 
The purpose of such provisions is to encourage and 


stimulate the construction and operation of indus¬ 
trial plants within the state. 43 In some jurisdictions 
it is only new enterprises which are accorded the 
exemption. 44 In order to be entitled to the exemption 
the manufacturing company must come within the 
terms of the provision granting it, 46 and all the 
material words of the statute will be given their 
intended force and effect. 46 Claimant may satisfy 
any condition attached to the exemption, 47 as for 
example, the utilization of a certain amount of 
capital in the business of manufacturing within the 
state. 48 Where the statute so provides the manu- 


40. SC —Duke Power Co v. Bell, 
152 SB 865, 156 SC 299. 

61 C.J. p 437 note 48. 

41. Fla.—American Can Co v. City 
of Tampa, 14 So 2d 203, 152 Fla. 
798. 

Miss—Board of Sup’rs of Lee Coun¬ 
ty v. Mid-South Mfg. Co., 1 So.2d 
802, 190 Miss 812. 

61 C J. p 437 notes 50-52 

42. N J —Society for Establishing: 
Useful Manufactures v. Martin, 184 
A, 219, 116 N J Law 257 

Taxes not for revenue 

The constitutional amendment, ex¬ 
empting industrial plants manufac¬ 
turing specified products from taxa¬ 
tion for fifteen years, exempts such 
plants from both ad valorem and ex¬ 
cise taxes designed to raise revenue, 
but not from such taxes for inspec¬ 
tion, regulation, and cost of license. 
—American Can Co v. City of Tampa, 
14 So.2d 203, 152 Fla. 798. 

43. Fla —Burnett v American Weld¬ 
ing & Tank Co, 197 So. 458, 148 Fla. 
740—City of Tampa v. Tampa Ship 
Building & Engineering Co, 186 So 
411, 136 Fla. 216. 

Ky —Reeves v. Louisville Gas & 
Electric Co., 160 S W 2d 391, 290 
Ky. 25. 

Mass —Commissioner of Corpora¬ 
tions and Taxation v. Assessors of 
Boston, 71 N.E.2d 874, 321 Mass. 
90 

61 C.J. P 437 note 49. 

Belief of unemployment 

The act for the balancing of agri¬ 
culture with Industry providing for 
exemption from ad valorem taxes of 
new factories and new enterprises 
was designed to relieve unemploy¬ 
ment within the state by encouraging 
and promoting the establishment of 
new industries.—Meador v. Mac- 
Smith Garment Co., 191 So. 129, 188 
Miss. 98. 

44. Miss.—Morris v. Riley, 99 So. 
466, 185 Miss. 1. 

61 C.J. p 437 note 54. 

Baterprlse held to be "new" 

Miss.—Meador v. Mac-Smith Gar¬ 
ment Co., 191 So. 129, 188 Miss 98. 
The test whether factory operated 
on old factory site is entitled to ex¬ 


emption from ad valorem taxes as a 
“new factory” and a “new enterprise*' 
within statute is whether factory is a 
“new factory*’ and a “new enter¬ 
prise” as compared with that which 
was actually operated by the former 
owner, rather than whether the for¬ 
mer owner could have operated the 
same sort of factory or enterprise 
under exemption theretofore granted 
to the former owner—Meador v. 
Mac-Smith Garment Co , supra. 
Permanent and temporary polloles 
contrasted 

The code section providing that 
new enterprises may become exempt 
from ad valorem taxation, except 
state ad valorem taxation, and 
amendments thereto, were Intended 
to express permanent policy of the 
state, while “Balance Agriculture 
with Industry” statute, granting ex¬ 
emption to new enterprises from all 
ad valorem taxes for five years, was 
intended to express only a temporary 
policy, and legislature intended that 
the temporary exemption should ex¬ 
tend to corporations chartered and 
organized during the five-year period 
under any other statutes, and that 
after such statute expired by limita¬ 
tion, the code section and amend¬ 
ments should control.—Board of 
Sup’rs of Lee County v Mid-South 
Mfg Co, 1 So 2d 802, 190 Miss. 812. 

45 . La—State ex rel. International 
Harvester Co. v. Board of Asses¬ 
sors for Parish of Orleans, 160 So 
793, 181 La. 1007. 

Miss.—Board of Sup’rs of Lee Coun¬ 
ty v. Mid-South Mfg. Co, 1 So.2d 
802, 190 Miss 812. 

61 CJ. p 437 note SO [a], p 444 note 
84. 

Additions to existing plants 

Constitutional provision was held 
not to contemplate mere additions 
to existing plants.—Burnett v. Amer¬ 
ican Welding & Tank Co., 197 So. 458, 
143 Fla. 740. 
legislative Intent 

Statutes providing for tax exemp¬ 
tion of new factories making cotton 
goods, woolen mills, knitting fac¬ 
tories, and factories for making gar¬ 
ments, silk goods or silk products 
manifest a legislative intent to clas- 

517 


slfy garment factories as a separate 
and distinct enterprise from those 
for making cotton goods, woolen 
mills, and the like—Meador v Mac- 
Smith Garment Co, 191 So. 129, 188 
Miss. 98. 

46. Ala.— 1 Touart v. American Cy- 
anamid Co., 35 So.2d 484, 250 Ala. 
551. 

Fla.—Burnett v. American Welding 
& Tank Co., 197 So 458, 143 Fla. 
740. 

61 C.J. p 439 note 97. 

Development of eleotrlcity 

Under constitutional provisions ex¬ 
empting from local taxation building, 
equipping, establishing, or enlarging 
plants for production or development 
of electricity, the word “develop” has 
been treated as synonymous with 
"produce,” and such a provision does 
not refer to the mere distribution of 
electricity generated by others or to a 
reduction in voltage of electricity 
originating outside the state—For¬ 
rester, for Use of Walker County v. 
North Georgia Electric Membership 
Corp., 19 S E 2d 168, 66 Ga.App. 779. 
Particular words 

(1) The word “established” means 
put into condition to be engaged pri¬ 
marily in the manufacture of the des¬ 
ignated articles—Burnett v. Ameri¬ 
can Welding & Tank Co, 197 So 458, 
143 Fla. 740. 

(2) The term “engaged primarily” 
means engaged chiefly or predomi¬ 
nantly—Burnett v. American Weld¬ 
ing & Tank Co., supra. 

Usual meaning of words 
Words in statutory provision defin¬ 
ing manufacturing corporations for 
purpose of exemption must be given 
their usual and ordinary meaning — 
Commissioner of Corporations and 
Taxation v. Assessors of Boston, 71 
N.E.2d 874, 321 Mass. 90. 

47- N.J.—Hardin v. Morgan, 57 A. 

155, 70 N.J.Law 484. 

61 C J. p 438 note 64. 

48. N.T.—People ex rel. Standard 
Oil Co. of New York v Saxe, 166 
N.T.S. 887, 179 App Div. 721, af¬ 
firmed 118 NE. 1075, 222 NY 545 
61 C.J. P 438 note 65. 
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factoring, operations must be carried on within the 
stated 9 so that a corporation, even though or¬ 
ganised in the state, is not entitled tp the exemption 
where its manufacturing operations are carried on 
outside the state, 60 

A constitutional amendment exempting industrial 
plants manufacturing specified products from taxa¬ 
tion should be so construed as to effectuate the 
intent of the people in adopting it 61 Statutes con- 
fering an exemption should be fairly construed 
and reasonably applied to effectuate the legislative 
intent to promote the general welfare by encourage¬ 
ment of new industries and expansion of those in 
existence. 6 * It has been held that statutes exempt¬ 
ing manufacturing companies are to be strictly con¬ 
strued! 68 and are not to be extended in their mean¬ 
ing by mere implication, 64 although effect will be 
given to a charter provision that the courts must 
construe tax exemptions most favorably to the 
exempted company. 66 

Industrial enterprise. Under some provisions 
an industrial enterprise is entitled to a tax exemp¬ 
tion, 66 and the matter of recommending the exemp¬ 
tion for a new industry rests within the sound dis¬ 
cretion of the members of an administrative 
board. 67 A contract of exemption made by the 
executive under a constitutional provision authoriz¬ 
ing exemption for a limited period to new industries 
can grant no greater exemption than that authorized 
by the constitution, 66 and the exemption must be 


84 CLJ.jS, 

not only within the terms of the contract but^also 
within the constitutional authorization. 69 The pur¬ 
pose of such a.constitutional provision is to encour¬ 
age new industry and to increase the taxi revenues 
of the state after expiration of the exemption pe¬ 
riod. 60 §uch a provision applies only to the new, 
industry and its buildings and equipment, 61 and is 
not designed to affect the existing status of proper¬ 
ty. 62 

Effect of territory becoming state . The right to 
an exemption accorded by a territorial act of con¬ 
gress is not affected by a change of the territorial 
government to statehood. 68 

Transfer . As is the case generally when an ex¬ 
emption is accorded to property rather than its 
owner, as discussed supra § 236, an exemption from 
taxation of manufactories attaches to, and passes 
with, the specific property as an appurtenance there¬ 
to. 64 

b. Inception and Duration of Exemption 

An exemption from taxation accorded a manufacturer 
ordinarily begins on the erection of the factory and the 
establishment of the business and continues throughout 
their existence unless sooner terminated. 

Although some statutes have been construed to 
entitle a company to the exemption while its factory 
is in the process of construction, 66 a grant of ex¬ 
emption of this kind ordinarily attaches on the 
erection of the factory or the establishment of 
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41 N.J.—Halsey Electric Generator 
Co v. State Board of Assessors, 65 
A. 837. 74 N J.Law 321. 

61 C.J. p 438 note €6, p 443 note 28 
Cal. 

50. , N.J.—Standard Under-Ground 

Cable Co. v. Attorney General, 19 
A. 733. 46 N.J.Law 270—State v. 
American Glucose Co., 5 A. 803, 43 
N. J Eq. 280 

51. Fla.—American Can Co. v. City 
of Tampa, 14 So.2d 203, 152 Fla. 
798 

52. Mass—Assessors of Boston v. 
Commissioner of Corporations and 
Taxation, 84 N.B.2d 129, 823 Mass. 
730 

5& Ky.—City of Henderson v. 
George Delker Co., 235 S.W. 732, 
1^3 Ky 248 
61 C.J. p 439 note 85. 

54. Ky.—-City of Henderson v. 
George Delker Co., auprsr—City of 
Lexington v. Lexington, 235 S.W. 
rSl, 123 Ky* 107. y 

55* M.J.—Society for Establishing 
Useful Manufactures v. Martin, 184 
A. 219, 116 K.J.L*W 257. 


56. La—State ex rel. Kohler’s Sno- 
wite Laundry Sc Cleaners v. State 
Board of Commerce and Industry, 
17 So 2d 899, 205 La 622. 

57. La—State ex rel. Kohler’s Sno- 
wite Laundry St Cleaners v State 
Board of Commerce and Industry, 
supra 

Complex economic factors 

Issue of whether to grant exemp¬ 
tion is not one of law but Involves 
complex economic factors, and a fore¬ 
cast or prophecy of the extent 1 6 
which an over-all gain In economy, in 
direction of statutory objectives, is 
to be anticipated from the launching 
of a proposed new Industrial unit 
with advantage of tax exemption.— 
Everlasting Development Corp. v. Sol 
Luis Descartes, C. A Puerto Rico, 192 
F.2d 1, certiorari denied 72 S.Ct. 626, 
$48. U.S. 664, 96 LuBd. 769. 

58. La—Mattingly ▼. Vial, 190 So. 
318, 193 La 1. 

6 ft. La—Mattingly v. Vial, supra 
6 ftw La—Mattingly ,v. Vial, supra 
91* La—Mattingly v, Vial, supra 
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Additions 

Under constitutional provision au¬ 
thorizing exemption of any new in¬ 
dustry or additions to any industry 
from taxation, "additions to any In¬ 
dustry’’ means an addition of build¬ 
ings. factories, machinery, equipment 
and the like.—Mattingly v Vial, su¬ 
pra. 

62. La—Mattingly v. Vial, supra 
Bxisting property stays on rolls 
The constitutional provision au¬ 
thorizing exemption of new Industry 
from taxation would not be so inter¬ 
preted that property from which the 
state is and h*a been deriving reve¬ 
nue for years would be taken frqm 
the rolls and thereby defeat the pur¬ 
pose of the exemption.—Mattingly v. 
Vial, supra 

68 . Okl.—State v. Pioneer Mills, 250 
P. 120, 122 Okl. 6. 

64fr AlC-J-Duke iPower Co. v. Bell, 
152 S.E. 865, 166 S.C. 299. 

65. N.JBurlington Distilling Co. 
v. Stats Board of Assessors, 91 A. 
317, 80 N.JLapr 92. affirmed 93 A. 
1684, 87 N.J.L8W 3*6. f 

fil C.J. p 4S7 »9t« 65- 
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the twsincks** within the state.** The exemption 
witt remain effective as long as the factory exists 
and the business continues, 68 unless granted only for 
a limited period,* 8 but is forfeited by the abandon¬ 
ment of the enterprise or the total discontinuance of 
the business. 7 * The resumption of business after 
the reconstruction of the factory, almost completely 
destroyed, is the “commencement of business” with¬ 
in an exemption statute. 71 Under provisions for 
tax exemption of new factories and enterprises, the 
fact that assessments on property have been made 
before its purchase for a new enterprise will not 
necessarily preclude exemption if no levy has been 
made when the exemption is granted. 72 

c. Manufacture of Particular Commodities 

Under some constitutional and statutory provisions 
exemption from taxation is accorded to manufacturers 
of designated products, and in order to be entitled to the 
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exemption a claimant must bring himself clearly within 
the terms of the provision granting It. 

In quite a number of states, instead of according 
an exemption from taxation to manufacturing cor¬ 
porations generally, this privilege is accorded to 
manufacturing companies engaged in particular 
lines of business, such as companies which are en¬ 
gaged in manufacturing furniture and other ar¬ 
ticles of wood, 78 chemicals, 74 cream or cheese, 75 
electrical equipment, 76 garments, 77 ice, 78 paper and 
stationery, 78 machinery and agricultural imple¬ 
ments, 80 flour, 81 cotton products, 82 textile fabrics, 88 
shoes and leather products, 84 or steel vessels, 85 or 
engaged in printing, 86 or in refining of sugar and 
oils. 87 

Produce of the state and products of the soil. Un¬ 
der some statutory and constitutional provisions ex¬ 
emption may be granted to a manufacturer making 
articles from the “produce of the state.” 88 Under 
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66 . N.J.—Norton Naval Const. 4b 
Ship Bldg. Co. v Board of Asses¬ 
sors. 22 A 352. 53 N J.Law 564. 

61 C J. p 437 note 57 
Establishment of plant 

Under constitutional provision 
granting tax exemption for a limited 
period to all industrial plants which 
shall be established in the state, on 
or after July 1. 1929. engaged pri- 
marUy during such period in manu¬ 
facture of designated articles, indus¬ 
trial plant, in order to be “established 
on" July 1, 1929, must have been in 
existence before that date.—Burnett 
v. American Welding 4b Tank Co.. 197 
So. 458. 143 Fla. 740. 

67. N.J.—Norton Naval Const St 
Ship Bldg. Co. v. Board of Asses¬ 
sors, 22 A. 852, 53 N.J.Law 564. 

61 C.J. p 437 note 58. 

68 . La.—Waterbury v. Atlas Steam 
Cordage Co., 7 So. 783, 42 La.Ann. 
723. 

N J.—Norton Naval Const & Ship 
Bldg. Co. v. Board of Assessors, 22 
A. 352, 68 N.J.Law 564. 

69. Fla.—Burnett v. American Weld¬ 
ing & Tank Co, 197 So. 458, 143 
Fla. 740 

61 C.J. p 437 note 60. 

70. N.J.—Edison Phonograph Co. v. 
State Board of Assessors, 25 A. 329, 
55 N.J.Law 56. 

61 C.J. p 438 note 61. 

71. Vt.—ttixford Mfg. Co. v. Town 
of tUghpate, 144 A. 680, 102 Vt. 1. 

72. Pnrtfxass of idle factory 

Miss.—Meador v Mac-Smith Garment 
Co„ 191 So, 129, 188 Miss. 98. 

78. La*—White * Castle Lumber 4b 
Shingle Co/ v. Browne, 12 So. 485, 
45 La.Ann. 4M. 

61 G.J. p 448 note 33. 

74. La.—Shreveport Gas, etc., Co. v. 


Caddo Parish Assessor, 16 So. 650, 
47 La.Ann 65. 

61 C J. p 443 note 24. 

75. Ga — Miller v. Pitts, 177 SB 587, 
179 Ga 789 

Zee cream and related products 

Plant manufacturing, storing, pre¬ 
serving, and selling ice cream and 
related products was within consti¬ 
tutional exemption from taxation for 
five-year period of new "creamery or 
cheese plant” in county where voters 
ratify constitutional amendment.— 
Miller v. Pitts, supra. 

76. Ga —Forrester, for Use of Walk¬ 
er County v North Georgia Elec¬ 
tric Membership Corp, 19 S.E 2d 
158, 66 Ga App 779. 

77. Miss—Meador v. Mac-Smith 
Garment Co, 191 So 129, 188 Miss 
98. 

78. Miss —Morris v. Riley, 99 So 
466, 135 Miss 1. 

79. Miss—rineland Bag Corporation 
v Riley, 107 So 554, 142 Miss. 574 

61 C J p 443 note 26 

80. La—Benedict v. City of New 
Orleans, 11 So 41, 44 La Ann. 793. 

61 C J. p 443 note 27. 

81. La—Atlas Feed Products Co, v. 
New Orleans, 87 So. 631, 113 La. 
611 

61 C J p 443 note 28. 

82. Ga.—Georgia Warehouse Co v 
Jolley, 157 SE 276, 172 Ga. 172. 

61 C.J P 443 note 29. 

83. La.—Waterbury v. Atlas Steam 
Cordage Co, 7 So. 783, 42 La.Ann. 
723. 

61 C.J p 443 note 30. 

84 . La. — Ricks v. Board of Asses¬ 
sors, 10 So. 202, 43 La.Ann. 1075. 

61 C.J. P 444 note 31. 

85. Fla —Burnett v. American Weld¬ 
ing & Tank Co., 197 So. 468, 143 
Fla. 740. 


Includes ships 

Property consisting of warehouses, 
trackage, machinery and equipment, 
erected in 1934, 1935, and 1936, and 
used primarily in the manufacture of 
steel ships, was exempt from taxa¬ 
tion, since the ships were “steel ves¬ 
sels" within meaning of constitution¬ 
al amendment exempting industrial 
plants engaged in the manufacture of 
steel vessels from taxation—City of 
Tampa v. Tampa Ship Building 6 b En¬ 
gineering Co., 186 So. 411, 186 Fla. 
216. 

Not confined to ships 

Metal containers manufactured in 
industrial plant from ninety-eight 
and one-half per cent steel and one 
and one-half per cent tin as contain¬ 
ers for food products were “steel ves¬ 
sels" within constitutional provision 
exempting from taxation industrial 
plants manufacturing steel vessels, 
fabrics and textiles, paper bags, fiber 
board, and crockery, as against con¬ 
tention that steel vessels referred to 
boats.—City of Jacksonville v Con¬ 
tinental Can Co., 151 So. 488, 113 Fla. 
168. 

86 . Ill.—Taylor-Critchfleld Co, v. 

Stuckart, 113 NE 895, 275 Ill 129. 
61 C.J. p 444 note 32. 

67. Fla.—City of Jacksonville v. 
Glidden Co., 169 So. 216, 124 Fla. 
690. 

Turpentine 

Process used by company engaged 
in refining crude turpentine was “re¬ 
fining of oil" within constitutional 
provision exempting from taxation 
industrial plants engaged in refining 
of sugar and oil.—City of Jackson¬ 
ville v. Glidden Co., supra. 

88 * Tenn.—Neuhoff Packing Co. v. 
Sharpe, 240 S.W. 1101, 146 Tenn. 
293. 

61 C:J. p 444 note 93. 
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statutes exempting domestic corporations from ad 
valorem taxes on railroad dfirs where their principal 
business is the manufacture • of "products of the 
soil,” the quoted phrase is not restricted to agricul¬ 
tural products, 89 btit embraces whatever is pro¬ 
duced or grown in the state, or is the yield of the 
state, 90 and the fact that a small percentage of the 
coal used by the corporation originates outside the 
state will not deprive it of the right to such exemp¬ 
tion. 91 

§ 274. - What Constitutes 

Broadly speaking, a corporation claiming exemption 
ae a manufacturer should show that It is engaged in 
processing raw material and producing therefrom a new, 
different, end ueeful product. 
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The words "manufacture,” "manufacturing,” 
"manufacturing establishment,” and correlated ex¬ 
pressions are difficult if not impossible of exact legal 
definition, 92 and may mean different things in dif¬ 
ferent statutes. 98 Broadly speaking, however, 
"manufacture” means to work, as raw or partly 
wrought materials, into forms suitable for use, 94 
and ordinarily it is necessary that a company proc¬ 
ess raw material and produce therefrom a different 
product m order to be entitled to tax exemption as 
a manufacturer. 95 Whether or not particular activ¬ 
ity constitutes manufacturing within the terms of 
the statute depends largely on the circumstances 
surrounding the case. 96 Various activities have 
been held to constitute manufacturing within the 
terms of the exemption statute, 97 such as the 


TAXATION 


99. Tenn — Tennessee Products & 
Chemical Corp v Taylor, 228 S W. 
2d 87, 190 Tenn 130. 

90. Tenn —Tennessee Products St 
Chemical Corp v. Taylor, supra 

Crops, timber, ooal, eto. 

Phrase “products of the soil*' em¬ 
braces crops, timber, coal, iron, mar¬ 
ble, wood, or any other article which 
may be treated as produced or grown 
within the state, from or on the soil, 
or which may be found in the soil — 
Tennessee Products Sc Chemical Corp. 
v. Taylor, supra. 

91. Tenn.—Tennessee Products St 
Chemical Corp. v. Taylor, supra. 

98. Ky.—City of Lexington v Lex¬ 
ington Leader Co, 235 S.W. 31, 193 
Ky. 107. 

Meaning of “manufactured** and re¬ 
lated terms generally see Manu¬ 
factures | 1. 

JTo all-embracing definition 

The word “manufacture,” as em¬ 
ployed in tax statutes, is not suscep¬ 
tible of accurate definition or of a 
definition which Is all-embracing or 
all-exclusive.—Burke v. Stitzel-Well- 
er Distillery, 145 S.W.2d 861, 284 Ky. 
676. 

93. Ky—City of Lexington v. Lex¬ 
ington Leader Co., 235 SW. 31, 193 
Ky. 107. 

94L Ky —Stearns Coal & Lumber Co. 
v. Thomas, 175 S W 2d 605, 295 Ky. 
808-—Burke v. Stitzel-Weller Distil¬ 
lery, 145 S W.2d 861, 284 Ky. 676. 
Fa.— Commonwealth y. Harrisburg 
Gas Co., Com PI., 50 Dauph.Co. 383. 
Adaption to nss 

(1) A process whereby something 
practically unsuitable for any com¬ 
mon use is changed so as to adapt it 
to such use constitutes “manufactur¬ 
ing” within statute exempting manu¬ 
facturing machinery from local taxa¬ 
tion.—City of Louisville ex rel. v. 
Howard, 208 &W.2d 522. 806 Ky. 687. 

(2) The word “manufacturing," 
within statute exempting corpora¬ 


tions engaged in manufacturing from 
local taxation on their machinery, 
denotes the process of transforming 
raw or finished materials by hand or 
machinery and, through human skill 
and knowledge, Into something pos¬ 
sessing & new nature and name and 
adapted to a new use —Commission¬ 
er of Corporations and Taxation v. 
Assessors of Boston, 71 NIB 2d 874, 
321 Mass. 90. 

A “manufacturing corporation," 
within meaning of statutes exempt¬ 
ing machinery of “manufacturing 
corporations’’ from local taxation and 
imposing instead a corporate fran¬ 
chise tax, is one which, by hand, ma¬ 
chinery, or other agency, makes 
wares or other products from raw or 
partly raw materials into suitable 
forms for use —Assessors of Boston 
v Commissioner of Corporations and 
Taxation, 84 N.E 2d 129, 323 Mass. 
730. 

9B. Ky—Hughes & Co v. City of 
Lexington, 277 S.W. 981, 211 Ky. 
596 

61 C J p 439 note 98. 

A new, different, and useful article 

of commerce must be produced in or¬ 
der to constitute “manufacture “— 
Middletown Iron St Steel Co. v. Evatt, 
6 Ohio Supp 190, reversed on other 
grounds 38 N.E.2d 585, 139 Ohio St. 
113, 426. 

96. Ky.—Stearns Coal & Lumber Co. 
v. Thomas, 175 S.W 2d 606, 295 Ky. 
808—Burke v. Stltzel-Weller Dis¬ 
tillery, 145 S W.2d 861, 284 Ky. 676. 

61 C J p 439 note 96. 

97. Ala.—Touart v. American Cy- 
anamid Co., S5 So,2d 484, 250 Ala. 
551. 

NJ.—Wilentz v. Society for Estab¬ 
lishing Useful Manufactures, 190 
A 79, 118 N.J.Law 20, affirmed 1 
A.2d 880, 121 N-J.Law 197. 

61 C.J. p 440 not* 2. 

Said entitled to exemption 

(1) Corporation, having its entire 
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capital Invested in state plant, at 
which it mixes cement, stone, gravel, 
sand and water to produce concrete, 
which is delivered in its plastic state 
to places of consumption —Passaic 
Transit Concrete Co. v. Martin, 19 
A 2d 681, 19 N J.Misc. 869. 

(2) Corporation engaged in import¬ 
ing raw coffee beans, and in roasting, 
grinding, and packaging of coffee for 
human consumption; corporation en¬ 
gaged in scouring of wool in order to 
remove foreign matter therefrom so 
that others could convert the wool 
into cloth, rugs, or some other finish¬ 
ed product; corporation making soft 
drinks; corporation producing layer 
cards, paper separators, and em¬ 
bossed paper for confectioneries, pan¬ 
eled cards for wedding invitations, 
calling cards, and greeting cards, and 
paper pads with cheese cloth binding; 
corporation which extracted fruit 
juices, shredded orange and lemon 
peels, and produced fruit syrups; 
corporation which imported plate 
glass from another state, and made 
mirrors, cut, shaped, and polished 
glass according to specifications, 
ground edges of glass, and set glass 
in wooden or metal frames for win¬ 
dows and showcases; and corpora¬ 
tion which made veneer from logs.— 
Commissioner of Corporations and 
Taxation v. Board of Assessors of 
Boston, 84 NE.2d 631, 824 Mass. 32. 

(3) The production of bread and 
pastry and the preparation and can¬ 
ning of Jams, Jellies, and similar ar¬ 
ticles by a large chain store organiza¬ 
tion.—Commissioner of Corporations 
and Taxation v. Assessors of Boston, 
71 N.B.2d 874, 821 Mass. 90. 

(4) Where raw material is process¬ 
ed at a plant and converted into fin¬ 
ished product or is so completed that 
in ordinary course of business of con¬ 
cern, it is ready to be put on open 
market for sale to any person wish¬ 
ing to buy it —Alcoa Min. Co, ▼. 
Dickerson, Ky., 242 S.W.2d 744. 
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generation of electricity,** meat packing,•• milling, 1 
and some phases of printing;* while other activities 
have been held not to constitute manufacturing, 3 
such as certain phases of printing. 4 The actual 
work being carried on by a corporation, 6 and not 
the power conferred by its charter, 6 determines 
whether it is engaged in manufacturing. 

Unless otherwise provided by the statute, an ex¬ 
emption accorded to the property of persons en¬ 
gaged in manufacturing generally is not confined to 
instances where raw materials of the state alone 
are used in the manufacture, 7 and the exemption 
has been held to apply even though the goods 
manufactured are intended for the consumption of 


the manufacturer,* and, under some statutes, even 
though manufacturing is but incidental to the main 
business of the taxpayer.* Where the statute is 
silent a9 to such matter, it is unnecessary for a 
corporation to be wholly 10 or even principally 11 en¬ 
gaged in manufacture in order to be entitled to 
exemption, and it is sufficient if a substantial part 
of its operations consists of manufacturing; 1 * but, 
under a statute extending such exemption to a man¬ 
ufacturing corporation, no exemption is conferred 
on what is essentially a nonmanufacturing cor¬ 
poration even though it does some manufacturing. 13 
On the other hand, the fact that the manufacturing 
end of a corporation's business is far less profitable 


08. Ky.—City of Louisville ex rel v 
Howard, 208 S W.2d 522, 806 Ky. 
687. 

99. Mass—Commissioner of Corpo¬ 
rations and Taxation v Assessors 
of Boston, 71 N.E 2d 874, 321 Mass 
90 

1. Killing' ore 

Ky—Alcoa Min. Co. v. Dickerson, 242 
SW.2d 744 
Sawmill 

Ky—^Stearns Coal & Lumber Co v 
Thomas. 175 S W 2d 506, 295 Ky 
808 

2. Printing books 

The printing of books and pamph¬ 
lets, but not the printing of newspa¬ 
pers, constitutes manufacturing — 
Commissioner of Corporations and 
Taxation v. Assessors of Boston, 71 
N E 2d 874, 821 Mass 90 
Stapling, sewing and binding printed 
sheet* 

Corporation which cut printed 
sheets and stapled, sewed, stitched, 
or bound them together to form 
pamphlets, books, and magazines, 
was a manufacturing corporation — 
Assessors of Boston v. Commissioner 
of Corporations and Taxation, 84 N E 
2d 129, 328 Mass. 730. 

3. Miss —Ho 11 an dale Ice Co. v. 
Board of Sup'rs, Washington Coun¬ 
ty, 157 So. 689, 171 Miss. 515. 

61 C J. p 440 note 3. 

Particular activities 

Corporations engaged in supplying 
water, mining coal, cutting and stor¬ 
ing ice, quarrying stone, publishing 
a newspaper, and maintaining a tele¬ 
phone system are not manufacturing 
corporations, but a corporation en¬ 
gaged in canning corn and peas is a 
manufacturing corporation —Asses¬ 
sors of Boston v. Commissioner of 
Corporations and Taxation, 84 NE 
2d 129. 323 Mass. 730. 

4. Printing newspapers Is not manu¬ 
facturing within the meaning of tax 
exemption statutes —Commissioner 
of Corporations and Taxation v. As¬ 
sessors of Boston# 71 N.E.2d 874, 321 
Mass. 90, 


5 . N J.—Norton Naval Const & Ship 
Bldg. Co. v. Board of Assessors, 2f2 
A 352, 53 N J Law 564, 

61 C J p 439 note 99 

6 . Ill.—Dolese & Shepard Co v 
O’Connell, 100 NE 235, 257 Ill. 43 

61 C J p 439 note 1 

7. Ky—Illinois Cent R. Co v City 
of Paducah, 14 S W 2d 172, 228 Ky 
G5 

8 . Ky —Illinois Cent. R. Co. v. City 
of Paducah, supra. 

61 C J p 438 note 77 | 

9. Ky—Illinois Cent R. Co T City 
of Paducah, supra 

10. Mass —Assessors of Boston v 
Commissioner of Corporations and 
Taxation, 84 N E 2d 129, 323 Mass 
730 

11. Mass —Commissioner of Corpo¬ 
rations and Taxation v. Assessors 
of Boston, 71 NE 2d 874, 321 Mass 
90. 

Important part of business 

Where manufacturing part of cor¬ 
poration's business has been devel¬ 
oped and maintained as an important 
and material branch of its business, 
when considered with entire busi¬ 
ness conducted, corporation is a 
“manufacturing corporation."—As¬ 
sessor of Boston v. Commissioner of 
Corporations and Taxation, 84 NE.2d 
129, 323 Mass. 780 

Making loe cream and cheese a ma¬ 
terial part of lyudaess 

Corporation which homogenized 
and pasteurized large quantities of 
milk, and made chocolate milk, ice 
cream mix, buttermilk, cheese, and 
butter, was a "manufacturing corpo¬ 
ration" within meaning of statutes 
exempting machinery of "manufac¬ 
turing corporations" from local taxa¬ 
tion and imposing instead a corporate 
franchise tax, even though pasteur¬ 
ization and homogenization of milk 
gave rise to corporation's principal 
source of revenue, and even though 
such processes are deemed not to 
constitute manufacturing—Asses¬ 
sors of Boston v. Commissioner of 
Corporations and Taxation, supra. 
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12. Mass—Commissioner of Corpo¬ 
rations and Taxation v Assessors 
of Boston, 71 NE2d 874, 321 Mass. 
90 

"Substantial” explained 

(1) Corporations whose manufac¬ 
turing operations are substantial, 
whether viewed with respect to finan¬ 
cial receipts they bring to the corpo¬ 
ration, or the proportion of the entire 
corporate income that they comprise, 
or the percentage of the entire capi¬ 
tal which is invested in them, or the 
number of persons employed in them 
as compared with the total number of 
employees of the corporation, or the 
ratio to the entire business activities 
of the corporation, must be regarded 
as ‘‘manufacturing corporations" 
within statute exempting such corpo¬ 
rations from local taxation on their 
machinery.—Commissioner of Corpo¬ 
rations and Taxation v. Assessors of 
Boston, supra. 

(2) Where large proportion of cap¬ 
ital of foreign corporation engaged in 
importing and blending tea was In¬ 
vested in production of tea bags as 
receptacles for its tea, and a large 
part of its operative cost was in¬ 
curred In such operations, manufac¬ 
ture of tea bags entitled corporation 
to be classified as a manufacturing 
corporation —Commissioner of Cor¬ 
porations and Taxation v. Board of 
Assessors of Boston, 84 N.E.2d 531, 
324 Mass. 32. 

13. Mass —Assessors of Boston ▼. 
Commissioner of Corporations and 
Taxation, 84 N.E 2d 129, 323 Mass 
730. 

Trivial amount 

A corporation which in the conduct 
of its business manufactures to a 
trivial extent something used in aid 
of business which is essentially of a 
nonmanufacturing character would 
not be within statute exempting cor¬ 
porations "engaged in manufactur¬ 
ing" from local taxation on their ma¬ 
chinery-commissioner of Corpora¬ 
tions and Taxation v. Assessors of 
Boston, 71 NE.2d 874, 821 Mass. 90 
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than its nonmanufacturing end is not decisive in 
determining whether or not it is entitled to exemp¬ 
tion as a manufacturing corporation. 14 Some of the 
statutes confer the exemption only on companies en¬ 
gaged wholly or exclusively in manufacture within 
the state, in which case a company engaged sub¬ 
stantially in business other than manufacturing 
is not within the exemption, 16 although the business 
of the corporation other than that of manufacture 
is interstate commerce, 16 except that a company 
engaged in business outside its corporate powers, 
in connection with, and incidental to, its manufac¬ 
turing business, does not cease to be “wholly en¬ 
gaged” in the business of manufacture. 17 

Under some of the statutes the company, in or¬ 
der to be entitled to the exemption, must be actually 
engaged in manufacturing. 18 A corporation which 
owns and controls the stock of another corporation 
so engaged is not entitled to the exemption ; 12 and 
a corporation which owns patents and licenses other 
companies, in which it is a stockholder, to use them 
in manufacturing is not a manufacturing corpora¬ 
tion within the exemption laws, 20 and neither is 
a company engaged exclusively in purchasing raw 
materials and paying others to convert such ma¬ 
terials into manufactured products, 21 nor a company 
engaged in marketing products manufactured by 
others. 22 An owner of property who is not engaged 
in manufacturing is not entitled to the exemption 
simply because the property is leased to another 
who is engaged in such business, 22 nor is a cor¬ 
poration so engaged as to be entitled to the exemp¬ 
tion simply because it has leased a place within the 


84 0.,J.p. 

state in which to carry on its n^mufacturjng busi¬ 
ness, where no>$ttch business is actually carried 
on. 24 Mere incorporation for the purpose of con¬ 
ducting manufacturing operations will not entitle 
a corporation to tax exemption unless its capital is 
actually employed therein and the articles produced 
are sold in commerce. 16 

Exemption from utilities tax. Under a statute 
providing that no tax is imposed on the sale of 
electric current or gas for use in manufacturing, 
processing, mining, or refining, the making of dairy 
products such as cottage cheese, condensed milk, 
ice cream and butter constitutes “manufacturing” so 
a9 to exempt electricity or gas used in connection 
therewith, 26 and the preparation of raw milk by 
pasteurization for retail or wholesale distribution 
constitutes “processing" within the meaning of the 
statute. 27 Use of electrical current or gas in light¬ 
ing or ventilating a manufacturing plant and its 
rest rooms and offices reasonably required for the 
operation of the manufacturing facilities is exempt 
from the tax, 28 but not the use of water, 22 and use 
of gas and electricity for the sale and distribution 
of products does not constitute their use in manu¬ 
facturing operations so as to warrant exemption. 80 
In order to secure exemption under such provisions 
it has been deemed essential that separate meters 
measure the exempt and nonexempt uses of the 
utilities. 81 

§ 275. - Property Exempt 

The property entitled to exemption ae used by manu¬ 
facturing corporations dependa on the terme of the atat- 


14 Maas.—-Assessors of Boston t. 
Commissioner of Corporations and 
Taxation. 84 N.B.2d 129, 823 Mass. 
780. 

18. N.Y.—People v. Roberta, BO N.BL 
58. 155 N Y. 408, 41 L.R.A. 228. 

61 C.J. p 489 notes 80, 81. 

Burden of proof 

If any part of capital of manufac¬ 
turing company is not primarily em¬ 
ployed In a manufacturing business, 
the burden is on the commonwealth 
seeking to tax it to show what part 
is not so employed.—Commonwealth 
v. Curtis Pub. Co,. 192 4 876, 826 Pa. 
539—Commonwealth v. Filbert Pav¬ 
ing A Construction Co., 78 A, 104, 229 
Pa. 281—Commonwealth v. Harris¬ 
burg Qas Co., Com P1 M 50 Dauph.Co. 
888—61 C.J. p 439 note 80 ta]. 

Si* N.Y.—People v. Roberts, 52 N.E. 
1104. 158 N.Y. 168. 

17. N.Y.—People v. Campbell, 38 N. 
EL 990. 144 N.Y. 166. 

18. N.J.—Chemicals A pharmaceuti¬ 

cals v. Martin, 15 A.2d 278, 18 N J. 
Misc. 580 t 

01 C.J. p 488 note 88. 


19. Ky.—Ayer A Lord Tie Co. v. 
Commonwealth, 271 8.W. 698, 208 
Ky. 606. 

61 C.J. p 438 note 69 . 

Ownership of all stock held insuffi¬ 
cient 

N.J.—Chemicals A Pharmaceuticals 
v. Martin, 15 A.2d 278, 18 N.JsMisc. 
580. 

90. N.Y.—People v. Campbell, 34 N. 
Y.S 718, 88 Hun 680, reversed on 
other grounds It N.SL 177, 148 N. 
Y. 759. 

8L Pa.—Commonwealth ▼. Wil¬ 
liamsport Rail Co H 96 A. 796, 260 
Pa. 696. 

99. N.Y.—People ex reL Standard 
Oil Co. of New York v. Saxe, 166 
N.Y.S. 887, 179 App Dlv. 721, af¬ 
firmed 118 N.E 1075, 221 N.Y. 546. 

93, La.—State v. Board of Asses¬ 
sors, 16 So. 884, 46 La.Anm 859, 

61 C.J. p 438 note 7$, 

L andlor d status 

• A corporation, which leased oil re¬ 
finery building owned by it to operat¬ 
ing corporation, which is controlled 

522 


by lessor and Its president, stored 
crude oil on premises, and did no ac¬ 
tual refining thereon, was, by virtue 
of its landlord's status, not a manu¬ 
facturing company.—Middlesex Re¬ 
fining Co. v. Martin, 19 A.2d 80, 19 
NJ.Misc. 294. 

94. N.J.—Halsey Electric Generator 
Co. v. State Board of Assessors, 65 
A. 887, 74 N.J Law 821. 

96* Ohio.—-Middletown Iron A Steel 
Co. v. Bvatt, 6 Ohio Supp. 190, re¬ 
versed on other grounds 88 N.EL2d 
686, 189 Ohio St. 118, 426. 

26. Ky.—Reeves v. Fenley’s Model 
Dairy, 285 S.W.8d 995, 814 Ky. 880. 

27. Ky.—Reeves v. Fenley*s Model 
Dairy, supra. 

28. Ky.—Reeves r. Fenley’s Model 
Dairy, supra. 

99. Ky.—Reeves r. Fenley's Model 
Dairy, supra. 

3a Ry.—Reeves v. Fenley’s Model 
Daij-y, supra, , 

3L Ky.—Reeves v. Fenley’s Model 
Dairy, supra. 
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utcf, but generally apeaktng machinery and other prop¬ 
erty uee<l In the actual proceea of manufacture la ex¬ 
empt. 

The property entitled to exemption accorded man¬ 
ufacturing companies depends on the terms of the 
statute, 32 although an exemption from taxation 
granted to manufacturing corporations will include 
generally the plant, 33 and all such other property 
as is necessary to enable the company to carry on 
its proper business, 34 but not property which is used 
for a distinct line or branch of business, not com¬ 
ing under the description of manufacturing, 35 or a 
tract of real estate owned by the taxpayer prior to 
beginning the operation of his industry and pre¬ 
viously assessed, 36 or transitory articles of mer¬ 
chandise temporarily on the premises, 37 or a stock 
of goods carried as an incident to the general 
business of the company. 38 An exemption of ma¬ 
chinery or property “employed” or “actually used” 
in manufacturing will be strictly limited to such 
machinery or property as is really devoted to the 
purposes mentioned and necessary thereto, 39 and, 
where only the plant is accorded exemption, 40 it 
does not include either the raw materials going into 


the manufacture, 41 of the finished product, 42 or 
anything not an essential part of the plant used 
directly in its operation. 48 

Under some of the statutes the products must be 
in the course of manufacture in order to be en¬ 
titled to the exemption, 44 and, where it is manu¬ 
factured articles which are accorded the exemp¬ 
tion, they are not exempt as articles of commerce, 
after they have left the hands of the manufac¬ 
turer, 46 and the exemption does not apply to raw 
materials in the hands of the manufacturer intended 
to be manufactured into the finished product. 46 
Where raw materials actually m the hands of a 
manufacturer for the purpose of manufacture are 
exempt from taxation, the test of whether particular 
materials are within the exemption is whether the 
result to be accomplished at the factory is their 
manufacture into a finished product fit and suitable 
for the open market, 47 but the term “raw material” 
has no all-inclusive definition. 48 An exemption ac¬ 
corded to manufacturing machinery includes ma¬ 
chines used by one operating a scrapyard to cut iron 
into scrap, 49 the substations and transformers of an 


32. N.Y.—People ex rel. General 
Chemical Co. v. Cantor. 172 N Y S 
582, 105 Mlsc. 62. affirmed 176 N.Y. 
S. 916, 188 AppDiv 959. affirmed 
126 NE 919. 228 NY. 606 

61 C J. p 442 note 5. 

Personalty 

Provision of charter of Society for 
Establishing: Useful Manufactures 
that taxes laid as assessment shall 
not extend directly or indirectly to 
moneys, goods, or chattels whether 
in possession or action, or to profits 
of such society, is not ambiguous, but 
specifically excludes tax on society's 
personalty for any use —Society for 
Establishing Useful Manufactures v. 
Martin, 184 A. 219, 116 N.J Law 257. 

33. La.—Victoria Lumber Co. v. 
Rives, 40 So. 882, 115 La. 996. 

61 C J. p 442 note 6 . 

34. La.—State v. Board of Assessors, 
6 So. 837, 41 La.Ann. 534. 

61 C.J. p 442 note 7. 

Operation of shipyard 

Exemption from ad valorem taxa¬ 
tion granted by board of supervisors 
of county to shipbuilding company 
under the Balance Agriculture with 
Industry Act included property ac¬ 
quired before expiration of five-year 
period of sxemption by company 
thereafter In expansion of shipbuild¬ 
ing Industry, and used in, and neces¬ 
sary to, operation of the industry.— 
Ingalls Shipbuilding Corp. v. Board 
of Spp’rs of Jackson County, 12 So. 
2d 521, 194 Miss. 299. 

39. Miss.—Adams v. Tombigbee 

Mills, 29 So. 470, 78 Miss. 676. 

61 C.J. p 442 nots 8 . 


38. La—Mattingly v. Vial, 190 So. 
313, 193 La. 1 

37. La—Mattingly v. Vial, supra. 

38. La—Smith v Board of Asses¬ 
sors, 10 So 387, 44 La.Ann 91. 

61 C.J p 442 note 9. 

39. Ga—Georgia Warehouse Co v. 
Jolley, 157 SB 276, 172 Ga 172. 

61 C.J p 442 note 10. 

40. Miss—Adams County v. Nation¬ 
al Box Co, 88 So 168, 125 Miss. 
598. 

61 C J p 442 note 11. 

41. Miss—Adams Co. v. National 
Box Co , supra 

42. Miss—Adams Co v. National 
Box Co , supra. 

43. La—Martin v. New Orleans, 38 
La Ann 397, 68 Am R 194 

61 C J. p 442 note 14 

44. Ky —Ayer & Lord Tie Co. v 
Commonwealth, 271 S W. 693, 208 
Ky 606. 

61 C J. p 442 note 15 

45. Tenn.—Morgan & Hamilton Co 
v. City of Nashville, 270 SW 75, 
151 Tenn. 382 

61 C J p 442 note 17. 

48. Tenn.—Morgan & Hamilton Co. 

v. City of Nashville, supra. 

61 C.J. p 442 note 18. 

47. Ky—Stearns Coal & Lumber Co. 
v Thomas, 176 S W.2d 505, 295 Ky. 
808. 

61 C.J. p 442 note 20. 

Xitunber 

(1) Generally, lumber in its early 
stages is regarded as a ‘'manufactur¬ 
ed article/* within meaning of stat¬ 
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ute exempting from taxation ma¬ 
chinery of manufactures and raw ma¬ 
terial on hand for purpose of manu¬ 
facture. Accordingly, rough lumber 
made from logs and held for drying 
and sale, a great portion of which 
was converted into different kinds of 
dressed lumber, is not exempt from 
taxation; nor is dressed lumber so 
exempt—Stearns Coal & Lumber Co 
v. Thomas, supra. 

(2) Lumber used for crating com¬ 
pleted manufactured articles is not 
exempt—City of Henderson v 
George Delker Co., 235 S W. 732, 193 
Ky 248—61 CJ. p 442 note 19 [a] 

Untreated railroad ties, which, be¬ 
fore they were salable, required a 
year of seasoning, the boring of spike 
holes, adzing, trimming, and brand¬ 
ing, and then treatment with creo¬ 
sote and other chemicals at an ex¬ 
tremely high steam pressure, consti¬ 
tute raw material for purpose of 
manufacturing —Todd County v 
Bond Bros., 188 S.W.2d 325, 300 Ky 
224. 

48. Ky.—Stearns Coal & Lumber Co. 

v. Thomas, 175 S.W.2d 505, 295 Ky. 

808. 

Interpreted m commonly understood 

The term "raw material** must be 
Interpreted as it is commonly under¬ 
stood by all mankind and in the sense 
in which It was Used by the legisla¬ 
ture, and the purpose it sought to 
accomplish.—Stearns Coal A Lum¬ 
ber Co. v. Thomas, supra. 

49. Ky.—David J. Joseph Co v City 

of Ashland, 3 S.W.2d 218, 223 Ky 

I 208. 



§§ 275-276 

electrical company , 60 and, generally speaking, what¬ 
ever machinery is necessary to make ready the 
product for the final use for which it is intended ; 61 
but an exemption of "machinery” will not be ex¬ 
tended beyond the machinery itself and the actual 
bases thereof . 62 

§ 276. -Capital and Stock 

Under statutes exempting the capital and capital 
stock of corporations engaged In manufacturing, the 
exemption will be extended only to such companies as 
constitute manufacturers within the contemplation of 
the statute, and only to such property as Is used In 
connection with the manufacturing operations. 

In order to be entitled to exemption of its capital 
and capital stock on the basis of being a manu¬ 
facturing corporation, a company must be a man¬ 
ufacturer within the contemplation of the statute , 63 
organized as a manufacturer , 64 and actually en¬ 
gaged as such , 66 and, under the rule of strict con¬ 
struction, claimant must show itself clearly with¬ 
in the exemption . 66 Under statutes exempting the 
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capital $tock of a manufacturer from taxation and 
defining a manufacturer as one who purchases, re¬ 
ceives, or holds personal property for the purpose 
of adding to the value thereof by any process of 
manufacturing with a view to selling it for a profit, 
the capital stock of manufacturers of personal prop¬ 
erty is exempt , 67 but not that of builders of per¬ 
manent structures . 68 Where the exemption statute 
excepts companies engaged in the brewing of malt 
liquors, or distilling of spirits, and further states 
that, where the taxpayer is within the general lan¬ 
guage of the statute imposing the tax, all exempt¬ 
ing provisions are to be strictly construed against 
exemption, the fact that a manufacturer who does 
brew malt liquor later in the process dealcoholizes 
it will not entitle him to exemption . 60 The capi¬ 
tal stock of a corporation is not taxable to the ex¬ 
tent that its stock holdings in other corporations 
have been taxed . 60 

Where the statute exempts the capital or capital 
stock of a manufacturing company, or capital em- 
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50l Ky.—City of Louisville ex rel. 
v Howard. 208 S.W.2d 522, 806 Ky. 
687. 

51. Ky.—Burke v. Stitzel-Weller 

Distillery, 146 S.W.2d 861, 284 Ky. 
676. 

Bottling machinery 

Under liberal construction of stat¬ 
ute exempting machinery of corpora¬ 
tions engaged in manufacturing from 
local taxation, machinery used in 
bottling whiskey after it was dis¬ 
tilled constituted a part of the “man¬ 
ufacturing** machinery necessary to 
make ready the whiskey for final use 
for which it was intended and was 
exempt from local taxation, since 
whiskey cannot be put on the market 
for use which it was intended until 
it is bottled, notwithstanding in a 
restricted sense of the word "manu¬ 
facture” whiskey Is completely manu¬ 
factured before it is bottled—Burke 
v. fititzel-Weller Distillery, supra. 

52. Ky.—City of Louisville ex rel. 
v. Howard, 208 S.W.2d 522, 306 Ky. 
687. 

Walls, floors, and foundations are 
not included within the statutory ex¬ 
emption of “machinery” from local 
taxation; nor does it extend to man¬ 
ufacturing plant appurtenances, such 
as railroad trestles and sidings.— 
City of Louisville ex reL v. Howard, 
supra. 

58. Pa. —Commonwealth v. McCra- 
dy-Rodgers Co.. 174 A. 395, 316 Fa. 
155 —Commonwealth v. Harrisburg 
Gas Co., 50 Dauph.Co. 388. 
Onteton oo n .tr actor 

Corporation whose charter declared 
it to be organized to contract and car¬ 
ry ou general business as cut-stone 
contractors, including erecting, set¬ 


ting, cutting and carving, and other¬ 
wise “fabricating** stone, was not 
“manufacturing corporation’* exempt 
from capital stock tax —Common¬ 
wealth v Paul W. Bounds Co., 178 
A. 633, 816 Pa. 29. 

“Manufactured article" 

With respect to exemption, "man¬ 
ufactured article” is new and differ¬ 
ent product having distinctive name, 
character, or use.—Commonwealth v. 

I McCrady-Rodgers Co, 174 A. 395, 816 
I Pa. 155. 

Making of ready mixed concrete 

and its sale in plastic form as article 
of commerce was “manufacturing" so 
as to exempt portion of capital of 
corporation employed therein from 
capital stock tax as “capital em¬ 
ployed in manufacturing.”—Com¬ 
monwealth v, McCrady-Rodgers Co, 
supra. 

54. Pa.—Commonwealth v. Paul W. 
Bounds Co., 173 A 633, 316 Pa. 29. 

Implication Insufficient 
In order to be exempt, claimant 
must show from charter, directly 
from language used and not by im¬ 
plication, that it was organized as 
manufacturing corporation.—Com¬ 

monwealth v. Paul W. Bounds Co., 
supra. 

Main purpose expressed in corpo¬ 
rate charter, nof ancillary one, deter¬ 
mines whether corporation is a man¬ 
ufacturing corporation exempt from 
capital stock tax.-—Commonwealth v. 
Paul W. Bounds Co., supra. 

55. Incidental manufacturing 
Where company having right to 

engage in manufacturing under char¬ 
ter engages in incidental manufac¬ 
ture of articles used ifl Its general 
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business which is not manufacturing, 
capital so employed Is not “capital 
employed in manufacturing*' so as to 
be exempt from capital stock tax, 
since articles manufactured are not 
sold as articles of commerce—Com¬ 
monwealth v McCrady-Rodgers Co, 
174 A 396, 316 Pa. 165. 

Mere organization for manufacturing 
Corporation organized as manufac¬ 
turing corporation, but not engaged 
in manufacturing. Is not exempt from 
capital stock tax.—Commonwealth v 
Paul W. Bounds Co., 173 A. 633, 316 
Pa. 29. 

Articles of oommeroe 

With respect to requirement that 
manufactured articles must be sold 
as articles of commerce, sale of ready 
mixed concrete to anyone desiring it, 
by concerns chartered for that pur¬ 
pose, is “sale of article of commerce ” 
—Commonwealth v. McCrady-Rod¬ 
gers Co, 174 A 395, 816 Pa. 165 
58. Pa.—Commonwealth v. McCra¬ 
dy-Rodgers Co., supra—Common¬ 
wealth v. Paul W. Bounds Co., 173 
A. 633, 316 Pa. 29. 

57. Iowa.—In re Koss Const. Co., 
241 N.W. 495, 214 Iowa 125. 

58. Iowa —In rs Koss Const Co., 
supra. 

Pavement 

Corporation engaged in business of 
building permanent concrete pave¬ 
ments was not “manufacturer” ex¬ 
empt from capital stock tax.—In re 
Koss Const Co., supra. 

59. Pa.—Commonwealth v. fitegmal- 
er Brewing Co., 163 A 175, 309 Pa. 
52. 

60. Pa*—Commonwealth v. Stegmal- 
er Brewing Co., supra. 
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ployed in manufacturing, no taxes are payable on 
capital invested in the factory or plant , 61 or on 
such part of the capital as is invested in property 
necessarily a part of the manufacturing business , 62 
or as is represented by the manufactured products 
into which it has temporarily passed , 63 or on pat¬ 
ents under which the business is carried on . 64 The 
exemption does not, however, apply to capital in¬ 
vested in matters not necessarily connected with 
manufacturing , 65 as, for example, parts of its cap¬ 
ital invested in dwelling houses for its employees , 66 
nor in mortgages or the stocks or bonds of other cor¬ 
porations . 67 The exemption usually covers only 
as much of the company’s capital as is invested in 
property actually used in processes of manufac¬ 
ture . 63 If part of the capital is employed m the 
proper business of manufacturing, and part in some 
other line or branch of business, not necessarily 
connected with the main business of the company, 
although more or less incident to it, this does not 
render the entire capital subject to taxation, but 
only that portion of it which is so diverted from 
manufacturing , 69 and under some statutes all of the 
corporation’s capital is exempt if a stated propor¬ 
tion thereof is employed in manufacturing 70 Al¬ 
though the capital stock of the corporation is ex¬ 
empt, the shares of stock in the hands of their re¬ 
spective holders may still be liable to be taxed 71 

§ 277. Mines and Mining Claims and Com¬ 
panies 

A statute exempting mines, mining claims, or mining 
companies from taxation will be strictly construed. 


Some of the states, in order to aid in the develop* 
ment of their mineral resources, have granted ex¬ 
emptions from taxation to mines and mining 
claims , 72 or to companies engaged in mining oper¬ 
ations and their property . 73 Exemptions of this 
character should be strictly construed , 74 and not 
carried beyond the clear import of the constitu¬ 
tional or statutory provisions conferring them . 76 In 
order to claim the benefit of the exemption of a 
mining claim it must appear that the land in ques¬ 
tion is actually valuable,for the minerals which it 
contains , 76 or is worked as a mine . 77 A mining 
claim expressly exempt cannot be indirectly taxed by 
the imposition of a tax on the price paid therefor . 76 
An exemption of a mine or mining claim from tax¬ 
ation does not include the products of the mine , 79 
or corporeal movable property owned and used by a 
lessee in the exercise of his right to explore for 
and produce oil or gas 80 A constitutional pro¬ 
vision prohibiting any additional tax on oil, gas, 
or sulphur leases other than severance taxes on the 
natural resources gives an exemption from taxation 
additional to the exemption provided by a provi¬ 
sion listing particular kinds of property exempted, 
and is not repugnant thereto, so that both provi¬ 
sions may be enforced without any substantial con¬ 
flict . 81 Property necessary to the working of the 
mine but not affixed thereto so as to be a part of the 


61. Pa —Commonwealth v Ameri¬ 
can Cement Co., 62 A. 330, 203 Pa 

208 

€1 C J. p 444 note 36. 

62. Pa.—Commonwealth v Dilworth, 
Porter & Co, 88 A. 933. 242 Pa 
194 

61 C J. p 444 note 37. 

63. La.—Electric Traction Co. v. 
New Orleans, 14 So 231, 45 La. 
Ann. 1476. 

64. N J —American Mutoscope Co v 
State Board of Assessors, 56 A. 369, 
70 N J Law 172. 

61 C.J. p 444 note 39 

66. Pa.—Commonwealth v. New 
York, etc., Co, 23 P&.Dist. 8. 

61 C J. p 444 note 40. 

66. Pa.—Commonwealth v. Westing- 
house Air Brake Co., 24 A. 1111, 
1113, 151 Pa. 276 

61 C J p 444 note 41. 

67. Pa.—Commonwealth v. Lacka¬ 
wanna Iron, etc., Co., 16 A. 133, 129 
Pa. 846. 

61 C.J. p 444 note 42. 


68. Pa.—Commonwealth v Wm. 

Mann Co . 24 A 601, 150 Pa. 64 

61 C.J. p 444 note 43 

69. U.S.—In re Simcox, Inc, D.C N 
Y , 243 F. 479. 

61 C J. p 444 note 44. 

70. N J.—Somers Lumber Co v. 
State Board of Taxes and Assess¬ 
ments, 153 A. 393, 9 N J MIsc 248, 
affirmed 158 A 500, 108 N J Law 
550 

61 C J. p 444 note 45 

71. La—State v Board of Asses¬ 
sors, 18 So. 462, 47 La.Ann 1408. 

Ohio —Scott v. Smith, 2 Ohio N.P., 
N.S., 617. 

72. Idaho.—Salisbury v. Lane, 63 P 
383, 7 Idaho 370. 

61 C.J. p 445 note 48. 

Commutation of tax see supra 9 230. 
Amendment permitting taxation 
Constitutional amendment provid¬ 
ing that the legislature may tax 
mines and mineral resources does 
not exempt from taxation possessory 
rights in mining properties until such 
time as the legislature shall by stat¬ 
ute provide for taxation of such prop¬ 
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erties pursuant to the constitutional 
amendment, and, in the absence of 
such legislation, the possessory 
rights are subject to taxation — 
American Smelting & Refining Co v. 
Whatcom County, 124 P 2d 963, 13 
Wash 2d 295 

73. La—J M Guffey Petroleum Co. 
v. Murrel, 53 So 705, 127 La 466 

61 C J p 445 note 50 

74. Cal—Hart v Plum. 14 Cal 148 
La—J M Guflfev Petroleum Co v. 

Murrel, 53 So 706, 127 La 466 
7B. Mont—Northern Pac Ry Co v. 

Mjelde, 137 P. 386, 48 Mont 287. 

61 C J p 445 note 53. 

76. Colo.—Dyke v. Whyte, 29 P. 128, 
17 Colo. 296. 

77. Colo.—Dyke v. Whyte, supra. 

78. Cal.—State v. Moore, 12 Cal 66. 
6TC.J. p 445 note 56. 

79. Mont.—Hope Min. Co v Kennon, 
3 Mont. 35. 

80. La—Meyers v. Flournoy, 25 So. 
2d 601, 209 La. 812. 

8L La.—Meyers v. Flournoy, supra. 
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mint is not included within the idxemption ; 82 on 
the other hand, such machinery or other property 
so attached to the claim as to cpnstitute a fixture 
is included within the exemption ,* 8 except that in a 
jurisdiction where the history of the exemption in¬ 
dicates an intention to distinguish between a min¬ 
ing claim and mining property , 84 surface improve¬ 
ments , 86 such as the plant and machinery of the 
mine , 86 have been held not to be included within 
the exemption, even though permanently affixed to 
the surface of the mine . 87 A statute exempting 
from any further tax the right to produce oil, gas, 
and other minerals does not exempt from taxation 
royalty interests or other mineral rights owned by 
nonproducers . 88 

§ 278. Railroads 

a. In general 

b. Right of way and other realty 

c. Depots and other structures 

d. Rolling stock and equipment 

e. Branch lines 

f. Sale of railroad lands 

g. Capital and stock 

a. In General 

Exemption of a railroad or Its property from taxa¬ 
tion exists only where expressly conferred by constitu¬ 
tional or statutory provision, and such an exemption is 
subject to the rule of strict construction. 

A railroad or its property is not entitled to an ex¬ 
emption from taxation unless there is an express 
provision therefor , 89 and some statutes provide 


84 C.J.& 

that on taxation of the railroad in some particular 
manner it and its property shall be exempt from 
any further tax or from a particular tax. 9 * An 
exemption of a railroad from general taxation in¬ 
cludes taxes for local, as well as state, purposes . 91 
A statutory or constitutional provision exempting 
the property of railroad companies from taxation 
will be strictly construed and limited to the specific 
railroad or class of railroads intended . 92 If the 
clause of exemption is expressed in general terms, 
it will be held to include the franchise of the com¬ 
pany and its profits, as well as its physical prop¬ 
erty , 93 although not its outside investments, in the 
stock or bonds of other companies or the like . 94 

Where the exemption clause enumerates the prop¬ 
erty of the road which is exempt, without embrac¬ 
ing the franchise, it cannot be said to include the 
franchise of the road within the exemption . 96 In 
some cases, the language of the exempting statutes 
has been held broad enough to include all property 
lawfully owned by the company, whether or not 
used in the operation of its road or for other rail¬ 
road purposes , 96 but the tendency, especially un¬ 
der statutes exempting property “necessary” for 
the purposes of the company, is to restrict the ex¬ 
emption to such property as is actually used or de¬ 
voted to railroad purposes, without which the com¬ 
pany’s business could not be conducted to the full 
measure of its capacity or duty, and to exclude 
property used in other forms of business, or which 
is not a necessary part of the railroad, although 
convenient to its operation . 97 An irrepealable ex¬ 
emption granted to a railroad company extends to 


82. Cal.—Hart v. Plum, 14 Cal. 148. 
61 C.J. P 445 note 68. 

83. Utah.—Mammoth Min. Co. v. 
Juab County, 87 P. 848, 10 Utah 
232. 

61 C J. p 445 note 50. 

84. U.S.—Gold Hill v. Caledonia Sil¬ 
ver Min Co., C.C.Nev., 10 F.Cas. 
No 5.512, 5 Sawy. 675. 

86. U S —Gold Hill v. Caledonia Sil¬ 
ver Min. Co., supra. 

86. U.S —Gold Hill ▼. Caledonia Sil¬ 
ver Min. Co., supra. 

87. U S—Gold Hill v. Caledonia Sil¬ 
ver Min. Co., supra. 

88. La.—Shaw v. Watson, 02 fi[o. 876, 
161 La. 893. 

61 C.J. p 445 note 64. 

89. N.Y.—Syracuse, B. Bt N. Y. R. Co, 
' Van Amburgh, 220 N.Y.S. 10, 222 

App.Div 485. 

61 C.J. p 445 note 67. 

9Q» Cal.—Churchill v. Kellstrom. 286 
F.2d 602, 58 Cal App.2d 84. 

61 C.J. p'441 note 60. 

Partial exemption of franchise tax 
Railroad^ corporations, regardless 


of whether they actually paid a tax 
on intangible assets, were entitled 
to the four-fifths exemption on corpo¬ 
ration franchise taxes granted by 
statute to corporations required by 
law to pay annually a tax on intangi¬ 
ble assets.—Flowers v. Texas Mexi¬ 
can Ry. Co., Tex.Civ.App., 174 S.W. 
2d 70. 

91. W.Va.—Baltimore, etc, R. Co. v. 
Wheeling, 8 W.Va. 872—Baltimore, 
etc., R Co. v. Marshall County, 8 
W.Va. 319. 

Ohsrges in nature of tax 

Franchise payments duo to cities 
from railroad under municipal ordi¬ 
nances were charges in nature bf tax 
within meaning of statute exempting 
from taxation property of railroad 
In hande of receiver.—Williams v. 
Mayor A City Courtdl of Baltimore, 
Md., 58 S.Ct 481, 289 tJ.6. 86, 77 L.Bd. 
1015. 

99. La.—Louisiana A A. Ry. Co. v. 
State Board of Appraisers, 64 So* 
985, 135 La. 69. 

61 C.J. p 445 note;7& 
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Domestic railroads 

Under tax statute, only domestic 
railroads taxable on their gross re¬ 
ceipts within the state are exempt 
from state taxes on their real and 
persona] property.—Levin v Balti¬ 
more & O. R. Co., 17 A.2d 101, 179 
Md 125 

93. Va.—Commonwealth v. Rich¬ 
mond, etc., R Co., 81 Va. 355 

61 C.J. p 446 note 71. 

94. Md.—State v. Baltimore, etc., R. 
Co., 48 Md. 49. 

N.C.—Raleigh, etc., R. Co. v. Wake 
County, 87 N.C. 414. 

96. N.C.—Atlantic, eta, R. Co v. 
Mecklenburg County, 87 N.C. 129. 

61 C.J. p 446 note 78. 

98. Wis.—Milwaukee Electric R, 
etc., Co. v. Milwaukee, 69 N.W. 
796, 95 Wis. 42. 

61 C.J. p 446 note 74. 

97. N.P.^-Minneapolls, etc, R. Co. v. 
Oppegard, 118 NW. 830, 18 N.D. 1. 

61 C.J. p 446 note 7& 
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a lessee of the road where authority for the lease 
of the road is set out in the charter , 98 and the ex¬ 
emption includes improvements and betterments add¬ 
ed by the lessee which under the lease became prop¬ 
erty of the lessor ; 99 the exemption in such a case 
does not extend, however, to property added by the 
lessee, which does not constitute a mere betterment 
or improvement of the original property and which 
does not add anything to the property of the road 
furnishing the income thereof . 1 

A railroad does not become entitled to an ex¬ 
emption until performance by it of any conditions 
attached . 2 Thus, the exemption does not attach 
until performance of the conditions where it is 
provided that a railroad shall be exempt from 
taxation on the completion of its road or a cer¬ 
tain portion of it , 8 a railroad being completed, in 
such case, from the date of the regular operation 
of its trains , 4 or when the bed and tracks are put 
in reasonably safe condition therefor . 5 An exemp¬ 
tion from taxation for a particular year and there¬ 
after does not apply to taxes, a lien for which takes 
effect before the first of such year, even though 
the tax need not be finally computed or paid until 
after such time . 8 

Land taken for a public purpose by a public serv¬ 
ice corporation, such as a railroad, which has the 
right to take it by eminent domain, has been held 
exempt from taxation in the absence of express 
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statutory provision to the contrary . 7 A statute ex¬ 
pressly excepting from the exemption land taken 
or purchased for railroad purposes, outside the lo¬ 
cation of the railroad five rods in width, does not 
include within the exclusion from exemption a ferry 
slip with appurtenances on which stands a ferry 
station and on which neither tracks nor cars are 
used, since such land is taken for ferry, and not for 
railroad, purposes . 8 

A charter exemption does not extend to property 
or rights acquired by a road by authority other than 
that of its original charter , 9 and is restricted to such 
taxes as are specified in the instrument . 10 

Railroad bonds . An exemption accorded to a 
railroad does not extend to bonds of such railroad 
in the hands of their individual owners . 11 

Retroactive operation. Statutes exempting prop¬ 
erty of interurban railroad companies from tax¬ 
ation for a specified period from a date prior to 
their enactment are invalid as retroactive in so far 
as they relate to taxes finally assessed and due 
before their enactment , 12 but are not invalid as to 
taxes, the assessment of which has not been com¬ 
pleted before their enactment . 18 

Subways . In some jurisdictions exemptions have 
been accorded to companies operating subways , 14 
the extent of the exemption depending on the terms 
of the particular statute . 16 
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98. US—Wright v. Louisville A N 
R. Co.. Ga. 35 S Ct. 475, 236 U.S. 
687, 69 L Ed 788. 

61 C.J. p 446 note 78. 

99. U.S.—Wright v. Louisville A N. 
R. Co., supra. 

1. U S—Louisville ft N. R. Co. v 
Wright, DCGa, 199 P. 464, af¬ 
firmed 201 F 1023, 119 C.C A. 282, 
modified on other grounds 35 S Ct. 
475. 236 US 687, 59 L Ed. 788. 

61 C J. p 447 note 80. 

8. La.—Shreveport, etc., R. Co v. 
State Board of Appraisers, 28 So 
246, 52 La.Ann. 1931. 

61 C.J. p 447 note 83. 

8. La.—Sibley. L. B. A 8. Ry. Co. v. 
Elliott, 67 So 884, 186 La. 793, AJia. 
C&S.1916D 1228 
61 C.J. p 447 note 84. 

4. La.—Sibley. L. B. A S. Ry. Co. v.* 
Currie, 69 So. 148, 137 La. 713. 

6. La—New Orleans Great Northern 
R. Co. v. State Board of Appraisers, 
66 So. 164, 135 La. 736. 

8. NJ.—Lehigh Valley R. Co. v. 
State Board of Taxes and Assess¬ 
ment, 128 A. 482, 101 N.J.Law 298. 
61 C.J. p 447 note 87. 

7. Mass.—Assessors of Boston v. 
Boston, R B A L R. Co., 66 NE, 
2d 36, 819 Mass. 878. 


Land taken or purchased by eminent 
domain as exempt from taxation 
generally see supra | 261. 

Perry purpose as public purpose 
Land taken and purchased by rail¬ 
road company for ferry purposes and 
uninterruptedly used for such pur¬ 
poses was exempt from taxation as 
land taken, or purchased when it 
could have been taken, and held for a 
public purpose—Assessors of Boston 
v Boston, R. B. A L R. Co., supra. 

8. Mass.—-Assessors of Boston ▼. 
Boston, R. B A L. R. Co., supra. 

9. Ill—Illinois Cent. R. Co v. Em* 
merson, 132 N.E 471, 299 Ill. 328 

10. Ga.—Thompson v. Atlantic Coast 
Line R Co , 38 S.E 2d 774, 200 Ga. 
856, affirmed 67 S.Ct. 1584, 332 U,S. 
168, 91 LEd. 1977. 

Property tax 

Provision in perpetual oorporate 
railroad charter granted by legisla¬ 
ture limiting tax on stock of corpo¬ 
ration to one half of one per cent on 
net proceeds of Investment applied 
only to a property tax and did not 
preclude collection by state of an in¬ 
come tax from lessee of the corpora¬ 
tion on lessee's net income derived 
from use of the corporate property on 
which the charter thus limited the 
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property tax—Thompson ▼. Atlantic 
Coast Line R. Co., supra. 

1L Conn—Bridgeport v. Bishop, 38 
Conn. 187. 

12. Ohio —State ex rel Struble v. 
Davis, 22 N E 2d 81, 135 Ohio St. 
593 

13. Ohio.—State ex rel. Struble v. 
Davis, 9 NE2d 684, 132 Ohio St 
655. 

Assessment attempted after enact¬ 
ment 

Where statutes exempting proper¬ 
ty of interurban railroad companies 
other than realty from taxation be¬ 
came effective during certain tax 
years, and no assessment or certifica¬ 
tion was attempted by state tax com¬ 
mission until after effective dates of 
statutes, fact that assessment and 
certification, if made within time re¬ 
quired by law, would have been pri¬ 
or to effective dates of statutes did 
not render tax valid for those years. 
—State ex rel. Struble v. Davis, 22 N. 
E.2d 81, 135 Ohio St. 693. 

14. N.Y.-<—People v. Sohmer. 100 N.E. 
813. 207 N Y 270. 

61 C.J. p 445 note 70 [f], p 446 note 
73 [a], p 447 note 89. 

15. N.Y.—People ex rel. Interbor- 
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Terminal companies . Under a statute imposing 
a franchise tax but providing that it shall not ap¬ 
ply to terminal companies which are not organized 
for profit and have no income from the business 
done by them! a terminal company having under 
its charter all the rights granted to railroad compa¬ 
nies in addition to those conferred on corporations 
generally, and which each year shows an increase 
in assets and a decrease in liabilities is so far or¬ 
ganized for profit and enjoying an income as to 
render it nonexempt. 1 ® 

b. Eight of Way and Other Realty 

Under tome statutory provisions a railroad right of 
way and other realty used for railroad purposes is ex¬ 
empt from taxation. 

Some statutes expressly exempt from taxation the 
tracks of a railroad and the land on which they are 
constructed. Under the terms ordinarily used in 
the statutes, an exemption from taxation granted 
to a railway will include its roadbed and right of 
way , 17 and the land used for its termini , 18 and gen¬ 
erally also any real estate which is necessary to the 
proper operation of the road and is actually in use 
for such purposes . 19 On the other hand, a contract 
by the state to exempt railroad lands from taxation 
will not be extended in scope beyond the clear re¬ 
quirements of the terms of the concession . 20 Ac¬ 
cordingly, an exemption cannot properly be claimed 
in respect of any lands held and owned by the com¬ 
pany which are not needed for railroad purposes and 
are not actually devoted to such uses , 21 except in 
cases where it is reasonably certain that such lands 
will speedily be needed for the proper uses of the 


railroad $nd they are being prepared for such uses, 
or held in present contemplation of being devoted 
to such uses at an early day ; 22 and, where only 
such real estate as is devoted to particular purposes 
of the railroad is made exempt from taxation, only 
the realty of the railroad that is actually devoted 
to such purposes comes within the exemption . 22 

The company is not exempt in respect of lands 
which it holds for sale at a profit , 24 or for the sake 
of the timber on them or the gravel which they 
contain , 26 or which it has leased to private persons 
for their private uses ; 26 and, where the railroad 
is authorized to appropriate a specified amount of 
land for a designated purpose, the exemption will 
not include land used for such purpose in excess 
of the authorized amount . 27 However, the use to 
which land on a railroad right of way is put is 
immaterial where it is the right of way which is 
exempt , 28 and the exemption in such case depends 
on the location of the land . 29 Hence, land on the 
right of way of a railroad is exempt from taxation 
notwithstanding it has been devoted to nonrailroad 
purposes . 30 Sometimes the exemption has been 
construed to apply only to property which the rail¬ 
road could acquire by condemnation proceedings . 31 

c. Depots and Other Structures 

Depots and other structures must fall within the 
terms of the exemption provisions in order to be entitled 
to tax exemption, which Is generally confined to struc¬ 
tures used for actual railroad purposes. 

Depots and other railroad structures in order to 
be entitled to exemption from taxation must come 
within the terms of some applicable provision . 32 


ough Rapid Transit Co. v. O’Don- 
nel, 95 N.E 762. 202 N.Y. 813. 

61 C.J. p 447 note 90. 

N.Y.—People ex rel. Interborough 
Rapid Transit Co. ▼. O'Donnel, su¬ 
pra. 

<1 C.J. p 450 note 41 [a]. 

10. Tex.—Houston Belt A Terminal 
Ry. Co. v. Clark, 148 S.W.2d 878, 
185 Tex. 388. 

▲a emergency clausa in statute 
stating that an attack was being 
made on validity of franchise tax be¬ 
cause tax on capital stock failed to 
reach all of the capital on which a 
corporation did business. and, there¬ 
fore, failed to distribute evenly the 
burden of taxation, wcus persuasive 
tpftt it was not the legislative Intent 
to provide that terminal companies 
which had a small amount of capital 
stock and large bonded Indebtedness 
should not be subject to franchise 
tax.-—Houston Belt A Terminal Ry. 
Co. v. Clark, supra. 

iY. Mon Orth era Pac. R. Co. v. 

Car land, 8 JP. 134, 5 Mont. 146. 

II CJ. P 44$ qpte 97. 


18. N.J —State ▼. Camden, 88 N.J. 
Law 299. 

61 C.J. p 448 note 98. 

18. Ill.—People v. Illinois Cent. R 
Co, 88 N.BJ. 132, 231 Ill. 151. 

61 C.J. p 448 note 99. 

8a U.S.—Chesapeake, etc., R. Co v. 
Virginia, Va^ 94 U.S. 718, 24 L.Ed 
810. 

61 C.J. p 448 note 1. 

81. S.D.—St. Paul, etc., R. Co. v. 

Howard. 119 N.W. 1082, 23 S.D. 34. 
61 C.J. p 448 note 2. 

22. Minn.—Ramsey County v. Chica¬ 
go, M. * St. P. R. Co., 24 N.W. 313, 
83 Minn. 537. 

61 C. J. p 448 note 8» 

83 . n.C.—R ichmond A Danville R. 
Co. v. Com’rs of Alamance, 76 N.C. 
212 . 

2*. Miss.— McCulloch v. Stone, 6 So. 

286, 64 Miss. 878. 

61 C.J. P 448 note 0. 

8a —Todd County t. St. Paul, 
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etc, R Co, 36 NW. 109, 38 Minn 
163, error dismissed 12 S Ct. 281, 
142 U S 282, 85 L.Ed. 1014. 

61 C J. p 448 note 7. 

86. Minn.—St. Louis County v. St 
Paul, etc., R Co., 48 N.W. 834, 45 
Minn 510. 

N J —State v. Fuller, 40 N J.Law 
828. 

27. Mass —Boston, etc, R. Co v. 
Cambridge, 8 Cush 237. 

86. Me.—Portland Terminal Co. v 
City of Portland, 151 A. 460, 129 
Me. 264. 

» 

28. Me.—Portland Terminal Co. v. 
City of Portland, supra. 

3a Me.—Portland Terminal Co v 
City of Portland, supra, 

61 C.J. p 449 note 12. 

31. Vt.—Vermont Cent. R. Co v 
Burlington, 28 Vt. 193. 

32. Me.—Portland, S. A P. R. Co. v. 
City of Saco, 60 Me. 196. 

61 C.J. p 449 note 22. 
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Unless otherwise stated in the constitution or stat¬ 
ute, 83 a general exemption of property of a rail¬ 
road will include all buildings and structures rea¬ 
sonably incident to the support of the road or to its 
proper and convenient use for the carriage of pas¬ 
sengers and the transportation of commodities, 34 
such as freight and passenger stations, 36 engine and 
car houses, 86 workshops and repair shops, 87 office 
buildings, 88 as well as bridges 89 and wharves, piers, 
and docks. 40 Nevertheless a wharf owned by a 
railroad, but leased to a tenant for its own busi¬ 
ness uses, over which the railroad has no control, 
is not within the exemption, even though incidental¬ 
ly the tenant is required to use the railroad's ship¬ 
ping facilities to a specified extent. 41 The exemp¬ 
tion may also include such storage buildings and 
structures as are necessary to and used to facilitate 
the receipt and transfer of goods, 42 but it will not 
include such buildings as are constructed and used 
by the railroad for general warehouse purposes, 48 at 
least to the extent that they are not used for strict¬ 
ly railroad purposes. 44 

As to railroad hotels, the rule is that such a 
structure may be exempt, as property “necessary" 
to the operation of the road, if it is needed for the 
safety and convenience of the traveling public and 
is used exclusively for persons arriving and de¬ 
parting on the company's trains, 45 but not where it 
is conducted for the accommodation of the general 
public, 46 or is maintained as a place of summer 
resort 47 Ticket offices in a hotel building owned 


by the railroad may be exempt, even though the 
hotel itself is not within the exemption. 48 

d. Rolling Stock and Equipment 

The rolling stock of a railroad company has bean bald 
to be within the terms of a general exemption of Its 
property. 

The cars, engines, and other rolling stock of a 
railroad company have been held to be within the 
terms of a general exemption of its property. 49 
On the other hand, it has been held that ferryboats 
or other steam vessels are not within the terms of 
such a general exemption unless used as a neces¬ 
sary part of its road 50 Machinery, tools, and im¬ 
plements used in the manufacture and repair of 
cars have been held within an exemption from tax¬ 
ation of the railroad property devoted to work¬ 
shop purposes. 51 Where a charter provision grants 
tax exemption in perpetuity, the exemption of roll¬ 
ing stock is not limited to that in existence original¬ 
ly, but necessarily includes additions and replace¬ 
ments 62 Under a statute modifying a broad char¬ 
ter tax exemption of a railroad so as to make its 
property taxable to the extent of a certain per¬ 
centage of the gross receipts, but not otherwise, 
the rolling stock remains exempt from taxation for 
municipal or county purposes. 58 

e. Branch Lines 

Ordinarily branch lines are denied the tax exemption 
granted to a railroad, but It has been held that branches 
constituting lateral roads share such tax exemption. 


33. La.—New Orleans, T & M R 
Co v. State Board of Appraisers, 
68 So 740, 137 La. 400. 

61 C.J p 449 note 23. 

34. Md—State v Baltimore, etc., R 
Co., 48 Md 49. 

N J.—Cape May, etc , R. Co v Mid¬ 
dle TP. Collector, 38 N J Law 270 
61 C.J. p 449 note 24. 

35. Mont—Northern Pac. R. Co. v. 
Carland, 3 P 134, 5 Mont. 146. 

61 C.J. p 449 note 25. 

36. Mass.—Worcester v. Western R. 
Corp., 4 Mete. 564. 

Miss —Vicksburg, etc., R. Co v. 
Bradley, 6 So. 321, 66 Miss. 618. 

37. Mont.—Northern Pac. R. Co. v, 
Carland, 8 P. 184, 5 Mont. 146. 

61 C.J. p 449 note 27. 

38. Minn.—In re 1916 Real Estate 
Taxes, 171 N.W 817, 142 Minn. 317. 

61 C.J. p 449 note 28. 

39. N.J.—Central R. Co. v. Mutch- 
ler, 41 N.J.Law 96. 

61 C.J. p 450 note 29. 

40. Wis —Chicago, etc., R. Co. v. 
Bayfield County, 58 N.W. 246, 67 
Wis. 188 

61 C.J. p 450 note 30. 
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41. Minn—St. Louis County v. St 
Paul, etc, R Co, 48 NW. 834, 45 
Minn. 510. 

412. Wis —Chicago, etc, R. Co. v 
Douglas County, 99 NW. 1030, 122 
Wis. 273. 

61 C.J. p 450 note 32. 

43. Pa.—Pittsburgh & L. E. R. Co. 
v. Allegheny County, 128 A. 840, 
283 Pa. 220. 

61 C J. p 450 note 33. 

44. Pa.—Pittsburgh & L. E R. Co. 
v. Allegheny County, supra. 

61 C J p 450 note 34 

45. Wis—Chicago, etc., R. Co v 
Crawford County, 5 N.W. 3, 48 Wis 
666 

61 C J p 450 note 35. 

46. Minn—Hennepin County v. St 
Paul, etc, R Co., 44 NW 63, 42 
Minn. 238 

Wis.—Milwaukee, etc., R. Co. v. 
Crawford County, 29 Wis. 116. 

47. Md —State v. Baltimore, etc , R. 
Co., 48 Md 49 

Minn.*—Hennepin County v. St. Paul, 
etc., R. Co., 44 N.W. 63, 42 Minn. 
238. 

48. Tenn—Day v. Joiner, 6 Baxt. 
441. 


49. Miss—Mobile, etc., R. Co. v. 
Moseley, 52 Miss 127. 

61 C J p 450 note 40 
Contract based on statute 
A statute contemplating the set¬ 
tlement of controversies between the 
state and a railroad, and providing 
for modification of a tax exemption 
in the railroad's charter by making 
its property and gross receipts within 
the state taxable solely to the extent 
of a specified percentage of the gross 
receipts, became, on acceptance and 
performance by the railroad, an ir- 
repealable contract with the state, 
and is controlling on the question of 
the right to assess rolling stock.— 
Levin v Baltimore 6c O. R. Co., 17 
A 2d 101, 179 Md 125. 

50. Ill.—Illinois Cent. R. Co. v Irv¬ 
in, 72 Ill 452 

61 C.J. p 450 note 42. 

51. N.C.—Richmond, etc, R. Co, v. 
Alamance, 84 N C. 604—Richmond 
6c Danville R. Co. v. Cora'rs of 
Alamance, 76 N.C. 212. 

58. Md—Levin v. Baltimore 6k O. 
R. Co, 17 A 2d 101, 179 Md. 126. 

53. Md —Levin v. Baltimore 6c O. R. 
Co., supra. 
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An exemption from taxation granted generally 
to a railroad does not ordinarily extend to a branch 
hne which it constructs under authority given by 
the charter or a subsequent statute , 54 especially if 
the branch is substantially an independent road, 
having different stockholders and a separate treas¬ 
ury . 55 An exemption to railroad companies of a 
fixed sum to each corporation permits of but one 
deduction to a railroad company regardless of the 
number of roads or lines it owns . 56 

Lateral reads . Where the charter of a corpo¬ 
ration authorizes the construction of lateral roads, 
branches constituting lateral roads share the tax 
exemption of the railroad . 57 

f. Sale of Railroad Lands 

Under some provisions an exemption from taxation is 
lost If s railroad company transfers its property to an¬ 
other. 

Where the statute so provides, an exemption from 
taxation is lost if a railroad company transfers its 
property to another . 56 In some jurisdictions, lands 
granted to a railroad company to aid in the con¬ 
struction of its road are by statute exempt from 
taxation until “sold and conveyed” by the com¬ 
pany, and under these laws there is a sale and con¬ 
veyance when the company has transferred to an¬ 
other the real and beneficial ownership of the prop¬ 
erty, receiving the purchase price and retaining no 
lien on the lands, although it may still hold the naked 
legal title in the character of a trustee for the pur¬ 
chaser ; 59 but the exemption is not lost if the con¬ 
ditions of the sale, in respect of payment of the 
price or otherwise, have not been fulfilled , 60 or if 


the company, acting within its rights, has declared 
the contract forfeited and canceled . 61 Although 
generally the execution of a mortgage or trust deed 
on the property, or even its foreclosure, iB not con¬ 
sidered a “sale” of the lands , 69 where the entire 
beneficial interest of the property has been trans¬ 
ferred by trust deed to secure a fixed charge in 
excess of the value of the property with the right 
in the cestui at his election to appropriate all of 
the property in satisfaction of the claim, the prop¬ 
erty is again subject to taxation 66 The transfer 
to another railroad company of the franchises, 
rights, and property of the exempt company, in¬ 
cluding the lands in question, is not siich a sale of 
the lands as will make them subject to taxation . 64 

g. Capital and Stock 

An exemption of the capital stock of a railroad com¬ 
pany generally includes the property In which It Is In¬ 
vested. 

Where an exemption is granted to the capital 
stock of a railroad company, it is generally held to 
include the actual property in which the capital is 
invested, in so far as it is necessary and appropriate 
to the operation of the road , 66 unless an intention 
of the legislature to the contrary is shown by a 
separate provision for the taxation of its physical 
property ; 66 and, conversely, it has been held that 
an exemption of “all the property” of a railroad 
company will include its capital stock . 67 An ex¬ 
emption of the capital stock of a railroad company 
will include an increase of capital stock , 66 unless 
otherwise provided by statute , 69 and it has some¬ 
times been held that such an exemption covers the 
shares in the hands of the stockholders . 76 


54. NC —Wilmington, etc , R. Co. v 
Alsbrook, 14 S E. 662, 110 N.C. 137, 
affirmed 13 S.Ct. 72, 146 U.S. 279, 36 
L Ed. 972. 

61 C.J. p 447 note 92 
56. Mo.—State v. Chicago, etc., R. 
Co., 14 S.W. 622, 89 Mo. 623, af¬ 
firmed 7 SCt. 6$3, 12Q U.S 569, 30 
LEd. 732, rehearing denied 7 S,Ct. 
1300, 122 US. 561, 30 LuEd. 1135. 

56. Tenn.—Louisville, etc., R. Co. V. 

Bate, 12 Lea 673. 

61 C.J. p 448 note 94. 

87. Md—Levin v. Baltimore St O. B. 
Co., 17 A 2d 101, 179 Md. 126. 

Complete system 

The several branches In Maryland 
of the Baltimore and Ohio Railroad 
Company are “lateral roads*' within 
Its charter authorizing the construc¬ 
tion thereof, although certain branch¬ 
es were built under special supple¬ 
mentary statutes, ami hence, the 
main line and the lateral or branch 
roads in Maryland constitute a rail¬ 
way system within the contemplation 


of the tax exemption In company’s 
charter with respect to the propriety 
of a tax on rolling stock—Levin v. 
Baltimore & O. R. Co., supra. 

55. Pa.—Commonwealth v. New 

York, C. & St. L. R. Co., Com PL, 67 
DauphCo. 80, affirmed 47 A 2d 272, 
354 Pa. 388, appeal dismissed 67 
SCt 206, two cases, 829 U.S. 682, 
91 L Ed 600. 

59. Minn.—St. Paul, etc., R. Co. v. 
Robinson, 42 N.W. 79, 40 Minn. 860. 

61 C J. p 449 note 15. 

60. Minn —Stevens County v. St. 
Paul, etc., R. Co., 31 N.W. 942, 86 
Minn 467. 

61 C J. p 449 note 16. 

61. III.—Champaign County v. Reed, 
106 Ill. 889—Illinois Cent. R. Co. v. 
Goodwin, 94 Ill. 262. 

62. Dak*—Winona, etc., R. Co. v. 
Deuel County, 12 N.W. 561, 8 Dak. 
1 . 

61 C.J. p 449 fiotp 18. 

63. Minn.—Chippewa County v. St. 
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Paul, etc, R. Co, 44 N.W, 70, 42 
Minn. 295. 

64. Minn.—State v. Sioux City, etc . 
R. Co, 84 NW 794, 82 Minn. 158 

61 C.J. p 449 note 20. 

65. U S —Wright v. Georgia R. & 
Banking Co, Ga., 30 S Ct. 242, 216 
US. 420, 54 LEd 544. 

61 C.J. p 461 note 46. 

66. Fla.—Atlantic & G. R Co. v Al¬ 
len, 15 Fla. 637. 

61 C.J. p 451 note 47. 

67. N.M—Sante Fe County v. New 
Mexico, etc., R. Co., 2 P 876, 8 N 
M. 126. 

68. Conn —State v. Norwich, etc, R 
Co., 30 Conn. 290. 

N.C.—Raleigh, etc., R. Co. v. Wake 
Cozn’rs, 87 N.C. 414. 

69. Conn.—Nichole v. New Haven, 
etc., Co.. 42 Conn 108. 

61 C.J. p 451 note 50. 

75. U.S.—Tennessee V. Whitworth, 
C.C.Tenn., 22 F. 75. 

61 C J. p 451 note 61. 
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§ 279. Water and Irrigation Works 

Under some statutory or constitutional provisions, 
exemption from taxation Is accorded to water and Irriga¬ 
tion works. 

In some of the states of the more arid regions 
provision has been made for the exemption of prop¬ 
erty devoted to irrigation purposes, the exemption 
extending in some instances only to the right to use 
water , 71 in others to property devoted exclusively 
to the irrigation purposes of its owners . 72 A sim¬ 
ilar exemption has been accorded in some jurisdic¬ 
tions to water companies which supply towns and 
cities, including the lands necessary for their pur¬ 
poses ; 7S but aside from such statutes there is noth¬ 
ing in the character of a water company to exempt 
it from the ordinary burdens of taxation . 74 

Constitutional provisions exempting from sepa¬ 
rate taxation ditches, canals, and flumes owned and 
used by individuals or corporations for irrigating 
their own lands exclusively cannot be extended by 
legislation . 76 Such provisions have been construed 
as including within the exemption the whole sys¬ 
tem of irrigation rather than being limited to the 
actual ditches, canals, and flumes , 76 but as not em¬ 
bracing machinery and livestock kept for purposes 
of repair and maintenance of the system . 77 Where 
the property of a mutual company is exempt from 
separate taxation under such constitutional provi¬ 
sions, the stock of the company is likewise exempt 
as representing merely the undistributed interests of 
the shareholders in such properties . 78 On the other 
hand, such provisions do not exempt the property 
of an irrigation system serving only lands owned 
by persons not interested in the system . 79 In any 
event, such provisions do not entirely exempt the 


enumerated properties from taxation, but merely 
provide that they may riot be taxed separately from 
the land on which they are used .® 6 

Constitutional provisions exempting community 
ditches and all laterals thereof from taxation do 
not include within the exemption a nonprofit cor¬ 
poration organized to operate an irrigation system 
for the mutual advantage of its shareholders . 81 
Statutes creating a public district and providing for 
development of water power and the checking of 
freshets do not exempt the property devoted to wa¬ 
ter power from taxation where it is not used ex¬ 
clusively for a public purpose . 82 Under statutes 
exempting from corporation franchise tax an irri¬ 
gation company engaged exclusively in furnishing 
water to its members, a mutual nonprofit irrigation 
company supplying water to, or for the land of, 
its members, and whose only source of revenue is 
its calls on stockholders in proportion to their in¬ 
terests, is exempt , 83 and, where its practice is to 
supply only members, the exemption applies ir¬ 
respective of its charter power to furnish water 
to others for a profit . 84 

§ 280. Miscellaneous Corporations 

Various kinds of corporations may be entitled to tax 
exemption under statutory provisions designed to en¬ 
courage the performance of public services or the en¬ 
couragement of beneficial Industries. 

Various kinds of corporations have from time 
to time been favored with exemption from taxa¬ 
tion, either on the ground of their performing pub¬ 
lic services or for the encouragement of beneficial 
industries . 86 Accordingly, under statutes provid¬ 
ing therefor, laundries , 86 nonprofit companies or 


71. Utah—Bear Lake ft River Wa¬ 
terworks ft Irrigation Co v. Ogden 
City, 38 P 135, 8 Utah 494. 

61 C J. p 451 note 54. 

72. US—Spokane Valley Land ft 
Water Co. v. Kootenai County, D.C. 
Idaho, 199 F. 481. 

61 C.J. p 451 note 55. 

73. U S.—Louisville Water Co. v. 
Commonwealth of Kentucky, Ky., 
18 S Ct. 671, 170 U.S. 127, 42 L.Ed, 
975. 

ri C T. p 451 note 56 
Exemption of: 

Canal companies see supra 9 271. 
Municipal waterworks see supra 9 
254. 

74. Ky.—Louisville Water Co. v. 
Hamilton, 81 Ky. 517, 5 Ky.L. 557. 

61 C.J. p 452 note IT. 

75. Colo—Logan Irr. Diet. v. Holt, 
133 P.2d 680, 110 Colo. 253. 

74. Colo.—Logan Irr. Dist. v. Holt, 
supra., 

61 C.J. p 451 note 55 [a] (2)-{4). 


Caretaker's house and lands of sys¬ 
tem 

The words “ditches, canals and 
flumes/’ as used in constitution ex¬ 
empting such items owned by individ¬ 
uals or corporations from separate 
taxation, include caretaker's house 
and other buildings and such lands 
as are integral parts of reservoir sys¬ 
tem as a whole and are used and 
necessary for proper operation and 
maintenance thereof as well as res¬ 
ervoirs, bed of reservoir, headgates, 
and dams—Logan Irr. Dist. v. Holt, 
supra. 

77. Colo,—Logan Irr. Dist. v. Holt, 
supra. 

72. Colo —Board of Com’rs of Mont- 
esuma County v. Cortes Land & 
Securities Co., 254 P. 996, 81 Colo. 

266. 

79. Colo.—San Luis Power ft Water 
Co. v. Trujillo, 26 P.2d 637, 93 Colo. 
385. 

61 C.J. p 451 note 55 [a]. 
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80. Colo —Beaty v. Board of Com’rs 
of Otero County, 73 P 2d 982, 101 
Colo 346. 

81. N M —Storrie Project Water Us¬ 
ers Ass'n v Gonzales, 209 P 2d 530, 
53 N M 421. 

82. N.Y —People ex rel Board of 
Com’rs for Improvements on Great 
Chazy River v. Sancomb, 180 N E 
366, 259 N Y. 1. 

61 C.J. p 451 note 55 [cl. 

83. Utah —Green Ditch Water Co. v 
Monson, 116 P.2d 387, 100 Utah 
446 

84. Utah.—Green Ditch Water Co. v. 
Monson, supra. 

85. Mich.—Detroit Union R. Depot, 
etc., Co. v. Detroit, 60 N.W. 802, 85 
Mich, 347. 

61 C.J. P 432 note 87. 

80. Pa.—Commonwealth v. Philadel¬ 
phia Toilet ft Laundry Co, 36 Pa, 
Dist. ft Co. 254, 47 Dauph.Co. 246„ 
affirmed 13 A.2d 411, 839 Pa. 261. 
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co-operatives , 87 apd mercantile establishments 88 
have been held exempt. The principle is common 
to all that the company can claim exemption only as 
to as much of its property as is necessary and prop¬ 
er to the actual conduct of its particular business, 
and not in respect of property which may be devoted 
to other uses or which is held as a mere convenience 
or incident to the business . 88 

Agricultural societies . Under some statutes the 
property of agricultural societies is exempt from 


taxation ; 90 but it has been held that such exempt 
tion does not apply to taxation for local improve¬ 
ments . 91 Provisions exempting members of agri¬ 
cultural societies from taxation are subject to the 
rule of strict construction , 92 but the fact that its 
property is at times used for nonagricultural pur¬ 
poses does not necessarily preclude exemption of 
an agricultural society ; 93 nor will it be deprived 
of the right to exemption because title to the lands 
used is held by an individual in trust for the cor¬ 
poration . 94 


2. Charitable, Educational, and Religious Institutions 


§ 281. In General 

The eharacter and extent of the exemption of charit¬ 
able, educational, or religious Institutions from taxation 
depend on the nature of the language employed in the 
constitutional or statutory provisions with respect to 
exemption. 

Constitutional or statutory provisions relative to 


the exemption of charitable, educational, literary, 
scientific, or religious institutions from taxation 
may grant exemption to the institution as such or 
to its property, and the character and extent of the 
exemption will depend on the nature of the language 
employed . 95 Under such a provision, property may 


Supply “business excluded 

Where a corporation, organized for 
purpose of conducting a general laun¬ 
dering business, invested part of its 
capital in coats, aprons, and towels 
which it rented to customers, and, a& 
incidental to that service, cleaned 
them at regular intervals, the capital 
invested in the supply business was 
not entitled to exemption afforded to 
“laundering business" by statute ex¬ 
empting laundering business from 
the tax of five mills on the capital 
stock of corporations, and the fact 
that the company did this in order to 
protect its laundry business and to 
utilize laundry machinery and equip¬ 
ment to greater advantage did not re¬ 
lieve portion of capital thus invested 
from tax under statute exempting 
laundry business from tax on capital 
stock of corporations —Common¬ 
wealth v. Philadelphia Toilet & Laun¬ 
dry Co., 13 A 2d 411, 339 Pa. 261. 

87. Nonprofit membership rural 
electrification co-operative 

Iowa—Greene County Rural Electric 
Co-op v. Nelson, 12 N»W.2d 886, 234 
Iowa 362. 

88. N Y.—People ex rel. W. W. Hod- 
kinson Corporation v. Cantor, 196 
NYS 855. 119 Miac. 604. affirmed 
199 N.Y.6. 943, 206 App.Div. 698. 

61 C J. p 432 note 87 [e]. 

Exemption denied 
As respects exemption of stock in 
foreign corporation held by residents 
from taxation as moneys and credits 
because corporation is engaged in 
merchandising, the corporation can¬ 
not be both a manufacturer and a 
merchant Where foreign corporation 
conducted manufacturing in three 
plants, one located Jn certain state,' 
and sold its products at the local 
plant and at txiapy other places out¬ 


side of state, and corporation's mer¬ 
chandising business in state appeared 
to be subsidiary to its manufacturing 
business, corporation was engaged in 
“manufacturing" and not in “mer¬ 
chandizing," and, hence, shares of its 
stock held by residents were not ex¬ 
empt under the statute from taxation 
as money and credits —Cherry v. 
Board of Review of City of Cedar 
Rapids, 26 N.W 2d 316, 238 Iowa 189. 

89. Pa.—York County Agr Soc v 
York County, 179 A. 893, 119 Pa.Su- 
per 85. 

61 C.J. p 432 note 88. 

90. N.J.—Bonham & Young Co v 
Martin, 11 A.2d 371, 18 NJMisc 
129 

Pa—York County Agr Soc. v York 
County, 179 A 893, 119 Pa Super. 
85—Mercer Central Agr. Soc v. 
Mercer County Com’rs, 55 Pa.Dist 
& Co. 225. 

2 C.J. p 991 note 45. 

Bailing muskrat! 

The raising and trapping of musk¬ 
rats for commercial purposes by cor¬ 
poration were an “agricultural pur¬ 
suit," within meaning of statute ex¬ 
empting a corporation engaged in an 
“agricultural pursuit" from franchise 
tax.—Bonham ft Young Co v. Mar¬ 
tin, 11 A2d 371, 18 N.J.Misc. 129. 
Bepeal 

Act exempting from taxation real 
and personal estate owned by agri¬ 
cultural societies In several counties 
was held repealed by subsequent act 
providing that all realty within com¬ 
monwealth shall be liable to taxation 
for all such purposes as “now is or 
hereafter may be provided by general 
laws.”—York County Agr. Soc. v 
York County, 179 A. 893, 119 Pa.Su- 
per. 85. 


91. Mass —Worcester Agricultural 
Soc v. Worcester, 116 Mass. 189. 

Mo —Kansas City Exposition Driv¬ 
ing Park v. Kansas City, 74 S W. 
979, 174 Mo 425. 

92. Ind.—Storen v. Jasper County 
Farm Bureau Co-op Ass’n, 2 N.E.2d 
432, 103 Ind App. 77 

Mere marketing instrumentality 
With respect to tax exemption, an 
agricultural co-operative association 
operating merely as a marketing in¬ 
strumentality, engaged in manufac¬ 
turing and processing commodities 
from farm products, stands on same 
footing as an individual producer 
of such products.—Sanitary Milk & 
Ice Cream Co. v. Hickman, 183 SE 
653, 119 W.Va 351. 

93. Mass.—Assessors of West 
Springfield v. Eastern States Expo¬ 
sition, 93 N.E 2d 462, 326 Mass. 167. 

Xiease 

Under statute providing for exemp¬ 
tion from taxation of property of in¬ 
corporated agricultural societies and 
realty used for their exhibitions, the 
fact that such a society leased an ex¬ 
hibition building during part of year 
for nonagricultural purposes so as to 
produce revenue, did not render build¬ 
ing taxable.—Assessors of West 
Springfield v. Eastern States Expo¬ 
sition, supra. 

94. N.J.—Bonham ft Young Co. v. 
Martin, 11 A.2d 871, 18 N.J.Misc. 
129. 

95. Fla.—State ex rel. Burbridge v. 
St John, 197 So. 549, 143 Fla. 876. 

Ky.—Corbin Y. M. C. A. v. Common¬ 
wealth, 205 S.W. 888, 181 Ky. 884, 1 
A.L.R. 264. 

Okl.—County Assessor, Oklahoma 
County, v. United Broth, of Carpen¬ 
ters ft Joiners of America, Local 
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be exempted only when the activity for which it is 
used has an immediate and substantial relation to, 96 
and the property is held, or occupied, and used, 
for, 97 one of the purposes stated in the provision. 
In determining the status of property of this kind, 
taxing officers should exercise a, reasonable discre¬ 
tion and not put the owner to the expense of a 
suit if the property is in good faith being used for 
one or more of the purposes which entitle it to 
exemption. 98 

Reason for exemption . The underlying reason 
for the exemption is that it is given in return for 
the performance of functions which benefit the pub¬ 
lic. 99 

Construction of statutes or constitutional provi¬ 
sions r. It has been held that the general rule of 
strict construction of exemption statutes, discussed 
supra § 227, is not to be followed when consider¬ 
ing an exemption in favor of religious, scientific, lit¬ 
erary, and educational institutions. 1 Where a con¬ 
stitutional provision which permits property used 
for educational, literary, scientific, religious, or 
charitable purposes to be exempt from taxation is 
unambiguous, the court may not search for, and 
apply, some meaning ascertained from sources out¬ 
side the constitution. 2 The court must assume that 


the framers of the constitution, in inserting such a 
provision, and the people, in adopting the constitu¬ 
tion, were generally familiar with, and anticipated 
the court's due consideration of, similar constitu¬ 
tional and statutory provisions, which had long been 
in existence in many states, and the construction 
generally accorded them. 3 An act exempting prop¬ 
erty of educational, charitable, and rehgious in¬ 
stitutions, and of temperance societies, and repeal¬ 
ing all special acts exempting property of any such 
corporation or institution, unless the property is 
used as specified in the act, in effect absorbs all 
special exemptions within the scope of the exemp¬ 
tions which it grants, under the principle that the 
greater includes the less, to destroy the separate 
existence of the less. 4 

Elements considered . In determining and defining 
the institutions which come within the statutory ex¬ 
emption of the real estate owned and occupied by 
literary, benevolent, charitable, and scientific in¬ 
stitutions, the elements considered include the cor¬ 
porate purposes, the constitution and bylaws, the 
methods of administration, the nature of the actual 
work performed, the character of the services ren¬ 
dered, the indefiniteness of the beneficiaries, and 
the use and occupation of the property. 6 A corpo- 


No 329. 211 P 2d 790. 202 Okl. 162 
—Phi Kappa Psi v State. 53 P.2d 
1130, 175 Okl 605. followed in 

State v Oklahoma Beta of Pi Beta 
Phi Sorority, 65 P 2d 133, 176 Okl 
186 and State v Alumnae of Tau 
Beta Chapter of Chi Omega Frater¬ 
nity, 55 P 2d 134, 176 Okl. 186- 
Phi Delta Theta v State. 53 P 2d 
1129, 176 Okl. 608—Beta Theta Pi 
Corporation v. Board of Com'rs of 
Cleveland County, 234 P. 354, 108 
Okl. 78. 

Language of statute*; constitutional 
hounds 

Exemptions of property as devoted 
to such purposes must be determined 
by language of statutes enacted pur¬ 
suant to and within proper constitu¬ 
tional bounds.—Miami Battlecreek v 
Lummus, 192 So 211, 140 Fla. 718 
Proper and wholesome sentiments 
The statute exempting from taxa¬ 
tion income of such corporations or 
associations does not prevent taxa¬ 
tion merely because Income is devot¬ 
ed to some purpose generally associ¬ 
ated with proper and wholesome sen- 
tiraents .—First Wisconsin Trust Co 
v. Wisconsin Tax Commission, 398 N 
W. 695, 288 Wis. 199. 

Exemption held not perpetual or ir¬ 
revocable 

Ind.—Grand Lodge Hall Ass'n, I. O 
O. F., v. Moore, 70 N.E.2d 19, 224 
Ind. 675, 178 A.L.R. 6, affirmed 67 S. 
Ct 1088, 880 U.& 808, 91 L.Ed. 1265, 


certiorari denied 67 SCt 1201, 331 
U S 864, 91 L.Ed. 1869. 

Property, and not exoise, tax 

(1) Such constitutional provision 
has been held to apply only to a prop¬ 
erty tax and not to an excise tax.— 
Application of Baptist General Con¬ 
vention of State of Oklahoma, 156 P 
2d 1018, 195 Okl 258 

(2) Institution of purely public 
charity see infra fi 252 a. 

Shares of stook of building and 
loan associations, owned by rehgious, 
charitable, educational, or benevolent 
corporations, institutions, or associa¬ 
tions, were held exempt.—Common¬ 
wealth v. Keystone State Building & 
Loan Ass’n, 31 Pa Dist. & Co 340. 

96. Fla—City of St Augustine v. 
Middleton, 3 So.2d 153, 147 Fla 529. 

97. Fla.—City of St. Augustine v 
Middleton, supra—Miami Battle- 
creek v. Lummus, 192 So. 211, 140 
Fla. 718. 

Use for other publlo purposes is 

insufficient—City of St Augustine 
v. Middleton, 8 So.2d 158, 147 Fla. 
529. 

Direct use for particular purpose 
Exemptions of real and personal 
property used for the purposes of 
charitable, educational, religious, fra¬ 
ternal, or other exempt organisations 
are Intended to be granted only when 
the property Is used directly and in 
the sense in which it is peculiarly 
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susceptible of use for the particular 
exempted purpose —Morristown Fire¬ 
men’s Relief Ass’n v. Town of Mor¬ 
ristown, 25 A 2d 28. 20 N J Misc 113. 

Property employed primarily for 
secular purposes by either corpora¬ 
tion for profit or corporation for gen¬ 
eral welfare is not exempt.—State v. 
Rowan, 106 S W 2d 861, 171 Tenn 612. 

98. Fla—Dr. William Howard Hay 
Foundation v. Wilcox, 24 So 2d 237, 
156 Fla. 704 

99. Mass —Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E.2d 374, 296 Mass 
378. 

1. Tenn —Sunday School Board of 
Southern Baptist Convention v Ev¬ 
ans, 241 S W 2d 543, 192 Tenn. 495 
—City of Athens v. Dodson, 290 S 
W. 36, 154 Tenn. 469—Cumberland 
Lodge, No 8, F. St A. M. v. City of 
Nashville, 154 SW. 1141, 144 Tenn. 
291 

2. W.Va.—Central Realty Co. v. Mar¬ 
tin. 30 S.E.2d 720, 126 W.Va. 915. 

3. Okl.—Oklahoma County v. Queen 
City Lodge No. 197, I. O. O. F„ 156 
P.2d 840, 195 Okl. 181. 

4. N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
N.H. 472. 

5. Mass.—Workmen’s Circle Educa¬ 
tional Center of Springfield v. 
Board of Assessors of City of 
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ratiori whose primary object, activities, and ac¬ 
complishments are not charitable in the broad sense 
of that term cannot come Within the description 
of such an institution.* 

Exemptions of corporations organised for profit 
do not operate to exempt charitable, religious, and 
educational corporations from taxatipn. 7 

§ 282. Charitable and Benevolent Institutions 
and Property Devoted to Such Uses 
in General 

a. General rules 

b. Character of institution 

c. Character and extent of property 

d. Location of property 

' e. Ownership of property 

f f. Occupation of property 

g. Use of property 

h. Particular organizations or property 

considered 


a. (toners! Buies 

Although it is ths general policy of the law not to 
tax ftablto charities, In the absence of constitutional or 
statutory provision therefor, charitable Institutions are 
not exempt from taxation; and whethor or not a particu¬ 
lar organization le exempt depends ort the controlling con¬ 
stitutional and statutory provisions and the facta and 
circumstances of the case. 

While it has been broadly stated that it is the- 
general policy of the law not to tax public chari¬ 
ties, 8 in the absence of constitutional or statutory 
provision for exemption, charitable and benevo¬ 
lent institutions are not exempt from taxation,* 
nor is the real estate of an individual or a cor¬ 
poration, owned and used for the dispensation of 
public charity. 10 Such exemption provisions gov¬ 
ern the nature and extent of the exemption; 11 
under such provisions, each case must be decided 
on its own peculiar, or particular, facts or cir¬ 
cumstances, 12 and an organization or institution, in 
order to have its property exempt, must come, and 
stay, within the bounds prescribed by the consti- 


Springfleld, 51 N E 2d 313, 314 Mass. 
616. 

6 . Mass.—Workmen's Circle Educa¬ 
tional Center of Springfield v. 
Board of Assessors of City of 
Springfield, supra* 

7. N.Y.—Catlin v. St. Paul’s P. E. 
Church and Trinity College, 20 N. 
E 864, 113 NY. 133, 8 L.R.A. 206 

61 C.J. P 452 note 63. 

8 . Vt.—In re Downer’s Estate, 142 
A. 78. 101 Vt 167. 

Charitable institution generally see 
Charities 9 2. 

Exemption from: 

Inheritance, succession, and estate 
taxes see infra 9 1161. 

Municipal taxation under constitu¬ 
tions, statutes, and ordinances 
providing therefor see Municipal 
Corporations 9 2018 
Unemployment compensation acts 
see Social Security and Public 
Welfare 9 122. 

Exemption favored 

The exemption of property of char¬ 
itable Institutions has always been 
favored In this state.—City of Louis¬ 
ville v. Presbyterian Orphans Home 
Soc. of Louisville, 186 S.W.2d 194, 
299 Ky. 566. 

Personal property 

Since its earliest days it haul been 
the policy of the commonwealth to 
abstain from taxing the personal 
property of charitable associations; 
over fifty years ago its courts rec¬ 
ognised as an established policy that 
property of charitable associations 
was not taxable under general stat¬ 
utes unless the legislature made it 
clear r th*t it intended the property of 
such lhgtitutions to be' taxed.-—Com- 
monwealth v. First Nat. Bank of 


Scranton, 48 Pa.Dlst. & Co. 399, 53 
Dauph. 245. 

9. Md.—Frederick County v. St. Jo¬ 
seph Sisters of Charity, 48 Md. 34. 

Or—Security Savings & Trust Co. v. 
Lane County, 63 P 2d 38, 152 Or 
108 

Bnuxnerated organisations 

The fact that the legislature, in the 
exemption statute, specially enumer¬ 
ates certain organizations, well 
known to be constituted for objects 
of patriotism and of benevolence 
among their members, but omits a 
particular society, although it has 
like objects, evidences the legisla¬ 
tive purpose to exclude it from the 
benefit of the statute, as well as sim¬ 
ilar ones not named —Society of Cin¬ 
cinnati v. Exeter, 31 A.2d 52, 92 N H. 
348. 

10. Mass.—Animal Rescue League of 
Boston v Bourne's Assessors, 37 N. 
E.2d 1019, 310 Mass 830, 138 A.L R. 
110 

11 . Or.—Security Savings & Trust 
Co v. Lane County, 53 F.2d 33, 
152 Or. 198. 

Liberal policy 

The policy of the state Is liberal 
in exempting property and income of 
charitable and benevolent organiza¬ 
tions from taxation—Oklahoma Tax 
Commission v. Sisters of the Sor¬ 
rowful Mother, 97 P.2d 888, 186 Oki. 
339. 

Evasion of spirit of exemption 
The spirit in which constitutional 
exemption of property ot pj^ritable 
Institutions is allowed cannot be 
evaded by a by scheme or device 
Which | might defeat purpose of ex¬ 
emption.—City of Louisville v. £res- 
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byterian Orphans Home Soc. of Lou¬ 
isville, 186 SW.2d 194, 299 Ky. 666. 
Constitutional provisions applicable 
The provisions of a special charter 
granted a charitable corporation 
must be construed in connection with- 
the provisions of the constitution in 
efCect at the time of such grant.— 
Chicago Home for Girls v. Carr, 133 
N.E. 344, 300 Ill. 478. 

12 . Ill.—Krause v. Peoria Housing 
Authority, 19 N.E.2d 193, 870 Ill 
356. 

Mo —Young Men’s Christian Ass’n of 
St. Louis and St Louis County v 
Sestric, 242 S.W 2d 497, 862 Mo 
551—Missouri Goodwill Industries 
v. Gruner, 210 SW2d 38, 357 Mo 
647. 

N J —College of Paterson v. City of 
Paterson, 29 A-2d 402, 21 N.J.Mlsc. 
13 

Wis—Madison Particular Council of 
St. Vincent De Paul Soc. v. Dane 
County, 16 N.W.2d 811, 246 Wis 
208. 

The faots may vary from year to* 
year 

U S —Sociedad Bspanola De Auxilio- 
Mutuo y Beneficencia De Puerto 
Rico v. Buscaglfta, Puerto Rico, 164 
F.2d 745, certiorari denied 68 S.CL 
790, 332 U.S. 867, 92 L.Ed. 1145 
The test as to what is, and what 
Is not, an exempt charitable corp^ r 
ration may be gathered from the' 
statute under which It Is Incorporat¬ 
ed, or when the act of incorporation 
is silent^ from its constitution and 
bylaws; and the same rule applies 
to charitable corporations created 
pursuant to a will.—People ex rel 
Untermyer v. McGregor, , 66 N£B> 2 d 
292, 295 N.J. 287, reargument denied 
67 N.E.2d 524, 296 N.*. 892. 
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tution or statute. 1 * A statute of this nature has 
been held to have been designed to establish a uni¬ 
form scheme for tax exemptions of charitable in* 
stitutions ; 14 and the public policy for tax exemption 
of the .property of institutions carrying on chari¬ 
table purposes, as expressed in such a statute, has 
been said to have been consistently upheld by the 
courts of the state. 15 

A statute providing a tax exemption for a char¬ 
itable institution is to be fairly, liberally, and rea¬ 
sonably construed, 15 with an eye to the spirit of 
the laws, 17 to the end of arriving at the inten¬ 
tion of the legislature, 15 and in harmony with the 
intent of the state to encourage charity. 19 The 
general rule of strict construction of exemption 
statutes, discussed supra § 227, has been held not 
to apply 20 or not to relieve the courts of the duty 
to interpret the charter of a charitable organiza¬ 
tion by the ordinary rules of construction and carry 
out the intention of the legislature if it can be as¬ 
certained. 21 Further, it is held that, as to chari¬ 
ties in general, the law’s good will toward them is 
not to be changed to a hostile attitude, in passing 
on a legislative favor for them, 22 that in determin¬ 


ing whether a particular charity is within an ex¬ 
empt classification, or how much qS its property 
comes within the exemption, resort to rigorous 
strictness and a technique of narrowing application 
does not best construe the expression of legislative 
will, 22 that when an exemption of charitable in¬ 
stitutions from taxation is granted, a prescribed 
condition that only such as meet a hard and fast 
definition are exempt does not accompany it, 24 and 
that the legislative purpose to encourage charitable 
institutions is not to be thwarted by a strained, 
overtechnical, and unnecessary construction. 25 On 
the other hand, the general rule of strict construc¬ 
tion has been held to obtain where exemption is 
sought on the ground of charitable use of prop¬ 
erty, 26 and strict construction of a constitutional 
provision for such exemption has also been re¬ 
quired. 27 Other authority calls for a strict but 
reasonable construction of the exempting lan¬ 
guage. 28 Payment of taxes on particular property 
by a charitable corporation, for a number of years, 
has been held significant of the understanding of it 
and the taxing authorities that it is not entitled to 
exemption. 29 


13. N.Y.—People ©x rel. Chamber of 
Commerce of State of N Y v. 
Mills. 66 NTS 2d 231. 188 Mlsc. 
693, affirmed 71 NY.S2d 896, 272 
App.Div. 804, reargument and ap¬ 
peal denied 73 N.Y 6.2d 639. 272 
App.Div. 997. 

Ohio.—Welfare Federation of Cleve¬ 
land v. Qlander. 64 N.E 2d 813. 
146 Ohio St 146—Zindorf v. Otter- 
bein Press, 84 N E 2d 748, 188 Ohio 
St. 287. 

Wis —Cardinal Publishing Co. v. City 
of Madison, 243 N.W. 326. 208 Wis. 
617. 

Dlsoretiom of taxing authorities 

Taxing authorities may not read 
into statute their version of who are 
to be the objects of its bounty or 
where its bounty is to be dispensed. 
—People ex rel Near East Founda¬ 
tion v. Boyland, 106 N.Y.S.2d 736, 201 
Mlsc. 866. 

14. N.H.—Hedding Camp Meeting 
Ass'n v. Epping, 189 A. 347, 88 N. 
H. 321. 

Bepeal of oharter provision 

Provisions In association's amended 
charter exempting its property were 
repealed by general statute relating 
to exemption of property of religious 
and charitable organizations, notwith¬ 
standing repeal of statute repealing 
special acts exempting property of 
such organisations.—Hedding Camp 
Meeting Ass'n v. Epping, supra. 

legislative latest was to exempt 
realty occupied by such organization 
for charitable purposes and to sub¬ 
ject to taxation realty occupied by 


organization's tenants who were sot 
students or officers of such corpora¬ 
tion.—Hedding Camp Meeting Ass’n 
v. Epping, supra. 

IB. N.Y.—People ex rel Doctors 
Hospital v. Sexton. 48 N.Y.S 2d 201, 
267 AppDiv. 736, affirmed 64 N.E. 
2d 273, 295 N.Y. 553. 

16. N.Y.—People ex rel. Chamber of 
Commerce of State of N. Y. v. 
Mills, 66 N.Y.S.2d 231, 188 Mlsc. 
593, affirmed 71 N.Y.S,2d 896, 272 
App.Div. 804, reargument and ap¬ 
peal denied 73 N.Y.S.2d 689, 272 
App.Div. 997. 

Use for strictly charitable purposes 

Constitutional provision exempting 
from taxation buildings used for 
strictly charitable purposes is to be 
liberally construed.—El Jebel Shrine 
Ass'n v. McGlone, 26 P 2d 108, 93 
Colo 334. 

17. Ohio.—Huntington Ass'n v. Tax 
Commission, 7 Ohio Supp. 70. 

18. Ohio.—Huntington Ass'n v. Tax 
Commission, supra. 

Possible intention; unambiguous 
statute 

Where the statute is free from all 
ambiguity, the court may not spec¬ 
ulate as to the possible Intention of 
the legislature—Appeal of Infants 
Welfare League Camp, 82 A.2d 296, 
169 Pa.Super. 81. 

19. NY.—Silver Bay Ass'n for 
Christian Conferences & Training 
v. Braisted, 80 N.Y.S.2d 648. 

90. Tenn.—Sunday School Board of 
Sputhern Baptist Convention v. 
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Evans, 241 S.W.2d 543, 192 Tenn. 
495. 

91. Ill.—People v. Y. M. C. A. of Chi¬ 
cago, 6 NE2d 166, 365 Ill. 118 

22. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 
669, 90 N.H. 472. 

23. N.H—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra— 
Young Women's Christian Ass'n v. 
Portsmouth, 192 A. 617, 89 N.H. 
40. 

24. N.H.—Young Women's Christian 
Ass'n v. Portsmouth, supra. 

25. N.H.—Young Women’s Christian 
Ass'n v. Portsmouth, supra. 

96. Kan.—State ex rel. Goodell v. 
Security Ben. Ass'n, 87 P 2d 560. 
149 Kan. 384. 

Mich—Gundry v. R. B. Smith Mem¬ 
orial Hospital Ass'n, 291 NW. 213, 
293 Mich 36 

Ohio—Battelle Memorial Institute v 
Dunn, 73 N.E.2d 88, 148 Ohio St 
53. 

27. Kan.—State ex rel. Goodell v. 
Security Ben. Ass'n, 87 P 2d 660, 
149 Kan. 884. 

28. Cal.—Fredericka Home for the 
Aged v. San Diego County, 221 P 
2d 68, 85 Cal.2d 789—Serra Retreat 
v. Los Angeles County, 221 P 2d 
59, 35 Cal 2d 755—Young Men's 
Christian Ass'n of Los Angeles v. 
Los Angeles County, 221 P.2d 47, 35 
Cal.2d 760. 

29. N.Y.—New York Catholic Protec¬ 
tory v. City of New York, 28 N.Y. 
S.2d 789, 175 Mlsc. 437. 
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The fundamental ground of all such exemptions, 
where allowed, is a benefit Conferred on the com¬ 
munity by charitable and benevolent institutions in 
relieving the state to some extent of the burden 
resting on it to care for, and advance the interests 
of, its citizens. 80 Public charities have been held 
to differ fundamentally from public corporations 
and bodies with respect to the reasons for exemp¬ 
tion from taxation. 81 The purpose of a statute pro¬ 
viding as to when' the property of charitable and 
other institutions shall be exempt from taxation is 
to give tax assessors a pattern to guide them in 
assessing or exempting such properties. 82 The fact 
that the motive for the incorporation of a benevo¬ 
lent and charitable institution in a particular state 
is to obtain exemption of its property from taxation 
does not bar its right to* such exemption under the 
laws of the state. 33 

Institution or property as exempt. Under consti¬ 
tutional provisions broadly exempting “institutions 
of purely public charity/' according to some author¬ 
ities, it is not the property owned, but the insti¬ 
tution itself, that is exempt, 34 and everything em¬ 
braced by the word “institution” is exempt, 35 and 
an institution of purely public charity is exempt 
not only from tax on its property, 86 but also from 


excise taxes. 37 Under other authority, the test of 
exemption is whether the property itself is dedicated 
to charity and used exclusively as an institution of 
purely public charity; the exemption is of such 
institutions as property, not as persons, the physical 
things, not the ideal institutions. 38 The word “in¬ 
stitutions,” as used in a constitutional provision per¬ 
mitting the exemption from taxation of the property 
of charitable institutions which is not used or held 
for profit has been held to mean the organizations, 
as distinguished from their property; 39 but in a 
statute providing for the taxation of all property 
except certain “charitable institutions,” the quoted 
phrase has been held to mean, not the organizations, 
but the physical property the principal use of which 
is for the indigent or afflicted, when such property 
is not used or held for profit. 40 Under a statute ex¬ 
empting “property belonging to institutions used, ex¬ 
clusively for charitable purposes,” it is the prop¬ 
erty, and not the institution, which the statute ex¬ 
empts. 41 

Exemption of portion of realty . Taxing authori¬ 
ties have been held not authorized to split the list¬ 
ing of a separate parcel of real property owned by 
a single charitable institution so as to tax a por¬ 
tion and exempt the rest; 42 but it has also been 


30. Fla.—Miami Battlecreek v. Lum* 
mus, 192 So. 211, 140 Fla 718. 

Ill —People ex Tel Marsters v Rev 
Saletyni Missionaries, 99 N.E.2d 
186, 409 Ill. 876—People ex rel. 
Heliyer v. Morton, 25 N E 2d 504, 
878 Ill 72—Krause v. Peoria Hous¬ 
ing? Authority, 19 N.E.2d 193, 370 
Ill. 356—People v. Y. M. C. A. of 
Chicago, 6 NE2d 166, 365 Ill. 118 
Ky—Kesselring v. Bonnycastle Club, 

186 S.W.2d 402, 299 Ky. 585—City 
of Louisville v. Presbyterian Or¬ 
phans Home Soc. of Louisville, 186 
SW.2d 194, 299 Ky 666—City of 
Cincinnati, Ohio, v. Commonwealth 
ex rel Reeves, 167 SW.2d 709, 292 
Ky. 697. 

N.J.—Dwight School of Englewood v. 
State Board of Tax Appeals, 177 
A. 875, 114 NJ.Law 594, affirmed 

187 A. 36, 117 NJ.Law 113. 

Or—Methodist Book Concern v. Gal¬ 
loway, 208 P 2d 319, 186 Or. 585. 
61 C J. P 452 note 74. 

‘•The exemption from taxation of 
institutions of public charity is 
founded on the fact that such a 
charity is assuming a share of the 
public burden. The measure of an 
institution’s gratuitous aid to those 
requiring it is the measure by which 
the government is relieved of Its re¬ 
sponsibilities. It is therefore just 
that an Institution which assumes 
pro tantd the taxpayer’s burden 
should be relieved of its own tax bur¬ 
den.”-—-Young Men’s 4 Christian *Ass’n 


of Germantown v. City of Philadel¬ 
phia, 187 A. 204, 210, 323 Pa 401 

31. Minn.—State v. City of Hudson, 
42 N.W.2d 546, 231 Minn. 127. 

32. Fla.—State ex rel Cragor Co. v. 
Doss, 8 So 2d 15, 150 Fla. 486. 

33. Me—Camp Emoh Associates v 
Inhabitants of Lyman, 166 A. 69, 
132 Me 67. 

34. Ky.—Gray v. Methodist Episco¬ 
pal Church, South, Widows and Or¬ 
phans Home in State of Kentucky, 
114 S.W 2d 1141, 272 Ky. 646— 
Corbin Young Men’s Christian 
Ass’n v. Commonwealth, 205 S.W. 
388, 181 Ky. 384, 1 A.L.R. 264. 

Institution and property 

However, it has been held that the 
constitutional provision “is broad 
enough to apply to the Institutions of 
purely public charity, no less than 
their property, real and personal.”— 
Young Men’s Christian Ass’n of Phil¬ 
adelphia v. City of Philadelphia, 11 A. 
2d 529, 534, 139 Pa.Super. 332. 

36. Ky.—Corbin Young Men’s Chris¬ 
tian Ass’n v. Commonwealth, 205 S. 
W. 388, 181 Ky. 384, 1 A.L.R. 264. 
61 C.J. p 452 note 71. 

36. Ky.—Corbin Young Men’s Chris¬ 
tian Ass’n v. Commonwealth, supra. 

37. Ky.—Corbin Young Men’s Chris¬ 
tian Ass’n v. Commonwealth, supra. 

61 C.J. p 452 note 73. 

38. Ga.—Sheffield v. State School 
Bldg. Authority, 68 S.E.2d 690, 
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208 Ga. 575—Mu Beta Chapter Chi 
Omega House Corp v. Davison. 14 
S E.2d 744, 192 Ga. 124—Williamson 
v. Housing Authority of Augusta. 
199 S E. 43, 186 Ga 673—Tharpe v. 
Central Georgia Council of Boy 
Scouts of America, 196 S.EL 762, 
185 Ga. 810, 116 A.L R. 873. 

39. Ariz.—Conrad v. Maricopa Coun¬ 
ty, 12 P 2d 613, 40 Ariz. 390. 

40. Ariz.—Conrad v. Maricopa Coun¬ 
ty, supra. 

41. Ohio—Wehrle Foundation v. Ev- 
att, 49 N.E 2d 52, 141 Ohio St 467 
Ths word “institution*” is desorip- 

tio personae, and describes the own¬ 
ers or holders whose property may 
be exempted.—Wehrle Foundation v. 
Evatt, supra. 

42. Noncharltable use 

With respect to the taxation of 
land owned by an eleemosynary cor¬ 
poration, If any part of the land is 
used for noncharltable purposes, the 
whole is taxable.—Missouri Goodwill 
Industries v. Gruner, 210 S.W.2d 38, 
357 Mo. 647* 

Xn Ohio 

(1) The text rule is followed.— 
Mussio v. Glander, 79 N.E.2d 233, 
149 Ohio St. 423—Welfare Federation 
of Cleveland v. Glander, 64 N.E.2d 
813, 146 Ohio St 146. 

(2) There is also some authority 
holding that courts will not hesitate 
to separate that portion of the real 
estate which Is admittedly devoted to* 
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held th&t in the light of modem conditions involving 
the construction pf large buildings, there seems little 
justification for adhering to an assumed arbitrary 
rule of thumb that a building is necessarily taxable 
or ntmtaxable in its entirety. 48 

Special assessment . The rule that exemptions of 
private property from taxation do not extend to 
special assessments, levied on the basis of equivalent 
benefit, unless specifically so provided, is generally 
applied to charitable institutions. 44 

Ultra vires operation . If the operation of a hotel 
by a charitable corporation is ultra vires, its per¬ 
sonal property cannot be exempt; but if such op¬ 
eration is charitable, its personal property is ex¬ 
empt 45 

Grant, sequestration t or use. Under statutes ex¬ 
empting all real and personal estate granted, se¬ 
questered, or used for public, pious, or charitable 
uses, exemption turns on the fact of grant, seques¬ 
tration, or use and not on the language of the deed 
under which the land is held. 46 Realty not used, 
sequestered, or granted for such purposes and sep¬ 
arated by a river from property so used is not ex¬ 
empt despite ownership by the same person who 
owns property used for such purposes, 47 but realty 
used for evangelical camp meetings is exempt as 
used for a pious purpose, 48 and incidental receipt 
of income devoted to paying expenses of the meet¬ 
ings will not deprive it of exemption. 49 
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b. Character of Institution 

(1) In general 

(2) Foreign incorporation; activities in 

another state; residence of mem¬ 
bers or beneficiaries 

(3) Universal or public availability of 

benefits 

(4) Charitable or benevolent purpose 
(1) In General 

An Institution, in order to be entitled to exemption as 
charitable, must be of the kind specified in the exemp¬ 
tion law; in determining whether It Is, its declared ob¬ 
jects and its activities are considered. 

Where the exemption is conferred on property, 
rather than its owner, because its use and prod¬ 
uct are given over to charity, the character of the 
owner as a charitable society is immaterial ; 50 but, 
where exemption is conferred on charitable insti¬ 
tutions, as such, rather than on the property, in 
order to be entitled to exemption the society or in¬ 
stitution must be of the kind specified in the ex¬ 
emption law, 61 and exemption will be denied where 
the institution does not fall within the category 
of those specified in the statute as entitled to ex¬ 
emption. 62 

In determining whether an institution falls with¬ 
in the scope of the exemption statutes, the courts 
will consider not only the declared objects or pur¬ 
poses of the institution, 58 but also what it ac- 
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other than charitable usage —Hunt- | 

ington Ass’n v. Tax Commission, 7 

Ohio Supp 70 

43. Minn—Christian Business Men’s 
Committee or Minneapolis v State, 
38 N.W 2d 803, 228 Minn 649 

Property used in part for profit see 
infra subdivision g (4) of this sec¬ 
tion. 

44. Cal.—Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, 221 P 
2d 31, 35 Cal 2d 729, 16 A L R.2d 
1046. 

45. Ill.—People v. T. M. C. A. of 
Chicago, 6 N E.2d 166, 365 Ill. 118 

46. Vt—Willard v. Pike, 0 A. 907, 
69 Vt. 202. 

61 C.J. p 463 note 45. 

47. Vt.—Johnson v. Jones, 83 A 
1086, 86 Vt. 167. 

48. Vt.—-Johnson ▼. Jones, supra. 

48. Vt.—Johnson v. Jones, supra. 

6a Mo.—Corpus Juris eitsd in 
Evangelical Lutheran Synod of Mo., 
Ohio and Other States v. Hoehn, 
196 SW.2d 184, 143, 365 Mo. 257. 

61 C.J. p 452 note 75. 

61. Ky.—Merrick Lodge, Ko. 31, I 
O. O. F., v. City of Lexington, 194 
S.W. 92, 175 Ky. 276. 


Only institutions of “purely public 
charity” are exempt —City of Har¬ 
risburg v. Trustees of Harrisburg 
Academy, 162 A 815, 308 Pa. 686— 
Pennsylvania Military College v. 
Chester City, Com.Pl., 30 Del Co. 310, 
10 SomLeg.J. 283. 

52. Pa—Appeal of Art Club of 
Philadelphia, 193 A. 26, 327 Pa. 106 

61 C J p 452 note 77. 

Moral and mental improvement 
Real property owned by an organi¬ 
zation not organized exclusively for 
the moral and mental improvement of 
men, women, and children is not ex¬ 
empt—Township of New Providence 
v. Lions Club of Plainfield, 17 A.2d 
548, 19 N.J.Misc. 103. 

53. Iowa.—Readlln Hospital v. Roth, 
272 N.W. 90, 223 Iowa 341. 

Mass.—Fisher School v. Assessors of 
Boston, 91 N.E.2d 657, 325 Mass. 
629—American Institute for Econo¬ 
mic Research v. Assessors of Great 
Barrington, 87 N.E.2d 186, 324 

Mass. 509—Brockton Knights of 
Columbus Bldg Ass'n v. Assessors 
of Brockton, 72 N.E.2d 406, 321 
Mass. 110—Jacob's Pillow Deuce 
Festival, Inc., v. Assessors of Beck- 
et, 69 N.E.2d 463, 320 Mass. 311- 
Assessors of Boston v, World Wide 
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Broadcasting Foundation of Mass., 
69 N E 2d 188, 317 Mass. 698— 
Hairenik Ass’n v City of Boston, 
47 N E 2d 9, 313 Mass. 274—Board 
of Assessors of Boston v Boston 
Pilots' Relief Soc, 40 N.E.2d 889, 
311 Mass. 232—Board of Assessors 
of Boston v. Garland School of 
Home Making, 6 N.E.2d 374, 296 
Mass. 378 

Mo —Young Men’s Christian Ass’n of 
St. Louis and St Louis County v. 
Sestric, 242 SW.2d 497, 362 Mo 
551—Salvation Army v Hoehn, 188 
S W 2d 826, 354 Mo 107. 

Ohio.—Corpus Juris quoted la Zindorf 
v Otterbein Press, Ohio B T.A., 6 
Ohio Supp. 65, 68, affirmed 34 NE 
2d 748, 138 Ohio St 287. 

Pa.—Appeal of Betts Hospital, Com. 
PL, 27 NortbuCo. 69. 

S.D—In re South Dakota Sigma 
Chapter House Ass’n for Refund 
Of Taxes. 276 N.W. 258, 66 S.D. 569. 

61 C.J. p 452 note 78. 

Provision* of articles of Incorpora¬ 
tion held not controlling 

Mo —Missouri Goodwill Industries v. 
Gruner, 210 S.W.2d 38, 357 Mo. 647. 

Wis.—River view Hospital v. City of 
Tomahawk, 11 N.W.2d 188, 243 Wis. 
581—Prairie du Chlen Sanitarium 
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tually does, 64 the method df its administration, 66 
and the use made of the property, as discussed in¬ 
fra subdivision g of this settiod. Under such a 
statute, the determination of whether the property 
of a society is exempt depends on whether it meets 
the test of a public charity; 66 and institutions of 
a general charitable nature are held within the 
scope of such an exemption, 67 subject to any limi¬ 
tation imposed by the statute. 68 The definition of 
a charitable institution for the purposes of tort 
law is not conclusive in a tax exemption case. 59 

Private advantage, as a factor precluding any 
organization from assuming the status of a chari¬ 
table or benevolent institution, means private ad¬ 
vantage to the Organizers and supporters thereof. 60 
Reimbursement for services or expenses incurred, 
sale at a loss of books relating to social work, and 
the collection of rentals from part of the property 
owned by a welfare organization have been held not 
to prevent an organization from being a charita¬ 
ble institution, within exemption laws. 61 

A subsequent change in purposes of the institu¬ 
tion may deprive it of its right to exemption. 62 


W C.JJ& 

S6, where an institution df a charitable nature tn± 
ters the field of private ahd noncharitable business, 
the ekimption should be denied. 66 

Institution of purely public charity. An institu¬ 
tion is one of purely public charity, within an ex¬ 
emption statute, where it makes no gain or profit f 
accomplishes ends wholly benevolent, and benefits 
persons indefinite in numbers and personalities by 
preventing them, through absolute gratuity, from 
becoming burdens to society or to the state. 64 With 
respect to exemption, such a charitable institution 
d6es not lose its privileges as a purely public char¬ 
ity because it is organized and earned on by re¬ 
ligious orders connected with a denomination. 65 

Public or private ownership. Under laws ex¬ 
empting from taxation institutions of public charity, 
or of purely public charity, in order to be exempt 
an institution need not be publicly owned or op¬ 
erated, and private institutions operated for public 
charity are entitled to exemption. 66 Buildings 
erected by private persons on lands leased by them 
from charitable or benevolent institutions are not 
exempt from taxation. 67 
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Co. v. City of Prairie du Chien, 7 
N.W.2d 832, 242 Wis 262, 144 A.L. 
R. 1480. 

64. U.S— Corpus Juris quoted la 
Scholarship endowment Founda¬ 
tion v. Nicholas, D.C-Colo, 26 F. 
Supp. 511, 513. 

Mass.—Fisher School v. Assessors of 
Boston, 91 N.E.2d 657, 325 Mass. 
529—American Institute for Eco¬ 
nomic Research v Assessors of 
Great Barringrton, 87 N E 2d 186, 
324 Mass. 609—Brockton Knights 
of Columbus Bldg. Ass'n v. Asses¬ 
sors of Brockton, 72 N.E 2d 406, 321 
Mass. 110—Jacob’s Pillow Dance 
Festival, Inc., v Assessors of Beck- 
et, 69 N E 2d 463, 820 Mass. 311- 
Assessors of Boston v. World Wide 
Broadcasting Foundation of Mass., 
59 N.E.2d 188, 317 Mass. 598— 
Halrenlk Ass’n v. City of Boston* 47 
N.E 24 9, 313 Mass. 274—Board 
of Assessors of Boston v. Boston 
Pilots’ Relief Soc., 40 N.E.2d 889, 
811 Mass. 232—Board of Assessors 
of Boston v. Garland School of 
Home Making, 6 N.E 2d 874, 296 
Mass. 378. 

Ohio.—Corpus Juris quoted la Zln- 
dorf v. Otterbeln Press, 6 Ohio 
Supp. 65, 68, affirmed 84 N.E.2d 748, 

, 138, Ohio St 287. 

Pa.—Appeal of Betts Hospital, Com. 
PL, 67 North.Co. 69. 

61 CJi p 482 note 79. 

Great of Charter as mot oonolusive 

An orCjfiigietlaii properly chartered 

under statutory provision for Incor¬ 


poration as charitable or benevolent 
society may still be denied exemp¬ 
tion, if its practices are not in con¬ 
formity with its tenets; the issue 
is not foreclosed for all time by the 
i grant of a charter.—In re South Da¬ 
kota Sigma Chapter House Ass’n for 
Refund of Taxes, 276 N.W. 258, 65 S. 
D. 559. 

6S. Mass.—Assessors of Boston v. 
World Wide Broadcasting Founda¬ 
tion of Mass., 69 N E.2d 188, 317 
Mass. 698—Halrenlk Ass’n v. City 
of Boston, 47 N.E.2d 9, 818 Mass. 
274—Board of Assessors of Boston 
v. Boston Pilots' Relief Soc., 40 
N.E 2d 889, 311 Mass. 232—Board 
of Assessors of Boston v. Garland 
School of Home Making, 6 N E 2d 
374, 296 Mass. 378. 

00. Mass —Board of Assessors of 
Boston v. Boston Pilots’ Relief Soc., 
40 N.E.2d 889, 811 Mass. 232. 

07. Mass.—Board of Assessors of 
Boston v. Boston Pilots’ Relief Soc,, 
supra. 

58. "Mass.—Board of Assessors of 
Boston v. Garland Schbol of Home- 
Making, 6 N.B.2d 374, 296 Mass. 
878. 

I 

69. Mich.-—Gundry R. B. Smith 
Memorial Hospital Ass’n, 291 N.W. 
. 213, 298 Mich. 86. 

(Mason for rule 

Tax exemptions are to be strictly 
qan*trued.—Gundry v. R. B. Smith 
Mehufriai Hospital Ass’n, supra. 

538 


90. Okl —In re Farmers’ Union Hos¬ 
pital Ass’n of Elk City, 126 P 2d 
244, 190 Okl 661. 

61. Ohio —Welfare Federation of 
Cleveland v. Glander, 64 N E 2d 
813, 146 Ohio St. 146. 

69. N.Y —Corporation of Yaddo v 
City of Saratoga Springs, 214 NY 
S. 623, 216 App.Dlv. 1. 

Loss of exemption by change of use 
see infra subdivision g of this sec¬ 
tion. 

63. Ohio —Zindorf v. Otterbein 
Press, 6 Ohio Supp 65, affirmed 34 
N E.2d 748, 138 Ohio St. 287. 

64. Tex.—City of Houston v. Scot¬ 
tish Rite Benev. Ass’n, 280 S.W 
978, 111 Tex. 191, answers to cer¬ 
tified questions conformed to, Civ 
App., 233 S.W. 561—City of Pales¬ 
tine v. Missouri-Pacific Lines Hos¬ 
pital Ass'n, Civ.App., 99 SW.2d 311, 
error refused. 

Universality or public availability of 
benefits see infra subdivision b (8) 
(b) of this section. 

66. Pa—Dougherty v. City of Phil¬ 
adelphia, 11 A.2d 695, 189 Pa.SU- 
per. 37—Greek Orthodox Commupi- 
ty of Reading v. City of Reading, 
Com.PL, 43 Berks Co. 265. 

66. Fa.—In re Hill School, 87 X2d 
' *8». 370 Pa. *1. ' 

61 C.J. p 458 note 88. 

Ownership generally see infra subdi¬ 
vision e of this section. 

97. N.Y.—People r. ^Brooklyn, 93 N. 
Y. 808. 
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Mere temporary organizations have been held not 
entitled to exemption. 68 

The trustees under a testamentary trust direct¬ 
ing the disposition of income for the benefit Of a 
university and an art museum have been held a 
charitable institution. 69 

(2) Foreign Incorporation; Activities in An¬ 
other State; Residence of Members or 
Beneficiaries 

In t!«« absence of express statutory language, authori¬ 
ties differ as to whether foreign charitable corporations 
come within the exemption laws. 

Where tax exemption laws affecting charitable 
and benevolent institutions contain no express pro¬ 
vision as to whether or not foreign institutions shall 
be exempt, it has been both affirmed 70 and denied 71 
that foreign charitable corporations or institutions 
fall within the benefit of the exemption laws. Un¬ 
der statutes exempting from taxation property of a 
certain class of corporations “of this state,” and fur¬ 
ther exempting property of another class of cor¬ 
porations without reference to where incorporated, 
corporations of the latter class are impliedly enti¬ 
tled to exemption even though not incorporated in 
the state. 72 Where, however, the statute express¬ 
ly exempts property of benevolent and charitable 
institutions “incorporated under the laws of this 
state,” 73 or “incorporated within this state,” 74 for¬ 
eign corporations are not entitled to exemption; 
a statute may expressly provide that property sit¬ 
uated in the state and belonging to a foreign corpora¬ 


tion shall not be exempt 76 The fact that one of the 
agencies employed by a domestic corporation to 
execute on its premises its charitable purposes is 
a foreign corporation does not remove its property 
from the exempt class. 76 

Activities outside of state. Institutions conduct¬ 
ing their charitable activities wholly outside the 
state are not exempt as to property lying within the 
state; 77 but a statute exempting realty of a cor¬ 
poration organized for missionary purposes has been 
held not to restrict its missionary activities to the 
state, 76 or to deny exemption where most of the 
beneficiaries of its activities are nonresidents and 
such activities are not conducted wholly within the 
state. 79 

Residence of members or persons benefited . The 
fact that the members of a benevolent and charitable 
corporation are not permanently resident in the 
state in which it is incorporated, and that of its 
officers only the clerk resides therein, does not af¬ 
fect its right to exemption, where requirements 
are met by the clerk's residence. 80 Under a con¬ 
stitutional provision authorizing the legislature to 
exempt institutions of purely public charity, the 
legislature may limit such exemption to institutions 
from which residents of the state receive a benefit; 81 
but the constitutional provision does not forbid the 
legislature to exempt institutions which redound to 
the benefit only of nonresidents of the state, 82 and 
a statute providing for the exemption of institu¬ 
tions of charity has been held not construable under 


68. Ohio—Humphries v Little Sis¬ 
ters of Poor, 29 Ohio St 201 

69. Ohio—Heuck v. Haefncr, 199 N 
E. 701. 51 Ohio App. 74. 

70. NJ—Mission of St. Vincent de 
Paul Cong v Brakeley, 50 A. 5S9, 
67 N.J.Law 176 

61 C.J p 453 note 85. 

Exemption of foreign corporations 
generally see supra | 268. 
Well-considered oe.se 
Iowa.—In re Cooper's Estate, 295 N 
W. 448. 229 Iowa 921. 

71. Ill.—People v. Western Seaman’s 
Friends Soc., 87 Ill. 246. 

Minn.—Corpus Juris oited In State v. 
City of Hudson, 42 N.W.2d 646, 551, 
281 Minn. 127. 

W.Va.—Ferguson v. Townsend, 162 S. 
E. 4*90. Ill W.Va. 482. 

"A foreign institution or corpora¬ 
tion cannot claim the same privileg¬ 
es in their demands to transact busi¬ 
ness in this state as domestic in¬ 
stitutions, and the state ie not bound 
to give Its exemption privileges on 
taxation to such institutions unless 
ths Constitution or statue plainly 
and expressly grants it”—In re Pfirk 


College, * 39 P.2d 105. 107, 170 Okl 
132. 

72. N J —Denvllle Tp v. St. Francis 
Sanitarium, 98 A. 254, 89 N J.Law 
293 

73. Mich.—Port Huron v. Wright, 
114 N.W. 76. 150 Mich 279. 

N J —Township of New Providence v 
Lions Club of Plainfield, 17 A.2d 
648, 19 N.J.Misc. 103. 

74. Or.—Methodist Book Concern v. 
Galloway, 208 P.2d 819, 186 Or. 
585. 

Basis for distinction is not fact j 
that one corporation is domestic and 
other foreign, but that domestic char¬ 
itable corporation performs function 
in state of incorporation which is of 
direct interest to state and people 
in relieving the latter of burdens 
which might otherwise be imposed — 
Methodist Book Concern v. Galloway, 
supra. 

75. N.C.—Catholic Soc. of Religious 
and Literary Education v. Gentry, 
187 S.B. 795. 810 N.C. 679. 

76* N.Y.—Congregation Emaau-el of 
City of New York v. Ci^y of New 

539 


York, 270 N.Y S 6. 160 Misc. 657, 
affirmed 277 NY.S. 965, 243 App. 
Div 692. 

77. Ky —Lloyd Library & Museum v 
Chipman, 22 S.W.2d 697, 232 Ky 
191. 

61 C.J. p 463 note 89 

Conveyance for benefit of foreign 
corporation 

Lands within state conveyed for 
benefit of foreign corporation engag¬ 
ed in charitable purposes outside 
state were not exempt.—Ferguson v. 
Townsend, 162 S.E. 490. Ill W.Va 
432. 

78. N.Y.—People ex rel Near East 
Foundation v. Boyland, 106 N.Y.8. 
2d 736, 201 Mine. 855. 

79. N.Y.—People ex rel Near East 
Foundation v. Boyland. supra. 

80. Me.-—Camp Emoh Associates v. 
Inhabitants 4>t Lyman, 166 A. 59, 
132 Me. 67. 

81. Pa.*—-Appeal of Infants Welfare 
League Camp, 82 A.2d 296, 169 Pa. 
Super. 81. 

82. Pa.—Appeal of Infants Welfare 
League Camp, supra. 
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a “quid pro quo” theory as limiting the exemption 
to institutions from which the state, or residents 
thereof, receive a benefit. 83 

(3) Universal or Public Availability of Bene¬ 
fits 

(a) In general 

(b) Institutions of “purely public char¬ 

ity” 

(a) In General 

fa order to be exempt, a charity need not be uni- 
vereal; and, in the absence of express requirement of 
public character, it may be restricted to a designated 
class of persons. 

It is not essential to a chanty, under tax exemp¬ 
tion laws, that it shall be universal 84 or that all of 
the public be admitted to its benefits, 85 but only that 
an indefinite number of the public is so admitted, 86 
and that its benefits are not restricted to its cor¬ 
porate members 87 or to its officers or members 88 
So, charity need not be universal in order to be 
public. 89 


In the absence of express constitutional or legis¬ 
lative reference to the public character of a charity 
entitled to exemption, however, it ?has been held 
that property may be exempt as devoted to charity 
or belonging to a charitable institution although 
the benefits of the charity are restricted to & desig¬ 
nated class of persons, 90 such as the members of one 
sex 91 or the inhabitants of a particular territorial 
area, 93 or to the members of a particular reli¬ 
gious 98 or secular 94 organization, or to people of a 
particular nationality. 96 Groups formed by close 
ties of blood or association are not properly to be re¬ 
garded as beneficiaries of a public charity when 
the benefits of a trust are limited to them. 98 

Under laws exempting property used exclusively 
for charitable or benevolent purposes, without ref¬ 
erence to ownership, property so used is entitled to 
exemption although beneficiaries are restricted to 
members of certain societies and their relatives. 97 

An institution designed for support of particular 
individual , such as a minister, is not entitled to ex¬ 
emption as a charitable institution. 98 


83. Pa.—Appeal of Infants Welfare 
League Camp, supra 

A camp for underprivileged chil¬ 
dren operated In state as a public 
charity by a foreign corporation and 
maintained entirely by private char¬ 
ity was entitled under statute to ex¬ 
emption, even though only children 
from city of foreign state received 
the benefit of the camp—Appeal of 
Infants Welfare League Camp, supra. 

84. Or.—Hibernian Benev. Soc. v. 
Kelly, 42 P. 3, 28 Or. 17,3. 62 Am. 
S.R. 769, 80 L R.A. 167. 

61 C.J. p 463 note 90. 

85. N.H.—-Sisters of Mercy v. Town 
of Hooksett, 42 A.2d 222, 93 N.H. 
301. 

88. N.H.—Sisters of Mercy v. Town 
of Hooksett, supra. 

87. N.H.—Sisters of Mercy v. Town 
of Hooksett, supra* 

Beneficence dependant on members’ 
contributions 

An organization whose beneficence 
is confined to its members and de¬ 
pends on contributions made by such 
members Is not a charitable or benev¬ 
olent institution within tax exemp¬ 
tion laws.—County Assessor, Okla¬ 
homa County, v. United Broth, of 
Carpenters A Joiners of America. Lo¬ 
cal No. 329, 211 P.2d 790, 202 Okl. 
162. 

88 . N.H.—Society of Cincinnati v. 
Exeter, 81 A.2d 52, 92 N.H. 848— 
Davie v. Rochester Cemetery Ass'n, 
28 A.2d 877, 91 N.H. 494—Ports-, 
mouth Historical Soc. v. City of 
Portsmouth, 167 A. 712, 89 N.H. 283 | 


—Young Women’s Christian Ass'n 
v. Portsmouth, 192 A. 617, 89 N.H. 

40. 

89. Tex—City of Houston v. Scot¬ 
tish Rite Benev. Ass'n, 230 S W. 
978, 111 Tex. 191, answers to cer¬ 
tified questions conformed to. Civ. 
App., 233 S.W 651—City of Pales¬ 
tine v. Missouri-Pacific Lines Hos¬ 
pital AsB’n, Civ.App., 99 S.W.2d 311, 
error refused. 

90. Kan—Kansas Masonic Home v. 
Board of Com’rs of Sedgwick Coun¬ 
ty, 106 P. 1082, 81 Kan. 869, 26 
L.RA.NS., 702. 

61 C.J. p 453 note 92. 

Private benefits} public interest 

Prom the standpoint of the public 
interest, the indefinite beneficiaries 
of a public charity may be within a 
limited class or group, with the re¬ 
sult that they have been held to be¬ 
come entitled to rights because they 
are members of the public; but a sec¬ 
tion of the public so segregated and 
specialized that benefits to its mem¬ 
bers a^e essentially private In na¬ 
ture seems public only by strained 
reasoning. The public Interest, al¬ 
though confined to few members, 
should not only be an Interest of a 
public nature, but also should be a 
matter of public concern because of 
an actual public benefit—Society of 
Cincinnati v. Exeter, 81 A.2d 62, 92 
N.H. 348* 

Metired officers of talvatioa Army 

N.J.—City of Asbury Park v. Sal¬ 
vation Army, *58 A.2d 218, 26 N.J. 
Misc. 170. I 


91. Ind —Indianapolis v. Grand Mas¬ 
ter Indiana Grand Lodge, 25 Ind. 
518 

Or.—Portland Hibernian Soc. v. Kel¬ 
ly, 42 P. 3, 28 Or. 173, 62 Am.SR. 
769, 30 LR.A. 167 

99. Ind.—Indianapolis v Grand Mas¬ 
ter Indiana Grand Lodge, 25 Ind 
618. 

Or.—Portland Hibernian Benev. Soc 
v. Kelly, 42 P. 3, 28 Or. 173, 62 Am 
S.R. 769, 30 L.R A. 167. 

93. Ind—Indianapolis v. Grand Mas¬ 
ter Indiana Grand Lodge, 25 Ind 
618 

Or—Portland Hibernian Benev. Soc 
v. Kelly, 42 P. 3, 28 Or. 173, 62 Am. 
S R. 769, 30 L.R.A. 167. 

94. Colo —Horton v. Colorado 
Springs Masonic Bldg. Soc, 173 P. 
61, 64 Colo 629, L.R.A.1918E 966 

61 C.J. p 453 note 96. 

95. N.Y.—People v. New York Tax, 
etc., Com'rs, 36 Hun 311. 

61 C.J. p 463 note 97. 

98. N.H.—Society of Cincinnati v. 
Exeter, 81 A.2d 62, 92 N.H 848 

97. Colo.—Horton v. Colorado 
Springs Masonic Bldg. Soc,, 173 P. 
61, 64 Colo. 529, L.R.A.1918E 966 

Kan.—Kansas Masonic Home v 
Board of Com'rs of Sedgwick Coun¬ 
ty, 106 1082, 81 Kan. 869, 26 L. 

R.A.,N.a, 702. 

98. Me.—Inhabitants of Gorham v. 
Trustees of the Ministerial Fund 
in Gortiara, 62 A. 290, 109 Me. 22. 

Mass:—Trustees of the Greene FCun- 
datlon v. City of Boston, 12 Cush. 
54. 
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(b) Institutions of "purely public charity" 

Authorities differ as to whether an Institution re¬ 
stricting Its benefits to a designated class, or to mem¬ 
bers of a particular organization, is within an exemption 
of “institutions of purely public charity.” 

Where exemption is m terms granted to “in¬ 
stitutions of purely public chanty” or the like, the 
courts do not agree as to whether an institution 
restricting its benefits to a designated class is en¬ 
titled to exemption." According to one view, the 
charity is no less public because its benefits are re¬ 
stricted to a designated class, 1 and it has been held 
that charitable institutions are exempt although 
their benefits are available only to members, or their 
relatives, of particular religious 2 or secular 3 or¬ 
ganizations. Other authorities hold that, in order 
to be exempt as a public or purely public charity, an 
institution must offer its benefits to the general or 
indefinite public 4 and not confine them to privi¬ 
leged individuals, 5 and under this view exemption 
as a public charity is denied to institutions restrict¬ 
ing their benefits to members of particular organiza¬ 


tions and their families,* although an institution is 
none the less public because limiting its benefits 
according to age, 7 color, 8 residence, 8 or sex, 10 or 
because restricted to persons requiring a particular 
type of assistance; 11 and the fact that preference 
is given to a certain class will not deprive the char¬ 
ity of its purely public character if the general pub¬ 
lic is admitted as vacancies occur with respect to 
members of the favored class. 12 

Reasonable regulations for the admission of the 
public do not destroy the charitable nature of a 
gift or institution. 13 

Fact that funds are used to relieve recipients in 
their own homes, instead of in the institution itself, 
does not deprive the institution of its status as a 
purely public charity. 14 

(4) Charitable or Benevolent Purpose 

(a) In general 

(b) Receipt of revenue or profit 


09. Ky—Widows*, etc. Home O F 
v. Commonwealth, 103 SW 354, 
126 Ky. 386, 31 Ky L 775, 16 L R.A., 
NS. 829 

Mo —Corpns Juris cited in In re Bur¬ 
roughs’ Estate, 206 S.W 2d 340. 342, 
357 Mo. 10. 

Institution or property exempt see 
supra subdivision a of this section 
Institutions of purely public charity 
generally see supra subdivision b 
(1) of this section. 

1. Ky —Widows’, etc, Home O F 
v. Commonwealth, 103 SW. 354, 
358, 126 Ky. 386, 31 Ky.L. 775, 16 
L.R.A..N S., 829, overruling Wid¬ 
ows*, etc., Home v Bosworth, 65 
S.W. 691, 112 Ky. 200, 23 Ky.L 
1605. 

61 C J p 454 note 3. 

“Charitable institutions are public, 
if they are open to the whole public, 
or the whole of the classes for whose 
relief they are intended or adapted ’’ 
—Tharpe v Central Georgia Council 
of Boy Scouts of America, 196 S E 
762, 766, 185 Ga 810, 116 A.L.B 373. 

The word “purely” is Intended to 
modify the word “charity’* and not 
the word “public,** so as to require 
the institution to have a wholly al¬ 
truistic quality and exclude from it 
every private or selfish interest or 
profit or corporate gain. ... In 
law, the word “purely'* is used in the 
sense of, and as equivalent to, “only,” 
“wholly,” “exclusively,” “complete¬ 
ly,** “entirely,** and '‘unqualifiedly.*’— 
City of Palestine v. Missouri-Pacific 
Lines Hospital Ass*n, Tex.Civ.App., 
99 S.W.2d 311, error refused-—Benev¬ 
olent A Protective Order of Blks, 
Lodge No. 151 v. City of Houston, 
Tex.Civ.App., 44 S.W.2d 488, error re¬ 
fused—61 C.J. p 454 note 8 [a]. 


Boy Scouts 

Property belonging to the region¬ 
al council of the Boy Scouts of Amer¬ 
ica which was open to use of mem¬ 
bers of organization was not a pri¬ 
vate charity, as distinguished from 
a purely public chanty, because camp 
was open only to members of Boy 
Scout organization, where every boy 
on reaching age of twelve years was 
eligible to become member, with no 
other qualification or restriction.— 
Tharpe v. Central Georgia Council 
of Boy Scouts of America, 196 S.E 
762, 185 Ga. 810, 116 ALR. 373 

2. Ky —Preachers* Aid Society of 
Kentucky Annual Conference of M 
E Church, South v. Jacobs, 32 S W. 
2d 343, 235 Ky. 790. 

61 C.J. p 454 note 4. 

3. Ky —Widows’, etc , Home O. F v 
Commonwealth, 103 SW 354, 358, 
126 Ky. 386, 31 Ky.L. 775, 16 LR A. 

VS ROft 

61 C J. p 454 note 5 

4. Pa—City of Harrisburg v. Trus¬ 
tees of Harrisburg Academy, 162 A 
815, 308 Pa. 585—Tp. of Abington 
v. Ogontz School, Com.Pl., 64 
Montg Co 285. 

61 C J p 454 note 6. 

“Public” held to relate to whole peo- 
ple 

Pa.—Pennsylvania Military College 
v. Chester City, Com PI., 30 Del.Co. 
310, 10 Som Leg.J 283. 

Held public despite small number 
directly benefited 

Pa.—Pennsylvania Military College 
v. Chester City, supra. 

B. Pa.—City of Harrisburg V. Trus¬ 
tees of Harrisburg Academy, 162 

541 


A. 815, 308 Pa. 585—Tp of Abinr- 
don v Agontz School, Com PI, 64 
Montg Co 285 
61 C.J. p 454 note 7. 

0. Colo —Corpus Juris elted lu Lane 
v. Wilson, 83 P 2d 331, 332, 103 
Colo 99. 

Pa—Pennsylvania Military College v 
Chester City, Com PI, 80 Del.Co. 
310, 10 Som 283 
61 C.J p 454 note 8 

7. Pa.—Burd Orphan Asylum v Up¬ 
per Darby School Dist., 90 Pa. 21. 

8 . Pa—Hastings v. Long, 11 Pa. 
Dist & Co 370 

9. Pa.—Burd Orphan Asylum v Up¬ 
per Darby School Dist., 90 Pa. 21. 

61 C.J p 454 note 11. 

10. Pa.—Appeal of Donohugh, 86 Pa. 
306 

61 C J p 454 note 12. 

11 . Pa.—Burd Orphan Asylum v. 
Upper Darby School Dist, 90 Pa. 
21 . 

61 C J p 454 note 13. 

Teaohers 

Pa.—Appeal of Louise H. Haessler 
Memorial Fund, 41 Dist A Co. 202. 

12 . Pa.—Academy of Protestant 
Episcopal Church v. Hunter, 4 Fa. 
Co 66 

61 C.J. p 454 note 14. 

13. Pa.—Barnes Foundation v. Kee- 
ly, 164 A. 117, 108 Fa.Super. 203, 
affirmed 171 A. 267, 314 Pa. 112. 

14. Ky.—Preachers’ Aid Society of 
Kentucky Annual Conference of M. 
E. Church, South v. Jacobs, 32 6. 
W.2d 343. 235 Ky. 790. 

61 C.J* p 465 note 15. 
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- (a) In General 

In determining which Institutions, or types thereof, 
are within constitutional or statutory exemptions of 
Charitable or benevolent institutions, the courts have 
oonstrued such terms as “beneficent,” “benevolent,” 
“charitable,” “charity,” and “charitable purposes.” 

In order to be entitled to exemption, an institu¬ 
tion must be purely charitable and, where its 
primary purpose is other than charitable and its 
charitable activities are subordinate and incidental, 
it is not entitled to exemption as a charitable or 
benevolent institution. 16 Conversely, and in the 
absence of a statute to the contrary, where the 
primary purpose and activity of an institution are 
charitable or benevolent, the fact that it has in¬ 
cidental or secondary purposes and activities of a 
noncharitable character will not deprive it of the 
right to exemption. 16 Under laws exempting insti¬ 
tutions "used exclusively for charitable purposes," 
an organization engaged to some extent in club and 
social activities is not entitled to exemption ; 17 but 
under such laws a corporation not for profit is 
a charitable institution where its sole purpose is 


to promote co-operation and co-ordination between 
the social, ;welfare, charitable, eleemosynary, and 
hospital agencies and associations of the city* and 
its membership is composed entirely of agencies and 
organizations which the community recognizes as 
solely for charitable promotion, and all of its ac¬ 
tivities and purposes are those of subserving charita¬ 
ble enterprises. 18 

“Beneficent” The word "beneficent,” as used in 
tax exemption statutes, has been construed as syn¬ 
onymous with "charitable.” 18 Accordingly, a stat¬ 
ute exempting property used actually and exclusive¬ 
ly for charitable or beneficent purposes does not 
enlarge a constitutional provision exempting prop¬ 
erty used for charitable purposes, 26 

“Benevolent” As used in tax exemption statutes, 
the word "benevolent" is very broad and of general 
import. 21 It includes the word "charitable," 22 but 
is not necessarily synonymous therewith, 22 the two 
words being said to be different terms, 24 and the 
word "benevolent” being said to be of broader 
significance. 26 Other authority, however, has con- 


15. Me —Bangor v. Hieing Virtue 

Lodge No. 10 F. ft A. M, 73 Me 

428. 40 Am H. 869. 

Neb.—Appeal of Scottish Rite Bldg. 

Co., 182 N.W. 674. 106 Neb. 96. 17 

A.L.R. 1020. 

Whe test of exemption, is that the 
Institution must appear, from all the 
facts presented, to be operated for 
objects which are fundamentally 
charitable or philanthropic.—-College 
of Paterson v. City of Paterson, 29 A. 
2d 402, 21 N J.Misc. 13. 

Integration, of activities with objec¬ 
tives 

The plotted objective of an institu¬ 
tion mdst be purely charitable and its 
activities must be such as integrate 
with its objectives, that is, lit In 
without changing its character, in 
order to entitle its realty to exemp¬ 
tion as being used exclusively for 
purposes purely charitable.—Evan¬ 
gelical Lutheran Synod of Mo., Ohio 
and Other States v. Hoehn, 196 S.W. 
2d 184, 866 Mo. 267. 

A competitive commercial basinets 
conducted for profit does not comply 
with requirement for exemption of 
.realty that it be used exclusively for 
purposes purely charitable.—Evan¬ 
gelical Lutheran Synod of Mo., Ohio 
and Other States ▼. Hoehn, supra. 

jyd and relief 

tVT*ere the sole object of a society 
is, expressed to be to give aid and,re¬ 
lief, It* Is competent to consider " the 
'ConOKtetts under which the aid or 
feeltfif 4s*'given and the essence of its 
Cube tandem rather than Its descrip¬ 
tion; so, tinder regulations of a so-! 
ciety organised solely to give aid and 


relief, providing for admission fee of 
twenty-five dollars, dues of one hun¬ 
dred dollars per year, and an initial 
assessment of approximately four 
thousand four hundred dollars, and 
providing for return of assessment 
on retirement or death, retired mem¬ 
bers have enforceable persona) rights, 
and the society Is not a benevolent 
and charitable corporation.—Board of 
Assessors of Boston v. Boston Pilots’ 
Relief Soc, 40 N.E 2d 889, 811 Mass. 
232. 

Religious corporation 

(1) A religious corporation could 
not qualify also as a charitable cor¬ 
poration ill order to hold exempt title 
to realty used for purposes purely 
charitable but not for church edifices, 
parsonages, or cemeteries to which 
purposes constitution limited realty 
to which religious corporations might 
hold title; a religious corporation 
could not evade constitutional pro¬ 
visions by creating wholly owned and 
controlled subsidiary publishing com¬ 
pany to hold title to realty devoted to 
printing ^nd publishing business, and 
claim exemption of such realty from 
taxation as being used for purposes 
purely charitable, where primary ob¬ 
jective of such unit waft religious, 
even though publishing company's ar¬ 
ticles of association stated as pne of 
its objectives the advancement and 
extension of knowledge and learning 
generally.—'-Evangelical LtttberSn 
Synod of Mo., Ohio and Other States 
v. Hoehn, 196 S.W.Sd 114, 866 Mo. 
267. 

(2) Religious institutions generally 
See infra || 289-291. 

542 


16. Me.—Ferry Beach Park Ass’n of 
Universalists v. City of Saco, 142 
A. 65. 127 Me. 136. 

17. Ohio—East Cleveland Post No 
1600, Veterans of Foreign Wars v 
Board of Tax Appeals, 41 N E 2d 
2 42, 139 Ohio St. 664. 

61 C.J p 456 note 18. 

18. Ohio—Huntington Ass'n v. Tax 
Commission. 7 Ohio Supp. 70 

19. Ill.—Turnverein “Lincoln” v 
Board of Appeals of Cook County, 
192 NE. 780. 358 Ill 136—People v 
Rockford Lodge No. 64, B. P. O. E, 
181 N.E 432, 348 Ill. 628. 

61 C.J. p 456 note 39. 

20 . Ill—People v. Rockford Lodge 
No. 64, B. P. O. E., supra. 

21. Wis.—Northwestern Pub House 
v. City of Milwaukee, 188 N.W. 686. 
177 Wis. 401. 

22 . S.D.—Dakota Lodge No. 1, I. O. 
O. F. v. Yankton County, 228 N.W 
238, 66 S.D. 284. 

23. N.Y.—Webster Apartments v. 
City of New York, 193 N.Y.S. 660, 
118 Mlec. 91. 

61 C.J. p 465 note 38. 

24. N.Y.—People ex reL Chamber of 
Commerce of 8tate of N Y. v. 
Mills, 66 N.Y.S. 2d 281, 188 Mi sc 
693, affirmed 71 N.Y 8.2d 896, 272 
App.Div. 804, reargument and ap¬ 
peal denied 78 N.Y.S.2d 689, 272 
App.DlV. 997. 

26, N.Y,-—People ex rel. Chamber of 
Commerce of State of N. Y. v. 
Mills, supra. 

SJD.—Dakota Lodge No. 1, I* O. O. F. 
v* Yankton County, 228 N.W. 288, 
56 S.D. 224. 
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strtted it as synonymous with “charitable!,” 26 or has 
held that it is no broader than “charitable/'* 7 and 
adds nothing to it. 2 * 

In determining the meaning of “benevolent" in 
statutes exempting benevolent societies from taxa¬ 
tion, the courts will presume that such term was 
used by the legislature in the same sense in which 
it is employed in other kindred statutes, 29 not mere¬ 
ly in statutes on the same subject, but in statutes 
on cognate subjects, 30 and the meaning of “benevo¬ 
lent," as used m statutes relative to incorporation 
of benevolent societies, has been held controlling as 
to its meaning in statutes providing for exemption 
of benevolent societies from taxation. 31 The word 
is not restricted to the poor or sick. 32 

“Charitable ” The word “charitable," as used in 
laws providing for exemption of property used for 
charitable purposes, should be given a fair and 
reasonable interpretation, 33 and means intended for 
chanty. 34 So, in order to be charitable, in this 
sense, an institution must be organized and conduct¬ 
ed to perform some service of public good or wel¬ 
fare, 35 and the public service to be performed must 
be obligatory. 36 The meaning of the word should, 
however, be restricted to objective charity, such as 
alleviation of suffering and practical philanthropy, 37 
and will not include mere subjective chanty, such 


as the inculcation of charitable ideas; 26 but the 
word is not restricted to relief of the poor or sick. 32 

No fixed rule has been established by which it cap 
be determined whether an organization is charitable, 
within a tax-exemption statute, 40 and each case 
must turn on it 9 particular facts. 41 The principal 
and distinctive features of such an organization are 
that it has no capital and no provision for making 
dividends or profits, but derives its funds mainly 
from public and private charity and holds them in 
trust for the objects and purposes expressed in the 
instrument creating such organization, 42 the test 
being whether it exists to carry out a purpose recog¬ 
nized in law as charitable or whether it is main¬ 
tained for gain, profit, or private advantage. 43 In 
order to determine whether a particular organization 
is charitable in the sense in which that word is used 
in a tax-exemption statute, resort must be had to 
the accepted doctrine with respect to charitable 
uses, 44 and an institution is charitable the property 
and funds of which are devoted to such purposes 
as would support the creation of a valid charitable 
trust. 45 Where neither law nor public policy for¬ 
bids, a charitable use, in this connection, may be 
applied to almost anything that tends to promote 
the well-doing and well-being of social man. 46 

“Charitable purposes” as used in laws exempt- 


26. Ill.—People v T. M C A of 
Chicago, 6 NE2d 166. 365 Ill 118. 

Kan.—-Mason v. Zimmerman, 106 P 
1005, 81 Kan 793 

Mass.—Boston Chamber of Commerce 
v. Assessors of Boston, 54 N E 2d 
199, 315 Mass. 712, 152 A.L.R. 174 
—Board of Assessors of Boston v 
Boston Pilots* Relief Soc , 40 N E 
2d 889, 311 Maes 232—Board of As¬ 
sessors of Boston v Garland School 
of Home Making, 6 N.E.2d 374, 29C 
Mass. 378. 

“What a ‘benevolent* Institution Is, 
If It differs from one that is mere¬ 
ly ‘charitable.’ may be difficult to 
say.”—Camp Emoh Associates v. In¬ 
habitants of Byman. 166 A. 59, 60, 
132 Me. 67. 

27. Mass.—Assessors of Lancaster v. 
Perkins School. 82 .N.E 2d 883, 323 
Mass. 418. 

28. Mass.—-Boston Chamber of Com¬ 
merce v. Assessors of Boston, 54 

N. E 2d 199, 315 Mass. 712, 152 A. 
L.R, 174. 

29. S.D—Dakota Lodge No 1, I. O. 

O. F„ v. Yankton County, 228 N.W. 
388, 66 SD. 234. 

6Q. S.D.—Dakota Lodge No. i, I. O. 
O. F. v. Yankton County, supra. 

31. SD.—‘Dakota Lodge No. 1, I. O. 

O. F. v. Yankton County, supra. 

61 C.J. p 466 note 88. 


32. Mass —Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E.2d 374, 296 Mass 
378. 

33. Neb —In re Y M C. A. Ass'n 
Assessment, 182 N.W 593, 106 Neb 
105, 84 AL.R. 1060. 

34. Kan —Mason v Zimmerman, 106 

P. 1005, 81 Kan. 799. 

35. N.H.—Society of Cincinnati v. 
Exeter, 31 A 2d 52, 92 N H 348— 
Davie v. Rochester Cemetery Ass'n, 
23 A 2d 377, 91 N H 494—Ports¬ 
mouth Historical Soc. v. City of 
Portsmouth, 197 A. 712, 89 N.H. 
283—Young Women’s Christian 
Ass'n v. Portsmouth, 192 A. 617, 
89 N.H. 40. 

38. NH—Society of Cincinnati v. 
Exeter, 31 A 2d 52, 92 N.H. 848. 

37. Neb.—Appeal of Scottish Rite 
Bldg Co., 182 N.W. 674, 106 Neb. 
95, 17 A.L.R. 1020 

38. Neb—Appeal of Scottish Rite 
Bldg Co., supra. 

61 C.J. p 455 note 23. 

39. Maes.—Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E. 2d 874, 296 Mass. 
876. 

46. Ill.—People ex re 1. Hellyer v. 
Morton, 25 N.B.88 504, 873 Ill. 72— 
Krause v Peoria Housing Author¬ 
ity, 19 N.E.2d '198, 870 Ilk 856. 
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41. Ill.—Krause v. Peoria Housing 
Authority, supra. 

42. Ill.—-People ex rel. Hellyer v. 
Morton, 25 N.E 2d 504, 873 Ill. 72- 
People v. Y. M. C. A. of Chicago, 
6 NE.2d 166, 365 Ill. 118—Congre¬ 
gational Sunday School & Publish¬ 
ing Soc. v. Board of Review, 125 
N E. 7, 290 Ill. 108. 

Vt—Brattleboro Retreat v. Town of 
Brattleboro, 173 A. 209, 106 Vt 
228. 

Receipt of revenue generally see in¬ 
fra subdivision b (4) (b) of this 
section. 

43. Ill —Congregational Sunday 

School & Publishing Soc. v. Board 
of Review, 126 N E. 7, 290 Ill. 108. 

Yt —Brattleboro Retreat v. Town of 
Brattleboro, 173 A. 209, 106 Vt. 
228. 

44. N H —-Davie v. Rochester Ceme¬ 
tery Ass’n, 23 A.2d 377, 91 N.H. 
494. 

45. N.H.—Davie v. Rochester Ceme¬ 
tery Ass'n, supra. 

48. Ill.—Krause v. Peoria Housing 
Authority, 19 N E 2d 193, 870 Ill. 
356—People v. Freeport Masonic 
Temple, 179 N.E. 672, 847 Ill. 180. 

Mo—Bader Realty &. Inv, Co. v. St 
Louis Housing Authority, 217 S.W. 
2d 489, 858 Mo. 747. 
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ing from tax property used therefor, have been de- j 
fined as eleemosynary* purposes; 47 but the legal 
meaning of charitable purposes is not necessarily 
limited to free service to the poor. 48 Charitable 
purposes include those the accomplishment of which t 
tnakes it likely that persons affected will become sub¬ 
stantial and useful citizents and less likely that they 
will become burdens on society. 49 Social and rec¬ 
reational activities of a club do not constitute a 
charitable purpose ; 50 and, in a tax-exemption sense, 
it is not a charitable purpose to accumulate funds 
or profits for presentation to the federal govern¬ 
ment or for the provision of additional dining and 
recreational facilities in federal buildings and 
parks. 51 It is riot enough, in order to exempt prop¬ 
erty from taxation, that one of several purposes 
or results i9 charity; it must be the chief, if not 
the sole, object 52 

The phrase “purposes purely charitable” is broad¬ 
er than mere relief of the destitute or the giving 
of alms; 53 it contemplates activities not self-sup¬ 
porting which are intended to improve the physical, 
mental, and moral condition of the recipients and 
make it less likely that they will become burdens 
on society and more likely that they will become 
useful citizens. 54 

“Charity” The word “charity,” as used in tax 
exemption statutes, is not restricted to the relief of 
the sick or indigent, but extends to other forms of 


philanthropy or public beneficence, 5 # such as prac¬ 
tical enterprises for the good of humanity operated 
at moderate cost to the beneficiaries, 56 or enter¬ 
prises operated for the general improvement and 
happiness of mankind. 67 As used in such statutes, 
it has been defined as an organization or institution 
engaged in the free assistance of the poor, in¬ 
capacitated, distressed, etc. ; 58 and under this defini¬ 
tion the characteristics of an organized charity are 
that whatever it does for others it does free of 
charge, or, at least, so nearly free of charge as to 
make the charges nominal or negligible, and that 
those to whom it renders help or services are those 
who are unable to provide themselves with what the 
institution provides for them, that is, they are 
legitimate subjects of charity. 59 

The exemption of a charity does not aid in show¬ 
ing what a charity is, but whatever in the law is 
regarded as a charity public in nature is relieved 
from taxation if it takes institutional form. 60 Stat¬ 
utes exempting real property belonging to, or held 
for the benefit of, charitable institutions under 
certain conditions have been held to have reference 
to a charity in fact as distinguished from one in 
theory 61 It is of the essence of a privately or¬ 
ganized public charity, termed in the law as a 
charitable trust, that it hold property in trust for 
the public benefit, in order to be exempt from taxa¬ 
tion. 62 


47. Pa.—Incorporated Trustees of 
Salvation Army in Pa. v. Allegheny 
County. 80 A.2d 768, 367 Pa. 373- 
Young Men's Christian Ass'n of 
Germantown v City of Philadel¬ 
phia. 187 A. 204. 823 Pa. 401. 

-S.C.—Corpus Juris cited In Ellerbe 
v David, 8 S E.2d 618, 620, 193 S.C. 
332. 

41 C J. p 466 note 25 

"Charitable purposes" generally see 
Charities Si 12-23. 

48. N.Y.—People ex rel. Doctors 
Hospital v. Sexton. 48 N.Y.S.2d 201, 
267 App.Div, 736, affirmed 64 NJB. 
2d 273, 295 N.Y. 663. 

49. Mo —Young Men's Christian 
Ass'n of St. Louis and St. Louis 
County v. Sestric, 242 S.W.2d 497, 
362 Mo. 651. 

50. Ill.—Oak Park Club r. Lindhelm- 
er, 17 N.E 2d 32, 369 Ill. 462. 

411. D.C.—Government Services ▼. I 
District of Columbia, 189 F.2d 662, 
88 U.SApp.D.C. 860, certiorari de¬ 
nied 72 S.Ct 51, 842 U.a 828, 96 
L.$d. 626. 

Mi I1L—People v. Rockford Mason¬ 
ic Temple Bldg. Ass'n, 181 N.E. 428, 
848 HI. 667, 88 A.LR. 768. 

53. Mo.—-Bader Realty 4k Inv. Co. v. 


St Louis Housing Authority, 217 
S.W 2d 489, 368 Mo. 747. 

54. Mo.—Bader Realty 4k Inv. Co. v. 
St Louis Housing Authority, supra. 

55. Ga —Corpus Juris quoted in 
Tharpe v. Central Georgia Council 
of Boy Scouts of America, 196 S 
E. 762, 764, 185 Ga. 810, 116 A.L.R. 

| 373. 

Ill.—People v. Y. M. C. A. of Chicago, 
6 N.E 2d 166, 365 Ill. 118—People 
I v. Freeport Masonic Temple, 179 
1 N.E. 672, 347 Ill. 180. 

Mass.—Boston Symphony Orchestra 
v. Board of Assessors of City of 
Boston, 1 N.E.2d 6, 294 Mass. 248 
Mo.—Salvation Army v. Hoehn, 188 
S.W.2d 826, 354 Mo. 107. 

61 C.J. p 455 note 27. 

56. Ga.— Corpus Juris quoted in 
Tharpe v. Central Georgia Council 
of Boy Scouts of America, 196 S E 
762, 764, 185 Ga. 810, 116 A.L.R. 
873. 

Neb.—In re Y. M. C. A. Ass’n Assess¬ 
ment 182 NW. 693, 106 Neb. 105, 
84 A.L.R. 1069. 

57. Ga.— Corpus Juris quoted in 

Tharpe v. Central Georgia Council 
of Boy Scouts of America, 196 S.E. 
762, 764, 185 Ga. 810, 116 A.L.R. 
373. 

61 C.J. p 455 note 29. 
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58. Pa.—Young Men's Christian 
Ass’n of Germantown v. City of 
Philadelphia, 187 A. 204, 823 Pa. 
401. 

59. Pa.—Incorporated Trustees of 
Salvation Army in Pa. v. Allegheny 
County, 80 A.2d 768, 367 Pa. 373— 
Young Men's Christian Ass'n of 
Germantown v. City of Philadel¬ 
phia, 187 A. 204, 823 Pa. 401. 

60. N.H.—Young Women’s Christian 
Ass’n v. Portsmouth, 192 A. 617, 
619, 89 N.H. 40. 

"Whatever the requirements to con¬ 
stitute a public charity, they are not 
greater or more insistent if it be¬ 
comes tax exempt." 

N.H.—Young Women's Christian 

Ass'n v. Portsmouth, supra. 

6 L NC.—Sir Walter Lodge No. 411, 
I. O. O. F., v. Swain, 9 S.E.2d 365, 
217 N.C. 632. 

69. N.H.—Society of Cincinnati v. 
Exeter, 81 A.2d 52, 65, 92 N.H. 
348. 

Charitable trust as fiduciary relation¬ 
ship 

A charitable trust, within scope of 
tax exemption statute, is a fiduciary 
relationship with respect to property, 
imposing on trustee .equitable duties 
to deal with the property for char- 
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In a constitutional provision that institutions 
of purely public charity shall be exempt, the word 
“purely” must be construed in the popular sense, 6 * 
and means “wholly,” “solely,” and “exclusively,” 64 
or “completely,” “entirely,” and “unqualifiedly.” 66 
A Christian laymens organization, the general pur¬ 
pose of which is to promote the moral and educa¬ 
tional welfare of youth by bringing them under 
religious influences, has been held to be such an 
institution. 66 A grant of land is not required to be 
in perpetuity in order to make it a purely public 
charity. 67 

Patriotism is an objective within the subjects of 
public charity. 68 

The promotion of commerce has been held not a 
benevolent purpose within the meaning of an ex¬ 
emption statute. 69 

Governmental function . A charitable institution 


need not bt engaged in some governmental function 
in order to be exempt from taxation. 70 

Payment of employees . Payment of compensation 
to its employees does not deprive an institution of 
its charitable character under tax exemption laws. 71 

(b) Receipt of Revenue or Profit 

An Institution, In order to be exempt as charitable, 
must not be operated for private profit; but an Institu¬ 
tion may be a public charity, even though it receives from 
its beneficiaries revenue which Is devoted to its main¬ 
tenance or purposes* 

In order to be exempt as charitable and benevo¬ 
lent, an institution should be operated without any 
element of pnvate profit, 72 and must not be a 
money-making institution. 7 * This does not mean 
that a charitable institution cannot charge fees 74 
or engage in business, 75 but that no profits can be 
distributed to members or stockholders, 76 that there 


ltable purposes, and the trust Is en¬ 
forceable by some officer in behalf of 
the state.—Society of Cincinnati v 
Exeter, supra 
Use for public or class 

When, and not until, property be¬ 
comes devoted to use for the benefit 
of the public, or some class of per¬ 
sons who may be reasonably regard¬ 
ed as part thereof, does a charitable 
trust, within scope of exemption 
statute, exist—Society of Cincinnati 
v Exeter, supra 

Assignability of trust to definite 
property 

If there is some trust of public 
service, it must be assignable pre¬ 
dominantly, or in ascertainable por¬ 
tions, to definite property in order 
to subject it to public enforcement, 
the need of specific, or at least de¬ 
terminable, property or funds held in 
trust for charity must appear before 
exemption statute is applicable—So¬ 
ciety of Cincinnati v. Exeter, supra 

63. Pa.—City of Harrisburg v. Trus¬ 
tees of Harrisburg Academy, 162 A. 
816, 808 Pa. 686 

64. Minn—Christian Business Men’s 
Committee of Minneapolis v. State, 
88 N.W.2d 803, 809, 228 Minn 649 
—State v. Willmar Hospital, 2 N. 
W.2d 664, 666, 212 Minn. 38. 

Private control and profit 

For this reason, property owned by 
a corporation organized as public 
charity is not exempt as property of 
an institution of “purely public chari¬ 
ty" where it is subject to private 
control and is devoted to substantial 
use for private profit—State v. Will- 
mar Hospital, supra. 

66. Pa.—City of Harrisburg v. Trus¬ 
tees of Harrisburg Academy, 162 A. 
816, 817, 308 Pa. 685. 

66 . Minn.—Christian Business Men’s 
84 C.J.S.—36 


Committee of Minneapolis v State, 
38 NW2d 803, 228 Minn 549. 

67. Pa—Barnes Foundation v Kee- 
ly, 164 A 117, 108 Pa.Super. 203, 
affirmed 171 A. 267, 314 Pa 112. 

68 . NH —Society of Cincinnati v. 
Exeter. 31 A.2d 52, 92 N H. 348 

69. N.Y —People ex rel. Chamber of 
Commerce of State of N Y. v. 
Mills, 65 N Y.S 2d 231, 188 Misc. 
593, affirmed 71 N Y.S 2d 896, 272 
App Div 804, reargument and ap¬ 
peal denied 73 NT.8.2d 639, 272 
App Div. 997. 

70. N.H—Young Women’s Christian 
Ass’n v. Portsmouth, 192 A. 617, 89 
N.H. 40. 

71. Ill—Yates v. Board of Review 
of Will County, 144 N.E. 1, 312 Ill. 
367. 

61 C J. P 456 note 42. 

72. Ill.—Congregational Sunday 

School & Publishing Soc. v. Board 
of Review, 125 N E 7, 10, 290 Ill. 
108. 

61 C.J. p 456 note 40. 

Tsst; devotion of profits to charity 

(1) The test to apply is whether 
the primary purpose of the institu¬ 
tion is charitable or whether its pri¬ 
mary purpose is the making of a 
profit and the devoting of such profit 
to charitable purposes.—People v. Y 
M. C. A. of Chicago, 6 N.E.2d 166, 
365 Ill. 118. 

(2) Application of Income to char¬ 
ity generally see infra subdivision g 
(4) (b) of this section. 

Purely charitable institution 

Institution, in order to maintain its 
status as purely charitable institu¬ 
tion, so as to'be exempt, must make 
no private gain or corporate profit.— 
City of Palestine v. Missouri-Pacific 
Lines Hospital Ass’n, Tex.Clv.App., 
99 S.W.2d 311, error refused. 

545 


Purely publio charity 

Under constitutional provision per¬ 
mitting exemption of Institutions of 
“purely" public charity, quoted word 
means that the institution must be 
entirely free from private profit mo¬ 
tive —In re Hill School, 87 A 2d 259, 
370 Pa. 21 

Freedom from connection with prof¬ 
its to owners 

An association or corporation 
claiming to be a benevolent asso¬ 
ciation, within meaning of exemption 
statute, must use property so free 
from connection with profits accruing 
to those owning it as clearly to be 
a charitable institution —Riverview 
Hospital v. City of Tomahawk, 11 
N W.2d 188, 243 Wis 581—Prairie du 
Chien Sanitarium Co. v City of Prai¬ 
rie du Chien, 7 N W 2d 832, 242 Wis. 
262, 144 A.LR. 1480 

73. Mass.—Boston Symphony Or¬ 
chestra v. Board of Assessors of 
City of Boston, 1 N E 2d 6, 294 
Mass. 248. 

74. Mass.—Boston Symphony Or¬ 
chestra v. Board of Assessors of 
City of Boston, supra. 

Admission fee to historical muse¬ 
um, all proceeds of which are used 
to defray operating expenses, did not 
deprive museum of right to tax ex¬ 
emption.—Portsmouth Historical Soc. 
v. City of Portsmouth, 197 A. 712, 
89 N.H. 283. 

75. NH.—Young Women's Christian 
Ass’n v. Portsmouth, 192 A. 617, 89 
N.H. 40.' 

Reference in statute to business 
profits conclusively shows that insti¬ 
tution may engage in business with¬ 
out loss of its charitable character.— 
Young Women's Christian Ass’n v. 
Portsmouth, 192 A. 617, 89 N.H 40. 

76. Mass*—Boston Symphony Or¬ 
chestra v. Board of Assessors of 
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can be no pecuniary profit to officers or members, 71 ; or even, m^kei some profit for its own use, does ( not 
and that members can have no pecuniary interest necessarily render it noncharitable,** The fast that 
in the property from which they can profit. 78 So, the profits are not shared in by members of a cor- 
if an institution is essentially a public charity, free poration is not sufficient to exempt its property as 
from the element of private or corporate gain, its that of a charitable organization. 84 An organiza- 
character as such is not affected by the fact that it tion which fully satisfies the statutory requirements 
receives some revenue from the recipients of its for exemption does not lose its exempt status mere- 
bounty or benefits, which is devoted to the main- ly because it is largely financed by an industrial 
tenance of the institution or purposes of its chari- concern whose employees share in the benefits. 86 
ty;79 and this is true, even though the main source ^ statutory condition that no income or profits of 
of revenue is derived from such recipients.®* the institution shall be ap p Hed except to charitable 

Ordinarily, a charitable institution is dependent purposes refers to income or profits derived from 
for its maintenance, in part at least, on funds re- other sources than its real estate which it occupies 
ceived by gift, 8 * and the fact that an institution has for its p Urp0 ses of charity. 88 
received gifts of money or property has some 

tendency to show that it is charitable in nature; 82 Failure to make profit . The fact that no profit 


but the fact that an institution is 

City of Boston, l*N.E.2d 6. 294 
Mass. 248. 

▼•sting 1 of mmnbor’s Interest in cor¬ 
poration 

Fact that corporation created for 
antiquarian and historical purposes 
had no stock and Its members derived 
no profit from Its activities did not 
establish it as charitable corporation, 
within exemption statute, where act 
of incorporation provided that all in¬ 
terest of any member of corporation 
in its prpperty shall vest In corpora¬ 
tion, on his ceasing to be member 
thereof.—Society for Preservation of 
New England Antiquities v. Tax As¬ 
sessors of City of Newport, 5 A 2d 
293, 62 R 1. 302. 

77. N.H —Society of Cincinnati v 
Exeter, 31 A.2d 62. 92 N.H. 348— 
Davie v. Rochester Cemetery Ass’n, j 
23 A.2d 377, 91 N.H. 494—Ports¬ 
mouth Historical Soc. v. City of 
Portsmouth, 197 A. 712, 89 NH 
283—Young Women’s Christian 
Ass’n v. Portsmouth, 192 A. 617, 89 
N.H. 40. 

Boy Soout camp was held not ex¬ 
empt, in view of failure to exclude 
officers, members, and employees of 
council from pecuniary profit other 
than reasonable compensation; but 
proposed amendment to certificate of 
incorporation, with suggested chang¬ 
es, was held to qualify c^unp for ex¬ 
emption—Charter Oak Council, Bqy 
Scouts of America v. Town of New 
Hartford, 185 A. 675, 121 Conn. 466. 
Power to amend article* 

Where nonstock corporation pro¬ 
vided for disbursements of profits 
to charities, fact that power to amend 
articled enabled corporation ter apply 
profits for benefit of officers and 
members did not deprive It of exemp¬ 
tion.—Stamford Jewish Center v. 
Town tff Stamford, 168 A. 0, 117 
870. 

78* N J3L —Sisters of Mercy v f Town 

« * 1 * 


self-supporting, I is made is not 

of Hooksett, 42 A.2d 222, 93 N.H. 
801. 

79. Conn —Charter Oak Council, Boy 
Scouts of America v. Town of New 
Hartford, 185 A. 575, 121 Conn. 
466. 

Fla.—Miami Battlecreek v. Lummus, 
192 So 211, 140 Fla 718. 

Ga.—Tharpe v. Central Georgia Coun¬ 
cil of Boy Scouts of America, 196 
S.E. 762, 185 Ga 810, 116 A.L R. 
373. 

Ill.—People ex rel. Hellyer v. Morton, 
25 N.E.2d 504, 373 Ill. 72—People 
v. Y. M C A. of Chicago, 6 N E.2d 
166, 365 III. 118. 

La—State ex rel. United Seamen’s 
Service v. City of New Orleans, 
25 So.2d 596, 209 La 797. 

N.J.—City of Asbury Park v. Salva¬ 
tion Army, 58 A.2d 216, 26 N J Mlsc. 
170 

Ohio —Goldman v Friars Club, Inc., 
107 N E 2d 518, 158 Ohio St 185. 
Or—Benton County v Allen, 133 P. 
2d 991, 170 Or. 481. 

Pa—Barnes Foundation v. Keely, 171 
A. 267, 314 Pa 112. 

Wis —Madison Particular Council of 
St Vincent de Paul Soc. v. Dane 
County, 16 N.W.2d 811, 246 Wis. 
208. 

61 C.J p 456 note 41. 

Use of property see infra subdivision 
g of this section 

Rental charge by housing authority 

(1) Generally.—Krause v. Peoria 
Housing Authority, 19 N.E 2d 193, 
370 Ill. 356. 

(2) Housing authority property 
employed to free areas of congested 
population from fire hazards, dis¬ 
ease, crime# and Juveail^ delinquency 
resulting from slum housing by 
oieans, of low rent housing projects 
for Iqw income families was exclu¬ 
sively used for ’’purposes purely 
charitable,” notwithstanding some 
renl.waf charged each tenant 
spme tenants paid rental t exceeding 
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of controlling importance, 87 since 

that charged for privately owned 
housing, where all rent revenue was 
used for basic purpose of housing 
units and property could not be op¬ 
erated for revenue—Bader Realty & 
Inv. Co v St Louis Housing Author¬ 
ity, 217 S W.2d 489, 358 Mo 747. 

Requirement of payment of reason¬ 
able fees by those who receive the 
benefit of an institution does not nec¬ 
essarily render it noncharitahle, such 
a requirement does not necessarily 
restrict the class of persons benefited 
so that it is not indefinite —Board 
of Assessors of Boston v Garland 
School of Home Making, 6 N.E.2d 374, 
296 Mass. 378 

A purely public charity does not 

cease to be such where it receives 
some payment for its services, but, 
where a public charity invades com¬ 
mercial field and engages in business, 
that portion of its assets so employ¬ 
ed is not exempt—In re Hill School, 
87 A.2d 259, 370 Pa. 21. 

80. Fla.—Miami Battlecreek v Lum¬ 
mus, 192 So 211, 140 Fla. 718 

81. Mass —Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E 2d 374, 296 Mass 
378 

88 . Mass —Board of Assessors of 
Boston v Garland School of Home 
Making, supra. 

83. Mass.—Board of Assessors of 
Boston v Garland School of Home 
Making, supra. 

84. Mass.—Boston Symphony Or¬ 
chestra v. Board of Assessors of 
City of Boston, 1 NE.2d 6, 294 
Mass. 248. 

80* N.J.— 1 City of Elizabeth v. Bay- 
, way Community Center, 18 A.2d 
568, 19 N.J.Mlsc. 263. 

’86. N.H,i—Society of Cincinnati v. 
Exeter, 81 A.2d 62, 92 N.H. 848. 

87. Ill.—Oak Park Club v. Llnd- 
fcqitner, 17 N.E.2d 32, 369 I1L 462. 
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the failure to make a profit dots riot convert & busi¬ 
ness into a charitable institution. 88 * 

c. Character and Extent of Property 

The character and extent of the property which 
may be exempted as belonging to a charitable Institu¬ 
tion, or as need for charitable purposes, depend on the 
language of the governing law. 

Both under laws broadly exempting all property 
belonging to a charitable or benevolent institution, 89 
and under laws exempting all property used ex¬ 
clusively for charitable or benevolent purposes, 90 
property falling within the designation of that ex¬ 
empted is entitled to exemption regardless of its 
character, value, or extent. Under a statute broadly 
exempting “property” belonging to institutions of 
public charity, all personal property is exempted. 91 
Under the language of a particular statute, “prop¬ 
erty” has been held limited to personal property and 
not to include land and improvements thereon; 92 
but the same word, as used in another statute, has 
been held broad enough to cover both real and per¬ 


sonal property. 98 Under at least one statute, the 
primary object of the exemption is the building; 94 
and a statute exempting personal property of chari¬ 
table institutions has been held broader than that 
exempting realty owned and occupied by such in¬ 
stitutions for their corporate purposes. 56 An ex¬ 
emption of property held for charitable purposes 
has beeri held not applicable to all property owned 
by charitable organizations, but only to property 
held for charitable purposes. 98 

Under a statute exempting from taxation real 
property necessary for the location and convenience 
of buildings of benevolent or fraternal associations 
not exceeding a specified acreage, the exemption 
applies as to each separate taxing district within 
the state. 97 In a statute providing for the exemp¬ 
tion of charitable institutions “with the grounds 
thereto annexed and necessary for the occupancy 
and enjoyment of the same,” the word “necessary” 
does not mean an absolute necessity, 98 but rather 
a reasonable necessity, 99 or what is convenient and 


88. Ohio—Cullitan v. Cunningham 

Sanitarium. 16 NE.2d 205, 134 

Ohio St 99. 

89. S D —In re Dakota Wesleyan 
University, 202 N.W. 284, 48 S D 
84 

90. Kan —Kansas Masonic Home v 
Board of Com’rs of Sedgwick Coun¬ 
ty. 106 P. 1082, 81 Kan 859, 26 L 
RA..N.S., 702 

S D.—In re Dakota Wesleyan Univer¬ 
sity, 202 NW 284, 48 S D. 84. 

Taoility neoessary for accomplish¬ 
ment of purposes 

Property used “exclusively for 
charitable purposes" includes any 
property of charitable entity used 
exclusively for any facility which is 
incidental to, and reasonably neces¬ 
sary for, accomplishment of charita¬ 
ble purposes of entity.—Serra Retreat 
v. Los Angeles County, 221 P 2d 59, 
35 Cal.2d 755—Young Men's Christian 
Ass’n of Los Angeles v. Los Angeles 
County, 221 P 2d 47, 35 Cal 2d 760 
foundation costing fifty thousand 
dollars was “building," or at least 
part of building, within constitution¬ 
al provision exempting from taxation 
buildings used for strictly charitable 
purposes—El Jebel Shrine Ass’n 
v. McGlone, 26 P.2d 108, 93 Colo. 334. 

Property affording view of river 
was held exempt as integral part 
of park.—People eat rsl. Untermyer 
v. McGregor, 66 N.E.2d 292, 295 N.Y. 
$37, reargument denied 67 N.E.3d 
524, 296 N.Y. 893. 

91. Ohio.—Myers v. Benjamin Rose 
Institute, 110 N.E. 929, 92 Ohio St. 
238. 

61 C.J. p 466 note 45. 


98. Ohio.—Hospital Service Ass’n of 
Toledo v. Evatt, 67 N E 2d 928, 144 
Ohio St. 179. 

93. Ohio—Hospital Service Ass'n of 
Toledo v. Evatt, supra—Wehrle 
Foundation v. Evatt, 49 N E 2d 52, 
141 Ohio St 467 

94. N J —College of Paterson v. 
City of Paterson, 11 A2d 320, 18 
N.JMisc 29. 

Personal property in a building 
not itself exempt is not exempt — 
College of Paterson v. City of Pater¬ 
son, 11 A 2d 320, 18 N.J.Misc. 29 

95. Mass —Assessors of Boston v. 
Lamson, 55 N E 2d 215, 316 Mass 
166, 154 A.LR. 886 

Bxemptlon as beneficial owner 

Such an institution, as beneficial 
owner of real estate, does not enjoy 
same exemption as that given it as 
beneficial owner of personal property 
—Assessors of Boston v Lamson, 
55 N.E 2d 215, 316 Mass 166, 154 A 
L R 886—Animal Rescue League of 
Boston v. Bourne’s Assessors, 87 N 
E 2d 1019, 310 Mass. 330, 138 UR. 
110 . 

96. N.C.—Sparrow v. Beaufort Coun¬ 
ty, 19 S E 2d 861, 221 N.C. 222. 

The test to be applied in determin¬ 
ing the validity of exemptions under 
this provision is the purpose for 
which the property is held, and not 
the character of the corporation or 
association owning the property.— 
Sir Walter Lodge No. 414, X- O. O. F.. 
v. Swain, 9 S.E.2d 365. 217 N.C. 632. 
Statutes oonstrued la light of con¬ 
stitutional provision 

| N.C.—Sir Walter Lodge No. 411, I. O. 
I O. F., v. Swain, supra. 

K±7 


97. Wis—State v. Richardson, 222 
N.W. 222, 197 Wis 390. 

61 C J. p 456 note 46 

98. Pa—United Presbyterian Wo¬ 
men's Ass'n of North America v. 
Butler County, 167 A 389, 110 
Pa.Super 116—County of Lancas¬ 
ter v. Y W. C. A. of Lancaster* 92 
Pa Super. 614—Lycoming House v. 
Board of Revision of Taxes, 64 Pa. 
Dist & Co 42, 43—Appeal of the 
Home of Industry for Discharged 
Prisoners, 22 Pa.Dlst. & Co. 339. 

99. Pa—Foerderer v. City of Phila¬ 
delphia, 170 A. 708, 111 Pa Super. 
328 —United Presbyterian Women’s 
Ass’n of North America v Butler 
County, 167 A 389, 110 Pa.Super. 
116—County of Lancaster v. Y W 
C. A of Lancaster, 92 Pa Super 
514—Lycoming House v. Board of 
Revision of Taxes, 64 Pa.Dist & 
Co 42, 43—Appeal of the Home of 
Industry for Discharged Prisoners, 
22 Pa.Dist & Co. 339. 

fraud cultivated for food for In¬ 
mates of charitable institutions is 
not exempt—Appeal of the Home of 
Industry for Discharged Prisoners, 
22 Pa.Dist & Co. 339—-Convent of 
Sisters, Servants of Immaculate 
Heart pf Mary v. Berks County, Fa. 
Com.Pl., 37 Berks Co. 231. 

matting feed for animals for experi¬ 
mentation 

Land belonging to medical research 
foundation, a charitable organisation, 
but used to raise feed for animals 
used for experimental work, was held 
taxable.—^Foerderer v. City of Phil¬ 
adelphia, 170 A 708, 111 Pa.Super 
328. 
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useful to the purpose of the charity. 1 The question 
whether particular buildings and grounds are neces¬ 
sary for such occupancy and enjoyment is one pri¬ 
marily for the governing board of the charitable in¬ 
stitution, 2 and it is not for the courts to substitute 
their judgment for that of the governing board, or 
directing officers, of the institution as to what 
grounds are necessary. 8 Likewise, for property to 
be necessary for the efficient discharge of the busi¬ 
ness of a charity, an absolute necessity is not re¬ 
quired, but a reasonable necessity, embracing the 
ideas of convenience and usefulness for the pur¬ 
poses intended. 4 

A constitutional or statutory limitation of the ex¬ 
emption of places of religious worship to churches 
and other actual and regular places of worship does 
not apply to institutions of purely public charity 
sponsored and maintained by religious societies or 
denominations. 6 An exemption of lots, with the 
buildings thereon, used exclusively for strictly char¬ 
itable purposes, does not exempt dairy equipment 
and livestock. 6 

Ownership of exempt and nonexempt property . 
An organization with charitable objectives may own 
property which is exempt from taxation and also 
property which is not exempt. 7 

Interest in income of trust fund is “property” 
within the meaning of statutes exempting from’ 
taxation personal property of charitable or benevo¬ 
lent institutions. 8 

If statute limits the amount of property which the 
institution may hold, or as to which it shall be ex¬ 
empt, any property owned in excess of that limit is 
subject to taxation. 8 


d. Location of Property 

Whether an exemption of property of charitable In¬ 
stitutions, or property used for charitable purposes, Is 
affected by Its location, Is determined by the language 
of the statute, granting the exemption. 

Under laws broadly exempting all property of 
charitable and benevolent institutions, property 
owned by such institutions is entitled to exemption 
irrespective of its location, 10 although under stat¬ 
utes of a less comprehensive character exemption 
ha 9 been denied with respect to land in another 
county. 11 

Contiguity of property . Under statutes exempt¬ 
ing from taxation all institutions of benevolence or 
charity “with the grounds thereto annexed and nec¬ 
essary for the occupancy and enjoyment of the 
same,” grounds used by the institutions but not 
contiguous to its main buildings are exempt; 12 and 
the exemption is not affected by the fact that the 
buildings used in the work of the institution may 
be separated, provided they are used together as a 
unit in the charitable work of the institution. 18 

e. Ownership of Property 

(1) In general 

(2) Property held in trust; property 

of decedent’s estate 

(1) In General 

Under tome provision*, property, in order to be ex¬ 
empt as used for charitable purposes, must be owned 
by a charitable organization; under other provisions it 
need not be so owned. 

Under statutory or constitutional provisions ex¬ 
empting from taxation property of, or belonging to, 
charitable and benevolent institutions, it is neces¬ 
sary, to the exemption of particular property, that 


X. Pa.—United Presbyterian Wo¬ 
men’s Ass’n of North America v. 
Butler County, 167 A. 389, 110 Pa. 
Super. 116—County of Lancaster v 
Y. W. C. A. of Lancaster, 92 Pa 
Super. 614—Lycoming House v. 
Board of Revision of Taxes, 64 Pa. 
Dist. 8b Co. 42, 43—Appeal of the 
Home of Industry for Discharged 
Prisoners, 22 PaJDlst. 8b Co. 339. 
a. Pa—County of Lancaster ▼. Y. 
W. C. A. of Lancaster, 92 Pa Super. 
614. 

8. Pa—Foerderer t. City of Phila¬ 
delphia 170 A. 708, 111 PaSuper. 
828—United Presbyterian Women's 
Ass’n of North America v, Butler 
County, 167 A. 389, 110 PaSuper. 

lie. 

A Pa—Barnes Foundation v. Xeely, 
171 A. 267, 314 Pa 112. 

& PA—Dougherty v. City of Phil¬ 
adelphia, 11 A.2d 696, 139 PaSuper. 
27—Appeal of Parmentler, 11 A 2d 


690, 139 Pa Super. 27—Greek Orth¬ 
odox Community of Reading v City 
of Reading, Com.Pl., 43 Berks Co. 
265. 

a Colo—Koenig v. Jewish Con¬ 
sumptives’ Relief Soc., 55 P.2d 325, 
98 Colo. 253. 

7. Ill.—People v. Dixon Masonic 
Bldg. Ass’n, 181 N.E. 434, 848 Ill. 
593—People v. Rockford Masonic 
Temple Bldg. Ass’n, 181 N.E. 428, 
248 Ill. 567, 83 A.L.R. 768. 

a Mass.—Watson v. City of Boston, 
96 N.E. 802, 209 Mass. 18. 

61 C.J. p 466 note 47. 

a N.J.—Children’s Seashore House 
y, Atlantic City, 63 A. 399, 68 N.J. 
Law 285, 59 L.R.A 947. 

la S.D.—In re Dakota Wesleyan 
University, 262 N.W. 284, 48 S.D. 
84. 

11, Pa.—Delaware County v. Sisters 
of St Francis, 2 Del.Co. 149. 

548 


ia Pa.—National Farm School v. 
Com’rs of Bucks County, 87 Pa. 
Super. 231. 

61 C.J. p 456 note 52 
Adjacent grounds see infra subdivi¬ 
sion f of this section 

ia Pa.—Dougherty v City of Phila¬ 
delphia, 11 A.2d 695, 139 Pa.Super. 
37. 

Residence building 

Where an institution of purely pub¬ 
lic charity maintained a residence for 
a religious sisterhood, who were en¬ 
gaged exclusively in the work of the 
charity and who served without com¬ 
pensation several squares away from 
the main office of the institution, and 
such residence was also used as an 
auxiliary office and place of report 
and was an Integral part of the plant 
of the Institution, the residence was 
entitled to exemption.—Dougherty v. 
City of Philadelphia, supra. 
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the ownership and use of it combine, 14 that is, 
property occupied and used by a charitable institu¬ 
tion is not exempt if a third person owns it 16 
Where, however, the laws exempt property used 
for charitable and benevolent purposes, without ref¬ 
erence to ownership, property so used is exempt ir¬ 
respective of its ownership by private persons or 
noncharitable organizations, 16 and this rule has 
been applied under laws exempting institutions of 
purely public charity where the “institution” was 
considered property rather than an organization, 17 
although exemption in such cases will be granted 
only in so far as actual charitable use of the prop¬ 
erty is shown. 18 Under constitutional and statu¬ 
tory provisions for the exemption of property be¬ 
longing to institutions used exclusively for chari¬ 
table purposes, ownership of the property by the 


institution is essential to exemption, 1# and such 
ownership must be exclusively charitable in its 
nature. 20 Whether or not the charitable organiza¬ 
tion owns the property has been held to be a ques¬ 
tion of fact. 21 

Under charter exemption relieving from taxation 
all property “held by” a charitable corporation, all 
property owned by such corporation is exempt from 
taxation, 22 including property owned, but not oc¬ 
cupied, by the corporation. 23 

(2) Property Held in Trust; Property of 
Decedent’s Estate 

Property held in trust for charitable purposes, or for 
the benefit of a charitable organization, may be ex¬ 
empt, as may property vesting in such an organization 
on the owner’s death. 


14. Ill.—Krause v Peoria Housing 
Authority, 19 N E 2d 193, 370 Ill 
366—Turnvereln “Lincoln” v 

Board of Appeals of Cook County, 
192 NE 780, 368 Ill 135 
Me —Camp Emoh Associates v In¬ 
habitants of Lyman, 166 A. 59, 132 
Me. 67 

Minn —Christian Business Men's 
Committee of Minneapolis v. State, 
38 N.W 2d 803, 228 Minn 649- 
State v Willmar Hospital. 2 NW 
2d 664, 212 Minn 38 
NJ—Young Men’s Christian Ass’n 
of Garfield v State Board of Tax 
Appeals, 186 A. 702, 14 NJMisc 
831 

Pa—Inner Mission Society of Evan¬ 
gelical Lutheran Church v City of 
Reading, Com PI. 30 Berks Co 15 
—Pennsylvania Military College v 
Chester City, Com PI , 30 Del Co 
314. 

61 C.J p 467 note 54 
Ownership as affecting character of 
Institution see supra subdivision b 
(1) of this section. 

“Property is not exempt from tax¬ 
ation merely because it is owned by 
a benevolent and charitable institu¬ 
tion. Freedom from assessment ex¬ 
tends only to property which the in¬ 
stitution occupies or uses for its own 
purposes.”—Camp Emoh Associates v. 
Inhabitants of Lyman, 166 A. 69, 60, 
182 Me. 67. 

Aetual resting of legal title in ex¬ 
emption claimant as of assessing 
date is a necessary prerequisite to 
a finding of exemption on behalf of 
property used for charitable purpos¬ 
es.—City of Hoboken v. East German 
Annual Conference of M. E Church, 
18 A.2d 718, 19 N.J.Misc. 266—Town¬ 
ship of New Providence v. Lions Club 
of Plainfield, 17 A.2d 648, 19 N.J. 
Misc. 108. 

Equitable title or ownership 

(1) Equitable title does not sat¬ 
isfy a statutory requirement of own¬ 


ership —City of Hoboken v East 
German Annual Conference of M E. 
Church, 18 A 2d 718, 19 NJMisc 266 
—Township of New Providence v. 
Lions Club of Plainfield, 17 A 2d 548, 
19 NJMisc 103 

(2) However, it has also been held 
that equitable ownership is sufficient 
Minn—Christian Business Men’s 
Committee of Minneapolis v State, 
38 N W 2d 803, 228 Minn 649 
Pa—Pennsylvania Military College 
v Chester City, Com PI, 30 Del Co 
314 

15. N J —Young Men’s Christian 
Ass’n of Garfield v State Board 
of Tax Appeals, 186 A 702, 14 N 
J Misc 831 
61 C J p 457 note 54 

Lease of property to charitable or¬ 
ganizations 

(1) A landlord may not claim ex¬ 
emption of property leased to chari¬ 
table or benevolent institution for a 
rent equivalent, since such property 
is used exclusively for rental pur¬ 
poses—In re South Dakota Sigma 
Chapter House Ass'n for Refund of 
Taxes, 276 N.W. 258, 65 S D. 559. 

(2) A charitable institution which 
leased its property to charitable or¬ 
ganizations without profit to itself 
could not be denied exemption on 
theory that ownership and use did 
not rest in the same entity, where 
institution was actually using such 
property exclusively in pursuit of its 
charitable objectives by providing a 
plan, through donation of its property 
therefor, whereby charitable institu¬ 
tions could occupy space at cost.— 
Huntington Ass’n v. Tax Commission, 
7 Ohio Supp. 70. 

(8) Where instrumentality of the 
United States held title to housing 
project operated by metropolitan 
housing authority as lessee, which 
| paid monthly rental to the govern- 
| mental agency, even if use by the 
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lessee were charitable, the property 
would not be entitled to exemption on 
theory that it was used exclusively 
for charitable purposes—Application 
of U S Housing Authority, 11 Ohio 
Supp 9 

16. U S —City of Greenville. Miss., 
v Miller, DC Ark, 47 F Supp 344, 
reversed on other grounds, CCA., 
138 F2d 712 

Ala—Anderson v Doe ex dem Mace¬ 
donia Baptist Church, 20 So 2d 777, 
246 Ala 398. 

Kan —Clements v Ljungdahl, 167 P. 

2d 603, 161 Kan 274 
Okl.—Cox v Dillingham, 184 P.2d 
976, 199 Okl. 161 
61 C.J. p 457 note 56. 

17. Ga —Academy of Richmond 

County v Bohler, 7 SE 633, 80 
Ga 159. 

18. N J —Presbyterian Relief Board 
v Fisher, 62 A. 228, 68 N J Law 
143. 

19. Ohio —Huntington Ass’n v. Tax 
Commission, 7 Ohio Supp. 70. 

61 C.J. p 457 note 58, 

Balanoe of term of renewable lease 
A charitable institution which pur¬ 
chased at sheriff's sale an assignment 
of balance of term of a ninety-nine- 
year lease renewable forever owned a 
freehold which represented the res 
which was the subject of exemption 
as far as law relating to taxation of 
realty applied—Huntington AsB*n v. 
Tax Commission, 7 Ohio Supp. 70. 

SO. Ohio—Huntington Ass’n v. Tax 
Commission, supra. 

81. Minn.—State v. Willmar Hospi¬ 
tal, 2 N.W.2d 564, 212 Minn 88. 

88. Ill.—Chicago Home for Girls v. 

Carr, 133 N.E. 344, 300 Ill. 478. 
Charter exemption generally see su¬ 
pra || 262-268. 

S3. Ill.-—Chicago Home for Girls v. 

Carr, supra. 

61 C.J. p 457 note 6L 
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Property held in trust for charitable purposes, 24 
or for the benefit of a charitable corporation or 
organization, 25 may be exempt from tax under ex¬ 
emption statutes; but a charitable institution can¬ 
not have an exemption on real estate that it holds 
in trust for a purpose other than that for which it 
was organized, 26 and a charitable corporation to 
which realty is conveyed in trust for benevolent pur¬ 
poses some of which are, and some not, within its 
corporate powers, has been held not the owner of 
the premises, under the statute. 27 Where title to 
property of a decedent's estate left to charity is, 
pending distribution, in executors and trustees ap¬ 
pointed under the will, and not m the charitable in¬ 
stitution, it is not exempt from taxation as property 
owned by a charitable institution; 28 but where title 
to the property vests in the charitable institution on 
decedent's death, it is exempt from taxation during 
the period of administration, 29 and an undivided 
one-half interest in property of a decedent belong¬ 
ing to a charitable institution is exempt from taxa¬ 
tion. 30 


Funds bequeathed to an individual in trust for 
charitable uses have been held not within a statute 
exempting property of charitable institutions, since 
an individual trustee is not an institution. 31 

Although charged with payment of annuity, prof>- 
efty devised to a charitable institution has been held 
tax exempt. 82 

f. Occupation of Property 

Statutory requirements that property of a charitable 
organization, in order to be exempt, be occupied by it 
have been construed as requiring actual occupation, as 
distinguished from ownership, possession, or trivial use. 

Actual occupancy and use of property have been 
required in order for it to be exempt as devoted to 
a charitable use. 88 Under statutes exempting from 
taxation property occupied by a charitable institu¬ 
tion, land held by it on which construction of its 
buildings is in process has been held so far “oc¬ 
cupied" as to warrant exemption, 84 although the 
mere fact that the institution intends at some indefi¬ 
nite future time to occupy land will not exempt it 


24. Pa—Mercer County v. Trustees 

of the F H. Buhl Club. 20 Pa.Dist 

& Co 637 

61 C.J p 457 note 62. 

Znooms used to disoharg# lisa. 

Where property constitutes part of 
the corpus of an eleemosynary trust 
subject to a lien held by a private 
person, the income being used solely 
to discharge a portion of the lien debt 
against the property, it is not exempt 
from taxation.—Central Realty Co. v 
Martin, 30 S.E 2d 720, 120 WVa. 915 

25. Mass —Assessors of Boston v. 

Lamson, 55 N.E 2d 215, 316 Mass. 

166, 154 A L.R. 886. 

Personal property 

(1) Generally —Animal Rescue 
League of Boston v. Bourne's Asses¬ 
sors, 87 NE 2d 1019. 310 Mass 330, 
138 AL.R. 110—Assessors of Town 
of Weston v. Boston College Trus¬ 
tees, 6 NE2d 368, 296 Mass 399. 

(2) Where charitable foundation 
would never become vested with any 
estate In corpus of tfust, and at most 
was entitled to succeed to a life es¬ 
tate In net income which trust might 
produce, no exemption from taxation 
on Intangible personrflty would be al¬ 
lowed to trustees because of the char¬ 
itable character of foundation. 1 —Flor¬ 
ida Nat. Bank of Jacksonville v. 
Simpson, Fla., 59 So.2d 751. 
Bmmflclal owner 

(1) Where charitable institution Is 
regarded as beneAclal owner of prop¬ 
erty held in trust for it, the prop¬ 
erty has been held exempt from tax. 
—Trustees of New Castle ^Common 
v. .^tegginaon,, 77 A. 665, 24 Del. Zfil, 
Ann.Cas.l914A 1207—61 C.J. ,p 457 
note 66. .,, 


(2) Where Red Cross chapter pur¬ 
chased real estate under contract 
whereby title was taken in name of 
trustee, and under trust agreement 
title was not to be transferred until 
balance of contract price was paid 
and use and occupancy of property 
by Red Cross was at the pleasure of 
trustee. Red Cross was not the own¬ 
er of the real estate but the owner of 
an equitable right, enforceable on the 
happening of a future contingency.— 
People ex rel. National Commercial 
Bank & Trust Co v. Lewis, 39 N.Y. 
S.2d 64. 179 Misc. 140 

26 . Mass.—Animal Rescue League of 
Boston v. Bourne’s Assessors, 37 
N.E.2d 1019, 310 Mass. 330, 138 
A.L.R. 110. 

27 . Mass.—Animal Rescue League of 
Boston v. Bourne’s Assessors, su¬ 
pra. 

28. Va—Commonwealth v Williams* 
Ex’r, 47 SE. 867, 102 Va. 778. 

61 C.J. p 467 note 63. 

29 . N.Y—People v. Wells, 71 N.E. 
1126, 179 NY. 257. 

30 . N.C.—Central Bank & Trust Co. 
v. Board of Com’rs of Yancey 
County, 143 S E. 252, 195 N.C. 678. 

61 C.J. p 457 note 65. 

31. Iowa—Samuelson v. Horn, 265 
N.W. 168, 221 Iowa 208. 

32 . Minn.—State v f Watkins, 121 NT. 
W. 390, 108 Minn 114. 

33. Fla.—Johnson v. Sparkman, 31 
So.2d 863, 159 Fla. 276, 172 A.L.H. 
1967—Miami Battlecreek v. Lum- 
mus, 192 So. 211, 140 Fla. 718. 

S.C*—Strong v. City of Sumter, 193 
S.EL 649, 198 S.C. 203—Epworth Or¬ 
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phanage v Wilson, 193 SE. 644, 
185 S C. 243. 

Nature of occupancy required 

Immunity of charitable and benev¬ 
olent institution depends, not on sim¬ 
ple ownership and possession, or nec¬ 
essarily on extent or length of actual 
occupancy, although this is entitled 
to consideration, but on exclusive oc¬ 
cupation of such a nature as, within 
the meaning of the statute, contrib¬ 
utes immediately to the promotion of 
benevolence and charity, and the ad¬ 
vancement thereof —Ferry Beach 
Park Ass’n of Unlversallst Church v 
City of Saco. 7 A.2d 428, 136 Me 
202—Camp Emoh Associates v. In¬ 
habitants of Lyman, 166 A. 69, 132 
Me 67 

Appropriation.; use on. assessment 
date 

The actual appropriation of prop¬ 
erty of benevolent and charitable In¬ 
stitution for purposes for which it 
was incorporated, and not physical 
use on exact date of assessment, con¬ 
trols in determining whether or not 
property is exempt.—Osteopathic 
Hospital of Maine v. Inhabitants of 
City of Portland, 26 A.2d 641, 139 Me. 
24—Camp Emoh Associates v. Inhab¬ 
itants of Lyman, 166 A. , 59, 132 Me. 
67. 

34. Mass.—'New England Hospital v. 

Boston, 113 Mass. ,618. 

Pa.—House of Refuge v. Smith, 91 
A. 353. 149 Pa. 387. 

Bona fids ntosssary preparation oT 
premises for actual operation 
Tex.—Hedgecroft % City of Houston, 
244 S.W44 m 
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from taxation,®^ atid, where the exemption is ex¬ 
pressly restricted to lands “actually” occupied, va¬ 
cant land purchased for a building site has been 
denied exemption. 86 

Under statutes exempting real estate of charitable 
corporations owned and occupied by them or their 
officers for the purpose for which they are incor¬ 
porated or established, the word “occupied” is used 
in its natural sense to import an actual occupa¬ 
tion 87 and is not synonymous with “used” or “ap¬ 
propriated.” 88 The occupation of real estate by an 
institution which entitles it to exemption is occupa¬ 
tion directly for the charitable purposes for which 
it is incorporated, 39 and concurrence of ownership 
of corporate property and occupancy by it for its 
corporate purposes is required for exemption. 40 So, 
where realty of such a corporation is actually oc¬ 
cupied by others, it is not exempt from taxation, 41 
even though such others are charitable organiza¬ 
tions, and however laudable their aims and pur¬ 
poses; 42 but as to the last point there is also au¬ 
thority to the contrary. 43 In other words, the in¬ 
stitution is not entitled to exemption with respect 


to property owned by it but not occupied by it 
for charitable purposes, 44 and in determining 
whether the property is occupied within the statu¬ 
tory requirements, the courts will consider the ex¬ 
tent of use 45 and the nature of the occupation; 46 
the requirement of occupancy is not satisfied by 
mere trival and negligible use. 47 Such a statute 
contemplates occupancy as more than bare posses¬ 
sion. 48 So, possession of a buildirig with a plan 
and purpose of future use therefor is insufficient, 49 
as is even a probable occupancy m some manner 
of charitable use in the indefinite future. 60 

Adjacent grounds . Under laws exempting from 
taxation real property actually occupied for the 
purpose for which a charitable institution was in¬ 
corporated, exemption extends not only to a building 
of such institution and the ground covered there¬ 
by 51 but also to land adjacent thereto and used 
directly for such purposes. 52 

g. Use of Property 

(1) In general 

(2) Exclusive character of use 


35. N J —Children’s Seashore House 
v Atlantic City. 53 A 399, 68 NJ 
Law 385, 69 LRA. 947 

61 C.J p 468 note 69. 

36. Ohio —Young Women’s Chris¬ 
tian Assoc v. Spencer, 29 Ohio Cir 
Ct 249. 

37. Mass.—Charlesbank Homes v 
City of Boston, 105 NE 459, 218 
Mass 14 

38. Mass —Charlesbank Homes V. 
City of Boston, supra 

39. Mass —Brockton Knights of Co¬ 
lumbus Bldg Ass’n v Assessors of 
Brockton, 72 N E 2d 406, 321 Mass 
110—Hairenik Ass’n v City of Bos¬ 
ton, 47 N.E.2d 9. 313 Mass. 274— 
Board of Assessors of Boston v 
Garland School of Home Making, 
6 N.E 2d 374, 296 Mass 378. 

Domlsaat purpose of occupation. 
Mass.—Board of Assessors of Bos¬ 
ton v. Garland School of Home 
Making, 6 N E.2d 874, 296 Mass. 
978. 

Oocupancy of building by caretaker 

was held sufficient—Heddlng Camp 
Meeting Ass’n v. Hipping, 189 A 847, 
88 N.H. 321. 

40. Mass.—Animal Rescue League of 
Boston v. Bourne's Assessors, 37 N. 
ES.2d 1019, 810 Mass. 330, 188 A.L.R. 
110 . 

Ownership and occupation by dlfr 
ferent corporations, which are insti¬ 
tutions of purely public charity, ren¬ 
dered the property exempt.—Penn¬ 
sylvania Military College v. Ches¬ 
ter City, Pa.Com.Pl., 80 Del.Co. 814. 

41. Mass.—Charlesbank Homes y. 


City of Boston, 105 NE 459, 218 
Mass 14 

61 C J p 458 note 73 

Buildings, or portions thereof, rent¬ 
ed to others 

N.H —Hedding Camp Meeting Ass’n 
v Epping, 189 A. 347, 88 N.H. 321. 

Effect of contemplation in act of In¬ 
corporation 

Where building owned by associa¬ 
tion was not owned and occupied by 
it, fact that acquisition of building 
by association and occupation there¬ 
of by other organizations were con¬ 
templated in act of incorporation did 
not entitle association to exemption 
—Worcester Masonic Charity & Edu¬ 
cational Ass’n v Assessors of Wor¬ 
cester, 94 N E 2d 763, 326 Mass. 409 
4kg. Mass —Worcester Masonic Char¬ 
ity & Educational Ass’n v. Asses¬ 
sors of Worcester, supra—Brockton 
Knights of Columbus Bldg. Ass’n v 
Assessors of Brockton, 72 N.E 2d 
406, 321 Mass. 110. 

43. N H —‘Hedding Camp Meeting 
Ass’n v Epping, 189 A. 347, 88 N H 
321. 

Use without rental oh&rge 

Charitable association seeking to 
exempt its land occupied, with no 
charge for rent, by charitable institu¬ 
tions known as Boy Scouts and Girl 
Scouts, must prove that they were 
locally organized, so as to make it 
specifically appear that they were 
of such a character and so adminis¬ 
tered as to be of substantial benefit to 
public o i state; if so, the use Qf the 
association's land by such institu¬ 
tions is a benevolence within the ob¬ 


jects of its charter.—Hedding Camp 

Meeting Ass’n v. Epping, 189 A. 847, 

88 NH 321. 

44. Mas*?—Worcester Masonic Char¬ 
ity & Educational Ass’n v. Asses¬ 
sors of Worcester, 94 N E 2d 763, 
326 Mass 409 

61 C.J p 458 note 74 

45. Mass —Babcock v. Leopold 
Morse Home for Infirm Hebrews & 
Orphanage. 114 N E 712. 225 Mass 
418 

61 C.J p 458 note 75 

46. Mass —Babcock v Leopold 
Morse Home for Infirm Hebrews & 
Orphanage, supra 

61 C J p 458 note 76 

47. NH.—Society of Cincinnati v. 
Exeter, 31 A 2d 52, 92 N H 348. 

48. NH—Society of Cincinnati v. 
Exeter, supra. 

49. N.H—Society of Cincinnati v. 
Exeter, supra. 

50. NH—Society of Cincinnati v 
Exeter, supra. 

51. Minn —Hennepin County v 
Brotherhood of Gethsemane, 8 N. 
W. 595, 27 Minn 460, 38 Am.R 
298. 

Or.—Corporation of Sisters of Mercy 
v. Lane County, 261 P. 694, 123 Or 
144. 

Grounds not contiguous see supra 
subdivision d of this section. 

52. Minn.—Hennepin County v. 
Brotherhood of Gethsemane, 8 N.W 
595, 27 Minn 460, 38 Am.R 298 

Or.—Corporation of Sisters of Mercy 
v. Lane County, 261 P. 694, 123 Or. 
144. 
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(3) Direct or actual use 

(4) Receipt of profit or income 

(5) Loss of exemption 

(1) In General 

Under constitutional or statutory provisions requiring, 
In various terms, charitable use of property in order for 
It to be exempt, such use Is a prerequisite to exemption. 
The dominant use of property Is controlling on the ques¬ 
tion of exemption. 

Under a statute broadly exempting from taxation 
all property belonging to charitable or benevolent 
institutions, such property is entitled to exemption 
regardless of the purposes for which it i9 used. 63 
Where, however, the constitution or statute in some 
form refers to charitable use of the property in the 
grant of exemption, such use is a prerequisite to 
exemption from taxation. 64 The original purpose 


will not control; it is the use of the property during 
the current tax year for which the assessment is 
made which determines the right to exemption. 61 
Where a corporation was chartered for charitable 
or benevolent purposes, a general exemption has 
been construed as applying only to property used for 
the purpose for which it was created. 66 

Under laws exempting property used for chari¬ 
table purposes, the use made of the property is the 
sole test of exemption, 67 and, where property is 
not used for such purposes, it will not be exempt 
although intended for future use of a charitable 
character, 68 or owned by a charitable institution. 69 
Under constitutional or statutory provisions for ex¬ 
emption of property used exclusively for charitable 
purposes, the test of whether property is so used 


63. S D —In re Dakota Wesleyan 
University, 202 NW. 284, 48 S.D. 
84. 

54. Ala—Anderson v. Doe ex dem 
Macedonia Baptist Church, 20 So 
2d 777, 246 Ala 398 
Fla.—State ex rel. Cragor Co. v. Doss, 
8 So 2d 16. 160 Fla 486 
Me—Osteopathic Hospital of Maine 
v. Inhabitants of City of Portland, 
26 A.2d 641, 139 Me 24 
Mo.—Young Men’s Christian Ass’n of 
St. Louis and St Louis County v. 
Sestric, 242 S W 2d 497, 362 Mo 
651—Salvation Army v Hoehn, 188 
S.W.2d 826, 364 Mo 107. 

Pa—Pennsylvania Military College v. 
Chester City, Com PI., 30 Del.Co 
314. 

WVa,—Central Realty Co v Martin, 
SO S.E2d 720, 126 WVa. 916. 

Actual use 

U S.—Sociedad Espanola De Auxllio 
Mutuo v. Buscaglia, C C.A.Puerto 
Rico, 164 F 2d 745, certiorari denied 
68 S.Ct. 790, 333 U S 867, 92 L.Ed. 
1146. 

Pa.—Convent of Sisters, Servants of 
Immaculate Heart of Mary v. Berks 
County, Com PI., 37 Berks Co. 231. 
Declaration of purpose 
The use to which an institution's 
property is put, rather than the dec¬ 
laration of purpose found in Its char¬ 
ter or articles of incorporation, de¬ 
termines whether its property is 
exempt. 

Ga.—Mu Beta Chapter Chi Omega 
House Corp. v. Davison, 14 S.E.2d 
744, 192 Ga. 124. 

Iowa. —Readlyn Hospital v. Hoth, 272 
N.W. 90, 223 Iowa 341—Theta XI 
Bldg. Ass'n of Iowa City v. Board 
of Review of Iowa City, 261 N.W. 
76, 217 Iowa 1181. 

N.M^—Albuquerque Lodge No. 461, B. 
P. O. EL, v. Tierney, 42 P.2d 206, 39 
N.M. 126. 

Public* amfl mot private, uses required 
Under the governing statute, segre¬ 


gation of the property from private 
uses, and dedication to public uses, 
are required for exemption, provi¬ 
sion of by-laws of national organi¬ 
zation of Boy Scouts of America au¬ 
thorizing national council, on dissolu¬ 
tion of local council, to apply its 
property to Its obligations and ad¬ 
minister any surplus “as the best in¬ 
terests of scouting may in its judg¬ 
ment require,” was held Insufficient 
to assure continued segregation and 
devotion of local council’s camp to 
public purposes—Charter Oak Coun¬ 
cil, Boy Scouts of America v Town 
of New Hartford, 185 A. 576, 121 
Conn. 466. 

Use and not usufruct 

Under provisions for exemption of 
realty used exclusively for purposes 
purely charitable, use of the land 
itself, not merely its usufruct, for 
such exclusive purposes is prerequi¬ 
site to tax exemption—Evangelical 
Lutheran Synod of Missouri, Ohio 
and Other States v. Hoehn, 196 S.W. 
2d 134, 366 Mo. 257. 

Use by owner required 

N.J.—City of Hoboken v. East Ger¬ 
man Annual Conference of M. E. 
Church, 18 A2d 718, 19 N.J.Mlsc. 
266. 

55. Ala.—State Tax Commission v. 
Commercial Realty Co., 182 So. 81, 
236 Ala. 358—Gay v. State, 153 So, 
767, 228 Ala. 253. 

Property leased to United States 

was held not exempt.—State Tax 
Commission v. Commercial Realty 
Co., 182 So. II, 236 Ala. 358. 

56. S.D.—C. A. Wagner Const Co, 
v. City of Sioux Falls, 27 N.W.2d 
916, 71 S.D. 587. 

57. Colo.—Board of County Com'rs 
of Chaffee County v. Denver & R. 
Q. R. Co. Employees’ Relief Ass’n, 
203 P. 850, 70 Colo. 592, 22 A.L.K. 
902. 


Fla.—Dr William Howard Hay Foun¬ 
dation v. Wilcox, 24 So.2d 237. 166 
Fla 704. 

N M —Church of the Holy Faith v. 
State Tax Commission, 48 P.2d 777, 
39 N.M 403. 

Ohio.—Beerman Foundation v. Board 
of Tax Appeals, 87 N E 2d 474, 162 
Ohio St. 179— Corpus Juris quoted 
la Zindorf v. Otterbeln Press, 6 
Ohio Supp 65, 68, affirmed 34 N.SL 
2d 748, 138 Ohio St. 287. 

Okl.—In re Assessment of Properties 
of Fite Foundation, 237 P.2d 427, 
205 Okl 269 

Charitable character of owner as im¬ 
material under such statutes see 
supra subdivision e (1) of this 
section. 

Use for deolared purpose of institu¬ 
tion 

Okl —County Assessor, Oklahoma 
County, v. United Broth, of Car¬ 
penters & Joiners of America, Lo¬ 
cal No. 329, 211 P.2d 790, 202 Okl. 
162. 

Charitable praotloe by physlolan les¬ 
sees 

Land, building thereon, and equip¬ 
ment therein of clinic, used by physi¬ 
cians who rent offices to derive profit 
therefrom in connection with their 
practice, some of which is charitable, 
and incidentally used for purpose of 
scientific research, were not exempt 
from taxation as charitable institu¬ 
tion.—Lois Grunow Memorial Clinic 
v. Oglesby, 22 P.2d 1076, 42 Ariz. 98. 

58. Conn.—Klein v. City of Bridge¬ 
port, 3 A.2d 675, 125 Conn. 129. 

Ohio.—Corpus Juris quoted la Zin¬ 
dorf v. Otterbeln Press, 6 Ohio 
Supp. 65, 68, affirmed 84 N.B.2d 748, 
188 Ohio St 287. 

61 C.J. p 458 note 82. 

59, Ohio.—Corpus Juris quoted la 
Zindorf v. Otterbeln Press, 6 Ohio 
Supp. 65, 68, affirmed 34 N.E.24 748, 
136 Ohio St. ,287. 

61 C.J. p 458 note 84. 
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19 the use to which it is in fact dedicated, 60 and 
such “use” has been held a question of fact. 61 Un¬ 
der such a provision it must appear that the prop¬ 
erty is so held as to be dedicated to public, instead 
of private, advantage or gain, and that it is de¬ 
voted to the public use. 62 

Under constitutional or statutory provisions for 
exemption from taxation of property “used ex¬ 
clusively for schools, religious . . . and char¬ 

itable purposes,” the use to which property is put 
is the criterion by which to determine whether it 
is exempt from taxation, 63 and, in determining the 
use of the property as religious or charitable, it has 
been held first necessary to determine whether the 


association seeking exemption is religious or char¬ 
itable, not only in its aims and purposes, 64 but also 
in what it actually does to carry out such pur¬ 
poses. 65 Where the use of property is wholly for 
the promotion and advancement of learning, science, 
and the useful art9, that use is deemed charitable. 68 

Under laws exempting property owned by chari¬ 
table institutions and used for charitable purposes, 
ownership is not the sole test of exemption, 67 but 
use is the dominant factor 68 or criterion 69 on which 
exemption is based, and property held by such in¬ 
stitutions is not exempt unless used for charitable 
purposes 70 In such case, it is the dominant use 


60. Cal.—Young Men's Christian 
Ass'n of Los Angeles v. Los An¬ 
geles County, 221 P.2d 47, 85 Cal.2d 
760 

Mo — Corpus Juris cited in Evangeli¬ 
cal Lutheran Synod of Mo., Ohio 
and Other States v. Hoehn, 196 
S W 2d 134, 143, 355 Mo 257. 

Ohio.—Goldman v Friars Club, Inc., 
107 N.E 2d 618, 158 Ohio St 185— 
Corpus Juris quoted in Zindorf v 
Otterbeln Press, 6 Ohio Supp 65, 
67, afllrmed 34 N.E.2d 748, 138 Ohio 
St 287. 

€1 C J. p 458 note 85. 

Actual, total, and immediate use re¬ 
quired 

Fla—State ex rel Miller v. Doss, 2 
So 2d 303, 146 Fla. 752. 

Character of institution 

However, it has been held that 
the right to exemption is not to be 
determined altogether by the char¬ 
acter of the institution which owns 
and uses the property, but is to be 
determined by the use to which the 
property is put and the ownership 
thereof. 

Fla.—State ex rel. Burbridge v St 
John, 197 So. 131, 143 Fla. 644, sup¬ 
plemented on other grounds 197 So 
549, 143 Fla. 876. 

Ohio.—Application of Judson Palmer 
Home, Findlay, Ohio, 16 Ohio Supp 
166. 

Okl —In re Park College, 39 P.2d 105, 
170 Okl. 182. 

Present use of property is test.— 
New Orphans* Asylum of Colored 
Children of Cincinnati v. Board of 
Tax Appeals, 80 N.B.2d 761, 160 Ohio 
St. 219—Burns v. Glander, 64 NE.2d 
678, 146 Ohio St. 198—-Welfare Fed¬ 
eration of Cleveland v. Glander, 64 
N E 2d 818, 146 Ohio St. 146—Wchrle 
Foundation v. Evatt, 49 N E 2d 62, 
141 Ohio St. 467—Incorporated Trus¬ 
tees of Gospel Worker Soc. v. Ev¬ 
att. 42 N.E.2d 900, 140 Ohio St. 186. 
Ownership; use of income or pro¬ 
ceeds 

(1) Unless present use of property 
is exclusively for charitable purpos¬ 
es, it is not exempt, even though 


owned by a charitable institution — 
Welfare Federation of Cleveland v 
Glander, 64 N.E 2d 813, 146 Ohio St 
146. 

(2) Under constitutional provision 
exempting lots from taxation when 
used exclusively for charitable pur¬ 
poses, the exemption is dependent on 
the use, and not on the ownership, of 
the property, or on the use of income 
from it—State v. Alabama Educa¬ 
tional Foundation, 163 So 527, 231 
Ala. 11 

(3) Under statute exempting prop¬ 
erty used exclusively for charitable 
purposes, it is the use of property, 
and not the use of the proceeds de¬ 
rived therefrom, which is the test of 
exemption or nonexemption —Bat- 
telle Memorial Institute v. Dunn, 73 
N E 2d 88, 148 Ohio St 53—Burns v 
Glander, 64 N.E.2d 678, 146 Ohio St 
198—Wehrle Foundation v Evatt, 49 
N E 2d 52, 141 Ohio St 467—Incorpo¬ 
rated Trustees of Gospel Worker Soc 
v Evatt, 42 N.E 2d 900, 140 Ohio St 
185 

(1) Application of Income to char¬ 
ity see infra subdivision g (4) (b) of 
this section 

The corporate character of a cor¬ 
poration does not determine whether 
it is exempt, but rather the use of 
the property on which the exemption 
is claimed —State ex rel. Miller v 
Doss, 2 So 2d 303, 146 Fla. 752. 

61. Ohio — Corpus Juris quoted la 

Zindorf v Otterbein Press, 6 Ohio 
Supp. 65, 68, affirmed 34 N E 2d 748, 
138 Ohio St. 287 

Okl —In re Park College, 39 P 2d 
105, 170 Okl. 132. 

61 C.J. p 458 note 86. 

62. Conn.—Connecticut Junior Re¬ 
public Ass'n v. Town of Litchfield, 
174 A. 304, 119 Conn. 106, 95 A.L.R. 
56. 

63. Neb.—In re Y. M. C. A. Ass'n 
Assessment, 182 N.W. 593, 106 Neb. 
105, 34 A.LR. 1060. 

64. Neb.—In re Y. M. C. A. Ass'n 
Assessment, supra. 
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85. Neb.—In re Y. M. C. A. Ass*n 

Assessment, supra 

66 . Ohio—Battelle Memorial Insti¬ 
tute v. Dunn, 73NE2d 88, 148 Ohio 
St 53. 

67. N.J.—Young Women's Christian 
Association of Philadelphia, Pa. v. 
Monmouth County Board of Taxa¬ 
tion, 105 A. 726, 92 NJ.Law 330 
"If the advantage of the conces¬ 
sion so made be permitted to accrue 
to ownership rather than to the be¬ 
nevolence the law seeks to foster or 
promote, obviously the purpose of the 
law will be defeated "—In re South 
Dakota Sigma Chapter House Ass'n 
for Refund of Taxes, 276 N.W 258. 
262, 65 S.D 559. 

68 . N J.—Young Women's Christian 
Ass'n of Philadelphia, Pa. v. Mon¬ 
mouth County Board of Taxation, 

105 A 726, 92 N.J.Law 330 

Purpose of use 

In determining whether property 
is used for charitable or benevolent 
purposes so as to exempt it from tax¬ 
ation, purpose of use Intended by 
owners controls—In re Scottish Rite 
Temple Ass’n, 252 NW. 626, 62 S D. 
204. 

69. Neb—In re House of Shepherd 
of Omaha, 203 NW. 632, 113 Neb. 
489—Young Men’s Christian Ass'n 
v Lancaster County, 182 N.W. 593, 

106 Neb 105, 34 A L R. 1060. 

Use of property, not character of cor¬ 
porate owner 

Fla.—State ex rel. Cragor Co. v. Doss, 
8 So 2d 15. 150 Fla. 486 

70. Mass.—Old South Ass'n in Bos¬ 
ton v. City of Boston, 99 N.E. 235, 
212 Mass. 299—Burr v. City of Bos¬ 
ton, 95 N.E. 208, 208 Mass. 587, 34 
L.R.A.,N.S., 143. 

Intention to nse, without use, is 
not sufficient—Hedgecroft v. City of 
Houston, Tex., 244 S.W.2d 632. 

Determination of uses by offloers and 
members 

Institution's officers and members 
could, within bounds of reasonable¬ 
ness and good faith, determine what 
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which is controlling. 71 So; the fact that a corpora¬ 
tion performs many charitable functions does not 
render its realty exempt where the dominant use 
thereof is noncharitable. 72 Under statutes exempt¬ 
ing from taxation real property of a corporation 
organized exclusively for charitable or benevolent 
purposes and used exclusively for carrying out 
thereon one or more of such purposes, the test of 
exemption is whether, the property is used ex¬ 
clusively for carrying out thereon one or more of 
the purposes of the institution’s incorporation, 78 
and in order to be exempt it is essential that the 
property be in use 74 and be used for such purpos¬ 
es. 75 Under laws exempting from taxation property 
of beneficent and charitable organizations actually 
and exclusively used for charitable and beneficent 
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parpdisea, property %eld for future use of such 
character is not tax exempt 76 

Under provisions exempting institutions of pure¬ 
ly public charity, it has been held that it is not the 
origin or ownership of property, but the use to 
which it is put, which determines its exemption; 77 
such use is a question of fact. 78 Also, under stat¬ 
utes exempting from taxation “property belonging 
to institutions of public charity only,” as construed 
with respect to constitutional provisions permitting 
exemption of “institutions of purely public charity,” 
it has been held that use of the property for chari¬ 
table purposes i 9 essential to exemption. 78 Consti¬ 
tutional provisions permitting exemption of “institu¬ 
tions used exclusively for charitable purposes” and 
statutes exempting “property belonging to institu¬ 
tions of public charity only” have been held to ren- 
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uses of real estate would promote di¬ 
rectly charitable purposes for which 
it was incorporated.—Board of Asses¬ 
sors of Boston v. Garland School of 
Home Making, 6 N.E 2d 874, 296 
Mass. 878. 

Proportionate use of water and eleo- 
trio systems 

Water and electric systems of 
oampmeetlng association, used part¬ 
ly in conduct and management of as¬ 
sociation's charitable undertakings 
and partly for convenience of its 
rented property, were exempt to ex¬ 
tent of such charitable use in propor¬ 
tion to rented property use, wheth¬ 
er or not there was need for use of 
such systems in association's chari¬ 
table undertakings.—Hedding Camp 
Meeting Ass'n v. Epplng, 189 A. 847, 
88 N.H. 221. 

71. Mass—Brockton Knights of Co¬ 
lumbus Bldg. Ass'n v. Assessors of 
Brockton, 72 N.E.2d 406, 321 Mass. 
110—Board of Assessors of Bos¬ 
ton v. Garland School of Home 
Making, 6 N.E 2d 874, 296 Mass. 
278. 

Substantial use of concert ball for 
other than charitable purposes pre¬ 
vented exemption.—Boston Symphony 
Orchestra v. Board of Assessors of 
City of Boston, 1 N.E.2d 6, 294 Mass. 
248. 

72. Mass.—Brockton Knights of Co¬ 
lumbus Bldg. Ass’n v. Assessors of 
Bro'Vtoh, 72 N.B.2d 406, 821 Mass 
110 Workmen's Circle Education¬ 
al Center of Springfield v. Board of 
Assessors of City of Springfield, 
51 N.E 2d 313, 314 Mass. 616. 

Knights of Columbus building 
Mass.—Brockton Knights of Colum¬ 
bus Bldg. Ass'n v. Assessors of 
prockton, 72 N.K.24 406, 221 Mass. 
110 . 

PoiStleal activity 

An activity that only indirectly 
deals with social and economic con¬ 


siderations and does not transcend 
political party lines is not a public 
charity, so, occupancy primarily for 
meetings for fostering and inculcat¬ 
ing principles of a particular politi¬ 
cal party is not use of the premises 
for a public charity, and they are not 
exempt, notwithstanding classes are 
also incidentally maintained for In¬ 
struction of children without charge 
—Workmen’s Circle Educational Cen¬ 
ter of Springfield v. Board of Asses¬ 
sors of City of Springfield, 51 N.E.2d 
313, 314 Mass. 616. 

73. N.Y.—Young Women's Chris¬ 
tian Ass’n of City of New York v. 
City of New York, 216 N.Y.S 248. 
217 AppDiv. 406, affirmed 157 N.E 
858, 245 N.Y. 562. 

74* N.Y.—Young Women’s Chris¬ 
tian Ass’n of City of New York v. 
City of New York, supra. 

61 C.J. p 458 note 95. 

73. N.Y.—People ex rel. Mizpah 
Lodge No. 518, I. O. O. P. v. Burke. 
126 N.E. 703. 228 N.Y. 245—-Young 
Women’s Christian Ass’n of City 
of New York v. City of New York, 
216 N.Y.S. 248, ,217 App.Div. 406. 
affirmed 157 N.E. 858, 245 N.Y. 
562. 

76. Ill,—In re Allerton, 129 N.E. 801, 
296 111. 340. 

61 C.J. p 459 note ,97. 

77. Ky—Trustees of Widows* and 
Orphans’ Fund of Beattyvllle Lodge 
No. 304, IOO. F., v. Blount, 2 
S.W.2d 394, 222 Ky. 717. 

Pd.—Lycoming House v. Board of 
Revision of Taxes, 64 Pa.Diet, ft 
Co. 42. 

Adapting property for use 
A use of property by *uch in¬ 
stitution which merits exemption is 
a present use and not an intended fu- l 
ture use, subject to exception that, 
where an institution entitled to ex¬ 
emption acquires property with in¬ 


tention of devoting it to a tax exempt 
use, right of exemption carries with 
it, as an incident, opportunity to 
adapt and fit property for use with¬ 
in a reasonable time in execution of 
plans made for that purpose, but 
during period of adaption, right of 
exemption does not exist if and when 
property so purchased yields a sub¬ 
stantial commercial Income.—Chris¬ 
tian Business Men's Committee of 
Minneapolis v. State, 88 N.W.2d 802, 
228 Minn. 549. 

Residence; living quarters 

(1) The fact that the director of 
a foundation organized for the pur¬ 
pose of providing for the intellectual, 
social, and religious welfare of stu¬ 
dents resides on the premises does 
not prevent their exemption, it being 
reasonably necessary that he be 
available day and night to those per¬ 
sona included in the charitable pur¬ 
poses of the organization.—Westmin¬ 
ster Foundation of City of Philadel¬ 
phia v. Board of Revision of Taxen, 
70 Pa.Dist ft Co. Ill, 41 Mun.L.K. 
267. 

(2) The entire building owned and 
occupied by an institution of pure¬ 
ly public charity was exempt, not¬ 
withstanding part of premises was 
used by those who operated the char¬ 
ity for living quarters in order that* 
they might be available for call at 
all times, especially where workers 
contributed their services gratis and 
received nothing from the charitable 
institution but their board and lodg¬ 
ing—Appeal of Parmentler, 11 A.2d 
690, 189 Ps.8uper. 27. 

78. Minn.—Christian Business Men's 
Committee of Minneapolis v. State, 
88 N.W.2d 303, 228 Minn. 549—Bute 
v. Willmar Hospital, 2 N,W.2d 664, 
8l2 Minn. 88. 

79. Ohio.—Benjamin Rose Institute 
v. Myers, US N EL 884, 82 Ohio St 

1 282, L.R.A.1818D UT0. 
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dcr use essential to exemption. 80 Where the con¬ 
stitution or statute provides for exemption of prop¬ 
erty of institutions of purely public charity actually 
used or devoted exclusively to charitable purposes, 
* charitable institution’s contingent remainder in¬ 
terest in property of a testamentary trust is not ex¬ 
empt. 81 

Under statutes exempting land of benevolent or 
fraternal associations necessary for location and 
convenience of their buildings and embracing them, 
exemption will be denied as to premises wholly 
vacant and unoccupied. 82 

Rental; housing . The use of lands for private 
homes for individuals, 83 or for low-rent housing of 
persons of limited income, 84 has been held not to 
entitle the owner of the property to exemption from 


the payment of real estate taxes; but, as discussed 
infra subdivision h of this section, housing au¬ 
thorities have also been held exempt as charitable 
organizations. The renting of property for com¬ 
mercial use or for the purposes of a private dwell¬ 
ing is not a charitable use. 88 

(2) Exclusive Character of Use 

A constitutional or statutory requirement of exclu¬ 
sive use of property for charitable purposes must be met 
before such property le entitled to exemption, l}ut au¬ 
thorities differ as to whether a principal, or primary, use 
is sufficient. 

Under constitutional or statutory provisions 
granting exemption with respect to property used 
exclusively or solely for charitable purposes, ex¬ 
emption will be granted where the charitable use 
is exclusive, 86 and denied where it is not, 87 as where 


80 . Ohio.—Jones v. Conn, 155 N.E 
791, 116 Ohio St 1. 

61 C.J p 469 note 1. 

81. Ky—Moorman’s Ex’r and Trus¬ 
tee v Board of Sup’rs of Jefferson 
County, 232 SW 379, 192 Ky 242 

61 C J. p 459 note 2. 

82. Wls.—State v. Richardson, 222 
NW. 222, 197 Wls 390 

83 . Ohio—Goldman v. Friars Club, 
Inc, 107 N E 2d 618, 168 Ohio St 
185. 

84 . Ohio—Goldman v. FrlarS Club, 
Inc., supra—Youngstown Metropol¬ 
itan Housing Authority v Evatt, 65 
N E 2d 122, 143 Ohio St. 268. 

85 . Ohio — In re Columbus Metropol¬ 
itan Housing Authority. 8 Ohio 
Supp 1, affirmed Columbus Metro¬ 
politan Housing Authority v. 
Thatcher, 42 N E 2d 437, 140 Ohio 
St. 38 

86. Fla.—Dr William Howard Hay 
Foundation v. Wilcox. 24 So 2d 237, 
156 Fla 704—City of St Augustine 
v. Middleton, 3 So.2d 153. 147 Fla 
529 

Ill.—Krause v. Peoria Housing Au¬ 
thority, 19 N.E 2d 193. 370 Ill. 356 
N.Y.—People ex rel Untermyer v 
McGregor, 66 N E 2d 292, 295 N. 
Y. 237, reargument denied 67 N.E. 
2d 524, 295 N.Y 893. 

Ohio.—Huntington Ass’n v. Tax Com¬ 
mission, 7 Ohio Supp 70 
Wis—Corpus Juris quoted in River- 
view Hospital v City of Toma¬ 
hawk, 11 N.W,2d 188, 189, 243 Wis. 
681. 

61 C.J. p 459 note 6. 

Exemption from ad valorem taxation 

Fla — American Can Co. v. City of 
Tampa, 14 So.2d 208, 162 Fla. 798 

All activities for enumerated pur. 
pose 

The word "exclusively,” es used In 
statute exempting corporate real 
property used exclusively for chari¬ 
table or benevolent purposes, means 


that all the activities of the corpo¬ 
ration must be used for one of the 
purposes enumerated —People ex rel. 
Chamber of Commerce of State of N 
Y v. Mills. 65 NTS 2d 231, 188 
Misc 593, affirmed 71 N.Y S 2d 896, 
272 App Div 804, reargument and ap¬ 
peal denied 78 N.Y.S 2d 639, 272 App. 
Div. 997. 

Organisations and property held ex¬ 
empt 

(1) Building used by Salvation 
Army for providing board and lodg¬ 
ing for girls and women regardless 
of creed, especially those of lower 
earning capacity, under wholesome 
and decent influences, and operated at 
a loss —Salvation Army v Hoehn, 
188 S W 2d 826, 354 Mo. 107. 

(2) Home for retired Salvation 
Army officers.—City of Asbury Park 
v Salvation Army. 58 A 2d 216, 26 
NJ.Misc. 170 

(3) Organization furnishing work 
to handicapped.—Missouri Goodwill 
Industries v. Gruner, 210 S W 2d 38, 
357 Mo. 647. 

(4) Printing materials for support 
of religious group.—Hubbard Press v. 
Glander, 101 N.E.2d 382, 156 Ohio St 
170. 

87. Colo.—Denver Press Club v. Col¬ 
lins, 18 P 2d 451, 92 Colo. 74 
Fla.—Johnson v Sparkman, 31 So 2d 
863. 159 Fla 276, 172 ADR 1067 
—Dr. William Howard Hay Foun¬ 
dation v, Wilcox, 24 So 2d 237, 156 
Fla. 704—City of St Augustine v 
Middleton, 3 So 2d 153, 147 Fla. 
629—University Club v. Lanier, 161 
So. 78, 119 Fla. 146. 

Ill.—Tumverein "Lincoln” v. Board 
of Appeals of Cook County, 192 N. 
E. 780; 358 III. 136—People ex rel. 
Lloyd v. University of Illinois, 192 
N.E. 243, 357 Ill. 369. * ' 

Kan.—Clements v. Ljungdahl, 167 P. 
2d 663, 161 Kan. 274—Stkte ex rel. 
Goodell v. Security Ben. Ass’n, 87 
P.2d 660, 149 Kan. 884. i 
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N.J —Trustees of Young Men'* and 
Young Women’s Hebrew Ass’n of 
Newark v State Board of Tax Ap¬ 
peals, 197 A. 372, 119 N J.Law 604, 
affirmed I A.2d 367, 121 N.J.Law 
66—City of Newark v. Nine-Sixteen 
Welfare Club of Newark, 29 A.2d 
405, 21 N JMisc. 17 

Ohio—Goldman v Robert E. Bentley 
Post No 50, American Legion, 107 
NE.2d 628. 168 Ohio St 205—Bat- 
telle Memorial Institute v Dunn, 
73 N E 2d 88, 148 Ohio St 53—Wel¬ 
fare Federation of Cleveland v. 
Glander, 64 N E 2d 813. 146 Ohio 
St 146—Burns v. Glander, 64 N E. 
2d 678, 146 Ohio St 198—Hospital 
Service Ass’n of Toledo v. Evatt. 67 
N E 2d 928, 144 Ohio St. 179—Fed¬ 
eral Public Housing Authority v 
Guckenbergcr, 55 N E 2d 265, 143 
Ohio St 251, reversed on other 
grounds City of Cleveland v. U S , 
65 SCt 280, 323 US 329, 89 L Ed 
274—Wehrle Foundation v. Evatt, 
49 N E 2d 52, 141 Ohio St 467— 
Incorporated Trustees of Gospel 
Worker Soc v Evatt, 42 N.E 2d 
900, 140 Ohio St 185, limiting ef¬ 
fect of American Issue Pub. Co. 
v. Evatt, 28 N E.2d 613, 137 Ohio 
St. 264—East End Hospital v. Ev¬ 
att, 41 NE 2d 569, 139 Ohio St. 608 
—Zindorf v. Otterbein Press, 34 
N E 2d 748, 138 Ohio St. 287—Amer¬ 
ican Jersey Cattle Club v. Glander, 
90 NE.2d 433, 152 Ohio App. 606 

Okl —County Assessor, Oklahoma 
County v. United Broth of Carpen¬ 
ters & Joiners of America, Local 
No. 329, 211 P 2d T90, 202 Okl 162 

Tenn.—State v Rowan, 106 S.W.2d 
861, 171 Tenn 612 

Tex.—Benevolent & P. O. of E. Lodge 
v City of Houston, Civ App., 44 
S.W 2d 488. 

Wis.—Corpus Juris quotsd In River- 
view Hospital v City of Toma¬ 
hawk, 11 N.W.2d 188, 189, 243 Wis 
581. 

61 C.J. p 459 note 6. 
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the exercise of private rights constitutes the primary 
use of property owned by a charitable institution; 88 
but it has been declared that the courts have not 
hesitated to give the word "exclusive,” as used 
in these statutes, an elastic interpretation. 89 The 
fact that property is used principally 90 or largely 91 
for the purposes specified by statute has been held 
insufficient ground for exemption, although other 
authorities hold that a primary use for such purpos¬ 
es is sufficient. 92 Where the charitable use is not 
substantial, exemption will be denied, 93 as where 
charitable use is merely incidental to a principal use 


of another character. 94 

"Purely** and "exclusively Under constitutional 
provisions permitting exemption of property used 
for purposes "purely charitable” and statutes ex¬ 
empting property belonging to a charitable insti¬ 
tution "when used exclusively for the purpose for 
which the institution was created,” the words "pure¬ 
ly” and "exclusively” are synonymous, 96 and re¬ 
quire that the property be used wholly for the 
purposes mentioned, 96 and not to any extent for 
profit unless the profit is used for the purposes 
mentioned. 97 


Competition with commercial con¬ 
cerns 

Where a substantial portion of the 
income of a corporation is received 
for work done in competition with 
commercial concerns, its property 
may not be exempted on ground that 
its property is used exclusively for 
charitable purposes, even though 
such corporation is one formed not 
for profit and though it is owned by a 
religious institution—Zindorf v. Ot- 
terbein Press, 34 NE 2d 748, 138 Ohio 
St. 287. 

Intangibles must be used exclusive¬ 
ly for charitable purposes in order to 
be exempt; intangible property be¬ 
queathed to trustees with directions 
to expend income in connection with 
university and art museum was not 
used exclusively for charitable pur¬ 
poses—Heuck v. Haefner, 199 N.E. 
701, 61 Ohio App. 74 

Partial use by others! payment of 
rent 

(1) In order to be exempt from 
taxation, under constitutional provi¬ 
sion authorizing the legislature to ex¬ 
empt buildings used exclusively and 
owned by Institutions of purely pub¬ 
lic charity, property must be exclu¬ 
sively used by such an organization 
and not partially used by others, 
whether or not they pay rent.—City 
of Longview v. Markham-McRee 
Memorial Hospital, 162 S.W.2d 1112, 
137 Tex. 178—Santa Rosa Infirmary 
v. City of San Antonio, Tex.Com.App., 
259 SW. 926—Markham Hospital v. 
City of Longview, Tex.Civ.App., 191 
S.W.2d 695, error refused. 

(2) Statute was held not applicable 
where part of property was leased 
or otherwise used by third person for 
private gain.—Readlyn Hospital v. 
Hoth, 272 N.W. 90, 228 Iowa 341. 

Particular property or organisations 

(1) American Legion building.— 
Goldman v. Guckenberger, 107 N.E. 2d 
626, 168 Ohio St. 210—Application of 
American Legion, 86 N.E.2d 467, 161, 
Ohio St. 404. 

(2) Corporation publlihlng reli¬ 
gious matter for church and doing 
commercial work for persons outside 


church.—Zindorf v Otterbein Press, 
34 N E 2d 748, 138 Ohio St. 287. 

(3) Housing projects—Beer man 
Foundation v. Board of Tax Appeals, 
87 N E 2d 474, 152 Ohio St. 179— 
Youngstown Metropolitan Housing 
Authority v. Evatt, 55 N.E.2d 122, 143 
Ohio St. 268—Application of U. S 
Housing Authority, 11 Ohio Supp. 9 

(4) Place of residence for priests 
—Society of Precious Blood v Board 
of Tax Appeals, 77 N.E.2d 459. 149 
Ohio St. 62. 

(5) Printing plant building of a 
corporation engaged in printing and 
binding religious and commercial 
matter—Zindorf v Otterbein Press, 
6 Ohio Supp. 65, affirmed 84 N.E 2d 
748, 138 Ohio St 287. 

(6) Realty of publishing company. 
—Evangelical Lutheran Synod of 
Missouri, Ohio and Other States v. 
Hoehn, 196 S.W 2d 134, 355 Mo. 257. 

(7) Sanitarium —Cullitan v Cun- 
I ningham Sanitarium, 16 N.E 2d 205, 

I 134 Ohio St 99. 

(8) Turnverein.—Soclaler Turn- 
verein v. Board of Tax Appeals, 41 N. 
E 2d 710, 139 Ohio St 622. 

(9) War veterans’ post’s land and 
building in which post maintained 
canteen for purpose of friendship 
and sociability among its members — 
East Cleveland Post No. 1500, Veter¬ 
ans of Foreign Wars v. Board of Tax 
Appeals, 41 N E.2d 242, 139 Ohio St. 
554. 

88. Ohio—Western Reserve Acade¬ 
my v. Board of Tax Appeals, 91 N. 
E.2d 497, 153 Ohio St 133. 

89. Ohio—Huntington Ass’n v. Tax 
Commission, 7 Ohio Supp. 70. 

90. N.J.—Trustees of Young Men's 
and Young Women’s Hebrew Ass'n 
of Newark v. State Board of Tax 
Appeals, 197 A. 872, 119 N.J.Law 
504, affirmed 1 A.2d 367, 121 N.J. 
Law 65. 

61 CJ. p 459 note 7. 

Mousing of employees 
Fact that portion of building oth¬ 
erwise used exclusively for charita¬ 
ble purposes was used to house maids 
employed in operating premises did 
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not deprive it of exemption.—Girls' 

Friendly Soc. of Diocese of New York 

v. City of New York, 258 N.Y.S. 945, 

144 Misc 839. 

91. Kan—Clements ▼. LJungdahl, 
167 F2d 603, 161 Kan. 274—State 
ex rel. Goodell v. Security lien. 
Ass'n, 87 P.2d 560, 149 Kan 384. 

92. Ill —Oak Park Club v. Lindhei- 
mer, 17 N E 2d 32, 369 Ill 462- 
People v. Rockford Masonic Temple 
Bldg. Ass’n, 181 NE. 428, 348 Ill 
567, 83 A L R 768—People v Free¬ 
port Masonic Temple, 179 N E 672, 
347 Ill 180 

Mo—Salvation Army v Hoehn, 188 
S W 2d 826, 354 Mo 107. 

Ohio —Goldman v. Friars Club, Inc , 
107 N E 2d 518, 158 Ohio St 185 

61 C.J. p 459 note 8. 

93. Wis —Corpus Juris quoted In 

Riverview Hospital v City of Tom¬ 
ahawk, 11 N.W. 2d 188, 189, 243 Wis. 
581. 

61 C.J. p 459 note 9. 

94 . Colo.—Denver Press Club v. Col¬ 
lins, 18 P.2d 451, 92 Colo. 74. 

Fla.—Johnson v. Sparkman, 31 So. 
2d 863, 169 Fla. 276, 172 A L.R. 
1067. 

Ill —Oak Park Club v. Lindhelmer, 17 
N E 2d 82, 369 Ill 462—People v. 
Rockford Masonic Temple Bldg 
Ass’n, 181 N.E. 428, 348 Ill. 667, 
83 ALR. 768. 

N.J. — Camden Lodge No. Ill Loyal 
Order of Moose v. City of Camden, 
53 A.2d 341, 135 N.J.Law 632. 

Wis.—Corpus Juris quoted la River- 
view Hospital v. City of Toma¬ 
hawk, 11 NW.2d 198, 189, 248 Wis. 
581. 

61 C.J. p 460 note 10. 

95. Tenn.—Memphis Chamber of 
Commerce v. City of Memphis, 282 
S.W. 78, 144 Tenn. 291. 

96. Tenn.—Memphis Chamber of 
Commerce v. City of Memphis su¬ 
pra—Cumberland Lodge, No. 8, F. 4b 
A. M. v. City of Nashville, 154 S. 
W. 1141, 127 Tenn. 248, 

97. Tenn.—Memphis Chamber of 
Commerce v. City of Memphis, 282 
S.W. 78, 144 Tenn. 291—Cumber¬ 
land Lodge, No. 8, F. & A. M. v. 
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Institution of purely public charity. For an in¬ 
stitution to be one of purely public charity, within 
an exemption statute, it must be one whose property 
is used wholly and exclusively for charitable pur¬ 
poses. 9 * 

Where tax exemption is confined to domestic cor¬ 
porations, transfer of property of a foreign char¬ 
itable corporation to a domestic corporation will 
not preclude exemption of property used by the 
domestic corporation exclusively for charitable pur¬ 
poses. 99 

Exemption of part of property . Under an ex¬ 
clusive use statute, it has been held that a building 
cannot be exempted as to the part which is used 
for charitable purposes, but must be taxed in its 
entirety, 1 and that, where part of a unit tract is 
used for noncharitable purposes, the whole is tax¬ 
able. 2 

(3) Direct or Actual Use 

Except where statutes have a different effect, ex¬ 
emption of property as used for charitable purposes is 
generally held to require direct or actual use for such 
purposes, and does not extend to property of an institu¬ 
tion held or used for purposes not connected with the 
charity. 


Under laws in varying terms making exemption 
dependent on use, exemption is commonly restricted 
to such property as is actually or directly devoted 
to, and used for, the proper charitable purposes of 
the institution, 3 and an active appropriation to the 
charitable cause for which the owner of the prop¬ 
erty was organized is required. 4 Actual and regu¬ 
lar user has been required, 5 and mere prospective 
user held insufficient; 6 but this has been held not 
to require use to fullest capacity, 7 or prevent ex¬ 
emption merely because the owner plans further 
development of the property as funds become 
available. 8 So, the exemption does not extend to 
property of the institution which is held or used 
for purposes not connected with the charity; 9 but 
property may, without loss of the tax-exemption 
privilege, be devoted to activities which of and by 
themselves are normally commercial, if such serv¬ 
ices are subordinate to, and reasonably necessary 
in meeting a need integrated with, its purely char¬ 
itable program. 10 

Under a statute declaring an exemption of prop¬ 
erty occupied by an institution but not directly 
used in the course and conduct of its ultimate ob¬ 
jects, it has been deemed within the legislative con- 


Clty of Nashville, 154 S W. 1141, 
127 Tenn 248 

Receipt of profits or revenue: 

Generally see infra subdivision g 
(4) of this section 

As affecting benevolent purpose see 
supra subdivision b (4) (b) of 
this section 

98. Tex —Benevolent & Protective 
Order of Elks, Lodge No 151 v 
City of Houston, Civ App, 44 S.W. 
2d 488, error refused 

99. N.J —Young Women's Christian 
Ass’n of Harvey Cedars v Pelham, 
16S A. 397, 9 N J Misc. 196, affirmed 
158 A. 544, 108 N J Law 553. 

61 C.J. p 460 note 15. 

1. Tex—Markham Hospital v. City 
of Longview, Civ App, 191 S.W.2d 
695, error refused. 

Exemption of portion of realty gen¬ 
erally see supra subdivision a of 
this section 

Property in part used for profit see 
Infra subdivision g (4) (a) of this 
section. 

Xn Ohio 

(1) The text rule is followed.— 
Mussio v. Glander, 79 N E.2d 233, 149 
Ohio St. 423. 

(2) There was some earlier author¬ 
ity to the contrary.—Huntington 
Ass'n v. Tax Commission, 7 Ohio 
Supp. 70. 

9. Mo.—Evangelical Lutheran Synod 
of Mo., Ohio and Other States ▼. 


Hoehn, 196 S W 2d 134, 355 Mo 
257 

3. Ill —People ex rel Lloyd v Uni¬ 
versity of Illinois, 192 NE 243, 
357 Ill 369 

Mass —Boston Symphony Orchestra 
v Board of Assessors of City of 
Boston, 1 N E 2d 6. 294 Mass. 248 
Minn.—Christian Business Men's 
Committee of Minneapolis v State, 
38 N W 2d 803, 228 Minn 649 
Okl—In re Assessment of Properties 
of Fite Foundation, 237 P 2d 427, 
205 Okl 269 
61 C J p 460 note 17 
Institution of purely publio oharlty 
Tex.—Benevolent & Protective Order 
of Elks, Lodge No. 161 v City of 
Houston, Civ.App., 44 S W 2d 488, 
error refused. 

Primary and immediate use 

In order to warrant exemption, the 
use must be primary and immediate, 
not secondary or remote —Central 
Realty Co. v. Martin, 30 SB 2d 720, 
126 WVa. 915. 

Possible use 

Statute does not exempt property 
that may be used for purposes purely 
charitable, but exempts property that 
is exclusively used for such purpos¬ 
es.—St. Louis Young Men's Christian 
Ass'n v. Gehner, 47 S.W.Sd 77$, 329 
Mo. 1007, 81 A.L.R. 1449. 

Property owned by corporation for 
profit or individual must be actually 
or physically used for charitable pur¬ 
poses in order to be exempt.—State 
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V Rowan, 106 SW2d 861, 171 Tenn 

612. 

4. Mass.—Boston Symphony Orches¬ 
tra v Board of Assessors of City 
of Boston, 1 N.E 2d 6, 294 Mass 
248—Babcock v Leopold Morse 
Home for Infirm Hebrews & Orph¬ 
anage, 114 NE 712, 225 Mass 418 

5. Mo —St Louis Council, Boy 

Scouts of America, v. Burgess, 240 
S.W 2d 684, 362 Mo. 152 

6. Mo —St Louis Council, Boy 

Scouts of America, v Burgess, su¬ 
pra 

7. Mo —St Louis Council, Boy 

Scouts of America, v. Burgess, su¬ 
pra. 

8. Mo —St Louis Council, Boy 

Scouts of America, v. Burgess, su¬ 
pra. 

Land owned by Boy Scouts 

Mo—St. Louis Council, Boy Scouts 
of America, v. Burgess, supra. 

9 . Me.—Curtis v. Androscoggin 

Lodge No. 24, I. O. O. F., 59 A. 518, 
99 Me. 356. 

61 C.J. p 460 note 18. 

Receipt of revenue see infra subdivi¬ 
sion g (4) of this section. 

10. Minn.—Christian Business Men’s 
Committee of Minneapolis v. State, 
38 N.W 2d 803, 228 Minn. 549. 

Pood servioe 

Minn.—Christian Business Men's 

Committee of Minneapolis v. State, 
supra. 
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templation that real estate owned and occupied by 
the, institution and held either for investment or 
for. eventual use in the direct service of its organic 
purposes shall be tax exempt. 11 Further, under 
such statute, an association’s use of some of its 
property for purposes not charitable or benevolent 
has been held not to destroy its charitable or benevo¬ 
lent character, where the final devotion of its prop¬ 
erty and of its income therefrom is to charitable 
or benevolent purposes. 12 

Buildings vacant or in course of construction . 
Under laws expressly or impliedly making exemp¬ 
tion dependent on actual use for charitable pur¬ 
poses, buildings intended for, but not in, charitable 
use are not exempt, 12 and, accordingly, exemption 
has been denied with respect to buildings in the 
course of construction, 14 or completed but not yet 
in actual use. 12 Under such statutes it is not 
essential that property be in actual charitable use 
on the day of the assessment, 16 and exemption has 
been granted to property not m actual use on 
such day where it was out of use only temporarily ; 17 
but the exemption has been denied where the prop¬ 
erty was out of use for an indefinite period. 18 
Where a statute expressly provides for exemption 
of real property although not in actual use by 
reason of the absence of suitable buildings or im¬ 
provements, provided construction thereof is in 
progress or in good faith contemplated, exemption 
will be granted to land not in actual use on due 
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proof of .compliance with such statutory require¬ 
ment* 

Lots intended as sites . A statute exempting “lots 
with the buildings thereon, if said buildings are 
used for strictly charitable purposes,” does not ex¬ 
empt lots merely intended as sites for such build¬ 
ings. 20 

(4) Receipt of Profit or Income 

(a) In general 

(b) Application of income to charity 
(a) In General 

Under laws making exemption dependent on charita¬ 
ble use, property used for profit not applied to charita¬ 
ble purposes is not exempt. Where property is used in 
part for profit and In part for charitable purposes, the 
latter part has been held exempt And the former not. 

With respect to the exemption of charitable or¬ 
ganizations, the physical use of land is a thing apart 
from the income derived therefrom 21 Under some 
statutes the fact that a charitable organization re¬ 
ceives funds through the use of its property does 
not of itself subject the property to taxation; 22 it 
is rather the use to which the income is put that 
marks the test. 28 So, under constitutional and stat¬ 
utory provisions in varying terms making exemp¬ 
tion dependent on charitable use, property used for 
profit which is not applied to charitable purposes 
is not exempt from taxation. 24 Under laws exempt¬ 
ing from taxation all property belonging to any 




11. NH—Heddingr Camp Meeting 
Ass’n v. Bpping, 189 A. 347, 88 NH 
321. 

"It is use in aid of the final pur¬ 
pose rather than immediacy of use in 
such purpose that is determinative." 
—Young Women's Christian Ass'n v. 
Portsmouth. 192 A. 617, 620, 89 N.H 
40—Hedding Camp Meeting ABs'n v. 
Epping, 189 A. 347, 860. 88 NH. 321. 
Timber 

NH—Hedding Camp Meeting Ass'n 
v. Bpping, supra. 

12. NH—Hedding Camp Meeting 
Ass'n v. Bpping, supra. 

13. N.J—Seaside Home, Cape May 
Point, New Jersey v State Board 
of Taxes and Assessment, 118 A. 
704, 98 N J Law 110. 

61 C.J. p 460 note 19. 

14. N J.—Borough of Longport v. 
Max and Sarah Bamberger Sea¬ 
shore Home, 102 A. 683. 91 N.J. 
tkw 330. 

61 C.J. p 460 note 20. 

15. 2C.X— Holy Angels v. Ft Lee, 7 i 
A 1036. 30 N.J.Law 546. 

< t 

16. N.J.—Seaside Home, Cape ( May> 
Point, H0W Jersey v. State Board, 
of Taxes ap’d Assessment, 118 A. 
704/98 N.J.Law 110 


17. N J.—Seaside Home, Cape May 
Point, New Jersey, v. State Board 
of Taxes and Assessment, supra. 

61 C J. p 460 note 23 

18. N J —Young Women's Christian 
Ass’n of Philadelphia, Pa. v. Mon¬ 
mouth County Board of Taxation, 
106 A. 726, 92 N J.Law 330. 

61 C.J. p 460 note 24. 

19. N.Y.—In re Miriam Osborn Me¬ 
morial Home Ass’n, 140 N.Y.S. 786. 

61 C.J. p 461 note 25. 

20. Colo—City and County of Den¬ 
ver v. George Washington Lodge 
Ass’n, 217 P.2d 617, 121 COlo. 470. 

Occupation of property see supra 
subdivision f of this section. 

21. W;.Va.—Central, Realty Co. ,v. 
Martin, 30 S B 2d 720, 126 W.Va. , 
915. 

i 

22^ Ill,—-People v Freeport Masonic 
Temple, J79 N.B. 672, 347 IU. 180. i 

23. 111.—People v. Freeport idasonic 
Temple, supra. 

04. Mo.—Oorpus Juris ; cited in 
Evangelical Lutheran Synod of 
Missouri. Ohio and Other .States v. 
Hpehn, 196 S|.W.2d,124, 143, 855, 
Mo. 257. 

61 C,J* p 461 note 28. 


Receipt of revenue or profit as affect¬ 
ing charitable purpose see supra 
subdivision b (4) (b) of this sec¬ 
tion. 

Low-rent housing for nurses 

Ohio—Cleveland Branch of Guild of 
St Barnabas for Nurses v Board 
of Tax Appeals, 83 NE.2d 229, 160 
Ohio St 484 

Profit used for taxpayer's activities 
Fact that taxpayer's activities were 
carried on with profit to it and that 
profit was used to Increase its capi¬ 
tal account through purchase of fur¬ 
niture and equipment for purposes of 
operating school and for payments on 
account of principal of mortgages on 
realty used by it did not require find¬ 
ing that such activities were carried 
on for private profit or preclude find¬ 
ing that taxpayer was charitable in¬ 
stitution.—Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.B.2d 374, 296 Mass. 873. 

Facility necessary for aooompUslw 
snout of purposes 

Under statute exempting property 
used exclusively for charitable pur¬ 
poses, but precluding exemption if 
property is used or operated for prof¬ 
it, reference to, "profit" covers income, 
derived from a facility not correlated 
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charitable institution when used exclusively for the 
purpose for which such institution was created or 
when unimproved and yielding no income, but pro¬ 
viding that all property belonging to such institution 
used in secular business and competing with a like 
business shall be taxed in proportion to such com¬ 
petitive use, the mere renting of its property by a 
charitable institution does not destroy its exemption 
from taxation. 25 The question whether property is 
leased for profit, so as to preclude exemption under 
the statute, does not depend alone on whether the 
income therefrom is more or less than the expense 
of upkeep. 25 The use of property essentially for 
the private and pecuniary advantage of a class, 
such as industrial organizations, i 9 not deemed 
charitable. 27 

Where property is in part used for profit, exemp¬ 
tion has been denied with respect to such part or 
proportion and granted as to the part or propor¬ 
tion used for charitable purposes, 28 provided the 
parts are severable; 29 but, as discussed supra sub¬ 
division a of this section, the tax authorities m some 
jurisdictions are not authorized to split the listing 
of a separate parcel of real property owned by a 
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single charitable institution so as to tax a portion 
and exempt the rest. With no 4dcision as to partial 
taxation and exemption, it has been held that, un¬ 
der a statute exempting “lots with the buildings 
thereon, if said buildings are used for strictly chari¬ 
table purposes,” a five-story office building owned 
by a charitable organization i9 not exempt where 
three floors are used for rental purposes and are not 
directly or indirectly used by the organization for 
any other purpose than producing revenue. 30 

Application of proceeds of sale . Under a statute 
exempting all property of any charitable society 
used exclusively for its purposes and not for profit, 
using the proceeds of the sale of land for such pur¬ 
poses does not constitute a use of the land entitling 
it to exemption. 81 

(b) Application of Income to Charity 

Except where atatutes have a different effect, It la 
ordinarily held that property owned by charitable Inatl- 
tutiona and uaed aa a aource of income or profit ia not 
exempt deapite the application of the income to charita¬ 
ble purposes. 

Under constitutional and statutory provisions 
which in varying terms make charitable use of 
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with exempt purposes, and does not 
cover income from a facility inciden¬ 
tal to. and reasonably necessary for, 
accomplishment of exempt purposes 
—Young: Men’s Christian Ass’n of 
Los Angeles v. Los Angeles County, 
221 P 2d 47. 35 Cal 2d 760. 

25. Tenn —Cumberland Lodge, No 
8, P. & A M v. City of Nashville, 
154 SW. 1141, 127 Tenn. 248. 

26. Ill—People v Freeport Masonic 
Temple, 179 NB 672, 347 Ill 180. 

27. Ohio—Battelle Memorial Insti¬ 
tute v. Dunn. 73 N E 2d 88, 148 Ohio 
St. 63. 

Research by endowed corporation 

Where realty of endowed corpora¬ 
tion not for profit was used for ex¬ 
tensive research for compensation for 
industrial corporations and others, 
and results of such research were 
primarily for pecuniary advantage of 
those for whom research was per¬ 
formed. realty was not used exclu¬ 
sively for charitable purposes.—Bat- 
telle Memorial Institute v. Dunn, su¬ 
pra. 

28* Neb.—In re Masonic Temple 
Craft, 261 NW 569, 129 Neb 293. 
modified on other grounds and re¬ 
hearing denied 263 NW. 150, 129 
Neb. 827, followed in In re Walla 
Walla Lodge No. 56. I. O O F„ 261 
NW. 671, 120 Neb 292, modified on 
other grounds and rehearing denied 
263 N.W, 388, 129 Neb. 827. 

Okl.-—Board of Equalisation of Tulsa 
County v. Tulsa Pythian Benev. 
Ass’n of Tulsa 158 P 2d 904, 195 
Okl. 458— Corpus Juris quoted ia 


Oklahoma County v Queen City 
Lodge No 3 97. I O O. F., 156 P.2d 
340. 349, 195 Okl 131. 

Ta—Dougherty v City of Philadel¬ 
phia, 171 A. 583, 314 Pa. 298. 

61 C J p 461 note 30 
Use of substantial parts of build¬ 
ing for such two purposes was held 
required for application of text rule 
—Christian Business Men's Commit¬ 
tee of Minneapolis v State, 38 N.W. 
2d 803, 228 Minn. 549 
Proportionate exemption of lot and 
building 

Under a statute exempting "lots 
with the buildings thereon, if said 
buildings are used for strictly chari¬ 
table purposes,” if a certain propor¬ 
tionate part of a building is exempt¬ 
ed under equitable apportionment of 
its use as to charitable and nonchar- 
itable purposes, then a similar appor¬ 
tionment must be made as to lot sup¬ 
porting the building, so, where up¬ 
per story of two-story building was 
used for charitable purposes, propor¬ 
tionate part of building exempt from 
taxation was not determinable by 
placing a valuation on property as if 
it were a one-story building on the 
lot, disregarding the upper story, but 
ratio of proportionate paH of build¬ 
ing used for charitable purposes to 
whole building determined proportion 
of lot which was exempt from taxa¬ 
tion.—Han&gan v Rocky Ford 
Knight8 of Pythias Bldg. Ass'n, 75 
R2d 780, 101 Colo. 545. 

29. Fla.—State ex reL Cragor Co. v. 
Doss, 8 So 2d 17, 150 Fla 491—City 
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of St. Augustine v Middleton, S So 
2d 153, 147 Fla 529 
The ease or difficulty of segregat¬ 
ing taxable interests from those 
which are not taxable does not deter¬ 
mine liability or nonliability to tax¬ 
ation.—Christian Business Men's 

Committee of Minneapolis v. State, 
38 N W.2d 803. 228 Minn. 549. 
Physical separability 

Where different parts of building, 
one of which is used for charitable 
purposes and the other for nonex¬ 
empt purposes, are separable for 
purposes of valuation, part used for 
exempt purposes should be held not 
taxable and the other part taxable, 
but, where exempt and nonexempt 
portions are not physically separa¬ 
ble, property may be valued as whols 
and value of exempt portion deduct¬ 
ed —Oklahoma County v Queen City 
Lodge No. 197, I. O O F. 156 P,2d 
340, 195 Okl. 131. 

Capability of separate assessment 

Property used partly for charitable 
purposes and partly for nonexempt 
purposes, but incapable of separate 
assessment of portions devoted to 
each use, should be taxed in propor¬ 
tion to respective uses and total val¬ 
ue of property —Oklahoma County v 
Queen City Lodge No. 197, I O. O F„ 
supra 

30. Colo —Creel v. Pueblo Masonic 
Bldg. Ass’n. 68 P 2d 23, 100 Colo 
281. 

3L Miss—Smith v. My&tf, 111 So. 
590, 146 Miss 388. 
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property essential to its exemption, it is ordinarily 
held that, where property owned by charitable in¬ 
stitutions is rented to third persons or otherwise em¬ 
ployed as a source of income or profit, it is not ex¬ 
empt despite application of the income to charitable 
purposes, 82 although property which is used direct¬ 
ly for the purposes, and in the operation, of the 
charity is exempt, despite use in a manner to yield 
some return and thereby reduce expenses. 88 There 
is some authority, however, granting exemption with 
respect to income-producing property under laws 
making exemption dependent on charitable use, 
where the income received is devoted exclusively 


to charitable purposes. 84 Where the statute or con¬ 
stitution expressly provides that real estate of chari¬ 
table or benevolent institutions the proceeds of 
which are devoted to charity shall be exempt, ex¬ 
emption will be granted by the courts to such prop¬ 
erty ; 85 but, under such a provision, if the rents are 
diverted to uses other than those stated in the con¬ 
stitution, the exemption will not apply 36 A mani¬ 
festly commercial business is not a charitable insti¬ 
tution merely because it9 net proceeds, or earnings, 
are devoted to charity or charitable purposes. 87 

Under statutes broadly exempting property of 
charitable institutions, without reference to its use, 


32. Cal.—Young Men’* Christian 
Ass'ii of Los Angeles v. Los An¬ 
geles County, 221 P.2d 47, 35 Cal 2d 
760. 

Colo.—Corpus Juris cited in City 
Temple Institutional Soc of Den¬ 
ver v McGuire, 87 P 2d 760, 761, 
104 Colo 11. 

Fla.—Corpus Juris oited in State ex 
rel. Miller v. Doss, 2 So.2d 303, 
304, 146 Fla. 752. 

Iowa.—Theta XI Bldg Ass’n of Iowa 
City v. Board of Keview of Iowa 
City, 251 N.W 76. 217 Iowa 1181 

Mass.—Halrenik Ass’n v. City of Bos¬ 
ton, 47 N.E 2d 9, 313 Mass 274- 
Board of Assessors of Boston v 
Garland School of Home Making, 
6 NE2d 374, 296 Mass 378—Bos¬ 
ton Symphony Orchestra v. Board 
of Assessors of City of Boston, 1 
NE2d 6 , 294 Mass 248. 

Minn.—Christian Business Men’s 
Committee of Minneapolis v. State, 
38 N.W.2d 803, 228 Minn. 549 

Mo.—Corpus juris oited in Evangeli¬ 
cal Lutheran Synod of Missouri, 
Ohio and Other States v Hoehn, 
196 «.W.2d 134, 143, 365 Mo. 257. 

N.J.—Morristown Firemen's Relief 
Ass*n v. Town of Morristown, 25 
A.2d 28. 20 N.J.Mlsc. 118. 

Ohio.—Goldman v. Robert E. Bentley 
Post No. 50. American Legion, 107 
N.E. 2 d 528. 158 Ohio St 205—Gold¬ 
man v. Friars Club, Inc., 107 N.E 2d 
518, 158 Ohio St. 186—New Or¬ 
phans' Asylum of Colored Chil¬ 
dren of Cincinnati v. Board of Tax 
Appeals, 80 N.E 2d 761, 150 Ohio St. 
219—Welfare Federation of Cleve¬ 
land v. Glander, 64 NE 2d 813, 146 
Ohio St. 146—Burns v. Glander, 64 
NE 2d 678. 146 Ohio St. 198— 

Wehrle Foundation v. Evatt, 49 N. 
E 2d 52, 141 Ohio St. 467—Incor¬ 
porated Trustees of Gospel Worker 
Soc. v. Evatt. 42 N.E.2d 900, 140 
Ohio St. 185. 

Okl.—-Board of Equalization of Tulsa 
County v. Tulsa Pythian Benev. 
Ass’n of Tulsa, 158 P 2d 904, 195 
Okl. 458—Gibson v Phillips Uni¬ 
versity, 158 P.2d 901, 195 Okl. 456. 

Pa .—Dougherty v. City of Philadel¬ 
phia, 171 A. 588, 814 Pa 298. 


8 .D—In re South Dakota Sigma 
Chapter House Ass’n for Refund of 
Taxes, 276 NW. 258, 65 S D 559 
W Va—Central Realty Co v Martin, 
30 S E 2d 720, 126 W.Va. 915. 

61 C J p 461 note 32 

“The use by renting to persons in 
competition with taxpayers and ap¬ 
plying the rents to charity is too re¬ 
mote ’’—State ex rel Miller v Doss, 
2 So 2d 303. 304, 146 Fla. 752 
“It is the direct and immediate 
use of the property, and not the use 
of the income therefrom, that is de¬ 
terminative of whether the property 
is used for tax-exempt purposes ”— 
Christian Business Men’s Committee 
of Minneapolis v State, 38 N.W.2d 
803, 809, 228 Minn 549. 
WelLoonsidered case 
Okl —Oklahoma County v. Queen 
City Lodge No 197, I. O. O. F., 166 
P 2 d 340, 195 Okl. 131, overruling 
Board of Com’rs of Tulsa County v. 
Sand Springs Home, 92 P.2d 376, 
185 Okl. 305, and Sand Springs 
Home v. State, 32 P.2d 928, 168 
Okl. 323. 

Property physically used; invest¬ 
ment 

(1) The property physically used 
in the work of the institution is ex¬ 
empt; the property in which the 
funds of the institution are invest¬ 
ed Is not exempt, although the in¬ 
come is used exclusively for carry¬ 
ing on the institution—State ex rel. 
Beeler v. City of Nashville, 157 S. 
W.2d 839, 178 Tenn. 844. 

(2) Personal property of institu¬ 
tion of public charity is exempt from 
taxation only when used exclusively 
for charitable purposes, and such 
property, invested for financial pur¬ 
poses, a« in stocks, bonds, and other 
securities, during period before dis¬ 
pensation of charity by such institu¬ 
tion, is not* exempt.—Application of 
Judson Palmer Home, Findlay, Ohio, 
16 Ohio Supp. 166. 

33. Pa.—United Presbyterian Wom¬ 
en's Ass’n of North America v. 
Butler County, 167 A. 889, 110 Pa. 
Super. 116—Appeal of Sistera of 
Notre Dame de Namur, Com.Pl., 69 
Montg.Co. 228. 
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Wis—Madison Particular Council of 
*St Vincent De Paul Soc. v Dane 
County, 16 NW2d 811, 246 Wis. 
208 

61 C.J. p 462 note 33 

34. Ky—City of Louisville v. Pres¬ 
byterian Orphans Home Soc of 
Louisville. 186 S W 2d 194, 299 Ky. 
566. 

61 C.J p 462 note 34. 

Corporation organized for general 
welfare 

The property owned by corpora- 
| tion organized for general welfare, 
and actually and physically used for 
charitable purposes, and such corpo¬ 
ration's investments, the income from 
which is devoted to such uses, are 
exempt, unless property in which in¬ 
vestment Is made is used in secular 
business and competing with similar 
business which pays taxes—State v. 
Rowan, 106 SW.2d 861, 171 Tenn. 
612. 

A housing authority did not lose 
its charitable character, and conse¬ 
quent exemption, merely because the 
enterprise yielded income, where 
gross income and entire property 
were used directly and exclusively 
for charitable purposes, and not with 
a view to profit—Springfield Hous¬ 
ing Authority v. Overaker, 61 N.E. 2d 
373, 390 Ill. 403. 

Am—idmsnt of articles 
Property of nonstock corporation 
was held not exempt by reason of 
amendment of articles providing for 
disbursement of profits for charita¬ 
ble purposes, where amendment was 
not recorded until after date for tax¬ 
ation, even though it was approved 
by board of directors prior to that 
date —Stamford Jewish Center v. 
Town of Stamford, 168 A. 5, 117 Conn. 
379. 

35. Fla.—State ex rel. Cragor Co. v. 
Doss, 8 So.2d 15, 160 Fla. 486. 

61 C.J. p 462 note 35. 

36. Fla.—State ex rel. Cragor Co. v. 
Doss, supra. 

37. Pa .—Young Men's Christian 
Ass’n of Germantown v. City of 
Philadelphia* 187 A. 204, 828 Pa. 
401. 
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property 6f such institutions used for revenue de¬ 
voted to their charitable purposes is tax-exempt. 58 
Under a broad charter exemption of all property 
owned by a particular charitable institution, pro¬ 
ductive property, the income of which is devoted to 
the corporate purposes of the institution, is ex¬ 
empt, 39 and, where the charter provides for ex¬ 
emption and authorizes rents of a building to be 
applied to payment of the cost of construction, the 
building is not subject to taxation as long as its 
rents are so applied 40 Likewise, under a statute 
exempting “all moneys and credits” belonging ex¬ 
clusively to religious or benevolent societies and 
appropriated solely to sustaining them, an en¬ 
dowment fund of such an institution loaned to out¬ 
side persons for interest has been held tax ex¬ 
empt. 41 Further under laws predicating exemption 
on charitable use of exclusive character, discussed 
generally supra subdivision g (2) of this section, the 
fact that fees and charges are received from the 
beneficiaries will not deprive such property of its 
exclusive charitable use where such fees and charges 
are employed entirely for maintenance of the prop¬ 
erty. 42 

(5) Loss of Exemption 

Where voluntary and Intentional abandonment of the 
charitable utea to which property was originally devoted 
results in loss of tax exemption. 

The general rule relating to the loss of property 


or rights by abandonment, as discussed in the title 
Abandonment § 1 -et seq, applies to the right of 
exemption from taxation once established in favor 
of property devoted to, and used for, charitable 
purposes. 43 Exemption is lost by an abandonment 
of the charitable uses to which the property was 
originally devoted or its diversion or appropriation 
to other purposes or uses; 44 but the mere fact of 
abandonment alone will not suffice to defeat the 
right of exemption once established, 45 and an aban¬ 
donment, in order to have such effect, must be vol¬ 
untary and intentional. 46 

h. Particular Organizations or Property Con¬ 
sidered 

Various particular organizations or property has been 
held, or held not, according to the circumstances, exempt 
from taxation as charitable. 

Particular organizations or property which has 
been held tax-exempt as charitable or benevolent 
institutions, under the circumstances involved, in¬ 
cludes an arboretum; 47 an athletic club; 48 a biblical 
institution chartered to educate and prepare men 
for the ministry and operated without charge; 49 
Boy Scout organizations; 50 a camp for poor chil¬ 
dren, 51 a historical society; 52 housing authority; 63 
a medical institution; 54 missionary societies or 
associations, 55 an organization for the improve¬ 
ment of persons engaged in artistic and other crea¬ 
tive work, 56 for the religious, social, and intellectual 


38. La—New Orleans v. Poydras 
Asylum. 9 La.Ann. 584. 

39. U S —St Anna’s Asylum v New 
Orleans, La, 105 U.S 362, 26 L Ed 
1128 

61 C J p 463 note 37. 

40. Ky —Henderson v. Strangers’ 
Rest Lodge No. 13 I. O O. F.. 17 
S.W 215, 17 KyL 1041, distin¬ 
guishing Lancaster v. Clayton, 5 
SW 864. 86 Ky 373, 9 KyL. 611. 

41. Ohio.—United Presb. Theological 
Seminary v. Little, 25 Ohio Cir.Ct 
609. 

48. N.J —Women’s Christian Ass’n 
of Philadelphia v Lippincott, 153 
A 261. 9 N JMisc. 133. 

61 C.J. p 463 note 41 

43. La.—New Orleans Bank & Trust 
Co v. City of New Orleans, 147 So 
42, 176 La. 946. 

44. N.Y —Corporation of Yaddo v. 
City of Saratoga Springs, 214 NY. 
S. 523, 216 App.Dlv. 1. 

Ohio.—Incorporated Trustees of Gos¬ 
pel Worker Soc. v. Evatt, 42 N E. 
2d 900, 140 Ohio St. 185—Zindorf v. 
Otterbeln Press, 34 N.E.2d 748, 138 
Ohio St. 287—Cullltan v. Cunning¬ 
ham Sanitarium, 16 N.E.2d 206, 134 
Ohio St 99. 

84 C.J.S.—86 


Pa.—Pennsylvania Military College 
v Chester City, Com PI, 30 Del. 
Co 314 

61 C J p 463 note 44. 

Change in purposes of institution see 
supra subdivision b ( 1 ) of this sec¬ 
tion 

45. La—New Orleans Bank & Trust 
Co v City of New Orleans, 147 So 
42, 176 La. 946. 

46. La.—New Orleans Bank & Trust 
Co. v. City of New Orleans, supra. 
Seizure on writ of fieri facias was 

not voluntary and intentional aban¬ 
donment.—New Orleans Bank & 

Trust Co v. City of New Orleans, su¬ 
pra. 

47. Ill.—People ex rel. Hellyer v 
Morton, 25 NE.2d 504, 373 Ill 72. 

48. Ohio—Cincinnati Gymnasium & 
Athletic Club v Edmondson, 13 
Ohio N P , NS, 489. 

61 C.J. p 463 note 50. 

49. Md—Appeal Tax Ct v. Grand 
Lodge G O H, 50 Md 421. 

61 C J. p 463 note 52 

Religious institutions generally see 
infra 39 289-291. 

50. Ga.—Tharpe v. Central Georgia 
Council of Boy Scouts of America, 
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196 SE 762, 185 Ga. 810, 116 A.L R. 

373 

Pa.—Camden County Council, Boy 
Scouts of America v Bucks Coun¬ 
ty, 13 Pa.Dlst & Co 213 

51. Me —Camp Emoh Associates v 
Inhabitants of Lyman, 166 A. 59, 
132 Me 67 

53. N H —Portsmouth Historical 
Soc v. City of Portsmouth, 197 A 
712, 89 NH 283. 

53 Ill —fSpringfleld Housing Au¬ 
thority v Overaker, 61 NE2d 373, 
390 Ill. 403—Krause v Peoria 
Housing Authority, 19 NE2d 193, 
370 Ill 356 

Mo—Bader Realty & Inv. Co v St 
Louis Housing Authority, 217 S.W. 
2d 489, 358 Mo. 747. 

S C —Beniamin v. Housing Authori¬ 
ty of Darlington County, 15 SE2d 
737, 198 SC. 79. 

54. Fla.—Miami Battlecreek v. Lum- 
mus, 192 So 211, 140 Fla. 718. 

Hospitals see infra 9 297. 

55. Me.—Ferry Beach Park Ass'n 
of Dniversallst Church v City of 
Saco. 7 A.2d 428, 136 Me. 202 

61 C.J. p 463 note 54. 

56* N.Y.—Corporation of Yaddo v 
City of Saratoga Springs, 214 NY 
S. 528, 216 App.Dlv. 1* 
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welfare of students, 67 for the relief of leathers, 
and former teachers, in the public schools, 168 or for 
promoting conferences of workers in religious or¬ 
ganizations and training leaders of the missionary 
departments of young people’s societies; 59 a paro¬ 
chial school; 60 protection and relief Societies; 61 a 
publishing company ; 62 a residence for women, con¬ 
ducted by the Salvation Army; 63 a school of do¬ 
mestic science; 64 a school of home making; 66 a 
state school building authority; 66 a Sunday school 
union; 67 and women’s clubs. 66 ' 

Particular organizations or property which has 
been held not tax-exempt as charitable or benevo¬ 
lent institutions, under the circumstances involved, 
includes an art or social club ; 69 a building corpora¬ 
tion; 70 a cattle club; 71 a church club; 72 a city; 73 
a club which was a membership corporation and not 


a fraternal organization j 4 * 4 a Concert hall; 176 cor¬ 
porations organized for profit, 76 dr for the stiidy of 
metaphysics, 77 or primarily fbr the purpose of hold¬ 
ing expositions dealing with the textile industry ; 76 
a housing authority} 79 labor organizations ; 80 a 
patriotic society; 81 publishing houses or compa¬ 
nies; 63 social clubs; 86 a theosophical corpora¬ 
tion; 84 a university; 86 a university club; 86 and a 
veterans’ memorial headquarters. 87 

§ 283. Educational Institutions 

a. Exemption under general provisions 

b. Exemption by charter or special act 

a. Exemption under General Provisions 

(1) In general 

(2) Character of institution; definitions 


57. Pa.—Westminster Foundation of 
City of Philadelphia v. Board of 
Revision of Taxes, 70 Pa.Diat. & 
Co. Ill, 41 Mun.LR 267. 

58. Pa—Appeal of Louise H Haess- 
ler Memorial Fund, 41 Pa Dist. & 
Co. 202 

59. N.Y —Silver Bay Ass'n for 
Christian Conferences & Training 
v Braisted, 80 N Y S 2d 548. 

60. Pa.—Goeser v. Voris. 41 Pa. Co. 
504. 

61 C.J. p 463 note 56. 

Educational institutions generally 
see infra 96 288-288. 

61. Cal —San Francisco Ladies* Pro¬ 
tection, etc., Soc. v. Story, 82 Cal. 
65. 

61 C.J. p 463 note 57. 

63. Ohio —American Issue Pub. Co 
v. Evatt, 28 N E 2d 613. 137 Ohio 
St. 264. 

63. Pa —Incorporated Trustees of 
Salvation Army in Pa. v Allegheny 
County, 80 A.2d 758, 367 Pa. 373 

64. Ill.—School of Domestic Arts 
and Science v. Carr, 153 N.E 669, 
822 Ill. 562. 

65. Mass.—Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N't: 2d 374, 290 Mass. 
378. 

68 . Ga.—Sheffield v. State School 
Bldg Authority, 68 S.Bt2d 590, 208 
Ga. 675. 

67 . Pa.—American Sunday School 
Union v Philadelphia, 29 A. 26, 161 
Pa. 307. 23 L.R.A. 695. 

68 . WIs.—Catholic Woman’s Club v. 
City of Green Bay, 192 N.W. 479, 
180 Wis 102 . 

61 CJ. p 463 note 60. 

69 . Pa.—Appeal of Art Club of Phil¬ 
adelphia, 193 A. 26, 327 Pa. 106. 

70. N.T. —People ex rel. frdrweid 

Ass*n V. Purdy, 1B8 N Y.fr 551, 173 
App Div. 926. ' 


71. Ohio —American Jersey Cattle 
Club v. Glander, 90 N.E.2d 433, 152 
Ohio APP. 506 

78. Wis.—Methodist Episcopal 

Church Baraca Club v. City of Mad¬ 
ison, 167 NW. 258, 167 Wis. 207, 
L.RA1918D 1124. 

61 C.J. p 464 note 62. 

73. Ill.—People v. City of Chicago, 
153 N.E 725, 323 Ill 68 . 

74. N.Y.—B'Nai B’Rith Club v City 
of New York, 199 NE 781, 270 N 
Y. 12, reargument denied 2 N E 2d 
680, 271 N.Y. 530. 

75. Mass.—Boston Symphony Orch¬ 
estra v Board of Assessors of City 
of Boston, 1 N E 2d 6 , 294 Mass. 
248. 

76. Ill—People v. Ravenswood Hos¬ 
pital, 87 NE. 305, 238 Ill. 137. 

Or,—Behnke-Walker Business Col¬ 
lege v Multnomah County, 146 P. 
2d 614, 173 Or 610. 

Income devoted to eleemosynary cor- 
poratton, 

Realty corporation organized for 
profit was subject to franchise tax, 
notwithstanding entire income was 
devoted exclusively to eleemosynary 
corporation pursuant to plan calling 
for eventual dissolution of realty cor¬ 
poration and transfer of all of its 
real estate to eleemosynary corpora¬ 
tion.—State v. Franklin-Liberty 
Realty Co., App., 200 So 189, af¬ 
firmed 5 So.2d 329, 198 La. 1043, 

77. N.Y —Application of Peace Ha¬ 
ven, the House of the New Com¬ 
mandment, R F.M M. Retreat, 25 N. 
Y S 2d 974, 176 MJsc. 753. 

78. S.C—Textile Hall Corp v. Hill, 
64 SE. 2 d 809, 215 S.C. 262. 

79. Ohio.—Youpgstown Metropolitan 
Housing Authority v. Evatt, 55 N. 
R24 122, 143 Ohio St. 268. 

80* Colo.—Lane v. Wilson, 88 P.2d 
, 331, 103 Colo. 99. 

Okll-^-County Assessor, Oklahoma 
CoUHty, v, United Brdth. ‘ of Car - 1 
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penters St Joiners of America, Lo¬ 
cal 329, 211 P.2d 790, 202 Okl. 162 
61 C J p 464 note 65. 

Union hall and oflloe 
Fla.—Johnson v. Sparkman, 31 So 
2d 863, 153 Fla. 276, 172 ALR 
1067. 

81. NH—Society of Cincinnati ▼. 
Exeter, 31 A.2d 52, 92 N H 348 

The Society of the Cincinnati 
N H —Society of Cincinnati v Exeter, 
supra. 

82. Mo.—Evangelical Lutheran Syn¬ 
od of Missouri, Ohio and Other 
States v Hoehn, 196 S W 2d 134, 
355 Mo 257 

Ohio—Zlndorf v. Otterbein Press. 6 
Ohio Supp '65, affirmed 34 N E 2d 
748, 138 Ohio St 287. 

61 C J p 464 note 67 

83. N J —Washington Camp, No. 23 
of State of New Jersey, Patriotic 
Order Sons of America, v. Board 
of Equalization of Taxes of New 
Jersey. 93 A. 856, 87 N.J.Law 53. 

61 C J p 464 note 68. 

Incidental dispensation of oharlty 
by club fundamentally nodal does 
not entitle it to tax exemption as a 
charitable corporation. 

Colo—Denver Press Club v. Collins, 
18 P 2d 451, 92 Colo 74. 

Miss —New Standard Club v. Mc- 
Raven. 71 So 289, 111 Miss 92, 
Ann Cas.l918EJ 274. 

84. Mass.—New England Theosophi¬ 
cal Corp v Boston Board of As¬ 
sessors, 51 N.E. 456, 172 Mass. GO, 
42 L R.A 281. 

61 C J. p 464 note 69. 

85. Ill.— People ex ml. Lloyd v. Uni¬ 
versity of Illinois, 192 N.E. 243, 
357 III. 369, 

86. Fla,—University Club v. Lanier, 
161 So. 78. 119 Fla. 146. 

87. Ohio.—Goldman v, Robert E 
Bentley Post No 50, American Le¬ 
gion,' 107 N.HL2d 598, 158 Ohio Eft 
205. 
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> Cl) In General 

When the state constitution or a statute so pro¬ 
vides, the property of educational Institutions Is ex¬ 
empt from, taxation. 

Where the state constitution or a statute so pro¬ 
vides, the property of educational institutions is 
exempt from taxation. 88 Such an exemption is 
solely dependent on the constitution and statutes, 89 
and a determination as to whether property is ex¬ 
empt from taxation as meeting the statutory con¬ 
ditions is necessarily governed by the specific facts 
m the individual case. 90 

Construction of provisions . While in accordance 
with the general rules of construction of tax exemp¬ 
tion statutes, discussed supra § 227, it has been held 


that constitutional and statutory provisions exempt¬ 
ing school property from taxation must be strictly 
construed and debatable questions resolved in favor 
of taxation, 91 it has been said to be the rule that 
statutes exempting from taxation property devoted 
to educational purposes are in general construed 
liberally, or more liberally than other tax exempting 
statutes. 92 Notwithstanding the rule of strict con¬ 
struction, a provision exempting the property of 
educational institutions is to receive a reasonable 
construction, 93 and it has been held that, while the 
rule of strict construction applies in full force in 
determining the status of one claiming tax exemp¬ 
tion for property, when that qualification is es¬ 
tablished a reasonable rather than a strict construc¬ 
tion is called for. 94 The failure of public officials 


88. Ark.—Vanndale Special School 
Dlst No. 6 v. Feltner, 197 S W.2d 
731, 210 Ark 743. 

Conn.—Borough of Fenwick v. Town 
of Old Saybrook, 47 A.2d 849, 133 
Conn. 22 

Tenn—City of Nashville v Ward- 
Belmont School, 7 Tenn App 610 
61 C J. p 464 note 71. 

Baals of grant of exemption 

(1) The granting of tax exemp¬ 
tion to educational institutions is a 
policy founded on fundamental 
ground of benefit to the public by 
such organizations, and recognition 
of fact that they perform a service 
which State would or should other¬ 
wise have to perform, so there is 
consequent relief of tax burden of 
others. 

Ky—Kesaelring v. Bonnycastle Club, 
186 S W 2d 402. 299 Ky 685 
Minn.—State v Northwestern Voca¬ 
tional Institute. 45 N.W.2d 663, 232 
Minn 377 

N.J—Dwight School of Englewood v 
State Board of Tax Appeals. 177 A 
875, 114 N.J Daw 594, affirmed 187 
A. 36, 117 N.J.Law 113 
NY—Application of Thomas G. 
Clarkson Memorial College of 
Technology, 77 N Y S 2d 182, 191 
Mlsc 621, affirmed 87 N Y.S 2d 491, 
274 App.Div 732. reargument de¬ 
nied 89 NTS 2d 623, 275 App Div. 
866, affirmed People ex rel Thom¬ 
as S Clarkson Memorial College 
of Technology v. Haggett, 89 N.E. 
2d 882, 300 N Y. 695. 

Or—Methodist Book Concern v. Gal¬ 
loway. 208 P 2d 319, 186 Or. 686. 
Pa.—Appeal of Hill School, Com PI., 
67 Montg. Co. 113. 

(2) However, the statute exempt¬ 
ing from taxation property of domes¬ 
tic corporations organized exclusive¬ 
ly for educational purposes without 
private profit by omitting previous 
general stAtutory provision exempt¬ 
ing buildings exclusively occupied as 
colleges, academies, or public schools, 
dearly indicated intent to abolish re¬ 


quirement that institutions bear some 
portion of public burden of education 
in order to be exempt.—Forman 
Schools v. Town of Litchfield, 54 A 
2d 710, 184 Conn. 1. 

The public polley of exempting 
from taxation property of institu¬ 
tions carrying on educational and 
kindred purposes is upheld by courts 
—People ex rel Doctors Hospital v. 
Sexton, 48 N.Y.S.2d 201, 267 App Div 
736, affirmed 64 N E 2d 273, 295 N.Y 
553. 

89. Or—Security Savings Sc Trust 
Co v Lane County, 63 P.2d 33, 152 
Or 108. 

90. Conn—New Canaan Country 
School v. Town of New Canaan, 84 
A 2d 691, 138 Conn 347 

91. Ill—People ex rel. Goodman v 
University of Ill. Foundation, 58 
N E 2d 33, 388 Ill. 363, 167 A.L.R. 
851 

N Y —Application of Thomas G. 
Clarkson Memorial College of Tech¬ 
nology, 77 N.Y S 2d 182, 191 Misc 
621, affirmed 87 N Y.S 2d 491, 274 
App Div 732, reargument denied 89 
N.Y S 2d 523, 276 App Div. 865, af¬ 
firmed People ex rel Thomas S 
Clarkson Memorial College of Tech¬ 
nology v Haggett, 89 N E 2d 882, 
300 N.Y. 695. 

Exemption limited to full professors 

Where tax exemption to professors 
and their families in charter of uni¬ 
versity was limited by statute, to 
which university and professors con¬ 
sented, at time when university had 
had only professors, such exemption 
did not Include later created grades 
of associate or assistant professor.— 
Weimar v. Newman, R.I., 80 A 2d 887. 

92 . Colo.—Kemp v. Pillar of Fire, 27 
P.2d 1036, 94 Colo. 41. 

Conn—Yale University v. Town of 
New Haven, 42 A 87, 71 Conn. 816, 

[ 43 L ft A. 490. 

Del.—Burris v. Tower Hill School 
I Aaa’Ht 179 A. 897, 6 W.W.Harr. 877. 
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Minn.—State v. Carle ton College, 191 
N.W. 400, 154 Minn 280. 

N.J.—Wilentz v Society for Estab¬ 
lishing Useful Manufactures, 190 
A. 79, 118 N J Law 20, affirmed 1 
A.2d 880, 121 N.J Law 197. 

"The Constitution and the statutes 
of this state evince a liberality in 
the exemption from taxation of prop¬ 
erty for educational or religious pur¬ 
poses "■—Harris v City of Fort 
Worth, 180 S.W 2d 131, 133, 142 Tex 
600 

93. Ill—People ex rel. Goodman v. 
University of Ill Foundation, 58 
N E 2d 33, 388 Ill. 363, 157 A.L R. 
851 

Baason for rale 

The fact that right of school and 
college properties to tax exemption 
was based on principle of nontaxation 
of public places and on the assump¬ 
tion by educational institutions of a 
portion of function of the state re¬ 
quired reasonable construction of the 
exemptive statute so as to give full 
effect to the policy declared—Appli¬ 
cation of Thomas G Clarkson Mem¬ 
orial College of Technology, 77 NY. 
S 2d 182, 191 Misc 621, affirmed 87 
N Y S 2d 491, 274 App.Div. 732, rear¬ 
gument denied 89 N Y S 2d 523, 275 
App.Div. 865, affirmed People ex rel 
Thomas S. Clarkson Memorial Col¬ 
lege of Technology v. Haggett, 89 N. 
E.2d 882, 300 N.Y. 695. 

Words to reoiivi ordinary meaning 
The words "school or college" with¬ 
in statute exempting from taxation 
the property of any nonprofit "school 
or college" are not limited to a paid 
class, and should be given their or¬ 
dinary meaning.—'Wilson's Modem 
Business College v. King County, 104 
P.2d 680, 4 Wash 2d 636. 

94. N.Y.—Application of Thomas G. 
Clarkson Memorial College of Tech¬ 
nology. 77 N.Y.S.2d 182, 191 Misc. 
621, affirmed 87 N.Y S.2d 491, 274 
App.Div. 732, reargument denied 89 

- ( N.Y.&aa 629, 276 App Div. 866, af- 
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to enforce the provisions of an unambiguous statute 
does not necessarily amount to practical construc¬ 
tion of such statute so as to affect its true and legal 
meaning. 96 The spirit in which an exemption from 
taxation as to property of educational institutions is 
allowed cannot be trifled with or evaded by any 
scheme or device which might defeat the purpose of 
the exemption. 96 

Operation of statutes; taxes affected . Statutes 
relating to tax exemptions as to educational institu¬ 
tions, including statutes repealing prior tax exemp¬ 
tion provisions, should be so applied as to operate 
fairly and equally with respect to all institutions 
within their scope. 97 In accordance with the gen¬ 
eral rules as to taxes affected by a grant of exemp¬ 
tion, discussed supra §§ 228-230, an exemption from 
taxation granted to educational institutions is lim¬ 
ited to the taxes specified and it will not be im¬ 
plied that an exemption from other tax levies was 
intended. 98 Under various provisions it has been 
held that the exemption is limited to direct property 
taxation, 99 and that a provision granting an ex¬ 
emption from state taxes does not constitute an 
exemption from liability for local taxation. 1 

(2) Character of Institution; Definitions 

In order to be entitled to a tax exemption pursuant 
to constitutional or statutory provision, an educational 
institution must be of the prescribed character or grade, 
and must come within the definitions of the terms used 
in the provision. 

It is not usually essential, in order to constitute 
an “educational” institution, that it should be incor¬ 


porated exclusively for such purpose or that there 
should be a regular corps of teachers with regular 
classes of students, 2 but its objects must have some 
educational value and it must perform some educa¬ 
tional function; 8 and it is always essential to the 
exemption that the educational work of the institu¬ 
tion should be carried on, since, if it ceases or is 
abandoned, the property becomes subject to taxa¬ 
tion. 4 Moreover, under a statute to that effect, it ij 
an essential element of the right of an educational 
institution to an exemption that it is one organized 
exclusively for educational purposes; 6 and, where 
the statute so provides, it is a concomitant essential 
element that the property in issue be used ex¬ 
clusively to carry out such purposes, as discussed 
infra § 287 b (2). The fact that a school provides 
for instruction of adults as well as children does 
not destroy its exemption from taxation as an 
educational institution 6 The mere fact than an 
educational institution designates itself by a term 
used in the act providing for exemptions does not 
automatically entitle it to exemption. 7 

Grade of institution; rr collegiate grade." In the 
absence of constitutional or statutory restrictions, 
language exempting educational institutions from 
taxation has been construed as exempting all grades 
of such institutions. 8 Where the statute either ex¬ 
pressly or by construction restricts exemption to in¬ 
stitutions of a particular grade, no others are en¬ 
titled to exemption. 9 Thus, under statutes so pro¬ 
viding the right of an educational institution to tax 
exemption is limited to institutions of collegiate 


firmed People ex rel. Thomas S. 
Clarkson Memorial College of 
Technology v Haggett, 89 NE2d 
882, 300 NY. 595. 

95. R.I.—Weimar v. Newman, 80 A. 
2d 887. 

96. Ky.—City of Louisville v. Pres¬ 
byterian Orphans Home Soc. of 
Louisville, 186 S.W2d 194, 299 Ky 
666—Commonwealth v. Trustees of 
Hamilton College, 101 S.W. 405, 
125 Ky. 329. 

97. Vt.—Troy Conference Academy 
and Green Mountain Junior College 
v. Town of Poultney, 66 A.2d 2, 116 
Vt 480. 

. “Every college* 

Under statute providing that any 
real property acquired after the pas¬ 
sage thereof by any college, such 
as would be exempt from taxation 
under provisions of certain section 
of the public laws, shall be taxed, 
etc., words “any college” mean “every 
college."—Troy Conference Academy 
and Green Mountain Junior College v. 
Town of Poultney, supra. 

96. Ala.—City of Birmingham v. ] 


Birmingham Business College, 56 
So.2d 111, 256 Ala. 551 
99. Cal —California Institute of 

Technology v. Johnson, 132 P.2d 61, 
55 Cal.App 2d 856. 

I. Ohio.—Cordes v. Du Bois, App., 
34 N E 2d 245, appeal dismissed 27 
N E 2d 405, 136 Ohio St. 573— 
Du Bois v. Baker, 3 N.E 2d 552, 
52 Ohio App. 148, petition dismiss¬ 
ed Baker v. Du Bois, 199 NB 181, 
130 Ohio St. 339. 

9. N.Y.—Matter of Mergentime, 113 
N.Y.S. 948, 129 App.Div. 367, af¬ 
firmed 88 N.E. 1125, 195 N.Y. 672. 
Exemption of educational institutions 
as literary or scientific societies see 
infra ft 299. 

Word “institutions* means the or¬ 
ganizations, as distinguished from 
their property.—Conrad v. Maricopa 
County, 12 P.2d 613, 40 Ariz. 390. 

3. N.J.—In re Vineland Historical, 
etc., Soc., 56 A. 1029, 66 N.JJEq. 
291, 

A Fa.—Grubb v. Weaver, 19 Pa. 
Co. 609 

S. Conn.—New Canaan Country 
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School v. Town of New Canaan, 84 
A.2d 691, 138 Conn 847. 

NY—Goldstein v. Mills, 67 N.Y S 
2d 810, 186 Mlsc. 851, affirmed 62 
N.Y.S.2d 619, 270 App.Div. 930. 

6. Mass.—Assessors of Lancaster v. 
Perkins School, 82 N.E 2d 883, 323 
Mass. 418. 

7. Minn —State v. Northwestern Vo¬ 
cational Institute, 45 NW.2d 653. 
232 Minn. 377. 

8. Minn.—State v. Carle ton College, 
191 N.W. 400, 154 Minn. 280. 

61 C.J. p 465 note 2. 

Education not strictly literary or 
soientillo 

Educational institutions of public 
charitable nature are within class of 
“literary, benevolent, charitable and 
scientific institutions” which are ex¬ 
empt from taxation, even if educa¬ 
tion given is not strictly literary or 
scientific within ordinary meaning of 
those words.—Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E.2d 874, 296 Mass. 878. 

9. Conn.—Pomfret School v. Town of 
Pomfret, 186 A. 88, 105 Conn. 456. 

61 C.J. p 465 note 5, 
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grade; 10 and such laws have been held not to ex¬ 
empt institutions affording instruction partly of 
collegiate grade and partly of lower grades. 11 A 
statutory definition of “institutions of collegiate 
grade” enumerating particular professional studies 
has been held not to intend to make the professions 
specifically mentioned exclusive, but the exemption 
may apply to the study of any recognized profes¬ 
sion. 12 It is not necessary, in order to be exempt 
as an institution of collegiate grade, that the ma¬ 
jority of students pursue their studies until degrees 
are obtained. 18 

Approval by state board . Where a statute so pro¬ 
vides, a private educational institution, in order to 
be entitled to tax exemption, must have its curricula 
approved by the state board of education 14 The 
fact that an institution has been certified by the 
state board of education as to compliance with 
statutory requirements does not control taxing of¬ 
ficial in determining whether such institution's prop¬ 
erty is exempt from taxation. 16 

Corporate character of institution Except where 
prohibited by statutory or constitutional provision, 16 
exemption will extend to educational institutions 
carried on by private individuals as well as to in¬ 
corporated institutions. 17 The fact that a corpo¬ 
ration organized for the purpose of conducting 
classes for the education of its members admits non¬ 


members to its classes on the payment of fees does 
not forfeit its right to an exemption where it does 
not thereby exceed its corporate powers. 18 

Foreign institutions . Exemption has been denied 
an educational institution whose services are ren¬ 
dered in another state ; 19 and under a constitutional 
provision exempting from taxation “institutions of 
education not used or employed for gain by any 
person or corporation, and the income of which is 
devoted solely to the cause of education,” foreign 
institutions conducting no educational activities 
within the state are not exempt. 20 However, an 
institution rendering educational services both with¬ 
in and without the state is exempt as to property de¬ 
voted to educational purposes within the state. 21 It 
has been held that an institution which is organized 
under the laws of another state and has not been or¬ 
ganized or incorporated under the laws of the tax¬ 
ing forum is not entitled to exemption from property 
taxation. 22 

“Academy ” as used in the exemption laws, has 
been said to have no precise significance other than 
that acquired by usage, 23 and m the light of past 
usage it has been defined under such laws as an in¬ 
stitution devoted to public use and providing sec¬ 
ondary education m preparation for entrance to 
college; 24 it has also been defined as a seminary 
of learning, holding a rank between that of the 


10. Cal —Lutheran Hospital Soc. of 
Southern California v Los Angeles 
County, 163 P 2d 341, 25 Cal 2d 254 

11. Cal.—Pasadena University v. 
Los Angeles County, 214 P. 868, 190 
Cal. 786. 

61 C.J. p 465 note 6. 

▲ hospital society Incorporated 
primarily to maintain hospitals, etc., 
and to furnish courses of instruction 
in nursing, whose students at comple¬ 
tion of courses of study received 
from school of nursing a certificate 
of nursing and from university a 
Bachelor of Science degree, was not 
an "educational institution of colleg¬ 
iate grade** within constitutional pro¬ 
vision exempting property of such an 
institution from taxation, and hence 
the school of nursing was not exempt 
from taxation.—Lutheran Hospital 
Soc. of Southern California v. Los 
Angeles County, 153 P.2d 341, 25 Cal. 
2d 254. 

12. Cal.—Pasadena Playhouse Ass’n 
v. Los Angeles County, 159 P.2d 
679, 69 Cal.App.2d 611. 

AotiBff 

Under constitutional provision ex- 
-empting educational Institutions of 
collegiate grade from taxation, a 
statute defining institutions of col- 
legists grade by the use of the phrase 


“professional studies, such as law, 
theology, education, medicine, dentis¬ 
try," etc, did not intend to make the 
professions specifically mentioned ex¬ 
clusive or to exclude acting which is 
universally recognized as a profes¬ 
sion.—Pasadena Playhouse Ass’n v 
Los Angeles County, Bupra. 

13. Cal.—Pasadena Playhouse Ass’n 
v. Los Angeles County, supra. 

14. N.H —Trustees of Phillips Exe¬ 
ter Academy v Exeter, 33 A.2d 665, 
92 N.H. 473 

Requirement applies to all Institu¬ 
tions, even if it was intended by leg¬ 
islature merely to prevent fly-by- 
night private schools from enjoying 
exemption—Trustees of Phillips Ex¬ 
eter Academy v. Exeter, supra. 

IB. Mich.—City of Detroit v. Detroit 
Commercial College, 33 N.W.2d 737, 
322 Mich 142. 

16. Fla,—Rast v. Hulvey, 80 So. 
750, 77 Fla. 74. 

61 C.J. p 465 note 1. 

17. Tenn.—Ward Seminary for 
Toung Ladies v. City of Nashville, 
167 S.W. 113, 129 Tenn. 412. 

61 C.J. p 465 note 2. 

18. N.Y.—People ex rel. Buffalo Turn 
Verein v. Assessors of City of Buf¬ 
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falo, 12 N.Y S 2d 170, 257 App.Div. 
902 

19. Ky—Layman Foundation v. City 
of Louisville, 22 S.W.2d 622, 232 
Ky 259 

61 C J p 465 note 7. 

Lands within state conveyed for 
benefit of foreign corporation engaged 
in educational purposes outside state 
were held not exempt from taxation. 
—Ferguson v Townsend, 162 S.E 490, 
111 W.Va. 432. 

2a Ky.—Lloyd Library & Museum 
v. Chipman, 22 SW2d 597, 232 Ky. 
191. 

21. N Y —People ex rel Walcott v 
Parker, 146 N.Y S. 753, 84 Mlsc 
534. 

61 C.J. p 465 note 8. 

22. N.J—Textile Research Institute 
v. Princeton Tp., 60 A.2d 829, 25 
N.J.Misc. 94. 

N.C.—Catholic Soc. of Religious and 
Literary Education v. Gentry, 187 
S.E. 795, 210 N.C. 579. 

Okl.—In re Park College, B9 P.ld 106, 
170 Okl, 192. 

23. Conn.—Pom fret School v. Town 
of Pomfret, 186 A. 88, 106 .Conn. 
456. 

24. Conn.—Pomfret School v. Town 
of Pomfret, supra. 
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college and the common school, tn which the arts 
and sciences are taught generally.* 5 

i 

"College ” as used in the exemption laws, has been 
defined as a building in which scholars are housed, 
fed, instructed, and governed under college dis¬ 
cipline, while qualifying for their university de¬ 
gree. 26 

“Educational institution” as used in the laws 
relating to tax exemptions, has been defined as one 
which teaches and improves its pupils, 27 or as a 
school seminary, college, or educational establish¬ 
ment, 28 whether chartered or unchartered. 28 

"Institutions of learning ” as used in the exemp¬ 
tion laws, have been held to include private schools 
affording instruction in the higher branches of 
knowledge notwithstanding inclusion of branches 
ordinarily taught in public schools, 30 but to exclude 
private schools teaching only rudimentary branches 
commonly taught in public schools. 81 

“Public schoolhouses ” as the phrase is used in 
tax exemption laws, are schoolhouses belonging to 
the public and designed for schools established and 
conducted under public authority ; 82 in other words, 
those schoolhouses which belong to our system of 
free schools, and are used to carry out the purposes 
of that system. 83 

“Research ” which is the method used by modern 


universities to increase the sum of human knowl¬ 
edge, is clearly educational within the meaning of 
a tax exemption statute. 84 

“School ” as used in the exemption laws, has been 
defined as any institution of learning, 85 or as a 
place where systematic instruction is given in use¬ 
ful branches of knowledge as commonly under¬ 
stood; 36 and the term “schools” has been held broad 
enough to include institutions run for private pro¬ 
fit. 37 

“Schoolhouse,” as used in the exemption laws, has 
been restricted in meaning to buildings provided for 
public common schools 88 

"Seminary ” as used in laws relating to tax ex¬ 
emptions, has not acquired any definite and fixed 
legal meaning, 39 although in a general sense it 
means an institution for the promotion of learn¬ 
ing. 40 

b. Exemption by Oh&rter or Special Act 

Whether an educational Institution Is exempt from* 
taxation by virtue of its charter or a special act depends 
on the provisions of such charter or act and the con¬ 
struction thereof. 

Whether or not an educational institution is- 
granted tax exemption by its charter or a special 
act depends on the provisions of such charter or 
act and the construction thereof. 41 An exemption 


25. Pa —Academy of Fine Arts v 
Philadelphia County, 22 Pa. 496 

26. Conn.—Yale University v New 
Haven, 42 A. 87, 71 Conn. 316, 
43 L.R.A 490 

61 C.J. p 464 note 80. 

Held to lnolude “junior college” 

Vt—Troy Conference Academy and 
Green Mountain Junior College v. 
Town of Poultney, 66 A.2d 2, 115 
Vt 480. 

College as “seminary of learning* 1 
A college, empowered by statute to 
confer degrees, is a "seminary of 
learning" within statute exempting 
from taxation realty used exclusive¬ 
ly for educational purposes by such 
seminaries —Sisters of Mercy v. 
Town of Hooksett, 42 A.2d 222, 93 
N.H 301. 

27. Tenn—Nashville Labor Temple 
v. City of Nashville, 243 S.W. 78, 
146 Tenn. 429, S3 A.L.R. 807—Cum¬ 
berland Lodge v. Nashville, 164 S. 
W. 1141, 127 Tenn. 242. 

1th term 'Institution of ed ucat ion,** 
as used in constitutional provision 
exempting institution, of education 
from, t*sjaJ4on, means "a place where 
systematic Instruction in any or all 
of the useful branches of learning 
is gtven by methods common to 
schools and institutions of learning.* 


—Kesselring v. Bonnycastle Club, 186 

S W.2d 402, 404, 299 Ky. 585. 

28. Tenn.—Ward Seminary for 

Young Ladies v City of Nashville, 
167 S.W. 113, 129 Tenn 412. 

29. Tenn —Ward Seminary for 

Young Ladies v. City of Nashville, 
supra 

30. Ill —People v. St. Francis Xa¬ 
vier Female Academy, 84 N.E. 55, 
233 Ill 26 

31. Ill —People v. Deutsche Evan- 
gelisch Lutherische Jehovah Ge- 
meinde, etc., 94 N.E. 162, 249 Ill 
132—People v. St. Francis Xavier 
Female Academy, 84 N.E. 55, 233 
Ill. 26. 

32. Ohio —Gerke v. Purcell, 28 Ohio 
St 229 —In re Sisters of Mercy of 
Fremont 17 Ohio Supp. 88. 

33. Ill.—People v. Ryan, 27 N.E 
1095, 138 Ill. 263. 

34. N.Y —People ex rel. Johnson 
O’Connor Research Foundation v. 
Tax Com’rs, City of NeW York, 96 
N.Y.S.2d 36. 

35. Neb.—Omaha Medical College v. 
Hush, 35 N.W. 222, 22 Neb. 449. 

61 C.J. p 466 note 90. 

38. Ill.—People v. Deutsche Evan- 
gelisch Lutherische Jehovah G£- 
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meinde, etc, 94 NE 162, 249 Ill.. 
132 

61 C.J. p 465 note 91. 

37. Colo —Pitcher v. Miss Wolcott 
School Association, 165 P 608, 63 
Colo. 294, L.R.A1917E 1095. 

Okl.—Board of Com’rs of Tulsa Coun¬ 
ty v. Tulsa Business College, 1 P 
2d 851, 150 Okl. 197. 

38. N.Y.—Colored Orphans’ Assoc, v. 
New York, 12 N.E 279, 104 N.Y. 681 
—Chegaray v. New York, 13 N.Y 
220 . 

39. N.Y.—Chegaray v. New York, 12 
N.Y. 220. 

40. N.Y.—Chegaray v. New York, su¬ 
pra. 

"Seminary of learning** 

Realty occupied by former home 
and used primarily to offer instruc¬ 
tion in speech and music by Institu¬ 
tion having regular curriculum and 
awarding degrees on completion of 
course, and having an attendance as 
high as four hundred eeventy-flve 
students, was exempt from taxation 
as "seminary of learning."—State v. 
Northwestern College of Speech Arts* 
258 N.W* If 1*3 Minn. 122. 

41. Md.—Trustees of William Jewell 
College of Liberty v. Beavers, 171 < 
S.W.2d 604, 851 Mo. 87. 

61 C.J. P 464 note 71 [a]. 
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Contained in an institution’s charter is in the nature 
of a contract with the state, 42 which must be sup¬ 
ported by consideration, 42 and which cannot be im¬ 
paired by subsequent constitutional and statutory 
provisions, 44 unless the power to do so has been 
reserved. 45 Where a charter grants tax exemption 
but limits the amount of property which may be 
held by the institution, an enabling act allowing the 
institution to hold more property does not extend 
the exemption to property subsequently acquired. 46 
A statute providing for the exemption from taxation 
of property of educational and other institutions 
may properly provide for the repeal of special ex¬ 
emption acts, such as exemptions provided for in the 
charter of an educational institution. 47 The right 
of tax exemption granted by a charter may be lost 
by abandonment or forfeiture of the institution's 
charter rights. 48 Thus, where an institution's ex¬ 
emption from taxation is based on its contract with 
the territory existing before the state was created, 
the institution's abandonment of its project consti¬ 
tutes a failure of consideration so that it is no 


longer entitled to the exemptidn on that ground? 12 
A statute expressly exempting from taxation the 
property of a particular institution will not apply 
to exempt the property of a new and different in¬ 
stitution created out of the original one; 60 and, 
where a. particular institution has abandoned or 
forfeited its rights under a charter which, among 
other things, granted tax exemption, a charter sub¬ 
sequently granted to a successor institution is sub¬ 
ject to a constitutional prohibition against special 
tax exemptions. 61 However, where a statute mere¬ 
ly changed the name of the institution and provided 
that the new institution should have the same im¬ 
munities and privileges conferred on the former in¬ 
stitution, it has been held that the exemption from 
taxation passes to the new institution. 62 

§ 284. -Public or Charitable Character 

Where the exemption laws indicate such intention, 
tax exemption granted educational Institutions will be 
restricted to those of a public or charitable nature and 
will not apply to institutions run for profit. The effect 
of charging tuition or board, or paying the teaching staff, 


Exemption of corporations and their 
property in general see supra fiS 
262-268. 

immunity from taxation bald not 
granted 

Mo—Curators of Central College v. 
Rose. 182 8 W 2d 145, appeal dis¬ 
missed 65 S.Ct. 269, 823 US. 678, 

89 L.Ed. 550. rehearing denied 65 
SCt. 429, 828 US. 818, 89 L.Ed 
660. 

42 . Mo.—Trustees of William Jewell 
College of Liberty v Beavers, 171 
S W 2d 604, 351 Mo. 87. 

43 . Minn —Trustees of Hamline 

University v. Peacock, 14 N.W.2d 
773. 217 Minn. 399, certiorari de¬ 
nied 65 S.Ct. 78, two cases, 828 U. 
S. 741. 89 L.Ed. 593. 

Berrios to state 

Fact that university's trustees have 
consistently made effective efforts to 
build and maintain a worthwhile col¬ 
lege and that the university has ren¬ 
dered a service to the state which 
otherwise the state would in most 
cases have been required to perform 
at heavy expense was a sufficient 
consideration for statutory exemp¬ 
tion of property owned by the uni¬ 
versity from taxation.—Trustees' of 
Hamllne University v. Peacock, su¬ 
pra. 

44 . Mo.—Trustees of William Jewell 
College of Liberty v. Beavers, 171 
S.W.2d 604, 851 Mo. 87. 

< 43 . Vt.—Troy Conference Academy 
and Green Mountain Junior Col¬ 
lege v. Town of Poultney, 66 A. 2d 
2, 115 Vt 480. 

48. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 569, 

90 N.H. 472. 


47. N.H—Trustees of Phillips Exe¬ 
ter Academy v Exeter, supra. 
Such aot affects all educational ixu 

Btltutloxui alike, and repeals all spe¬ 
cial charter exemptions, as far as 
they may be repealed —Trustees of 
Phillips Exeter Academy v. Exeter, 
supra. 

Charter provisions held not repealed 

The statute, exempting from tax¬ 
ation lands owned or leased by col¬ 
leges, academies, or other public 
schools, except lands or buildings 
rented for general commercial pur¬ 
poses, farming, or timber lands own¬ 
ed or leased thereby, did not repeal 
by implication section, of college 
charter exempting from taxation 
lands connected with buildings of 
college for the purpose of uniting 
manual labor with education, etc.; 
and, even if exemption had been 
granted to some colleges by general 
statutes, it would be unreasonable to 
Impute to the legislature the intent 
to repeal these and not to repeal 
those which had been granted by spe¬ 
cial acts unless such intention was 
very clearly expressed —Troy Confer¬ 
ence Academy and Green Mountain 
Junior College v. Town of Poultney, 
66 A.2d 2, 115 Vt 480. 

48 . Minn —Trustees of Hamline Uni¬ 
versity v. Peacock, 14 N W.2d 778, 
217 Minn. 399, oertiorari denied 65 
SCL 73, two cases, 823 U.S. 741, 
89 L.Ed. 593. 

Bights held not abandoned or for- 
felted 

Suspension of teaching functions 
by university from 1869 to 1880 
caused by forces beyond its control 
was not an abandonment or surren¬ 
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der of charter rights Including priv¬ 
ilege of exemption of its property 
from taxation, and the fact that no 
proceeding had ever been brought by 
attorney general against the uni¬ 
versity. although legislative enact¬ 
ment dating back to territorial days 
authorized attorney general to vacate 
charter of a corporation violating its 
corporate powers, would be consider¬ 
ed in upholding decision of triers of 
fact that university had not thereby 
abandoned charter rights—Trustees 
of H&mline University v. Peacock, su¬ 
pra. 

49 . Minn —Trustees of Pillsbury 
Academy v. State, 283 N W 727, 204 
Minn 365, affirmed Trustees of 
Pillsbury Academy v. State of Min¬ 
nesota, 60 S.Ct 92, two cases, 308 
U S. 506. 84 L.Ed. 433, rehearing 
denied 60 S Ct 136, two cases, 308 
U.S. 634, 84 LEd 528. 

50. Minn —Trustees of Pillsbury 
Academy v State, 283 NW. 727, 204 
Minn. 365, affirmed Trustees of 
PillBbury Academy v. State of 
Minnesota, 60 S.Ct. 92, two cases, 
308 U.S 506, 84 LEd 506, rehear¬ 
ing denied 60 S.Ct. 135. two cases, 
308 U.S. 634, 84 L Ed. 628. 

51. Minn.—Trustees of Pillsbury 
Academy v. State, 283 NW 727, 
204 Minn. 365, affirmed Trustees 
of Pillsbury Academy v. State of 
Minnesota, 60 S Ct. 92, two cases, 
308 U S 506, 84 L Ed. 433, rehear¬ 
ing denied 60 S Ct 135, two cases. 
308 U.S. 634, 84 LEd 528 

52. Mo.—Washington University v 
Baumann, 198 S.W.2d 403. 341 Mo 
708. 
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ar giving religious Instruction hap been adjudicated under 
varloua statutes. 

If an exemption from taxation is granted gen¬ 
erally to schools or educational institutions, without 
requiring that they shall be public or charitable 
institutions, it may properly be claimed by a private 
school maintained by an individual or corporation as 
a business enterprise. 63 Where, however, the ex¬ 
emption laws indicate such an intention, the tax 
exemption will be restricted to public or charitable 
institutions and will not apply to private institutions 
run for profit; 54 and this is so where the exemp¬ 
tion is limited to schools or school property not 
conducted or used with a view to profit, 56 or is 
granted only to ''public” schools, colleges, etc.; 66 


nor is a private institution run for prpfit one of 
"purely public charity” within the meaning of the 
statutes. 67 Where the exemption is granted to 
"free” schools, it is not necessary, to meet this re¬ 
quirement, that the particular school should be con¬ 
trolled by the state, but only that it should be open 
and free to all children of suitable age. 63 

It is essentially the purpose with which an 
institution is organized and operated that determines 
whether or not it is entitled to a tax exemption as 
one not organized or conducted for pecuniary prof¬ 
it. 69 Thus, the fact that a school actually realizes 
a profit does not necessarily preclude tax exemp¬ 
tion, 60 at least where such profit is never distributed 
to any individual; 61 and the fact that a nonprofit 


53. Tenn —City of Nashville v. 
Ward-Belmont School, 7 Tenn App. 
610. 

Tex—Smith v Feather, 234 SW.2d 
418, 149 Tex. 402. 

W.Va.—In re Mountain State College 
Assessment, 188 S.E. 480, 117 W.Va. 
819. 

61 C.J. p 466 note 11. 

54. Kan.—Lawrence Business Col¬ 
lege v. Gardner, 64 P.2d 63, 146 
Kan 145 

N.J.—College of Paterson v. State 
Board of Tax Appeals, 34 A.2d 740, 
131 N.J.Law 57. 

N.Y—Goldstein v Mills, 57 NTS 
2d 810, 185 Misc. 851, affirmed 62 
NTS 2d 619, 270 App Div 930. 

Or.—Behnke-Walker Business Col¬ 
lege v Multnomah County, 146 P.2d 
614, 173 Or. 510. 

Pa.—Pennsylvania Military College 
v. Chester City, Com.PL, 80 Del.Co 
314. 

61 C J. p 466 note 12 

Institutions held entitled to exemp¬ 
tion 

Conn—Edge wood School v. Town of 
Greenwich, 38 A 2d 792, 131 Conn 
179—Connecticut Junior Republic 
Ass’n v Town of Litchfield, 174 A. 
304, 119 Conn. 106, 95 A.L.R. 56. 

Fla—Lummus v. Cushman, 41 So 2d 
895. 

Mass—Assessors of Boston v. World 
Wide Broadcasting Foundation of 
Mass., 59 NE.2d 188, 317 Mass. 598 

Ohio —College Preparatory School for 
Girls of Cincinnati v. Evatt, 59 N. 
E 2d 142, 144 Ohio St 408. 

Institutions held not entitled to ex¬ 
emption 

(1) In general. 

N.J.—Dana College v. State Board of 
Tax Appeals, 184 A 412, 14 N.J. 
Misc. 308, affirmed 189 A. 620, 117 
N.J.Law 530. 

N.Y.—Lawrence-Smith School v. City 
of New York, 2 N.Y.S.2d 752, 166 
Misc. 856, affirmed 7 N.Y.S.2d 486, 
255 App-Div. 762, appeal denied 7 
N.Y.S.2d 1006, 255 App.Div. 847, af 
firmed 21 N.E.2d 693, 280 N.Y. 805. 


(2) A corporation created for anti¬ 
quarian and historical purposes was 
not a “public corporation” within tax 
exemption statute because of provi¬ 
sion in act of incorporation limiting 
admission to any place it owned or 
controlled to a reasonable sum neces¬ 
sary to maintain property there sit¬ 
uated, since limitation did not imply 
that corporation could not exclude 
public and restrict admission to its 
own members.—Society for Preserva¬ 
tion of New England Antiquities v. 
Tax Assessors of City of Newport, 5 
A 2d 293, 62 R.I. 302. 

(3) Property of nonstock corpora¬ 
tion, conducting center for recreation 
and education of Jewish children, not 
so organized that profit could not 
be distributed to members, was held 
not exempt from taxation as property 
of “corporation organized exclusive¬ 
ly for scientific, educational, literary, 
historical, or charitable purposes,” 
but it was held exempt where cor¬ 
poration by amending its articles pro¬ 
vided for disbursement of profits for 
charitable purposes.—Stamford Jew¬ 
ish Center v Town of Stamford, 168 
A. 5, 117 Conn. 379. 

55. N.J.—Buxton Country Day 
School v. Township of MlUburn, 
14 A.2d 269. 18 NJ.Misc. 443. 

Ohio.—American Committee of Rab¬ 
binical College of Telshe v. Board 
of Tax Appeals, 76 N.E.2d 719, 148 
Ohio St. 654. 

61 C.J. p 466 note 13. 

56. N.J.—Englewood School v. 
Chamberlain, 24 A. 479, 54 N.J.Law 
549. 

61 C J. p 466 note 14. 

57. Pa.—Harrisburg v. Harrisburg 
Academy, 26 Pa.Super. 252. 

61 C.J. p 466 note 15. 

With or without profit 

A private school founded and main¬ 
tained by any particular group, with 
or without profit, solely for benefit of 
their own children or nominees, does 
not constitute “institution of purely 
publio charity” for tax exemption 
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purposes—In re Hill School, 87 A. 
2d 259, 370 Pa 21 

58. Pa —Northampton County v. 
Lafayette College, 18 A. 616, 128 
Pa. 132 

61 C.J. p 467 note 20. 

59. Wis.—First Wisconsin Trust Co. 
v. Wisconsin Tax Commission, 298 
N.W. 695, 238 Wis. 199. 

The purpose, oharacter, and organ¬ 
ization of corporation, and not the 
particular sort of trust fund set up 
by such corporation, determined 
rights under statute exempting from 
taxation income of educational or 
other corporations not organized or 
conducted for pecuniary profit —First 
Wisconsin Trust Co. v. Wisconsin 
Tax Commission, supra 
Factors held not conclusive 

Fact that school claiming exemp¬ 
tion from taxation was organized 
under act to incorporate associations 
not for pecuniary profit is not con¬ 
clusive on question whether school 
was charitable enterprise where 
proofs show that It was nevertheless 
conducted for profit; and, similarly, 
fact that operation of school claim¬ 
ing exemption from tax did not, at 
about taxing date, result In profit, 
is not controlling on question wheth¬ 
er It was charitable enterprise.— 
Princeton Country Day School v. 
State Board of Tax Appeals, 175 A. 
136, 113 N.J.Law 515. 

60. Ariz.—Lois Grunow Memorial 
Clinic v. Oglesby, 22 P.2d 1076. 42 
Ariz. 98. 

01. D.C.—District of Columbia v. Mt 
Vernon Seminary, 100 F.2d 116, 68 
App.D.C. 251. 

The term “private gala’* has refer¬ 
ence only to gain realized by an in¬ 
dividual or stockholder having pe¬ 
cuniary Interest in corporation, andr 
not to profits realized by institution 
but turned back into treasury or ex¬ 
pended for permanent improvements. 
—District of Columbia v. Mt. Vernon 
Seminary, supra. 
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school corporation may at some time become a 
profit-making enterprise has been held not to affect 
the right of such corporation to tax exemption. 62 
On the other hand, while an institution which 
regularly nets a large excess of income over ex¬ 
penses will be viewed with suspicion, 63 and may be 
held not entitled to the tax exemption, 64 a school 
need not habitually function at a loss in order to 
enjoy a tax exemption. 66 Where the corporate 
operation of an educational institution might law¬ 
fully entitle some of its members to receive pecuni¬ 
ary profit other than reasonable compensation for 
services in effecting its educational purposes, its 
realty is not exempt from taxation. 66 

Where a statute merely requires that the school 
be “not conducted for profit,” a school which meets 
that requirement is eligible for exemption regard¬ 
less of whether it is fundamentally charitable or 
philanthropic in its purposes. 67 It has been held 
that an educational purpose without special refer¬ 
ence to the poor is a charitable purpose if it is not 
to be carried out for private profit and is for the 
benefit of the public at large or some part thereof, 
or an indefinite class of persons. 68 Where a cor¬ 
poration is able, by reason of its organization and 
the services and the exercise of the judgment of 
its members, without the aid of gifts, to maintain 
an educational institution and thereby to benefit 
directly an indefinite class of persons without pe¬ 
cuniary profit to the members of the corporation, 
such corporation is none the less a public charity 69 

“Public** character; discrimination . The term 


"public” school, as used in the tax laws, ordinarily 
means only such schools as are maintained and 
regulated under the laws of the state, or by the 
local municipal authorities, as part of the general 
system of popular education, and does not include 
such schools as are supported and controlled by 
private enterprise, although these may be “public” in 
the sense that they are open to the indefinite public 
free of charge; 70 but the application of the term 
“public,” as in “public charity/* is not a question of 
definition but of legislative intention, and it may 
apply to schools which are open to the public, al¬ 
though not owned by the public, 71 and notwith¬ 
standing some charge for tuition is made. 72 Rea¬ 
sonable regulations for the admission of the public 
do not destroy the charitable nature of an educa¬ 
tional institution where it is otherwise found to be 
so. 73 The fact that a private school accepts only 
those whose social and financial standing are ac¬ 
ceptable to it does not preclude the school from ob¬ 
taining the benefit of tax exemption, 74 the important 
consideration being that the school shall measure 
up to the standards of curriculum and pedagogy set 
by the government; 75 and a private educational 
institution has been held not entitled to the exemp¬ 
tion as a seminary of learning where it did not pro¬ 
vide courses similar to, or capable of being assimi¬ 
lated by, those provided in the public educational 
system. 76 Under a statute providing that no educa¬ 
tional corporation which holds itself out to be non¬ 
sectarian and exempt from taxation shall deny the 
use of its facilities to any person otherwise quali- 


62. Colo—Horton v Fountain Val¬ 
ley School of Colorado, 56 P 2d 933, 
98 Colo 480 

63. N J —Kimberley School v Town 
of Montclair, 65 A 2d 500, 2 N.J 
28. 

04. N.Y.—Dwight School of Engle¬ 
wood v State Board of Tax Ap¬ 
peals, 177 A 875, 114 N J.Law 594, 
affirmed 187 A. 36, 117 N J.Law 
113. 

65. N.J —Kimberley School v. Town 
of Montclair, 65 A.2d 500, 2 N.J. 
28. 

66 . N.Y —People ex rel. Rye Country 
Day School v. Schmidt, 194 N.B. 
405. 266 N.Y. 196. 

67. N.J,—Kimberley School v. Town 
of Montclair, 65 A.2d 600, 2 N.J. 
28. 

M xamlna tlon of sohool as to require, 
meat 

Bach institution seeking exemption 
from taxation on ground that its 
property is used for school purposes 
and that it is not conducted for prof¬ 
it must be examined in the light of 
its past and present scheme of op¬ 


eration, considering each facet of its 
organization and operation, with a 
view to ascertaining the dominant 
motive of conduct of the school, due 
regard being given to question of 
whether charges are fixed with ob¬ 
vious intention of yielding a profit 
rather than whether income exceeded 
cost of operation in any particular 
year—Kimberley School v. Town of 
Montclair, supra. 

Xt was formerly held that the test 
was whether the purposes and objects 
of the school claiming exemption 
were fundamentally charitable or 
philanthropic —Dwight School of En¬ 
glewood v. State Board of Tax Ap¬ 
peals, 177 A. 875, 114 N.J.Law 594, 
affirmed 187 A. 36, 117 N J.Law 113— 
College of Paterson v. City of Pat¬ 
erson, 29 A.2d 402, 21 N.J.Misc. 13. 

68. Mass.—Board of Assessors of 

Boston v. Garland School of Home 

Making, 6 N.E.2d 874, 296 Mass. 

378. 

Seaefiolarles held indefinite 

Beneficiaries of taxpayer, a school 
for young women, which was seek¬ 
ing exemption from taxation as a lit¬ 

569 


erary, benevolent, charitable, and 
scientific institution, constituted such 
an indefinite class of persons as to 
render taxpayer a "public charity "— 
Board of Assessors of Boston v. Gar¬ 
land School of Home Making, supra. 

69. Mass.—Board of Assessors of 
Boston v. Garland School of Home 
Making, supra. 

70. Ill.—People v. Ryan, 27 N.K 
1095, 138 Ill. 263 

61 C.J. p 466 note 16. 

71. Pa.—In re Hill School, 87 A.2d 
259, 370 Pa. 21. 

61 C.J. p 467 note 18. 

72. Pa.—In re Hill School, supra. 

73. Pa.—In re Hill School, supra— 
Barnes Foundation v. Keely, 171 A. 
267, 314 Pa. 112. 

74* D.C.—District of Columbia ▼. 
Mt. Vernon Seminary, 100 F.2d 116, 
69 App.D.C. 251. 

75. D.C.—District of Columbia v. 
Mt. Vernon Seminary, supra. 

76. Minn —State v. Northwestern 
Vocational Institute, 45 N.W.2d 663, 
232 Minn. 877. 
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fieri* fay reason 'of his race, color, or religion, does 
not condition die exemption on proof of no denial, 
or provide for forfeiture of the exemption on the 
ground of such discrimination. 77 

Charging tuition or board . The fact that an edu¬ 
cational institution charges tuition fees does not 
necessarily deprive it of a public or charitable char¬ 
acter warranting exemption, 78 at least where none 
of the income is distributed to stockholders. 79 This 
has been held to be so on the ground that the charg¬ 
ing of a tuition, even of a substantial tuition, does 
not necessarily mean that the class of persons bene¬ 
fited is so restricted as not to be indefinite. 80 How¬ 
ever, it has also been held that the distinction be¬ 
tween charity and business, in this connection, is 
determined by the source from which the institution 
principally derives its support, so that if the tuition 
fees are considerable and the institution is chiefly 
maintained thereby, it is not a charity, 81 although 
it may also derive some revenue from donations or 
endowment funds, 82 particularly where its income 
produces a surplus over the cost of maintenance, 83 
and even though there may at any particular time 
be no profit in the operation; 84 but, if supported 
mainly by free gifts or income from charitable en¬ 
dowments, it is exempt from taxation, although it 
may also receive tuition fees from those able to 
pay them. 85 Under a statute so providing the 
property of a school or college supported in whole 
or in part by gifts, endowments, or charity will be 


exempt provided the annual income from such en¬ 
dowment is equal to or exceed* all incomes from 
tuitions received by the institution. 89 The fact that 
the use of the institution is free will not necessarily 
determine its public character; 87 and the question 
as to whether the use is free or whether a charge 
is made becomes material only when the charitable, 
as distinguished from public, character of the insti¬ 
tution is in question. 88 The fact that students un¬ 
able to pay in full are received without charge or 
at reduced rates has some tendency to show that 
the institution is charitable in nature. 89 

Making a charge for board does not deprive an 
educational institution of its public or charitable 
character so as to preclude exemption, under stat¬ 
utes restricting exemption to public or charitable 
educational institutions, 90 unless the school is con¬ 
ducted as a commercial enterprise. 91 

Compensation of teaching staff . Compensation or 
maintenance of its teaching staff by an educational 
institution does not deprive it of a public or chari¬ 
table character so as to preclude exemption, 92 un¬ 
less the compensation paid is such as to show that 
the institution is in effect conducted for prof¬ 
it. 93 The existence of pensioning arrangements 
does not preclude exemption. 94 

Religious and sectarian schools. In the absence 
of a statute to the contrary, an institution may be 
exempt as educational in character notwithstanding 


77. N Y.—Goldstein v. Mills, 57 NY 
S 2d 810, 185 Misc. 861. affirmed 62 
N Y S 2d 619, 270 App Dlv. 930. 

78. Fla—Lummus v. Florida Adi¬ 
rondack School, 168 So 232, 123 
Fla. 810, followed in Lummus v. 
Miami Military Academy, 168 So 
241, 123 Fla. 832. 

Mass —Assessors of Lancaster v. 
Perkins School, 82 N.E 2d 883, 323 
Mass. 418. 

Pa —Township of Abington v. Ogontz 
School, Com.Pl., 64 Montg.Co. 285. 
61 C J p 467 note 21. 

79. Mass.—Assessors of Lancaster v. 
Perkins School, 62 N.E.2d 883, 323 
Mass. 418. 

80. Mass —Board of Assessors 6f 
Boston v Garland School of Home 
Making, 6 N E.2d 374, 296 Mass. 
878. 

81- N.J.—Bancroft School v. State 
'Board of Taxes and Assessments, 
160 A. 390, 10 N.J.MIsc. 666. 

82. Pa.—Philadelphia v. Public 
»Schools Overseers, 82 A. 1033, 170 
Pa. 267. 29 L.R.A. 600. 

61 Q.J<,P 467 note 22. 

82*' Pa.*i-Mercersburg College v. 
Poffenberger, 86 Pa-Sttper. 100. 


84. N.J —Bancroft School v. State 
Board of Taxes and Assessment, 
160 A. 390, 10 N.J.Misc. 656 

85. Ga.—Linton v Lucy Cobb Inst, 
45 S.E. 53, 117 Ga. 678. 

61 C J p 467 note 24. 

86. Wash.—Lakeside Country Day 
School v. King County, 38 P.2d 
264, 179 Wash 588 

“Endowment," “gift," “charity* com¬ 
pared 

"Endowment/* within statute ex¬ 
empting property of schools from 
taxation, is permanent fund, income 
of which is devoted to payment of 
schoors current expenses; while 
terms “gift* and “charity** cover 
sums received more or less casually 
and intermittently for current ex¬ 
penses.—Lakeside Country Day 
School v. King County, supra. 

What included in endowment income 
Proviso, In statute exempting 
schools from taxation, that annual 
endowment Income must equal or ex¬ 
ceed income from tuition, refers to 
income from all permanent funds 
held as endowment fttr production of 
revenue, and does not refer to income 
from real property, owned and con¬ 
trolled by school and leased ter reve- 
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nue —Lakeside Country Day School 

v. King County, supra. 

87. Ohio—Gerke v. Purcell, 25 Ohio 
St. 229. 

88. Ohio —Gerke ▼. Purcell, supra 

89. Mass —Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.E 2d 374, 296 Mass 
378. 

90. N.J.—Institute of Holy Angels v. 
Bender, 74 A. £51, 79 N.J.Law 34 

91. N J —Institute of Holy Angels 
v. Bender, supra. 

92. N.Y,—People sx rel. Manlius 
School v. Adams, 256 N.Y.S. 18 j, 
143 Misc. 469 

61 C.J. p 467 note 80. 

93. Kan.—Lawrence Business Col¬ 
lege v. Bussing, 231 P. 1039, 117 
Kan. 436. 

61 C.J. p 467 note 81. 

Compensation held reasonable 

N.Y.—People ex rel. Manlius School 
v. Adams, 266 N.Y.S. 185, 143 Misc. 
469. 

94* N.Y.—People ex rel. Misses Mas¬ 
ters School ▼. Keys, 165 N.Y.S. 868, 
178 App.Div. 677. 

61 C.J* p 462 nots 82. 
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inclusion of religious instruction. 9 ® Moreover, if 
the statute exempts “property used for school pur¬ 
poses,” or “educational institutions” generally, it 
may be considered broad enough to include paro¬ 
chial and other schools maintained by particular 
churches or sects exclusively for the benefit of their 
own people, provided they are not conducted for 
gain ; 96 and the same rule has been followed under 
a provision exempting from taxation “seminaries of 
learning” 97 and institutions used exclusively for 
charitable purposes 98 However, such sectarian or 
denominational schools or institutions are neither 
“free public schools” nor “institutions of purely 
public charity;” 99 nor is such school or institution 
a “public college or academy or a public institution 
of learning;” 1 and a school or college which trains 
persons for the ministry of a particular religion has 
been held not qualified for exemption, even though 
open to anyone desiring to enter, since it is neither 
used exclusively for the benefit of the public as a 
public charity nor operated by a political subdivision 
of the state. 2 A religious denominational school 
which offers educational advantages to all who may 


apply, 3 not limiting the admission of pupils to chil¬ 
dren of members of the denomination, although it 
may give a preference to such children, and which 
is supported by voluntary contributions and not con¬ 
ducted for profit, 4 may be exempt as a purely public 
charity. 

§ 285. - Particular Educational Institu¬ 

tions 

Various Institutions have boon hold to bo, or not to 
bo, entitled to exemption from taxation as oducatlonsl 
institutions. 

Various institutions have been held exempt as 
falling within the meaning of one or more of the 
statutory terms used m designating the nature of 
educational institutions exempt from tax, 5 includ¬ 
ing an association providing free board, lodging, 
and education to selected students at universities, 6 
Boy Scout camp, 7 children’s trade school, 8 college 
of pharmacy, 9 college preparatory school, 10 com¬ 
mercial college, 11 county or state school system, 12 
day school, 13 fair association, 14 historical society, 15 


95. Mass—South Lancaster Acade¬ 
my v Inhabitants of Town of Lan¬ 
caster, 136 NE 626, 242 Mass. 563 
61 C.J p 468 note 33 

38. Ky.—Commonwealth v Board of 
Education of Methodist Episcopal 
Church, 179 S W. 596, 166 Ky. 610 
61 CJr. p 468 note 34. 

97. NH.—Sisters of Mercy v Town 
of Hooksett. 42 A 2d 222, 93 N.H. 
301. 

98. Ohio—American Committee of 
Rabbinical Collepre of Telshe v 
Board of Tax Appeals, 102 N.E.2d 
680, 166 Ohio St 376. 

Meet of statutory amendment 

(1) Since the word9 “institutions 
of purely public charity” have been 
replaced by the words “institutions 
used exclusively for charitable pur¬ 
poses'* in tax exemption statute and 
constitutional provisions, it is no 
longer necessary that an institution 
operated without any view to profit 
and used exclusively for lawful ad¬ 
vancement of education and religion 
be opened generally to the public in 
order to have tax exemption of prop¬ 
erty owned and used by it exclusive¬ 
ly for lawful educational or religious 
purposes.—American Committee of 
Rabbinical College of Telshe v. Board 
of Tax Appeals, supra 

(2) However, where a building was 
used as an orthodox Jewish theologi¬ 
cal seminary, basement was used as 
a dining room and kitchen, on first 
floor there were rooms used as lec¬ 
ture room, study room and syna¬ 
gogue, second floor was equipped 
with dormitories, occupancy of rooms 


by students was without charge, 
ninety per cent of students did not 
pay for their meals and seminary was 
supported by donations from alumni 
and other organizations but no educa¬ 
tional opportunities were provided for 
public generally, building was held 
not exempt from taxation as a “pub¬ 
lic college or academy or a public 
institution of learning** or as “prop¬ 
erty being used exclusively for char¬ 
itable purposes *’—Bloch v Board of 
Tax Appeals, 59 N.E.2d 145, 144 Ohio 
St. 414. 

99. Ohio —In re Sisters of Mercy of 
Fremont, 17 Ohio Supp 88. 

61 C.J p 468 note 35 

Property used as residence of 
priest in charge and > oung priests 
who were in training for mission¬ 
ary work was not entitled to tax ex¬ 
emption as a “public schoolhouse*' or 
a “public college or academy ’*—So¬ 
ciety of Precious Blood v. Board of 
Tax Appeals, 77 N E 2d 459, 149 Ohio 
St. 62. 

1. Ohio.—Bloch v. Board of Tax Ap¬ 
peals, 59 N E 2d 145, 144 Ohio St. 

414. 

8 . Ohio—American Committee of 
Rabbinical College of Telshe v 
Board of Tax Appeals, 76 N.E 2d 
719, 148 Ohio St 654 

3. Ohio.—Cleveland Bible College v. 
Board of Tax Appeals, 85 N.B.24 
284, 151 Ohio St 258. 

4. Pa —Episcopal Academy v. Phila¬ 
delphia, 25 A. 55. 160 Pa. 565. 

61 C.J. p 468 note 86. 
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5. Association for “cultivation of 
the arts of design” 

N Y —People v. Feltner, 65 N.Y.S 
687, 31 Misc. 665 

61 C.J. p 468 note 39. 

Corporation emphasizing teaching of 
physioal culture 

Colo—Denver Turnverein v. McGlone, 
15 P 2d 709. 91 Colo. 473. 

6. NY —People ex rel. Walcott v 
Parker, 146 NY.S. 753, 84 Misc 
534. 

7. Conn—Charter Oak Council, Boy 
Scouts of America, v. Town of 
New Hartford, 185 A. 675, 121 Conn 
466 

8. NY —Hebrew Benev , etc , Asy¬ 
lum v. New York, 11 Hun 116 

9. Ky —Louisville College of Phar¬ 
macy v. Louisville, 82 S W. 610, 26 
KyL. 825. 

10 . Ohio—College Preparatory 
School for Girls of Cincinnati v 
Evatt, 69 N E 2d 142, 144 Ohio St 
408 

11. Wash—Wilson’s Modern Busi¬ 
ness College v. King County, 164 
P 2d 580. 4 Wash.2d 686. 

61 C J p 468 note 43. 

18. Iowa.—McColl v. Dallas County, 
262 N.W. 824, 220 Iowa 434. 

13. N J -—Borough of Princeton v. 
State Board of Taxes and Assess¬ 
ments, 115 A. 342. 96 N J Law 334 

14. Pa.—Mercer Cent Agr Soc. v 
Mercer County Com’rs, 55 Pa Dist 
& Co. 225. 

18. Pa.—In re Montgomery County 
historical Society, IS Montg.Co 
205. 

61 C.J. p 468 note 46. 



|| S8&-286 


TAXATION 


84 C.J.S. 


institution for the blind, 16 labor temple, 17 medical 
college or department, 18 musical conservatory, 18 
publishing house, 20 research foundation, 21 theologi¬ 
cal college or seminary, 22 university, 28 and women's 
club. 24 

On the other hand, various institutions have 
been held not exempt under statutes of the character 
under consideration, 25 including an academy of 
fine arts, 26 an art gallery, 27 business college, 28 
Chautauqua assembly, 22 girls' boarding school, 30 
labor union, 81 medical society, 82 private school, 88 
school for stenography and typewriting, 84 turn- 
verein, 36 and a nonstock corporation organized to 
promote educational, social, and athletic advan¬ 
tages, 86 such as a gymnastic association. 37 

Whether particular institutions are tax exempt as 


educational institutions has been discussed elsewhere* 
in this title in connection with a general discussion 
of institutions of a particular type, as for example,, 
chambers of commerce, discussed infra § 293, col¬ 
lege fraternities, infra § 294, libraries and museums, 
infra § 298, literary and scientific societies, infra § 
299, and Young Men's Christian Associations and 
similar organizations, infra § 303. 

§ 286. - Property Exempt in General 

As s general rule, under the various statutes, all* 
property belonging to an educational Institution and 
used for Its proper purpose is exempt from taxation, 
regardless of Its character and extent or location. 

The question as to what property of an education¬ 
al institution is exempt from taxation depends large¬ 
ly on the wording of the governing statute or con- 


16. Neb.—Curtis v. Allen, 61 N.W. 
568, 43 Neb 184. 

17. Tenn.—Nashville Labor Temple 
v City of Nashville, 243 S.W. 78, 
146 Tenn. 429, 23 A.L.R. 807. 

61 C.J. p 468 note 48 

18. Neb—Omaha Medical College v. 
Rush, 35 N.W. 222, 22 Neb. 449. 

61 C.J p 469 note 49. 

Medical Institution, supported by pa¬ 
tients 

A medical institution, occupying 
and using all its property and using 
all its funds for its maintenance as 
scientific, educational, and charitable 
institution, without profit to anyone 
directly or indirectly, or payment of 
excessive or unreasonable salaries to 
its officers, was entitled to exemption 
from taxation; and it did not lose its 
character as "charitable, educational 
and scientific institution" and conse¬ 
quent exemption from taxation be¬ 
cause its main source of revenue was 
derived from patients.—Miami Bat- 
tlecreek v. Lummus, 192 So. 211, 140 
Fla. 718. 

19. N C.—Markham v. Southern Con¬ 
servatory of Music, 41 S.E. 531, 
130 N.C. 276. 

80. Wis.—Northwestern Pub. House 
v. City of Milwaukee, 188 N.W. 
636, 177 Wls. 401 

61 C.J. p 469 note 50. 

81. N.Y.—People ex rel. Johnson 
O’Connor Research Foundation v. 
Tax Com’rs, City of New York, 96 
N.Y.S.2d 36. 

Mouaooeptaaee of results 

Corporation organised for research 
In the field of "psychometrics,” which 
involved the measurement of apti¬ 
tudes, was organized for an “educa¬ 
tional" or “scientific” purpose with¬ 
in meaning of statute exempting 
from taxation the realty of a cor¬ 
poration or association organised ex¬ 
clusively for “educational” or “scien¬ 
tific” purposes, even though the re¬ 
sults of corporation's efforts at re¬ 


search may not have been generally 
accepted as correct in the education¬ 
al or scientific world, since the type 
and character of its activities, not 
their quality, were determinative — 
People ex rel. Johnson O’Connor Re¬ 
search Foundation v Tax Com’rs, 
City of New York, supra 
88. Ohio—Xenia United Presbyteri¬ 
an Theological Seminary v. Little, 
25 Ohio Cir.Ct. 609 

23. N.Y —In re Syracuse University, 
209 NYS 329, 124 Misc. 788. af¬ 
firmed 212 N.Y.S 253, 214 App Div. 
375 

24. Wis.—Catholic Woman’s Club v. 
City of Green Bay, 192 N.W. 479, 
180 Wls. 102. 

61 C.J. p 469 note 53. 

88. Club for university men 
Tenn—State v. Rowan, 106 S.W.2d 
861, 171 Tenn 612. 

Xdttle theatre organisation 
Tex.—Little Theatre of Dallas v. City 
of Dallas, Clv.App., 124 S W 2d 863 
Metaphysicians' retreat 
N.Y.—Application of Peace Haven, 
the House of the New Command¬ 
ment. R. F. M. M Retreat, 25 N.Y 
S.2d 974, 175 Misc. 753 
Society for preservation of antiqui¬ 
ties 

R.I.—Society for Preservation of 
New England Antiquities v. Tax 
Assessors of City of Newport, 6 
A.2d 293, 62 R.I. 302. 

86. Pa—Academy of Fine Arts v. 
Philadelphia County, 22 Pa. 496. 

61 C.J. p 469 note 55. 

87. Pa.—Barnes Foundation v. Kee- 
ly, 164 A. 117, 108 pa.Super. 203, 
affirmed 171 A. 267, 314 Pa. 112. 

28. Mich—Parsons Business College 
v. Kalamazoo, 131 N.W. 553, 166 
Mich. 305, 33 L.R.A..N.S., 921. 

19 C.J. p 1015 note 85 [b]. 

Training for specialised fields 
An Incorporated commercial col¬ 
lege, operating specialized school for 

572 


training of students to enter special¬ 
ized fields of business employment, 
is not entitled to exemption, as “ed¬ 
ucational Institution,” from taxation 
of its personal property—City of De¬ 
troit v. Detroit Commercial College, 
33 N.W.2d 737, 322 Mich 142. 

89. Ky —Bosworth v. Kentucky 
Chautauqua Assembly, 65 S.W. 602, 
112 Ky 115, 23 Ky L 1393. 

61 C.J p 469 note 56 

30. Conn— Female Academy of Sa¬ 
cred Heart of Albany v Town of 
Darien, 142 A 678, 108 Conn. 136. 

61 C J p 469 note 57. 

31. Fla.—Johnson v. Sparkman, 81 
So 2d 863, 159 Fla. 276, 172 ALR. 
1067 

Okl.—County Assessor, Oklahoma 
County, v United Broth of Car¬ 
penters & Joiners of America, Lo¬ 
cal No. 329, 211 P.2d 790, 202 Okl. 
162 

38. NY.—Medical Soc of Kings 
County v. Neff, 63 N.Y.S 1077, 84 
App.Div 83 
61 C J. p 469 note 68. 

33. NY—Chegaray v. New York, 
13 N Y. 220. 

61 C.J p 469 note 59. 

34. La.—Lichtentag v. Tax Collec¬ 
tor, 15 So 176, 46 La.Ann 572. 

61 C.J. p 469 note 61. 

35. Ill.—Turnverein “Lincoln” v. 
Board of Appeals of Cook County, 
192 N.BL 780, 358 Ill. 135 

Ohio.—Socialer Turnverein v. Board 
of Tax Appeals, 41 N.E.2d 710, 18» 
Ohio St. 622. 

36. Ky.—Kesselring v. Bonnycastle 
Club, 186 S.W.2d 402, 299 Ky. 585. 

37. Ky.—German Gymnastic Ass'u 
of Louisville v. City of Louisville. 
209 S.W.2d 75, 806 Ky. 810. over¬ 
ruling German Oymnastio Assoc, v. 
Louisville, 80 S W. 201, 117 Ky. 958, 
25 Ky.L. 2105, 111 Am.S.R. 287, 63 
L.R.A. 120, 
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gtitution 88 and the various circumstances with re¬ 
spect to the property, such as its use and location. 88 
As a general rule, all the property belonging to a 
school or college and used directly, immediately, 
and exclusively for its proper purposes is exempt 
from taxation.* 0 

Character and extent. Except in so far as there 
may be statutory or constitutional restrictions or 
limitations, 41 property otherwise falling within the 
terms of laws exempting educational institutions 
from taxation is entitled to exemption regardless 
of its character 42 or extent; 48 and, where it is al¬ 
leged that exemption is claimed with respect to 
more property than is reasonably required for edu¬ 
cational purposes, the judgment of the institution's 
authorities will be controlling in the absence of ob¬ 
vious error or fraud. 44 In the absence of a provi¬ 
sion to the contrary, a statutory exemption of “real 
estate” includes urban, as well as rural, property 45 

Location . Contiguous or adjoining land rea¬ 


sonably necessary to convenient use of its property 
employed for educational and institutional purposes 
is ordinarily within the exemption granted an educa¬ 
tional institution. 40 Property otherwise entitled to 
exemption will not be taxed merely because it does 
not contiguously adjoin the main grounds of an 
educational institution, 47 although the fact that land 
does not adjoin school property may be considered 
as tending to bar exemption where such nonadja- 
ccnt property is not itself used for educational pur¬ 
poses. 48 Under provisions basing exemption on the 
ownership of property by educational organiza¬ 
tions, it has been held that property owned by such 
organizations is exempt regardless of its location. 40 

Personal property and fixtures. Under some stat¬ 
utory provisions personal property and fixtures are 
eligible for exemption only if they are used for 
educational purposes, and are located in exempt 
buildings. 50 Thus, they must be located m a build¬ 
ing owned by the educational institution, 61 which 


38. Fla—Miami Battlecreek v. Lum- 
mus, 192 So. 211, 140 Fla. 718 
61 C J. p 469 note 62 
All “snob” buildings 

The word “such," In statute ex¬ 
empting from taxation all public col¬ 
leges and public academies, and all 
“such" buildings used exclusively 
and owned by persons or associations 
of persons for school purposes, re¬ 
ferred to college and academy build¬ 
ings and not to public buildings — 
Smith v. Feather, 284 S.W 2d 418, 149 
Tex. 402 

Realty, not personalty 

Constitutional exemption from tax¬ 
ation of lots to extent of five acres 
with buildings thereon when used ex¬ 
clusively for school is applicable only 
to realty, and places no limitation on 
the legislature with respect to the 
taxation of personal property—State 
▼ Bridges, 21 So.2d 816, 246 Ala 486, 
169 A.L.R. 678. 

88. N.Y.—Silver Bay Ass’n for 
Christian Conferences & Training 
▼. Braisted, 80 N Y.S 2d 548 

40. Minn.—State v. Carle ton Col¬ 
lege, 191 NW. 400, 154 Minn. 280 

61 C.J. p 469 note 68. 

Satire system of an educational in¬ 
stitution, not merely rooms or parts 
of buildings, is entitled to exemption 
from taxation—St. Barbara's Roman 
Catholic Church v City of New York, 
277 N.Y.S. 588, 248 App.Div. 871. 
Xastltutioiui of learning, not build¬ 
ings, are exempt 

Pa.—Dougherty v. City of Philadel¬ 
phia, 172 A. 177, 112 PaSuper. 670. 

41. Wls.—State v. Richardson, 222 
N.W. 222* 197 Wis. 890. 

61 C.J. p 469 note 66. 


Five-acre limitation 

N.J.—Piscataway Tp v State Board 
of Tax Appeals, 29 A 2d 389, 129 N. 
J. Law 261, affirmed 35 A 2d 711, 
181 N J Law 158—City of Hoboken 
v. Stevens Institute of Technology, 
55 A 2d 231, 25 N J Misc. 461. 

42. Pa—In re Union Trust Co of 
Pittsburgh, 191 A. 658. 326 Pa 251 

SD—In re Dakota Wesleyan Uni¬ 
versity, 202 N.W. 284, 48 S D. 84 

Remainder interest in realty held 
for educational purposes has been 
held tax exempt—Mehne v. Dillon, 
165 NB 908, 203 Ind 346. 

43. Mich —Webb Academy v. City 
of Grand Rapids, 177 NW 290, 209 
Mich. 523 

61 C J p 469 note 67. 

Bxteat determined by use 

Extent of exemption of lots or 
grounds of school is rightfully deter¬ 
mined by uses made thereof—Horton 
v. Fountain Valley School of Colo¬ 
rado, 56 P.2d 933, 98 Colo. 480. 

44. NY.—In re Syracuse Universi¬ 
ty, 209 N.Y.S 829, 124 Misc. 788, 
affirmed 212 N.YS. 253, 214 App. 
Div. 875. 

61 C J. p 469 note 68. 

48. Iowa.—Appeal of Trustees of 
Iowa College, 170 N.W. 818, 185 
Iowa 484. 

61 C.J. p 470 note 70. 

48. N.Y.—Mary Immaculate School 
of Bagla Park v. Board of Asses¬ 
sors of Town of Ossining, 176 N.Y. 
S. 701, 188 App.Div. 5. 

61 C.J. p 470 note 71. 

47. Pa.—Barnes Foundation v. Kee- 
ly, 171 A. 267, 814 Pa. 112—Dough* 

573 


I erty v City of Philadelphia, 172 A. 

177. 112 Pa.Super 570 
61 C.J. p 470 note 72 
Articulated system 

The fact that some of college build¬ 
ings were located away from campus 
center was insufficient to defeat 
claim of tax exemption for such 
buildings where college had an artic¬ 
ulated system —Application of Thom¬ 
as G. Clarkson Memorial College of 
Technology, 77 N Y S 2d 182, 191 

Misc. 621, affirmed 87 N Y S 2d 491, 
274 App Div 732, reargument denied 
89 N.YS 2d 523, 275 App Div 865, 
affirmed People ex rel Thomas S. 
Clarkson Memorial College of Tech¬ 
nology v Haggett, 89 NE.2d 882, 800 
NY. 595 

48. Minn —State v Carleton College, 
191 NW 400 154 Minn 280 

61 C J p 470 note 73 

49. S.D.—In re Dakota Wesleyan 
University, 202 N.W. 284, 48 S.D. 
84. 

50. N J —College of Paterson v. City 
of Paterson, 11 A.2d 320, 18 N.J. 
Misc. 29 

Construction. of statute 
The fifth clause of the statute con¬ 
cerning exemption of property of ed¬ 
ucational. religious, and charitable 
organizations from taxation qualifies 
the first clause not only by way of 
limitation of the buildings which are 
entitled to exemption but also as a 
characterisation of those buildings 
location in which, under the third 
clause, makes personal property and 
fixtures eligible for exemption.—Col¬ 
lege of Paterson v. City of Paterson, 
supra. 

51. N J.—College of Paterson v. City 
of Paterson, supra. 
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building is devoted to educational use'and not used 
for profit. 62 

§ 287. — Ownership, Occupation, and Use 

a. Ownership and occupation 

b. Use 

a. Ownership and Occupation 

In the absence of a provision to the contrary, It Is 
ordinarily essential to exemption that the property should 
be owned by the educational Institution. Under some 
provisions occupation by the Institution is required. 

In the absence of a provision of statute or con¬ 
stitution to the contrary, it is ordinarily essential 
to exemption that the property should be owned by 
the school, college, or institution; 53 and it is not 
enough that it is used for such purposes if owned 


by a third person, i15 particularly where the third 
person derives profit or benefit from such use, as 
by leasing the property. 55 Under a charter grant¬ 
ing to an institution exemption from taxation of 
all property "belonging or appertaining to” such 
institution, the exemption applies to the* corporation 
and does not depend on the use of the property. 56 
While "ownership” within the meaning of tax 
laws ordinarily means a fee simple, 57 in the last 
analysis the question of its meaning is one of 
legislative intent ; 56 and exemptions have been 
granted with respect to property held by an educa¬ 
tional institution under a limited fee, 56 or a lease, 60 
or where the institution had an equitable or benefi¬ 
cial ownership of the property, 61 or where school 
property was regarded as substantially owned by an 
individual running the school notwithstanding legal 


89. N.J.—College of Paterson v. City 
of Paterson, supra. 

Building held operated for profit 
The renting of a building by a gen¬ 
eral corporation owner to a college 
and payment of rent therefor by col¬ 
lege to corporation constituted the 
“conducting of such building for 
profit** and deprived college of any 
right to exemption from taxation of 
its personal property located in build¬ 
ing—College of Paterson v. City of 
Paterson, supra. 

83 . Ohio.—Western Reserve Acade¬ 
my v. Board of Tax Appeals. 91 
NB.2d 497, 163 Ohio St. 133. 

61 C.J p 470 note 77 

Partnership 

Where school building was operat¬ 
ed by partnership, but one member 
of the partnership had no Interest in 
the building, the building was not en¬ 
titled to exemption, since the build¬ 
ing was not owned exclusively by 
those who used it as a school.—Smith 
v. Feather. 234 SW.2d 418, 149 Tex 
402. 

Statute* axampting property “held” 

by an educational organization mean 
property “owned’* by it —Wey v Salt 
Lake City. 101 P. 381. 35 Utah 504. , 

Provision exempting property "of" 
a school district has been held to 
mean that ownership is the test of 
whether the property is exempt.— 
Church of the Holy Faith v. State 
Tax Commission, 48 P.2d 777, 39 N. 
M. 408. 

54 . N.Y.—Cornell University ▼. 
Thorne. 57 N.Y.S.24 6, 184 Mine. 
635-r-Hunter College Student So¬ 
cial Community ft Religious Clubs 
Ass*n v. City of Hew York, 63 N. 
Y.S,*d 887. 

Tex—Smith v. Feather, 384 SW.2d 
418, 149 Tex 402—Little Theatre 
of Dallas v. City of Dallas, Civ. 
App., 124 S.W.2d 868. 

61 C.J. p 470 note 77. 1 * 


"Beal property of a corporation," 
as used in statute exempting certain 
property of educational corporations 
from taxation, means property owned 
by such corporations, and not prop¬ 
erty held by others for them; and 
farm, situated in a town, and deeded 
to a city for sole use of its board of 
education for educational purposes, 
was not exempt from taxation by the 
town, since farm was not owned by a 
corporation organized exclusively for 
educational purposes, but by the city. 
—Board of Education of City of 
Jamestown v. Baker, 272 N.Y S. 801, 
241 AppDiv. 674, affirmed 195 NB 
359, 266 NY. 636. 

58. Wyo —Commissioners of Cam¬ 
bria Park v. Board of Com'rs of 
Weston County, 174 P 2d 402, 62 
Wyo 446. 

58. Ill—People ex rel. Gill v. Lake 
Forest University, 10 N E 2d 667, 
367 Ill 103. 

67. Ill —People v Bennett Medical 
College, 94 NE. 110, 248 Ill. 608, 
140 Am.S R. 237. 

58. Ill—People v. Bennett Medical 
College, supra. 

Property held for organising corpora¬ 
tion 

Special act of incorporation of edu¬ 
cational corporation, effective March 
20, 1943, authorising corporation to 
acquire and maintain solely tor, pur¬ 
poses stated in act described realty 
in New York City, exempted such 
realty from taxation and water 
charges for t&xyear 1943-1944, even 
though legal title to the property was 
in & foreign corporation until No¬ 
vember 1943, where it was the Inten¬ 
tion of the parties and the under¬ 
standing of legislature that property 
should be regarded as belonging to 
educational corporation iihihediately 
on its incorporation.—Hunter College 
Student Social Community ft Reli¬ 
gious Clubs Ass’n t. City of New 
York, 68 N.Y.fl.2d 887. 


59. NY—Application of Ladycliff 
College, 41 N Y S 2d 149. 266 App 
Div. 753, affirmed 56 N.E 2d 729. 
293 NY. 712. 

Reversion under oertaln conditions 

Land held by a corporation organ¬ 
ized exclusively for nonprofit educa¬ 
tional purposes on condition that if 
any building not intended and suita¬ 
ble for educational purposes should 
be erected on the land, title thereto 
should revert to grantor, was exempt 
from taxation.—Application of Lady- 
cliff College, supra. 

60. Fla.—City of St Augustine v 
Middleton, 3 So.2d 153. 147 Fla. 529 

Ill.—People ex rel Goodman v. Uni¬ 
versity of Ill Foundation, 58 N.E 
2d 33. 388 IlL 363, 157 A.L.R. 851. 

61 C.J. p 470 note 80. 

81. Iowa.—Trustees of Iowa College 
v. Baillie, 17 NW.2d 143, 236 Iowa 
235 

61 C.J. p 470 note 81. 

Reversionary Interest of members 

Fact that property of nonstock cor¬ 
poration organized to promote educa¬ 
tional, social, and athletic advantages 
reverts to members, and not to state, 
on dissolution of corporation would 
not preclude corporation from exemp¬ 
tion from taxation as an “institution 
of education** within constitution, 
since it Is present use of the proper¬ 
ty that is of controlling importance 
—Kassel ring v. Bonny castle Club, 186 
&W.2d 402, 299 Ky, 585. 

Pr op erty held by trust oompany 

Securities given by testator in will 
to institution of learning located in 
another state and turned over by 
such Institution to trust oompany 
within state for control and manage¬ 
ment under trust agreement, provid¬ 
ing for payment of income to 1 such 
institution and, ultimately, return of 
corpus, were held not subject to tax¬ 
ation.—In re Union Trust Co. of 
Pittsburgh, 191 A. 658, 828 Pa 251. 
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ownership lay .in a corporation formed Ip take title 
and leaser the property, to such individual. 62 In 
fact, it has been held that beneficial ownership is 
contemplated by the legislature, so that the exemp¬ 
tion will not apply to land owned by a college, 
academy, or school, as trustee. 62 Notwithstanding 
certain property is tax exempt as used for educa¬ 
tional purposes, a reversion interest therein owned 
by third persons is not entitled to the exemption. 64 

Bequest prior to distribution . Since a bequest of 
personalty does not vest in the legatee until its 
distribution, a bequest to a college is not owned 
by the college and is not tax exempt until it is 
distributed; 66 and this rule has been followed with 
respect to a bequest of realty as part of the residue 
of an estate where the will directed the sale of such 
realty and distribution of the proceeds. 66 

Exemption of property of state educational insti¬ 
tutions as owned by the state will depend on the sur¬ 
rounding facts and governing statutory provisions 67 
Under a statute to that effect, where property, held 
by a state university, is claimed to be exempt as 
property of the state, it must belong exclusively to 
the state 68 

Time of ownership. Where an assessment does 
not create a tax or lien for tax, an educational 


institution acquiring ownership Of realty after it 
has been , assessed to its nonexempt grantor but be¬ 
fore date for levy may secure exemption as to such 
realty, 69 since the exemption runs from the date 
of acquisition of the property. 70 

Occupation . Under statutes exempting from tax¬ 
ation property owned and occupied by an educa¬ 
tional institution for the purposes for which it was 
incorporated, both ownership and occupation are 
essential to occupation, 71 use is immaterial except 
as it may show occupancy, 72 occupation is a ques¬ 
tion of law where the facts are undisputed, 78 and 
whether particular property is exempt under such 
provisions will depend on the legal conclusions to 
be drawn from the facts established. 74 Under some 
provisions, the exemption of property is limited 
to property actually occupied by the educational 
institution. 76 

Use as most important factor . Under a consti¬ 
tutional provision for exemption of real property 
used exclusively for schools, 76 and statutory pro¬ 
visions for exemption of real and personal property 
owned and used by the person to whom assessed 
exclusively for schools, 77 use for schools is sufficient 
to exempt real property irrespective of owner¬ 
ship, smee use, not ownership, is the determining 


68. N C—Corporation Commission v. 
Oxford Seminary Const. Co., 76 S. 
B 640, 160 NC 582 

63. Iowa.—Trustees of Iowa College 
v. Baillie, 17 N W 2d 143, 236 Iowa 
236 

Vt—President and Fellows of Mid- 
dlebury College v Town of Han¬ 
cock. 66 A.2d 194, 116 Vt 157 

64. Colo—City and County of Den¬ 
ver v. Colorado Seminary, 41 P.2d 
1109. 96 Colo. 109 

65. Conn.-—Connecticut College for 
Women v. Town of Groton, 193 A 
873, 123 Conn. 196, 112 AL.R 18. 

66. Conn.—Connecticut College for 
Women v. Town of Groton, supra. 
Under doctrine of equitable con¬ 
version, realty trhich testatrix direct¬ 
ed should be sold and proceeds there¬ 
of placed In general estate acquired 
constructively the nature of person¬ 
alty, and retained such nature until 
college to whom residue of estate 
was bequeathed worked a reconver¬ 
sion thereof by acceptance of dis¬ 
tribution of It in its original estate, 
so that land was not exempt from 
taxation under statute until date of 
distfibution.-^Connecticut College for 
Women v. Town of Groton, supra. 

67 . Ill.—People v. University of Il¬ 
linois, 159 811, 33$ 111. 377. 

61 C.X p 471 note 86. 

68. Ohio.—President and Trustees of 


Miami University v. Evatt, 59 N.E 
2d 366, 144 Ohio St 434. 

Grantor’s reservation of life estate 
Residence property conveyed to a 
state university under a deed reserv¬ 
ing life estate to grantors was not ex¬ 
empt from taxation as belonging ‘•ex¬ 
clusively" to the state—President 
and Trustees of Miami University v. 
Evatt supra. 

66. Iowa.—Iowa Wesleyan College v. 
Knight, 224 N.W 602, 207 Iowa 
1238, 

Oounty board had no Jurisdiction 

to levy & tax on realty which, al¬ 
though previously subject to taxa¬ 
tion and assessed for such purpose, 
was pur<*iaaed by religious corpora¬ 
tion before levy was made and was 
used for educational, religious, and 
charitable purposes and without fi¬ 
nancial profit or gain.—American 
Province of The Servants of Mary 
Real Estate Corp v Douglas County, 
23 N.W.2d 714, 147 Neb. 485. 

70. Iowa-—Ipwa Wesleyan College v. 
Knight, 224 N.W. 502, 207 Iowa 
1238. 

71. Mich.—Webb Academy v. City 
of Grand Rapids, 177 N.W. 290, 209 
Mich 523. 

61 C.J. p 471 note 89. 

71. N.H.—St Mary's School v. City 
of Concord, 118 A. 608, 80 N*H. 486. 
61 C.J. p 471 note 90. 

5 75 


73. Mich —Webb Academy v. City of 
Grand Rapids, 177 NW. 290, 209 
Mich. 523 

74. Mich —Webb Academy v City of 
Grand Rapids, supra. 

61 C J p 471 note 92. 

75. S.C.—Trustees of Wofford Col¬ 
lege v. City of Spartanburg, 23 S. 
E 2d 9, 201 S.C 315. 

Construotion of provision 

"This exemption," as used In the 
phrase "this exemption shall not ex¬ 
tend beyond the buildings and prem¬ 
ises actually occupied" in constitu¬ 
tional provision relating to self-exe¬ 
cuting tax exemptions on property 
used for educational purposes, refers 
also to constitutional provision per¬ 
mitting legislative tax exemptions 
and expresses constitutional purpose 
that exemption of college real prop¬ 
erty shall not be extended to real 
property not occupied by such col¬ 
lege —Trustees of Wofford College v. 
City of Spartanburg, supra. 

76. Ala.—State v. Bridges, 21 So. 2d 
316, 246 Ala. 486, 159 A.L.R 678. 

Cal.—Ross v. City of Long Beach, 
148 P.?d 649, 24 Cal 2d 258. 

Okl.—Cox v. Dillingham. 184 P.2d 976, 
199 Okl. 161. 

61 C.J. p 471 note 84. 

7T. Ala.—Anniston City Land Co. v. 

State, 48 So. 659. 160 Ala. 253. 

I 61 C.J. p 471 note 84. 
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factor. 78 Accordingly, the exemption has been al¬ 
lowed as to land used exclusively for school purpos¬ 
es even though it is leased at a profitable rent to the 
school or school district by the owner. 79 However, 
with respect to personal property it has been held 
under some provisions that ownership and use must 
coexist in order to warrant exemption. 80 

b. Use 

(1) In general 


(2) Exclusive character of use 

(3) Charitable or profitable use 

(1) In General 

Exemption ordinarily extends only to such property 
of an educational Institution as la actually used for Its 
proper educational purposes. 

Exemption ordinarily extends only to such prop¬ 
erty of an institution as is actually used for its 
proper and legitimate educational purposes, 81 in a 
direct and primary sense, 82 unless the statute is 


78. Cal.—Ross v. City of Lon* 

Beach. 148 P 2d 649. 24 Cal.2d 258 

79. Cal.—Ross v. City of Lon* 

Beach, supra. 

Okl.—Cox v. Dillingham, 184 P.2d 976. 

199 Okl 161. 

Season for rule 

The constitutional exemption from 
taxation of property used exclusive¬ 
ly for public school purposes is not 
for benefit of private owner who may 
rent his property for such purpose, 
but for advantage of school district 
that may be compelled to rent prop¬ 
erty rather than to buy land and 
erect buildings thereon to be used for 
maintenance of its school—Ross v 
City of Lon* Beach, 148 P.2d 649, 24 
Cal.2d 268. 

Construction of provision; hack, 
ground 

The fact that constitutional provi¬ 
sion exempting from taxation “prop¬ 
erty used exclusively for public 
schools" was in original constitution 
adopted in 1879, that it has been re- 
adopted without change, and that 
other sections subsequently adopted 
exempting church property and or¬ 
phanages from taxation expressly 
provide that no rented property for 
which rent is received by owner 
shall be exempt from taxation 
emphasizes intent of framers of con¬ 
stitution to exempt from taxation 
property in private ownership leased 
to school district and used exclu¬ 
sively for public schools.—Ross v. 
City of Long Beach, supra. 

80. Ala.—Anniston City Land Co. v. 
•State, 48 So. 659. 160 Ala. 253. 

61 C.J. p 471 note 85. 

81. Ala.—State v. Alabama Educa¬ 
tional Foundation. 168 So. 527. 231 
Ala. 11. 

Fla.—Johnson ▼. Sparkman. 81 80 w 2 d 
863, 159 Fla. 276, 172 A.L.R. 1067- 
Dr. William Howard Hay Founda¬ 
tion v. Wilcox. 24 So.2d 237. 156 
Fla. 704—Riverside Military Acade¬ 
my v. Watkins, 19 So.2d 870, 165 
Fla. 283. 

Ill.—People ex rel. Gill v. Trustees 
of Schools. 4 N.E.2d 16, 864 Ill. 
131. 

Mass.—William T. Stead Memorial 
Center of New York v. Town of 
Wareham, 12 N.E.2d 725, 29$ Mass. 
215 . 


NM-Church of the Holy Faith v 
State Tax Commission, 48 P.2d 777, 
39 N.M. 403. 

N.C —Sparrow v. Beaufort County, 
19 S E 2d 861, 221 NC 222—Trus¬ 
tees of Guilford College v. Guilford 
County, 13 S.E.2d 622, 219 N.C. 847 
—Rockingham County v. Board of 
Trustees of Elon College, 13 S E 2d 
618, 219 N.C. 342 

Okl —Board of Equalization of Tulsa 
County v. Tulsa Pythian Benev. 
Ass’n of Tulsa, 168 P 2d 904, 195 
Okl. 458—Gibson v. Phillips Uni¬ 
versity, 158 P.2d 901, 195 Okl 466 
—University Scholarship Corp. v. 
Parduhn, 70 P 2d 84, 180 Okl. 446. 
W.Va.—Central Realty Co v. Mar¬ 
tin, 30 S.E 2d 720, 126 W.Va. 915. 
61 C J. p 471 note 94. 

Character of corporation 
The corporate character of a cor¬ 
poration does not determine whether 
it is exempt from taxation, but the 
use of the property on which the ex¬ 
emption is claimed is determinative. 
Fla.—State ex rel. Miller v Doss, 2 
So.2d 303, 146 Fla. 752—State ex 
rel. Burbrldge v. St John, 197 So 
131, 143 Fla. 544, supplemented 197 
So. 549, 143 Fla. 876. 

Mo.—Salvation Army v. Hoehn, 188 
S W2d 826, 354 Mo 107. 

Tenn.—City of Memphis v. Alpha 
Beta Welfare Ass’n, 126 S.W.2d 
323, 174 Tenn. 440. 

TTse for any educational purpose 
Where legislature failed to define 
property used for educational purpose 
within constitutional provision ex¬ 
empting from taxation property of 
corporation held and exclusively used 
for educational purposes, supreme 
court would assume that legislature 
intended that exemption should ap¬ 
ply to property held and used ex¬ 
clusively for any educational pur¬ 
pose.—Lummus v. Florida Adiron¬ 
dack School, 168 So. 232, 123 Fla. 810, 
followed in Lummus v. Miami Mili¬ 
tary Academy, 168 So. 241, 123 Fla. 
832. 

Physical education 
Property which was employed ex¬ 
clusively for physical "education”,in 
attainment of moral and mental im¬ 
provement of members of corpora¬ 
tion which had been organised for 
moral and mental improvement of its 
members was held exempt from tax- 

576 


ation.—Buffalo Turn Verein v. Reul- 
ing, 281 N.Y.S. 545, 155 Misc. 797. 
Land occupied by flagpole 

Land of an academy, located across 
street from main campus in front of 
academy building, carved out of area 
in which academy library, principal's 
house, and number of dormitories 
are located, and occupied only by a 
flagpole, is taxable in proportion to 
its taxable and nont&x&ble uses in 
connection with which academy prop¬ 
erty on other side of street may be 
properly considered, as far as street 
may be regarded as only physical, not 
integral, severance —Trustees of 
Phillips Exeter Academy v. Exeter, 
33 A 2d 665, 92 NE 473. 

82. Ill —People ex rel. Marsters v. 
Rev. Saletyni Missionaries. 99 NE 
2d 186, 409 Ill 376—People ex rel. 
Gill v. Trustees of Schools, 4 NE 
2d 16, 364 Ill. 131—People ex rel. 
Lloyd v. University of Illinois, 192 
NE. 243, 357 Ill. 369. 

W.Va.—Central Realty Co. v Martin, 
30 S.E 2d 720, 126 W.Va. 915. 

61 C.J. p 472 note 95. 

Use to which property susceptible 
Exemptions are intended to be 
granted only when the property is 
used directly and in the sense in 
which such property is peculiarly 
susceptible of use for the particular 
exempted purpose.—Morristown Fire¬ 
men's Relief Ass'n v. Town of Mor¬ 
ristown, 25 A.2d 28, 20 N.J.Misc 113. 

Something more than occasional or 
incidental nee is contemplated by the 
statutory phrase "actually used for 
colleges."—Trustees of Rutgers Uni¬ 
versity ▼. Piscataway Tp. in Middle¬ 
sex County, 46 A.2d 66, 184 N.J.Law 
85. 

Vee held insufficient 

Where act of incorporation of cor¬ 
poration created for antiquarian and 
historical purposes made no reference 
to "education" or "educational," fact 
that property restored by corporation 
In state may in some indirect way 
educate public In historical and anti¬ 
quarian matters did not warrant con¬ 
clusion that property was used "ex¬ 
clusively for educational purposes," 
so as to entitle corporation to tax 
exemption on property.—Society for 
Preservation of New England Anti¬ 
quities v. Tax Assessors of City of 
Newport, 5 A.2d 293, <2 R.I. 80S, 
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broad enough to include property owned by the in¬ 
stitution whether or not actually used and occupied 
by it 83 It has been held that a corporation's de¬ 
clared objects are not controlling in determining 
whether its property is exempt, but rather the 
primary or actual use made of the property, 84 , that 
is, the activities actually carried on. 85 Under some 
provisions the property must actually be used for 
colleges, academies, or seminaries, 88 or for the 
moral and mental improvement of men, women, 
and children. 87 The fact that some of the income 
of a school is used not for the purpose of operating 
the school but to advertise to obtain students does 
not necessarily warrant the denial of a tax exemp¬ 
tion. 88 Under statutes of the character here con¬ 
sidered, it has been held that property will be tax 
exempt only during the period of its use for 
educational purposes. 89 However, the right of an 
educational institution to exemption has been held 
not to be affected by the fact that it operates only 
during a few months of the year. 90 


Idle or unused property is. ordinarily not entitled 
to exemption under laws requiring use for educa¬ 
tional purposes, 91 although where the statute does 
not require such use, exemption may be granted. 92 
Under laws exempting from taxation realty neces¬ 
sary for the location and convenience of buildings 
of educational associations, land of such associa¬ 
tions will be denied exemption where wholly vacant 
and unoccupied. 98 

Contemplated use; construction begun. Mere in¬ 
tent to use property for educational purposes does 
not satisfy exemption requirements of actual or 
present use ; 94 and exemption ha 9 been denied with 
respect to buildings in course of construction and 
the land whereon situated. 98 On the other hand, 
where constitutional or statutory provisions are 
sufficiently broad to encompass such situations, ex¬ 
emption will be permitted with respect to property 
intended for future educational use, 96 or as to land 
with buildings in course of construction thereon for 


83. Mo —Washing-ton University v 
Baumann, 108 S W 2d 403, 341 Mo 
708 

«1 C J p 472 note 96. 

84. DC—Hazen v National Rifle 
Ass’n of America, 101 F.2d 432, 69 
App ID C. 339 

Ky—Kesselrlng v Bonnyc&stle Club, 
186 S W.2d 402, 299 Ky 585. 

85. D.C.—Hazen v. National Rifle 
Ass’n of America, 101 F 2d 432, 69 
App D C. 339 

Tenn —State v Rowan, 106 S.W.2d 
861, 171 Tenn 612 

88. N.J—Textile Research Institute 
v. Princeton Tp, 50 A.2d 829, 25 
NJ.Misc. 94. 

Textile research institute 

Where building used as laboratory 
was solely controlled by textile re¬ 
search institute, but no college or 
university had any Jurisdiction over 
it, building was not exempt from 
property tax on ground of being ac¬ 
tually used for colleges, schools, etc., 
notwithstanding there were instruc¬ 
tors in the laboratory and the in¬ 
structors were enrolled and subsid¬ 
ised by institute in graduate school 
of a university.—Textile Research 
Institute v. Princeton Tp., supra. 

87 . N.J.—Textile Research Institute 
v. Princeton Tp., supra. 

Property held not entitled to exemp¬ 
tion 

N J.—Textile Research Institute v. 
Princeton Tp., supra. 

88. Wash.—Wilson's Modern Busi¬ 
ness College v. King County, 104 
P.2d 580, 4 Wash.2d 636. 

89. Fla.—Riverside Military Acade¬ 
my v. Watkins, 19 So.2d 870, 155 
Fla. 283. 

84 C.J.S.—87 


■xemption is lost by failure to con¬ 
tinue required educational use of 
property —Board of Trustees of Cen¬ 
tenary College v. Hubbs, 54 So. 790, 
128 La. 257—61 C.J. p 472 note 99. 

90. Fla.—Lummus v. Florida 
Adirondack School, 168 So 232, 123 
Fla. 810, followed in Lummus v. 
Miami Military Academy, 168 So. 
241, 123 Fla. 836. 

91. Minn.—Ramsey County v. Mac- 
alas ter College, 53 NW. 704, 61 
Minn. 437, 18 L.R A. 278. 

61 C.J. p 472 note 97. 

▼aoant lots 

Ohio.—Applications of University of 
Cincinnati, 91 N B 2d 602, 163 Ohio 
St 142. 

92. Pa.—Mercer Cent Agr. Soc. v. 
Mercer County Com’rs, 55 Pa.Dist. 
& Co. 225 

61 C J. p 472 note 98. 

93. Wis.—State v. Richardson, 222 
NW. 222, 197 Wis 390. 

94 . N.M.—Trustees of Property of 
Protestant Episcopal Church In 
New Mexico v. State Tax Commis¬ 
sion, 48 P.2d 786, 39 N.M. 419. 

Ohio —Ursuline Academy of Cleve¬ 
land v. Board of Tax Appeals, 49 
N E.2d 674, 141 Ohio St 563. 

61 C.J. p 478 note 8. 

95. NJ.—Institute of Holy Angels 
v. Borough of Ft Lee, 77 A. 1035, 
80 N.J.Law 545. 

61 C.J. p 473 note 9. 

Xnoompletloa at beginning of year 
Where lot in city, not previously 
exempt from taxation, was purchased 
for construction of convent residence 
for nuns engaged in teaching parochi¬ 
al school, but construction was not 
completed and building was not ac¬ 
tually used and ocoupled for educsr 

5 77 


tional purposes on January 1, when 
tax year began, lot and building 
thereon were not exempt from taxa¬ 
tion during entire year, notwithstand¬ 
ing construction was completed in 
latter part of January.—Dougherty 
v City of Philadelphia, 172 A. 177, 
112 Pa.Super. 570. 

96. Ark.—Foresee v. Board of Di¬ 
rectors of Bergman Special School 
Dist. No. 8, 211 S.W 2d 432, 218 
Ark 569 

N T.—Application of Thomas 6. 

Clarkson Memorial College of Tech¬ 
nology. 87 N.Y.S.2d 491. 274 App. 
Div 732, reargument denied 89 N. 
Y S 2d 523, 275 App Div. 865, af¬ 
firmed People ex rel. Thomas S. 
Clarkson Memorial College of Tech¬ 
nology v. Haggett, 89 N.B.2d 882, 
300 N Y. 695. 

61 C.J. p 473 note 10. 

Property held by board of education 
Realty, title to which was vested 
in, and held by, board of education 
for school purposes and on which 
funds had been expended and im¬ 
provements made preparatory to 
construction of school buildings 
thereon, was exempt from taxation, 
because used exclusively for a “pub¬ 
lic purpose," within the constitution, 
even though no school building had 
been constructed thereon.—Board of 
Education of City School Dist. of 
City of Cincinnati v. Board of Tax 
Appeals, 80 N.B.2d 156, 149 Ohio St. 
664. 

Money bequeathed to educational la- 
stftutioaa 

Where will bequeathed all dece¬ 
dent's property to religious, educa¬ 
tional, and charitable institutions, 
moneys and credits in hands of exec¬ 
utor prior to distribution were ex- 
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future educational purposes.* 7 It has been held that 
property which is used In connection with an eduea** 
tional institution for educational purposes is not 
taxable merely because it has been platted and sui>- 
divided into lots for the purpose of future sale. 98 

Dedication to public and' school use . Where the 
constitution or a statute so requires, in order to be 
exempt, property of an educational organization 
must be dedicated to public use, 99 but, under stat¬ 
utes exempting from taxation all buildings used ex¬ 
clusively and owned by persons or associations for 
school purposes, buildings owned and in fact used 
for school purposes are exempt although not dedi¬ 
cated to the use of schools. 1 

Adverse use , The exemption from taxation will 
apply to property which is adversely used exclusive¬ 


ly for school purposes* and it will apply from the 
time such Adverse use commences. 2 

i 

(2) Exclusive 1 Character of Use 

Under tome provisions the educational or other re¬ 
quired use of property entitling It to exemption must 
be exclusive. 

Where statute or constitution so requires, the 
educational or other required use of property en¬ 
titling it to exemption must be exclusive; 3 and a 
principal use for the required purposes will not 
satisfy exemption requirements, 4 unless the use for 
nonexempt purposes is inconsequential in extent 8 
Where property is used in part for educational pur¬ 
poses, and in part for nonexempt uses, exemption 
may be denied, 6 or may be allowed to the extent of 


empt from taxation under statute 
exempting from taxation moneys and 
credits of religious, literary, and 
charitable societies notwithstanding 
absence of evidence as to what par¬ 
ticular institutions were educational, 
since an “educational institution" is 
a “charitable society" within mean¬ 
ing of such statute—In re Cooper’s 
Estate. 295 N.W. 448. 229 Iowa 921. 

97. Ohio.—Board of Education of 
School Diet, of City of Cincinnati, 
Hamilton County v. Hess, 165 N.E 
372. 30 Ohio App. 446. 

98. Miss.—Chandler v. Executive 
Committee on Education. Synod of 
Presbyterian Church XT. fl, 146 So 
597, 165 Miss. 690. 

99. Conn —Connecticut Junior Re¬ 
public Ass’n v. Town of Litchfield, 
174 A. 804, 119 Conn. 106. 

61 C.J. p 473 note 13. 

1. Tex/—Red v. Morris, 10 S.W. 681, 
72 Tex. 554. 

a. Cal. — Mings v. Compton City 
School Dist. of Los Angeles Coun¬ 
ty, 18 P.2d 967, 129 Cal.App. 413. 
3. Ala— Corpus Juris quoted in 
State v. Bridges, 21 So. 2d 316, $19, 
246 Ala 486, 159 A.L R. 678. 

Ark —Heavy v. Word. 185 S.W.2d 708, 
208 Ark. 235. 

Conn—New C&naah Country School 
v. Town of New Canaan, 84 A.2d 
691, 138 Conn. 347. 

Fla—Hummus v. Cushman, 41 So 2d 
895—Johnson v. Sparkman, 31 So.2d 
863, 159 Fla 276, 172 A.L.R. 1067— 
American Can Co. v. City of Tampa 
14 So 2d 203, 152 Fla 798—City of 
St. Augustine v. Middleton, 8 So 2d 
153, 147 Fla 529—State ex rel. Bur- 
bridge v. St. John, 197 So. 549, 143 
Fla 876—Miami Battlecreek v. 
Hummus, 192 So. 211, 140 Fla 718 
—Strohmeyer v. Rembrandt Corp., 
108 So. 242, 128 Fla 833, followed 
in City of Sarasota v. Rembrandt 
Corp., 168 So. £43, 123 Fla 386— 
University Club v. Lanier, 161 8o 
70, 119 Fla 14a 


Ill —People ex rel. Marsters v. Rev 
Saletyni Missionaries, 99 N E 2d 
186, 409 III. 376—Turnverein “Lin¬ 
coln” v. Board of Appeals of Cook 
County, 192 N.E 780, 358 Ill. 135- 
People ex rel Lloyd v University 
of Illinois, 192 NE 243, 357 Ill. 
369—St. John Evangelical Lutheran 
Congregation v. Board of Appeals 
of Cook County, 191 NE. 282, 357 
Ill 69 

N H —Trustee of Phillips Exeter 
Academy v. Exeter, 27 A 2d 569, 90 
Ntt 472 

I N.Y —People ex rel. Frick Collection 
r. Chambers, 91 N.Y S 2d 525. 196 
Misc 1026, affirmed 94 NTS 2d 
819, 276 AppDiv. 891—Goldstein v. 
Mills, 57 NTS 2d 810, 185 Misc 
851, affirmed 62 NY.S 2d 619, 270 
App Div 930—Cornell University v. 
Thorne, 67 N.Y.S 2d 6, 184 Misc. 
630. 

Okl.—County Assessor, Oklahoma 
County, v. United Broth of Carpen¬ 
ters & Joiners of America Local 
No 329, 211 P.2d 790, 202 Okl 162 
—Oklahoma County v. Queen City 
Lodge No. 197, I. O. O. F., 156 P.2d 
340, 195 Okl. 131. 

Tenn.—State ex rel. Beeler v. City 
of Nashville, 157 S.W.2d 839, 178 
Tenn. 344—State ▼. Rowan, 106 S. 
W.2d 861, 171 Tenn. 612. 

61 C.J. p 472 note 1. 

“Bduoational purposes" 

Statute exempting cdrporatlons' 
property, used exclusively for “edu¬ 
cational purposes,” from taxation ap¬ 
plies only to property serving such 
purposes in restricted sense of offer¬ 
ing systematic instruction and train¬ 
ing of young in preparation for life 
work.—Masonic Bldg Ass’n of Stam¬ 
ford, Conn,, v. Town of Stamford, 174 
A 301, 119 Conn. 68, 

Discretion to be exsroised by taxing 
ofioers 

in determining whether property Is 
held and used exclusively for educa¬ 
tional or certain other purposes so 
as to be exempt from taxation, taxing 


officers should exercise a reasonable 
discretion and not put owner to ex¬ 
pense of suit if property is in good 
faith being used for one or more of 
the purposes which entitle it to ex¬ 
emption—Dr William Howard Hay 
Foundation v. Wilcox, 24 So 2d 237, 
156 Fla 704 

4. Ala —Corpus Juris quoted In 

State v Bridges, 21 So 2d 316, 319, 
246 Ala 486, 169 A L R. 678. 

Ill.—St John Evangelical Lutheran 
Congregation v Board of Appeals 
of Cook County, 191 NE. 282, 357 
Ill 69. 

61 C J p 472 note 2. 

Actual, total, and Immediate use 
In order to afford a corporation ex¬ 
emption from taxation on ground that 
its property is held and used exclu¬ 
sively for religious, scientific, munic¬ 
ipal, educational, literary, or chari¬ 
table purposes, there must be actual, 
total, and immediate use by the cor¬ 
poration, and the use by renting in 
competition with taxpayers and ap¬ 
plying the rents to charity is too re¬ 
mote.—State ex rel. Miller v. Doss, 
2 So.2d 303, 146 Fla* 752. 

Xduoatlonal use merely incidental 
Property of university club, in view 
of facts showing club was essentially 
social club and that furnishing of 
university scholarships was inciden¬ 
tal, was held not exempt from taxa¬ 
tion as property used exclusively for 
“educational or literary purposes.’*— 
University Club v. Lanier, 161 So. 78, 
119 Fla. 146. 

5. Wis —Cardinal Pub. Co. v. City 
of Madison, 237 N.W. 265, 205 Wis. 
344. 

61 C.J. p 472 note 3. 

8. Ala.—'State v. Bridges, 21 So 2d 
316, 246 Ala, 486, 159 A.L.R, 678. 

61 C.Jt. p 472 note 4. 

Dee of buildings or parts of buildings 

(1) The exemption may be allowed 
as to some buildings for which ex¬ 
emption is claimed by a school and 
disallowed as to others, depending on 
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educational use, 7 in accordance with the circum¬ 
stances and provisions of law involved. Where 
property is used in part for educational use and in 
part for other uses of an exempt character, exemp¬ 
tion will be granted. 8 

Under statutes so providing it is essential not 
merely that the property be used exclusively to car¬ 
ry out educational purposes, but also that the insti¬ 
tution be one organized exclusively for educational 
purposes, as discussed supra § 283 a (2). 

Incidental use for noneducational purpose. If 
property is devoted to a purpose exempt within the 
contemplation of the law exempting school prop¬ 
erty from taxation, an incidental use of its facilities 
for another purpose will not per se defeat the ex¬ 
emption, 9 and this is so even where the statute 
relates in terms to property “used exclusively” for 
educational purposes, since this refers merely to the 
primary and inherent use and does not preclude such 


incidental uses as are directly connected with, es¬ 
sential to, and in furtherance of f the primary use. 10 
At least, this is true where such incidental use is 
not for profit. 11 

Statutes exempting property used exclusively for 
school “and” religious purposes do not exempt prop¬ 
erty used only for school purposes, 12 but do exempt 
property used for both purposes. 13 

(3) Charitable or Profitable Use 

Property which an educational Institution rents out 
or manages as an investment and source of profit Is 
not ordinarily entitled to exemption, even though the 
income Is for support of the institution, although the rule 
may be otherwise under some statutes. 

An educational institution cannot as a general 
rule secure exemption from taxation with respect 
to property which it rents out for purposes wholly 
unconnected with its educational work or which it 
otherwise manages as an investment and a source 
of profit, 14 except under special conditions, 15 even 


whether the buildings are used for 
educational purposes —Smith v. 
Feather, Civ App, 229 S W 2d 417, 
reformed on other grounds 234 S.W. 
2d 418, 149 Tex 402. 

(2) Where any part of a building 
for which an exemption is claimed is 
used for a purpose other than a 
school purpose, such use destroys the 
entire exemption as to such building. 
—Smith v. Feather, 234 SW2d 418, 
149 Tex. 402. 

7. Neb—In re Masonic Temple 
Craft. 261 NW 669, 129 Neb 293, 
modified on other grounds and re¬ 
hearing denied 263 NW. 160, 129 
Neb. 827, followed in In re Walla 
Walla Lodge No 66. I. O O F, 261 
NW. 671, 129 Neb 292, modified on 
other grounds and rehearing denied 
263 NW 388, 129 Neb 827 

NH—Trustees of Phillips Exeter 
Academy v Exeter, 27 A 2d 669, 
90 N.H. 472. 

Pa.—Dougherty v. City of Philadel¬ 
phia, 171 A 683, 314 Pa- 298—Ap¬ 
peal of Sisters of Notre Dame de 
Namur, Com PI, 69 MontgCo. 223 
Wash —Wilson’s Modern Business 
College v King County, 104 P 2d 
680. 4 Wash.2d 636. 

61 C J. p 472 note 5. 

8 . Ga—Hurlbutt Farm v. Medders, 
121 S.E. 321, 167 Ga. 268. 

9. Ill —People ex rel. Goodman v. 
University of Ill. Foundation, 58 N. 
E.2d 38, 388 Ill. 363. 157 A.LR. 861. 

What constitutes incidental use 
Any use of property belonging to 
association organized under statute 
for religious, missionary, charitable, 
and -educational purposes by promot¬ 
ing conferences of workers in reli¬ 
gious organizations and by providing 
summer recreation home and train¬ 


ing school for such workers outside 
of declared lawful purposes can be 
only occasional, incidental, a result of 
natural or unexpected conditions, or 
as an accommodation, the refusal of 
which would amount to unnecessary 
meanness, else the right to exemption 
to taxation is lost—Silver Bay Ass’n 
for Christian Conferences & Training 
v Braisted, 80 N Y S 2d 648 
Repair and alteration of property 
Where realty has acquired definite 
character disclosing devotion to, and 
use and occupation for, purpose enti¬ 
tling owner to exemption from taxa¬ 
tion, exempt character is not changed 
by doing of things ordinarily essen¬ 
tial to use for educational purposes, 
such as repairs, restorations, and en¬ 
largements —Dougherty v City of 
Philadelphia, 172 A. 177, 112 Pa Su¬ 
per. 670. 

10. Mo—Salvation Army v Hoehn, 
188 S W 2d 826, 354 Mo 107. 

61 C.J. p 473 note 7 

11. Ill—People ex rel Marsters v. 
Rev. Saletyni Missionaries, 99 N. 
E 2d 186, 409 III. 376—People ex 
rel. Goodman v. University of Illi¬ 
nois Foundation, 68 N.E.2d 33, 388 
Ill. 363, 157 A L.R, 851. 

19. Ill—People v. Trustees of 
Northwestern College, 152 NE 655, 
322 Ill 120 
61 C.J. p 465 note 98 

13 . ilk—People v Catholic Bishop of 
Chicago, 142 NE 520, 311 Ill. 11. 

61 C.J. p 465 note 99. 

14. Conn.—Connecticut Junior Re¬ 
public Ass’n v. Town of Litchfield, 
174 A. 304, 119 Conn. 106. 

pi^—LuramuB v. Florida Adirondack 
School, 168 So. 232, 123 Fla. 810, 
followed In Lummui v. Miami Mil- 
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it ary Academy, 168 So. 241, 123 
Fla. 836 

Ill.—Turnverein "Lincoln” v. Board 
of Appeals of Cook County, 192 N 
E. 780, 358 Ill. 135. 

Ky.—Broadway & Fourth Ave. Realty 
Co. v City of Louisville, 197 S W 
2d 238, 303 Ky. 202. 

N H —Sisters of Mercy v. Town of 
Hooksett, 42 A 2d 222, 93 NH. 301. 
N C—Trustees of Guilford College v 
Guilford County, 13 S E 2d 622, 219 
N C. 347—Rockingham County v 
Board of Trustees of Elon College, 
13 S E 2d 618, 219 N.C. 342. 

Okl —Gibson v. Phillips University, 
158 P 2d 901, 196 Okl. 456. 

Pa.—Dougherty v. City of Philadel¬ 
phia, 171 A 683, 314 Pa. 298 
WVa—Central Realty Co. v Martin, 
30 S E 2d 720, 126 W.Va. 915 
61 C.J. p 473 note 16. 

Premizes held not rented 
Where government occupied mili¬ 
tary academy campus under eminent 
domain proceedings, award of annual 
compensation to academy constituted 
just compensation, under constitu¬ 
tional provisions pertaining to taking 
of private property for public use, 
without inclusion of an item for tax¬ 
es and was not rent, and an attempt 
to tax premises to academy on the¬ 
ory that premises were rented was 
Invalid.—Riverside Military Academy 
v. Watkins, 19 So.2d 870, 155 Fla. 
283. 

15. Fla.—Watkins v. Riverside Mili¬ 
tary Academy, 28 So.2d 886, 166 
Fla. 898. 

Institution leased to government 
Where government leased military 
academy, which had been used exclu¬ 
sively for education^ purposes and 
was thereby tax exempt, and acquired 
the right to occupy the academy for 
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though the rent or other income from the prop¬ 
erty is devoted to the support of the institution, 19 al¬ 
though incidental profit in connection with primary 
use for educational purposes will not necessarily 
preclude exemption. 17 On the other hand, where 
the exemption laws or charter provisions are broad 
enough to include it, property yielding a revenue 
may be exempt, where such revenue is applied di¬ 
rectly and exclusively to the maintenance of the 
school or college or to other prescribed purposes; 18 
and where exemption is predicated solely on own¬ 


ership, profitable use is immaterial. 19 Certainly, 
where the property is held and rented for specula¬ 
tive or commercial purposes and rents are diverted 
to uses other than those prescribed by the govern¬ 
ing provisions, the exemption will not apply. 29 

Under some statutes, property belonging to a 
public college, academy, or institution of learning 
not publicly owned may be exempt from taxation 
only if used exclusively for a charitable purpose at 
the time the exemption is sought. 21 


a certain period of time, and deter¬ 
mination of compensation to be al¬ 
lowed academy for such use did not 
Involve any consideration of question 
whether the property was taxable 
while so used, the academy could not 
be required to pay taxes by reason 
of any provisions of lease which was 
not executed by the academy.—Wat¬ 
kins v. Riverside Military Academy, 
23 So.2d 386. 156 Fla. 398. 

16. Ill.—Turnverein “Lincoln” v. 
Board of Appeals of Cook County, 
192 NE 780, 368 Ill. 135—People 
ex rel. Lloyd v. University of Il¬ 
linois. 192 NE. 243. 857 Ill. 369. 

N.Y.—People ex rel. Frick Collection 
v. Chambers, 91 N.Y S 2d 525, 196 
Misc. 1026, affirmed 94 N.Y.S.2d 
819, 276 App.Div. 891. 

Pa.—Dougherty v. City of Philadel¬ 
phia, 171 A 683, 314 Pa. 298 
Tenn—State ex rel. Beeler v. City of 
Nashville, 157 S.W.2d 839, 178 

Tenn. 844. 

W.Va.—Central Realty Co. v. Martin, 
80 S.B2d 720, 126 W.Va. 915. 

61 C.J. p 474 note 17. 

Mere nee of lnoome from property 
cannot be applied as test of use there¬ 
of In determining: whether it is ex¬ 
empt from taxation under constitu¬ 
tional provision exempting 1 all prop¬ 
erty used exclusively for education¬ 
al purposes.—Oklahoma County v. 
Queen City Lodge No. 197, I. O. O. F, 
156 P.2d 340, 196 Okl. 131, followed 
in Gibson v. Phillips University, 158 
P 2d 901, 195 Okl. 456, and Board of 
Equalization of Tulsa County v. Tul¬ 
sa Pythian Benev. Ass*n of Tulsa, 158 
P 2d 904, 195 Okl 458. overruling Uni¬ 
versity Scholarship Corp. v. Parduhn, 
70 P.2d 84, 180 OkL 446. 

17- Colo—Kemp v. Pillar of Fire, 
97 P.2d 1036, 94 Colo. 41. 

Fla.—Lummus v. Florida Adirondack 
School, 168 So. 232, 123 Fla. 810, 
followed in Lummus v. Miami Mili¬ 
tary Academy, 168 So. 241, 123 Fla, 
632. 

ni.—People ex rel. Goodman v. Uni¬ 
versity of Illinois Foundation, 58 
N.B.2d 38, 388 Ill. 363, 157 A.L.B. 
851. 

<1 aj. p 474 note 18. 


Profit held not merely incidental or 
negligible 

Wis—Cardinal Pub. Co v. City of 
Madison, 243 N.W. 325, 208 Wis 
617. 

Donations from religions institution 

•Small sums received by school cor¬ 
poration as donations from a reli¬ 
gious institution for use of part of 
premises In which it held its services 
did not constitute a violation of stat¬ 
ute exempting from taxation corpora¬ 
tions organized exclusively for edu¬ 
cational purposes, so as to disentitle 
corporation to exemption.—Law- 
rence-Smith School v. City of New 
York, 2 N.Y S 2d 752, 166 Mlsc. 856, 
affirmed 7 N.Y S 2d 486, 255 AppDlv 
762, appeal denied 7 N.Y.S 2d 1006, 
256 App.Div. 847, affirmed 21 N.E.2d 
693, 280 N.Y. 805. 

Profit on lease of buildings to trus¬ 
tees 

Fact that part of enterprise where¬ 
by university foundation as owner of 
buildings leased them to university 
board of trustees yielded an Income 
was but of little importance in deter¬ 
mining whether buildings were ex¬ 
empt from taxation, where the gross 
income and entire property were used 
directly and exclusively for public 
educational purposes—People ex rel 
Goodman v. University of Ill. Foun¬ 
dation, 58 N.E.2d 88, 388 Ill. 863, 157 
ALR. 851. 

18. Colo—City and County of Den¬ 
ver v. Colorado Seminary, 41 P.2d 
1109, 96 Colo 109. 

Ill.—People ex rel. Maraters v. Rev 
iSaletynl Missionaries, 99 N.B.2d 
186, 409 Ill. 376. 

Ky.—City of Louisville v. Presbyteri¬ 
an Orphans Home Soc. of Louis- | 
ville, 186 S.W.2d 194, 299 Ky. 666. 
Ohio—Applications of University of 
Cincinnati, 91 NB.2d.602, 153 Ohio 
| St. 142. 

Pa.—Mercer Cent. Agr. Soc. v. Merc¬ 
er County Com’rs, 55 Pa.Dist & Co. 
225. 

Tenn.—State v. Rowan, 106 S.W.2d 
861, 171 Tenn. 612. 

61 C.J. p 474 note 19. 

Dental of seventy-five per eeut of 
floor space 

Under statute With respect to when 

580 


property of charitable and other des¬ 
ignated institutions shall be exempt 
from taxation, if property is actually 
occupied and used for one or more 
of the stated purposes and not more 
than seventy-five per cent of floor 
space is rented, and rents and profits 
are used for municipal, educational, 
literary, scientific, religious or chari¬ 
table purposes, the property is ex¬ 
empt from all state, county, and mu¬ 
nicipal taxes—State ex rel. Cragor 
Co v. Doss, 8 So 2d 15. 150 Fla. 486. 
No private gain or profit 

The phrase “not used with a view 
to profit,” as used in constitutional 
provision exempting from taxation 
the endowment funds of institutions 
of learning and religion not used with 
a view to profit, would be construed 
to mean only that the fund be not 
used with a view to private gain or 
profit.—Harris v City of Fort Worth, 
180 S W.2d 131, 142 Tex. 600. 

18. Ga.—Richmond County Academy 
v. Augusta, 17 SB 61, 90 Ga. 634, 
20 LR.A 151. 

61 C.J. p 474 note 20. 

2a Fla.—State ex rel. Cragor Co. v. 
Doss, 8 So 2d 16, 160 Fla. 486. 

21. Ohio—Western Reserve Acade¬ 
my v. Board of Tax Appeals, 91 N 
E.2d 497, 163 Ohio St. 133—Ursuline 
Academy of Cleveland v. Board of 
Tax Appeals, 49 N E 2d 674, 141 
Ohio St. 563—Application of Soci¬ 
ety of the Precious Blood, B T.A., 71 
N.B.2d 278, affirmed Society of the 
Precious Blood v. Board of Tax 
Appeals, 77 N.E.2d 459, 149 Ohio 
6t. 62. 

Institution held entitled to exemp¬ 
tion 

If operated without any view to 
profit, an Institution used exclusive¬ 
ly for the lawful advancement of ed¬ 
ucation and of religion Is an “insti¬ 
tution used exclusively for charitable 
purposes” and may be exempt from 
taxation.—American Committee of 
Rabbinical College of Telshe v. Board 
of Tax Appeals, 102 N.E.2d 689, 156 
Ohio St. 376. 

Institution held not entitled to ex¬ 
emption 

Ohio.—In re Sisters of Mercy of Fre¬ 
mont, 17 Ohio Supp. 88. 
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§ 288. -Particular Kinds of Property 

a. Buildings of institution and adjacent 

lands 

b. Farms and gardens 

c. Property used for athletics and recrea¬ 

tion 

d. Residential property 

e. Trusts or endowments 

f. Other property 

a. Buildings of Institution and Adjacent Lands 

Exemption ordinarily extends to all Institutional 
buildings and the land on which they stand or which is 
used in connection with them. 

Under the rules governing exemptions as to ed¬ 
ucational institutions, discussed supra §§ 283-287, 
exemption is ordinarily extended to all institutional 
buildings, 22 and the land on which they stand or 
which is used in connection with them; 28 and un¬ 
der the facts involved exemption has been granted 


to various particular kinds of buildings. 2 * 
b. Farms and Gardens 

The exemption of an educational Institution may 
extend to a farm or garden used to furnish instruction 
In agriculture, or for exercise for the pupljs, or to raise 
supplies for consumption within the establishment. 

The exemption of an educational institution ordi¬ 
narily extends to a farm or garden which it owns 
and which is maintained to furnish practical instruc¬ 
tion in agriculture, to afford the means of exercise 
to the pupils, or to raise supplies for consumption 
within the establishment, 25 even though the sur¬ 
plus of its foodstuffs is disposed of otherwise. 22 
However, exemption may be denied where it ap¬ 
pears that the farm or garden is not used for strictly 
institutional purposes, 27 or where such use, although 
made, is not reasonably necessary, 28 or where it 
otherwise appears that the farm or garden property 
is not within the scope of the exemption laws relied 
on. 29 


22. Ohio—Kenyon College v. Schne- 
bly, 31 Ohio CirCt. 150. 

61 C.J. p 475 note 31. 

Statutory construction 

The alteration of statutory lan¬ 
guage, exempting all colleges from 
taxation, by subsequent statute ex¬ 
empting buildings actually used for 
colleges, did not indicate legislative 
intention to limit exemption to struc¬ 
tures actually and exclusively used 
for purposes of instruction directly 
and exclude structures having only 
incidental connection with colleges, 
but primarily used for private pur¬ 
poses of individuals associated there¬ 
with —Trustees of Rutgers College 
v. Piscataway Tp, 25 A 2d 248, 20 
N.J.Misc 127, affirmed Piscataway 
Tp. v. State Board of Tax Appeals, 
29 A.2d 389, 129 N.J.Law 261, affirmed 
36 A.2d 711, 131 N J Law 158. 

23. N.J.—City of Hoboken v Divi¬ 
sion of Tax Appeals, Dept, of Tax¬ 
ation and Finance, 49 A 2d 587, 134 
N.J.Law 594, affirmed in part and 
reversed in part on other grounds 
66 A.2d 290, 136 N.J.Law 328. 

Tex —Smith v. Feather, Civ App , 
229 S W 2d 417, reformed on other 
grounds 234 S.W.2d 418, 149 Tex. 
402. 

61 C J. p 476 note 32. 

Xiaad neoessary for fair sajoymsat 
of buildings 

N.J.—City of Hoboken v, Stevens In¬ 
stitute of Technology, 55 A.2d 231, 
25 N.J.Misc. 461. 

“flfeonads” within statute exempt¬ 
ing from taxation grounds with 
buildings thereon if buildings are 
used exclusively for schools not con¬ 
ducted for private or corporate prof¬ 
it, mean no more than and are in¬ 
cluded within “lots" within constitu¬ 
tional provision that lots with build¬ 


ings thereon shall be exempt from 
taxation if buildings are used solely 
and exclusively for schools, and one 
thousand four hundred acres of land 
owned by nonprofit school corpora¬ 
tion operating ranch school used as 
riding territory for students who 
were confined on institution’s proper¬ 
ty were exempt as "lots" or 
"grounds” of school, since part of en¬ 
tire school unit and necessary for use 
adapted.—Horton v. Fountain Valley 
School of Colorado, 56 P 2d 933, 98 
Colo. 480 

Tract of land held severable for 

purposes of taxation —Carteret Acad¬ 
emy v State Board of Tax Appeals, 
161 A. 191, 10 N.J.Misc. 864, affirmed 
166 A 202, 110 N.J Law 378. 

24. N.Y.—People v. Mezger, 90 N.Y. 
S 488. 98 App Div. 237, affirmed 73 
NE 1130, 181 NY. 511. 

61 C.J. p 475 note 33. 

Academy administration building 
was held wholly exempt from taxa¬ 
tion as devoted to oversight of all of 
property of academy and, hence, in 
direct and exclusive use for institu¬ 
tional purposes of academy, even 
though used partly in carrying on ad¬ 
ministrative work relating to dorm¬ 
itories and dining halls, which are 
taxable—'Trustees of Phillips Exeter 
Academy v. Exeter, 33 A.2d €66, 92 N. 
H. 473. 

25. Colo—Kemp v. Pillar of Fire, 
27 P.2d 1036, 94 Colo. 41. 

N.Y—Application of New York Con¬ 
ference Ass’n of Seventh-Day Ad¬ 
ventists, 111 N.Y.S.2d 329, report 
confirmed 109 N Y.S 2d 774, 279 
App Div. 845, affirmed New York 
Conference Ass’n of Seventh-Day 
Adventists v. Schenck, 107 N.E.2d 
654, 304 N.Y. 706. 

61 C.J. p 475 note 36. 


Matters to be considered 

In determining whether farm of re¬ 
ligious society was exempt from tax¬ 
ation, whether farm was directly and 
necessarily used in support and main¬ 
tenance of institution and Its educa¬ 
tional and religious purposes so that 
sale of produce was purely incidental, 
number of students who were given 
practical Instruction in agriculture 
and nature of instruction and amount 
of time spent by students and extent 
of farming operation reasonably nec¬ 
essary for such agricultural training 
purposes, and extent of self-help to 
students resulting from farm employ¬ 
ment, and portion of farm products 
used by institution and portion sold 
to public should be considered.—Ap¬ 
plication of New York Conference 
Ass’n of Seventh Day Adventists, 87 
N.Y'S 2d 708, 275 App Div. 742 

26. N Y —Silver Bay Ass’n for 
Christian Conferences & Training 
v. Braisted, 80 N Y S 2d 648 

27. NH.—Sisters of Mercy v. Town 
of Hooksett, 42 A.2d 222, 93 N H. 
301. 

61 C.J p 476 note 36. 

28. Pa—In re Sisters of Blessed 
Sacrament, 38 Pa.Super. 640. 

61 C.J. p 476 note 37. 

29. Conn —Appeal of St. Bridget 
Convent Corporation, 88 A. 881, 8? 
Conn. 474. 

61 C.J. p 476 note 38. 

University wee held not “society" 
with respect to a farm within statute 
exempting from taxation property 
used exclusively by societies for agri¬ 
cultural, horticultural, mechanical, or 
philanthropic purposes, and not for 
pecuniary profit.—People ex rel. 
Lloyd v. University of Illinois, 192 N. 
E. 845, 357 11L 869. 



9 288 


TAXATION 


84 C..J.S. 


Equipment and livestock. Fanning equipment* 0 , 

and livestock 31 have been held tax exempt 

♦ 1 

c. Property Used for Athletics and Recreation 

The tax exemption of educational Institution* hae 
been held to extend to pibperty devoted to the exeroiat 
and recreational uae of students and Instructor*. 

The exemption of educational institutions has, un¬ 
der various circumstances, been held to extend to 
property devoted to the exercise and recreational 
use of students and instructors, 32 such as athletic 
fields and gymnasiums, 83 bowling facilities, 84 a 
campus, 85 golf course, 86 lake, 87 playground, 38 or 
woodland. 89 However, it has been held that a 
stadium, which will accommodate many more per¬ 
sons than the students enrolled at a college or 
university and which is used almost exclusively for 
football 'games just a few weeks of the year, does 
not constitute a “building actually used for col¬ 
leges” so as to be entitled to exemption. 40 The mere 
fact that a charge is made for the use of the recrea¬ 
tional facilities and a profit is realized will not 


of itself affect the character of the use and,.pre¬ 
clude the exemption. 41 

Separation of recreational property from the main 
institutional grounds may or may not preclude ex¬ 
emption under the surrounding facts and circum¬ 
stances. 42 

Contemplated use. A mere intent to use property 
for student recreation in the future is insufficient to 
bring it within the benefit of exemption provisions 
based on educational or institutional use for recrea¬ 
tional purposes. 43 

d. Residential Property 

Buildings used by an educational Institution as resi¬ 
dences for students, employees, or officers are exempt 
from taxation when reasonably neceasary therefor. 

Dwellings of an educational institution reasonably 
necessary for institutional use are ordinarily exempt 
when employed as residences by employees of such 
educational institution, 44 such as teachers and facul¬ 
ty members 45 and such as administrative of- 


80. Va.—Commonwealth v. Small¬ 
wood Memorial Institute, 97 S.E 
805, 124 Va. 142. 

61 C.J. p 476 note 89. 

31. Ga—Baggett v. Georgia Confer¬ 
ence Ass’n of Seventh Day Adven¬ 
tists. 121 SE 838, 157 Ga. 488. 

61 C.J. p 476 note 40. 

38. Ill—People ex rel. Goodman v. 
University of Illinois Foundation, 
68 N.E 2d 83, 388 Ill. 863, 157 A.L. 
R. 851. 

61 C.J. p 474 note 22. 

Xfeddsntal property 

Where there were no houses for 
employees of association organized 
under statute for religious, mission¬ 
ary. charitable, and educational pur¬ 
poses near association** property 
used as summer recreation home and 
training school for religious workers, 
and it was also necessary to furnish 
food, vegetables, ice, milk, eggs, eta, 
as well as means for transportation 
and repairs and general upkeep to its 
employees, association's use of its 
property for such purposes would not 
deprive it of right to have Such prop¬ 
erty declared exempt from taxation. 
—Silver Bay Ass’n for Christian Con¬ 
ferences & Training v. Braisted, 80 
M#T.S.2d 64$. 

33. Ark —Foresee v. Board of Direc¬ 
tors of Bergman Special School 
Dist No. 8, 211 S.W.2d 482, 213 
Ark. 569. 

K.J.—City of Hoboken v. Division of 
Tax Appeals, Dept of Taxation and 
Finance, 49 A 2d 587, 134 N.J.Law 
594, affirmed in part and reversed 
in part on other grounds 55 A.2d 
290, 186 NrtJ.Law 828. 

Ohio.—College Preparatory School 


for Girls of Cincinnati v. Evatt, 
59 N.E.2d 142, 144 Ohio St. 408. 

61 C.J. p 475 note 23. 

Vacant lot used as athletic field 
A vacant lot owned by college, not 
used for purposes of private income, 
and located in close proximity to oth¬ 
er buildings occupied for college pur¬ 
poses, and which lot is not large 
enough for regular football field or 
for regular baseball diamond but is 
used by students as a field for play¬ 
ing athletic games, is exempt from 
taxation—Elder v Trustees of At¬ 
lanta University, 22 S.E 2d 515, 194 
Ga. 716, 143ALR. 268. 

34. Ill—People ex rel. Goodman v. 
University of Ill. Foundation, 58 N 
E 2d 33, 388 Ill 363, 157 UR. 851 

35. Conn —Appeal of St. Bridget 
Convent Corporation, 88 A. 881, 87 
Conn 474. 

Pa.—Northampton County v. Lafay¬ 
ette College, 5 Pa.Co, 407, affirmed 
18 A 516, 128 Pa. 132. 

36. NH.—Sisters of Mercy v. Town 
of Hooksett, 42 A.2d 222, 93 N.H. 
301. 

37. Ill —People v. Catholic Bishop 
of Chicago, 142 N.E. 520, 811 Ill. 
11 . 

61 C.J. p 475 note 25. 

38. Conn —Appeal of St Bridget 
Convent Corporation, 88 A. 881, 87 
Conn. 474. 

39. Mass.—Wheaton College v 
Town of Nbrton, 122 N.E. 280, 232 
Mass. 141. 

61 C.J. p 475 note 27. 

40. N.J.—Trustees of Rutgers Uni¬ 
versity v. Piscataway Tp. in Mid¬ 
dlesex County, 46 A.2d 56, 134 N. 
J.Law 85. 


41. Ill—People ex rel. Goodman v. 
University of Illinois Foundation, 
58 N E 2d 33. 388 Ill. 863, 157 r AJU 
R. 851 

43. Ill —People v City of Chicago, 
153 NE 725, 323 Ill 68. 

61 C J p 475 note 29 

43. Ill —People v Catholic Bishop 
of Chicago, 142 N.E 620. 311 Ill. 
11 

61 C.J. p 475 note 28. 

44. Ill.—People ex rel. Marsters v. 
Rev. Saletynl Missionaries, 99 N. 
E 2d 186, 409 Ill. 876. 

N.Y —Silver Bay Ass’n for Christian 
Conferences Sc Training v. Braisted, 
80 N.Y.S.2d 648. 

61 C.J. p 477 note 51. 

Bfioieaoy of administration of insti¬ 
tution 

Where dominant consideration in 
acquiring residence for school em¬ 
ployee is to promote efficient admin¬ 
istration of institution rather than 
to furnish habitation for employee, 
residence is considered as being used 
for educational purposes and is ex¬ 
empt from taxation.—Burris v. Tow¬ 
er Hill School Ass’n, 179 A. 397, 6 W. 
WHarr., Del., 677. 

45. Ga.—Elder v. Trustees of At¬ 
lanta University, 22 SE.2d 515, 194 
Ga. 716, 143 A.L R. 268. 

N.J.—City of Hoboken v. Division o t 
Tax Appeals, Dept, of Taxation and 
Finance, 49 A.2d 587, 184 N.J.Law 
594, affirmed in part and reversed in 
part on other grounds 55 A.2d 290, 
136 N.J.Law 328. 

N.Y.—St. Barbara’s Roman Catholic 
Church v. City of New York, 277 
N.Y.S. 538, 243 App.Dlv. 871-r-Apt 
plication of Thomas G Clarkson 
Memorial College of Technology, 
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fleers. 46 However, exemption has been denied 
where the residence is not reasonably essential 
to performance of the occupant's institutional du¬ 
ties, 47 where such a dwelling is occupied pure¬ 
ly or primarily for private purposes, 48 or where 
the property is otherwise beyond the'purview of the 
particular exemption provision relied on*. 49 The 
fact that a substantial part of the building is used 
as living quarters of officials of the institution is 
a matter to be given consideration. 50 Also, the 
fact that vacant rooms in a hotel occupied by work¬ 
ers of an educational institution are occasionally 
rented to outsiders who pay a registration fee 
which belongs to the institution has been held not 
to preclude the exemption of such property. 51 

Buildings used in part for residence . It is gen¬ 
erally held that property does not cease to be used 
or used “exclusively” for a school or college, with¬ 
in the meaning of the law, because the principal or 
president or some of the teachers, with their fami¬ 
lies, reside within the academic buildings, 52 al¬ 
though exemption may be denied where private 
residential use, as distinguished from institutional 
necessity, is the dominant purpose of occupancy. 63 


Where a building in which a school is conducted is 
also used a 9 a dwelling by the owijfr, it is not used 
exclusively for school purposes and it has been held 
not to be entitled to exemption, 64 unless the owner 
is residing therein for a school purpose, as where 
it is a boarding school and he resides therein to 
afford protection and guidance for the boarding 
pupils. 55 

Payment of rental. There are authorities denying 
the right to exemption where the occupant of a 
dwelling pays rent m cash or by deduction from 
salary, 56 unless it further appears that occupancy 
is essential to efficient conduct of the school and 
that the amount of rental is insufficient to afford 
profit, 67 although other authorities grant exemption 
notwithstanding such occupancy is a part consid¬ 
eration for the services performed for the institu¬ 
tion. 58 

Property intended for future use as a dwelling 
for a member of the institutional staff has been 
denied exemption. 59 

Separation from main institutional grounds. It 
has been both affirmed 60 and denied 61 that separa- 


77 N.YS.2d 182. 191 Mlsc. 621. af¬ 
firmed 87 NY.S 2d 491, 274 App. 
Div. 732, reargument denied 89 N. 
Y S 2d 623, 276 APP Div 866, af¬ 
firmed People ex rel. Thomas S. 
Clarkson Memorial College of Tech¬ 
nology v. Haggett, 89 N.E 2d 882, 
800 N.Y. 695. 

61 C J. p 477 note 49. 

During rebuilding 

Pa.—Dougherty v City of Philadel¬ 
phia, 172 A. 177. 112 Pa.Super 570. 

46. NJ—City of Hoboken v. Divi¬ 
sion of Tax Appeals, Dept of Tax¬ 
ation and Finance, 49 A.2d 687, 134 
N.J.Law 594, affirmed in part and 
reversed In part on other grounds 
65 A.2d 290, 136 N.J.Law 328—Pis- 
cataway Tp v. State Board of Tax 
Appeals, 35 A-2d 711, 131 NJLaw 
158 

Tenn —City of Nashville v Ward- 
Belmont School, 7 Tenn.App 610 
.61 C.J. p 477 note 60. 

47. Tenn.—State v Waggoner, 85 8. 
W.2d 389, 162 Tenn. 172. 

61 C J. p 477 note 62 
Headmaster's residence 

Property, purchased by school as¬ 
sociation with contributions, located 
one block from school which was a 
day school charging students tuition, 
an d used as a residence for head¬ 
master who paid no rent but whose 
use of property was part of his com¬ 
pensation, was held not exempt from 
taxation as used for “educational or 
school purposes.”—Burris v. Tower 
Hill School Asa’n, 179 A. 897, 6 W.W. 
Harr., Del., 577* 


48. Del.—Burris v. Tower Hill 
School Ass’n, supra 

Mass—Williams College v. Williams- 
town Assessors, 46 NE. 394, 167 
Mass. 505 

Ohio—Western Reserve Academy v. 
Board of Tax Appeals, 91 N.E 2d 
497, 153 Ohio St 133 

49. Ohio—In re Sisters of Mercy of 
Fremont, 17 Ohio Supp. 88. 

61 C J. p 477 note 54. 

TJse held not exclusively educational 
Houses owned by corporation, 
which was operating a country day 
school, and used solely for living 
quarters for some of its teacherB, 
were not exempt from taxation un¬ 
der statute exempting real property 
of corporation organized exclusively 
for educational purposes and used 
exclusively for carrying out such 
purposes, notwithstanding houses 
were acquired to enable corporation 
to secure and retain teachers and oc¬ 
cupancy of the houses was dependent 
on teachers’ retaining employment in 
the school.—New Canaan Country 
School v Town of New Canaan, 84 
A.2d 691, 138 Conn. 847. 

50. N J —College of Paterson v. City 
of Paterson, 29 A.2d 402, 21 N.J. 
Misc 13. 

Building held not entitled to exemp¬ 
tion 

N.J.—College of Paterson v. City of 
Paterson, supra. 

51. N.Y —Silver Bay Ass’n for 
Christian Conferences 6c Training 
V. Bralsted, 80 N.Y.S.2d 548, 
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52. N J.—Borough of Princeton v. 
State Board of Taxes and Assess¬ 
ments, 115 A. 342, 96 N J Law 334. 

61 C J p 478 note 55. 

53. Fla.—Raat v Hulvey, 80 So. 750, 
77 Fla 74 

61 C J. p 478 note 66. 

54. Tex —Smith v Feather, Civ 
App., 229 S.W 2d 417, reformed on 
other grounds 234 S.W 2d 418, 149 
Tex 402. 

55. Tex.—Smith v. Feather, supra. 

50. Or.—Kappa Gamma Rho v Mari¬ 
on County, 279 P. 555, 130 Or. 165. 

61 C J p 478 note 57 

57. N J —City of Hoboken v. Divi¬ 
sion of Tax Appeals, Dept, of Tax¬ 
ation and Finance, 55 A.2d 290, 136 
N.J Law 328 

61 C J p 478 note 58. 

58. N.J.—State v. Ross, 24 N.J.Law 
497 

Pa.—Northampton County v. Lafay¬ 
ette College, 5 Pa Co. 407, affirmed 
18 A 516, 128 Pa. 132. 

59. Mass—Wheaton College v. Town 
of Norton, 122 N.E. 280, 230 Mass. 
141. 

61 C.J p 478 note 60. 

60. Ill.—Knox College v. Board of 
Review of Knox County. 139 NE. 
56, 308 Ill. 160, 38 A.L R. 1041. 

61 C.J. p 478 note 61. 

61. Pa.—Dickinson College v. Cum¬ 
berland County, 2 Pa. Diet. 878. 

61 C.J. p 478 note 68. 
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tion of a dwelling from the main grounds of the 
institution will preclude exemption. 

Student dormitories . Dormitories for the use 
of students resident at the institution are a proper 
and necessary part of the equipment of a college 
or academy and are within its general exemption 
from taxation ; 62 and the fact that a charge is made 
for student use of the dormitories and a profit 
realized, will not preclude exemption. 63 Where, 
however, dormitories do not come within the par¬ 
ticular exemption provisions relied on, exemption 
will be denied; 64 and lands held for future erec¬ 
tion of dormitories have been denied exemption. 65 

Residences occupied by outsiders . Exemption has 
been denied property owned by an educational in¬ 
stitution and rented by it for residential purposes 
to persons not connected with the institution. 66 
Property rented by an educational institution to a 
tenant under a lease requiring the tenant, if 


roonters were kept, to keep only students and 
faculty members has been held not to constitute 
an exclusive use for educational purposes so as to 
entitle it to exemption. 67 

e. Trusts or Endowments 

The exemption from taxation of an educational In* 
•tltution generally extends to property donated or be¬ 
queathed to It, by way of endowment or In truet for Ite 
usee, the Income from which le entirely devoted to the 
maintenance of the Institution. 

Within the limitations imposed by charter, con¬ 
stitutional, or statutory provisions, 68 the exemption 
from taxation granted to an institution of learning 
includes property donated or bequeathed to it, by 
way of endowment or in trust for its uses, the in¬ 
come from which is entirely devoted to the mainte¬ 
nance of the institution, 69 and, under the facts and 
governing provisions of law, various trust or en¬ 
dowment properties and funds have been held ex¬ 
empt 70 or not exempt. 71 However, the exemption 


68. Ill—People ex rel Goodman v 
University of Illinois Foundation, 
58 N E 2d 33. 388 Ill. 363. 157 A.L.R. 
851. 

N.J —City of Hoboken v Division of 
Tax Appeals, Dept of Taxation and 
Finance, 49 A 2d 587. 134 N J Law 
694, affirmed In part and reversed 
in part on other grounds 65 A. 2d 
290, 136 N J Law 328. 

N.Y.—Application of Thomas G 
Clarkson Memorial College of Tech¬ 
nology, 77 N Y.S.2d 182. 191 Misc 
621, affirmed 87 N Y S 2d 491, 274 
App Div. 732, reargument denied 
89 N.Y S.2d 623, 275 App Div. 865, 
affirmed People ex rel. Thomas 6 
Clarkson Memorial College of Tech¬ 
nology v Haggett, 89 NE2d 882, 
800 N.Y. 595—Cornell University v. 
Thorne. 67 N.Y.S.2d 6, 184 Misc. 
630. 

61 C.J. p 476 note 44. 

Property Incidental to dormitories 

Is also within the exemption—City 
of Hoboken v Division of Tax Ap¬ 
peals, Dept, of Taxation and Finance, 
49 A 2d 587, 134 N J Law 694, affirmed 
in part and reversed in part on other 
gTounds 65 A.2d 290, 136 N.J.Law 
828. 

Besidenoe of student and faculty 

The use of property for residences 
of students and faculty, where there 
would otherwise be no housing facil¬ 
ities, is one incident to, and in direct 
furtherance of, the program of edu¬ 
cation, and entitles the property to 
exemption.—Application of Thomas 
8, Clarkson Memorial College of 
Technology, 87 N.Y.S.2d 491, 274 App. 
Div. 732, reargument denied 89 N.Y. 
S.2d 623, 275 AppJMv. 865, affirmed 
People ex rel Thomas S Clarkson 
Memorial College of Technology v. 
Haggett, 89 N.B 2d 882, 800 N.Y. 595. 


63. Ill.—People ex rel. Goodman v. 
University of Illinois Foundation, 
58 N B 2d 33, 388 Ill. 363, 157 A.L. 
R. 851 

61 C J p 476 note 45. 

64. Ill —People v Trustees of 
Northwestern College, 152 NB 555, 
322 Ill. 120 

61 C.J. p 477 note 46. 

65. NY.—In re Syracuse Universi¬ 
ty, 212 NYS. 253, 214 App.Div. 
375. 

61 C J p 477 note 47. 

66. Ill.—Knox College v. Board of 
Review of Knox County, 139 NB 
56. 308 Ill 160, 35 A.L R 1041. 

61 C J p 478 note 64. 

Grantor's reservation of life estate 
Residence property, conveyed to a 
state university under a deed reserv¬ 
ing a life estate in grantors, which 
property was not used by the uni¬ 
versity or the public generally was 
not exempt from taxation as being 
used for a “public purpose."—Presi¬ 
dent and Trustees of Miami Univers¬ 
ity v. Evatt, 69 N.E.2d 366, 144 Ohio 
St. 434. 

67. N.Y.—Application of Thomas G. 
Clarkson Memorial College of 
Technology, 77 N.Y.S.2d 182, 191 
Misc. 621, affirmed 87 N.Y,S.2d 491, 
274 App.Div. 732, reargument de¬ 
nied 89 N.Y.S 2d 623, 275 App Div. 
865, affirmed People ex rel. Thom¬ 
as S. Clarkson Memorial College 
of Technology v. Haggett, 89 N.B 
2d 882, 300 N.Y. 595. 

68 . Miss. — Millsaps College v. City 
of J&ckson, 101 So. 574, 136 Miss. 
795, affirmed 48 S.Ct. 94, 275 U.S. 
129, 72 LEd. 196. 

61 C.J. p 478 note 66. 

69. Wis—Aberg v. Moe, 224 N.W. 
132, 226 N.W. 301, 198 Wis. 349, ap¬ 
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peal dismissed and certiorari de¬ 
nied 50 S.Ct. 69, 280 U.S. 522, 74 
L.Ed. 690. 

61 C J p 479 note 67. 

“Endowment funds' 9 

Notes and mortgages held by trus¬ 
tees in trust for sole use of institu¬ 
tion of learning and religion, and 
transferred to institution for Its per¬ 
manent use for educational purposes 
on termination of trust, constituted 
“endowment funds" exempt from tax¬ 
ation notwithstanding income from 
notes and mortgages did not go di¬ 
rectly to the Institution but was put 
into a common fund which was given 
to the institution after deducting ex¬ 
penses —-Harris v. City of Fort 
Worth, 180 S W 2d 131, 142 Tex. 600. 

70. Conn—Connecticut Junior Re¬ 
public Ass’n v. Town of Litchfield, 
174 A. 304, 119 Conn. 196, 96 A.L.R. 
56. 

61 C J. p 479 note 68. 

Invested oounty funds 
Iowa.—McColl v. Dalian County, 262 
N.W. 824, 220 Iowa 434. 

Endowment funds invested in bonds 
and mortgages 

Tex—Harris v. City of Fort Worth, 
180 S.W.2d 131, 142 Tex. 600. 
Exemption held not applicable to real 
estate 

Fact that constitution and statutes 
grant two-year exemption In favor of 
certain real property owned by in¬ 
stitutions of learning and religion 
negatives an intention to exempt 
real estate owned by such institu¬ 
tion generally as part of an “endow¬ 
ment fund."—Harris v. City of Fort 
Worth, supra. 

71. W.Va.—Central Realty Co. v. 
Martin, 80 S.B.2d 780, 126 W.Ya. 
915. 
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does not apply to trusts where a substantial part 
of the trust income is to be paid to the grantor and 
others and that is the primary purpose of the trust 
agreement, 72 notwithstanding the agreement also 
provides for scholarships and other educational uses 
of the income. 73 Under a statute so providing, 
property, the net income from which is used or to 
be used exclusively for educational purposes, is en¬ 
titled to exemption from taxation, 74 provided the 
property is, on the taxable date, irrevocably devoted 
to such educational use. 76 

Before or after transfer to institution . Property 
intended for future use by an educational institu¬ 
tion may be denied exemption pending transfer to 
it, 76 or after transfer but before direct use for in¬ 
stitutional support. 77 


f. Other Property 

Various kinds of property of educational Institutions 
ha vs, under the disclosed facts, been hold taxable or 
exempt. 

Under the general rules with respect to the ex¬ 
emption of educational institutions, discussed supra 
§§ 283-287, various kinds of property, other than 
those considered in the prior subdivisions of this 
section, have, in accordance with the facts disdosed, 
been held taxable or exempt, 73 as in the case of 
the books or library of an educational institution, 72 
a chapel, 80 equipment used for transportation pur¬ 
poses, 81 fixtures, 32 furnishings, 83 furniture, 84 ga¬ 
rages, 86 instruments, 88 laundry, 87 light and power 
plant, 88 lots held for sale, 80 pasture land, 00 restau¬ 
rant or student dining hall, 01 and various kinds of 


Benefit of oertaln students 

Lands conveyed to university In 
trust for benefit of certain students 
were not exempt from taxation as 
“property used exclusively for school 
purposes and not leased or otherwise 
used with a view to profit "—People 
ex rel Lloyd v University of Illinois, 
192 NE 243. 357 Ill. 369. 

Xnooxne used for discharge of Uen 
Where property constitutes part of 
the corpus of an educational and 
eleemosynary trust subject to a lien 
held by a private person, the income 
from which is used solely to dis¬ 
charge a portion of the lien debt 
against the property, it is not exempt 
from taxation—Central Realty Co. v. 
Martin, 30 S E 2d 720, 126 WVa. 915. 

78. Iowa—Trustees of Iowa College 
v Baillie, 17 N.W.2d 143, 236 Iowa 
235. 

78. Iowa.—Trustees of Iowa College 
v. Baillie, supra. 

74. Ala.—State v. Alabama Educa¬ 
tional Foundation, 163 So. 527, 231 
Ala. 11. 

Statute was held not invalid as 
unworkable or void for uncertainty 
or opportunity for fraud, in view of 
ample power of tax assessor, tax 
commission, and court on review to 
protect themselves against abuse or 
fraud and to enforce act—State v. 
Alabama Educational Foundation, 
supra. 

78. Ala.—State v. Alabama Educa¬ 
tional Foundation, supra. 

Sale during year 

Bight to exemption must be deter¬ 
mined by tax commission each year, 
and will depend on whether prospec¬ 
tive income for year was on October 
1 irrevocably devoted to educational 
use, and will not be affected by sale 
of property during tax year, since ap¬ 
propriation of Income must be such 
as to be operative regardless of own¬ 
ership of property.—State v. Alabama 
Educational Foundation, supra. 


76. N.C—Latta v. Jenkins, 156 S.E 
857, 200 NC 255 

61 C J. p 479 note 69. 

77. W.Va.—State v. Martin, 143 S.E 
356, 105 W.Va. 600. 

61 C.J. p 479 note 70. 

78. Besearoh laboratory held exempt 
NJ.—City of Hoboken v Division of 

Tax Appeals, Dept of Taxation and 
Finance. 49 A2d 587, 134 N. J Law 
594, affirmed in part and reversed 
in part on other grounds 55 A.2d 
290, 136 N.J.Law 328 
Stock of building and loan associa¬ 
tion held exempt 

Pa.—Commonwealth v Keystone 
State Building & Loan Ass’n, 31 
Pa.Dist. & Co. 340. 

79. Va.—Commonwealth v. Small¬ 
wood Memorial Institute, 97 S.E. 
805, 124 Va. 142. 

61 C.J. p 479 note 73. 

Libraries generally see Infra 8 298. 

80. Held exempt 

N.H.—Sisters of Mercy v. Town of 
Hooksett, 42 A.2d 222, 93 N.H. 801. 

81. N.Y.—Silver Bay Ass'n for 
Christian Conferences & Training 
v. Braisted, 80 N.Y.S.2d 548. 

Mail carrying contract held not ex¬ 
emptible 

Association organized under stat¬ 
ute for religious, missionary, chari¬ 
table, and educational purposes may 
furnish transportation to and from 
summer recreation home and train¬ 
ing school for workers in religious 
organizations operated by it and 
bring mail for those who are there in 
attendance without losing its right 
to claim its property so used was 
exempt from taxation, but it would 
not be Justified In taking a contract 
for carrying United States mail, and 
claiming an exemption from taxa¬ 
tion on property so used.—Silver Bay 
Ass'n for Christian Conferences & 
Training v. Braisted, supra. 

88. Meld exempt 

Ill.—School of Domestic Arts and 
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Science v. Carr, 153 N.E. 669, 322 
Ill. 562. 

83. Held exempt 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 6.E. 305. 
124 Va. 142. 

84. Ill —School of Domestic Arts 
and Science v. Carr, 153 N.E 669, 
322 Ill. 562. 

61 C.J. p 479 note 76. 

85. NJ—City of Hoboken v. Divi¬ 
sion of Tax Appeals, Dept, of Tax¬ 
ation and Finance, 49 A.2d 587, 134 
N J Law 594, affirmed in part and 
reversed in part on other grounds 
55 A.2d 290, 136 N.J.Law 328. 

86. Held exempt 

Va.—Commonwealth v. Smallwood 
Memorial Institute, 97 S E. 805, 
124 Va. 142 

87. Neb.—In re House of Good Shep¬ 
herd of Omaha, 203 N.W. 632. 113 
Neb. 489. 

61 C.J. p 479 note 78. 

88. Va.—Commonwealth v. Small¬ 
wood Memorial Institute, 97 S.B. 
805, 124 Va. 142. 

61 C.J. p 479 note 79. 

89. Held taxable 

Kan —Ottawa Univ. v. Franklin 
County, 29 P. 599, 48 Kan. 460. 

9a Held taxable 

Ohio—Kenyon College v. Schnably, 8 
Ohio N P.. N.S., 160. 

91. Held exempt 

Ill.—People ex rel. Goodman v. Uni¬ 
versity of Illinois Foundation, 58 
N.E 2d 83, 388 I1L 363, 157 A.L.R. 
851. 

N.Y.—People ex rel. Buffalo Turn 
Vereln v. Assessors of City of Buf¬ 
falo, 12 N.Y.S.Sd 170, 257 App.Div. 
902—Application of Thomas G. 
Clarkson Memorial College of 
Technology, 77 N.Y.S.2d 182, 191 
Misc. 621, affirmed 87 N.Y.S.2d 491. 
274 App.Div. 732, reargument de¬ 
nied 89 N.Y.S.8d 523, 275 App.Div. 
865, affirmed, People ex rel. Thom¬ 
as S. Clarkson Memorial College 
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property such as right of way** - stored* store¬ 
houses,* 4 toolhouses, 95 vessels used in administering 
the sacrament, 98 water system,^*«and woodland. 98 

§ 289. Religious Institutions 

Provision Is ordinarily made In the various constitu¬ 
tions or by statute for the exemption from taxation of 
the properljy of religious Institutions, 

In the absence tof constitutional or statutory pro¬ 
vision for it® exemption, property owned by re¬ 
ligious institutions or devoted to religious purposes 
is subject to taxbut provision is ordinarily made 
for exemption? of property of religious institutions 
by constitution or statute expressed in various dif¬ 
ferent terms, 1 and statutes providing for, taxation 
of property “except” that of religious institutions 


serve to exempt the excepted property from taxa¬ 
tion. 8 Where constitution or statute grants .such 
exception, the policy on which exemption is predi¬ 
cated is the encouragement of religion for the pub¬ 
lic welfare. 8 

“Adjacent” as used in tax laws exempting prop¬ 
erty “adjacent” to a church or the like, means closi 
or nearby, and does not mean contiguous. 4 

“Annexed” as used in the laws exempting prop¬ 
erty annexed to a church or similar edifice, has been 
defined as joined, connected, or affixed. 5 

“Church,” as the word is employed in tax laws, 
has been defined as a building set apart for Chris¬ 
tian worship and a lot of reasonable size for its 
location, 6 and the term “church” has been con- 


o t Technology v Haggett, 89 N.E 
2d *82, 300 N Y. 596 

61CJ p 480 note 82 [a]. 

92. Held exempt 

Maes.—Wheatdn College v. Town of 
Norton. 122 NE 280, 232 Mass. 
141 

93. N.Y.—In re Syracuse University, 
212 N.Y S 253, 214 App.Dlv. 875, 
affirmed 209 N Y.S 329, 124 Misc 
788. 

61 C.J. p 430 note 34. 

94. N.J.—City of Hoboken v Divi¬ 
sion of Tax Appeals. Dept, of Tax¬ 
ation and Finance, 49 A 2d 587, 134 
NXLaw 694, affirmed in part and 
reversed in part on other grounds 
55 A.2d 290, 136 N J Law 828. 

99. NJT—City of Hoboken v Divi¬ 
sion of Tax Appeals, Dept, of Tax¬ 
ation and Finance, 49 A 2d 587, 134 
N. J Law 604, affirmed in part and 
reversed In part on other grounds 
55 A 2d 290, 136 N J Law 328. 

96. Held exempt 

Md.—Baltimore County Appeal Tax 
Ct. V. St. Peter’s Academy, 60 Md 
321. 

97. Ohio—Kenyon College v. Schna- 
bly, 8 Ohio N P, N.S., 160. 

61 C.J. p 480 note 86. 

98. Mass —Wheaton College v Town 
of Norton, 122 N.E. 280, 232 Mass. 
141. 

61 C J p 480 note 87. 

99. Cal—Watchtower Bible 4k Tract 
Soc. v Los Angeles County, 182 P. 
2d 178, 36 Cal 2d 426, certiorari de¬ 
nied 68 SCt. 112, 832 U.S. 811, 92 
LEd 389. 

Ky.—Mordecai F. Ham Evangelistic 

* Ass'* v. Matthews, 189 S.W.2d 624, 
800 Ky. 402, 168 A.L.R. 1216. 

61 C.J. p 480 note 89. 

1; N.Y.—Colored Orphan Ben. As¬ 
soc. v. New York, 12 NE 279, 104 

‘N.Y. 681 

Pa.—Commonwealth v. First Nat. 
Bank 'of Scranton, 48 !Pa.Dist. & 
Co. 899; 63 Dauph.Co. 246. 

61 C.J. p 460 note 90. 


Construction of statute 

(1) The words used in the statute 
exempting from taxation buildings 
owned and held by churches or re¬ 
ligious bodies used for religious wor¬ 
ship or for the residence of the min¬ 
ister, together with the adjacent land 
reasonably necessary for the con¬ 
venient use of any such building, 
must be given their natural or ordi¬ 
nary meaning—Harrison v Guilford 
County, 12 S E.2d 269, 218 N.C. 718. 

(2) The statutory provision, ex¬ 
empting from taxation personal prop¬ 
erty owned by, or held in trust for, 
religious organizations, if principal 
or income is used or appropriated for 
religious, benevolent, or charitable 
purposes, must be read together with 
all tax exemption provisions of same 
section under rule that statute as 
whole should be so construed, if pos¬ 
sible, as to make it effectual legisla¬ 
tion in harmony with common sensei 
and sound reason —Assessors of Bos¬ 
ton v. Lam son, 55 N.E.2d 215, 316 
Mass 166, 154 A.L R. 086. 

Purpose and latent of statute 

A general statute exempting real 
and personal property of religious or¬ 
ganisations from taxation was de¬ 
signed to establish uniform scheme 
for tax exemptions of such organiza¬ 
tions, and was Intended to exempt 
from taxation realty owned and op¬ 
erated by such organization and held 
either for investment or for eventual 
use in direct service of its charitable 
and religious purposes.—Hedding 
Camp Meeting Ass’n v. Epplng, 189 
A. 347, 88 N.H. 821. 

Actual place of worship 

(1) In order to come within ex¬ 
emption authorized by provision of 
constitution that general assembly 
may exempt from taxation “actual 
places of religious worship, 0 proper¬ 
ty must be a place where people 
“statedly 0 Join together in some form 
of worship.—City of Philadelphia to I 
Use of State Paving A Const. Go; v. I 
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Overbrook Park Congregation, 91 A. 
2d 310, 171 Pa.Super. 581—61 C.J. p 
480 note 90 [a]. 

(2) The occasional use of a vacant 
lot, adjoining a church building, for 
open air services, is not sufficient to 
bring it within exempting provision 
of general tax statute as a “regular 
place of stated worship.”—City of 
Philadelphia to Use of State Paving 
& Const. Co. v. Overbrook Park Con¬ 
gregation, supra. 

General or special laws 
Where charter of religious organi¬ 
zation, granted by special act prior 
to adoption of constitution, exempted 
organization from taxation, amend¬ 
ment of charter after adoption of 
constitution rendered organization 
subject to provision of constitution 
prohibiting passage of local, private, 
or special laws exempting property 
from taxation and rendered the ex¬ 
emption originally granted to the or¬ 
ganization void, notwithstanding 
amendment of organization’s charter 
merely provided for extension of 
1 terms of office of trustees and offi¬ 
cers eud for filling of vacancies in 
such offices—City of Biloxi v. Trus¬ 
tees of Mississippi Annual Confer¬ 
ence Endowment Fund, 173 So. 797, 
179 Miss. 47. 

2. NH—St Paul's Church v. City 
of Concord, 75 A. 531, 75 NH 420, 
27 L.R.A ,N.S., 910, AnnCas.l912A 
350. 

61 C.J. p 480 note 91. 

3. Conn —First Unitarian Soc. ▼. 
Hartford, 34 A. 89, 66 Conn. 368. 

4. Philippine.—Catholic Churoh v. 
Hastings, >5 Philippine 701. 

5. Pa.—Dauphin County Treasure* 
v. St Stephen’s Church, 18 Phlla. 
189. 

6. Ill.—People ▼. Watseka Camp* 
Meeting Asm, 48 N.E. 716, 160 Ill. 
576. 
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•trued as referring to the building and not to the 
institution. 7 

“Church property ,” as used in tax laws, means the 
church, 8 or property used for the purposes and ac¬ 
tivities of the church. 8 

“Houses of public worship ” as the phrase is used 
in tax exemption laws, is intended to include such 
buildings as are popularly called “churches” and 
used for the encouragement of religion and piety. 10 

“Parsonage ” as used in tax exemption laws, has 
been defined as a house set apart for the minister’s 
residence, 11 and a portion of land established for 
maintenance of the minister. 12 Real estate oc¬ 
cupied by a minister who is superintendent over 
churches of a particular district, but who is not 
incumbent as a minister to any one of them, is 
not a parsonage. 18 

“Pastor” as used in laws exempting from taxa¬ 
tion a dwelling owned by a church and occupied by 
its pastor, has been defined as the minister having 
charge of a particular church. 14 


“Religion," as used in the tax laws, has been de¬ 
fined as the formal recognition of God by people 
as members of societies and associations. 15 

i -r 

“Religious purpose,” as applied to the uses of 
property within the requirements of tax exemption 
laws, has been defined as a use of property by, a 
religious society or body or persons as a stated 
place of public worship, Sunday schools, and reli¬ 
gious instruction, 16 and the word “purpose” has 
been defined as the object or end to be attained. 17 

“Religious society" The words “religious soci¬ 
ety” in provisions for exemption of property from 
taxation are to be taken in their ordinary accepta¬ 
tion and as meaning an association or body of 
communicants of a church usually meeting at some 
stated place for worship or instruction or organized 
for accomplishment of religious purposes, such as 
instruction or dissemination of some tenet or par¬ 
ticular faith or otherwise furthering its teachings. 18 

§ 290 . - Character of Institution 

The question whether a particular Institution la en- 


7. Pa—Beers v Kemp. 10 Pa Diet. 
& Co 97 

61 C J p 480 note 99 

8. Ill —People ex rel Breymeyer v 
Watseka Camp-Meeting Ass’n, 43 
NB, 716, 160 Ill 676 

9. Minn—State v Union Congrega¬ 
tional Church, 216 NW 326, 173 
Minn 40 

NM—Church of the Holy Faith v 
State Tax Commission, 48 P 2d 777, 
39 NM 403 

10. Conn.—Town of Woodstock v 
The Retreat, 3 A 2d 232, 125 Conn 
62—Masonic Bldg Ass'n of Stam¬ 
ford v Town of Stamford, 174 A 
301. 119 Conn. 63. 

61 C.J. p 480 note 4—30 CJ. P 473 
notes 4, 5, 7. 

Publio worship 

In order to be exempt from taxa¬ 
tion, building devoted to religious 
uses should be place of public wor¬ 
ship—Masonic Bldg Ass’n of Stam¬ 
ford v. Town of Stamford, supra. 
Xouse of religions worship 
An organization which meets se¬ 
cretly, membership in which depends 
at least partly on social considera¬ 
tions ajid ends of which are at least 
partly social, is not entitled to ex¬ 
emption of building belonging thereto 
from taxation as '‘house of religious 
worship," since the statute exempt¬ 
ing from taxation “houses of reli¬ 
gious worship" owned by religious 
organizations does not include prop¬ 
erty of organizations without essen¬ 
tial characteristics of churches, such 
as Masonic lodges.—Masonic Bldg 
Ass'n of Stamford r. Town of Stam¬ 
ford,* supra. 


Fublio or private character 

A religious corporation’s chapel, 
wherein religious services were con¬ 
ducted for sole benefit of students, 
teachers, and domestic members of 
I religious community, is "house of 
public worship," exempt from taxa¬ 
tion as existing for benefit of class 
or group of public, and does not be¬ 
come private, and, hence, subject to 
taxation, unless benefit thereof is re¬ 
stricted rather definitely to group of 
members of religious body, with no 
substantial indefinite part of public 
regularly admitted to its benefits — 
Sisters of Mercy v. Town of Hook- 
sett. 42 A.2d 222, 93 NH 301. 

11. N J —City of East Orange v 
Church of Our Lady of Most Bless¬ 
ed Sacrament, 50 A 2d 390, 25 N J 
Misc 58 

W.Va—State v. Kittle, 105 S.B. 775, 
87 W Va. 526. 

Number of parsonages 

In determining the meaning of 
word "parsonage" as used in statute 
exempting parsonages of a church up 
to a certain value, word must be read 
in broad meaning of a ministerial 
residence used in connection with any 
place of worship of any denomina¬ 
tion, as against holding of the Eng¬ 
lish ecclesiastical law that there may 
be but one parson to a church and 
consequently but one parsonage, and 
the statute exempting from taxation 
parsonages of religious societies does 
not limit exemption to one parsbnage 
for each church—Assessors of Bos¬ 
ton v Old South Soc in Boston, 50 
N.E 2d 51, 314 Mass. 364. 

19. W.Va.—State v. Kittle, 105 S.B. 
775, 87 W.Va. 526. 


13. Mass —Worcester Dist. Stew¬ 
ards New England Conference of 
M E. Church v. Assessors of Wor¬ 
cester, 73 N E 2d 898, 321 Mass 
482 

14. Kan—Griswold v Quinn, 156 P 
761, 97 Kan 611. 

61 C J p 480 note 10. 

15 Ill —People v Deutsche Evan- 
gelisch Lutherische Jehovah Ge- 
meinde, etc., 94 NE. 162, 249 Ill. 
132 

61 C J. p 481 note 12 

16. Ill —People v Deutsche Evan- 
gelisch Lutherische Jehovah Ge- 
meinde, etc., supra. 

17. SD—State v. Erickson, 182 N. 
W. 315, 44 SD. 63, 13 AL.R. 1189. 

18. Ky.—Mordecai F. Ham Evange¬ 
listic Ass’n v Matthews, 189 S.W. 
2d 624, 300 Ky. 402, 168 A.L.R. 
1216. 

Corporation hald not a society 
Where corporation was organized 
for promotion of Christian evangeli¬ 
zation by ordained minister and his 
wife and was a one man organiza¬ 
tion, and the minister conducted 
evangelistic services throughout the 
country and over radio, independent 
of religious denomination and was 
supported by voluntary contributions, 
voluntary contributors and the audi¬ 
ences were not a "society" within 
constitutional provision exempting 
parsonages owned by religious so¬ 
cieties, and corporation's house, in 
which minister resided, was npt ex¬ 
empt from taxation as a "parsonage" 
owned by a "religious society."— 
Mordecai F. Ram Evangelistic Ass'n 
v. Matthews, supra. 
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titled to exemption ae a rellgloue Institution will depend 
on the facte and the precise provlelone of the exemption 
law Invoked. 

Statutes providing for exemption of religious 
Societies have been construed as including within 
such designation not only church organizations, 19 
but also societies not churches but falling within the 
general meaning of religious, as distinguished from 
secular, institutions, 2 * although the term “religious 
corporation” has been held to exclude a corporation 
organized for charitable and benevolent purposes 
as distinguished from public worship. 21 Religious 
institutions have been held exempt as public chari¬ 
ties, 22 although under the tax laws “religion” is not 
synonymous with “charity,” 23 and, where an institu¬ 
tion primarily religious seeks exemption as a public 
charity, exemption may be denied. 24 In the last 
analysis the question whether a particular institution 
is entitled to exemption will depend on the facts and 
the precise provisions of the exemption law in¬ 
voked. 26 Unconventionality of doctrines and the 
manner of their dissemination do not affect the 
legal status of a religious corporation's purposes 
in determining whether its property is exempt. 26 

Corporate character . In the absence of express 
or implied requirement of statute, 27 it is not neces¬ 


sary, in order to be entitled to the exemption, that 
the religious society should be incorporated. 22 

Foreign institutions . In the absence of a provi¬ 
sion in the constitution or a statute to the con¬ 
trary, 29 a foreign religious institution performing 
its functions within the taxing jurisdiction is as 
much entitled to exemption as a domestic institu¬ 
tion. 39 

Particular religious institutions . Particular reli¬ 
gious institutions held exempt as falling within the 
description of institutions exempted by applicable 
provisions of law, under the facts disclosed, include 
a camp meeting association, 21 church, 32 home mis¬ 
sion, 33 publishing house, 24 Salvation Army, 36 sem¬ 
inary, 36 and Society of Friends. 27 

Particular institutions held not exempt under such 
laws and the facts disclosed include a benevolent 
society, 38 a corporation formed under a member¬ 
ship corporations law and not under a religious cor¬ 
porations law, 39 a religious assembly functioning 
as a stock corporation, 40 and a secular university. 41 

§ 291. - Property Exempt 

a. In general 


19. N.Y—Hebrew Free School As¬ 
soc. v. New York, 4 Hun 446. 

BO. N.Y.—Hebrew Free School As¬ 
soc. v. New York, supra. 

61 C.J. p 481 note 17. 

21. Wis—U S. National Bank v. 
Poor Hand Maids of Jesus Christ, 
136 N.W. 121, 148 Wis. 613. 

61 C.J. P 481 note 18. 

88. Pa.—Board of Home Missions 
and Church Extension of Methodist 
Episcopal Church v. City of Phil¬ 
adelphia, 109 A. 664, 266 Pa. 405. 
61 C.J. P 481 note 19. 

83. Pa.—Laymen's Week-End Re¬ 
treat League of Philadelphia v. 
Butler, 83 Pa.Super. 1. 

84. Ohio.—Wat ter son v. Holliday, 82 
l^E. 962, 77 Ohio St 160, 11 Ann. 
Cas. 1096. 

61 C.J. p 481 note 21. 

85. The plotted objective of an in¬ 
stitution must be exclusively re¬ 
ligious or purely charitable and its 
activities must be such as integrate 
with its objectives In order to en¬ 
title its realty to tax exemption as 
being used exclusively for religious 
worship or for purposes purely char¬ 
itable.—Evangelical Lutheran Synod 
of Mo., Ohio and Other States v. 
Hoehn, 196 S.W.2d 134, 355 Mo. 257. 

28. N.Y.—People ex rel. Watchtower 
Bible dp Tract Soc v. Mastin, 80 
*LY.$.2d 823, 191 Misc. 899. 

87. N.Y.—St Monica Church v, New 


York, 23 N.E. 294, 119 N.Y. 91, 7 
L.R.A. 70. 

28. N.Y.—People v. Barton, 71 N.Y. 

S. 933, 63 App.Div. 681. 

61 C.J. p 481 note 24. 

89. N.C.—Catholic Soc. of Religious 
and Literary Education v. Gentry, 
187 S.E. 796, 210 N.C. 679. 

30. Iowa,—In re Cooper's Estate, 296 
N.W. 448, 229 Iowa 921. 

NY.—Williams Institutional Colored 
Methodist Episcopal Church v. City 
of New York, 89 N.Y.S.2d 800, 276 
App.Div. 311, affirmed 92 N.E.2d 
68, 300 N.Y. 716. 

61 C.J. p 481 note 26. 

Money and credit 

Under statute exempting from tax¬ 
ation moneys and credits of religious 
societies, property bequeathed to for¬ 
eign religious societies was not sub¬ 
ject to money and credits tax, as 
against contention that statute | 
should be interpreted as exempting 
from taxation only money and cred- j 
its of domestic religious corporations; 
and moneys and credits In hands of 
executor prior to distribution were 
exempt from taxation.—In re Coop¬ 
er's Estate, 295 N.W. 448, 229 Iowa 
921. 

31. Ohio.—Davis v. Cincinnati Camp 
Meeting Assoc., 49 N.E. 401, 57 Ohio 
St 257. 

61 C.J. p 481 note 29. 

32. N.Y.—Matter of Prall, 79 N.Y.& 
971, 78 App.Div. SOL 
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Tex.—Stats v. Methodist Episcopal 
Church, South, Civ.App., 163 S.W. 
628 . 

61 C.J. p 481 note 30. 

33. N.Y.—-People v. Reilly, 83 N.Y.S. 
39, 86 AppDiv. 71, affirmed 70 N. 
E 1107, 178 N.Y. 609. 

Pa.—Board of Home Missions and 
Church Extension of Methodist 
Episcopal Church v. City of Phil¬ 
adelphia, 109 A. 664, 266 Pa. 405. 

34. Ill —Congregational Sunday 

School & Publishing Soc. v. Board 
of Review, 125 N.E. 7, 290 Ill. 108. 

61 C.J. p 481 note 32. 

35. N.Y.—People v. Feitner, 68 N.Y. 
S. 338, 33 Misc. 712, affirmed 74 
N.Y.S. 1142, 68 App.Div. 639. 

61 C.J. p 481 note 33. 

38. Ill.—People v. Catholic Bishop 
of Chicago, 142 N.E. 520, 311 I1L 
11 . 

61 C.J. p 481 note 84. 

37. N.Y.—People v. Barton, 71 N.Y. 
8. 983, 63 App.Div. 581. 

38. Wis.—United States Nat Bank 
v. Poor Hand Maids of Jesus 
Christ 185 N.W. 121, 148 Wis. 618. 

61 C.J. P 482 note 37. 

39. N.Y.—Application of Peace Ha«- 
ven, the House of the New Com¬ 
mandment R. F. M. M. Retreat 25 
N.Y.S.2d 974, 175 Misc. 753. 

40. N.C.—Southern Assembly v. 

Palmer, 82 S.E. 18, 166 N.C. 76. 

41. Ill.—People v. University of Illi¬ 
nois, 159 N.E. 811, 328 UL 877, 
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b. Ownership, occupation, and use 

c. Particular kinds of property 

a. In General 

The terms of the governing exemption provisions de¬ 
termine what property of religious Institutions is exempt 
from taxation. 

While under some constitutional or statutory pro¬ 
visions the exemption of land used for religious 
purposes is limited to a specified acreage, 42 under 
other provisions all property owned by religious 
societies and used for religious purposes will come 
within the benefit of exemptions regardless of its 
character 43 or extent, 44 although, if the property 
is of a character improper for ownership by a 
religious institution, exemption may be denied. 46 

Location. In the absence of a provision to the 
contrary, 46 property of religious societies is exempt 
regardless of location. 47 

b. Ownership, Occupation, and Use 

(1) In general 

(2) Time of ownership 

(3) Religious use 

(1) In General 

Depending on the terms of the provisions, exemption 


may be predicated on ownership* occupation, or use of 
the property by a religious Institution, or on a combina¬ 
tion of ownership, occupation, and use. 

Under constitutional or statutory provisions predi¬ 
cating exemption solely on religious use of property, 
it is not essential to exemption that the property be 
owned by a religious institution. 43 Where, how¬ 
ever, the constitutional or statutory provision bases 
exemption solely on ownership by a religious insti¬ 
tution, or on such ownership combined with use for 
religious purposes, property not owned by religious 
institutions will be denied exemption. 43 

Where constitution or statute expressly or by 
necessary implication requires occupation by a reli¬ 
gious institution as a prerequisite to tax exemp¬ 
tion, property not so occupied will be denied ex¬ 
emption, 50 and it has been held that occupation by 
a religious institution other than that owning the 
property is insufficient to warrant exemption. 61 
However, where exemption is predicated primarily 
on religious use, property used by a church is 
exempt despite the fact that it is owned by a dif¬ 
ferent church. 62 

Under statutes exempting property held by an 
officer of a religious denomination and used for 
religious worship, it has been held that, in the ab¬ 
sence of proof that a religious officer holding prop- 


43. N J —See Borough of Chatham v 
Sisters of Charity of St Elizabeth, 
105 A. 204, 92 N J Law 409. 

61 C.J p 482 note 42 

43. Cal.—Serra Retreat v Los An¬ 
geles County, 221 P 2d 59, 85 Cal 
2d 765. 

NM.—Church of the Holy Faith v 
State Tax Commission, 48 P.2d 
777, 89 N.M 403 

S.D.—In re Dakota Wesleyan Uni¬ 
versity, 202 NW. 284, 48 S.D. 84. 

44. S.D —In re Dakota Wesleyan 
University, supra. 

45. Mass —Evangelical Baptist Be¬ 
nevolent & Missionary Society v. 
City of Boston, 90 N.E. 572, 204 
Mass. 28. 

61 C.J. p 482 note 45. 

46. Wash.—Foley v Oberlin Congre¬ 
gational Church of Steilacoom, 121 
P. 65, 67 Wash. 280 

61 C.J. p 482 note 46. 

47. S.D.—In re Dakota Wesleyan 
University, 202 N.W. 284, 48 S.D. 
84. 

48. Ala.—Anderson v. Doe ex dem 
Macedonia Baptist Church, 20 So 
2d 777, 246 Ala. 398. 

Wash—Wesley Foundation at Seat¬ 
tle v. King County, 52 P.2d 1247, 
185 Wash. 12—Norwegian Lutheran 
Church of America v. Wooster, 80 
P.2d 881, 176 Wash. 581. 

61 C.J. p 482 note 48. 


Nonseotarian organisation 

Property of corporation organized 
as nonsectarian and nonprofit corpo¬ 
ration to foster religious activities 
of students on state university cam¬ 
pus without regard to their denomi¬ 
national affiliation under auspices of 
religious denomination by which it 
was largely supported was exempt 
from taxation under statute exempt¬ 
ing property of “nonsectarian" organ¬ 
ization or association used for “re¬ 
ligious purposes," “sectarian" approx¬ 
imating in meaning “denominational." 
—Wesley Foundation at Seattle v. 
King County, 62 P.2d 1247, 185 Wash. 
12 . 

49. D C.—Calvary Baptist Church 
Extension Ass'n v. District of Co¬ 
lumbia, 158 F.2d 327, 81 U S App.D. 
C. 330. 

Mass —Assessors of Town of Weston 
v Boston College Trustees, 6 N.E. 
2d 363, 296 Mass 399. 

61 C.J. p 482 note 49. 

50. Mass.—Evangelical Baptist Be¬ 
nevolent & Missionary Society v. 
City of Boston, 90 N.E. 672, 204 
Mass. 28. 

N.C.—Latta v. Jenkins, 156 S.E. 857, 
200 N.C. 255. 

61 C.J. p 483 note 68. 

Ooonpatlon by olergy la active serv¬ 
ice 

(1) In determining whether reli¬ 


gious society's property was occu¬ 
pied by its clergy "in active service," 
within purview of exemption statute, 
court would not adopt liberal attitude 
merely because society was a charity, 
nor would it adopt hostile attitude 
because exemption from taxation was 
sought, and on contrary legislative 
intent would be sought without re¬ 
gard to rules requiring strict or lib¬ 
eral construction for certain classes 
of legislation.—Franciscan Fathers v. 
Town of Pittsfield, N.H, 89 A.2d 762. 

(2) General “occupancy" of mem¬ 
bers of religious society, for pur¬ 
pose of exemption statute, was not 
destroyed by presence of retreat- 
ants on exempt premises—Francis¬ 
can Fathers v. Town of Pittsfield, su¬ 
pra. 

51. N.J.—City of Hoboken v. East 
German Annual Conference of M. 
E. Church, 18 A.2d 718, 19 N.J. 
Miso. 266. 

Pa —Harrisburg v. Ohev Sholem Con¬ 
gregation, 32 Pa.Co. 589. 

53. N.T.—W i 111 a m a Institutional 
Colored Methodist Episcopal 
Church v. City of New York, 89 N. 
Y.S 2d 800, 275 App.Div. 311, af¬ 
firmed 92 N.E.2d 68, 300 N.Y. 716. 
Ohio.—First New Jerusalem Society 
of Cincinnati v. Richardson, 10 
Ohio N.P.,N.S., 214, 230. 
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crty is attached to tl^e partipul^r citigregation seek¬ 
ing exemption, exemption will be denied.** 

Trusts . Under statutes exempting property held 
in trust for religious organizations, property held 
for such an institution under an instrument falling 
short of a trust is not exempt. 64 

Life tenant of property owned in fee by a reli¬ 
gious institution entitled to the remainder interest 
is not taxable on the fee ownership. 56 

(2) Tirhe of Ownership 

Where ownership Is essential to exemption, It must 
have been as of the date on which the taxable situs of 
the property became fixed by law. 

Where ownership by the religious institution is 
essential to exemption, in order to warrant exemp¬ 
tion the religious institution must show ownership 
as of the date on which the taxable situs of prop¬ 
erty became fixed by law, 66 as on the date on which 
the tax became a lien 57 The fact that title was 
not in a religious institution when initiatory steps 
to impose tax were taken will not necessarily pre¬ 
clude exemption where it acquired title before the 
tax became a lien or encumbrance. 58 Where the 
property was acquired before the tax lien day, but 
was not put to religious use until some time there¬ 
after, it has been held not exempt. 69 

(3) Religious Use 

(a) In general 


(b) ExcluMVd character of use 

(c) ' Contemplated use; buildings under 

construction 

(d) Abandonment of use 

(e) Profitable‘use 1 

(a) In General 

While property owned by a religious Institution may 
be exempt regardless of Its use, more generally It Is 
essential to exemption that the property be used for 
religious purposes. 

The “religious use” necessary on which to predi¬ 
cate a claim for exemption of property from taxa¬ 
tion depends on particular constitutional or statutory 
provisions, under some of which, predicating exemp¬ 
tion primarily on ownership, property owned by 
religious societies is exempt regardless of the pur¬ 
poses for which it is used. 60 Under provisions 
predicating exemption on use for religious pur¬ 
poses, or on ownership by a religious institution 
combined with such use, religious use is essential 
to exemption, 61 and exemption will be denied where 
the property is vacant and unused, 62 or where it is 
diverted to secular or nonreligious uses 63 It is 
the primary use which determines the right to ex¬ 
emption, 64 which will be granted if the primary 
use is religious despite an incidental, 65 or habitual 
but permissive and voluntary, 66 use for other pur¬ 
poses; and, conversely, will be denied where the 
primary use is nonreligious despite an incidental 
use for religious purposes. 67 There is authority 


63. NT-Wolek v. City of New 
York, 225 N.Y.S. 66$, 131 Misc. 
37. 

61 C.J. p 483 note 50. 

54. Mass —Evangelical Baptist Be¬ 
nevolent & Missionary Society v. 
City of Boston, 90 N.E. 672, 204 
Mass. 28. 

61 C.J. p 483 note 51. 

65. Ind —Mehne v. Dillon, 165 N. 
E. 908, 203 Ind 346. 

61 C.J. p 483 note 52. 

66. N.J.—City of Hoboken y. East 
German Annual Conference of M. 
E Church, 18 A.2d 718, 19 N.J.Misc. 
266. 

61 C.J p 483 note 55. 

67. Ill.—People v Logan Square 
Presbyterian Church, 94 N.E. 155, 
249 III. 9. 

61 C.J. p 483 note 56. 

9®* N.Y.—Washington Heights M. E. 

’ Church v. City of New York, 20 
Hun 297. 

61 C.J. p 483 note 67 
txopwtr purchased before levy 
Neb.—AmeHcan Province of The 
Servants df Mary Real Estate Corp. 
l v . Douglas County, 23 N.W.2d 714, 
147 Neb. 4*5. ’ 


59. Ohio —Orthodox Hebrew Board 
of Education v Tax Com’r of Ohio, 
98 N.E 2d 834, 155 Ohio St 380. 

60. S.D—In re Dakota Wesleyan 
University, 202 N.W. 284, 48 S.D. 
84. 

61. D.C.—Calvary Baptist Church 
Extension Ass'n v. District of Co¬ 
lumbia, 158 F.2d 327, 81 U S App 
D.C. 330 

Minn —Christian Business Men's 
Committee of Minneapolis v. State, 
38 NW.2d 803, 228 Minn. 549. 

61 C.J. p 483 note 62. 

62. U.S.—Qibbons v. District of Co¬ 
lumbia, 6 SCt. 427, 116 U.S. 404, 
29 L.Ed. 680. 

61 C.J. P 484 note 63. 

63. Ill.—People v. St. Mary’s Roman 
Catholic Hospital of Centralia, 187 
N.E. 865, 306 ILL W4. 

61 C J. p 484 note 64. 

tree of land for hunting, hiking, 
and fishing is not type of activity re¬ 
lated to religious activities which 
legislature sought to exempt from 
taxation by statute exempting prop¬ 
erty “occupied" by religious societies' 
clergy hi active setvicei—Franciscan 
Fathers v. Town of Pittsfield, N.H., 
89 A.2d 762. ' * * 


84. Mass —Assessors of Framing¬ 
ham v First Parish in Framing¬ 
ham, 107 N.E 2d 309. 

61 C J p 484 note 65. 

Aotnal purpose 

The actual purpose of managers of 
association organized under statute 
for religious, missionary, charitable, 
and educational purposes by promot¬ 
ing conferences of workers In reli¬ 
gious organizations and by providing 
summer recreation home and training 
school for such workers in the use 
of its property would have Its influ¬ 
ence in determining whether associa¬ 
tion’s property was exempt from tax¬ 
ation, as would also location of asso¬ 
ciation's property, its accessibility, 
its distance from villages, shops, post 
office, transportation stations, and 
similar matters.—Silver Bay Ass'n 
for Christian Conferences & Train¬ 
ing v. Bralsted, 80 N.Y.S.2d 548. 

66. Mass.—Assessors of Framing¬ 
ham v. First Parish In Framing¬ 
ham, 107 N E.24 309. 

61 C.J. p 484 note 66, 

66. R.I .—St Mary's Church y. 
Tripp, 14 R.I. 807. 

61 C.J< p 484 note 67. 

67. N.H.—Franciscan Fathers v, 
Town of Pittsfield, 89 A.2d 752. k 
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drawing ft distinction ketwfcoti u»6 and purpose, ! and» 
Elding that property should be! exempted, although 
iti actual use is secular, where the primary pur¬ 
pose of such secular Use is religious. 68 ' * 

Public character of worship . It hase been held that 
property must be devoted to public, as distinguished 
from private, worship to show a religious use within 
the meaning of the tax laws, 69 but a structure may 
be devoted exclusively to religious purposes, even 
though services are not open to the public. 70 


(b) Exclusive Character of Use 

* Under tome exemption provisions the property must 
toe used exeluelvely for religious purposes. 

Where constitution or statute predicates exemp¬ 
tion on exclusive religious use, property will be 
denied exemption unless its religious use is exclu¬ 
sive in character, 71 although property may be ex¬ 
clusively used for religious purposes within the re¬ 
quirements of such exemption laws despite an in¬ 
cidental use of a secular sort, 72 the question of 


N-J.*—Rector, Wardens and Vestry- i 
men of Christ Church In Short 
Hills v Millburn Tp, 57 A.2d 506, 
26 N J Mlsc 123 
61 C.J. p 484 note 68. 

68. S.D.—State v Erickson, 182 N. 
W. 315, 44 SD 63, 13 ALR. 1189 

61 C J p 484 note 69 

69. Ill—People v Muldoon, 137 N. 
E. 863, 306 Ill 234, 28 A.L.R. 857 

61 C J. p 484 note 70 

70. N.Y.—St Barbara’s Roman Cath¬ 
olic Church v City of New York, 
277 NY.S. 538. 243 App.Div. 871. 
Building 1 adjoining parochial school, 

owned by church and used as resi¬ 
dence of members of semicloistered 
order on teaching staff of parochial 
school, was exempt from taxation as 
property “exclusively used for reli¬ 
gious or educational purposes” or 
both, although religious devotions 
and exercises conducted in building 
were not open to public, and single 
room in building was occasionally 
used for instruction of backward 
children from parochial school.—St 
Barbara’s Roman Catholic Church v. 
City of New York, supra. 

Chapel 

Chapel of a religious and educa¬ 
tional corporation, used for religious 
instruction in connection with Its 
seminary and as part thereof is ex¬ 
empt from taxation, even if not a 
house of public worship—-Sisters of 
Mercy v. Town of Hooksett, 42 A.2d 
222, 93 N.H. 301. 

71. Fla.—University Club v. Lanier, 
161 So 78, 119 Fla 146—Jefferson 
Standard Life Ins. Co. v City of 
Wildwood, 160 So 208, 118 Fla 771. 

Minn -^-Christian Business Men's 
Committee of Minneapolis v State, 
88 N.W 2d 803, 228 Minn 649. 

Mo.—Evangelical Lutheran Synod of 
Mo, Ohio and Other States v. 
Hoehn, 196 SW2d 134, 355 Mo. 
257—Salvation Army v. Hoehn, 188 
S.W.2d 826, 354 Mo. 107. 

N.J.—Trustees of Young Men's and 
Young Women’s Hebrew Asa’rt of 
Newark v. State Board of Tax Ap¬ 
peals, 197 A. 372, 119 N J Law 504, 
affirmed 1 A 2d 367, 121 NJEq. 
65. 

♦ Ohio.—Application of Society of the 
Precious Blood, B T A., 71 N E 2d 
278, affirmed S. of the P. B. V. 


Board of Tax Appeals, 77 N E 2d | 
459, 149 Ohio St 62 

R I.—Sisterhood of Holy Nativity v 
Tax Assessors of City of Newport, 
57 A.2d 184, 73 R.I. 445. 

61 C J p 484 note 71. 

▲ nonprofit cemetery corporation, 
although it operated synagogue used 
primarily in connection with opera¬ 
tion of cemetery, was not exclusive¬ 
ly a “religious organization” within 
provision exempting such organiza¬ 
tions from Unemployment Compensa¬ 
tion Act—Chesed Shel Emeth Soc v. 
Unemployment Compensation Com¬ 
mission. 203 SW.2d 454, 356 Mo. 726. 

Realty leased to religions corpora¬ 
tion under lease requiring lessee to 
pay taxes and expend at least five 
hundred dollars per year on improve¬ 
ments on the realty was used for 
private profit so far as owner was 
concerned and not “exclusively for 
religious worship” within tax exemp¬ 
tion statute.—Commissioners of Cam¬ 
bria Park v. Board of Com'rs of Wes¬ 
ton County, 174 P.2d 402, 62 Wyo. 446. 

Use by other organisations 

A building which in the main was 
used for charitable or religious pur¬ 
poses of an organization which per¬ 
mitted other organization to maintain 
offices in the building was not enti¬ 
tled under Btatute to tax exemption, 
since it was not used exclusively 
for purposes calculated to Improve 
the moral or mental outlook of its 
members and those who attended its 
functions.—Trustees of Young Men’s 
and Young Women's Hebrew Ass’n of 
Newark v. State Board of Tax Ap¬ 
peals, 197 A. 372, 119 N J Law 504, 
affirmed 1 A.2d 367, 121 N.J.Eq. 65. 

Irrevocable dedication 

Under the statutes permitting ex¬ 
emption from taxation of property ir¬ 
revocably dedicated to religious pur¬ 
poses, irrevocable dedication is de¬ 
termined by powers of corporation as 
disclosed in its articles oY incorpora¬ 
tion, and there is no distinction be¬ 
tween purposes and powers in deter¬ 
mining exemption; and property of 
corporation incorporated to study re¬ 
lationship between science and the 
Bible, and hold money and property 
for religious as well as for scientific 
and educational purposes, was not ex¬ 
empt—Moody Institute of Science v. 
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Los Angeles County, 233 P 2d 51, 105 
Cal.App.2d 107. 

Question of faot 

Right of church to have lands ex¬ 
empted from taxation as devoted ex¬ 
clusively to religious purposes, and 
necessary for the fair enjoyment of 
the church and parish house build¬ 
ings, is & fact question —Rector, 
Wardens and Vestrymen of Christ 
Church In Short Hills v. Millburn Tp., 
57 A.2d 506, 26 N.J Misc. 128. 

72. N.J —Jersey City V. Beth-El 
Baptist Church, 12 A.2d 152, 18 N.J. 
Misc 208. 

N.Y —Syracuse Center of Jehovah's 
Witnesses v City of Syracuse, 297 
N.Y S. 587, 163 Misc 635. 

Ohio —In re Bond Hill-Roselawn He¬ 
brew School, 84 N E 2d 270, 151 
Ohio St 70. 

61 C J p 484 note 72. 

Primary and inherent use 

The phrase “exclusively used,** in 
constitutional provision exempting 
properties from taxation which are 
exclusively used for religious wor¬ 
ship, for schools or for purposes 
purely charitable, refers to primary 
and inherent as over against a mere 
secondary and incidental use —Sal¬ 
vation Army v. Hoehn, 188 S.W.2d 
826. 354 Mo 107. 

Znoidsntal uses 

(1) Constitutional provision per¬ 
mitting exemption from taxation of 
houses used exclusively for public 
worship Bhould not be so literally 
construed as to prevent tax exemp¬ 
tion of & ehurch building which con¬ 
tains rooms for entertainment of 
young children while parents attend 
church services, or in which Boy 
Scout meetings are permitted or in 
which church suppers are conducted 
—In re Bond Hill-Roselawn Hebrew 
School, 84 N.B.2d 270, 151 Ohio St. 
70. 

(2) Under statute exempting from 
taxation corporate realty used ex¬ 
clusively for religious and other pur¬ 
poses, where corporation was organ¬ 
ized for religious purposes, includ¬ 
ing sheltering and boarding of stu¬ 
dents, lecturers, teachers, and minis¬ 
ters, and charged nominal fees for 
renting of rooms and sale of food to 
such persons, without profit, realty 
was exempt—‘Syracuse Center of Je- 
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“exclusive use” being one of degree.** No claim 
for exemption can be sustained where the religious 
use is incidental to some other purpose. 74 Where 
the statute exempts property “used exclusively for 
religious or educational purposes,” it is not essential 
to exemption that one use be entirely exclusive of 
the other. 76 

Where property is used in part for religious and 
in part for nonreligious purposes, exemption may be 
granted as to the part devoted to religious uses and 
denied as to the part devoted to nonreligious uses. 76 

(c) Contemplated Use; Buildings under Con¬ 
struction 

Unless otherwise provided by statute, property Held 
for future use, and buildings under construction, have 
been denied exemption. 


Property held itt contemplation of future use for 
religious purposes has been denied exemption, 77 un¬ 
less permitted by express statutory provision; 76 and 
exemption has been denied with respect to church 
buildings in process of erection and the land on 
which they were being built, 79 although other au¬ 
thority has granted exemption where buildings were 
in the course of construction, 60 or other preliminary 
work started. 61 

(d) Abandonment of Use 

Where religious use Is essential to exemption, prop¬ 
erty ceases to be exempt where Its use for such purpose 
Is permanently abandoned. 

Where religious use is essential to exemption, 
permanent abandonment of a religious use to which 
property was formerly devoted will preclude its 


hovah’s Witnesses v. City of Syra¬ 
cuse, 297 N.Y.S. 587, 163 Misc. 535. 

*(3) Other incidental uses have been 
held not to deprive the organization 
of exemption.—Silver Bay Ass'n for 
Christian Conferences Sc Training v. 
Bralsted, 80 N.Y S.2d 548. 

73. N.Y,—Congregation Gedulath 
Mordecal v. City of New York, 238 
N.Y.S. 525, 135 Misc. 823. 
Determining factors 

Any use of property belonging to 
association organized under statute 
for religious, missionary, charitable, 
and educational purposes by promot¬ 
ing conferences of workers in reli¬ 
gious organizations and by providing 
summer recreation home and train¬ 
ing school for such workers outside 
of declared lawful purposes can be 
only occasional, incidental, a result of 
natural or unexpected conditions, or 
as an accommodation, the refusal of 
which would amount to unnecessary 
meanness, else the right to exemption 
to taxation is lost.—Silver Bay Ass’n 
for Christian Conferences & Training 
v. Bralsted, 80 N.Y.S.2d 548. 

74U Wyo.—Commissioners of Cam¬ 
bria Park v. Board of Com'rs of 
Weston County, 174 F.2d 402, 62 
Wyo. 446. 

75. R.I.—St. Mary's Church v. Tripp, 
14 R.I. 307. 

61 C.J. p 485 note 78. 

76. Mass.—William T. Stead Mem¬ 
orial Center of New York v. Town 
of Wareham, 12 N.E 2d 725, 299 
Mass. 235. 

Pa.—Temple Israel of Wynnefleld v. 
City of Philadelphia, 42 Pa.Diat. & 
Co. 638. 

61 C.J. p 485 note 77. 

A dwelling house, owned by reli¬ 
gious oorporation, which used it pri¬ 
marily for advancement of objects 
and in conformity with rcljgiqus pur¬ 
poses and practices thereof, but used 
portions of it solely for lodging ©f ( 


pastor and other officials of corpora¬ 
tion, was not exempt from taxation 
as to such portions.—William T 
Stead Memorial Center of New York 
v. Town of Wareham, 12 N.E.2d 725, 
299 Mass. 235. 

Purpose of statute relating to ex¬ 
emption of property of religious or¬ 
ganizations from taxation was to ex¬ 
empt from taxation realty occupied 
by such organization for religious or 
charitable purposes and to subject to 
taxation realty occupied by organiza¬ 
tion’s tenants who were not students 
or officers of such corporation.—Hed- 
ding Camp Meeting Ass’n v. Epping, 
189 A. 347, 88 N.H. 321. 

77. Cal.—First Baptist Church of 
San Fernando v. Los Angeles Coun¬ 
ty, 248 P.2d 101, 113 Cal.App.2d 
392. 

N.J.—Rector, Wardens and Vestry¬ 
men of Christ Church in Short 
Hills v. Millburn Tp., 67 A.2d 506, 
26 N.J.Misc. 123. 

Pa—Appeal of Baptist Church, Com 
PI., 88 Pittsb Leg J. 625, 32 Mun. 
L.R. 104—Baptist Church v. City of 
Pittsburgh, 88 Pittsb Leg.J. 477. 

61 C.J. p 486 note 79. 

Building devoted to religious pur¬ 
pose must have been erected on land. 
—Rector, Wardens and Vestrymen of 
Christ Church in Short Hills v. Mill- 
burn Tp., 57 A.2d 506, 26 NJ.Misc. 
123. 

Bvidenoe held Insufficient 

To establish that lots purchased 
for future church expansion, used 
to some extent for parking by congre¬ 
gation, and located across street from 
parish house and church, were nec¬ 
essary to the fair enjoyment of the 
church buildings so as to permit ex¬ 
emption under the statute exempting 
buildings used for religious purposes 
together with tract of land on which 
they stand.—Rector, Wardens and 
Vestrymen of Christ Church in Short 
Hills v. Millburn Tp., supra. 
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78. Okl.—In re Assessment of Prop¬ 
erty Belonging to Zion Evangelical 
Lutheran Church of Oklahoma City, 
211 P.2d 534, 202 Okl. 174. 

61 C J. p 485 note 80. 

TTse in aid of final purpose 
Use of organization's realty In aid 
of organization’s final religious pur¬ 
poses rather than immediacy of use 
in such purposes is determinative 
of whether realty is exempt from 
taxation under statute, and a camp 
association in occupancy of land on 
which there was growth of timber 
which association held as Investment 
for its religious purposes was tax 
exempt, notwithstanding some of tim¬ 
ber consisted of groves which per¬ 
sons owning cottages on association’s 
property used as invited guests.— 
Hedding Camp Meeting Ass’n v. Ep- 
ping, 189 A. 347, 88 N.H. 321. 

79. Cal.—First Baptist Church of 
San Fernando v. Los Angeles Coun¬ 
ty. 248 P.2d 101, 113 Cal.App.2d 
392. 

Pa.—Appeal of Baptist Church, Com. 
PI., 88 Pittsb Leg.J. 625, 32 Mun 
L.R. 104—Baptist Church v. City 
of Pittsburgh, Com.PL, 88 Pittsb. 
Leg.J. 477. 

61 C.J. p 485 note 81. 

60. Minn.—-State v. Second Church 
of Christ, Scientist, 240 N.W. 532, 
185 Minn. 242. 

61 C.J. p 486 note 82. 

Reoelpt of revenue 

Fact that church corporation be¬ 
fore commencement of building op¬ 
erations received small incidental 
revenue from property was insuffi¬ 
cient ground for denying exemption 
from taxation —State v. Second 
Church of Christ, Scientist, supra. 

81. Colo.—McGlone v. First Baptist 
Church of Denver, 50 P.2d 547. 97 
Colo. 427. 
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exemption thereafter,® 2 and, when a church build¬ 
ing is abandoned and dismantled, it is no longer 
exempt;*® but a temporary interruption in the use 
of a church building as a place of public worship 
will not destroy the right to exemption. 84 

(e) Profitable Use 

At a general rule, property of a religious Institution 
which Is used for profit is denied exemption. 


While, under some provisions, exempt property 
may be used to produce a profit,** as a general rule, 
property of a religious organization used for profit 
will be denied exemption, 8 ® although the profits are 
devoted to religious, 87 benevolent, 8 ® or charitable 
purposes ; 89 but an incidental profitable use will not 
preclude exemption of property primarily devoted to 
religious purposes. 90 If part of a building is ex- 


82. Ark.—Burbridge v. Smyrna Bap¬ 
tist Church, 209 SW.2d 685, 212 
Ark. 924. 

N Y —People ex rel. Unity Congrega¬ 
tional Soc. of City of New York v 
Mills, 71 N.Y.S 2d 873, 189 Misc 
774 

61 C J. p 485 note 85. 

83. U S —Gibbons v. District of Co¬ 
lumbia, 6 S.Ct. 427, 116 U.S. 404, 
29 L.Ed. 680. 

Mass—Old South Soc. v. Boston, 127 
Mass 378 

84. Mass —Old South Soc. v. Bos¬ 
ton, supra. 

Ohio.—Application of Ohave Scholem 
Congregation, 101 N E 2d 767, 156 
Ohio St 183 

85. Pa.—Eastern Dist Council of 
Assemb.ies of God v Zendt, 42 Pa. 
Dist & Co. 235, 58 Montg Co. 1. 

61 C J. p 486 note 88. 

Camp meeting 

The exemption from taxation ac¬ 
corded a camp meeting includes ac¬ 
tual places of worship, dining rooms, 
and dormitories for the accommoda¬ 
tion of persons attending the camp 
meeting, cottages rented at a reason¬ 
able rate only to persons attending 
the camp meeting, buildings occu¬ 
pied by a school operated in connec¬ 
tion with the meeting, and parking 
and recreational areas in actual use 
and reasonably necessary to the pur¬ 
pose of the meeting, but does not in¬ 
clude contiguous land not in actual 
use or necessary to the meeting — 
Eastern Dist. Council of Assemblies 
of God v. Zendt, supra. 

86 . Minn —Christian Business Men's 
Committee of Minneapolis v State, 
88 N W 2d 803, 228 Minn. 549. 

Mo —Corpus Juris cited in Evangeli¬ 
cal Lutheran Synod of Mo., Ohio 
and Other States v. Hoehn, 196 S 
W.2d 384, 143, 355 Mo. 257. 

N.M.—Trustees of Property of Pro¬ 
testant Episcopal Church in New 
Mexico v. State Tax Commission, 
48 P.2d 786, 89 N.M. 419—Church 
of the Holy Faith v. State Tax 
Commission, 48 P.2d 777, 89 N.M. 
403. 

N Y —People ex rel. Autokefalos 
Orthodox Spiritual Church of St 
George, The Tropeophoros v. Halla- 
han, 105 N.Y.S.2d 882, 200 Misc. 
221, aflirmed 105 N.Y.S 2d 980, 278 
App.Dlv. 947, reargument and ap¬ 
peal denied 106 N.Y.S.2d 1007, 278 
App Div. 1026 

84 C.J.S.—38 


N.C.—Sparrow v Beaufort County, 19 
S E 2d 861, 221 N.C. 222 
Wash—Norwegian Lutheran Church 
of America v Wooster, 30 P.2d 381, 
176 Wash. 581. 

61 C.J p 486 note 89. 

Use of laud itself essential 

Under constitutional and statutory 
provisions for tax exemption of real¬ 
ty used exclusively for religious 
worship or purposes purely charita¬ 
ble, use of the land itself, not mere¬ 
ly its usufruct, for such exclusive 
purposes and dedication of owner to 
such purposes were both prerequisite 
to tax exemption —Evangelical Luth¬ 
eran Synod of Mo., Ohio and Other 
States v Hoehn, 196 S W 2d 134, 356 
Mo. 257 

Contract for carrying mail 

Association organized under stat¬ 
ute for religious, missionary, chari¬ 
table, and educational purposes may 
furnish transportation to and from 
summer recreation home and training 
school for workers in religious organ¬ 
izations operated by it and bring 
mail for those who are there in at¬ 
tendance without losing its right to 
claim its property so used was ex¬ 
empt from taxation, but it would not 
be justified in taking a contract for 
carrying United States mail, and 
claiming an exemption from taxation 
on property so used —Silver Bay 
Ass’n for Christian Conferences & 
Training v. Braisted, 80 N Y.S 2d 648. 
Property held not exempt 

Lands, buildings, and personal 
property of Bible students' associa¬ 
tion which spread religious beliefs of 
Bible through media of pamphlets, 
study groups, and radio broadcasting 
was not exempt from taxation un¬ 
der statute as "exclusively used for 
religious purposes" where evidence 
relating to payments to wife of as¬ 
sistant treasurer of association for 
radio purposes raised real doubt as to 
whether association was conducted 
for pecuniary profit —Dawn Bible 
Students Ass'n v. Borough of East 
Rutherford, 65 A.2d 532, 3 N J.Super. 
71, followed in 65 A.2d 534, 3 N.J.Su- 
per. 126. 

Property rented to others held not 
exempt 

N.H.—Hedding Camp Meeting Ass'n 
v. Epping, 189 A. 847, 88 N.H. 321. 

Revenue 

(1) The statute exempting from 
taxation actual places of religious 
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worship and grounds attached there¬ 
to which are necessary for proper 
occupancy, use, and enjoyment there¬ 
of and yield no "revenue" to church 
uses quoted word as meaning reve¬ 
nue from rentals and profitable use 
of land and not interest paid on funds 
received by church under option to 
purchase land and applied on sale 
price.—City of Houston v. Cohen, 
Tex Civ App., 204 S W 2d 671, error 
refused no reversible error. 

(2) Vacant lot owned by church 
and used as a churchyard for prac¬ 
tical purposes for which such yards 
are customarily used and for neces¬ 
sary light, air, and appropriate orna¬ 
mentation was exempt from taxa¬ 
tion as “grounds attached to church," 
even though church had invested at 
interest payments received under 
option to purchase such land and ap¬ 
plied on the sale price thereof—City 
of Houston v. Cohen, supra. 

87. Minn —Christian Business Men’s 
Committee of Minneapolis v State, 
38 N W 2d 803, 228 Minn 649. 

Mo—Evangelical Lutheran Synod of 
Mo„ Ohio and Other States v 
Hoehn, 196 S.W.2d 134, 355 Mo 
257. 

N.M —Church of the Holy Faith v 
State Tax Commission, 48 P 2d 
777, 39 NM. 403. 

61 C.J. p 486 note 90 
Beoeipts for rent from commercial 
tenants and receipts from rent for 
use of auditorium in building operat¬ 
ed by religious institution could not 
be exempted from taxation, even 
though revenue was devoted to pur¬ 
poses for w’hich the institution was 
founded —Board of Christian Ed. of 
Presbyterian Church in U. S. v. 
School Dist. of City of Philadelphia, 
91 A 2d 372, 171 Pa.Super 610. 

88. N.C —Davis v. City of Salisbury, 
76 S E. 687, 161 N.C. 66. 

61 C.J. p 486 note 91. 

89. N.J —Sisters of Peace v. Wester- 
velt, 46 A. 788, 64 NJ.L&w 510, 
affirmed 48 A. 789, 65 N.J.Law 685. 

61 C.J. p 486 note 92. 

90. N.J,—Dawn Bible Students Ass'n 
v. Borough of East Rutherford. 65 
A.2d 532, 3 N.J.Super. 71, followed 
in 65 A 2d 534, 3 N.J.Super. 126. 

61 C.J. p 486 note 93. 

Contributions by retreatants 

Contributions made by retreat¬ 
ants to religious society maintaining 
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Ijeirtg exclttsivd^u&ed for religious pur- ; 
poses, another part of the satne building, which is i 
4iSed as a source of revenue, may be taxed. 91 

‘Under statutes exempting property of religious 
societies and schools “not held for investment , 1n 
property of a religibus society used for school pur¬ 
poses has been held exempt despite receipt of tui¬ 
tion fees insufficient t6 pay running expenses of the 
school. 92 

c. Particular Kinds of Property 

(1) Buildings and land generally 

( 2 ) Parsonages and other residential 

property 

(3) Trusts and endowments 

(4) Other property 

(1) Buildings and Land Generally 

Generally an exemption Includes the houses or build¬ 
ings exclusively devoted to religious purposes together 


with .as much land as Is > appurtenant thereto and rea¬ 
sonably rveoassary to th*lr,uso. 

An exemption frofri taxation granted to" religious 
societies will ordinarily include the houses or build¬ 
ings exclusively devoted to religious purposes, to¬ 
gether with as much land as is appurtepant thereto 
and reasonably necessary to their use, 92 although 
there is authority holding such l$md not exempt un¬ 
der laws in terms exempting only the buildings 94 
It is not essential to exemption of land as appur¬ 
tenant to a church that it should be indispensable 
to use of the church, but it is sufficient to warrant 
exemption that the land is no more than is rea¬ 
sonably appropriate to the purpose and is used 
for no other purposes. 96 Land owned by a reli¬ 
gious society, and not necessary or incidental to the 
use of the church as such, and not used by the 
society for any of its strictly religious purposes, is 
not exempt. 96 


farm would not defeat such society's; 
eligibility to tax exemption.—Fran¬ 
ciscan Fathers v. Town of Pittsfield, 
N.H., 89 A.2d 762. 

91. Minn—Christian Business Men's 
Committee of Minneapolis v State, 
88 N.W.Sd 803, 228 Minn. 649 
Wash.—Norwegian Lutheran Church 
of America v. Wooster, 30 P.2d 381, 
176 Wash. 581. 

01 C.J. p 486 note 94. 

SB. Del.—City of Wilmington v. Wil¬ 
mington Monthly Meeting of 
Friends, West Street, 133 A. 88, 33 
Del 180. 

S3. Colo —Colorado Tax Commission 
v. Denver Bible Institute, 30 P.2d 
870, 94 Colo 402. 

Conn.—Borough of Fenwick v. Town 
of Old Saybrook, 47 A 2d 849, 133 
Conn. 22. 

'Tex.—City of Houston v. Cohen, Civ. 
App., 204 S.W.2d 671, error refused 
no reversible error. 

61 C.J. p 486 note 96. 

“Adjacent land** which is reasona¬ 
bly necessary for the convenient use 
of a building wholly apd exclusively 
used for religious purposes within 
statute exempting such land from 
taxation must lie close ‘to, but not 
necessarily in contact with, land on 
which building is situated, and a 
lot owned by church trustees four 
or five blocks from church building, 
but shown by agreed facts to be 
reasonably necessary for convenient 
use of church and to be wholly and 
exclusively used for religious wor¬ 
ship, was exempt from taxation as 
“adjacent land" within statute.—Har¬ 
rison v. Guilford County, 12 S.E.2d 
269, 218 NC 718. 

Sxtsnt of exemption 

(1) Where nonresident religious 
nonprofit corporation owned over two 


hundred acres of land, thirty-five of 
which were cleared and used pri¬ 
marily as retreat about ten weeks 
a year for daily religious services, 
prayer meetings, and Bible study, 
whole thirty-five acres containing 
tabernacle, twenty cottages, lodge 
with dining room, living room, and 
bedrooms, and house in which pastor 
lived would be exempt from state and 
county taxation—Morning Cheer v. 
Board of Com’rs of Cecil County, 71 
A2d 255, 194 Md. 441. 

(2) Under constitutional provision 
establishing a uniform rate of taxa¬ 
tion and just valuation and except¬ 
ing property exempted by law for re¬ 
ligious purposes and the statute de¬ 
fining tax exempt church real prop¬ 
erty as all houses of public worship, 
every parsonage, and the lots on 
which they are situated, exemption 
of property for religious purposes 
does not obtain except as to church 
building and the lot occupied by it. 
—Lummus v. Miami Beach Congre¬ 
gational Church, 195 So. 607, 142 Fla. 
657. 

Xi&nA without buildings thereon 

(1) Realty conveyed to church cor¬ 
poration by deed containing restric¬ 
tion that realty should be used for 
church purposes only, and which was 
used for meetings of clubs, commit¬ 
tees, and social gatherings of the 
church, although all the buildings on 
the land had been razed, was exempt 
from taxation under the constitution¬ 
al provision declaring all corporate 
property taxable but exempting prop¬ 
erty held and used exclusively for re¬ 
ligious purposes.—Lummus v. Miami 
Beach Congregations! Church, supra. 

(2) Under statute exempting from 
taxation "buildings used for religious 
purposes" together with tract of land 
on which they may be erected to the 
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extent of five acres, vacant lota on 
which religious society conducted 
open air religious services were hot 
exempt from taxation, since land 
without buildings Ib not exempt from 
taxation.—Mt. Olivet Baptist Church 
v. City of Newark, 18 A.2d 581, 19 
N.J.Misc. 232 

Sunday school building 

Where church organization, desir¬ 
ing to construct & Sunday school 
building on its property, organized a 
separate corporation to avoid effect 
of a restrictive covenant in deed to 
the church limiting church indebted¬ 
ness, and building constructed by 
separate corporation was used for 
Sunday school purposes and by other 
organizations of which the church 
organization was a part, the entire 
building so constructed was exempt 
from taxation under statute —Cal¬ 
vary Baptist Church Extension Ass’n 
v. District of Columbia, 158 F.2d 327, 
81 U.S.App.D.C. 880. 

Strict construction 

The term "building*' in constitu¬ 
tional provision granting tax exemp¬ 
tion to building used exclusively for 
religious worship must be given a 
strict construction, since tax exemp¬ 
tion statutes^ are to be strictly con¬ 
strued against taxpayer—Watchtow- 
er Bible A Tract Soc. v Los Angeles 
County, 182 P.2d 178, 30 Cal.2d 426, 
certiorari denied 68 SCb 112, 332 
U.S. 811, 92 L.Ed. 889. 

94. Mich.—Lefevre v. ’ Detroit, 2 
Mich. 686. 

61 C.J. p 487 note 97. 

95. Ohio.—Mannix v. Hamilton Coun¬ 
ty, 9 Ohio Dec., Reprint, 18, 10 
Cinc.L.Bul. 68. 

90. Ark.—Btrrbridge v. Smyrna Bap¬ 
tist Church, 209 S.W.2d 685, 212 
Ark. 924. 
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(2) Parsonages and Other Resideritial Prop- 1 
erty 

Generally the exemption doee not extend to proper- 
tie* used primarily for reeldentlal purpose* unless other¬ 
wise provided by statute. 

Although there is authority to the contrary, 97 
Statutes exempting churches or property devoted 
to religious purposes are generally construed as not 
to include parsonages and the like, so that under 
such statutes exemption is ordinarily denied to prop¬ 
erties primarily used for residential purposes, 98 in¬ 
cluding residential property owned by a religious 
institution but lived in by nonecclesiastical per¬ 
sons," and exemption has been denied, although the 


residence Was situated on the same lot as the 
church, 1 or physically annexed to the church build¬ 
ing, 2 or formed an integral part thereof. 8 Incidental 
use of such property for religious purposes will not 
entitle it to exemption, 4 and exemption ha 9 been 
denied despite its use for meetings of the vestry 
and associations connected with the church,® or per¬ 
formance thereon of other acts connected with the 
work of the church, such as the hearing of con¬ 
fessions, performing of marriage ceremonies, and 
distribution of gifts to the poor.® On the other 
hand, property primarily employed for religious 
purposes will not be denied exemption because it 
has also an incidental residential use. 7 


Ohio.—'Congregational Union of i 

Cleveland v. Zangerle, 34 N.E.2d 
201. 138 Ohio St 246. 

Pa.—Baptist Church v. City of Pitts¬ 
burgh, Com PI, 88 Pittsb.Leg.J 

477 

61 C.J. P 487 note 99. 

97. SD—State v. Erickson, 182 N. 
W. 315, 44 SD 63, 13 A.L.R. 1189 

61 C J. p 487 note 1 

98. Ohio—Mussio v. Glander, 79 N. 
E 2d 233, 149 Ohio St 423—Society 
of Precious Blood v. Board of Tax 
Appeals. 77 N.E 2d 459, 149 Ohio 
St 62 

R I—Sisterhood of Holy Nativity v 
Tax Assessors of City of Newport, 
67 A 2d 184, 73 HI. 446. 

61 C J. p 487 note 2. 

Partial exemption. 

(1) Parsonage used by pastor of 
Church and his family was not to¬ 
tally exempt from taxation notwith¬ 
standing some church activities were 
carried on therein—Interstate Lien 
Corp. v. St. Paul’s African Methodist 
Episcopal Zion Church of Buffalo, 91 
N.Y.S 2d 228, 276 App Div 993 

(2) Where parsonage had assessed 
valuation in excess of statutory ex¬ 
emption, assessment of taxes which 
did not take into account partial ex¬ 
emption was not void but merely er¬ 
roneous, and remedy of defendant 
church was by certiorari to review.— 
Interstate Lien Corp. v St. Paul’s 
African Methodist Episcopal Zion 
Church of Buffalo, supra. 

Xu Minnesota 

(1) Residence furnished refit free 
to executive director by subsidiary 
corporation operated subject to con¬ 
trol of established general church 
organization to conduct missionary 
an4 educational work In foreign lands 
was lmi&^ne from taxation under 
constitutional provision that all 
churches, “church property,” and 
Rouses o{ worship sljaU he exempt 
from taxation, and the amendment of 
constitutional provision exempting 
churches, church property “used for 
religious purposes,” and louses of 
worship, by eliminating the words 


“used for religious purposes” showed 
intention to extend benefits of tax 
exemption to a larger classification 
of church property—Petition of 
Board of Foreign Missions of Au- 
gustana Synod, 22 N W 2d 642, 221 
Minn 536. 

(2) The use or relation of property 
to the purposes and activities of a 
church organization determines 
whether or not the property is 
“church property” and thus immune 
under constitution from taxation — 
Petition of Board of Foreign Missions 
of Augustana Synod, supra. 

(3) The location of the residence 
with respect to the corporation’s 
principal place of business was of no 
significance in determining whether 
residence was exempt from taxa¬ 
tion under constitution as church 
property —Petition of Board of For¬ 
eign Missions of Augustana Synod, 
supra. 

(4) Other particulars of Minnesota 
rule see 61 C J. p 487 note 2 [k], 

99. Minn—State v. Union Congrega¬ 
tional Church, 216 NW. 326, 328, 
173 Minn 40. 

61 C.J. p 488 note 3. 

1. Tex —Trinity Methodist Episco¬ 
pal Church v. City of San Antonio. 
Civ.App , 201 S.W 669. 

61 C.J. p 488 note 4. 

2. Pa.—In re Parsonage Taxes, 25 
Pa Co. 670. 

61 C J. p 488 note 5. 

Exemption only as parsonage 

A building owned by religious cor¬ 
poration, which was connected with 
church proper by passageway, and 
which was occupied by rector of 
church and his assistants, was en¬ 
titled to exemption from taxation 
only as a “parsonage," and not as a 
building exclusively used for reli¬ 
gious worship or for religious pur¬ 
poses, notwithstanding considerable 
amount of church business was con¬ 
ducted in the building—City of East 
Orange v. Church of Our Lady of 
the Most Blessed Sacrament, 34 A.2d 
I 297, 31 N.J.Misc. 374. 


3. N Y.—Congregation Gedulath 
Mordec&i v. City of New York, 238 
N YS 625, 135 Misc. 823 

61 C J. p 488 note 6. 

4. N.J —Haven of Grace v. Lake- 
wood Tp, 20 A 2d 518, 19 N.J.Misc. 
414 

61 C J. p 488 note 7. 

5. La.—State v. Orleans Parish 
Board of Assessors, 26 So. 872, 52 
La.Ann. 223 

Ohio—Watterson v Halliday, 82 N. 
E 962, 77 Ohio St. 150, 11 Ann. 
Cas 1096 

0. NY —Congregation Gedulath 
Mordecai v City of New York, 238 
NYS 525, 135 Misc 823, 826. 

61 C J p 488 note 9 

7. N J —City of East Orange v. 
Church of Our Lady of Most Bless¬ 
ed Sacrament, 50 A 2d 390, 25 N 
J Misc. 58 

Ohio—In re Bond Hill-Roselawn He¬ 
brew School, 84 N.E.2d 270, 151 
Ohio St 70. 

61 C J p 488 note 10. 

Hotel 

Where hotel belonging to associa¬ 
tion organized under statute for re¬ 
ligious, missionary, charitable, and 
educational purposes by promoting 
conferences of workers in religious 
organizations and by providing sum¬ 
mer recreation home and training 
school for such workers was used 
for those patronizing the several 
schools conducted by association, 
proof that other guests were accom¬ 
modated and assigned rooms, if any 
were vacant, and registration fee 
paid by such guests was paid to 
school then occupying the prexfiises 
would not preclude association from 
right to have its hotel property de¬ 
clared exempt from taxation.—Silver 
Bay Ass’n for Christian Conferences 
& Training V. Braisted, 60 N.Y.S.2d 
548. 

Portion of retreat house used as 
living quarters for , priests and lay 
brothers who attended to spiritual 
and temporal needs of laymen mak¬ 
ing retreat was used “exclusively for 
religious or charitable purposes” 
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Under statutes expressly granting exemption to 
residential properties of religious institutions used 
for ecclesiastics, properties falling within the pur¬ 
view of the statutory description are entitled to ex¬ 
emption from taxation, 8 although exemption will be 
denied as to properties not within the scope of the 
statutory language extending exemption. 8 Where 
the statute broadly exempts all “parsonages,” it has 
been held that occupation of a parsonage by the 
minister is not essential to exemption, 10 although 
exemption will be denied a parsonage not occupied 
by the minister where the exemption is in terms 
restricted to a parsonage “occupied as a home and 
for no other purpose;” 11 and a statute exempting 
houses and land actually used by officiating clergy¬ 
men requires that a house must be actually used 
by an officiating clergyman as his residence. 12 


(3) Trusts and Endowments 

The terms of the provision for exemption determine 
whether property held as an endowment or In trust is 
exempt. 

In the absence of constitutional or statutory pro¬ 
vision therefor, property and funds held as an en¬ 
dowment or trust for a religious institution may be 
denied exemption from taxation, 13 although they 
have been held exempt as property used for religious 
purposes. 14 Under constitutional and statutory pro¬ 
visions exempting income-bearing property and 
funds of religious institutions, exemption will be 
granted trusts and endowments falling within the 
purview of the particular provision for exemp¬ 
tion ; 16 but, where the facts do not bring the prop¬ 
erty within the scope of the statute, exemption will 
be denied. 16 


within Welfare Tax Exemption Law, 
where presence of priests and lay 
brothers was necessary to conduct 
and operation of religious and chari¬ 
table activities of retreat, and -was 
necessary to spiritual and temporal 
needs of laymen using facilities of 
retreat —Serra Retreat v. Los An¬ 
geles County, 221 P.2d 59, 35 Cal.2d 
755. 

8. Kan.—Griswold ▼. Quinn, 166 P. 

761, 97 Kan 611. 

61 C J p 488 note 11. 

Amount of exemption 

A statute providing an exemption 
from taxation of parsonages “to an 
amount not exceeding $5,000" is 
“mandatory" and does not give as¬ 
sessors discretion in a case where 
value of property eau&ls or exceeds 
that amount to allow an exemption 
in smaller amount or none at all — 
Assessors of Boston v. Old South 
Soc. In Boston, 60 N.E.2d 51, 314 
Mass. 364. 

Parsonage oooupied by officiating 
olergyman 

(1) With respect to tax exemp¬ 
tion, an “officiating clergyman" when 
textually associated with parsonage 
is a pastor Installed over a parish, 
church, or congregation.—St. Mat¬ 
thew’s Lutheran Church for the Deaf 
v. Division of Tax Appeals, 87 A.2d 
732, 18 N.J.Super. 562. 

(2) When person Is an officiating 
clergyman of any religious corpora¬ 
tion, he must be serving the needs 
of a reasonably localized and estab¬ 
lished congregation, and in this sense 
a "congregation" signifies an assem¬ 
blage or union of persons in society 
to worship their God publicly in such 
manner as they deem most acceptable 
to Him, at some stated place and at 
regular intervals.—St. Matthew’s 
Lutheran Church for the Deaf v. Di¬ 
vision of Tax Appeals, supra 

<$) Where mlaipter, who had been 
assigned by religious corporation to 


conduct worship for deaf of state, 
had established congregation in a 
city in such state, which met reg¬ 
ularly and at a fixed place, religious 
corporation was entitled to statutory 
tax exemption on land and building 
occupied by the minister, and fact 
that minister conducted similar serv¬ 
ices in other churches for groups of 
deaf and that the church in city In 
which he was permitted to officiate 
with his own congregation had a par¬ 
sonage occupied by its settled min¬ 
ister did not disqualify religious cor¬ 
poration from exemption.—St. Mat¬ 
thew's Lutheran Church for the Deaf 
v. Division of Tax Appeals, supra.. 

9. Kan —Griswold v. Quinn, 156 P. 
761, 97 Kan. 611. 

61 C.J p 488 note 12. 

10. SC—St. Philip’s Parish Protes¬ 
tant Episcopal Church v. Prioleau, 
40 S.E. 1026, 63 S.C. 70, 67 L.R.A 
606. 

61 C J. p 488 note 13 

11. Ky.—Broadway Christian Church 
v. Commonwealth, 66 S.W. 32, 112 
Ky. 448, 23 Ky.L. 1695. 

61 C.J. p 489 note 14. 

12. Conn.—Town of Woodstock v. 
The Retreat, 2 A.2d 232, 125 Conn. 
52. 

Land and residence buildings used 
for rstrsats for ministers and lay¬ 
men, operated without profit, under 
rules requiring daily religious exer¬ 
cises, were not exempt from taxa¬ 
tion as a “house of religious wor¬ 
ship" or “dwelling house . . • ac¬ 
tually used by officiating clergymen**' 
irrespective of whether legal title 
thereto had been transferred to a cor¬ 
poration.—Town of Woodstock v. The 
Retreat, supra. 

13. Ky.—Commonwealth v. Thomas, 
88 S.W. 572, 119 Ky. 208, 26 Ky.L. 
1128, 6 L.R.A.,N.S., 320. 

61 C.J. p 489 note 16. 

14. Hi.—Tates v. Board of Review; 
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of Will County, 144 N.E. 1, 312 
Ill. 367. 

61 C J. p 489 note 17. 

15. Mass.—Assessors of Boston v. 
Lamson, 65 N.E 2d 215, 316 Mass 
166, 154 A.L R. 886. 

61 C.J. p 489 note 18. 

Use of inoome 

(1) The officers of church may de¬ 
termine, within bounds of reasona¬ 
bleness, what uses of its income will 
promote religious purposes for which 
it was established, and, if they ad¬ 
here in main to declared purpose of 
religion in appropriation of church’s 
general fund, incidental variations 
therefrom do not destroy right to ex¬ 
emption of church’s personal proper¬ 
ty from taxation—Assessors of Bos¬ 
ton v. Lamson, supra. 

(2) Application of part of profit 
derived from church publishing socie¬ 
ty’s religious publications to make 
up loss sustained in its publication 
of newspaper did not constitute use 
or appropriation of Income from its 
business to nonreligious purposes, so 
as to defeat exemption for “religious 
purposes" of personal property used 
in publication of newspaper from 
taxation, in view of appellate tax 
board’s finding, warranted by evi¬ 
dence, that dominant purpose of so¬ 
ciety’s trustees in publishing news¬ 
paper was to serve church’s religious 
cause.—Assessors of Boston v. Lam¬ 
son, supra. 

10. Conn.—Hartford First Unitarian 
Soc. v. Hartford, 34 A. 89, 66 Conn. 
368. 

Me.—Inhabitants of Gorham v. Trus¬ 
tees of Ministerial Fund in Gor¬ 
ham, 82 A 290, 109 Me. 22. 

61 C.J. p 489 note 19. 

PeteymmiPg factors 
Whether taxpayer holds personal 
property in trust for religious or¬ 
ganisation and principal or Income 
therefrom is used or appropriated for 
religious purposes, so as to render 
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Property purchased in part with exempt funds . 
Where real estate has been bought by a religious and 
charitable society in part with funds exempt from 
taxation and in part with funds not exempt from 
taxation, that separable portion bought with exempt 
funds may not be taxed and the other portion may 
be taxed. 17 

Property or funds employed for support of min - 
ister. Statutes exempting salaries of ministers do 
not exempt income-bearing property of a religious 
institution because the income is devoted to support 
of a minister; 18 but money used for support of a 
minister has been held exempt as property devoted 
to religious purposes. 19 

(4) Other Property 

Various properties of religious Institutions have been 
field exempt or not exempt under particular statutes. 

Particular kinds of property other than those 
heretofore considered, which have been held ex¬ 
empt under the facts and provisions of law include 
a fund held for future purchase of a church, 20 a 
summer camp, 21 a lake, 22 laundry, 23 printing presses 


and other equipment, 24 and sacramental vessels; 25 
and particular kinds of property held not exempt in¬ 
clude camp meeting grounds, 24 food supplies held 
for general sale, 27 literature, 28 a farm, where a 
substantial percentage of the produce thereof was 
sold to the public for the purpose of raising mon¬ 
ey, 29 property owned by an official church publishing 
agent, 30 lots held merely for future sale, 31 a pa¬ 
vilion, 32 and a store. 88 

§ 292. Cemeteries and Cemetery Associations 

a. In general 

b. Ownership of property 

c. Use of property 

d. Particular kinds of property 

a. In General 

Under various constitutional and statutory provi¬ 
sions cemeteries and cemetery associations have been 
granted exemption from taxation. 

The exemption of cemeteries and cemetery as¬ 
sociations ordinarily rests on constitutional or statu¬ 
tory provisions dealing expressly with such prop- 


property exempt from taxation under 
statute, depends on language of ben¬ 
eficiary’s charter or articles of asso¬ 
ciation, constitution and by-laws, ob¬ 
jects which it serves, and method of 
its administration —Assessors of 
Boston v. Lamson, 55 N E 2d 215, 316 
Mass. 166, 154 A.L R. 886 

17. Conn —Hartford First Ecclesias¬ 
tical Soc. v. Hartford, 38 Conn 274 

18. Pa —Presbyterian Church v 
Montgomery County, 3 Grant 245 

19. Ill.—Tates v. Board of Review 
of Will County, 144 NE. 1. 312 Ill 
367. 

61 C.J. p 489 note 23. 

120. Ky—Commonwealth v. First 
Christian Church of Louisville, 183 
S.W. 943, 169 Ky. 410, Ann Cas 
1918B 525. overruled 186 S.W. 880, 
171 Ky. 62. 

61 C.J. p 489 note 25. 

81. N.T.—Christian Camps v. Vil¬ 
lage of Speculator. 88 N.Y.S 2d 377, 
275 App.Div. 868, appeal denied 91 
N.Y.S.2d 517, 275 App.Div. 1004. 

Water and eleotrio systems of oamp 
meeting association 

N.H.—Hedding Camp Meeting Ass’n 
v. Epplng, 189 A. 847, 88 N.H. 321. 
Wsarmhouse occupied by caretaker of 
religions oamp meeting assoolatlon 
N.H.—Hedding Camp Meeting Ass’n 
v. Epplng, supra. 

£8. Ill.*—People v. Catholic Bishop 
of Chicago, 143 N.E. 520, 311 Ill. 
11 . 

61 C J. p 489 note 26. 

£3. Neb.—In re House of Good Shep¬ 


herd of Omaha, 203 N.W. 632, 113 , 
Neb. 489. 

61 C.J. p 489 note 27. 

34. N.J.—Dawn Bible Students Ass’n 
v. Borough of East Rutherford, 65 
A.2d 532, 3 N.J Super 71, followed 
in 65 A 2d 534, 3 N J Super. 126. 

25. Md—Baltimore County Appeal 
Tax Court v. St. Peter’s Academy, 
50 Md. 321. 

61 C J. p 489 note 28. 

26. Ill —People v Watseka Camp- 
Meeting Ass’n, 43 NE. 716, 160 Ill. 
576. 

61 C J. p 489 note 29 

27. NH.—Alton Bay Campmeeting 
Assoc, v. Alton, 45 A. 95, 69 N H 
311. 

61 C J. p 489 note 30. 

28. Cal —Watchtower Bible & Tract 
Soc v. Los Angeles County, 182 P 
2d 178, 30 Cal 2d 426, certiorari de¬ 
nied 68 SCt. 112, 332 U.S. 811, 92 
LEd 389. 

29. N Y —People ex rel. Watchtow¬ 
er Bible & Tract Soc. v. Mastin, 80 
NTS 2d 323, 191 Misc. 899. 

Product as compensation to em¬ 
ployees 

(1) Farms owned by religious cor¬ 
poration were not exempt from taxa¬ 
tion because part of food raised on 
farm was given to employees as part 
compensation for their work.—Peo¬ 
ple ex rel Watchtower Bible & Tract 
Soc. v. Mastin, supra. 

(2) Evidence held not to show that 
employees of religious corporation on 
whose farm, claimed to be exempt 
from taxation, food was raised la 

597 


part for employees who operated ma¬ 
chinery in publishing house and man¬ 
aged and worked farm, were minis¬ 
ters where they were not ordained 
and did religious work in spare time. 
—People ex rel Watchtower Bible St 
Tract Soc. v. Mastin, supra. 

30. Ohio—Otterbein Press v. Evatt, 
12 Ohio Supp. 15. 

Review of assessment 

The tax commissioner’s denial of 
application for review and redeter¬ 
mination of his tax assessments on 
tangible personal property of corpo¬ 
ration constituting official church 
publishing agent, as specifically au¬ 
thorized by statute, on consideration 
of corporation’s admitted failure to 
file tax returns of such property, and 
court decision that it was not used 
for purpose entitling it to exemption 
from taxation, were not erroneous or 
illegal as applying retroactively pro¬ 
visions of another statute for correc¬ 
tion of county auditor's tax-exempt 
list by striking therefrom property 
which has lost right of exemption.— 
Otterbein Press v. Evatt, supra. 

31. Miss.—Central Methodist Church 
v. City of Meridian, 89 So. 650. 126 
Miss. 780. 

32. Conn —Connecticut Spiritualist 
Camp-Meeting Assoc. ▼. East 
Lyme, 5 A. 849, 54 Conn. 152. 

61 C.J. p 490 note 82. 

33. Mass —Proprietors of South 
Congregational Meeting House In 
Lowell v. City of Lowell* 1 Mete. 
638. 

61 C.J. p 490 note 82. 
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crtyi which should be liberally construed.* 4 Some 
provisions have for their purpdse the exemption 
from taxation of cemetery companies bona fide 
formed for public purposes, Which neither directly 
nor indirectly involve a profit to the organizer or 
organizers thereof. 36 Generally, the exemption em¬ 
braces all property within th$ cemetery limits which 
is essential to the use and enjoyment of the land 
for cemetery purposes. 86 While constitutional pro¬ 
visions authorizing legislative exemption of prop¬ 
erty of charitable, institutions have been held rbroad 
enough to warrant legislative exemption of ceme¬ 
teries, 37 it has also been held that property of ceme¬ 
tery associations falling beyond the scope of ex¬ 
press statutory provision for exemption of burial or 
cemetery property is not entitled to exemption un¬ 
der other statutory provisions exempting generally 
the property of charitable and benevolent institu¬ 
tions. 33 

“Cemeteries,” as used in the tax exemption laws, 
has been held to include all kinds of places for 
interment of the dead. 39 


“Dividends* as used in the tax laws denying ex¬ 
emption to cemetery property from which dividends 
are derived, means a distributive share arising from 
some joint venture or a proportionate amount aris¬ 
ing from a bankrupt or other estate. 40 

“Graveyard” as the word is used in tax exemption 
laws, has been defined as a place for the burial 
of the dead. 41 

“Profit” as used in tax laws precluding exemp¬ 
tion of cemetery property from which “profits” are 
derived, is broader in meaning than “dividends,” 42 
and covers any sort of advantage, advance, or 
gain 43 

b. Ownership of Property 

The question whether mere use at a Cemetery la 
sufficient, or whether ownership by an association or cor¬ 
poration is required, depends on the terms of the statute 
under which exemption is claimed. 

Where the exemption law predicates exemption 
solely on the use or character of property as a 
cemetery, property falling within such statutory 


34. Mich—In re Gundry, 292 NW 
709, 294 Mich 221 

Cons traction as whole 

Tax exemption provisions of act 
authorizing incorporation of rural 
cemetery associations must be con¬ 
strued together as presenting consist¬ 
ent legislative scheme—West Ridgc- 
lawn Cemetery v. City of Clifton, 160 
A. 534, 109 N.J.Law 146. 

Purchasers of crypts In mausoleum 
did not become on “association of 
individuals" within statute exempt¬ 
ing from taxation income of reli¬ 
gious, scientific, educational, benevo¬ 
lent, or other corporations or associ¬ 
ations of individuals not organized 
or conducted for pecuniary profit, 
and, hence, gains from sale of securi¬ 
ties and interest from investments 
accumulated by trustee were taxable 
—First Wisconsin Trust Co v. Wis¬ 
consin Tax Commission, 298 N.W. 
595, 238 Wis 1D9 
Exemption by charter 
Provisions of charter of cemetery 
company providing that all lots sold 
for burial purposes “shall be free 
from taxation" are as much a part 
of the contract which the charter 
constitutes as any other provision, 
and all personal estate is exempt, not 
only when used for burial purposes 
but also when employed for general 
Uses of lot holders or subservient to 
burial uses —People v. Rosehill Cem-, 
etery Co* 21 N.B 2d 766. 371 lit. 510. 

35. Md —Oak Lawn Cemetery of 
Baltimore County v Baltimore 

{ County Cgnt'rs, 198 A. 600, 174 Md. 
280 , 11544 * 8 . 147 $.. 

Intent of exemption 
The exemptions from taxation of 


property devoted to cemetery pur¬ 
poses was intended to facilitate the 
proper operation of cemeteries be¬ 
cause the proper disposition of hu¬ 
man remains is a matter charged 
with the public welfare and public 
health —Ewing Cemetery Ass'n v. 
Township of Ewing, 20 A 2d 607. 126 
N J Law 610. 

Compensation of officers and em¬ 
ployees 

Fact that cemetery corporation 
paid a reasonable compensation to 
its president, treasurer, and em¬ 
ployees for services actually rendered 
did not preclude corporation from 
securing exemption from state and 
county taxation, and a cemetery com¬ 
pany which had no capital stock, paid 
no commissions or bonuses to any 
officer, director or employee, was not 
operated for profit, used all funds re¬ 
ceived over and above expenses for 
maintenance and perpetual care of 
cemetery, and which paid no com¬ 
pensation to trustees or directors was 
entitled to exemption from state and 
county taxation.—Oak Lawn Ceme¬ 
tery of Baltimore County v. Balti¬ 
more County Com’rs, 198 A 600, 174 
Md. 280, 115 A.L.H. 1478. 

35. Md —Oak Lawn Cemetery of 
Baltimore County v. Baltimore 
County Com'ra, supra. 

37. Tenn—Forest Hill Cemetery Co. 
v. Creath, 1$7 S.W. 412, 127 Tenn. 
686 . 

38. Mass —Town of Milford v. Com¬ 
missioners of Worcester County, 
100 NE. 60,' 213 Mass. 162. 

61 C.J. p 490 note 37., ! 

35. W.Va —Mountain View Came* I 
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tery Co v. Massey, 155 SE 547, 
109 W Va 473. 

61 C J p 490 note 40. 

Under constitution providing that 
the property, real and personal of 
the state, counties, and other munici¬ 
pal corporations and cemeteries, shall 
be exempt from taxation, the ex¬ 
emption intended is to cemeteries as 
such, the word "cemeteries" being 
used independently of the balance of 
the sentence and the other words not 
being applicable to It—National 
Cemetery Ass'n of Missouri v. Ben¬ 
son, 129 S W.2d 842, 344 Mo. 784, 122 
ALR. 893. 

40. Iowa—Slmcoke v. Sayre, 126 N. 
W. 816, 148 Iowa 132. 

41. Kan—Gray v. Craig, 172 P. 1004, 
103 Kan. 100 

61 C.J. p 490 note 44. 

42. Iowa—Simeoke v. Sayre, 126 N. 
W 816, 148 Iowa 132. 

Net profit 

The word “profit," as used in con¬ 
stitutional provision with respect to 
taxation of cemetery property, does 
not mean financial benefit that ac¬ 
crues to a cemetery association 
through the sale of burial space at a 
price In excess of Its costs where 
such gain is used for the upkeep of 
the cemetery property, but means ne^ 
earnings, the benefits of which ac¬ 
crue directly or Indirectly to the 
stockholders or members of the as¬ 
sociation —San Gabriel Cemetery 
Ass'n v. Los Angeles County, 122 P* 
2d 330, 49 Cal.App.2d 624. 

43. Iowa.—Slmcoke v. Sayre, 126 N* 
W. 816, 817, 148 Iowa 132. 

01 C.J. p 490 note 47. 
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description is exempt irrespective of ownership. 44 
Wherfc, however, the exemption law predicates ex¬ 
emption on ownership by a cemetery association or 
corporation, property owned by others will be 
denied exemption. 45 

c. Use of Property 

(1) In general 

(2) Use for other purposes 

(3) Profitable use 

(1) In General 

Exemption from taxation fiat been held to extend 
to property actually in use ae a cemetery, or Intended tD 
be to used, provided some measures have been taken to 
prepare it for use. 

An exemption of cemeteries from taxation will 
apply to land acquired and set apart for burial pur- 
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poses and either actually in ttse therefor or in¬ 
tended so to be used, 46 provided, in the latter case, 
some active measures have been taken to prepare 
the ground for use as a cemetery, 47 but will not ap¬ 
ply to lands not used or reasonably intended for the 
specified purposes. 46 The fact thkt a church of a 
particular denomination allows bufial of persons not 
of its faith in a small portion of its cemetery does 
not affect the exemption of its cemetery lands. 49 

Indefinite future use . While exemption has been 
denied with respect to land purchased by the owners 
of a cemetery with the intention of employing it for 
such purpose at some indefinite future time, 50 this 
does not mean that only such land is exempt as is 
actually occupied by burial plots and graves, 51 and 
land intended for early future use has been held 
exempt. 52 


Cal —Cypress Lawn Cemetery 
Ass’n ▼. City and County of San 
Francisco. 295 P 813. 211 Cal. 387 
41 C.J. p 490 note 48. 

- 45 . Mich—Petition of Gundry, 53 
N.W 2d 586, 333 Mich 700. 

61 C J p 490 note 49 

46 . Cal.—Laurel Hill Cemetery 
Ass’n v. City and County of San 
Francisco, 184 P 2d 160, 81 Cal 
App 2d 371. 

Mich—Petition of Gundry. 53 NW 
2d 686, 333 Mich 700 
N J —Township of Saddle River v 
Slavonian Catholic Church of the 
Assumption of Passaic, 24 A.2d 398, 
20 N.J Misc. 92. 

N.Y.—People ex rel Woodlawn Cem¬ 
etery v. Chambers, 91 N Y S.2d 774 
N.C.—Raleigh Cemetery Ass’n v. City 
of Raleigh, 70 S.E 2d 506, 235 N C 
609. 

-Ohio —Evergreen Memorial Park 
Ass'n v. Evatt. 46 N E 2d 286, 141 
Ohio St. 1 

Pa.—Laureldale Cemetery Ass’n v. 
Matthews. 55 PaDist & Co 189, 37 
Berks Co. 121, reversed on other 
grounds 47 A.2d 277, 354 Pa 239. 
S.I>. —C. A, Wagner Const Co v City 
of Sioux Falls, 27 N.W 2d 916, 71 
SD. 687. 

61 C.J. p 490 note 60. 

The legislative intent and purpose 
expressed in statute exempting cer¬ 
tain property of cemetery corpora¬ 
tions from taxation and statute ex¬ 
empting all lands used exclusively as 
burial grounds from taxation are of 
like import.—Petition of Gundry, 53 
N.W.2d 686, 333 Mich. 700 
Inclosed, property 

(1) Park dedicated as cemetery 
and inclosed with fence on three sides 
and with hedges and small trees on 
fourth was ’'inclosed" within statute 
exempting such property from taxa¬ 
tion.—White Chapel Memorial Ass’n 
V. Willson, 244 N.W. 460, 260 Mich. 
231. 


(2) Land of rural cemetery corpo¬ 
ration originally inclosed by barriers 
which had fallen into disrepair but 
which was sufficiently identified and 
still within the purpose for which it 
was dedicated was sufficiently "in¬ 
closed and set apart for cemetery 
purposes’’ within the statute to be ex¬ 
empt from taxation—In re Gundry, 
292 N.W 709, 294 Mich 221. 
Limitation on amount of land 

A cemetery association may ac¬ 
quire and hold not exceeding six hun¬ 
dred forty acres of land, and, if such 
land is held exclusively for burial 
purposes and in no way with a view 
to profit, it is exempt from taxation, 
even though such land or a portion 
thereof may not be in actual use as 
burial ground.—Evergreen Memorial 
Parks Ass’n v. Evatt, 46 N E.2d 286, 
141 Ohio St. 1. 

Bight of rural oemstery associa¬ 
tion to claim tax exemption is basic¬ 
ally dependent on whether realty has, 
in bona fide manner, been actually 
set apart and used for burial purpos¬ 
es —West Ridgelawn Cemetery v 
City of Clifton, 1G0 A. 634, 109 NJ. 
Law 146. 

47. Mo—National Cemetery Ass’n of 
Missouri v Benson, 129 3 W 2d 842, 
344 Mo 784, 122 AL.Il 893. 

61 C.J. p 491 note 51. 

48 . Ark—Burbridge v. Smyrna Bap¬ 
tist Church, 209 S.W.2d 685, 212 
Ark. 924. 

Ill.—Glen Oak Cemetery Co. v. Board 
of Appeals of Cook County, 192 N. 
E 673, 358 Ill. 48. 

N.J —Consistory of Congregation of 
P&ramus v Township of Ridge¬ 
wood, 25 A.2d 199, 20 NJMisc 
125—Township of Saddle River ,v 
Slavonian Catholic Church of the 
Assumption of Passaic, 24 A 2d 398, 
20 N.J Mlsc 92. 

N.Y.—Manchik v. Pinelawn Ceme- 
I tery, 24 N.Y.S 2d 366, 264 App Div. 
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730, affirmed 63 N E 2d 576, 291 N. 
Y 816. 

61 C J. p 491 note 53. 

Where only part of tract of land 
was subdivided into burial lots and 

there was nothing to prevent owner 
from selling unplatted part to oth¬ 
ers than those buying burial lots, the 
unplatted land was not exempt from 
taxation as property belonging to a 
“cemetery ”—National Cemetery 

Ass’n of Missouri v. Benson, 129 S 
W 2d 842, 344 Mo 784, 122 A.L.R. 893 

49. N Y —St Stanislaus Church Soc. 
v. Erie County, 275 N.Y.S. 84, 153 
Misc 511. 

50. Minn —State v. Ritschel, 20 N 
W 2d 673, 220 Minn. 578, 168 A LR. 
274 

61 C J p 491 note 53. 

An intention on part of cemetery 
association to use its land in future 
for burial of the dead affords no ba¬ 
sis for exemption of the land from 
taxation as a public burying ground, 
and it Is Immaterial that present use 
of the land for burial is prevented by 
city ordinances, since the land is not 
exempt as land of a cemetery asso¬ 
ciation unless it is actually and pres¬ 
ently used for burial of the dead, so 
that land platted, dedicated, and held 
for future use for burial purposes 
but used presently for agricultural 
purposes is not exempt from taxation 
as a "public burying ground.*'—State 
v. Ritschel, supra. 

51. Minn.—State v. Lakewood Ceme¬ 
tery Assoc., 101 N.W. 161, 93 Minn. 
19L 

N.Y.—People v. Stillwell, 83 N.E. 56, 
190 N.Y. 284. 

52. Mich.—Petition of Gundry, 63 N 
W.2d 586, 333 Mich. 700. 

NY.—St Stanislaus Church Soc. v 
Erie County, 275 N.YS. 84, 153 
I Misc. 511. 
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Pott u$e. Property used for interment of the 
dead of past years and preserved as a cemetery is 
exempt, despite cessation of use for burial of per¬ 
sons dying thereafter, 5 * and despite failure to main¬ 
tain it in good order; 54 but land directly and pri¬ 
marily used for subdivision into residential lots, 
after removal of bodies buried therein and entry 
of a court decree that the land was no longer 
dedicated as a cemetery, is not exempt 55 

(2) Use for Other Purposes 

Land used for other than burial purposes Is not 
exempt. 

Only as much of land owned as is used or in¬ 
tended for burial purposes is exempt, and not other 
portions which are used for entirely different pur¬ 
poses, 55 although incidental use for other purposes 
will not preclude exemption. 57 Under constitutional 


provisions exempting from taxation property used 
or held exclusively for the care, maintenance, or 
upkeep of cemetery grounds, use of the income of 
property for such care and maintenance does not 
show use of the property itself therefor so as to 
warrant exemption. 58 

(3) Profitable Use 

Under the terms of soma exemption provisions, ceme¬ 
tery property used for profit Is not exempt from taxation. 

In the absence of a provision of statute or con¬ 
stitution to the contrary, a commercially owned and 
operated cemetery may be tax exempt. 59 Where, 
however, the statute or constitution expressly or 
impliedly precludes exemption of cemetery property 
used for profit, exemption will be denied to property 
so employed, 60 despite application of profits to main¬ 
tenance of the cemetery, 51 and a cemetery conducted 


X>aad necessary for cemetery purpos¬ 
es 

Church society’s purchases of land 
on opposite side of road from its 
cemetery was held necessary for its 
cemetery purposes, so as to extend 
exemption from taxation to such 
land, where only scattered graves re¬ 
mained in original cemetery, road 
was used almost exclusively for cem¬ 
etery purposes, and population and 
number of church communicants, in 
adjacent territory, were rapidly 
growing—St. Stanislaus Church Soc 
v Brie County, supra. 

53. Ark — Corpus Juris quoted la 
Ponder v. Richardson, 210 S.W.2d 
316, 317, 213 Ark. 238. 

N.T —In re Board of Transportation, 
286 NTS 639 
61 C.J. p 491 note 66 . 

54. Ark.— Corpus Juris quoted in 
Ponder v. Richardson, 210 S.W 2d 
316, 317 v 213 Ark. 238. 

55. Cal.—Laurel Hill Cemetery 
Ass’n v. City and County of San 
Francisco, 184 F.2d 160, 81 CaL 
App.2d 371. 

56. Miss.—Evans v. City of Jack- 
son, 28 So 2d 249, 201 Miss. 14. 

N J —Ewing Cemetery Ass'n v. 
Township of Ewing, 20 A 2d 607, 
126 NJ.Law 610 
61 C.J. p 491 note 67. 

57. Mich.—In re Gundry, 292 N.W. 
709, 294 Mich. 221. 

61 C.J. p 491 note 58. 

Servioe yard 

( 1 ) Where land used by cemetery 
corporation as a service yard was ac¬ 
quired before enactment of statute 
providing that no portion of addi¬ 
tional realty acquired by cemetery 
corporation for the purpose of con¬ 
venient transaction of Its business 
shall be qsed for the purposes of a 
cemetery, the possibility of corpora¬ 
tion’s right to use such land for 


actual Interment purposes could not 
be completely disregarded in deter¬ 
mining whether such land was sub¬ 
ject to taxation.—People ex rel. 
Woodlawn Cemetery v. Chambers, 91 
N.Y.S.2d 774. 

(2) Land, which was owned by 
cemetery corporation, whose officers, 
employees, etc., received no profit 
from the cemetery, and used as a 
service yard for storage of tools, 
machinery, and equipment and ac¬ 
commodation of workmen, was ex¬ 
empt from taxation as land actually 
used and occupied for “cemetery pur¬ 
poses,” since such use of service 
yard was necessary and Incidental 
to proper maintenance of the ceme¬ 
tery, and payment of taxes by ceme¬ 
tery corporation for many years on 
such land did not constitute a prac¬ 
tical construction of exemption stat¬ 
ute by the parties in favor of taxa¬ 
tion.—People ex rel. Woodlawn Cem¬ 
etery v. Chambers, supra. 

58. Cal.—Cypress Lawn Cemetery 
Ass’n v. City and County of San 
Francisco, 296 P. 813, 211 Cal. 387. 

59. Minn —State v. Crystal Lake 
Cemetery Ass’n, 193 N.W. 170, 165 
Minn. 187. 

61 C.J. p 491 note 6 L 
Charter provisions 

Where a cemetery company was 
chartered and owned its franchise 
for the single purpose of conducting 
a cemetery for burial purposes, its 
shares were not subject to capital 
stock tax, notwithstanding it made 
profits and accumulated funds, and 
returned money to its shareholders 
in the form of dividends.—People v. 
Rosehill Cemetery Co., 21 N.E.2d 766, 
371 Ill. 610. 

00 . jCity of Clifton v. State 

Board of Tax Appeals, 55 A.2d 58, 
186 N.J.Law 213—City of Clifton 
v. State Board of Tax Appeals, 44 
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A 2d 102, 133 NJ.Law 379—Wait 
Ridgelawn Cemetery v. State Board 
of Tax Appeals, 11 A.2d 693, 124 
N.J Law 284, affirmed 15 A.2d 595, 
125 N J Law 274. 

Ohio—Sunset Memorial Park Ass’n 
v. Evatt, 61 N.E 2d 207, 145 Ohio 
St. 194—Crown Hill Cemetery 

Ass’n v. Evatt, 55 N.E 2d 660, 143 
Ohio St 399. 

Pa —Woodlawn Ass'n v. Board of As¬ 
sessment. Com PL, 100 Pittsb.Leg. 
J 434. 

61 C J. p 491 note 62. 

XK>ts held for profit 

( 1 ) Where nonprofit cemetery cor^ 
poration acquired land of cemetery 
corporation for profit and transferred 
to stockholders in profit corporation 
about three thousand lots, accord¬ 
ing to amount of stock held, with 
privilege of selling lots for what¬ 
ever price stockholders might obtain 
therefor, the lots so held by former 
stockholders were not held exclu¬ 
sively for burial purposes, but were 
held with a view to profit or, at 
least, to secure back the original in¬ 
vestment, hence, cemetery associ¬ 
ation’s land was not exempt from 
taxation.—Sunset Memorial Park 
Ass’n v. Evatt, 61 N.E.2d 207, 145 
Ohio St. 194. 

(2) In determining whether ceme¬ 
tery property was exempt from tax¬ 
ation notwithstanding some of lots 
therein had been purchased and were 
being held for speculation, fact that 
purchasers secured no title to land, 
but merely a license or privilege 
therein to bury human remains, was 
not controlling—Crown Hill Ceme¬ 
tery Ass’n v. Evatt, 65 N.E.2d 660, 
143 Ohio St. 399. 

81. Cal.—Cypress Lawn Cemetery 
Ass’n v. City and County of San 
Francisco, 295 P. 813, 211 CaL 887 . 
61 C.J. p 491 note 63. 
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as a mere source of private or corporate profit will 
be denied exemption. 62 The mere fact that the lots 
in a cemetery are sold for purposes of interment 
does not necessarily show a profitable use, 63 and 
receipt of incidental revenue from property held for 
early use as burial ground has been held insufficient 
to preclude exemption. 64 A charge for the use of 
a crematory has been held not an operation for 
profit. 65 

d. Particular Kinds of Property 

Under the term# of particular exemption provisions 
various property other than cemetery lands has been held 
exempt or not exempt from taxation. 

The exemption accorded to cemetery lands may 
extend to all property used or held exclusively for 


the burial of the dead or for the care, maintenance, 
or upkeep of such property, 66 and ordinarily applies 
to a columbarium, 67 a crematory, 66 a mausoleum, 69 
or unsold lots, crypts, or niches, 70 and covers 
permanent improvements placed on the land and 
necessary to its use as a burying ground. 71 It may 
include personal property, 72 although it has been 
held that it will not include personal property, 73 
such as horses, hearses, carriages, tools, and other 
articles used for burial or about cemeteries, 74 capi¬ 
tal stock 75 and franchises 76 of a cemetery corpora¬ 
tion, or funds, investments, or securities owned by 
the cemetery association, 77 although other authority 
has granted exemption to funds of a cemetery as¬ 
sociation used indirectly for burial purposes, 76 or to 


62 . Ta—Appeal of Ivy Hill Ceme¬ 
tery Co.. 183 A. 84, 120 Pa.Super. 
340. 

61 C J. p 491 note 64. 

Where company which was regis¬ 
tered owner of nonprofit cemetery 
permitted private company to con¬ 
struct mausoleum on grounds and 
sell crypts therein for profit, ceme¬ 
tery company could not claim ex¬ 
emption for mausoleum notwith¬ 
standing It received none of profits. 
—Appeal of Ivy Hill Cemetery Co, 
supra 

63. Ga.—Georgia Mausoleum Co. v. 
City of Dublin, 95 S E. 233, 147 Ga. 
652. 

61 C.J. p 491 note 65. 

Sale for mors than oost 

Where cemetery association sold 
lots or graves for more than their 
coBt but the price included expenses 
incident to making the place salable, 
and no part of the operating surplus 
of the association was distributed 
to stockholders or members of asso¬ 
ciation, but was used to buy more 
land, for employment of salesmen 
and good will representatives, for 
advertising purposes and for upkeep 
of cemetery, the lots sold at a price 
in excess of their cost were not sold 
at a “profit” within constitutional 
provision with respect to taxation of 
cemetery property.—San Gabriel 
Cemetery Ass'n v. Los Angeles Coun¬ 
ty, 122 P.2d 330, 49 Cal.App.2d 624. 

64 . N.Y.—-People v. Stillwell, 83 N 
E. 66 , 190 N.Y. 284. 

61 C J. p 492 note 66 . 

65 . N.J.—Ewing Cemetery Ass’n v. 
Township of Ewing, 20 A 2d 607, 
126 N.J.Law 610. 

66 . Cal. — Pomona Cemetery Ass’n v. 
Board of Sup'rs of Los Angeles 
County. 122 P.2d 827, 49 Cal.App 
2 d 626. 

DUrilaotloa between assessment on 
physical pr op ert y and oa Interment 
rights is not important in determin¬ 
ing claim of exemption under consti¬ 


tutional provision that property used 
exclusively for burial of human dead, 
except as used or held for profit, 
shall be free from taxation—Pomona 
Cemetery Ass’n v Board of Sup’rs 
of Los Angeles County, supra. 

Beal, personal, or mixed 

Under constitutional provision that 
“all property’’ used or held exclu¬ 
sively for the burial of the human 
dead or for the care, maintenance, or 
upkeep of such property, except as 
used or held for profit, shall be free 
from taxation, it is immaterial 
whether the property is real, per¬ 
sonal, or mixed in character, since 
the provision refers to that property 
exclusively used or held for perma¬ 
nent deposit of the human dead or 
for the care, maintenance, or upkeep 
of such property.—Pomona Ceme¬ 
tery Ass’n v. Board of Sup’rs of Los 
Angeles County, supra. 

67. Wash.—Washelli Cemetery Ass’n 
v. King County, 292 P. 101, 158 
Wash 599. 

61 C.J. p 492 note 68 . 

68 . N.J.—Ewing Cemetery Ass’n v. 
Township of Ewing, 20 A.2d 607, 
126 N.J Law 610. 

69. Kan —Gray v. Craig, 172 P. 1004, 
103 Kan. 100. 

61 C.J. p 492 note 69. 

i 

70. Cal.—Pomona Cemetery Ass’n v 
Board of Sup'rs of Los Angeles 
County, 122 P 2d 327, 49 Cal.App. 
2 d 626. 

Constitutional provisions 

(1) Under constitutional provision 
exempting from taxation all property 
used or held exclusively for burial, 
the word “exclusively” does not re¬ 
fer to persons using or holding rights 
of interment as against contention 
that no plot or niche is used exclu¬ 
sively for burial until it has been 
transferred to a person who devotes 
it to that purpose.—Pomona Ceme¬ 
tery Ass’n v. Board of Sup’rs of Los 
Angeles County, supra. 
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(2) In constitutional provision ex¬ 
empting from taxation all property 
used or held exclusively for burial, 
the word “used” may refer to the 
property employed as a burial place 
for the human dead whereas “held’’ 
refers to property that has been pre¬ 
pared, made available, maintained, or 
offered for sale for burial purposes 
—Pomona Cemetery Ass'n v. Board of 
Sup'rs of Los Angeles County, supra. 

71. Pa.—Appeal of Braddock Cath¬ 
olic Cemetery Co., 59 Pa.Dlst. & Co 
408 

61 C.J. p 492 note 70. 

72. Cal —Pomona Cemetery Ass’n v 
Board of Sup’rs of Los Angeles 
County, 122 P.2d 327, 49 Cal.App 
2d 626. 

73. Mo—State v. Casey, 109 S.W. 1 , 
210 Mo 235. 

61 C.J. p 492 note 71. 

74. N.J —Bosedale Cemetery Assoc, 
v. Linden Tp., 63 A. 904, 73 N.J. 
Law 421. 

75. Ill.—People v. Elmwood Ceme¬ 
tery Co, 148 N.H. 273, 274, 817 Ill. 
547. 

61 C.J. p 492 note 73. 

76. Ill —Oak Ridge Cemetery Cor¬ 
poration v. Tax Commission, 132 
NE. 553, 299 Ill 430. 

77. Va.—Commonwealth v. Trustees 
Evergreen Burial Park, 10 S.E.2d 
495, 176 Va. 9. 

61 C J. p 492 note 75. 

Company operated for profit 
A cemetery and an endowment fund 
held for its care are not exempt from 
taxation, if the company which oper¬ 
ates the cemetery derives a profit 
from such operation; and such a 
cemetery company cannot set apart a 
portion of its funds to be used for 
its own benefit and thereby escape 
taxation, even though the fund set 
aside is described as a trust — Com¬ 
monwealth v. Trustees Evergreen 
Burial Park, supra. 

78. Ind.—Greenbush Cemetery Ass’s 
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an improvement fund regarded for tax exemption 
purposes as part of the realty. 79 , 

t 

§ 293. Chambers of Commerce and Similar 
Organizations 

Chambers of commerce and similar organizations 
have been held not exempt' Under the terms of some 
exemption provisions. 

Although a Chamber of commerce is not a corpo¬ 
ration ' organised tfor profit, its primary purpose is 
promotion of business, 80 and accordingly it has 
been denied exemption as a charitable, 81 educa¬ 
tional, 82 or scientific 82 institution. A statute ex¬ 
empting the real property of a board of trade from 
taxation as long as it was occupied by it for the pur¬ 
poses for which it was organized does not exempt 
property rented by the board to third persons. 84 


§ 294* College Fr*t«r$utiesr and Sororities 

College fraternities and sororltM* may b# axsmpt 
froo) taxation undsr statute* expressly relating to Qre'k 
letter fraternities, or fraternal orders or aocletles gen¬ 
erally, or literary halfi dr dorffittorlea, but generally tax 
exemptlona have not been granted to them except under 
express statutory authority. 

College fraternities and sororities may be exempt 
from taxation under statutes expressly relating to 
Greek letter fraternities, 85 or under statutes ex¬ 
empting property of fraternal orders or societies 
generally, 86 or under statutes exempting a building 
used by a college as a literary hall or dormitory. 87 
Since the dominant purpose of a college fraternity 
is generally domestic or residential, 88 under the 
great weight of authority tax exemptions have not 
been granted to college Greek letter fraternities ex¬ 
cept under express statutory authority. 89 

A fraternity or sorority will ordinarily be denied 


v Van Natta, 94 NE. 899, 49 Ind. 
App 192 

61 C J p 429 note 76. 

79, Tenn —Forest Hill Cemetery Co. 
v. Creath, 167 S.W. 412, 127 Tenn 
686 . 

8a Tenn —Memphis Chamber of 
Commerce v City of Memphis, 232 
S W. 73. 144 Tenn. 291. 

81. Mass.—Boston Chamber of Com¬ 
merce v. Assessors of Boston, 64 
N.E.2d 199, 316 Mass 712, 162 A.L 
R. 174 

NY—People ex rel. Chamber of 
Commerce of State of N. Y, v. 
Mills, 66 NYS.2d 231, 188 Mlsc. 
693, affirmed 71 N.Y.S 2d 896, 272 
AppDlv. 804, reargument and ap¬ 
peal denied 73 N.Y.S 2d 839, 272 
App.Div 997. 

Tenn.—Memphis Chamber of Com¬ 
merce v. City of Memphis, supra. 

83. Tenn.—Memphis Chamber of 
Commerce v. City of Memphis, su¬ 
pra. 

83. Tenn.—Memphis Chamber of 
Commerce v. City of Memphis, su¬ 
pra. 

84. Ky.—Louisville v. Louisville 
Board of Trade, 14 S.W. 408, 90 
Ky. 409, 12 Ky.L 397, 9 L.R.A. 629. 

61 C.J. p 493 note 82. 

85 . Ind—State v. Allen, 127 N.E. 
146, 189 Ind 369 

61 C.J. p 493 note 83. 

SO* Okl.—Beta Theta Pi Corporation 
v. Board of Com’rs of Cleveland 
County, 234 P. 364, 108 Okl. 78. 

Fraternal organisations generally see 
infra I 696. 

tnioourtltatloflAl exception relating 
to college fraternities 
Assuming the constitutionality 


of an amendment excluding college 
fraternities from the exemption, a 
college fraternity house and lot will 
not be exempt from taxation where 
a statute exempts property used for 
purposes of any fraternal organiza¬ 
tion or lodge and a subsequent 
amendment thereto provides that 
nothing therein contained should be 
construed to permit the exemption 
of property of college clubs, lodges, 
or fraternities.—Alumni Ass’n of Del¬ 
ta Chapter of Zeta Psl Fraternity of 
North America v. City qf New Bruns¬ 
wick, 11 A.2d 374, 18 NJ.Misc. 131. 

(2) However, since the provision 
of the amendment excluding college 
fraternities' from the exemption was 
unconstitutional, the property was 
exempt.—Alpha Rho Alumni Ass’n v. 
City of New Brunswick, 18 A.2d 68 , 
126 N.J.Law 233, followed in Alpha 
Psi Chapter House Ass’n v. City of 
New Brunswick, 18 A 2d 73, 126 N.J. 
Law 241, affirmed 21 A.2d 739, 127 
N.JLaw 230, followed in Rutgers 
Ass’n of Beta Theta Pi v. City of New 
Brunswick, 18 A 2d 73, 126 N.J Law 
241, affirmed 21 A.2d 732, 127 N.J. 
Law 234; followed in Gamma Upsi- 
lon Chapter of Kappa Sigma v. City 
of New Brunswick, 18 A 2d 73, 126 
N.J.Law 241, affirmed 21 A.2d 789, 
127* NJ.Law 232; followed in Nu 
Beta of Phi Gamma Delta v. City of 
New Brunswick, 18 A.2d 73, 126 N.J. 
Law 241, affirmed 21 A 2d 724, 127 
N.J.Law 231; followed in Alumni 
Aao'n of Delta Chapter of Zeta Psi 
Fraternity of North America v. City 
of New Brunswick, 18 A 2d 73, 126 
NJ.Law 241, affirmed Alumni Ass’n 
of Delta Chapter of Zeta Psl v. City 
of New Bruns wick, 21 A 2d 737, 127 
N.J.Law 233, and affirmed Alpha Rho 
Alumni Ass'n v. City of New Bruns¬ 
wick, 21 A.2d 737, 127 N.J.Law 232— 
Alumni AM’n of Delta Chapter of 
Zeta Psl Fraternity y. City of New 
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Brunswick, 26 A.2d 556, 20 NJ.Aflsc. 
276. 

(3) With respect to assessments 
made after reenactment of the origi¬ 
nal statute and the unconstitutional 
amendment thereto by incorporation 
in a statutory revision superseding 
all preexisting general laws, exist¬ 
ence of grounds for tax exemption 
under the statute is a mixed question 
of law and fact, and the proper con¬ 
struction of the statute is a question 
of legislative intent, and the prop¬ 
erty of the fraternity is not exempt 
from taxation thereunder, since the 
statute, which must be viewed as an 
original enactment even though a 
combination of separate provisions of 
existing law, Is void in toto because 
of the invalidity of the proviso which 
is an integral part of the subsisting 
reenactment —Rutgers Chapter of 
Delta Upsilon Fraternity v. City of 
New Brunswick, 28 A.2d 759, 129 N, 
J.Law 238, affirmed 82 A 2d 364, 130 
N.J.Law 216. 

87. Kan.—Kappa Kappa Gamma 

House Ass’n v. Pearcy. 142 P. 294, 
92 Kan. 1020, 52 L.R A.N.S., 995. 

61 C.J. p 493 note 85. 

88 . Iowa.—Theta XI Bldg. Ass’n of 
Iowa City v. Board of Review of 
Iowa City, 251 N.W. 76, 217 Iowa 
1181. 

61 C.J. p 493 note 86 . 

89. Iowa.—Theta XI Bldg. Asa’n of 
Iowa City v. Board of Review of 
Iowa City, supra. 

N.M.— Albuquerque Alumnie Ass’n of 
Kappa Kappa Gamma Fraternity v. 
Tierney, 20 P.2d 267, 87 N.M. 166. 
Tenn.— Corpus Juris oited in city of 
Memphis v. Alpha Beta Welfare 
Ass’n, 126 S.W. 2 d 833, 836, 174 
Tenn. 440. 

61 CUT. P 493 notes 66-93. 
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exemption as a benevolent, 90 charitable, 91 educa¬ 
tional, 92 library, 93 literary, 94 religious, 96 or scien¬ 
tific 96 institution, and cannot secure exemption as 
a corporation organized for the moral and mental 
improvement of men. 97 

No blanket rule can be laid down and made ap¬ 
plicable to all fraternities. 93 Whether or not the 
property of a fraternity is exempt from taxation 
is dependent, as in all other cases, on the use made 
of the property. 99 Each case must be determined 
on its own facts, 1 and the property may be exempt 
as such if under the facts of the particular case it 
appears that it is used exclusively for educational 
purposes, 2 or for the promotion of educational, 
moral, charitable, and public welfare. 3 Under a 


statute providing for exemption of the real prop¬ 
erty of a corporation organized exclusively for ed¬ 
ucational purposes, and used exclusively for carry¬ 
ing out such purposes, fraternity houses owned by 
a college are not exempt. 4 

A corporation existing for the purpose of own¬ 
ing and operating a house for use as a residence by 
the members of a fraternity chapter can claim no 
credit for the purposes and activities of the chapter 
as a ground for exemption from taxation as a 
charitable or benevolent corporation, 6 and where it 
levies on the chapter annual charges equivalent to 
the amount of rent a corporation would have ex¬ 
acted, such corporation is neither a benevolent nor 
a charitable society entitled to exemption, 6 even 


90. Iowa.-—Theta XI Bldg Ass’n of 
Iowa City v Board of Review of 
Iowa City. 251 NW. 76, 217 Iowa 
1181. 

61 C J. p 498 note 87 
Benevolent institutions generally see 
supra S 282. 

91. Iowa.—Theta XI Bldg Ass’n of 
Iowa City v Board of Review of 
Iowa City, supra. 

61 C J. p 493 note 88 
Charitable institutions generally see 
supra 8 282. 

Sorority chartered as purely publio 
charity 

Where local chapter of sorority 
chartered as a purely public charity 
purchased a dwelling house for its 
members, and charged its resident 
members the same amount for board 
and room as was charged by the uni¬ 
versity at its dormitories, and in 
addition charged pledge fees, initia¬ 
tion fees, and monthly dues, the 
house was not exempt from taxa¬ 
tion on ground that it was an insti¬ 
tution of purely public charity —Mu 
Beta Chapter Chi Omega House Corp 
v. Davison, 14 S E 2d 744, 192 Ga. 
124. 

92. Kan—Alpha Tau Omega Fra¬ 
ternity of Lawrence v Board of 
Com'rs of Douglas County, 18 P.2d 
573, 136 Kan. 675. 

N.M.—Albuquerque Alumnae Ass’n 
of Kappa Kappa Gamma Fraterni¬ 
ty v. Tierney, 20 P 2d 267, 37 N.M 
156 

61 C.J. p 493 note 89. 

Educational institutions generally 
see supra |8 283-288. 

Culture afforded by sorority life held 
not educational 

N.M—Albuquerque Alumnae Ass’n of 
Kappa Kappa Gamma Fraternity v. 
Tierney, supra. 

Buoouragement of scholarship 

Question whether sorority chapter 
house is exempt from taxation as be¬ 
ing used for educational purpose is 
not controlled by fact that sorority 
was incorporated to encourage schol¬ 


arship.—Albuquerque Alumnae Ass'n 
of Kappa Kappa Gamma Fraternity 
v Tierney, supra. 

93. NY.—People v Lawler, 77 N.Y 
S 840, 74 App Div. 553, affirmed 71 
NE 1136, 179 NY 535 

Libraries see infra 8 298. 

94. Iowa.—Theta XI Bldg. Ass’n of 
Iowa City v Board of Review of 
Iowa City, 251 NW 76, 217 Iowa 
1181. 

Kan —Alpha Tau Omega Fraternity 
of Lawrence v Board of Com’rs of 
Douglas County, 18 P 2d 573, 136 
Kan 675 

61 C J. p 493 note 91 

Literary societies see infra 8 299 

95. Iowa—Theta XI Bldg. Ass’n of 
Iowa City v. Board of Review of 
Iowa City, 251 N.W. 76, 217 Iowa 
1181 

Religious institutions generally see 
supra 88 289-291 

98. Iowa—Theta XI Bldg. Ass’n of 
Iowa City v. Board of Review of 
Iowa City, supra 

Kan —Alpha Tau Omega Fraternity 
of Lawrence v Board of Com’rs of 
Douglas County, 18 P 2d 573, 136 
Kan 675 

61 C J. p 493 note 92 

Scientific societies see infra 8 299. 

97. N Y —People v Lawler, 77 N.Y. 
S. 840, 74 App Div. 553, affirmed 71 
NB 1136, 179 NY. 535 

98. Tenn.—City of Memphis v. Alpha 
Beta Welfare Ass'n, 126 S.W.2d 
323. 174 Tenn. 440. 

99. Tenn —City of Memphis v. Alpha 
Beta Welfare Ass’n, supra 

Devotion to ns# of fraternity 

Under statute exempting property 
used in the work and for the purpos¬ 
es of a fraternal organization, and 
not for profit, if property is used in 
such work and for such purpose and 
not for profit, it is exempt from tax¬ 
ation free from any requirement that 
the property be devoted to a use ben¬ 
eficial to the public generally.—Alum¬ 
ni Ass’n of Delta Chapter of Zeta Psl 
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Fraternity v. City of New Brunswick, 
26 A.2d 556, 20 N.J Misc. 275. 

Primary use as dormitory and board¬ 
ing house 

Sorority chapter house, primarily 
used as dormitory and boarding house 
for university students, was not used 
for educational purpose, and there¬ 
fore was not exempt from taxation.— 
Albuquerque Alumnae Ass’n of Kappa 
Kappa Gamma Fraternity v. Tierney, 
20 P.2d 267, 37 N.M. 166. 

1. Tenn.—City of Memphis v. Alpha 
Beta Welfare Ass’n. 126 S W.2d 323, 
174 Tenn. 440. 

2. Tenn—City of Memphis v. Alpha 
Beta Welfare Ass’n, supra. 
Property of welfare association, 

chartered to promote the welfare of 
medical students morally and scien¬ 
tifically by providing fraternity house 
for medical students at state uni¬ 
versity wherein students were housed 
together for the purpose of receiving 
medical, ethical, and cultural in¬ 
struction which they would not oth¬ 
erwise get, wae used exclusively for 
educational purposes under constitu¬ 
tional and statutory provisions ex¬ 
empting such property from taxa¬ 
tion —City of Memphis v. Alpha Beta 
Welfare Ass'n, supra. 

3. Okl—Phi Kappa Psi v. State, 53 
P 2d 1130, 175 Okl. 605, followed 
in Phi Delta Theta v. State, 53 P. 
2d 1129, 175 Okl 608, State v. Ok¬ 
lahoma Beta of Pi Beta Phi Soror¬ 
ity. 55 P.2d 133, 176 Okl. 186, and 
State v. Alumnae of Tau Beta 
Chapter of Chi Omega Fraternity, 
55 P 2d 134, 176 Okl, 186. 

4L N.Y —Cornell University v. 
Thorne, 67 N.Y.S.3d 6, 184 Misc. 
630. 

5. SD.—In re South Dakota Sigma 
Chapter House Ass'n for Refund of 
Taxes, 276 N.W, 258, 65 S.D. 559. 

6. S.D.—In re South Dakota Sigma 
Chapter House Ass’n for Refund of 
Taxes, supra. 
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though classified as such for purposes of incorpora¬ 
tion. 7 

§ 295. Fraternal and Beneficial Associations 

a. In general 

b. Express exemption 

c. Charitable or benevolent status 

d. Property exempt 

a. In General 

Fraternal organizations have been dehled tax ex¬ 
emption at religious or educational societies. 

Fraternal organizations have been denied ex¬ 
emption from taxation as religious societies 8 or as 
corporations organized exclusively for educational 
purposes in the restricted statutory sense of offer¬ 
ing systematic instruction and training for the 
young in preparation for the work of life 9 So a 
fraternal organization will be denied exemption 
under a statute relating to charitable and religious 
organizations where it was the apparent intention 
of the legislature to differentiate such organiza¬ 


tions from fraternal organizations and not to in¬ 
clude them within the statutory provisions for ex¬ 
emption. 10 

b. Express Exemption 

Fraternal associations may be exempt from taxation 
under statutes expressly providing therefor. 

Fraternal associations may be exempt from taxa¬ 
tion under statutes expressly providing therefor, 11 
which are strictly construed in favor of the taxing 
authorities. 12 Associations will be denied exemp¬ 
tion under such statutes where it appears that they 
are not fraternal, 13 or are not run on the lodge 
plan, 14 as where they are mere social clubs 15 or 
athletic clubs, 16 or where the town in which the 
property is situated does not vote for its exemp¬ 
tion, as required by a provision of the statute. 17 

Insurance organisations . Under the provisions 
of some statutes imposing taxes on insurance com¬ 
panies, exemption has been granted to insurance 
companies organized strictly for benevolent or 


7. S D.—In re South Dakota Sigma 
Chapter House Ass’n for Refund 
of Taxes, supra. 

8. Conn.—Masonic Bldg*. Ass’n of 
Stamford v. Town of Stamford, 174 
A. 301. 119 Conn. 53. 

Chambers of commerce see supra S 
293. 

Charitable and benevolent institu¬ 
tions generally see supra 3 282. 
College fraternities see supra fi 294. 
Educational institutions generally see 
supra 81 283-288. 

Homes and asylums maintained by 
fraternal organizations see infra | 
296. 

Hospitals see infra 8 297. 

Religious institutions generally see 
supra 88 289-291. 

Young men's Christian and similar 
associations see infra 8 303. 

Zn Nebraska 

(1) An early case supported the 
rule of the text.—Appeal of Scottish 
Rite Bldg. Co., 182 N.W. 574, 106 
Neb. 95, 17 A.L.R, 1020—61 C.J. P 493 
note 98. 

(t) This case has, however, been 
expressly overruled by a decision ex¬ 
empting a Masonic temple and lots on 
which it is situated as used exclu¬ 
sively for educational, religious, and 
charitable purposes.—Ancient and 
Accepted Scottish Rite of Freemason¬ 
ry v. Board of County Com'rs, 241 
N.W. 93* 100, 1 22 Neb. 686, 81 AL.R. 
1166. 

8* Conn.—Masonic Bldg. Ass'n of 
Stamford v. Town of Stamford, 174 
JL 801.119 Conn. 58. i 


10. N.J—Town of Dover v. Knights 
of Columbus Home Ass'n, 46 A. 2d 
376, 24 N J.Misc. 84. 

Beld fraternal organisation not enti¬ 
tled to exemption 
Beneficial owner of realty, mem¬ 
bership of which was limited to mem¬ 
bers of Roman Catholic Church, was 
not entitled to exemption.—Town of 
Dover v. Knights of Columbus Home 
Ass'n, supra 

11. Ala—Ware Lodge No. 435, A. F. 
& A. M. v. Harper, 182 So. 59, 236 
Ala 334. 

61 C.J. p 493 note 99. 

Exemption under statutes expressly 
exempting property of fraternal or 
beneficial societies used for speci¬ 
fied purposes see infra subdivision 
d (2) of this section. 

Woman’s club, organized for, and 
engaged in, activities designed to 
foster the social, Intellectual, and cul¬ 
tural improvement of the members, 
was a fraternal organization within 
meaning of statute providing that 
property of fraternal organizations 
shall be exempt from taxation if such 
property is not used for pecuniary 
profit —Woman’s Club of Little Falls 
v Township of Little Falls, 26 A.2d 
789, 20 N.J.Misc. 278. 

Olnb formed to promote social mad 
general welfare of Its members and 
actually engaged in fraternal and so¬ 
cial activities for the benefit of its 
members, as well as in charitable 
work in the community, was a fra¬ 
ternal organization within meaning 
of statute.—Woman's Club of Little 
Falls v. Township of Little Fells* su¬ 
pra. 


12. R I.—Knights of Columbus Bldg 
Ass’n of Bristol v. Gorham, 24 A.2d 
899. 67 RI. 423. 

13. N Y.—People ex rel. Masonic 
Hall Ass’n of Saratoga Springs v. 
White, 165 NE. 898, 244 N.Y. 664. 

61 C.J. p 493 note 1. 

Business corporation 
A corporation which was organized 
under statute relating to corporations 
organized to carry on business for 
profit, and articles of which contained 
no restriction on right of stockhold¬ 
ers to receive Income on their in¬ 
vestments, was not entitled to exemp¬ 
tion from taxation as a fraternal cor¬ 
poration, notwithstanding recited ob¬ 
ject of the corporation to acquire 
and maintain home for members of 
fraternal organization, and to provide 
for social and intellectual develop¬ 
ment of members and for relief, sup¬ 
port, and care of worthy and indigent 
members.—Knights of Columbus 
Bldg. Ass’n of Bristol v. Gorham, 24 
A2d 899, 67 R.I. 423. 

14. Miss ——N ew Standard Club v. 
McRaven, 71 So 289, 111 Miss. 92, 
Ann.Cas 1918E 274. 

15. N.Y.—People ex rel Masonic 
Hall Ass’n of Saratoga Springs v. 
White, 214 N.Y S. 390, 126 Misc. 
661, afilrmed 217 N.Y.S. 667, 218 
App.Div. 88. 

61 C.J. p 494 note 8. 

13- N.J —National Turn Verein v. 
City of Newark, 20 A.2d 708, 19 N J. 
Misc. 462. 

17. Vt.—Grand Lodge of Vermont, F. 
& A. M., v. City of Burlington, 162 
A. 368* 104 Vt. 615. 
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charitable purposes 18 or fraternal benefit societies. 19 
The purpose of a statute exempting from insurance 
company franchise taxes associations organized not 
for profit which admit to membership only em¬ 
ployees is to grant certain privileges to an organiza¬ 
tion providing for insurance confined to its own 
membership, 20 and a fraternal benefit society con¬ 
sisting of railroad employees which insures sons and 
grandsons of members as well as members is not 
entitled to exemption. 21 


c. Charitable or Benevolent Statu* 

The general rule, subject to some qualifications, Is 
that fraternal organizations are tax exempt under laws 
exempting charitable and benevolent Institutions or 
property devoted to charitable purposes. 

Although there is some authority apparently to 
the contrary, 22 the general rule, subject to quali¬ 
fications hereinafter pointed out, is that fraternal 
organizations are tax exempt under laws exempt¬ 
ing charitable and benevolent institutions, or prop¬ 
erty devoted to charitable purposes; 23 and, where 


18. Ark —State v. Bankers’ & Plant¬ 
ers’ Mut Ins. Ass’n, 238 S.W. 17. 
162 Ark. 182 

Exemption of: 

Fraternal organization as charita¬ 
ble and benevolent institution see 
infra subdivision c of this sec¬ 
tion 

Hospitalization companies see su¬ 
pra $ 272. 

Insurance companies generally see 
supra 6 272. 

Mutual nonstock insurance associ¬ 
ation not doing business for profit 
has been held exempt —State v 
Bankers’ & planters’ Mut. Ins. Ass’n, 
supra—61 C.J. p 494 note 12. 

19. Ark.—United Mut Life Ins. Co. 
of Indianapolis. Ind., v. State ex 
rel Attorney General, 108 S W.2d 
484, 194 Ark 371. 

Bitualistlo insurance society held ex¬ 
empt 

U S —Modern Woodmen of America 
v. Casados, DCN.M., 17 F.Supp 
763. 

Ark—Modern Woodmen of America 
v. State ex rel. Attorney General, 
103 SW.2d 38. 193 Ark. 468, fol¬ 
lowed in The Maccabees v State 
ex rel. Attorney General. 103 S W 
2d 46, 193 Ark 1179 and Women’s 
Ben. Ass’n v State ex rel. Attorney 
General, 103 S.W.2d 46, 193 Ark 
1179. 

Statutes held “classifications,” not 
“exemptions” 

Statutes, Insofar as they make pro¬ 
vision imposing gross premium tax 
Imposed on life insurance companies 
Inapplicable to fraternal benefit so¬ 
cieties, are valid as "classifications** 
but do not constitute "exemptions **— 
Lockhart v. American Mut Life Ins. 
Co, Tex.Civ.App., 194 S.W 2d 285. 

Payment of substantial salaries 
and commissions to officers and 
agents of foreign fraternal benefit so¬ 
ciety did not show that society was 
doing business for profit -—Modern 
Woodmen of America v. State ex rel. 
Attorney General, 103 S.W 2d 38, 193 
Ark 458, followed in The Maccabees 
v State ex rel. Attorney General, 103 
S.W.2d 46, 193 Ark. 1179 and Women’s 
Ben. Ass'n v. State ex rel. Attorney 
General, 103 SW.2d 46, 193 Ark. 1179 
—61 C.J. p 494 note 12 [a]. 


Character of policies issued 

Fact that foreign fraternal benefit 
society issued whole life policies, 
term life policies, income policies, 
and endowment policies did not show 
that society was an old line life com¬ 
pany and doing business for profit — 
Modern Woodmen of America v. State 
ex rel Attorney General, 103 S W.2d 
38, 193 Ark 458, followed in The Mac¬ 
cabees v State ex rel Attorney Gen¬ 
eral, 103 S W 2d 46, 193 Ark 1179 and 
Women’s Ben. Ass’n v. State ex rel. 
Attorney General, 103 S W 2d 46, 193 
Ark 1179 

Maintenance of reserve fund 

(1) Fact that foreign fraternal 
benefit society maintained a reserve 
fund to remain solvent, as authorized 
by statutes, did not show that the so¬ 
ciety was doing business for profit 
and was an old line life company — 
Modern Woodmen of America v. State 
ex rel Attorney General, 103 S W 2d 
38. 3 93 Ark. 468, followed in The Mac¬ 
cabees v State ex rel Attorney Gen¬ 
eral, 103 S W.2d 46, 193 Ark 1179 and 
Women’s Ben Ass'n v. State ex rel 
Attorney General. 103 S.W.2d 46, 193 
Ark. 1179. 

(2) Also, fact that such society 
failed to set apart reserve accumu¬ 
lated for each class of membership in 
accordance with statute did not show 
that society thereby deprived Itself 
of its status as a fraternal benefit 
society and became an old line life 
company, where society maintained 
sufficient reserves to protect all 
classes of insurance and filed an an¬ 
nual report for over twenty-five years 
showing failure to comply literally 
with the statute, and state made no 
effort to compel compliance.—Modern 
Woodmen of America v. State ex rel 
Attorney General, 103 S.W 2d 38, 193 
Ark. 458, followed in The Maccabees 
v. State ex rel. Attorney General, 103 
S.W 2d 46, 193 Ark. 1179 and Women’s 
Ben Ass’n v State ex rel Attorney 
General, 103 S W 2d 46, 193 Ark. 1179 

Departure from original purpose 

Where society showed substantial 
compliance with statutes defining 
and regulating fraternal beneficiary 
societies, contention that society had 
departed from original purpose of 
fraternalism and small benefits to 
that of small fraternalism and large 
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benefits, and had taken on many char¬ 
acteristics of old line life company, 
could not be considered by court In 
determining whether society was fra¬ 
ternal beneficiary society exempt 
from tax on premiums of foreign in¬ 
surance companies collected on poli¬ 
cies issued within state, but could 
be addressed only to legislature — 
Modern Woodmen of America v 
State ex rel Attorney General, 103 
S W 2d 38, 193 Ark. 468, followed in 
The Maccabees v. State ex rel. At¬ 
torney General. 103 S W 2d 46, 193 
Ark 1179 and Women’s Ben. Ass’n v 
State ex rel Attorney General, 103 S 
W 2d 46, 193 Ark. 1179. 

20. Ohio—State ex rel. Herbert v 
Brotherhood of Railroad Trainmen 
Ins. Department, 64 N E 2d 320, 74 
Ohio App. 263. 

21. Ohio—State ex rel Herbert v 
Brotherhood of Railroad Trainmen 
Ins. Department, supra. 

22. Me —Bangor v. Rising Virtue 
Lodge No 10 F & A. M, 73 Me 
428, 40 AmR. 369 

61 C.J p 495 note 25. 

23. N M —Albuquerque Lodge, No 
461. B P O. E, v. Tierney, 42 P 2d 
206, 39 NM 135 

61 C J. p 494 note 14, p 495 notes 31- 
34. p 496 note 37. 

Charitable institutions generally see 
supra 9 282. 

Grand lodge dispensing charity 
through subordinate lodges 
If subordinate lodges of fraternal 
order were required by grand lodge 
to engage in charitable and benevo¬ 
lent undertakings and work, and 
grand lodge undertook to render such 
services to members through the sub¬ 
ordinate lodges, the grand lodge was 
a charitable and benevolent organi¬ 
zation, and property of the order was 
exempt from taxation whether title 
thereto was in the grand lodge or in 
the subordinate lodge.—Universal 
Life Ins. Co. v. City of Memphis, 103 
S.W 2d 912, 21 Tenn App. 1. 
Association transacting fraternal 
business in oorporatc name 
Fact that fraternal associations 
take & corporate name for purpose of 
transacting their fraternal business 
does not deprive them of their tax 
exemption granted by the constitu- 
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the only requirement is that the institution or the 
use of its property must be charitable or benevolent, 
the'fact that its benefits are not open to the general 
public has been held immaterial .* 4 Where, however, 
the purposes of a fraternal organization are not 
primarily charitable or benevolent in character, ex¬ 
emption will be denied, 26 and, where the statute 
exempts institutions exclusively charitable or benev¬ 
olent, a fraternal organization lacking exclusive 
objects of this character will be denied exemption. 26 
An organization affiliated with an exempt fraternal 
society, but existing for distinct and nonbenevolent 
purposes, will be denied exemption. 27 Where ex¬ 
emption is sought by a particular lodge, its right 
thereto will depend on its own charitable or be¬ 
nevolent character, 28 and not on the character of 
the state 29 or national 30 organization. 

As a general rule, fraternal organizations are 
not exempt as institutions of purely public charity, 31 
and there is authority expressly pointing out the 


distinction between "charitable and benevolent" and 
"purely public charity,” and holding thjat fraternal 
organizations are exempt under the first type of 
statute and not under the second; 32 but, on the 
other hand, fraternal organizations have been held 
entitled to exemption as purely public charities. 32 

Under laws exempting charitable institutions in 
the nature of asylums, exemption will be denied to 
fraternal organizations. 34 

Where statutes expressly exempt fraternal or¬ 
ganizations under specified conditions, a fraternal 
organization not falling within the express exemp¬ 
tion will be denied exemption as a charitable and 
benevolent institution under other statutory provi¬ 
sions exempting the latter type of organization. 35 

Benefits and insurance. The fact that an organ¬ 
ization primarily fraternal has some insurance fea¬ 
tures will not preclude its exemption as a charitable 
or benevolent institution ; 36 but, where the principal 


tlon.—Rogers v City of Leesburg, 
Lake County, 27 So.2d 70, 157 Fla 
784. 

Masonic lodges 

(1) Masonic lodge Is a charitable 
institution and exempt from taxation 
if the property sought to be ex¬ 
empted is being used exclusively for 
Masonic purposes. 

Ill.—People v Freeport Masonic Tem¬ 
ple, 179 N.E 672, 347 Ill. 180, over¬ 
ruled in People v. Dixon Masonic 
Bldg Ass’n, 181 N.E. 434, 435, 

348 Ill. 593. 

Mo.—Corpus Juris cited lu In re 
Bourroughs' Estate, 206 S.W.2d 340, 
344, 857 Mo. 10. 

61 C J. P 495 note 34 [a]. 

(2) Masonic lodges, when classi¬ 
fied as charitable institutions in state 
statutes, are recognized as such by 
the courts.—Ware Lodge No. 435, A. 
F. & A M. v. Harper, 182 So. 69, 236 
Ala. 334. 

Collection of dues and payment of 
benefits 

Society chartered under general 
welfare laws to collect and secure 
funds by system of dues and assess¬ 
ments for payment of sick, funeral, 
and death benefits, whose constitu¬ 
tion and bylaws had usual provisions 
of fraternal and benevolent societies 
for looking after sick members, ad¬ 
ministering comfort and encourage¬ 
ment to its members, and which had 
religious features and held stated 
meetings which members were ex¬ 
pected to attend and which were fra- 
temal In character, and which was 
presumably engaged in usual frater-, 
nal and benevolent and lodge activi¬ 
ties in usual way and manner was 
held exempt from taxation on its 
property notwithstanding collection 
of 4uee and payment of benefits.—* 


Universal Life Ins Co. v. City of 
Memphis, 103 S.W.2d 912, 21 Tenn. 
App. 1 

94. N M.—Temple Lodge No. 6 , A 
F & A. M., v. Tierney, 20 P.2d 280, 
87 NM. 178. 

61 C.J. p 495 note 19. 

95. Wis.—Trustees of Green Bay 
Lodge No. 259 of Benevolent & 
Protective Order of Elks of Amer¬ 
ica v City of Green Bay, 99 N.W 
837, 122 Wis 452, 106 Am S R. 984 

61 C.J. p 495 notes 20, 31 [b]. 

Corporation organized for mutual 
benefit and social Intercourse of 
members, and having charitable ob¬ 
jects, was not charitable organization. 
—People v. Rockford Lodge No 64, 
B. P. O. E., 181 N.E. 432, 348 Ill. 
528. 

Knights Templar 

Ky.—-Vogt v. City of Louisville, 190 
SW. 695, 173 Ky. 119, Ann Cas. 
1918E 1040. 

96. N.J.—-Trenton Masonic Temple 
Ass’n v. City of Trenton, 158 A. 
395, 108 N.J.Law 419. 

61 C.J. p 495 notes 21, 36 [a]. 

Masonio lodges have been held not 
organized, and Masonic temple not 
used, exclusively for charitable pur- 
poses within statute exempting cor¬ 
porations’ property so used from tax¬ 
ation.—Masonic Bldg. Ass’n of Stam¬ 
ford v. Town of Stamford, 174 A 301, 
1X9 Conn. 53. 

97. N.T.—People ex rel. Troy Mason¬ 
ic Hall Ass’n v. Byrne, 210 N.Y.S. 
627, 125 Misc. 212. 

61 CJ. p 496 note 86. 

98. S.D.—Dakota Lodge No. 1, I. O. 

O. F., v. Yankton County, 228 N. 
W. 330, 54 S.D, 462, reheard 228 
N/W. 23(8, 56 S*D. 234. i 
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29. S.D—Dakota Lodge No. 1, I. O. 
O F., v. Yankton County, supra. 

30. S D.—Dakota Lodge No. 1, I. O 
O. F., v. Yankton County, supra. 

31. Pa.—City of Philadelphia v. Ma¬ 
sonic Home, 28 A. 954, 160 Pa 572, 
40 AmS.R. 736, 23 L.R A. 545. 

61 CJ p 494 note 16, p 496 note 37 
[bj. 

Institutions of purely public charity 
generally see supra fi 282. 

Order with all conveniences and 
amusement features of social olub 
was not purely public charity, ex¬ 
empt from taxation, although it did 
much charitable work, and the fact 
that persons ministering to members 
paid no rent was insufficient to sat¬ 
isfy constitutional requirement that 
in order to be exempt from taxation 
property must be used exclusively by 
purely public charity.—Benevolent & 
Protective Order of Elks, Lodge No. 
151 v. City of Houston, Tex CivApp., 
44 S.W.2d 488, error refused. 

39. Or.—H' rnian Benev. Soc. v. 
Kelly, 42 P. 3, 28 Or. 173, 52 Am.S. 
R. 769, 30 L R.A. 167. 

33. Mass.—Masonic Education A 
Charity Trust v. City of Boston. 
87 N.E. 602, 201 Mass. 320. 

61 C.J. p 495 note 26. 

34. S.C.—State v. Addison, 2 S.C. 499. 
61 C.J. p 495 note £7. 

Homes and asylums generally see 
infra 9 296. 

35. N.Y.—Plattsburg Lodge No. 828, 
F. & A. M., v. Laravle, 288 N.Y.S. 
327, 135 Misc. 275. 

61 C.J. p 496 note 84 [b]. 

30. Or.—Hibernian Benevolent Soci¬ 
ety v. Kelly, 43 P. 3, 28 Or. X73, 63 
Am.S.R. 769, 80 L.R.A. X67. 
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object of a, fraternal,order is to provide for the pay¬ 
ment of sick benefits to members and special pay¬ 
ments to the next of km or designated beneficiaries 
of deceased members, out of funds raised by dues 
and assessments, it i 9 not a charitable organiza¬ 
tion but in the nature of an insurance company, 
and its property is not exempt, 37 and it has been 
held that a benevolent association with insurance 
features cannot secure exemption as an institution 
of purely public charity. 38 

Organisation for social purposes. Where the 
primary purpose of a fraternal organization is 
social, rather than charitable or benevolent, exemp¬ 
tion will be denied. 39 

d. Property Exempt 

(1) In general 

(2) Use 

(1) In General 

Under exemption statutes real estate will not be 
exempted as funds. Generally where exemption is pred¬ 
icated on ownership of property by a fraternal organiza¬ 
tion or by a charitable or benevolent Institution, prop¬ 
erty not owned by an Institution of that character will be 
denied exemption. 

Under statutes exempting certain funds of fra¬ 
ternal or beneficial associations from taxation, real 
estate will not be exempted as “funds.” 40 

Ownership. Where exemption is predicated on 
ownership of property by a fraternal organization 
or by a charitable or benevolent institution, proper¬ 
ty not owned by an institution of the character 
specified will be denied exemption; 41 but a vendee 
in possession under a land contract which obligates 


him to pay the purchase money 4s an owner withu* 
the meaning of the statute, 4 * The fact that the* 
title is in a holding corporation does not remove* 
the property from the operation of a statute exemp¬ 
ting property of beneficent and charitable organiza¬ 
tions, 43 or exempting property the beneficial owner¬ 
ship of which is in a fraternal organization ; 44 but 
it has been held that a corporation organized by 
various lodges to hold title to the building oc¬ 
cupied by them is not a corporation organized ex¬ 
clusively for the moral and mental improvement 
of men, women, and children within an exemption 
statute even though the lodges organizing it are. 45 * 
A fireman's mutual aid association organized to pro¬ 
vide pensions for retired members of a city fire 
department and benefits to widows of deceased mem¬ 
bers is not entitled to exemption under a provision 
exempting property of the state or any political 
subdivision thereof where neither the state nor the 
city has any connection therewith, although two of¬ 
ficers of the city fire department have been placed 
on the directorate. 46 

(2) Use 

Property of fraternal organization! used for the pur¬ 
poses specified In the exemption acts is exempt, and 
property not employed for the specified purposes, or not 
exclusively so employed where exclusive use is required, 
will bo denied exemption, although an incidental use for 
purposes not charitable or benevolent will not necessa¬ 
rily preclude exemption. 

A fraternal order with charitable objective may 
own property which is exempt, and property which 
is not exempt, from taxation. 47 Thus, property of 
fraternal organizations used for the purposes speci¬ 
fied m the exemption acts is exempt, 48 and irrespec- 


37. Neb.—Royal Highlanders v 

State, 108 N.W. 188, 77 Neb. 18, 7 
L It A.,N S. f 880. 

61 C.J P 496 note 40. 

Exemption of insurance companies 
generally see supra i 272. 

38. Tex.—Concho Camp, No. 66, W. 

O. W, v. City of San Angelo, Civ. 
App. 231 S.W. 1106. 

38. Mass.—Boston Bodge No. 10, B 

P. O. E. v. City of Boston, 104 N.E. 
468, 217 Mass. 176. 

61 C.J. P 496 note 42. 

40 . Kan.—Life & Annuity Ass’n v. 
Shilling, 120 P. 648, 86 Kan. 290< 

61 C.J. P 498 note 63. 

41. Md.—Grand Lodge of Maryland, 
K. P. v. City of Baltimore, 146 A 
744, 167 Md. 542. 

61 C.J. p 496 note 48. 

48 . Wis.—Ritchie v. City of Green 
Bay, 264 N.W. 118, 216 Wis. 433. 
£5 A.L.R. 1081. 

43, Ill.—People v. Freeport Mason¬ 
ic Temple, 179 N.B. 672, 84? Ill. 


180, overruled on other grounds in 
People v Dixon Masonic Bldg 
Ass’n, 181 NE 434, 435, 848 Ill 
593. 

44. N J —City of New Brunswick v. 
Columbian Building Corp, 13 A.2d 
663, 18 N J.Misc 414. 

45* N J.—City of Trenton v. Trenton 
Masonic Temple Ass'n, 151 A 753, 
8 NJMisc. 778. 

46. Va—Fireman’s Mut. Aid Ass’n 
of City of Richmond v. Common¬ 
wealth, 184 SE 189, 166 Va. 34. 
certiorari denied 56 S.Ct. 941, 298 
U.S. 677, 80 L.Ed 1398. 

Exemptions of public property gen¬ 
erally see supra fig 251-254. 

47. Ill —People v. Dixon Masonic 
Bldg Ass’n, 181 N.E. 434, 348 Ill. 
593—People v. Rockford Masonic 
Temple Bldg. Ass’n, 181 N.E. 428, 
348 Ill. 667, 83 ALR 768, 

48. S.D—In re Scottish Rite Tem¬ 
ple Ass’n, 252 NW. 626, 62 S.D 
204. 

61 C J. p 497 note 68. 
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Residenoe of secretary of Masonic 
lodge, owned by the lodge, was used 
for charitable and benevolent pur¬ 
pose within statute exempting it from 
taxation, where lodge intended pri¬ 
mary purpose of use of residence to 
be promotion of benevolent and char¬ 
itable objects of lodge —In re Scot* 
tish Rite Temple Ass'n, supra. 
Building lots 

S D.—Aberdeen Council, No. 820, K. 
of C, v Brown County, 223 N.W. 
950, 54 S.D. 545 
61 C.J. p 497 note 56. 

Bodge rooms or buildings 

Mo.—In re Bourroughs’ Estate, 206 
S.W.2d 340. 357 Mo. 10. 

61 C.J p 497 note 57. 

Bots and temple of Masonic lodge 
containing lodge halls, clubrooms, of¬ 
fices, dining room, cloakrooms, etc., 
were used for “charttable purpose,'* 
and therefore exempt from taxation. 
—Temple Lodge No. 6 , A. F. & a. 
M., v. Tierney, 20 P.2d 280, 37 N.M. 
1178. 
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tive of its general right to be classified as a chari* 
table or benevolent institution, property of a fra¬ 
ternal organization will be denied exemption where 
it is not employed for the benevolent or similar pur¬ 
poses specified in the exemption laws. 49 So proper¬ 
ty of a fraternal organization will be denied ex¬ 
emption under laws requiring exclusive use, where 
the property is not used for the specified purposes 
exclusively 50 or primarily, 51 although an incidental 
use for purposes not charitable or benevolent will 
not necessarily preclude exemption. 52 The right 
to exemption is determined by the use to which the 
property is put, 53 and not by the mere use of the 
income derived therefrom 54 or by the character of 
the owner. 55 Under a statute providing for ex¬ 
emption of property owned and used exclusively 
for educational, religious, charitable, or cemetery 
purposes, property of a fraternal organization which 
is used exclusively for educational, religious, and 


charitable purposes Is exempt Irrespective as to the 
matter of proportion which any one of the purposes 
may bear to the other. 50 Where a building is owned 
by a fraternal organization which actually occupies 
and uses a substantial part thereof for charitable 
purposes entitling it to exemption and substantial¬ 
ly and definitely maintains another substantial part 
thereof for revenue only by rental to the general 
public, such building, with the grounds thereof, has 
been held to be pro-rata exempt from taxation and 
pro-rata taxable according to its separate uses, 57 
and should be assessed for ad valorem taxation aft¬ 
er deducting from its overall assessable value the 
portion thereof properly allocated to the propor¬ 
tionate tax-exempt use. 58 

Intent to use property in future . for charitable 
and benevolent purposes is insufficient basis for ex¬ 
emption under laws requiring charitable or benev¬ 
olent use. 69 


Rule of striot construction of tax 
exemption is not controlling in deter¬ 
mining whether Masonic lodge prop¬ 
erty was used for educational or 
charitable purpose within exemption 
statute.—Temple Lodge No. 8 , A. P. 
& A. M. f v. Tierney, supra. 

49. W.Va —Central Realty Co. v 
Martin, 80 SE.2d 720, 126 W.Va. 
915. 

61 C.J. p 496 notes 87 [b], 46. 
Storerooms 

Wyo.—Independent Order of Odd Fel¬ 
lows of Casper, Wyo, Lodge No. 22 
v. Scott, 163 P. 306, 24 Wyo. 644. 

Orand lodge office building 

Kan.—Mason v. Zimmerman, 106 P. 
1005, 81 Kan. 799. 

Headquarters building 

(1) It has been held that the mere 
fact that a building is used as head¬ 
quarters by a secret fraternal society 
which teaches charitable principles 
and encourages charitable sentiments 
among its members is not sufficient 
to constitute a use of the building 
for charitable purposes within the 
meaning of a statute providing for 
exemption in the case of property 
used exclusively for religious or char¬ 
itable purposes—Appeal of Scottish 
Rite Bldg. Co., 182 N.W. 674, 106 Neb. 
95, 17 A.L.R. 1020. 

(2) This case has, however, been 
expressly overruled by a decision ex¬ 
empting a Masonic temple and lots 
on which it is situated as used ex¬ 
clusively for educational, religious, 
and charitable purposes.—Ancient 
and Accepted Scottish Rite of Free¬ 
masonry v. Board of County Com’rs, 
241 N.W. 91, 100, 122 Neb. 586, 81 A. 
L.R. 1166. 


Building primarily used for lodge 
meetings for oonduot of ritualistic 
work 

Ill.—People v. Dixon Masonic Bldg 
Ass’n, 181 NE 434, 348 Ill 593- 
People v. Rockford Masonic Temple 
Bldg. Ass’n, 181 NE 428, 348 Ill 
667, 83 A.L.R. 768 

60. Ill —Turnverein “Lincoln’* v 

Board of Appeals of Cook County, 
192 NE. 780. 358 Ill. 135 

N J.—Alpine Masonic Temple Ass’n v. 
State Board of Tax Appeals, 190 A. 
782, 15 N JMisc 275 

Ohio—Application of Cincinnati Ma¬ 
sonic Temple Co., B T.A., 94 N.E.2d 

I 244 

61 C.J. p 496 note 46. 

Lodge building 

Kan—Clements v. Ljungdahl, 167 P. 
2d 603, 161 Kan. 274. 

N J.—Camden Lodge No. Ill Loyal 
Order of Moose v City of Camden, 
53 A 2d 341, 135 N.J.Law 532- 
Trustees of Bergen County Odd 
Fellows Ass’n v. City of Hacken¬ 
sack, 190 A 780, 118 N J.Law 1, af¬ 
firmed 194 A. 184, 118 N.J Law 562. 

61 C.J. p 497 note 61. 

61* Ill.—People v. Rockford Mason¬ 
ic Temple Bldg. Ass’n, 181 N.B. 428, 
348 Ill. 567, 83 A.L.R. 768. 

52. Neb.—Ancient and Accepted 

Scottish Rite of Freemasonry v. 
Board of County Com’rs, 241 N.W. 
93, 122 Neb. 586, 81 A.L.R. 1166. 

61 C.J. p 496 note 47. 

53. Fla.—State ex rel. Cragor Co. v. 
Doss, 8 So. 2 d 15, 150 Fla. 486. 

Ill.—People v. Dixon Masonic Bldg 
Ass’n, 181 N.E. 434, 848 Ill. 593 

Neh—Ancient and Accepted Scottish 
Rite of Freemasonry v. Board of 
County Com’rs, 241 N.W. 93, 122 
Neb. 586, 81 A.L.R. 1166. i 
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Okl —Oklahoma County v Queen City 
Lodge No 197. I O O. F. ( 156 P.2d 
340, 195 Okl. 131. 

54. Okl —Oklahoma County v. Queen 
City Lodge No 197, I. O. O F. 166 
P.2d 340, 195 Okl. 131, overruling 
State v Bartlesville Lodge No 284, 
A F & A M, 33 P.2d 507, 168 Okl 
416. 

Reason for rule 

The physical use of land is a thing 

apart from the income derived there¬ 
from.—Central Realty Co. v. Martin, 

30 S E 2d 720, 126 W.Va. 916. 

55. Fla—State ex rel. Cragor Co. v. 
Doss, 8 So.2d 15, 150 Fla. 486. 

Ill.—People v. Dixon Masonic Bldg 
Ass’n. 181 NE. 434, 348 Ill. 693. 

Neb.—Ancient and Accepted Scottish 
Rite of Freemasonry v. Board of 
County Com’rs, 241 N.W. 93, 122 
Neb. 586, 81 A.L.R. 1166. 

56. Neb.—Ancient and Accepted 

Scottish Rite of Freemasonry v. 
Board of County Com’rs, supra. 

Xasonlo temple and lots on whloh 
temple is situated 

Neb.—Ancient and Accepted Scottish 
Rite of Freemasonry v. Board of 
County Com’rs, supra, 

67. Okl.—Oklahoma County v. Queen 
City Lodge No. 197, I. O. O. F., 166 
P.2d 340, 195 Okl. 131, overruling 
State v. Bartlesville Lodge No. 284, 
A. F. & A. M., 33 P.2d 507, 168 
Okl. 416. 

58. Okl.—Oklahoma County v. Queen 
City Lodge No. 197, I. O. O. F., 156 
P.2d 340, 195 Okl, 131. 

59. Colo.—City and County of Den¬ 
ver v. George Washington Lodge 
Ass'n, 217 P.2d 617, 121 Colo. 470. 

N.Y.—In re Syracuse Masonic Tem¬ 
ple, 199 N.E. 780, 276 N.7. 6. 

61 C.J. p 497 note 48« 
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Statutes expressly exempting property of fro - 
temal or beneficial societies . Exemption may be 
granted by statutes expressly exempting property 
of fraternal or beneficial societies which is used, 
or the income from which is applied, for specified 
purposes, 60 but exemption will be denied if property 
or income is not employed as required. 61 Where the 
proceeds of the revenue producing part are applied 
to the purposes specified in the statute, the entire 
property is exempt from taxation although only 
part of it is used for lodge purposes and the rest of 
it is rented out as authorized by statute. 63 Use of 
the property by affiliated associations does not bar 
the exemption under the express terms of some stat¬ 
utes. 63 

Under statutes exempting real property of a fra¬ 
ternal organization created to build and maintain 
buildings for use of itself or other fraternal organ¬ 
izations, where the entire net income from such 
realty is devoted to support of worthy and indigent 
members, in order to warrant exemption it must ap¬ 
pear from the organization's charter that it was 
created for the specified purposes, 64 and provisions 


of the bylaws'as to such matters are insufficient 
basis for exemption. 66 It must also appear from 
the charter that the organization had the purpose 
as well as the power to fulfill the statutory require¬ 
ments, 66 that its building was designed for use as 
a lodge and not a club, 67 that the members to be 
relieved were not only worthy but also indigent, 66 
and that the charter required application of the 
income to the purposes specified by statute; 69 and 
exemption will be denied where the charter does 
not provide for the particular objects specified by 
statute as prerequisite to exemption, 70 or where the 
entire net income is not in fact exclusively applied 
for the purpose specified. 71 Property owned by the 
association but not occupied by it will not be exempt 
under such a statute even though the net income 
from the property is applied to the specified chari¬ 
ty. 72 

Use for profit . Profitable use of property of fra¬ 
ternal organizations precludes its exemption where 
the exemption law expressly or impliedly forbids 
such use, 73 although it has been held that, where 
the statute exempts property of lodges not used 


90, N.J.—Woman’s Club of Little 

Falls v Township of Little Falls, 
26 A 2d 739, 20 N J Misc 278. 

Vn In. work and for purposes of or¬ 
ganisation 

(1) Under statute providing that 
property used in the work and for 
the purposes of fraternal organiza¬ 
tions shall be exempt from taxation 
if no part of such property is used 
tpr pecuniary profit, it is not neces¬ 
sary, as a condition for exemption, 
that there be any showing of use of 
property for benefit to the general 
public, over and above, or other than 
such as incidentally flows from the 
activities of a fraternal organiza¬ 
tion—Woman's Club of Little Falls 
v. Township of Little Falls, supra. 

Contra National Turn Verein v 
City of Newark, 20 A 2d 708, 19 N.J 
Misc. 452—Camp No 62 Patriotic Or¬ 
der of Americans v City of Camden, 
17 A 2d 666 , 19 NJ.Misc 116. 

(2) Lodge members' use of first 
floor of lodge building for recreation¬ 
al purposes without pecuniary profit 
after expiration of lease thereof for 
retail store purposes, for which it 
remained suitable, did not destroy ex¬ 
emption of building from taxation, 
since such use was not "outside of 
the objects" of lodge.—Trustees of 
Clinton Lodge No. 1^2, K. P. of Wis¬ 
consin, v. Hock County, 272 N.W, 5, 
224 Wis. 168. 

Partial assessment 

Masonic lodge was entitled to have 
temple assessed in accordance with 
statute providing for partial assess¬ 
ment of real property of benevolent 
or charitable institutions not used 

84 C.J.S.—39 


exclusively for lodge purposes, as 
against contention that commissioner 
of revenue could not change or alter 
assessment made under quinquennial 
reassessment —City of Richmond v 
Grand Lodge of Virginia, A. F. & A. 

M, 174 SE 846, 162 Va. 471. 

61. Fla.-—Simpson v, Bohon, 31 So 
2d 406, 159 Fla. 280—State ex rel 
Cragor Co v. Doss, 8 So.2d 16, 160 
Fla. 486 

N. J.—Morristown Firemen’s Relief 
Ass’n v. Town of Morristown, 26 A. 
2d 28. 20 N.J Misc. 113—Post v. 
Warren Point Volunteer Firemen's 
Ass’n, 19 A.2d 636, 19 N J Misc 367 

NC-Sir Walter Lodge No. 411, I. 
O O F, v. Swain, 9 S.E.2d 365, 217 
NC 632. 

RI.—Knights of Columbus Bldg 
Ass'n of Bristol v. Gorham, 24 A. 
2d 899, 67 R I. 423. 

61 C.J. p 497 notes 60, 61. 

68 . Ala—Ware Lodge No. 435, A. F. 
& A. M. v. Harper, 182 So. 69, 236 
Ala. 334. 

Fla.—Rogers v. City of Leesburg, 
Lake County, 27 So.2d 70, 157 Fla. 
784—State ex rel, Cragor Co. v. 
Doss, 8 So.2d 16, 160 Fla. 486. 

63. N.J.—City of New Brunswick v. 
Columbian Building Corp., 13 A.2d 
663, 18 N.J.Misc. 414. 

64, N.Y.—People ex rel. Buffalo 
Consistory v. Betz, 185 N.Y.S. 638, 
114 Misc. 124. 

66 . N.Y.—People ex rel. Buffalo Con- 
i Bistory ▼. Betz, supra. 

| 61 C.J. p 494 note 6 . 

j 66 . N.Y.—People ex rel. Mispah v. 
, Burke, 126 N.B. 703, 228 N.Y. 246. 
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67. N Y.—People ex rel. Perry 
Lodge, No 278, Loyal Order of 
Moose, Inc., v. Clark, 210 N.Y.S. 
353. 125 Misc 618. 

61 C.J p 494 note 8 . 

68 . NY.—People ex rel Perry 
Lodge, No 278, Loyal Order of 
Moose, Inc. v Clark, supra. 

61 C J p 494 note 11. 

69. N.Y.—People ex rel. Olean Ma¬ 
sonic Corporation v. Breder, 201 N. 
Y S. 291, 121 Misc. 553. 

61 C J p 494 note 10. 

70. NY.—People ex rel. Olean Ma¬ 
sonic Corporation v. Breder, supra. 

61 C J p 494 note 4 

71. NY —In re Syracuse Masonic 
Temple, 199 NE. 780, 270 N.Y. 8. 

N.C —Sir Walter Lodge No. 411, I. O. 

O. F, v. Swain, 9 S.E.2d 365, 217 
N.C. 632. 

72. N.Y —People ex rel. German Ma¬ 
sonic Temple Ass’n of City of New 
York v. Goldfogle, 241 N.Y.S. 328, 
136 Misc. 100, affirmed 243 NY.S. 
810, 229 App.Div. 863, affirmed 175 
N.E. 324, 255 N.Y. 686 . 

73. N.J.—Morris Grange, No. 105 Pa¬ 
trons of Husbandry, v. Township of 
Parsippany-Troy Hills, 24 A.2d 807, 
20 N J Misc 99. 

W.Va.—Central Realty Co. v. Martin, 
30 S E.2d 720, 126 W.Va. 915. 

61 C.J. p 497 note 58. 

Held use for profit 

(1), Operation of a bar and buffet 
to which public generally were ad¬ 
mitted and maintenance of continued 
series of weekly bingo games for pe¬ 
cuniary charges, open to the public. 
—City of New Brunswick v. New 
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for profit, fill occasional and'incidental profitable 
Use will not preclude exemptioiw 74 

Social use. Property of fraternal organizations 
used primarily for social purposes is ordinarily 
denied exemption. 76 

§ 296. Homes, Asylums, and Reformatories 

a. In general 

b. Public character of institution 

c. Ownership and location of property 

d. Use of property 

a. In General 

Housing for ths needy, aged, sick, orphans, or wid¬ 
ows may bo exempted from taxation under statutes 


expressly relating to such Institutions er stetutee tpppmpt- 
Ing ^property belonging to efiarltAblo Institutions. •, 

Although such housing is not used exclusively for 
charitable purposes if each and every occupant is 
required to pay the accommodations, 76 housing for 
the needy, aged, sick, orphans, or widows is charity 
entitling the property so used to be exempted from 
taxation under statutes exempting property belong¬ 
ing to institutions used exclusively for charitable 
purposes. 77 Accordingly, under constitutional or 
statutory provisions for exemption of charitable 
and benevolent institutions, exemption has been 
granted to an asylum for the destitute and the in¬ 
curably sick and blind, 78 a home for superan¬ 
nuates, 79 homes for the aged, 80 orphan asylums, 81 


Brunswick Aerie No. 1329, Fraternal 
Order of Eagles, 13 A2d 483, 13 N.J. 
Misc. 359. 

(3) Regular and continuous opera¬ 
tion of a series of bingo games, open 
to the public.—City of New Bruns¬ 
wick v. Columbian Building Corp, 13 
A.2d 663, 18 N.J.Misc. 414. 

( 8 ) Rental of portion of premises 
on a permanent basis to a restaurant 
for restaurant concession.—City of 
Newark v. Nine-Sixteen Welfare Club 
of Newark. 29 A2d 405, 21 N.J.Misc. 
17. 

(4) Rental of meeting rooms in 
building to public and private or¬ 
ganizations, on basis of regular an¬ 
nual rental fees, and maintenance of 
a cafe therein, containing a bar at 
which alcoholic beverages were sold 
under a plenary retail consumption li¬ 
cense—Borough of Little Ferry v. 
T. J. Sokol Ass*n, 18 A2d 724, 19 N.J. 
Misc. 264. 

Mold, not uss for profit 

(1) Operation of a bar and buffet 
for the accommodation of members 
and their guests, and the running of 
occasional entertainments by the or¬ 
ganization, for which a charge for 
admission to cover the expense there¬ 
of is made, but no profit realized.— 
Trenton Lodge No. 105, Benevolent 
and Protective Order of Elks, v. City 
of Trenton, 15 A2d 97, 18 N.J.Misc. 
518. 

(2) Occasional use by others of au¬ 
ditorium in Masonic building with 
club and dining rooms^—People v. 
Freeport Masonic Temple, 179 N.E. 
672, 847 Ill, 180, overruled in People 
v. Dixon Masonic Bldg. Ass'n, 181 N. 
SL 484, 435, 848 Ill. 593. 

( 8 ) Where organization occasional¬ 
ly made a meeting room in its lodge 
building available to civic, chaHtable, 
reUgibus, and youth organizations 
tPm of charge or for cost of Opening 
building, janitor service, and heat— 
Elfc Realty Co of Nutley v. Town 
of Nutley, 16 A 2d 202, 18 N.J.Misc. 


(4) Where use of bar operated by 
fraternal organization on its prem¬ 
ises under a club liquor license was 
restricted to members and their 
guests —City of New Brunswick v 
Columbian Building Corp, 13 A 2d 
663, 18 N.J.Misc, 414. 

74 . Wyo.—Hardin v. Rock Springs 
Lodge, No 12, A F. & A M., 154 
P. 323, 23 Wyo. 522. 

61 C.J. p 497 note 51. 

Statutes held not applicable to cas¬ 
es antedating enactment of statutes. 
—Alpine Masonic Temple Ass’n v. 
State Board of Tax Appeals, 190 A 
782, 15 N.J.Misc. 275. 

75 . Ill.—People v. Dixon Masonic 
Bldg. Ass'n, 181 N.E 484, 348 Ill 
693—People v. Rockford Masonic 
Temple Bldg. Ass’n, 181 N.E. 428, 
348 11L 567, 83 AL.R. 768. 

61 C.J. p 497 note 54. 

XtO&gs building used as clubroom, 
with bowling alleys and other facili¬ 
ties paid for by members, was not 
exempt from taxation as used exclu¬ 
sively for charitable purposes.—Peo¬ 
ple v. Rockford Lodge No 64, B. P. O 
E., 181 N.E. 432, 348 Ill. 628. 

75 . Ohio.—Beerman Foundation v. 
Board of Tax Appeals, 87 N.E. 2d 
474, 152 Ohio St. 179—Cleveland 
Branch of Guild of St. Barnabas 
for Nurses v. Board of Tax Ap¬ 
peals, 83 N.E.2d 229, 150 Ohio St. 
484. 

Exemption of: 

Charitable and benevolent institu¬ 
tions generally see supra 9 282. 
Educational Institutions generally 
see supra f| 283-288. 

Hospitals see infra 9 £97. 

Insane asylums see infra 9 297. 
Religious institutions generally see 
supra 99 289-291. 

Societies for prevention of cruelty 
see infra 9 312. , 

Young men’s Christian associations 
and similar organizations see In¬ 
fra 9 803. 

77. Ohio.—Beerman Foundation v. 
Board of TAx Appeals, 87 N.E.2d 
474, 1(2 Ohio St. 179. I 
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Pa.—Inner Mission Soc. of Evangeli¬ 
cal Lutheran Church of Reading v. 
City of Reading, Com PI, 52 York 
Leg Rec 131 

78. Ohio —Humphrey v Little Sis¬ 
ters of Poor, 29 Ohio St 201 

61 C.J. p 498 note 67. 

79. N H.—Trustees of New Hamp¬ 
shire Conference of M E. Church 
v Town of Sandown, 173 A 805, 87 
NH 47. 

Bequest for repairs and taxes as 
needed in maintenance of property 
devised as superannuates* home to 
Methodist conference did not show 
donor’s intent that property should 
remain taxable, so as to make taxa¬ 
ble property otherwise entitled to lax 
exemption—Trustees of New Hamp¬ 
shire Conference of M E. Church v. 
Town of Sandown, supra. 

80. Cal.—Fredericks, Home for the 
Aged v. San Diego County, 221 P.2d 
68 , 35 Cal 2d 789. 

61 C.J. P 498 note 68. 

81. N.J.—Grand Lodge of State of 
New Jersey, Order Sons of Italy 
in America v Blum, 160 A 881, 10 
N.J Misc 758. 

Pa,—United Presbyterian Women's 
Ass’n of North America v. Butler 
County, 167 A 389, 110 Pa.Super. 
116. 

61 C.J. p 498 note 69. 

Or phanag e sheltering children re¬ 
ceiving state aid 

An orphanage seeking cancellation 
of tAx assessments under constitu¬ 
tional provision exempting from tax¬ 
ation the property of institutions 
shelterlhg more than twenty orphan 
children receiving state aid had bur¬ 
den of showing why the ordinary 
construction that the phrase “receiv¬ 
ing state aid** applied to the nearest 
antecedent noun “children," and not 
to the noun “institutions," should not 
be adopted. The words “receiving 
state aid,'* in constitutional provision 
modified the noun “children** and not 
the noun “institutions,'* and hence an 
Orphanage was exempt from taxation 
only during the years that twenty or- 
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children's homes," 8 * home for destitute widows and 
orphans and others, 8 * poorhouses or poor farms, 84 
reformatories for delinquent children, 86 And work¬ 
ing people's homes; 88 and exemption has been 
denied to a home of rest for tired and overworked 
persons. 87 It is not sufficient that the institution 
shall have originated through a charitable gift or 
bequest, but it must actually dispense charity if it 
is to satisfy the requirement that its property be 
used exclusively for charitable purposes. 88 

Institutions of the kind under consideration may 
also be exempt under statutes relating expressly to 
a particular type of institution, 89 or under express 
charter provisions. 90 Under statutes providing for 
exemption of property used for public, pious, or 
charitable uses, and of lands and buildings owned 
and used by towns for the support of the poor there¬ 
in, land and buildings of a poorhouse association 
may not be exempted under the general exemption 
clause because special provision is made therefor 
under the specific clause. 91 An association operated 


for profit is not within An exemption for chari¬ 
table and religious institutions which are supported 
wholly or in part by public subscriptions or en¬ 
dowment and are not organized for profit, even 
though all profits are devoted to the maintenance 
of an asylum which is purely charitable in char¬ 
acter. 92 

“Almshouse ” as used in statutes providing for 
the exemption thereof, has been defined as a house 
appropriated to the poor, 98 and has been held to 
include within its purview institutions privately 
owned and operated. 94 Particular institutions held 
exempt as almshouses include an orphan asylum 95 
and an institution for homeless mothers and chil¬ 
dren. 96 

Educational institution. An orphan asylum has 
been denied exemption under statutes providing for 
exemption of educational institutions. 97 

“House of industry ” as used in tax exemption 
laws, has been held to include an orphan asylum. 98 


phan children at orphanage had re¬ 
ceived state aid, notwithstanding 
statute and another provision of con¬ 
stitution appropriated state-aid mon¬ 
ey to the orphanage and not to the 
orphans, where the aid was given for 
each orphan The meaning of the 
words, if ambiguous, could not be af¬ 
fected by statutes referring to the 
process by which state aid was ren¬ 
dered for the support of orphans — 
Helping Hand Home for Children v 
San Diego County, 79 P 2d 778, 26 Cal 
App 2d 452. 

80. Wis —Evangelical Lutheran 
Church v. Shawano County, 40 N W 
2d 590, 286 Wis. 196. 

Xzemptlon as orphanage or benevo¬ 
lent association 

Where childrens home cared for 
orphans, half-orphans, and neglected 
and dependent children, but during 
certain years the number of children 
cared for who had two living par¬ 
ents was greater than fifty per cent 
of the whole number, home was not 
entitled to complete exemption from 
taxation as an “orphan asylum" un¬ 
der statute as then in effect, but 
merely to partial exemption as a re¬ 
ligious or benevolent association. If 
home for children was an orphanage, 
it was entitled under statute to com¬ 
plete exemption from property taxes, 
but if it was not an orphanage, local 
opinion or practice to contrary could 
not prevent the public through its 
town and county governments from 
correcting the assessment, since nei¬ 
ther tax liability nor exemption is es¬ 
tablished by prescription.—Evangeli¬ 
cal Lutheran Church v. Shawano 
County, supra. 

83. Ky.—Gray v. Methodist Episco¬ 
pal Church, South, Widows and Or¬ 


phans Home in State of Kentucky. 
114 S.W.2d 1141, 272 Ky. 646. 

84 . Pa—Armstrong County v. Kit- 
tanning Borough Overseers of Poor, 
15 A. 892. 2 Mon 316. 

61 C J. p 498 note 70 

85 . Pa—House of Refuge v. Smith, 
21 A. 353, 140 Pa. 387 

86 . N Y —Webster Apartments v. 
City of New York, 193 N.Y.S. 650. 
118 Misc 91 

61 C.J p 498 note 72, p 500 note 2. 

87 . Conn—Town of Huntington v. 
Swedish Baptist Home of Rest of 
New York and Vicinity, 97 A. 860. 
90 Conn 504 

61 C.J p 498 note 73. 

88. Cal —Fredericks Home for the 
Aged v. San Diego County, 221 P 
2d 68 , 35 Cal 2d 789. 

89 . Conn—Town of Hamden v. City 
of New Haven, 101 A. 11, 91 Conn 
689, 3 ALR. 1435 

61 C.J. p 498 note 74. 

Best home for nurses and other 
employees of hospitals in order to 
raise standard for nurses and to 
promote fellowship among members 
j for mutual sympathy and encourage¬ 
ment and to care for the members 
when ill was exempt from taxation as 
a place maintained for hospital or 
educational purposes, mental im¬ 
provement, and benevolent object.— 
People ex rel. Alumnae Ass’n Mt. Si¬ 
nai Hospital School of Nursing v. 
Rtzzardi, 79 N.Y.S.2d 245, 273 App. 
Div. 1024. 

90. Conn.—Stoughton v. Town and 
City of Hartford, 84 A. 95. 86 Conn. 
674. 

61 C.J. p 498 note 76, p 600 notes 3, 6 . 
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truooastitutioaal attempt to tax 
Legislation subjecting to taxation 
property of colored orphans' asylum 
under power granted general assem¬ 
bly by constitutional provision adopt¬ 
ed after passage of special act grant¬ 
ing asylum & charter exempting all 
property thereof from taxation is un¬ 
constitutional.—New Orphans' Asy¬ 
lum of Colored Children of Cincinnati 
v Board of Tax Appeals, 80 N E 2d 
761, 150 Ohio St. 219. 

91. Vt.—Town of Sheldon v. Sheldon 
Poor House Ass'n. 136 A. 492, 100 
Vt. 122. 

92. N.Y.—German Masonic Temple 
Ass'n of City of New York v City 
of New York, 18 N.E.2d 667, 279 
N.Y. 452 

93. N.Y.—People v. New York Tax, 
etc., Com’rs, 36 Hun 311. 

94. N.Y.—Colored Orphans Ben. As¬ 
soc. v. New York, 12 N.E. 279, 104 
N.Y. 581—People v. New York Tax, 
eta, Com'rs, 36 Hun 311. 

Hospital as almshouse under statute 
in terms exempting almshouses see 
infra 8 297 flu 

95. N.Y.—Colored Orphans Assoc, v. 
New York, 38 Hun 693, affirmed 12 
N.E. 279, 104 N.Y. 581. 

96. NY.—New York Infant Asylum 
v. Westchester County, 31 Hun 116. 

97. N.Y.—Colored Orphans Ben. As¬ 
soc. v. New York, 12 N.E. 279, 104 
N.Y. 681. 

61 C.J. p 499 note 83. 

98. N Y.—Colored Orpheus Assoc, v. 
New York, 38 Han 693, affirmed 
12 N.E. 279, 104 NY. 681—Hebrew 
Benev., etc.. Asylum v. New York, 
11 Hun 116* 



im 

Receipt of feet. Such jnititatkms do not for¬ 
feit'their right to exemption by the fact that they 
are partly Supported by payments or fees exacted 
from those inmates Of patients 'tvho are able to pay, 
provided the indigent are not for that reason ex¬ 
cluded.** 

b. Public Character of Institution 

The right to exemption as a public charity Is not 
lost because of preference accorded a particular class of 
applicants for admission, or because of restriction of the 
benefits of tho Institution to members of a particular 
fraternal organization/or because of discrimination In 
accordance with* Color 2 or nationality. 

An institution of the character under considera¬ 
tion will not lose its right to exemption as a public 
charity because of preference accorded a particular 
class of applicants for admission, 1 and such insti¬ 
tutions have been held tax exempt despite restriction 
of their benefits to members of a particular fra¬ 
ternal organization, 2 or discrimination in accord¬ 
ance with color 3 or nationality. 4 

c. Ownership and Location of Property 

Equitable ownership ef property may be a sufficient 
basis for exemption, and even property held ultra vires 
may be exempted, but under some statutes it has been 
held that property located In one town and owned by, 


84 C.J.S. 

and used for the support of tho poor of, another town Is 
not exempt. 

Equitable ownership of property by a home or 
asylum has been held sufficient, basis fpr exemp¬ 
tion, 6 and there is authority permitting exemption 
of land which such an institution lacks power to 
hold under its charter. 6 Under statutes exempting 
from taxation lands and buildings owned and used 
by towns for the support of the poor therein, prop¬ 
erty located in one town and owned by, and used 
for the support of poor of, another town is not ex¬ 
empt. 7 

d. Use of Property 

The exemption extends to all property belonging to 
the Institution which Is actually used for its proper work 
and Is reasonably necessary thereto, and exemption will 
be denied to property not used for the distinctive pur¬ 
poses of the institution or not used exclusively for be¬ 
nevolent purposes. 

The exemption of homes, asylums, and reforma¬ 
tories extends to all property belonging to the insti¬ 
tution which is actually used for its proper work 
and reasonably necessary thereto, 8 but will be 
denied to property not used for the distinctive pur¬ 
poses of the institution, 9 or not used exclusively for 
benevolent purposes, 10 and application of the income 
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99. Colo.—Bishop & Chapter of Ca¬ 
thedral of St. John the Evangelist 
v. Denver, 86 P. 1021, 37 Colo. 378. 

61 C.J. p 499 note 85. 

1. Pa.—Burd Orphan Asylum v. 
Upper Darby School Dist., 90 Pa. 21. 

61 C.J. p 454 notes 13, [a], 14 [a], 
p 499 note 87. 

Universal availability of facilities of 
charitable institutions generally 
see supra $ 282. 

Moms for retired Salvation Army 
officers 

N J —City of Asbury Park v. Sal¬ 
vation Army, 68 A.2d 216, 26 N.J. 
Misc. 170. 

2. Ill.—People ex rel. Morse v. 
Grand Lodge of Independent Order 
of Vikings, 188 N.E. 448, 354 Ill. 
447 

N.J.—Grand Lodge of State of New 
Jersey, Order Sons of Italy in 
America v. Blum, 160 A. 881, 10 N. 
J.Misc. 758. 

61 C.J. p 499 note 88. 

Fraternal and benevolent associa¬ 
tions generally see supra f 295. 

Productive real estate 

Xy.—Trustees of Widows’ and Or¬ 
phans’ Fund of Beattyvllle Lodge 
No. 804, I. O. O. F. v. Blount, 2 S. 
W.2d 394, 222 Ky 717. 

61 C.J. p 600 note 4. 

i. N.T.—Colored orphans Ben. As¬ 
soc. V. New York, 12 N.XL 379, 104 
N.tf’. OfljL 

61 CU. P 454 note 10 [a]. 4 ' 


4. N.Y.—People v. New York Tax, 
etc., Com’rs, 36 Hun 311. 

61 C J. p 499 note 90 

5. Ky—Commonwealth v. Parr’s 

Ex’r, 179 S.W 1048, 167 Ky. 46. 

61 C J. p 499 note 92 

6. N.J.—Borough of Mountainside v 
Board of Equalization of Taxes of 
New Jersey, 80 A 488, 81 N.J.Law 
583 

61 C.J. p 499 note 93. 

7. Vt—Town of Sheldon v. Sheldon 
Poor House Ass’n, 135 A 492, 100 
Vt. 122. 

61 C.J. p 499 note 91. 

8. Pa,—United Presbyterian Wo¬ 
men’s Ass'n of North America v 
Butler County, 167 A 889, 110 Pa. 
Super. 116. 

61 CJ. p 600 note 94. 

Property used to house personnel 
Property of institution engaged in 
caring for aged people, which was 
used to house personnel of institu¬ 
tion, was used exclusively for char¬ 
itable purposes within statute —Fred- 
ericka Home for the Aged v. San 
Diego County, 221 P.2d 68, 85 Cal.2d 
789. 

Actual use for substantial part of 
time 

As long as property devised to a 
Methodist conference as a superan¬ 
nuates’ home or for other similar 
purposes was kspt for such purposes, 
its actual use therefor a substantial 
part of the time was sufficient occu¬ 
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pation for purposes for which it was 
established—Trustees of New Hamp¬ 
shire Conference of M. E. Church v. 
Town of Sandown, 173 A 805, 87 N. 
H. 47. 

Parm of two hundred thirty-seven 
acres, Including wood lot suitable for 
playground, operated without finan¬ 
cial profit by corporation conducting 
orphanage thereon was exempt from 
taxation as used for charitable pur¬ 
poses —United Presbyterian Women’s 
Ass’n of North America v. Butler 
County, 167 A. 389, 110 Pa Super 116. 
Grounds surrounding horns 

Where a decedent has bequeathed 
his residence with eleven acres of 
ground as a retreat or home for aged 
and needy gentlewomen and the 
ground beyond the lawns is used by 
the home after his death for raising 
fresh produce for the use of the in¬ 
mates, and for a woods through 
which paths have been cut for their 
use and enjoyment thus continuing 
the uses made thereof by decedent in 
his lifetime, the board of revision of 
taxes cannot restrict the charitable 
exemption to the building and lawns, 
but the entire property is exempt— 
Lycoming House v. Board of Revi¬ 
sion of Taxes, 64 Pa.Dist & po. 42. 

9. N.Y.-New York Catholic Protec¬ 
tory v. City of New York, 23 N.Y.S. 

2d 789, 175 Misc. 427. 

61 C.J. p 500 note 96. 

10. Conn.-i-Town of Huntington v. 

Swedish Baptist Home of Rest of 
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of property t6 support 6f thd InstfWtibh has been 
held insufficient 1 baste for exemption.* 1 Incidental 
use for profitable purposes has, however, been held 
not to destroy the right to exemption. 12 

A statute, providing that the real property of 
any fraternal corporation created to build and 
maintain a building for its meetings or meetings of 
the general assembly of its members, or subordinate 
bodies, the entire net income of which 1 real prop¬ 
erty is exclusively applied to be used to build, 
furnish, and maintain asylums, homes, t or schools 
for the free education or relief of the members, 
their wives, widows, and orphans shall be,exempt 
from taxation, does not require the real property 
to be used exclusively for fraternal purposes; 18 but 
refers to the application of the entire net income 
to the exclusive purpose of building, furnishing, and 
maintaining an asylum, home, or school. 14 Never¬ 
theless, in order to be exempt under the statute, the 
property must in part be used as a meeting place for 
the general assembly of the members of the fra¬ 
ternal corporation or subordinate bodies, and must 
produce a net income which must be exclusively ap¬ 


plied of used for the particular and definite charity 
expressed in the statute. 16 

Where the record fails to show which part of the 
property is employed for the use of the institution 
and which is not, it has been held that none of such 
property is exempt. 16 

§ 297' Hospitals 

a. In general 

b. Ownership of property 

c. Universal or public availability of 

benefits 

d. Charitable or benevolent status of hos¬ 

pital and its property 

a. In General 

Hospitals are subject to taxation In the absence of 
express or Implied provision of law for their exemption; 
but they may be granted exemption under laws exempt¬ 
ing such institutions by name, or exempting almshouses 
or charitable and benevolent Institutions, or property used 
for charitable, benevolent, or hospital purposes. 

In the absence of express or implied provision of 
law for their exemption, hospitals are subject to 


New York and Vicinity, 97 A. 860, 
90 Conn. 604. 

N.J.—Girls Friendly Soc. of Pennsyl¬ 
vania v. City of Cape May, 24 A 2d 
410, 20 N.J Misc 66 

Xbeased property 

Property of an orphan asylum 
leased out for revenue is not exempt 
from taxation as property of a char¬ 
itable institution, in view of constitu¬ 
tion providing that property of all 
charitable institutions shall be ex¬ 
empt, provided it is not used or leased 
for purposes of private or corporate 
Income —Female Orphan Soc v 
Board of Assessors, S3 So. 692. 109 
La. 537. 

XI. Ill.—People v. Jessamine With¬ 
ers Home, 143 N.E 414, 312 Ill. 136, 
34 A.L.R. 628 
61 C.J. p 600 notes 07. 7 
Application toward purchase price 
A tract of irrigated land which was 
acquired by charitable organization 
along with tax exempt tract of unir¬ 
rigated land on which was located 
hospital and sanitarium intended for 
use as home for, aged and indigent 
members, and which was rented and 
proceeds applied toward purchase 
price of entire tract, was subject to 
taxation, since revenue produced from 
such land was not produced merely 
incidentally from property which oth¬ 
erwise was necessary to express ob¬ 
jects of the organization.—Hanagan 
v. Grand Lodge, K. P. of Domain of 
Colorado, 80 P.2d 328. 1Q2 Colo. 277. 

U. Neb.—In re-House of Good Shep¬ 
herd of Omaha, 909 N.W. 632, 113 
Neb. 489. 


13. NY.—People ex rel Trustees of 
Masonic Hall and Asylum Fund v 
Miller, 18 N E 2d 8. 279 NY 137- 
People ex rel. Manhattan and 
Bronx Councils v. Miller, 12 N.Y.S 
2d 783, 257 App Div. 812 

14. NY.—People ex rel Trustees of 
Masonic Hall and Asylum Fund v. 
Miller, 18 N E 2d 8, 279 N.Y. 137. 

General statute as retfnaotmeat of 
prior special acts 

A general statute exempting from 
taxation property of fraternal corpo¬ 
rations as long as the income there¬ 
from is used exclusively for charita¬ 
ble purposes impliedly repeals a prior 
special act exempting from taxation 
realty of trustees of Masonic hall and 
asylum fund, but reenacts the spe¬ 
cial act in new language as a general 
law surviving in the present general 
statute—People ex rel Trustees of 
Masonic Hall and Asylum Fund v. 
Miller, 1 N.Y.S 2d 267, 164 Misc 726, 
reversed 3 N Y.S 2d 611, 253 App Div. 
672, reversed 18 N E 2d 8, 279 N.Y. 
137. 

Prior special statutes construed 

(1) A special statute exempting 
from taxation the realty owned or ac¬ 
quired for the construction and main¬ 
tenance of an asylum by the trustees 
of the Masonic hall and asylum fund 
as long as the entire Income there¬ 
from shall be exclusively used for 
benevolent and charitable purposes 
exempts from taxation not only real¬ 
ty comprising the asylum itself but 
also such other property owned or 
acquired for purpose of thereby ob¬ 
taining means for establishment of 
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asylum thereon or elsewhere, in view 
of practical construction of the stat¬ 
ute for many years by all parties — 
People ex rel Trustees of Masonic 
Hall and Asylum Fund v Miller, 1 N 
Y.S 2d 267, 164 Misc. 726, reversed 
3 N Y.S 2d 611, 263 App Div. 672, re¬ 
versed 18 NE2d 8, 279 NY. 137. 

(2) In such special statute word 
“asylum” means institution for pro¬ 
tection or relief of some class of des¬ 
titute, unfortunate, or afflicted per¬ 
sons, and word “income'* means 
something that comes in as addition 
or increment, a gain or recurrent 
benefit usually measured in money 
which proceeds from labor, business, 
or property, and is synonymous with 
gain, profit proceeds, receipts, inter* 
est, emolument, or produce —People 
ex rel Trustees of Masonic Hall and 
Asylum Fund v Miller, 1 N Y.S 2d 
267, 164 Misc. 726, reversed 3 N.Y.S 
2d 611, 253 App Div 672, reversed 
18 N.E 2d 8, 279 N.Y. 137. 

15. N.Y—reople ex rel. Trustees of 
Masonic Hall and Asylum Fund v. 
Miller, 1 N Y S 2d 267, 164 Misc 
726, reversed 3 N Y.S 2d 611, 2B3 
App Div. 672, reversed 18 N E 2d 8, 
279 N.Y. 137. 

16. Ill —Smith v. Board of Review 
of Carroll County, 136 N.E. 787, 
306 111. 38. 

61 C.J. p 500 note 99. 

Bank acoount; fee* paid trustees; se¬ 
curities 

III.—Smith v. Board of Review of 
Carroll County, supra. 

*61 C.J. p 500 notes 6-9. 
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taxation. 17 Hospitals may, however, be granted by name, 18 or under, laws in terms exempting alms- 
exemption under laws exempting such institutions 'houses 18 or charitable, and benevolent institutions, 80 


17. Ark—Corpus Furls cited 1 la 
Missouri Pac. Hospital Ass’ji v. 
Pulaski County, 199 S.W.2d 329, 
332, 211 Ark. 9. 

Ga.—Richardson v Executive Com¬ 
mittee of Baptist Convention, 169 
S.E. 18, 176 Ga. 706. 

Or.—Benton County v. Allen, 133 P 
2d 991, 170 Or. 481. 

61 C.J. p 600 note 11. 

Exemption of hospitalization compa¬ 
nies operating business substantial¬ 
ly amounting to insurance see su¬ 
pra | 272. 

Private hospital 

(1) Hospital which was a nonprofit, 
benevolent, and charitable corpora¬ 
tion controlled by a self-perpetuat¬ 
ing board of trustees named by the 
corporators was a private hospital, 
within statute providing that private 
hospitals shall not be exempt from 
property and other taxes but allow¬ 
ing claims for services rendered in¬ 
digent patients to be credited against 
taxes.—Piedmont Memorial Hospital 
v. Guilford County, 12 S E 2d 265. 218 
N.C. 673. 

(2) So portion of building rented 
out for stores, shops, and offices for 
physicians and surgeons, and realty 
used as and for a hospital were not 
exempt from taxation.—Piedmont 
Memorial Hospital v. Guilford Coun¬ 
ty, supra. 

Aooeptanoe of statute imposing tax 

(1) Insane hospital, if accepting 
proposal in statute that additional 
real estate acquired should be taxa¬ 
ble, Is bound thereby and cannot 
claim that its property otherwise tax¬ 
able under statute is exempt because 
devoted to charitable use.—Brattle- 
boro Retreat v. Town of Brattleboro, 
173 A. 209, 106 Vt. 228. 

(2) Acceptance of statute might 
result from compliance with, or ac¬ 
quiescence in, its provisions, but if 
accepted, it must be accepted as 
made. Subsequent acquisition of real 
estate would not of Itself establish 
acceptance of statute, but if hospital 
paid taxes on such property for any 
considerable length of time, this 
would constitute acceptance —Brat¬ 
tleboro Retreat ▼. Town of Brattle¬ 
boro, supra. 

gtatute relating to real estate 

Statute providing that whenever 
value of real estate of insane hos¬ 
pital stall be Increased such Increase 
shall not be exempt from taxation 
was held not to authorise taxing of 
any personal property and not intend¬ 
ed to cover subsequently erected 
buildings Of improvements on land 
already ownedL—Brattleboro Retreat 
v. Town of Brattleboro, supra. 


18. N.Y.—People v. Howies, 70 H.Y. 

S. 277, 34 Misc. 601. 

61 C.J. p 600 note 12. 

Hospitals not belonging to religlonSf 
oharltable, or benevolent organ- 
isations 

Statutory subsection exempting 
from taxation all property, real or 
personal, "whether belonging to re¬ 
ligious or charitable or benevolent 
organizations/* which Is used for hos¬ 
pital purposes under conditions de¬ 
scribed in the subsection exempts 
from taxation property of hospitals 
therein described, although not be¬ 
longing to religious, charitable, or 
benevolent organizations, the word 
"whether** net being intended as a 
videlicet, but merely to show that 
property of such organisations own¬ 
ing such hospitals was also exempt. 
—Board of Sup'rs, Warren County, 
v. Vicksburg Hospital, 163 So. 882, 
173 Miss. 805. 

Purposs 

The legislature, in providing for 
exemption from taxation of property 
of nonprofit hospitals maintaining 
one or more oharity wards, intended 
to encourage treatment and hospitali¬ 
zation of those needing such assist¬ 
ance but unable to pay for it.—Rush 
Hospital Benev. Ass’n v. Board of 
Sup*rs of Lauderdale County, 192 So. 
829, 187 Miss. 204. 

Vs# by Vnited States; treatment of 
uourestdeuts 

Realty owned by corporation or¬ 
ganized for hospital purposes and 
used solely as a hospital was exempt 
from taxation under state statute, 
even though use and occupancy there¬ 
of had been taken by United States 
in condemnation proceeding and some 
patients receiving treatment at hos¬ 
pital during governmental occupancy 
may have been nonresidents of the 
state.—U. S. v. 68,716 Square Feet of 
Land in City of New York. Borough 
and County of Bronx, D.C.N.Y., 79 F. 
Supp. 438. 

Ohartsr provisions 

(1) Exemption of charitable hospi¬ 
tal corporation’s property from taxa¬ 
tion as long as used for purpose of 
hospital's incorporation, by charter 
amendment increasing hospital's au¬ 
thorized property holdings, was held 
not to change or restrict general ex¬ 
emption of all lta property from tax* 
atlon by original charter. Amended 
charter exempts all its realty, includ¬ 
ing that owned and held by, or for 
use of, corporation, whether or not 
actually occupied thereby, and uni¬ 
form construction of amended charter 
for many years as exempting realty 
leased by hospital to commercial cor¬ 
poration is important consideration. In 
construing charter.—Woonsooket 
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Hospital v. Quinn, 17S A. 560, 64 R. 
I. 424. 

(2) Fact that insane hospital Is 
charitable institution does not jpstify 
its ‘fiirther acquisition of property 
in violation of Its charter limitation 
with respect to right to tax exemp¬ 
tion. Charter of Insane hospital au¬ 
thorizing Corporation to possess prop¬ 
erty provided Income therefrom did 
not exceed ten thousand dollars an¬ 
nually is not construable as exempt¬ 
ing Only such of its property as does 
not yield Income In such amount— 
Brattleboro Retreat v. Town of Brat¬ 
tleboro, 173 A. 209, 106 Vt 228. 

(8) As against contention that 
there was no consideration for char¬ 
ter of insane hospital and conse¬ 
quently tax exempt provision therein 
was a mere gratuity and subject to 
future legislation, court was not re¬ 
quired to look for consideration for 
grant of charter outside of charter. 
Where charter of insane hospital 
provided that property should at all 
times be exempt from taxation, sub¬ 
sequent statute providing that prop¬ 
erty thereafter acquired should be 
taxable was unconstitutional and un¬ 
less accepted by corporation gave no 
authority to tax any of its property. 
—Brattleboro Retreat v. Town of 
Brattleboro, supra. 

19. N.Y.—New York Western Dis¬ 
pensary v. New York, 4 N Y S. 647, 
66 N.Y Super. 861. 

Almshouse generally see supra | 296. 
SO. Ark —Corpus Juris cited Su 
Missouri Pac. Hospital Ass'n v. 
Pulaski County, 199 S.W.2d 829, 
382, 211 Ark. 9. 

La.—New Orleans Bank & Trust Co 
v City of New Orleans, 147 So 42, 
176 La. 946. 

Ohio —Cleveland Hospital Service 
Ass'n v. El bright, App., 45 N.E 2d 
157, affirmed 49 N.E.2d 929, 142 
Ohio St 51. 

Okl.—Tulsa County v. St. John*a Hos¬ 
pital, 191 P.2d 983, 200 Okl. 176— 
Corpus Juris cited is In re Farm¬ 
ers’ Union Hospital Ass'n of Elk 
City, 126 P.2d 244, 246, 100 Okl. 661. 
Or.—Waller v. Lane County, 68 P.2d 
214, 155 Or. 160. 

61 C.J. p 500 note 14. 

Charitable and benevolent institu¬ 
tions generally see supra | 282. 
Charitable or benevolent status of 
hospital and its property see infra 
subdivision d of this section. 
Medical center 

Property belonging to medical cen¬ 
ter, which Was a charitable, nonprofit 
corporation, was exempt from taxes, 
where property was used for purpos¬ 
es for which medical center was or¬ 
ganised, and not more than seventy- 
five per cent of the floor space was 
rented, and rents were used for the 
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or property uaedior charitable, 21 or religioiw and 
charitable, 22 or charitable and benevolent, 28 or 
hospital 24 purposes. The public policy t 4or ta % ex-' 
ejnption,of t the property ,of institution^ carrying on 
hospital purposes as expressed in a tax law has been 
upheld by the courts. 25 On the other hand, hospitals 
have lpeen denied exemption as religious 26 or 
scientific 27 societies or institutions, and have also 
been denied exemption as seminaries of learning. 28 
Whether or not a hospital is exempt, in the last 
analysis, depends on the words employed in the 
governing constitutional and statutory provisions. 28 

Theory underlying exemption of hospitals is that 
they relieve the state of a burden which would oth¬ 
erwise rest on it. 80 


"H capital ”*as the term is u6ed In tax exemption 
laws, has heen defined as an institution in which 
sick or injured are given medical or surgical care, 81 
commonly at public expense or by charity. 22 

"Public hospital ” Although in distinguishing pri¬ 
vate and public hospitals it has been said that a 
“public hospital 0 is one supported, maintained, and 
controlled by public authority, 33 a “public hospital," 
within constitutional and statutory provisions ex¬ 
empting public hospitals from taxation, is an insti¬ 
tution which is open to the public generally and 
which is operated for the benefit of the public in 
contradistinction to being operated for the benefit of 
a private individual, corporation, or group of in¬ 
dividuals 34 It is not necessary that the hospital be 


charitable purpose of the medical 

center.—Miller v. Doss, Fla, 46 So 2d 

888. 

Contra State ex rel Miller v. Doss, 
2 So 2d 303. 146 Fla. 752 

8l. Ohio—Application of Cleveland 
Memorial Medical Foundation, B T. 
A, 83 NE2d 829. 

Shares of corporate stock 

Ohio.—Application of Cleveland Mem¬ 
orial Medical Foundation, supra. 

22, Neb.—In re St. Elizabeth Hos¬ 
pital. 189 NW. 981, 109 Neb 104. 

83. Personal property 

N.C.—Piedmont Memorial Hospital v 
Guilford County. 12 S E 2d 266, 218 
N C. 673. 

84 . N.T.—People ex rel. Doctors 
Hospital v. Sexton, 48 N.Y S 2d 201, 
267 App Div. 736, affirmed 64 N E 
2d 278, 296 N.Y. 653 

85. N.Y.—People ex rel Doctors 
Hospital v. Sexton, supra. 

86 . Ill —People v. St Mary’s Ro¬ 
man Catholic Hospital of Centralia, 
137 N.E. 865, 306 Ill. 174. 

61 C.J. p 601 note 16. 

Religious institutions generally see 
supra If 289-291. 

87. Tenn.—City of Knoxville v. Ft 
Sanders Hospital, 257 S.W. 408, 148 
Tenn. 699. 

Literary and scientific institutions 
see infra | 299. 

88. N.Y.—People v. Campbell, 93 N. 
Y. 196. 

Educational institutions generally see 
supra || 283-288. 

89. Ark —Missouri Pac. Hospital 
Ass'n v. Pulaski County, 199 SW. 
2d 829, 211 Ark. 9. 

30. Conn.—Legat v. Adorno, 88 A. 2d 
186. 188 Conn. 134. 

61 C.J. p 601 note 19. 

81. Miss.—City of Vicksburg v. 
Vicksburg Sanitarium, 78 So. 702, 
117 Miss. 709. 

Sfc Miss.—City of Vicksburg v. 
Vicksburg Sanitarium, supra. 

61 C.J. p 601 note 22. 


33. N C —Piedmont Memorial Hospi¬ 
tal v Guilford County, 12 S E 2d 
266, 218 N.C. 673. 

34. Minn.—State v. H. Longstreet 
Taylor Foundation, 269 NW. 469, 
198 Minn. 263—State v. Browning, 
256 N.W. 264, 192 Minn 26 
“Operated for the benefit of the 

publlo” means operated without an 
intent to make a private profit It 
is not thereby meant that the insti¬ 
tution must dispense charity or that 
it may not charge a fee for services 
rendered Operated for the benefit of 
the public does mean that the re¬ 
ceipts shall not be substantially more 
than the disbursements so that a net 
profit results, nor is it meant that a 
hospital is exempt for a particular 
year merely because there is no prof¬ 
it for that year.—State v. Academy 
of our Lady of Lourdes, 21 N W 2d 
617, 221 Minn. 227—Fairmont Com¬ 
munity Hospital Ass’n v. State, 21 
N W.2d 243, 221 Minn. 107—Village 
of Hibbing v. Commissioner of Taxa¬ 
tion. 14 N W 2d 923, 217 Minn. 628, 
156 A.LR. 1294—-State v. H. Long- 
street Taylor Foundation, 269 N W 
469, 198 Minn. 263—State v. Brown¬ 
ing, 256 N.W. 254, 192 Minn. 25. 

‘•The controlling feature is wheth¬ 
er the institution was built, organ¬ 
ized, and/or is maintained with an 
intent to make a private profit, not 
whether there happens to be a profit 
in any given year.”—State v. H. 
Longstreet Taylor Foundation, 269 
N.W. 469, 471, 198 Minn. 263—State 
v. Browning, 255 N.W. 254, 256, 192 
Minn. 25. 

drenmetanoee not resulting in pri¬ 
vate profit 

(1) Fact that operation of com¬ 
munity hospital, if successful, might 
ultimately reduce Indebtedness of old 
corporation from whom property was 
purchased and perhaps repay It in 
full, which would merely constitute 
payment of the purchase price of the 
building and equipment, would not 
result in any profit to any member of 


a new corporation which would pre¬ 
vent it being a public hospital for tax 
exemption purposes—Fairmont Com¬ 
munity Hospital Ass’n v. State, 31 
N W.2d 243, 221 Minn. 107. 

(2) An arrangement whereby pre¬ 
ferred stock of corporation from 
which assets were purchased by com¬ 
munity hospital association might be 
used In payment of hospital services 
was immaterial on issue of whether 
hospital being operated without 
stockholders and without profit was 
a public hospital for tax exemption 
purposes, since, although the pre¬ 
ferred stockholders were by such 
means repaid a portion of their in¬ 
vestment, such could not be re¬ 
garded as a profit inuring to new cor¬ 
poration —Fairmont Community Hos¬ 
pital Ass’n v State, supra 

(3) Evidence that equipment be¬ 
longing to some of incorporators of 
community hospital association, 
who were also stockholders of corpo¬ 
ration, transferring its assets to com¬ 
munity association, was left in hospi¬ 
tal after the sale and leased to doc¬ 
tors desirous of using it, with result¬ 
ing gain to owners, which profit was 
distinct from any profits earned or 
payments made by the hospital as 
such, did not establish a private gain 
for such incorporators, sufficient to 
justify a finding that community as¬ 
sociation was not a public hospital 
for tax exemption purposes.—Fair¬ 
mont Community Hospital Ass’n v. 
State, supra. 

Control 

(1) Evidence disclosing that three 
of sixteen incorporators of communi¬ 
ty hospital association were common 
stockholders or officers in corporation 
from which hospital and equipment 
was acquired did not afford basis for 
conclusion that control of the two 
corporations was vested in the same 
individuals so as to justify conclu¬ 
sion that hospital was not operated 
as a public hospital for tax exemp¬ 
tion purposes.—Fairmont Community 
Hospital Ass'n v. Stats, supra. 
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owned by the public,** and It hoed not operate at' a 
loss or as a charitable institution^ in order to re¬ 
main eligible for exemption under such constitution¬ 
al and statutory provisions.** A public hospital is 
entitled to pay its operating expenses out of receipts 
derived from charges made for services rendered. 37 
The possibility that a public hospital at some future 
date might change its status to one for private profit 
is not a factor to be considered in determining 
whether its property was subject to exemption from 
taxation. 38 

“Indigent insane persons” While doubt has 
been expressed as to the desirability of attempting 
a technical definition of the phrase “indigent insane 
persons” as used in tax exemption laws, 39 it has 
been held to include those insane persons who, by 
reason of poverty, are unable, having due regard to 
other imperative obligations resting on them, to con¬ 
tribute any substantial amount to their own sup¬ 
port in an asylum. 40 

Removal of conditional exemption for failure to 
comply with the conditions imposed m its grant 
does not deprive the institution of property without 
due process of law. 41 

Insane asylum may be tax-exempt under stat¬ 
utes providing expressly for exemption of such asy¬ 
lums, 42 or under statutes exempting charitable in¬ 
stitutions generally. 43 

Sanitarium for persons not insane but suffering 
from nervous diseases has been held exempt under 
a statute exempting real estate occupied for the 


treatment of nervous of mental 'disease*. 4 * 
b. Ownership of Property 

Wherf exemption le predicated on ownership by a 
charitable Institution, hospital property owned by others 
Will be denied exemption; but equitable ownership may 
be sufficient under some circumstances. Where the stat¬ 
ute broadly exempts hospitals used for benevolent pur¬ 
poses, exemption depends solely on use, Irrespective of 
ownership or of tho character of the owner. 

Where the constitution or a statute predicates ex¬ 
emption on ownership of property by a charitable 
institution, hospital property owned by others will 
be denied exemption, 46 and equitable ownership by 
such an institution has been held insufficient. 48 
Equitable ownership has been held sufficient, how¬ 
ever, under a constitutional provision exempting 
public hospitals where the vendor and vendee both 
devote the property to a use which constitutes a 
basis for exemption. 47 Where the statute, broadly 
exempts hospitals used for benevolent purposes, ex¬ 
emption depends solely upon use, irrespective of 
ownership 48 or of the character of the owner. 48 
So a statute exempting property exclusively used 
for public charity refers not to the character of the 
corporation or association owning the property 
sought to be exempted, but, regardless of the char¬ 
acter of the owner, to the direct and exclusive use 
of the property for public charity. 60 

Public or private ownership . A hospital may be 
exempt as a public charity despite the fact that 
it is not owned by the state or a municipal corpo¬ 
ration. 61 


(2) Fact that some of the doctors 
in control of corporation transferring 
assets to community hospital associ¬ 
ation continued for a time after sale 
to maintain offices in the hospital did 
not preclude hospital from claiming 
exemption from taxation as a public 
hospital, where arrangement was 
temporary in nature and did not ex¬ 
ist at all during year for which taxes 
were attempted to be levied—Fair¬ 
mont Community Hospital Ass’n v. 
State, supra. 

35 . Minn—Village of Hibbing v. 
Commissioner of Taxation, 14 N. 
W 2d 923. 217 Minn. 628, 156 A L R. 
1294. 

Held public hospital 

Minn.—State v. Academy of Our Lady 
of Lourdes, 21 N.W.2d 617, 221 
Minn. 22 7—Fairmont Community 
Hospital Ass'n v, State, 21 N W 2d 
243, 221 Minn. 107—Village of Hib¬ 
bing v. Commissioner of Taxation, 
14 N.W.2d 923, 217 Minn, 628, 156 
A L R. 1294—State v. H. Long- 
street Taylor Foundation, 269 N.W. 
469, 198 Minn. 263. 

36. Minn.—State v. Academy of Our 


Lady of Lourdes. 21 NW.2d 617, 
221 Minn. 227—Fairmont Communi¬ 
ty Hospital Ass'n v. State, 21 N.W. 
2d 243, 221 Minn. 107. 

37. Minn —Village of Hibbing v. 
Commissioner of Taxation, 14 N. 
W 2d 923, 217 Minn. 628, 156 A.L.R. 
1294. 

38 . Minn,—Fairmont Community 
Hospital Ass’n v. State, 21 N.W.2d 
243, 221 Minn. 107. 

30 . Mass —Massachusetts General 
Hospital v. Inhabitants of Belmont, 
124 NE. 21, 233 Mass. 190. 

40 . Mass —Massachusetts General 
Hospital v. Inhabitants of Belmont, 
supra. 

41 . Mass —Massachusetts General 
Hospital v. Inhabitants of Belmont, 
supra. 

61 C.J. p 501 note 25 

42 . Mass.—Massachusetts General 
Hospital v. Inhabitants of Belmont, 
supra. 

61 C.J. p 504 note 65. 

43 . Pa.—^Philadelphia v, Pennsyl¬ 
vania Hospital, 8 Pa. 72. 

61 C.J. p 504 note 66. 
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44. Mass —New England Sanitarium 
v. Inhabitants of Stoneham, 124 N. 
E 29. 22(3 Mass. 171. 

61 C J p 504 note 68. 

45. Ill—People v. City of Chicago, 
153 N E 725, 323 Ill. 68. 

61 C.J. p 601 note 26. 

4a Ill.—People v. St. Mary's Ro¬ 
man Catholic Hospital of Centralia, 
137 N.E 865, 306 Ill. 174. 

61 C.J. p 501 note 27. 

47. Minn —Village of Hibbing v. 
Commissioner of Taxation, 14 N. 
W.2d 923, 217 Minn. 528, 156 AL. 
R. 1294. 

48. Idaho—Blstline v. Bassett, 272 
P. 696, 47 Idaho 66, 62 A.L.R. 323. 

49. Idaho—Blstline v. Bassett, su¬ 
pra. 

61 C.J. p 501 note 29. 

BO. Ark.—Missouri Pac. Hospital 
Ass’n v. Pulaski County, 199 S.W. 
2d 329, 211 Ark. 9. 

61. 111.—Sisters of Third Order of 
St. Francis v. Peoria County Board 
of Review, 83 N.E. 272, 281 111. 817. 
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Chang* of ownership . Where there is m change 
of ownership of a corporation front One not exempt 
to one exempt from taxation, mere change of own¬ 
ership, unaccompanied by complete change of con* 
trol by, and use for the purposes of, the new owner, 
is not sufficient to entitle it to exemption from taxa¬ 
tion. 52 

c. Universal or Pnblic Availability of Benefits 

Where the statute or constitution exempts property 
of charities Which are public, a hospital operated for the 
benefit of a restricted class Is not exempt thereunder, and 
a hospital run exclusively for the benefit of its support¬ 
ing members has been denied exemption as property 
used for strictly charitable purposes. 

Where the statute or constitution exempts prop¬ 
erty of charities which are public, a hospital op¬ 
erated for the benefit of a restricted class is not 
exempt thereunder, 58 and a hospital run exclusively 
for the benefit of its supporting members has been 
denied exemption as property used for “strictly 
charitable purposes.” 64 Thus, exemption has been 
denied to hospitals operated solely or primarily for 
the benefit of railroad employees, 65 although under 
some statutes such hospitals have been held exempt 
from taxation. 55 

<L Charitable or Benevolent Status of Hospital 
and Its Property 

Hospitals which aid In maintaining the public health 


and make valuable contributions to 'the advancement of 
medical aplence are regarded aa benevolent and charlts- 
> We; but not all hoepitals are charitable Institutions, end, 
In order to entitle a hospital to exemption from taxation 
aa a charitable Institution, It must appear that It la or¬ 
ganized and conducted for charitable purposes, an im¬ 
portant tast being whether or not It Is maintained for 
profit. 

Hospitals which are devoted to the care of the 
sick and injured, which aid *in maintaining public 
health, and which make valuable contributions to the 
advancement of medical science are rightly re¬ 
garded as benevolent and charitable; 57 and a hos¬ 
pital association not conducted for profit which de¬ 
votes all of its funds exclusively to the maintenance 
of the institution is a public charity, 58 irrespective 
of whether patients are required to pay for the 
services rendered. 68 

All hospitals are not charitable institutions; 60 
they may be, and often are, conducted for pecuniary 
profit. 51 So where the constitution or a statute 
predicates exemption on charitable purpose or use, 
the mere fact that property is employed for hospital 
purposes is not sufficient basis for exemption from 
tax. 62 In order to entitle a hospital to exemption 
it must affirmatively appear that it is organized and 
conducted for charitable purposes, 63 and that no 
funds are diverted from the institution ; 64 and prop¬ 
erty used for profit is not exempt 66 


52. Minn.—State ▼. Wlllmar Hospi¬ 
tal, 2 NW2d 564, 212 Minn. 38. 

53. U.S.—St. Louis Southwestern 
Ry Co v. Tates, C.CAArk., 23 F. 
2d 283 

61 C J p 502 note 33. 

Universal or public availability of 
benefits of charitable institutions 
generally see supra 6 282. 

54. Colo—Board of County Com'rs 
of Chaffee County v. Denver St R 
G. R. Co Employes Relief Ass’n, 
203 P. 850, 70 Colo. 592, 22 A.L R. 
962. 

61 C.J. p 502 note 84. 

55. Ark.—Missouri PAc. Hospital 
Ass’n v Pulaski County, 199 S.W.2d 
329, 211 Ark. 9. 

61 C.J p 502 notes 38 [a], 34 [a] 

50. Kan —A. T. St S. P. Hospital 
Ass’n v. State Commission of Rev¬ 
enue and Taxation, 246 P,2d 299, 
173 Kan. 812. 

Hospital held exempt 

(1) As being used for charitable 
and benevolent purposes.—A. T. 4b 8. 
F. Hospital Ass'n v. State Commis¬ 
sion pf Revenue and Taxation, su¬ 
pra. 

(2) As institution of “purely pub¬ 
lic charity."—City of Palestine v. 
Missouri-Pacific Lines Hospital 
Ass'n, Tex.Clv.Appw, 99 S.W.2d 311, 
error refused. 


57. N T —People ex rel. Doctors 

Hospital v Sexton, 48 NTS 2d 201, 
267 App Dlv 736, affirmed 64 N E 
2d 273, 295 N Y 553 

Hospital as charitable Institution 
generally see Charities 8 2 e. 

58. NY —reople ex rel Doctors 

Hospital v Sexton, supra. 

59. N Y —People ex rel. Doctors 

Hospital v. Sexton, supra. 

60. Utah.—William Budge Memorial 
Hospital v Maughan, 3 P.2d 258, 
79 Utah 516, rehearing denied 13 
F.2d 1119, 79 Utah 516. 

"Hospitals, as such, are not neces¬ 
sarily public charities "—Benton 
County v Allen, 133 P 2d 991, 992, 
170 Or 481. 

61. Utah.—WiUlam Budge Memorial 
Hospital v* M&ughan, 3 P.2d 258, 
79 Utah 616, rehearing denied 13 P. 
2d 1119, 79 Utah 516. 

68. Utah—William Budge Memorial 
Hospital' v. Maughan, supra. 

61 C.J. p 502 note 35 

03* W.Va,—Reynolds Memorial Hos¬ 
pital v. Marshall County Court, 90 
6.E. 236. 239, 78 W.Va. 685. 

61 C J. p 502 note 36. 

Property operated in obnaeotlom with 
Mnaee business 

Where property held by "Home and 
Hospital Association" was used and 

617 


operated in connection with an affili¬ 
ated corporation which conducted an 
insurance business, such property 
was not used exclusively for char¬ 
itable and benevolent purposes so as 
to be exempt from taxation under the 
constitution —State ex rel. Goodell 
v. Security Ben. Ass'n, 87 P.2d 560, 
149 Kan 384. 

Belief of body 

For purposes of tax exemption, a 
charity is & gift to be applied, con¬ 
sistently with existing law, for the 
benefit of an indefinite number of 
persons, by relieving their bodies 
from disease, suffering, or constraint. 
—Benton County v. Allen, 133 P.2d 
991, 170 Or 481. 

64. Ark —Missouri Pac Hospital 
Ass’n v Pulaski County, 199 SW 
2d 329, 211 Ark. 9. 

05. Okl —Corpus Juris cited la In re 
Farmers' Union Hospital Ass'n of 
Elk City, 126 P 2d 244, 246, 190 
Okl 661. 

Tex —City of Longview v Markham- 
McRee Memorial Hospital, 152 8. 
W 2d 1112, 187 Tex. 178—-City of 
Corpus Christi v. Fred Roberts Me¬ 
morial Hospital, Civ App., 195 SW. 
2d 429, refused no reversible error 
—Markham Hospital v. City of 
Longview, Civ.App., 191 S.W.2d 695, 
error refused. 

61 C.J. p 502 note 87* 
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No single test is drspobltSvb<uf whether J a ht>& 
pitkl is being conducted ^tclu^vely as acHarifcrftfe 
project; 66 all the facts inT«ach individual ease 
must be assembled and examined in their ehtiflety 
and the substance of the. scheme or plan of opera¬ 
tion exhibited thereby will determine whether the 
institution involved is entitled to have its property 
freed from taxes. 67 The actual financial set-up of 
the hospital is important. 68 A recognized test 
in determining whether a hospital is charitable is 


■J its purpos€8, that Whether or not it is main- 
• tatoed for profit^ 8 and an important test ds whether 
the members of the .corporation render services 
1 without compensation* 7 ? Thus, exemption will ordi¬ 
narily be denied * hospitals, organized or conducted 
primarily for profit, 71 ' even though incorporated un¬ 
der a nonpecuniary profit act, 72 despite incidental 
charity in treating of patients or dispensing of 
medicines." 7 * ; * ' 

The bare fact thata hospital devotes the profits it 


OoastmpHoa of lease 

Lease of store building owned by 
tax-exempt hospital involving possi¬ 
bility of a tax exemption must be 
construed so strictly as to defeat 
such a possibility If it can be done 
and still leave court in position of in¬ 
terpreter Instead of a maker of the 
contract.—Steiden Stores v. City of 
Louisville. 198 S.W.2d 983. 303 Ky. 
687. 

Use not alien to normal functions of 
hospital 

Where hospital was Incorporated 
as a charitable institution, use of 
room in the hospital by treasurer and 
manager as his headquarters in con¬ 
nection with service to the Institu¬ 
tion and in addition for carrying on 
private medical practice did not in¬ 
terfere with the general use and oc- j 
cupation of the building by the hospi¬ 
tal for its own dominant purposes, 
so as to exclude room from exemption 
from taxation where use of room was 
for mutual convenience of hospital 
and physician who acted as secre¬ 
tary.—Calais Hospital v. City of Ca¬ 
lais, 24 A.2d 489, 138 Me. 234. 

69. Ohio —Cleveland Osteopathic 

Hospital v. Zangerle, 91 NE.2d 261, 
153 Ohio St. 222. 

07. Ohio.—Cleveland Osteopathic 

Hospital v. Zangerle, supra. 

Wis.—Prairie du Chlen Sanitarium 
Co. v. City of Prairie du Chlen, 7 
N.W.2d 832, 242 Wis. 202, *44 A. 
LR. 1480. 

08. Wis—Prairie du Chlen Sanitari¬ 
um Co. v. City of Prairie du Chlen, 
supra. 

Power of ooatrol 

Provisions of articles of incorpora¬ 
tion of hospital are not controlling in 
determining whether corporation Is a 
benevolent association entitled to tax 
exemption, but court will consider 
close connection between donor and 
donee and reserved power of control 
by donor over institution and its ca¬ 
pability of enabling donor to harvest 
the returns flowing from combination 
of institution and his private prac¬ 
tice.—Rivervlew Hospital v. City of 
Tomahawk, 11 N.W.24 188, 248 Wis. 
681* 


69. Ohio,—Cleveland Osteopathia 

Hospital v. Zangerle, 91 NE.2d 261, 
153 Ohio St. 222. 

OkL—In re Fanners* Union Hospital 
Ass'n of Elk City, 1*6 P.2d 244, 190 
Okl. 661. 

Vt.—Brattleboro Retreat v. Town of 
Brattleboro, 173 A. 209, 106 Vt. 
228. 

61 C J p 502 note 38. 

“Public hospital*’ as one not main¬ 
tained with Intent to make private 
profit see supra subdivision a of 
this section. 

**The line of distinction in tax m&tr 
ters between a charitable organiza¬ 
tion and others is to be found by the 
light of the relation between the hos¬ 
pital and its actual owner. The test 
is its origin and the objects of Its 
organizers, Its complete dedication to 
charitable purposes and absolute di¬ 
vorce from gain to those controlling 
ownership."—Riverview Hospital v 
City of Tomahawk. 11 N.W.2d 188, 
189, 243 Wis. 681. 

OolleotUms mot exceeding amount 
needed 

The real property of a hospital as¬ 
sociation is exempt from taxation on 
ground that the association is a char¬ 
itable institution when the charges 
collected for services are not more 
than needed for its successful main¬ 
tenance.—Gundry v. R. B. Smith Me¬ 
morial Hospital Au’n, 291 N.W. 213, 
293 Mich. 86. 

70. Wis.—Prairie du Chlen Sanitari¬ 
um Co. v. City of Prairie du Chien, 
7 N.W.2d 832, 242 Wis. 262, 144 A. 
LOt. 1480. 

71. Iowa.—Readlyn Hospital v. Hoth, 
272 N.W. 90, 223 Iowa 841. 

Minn.—State v. Willmar Hospital, 2 
N.W,2d 564, 212 Hinn. 38. 

N J.—Fairmount Hospital v. State 
, Hoard of Tax Appeals, 4 A.2d 67, 

122 N.J.Law 8, affirmed 8 A 2d 273, 

123 N.J.Law 201- 

Ohio.—Cleveland Osteopathic Hospl- 
, tal v. Zangerle, 91 N.E.2d 261, 158 
Ohio St. 222—CuHitan v, Cunning¬ 
ham Sanitarium, 16 N.B.2d 205, 184 
Ohio St. 99. 

Okl.— Corpus juris Mm A la in re 
Farmers* Union* Hospital Ass'n of 
Elk City, 126 P.2d 244, 246, 199 Okl. 

661., , j ' | 


Pa.-*—Appeal of Betts Hospital, Com. 

PI., 27 North Co. 69. 

61 C.7; p 602 note 99. 

Hospital organised as business corpo¬ 
ration. 

N.C.—Salisbury Hospital v. Rowan 
County, 169 S.B. 605, 205 NC. 8. 
Vut guS books Show substantial 
•profit is & circumstance tending to 
negative idea that hospital is a be¬ 
nevolent association within exemp¬ 
tion statute.—Prairie du Chlen Sani¬ 
tarium Co v. Oity of Prairie du 
Chien, 7 N.W.2d 832, 242 Wis. 262, 144 
A.L.R. 1460. 

Use a# adjunct to private business 

Where hospital was maintained pri¬ 
marily for greater convenience and 
profit of managing physicians in 
practice of their profession, hospital 
was not exempt from taxation under 
statute.—Riverview Hospital v. City 
of Tomahawk. 11 N.W.2d 188, 243 
Wis. 581—Prairie du Chien Sanitari¬ 
um Co. v. City of Prairie du Chien, 7 
N.W.2d 832, 242 Wis. 262. 144 A.L.R. 
1480. 

Hospital held not conducted for prof¬ 
it 

Me.—Calais Hospital v. City of Cal¬ 
ais, 24 A.2d 489, 138 Me. 234. 

72. N.J.—Fairmount , Hospital v. 
State Board of Tax Appeals, 4 A 
2d 67. 122 N.J.Law 8, affirmed 8 
A 2d 278, 123 NJT.Law 201. 

73. Ky.—Wathen v. Louisville, 85 S 
W. 1195, 27 Ky.L. 635. 

N.C.—Salisbury Hospital v. Rowan 
County, 169 S.E. 805, 205 N.C. 8. 
Ohio.—Cleveland Osteopathic Hospi¬ 
tal v. Zangerle, 91 N.H.2d 261, 153 
Ohio St. 222. 

Okl.—In re Farmers* Union Hospital 
Ass’n of Elk City, 126 P.2d 244, 190 
Okt 661. 

Use of property for corporate profit 
or inoome 

Hospital supported in substantial 
part by donations and largely by in¬ 
come derived from pay patients was 
not exempt from taxation under stat¬ 
ute as institution of purely public 
charity the property of which was 
not used for purposes of private or 
corporate profit or income, although 
hospital received some patients un¬ 
able to pay.—Richardson v. Executive 
Committee of Baptist Convention, 
169 S.E. 18, 176 Qa. 705. 
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makes from tke conduct of its affairs to paying off 
indebtedness, and to improving and enlarging its 
plant does not of itself place it in the category 
of a tax exempt charitable institution; 74 it is the 
use of the property and pot the use of the pro¬ 
ceeds derived therefrom which is determinative of 
the question of tax exemption. 76 Thus, property 
of hospital used for other and profitable purposes 
is not tax exempt despite application of the pro¬ 
ceeds to maintenance of the hospital. 76 

A hospital, in order to qualify as a charitable 
institution the property of which is exempt from 
taxation, should have as an important objective the 
care of the poor, needy, and distressed who are 
unable to pay, 77 although the fact that it admits and 
ministers to a number of pay patients will not neces¬ 
sarily destroy its charitable character. 78 The fact 
that the hospital receives and is dependent on dona¬ 
tions indicates a benevolent character, 79 as does the 
fact that it takes all patients who apply, regardless 
of their ability to pay, or at least that it takes a fair 
number of charity patients. 80 

A hospital organized and conducted primarily for 
charitable purposes will not be denied exemption 
because of an incidental profitable use of its prop¬ 


erty, 81 or because patients fof sufficient pecuniary 
ability are required to pay for what they receive, if 
the proceeds are applied exclusively to the purposes 
of the institution and if indigent patients are treated 
without charge, 82 or because none of the patients 
are cared for without charge, 82 or because its char¬ 
ter does not specifically provide for the care of pa¬ 
tients from within the state. 84 Likewise, such a 
hospital will not be denied exemption because it 
receives contributions from outside sources as long 
as all money received is devoted to the general pur¬ 
poses of the hospital, 85 because it is not supported 
wholly by gratuitous donations, 86 because in some 
years, instead of the usual deficit, it shows a small 
surplus which is used to supply needed equipment, 87 
because proceeds of operation are devoted in part 
to upkeep and maintenance requirements, 88 such as 
a nurses’ training school, 89 or because it maintains 
a training school for nurses who receive board and 
instruction in exchange for services rendered by 
them in the work of the hospital. 90 Moreover, the 
fact that the hospital does not maintain a training 
school for nurses as contemplated by its statement 
of purposes does not disqualify it from statutory 
exemption as a charitable institution. 91 


74. Ohio —Cleveland Osteopathic 
Hospital v. Z&ngerle, 91 N E 2d 261, 
153 Ohio St. 222. 

76. Ohio.—Cleveland Osteopathic 
Hospital v. Z&ngerle, supra. 

76. Colo—Spears’ Free Clinic and 
Hospital for Poor Children v Wil¬ 
son. 84 P 2d 66. 103 Colo. 182. 

61 C.J. p 603 note 48. 

77. Ohio—Cleveland Osteopathic 
Hospital v Zangerle, 91 N E 2d 261, 
163 Ohio St 222. 

78. Ohio.—Cleveland Osteopathic 
Hospital v Zangerle, supra. 

79. Wis—Prairie du Chien Sanitari¬ 
um Co. v. City of Prairie du Chien, 
7 N W 2d 832, 242 Wis. 262, 144 
A.L.R 1480. 

80. Wis.—Prairie du Chien Sanitari¬ 
um Co. v. City of Prairie du Chien, 
supra. 

81. Okl.—In re Farmers* Union Hos¬ 
pital Ass’n of Elk City, 126 P.2d 
244, 190 Okl. 661. 

Pa.—Appeal of Betts Hospital, Com. 
P!., 27 North Co. 69. 

61 C J. p 602 note 41. 

88 . Okl.—Tulsa County v. St John's 
Hospital, 191 P.2d 983, 200 Okl, 
176. 

Pa.—Appeal of Betts Hospital, Com. 
PI., 27 North.Co. 69. 

61 C.J. p 602 note 42. 

Ikyastlfattoa of ability to pay 

4 Whore hospital organized as non¬ 
profit corporation had, no capital 


structure or stock, paid no dividends 
or director's fees, and put all pro¬ 
ceeds over expenses into hospital for 
extension of services, equipment and 
physical plant, and no patient was 
refused admission or treatment be¬ 
cause of inability to pay or to secure 
governmental aid, hospital was a 
charitable organization and its prop¬ 
erty was exempt from taxation not¬ 
withstanding an investigation was 
made of patients* ability to pay in 
nonemergency cases prior to their 
admission—People ex rel. Cannon v. 
Southern Illinois Hospital Corp., 88 
NE 2d 20, 404 Ill 66 

Payment by public authorities 

An incorporated sanatorium for 
treatment of tubercular patients con¬ 
ducted by a religious sisterhood was 
& benevolent organization within 
statute, and its realty was exempt 
from taxation, where no member of 
sisterhood who was employed by san¬ 
atorium received any compensation 
for her services, and all money re¬ 
ceived by sanatorium above operating 
expenses was used in increasing fa¬ 
cilities of institution or in supporting 
other hospitals or educational insti¬ 
tutions, and no one was rejected by 
sanatorium because of inability to 
pay for hospitalization, and it was 
immaterial that the state and munici¬ 
palities paid for care of patients who 
were public charges; and the fact 
that the state and municipalities al¬ 
lowed sanatorium, in computing cost 
of maintaining such patients, to in- 

619 


elude as part of cost a rate at which 
services rendered by members were 
commonly paid for when performed 
by others than members did not de¬ 
prive sanatorium of exemption from 
taxation —Order of Sisters of St. Jo¬ 
seph v. Town of Plover, 1 N.W.2d 173, 
239 Wis. 278. 

83. Vt.—Brattleboro Retreat v 
Town of Brattleboro, 173 A. 209, 
106 Vt 228. 

84. Vt—Brattleboro Retreat v 
Town of Brattleboro, supra. 

85. Ill—Sisters of Third Order of 
St Francis v. Peoria County Board 
off Review, 83 N.E. 272, 231 Ill 
317 

86. Tex —Santa Rosa Infirmary v 
City of San Antonio, Com App., 259 
SW. 926. 

87. Mich —Gundry v. R. B. Smith 
Memorial Hospital Ass'n, 291 N.W 
213, 293 Mich 36. 

88. Tex.—Santa Rosa Infirmary v 
City of San Antonio, Com.App., 269 
S.W. 926. 

61 C.J. p 503 note 45. 

89. Tex.—Santa Rosa Infirmary v. 
City of San Antonio, supra. 

90. Ill.—Cook County Board of Re¬ 
view v. Chicago Policlinic, 84 NE 
220, 283 Ill. 268—Sisters of Third 
Order of St. Francis v. Peoria 
County Board of Review, 83 NE 
272, 231 I1L 817. 

91. Me.—Calais Hospital v. City of 
Calais, 34 A.2d 489, 138 Me. 224. 
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The right of exemption harries with it, ha an 
incident, the opportunity to adapt and fit for 9ttch 
use within a reasonable time property acquired with 
the intention of devoting it to a tax-exempt use,® 2 
and while it is being so fitted, the taxing authorities 
are warranted in determining that the parties were 
devoting the property to a use comprehended within 
the exemption.® 3 Thus, exemption has been granted 
to an addition to an existing hospital prior to the 
time of actual use and during the course of con¬ 
struction,® 4 although denied to hospital buildings in 
course of construction.®® 

Under a statute exempting hospitals which main¬ 
tain wards for charity patients and give treatment 
to such patients, provided the treatment of charity 
patients constitutes at least fifteen per cent of the 
business of the hospital, the property of a privately 
owned hospital devoting over fifteen per cent of 
its annual gross revenues to treatment of charity 
patients is exempt, whether or not separate rooms, 
departments, or wards are maintained for such pa¬ 
tients. 96 Under a statute exempting property used 
for hospital purposes where the hospital maintains 
one or more charity wards which are for charity 
patients and where all the income from the hospital 
is used entirely for the purposes thereof and no 
part thereof for private purposes, a hospital claim¬ 
ing the exemption may be operated for profit and 
its income may exceed its expenses, provided all 
of the income is devoted to hospital purposes, 97 and 
the fact that no particular beds or wards are 


44 r C. J. j & 

sepaf&tely set aside, designated, and maintained for 
the u&c of eharity patients is immaterial where bedi 
or wards are always Available to* chdfity patients.® 3 
A hospital may employ a‘ physician t6 treat charity 
patients, should it be necessary or be deemed ap¬ 
propriate.®® With respefct to exemption from taxa¬ 
tion, what may be suitable compensation for serv¬ 
ices rendered by the hospital is primarily for the 
decision of the corporation. 1 

Purely public charity . A private hospital founded 
and maintained by a group of doctors for their 
own convenience, with or without profit, does not 
qualify for exemption as an institution of purely 
public charity. 2 

Property used exclusively for hospital purposes . 
A statute exempting from taxation the real property 
of a corporation organized and using such property 
exclusively for hospital purposes does not require 
a hospital to furnish free service to the needy as 
a condition precedent to tax exemption. 3 Where the 
statute exempts property used exclusively for hos¬ 
pital purposes if the property 19 not used or op¬ 
erated by the owner or any other person for profit 
regardless of the purposes to which the profit is 
devoted, a hospital operated for the purpose of 
producing surplus of income over expenses so as to 
permit periodic retirement of a portion of its bonded 
indebtedness and expansion of its facilities is op¬ 
erated for profit, and its property is, therefore, not 
exempt from taxation. 4 In determining whether a 
hospital comes within a statute exempting property 


9ft. Minn.—Fairmont Community 
Hospital Ass’n v. State, 21 N.W 2d 
243, 221 Minn. 107—Village of Hib- 
bing v. Commissioner of Taxation, 
14 N.W 2d 923, 217 Minn. 528, 156 
AL.R, 1294. 

93* Minn —Village of Hibbing v. 

Commissioner of Taxation, supra. 
Nurses' horns undergoing* repairs 
Ohio.—Good Samaritan Hospital 

Ass’n of Sandusky v Glander, 99 N. 
E 2d 473, 155 Ohio St. 607. 

94. Pa.—In re Appeal of Children’s 
Hospital of Philadelphia, 82 Fa.Su- 
per. 196. 

61 C.J. p 503 note 55. 

95. Pa.—Jewish Maternity Assoc, v. 
Philadelphia, 24 PcuDist. 307. 

96. Ala.—Gay v. State, 153 So. 767* 
228 Ala. 253. 

97. Miss.—Board of Sup’rs of Hinds 
County v Jackson Hospital Benev. 
Ass’n, 177 So. 27, 180 Miss. 129. 

Kojspital held exempt 
• (1) Where Income other than that 
allocated to current expenses was be- ; 
ing used to liquidate debt bona fide | 
Incurred by hospital in purchase of i 
its property.—Board of Sup'rs of j 


Hinds County v. Jackson Hospital 
Benev. Ass’n, supra. 

(2) Even though several physi¬ 
cians who were principal owners of 
the stock had their offices therein 
and with other physicians constituted 
themselves a clinic, using the hospi¬ 
tal's facilities and dividing profits 
among themselves, where the serv¬ 
ices of the physicians rendered to 
hospital were worth more than bene¬ 
fits granted the physicians.—Board of 
Sup’rs, Warren County, v. Vicksburg 
Hospital, 163 So. 382, 173 Miss. 805. 

98. Miss.—City of Natchez v. Natch¬ 
ez Sanatorium BeneV. Ass'n, 2 So. 
2d 798, 191 Miss. 91. 

99. Miss.—Rush Hospital Benev. 
Ass’n v. Board of Sup’rs of Lauder¬ 
dale County, 192 So. 829, 187 

204. 

1, Co&otaslveuess 

Judgment of hospital authorities as 
to suitable compensation for services 
rendered should not be overturned, If 
within limltfe as to which reasonable 
men might differ reasonably, but 
judgment of such authorities would 
be persuasive only it 1 it Should he 
manifest that compensation was un* 

620 


reasonable.—Rush Hospital Benev. 
Ass'n v. Board of Sup'rs of Lauder- 
dale County, supra. 

Charges and expense* held reason¬ 
able 

Miss —Rush Hospital Benev. Ass’n 
v. Board of Sup'rs of Lauderdale 
County, supra. 

2. Pa.—In re Hill School, 87 A.2d 
* 259, 370 Pa 21. 

3. N T.—People ex rel. Doctors Hos¬ 
pital v. Sexton, 48 N.T.S 2d 201, 267 
App Div. 736, affirmed 64 N.E.2d 
273, 295 NT 553. 

Tailure to repeal prior statute 
The failure of tax law to repeal 
specifically statutory provision ex¬ 
empting from taxation property of 
hospital corporations rendering medi¬ 
cal aid and treatment to poor per* 
sons without charge did not Indicate 
legislative intent'to ihcfcude language 
of such provision lh provision of law 
exempting realty of corporations or¬ 
ganized' exclusively for hospital pur¬ 
poses from taxation.—People ex ret 
Doctors Hospital v. Sexton, supra. 

4. Cad.—Sutter Hospital of Sacra* 
mfento v. City of Sacramento, 344 
PM 390, 89 Ctf.2d 28. 
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used exclusively for hospital purposes under speci¬ 
fied circumstances, it is immaterial that the hos¬ 
pital may contribute to the public welfare and Serve 
the interests of the state. 6 

Property used exclusively for hospital purposes 
within 1 the meaning of the statute includes any 
property which is used exclusively for any facility 
which is incidental to, and reasonably necessary for, 
the accomplishment of hospital purposes, 6 and in¬ 
cludes a school for training nurses, 7 a nurses* 
home,® property used to provide housing facilities 
for interns, resident doctors, superintendents, and 
other members of the hospital staff,® and recrea¬ 
tional facilities for student nurses, interns, and 
residents. 10 A building is not used exclusively for 
hospital purposes while under construction even 
though designed for such use and actually so used 
on completion, 11 and neither is an enterprise con¬ 
ducted solely for revenue purposes. 12 The property 
of a sanatorium corporation is not exempt from 
taxation as used exclusively for carrying out the 
purposes of the corporation where the sanatorium 
was closed by resolution of the directors for the 


deration of the war or Until *uck,date as the direc¬ 
tors might thereafter deem desirable, 1 ® and it does 
not come within a statutory exception which makes 
exempt real property not used but held by a corpo¬ 
ration for the purposes mentioned in the statute. 14 

Irrevocable dedication to exempt purpose . Under 
a statute providing that property used exclusively 
for hospital purposes is exempt from taxation if it 
is irrevocably dedicated to religious, charitable, 
scientific, or hospital purposes and on the liquida¬ 
tion, dissolution or abandonment of the owner will 
not mure to the benefit of any private person ex¬ 
cept a fund, foundation, or corporation organized 
and operated for such purposes, whether an ir¬ 
revocable dedication has been made 19 ordinarily 
to be determined by ascertaining the powers of the 
owner with respect to its assets, including its prop¬ 
erties and the proceeds thereof; 16 and, where the 
extent of such powers can be ascertained only from 
its articles of incorporation which permit not only 
the present use for, but also the ultimate and perma¬ 
nent diversion of all its assets to, nonexempt pur¬ 
poses, the requirement of irrevocable dedication is 


5. Cal —Cedars of Lebanon Hospital 
v. Los Angeles County. 221 P 2d 
31. 35 Cal 2d 729, 15 A L R 2d 1045 

6. Cal.—Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

Complete, modern hospital plant 
In enacting statute exempting from 
taxation under specified circumstanc¬ 
es property used exclusively for hos¬ 
pital purposes, and constitutional 
provision authorizing enactment of 
such statute, people and legislature 
had in mind a complete, modern hos¬ 
pital plant rather than one consisting 
only of minimum indispensable facil¬ 
ities —Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

V. Cal.—Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

•B. Cal.—Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

Contrary case discussed and disap* 
proved 

“Defendants argue that a building 
which serves as a residence for nurs¬ 
es should not be deemed property 
*used exclusively for , . . hospi¬ 
tal .. . purposes/ Johnson v 

Mississippi Baptist Hospital, 140 
Miss. 485, 106 So 1. The cited case 
did take such narrow view of the 
statute there involved and the tax 
exemption was denied. This is the 
only case, insofar as citation by coun¬ 
sel or Independent research has dis¬ 
closed, where a like decision has been 
reached in distinguishing the tax 
status of such portion of hospital 
property. Moreover, it no longer is 
the law even in Mississippi since the 


express amendment of the pertinent 
exemption statute to include 'nurses* 
homes * Board of Supervisors v 
Vicksburg Hospital. 163 So 382, 884, 
173 Miss 805, Board of Sup’rs v. 
Jackson Hospital Benev. Ass’n, 177 
So. 27. 28. 180 Miss. 129; Rush Hos¬ 
pital Benev. Ass’n v. Board of Sup’rs, 
192 So. 829. 831. 187 Miss. 204 De¬ 
fendants’ single reference in this re¬ 
gard requires no further discussion 
as it is wholly contrary to the pre¬ 
vailing view/*—Cedars of Lebanon 
Hospital v. Los Angeles County, 221 
P 2d 31, 37, 35 Cal 2d 729. 15 A.L R.2d 
1045. 

9. Cal —Cedars of Lebanon Hospital 

v. Los Angeles County, supra. 

10. Cal.—Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, supra. 

Tennis oourt 

Cal.—-Cedars of Lebanon Hospital v. 

Los Angeles County, supra. 

Vacant lot 

A lot of approximately two and 
one-half acres, consisting of wooded 
pine grove and some vacant land, 
which was acquired by hospital to¬ 
gether with tract containing build¬ 
ings being used by hospital, and 
which was Intended to be used in 
erection of additional buildings, but 
| which at present was not in aotual 
use except as patients and nurses 
walked therein and occupied chairs 
I scattered throughout the grove, was 
occupied by hospital for its purposes 
within meaning of statute, so as to be 
exempt from taxation —Osteopathic 
i Hospital of Maine v. Inhabitants of 


City of Portland, 26 A 2d 641, 139 Me. 
24. 

11. Cal —Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, 221 P.2d 
31. 35 Cal.2d 729, 15 A L R 2d 1045. 

12. Cal —Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, supra. 
“Thrift Shop” located on hospital 

property where donated clothing and 
furnishings were sold, and proceeds 
were devoted to maintenance of the 
free children’s clinic maintained 
jointly by hospital and a communi¬ 
ty chest agency, was not used exclu¬ 
sively for hospital purposes within 
statute —Cedars of Lebanon Hospital 
v Los Angeles County, supra 

13. N.Y —Application of Loomis 
Sanatorium, 48 N.Y.S.2d 852, 268 
App Div. 37 

14. N.Y —Application of Loomis 
Sanatorium, supra 

15. Cal.—Pasadena Hospital Ass’n v. 
Los Angeles County, .221 P.2d 62, 85 
Cal 2d 779 

Belated filing of amendment of arti¬ 
cles 

Where amendment to articles of In¬ 
corporation received consent of all 
members of plaintiff corporation be¬ 
fore fixation of tax status of plain¬ 
tiff’s property for year Involved, but 
certificate of amendment was not 
submitted to secretary of state for 
filing until after tax status was fixed, 
such amendment could not be & time¬ 
ly irrevocable dedication of plaintiff’s 
property applicable in year involved 
within statute.—Pasadena Hospital 
Ass'n v, Los Angeles County, supra. 
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The right of exemption tarries with it, as an 
incident, the opportunity to adapt and fit for such 
use within a reasonable time property acquired with 
the intention of devoting it to a tax-exempt Use,** 
and while it is being so fitted, the taxing authorities 
are warranted in determining that the parties were 
devoting the property to a use comprehended within 
the exemption.* 3 Thus, exemption has been granted 
to an addition to an existing hospital prior to the 
time of actual use and during the course of con¬ 
struction, 94 although denied to hospital buildings in 
course of construction. 96 

Under a statute exempting hospitals which main¬ 
tain wards for charity patients and give treatment 
to such patients, provided the treatment of chanty 
patients constitutes at least fifteen per cent of the 
business of the hospital, the property of a privately 
owned hospital devoting over fifteen per cent of 
its annual gross revenues to treatment of charity 
patients is exempt, whether or not separate rooms, 
departments, or wards are maintained for such pa¬ 
tients 96 Under a statute exempting property used 
for hospital purposes where the hospital maintains 
one or more chanty wards which are for charity 
patients and where all the income from the hospital 
is used entirely for the purposes thereof and no 
part thereof for private purposes, a hospital claim¬ 
ing the exemption may be operated for profit and 
its income may exceed its expenses, provided all 
of the income is devoted to hospital purposes, 97 and 
the fact that no particular beds or wards are 


separately set aside, designated, and maintained for 
the use of charity patients is immaterial where beds 
6r wards are always available to^chaLHty patiefrts. 93 
A hospital may empldy physician 16 treat charity 
patients, should it be necessary or be deemed ap* 
ptopriate." With respefct to exemption from taxa¬ 
tion, what may be suitable compensation for serv¬ 
ices rendered by the hospital is primarily for the 
decision of the corporation. 1 

Purely public charity . A private hospital founded 
and maintained by a group of doctors for their 
own convenience, with or without profit, does not 
qualify for exemption as an institution of purely 
public charity. 2 

Property used exclusively for hospital purposes . 
A statute exempting from taxation the real property 
of a corporation organized and using such property 
exclusively for hospital purposes does not require 
a hospital to furnish free service to the needy as 
a condition precedent to fax exemption. 3 Where the 
statute exempts property used exclusively for hos¬ 
pital purposes if the property 19 not used or op¬ 
erated by the owner or any other person for profit 
regardless of the purposes to which the profit is 
devoted, a hospital operated for the purpose of 
producing surplus of income over expenses so as to 
permit periodic retirement of a portion of its bonded 
indebtedness and expansion of its facilities is op¬ 
erated for profit, and its property is, therefore, not 
exempt from taxation. 4 In determining whether a 
hospital comes within a statute exempting property 


08. Minn.—Fairmont Community 
Hospital Ass’n v. State, 21 NW2d 
243, 221 Minn. 107—Village of Hib- 
bing v. Commissioner of Taxation, 
14 N.W2d 923, 217 Minn 528, 156 
A.L.R, 1294. 

93. Minn.—Village of Hibbing v. 
Commissioner of Taxation, supra. 

Varies* home undergoing repairs 
Ohio—Good Samaritan Hospital 

Aas’n of Sandusky v. Glander, 99 N 
E 2d 473, 155 Ohio St. 607 

94. Pa.—In re Appeal of Children’s 
Hospital of Philadelphia, 82 Pa.Su- 
per. 198. 

61 C.J. p 803 note 55. 

95. Pa.—Jewish Maternity Assoc, v. 
Philadelphia, 24 Pa.Dlst. 307. 

96. Ala.—Gay v. State, 163 So. 767, 
228 Ala. 253. 

97* Miss.—Board of Sup'gs of Hinds 
County v. Jackson Hospital Benev. 
Ass’n, 177 So. 27, 180 Miss. 129. 
Soppitsl held exempt 

(1) Where Income other than that 
allocated to current expenses was be¬ 
ing used to liquidate debt bona fide j 
incurred by hospital in purchase of 
its property.—Board of Sup’ra of j 


Hinds County v. Jackson Hospital 
Benev. Ass’n, supra. 

(2) Even though several physi¬ 
cians who were principal owners of 
the stock had their offices therein 
and with other physicians constituted 
themselves a clinic, using the hospi¬ 
tal’s facilities and dividing profits 
among themselves, where the serv¬ 
ices of the physicians rendered to 
hospital were worth more than bene¬ 
fits granted the physicians —Board of 
Sup’rs, Warren County, v. Vicksburg 
| Hospital, 163 So. 382, 173 Miss. 805. 
98. Miss.—City of Natchez v Natch¬ 
ez Sanatorium Benev. Ass’n, 2 So. 
2d 798, 191 Miss 91. 

99* Miss.—Rush Hospital Benev. 
Ass’n v. Board of Sup’rs of Lauder¬ 
dale County, 192 So. 829, 187 Miss, 
204. 

1. Conoluslvenes* 

Judgment of hospital authorities as 
to suitable compensation for aerviees 
rendered should hot be overturned, if 
within limit* as to which reasonable 
men might differ reasonably, but 
judgment of such authorities would 
be persuasive only tf‘ it Should be 
manifest that compensation was un¬ 
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reasonable —Rush Hospital Benev. 
Ass’n v. Board of Sup’rs of Lauder¬ 
dale County, supra. 

Charges and expenses held reason¬ 
able 

Miss—Rush Hospital Benev. Ass'n 
v Board of Sup'rs of Lauderdale 
County, supra, 

8. Pa.—In rs Hill School, 87 A*2d 
259, 370 Pa. 21. 

3. N Y.—People ex rel. Doctors Hos¬ 
pital v. Sexton, 48 N.Y.S 2d 201, 267 
AppDiv. 736, affirmed 64 N,E.2d 
273, 295 N.Y. 553. 

Pallor# to repeal, prior statute 
. The failure of tax law to repeal 
specifically statutory provision ex¬ 
empting from* taxation property of 
hospital corporations rendering medi¬ 
cal aid and treatment to poor per¬ 
sons without charge did not Indicate 
legislative Intent to indude language 
of such prevision in provision of law 
exempting realty of corporations or¬ 
ganized’ exclusively tor hospital pur¬ 
poses from taxation.—People ejt ret 
Doctors Hospital v. SOxtort, supra. 

4L Cad.—Sutter Hospital of SacTfct 
mfento v. City of Sacramento, J44 
PM 890, 39 Ce3.2d 83. 
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used exclusively for hospital purposes under speci¬ 
fied circumstances, it is immaterial that the hos¬ 
pital may contribute to the public welfare and serve 
the interests of the state. 6 

Property used exclusively for hospital purposes 
within the meaning of the statute includes any 
property which is used exclusively for any facility 
which is incidental to, and reasonably necessary for, 
the accomplishment of hospital purposes, 6 and in¬ 
cludes a school for training nurses, 7 a nurses’ 
home,® property used to provide housing facilities 
for interns, resident doctors, superintendents, and 
other members of the hospital staff, 9 and recrea¬ 
tional facilities for student nurses, interns, and 
residents. 10 A building is not used exclusively for 
hospital purposes while under construction even 
though designed for such use and actually so used 
on completion, 11 and neither is an enterprise con¬ 
ducted solely for revenue purposes. 12 The property 
of a sanatorium corporation is not exempt from 
taxation as used exclusively for carrying out the 
purposes of the corporation where the sanatorium 
was closed by resolution of the directors for the 


duration of the wftr or tmtil ‘Stich.date as the direc¬ 
tors might thereafter deem desirable, 1 * and it does 
not come within a statutory exception which makes 
exempt real property not used but held by a corpo¬ 
ration for the purposes mentioned in the statute. 14 

Irrevocable dedication to exempt purpose . Under 
a statute providing that property used exclusively 
for hospital purposes is exempt from taxation if it 
is irrevocably dedicated to religious, charitable, 
scientific, or hospital purposes and on the liquida¬ 
tion, dissolution or abandonment of the owner will 
not inure to the benefit of any private person ex¬ 
cept a fund, foundation, or corporation organized 
and operated for such purposes, whether an ir¬ 
revocable dedication has been made 19 ordinarily 
to be determined by ascertaining the powers of the 
owner with respect to its assets, including its prop¬ 
erties and the proceeds thereof; 16 and, where the 
extent of such powers can be ascertained only from 
its articles of incorporation which permit not only 
the present use for, but also the ultimate and perma¬ 
nent diversion of all its assets to, noncxempt pur¬ 
poses, the requirement of irrevocable dedication is 


ft. Cal.—Cedars of Lebanon Hospital 
v. Los Angeles County, 221 P 2d 
31, 35 Cal 2d 729, 15 A L R 2d 1045 

ft. Cal.—Cedars of Lebanon Hospital 
▼. Los Angeles County, supra. 

Complete, modern hospital plant 
In enacting statute exempting from 
taxation under specified circumstanc¬ 
es property used exclusively for hos¬ 
pital purposes, and constitutional 
provision authorizing enactment of 
such statute, people and legislature 
had in mind a complete, modern hos¬ 
pital plant rather than one consisting 
only of minimum indispensable facil¬ 
ities—Cedars of Lebanon Hospital 
v Los Angeles County, supra. 

■7. Cal —Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

-ft. Cal —Cedars of Lebanon Hospital 
v. Los Angeles County, supra. 

Contrary case discussed and disap¬ 
proved 

"Defendants argue that a building 
which serves as a residence for nurs¬ 
es should not be deemed property 
*used exclusively for . . . hospi¬ 
tal .. . purposes.' Johnson v 

Mississippi Baptist Hospital, 140 
Miss. 485, 106 So 1. The cited case 
did take such narrow view of the 
statute there involved and the tax 
exemption was denied. This is the 
only case, insofar as citation by coun¬ 
sel or independent research has dis¬ 
closed, where a like decision has been 
reached in distinguishing the tax 
status of such portion of hospital 
property. Moreover, it no longer is 
the law even in Mississippi since the 


express amendment of the pertinent 
exemption statute to include ‘nurses’ 
homes ’ Board of Supervisors v 
Vicksburg Hospital. 163 So 382, 384, 
173 Miss 805, Board of Sup’ra v. 
Jackson Hospital Benev. AsS’n, 177 
So. 27. 28. 180 Miss 129; Rush Hos¬ 
pital Benev. Ass’n v. Board of Sup’rs, 
192 So 829, 831, 187 Miss. 204 De¬ 
fendants’ single reference in this re¬ 
gard requires no further discussion 
as it is wholly contrary to the pre¬ 
vailing view ”—Cedars of Lebanon 
Hospital v. Los Angeles County, 221 
P.2d 31, 37, 36 Cal.2d 729, 15 A.L R.2d 
1045. 

9. Cal.—Cedars of Lebanon Hospital 

v. Los Angeles County, supra. 

10. Cal—Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, supra. 

Tennis court 

Cal.-—Cedars of Lebanon Hospital v. 

Los Angeles County, supra. 

Vacant lot 

A lot of approximately two and 
one-half acres, consisting of wooded 
pine grove and some vacant land, 
which was acquired by hospital to¬ 
gether with tract containing build¬ 
ings being used by hospital, and 
which was intended to be used in 
erection of additional buildings, but 
which at present was not in actual 
use except as patients and nurses 
walked therein and occupied chairs 
scattered throughout the grove, was 
occupied by hospital for its purposes 
within meaning of statute, so as to be 
exempt from taxation.—Osteopathic 
Hospital of Maine v. Inhabitants of 
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City of Portland, 26 A 2d 641, 139 Me. 
24. 

11. Cal—Cedars of Lebanon Hospi¬ 
tal v Los Angeles County, 221 P.2d 
31, 35 Cal 2d 729, 15 A.L R 2d 1045. 

12. Cal—Cedars of Lebanon Hospi¬ 
tal v. Los Angeles County, supra. 
“Thrift Shop** located on hospital 

property where donated clothing and 
furnishings were sold, and proceeds 
were devoted to maintenance of the 
free children’s clinic maintained 
jointly by hospital and a communi¬ 
ty chest agency, was not used exclu¬ 
sively for hospital purposes within 
statute —Cedars of Lebanon Hospital 
v Los Angeles County, supra 

13. N.T —Application of Loomis 
Sanatorium. 48 N.YS.2d 852, 268 
AppDiv. 37 

14. NY —Application of Loomis 
Sanatorium, supra 

15. Cal —Pasadena Hospital Ass’n v. 
Los Angeles County, 221 P.2d 62. 35 
Cal 2d 779 

Belated tiling of amendment of arti¬ 
cles 

Where amendment to articles of in¬ 
corporation received consent of all 
members of plaintiff corporation be¬ 
fore fixation of tax status of plain¬ 
tiff's property for year Involved, but 
certificate of amendment was not 
submitted to secretary of state for 
filing until after tax status was fixed, 
such amendment could not be a time¬ 
ly irrevocable dedication of plaintiff's 
property applicable in year involved 
within statute —Pasadena Hospital 
Ass'n v, Los Angeles County, supra. 
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not satisfied, 1 * and the fact that since the date 
of its organization it has operated as a nonprofit,; 
charitable hospital is immaterial . 17 

Incorporated hospital . The question of the chari¬ 
table status of an incorporated hospital will depend 
not only on its powers as defined in the charter , 18 
but on the manner in which 1 it is conducted , 18 and 
the use made of the property , 28 although where it 
appears from its charter that a hospital was or¬ 
ganized for pecuniary profit, the hospital may be 
concluded on the question of profitable purpose and 
not allowed to show charitable use by extrinsic evi¬ 
dence . 21 Using profits to supply additional build¬ 
ings and equipment, instead of paying them out in 
dividends, does not show a charitable purpose on 
the part of a hospital incorporated for pecuniary 
profit . 22 

Abandonment of property . Hospital property of 
a charitable corporation which is seized by creditors 
on a writ of fieri facias remains exempt from taxa¬ 
tion until adjudicated to the creditor, notwithstand¬ 
ing abandonment of the property by the hospital 
at the time of the seizure . 28 

Particular kinds of property . , In applying the 
general rules stated to the particular laws and facts 


involved, exemption has been granted to farms , 84 
investments * 16 a building used for printing forms 
used by a hospital/ 8 * a home for student nurses , 87 
and residential properties occupied by hospital etn- 
ployeps ; 28 and exemption has been denied to dis¬ 
used hospital buildings , 88 an infirmary run as ad¬ 
junct to a medical school , 80 ground not used bona 
fide as a necessary part of the hospital , 81 land on 
which the hospital stands , 88 bonds issued by a 
hospital , 33 and realty owned by a hospital but not 
used directly for its purposes . 84 Statutes exempting 
property of charitable hospitals established with 
trust funds have been construed as exempting prop¬ 
erty used for the purposes contemplated by the stat¬ 
ute irrespective of whether such property was or 
was not a part of the original trust fund . 35 

§ 298. Libraries and Museums 

Free public libraries and museums are usually ex¬ 
empted from taxation. 

Free public libraries and museums are usually 
exempted from taxation, either under a designation 
specially appropriate to such institutions, or in the 
character of educational or of charitable and be¬ 
nevolent institutions . 36 Under statutes exempting 
“all free public libraries/' a fund dedicated to the 


IS. Cal.—Pasadena Hospital Ass’n 
v. Los Angeles County, supra. 

17. Cal —Pasadena Hospital Ass’n 
v. Los Angeles County, supra. 

18. Okl —In re Fanners’ Union Hos¬ 
pital Ass’n of Elk City, 126 P.2d 
244. 100 Okl 661 

61 C J. p 503 note 49 

19. Okl.—In re Farmers’ Union Hos¬ 
pital Ass’n of Elk City, supra. 

61 C.J. p 503 note 50. 

Arttclss as prima facia evidence of 
oharaeter 

Articles of incorporation of hospi¬ 
tal association were prima facie evi¬ 
dence of character of corporation as a 
charitable institution within tax exr 
emption statute, but such prima fa¬ 
cie evidence could be rebutted by ev¬ 
idence that in fact the corporation 
had not lived up to its chartered ob¬ 
ject—Benton County v. Allen, 133 
P.2d 991, 170 Or. 481. 

Hospital held not exempt 
Or. —Benton County v. Allen, supra. 
fi qo. Idaho—Bistline v. Bassett, 272 
P. 696, 47 Idaho 66, 62 A.L.R. 323. 
.jfll C.J. p 603 note 51. 
jffc* , Htah. —William Budge Memorial 
Hospital v. Maughan, 3 P.2d 253, 
79 Utah 516, rehearing denied 12 
1119, 79 Utah 616. 

91 C.JT. p 692 note 52. 

99* Utah*—■'William Budge Memorial 
Hospital v. . Maughan, supra. 

91 C.J. p 60S note 53 

8S. La^—-He# Orleans Bank & Trust 


CO. v. City of New Orleans, 147 So. 
42. 176 La. 946. 

Abandonment held not roluntary 
and intentional so as to make prop¬ 
erty thereafter subject to taxation.— 
New Orleans Bank & Trust Co. v. 
City of New Orleans, supra. 
Continuance of ownership 
Notwithstanding Involuntary aban¬ 
donment of property on its seizure 
charitable corporation’s ownership 
continued until adjudication to judg¬ 
ment creditor—New Orleans Bank & 
Trust Co v. City of New Orleans, su¬ 
pra. 

Status on tax da j 

Where the tax day in the state Is 
January 1, property of charitable cor¬ 
poration, seized on writ on Dec. 9, 
1929, but not adjudicated to judgment 
creditor until Jan. 24, 1930, was ex¬ 
empt from taxation for 1930.—Hew 
Orleans Bank A Trust Co. v. City of 
New Orleans, supra. 

94. Pa.—Contributors to Pennsyl¬ 
vania Hospital v. Delaware Coun¬ 
ty, 32 A. 459, 169 Pa. 395. 

91 C.J. p 503 note 56. 

95. Ky.—Mason County v. Hays- 
wood Hospital of Maysville, 179 
S.W. 1050, 197 Ky. 17. 

91 C.J. p 603 note 57. 

90. Qhio.—In re Sisters of Mercy of 
Fremont, 17 Ohio S0PP* 88. 

97. Ohio.—Aultman Hospital Ass’n 
' V. Bvatt, 42 N.B.2d 649, 149 Ohio 
9t 114. 


28 . Pa.—Danville State Hospital for 
Insane v. Voris, 41 Pa.Co. 532. 

61 C.J p 603 note 58. 

29. Pa —Philadelphia v. Jewish 
Hospital Association, 23 A. 1135, 
148 Pa. 454. 

61 C J p 503 note 60. 

30. Ky—Wathen v Louisville, 85 S 
W 1195, 27 KyL. 636—Gray St. 
Infirmary v. Louisville, 65 SW 
11, 23 KyL. 1274, 65 L R A. 270 

31. Pa.—Appeal of Hahnemann Hos¬ 
pital, 34 Pa.Diet. & Co. 212. 

32. Wash—Thurston County v. Sis¬ 
ters of Charity of House of Provi¬ 
dence, 44 P. 252, 14 Wash. 264. 

61 C.J. p 503 note 62. 

33. La.—State ex rel. Porterie v. 
Charity Hospital of Louisiana at 
New Orleans, 161 So 606, 182 La. 
268. 

34. Tex.—State v. Settegast, Com. 
App., 254 S,W. 926. 

61 C.J. p 604 note 64. 

38. Mich.—Michigan Sanitarium, 
etc., Assoc, v. Battle Creek, 101 N. 
W. 855, 138 Mich. 679. 

36. N.T.—Matter of Mergentlme, 
113 N.T.S. 948, 129 App.Div. 897. 
affirmed 88 N.E. 1125, 195 N.T. 872. 

61 C,J. P 604 note 71—19 C.J. p 1015 
note 86 (a] (6). 

Charitable and benevolent Institu¬ 
tions in general see supra | 282. 

College fraternities and societies see 
supra | 994. 
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founding qf such a Hbrary is not exempt pending 
employment for such purpose . 87 

Character of institution. Where a statute or the 
constitution restricts exemption to public institu¬ 
tions, if the privileges of the institution seeking 
exemption are restricted to members or stockholders, 
exemption will be denied . 38 

Ownership and use of property . Where the con¬ 
stitution or a statute predicates exemption of prop¬ 
erty on ownership of the institution seeking exemp¬ 
tion, a library or museum cannot secure exemption 
for property of which it is not the owner . 89 As a 
general rule, exemption of libraries and museums 
will be confined to property devoted to the special 
uses of the institution and not employed for prof¬ 
it , 40 although, where the constitution provides mere¬ 


ly that the property of public libraries shall be ex¬ 
empt from taxation, the property is exempt re¬ 
gardless of the question of exclusive use . 41 Mak¬ 
ing a charge for taking out books , 48 or imposing 
annual dues on members , 48 has been held not to 
constitute profitable use precluding exemption. 

§ 299. Literary and Scientific Societies 

Literary and scientific societies or property held and 
used exclusively for scientific or literary purposes may 
be exempted from taxation. 

Literary and scientific societies may be exempted 
from taxation under provisions of the exemption 
laws dealing expressly with such institutions , 44 un¬ 
der constitutions or statutes exempting charitable 
institutions , 45 or under statutes exempting from tax¬ 
ation property held and used exclusively for scien- 


Educatlon&l Institutions in general 
see supra 88 283-288. 

Literary and scientific societies see 
infra 8 299. 

Charities 

While libraries and museums de¬ 
voted to public use are not strictly 
places of instruction such as schools, 
they, nevertheless, serve important 
educational purposes and may be 
deemed to be charities within tax 
exemption statutes.—Tappan Wash¬ 
ington Memorial Corp v. Hargetts, 
75 A.2d 823, 9 N.J Super. 212. 

Nonprofit reference library which 
was incorporated by the legislature 
os & public library and was open to 
the public, subject to stringent rules 
which were not unreasonable in view 
of the rare exhibits found in the li¬ 
brary, and which was under supervi¬ 
sion of the state education depart¬ 
ment, was exempt from payment of 
real estate taxes, as a public library 
—People ex rel Pierpont Morgan Li¬ 
brary v Miller, 29 N.Y.S.2d 445, 177 
Mlsc. 144. 

“Free, public, nonseotariaa libra¬ 
ry,” as referred to in tax exemption 
statute. Includes only such libraries 
as are established of maintained, in 
whole or in part, by a municipality.— 
In rs Sellers* Estate, 191 A. 170, 325 
Pa. 877. 

Museum aad art sohool 

Property of museum containing 
works of art, and school of art In 
•connection therewith, was property 
held and used exclusively for educa¬ 
tional purposes, not subject to taxa¬ 
tion under constitution.—Strohmeyer 
v. Rembrandt Corp., 168 So. 242, 123 
Fla. 838, followed In City of Saraaota 
v. Rembrandt Corp., 168 So. 248, 128 
Fla. 886. 

Nodal blub maintaining art gallery 
held not exempt 

Ra.—Inner Mission Society of Evan¬ 
gelical Lutheran Church v. City of 
Reading, Com.PL, 80 Berks Co. 15. 


Bequest for purpose of creating pub¬ 
lic museum held taxable 

Pa—In re North’s Estate, Orph, 45 
Lane Rev 563 

37. Ill —Board of Directors of Stin¬ 
son Memorial Library v Board of 
Review of Union County, 94 N.E 
163, 248 Ill. 590 

61 C J p 504 note 72. 

38. Pa.—Delaware County Inst. ▼. 
Delaware County, 94 Pa. 163. 

R I —Providence Athenaeum v. Tripp, 
9 R I 559 

39. Iowa—Wapello County Sav 
Bank v Keokuk County, 229 N W. 
721, 209 Iowa 1127 

61 C J. p 605 note 77. 

40. Pa —Mercantile Library Co v 
Philadelphia. 14 Pa.Co. 204. 

61 C J p 605 notes 78, 79. 

41 . Mont—Colwell v City of Great 
Falls, 157 P 2d 1013, 117 Mont 126 

43 . Pa —Mercantile Library Co v 
Philadelphia, 14 Pa Co. 204 

43 . Pa—Mercantile Library Co v. 
Philadelphia supra 

44 . N.Y—People ex rel. Doctors 
Hospital v. Sexton, 48 N Y.S 2d 201, 
267 App Div. 736, affirmed 64 N.E 2d 
273, 295 N.Y. 653 

61 C J p 505 note 83. 

Chambers of commerce see supra | 
293. 

College fraternities see supra I 294. 
Hospitals see supra 8 297. 

Libraries and museums see supra 8 
298. 

Young Men's Christian Associations 
and similar organizations see infra 

8 208 . 

Exemption held not limited to domes¬ 
tic institutions 

Iowa—In re Cooper’s Estate, 295 N. 
W. 448, 229 Iowa 921. 

48, Ohio.—Gerke v. Purcell, 25 Ohio 
St. 229. 

61 C.J. p 505 note 84 
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Charitable and benevolent Institu¬ 
tions in general see supra | 282. 

“Literary, benevolent, charitable aad 
■cientiflo institutions” 

(1) Under statutes exempting from 
taxation property of "literary, benev¬ 
olent. charitable and scientific insti¬ 
tutions," although words "literary" 
and "scientific" show that exemption 
given by statute is not restricted to 
institutions having narrow charita¬ 
ble purposes of relief of poor or sick, 
they are to be interpreted in light 
of their use in connection with word 
"charitable” and do not extend ex¬ 
emption to literary or scientific in¬ 
stitutions. which are not in nature of 
public charity —American Institute 
for Economic Research v Assessors 
of Great Barrington, 87 N E 2d 186, 
324 Mass 509—Workmen's Circle Ed¬ 
ucational Center of Springfield v 
Board of Assessors of City of Spring- 
field, 51 N E 2d 313, 314 Mass. 616— 
Board of Assessors of Boston v Gar¬ 
land School of Home Making, 5 N.E. 
2d 374, 296 Mass. 378. 

(2) Institute engaged in scientific 
research in the field of economics, de¬ 
riving its income from the sale of 
publications and governed by a self- 
perpetuating body composed of In¬ 
dividuals whose salaries were limit¬ 
ed only by salary scales to which ref¬ 
erence was made in the by-laws was 
properly denied exemption.—Ameri¬ 
can Institute for Economic Research 
v. Assessors of Great Barrington, 
supra. 

(3) The corporate purposes, con¬ 
stitution, and by-laws, methods of 
administration, nature of the actual 
work performed, character of the 
services rendered, indeflniteness of 
the beneficiaries, and use and occupa¬ 
tion of their property are considered 
in defining the institutions which 
come within statute.—Workmen’s 
Circle Educational Center of Spring- 
field v. Board of Assessors of City 

j of Springfield, supra. 
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tific or literary purpoies ; 48 Tmt Btidi societies have 
been held not to be within the application of ‘certain 
terms ordinarily used with respect to educational 
institutions . 47 The exemptions must be determined 
by the language of the statutes enacted by the legis¬ 
lature pursuant to and within the proper constitu¬ 
tional bounds . 48 A statute exempting property of 
literary and scientific institutions, considered with 
respect to other parts of the act, none of which 
intimate that any property used for private gain 
shall be relieved from taxation, has been held not 
to apply to property of corporations organized for 
profit . 49 

Literary or scientific character . Under statutes 
expressly exempting property of literary and scien¬ 
tific societies or institutions, exemption has been 
granted to an educational institution , 60 to an asso¬ 
ciation incorporated to conduct an agricultural 
fair , 61 and to a woman’s club , 52 and denied to a 
theosophical corporation 58 and to a corporation of 
metaphysicians . 64 Horticultural purposes are not 
necessarily scientific . 65 

Incorporation of institution. Incorporation of a 


literary or scientific institution will not preclude its 
exemption as an “association /’ 66 

Ownership and occupation . Under statutes re¬ 
quiring property, in order to be exempt, to be owned 
and occupied by the scientific institution, property is 
owned and occupied by such an institution, although 
the naked legal title is held as trustee for it by a 
corporation which is not a scientific society . 67 

Use of property. Exemption of a literary or 
scientific institution will apply only to such of its 
property as is used exclusively, or at least predom¬ 
inantly, for its own special purposes , 58 although ex¬ 
emption has been granted to property not yet m ac¬ 
tual use where use is in good faith contemplated 
within the requirement of statutory provisions for 
exemption of property held for future use . 69 So, 
if the property owner is a corporation for profit, or 
an individual, the property must be actually or 
physically used for the privileged purpose in order 
to be exempt . 60 Under statutes exempting from 
taxation all property devoted solely to the appro¬ 
priate objects of such institutions, the use to which 
property is put is the test of its exemption , 61 rather 


46. Fla.—American Can Co v. City 
of Tampa. 14 So 2d 203, 152 Fla. 798 
—State ex rel. Burbridge v. St. 
John, 197 So 649, 143 Fla. 876. 

47. Pa.—Academy of Fine Arts v. 
Philadelphia County. 22 Pa. 496. 

61 C.J. p 605 note 85 
Educational institutions in general 
see supra 58 283-288. 

48. Fla.—Miami Battlecreek v. Lum* 
mus. 192 So. 211. 140 Fla 718 

46. Or—Behnke-Walker Business 
College v. Multnomah County, 146 
P.2d 614, 178 Or. 610. 

Property of % business college in¬ 
corporated for profit was not ex¬ 
empt from taxation, notwithstanding 
statute exempting property of lit¬ 
erary, benevolent, charitable, and 
scientific institutions.—Behnke-Walk- 
er Business College v. Multnomah 
County, supra. 

50. Wis.—Board of Trustees of 
Lawrence University v. Outagamie 
County, 136 NW. 619, 150 Wis. 244. 

61 C.J. p 505 note 86. 

College fraternity nbt entitled to tax 
exemption as literary or scientific 
society or institution see supra 8 
• 294. 

Hospital denied exemption as scien¬ 
tific society'(of institution see su» 
pra 6 297 a. 

51. ’ ' Me.— City of Lewiston v. AU 
Maine Fair Ass'n, 21 A 2d 625, 168 
Me. 89. 

OB. Mass.—Newton Centre Woman's 
Club, Xno. v. City of Newton, 154 
N.fiL 646, 258 Mass. 826. 


53. Mass —New England Theosophi¬ 
cal Corp. v. Boston Board of As¬ 
sessors, 51 N.E. 456, 172 Mass. 60, 
42 LRA. 281. 

61 C J. p 505 note 91. 

54. N.Y.—Application of Peace Ha¬ 
ven, the House of the New Com¬ 
mandment, R F. M. M. Retreat, 25 
N.Y.S 2d 974, 175 Misc. 753 

55. NY—People ex rel. Untermyer 
v. McGregor, 60 N Y.S 2d 59, 183 
Misc. 218, affirmed 55 N Y.S 2d 566, 
269 App.Div 779, reversed on other 
grounds 66 NE 2d 292, 295 NY 
237, reargument denied 67 N E 2d 
624, 296 N.Y. 893. 

58. Wis.—St. John’s Military Acade¬ 
my v Edwards, 128 N.W 113, 143 
Wis. 551, 139 Am SR. 1123. 

61 C J. p 505 note 92. 

67. Mich.—^Engineering Soc. of De¬ 
troit v. City of Detroit, 14 N.W 2d 
79. 308 Mich. 539. 

58. Fla.—Dr. William Howard Hay 
Foundation v. Wilcox, 24 So 2d 237, 
156 Fla. 704—City of St. Augustine 
v. Middleton, 8 So.2d 153, 147 Fla. 
529—State ex rel Burbridge v.’ St. 
John, 197 So. 131, 143 Fla. 644, sup¬ 
plemented 197 So. 549, 148 Fla. 876 
—Miami Battlecreek v. Lummus, 
192 So 211, 140 Fla. 718—Univer¬ 
sity Club v. Lanier, 161 So. 76, 119 
Fla. 146. 

Tenn—State v. Rowan, 106 S.W.2d 
861, 171 Tenn 612. 

,61 C?.J. p f05 note 93. 

Fair ground* 

(1) Fair association’* 
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consisting of race track, grandstand, 
and buildings used in connection with 
the operation of the annual agricul¬ 
tural fair and acquired and designed 
and used in good faith for that pur¬ 
pose, was not taxable, notwithstand¬ 
ing other persons or corporations 
were permitted occasionally to use 
a part of property for rental or that 
part of property was occasionally 
used by fair for purposes foreign to 
conduct of its fair when such could 
be done without interfering with 
general occupation and use of prop¬ 
erty—City of Lewiston v. All Maine 
Fair Ass'n, 21 A.2d 625, 138 Me 39. 

(2) Lots let for ground rental for 
maintenance of cottages already 
erected thereon, land used by & vict- 
ualer as part of a building site, a 
stable let to a riding master who 
occupied it and had exclusive use and 
control and paid rental, vacant land 
in the fair ground track, and building 
used for skating rink, were subject 
to taxation.—City of Lewiston v. All 
Blaine Flair Ass'n, supra. 

59. N.Y.—People v. Feltner, 65 N. 
Y.S. 687, 81 Misc. 665. 

61 C.J. p 505 note 94. 

60. Tenn.—State v. Rowan, 106 S. 
W.2d 861, 171 Tenn, 612. 

61. Iowa.—-Theta XI Bldg. Ass’n of 
Iowa City v. Board of Review of 
Iowa City, 251 N.W. 76, 217 Iowa 
1181. 

Okl,—Southwestern Osteopathic S*n- 
, itarium v. Davis, 242 P. 1088, 115 
Okl. 296. 


property* 
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than the declaration of its purposes and nature made 
in the charter of the institution ;$ 2 and such use is 
a question of fact . 68 Use for public or philan¬ 
thropic purposes is not essentially use or' occupancy 
for scientific purposes within the statutes . 64 Prop¬ 
erty used with a view to pecuniary profit is not ex¬ 
empt from taxation under the statutes, even though 
the funds received are used for paying the upkeep 
of the property and the discharge of a debt there¬ 
on . 66 Under some statutes it has been held that, 
if the property owner is a corporation organized for 
the general welfare, not only its property actually 
and physically used for scientific purposes is ex¬ 
empt, but its investments, the income of which is 
devoted to such purposes, are exempt, unless the 
property in which the investment is made is used 
in secular business and competing with a like busi¬ 
ness which pays taxes to the state ; 66 but under 
the express provisions of other statutes property of 
scientific institutions physically used in the work of 
the institution is exempt, but property in which the 
funds of the institution are invested is not exempt, 
although the income is used exclusively for carrying 
on the institution . 67 In determining whether prop¬ 
erty is held and used exclusively for the statutory 
purposes so as to be exempt, taxing officers should 
exercise a reasonable discretion and not put the 
owner to the expense of a lawsuit if the property is 
in good faith being so used . 68 

Particular kinds of property. Particular kinds 
of property held exempt under general rules, as 
applied to the particular facts involved, include land 
passing under a will for erection of a building to be 
devoted to literary and scientific uses , 69 and an 
interest in a trust fund 70 


§ 300. Military or War Veterans 9 Organiza¬ 
tions 

Property owned and used by military or war veter¬ 
ans' organizations is exempt from taxation under the 
provisions of some statutes. 

A volunteer military organization has been held 
tax exempt as an institution of purely public chari¬ 
ty , 71 and incidental receipt of income from its 
armory has been held not to preclude exemption . 72 
Under statutes exempting any armory belonging to 
any military organization and not used for gain or 
any other purposes, land leased from private organ¬ 
izations and used by state military forces for mili¬ 
tary purposes as a naval reserve aviation base is 
exempt as an armory . 73 Where the statute ex¬ 
empts the armory owned by any regiment, battalion, 
or company of the National Guard used for military 
purposes by such organization, property, in order 
to be exempt, must not only be owned by such 
organization, but must also be used for military 
purposes . 74 A statute exempting property owned 
and used for military purposes by any organization 
under the jurisdiction of the state or of the United 
States contemplates that the organization shall be 
such an organization as shall be under the military 
jurisdiction of the state or of the federal govern¬ 
ment ; 75 and property of a war veterans* organiza¬ 
tion which it uses as its meeting place is not ex¬ 
empt from taxation thereunder . 76 

Under statutes exempting property legally or ben¬ 
eficially owned by, and used in the work of, and 
for the purposes of, a bona fide national war 
veterans’ organization, or bona fide affiliated asso¬ 
ciation existing and established on a specified date, 
strict compliance with the statutory requisite of 
ownership is required . 77 Moreover, the permanent 


62. Iowa—Theta XI Bldg Ass'n of 
Iowa City v Board of Review of 
Iowa City, 261 N W. 76, 217 Iowa 
1181. 

63. Okl —Southwestern Osteopathic 
Sanitarium v. Davis, 242 P. 1033, 
116 Okl. 296. 

64. Mich—Engineering Soc. of De¬ 
troit v City of Detroit, 14 N W 2d 
79. 308 Mich 639. 

Via bald not for scientific purposes 

Use of engineering society building 
for Red Cross, United States Army, 
Boy Scout, bond drives, safety cam¬ 
paigns, and civilian defense meetings 
did not establish use or occupancy 
thereof for scientific or educational 
purposes—Engineering Soc. of De¬ 
troit v. City or Detroit, supra. 

66. Iowa.—Theta XI Bldg, Ass’n of 
Iowa City v. Board of Review of 
Iowa City. 261 N.W. 76, 217 Iowa 
1181. 

64 C.J.S.—40 


N C —Sparrow v Beaufort County, 19 
S.E 2d 861, 221 N.C 222. 

66. Tenn —State v. Rowan, 106 SW 
2d 861, 171 Tenn 612. 

67. Tenn —State ex rel Beeler v 
City of Nashville, 167 S.W.2d 839, 
178 Tenn. 344 

68. Fla.—Dr. William Howard Hay 
Foundation v Wilcox, 24 So 2d 237, 
166 Fla. 704 

69. Tenn.—State v. Felts, 270 S.W 
77, 151 Tenn 390. 

70. Mass —Watson v. City of Bos¬ 
ton, 95 NE. 302, 209 Mass. 18. 

61 C.J. p 505 note 99. 

71. Pa—Scranton City Guard Ass’n 
v. Scranton, 1 Pa.Co. 650. 

61 C.J. p 506 note 1. 

Charitable institutions generally see 
supra S 282. 

Patriotic societies see infra 8 SOI. 
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72. Pa—Scranton City Guard Ass’n 
v. Scranton, supra. 

61 C.J p 506 note 2. 

73. Mich —Grosse lie Tp v Saun¬ 
ders, 247 NW 912, 262 Mich. 451 

74. Wis.—Armory Realty Co. v. Ol¬ 
sen, 246 NW. 513, 210 Wis. 281. 

Ownership and use by different or¬ 
ganizations 

Spread between memberships of as¬ 
sociation owning armory and military 
organizations using it was held to 
preclude exempting property from 
taxation—Armory Realty Co. v. Ol¬ 
sen, supra 

75. N J —Essex Troop v. State Tax 
Com’r. 160 A. 629. 10 NJMisc. 730. 

76. N J —Borough of Fark Ridge v 
Pascack Valley Tost No. 153, 24 
A 2d 818, 20 NJMisc. 97 

77. N.J.—Sons of Veterans Bldg. 
Ass’n v. City of Paterson, 17 A.2d 
554. 19 N.J.Miac 106. 
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<tewrtHMr of a portion of die 'property <6l sucbtor- 
ganization for nonowner purposes will deprive the 
property of its right to exemption. 78 

a, < , * 

§ 301. Patriotic Societies 

Patriotic societies may be granted exemption either at 
charitable or benevolent Institutions or under etatutee 
expreaely exempting each societies. 

Patriotic societies are ordinarily granted exemp¬ 
tion as charitable or, benevolent institutions, 79 al¬ 
though such a society has been denied exemption 
as an "exclusively” benevolent institution. 80 

Under statutes expressly exempting patriotic so¬ 
cieties. from taxation, a naval club has been held 
exempt despite certain social activities connected 
therewith. 81 


g £02. Societies for Prevention of Cruelty 

SOoietles foe tht prevention of oruelty to children 
or animate may ba exempt under laws expreaaly ralatlng 
thereto or aa charltabla Institutions, 

Societies for the prevention of cruelty to children 
or animals may be exempt from tax under laws ex¬ 
pressly relating thereto, 8 * or as charitable and 
benevolent institutions. 83 

§ 303. Young Men’s Christian Associations 
and Similar Organizations 

Young Men’s and Women’s Christian and Hebrew 
Association* may be exempt from taxation undar laws 
expressly relating thereto, or ae benevolent, charitable, 
educational, or religious Institutions. 

Young Men’s and Women's Christian and Hebrew 
Associations may be exempt from taxation under 
laws expressly relating thereto, 84 or &9 benevolent, 85 


Requirement held not satisfied by 

proof that part of the stock of an 
Independent owner corporation is 
owned by association and remainder 
by its individual members.—Sons of 
Veterans Bldg Ass’n v City of Pat¬ 
erson, supra. 

Membership open to persona not war 
veterana 

(1) Where membership of fleet re¬ 
serve organization was open to per¬ 
sons of stated degrees of service in 
United States naval forces, but with¬ 
out any requirement that they had 
been veterans of any war service, and 
where membership included persons 
who had not seen any actual war 
service, but had served only in ex¬ 
peditions, campaigns, or uprisings, 
such organization was not entitled to 
exemption under statute —Camden 
Branch No. 67, Fleet Reserve Ass’n 
v. City of Camden, 19 A.2d 81, 19 
N.J.Mlsc. 291 

(2) Proof that members had par¬ 
ticipated In campaigns in connection 
with Nicaraguan or China incidents 
was insufficient to qualify organiza¬ 
tion for tax exemption —Camden 
Branch No. 57, Fleet Reserve Ass'n 
v. City of Camden, supra. 

Incorporation after specified date 

Where fleet reserve organization 
was incorporated in 1938, although 
granted a charter in 1988, such or¬ 
ganization was not “existing and es¬ 
tablished'* prior to June 18, 1936, 
within meaning of statute exempting 
from taxation real and personal prop¬ 
erty of war veterans* organizations 
existing and established on June 18, 
1986.—Camden Branch No. 57, Fleet 
Reserve Ass'n v. City of Camden, 
supra. 

Memorial halls 

Under a statute exempting memori¬ 
al halls owned and occupied by spec¬ 
ified organizations, including the 
American Legion, an American Le¬ 
gion post and "The Legion Clubhouse, 


Inc.,” a nonstock corporation, were 
separate corporate entities, even 
though their membership was identi¬ 
cal, and property of the nonstock cor¬ 
poration was not owned by American 
Legion, and, hence, was not exempt 
from taxation, even though such 
property under articles of incorpora¬ 
tion would pass to Legion post in 
event of dissolution of corporation.— 
The Legion Clubhouse v. City of Mad¬ 
ison, 21 N.W 2d 668, 248 Wis. 380 
78. N J.—Borough of Park Ridge v. 
Pascack Valley Post No. 163, 24 
A.2d 818, 20 N.J.Mlsc 97—Sons of 
Veterans Bldg Ass’n v. City of 
Paterson, 17 A.2d 554, 19 N.J.Mlsc. 
106. 

79- 111 —People v. Thomas Walters 
Chapter of Daughters of American 
Revolution, 142 NE 566, 311 Ill 
804. 

61 C.J. p 506 note 3. 

Charitable institutions generally see 
supra 1 282. 

War veterans’ organizations see su¬ 
pra $ 300. 

80. N J.—Washington Camp, No. 23 
of State of New Jersey, Patriotic 
Order Sons of America v. Board of 

| Equalization of Taxes of New Jer¬ 
sey, 98 A 856. 87 N.J.Law 58. 

61 C.J. p 506 note 4. 

81. N.Y.—National Navy Club of 
New York v. City of New York, 
203 N.Y .8. 114, 122 Mlsc. 89. 

61 C.J. p 506 note 5. 

82. N.Y.—People ex rel. Andrews v. 
Cameron, 124 N.Y.S. 949, 140 App. 
Div. 76, affirmed 94 N.E. 1097, 200 
N.Y. 585, followed in People ex rel. 
Andrews v. Tilbury. 124 N.Y.S. 958, 
140 App.Div. 76. 

83. Mass.—Massachusetts Society 
for the Prevention of Cruelty to 
Animals v. Boston, 6 N.E. 840, 142 

Mass. 24. 

61 C.J. p 506 note 7. 

Charitable and benevolent institu¬ 
tions generally see supra I 282. 
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84 . Va.—Commonwealth v. Lynch¬ 
burg, Y. M. C. A., 80 S.E. 589, 115 
Va. 745, 50 L.R.A..N.S., 1197. 

61 C.J. p 506 note 9. 

Chambers of commerce see supra 9 
293. 

Fraternal and beneficial associations 
see supra { 295. 

Homes, asylums, and reformatories 
see supra 9 296. 

Hospitals see supra | 297. 

Libraries and museums see supra 9 
298 

Literary and scientific societies see 
supra | 299. 

Construction of charter 

(1) Charter of Young Men’s Chris¬ 
tian Association of Chicago having 
been granted in 1867, its provisions in 
determining exemptions from taxa¬ 
tion must be construed in connection 
with provisions of constitution of 
1848, rather than those of constitu¬ 
tion of 1870—People v. Y. M. C A 
of Chicago, 6 N.E.2d 166, 865 Ill. 118 

(2) Legislature, by charter, em¬ 
powering association to hold real es¬ 
tate for benevolent and religious 
purposes, together with all personal 
property, exempt from taxation, In¬ 
tended that association should hold 
property exempt from taxation, in¬ 
come of which should be used for ob¬ 
jects of corporation.—People v. Y. M 
C. A, of Chicago, supra. 

85. Ill.—People v. Y. M. C. A. of 
Chicago, supra. 

Mass.—Springfield Y. M. C. A. v 
Board of Assessors of City of 
Springfield, 187 NE. 104, 284 Mass. 
1 . 

N.J.—Young Men's Christian Ass’n 
of Ridgewood v. State Board of Tax 
Appeals, 186 A. 700, 117 N.J.Law 
196, followed in Young Men's Chrls- 
’ tlan Ass'n of Hackensack v. State 
Board of Tax Appeals, 186 A. 703, 
14 N.J.Mlsc. 847. 

61 C.J. P 506 note 10. 

Benevolent institutions generally see 
supra | 282. 
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charitable, 86 educational,*? or religious 8 * institu¬ 
tions* Such an association has, however, been 
denied exemption as a seminary of learning, 88 and 
its property has been denied exemption as a place of 
public worship; 90 and there is authority holding 
such associations beyond the purview of statutes 
exempting property used exclusively for charitable 
purposes. 91 

Ownership, possession, and occupation of proper¬ 
ty . In order to have real property used for the 
purposes of such an association exempt from taxa¬ 
tion under a statute providing for exemption only 
where the association, corporation, or institution 
claiming the exemption owns the property, the body 
seeking the exemption must be the legal owner of 
the property, and it cannot claim exemption as the 
owner of the equitable title. 92 The fact that prop¬ 
erty of such an institution is in the possession of 
trustees has, however, been held immaterial to the 
right of exemption. 98 Property not so occupied 
will be denied exemption where the statute exempts 
property actually occupied by such an institution, 94 
or occupied for its own purposes 95 by the institu¬ 
tion. 


Use of property in gtfardL As a general rule 
property of such associations will be granted ex¬ 
emption where used for the charitable or other pur¬ 
poses specified in the exemption law, 96 and denied 
exemption where not so used. 97 Under laws ex¬ 
empting property used exclusively for religious, 
charitable, or educational purposes, an exclusive use 
for all three, although not for only one, is sufficient 
basis for exemption. 98 

Profitable use . Ordinarily, and in the absence 
of a provision to the contrary, property of such 
associations will be denied exemption where used 
as a source of profit." Generally the system of 
charging for use of facilities does not destroy the 
charitable status of such associations, 1 and exemp¬ 
tion will be granted its property despite such prof¬ 
itable use as inheres in renting rooms to members, 2 
permitting a municipality to use its educational 
rooms for annual compensation, 8 or in other ways 
securing an incidental gain, 4 although where fa¬ 
cilities were open to the general public at a charge 
exemption has been denied. 5 Where property is 
used in part for profit and in part not for profit, ex- 


86. Cal —Young Men’s Christian 

Ass’n of Los Angeles v Los Ange¬ 
les County. 221 P 2d 47, 35 Cal.2d 
760. 

Ill —People v Y M C. A of Chicago, 
6 N.E 2d 166, 365 Ill. 118 

Mass.—'Springfield Y. M C. A. v 
Board of Assessors of City of 
Springfield, 187 N.E 104. 284 Mass 
1 . 

Mo.—Young Men's Christian Ass'n 
of St Louis and St Louis County 
v. Sestric, 242 S.W.2d 497, 362 Mo 
651 

N H.—Young Women’s Christian 

Ass'n v. Portsmouth, 192 A. 617, 89 
N.H. 40. 

61 C.J. p 506 note 11. 

Charitable institutions generally see 
supra S 282. 

87. Philippine.—Young Men’s Chris¬ 
tian Ass'n of Manila v. Collector 
of Internal Revenue, 38 Philippine 
217. 

61 C.J. p 507 note 12. 

Educational Institutions generally 
see supra 68 283-288. 

88 . Philippine.—Young Men's Chris¬ 
tian Ass'n of Manila v. Collector 
Of Internal Revenue, supra. 

91 C.J. p 507 note 18. 

Religious institutions generally see 
supra || 289-291. 

88 . N.Y.—New York Y. M. C. A. v. 
New York, 21 N.E. 86. 113 N.Y. 
187. 

80. Ill.—People v. Young Men's 
Christian Assoc., 41 N.E. 557, 157 
Ill. 402. 

61 C.J. p 507 note If. 


91. N J.—Paterson Y. M. C A. v 
Taterson, 3D A 655, 61 N.J Law 420, 
affirmed 45 A. 1092, 64 N.J.Law 
361. 

99. N J —Young Men’s Christian 
Ass’n of Garfield v. State Board 
of Tax Appeals, 186 A. 702, 14 N 
JMisc 831. 

Realty deeded to nonexistent body 

Where realty which was intended 
for use of Young Men's Christian As¬ 
sociation was deeded to nonexistent 
body and property was not conveyed 
to the association, such association 
could not be allowed tax exemption 
under required strict construction of 
exemption statutes —Young Men’s 
Christian Ass’n of Garfield v State 
Board of Tax Appeals, supra. 

Estoppel 

City which assessed property in 
name of Young Men’s Christian As¬ 
sociation was not estopped to deny 
ownership in such association when 
association sought exemption.— 
Young Men’s Christian Ass'n of Gar¬ 
field v. State Board of Tax Appeals, 
supra. 

93. Mass.—Little v. City of New- 
buryport, 96 N.E. 1032, 210 Mass. 
414, Ann.Caa 1912D 425. 

61 C.J p 507 note 17. 

98. Ohio —Young Women’s Chris¬ 
tian Assoc, v. Spencer, 29 Ohio Cir. 
Ct 249. 

61 C.J. p 607 note 18. 

98. Me,—City of Auburn v. Young 


Men’s Christian Assoc, of Auburn, 
29 A. 992, 86 Me 244. 

61 C.J p 607 note 19. 

96. Ohio —Young Men’s Christian 
Ass’n of Cleveland v Boyle. 6 Ohio 
Supp. 100 

97. Mo—State ex rel Koeln v. St. 
Louis Y. M. C. A., 168 S.W. 589, 
259 Mo 233 

61 C.J p 607 note 23 

98. Philippine.—Young Men’s Chris¬ 
tian Ass’n of Manila v Collector of 
Internal Revenue, S3 Philippine 217. 

61 C.J p 607 note 24 

99. Okl —Corpus Juris cited in Okla¬ 
homa County v. Queen City Lodge 
No. 197, I O. O F., 156 P 2d 340. 
353, 195 Okl 131 

61 C J. p 507 note 25. 

1. Neb—In re Young Men's Chris¬ 
tian Ass’n Assessment, 182 N.W. 
593, 106 Neb. 105, 34 A L R. 1060. 

61 C J. P 508 note 27. 

2. Va.—Commonwealth v. Lynch¬ 
burg Y. M. C. A., 80 SE. 589, 115 
Va. 745, 50 L R.A..N.S., 1197. 

61 C.J. p 608 note 28. 

3. NY —In re Syracuse Y. M C. A., 
213 N.Y.S. 35. 126 Miac. 431. 

61 C.J. P 508 note 29. 

4. N.Y.—In re Syracuse Y. M. C. A, 
supra. 

61 C J. p 508 note 30. 

8. N.Y.—Young Women’s Christian 
Ass’n of City of New York v. City 
of New York, 216 N.Y.S. 248, 217 
App.Div. 406, affirmed 157 N.E. 858, 
245 N.Y. 662. 

61 C J. p 508 note 81. 
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4mption may be grafted to the-extent that asfe is 
not for profit* 

Particular kinds of property . Exemption has been 
granted to fee of realty o^ned by such an associa¬ 
tion on which others had a lease and option of 
purchase, 7 and to funds held in trust for a Young 
Men's Christian Association;* and exemption has 
been granted to property used for athletic depart¬ 


ments; 9 barber shops** 0 billiard rooms, 11 candy and 
tobacco counters, 19 committee rooms, 19 dormi¬ 
tories, 14 gymnasiums, 19 gym stores, 19 a haber¬ 
dashery, 17 a hotel, 19 a laundry, 19 a newsstand, 20 
restaurants, 91 * soda fountains, 22 summer camps, 99 
tailor shops, 24 and tennis courts. 26 

On the other hand, under the particular facts and 
provisions of law involved, exemption has been de- 


OJd. — Corpus Juris cited in. Okla¬ 
homa County v. Queen City Lodge 
No. 197, I. 0. 0. F.. 156 P.2d 340, 
353, 195 Qkl. 181. 

61 C.J. p 508 note 32. 

7. Ky.—City of Louisville v. Young 
Men’s Christian Asa’n, 178 SW. 
1168, 166‘Ky. 104. 

8. Mass —Little v. City of Newbury- 
port, 96 N.E. 1032. 210 M&sb. 414, 
Ann Cas 1912D 425. 

9m Mo—Young* Men’s Christian Ass'n 
of St. Louis and St. Louis County 
v. Sestrio, 242 S.W 2d 497, 362 
Mo. 551. 

10. Mo—Young Men’s Christian 
Ass’n of St Louis and St Louis 
County v Sestric, supra 

Pa.—Appeal of Young Men's Chris¬ 
tian Association, 15 Pa.Dist. & Co 
421. 

11. Pa—Appeal of Young Men’s 
Christian Association, 15 Pa,Dist. 
Sc Co. 421. 

12. Mo.—Young Men’s Christian 
Ass’n of St Louis and St Louis 
County v. Sestric, 242 S.W.2d 497, 
362 Mo. 551. 

13. N.Y —In re Syracuse Y. M. C. A, 
213 N.Y.S. 35, 126 Misc. 431 

14. Mo.—Young Men’s Christian 
Ass’n of St. Louis and St Louis 
County v. Sestric, 242 S.W.2d 497, 
362 Mo. 551. 

N.H.—Young Women’s Christian 
Ass’n v. Portsmouth, 192 A 617, 89 
N.H. 40. 

61 C.J. p 608 notes 28, 39. 

Property held used “exclusively for 
charitable purposes” 

Cal —Young Men’s Christian Ass’n of 
Los Angeles v. Los Angeles Coun¬ 
ty, 221 P.2d 47, 35 Cal.2d 760. 
Dormitory not ooeupled exclusively 
by “young men” 

Fact that some of occupants of Y. 
M. C. A dormitory were not 4 *young 
men” did not destroy right to tax 
exemption as to dormitory.—Spring- 
field Y. M. C. A v. Board of Asses¬ 
sors of City of Springfield, 187 N.E. 
104, 284 Mass. 1. 

Bessons for apparsatly oonfftotlag 
* views 

“Defendants rely heavily on the 
decision reached in Young Men’s 
Christian Ass’n of Germantown v. 
City of Philadelphia, 323 Pa. 40L 


187 A 204, 207 In that case the 
tax exemption applied to ’all . . . 
associations and institutions of learn¬ 
ing, benevolence or charity with the 
grounds thereto annexed and neces¬ 
sary for the occupancy and enjoy¬ 
ment of the same, founded, endowed, 
and maintained by public or private 
charity.’ . . . The Supreme Court 

of Pennsylvania analyzed the dormi¬ 
tory accommodations as there pro¬ 
vided at moderate rental rates to 
constitute no more than the opera¬ 
tion of a competitive hotel or residen¬ 
tial facility, and as such commercial 
enterprise, not entitled to the tax 
exemption. However, these precise 
factors are to be noted as influenc¬ 
ing that decision: (1) the concept 
of charity as confined solely to the 
relief of the needy and destitute, 187 
A. 209, rather than comprehending as 
well activities which are humanitari¬ 
an in nature and rendered for the 
general improvement and betterment 
of mankind, though the recipients of 
such benefits may be able to pay at 
least in part therefor . . . (2) 

the exemption qualification premised 
on the narrow consideration of 
whether the maintenance and opera¬ 
tion of the dormitory rooms were 
clearly ’necessary for the occupancy 
and enjoyment' of that part of the 
Y. M. C. A building ‘in which itB 
work of charity or benevolence [was] 
carried on,* 187 A 214, rather than 
focused on the use of such dormitory 
facilities as a reasonably necessary 
and Integrated factor in furtherance 
of the declared corporate purposes 
of the association; and (3) the reli¬ 
ance placed on certain Missouri cas¬ 
es, State ex rel. St Louis Young 
Men’s Christian Ass’n v. Gehner, 320 
Mo. 1172, 11 S.W 2d 30, 88; St Louis 
Y. M C. A v. Gehner, 329 Mo. 1007, 
47 S.W.2d 776, 81 A.L.It. 1449, where 
under a constitutional provision ex¬ 
empting from taxation buildings 
‘used exclusively' for religious wor¬ 
ship ... or for purposes purely 
charitable,’ dormitory accommoda¬ 
tion* provided in Y. M. C. A build¬ 
ings were held taxable because serv¬ 
ing a commercial purpose rather than 
used exclusively for charitable pur¬ 
poses within the purport of th* ex¬ 
emption, 11 S.W.2d 37, 38; 47 S.W. 
2d 778, a construction of the exempt¬ 
ing language which has been express¬ 
ly disapproved in later Missouri cases 
as too rigid in principle and incon- 

m 


sistent with the policy of the law. 
Salvation Army v. Hoohn, 354 Mo. 
107, 188 S.W 2d 826, 830, 831; Mis¬ 
souri Goodwill Industries v Gruner, 
357 Mo. 647, 210 S.W 2d 38, 40.”— 
Young Men’s Christian Ass’n of Los 
Angeles v. Los Angeles County, 221 
P.2d 47, 62, 35 Cal 2d 760. 

15. N.Y.—In re Syracuse Y M. C. A.. 
213 N.Y.S 85, 126 Mlsc. 481. 

10. Mo.—Young Men’s Christian 

Ass’n of St. Louis and St. Louis 
County v Sestric. 242 S W.2d 497, 
362 Mo. 551. 

17. Ill—People v. Y M C. A of 
Chicago, 6 N E.2d 166, 365 Ill 118 

18. Ill —People v. Y M C. A. of Chi¬ 
cago, Bupra 

19. Ill.—People v. Y. M. C. A of Chi¬ 
cago, supra. 

20. Ill.—People v. Y. M C. A of 
Chicago, supra. 

21. Mo.—Young Men’s Christian 
Ass’n of St. Louis and St Louis 
County v. Sestric, 242 SW.2d 497, 
362 Mo 551 

N.H—Young Women's Christian 
Ass’n v. Portsmouth, 192 A 617, 
89 NH 40. 

Pa.—Appeal of Young Men’s Chris¬ 
tian Association, 15 Pa.Dist. Sc Co 
421. 

Oaf starts 

Ill.—People v. Y. M C. A of Chicago, 
6 N.E 2d 166, 365 Ill. 118. 

Mo.—Young Women’s Christian 
Ass’n v Baumann, 130 SW2d 499, 
844 Mo 898. 

22. Pa.—Appeal of Young Men’s 
Christian Association, 15 Pa.Dist. 
Sc Co. 421. 

23. Pa.—Lancaster County v. Y. W. 
C. A of Lancaster, 92 Pa.Super. 
514. 

84. Mo.—Young Men’s Christian 

Ass’h of St. Louis and St. Louis 
County v. Sestric, 242 S.W.2d 497, 
882 Mo. 651. 

Pa. —Appeal of Young Men’s Chris¬ 
tian Association, 15 Pa.Dist St Co. 
421. 

25. N.Y.—Young Women’s Christian 
Ass’n of City of New York v. City 
of New York, 259 N.Y.S. 82, 144 
Misc. 120, affirmed 257 N.Y.S. 1032, 
236 App.Dlv. 685. 
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nied to property used for barber shops,** dorml* i Service Board,** stores,** summer camps ,* 1 and 
lories , 27 restaurants,** space rented to the Selective | tailor shops.** 

D. PROCEEDINGS TO ESTABLISH OR ENFORCE 


§ 304. Statutory Proceedings to Establish 

Statutes regulating the manner In which an exemp¬ 
tion from taxation ehall be established or enforced must 
ordinarily be complied with or the exemption will be 
regarded as lost or waived. 

Statutes regulating the manner in which an ex¬ 
emption from taxation shall be established or en¬ 
forced must ordinarily be complied with 33 or the 


exemption will be regarded as lost or waived.* 4 It 
has been held that this is true even where the ex¬ 
emption is granted by a self-executing constitution¬ 
al provision, 35 but it has also been held that in such 
case a tax on exempt property is not validated by 
the claimant’s failure to comply with statutory pro¬ 
visions as to the manner -of claiming or establishing 
his exemption. 36 It is generally required that a 


29. N.Y.—In re Syracuse Y. M. C. A., 
213 NYS. 35, 126 Misc. 431. 
Property held not nnd exclusively 
for charitable purposes 
Cal —Young Men's Christian Ass'n, 
of Los Angeles v. Los Angeles 
County, 221 P 2d 47, 35 Cal 2d 760. 
In Missouri 

(1) It was held that Young Men’s 
-Christian Association renting lodg¬ 
ings and operating cafeterias, barber 
shops, gymnasiums, etc, was in effect 
conducting hotels or boarding houses, 
and its property, not being used ex¬ 
clusively for charitable purposes, was 
not tax exempt.—St Louis Young 
Men's Christian Ass’n v. Gehner, 47 
SW.2d 776, 329 Mo. 1007, 81 ALR 
1449—State ex rel St. Louis Young 
Men's Christian Ass’n v Gehner, 11 
S W 2d 30, 820 Mo 1172—61 C J. p 
506 notes 36 [b], 41 [b], 45 [bj. 

(2) Furthermore, fact that associa¬ 
tion transacted business only with 
members was held not to exempt its 
realty from taxation —St Louis 
Young Men's Christian Ass'n v Geh¬ 
ner, 47 S W 2d 776, 329 Mo 1007, 81 
ALR 1449. 

(3) These decisions have, however, 
been expressly overruled—Missouri 
Goodwill Industries v Gruner, 210 S 
W 2d 38, 40, 357 Mo 647 and Salva¬ 
tion Army v Hoehn, 188 SW.2d 826, 
880-831, 364 Mo 107 

(4) The court has also refused to 
follow them in a suit involving the 
same parties and similar facts — 
Young Men’s Christian Ass’n of St 
Louis and St Louis County v Sea- 
trie, 242 S W 2d 497, 362 Mo 551 

*27. Dormitory portion of building 
held not publio charity 
Pa.—Young Men’s Christian Ass'n of 
Germantown v. City of Philadel¬ 
phia, 187 A. 204, 323 Pa. 401, 

28. Cal.—Young Men's Christian 
Ass’n of Los Angeles v. Los An¬ 
geles County, 221 P.2d 47, 86 Cal. 
2d 760. 

41 C.J. p 608 note 41 [bj. 

Proparty hold not used exclusively 
for oharltable purposes 
•Cal.—rYoung Men’s' Christian Ass’n 


of Los Angeles v. Los Angeles 
County, supra 

29. Space held not used exclusively 
for oharltable purposes 

Cal —Young Men's Christian Ass’n of 
Los Angeles v. Los Angeles Coun¬ 
ty, supra. 

30. NY —In re Syracuse Y M. C. A., 
213 NYS 35, 126 Misc. 431. 

Property held not used exclusively 
for charitable purposes 

Cal —Young Men's Christian Ass’n of 
Los Angeles v. Los Angeles Coun¬ 
ty, 221 P.2d 47, 35 Cal 2d 760. 

31. Pa.—Lancaster County v. Young 
Women’s Christian Association, 10 
PaDist & Co 237 

32. Property held not used exclu¬ 
sively for charitable purposes 

Cal —Young Men's Christian Ass’n 
of Los Angeles v. Los Angeles 
County, 221 P 2d 47, 35 Cal.2d 760 

33. N J —Farmers Reliance Ins Co 
v City of Trenton, 15 A 2d 229, 18 
N J Misc 569 

NM—Dillard v. New Mexico State 
Tax Commission, 201 P.2d 345, 53 
NM. 12. 

Wash —G. P. Halferty & Co. v. King 
County, 192 P.2d 736, 30 Wash.2d 
561 

Remedies of one claiming exemp¬ 
tion are personal and cannot be in¬ 
voked by personal representative — 
Pothast v Maricopa County, 30 P. 
2d 840, 43 Ariz 302 
In absence of speciflo statutory pro¬ 
cedure to be followed in claiming ex¬ 
emption, provisions of constitution 
relating to exemption must prevail — 
Sutter Realty Co. v. City Council of 
City of Sacramento, 147 P.2d 953, 64 
Cal.App 2d 1. 

Inconsistent positions 

Under statute exempting goods in 
storage produced in the territories 
from personal property tax if shipped 
out of the state before April 30, but 
requiring appropriate proof that ship¬ 
ment has in fact occurred, an owner 
of personalty produced in the terri¬ 
tories cannot avail himself of the 
statute to achieve the status of prop¬ 
erty in transit for his property and 
then claim, because that status has 
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been achieved, that the requirements 
of the statute with respect to timely 
filing of proof are inapplicable —G P. 
Halferty & Co v King County. 192 P 
2d 736, 30 Wash 2d 561 
Claim under wrong statute 
The fact that taxpayer claimed ex¬ 
emption for cash on hand under stat¬ 
ute other than the one under which 
it was exempt did not affect his right 
to exemption where no claim at all 
was necessary —Duke Power Co. v. 
Hillsborough Tp Somerset County, 26 
A 2d 713, 20 N J Misc 240. 

34. Ala.—Jones v. Johnson, 199 So. 
639, 240 Ala. 357. 

Iowa —Lewis v Vanier, 290 N.W. 
684, 228 Iowa 260. 

N J —McBride v Jersey City, 22 A. 
2d 567, 16 NJ.Misc. 637—Farmers 
Reliance Ins Co. v City of Tren¬ 
ton. 15 A 2d 229, 18 N J Misc. 569. 
N M —Dillard v. New Mexico State 
Tax Commission, 201 P 2d 345, 53 
N.M 12. 

I Waiver of exemption generally see 
supra 6 226 

Failure to comply with subpoena 

A taxpayer's failure to comply with 
subpoena duces tecum in proceed¬ 
ings for assessment of omitted prop¬ 
erty would not warrant disallowance 
of taxpayer's claims for exemption — 
Duke Power Co v. Hillsborough Tp. 
Somerset County, 26 A.2d 713, 20 
NJ.Misc 240 

35. Ariz—State v. Allred, 195 P.2d 
163, 67 Anz. 320, 4 A.L.R.2d 735 

Cal—Chesney v. Byram, 101 P.2d 
1106, 15 Cal 2d 460, overruling St. 
John’s Church v. Los Angeles Coun¬ 
ty, 42 P.2d 1003, 5 Cal.App 2d 235. 

36. Okl.—Cox v. Dillingham, 184 P. 
2d 976, 199 Okl. 161. 

United States bonds 

The statutory requirement with re¬ 
spect to claim for exemptions from 
persona! property tax did not apply 
to domestic mutual Are insurance 
company’s unqualified right of abso¬ 
lute exemption with respect to United 
States bonds and, possibly, bank 
stocks.—Farmers Reliance Ins. Co v. 
City of Trenton, 16 A.2d 229, 18 N.J. 
Misc. 669. 
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claim for exemption be made in ^connection with 
each annual assessment 87 within or at the tin^e 88 
and in the form 39 required. A sworn claim is not 
necessary unless required by statute, 40 The as¬ 
sessor is not bound by the facts set forth in an 


affidavit Supporting the application for exemption, 41 
but nuty determine the facts through his own in¬ 
vestigation. 42 Under some statutes, property may 
not be added to the exempt list without the consent 
of the board of tax appeals. 48 Ordinarily an ap- 


87. Ala.—Jonas v. Johnson, 199 So. 
539, 240 Ala. 357—State v. Alabama 
Educational Foundation, 163 So. 
527. 231 Ala 11. 

NJ.—McBride v. Jersey City, 22 A. 

2d 667, 19 N.J.Mlsc. 637. 

Account not required 
Charitable hospital corporation 
was not required to render account 
to city tax assessor of property ex¬ 
empt from assessment under its char¬ 
ter.—Woonsocket Hospital ▼. Quinn, 
173 A. 560, 64 R I. 424. 

Assessor’s knowledge 

One claiming exemption of his 
property from taxation as war veter¬ 
an must furnish county assessor 
proof of claimant's ownership of such 
property to authorize placing of his 
name on assessor's list of exempt 
persons, if assessor is without knowl¬ 
edge of such ownership, and assessor 
IS not required to search for or make 
Inquiries to secure such information; 
but, if he knows or is furnished in¬ 
formation that person is entitled to 
exemption, he must place such per¬ 
son's name on list—Dillard v. New 
Mexico State Tax Commission, 201 
P.2d 345, 63 N.M. 12. 

Practice of allowing exemption with, 
out application 

Widow of an Honorably discharged 
Civil War soldier was not entitled to 
statutory exemption from taxation 
of homestead for years during which 
she made no application for exemp¬ 
tion, notwithstanding application had 
been made during a prior year, and 
practice of taxing authorities was to 
allow exemption without application. 
—Lewis v. Vanier, 290 N W. 684, 228 
Iowa 260. 

38 . Ala.—Jones v. Johnson, 199 So 
639, 240 Ala. 357. 

N.J.—McBride v. Jersey City, 22 A 
2d 667, 19 N.J.Misc. 637. 

Ohio.—McFadden v. Glander, 70 N.E 
2d m, 147 Ohio St 225. 

Personal property 
XJnder the statute it was held that 
tbO^ 6 was n6 time limit on an appli¬ 
cation for exemption of personal 
property.—Application of Cincinnati 
Masonic Temple Co., Ohio B.T.A., 94 
N.E.2d 244. 

AAPWWwmt of omitted property 
t The statute prohibiting allowance 
of tax exemption unless sworn claim 
la made therefor is applicable only 
to, normal assessments in the regu- 
plajv qoftirse, not to assessments of 
emitted property, In so far as It fla¬ 
ps time limit $dr -flllng claims, and 
oMma for exemption Pled with coun¬ 
ty hoard of taxation during hearings 


are timely.—Duke Power Co. v. Hills¬ 
borough Tp. Somerset Cotmty, 26 A. 
2d 713, 20 N.J Misc. 240. 

Belay held to bar relief from mis¬ 
take in filing claim.—G. P. Halferty 
& Co. v. King County, 192 P.2d 736, 
30 Wash 2d 561. 

Application to be made partite to 

proceedings commenced by others 
claiming exemption, alleged by peti¬ 
tioner not to be entitled thereto, is 
brought too late after judgment by 
the state tax board has been entered 
and no appeal taken.—Trustees of 
Presbytery of Newton v. State Board 
of Taxes and Assessment, 146 A. 918, 
106 N.J.Law 606. 

39. Ill.—People v. Deutsche Ev&nge- 
lisch Lutherische Jehovah Gemein- 
de, etc, 94 NE 162, 249 Ill. 132. 

N.J.—MacPherson v Jersey City, 17 
A 2d 804, 19 NJ.Mfsc 139—Farm¬ 
ers Reliance Ins Co v City of 
Trenton, 16 A 2d 229, 18 N J Misc 
669—Continental Purchasing Co v. 
City of Newark, 12 A.2d 138, 18 
N.J Misc 204 
Cash on deposit 

Form of required statement was 
held to show that it did not apply 
as to exemption of cash on deposit 
in banks—Duke Power Co. v. State 
Board of Tax Appeals, 30 A 2d 416, 
129 N.J Law 449, affirmed 36 A 2d 
201, 131 N J Law 276—MacPherson v 
State Board of Tax Appeals, 23 A 2d 
682, 127 N.J Law 609. 
rorm supplied by assessor 

Where application for abatement of 
tax is made on form supplied by as¬ 
sessor, the fact that it does not state 
that the basis of the application is 
the contention that the property is 
exempt does not render it insufficient 
where the form does not call for such 
information.—Assessors of Boston v. 
Boston Elevated Ry. Co., 70 N.E 2d 
812, 320 Mass. 588. 
dsrloal srror by assessor 
A widow who could neither read 
nor write, and who made seasonable 
claim for widow's exemption from 
taxes on two lots, presenting correct 
data to assessor, and who signed af¬ 
fidavit for exemption prepared by 
proper official, would not be divested 
of title by a sale for unpaid taxes 
subsequently laid, if, through clerical 
error pf official, one of the lots on 
which widow claimed exemption was 
omitted from her affidavit.—Hallas v. 
Evans, 207 P 2d 986, 69 Ariz. 14, re¬ 
heard 208 P.2d 1153, 69 Ariz. 77—Ev¬ 
ans v. Hallas, 167 P.2d 94, 64 Ariz. 
142. f 

40. N.J,~-Maritime Petroleum Corp. 
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v Jersey City, 63 A.2d 262, 1 N.J. 
287—Crown Can Co v. Division of 
Tax Appeals, 62 A 2d 838, 135 N.J. 
Law 517. 

41. Cal.—St John's Church v. Los 
Angeles County, 42 P.2d 1093, 5 Cal. 
App.2d 235. 

42. Cal—St. John's Church v. Los 
Angeles County, supra. 

43 . Ohio.—Wehrle Foundation v. Ev- 
att, 49 N.E.2d 62, 141 Ohio St. 467. 

Prior taxss 

(1) The board of tax appeals was 
without jurisdiction to consider ap¬ 
plication for exemption of realty from 
taxation, where application had at¬ 
tached to It a certificate disclosing 
that taxes and penalties levied and 
assessed against such realty prior to 
date of application were unpaid — 
McFadden v. Glander, 70 N.E.2d 891, 
147 Ohio St. 226. 

(2) The board of tax appeals had 
no jurisdiction to consider applica¬ 
tion for exemption of realty from 
taxation where application bore cer¬ 
tificate that prior taxes had not been 
paid and taxes were not such as could 
be remitted by county auditor with 
consent of board—Ursuline Academy 
of Cleveland v. Board of Tax Appeals, 
49 N E 2d 680, 141 Ohio St 669—Ap¬ 
plication of Board of Com'rs of 
Trumbull County, 17 Ohio Supp. 192. 

(3) The board of tax appeals had 
jurisdiction to consider application 
for exemption from taxation, not¬ 
withstanding absence of certificate or 
affidavit that prior taxes had been 
paid, where unpaid taxes were such 
as could be remitted by county audi¬ 
tor with consent of board if board 
consented to exemption.—Ursuline 
Academy of Cleveland v. Board of 
Tax Appeals, 49 N.E.2d 674, 141 Ohio 
St 563. 

(4) Under statute, the board of tax 
appeals has no authority to consent 
to the exemption of city property de¬ 
voted to park purposes for one year 
unless the taxes and penalties on the 
property for the prior year were paid, 
or unless the board may remit such 
taxes on the application of the city.— 
Application of City of Cincinnati, 18 
Ohio Supp. 141. 

(5) Where the county treasurer's 
certificate accompanying application 
for exemption from taxes showed un¬ 
paid taxes, but the evidence showed 
that the only unpaid taxes and inter¬ 
est due might have been remitted by 
the county auditor with the consent 
of the board of tax appeals, the board 
had jurisdiction to consider the ap¬ 
plication*—'Welfare Federation of 
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plication for exemption must be made by the tax¬ 
payer or owner of the property.* 4 

Ordinarily a decision on a question of exemp¬ 
tion from taxation is limited to a particular year, 46 
and the board has no jurisdiction to make a decision 
as to exemptions for other years, 46 but it has been 
held that a decision that the property is not exempt 
is conclusive as to later years where there has 
been no change in the facts. 47 The decision of the 
board or body having jurisdiction to determine 
whether or not property is exempt from taxation 
has been held to be judicial, 46 and to be so far in 
the nature of a judgment as to be protected against 
collateral attack, 49 and not subject to vacation or 


modification by an inferior! board having no juris¬ 
diction in the premises; 60 but it is not conclusive 
on the courts, 61 and does not bar a resort to the 
courts. 52 Provision is frequently made for an ad¬ 
ministrative appeal on the question of tax exemp¬ 
tion, 63 and under statutory provisions authorizing 
proceedings to establish exemptions, a claim of 
exemption from taxation, if rejected in the first 
instance by those charged with the assessment and 
collection of the tax, may be asserted and estab¬ 
lished, on a proper showing, before the officer or 
board designated by the statute, 64 separate assess¬ 
ments on particular parcels of land belonging to the 
same claimant being reviewed in separate proceed¬ 
ings where the claim to exemptions, if established, 


Cleveland v. Glander, 64 N.E.2d 8X3, 
146 Ohio St 146. 

Original jurisdiction 

Code section, exempting from taxa¬ 
tion intangible property of religious 
and charitable organizations, does not 
•confer on the board of tax appeals 
any original jurisdiction to exempt 
intangibles from taxation.—Applica¬ 
tion of Battelle Memorial Institute, 
Ohio B T.A., 89 N.E.2d 99, overruling 
Application of Cleveland Memorial 
Medical Foundation, Ohio B.T.A., 83 
N.E.2d 829. 

Application for oonsent as complaint 
Where county auditor determined 
that taxpayer's property was not ex¬ 
empt from taxation as the property 
ef a charitable institution, applica¬ 
tion thereafter filed with tax commis¬ 
sion for consent of commission to 
such exemption was in substance a 
complaint died by taxpayer with re¬ 
spect to Question of exemption of 
property from taxation and with re¬ 
spect to finding and determination of 
county auditor that property was not 
entitled to an exemption.—Applica¬ 
tion of American Issue Pub. Co, 6 
Ohio Supp. 264. 

44. Ohio.—Welfare Federation of 
Cleveland v, Glander, 64 N.E 2d 
818. 146 Ohio St 146. 

JUmewahU nlaety-alae year lease 
Where ninety-nine year lease re¬ 
newable forever required premises to 
remain In name of grantor on tax 
duplicate, the beneficiary of trust had 
a free-hold estate in the premises 
even though foe-simple title was in 
name of trustee, and beneficiary was 
the "taxpayer,* 4 "holder,** and "own* 
or** of the property and entitled to 
Apply for exemption of it from tax¬ 
ation.—Wei fare Federation of Cleve¬ 
land v. Glander, supra. 

-45* Ohio.—City of Toledo v. Jenkins, 
64 N.B.24 656, 143 Ohio St. 141— 
Pfeiffer v, Jenkins, 46 NE.2d 767, 
141 Ohio St 66—Application of City 
of Cincinnati, 16 Ohio Supp. 141— 
Application of American Issue Pub 
-Co., 4 Ohio Supp. 864. 


Vt—Grand Lodge of Masons v. City 
of Burlington, 78 A. 973, 84 Vt 
202 . 

Amount of bonus invested in realty 

Under a provision of the tax law 
exempting from taxation realty ac¬ 
quired with a bonus from the United 
States for military services while 
owned by the recipient or his wife, 
subsequent boards of assessors were 
bound by the amount originally de¬ 
termined as having been invested in 
realty until the determination was 
made to appear erroneous by affirma¬ 
tive action —In re Hastings, 300 N Y. 
S. 961, 165 Misc. 211. 

46 . Ohio —Application of American 
Issue Pub Co., 6 Ohio Supp 254. 

47 . N.J — Ridgewood Elks Holding 
Corp v. Village of Ridgewood. 22 
A.2d 266, 127 N J Law 295. 

48 . Miss—Meador v. Mac-Smith 
Garment Co., 191 So. 129, 188 Miss. 
98. 

49. NJ — Ridgewood Elks Holding 
Corp v. Village of Ridgewood, 22 
A.2d 266, 127 N.J.Law 295 

NT.Y.—Matter of Peek, 30 N.Y.S. 59. 
80 Hun 122 

60. Ohio—State v. Fox, 177 NE 
652, 39 Ohie App. 465. 

61 C.J. p 410 note 54. 

51. Aris.—Oglesby v. Poage, 40 P.2d 
90, 45 Ariz. 23. 

61 C.J. p 410 note 56. 

62. US —Everlasting Development 
Corp v. Sol Luis Descartes, D.C. 
Puerto Rico, 95 FSupp. 954, af¬ 
firmed, CA„ 192 F.2d 1, certiorari 
denied 72 S Ct. 626, 343 U.S. 954, 
96 L.Ed. 709. 

Minn.—Fairmont Community Hospi¬ 
tal Ass’n v. State, 21 N.W.2d 243, 
221 Minn. 107. 

58. N.J.—Jabert Operating Corp. v. 
City of Newark, 85 A.2d 216, 16 N. 
J.Super. 505. 

Who entitled to appoal 

(1) A petition of appeal will be 
entertained only on application of 
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person entitled to exemption.—Pre¬ 
paratory Training Institute v. City of 
Trenton, 22 A.2d 5, 19 N.J.Misc. 543 

(2) Owner of realty, the assess¬ 
ment of which for taxes had been 
sustained by county board of taxa¬ 
tion, was an "appellant dissatisfied 
with judgment of county board of 
taxation'* within statute authoriz¬ 
ing such appellant to seek redress 
from division of tax appeals, and 
was not an "owner claiming exemp¬ 
tion” within statute making exemp¬ 
tion applicable only where such own¬ 
er Is authorized to carry out pur¬ 
poses because of which exemption is 
claimed—Jabert Operating Corp. v 
City of Newark, 85 A.2d 216, 16 N.J. 
Super 505 

(3) A preparatory training insti¬ 
tute in default under its contract to 
purchase realty from state board of 
education cannot maintain petition 
of appeal before state board of tax 
appeals for exemption of such proper¬ 
ty from taxation on ground that it 
was owned by state on assessing 
date, as right, if any, to such ex¬ 
emption is vested in state board of 
education—Preparatory Training In¬ 
stitute v. City of Trenton, 22 A.2d 5, 

19 N J.Mlac. 543. 

(4) Petition by township for the 
setting aside by county board of tax¬ 
ation of an entry of exemption made 
for realty by township assessor, on 
ground that the realty was used for 
cemetery purposes, was proper un¬ 
der statute dealing with appeals to 
county boards of taxation by taxpay¬ 
ers or taxing districts from assess¬ 
ments—Township of Saddle River v. 
Slavonian Catholic Church of the 
Assumption of Passaic, 24 A.2d 398, 

20 N.J.Misc. 92. 

64. Miss.—Meridian ▼, Phillips, 4 

So 119, 65 Mias. 262. 

61 C.J. p 409 note 44. 

Complaint held stUddeat 

Okl.—Oklahoma County v. Queen 

City Lodge No. 197, I. O. O. F., 156 

P.2d 840, 196 Okl. 121. 
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must be. supported by proof as to the use of each 
parcel. 68 Under the practice prevailing under some 
statutes, the appellate board considers the applica¬ 
tion for exemption de novo and on the merits. 66 

§ 305. Actions to Enforce 

An exemption from taxation may be asserted and 
enforced In various forms of Judicial proceedings, such 
as certiorari, mandamus, injunction, and an action to 
recover a tax paid under protest. 

Where the collection of a tax on property which 
is legally exempt from it is threatened or has been 
accomplished, the owner’s right to the exemption 
may be asserted and enforced in various forms of 
judicial proceedings, 67 as, for example, certiorari 
to review the assessment, 68 mandamus to compel al¬ 
lowance of exemption provided the officers sued 
have authority to allow it, 69 suit to* annul the as¬ 
sessment and quiet title 60 or to set aside a tax 
sale, 6,1 petition for abatement of the tax, 62 action 


of trespass to trytitle after tax sale, 68 action to 
recover a tax paid under protest, 64 and action to 
recover back the purchase money of real estate 
sold for delinquent taxes. 66 A claim of an ex¬ 
emption right may also be set up as a defense in an 
action to recover delinquent taxes, 66 in scire facias 
on tax lien, 67 or by way of objection to an applica¬ 
tion for judgment for sale of property for delin¬ 
quent taxes. 68 Where one part of the assessment 
is valid, and the claim to exemption applies only to 
the other part, the assessment is not illegal, but 
merely erroneous for overvaluation, and it has 
been held that the taxpayer's remedy is by certio¬ 
rari, 69 not an action to cancel a tax as a cloud on 
title, 70 or an action to recover back a tax paid. 71 
Where an exemption, is granted by the constitution, 
the time within which suit may be brought to de¬ 
clare the property exempt from taxation cannot be 
limited by the legislature, 72 and such an action may 


68. N.Y.—Board of Foreign Missions 
of M. E. Church v Board of Asses- 
aore of City of Yonkers, 164 N.E 
816, 244 N.Y. 42. 

56. N.J —Township of Saddle River 
r. Slavonian Catholic Church of 
the Assumption of Passaic, 24 A.2d 
398, 20 N.J.Misc. 92. 

Tailor* to make finding as to im¬ 
material facts was held not error.— 
Workmen's Circle Educational Cen¬ 
ter of Springfield v. Board of Asses¬ 
sors of City of Springfield, 61 N.E 2d 
313, 314 Mass. 616. 

Denial of requested rulings held not 
error 

Mass.—American Institute for Eco¬ 
nomic Research v Assessors of 
Great Barrington, 87 N.E 2d 186, 
324 Mass. 609—Workmen’s Circle 
Educational Center of Springfield v 
Board of Assessors of City of 
Springfield, 51 N.E.2d 313, 814 

Mass. 616. 

57. N M — Corpus Juris cited in In 
re United Power Co. Taxes for 
1937, 105 P.2d 741, 744, 44 N*M. 
542. 

61 C.J. p 410 notes 69-65. 

68. N.Y.—Westchester County v. 

Town of Harrison, 86 N.Y S 2d 374. 
61 C.J. p 410 note 69 

59 « Cal,—La Mesa, Lemon Grove & 
Spring Valley Irr. Dist v. Horn- 
bepk, 8 P.2d 1031, reheard 17 P.2d 
14(3, 216 Cal. 730. 

La.—State ex rel. United Seamen's 
Service v. City of New Orleans, 25 
■ So.fd 696. 509 La. 797. 

61 C.J. P 410 note 60. 

Diporetioa 

Mandamus was held not to lie to 
compel county hoard of supervisors 
r#conve*ie and to exclude from 
assessment roils parcels of realty bid 


in by city treasurer at tax lien sales, 
since statute did not impose manda¬ 
tory duty to exclude such parcels on 
board, but required exercise of dis¬ 
cretion by majority vote of board to 
effect exclusion.—City of Long Beach 
v Sprague, 288 N.Y.S. 133, 248 App. 
Div. 625, affirmed 7 N.E.2d 717, 273 
N.Y. 607. 

60. Utah—Wey v. Salt Lake City, 
101 P. 381, 35 Utah 504. 

Cloud on title 

An assessing officer has no juris¬ 
diction to assess property which is 
wholly exempt from taxation, and 
any assessment imposed thereon is 
illegal and constitutes cloud on own¬ 
er’s title which equity will cancel — 
Westchester County v. Town of Har¬ 
rison, 85 N.Y.S.2d 374. 

61. Mich.—Petition of Gundry, 63 
N.W.2d 686, 333 Mich. 700. 

61 C J. P 410 note 03. 

Time limit 

Action to have tax sale of realty 
set aside on ground that realty was 
cemetery property and exempt from 
taxation was not barred because not 
brought within one year after plain¬ 
tiff had notice of tax sale.—Petition 
of Gundry, supra. 

68. N.H.—Lefevre v. Healy, 26 A.2d 
681, 92 N.H. 162—Bean, etc., Co. v. 
Joffrey, 117 A. 12, 80 N.H. 843. 
Ohio.—Application of American Is¬ 
sue Pub Co., 6 Ohio Supp. 254. 
Aspeadmeftt 

BIU in equity by taxpayer to com¬ 
pel board of assessors of city to 
grant taxpayer an exemption could 
by amendment be made a petition for 
abatement.—Lefevre v. Heaiy, 26 A. 
2d 681, 92 N.H. 162. 

Time limit 

NH*-*Lefevre v. Healy, supra, 
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63. Ala.—Dyer v. Mobile Branch 
Bank, 14 Ala. 622. 

04. S.C.—Textile Hall Corp. v. Rid¬ 
dle, 26 S.E.2d 701, 207 S.C. 291. 
Redemption from tax sale 

Where religious corporation, after 
its alleged exempt property had been 
sold to state for delinquent taxes, 
paid to county treasurer amount re¬ 
quired to redeem property, such pay¬ 
ment was not a payment of disputed 
taxes and could not be recovered by 
corporation under statute authoris¬ 
ing recovery of taxes paid under pro¬ 
test.—First Congregational Church of 
Glendale v. Los Angeles County, 71 
P 2d 1106, 9 Cal 2d 691. 

05. Ind.—Indianapolis ▼. Lange dale. 
29 Ind 486. 

00. Idaho —Utah, etc., R. Co. ▼. 

Crawford, 1 Idaho 770. 

Ill —Elmwood Cemetery Co. v. Peo¬ 
ple, 68 NE 600. 204 Ill. 468. 

67. Pa.—Philadelphia v, Pennsylva¬ 
nia Institution, 28 Fa.Super. 421, 
affirmed 63 A 420, 214 Pa. 138 

08. Ill.—Elmwood Cemetery Co. v. 
People, 68 N.E. 500, 204 Ill. 468. 

89. N.Y.—Interstate Lien Corp. v. 
St. Paul’s African Methodist Epis¬ 
copal Zion Church of Buffalo, 91 
N.Y S 2d 228, 275 App Div. 993— 
Miller v. City of Oneida, 275 N.Y. 
S. 157, 153 Mlsc. 438. 

61 C.J. P 410 note 69. 

70. N.Y.—Young Women’s Christian 
Association v. New York, 220 N.Y. 
S. 365, 220 App.Dlv. 49. 

71. N.Y.—Congregation Gedulath 

Mordecai v. City of New Ybrk, 238 
NYS. 525, 186 Misc. 823. 

78. La.—State ex raL United Sea* 
men’s Service v. City of New Or¬ 
leans, 26 So,2d 696, 209 La. 797. 
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fee maintained at any time. 71 One who owns part 
of the property has been held to be entitled to sue 
to establish its exemption from taxation. 74 

Under some statutes, judicial review of the action 
of the assessors or officials charged with the duty of 
passing on claims of exemption from taxation may 
be had by appeal. 76 Where the judicial proceedings 


are by way of a review of thef action of the admin* 
istrative officials with respect to the application for 
exemption, it has been held that the court will con¬ 
fine itself to questions of law, 76 and that questions 
of fact are for determination by the administrative 
body 77 and that administrative findings as to the 
facts will be accepted, 78 particularly where the evi- 


73. La.—State ex rel. United Sea¬ 
men’s Service v. City of New Or¬ 
leans, supra. 

74. Mich.—White Chapel Memorial 
Ass’n v. Willson. 244 N.W. 460. 260 
Mich. 28S. 

76. Pa.—Wynnefleld United Presby¬ 
terian Church v. City of Philadel¬ 
phia. 35 A 2d 276. 348 Pa. 252— 
Dougherty v. City of Philadelphia. 
171 A. 583. 314 Pa. 298—York 

County Agr Soc. v. York County, 
179 A. 893, 119 Pa Super 85— 

Chevra Ache w a Chesed Anshe 
Cheval v City of Philadelphia, 176 
A 779, 116 Pa.Super. 101—Dougher¬ 
ty v. City of Philadelphia, 172 A 
177, 112 Pa.Supcr 570—Inner Mis¬ 
sion Society of Evangelical Luther¬ 
an Church v City of Reading, Com 
PI, 30 Berks Co 15. 

X* case of partial exemption appeal 
is the proper remedy —Dougherty v 
City of Philadelphia, 171 A. 583, 314 
Pa. 298. 

Appeal by state 

State as "entity” which may be ad¬ 
versely affected, and as "person” 
within revenue act, was entitled to 
appeal from decision of county board 
of equalization exempting property 
from taxation, and tax commission¬ 
er is empowered, in name of state, 
to prosecute appeals from orders of 
county boards of equalization exempt¬ 
ing property from taxation—State v. 
Odd Fellows Hall Ass’n, 243 N.W. 
616, 123 Neb. 440 
Time to appeal 

(1) Where a first notice to prop¬ 
erty owner of a denial of homestead 
tax exemption was so ambiguous as 
to be Invalid, property owner's ap¬ 
peal from denial of exemption with¬ 
in ten days from second notice of de¬ 
nial was timely —Turner v Board of 
County Tax Assessors, 31 SE.2d 61, 
71 QsuApp. 374. 

(2) Under provision in Homestead 
Tax Credit Act authorizing taxpayer 
to appeal to district court from ac¬ 
tion of board of supervisors denying 
taxpayer’s claim for ciedit, within 
twenty days from mailing of notice 
of action of board to taxpayer, tax¬ 
payer's appeal on March 14, 1940, 
from July 22, 1937 order of board al¬ 
lowing taxpayer only a half credit, 
w*3 not barred by "acquiescence” or 
"laches,” whore board mailed no no¬ 
tice to taxpayer.—Eysink v. Board of 
Sup’r* of Jasper County, 296 N.W. 
376, 229 Iowa 1240. 


(3) Where property involved was 
subject in part to taxes levied, but 
no appeal was taken to board of re¬ 
vision of taxes within time provided 
by law, petition to reduce and vacate 
assessed valuation and allow claimed 
exemption must be dismissed.—Ap¬ 
peal of Dougherty, 183 A. 920, 821 
Pa. 170 

A taxpayer’s acceptance of refund 

of one half of homestead tax credit 
did not bar his right to appeal to 
district court from order of board 
of supervisors allowing him only a 
half credit instead of a full credit as 
demanded by him —Eysink v Board 
of Sup'rs of Jasper County, 296 N W. 
376, 229 Iowa 1240. 

Notios of appeal 

(1) In general—In re Logan 
Square Presbvterian Church, 92 N E 
813, 246 III 168, followed in In re 
Deutsche Evangelishe Lutherlsche, 
etc , 92 N E 857, 246 111 298 

(2) A single notice of appeal from 
denial by board of tax appeals of 
four separate applications for ex¬ 
emption from taxation and remission 
of taxes and penalties already assess¬ 
ed against cemetery association was 
sufficient, where notice gave file num¬ 
bers of each application and set forth 
decisions appealed from and alleged 
errors complained of in each case, 
and a separate notice of appeal was 
not required for each application.— 
Sunset Memorial Park Ass’n v. Ev- 
att, 61 N E 2d 207, 145 Ohio St 194. 

(3) The statute, authorizing per¬ 
son whose claim for homestead tax 
credit is denied by county board of 
supervisors to appeal to district court 
by giving written notice to county au¬ 
ditor, and authorizing appeal in same 
manner from state tax commission’s 
order setting aside allowance of such 
credit, does not require service of no¬ 
tice of appeal on commission —Ap¬ 
peal of Delashmutt, 15 N.W.2d 619, 
234 Iowa 1255. 

Question not presented to adminis¬ 
trative hoard 

Failure of trustees, on original 
hearing before tax commission, to 
present question whether they were 
excused from making return of in¬ 
tangible property did not prevent de-» 
termination of that question by court 
in proceedings for review after tax 
commission denied application for ex¬ 
emption.—Houck v. Haef-ner, 199 N.E. 
70U 61 Ohio App. 74. 
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Tr&aserlpt 

The statute dealing with hearings 
before county boards of equalization 
with respect to valuation of property 
for taxation, and made applicable to 
appeals from findings of county 
boards of equalization in homestead 
tax exemption proceedings, imposes a 
mandatory duty on a stenographer 
of the county court to make a tran¬ 
script of such proceedings and to file 
the transcript with his certificate as 
to its accuracy in the district court 
at the request, either of the board 
or the taxpayer, and, when the ste¬ 
nographer arbitrarily refuses to com¬ 
ply with such request on the ground 
that no fee has been paid, he may be 
compelled to do so by writ of man¬ 
damus —Flora v. Huntsinger. 117 P. 
2d 1017, 189 Okl. 398 

76. Mass—Fisher School v Asses¬ 
sors of Boston, 91 N.E.2d 657, 325 
Mass. 529. 

77. Mass—Fisher School v Asses¬ 
sors of Boston, supra—Workmen’s 
Circle Educational Center of 
Springfield v. Board of Assessors 
of City of Springfield, 51 N.E.2d 
313, 314 Mass. 616 

N.J.—Carteret Academy v. State 
Board of Tax Appeals, 161 A 191, 
10 N.J Misc 864. affirmed 166 A. 
202, 110 N J.Law 378 
The weight to he given evidence 
and inferences to be drawn from evi¬ 
dence were for appellate tax board 
to determine—Fisher School v. As¬ 
sessors of Boston, 91 NHf2d 657, 325 
Mass 529. 

Uneontradioted evidence 

The credibility and weight of, and 
inferences from, evidence furnished 
by corporation to prove its exemp¬ 
tion from taxation as public charity 
^ ere matters to be determined by ap¬ 
pellate tax board, even though such 
evidence was not contradicted—Fish¬ 
er School v. Assessors of Boston, su¬ 
pra. 

78. Mass —Workmen’s Circle Educa¬ 

tional Center of Springfield v. 
Board of Assessors of City of 
Springfield. 51 N.E.2d 318, 314 

Moss. 616—Assessors of Town of 
Weston v. Boston College Trustees, 
6 N.E 2d 363, 296 Mass. 399. 

Implied findings 

(1) Reviewing court was required 
to assume that the board had found 
whatever facta were necessary to 
support its decision.—Workmen’s Cir¬ 
cle Educational Center of Springfield 
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deuce before the administrative board is not re¬ 
ported, to the court 70 On the other hand, the con¬ 
clusion that the property is exempt from taxation is 
one of law and will be reviewed, 80 although such de¬ 
termination will not be disturbed unless it is unlaw¬ 
ful or unreasonable, 81 and, in the absence of evi¬ 
dence to support a finding to the contrary, the 
court will not interfere. 82 Under other statutes, the 
matter is tried de novo, 88 and the reviewing court 
exercises' its own independent judgment on all the 
questions, both of fact and law. 84 

Injunction. Subject to statutory limitations on 


the jurisdiction of particular courts, 85 a court of 
equity bats jurisdiction to enjoin proceedings for 
the enforcement or collection of a tax oft property 
which is legally exempt from its payment, 8 , 6 pro¬ 
vided there is no other adequate remedy,& 7 and 
proyided complainant will do equity by tendering 
or offering to pay such taxes as he admits tp be 
due. 88 On the other hand, the fact that a tax has 
been levied on exempt property has been held to 
constitute an independent ground of equity jurisdic¬ 
tion and equity may enjoin the collection of the 
tax, even though there is an adequate remedy at law 


▼. Board of Assessors of City of 
Springfield, 61 N.H.2d 813, 314 Maes. 
616. 

(2) General finding for taxpayer 
Imported a finding of all facts neces¬ 
sary to support it not inconsistent 
with facts actually found—Board of 
Assessors of Boston v. Boston PilotB’ 
Belief Soc., 40 N.E.2d 889, 311 Mass 
232. 

(3) Whether specific finding of 
board of tax appeals that real estate 
was occupied by taxpayer for pur¬ 
poses for which it was incorporated 
meant occupation directly for those 
purposes, finding of such occupation 
was imported by general finding for 
taxpayer.—Board of Assessors of 
Boston ▼. Garland School of Home 
Making, 6 N.B.2d 374, 296 Mass 378. 
Finding* held not erroneous 

Mass.—Assessors of Boston v. Lam- 
son, 66 N.E.2d 215, 316 Mass. 166, 
164 A.L R. 886—Board of Assessors 
of Boston v. Garland School of 
Home Making, 6 N.B.2d 874, 296 
Mass. 378. 

79. Mass.—Workmen's Circle Educa¬ 
tional Center of Springfield v. Board 
of Assessors of City of Springfield, 
61 N.E.2& 818, 314 Mass. 616. 

80. Mass.—Board of Assessors of 
Boston v. Boston Pilots' Belief Soc., 
40 N.E 2d 889, 811 Mass. 232. 
Validity of findings based on agreed 

facts is a question of law.—Asses¬ 
sors of Boston v. Lamson, 65 N.E 2d 
215, 316 Mass. 166, 154 A.L B. 886. 
Decision held erroneous 
Mass.—Fisher School v. Assessors of 
Boston, 91 N.E.2d 657, 825 Mass. 
529. 

81. Ohio —In re Bond Hill-Roselawn 
Hebrew School, 84 N.E.2d 270, 151 
Ohio St. 70. 

Determination held not unlawful or 
unreasonable 

Ohio.—Cleveland Osteopathic Hospi¬ 
tal ▼. Zangerle 91 N.SL2d 261, 163 
Ohio St, 223—Welfare Federation 
of Cleveland r. Glander, 64 N.E.2d 
. 818, 146 Ohio St 146—Crown Hill 
v Cemetery Ass'n v. Evatt 55 N.E.2d 
' #00, 148 Ohio St 89 9—Eas t End 


Hospital v Evatt, 41 N.E.2d 669, 
139 Ohio St. 608 

88. N Y.—People v. Kelsey. 96 N.Y.S. 
42, 108 App.Div. 138. 

83. Miss —North American Old Bo- 
man Catholic Diocese v. Havens, 
144 So 473, 164 Miss. 119, 84 A.L.R. 
1313. 

84. Ohio.—Cullitan v. Cunningham 
Sanitarium, 16 N.E.2d 205, 134 Ohio 
St. 99. 

85. US —Northern Pac. R. Co. v. 
Walker, N.D., IS S.Ct 650, 148 U. 
S. 391, 37 L.Ed. 494. 

61 C.J. p 410 note 82. 

86. U.S —City of Dallas v. Higgin- 
botham-Bailey-Logan Co., C.C.A. 
Tex., 37 F.2d 513—Interstate Nat¬ 
ural Gas Co. v. Gttlly, D.C.Miss., 8 
F.Supp. 174, affirmed, C.C.A, Gul¬ 
ly v. Interstate Natural Gas Co., 
82 F 2d 145, certiorari denied 56 
S.Ct. 958, 298 U.S. 688, 80 L.Ed. 
1407—Interstate Natural Gas Co 
v. Gully, D.CMiss., 4 F.Supp. 697, 
reversed on other grounds Gully 
v. Interstate Natural Gas Co., 54 
S.Ct. 565, 292 U.S. 16. 78 L Ed. 1088. 

Colo.—Grisard v. Boselawn Cemetery 
Ass’n, 19 P.2d 766, 92 Colo. 289. 

Fla.—Fleischer Studios v. Paxson, 2 
So.2d 293, 147 Fla. 100. 

Ill.—City of Mattoon v. Graham, 53 
N.E.2d 955. 386 111. 180. 

Ky.—Oorpus Juris cited In City of 
Harlan v. Blair, 64 S.W.2d 484, 
436, 251 Ky. 61. 

Miss.—North American Old Roman 
Catholic Diocese v. Havens, 144 So. 
473, 164 Miss. 119, 84 A.L.R. 1313. 

Neb.—McDonald v. Masonic Temple 
Craft of North Platte, 280 N.W. 
275, 135 Neb. 48, 118 A.L.R. 855. 

N.Y.—Westchester County v. Town 
of Harrison, 85 N.Y.S.2d 374. 

N.D.—Fish v. France, 2 N.W.2d 537, 
71 N.D. 499. 

Ohio.—Application of American Issue 
Pub. Co., 6 Ohio Supp. 264. 

Okl.—Corpus Juris oited la Gibson 
v. Phillips University, 168 P.2d 901, 
903, 195 Okl. 466. 

P«l—C hevra Achewa Chesed Anshe 
Cheval v. City of Philadelphia, 176 
A. 779, 116 Pa.Super. 101—Pennsyl¬ 
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vania Military College v. Chester 
City, Com.PL, 30 Del Co. 314. 

61 C.J. p 410 note 83. 

Statute as to oorreotlon of assess* 
meats 

The statute making proceedings be¬ 
fore boards of equalization and ap¬ 
peals therefrom sole method of cor¬ 
recting assessments and abating 
taxes, but permitting equitable re¬ 
lief where aggrieved party has no 
taxable property within the district, 
if applicable, would not preclude in¬ 
junctive relief to prevent issuance of 
resale tax deed on land which under 
prior decisions of supreme court 
was exempt from taxation and which 
was the only land of taxpayer in dis¬ 
trict—Gibson v. Phillips University, 
158 P.2d 901, 195 Okl. 456. 

Buie with respect to enjoining tax 
collection 

General rule that courts ate re¬ 
luctant to grant injunctions against 
collection of taxes is Inapplicable 
where property against which an as¬ 
sessment is made is exempt by law 
from taxation—Spector Motor Serv¬ 
ice v. Walsh, 61 A.2d 89, 135 Conn 37. 
Premature application 
Calling town meeting to vote on 
rescinding manufacturing company's 
exemption from taxation was held 
not to authorize injunctive relief, 
where the company had a vested con¬ 
tract right in its exemption and the 
threatened rescission would be inef¬ 
fective because Illegal.—Rlxford Mfg. 
Co. v. Town of Highgate, 144 A. 680, 
102 Vt 1. 

87. Mo—Washington University v. 
Baumann, 108 S.W.2d 403, 341 Mo. 
708. 

61 C.J. p 411 note 84. 

Statutory remedy of suit to recov¬ 
er tax paid under protest held ade¬ 
quate remedy barring Injunctive re¬ 
lief.—Textile Hall Corp. v. Riddle, 
35 S.S:2d 701, 207 S.C. 291. 

88. U.S.—Northern Pao. R. Co. v. 
Walker, C.C.N.D., 47 F. 681, revers¬ 
ed on other grounds 13 S.Ct 660, 
146 U.S. 891, 37 L.Bd. 494. 

Ky.—Louisville v. Louisville Board 
of Trade, 14 S.W. 408, 90 Ky. 409, 
12 Ky.L 897, 9 L.R.A 629. 
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and therfe are no special circumstances requiring 
equitable relief. 8 * 

*Equity will not enjoin the collection of a tax 
where petitioner failed to set up an exemption by 
way of defense in an action brought to recover the 
tax, 90 or where it is shown that some portion of 
the property is taxable, as where the property is 
only partially exempt. 91 Equity will not enjoin the 
collection of an entire tax merely because, in de¬ 
termining the valuation of an aggregate property, 
some exempt property may have been included as a 
factor. 92 Under certain circumstances, the state 
may review the allowance of a claimed exemption 
by injunction proceedings. 98 

Exhaustion of statutory and administrative rem¬ 
edies . As a general rule, a person claiming an ex¬ 
emption from taxation must exhaust his adminis¬ 
trative and statutory remedies before he will be al¬ 
lowed to assert the claim in support of an action 
to enforce the exemption, 94 at least where the right 
to the exemption is not absolute but depends on the 
facts, 96 unless the statutory remedy is held not ex¬ 


clusive but merely cumulative, 99 in which latter 
case, however, it * has been held that, if claimant 
elects to pursue the statutory remedy, he cannot, 
after an adverse decision, go into Chancery for 
relief. 97 It has been held that administrative rem¬ 
edies need not be exhausted where the tax or assess¬ 
ment is wholly void, 98 and that the necessity, under 
the statute, of appealing from the board's assess¬ 
ment is restricted to cases where the property is 
an object of taxation, and doe 9 not extend to cases 
where the assessment is alleged to be void because 
it is in violation of some express constitutional pro¬ 
vision. 99 The rule requiring exhaustion of ad¬ 
ministrative remedies before resorting to court ac¬ 
tion has been held not to apply after the property 
has been listed for taxation on the duplicate. 1 

Pleading. One who claims an exemption from 
taxation must allege all facts necessary to estab¬ 
lish the claim; 2 and in a suit for equitable relief 
must allege all facts necessary to show the exist¬ 
ence of the exemption and his right to the relief 
demanded; 8 but it is not necessary to refer to the 


89. Ill.—Owens-Illinois Glass Co. v. 
McKibbin, 62 N.E 2d 177, 886 Ill. 
245 

9a Idaho.—Utah, etc., R. Co. v. 

Crawford, 1 Idaho 770. 

91. Ill —City of Mattoon v. Graham, 
63 NE2d 955, 386 Ill. 180. 

Pa.—Wynnefleld United Presbyterian 
Church v. City of Philadelphia, 35 
A.2d 276, 848 Pa. 262—Dougherty 
v. City of Philadelphia, 171 A. 683, 
314 Pa. 298—York County Agr. Soc 
v York County, 179 A. 893, 119 Pa 
Super. 85—Chevra Achewa Chesed 
An she Cheval v. City of Philadel¬ 
phia, 176 A. 779, 116 Pa.Super. 101 
—Dougherty v. City of Philadel¬ 
phia, 172 A. 177, 112 Pa Super. 670 
-—Temple Israel of Wynnefleld v 
City of Philadelphia, 42 Pa.Dist. & 
Co. 638—Pennsylvania Military Col¬ 
lege v. Chester City, Com.Pl., 30 
Del.Co. 314—Convent of Sisters, 
Servants of Immaculate Heart of 
Mary v. Berks County, Com.Pl., 87 
Berks Co. 231. 

61 C.J. p 411 note 88. 

99. Ill—Huck v. Chicago, etc., R. 
Co., 86 Ill. 852. 

Ky.—Louisville v. Louisville Board 
of Trade, 14 S.W. 408, 90 Ky. 409, 
12 Ky L. 397, 9 L.R.A. 629. 

93. Kan.—State ex rel. Goodell v. 

Davis, 62 P.2d 893. 144 Kan. 708. 
Tax commission as party 

Statute pertaining to authority of 
state tax commission was held not to 
require that commission be made par¬ 
ty to action to enjoin county officers 
from complying with order exempt¬ 
ing property from taxation.—State ex 
rel. Goodell v. Davis, supra. 


94. U.S —Catholic Soc. of Religious 
and Literary Education v. Madison 
County, C.C.A.N.C., 74 F 2d 848. 

Cal —City and County of San Fran¬ 
cisco v. San Mateo County, 222 P. 
2d 860, 36 Cal.2d 196. 

61 C.J. p 410 note 76. 

Statutory remedy exclusive 

Right to exemption from taxation 
is statutory, and proceedings to ob¬ 
tain exemption are exclusive.—Hol- 
landale Ice Co. v. Board of Sup’rs, 
Washington County, 157 So. 689, 171 
Miss 615. 

7allure to complain of assessment 
City which owned dam and reser¬ 
voir in town could not ask modiflea- 
tion of tax assessment on ground that 
highways were included, where as¬ 
sessors exempted only the pavement 
which was incidental to dam, and city 
made no complaint as to highway ex¬ 
emption.—City of New York v. Every, 
283 N.YS. 561, 245 App Div. 409. 

Objections not specifically pointed 
out to assessors are not available 
on certiorari, and, in the absence of 
a claim for partial exemption, made 
on the day appointed for the making 
of complaints against assessments, 
the application for writ of certiorari 
will be dismissed.—People ex rel. Ma¬ 
sonic Hall Ass’n of Saratoga Springs 
v. White, 214 N.Y.S. 390, 126 Misc. 
661, affirmed 217 N.Y.S. 667, 218 App. 
Div. 38. 

96. Miss.—North American Old Ro¬ 
man Catholic Diocese v. Havens, 
144 So. 473, 164 Miss. 119, 84 A.L.R. 
1313. 


96. Ohio—Application of American 
Issue Pub Co, 6 Ohio Supp. 264. 

61 C.J p 410 note 77. 

97. Ill.—Preston v. Johnson, 104 Ill. 
625. 

98. Cal —City and County of San 
Francisco v San Mateo County, 
222 P 2d 860. 36 Cal.2d 196. 

99. La.—Taylor Bros Iron Works 
Co. v. New Orleans, 11 So. 3, 44 La. 
Ann. 564. 

1. US —Conn v. Ringer, C C.A Ohio, 
32 F.2d 639. 

2. Fla —Smith v Housing Authority 
of City of Daytona Beach, 3 So 2d 
880, 148 Fla. 195. 

61 C.J. p 411 note 90. 

Pleading held sufficient 
Cal —Glenn-Colusa Irr Dist v. Ohrt, 
88 P.2d 763, 31 Cal.App 2d 619. 
Pleading held insufficient 
Fla.—State ex rel. Dunscombe v. 

Courson, 198 So 108, 144 Fla. 439. 
Ga—Harper v. Davis, 30 S.E.2d 481, 
197 Ga. 762. 

S.C.—Strong v. City of Sumter, 193 &. 

E. 649, 185 S C. 203. 
dumber as farm produot 

Party asserting that lumber was a 
“farm product/* within meaning of 
constitutional provision exempting 
farm products from taxation, was re¬ 
quired to allege facts and circum¬ 
stances which made the lumber ex¬ 
empt as a farm product, since the 
term M lumber** would not ordinarily 
be classified as a “farm product.*'— 
Collins v. Mills, 30 S.E.2d 866, 198 Ga. 
18. 

3. Fla.—City of Augustine v. Mid¬ 
dleton, 8 So.2d 153, 147 Fla. 639. 
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exact section of the exemption statute under which, 
the exemption i$ claimed if an/allegation is made 
in general terns that exemption is claimed under 
the constitution and statutes of the state. 4 Under 
some statutes, strict rules of pleading do not ap¬ 
ply to a proceeding to exempt property from taxa¬ 
tion. 6 


Evidence, The general rules of evidence with 
respect to presumptions and burden of proof, 6 and 
the admissibility of # evidence, 7 are applicable to ac¬ 
tions in which enforcement of a claim of exemption 
is sought. Accordingly, the exemption must be 
established by competent evidence, 8 which is legally 
sufficient to show the right claimed. 9 While a fair 


Ga.—Culbreth v. Southwest Ga. Re¬ 
gional Housing Authority, 33 S.E.2d 
684. 189 Ga. 183. 

Fa.—Pennsylvania Military College v. 
Chester City, Com.Pl., 30 Del Co 
310, 10 Som.Leg J. 283. 

61 C.J. p 411 note 91. 

4. Ill.—School of Domestic Arts and 
Science v. Carr, 163 N.E. 669, 822 
Ill. 662. 

8. Minn —Fairmont Community 
Hospital Ass’n v. State, 91 N.W. 
2d 243, 221 Minn. 107. 

Pleading held sufficient 
Minn.—Fairmont Community Hospi¬ 
tal ASs'n v. State, supra. 

6. Vt—Brattleboro Retreat v. Town 
of Brattleboro, 178 A. 209, 106 Vt. 
228. 

61 C.J. p 409 note 51. 

7. Mass.—Springfield T. M. C. A. v. 
Board of Assessors of City of 
Springfield. 187 NE. 104, 284 Mass. 
1. 

SC.—Textile Hall Corp. ▼. Hill, 64 
8.E 2d 809, 216 S C. 262. 

61 C.J. p 412 note 97. 

Charitable character of institution 
The articles of incorporation, by¬ 
laws, origin and development of non¬ 
profit institution, rights of members, 
privileges of nonmembers, and bene¬ 
fit to public may be proper evidence 
to show the charitable or noncharita¬ 
ble character of the Institution claim¬ 
ing exemption from taxation —La 
Societe Francaise De Bienfais&nce 
Mutuelle v. California Employment 
Commission, 133 P.2d 47, 66 Cal.App. 
2d 634, certiorari denied 64 S.Ct 35. 
320 U.S. 736, 88 L.Ed. 436. 

8 . Fla.—Dr. William Howard Hay 
Foundation v. Wilcox, 24 So.2d 237, 
156 Fla. 704. 

Bvtdeaoe held competent 
N.Y.—Application of Thomas S. 
Clarkson Memorial College of 
Technology, 87 N,Y.S.2d 491, 274 
App.Div. 732, reargument denied 89 
N.Y.S.2d 623, 275 APpJDiv. 865, af¬ 
firmed People ex rel. Thomas S. 
Clarkson Memorial College of Tech¬ 
nology v. Haggett, 89 N.E.2d 882, 
200 N.Y. 595. 

9* ‘ Fla.—Smith v. Housing Authority, 
of City of Daytona Beach, 3 So.2d 
8«<J,148 Fit 198. 

Mass.—Board of Assessors of Bos¬ 
ton v. Garland School of Home' 
Making. «;N.H9d .974, 296 Maas. 
87t* iM . . 


Minn—State v. Northwestern Voca¬ 
tional Institute, 46 N.W.2d 663, 282 
Minn 377. 

NJ.—City of Hoboken v. Division of 
Tax Appeals, Dept, of Taxation and 
Finance, 55 A.2d 290. 136 N.J.Law 
828—Jabert Operating Corp. v City 
of Newark, 86 A 2d 216, 16 NJ.Su- 
per. 606—Borough of Edgewater v. 
Oonnoil Corp., 67 A.2d 196, 4 N.J. 
Super. 338. 

Ohio —Bloch v. Board of Tax Ap¬ 
peals, 59 N.E.2d 145, 144 Ohio St 
414. 

Pa.—Young Men's Christian Ass’n of 
Germantown v. City of Philadel¬ 
phia, 187 A 204, 323 Pa. 401. 

61 CJ. p 412 note 99, p 409 note 49. 
Presumption against existence of ex¬ 
emption and burden on claimant to 
establish exemption see Bupra 8 
225. 

Doubt resolved against claim of ex- 
emptiou 

Mass —Boston Symphony Orchestra 
v. Board of Assessors of City of 
Boston, 1 N E 2d 6, 294 Mass. 248. 
Fair difference of opinion 

Burden resting on taxpayer claim¬ 
ing immunity to establish exemption 
is never met merely by showing fair 
difference of opinion which, as origi¬ 
nal matter, might be decided differ¬ 
ently—Norton Co. v. Department of 
Revenue of State of Illinois, 71 S.Ct 
377, 340 US. 634, 95 L.Ed. 617, con¬ 
formed to 99 N.E 2d 346, 409 Ill. 516 

Oral evidence 

The burden on one claiming exemp¬ 
tion from taxation to show that he 
comes within terms of exemption Is 
rarely sustained as matter of law, 
especially where proof furnished by 
him is mainly oral.-r-Fisher School v. 
Assessors of Boston, 91 N.E.2d 657, 
325 Mass. 529. 

Bvldence held sufficient 

To establish exemption. 

Colo.—Hanagan v. Grand Lodge, K. 
P. of Domain of Colorado, 80 P.2d 
328, 102 Colo. 277—Horton v. Foun¬ 
tain VaL School of Colorado, 56 P. 
2d 933. 98 Colo. 480. 

Conn—Borough of Fenwick v. Town 
of Old Saybrook, 47 A.2d 849, 133 
Conn. 22. 

Me.—O'Connor v. Wassookeag Pre¬ 
paratory School, 46 A.2d 861, 142 
Me. 86. 

Mass.—Assessors of Framingham v. 
First Parish in Framingham, 107 
N.E. 2d 309—Assessors of Boston v. 
Latmson, 55 NJBJ.2d 2&5, 316 Mass. 
166, 154 A.L.R. 886—Assessors of 
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Boston v Old South Soc in Boston, 
60 N.E 2d 51, 814 Mass 364—Board 
of Assessors of Boston v. Garland 
School of Home Making, 6 N E 2d 
374, 296 Mass. 878—Springfield Y. 
M. C. A. v. Board of Assessors of 
City of Springfield, 187 N.E. 104, 
284 Mass. 1. 

Minn.—Fairmont Community Hospi¬ 
tal Ass’n v. State, 21 N.W.2d 243. 
221 Minn 107. 

Mo.—Young Men's Christian Ass'd 
of St. Louis and St Louis County 
v. Sestric, 242 SW2d 497, 362 Mo 
551. 

N.H.—Franciscan Fathers v. Town 
of Pittsfield, 89 A.2d 752. 

N.J —Kimberley School v. Town of 
Montclair, 65 A.2d 500, 2 NJ 28— 
Blanchard Lumber Co. v. City of 
Newark, 11 A.2d 318, 18 NJMisc 
32. 

N.Y.—Application of New York Con¬ 
ference of Seventh-Day Adventists, 
109 N Y S 2d 774, 279 App Div. 845, 
affirmed New York Conference 
Ass’n of Seventh-Day Adventists 
v. Schenck, 107 NE 2d 664, 304 N Y 
706—Application of Thomas S 
Clarkson Memorial College of Tech¬ 
nology. 87 N.Y S.2d 491, 274 App 
Div. 732, reargument denied 89 N 
Y.S 2d 623, 275 App.Div. 865, af¬ 
firmed People ex rel. Thomas 8 
Clarkson Memorial College of 
Technology v. Haggett, 89 N E 2d 
882, 300 N.Y. 595—People ex rel 
Doctors Hospital v Sexton, 48 N Y 
8.2d 201, 267 App Div 736, affirmed 
64 N.E.2d 273, 295 NY. 653—Coun¬ 
ty of Westchester v. Town of Har¬ 
rison, 114 N Y.S 2d 492, 201 MJac 
211—People ex reL Manlius School 
v Adams, 256 N.Y.S. 176, 143 Mlsc. 
459. 

Ohio.—Welfare Federation of Cleve¬ 
land ▼. Glander, 64 N.E 2d 813, 146 
Ohio St. 146. 

Okl —In re Proposed Listing for Tax¬ 
ation of Certain Personal Property 
of Carter Oil Co. for 1922 to 1931, 
42 P 2d 496, 172 Okl. 88. 

Pa.—In re Hill School, 87 A.2d 259, 
370 Pa. - 21—Commonwealth v. Cur¬ 
tis Pub. Co., 192 A. 875, 326 Pa. 
539—Chevra Achewa Chesed Anshe 
Cheval v. City of Philadelphia, 176 
A 779, 11$ Pa.Super. 101. 

61 C.J. p 412 note 98 [a], 

Dyidenoe held Insufficient 
To establish exemption. 

Cal.—First Baptist Church of San 
Fernando v. Los Angeles County, 
248 P.2d 101, 113 Cal.App.2d 892. 



84 C.J.S. 


TAZATiQN 


|305 


preponderance of the evidence has been held suffi¬ 
cient, 10 it has also been held that the evidence as 
to the exemption must be clear and unequivocal, 11 
or clear and convincing, 12 or conclusive, 13 or free 
from fair doubt, 14 or beyond a reasonable doubt. 15 
The certificate of incorporation has been held to be 
controlling evidence of the purpose of the organiza¬ 
tion, 16 but it has also been held that the form of 
incorporation is not conclusive, and that the facts 
of the case determine the character of the corpora¬ 
tion, 17 and that an organization must be classified 
in accordance with its articles of association and 
its activities. 18 The character of the owner may be 
considered in determining if the use of the property 
was such as to exempt it from taxation 19 Wheth¬ 


er the rental from allegedly exempt property ex¬ 
ceeds the expense of its maintenance is evidence of 
the intention with which the property was leased. 20 
Only the facts as of the assessment date have been 
held to be material. 21 

Hearing and trial . In a hearing on taxpayer's ob¬ 
jections, the issues are limited to the wTitten ob¬ 
jections filed and the points thereby raised. 22 The 
question of the corporate capacity of the taxpayer 
to hold the property claimed to be exempt has been 
held not to be open to consideration in such a pro¬ 
ceeding 23 The existence of the facts and cir¬ 
cumstances on which the right to the exemption 
claimed depends is ordinarily a question of fact; 24 


Colo —First Congregational Church 
of Fort Collins v Wright. 131 P 2d 
419. 110 Colo 135. 

Fla —Dr William Howard Hay 

Foundation v. Wilcox, 24 So 2d 237, 
156 Fla 704 

Ga —Duncan v. Proctor, 24 S.E 2d 
791, 195 Ga 499 

Kan —Lawrence Business College v. 
Gardner. 64 P 2d 63. 145 Kan 145 

Ky —Dade Park Jockey Club v Com¬ 
monwealth, by Auditor of Public 
Accounts, 69 S W 2d 363, 253 Ky 
814. 

Mass—American Institute for Eco¬ 
nomic Research v. Assessors of 
Great Barrington. 103 N E.2d 223, 
328 Mass. 651. 

Neb—North Platte Lodge 985, B P 
O. E., v. Board of Equalization of 
Lincoln County, 252 N.W. 313, 125 
Neb 841, 92 ALR 658 

N J.—College of Paterson v State 
Board of Tax Appeals, 84 A 2d 740, 
131 N J Law 57—Princeton Coun¬ 
try Day School v State Board of 
Tax Appeals. 175 A 136, 113 NJ 
Law 515—College of Paterson v 
City of Paterson, 29 A 2d 402, 21 N. 
J.Misc 13. 

Ohio—Goldman v The L B Harri¬ 
son, 107 N E 2d 530, 158 Ohio St 
181—Goldman v. Robert E Bentley 
Post No 60, American Legion. 107 
N E.2d 528, 158 Ohio St 205. 

Okl —In re Farmers’ Union Hospital 
Ass’n of Elk City, 126 P 2d 244, 190 
Okl. 661. 

Pa—Young Men's Christian Ass'n of 
Germantown v. City of Philadel¬ 
phia, 187 A. 204, 323 Pa. 401. 

R.I.—Knights of Columbus Bldg 
Ass'n of Bristol v. Gorham, 24 A.2d 
899, 67 R.I. 423. 

Va.-—Fireman’s Mut. Aid Ass'n of 
City of Rlehmond v. Common¬ 
wealth, 184 SB. 189, 166 Va. 34, 
certiorari denied 56 S.Ct 941, 298 
U.S. 677, 80 LBd. 1398. 

Wash.—G. P. Halferty & Co. v. King 
County, 192 P.2d 736, 30 Wash 2d 
961 . 

61 C.J. p 41* note 98 [b]. 


10. Md—Oak Lawn Cemetery of 
Baltimore County v. Baltimore 
County Com’rs, 198 A. 600, 174 Md. 
280, 115 A LR 1478 

Xn New York 

(1) Exemption from taxation must 
be established by a fair preponder¬ 
ance of the evidence —People ex rel 
Autokefalos Orthodox Spriritual 
Church of St George, The Tropeopho- 
ros v Hallahan, 105 NY'S 2d 882, 200 
Misc. 221, affirmed 105 N Y S 2d 980, 
278 AppDJv 917, reargument and ap¬ 
peal denied 106 N Y S 2d 1007, 278 
App Div 1026—People ex rel. City of 
Buffalo v Mazurowski, 47 N.Y.S 2d 
657, 181 Misc. 891, affirmed 47 N Y S. 
2d 620, 267 App Div 941, appeal de¬ 
nied 49 N Y S 2d 270, 267 App Div. 
1035, reversed on other grounds 62 
N E 2d 608, 294 NY 370, reargument 
denied 64 N E 2d 278, 295 NY. 568 

(2) Property owner must estab¬ 
lish the right to exemption from tax¬ 
ation by clear and convincing proof. 
—People ex rel Watchtower Bible & 
Tract Soc. v Mastin, 80 N.Y S 2d 323, 
191 Misc 899. 

(3) Owner must establish by clear 
and convincing proof that farm was 
exempt under statute from taxation 
—Application of New York Confer¬ 
ence Ass’n of Seventh-Day Adven¬ 
tists, 111 N Y S 2d 329, report con¬ 
firmed 109 N.Y S 2d 774, 279 App Div. 
845, affirmed New York Conference 
Ass’n of Seventh-Day Adventists v. 
Schenck, 107 N E.2d 654, 804 NY 
706. 

11. La.—Meyers v. Flournoy, 25 So 
2d 601, 209 La. 812—Standard Oil 
Co. of Louisiana v Fontenot, 4 So 
2d 634, 198 La 644. 

Mass—Jacob’s Pillow Dance Festival 
v. Assessors of Becket, 69 NE2d 
463, 320 Mass 311. 

12. N.J.—City of Trenton v. State 
Board of Tax Appeals, 21 A.2d 644, 
127 N.J.Law 105, affirmed City of 
Trenton v. Rider College, 25 A.2d 
630, 128 N.J Law 320. 

Ohio —Middletown Iron & Steel Co. v. 
Evatt, 6 Ohio Supp. 190, reversed 
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on other grounds 38 NE 2d 585, 139 
Ohio St 113, 426 

18. Fla.—Dr. William Howard Hay 
Foundation v. Wilcox, 24 So 2d 237, 
156 Fla. 704. 

14. N J.—College of Paterson v. 
State Board of Tax Appeals, 34 A. 
2d 740, 131 N J Law 67—City of 
Trenton v. State Board of Tax Ap¬ 
peals, 21 A.2d 644, 127 N J Law 105, 
affirmed City of Trenton v. Rider 
College. 25 A.2d 630, 128 N.J Law 
320—Rector, Wardens and Vestry¬ 
men of Christ Church in Short Hills 
v Milburn Tp, 57 A 2d 506, 26 N 
J.Misc. 123—Town of Montclair v. 
Kimberly School, 51 A.2d 228. 25 
N J Misc 165, certiorari dismissed 
60 A,2d 313, 137 N.J Law 402, re¬ 
versed on other grounds 65 A.2d 
500, 2 N.J. 28 

15. Md—Clarke v. Union Trust Co 
of Diet. of Col. 63 A.2d 635, 192 
Md. 127. 

16. Ill.—Oak Park Club v. Lindheim- 
er, 17 N E 2d 32, 369 Ill 462 

17. N J.—Dana College v State 
Board of Tax Appeals. 184 A 412, 
14 N J Misc 308, affirmed 189 A. 
620, 117 N J Law 530. 

18. Mo—Evangelical Lutheran Syn¬ 
od of Mo, Ohio and Other States v. 
Hoehn, 196 S W 2d 134, 355 Mo. 
257. 

19. Ga.—Tharpe v. Central Georgia 
Council of Boy Scouts of America, 
196 S.E. 762, 185 Ga. 810. 

20. Ill—People v. Freeport Masonic 
Temple, 179 N.B. 672, 347 III. 180. 

21. Ind.—Stark v. Kreyling, 188 NBL 
680, 207 Ind. 128. 

22. Ill—People v. University of Il¬ 
linois, 159 NE 811, 328 111. 377. 

23. N.J.—Ewing Cemetery Ass’n v 
Township of Ewing, 16 A.2d 195, 18 
N.J.Misc. 558, certiorari dismissed 
20 A. 2d 607, 126 N J Law 610. 

84. Ala.—Gay v. State, 153 So. 767, 
228 Ala. 253. 
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blit, where the facts are shown or admitted, the 
right to the exemption claimed ii a question of law 
for the court. 26 Under a statute conditioning the 
grant of an exemption to kn institution on the rela¬ 
tive value of its property devoted to a particular 
use to other property of the exemptioner not so 
used, a request for instruction on cash market 
value may be construed with the memorandum of 
the court giving reasons for denying the request, 26 
and where the memorandum is construed to in¬ 
dicate that the action of the court was based on its 
consideration of the value of the property to its 
present owner, independent of competition among 
other buyers, the denial of the request is erron¬ 
eous. 27 

Judgment and determination. In the absence of 
a statute providing otherwise, the general rules as to 
judgments in civil actions apply to a judgment en¬ 
tered in an action to enforce an exemption from 
taxation. 28 The case should be determined on the 


issues and the evidence presented, 2 * and every case 
in which a tax exemption is claimed must be deter¬ 
mined on its own facts. 2 * Questions not necessary 
to a determination of the case will not be decided. 21 
Judgment for claimant establishes his right to ex¬ 
emption for the current year only, 82 even though 
the grant of exemption is for a period of years; 82 
but it has been held that a judgment in favor of an 
exemption for a particular year and "thereafter so 
long as owned and used" by the exempt person and 
for the designated purpose is res judicata in a sub¬ 
sequent suit for taxes of a later year, after it has 
been established that there has been no change in 
the intervening period either in the use or owner¬ 
ship of the property. 84 It has also been held that 
the court in its discretion may enjoin the collection 
of a tax for a number of years. 26 Where the proof 
establishes the taxable nature of the property gen¬ 
erally except an interest therein which is exempt, 
the decree should cancel the assessment on the 
property m so far as it affects the exempt interest, 86 


Colo.—Hanag&n v. Rocky Ford 

Knights of Pythias Bldg Ass’n, 75 
P 2d 780, 101 Colo. 545 
2* J —Dana College v. State Board of 
Tax Appeals, 184 A. 412, 14 N.J. 
Misc. 308. affirmed 189 A. 820, 117 
N J Law 530. 

Ohio.—Cleveland Osteopathic Hospi¬ 
tal v. Zangerle, 91 N E 2d 261, 153 
Ohio St. 222. 

Okl.—In re Proposed Listing for Tax¬ 
ation of Certain Personal Proper¬ 
ty of Carter Oil Co. for 1922 to 
1931, 42 P.2d 496, 172 Okl. 88— 
Bands Springs Home v. State, 32 P. 
2d 928. 168 Okl. 323 

Pa.—Appeal of Sisters of Notre 
Dame de Namur, Com.Pl., 69 Montg. 
Co 223 

Tex.—Benevolent St Protective Order 
of Elks, Lodge No. 151 v. City of 
Houston, Civ.App., 44 S.W.2d 488, 
error refused. 

61 C J. p 412 note 2. 

Mixed question. 

Whether a school is a purely pub¬ 
lic charity entitled to tax exemption 
is a mixed question of fact and law. 
—In re Hill School, 57 A.2d 259, 370 
Pa 21. 

▲mount of land nec essar y for 
school purposes with respect to ex¬ 
emption from taxation, presented is¬ 
sue of fact for court on certiorari.— 
Carteret Academy v. State Board of 
Tax Appeals, 161 A. 191, id N.J.Misc. 
864, Affirmed 166 A. 202, 110 N.J.Law 
378. 

35. Ala.—Gay v. State, 163 So. 767, 
228 Ala 253. 

61 C.J. p 412 note 3. 

96. Mass.—Massachusetts General 

Hospital v. Inhabitants of Bel¬ 
mont 124 KM. 21, 233 Maes. 190. 
ST. Masa—Massachusetts General 


Hospital v. Inhabitants of Belmont, 
supra. 

28. US —U S v. Board of Com’ra of 
McIntosh County, DC.Okl., 62 F. 
Supp. 671. 

Interpretation of judgment 

The judgment and mandate of the 
supreme court on appeal from deci¬ 
sion of board of tax appeals, denying 
taxpayer’s application for exemption 
of property from taxation on ground 
that taxpayer was charitable institu¬ 
tion, should be construed by board of 
tax appeals in the light of the rule 
that supreme court had before it for 
consideration no question of law or 
fact other than that legally present¬ 
ed to board on application, and that 
supreme court was not authorized to 
enter any judgment other than such 
order as board would have been au¬ 
thorized to make had the board found, 
as did the supreme court, that the 
property was that of an Institution 
used exclusively for charitable pur¬ 
poses and as such was entitled to 
exemption from taxation.—Applica¬ 
tion of American Issue Pub. Co., 6 
Ohio Supp. 254. 

Xatersst and oovts 

(1) Whe^e the taxing officers have 
acted in good faith, they are not to be 
charged with the costs of any such 
proceeding, although It results in fa¬ 
vor of the exemption claimed.—City 
of Richmond v. Grand Lodge of Vir¬ 
ginia, A. F. & A. M., 174 S.E. 346, 162 
Va. 471—61 C.J. p 413 note 11. 

(2) Where taxes were abated, 
claimant was entitled to the taxes 
with interest at legal rate from date 
of payment, together with the costs 
of the appeal.—Assessors of Lancas¬ 
ter v. Perkins $chool, 82 N.B.2d 883, 
323 Mass. 418—Assessors of Boston 
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v. World Wide Broadcasting Foun¬ 
dation of Mass., 59 N E 2d 188, 317 
Mass. 598. 

29. Minn —Fairmont Community 
Hospital Ass’n v State, 21 N.W.2d 
248, 221 Minn 107. 

30. Fla.—Fleischer Studios v. Pax- 
son, 2 So.2d 293, 147 Fla 100. 

3L Ga.—Harper v. Davis, 30 S E.2d 
481, 197 Ga. 762. 

Pa—Appeal of Art Club of Philadel¬ 
phia, 198 A. 25, 327 Pa 106 

32. La—Shreveport Creosotlng Co. 
v. Shreveport, 44 So. 326, 119 La 
637. 

Mo.—National Cemetery Ass'n of 
Missouri v. Benson, 129 8 W 2d 842, 
344 Mo. 784, 122 A.L R. 893. 

33. La—Shreveport Creosotlng Co 
v. Shreveport, 44 So. 325, 119 La 
637. 

61 C.J. p 413 note 7. 

34. Ill.—People ▼. Omega Chapter of 
Pel Upsilon Fraternity, 167 N.E 
16. 335 Ill. 817. 

Use of property 

Prior decision of court, determin¬ 
ing that all land of cemetery corpora¬ 
tion was properly exempted from 
taxation, conclusively established 
that land specifically included In pri¬ 
or proceeding and then devoted to the 
same use as on tax dates involved in 
later proceedings was utilised and 
held for cemetery purposes and hence 
exempt from taxation.—People ex rel. 
Woodlawn Cemetery v. Chambers, 91 
N.Y.S.2d 774. 

35. Colo.—McGlone v. First Baptist 
Church of Denver, 60 P.2d 647, 97 
Colo. 487. 

38. Wash.—Washelli Cemetery Ass’n 
v. King County, 292 P, 101, 158 
Wash. 599. 
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and where the proof' establishes the exempt nature 
of the property* generally except a portion thereof 
which is taxable, the judgment may be that all the 
property is exempt except the land which is taxable, 
even though the evidence is not sufficiently clear to 
warrant an apportionment of the tax between 
borough and township m which the property is 
located. 87 

Review. General rules apply to the review of 
judgments in proceedings to establish or enforce ex¬ 
emptions from taxation. 38 While the method adopt¬ 
ed in the judgment of the court below for division 


of property between the part taxable and the part 
exempt may not always be fitting as a geiieral rule, 
if it is not inappropriate to the particular case, and 
if no injustice has been done to appellant, the order 
appealed from will be affirmed. 89 Matters not 
raised in the lower court will not be considered on 
appeal. 49 The court may remand the case to the 
lower court for the determination of a fact question 
the answer to which is necessary for a disposition of 
the case ; 41 but, where the case was limited to cer¬ 
tain questions by agreement of counsel, the court 
will not remand for the determination of another 
question. 42 


V. PLACE OP TAXATION 

A. IN GENERAL 


§ 306. Taxing Districts 

The creation and determination of the taxing dis¬ 
trict* within the atate are within the discretion of the 
legislature, with the due exercise of which the courts 
will not Interfere. 

A “taxing district” has been defined as the district 
throughout which a particular tax or assessment is 
ratably apportioned and levied on the inhabitants. 43 
The term “taxing district” implies a district which 
is legally subjected to some taxation and which 
cannot, either by its own volition or m any other 
way, escape the payment of some legally imposed 
tax, 44 and it has been asserted that a taxing dis¬ 
trict must be of a public character and must be 
endowed with some power of local government. 45 
A taxing district created for a particular purpose 
may be for the making of a particular public im¬ 
provement where the character of the work in¬ 
volved is temporary and special or where the im¬ 
provement is confined to special work and construc¬ 


tion, 46 or the district may involve purposes of a 
more general character, which are permanent in 
their nature 47 When a taxing district is once law¬ 
fully established, it will retain its character until 
changed in some manner authorized by law. 48 The 
character of a taxing district is not necessarily de¬ 
termined by reference to the name applied in the 
statute creating it, 49 but its status and character 
may be determined by reference to the legislatively 
declared purposes for which it is created. 50 

Generally, the creation and determination of the 
taxing districts within the state are within the dis¬ 
cretion of the legislature, with the due exercise of 
which the courts will not interfere. 51 While the 
legislature may not, in creating special taxing dis¬ 
tricts, unjustly impose on the property included m 
such district alone the burden of a peculiarly state 
or county function or purpose, 62 or otherwise so at¬ 
tempt to exercise the governmental power as to 


87. Pa.—Mercersburg College v. 
Mercers burg Borough, 58 PaSuper, 
888 . 

38 . N.J.—Dana College v. 8tate 
Board of Tax Appeals, 189 A. 620, 
117 N.J.Law 680. 

Pa -—Commonwealth v. 8tegmaier 
Brewing Co., 168 A. 176, 809 Pa. 
62 . 

Qouiity a m party 

A county, being real party in inter¬ 
est on appeal prosecuted by county 
attorney from judgment of district 
court on appeal from county commis¬ 
sioners' order sustaining county tax 
officers’ demurrer to lodge’s com¬ 
plaint seeking to strike realty thereof 
from tax rolls, need not be named 
in petition in error as plaintiff in er¬ 
ror and failure to do so is defect of 
form rather than substance.—Okla¬ 
homa County V. Queen City Lodge 


No. 197, I. O. O F., 166 P.2d 840, 196 

Okl. 131. 

39. Pa.—Board of Home Missions 
and Church Extension of Methodist 
Episcopal Church v. City of Phila¬ 
delphia, 109 A. 664, 266 Pa. 405 

40. Miss.—Board of Sup’rs, Warren 
County, v. Vicksburg Hospital, 163 

So. 362, 173 Miss. 806. 

41. NJ.—City of Clifton v. State 
Board of Tax Appeals, 44 A.2d 102, 
133 N.J.Law 379. 

48 . Miss.—Board of Sup’rs of Jeffer¬ 
son County v. Jefferson County 
Bank of Fayette, 166 So. 699, 171 
Miss. 60. 

43 . Black L.D., 2d Ed. 

61 C.J. p 609 note 47. 

44 . Md.—Curtis v. Mactier, 80 A 
1066, 1069, 116 Md 386. 
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45 . NJ—Street-Lighting Dist No. 
1 v. Drummond, 43 A. 1061, 63 N. 
J.Law 493. 

61 C.J. p 509 note 49. 

46. Fla—Jinklns v. Entzminger, 135 
So 785. 102 Fla. 167. 

47. Fla.—Jinkins v. Entzminger, su¬ 
pra. 

48. Neb.—Whelen v Cassidy, 90 N. 
W 229, 64 Neb. 603 

49. Fla—State v. St Lucie Inlet 
District and Port Authority, 176 So. 
59, 128 Fla 521. 

50. Fla—State v. St. Lucie Inlet 
District and Port Authority, supra 

51. Ind—Brown v. Baltimore & O. 
& C. R. CO., 115 NB. 86, 186 Ind. 
81. 

61 C J. p 609 note 65. 

52. Fla—Consolidated Land Co. ▼. 
Tyler, 101 So. 280, 88 Fla 14. 
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violate organic rights or constitutional restric¬ 
tions ,® 3 the legislature may create, or provide for 
the creation'of,'such tax districts , 54 or impose, or 
authorize the imposition of, taxes on property within 
the district 55 for particular >public purposes, includ¬ 
ing the making of publics improvements, even in the 
absence of a constitutional provision authorizing the 
creation of such special taxing districts . 56 

The legislature has a wide latitude in the exer¬ 
cise of its discretion in creating special districts, 67 
and, when created for public purposes, they can be 
invalidated only on showing gross abuse of legis¬ 
lative authority. 58 Thus, it may usually provide for 
the creation of an agency to carry the statute into 
effect, 59 and, as an incident to the creation of the 
district, may impose administrative duties on state 
or other officers m order to effectuate the objects 
of the district, in the absence of constitutional pro¬ 
visions to the contrary. 60 So, also, it may create 
special taxing districts directly 61 or it may provide 
for their creation by proceedings taken pursuant to 
statute, 62 by local commissions, 63 or by petition and 
submission to voters of the territory involved. 64 
The action of a body duly authorized to create an 
assessment district is conclusive, in the absence of 
a showing of fraud or mistake, 65 and the presump¬ 
tion is that the district was properly formed. 66 

53* Fla.—Consolidated Land Co. v. 

Tyler, supra—Paul Bros v Long 
Branch Sc Lakeside Special Hoad 
and Bridge Dist. 92 So 687, 83 
Fla. 706. 

64. Fla—State v. Anna Maria Island 
Erosion Prevention Dist., Manatee 
County, 58 So.2d 845—State ex rel. 

Board of Com’rs of Indian River 
Mosquito Control Dist. v. Board of 
Com’rs of Indian River County, 138 
So. 625, 103 Fla. 946, proceedings 
dismissed State ex rel. Board of 
Com’rs of Indian River Mosquito 
Control Dist. v. Helseth, 140 So. 

655, 104 Fla. 208. 

Miss.—Yazoo Sc M. V. R. Co. v. Board 
of Mississippi Levee Com'rs, 195 
So. 704, 188 Miss. 889, appeal dis¬ 
missed 61 S Ct 21, 811 U.S. 607, 85 
L.Ed. 884. 

61 C.J. p 509 note 69. 

85. Colo.—City of Aurora ▼. Aurora 
Sanitation Dist., 149 P.2d 662, 112 
Colo 406 

Fla.—Miller v. Ryan, 54 So 2d 60. 

61 C.J. p 609 note 60. 

Statutory taxing power Is as potent 
as to taxing districts as it is to the 
state, counties, municipalities, unless 
restrained by a paramount lew,— 

Leo v, Atlantio Coast Line R. Co., f 00 
So. 71, 145 Fla. 618. 

66. Fla. — Lainhart v. Catts, 75 So. 

47, 78 Fla. 736. 

61 C.J. p 510 note 6L j 


Where, however, a statute merely authorizes the 
formation of a taxing district, through action taken 
by persons or officials, the statutory intent should 
be observed in substance, 67 and the legality and rea¬ 
sonableness of action under the statute are subject 
to judicial review. 68 A failure duly to limit the 
taxing power of a statutory district does not neces¬ 
sarily destroy the corporate entity of the district 
or its legal functions. 69 

§ 307. — Territory Included and Bounda¬ 
ries 

Subject to constitutional restrictions, the legislature 
may determine the territory to be Included In taxing 
districts. 

While an essential element in the creation of a 
taxing district is the fixing of its limits, 70 subject to 
any constitutional restrictions, the legislature may 
determine the territory to be included m taxing dis¬ 
tricts, 71 including special districts created for par¬ 
ticular public improvements, 72 and the courts will 
not interfere with the due action of the legislature 
in this respect. 73 The legislature may not, how¬ 
ever, arbitrarily or m abuse of its governmental 
authority include territory in such special district, 
for purposes of taxation, 74 as, for example, lands 
which cannot be benefited by the improvement, 75 
and like rules apply where the district is organized 

Western Ry. Co., 148 N.W. 975, 169 
Iowa 237. 

66. Iowa.—Mitchell r. Charles City 
Western Ry. Co., supra. 

67. Fla.—Willis v. Special Road and 
Bridge Dist No 2, Osceola Coun¬ 
ty. 74 So. 495, 73 Fla. 446. 

Fla.—Willis v. Special Road and 
Bridge Dist. No. 2, Osceola Coun¬ 
ty, supra. 

69. Fla.—State ex rel. Davis v. Ry¬ 
an, 158 So. 62, 118 Fla 42—State 
ex rel. Ake v. Broward County Port 
Authority, 158 So. 62, 118 Fla. 42. 

70. La.—Capital City Oil Co. v. Day, 
85 So. 888, 147 La. 734. 

61 C.J. p 510 note 73. 

71. Conn —'State v. Sixth Taxing 
District, 132 A. 561, 104 Conn. 192. 

61 C J. p 510 note 75. 

72. Ohio—State v. Gongwer, 151 N. 
E 752, 114 Ohio St. 642. 

61 C J p 510 note 76 

73. U.S.—Valley Farms Co. of Yon¬ 
kers v. Westchester County, N.Y., 
43 S.Ct. 261, 261 U.S. 155, 67 L.Ed. 
585. 

74. Fla.—Consolidated Land Co. V. 
Tyler, 101 So. 2&0, 88 Fla. 14. 

Xnd.—Hayes v. Taxpayers Research 
Ass’n, 72 N.E.2d 658, 222 Xnd. 242. 

75# Fla.—Consolidated Land Co. v. 
Tyler, 101 So. 280, 88 Fla. 14. 


57. US—-Houck v. Little River 
Drainage Dist. Mo. 36 S Ct. 68, 
239 U.S. 254, 60 LEd 266. 

61 C.J. p 510 note 62 

58. Fla—State v. Anna Maria Island 
Erosion Prevention Dist, Manatee 
County, 58 So.2d 845. 

59. Colo—City of Aurora v. Aurora 
Sanitation Dist., 149 P.2d 662, 112 
Colo 406. 

Fla—Miller v. Ryan, 54 So.2d 60. 

Ind —Johnson v. Board of Park 
Com’rs of Ft Wayne, 174 NE. 91, 
202 Ind. 282. 

60. Fla—Martin v. Dade Muck Land 
Co., 116 So. 449, 95 Fla 530, appeal 
dismissed 49 S.Ct. 25, 278 US. 560, 
73 LEd. 505—State v. Fearnside, 
100 So. 256, 87 Fla 349. 

61. U.S.—Houck v. Little River 
Drainage Diet, Mo., 36 S.Ct 58, 39 
US. 254, 60 L.Ed. 266. 

61 C.J. p 510 note 65. 

68 . Fla—Jinkins v. Entzminger, 135 
Sp. 785, 1Q2 Fla. 167. 

61 C.J. p 610 note 66. 

63. Fla.—Lainhart r. Catte, 76 So 
47, 73 Fla. 735. 

64. Neb—Elliott v. WBle, 198 N.W. 
861, 200 N.W. 847, 112 Neb. 78. 

61 C.J. p 510 note 68. 

65. Iowa—Mitchell Charles City 
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by proceedings taken pursuant to statute. 7 * Even if 
lands are unconstitutionally included in the stat~ 
utory district, that fact does not ipso facto in¬ 
validate the district or its legal powers. 77 

While the lines of general taxing districts are 
usually coincident with those of municipal divi¬ 
sions of a state, such as counties, parishes, cities, or 
towns, 78 in the absence of any constitutional restric¬ 
tion and subject to limitations herein stated, a tax¬ 
ing district need not follow the lines of any par¬ 
ticular political division of the state, 79 and, in ac¬ 
cordance with the foregoing rule, a taxing district 
may be composed of territory which is part of a 
political division ; 80 and these rules apply to sp6cial 
taxing districts. 81 While the fact that certain ter¬ 
ritory is attached to an organized county for “ju¬ 
dicial purposes” does not of itself effect the inclu¬ 
sion of the territory in the county for purposes of 
taxation, 82 statutes sometimes specifically provide 
for the collection of taxes in an unorganized county 
by the officers of an organized county 83 to which the 
unorganized county 19 attached for judicial pur¬ 
poses, 84 and an Indian reservation which is, by law, 
attached to an organized county for taxing purposes 
becomes a part of the taxing district of such coun¬ 
ty 85 Where a taxing district is once duly estab¬ 
lished, it will retain its boundaries until divided or 
modified in some manner authorized by law, 86 and, 
while evidence as to the long continued exercise of 
authority for taxing purposes by a taxing district 
may be competent and relevant to show that the 
territory in question is within the taxing district, 87 
a municipality constituting a taxing district, the 
boundaries of which are fixed by the legislature, 
may not enlarge its taxing jurisdiction merely by 


user, 88 however long continued ; 88 but on the crea¬ 
tion of a new county out of territory formerly be¬ 
longing to another county which constitutes a taxing 
district, such new county ordinarily constitutes a 
new taxing district. 90 

§ 308. Domicile or Residence of Owner 

In general, for purposes of taxation, a person must 
have a domicile or residence somewhere. 

In general, for purposes of taxation, a person 
must have a domicile or residence somewhere. 91 

§ 309. -What Constitutes, and Deter¬ 

mination 

a. In general 

b. More than one residence, domicile, or 

place of abode 

c. Question of law or fact; evidence 
a. In General 

A person’s domicile for purposes of taxation Is his 
fixed and permanent home, and the meaning of the term 
“residence” Is to be determined in the light of the legis¬ 
lative purpose and the context. 

A person's domicile for purposes of taxation is his 
fixed and permanent home, 92 to which he always has 
the intention of returning when absent from it, al¬ 
though he may take up a temporary or transient 
residence elsewhere. 93 The term imports a legal 
relation between a person and a particular place, 
based on actual residence with intention to remain 
there. 94 

The question as to the meaning of the term 
“residence,” where the construction of a taxing 
statute is involved, is to be determined in the light 


76. US —Myles Salt Co v. Board 
of Commissioners, La., 36 S Ct. 204, 
239 US. 478, 60 L Ed. 392, L.R.A. 
191813 190. 

Fla,—Willis v. Special Road and 
Bridge Dist. No. 2, Osceola County, 
74 So. 495, 73 Fla. 446 

77. Fla—State ex rel. Davis v. Ry¬ 
an, 158 So 62, 118 Fla. 42—State 
ex rel Ake v Broward County Port 
Authority, 158 So. 62, 118 Fla. 42 

7a N.Y—People v Gray, 77 Nl. 
1172, 185 N.Y 196. 

61 C J. p 510 note 81 

79. Ind —Hayes v. Taxpayers Re¬ 
search Ass’n, 72 N.E 2d 658, 222 
Ind. 242. 

61 C.J. p 511 note 82. 

80. La —Felix v. Waggner, 1 So. 
926, 39 La.Ann. 391. 

61 C J. p 511 note 83. 

81. Fla —State ex rel. Board of 
Com’ri of Indian River Mosauito 
Control Dist. v. Board of Com'rs 
of Indian River County, 138 So. 625, 

84 C.J.S.—41 


103 Fla 946, proceedings dismissed 
State ex rel Board of Com'rs of 
Indian River Mosauito Control 
Dist. v Helseth. 140 So. 655, 104 
Fla. 208. 

61 C.J. p 511 note 84. 

8a Mont.—Yellowstone County v. 
Northern Pac. R. Co., 25 P. 1058, 10 
Mont. 414. 

83. S D —Meade County v. Hoehn, 81 
NW. 887, 12 SD 500. 

61 C J. p 511 note 86. 

84. Tex.—Llano Cattle Co. v. Faught, 
5 S W. 494, 69 Tex. 402. 

61 C.J. p 511 note 87. 

8a Okl.—Pryor v. Bryan, 66 P. 348, 
11 Okl. 357, affirmed 23 S.Ct 549. 
189 U.S. 325, 47 L Ed. 835. 

8a Me.—Inhabitants of Eden v. 
Pineo, 78 A. 1126, 108 Me. 73, Ann. 
Cas 1913A 1340. 

61 C.J. p 511 note 89. 

87. Ala.—Russell v. C. N. Robinson 
A Co., 44 So. 1040. 153 Ala. 327. 
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8a Me.—Inhabitants of Eden v. 
Pineo. 78 A. 1126, 108 Me. 73, Ann. 
Cas 1913A 1340. 

61 C J. p 511 note 91. 

89. Me —Inhabitants of Eden v. 
Pineo* supra. 

90. Nev.—White Pine County v Ash, 
5 Nev. 279. 

91. Nev — Corpus juris quoted in 

State v Second Judicial Dist Court 
of Nevada, 43 P.2d 173, 177, 56 Nev. 
38 

61 C J. p 511 note 96. 

9a N C.—Town of Roanoke 'Rapids 
v Patterson, 113 SJE. 603, 184 N.C. 
135. 

93. Ind—Croop v. Walton, 157 Nl 
275, 199 In<L 262, 53 UR 1386— 
Schmoll v. Schenck, 82 N.E. 805, 
40 Ind.App. 581. 

94. Tenn.—Denny v. Sumner County, 
184 SW. 14, 134 Tenn. 468, L.R.A. 
1917A 285. 
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of the legislative purpose md the context* 5 Ac¬ 
cording 1 to some decisions* fVesidence,” within the 
meaning of such a statute,;is the place where the 
taxpayer lives and where he, claims that his home or 
domicile is, 96 a place of abode as distinguished 
from a temporary sojourn 97 or from a temporary 
residence; 99 and jit has '4?een held that an “in¬ 
habitant” of a state means something more than a 
person who has a. mere temporary residence." 
While it has been held that a statutory provision 
that a person shall be taxed where he resides does 
not mean where he resides for purposes of voting, 1 
it has been laid down broadly that the residence re¬ 
quired to make one liable for a personal tax is pre¬ 
cisely the same in kind as that which will entitle 
such person to vote in a particular place. 2 A statute 
providing that moneys and credits shall be listed 
and assessed where the owner “lives” has been con¬ 
strued to mean where the owner has* his residence. 3 

While there is authority for the view that “resi¬ 
dence” for purposes of taxation is not necessarily 
synonymous with “domicile,” 4 or “resident” synony¬ 
mous with “inhabitant,” 6 and it has specifically been 
stated that, within the meaning of some taxing stat¬ 
utes, “residence” is the place of actual abode and 
not an established domicile or home which one ex¬ 
pects to return to and occupy at some future time, 6 
it is usually recognized that the terms “residence,” 
“resident,” “reside,” and the like, 7 “inhabitancy” or 
“inhabitant,” 8 and “actual place of abode” 9 are 


equivalent fn substance to the term “domicile,” “hav¬ 
ing a domicile/ 9 or “one domiciled,” and the like. 
Sofc also, the terms “resident” and “inhabitant,” 16 
and “residence” and “inhabitancy,” 11 have been re¬ 
garded as synonymous. 

While intent is an element in fixing a person's 
domicile 12 or residence, 18 in order to fix domicile 
or residence for purposes of taxation, there must be 
a union of such intent and actual residence. 14 

Residence of minor or incompetent . The resi¬ 
dence of a minor, 16 or of an insane person, after 
he has attained his majority, 16 is at the residence 
of the parents or surviving parent, or, in the case 
of a minor child of a widow, the residence of such 
child, according to some cases, is at the residence 
of the mother during her widowhood. 17 Usually, 
also, the domicile of a minor remains that of a 
deceased parent until duly changed 18 In the case 
of a minor under guardianship, his domicile is not 
necessarily the same as that of a guardian. 19 

Partnership. The rule in some jurisdictions, 
which recognize a partnership as an entity distinct 
and separate from that of its members, that a part¬ 
nership may acquire a domicile apart from the 
domicile or domiciles of its members has been recog¬ 
nized m determining that a partnership had a 
domicile, and that property employed in the partner¬ 
ship business is taxable, in a state where the business 


96. S C.—Corpus Juris quoted la 

Phillips v. South Carolina Tax 

Commission, 12 S.E.2d 13, 1$, 195 
SC. 472. 

Va.—■Cooper's Adm’r v. Common- 

wealth, 93 S El 680. 121 Va. 338 

96. SC —Corpus Juris quoted la 

Phillips v. South Carolina Tax 

Commission, 12 S.E.2d 13, 16, 195 
SC. 472. 

61 C.J. p 511 note $. 

97. Ind—Brookover v. Kase, 83 N. 
32. 524, 41 Ind.App. 102. 

S.C.— Corpus Juris quoted la Phillips 
v. South Carolina Tax Commission, 
12 S E.2d 13, 16, 196 S.C. 472. 

9a S.C.— Corpus Juris quoted la 

Phillips v. South Carolina Tax 

Commission, 12 6.32.2d 13, 16, 195 
S.C 472. 

61 C.J. p 512 note 5. , 

99. N.J.—State v. Ross, 23 N.J,Law 
617. 

S.C—Corpus Juris quoted la Phillips 
v. South Carolina Tax Commission, 
12 RE 2d 13/ 16, 196 S.C. 472. 

L N.Y. —People ex rel. McOruer v. 
Dinneen, 143 N.Y.S. 21, 36 Mldc. 
128. 

61 C.J. p £12 note 7. 
a N,J.— Sharp v. Casper, 36 N.J. 
Law 867. * 


S.C — Corpus Juris quoted In Phillips 
v South Carolina Tax Commission, 
12 S E.2d 13, 16, 195 SC. 472. 

a Iowa.—Glotfelty v. Brown, 126 N. 
W. 797, 148 Iowa 124—Cover v 
Hatten, 113 N.W. 470, 136 Iowa 63. 

4. Ark.—Smith v Union County, 11 
S.W 2d 455, 173 Ark 640. 

61 C.J. p 512 note 10. 

5. Ill.—Tazewell County Board of 
Sup'rs v. Davenport, 40 Ill. 197. 

a Ark—Smith v. Union County, 11 
S.W.2d 455, 173 Ark. 540. 

7. S.C.— Corpus Juris quoted la 
Phillips v. South Carolina Tax 
Commission, 12 S.E.2d 13, 16, 195 
SC. 472. 

61 C J. p 612 note 13. 

a S.C,— Corpus Juris quoted la 
Phillips v. South Carolina Tax 
Commission, stipra. 

61 C.J. p 512 note 14. 

9, R.I,—Arnold v. Davis, 8 RI. 841. 

S.C.— Corpus Jferls quoted la Phillips 
v. South Carolina Tax Commission, 
12 S.E.2d 13, 16, 195 S.C. 472. 

l& Mass.—Lee V. City of Boston, 68 
Mass. 484. 

S.C.— Corpus Juris quoted la Phillips 
r. South Carolina Tax Commission, 

^ 12 H.E.2A 13, 16, 195 S<€. 473. ' a 
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11. Mass—Lee v. City of Boston, 68 
Mass 484 

S.C.— Corpus Juris quoted la Phil¬ 
lips v. South Carolina Tax Com¬ 
mission, 12 SE.2d 13. 16, 195 SC. 
472. 

ia S.C.— Corpus Juris quoted la 

Phillips v. South Carolina Tax 

Commission, supra. 

61 C.J. p 512 note 18. 

13. S.C.— Corpus Juris quoted ia 

Phillips v. South Carolina Tax 

Commission, 12 S E.2d 18, 16, 195 

S.C. 472. 

61 C.J. p 512 note 19. 

14. S.C.— Corpus Juris quoted la 

Phillips v. South Carolina Tax 

Commission, supra. 

61 C.J. p 512 note 20. 

IB. Ind —Brookover v. Kase, 83 N.E. 
524, 41 Ind.App. 102. 

16. Ind.—Brookover v. Kase, 83 N El 
624, 41 Ind.App. 102. 

17. Pa.—West Chester Borough 

School Directors v James, 2 Watts 
AS, 668, 37 Am.D. 525. 

18. Ky.—Mills' Guardian v. Hopkins¬ 
ville, 11 S.W. 776. 

19* Pa.—West Chester Borough 

School Directors v. James, 2 Watts 
A S. 668, 87 AnuD. 625. 
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is carried on, notwithstanding the individual part¬ 
ners were not residents of such state. 20 

Residence situated partly in two districts . Where 
a dwelling house is divided by the boundary line 
between two taxing districts, the owner is taxable 
in that district in which the most necessary part 
of the house or the living rooms of the family 
stand. 21 

b. More than One Residence, Domicile, or Place 
of Abode 

Ordinarily, a person has only one domicile or resi¬ 
dence for purposes of taxation. 

While there is authority for the view that a per¬ 
son may be domiciled in one place and yet have 
a residence in another for purposes of taxation, 22 
ordinarily a person has only one domicile or resi¬ 
dence for such purposes, 23 and, where a person has 
more than one place of abode, ordinarily the ques¬ 
tion as to which one is his domicile or residence 
for purposes of taxation depends on his bona fide 
intention, 24 his acts and conduct being the best 
evidence as to his selection. 26 Thus, if the taxpayer 
has two residences in different taxing districts or 
in different states, as, for example, a summer and 
a winter home, or two homes kept open the year 
round, he is taxable at that place which was orig¬ 
inally his domicile, provided the opening of the 
other home has not involved an abandonment of the 
original domicile and the acquisition of a new one, 26 
or at that place which he regards and claims as his 
domicile or his legal or permanent residence, as 
shown by his keeping the main part of his estab¬ 
lishment there, holding office, voting, causing his 
property to be assessed for taxes there, or by simi- 

20. Neb —Clay, Robinson & Co v 

Douglas County, 129 NW 548 88 

Neb 363, LRA1915C 922, Ann. 

Cas 1912B 756 

21. Me—Judkins v. Reed, 48 Me 
386. 

Mass—Chenery v. Waltham, 8 Cush 
327. 

22. N C —Ransom v. Board of 

Com’rs of Town of Weldon, 139 
8 E. 232, 194 N.C. 237. 

61 C J. p 513 note 30 

23. Tenn —Denny v. Sumner County, 

184 S.W. 14. 134 Tenn 488. 

61 C J. p 513 note 31. 

24. Ky.— • Commonwealth v. Ott, 4 8. 

W 2d 417, 223 Ky. 

Ex’r v. Commonwealth, 

562, 184 Ky 193. 

23. Ky—Commonwealth v. Ott, 4 8. 

W 2d 417, 223 Ky 612. 

26. Ind.—CToop v Walton, 157 N.B 
275, 199 Ind. 262. 63 A.L R. 1386. 

61 C.J. p 613 note 34. 


lar -conduct.? 7 White the fact that orte dwelling 
house is more comfortable or convenient, 28 or that 
a person spends more time at one residence than at 
another, 29 does not of itself determine the question 
as to the place of residence or domicile, the length 
of time which a person spends at a particular resi¬ 
dence may be considered, 30 and statutes have some¬ 
times fixed the place of taxation of personal prop¬ 
erty where the owner has his actual place of abode 
the greater part of the year. 31 

c. Question of Law or Fact; Evidence 

Usually, the question as to a person’s domicile or 
residence is one of fact, determinable on the evidence. 

While the view has been expressed that the ques¬ 
tion as to a person’s domicile or residence is a 
mixed question of law and fact, 32 it has been 
laid down in broad terms that such question is 
usually one of fact, 33 determinable on the evi¬ 
dence 34 It has been asserted in general terms that 
the burden of proving a taxpayer’s legal residence 
is on the state or local authorities seeking to collect 
a tax from him. 36 Intent as to domicile or resi¬ 
dence may be inferred from declarations and con¬ 
duct 36 and from acts and conduct; 37 and, subject 
to the limitation expressed in some cases that self- 
serving declarations not a part of the res gestae, 
that is, declarations which do not accompany an 
act, evidence of which is admissible, are not ad¬ 
missible, 38 evidence of declarations of a person as 
to his place of residence 39 or as to his intention 40 
is usually competent and entitled to some weight, 
and a person may bind himself by admissions m 
his pleading as to where he is domiciled. 41 Declara¬ 
tions as to intention in this respect do not, however, 
necessarily govern, 42 and acts and conduct show- 

35. Vt—Hurlburt ▼. Green, 41 Vt. 
490 

61 C.J p 614 note 47. 

36. Mass—Lyman v. Fiske, 17 Pick 
231, 28 Am D 293 

Va—Bowen v Commonwealth, 101 
232, 126 Va 182 

Ky.—Commonwealth v. Ott, 4 S 
W.2d 417, 223 Ky 612. 

38. Mass.—Weld v. Boston, 126 
Mass 166—Wright v. Boston, 126 
Mass. 161. 

39. Mass—Weld v. Boston, 126 
Mass. 166. 

40. Ky.—City of Winchester v. Van 
Meter, 164 S.W. 323, 168 Ky. 31. 

41. Mass.—Sullivan v. Town of Ash- 
field, 116 N.B. 665, 227 Mass. 24. 

Va.—Bowen v. Commonwealth, 
101 S.B 282, 126 Va. 182. 

61 C.J. p 614 note 54* 


612—Millett’s 
211 SW. 


27. Ill—Ellis v People, 65 N E 428, 
199 Ill 548 

61 C J p 513 note 35. 

28. Ky—Hurst v. City of Flemlngs- 
burg, 188 SW. 1085, 172 Ky 127. 

29. Ky—Commonwealth v. Ott, 4 8 
W 2d 417, 223 Ky 612—Hurst v 
City of Flemingsburg, 188 8 W. 
1085, 172 Ky. 127. 

30. Mass.—Cabot v. Boston, 12 Cush 
52. 

31. R I —Ailman v Griswold, 12 R I. 
339—Greene v. Gardiner, 6 El 242. 

61 C J. p 513 note 39. 

32. Va—Talley v. Commonwealth, 
103 SR 612, 127 Va. 516. 

33. Mass —Sullivan v. Town of Ash- 
field, 116 N.B. 565, 227 Mass. 24. 

61 C.J. p 513 note 45. 

34. Ky.—City of 1 Winchester v. Van 
Meter, 164 S.W. 323, 168 Ky. 31. 

61 C.J. p 513 note 46. 
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mg intention outweigh declarations or expressions 
in that regard. 48 On the question of domicile, 
residence, or habitancy, the conduct or acts of the 
person concerned may be considered, 44 as, for ex¬ 
ample, his maintenance of an actual abode or 
residence, 46 paying taxes, 46 voting, 47 attending town 
meetings, 48 holding public office, 49 and taking part 
in discussions in municipal affairs. 50 Evidence as 
to the place of voting has been said to be particular¬ 
ly significant in doubtful cases. 51 Usually no single 
circumstance will determine the question and the 
determination must be based on all the circum¬ 
stances. 62 

§ 310. — Change or Abandonment of Do¬ 
micile or Residence 

a. In general 

b Intention and concurrence of intention 
and actual removal and residence 
c. Question of law or fact; evidence 

a. In General 

A taxpayer may change hie domicile or residence 
by abandoning hit present home and removing to an¬ 
other and settling himself there permanently, and so 
cease to be taxable at the place of his former residence, 
in so far as taxation depends on domicile or residence; 
but a mere simulated removal, which Is no more than a 
device to evade or escape taxation, will not be effective. 

A taxpayer may change his domicile or residence 
by abandoning his present home and removing to 
another and settling himself there permanently, and 
so cease to be taxable at the place of his former 
residence, in so far as taxation depends on domicile 
or residence. 53 On the other hand, while the fact 
that a person’s motive in making a change is to 
avoid taxation 64 or to diminish the amount 65 docs 
not, of itself, prevent such change, a merely simu¬ 


lated removal from one place to another, which is 
no more than a device to evade^or escape taxation, 
will not be effective, 66 and a person’s liability for 
a tax under some statutes will not be abated by his 
removal to another place after the day when he 
is notified to return his list of taxable property or 
after it is assessed to him. 67 A person may not 
lose or abandon a domicile or residence once ac¬ 
quired until he has actually acquired another. 68 
Mere temporary absence from a person’s domicile 
or residence is not sufficient to effect an abandon¬ 
ment, 59 but assessment of property elsewhere is 
not a necessary element of a change of residence or 
domicile from the state m which an attempt to tax 
is made. 60 A voter may not, by accepting employ¬ 
ment in state service, change his legal residence 
for tax purposes to a new location while retaining 
his voting privileges in his old residence. 61 

Person in transit from one domicile to another. 
While there is authority to the contrary, 62 it has 
been held that a person in transit to a new resi¬ 
dence or domicile - in another state, on the date as 
of which domicile or residence becomes fixed for 
purposes of taxation, is not taxable at the place 
which he has abandoned as a domicile or residence 
where he is then actually outside that state. 68 
Where on such date the person in transit is still in 
the state of the domicile or residence which he in¬ 
tends to abandon, 64 or where, in the case of the 
intended acquisition of a new domicile or res¬ 
idence in the same state, he has not reached the 
new domicile or residence, 65 he has been held to be 
taxable at the domicile or residence which he in¬ 
tends to abandon, although, in the case of a change 
of domicile or residence in the same state, it has 
been held that, where he had moved his household 
goods to the new place of abode and merely stopped 


43. Va.—Bowen ▼. Commonwealth, 
supra. 

44. Mass—-Weld v. Boston, 126 
Mass 166. 

N Y.—Dorn v. Backer, 61 N.Y. 261. 

45. Mass—Weld v. Boston, 126 
Mass. 166. 

46. Mass—Babcock v. Slater, 99 K 
E. 173. 212 Mass. 434. 

61 C.J. p 614 note 68. 

47. NY.—People v. Feitner, 82 N.Y. 
S. 258, 40 Mlsc. 368. 

61 C J. p 514 note 59. 

43. Mass.—Weld v. Boston, 126 
Mass. 166. 

43. N.Y.—Dorn v. Backer, 61 N.Y. 
261. 

50l Mass.— Weld ▼. Boston, 126 
Mass. 166. 

pi. Va.—Cooper's Adm’r v. Common¬ 
wealth, 93 S.E, 680, 121 Va. 338. 


52. Mass.—Lyman v. Flake, 17 Pick 
231, 28 Am.D. 293. 

53. Ky.—Commonwealth v. Ott, 4 S. 
W 2d 417, 223 Ky. 612. 

61 C.J. p 514 note 66. 

54. N.Y.—Andrews v. Graves, 32 N. 
Y.S.2d 362, 263 App.Div. 188, af¬ 
firmed 42 N.E. 748, 288 N.Y. 660. 

61 C.J. p 514 note 67. 

55. Maas.—Gardner v. Brookline, 63 
N.E. 397, 181 Mass. 162. 

61 C.J. p 614 note 68. 

56. Iowa.—Cover v. Hat ten, 113 N. 
W. 470, 136 Iowa 63. 

61 C.J. p 514 note 69. 

67. Mo.—State v. Brown Tobacco 
Co., 41 SW. 776, 140 Mo. 218. 
Wis.—Warren v. Werner, 14 Wls. 366. 
58. Tenn.—Denny v. Sumner Coun¬ 
ty, 184 S.W. 14, 184 Tenn. 468, L.H. 
A.1917A 285. 

61 C.J. p 514 note 72. 
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69. Neb.—White v. Lincoln, 112 N. 
W 369, 79 Neb 163. 

61 C J. p 515 note 73. 

60. Iowa—Shirk v Monmouth Tp 
Board of Review, 114 N.W. 884, 137 
Iowa 230. 

61. Pa—Transeau v. City of Phila¬ 
delphia, 57 PaDist & Co. 359. 

62. Ky —Boyd's Ex’r v Common¬ 
wealth, 149 S W. 1022, 149 Ky. 764, 
42 LRA..N.S, 68, Ann Cas.l914B 
481 

61 C.J. p 515 note 75. 

63. Mass.—Colton v. Longmeadow, 
12 Allen 598. 

61 C.J. p 615 note 76. 

64. Mass.—Colton v. Longmeadow, 
supra—Bulkley v. Williamstown, 2 
Gray 493. 

65. Me.—Littlefield v. Brooks, 50 Me. 
475. 
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in transit until such abode wad vacated by a tenant, 
he is taxable at the new domicile or residence. 66 

Incompetent and minor . While the view has been 
expressed that an insane person is not precluded 
from changing his residence on the ground that 
he is incapable of forming an intention to do so, 
since the guardian may form such intention and 
change the residence of his ward, 67 it has been held 
that an insane person does not have the capacity 
to make the choice or formulate the intention re¬ 
quisite to a change of domicile, 68 and that the com¬ 
mittee of an insane person docs not have the au¬ 
thority to change the domicile of an insane person 
from one state to another. 60 If the insane person 
is not in the custody of his committee but is con¬ 
fined in an asylum, the removal of the asylum from 
one county to another will not change the residence 
of the insane person, in the absence of any such in¬ 
tention on the part of his committee. 70 While it 
has been held that a guardian who is not a parent 
may not change the domicile of a minor ward with¬ 
in the state who resides with a surviving parent, so 
as to impose a heavier burden of taxation on such 
ward, 71 the authority of the guardian of a minor to 
change the domicile of such minor within the state 
has been recognized. 7 * 

b. Intention and Concurrence of Intention and 
Actual Removal and Residence 

In order to effect a change of domicile or residence 
there must be a union of intention and residence; a 
change cannot legally be effected by intention alone 
without actual removal. 

While in determining the question as to a change 
of domicile or residence the intention of the person 
whose domicile or residence is involved is im¬ 
portant, 73 the mere intention to abandon an existing 
domicile or residence, 74 or, in general, to change 

66. Vt.—Mann v. Clark. S3 Vt. 65. 

67. El—Mason v. Thurber, 1 R.I 
481. 

61 C.J. p 616 note 81. 

68. Ky.—SumralPa Committee v. 

Commonwealth. 172 S.W 1057, 162 
Ky. 658. 

Va—Commonwealth v. 

106 S E. 367, 129 Va. 405. 

69. Ky —Sumrall's Committee 
Commonwealth, 172 S.W. 1067, 162 
Ky. 668. 

61 C.J. p 515 note 83. 

70. N Y.—New York v. Brinckerhoff, 

118 N.Y.S 449, 63 Mlsc. 445. 

71. Fa.—West Chester School Direc¬ 
tors v. James, 2 Watts & S. 668, 37 
Am.D. 526. 

78. Ky.—Mills* Guardian v. City of 
Hopkinsville, 11 S.W. 776. 

73. N.Y.—Andrews v. Graves, 32 N. 


domicile or residence, 75 will not effect a change; 
nor, it has been held, will a mere conditional inten¬ 
tion to acquire a residence in a new place. 76 In 
order to effect a change there must be a union of 
intention and residence; 77 a change cannot legally 
be effected by intention alone without actual re¬ 
moval, 78 or by actual removal without the necessary 
intention 79 

On the other hand, if there is an actual and 
permanent removal, a change of domicile is ef¬ 
fected, notwithstanding the party’s desire and in¬ 
tention to retain a legal residence at his former 
place of abode, 80 at least where such desire and 
intention are based on the purpose to escape taxa¬ 
tion at the new domicile. 81 The effect of the vari¬ 
ous rules which govern the question is that, if a 
person intends that the residence or stay in the 
new place shall be a mere temporary residence fol¬ 
lowed by a return to his former home, 82 or if he 
intends to acquire a home elsewhere than at the 
place of such temporary residence, 83 there is no 
legal change of domicile or residence; the rule is 
otherwise if such person intends to establish him¬ 
self permanently or indefinitely, 84 or if he acquires 
an actual residence, 85 m the new place and does not 
intend to return to the former place of domicile or 
residence. 

c. Question of Law or Fact; Evidence 

A domicile or residence once established will be pre¬ 
sumed to continue where it has been until a change is 
affirmatively shown, and ordinarily no single act, fact, 
or circumstance is decisive in determining the question 
as to domicile. Broadly stated, the question as to change 
of domicile or residence is one of fact. 

A domicile or residence once established will be 
presumed to continue where it has been until a 
change is affirmatively shown, 86 and the burden is 

ty, 184 SW. 14, 134 Tenn 468. D 
R A 1917A 285 

80. Mass—Dickinson v Brookline. 
63 NE 331, 181 Mass. 195, 92 Am 
SR. 407 

61 C.J. p 516 note 95 

81. Ky—Graves v City of George¬ 
town, 157 S W. 33. 154 Ky. 207. 

82. Ind —Troop v. Walton, 157 N 
E. 275. 199 Ind 262, 53 A.L.R. 1386. 

61 C J. p 516 note 97. 

83. Mass —Sullivan v. Town of Ash- 
field. 116 N.E. 565, 227 Mass. 24. 

84. Mass —Barron v. Boston, 72 N.E. 
951, 187 Mass 168. 

61 C J. p 616 note 99. 

85. Ky.—Saunders v. City of Flem- 
ingsburg, 174 S W. 61, 163 Ky. 680. 

61 C.J. p 516 note 1. 

86. Ind.—Croop v. Walton, 167 N.E 
275. 199 Ind. 262. 53 A.KR. 1386. 

61 C.J. p 516 note 3. 


Y S 2d 352, 263 App.Div. 188, af¬ 
firmed 42 NE.2d 748, 288 NY. 660 
61 C J. p 515 note 88. 

74. Moss —Borland v. Boston, 132 
Mass 89, 42 Am R 424. 

61 C.J p 515 note 89. 

75. Iowa—Glotfelty v. Brown, 126 
Kernochan, N W. 797, 148 Iowa 124. 

61 C J. p 515 note 90. 

v. 76- Tenn —Denny v. Sumner County, 
184 SW. 14, 134 Tenn 468, LRA 
1917A 285. 

77. Mass.—Sullivan v. Town of Ash- 
field, 116 N.E 565, 227 Mass. 24— 
Babcock v. Slater, 99 N.E. 173, 212 
Mass 434. 

61 C.J. p 516 note 92. 

78. NC.—Town of Roanoke Rapids 
v. Patterson, 113 S.E. 603, 184 N.C. 
135. 

61 C.J. P 516 note 93. 

79. Tenn.—Denny v. Sumner Coun- 
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on the taxpayer to show a change and the acquisi¬ 
tion of a new domicile or residence if he seeks to 
avoid taxation at the old domicile or residence, 87 
and on the taxing authorities Where they seek to 
show a change in order to render property subject 
to taxation. 88 Intent as to a change of domicile 
may be inferred from declarations 89 and from the 
acts and conduct of the person whose domicile or 
residence is in question. 90 Ordinarily, no single 
act, fact, or circumstance is decisive, in determin¬ 
ing the question as to domicile, 91 and the determina¬ 
tion of the question depends on a consideration of 
all together. 98 

While the exclusion of self-serving declarations 
or statements as to a person’s domicile or residence 
has been upheld on the ground that the declara¬ 
tions or statements were not part of the res gestae, 93 
as has been the exclusion of remote and indefinite 
evidence involving statements as to such person’s 
lack of interest in the affairs of the place, a resi¬ 
dence in which he claims to have abandoned, made 
while he was still resident there, 94 the right of a 
party to an action involving the question as to a 
change of his domicile to testify as to his intention 
where he is a competent witness has been recog¬ 
nized, 95 and evidence may be admissible of such 
party’s declarations and statements as to where he 
considers his domicile or residence to be, 96 par¬ 
ticularly where he has given formal notice to the 
assessing officers of a change of domicile, 97 and 
evidence as to such declarations and statements 
is of considerable value in deciding the issue when 
it is not in conflict with the acts and conduct of 


declarant 98 Declarations or expressions of inten¬ 
tion will not, however, control if they are incon¬ 
sistent with the acts and general conduct of de¬ 
clarant; 99 in such case acts and conduct showing 
intention outweigh declarations or expressions of 
intention. 1 

It may be shown that the person whose domicile 
or residence is in question has returned property for 
assessment in a given place, 2 and this may be suffi¬ 
cient to establish the place of residence or domi¬ 
cile in the absence of stronger evidence to the con¬ 
trary; 8 but a person’s election to pay a personal 
property tax in one town rather than in another is 
not conclusive on the question of his actual habitan- 
cy and is merely a circumstance to be considered 
in connection with other circumstances. 4 The fact 
that a person’s name 19 included in the lists of the 
assessors of a particular town is not conclusive, 5 al¬ 
though the omission or removal of his name from 
such lists is competent evidence against his claim 
that he continues a resident of that place. 8 Evi¬ 
dence as to a person’s business, social, and private 
relations may be admissible. 7 The party on whom 
rests the burden of proof in respect of a change of 
domicile or residence must prove his claim in this 
regard by a preponderance of evidence. 8 

Question of law or fact . While the view has 
been expressed that the question as to a change 
of domicile or residence is a mixed question of law 
and fact, 9 it has been stated in broad terms that, 
in case of dispute, the question is one of fact, 10 and, 
therefore, for the jury when the controversy in¬ 
volves a jury trial. 11 


87. Iowa.—Cover v. Hat ten, 113 N 
W. 470, 136 Iowa 63 

Mass.—Kilburn v. Bennett, 3 Mete. 
139. 

88. Va —Cooper's Adm’r v. Common¬ 
wealth, 93 SE 680, 121 Va. 338. 

61 C J. p 516 note 6. 

89. Va.—Bowen v. Commonwealth, 
101 S B. 232. 126 Va. 182. 

90. Ky—Commonwealth v. Ott, 4 S. 
W.2d 417, 223 Ky. 612. 

Va—Bowen v. Commonwealth, 101 S. 
EX 232, 126 Va. 182. 

91. Va.—Bowen v. Commonwealth, 
supra. 

98# N.T.—Andrews v. Graves, 32 N 
T.S.2d 862, 263 App.Div. 188. af¬ 
firmed 42 NJ3S 2d 748, 288 N.Y. 660. 

61 C.J. p 617 note 9. 

Xvldeno# held Insnindent to show 
ohaaft of domicile 

N.Y.—Andrews v. Graves, supra. 

93. Mass.—Pickering* v. Cambridge, 
10 N.H. 827, 144 Mass. 244. 

Vt —Fulham v. Howe, 20 A. 101, 62 
Vt 386. 


194. Mass—Pickering v. Cambridge, 
10NE 827, 144 Mass. 244. 

,61 C.J. p 517 note 11. 

95. Mass —Fisk v Inhabitants of 
Chester. 8 Gray 606. 

96. Mich.—Beecher v. Detroit, 72 N. 
W. 206, 114 Mich 228 

61 C.J. p 617 note 13. 

97. Mo—State v. Renshaw, 66 S.W. 
963, 166 Mo. 682. 

61 C.J. p 617 note 14. 

98. Va—Pendleton v, Pendleton, 66 
S.E 636, 110 Va 232. 

99. N.J.—Guggenheim v. City of 
Long Branch, 76 A. 338, 80 N.J.Law 
246, affirmed 84 A. 21, 83 N.J.Law 
62 8. 

61 C.J. p 617 note 16. 

1# Va —Bowen v. Commonwealth, 
101 S.E. 232, 126 Va 182. 

8. Ind.—Schmoll v. Schenck, 82 N. 

E. 806, 40 Ind.App. 681. 

Iowa—King v. Parker, 34 N.W. 461, 
78 Iowa 767. 


3. Ky.—Helm’s Trustee v Common¬ 
wealth, 122 8 W. 196, 135 Ky. 292. 

4. Mass—Lyman v. Flake, 17 Pick. 
231, 28 AmD 293 

5. Vt—Preston v King, 17 A. 790, 
61 Vt. 606. 

61 C.J. p 617 note 21. 

8. Vt.—Meserve v. Folsom, 20 A. 
926, 62 Vt. 604. 

7. Ind.—Croop v. Walton, 167 NE 
275, 199 Ind 262, 53 A L R. 1386 

Vt.—Fulham v. Howe, 20 A. 101, 62 
Vt. 386. 

8. Vt—Hurlburt v. Green, 41 Vt 
490. 

9# Va—Talley v. Commonwealth, 
103 S E 612, 127 Va 516. 

10. Ky.—Graves v. City of George¬ 
town, 157 N.W. 38, 154 Ky. 207. 

61 C.J. p 617 note 26. 

11. Mass.—Thayer v. Boston, 134 
Mass. 132, 26 Am.R. 660. 

61 C.J. p 517 note 27. 
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§ 311. In General 

A taxing district may not exercise the power of tax¬ 
ation except as to property actually or constructively 
within its Jurisdiction, but, subject to constitutional re¬ 
strictions, the legislature may fix the situs of property 
within its Jurisdiction. 

A taxing district may not exercise the power of 
taxation except as to property actually or construc¬ 
tively within its jurisdiction. 12 Subject to the rules 
that it may not arbitrarily give property a situs 
for purposes of taxation, 13 or violate constitutional 
restrictions in fixing situs, 14 and, according to some 
authority, that tax burdens must be imposed on the 
state at large, a county at large, and a smaller tax¬ 
ing district at large, according as the purpose there¬ 
of is purely general or purely local, 16 the legislature 
has power to fix the situs of property within its ju¬ 
risdiction, 16 including personal property, as dis¬ 
cussed infra § 316, and, to a limited extent at least, 
real property, as considered infra §§ 312-315. 

§ 312. Real Property, Interests Therein, and 
Property Connected Therewith 

As a general rule real property and interests therein 
•re taxable in the taxing district where actually situated, 
and not elsewhere. 


A 9 a general rule real property 17 and interests 
therein, 18 including incorporeal hereditaments, 19 
usually should be taxed in the taxing district unit 
where actually situated, and not elsewhere," and 
any statute creating an exception to the general 
rule is to be strictly construed and narrowly ap¬ 
plied 21 Taxation of such property in a district 
other than that in which it is located 22 and all 
proceedings founded thereon 23 are void, or void¬ 
able. 24 According to some decisions, however, the 
legislature may fix the situs for taxation of real 
property within the jurisdiction, 26 and, in the ab¬ 
sence of constitutional restrictions, may provide for 
the taxation of such property in the taxing district 
in which the owner resides other than the county 
in which such property is located, 26 and statutes 
have been enacted in some jurisdictions rendering 
taxable in one of several tax districts real property 
situated on the boundary line between such districts, 
as discussed infra § 315. 

Property connected with real property. The leg¬ 
islature may provide for the taxation of fixtures, 27 
machinery, 28 or improvements 29 in manufacturing 
plants, or personal property attached to, or in ac¬ 
tual use in, such plants, 30 with the real property 


12 . Fla.—State ex rel. Seaboard Air 
Line R. Co v. Gay, 36 So.2d 403, 
160 Fla. 445. 

Ga.—Lewie & Holmes Motor Freight 
Corp. v. City of Atlanta, 25 S.E 2d 
699. 196 Ga. 810. 

61 C.J. p 617 note 29, p 620 note 89 
Plaoe of taxation as affected by own¬ 
ership or possession see infra fifi 
323-328. 

Situs of property as between differ¬ 
ent states see supra 49 1X2-120 
Taxing power of state limited to 
property within and subject to its 
jurisdiction see supra 9 11. 

13. Ga—Walton County v Morgan 
County, 48 S.E 243, 120 Ga. 648. 

Wis—Chicago, etc., R. Co v. State, 
108 N.W. 667, 128 Wis. 653. 

14. N.D.—Northwestern Improve¬ 
ment Co. v. State, 220 N.W, 436, 
67 N.D. 1, followed in Northern 
Pac Ry. Co v State, 220 N.W. 
441, 67 N.D. 13. 

Violation held not shown 

The statute declaring invalid tax¬ 
es based on valuations in excess of 
full and true value of property does 
not afford relief from excessive tax¬ 
ation until assessment process has 
been completed and, therefore, does 
not violate constitutional provision 
requiring taxable property to be as¬ 
sessed in county, city, township, vil¬ 
lage or district in which it is sit¬ 
uated.—Vaagen v. Judt, 296 N.W. 


519, 70 ND. 666—Werner v. Riebe, 
296 NW. 422, 70 N D 633, 156 A.LR 
1254 

15. Wis —Chicago, etc, R. Co. v. 
State, 108 NW 657, 128 Wis. 553 

16. Colo —Ames v. People ex rel. 
Temple, 66 P 656, 26 Colo. 83. 

61 C.J p 517 note 33. 

17. U.S —Curry v. McCanless, Tenn., 
69 SCt. 900. 307 US 367, 83 L.Ed. 
1339, 123 A L.R. 162. 

Ky —Thomas' Ex’x v. Commonwealth, 
215 S.W 2d 646, 308 Ky. 695. 

61 C J. p 518 note 40. 

Taxability of real property in gen¬ 
eral see supra 9 67. 

Taxable situs of real property: 

As between Btates see supra 9 112. 
Of corporations see infra 9 331. 
Taxation by municipal corporation of 
lands outside corporate limits see 
Municipal Corporations 9 2003. 
Statute determining boundaries of 
taxing districts 

Land containing crystal cave was 
not taxable by county in which land 
previously had been judicially deter¬ 
mined to be situated, after effective 
date of act declaring the land to con¬ 
stitute part of another county.— 
Thomas' Ex*x v. Commonwealth, su¬ 
pra. 

18. Ky.—Cold iron v. Kentucky Lum¬ 
ber Co., 32 S.W 224, 17 Ky.L. 698 

61 C.J. p 618 note 41. 
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19. Cal —Stockton Gas, etc, Co. v. 
San Joaquin County, 83 P 64, 148 
Cal. 313, 5 LRA..NS, 174. 

20. Utah.—Parry v. Bonneville Irr. 
Diet., 263 P. 751, 71 Utah 202. 

61 C J. p 518 note 43. 

21. NY—People ex rel. Fleisch- 
mann Mfg Co v. Marens, 116 N. 
YS. 189, 62 Misc. 317, affirmed 118 
NYS 838, 134 App Div 170, affirm¬ 
ed 90 NE 1164, 196 NY 569 

22. Kan—Hoffman v. Woods, 19 P. 
805, 40 Kan 382. 

61 C.J p 618 note 45. 

23. Mich—Taylor v Youngs, 12 N. 
W. 208, 48 Mich. 268. 

61 C J p 518 note 46. 

24k. Kan.—Hoffman v. Woods, 19 P. 
805, 40 Kan. 382. 

25. Colo—Ames v. People, 56 P. 666, 
26 Colo 83 

26. Ga.—Walton County v. Morgan 
County, 48 S.E. 243, 120 Ga. 548 

27. Ga.—Walton County v. Morgan 
County, supra. 

28 . Ga.—Walton County v. Morgan 
County, supra. 

29. Ga.—Walton County ▼. Morgan 
County, supra. 

30. Ga—Walton County v. Morgan 
County, supra. 

Stock in trade and other personal tv 
of manufacturer in general see in¬ 
fra 9 313. 
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involved, at the place where such real property 
is located. 

Mortgagee's interest . The interest of a mort¬ 
gagee of real property, treated as an interest in 
real property, as discussed supra § 81, may have a 
situs for taxation in the tax district in which the 
real property is located, 31 or in which the mortgage 
is recorded, 32 even though, under the law of the 
state, a mortgage does not convey the legal title to 
the mortgagee but conveys a mere equitable inter¬ 
est or creates only a lien or encumbrance 33 and the 
mortgagee is a nonresident of the state. 34 

§ 313. -Water Rights and Property Con¬ 

nected Therewith 

Water rights, when considered as constituting a part 
of the lands on which the water Is used, are taxable in 
the taxing district where such lands are located; and 
property or rights involving water power have been 
treated as situated for taxing purposes in the taxing 
district where the property Is situated or the power has 
Its source or Is developed, and not In another district 
where the power Is actually used. 

The authority of the legislature to fix the situs of 
certain water rights has been recognized, 36 and 
water rights when treated as included within, and 
as constituting a part of, the lands on which the 
water is used are taxable in the taxing district in 


which such lands are located. 36 Certain property 
or rights involving water power have been treated 
as situated in the taxing district where the property 
is situated or the power has its source or is de¬ 
veloped, 37 as, for example, dams, 33 dam sites, 33 a 
right or interest in respect of the flowage of lands, 40 
and, in general, water power as incident to, or part 
of, the real property used for the development of 
such power, 41 notwithstanding the power is actually 
used in a taxing district other than the one in which 
the property is situated or in which the power has 
its source or is developed. 42 However, it has been 
held that water power developed in one taxing dis¬ 
trict for use in another is not taxable as water pow¬ 
er in the district where it is developed, 43 and that 
the mere right to draw water from a body of water 
in one taxing district, not connected with the owner¬ 
ship of any land in such district, for use for power 
in another district, is not taxable in the former dis¬ 
trict. 44 

While the place for taxation of a right to divert 
waters from a stream has been held to be at the 
place of actual diversion, 46 such right may be treat¬ 
ed as personal property for purposes of taxation, as 
discussed supra § 69, and, as such, is taxable at the 
domicile or residence of the owner. 46 Percolating 
waters reduced to possession and transmitted 


Place of taxation of property of man¬ 
ufacturing: corporation in general 
see infra {338 

31 . U.S.—Savings, etc., Soc. v Mult¬ 
nomah County, Or, 18 S Ct. 392, 
169 U.S 421, 42 L Ed. 803. 

61 C J. p 518 note 63. 

39 . Or.—Crawford v. Linn County, 
5 P. 738, 11 Or. 482—Mumford v. 
Sewall, 4 P. 685, 11 Or. 67, 60 Am 
R. 462. 

33 . U.S —Savings, etc, Soc. v. Mult¬ 
nomah County, Or., 18 S.Ct. 392, 
169 U.S. 421, 42 L Ed. 803. 

34 . U.S.—Savings, etc., Soc. v. Mult¬ 
nomah County, supra. 

61 C.J. p 518 note 66. 

Situs of mortgagee's Interest in real 
property as between states see su¬ 
pra | 113. 

35. Colo.—Kendrick v. Twin Lakes 
Reservoir Co., 144 P. 884, 68 Colo. 
281, followed in Kendrick v. Twin 
Lakes Reservoir Co., 144 P. 886, 68 
Colo. 349. 

Inclusion of value of water power in 
valuation of land see infra f 411. 
Taxable situs of: 

Property of power company and 
of water supply company see in¬ 
fra § 847. 

Heal property and appurtenances 
and Interests therein as between 
states see supra 1113. 

33, Wyo.—Wheatland Indus. Co. v. 


Johnson, 186 P.2d 377, 64 Wyo. 

120 . 

61 C J p 518 note 60 
Liability of water and riparian rights 
to taxation see supra { 69. 
Mutual company 

A mutual irrigation company is to 
be treated as one organized for the 
convenience of its members, in re¬ 
spect of imposition of ad valorem 
taxes —McComb v. Farmers Reser¬ 
voir & Irr Co, C C.A.Colo , 167 F 2d 
Dll, affirmed 69 S Ct 1274, 837 US 
755, 93 L Ed. 1672, rehearing denied 
Farmers Reservoir & Irr. Co. v. Mc¬ 
Comb, 70 S.Ct 31, 338 U.S. 839, 94 
L.Ed. 513, and 70 S.Ct. 32, 838 US. 
839, 94 L.Ed. 513. 

37 . Conn.—Connecticut Light & Pow¬ 
er Co. v. Town of Oxford, 126 A, 1, 
101 Conn. 383. 

61 C.J. p 619 note 63. 

38. Wis.—Whiting-Plover Paper Co. 
v. Town of Linwood, 226 NW. 177, 
198 Wis. 590, 64 A L.R. 140. 

61 C.J. p 519 note 64. 

39 . N.Y.—People ex rel. Adirondack 
Power & Light Corporation v. Dur¬ 
ey, 223 N.Y.S. 215, 221 App.Div. 
294. 

Wi®.—Whiting-Plover Paper Co. v. 
Town of Linwood, 225 N.W. 177, 
198 Wis. 590, 64 A.L.R. 140. 

40. Mich.—Beaverton Tp. v. Lord, 
209 N.W. 122, 235 Mich. 261. 

61 C.J. p 519 note 66. 
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Control of flow of river water 

Under a covenant whereby the 
grantor, owner of a dam, agrees to 
control perpetually the flow of river 
water for the sole benefit of a grran- 
tee at a site remote from the place 
where the dam is situated, the tax¬ 
able situs of the water rights owned 
by the grantee is at the place where 
the dam is situated —Newmarket 
Mfg. Co. v. Town of Nottingham, 168 
A. 892, 86 N H. 321. 

41. N H.—Amoskeag Mfg. Co. v. 
Town of Concord, 34 A. 241, 66 N. 
H 562, 32 L.R A. 621. 

61 C.J. p 519 note 67. 

49 . Wis-Whiting-Plover Paper Co. 
v Town of Linwood, 225 NW. 177, 
198 Wis. 590, 64 A L.R. 140. 

61 C.J. p 519 note 68. 

43 . Me.—Union Water-Power Co. v. 
City of Auburn, 87 A. 331, 90 Me 
60, 37 L.R.A. 651, 60 Am S.R. 240 

Mass —Boston Mfg. Co. v. The In¬ 
habitants of Newton, 22 Pick. 22. 

44 . N Y.—Matter of Hall, 102 N.Y.S. 
6, 116 AppDiv. 729, affirmed 82 N. 
E. 1127, 189 N.Y. 552. 

45 . Cal.—Spring Valley Water Co. v. 
Alameda County, 263 P. 318, 88 Cal. 
App. 157. 

61 C.J. p 519 note 69. 

49. Mont.—Helena Water Works Co. 
v. Settles, 96 P. 838, 87 Mont. 237* 
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through an artificial structure may have a situs in 
the taxing district in which it is reduced to posses¬ 
sion and through and from which it is transmitted. 47 

§ 314. —— Mines, Mining Rights, and Pro¬ 
ceeds 

As a general rule mines and mining lands, and inter¬ 
file therein which are treated at real property, are tax¬ 
able only In the taxing diatrict where located. 

In accordance with the general rule that the tax¬ 
ing district in which real property is located is the 
proper place for the taxing of such property, as dis¬ 
cussed supra § 312, mining lands are taxable only 
in the district where located. 48 A like rule applies 
in respect of an interest in mines and mining lands, 
where such interest is treated as real property, as, 
for example, mineral reserves, 49 and a lessee’s right 
to royalties in kind under a lease of the right to 
drill and mine for oil and gas. 50 The view has been 
taken, however, that, in the absence of a statute 
providing otherwise, a lessee’s interest under an 
oil and gas lease giving the right to drill for oil 
and gas, but retaining to the lessor possession and 
use of the land involved, is taxable as personal prop¬ 
erty in the county of the residence of the owner 
of such interest. 51 Under a statute providing for 
the taxation of the net proceeds of a mine, con¬ 
strued in connection with general statutory provi¬ 
sions for taxation, it has been held that such pro¬ 
ceeds are taxable as personal property where the 
ores were taken to the surface through the main 
workings. 52 

§ 315. -Land in More than One Taxing 

District 

Where a single tract of land lies within two or more 
taxing districts, each district Is entitled to tax that por¬ 


tion, and only that portion, within Its own limits, except 
where a valid statute provides for taxation of the whole 
tract by one of the districts. 

Where a single tract of land or farm lies partly 
within two or more taxing districts or units, each 
district or unit is entitled to tax that portion within 
its own limits, on a propbrtional valuation, 58 except 
as otherwise provided by valid statutory provisions, 
as, for example, by a statute providing for taxation 
of the whole tract or farm in one of such districts 
or units. 54 While it has been held that, in view of 
the fact that generally land is taxable in the tax 
district in which it is situated, as discussed supra 
§ 312, a statute providing for the taxation of the 
whole tract through which a boundary line between 
districts runs, in one of such districts, is to be 
strictly construed, 55 there is authority for the view 
that such a statute should be liberally construed 
both as a remedial statute and as one designed to 
produce equality of taxation. 56 

§316. Personal Property 

In the absence of constitutional or statutory provi¬ 
sion to the contrary, the taxable situs of personal prop¬ 
erty is at the place of domicile or residence of the owner; 
but the legislature, unless restricted by the constitution, 
may fix the situs for taxation of personal property with¬ 
in the Jurisdiction of the state, and under some statutes 
the taxable situs of personal property Is at the place 
where it is located or physically present. 

Since a taxing district may not exercise the power 
of taxation except as to property actually or con¬ 
structively within its jurisdiction, as discussed supra 
§ 311, it is usually essential either that the owner of 
the personal property involved shall be a resident of, 
or that the property shall be located within, the 
taxing district or unit which attempts to impose the 
tax. 57 Generally, in the absence of constitutional 


47. Utah.—Utah Metal & Tunnel Co. 
v. Groesbeck. 219 P. 248, 62 Utah 
251 

48 . Pa.—Philadelphia & R. Coal, etc., 
Co. v Northumberland County 
Com'rs, 79 A. 109, 229 Pa. 460. 

61 C.J. p 519 note 75. 

Taxation of mines, mining rights, 
and proceeds in general see supra 
8 68 . 

49 . N.D.—Northwestern Improve¬ 

ment Co. v. State, 220 N.W. 436, 57 
N.D. 1, followed In Northern Pac. 
Ry. Co. v. State. 220 N.W. 441, 67 
N.D. 18. 

50. U.S.—W. T. Waggoner Estate v. 
Wichita County, Tex., 47 S.Ct. 271, 
278 U.S 113, 71 L.Ed. 566. 

Tex.—Hager v. Stakes, 294 S.W. 885, 
116 Tex. 458. 

51 . Ky.—Kirk v. Western Gas, etc., 
Co., 87 S.W. 849, 18 Ky.L. 692. 


59. Utah.—Eureka Hill Min. Co. v. 
Eureka, 63 P. 654, 22 Utah 447. 

53. N.T —People v. Gray, 77 N.E. 
1172, 186 N.Y 196. 

61 C.J. p 519 note 82. 

School taxes see Schools and. School 
Districts 8 382. 

54 . Ga,—Adams v. Floyd, 88 S.E. 
223, 142 Ga. 607. 

61 C.J. p 620 note 84. 

55 . N.Y.—People v. Marens, 116 N. I 
Y.S. 189, 62 Misc. 817, affirmed 118 
N.Y.S. 838, 134 App.Div. 170, af¬ 
firmed 90 N.E. 1164, 196 N.Y. 569. 

56 . Pa.—Bausman v. Lancaster 
County, 50 Pa. 208. 

57 . Fla—State ex rel. Seaboard Air 
Line R. Co. v. Gay, 35 So.2d 403, 
160 Fla. 445. 

61 C.J. P 520 note 90. 

Place of taxation as affected by own¬ 
ership see infra 88 323-328. 


Situs for taxation as between states 
see supra 88 114-118. 

Taxable situs of. 

Certain personal property connect¬ 
ed with real property see supra 
68 312-314. 

Personal property of corporations 
see infra 8 332. 

Presence establishes situs 

The situs of personal property for 
taxation purposes Is established by 
the presence, actual or constructive, 
within the taxing jurisdiction whose 
protection it receives —Crystal Car 
Line v. State Tax Commission, 174 P. 
2d 984, 110 Utah 426. 

Tangible property 

Where tangible persona] property 
Is situated in one county at owner’s 
residence, taxing officers of another 
county are without jurisdiction to 
levy assessment against it —William* 
v. Harvey, 6 P.2d 418, 91 Mont. 168. 
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rfestrfctibns, the legislature * may fix tfije situs for 
the taxation of personal property within the jurist 
diction of the state, 6 ® both tangible 69 and intangi¬ 
ble, 60 either at the owner's domicile or where the 
property itself is situated, 61 and also may invest ex¬ 
ecutive officers with authority to determine the 
place for the listing of personal property as between 
different cbuntics or different places in the same 
county; 62 but it has been held that the situs of 
personal property for taxation purposes does not 
depend on legislative action. 62 

Where there i 9 a constitutional provision fixing 
the 9itus of personal property for purposes of 
taxation, the legislature may not fix a different 
situs, 64 and a constitutional provision that all per¬ 


sons in the state, or doing business herein, shall he 
subject to taxation on the personal property owned 
or used by them within the territorial limits of the 
authority levying the tax has been held to require 
the taxation of personal property where it is’situ* 
ated regardless of the residence of the owner. 66 
On the other hand, it has been held that a consti¬ 
tutional provision that all property shall be assessed 
or taxed in the county where it is situated does not 
define or determine the situs of any property for 
purposes of taxation 66 other than in accordance 
with the usual rules governing situs. 67 

In the absence of statutory or constitutional provi¬ 
sions to the contrary, personal property, 62 both tan¬ 
gible 69 and intangible, 70 has its sitU 9 for taxation 


68. Fla—Lee v Atlantic Coast Line 
R Co.. 200 SO. 71, 145 Fla. 618. 

Oa—Lewis & Holmes Motor Freight 
Corp. v. City of Atlanta, 25 S E 
2d 699, 196 Ga. 810—Corpus Juris 
cited in O'Neal v. Whitley, 170 S 
E 376, 378, 177 Ga 491. 

Pa—Appeal of Fidelity-Philadelphia 
Trust Co., Co-Trustee, Com PL, 55 
MontgCo. 357 

Utah —Crystal Car Line v. State Tax 
Commission, 174 P,2d 984, 110 

Utah 426. 

61 C.J. p 520 note 91 
Toting statutes held inapplicable 
A statute providing rules for de¬ 
termining residence for voting pur¬ 
poses wan construed to prescribe 
merely conditions determining the 
right to vote, and to have no hearing 
on the situs of one's property with 
respect to taxation —Valley County y. 
Thomas, 97 P 2d 345, 109 Mont. 345. 

68. Fla.-—Lee v. Atlantic Coast Line 

R. Co., 200 So. 71, 146 Fla. 618 
Ga. —Lewis & Holmes Motor Freight 

Corp. v. City of Atlanta, 25 S.E 2d 
699, 195 Ga 810 
61 C.J. p 520 note 92. 

60* Okl.—General Motors Acceptance 
Corp. v Hulbert, 125 P.2d 975, 190 
Okl 568, appeal dismissed 63 S. 
Ct. 56, 317 U.S. 590, 87 L.Ed. 483, 
rehearing denied 68 S.Ct. 155, 317 
U S 708, 87 L Ed 765. 

Fa—'A ppeal of Fidelity-Philadelphia 
Trust Co, Co-Trustee, Com Pl. f 65 
Montg.Co 357 
61 C J. P 620 note 93. 

61. Ga—L ewis & Holmes Motor 
Freight Corp. v City of Atlanta, 25 

S. JE.2d 699, 195 Ga. 810—Corpus Ju¬ 
ris cited iu O’Neal v. Whitley, 170 
&& 376, 378, 177 Ga 491, 

61 C.J. p 521 note 94. 

68 . Minn —State ex rel. Town of 
^win Lakes v. Haynes, 84 N.W. 
636, 32 Minn. 34. 

61 jCXJ. P 521 note 95. 

68b Utah.—Crystal Car Line v. State 
3*ax Commission, 174 P.2d 984, 110 
Utah 4 M. j 


64. Md—McLane v. Judges of Ap¬ 
peal Tax Court of Baltimore City, 
143 A. 656, 156 Md 133—Baltimore 
v. Allegany County, 57 A. 632, 99 
Md 1 

Provision held not violated 

The Private Car Tax Act is not 
violative of constitutional provision 
that all property shall be assessed 
in county, city, town or township, or 
district in which it is situated.—Peo¬ 
ple v. Keith Ry. Equipment Co., 161 
P.2d 244, 70 Cal App 2d 339. 

65. Utah.—Murdock v. Murdock, 113 
P. 330, 38 Utah 373 

61 C.J p 521 note 97 

66. Cal —San Francisco v. Lux, 2 
P. 264, 64 Cal 481. 

Tex.—State v. Crown Central Petro¬ 
leum Corp., Civ App., 242 S.W.2d 
457, error refused 

67. Tex —State v Crown Central Pe¬ 
troleum Corp., suprA 

61 C J. p 521 note 99 

68. Ga.—Collins v. Mills, 30 S E 2d 
866, 198 Ga 18—Lewis & Holmes 
Motor Freight Corp. v, City of At¬ 
lanta, 25 S E 2d 699, 195 Ga. 810— 
O’Neal v. Whitley, 170 S.E. 376, 
177 Ga. 491. 

Minn —State ex rel. Town of Twin 
LakeB v. Haynes, 84 N.W. 636, 82 
Minn 34 

Okl.—Johnson Oil Refining Co. v. 
State ex rel. Templeton, 46 P.2d 
546, 172 Okl. 552 

Tex.—John Hancock Mut. Life Ins. 
Co. v. Davis, Civ.App., 163 S.W.2d 
433, error refused. 

61 C.J. p 521 note 1. 

"Domicile" and "residence" compared 
and distinguished see supra { 309 
Property of deoedent 

Where a person died a resident of 
city, her personal estate was subject 
to personal property taxation in that 
district.—MacPherson v. Jersey City, 
17 A 2d 804, 19 N.J.Misc. 139. 

69. Ga—C ollins v. Mills, 30 S E.2d 
866, 198 Ga 18—Lewis & Holmes 
Motor Freight C6rp. v. City of At¬ 
lanta, 25 S.E 2d 699, 195 Ga 810. j 
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N J —George M Brewster & Son v 
Borough of Bogota, 90 A 2d 68, 20 
N J.Super. 487. 

Okl —Johnson Oil Refining Co v 
State ex rel Templeton, 46 P.2d 
646, 172 Okl 662. 

61 C.J. p 521 note 2. 

Transient property never at domicile 
Machinery of paving contractor, 
operating statewide business from 
single office at place of his domicile 
is taxable at that place, although 
machinery was moved from place to 
place throughout state and was nev¬ 
er at his domicile—O’Neal v. Whit¬ 
ley, 170 SE 376, 177 Ga 491. 

70. U.S.—Greenough v Tax Asses¬ 
sors of City of Newport, RI., 67 
S.Ct. 1400. 331 U.S. 486, 91 LJSd. 
1621, 172 ALR. 329, rehearing de¬ 
nied 68 S.Ct 28, 332 U.S. 784, 92 
LEd 367. 

Fla —State ex rel. Seaboard Air Line 
R Co v Gay, 35 So 2d 403, 160 Fla 
445—Wood v Ford, 3 So.2d 490, 148 
Fla 66 

Nob —Massey-Harris Co. v. Douglas 
County, 10 NW2d 346, 143 Neb 547 
—Joyce Lumber Co v Anderson, 
252 NW 394, 125 Neb.’ 886. 

N.J.—Herdman Motor Co. v. State 
Board of Tax Appeals, 194 A 870, 
119 N.J.Law 164. 

Okl —Johnson Oil Refining Co. v. 
State ex rel. Templeton, 46 P.2d 546, 
172 Okl 552. 

Pa—A ppeal of Sauer, 74 A2d 700, 
167 Pa Super 33. 

R.I.—Greenough v. Tax Assessors of 
City of Newport, 47 A.2d 625, 71 
R.I. 477, affirmed 67 S Ct. 1400, 
331 U.S. 486, 91 LEd. 162, 172 A 
L.R. 829, rehearing denied 68 S.Ct. 
28, 332 U.S. 784, 92 LEd. 367. 

61 C.J. p 521 note 3. 

General rule 

The general rule is that the situs 
of intangible property for the pur¬ 
poses of taxation is at the owner’s 
domicile.—Garfield County Assessor 

v. Greer, 159 P.2d 737, 195 Okl. 540_ 

In re Harris, Upham & Co., 14*8 P 
2d 191, 194 Okl. 155—State v. Plant- 
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at the place of domicile or residence of the owner, 
or at the place where he is an inhabitant, 71 and not 
elsewhere. 72 Effect will be given to valid statutory 
provisions for the taxation of such property at the 
place where the owner resides or is domiciled, 73 
or of which he is an inhabitant, 74 by denying tax¬ 
ability in a taxing district in which the property in 
question might be treated as located apart from the 
owner's place of residence or of inhabitancy; 75 and 
at least one court has refused to apply the business 


situs theory with respect to intangibles. 76 

Under varying constitutional or statutory provi¬ 
sions personal property, under certain circum¬ 
stances, may acquire a taxable situs at some place 
other than the domicile of its owner. 77 Subject to 
the requirement, at least with respect to tangible 
property, that there is some degree of permanency 
of location, 78 it has been held or recognized that 
tangible property 79 and in other instances intangible 


ers Gin Co. 62 P.2d 710. 176 Okl. 386 
—Grieves v. State ex rel County At¬ 
torney, 35 P.2d 454. 168 Okl 642 
Presumption is that the situs of 
intangible property is at the domicile 
of the owner.—Garfield County Asses¬ 
sor v. Greer, 159 P.2d 737, 195 Okl 
640. 

Limited by residence 

Intangible personal property is 
taxable only when owner is a resi¬ 
dent—Groseclose v. Sutherland, 153 
P 2d 479. 194 Okl 479. 

71. Mass —Crocker v City of Mal¬ 
den, 118 NE 627, 229 Mass 313 

72. Ga.—Lewis & Holmes Motor 
Freight Corp v City of Atlanta, 25 

5 E 2d 699. 195 Ga. 810 

N J —George M Brewster & Sons v 
Borough of Bogota, 83 A 2d 654. 15 
N J Super 404, affirmed 90 A 2d 
58, 20 N J.Super 487. 

Tex—John Hancock Mut. Life Ins 
Co v Davis, Civ.App., 163 S W 2d 
433, error refused. 

61 C J p 521 note 5 

73. Neb—Joyce Lumber Co. v. An¬ 
derson, 252 NW 394. 125 Neb. 886 

61 C J. p 521 note 6 
Intangible personal property 
Neb—International Harvester Co, v 
Douglas County, 20 N.W 2d 620, 146 
Neb. 555—Massey-Harrls Co. v 
Douglas County, 10 N W 2d 346, 
143 Neb 547—Joyce Lumber Co. v. 
Ahderson, 252 NW. 394, 125 Neb 
886 ’ 

NJ.-In re Horner, 49 A.2d 882, 24 
NJ.Misc. 394. 

61 C.J. p 521 note 6 [a] 

7*. Me—Norway v. Willis, 72 A. 
733, 106 Me. 64. 

Mass — Sullivan v Town of Ashfleld, 
116 N.E 565, 227 Mass. 24. 

75. Neb.—Joyce Lumber Co. v An¬ 
derson. 252 N.W. 394, 125 Neb 886. 

61 C.J. p 522 note 8. 

76. Pa—In re Rebmann. 38 Pa.Dist 

6 Co. 429, 29 Del.Co 407. 

77 . Okl. — General Motors Acceptance 
Corp v. Hulbert, 125 P 2d 975, 
190 Okl. 568, appeal dismissed 63 
S.Ct. 66, 317 US. 590, 87 L Ed 
483, rehearing denied 63 S.Ct 155, 
317 US. 708, 87 L Ed. 565—John¬ 
son Oil Refining Co. v. State ex 
rel. Templeton, 46 P.2d 546, 172 
Okl. 552. 


Tex.—State v. Crown Central Petro¬ 
leum Corp, Civ.App, 242 S.W 2d 
457, error refused. 

78. Cal —Church v. City of Los An¬ 
geles, 214 P 2d 550, 96 Cal.App 2d 
89—Sayles v Los Angeles County, 
138 P 2d 768, 69 Cal App.2d 295. 

Ky—Cumberland Pipe Line Co v 
Commonwealth ex rel Sheriff of 
Estill County, 79 S W 2d 366, 258 
Ky 90 

Okl —Johnson Oil Refining Co v. 
State ex rel Templeton, 46 P 2d 
646, 172 Okl 552 
61 C J. p 522 note 12. 

“round" 

(1) The word "found," as used in 
statute providing that tax on tangible 
personalty shall be assessed in and 
for the taxing district where the 
property Is "found," is synonymous 
with "situated.”—George M Brewster 
& Sons v Borough of Bogota, 83 A 2d 
554, 15 N J Super. 404, affirmed 90 A. 
2d 58, 20 N.J.Super 487 

| (2) In such a statute the word 

"found" does not mean "physically 
[ present" within the taxing district, 
without more, but it means presence 
I with something like permanency and 
not having its actual location or home 
somewhere else —George M Brewster 
& Sons v Borough of Bogota* 90 A 2d 
58, 20 NJ Super. 487. 

Habitual situs 

The situs of tangible personal prop- j 
erty is its habitual situs of rest, j 
rather than its temporary situs of J 
rest or its situs of employment—Val- 
ley County v. Thomas, 97 P.2d 346, 
109 Mont. 345. 

Effect of statute 

(1) Statute with respect to situs of 
taxable property seeks to state rule 
of permanent situatioif as between 
rival taxing powers when tangible 
personalty has been removed from 
the locale of the owner’s domicile to 
another county or district within the 
state and would not apply to relieve 
merchant from taxation at perma¬ 
nent situs of Jewelry stock which he 
had removed from state before tax 
date for purpose of exhibit and sale 
as well as to escape taxation.—Brock 
& Co v Board of Sup’rs of Los An¬ 
geles County, 65 P 2d 791, 8 Ca!.2d 
286, 110 A.L.R. 700. 
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(2) Statute basing tax situs on 
physical location was held to contem¬ 
plate that location has degree of per¬ 
manency or that personalty has be¬ 
come part of common mass of prop¬ 
erty in taxing district —City of New¬ 
port News v Commonwealth, 183 S E. 
514, 165 Va. 635. 

Matters considered in determining 
permanency 

Permanency of tangible personal 
property in a taxing district is de¬ 
termined by the ownership and uses 
for which the property is designed 
and does not embrace the idea of fix¬ 
ed location of real estate or the idea 
that an owner bringing personal prop¬ 
erty into the district has no pres¬ 
ent intention of ever removing it, 
on the other hand, it excludes the 
idea of mobile personal property 
which happens to be in the course of 
transit through taxing district at the 
moment of assessment or property 
which, for some definite purpose of 
the owner, has come to rest within 
boundaries of taxing district for a 
limited time—George M Brewster & 
Son v Borough of Bogota, 90 A 2d 
58, 20 NJ Super 487. 

Permanency of business enterprise 
required 

In order that personal property 
may acquire a taxable situs at some 
place other than the owner's domi¬ 
cile, it must be connected with some 
business enterprise which is situated 
more or less permanently in a differ¬ 
ent county, as distinguished from an 
enterprise whose location is merely 
transitory or temporary—Collins v. 
Mills, 30 S.E 2d 866, 198 Ga 18. 

79. Cal —Brock & Co. v. Board of 
Sup'rs of Los Angeles County, 65 
P 2d 791, 8 Cal.2d 286, 110 A.L.R 
700—Sayles v. Loa Angeles County, 
138 P.2d 768. 59 Cal.App.2d 295 
Ga.—Lewis & Holmes Motor Freight 
Corp. v. City of Atlanta, 25 S.E 2d 
699, 195 Ga. 810. 

Ky.—Cumberland Pipe Line Co. v 
Commonwealth ex rel. Sheriff of 
Estill County, 79 S.W.2d 366, 258 
Ky. 90. 

Okl.—Johnson Oil Refining Co v 
State ex rel. Templeton, 46 P.2d 
546. 172 Okl. 552 
61 C.J. P 522 note 10. 
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property 80 may have a situs separate and apart 
from the domicile or residence of the owner, as 
at the place where it is actually located, 81 or where 
it has acquired a business situs; 82 and there have 
been expressions in b^oad terms to the effect that 
the actual situs of personal property having a visible 
and tangible existence will determine the district 
in which it may be taxed. 88 The presumption, in 
the absence of statute, that the situs of personal 
property for taxation purposes is at the domicile of 
the owner will, it has been stated, give way where 
it appears that the property has an actual situs apart 
from his domicile. 84 

' Effect will be given to valid statutory provisions 
authorizing the taxation of personal property at 
the place where it is located or physically present, 85 
or located or customarily kept, 86 or in the taxing 
district in which the property is permanently or 
indefinitely located, 87 or where a business with 
which it is connected is located, 88 or, where the 
owner is doing business in more than one county, 
in the county where the property exists ; 89 and such 


statutes have been held applicable in respect of both 
tangible 00 and intangible 91 property, even though 
such place is not the place of the owner’s domicile, 
residence, or inhabitancy; 92 and, ordinarily, under 
such a statute the property is not taxable in the 
district in which the owner resides if the property 
is not actually located in such district. 93 

Taxing districts or units included in statute . A 
statute creating a constructive situs of personal 
property for local taxation by specified local taxing 
units should not, by construction, be extended to 
include other taxing units not named in the stat¬ 
ute. 94 

State and local taxes . If the proper situs for 
taxation of intangible personal property is in a 
certain district and county, it is liable for local, as 
well as state, taxation at that situs, 96 

Effect of payment in wrong taxing district . The 
fact that a tax on personal property has been paid 
in the wrong taxing district or unit does not prevent 
taxation in a taxing district or unit in which such 
property has a situs for purposes of taxation. 96 


Buie as to taxable situs between 
eta tee 

Taxation of tangible personalty as 
between different counties in state is 
governed by substantially same rule 
as that governing taxation of such 
personalty as between different states 
or countries.—Sayles v. Los Angeles 
County, 138 P.2d 768, 69 Cal.App.2d 
295. 

80 . Okl.—General Motors Acceptance 
Corp. ▼. Hulbert, 125 P.2d 976, 
190 Okl. 568, appeal dismissed 63 
S.Ct. 66, 817 U.S 690, 87 L Ed. 483, 
rehearing denied 63 S Ct. 165, 317 
U.S. 708, 87 LEd. 566—Grieves v. 
State ex rel. County Attorney, 85 
P.2d 454, 168 Okl. 642. 

61 C.J. p 622 note 11. 

81 . Fla.—Atlantic Nat. Bank of 
Jacksonville v. Simpson, 188 So. 
636, 136 Fla. 809. 

88. Fla.—State ex rel. Seaboard Air 
Line R. Co. v. Gay, 35 So.2d 403, 
160 Fla. 445—Wood v. Ford, 8 So 
2d 490, 148 Fla. 66. 

Mo.—St. Louis Union Trust Co. v 
State, 155 S.W.2d 107, 848 Mo. 725. 
Okl.—In re Harris, Upham & Co., 148 
P.2d 191, 194 Okl. 165. 

What eonstitutes business situs see 
supra | 116. 

Wen-established exoeption 

The general principle “mobilia Be¬ 
au untur personam” as applied to 
situs of Intangible personalty for 
purposes of taxation has a well-es¬ 
tablished exception to the effect that 
them may be a business situs of in¬ 
tangibles distinct from the domicile 
of the owner. 


Cal—Miller v. McColgan, 110 P 2d 
419, 17 Cal.2d 432, 134 A L R. 1424. 
Okl.—Grieves v State ex rel County 
Attorney, 36 P 2d 454, 168 Okl. 642 

83. US —Curry v McCanless, Tenn , 
59 SCt. 900. 307 U.S. 367, 83 L. 
Ed 1339, 123 A.L.R 162. 

Cal.—Brock & Co v. Board of Sup'rs 
of Los Angeles County, 65 P.2d 791, 
8 Cal 2d 286, 110 A.L R. 700—Ships 
& Power Equipment Corp. v. San 
Diego County, 209 P.2d 143, 93 Cal. 
App 2d 522. 

61 C.J. p 522 note 13. 

84. Mo.—State ex rel White v. Tim- 
brook’s Estate, 129 S.W 1068, 145 
Mo App 368—Corn v. City of Cam¬ 
eron, 19 Mo App. 573. 

85. Ky.—Cumberland Pipe Line Co 
v. Commonwealth ex rel. Sheriff of 
Estill County, 79 S W 2d 366, 258 
Ky. 90. 

Tex—State v. Crown Central Petro¬ 
leum Corp., Civ.App., 242 S.W.2d 
457, error refused. 

61 C.J. p 622 note 14. 

88 . Wis—Wisconsin Transp. Co. v. 
Village of Williams Bay, 240 N.W. 
136, 207 Wis. 265. 

Phrase “customarily kept,” within 
statute fixing situs for taxing cer¬ 
tain class of personalty, refers to 
personalty which is moved from place 
to place but brought back at regular 
intervals to given place for time of 
nonuse, and it is not synonymous 
with “customarily used.”—Wisconsin 
Transp. Co. v. Village of Williams 
Bay, supra. 

87. Okl.—Johnson Oil Refining Co, v. 

652 


State ex rel. Templeton, 46 P.2d 
546, 172 Okl. 552. 

88. Ga—Collins v. Mills, 80 S.E.2d 
866. 198 Ga. 18. 

89. Okl.—Johnson Oil Refining Co 
v. State ex rel. Templeton, 46 P.2d 
546, 172 Okl. 552. 

61 C J p 522 note 15 [b]. 

90. Cal —Brock & Co. ▼. Board of 
Sup'rs of Los Angeles County, 65 
P 2d 791, 8 Cal.2d 286, 110 A L R. 
700—Sayles v. Los Angeles County, 
138 P 2d 768, 59 Cal.App.2d 295. 

61 C J p 522 note 15. 

91. Iowa.—Town of McGregor v. Mc¬ 
Gregor Branch State Bank, 12 Iowa 
79. 

Neb —Nye-Schneider-Fowler Co. ▼. 
Boone County, 156 N.W. 773, 99 
Neb. 383. 

92. Cal,—Church v. City of Los An¬ 
geles, 214 P.2d 550, 96 Cal.App.2d 
89. 

61 C J. p 522 note 17. 

93. Wash—Northwestern Lumber 

Co v. Chehalis County, 64 P. 787, 
24 Wash 626. 

61 C.J. p 523 note 18. 

94. Fla.—Atlantic Coast Line R. Co 
v. Amos, 115 So. 315, 94 Fla. 588. 

95. Va.—Rlxey’s Ex'rs v. Common¬ 
wealth, 99 S.E. 573, 101 S.E. 404, 
125 Va. 337, error dismissed Vir¬ 
ginia Trust Co. v. Commonwealth 
of Virginia, 41 act 322, 255 U.a 
561, 65 L.Ed. 786. 

98. Ark.—Beal-Doyle Dry Goods Co. 
v Beller, 150 S.W. 1033, 105 Ark. 
370. 

61 C.J. p 523 note 2L 
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Tune taxable situs fixed . The situs at the time 
of making the assessment has been held to deter¬ 
mine the place of taxation of personal property 
where the taxable situs is at the place of the domi¬ 
cile or residence of the owner, 97 and also where 
the property has a taxable situs of its own apart 
from the owner. 98 However, the legislature, in the 
absence of constitutional restriction, may fix the 
time as of which property shall acquire a taxable 
situs in a taxing district," and valid statutes in this 
regard are given effect, 1 even though certain prop¬ 
erty may escape taxation, 2 or even though the prop¬ 
erty is transferred out of the taxing district after 
the specified date and is listed for taxation and 
taxed in another taxing district. 3 

Under some statutes personal property has an 
alternative taxable situs where its taxable situs 
is changed from one taxing district to another at 
any time between specified dates and it is taxable 
in the district where it is first listed or assessed 
for taxation, but it cannot be taxed in both dis¬ 
tricts. 4 

Separate valuation of intangibles. A statute au¬ 
thorizing the separate valuation of intangibles and 
the apportionment of such values to the situs fixed 
by the constitution and statutes for the tangible 
property to which the intangible values adhere as a 
part of the aggregate worth or value has been held 
not to violate constitutional provisions prescribing 
the situs of property for tax purposes. 5 

§317. - Domestic Animals 

The taxable situs of cattle and other livestock la 


determined tn accordance with the rules governing the 
taxable altua of tangible personal property generally, ex¬ 
cept as It may be varied by statutes expressly applica¬ 
ble to such animals. 

In accordance with the rule sometimes recognized 
in respect of tangible personal property generally, 
discussed supra § 316, it has been held or recognized 
that cattle and other domestic animals may have a 
taxable situs where they are actually located or 
belong 6 apart from the domicile or residence of 
the owner. 7 So, even in the absence of a specific 
statutory provision as to situs, it has been held that 
cattle kept in a certain place apart from the place 
of the owner's domicile are not taxable at such 
domicile 8 The right of a county in which the 
owner does not reside to tax livestock which has 
never been within the territorial boundaries of such 
county has been denied, 9 notwithstanding a statutory 
provision purporting to confer such right. 10 

In many jurisdictions the question as to the 
situs of cattle and other domestic animals is gov¬ 
erned by statutes which have the effect of giving 
such animals a situs not necessarily fixed by the 
residence or domicile of the owner, and, subject 
to any limitation contained m the statute, 11 valid 
statutes in this regard will be given effect, 12 as, 
for example, statutes fixing the place of taxation 
in the taxing district or unit where the animals are 
kept, 13 or where the farm, with which livestock is 
connected and on which the owner does not reside, 
is situated. 14 Statutes applicable generally to per¬ 
sonal property have been applied in determining the 
place of taxation of livestock, 15 and a statutory pro¬ 
vision for the taxation of personal property where 


97. Mo —State v. McCausland, 66 S 
W 218, 164 Mo 185. 

61 C J p 623 notes 23, 24. 

Time when liability for tax attaches 
in general nee supra 9 60. 

98. Mo —State v. McCausland, su¬ 
pra 

99. Okl —Boyd v. Wiggins, 64 P. 411, 
7 Okl. 86. 

1. Ohio.—David J. Joseph Co. v. Ev- 
att, 16 Ohio Supp 165 

61 C.J p 523 note 27. 

Property brought la after fixed date 
Owner cannot be required to pay 
ad valorem taxes on personal prop¬ 
erty brought into county after Janu¬ 
ary 1.—Overstreet v. Ty-Tan, Inc , 
Fla., 48 So.2d 158. 

2. Okl.—Godfrey v. Wright, 66 P. 
1061, 8 Okl. 151. 

3. Ohio—David J. Joseph Co v Ev- 
att, 16 Ohio Supp. 166. 

4. Okl—Johnson Oil Refining Co. v 
State ex rel. Templeton, 46 P.2d 
646, 172 Okl. 552. 

Purpose of statute is to prevent 
property from escaping taxation 


when its taxable situs is changed 
by its owner from one county to an¬ 
other at any time between the dates 
mentioned in the statute—Johnson 
Oil Refining Co. v. State ex rel. Tem¬ 
pleton, supra. 

Mere removal Insufficient 

An alternative taxable situs Is not 
created merely by reason of the re¬ 
moval of the property from one coun¬ 
ty to another, it arises only where 
property having a taxable situs in 
one county is removed and acquires 
a taxable situs in another county and 
not where it was remo\ ed from a 
cotinty where it had no taxable situs 
because only temporarily located 
there.—Johnson Oil Refining Co. v. 
State ex rel. Templeton, supra. 

5. Tex.—Texas Pipe Line Co. v. An¬ 
derson, Civ.App., 100 S.W.2d 754, 
error refused, certiorari denied 58 
S.Ct 46, 302 TJ.S. 724, 82 L.Ed. 559. 

6. Cal —Church v. City of Los An¬ 
geles, 214 P.2d 550, 96 Cal.App.2d 
89. 

61 C.J. p 523 note 31. 
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7. Cal—Church v. City of Los An¬ 
geles, supra. 

N.J—State v Faikinburge. 15 NJ 
Law 320. 

8. Alaska—Fairbanks v. Market, 4 
Alaska 147. 

9. Cal —reople v. Townsend, 56 
Cal 633. 

10. Cal.—People v. Townsend, supra 

11. Kan.—McCandless v. Carlisle, 4 
P. 623, 32 Kan. 366. 

61 C.J. p 523 note 37. 

12. S.D.—Morse v. Stanley County. 
128 N.W. 153, 26 S.D. 313. 

61 C.J. p 523 note 38. 

13. Colo—Pueblo County v. Wilson, 
24 P. 563, 15 Colo. 90. 

61 C.J. p 523 note 39. 

14. Wash—Porter v. Takima Coun¬ 
ty, 137 P. 466, 77 Wash 299. 

61 C.J. p 524 note 40. 

15. Ark.—Magness v. Moss, 158 S 
W.2d 262. 203 Ark. 684. 

61 C.J. p 524 note 41. 
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ft fa situated has beetf hpplteA 16 in holding that 
grazing cattle are taxable whefe they are perma¬ 
nently or usually reared and kept, 17 as has also a 
statute providing for the assessment in the taxing 
district where the owner resides. 18 Likewise a con¬ 
stitutional provision that all persons shall be subject 
to taxation on personal property owned or used by 
them within the territorial jurisdiction of the au¬ 
thority levying the tax has been applied in deter¬ 
mining the place of taxation of cattle. 19 

While animals are not subject to taxation in a 
taxing district other than that of the owner's resi¬ 
dence or the home ranch or the usual place of 
keeping, merely because they may happen to be in 
such other district temporarily, at the date of listing 
or assessment, 20 even though they are there for 
grazing purposes, 21 the propriety of giving effect to 
statutory provisions for taxation apportionately in 
several taxing districts of livestock whose home 
range 22 or pasture 23 is located in more than one 
taxing district, or of so-called migratory livestock, 24 
has been recognized subject to any limitation con¬ 
tained in the statute. 25 Under a statute so provid¬ 
ing cattle moved from one county to another be¬ 
tween specified dates are not taxable in the county 
to which moved if the owner shows by affidavit that 
the cattle have been listed for taxation for that year 
m another county. 26 


$ 318. *— Stock in Trade of, and Property 
Employed by, Merchant or Manu¬ 
facturer 

a. In general 

b. Logs, timber, and similar property 
a. In General 

Under varying statutes personal property constitut¬ 
ing the stock in trade of a merchant or the raw or finished 
material of a manufacturer or tradesman la taxable at the 
place where It is located or stored, or where the owner's 
business is carried on, or at some other designated place. 

In view of statutory provisions fixing the place 
of taxation, personal property constituting the stock 
in trade of a merchant 27 or the raw or finished ma¬ 
terial of a manufacturer or tradesman 28 is not 
necessarily taxable at the place of domicile or 
residence of the owner. In giving effect to varying 
statutory provisions, it has been held or recognized 
that personal property such as is here considered 
is taxable at the place where it is located or 
stored; 29 where the owner’s business is carried 
on; 30 where the owner is doing business; 31 where 
the property is kept for sale, 32 or where it is em¬ 
ployed in trade 33 or in the mechanical arts; 34 where 
stock in trade involved is employed; 35 where real 
property, in connection with which the personal 
property involved is connected in a business enter- 


10. SD-Holcomb v. Keliher, 69 N. 
W. 227, BSD. 438 

Tex.—Clampitt v. Johnson, 42 S.W. 
866, 17 Tex Civ.App. 281. 

17 . Cal —Rosasco v. Tuolumne 

County, 77 P 148. 143 Cal. 430 

61 C.J. P 524 note 43. 

18 . Ark—Magness v. Moss, 158 S 
W.2d 262, 203 Ark. 684. 

61 C.J. P 624 note 44. 

Tarzn extending Into different coun¬ 
ties 

Where livestock owner had his 
domicile and residence in one county 
on farm which extended across coun¬ 
ty line into another county and his 
stock ranged over the farm into the 
different counties, the taxable situs 
of the livestock was held to be in 
the county where the owner had his 
domicile and residence.—Magness v. 
Moss, supra—61 C.J. p 624 note 44 
[a]. 

19 . Utah.—Murdock v. Murdock, 113 
P. 3,30, 38 Utah 373. 

61 C.J. p 624 note 46. 

90l Mont—Flowerree Cattle Co. v. 
Lewis & Clark County, 81 P. 898, 88 
Mont 82, 8 Ann.Cas. 674. 

61 C.J. p 524 note 46. 

Prcperty temporarily in taxing dis¬ 
trict generally see infra | 822. 
Xeoe horses present at race4 in 
county of owner's residence on tax 


date were not taxable there where 
the home ranch where the horses 
were raised and trained, and from 
which they were shipped to races, 
and to which they were returned be¬ 
tween races, was in another county.— 
Church v. City of Los Angeles, 214 
P.2d 550, 96 Cal.App 2d 89. 

21 . Ky.-—Hill ▼. Caldwell, 119 SW 
749, 134 Ky. 99. 

Nev.—Ford v. McGregor, 23 P. 608, 20 
Nev. 446. 

22. Wyo.—Swan v. Dickinson, 70 P. 
1050, 11 Wyo. 188. 

23 . Tex.—Nolan v. San Antonio 
Ranch Co., 16 S.W. 1064, 81 Tex. 
815—Cammack v. Matador Land, 
etc., Co., 70 S.W. 464, 80 Tex.Civ. 
App 421. 

24 . Mont.—Peterson v. Granite 
County, 245 P. 946, 76 Mont. 214. 

28. Mont—Peterson v. Granite 
County, supra. 

61 C.J. p 524 note 51. 

26. Okl.—In re Moore, 77 P.2d 676, 
182 Okl. 330. 

Time for listing cattle 
Okl.—In re Moore, supra. 

Time for filing affidavit 
Okl.—In re Moore, supra. 

With whom filed 

The affidavit, in oW«r to have any 
effect, must be filed with assessing 
officers, and its sufficiency determin- 
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ed by some assessing tribunal.—In 

re Moore, supra. 

27. Conn—Jackson v Town of Un¬ 
ion, 73 A. 772, 82 Conn 266 

Place of taxation of property of man¬ 
ufacturing corporations see infra 8 
338. 

28. Iowa.—Ament v. Humphrey, 3 
Greene 256 

29. Wis.—State v McPhee, 135 N 
W. 470, 149 Wis. 76. 

61 C J. p 524 note 65. 

30. Minn.—State v. Iverson, 122 N 
W. 166, 108 Minn. 316. 

61 C.J. p 524 note 56. 

31. Okl.—In re Assessment of Chick- 
aaha Cotton Oil Co., 194 P. 215, 80 
Okl. 101. 

61 C.J. p 525 note 57. 

32. Wash.—Spaulding v. Adams 

County, 140 P. 367, 79 Wash. 193. 

61 C.J. p 525 note 58. 

33. Me—Inhabitants of Georgetown 
v. William E. Hanscome & Co., 79 
A. 379, 108 Me. 181. 

61 C.J. p 525 note 69. 

34. Me.—Inhabitants of Boothby v 
E. I. Du Pont De Nemours Powder 
Co., 88 A. 668, 109 Me. 236. 

61 C.J. p 625 note 60. 

35. N.H.—Connecticut Valley Lum¬ 
ber Co. v. Monroe, 52 A. 940, 71 N. 

478, 

61 C.J. p 525 note 61. 
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prise, is taxable ;*• whei;c thte ;owner^ifr« t 8r oc¬ 
cupies manufactories, stores, hotels, offices, shops, 
or wharves; 87 and, in the case of machinery em¬ 
ployed in any branch of manufacture, swhere it is 
situated or employed. 88 Effect must be given, how¬ 
ever, to an express limitation making the operation 
of the statute dependent on the hiring or occupa¬ 
tion of a place of business, of storage, or the like, 
in the place where the attempt to tax is made. 39 

A statute providing generally for the taxation of 
visible personal property in the taxing district 
where found has been applied to the raw ’and fin¬ 
ished material of a manufacturer and to material 
in process of manufacture. 40 Under a constitutional 
provision that goods and chattels permanently lo¬ 
cated shall be taxed in the county or city where they 
are so located, the stock in trade of a merchant is 
permanently located in the place where it is kept 
until sold, and is taxable there. 41 Property of the 
type here under consideration which does not come 
within the meaning of a statute providing otherwise 
is ordinarily taxable where the owner resides. 42 

b. Logs, Timber, and Similar Property 

In the absence of a statute providing for a different 
place of taxation, logs, timber, and similar property are 
taxable at the place ip which the owner la domiciled or 
resident. 

Various statutes expressly applicable to logs, 
timber, and similar property have fixed the place of 
taxation of such property, 43 and it has been held or 
recognized that express statutory provisions in this 
regard should be given effect, as, for example, pro¬ 
visions that property of this type, 44 including manu- 
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factored 1 lumber/ 46 shall be taxed'wiiere situated or 
located on a certain date, and also provisions for 
the assessment of saw logs and timber in the dis¬ 
trict where a mill owned or leased by the owner of 
such logs and timber, in which they atb to be sawed 
or manufactured, is loQated, 46 or in the district to 
which it was intended to transput them for manu¬ 
facture. 47 Under some statutes all forest products 
are taxable in the town in which they are on a 
certain date, 48 except that* when they are in transit 
to some place within the state they shall be assessed 
at such place, 49 and that, when they are in transit 
to some place outside the state, they shall be as¬ 
sessed at the place within the state nearest to the 
last boom or sorting gap in which such property 
will naturally be last floated. 60 

In determining the place of taxation of this type 
of property the courts have also recognized the ap¬ 
plicability of statutes providing for the taxation of 
goods and chattels where they are situated; 61 of 
personal property of a mercantile business, 62 or 
pertaining to the business of a manufacturer, 63 
where the business is carried on; of personal prop¬ 
erty 54 or stock in trade 56 where it is employed in 
trade; of merchants' foods, wares, or commodities 
kept for sale where they are located; 66 and of 
personal property employed in the mechanical arts 
where such property is so employed. 57 However, 
effect must be given to an express limitation mak¬ 
ing the operation of the particular statute depend¬ 
ent on the occupation or hiring of a place of busi¬ 
ness, storage, or the like, by the owner of the per¬ 
sonalty involved or his representative. 68 


36. Ga — High Shoals Mfg. Co v. 
Penick, 66 SE 648, 127 Ga 504 

37. Mass —Bassett v. City of Boston, 
114 NE. 1035. 226 Mass 64. 

61 C.J. p 525 note 63. 

38. Mass —Boston Sc M. R. R. v. 
Town of Billerica, 160 N.E. 419. 262 
Mass. 439. 

61 C.J. p 525 note 64. 

39. Me—Inhabitants of New Lim¬ 
erick v. Watson, 57 A. 79, 98 Me. 
379. 

61 C.J. p 525 note 65. 

40 . N J.—Warren Mfgr Co. v. 

Dalrymple, 28 A. 671, 56 N.J.Law 
449. 

61 C.J. p 526 note 66. 

41. Md.—Hopkins v. Baker, 28 A. 
284, 78 Md 363, 22 L R.A. 477. 

42. Ga.—High Shoals Mfgr. Co. v. 
Penick, 56 SE 648, 127 Ga. 504. 

61 C.J p 526 note 68. 

43 . N.H—Berlin Mills Co. v. Went¬ 
worth’s Location, 60 N.H. 156. 

41 C.J p 526 note 60. 


44. N H —Town of Colebrook v. Ber¬ 
lin Mills Co., 96 A. 301, 78 N.H. 75. 
61 C J. p 626 note 71. 

46. Me—DesJardins v. Jordan Lum¬ 
ber Co.. 126 A. 486, 124 Me. 118. 

61 C.J. p 526 note 72. 

46. Wis.—Day v. Pelican, 69 N.W. 
368, 94 Wis. 503. 

61 C.J. p 626 note 73. 

47. Wis.—State v. Fisher, 102 N.W. 
566, 124 Wis. 271. 

48. Mich—Maurer V. Cliff, 53 N.W. 
1055, 94 Mich. 194. 

49. Mich —Elk Rapids Irop Co. v. 
Helena Tp., 76 N.W. 455, 117 Mich. 
211 . 

61 C.J. p 526 note 76. 

50. U S.—Diamond Match Co. v. 
Ontonagon, Mich., 23 S.Ct. 266, 188 
U.S. 82, 47 L.Ed. 394. 

61 C.J. p 527 note 77. 

51. Mich.—Manistique Lumbering 
Co. v. Witter, 26 N.W. 151, 68 Mich. 
625. 

61 C.J. p 627 note 78. 
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52. Conn—Jackson v. Union, 73 A. 
773, 82 Conn. 266 

61 C.J p 527 note 79. 

53. Minn—State v. Iverson. 122 N 
W. 165, 108 Minn. 316. 

61 C J. p 527 note 80. 

54. Me—Inhabitants of Georgetown 
v. William E Hans come Sc Co, 79 
A. 379, 108 Me 131. 

61 C J. p 527 note 81. 

55. N H—Connecticut Valley Lum¬ 
ber Co. y. Monroe, 52 A. 940, 71 N. 
H. 473. 

58. Wis.—Valentine-Clark Co. v. 
Shawano County, 97 N.W. 915, 120 
Wis. 310. 

61 C.J. p 527 note 83. 

57. Me.—Inhabitants of Boothbay v. 
E. I Du Pont De Nemours Powder 
Co., 83 A. 663, 109 Me. 236. 

61 CLS. p 527 note 84. 

58 . Me.—Machias Lumber Co. ▼ In¬ 
habitants of Town of Machias, 119 
A. 805, 122 Me. 804. 

61 C.J. p 527 note 86. 
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Where the property in question does not come 
within the operation of any statute providing other¬ 
wise, it is usually taxable at the place in which the 
owner is domiciled or resident, 5 * or of which he is 
an inhabitant. 50 

§ 319 . Capital Invested in Business 

Statutes authorizing tho taxation of capital invested 
In a buelneee at the place where the business is carried 
on are to be given efTect, but, in the absence of such a 
statute, general statutes governing the place of taxation 
of personal property apply. 

Statutes authorizing the taxation of capital in¬ 
vested in a business at the place where the busi¬ 
ness is carried on are to be given effect, 61 regardless 
of the fact that the residence or domicile of the 
owner is elsewhere; 52 but, in the absence of a 
statute providing otherwise, it has been held that 
capital invested or used in a business is taxable 
under a general statutory provision for taxation 
of personal property in the place of which the 
owner is an inhabitant. 53 

§ 320. - Credits and Securities 

As a general rule property of an Intangible nature, 
such as credits and securities, is taxable at the place of 


84 C.J.S. 

the owner’s domicile, except where a statute provides 
for Its taxation at a different place. 

Property of an intangible nature, such as credits 
and obligations, including secured obligations, usu¬ 
ally has no situs of its own for the purpose of taxa¬ 
tion, and is, therefore, usually assessable, particular¬ 
ly where a statute so provides, at the place of its 
owner's domicile or residence, 54 and not elsewhere. 66 
This rule has been held to apply unless the property 
has acquired a business situs elsewhere. 66 It is not 
affected by the fact that the note or other evidence 
of the debt may be deposited elsewhere, 67 that the 
debt is secured by a mortgage on property situated 
in another county or taxing district, 68 or that the 
debt has been reduced to judgment at the domicile 
of the debtor; 69 and it has been held that a judg¬ 
ment foreclosing a mortgage is not taxable in the 
county in which the mortgaged land lies where the 
mortgagee resides elsewhere. 70 There is, however, 
authority for the view that intangible property of 
the nature here considered may acquire a situs in 
a taxing district or unit apart from the domicile of 
the owner, 71 and the authority of the legislature to 
give securities or credits such a separate situs has 
been recognized, 72 as, for example, by a statute 
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“Landing plaoe" 

Me.—Machias Lumber Co. v. Inhabi¬ 
tants of Town of Machias, supra. 

61 C.J p 627 note 86 [a]. 

59. Ga.—Collins v. Mills, 30 S.B 2d 
866, 198 Ga. 18. 

Ky.—Morgan v. Southern Lumber 
Co., 89 SW. 120, 28 Ky L. 190. 

60. Me.—Machias Lumber Co. v. In¬ 
habitants of Town of Machias, 119 
A. 805, 122 Me. 304. 

61 C,J. P 527 note 88. 

61. Iowa.—Dean v. Solon, 66 N.W. 
182, 97 Iowa 303. 

61 C J. p 528 note 90. 

Stock in trade of merchant or manu¬ 
facturer see supra | 318. 

68. Iowa.—Dean v. Solon, supra. 

61 C.J. p 523 note 91. 

63. Mass —Prince v. Boston, 79 N E. 
741, 193 Mass. 545. 

64. Fla.—State ex rel. Seaboard Air 
Line R. Co. v. Gay, 35 So 2d 403, 
160 Fla. 445. 

Neb.—Massey-Harrls Co. v. Douglas 
County, 10 N.W.2d 846, 143 Neb. 
547. 

Okl.—Grieves v. State ex rel. County 
Attorney, 35 P 2d 454, 168 Okl. 642. 
61 C.J. p 528 note 94. 

Situs for taxation of: 

Intangible property: 

As between states see supra 98 
116-118. 

Of corporations in general see in¬ 
fra, I 332. 

Shares of corporate stock see infra 
| 333. 


Boonomio advantages realized 
through the protection, at the place 
of domicile, of the ownership of 
rights in intangibles bear a direct re¬ 
lationship to the distribution of bur¬ 
dens which a tax thereon effects and 
are sufficient to support taxation of 
intangibles at place of domicile.— 
State ex rel. U S Sugar Corp. v. Gay, 
Fla., 46 So.2d 165. 

Particular property 

(1) Choses in action—Duke Pow¬ 
er Co. v. Hillsborough Tp., Somerset 
County, 26 A.2d 713, 20 N.J.Misc. 240. 

(2) Accounts receivable—Duke 

Power Co. v. Hillsborough Tp., Som¬ 
erset County, supra. 

(3) Bank deposits. 

Neb—Joyce Lumber Co. v. Anderson, 
252 N.W. 394, 125 Neb. 886. 

N.J.—Duke Power Co. v. Hillsbor¬ 
ough Tp., Somerset County, supra. 
Okl.—Garfield County Assessor v. 

Greer, 159 P.2d 737, 195 Okl. 540. 
Tex—Rosch v. First Sav. & Loan 
Ass’n, Civ.App., 203 6 W 2d 1006. 
61 C.J. p 528 note 94 [a] (1). 

(4) Book accounts. 

Neb—Joyce Lumber Co. v. Ander- 
, son, 252 NW. 394, 125 Neb. 886. 
N.C.—Sherrod v. Dawson, 70 9 E. 739, 
154 N.C. 525. 

61 C.J. p 197 note 13. 

(5) Notes. 

Okl.—Garfield County Assessor v. 

Greer, 159 P 2d 737, 195 Okl 540. 
Tex.—John Hancock Mut. Life Ins. 
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I Co v. Davis, CivApp, 163 S W.2d 
433, error refused 
61 CJ. p 528 note 94 [a] (2). 

(6) Trust property held by an in¬ 
dividual trustee under a trust inter 
vivos—In re Rebmann, 38 Pa.Dist. & 
Co 429, 29 Del. 407. 

65. Fla.—State ex rel. Seaboard Air 
Line R. Co. v. Gay, 35 So 2d 403, 160 
Fla. 445. 

61 C J p 528 note 95 

66. Okl —Garfield County Assessor 
v. Greer, 159 P.2d 737, 195 Okl. 540 

67. Okl —Grieves v. State ex rel. 
County Attorney, 35 P 2d 454, 168 
Okl 642. 

Pa—In re Rebmann, 38 Pa.Dist. & 
Co 429, 29 Del.Co 407. 

61 C J. p 528 note 96. 

68. Fla.—State ex rel. Seaboard Air 
Line R. Co. v. Gay, 35 So 2d 403, 
160 Fla. 445 

61 C.J. p 528 note 97. 

69. La.—Meyer v. Pleasant, 6 So 
258, 41 La.Ann. 645. 

70. Cal.—People v. Eastman, 25 Cal 
601. 

71. Okl — Corpus Juris quoted in 

General Motors Acceptance Corp v 
Hulbert, 125 P.2d 976, 978, 190 Okl. 
568, appeal dismissed 63 S Ct 56, 
317 U.S. 590, 87 L Ed. 483, rehear¬ 
ing denied 63 S.Ct. 155, 317 U.S 
708, 87 L.Ed. 565. 

61 C J. p 528 note 1. 

79. Okl.— Corpus Juris quoted in 
General Motors Acceptance Corp. v. 
Hulbert, 125 P.2d 975, 978. 190 Okl. 
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rendering them taxable at the business situs of the 
property, 73 or a statute rendering notes, conditional 
sales contracts, and other choses in action trans¬ 
ferred by a dealer taxable in the county in which 
they would have been taxable if the dealer had re¬ 
tained title to them, 74 or a statute rendering mort¬ 
gages of land taxable where the land is situated. 75 
Also, under some statutes where the owner is doing 
business in more than one county credits are tax¬ 
able in the county where they exist, 76 but credits 
not existing in, or pertaining especially to, the busi¬ 
ness m any one county are taxable at the owner’s 
domicile. 77 

§ 321. - Shipping 

Ordinarily, at between different taxing districts with¬ 
in the same state, vessels are taxable, in the absence of 
a statute providing otherwise, at the owner's domicile or 
at the actual situs of the vessel, and the place where it 
is registered or enrolled Is not controlling. 


The place of taxing vessels as between different 
taxing districts within the same state is in some 
cases governed by statutes relating expressly to this 
class of property, 73 and, in the absence of such 
provision, by the general statutes relating to the 
taxation of other personal property, 79 and the gen¬ 
eral principles governing the situs of tangible per¬ 
sonal property 80 Also, there is authority for the 
view that, for the purposes of taxation of a vessel 
not actually within the district of the owner’s domi¬ 
cile, the court may apply the rule that the situs 
follows the domicile of the owner. 81 

Although, as between different taxing districts in 
the same state, a vessel which has acquired an actual 
situs elsewhere than at the domicile or residence of 
the owner may be taxable there, 82 ordinarily its 
taxable situs is at the domicile or residence of the 
owner. 83 The mere fact that a vessel is engaged 
in traffic between the ports of two or more taxing 


668, appeal dismissed 63 S Ct 66. 
317 US. 690, 87 LEd 483, rehear¬ 
ing denied 63 S Ct. 165, 317 U S 
708, 87 LEd 665 
61 C J p 528 note 2. 

73. Ohio—National Distillers Prod¬ 
ucts Corp. v. Glander, B.T.A, 72 
N E 2d 592. 

74. Okl —General Motors Accept¬ 
ance Corp v. Hulbert, 125 P 2d 975. 
190 Okl. 568, appeal dismissed 63 
SCt 66, 317 U.S. 590, 87 LEd 483, 
rehearing denied 63 S.Ct 155, 317 
U.S. 708, 87 L Ed. 665. 

Validity 

Statute held not In violation of 
constitutional provisions, including 
provision prohibiting legislature 
from Imposing taxes for purpose of 
any municipal corporation, on ground 
that application of provision neces¬ 
sarily resulted in Imposition of taxes 
for purposes of counties on property 
not within such counties and not oth¬ 
erwise taxable—General Motors Ac¬ 
ceptance Corp. v. Hulbert, 125 P 2d 
975, 190 Okl. 568, appeal dismissed 
63 S.Ct. 56. 317 U.S 590, 87 LEd 483. 
rehearing denied 63 S.Ct 155, 317 U. 
S. 708, 87 L Ed. 565. 

76. Okl.— Corpus Juris quoted in 

General Motors Acceptance Corp. v. 
Hulbert, 125 P 2d 975, 978, 190 Okl. 
568, appeal dismissed 63 S Ct 56. 
317 U.S. 590, 87 LEd 483, rehear¬ 
ing denied 63 S.Ct. 165, 317 US 
708, 87 L.Ed. 566. 

61 C.J. p 618 note 63 r&L P 529 note 3 
Place of taxation of interest of mort¬ 
gagee taxable as real property see 
supra 9 812. 

78. Okl.—Johnson Oil Refining Co. v. 
State ex rel. Templeton, 46 P.2d 
546, 172 Okl. 652. 

77. Okl.—Johnson Oil Refining Co v 
State ex rel. Templeton, supra. 

84 C J S —42 


78. Ala.—Tennessee Coal. Iron & R 
Co. v. State, 193 So 143, 239 Ala 
19. 

61 C J. p 529 note 5. 

Place of taxation of tangible per¬ 
sonal property as affected by rules 
applicable to corporate owners see 
infra 9 332 

Taxable situs of vessels as between 
states see supra 9 115 

Xu county where taxpayer resides 

Ala—Tennessee Coal, Iron & R Co 
v. State, supra 

79. Wis—Wisconsin Transp Co v 
Village of Williams Bay, 240 N.W 
136, 207 Wis 265 

61 C J p 529 note 6 
Plaoe where customarily kept 
Boats stored six months each year 
on owner's land within municipality 
were “customarily kept” there, with¬ 
in statute providing situs for taxing 
personalty—Wisconsin Transp Co 
v Village of Williams Bay. supra 

80. Ala—Mobile v. Baldwin, 57 Ala. 
61, 29 Am R. 712 

Cal—-People v Niles, 35 Cal 282. 

81. Ind—New Albany v. Meekin, 3 
Ind 481, 56 Am D 522 

82. Fla—Arundel Corp v. Sproul, 
186 So 679, 136 Fla 167. 

61 C.J. p 529 note 12 

Booal use 

A vessel may be assessed for tax¬ 
ation purposes without reference to 
home port or residence of principal 
owner or agent, when put to such use 
as to impress it with a local charac¬ 
ter.—Arundel Corp. v. Sproul, supra 
Hot necessarily at domicile 

Even under special rules govern¬ 
ing vessels used in trade and com¬ 
merce, vessel may acquire a tax situs 
at a place other than that of the 
domicile of the owner—Ships & Pow¬ 
er Equipment Corp. v. San Diego 
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County, 209 P 2d 143, 93 Cal.App.2d 

522 

Barge used for storage 

Former coal barge owned by per¬ 
son operating ferryboats between 
different taxing districts within same 
state, and used almost exclusively 
within one of such districts for stor¬ 
age or repair parts, etc, was held 
permanently located therein, and 
hence was taxable there rather than 
in other district where owner was 
domiciled—City of Newport News v 
Commonwealth, 183 S E 514, 165 Va 
635. 

83. Va—City of Newport News v. 

Commonwealth, supra. 

61 C J p 529 note 10 

XiSgal situs 

A vessel can be taxed only at her 
legal situs, which is the home port 
and domicile of her owner—Guinness 
v King County, 202 P 2d 737, 32 
Wash 2d 503, 6 A L R 2d 1361 
Buie of mobilla sequuntur personam 
Va.—City of Newport News v Com¬ 
monwealth, 183 S E 514, 166 Va. 

635 

Vessel without established situs 

Ordinarily vessels engaged in traf¬ 
fic or commerce, with no established 
situs, but going in and out of a port 
on a fixed run, or as the necessities 
of the business or commerce may de¬ 
mand, or when engaged on no fixed 
schedule, but sailing from one port 
to another as a carrier of traffic, can 
be assessed for taxation purposes at 
the home port or at the domicile of 
the owner.—Arundel Corp. v. Sproul, 
186 So. 679, 136 Fla. 167. 

Yacht 

The same test is used in determin¬ 
ing the taxable situs of a yacht used 
exclusively for pleasure as is used in 
determining the taxable situs of ves- 
[ sels engaged in commerce.—Guinness 
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districts, more or less ‘continuously, does not give 
it a taxable situs in any of such ports, other than 
the domicile of the owner,* 4 and the fact that a 
vessel goes regularly to a particular port, other than 
her home port or port of registration, for repairs 
and for fitting out, doe9 not give her a situs at such 
other port for purposes of taxation. 86 

The place where the vessel may be registered or 
enrolled is not necessarily the place of taxation. 86 
Hence, a vessel is not subject to taxation in a par¬ 
ticular place because registered or enrolled there 
if the owner resides elsewhere, 87 or if the vessel 
has acquired an actual situs elsewhere; 88 nor is a 
vessel which is owned and enrolled in a particular 
county or taxing district subject to taxation in a 
different taxing district where it may happen to be 
temporarily in the course of business. 89 

Inoperative vessels . A vessel which is completely 
inoperative has been held taxable at its actual situs, 
since it is no different, for taxation purposes, from 


any other tangible Jrersonal property which is 
rtiovable on land or water. 90 

§ 322. -Property Temporarily in Taxing 

District or in Transit 

Personal property which Is only temporarily within 
the limits of a county or other taxing district, dr which 
la in transit through it, Is usually not taxable there. 

Property which is only temporarily within the 
limits of a given county or other taxing district, or 
which is in transit through it, doe 9 not constitute 
a part of its taxable wealth, and, therefore, is 
usually not taxable there ; 91 and it has been held 
that if the property has no permanent location, and 
particularly if it is transient, its taxable situs is 
at the domicile or residence of the owner. 92 In 
order that property within a taxing district may be 
regarded as in transit, so as to be free from taxation 
therein, there must be at least an intention to re¬ 
move it within a reasonable time, 93 and an inten¬ 
tion to remove it at some future time, depending on 


v. King County, 202 P.2d 737, 32 
Wash 2d 503, 6 A L R.2d 1361 

84. Va.—City of Newport News v. 
Commonwealth, 183 S.E. 514, 165 
Va 635 

length of stay 

The taxable situs of a vessel is not 
determined by the length of its stay 
in a port, or by its more or less fre¬ 
quent resort to a port.—City of New¬ 
port News v. Commonwealth, supra. 

85. Mass—Atlantic Maritime Co. v. 
City of Gloucester, 117 NE. 924, 228 
Mass 519 

88. Ala—Pure Oil Co. v. State, 1 So. 

2d 648, 241 Ala 139. 

61 C.J p 529 note 9 

Hot controlling 

Place of enrollment or registra¬ 
tion of vessel, although a factor to 
be considered, does not control in de¬ 
termining tax situs —City of Newport 
News v. Commonwealth, 183 S E 
514, 165 Va. 635 

87. N,J.—American Mail Steamship 
Co v. Crowell. 68 A. 752, 76 N.J. 
Law 54 

61 C.J. p 529 notes 11, 13. 

88. Tex.—City of Galveston v. Ha- 
den, Clv.App, 214 S.W. 766. 

61 C.J. P 529 note 14. 

88 . Cal.—People v. Niles, 35 Cal. 282. 

80. Cal.—Ships & Power Equipment 
Corp. v. San Diego County, 209 P.2d 
1*3, 03 Cal.App.2d 522. 

91. Cal.—Church v. City of Los An¬ 
geles, 214 P.2d 650, 96 Cal.App.2d 
89. 

Ga-^Collln* v. Mills, 30 S.E.2d 866, 
198 Ga. 18. 

gy .-~Oorptm Juris sited In Cumber¬ 
land Pipe Line Co. v. Common¬ 


wealth ex rel Sheriff of Estill 
County, 79 S.W.2d 306, 373. 258 
Ky. 90. 

61 C.J. p 530 note 18. 

Livestock temporarily in district see 
supra $ 317. 

Place of taxation of logs and tim¬ 
ber see supra 5 318 b. 

Stock in trade of transient merchants 
see supra § 318 a. 

Taxation of property temporarily in 
state or in transit through it see 
Bupra S 120. 

Pactors considered 

In determining the taxable situs of 
personal property, why it is in the 
county and the duration of time it 
will probably remain there are fac¬ 
tors to be considered.—Johnson Oil 
Refining Co. v. State ex rel. Temple¬ 
ton, 46 P.2d 546, 172 Okl. 652. 

Permanency of situs required 

There must be a definite situs for 
taxation purposes which in turn con¬ 
notes that personalty must have ac¬ 
quired a permanency of situs in the 
taxing district.—George M. Brewster 
& Sons v. Borough of Bogota, 83 A. 2d 
654, 15 N.J.Super. 404, affirmed 90 
A.2d 58, 20 N.J.Super. 487. 

Mere visible presence 

In order to justify an assessment 
on personalty under statute providing 
that tax on all tangible personalty in 
the state shall be assessed in and for 
the taxing district where the property 
is found, more than mere visible pres¬ 
ence of the personalty on the taxing 
day Is necessary.—George M. Brew¬ 
ster & Sons v. Borough of Bogota, 
supra. 

Bond building equipment 

(1) Construction equipment being 
used In a tax district only as long as i 
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used on a road building job did not 
have a tax situs in the district al¬ 
though visibly present—George M. 
Brewster & Son v. Borough of Bo¬ 
gota, 90 A 2d 58. 20 N J Super. 487. 

(2) In determining tax situs of 
road building machinery and equip¬ 
ment temporarily moved from county 
in which owner had principal place 
of business to county in which owner 
was engaged to do certain road con¬ 
struction work, date on which ma¬ 
chinery and equipment were brought 
into, and removed from, county in 
which road construction took place 
and extent of such road construction 
should be considered —S h e r w o o d 
Const Co. v. Board of Com'rs of John¬ 
son County, 207 P 2d 409, 167 Kan 
421. 

Oil 

(1) Where oil immediately enters 
into intra-state commerce on its 
severance from the soil and never 
acquires a situs in the county of its 
origin by reason of its existence 
there, its taxable situs during its so¬ 
journ in such county is at the domi¬ 
cile of the owner.—Johnson Oil Re¬ 
fining Co v. State ex rel. Templeton, 
46 P.2d 546, 172 Okl. 552. 

(2) Oil In pipe line company's tanks 
within county for transportation, not 

storage, had no taxable situs there_ 

Cumberland Pipe Line Co. v. Com¬ 
monwealth ex rel. Sheriff of Estill 
County, 79 S.W.2d 866, 258 Ky. 90. 

92. Ky.—Cumberland Pipe Line Co. 

v. Commonwealth ex rel. Sheriff of 

Estill County, supra. 

93. U.S.—State Trust Co. v. Chehalis 

County, Wash., 79 P. 282, 24 C.C.A. 
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certain contingencies, which may or may not hap¬ 
pen, is not sufficient. 94 The fact that property is 
only temporarily within a taxing district does not 
necessarily and under all conditions prevent the 
imposition of a tax in such district, 96 and, notwith¬ 
standing the particular property involved is Ulti¬ 
mately to be removed from a taxing district in 
which it is located, it may have a taxable situs 


there under a statutory provision authorizing taxa¬ 
tion in a taxing district in which the property has 
established a taxable situs based on its actual situa¬ 
tion. 96 A statute providing for the taxation of 
property in transit at\the place where the owner 
resides does not apply to property stored in an¬ 
other place. 97 


C. OWNERSHIP OR POSSESSION OF PROPERTY 


§ 323. In General 

The legislature may declare who shall be the owner 
of personal property for the purpose of taxation when 
the circumstances admit of a choice. Tangible personal 
property of a nonresident of the stjite may have a situs 
for taxation at the place In the state where it Is situated. 

The legislature may declare who shall be the 
owner of personal property for the purpose of taxa¬ 
tion when the circumstances admit of a choice, not¬ 
withstanding a constitutional provision fixing the 
situs of such property at the residence of the own¬ 
er. 98 

Property of nonresident of state. Tangible per¬ 
sonal property of a nonresident of the state may 
have a situs for taxation at the place in the state 
where it is situated, 99 and general constitutional or 
statutory provisions for the taxation of property in 
the taxing district or unit in which it is situated, 1 
and similar statutory provisions specifically appli¬ 
cable to property owned by nonresidents, 2 have 


been applied to tangible personal property of such 
nonresidents, but it has been held that some degree 
of permanency of location is necessary to render 
property taxable under such a statute. 3 Intangible 
personal property of such nonresidents may have 
a situs for taxation at a particular place within the 
state. 4 

§ 324. Property Held by Trustee 

Personal property held in trust and which has no 
fixed situs Is taxable at the residence or domicile of the 
trustee, unless a statute provides otherwise, as where a 
statute provides for payment of the tax in the taxing 
district where the cestui que trust resides or is domiciled. 

Personal property held m trust is usually assess¬ 
able to the trustee, as discussed supra § 100; and, 
where it has no fixed situs, its situs and place of 
taxation arc usually fixed at his place of domicile 
or residence, or the taxing district or unit in which 
he resides, 6 particularly where a statute so pro- 


94. US —State Trust Co v. Chehalis 
County, supra 

Okl —Johnson Oil Refining Co. v 
State ex rel Templeton, 46 P.2d 
546, 172 Okl 552 

Oil la storage 

Crude oil which originated in coun¬ 
ty and was stored in tanks there un¬ 
til it was delivered to common car¬ 
rier for transportation to refinery lo¬ 
cated in another county had a taxa¬ 
ble situs in county in which it was 
stored, notwithstanding owner intend¬ 
ed from the outset to have it trans¬ 
ported out of such county to refinery, 
and that the oil was not held in such 
county for any business purpose of 
owner.—State v. Crown Central Pe¬ 
troleum Corp., TexCiv.App., 242 S 
W 2d 457, error refused. 

98. Ark.—Beal-Doyle Dry Goods Co. 
v. Beller, 150 S.W. 1033, 105 Ark. 
270. 

96. Ky.—John Ross A Co. v. Board 
of Sup'ra of Daviess County, 217 
S.W. 677, 186 Ky. 689. 

61 C.J. p 530 note 23. 

97. Ill.—Walton v. Westwood, 78 Ill. 
125. 

98* Md.—McLane v. Judges of Ap¬ 


peal Tax Court of Baltimore City, 
143 A 656. 156 Md 133 
Taxability of property as affected by 
ownership or possession in general 
see supra 89 92-106 

99. N J —New York Cent R Co. v. 
State Dept, of Taxation and Fi¬ 
nance, 59 A.2d 859. 137 N J Law 
288, affirmed 63 A.2d 268, 1 N.J. 
298. 

61 C J. p 530 note 27. 

Taxable situs in state of property of 
foreign corporation generally see 
infra 9 335 

Taxation as between states in gen¬ 
eral see supra 99 112-120 

1. Utah —Hamilton & Gleason Co. v. 
Emery, 285 P. 1006, 75 Utah 406. 

8. Mass —Sullivan v. Town of Ash- 
field, 116 NE 565, 227 Mass 24 

3. N J.—State v. Haight, 30 N.J.Law 
428. 

Permanency of location held suffi¬ 
cient to establish taxable situs.—New 
York Cent R. Co. v. State Dept, of 
Taxation and Finance, 59 A.2d 859, 
137 N J.Law 288, affirmed 63 A.2d 268, 
1 N.J. 298. 

4 . U.S.—Rogers v. Hennepin County, 
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Minn. 36 S Ct 265, 240 US 184. 
60 LKd 594 
61 C.J p 530 note 31 

5. US—Greenough v Tax Asses¬ 
sors of City of Newport, RI, 67 S 
Ct. 1400, 331 US 486, 91 L Ed 
1621, 172 ALR 329, rehearing de¬ 
nied 68 SCt. 28, 332 US 784, 92 
LEd 367. 

61 C J p 530 note 35 
Assessment in name of trustee of per¬ 
sonal property held in trust see 
infra 9 404 

Situs for taxation of intangible per¬ 
sonal property held in trust as be¬ 
tween states see supra 9 117. 

SCOney or securities 

Trustees to whom money or securi¬ 
ties have been awarded following set¬ 
tlement of decedent's estate must 
make return of taxable personalty 
belonging to trust estate and pay 
tax thereon to county where fiduciary 
having possession of taxable securi¬ 
ties resides—In re Thompson's Es¬ 
tate, 197 A. 647, 130 Pa.Super. 263. 
Administration in different county 
(1) Securities held in trust by in¬ 
dividual trustee are taxable in the 
county where the trustee resides, not¬ 
withstanding all of the securities 
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vides, 6 or so provides where the cestui que trust 
is a nonresident of the state* 7 The legislature may, 
however, by statute provide a different situs for 
the taxation of such personal property; 8 and the 
applicability of such a statute has been recognized 
in holding or recognizing that trust property is 
taxable in the taxing district in which the cestui 
que trust resides or is domiciled, 9 where the in¬ 
come from the trust is payable directly to him. 10 
Some statutes provide for taxation in the taxing dis¬ 
trict m which the cestui que trust resides if the 
trustee is a nonresident of the state. 11 A taxing 
district may not tax intangibles in the name of 
trustees where none of the trustees is a resident of 
the taxing district. 12 

Several trustees residing in different districts. 
It has been held in some jurisdictions, sometimes 
under statutes so providing, 13 that, where there are 
several trustees residing m different taxing districts, 
and the residence or domicile of the trustee fixes 
the place of taxation, the assessment of the prop¬ 
erty should be apportioned among them according 
to their pro rata shares. 14 


Assignment for benefit of creditors . Under a 
statute so providing, property held by an assignee 
for the benefit of creditors is taxable in the place 
where the assignor had his principal place of busi¬ 
ness. 15 

!trustee in bankruptcy . It has been held that per¬ 
sonal property of a bankrupt, in the possession of 
a trustee in bankruptcy, is liable to taxation in the 
taxing district where such property is “found” on 
the date fixed by law for assessment of taxes. 16 

§ 325. Property Held by Guardian 

In the absence of a statute providing otherwise, per¬ 
sonal property belonging to a person under guardianship 
is taxable in the taxing district or unit in which such 
person resides, but statutes providing for the taxation of 
such property at the domicile or residence of the guardian 
will be given effect. 

In the absence of statute providing otherwise, 
the view has been taken that personal property be¬ 
longing to a person under guardianship, including 
a minor 17 and an incompetent person, 18 is taxable 
in the taxing district or unit in which such person 
is domiciled or resides, and not in a different dis- 


are kept In another county and all 
work In execution of the trust is per¬ 
formed in that county—In re Reb- 
mann, 38 Pa.Dist. & Co 429, 29 Del.Co. 
407. 

(2) Presence of intangible^ in a 
place does not give them a business 
situs, but in order to obtain such a 
situs they must become integral parts 
of a business activity conducted there 
by the trust itself —In re Rebmann, 
supra. 

6. Mich.—City of Detroit v. Lewis, 
66 NW. 968, 109 Mich. 155, 162, 32 
LRA 439. 

61 C J. p 530 note 36. 

7. US —Greenough v. Tax Assessors 
of City of Newport, R.I., 67 S Ct 
1400. 331 U S. 486. 91 L Ed. 1621, 172 
A L R. 329, rehearing denied 68 S 
Ct. 28, 332 US. 784, 92 L.Ed. 367. 

61 C.J p 530 note 37. 

8 . Ky.—City of Henderson v. Bar¬ 
rett. 153 S.W. 992, 152 Ky. 648. 

61 C.J. p 531 note 38. 

9 . Md.—Baltimore v. Baltimore Safe 
Deposit, etc., Co, 55 A. 316, 97 Md 
659. 

61 C.J. p 531 note 39. 

10. R.I.—Clarke v. Addeman, 58 A. 
623, 26 R.I. 168. 

61 C.J. p 531 note 40. 

11* Md.—Humbird v. State Tax Com¬ 
mission, 119 A. 157, 141 Md. 405. 

61 C.J. p 531 note 41. 

Taxability of trust property in state 
where cestui que trust resides 
where trustee Is not a resident of 
state see supra § 117. 

1 $, N.J.—In re Homer, 49 A.2d 882, 
24 NJT.Misc. 394. 


13. U S —Greenough v. Tax Asses¬ 
sors of City of Newport. R1, 67 
SCt. 1400, 331 US 486, 91 L Ed 
1621, 172 ALR 329, rehearing de¬ 
nied 68 SCt. 28, 332 U.S. 784, 92 
L.Ed 367. 

61 C.J. p 531 note 43. 

In Pennsylvania 

(1) It was formerly held that, 
where there were joint trustees resid¬ 
ing in different counties or taxing 
districts, a tax on personal property 
of the trust was payable in the coun¬ 
ty where the trust was administered 
and one of the trustees resided and 
could not be apportioned between the 
different counties in which the trus¬ 
tees resided —Appeal of Fidelity-Phil- 
adelphia Trust Co., 3 A.2d 693, 333 Pa. 
186—In re Rebmann, 38 Pa.Dist. & 
Co. 429, 29 Del Co 407 

(2) Subsequently, however, by act 
of June 19, 1939, amending 72 P.S. fi 
4821, the law was changed so as to 
adopt the principle of proportionate 
assessment and to require the tax on 
the personal property of the trust to 
be paid proportionately in the differ¬ 
ent counties in which the different 
trustees reside—Appeal of Fidelity- 
Philadelphia Trust Company, Co- 
Trustee, Pa.Dist. St Co., 55 Montg.Co 
357. 

14. Ga—Richmond County Academy 
v. Augusta, 17 S.E. 61, 90 Ga. 634, 
20 L.R.A. 151. 

61 C.J. p 531 note 42. 

16. Mass.—Curley v. New England 
Trust Co., 109 N.E. 171, 221 Mass 
384. 

$X C.J. p 531 note 44. 
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16. N J.—Tennant v State Board of 
Taxes and Assessments, 113 A. 254, 
95 N J Law 465 

61 C J p 531 note 45. 

17. Ky—Louisville v. Sherley, 80 
Ky. 71, 3 Ky L 566. 

61 C J p 631 note 48. 

Domicile and change of domicile of 
infant or incompetent person as af¬ 
fecting taxation of property see 
supra SS 309, 310. 

Situs for taxation as between states 
of intangible personal property of 
person under guardianship see su¬ 
pra S 116. 

Xu Missouri 

(1) It has been stated that, where 
the guardian and minor reside in dif¬ 
ferent taxing districts or units, the 
place of taxation of the minor's per¬ 
sonal property should be at the dom¬ 
icile of the person to whom the prop¬ 
erty is assessed, that is. If assessed 
to the guardian, it should be taxed 
in the taxing district in which he re¬ 
sides or is domiciled, and, if assess¬ 
ed to the minor, it should be taxed 
in the taxing district of his domicile 
or residence.—State ex rel. Hamilton 
v. Brown, 72 S W. 640, 172 Mo. 374 

(2) Other cases dealing with the 
taxable situs of the property of a 
ward, but reserving decision as to 
the taxable situs where the guardian 
and minor reside in different taxing 
districts see 61 C.J. p 631 note 47 
[a]. 

18. N.Y.—People v. New York Tax 
Com'rs, 3 N.E 85, 100 N.Y. 215. 

R.I.—Mason v. Thurber, 1 H.L 481. 
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trict or unit in which the guardian resides. 19 So a 
specific statutory provision for the taxation of per¬ 
sonal property where the person under guardianship 
resides, 20 as, for example, property of an incompe¬ 
tent person, 21 is to be given effect. Valid statutes 
which have the effect of rendering personal prop¬ 
erty of a ward, in the possession, or under the con¬ 
trol of, a guardian, taxable at the residence or domi¬ 
cile of the guardian are, however, to be given ef¬ 
fect, 22 m the case of an incompetent person under 
guardianship, 29 and of a minor ward who lives in 
another state. 24 So, also, where the legal title to 
personal property is in the guardian, it has been held 
that the property is taxable where the guardian 
resides, under a general statute applicable to the 
taxation of personal property, 25 and that, where a 
guardian has, pursuant to permission granted by the 
court, appropriated funds of his ward to his own 
use as a loan, the guardian is liable to taxation 
thereon where he resides 26 

While, in some jurisdictions, it has been held, 
in giving effect to the particular statutes involved, 
that personal property of a minor ward is taxable 
at the place where the guardian and ward both 
reside, 27 and, in the case of property of an in¬ 
competent under guardianship, where the guardian 
resides, 28 rather than at the place where the guard¬ 
ian was appointed, a statute rendering personal 
property taxable where the guardian was appointed, 
if not assessed elsewhere, has been given effect, re¬ 
gardless of where he or the ward resides. 29 

§ 326. Property of Decedent's Estate 

The place of taxation of personal property of a dece¬ 
dent’s estate during the administration of the estate has 
been held to be at the place where the decedent was 
domiciled or resided at the time of his death and which 


has Jurisdiction of tho administration of the estate, but 
such property has also been held to be taxable at the 
domicile or residence of the executor or administrator 
who Is administering the estate. 

According to one view the place for the taxation 
of personal property which has no fixed situs of its 
own is not changed by the death of the owner, 80 
and, in the absence of a statute providing other¬ 
wise, usually such property, while in the hands of 
an executor or administrator, is taxable at the place 
where decedent was domiciled or resided at the 
time of his death 31 and which has jurisdiction of 
the administration of the estate, 32 or at the place 
of qualification or appointment of the personal 
representative , 33 and some statutes have made 
specific provision, or have been construed to provide, 
for taxation at the place where decedent last dwelt, 
of undistributed personal property in the hands of 
executors or administrators. 34 

In some jurisdictions a distinction as to the place 
within the state for the taxation of personal prop¬ 
erty without a fixed situs has been made between 
cases in which decedent was a resident of the state 
and cases in which he was a nonresident; 36 where 
decedent was a resident, the official residence of the 
personal representative and the place of taxation 
are the place of residence of decedent at the time of 
his death, 36 but, where decedent was a nonresident, 
the official residence of the personal representative 
and the place of taxation are where the personal 
representative qualifies, 37 notwithstanding he may 
personally reside in another county. 38 

According to some cases personal property in 
the hands of a personal representative, which does 
not have a situs of its own, is taxable where the 
personal representative resides, 39 and it has been 


10. Ky—City of Louisville v. Sher- 
lcy, 80 Ky. 71, 3 Ky L. 666 

N Y —People v New York Tax 
Com’rs, 3 NE. 86, 100 N.Y. 215. 

00. Tenn.—Brownsville v, Marr, 5 
Tenn.Civ.A. 566. 

81. Ind —Brookover v Kase, 83 N 
E. 524, 41 Ind App. 102. 

88. Ind.—Tousey v. Bell, 23 Ind. 423 

61 C J. p 621 note 63. 

83. Iowa.—Hinkhouse v. Wilton, 62 
N.W. 782, 94 Iowa 254. 

84, Pa.—West Chester School Dist 
v. Darlington, 38 Pa 157. 

83. Mich.—-Hills v. City of Muske¬ 
gon, 123 N.W. 21. 168 Mich, 551. 

83. Mias.—Clayton v. Tupelo, 29 So 
994. 

87. Va.—Hughes v. Staunton, 34 S.E 
450, 97 Va. 518. 

88 . Va.—Hurt v. Bristol, 61 S.E. 223, 
104 Va. 213. 


39. Md —Baldwin v Washington 
County, 36 A 764, 85 Md 145, error 
dismissed 18 S Ct 939, 168 U S. 705, 
42 L.Ed. 1213 

30. Cal —San Francisco v Lux, 2 P 
254, 64 Cal. 481. 

Liability for tax on property of de¬ 
cedent’s estate see supra 8 101. 
Situs for taxation as between states 
of property of decedent’s estate see 
supra 8 119. 

31. Pa.—In re Thompson’s Estate, 

197 A. 547 130 Pa Super 263— 

Estate of Cochrane, 26 Pa.Dist. & 
Co. 635. 

61 C.J. p 532 note 63. 

Besidenoe of personal representative 

Property is not taxable where the 
personal representative resided in a 
place other than the last domicile of 
decedent—In re Thompson’s Estate, 
197 A. 547, 130 Pa.Super. 263—61 C.J 
p 632 note 63 [d]. 
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32. Pa —In re Thompson’s Estate, 
supra—Estate of Cochrane, 26 Pa 
Dist Sc Co. 635. 

33. Fla—State v. Beardsley, 82 So. 
794, 77 Fla 803. 

61 C J. p 532 note 64. 

34. Pa.—In re Thompson’s Estate, 
197 A. 647, 130 Pa Super. 263. 

61 C J. p 532 note 65. 

35. Ky.—Alexander’s Ex’r v. City of 
Versailles, 163 SW. 455, 152 Ky 
357. 

36. Ky.—Alexander’s Ex’r v. City of 
Versailles, supra. 

61 C.J. p 532 note 67. 

87. Ky.—Alexander’s Ex’r v. City of 
Versailles, supra. 

38. Ky.—Alexander's Ex’r v. City of 
Versailles, supra. 

61 C.J. p 532 note 69 

39. N.C.—Hall v. Fayetteville, 20 S. 
E. 373, 115 N.C. 281. 

61 C.J. p 532 note 70. 
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held or recognized that effect ts to be given to a 
statute which provides for the taxation of personal 
property in the hands of personal representative, 
where he resides; 40 and usually such property is not 
taxable where the heirs reside, 41 or where deceased 
resided at the time of his death. 42 A statute mak¬ 
ing property assessable at the place of residence of 
a personal representative has been held not to ap¬ 
ply where an administrator was appointed after the 
date as of which the assessment should be made; 48 
and also it does not apply to the taxation of omitted 
property for a period prior to the death of dece¬ 
dent. 44 

Ordinarily after property has been distributed or 
paid over to those entitled, it is taxable to them 
at their respective places of residence ; 45 and under 
statutes so providing personal property is taxable 
where decedent last dwelt, for a specified period 
or until there has been an earlier distribution and 
notice thereof to specified officers. 46 

Where there are several executors or adminis¬ 
trators, residing in different districts, under the 
terms of some statutes each is to be taxed for an 
equal portion of the value of the property held by 
him, 47 and a like rule has been applied where the 
statute made no specific provision in this respect. 48 
However, in other jurisdictions it has been held 
that in such case the personal property of the es¬ 
tate is taxable at the place where decedent was 
domiciled and which has jurisdiction of the ad¬ 
ministration of the estate and that the tax will not 
be apportioned between the taxing districts in which 
the different executors reside or are domiciled. 49 

§ 327. Property in Possession of Agent 

Personal property Is taxable at the residence or domi¬ 
cile of the owner, even though it is In a different taxing 


district, In the custody of an agent, unless a statute pro¬ 
vides for Its taxation at the place whefe the agent resides 
or ^tie business la carried on. 

In accordance with the geheral rule that personal 
property, which does not have a fixed situs of its 
own, is to be taxed to the owner at the place of his 
residence or domicile, discussed supra § 316, such 
property, in the absence of statute to the contrary, 
is to be so taxed although the property may be in a 
different taxing district in the custody of an agent. 50 
However, under statutes prbviding therefor, the 
situs for taxation in certain cases of property in the 
hands of an agent may be at the place where the 
agent resides 51 or his business is carried on. 52 A 
statute providing that personal property under the 
control of an agent “may” be assessed where the 
agent resides has been construed to be merely per¬ 
missive, 68 and as not to prevent taxation of such 
property where the owner resides, in accordance 
with the general statutory requirement; 54 where 
assessments are made both where the agent resides 
and also where the owner resides, the latter assess¬ 
ment controls the taxation of the property. 65 

§ 328. Partnership Property 

Where a partnership is considered to be an entity, it 
haa a domicile for tax purposes at the place where Its 
business is carried on, and its personal property Is tax¬ 
able at that place. 

In recognizing the rule sometimes applied that, 
for certain purposes at least, a partnership may be 
treated as a legal entity and its domicile may be re¬ 
garded as separate and apart from that of its mem¬ 
bers, as discussed in Partnership § 67, the view has 
been taken that, for purposes of taxation of prop¬ 
erty belonging to the partnership and employed or 
invested in the partnership business, a partnership 
may have a domicile at the place where its business 
is carried on 56 so as to render such property taxable 


40. Ill.—Board of Education of Glen 
Ellyn Tp. High School Diet No 87 
v. Boger, 125 N.E. 768, 291 Ill. 191 

61 C.J. p 532 note 71, p 533 note 72. 

41. N.H.—Kent v. Exeter, 44 A. 607, 
68 N.H. 469. 

42. N.J.—Endicott v. Corson, 13 A. 
265, 50 N J Law 381. 

43. Wis.—Hayden v. Roe, 28 N.W. 
186, 66 WJa. 288. 

44. Ill.—Board of Education of Glen 
Ellyn Tp. High Sohool Dist. No 87 
y. Sloger, 125 N.E. 768, 291 Ill. 191. 

61 CX P 623 note 76. 

45. Conn.-—Cornwall v. Todd, 88 
Conn. 448. 

61 C.X p 538 note 78. 

Persons to whom property of dece¬ 
dent's estate taxable after distri¬ 
bution see supxft 8 101. 


46. Mass—Welch v. City of Bos¬ 
ton, 97 NE 803, 211 Mass. 178. 

61 C.J. p 533 note 79. 

47. NY—People v. O’Donnel, 75 N. 
E 540, 183 N.Y. 9. 

61 C J. p 533 note 80. 

48. Ohio —State v. Matthews, 10 
Ohio St 431. 

49. Pa.—Estate of Cochrane, 26 Pa. 
Dist. & Co. 635. 

50. Iowa—Snakenberg v. Btein, 102 
N.W. 533, 126 Iowa 650. 

61 C.X p 533 note 84. 

Situs for taxation as between states 
of intangible personal property in 
possession or custody of agent see 
supra S 116. 

Taxation of property held by agent in 
general see supra | 102. 
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51. N.Y.—People v. New York Tax 
Com’rs, 3 N.E. 85, 100 N.Y. 215. 

61 C.X p 533 note 85. 

52. Ill.—Dalby v. People, 16 N E. 
224, 124 Ill. 66. 

61 C.J. p 533 note 86. 

53. Mich.—Curtis v. Richland Tp., 
23 N.W. 175, 56 Mich. 478. 

54. Mich.—Curtis v. Richland, Tp., 
supra. 

55. Mich.—Curtis v. Richland, Tp., 
supra. 

56. Ky.—Walter G. Hougland 6 Sons 
v. McCracken County Board of 
Sup’rs, 206 S.W.2d 951, 306 Ky. 234. 

61 C.J. p 534 note 92. 

Domicile of partnership for purpose 
of taxation as between different 
states see supra { 309 a. 

Liability of partnership to taxation 
in general see supra 8 106. 
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there, 57 irrespective of the residence o* domicile of 
the individual partners. 65 These rules have explic¬ 
itly or implicitly been embodied in some statutes, 65 
and the validity of 8uch a statute has been upheld. 66 
There is, however, authority for the view that, 
where the partners reside in different taxing dis¬ 
tricts, the place of business of the firm does not fix 


the place of taxation for all the partnership personal 
property, 61 and that, in the absence of any statutory 
provision specifically applicable to the taxation of 
partnership property, a general statute may render 
tangible personal property of a partnership taxable 
where such property k situated. 65 


D. CORPORATIONS AND CORPORATE PROPERTY 

1. In General 


§ 329. Domicile, Residence, and the Like 

a. In general 

b. Corporate designation 

a. In General 

In the absence of a controlling statute or charter 
provision, the nature of the corporation and Its character 
and mode of operation must determine the matter of its 
domicile or residence for tax purposes, and ordinarily, 
for ouch purposes, a corporation has Its domicile at the 
place where Its principal business office or residence ie 
located. 

In the absence of a statute or charter provision 
hxing the domicile or residence of a corporation, 
the nature of the corporation and its character and 
mode of operation must determine the matter of 
domicile or residence for tax purposes. 63 A cor¬ 
poration may have more than one residence or 
domicile within the state for tax purposes, 64 al¬ 
though ordinarily, at lca9t, a corporation will be 
regarded as having but one domicile within a state 


for such purposes, 65 and may not change its domi¬ 
cile at will. 66 A corporation ordinarily has its domi¬ 
cile at the place where its principal business office 
or residence is located, 67 or, as sometimes stated, 
at its principal place of business, 68 and the fact that 
stockholders’ meetings are held in a certain place 
has been given consideration in determining that 
such place is the domicile of the corporation. 69 The 
fact that a corporation maintains its principal office 
at a certain location because the rate of taxation is 
less there than in other places where the corpora¬ 
tion does business does not indicate a fraudulent 
purpose or affect the validity of the location of the 
principal office for tax purposes. 70 So, the fact 
that the principal or chief office of a corporation 
is removed from one taxing district to another 
for the purpose of avoiding taxation will not mil¬ 
itate against the effectiveness of the change for tax 
purposes. 71 


67. Ky —Walter G Hougland & Sons 
v. McCracken County Boat'd of 
Sup'rs, supra. 

61 C.J. p 534 note 93. 

Flaoe of organisation not controlling 

The county In which partnerships 
•actually maintained an office and con¬ 
ducted their business rather than 
county in which original business was 
organised was legal residence of the 
partnerships for taxation purposes 
regardless of the intent of individual 
partners —Walter G. Hougland A 
Sons v. McCracken County Board of 
Sup'rs, supra. 

68 . Ky —Walter G. Hougland & Sons 
v. McCracken County Board of 
Sup'rs, supra. 

61 C.J. p 634 note 94. 

Residence or intent immaterial 

Neither residence of partners nor 
'their abstract intent is material In 
determining taxable situs of partner¬ 
ship property.—'Walter G. Hougland 
& Sons v. McCracken County Board 
of Sup'rs, supra. 

68 . N.C.—'Barber v. Town of Benson, 
156 8.B. 245. 200 NC. 683. 

61 C.J. p 534 note 95. 


60. Md —McLane v Judges of Ap¬ 
peal Tax Court of Baltimore City, 
143 A. 656, 156 Md 133. 

61 C.J. p 534 note 96 

61. N J.—Taylor v. Love, 43 N.J Law 
142. 

62. N J —Taylor v. Love, supra. 

63. N Y —Buffalo, etc., R. Co. v. Erie 
County, 48 N Y 93. 

Domicile, residence, or citizenship of 
corporations generally see Corpora¬ 
tions g 176. 

64. A railroad oompaay having real 
property in several counties, towns, 
or cities, of the state is regarded as 
having a domicile or residence in 
each of such counties, towns, or cities, 
for purposes of taxation.—Buffalo, 
etc., R. Co. v Erie County, 48 N.Y. 
93—14 C.J. p 339 note 43. 

66. Ky.—City of Covington v. Stand¬ 
ard Oil Company, 127 S W 480, 137 
Ky. 837—Langdon-Creasy Co. v. 
Trustees of Owenton Common 
School Dist., 76 S.W. 381, 116 Ky. 
562. 25 Ky.L. 823. 

66 . Mass—Parker v. Proprietors of 
Cemetery of Mt. Auburn, 104 N.E 
756, 217 Mass. 286. 

61 C.J. p 534 note 2. 
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67. Ala.—Tennessee Coal, Iron A R 
Co. v. State, 193 So. 143, 239 Ala 
19. 

61 C J. p 534 note 3. 

The domicile of a corporation is 
its residence for tax purposes —State 
v. Stephenson-Rrowne Lumber Co., 71 
P 2d 991, 180 Okl 619 

68. U.S.—In re Hill mark Associates, 
DC NY, 47 FSupp. 606. 

N.Y.—Fine & Levine v. Benaj&m, 
101 N Y S 2d 55, affirmed 102 N.Y S 
2d 427, 277 App.Div. 571. 

61 C.J. p 534 note 4. 

69. Tenn —Grundy County v. Ten¬ 
nessee Coal, etc., Co., 29 S W. 116, 
94 Tenn. 295 

70. Ill—Illinois Water Service Co v 
Champaign County, 12 N.E 2d 661, 
367 Ill. 641. 

Ho duty to looate where taxes are 
highest rests on a corporation doing 
business in several places—Illinois 
Water Service Co, v. Champaign 
County, supra. 

71. N.J —City of Newark v. New 
Jersey Inv Co., 11 A 2d 730, 18 N 
J.Misc 182. 
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Generally speaking, the location of business and 
executive offices, where the public deals with man¬ 
agement, and governing bodies function and records 
are kept, rather than the location of plant opera¬ 
tions, is deemed the location of the corporation’s 
home, chief, or principal office for tax purposes. 72 
In the case of a nonbusiness corporation, the view 
has been taken that the domicile is at the place 
where its principal functions are exercised. 73 While 
it has been held or recognized that, within the mean¬ 
ing of some statutes, a corporation may be regarded 
as an inhabitant of the town or place where it has 
its established or principal place of business, 74 or 
where it maintains its office to transact its corporate 
business, 75 there is authority for the view that, 
usually at least, a corporation may not be regarded 
as an inhabitant of a particular place for purposes 
of taxation, 76 and it has been held that a non¬ 
business corporation may not be considered an “in¬ 
habitant” of a place in which it maintains an office 
for mere transitory and subsidiary affairs where its 
principal functions are exercised elsewhere. 77 

As bearing on the question of the place of taxa¬ 
tion, courts have had occasion to consider the par¬ 
ticular facts or to construe the particular statute 
in determining where the corporation’s “principal 
office” is located, 78 where it has its home 79 or 
chief 80 office, where it has its “principal place of 
business or exercises its corporate powers,” 81 where 
its “principal business is transacted,” 82 or where it 
is “doing business,” 83 as such terms have been used 
m statutory provisions. 


Waiver of objection. A corporation may waive 
objection to the taxation of its property in a county 
where it maintains an office, although its principal 
office and place of business are in another county. 84 

b. Corporate Dedgnation 

Usually the assignation of ths principal or homo office 
or place of business of a corporation contained in its 
articles or certificate of Incorporation Is conclusive 
against the corporation, and, according to some author¬ 
ities, such designation Is also conclusive against the tax¬ 
ing authorities. 

Generally speaking, the designation of the prin¬ 
cipal or home office or place of business of a cor¬ 
poration contained in its articles or certificate of 
incorporation will be considered in determining its 
residence or domicile for tax purposes. 86 Such 
designation has been held at least prima facie evi¬ 
dence of the location of such office or place of busi¬ 
ness, 86 and usually such designation 87 or a designa¬ 
tion as to where the operations of the company are 
to be carried on, 88 is conclusive against the corpora¬ 
tion, unless its residence has been changed pursuant 
to some statute. 89 There is also authority for the 
view that such designations are conclusive, even 
against the taxing authorities, and fix the place for 
taxation of the corporation’s property where such 
place is otherwise a proper place of taxation; 90 
but according to other cases a designation of the 
principal place of business and similar designations, 
required by statute, contained in articles of incor¬ 
poration, 91 or in a certificate or amendment of 
articles of incorporation, made in connection with 
a change of domicile, office, or place of business, 9 * 


72. Ala—Alabama Clay Products Co 
v. City of Birmingham, 148 So 328, 
226 Ala. 631 

73. Mass.—Parker v. Proprietors of 
Cemetery of Mt. Auburn, 104 N.E 
750, 217 Mass. 286. 

74L Me —Portland v. Union Mut Life 
Ins Co., 9 A. 613, 79 Me. 231. 

61 C.J. p 535 note 7. 

75. NY.—Ontario Bank v. Bunnell, 
10 Wend. 186. 

76. Ga—Cherokee Ins. & Banking 
Co v. Justices of Whitfield County, 
28 Ga. 121. 

61 C.J. p 535 note 9. 

77. Mass—Parker v. Proprietors of 
Cemetery of Mt Auburn, 104 N.E. 
750, 217 Mass. 286 

61 C.J. p 635 note 10. 

78. N.J,—Warren R. Co. v. Person, 
32 N.J.Law 566. 

61 C.J. p 535 note 12. 

79. Ala.—Alabama Clay Products Co. 

v. City of Birmingham, 148 So. 328, 
226 Ala. 631. i 

90. Ala.—Alabama Clay Products Co. 
v. C'ity of Birmingham, supra. 


N.J —City of Newark v. State Board 
of Tax Appeals, 28 A.2d 516, 129 
N J Law 162. 

81. Conn —Middletown Ferry Co. v. 
Town of Middletown, 40 Conn 65. 

61 C.J. p 535 notes 13 [a] (1), [bj. 

82. Iowa—Iowa Limestone Co. v. 
Cook, 233 N.W. 682, 211 Iowa 534. 

61 CJ. p 535 notes 13 [a] (2), 14 

83. Iowa—Iowa Limestone Co. v. 
Cook, 233 N.W. 682, 211 Iowa 534 

61 C.J. p 535 note 15. 

84. N.Y.—In re McLean, 33 N E. 821, 
138 N.Y. 158, 20 L.R.A 389. 

61 C.J. p 535 note 16. 

85. U.S.—In re Hillmark Associates, 
D.C.NY., 47 F.Supp. 605. 

N.Y.—Fine & Levine v. Benajam, 101 
N.Y.S.2d 55, affirmed 102 NY.S. 
2d 427, 277 App Div. 571. 

Charter or articles of incorporation 
as evidence of domicile generally 
see Corporations | 176 d. 

Residence of corporation Is at plaoe 
of its domicile as provided in its 
charter.—State v. Stephenson-Browne 
Lumber Co., 71 P.2d 991, 180 Okl 
619. 


86. Ark —Home Fire Ins. Co. v. 
Benton. 153 S.W. 830, 106 Ark. 552. 

Ky—Inter-Southern Life Ins. Co. v 
Milliken, 149 S.W. 875, 149 Ky. 516. 
L.RA.1917A 460. 

87. Okl.— Corpus Juris oited in 

State v. Planters Gin Co., 52 P.2d 
710. 712, 175 Okl 386 
61 C.J. p 535 note 18—14 C.J. p 341 
note 72 [c] (1). 

88. N.Y.—Oswego Starch Factory v. 
Dolloway, 21 N.Y. 449. 

89. N.Y.—People v Barker, 34 N Y 
S 269, 87 Hun 341, affirmed 42 
N.E. 725, 147 N.Y. 415 

90. Okl.— Corpus Juris oited in 

State v. Planters Gin Co., 52 P.2d 
710, 712, 175 Okl. 386. 

61 C.J. p 535 note 21. 

91. Ala.— Corpus Juris cited in Ala¬ 
bama Clay Products Co. v. City 
of Birmingham, 148 So. 838, 829, 
226 Ala. 681. 

61 C.J. p 536 note 23. 

92. Ark.—Home Fire Ins. Co. v. Ben- 
ton, 153 S.W. 830, 106 Ark. 653. 

61 C.J. p 636 note 24. 
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arc not conclusive against the taxing authorities in 
the absence of a valid statutory provision making 
such designations conclusive. Therefore, such a 
designation will not control, as against the objec¬ 
tion of the taxing authorities, where it is shown 
that such designation is a mere fiction and that the 
actual domicile, 93 principal place of business, 94 or 
home, chief, or principal office for business 95 is in 
fact elsewhere. In line with this latter view it 
has been held or recognized that, if no business is 
transacted at the nominal place of business except 
the holding of meetings of stockholders and direc¬ 
tors, while the principal place of business is in fact 
elsewhere, the nominal place of business is not the 
residence for purposes of taxation 96 

The designation of a "principal” or "registered” 
office in a certificate of incorporation has been held 
not be to conclusive as to the "chief” office of a cor¬ 
poration for the purposes of taxation 97 Where the 
statute does not require the articles of incorporation 
to state where the principal office shall be, the in¬ 
sertion of such a statement is not conclusive, 98 even 
in jurisdictions where the rule is otherwise when 
such a statement is required, 99 and, where a statute 
merely provides for the designation of a particular 
locality in a county as the domicile of the corpora¬ 
tion, the question as to where such domicile is lo¬ 
cated is one of fact. 1 

§ 330. Situs of Property 

Subject to constitutional limitations, the legislature 
may fix the tax situs of corporate property, and it has 
been held that the appointment of a receiver for a cor¬ 
poration does not change Its tax situs. 

Subject to constitutional limitations and restric¬ 
tions, the legislature has the authority to fix the 


place where corporate property shall be taxed. 2 
The word "person” as used in a statute fixing the 
situs of property for the purpose of taxation has 
been held to include corporations. 3 

Appointment of receiver. The appointment of a 
receiver for a corporation does not change the 
situs of its property for taxation, no matter where 
the receiver may reside. 4 

§ 331. - Real Property 

Corporate realty la ordinarily taxable where the 
land is situated. 

In accordance with the general rule discussed 
supra § 312, real property of a corporation is ordi¬ 
narily taxable where the land is situated. 6 This rule 
may, in specific terms, be embodied in statutes, 6 
and under some statutes a corporation’s interest as 
the mortgagee of real property is taxable, as an in¬ 
terest in real property, where the real property 
lies 7 The general rule that real property is tax¬ 
able where situated may, however, be subject to 
certain exceptions or modifications contained in 
statutory provisions in respect of a tract of real 
property located m more than one taxing district. 8 

§ 332. - Personal Property 

a. In general 

b. Tangible 

c. Intangible 

a. In General 

Usually, In the absence of statute providing other¬ 
wise, the personal property of a corporation Is taxable 
at its place of domicile or residence. 

Usually, m the absence of statute providing other¬ 
wise, the personal property of a corporation is tax- 


93. Ky.—Inter-Southern Life Ins. Co. 
v. Milliken. 149 S W. 875, 149 Ky. 
516, L.R.A.1917A 460. 

61 C.J. p 536 note 25. 

94. Ark —Home Fire Ins Co v Ben¬ 
ton, 153 SW. 830. 106 Ark. 552 

N H.—Woodsum Steamboat Co v. 
Sunapee, 69 A 677, 74 N H. 495. 
Under a statute making- corporate 
property taxable where its office is 
located in its articles of incorpora¬ 
tion, provided its business is actual¬ 
ly transacted at such office, but pro¬ 
viding: that, if it establishes its prin¬ 
cipal office in any other place, then 
the place where it transacts its prin¬ 
cipal business shall be deemed its 
residence for tax purposes, the place 
named in the articles of incorpora¬ 
tion is not conclusive and the cor¬ 
poration is taxable where It actually 
transacts Its principal business. 

Ark.—Home Fire Ins. Co. v. Benton. 
153 S.W. 830. 106 Ark 652. 


Mich.—Teagan Transp. Co. v Detroit 
Assessors, 102 N W. 273, 139 Mich 
1, 111 Am SR 391, 69 L R A 431 

95. Ala.— Corpus Juris cited in Ala¬ 
bama Clay Products Co. v. City of 
Birmingham, 148 So. 328, 329, 226 
Ala. 631 

Mich—Detroit Transp. Co. v. Detroit 
Board of Assessors, 51 N.W. 978, 
91 Mich. 382. 

96. N H.—Woodsum Steamboat Co. 
v. Sunapee, 69 A. 577, 74 N.H. 495. 

97. N.J.—Herdman Motor Co. v 
State Board of Tax Appeals, 194 
A. 870, 119 N.J.Law 164. 

98. WiS.—Milwaukee Steamship Co 
v Milwaukee, 53 NW. 839, 83 Wis 
590, 18 L.R.A. 353. 

14 C.J. p 341 note 72 [c] (3). 

99. N.Y.—Austen v. Hudson River 
Tel. Co., 25 N.Y.S. 916, 73 Hun 96 

1. Ga—Georgia Fire Ins. Co. v. Ce- 
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dartown, 67 SB 410, 148 Ga. 87, 19 
Ann Cas 954 

61 C J. p 536 note 31 

9. Kan —State ex rel v. Peterson, 
78 P 2d 60, 147 Kan 626 

3. Okl —Johnson Oil Refining Co v 
State ex rel. Templeton, 46 P.2d 
546, 172 Okl. 552. 

4. Minn.—State v. Red River Valley 
El. Co., 72 NW. 60. 69 Minn. 131. 

5. Conn.—Williams Bros. Mfg. Co 
v. Naubuc Fire Dist, 104 A. 245, 
92 Conn. 672. 

61 C.J. p 536 note 34. 

0. N.Y.—Hudson River Bridge Co. v. 
Patterson, 11 Hun 525. 

7. Neb —City Trust Co. of Omaha v 
Douglas County, 165 N.W. 165, 101 
Neb. 792. 

8. N J —Warren Mfg. Co. ▼. War- 
ford, 37 N J Law 397. 

61 C.J. p 537 note 37. 
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able at its place of domicile qr residence. 9 Sub¬ 
ject to constitutional limitations or restrictions and 
to the further restriction, that; the action of the 
legislature must not be merely capricious or arbi¬ 
trary in that it would have no basis in the nature 
of a mutual exchange of benefits between the 
source of the taxing power and the one on whom the 
burden is cast, 10 the authority of the legislature to 
fix the place of taxation of personal property of a 
corporation has been recognized or upheld. 11 Some 
statutes, by their varying terms and under vary¬ 
ing cifcumstances, either explicitly or implicitly, 
have rendered personal property of a corporation 
taxable where its principal office is located, 12 where 
the principal office or place for transacting the 
financial concerns of the company shall be, 13 where 
the corporation has its principal place of business 
or exercises its corporate powers, 14 or where the 
corporation’s office is located as shown by its articles 
of incorporation, if its business is actually trans¬ 
acted at such office, otherwise, where the office for 
the transacting of its principal business is located 
or, if there is no principal office, where its busi¬ 
ness is transacted. 15 So, also, the place of taxation 
of corporate personal property may be fixed by 
constitutional provision. 16 

b. Tangible 

Unless otherwise provided by law, It has been held 
that tangible personal property of a corporation is tax¬ 


able at the domlolle or reeldeiioe of the corporation, or 
ftt Its' principal jilaoe of bu^tnooai'or where Its basinets 
is being carried on. 

It has befetf laid down in general terms tliat, un¬ 
less otherwise provided by law, tangible personal 
property of a corporation is taxable in the taxing 
district m which the principal place of business of 
the corporation is located, 17 and under the construc¬ 
tion given some statutes, it has been held that such 
property is taxable at the domicile or residence of 
the corporation 18 or at its place of business, 19 at 
its principal office or place of business, 20 or where 
its business is being carried on, 21 and not else¬ 
where, in the absence of a showing of a different 
situs. 22 Other statutes have been construed to re¬ 
quire the taxation of such property where the prop¬ 
erty is situated, 23 at least where it is situated in 
a county other than that of the domicile of the cor¬ 
poration, 24 but some statutes of this type do not 
apply where the question arises as to taxation be¬ 
tween different places in the same county. 26 While 
a statutory provision that the property of corpora¬ 
tions, except as otherwise provided, shall be as¬ 
sessed m the same manner as that of a natural per¬ 
son has been given effect in determining the place 
of taxation of tangible property, 26 and certain stat¬ 
utes, not specifically applicable to corporations, fix¬ 
ing the place of taxation of tangible personal prop¬ 
erty 27 at the place where it is situated 28 have been 
applied to the property of corporations, where the 


9. Wash—Suburban Transp System 
v. Kings County, 295 P. 124, 160 
Wash. 364. 

61 C J. p 637 note 39. 

Taxable situs of personal property 
generally see supra {316. 

10. Wis.—Chicago, etc, R. Co. v. 
State. 108 NW. 667, 128 Wls 663. 

11. Okl.—Johnson Oil Refining Co 
v. State ex rel. Templeton, 46 P.2d 
646, 172 Okl. 662 

61 C.J. p 687 note 42. 

Corporation as “person” 

The word “person/' as used in a 
statute fixing the situs of personal 
property for tax purposes, has been 
Tield to include corporations.—John¬ 
son Oil Refining Co. v. State ex rel. 
Templeton, supra. 

19. N.J.—Warren R. Co. v. Person, 
82 N.J.Law 134, affirmed 82 N.J. 
Law 666. 

13. NY —Union Steamboat Co. ▼. 
Buffalo, 82 N Y 361. 

61 C.J. p 637 note 44 [a]. 

14. Conn—Middletown Perry Co. v. 
Tpwn of Middletown, 40 Conn. 66. 

13, Mich.—Teagan Transp. Co. v. 
Detroit Board of Assessors, 102 N. 
W. 273, 139 Mich. 1, 111 Am.S R 
391/69 L.R.A. 43L 

01 GJ, p 537 note 46 £aj. I 


16. Utah —Utah-Idaho Sugar Co v 
Salt Lake County, 210 P. 106, 60 
Utah 491, 27 A L.R. 874. 

61 C.J. p 637 note 47 [a]. 

IT. Iowa.—Capital Const Co. v City 
of Des Moines, 235 N W. 476, 211 
Iowa 1228 

61 C J. p 637 note 48. 

18. Ky—Langdon-Creasy Co. v. Ow- 
enton Common School Dist., 76 S 
W. 381, 116 Ky. 662, 25 Ky.L 823. 

61 C J p 637 note 49. 

19. Me.—Portland, etc., R. Co. v. 
Saco, 60 Me. 196 

61 C.J. p 638 note 60. 

80. Okl—Johnson Oil Refining Co. v. 
State ex Tel. Templeton, 46 P.2d 
546, 172 Okl. 552. 

61 C.J. p 638 note 51. 

With respeot to olasses of navigat¬ 
ing property mentioned in statute re¬ 
quiring owners of barges and other 
kinds of water craft to make returns, 
for taxation of such property, to 
assessors in county wherein owner 
resides, the statute requires that 
the property must be assessed, if 
taxpayer is a corporation, in that 
county where taxpayer's principal of¬ 
fice is located—Tennessee Coal, Iron 
& R. Co. v* State, 193 So. 148, 239 
Ala. 19. 


21. Minn—State v Iverson, 122 N 
W 165, 108 Minn. 316. 

22. Okl —Johnson Oil Refining Co v 
State ex rel Templeton, 46 P.2d 
646, 172 Okl 662 

61 C.J, p 538 note 53. 

23. Conn.—Williams Bros. Mfg Co 
v Naubuc Fire Dist, 104 A 245, 92 
Conn 672 

61 C.J p 538 note 54. 

24. Ark—Beal-Doyle Dry Goods Co 
v. Beller, 150 S W. 1033, 105 Ark 
370. 

61 C.J p 638 note 65. 

25. Ark.—Arkadelphia Milling Co. v. 
Board of Equalization of Clark 
County, 191 S.W. 410, 126 Ark. 611. 

61 C.J. p 638 note 56. 

28. Ky.—Langdon-Creasy Co. v. Ow- 
enton Common School Dist,, 76 S 
W. 381, 116 Ky. 562, 26 Ky.L. 823 

27. Minn.*—State v. Iverson, 122 N 
W. 165, 108 Minn. 316. 

Ohio.—Pelton v. Northern Transpor¬ 
tation Co., 37 Ohid St. 450. 

28- Okl.—Standard Paving Co. v 
County Board of Equalization of 
Beckham County, 273 P. 201, 186 
Okl. 15. 

61 C.J. p 638 note ,69. 
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question as to the place of taxation of such tangi¬ 
ble property is governed by a statute applicable to 
corporations, a statute applicable to individuals fix¬ 
ing the place of taxation of tangible personal prop¬ 
erty at the place where situated does not apply. 2 ® 

c. Intangible 

Ordinarily, the altua of Intangible personal property 
of a corporation for tax purposes Is at Its legal residence 
or domicile, at Its chief, principal, or main office, or at its 
principal place of business; but, subject to constitutional 
limitations, the legislature may fix the tax situs of such 
property elsewhere. 

Intangible personal property of a corporation is 
taxable only where it has its situs for tax pur¬ 
poses. 80 In accordance with general rules, dis¬ 
cussed supra § 316, ordinarily the situs of intangi¬ 
ble personal property of a corporation, for purposes 
of taxation, is at its legal residence or domicile, 31 
at its chief, 32 principal, or main office, 33 or at its 
principal place of business. 34 According to some 
cases, a corporation may be treated as an "inhabit¬ 
ant” of the place where it has its established or 
principal place of business within the meaning of a 


statute rendering property assessable in the place of 
which the owner is an "inhabitant”, as discussed 
supra § 329, so as to render intangible property tax¬ 
able where the corporation has such place of busi¬ 
ness, 35 and, in accordance with the provisions of 
some statutes, applicable generally to the property 
of corporations, intangible property, such as mon¬ 
eys and credits, is taxable in the place where its 
business is carried on. 36 It has been held or 
recognized, however, that intangible property may 
acquire a business situs apart from the domicile or 
home office of the corporation, 37 as where it has 
become an integral part of some local business, 38 
and, subject to constitutional limitations, the legis¬ 
lature may fix the situs of such property for pur¬ 
poses of taxation elsewhere than at the domicile 
or principal office, 39 and valid statutory provisions 
in this regard are to be given effect. 40 

After expiration by limitation of time of corporate 
existence , the residence or domicile of the corpora¬ 
tion does not necessarily fix the place for taxation 
of intangible property arising from the continued 


119. Ark—Arkadelphia Milling Co v 
Board of Equalization of Clark 
County, 191 SW 410, 126 Ark 611 

30. failure to assess 

Fact that some part of corporate 
taxpayer’s intangibles was not as¬ 
sessed elsewhere is no reason they 
should be assessed in a certain city 
in absence of evidence that they had 
a situs in that city —City of Garfield 
v State Board of Tax Appeals, 39 A 
2d 106, 132 NJ.Law 153. 

31. Minn.—Maytag Co v Commis¬ 
sioner of Taxation, 17 NW.2d 37, 
218 Minn. 460. 

61 C.J. p 538 note 62. 

Statute providing that hank de¬ 
posits shall be assessed for taxation 
in township, city, town, or school 
district where owner of such deposits 
resides applies to corporations —State 
v. Stephenson-Browne Lumber Co., 71 
P.2d 991, 180 Okl 619. 

32. N J.—Herdman Motor Co v 
State Board of Tax Appeals, 194 
A. 870, 119 N.J.Law 164. 

What constitutes; factors consid¬ 
ered 

(1) The "chief office" of a corpora¬ 
tion within meaning of statute is 
the Office of paramount importance 
or the leading office in the state.— 
City of Newark v. New Jersey Inv. 
Co., 11 A.2d 730, 18 N.J.Misc. 182. 

(2) "We must necessarily examine 
the factual situation presented in 
each particular case in order to de¬ 
termine the location of the 'chief* 
office of a corporation . . . [and] 
because of the Varying factual situa¬ 
tions arising in each particular case 


it is impractical, if not impossible, to 
formulate or promulgate any one and 
all-inclusive rule applicable to . . . 
all cases"—Herdman Motor Co. v 
State Board of Tax Appeals, 194 A. 
870, 872, 119 N J Law 164 

(3) Fact that volume of corpora¬ 
tion's sales may be greater in one 
municipality than in any other in the 
state cannot be the sole criterion of 
the location of the corporation's 
"chief office ’’—Murphy v. Essex 
County Board of Taxation, 28 A 2d 
756. 129 NJ.Law 218 

(4) Under particular factual situ¬ 
ations "chief" office has been held 
not to be in a particular city.—Mur¬ 
phy v Essex County Board of Tax¬ 
ation, supra—City of Newark v. State 
Board of Tax Appeals, 28 A.2d 516, 
129 N.J.Law 162 

(5) "Chief" office held to be in a 
particular city—City of Newark v 
New Jersey Inv. Co , 11 A 2d 730, 18 
NJ.Misc. 182 

33* Ga.—Fulton v. Wright, 91 S.E 
487, 146 Ga, 447. 

61 C.J. p 638 note 63. 

34. Ohio.—Cleveland & Western Coal 
Co v O'Brien, 120 NE 214, 98 
Ohio St. 14. 

Tenn.—Franklin County v, Nashville, J 
etc., R. Co, 12 Lea 621. 

35. Me.—Portland v. Union Mut. L. 
Ins. Co, 9 A. 613, 79 Me. 231— 
Augusta Bank v. City of Augusta, 
36 Me. 255. 

36. Ill.—People v. Mystic Workers of 
the World, 110 N.B. 907, 270 Ill. 
496. 


What constitutes "engaged In bad¬ 
ness” 

Corporations engaged in manufac¬ 
turing, trade, and commerce for prof¬ 
it or gain are “engaged in business" 
in a particular place within statutes 
imposing taxes on moneys and cred¬ 
its, but the performance of essential 
governmental functions is not "busi¬ 
ness" within such statutes—Hazen v 
National Rifle Ass'n of America, 101 
F 2d 432, 69 AppDC 339. 

37. Cal.—Holly Sugar Corporation v 
McColgan, 115 P 2d 8, 18 Col 2d 218 

61 C.J. p 538 note 69 

38. Test of integration held not sat¬ 
isfied 

Cal —Holly Sugar Corporation v. Mc¬ 
Colgan, supra. 

39. Kan —State v Peterson, 78 P 2d 
60, 147 Kan. 626 

61 C J p 539 note 70. 

40. Ohio—Sparks-Withlngton Co. v 
Glander, 79 N.E.2d 133, 149 Ohio St 
442. 

61 C J p 539 note 71. 

Funds sent to home office or kept 

Under a statute governing the tax¬ 
able situs of funds transmitted, 
where greater part of funds collected 
at plants of companies in one county 
was transmitted within a reasonable 
time to home offices of companies 
located in other counties, funds kept 
at all times in county where plants 
wore located were taxable in that 
county, but funds transmitted to 
counties where home offices were lo¬ 
cated were taxable in those counties 
—State v. Peterson, 78 P.2d 60, 147 
Kan. 626. 
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conduct of the business of the former corporation 
by a sole owner. 41 

Removal of chief or principal office of a corpo¬ 
ration from one taxing* district to another, where 
complete, in good faith, and without reservation, is 
effective to change the taxable status of the in¬ 
tangible property of the corporation, even where the 
purpose of the removal i$ avoidance of taxation. 42 

State or local tax . The question as to whether 
credits or loans to, or securities or evidences of in¬ 
debtedness issued by, a corporation are taxable by 
state or by local authorities depends on the terms 
of the statute. 43 

§ 333. -Capital and Stock, Corporate 

Shares, and Bonds 

The place of taxation of capital or capital stock and 
surplus of a corporation has been held to be at the 
domicile, residence, or principal or chief office or place 
of business of the corporation; and, In the absence of a 
statute providing otherwise, shares of corporate stock, 
considered as the property of their individual holders, are 
taxable to such holders at their respective places of 
residence or domicile. 

Where a domestic corporation is taxable in re¬ 
spect of its capital or capital stock, in contradistinc¬ 
tion to the shares of stock owned by its stock¬ 
holders, it has been held or recognized that the place 
of taxation of such capital or capital stock 44 and 
surplus 45 is at the domicile, residence, or principal 
or chief office or place of business of the corpora¬ 
tion, and, where a statute provides for taxation at 
the principal or chief office or place of business, the 
capital stock is not taxable elsewhere. 46 In the 


absence of a valid statute providing otherwise, 
shards of corporate stock, considered as the proper¬ 
ty of their individual holders, are, however, tax¬ 
able to such holders, as discussed supra § 136, at 
their respective places of residence or domicile, 47 
and not elsewhere. 48 Subject to constitutional pro¬ 
visions, the place for the taxation of shares of 
stock of a domestic corporation 43 owned by non¬ 
residents of the state 60 may properly be fixed by 
statute at the place where the corporation is domi¬ 
ciled or carries on its business or operations, and 
valid statutes of this nature are to be given effect. 51 
However, a distinction has been made in this 
respect between corporate shares and corporate 
bonds, and it has been held that bonds owned ei¬ 
ther by residents of counties other than that in 
which the corporation is located or by nonresidents 
of the state may not be made taxable where the 
corporation is located. 52 

Shares held under a voting trust agreement have 
been held taxable to the beneficial owners at their 
residence within the state, 63 and, where the ben¬ 
eficial owners are nonresidents, such shares have 
been held taxable where the corporation is situ¬ 
ated. 64 

§ 334. - Franchise 

Under some statutory or constitutional provisions the 
franchise to be a corporation Is taxable where the cor¬ 
poration has Its principal office or place of business. 

Under some statutory or constitutional provisions 
the franchise to be a corporation is taxable where 
the corporation has its principal office or place of 
business. 66 


41. Ky.—Ewald’s Ex'r v. City of 
Louisville, 181 SW. 1095, 168 Ky. 
71, modified on other grounds 188 
fi.W. 652, 171 Ky. 509, petition de¬ 
nied 189 S.W. 438, 172 Ky 461, and 
affirmed 38 S Ct. 40, 245 US. 54, 
62 LEd. 145, LRA.1918C 124. 

61 C.J. p 539 note 72 

42. N J.—City of Newark v. Univer¬ 
sal Ins. Co., 14 A.2d 549, 18 N.J 
Misc. 607—City of Newark v. New 
Jersey Inv. Co., 11 A.2d 730, 18 
N.J. Misc. 182. 

43. Pa—Commonwealth v. Philadel¬ 
phia Rapid Transit Co., 134 A. 455, 
287 Pa 190. 

61 C.J. p 539 note 73. 

44. Ala—Alabama Clay Products Co. 
v. City of Birmingham, 148 So. 328, 
226 Ala 631. 

Idaho.—Intermountain Agr. Credit 
Ass'n v. Payette County, 31 P.2d 
267, 64 Idaho 307. 

HI.—Illinois Water Service Co. v. 
Champaign County, 12 N.E.2d 661, 
867 Ill. 641. 

61 &J. P fc$9 note 76. 


Taxation by municipal corporations 
see Municipal Corporations {ft 2021- 
2026. 

45. Ark —Home Fire Ins. Co v. Ben¬ 
ton, 153 S.W. 830, 106 Ark 652. 

46. Ill —Illinois Water Service Co 
v. Champaign County, 12 N.E 2d 
661, 367 Ill. 641. 

61 C.J. p 539 note 78. 

47. Cal —Partch v. Adams, 130 P.2d 
244, 55 Cal.App.2d 1. 

Tex.—Rosch v. First Sav. & Loan 
Ass’n, Civ.App., 203 S.W.2d 1006. 

61 C.J. p 539 note 80. 

Situs for taxation as between states 
see supra SI 116, 196. 

48. Kan.—Griffith v. Watson, 19 Kan. 
28. 

49. Iowa.—Layman v. Iowa Tel. Co., 
99 N.W, 205, 123 Iowa 691. 

61 C.J. p 539 notes 82, 63. 

50. Idaho.— Corpus Juris dtsd iu In¬ 
termountain Agr. Credit Ass’n v. 
Payette County, 31 P.2d 267, 268, 
54 Idaho 307. 

61 C.J. p 539 note 84. 
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51. Idaho.— Corpus Juris cited iu In¬ 
termountain Agr. Credit Ass’n \ 
Payette County, 31 P.2d 267, 268. 
54 Idaho 307. 

61 C.J. p 539 note 86. 

52. Tenn.—South Nashville St. R 
Co. v. Morrow, 11 S.W. 848, 87 Tenn. 
406, 2 L.R A. 853. 

61 C.J. p 539 note 86. 

53. Md—State Tax Commission v. 
Commissioners of Baltimore Coun¬ 
ty, 114 A. 717, 138 Md. 668. 

61 C.J. p 639 note 80 [bj. 

64. Md —State Tax Commission v. 
Commissioners of Baltimore Coun¬ 
ty, 114 A. 717, 138 Md. 668. 

61 C.J. p 639 note 85 [a]. 

55. Ill.—Illinois Water Service Co. v. 
Champaign County, 12 N.E.2d 661, 
367 Ill. 641. 

61 C.J. p 540 note 87. 

Franchises of particular corporations 
see Infra || 336-348. 
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§ 335. Foreign Corporations 

Real estate of foreign corporations Is usually taxable 
in the taxing district In which It Is situated, and It has 
been held that a foreign corporation may have a com¬ 
mercial domicile for the purposes of taxation as to tan¬ 
gible and intangible properties and the legislature may fix 
a place within the state for the taxation of personal 
property. 

In accordance with general rules, discussed supra 
§ 312, real estate of foreign corporations is usually 
taxable in the taxing district or unit in which it is 
situated. 66 While it has been held or recognized 
that the fact that a foreign corporation maintains a 
business office at a certain place within a state docs 
not make it a resident 67 or an inhabitant 68 of such 
place in the sense of fixing its domicile or residence 
at such place for the purpose of the taxation there 
of its personal property within the state, it has 
also been held that a foreign corporation may have 
a commercial domicile for the purposes of taxation 
as to tangible and intangible properties. 59 The leg¬ 
islature may fix a place within the state for the 
taxation of personal property, 60 and, where a for¬ 
eign corporation does business within the state, the 
place for the taxation of such personal property 
is, under the construction giyen some statutes, the 
place where its principal or head office, or principal 
place of business, within the state, is located, 61 
and not elsewhere. 62 The personal property of a 
foreign corporation may, however, have a situs of 
its own in a taxing district or unit within the 
state, 63 and in applying certain statutes, it has been 
held or recognized that personal property of a for¬ 
eign corporation within the state is taxable in the 


8 335 

taxing district or unit where such property is situ¬ 
ated, 64 and not elsewhere. 66 

Consolidation. A corporation formed by the con¬ 
solidation of a domestic and a foreign corporation 
may be regarded as a domestic corporation for the 
purpose of the taxation of its property subject to- 
taxation as of its domicile 66 

Rollmg stock owned by a corporation not domi¬ 
ciled within the state and not used as a public 
service corporation or common carrier, and so used 
and operated by the owner that it has acquired an 
actual situs outside the state of domicile of the 
owner and is habitually used within the state is 
taxable as personal property within the state, and 
the proper share of such property so employed tax¬ 
able within the state is to be determined by taking 
the number of cars which on the average is found to 
be physically present within the state, 67 and the 
proper basis for determining the amount or number 
of such cars taxable in a given county is to be deter¬ 
mined by taking the number of cars which on the 
average is found to be physically present within the 
county. 68 In Louisiana, under the constitutional 
provision that rolling stock operated in the state, 
the owners of which have no domicile therein, shall 
be taxed for state purposes only, it has been held 
that rolling stock owned by a foreign corporation is 
not subject to local taxation 69 even in the place 
where it has a place of business within the state 
and has designated an agent on whom process may 
be served, where the constitutional and statutory 
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56. Neb—Hydraulic Tress Brick Co 
v Douglas County, 144 NW. 1058, 
95 Neb 87 

Situs of property for taxation as be¬ 
tween states see supra SS 186-196. 

67. Tenn —Southern Express Co. v. 
Patterson, 123 S.W. 353, 122 Tenn. 
279. 

61 C.J. p 550 note 79. 

08. Mass—Boston Inv. Co. v. Bos¬ 
ton. 33 NE 580, 158 Mass. 461. 

69. Ala.—Tennessee Coal, Iron & R. 
Co v. State, 193 So. 143, 239 Ala 
19. 

60. Va.—Union Tanning Co. v. Com¬ 
monwealth, 96 S.B. 780, 123 Va. 
610. 

61 C.J. p 550 note 81. 

61. Ark —McDaniel ▼. Texarkana 
Cooperage & Mfg. Co., 126 8.W. 727, 
94 Ark. 236. 

61 C.J. p 550 note 82. 

68. Ark—McDaniel y. Texarkana 
Cooperage A Mfg. Co., supra. 

61 C.J. p 550 note 83. 


63. Ky —Ayer, etc , Tie Co. v. Ke- 
own, 93 SW 588, 122 Ky. 680, 29 
Ky.L 110, 400. 

A foreign corporation owning notes 

could at its option establish a situs 
for taxation of notes in county in 
which the company did business, oth¬ 
er than county where principal office 
was located —John Hancock Mut 
Life Ins Co. v. Davis, Tex Civ.App., 
163 S.W.2d 433, error refused. 

64. Utah—Hamilton & Gleason Co 
v Emery County, 285 P. 1006, 75 
Utah 406. 

61 C J. p 651 note 85. 

65. Neb —Hydraulic Press Brick Co 
v. Douglas County, 144 NW. 1058, 
95 Neb. 87. 

Water craft 

Where water craft, which were 
owned by foreign corporation, hav¬ 
ing its principal office in Birmingham, 
and which were operated out of Bir¬ 
mingham port in the Bessemer divi¬ 
sion of Jefferson County but never 
within the physical limits of Bir- 
imingham, were taxable in Bessemer 

669. 


division and county tax assessor 
could not make an assessment for 
the city of Birmingham, where year¬ 
ly assessment had been paid and al¬ 
located to school district outside such 
city, since city had no taxing in¬ 
terest in water craft —Pure Oil Co. v 
State, 1 So 2d 648, 241 Ala. 139— 
Tennessee Coal, Iron & R. Co. v. 
State, 193 So 143, 239 Ala 19. 

66. Ill—Keokuk, etc, Bridge Co v. 
People, 43 NE 691, 161 Ill. 132. 

67. U.S.—Johnson Oil Refining Co. v 
State of Oklahoma ex rel. Mitchell, 
Okl , 64 S.Ct. 152, 290 U S 158, 78 
L.Ed. 238. 

Okl —In re Johnson Oil Refining Co.'s 
Property, 30 P 2d 692, 167 Okl 452. 
Place of taxation of rolling stock and 
similar property of railroads see 
infra | 341. 

68 . Okl.—In re Johnson Oil Refining 
Co.'a Property, supra. 

69. U.S.—Simms Oil Co. ▼. Wolfe. 
C.C.A.La., 6 F.2d 504. 

61 C.J. p 651 note 88. 
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provisions, pursuant to which such designation is I business and designation shall , create a domicile 
made, do not show an intent that such doing of • within the state. 7 ** 

2. Particular Types of Corporations 


§ 336. Banking Corporations 

a. In general 

b. National banks or banking associa¬ 

tions 

a. In General 

The real estate of a banking corporation Is usually 
taxable where situated; the tax situs of the personal 
property of a bank may be fixed by statute. 

In accordance with the general rule, discussed 
supra § 312, real estate of a banking corporation 
is usually taxable where situated. 71 The tax situs 
of personal property held by a bank may be fixed 
by statute. 72 

Securities and credits . It has been held that a 
savings bank is not an “inhabitant or resident” of 
the place where it is established within the meaning 
of a general statute fixing the place of taxation 
of personal property in the place of inhabitancy 
or residence, so as to render taxable, where the 
bank is established, corporate shares of other corpo¬ 
rations which are owned by the bank. 73 Under the 
construction given some statutes, where a banking 
corporation has branches in more than one taxing 
district, securities and credits growing out of busi¬ 
ness transacted at a particular branch are taxable 
where such branch is located. 74 * 


Shares of bank stock . In the absence of a valid 
statute otherwise providing, shares of stock in a 
bank are assessable to the owner at the place of 
his residence or domicile, 76 and not elsewhere; 76 
but such shares may, by statute, be made taxable 
where the bank is located, 77 and may be taxed to 
the bank as agent for the stockholders. 76 

Capital stock . Under a statute so providing the 
capital stock of a bank is taxable in every county 
wherein it has an office for the purpose of carrying 
on its business. 79 Under such a statute, in order 
for a bank to be subject to taxation in a county 
where its principal office is not located, it must 
transact in such county what, standing by itself and 
with no connection with the parent institution, 
would properly be defined as a “banking business.” 80 
It has been held that, in the absence of statute so 
providing, a banking corporation is not an inhabit¬ 
ant of any particular county for the purpose of taxa¬ 
tion of its capital stock. 81 

b. National Banks or Banking Associations 

Real property owned by a national bank la taxable 
where such property la altuated, and, except aa other¬ 
wise provided by federal statute, the atate legislature may 
determine the place of local taxation of shares of na¬ 
tional banka or banking aaaoclatlona which In the absence 


70. US —Simms Oil Co. v. Wolfe, 
supra. 

SI C.J. P 551 note 89 

71. Ind —Folk v. Heckler. 1 N.E 2d 
124, 210 Ind. 68. 

SI C.J. p 540 note 91. 

Whether bank la advent or insol¬ 
vent does not affect the application 
of the rule.—Folk v. Heckler, supra. 

Vault doora and oounterlinea were 
taxable in city, county and special as¬ 
sessment district in which they were 
located—Security-First Nat. Bank v. 
Los Angeles County, 217 P 2d 946, 85 
Cal. 2d 319, certiorari denied 71 SCt. 
207, 840 U.S. 891, 95 L Ed. 646, hear¬ 
ing denied 71 S.Ct. 291, 340 U.S. 916. 
95 L Ed. 662 

72. Pa.—Mellon Nat. Bank v. Board 
of Assessment, Com.PL, 100 Pittsb. 
Leg.J. 293. 

Place of taxation of: 

Bank deposit as property of de¬ 
positor see supra | 320. 

Capital of individual banker see 
shpra fi 819. 

Situs of bank deposits for taxation 
as between states see supra | lie. 


Taxation* 

By municipal corporations see Mu¬ 
nicipal Corporations fi 2022 
Of bank deposits in general see su¬ 
pra fi 148 

Of banking corporations in gen¬ 
eral see supra fi 143. 

73. N H.—Nashua Sav. Bank v. 
Nashua, 46 N H. 389. 

61 C J p 540 note 93. 

Corporation as “inhabitant” in gen¬ 
eral see supra | 329. 

74. Iowa.—Farmers’ L. & T. Co. v. 
Fonda, 87 N.W. 724, 114 Iowa 728 

75. WVa.—-Watson v. Fairmont, 18 
S.E 467, 38 W.Va. 183. 

61 C.J. p 540 note 96. 

Taxability in general see supra fi 
146. 

Taxation of bank stock by municipal 
corporations see Municipal Corpo¬ 
rations fi 2022. 

76. Ind.—Madison v. Whitney, 21 
Ind. 261. 

77. 1 Ill.—People ex rel. Palmer v. 
Nat. Life Ins. Co., 10 N.E.2d 898, 
367 IU. 35. 

62 C.J. p 540 note 98. 
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Tax situs of bank stock held by in¬ 
surance company see infra fi 337. 

78. Mich.—School Dist of City of 
Lansing v. City of Lansing, 281 N 
W. 883, 286 Mich. 244. 

79. Ariz.—State Tax Commission v 
Yavapai County Sav. Bank, 81 P 
2d 86, 52 Ariz 374 

Taxation of capital stock of bank by 
municipal corporations see Munici¬ 
pal Corporations fi 2022. 

80. Ariz —State Tax Commission v. 
Yavapai County Sav. Bank, supra. 

A bank which receives and pays ont 

no deposits in a given county but 
which maintained ofllce in county 
merely for purpose of making collec¬ 
tions on loans, contracts of sale and 
leases, superintending Its property, 
obtained through loans, and advertis¬ 
ing it for sale, and not for purpose 
of receiving and paying out deposits, 
was not engaged in “banking busi¬ 
ness” in such other county within 
taxing statute—State Tax Commis¬ 
sion v. Yavapai County Sav. Bank, 
supra. 

81. Ga.—Chetokee Ins. A Banking 
Co. v. Justices of Whitfield County, 
28 Ga. 12L 
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of such Initiation bavt Vislr slips at the reaidence of tho 
owner. 

Real property owned by a national bank, as in 
the case of real property generally, as discussed 
supra §§ 312, 331, is taxable where such property is 
situated. 82 

Except as otherwise provided by federal statute, 
the state legislature is free to determine the place 
of local taxation of shares of national banks or 
banking associations, 83 and may provide for the 
assessment of the shares of resident owners either 
at the place where the bank is located, regardless of 
the owner's residence, 84 or at the place where the 
owner resides. 86 In the absence of any provision 
to the contrary, however, such shares have their 
situs at the residence of the owner, 86 and are not 
subject to taxation where the bank is located if the 
owner resides in a different taxing district 87 Under 
the federal statute relating to state taxation, 12 U.S. 
C.A. § 548, the shares of a national banking associa¬ 
tion owned by nonresidents of the state shall be 
taxed by the taxing district where the association 
19 located and not elsewhere. 88 

§ 337. Insurance Companies 

In the absence of a statute specifically applicable to 
insurance companies, fixing the tax situs of personal 
property held by domestic insurance companies, under a 
general statute providing for the taxation of personal 
property at the place where the owner is an inhabitant, 
It has been held that personal property of an Insurance 
company is taxable where the company has its principal 
place of business. 

By some statutes specifically applicable to insur¬ 
ance companies, the validity of which has been 


upheld, 83 the tax situs of personal property held 
by domestic insurance companies is fixed, 90 as at 
their residence, 91 or home office, 92 or, as to certain 
domestic companies, where the business is carried 
on. 93 Subject to statutory exceptions, 94 when the 
tax situs is so fixed such property is not taxable 
elsewhere. 95 Under a general statute providing 
for the taxation of personal property at the place 
where the owner is an inhabitant, it has been held 
that personal property of an insurance company, 98 
including intangible personal property, 97 is taxable 
where the company has its principal place of busi¬ 
ness, although it has also been held that a domestic 
insurance company is not an “inhabitant" of the 
place designated in its charter as the place where its 
office is to be so as to render intangible personal 
property owned by such company taxable in such 
place 98 There is authority for the view that, in 
the absence of a statute otherwise providing, in¬ 
tangible personal property of a domestic insurance 
company may acquire a business situs separate and 
apart from the domicile or home office of the com¬ 
pany, 99 as, for example, securities deposited with 
a state officer at the state capital, for the protec¬ 
tion of persons holding obligations of the company, 
as required by the laws of the state, 1 and it has also 
been held that such securities have a situs where 
they are so held by the state officer on the theory 
that such officer holds them as a trustee 2 So, also, 
subject to constitutional limitations, it is competent 
for the legislature to fix the place of taxation of 
personal property of a domestic insurance company 
elsewhere than at the domicile or principal office of 
the company, 3 including intangible personal prop- 


82. N J —Orange Nat. Bank v Wil- I 
liams. 32 A. 745, 58 N J.Law 45. 

83. Ariz —State Nat. Bank v. Loner. 
57 P 639, 6 Ariz 311. 

61 C.J. p 540 note 11. 

Liability of shares of stockholders 
to taxation see supra 9 163 
Situs for taxation as between states 
see supra S 153. 

84. Ky.—London v. Hope, 80 S.W. 
817, 26 Ky L. 112. 

61 C.J. p 641 note 12. 

88. N.C.—Buie v. Fayetteville, 79 N, 
C. 267. 

88. Pa—Strong: v. O’Donnell, 10 
Phil a. 675, 31 Leg.Int. 269. 

87. Ariz—State Nat. Bank ▼. Long, 
67 P. 639, 6 Ariz. 311. 

61 C.J. p 641 note 15. 

88. N.J.—Crossley v. East Orange, 
41 A. 712, 62 N.J.Law 583. 

61 C.J. p 540 notes 9, 10. 

Vormsr statute construed and ap¬ 
plied see 61 C.J. p 540 notes 3-8. 

88. Tex.—American Indemnity Co. v. 


City of Austin. 246 S W. 1019, 112 
Tex 239 

61 C J p 541 note 17 

Taxation of property of insurance 
companies in general see supra Sfi 
162-167. 

00. Ill.—People ex rel Palmer v. Na¬ 
tional Life Ins. Co., 10 N.E 2d 398, 
367 Ill. 35. 

91. Ill.—People ex rel. Palmer v. Na¬ 
tional Life Ins Co., supra. 

92. Tex —American Indemnity Co. v. 
City of Austin, 246 S.W. 1019, 112 
Tex. 239—Great Southern Life Ins 
Co v City of Austin, 243 S.W. 778, 
112 Tex. 1. 

93. Ill —People v. Mystic Workers of 
the World, 110 N.E. 907, 270 Ill. 
496 

61 C J. p 541 note 19. 

94. Ill.—People ex rel. Palmer v. Na¬ 
tional Life Ins. Co., 10 NE.2d 398, 
367 Ill. 35. 

95. Ill.—People ex rel. Palmer v. Na¬ 
tional Life Ins. Co., supra. 

61 C.J. P 541 note 20. 
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96. Me.—Portland v Union Mut Life 
Ins Co, 9 A 613. 79 Me 231 

Corporation as inhabitant of partic¬ 
ular place in greneral see supra 9 
329. 

97. Me —Portland v. Union Mut Life 
Ins. Co., supra. 

98. Conn —Hartford Fire Ins Co v. 
Hartford, 3 Conn 15. 

99. Tex.—Texas Fidelity & Bonding 
Co. v City of Austin, 246 S W. 1026. 
112 Tex 229—Guaranty Life Ins 
Co. of Houston v. City of Austin, 
190 SW. 189, 108 Tex. 209 

1. Tex.—Texas Fidelity & Bonding 
Co. v. City of Austin, 246 S.W. 1026, 
112 Tex. 229. 

61 C.J. p 541 note 26. 

2. Tex.—Texas Fidelity & Bonding 
Co. v. City of Austin, supra 

3. Kan.—Freedom Tp. of Republic 
County v. Douglas, 160 P. 1147, 99 
Kan. 176. 

| 61 C.J. p 541 note 28. 
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Capital stock and surplus . Under the construc¬ 
tion given some statutes, the corporate stock and 
surplus of a domestic insurance company is taxable 
where it has its domicile or principal place of busi¬ 
ness, 5 or in the taxing district where its office is 
situated. 6 

§ 338. Manufacturing Corporations 

Real property of a manufacturing corporation la 
usually taxable where It Is located, and various statutes 
have fixed the place of taxation of the property of such 
corporations. 

Real property of a manufacturing corporation is 
usually taxable where it is located, 7 unless a valid 
statutory provision renders the property taxable 
elsewhere. 8 Various statutes, applicable to manu¬ 
facturing corporations, have fixed the place of taxa¬ 
tion of the property of such corporations, 9 when 
construed in connection with statutes as to the place 
of taxation of corporate property generally, 10 and 
general statutes relating to property of a manu¬ 
facturer, or used m manufacturing, have been ap¬ 
plied in determining the place of taxation of prop¬ 
erty of a manufacturing corporation. 11 Under some 
statutes, the liability to local taxation of personal 
property of a manufacturing corporation, with cer¬ 
tain exceptions, 12 has been denied where the cor¬ 
porate shares are taxable in the hands of the 
stockholders. 13 

§ 339. Railroad Companies 

In the absence of a statute providing otherwise, the 


personal property of a railroad company le usually tax¬ 
able whore the company has Its principal office or place 
of business, but the legislature may give movable or 
unlocated personal property of a railroad a situs else¬ 
where than at the domicile or principal office. 

In the absence of a statute providing otherwise, 
the personal property of a railroad company is 
usually taxable where the company has its prin¬ 
cipal office or place of business, 14 and not else¬ 
where; 15 and, where a statute provides for the 
assessment of personal property at the place where 
the principal office is located, such property is not 
subject to local assessment and taxation else¬ 
where. 16 The legislature may, however, give mov¬ 
able or unlocated personal property of a railroad 
company a situs elsewhere than at the domicile or 
principal office of the company, 17 and both real 
property, as discussed infra § 340, and personal 
property 18 of such a company may be subject to 
local taxation, if the legislature so directs, by the 
several counties or other taxing districts or units 
in which such property is actually located. 

The power of the legislature to treat the railroad 
with all its property as an entirety and give it a 
general situs subject to taxation by state authorities 
for state purposes, 19 regardless of the actual situa¬ 
tion of its physical properties, 20 has been upheld, 
on the theory that the whole may be treated as per¬ 
sonal property because the thing which gives the 
great value and special character to the whole is the 
franchise element which is classed as personal prop¬ 
erty. 21 Under a statutory plan for the taxation 
of railroad property, frequently adopted, the validity 
of which has been recognized or upheld, 22 in re- 


4 . Kan —Freedom Tp of Republic 
County v. Douglas, supra. 

Bank stock 

(1) Bank stock owned by domestic 
life Insurance company is taxable 
in taxing unit wherein bank Is lo¬ 
cated, and facts that bank and in¬ 
surance company reside in same tax¬ 
ing district or that insurance com¬ 
pany is insolvent did not alter effect 
of statute—People ex rel. Palmer v 
National Life Ins. Co., 10 N E.2d 398, 
367 Ill. 85. 

{2) Tax situs of bank stock gen¬ 
erally see supra 9 336. 

5. Ark.—Home Fire Ins. Co. v. Ben¬ 
ton, 153 S.W. 830, 106 Ark. 552. 

0. Where ao ofloe is maintained 

within a particular taxing district, 
the capital stock and surplus are not 
taxable in such district.—City of 
Newark v. Universal Ins. Co., 14 A. 
2d 549, 18 N.J.Misc. 507. 

7. Conn.—Williams Bros. Mfg. Co. 

v. Naubuc Fire Diet, 104 A. 245, 

02 Conn. 672. 

61 C.J. p 541 note 32. 


8. Ga.—Walton County v Morgan 
County. 48 SE 243, 120 Ga. 548. 

61 C.J. p 541 note 33. 

9. Conn.—Williams Bros. Mfg. Co. 
v, Naubuc Fire Dist., 104 A. 245, 
92 Conn 672 

61 C.J. p 542 note 34. 

10. Ga.—Walton County v. Morgan 
County, 48 S E. 243, 120 Ga. 548. 

61 C.J. p 542 note 35. 

11. Minn—State v. Iverson, 122 N 
W. 165, 108 Minn. 816. 

61 C.J. p 542 note 36. 

12. Mass.—Dunnell Mfg. Co. v. In¬ 
habitants of Pawtucket, 7 Gray 277 
—Boston & Sandwich Glass Co. v. 
City of Boston, 4 Mete. 181. 

13. Mass.—Dunnell Mfg. Co v. In¬ 
habitants of Pawtucket, 7 Gray 277. 

61 C.J. p 542 note 38. 

14. N.J.—Jersey City v. Haight, 30 
N.J.Law 447. 

N.Y.—People v. Clapp, 46 N.E. 842, 
152 N.W. 490, 89 L R.A 237. 

Exemption of railroad property see 
supra | 296. 


Property of street railroad companies 
see infra 9 343. 

Situs of property of railroad compa¬ 
ny as between states see supra 99 
171-182. 

15. Minn —State v. Iverson, 106 N. 

W. 309, 97 Minn 286. 

NY—People v. Clapp, 46 NE. 842, 
152 N.Y. 490, 39 LRA 237. 

18. N Y —reople v. Clapp, supra. 

17. U S —Columbus Southern R. Co 
v. Wright, Ga, 14 S.Ct. 396, 151 U S. 
470, 38 LEd. 238. 

18. Fla.—Lee v. Atlantic Coast Line 
R. Co, 200 So 71, 145 Fla. 618. 

61 C J. p 542 note 45. 

19. Wis.—Chicago, etc., R. Co v. 

State, 108 N.W. 657, 128 Wis. 553. 

61 C J p 542 note 46. 

20. Wis —Chicago, etc., R. Co. v. 

State, supra. 

21. Wis.—Chicago, etc., R, Co. v. 

State, supra. 

22. Neb.—State v. Back, 100 N.W. 

952, 72 Neb. 402, 69 L.R.A. 447. 

61 C.J. p 548 note 50. 
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spect of personal property which does not have a 
fixed situs, 2 * a valuation of the property, and a pro 
rata distribution among the taxing districts through 
which the line runs, is made by state officers, as 
discussed infra §§ 379, 426, for taxation by such 
districts or units of the various types of railroad 
property discussed infra §§ 340-342. Under the 
construction given certain statutes of this type, the 
distribution or apportionment includes “unlocated” 
personal property. 24 In respect of movable prop¬ 
erty which has no actual situs, provision may be 
made by such statutes for the inclusion, for ap¬ 
portionment, of taxing districts or units other than 
counties, 25 as, for example, special taxing dis¬ 
tricts, 26 but only such districts or units as are speci¬ 
fied in the governing statute may be given the 
benefit thereof. 27 

§ 340. -Real Property, Right of Way, 

and Tracks 

A railroad’s roadway or right of way, tracks, and 
the like, are usually taxable in the taxing district where 
located, but some constitutional and statutory provisions 
reserve to the state the right to tax property used for 
railroad purposes and prevent the taxation of railroad 
realty by a taxing district in which part of the line is 
located. 

While under a statutory provision that the prop¬ 
erty of certain railroad companies shall be taxed 
through the shares of its stockholders, the taxability 
of real property of such company, as such, where 
it is located, has been denied, 28 and in the absence 
of statutory authorization a taxing district may not 
impose a tax on railroad property for local pur¬ 
poses, 29 such real property may be subject to taxa¬ 
tion for local purposes, if the legislature so au¬ 
thorizes, by the several counties or other taxing dis¬ 


tricts or units in which such property is actually 
located. 20 The roadway or right of way, tracks, 
and the like are usually taxable in the county or 
other taxing district where located, 21 and specific 
provision to this effect has sometimes been made. 32 
Under some constitutional and statutory provisions 
varying in terms, there has been reserved to the 
state the right to tax property used for railroad pur¬ 
poses, 32 and such provisions prevent the taxation 
of real property of a railroad company by a taxing 
district or unit in which a part of the line is lo¬ 
cated, 34 except where provision is made for the tax¬ 
ation where located of certain of the real property, 
such as property not used for railroad purposes or 
in the operation of the railroad. 36 

Some statutes make provision for the assessment 
and valuation as a whole, and for the apportionment 
of such valuation among the taxing districts or units 
through which the line runs, by state officers, of 
the roadway, roadbed, track, and the like, for taxa¬ 
tion by such districts or units, the validity of which 
have been upheld, 36 even in respect of the inclu¬ 
sion for distribution, on a mileage basis of the 
valuation of terminal facilities, stations, and the 
like which have a local situs, 37 on the theory, in 
some cases, that the legislature may classify the 
property as personalty and, therefore, may fix the 
situs for purposes of taxation 38 The valuation so 
apportioned or assigned furnishes the basis for 
the local tax 39 imposed by the local authorities. 40 
Real property, the valuation of which is to be so 
made as a whole and apportioned under such statu¬ 
tory provisions, may not be treated by the taxing 
officers where it is situated as a distinct item for 
purposes of local taxation. 41 Conversely, prop¬ 
erty which is not within the purview of such statu- 


23. Fla.—Atlantic Coast Line R. Co. 

v. Amos, 115 So. 815, 94 Fla. 688. 
Ga —Columbus Southern R. Co. v. 
Wright, 15 S.E. 293. 89 Oa. 674, af¬ 
firmed 14 S.Ct 896, 151 U.S. 470, 
38 L.Ed. 288. 

94. Ga—Greene County v. Wright, 
54 SE 951, 126 Ga. 604, rehearing 
denied 56 S.E. 288, 127 Ga. 150— 
Columbus Southern R. Co. v. 
Wright, 15 S E. 293, 89 Ga. 674, af¬ 
firmed 14 SCt 396, 151 U.S. 470, 
38 L.Ed. 238. 

26. Fla.—Atlantic Coast Line R. Co. 
v. Amos, 115 So. 815, 94 Fla. 588. 

26. Fla—Atlantic Coast Line R. Co. 
v Amos, supra. 

27. Tex.—State v. Houston & T. C. 
Ry. CO.. Clv.App., 209 S.W. 820. 

61 C.J. p 548 note <0. 

28. Iowa—Iowa Homestead Co. v. 
Webster County, 21 Iowa 22L 

61 C.J. p 648 note 62. 
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29. Va.—Virginia & Tennessee R. R 
Co v. Washington County, 80 Gratt 
471, 71 Va 471. 

61 C J. p 543 note 63. 

30. U.S —Union Pac. R. Co. v. Penis- 
ton, Neb, 18 Wall. 5, 21 L.Ed. 787 

61 C.J. p 543 note 64. 

31. Ga.—Sparks v. Macon, 25 S.E. 
459, 98 Ga. 301. 

61 C.J. p 543 note 65. 

32. La.—Morgan’s L. & T., etc., R., 
etc, Co. v. Board of Reviewers, 3 
So. 507, 41 La.Ann. 1156. 

33. Wis.—Chicago, etc., R. Co. v. 
State, 108 NW. 657, 128 Wis. 653. 

61 C.J. p 644 note 67. 

34. Cal.—San Diego, etc., Ry. Co. v. 
State Board of Equalisation, 132 
P. 1044, 165 Cal 660. 

61 C.J. P 544 note 68. 
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35. N H.—Boston & M. R. R v. City 
of Franklin, 84 A. 44, 76 N.H. 459. 

61 C.J. p 544 note 69. 

36. U.S—In re State Railroad Tax 
Cases, Ill., 92 U.S. 675, 23 L.Ed. 
663. 

61 C.J. p 544 note 71. 

37. Neb.—State v. Back, 100 N.W. 
952, 72 Neb. 402, 69 L.R.A. 447. 

61 C.J. p 544 note 72. 

38. Neb.—State v. Back, supra. 

39. Ky.—Campbell County Board of 
Equalization v. Louisville, etc., R. 
Co., 109 S.W. 303, 139 Ky. 386, 33 
Ky.L. 78, 139 Am.S.R. 482. 

40. N.C.—Atlantic, stc., R. Co. v. 
City of New Bern, 60 S.E. 925. 147 
N.C. 166. 

41. Ark.—Arkansas Tax Commission 
v. Crittenden County, 38 S.W.2d 
318, 183 Ark. 738. 

| 61 C.J. p 545 note 78. 
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tory provisions may usually be• treated by local 
taxing officers as property distinct from the prop¬ 
erty subject to such valuatibn and apportionment,** 
and effect is to be given to constitutional and statu¬ 
tory provisions' which authorize local officers to 
tax certain 'railroad property within their taxing dis¬ 
tricts. 4 * 

§ 341. —— Rolling Stock and Similar Prop¬ 
erty 

In the absence of a constitutional or statutory pro¬ 
vision fixing tho situs elsewhere, rolling stock and similar 
property generally are taxable at the domicile or resi¬ 
dence of the corporation, that Is, Its head office or prin¬ 
cipal place of business, although some statutes effect a 
distribution or apportionment of such property among 
the taxing units through which the line passes. 

While there are expressions to the effect that for 
the purpose of taxation the situs of rolling stock 
of a railroad company is wherever such rolling 
stock is habitually used, 44 and that, if there are 
constant changes, the amount may be fixed by the 
average amount so used, as discussed infra § 426, 
the view usually taken is that, in respect of taxation 
between different places within a state, in the ab¬ 
sence of a constitutional of statutory provision fix¬ 
ing the situs elsewhere, rolling stock and similar 
property are taxable at the domicile or residence of 
the corporation, that is, its head office or principal 
place of business, 45 and not elsewhere. 46 Such 
property does not, however, have an actual situs 
in any particular taxing district or unit, 47 and, sub¬ 
ject to constitutional limitations, the power of the 
legislature to determine the place within the state 
for the taxation of property of this kind which is 
within the jurisdiction of the state, 48 as, for ex¬ 
ample, at a place other than the domicile, residence, 


or principal office Of the" -company, 46 has i been 
recognized. Certain*statutory provisions, the validi¬ 
ty of which has been recognized or upheld, 50 effect 
a' distribution or apportionment of rolling stock, 51 
and property of a like nature, 52 among the taxing 
districts or units through which the line passes, 
for the purpose of local taxation, usually on the 
basis pf a proportionate mileage, 58 although under 
some statutes providing for distribution the basis 
is the average number of cars operated in each 
district, 64 or the relative value between the “lo¬ 
cated” property of the company within a particular 
district and the total value of its “located” prop¬ 
erty within the state. 55 While, in the absence of 
any constitutional limitation, the legislature may 
determine the particular taxing districts which will 
be entitled to an apportionable share of the rolling 
stock, 66 only such taxing districts as are designated 
by the statute as entitled to the benefit of the ap¬ 
portionment may impose a tax m respect of rolling 
stock. 67 

§ 342. - Intangible Personal Property; 

Capital and Franchises 

In the abeence of a statute otherwise providing, the 
intangible property of a domestic railroad company, such 
at credits and securities, has been held to be taxable 
at Its domicile or main office, and the situs of capital or 
capital stock has been fixed by statute at such place; 
In the absence of legislative authorization, its franchises 
are not taxable In a taxing district through which the 
line runs. 

In the absence of a statute otherwise providing, 
the intangible property, such as credits and securi¬ 
ties, of a domestic railroad company has been held 
to be taxable at its domicile or main office, 68 and 
not elsewhere, 69 and such property is not subject 


49. Ala.—South A N. A. R. Co. v. 

State, 69 So. 642, 193 Ala. 149. 

61 C.J. P 646 note 79. 

43. S.D.—St Paul, M. A M. Ry. Co. 
v. Howard, 119 N.W. 1032, 23 S.D 
84. 

61 C.J. P 646 note 80. 

44. Ariz.—Territory v. Yavapai 
County Delinquent Tax List, 21 P. 
768, 3 Ariz. 117—Atlantic, etc., R. 
Co. v. Lesueur, 1$ P. 167, 2 Ariz. 
428, 1 L.R.A. 244, appeal dismissed 
11 S.Ct 1016, 140 U.S. 669, 86 L.Ed. 
693. 

Place of taxation of rolling stock of 
foreign corporation not operating 
railroad see supra f 836. ' 

46. Va.—Elizabeth City County ▼. 
Newport News, 66 S.E. 801, 106 Va. 
764, 10 Ann.Cas. 354. 

61 C.J. p 645 note 86. 

Situs for taxation between stages see 
supra | 173. 

40* Tex.—Gulf, C. A S. F. Ry. Co. r. 


City of Dallas, Com.App., 16 S.W. 
2d 292. 

61 C.J. p 545 note 86. 

47. U.S—Columbus Southern R. Co. 
v. Wright, Ga, 14 S Ct. 396, 151 U. 
S. 470# 38 L.Ed. 288. 

61 C.J. p 645 note 87. 

48. U S.—Columbus Southern R. Co. 
v. Wright, supra. 

61 C.J. p 546 note 88. 

49. U.S—Columbus Southern R. Co. 
v. Wright, supra. 

61 C.J. p 545 note 89. 

50. U S.—Columbus Southern R. Co. 
v. Wright, supra. 

61 C.J. p 545 note 90. 

51. Fla.—Lee v. Atlantic Coast Line 
R. Co., 200 So 71, 145 Fla. 618. 

61 C.J. p 545 note 91. 

SO. Ga.—Greene County v. Wright, 
64 S.E. 951i' 126 Ga. 504, rehearing 
denied 66 S.E. 288, 127 Ga. 160— 
Columbus Southern R. Co. v. 
Wright, 15 S.E. 298, 89 Ga. 574, af» 

m 


Armed 14 S.Ct 396, 161 U.S. 470. 
38 L.Ed. 238. 

53. Fla.—Lee v. Atlantic Coast Line 
R. Co, 200 So. 71, 145 Fla. 618. 

61 C.J. p 545 note 92. 

54. Utah —Salt Lake County v. State 
Board of Equalization, 55 P. 378, 
18 Utah 172. 

55. Ga.—Columbus Southern R. Co. 
v. Wright, 15 S.E. 293, 89 Ga. 674, 
affirmed 4 S.Ct 396, 151 U*S. 470, 38 
L.Ed. 238. 

53. Fla.—Atlantic Coast Line R. Co. 
v. Amos, 115 So. 815, 94 Fla. 688. 

57. Fla.—Atlantic Coast Line R. Co. 
v. Amos, supra. 

Tex.—State v. Houston A T. O, Ry. 
Cp., Civ.App., 209 aW. 820. 

61 C.J. p 646 note 96. 

58. Ga.—Fulton < County v. Wright, 
91 S.E. 487, 146 Ga, 447. 

61 C.J. p 546 note 98. 

59. Ga.—Fulton - County ▼. Wright 
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to distribution for purposes 6f taxatidiVamohg the 
various counties through which, the line runs, under 
a statute requiring Such distribution of unlocated 
personal property. 60 Intangible property of a rail¬ 
road company has, however, no actual situs in any 
particular taxing district or unit, 61 and, in the abr 
sence of constitutional restriction, the legislature 
may fix the situs 62 at a place other than the domicile 
of the company. 63 So, as to such property, some 
statutes requiring apportionment or distribution, as 
discussed supra § 339, have changed the general 
rule that intangible personal property has its situs 
for taxation at the domicile of the owner, 64 so that 
such property, owned by a domestic railroad compa¬ 
ny, does not have a local situs where the company 
has its principal office, 66 but is subject to taxation, 
or apportionment, in the various taxing districts 
through which the line runs. 66 Only such taxing 
districts as are specified in the statute are entitled 
to a distributive share of intangible assets on which 
a district may impose a tax 67 

Capital and franchises. Some statutes have fixed 
the situs of capital or capital stock of a railroad 
company, used in the sense of property belonging to 
the corporation, at its domicile or principal office or 
place of business, "for purposes of taxation, 68 and 
statutes which provide for a state tax on capital 
or capital stock usually prevent the imposition of a 
local tax on property representing capital 69 Sub¬ 
ject to constitutional limitations, the authority of 
the legislature to determine the place of taxation 
within the state is usually recognized, 70 and some 
statutes effect a distribution or apportionment of 
the capital among the various taxing districts or 


units through which the line runs. 71 . In the ab¬ 
sence of legislative authorization, the franchises 
of a railroad company are not subject to local taxa¬ 
tion in a taxing district or unit through which the 
line runs. 72 

§ 343. Street Railroads 

While It has been held that property of a street 
railroad necessary to the exercise of Its franchise is not 
subject to locsl taxation, aome atatutee render real and 
personal property of a street railroad taxable where euch 
property le situated or used, and, in the abeenee of a 
statute otherwise providing, rolling stock le usually tax¬ 
able where the company haa its principal office. 

While it has been held that property of a street 
railroad company necessary to the exercise of its 
franchise is not subject to local taxation, 78 some 
statutes render real 74 and personal 75 property used 
solely for the operation of a street railroad taxable 
where such property is situated or used, and under 
other statutes, the roads, track, and like property 
of a street railroad are treated as personal prop¬ 
erty and are taxable in the taxing district or unit 
in which such property is located, used, or laid. 76 
A statute providing for the taxation of the personal 
property of a street railroad company in the place 
where its principal business office is situated pre¬ 
vents the taxation of such property elsewhere. 77 

Rolling stock and like property. While, in the 
absence of a statute otherwise providing, rolling 
stock is usually taxable where a street railway com¬ 
pany has its chief or principal office, 78 and a statute 
providing for the taxation of personal property 
in the place where the company's principal busi¬ 
ness office is situated has been applied to the taxa- 


supra—Greene County v. Wright, 
64 S.E 951, 126 Ga. 604, rehearing 
denied 56 BE. 28S. 127 Ga 150. 
00. Ga.—Fulton County v. Wright, 91 
SE 487, 146 Ga. 447. 

61 C.J. p 546 note 1. 

61, Tex.—State v. Texas & P. Ry. 

Co., ComApp, 62 S.W.2d 81. 

61 C.J. p 646 note 2. 

68 . Tex.—State v. Houston & T. C. 
Ry Co.. Civ.App., 209 S.W. 820. 

61 C.J. p 546 note 3. 

legislature eaa provide for parti¬ 
tion of Intangible assets of railroad 
for taxation purposes, and fix situs of 
respective portions in respective 
counties sharing in partition.—State 
y. Texas & P. Ry, Co., Tex.Com.App., 

62 S.W.2d 81. 

63 . Tenn.—Franklin County v. Nash¬ 
ville, etc., R. Co., 12 Lea 621. 

Tex.—State v. Houston & T. C. Ry. 
Co., Civ.App., 206 S.W. 820. 

64. 111.—Illinois Cent. R. Co. v. Carr, 
124 N.B. 188, 802 XU. 172. 


65. Ill —Illinois Cent. R. Co. v. Carr, 
supra. 

61 C.J. p 546 note 7. 

66 . Tenn —Franklin County v. Nash¬ 
ville, etc., R Co., 12 Lea 521. 

67. Tex.—Bell County v Hines, Civ. 
App, 219 SW 566—State v. Hous¬ 
ton & T. C. Ry. Co., Civ App., 209 
SW. 820. 

68 . N.Y —People v. Barker, 48 N.Y. 
70. 

69< NH—Fitchburg R. Co. ▼. Pres¬ 
cott, 47 N.H. 62. 

61 C.J. p 546 note 11. 

70. U S.—In re State Railroad Tax 
Cases, Ill., 92 U.S. 675, 23 L Ed. 
663 

III.—Illinois Cent R. Co. v. Carr, 134 
N.S. 138, 302 Ill. 172. 

71. U.S.—In re State Railroad Tax 
Cases, Ill., 92 U.S. 575, 23 L.Ed. 663 

Ill.—Illinois Cent It Co. v. Carr, 134 
N.B. 138, 802 XU. 172. 
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7SL N J.—Camden, etc., R. Co. v. At¬ 
lantic City, 33 A 198. 58 N J Law 
316, affirmed 41 A. 1116, 60 N.J. 
Law 242. 

NY—People v. Clapp, 46 NE 842, 
152 N.Y. 490, 39 LR.A. 237. 

73. Pa.—Northampton County v. 

Easton Pass R Co, 23 A. 895, 148 
Pa. 282. 

61 C.J. p 546 note 18. 

74. N.J —Camden, etc., R. Co. v. At¬ 
lantic City, S3 A. 198, 68 N.J Law 
316, affirmed 41 A. 1116, 60 N.J. 
Law 242 

61 C J p 546 note 15. 

75. N J.—Camden, etc., R. Co. v. At¬ 
lantic City, supra. 

76. Mich.—Detroit v. Wayne Qir. 
Judge, 86 N.W. 1032, 127 Mich. 604. 

77. Mich.—Detroit eta, R. Co. v. De¬ 
troit 104 N.W. 327, 141 Mich* 6. 

61 C.J. p 646 note 19. 

76. Va.—Elisabeth City County v. 
Newport News, 66 6JS. 801, 106 Va. 
764. 
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tkm of rolling stock, 79 in the absence of constitu* 
tional restrictions, the legislature may fix the situs 
of rolling Stock* 9 at a place or places elsewhere than 
at the principal office .of the company, 81 and, pur¬ 
suant to its power in this respect, may provide for 
a distribution or apportionment among the taxing 
districts or units through which the line runs. 82 
Where a statute provides for the taxation of the 
stockholders in respect of their shares, it has been 
held that rolling stock and similar property are not 
subject to local taxation in a taxing district in 
which the road is operated, 88 and it has been held 
that personal property used by a street railroad 
company for the conveyance of passengers and 
necessary to the exercise of the corporate functions, 
which is subject to a state tax as part of the capital 
stock, is not subject to local taxation. 84 

Franchises. A general provision for the taxation 
of corporate personal property in the district in 
which the corporation' has its principal office or 
place of business has be^n applied to the taxation 
of a street railroad company's franchise to use 
public ways. 86 While, in the absence of statutory 
authorization, such a franchise is not subject to 
local taxation in the place where it is located or 
enjoyed, 86 statutory provisions sometimes render 
such franchise subject to local taxation in such 
place. 87 

Evidences of indebtedness issued by street rail¬ 
road company may, under statute, be subject to the 
imposition of a tax by state, and not by local, au¬ 
thorities. 88 

§ 344. Other Transportation Companies 

Local taxation of property of transportation or canal 
companies may be limited or prohibited by law; but if has 
been held that, in the absence of a statute otherwise pro¬ 
viding, floating property, such as boats or rolling stock 
of transportation companies, has a tax situs where the 


company la domiciled or hae Its principal office, and come 
statutes permit the distribution or apportionment of 
tangible arid Intangible property of express Companies 
among the taxing districts In which they operate. 

By constitutional provision in some jurisdictions, 
real property of certain transportation companies, 
used exclusively in the operation of the corporate 
business, is reserved for taxation for state purposes 
and is not subject to local taxation. 88 It has been 
held that the property of transportation companies, 
other than railroad and street railroad companies, 80 
and of canal companies, 81 which is an essential and 
substantial part of its corporate property and in¬ 
cident to the proper exercise of its franchises, is 
not subject to local taxation, but the rule is other¬ 
wise as to property used only for the corporation's 
convenience in carrying on its business, and such 
property may be subject to local taxation. 82 

Express companies. Some statutes, the validity 
of which has been upheld, 93 permit the distribution 
or apportionment of tangible and intangible property 
of express companies among the taxing districts 
in which they operate, on a mileage basis, 84 but, m 
the absence of any statutory provision in this 
respect, it seems that intangible property is not tax¬ 
able in the various districts through which the 
company operates. 85 It has been held that personal 
property of a joint stock association, organized in 
another state, to carry on an express business, al¬ 
though indispensable to carrying on the business of 
such association, is subject to local taxation. 86 

Floating property or rolling stock. In the absence 
of a statute otherwise providing, floating property, 
such as boats 97 or rolling stock 98 owned by a 
transportation company using such property in 
operations between taxing districts within the state, 
has been held to have a situs for taxation at the 
place where the company is domiciled or has its 


79. Mich.—City of Detroit v. Dono¬ 
van, 86 N.W. 1032, 127 Mich. 604. 

80. Va.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co., 87 S.E. 622, 118 
Va. 261. 

81. Va.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co., supra. 

82. Va.—Commonwealth v. Chesa¬ 
peake & O Ry. Co., supra. 

88 * Mass—Middlesex R. Co. V. 
Charlestown, 8 Alien 330. 

8 i Pa.—Northampton County ▼. 

‘ Easton Pass. R. Co., 23 A. 895, 148 
Pa. 282. 

61 C.J. p 547 note 26. 

88 . Wis.—State v. Anderson, 63 N.W. 
746, 90 Wis. 550. 

88 . N.T.—People v. Barker, 46 N»H 
875, 152 N.Y. 417. 

61 C.J. P 547 note 28. 


87. Mich—Detroit v. Wayne Cir. 
Judge, 86 N.W. 1032, 127 Mich 604. 

61 C.J p 547 note 29 

88 . Pa,—Commonwealth v. Philadel¬ 
phia Rapid Transit Co., 134 A. 455, 
287 Pa. 190. 

61 C.J. p 547 note 30. 

89. Cal.—San Bernardino County v 
State Board of Equalization, 155 
P. 458, 172 Cal. 76. 

61 C.J. p 547 note 31. 

90. Pa.—Mellon Pipe Lines v. Alle¬ 
gheny County, 8 Fo.Diat. 448. 

61 C.J. p 547 note 33. 

91. Pa.—Wayne County v. Delaware 
& Hudson Canal Co., 15 Pa. 351. 

98 . Fa.—Erie County v. Erie, etc., 
Transp. Co„ 87 Pa. 434—Wayne 
County v. Delaware & Hudson Ca** 
nal Co., 15 Pa. 35L 
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93. Nev—State v Wells Fargo & 
Co., 150 P 836, 38 Nev. 605, affirmed 
39 S.Ct, 62, 248 US. 165, 63 L.Ed 
190. 

94. Nev.—State v. Wells Fargo St 
Co., supra. 

95. Tenn.—Southern Express Co. v. 
Patterson, 123 S.W. 353, 122 Tenn. 
279. 

96. Pa —Adams Express Co. v. Cope- 
lin, 41 Pa Co. 425 

61 C.J. p 547 note 40. 

97. Va.—City of Newport News v. 
Commonwealth, 183 S.E. 514, 165 
Va. 635. 

98. Tex.—City of Fort Worth v. 
Southland Greyhound Lines, 67 a 
W.2d 861, 128 Tex. 13, 
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principal office. A statute providing for the dis¬ 
tribution for taxation of personal property of cer¬ 
tain corporations has been construed to include roll¬ 
ing stock of a company which is operated over a 
railroad line not owned by such company." 

§ 345. Turnpike, Toll Road, and Toll Bridge 
Companies 

The right of a local taxing unit to tax the property 
of a turnpike, toll road, or bridge company depends 
primarily on the terms of the governing statute. 

While, under taxing systems which have been 
m force in some jurisdictions, the taxation in each 
taxing district of as much of the roadbed of a turn¬ 
pike company as might be located in such district 
would not be permissible, 1 some statutes, the validi¬ 
ty of which has been upheld, 2 h$vc authorized each 
county to tax as much of the road of such a com¬ 
pany as lies within its borders, 3 and a statutory pro¬ 
vision providing for assessment of the real property 
of corporations generally, where such property is 
situated, has been applied to the real estate of a 
toll bridge company. 4 Specific provision as to the 
place of taxation of personal property of turn¬ 
pike 6 and toll bridge 6 companies has sometimes been 
made. 

§ 346. Telegraph and Telephone Companies 

In the absence of a statute providing otherwise, real 
property of a telephone or telegraph company is usually 
taxable where situated, and general statutory provisions 
have been applied in holding that its personal property 
is not taxable at a place other than that in which it has 
Its residence or principal office. 

In the absence of a statute providing otherwise, 
real property of a telegraph or telephone company 
is usually taxable where situated. 7 Constitutional 
or statutory provisions sometimes reserve for taxa¬ 
tion for state purposes property of such a company, 
used in the operation of its business, and such pro¬ 
visions prevent the local taxation of property which 


is necessary for the efficient operation of the busi¬ 
ness and which is available for use,® but property 
which, although ultimately to become operative 
property, is not available for use, has been held not 
within such a constitutional reservation and is sub¬ 
ject to local taxation. 9 Tangible personal property 
of a telephone company whose shares of stock were 
taxable under a statute which provided that the 
shares of stock should be taxed at the place of the 
transaction of its principal business and that the 
property of the corporation, except real property, 
should not be otherwise assessed, has been held not 
subject to taxation in the taxing districts where 
situated, 10 and general statutory provisions have 
been applied in holding that the personal property 
of a telephone company was not taxable at a place 
other than that in which it has its residence or 
principal office. 11 

Franchise of a telegraph company to use public 
streets and ways may have a situs for purposes of 
taxation within the county in which the city grant¬ 
ing it is situated. 12 

§ 347. Water, Gas, Electric, and Power Com¬ 
panies 

a. Gas, electric, and power companies 

b. Water companies 

a. Gas, Electric, and Power Companies 

While valid statutory provisions may render the 
property of a corporation, used by it In connection with 
furnishing gas or electricity, subject to taxation where 
such property is situated, it has been held that such 
property, if necessary for the conduct of its business, is 
not subject to local taxation. 

While valid statutory provisions may render the 
property of a corporation, used by it in connection 
with furnishing gas 13 or electricity 14 to consumers, 
subject to taxation where such property is situated, 
it has been held that such property of a company 


•9. Utah.—Union Refrigerator 
Transit Co. v. Lynch, 55 P. 639, 18 
Utah 378, 48 L.R.A. 700, affirmed 
20 S.Ct. 631. 177 U.S. 149, 44 L Ed 
708. 

!• N. J.—Bergen County Turnpike Co 
v. Haas, 39 A. 654, 61 N.J.Law 174. 

8 . Ky—Frankfort, etc., Turnpike Co 
v Commonwealth, 82 Ky. 386, 6 Ky. 
L. 391. 

3. Ky.—Frankfort, etc., Turnpike Co. 
v. Commonwealth, supra. 

4 . N.Y.—Hudson River Bridge Co. v. 
Patterson, 74 N.Y, 365. 

61 C.J. p 548 note 44 

5. N.J.—Haight v. State, 82 N.J.Law 
449. 

61 C J. p 548 note 45. 


6. NY —Hudson River Bridge Co. v. 
ratterson. 74 NY 365. 

61 C J. p 648 note 46. 

7. N Y.—People ex rel. Federal Tele¬ 
phone & Telegraph Co v. Longwell, 
131 NYS 361. 

61 C J p 548 note 48. 

8. Cal —Southern California Tele¬ 
phone Co v Los Angeles County, 
298 T 9, 212 Cal. 121. 

61 C.J. p 548 notes 49, 50. 

9. Cal —Southern California Tele¬ 
phone Co v. Los Angeles County, 
supra. 

61 C.J. p 548 note 51. 

10. Iowa—Layman v. Iowa Tel. Co., 
99 N W. 205, 123 Iowa 591. 
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11. N Y —Austen v. Hudson River 
Tel. Co, 26 N.Y.S 916, 73 Hun 96. 

12. Or—Western Union Telegraph 
Co v. Hurlburt, 163 P. 1170, 83 Or. 
633. 

61 C.J. p 648 note 54. 

13. Ky—Newport Light Co. v New- 
port, 20 SW. 4$4. 14 KyL. 464 

61 C J. p 649 note 66. 

14. N.Y —Herkimer County Light, 
etc., Co. v. Johnson, 55 N.Y S 924, 
37 App.Div. 267. 

61 C.J P 549 note 57. 

Place of taxation of water rights and 
water power and real property con¬ 
nected therewith in general see su¬ 
pra 8 313. 
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engaged in the distribution of gas 15 or electricity 16 
to customers for light, power, and similar purposes* 
as is necessary for the conduct of its business as a 
public corporation, is not subject to local taxation, 
but the rule does not relieve from local taxation 
property which is merely convenient, and not neces¬ 
sary, for the company's proper work. 17 A constitu¬ 
tional provision which reserves for taxation by the 
state property of Companies engaged in the trans¬ 
mission or sale of gas or electricity, used exclusively 
in the operation of such companies' business in the 
state, has been held not to apply to property of a 
corporation engaged in the generation of electricity 
within the state to be devoted to a public use ex¬ 
clusively in another state. 18 

Franchises. In some jurisdictions the franchise 
of a gas company, to use public streets or ways, is, 
on an assessment and valuation made by state of¬ 
ficers, taxable for local purposes in the taxing dis¬ 
trict or unit in which such franchise is exercised 
or enjoyed. 16 

b. Water Companies 

In the absence of a statute otherwise providing, it 
has been held that the real property of a water supply 
company is taxable where situated, but it has also been 
held that property necessary to the conduct of the com¬ 
pany's business Is not subject to local taxation and that 
mains or pipes of a water supply system are to be taxed 
in the district in which the plant or works to which they 
are appurtenant Is situated. 

While, in the absence of statute otherwise pro¬ 
viding, it has been held that the real property of 
a water supply company is taxable where situated, 20 
it has also been held that a company organized to 
supply water or water power to the public belongs to 
that class of corporations whose property neces¬ 
sary to the conduct of the corporate business is not 
subject to local taxation, 21 but real property not 
essential to the conduct of the company's business 


is subject to local taxation. 22 A statutory provi¬ 
sion for the taxation of the personal property of a 
water company in the taxing district in which the, 
principal works are located has been applied to a 
“water right" m a stream which is outside such 
taxing district. 23 

Distribution system. While general statutes pro¬ 
viding for the taxation of property where it is sit¬ 
uated have been applied in holding that water pipes 
of a water supply company are taxable where they 
are found, 24 the view has been taken that mains 
or pipes of a water supply system are to be taxed 
in the district in which the plant or works to which 
such mains or pipes are appurtenant is situated. 25 
So, where property used for distribution is treated 
as real property appurtenant to the main plant or 
works, as discussed supra § 185, it has been held 
that such property is taxable in the district in which 
the main plant or works are located, 26 and that 
mains and other property used for distribution, 
located in a district other than the one in which 
the main plant or works are located, are not tax¬ 
able in such other district. 27 

Franchise, There is authority for the view that, 
in the absence of statute providing otherwise, the 
special franchise of a water company to supply wa¬ 
ter to the public is taxable where its chief office 
or place of business is situated. 28 

§ 348. Other Companies 

A credit association has been held to be taxable In 
the taxing district within which It maintains Its principal 
placs of business. 

A credit association maintaining a principal place 
of business and keeping records within the taxing 
district has been held to be located within the dis¬ 
trict for purposes of taxation. 26 


15. Pa.—St Mary’s Gas Co. v. Elk 
County, 43 A. 321, 191 Pa. 453. 

61 C J p 549 note 5$. 

16 . Pa—Southern Electric Light, 
etc, Co v. Philadelphia, 43 A. 123, 
191 Pa. 170. 

61 C.J p 549 note 59. 

17. Pa—Ridgway Light, etc., Co. v. 
Elk County, 43 A. 823, 191 Pa. 465. 

61 C.J. p 549 note 60. 

18 . Cal.—Nevada-Californla Power 
Co. v. Borland, 245 P. 209, 76 Cal. 
App. 519 

61 C.J. p 549 note 61. 

18 . N.Y.—Buffalo Gas Co. v. Volx, 64 
N.Y.S. 534, 31 Misc. 160. 

61 C.J. p 549 note 68. I 


SO. N.J.—Riverton, etc , Water Co. v. 

Haig, 33 A. 215, 58 N J Law 295. 
Place of taxation of water rights and 
property connected therewith in 
general see supra 8 313. 

21 . Pa.—Conoy Tp. v. York Haven 
Electric Power Plant Co., 71 A. 207, 
222 Pa. 319. 

61 C.J. p 549 note 67. 

22. Pa —Roaring Creek Water Co. v. 
Girton, 21 A. 780, 142 Pa. 92. 

61 C.J. P 549 note 68. 

23 . Mont—Helena Water Works Co. 
v. Settles, 95 P. 838, 37 Mont. 237. 

24 . N.J.—Riverton, etc., Water Co. v. 
Hkig, 33 A. 215, 58 N.J.Law 295. 


25 . Mo.—Joplin Waterworks Co. v. 
Jasper County, 38 S.W.2d 1068, 327 
Mo. 964 

61 C.J. p 550 note 71. 

26. Mo.—Joplin Waterworks Co. v. 
Jasper County, supra. 

61 C.J. p 550 note 73. 

27. Iowa.—Oskaloosa Water Co. v. 
Board of Equalisation, 61 N.W. 18, 
84 Iowa 407. 15 L.R.A. 296. 

61 C.J. p 550 note U, 

2 a Ky.—Frankfort v. Stone, 56 S.W. 

679, 58 S.W. 378, 22 Ky.L. 502. 

61 C J. p 550 note 75. 

28 . Idaho.—Intermountain Agr. Cred¬ 
it Ass’n v. Payette County, 31 P.2d 
267, 54 Idaho 807, 
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§ 349. Definition, Nature, and Necessity of 
Levy 

A "levy” It the formal and official action of a legis¬ 
lative body Invested with the power of taxation whereby 
It determines and declares that a tax of a certain amount, 
or of a certain percentage on value, shall be Imposed on 
persons and property subject thereto. 

The word “levy” as applied to taxation has been 
given a variety of meanings; 30 jt is sometimes 
used, in an administrative sense, as referring to 
the mere ministerial or executive acts of ascertain¬ 
ing and entering the taxes on the tax book and col¬ 
lecting them, 81 but in its proper sense, as applied to 
the determination of the amount or rate to be 
charged, it is the formal and official action of a 
legislative body invested with the power of taxa¬ 


tion, whether national, state, or local, whereby it 
determines and declares that a tax of a certain 
amount, or of a certain percentage on value, shall be 
imposed on persons and property subject thereto. 32 
It is a unilateral act of a superior power, and does 
not depend for its effect on the concurrence of the 
person taxed, 33 and hence it does not create a con¬ 
tract 34 or a debt, 36 although it creates a fixed and 
certain demand in favor of the state or a sub¬ 
ordinate governmental agency and a definite and 
positive obligation on the part of person taxed. 36 

Legislative function* The levy of a tax is not a 
judicial function, 37 nor is it merely the ministerial 
action of ascertaining the rate per cent; 38 but it 
is a legislative function to be exercised only by the 


30. Ill.—People v. Chicago, etc., K 
Co, 133 NE. 710, 301 Ill 135 

N.Y.—People ex rel. Oswego Falls 
Corp. v. Foster, 296 NTS 742, 251 
App.Dlv. 65, motion denied 298 N. 
Y.S. 742, 251 App.Dlv. 879, affirmed 
15 N.E.2d 433, 278 N.Y 494 
36 C.J. p 1032 notes 70. 71, 76-93 
Levy and assessment as to unemploy¬ 
ment compensation contributions or 
taxes see Social Security and Pub¬ 
lic Welfare 6 140. 

The word “levy” is used Indiscrim¬ 
inately to denote both the legislative 
function and the ministerial function 
of assessing, listing, and extending 
taxes—City of Plankinton v. Kieffer, 
17 N.W.2d 494, 70 S D. 329. 

▲s used la statutes 

The word "levy** in first paragraph 
of statute that levies shall be irre- 
pealable when made refers to levy 
made in exercise of legislative func¬ 
tion, and the word "levy** in second 
paragraph of the same statute relat¬ 
ing to levy by county auditor relates 
to the ministerial duty of calculating, 
extending, and apportioning the tax 
as provided in another statute.—City 
of Plankinton v. Kieffer, supra. 

31. Miss.—Thompson v. Krutser, 60 
So. 384, 108 Miss. 888. 

S.C.—Dickson v. Burckmyer, 46 SB 
348, 67 S.C. 526. 

36 C.J. P 1032 notes 74, 75. 

30. Cal.—Corpus Oturis quoted in 
People v. Mahoney, 91 P.2d 1029, 
1032, 13 Cal.2d 729. 

Ill.—People ex rel. Toman v. Cen¬ 
tral Plasa Hotel Corp., 80 N.E.2d 
670, 875 Ill. 114. 

Md—Mayor and City Council of Bal¬ 
timore v. Perrin, 12 A.2d 261, 178 
Md. 101. 

Minn.—Saxhaug v. Jackson County, 
10 N.W.2d 722, 215 Minn. 490—Day 
v. Inland Steel Co., 289 N.W. 776, 
185 Minn. II. 


Mo—State v. Davis, 73 S W 2d 406, 
335 Mo 159. 

N.Y.—People ex rel Oswego Falls 
Corp v Foster, 295 N Y.S 891, 251 
App Div. 66, motion denied 298 N. 
YS 742, 261 App Div 879, affirmed 
15 N E 2d 433, 278 NY. 494. 

Okl.—Olson v. Oklahoma Tax Com¬ 
mission, 180 P 2d 622, 198 Okl. 607 
—Prince v St Louis & S F. Ry. 
Co., 237 P. 106, 110 Okl 141. 

S.C.—Dickson v Burckmyer, 46 3.E. 
343, 67 S.C 526. 

S D —City of Plankinton v. Kieffer, 
17 N.W 2d 494, 70 SD 329. 

Tex.—Amaimo v. Carter, Civ App., 
212 S W.2d 950, refused no reversi¬ 
ble error. 

36 C.J. p 1032 notes 72, 78. 

Other definitions 

(1) Word "levy,** when used with 
relation to a tax, means to raise or 
collect the tax.—People ex rel. Krajci 
v. Kelly, 279 Ill.App. 22. 

(2) Word "levy," when applied to 
taxation, means the extension of the 
taxable property, and a tax cannot be 
said to be levied until ft is so extend¬ 
ed—People ex rel. Oswego Falls 
Corp. v. Foster, 295 N Y.S 891, 261 
App Div. 65, motion denied 298 NY.S. 
742, 251 App Div 879, affirmed 16 N E 
2d 433, 278 N.Y 494. 

A duly enacted law, which deter¬ 
mines that a tax shall be Imposed on 
property subject thereto and fixes its 
amount or taxable rate, constitutes a 
valid "levy."—Olson v. Oklahoma Tax 
Commission, 180 P.2d 622, 198 Okl. 
607. 

Levy of tax 1s separable from 
mathematical computation of rate or 
amount of tax chargeable to each 
piece of property—Salem Independ¬ 
ent School Dist. No. 17 of McCook 
County v. Circuit Court of McCook 
County in Seoond Judicial Circuit, 
244 N.W. 373, 60 S.D. 841. 


Tax levy does not usually produce 
“funds” until rate has been deter¬ 
mined, taxes extended, and collection 
begun—People v. Klehm, 183 N.E. 
454, 350 Ill 419. 

Property is “taxed” when the tax 
is levied and not when it is valued 
by the assessor—American Province 
of The Servants of Mary Real Estate 
Corp. v Douglas County, 23 N W 2d 
714, 147 Neb. 485—State v. Nicker¬ 
son, 156 N.W 1039, 1040, 99 Neb. 617. 
Distinctions 

(1) "Levy** has been distinguished 
from "assess ’*—Chicago, etc, R. Co. 
v Klein, 71 NW 1069, 62 Neb. 268, 
265—5 C.J. p 813 note 76 [b], 

(2) "Levy" has also been distin¬ 
guished from "assessment-"—Puyal¬ 
lup v. Lakin, 88 P. 578, 45 Wash. 868 
—5 C J. p 819 note 41 [a]. 

(3) Other distinctions see 61 C.J. 
p 551 note 4 [c]. 

33, U S.—State of Alabama v. U. S., 
Ct.Cl., 51 SCt. 225, 282 U.S 502, 
76 L Ed. 492. 

34, U.S —State of Alabama v. U. 
S., supra. 

Fla.—Home v. City of Ocala, 196 So. 
441, 148 Fla. 108, appeal dismissed 
61 S.Ct. 28, 311 U.a 608, 85 L.Ed. 
385. 

35, Ill.—People ex rel. Thompson v. 
Chicago & N. W. Ry. Co.. 74 N.E. 
2d 510, 397 Ill. 819. 

3ft. Fla.—Hiers v. Mitchell, 116 So 
81, 95 Fla. 345. 

37. Ill.—People ex rel. Schlaeger v. 
Slebel, 67 N E 2d 378, 888 Ill. 98. 

61 C.J. p 562 note 6. 

38. Ill.—People v. Chicago A A. R. 
Co.. 154 N.E. 893, 324 Ill. 179—Mor¬ 
rison v. Moir Hotel Co., 204 IllApp. 

> 433. 
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state or some inferior political division to which the 
state has delegated the power. 89 

Necessity . A levy by the proper legislative au¬ 
thorities is the first step in taxation, 40 and no taxes 
can be assessed or collected unless and until a legal 
levy is ordered by such authorities, 41 and therefore 
until such levy has been ordered no taxes accrue ; 42 
but taxes become due and payable from the moment 
of the levy and assessment. 48 

§ 350. Powers of Legislature 

In the absence of constitutional limitation or restraint, 
the power of a state legislature to levy taxes is general 
and unlimited with respect to the amount or rate of tax¬ 
ation. 

The power of a state legislature to levy taxes is 
general and unlimited, with respect to the amount 
or rate of taxation 44 except in so far as it 19 re¬ 


strained or limited by constitutional provisions. 46 
The power of the legislature to levy a tax may also 
be restricted by the vesting in local authorities of 
the exclusive right to levy taxes for their proper 
local purposes ; 46 but this rule does not apply where, 
in view of the different definitions of the term 
"levy,” the power to levy, as so delegated, applies 
only to administrative powers in the collection of 
the tax. 47 

§ 351 . - In Making Levy 

In making a levy, the legislature must keep within 
constitutional restrictions and limitations, but generally 
the manner In which the power of making a levy Is exer¬ 
cised Is a matter of legislative Judgment and discretion. 

In order that a levy may be valid, the legislature 
must keep within constitutional restrictions and 
limitations, 48 such as provisions requiring the levy 


39. Ala—Penney v. State, 155 So 
576, 22 9 Ala. 36—Gay v. State, 163 
So. 767, 228 Ala. 263. 

Mo.— Corpus Juris cited In State v. 
City of Mound City, 73 S.W.2d 1017, 
1026, 335 Mo 702, 94 A.LR. 923— 
Howell v. Division of Employment 
Sec., Department of Labor & Indus. 
Relations of State. 222 S.W.2d 953, 
240 MoApp. 931. 

61 C.J. p 552 note 10. 

Stats board of equalisation 

S D.—In re Opinion of the Judges, 275 
NW. 633. 65 SD. 637. 

40. Ala.—State v. Mobile County 
Board of Revenue, 73 Ala. 65. 

Iowa.—Isbell v. Board of Sup’rs of 
Woodbury County, 64 N.W. 2d 508, 
243 Iowa 941. 

Okl.— Corpus Juris otted in Board of 
Com'rs of Garfleld County v. Phil¬ 
lips University, 142 P.2d 600, 608, 
193 Okl. 222. 

Computation of rate or amount of 
tax chargeable to each piece of prop¬ 
erty must rest on valid tax levy.— 
Salem Independent School Dist. No. 
17 of McCook County v. Circuit Court 
of McCook County in Second Judicial 
Circuit, 244 N.W. 373, 60 S.D. 341. 

41. Ga.—Rayle Elec. Membership 
Corp. v. Cook, 25 S.E.2d 574, 196 
Ga. 734. 

Ky.—City of Lexington v. Security 
Trust Co., 144 S.W.2d 624, 284 Ky. 
282. 

Minn.—Saxhaug v. Jackson County, 
10 N.W.2d 722, 216 Minn. 490. 

Okl.— Corpus Juris cited lu Board of 
Com’rs of Garfleld County v Phil¬ 
lips University, 142 P.2d 606, 608, 
193 Okl. 222. 

Pa.—Commonwealth v. Chester Coun¬ 
ty Light & Power Co., 14 A.2d 314, 
339 Pa. 97. 

8J>.—Knudtson v. Citizens’ Nat. Bank 
,&> Trust Co. of Sioux Falla, 251 N. 
W. 810, 62 S.D. 71. 


Wash —Puget Sound Power & Light 
Co v. Cowlitz County, 234 P.2d 506, 
38 Wash 2d 907. 

61 C.J p 552 note 13. 

Effect of statute 

No additional levy of tax on gross 
premiums received by foreign insur¬ 
ance company for business done in 
state is necessary where the amount 
of tax, which Is fixed by statute reg¬ 
ulating business of such companies, 
is a mere matter of computation.— 
State ex rel. Mitchell v. National Life 
Ins. Co. of U. S., 276 N.W. 26, 223 
Iowa 1301 
Statutory matter 

(1) Generally, statutes are by the 
constitution either required or au¬ 
thorized to provide for levying tax¬ 
es—W. J. Howey Co. v. Williams, 

195 So. 181, 142 Fla. 416, rehearing 
denied 196 So 184, 142 Fla. 562, and 

196 So. 214, 142 Fla. 756. 

(2) It has been said that the en¬ 
tire matter of taxation, including the 
levy and collection of taxes, is stat¬ 
utory and does not exist apart from 
statute.—Shell Oil Co. v. Board of 
County Com’rs- sf Grant County, 197 
P.2d 925, 165 Kan. 642—Robison v. 
Robison, 196 P.2d 159, 165 Kan. 494— 
Magnolia Petroleum Co. v. Moyle, 
175 P 2d 183, 162 Kan. 133, opinion 
adhered to 182 P.2d 127, 168 Kan. 
368—Equitable Life Assur. Soc of 
U. S. v. Hobbs, 127 P.2d 477, 155 Kan. 
534. 

Valid levy 

A taxpayer is entitled to have pre¬ 
sented to him a tax statement based 
on a valid levy, not on an admission 
of error and a promise that the er¬ 
ror will be corrected in * the next 
budget, appropriation, and levy.— 
People ex rel. Schlaeger v. Bunge 
Bros. Coal Co., 64 N.E»2d 365, 392 
Ill. 153, 

4 ft. Tex.—Geffert v. Torktown lode- j 
pendent School Dlst., Civ.App,, 285 I 
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S W. 345. reversed on other grounds. 
Com App , 290 S W. 1083 

43. Pa—Berks County Trust Co. v 
Wymbs, 53 Pa.Dist. & Co. 115, 46 
Lack Jur. 77. 

44. Ill.—People ex rel. Schuler v. 
Chapman, 19 N.E 2d 351, 370 Ill. 
430. 

Ky—State Budget Commission v. 

Lebus, 51 S W 2d 965, 244 Ky 700 
Mo—Henry v Manzella, 201 S W 2d 
457, 356 Mo 305 

S C —Ashmore v. Greater Greenville 
Sewer Dlst, 44 S.E.2d 88, 211 S 
C 77, 173 A LR 397 
Wash.—Outlook Irr. Dist. v. Fels, 28 
P 2d 996, 176 Wash. 211. 

61 C J. p 652 note 16. 

Purposes of levy 

(1) Legislature has the power to 
levy taxes and make appropriations 
for establishment and maintenance 
of parks.—King v. Sheppard, Tex. 
Civ App., 167 S.W.2d 682, error re¬ 
fused. 

(2) Under the constitution, if the 
legislature has misjudged the amount 
of revenue to accrue from taxes levied 
and estimated to produce sufficient 
revenues during the biennium for 
which it makes appropriations, it 
may, at special session, or at the next 
regular session, provide for addition¬ 
al revenues to meet such failure in 
revenues —State ex rel. Phillips v. 
Carter, 99 P.2d 1025, 186 Okl 571— 
Schmoldt v. Bolen, 80 P.2d 609, 188 
Okl. 191. 

46. Ill.—People ex rel. Schuler v. 
Chapman, 19 N.E.2d 851, 370 Ill. 
430. 

61 C.J. p 552 note 18. 

40. Cal.—People y. Houston, 54 Cal. 
536. 

47. S.C.—Dickson v. Burckmyer, 46 
S.E. 343, 67 S C. 526. 

48. Ky.—City of Louisville v, ^Etna 
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of a tax to be based on previous estimates of the 
probable revenue from other sources and the esti¬ 
mated expenses of the state, 49 or forbidding: the levy 
of more than a specified rate in one year, 60 or for¬ 
bidding the appropriation of money for longer than 
a specified period. 51 The legislature must also com¬ 
ply with a constitutional provision requiring the 
levy to provide sufficient revenue to defray state 
expenses for a specified period of time, 52 which 
provision includes such expenditures as may be au¬ 
thorized by the legislature and is not prohibited by 
the constitution, 53 and does not prohibit continuing 
tax levies for continuing state expenses. 54 A con¬ 
stitutional provision limiting the power to levy taxes 
to a specified per cent of the assessed valuation of 
the state's property applies exclusively to the prop¬ 
erty tax, 55 and does not prevent the legislature 
from selecting other subjects of taxation and pre¬ 
scribing the amount or rate of a tax it may see fit 
to levy thereon. 56 

A tax must be levied, in the sense of voting the 
tax, by the legislative power to which it is refer¬ 
able; 57 but, subject to constitutional restrictions 
and limitations, as a general rule the legislature is 
left largely to its own judgment and discretion with 
respect to the manner in which the power of making 
a levy may be exercised. 58 Subject to such restric¬ 
tions the legislature may select the persons or prop¬ 
erty to be taxed and levy a tax thereon, 59 although 
the property is brought into the state after the be¬ 
ginning of the tax year, 60 or after a specified date 
in that year, but before the assessment has been 
completed. 61 It may determine the value of prop¬ 


erty to be assessed, 63 or fix the basis of valuation, 63 
and may select the agents through whom it may 
fix taxable values. 64 It may levy taxes by requir¬ 
ing a gross sum to be collected from the taxable 
property of the state, as well as by fixing a rate 
per cent; 65 or levy a tax of a specified amount on 
each one hundred dollars for a specified purpose ; 66 
and it may determine how revenues shall be levied, 
whether by the state itself or by local legislative 
agencies, 67 or it may make the levy and assessment 
directly, without the intervention of any local au¬ 
thority. 68 A statute enacted and going into effect 
in a particular year, levying a tax in lieu of an 
existing tax, applies to levies made for that year. 69 

Standing or continuing levy. A statute which re¬ 
quires local authorities to levy and collect a suffi¬ 
cient tax, of a certain per cent, to pay interest an¬ 
nually, and to liquidate the principal of a particular 
indebtedness within the time specified for its pay¬ 
ment, and which provides that if such authorities 
fail duly to certify the tax to the county clerk, he 
shall extend the tax, constitutes a standing levy, as 
long as the indebtedness remains unpaid, 70 and a 
levy of a certain percentage on assessable value of 
all property subject thereto, for the benefit of cer¬ 
tain relief associations m every city where such 
associations exist, is a continuing levy for the pur¬ 
pose stated. 71 

§ 352. Powers of Counties and Other Local 
Authorities 
a. In general 


Fire Ins. Co., 143 SW.2d 1074, 284 
Ky. 164. 

61 C J. p 663 note 41. 

49. Wis —Chicago, etc, R. Co. v 
State, 108 N.W. 667, 128 Wia. 663. 
61 C.J. p 663 note 42. 

00. Ala—Proctor v. State, 109 So 
105, 216 Ala. 6. 

61 C.J. p 568 note 43. 

51. Ohio.—State v EdmondBon, 105 
NE. 269, 89 Ohio St 93. 52 L.R A., 
N.S., 305, Ann.Ca8.1916D 934. 

09. Ala.—State v. Weil, 168 So. 679, 
232 Ala. 578. 

61 C.J p 653 note 46. 

03. Fla—Carlton v. Mathews, 187 So. 
815, 103 Fla. 301—Cheney v. Jones, 
14 Fla. 687. 

04. Fla.—Carlton v. Mathews, 137 So 
815, 103 Fla. 301—Amos v. Mosley. 
77 So. 619, 74 Fla. 565, L.RA.1918C 
482. 

00. Ark.—Baker v. Hill, 21 S.W.2d 
867, 180 Ark. 887. 

06. Ark.—Baker v. Hill, supra. 

07. Wis.—Chicago, etc., R. Co v. 
State, 108 N.W. 567, 128 Wia 553. 


58. Ala—Ken Realty Co. v. State, 
25 So 2d 676, 247 Ala. 610, 166 A 
L.R. 688. 

61 C J. p 552 note 26. 

69. Fla—Cheney v. Jones, 14 Fla 
587. 

60. Utah.—Box Elder County v. Con¬ 
ley, 284 P. 105, 75 Utah 199. 

61. Ala.—Proctor v. State, 109 So. 
105. 215 Ala. 6. 

61 C J. p 553 note 29. 

62. Ark.—Van de Griff v. Haynie, 
28 Ark 270. 

61 C J. p 553 note 30. 

63. Neb—Beadle v. Sanders, 177 N. 
W. 789, 104 Neb. 427. 

61 C J. p 553 note 31. 

64. Ark—Van de Griff v. Haynie, 28 
Ark. 270. 

60. Kan—State v. Bailey, 42 P. 373, 
56 Kan. 81. 

66. Md.—Union Trust Co. of Mary¬ 
land v. State, 81 A. 873. 116 Md. 
368. 

67 Cal—Bolton v. Terra Bella Irr 
Diet.. 289 P. 678, 106 Cal App. 313. 
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68 . Md—Union Trust Co of Mary¬ 
land v. State, 81 A. 873, 116 Md 
368. 

61 C.J. P 553 note 36 

Direot levy for local purposes 

A legislative act making a direct 
levy of taxes does not unlawfully in¬ 
vade the discretion of the county gov¬ 
erning board or illegally preempt lo¬ 
cal authority, since counties have no 
inherent power of taxation; and. 
where there is no organic prohibition 
to the contrary, the legislature, hav¬ 
ing authority to delegate to a city or 
county, as a political and governmen¬ 
tal agent, the power to levy for lo¬ 
cal purposes, has the power Itself to 
make the levy.—Newton v. City of 
Tuscaloosa, 36 So.2d 487, 251 Ala. 209 

69. Okl —Smiley v. Smith, 298 P. 263, 
148 Okl. 195. 

70. Ill.—Davis v. Brace. 82 Ill, 542. 

71. Minn.—State v. City Council of 
Minneapolis, 200 NW. 932, 161 
Minn. 103. 

61 C.J. p 553 note 39. 
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b. Purposes of taxation 

c. Rate or amount 

a. In General 

Power to levy taxes It frequently delegated to local 
authorities, but it must be expressly conferred, unless 
It Is essential to the exerciee of other powers which have 
been granted. 

Power to levy taxes for proper taxable pur¬ 
poses may be, and usually is, delegated either in 
whole oi* in part, to local authorities, 73 because it 
can in such manner be more conveniently exer¬ 
cised. 73 Since the levy of a tax is a legislative 
function such authorities m making a levy act in 
a legislative capacity; 74 and the delegation of au¬ 
thority, by the legislature, is not unconstitutional, 75 
although the constitution is silent on the subject and 
does not expressly authorize such delegation. 76 A 
statute creating a budget commission and defining its 
duties is not invalid, in the absence of a constitu¬ 
tional restriction, because the members of the com¬ 
mission may not be actual residents of a taxing 
unit 77 Local taxation involves two distinct acts 
of legislation, that by the state giving the power to 
tax, and that by the local legislative or quasi legis¬ 
lative authority laying the tax under the power so 
given. 7 * 


Manner of conferring power. In accordance with 
the principles relating to the delegation of taxing 
power, discussed supra § 8, power in local author¬ 
ities to levy a tax must be expressly conferred and 
cannot be implied* except where it is essential 
to other powers which have been granted. 73 Ex¬ 
pediency cannot supply authority.* 0 

Repeal of statute . Where there are twb acts 
relating to a levy of taxes by local authorities, the 
latter repeals the former as far as inconsistent 
therewith. 81 

b. Purposes of Taxation 

The purposes for which taxes may be levied by local 
authorltlea depend on the terms of the statute granting 
the power. 

Subject to the requirement that all taxes, in ordeT 
to be valid, must be levied for a public purpose, the 
particular purposes for which taxes may be levied 
by the taxing authorities depend oil the terms of 
the statute granting the power, 82 such as for the 
purpose of paying lawfully contracted debts and ex¬ 
penses, 83 or taxes due to the state, 84 or providing 
funds for future use. 86 The power of such author¬ 
ities to levy taxes may be restricted by statute or a 
constitutional provision, except for certain specified 
purposes, 86 and when so restricted the taxes can- 


72. Ala—Newton v. City of Tusca¬ 
loosa. 36 So 2d 487. 251 Ala. 209. 
Va.—Woolfolk v. Driver, 41 S E.2d 
462, 186 Va. 174. 

61 C.J. p 654 note 52. 

Validity of delegation to executive 
agencies of power to tax see Con¬ 
stitutional Daw 9 138 b (24). 

ns right of taxation Is only vested 
In local authority by state permis- 
alon, and courts will presume that 
an act making a levy had the sanc¬ 
tion of the local taxpayers, made 
known to, and acting through, their 
duly sleeted representatives.—New¬ 
ton v. City of Tuscaloosa, 36 So. 2d 
467, 661 Ala. 900. 

Permissive constitutional provision 
A constitutional provision that “the 
Legislature may provide that all lo¬ 
cal, municipal, and district taxes shall 
be assessed and extended on the par¬ 
ish assessment roll” is permissive and 
not mandatory.—Union Tank Car Co. 
▼. Dar. 101 So. 581, 156 La. 1071. 

The statute governing Joint town, 
ship hospital districts does not vio¬ 
late constitutional provision as to 
limitation on tax rates.—State ex rel. 
Wuebker v. Bockrath, 87 N.E.2d 462, 
152 Ohlb St 77. 

72. Md,—Union Trust Co, of Mary¬ 
land v. State, 81 A. 878, 116 Md 
J62. i 


74. N D —Eikevik v. Lee, 13 N.W.2d 
94. 73 ND 197. 

61 C J. p 554 note 59. 

76. La—State v. McVea, 26 La.Ann. 
151. 

76. La.—State v McVea, supra. 

77. Ohio—State v. Cooper, 119 NE 
253. 97 Ohio St. 86. 

78. HI.—People v. Pittsburgh, C, 
C. & St. L Ry. Co., 147 N.E. 492, 
316 1)1. 410. 

79. Mo.—State ex rel. Jacoby v. Mis¬ 
souri Val. Drainage Dist of Holt 
County*, 185 S.W.2d 800, 853 Mo. 
1005. 

Neb—Loup County v, Rumbaugh, 38 
N.W 2d 745, 151 Neb, 563. 

Ohio —Saul v. Williams County Board 
of Education, 29 N.E.2d 907, 65 Ohio 
App 343. 

Wash.—State ex rel. School Dist. 37 
of Clark County v. Clark County, 
31 P 2d 897, 177 Wash. 314. 

61 C.J. p 554 note 73. 

Taxing entity authorised to con. 
tract debts and issue evidences of in¬ 
debtedness has power to levy taxes 
sufficient to pay a debt when it ma¬ 
tures, unless law clearly manifests 
intention to the contrary.—State ex| 
rei. Vans Agnew v. Johnson, 150 So. 
Ill, 112 Fla. 7. j 

Constitutional provisions that pow¬ 
er to assess and collect taxes may be | 
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vested in corporate authorities of 
municipal corporations do not grant 
power to counties or county authori¬ 
ties to levy taxes.—State ex rel. 
School Dist. 37 of Clark County v 
Clark County, 81 P.2d 897, 177 Wash 
814. 

80. Arlz —Maricopa County v. South¬ 
ern Pac. Co., 162 P.2d 619, 63 Arts 
342. 

81. N J —Little v. Oliver. 34 A. 943. 
69 N.J.Law 89. 

61 C.J. p 554 note 76. 

83. Cal.— Corpus, juris quoted in 

Selby v. Oakdale Irr. Dist, 35 P. 
2d 125, 129, 140 Cal.App. 171. 

61 C.J. p 555 note 79. 

83. Cal — Corpus Juris quoted in 

Selby v Oakdale Irir. Dist., supra. 
61 C.J* P 555 note 80. 

84. Cal.— Corpus Juris quoted in 

Selby v. Oakdale Irr. Dist., supra. 
61 C.J. p 555 note 81. 

86. Ill.—People ex rel. McWard v. 
Wabash R* Co., 70 N.E.2d 36, 805 
Ilk 343. 

86. Cal.— Corpus Juris quoted in 

Selby v. Oakdale Irr. Dist., 85 P.2d 
126, 120, 140 Cal.App. 171 r 
Miss.—Warren County v. Klein, 51 
Miss. 807. ' 

N.C.—Sedberry v« Chatham County, 60 
N.C. 486. 
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not be levied for any purposes other than those 
specified. 87 A tax cannot be levied for a prohibited 
or illegal purpose, 88 such as for the purpose of pay¬ 
ing for services or expenses which fire payable only 
out of certain fees, 89 even though the tax is within 
the maximum amount allowed by statute. 90 A stat¬ 
ute is unconstitutional which prohibits the local 
authorities to levy a tax for a purpose for which 
they are authorized to levy by the state constitu¬ 
tion. 91 

Aid to railroads . Aid to the construction of 
a railroad through a county or municipality is a 
public purpose with respect to such county or mu¬ 
nicipality, so as to justify a tax, for the purpose of 
paying a subscription by it to the stock or bonds of 
the railroad company, to be levied by the county, 
or municipal corporation; but it has been held that 
such a tax cannot be levied on the property of the 
railroad itself, 92 although there is also authority 
to the contrary. 93 Where, however, the franchises 
of a railroad company have been purchased by a 
new company the property and improvements of the 
new company in the county, except such as it ac¬ 
quires by its purchase from the old company, are 
subject to* taxation for the payment of its part of 


$ 352 

a county subscription to aid in the construction of 
the old road. 94 

c, Bate or Amount 

(1) In general 

(2) Exceptions to general limitations 

(3) As controlled by necessities or pur¬ 

pose 

(1) In General 

The rate or amount of tax which may be levied Irt 
any one year by local authorltlea la controlled by the 
terma of the eonatitution or atatute under which the tax 
ia levied and which la In operation at the time the tax la 
levied. 

The rate or amount of tax which may be levied 
in any one year by local authorities is controlled by 
a proper construction of the provisions of the con¬ 
stitution or statute under which the tax is levied, 95 
and which is in operation at the time the levy is 
made. 96 Where the constitution fixes no limit as 
to the rate or amount of taxes to be levied for 
certain purposes, the rate or amount to be levied 
for such purposes is under the control of the legis¬ 
lature, 97 or of the officers or boards to whom the 
power of fixing such rate or amount has been dele¬ 
gated, 98 if fixed by the legislature, it must fix a 
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87. Cal —Corpus Juris quoted in 

Selby v Oakdale Irr Diet, 35 P 
2d 125, 129. 140 Cal.App. 171. 

61 C.J. p 655 note 83. 

Unauthorized purpose 

Where tax levy is for unauthorized 
purpose, it is void in its entirety, and 
Its validity is not saved, even though 
it appears that portion of revenue 
to be produced thereby was intended 
to be expended for lawful purpose 
—State ex rel Anderson County v 
Aycock, 245 S W.2d 182, 193 Tenn 157. 
Tax for benefit of another jurisdic¬ 
tion 

Ill —Feopie v. Klehm, 183 NE. 454, 
350 III. 419. 

88. Ill—People v. Day, 115 N.E. 732, 
277 Ill. 543. 

Where a deficiency arises from the 
levy of an insufficient tax or by rea¬ 
son of other errors, power to replen¬ 
ish the deficiency out of a tax levied 
for an illegal purpose is wanting — 
People ex rel. Schlaeger v. Buena 
Vista Bldg. Corp., 71 N.E.2d 10. 396 
Ill. 164. 

88. Ill.—People ▼. Day, 115 N.E. 732, 
277 I1L 643. 

61 C.J. P 665 note 85. 

•0. Ill.—People v. Day, supra, 
fl. Mo.—State ex rel. Tompkins v. 

Shipman, 234 S.W. 66, 290 Mo. 65. 
98. Ky.—Owensboro, etc., R. Co. v. 
Daviess County, 8 S.W. 164, 8 Ky. 
L. 778. 

61 C.J. P 666 note 98. 


93. Va—Shenandoah Valley R. Co 
v Clarke County. 78 Va. 269 

61 C J. p 555 note 93 

94. Ky —Louisville, etc., R. Co v 
Hopkins County, 9 S W 497, 87 Ky 
605, 10 Ky L 806—Owensboro, etc , 
R Co v. Daviess County, 3 S.W 
164, 8 Ky.L. 773. 

95. S.D—Rosebud Lumber & Coal 
Co. v. Ryan, 289 N W. 81, 67 S.D 
72, followed in Smook v. Ryan, 289 
N.W 85, 67 S.D. 80, James A. Smith 
Lumber Co. v. Ryan, 289 NW. 85. 
67 S D. 81, Osage Farmers’ Nat. 
Bank v. Ryan, 289 N.W. 85, 67 S.D. 
81. Boyles v. Ryan, 289 N.W. 86. 
67 S.D. 82, Drisko v. Ryan, 289 N 
W. 86, 67 S.D. 82, Davis v. Ryan, 289 
N.W. 86, 67 S.D. 83, Bank of Ips¬ 
wich v. Ryan, 289 N W. 87, 67 S. 
D. 83. Davis v. Ryan, 289 N.W. 87, 
67 S.D. 84, Mayo v. Ryan, 289 N W 
87, 67 S D. 84, McGrath v. Ryan, 289 
NW. 88, 67 S.D. 85, J. D. Adams 
Co v. Ryan, 269 N.W. 88, 67 S.D. 
85, J. F. Anderson Lumber Co. v 
Ryan, 289 N.W. 88, 67 S.D. 86. 
Fischer Co. v. Ryan, 289 N.W. 89, 
67 S.D. 86, Mix v. Ryan, 289 N.W. 
89, 67 S.D. 87, Abdner v. Ryan, 289 
N.W 89, 67 S.D. 87, Educator Sup¬ 
ply Co. v. Mellette County, 290 N. 
W. 239, 67 S.D. 131, Suchy v. Mel¬ 
lette County, 290 N.W. 240, 67 S.D. 
182, and Shepard ▼. Mellette Coun¬ 
ty, 290 N.W. 240, 67 S.D. 132, 

61 C J. p 555 note 98. 
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Measure of levy 

Legislature may, if It sees fit, 
provide that maximum tax levy shall 
be measured by assessed rather than 
taxable value, notwithstanding clas¬ 
sification statutes, and in determin¬ 
ing whether legislature has done so, 
legislative intent must control.— 
Northern Pac Ry. Co. v. Dunham, 
90 P.2d 506, 108 Mont. 338. 

96. U.S —Ketchum v Pacific R. Co , 
C.C.Mo , 14 F.Cas No 7,738, 4 Dill. 41 
note. 

61 C.J. p 555 note 99. 

97. Ga.—McGregor v. Hogan, 112 S. 
E. 471, 153 Ga. 473. affirmed 44 
S.Ct. 50. 263 U S 234, 68 L Ed. 282. 

61 C.J. p 555 note 1. 

Statutes hold mandatory 
Statute, providing that whenever 
valuation of taxing district is chang¬ 
ed by state board of equalization offi¬ 
cers of district having authority to 
levy taxes are required to use valua¬ 
tion fixed by state board as basis for 
making levies for all purposes, was 
mandatory.—State ex rel. Beck v. 
Board of County Commissioners of 
Riley County, 47 P.2d 449, 142 Kan. 
388. 

98. La.—State v. State Tax Collec¬ 
tor, 2 So. 59, 39 La.Ann. 530. 

61 C.J. p 565 note 2. 

Taxing bodies are created for the 
purpose of levying taxes and admin¬ 
istering the business affairs of the 
municipality for which they act, and 



I 36? 

well-defined rulg as a guide to the ministerial of¬ 
ficers throughout the state who have to carry it into 
effect." A limitation of the rate or amount which 
might be raised for a given purpose in any one 
year merely restricts the rate or amount which may 
be levied in one year, 1 and does not prevent a fur¬ 
ther levy, within the prescribed limit, in a succeed¬ 
ing year or years. 2 3 

Change of amount . Where as authorized by con¬ 
stitutional provision, the legislature has provided by 
law for the sum or sums to be levied for state pur¬ 
poses, no other authority has power to change or 
alter the sum or sums so provided. 8 * The legislature 
may, from time to time, by general statute change 
the method of computing tax rates * . 4 Where it is 
left to the citizens to vote the amount of the taxes 
to be levied, this also imposes a strict limitation on 
the power of the assessing and collecting officers, 
and they can add nothing whatever to the amount 
voted, 6 unless authorized by statute to do so. 6 So, 
where the amount to be raised is by law committed 
to the discretion of the local authorities and they 
have lawfully exercised such discretion, commis¬ 
sioners of taxation who have authority to act only 
if the local authorities fail to do so, have no pow¬ 
er to change the amount so ordered; 7 nor, in the 
absence of an abuse of such discretion, can a court 
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of equity supervise the action of such authorities.® 

Effect of excessive levy . Where taxes are lev¬ 
ied to the prescribed limit the power is exhausted, 
and any taxes levied m excess thereof are illegal 
and void,® except where, as permitted by some stat¬ 
utes, such excess is authorized by a vote of the 
citizens of the taxing district or subdivision of the 
state, 10 and except where the excess is only slight, 
in which case it may be regarded as a mere ir¬ 
regularity. 11 Where there is no statutory author¬ 
ity for submitting to the voters the question wheth¬ 
er a tax in excess of the statutory limit shall be 
levied, a tax levied in pursuance of such submis¬ 
sion and an affirmative vote is void ; 12 * and not only 
the excess, but the whole tax levy is illegal and 
void, where the illegal excess is not separable from 
the part that otherwise would be legal. 18 

(2) Exceptions to General Limitations 

A constitutional or statutory limitation for general 
tax purposes does not prevent a levy, within prescribed 
limits, for special purposes authorized by statute and 
not Included In the general taxes. 

A constitutional or statutory limitation for gen¬ 
eral tax purposes does not prevent the levy of 
an additional amount, within prescribed limits, 14 * 
for special purposes, authorized by statute, and not 
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they are vested with the power to 
ascertain and fix the amount neces¬ 
sary to be raised by general taxation 
to meet its corporate needs.—People 
ex rel. Schlaeger v. Siebel, 57 N.E.2d 
378, 388 Ill. 98. 

99. Ky.—James v. United States Fi¬ 
delity & Guarantee Co., 117 S W 
406, 133 Ky. 299. 

1. Ill—Elrod v. Bernadotte, 53 Ill. 
368. 

2. Ill —Elrod v. Bernadotte, supra. 

3. Minn —State v. Wells Fargo & 
Co., 179 NW. 221, 146 Minn. 444. 

61 C J p 556 note 6. 

A limitation on a tax rata by ths 
general assembly is as valid and bind¬ 
ing as though fixed by the constitu¬ 
tion.—People ex rel. Hartman v. Ter¬ 
minal R. Ass’n of St. Louis, 30 N.E. 
2d 743, 375 Ill. 186. 

4. Iowa—Cook v. Hannah, 297 N.W. 

262, 230 Iowa 249, certiorari denied 

62 S.Ct 361, 314 U.S. 691, 86 L.Ed, 

553. 

0 . Neb.—Burlington, etc., R. Co. v. 

,Clay County. 13 NW. 628, 13 Neb. 

367. 

fl C.J. p 556 note 7. 

Ths purpose of constitutional pro¬ 

vision that no property taxed accord¬ 

ing to value shall be so taxed in ex¬ 

cess of one per cent of its true value, 


but permitting additional taxes to be 
levied when approved by a majority 
of the electors of the taxing district 
or when provided for by charter of 
a municipal corporation, was to leave 
to the electors final determination of 
taxes in excess of one per cent and 
does not create an inflexible maxi¬ 
mum —Bennett v. Evatt, 62 N.E 2d 
345, 145 Ohio St. 587. 

Ths term “political subdivision” in 
the statute providing for elections to 
increase tax levies and providing that 
the local levying body shall submit 
to the voters within their political 
subdivision the question of the addi¬ 
tional levy, when considered in con¬ 
nection with the entire act and its 
purposes, is limited to the taxing 
units defined in another section.—Sale 
v. Board of Education of Cabell Coun¬ 
ty, 192 S E. 173, 119 W.Va. 193. 

Assessed value 

Under an Initiative measure author¬ 
izing state educational bonds, and re¬ 
funding bonds, and providing for a 
tax on the assessed valuation of prop¬ 
erty, tax levy to pay for bonds must 
be on assessed value, rather than tax¬ 
able value, of property.—State ex rel. 
Judd v. Cooney, 32 P.2d 851, 97 Mont. 
75. 

flL N.J.—Wagner v. Jackson, 81 N.J. 

Law 189, reversed on other grounds 

83 N.J.Law 450. 
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7. Okl .—St Louis & 8. F. R. Co. v. 
Amend. 145 P. 1117, 44 Okl. 602. 

61 C J. p 556 note 9. 

8 . Tenn.—Clay v. Hawkins County 
Justices, 5 Lea 137. 

9. Cal.— Corpus Juris quoted la 

Crow v. Board of Sup’rs of County 
of Stanislaus, 27 P 2d 655, 656, 135 
Cal.App. 451, petition denied, Sup., 
28 P.2d 906. 

61 C.J. P 556 note 12. 

10. Okl —St. Louis-San Francisco 
Ry Co. v. Andrews. 278 P. 617, 137 
Okl. 222—St. Louis-San Francisco 
Ry. Co. v. Caldwell, 182 P. 688, 75 
Okl. 153. 

11. Cal,— Corpus juris quoted la 

Crow v. Board of Supers of County 
of Stanislaus, 27 P.2d 655, 656, 135 
Cal.App. 451, petition denied, Sup., 
28 P.2d 906. 

61 C.J. p 556 note 14. 

13. Neb.—Burlington, etc., R. Co. v. 
Clay County, 13 N.W. 628, 13 Neb. 
867. 

13. Cal.— Corpus Juris quoted la 
Crow v. Board of &up’rs of Coun¬ 
ty of Stanislaus, 27 P.2d 655, 656, 
135 Cal.App. 451, petition denied, 
Sup., 28 P.2d 906. 

61 C.JT. p 556 note 16. 

14. Miss.—Warren County v* Klein, 
51 Miss. 807. 

61 C.J. P 556 note 17. 
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included in the general taxes, 16 such as a special 
tax for the support of the poor, 16 the payment of 
the bonded or other debt of the county, municipality, 
or district or interest thereon, 17 or the satisfaction 
of judgments. 16 A statutory provision requiring a 
certain per cent for delinquent taxes to be added to 
the estimate for current expenses does not authorize 
a total levy for such expenses in excess of the 
statutory limit. 19 A statute authorizing a specific 
tax is not invalid because the amount to be paid by 
each individual is governed by the last assessment 
of taxable property. 20 

(3) As Controlled by Necessities or Purpose 

It Is against the policy of the law to raise taxes 
faster than the money Is likely to be needed by the gov¬ 
ernment, and It Is Improper to levy In excess of the 
amount required for a specified purpose. 

It is against the policy of the law to raise taxes 
faster than the money is likely to be needed by the 
government, 21 and, in the absence of statutory au¬ 
thority, a tax cannot be levied for the sole purpose 
of accumulating funds in the public treasury, 22 
such as for remote or future contingencies which 
may never occur; 33 nor can it be levied in excess 


of the amount required for the purpose for which 
it is levied, with the intention of using the excess 
for another purpose. 24 It is not necessary, however, 
that the taxing authorities wait until the money is 
actually needed for paying outstanding obligations 
before taxes may be levied, but they have the right 
to, and should, exercise a reasonable discretion in 
arranging in advance for necessary taxes to meet 
obligations when they become due. 25 If they abuse 
this discretionary power, and raise taxes faster 
than they are needed, the courts will interfere. 26 

§ 353. — Exercise of Power in General 

a. Necessity and duty 

b. Manner of exercising power 

a. Necessity and Duty 

A local tax, In order to be valid, must be levied by 
the proper local authorities, and It is generally their Im¬ 
perative duty to do to. 

A local tax is not valid unless it is duly levied by 
the proper local authorities, 27 except where the levy 
is made directly by the legislature, in which case 
the concurrent action of the local authorities is not 
necessary, 26 although provision is made in the rev- 


15. Fla—State v Southern Land, 
etc. Co.. 33 So 999. 45 Fla. 374 

61 C J p 666 note 18. 

16. Ga.—Waller v. Perkins. 52 Ga 
233 

61 C J p 556 note 19. 

17. Ohio —State v Spiegel, 109 N E 
523. 91 Ohio St 13 

€1 C J p 556 note 20. 

18. Ga.—Couper v. Howe. 42 Ga. 
229. 

19. Okl —St Louls-San Francisco 
Ry. Co. v Caldwell. 182 P 688, 76 
Okl 153—Missouri. K ft T. Ry Co. 
v. Walker. 154 P. 343. 64 Okl. 859. 

20. Ill,—Shaw v. Dennis, 10 Ill. 405 

21. Ill—People ex rel. Toman v 
Edward Hines Lumber Co., 52 NE 
2d 720. 385 Ill 366. 

Mont.—Corpus Juris quoted in Rogge 
v. Petroleum County, 80 P 2d 380, 
381, 107 Mont 36. 

61 C.J. p 557 note 24. 

22. Ill—People ex rel. Harding v. 
Chicago ft N. W. Ry. Co, 108 N E 
2d 22, 413 Ill. 93—People ex rel. 
Manifold v. Wabash Ry. Co., 63 N. 
E 2d 976, 886 Ill. 149—People ex 
rel. Tom&n v. 110 South Dearborn 
Street Bldg. Corp., 24 N E 2d 373, 
372 III. 459—People ex rel. Hines v. 
Baltimore ft O. R W. R. Co., 8 N. 
E.2d 655. 866 Ill. 318—People ex 
rel. Hudson v. Cleveland, C., C. ft 
St L. Ry. Co, 195 N.E. 631, 360 
Ill 180—People ex rel. Clark v 
Baltimore ft O. a W. Ry. CO.. 187 


NE 463,353 111 492—People ex rel 
Schaefer v New York, C & St L 
R Co, 187 NE 443, 353 Ill 618- 
Board of Education In and for the 
School Dist of City of Rockford v j 
Board of Education of Non-High 
School Dlst No 206 of Winnebago 
County. 52 N E.2d 274, 321 Ill.App 
131. 

Mont — Corpus Juris quoted in Rogge 
v. Petroleum County, 80 P.2d 880, 
381, 107 Mont 36. 

Wls.— Corpus Juris el ted in Immega 
v. City of Elkhorn, 34 N.W.2d 101, 
104, 253 Wis. 282. 

61 C.J. p 657 note 26. 

Unnecessary accumulation of mon¬ 
ey in the public treasury cannot be 
justified, because it deprives the peo¬ 
ple of the use of their money and 
may encourage extravagant expendi¬ 
tures, but public authorities have 
the right to use sound business judg¬ 
ment in estimating the amount of 
taxes required to be levied in each 
year to meet the necessary expenses 
as they mature—People ex rel. Wil¬ 
son v Wabash Ry. Co, 14 NE.2d 650, 
368 Ill. 497. 

23. Mont— Corpus Juris quoted in 

Rogge v. Petroleum County, 80 P. 
2d 380, 381, 107 Mont. 36. 

61 C.J. p 557 note 26. 

24. Ill —People ex rel. Toman v 
Signode Steel Strapping Co., 44 

N.E -d 555, 380 Ill. 683—People ex 
rel. Clark v. Baltimore & O. S. W. 
Ry. Co., 187 N.E. 468, 868 IU, 492. 
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Mont —Corpus Juris quoted in Rogge 
v. Petroleum County, 80 P 2d 380, 
381, 107 Mont. 36 
61 C.J p 657 note 27. 

▲ tax for a sinking fund in excess 
of the amount needed for the pur¬ 
pose in any one year is invalid as to 
the excess —Rogge v. Petroleum 
County, 80 P.2d 380, 107 Mont 36 

25. Ill—People ex rel. De Rosa v. 
Chicago & N. W Ry Co.. 63 NE.2d 
401, 391 Ill. 347—People ex rel. To¬ 
man v Edward Hines Lumber Co., 
52 N E 2d 720, 385 Ill. 366—People 
ex rel Wilson v. Wabash Ry. Co , 14 
N E 2d 650, 368 Ill 497—People ex 
rel. Gill v. 110 South Dearborn St. 
Corp, 2 N.E 2d 68, 363 111 286- 
People ex rel Clark v. Baltimore ft 

O. S. W. Ry. Co., 187 NE 463, 353 
Ill. 492—People ex rel Schaefer v. 
New York, C. ft St L. R. Co., 187 
N.E. 443, 353 Ill. 518. 

61 C.J. p 557 note 28. 

A levy for oontisgenoies, in order 
to be valid, must be in a very small 
proportion to the entire tax.—People 
ex rel. Ross v. Chicago, M., St. P. & 

P. R. Co.. 44 N E 2d 566, 381 Ill. 58 

26. Ill.—People v. Illinois Cent. R. 
Co., 107 N.E. 223, 266 Ill. 126. 

27. Ill.—People V. iPittsburgh, C C. 
& St. L. Ry. Co., 147 N.E 492, 316 
Ill. 410 

61 C.J. p 557 note 31. 

28 . Ohio—State v. Edmondson, 105 
NE. 269. 89 Ohio St. 93. 52 L.R.A, 
N.S., 305, Ann.Cas.l915D 93 1 . 

61 C.J. p 557 note 82. 
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cnur laws for such a levy. 18 

Duty. Except where the language of the statute 
is merely permissive, 80 the action of the local au¬ 
thorities in this particular is not generally discre¬ 
tionary, but is an imperative duty, 81 and it is the 
duty of the proper officers or board to levy a tax 
for the purposes authorized by statute, where re¬ 
quired by public interests or by individual rights. 82 

b. Manner of Exercising Power 

Local authorities must exercise the power to levy 
taxes In, Strict compliance with the provisions of the 
statute conferring such power. 

Power to levy a tax must be exercised in strict 
compliance with the statute conferring the power 
and any conditions or limitations imposed thereby, 33 
and such grants, as to their nature and extent, are 
construed with strictness, 84 any doubts therein be¬ 
ing given to the taxpayer. 35 Where the power or 
duty of levying a tax is delegated to a court, the 
rendition of a judgment by the court while acting 
simply as a legislative agent in the levy of a tax 
has no other or greater force than the act of a 
nonjudicial agent of the legislative department, 86 
and its failure to follow the legislative direction 
has the same vitiating effect as a like failure of an 


administrative officer of agent charged by law with 
the same duty. 37 

Where the levy is by a board, it must be by at 
least a majority of the board acting together as 
such, 88 or by the prescribed number or majority, 88 
and must be concurred in by such boards or au¬ 
thorities as the statute directs. 40 

§ 354. Apportionment 

a. In general 

b. Conclusiveness, correction, and objec¬ 

tions 

c. Apportionment by local authorities 

a. In General 

In the absence of constitutional restriction, the leg¬ 
islature may apportion the tax among taxable pereons 
of the state, or of the counties or territorial subdivisions 
thereof, in such manner as, in Its discretion, It sees fit. 

The apportionment of taxes among the taxable 
persons of the state, or of the counties or territorial 
subdivisions thereof, is purely a legislative func¬ 
tion, 41 and except in so far as the power is re¬ 
strained by constitutional provisions, 42 a general 
power to tax implies a power in the legislature to 
apportion the tax in such a manner as, in its discre¬ 
tion, it sees fit, 43 without the submission of such 


89. Nev—State v. Manhattan Silver 
Min Co.. 4 Nev. 318. 

3a Or.—School Dist. No 24 of Mari¬ 
on County v. Smith. 191 P. 506. 97 
Or. 1. 

61 C J p 657 note 34. 

81. Or.—School Dist. No. 24 of Mari¬ 
on County v. Smith, supra. 

61 C.J. p 657 note 35. 

88. Neb.—Beadle v. Sanders. 177 N. 

W. 789. 104 Neb. 427. 

61 C.J. p 557 note 86. 

33. Ill.—People ex rel. Pickerill v. 
New York Cent R. Co.. 62 NE.2d 
405. 391 Ill. 377—People ex rel. 
Wangelln v . Baltimore ft O. S. W. 

R. Co.. 22 N.E.2d 699. 372 Ill. 38- 
People ex rel. Eltel v. Lindheimer, 
21 N.E.2d 318. 371 Ill. 367. 124 A. 
L.R 1472. appeal dismissed People 
of State of Illinois ex rel. Eitel V. 
Toman, 60 S Ct. 111. 308 U.S. 606, 84 
Li.Ed. 432, rehearing denied 60 S. 
Ct. 137, 308 U.S. 686, 84 L.Ed. 529 
—People ex rel. Sears Roebuck ft 
Co. v. Lindheimer, 21 N.E.2d 818, 
371 Ill. 367, 124 A.L.R. 1472, ap¬ 
peal dismissed People of State of 

' Illinois ex rel. Sears Roebuck ft 
Co. v. Toman, 60 S.Ct 112, 208 *U. 

S. 605, 84 L.Ed. 432, rehearing de¬ 
nied 60<&Ct 187, 308 U.S. 686,*'64 
L.Ed. 623, 

Minn.—TeltoSbert v. Chippewa County, 
81 N.W.2d 11. 226 Minn. 406. 


Miss.—Chickasaw County v. Gulf, 
Mobile & Ohio R. Co., 15 So.2d 348, 
195 Miss. 754. 

Mo -*State ex rel Jacoby v. Missouri 
Val Drainage Dist. of Holt County, 
185 SW.2d 800, 353 Mo. 1005— 
Spitcaufsky v. Hat ten, 182 S.W.2d 
86, 353 Mo. 94, 160 A.L.R. 990. 
Mont—State ex rel. Tillman v. Dist 
Court of Tenth Judicial Dist in and 
for Fergus County, 53 P.2d 107, 101 
Mont. 176, 103 A.L.R. 876. 

N.J.—In re Hazel tine's Estate, 187 A. 
177, 121 N.J.Eq. 49. 

Ohio.—Payne-Bingham Co. v. Tax 
Commission, 2 Ohio Supp. 275. 
Okl.—Protest of Bledsoe, 17 P.2d 
979, 161 Okl. 227. 

61 C.J. p 657 note 38. 

34. Ill.—People ex rel. Nelson v. 
Olympic Hdtel Bldg. Corp., 91 N.E. 
2d 597, 406 Ill. 440. 

Ky.—Newell v. Cincinnati, N. O. ft T. 
P. Ry. Co., 65 S.W.2d 662, 246 Ky. 
628. 

61 C.J. p 558 note 39. 

3#evy held valid 

Ill.—People ex rel. Nelson v. Olympic 
Hotel Bldg. Corp., 91 N.E.2d 597, 
406 Ill. 440. 

36. Ala.—Lott v. Ross, 38 Ala. 166. 

36. Mo.—Cornet v. St Louis County, 
240 S,W. 107. 

37. Mo.—Cornet v. St Louis County, 
supra. 
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3a U.S—Schenck v. Peay, CCArk., 
21 F.Cas No.12,450, Woolw. 175. 

61 C J. p 558 note 43. 

39. U S —Central Trust Co. v. Ash- 
ville Land Co., Tenn , 72 F. 861, 18 
C.C.A. 690. 

61 C J. p 558 note 44. 

40. Ohio.—State v. Hagerty, 6 Ohio 
CirCt 22, 3 Ohio CirDec. 12. 

61 C J. p 668 note 46. 

41. Va.—Commonwealth v. Wilson, 
126 SE. 220, 141 Va. 116. 

61 C.J. p 658 note 47. 

4a N.Y.—Gordon v. Cornes, 47 N.Y 
608—People v. Brooklyn, 4 N.Y. 419, 
55 Am D. 266. 

Constitutional limit of levy was not 
affeoted by statute authorizing the 
establishment and maintenance of 
public libraries or statute dealing 
with consolidation of general and spe¬ 
cial funds in counties and other mu¬ 
nicipal corporations.—Lowden v. 
Washita County, Excise Board, 100 P. 
2d 459, 186 OkL 708. 

43. Ky.—Reeves v. Island Creek 
Fuel ft Tnansp. Co., 280 &W.2d 924, 
818 Ky. 400, certiorari denied 71 S. 
Ct 82, 840 U.S. 853, 96 UEd. 626. 

61 C.J. p 656 note 49. 

Batio of olas sided property levies 

in constitutional tax limitation 
amendment must be substantially fol¬ 
lowed in enabling act enacted there¬ 
under, but legislature has discretion 
reasonably to depart therefrom In ap- 
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legislation to the acceptance of the counties or sub¬ 
divisions involved. 44 In the exercise of such power 
the legislature may determine what portion of a 
public burden shall be bomb by any individual or 
class of individuals, 46 and may modify an existing 
law as to the apportionment of the tax; 46 but it 
cannot provide for the apportionment of a tax 
among the persons assessed, without also providing 
for notice to, or a hearing on the part of, a tax¬ 
payer. 47 

The ordinary state taxes are generally appor¬ 
tioned amdtig the several counties or other munici¬ 
palities in proportion to the value of the taxable 
property therein as determined by the state board 
of equalization, 48 or other officer or board to whom 
this duty may be delegated; 49 but this involves a 
proper adjustment of the burdens of taxation when 
a new county, municipality, or district is formed out 
of an old one. 50 An apportionment should be made, 
as nearly as practicable, according to the benefit 
which each taxpayer is supposed to receive from 
the object upon which the tax is expended, 51 and if 
so made it ordinarily will not be disturbed. 52 

The apportioning of a part of one district to an¬ 
other, with the condition that the part so set off 
shall pay its proportion of the debts and liabilities 
of the district from which it is separated, to be 
assessed and collected in the same manner and by 
the same persons as though such separation had not 
been made, does not authorize the assessment and 
collection of a separate tax on the separated part 
for its proportion of the debts and liabilities. 63 It 
has been held that levies apportioned to municipali¬ 
ties may be transferred to be used for district debt 
purposes in districts in which there are no munici¬ 
palities. 64 


Property im'sevcM districts. The legislature may 
lay a tax on public utilities at an average rate 
throughout the state, and distribute to the several 
towns or districts, where the physical properties of 
such utilities are situated, an amount equal to a 
tax on that property, at the local rate, 66 Ordi¬ 
narily a state board in taxing the entire value of 
the capital, property, or franchises of a corpora¬ 
tion, should apportion such value, for the purpose of 
taxation* among the various 'counties or taxing dis¬ 
tricts in which the business of the cprporation is 
exercised and which are entitled to the tax. 66 
Where the intent of the legislature is to restrict the 
apportionment to particular property, such as lines 
of railroad actually owned, such apportionment can¬ 
not be made against the lessee, under a joint user 
contract, as well as against the lessor, 67 even though 
the lease is for nine hundred and ninety-nine 
years. 68 The taxing authority may not fix the 
boundary lines between counties in allocating track¬ 
age of a railroad. 69 A statute apportioning the 
“land contracts” of a railroad company, for taxa¬ 
tion purposes, to the counties, cities, and towns 
along the route of the road and its branches is 
valid. 60 Where property, such as a park, lies in 
two taxing districts, and the property valuation in 
one is less than that in the other, the rate being 
higher in the former, the taxes therefor should be 
apportioned, so that there will be uniformity for 
persons ancj property; 61 but the fact that there is 
an illegal disproportion in the rates between the two 
districts does not invalidate the entire tax, 62 and a 
taxpayer charged the higher rate is entitled only to 
an abatement of the excess. 68 Under some statutes 
no levy on disputed portions of an assessment can 


portionment of levies made to taxing 
units when necessary to give practi¬ 
cal effect to amendment.—Wilson v. 
Clay County Court, 175 S.E. 224, 114 
W.Va. 603. 

44. Mass.—In re Opinion of the Jus¬ 
tices, 123 N.E. 763, 231 Mass. 603. 

46. N.Y.—People v. Lawrence, 41 N. 
Y. 137. 

40. N Y.—People v. Montgomery 

County, 67 N.Y. 109, 23 Am.R 94. 

47. N.Y.—In re Flower, 29 N.E, 463, 
129 N.Y. 643. 

61 C.J. p 559 note 58. 

48. Mich—Auditor General v. Me¬ 
nominee County, 51 N.W. 483, 89 
Mich. 552. 

Or.—State v. Linn County, 36 P. 297, 
25 Or. 503. 

40. N.Y.—Genet v. Brooklyn, 1 N.E. 

777, 99 N.Y. 296. 

61 C.J. P 558 note 65. 


60. Mich.—Auditor General v. Me¬ 
nominee County, 51 N.W. 483, 89 
Mich. 552. 

61 C.J. p 558 note 56. 

61. NY.—Gordon v. Cornea, 47 N.Y. 
608. 

58L Mass.—Essex County v. City of 
Newburyport, 150 N.E. 234, 254 
Mass 232. 

61 C.J. p 558 note 59. 

53. Me—Winslow v. Morrill, 47 Me. 
411. 

64. W.Va.—Wilson v. Clay County 
Court, 175 S.E. 224, 114 W.Va. 603. 

66 . N.H.—In re Opinion of the Jus¬ 
tices, 149 A. 321, 84 N.H. 557, 659. 

66 . Wis.—Burkhardt Milling & Elec¬ 
tric Power Co. v. City of Hudson, 
166 N.W. 1011, 162 Wls. |6L 

61 C.J. p 559 note 61. 

allocation neoessarj 
Order of state tax commission as¬ 
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sessing and allocating railroad track¬ 
age to certain county was binding 
only for current year.—Yalobusha 
County v. Tallahatchie County, 151 
So. 723, 168 Miss. 526. 

67. Wash.—State v. Jackson. 144 P. 

48, 82 Wash. 851. 

61 C.J. p 559 note 62. 

58. Wash.—State v. Jackson, supra. 

59. Miss.—Yalobusha County v. Tal¬ 
lahatchie County, 151 So. 723, 162 
Miss. 526. 

80. Mo.—Hannibal, ate., R. Co. v. 
State Board of Equalisation, 64 Mo. 
294. 

61. Ill.—People v. Chicago, L. S. & E. 
Ry. Co.,, 110 N.E 720, 270 Ill. 477. 

00. Ill.—People v. Chicago. L. S. & E. 
Ry. Co., supra. 

63. I1L—People v. Chicago, UB.Sk 
E. Ry. Co., supra. 



8 354 


TAXATION 


84 C.J.S: 


be made by local authorities untfi such portions are 
certified to them by the state tax commission.* 4 

In making a reassessment to take the place of an 
invalid assessment, apportionment should be made 
to the counties or districts as they existed at the 
time of the invalid assessment and not, if there has 
been a change, as they exist at the time of reas¬ 
sessment. 66 

b. OonclumvmsB, Correction, and Objections 

The apportioning board or officers may be required 
to correct an apportionment which has been arbitrarily, 
capriciously, or wrongfully made, or they may correct 
a mistake by which property Is improperly apportioned 
to a county or district, provided the application for the 
correction la made In time to be heard and determined 
before all the apportionments have been completed, the 
rats of taxation fixed, and the levies made. 

After apportionments have been made and certi¬ 
fied to the several counties or taxing districts, the 
apportioning board or officers cannot be required 
to grant a hearing for the purpose of changing an 
apportionment regularly made to one county or 
district and reapportion it to another county or dis¬ 
trict, 66 but they may be required to correct an ap¬ 
portionment which has been arbitrarily, capricious¬ 
ly, or wrongfully made, 67 or they may, either on 
their own motion or at the instance of others, cor¬ 
rect a mistake by which property is apportioned 
to one county or district which clearly should have 
been apportioned to another, provided the applica¬ 
tion for the correction is made in time to be heard 
and determined before all the apportionments have 
been completed, the rate of taxation fixed, and the 
levies made. 66 A determination as to the location 
of a boundary line, for apportionment purposes, be¬ 
comes conclusive for the current year after all ap¬ 
portionments have been made and taxes levied for 
that year, 66 but is not conclusive with respect to 
any succeeding fiscal or taxing year. 76 


Objections to apportionment* Objection that an 
apportionment has not been properly made may not 
be raised by a taxpayer, where he suffers no injury 
thereby. 71 A municipality which objects to the ap¬ 
portionment of taxes on the ground that the total 
of ratables as returned by its assessor is excessive 
must object promptly, 76 and if it does net act until 
the time for payment of the taxes has nearly ex¬ 
pired, it is guilty of laches and the apportionment 
will not be disturbed. 73 If the precise location of 
a boundary line is doubtful, and the apportioning 
board acts in good faith and in accordance with its 
best judgment in determining its location and ap¬ 
portioning property in one county which is claimed 
to be situated in another, it does not exceed its 
jurisdiction so as to be subject to a writ of certio¬ 
rari even though it is afterward determined by a 
higher authority that the property is in such other 
county, 74 particularly where application for the 
writ is not made until after all the apportionments 
have been made and the taxes levied. 76 

c. Apportionment by Local Authorities 

Statutes requiring county authorities to apportion 
state and county taxes among the minor municipal divi¬ 
sions, according to the value of taxable property therein, 
require at least substantial compliance with their terms. 

Where the statute requires certain county author¬ 
ities to apportion the state and county taxes among 
the several townships or other minor municipal 
divisions, according to the value of taxable prop¬ 
erty therein, it is essential to the validity of the tax¬ 
es that the apportionment should at least substan¬ 
tially comply with the requirements of the stat¬ 
ute, 76 although the apportionment will not be in¬ 
validated by mere clerical errors or irregularities 77 
unless they have the effect to increase the tax to be 
borne by certain parcels of land beyond their just 
proportion. 78 The apportionment must comply with 


64. Mo.—State ex rel. Western Union 
Tel. Co. v. Markway. 110 S.W.2d 
1118, 341 Mo. 976. 

65. C&l.—San Diego County v. Riv¬ 
erside County, 58 P. 81, 125 Cal. 
495. 

66 . Utah.—Rich County v. feailey, 
154 P. 773, 47 Utah 378. 

67. Utah —Rich County v. Bglley, 
supra. 

66 . Utah.—Union pac. R. Co. v. Sum¬ 
mit County, 161 P. 463, 48 Utah 
640. 

61 CLJ< p 659 note 71. 

66 . U*Cdh.—Union Pac. R. Cd. v. Sum¬ 
mit County, supra*—Rich County 
Bailey, 154 P. 773, 47 Utah 378* 

70. Utah.—Rich County v. Bailey, 
supra. 


71. Tenn.—State v. Cincinnati, etc., 
R. Co., 13 Lea 500. 

61 C J. p 559 note 75. 

72. N.J.—Borough of Kenilworth v. 
Board of Equalisation of Taxes, 74 
A. 480, 78 N.J.Law 489. 

73. N.J.—Borough of Kenilworth v. 
Board of Equalisation of Taxes, su¬ 
pra. 

74. Utah —Rich County v. Bailey, 
154 P. 773, 47 Utah 878. 

75. Utah.—Rich County v. Bailey, 
supra. 

76. Mich.—Hoffman v. ‘ Lynburn, 62 
N.W. 728, 104 Mich. 494. 

61 C.J. p 560 note 80. 

Reductions beoauss of reduction In 

assessments 

The statute dealing with moneys 
needed for state, stats school, and 


county purposes, apportionment of 
the amount of money to be raised 
in the various taxing districts for 
those purposes, and deductions from 
total valuations of each taxing dis¬ 
trict was held not to provide for any 
period of limitations within which 
taxing districts are required to make 
application for deductions because of 
reductions in assessments, In the ap¬ 
portionment of county and state tax¬ 
es due from municipalities.—Borough 
of Roseland v. Essex County Board 
of Taxation, 15 A.2d 765, 18 N.J.Misc- 
613. 

77. Mich.—Sheldon v. Marion Tp., 59 
N.W. 614, 101 Mich 256. 

61 C.J. p 560 note 81. 

78. Mich.—Case v. Dean, 16 Mich. 

12 . 
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the requirement that it must nQt unreasonably ex¬ 
ceed the amount to be raised by taxation, 79 and with 
respect to the board or officers by whom the ap¬ 
portionment is to be made, 80 but a board whose 
only power is merely to apportion the amounts fixed 
by the state and county authorities has no authority 
to consider or determine whether any part of the 
county tax required to be raised is properly included 
in the order. 81 In making the record of such an 
apportionment it is not required, in the absence of 
statute, that any particular form be adopted or that 
the word “apportion” be used in the record, 82 or 
that it show the amount of state tax authorized to 
be raised, 83 or that the mathematical computation 
by which is ascertained the amount of state and 
county tax to be raised by each township or sub¬ 
division appear of record, 84 but it is sufficient if it 
appears that the just share of the amount to be 
raised for state and county purposes is apportioned 
among the several townships or other subdivisions. 85 
The apportionment may be made up of two Or more 
reports or records. 86 

Compelling apportionment . If the county au¬ 
thorities improperly refuse to apportion the taxes 
they may be compelled to do so by mandamus. 87 

Signature . Failure of the chairman of the prop¬ 
er apportioning board to sign the record of the 
apportionment, as required by statute, renders the 
apportionment invalid; 88 but, where it has been 
so signed, the failure of the clerk of the board 
also to sign does not affect its validity. 89 

§ 355. Requisites and Validity of Levy 

While the levy need not be formal, a failure substan¬ 


tially to pom ply with the ftatuttfry requirements as to 
mode or manner of making the levy Invalidates the tax; 
and there must be strict compliance with mandatory 
provisions.' 

Subject to compliance with statutory requirements 
as conditions precedent, it is not required that a 
levy of a tax shall be made in a formal manner, 
if the order therefor is sufficient to indicate an 
intention to have the tax assessed and collected, 90 
and the property to be subject thereto. 91 As far as 
the legality of the transactions is concerned, levy¬ 
ing a tax pursuant to the authorizing constitutional 
provision, and its proper use, are two distinct 
transactions. 92 The imposition or levying of a 
tax must be direct and specific 93 

Compliance with statute . Although it has been 
said that no tax can be sustained as valid unless it 
is levied in accordance with the letter of the stat¬ 
ute, 94 as a general rule, a levy of a tax is valid 
when, and only when, there has been at least a sub¬ 
stantial compliance, in all material particulars, with 
the forms, methods, and various steps which are re¬ 
quired by statute as conditions precedent to the 
validity of the tax, 95 such as with respect to an 
order for the submission of the question to popular 
vote, 96 the making of a previous estimate of the 
necessary or probable expenses of the taxing gov¬ 
ernmental subdivision, 97 notice of the meeting of 
the board to levy the tax, discussed infra § 359, 
a statement of the purpose and amount of the 
tax, infra §§ 363, 364, a list or assessment roll of 
taxable property, infra § 454, a determination of the 
rate or amount, infra § 361, and the filing of a 


79. Ill —Chicago, etc., R. Co v Bald¬ 
ridge. 62 N.B. 263. 177 Ill 229. 

Mass.—Alvord v. Collin, 20 Pick. 418 

80. Neb—Beadle v. Sanders, 177 N 
W. 789, 104 Neb. 427. 

61 C.J. p 660 note 84. 

8 X. N.J.—Bayonne v Hudson County 
Com'rs, 46 N.J.Law 93. 

88 . Mich.—Boyce v. Sebrlng, 33 N.W. 

815, 66 Mich. 210. 

83. Mich.—Hoffman v. Lynbum, 62 
N.W. 728, 104 Mich. 494. 

61 C J. p 660 note 87. 

84. Mich.—Boyce v. Sebrlng, 33 N.W. 

816, 66 Mich. 210. 

85. Mich.—Boyce v. Sebrlng, supra. 

86. Mich.—Boyce v. Auditor General, 

61 NW. 467, 90 Mich 314, reheard 

62 N.W. 764, 90 Mich. 326. 

61 C.J. p 660 note 90. 

87. Mich —People v. Jackson County, 
24 Mich. 237. 

88 . Mich.—Weston v. Monroe, 47 N. 
W. 446, 84 Mich. 841, distinguishing 

84 C.J.S.—44 


Lacey v. Davis, 4 Mich 140, 66 Am 
D 524. 

89. Mich—Sheldon v. Marion Tp., 59 
N.W. 614, 101 Mich. 256. 

90. U.S.—Gulf Refining Co v. Phil¬ 
lips, CCA La., 11 F.2d 967, certio¬ 
rari denied 47 S Ct 93, 273 U S 697, 
71 LEd 846. 

61 C.J. p 660 note 96. 

Order of commissioners' court fix¬ 
ing county tax rate and apportioning 
sums among specified funds was & 
valid “tax levy."—Cranflll Bros. Oil 
Co. v. State, Tex.Civ.App., 64 S.W.2d 
813, error refused. 

91. Va.—Sussex County v. Jarratt, 
106 S.E 384, 129 Va. 672, rehearing 
denied 106 SE 627, 129 Va. 672. 

61 C.J p 661 note 97. 

98, Ala.—Barbour County Hospital 
Ass’n v. Hudson, 54 So.2d 489, 256 
Ala 238. 

93. Ark.—Mann v. McCarroll, 130 S 
W.2d 721, 198 Ark. 628. 
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Construction 

A tax levy will not be construed as 
having been made in order to supply 
and fill in an apparent omission or 
dereliction of the lawmaking body — 
Mann v. McCarroll. supra. 

94. Mass.—Hough v. North Adams, 
82 N.E. 46, 196 Mass. 290. 

95. Fla—Certain Lots Upon Which 
Taxes Are Delinquent v. Town of 
Montfcello, 31 So 2d 905. 159 Fla. 
134. 

Mo.—State ex rel. and to Use of 
Moore v. Wabash R. Co.. 208 S W.2d 
223, 357 Mo. 380—Howell v. Divi¬ 
sion of Employment Sec., Depart¬ 
ment of Labor & Indus. Relations 
of State, 222 S.W.2d 953, 240 Mo 
App. 921. 

61 C.J. p 561 note 99. 

98. Ill —Peoria, etc., R. Co. ▼. Peo¬ 
ple, 55 N.E. 714, 183 Ill 19 

97. Or—Oregon R. Co. v. Umatilla 
County, 81 P. 352, 47 Or 198. 

61 C.J. p 561 note 2. 
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pititioh for a fevy. M A fiLllttre ' sttbdtsmtirflljr to 
comply with the statutory Requirements as to mqde 
or manner of making the levy is a fatal omission 
invalidating the tax but, if there is a substantial 
compliance, a levy will not be' invalidated because 
of mere irregularities or informalities, 1 or because 
of a failure to do something not required by the 
statute.* 

Mandatory and directory provisions . A distinc¬ 
tion must be made between provisions which are 
mandatory $nd provisions which are merely direc¬ 
tory. 3 If the statutory provisions relating to a 
levy have for their object the protection of the 
taxpayer against spoliation or excessive taxation, 
they are mandatory and must be strictly followed. 4 
If, however, the requirements prescribed by the 
statute are designed for the information of assessors 
and other officers, and intended to promote despatch, 
method, system, and uniformity in the mode of 
proceeding, unless they are accompanied by nega¬ 
tive or restrictive words importing that the acts 
prescribed shall not be done in any manner or time 
other than that designated, 5 they are merely direc¬ 
tory, and a failure to comply therewith does not 
invalidate the levy; 6 and this is true of clerical 
and ministerial duties, the observance or nonob¬ 
servance of which does not injuriously affect the 
taxpayer. 7 

An act of appropriation of the money to be raised 
by the tax to the specific object for which it is lev¬ 


ied if fwt necessary in order to fnake a legal levy, 
where the language' of the statute, which authorizes 
the levy, of itself amounts to an appropriation. 8 

Time of determination of validity . The validity 
of a levy of tax is to be determined as of the time 
the levy is made, 9 and hot by events which may 
happen thereafter to defeat the intention of the 
board which made the levy. 16 

§ 356. —— Certificate or Estimate as to Rate 
or Amount 

Where It ie required by constitutional or statutory 
provision that a certificate, budget, or estimate of the 
rate or amount of the taxes required be filed as a con¬ 
dition precedent to a levy, there must be compliance 
w|th such requirement In every substantial particular. 

Where it is required by constitutional or statutory 
provision that certain authorities of a political divi¬ 
sion or subdivison of the state shall make and file, 
with specified officers, a certificate, budget, or 
estimate Of the rate or amount of taxes which they 
require to be raised, as a condition precedent to 
the levy thereof, it is essential, before the tax can 
be lawfully levied, that there shall be a compliance 
with such requirement in every substantial particu¬ 
lar, 11 such as with respect to the officers or board 
by whom the certificate or estimate is to be signed 
and submitted, 12 the making of an itemized state¬ 
ment showing the financial condition of the gov¬ 
ernmental division or subdivision asking the tax, 13 
or with respect to publication of the certificate or 


98. Ind.—William® v. Lawrence 

County, 23 NE. 76, 121 Ind. 239. 

61 C.J. p 661 note 7. 

99. Ill.—Chicago, etc., R. Co. v. Peo¬ 
ple, 72 N.E 1105, 213 IU. 458. 

61 C.J. p 561 note 8. 

1. Ill.—People ex rel. Schlaeger v. 
Buena Vista Bldg. Corp., 71 N.E. 
2d 10, 896 111. 164. 

61 C.J. p 561 note 9. 

The statute pertaining to irregular¬ 
ities in the assessment and 14vy of 
taxes is to be construed liberally in 
order to effectuate legislative intent 
that mere Irregularities of officers in 
assessment, levy, or collection P f tax¬ 
es, not affecting substantial Juntlce 
of tax itself, will not vitiate levy, 
but amendments cannot, be allowed 
where they add matter which la es¬ 
sential as a basis for the levy of the 
tax and the statute cannot b$ invoked 
to render proceedings valid which are 
void ab Initio —People ex rel, Schlae- 
ger v. Buena Vista Bldg. Corp., supra 
—People ex rel. Wangelln v. City of 
Bt Louis, 10 N.E.2d 369, 867 Ill. 67. 

8 . Iowa.—Mitchell v. Charles City 
Western Ry. Co., 148 N.W. 975, 119 
Iowa 237. 

61 C.J. p 662 note 10. j 


3. Minn.—State v. Minnesota & On¬ 
tario Power Co., 141 N.W. 839, 121 
Minn. 421. 

61 C.J. p 662 note 12. 

4. Colo.—MacGinnis v. Denver Land 
Co., 6 P.2d 919, 90 Colo. 72, followed 
in Adams v. City and Coynty of 
Denver, 6 P 2d 923, 90 Colo. 81, 
and MacGinnis v. Hudson, ,6 P.2d 
923, 90 Colo. 82. 

Pa—Appeal of Baldwin, 33 A.2d 773, 
153 Pa Super. 358. 

61 C.J. p 562 note 13. 

5. N.Y.—Lancaster Sea Beach Impr. 
Co. v. New York, 108 NJE., 9Q, 214 


8. Miss.—Barron v. Eason, 26 Said 
188, 199 Miss. 789. 

Pa.—Appeal of Baldwin, 88'A.2d 778, 
168 Pa.Super. 358. 

61 C.J. p 662 note 16. 

7. Or.—Clark & Wilson Lumber Ca 
of Delaware v. Weed, 2 P.2d IS, 137 
Or. 186. 

61 C.J. p 562 note 16. 

& Fla.—State v. Southern Land, etc*, 
Co., 88 So. 999, 45 Fla. 374* 

8. HI.—People ex rel. Schlaeger v. 
Buena Vista Bldg. Corp., Tl N.E. 
2d 10, 396 111. 164—People sx rel. 
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Schlaeger v. Siebel, 57 N.E.2d 878. 
388 Ill. 98—People ex rel. Gowdy 
V. Baltimore & O. R. Co, 62 N.E.2d 
255, 385 Ill. 86—People ex rel. Birch 
v. Pennsylvania R. Co., 30 N.E 2d 
739, 375 Ill. 85—People ex rel. To¬ 
man v. Central Plaza Hotel Corp 

30 N.E 2d 670, 375 Ill. 114—People 
ex rel. Gill v. Baum, 11 N.E 2d 873, 
367 Ill. 249. 

61 C.J. p 562 note 18. 

10. Ill—People v. Scott, 133 N.E* 
299, 800 m. 290. 

ML Or.-r*State v. Hare, 158 P. 790, 78 
Or. 540 

61 CLJ. p 563 note 21. 

Submission to county clerk 
County clerk, under budget law, 
was 'Charged with duty to scrutinise 
tax levies certified by taxing author¬ 
ities, and was prohibited from extend¬ 
ing on tax roll any Illegal levy.— 
Hawkins v. Gregory, 86 P.Sd 847, 198 
Kan. 477, 

18. Ill.—Peoria, etc., ,R V Co. v. People, 

31 N.E. 118, 141 Ill. 483. 

61 C.J. p 568 note 22L 

13. Okl.—City of Shawnee v. City of 
Tecumeeh, 160 P* 890, 63 Okl. 609. 
61 C*J* P 568 note 28. 
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appropriation bill, where it is in that form, 14 ex¬ 
cept that a statutory requirement of publication 
does not apply where it conflicts with a constitution¬ 
al provision for a direct levy. 16 A substantial com¬ 
pliance with such a requirement is ordinarily suffi¬ 
cient, and the tax will not be invalidated by mere 
irregularities or informalities in the certificate or 
estimate, 16 particularly where there is a statutory 
provision curing merely formal defects and ir¬ 
regularities which do not affect the substantial jus¬ 
tice of a tax. 17 A certificate regular on its face 
is, in the absence of notice of illegality, sufficient 
authority for a levy of the amount certified. 16 

Time of filing . It has been held that a statutory 
requirement that the certificate or estimate be made 
and presented on or before a specified date is 
mandatory, and that a valid levy cannot be made 
unless the certificate or estimate is made and filed 
on or before the date specified; 19 but, on the other 
hand, it has been held that such a requirement is 
merely directory and that a substantial compliance 
therewith is sufficient, 20 particularly where the 
statute contains a provision curing formal defects 
and irregularities. 21 

Presumption. The existence of one certificate, 
although not sufficient in amount, is a strong pre¬ 
sumption against the existence of another certifi¬ 
cate; 22 and, where a certificate is found in the 
proper office with the officer’s file mark on it, it 
will be presumed to have been filed on the date 
named in the file mark and to have been the basis of 
the tax levy. 23 

Judgment as dispensing with certificate. A judg¬ 
ment against a political subdivision on an obliga¬ 
tion which shows on its face that the holder is 
entitled to have a tax assessed and collected for its 
payment imposes on the taxing authorities the duty 


of levying iuch tax, notwithstanding a failure to 
certify, at required by statute, that the judgment 
has been audited and allowed by the proper au¬ 
thorities, 24 

§ 357. -Time'of Levy 

a. In general 

b. Period covered by levy 

a. In General 

Except at otherwise provided by constitutional or 
statutory provisions, the levy of a tax is not required to 
precede In order anything except the collection of the tax; 
there must be compliance with mandatory provisions con¬ 
trolling the time of making the levy. 

In the absence of a constitutional or statutory 
limitation as to time, the levy of a tax is not re¬ 
quired to precede in order anything except the col¬ 
lection of the tax ; 25 it may be made after an assess¬ 
ment as a basis for the levy has been completed 26 
or at any time during the year, 27 and the fact that 
it is made somewhat later than usual will not invali¬ 
date it. 26 

Mandatory provision . A statutory provision that 
the tax levy shall be made at a certain time of the 
year or on or before a certain date or between cer¬ 
tain dates, is, in some jurisdictions, held to be man¬ 
datory, 29 so that a levy, in order to be valid, must 
be made at or within the time prescribed, 30 unless 
the delay is caused without any fault or neglect on 
the part of the levying officers. 31 Under this rule 
a levy at any time other than that fixed by statute 
has been held invalid, although the levying board 
convenes and makes the levy in obedience to a 
mandamus from a federal court. 32 Where the levy¬ 
ing authority or board holds its meeting at or with¬ 
in the limited time, and adjourns to a later time, a 
levy at the adjourned meeting is valid, 33 unless the 


14. Ill.—People v. Day, 115 N.E. 732, 
277 III. 643. 

61 C.J. p 663 note 24. 

15. Ill.—People v. Day, supra. 

61 C.J. p 663 note 26. 

15. Ill.—People v. Cairo. V. & C. Ry 
Co., 93 NE. 406, 247 Ill. SCO. 

61 C.J. p 663 note 26. 

17. III.—St Louis, etc., R. Co. v. Peo¬ 
ple, 86 N.E. 228, 147 IU, 9. 

61 C.J. p 663 note 27. 

18. Mich.—Wall v. Trumbull, 16 
Mich. 388. 

61 C.J. p 663 note 28. 

19. Ky.—Pinevilie v. Moore, 227 S. 
W. 477, 190 Ky. 857. 

61 C.J. p 663 note 31. 

90. Mich.—Smith v. Crittenden, 16 
Mich. 152. 

61 C.J. p 568 note 28. 


91. Ill.—Thatcher v. People, 79 Ill 
597. 

61 C.J. p 663 note 34. 

92. Mich —Case v. Dean, 16 Mich. 

12 . 

93. Ill.—Gage v. Nichols, 25 N E 
672, 136 Ill. 128. 

24 . US—Hawley v. Fairbanks, Ill., 
2 S.Ct. 846, 108 U.S. 643, 27 L.Ed. 
820 

95. Ky.—Commonwealth v. Chesa¬ 
peake, O. & S. R. Co., 133 S.W. 669, 
141 Ky. 633. 

96. Ill.—People v. Board of Review 
of Cook County, 126 N.E. 274, 290 
Ill. 467—Morrison v. Moir Hotel 
Co., 204 Ill.App. 438. 

97. La.—Constantin Refining Co. v. 
Day, 85 So. 613, 147 La. 623. 

61 C.J. p 564 note 43. 
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98. Neb.—Hallo v. Helmer, 10 N.W 
668, 12 Neb. 87. 

29. Ill.—People v. Chicago, B. 4b Q 
Ry. Co, 107 N.E 322, 266 Ill. 160. 

61 C.J p 664 note 46. 

30. Ill.—People ex rel. Schmulbach 
v. Baltimore & O R. Co., 79 N E 2d 
598, 400 Ill. 816—People ex rel 
Euziere v. Rice, 8 N.E.2d 683, 290 
Ill.App. 614. 

61 C.J. b 564 note 46. 

31. La.—Torlan v. Bchayot, 17 So 
203, 47 LsuAnn. 589. 

Md.—American Coal Co. v. Allegany 
County, 59 Md. 185. 

32. Ark.—Martin v. McDiarmid, 17 
S.W. 877. 55 Ark. 213. 

33. Ill.—Bowyer v. People, 77 N.E 
91, 220 IU. 93. 

61 C.J. p 564 note 49. 
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adjournment is made without authbrity therefor.* 4 
A provision, that if the board fails to make a levy 
within or at the time fixed by law, a special meeting 
may be called for the purpose of making a 1 levy, 
does not require that, where the board fails to 
levy within the time fixe4» the levy shall be made at 
a special meeting only. 35 If the levy is made within 
the prescribed time it is not invalidated by a later 
amendment merely reducing the rate of taxation. 36 

Directory provision. In other jurisdictions a 
provision as to the time of levy is held to be merely 
directory, 37 so that legal taxes can be levied at any 
time during the yeaT whenever the necessity aris¬ 
es, 38 and a delay beyond the statutory time in mak¬ 
ing the levy will not avoid it, 39 provided it is made 
in time to give a taxpayer a reasonable opportunity 
to pay the taxes before they become delinquent. 40 
This rule is particularly applicable where the stat¬ 
ute also provides that the fact that the levy is not 
made within the time required by law will not in¬ 
validate the tax. 41 Under this rule an unsuccessful 
attempt to levy a tax within the time prescribed does 
not exhaust the power to make a new and valid levy 
afterward. 42 

Postponement of discretionary taxes . In order to 
keep within the constitutional or statutory limita¬ 
tion as to amount, the levy of any discretionary tax 
should be postponed until all mandatory taxes have 
been levied in full 43 

b. Period Covered by Levy 

Generally, the period covered by a levy of taxes Is 
the calendar or fiscal year. 


Ordinarily a levy of taxes is made for the entire 
calendar or Jiscai year and not for only a part of 
the year; 44 and, in the absence of a constitutional 
or statutory provision to the contrary, the power 
to levy a tax in any one year is restricted to a levy 
for that year 46 or for the ensuing year 46 and a tax 
cannot be levied in such year for a past year, 47 
particularly where the power of the levying author¬ 
ities expired with the preceding year. 48 Two levies 
may be made in one year, provided they are made 
for different years, one for the current year and 
one for the succeeding year, 49 and the prematurity 
of the levying of a tax before the commencement 
of the next tax year does not affect its legality. 60 
A levy based on an assessment made at the end of 
a year should bear the rate levied for the ensuing 
year. 61 

§ 358. -Place of Levy 

A lawful levy can be made only within the state, 
at a place where the levying authority Is authorized by 
law to hold its meetings. 

A lawful tax levy can be made only within the 
state, 52 at some place where the levying board or 
other authority is authorized by law to hold its 
meetings. 63 

§ 359. — Notice of Levy 

Generally, taxpayers should have some notice of the 
levy and an opportunity to be heard as to the validity 
and extent of the tax. 

As a general rule, at some stage, before a tax be¬ 
comes irrevocably fixed as a charge on his property, 


34. Md —State t. Merryman, 7 Harr. 
& J 79. 

Misa.—Smith v. Nelson, 67 Miss 138 

35. Miss.—Beck v. Allen, 58 Miss 
143 

36. Miss.—McCready v. Lonsdale, 58 
Miss. 877. 

37. Tex —Cadena v. State, Civ.App., 
185 SW. 367. 

61 C.J. p 564 note 53. 

38. Tex—Cadena v. State, Civ.App., 
supra 

39. Colo.—Colorado & S. Ry. Co. v. 
Board of Com’rs of Boulder County, 
196 P. 331, 70 Colo. 8. 

61 C.J. p 664 note 55. 

40 . Wyo. — Baker v. Paxton, 215 P. 
257, 29 Wyo. 500. 

41. 'Mo.—St. Louis & S. F.Ry. Co. v. 
Gracy, 29 S.W. 679, 126 Mo. 472 

43 . Colo —Union Pac. R. Co. v. Board 
of Com’rs of Boulder County, 196 
P. 383, 70 Colo.* 13. 

61 C.J. p 564 note 68. 

43 . Or.—Sphoel Disk No 24 of'Mari¬ 
on County v. Smith, 191 P. 506, 97 
Or. 1. 


44 . Ala—Proctor v. State, 109 So. 
105, 215 Ala 6. 

61 C.J. p 565 note 61. 

45. Okl —Breeding v. Excise Board 
of Oklahoma County, 69 P.2d 638, 
180 Okl 379. 

61 C.J. p 565 note 62. 

46 . N.J.—Lehigh Valley R. Co of 
New Jersey v. State Board of Taxes 
and Assessment, 144 A 629, 105 N. 
J.Law 349. 

47 . Ill —People ex rel Nash v. Bar¬ 
nett, 195 N.E. 449, 360 Ill. 67. 

Kan.—Thompson v. Board of Com'rs 
of Chautauqua County, 75 P.2d 889, 
147 Kan. 151. 

61 C J. p 565 note 64. 

48 . Ark.—Boehm v. Porter, 17 SW. 

, 1, 64 Ark. 665—Parr v. Matthews, 

8 S.W. 22, 50 Ark. 390. 

49 . Ky.—Cincinnati, etc., R. Co. v. 
Commonwealth, 51 S.W. 568, 21 Ky. 
L. 418. 

Division of levy 

County board was authorized to di¬ 
vide tax levy in two parts, one for 
twelve months afcd other for three 
months, to meet budget for period | 
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of fifteen months adopted pursuant to 
mandatory provisions in statute re¬ 
lating to annual budget; and amend¬ 
ment to statute authorizing certain 
counties to adopt annual budget pro¬ 
viding that county hoards might fix 
budget period to cover any time de¬ 
sired and amend tax levies to conform 
therewith was held not to affect va¬ 
lidity of budget adopted by county 
board pursuant to original statute 
covering period of fifteen months and 
county tax levies covering such pe¬ 
riod —People ex rel. Wangelin v. Illi¬ 
nois Cent. R. Co., 198 N.E. 694, 361 Ill. 
590. 

00. La —Iberia Parish v. Iberia Par¬ 
ish Police Jury, 49 So. 5, 123 4»a. 
416. 

61. Ky.—«Gray v. Louisville, H. A St. 
L. Ry. Co., 258 S.W. 809, 201 Ky. 
760. 

61 C.J. p 565 note 68. 

52. Kan—Marlon County v. Barker, 
25 Kan. 258. 

63. Mies.—Capital State Bank V. 

Lewis, 2 So 243, 64 Miss. 727_ 

Johnson v. Futoh, 67 Miss. 73. 



84 dJ.’S. 


TAXATION 


5§ 359-360 


a taxpayei should have notice and an opportunity 
to be heard as to the validity and extent of the 
tax; 64 but he is not required to have notice at every 
step in the proceedings, and a statute has been 
held valid which requires notice of the levy only 
on application of the collector for judgment. 55 
Every statutory requirement with respect to no¬ 
tice must be observed. 56 It has been held, how¬ 
ever, that every owner of land is chargeable with 
notice that a tax will be levied on it each year, 57 
and that the rule that, where a local improvement 
is to be paid by special assessments on the property 
benefited, the property owners shall have a right to 
notice and an opportunity to be heard has no ap¬ 
plication to the exercise of the general taxing power 
of the state or any of its municipal subdivisions, 58 
and, in the absence of a statutory requirement there¬ 
for, notice of the levy of such a tax and an oppor¬ 
tunity to be heard are not required 59 Accordingly, 
a statute providing for a general tax, without such 
notice and opportunity to be heard, has been held 
valid, 60 and where the taxpayer has notice and a 
hearing on the fixing of values for taxation pur¬ 
poses, the rate of taxation to be applied to the 
assessed values may be fixed without notice or hear¬ 
ing. 61 

Notice of meeting . A statute requiring notice to 
taxpayers of the meeting of the board which is to 
levy the tax must be complied with; 62 but, where 
notice of the meeting, at which the purpose for 
which a tax is to be levied is decided, has been duly 
given, further notice of the levy is not required. 63 


Advertisement . A statutory provision requiring 
a copy of the order of levy to be advertised for a 
given period at the door of the courthouse and in 
a published gazette is merely directory; 64 and, al¬ 
though it should be complied with, 65 a failure to 
do so will not render 'the levy invalid. 66 It is not 
rendered invalid by the fact that there are vari¬ 
ances between the levy and the purported copy 
thereof as published, 67 or by the fact that, although 
a copy of the order containing a tax levy has been 
advertised at the door of the courthouse, it has not 
been published in a public gazette. 68 

§ 360. . . List or Assessment as Basis for 

Levy 

The levy mutt generally be bated on a liat or attets- 
ment of the taxable property, utually the laat completed 
asseaament roll or liat in force at the time the levy It 
made. 

A statutory provision requiring the tax levy to be 
based on a list or assessment of the taxable prop¬ 
erty, which must be before the levying officers at 
the time, so that they may determine the rate nec¬ 
essary to raise a given sum, has been held to be 
merely directory; 69 and, where the necessary in¬ 
formation may be obtained from the assessor's books 
or from any other authentic source, a failure to 
prepare and file such list or assessment does not 
invalidate the levy, 70 particularly where there is a 
statutory provision curing such defects or irregu¬ 
larities. 71 The rate of taxation, however, should 
be fixed in connection with, and in view of, the 
amount of valuation, 72 and, therefore, where the 


64. Ark—Mann v McCarroll, 130 
S W.2d 721, 198 Ark. 628 
Ill—Feople v Arnold Bros., 118 N E. 
702, 282 Ill 305. 

Wis —Milwaukee County v. Dorsen, 
242 N.W. 515, 208 Wis. 637. 

Notloe by publication 

Statutes providing- for notice by 
publication have been held invalid — 
Barnett v. Cook County, 57 N.E 2d 
873, 888 Ill. 251—Barnett v. Cook 
County. 26 N E 2d 862, 373 Ill 616— 
Griffin v. Cook County, 16 N E 2d 906, 
369 111 380, 118 ALR. 1157. 

45. Ill.—People v. Arnold Bros., 118 
N.E. 702, 282 Ill. 805. 

61 C.J. p 565 note 73. 

50. Ark—Cox v. Drainage Dist No 
27 of Craighead County, 187 S.W.2d 
887, 208 Ark. 756. 

Notioe as jurisdictional 

Where law prescribes notice of any 
step in proceeding to levy a prop¬ 
erty tax, publication of notice is ju¬ 
risdictional.—Cox v. Drainage Dist 
No. 27 of Craighead County, supra 

A7. Mich.—Caplan v. Jerome, 22 N. 
W.2d 270, 814 Mich. 198—Detroit 


Life Ins Co. v. Fuller, 199 N.W 
699, 228 Mich 191. 

Mont —Corpus Juris cited in Sutter v 
Scudder, 103 P 2d 303, 306, 110 

Mont. 390 

58. Ind —Wright v. House, 121 N.E 
433, 188 Ind 247. 

59. Tex —Western Union Telegraph 
Co v. Wichita County Water Im¬ 
provement Dist. No. 1, Civ App„ 19 
S W 2d 186, affirmed, Com App , 30 
SW.2d 301. 

61 C.J. p 565 note 77. 

60. Ind—Wright v. House, 121 NE 
433, 188 Ind. 247—Harmon v. Bol- 
ley, 120 N.E. 33, 187 Ind. 511, 2 
ALR. 609. 

61. N.J —Bergen County R. Co. v 
State Board of Taxes and Assess¬ 
ments, 121 A. 150, 98 N.J Law 858 

61 C.J. p 565 note 78%. 

68. Nev.—State v. Manhattan Silver 
Min. Co., 4 Nev. 318. 

63. Fla.—Borland v. Towles, 67 So. 
640, 69 Fla. 125—Osban v. Cooper, 
58 So. 50, 63 Fla. 542. 
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64. Ga—McGregor v. Hogan, 112 S 
E 471, 153 Ga 473, affirmed 44 S 
Ct. 50. 263 US 234, 68 L Ed 282 

61 C J p 566 note 80 

65. Ga.—Dunn v. Harris, 86 S E. 556, 
144 Ga. 157. 

66 . Ga—McGregor v. Hogan, 112 S. 
E. 471, 153 Ga 473. affirmed 44 S.Ct 
60, 263 U S 234, 68 L.Ed. 282. 

67. Ga —McWhorter v. Chattooga 
County, 114 S E. 203, 154 Ga. 289. 

68 . Ga.—Garrison v. Perkins, 74 S.E 
541, 137 Ga. 744. 

89. Ky.—Breathitt County Board of 
Education v. Breathitt County Fis¬ 
cal Court, 223 S.W. 830, 188 Ky. 674. 

61 C.J. p 566 note 86. 

70. Ala.—Perry County ▼. Selma, 
etc., JR. Co., 65 Ala. 391. 

61 C.J. p 566 note 87. 

71. N.D.—Scott, etc., Mercantile Co 
v. Nelson County, 104 N.W. 628, 14 
N.D. 407. 

78. Pa.—Philadelphia & Reading 
Coal & Iron Co. v. Schmidt, 98 A. 
964, 254 Pa. 851* 
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levy is based on such list or assessment H usually 
must be based on the last completed assessment roll 
or list in force at the time the levy is made. 78 This 
may be the assessment for the year for which the 
taxes are levied, 74 or, if the assessment for that 
year is not completed at the time the levy is made, 
the completed assessment for the previous year may 
be used as the basis of the levy. 76 A special tax 
voted in a given year may be levied on the assess¬ 
ment of that year, notwithstanding such assess¬ 
ment has already been used for the general taxes of 
that year, and notwithstanding the levy of the spe¬ 
cial tax is made the following year. 76 

The last completed assessment roll or list, on 
which the levy may be based, within the meaning 
of the above rule, means the last roll or list made 
qp or prepared m due compliance with the law in 
effect at that time, 77 as corrected and approved by 
the state board of equalization, 78 and not the as¬ 
sessment by the local assessor, which has not yet 
received the approval of the board, 79 A levy can¬ 
not be based on a list or roll not made and com¬ 
pleted until after the levy, although in the same 
year, 80 unless by virtue of the statute the assess¬ 
ment, although made after the levy, takes effect as 
of a time prior thereto. 81 

Levy for period of years . Where a special tax 
is levied for a given period of years, the tax for 
each year during such period is based on the as¬ 
sessment for each year. 82 It has been held that 
where a legislature, which meets only every two 
years, levies taxes biennially, for a two year pe¬ 
riod, such taxes may be based on assessments made 
immediately preceding and immediately following 


the session of the legislature, 88 and taxes based on 
a subsequent assessment, available only to the suc¬ 
ceeding legislature, after such period, cannot be 
considered for contractual purposes in estimating 
the revenue for the succeeding biennial period. 84 

A levy for omitted taxes in a past year must be 
based on the assessment for the year in which the 
tax was omitted, 85 and under a statute which per¬ 
mits the assessment to be made for the preceding 
year in which it had been omitted, and taxes to be 
collected thereon, such assessment may be used as 
the basis for a tax levy for the preceding year 
and also for the present year. 86 

Repealed and revived tax. A list prepared under 
a resolution to lay a tax which is repealed, cannot 
be used for collection of the tax under a subsequent 
resolution reviving the tax. 87 

Annexation of territory . An assessment made by 
the authorities of one political division cannot be 
used as a basis for the levy of the tax rate of an¬ 
other division after annexation thereto has taken 
place. 88 

§ 361. - Determination of Rate or 

Amount 

a. In general 

b. Limitation and excess in general 

c. Exercise of discretion 

a. In General 

A tax cannot be levied without fixing the rate, In 
fixing which there must be at least substantial compli¬ 
ance with constitutional and statutory requirements with 
respect thereto. 


73. Mo.—State ex rel. and to Use of 
Jamison v St. Louis-San Francisco 
Ry. Co, 300 SW. 274. 318 Mo. 285 

61 C.J. p 566 note 90. 

74. Mo.—State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., supra. 

61 C.J. p 566 note 91. 

75. Mo—State ex rel. and to Use 
of Jamison v. St. Louis-San Fran¬ 
cisco Ry. Co, supra. 

61 C.J. p 566 note 92. 

iile ssmeat roll prepared in advance 
of levy 

Determination of whether county 
erroneously levied taxes for 1937 on 
assessment roll prepared In 1935 by 
assessors for city instead of assess¬ 
ment roll prepared in 1936 was to he 

S iught In provision of charter of 
ty; and where charter of city re¬ 
quired city assessors to deliver to the 
county hoard of supervisors on or be¬ 
fore October 1 of each year a copy of 
the tax roll prepared for the current 


year '‘as they then exist,” but also 
provided for delivery of assessment 
rolls to city clerk on or before Octo¬ 
ber 1 and for confirmation of tax 
rolls by city council within five days 
thereafter, use by county of assess¬ 
ment rolls prepared one year in ad¬ 
vance of tax levy based on them was 
authorised.—Rochester Sav. Bank v 
Monroe County, 8 N.Y.S.2d 107, 169 
Misc. 526. 

76. Iowa.—Cantillon v. Dubuque, 
etc., R. Co., 42 N,W. 613, 78 Iowa 48, 
5 L.R.A. 776. 

77. Kan—Geary County v. Missouri, 
etc., R. Co, 61 P 693, 62 Kan. 168. 

61 C.J. p 666 note 94. 

78. Mo.—*State ex rel. and to Use of 
Jamison v. St Loul?-$an Francisco 
Ry. Co., 300 S.W. 274, 318 Mo. 286. 

61 C.J. P 666 note 96. 

79. Mo.—State v. Wabash R. Co, 168 
S.W. 26, 251 Mo. 134. 

61 C.J.,p 567 note 96. 

80. Mo.—State ex rel. and to Use of 

694 


Jamison v St Louis-San FranciBco 
Ry Co , 300 S.W. 274, 318 Mo 286 
Wis—Hebard v. Ashland County, 12 
N.W. 437, 65 Wis. 146. 

81. Iowa.—Parsons v. Childs, 36 
Iowa 108. 

Va.—Prince George County v. Atlan¬ 
tic, etc., R. Co., 12 S.B. 667. 87 Va. 
283. 

82. Ill —People v. Sweltzer, 176 N.E. 
728, 339 Ill. 28. 

61 C.J. p 567 note 99. 

83. Ky. —State Highway Commission 
v. Coleman, 33 S.W.2d 818, 236 Ky. 
444. 

84. Ky.—State Highway Commission 
v. Coleman, supra. 

85. Mo.—State v. Jefferson County 
Ct. Clerk, 41 Mo. 683. 

88. Iowa.—Peirce v. Weare, 41 Iowa 

378. 

87. N.Y.—Gale v. Mead, 4 Hill 109, 
affirmed 2 Den. 232. 

88. Ky.—Covington v. Carroll, 108 8. 
W. 295, 82 Ky.L. 1266. 
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A ’tax cannot be levied without fixing the rate,® 9 
notwithstanding a constitutional provision to the 
effect-that the rate shall not exceed a given rate 
when the taxable property amounts to a given sum. 90 
In fixing or determining the rate or amount of tax¬ 
es to be levied there must be at least a substantial 
compliance with the constitutional or statutory re¬ 
quirements relative thereto, 91 such as with respect 
to the board or officer by whom the rate or amount 
is to be fixed or determined, 92 and the time 92 and 
manner or mode of determining and fixing such 
rate or amount, 94 which must be determined and 
fixed with such a degree of precision as to leave no 
uncertainty that cannot be removed by mere com¬ 
putation. 95 The levy of a certain per cent on the 
taxable property is a sufficient determination of the 
amount of the tax, where the amount which will 
result therefrom is exactly determinable by mere 
calculation. 90 

As to property in another jurisdiction . If prop¬ 
erty is subject to the jurisdiction of another taxing 
sovereignty, the determination of the amount of the 
tax is a matter for that sovereignty to decide, 97 and, 
in the absence of inequality or inevitable and gen¬ 
eral disproportion, or oppressiveness or discrimina¬ 
tion, such amount is not open to inquiry in another 
jurisdiction. 98 

b. Limitation and Excess in General 

The rate per cent or amount of the tax must not 


exceed constitutional or statutory limitations. The rate 
authorized at the time tha levy Is nude la the controlling 
rate. 

The rate per cent or amount of {he tax must not 
be in excess of the constitutional or statutory lim¬ 
itations applicable thereto. 99 As authorized by 
some statutes, however, an amount or rate which 
is originally excessive may be subsequently reduced 
by the proper authorities so as to bring it within 
the prescribed limitation j 1 and it has been held that 
it is the imperative duty of the levying board to 
make such reduction, 2 and that where the ex¬ 
cess is only as to certain items a proportionate re¬ 
duction may be made. 9 In determining whether 
a particular tax levy is excessive, a tax for a pur¬ 
pose not within the prescribed limitation cannot be 
considered. 4 

What rate controls . The rate of taxation author¬ 
ized at the time the levy is made controls as to its 
validity 6 and not the rate permitted at the time the 
taxes are extended. 6 In the absence of anything 
m the statute to the contrary, a statutory limita¬ 
tion of the rate or amount of taxation is prospective 
only, and not retroactive, in its operation. 7 

c. Exercise of Discretion 

Within constitutional and statutory restrictions and 
in view of public needs, the levying board may exercise 
reasonable discretion In determining the amount or rate 
of taxes; and allowance may be made for losses, cost 
of collection, and contingencies. 


39. Mont.—State v. State Board of 
Examiners. 104 P. 1055. 40 Mont. 
59. 

Tex.—City of Odessa v. Elliott. Civ. 
App., 47 SW.2d 866. reversed on 
other grounds, Com. App*. 58 S.W.2d 
84. 

“mate of taxation,” in common par¬ 
lance, means the per cent of valua¬ 
tion taken as the tax, and “valuation" 
la the ascertained sum to which the 
rate is applied, and “amount of tax- 
os" means the amount ascertained 
when valuation has been multiplied 
by the rate.—Morley v. Remmel, 221 
S.W«2dr 61, 215 Ark. 434. 

*0, Mont—State v. State Board of 
Examiners, 104 P. 1055, 40 Mont. 
69. 

91 C.J. p 567 note 9. 

•1, Okl.—El Reno Wholesale Gro¬ 
cery Co. v. Taylor, 209 P. 749, 87 
Okl. 140. 

61 G.J. P 567 note 10. 

Tsleatlon of legislature 
Where clause in statute providing 
that maximum tax levy should be 
governed by assessed valuation was 
'held" to be in irreconcilable conflict 
with classification statutes which 
provide for assessment on full and 
complete value and was Interpreted 
imm (teing maximum levy by taxable 


valuation, and legislature In amend¬ 
ing statute reenacted clause without 
change, legislature must be held to 
have intended that maximum tax levy 
should continue to be governed by 
taxable rather than assessed value, 
notwithstanding amending statute 
provided for repeal of original stat¬ 
ute and all previous amendments.— 
Northern Pac. Ry. Co. v. Dunham, 90 
P.2d 506. 108 Mont. 338. 

99. Ill—People v. Pittsburgh. C., C. 
& St. L. Ry. Co., 147 N E. 492, 316 
111. 410. 

61 C.J. p 567 note 11. 

93. Mo.—State ex rel. and to Use of 
Jamison v. St. Louis-San Francisco 
Ry. Co., 800 S.W. 274, 818 Mo. 285 

94. Okl.—Atchison, T. & S. F. Ry. 
Co. v. Myers, 246 P. 395, 114 Okl. 
240. 

61 C.J. P 567 note 13. 

95. Ill.—Chicago, etc., R. Co. v. Peo¬ 
ple, 80 N.E. 296, 225 Ill. 463. 

61 C.J. p 567 note 14. 

96. N.D.—Sykes v. Beck. 96 N.W. 
844, 12 N.D. 242. 

61 C.J. p 568 note 15, 

97. Mass.—Welch v. Burrlll, 111 N.E. 
774, 223 Mass. 87. 

98. Mass.—Welch v. Burrlll, supra 

99. Ill.—People ex rel, Harrell v. 


Baltimore A O. R. Co., 103 N.E.2d 
76. 411 Ill. 55—People ex rel. Nel¬ 
son v. Olympic Hotel Bldg. Corp., 91 
N.E 2d 597, 405 Ill. 440. 

61 C.J. p 568 note 19. 

1. Cal —Wall v. M. A R. Sheep Co., 
205 P.2d 14, 33 Cal 2d 768. 

61 C J. p 568 note 20. 

2. N.D.—State v. Hanna, 149 N.W. 
573, 28 ND 683. 

61 C.J. p 568 note 21. 

3. Ill.—People v. Chicago A A. R. 
Co., 154 N.E 893, 324 Ill. 179. 

61 C.J. p 568 note 22. 

4. Ill —People v. Illinois Cent. R. 
Co., 100 NE 212, 256 Ill. 332. 

5. Ill.—People ex rel. Little v. Pe¬ 
oria A E Ry. Co., 48 N.E.2d 518, 
383 Ill. 79—People ex rel. Burk¬ 
holder v. Peoria A E. Ry. Co., 30 N. 
E 2d 651. 375 Ill. 197—People ex rel. 
Nash v. Westminster Bldg. Corpo¬ 
ration, 197 N.E. 573, 361 Ill. 153- 
People v. Louisville A N. R. Go., 
184 N.E. 609, 861 Ill. 489. 

61 C.J. p 569 note 24. 

6 . Ill.—People v. Wabash Ry. Co., 
176 N.E. 767, 344 Ill. 606. 

61 C.J. p 569 note 25. 

7m Neb.—Adair v. Miller, 190 N.W. 

865, 109 Neb. 295. 

61 C.J. p 669 note 26. 
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M Subject to the restriction that there must he a 
compliance with the constitutional or statutory re¬ 
quirements with respect to the manner or mod^ of 
determining and fixing the amount or rate, and with 
respect to the limitation of such amount or rate, 
the amount levied should be commensurate with 
public needs,* and such a rate of taxation should be 
fixed as will produce the amounts required to be 
raised; 9 and it is illegal as to any excess over 
the amount necessary to produce the funds re¬ 
quired to be raised. 10 Within these limitations the 
levying board, provided it uses sound business judg¬ 
ment, may exercise a reasonable discretion in deter¬ 
mining what amount or rate of taxes shall be raised 
for any general or particular purposes; 11 and in 
determining such amount it should consider and de¬ 
duct funds on hand which are available and ap¬ 


plicable to the purpose or purposes for which the 
tax is being levied. 12 The mere fact that there is 
a considerable balance in its treasury does n6t, of 
itself, invalidate, to the exterit of that sum, a levy 
for particular purposes, 18 and the mere fact that 
in estimating, in advance, the amount that may be 
necessary for any purpose a larger amount is levied 
than is actually required does not invalidate the 
whole levy, 14 unless the amount levied is so grossly 
excessive as to show a fraudulent purpose in making 
the levy; 16 and whether the levy is so grossly ex¬ 
cessive as to constitute a fraud in law on the tax¬ 
payers is to be determined not from the fact that it 
subsequently develops that a larger amount was 
levied than was actually required, but from the facts 
existing at the time the levy was made. 18 


8. Utah —Plutus Min. Co. v. Orme, 
289 P. 132, 76 Utah 286. 

9m 111—People v. Chicago & A. R. 
Co, 154 NE. 893, 324 Ill 179—Chi¬ 
cago, etc., R. Co. v. Baldridge, 52 
N.E. 263, 177 Ill. 229. 

Appropriation made by legislature 
constitutes determination that 
amount thereof is expense which 
must be considered in determining' 
amount of annual tax—State ex rel 
Hudson v. Carter, 27 P.2d 617, 167 
Okl. 82, 91 A L.R. 1497 

10. Cal.—Gottstein v. Gray, 152 P.2d 
742, 66 Cal.App.2d 587. 

61 C.J. p 569 note 32. 

11. Mich.— Corpus Juris cited in 

Burnett v. City of Grand Rapids, 
250 NW. 320, 264 Mich 593. 

61 C.J. p 569 note 23. 

Declaration of emergency by coun¬ 
ty tax adjustment board, as author¬ 
ized by statute, justifying increased 
levy, was not void as exceeding ju¬ 
risdiction of board.—Payne v. Gros- 
sart, 190 N.E 752, 207 Ind. 157. 

12. Ill.—People ex rel. Nash v. 
Westminster Bldg. Corporation, 197 
N.E. 573, 361 Ill. 153—People ex 
rel. Schaefer v. New York. C. & 
St. L. R. Co., 187 N.E. 443, 353 Ill 
518. 

Okl.—Excise Board of Oklahoma 
County v. Cooper,' 82 P.2d 824, 183 
Okl. 387. 

61 C.J. P 569 note 34. 
statutes construed 

(1) Under statute stating manner 
in which tax commission must de¬ 
termine the revenue needs of state 
for the year ahead and providing that 
total of expenses to which state will 
be subject be deducted from any 
surplus remaining In state treasury 
if not applied by law to some spe¬ 
cial purpose, with "remainder" to be 
apportioned among the several coun¬ 
ties, the "remainder" is the state tax 
levy, provided it does not exceed the 


constitutional limit.—Sprague v. 

Fisher, 197 P 2d 662, 184 Or. 1. 

(2) Under disposition sections of 
Corporation Excise Tax Act and Per¬ 
sonal Income Tax Act, the tax com¬ 
mission must deduct net income 
yielded from the acts from remainder 
resulting when estimated surplus re¬ 
maining In state treasury is sub¬ 
tracted from expenses to which state 
will be subject for following fiscal 
year, rather than from the sum total 
of expenses.—Sprague v. Fisher, su¬ 
pra 

Items proper for consideration 

(1) Total amount of surplus bal¬ 
ance of revenue on hand from previ¬ 
ous fiscal years constitutes amount to 
be considered in determining rate of 
ad valorem taxation, even though 
there are intervening years in which 
there was no surplus, but deficit; and 
the excise board, in determining rate 
of ad valorem taxation, could consid¬ 
er as part of surplus balance of rev¬ 
enue on hand amount actually on 
hand, even though there are outstand¬ 
ing warrants against it.—Protest of 
St Louis-San Francisco Ry. Co., 26 
P.2d 744, 166 Okl. 147. 

(2) In computing rate of levy, net 
amount of uncollected taxes for fiscal 
year immediately preceding fiscal 
year in which levy is being made* may 
be included —Excise Board of Potta¬ 
watomie County v, Sinclair Prairie 
Oil Co., 29 P.2d 99, 167 Qkl. 251. 

Items not proper for consideration 

(1) For the purpose of determining 
rate of ad valorem taxation, excise 
board cannot consider a* part of sur¬ 
plus balance of revenue any amount 
which is not in existence, even though 
such amount was unlawfully expend¬ 
ed.—Protest of St. Louis-San Francis¬ 
co Ry. Co., 26 P.2d 744, 166 Okl. 147. 

(2) In making appropriation, ex¬ 
cise board cannot consider estimated 
income in excess of actual collections 
from such sources for previous fiscal 
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year.—Empire Pipe Line Co. v. Excise 
Board of Carter County, 23 P.2d 189. 
164 Okl. 126. 

(3) Net amount of uncollected tax¬ 
es for prior fiscal years may not be 
Included in computing the rate of 
levy—Excise Board of Pottawatomie 
County v. Sinclair Prairie Oil Co, 
29 P 2d 99, 167 Okl. 261. 

13 . ill —People ex rel. De Rosa v 
Chicago & N W. Ry. Co., 63 N E 
2<L401, 391 Ill. 347. 

61 C.J. p 569 note 36. 

14. Ill.—People ex rel. Thompson v 
Chicago & N W. R. Co, 73 N.E.2d 
418, 397 Ill 266—People ex rel. Wil¬ 
son v. Wabash Ry. Co., 14 N.E. 2d 
650, 368 Ill. 497. 

61 C.J. p 569 note 36. 

Disposition, of excess 

The statute dealing with refund of 
excess taxes and providing that, 
where no demand is made for the re¬ 
turn of excess taxes, they shall be 
distributed to the fund or funds for 
which they were levied and collect¬ 
ed and credited as a surplus therein 
for the next succeeding fiscal year 
does not confine the use of cash de¬ 
rived from unclaimed tax refunds to 
a corresponding reduction in ad va¬ 
lorem tax levies.—Payne County Ex¬ 
cise Board v. Atchison, T. & S. F 
Ry. Co., 9Q P.2d 422, 185 Okl. 32. 

15. Ill—People ex rel. Thompson v 
Chicago & N. W. R. Co., 73 N.E 2d 
418, 397 Ill. 266—People ex rel. Wil¬ 
son v. Wabash Ry. Co., 14 N.E.2d 
650, 368 Ill. 497. 

61 C.J. p 569 note 87. 

The tost usually applied, In deter¬ 
mining whether a tax levy is exces¬ 
sive in producing more revenue than 
is needed to meet expenses for which 
tax is levied, is whether the levy is 
so grossly excessive as to constitute 
a constructive fraud on the taxpay¬ 
ers—Rogge v. Petroleum County, 80 
P.2d 360, 107 Mont. 86. 

10. Mo.—State ex rel. and to Use of 
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Allowance for loss, cost of collection, and con¬ 
tingencies . For the purpose of insuring that the 
amount actually needed for the purpose to which 
it is to be applied will be raised and in the treas¬ 
ury, the levying authorities, in fixing the rate of 
taxation, may allow a reasonable rate for loss and 
cost of collection, that is, for uncollected taxes and 
commissions of the taxing collector , 17 for delin¬ 
quencies, 1 ® or to meet unforeseen contingencies . 19 
No hard and fast rule for determining the percent¬ 
age to be allowed can be laid down , 20 but, in making 
such allowance, sound business judgment should be 
exercised in estimating the amount necessary to be 
raised for such loss and costs of collection , 21 and 
this amount must be small in proportion to the en¬ 
tire tax , 22 and cannot be added to so as to extend 
the rate beyond the limit fixed by statute , 23 or in 


excess of that necessary to produce the several 
amounts authorized to be raised and expended , 24 
and, where it is clearly shown that the board has 
abused its discretion and levied a greater^ rate than 
necessary for such loss and cost, the rate will be 
held invalid to the exent shown to be unnecessary . 25 
The loss-and-cost item is to be included in the 
minimum rate and is subject to reduction . 26 

§ 362. - Statement of Rate or Amount of 

Levy 

The levy mutt etate distinctly, In the manner re¬ 
quired by statute, the amount or rate of the tax. 

A levy is invalid where it fails to state distinctly, 
in the manner required by statute, the amount or 
rate of the tax . 27 A substantial compliance, how¬ 
ever, with such requirement is sufficient, and it is 


Johnson v St Louis & S F It 
Co, 10 S.W2d 918, 321 Mo. 35 

17. U S —Pocahontas Coal & Coke 
Co. v. Cook, C.C AW.Va., 74 F.2d 
878 

Ill —People ex rel. Ghent v Cleve¬ 
land. C, C & St. L. Ry. Co., 6 N E 
2d 851, 365 Ill 443, 110 A.L.R. 119 
—People ex rel. Nash v. North¬ 
western Mut. Life Ins. Co. of Mil¬ 
waukee, Wis, 197 NE 758, 361 Ill 
248—People ex rel McDonough v 
Chicago, M, St P. & P. R Co, 188 
NE. 404, 354 Ill 438. 

61 C J p 569 note 39. 

Xn California 

(1) A statute authorizing tax levy 
for international exposition which did 
not fix amount of delinquency was 
held not unconstitutional when con¬ 
strued with act fixing penalty for de¬ 
linquency—Beck v Barnes, 18 P.2d 
749, 129 Cal App. 187. 

(2) In earlier cases a statutory 
prevision, which authorizes the state 
board of equalization, in fixing the 
rate of taxation, to allow for delin¬ 
quency in the collection of taxes, 
was held unconstitutional as a del¬ 
egation of legislative power —Harper 
v. Rowe, 53 Cal. 233—61 C.J. p 669 
note 39 [c]. 

Authority of eounty clerk 

If a deficiency arises from the levy 
of an insufficient tax, or by reason of 
other errors, the county clerk has no 
authority to Include the amount of 
deficit in calculating amount to be 
extended—People ex rel. Toman v. 
Central Plaza Hotel Corp, 30 NE2d 
870, 375 Ill. 114—People ex rel Ghent 
v. Cleveland, C., C & St L Ry. Co., 
6 N.E.2d 861, 365 Ill. 443. 110 AL.R. 
119. 

Xvosses sad costs 

(1) In including reasonable amount 
for loss and cost in extension of tax 
by county clerk, it is proper to in¬ 
clude uncollected personal property 


tax only after bona fide effort has 
been made to collect it; and taxes 
of previous years for which real es¬ 
tate has been forfeited, judgments 
have been refused, proceedings are 
pending and appealed, objections have 
been sustained or are pending and in 
litigation, or discounts have been al¬ 
lowed do not represent tax losses 
which the county clerk may include 
in item of loss and cost in extending 
the tax —People ex rel Ghent v 
Cleveland, C, C. & St L. Ry. Co, 
6 N E 2d 851, 365 Ill 443, 110 ALR 
119—People ex rel Nash v North¬ 
western Mut Life Ins Co of Milwau¬ 
kee, Wis, 197 NE 758, 361 Ill 248 
—People ex rel McDonough v Chica¬ 
go, M , St. P. & P. R. Co., 188 N E 404, 
354 Ill. 438. 

(2) Reduction in assessment of 
buildings by order of county court 
and judgments on lowered valuations 
could not be included as “tax loss” 
in levy for loss and cost of collec¬ 
tion, since they were analogous to 
judgments refused —People ex rel 
Nash v. Northwestern Mut. Life Ins 
Co of Milwaukee, Wis., 197 N.E 758, 
361 Ill. 248. 

18. Cal.—Bray v. Jones, 129 P.2d 357, 
20 Cal.2d 858—Dobyna v. Cheshire, 
48 P.2d 743, 9 Cal.App.2d 77. 

Wash—Greb v. King County, 60 P. 

2d 690, 187 Wash. 587. 

61 C J. p 670 note 40. 

Addition, for delinquencies not neoes- 
* ary 

Where income from sources other 
than ad valorem taxation equals or 
exceeds the sum of appropriations, a 
levy therefor is unauthorized and no 
addition need be made for delinquent 
taxes —Lowden v. Alfalfa County Ex¬ 
cise Board, 79 P.2d 209, 182 Okl. 607. 

19. Ill.—People v. Chicago, B. & Q 
R. Co., 138 N.E. 135, 806 Ill. 529- 
People v, Chicago, B. & Q. R. Co, 
97 N.E. 245, 253 Ill. 100, 
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20. Ill —People ex rel Schlaeger v 
Jourdan Packing Co, 58 N E 2d 
910, 389 Ill 163—People ex rel Gill 
v. Schweitzer, 10 N E 2d 337, 366 
Ill 568 

21. Ill —People ex rel. Schlaeger v 
Jourdan Packing Co., 68 N E-2d 910, 
389 III. 163—People ex rel. Gill v 
Schweitzer, 10 N E 2d 337, 366 Ill 
568. 

61 C.J. p 570 note 42. 

22. Ill —People ex rel. McDonough 
v. Chicago, M., St. P. & P. R. Co., 
188 NE 404, 354 Ill. 438. 

61 C.J. p 570 note 43 

23. Ill.—People v N. J. Sandberg 
Co, 118 NE 469, 282 Ill 245. 

24L Ill—People v Chicago & A R 
Co, 154 NE 893, 324 III 179 
61 C.J p 570 note 45. 

25. Ill—People v. Chicago & A. R 
Co., supra. 

61 C.J. p 570 note 46. 

The determination of whether there 
has been an abuse of discretion by 
officer in extending amount of loss 
and cost of collecting taxes allowable 
in tax levy, so as to justify interfer¬ 
ence of court, depends largely on 
facts of each case —People ex rel. 
Gill v. Schweitzer, 10 N.E.2d 337, 366 
Ill. 568. 

26* Ill.—People v. N. J. Sandberg 
Co, 118 N.E. 469, 282 Ill. 245. 

27. Ark.—Shultz v. Carroll, 248 S. 

W. 261, 157 Ark. 208. 

61 C.J. p 570 note 49. 

Specification of items and amount 
thereof see infra 6 364. 

Orders of supervisors with respect 
to tax rates should be made full, com¬ 
prehensive, and clear so that public 
business may be settled and Illegal 
results and expense and annoyance 
to the people may be avoided—Bar¬ 
ron v. Bason, 26 So.2d 188, 199 Miss. 
739. 
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■enough if reasonable certainty and particularity 
is used in stating the rate or -amount of the levy. 38 

§ 363. —— Statement of Purpose of Tax 

A statutory requirement that the purpose for which 
a tax Is levied that! be distinctly specified Is regarded 
as mandatory. 

It must appear from the levy proceedings that the 
tax is being levied for a purpose which the statute 
permits ; 28 and u statutory provision requiring the 
purpose for which the tax is being levied to be 
distinctly specified is regarded as mandatory , 30 and 
the levy is invalid unless such a statement of pur¬ 
pose is made , 31 except where the statute itself 
specifies such purpose , 82 or where such defect is 
cured hy statute . 33 A substantial compliance with 
such requirements is sufficient, and it is enough 
if reasonable certainty and particularity is used in 
setting forth the purpose of the tax , 34 and mere in¬ 
accuracies or informalities in stating such purpose 


do not affect its validity.** 

< - i, 1 * t 

§ 364. Specification- of Items and 

Amount Thereof 

Generally, the levy must state specifically and wftb 
certainty the several purposes for which the levy Is made 
and the rate or amount levied for each purpose, but It la 
sufficient to .levy a gross turn or rate for several different 
purposes or Items which are properly embraced in some 
general designation. 

Where the statute provides or designates sepa¬ 
rately the different purposes for which taxes may be 
levied, particularly where it requires an itemized 
statement thereof, such requirement is regarded as 
mandatory , 36 and the resolution or order of levy 
must state specifically, and with certainty, the sev¬ 
eral purposes for which the levy is made and the 
rate or amount levied for each purpose , 37 since tax¬ 
payers have a right to know the purposes for which 
public money is appropriated . 38 Under such a statu¬ 
tory requirement, a levy is invalid which levies a 


88 . Va.—Smith v. Board of Sup’rs 
of Washington County, 154 S E. 479, 
155 Va. 343. 

61 C.J. p 570 note 58. 

levies held valid 

Atk—Alphin v. Banks, 102 S.W 2d 
668, 193 Ark. 663—Evans v. F. L. 
Dumas Store, 93 S W 2d 807, 192 
Ark. 671. 

Hiss.—Barron v. Eason, 25 So.2d 188, 
199 Miss. 739. 

Mont.—Thomas v. Board of Exami¬ 
ners of State, 207 P.2d 553, 122 
Mont. 564. 

Tex—Victory v. State, 158 S.W.2d 
760, 138 Tex 285. 

89. Colo.—Shaw v. Lockett, 60 P. 
363, 14 Colo.App. 413. 

30. Ky.—Commonwealth v. United 
States Fidelity, etc., Co., 89 S.W. 
251, 121 Ky. 409, 28 Ky.L. 862. 

Miss.—Burke v. Leggett, 79 So. 848, 
118 Miss. 660. 

SL Ark.—Mann v. McCarroll, 130 
S.W.2d 721, 198 Ark. 628. 

Ill.—People ex rel. Kelson v. Trus¬ 
tees Central Mfg. Dist., 95 N.E.2d 
421, 407 Ill. 291—People ex rel. 
Schlaeger v. Reilly Tar A Chemical 
Corp., 59 N.E.2d 843, 389 Ill. 434- 
People ex rel. Frick v. Chicago A 
B. I. Ry. Co., 198 N.B. 212, 861 I1L 
470—People ex rel. Thles v. Balti¬ 
more & O. S. W. R. Co., 190 NJB3. 
880, 366 Ill. 272—People ex rel. 
Schaefer v. New York, C. A St L. 
R. Co., 187 N.E. 443, 353 1U. 618. 

S.C.—State ex rel. Edwards v. Os¬ 
borne. 11 S.E.2d 260. 195 &C. 295. 

61 Of. P 570 note 67. 

fat g eae r el fund purposes 
The statute providing supplemen¬ 
tary transportation for children at¬ 
tending school in compliance with 


compulsory school attendance laws, in 
so far as it provides for furnishing 
of transportation from county's gen¬ 
eral funds, is not violative of con¬ 
stitutional provision declaring that 
tax levy shall specify distinctly pur¬ 
pose for which tax is levied and that 
no tax levied and collected for one 
purpose shall ever be devoted to an¬ 
other purpose —Nichols v. Henry, 191 
S.W.2d 930, 301 Ky. 434, 168 A.L.R. 
1385. 

Alleged oonoealed or undisclosed 
purpose for levy cannot be consider¬ 
ed in determining validity thereof.— 
People ex rel Schaefer v New York, 
C. & St. Li. R. Co., 187 N.E. .48, 853 
Ill. 618. 

38. Va—Smith ▼. Board of Sup’rs 
of Washington Couhty, 154 S.E. 479, 
166 Va 843. 

61 C.J. p 671 note 58. 

33. Ill.—Bowyer v. People, 77 N.B. 
91, 220 I1L 98. 

61 C.J. p 571 note 59. 

34. Va.—Smith v. Board of Sup’rs 
of Washington County, 164 S.E. 
479, 155 Va 843. 

61 C.J. p 671 note 60. 

"3*0*1 and cost appropriations,” 
which are merely balancing items for 
taxes which it is estimated taxing 
bodies will not receive, in tax levies 
for collecting tax were not void for 
indefinlteness or failure separately to 
specify each purpose of appropriation, 
since requirement of particularity in 
appropriation for expenditures does 
not obtain in loss-ond-cost Item.— 
People ex rel. Gill v. Schweiteer, 10 
N.E.2d 337, 366 111. 568. 

35 . Kah.—Wright v. Leavenworth 
Board of Education, 188 P. 489, 106 
Kan. 469. 


Neb —Burlington, etc , R. Co. v Lan¬ 
caster County, 11 N.W. 332, 12 Neb. 
324. 

38. Ill.—People ex rel. Harrell v. 
Baltimore A O R. Co, 103 N.E.2d 
76, 411 Ill. 65—People ex rel. Me- 
Ward v. Wabash R Co., 70 N.E.2d 
36, 395 Ill 243—People ex rel Wil¬ 
son v. Wabash Ry. Co., 14 N.E.2d 
650, 368 III. 497. 

61 C.J. p 671 note 63. 

37. Ill.—People ex rel. Harrell v. 
Baltimore A O. R. Co., 103 N.E 2d 
76, 411 Ill. 66—People ex rel. Wil¬ 
son v. Wabash Ry. Co., 14 N.E.2d 
650, 368 Ill. 497—People ex reL 
Behrens v. Alton R. Co., 185 N.B1 
576, 852 Ill. 297. 

61 C J. p 671 note 64. 

Reason for requirement 

This requirement give* the taxpay¬ 
er an opportunity to know for what 
purpose taxes are being levied and 
collected, and gives him an oppor¬ 
tunity, if necessary, to prevent un¬ 
just levy and assessment.-People ex 
rel. Harrell v. Baltimore A O. R. Co., 
103 NB.2d 76, 411 Ill. 56—People ex 
rel. McWard v. Wabash R. Co., 70 N. 
E.2d 36, 395 Ill. 243—People ex rel. 
Oiler v. New York Cent. R. Co., 58 
N.E 2d 51, 388 Ill. 882—People ex 
rel. Toman v. Otis’ Estate, 83 N.E. 
2d 202, 876 Ill. 112—People ex rel. 
Wangelin v, Pitcairn, 21 N.E.2d 753, 
371 Ill. 616—61 C.J. p 571 note 64 £aj. 
Levies held valid 

Ill.—People ex rel. Neleon v. Olympic 
Hotel Bldg. Corp., 91 N.B.2d 597, 
405 Ill. 440. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.B.2d 83, 219 S.C. 485. 

38* Ill.—People ex rel. Gill v. Diver- 
sey Hotel Oorp„ 4 N.E.2d 866, 864 
111. 898. 
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gross amount for all of the purposes included in the 
levy; 89 or which levies one sum to be distributed, 
when collected, among different classes of expenses 
as the authorities may determine; 49 and where the 
statute provides that the order shall specify the per 
cent levied for each purpose, it is not sufficient to 
state the amount for each purpose, without giving 
the per cent, 41 and on the other hand, a levy by 
percentages is invalid where the statute requires it 
to be in specific amounts. 42 A failure to itemize, 
however, is merely an irregular exercise of the 
taxing power which may be validated by a cura¬ 
tive act. 43 The itemization requirements of a 
statute should be given a practical and common- 
sense construction, 44 and in any event the require¬ 
ment of specification should be reasonably en¬ 
forced, and it is sufficient to levy a gross sum or 
rate for several different purposes or items which 
are properly embraced within some general designa¬ 
tion, 45 or to levy a certain percentage in gross, and 
then define in detail the percentage for each specific 
purpose. 46 It has been held that, where the statute 
providing for a specific tax excepts it from the 
statutory requirement of specific statements of pur¬ 
poses and amounts, and expresses the tax in mills, 
the levy may be made by percentage and not by 


exact amoimt. 47 

Illegal item . A levy is invalid which includes an 
illegal tax or item of a specified amount, 48 unless 
the legal part can be separated from the illegal; 49 
and such a tax is not validated by the fact that a 
taxpayer is not injured, because, by reason of the 
necessity of scaling the taxes, the rate would be the 
same as if such item had not been included, 60 or by 
the fact that the tax officers, after collection of 
such item, paid it into the various other funds for 
which a tax had been levied. 51 

Absence of statute . In the absence of a statutory 
requirement, a specification of each purpose and 
amount is a more satisfactory procedure; 52 but 
a levy of a gross sum is not invalid where the 
amount levied is not unreasonable 63 or in violation 
of the limitations of the act authorizing the levy. 64 

§ 365. Record of Levy 

It Is generally essential to the validity of a tax levy 
that a written record of it should be made and kept by 
the proper authority. 

As a general rule it is essential to the validity of 
a tax levy that a written record of it should be made 
and kept by some proper authority, 56 which must 


39. Ill—People ex rel. Frick v Chi¬ 
cago & E I Ry Co., 198 N.E 212, 
361 Ill. 470. 

61 C J. p 571 note 65. 

4a Ill.—People v. Toledo, etc., R. 

Co, 83 NE 113, 231 Ill. 498 
41. Ga—Sullivan v. Tow, 54 S E 
173, 125 Ga. 126 

43. Ill—People ex rel. Ward v. Illi¬ 
nois Cent R. Co, 28 NE 2d 106, 
874 Ill. 92—People ex rel Ander¬ 
son v. Baltimore & O S. W. R. Co., 
18 N E 2d 201, 370 Ill. 128. 

61 C J. p 571 note 68. 

Levy held sufficient 

A levy ordinance making a levy of a 
certain number of cents on each 
one hundred dollars assessed valua¬ 
tion for each of three specified pur¬ 
poses, and thereafter stating *‘to- 
wlt: the sum of fifteen thousand 
dollars for the purpose of paying the 
several Items In said tax levy speci¬ 
fied and hereinabove set out,'* was not 
void on ground that levy was made 
by rate only, since effect of ordinance 
was to make gross sum levy of fifteen 
thousand dollars for the three gen¬ 
eral purposes set forth.—People ex 
rel. Rott v. Nsw York Cent. R. Co., 
15 N.E.2d 689, 869 Ill. 192. 

43. Ill.—People v. Chioago, 1C. & St. 
P. R. Co., 154 N.E. 472, 824 Ill. 48 
—People v. Chioago, B. & Q. R. Co., 
154 N.B. 468, 828 Ill. 586. 

44. Ill.—People ex rel. Harrell v. 
Baltimore & O. R. Co., 108 N.E. 2d 


76, 411 Ill. 55—-People ex rel Me-, 
Ward v Wabash R Co , 70 N E 2d I 
36, 395 III. 24 3—People ex rel. J 

Oiler v. New York Cent. R Co., 68 
NE 2d 51. 388 Ill 382 
61 C J p 571 note 70 [a]. 

Degree of ltemlxation 

(1) In applying section of the Rev¬ 
enue Act requiring amount levied for 
each purpose to be separately stated, 
no rule can be laid down as to how 
many subdivisions a given tax levy 
should be divided into, and each case 
must, to a large extent, be decided 
in accordance with its separate facts 
—People ex rel. Harrell v. Baltimore 
& O. R. Co., 103 NE.2d 76, 411 Ill. 
55. 

(2) It Is not necessary to specify 
each item of expenditure which may 
be made —People ex rel. Behrens v. 
Alton R. Co, 185 N.E. 576, 352 Ill. 297. 

(3) Statutory requirement that ap¬ 
propriation Bhall be itemized to show 
amount appropriated for each item 
embraced in certain class must be 
complied with, but, where statute 
merely requires Itemization to show 
amount appropriated for class, no 
more specific itemization is necessary. 
—Protest of Downing, 23 P.2d 173, 
164 Okl. 181. 

43. Ill.—People ex rel. Harrell v. 
Baltimore & O. R. Co., 103 N.E.2d 
76, 411 Ill. 55—People ex rel. Nel¬ 
son v. Swanson, 98 N.E.2d 199, 409 
Ill. 884—People ex rel. McWard v. 
Wabash R. Co., 70 N.E.2d 86, 895 
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Ill. 243—People ex rel. Oiler v. New 
York Cent. R Co., 58 NE 2d 51. 388 
Ill. 382—People ex rel Wilson v. 
Wabash Ry. Co, 14 N.E.2d 650, 
368 Ill 497—People ex rel Gill v. 
Schweitzer. 10 N.E 2d 337, 366 Ill. 
668—People ex rel. Schaefer v. New 
York, a & St L R Co., 187 N.E. 
443. 353 Ill 518. 

61 C.J. p 571 note 70. 

46. Ga.—Brunswick v. Finney, 54 Ga. 
817. 

47. Ill.—People v. Hines, 127 NE. 
693, 293 Ill. 419—People v. Cleve¬ 
land, a, C A St L. Ry. Co., 110 
NE 779, 270 Ill. 633 

48. Ill—People v. Chicago, B. & Q. 
Ry. Co., 107 N.E. 322. 266 Ill. 150 
—People v. Cairo, V & C. Ry. Co., 
94 NE. 11, 249 Ill. 97. 

49. Ill —People v. Cairo, V. & C. Ry. 
Co, supra. 

5a III—People v. Chicago, B. & Q. 

Ry. Co., 107 NE. 322, 266 Ill. 150. 
51. Ill —People v. Chicago, B. & Q. 
Ry Co., supra. 

58. Mich —Weston Lumber Co. v. 
Munising Tp., 82 N.W. 267, 123 
Mich. 138. 

53. Mich—Weston Lumber Co. v. 
Munising Tp., supra. 

54. Mich.—Weston Lumber Co. v. 
Munising Tp., supra. 

55. Ill.—People ex rel. Prlndable v. 
New York Cent. R. Co, 81 NE.2d 
201, 400 Ill. 507—People ex rel. 
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show affirmatively authority for the levy 5 ® and sub¬ 
stantial compliance, with all the statutory require¬ 
ments as to every essential proceeding. 67 

Action of court or board. Where the levy is made 
by a court or board of commissioners, in order to 
show that the levy was within its jurisdiction, the 
record should show that a quorum was present and 
that the proposition for levying the tax was adopt¬ 
ed; 5 ® and, when required by statute, should show 
that the vote by yeas and nays was entered of 
record. 69 It is not necessary, however, that such 
record should be kept with the technical accuracy 
of the records of a court of general jurisdiction, 60 
and when levied by a court of commissioners, it is 
not necessary that the formal minutes or permanent 
records of the acts of the court should be entered 
during the term of the court at which the levy is 
ordered, but they may be entered by the clerk when 
the court is not in session. 61 A statutory require¬ 
ment that the names of those members of the levy¬ 
ing court or board voting in the affirmative and of 
those voting in the negative on the levy shall be 
entered on the record has been held mandatory; 62 
and a levy is void unless the record affirmatively 
shows such facts. 63 Where, under such statute, 
the record recites that a quorum of the members of 
the board or court was present, naming them, a 
further recital of a levy in which all concurred is 
a sufficient compliance with the statute, 64 and if it 
shows that they voted unanimously on the levy, it 
is not necessary to give the names of the members 

Wangelin v. City of St. Louis, 10 
N E 2d 369, 367 Ill 57. 

61 C J. p 572 notes 81, 84. 

50. N.H —Paul v. Linscott, 56 N.H. 

347. 

57. Ark.—Morris v. Levy Lumber 
Co., 148 S.W. 252, 163 Ark. 579. 

61 C.J. p 572 note 83. 

58. Tex—Geffert v. Yorktown Inde¬ 
pendent School Diet., Com App., 290 
S W. 1083. 

61 C.J. p 572 note 86. 

59. Ill—People v. Chicago & E. I. 

Ry. Co., 145 NE, 670, 314 Ill. 368. 

61 C.J. p 572 note 86. 

60. Ala.—Adams v. Southern Ry. Co., 

62 So. 466, 9 Ala.App. 201. 

6L Ala.—Adams v. Southern Ry. Co., 
aupra. 

61 C.J. p 672 note 88. 

62. Ark.—Blakemore v. Brown, 210. 

5. W. 811, 142 Ark. 293. 

63. Ark.—Alexander v. Capps, 140 S. 

W. 722, 100 Ark. 438. 

61 C.J. p 572 note 90. 

64. Ark.—Blakemore T. Brown, 219 

6. W. 111, 142 Ark. 292. 


voting for the levy. 66 

Irregularity. A levy* will not be invalidated by 
mere informalities or defects in the record, 66 such 
as its entry in a wrong book 67 or the failure of the 
proper officers to sign it. 68 A requirement that 
a levy of taxes should be recorded in the proper 
book is merely directory, and a levy is not void be¬ 
cause no such entry has been made, where a suffi¬ 
ciently full record of the levy has been made and 
signed by the proper officers. 69 

§ 366. Evidence as to Levy 

The record of the levy le the beet evidence thereof. 
Where the record is in evidence all reasonable presump¬ 
tions are indulged In favor of the validity and,regularity 
of the proceedings and the legality of the levy, and the 
burden of proof it on an objection to prove the contrary. 

In accordance with the best evidence rule as per¬ 
taining to records, the record of a levy of taxes is 
the best evidence of the levy, 70 and parol evidence 
cannot be received to prove such levy 71 unless the 
previous existence of the record and its loss or de¬ 
struction are established. 72 A tax duplicate is not 
evidence of the levy of the taxes; 73 neither is a 
warrant for the assessment of the tax 74 nor a tax 
receipt 76 sufficient to prove a levy. 

Where the record is in evidence, in the absence 
of evidence to the contrary, all reasonable presump¬ 
tions will be indulged in favor of the validity and 
regularity of the proceedings and the legality of 
the levy, 76 and the burden of proof is on an ob- 

70. Ark—Alexander v. Capps, 140 S. 
W. 722, 100 Ark. 488. 

61 C J. p 673 note 1. 

71. Iowa.—Isbell v. Board of Sup’rs 
of Woodbury County, 54 N W.2d 
508, 243 Iowa 941. 

61 C.J. P 573 note 2. 

72. Iowa.—Moore v. Cooke, 40 Iowa. 
290. 

N.H.—Farrar v. Fessenden, 39 N H. 

268 . 

73. Minn.—Howes v. Gillett, 23 Minn. 
231. 

61 C.J. p 573 note 4. 

74. N.H.—Paul v. Linscott, 66 N.H 
347. 

75. Neb —Adams v. Osgood, 76 N.W. 
446, 55 Neb. 766. 

76. Ill.—People ex rel. Nelson v. 
Olympic Hotel Bldg. Corp., 91 N.E. 
2d 597, 405 Ill. 440— People ex rel. 
Schlaeger v. Bunge Bros. Coal Co., 
64 N.E.2d 365, 392 Ill. 163— People 
ex rel. Franklin v. Wabash R. Co, 
56 N.E.2d 820, 387 Ill. 450— People 
ex rel. Manifold v. Chicago, B. & 
Q. A. Co., 64 N.E.Jd 389, 386 IJ1. 
56—People ex Tel. Toman v. M. 
Born A Co., 26 N,E.2d 848, 873 Ill. 
494— People ex rel. Gill v. Sohweit- 


i Majority vote 

Record showing that on motion of 
a named justice of the peace a tax 
levy was made necessarily implied 
that a vote was taken with a majority 
of all the justices voting for the levy. 
Plant v. Sanders. 189 S.W 2d 720, 209 
Ark. 108. 

65. Ark —Porter v. Ivy, 197 S W. 697, 
130 Ark. 320. 

61 C.J. p 573 note 92. 

66. Iowa.—McEvoy v. Christensen, 
159 N.W. 179, 178 Iowa 1189. 

61 C.J. p 573 note 93. 

Immaterial irregularities 

Tax levy by county judge and jus¬ 
tices as quorum court was not affect¬ 
ed because court was designated as 
“acting as committee of whole.”— 
Board of Conference Claimants v. 
Phillips, 63 S.W.2d 988, 187 Ark. 1113. 

67. Va.—Norfolk, etc., R. Co. v. 
Smyth County, 12 S.E. 1009, 87 Va. 
621. 

68. Ark.—Evans v. F. L. Dumas 
Store, 98 S.W.2d 807, 192 Ark. 671. 

61 C.J. P 673 note 95. 

69. Iowa.—Prouty v. Tollman, 21 N 
W. 675, 65 Iowa 854. 

61 C.J. p 573 note 96. 
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jector to prove the contrary. 77 Thus, the burden 
is on the objector to show an alleged abuse of 
discretion, 78 but he need not show actual fraud. 78 
It will be presumed, in the absence of evidence to 
the contrary, that a levy, which has actually been 
made, was made by proper authority, 80 was based 
on a valid and proper list or assessment, 81 was made 
for an existing valid purpose, 82 and, if in excess of 
legal limitations, was for a purpose for which such 
excess is permitted by statute. 83 Such a presump¬ 
tion of validity and regularity, however, does not 
prevail where the action of the officers whose duty 
it was to impose the tax is called directly in ques¬ 
tion and their authority and jurisdiction denied. 84 
It will not be presumed that an amendment to a 
statute to permit the levy of a higher rate of taxa¬ 
tion was intended to increase taxes already levied 
for the current year. 86 

§ 367. Defects and Objections 

A taxpayer may have a levy declared void If its 


omission* find defects result In In Jury to him, but he may 
waive or be estopped to object to the validity of the levy 
by reason'of his previous acts or conduct with respect 
thereto. 

A tax levy is voidable at the instance of a tax¬ 
payer only when it appears that the omissions and 
defects in the tax proceedings result in injustice 
to him; 86 but it has been said that the court will 
not declare &ny statutory proceeding immaterial on 
the ground that the taxpayer has not been preju¬ 
diced by a failure to comply therewith. 87 As a 
general rule, where sufficient appears to make plain 
an intent to levy a tax, the levy will not be set 
aside for mere irregularities or informalities; 88 nor 
can such objections be raised against the levy in a 
collateral proceeding. 89 Jurisdictional defects or 
objections, however, may be raised against the lcv> 
in a collateral proceeding where the levying board 
or court docs not act in a judicial capacity; 90 but 
they cannot be so raised where the board or court 


zer, 10 N E.2d 337, 366 Ill 668- 
People ex rel Gill v DIversey Ho¬ 
tel Corp, 4 NE2d 366. 364 Ill. 298 
—People ex rel Nash v. S A. Max¬ 
well A Co. 196 NE. 26, 359 Ill 670, 
98 A.LR. 494. 

Kan— Corpus Juris cited in Lowden 
v King, 78 P 2d 29, 31, 147 Kan. 
617. 

Ohio.—Holmes v. Bowen, 19 N.E 2d 
974, 60 Ohio App 168 
Tex —Corbett v State, Civ.App., 153 

5 W 2d 664, error refused. 

61 C J p 673 note 8 

As to official duties 

The presumption Is that all public 
officials having connection with the 
taxes have properly discharged their 
duties as to levying them 
Ill —People ex rel. Schrock v. First 
Nat Bank, 187 NE 618, 363 Ill. 447 
Ind—Murray v. Zook, 187 N.E. 890, 
90 A L R. 321. 

61 C.J. p 673 note 8 [a]. 

77. Ill.—People ex rel. Nelson v. 
Olympic Hotel Bldg. Corp., 91 NE, 
2d 697, 405 Ill 440—People ex rel. 
Schlaeger v. Bunge Bros. Coal Co., 
64 N.E 2d 366, 392 Ill. 163—People 
ex rel. Franklin v. Wabash R. Co., 
66 N.E 2d 820, 387 Ill. 460—People 
ex rel. Manifold v. Chicago, B. & Q 
R. Co. 64 N.E.2d 389, 386 Ill. 66 
—People ex rel. Toman v. B. Mercil 

6 Sons Plating Co., 37 N E 2d 839, 
378 Ill. 142—People ex rel. Gill v. 
Schweitzer, 10 N.E.2d 337, 366 Ill. 
668—People ex rel. Ghent v. Cleve¬ 
land, a, C. & St. L Ry. Co., 6 
N E 2d 861, 366 Ill. 443, 110 A.LR. 
119—People ex rel. Gill v. DIversey 
Hotel Corp., 4 N.H.2d 365, 364 III. 
298—People ex rel. Frick v. Chicago 
& E I Ry Co, 198 N.E. 212, 361 Ill. 
470—People ex rel. Nash v. S. A. 


Maxwell A Co. 195 N E. 26, 359 
Ill. 570, 98 ALR 494 
Ohio —Bennett v Evatt, 62 N E 2d 
345, 145 Ohio St 587. 

61 C J p 573 note 9. 

Evidence insufficient to sustain oh- 
jeotion 

Ill — People ex rel Gill v. Schweitzer, 
10 NE 2d 337, 366 Ill. 568 
Ohio.—Bennett v Evatt, 62 N.E 2d 
345, 145 Ohio St. 587. 

78. Ill.—People ex rel. Toman v. Ed¬ 
ward Hines Lumber Co., 52 NE.2d 
720, 385 III. 366—People ex rel. 
Schaefer v New York, C. & St. L 
R. Co, 187 NE 443. 353 Ill. 518 

Arbitrary ezeroise of power held 
shown 

Ill.—People ex rel. Ghent v. Cleve¬ 
land, C., C. & St. L. Ry, Co., 6 N E 
2d 851, 365 Ill. 443. 110 A.L.R. 119 

79. Ill —People ex rel. Toman v Ed- j 
ward Hines Lumber Co, 52 NE2dj 
720, 385 Ill. 366—People ex rel. 
Ghent v. Cleveland, C„ C A St. L 
Ry. Co., 6 NK2d 851, 365 Ill. 443, 
110 ALR. 119—People ex rel 
Schaefer v. New York, C. A St. L 
R. Co., 187 N.E. 443, 853 Ill. 518. 

improper conception of law 

Although burden of showing abuse 
of discretion on part of officers ex¬ 
tending tax rests on objector, ft is 
not essential that actual fraud be 
proved, but, where taxing body or offi¬ 
cer extending tax reaches conclu¬ 
sion based on improper conception of 
law and amount assessed and ascer¬ 
tained for item such as loss and cost 
is unreasonable, action of officer ex¬ 
tending tax will be reviewed.—Peo¬ 
ple ex, rel. Nash v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, Wla., 
197 N.E. 768, 861 Ill. 248—People ex 
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rel McDonough v Chicago, M, St 

P A P. R Co, 188 NE 404, 354 Ill 

438. 

80. Ill—Gage v. Bailey, 102 Ill. 11 

81. Mo.—State ex rel. Teare v. Dun- 
gan, 177 SW 604, 265 Mo 353. 

61 C.J. p 573 note 11. 

82. Ill.—People ex rel. Nash v Chi¬ 
cago A N. W. Ry. Co., 194 N.E 
660, 359 Ill. 435. 

83. Ky—Morgan v Frankfort, 121 
S.W. 1033, 135 Ky. 178 

Nev —State v. Nevada Cent. R. Co , 
81 P 99, 28 Nev. 186, 113 Am S It 
834. 

84. Ky.—Bate v Speed, 10 Bush 644 

85. Ill —People v. Pittsburgh, C , C 
A St. L. Ry. Co., 147 NE. 492, 316 
Ill. 410. 

88. Alaska.—Valdez v. Fish, 4 Alas¬ 
ka 427. 

Ill.—People ex rel Brenza v. Gilbert. 
97 N E 2d 793, 409 Ill. 29. 

87. N.Y.—Ventimiglia v. Eichner, 
140 N.Y S 395, 155 App Div. 236. 
motion denied 102 NE 1116, 209 
NY 514, reversed on other grounds 
107 N.E. 48, 213 NY 147. and re¬ 
hearing denied 108 N.E. 1110, 214 
NY 670 

88 . Ill.—People ex rel. Lindheimer v 
Hamilton, 25 N.E.2d 617, 373 Ill 
124. 

61 C.J. p 574 note 18. 

89. Ind —Hilton v. Mason, 92 Ind 
167 

Mo—State v. Dowling, 50 Mo. 134 

61 C J. p 574 note 19. 

90. Iowa.—Soott v. Union Couoty, 19 
N.W. 667, 63 Iowa 582. 

61 C.J. p 574 note 20. 
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act* fn such capacity,* 1 unless the defects appear 
on'the face of the record,** or unless frapd is al¬ 
leged. 98 A claimed purpose to divert or misappro¬ 
priate the fund, when collected, is no ground for 
sustaining an objection to a tax, since equity, at 
the suit of the taxpayer, will prevent misappropria¬ 
tion of the fund. 94 

Estoppel or waiver . A taxpayer may waive or 
be estopped to object to the validity of a tax levy 
by reason of his previous acts or conduct with 
respect thereto, 95 as by reason of his failure to as¬ 
sert his objection at the proper time. 96 The mere 
fact that a taxpayer, for several years, has paid a 
tax unlawfully imposed, does not necessarily estop 
him to'deny its legality and refuse to continue such 
payments. 97 

Condition precedent to objection. The legislature 
may provide for the payment of a tax as a condi¬ 
tion precedent to testing its correctness and validi¬ 
ty. 98 

§ 368. -Effect of Partial Illegality 

A tax levy containing Illegal Items or parts Is not 
entirely void If the legal and Illegal parts can be sepa* 
rated. 

A levy which is illegal as to part thereof is wholly 
void where the legal and illegal taxes are blended 
so as to be incapable of separation; 99 but a tax 


levy containing illegal items or paJrts is not entirely 
void if the part which is legal can be separated from 
the part which is illegal. 1 * The fact that the taxing 
authorities exempt a certain company from taxation 
and pay its assessment out of the treasury does not 
affect the validity of the entire tax levy. 8 

§ 369. Amendment of Levy 

A levy may be emended to correct formal defects or 
Irregularities. 

An entire omission to levy a tax cannot be cured 
by amendment; 3 nor can an amendment be made 
so as to make in effect a new levy, 4 or to correct 
a failure to comply with the law in substantial par¬ 
ticulars. 6 Where, however, a levy has been made 
in substantial compliance with the law, but the 
record thereof is ineffectual because of some formal 
defects or irregularities, it may be amended to cor¬ 
rect defects or irregularities, 6 such as in respect of 
its failure to state the rate or amount and purposes 
of the tax, 7 or to explain the meaning of terms used 
in the levy ; 8 and it has been held that such amend¬ 
ment, as a political act, may be made some years 
after the original levy. 9 

Under a statutory provision which permits amend¬ 
ments of errors or informalities which do not af¬ 
fect the substantial justice of the tax to be made in 
all judicial proceedings, of any kind, for the col¬ 
lection of the tax, the coiirt, on a suit to enjoin the 


91. Ind.—Hilton v. Mason, 02 Ind. 
157. 

61 C.J. p 574 note 21. 

92. Ind.—Hilton v. Mason, supra. 

61 C.J. p 674 note 22. 

93. Ind.—Hilton v. Mason, supra. 

94. Ill,—People ex rel. Nash v. West¬ 
minster Bldg. Corporation, 197 N.E. 
573, 361 Ill. 153. 

95. Ill.—People v. Cleveland, C., C. 
& £t. L. Ry. Co., 137 N.E. 478, 306 
HI. 460. 

61 C.J. P 574 note 26. 

90. Cal.—City of Compton v. Boland, 
158 P.2d 397. 26 Cal.2d ‘310—Strong 
y. Mack, 149 P.2d 401, 64 Cal.App. 
2d 739. 

Ind.—Hoess v. Whitaker, 192 N.E. 

443, 207 Ind. 338. 

61 C.J. p 574 note 26. 

Objections to form and substance 
of budget as presented in preliminary 
copies thereof available to taxpayers. 
Insofar as they affect general validity 
of tax levy, are deemed waived if not 
raised at hearing before Anal adop¬ 
tion of budget, particularly with re¬ 
spect to matters affecting amount 
necessary to be raised by taxation 
And determination of rate of levy.-* 
Strong v. Mack, 149 P.2d 401, 64 Cal. 
App.2d 789. 


97 . La.—Hayne v. Assessor, 79 So. 
280, 143 La. 697. 

98 . Okl—Exchange Oil Co. v. State, 
193 P 999. 80 Okl. 52. 

99 . HI.—People ex rel. Nelson v. 
Crane Packing Co., 91 N.E.2d 891, 
405 Ill. 470—City of Mattoon v. 
Graham. 53 NE.2d 955. 386 Ill. 180. 

Tex.— Corpus Juris cited in Dallas 
County Levee Imp. Dist. No. 6 v. 
Hengy, 202 S.W.2d 918, 921, 146 Tex. 
95. 

61 C.J. p 574 note 81. 

1. Tex.— Corpus Juris cited in Dallas 
County Levee Imp. Dist. No. 6 v. 
Hengy, 202 S.W.2d 918, 921, 146 
Tex. 95. 

61 C.J. p 574 note 82. 

Xf tax is levied on exempt and son 
exempt property and it is impossible 
to separate it, tax is void, but if 
it can be separated, It is not void.— 
Reed v. Douglas County, 28 N,W.2d 
144, 148 Neb. 505. 

2. Wls.—Borgman v. Langlade Coun¬ 
ty, 162 N.W. 481, 166 Wis. 442. 

3. Ky.—Commonwealth v, Chesa¬ 
peake, O. & S. W. R, Co., 188 aw. 
569, 141 Ky. 688. 

4* Ga.—Wright v. Southern Ry, Co., 
74 B.E. 529, 137 Ga. 80L 
61 C*J. P 574 note 86* 
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8. Ill.—People ex rel. McDonough 
v. Chicago, M., St. P. & P. R. Co.. 
188 NE 821, 354 Ill. 630. 

61 C.J. p 574 note 37. 

6. Ill.—People ex rel. Prindable v. 
New York Cent R. Co., 81 N.E.2d 
201, 400 Ill. 607—People ex rel 
Wangelln v. Baltimore & O. S. W. R. 
Co, 22 N.E.2d 699, 372 Ill. 38— 
People v. Illinois Cent R. Co., 179 
N.E 879, 347 Ill 377. 

61 C.J. p 574 note 88. 

Proof of mistake essential 
Amendment of county record used 
in evidence in tax proceedings should 
be allowed only when there is clear 
and satisfactory proof that mistake 
exists in original record and that 
amendment Is necessary to correct 
it.—People ex rel. Frick v. Chicago 
A E. I. Ry. Co., 198 N.E. 212, 361 XU. 
470—People v. Illinois Cent R. Co., 
179 N.E. 879, 847 Ill. 877. 

7. Ga.—Clements v. Powell, 116 S.E. 
624, 155 Ga. 278. 

61 C.J. p 575 note 89. 
a Ga.—^Anthony v. Standard, 91 8.B. 

16, 146 Ga. 198, 

61 C.J. p 675 note 40. 

9. Ky.—Commonwealth v. Chesa¬ 
peake, O. & 8. W. R. Co* 188 8.W. 
669,141 Ky. 688. 

61 OJ. p 675 note «L 
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levy, 10 or: on an application for judgment and an 
order csale for delinquent taxes, 11 may allow 
amendments of the reoord of the levy, where there 
has been, an attempt to comply with the law but the 
attempt is ineffectual because of some informality 
or clerical error, such as by changing the official 
designation of the officers, allowing individual signa¬ 
tures to be substituted for a corporate name, 12 and 
such an amendment of the record may be allowed in 
accordance with the facts as shown by parol evi¬ 
dence; 13 but amendments cannot be allowed which 
add matter which is essential as a basis for the levy 
of the tax. 14 Such statutory method of amendment 
by the court is not exclusive, and the taxing body 
itself may amend its record so that it shall speak 
the truth. 15 In order to justify an amendment of 
a tax levy by showing some additional action by the 
authority levying the tax, it is necessary that such 
action should have been actually taken; 16 a mere 
mistake of judgment on the part of such authorities 
as to the legal effect of the action taken cannot be 
corrected by an amendment, supplying an essential 
element of the levy. 17 

In the absence of a delegation of such power to 
county boards of equalization by the legislature, 
such boards have no power to revise a levy made 
by other taxing authorities. 18 


Time of taking effect . Ait amendment of a levy 
takes effect a* of the date when the original levy 
would have taken effect had it been valid. 13 

§ 370. Subsequent Levy or Ratification; 
Curative Acts 

A new and valid levy may be made where the pre¬ 
vious levy was unsuccessful, and irregularities may be 
corrected by a curative act. 

An unsuccessful attempt to levy a tax does not 
exhaust the taxing power, and a new and valid levy 
may be subsequently made. 20 Accordingly, a levy 
of taxes which is illegal or invalid for irregularities 
may be cured by a subsequent levy. 21 A levy made 
without proper authority may be cured by a ratifica¬ 
tion or adoption by the proper authorities. 22 

Curative acts. Any act or proceeding, in the 
course of a levy of a tax, which the legislature may 
have authorized m advance, and which consists of 
an irregular exercise of the taxing power, may be 
validated by it by a curative act, 23 which valida¬ 
tion or ratification ordinarily gives the levy the 
same effect as if previously authorized; 24 but a tax 
levy which is illegal because it is not authorized by 
law, and could not have been legally made in the 
first instance, cannot be so cured. 25 The legislature. 


10. Oa—Garrison v Perkins, 74 S E 
641, 137 Ga. 744. 

11. Ill.—People v. Missouri Pac. R 
Co., 163 N.E. 348, 332 111. 53 

61 C J. p 676 note 43 

12. Ill.—People v. Cleveland, C., C. & 
St. L. Ry. Co., 103 N.E. 628, 261 
Ill. 70 

61 C.J. p 675 note 44. 

13. Ill.—People v. New York. C. & 
St L. R. Co., 160 N E 707, 320 Ill. 
148. 

61 C J. p 676 note 45. 

14. Ill.—People ex rel. Schmulbach 
v. Illinois Cent. R Co., 79 N.E.2d 
612, 400 Ill. 303—reople ex rel 
Wangelln v. Baltimore A O. S. W. 
R. Co., 22 N.E.2d 699, 872 Ill. 38. 

61 C.J. p 676 note 46. 

15. Ill.—People v Schlitz Transfer 
Co., 164 NE 702, 333 Ill. 838—Peo¬ 
ple v. Cleveland, C., C. A St. L, Ry, 
Co., 110 N.E. 1024, 271 Ill. 203. 

16. Ill.—People v. Illinois Cent. R. 
Co., 145 N.E. 719, 814 Ill. 339. 

61 C.J. p 576 note 48. 

17. Ill.—People v. Cleveland, C, C. A 
St. L. Ry. Co.. 108 N.E. 623, 261 Ill. 
70. 

18. Nev.—State ex rel. City of Las 
Vegas v. Clark County, 83 P.2d 1050, 
68 Nev. 469. 

Ctoastmctioa of statutes 

Where statute authorised state tax 

commission to require various tax¬ 


ing authorities to submit yearly bud¬ 
get estimates of expenses, further 
statutory provision empowering com¬ 
mission to require authorities to in¬ 
crease or decrease tax rates was not 
inoperative on ground that, amount 
of money necessary to pay expenses 
having been already estimated in 
budget and the tax rate estimated 
accordingly, no other rate could be 
established, since so to interpret stat¬ 
ute would be to attribute an absurdi¬ 
ty to legislature —State ex rel. City 
of Las Vegas v. Clark County, su¬ 
pra. 

Remedies of city oa reduction, of levy 
by oounty hoard 

Nev.—State ex rel. City of Las Vegas 
v. Clark County, supra. 

19. Ky.—Commonwealth v. Chesa¬ 
peake, O & S W. R. Co., 133 S.W. 
659, 141 Ky. 683. 

20. Ariz.—Miners A Merchants Bank 
v. Herron, 47 P.2d 430, 46 Ariz. 71. 

61 C J. p 675 note 51. 

Shortage in one fund cannot be sup¬ 
plemented by excessive and unneces¬ 
sary tax levy for another purpose.*— 
People ex rel. Hudson v. Cleveland, 
C, C & St. L. By. Co., 195 N.E. 631, 
360 Ill. 180. 

Want of diligence 

Tax officials will not be permitted 
to supply want of diligence in col¬ 
lection of tax by further levy.->-Qates 


v. Sweltzer, 179 N.E. 837, 347 HI. 
363, 79 ALR 1151. 

21. Colo.—Union Pac. R. Co. v. Board 
of Com’rs of Boulder County, 196 
P. 333, 70 Colo 13. 

61 C.J. p 676 note 62. 

22. Tenn —McLean v. State, 8 Heisk. 

22 . 

61 C.J. p 576 note 63. 

23. Cal.—City of Compton v. Boland, 
158 P.2d 397, 26 Cal.2d 310. 

Fla.—Hays v. City of Tampa, 154 So. 

687, 114 Fla. 622. 

61 C.J. p 576 note 55. 

Curative statutes with respect to as¬ 
sessment or tax In general see in¬ 
fra 5 488. 

Levy resulting In unequal rates 

The proceedings of the board of su¬ 
pervisors in fixing tax rate in which 
portion of revenue to be received 
from tax on unsecured personal prop¬ 
erty was underestimated, resulting 
in a higher rate on real and secured 
personal property, were validated by 
the curative act and could not form 
the basis for setting aside a certifi¬ 
cate of sale and deed to state for tax¬ 
es.—Mats v. Poinsettla Land Co., 162 
F.2d 926, 71 Cal.App.2d 347. 

24. Fla.—New Smyrna Inlet Diet v 
Each, 137 So. 1, 103 Fla. 24, rehear¬ 
ing denied 138 So. 49, 103 Fla. 24. 

25. Fla.—Utley v. City of St Peters¬ 
burg, 144 So. 68, 107 Fla. 6. 
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in ratifying and relevyiftg an invalid tax, may levy 
interest thereon from the date of the irregular as* 
sessment. 26 

§ 371. Judicial Control of Levies 

a. In general 

b. Injunction 

c. Review 

s. In General 

In the absence of statute, courts have no general 
control over the levying of taxes; but they may Interfere 
where there has been a clear abuse of discretion, and they 
mqy compel taxing authorities to perform their duties. 

In' the absence of statute, the courts have no 
general control over the matter of levying taxes. 27 
As long as the levying officers keep within the stat¬ 
utory limits, the courts cannot inquire into the neces¬ 
sity for the amount of the levy, 28 and except where 
there has been a clear abuse of discretion, they can¬ 
not interfere to increase or reduce the amount of a 
levy which is within the authority and discretion of 
the levying officers. 29 Courts will not adopt a 
strained construction of a statute in order to in¬ 
validate a tax. 30 

Where there are statutory provisions giving par¬ 
ticular courts control of levies of taxes, they must 
be complied with, as far as they are applicable to 


the particular case.** In passing on the validity 
of a statute providing for an annual levy to defray 
estimated expenses, the courts are bound to assume 
that the legislature, in estimating the annual ex¬ 
penses of the state, takes into consideration all the 
sources of income to the state, including the in¬ 
come tax, and fixes the general levy accordingly ; 32 
but on an application for an order of court for the 
levy of an extra tax to pay an indebtedness, the 
court will not consider the question of official mis¬ 
conduct in contracting the indebtedness. 82 

Compelling performance of duty . If the boards 
or officers authorized to levy taxes fail or refuse to 
perform their duty, a court of competent jurisdic¬ 
tion may compel them to do so. 34 

b. Injunction 

Injunction will He to restrain the levy of a tax which 
la clearly Illegal or beyond the powers of the levying 
authorities. 

An injunction lies to restrain the levy of a tax 
which is clearly illegal or beyond the powers of the 
levying authorities 35 on the application of a taxpayer 
who shows that direct injury will result to himself or 
his property, 36 provided the levying authorities have 
taken some step toward the levying of the illegal 
tax. 37 An injunction, however, will not lie at 
the instance of taxpayers to restrain a levy of a 


Ill.—People ex rel. Gill v* Baum, 
11 NE 2d 373, 367 Ill. 249. 

Miss.—Grant v. Montgomery, 5 So. 2d 
491, 193 Miss. 175—Russell Inv. 
Corp. v. Russell, 182 So. 102, 182 
Miss. 385. 

61 C.J. p 576 note 67. 

26. N.V.—People v. Bleckwenn, 7 N. 
T.S. 914, 56 Hun 169, affirmed 29 N. 
28. 1031, 129 N.Y. 637. 

27. Neb.—Whedon v. Lancaster 

County, 107 N.W. 1092, 76 Neb. 761. 

28. Ky.—Strelne v. Com'rs of Camp¬ 
bell Courthouse Diet, 149 S.W. 928, 
149 Ky. 641. 

Tex.— Corpus Juris Quoted la Texas 
Co. v. Panhandle independent 
School Dist., Civ.App., 72 S.W.2d 
957, 969. 

89. Ark.—«A1 corn v. Bliss-Cook Oak 
Co., 201 S.W. 797, 133 Ark. 118. 

Ill.—People ex rel. De Rosa v. Chica¬ 
go A N. W. By. Co* 68 N.E.2d 401, 
891 Ill. 847-*—People ex rel. Schlae- 
ger v. Jourdan Packing 1 Co., 68 N. 
B.2d 910, 889 Ill. 168—People ex rel. 
Toman v. Edward Hines Lumber 
Co., 62 N.E.2d 720. 886 III 366- 
People ex rel. Toman v, 110 South 
Dearborn Street Bldg, Corp., 24 
N*.E.2d 373, 372 111 459—People ex 
rel. yvilson v, Wabash Ry. Co., 14 N. 
B.3d 650, 368 111. 497—People ex rel 
Ghent v. Cleveland, C„ C. Sc St L. 
By. Co* 6 N.E.24 861, 366 Ill. 443, 


110 A L.R. 119—People ex rel. Nash 
v. Northwestern Mut Life Ins, Co 
of Milwaukee, Wis, 197 N.E. 768, 
861 Ill. 248—People ex rel. Clark v. 
Baltimore & O. S. W. Ry. Co., 187 
N.E. 463, 353 111. 492. 

Ind—Murray v. Zook, 187 Nip. 890, 
205 Ind. 669, 90 A.L.R. 321. 

Tex.—Corpus Juris quoted in Texas 
Co. v. Panhandle Independent 
School Dist, Civ.App., 72 S.W.2d 
957, 959. 

61 C.J. p 576 note 62. 

Collateral attack 

(1) Where under statute courts are 
unauthorized to set aside orders of 
county tax adjustment board, orders 
can be attacked only collaterally in 
courts, which should nevertheless 
grant Injunctive relief If board lacked 
jurisdiction.—Payne v. Grossart, 190 
N.E. 752, 207 Ind. 157. 

(2) Complaint dollaterally attack¬ 
ing order of county tax adjustment 
board fixing levy exceeding statutory 
rate, where complaint showed on its 
face that declaration of emergency 
by board Justifying increased rate 
under statute Was approved by state 
board of tax commissioners, was de¬ 
murrable and action was not maih- 
talnable on theory that order as to 
excessive levy was void because of 
constructive fraud shown by alleged 
facts with respect to basis of deter- 
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minatlon of emergency.—Payne v. 
Grossart, supra. 

30. Ill.—People ex rel. McWard v 
Wabash R Co., 70 N E 2d 36, 395 
Ill. 243—People ex rel. Frick v 
Chicago & E. I. Ry. Co., 198 NE 
212, 361 Ill. 470. 

31. Mo.—State ex rel. Scotland Coun¬ 
ty v. Ewing, 22 S.W. 476, 116 Mo. 
129. 

61 C.J. p 576 note 63. 

32. SC —Alderman v. Wells, 67 S E. 
781, 85 S.C. 507, 27 L R.A.,N.S„ 864, 
21 Ann.Cas. 193. 

33. Pa.—Gregg Township Roads, 2 
Pa.Dist. & Co. 615. 

61 C.J. p 576 note 65. 

Si Pa.—Wharton v. Cass Tp. School 
Directors, 42 Pa. 358. 

61 C.J. p 576 note 66. 

Mandamus to compel performance of 
duty see Mandamus 5 182. 

30. Wash.—^Denny v. Wooster, 27 P. 

2d 328, 175 Wash. 272. 

61 C.J. p 577 note 69. 

36. N.D.—Torgrlnaon v. Norwich 
School Dist. No. 31, 103 N.W. 414, 
14 ND. 10. 

61 C.J. p 577 note 70. 

37. Kan.—Andrews v. Love. 26 P. 
746, 46 Kan. 264. 

61 C.J. p 577 note H, 
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tax for a purpose for which the levying authorities 
are bound to raise taxes; 38 or, in the absence of 
fraud, to restrain an entire levy, when the greater 
part thereof is legal ; 39 nor will a levy be enjoined 
merely on grounds of expedience, policy, or mu¬ 
nicipal economy, 40 or where an exclusive or ade¬ 
quate remedy at law is provided. 41 Such an injunc¬ 
tion will not be granted against the levying author¬ 
ities alone where the action therefor is not brought 
until some time after the levy has been completed 
and the tax books delivered to the collector. 42 A 
statute providing that injunctions shall not be issued 
to restrain the "collection” of any tax has been held 
not to prohibit the issuance of an injunction to 
restrain an illegal levy of a tax. 43 

c. Review 

(1) In general 

(2) Certiorari 


(1) In General 

Except as proyidad by statute, no appeal can be tak¬ 
en from an order of the levying authorities. Where re¬ 
view la allowed, it must be sought In the manner pro¬ 
vided. 

In the absence of statute, no appeal can be taken 
from an order of a levying board ; 44 but under some 
statutes the matter of reviewing a levy is placed in 
a certain board or court. 45 

In Oklahoma, under a law known as Imtiative 
Petition No. 100, a taxpayer may protest against 
an illegal tax levy and have such illegality reviewed 
and determined before the court of tax review. 46 
The jurisdiction conferred on this court is limited 
to hearing and determining protests against alleged 
illegal tax levies. 47 It has jurisdiction, on a protest, 
to determine the legality of an ad valorem tax 
levy, 48 and for the purpose of ascertaining the 
amount necessary to be raised it may review the 


38 . Ind—Norton v Milner, 89 Ind 
197. 

61 C J p 577 note 72. 

39 . Mo—Decker v Deimer, 129 SW 
936. 229 Mo 296 

61 C.J p 677 note 73. 

40 . Pa —Wharton v Cass Tp School 
Directors, 42 Pa 358. 

61 C J p 677 note 74 

41. Minn.—Wall v. Borgen, 188 N. 
W 159. 152 Minn 106 

61 C J p 677 note 75 

43 . N C —Edwards v. Nash County 
Board of Com’rs, 110 SE 600, 183 
NC 68 

43 . Wash—Denny v. Wooster, 27 P 
2d 328, 175 Wash 272 

44 . Neb —Whedon v Lancaster 

County, 107 N W 1092, 76 Neb 761. 

61 C.J p 577 note 78 

45 . N J —Borough of Park Ridge v 
Board of Equalization of Taxes of 
New Jersey. 90 A 1019, 86 N J Law 
39. 

61 C J. p 677 note 79. 

Cons traction of statute 

The statute governing reversal of 
tax levy by circuit court should be 
strictly construed, particularly with 
respect to meaning of “writ of super¬ 
sedeas’* in provision that court “may 
allow a writ of supersedeas,” as con¬ 
ferring a special, statutory, and lim¬ 
ited jurisdiction which may be exer¬ 
cised in term or vacation, without the 
formality of maturing the proceeding 
before final disposition —Norfolk & 
W. Ry. Co. v. Mingo County Court, 
16 S.E.2d 674, 163 W.Va, 461. 
Jurisdiction 

(1) In order to exercise its statu¬ 
tory jurisdiction to reverse an order 
for a tax levy, circuit court must go 
further than merely enter an order 
containing the statement that a writ 
of supersedeas is “allowed on said 

84 C.J.S.—45 


petition,” and must actually issue the 
writ in order to conform to meaning 
of the word “supersedeas” as used in 
the statute providing that court “may 
allow a writ of supersedeas ”—Nor¬ 
folk & W Ry. Co v. Mingo County 
Court, supra 

(2) In a summary statutory pro¬ 
ceeding to question the validity of a 
tax levy, actual issuance of writ of 
supersedeas is a “condition prece¬ 
dent” to acquisition of Jurisdiction by 
reviewing court, entire levy must be 
suspended, and a separate part of it 
cannot be questioned because an error 
affects the whole —Norfolk & W Ry 
Co v. Mingo County Court, supra 

Purpose of statute 

(1) In conferring on certain per¬ 
sons the power to question validity of 
tax levies but not to question a part 
only thereof, legislative purpose was 
summarily to suspend effectiveness of 
the levy until circuit court, and on re¬ 
view, the supreme court of appeals 
should have opportunity to pass on 
legality of the levies.—Norfolk & W. 
Ry Co. v. Mingo County Court, supra 

(2) The statute granting fiscal 
bodies the right to enter a different 
order of levy after the awarding of 
supersedeas in proceedings to review 
the levy manifests Intent to procure 
promptness and a speedy remedy.— 
Norfolk & W. Ry. Co. v. Mingo Coun¬ 
ty Court, supra. 

Duty of oourt oa review 

In proceeding to review tax levy, 
it is duty of circuit court to point out 
any errors and defects in order of fis¬ 
cal body and to direct that body to 
enter a levy order free from specified 
defects, and circuit judge may not 
obtain jurisdiction which controls va¬ 
lidity of a levy order and at the same 
time permit Buch order to remain ef¬ 
fective until the contrary is shown 
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of record —Norfolk & W. Ry. Co. v 
Mingo County Court, supra. 

Persons entitled to review 

Taxpayers were entitled to new tri¬ 
al or review of judgment in taxpay¬ 
er’s representative suit to enjoin tax 
levy, as against contention that they 
were not parties to action in which 
judgment was obtained—Parsons v. 
Arnold, 81 S.W.2d 928, 235 Ky. 600. 
Moot question 

Circuit court properly dismissed 
appeal of county from order of state 
tax commission allocating certain 
railroad trackage to another county, 
where at time case was heard all tax¬ 
es on trackage had been collected and 
expended, since question was moot — 
Yalobusha County v Tallahatchie 
County, 151 So 723, 168 Miss 526 

46 . Okl —Protest of First Nat. Bank, 
276 P. 766, 136 Okl. 141 

61 C.J. p 677 note 80 
Construction of statute 

(1) Under statute giving court of 
tax review authority to determine the 
illegality of any levy, “levy” refers 
to the rate of taxation rather than 
the physical act of applying the rate 
to the psoperty.—Lowden v. Texas 
County Excise Board, 103 P.2d 98, 187 
Okl. 365. 

(2) Word “illegal,” as used in stat¬ 
ute authorizing court of tax review 
to determine protests against alleged 
illegal levies, means contrary to law. 
—Protest of Downing, 23 P.2d 173, 
164 Okl. 181. 

47. Okl.—Missouri-Kansas-Texas R. 
Co. v. Cowden, 86 P.8d 776, 184 Okl. 
260—Muskogee County Excise 
Board v. Stubbs, 46 P.2d 721, 172 
Okl. 435. 

48. Okl.—Protest of First Nat. Bank. 
276 P. 766, 136 Okl. 14L 

61 C.J. P 677 n«te 81. 
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financial statements and estimates of the pri)bable 
needs of the municipal subdivisions of the state 49 
and the valuation placed on property subject to such 
tax, 50 and, in order to determine whether the rate 
is legal, may review the action of the excise board 
in computing the rate of the tax. 51 It may correct 
an excessive or otherwise erroneous appropriation 
by the excise board 52 or an excessive computation 
of the tax, 53 and, if the illegal rate has been ex¬ 
tended on the tax rolls, it may correct such rolls. 54 

The court of tax review has no jurisdiction to 
review the application of a legal ad valorem tax in 
an unlawful manner or to specific property; 55 nor 
can it review the valuation placed on properties 
within the taxing jurisdiction for the purpose of de¬ 
termining whether such valuation is correct or 
proper. 56 On protest against an illegal tax levy, 
funds collected as taxes and appropriations based 
thereon are suspended pending the determination of 


the protest, 57 but the filing of a protest dbes not 
necessarily destroy subsequent authority of taxing 
officials with respect to appropriations and levies. 58 

The proceeding before such court is neither an 
action at law nor a suit in equity, but a special 
proceeding authorized by the people to settle con¬ 
troversies involving the legality of tax levies; 50 
it partakes of the nature of an equitable proceed¬ 
ing. 60 A taxpayer, filing a protest with the court 
of tax review, in effect acts for himself and other 
taxpayers similarly situated, 61 and no provision 
is made for the addition of parties plaintiff or de¬ 
fendant in the proceedings. 62 The protest must 
meet the requirements of the statute by stating with 
reasonable particularity the grounds relied on, 63 
so as to enable the parties to present evidence bear¬ 
ing on them. 64 The proper method of testing the 
allegations of the protest is by demurrer, and not 
by a general plea to the jurisdiction of the court. 65 


49 . Okl.—In re Protest of Trimble, 
300 P. 406, 151 Okl. 74—Protest of 
First Nat Bank, 276 P. 766, 136 
Okl. 141. 

roads Illegally transferred 

Where an inquiry concerns the 
proper amount of a tax levy, a pur¬ 
ported transfer of funds without au¬ 
thority of law may in a proper case 
be treated as void by the authorities 
officially concerned with determining 
the proper rate of levy, and the funds 
should be treated as remaining where 
they lawfully belong unless they have 
passed beyond the control of the offi¬ 
cials intrusted with their care and le¬ 
gal application.—Okmulgee County 
Excise Board v. Consolidated Pipe 
Bine Co., 113 P.2d 989, 189 Okl. 80. 

50. Okl —Protest of First Nat. Bank, 
276 P. 766, 136 Okl. 141. 

51. Okl.—Custer County, Excise 
Board, v <St. Louis-San Francisco 
Ry. Co, 207 P.2d 774, 201 Okl. 528- 
Protest of First Nat Bank, 276 
P. *766, 136 Okl. 141. 

52. Okl.—Protest of First Nat Bank, 
supra. 

53. Okl.—Protest of First Nat Bank, 
supra. 

54. Okl.—Protest of First Nat Bank, 
supra. 

55b Okl.—Texas-Bmpire Pipe Bine 
Co. v. Tulsa County Excise Board, 
104 P.2d 441, 187 Okl. 591—Green 
v. Tulsa County Excise Board, 103 
P.2d 522, 187 Okl. 377—Lowdeft* v. 
r £exas County Excise Board, 103 P. 
2d 98, l8T Okl, 965—Missouri-Kan- 
sas-Texas ft Co. v. Cowden, 66 P. 
U 77$, m Okt 260. 

61 C.J.PB7* hot* 88. 

54 OJfl.—^exaa-EinpIre Pipe. Bine 
<&' V. Tulsa County Excise Board, 
104 P.2d 44t, 18t Okl. 591—In re 
Gibbens, 286 P. 818, Ht Okl. 180. 


57. Okl.—In re Protest of Trimble, 
800 P. 406, 151 Okl. 74. 

58. Okl.—Greer County Excise Board 
v. Lowden, 57 P 2d 612, 177 Okl. 
7, overruling In re Chicago, R. I. 
ft P. Ry. Co.’s Protest Against Ille¬ 
gal and Excessive Tax Bevies, 286 
P. 316, 142 Okl. 242. 

Effect of subsequent action 

Where, after filing of tax protest, 
taxing officials have taken further 
appropriate action with respect to 
budgets, appropriations, and levies, 
and such action is properly made of 
record in office of state auditor and 
clerk of court of tax review, tax pro¬ 
tests should thereafter be determined 
in light of whole record as of date of 
trial and determination of final Issues 
between tax protestant and county, 
and when excise board has properly 
corrected budgets and levies in office 
of state auditor* and all appropria¬ 
tions and levies as corrected are oth¬ 
erwise legal, their legality is not af¬ 
fected by fact that they are shown by 
such correction of originally filed 
budgets and are to that extent differ¬ 
ent from original budgets —Greer 
County Excise Board v. Lowden, *57 
P.2d 612, 177 Okl. 7. 

59. Okl.—In re Protest of Chicago, 
R. I. ft P. Ry. Co., 289 P. 352, 143 
Okl. 217—In re Bliss, 285 P. 73, 142 
Okl. 1. 

60. Okl.—Empire Pipe Line Co, v. 
Excise Board of Carter County, 23 
P.2d 1?0, 164 Okl. 126. 

$1 C.J. P 578 note 92. 

ejl« Okl.—Young v. Boswell, 184 P.2d 
592, 191 Okl. 680. 

Effect of , judgment sustaining pro* 
test 

Where certain portion of tax levy 
was declared illegal, by Judgment of 


court of tax review which sustained 
protest, judgment operated to reduce 
levy and amount assessed against 
other taxpayers' property and coun¬ 
ty treasurer had duty to make de¬ 
duction accordingly.—Young v. Bos¬ 
well, supra 

62 . Okl —Sinclair Prairie Pipe Line 
Co. v. Excise Board of Tulsa Coun¬ 
ty, 49 P 2d 114, 173 Okl 375. 

63 . Okl.—Texas-Empire Pipe Line 
Co. v. Tulsa County Excise Board. 
137 P.2d 564, 192 Okl. 467 

Protest as notice and petition 

Since creation of court of tax re¬ 
view, a protest takes place of both 
notice of Intention to bring suit in 
the form of a protest, required to be 
served on the collecting officer, and 
the petition filed in court for re¬ 
covery of taxes so paid, and protest 
mpst meet requirements of statute by 
stating with reasonable particularity 
the grounds relied on —Texas-Empire 
Pipe Line Co. v. Tulsa County Excise 
Board, supra. 

64 . Okl.—Texas-Empire Pipe Line 
Co. v. Tulsa County Excise Board, 
supra. 

65 . Okl.—Excise Board of Creek 
County v. Gulf Pipe Line Co. of Ok¬ 
lahoma, 9 P.2d 460, 156 Okl. 103. 

Protest Insufficient on demurrer 

Protest that excise board of coun¬ 
ty had made appropriations without 
authority and qontrary to law, and 
that tax rates were illegal, unnec¬ 
essary, and, excessive, without stating 
the grounds op w£ich the alleged il¬ 
legalities were baaed, stated mere 
conclusions which were insufficient on, 
demurrer.—Texas-Empire Pipe Line 
Co. v. Tulsa County Excise Board, 137. 
p.2d 564, 192 Okl. 467. 
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The cqjurt may permit a protest which, has been 
properly filed to be amended so as* to set forth ad¬ 
ditional grounds of illegality of the levy at any 
time prior to the judgment of the court; 66 and it 
may hear evidence to determine the meaning of the 
language used in the financial statement and esti¬ 
mate. 67 The protestant before the court of tax re¬ 
view must prove his case by competent evidence. 68 

While provision is made for review by the su¬ 
preme court, general statutory provisions governing 
the time to appeal from a judgment do not apply to 
appeals from the court of tax review, 69 but the 
statute authorizing appeals from such court re¬ 
quires written notice of appeal to be filed within 
ten days after the filing of the decision. 70 This re¬ 
quirement is mandatory. 71 Furthermore, in order 
to obtain a review by the supreme court of the state, 
a petition in error must be filed within the time 
prescribed after the filing of the transcript on ap¬ 
peal. 72 If, on appeal from the decision of the court 
of tax review, the record is incomplete, its decision 
will be affirmed. 73 

Where the notice of appeal specifically sets out 
the separate rulings desired to be attacked on ap¬ 
peal, but omits reference to other rulings on other 
grounds of protest, such other rulings need not be 
considered, 74 but the rule that the supreme court 
will not consider contentions not made before the 
trial court has been held inapplicable to causes ap¬ 
pealed from the court of tax review, 75 and a tax 


levy,, shown to be erroneous on appeal from the 
court of tax review, will be corrected by the 
supreme court although the attention of the lower 
court was not called to the error. 76 A judgment of 
the court of tax review on a question of fact will 
not be reversed unless clearly against Ijie weight 
of the evidence. 77 

(2) Certiorari 

In a proper cate certiorari may lie to review the pro¬ 
ceedings of a levying board In levying a tax. 

Certiorari may lie to review the proceedings of 
a levying board in levying a tax, 78 and to quash 
the levy as far as it is illegal. 79 It has been held 
that “such review will be allowed only in exceptional 
cases, in which the public interest may be jeop¬ 
ardized.” 80 On such review the proceedings of the 
boards and corporate bodies in levying a tax may 
be reviewed and reversed if found void, 81 and the 
constitutionality of the statute under which the pro¬ 
ceedings were had may be inquired into and deter¬ 
mined. 82 

§ 372. Liability for Acts of Board or Officer 

The levying officers may be personally liable to per¬ 
sons injured by their acts where the levy is entirely void. 

The officers charged with the levy of taxes may 
be held personally responsible to persons injured 
by their official action where the levy is entirely 
void for want of jurisdiction or other cause ; 83 but 


66. Okl—Protest of Chicago, R I 
& P. Ry. Co, 25 P.2d 690. 164 Okl 
289—Protest of Chicago, R. I. & P 
Ry. Co., 2 r.2d 936, 151 Okl 129. 

67. Okl —Protest of Trimble, 300 P. 
406, 161 Okl 74. 

68. Okl.—Chicago, R. I. & P. Ry. Co 
v. Excise Board of Seminole Coun¬ 
ty, 41 P.2d 473, 170 Okl 673—Chi¬ 
cago, R. I. & P. Ry Co v. Excise 
Board of Oklahoma County, 33 P.2d 
1081, 168 Okl 428 

69. Okl —Protest of St. Louis-San 
Francisco Ry. Co, 22 P.2d 993, 164 
Okl 63. 

70. Okl —Protest of Sweeney, 80 P. 
2d 682, 183 Okl. 211. 

Eotloe before judgment 

Notice filed before Judgment is 
premature and avails nothing—Pro- 
tost of Sweeney, supra. 

71. Okl.—Protest of Sweeney, .supra 
Extension of time 

Where there was no provisibn in 
statute for filing a motion for new 
trial or to vacate Judgment of court 
of tax review, or giving right to ap¬ 
peal from judgment rendered on such 
a motion, filing of motion for rehear¬ 


ing and to set aside judgment did not 

extend time for filing notice of ap¬ 
peal.—Protest of Sweeney, supra. 

72. Okl —Protest of St. Louis-San 
Francisco Ry Co., 22 r 2d 993, 164 
Okl. 63. 

61 C J. p 678 note 96 

73 . Okl —Chicago, R I & P Ry Co 
v. Excise Board of Seminole Coun¬ 
ty, 41 P 2d 473, 170 Okl 573. 

74 . Okl —Excise Board of Oklahoma 
County v. Cooper, 82 P 2d 824, 183 
Okl 387. 

75. Okl —Protest of Bledsoe, 17 P. 
2d 979, 161 Okl 227. 

76 . Okl —Protest of Bledsoe, Bupra 

77. Okl —Chicago, R. I. & P. Ry 
Co. v. Excise Board of Seminole 
County, 41 P.2d 473. 170 Okl. 573— 
Pottawatomie County v. Chicago, 
R I & P. Ry. Co., 29 F,2d 687, 167 
Okl 325—Protest of St. Louis-San 
Francisco Ry. Co, 26 P 2d 212, 166 
Okl. 50—Protest of Chicago, R. I 
& P. Ry. Co , 25 P 2£ 690. 164 Okl. 
239—Empire Pipe Line Co, v. Ex¬ 
cise Board of Carter County, 23 P. 
2d 189, 164 Okl. 126—Protest of 
Bledsoe, 17 P.2d 979, 16^ OkL 227. 

61 C.J. P 578 note 96. 
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78. Cal.— Corpus Juris quoted In 

Crow v. Board of Sup'rs of County 
of Stanislaus, 27 P.2d 655, 656, 135 
Cal App. 461 
61 C J. p 678 note 98. 

79. Ark—Vance v. Little Rock, 30 
Ark. 435. 

Cal — Corpus Juris quoted In Crow v 
Board of Sup'rs of County of Stan¬ 
islaus, 27 P 2d 655, 656, 136 Cal.App. 
451 

80. Cal.— Corpus Juris quoted in 
Crow v Board of Sup'rs of County 
of Stanislaus, supra. 

61 C.J. p 578 note 1. 

81. Cal —Corpus Juris quoted ia 

Crow v Board of Sup’rs of County 
of Stanislaus, supra. 

61 C.J. p 678 note 2. 

82. Cal.— Corpus Juris quoted iu 

CroW v. Board of Sttp'rs of County 
of Stanislaus, supra. 

Wis.—State v. Bell, 64 NW. 845, 91 
Wia, 271. 

83. Conn.—Thames Mfg. Co. v. Lath- 
rop, 7 Conn. 530. 

61 C.J. P 578 note 6. 
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they are not so liable for errors or improper allow- 1 jurisdiction; 84 nor are they liable for errors for 
ances in the levy, where they acted within their | which they are not responsible. 86 

B. ASSESSORS OF TAXES 


§ 373. Appointment or Election, Eligibility, 

Qualification, Status, and Tenure of 

Assessors and Assistants 

a. Appointment or election 

b. Status 

c. Eligibility 

d. Qualification 

a. Appointment or Election 

A tax aiMiaor It an officer choten or appointed to 
atteae property, and He mutt be duly appointed or elect¬ 
ed. Where authorized by atatute a deputy attestor may 
be appointed. 

An assessor in the law of taxation is an officer 
chosen or appointed to assess property; 86 an officer 
whose duty it is to put an official valuation on 
property which is called on to contribute to the 
public revenue ; 87 a person charged by law with the 
duty of ascertaining and determining the value of 
property as a foundation of a public tax. 88 In a 
particular application, the term “assessor” has been 
held to be equivalent to “collector.” 89 

Where the office of assessor is appointive, as¬ 


sessors must be appointed by competent authority 
and as prescribed by law. 90 It is presumed, how¬ 
ever, that public officers making such appointments 
do their duty, 91 act fairly 92 from good motives, 93 
and with the purpose and intent of obeying the 
law; 94 and this presumption is not overthrown by 
suspicion, 95 surmise, 96 insinuation, 97 or innuendo. 98 
An appointment contrary to law is a nullity, 99 but 
an appointment made in violation of the statute, 1 
or under an invalid statute, 2 may be subsequently 
validated by a curative act 

It is necessary to the validity of an assessment of 
taxes, and the acts of the various officers under it, 
that it shall have been made by assessors who were 
duly elected to their office if that is required by 
law 3 Where an assessor shows by the town records 
that he was duly elected after notice, he is not 
bound to go behind the records and show that the 
proceedings of notice were regular. 4 Where the 
office of tax assessor is an elective one, he must 
be elected at the time fixed by law, 5 and the legisla¬ 
ture cannot, by attempting to extend the term of 
an assessor beyond the term as limited by the con- 


84. N.Y.—Parish v. Golden, 35 N.Y 
462. 

61 C.J. p 578 note 7. 

85. Mich.—Wall v. Trumbull, 16 
Mich. 228 

61CJ P 578 note 8. 

86 . Cal—Savings, etc, Soc. v. Aus¬ 
tin. 46 Cal 416. 

Assessors of taxes for towns see the 
C.J.S. title Towns i 162, also 63 
C.J. P 202 note 31 et sea 

87. Pa.—Kuhlman v. Smeltz, 33 A 
358, 171 Pa. 440. 

6 C J. p 822 note 83. 

88 . Cal.—Savings, etc., Soc. ▼. Aus¬ 
tin, 46 Cal. 416, 509. 

Blmllar definitions 

(1) "One who has been legally ap¬ 
pointed to value and appraise prop¬ 
erty, generally with a view to levy¬ 
ing a tax upon It.”—Savings, etc., 
Soc. v. Austin, supra. 

(2) Other similar definitions see 5 
C.J. P 822 notes 86-93. 

89. Trader income tax act, provision 
that persons exhibiting property tax- 
receipts to the "assessor” may have 
duch amounts deducted from their in¬ 
come tax for the same year, the 
term "assessor” has been construed 
as "collector,” since such receipts 
could not be secured until income tax 
reUs had passed from assessor to 


collector, who collects income tax — 
State ex rel. American Mfg. Co. v 
Koeln, 211 SW 31, 33, 278 Mo. 28. 

90. Md—Buckler v. Bowen, 84 A.2d 
99. 

61 C.J p 579 note 21. 

Invalid appointment 

Under a statute providing for the 
appointment of tax assessors by 
county commissioners, an attempted 
appointment of county assessor by 
board of county commissioners with 
only two members, of whom one had 
been defeated for reflection, present, 
before the new board met, and after 
the defeated member's successor took 
oath of office, was Invalid—Buckler 
v. Bowen, supra. 

County assessment supervisor 

A statute providing for the appoint¬ 
ment of a county assessment super¬ 
visor, by the county board of super¬ 
visors was held unconstitutional.— 
Giebelhausen v. Daley, 95 N.E 2d 84, 
407 Ill. 25. 

Tux commissioners 

Under laws vesting power to assess 
for taxes in tax commissioners, the 
legislature having authority to pro¬ 
vide for their appointment by some 
other official also has power to pro¬ 
vide that such official could deter¬ 
mine their Qualifications and to leave 
to such official the method of such 
determination.—Burke v. Department 
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of Revenue, 168 ^BW2d 997, 293 Ky 
281. 

91. Kan—Ray v Miller, 98 P 239, 78 
Kan. 843. 

Presumptions affecting acts of as¬ 
sessing officials see Infra 6 886. 

92. Kan—Ray v. Miller, supra. 

93. Kan—Ray v. Miller, supra. 

94. Kan—Ray v Miller, supra. 

95. Kan.—Ray v. Miller, supra. 

96. Kan—Ray v. Miller, supra. 

97. Kan—Ray v Miller, supra. 

98. Kan —Ray v Miller, supra. 

99. N J—Ga Nun v. Lefferts, 146 A. 
662, 7 N.J.Misc 621 

61 C.J. p 580 note 30. 

1. Kan.—James v. Haynes, 100 P. 
622, 79 Kan. 608. 

61 C J. p 680 note 31. 

2. Kan—James v. Haynes, supra 
Va.—Whitlock v. Hawkins, 53 S.E. 

401, 105 Va 242 
61 C.J. p 580 note 32. 

3. Me.—Vigue v. Chapman, 24 A. 2d 
241, 138 Me. 206. 

61 C.J. P 679 note 12. 

4. Mass. — Thayer v. Stearns, 1 Pick. 
109. 

61 C.J. p 579 note 14. 

8. Ind.—State v. Burke, 57 N.E. 609, 
154 Ind. 646. 

61 C.J. p 679 not* II. 
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stitution, prescribe the time for an election; 6 nor 
will the adoption of a law by which assessors are 
made ex officio tax collectors affect the time of their 
election. 7 

Deputies and assistants . Where authorized by 
statute, deputy tax assessors may be appointed, 8 
but an appointment must be in compliance with the 
statutory requirements. 9 Under civil service provi¬ 
sions for appointment on the basis of merit and 
fitness to be ascertained by competitive examination, 
an examination for appointment to the position of 
deputy assessor is sufficient when conducted in ac¬ 
cordance with the statute and rules promulgated 
thereunder. 10 An assessor may avail himself of the 
services of other persons m performing duties of 
a clerical or ministerial nature 11 requiring no ex¬ 
ercise of official discretion 12 and involving no sub¬ 
stantial rights of the persons against whom assess¬ 
ments are made. 13 Accordingly, under statute an 
assessor may employ "experts” to assist him in the 


performance of his duty as assessor. 14 Statutory 
authorization, however, for a board of assessors to 
employ "expert assistants” will not authorize a con¬ 
tract with a nonresident corporation to furnish "ap¬ 
praisers.” 16 

Collateral attack . The question whether a board 
of assessors is legally constituted cannot be deter¬ 
mined in collateral proceedings by a county col¬ 
lector for a delinquent tax judgment. 16 

b. Status 

Tax assessors are usually regarded as public offi¬ 
cers. Although assessors have been regarded as Judi¬ 
cial officer* and as acting In a Judicial or quasi-judicial 
capacity in the performance of some of their duties, they 
are usually considered as ministerial officers. 

As a general rule tax assessors are regarded as 
public officers rather than as agents of their mu¬ 
nicipality, 17 and, under laws vesting the power to 
assess m tax commissioners, those officers are re¬ 
garded as state and not local officers 18 Where the 


6. Okl —White v Infield, 250 P 81, I 
122 Okl 4 

Constitutional limitation on tax as¬ 
sessor’s term of office see infra $ 
375. 

7. Idaho—Ward v Holmes. 144 P 
1104, 26 Idaho 602 

8. Colo.—Board of Com’rs of Wash¬ 
ington County v Davis, 30 P 2d 
26b, 94 Colo 330 

Period of Appointment 

Under constitutional provision that 
no county office created by the legis¬ 
lature shall be filled otherwise than 
by the people or the county court, the 
power of the legislature to fill the 
county office of deputy tax collector 
by appointment is limited to an ap¬ 
pointment for the period elapsing be¬ 
tween the passage of the appointing 
statute and the first meeting of the 
county court thereafter—Miller v. 
Gaut, 64 S.W.2d 606, 166 Tenn 652. 

One or more deputies 

Where statute provided that each 
county assessor of a county of a cer¬ 
tain class could employ one regular 
deputy and another paragraph of the 
statute provided that, if it was nec¬ 
essary to employ other deputies in 
addition to those already authorized, 
the assessor should petition the coun¬ 
ty court stating reasons for addition¬ 
al deputies, etc., assessor had author¬ 
ity to employ one deputy without pe¬ 
titioning county court, so that, where 
assessor appointed a deputy, and 
county court approved the appoint¬ 
ment, approval was binding on the 
county without assessor's filing peti¬ 
tion under statute for a finding that a 
necessity for a deputy existed.—Ne¬ 
vada County v. Munn, 117 S.W.2d 348, 
198 Ark. 321. 


Validity of statute; repeal 

A statute providing for the ap¬ 
pointment of deputy county assessors 
by a state tax commission if county 
commissioners refuse to authorize the 
appointment has been held constitu¬ 
tional, and not superseded by a later 
statute providing for appointment of 
deputies by certain county officers 
with the approval of county com¬ 
missioners —Board of Com'rs of 
Washington County v. Davis, 30 P 2d 
266, 94 Colo 330. 

9 . N M —State ex rel. Sanchez v. 
Stapleton, 152 P 2d 877, 48 N.M 
463. 

Approval 

The appointment of a deputy as¬ 
sessor without first obtaining approv¬ 
al of board of county commissioners 
as required by statute was void — 
State ex rel. Sanchez v. Stapleton, su¬ 
pra 

10. Mass—McDowell v. Hurley, 197 
N E. 25. 291 Mass. 258. 

Promotional examination held proper 

In conducting promotional exami¬ 
nation for position of deputy assessor, 
consideration of applicant’s experi¬ 
ence sheet showing applicant’s educa¬ 
tion and previous experience, includ¬ 
ing full details of claims of senior¬ 
ity, and statements of experience in 
other than public service, and con¬ 
sideration given to short oral exam¬ 
ination conducted for purpose of 
judging personality of candidate, 
were held proper.—McDowell v. Hur¬ 
ley, supra. 

11. K&n.— Corpus Juris ©ited in 
Templing v. Bennett, 131 P.2d 904, 
907, 156 Kan 68. 

61 C.J. p 690 note 8. 
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Assessor’s duty to assess as not dele¬ 
gable to deputies and assistants see 
infra S 377 

12. Fla—Tampa v. Kaunitz, 23 So. 
416, 39 Fla. 683, 63 Am S R. 202. 

Pa—Appeal of Schuylkill County 
Commissioners, 14 Pa Dist & Co. 
806 

13. Fla—Tampa v. Kaunitz, 23 So 
416, 39 Fla 683, 63 Am S R. 202. 

Pa—Appeal of Schuylkill County 
Commissioners, 14 Pa Dlst & Co. 
806 

14. Ohio —Payne-Bingham Co. v. 

Tax Commission, 2 Ohio Supp. 275. 

15. Ohio —State v. Sayre, 33 Ohio 
Cir.Ct. 602 

61 C J p 691 note 19. 

16- Ill —People ex rel Wangelin v. 
Gillespie. 192 NE 664, 358 Ill. 40. 

17. Me—McKay Radio & Telegraph 
Co v Inhabitants of Town of Cush¬ 
ing, 162 A. 783. 131 Me 333. 

61 C.J. p 582 note 92. 

Agents of town 

Tax assessors are "public officers,” 
and, when acting as assessors, they 
are not agents of town of which they 
are inhabitants —McKay Radio & Tel¬ 
egraph Co. v. Inhabitants of Town of 
Cushing, supra. 

Deputy assessor, required to take 
an official oath, is a public officer — 
State v. Montoya, 146 P. 956, 20 N M. 
104. 

18. Ky.—-Jefferson County Fiscal 
Court v. Trager, 194 S.W.2d 851, 
302 Ky. 861. 

County tax commissioners 

Ky—Jefferson County Fiscal Court v. 
Trager. 194 S.W.2d 851. 302 Ky. 861 
—Talbott v. Burke, 152 S.W.2d 586, 
287 Ky. 187. 
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office of tax assessor is created by the constitution, 
he is a constitutional officer. 1 # 

As judicial officer . Tax assessors are not “ju¬ 
dicial officers” in the sense that the term is used in 
constitutional provisions relating to the distribution 
of governmental powers. 20 In some respects, how¬ 
ever, the acts of tax assessors may be regarded as 
judicial. 21 Accordingly, they have been considered 
to act in a judicial capacity in making assessments, 22 
and they may, in a proper case, decide questions of 
law as well as of fact. 22 They have been con¬ 
sidered to act judicially in deciding what property 
is taxable and what property is exempt, 24 in deter¬ 
mining the amount of the assessment, 25 and in de¬ 
termining the value of property subject to assess¬ 
ment. 20 In some instances, however, it is said that 
they act in a quasi-judicial capacity only, 27 or at 
least until after they have completed their assess¬ 
ments, submitted their assessment rolls, and trans¬ 
mitted their abstracts to the proper authorities as 
specified by statute. 28 A state board may, like¬ 
wise, act in a judicial 20 or quasi-judicial 30 capacity. 
It has been held, however, that such a board acts 
judicially only when determining the property sub¬ 
ject to taxation. 31 


84 j C.j J. 8L 

As ministerial officer . Assessors of taxes have 
been considered to be essentially ministerial of¬ 
ficers,# 2 at least when classifying property for taxa¬ 
tion, 82 when assessing and entering on the rolls 
taxes as levied by county authorities, 34 in deter¬ 
mining the maximum rate of taxation, 25 in entering 
omitted property on the assessment roll at a value 
as of the time at which it was omitted, 36 in making 
an assessment on a private bank, 87 and in ascer¬ 
taining the value of bank stocks from banks. 38 
After completing their assessments, submitting their 
assessment rolls, and transmitting their abstracts 
to the authorities specified by statute, the duties of 
tax assessors are considered to be altogether min¬ 
isterial. 30 The action of a state board in determin¬ 
ing the values of property for taxation has been 
held to be administrative. 40 

De facto officer\ One who occupies the office of 
tax assessor under color of title may be an officer 
de facto notwithstanding irregularities in his ap¬ 
pointment or election, 41 or his failure to qualify, 
as discussed infra subdivision d of this section, 
and his acts arc valid as far as the public and third 
persons are concerned, discussed infra § 381. 

Secretary of board of taxation. The office of 
secretary of a county board of taxation, when 
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19. Tex—Oakley v Kent, Civ.App, 
181 SW.2d 919 

Statute Interfering with duties 

A statute having the effect of in¬ 
terfering with the official duties of 
the regular tax assessor, whose office 
is created by the constitution, Is un¬ 
constitutional—Oakley v Kent, su¬ 
pra. 

20. Ill.—Cleveland, etc, R. Co. v. 
People, 72 N.E. 726, 726, 212 Ill. 
638. 

61 C.J. p 683 note 4 [b]. 

Bsason for mis 

”They have no power to inflict pen¬ 
alties for violation of laws or to de¬ 
termine when a law has been violated, 
and adjudge persons guilty.”—Cleve¬ 
land, etc, It. Co. v. People, supra. 

21. Ill —Cleveland, etc i R. Co. v. 
People, supra. 

i , 

22. Mo.—Wymore v. Mark way, 89 S. 

W 2d 9, 338 Mo. 46. ' 

W.Va.—Backus v. Abbot, 69 S<H.2d 
48. 

22. N.Y.—Buffalo, etc. R. Co. v. 
Erls County, 48 N.Y. 93. 

24. 1 Poster v. Van Wyck. 2 

Abb.Dec. 167, 3 Transcr.A 196, 4 
Abb.Pr.,N.S., 469, 41 HoW £r. 493. 

Bsteov^l if# purpose of avoiding M- 

lyhefeSr for a district as¬ 

sess one lot “property who has re¬ 


moved from the district, leaving no 
property therein, under an honest 
belief that his removal was for the 
purpose of avoiding listing and taxa¬ 
tion, or of changing his list to an¬ 
other district, they act in this respect 
judicially.—Davis v. Strong, 31 Vt- 
382. 

25. N Y —Palmer v. Lawrence, 6 
Lans. 282. 

26 . W.Va.—Central Realty Co. v 
Martin, 80 S.E.2d 720, 126 W.Va 
915. 

61 C.J. p 583 note 4. 

27. Pa.—Hammermill Paper Co v. 

City of Erie, 92 A.2d 422, 372 Fa 
85, certiorari denied 73 8 Ct, 831, 
346 U S. 940, 97 L Ed.-% 

R I.—Clare v. Curran, 159 A. 835, 52 
R,I. 195. 

61 C.J. p 683 note 6. 

28. Colo.—People v. Pitcher, 166 P. 
812, 61 Colo. 149. 

29. ,N.D.—Corpus Juris cited in 
Northern Pac. Ry, Co. v Sta^e, 299 
N.W. 696, 699, 71 N.D, 93, 

61 C.J. P 583 note 7, 

Xu determining rains of property 
N.D^Northern Pac. Ry. Co. v. State, 
supra. , 

30 . Idaho. — Ada County v. Bottolf- 
sen, 102 P.2d 287, 61 Idaho 363. 

Hi.—IlliriojB & St. "U ft. & tioal Co. 

V. Stookey, 13 N.E. 616, 122 Ill. 3S8. 
61 C.J. P 583 note 8, 


31. U S.—Western Union Telegraph 
Co v. Tax Commission of Ohio, D 
C Ohio, 21 P 2d 356. 

61 C J p 583 note 9. 

32. Ill —Cleveland, etc., R Co. v. 
People, 72 N E. 725, 212 Ill 638. 

33. Ala.—Daffin v Scotch Lumber 
Co, 145 So 452, 226 Ala 33 

WVa—Central Realty Co v Martin, 
30 S E 2d 720, 126 WVa 915 

34. Pla.—State ex rel. Sovereign 
Camp, W. O. W. v. Boring, 164 So 
859, 121 Fla. 781. 

35. W.Va.—Central Realty Co v. 
Martin, 30 S E.2d 720, 126 W.Va 
915. 

36. N.Y.—People v. Coif, 52 N.Y. 
434. 

37. Iowa—Mannings Bank v. Arm¬ 
strong, 211 N.W. 485, 204 Iowa 512 

61 C.J. p 583 note 97. 

38. Iowa —First Nat. Bank v. Hayes, 
171 N.W. 715,186 Iowa 892. 

61 C.J. p 683 note 98. 

39. Colo.—People v. Pitcher, 1 56 P. 
812, 6il Cola 149. 

40. U.S.—*-Western Union Telegraph 
Co. v. Tax Commission of Ohio, D. 
C.Ohio, 21 F.2d 366. 

41. Md.~Buck)er y. Bowen, £4 A,2d 
99. 

ei 6.3. t> 603 botes 30. 31., 
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created’ by statute, is a Statutory and not a consti¬ 
tutional office. 43 

c. Eligibility 

In order to be eligible for the office of tax assessor, 
a person must possess the qualifications prescribed by 
statute. 

Unless prescribed by the constitution, require¬ 
ments relating to the qualification of assessors, in 
the sense of qualifications for eligibility, are those 
prescribed by statute. 43 Statutory requirements that 
an assessor of taxes shall be a freeholder, a resident 
of the town or district, etc, are mandatory. 44 A 
member of a body having appellate jurisdiction 
of tax assessors has been held not to be eligible 
to appointment as assessor. 45 Until the legislature 
shall remove the bar, a tax collector who has not 
made a final settlement of his accounts is ineligible 
to the office of assessor, 46 although he may have 
been formally elected, regularly sworn m, and may 
have acted. 47 

Deputies and assistants . The foregoing rules 
are applicable to deputy and assistant assessors, 48 
and, although a deputy assessor may be disqualified 
by reason of holding other office, 49 his acts are 
valid as those of a de facto officer. 50 It has been 
held that, because a deputy assistant is not an officer 
within the meaning of the constitution, a woman is 
eligible to appointment as such. 61 

d. Qualification 

A tax assessor must qualify as required by law. 
He Is usually required to take an oath of office and to 
give bond. 


As a general rule an assessor of taxes must qual¬ 
ify as required by law. 62 Accordingly, a statutory 
requirement that assessors be sworn is mandatory, 63 
but the form of oath 64 and a requirement that the 
record show before wh&m assessors qualified 65 are 
directory only. It is generally held that a tax 
assessor who is in actual possession and administra¬ 
tion of the office is a de facto officer whose acts are 
valid, as discussed infra § 381, although he fails to 
take the oath required by statute, 66 or takes it in 
an informal or irregular manner, 67 or before a 
proper officer who fails to attach his signature and 
seal of office at the time, 68 or before one not au¬ 
thorized to administer it,* 9 or if he fails to have the 
oath recorded or filed in a designated office 60 or 
attached to the assessment roll. 61 

Where township assessors take the oath pre¬ 
scribed by the charter thereof, and have entered on 
the discharge of the duties of their office, an assess¬ 
ment made in their official capacity is valid and 
binding, although they have not taken a constitu¬ 
tional oath of allegiance. 62 Under a constitutional 
provision requiring all officers to be sworn except 
those occupying “inferior offices” who may by law 
be exempted, the duty of a tax assessor to file an 
oath may be dispensed with by the legislature 68 
Where the duty of assessing personal property for 
a certain time devolves on county officers vested 
with the duty of appraising real estate, they are 
not required to take an additional oath 64 

The best evidence of the due qualification of an 
assessor is the written oath itself or the official 
record of it; 65 but the absence of any record show¬ 
ing that assessors were sworn does not furnish 


48 . NJ—Vanderbach v. Hudson 

County Board of Taxation, 42 A 2d 
848, 188 N.J.Law 126 

43 . Ind—State v. Goldthait, 87 N E 
133, 172 Ind. 210. 19 AnnCas. 733. 

61 C.J. P 581 note 67. 

Ofioes bald not Incompatible 

Pa —Appeal of Bunnont, Inc , Com 
PL, 38 Del.Co. 394. 

44 . Pa.—In re Asaessorship, 23 Pa. 
Co. 654. 

61 C.J. p 681 note 54. 

46 . Ga.—Hawkins v. Jonesboro. 63 
Ga. 627. 

61 Q.J, p 581 note 56. 

46 . Me.—Inhabitants of Otisfleld v. 
Scribner, ,151 A. 670, 129 Me, 311— 
Springfield v. Butterfield, 56 A. 581, 
98 Me. 156. 

47. Me.—Springfield V. Butterfield, 
supra. 

48 * Ohio.—tZangerle v. Thompson, 
116 N.E 41* 46 Ohio St. 262. 

61 C.J*. p 681 note 62. 


49. Tex—Texas & Pacific Ry Co. v. 

Harrison County, 54 Tex 119 

60. Tex—Texas & Pacific Ry Co. v. 

Harrison County, supra. 

Acts of de facto assessors generally 
see infra 9 381. 

51. Ohio.—State v. District Board of 
Assessors, 15 Ohio N.P..NS, 635 

52. First requirement of & valid tax 
is the due election and qualification 
of those whp assess it—Vigue v. 
Chapman, 24 A 2d 241, 138 Me. 206 

53. Conn—Daly v. Fisk, 134 A. 169, 
104 Conn 579 

61 C.J. p 581 note 73. 

54. Conn.—Daly v. Fisk, supra. 

61 C.J. P 582 note 74. 

55. Me.—Inhabitants of Sandy Riv¬ 
er Plantation v. Lewis, 84 A. 995, 
109 Me. 472. 

61 C.J. p 582 note 75. 

56. Ark.—Sawyer v. Wilson, 99 S. 
W. 3$9, 81 Ark. 319. 

61 C.J. p 582 note 78. 
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57. Me—Gould v Monroe, 61 Me. 
644 

58. S D —Avant v. Flynn. 49 N.W. 15, 
2 S.D. 153 

59. Me—Lord v Parker, 22 A. 392, 
83 Me 530 

Vt—Potter v Lewis, 51 A. 5, 73 Vt 
367. 

60. SD.—Potts v Miller, 39 NW2d 
667. 

61 C.J. p 582 note 82 

61. Ark.—Stoll v. Watson, 11 S.W. 
822, 51 Ark. 516. 

61 C J. p 582 note 83 

62. Md.—Koonts v Hancock, 20 A. 
1039, 64 Md 134. 

61 C.J. p 582 note 85 

63. S.D.—Potts v. Miller. 39 NW2d 
667. 

64. Ind.—Fernsel r. Hector, 47 Ind 
114. 

65. TJ S. —Ware v. Bradbury, C.C Me , 
29 F.Cas No.17,168, 3 Sumn. 186. 

61 C.J. p 581 note 69. 
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prima facie evidence that they were not sworn, 66 
and, if no such record is in existence, it may be 
proved by parol. 67 

Bond . It is generally required that assessors 
must file bonds, 68 and, although neglect or failure 
properly to file the bond required may invalidate the 
assessor's title to office, 69 it will not necessarily in¬ 
validate the assessment which he makes. 70 Gen¬ 
erally, an assessor who is in actual possession and 
administration of the office is at least a de facto 
officer notwithstanding irregularities with respect 
to his bond. 71 An excess penal sum in an assessor’s 
bond over the statutory requirement will not render 
the bond void. 72 Approval of bonds of assessors 
is an act requiring such judgment of the officer at¬ 
tempting to exercise such approval that it cannot be 
done by a merely ministerial officer. 73 

§ 374. — Employment of Persons to 
Search Out Concealed or Omitted 
Property 

In absence of constitutional or statutory restrictions, 
Individuals may be employed to search out property omit¬ 
ted from taxation. 

Where it is not inhibited by statutory or consti¬ 
tutional provisions, and the duty is not imposed on 
other officials, 74 individuals may be employed by 
the proper authorities to search out property omitted 


from taxation. 75 Although statutory power may be 
conferred to make contracts with tax inquisitors that 
shall have prospective operation, 76 a statute author¬ 
izing the employment of persons to discover, real 
property does not authorize the employment of 
persons to discover omitted personalty. 77 

Approval of contract . Under statutes requiring 
that contracts in connection with the collection of 
delinquent taxes be approved by the state comptrol¬ 
ler and attorney general, contracts, employing tax 
ferrets to discover omitted property, not so ap¬ 
proved are void. 78 

§ 375. -Tenure of Office, and Removal 

a. Tenure of office 

b. Removal 

a. Tenure of Office 

(1) In general 

(2) Vacancies 

(1) In General 

In the absence of constitutional provision therefor, 
a tax assessor has no constitutional right to continue In 
office while running for another public office. His term 
of office cannot be extended by the legislature contrary 
to the terms of the constitution. 

In the absence of constitutional provision there¬ 
for, an assessor has no constitutional right to con- 


66. Mich—Sibley v. Smith, 2 Mich 
486. 

61 C.J. p 681 note 70 

67. Me—Farnsworth Co v Rand, 65 
Me. 19—Kellar v. Savage, 17 Me 
444. 

68. Mo—State v Comer, 101 S.W 2d 
67, 340 Mo 107 

Liability of sureties on assessors’ 
bonds see infra 9 389. 

Purpose of requiring bond 

Primary purpose of requiring coun¬ 
ty assessors to give bond is to re¬ 
quire payment of costs of assessment 
in case of failure to enter promptly 
on performance of duties of office or 
to seek faithfully and diligently to 
list correctly and to assess properly 
all taxable property in county, and to 
protect citizens, county, and state 
from loss from failure to perform 
properly these duties—State v. Com¬ 
er, supra. 

69. Tex.—State v. Cocke, 64 Tex. 482. 
61 C.J. p 682 note 87. 

7a S.D.— Potts v. MiUer, 39 NW.2d 
667. 

Tex.—Steusoff v. Liberty County, Civ. 
App., 34 S.W.2d 643. 

7L S.D.— Pott* v. Miller, 39 N.W, 

2d 667. 

61 C.J. p 682 note 88 la]. 


Pallure to file bond with a desig¬ 
nated officer was held merely to make 
the assessor an officer de facto where 
he assumed and performed the du¬ 
ties of the office and assessments 
made by him were recognized by 
county officials—Potts v. Miller, su¬ 
pra. 

72. Iowa—Washington County v. 
Miller, 14 Iowa 584 

61 C.J. p 582 note 88. 

73. Ohio—Davies v. State, 30 Ohio 
CirCt 527. 

61 C.J p 582 note 90. 

74. Tex.—Aldrich v Dallas County, 
Civ App, 167 S.W. 2d 660, error dis¬ 
missed—Marquart v. Harris Coun¬ 
ty, Civ.App, 117 S.W 2d 494, error 
dismissed 

61 C.J. p 580 notes 48, 49. 

75. Ga.—Bagwell v. Cash, 60 S.E 2d 
628, 207 Ga. 222. 

61 C J p 580 note 50. 

76. Ohio.—State v. Lewis, 4 Ohio N. 
P.,N.S., 454. 

61 C.J. p 581 note 51. 

77. Tex.—Von Rosenberg v. Lovett, 
Civ.App., 173 S.W. 608. 

78. Tex.—White v. McGill, 1*4 S.W. 
2d 860, 131 Tex. 231—Mills-D^witt 
Co. v. Brazoria County, Civ,App, 
142 S W.2d 916, error refused. 
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“Delinquent taxes;" "la connection 
with delinquent taxes" 

(1) The words “delinquent taxes” 
are not used in a technical sense in 
the statute—White v. McGill, 114 S. 
W 2d 860, 131 Tex 231. 

(2) A contract whereby county em¬ 
ployed skilled experts to discover and 
place on rolls for taxation property 
which had theretofore escaped taxa¬ 
tion was a contract “in connection 
with the collection of delinquent tax¬ 
es,” within statute—Marquart v. 
Harris County, Tex.Civ.App., 117 S. 
W 2d 494, error dismissed. 

(3) Work Progress Administration 
project proposed by county for reval¬ 
uation of taxable property, in so far 
as it contemplated discovery and 
placing on tax rolls property thereto¬ 
fore escaping taxation and prepara¬ 
tion of delinquent tax rolls and rec¬ 
ords, was “in connection with collec¬ 
tion of delinquent taxes” within stat¬ 
ute.—Aldrich v. Dallas County, Tex. 
Civ.App., 167 S.W 2d 660, error dis¬ 
missed. 

(4) A contract whereby county 
agreed to pay tax ferrets for pointing 
out personalty which owners had fail¬ 
ed to assess for current year or pri¬ 
or years was a contract “in connec¬ 
tion with the collection of delinquent 
taxes" within statute—White v Mc¬ 
Gill, 114 6 W.2d 860, 131 Tex. 231, 



84 O.J.S. 


TAXATION 


$ 375 


tinue in office while running for another public 
office, 79 and the purpose of a statute providing for 
his tenure during good behavior and removal only 
for cause is to prevent his subjection to political in¬ 
fluence in the discharge of his official duties and 
intrenchment in his position as a base for political 
activities. 80 Under a constitutional provision that 
the term of office of any public official shall not be 
extended beyond the period for which he was elected 
or appointed, the legislature cannot enact a law 
extending the term of office of the assessor in a 
particular county. 81 The adoption of a constitu¬ 
tional amendment by which the tax assessor became 
ex officio tax collector does not affect the terms of 
the assessors. 82 There is no extension of the terms 
of assessors appointed for a term of years from 
a certain date, and until their successors are ap¬ 
pointed and qualify, by an act which provides that, 
wherever the term of any elective or appointive 
assessor shall terminate other than on a certain date 
in any year after passage of the act, his term shall 
be extended until such date following the date when 
their term would have terminated 83 

Failure to qualify after election and the resigna¬ 
tion of the assessor elected thereat, and the proper 
appointment of one as his successor who duly quali¬ 
fies, end the term of the incumbent under a former 
election. 84 

Secretary of board of taxation. The legislature 
in creating the office of secretary of a county board 
of taxation has power to condition the incumbent’s 
tenure on good behavior in office, 85 and a law so 
conditioned applies to secretaries subsequently ap¬ 
pointed, and not to those in office at the date of its 
enactment, since to construe it otherwise would ren¬ 
der it retroactive. 86 


(2) Vacancies 

Under tome constitutional provisions the office of tax 
assessor becomes vacant on the expiration of his term. 
Rules relating to appointment or election of assessors 
are applicable to the filling of vacancies In the office. 

In the absence of a provision authorizing as¬ 
sessors to hold office until their successors are elect¬ 
ed and qualified, under a constitutional provision 
that the legislature shall not create an office the 
tenure of which shall exceed four years, the office 
of assessor becomes vacant at the expiration of a 
four-year term, even though no successor is elected 
or qualified. 87 Rules relating to the appointment or 
election of tax assessors generally, discussed supra 
§ 373, are applicable to the appointment or election 
of assessors to fill vacancies arising from abandon¬ 
ment, 88 resignation, 89 removal, 90 death, 91 failure 
to elect, 92 a contested election which is declared 
void, 93 failure to qualify within the prescribed 
time after election, 94 or if a vacancy otherwise oc¬ 
curs. 95 There can be no valid appointment pur¬ 
suant to a resignation unless such resignation has 
been made in due form to the appointing power 96 
and a vacancy is not created by an ex parte judg¬ 
ment that a vacancy exists. 97 Where the power 
of appointing assessors is vested in a certain officer 
to appoint assessors to hold office until their suc¬ 
cessors duly qualified and with the power, in case 
of a vacancy, to fill the office for the unexpired 
term, it has been held that the power of appointment 
thus conferred is exhausted by a single exercise 
thereof, and, in the absence of a provision there¬ 
for, no further appointment can be made at the 
expiration of the term of original appointees, 98 but 
there is also authority to the contrary. 99 

When one is appointed or elected to fill a va¬ 
cancy he generally holds the office until the next 


79 . Md —Rogan v. Cook, 52 A 2d 
625. 629. 188 Md. 345. 

Season for ml# 

“If the tenure of assessors is to 
be made Independent of political 
vicissitudes, the incongruity of so¬ 
liciting one’s neighbors’ votes and as¬ 
sessing their property is too clear for 
elaboration."—Rogan v. Cook, supra 

80. Md—Rogan v. Cook, supra 

81. Nev.—State v. Arrington, 4 P. 
735. 18 Nev. 412 

61 C.J. p 583 note 12. 

82. Idaho.—Ward v. Holmes, 144 P. 
1104, 26 Idaho 602. * 

61 C.J. p 584 note 14. 

83. N.J.—Lee v. Cahill. 112 A. 855, 
95 N.J.Law 383. 

61 C.J. p 684 note 15. 

84. Tex.—State v. Cocke, 64 Tex. 
482. 


85. N.J —Vanderbach v Hudson 

County Board of Taxation, 42 A 
2d 848, 133 N J Law 126 

86. N J —Spencer v. Middlesex Coun¬ 
ty Board of Taxation, 111 A. 640, 95 
N.J.Law 5. 

87. Nev.—State v. Morton, 254 P 
147, 50 Nev. 145. 

61 C.J. p 584 note 13. 

88. Ind — State v. Huff, 87 N E. 141, 
172 Ind. 1, 139 Am.S.R. 355. 

61 C.J. p 580 note 34. 

89. Ky.—Long v. Bowen, 23 S.W. 343, 
94 Ky 540, 15 Ky.L. 276. 

Miss.—Morgan v. Doe ex dem. Har¬ 
rell, 26 Miss. 408. 

90. Ky.—Long v. Bowen, 23 S.W. 343, 
94 Ky. 540, 15 Ky.L. 276. 

91. Ind.—State v. Burke, 57 N.E. 509, 
154 Ind. 645. 

Ky.—Long v. Bowen, 28 S.W. 848, 94 
Ky. 540. 15 Ky.L. 276. 
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92. Pa—Street v Commonwealth, 6 
Watts & S 209 

93. Pa—Street v. Commonwealth, 
supra. 

61 C.J p 580 note 39. 

94 . Ohio—Davies v. State, 30 Ohio 
Cir.Ct 627 

61 C J P 580 note 40. 

95. Ky—Long v. Bowen, 23 S.W. 
343, 94 Ky. 540, 15 Ky.L. 276. 

61 C J. p 580 note 41. 

96. Ind.—«State v. Huff, 87 N E. 141, 
172 Ind. 1, 139 Am.S.R. 855. 

61 C.J. p 580 note 42. 

97. Ind.—State v. Huff, supra. 

98. N.T.— People v. Woodruff, 32 N. 
Y. 355, 29 How.Pr. 203, 

99. Okl.—McKeever v. Colvin, 128 P. 
156, 31 Okl. 715. 

61 C.J. p 680 note 46. 
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general election, 1 at which time his successor should 
J>e elected for the balance of the unexpired term. 2 
Under a statute providing for the continuance in 
office of assessors last elected or appointed until 
successors who may be elected at the next lawful 
election for such office are elected and qualified, 
an assessor appointed to fill a vacancy arising from 
the death of an incumbent may be entitled to hold 
the office until the expiration of his term. 3 On the 
death of an incumbent before the expiration of his 
term, but after his re-election for another term, 
the appointee holds office only until the expiration 
of the term during which the vacancy occurred, 4 
and the vacancy occurring at the beginning of the 
succeeding term is to be filled according to law. 6 

b. Removal 

Tax assessors may be removed for any cause pre¬ 
scribed by statute, and, where he holds office at the 
pleasure of the appointing power, an assessor may be 
removed at any time. 

Assessors may be removed at any time if they 
hold office merely at the pleasure of the appointing 


pow<er.$ Assessors may- be removed for any cause 
prescribed by statute. 7 Neither the cause specified 
by statute, 8 nor the statutory mode of removal, 2 
is exclusive, and does not preclude removal for 
other sufficient cause, 10 or by other appropriate 
means, 11 provided the removal procedure is other¬ 
wise in accordance with law, 12 Assessors may be 
removed by the act of the legislature in abolishing 
the office, 13 and, although the legislature may pre¬ 
scribe and regulate the duties of assessors, as dis¬ 
cussed infra §§ 376, 377, it cannot abolish the office 
contrary to the intendment of the constitution. 14 
Although the voters may elect to abolish the office 
of an assessor pursuant to statutory authorization, 
the incumbent holds his office until the expiration of 
the term for which he has been elected, 16 unless he 
dies, resigns, or otherwise vacates, 16 in which event 
his duties devolve on the proper officer. 17 

Effect of removal . Members of a tax board re¬ 
moved from office as provided by Taw are not there¬ 
after de jure officers 18 


1. Neb.—State v Coleman, 135 N.W. 
444, 91 Neb. 167. 

Tenn.—-State v. Mayes, 54 S.W.2d 
941. 165 Tenn 381. 

2. Neb.—State v. Coleman, 135 N.W. 
444, 91 Neb. 167. 

Tenn.—State v Mayes, 54 S.W.2d 941, 
165 Tenn. 361. 

3. Ind.—State v. Burke, 57 N-BJ. 509, 
154 Ind. 645. 

4 . Mont.—State v. Smith, 163 P. 784. 
63 Mont. 841. 

61 C.J. p 584 note 21. 

6. Mont —State v. Smith, supra. 

6. N.Y.—People v. Barker, 39 N.Y S. 
140, 6 App.Div. 227, affirmed 44 N. 
E. 1127, 160 N.Y. 670. 

61 C.J. p 584 note 23. 

7. Md—Rogan v. Cook, 52 A.2d 625, 
188 Md. 345. 

8 . Md—Rogan v. Cook, supra 

9. N.J—Woodman v. Bianchi, 177 

A. 874, 13 N.J.Misc. 452, affirmed 
183 A. 478, 116 N J.Law 245— 

O’Brien v. Parnell, 169 A. 639, 12 
N.J.Misc. 99. 

10. Md—Rogan v. Cook, 52 A.2d 625, 
188 Md. 346. 

Particular mattars bald to ooast}tute 
causa for removal 

(1) Candidacy for other public of¬ 
fice.—Regan v. Cook, supra. 

(2) Failure to perform duties of 
office.—Woodman v. Bianchi, 177 A. 
874, 13 NJ.Misc. 452, affirmed 183 A. 
470, 111 N.JiLaw 245—O'Brien v. Par¬ 
nell, 169 A. 599, 12 N.J.Misc. 99. 
<9Wrtii)liii»1mi or contributory uagli- 

fan os 

Recrimination pr contributory neg-, 


| ligence is ordinarily no defense 
against removal of assessor for ade¬ 
quate cause.—Rogan v. Cook, 62 A 2d 
625, 188 Md. 345. 

11. N.J.—Woodman v. Bianchi, 177 
A. 874, 18 N.J Misc. 462, affirmed 
183 A- 478, 116 N.J.Law 245. 

Removal by local authorities 

Statute providing for removal of 
assessors by action of supreme court 
was held not to preclude removal of 
local t 0 ix assessors by proper local au¬ 
thorities—Woodman v. Bianchi, 177 
A. 874, IS N.J.Misc. 462, affirmed 183 
A. 478, 116 N J Law 246—O’Brien v. 
Parnell, 169 A. 539, 12 N.J.Misc. 99. 

12 . N.J.—Woodman v. Bianchi, 177 
A. 874, 13 N J Misc 452, affirmed 
183 A. 478, 116 N.J.Law 246. 

Charges, notice, and hearing; infor¬ 
mation 

(1) The officer who made charges 
against assessor was not thereby de¬ 
prived of jurisdiction to remove him 
from office.—Woodman v. Bianchi, su¬ 
pra. 

(2) The assessor's right to insist 
that charges be filed, and to hearing, 
may be waived by him—Thompson 
v. Nichols, 65 S E.2d 603, 208 Ga. 147. 

(3) An oral summons to be at state 

tax commission’s office at stated time 
for hearing on question of removal 
and hearing before commission on 
such charge were held to constitute 
adequate notice and hearing required 
by statute, although written charges 
and formal hearing would ordinarily 
he better practice.—Rogan v. Cook, j 
52 A.2d 625, 18ft Md. 345. » | 
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(4) Under constitution authorising 
circuit court on information, pre¬ 
sentment, or indictment to remove 
county officers from office for gross 
immorality and other enumerated 
grounds, removal of county assessor 
from office by such court on infor¬ 
mation, and not on presentment or in¬ 
dictment, for grosB immorality was 
held proper, where gross immorality 
was not an indictable offense.—Brew¬ 
er v. State, 78 S.W.2d 160, 189 Ark 
492. 

13. Cal.—Rosborough v. Boardman, 7 
P. 261, 67 Cal. 116 

N.D.—State v. Harris, 45 N.W. 1101, 
1 N.D. 190. 

14. Ark—Hutton v. King, 205 S.W 
296, 134 Ark. 463. 

61 C.J p 584 note 26. 

Xaeambents not appointed by legis¬ 
lators 

Under constitution providing for 
removal at the pleasure of the ap¬ 
pointing power, a statute attempting 
to replace the Incumbents of an as¬ 
sessment board who had not been ap¬ 
pointed by the legislature was uncon¬ 
stitutional.—Commonwealth ex rel 
Smillie v. McElwee, 193 A. 628. 327 
Pa. 148. 

16. Neb.—J. S. Hatcher & Co. v. Gos¬ 
per County, 145 N.W. 993. 95 Neb. 
543. 

18. Neb.—J. 3. Hatcher & Co. v. Gos¬ 
per County, &upra. 

17. Neb.—J. S. Hatcher & Co. v. Gos¬ 
per County, supra. 

61 C.J. p 684 note 32. 

18. N.J.—Application of Hudson 
- County Board Qf Taxation, 27 A. 2 d 

643, 128 N.J.Law 574. 



§4 

" Secretaries of boards of taxation . Under statute 
prohibiting the removal of a secretary of a county 
board of taxation for political reasons or any cause 
other than incapacity, misconduct, nonresidence, or 
disobedience of just rules or regulations established 
by the county board, he may be removed for the 
cause specified, 19 and for no others. 29 The board 
has power under the statute to suspend a secretary 
pending removal proceedings, 21 particularly where 
its action in suspending and removal is subject to 
review by the court. 22 

§ 376. Rights, Powers, and Duties in General 

Attestor* can act officially only In pursuance of 
authority conferred on them by law and within the limits 
of such authority. 

Assessors can act officially only in pursuance of 
authority conferred on them by law and within the 
limits of such authority. 23 When certain duties and 
powers relating to the assessment of property have 
been legally delegated to a board, its rulings, deci¬ 
sions, and acts, if reasonable and within its juris¬ 


§§ 376-376 

diction, will not be disturbed. 24 Where assessors 
are without jurisdiction, and act without authority, 
their acts are illegal and void, 25 and jurisdiction 
to assess property cannot be acquired by an erro¬ 
neous assertion of it. 26 The authority of assessors 
is limited to the districts within and for which they 
were elected or appointed; they have no power to 
assess property situated beyond those limits. 27 As¬ 
sessors are not bound by the return of the property 
owner 28 and in their inventory must describe prop¬ 
erty taxed so that it can be identified with cer¬ 
tainty. 29 Assessors are not required to anticipate 
the sale of land to the state for taxes for the year 
preceding, but may assume that taxes assessed will 
be paid by the proper person. 30 

Fixing of values . The value of property for the 
purpose of taxation may 31 and should be 32 fixed 
by the assessor or by a board, 33 but the failure 
of the board of assessors of a district to meet and 
decide on a basis of valuation is a mere irregularity 
where the assessor of such district is bound to 
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19. N J.—Vanderbach v Hudson 
County Board of Taxation, 52 A 2d 
143. 135 NJLaw 349 

Conduct held to oonstituts ground 
for removal 

Charges that secretary permitted 
board's offices to be closed during 
business hours, that he absented him¬ 
self from regular duties as secretary 
without proper leave or permission, 
and that he improperly certified from 
his personal knowledge that serv¬ 
ices had been performed by employees 
when In fact such services had not 
been rendered constituted adequate 
grounds for removal under the stat¬ 
ute.—Vanderbach v. Hudson County 
Board of Taxation, supra. 

Statute held oonetltutlonal 
N J.—Vanderbach v. Hudson County 
Board of Taxation, 42 A 2d 848, 133 
N.J.Law 126. 

20. N J —Vanderbach v. Hudson 

County Board of Taxation, supra. 

21. N J —Vanderbach v. Hudson 
County Board of Taxation, 45 A. 2d 
142, 133 NJ.Law 499, affirmed 52 
A.2d 143, 135 N.J Law 349. 

Period of tuepeatlon 

A county tax board had the power 
td auspend its secretary for period 
reasonably required to formulate and 
serve charges of misconduct on his 
part, bring on hearing thereof, and 
decide fttueb at preliminary to, and 
part of statutory procedure for, his 
removal from office —Vanderbach v. 
Hudson County Board of Taxation, 
supra. 

22. N.J.-rVanderbach v. .. Hudson 

County Board of Taxation, 42 A.2d 
848, 183 N.J.Law 126. 


Certiorari 

Where judgment of board is ill- 
founded in fact or tainted with error 
in matter of law, it is correctible on 
certiorari by the court which is un¬ 
der the specific statutory duty of 
weighing and evaluating the evi¬ 
dence and finding the facts anew — 
Vanderbach v Hudson County Board 
of Taxation, supra. 

23. Ill.—People ex rel. Wangelin v 
City of St. Louis, 10 N E 2d 369, 
367 Ill. 57. 

61 C.J. p 684 note 34. 

Status of assessors as public officers 
see supra 8 373 b. 

24. S.C—Charleston Oil Co v. Car¬ 
ter, 128 SE 8, 131 SC 466. 

61 C J p 585 note 35 

25. N.Y.—People ex rel. Erie R. Co 
v State Tax Commission, 168 NE 
884, 246 N Y. 322 

61 C.J. p 585 note 36 

26. NY.—-McLean v. Jephson, 26 N 
E. 409, 123 NY 142, 9 L R A, 493 

61 C J. p 585 note 37. 

27. Wash.—Pacific Telephone & Tel¬ 
egraph Co. v. Wooster, 34 P 2d 451, 
178 Wash. 180. 

61 C.J. p 585 note 38. 

Nonresidents 

Assessors have no jurisdiction to 
assess a nonresident for property 
not within their district.—Wilcox v. 
Rochester, 29 N.E 99, 129 N.Y. 247— 
61 C.J. p 685 note 89. 

2& Va—Onion Tanning Co. v. Com¬ 
monwealth, 1)8 S.B. 780, 128 Va. 
610. 

29* Me.—Green v. Walker, 63 Me 
311. 


30. Fla.—Amos v. Jacksonville Real¬ 
ty & Mortgage Co, 81 So. 624, 77 
Fla. 403 

61 C.J. p 585 note 42 

31. U S —Great Northern Ry Co v 
Okanogan County, DC Wash, 223 
F 198 

Promulgation of rules and formulas 

Magnitude of tax assessor’s task 
to appraise and assess all property 
within limited time demonstrates ne¬ 
cessity for assessor promulgating 
certain general rules and formulas 
of percentages of depreciation, con¬ 
struction costs, square foot area 
charges, and other factors to secure 
uniformity in valuations as required 
by law —Eastern-Columbia, Inc, v. 
Los Angeles County, 143 P 2d 992, 61 
Cal App 2d 734 

Valuation for taxation as personal 
duty of assessor see infra § 410 

32. Fla—Lee v. Atlantic Coast Line 
R Co, 200 So 71, 145 Fla. 618. 

Property subject to redemption 
Until mortgage or lien created by 
recordation of tax lien certificate is 
matured and right of redemption lost, 
it is the duty of tax assessors to as¬ 
sess the property.—Dolloft v. Gardi¬ 
ner, Me., 91 A.2d 320. 

▼nines reported by stats comptroller 
County tax assessors ard required 
to assess property made subject to 
taxation by law, including realty and 
personalty values reported to them by 
the state comptroller for complete 
assessment—Lee v. Atlantic Coast 
Line R. Co., 200 So. 71, 145 Fla. 618. 

33. Mont.—Missouri River Power Co 
v. Steele, 80 P. 1093, 32 Mont. 433 

61 C J. p 685 note 44. 
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assess the property therein at its true value. 84 
Where authority is vested in county officers to value 
property in the county for the purpose of taxation, 
they cannot shift or delegate it to any other board 
or officer. 85 Under a statute so requiring a board 
of tax survey must complete a "scientific survey” 
of all taxable property before having jurisdiction 
to transmit to assessors any tax valuations. 86 A law 
requiring an appeal tax court to deliver a state¬ 
ment to a tax collector annually, showing the valua¬ 
tion of all property, does not require the revalua¬ 
tion of all property ea^h year. 37 

Placing of property on assessment roll . County 
officials may be vested with the duty to see that all 
property liable for taxation is placed on the assess¬ 
ment roll. 38 

Searching premises . An assessor is not armed 
with a statutory warrant to enter on and search 
the premises of a person against his will for the 
purpose of discovering taxable property 39 

Exempt property Where an assessor is regarded 
as having merely a ministerial duty to perform in 
assessing and entering on the tax rolls a tax as 
levied by county authorities, as considered supra 
§ 373 b, he has no discretion to determine whether 
particular property is exempt from taxation. 40 As¬ 
sessors act without jurisdiction when they assess 
property which is exempt by law, 41 but it has been 


84 C.J.8. 

held that, where the owner of property fails proper¬ 
ly to present his claim for exemption, assessors have 
jurisdiction to assess it. 42 

Authority of mercantile appraisers to order pub¬ 
lication of notice of appraisements may be im¬ 
plied. 48 

Report and payment of fees and commissions . A 
law requiring an assessor to report to the county 
commissioners the fees and commissions of his of¬ 
fice, and to pay over to the general revenue fund 
the amount due, is constitutional, 44 and an assessor 
may be compelled to perform such duty. 46 

§ 377. Authority to Make Assessments 

a. In general 

b. Deputies and assistants 

c. As between local officers and state 

officers and boards 

a. In General 

In the absence of constitutional provision therefor, 
authority to assess taxes is conferred by statute, and an 
assessment made by an unauthorized person is void. 

Except as may be otherwise provided by con¬ 
stitutional provisions, 46 authority to assess taxes is 
conferred by statute, 47 and assessors, in making an 
assessment, have only such authority as is conferred 
on them by law. 48 Only properly authorized assessors 
can make a valid assessment, 49 and an assessment 


34 . Kan.—Smith v. Leavenworth 

County, 9 Kan 296. 

36 . U.S.—Great Northern Ry Co v 
Okanogan County, D.C.Wash., 223 
F. 198. 

61 C.J P 586 note 46. 

38. Ariz—Oglesby v. Chandler, 288 
P. 1034, 37 Ariz. 1. 

61 C.J. P 586 note 49. 

37. Md —Aejis Co. v. Ray, 144 A 
842, 844, 156 Md 590. 

38 . Mont —Simpson v. Silver Bow 
County, 285 P. 195, 87 Mont. 83. 

61 C.J. p 586 note 53. 

Placing property on assessment roll 
generally see infra ft 454. 

38 . Iowa.—McCallum v Board of Re¬ 
view of Des Moines. 169 N.W. 1036, 
178 Iowa 468 

40- Fla —State ex rel. Sovereign 
Camp, W. O. W., v. Boring, 164 So. 
859, 121 Fla. 781. 

Xogasstsads 

Fla.—State ex rel. Sovereign Camp, 
W. O. W., v. Boring, supra. 

4X. N.Y.—Matter of New York Cath¬ 
olic Protectory, 77 N.Y. 842. 

61 C.X P 886 note 56 

40. N.Y.—Horse Aid Soc. v. Town 
df New Castle, 266 N.Y.S. 788, 241 
App-Div. 623. I 


Grievance day 

Where owner presented no claim 
for exemption on grievance day after 
filing of assessment roll, it was held 
that town assessors had jurisdiction 
to assess the property —Horse Aid 
Soc v. Town of New Castle, supra. 

43. Pa.—Joos v. Commonwealth, 101 
A. 454, 257 Pa. 221. 

61 C J p 586 note 67. 

44. Fla.—Nolan v. State, 102 So 
827, 88 Fla. 465. 

45. Fla—Nolan v. State, supra 

46. Idaho —Blomquist v Board of 
Com’rs of Bannock County, 137 P. 
174, 25 Idaho 284 

61 C J p 586 note 60. 

47. U S.—U. S. v. 68.716 Square Feet 
of Land in City of New York, Bor¬ 
ough and County of Bronx, N. Y., 
D.C.N.Y., 79 F.Supp. 438. 

Ariz—Kincannon v. Irwin, 169 P.2d 
861, 64 Ariz. 307. 

Ill.—People ex Tel. Wangelin v. City 
of St. Louis, 10 N.B 2d 369, 367 Ill. 
57, 

N.Y.— Corpus Juris died la In re 

Harlem River Drive, 102 N.Y.S 2d 
360, 366. 199 Misc. 281. 

61 C.J. p 586 note 61. 

Olassifieatloa of property 
Under statute tax assessor had 

7 16 


power to classify property listed in 
making up assessment roll and to 
place dwellings and log camps in real 
estate column —Daflln v. Scotch Lum¬ 
ber Co., 145 So. 462, 226 Ala. 33. 

Powers to be exercised ex parte 

Statutory powers conferred on a 
tax assessor are to be exercised ex 
parte—Daffln v. Scotch Lumber Co., 
supra. 

48 . Ill —People ex rel. Wangelin v. 
City of St. Louis, 10 N.E.2d 369, 
367 Ill. 57. 

NY. —Corpus Juris olted la In re 
Harlem River Drive, 102 N.Y.S.2d 
360, 366, 199 Misc. 281. 

61 C.J. p 587 note 62. 

Only rights aad powers specified or 
implied from those granted will be 
recognized.—In re Harlem River 
Drive, 102 N.Y.S.2d 360, 199 Misc. 281. 

49 . U.S.—Atchison, T. & S. F. Ry. 
Co. v. Elephant Butte Irr. Dist. of 
New Mexico, C.C.A.N.M., 110 F.2d 
767. 

Okl.—Public Service Co. of Oklahoma 
v. Parkinsqn, 143 P.2d 125, 192 Okl. 
607, certiorari denied 64 S.Ct. 90, 
320 U.S. 776, 88 L.Ed. 465. 

R.I.—Clare v. Curran, 159 A. 836, 52 
R.I. 196. 
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made by an unauthorized person 19 void. 60 How¬ 
ever, an assessment is not necessarily invalidated be¬ 
cause of an informality in the action of a board of 
assessors. 51 Also, in certain cases persons other than 
regular assessors may be authorized to make assess¬ 
ments, 52 or they may be made by a municipality, 53 or, 
unless inhibited by the constitution, 54 by the state di¬ 
rectly through appropriate legislative action. 55 A 
constitutional provision for the election of an asses¬ 
sor of taxes for each county does not deprive the 
legislature of the power to devolve the duty on an¬ 
other officer to assess property in some special cases 
in which county assessors are unable to ascertain the 
value of the property to be assessed, 56 and, where 
the assessor is a constitutional officer, and power is 
thereby conferred on him to assess realty, there 
is an implication that the legislature may provide 
other persons to assess personalty. 57 The assess¬ 
ment of certain taxes may be vested in a local or 
state board of assessors, as discussed infra §§ 378, 
379, having the right to change assessments from 
year to year. 58 


Manner of assessment. Although assessors must 
assess all taxable property at its fair cash value, 
as discussed infra § 410, in the absence of a statute 
prescribing the method to be followed, the manner 
in which they exercise their authority is immaterial 
provided it is honest and fair. 59 The fact that an 
assessor is compensated on a commission or per- 
centum basis does not affect the validity of the 
assessment, 60 even though such system tends to in¬ 
crease his compensation. 61 It has been held that 
a substantial compliance with the law in making 
assessments is sufficient; 62 that a taxpayer cannot 
insist on a strict compliance with all formalities 
prescribed regarding the assessment; 63 that the 
mere failure of officials to perform the duty required 
by law cannot be taken advantage of by property 
owners in order to escape taxation; 64 and that a 
statute relating to the adjournment of assessors 
from day to day is directory only. 65 

Discrimination and inequality. No authority ex¬ 
ists for a fraudulent discrimination by an assessor 
m favor of his own property and that of his friends 


Tex —Marquart v Harris County, 
Civ.App , 117 S W 2d 494, error dis¬ 
missed 

61 C J. p 587 note 64, p 588 note 65 

Comptroller has no authority to 
make assessments of intangible per¬ 
sonalty, where that duty is vested ex¬ 
clusively in the tax assessor—Root 
v. Wood, 21 So 2d 133, 155 Fla 613 

County treasurer’s power with re¬ 
spect to assessment of property was 
held limited by statute to assessment 
of omitted properties —Muscatine 
Lighting Co v Pitchforth. 243 N.W 
292, 214 Iowa 952 

Direotor of revenue and finance of 

a municipality has no authority to 
substitute himself for those who in 
law are charged with duty of as¬ 
sessing value of property for taxes 
—Consol. Cigar Corp. v. Brunner, 42 
A.2d 631, 133 N.J.Law 77. 

Parish tax assessor has right to 
assess property within parish.—G. R 
McKinney Co v. Louisiana Tax Com¬ 
mission, La.App., 150 So. 452. 

50. U.S.—Atchison, T. & S. F. Ry 

Co. v. Elephant Butte Irr Diet of 
New Mexico, CCA.N.M, 110 F.2d 
767. 

Ill.—Giebelhausen v Daley, 95 N E.2d 
84, 407 Ill. 25 

Authority dependent on faot 

Where authority of assessors de¬ 
pend^ on the existence of some faot 
which they erroneously determine to 
exist, their acts pursuant thereto are 
void.—Elmhurst Fire Co. v. City of 
New York, 106 NE. 920, 213 N.Y. 87 
—61 C.J. p 588 note 76. 


Power as to persons or property 

Where assessors are without power 
to act either as to persons or prop¬ 
erty, their acts are void —Chemung 
Nat. Bank v. Elmira, 53 N.Y. 49. 

51. Ky—Caldwell County v First 
Nat Bank, 152 S W. 757, 151 Ky 
720 

61 C.J p 688 note 77 

52. Wis—Strange v. Oconto Land 
Co, 117 NW. 1023, 136 Wis 616. 

61 C J p 688 note 66 

53. N Y.—People ex rel Harway 
Imp Co v Berry, 248 N Y S. 12, 139 
Misc 614, affirmed 250 N Y S. 916, 
233 AppDiv. 851. 

61 C J p 688 note 67. 

54L Idaho —Blomquist v. Board of 
Com’rs of Bannock County, 137 P 
174, 25 Idaho 284. 

61 C J. p 588 note 68. 

5 B, Vt—State v. Clement Nat Bank, 
78 A. 944, 84 Vt 167, Ann Cas 1912D 
22, affirmed 34 S.Ct. 31, 231 U.S. 120, 
58 LEd 147. 

61 C.J. p 588 note 69. 

56. Tex —Missouri, etc., R Co. v. 
Shannon, 97 S.W. 627, 100 S.W. 138, 
100 Tex 379, 10 L.R.A ,N.S , 681 

57 . Ky. — Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 
S.W. 260, 127 Ky. 667, 32 Ky L. 
129, affirmed Kentucky Union Co. v. 
Commonwealth of Kentucky, 31 S. 
Ct. 171, 219 U.S. 140, 55 LEd. 137. 

58. Ill.—Morel v. Masai ski, 164 N E 
205, 333 Ill. 41. 

58. Miss.—McNatt v. Hyman, 38 So. 
2d 107, 204 Miss. 824. 
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Pa.—Hammermill Paper Co v. City 
of Erie, 92 A 2d 422, 372 Pa 85, 
certiorari denied 73 S Ct 831, 346 
U S 940, 97 LEd - 

Enabling eltisen to guard against op¬ 
pression 

If tax assessors do that which is 
substantially Just and will enable cit¬ 
izen to guard against oppression In 
mode pointed out in law and against 
inequality between himself and oth¬ 
ers in like circumstances by appeal 
to proper tribunal, all is done that 
is just and necessary to give him full 
benefit of laws.—Hammermill Paper 
Co v City of Erie, supra—Insurance 
Co v. Yard, 17 Pa. 331. 

60. U S —Jackson Lumber Co. v. Mc- 
Crimmon, CCFla, 164 F 759. 

61. U S —Jackson Lumber Co. v. Mc- 
Crimmon, supra 

61 C J p 589 note 82. 

62. Ill.—People ex rel. Wangelin v. 
City of St. Louis. 10 N.E.2d 369, 367 
Ill. 57 

N Y —Zinner v. Palmer, 73 N Y S 2d 
279, 272 AppDiv. 618, reargument 
denied 75 N.Y S.2d 90, 272 App.Div. 
1081, affirmed 81 N.E.2d 99, 298 N. 
Y. 658. 

61 C J p 589 note 83. 

63. Mo —State ex rel. Donnell v. 
People’s Bank of De Soto, 263 S.W. 
205. 

61 C.J. p 589 note 84. 

64. Idaho.—Armstrong v. Jarron, 125 
P. 170, 21 Idaho 747. 

65. N.Y.—People ex rel. Sweet v 
Blake, 132 N.Y.S. 191, 72 Misc. 646. 

61 C.J. p 589 note 86. 
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Against others not within his graces ; 66 nor is there 
any authority for an assessor, at the bequest of his 
superiors in office, to carf}r but or execute a system 
of valuation intended to operate in violation of 
fundamental constitutioriAl principles, 67 and acts of 
officials in assessing taxes in a manner which they 
must know will produce inequality and Unjust as¬ 
sessments should be treated as arbitrary and fraud¬ 
ulent. 68 Where an assessment is substantial, and 
the difference between it and tlie actual value is not 
so gross but that it could have been the result of 
mistaken judgment, intentional fraud which would 
avoid it cannot be imputed to the assessor. 69 

Excessive assessment. An assessment may be 
held fraudulent if the property is arbitrarily as¬ 
sessed fraudulently at an excessive valuation 70 The 
effect of erroneous valuations generally is dis¬ 
cussed infra § 410 

Place of assessment. In the absence of some pro¬ 
vision requiring tax assessors to make their as¬ 
sessments at some particular place, the place of 
assessment is immaterial, 71 and is not affected by 
a statute requiring assessors to keep their offices 
open during specified periods. 72 

Right to act on appearances . Assessors must be 
allowed to act on the basis of outward appearances 
and are not bound by private agreements relating 
to property. 73 

Surrender of discretionary powers. A tax as¬ 
sessor cannot be compelled to surrender his dis¬ 
cretionary powers in making tax assessments. 74 


t>. Deputies and Assistants 

The duty of Assessing property cannot be delegated 
to deputies and aislstants, although duties of a clerical 
or ministerial nature may be delegated. 

As a general rule the duty of assessing property 
fdr taxation miist be performed by the assessor in 
person, 76 and cannot be delegated to clerks, 76 depu¬ 
ties, 77 or assistants. 78 Thus, where officers have 
been designated by statute to assess, a board of as¬ 
sessors is without authority to contract with others 
to perform such duty, except to the extent that it 
may be authorized to do so by statute. 79 The fact 
that the assessor’s duties are judicial in nature 
has been assigned as a reason for withholding such 
powers from clerks 80 and deputies. 81 However, 
where the legislature has authority to provide that 
assessors may appoint deputies with power to per¬ 
form official acts in the names of their principals, 
assessments made by such deputies are valid 82 and, 
on the failure of an assessor to perform the duties 
required of him, a properly authorized body or 
agency may contract with individuals to perform 
his duties, 83 and such a contract is not open to the 
objection that it clothes such individuals with gov¬ 
ernmental powers. 84 

Where an assessor has the right to avail himself 
of the services of other persons as assistants in 
performing work of a clerical or ministerial na¬ 
ture, if such work is done under the supervision of 
the assessor, or if he adopts or ratifies it, the as¬ 
sessment will be valid. 86 It has been further held 
that, where an assessor employs another to make 
valuations of property, which are afterward sub- 


66. Fla.—Walter C. Hardesty, Inc. v. 
Town of Holly Hill, 131 So. 134, 
100 Fla. 1130. 

67. Fla—Walter C Hardesty, Inc v 
Town of Holly Hill, supra 

68. U S.—Harjlm, Inc. v. Owens, T> 
C Fla., 52 F 2d 530, reversed on oth¬ 
er grounds, CCA, 64 F.2d 306, cer¬ 
tiorari denied 54 S Ct 71, 290 U S 
655, 73 L Ed 568. 

61 C.J. p 589 note 89. 

60. Iowa—Woodbury v, Talley, 129 
N.W. 967, 153 Iowa 28. 

70 . Ill —People v. Hasaler, 104 N.E 
177, 262 Ill. 133. 

71 . ICy,~Miniard v. Jones, 189 S W. 
2d 862, 300 *Cy. 544. 

78* Ky.—Miniard v. Jones, supra. 

Assessments at oonntjr seat not re- 
jpftxsd 

Statute requlrthg tax' commissioner 
to keep his office open during specified 
per{od* doa^ npt require that assess¬ 
ments should he made at coupty seat, 
—Miniard v. Jones, supra. 


73 . Cal —Trabue Pittman Corp v 
Los Angeles County, 168 P 2d 156, 
161, reheard 175 P 2d 512, 29 Cal 2d 
385. 

4 ‘They should not be frustrated of 
hindered in performing their vital 
functions by the necessity of ferret¬ 
ing out the undisclosed and often se¬ 
cret intentions of lessors and lessees 
relative to the terms of the lease " 
—Trabue Pittman Corp. v. Los An¬ 
geles County, supra 

74 . Pa—^ammetmill Paper Co v 

City of e, 92 A.2d 422, 372 Pa 85, 
certiorari denied 73 S.Ct. 831, 345 
U.S 940, 97 L.Bd. -. 

76. R L-^-Clare v Curran, 159 A. 836, 
52 R.I. 196. 

61 C J. p 589 note 96. 

76 . » La,—Merchants' Mut. Ins. Co. v. 
Board pt Assessors, 3 So. 891, 40 
La.Ann 371. 

61 C.J. p 589 note 97. ‘ 

77, Ill.—People v. Harding, 164 N E. 
827, 333 Ill. 384. 

61 C.J. p 589 note 98. 
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78. Fla.—Tampa v. Kaunitz, 23 So 
416, 39 Fla 683, 63 Am S R 202. 

61 C J. p 580 note 96 [b], p 590 note 
99 

79. Ill —People v Harding, 164 N E 
827, 333 Ill. 384. 

N\Y—Davis v Read, 65 N.Y. 566 

61 C J p 590 note 1. 

80. Tex.—Morrow v Conway, Civ. 
App., 157 SW. 430 

Status of assessors see supra { 373 l> 

81. N D.—Farrington v New Eng¬ 
land Inv. Co., 45 NW. 191, 1 ND 
102 . 

89. Cal —Meek v. McClure, 49 Cal 
623. 

83. Tex—Von Rosenberg v. Lovett 
Clv.App* li73 S.W. 508. 

01 C.J. p 590 note 6. 

84. Tex.—Von Rosenberg v. Lovett, 
supra. 

61 C.J. t> 6*90 bote 7. 

86. Fla.—City of Tampa v. Muggs, 
24 So 489, 40 Fla. 326. 

61 C.J. p 590 note 11. 
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mitted to him for correction and approval* the as¬ 
sessment thus made is valid, 86 and that an assess¬ 
ment adopted and returned by an a$s$£sor is not 
void merely because it is first entered by a deputy. 67 
Under express statutory provisions subordinate as¬ 
sessors may be required to make assessments and 
valuations, and the powers of the board of assessors 
limited to an examination and review of the valua¬ 
tions returned by such subordinate assessors for in¬ 
creasing or decreasing them, and cannot go beyond 
this except to add taxable property omitted by the 
subordinate assessors, 88 and, where deputy tax com¬ 
missioners are required by statute to assess all tax¬ 
able property asssigned to them by a board of taxes 
and assessments, it is not necessary that a deputy 
tax commissioner furnish such board with a detailed 
statement of personal property of a person as¬ 
sessed. 89 Persons appointed to assist in making as¬ 
sessments of realty, and whose duties include the 
establishment of appraised land values through re¬ 
search, sales analysis, and otherwise, are deemed 
deputy assessors. 90 

A statute providing that the town clerk should 
assess property that had escaped taxation for the 
previous year, which, under certain stipulated con¬ 
ditions, should be conclusive, does not refer to rail¬ 
road property where the assessment of such prop¬ 
erty is confided to a state board under the provi¬ 
sions of another statute. 91 

Deputy as assessor pro hac vice. Under a provi¬ 
sion that the assessor or his deputy must personally 


view each tract of land in counties of more than a 
certain population, the deputy assessor is pro hac 
vice the assessor, and his act is in law the act of 
the assessor, authorized to determine the value of 
land and to assess it. 92 

Settlement of account for state tax on gross pro¬ 
ceeds due a corporation on the basis of the report 
furnished by the corporation to a particular state 
official is a ministerial act which need not be per¬ 
formed by such official in person, but may be per¬ 
formed by clerks acting under his direction and by 
his authority. 93 

c. As between Local Officers and State Officers 
and Boards 

In the absence of a constitutional or statutory pro¬ 
vision to the contrary, the right to assess property Is 
vested in the local authorities. 

The right to assess property for taxation is vested 
in local authorities 94 unless otherwise provided by a 
constitutional 96 or statutory provision, 96 and is to 
be exercised by them unless taken away by express 
provision or by unavoidable implication. 97 The 
creation by statute of a board having certain duties 
with respect to tax surveys does not deprive local 
assessors of the authority to assess except as in¬ 
structed thereby, 98 but such a board has no power 
to take the place of the assessor to make an assess¬ 
ment in the first placenor is he, in matters rest¬ 
ing in his judgment or discretion, subject to its 


86. Iowa.—Snell v. Ft Dodge, 45 
Iowa 664. 

61 C.J. p 590 note 12. 

87. Iowa.—McCallum v. Board of 
Review of City of Dee Moines, 169 
N.W. 1036, 178 Iowa 468. 

61 C J. p 690 note 13. 

88 . Pa.—Delaware, L. & W. R. Co. 
v. Luzerne County Com'rs, 91 A. 
889, 246 Fa. 616. 

89. N.Y.—New York v. Watts, 83 
N.Y.S. 23. 40 Misc 596. 

90. Ill.—People v. Harding, 164 NE. 
827, 333 Ill. 384. 

91. Miss —New Albany v. Kansas 
City, etc., R. Co., 23 So. 646, 76 
Miss 111. 

Authority and duty of state board 
to assess railroad property see in¬ 
fra fi 879. 

92. Ill.—People v. Harding, 164 N.E. 
827. 338 Ill. 884. 

61 C.J. p 691 note 18. 

93. Pa.—Philadelphia & Reading R. 
Co. v. Commonwealth, 104 Pa. 86. 

94. Cal.—McCracken v. Hummel, 110 
P.2d 700, 43 Cal App.2d 302. 

Colo.—In re Hover Motors, 212 P,2d 
99, 120 Colo. 611. 


Wash —Puget Sound Power & Light 
Co. v. King County, 116 P.2d 827, 
10 Wash 2d 424 
61 C J p 691 note 22 

96. Okl.—Public Service Co of Okla¬ 
homa v. Parkinson, 143 P 2d 126, 
192 Okl. 607, certiorari denied 64 
SCt. 90, 320 US. 776, 88 L Ed 466. 
61 C.J. p 591 note 21. 

96 . Utah—Crystal Car Line v State 
Tax Commission, 174 P.2d 984, 110 
Utah 426. 

61 C.J. p 591 note 22. 

Beating plant 

Under statute authorizing state tax 
commission to assess operating prop¬ 
erties of public utilities, where in¬ 
tercounty electric utility owned and 
operated steam heating plant which 
furnished steam to buildings in busi¬ 
ness section of city and part of steam 
was produced by two electric boilers 
heated during off-peak hours by sur¬ 
plus current and heating plant con¬ 
stituted no part of utility’s electric 
system and could be separated there¬ 
from without impairing value of ei¬ 
ther system, steam plant was purely 
Ultra county property to be assessed 
by county assessor and not by state 
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tax commission —Puget Sound Power 
& Light Co. v. King County, 116 P. 
2d 827. 10 Wash 2d 424. 

Mortgage credits 

The power of county board of tax 
assessors to assess mortgage credits 
for ad valorem taxes was derived 
from the general tax laws and was 
not dependent on or affected by an 
intangibles tax classification act.— 
Northwestern Mut. Life Ins. Co. v. 
Suttles, 38 S.E 2d 786, 201 Ga. 84. cer¬ 
tiorari denied 67 S Ct. 490, 329 US 
801, 91 L.Ed 6 85, re hearing denied 
67 SCt. 631, 329 U,S. 835, 91 L Ed 
707. 

: 

97. Utah—Telluride Fower Co. v 
Gates, 213 P 175. 61 Utah 337 

61 C.J. p 591 note 23. 

98. Ariz.—Oglesby v. Chandler, 28S 
P 1034, 37 Ariz. 1 

61 C.J. p 591 note 24 

99. Cal—Ferris v. Coover, 10 Cal 
589. 

N.J.—Rexroth v. Ames, 26 A. 787, 6."> 
N.J.Law 609. 

Wie.—State v. Williams, 100 NW 
1048. 123 Wis. 61. 
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direction or control.* Local officers, assessing tax¬ 
es, act as state agents** and perform governmental 
as well as municipal functions, 8 and a town, proceed¬ 
ing to assess taxes, exercises powers of the state 
delegated to it 4 and may proceed only according to 
statutory directions 5 and within the limits prescribed 
thereby; 6 but a formal organization of a local 
board of assessors before proceeding to discharge 
its duties is unnecessary. 7 

Assessment of back taxes . Where the right of a 
state officer to assess back taxes is not exclusive, 
a municipality, acting through its proper officer, may 
be authorized, of its own motion, to assess property 
which has escaped taxation. 8 

§ 378. - Assessment of Corporate Stock 

or Property in General 

a. In general 

b. Corporate franchises 


a. Xn General 

The right to aeeess property of corporation*' partic¬ 
ularly those whose business extends Into two or more 
oountlee, le usually vested In a state officer or board. 
Sometimes the right to assess corporate property, as be¬ 
tween state or local authorities, depends on whether such 
property Is tangible, as distinguished from Intangible, or 
operative as distinguished from Inoperative. 

The right to assess property belonging to corpora¬ 
tions, particularly those whose business extends in¬ 
to two or more counties or other taxing districts, 
is ordinarily vested by constitutional or statutory 
provisions in a state officer or board, except as to 
property having a local situs exclusively, 9 and, 
where the constitution fails to designate the officer 
or agency by which such assessments shall be made, 
the legislature has the authority to confer on a 
state board the power to make original assess¬ 
ments of continuous property in more than one 
county. 10 Where the constitution specifically pro- 


1. Neb —State v. Drexel, 107 N.W. 
110, 75 Neb 751 

61 C J. p 591 note 26. 

2 . Me.—Inhabitants of Town of 
Frankfort v Waldo Lumber Co. f 145 
A 241, 128 Me 1. 

61 C.J p 691 note 27. 

3. Wis — State v Daniels, 128 N.W. 
566, 143 Wis. 649. 

4. Me —Inhabitants of Otisfleld v. 
Scribner. 161 A. 670, 129 Me. 311. 

5. HI—Caswell v. Westlake, 133 A. 
796, 47 H.I 411. 

61 C.J. p 592 note 30. 

6 . Me —Inhabitants of Otisfleld v. 
Scribner, 151 A. 670, 129 Me. 311. 

7 . HI.—Pendleton v. Briggs, 92 A. 
1024, 37 R.I 352, rehearipg denied 
93 A. 794, 37 R I. 471. 

61 C.J. p 592 note 32. 

8. Miss.—Adams v. City of Clarka- 
dale, 48 So. 242, 95 Miss. 88. 

Employment of individuals to search 
out and assess property that has 
escaped taxation see supra | 374. 

9. Ky.—American Refrigerator 
Transit Co. v. City of Lexington, 
155 SW.2d 848, 288 Ky. 295. 

Utah.—State ex rel. Public Service 
Commission v. Southern Pac. Co., 79 
P 2d 25, 95 Utah 84. 

61 C.J. p 592 note 35. 

Statutes held constitutional 
U.S.—Brown County v. Atlantic Pipe 
Line Co., C.C.A.Tex., 91 F.2d 394, j 
certiorari denied Atlantic Pipe Line 
Co. v. Brown County, Tex, 58 S.Ct 
265, 302 U.S. 747, 82 L.Ed. 577. 

61 C.J. p 692 note 35 [a]. 

“Car company” 

The term '‘car company” in statute 
requiring state tax commission to as¬ 
sess taxes on such company’s prop¬ 
erty means a company, other than 
railroad company, which owns and 


operates cars used and moved on 
and over rails and tracks of railroads 
or street railways, and includes oil 
refining company, using tank cars 
owned by it in transporting its pe¬ 
troleum products from refineries to 
its distribution plants and centers in 
state over railroads operated therein 
—Sinclair Refining Co. v. State Tax 
Commission, 130 P 2d 663, 102 Utah 
840. 

Mining property 

(1) Under statute making mining 
property assessable by the state tax 
commission rather than by county 
assessors, where title to realty is de¬ 
rived from the federal government by 
the issuance of a patent as mining 
property, there is a presumption that 
it is mining property, and it is so 
considered, even if surface or min¬ 
ing realty is developed into residen¬ 
tial property —Crystal Lime & Ce¬ 
ment Co. v. Robbins, 209 P.2d 739, 116 
Utah 814. 

(2) Other cases relating to assess¬ 
ment of mines by state or local au¬ 
thorities see 61 C.J. p 592 note 85 fcj. 

Pipe lines and pipe line companies 

Cal.—General Pipe Line Co. of Cal¬ 
ifornia v. State Board of Equaliza¬ 
tion, 54 P.2d 18, 5 Cal.2d 253. 

Okl.—Pure Oil Pipe Line Co v. Cor¬ 
nish, 20 P.2d 1041, 163 Okl. 79. 

Power companies 

Miss.—Gully v. Eastman-Gardiner 
Lumber Co„ 151 So. 170, 168 Miss. 
100 . 

61 C.J. p 692 note 35 [g]. 

Publlo service corporations; “public 
utilities” 

(1) Held subject to assessment by 
state board. 

Okl.—Public Service Co. of Oklahoma 
v. Parkinson, 148 P.2d 125, 192 
Okl. 607, certiorari denied 64 S.Ct. 
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90, 320 U.S. 776, 88 L Ed. 466— 
Gulf Refining Co. v. Jenkins, 151 
P.2d 419, 194 Okl 331—Stanolind 
Pipe Line Co. v. Jenkins, 161 P 2d 
422, 194 Okl. 334—Frates v. State, 
29 P 2d 616, 167 Okl. 334 
Utah—State ex rel Public Service 
Commission v. Southern Pac Co., 79 
P 2d 25, 95 Utah 84 

Tenn—Nashville Water Co v. Dun¬ 
lap, 138 S.W 2d 424, 176 Tenn. 79 

(2) Under statute providing for 
assessment of property of public util¬ 
ities by the tax commission, "public 
utility” implies public use and serv¬ 
ice to the public, and does not em¬ 
power the commission to assess own¬ 
ers of tank, refrigerator, wine, poul¬ 
try, and beer cars who supply cars 
under contract to railroad companies, 
and who have no dealings with the 
public as such—Crystal Car Line v 
State Tax Commission, 174 P 2d 984, 
110 Utah 426. 

(3) Motorbus company operating 
bus line was held "other public serv¬ 
ice corporation” within statute con¬ 
stituting members of state tax com¬ 
mission state assessors of railroads 
and other public service corporations 
—Teche Lines v. Board of Sup’rs of 
Forrest County, 143 So. 486, 165 Miss 
594. 

(4) Other cases involving assess¬ 
ment of public utilities by state au¬ 
thorities see 61 C.J. p 592 notes 35 
tf], £n] 

Telephone oompany property 

Mass.—Board of Assessors of City 
of Springfield v. Commissioner of 
Corporations and Taxation, 72 N.E. 
2d 628, 321 Mass. 186. 

61 C.J. p 592 note 35 [e]. 

10 . Mont.—State v. State Board of 
Equalization, 185 P. 708, 66 Mont 
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vidcs that a designated state body shall be vested 
with power to assess a particular type of corpora¬ 
tion, the legislature has no authority to deprive that 
body of such power, 11 and cannot place it in any 
other officer or body. 12 Since a state board is a 
creature of the legislature, it possesses only such 
powers as the legislature has expressly conferred 
on it; 13 thus, restrictions may be placed on the 
power of a state board to assess particular corporate 
property, 14 and power to assess certain corporate 
property may be vested in local officers 15 

Accordingly, the power of a state board to assess 
may be restricted to intangible 16 or “operative” 17 
corporate property, and local assessors may be vest¬ 
ed with the right to assess tangible 18 or “nonopera- 
tive” 19 property, but under a constitutional provi¬ 
sion requiring the authorities of each county to as¬ 
sess property therein, where a corporation owns 
factories and tangible property in connection there¬ 
with in different counties, its so-called intangible 
property, if subject to taxation, cannot be assessed 
in a lump sum and then apportioned among the 
several counties. 20 Such a law, making the power 
to assess corporate property depend on whether it 
is tangible or intangible, will obtain whether the cor¬ 
poration is solvent or insolvent, or in the hands of 
a receiver, 21 and is not invalid for the reason that 


it denies the taxpayer the right to have his prop¬ 
erty assessed by the local officer, and the valuation 
thereof reviewed by the county board of equaliza¬ 
tion. 22 A statute providing for a state board to as¬ 
certain the value of intangible property of certain 
corporations and individuals with quasi-public func¬ 
tions does not deprive taxpayers of due process of 
law where the local assessors are not bound to ac¬ 
cept the valuation reported to them. 23 It has also 
been held that a tax on corporate stock, made pri¬ 
marily by the board of tax adjusters, and not by the 
assessor, is not a denial of due process of law where 
the taxpayer has an opportunity to be heard and the 
board, under its power to revalue in passing on the 
assessor's return, makes the real assessment. 24 A 
statute authorizing a corporation to deduct its debts 
from its credits, and a statute which requires the as¬ 
sessment by a state board of the capital stock of cer¬ 
tain corporations over and above their tangible 
property, must be construed together, 25 and only 
tangible property may be assessed by the local as¬ 
sessor. 26 

An assessment of corporate property by a state 
board is void when made under a void statute, 27 
and a state board of equalization is not authorized 
to make original assessments after the date specified 


Utah—State v. Elridge, 76 P. 337, 27 
Utah 477 

XI. Utah—State ex rel. Public Serv¬ 
ice Commission v. Southern Pac. 
Co, 79 P 2d 25, 95 Utah 84 

12. Utah —State ex rel Public Serv¬ 
ice Commission v Southern Pac 
Co , supra 

13. Idaho —Kootenai County v State 
Board of Equalization of State of 
Idaho, 169 P. 935, 31 Idaho 155. 

61 C.J. p 593 note 37. 

14. Ill.—Ottawa Gas Light, etc., Co 
v. Downey, 20 NE 20, 127 Ill 201. 

61 C J. p 693 note 38. 

15. Ill.—People v Spurgeon Mercan¬ 
tile Co, 186 NE. 480. 362 Ill. 620 

61 O.J. p 593 note 39. 

Mercantile corporations; merchan¬ 
dise 

(1) Local board of assessors and 
not a state board, is, under statute, 
proper body to assess capital stock 
of mercantile corporation—People v 
Spurgeon Mercantile Co., supra—61 
C.J. p 593 note 39 [a]. 

(2) Parish tax assessor must, un¬ 
der statute, assess stock of merchan¬ 
dise and business fixtures of com¬ 
pany which failed to file rendition of 
Its taxable property.—G. R McKin¬ 
ney Co. v. Louisiana Tax Commission, 
La.App., 150 So. 452. 

84 C.J.S.—46 


Manufacturing 

(1) Artificial sound waves, by 
which telephone messages are trans¬ 
mitted, are not manufactured prod¬ 
ucts, within statute providing for lo¬ 
cal assessment of “machinery em¬ 
ployed in any branch of manufac¬ 
ture “—Board of Assessors of City of 
Springfield v. Commissioner of Cor¬ 
porations and Taxation, 72 N.E.2d 
528, 321 Mass. 186 

(2) Other cases relating to local or 
state assessment of manufacturing 
corporations see 61 C J. p 593 note 39 
[b]. 

Duty to deliver schedule 

Under statute requiring county as¬ 
sessor to assess capital stock of 
domestic corporation doing business 
in the county it is duty of assessor, 
in first Instance, to call on taxpayer 
and deliver a schedule prepared under 
direction of state tax commission 
—People ex rel. Parker v. Board of 
Appeals of Cook County, 12 N.E 2d 
666, 367 Ill. 559 

16. Ill —People v. Com. Edison Co , 
32 NE 2d 902, 376 Ill 70—People v. 
Chicago Rys Co, 15 N.E.2d 705, 
869 Ill. 128—Chicago Rys. Co v. 
Gill, 10 N.E 2d 319, 366 Ill. 605. 

61 C J p 593 note 40. 

17. Cal.—Pacific Electric Ry. Co. v 
Rolkin, 128 P. 20, 164 Cal. 154. 

61 C.J. p 594 note 43. 
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18. Ill —People v Com Edison Co , 
32 N E 2d 902, 376 Ill 70—People 
v. Chicago Rys Co, 15 N E 2d 705, 
369 Ill 128—Chicago Rys Co v 
Gill, 10 N E 2d 319, 366 Ill. 605. 

61 C J p 594 note 42 

19. WVa—Cabot v Coplin, 144 SE 
566, 106 W.Va 5 

61 C.J p 594 note 43. 

20. Utah—Utah-Idaho Sugar Co v 
Salt Lake County, 210 F. 106, 60 
Utah 491, 27 ALR. 874. 

21. Ill —People v Ward, 105 Ill. 620. 

61 C.J. p 594 note 46. 

22. Mont.—State v State Board of 
Equalization, 185 P 708, 56 Mont 
413. 

61 C.J. p 594 note 47. 

23. Tex.—Missouri, etc., R. Co v 
Shannon, Civ App , 97 S W 527, af¬ 
firmed 100 S W 138, 100 Tex. 397, 
10 LR A,N.S, 681. 

24. Ala—Ceylon Co. v. Hawkins, 89 
So. 754, 206 Ala 246. 

25. Ill.—Central Illinois Public Serv¬ 
ice Co v. Swartz, 119 N.E 990, 284 
Ill. 108. 

61 C.J p 594 note 50. 

26. Ill.—Central Illinois Public Serv¬ 
ice Co, v. Swartz, supra. 

61 C.J. p 594 note 42 [f] 

87. N.D.—State v. Leech, 157 N.W. 
492, 83 N.D. 513. 
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in an act by which such authority is vested in a state 
tax commission . 28 

State officer and county assessor may have equal 
powers in determining the liability of a corporation 
on its capital stock , 22 and under such a rule the 
fact that the former has made a nominal assessment 
against a corporation on its capital stock does not 
bar a county from making assessment against a 
stockholder on the ground that the corporation was 
not liable to a tax on its capital stock . 30 

Agent of foreign corporation . Assessors have no 
authority to assess the agent of a foreign corpora¬ 
tion conducting the business of his principal, but 
not having invested any money in it . 31 

Function of taxing net receipts of a particular 
agency of a foreign insurance company cannot be 
transferred from the taxing officers to a court 
of equity by the filing of a bill in chancery 32 

Self-assessment. The legislature may substitute 
for the assessment of the capital stock of corpora¬ 
tions by state officials a system whereby the cor¬ 
porate taxpayer shall assess itself . 33 

b. Corporate Franchises 

Generally a state board or officer is vested with 
power to assess corporate franchises for taxation. 

It is generally provided by statute that only a state 
board or officer shall have the right to assess a 
franchise of a corporation for taxation . 34 The 
board may have a wide discretion in evaluating the 
franchise ; 35 and the power of the board is not 
confined to a particular fiscal year, but it has im¬ 


plied power to assess franchises omitted in previous 
years . 36 Such power may not be exercised by a 
board other than as specified , 87 and a board has no 
authority, in the absence of constitutional or statu¬ 
tory provision to the contrary, to assess special fran¬ 
chises at less than full value , 88 or to consider the 
general rate of taxation in a particular taxing dis¬ 
trict . 39 The question of deciding whether railroad 
crossings are subject to a special franchise tax as¬ 
sessment may be a question of fact for the deter¬ 
mination of a state board , 40 and under a statute 
providing that a state board shall fix and determine 
the value of each special franchise subject to assess¬ 
ment the apportionment of values in a town among 
the villages is not within the jurisdiction of the 
local assessors . 41 An erroneous determination by a 
state board that it has jurisdiction to assess a void 
special franchise tax, and its assessment thereof, is 
void . 42 However, the fact that a state board er¬ 
roneously assessed the franchise of a corporation 
cannot affect the right of the local assessors proper¬ 
ly to assess its tangible property . 43 A statutory pro¬ 
vision for the assessment of special franchises by a 
state board is not a violation of constitutional provi¬ 
sions for home rule . 44 

§ 379. - Railroad Property 

a. In general 

b. Property used for “railroad purposes” 

' and in “operation” of railroad 

c. Property included in “right of way,” 

“railroad track,” and “roadbed” 

d. Rolling stock 


28 . Colo.—In re Opinion of Justices, 
123 P 660. 66 Colo. 17. 

61 C J. p 694 note 63. 

29 . Pa.—Appeal of Callery, 116 A. 
222, 272 Pa. 266. 

3G Pa.—Appeal of Callery, supra. 

31 . N.Y.—McLean v Jephson, 26 N 
E 409, 123 N.Y. 142, 9 LRA. 493. 

32 . Ill —Cook County v. Columbia 
Ins. Co. of Jersey City, 160 N.E. 361, 
329 Ill. 189. 

33 . Pa.—Commonwealth v. Southern 
Pennsylvania Bus Co., 15 A.2d 876, 
339 Pa. 621. 

34. Mo —State ex rel Union Electric 
Light & Power Co. v. Gehner, 286 
S.W. 117, 316 Mo 666 

61 C.J. P 595 note 58 

Administrative and not judicial au¬ 
thority 

The authority conferred on the 
State board is purely administrative 
and not judicial except, perhaps, what 
might be involved, if anything, in the 
determination of the facts on which 
the assessment should or should not 


be made.—Reeves v Service Lines, 
164 S W.2d 593, 291 Ky. 410. 

Gas mains on public ways 
The state board had power to as¬ 
sess for purpose of taxation the spe¬ 
cial franchise of a domestic corpora¬ 
tion occupying public ways in a city 
with mains and pipes for the distri¬ 
bution of gas.—Buffalo Gas Co. v. 
Vols, 64 N.Y.S 634, 31 Misc. 163. 

Where no franchise existed, the 
commission possessed no jurisdiction 
to assess an ad valorem tax —Reeves 
v. Service Lines, 164 S.W.2d 693, 291 
Ky. 410. 

36 . Cal.—California Pear Growers’ 
Ass’n v. Johnson, 25 P.2d 414, 219 
Cal. 98. 

36. Ky.—Stone v. Louisville, 57 S.W. 
627, 22 Ky.L. 423. 

37 . >K y.—Southern Ry, in Kentucky 
v. Coulter, 68 S W. 873, 113 Ky. 657, 
2* Ky.L. 203. 

61 C.J. p 595 note 60. 

38. N.Y.'—People v. State Board of 
Tax Cora’rs, 96 N.E. 436, 208 N.Y. 
119. 


39. N.Y—People v. State Board of 
Tax Com’rs. supra. 

40. NY —People ex rel. Erie R Co 
v. State Tax Commission. 223 N Y 
S. 367, 221 App.Div. 200, reversed 
on other grounds 168 N.E. 884, 246 
N.Y. 322. 

61 C.J. p 696 note 63. 

41 . N.Y.—People ex rel. New York 
Cent. & H. R. R. Co. v. Gourley, 
92 N.E. 398, 198 N Y. 486. 

61 C.J. p 583 note 11. 

42 . N.Y —People ex rel. Erie R. Co 
v. State Tax Commission, 214 N.Y 
S. 603, 127 Misc 13 

61 C.J. p 596 note 64. 

43 . Ky.—Commonwealth v. Kentuc¬ 
ky Heating Co., 195 S.W. 469, 176 
Ky. 35, 39, reheard 203 S.W. 538, 
180 Ky. 607. 

44 . N.Y.—People v. Stats Tax 

Com’rs, 67 N.E. 69, 174 N.Y. 417, 63 
L.R.A. 884, 105 Am.S.R. 674, affirm¬ 
ed 25 S.Ct. 706, 199 U,S. 1, 60 L 
Ed. 65, 4 Ann.Cas. 381, 25 S.Ct 718, 
199 U.S, 48. 50 L.Ed. 79, and 25 S 
Ct. 715, 199 U.S. 63* 60 L.Ed. 85 
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a. In General 

8tate boards or officers are commonly vetted with 
power to aeeoet railroad property. 

Constitutional or statutory provisions commonly 
provide for the assessment of railroad property or 
particular classes thereof by state boards or officers, 
m which case an assessment by local authorities in 
contravention of such provisions is void . 46 Since 
these provisions are in contravention of the general 
rule requiring assessment of property locally , 46 the 
state board or officer possesses only such authority 
as is expressly 47 or by necessary implication 48 con¬ 
ferred. A state board may act for the county as 
well as for the state in assessing railroad property 49 
and a state officer may be vested with power to as¬ 
sess railroad property for municipal purposes . 50 
Statutes conferring authority on state boards to 
make assessments may, by the definiteness of their 
provisions, indicate the intention of the legislature 
that the board shall act with great care and discre¬ 
tion. 6 ! In making the valuation the board is not 
bound by the valuation fixed by the railroad 52 and 
should consider the railroad as a whole . 53 

Where a power is given a city to levy a tax 
against certain railroad property, and no officer is 
provided in the charter thereof, it results as a neces¬ 
sary consequence that the right to levy and collect 
the tax would carry with it the necessary machinery 
for that purpose, and where the city clerk was ex 
officio assessor he had authority to make such as¬ 
sessment ; 54 but, where local assessors are au¬ 
thorized to assess a tax against real estate of rail¬ 
road companies whose roads pass through their dis¬ 
tricts, such assessment must be made on the as¬ 


sessment made by the state on the property for 
state purposes . 55 Where railroad property liable 
for county taxes is reported as delinquent, and 
where the county court is so authorized, it may 
direct its clerk to make the assessment thereof . 56 

“Capital stock” of a railroad, assessable by a 
state board, has been held to embrace all property 
belonging to the corporation , 57 including all its 
rights , 58 contracts , 69 privileges , 60 good will , 61 and 
everything of value which appertains or belongs to 
the corporation, whether tangible or intangible, cor¬ 
poreal or incorporeal . 62 The term does not, how¬ 
ever, mean the shares of stock, but only designates 
the property of the corporation subject to taxa¬ 
tion . 63 

Intcrurban railways . A law by which all rail¬ 
ways are made assessable by a state board impliedly 
repeals that part of a law under which street rail¬ 
ways within or without the limits of a municipal 
corporation were assessable by local assessors, and 
under the later law interurban railways are assess¬ 
able only by the state board . 64 Under a statute 
providing that any railway operated on the streets 
of any town or city and extending beyond the limits 
thereof to another town or city should be known 
as an interurban railway and subject to the same 
statutory provisions applicable to railways in gen¬ 
eral, where a company owning street railway sys¬ 
tems in two cities connected them m such a manner 
by an interurban line that the interurban traffic 
passed over but one or two blocks of the existing 
street railway lines, and m the main traversed only 
its own tracks which were not within the city limits, 
and the only appaient connection between the two, 


45. Fla—Simpson v Loftin, 33 So 
2d 230, 160 Fla 20. 

N J.—Jersey City v. Morris & Essex 
R. Co, 46 A 2d 388, 24 N J Mlsc. 88 
61 C J p 595 note 68-p 596 note 70 
Right to use tunnel 
Right of a street railroad to use 
tunnel originally built by city was 
“intangible property” and hence not 
assessable by local assessors, not¬ 
withstanding railroad deepened tun¬ 
nel at its own expense and properly 
charged cost thereof to its capital ac- 
< ■ unt, and cost thereof was Included 
in pribe to which railroad would be 
entitled in event of sale of all assets 
to city.—Chicago Rys Co. v. Gill, r 10 
N.E 2d 310, 366 Ill. 605. 

4 ) 8 . Cal.—^Atchison, T. St S. F. Ry. 
Co v. Los Angeles County, 111 P. 
250, 166 Cal. 437. 

61 C.J. p 697 note 71. 

47* ,Ark,-estate v. .Mississippi, A. St 
yr. Ry. 2*3 S.W. 817, 188 Ark 
488. 

61 C.J. p 697 note 72. 


48. Ark— State v Mississippi, A & 
W. Ry Co , supra 

49. Wash —Byram v Thurston 
County, 251 P. 103, 141 Wash. 28, 
reheard 252 P 943, 141 Wash 28 

50. Md —Baltimore v. Baltimore 
City Passenger Ry. Co, 57 Md 31 

61 C.J p 597 note 75. 

51. Wash —Oregon-Washington R & 
Nav. Co v Thurston County, 167 
P. 930, 98 Wash. 218, 224, error dis¬ 
missed 38 S.Ct. 335, 246 US 678, 
62 LEd. 934 

52. Ill.—Illinois & St. L R Sc Coal 
Co v. Stookey, 13 NE. 616, 122 Ill 
358. 

53 . Neb.—Chicago, B & Q R Co v 

w Box Butte County, 155 N.W. 881, 99 

Neb. 208, Ann.Cas.l918D 1037. 

61 C.J. p 697 note 78. 

54 . U.R—Union Pac. R. Co v. City 
, of Cheyenpe, Wyo, 5 S.Ct. 601, 113 
U.S. 516, 28 L Ed. 1098. 


55. Va— Shenandoah Valley R Co 
v. Clarke, 78 Va 269 

56. Ky—Louisville & N. R. Co v. 
Commonwealth, 3 S.W. 139, 85 Ky 
198, 8 Ky.L 840 

57. Ill —Illinois Cent R Co v Carr, 
134 NE 138, 302 Ill. 172. 

61 C J. p 597 note 83 

58. HI,—Illinois Cent. R Co v. Carr, 
supra. 

59. Ill —Illinois Cent. R Co. v. Carr, 
supra. 

60. Ill.—-Illinois Cent. R. Co v. Carr, 
supra. 

61. Ill —Illinois Cent. R Co. v. Carr, 
supra. 

62 . Ill.—Illinois Cent R Co v. Carr, 
supra. 

63 . Ill. — Illinois Cent. R Co. v. Carr, 
supra. 

64 . Iowa.—Cedar Rapids, etc , R Co. 
v. Cummins, 101 N.W. 176* 125 Iowa 
430. 
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other than common ownership, was the giving of 
transfers from each line to the other, the entire sys¬ 
tem was regarded as an interurban line for purposes 
of taxation, and was, therefore, assessable only by 
the state board under a statute relating to the 
assessment of railroad property by such board . 65 

Elevated railroads are “railroads” and not “street 
railways” for purposes of taxation, and are subject 
to assessment by a state board the same as rail¬ 
roads, and not by a local assessor or board of 
review . 66 

Lumber road . Where a lumber company organ¬ 
ized a railroad company and built a railroad and 
operated it as such, but extended it over twelve 
miles of its property, and used such extension as 
a log or tram road in connection with the railroad 
owned and operated by the subsidiary company, such 
extension did not constitute a “railroad” within the 
meaning of a statutory requirement that railroads 
be assessed by a state board, and it was not assess¬ 
able as such to the railroad company by the board, 
which had no authority to assess tram or log roads 
used for private purposes . 67 

Track to quarry, constructed for the sole purpose 
of providing material for keeping the roadbed in 
repair, could not be assessed by the local assessor 
under a statute providing that all “railroad track” 
should be assessed by the state board . 68 

Short railroad used in connection with a ferry 
for the purpose of hauling cars of other railroads to 
and from the ferry was not assessable by the local 
assessor under a provision that all corporations, 
companies, and individuals owning or operating a 
railroad should be assessed by a state board . 69 

A short line of inclined cable railroad, located 
wholly within one county, and operated by means 
of a cable and stationary steam power, chartered 
under a statute providing for the incorporation of 
cable or cog railroads for ascending mountains of 
a certain maximum grade, did not come within the 

65. Iowa.—Waterloo, etc., Rapid 
Transit Co. v. Blackhawk County, 

108 N.W. 316, 131 Iowa 237. 

66 . Ill.—Knopf v Lake St El. R. 

Co.. 64 N.E 340, 197 Ill 212. 

67 . Ark—State v. Mississippi, A. A 
W. Ry. Co, 212 SW. 317, 138 Ark 
483. 

68 . Ill.—Chicago & A R Co v Peo¬ 
ple, 22 N.E. 864, 129 Ill. 671, dis¬ 
senting opinion 25 N.E. 6, 129 Ill. 

571. 

69 . Mo.—State v. Wig gang Perry Co., 

106 S.W. 1005, 208 Mo 622. 

Ferry slips assessable by state board 
as “property used for railroad par- 


provision of a statute authorizing the assessment 
of railroad property by a state board . 70 

Leased railroad . Where a railroad was built in 
the streets of a city as authorized by an ordinance 
thereof to carry freight from factories not other¬ 
wise accessible to other railroads, and was leased 
to a railroad which operated it in connection with 
its own, it was “railroad property” within the mean¬ 
ing of a requirement that railroad property be as* 
sessed by the state board, and was not subject to 
local taxation, at least unless the ordinance imposed 
a liability for such taxes . 71 

b. Property Used for “Railroad Purposes” and 
in “Operation” of Railroad 

Where a statute so provides property used for “rail¬ 
road purposes” and property used In the “operation” of 
the railroad may be assessed by a state board. 

“Property used for railroad purposes” within the 
meaning of statutes requiring the assessment there¬ 
of by a state board has been held to include land 
used in fact for right of way purposes at a rail¬ 
road station , 72 overhead highway bridges , 73 land 
adjacent to, and connected with, main line by tracks, 
and used for storing coal , 74 land constituting part 
of a waterfront terminal yard and used as a 
transit station , 76 a strip of land between a railroad 
station and a public highway, all of which was open 
for the use of the public in going to and from the 
station, but only a portion of which was so used , 76 
and a steamboat used for the purpose of transfer¬ 
ring freight and passengers across water separating 
the railroad . 77 “Property used for railroad pur¬ 
poses” within such statutes has also been held to 
include an elevator tract , 78 and grain elevators be¬ 
longing to a railroad, but leased to, and operated by, 
tenants, and used exclusively in storing or taking m 
gram for shipment over the railroad ; 79 but an 
elevator built, owned, and operated by private per¬ 
sons on ground leased from the railroad company 
was not assessable by the state board as property 

Essex R. Co., 46 A.2d 388, 24 N.J. 
Misc. 88. 

76. N J.—New York & O. Ry Co v. 
City of Newark, 75 A. 162, 79 N J. 
Law 424. 

77. Tenn.—-Little Rock & M. R. Co. 
v. Williams, 46 S.W. 448, 101 Tenn. 
146. 

78. NJ.—Lehigh Valley R. Co. of 
New Jersey v. State Board of Tax¬ 
es and Assessments, 184 A. 724, 
102 N.J.Law 576, followed in 134 
A. 727, 4 N.J.Mlsc. 827. 

79. Iowa.—Herter v. Chicago, M. St 
St. P.‘ Ry. Co., 86 N.W. 266, 114 
Iowa 880. 


poses" see infra subdivision b of 
this section. 

70. Tenn —Lookout Incline & L L 
Ry. Co. v. King, Ch, 59 S.W. 805. 

71. Mich.—Detroit v. Detroit Manu¬ 
facturer's R. Co., 113 NW 365, 149 
Mich. 580. 

78. Neb.—Red Willow County v. Chi¬ 
cago, B. & Q. R. Co, 42 N.W. 879, 
26 Neb. 660. 

73. N.J,—Pitney v. Kelly, 84 A.2d 
547, 21 N.J.Mlsc. 405. 

74. N.J.—In re Central of New Jer¬ 
sey Co., 58 A. 1089, 71 N.J.Law 475. 

75. N.J.—Jersey City v. Morris A 

72 4 
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used for “railroad purposes ,” 80 although the rail¬ 
road company had tracks running to the elevator, 
and the lease stipulated that the right to handle 
grain delivered to the elevator should not interfere 
with the handling of grain delivered by the railroad 
company , 81 and such elevator is assessable by the 
local authorities under general laws regulating tax¬ 
ation . 82 Property not “used for railroad purposes” 
within the meaning of such statute has been held to 
include office buildings , 83 land and a warehouse 
thereon leased by the company to others for non¬ 
railroad purposes , 84 machine shops , 85 repair shops , 86 
paint shops , 87 land purchased for future use for 
yard purposes, in the possession of tenants , 88 oil 
storage tanks, pipe lines, and buildings not used by 
a railroad , 89 and steel rails not intended for the 
repair of railroad within the state . 90 

Under a provision that property owned by a rail¬ 
road and not used for railroad purposes is to be as¬ 
sessed by the local assessor, while that owned by 
a railroad and used for railroad purposes is to be 
assessed by a state board, property owned by a 


railroad and used partly for railroads purposes 
and partly for other purposes is assessable by the 
latter , 91 but property owned by another, and at¬ 
tached to property owned by a railroad company and 
used for railroad purposes within the meaning of 
the statute, is assessable by the local assessor . 92 
Property owned by railroad companies but in the 
possession of others for treatment before use by 
such companies is not assessable by local assessors 
under a statute relating to property “not used for 
railroad purposes .” 93 The state board may be in¬ 
vested with jurisdiction to determine whether rail¬ 
road property is assessable by local assessors as 
property not used for railroad purposes . 94 

It is competent for the legislature to provide that 
operating property of a railroad is assessable by 
the state board, and that nonoperating property shall 
be assessed by the assessor of the county in which 
it is situated , 95 or to provide that the duty of assess¬ 
ing railroad property, “except that not used m its 
operation” shall be vested in a state board . 96 Where 


80 . N J —In re Erie R Co , 44 A 976, 
64 N J.Law 123, modified on other 
grounds 48 A. 601, 65 N J Law 608 

81 . N J —In re Erie R Co , supra 

82. N J —In re Erie R Co , supra. 

83. Pa.—In re East Pennsylvania R 
Co , 1 Walk 428 

84 . NJ.—Erie R Co v Kelly, 37 
A 2d 666. 131 N J Law 602 

85 . Pa—In re East Pennsylvania R 
Co. 1 Walk 428 

86. Pa.—In re East Pennsylvania R. 
Co, supra 

87 . Fa—In re East Pennsylvania R 
Co., supra. 

88. Mo—State v St Louis, etc., R 
Co, 22 S W 910, 117 Mo 1 

89 . N.J.—Jersey City v. Morris & Es¬ 
sex R. Co , 46 A 2d 388. 24 N J Misc 
68 . 

90 . Neb.—Chicago, B & Q. R. Co. v 
Box Butte County, 165 N W. 881, 
99 Neb 208, AnnCas.l918D 1037. 

91 . NJ—Lehigh Valley R Co v 
Jersey City, 78 A 215, 80 N J Law 
298 

61 C.J. p 598 note 13. 

99 . NJ.—-Lehigh Valley R. Co. v 
Jersey City, supra. 

61 C.J. p 699 note 14. 

93 . Ark.—-North Little Rock Special 
School Dist v. Koppers Co, 200 
S.W.2d 619, 211 Ark. 322. 

Property hold for creoeottng 

Timbers owned by railroad compa¬ 
nies, which were in the possession of 
a wood preserving company for creo- 
eoting treatment before being used 
by railroad companies, were not lo- 
- oally taxable.—North Little Rock 


Special School Dist v. Koppers Co., 
supra 

94. N J —Jersey City v State Board 
of Equalization. 6u A 903, 74 N J 
Law 382, reversed on other grounds 
67 A 38, 74 N J Law 753 

95. Idaho—-Chicago, M & St P Ry 
Co. v Kootenai County, 192 P 562, 
33 Idaho 234 

ConcltLslveness of determination. 

Under statutory power of board to 
determine what is operating property 
and what is nonoperating property, 
the determination of the board, in 
the absence of fraud or of arbitrary 
action, is controlling 
Idaho—Ada County v Bottolfsen, 102 
T 2d 287, 61 Idaho 363 
Wash—Smith v Northern Pac Ry 
Co, 110 P 2d 851, 7 Wash 2d 652 
Inclusive and exclusive operation of 
statutes 

A statute defining operating proper¬ 
ty of railroads to be assessed for 
taxation by board of equalization is 
inclusive as to property to be assess¬ 
ed by the board and exclusive as to 
property to be assessed by the coun¬ 
ty assessor, while a statute provid¬ 
ing that nonoperating property is as¬ 
sessable by county assessor is in¬ 
clusive as to the property to be as¬ 
sessed by county assessor and exclu¬ 
sive as to property to be assessed by 
the board.—Ada County v. Bottolfsen, 
102 P 2d 287, 61 Idaho 363. 

Customary uss and reasonable neces¬ 
sity 

A statute requiring assessment of 
operating property by a state board 
I contemplates property held and made 
I available by railroad company for 
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customary railroad use and reasona¬ 
bly necessary for efficient operation 
of railroad —Smith v Northern Pac 
Ry Co., 110 P 2d 851, 7 Wash 2d 652 

Questions not involved or immate¬ 
rial 

(1) In determining whether rail¬ 
road’s property was taxable exclu¬ 
sively by state board as “operating 
property” or by county, question of 
"exemption” was not involved so as 
to require railroad to make clear 
showing against taxation by county. 
—Ada County v Oregon Short Line 
R. Co , C C A Idaho, 97 F 2d 666. 

(2) In determining whether rail¬ 
road land leased to customers was 
taxable by the state as “operating 
property” or by the county, railroad's 
charter power to lease land was im¬ 
material —Ada County v. Oregon 
Short Line R. Co, supra. 

Word “used,** in statutory defini¬ 
tions of railroad companies* “operat¬ 
ing property” and “nonoperating 
property** for tax assessment purpos¬ 
es as property used and not used In 
conduct of companies* operations, 
does not refer only to property ac¬ 
tually used by such companies, re¬ 
gardless of time, method or purpose 
of its acquisition or manner in which 
it is held, but word is employed in 
its adjective or descriptive sense, re¬ 
ferring to present nature or charac¬ 
ter of thing as determined by custom¬ 
ary, frequentative use of similar 
things, rather than in its past partici¬ 
pial sense, referring to actual use of 
specific thing or things in the past 
—Smith v. Northern Pac. Ry. Co., 
110 P.2d 851, 7 Wash.2d 652. 

96 . Arts.—Southern Pac. Co. v. Gra- 
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a state board is vested with the right to assess all 
railroad property, except real estate not used in 
operation, the fact that the operation of a railroad 
is temporarily suspended does not take the duty of 
assessment from the state board and place it in the 
assessor , 97 and a court order making a suspension 
of a railroad's operation relate back to a date prior 
to assessment would not have the effect of retro¬ 
actively ousting the jurisdiction of the state board 
to assess, when such suspension was only tempo¬ 
rary . 98 “Operating property" assessable only by a 
state board has been held to include land occupied 
by sidetracks and telegraph line , 99 and all materials, 
supplies, shop machinery, tools and equipment ac¬ 
quired by a railroad for its operation, maintenance, 
and repair . 1 

The word “terminal," as used in a statute pro¬ 
viding for assessment of “operating property” of 
railroads by a state board, has been held to mean 
only such property as is used at the time of the as¬ 
sessment to furnish terminal facilities in the opera¬ 
tion of the railroad , 2 and to include land acquired 
by a railroad for terminal facilities , 3 and to be 
unaffected by the fact that the railroad leases such 
facilities to others . 4 Vacant lands acquired by the 
railroad and not used by it for any purpose are not 
subject to assessment by the state board as “termi¬ 
nal facilities" under a statute providing for as¬ 
sessment of "operating property ;" 6 nor is land 
leased by the railroad to a concern not engaged in 
business or mercantile pursuits, such as a reclama¬ 
tion service, assessable by the state board . 6 

Where land used in the operation of a railroad 
is required to be assessed annually by a state 


board, the fact th£t lafid had been assessed by local 
assessors the year before on a valuation, under the 
law effective for a certain period, does not prevent 
the property from passing within the jurisdiction 
of the state board after its acquisition and use in 
the operation of the railroad . 7 Where the power 
to assess property used in the operation of the 
railroad is in a state board, its failure to make the 
assessment 8 or the failure of the railroad company 
to list its property with a state officer for taxation 9, 
does not render the property assessable by the local 
assessors. Where the jurisdiction of the state 
board is limited to such property as is required to 
be returned by the railroad companies, however 
essential property may be to the operation of a rail¬ 
road, and whether it be classed as realty, person¬ 
alty, or fixtures, can have no influence, if it is not 
required to be returned the state board is wholly 
without jurisdiction to assess it , 10 and it must be 
assessed by the local assessor . 11 

Under a statute providing for assessment by a 
state board of all property owned or used by rail¬ 
road companies except noncarrier real estate which 
is to be assessed by local officers, a boundary line 
bridge owned by a railroad and entirely located 
on its right of way is assessable by the board and 
not by local assessors , 12 but local assessors are re¬ 
quired to assess property certified by the board to 
be noncarrier real estate , 13 and railroad cars be¬ 
longing to nonrailroad taxpayers who are outside 
the jurisdiction of the board . 14 

Ferry slips located on a navigable river in con¬ 
nection with which a railroad company operates a 
ferry are used for “railroad purposes," and are re¬ 
quired to be assessed by the state board . 15 


ham County, 286 P. 998, 36 Ariz. 
369. 

61 C J p 699 note 17. 

97. Iowa —Sonken v Board of Sup’rs 
of Linn County, 180 NW 862, 190 
Iowa 714. 

93. Iowa —Sonken v. Board of Sup’rs 
of Linn County, supra. 

99. Wash—Northern Pac. Ry. Co. v. 

King County, 160 P. 8, 93 Wash. 89 
61 C J. p 599 note 20. 

1. Wash —Smith v. Northern Pac. 
Ry Co, 110 P.2d 361, 7 Wash.2d 
652. 

8. Idaho—Chicago, M. & St. P. Ry. 
Co., v Kootenai County, 192 P, 562, 
33 Idaho 234 

3. U.S.—Ada County v. Oregon Short 
Line R. Co., C.C.A.Idaho, 97 F.2d 

Ml 

4.. , U.S.—Ada County v. Oregon Short 
Line R. Co., supra. 

8.;, Idaho.—Ad* County v. Bottotfsen, 
102 P.2d 287, 61 Idaho 363. 


6. Idaho—Ada County v. Bottolfsen, 
supra. 

7 . Kan —Atchison, T & S F Ry Co. 
v Board of Com’rs of Wyandotte 
County, 168 P 687, 101 Kan. 618. 

61 C J. p 699 note 23 

8. Iowa.—Chicago, etc, R. Co. v. 
Davenport, 1 N.W. 720, 61 Iowa 461. 

61 C.J. p 699 note 24. 

9. Neb.—Burlington, etc., R. Co. v. 
Lancaster County, 18 N.W. 71, 15 
Neb. 251. 

10. Ala*—Nashville & D. R. Co. v. 
State, 30 So. 619, 129 Ala. 142. 

11. Alft—Nashville & D. R. Co. v. 
State, supra. 

18. III.—SL Louis Bridge Co. v. 
Becker, 22 ft.E.2d 964, 372 'll}., 102t 

Portion. am 4 for aearailroad purpose 
Local assessing authorities had no 
power to assess upper deck of bound¬ 
ary line, Railroad bridge used for .ve¬ 
hicular traffic as , a, wagon bridge 
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or as a separate portion of railroad*, 
bridge, where principal use of bridge 
was for railroad purposes and use tor 
vehicular traffic was only incidental 
thereto, since bridge was indivisible 
for taxing purposes —St. Louis 
Bridge Co. v. Becker, supra 

13* 1U.—People ex rel. Brenza v. 
Chicago & N. W. Ry Co., 103 N.E 
2d 86, 411 Ill. 85. 

Building , leased to railway express 
agency j 

A local assessor owed duty under 
the text rule to follow the board’s 
certificate that building, leased by 
railway company to railway express 
agency, was noncarrier real* estate 
taxable by ouch assessor.—People ear 
rel. Brenza v. Chicago it N. W. Ry. 
Co., supra. « . < 

14. Ill.—People v. Wilson C?*r Lints* 

16 N.tt.Sd 762, 869 Ill. 294, 

/ . • 1 

18. N.L—In re Long Dock Co.* 63 
A. 126, 75 N J.Law 325. 
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A telegraph line owned by a railroad company 
and used exclusively for railroad purposes, and ex¬ 
tending along the right of way is assessable by 
the local assessor, and not assessable by the state 
board as a part of the “roadway ” 16 

A roundhouse used also as a repair shop is as¬ 
sessable by the state board under a provision that 
the former shall be assessed by such board. 17 

c. Property Included in “Eight of Way,” “Rail¬ 
road Track,” and “Roadbed” 

(1) Constitutional or statutory right of 

state board to assess 

(2) Constitutional or statutory right of 

local officers to assess 

(1) Constitutional or Statutory Right of 
State Board to Assess 

The terms “right of way," “roadway/* “railroad 
track,” and “roadbed,” as used In constitutional or stat¬ 
utory provisions for assessment by state boards, have 
been construed to cover various items necessary for the 
use of the railroad. 

The roadbed, under constitutional provisions that 
property constituting the “roadbed” shall be assessed 
by the state board, has been held to include the 
trolley wires on an electrified railroad, with their 
immediate attachments, 18 a signal system located 
adjacent and attached to the track and rails, 19 and 
snowsheds erected on the right of way. 20 Under 
such constitutional provision “roadway” has been 
held to include not only the strip of land on which 
the main line is located, 21 but also all ground neces¬ 


sary for the construction of the sidetracks, 22 turn¬ 
outs, 23 connecting tracks, 24 statioohouses, 26 freight 
houses, 26 and all other accommodations reasonably 
necessary to accomplish the objects for which the 
railroad company was incorporated. 27 Under a 
constitutional provision requiring “roadway” to be 
assessed by a state board, property not included 
thereunder and therefore assessable by the local as¬ 
sessor has been held to include land used for cat¬ 
tle yards, 28 switchyards, 29 and for depot purposes. 30 
The word “rails,” as used in a statute providing for 
assessment, has been construed to mean simply the 
rails in place on the roadbed and constituting its 
superstructure, 31 but not to include spur tracks and 
switches, although on the actual roadway. 32 

“Railroad track,” within the meaning of statutes 
requiring the assessment thereof by a state board, 
has been held to include land used by a railroad as 
right of way, 33 with whatever is on it in the shape 
of improvements, 34 although the railroad is a tenant 
by sufferance, and the title to the land is owned by 
another, 35 or although the railroad company has 
merely an easement in the right of way 36 “Rail¬ 
road track” as used in such statutes also includes 
railroad bridges, 37 although used for the accom¬ 
modation of teams, streetcars, and foot passen¬ 
gers, 38 and all embankments, trestles, and tracks 
on the right of way used continuously and exclusive¬ 
ly as an approach to a bridge, 39 and land used for 
a reservoir, belonging to and situated adjacent to 
a railroad, and from which it obtains water for use 
in its locomotives, and for other purposes con¬ 
nected with the operation of the railroad. 40 The 


16. La —Louisiana, etc, R. Co. v. 
Bailey. 40 So. 358, 115 La. 929. 

Mont.—Northern Pac Ry Co. v. Bro¬ 
gan, 158 P. 820, 52 Mont 461 

17 . Neb.—Red Willow County v. Chi¬ 
cago, B. & Q R Co, 42 NW. 879, 
26 Neb. 660 

18. Mont—Chicago, M & St P. Ry 
Co. v. Murray, 174 P. 704, 55 Mont 
162. 

19 . Mont.—Northern Pac Ry. Co v. 
Dixson, 174 P. 706, 55 Mont. 171 

SO. Mont. — Great Northern Ry Co v. 
Flathead County, 202 P. 198, 61 
Mont. 263. 

91 . ND.—Chicago, Milwaukee & St 
Paul R. Co. v. Cass Countv, 76 N 
W. 239, 8 ND. 18. 

98. N.D.—Chicago, Milwaukee & St 
Paul R. Cq. v. Cass. County, supra. 

93. N.D.—Chicago, Milwaukee & St. 
Paul R. Co. v. Cass County, supra. 

94 . N.D.—Chicago, Milwaukee & St. 
Paul R. Co. v. Cass County, supra. 

^6. N.D.—Chicago, Milwaukee & St 
Paul R. Co. v. Cass County, supra 


98. ND—Chicago, Milwaukee & St 
Taul R Co \ Cass County, supra 

97 . N.D—Chicago, Milwaukee & St 
Paul R. Co v Cuss Count*, supra 

98. Cal.—San Francisco & S J. V 
Ry. Co v City of Stockton, 84 P 
771, 149 Cal. 83. 

99 . Cal —San Francisco & S J V 
Ry Co v. City of Stockton, supra 

30. Cal.—San Francisco & S J V 
Ry. Co. v. City of Stockton, supra 

31. Cal—San Francisco & S J. V 
Ry. Co. v. Citv of Stockton, 84 P 
771, 149 Cal. 83, 87. 

51 C.J p 368 note 78. 

32. Cal.—Atchison, T & S F Ry 
Co v. Los Angeles County, 111 P 
250, 158 Cal 437. 

33. 111.—People v. Wiggins Ferry 
Co., 100 N.E. 956, 257 Ill 452 

61 C.J. p 600 note 48. 

34. Ind.—Pfaff v Terre Haute, etc, 
R.,Co„ 9 N.E 93, 108 Ind 144, 147 

i 51 C J. p 871 note 38, p 372 note 42. 
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35. Ill —People v. Wiggins Ferry 
Co., 100 NE. 956, 257 Ill. 452—Peo¬ 
ple v. Terre Haute & W. Ry Co, 
100 NE 173, 256 Ill 691 

36. Ill —People v. Terre Haute & W 
Ry Co, supra. 

N Y —People v New York Tax, etc . 
Com’rs, 23 Hun 687, reversed on 
other grounds 4 N E. 127, 101 N.Y 
322. 

37. Ky—Campbell County Board of 
Equalization v Louisville & N R 
Co, 109 SW 303, 139 Ky 386, 33 
KyL 78, 139 Am S R. 482 

61 C J p 600 note 51. 

38. Ky—Campbell County Board of 
Equalization v Louisville & N R 
Co., supra. 

39. Ill—People v. Illinois Cent R 
Co, 74 NE. 116, 215 Ill. 177 

Ohio.—Cincinnati, New Orleans & 
Texas Pac. R. Co. v. Hynicka, 4 
Ohio N P..N.S., 345 

40 . Ill—Chicago & E. I. R Co v 
People, 75 N.E 1021, 218 Ill. 463. 

Ind,—Pfaff v. Terre Haute & I. R Co . 
9 N.E. 93, 108 Ind. 144. 
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term not only includes the main track, 41 but also 
sidetracks, 42 depot grounds, 42 roundhouse, 44 and 
coal sheds 46 and all superstructures on the main, 
side, or second track, 46 and turnouts, and the station 
and improvements of the railroad company on the 
right of way. 47 City lots purchased by a railroad 
company with the intention of using them as a site 
for its station when it should acquire title to other 
adjoining lots are not a part of the "railroad 
track,” assessable by the state board. 42 

The right of way and roadbed of a railroad, with¬ 
in the meaning of a statutory provision for their 
assessment by a state board, are considered as a 
unit from one end to the other. 49 "Right of way,” 
within the meaning of statutes requiring the assess¬ 
ment thereof by a state board, includes all lands used 
by the railroad for right of way, 50 whether or not 
it has title thereto, 61 and has been held to include 
stockyards used in the operation of the railroad 
and necessary to the proper handling and shipment 
of livestock, 62 a tunnel under a river, 63 and land 
used as a way for the road, 64 and includes not only 
the main and side tracks and turnouts, but all im¬ 
provements 66 and all necessary structures there¬ 
on ; 66 but it does not include such additional ground 
as may be used for the convenience of the railroad, 
and which is not a part of its way. 57 It has been 
held that the term "right of way” means only the 
easement of the railroad in land over which it has 
a right of way, not occupied by a roadbed and side¬ 
track, 52 and that depots, 59 platforms, 60 station- 
houses, 61 and water tanks, 62 owned by a railroad 


company and situated on its right of way were not 
assessable by the state board, but by local as¬ 
sessors. 

On the other hand, the term "right of way,” with¬ 
in the meaning of such a statute, does not relate to 
a mere intangible right of crossing, 62 and does not 
include tracks over which the operation of a rail¬ 
road, as a common carrier, has been discontinued 
with the permission of the proper public authori¬ 
ties. 64 It has been held that land acquired for 
future use as a right of way by a railroad company 
is included within the meaning of statutes requiring 
the assessment thereof by a state board, 65 but there 
is also authority to the contrary, as considered infra 
subdivision c (2) of this section, and, even where the 
latter holding is recognized, an authorized right of 
way, duly acquired, and over which a railway has 
been constructed and operated in good faith for 
railroad purposes is assessable by the state board, 66 
although it may not at the time of the assessment 
be wholly occupied by tracks or other railroad ap¬ 
pliances. 67 Where the right of way is assessable 
by the local assessor under a statutory provision 
that railroad property cannot be assessed except 
as to that part completed, the local assessor cannot 
assess that part of a railroad company’s right of way 
not so far completed as to be fit for use, 68 unless 
the land acquired for such purpose has been trans¬ 
ferred to the railroad company on the land books. 69 
Where the power to assess the right of way property 
is vested in a state board, its failure to make the 
assessment is immaterial with respect to the right 


41. Ind —Pfaff v. Terre Haute & I 
R Co, supra. 

42. Ind.—Pfaff v. Terre Haute & I 
R. Co., supra. 

61 C J. p 600 note 56. 

43. Ind.—Pfaff v. Terre Haute & I. 
R Co, supra 

Neb—Burlington & M R. R Co. v. 
Lancaster County, 7 Neb. 33. 

44. Ind—Pfaff v Terre Haute & I. 
R. Co, 9 NE 93, 108 Ind 144. 

46. Ind.—Pfaff v. Terre Haute & I 
R. Co, supra. 

46. Ill.—Peoria, Decatur & Evans¬ 
ville Ry Co v Goar, 8 N.E 682, 118 
Ill. 134 

51 C.J. p 871 note 40. 

47. Ill—Cairo, etc, R. Co. v. Math¬ 
ews, 38 NE. 623, 152 Ill 153, 158. 

61 C.J. p 371 notes 38, 40. 

48. Ill.—Chicago, B. & Q. R. Co. v. 
People, 27 N.E. 200, 136 Ill. 660. 

48. Ark.—Fry v. Poe, 1 S.W.2d 29, 
176 Ark. 375. 

61 CJ. p 600 note 47. 

80. Ill.—People v. Illinois Northern 
Rjr„ 94 N.E. 87, 248 Ill. 582. 


51. Ill —People v. Illinois Northern 
Ry. Co., supra. 

52. Ark—St Louis, I M. & S. Ry 
Co. v Miller County, 55 S W 926, 
67 Ark 498. 

53. N.Y —People ex rel Bryan v 
State Board of Tax Com’rs, 124 N 
Y.S. 711, 67 Misc. 608, affirmed 127 
NYS. 868, 142 App Div. 796 

61 C.J. p 600 note 66 

54. Ill —Chicago, Burlington & Quin¬ 
cy R Co. v. Paddock, 75 Ill 616 

65. III.—Chicago, Rock Island d, Pa¬ 
cific R. Co. v. People, 4 Ill.App. 468. 

61 C.J p 600 note 68. 

66. N.C.—Atlantic & N. C R Co v. 
City of New Bern, 60 S.E. 925, 147 
N.C. 165 

61 C.J. p 601 note 69. 

57. Ill.—Chicago, Burlington & Quin¬ 
cy R Co v. Paddock, 75 Ill. 616. 

58. Ala.—Nashville & D. R. Co. v. 
State, 30 So. 619, 129 Ala. 142. 

59. Ala.—Nashville & D. R. Co. v. 
State, supra. , 

60. Ala.—Nashville & V. It Co. v. 
State, supra. 


61. Ala.—Nashville & D. R. Co v 
State, supra 

62. Ala.—Nashville & D R Co. v. 
State, supra. 

63. U.S.—Keener v. Union Pac. R. 
Co., C.CColo., 31 F 126 

64. N C —Warren v Maxwell, 27 S 
B.2d 721, 223 N.C. 604 

During dismantling and salvage op¬ 
erations 

N.C.—Warren v. Maxwell, supra. 

65. Mo —State v. Chicago, R I & P. 
Ry. Co., 63 SW 495, 162 Mo. 301. 

61 C.J. p 601 note 76. 

66 . N.J.—United New Jersey Rail¬ 
road Sc Canal Co. v. Jersey City* 
26 A. 135, 55 N.J.Law 129. 

67. N.J.—United New Jersey Rail¬ 
road Sc Canal Co. v. Jersey City, su¬ 
pra. 

68. W Va.—Clarksburg Northern R. 
Co. v. Morris, 86 S.E. 898, 76 W. 
Va. 777. 

69. W.Va.—Clarksburg Northern R. 
Co. v. Morris, supra. 
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of a local assessor to make such an assessment; 70 
nor is he enabled to assess such property by reason 
of the failure of the railroad company to furnish 
a required schedule* 71 

Street railroads. Under the general rule that land 
used by a railroad company for right of way is 
“railroad track” assessable only by a state board, 
land used by a street railway for a right of way is 
“railroad track” within the meaning of a statute 
requiring it to be assessed by the state board, 72 al¬ 
though the company has an easement therein and the 
title is owned by another; 73 thus, the company's 
track in a public street is a part of its “right of 
way.” 74 

Estoppel . The fact that a local assessor in his 
^description of railroad property assesses sidetracks 
as being on the “nine-rod right of way” cannot be 
regarded as an admission or estoppel against a 
city where the assessor has no power to make such 
an admission or to raise an estoppel in the first 
place, and where the language is that of descrip¬ 
tion only, and it will not be held to create an estoppel 
■even if an estoppel might thus have been raised, 
notwithstanding a constitutional provision that cer¬ 
tain enumerated property including “roadway, road¬ 
bed, and rails” shall be assessed by a state board. 75 

(2) Constitutional or Statutory Right of 
Local Officers to Assess 

Various items of railroad property have been held 
to be assessable by local assessors as not included with¬ 
in the "right of way,” “roadbed," or similar terms which, 
by constitutional or statutory provisions, state authori¬ 
ties have been given power to assess. 

Under the general rule that property, the assess¬ 


§ 379 

ment of which is not otherwise provided for, is 
assessable by local assessors, as r discussed supra § 
377, property not “right of way/' within the meaning 
of a constitutional provision for the assessment 
thereof by a state board, has been held to include 
property within, and contiguous to, the right of way 
used for depots, 76 local business, 77 necessary spur 
tracks, 78 a park, 79 tracks used for the storage of 
tools, 80 fences along the right of way, 81 and trans¬ 
mission lines and substations. 82 Steamers used to 
transport cars across water between tracks are not 
included in a constitutional provision for the as¬ 
sessment of franchise, roadway, roadbed, rails, and 
rolling stock, and are therefore assessable by the 
local assessor. 83 

Property not “railroad” within the meaning of a 
statute requiring the assessment thereof by a state 
board, and, therefore, assessable by local assessors, 
has been held to include the roadbed, gradings, and 
culverts of a road which has not been completed 
and placed in operation, 84 and a leased bridge 85 
and a bridge the use of which the railroad has 
acquired under a permanent contract 86 have been 
held to be assessable only by local assessors. 

Under a statute providing that the “right of way” 
of a railroad is assessable only by the state board, 
property not right of way and therefore assessable 
by the local assessors has been held to include land 
used for livestock pens, 87 a lot claimed by a railroad 
and distinct from its right of way, 88 land acquired 
for right of way, but on which no railroad had been 
constructed, and which was not used for railroad pur¬ 
poses, 89 grain elevators situate on the right of 
way, 90 fence on leased land 91 and machine and re- 
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70. Ill.—People v Wiggins Perry 
Co., 100 N.E 956, 257 Ill 452. 

71. Ill.—People v. Wiggins Ferry 
Co., supra. 

72. Ill —People v Terre Haute & W. 
Ry. Co, 100 NE 173, 256 Ill. 591. 

73. Ill.—People v. Terre Haute St W 
Ry. Co., supra. 

74. Ill.—People v. Terre Haute & W 
Ry. Co, supra 

61 C.J. p 601 note 87. 

73. Cal.—Atchison, T & S. F. Ry 
Co. v. Los Angeles County, 111 P. 
250. 158 Cal. 437. 

73. Cal.—Atchison, T. & S. F. Ry 
Co. v. Los Angeles County, 111 P. 
250. 158 Cal. 437. 

77. Cal.—Atchison, T. & S. F. Ry 
Co. v. Los Angeles County, supra. 

"78. Cal.—Atchison, T. & S. F Ry 
Co. v. Los Angeles County, supra. 
41 C.J. p 601 note 92. 

Tt. Cal.—Atchison, T & S. F. Ry, Co 
v. Los Angeles County, supra. 


80. Cal —Atchison, T & S F Ry 
Co v. Los Angeles County, supra 

81. U S —Santa Clara County v 
Southern Pac R Co, Cal . 6 SCt 
1132, 118 US 394, 30 L Ed 118 

82. Mont—Chicago, M & St P. Ry 
Co. v. Murray, 174 P 704, 55 Mont 
162. 

83. U S.—California v. Central Pac 
R Co.. Cal., 8 SCt. 1073, 127 US 
1, 32 LEd. 150. 

61 C.J. p 602 note 97. 

Right of state board to assess such 
property as “property used for rail¬ 
road purposes" see supra subdivi¬ 
sion b of this section. 

84. Neb —Republican Valley & W. R. 
Co. v. Chase County, 51 N.W. 132, 
33 Neb. 759. 

85. Ill.—Chicago & A. R. Co v. Peo¬ 
ple, 38 N.E. 1075, 153 Ill. 409, 29 
L.R.A. 69. 

61 C.J. p 602 note 2. 
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86. Ark—St Louis & S F. Ry. Co 
v Williams, 13 SW 796, 53 Ark 58 

61 C.J. p 602 note 3 

87. Ill —People v Cairo, V & C. Ry. 
Co, 93 NE 405, 247 Ill. 360 

61 C J p 602 note 4. 

88. Utah —Rio Grande Western R 
Co v. Salt Lake City Inv Co., 101 
P 586, 35 Utah 528 

89. Ala.—South & N. A. R. Co. v. 
State. 69 So 542, 193 Ala 149 

N J —National Docks Ry Co v. State 
Board of Assessors, 45 A. 783, 64 N. 
J.Law 486. 

90. Neb—Adams County v Kansas 
City & O. Ry. Co., 99 NW. 245, 71 
Neb 549 

61 C.J p 602 note 7. 

Elevators assessable by state board 
as property used for "railroad pur¬ 
poses" see supra subdivision b of 
this section. 

91. Neb —Chicago. B. St Q. R. Co. v. 
Bo* Butte County. 155 NW. 881, 
99 Neb. 208, Ann.Cas.l918D 1037 
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pair' shops situate on lands other than the right of 
way, but connected with the main line of the rail¬ 
road by a sidetrack. 92 

Under a provision by which “railroad track” is 
assessable by the state board while “real estate” is 
assessable locally, assessment by a local assessor 
of an entire lot where, a railroad runs across a 
corner thereof is erroneous. 93 There is authority 
under statute to the effect that a railroad bridge can 
be assessed by the local assessing officers. 94 

Assessment of improvements made after assess¬ 
ment by state board . Under a statutory provision 
that county boards of equalization can equalize 
valuations which have not been fixed by the state 
board, and that the county assessor shall ascertain 
the value of, and assess all taxable property, where 
railroad property assessed by the state board be¬ 
comes enhanced in value because of betterments, 
it is the duty of the assessor to assess the property 
as assessed by the state board, plus the increased 
value, and on his failure so to do the county board 
of equalization can equalize the property at its full 
cash value. 96 

d. Rolling Stock 

Under statute providing for the assessment of rail¬ 
road rolling stock by a state board such board can assess 
the rolling stock of a railroad passing through the state 
and county. 

Under a statute providing that the rolling stock 
of a railroad should be considered as personal 
property, and assessed and taxed as such by a state 
board, such board can assess the rolling stock of a 
railroad passing through the state and county, 96 
although the cars constituting such rolling stock are 
used in interstate and foreign commerce 97 Rolling 
stock leased to, and operated by, a railroad corpora¬ 
tion operating its road within the state has been held 
to be assessable only by the state board. 98 


Cooking utensils kt* a necessary and usual accbrri- 
paniment of the rolling stock, and being tftus in-' 
eluded, afrfe subject ohly to assessment by the’au^ 
thority empowered to assess such rolling stock. 99 

«■ > r ,’r i 

§ 380. Action by Majority of Board 

Where an assessment Is required to be made by a 
board composed of several officers the law contemplates 
a joint act of all members, and an assessment by one 
or more members without the concurrence of the rest 
Is Invalid. 

Where an assessment is required to be made by a 
board composed of several officers, the law intends 
that it shall be the joint act of all the members of 
the board, and, as a general rule, an assessment 
made by one or more members, without the concur¬ 
rence of the rest, is invalid, 1 unless it is adopted by 
the full board. 2 Accordingly, where a majority of 
the assessors fixes the assessed value of property 
without notice to other assessors, their action is un¬ 
lawful, and the whole assessment is vitiated. 3 Ex¬ 
ceptions which have been made to this rule are 
action by a majority of a board where joint or con¬ 
current action has been attempted and has failed 
because some members neglected to act, 4 refused to 
act, 5 or refused to attend,® where a member died 
after election, and the vacancy thus created was not 
filled by another election, 7 and where a statute 
gives a majority power to act. 8 Where all mem¬ 
bers of a board participate in an assessment, it will 
not be held invalid for the reason that at a later 
hearing with respect thereto a quorum, but not all 
members of the board, was present. 9 

Effect of failure of member to qualify . Where 
a board of assessors must by law consist of a cer¬ 
tain number of persons, and one of them fails to 
qualify, the others have no lawful authority to make 
the assessment, 10 and under this rule the provisions 
of a statute that “all words purporting to give a 


92. Idaho .—Oregon S. L. Ry. Co v. 
Yeates, 17 P. 457, 2 Idaho. Haeb, 
397 

93. Ill—Illinois Cent. R, Co. v. Cav- 
lns, 87 N E 371. 238 III. 380. 

61 OJ. p 602 note 11. 

94. Iowa.—Missouri Valley, etc.. R.. 
etc., Co. v. Harrison County, 37 Nt 
W. 372, 74 Iowa 283. 

61 C.J. p 600 note 61. 

95. Neb.—State v. Carson & Colorado 
Ry. Co., 91 P. 932, 29 Neb. 487. 

61 C.J. p 602 note 13. 

99. Wash.—Canadian Pac. Ry. Co, v. 
King County, 155 P. 416, 90 Wash. 
38. 

61 CUT. P 603 note 14. 

tit, Wash.T-Canadian Pac. Ry„ Co. v. 
King County, supra. 


98. Kan,—Shawnee County v. Tope¬ 
ka Equipment Co, 26 Kan. 363. 

99. Mont—Great Northern Ry. Co. 
v. Flathead County, 202 P. 198, 61 
Mont. 263. 

1. Ala —McLendon v. Empire Mining 
Co., 74 So 937, 190 Ala. 482. 

61 C.J. p 602 note 17. 

2. Ill.—Porter v. Rockford, < etc., R. 
Co., 76 Ill. 561. 

61 C.J. P 60b note 18. 

, i 

3. N.Y.—People v. Parker, 22 N.E. 
752, 117 N.Y. 86. 

4. Fla.—Bililhgs v. Stark, 15 Fla. 
297. 

61 C J. p 603 note 20. 


5. Fla.—Billings v. Stark, supra 
Mass —Williams v. Lunenburg fcchpol 

Dist No 1, 21 Pick. 73, 32 Am D 
243. 

61 C J. p 603 note 21. 

6. Mass—Williams v. Lunenburg 
School DUt No. 1, supra. 

7. Mass—Cooke v. Town of Scitu- 
ate, 87 N.E. 207, 201 Mass 107, 16 
Ann.Cas 421 

61 C.J. p 603 note 28. 

8. Vt—Wells v. Austin, 1,0 A. 405, 59 
Vt 157. 

9. Neb.—Iq re Chicago & N. W. Ry. 
Co., n't fc.W. 6fe7, 238 N.'W. 1 620, 
131 N6b. 692. 

10. R I.;—Qarr v. Cap well, 75 A. 3(19, 
*0 R.I. 225. 

61 C J*. P ‘603 note 27. 1 
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joint authority to three or more officers or persons 
shall be construed to give authority to a majority 
otthem” have been held inapplicable where such 
board could not be constituted of less than three 
members under the statute, and only two of the 
three elected qualified. 11 

§ 381. Acts of De Facto Board or Assessor 

The sets of a de facto board or assessor, aa far at the 
publle and third persons are concerned, are valid. 

As a general rule, notwithstanding an irregularity 
in his title to office arising from his election 12 or 
appointment thereto, 13 or in the matter of his quali¬ 
fication, 14 if an assessor of taxes is in actual pos¬ 
session and administration of the office so as to 
be entitled to the character of an officer de facto, 
his acts, as an assessor, as far as the public and 
third persons are concerned, are valid 15 and the as¬ 
sessment which he makes is valid and legal. 16 This 
rule applies to acts of deputy assessors, 17 disquali¬ 
fied by reason of holding another office, 18 or other¬ 
wise. 19 Generally this rule also applies to the acts 
of a board of assessors, 20 but it has been held that 
a de facto board of assessors, 21 or a board, a mem¬ 
ber of which is a de facto assessor, 22 cannot assess 
a valid tax. 

Intruders An assessment by persons neither 
elected nor sworn would be an assessment, not by 
officers de facto, but by intruders who came in 
Without authority 23 


§ 382, Time at or within Which Assessors 
Must Act 

The time at or within which aaeeaaors mutt act It 
tubject to ttatutory regulation, and they mutt act with¬ 
in the time limited by law. 

The time for which, 24 at which, 25 or within 
which 26 assessors may or must act is generally sub¬ 
ject to statutory regulation, and as a general rule 
they must complete assessment of both realty and 
personalty, and make a return thereof, within the 
time limited by law. 27 However, where no time 
limit is fixed, assessors have a reasonable time with¬ 
in which to act, 28 and laws relating to the time at 
or within which assessors may or must complete 
their assessments have been held to be directory on¬ 
ly. 29 Accordingly, an assessor's delay beyond the 
time prescribed by statute within which to make an 
assessment has been held not to invalidate it, 30 in 
the absence of prejudice to the taxpayer. 31 

§ 383. Apportionment of Unit Valuation 

Property assessed as a unit must be apportioned by 
such officer or board, and In such manner and time, as 
may be prescribed by statute. 

Where the property of a corporation situate in 
two or more counties, cities, towns, or taxing dis¬ 
tricts has been assessed as a unit or whole, as dis¬ 
cussed infra §§ 443, 444, the value as so ascertained 
must be apportioned by such officer or board 32 to 


11. HI.—Carr v. Cap a ill, supra. 

12. Me—Greenfield \ Glair, 72 A 
177, 104 Me 444 

61 C J p 603 note 30 

13. Ill—People v Li t85 Ill 484 
61 C J. p 603 note 31. 

14. S.D.—Corpus Juris quoted in 
Potts v. Miller, 39 N W.2d 667, 672 
Failure to ilia oath and bond with 

county auditor, as required by stat¬ 
ute, did not invalidate assessment of 
de facto assessor—Potts v. Miller, 
S.D, 39 N.W.2d 667. 

15. Md.—Buckler v. Bo\*en, 84 A 2d 
99. 

15. Iowa.—Corpus Juris quoted la 
Rich Mfg. Co v. Petty, 42 NW.2d 
80, 83. 241 Iowa 840 
8 D.—Corpus Juris quotsd In Potts 
v Miller, 39 N W 2d 667, 672 
61 C.J. p 603 note 34. 

17. Tex—Texas, etc,, R. Co v. Har¬ 
rison County, 54 Tex 119. 

61 C.J. p 603 note 36 

18. Tex —Texas, etc , R Co. v. Har¬ 
rison County, supra, 

19. Tex.—Texas, etc* & Co, v. Har¬ 
rison County* supra. 

pOi iQwd— Corpus Juris quotsd In 


Rich Mfg Co v Petty, 42 NW 
2d 80, 83, 241 Iowa 840 

61 C J. p 604 note 38. 

21. Me —Inhabitants of Otisfleld v 
Scribner, 161 A 670, 129 Me 311. 

G1 C.J p 604 note 39. 

22. Me.—Inhabitants of Otisfleld v 
Scribner, supra. 

61 C.J p 604 note 40. 

23. Pa—Birch v Fisher, 13 Serg:. & 
R. 208. 

24. Va—Camp Mfg Co v. Common¬ 
wealth, 66 SK 224, 110 Va. 606. 

61 C J p 604 note 45 

25. Me —Powell v City of Old Town, 
81 A. 1068, 108 Me 532 

61 C J p 604 note 46 

Time at which assessors or board 
must apportion unit valuation see 
infra 5 S83 

26. Fla.—Nail v. Browning, 74 So. 
315, 73 Fla. 816. 

61 C.J. p 604 note 47. 

27> Pa.—Volts v. Brie County, 81 Pa 
Super. 467—Hollinger v. Cumber¬ 
land County, 44 P&Dlst & Co. 647 
—Appeal of Davis, Com.Pl., 90 
PitOab.Leg.J. 668, affirmed 87 A.2d 
498, 349 Pa. 651. 

Compensation 

In oMer to be entitled to compen- 

731 


sation assessors must act within the 

time limited by law—Volt* v Erie 

County, 81 Pa.Super. 467. 

28. Ky—Commonwealth v Louis¬ 
ville & N R. Co, 135 SW 280, 142 
Ky. 663 

61 C J. p 604 note 50. 

29. Iowa—Daniels v Board of Re¬ 
view of Monona County, 52 NW2d 
1, 243 Iowa 405. 

Pa—Appeal of Baldwin, 33 A 2d 773, 
153 Pa Super 358 

61 C J. p 606 note 51. 

30. Iowa—Daniels v. Board of Re¬ 
view of Monona County, 62 N W 2d 
1, 243 Iowa 405. 

Fa.—Appeal of Baldwin, 33 A.2d 778, 
153 Pa.Super. 358. 

31. Pa.—Appeal of Baldwin, supra 

32. Fla—Simpson v. Loftin, 33 So 
2d 230, 160 Fla 20—Lee v. Atlantic 
Coast Line R. Co., 200 So 71, 145 
Fla. 618. 

Mo—State ex rel. Jackson County Li¬ 
brary Dist. ▼. Evans, 232 SW.2d 
386, 860 Mo 1052—State e* rel 
Halferty v. Kansas City Power & 
Light Co., 145 S W.2d 116, 3*6 Mo 
•1069—State ex rel. Union Electric 
Light & Power Co v. Baker, 293 S. 
W. 899, 316 Mo. 853. 
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and among: such taxing units, 8 * and at such time, 84 
as may be prescribed by statute. Where the appor¬ 
tionment is merely a matter of mathematical com¬ 
putation, the absence of a formal order apportioning 
the values is not fatal to the validity of a tax as¬ 
sessed on the basis thereof. 86 

§ 384. Compensation of Assessors 

a. In general 

b. Persons employed to assist assessor 

a. In General 

The compensation of assessors is a matter of con¬ 
stitutional and statutory regulation. 

The compensation of assessors is a matter of con¬ 
stitutional and statutory regulation, 36 as is also the 


proportion in which it shall be divided between the 
state and the local governmental units. 87 Assessors 
may be allowed compensation in the form of com¬ 
missions on, 38 or percentage of, 89 assessments or 
taxes collected; or may be allowed a fixed sum for 
each list or for entries thereon, 40 or a per diem 
compensation for the time actually employed in 
making the assessment, 41 or a fixed annual or other 
salary; 42 or may be allowed to retain certain fees. 43 

Whatever it be, compensation is payable only to 
the board or assessor actually doing the work, 44 or 
to board members actually doing the work pursuant 
to a lawful delegation of authority, 46 and will in¬ 
clude everything pertaining to his duties as as¬ 
sessor for which no extra allowance is specially 
made, 46 such as official expenses. 47 An assessor 


88. Fla.—Simpson v. Loftin, 33 So 
2d 230, 160 Fla 20—Lee v Atlantic 
Coast Line R. Co, 200 So 71, 145 
Fla 618 

Mo.—State ex rel. Halferty v. Kan¬ 
sas City Power & Light Co., 145 S. 
W.2d 116, 346 Mo 1069 
61 C.J. p 606 note 54. 

34. Ala—State Auditor v. Jackson 
County, 65 Ala. 142. 

61 C.J. p 605 note 65. 

35. Ill —Wilson v Weber, 96 Ill. 454. 

36. Ala.—In re Opinions of Justices, 
143 So. 345, 225 Ala 359. 

61 C.J. p 606 note 67. 

Diminution; donation of deduction 
Since a county tax assessor is a 
public officer within constitutional 
prohibition against diminution in sal¬ 
ary, his salary, fixed by legislature, 
could not be affected by local ordi¬ 
nances decreasing salaries of city and 
county department employees, but 
he may accept less than full amount 
of salary, and by his own conduct be 
regarded as having made a volun¬ 
tary donation of salary deductions.— 
Schwarz v. City of Philadelphia, 12 
A 2d 294, 337 Pa. 500. ' 

Work done in pursuance of agreement 
Township assessor was not entitled 
to compensation for work done out¬ 
side period provided by statute, even 
though done in pursuance of agree¬ 
ment with town board of auditors — 
Willis v Township of Douglas, 262 
Ill.App. 506. 

37. Ark—Humphrey v. Wyatt, 67 S. 
W.2d 209, 188 Ark. 676. 

Mo—State v. Gomer, 101 S.W.2d 67, 
340 Mo 107. 

61 C.J. p 605 note 68. 

JTaas of county tax commissioner 
Where county tax commissioner is 
a state officer and not a county offi¬ 
cer, all fees In excess of the legal re- 
quirements of that office may be re¬ 
tained in, or covered back Into, the 
state treasury, and are not payable to 
the county.—Jefferson County Fiscal 


Court v. Trager, 194 S W.2d 851, 302 
Ky. 361. 

38. Va—Washington County v. Ry¬ 
an. 89 SE 889, 119 Va 849. 

61 C.J. p 606 note 69 
Taxes actually collected 

Under statute so providing tax as¬ 
sessor's commissions on special coun¬ 
ty and district school taxes are com¬ 
putable on taxes actually collected 
and not on gross levy based on as¬ 
sessed valuation of property, al¬ 
though taxes on real estate sold for 
taxes and bought in by state are 
treated as taxes “collected ”—Crow 
v Board of School Com’rs of Mobile 
County, 152 So 26, 228 Ala 107. 

39. Ky.—Department of Revenue v. 
Miller, 199 S W 2d 622, 303 Ky. 822 

61 C J p 606 note 60 

40. Mo—State v. Gomer, 101 SW2d 
57, 340 Mo. 107. 

61 C.J p 606 note 61. 

41. Iowa—Alderdice v. Wapello 

County, 210 N.W. 242, 202 Iowa 759 

Pa.—Ness v. Pike County, Com.Pl, 
2 Monroe L R 96. 

61 C.J. P 607 note 62. 

42. Ala—Dillon v Hamilton, 160 So 
708, 230 Ala. 310. 

61 C.J. p 607 note 63. 

Commissions prsoludsd 
A statute providing for a salary in 
lieu of commissions was held to pre¬ 
clude commissions.—Dillon v. Hamil¬ 
ton, supra. 

43. Ark—Bell v. Arkansas County, 
44 Ark. 493. 

61 C.J. p 607 note 64. 

Bepeol of statute authorising retea- 
tion of fees 

A statute specifying annual sala¬ 
ries of certain county officers, and 
providing that such officers should 
not retain any fees collected by them, 
was held to supplant an earlie# stat¬ 
ute permitting assessor, in addition 
to salary paid, to retain certain fees 
received by him.—Deuser v. St, tiouis 
County, 188 S.W.2d 25, 854 Mo. 6. 

732 


Tees for extending rolls 

Where commissioners' court failed 
to levy district tax or fix rate there¬ 
for to provide interest and sinking 
funds for drainage and road district 
bonds, county assessor was not en¬ 
titled to fees for extending assess¬ 
ment rolls to include such taxes, un¬ 
der statute requiring assessor to as¬ 
sess tax, and was entitled to fees for 
extending levies only when entry of 
assessments were actually made — 
Earnest v. Couch, Tex Civ.App, 81 S 
W.2d 761, error refused. 

Delinquent tax fee 

An assessor who has given no no¬ 
tice of assessment to taxpayer, as 
required by law, has no authority t <y 
demand a delinquent tax fee —Davis 
v Curtis, 68 So 419, 192 Ala. 64 

44. La—State v. Jumel, 30 La.Ann 
235 

61 C J. p 607 note 65 

45. N J —Doherty v Board of Chos¬ 
en Freeholders of Hudson County, 
37 A 2d 92, 131 N J.Law 556 

Inspection of federal income tax 
returns 

Under statute empowering a coun¬ 
ty board of taxation to delegate to its 
members Inspection of federal income 
tax returns for information essential 
to administration of state tax laws 
where such returns are not producible 
to the board in the state, board mem¬ 
bers are entitled, under statute, to 
compensation for expenses in connec¬ 
tion with such inspection—Doherty 
v. Board of Chosen Freeholders of 
Hudson County, supra. 

46. Va.—City of Norfolk v. Bell. 141 
8.E. 844, 149 Va. 772. 

61 C.J. p 608 note 66. 

47. Va.—City of Norfolk v. Bell, su¬ 
pra. 

61 C.J. p 608 note 67. 

Traveling expenses 

A statute requiring freeholders of 
county to defray actual traveling ex¬ 
penses of members and secretary of 
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cannot claim compensation for listing property 
which is legally exempt from taxation, 48 and cannot 
claim to be paid twice for his services merely be¬ 
cause his successor in office uses the assessment roll 
which he made, 49 and he cannot claim compensation 
for work done prior to receipt of the precepts to 
assess, 60 or for work done after the assessment 
books were turned in, 61 although he does not go out 
of office. 62 Likewise, an assessor may not claim 
compensation for work done before his term ac¬ 
tually begins, 53 or after it ends, 54 and the law does 
not favor extension of an assessor's term in am¬ 
biguous cases for the purpose of allowing compen¬ 
sation. 65 An assessor may be entitled to compensa¬ 
tion for his services notwithstanding his appoint¬ 
ment is informal and not pursuant to statute, where 
the services are performed in good faith and his 
lack of authority, if any, has been cured by ratifica¬ 
tion. 66 

As a general rule an assessor is not entitled to 
claim additional compensation for the performance 
of services which were his duty to perform, 57 but 
it has been held that additional compensation may 
be paid for the performance of duties imposed after 
the compensation was fixed by statute. 58 Although 
assessors should not be paid compensation different 
from that fixed by statute, 59 where their compensa¬ 
tion is not fixed by statute, additional compensation 
may be provided if that originally fixed proves in¬ 
adequate. 60 Special provision is sometimes made 


§ 384 

for compensation for the discovery and listing of 
omitted or concealed property. 61 

Where the compensation of an assessing officer is 
fixed by statute on the basis of the assessment made 
by him and as equalized by a county board of su¬ 
pervisors, he will not be allowed compensation 
based on any raise thereafter made by a board with 
power to increase his assessment, 62 and, on the 
other hand, it appears that his compensation may 
not be reduced by any reduction thereafter made by 
such board. 63 

Allowances for office expenses . A statute fixing 
the compensation of county tax commissioners and 
providing that those in certain counties shall be 
allowed a specified sum per month for office ex¬ 
penses has been held to be intended to define the 
method and time of payment of such expenses dif¬ 
ferent from that laid for other such officers, and 
not to change the compensation or expenses there¬ 
tofore allowed 64 Such a statute imposes on the 
legislature the duty to provide sufficient funds with 
which to pay the required sums as long as the stat¬ 
ute remains effective and the commissioners' serv¬ 
ices are rendered, and the mere failure of the legis¬ 
lature to provide a sufficient amount for this pur¬ 
pose in budget appropriations does not impliedly 
repeal the statute. 65 

Compensation for back assessment Where au¬ 
thority is given a state officer to cause property to 


TAXATION 


county board of taxation and to pay 
bills therefor, when attested by presi¬ 
dent and secretary thereof, lays Im¬ 
perative duty on freeholders which 
Involves no element of discretion 
where action is plainly within the 
statute, notwithstanding such expens¬ 
es were not incurred by members 
while board was acting as a board 
and that information acquired and 
action taken thereon were not made 
subject of a written report by the 
inspecting members or of formal 
board action.—Doherty v. Board of 
Chosen Freeholders of Hudson Coun¬ 
ty, 37 A.2d 92, 131 NJ.Law 566. 

48. Ky.—Oates v SimpSdn, 174 S W. 
2d 505, 295 Ky. 433. 

61 C.J. p 608 note 69. 

49. La.—State v. Graham, 23 La Ann. 
780. 

60. Pa.—-Volt* v. Erie County, 81 Pa. 
Super. 467. 

51. Pa—Volt* v Erie County, supra. 
Va.—City of Norfolk v. Bell, 141 S. 
E. 844, 149 Va. 772. 

88. Va.—City of Norfolk v. Bell, su¬ 
pra. 

68 . Nev.—Bradley v. Esmeralda 

County, 104 P. 1058. 32 Nev. 159, 


Ann Cas 1912C 680, followed in 104 
P 1060, 32 Nev. 168. 

61 C J p 608 note 75. 

54. Pa—Voltz v Erie County, 81 Pa. 
Super 467 

56. Va—City of Norfolk v Bell, 141 
S E 844, 149 Va 772 
56. Pel —Walthour v McDowell, 166 
A. 746, 109 Pa.Super 118. * 

Return adopted by board 

Where ward assessor in good faith 
performed duties of subordinate as¬ 
sessor in emergency and return was 
adopted by board of assessment and 
revision of taxes after their appoint¬ 
ment, and salary board fixed com¬ 
pensation, assessor was entitled to be 
paid for services rendered irrespec¬ 
tive of whether he was public officer 
or was originally appointed according 
to law.—Walthour v. McDowell, su¬ 
pra. 

57- Md.—Gaver v. Frederick County 
Com’rs, 3 A.2d 463, 175 Md. 639. 
61 C.J. p 608 note 71. 

Additional compensation was al¬ 
lowed for preparing and transmitting 
building permits, where such servic¬ 
es were not related to official duties. 
—Gaver v. Frederick County Com’rs, 
supra. 


Additional compensation not allowed 

(1) For notifying owners of new 
buildings to appear in assessment 
proceedings —Gaver v. Frederick 
County Com’rs, supra- 

(2) For making visits to the state 
tax commission, although commis¬ 
sioners could allow for such expens¬ 
es,—Gaver v. Frederick County 
Com’rs, supra 

(3) Other services see 61 C.J. p 608 
notes 71 [a]-[c]. 

58. Ala—Dillon v Hamilton, 160 
So 708, 230 Ala 310. 

59. Tex —Steusoff v. Liberty County, 
Civ App, 34 S W 2d 643. 

61 C.J. p 608 note 78 

60. Va—City of Norfolk v. Bell, 141 
S E 844, 149 Va 772. 

61 C.J. p 608 note 79. 

61. Ky.—Harrison v. Wilkerson, 80 
S.W. 1190, 26 Ky.L. 260. 

61 C J. p 608 note 80. 

62. Ky.—Shanks v Johnson, 294 S. 
W. 1054, 1066, 220 Ky 160. 

63. Ky.—Shanks v Johnson, supra. 
61 C.J. p 609 note 82 

64. Ky.—Talbott v. Burke, 152 S.W. 
2d 586, 287 Ky 187. 

65. SCjr.—Talbott y. Burke, supra. 
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be back assessed where it has escaped taxation be¬ 
cause not assessed, after a properly authorized 
county officer has caused such property to be placed 
on the assessment rolls for a certain year, the state 
officer may not claim compensation fbr assessments 
thereon for the succeeding year when the property 
has been placed on the assessment roll by the coun¬ 
ty officer who has power to back assess property 
without reference to the state officer. 66 

Compensation for reassessment . Where the as¬ 
sessment of a township was grossly incorrect, and 
the county board of supervisors ordered a reas¬ 
sessment to be made of the township, the township, 
and not the county, is liable for the demand of 
the assessor for payment for services rendered in 
making the reassessment. 67 

Deductions. Amounts paid a deputy in excess of 
that fixed by statute should be taxed against the 
tax assessor and deducted from his compensation. 68 

Estoppel . When an assessor presents a claim for 
an alleged balance for a particular year, and such 
claim is disallowed, he is not estopped to maintain 
an action on the claim for the reason that he has 
received payment on other claims presented and al¬ 
lowed as a portion of such compensation. 69 

Purchase of materials, supplies, or equipment. 
Under a statute authorizing tax commissioners to 
spend excess compensation earned by them for the 
purchase of maps, lists, charts, materials, supplies, 
or equipment necessary to the proper assessment 
of property in the county and not required by law 
to be furnished by the county or state, the word 
"equipment,” under the rule of "ejusdem generis,” 
refers only to articles of the same nature as those 
specifically enumerated, 70 which are either con- 


84; c,j.s. 

stuped^ in the performance of th^ clerical work pf 
assessment, 71 or the manual use or operation of 
which by the clerical help is necessary thereto^ 2 
and does not include light for a tax commissioner’s 
office. 73 

Retirement benefits. A statute creating an as¬ 
sessors' retirement fund for all parishes in the 
state and providing for remittances to be made by 
each sheriff and ex-officio tax collector is applica¬ 
ble to a person designated by statute as the state 
tax collector for a specified city the boundaries of 
which are coextensive with those of a particular 
parish. 74 

b. Persons Employed to Assist Assessor 

(1) Deputies, clerks, and assistants 

(2) Persons employed to search out con¬ 

cealed or omitted property 

(1) Deputies, Clerks, and Assistants 

Compensation of a tax assessor's assistants is usually 
provided by statute, and may be included in the com¬ 
pensation paid the assessor, or their compensation may 
be payable from other specified sources. 

In the absence of statutory provision therefor, as¬ 
sessors are not entitled to compensation for the cost 
of hiring clerks, deputies, or assistant assessors, 75 
and such costs are included in the compensation paid 
assessors. 76 Accordingly, Where a deputy assessor 
is a public officer, he cannot claim compensation 
from the public treasury in the absence of a statute 
providing therefor, 77 and he must be paid by the 
officer who employs him. 78 On the other hand, un¬ 
der the various statutes deputies, clerks, and as¬ 
sistants may be compensated out of fees paid into 
the assessor’s office, 79 and, in other instances, 
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66. Mise—Johnston v Board of 
Sup’rs of Yazoo County, 76 So. 643, 
115 Miss 528. 

67. Ill.—Crawford County v. Huls, 12 
Ill.App 406. 

61 CJ. p 609 note 84. 

68 . Tex.—Steusoff v Liberty County, 
Civ.App., 34 S.W 2d 643. 

69. Okl.—Hines v. Board of Com’rs 
of Kay County, 206 P 1040, 86 Okl. 
108. 

61 C.J. p 609 note 86. 

TO. Ky.—Burke v Oates, 169 S.W. 
2d 608, 293 Ky. 563. 

71. Ky.—Burke v. Oates, supra. 

78. Ky.—Burke v. Oates, supra 

78. Ky.—Burke v Oates, supra. 

plnoreeoeui lighting fixtures 

Ky.—Burke v. Oates, supra. 

74. I<a.—Board of Trustees, La. As¬ 
sessors* Retirement Fund, v. Mont¬ 
gomery, App., 57 So.2d 68. 


75. N.M—State v. Montoya, 146 P. 
956, 20 NM 104. 

Tex.—Robinson v Wichita County, 
CivApp, 106 S W.2d 769, error dis¬ 
missed. 


77. NM—State v. Montoys, 146 P. 

956, 20 N.M. 104. 

61 C J. p 610 note 8. 

Deputy assessor as public officer see 
supra S 373 b. 


Assessed valuation of property 

Under statute, compensation for 
deputy hire may be allowed only when 
assessed valuation of property in 
county exceeds a specified sum*—De¬ 
partment of Revenue v. Miller, 199 
S.W.2d 622. 303 Ky* 822. 

fnVasion of legislative power 
A statute by which a county court 
Is authorized to grant authority to 
an assessor to employ deputies or as¬ 
sistants at a salary fixed by him has 
been held void as an Invasion of the 
powers of the legislature—^kme v. 
Garner, 8 S.W.2d 1, 175 Ark. 866. 

, 1 \ * 

76. Minn.—Beaumont v. Ramsey 

qounty. 18 N.W. 787, 82 Mina. 108. 
61 C.J. p 609 note 89. 


78. N.M.—State v. Montoya, supra. 

79. Tex—Bates v. First State Bank 
in Caldwell, Civ.App., 105 S W.2d 
784, error dismissed. 

61 C J. p 609 note 90. 

Priority as sgainst assessor’s loan 
or editor 

Under statute requiring his com¬ 
pensation to be paid out of office 
fees, a deputy county assessor's right 
to have proceeds of state warrant for 
payment of stated sum to epunty as¬ 
sessor out of taxes collected applied 
to satisfaction of compensation due 
deputy under agreement with asses¬ 
sor was held not inferior to right of 
county depository bank to application 
thereof to assessor's debt for amount 


7 $4 
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inlay be compensated out of the county treasury,*® 
or from the levy of a bounty tax for the special 
purpose of conipdnsating county officers ; 81 but such 
a levy is void to the extent that it exceeds the 
amount the county is bound to pay. 82 An assistant 
assessor cannot claim compensation for work done 
after abolition of the office by the legislature, 83 and 
is not entitled to a commission on taxes collected 
in the absence of an agreement with the principal 
assessor. 8 * A formal order ratifying the appoint¬ 
ment of a deputy assessor is not necessary in order 
to entitle hiip to compensation, 85 and where a state 
board, required to ascertain the valuation of prop¬ 
erty belonging to corporations, employs an agent 
to make such valuations, and such agent employs an 
assistant to perform his duties, with the knowledge 
and approval of the board, such assistant is an em¬ 
ployee of the board, without regard to the authority 
of the agent employing him, and, as such, is en¬ 
titled to compensation. 86 

The right of a deputy assessor to compensation, 87 
or the amount an assistant assessor shall receive, 88 
may be determined on particular conditions. Per¬ 
sons appointed to determine land valuations when 
regarded as “deputy assessors” cannot receive a 
compensation higher than provided by statute; 89 
and, where the offices of clerk and deputy are ex¬ 
clusive of one another, a deputy assessor cannot, 
by being designated a “clerk,” receive the higher 
compensation which may be allowed clerks. 90 A 
statute, providing for the appointment of a first 
and second deputy county assessor and specifying 
the monthly salary each shall receive with the ap¬ 
proval of the board of county commissioners, fixes 
the maximum salary which can be paid the depu¬ 
ties, 91 although their salaries may be fixed at a 


lower amount by the board. 8 * 

Overtime . In the absence of a definite contract 
of employment for overtime service, a deputy as¬ 
sessor is not entitled to compensation for over¬ 
time, 93 and a provision in an appropriations bill 
for overtime work by regular employees of a 
county does not create such contract of employment 
between a county and a deputy county assessor. 94 

Temporary deputy assessor. Where deputy as¬ 
sessors shall not receive less than a sum specified 
by statute, and a county board is authorized to fix 
the compensation for deputies employed less than a 
year at a rate not to exceed that fixed by statute, 
compensation of a temporary deputy assessor may 
be fixed at less than the statutory minimum for a 
regular deputy assessor. 95 

(2) Persons Employed to Search Out Con¬ 
cealed or Omitted Property 

Where a county board it permitted to employ per¬ 
sons to furnish information with respect to property 
which hat escaped taxation, it may agree to pay them 
reasonable compensation. 

Although a contract for the services of a “tax 
ferret” may be void in the absence of an appropria¬ 
tion therefor, 96 a contract void for such reason at 
the time it was entered into may be subsequently 
validated by statute so that an appropriation is un¬ 
necessary. 97 A county board has no inherent au¬ 
thority to contract with “tax ferrets” on the basis 
of their sharing penalties recovered, 98 nor, in the 
absence of express statutory authorization, can such 
a board contract for their services on a percentage 
basis. 99 It has been held, however, that, where a 
county board is permitted to employ persons to 
furnish information concerning property which has 


lent him by bank.—Bates v. First 
Stats Bank in Caldwell, supra. 

Right to compensation not waived 
Deputy county assessor, failing to 
arrange with county commissioners’ 
court for monthly advancements to 
him against fees paid assessor by 
county for assessing county taxes, 
did not waive his right to payment of 
his compensation out of any funds 
appropriated or appropriate therefor 
—Bates v. First State Bank in Cald¬ 
well, supra. 

8a Cat.—Lynch v. Butte County, 86 
P. 806, 102 Cal. 446. 

61 C.J. p 609 note 91. 

81. Ill.—People y. Illinois Cent. R. 

Co., 118 N.E. 145, 27$ Ill. 541. 

8a Ill.—-People v. Illinois Cent. R 
€o., supra.» 

61 C.J. p 609 note 9$. 

83- pa.—Wood v. Armstrong County, 
12 Pa.Co. 289. 


84. WVa. —Burns v Waldron, 76 S. 
E 894, 71 WVa 514. 

61 C J. p 609 note 96 

85. Tex—Steusoff v Liberty County, 
Civ.App, 34 S W 2d 643 

61 C.J. p 609 note 97. 

86. Mich —Warner v. State Auditors, 
87 NW 638, 128 Mich. 500. 

87. Cal.—Newman v. Lester, 105 P 
785, 11 Cal App. 577. 

61 C J. P 609 note 1. 

88. Mass —Hooker v. McLennan, 127 
N.E. 626, 236 Mass 117. 

61 C.J. p 610 note 2. 

89. Ill—People v. Harding, 164 N.E 
827, 383 XU. 884. 

Persons appointed as “deputy as¬ 
sessors’* to determine land Values 
generally see supra 9 877. 

90. Ill.—People v. Harding, stipra. 
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9X. Okl —Board of Com’rs of Le- 
Flore County v Babb, 112 P 2d 1085, 
188 Okl 686. 

98. Okl —Board of Com’rs of Le- 
Florc County v. Babb, supra. 

93. Ill —Habryl v Cook County, 19 
N E 2d 143, 298 Ill App. 479. 

94. Ill —Habryl v. Cook County, su¬ 
pra. 

95. Mont —Modesitt v. Flathead 

County, 187 P. 911, 57 Mont. 216 

96. Ind—Clark v. State, 117 N.E 
965, 187 Ind. 276. 

61 C J P 610 note 13. 

97. Ind—Clark v. State, supra 

98. S D.—Pierson v Minnehaha 

County, 134 N.W. 212, 28 S D. 534, 
88 L R.A.,N.S., 261. 

99. N.D.—Murphy v. Swanson. 198 
NW. U6, 60 N.D. 788. 32 AX.K. 
82. 

61 C.J. p 610 note 16. 
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escaped taxation, as discussed supra § 374, it may 
also agree to pay a reasonable proportion of the 
taxes collected, 1 although intermediate action by a 
state board may be required ; a but, under such rule, 
a “tax ferret” is entitled to compensation only for 
services rendered during the life of the contract, 8 
and only on such past-due taxes and penalties as 
are actually paid, 4 regardless of the reason why the 
taxes were not collected. 6 Under a contract pro¬ 
viding for compensation measured by moneys col¬ 
lected, the person employed is entitled to share in 
the fund itself, 6 and is not to be relegated to a 
claim, as for indebtedness, to be presented, audited, 
and paid from general funds if and when avail¬ 
able. 7 

Indispensable public necessity. While neither a 
deputy nor treasurer can properly be paid for in¬ 
formation as to where dropped taxes may be found 
where it is his duty to disclose such information, 8 


it might well be within the power of the board of 
commissioners, if an indispensable public necessity 
existed, to contract to pay a deputy for such infor¬ 
mation. 8 

Ultra vires . A contract by which a county agreed 
to pay an attorney for services in searching out 
property which had not been made the subject of 
taxation has been held ultra vires and void. 10 

§ 385. Presumptions Affecting Acts of As¬ 
sessors 

There la a presumption that assessor* acted fairly 
and according to law in making aaaeaamenta. 

Courts are reluctant to disturb values fixed by tax¬ 
ing authorities, 11 and, when it can be reasonably 
done, acts of public officials in raising revenue should 
be sustained. 12 Thus, in the absence of a showing to 
the contrary, 13 there is a presumption that an as¬ 
sessor acted fairly and in accordance with law, 14 


1. Ga—Bagwell v. Cash, 60 S E 2d 
628, 207 Ga 222 

61 C J p 610 note 18. 

2. Mont—Simpson v. Silver Bow 
County, 286 P 195, 87 Mont. 83 

61 C J P 610 note 19 

3. Ohio —Edmondson v. Deckebach, 
102 NE 408, 88 Ohio St. 48. 

61 C.J. p 610 note 20 

4. Ohio.—Edmondson v. Deckebach, 
supra. 

61 C J. p 610 note 21. 

5. Ohio —Edmondson v Deckebach, 
supra. 

6. Ala.—City of Fairfield v. Haynes, 
178 So 212, 236 Ala. 194. 

7. Ala.—City of Fairfield v. Haynes, 
supra 

8 . Ind—Clark v. State, 117 N.E. 966, 
187 Ind. 276 

9. Ind.—Clark v. State, supra. 

10. Ill.—People v. Smith, 180 Ill. 
App. 407 

11. U S —Great Northern By Co. v 
Weeks, ND, 66 S Ct. 426, 297 US 
135, 80 LEd 632 

Fla.—Schleman v Connecticut Gen¬ 
eral Life Ins. Co, 9 So.2d 197, 151 
Fla. 96 

Idaho —Ada County v. Bottolfsen, 
102 P 2d 287, 61 Idaho 363. 

Ill.—People ex rel. Ingram v. Was¬ 
son Coal Co., 85 N.E 2d 182, 403 Ill. 
80 . 

Iowa.—Call v. Board of Beview for 
Sioux City, 290 NW. 109, 227 Iowa 
1116. 

61 C.J. P 611 note 27. 

Presumptions affecting validity of as¬ 
sessment generally see infra | 892. 
JBeore differences of opinion as to 

value will not warrant the courts in 

dfstuifclng the action of taxing offi¬ 
cers iff assessing property. 


Ill.—People ex rel Tedrick v Allied 
Oil Corp of Illinois, 67 N E.2d 869, 
388 Ill. 219. 

Wash —John S Baker Inv Co. v 
Pierce County, 27 P 2d 1092, 176 
Wash. 669. 

Unless they are elearly shown to 
transgress reasonable limits, the 

courts decline to disturb tax assess¬ 
ments. 

U.S—Great Northern By. Co. v 
Weeks, ND, 56 fi.Ct. 426, 297 US 
135, 80 LEd 532. 

Neb.—Chicago, St. P., M. Sc O By. 
Co. v State Board of Equalization 
and Assessment, 276 NW. 391, 133 
Neb. 640. 

12. Ky —Caldwell County v. First 
Nat Bank, 152 S W. 757, 151 Ky 
720. 

Violation of law 

Fact that taxing officers in assess¬ 
ing property in part violate the law 
does not result in a void tax.—Ballard 
v. Wooster, 45 P.2d 511, 182 Wash. 
408. 

13. Ill.—People ex rel McWard v. 
Wabash B. Co., 70 N E 2d 36, 895 
Ill. 243. 

N.J.—Clinton Trust Co v State Board 
of Tax Appeals, 11 A 2d 369, 124 
N.J.Law 245, affirmed 15 A.2d 605, 
125 N.J.Law 275. 

N.Y.—People ex rel. Wallington 
Apartments v. Miller, 41 N.E 2d 445, 
288 N.Y. 31, 141 A.L.R. 1036, mo¬ 
tion denied 48 N.E.2d 74, 288 N.Y. 
672. 

N.D.—Otter Tail Power Co. v. Deg- 
nan, 252 N.W. 619, 64 N.D. 418. 
Tenn.—Cox v. City of Bristol, 191 
S.W.2d 160, 188 Tenn. 82—Williams 
v. Williams, 156 S.W.2d 868, 25 
Tenn.App. 290. 

61 C.J. p 612 note 31. 
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14. Colo—City and County of Den¬ 
ver v. Lewin, 106 P 2d 854, 106 Colo 
331 

Del —Vale v. DuPont. 182 A 668, 7 W. 
W.Harr. 254, 103 ALR 946 

Fla—Boot v. Wood, 21 So 2d 133, 155 
Fla 613 

Idaho—Chastain’s Inc v State Tax 
Commission, 241 P 2d 167, 72 Idaho 
344—Anderson’s Red & White Store 
v. Kootenai County, 215 P 2d 816, 
70 Idaho 260 

Iowa —Des Moines Bldg Loan & Sav 
Ass’n v Bomer, 36 N W 2d 366, 240 
Iowa 1192—Yeoman Mut Life Ins 
Co. v. State Board of Assessment 
and Beview, 294 N W. 330, 229 Iowa 
320—Call v. Board of Beview for 
Sioux City, 290 NW 109, 227 Iowa 
1116—Trustees of Flynn's Estate v 
Board of Beview of City of Des 
Moines, 286 NW. 483, 226 Iowa 
1353 

La—Interstate Oil Pipe Line Co. v 
Guilbeau, 46 So.2d 113, 217 La. 160. 

Md—Bogan v. Calvert County 

Com’rs, 71 A.2d 47, 194 Md. 299 

N.J—Aetna Life Ins. Co. v. City of 
Newark, 89 A.2d 385, 10 N.J 99— 
City of Newark v. West Milford Tp , 
Passaic County, 88 A 2d 211, 9 N.J 
295—Atlantic City Elec. Co. v. 
Egg Harbor Tp, 50 A.2d 476, 135 
N.J.Law 60—Camden County Real- 
ty Co. v. State Board of Tax Ap¬ 
peals, 85 A.2d 221, 131 N.J Law 
132—Delaware, L. St W. R, Co. v. 
City of Hoboken, 85 A.2d 200, 16 N. 
J.Super. 543, reversed on other 
grounds 91 A.2d 789, 10 N.J. 418— 
Pennsylvania R. R. System v. 
Walsh, 53 A.2d 156, 25 N.J.Miso. 276. 

N.Y.—People ex rel. Wallington 
Apartments v. Miller, 41 N.B.2d 
445, 288 N.Y. 31, 141 A.L.B. 1036. 
motion denied 43 N.E.2d 74, 288 
N.Y. 672—People ax ral. Beardsley 
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v. Barber, 48 N.Y S. 3d 588. 268 
App.Div. 871, affirmed 56 N.E 2d 
587, 293 N.Y. 706—People ex rel, 
Genard Bldg Corp. v. Miller, 30 N. 
Y'S 2d 318, 262 App Div. 1034—Peo¬ 
ple ex rel. BYeeborn A Co. v. Graves, 
14 N.Y S.2d 4, 257 App.Div. 687—In 
re Melcroft Corp, 10 N.Y S.2d 27, 
256 App.Div. 291—People ex rel. 
Metropolitan Jockey Club v. Mills, 
72 N.Y.S 2d 767, 190 Misc. 277, af¬ 
firmed 79 N.Y.S 2d 304, 273 App.Div 
971—People ex rel Forty-Second 
Street Bldg. Corp. v. Miller, 22 N Y. 
S 2d 266, 174 Misc. 812, affirmed 
22 NY.S.2d 196, 269 App Div 1061. 
reargument denied 22 N Y S 2d 928, 
260 App Div. 810—People ex rel. Le¬ 
high Val. Ry. Co. v. Harris, 6 N Y 
S 2d 794, 168 Misc. 685, affirmed 
12 N.Y S 2d 1011, 257 App Div 912, 
affirmed 24 N E 2d 476, 281 N Y 786 

Ohio—Ross v Franko, 41 N E 2d 417, 
68 Ohio App 485, appeal dismissed 
38 NE 2d 409, 139 Ohio St. 139, af¬ 
firmed 40 N E 2d 664, 139 Ohio St 
395 

Okl —Corpus Juris cited in Shell Pe¬ 
troleum Corporation v State Board 
of Equalization, 11 P 2d 106, 107, 
170 Okl 581 —Corpus Juris cited in 
In re Assessment of Kansas City 
Southern Ry Co , 33 P 2d 772, 784, 
168 Okl. 495. 

Pa—Frankel Estate v Northampton 
County, Com PI, 44 Mun L R 3 

Tenn —Grant Bond & Mortgage Co 
v Ogle. 65 S W 2d 1091, 17 Tenn 
App 112 

Utah —Crystal Car Line v. State Tax 
Commission, 174 P 2d 984, 110 Utah 
426 

Va—City of Roanoke v Williams, 170 
SE 726, 161 Va 361—City of Nor¬ 
folk v Snyder, 170 SE 721, 161 Va. 
288 

Wash — Bellingham Development Co. 
\ Whatcom County, 59 P 2d 920, 
187 Wash 15 

Wis—State ex rel Farmers & Mer¬ 
chants State Bank v Schanke, 19 
N W 2d 264, 247 Wis. 182—State ex 
rel Hennessey v City of Milwau¬ 
kee. 6 N W 2d 718, 241 Wis. 648. 

61 C.J. p 611 note 29 

Assessor's valuation of property prl- 
ma fade correct 

U S — In re Lang Body Co, C C.A 
Ohio, 92 F 2d 338, certiorari denied 
HIpp v. Boyle, 58 S Ct 522, 303 
US 637, 82 LEd 1097 

Wis —Connor v State, 2 NW.2d 852, 
240 Wis. 44—State ex rel. First & 
Lumbermen's Nat. Bank of Chip¬ 
pewa Falls v. Board of Review of 
City of Chippewa Falls, 296 NW. 
614, 237 Wis 306—State ex rel. Col¬ 
lins v. Brown. 275 N.W 456, 225 
Wis. 593—Wisconsin Malting Co. v. 
City of Manitowoc, 274 N.W. 288. 
225 Wis. 898. 

61 C.J. p 611 note 29 [a]. 

Presumption in favor of regularity 
of acts of taxing authorities 

U.S.—Bailey v. Megan, CC A.S.D., 102 

84 C.J.S.—47 


F.2d 661—Western Union Telegraph 
Co. v. Weaver, D.C.Neb., 5 F.Supp. 
493. 

Ark.—Townsend v. Bonner, 169 S.W. 
2d 125, 205 Ark. 172—Slaton v. 
Pride, 115 S.W.2d 547, 195 Ark. 1055. 

Cal.—Montgomery Ward & Co. v. 
Welch, 61 P.2d 790, 17 Cal App 2d 
127. 

Ga —Stegall v. Southwest Georgia 
Regional Housing Authority, SO S E 
2d 196, 197 Ga 571 

Idaho.—Winton Lumber Co. v. Koo¬ 
tenai County, 26 P 2d 124, 53 Idaho 
639. 

I1L—People ex rel Johnson v. Robi¬ 
son, 94 N.E 2d 151, 406 Ill 280- 
People ex rel Ingram v. Wasson 
Coal Co, 85 N E 2 d 182, 403 Ill 
30 —people ex rel McWard v. Wa¬ 
bash R Co., 70 N.E.2d 36, 395 Ill 
243 —People ex rel. Schlaeger v Al- 
lyn, 65 N E 2 d 392, 393 Ill 154- 
People ex rel McWare v. Chicago 
& I. M. Ry. Co., 57 N E 2d 853, 388 
Ill 325—People ex rel. Tedrick v 
Allied Oil Corp of Illinois, 57 N E. 
2d 859, 388 Ill 219—People ex rel 
Manifold v. Wabash Ry Co, 53 N 
E. 976, 386 Ill 149—People ex rel 
Henry v New York Cent R Lines, 
45 N E 2d 860, 381 Ill 490—People 
ex rel Toman v Marine Trust Co , 
31 N E 2d 933, 375 Ill 488—People 
ex rel. Toman v. Olympia Fields 
Country Club, 28 N E 2d 109, 374 
Ill. 101—J. B. Inderneden Co v 
Lindheimer, 18 N E.2d 881, 370 Ill 
316—People ex rel. Wilson v. Wa¬ 
bash Ry Co, 14 N E.2d 660, 368 
Ill 497—People ex rel. Parker v 
Board of Appeals of Cook County. 
12 N E 2d 666 , 367 Ill 559—People 
ex rel. Gill v White, 11 N E 2d 809, 
367 Ill 415—People ex rel Gill v 
Otis, 10 N E 2d 672, 367 Ill. 136- 
People ex rel McDonough v Chica¬ 
go Union Lime Works Co., 198 NE 
1, 361 Ill 304—People ex rel. Deck¬ 
er v. Langlois, 187 NE. 151, 353 Ill. 
110 . 

Iowa.—Corn Belt Theatre Corp. v 
Board of Review, City of Oskaloosa, 
Mahaska County, 12 N.W.2d 820, 234 
Iowa 355—Jones v Mills County, 
279 NW 96, 224 Iowa 1375. 

La.—Barthold v. Dover, App., 158 
So. 49, rehearing denied 153 So. 724. 

MO.—Wymore v. Mark way, 89 S.W. 2d 
9, 338 Mo 46—State ex rel. Ross, to 
Use of Drainage District No. 8 of 
Pemiscot County v. General Amer¬ 
ican Life Ins. Co., 85 S.W 2d 68, 836 
Mo. 829. 

N J —New Jersey Bell Tel. Co. v. City 
of Newark, 193 A. 844, 118 N.J.Law 
490. affirmed 12 A.2d 675, 124 N.J. 
Law 451—Weston Elec. Instrument 
Corp. v. City of Newark, 78 A. 2d 
692, 11 N.J.Super. 493. 

N.M.—In re Trigg, 121 P.2d 152, 46 
N.M. 96—Alamogordo Imp. Co. v 
Prendergast, 91 P.2d 928, 43 N.M 
245, 122 AL.R. 1277. 

737 


Or—Knapp v. Josephine County. 235 
P.2d 564, 192 Or. 327. 

Pa.—Sablosky v. Mesener, 92 A.2d 
411, 372 Pa. 47. 

Tenn—Cox v. City of Bristol, 191 S. 
W.2d 160, 183 Tenn. 82—Williams 
v. Williams, 156 S.W.2d 363. 25 
Tenn App. 290. 

Wash—Ozette Ry Co v. Grays Har¬ 
bor County, 183 P 2d 983, 16 Wash 
2d 459 

61 C.J. p 611 note 29 [bj. 

Presumptions have been recognised! 

(1) That real property is taxed in 
county in which it is located —Knapp 
v. Josephine County, 235 P.2d 564, 
192 Or 327 

(2) That assessor has entered prop* 
er name in tax roll as owner of prop¬ 
erty assessed.—Knapp v. Josephine 
County, supra. 

(3) That assessor assessed real es¬ 
tate in the name of the record title 
owner 

Neb—Kuska v Kubat, 22 N W 2d 484, 
147 Neb 139 

Pa —Newman v Gurka, Com PI, 24 
Lehigh LJ 837. 

(4) That assessors knew rule of as¬ 
sessment laid down by statute and 
by courts—People ex rel New York 
Cent. R. Co. v Thompson, 282 NY S 
269, 156 Misc 536 

(5) That assessors assessed land 
at its actual or true value 

NM.—Alamogordo Imp Co v Pren¬ 
dergast, 91 P 2d 928, 43 NM 245, 
122 AL.R 1277 

Pa—Sablosky v. Messner, 92 A.2d 
411, 372 Ta. 47. 

61 C J. p 611 note 29 [c] (7). 

(6) That modes used for determin¬ 
ing values are correct—Frost Lum¬ 
ber Industries v. Pickel, 159 So 316, 
181 La 180—Frost Lumber Industries 
v Louisiana Tax Commission, 141 
So 8, 174 La 396—61 C.J. p 611 note 
29 [c] (6). 

(7) That assessors considered the 
effect of easements and restrictions 
on the value of property assessed. 
N.H—Gowen v. Swain, 10 A 2d 249, 

90 N.H. 383. 

N.M.—Alamogordo Imp. Co. v. Pren¬ 
dergast, 91 P 2d 428. 43 N M. 245, 
122 A L.R. 1277. 

Utah—Hayes v. Gibbs, 169 P.2d 781, 
110 Utah 54, 168 A.L.R. 513. 

(8) Other presumptions see 61 C.J. 
p 611 note 29 [c]. 

Strong presumption. 

Iowa—Iowa Bldg. Corp. v. Zirbel, 21 
N.W.2d 676, 287 Iowa 242—Appeal 
of Massachusetts Mut. Life Ins. 
Co., 11 N.W.2d 17, 238 Iowa 916— 
Hanson v. Local Board of Review 
of Magnolia Tp., 4 N.W.2d 384, 232 
Iowa 890. 

Change la ownership of property 
(1) Where record title holder exe¬ 
cuted a deed to another and deed was 
lost, the subsequent assessment of 
the land In name of such other was 
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and this presumption likewise applies to the acts 
of a board of assessors, 16 The presumption of 
Regularity m the acts of assessors must be liberally 


applied. 1 * On the other hand, valuations placed 
on property by appraisal companies have been held 
not to be entitled to a presumption of correctness. 17 


presumed to have been made by offi¬ 
cial process.—Criner v. Ritchie, 208 
S.W 2d 447, 212 Ark. 815, certiorari 
denied 69 S.Ct 82. 285 U.S. 815. 98 
L.Ed. 270, motion denied 69 S.Ct 
164 

(2) Other cases involving change 
in ownership of property see 61 C.J. 
p 611 note 29 [h]. 

Where tax oould not he lawfully as¬ 
sessed 

Where tax could not be lawfully 
assessed for particular years, it was 
presumed that no assessment was 
made or proposed—Birch v. McCol- 
gan, D.C.C&l., 39 FSupp. 858. 

These is no presumption x 

(1) That an assessor will act ille¬ 
gally—Wagner v. Leenhouts, 242 N 
W. 144, 208 Wis. 292, appeal dismissed 
53 SCt. 119, 287 U.S. 571, 77 LEd. 
502. 

(2) That assessors will knowingly 
violate their duties—State v. Meek, 
192 SW. 202, 127 Ark. 349, L.R.A. 
1918F 642. 

(3) That assessor intended to omit 
any of land from assessment—Scotts 
Bluff County v. Frank, 7 N.W.2d 625, 
142 Neb. 698 

(4) That tracts of land were com¬ 
bined and assessed as one tract by 
county assessor in violation of stat¬ 
ute or owner’s rights—Flag Oil Co. 
v Smith, 156 P.2d 796, 195 Okl. 236 

(5) That township property was 
not assessed on basis of actual value 
as required by statute —Board of 
Trustees of, and Ex Officio Board of 
Review of. Highland Tp., Washing¬ 
ton County, v. Board of Review of 
Washington County, 244 N.W. 855, 215 
Iowa 876. 

(6) That the views of assessors of 
another state with respect to taxa¬ 
tion of trust funds held by trustee 
domiciled within that state represent¬ 
ed the law with respect to the valid¬ 
ity of tax as imposed in other state.—- 
Harvard Trust Co. v. Commissioner 
of Corporations and Taxation, 187 N. 
E. 696, 284 Mass. 225. 

15. US—Norfolk & W. Ry. Co. v. 
Board of Public Works of West 
Virginia. DC.W.Va, 3 F.Supp. 791. 
Cal—Golden Gate Bridge and High-* 
way Diet v. Felt, 5 F.2d 685, 214 
Cal. 308. 

Colo.—Board of Com’rs of Washing¬ 
ton County v. Davis, 86 P.2d 266, 
94 Colo. 330—Colorado Tax Com¬ 
mission v. Colorado 1 Central Power 
Co, 29 P 2d 1030, 94 Colo. 287, cer¬ 
tiorari denied 55 S.Ct. 83, 293 U.S. 
572, '79 L.Ed. 670, and followed in 
29 ?.2d ;i031, 94 Colo. 292, certio¬ 
rate denied 55 SCt 84, 298 y.S. 572, 
79 L.&J. 670. , Followed fu 29 F.fd 


1032, 94 Colo. 293, certiorari denied 
65 S.Ct 84, 298 U.S. 672, 79 L.Ed. 
670. 

Ga.—Head v. Edgar Bros. Co., 4 S.E. 
2d 71, 60 Ga.App. 482, transferred, 
see 200 S.E. 792, 187 Ga. 409. ap¬ 
peal dismissed Edgar Bros. Co. v 
Head, 60 SCt. 617, 309 U.S. 630, 
84 L Ed. 989. 

Idaho—Chastain's Ine. v. State Tax 
Commission, 241 P.2d 167, 72 Idaho 
344—Anderson's Red A White Store 
v. Kootenai County, 216 P.2d 815, 
70 Idaho 260—Ada County v. Bot- 
tolfsen, 102 P.2d 287, 61 Idaho 363. 
Ky.—Walter G. Hougland A Sons v. 
McCracken County Board of Sup'rs, 
206 S.W.2d 951, 306 Ky. 234. 

Miss—Thompson v. Craig, 17 So.2d 
439, 196 Miss 465. 

Mont—Johnson v. Johnson, 15 P.2d 
842, 92 Mont. 512. 

N.J.—Colonial Life Ins. Co of Amer¬ 
ica v. State Board of Tax Appeals, 
17 A 2d 474, 125 N.J.Law 683—Del¬ 
aware, L. A W. R Co v Jersey 
City, 26 A 2d 889, 20 N.J.Misc. 327. j 
ND.—Northern Pac. Ry. Co. v. State, 
299 N W. 696, 71 N.D 93. 

Okl.— Corpus Juris cited la McBlrney 
v. Board of Equalization of Tulsa 
County, 89 P.2d 314, 315, 184 Okl 
564— Corpus Juris cited in Shell Pe¬ 
troleum Corporation v. State Board 
of Equalization, 41 P.2d 106, 107, 
170 Okl. 581. 

Wis.*—Wisconsin Gas A Elec. Co. v. 
Wisconsin Tax Commission, 266 N. 
W. 186, 221 Wis 487, rehearing de¬ 
nied 268 N.W. 121, 221 Wis 487 
61 C.J. p 612 note 30 
Presumption has been recognised i 

(1) That board made due investiga¬ 
tion and obtained sufficient data on 
which to base its assessment —Me* 
Birney v Board of Equalization of 
Tulsa County, 89 P 2d 314, 184 Okl. 
504— Corpus Juris cited in In re As¬ 
sessment of Kansas City Southern 
Ry. Co., 33 P.2d 772, 784, 168 Okl. 
495—61 C.J. p 612 note 30 [gj (1). 

(2) That equalization board was 
composed of members familiar with 
details of the assessment of property. 
Neb —In re Chicago A N. W. Ry. Co., 

237 N.W. 657, 238 N.W. 620, 121 
Neb. 592. 

OkL—McBimey v. Board of Equaliza¬ 
tion of Tulsa County, supra— Cor¬ 
pus Juris cited in in re Assessment 
of Kansas City Southern Ry. Co., 
83 P.2d 772, 784, 163 Okl. 495. 

(3) That, when state board of 
equalization and assessment valued 
railroad property for assessment pur¬ 
poses, it acted fairly and impartially 
In fixing valuation. 

Neb.—In re Chicago, R, I. A P. I£y. 

.Co., 200 N.W. 996, 112 Neb. 727. , 
Okl.—Corpus Juris oAted in In re 
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Assessment of Kansas City South¬ 
ern Ry. Co., 33 P.2d 772, 784, 168 
Okl. 495. 

(4) That board acted with honest 
motives, and exercised honest judg¬ 
ment In fixing values. 

Ill.—People v. Millard, 139 N.E. 113, 
307 I1L 566. 

Okl.—Corpus Juris cited in In re As¬ 
sessment of Kansas City Southern 
Ry. Co.. 33 P.2d 772, 784, 168 Okl 
496. 

(5) That state board of equaliza¬ 
tion rightly assessed railroad prop¬ 
erty on basis of actual value 

U.S.—Great Northern Ry. Co. v 
Weeks, N.D., 56 S.Ct. 426, 297 US 
135, 80 L Ed 532. 

Mo.—Bank of Carthage v. Thomas, 48 
S.W.2d 930, 330 Mo. 19. 

(6) That board acted on sufficient 
evidence —Bank of Carthage v. 
Thomas, supra. 

(7) That due notice of meeting was 
given each member of state tax com¬ 
mission.—People ex rel. McDonough 
v. Beemsterboer, 190 NE 920, 356 111 
432, certiorari denied Beemsterboer v 
People of State of Illinois ex rel. Mc¬ 
Donough, 55 S Ct. 86, 293 U S 675, 79 
L Ed 673, rehearing denied 55 S Ct 
138, 293 US 630. 79 LEd. 716. 

(8) That board members knew that 
disproportionate assessment would be 
illegal —Jefferson City Bridge 6c 
Transit Co. v. Blaser, 300 S W. 778, 
318 Mo. 373. 

(9) That state board fixed actual 
valuations of different classes of 
grazing lands —In re Trigg, 121 P 2d 
152, 46 NM. 96 

(10) That board followed provi¬ 
sions of statute in assessing tangible 
personalty of telephone company — 
New Jersey Bell Tel Co. v. City of 
Newark, 193 A. 844, 118 N.J.Law 490, 
affirmed 12 A 2d 675, 124 N.J.Law 451 

(11) That In assessing foreign cor¬ 
poration’s franchise tax, state tax 
commission went into the whole ques¬ 
tion of employed capital during the 
year and gave consideration to the 
whole question.—State v. Pullman- 
Standard Car Mfg. Co., 179 So. 541, 
235 Ala 493, 117 A.L.R. 498. 

(12) Other recognized presump¬ 
tions as to boards of assessment see 
61 C.J. p 612 note 30 [g]. 

18. Idaho.—Chastain's Inc v State 
Tax Commission, 241 P.2d 167, 72 
Idaho 844—Anderson's Red A White 
Store v. Kootenai County, 215 P 2d 
815, 70 Idaho 260. 

Wash.—Ozette Ry. Co. v. Grays Har¬ 
bor County, 133 P.24 983, 16 Wash 
2d 459. 

1 i. Iowa.—Bankers Life Zir- 

bel, 31 N.W.2d 868, 239 jQ*ra 275— 
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Presumptions of cbrrectness as to^ the acts of 
assessors and boards in assessing property are 
merdy presumptions of fact, 18 even though they are 
declared by statute. 18 They are not evidence, 20 are 
subject to rebuttal, 21 and merely serve as evidence 
until the opposing party comes forward with his 
proof, when the presumption disappears. 22 In other 
words, the presumption of correctness merely ob¬ 
viates any necessity on the part of assessors of 


going forward with proof of ' the correctness of 
their valuation. 28 

In accordance with these rules, in a proceeding 
in which the validity or correctness of the action 
of an assessor is involved, the burden of proof is 
on the objector or taxpayer. 24 Thus, the burden is 
on the one complaining of overassessment, 26 or 
attacking the good faith of the assessors, 26 or the 


Iowa Bldg. Corp. v. Zirbel, 21 N.W. 
2d 676, 237 Iowa 242. 

18. Arlz.—State Tax Commission v. 
Phelps Dodge Corp, 167 P.2d 693, 
62 Ariz. 320. 

Iowa—Yeoman Mut Life Ins Co v 
State Board of Assessment and Re- 
view, 294 NW 330, 229 Iowa 320 

19. Ariz—State Tax Commission v. 
Phelps Dodge Corp, 157 P.2d 693, 
62 Ariz 320 

80. N Y —People ex rel Wellington 
Apartments v Miller, 41 N E.2d 446, 
288 NY 31. 141 A LR 1036, motion 
denied 43 N E 2d 74, 288 NY 672- 
People ex rel Beardsley v Barber, 
43 N Y S 2d 688, 266 App Div. 371, 
affirmed G6 N E 2d 587, 293 NY 
706—People ex rel New York Cent. 
R Co v. Vincent, 68 N Y.S.2d 202. 

Wfs —State ex rel Farmers & Mer¬ 
chants State Bank v Schanke, 19 N 
\V2d 264, 247 Wis 182. 

81. Ariz—State Tax Commission v 
Phelps Dodge Corp, 157 P 2d 693, 
62 Aru 320 

Iowa—Iowa Bldg Corp v Zirbel, 21 
N W 2d 576, 237 Iowa 242—Yeoman 
Mut Lite Ins Co. v State Board 
of Assessment and Review, 294 N. 
W 330, 229 Iowa 320 

N J —City of Newark v West Mil¬ 
ford Tp, Passaic County, 88 A 2d 
211, 9 NJ 295 

N.Y.—People ex rel. Lehigh Val. Ry 
Co. v. Harris, 6 N Y S 2d 794, 168 
Misc 685. affirmed 12 N Y S 2d 1011, 
267 APP Div 912, affirmed 24 N E 2d 
476, 281 NY 786 

82. N.Y—People ex rel \Valiington j 
Apartments v Miller, 41 NE 2d 445, 
288 NY. 31, 141 A L R. 1036, mo¬ 
tion denied 43 N E 2d 74, 288 NY 
672—People ex rel Beardsley v 
Barber, 43 N Y S 2d 688, 266 App. 
Div. 371, affirmed 66 N E 2d 587. 
293 N.Y. 706—People ex rel. New 
York Cent. R. Co. v. Vincent, 68 N 
Y.S.2d 202. 

Wis.—State ex rel. Farmers & Mer¬ 
chants State Bank v. Schanke, 19 N 
W.2d 264, 247 Wis. 182. 

28. N.Y—People ex rel. Wallington 
Apartments v. Miller, 41 N.E 2d 
445, 288 N.Y. 31. 141 A.LR. 1036, 
motion denied 43 NE2d 74, 288 N. 
Y. 672—People ex rel. New York 
Cent. B, Co, v. Vincent, 68 N.Y.S. 
2d 202. 


84. U.S—Bailey v Mergan, C.C.A.S. 
D., 102 F.2d 651 

Ga —Head v Edgar Bros Co , 4 S E 
2d 71, 60 Ga.App 482. appeal dis¬ 
missed Edgar Bros. Co v. Head, 
60 S.Ct 617, 309 U.S. 630, 84 L.Ed 
989. 

Ill.—People ex rel Tedrick v. Allied 
Oil Corp. of Illinois, 57 N E 2d 859, 
388 Ill. 219—People ex rel Way- 
land v. Allied Hotels Corp, 46 N E 
2d 48, 381 Ill 544—People ex rel 
Parker v. Board of Appeals of Cook 
County, 12 N E 2d 666, 367 Ill 

559. 

Iowa—Yeoman Mut Life Ins Co. v. 
State Board of Assessment and Re¬ 
view, 294 NW. 330, 229 Iowa 320- 
Butler v City of Des Moines, 258 
N W. 755, 219 Iowa 956. 

Ky—Walter G Hougland & Sons v. 
McCracken County Board of Sup’rs, 
206 S W 2d 951, 306 Ky. 234 

Md —Rogan v Calvert County 

Com’rs, 71 A.2d 47, 194 Md. 299. 

N J —Aetna Life Ins Co. v. City of 
New ark, 89 A 2d 385, 10 N J. 99— 
Atlantic City Elec Co v. Egg Har¬ 
bor Tp, 50 A 2d 476, 135 N J Law 
60—Central R Co of New Jersey 
v State Tax Department, 169 A. 
489, 112 N J Law 5, certiorari de¬ 
nied Central R Co. of New Jersey 
v State Tax Commission. 55 S Ct 
79, 293 US 568, 79 L Ed 667— 
Schaffer Belts v Division of Tax 
Appeals of Dept of Taxation and 
Finance, 61 A 2d 920, 1 NJ Super 
35. 

NY—People ex rel Wallington 
Apartments v Miller, 41 N E 2d 445, 
288 N.Y. 31. 141 A L R. 1036—Peo¬ 
ple ex rel. New York Cent. R. Co 
v. Vincent, 68 N Y.S 2d £02—People 
ex rel Cl tv of New York \. Barker, 
34 N.Y.S 2d 510—People ex rel 
Buck v. Rapp, 36 N Y S 2d 790, af¬ 
firmed 41 N.Y.S.2d 185, 266 App Div. 
709, appeal denied 42 N.Y.S.2d 576, ] 
266 App.Div. 821—People ex rel 
Buck v. Woodworth, 36 N Y.S 2d 
790, affirmed 41 N Y.S 2d 186, 266 
App Div. 709, appeal denied 42 N.Y. 
S.2d 913, 266 App.Div. 821. 

86 . Iowa.—Des Moines Bldg. Loan 
& Sav. Aas’n v. Bomer, 36 NW 2d 
366, 240 Iowa 1192—Trustees of 
Flynn’s Estate v. Board of Review 
of City of Des Moines. 286 N.W. 
483, 226 Iowa 1353. 

NJ.—Craven v. State Board of Tax 
Appeals, 83 A.2d 292, 130 N.J.Law 
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362—City Holding Co. ▼. State 
Board of Tax Appeals, 21 A.2d 289, 
127 N.J Law 168. 

Okl.—McBirney v Board of Equaliza¬ 
tion of Tulsa County, 89 P.2d 314, 
184 Okl. 664—Shell Petroleum Cor¬ 
poration v. State Board of Equali¬ 
zation, 41 P 2d 106, 170 Okl 681. 
Va.—Washington County Nat Bank 
v Washington County, 10 S E.2d 
516, 176 Va 216—City of Norfolk v. 
Holland, 175 SE 737, 163 Va 342- 
City of Roanoke v. Gibson, 170 S E 
723, 161 Va 342—City of Norfolk v. 
Snyder. 170 S E. 721, 161 Va 288. 
Wis—State ex rel Collins v. Brown, 
275 N.W. 455, 225 Wis 593. 

61 C.J. p 613 note 35. 

True value 

(1) The burden is on the taxpayer 

to show that the assessment does not 
represent the true value as required 
by law—Camden County Realty Co 
v State Board of Tax Appeals, 35 A. 
2d 221, 131 N J Law 132—Gannon v 
State Board of Tax Appeals, 9 A 2d 
531. 123 N J Law 450—Hackensack 

Water Co. v. State Board of Tax 
Appeals, 7 A 2d 628. 122 N J Law 596 
—New Jersey Bell Tel Co. v City 
of Newark, 193 A 844, 118 N J Law 
490, affirmed 12 A 2d 675, 124 NJ 
Law 451. 

(2) Sufficient competent evidence 
to prove a true valuation different 
from the asses^mrnt is required in 
order to overcome the presumption, 
and such evidence must be definite, 
positive, and certain in quality and 
quantity—Aetna Life Ins Co v City 
of Newark, 89 A 2d 385, 10 N.J. 99. 

26. Fla.—Wade v City of Jackson¬ 
ville, 152 So 197, 113 Fla 718, ap¬ 
peal dismissed 55 S.Ct. 87, 293 U 
S. 618, 79 LEd 632—Hackney v. 
McKenney, 151 So 524. 113 Fla. 176 
Ga.—Northwestern Mut. Life Ins. Co 
v. Suttles, 38 S.E 2d 786, 201 Ga 
84, certiorari denied 67 SCt 490. 
329 U.S. 801, 91 LEd. 685, rehear¬ 
ing denied 67 S.Ct 631, 329 U S 
835, 91 L.Ed. 707. 

La.—Interstate Oil Pipe Line Co. v 
Guiibeau* 46 So.2d 113, 217 La. 
160. 

N.J.—*New Jersey Bell Tel. Co. v 
City ot Camden. 4 A.2d 705, 122 
NJLaw 270—City of Camden v 
State Board of Tax Appeals. 4 A 
2d 700, 122 NJLaw 253, reversed 
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correctness,** or the justice, 2 * or validity 29 of his 
acts. An exception is made to this rule where it is 
shown that the valuation made by a board was the 
result of following a method substantially errone¬ 
ously because it was not in accordance with the gov¬ 
erning statute, and there is no presumption that a 
like valuation would have been reached by follow¬ 
ing a correct method. 80 

While it has been said that the strength or quality 
of the evidence necessary to rebut the presumption 
favoring the assessor’s valuation must vary accord¬ 
ing to the varying facts involved, 31 it is usually con¬ 
sidered that such presumption can be overcome only 
by clear and convincing proof, 82 by clear and ex¬ 
plicit testimony, 33 by persuasive proof, 34 or by proof 
excluding every reasonable hypothesis of legal as¬ 
sessment. 36 The presumption will not prevail 
against uncontradicted evidence to the contrary, 36 


and it has been held that the presumption cannot 
control where there is substantial evidence to the 
contrary. 87 Under a constitutional provision re¬ 
quiring a state board to assess all public utility prop¬ 
erty, the presumed validity of the board’s assess¬ 
ment cannot be overcome by evidence that the prop¬ 
erty would have been assessed at a lower figure in 
a particular county, 38 and the taxpayer is required 
to show that the assessment is based on a percentage 
of value which grossly exceeds the percentage of 
value for which common property throughout the 
state is assessed for general purposes of taxation by 
the counties thereof. 39 The presumption of correct¬ 
ness will inure to assessments made by officers 
designated to assess where the assessor has omitted 
to do so, 40 and is not affected because a board of 
supervisors, disapproving the assessment as made by 
the assessor, made another assessment. 41 


on other grounds 9 A 2d 332, 123 N 
J.Law 442. 

Tenn—Nashville, C. & St L By v 
Browning, 140 S W 2d 781, 176 

Tenn 245, affirmed 60 S Ct 968, 310 
US 362, 84 LEd 1254 

Tex —Hinkson v Lorenzo Independ¬ 
ent School Dist, Civ App , 109 S W 
2d 1008, error dismissed—Lubbock 
Hotel Co v. Lubbock Independent 
School Diet., Civ.App., 85 S W.2d 
776 

61 C.J. p 613 note 36. 

27. N J.—Weston Elec Instrument 
Corp v. City of Newark, 78 A.2d 
692, 11 N.J.Super. 493. 

Okl —Shell Petroleum Corporation v 
State Board of Equalization, 41 P. 
2d 106, 170 Okl 681—In re Assess¬ 
ment of Kansas City Southern By 
Co, 33 P 2d 772, 168 Okl 495 

Or—Mlddlekauff v. Galloway, 99 P 2d 
24, 163 Or 671 

61 C J. p 613 note 37. 

28. Ill.—People ex rel McWard v 
Wabash B. Co., 70 N E 2d 36, 395 
Ill. 243 

61 C.J. p 613 note 38. 

29. Ill.—People ex rel. McWard v. 
Wabash B. Co., supra—People ex 
rel. Manifold v. Wabash By Co , 53 
N.E 2d 976, 386 Ill. 149—People ex 
rel Henry v New York Cent. B 
Lines, 45 N E 2d 860, 381 Ill. 490 
—People ex rel McDonough v. Mar¬ 
shall Field & Co, 189 N E. 885, 355 
Ill. 633. 

La.—Interstate Oil Pipe Line Co. v. 
Guilbeau, 46 So 2d 113, 217 La. 160. 

61 C.J. p 613 note 39. 

30. U.S.—Louisville & N. R. Co. v. 
Greene, Ky., 87 S Ct. 688, 244 U.S. 
622, 61 L.Ed. 1291, Ann.Cas.l917E 
97. 

31. Iowa.—Iowa Bldg. CoTp. v. Zir- 
bel, 21 N.W.Sd 676, 287 Iowa 242. 

32. U.S.—in re Lang Body Co., C.C. 
A.Ohio, 92 7.2d 838, oertior&rl de¬ 


nied Hipp v. Boyle, 58 S Ct. 522, 
303 US 637, 82 LEd 1097 
Colo—Colorado Tax Commission v 
Midland Terminal By. Co , 24 P 2d 
745, 93 Colo 108, followed in 24 P. 
2d 747, 93 Colo 114 

Idaho—Anderson’s Bed & White 
Store v Kootenai County, 215 P 2d 
815, 70 Idaho 260 

Mo—Wymore v. Markway, 89 8W.2d 
9, 338 Mo 46 

N Y —People ex rel Tobey v Stiner, 
281 N.YS. 413, 245 App Div. 828- 
People ex rel Two Lakes Corpora¬ 
tion v Mathews, 272 N.YS 649, 151 
Misc 294 

ND—Northern Pac By. Co. v. State, 
299 N W 696, 71 ND 93 
Okl—Shell Petroleum Corporation v. 
State Board of Equalization, 41 P 
2d 106, 170 Okl 581—In re Assess¬ 
ment of Kansas City Southern By. 
Co, 33 P.2d 772, 168 Okl 495. 
Wash—Ozette By. Co v Grays Har¬ 
bor County, 133 P.2d 983, 16 Wash 
2d 459—Bellingham Development 
Co v. Whatcom County, 69 P 2d 
920, 187 Wash 15 

Wis.—Wisconsin Gas & Elec. Co. v. 
Wisconsin Tax Commission, 266 N 
W. 186, 221 Wis. 487, rehearing 
denied 268 N.W 121, 221 Wis. 487. 
61 C J. p 612 note 34. 

Bvlde&ce held sufficient 

To overcome presumption of cor¬ 
rectness. 

Fla.—Schleman v. Connecticut Gen¬ 
eral Life Ins. Co., 9 So 2d 197, 151 
Fla. 96. 

N.Y.—People ex rel. Lehigh Val, Ry. 
Co. v. Harris, 6 N.Y.S.2d 794, 168 
Misc. 685, affirmed 12 N.Y.S.2d 
1011, 257 App. Div. 912, affirmed 
24 NE.2d 476, 281 NY. 786. 

61 C.J* p 612 note 34 [1]. 

Brideaoe held fnsnffiolent 

To overcome presumption. 

Cal.—Southern California TeL Co. v. 
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Los Angeles County, 113 P.2d 773. 
45 Cal App 2d 111. 

Iowa—Des Moines Bldg Loan & 
Sav Ass’n v Comer, 36 N W 2d 
366, 240 Iowa 1192 

Mo —Wymore v Markway, 89 S W 2d 
9. 338 Mo. 46 

Va—City of Roanoke v Gibson, 170 
S E 723. 161 Va 312 

61 C J p 613 note 34 [h] 

33. HI —People ex rel Wilson v 
Wabash By Co , 14 N E 2d C50, 3C8 
Ill 497—People ex rel McDonough 
v Goldberg, 188 NE 428, 354 Ill 
423 

34. N J —Zoller v State Board of 
Tax Appeals, 11 A2d 833, 124 N J. 
Law 376 

35. Okl —'Shell Petroleum Corpora¬ 
tion v State Board of Equalization, 
41 P.2d 106, 170 Okl. 581 

36. N.J —Camden County Realty Co 
v. State Board of Tax Appeals, 35 
A 2d 221, 131 NJ/Law 132—New 
Jersey Bell Tel Co v City of Cam¬ 
den, 4 A 2d 705, 122 N J Law 270 

Wis.—State ex rel. Hennessey v. City 
of Milwaukee, 6 N.W,2d 718, 241 
Wis. 648. 

37. N.Y.—Cornell University v 
Thorne, 57 N Y S.2d 6, 184 Misc 
630. 

38. Cal.—Southern California Tel 
Co. v. Los Angeles County, 113 P.2d 
773, 45 Cal.App 2d 111. 

39. Cal —Southern California Tel. 
Co. v. Los Angeles County, supra. 

40. N.J.—Mary A Riddle Co. v. New 
Auditorium Pier Co., 74 A. 507, 78 
N.J.Law 620. 

61 C.J. p 612 note 32. 

41. Miss.—Robertson v. U. S. Nurs¬ 
ery Co., 83 So. 307, 121 Miss. 14. 

Approval by supervisors presnnled 
Supervisors of county would be 

deemed to have approved assessment 

where tax collector of county, as au- 
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An act of omission or commission on the part of 
taxing officials in making assessments will not, un¬ 
der some statutes, defeat payment of duly authorized 
taxes. 42 So, also, although an assessment of a 
particular class of property may have been made 
by an assessor under a bona fide, but mistaken, be¬ 
lief that it has been assessed according to law, such 
circumstance will not necessarily invalidate the as¬ 
sessment against other classes of property lawfully 
assessed, 43 particularly when it is not shown that 
the assessor’s failure properly to assess the first- 
mentioned class has affected a complaining taxpay¬ 
er otherwise or differently from other taxpayers 
similarly situated, or placed a greater burden on him 
than on others. 44 This presumption does not nec¬ 
essarily impair the probative effect of official admis¬ 
sions and unimpeached evidence that property was 
intentionally, systematically, and notoriously assessed 
far below its actual value. 45 

Fraud on the part of officials in the valuation of 
property for taxation cannot be presumed, 46 but 
must be proved by sufficient evidence 47 The fact 
of overvaluation is not necessarily evidence of 
fraud. 48 

In tax ferret proceedings the state has the bur¬ 
den of showing that the taxpayer owned property 
omitted from tax rolls, 49 and property sought to 
be placed on tax rolls as omitted property is not 
presumed to have been wrongfully omitted by the 
assessor. 50 

§ 386. Liability of Assessors 

The civil liability of assessors is discussed infra 
§ 387, and their criminal liability infra § 388 

Examine Pocket Parts for later cases. 


§ 387. — Civil Liability 

a. To taxpayer 

b. To county or district 

a. To Taxpayer 

(1) In general 

(2) For illegality, mistake, or overvalua¬ 

tion 

(3) Assessment of exempt property 

(4) Error as to residence 

(5) Omission or refusal to assess 

(6) Actions for damages 

(1) In General 

A tax assessor may be civilly liable In damages to a 
taxpayer for injuries resulting from unauthorized or 
wrongful acts in the performance of his duties. 

Although the taxpayer is left with scant grounds 
of defense after completion of the assessment, 51 
a tax assessor may be held civilly liable in dam¬ 
ages for injuries resulting from unauthorized or 
wrongful acts in the performance of his duties. 52 
Persons illegally undertaking to act as assessors are 
personally liable for the acts of a collector to whom 
they have issued warrants for the collection of taxes 
assessed by them. 53 However, after an assessor 
has completed the assessment and duly committed 
it to the collector, he is not liable for the unlawful 
acts of the latter with respect to its collection. 54 

Waiver and estoppel . One having a right of ac¬ 
tion against an assessor for fraudulent or illegal 
assessment may waive it, or be estopped to claim it, 
by acquiescence in the assessment or payment of 
the tax. 65 


thorized by statute, assessed miner¬ 
als separately from the land Itself 
and the taxes collected on such as¬ 
sessments of minerals were paid in¬ 
to the respective county and state 
treasuries—Natt v. Hyman, 38 So 2d 
107, 204 Miss 824. 

48. Fla —City of Fort Myers v 
Heitman, 6 So 2d 410, 149 Fla. 203 
Snob acts of omission or commis¬ 
sion may he corrected at any time, 
and, when so corrected, are valid ab 
initio and the assessment will be en¬ 
forced.—City of Fort Myers v. Heit¬ 
man, Bupra. 

43. Fla.—City of Tampa v. palmer, 
105 So. 115, 89 Fla. 514. 

44. Fla.—-City of Tampa v. Palmer, 
supra. 

45. U.S.—Louisville & N. R. Co. v 
Greene, Ky„ 37 S Ct. 683, 244 US 
522, 61 LB3d. 1291, Ann Cas 1917E 

•7. 


46. Ill —People ex rel Tennyson v. 
Texas Co, 92 N K 2d 142, 406 Ill 
120—People v Com. Edison Co., 
32 N E 2d 902, 376 Ill 70 

Kan —Associated Ry. Equipment 
Owners v. Wilson, 208 P.2d 604, 167 
Kan. 608. 

61 C J. p 613 note 44. 

47. Ill —People ex rel. Tedrick v. 
Allied Oil Corp of Illinois. 57 N. 
E 2d 859, 388 Ill. 219—People v. 
Com Edison Co, 32 N E 2d 902, 
376 Ill 70—People ex rel. Nash v 
Norton, 193 NE 129, 358 Ill. 272 

61 C J p 613 note 45. 

Clear and convincing* evidence 

Ill.—People ex rel Tennyson v. Tex¬ 
as Co.. 92 N.E.2d 142, 406 Ill. 120. 
61 C.J. p 613 note 45 [a]. 

Clear and sufficient evidence 

Ill—People ex rel Ingram v Was¬ 
son Coal Co., 85 N.B.2d 182, 403 
Ill. 30. 


Evidence held insufficient to show 
fraud 

Cal —Southern California Tel. Co v. 
Los Angeles County, 113 P 2d 773, 
45 Cal App2d 111 

48. Ill.—People v Com Edison Co, 
32 NE 2d 902, 376 Ill. 70 

49. Okl —R C Jones Cotton Co. v 
State, 282 P 622, 139 Okl 2X2. 

50. Okl —R C Jones Cotton Co. v. 
State, supra. 

61. La.—Millsaps v. Traylor, 55 So 
677, 128 La. 1068. 

S3. Conn—Bristol Mfg. Co. v. Grid- 
ley, 28 Conn 201 

61 C.J. p 614 note 50 

53. Me—Allen v. Archer, 49 Me 346 

61 C J. p 614 note 51 

54. Me — Rowe v. Friend, 38 A. 95, 
90 Me 241. 

61 C.J p 614 note 52. 

55. Iowa.—Stevens v. Carroll, 104 
N.W. 433, 130 Iowa 463. 

61 C.J. p 616 note 91. 


741 



$ 387 


TAXATION 


84 C.J.& 


(2) For Illegality, Mistake, i6r Overvaluation 

Tax assessors are not usually answerable In damages 
for errors, Inaccuracies, or bad judgment, at least where 
they act within their authority and without fraud or 
malice. 

A 9 a general rule the judicial character of as-* 
sessors will preclude their being answerable in dam¬ 
ages for errors, 66 inaccuracies, 67 or bad judgment 58 
in making assessments, at least where they act 
within their authority, 69 without fraud or malice, 60 
and in good faith and with a common degree of 
care and prudence. 61 Likewise, under the same con¬ 
ditions, they are not civilly liable for an overvalua¬ 
tion or excessive assessment of the property of a 
taxpayer, 68 or for any illegality in the tax not 
brought to their notice and for which they are not 
responsible. 68 Where an assessor collects a delin¬ 
quent fee from a taxpayer to whom he has not given 
notice as required by law the assessor is not au¬ 
thorized to demand such fee, and the taxpayer may 
recover it against him 64 

Liability on assessment for particular purpose . 
Where an assessor is ordered by a township board 
to levy on taxable property a sum sufficient to 
raise an amount to refund certain bounties which 
have been previously paid by the citizens, if the 
assessor is in no way connected with the allowance 
of such claims, the certificate of the town clerk, 
specifying the amount to be raised, is a complete 
protection to him, unless the certificate on its face 
apprises him that some of the moneys specified in 
it are illegal charges. 65 

(3) Assessment of Exempt Property 

Tax assessors may be liable in damages to a tax¬ 
payer for assessing property which Is exempt by law. 

Under general rules applicable to the jurisdiction 
and authority of tax assessors, it has been held 
that if an assessor undertakes to assess property 


which is exempt by law, he acts outside of his 
authority and is therefore liable in damages. 66 
However, it has also been held that an assessor 
is not individually liable for errors in determining 
what property is, and what is not, exempt from 
taxation, and in assessing exempt property, since in, 
so doing he acts in a judicial and not a ministerial 
capacity, 67 but under such rule where assessors as¬ 
sessed an entire tract, part of which was clearly 
exempt, they were liable to the property owner, 68 
and it seems that, where assessors are required to 
ascertain the taxable inhabitants and property within 
their districts, they are personally liable to one who 
is compelled to pay taxes on exempt property as¬ 
sessed by them. 69 

(4) Error as to Residence 

Tax assessors may be civilly liable for assessments 
which are improper because of an error as to residence. 

As a general rule, in the absence of any statutory 
exception with respect to honest mistakes, assessors 
are liable for their assessment of poll taxes against 
a nonresident, 70 or for property not within their 
district, 71 although under a mistaken belief that he 
was a resident; 72 and, where assessors wrongfully 
assessed realty of a foreign corporation, and sold 
its property to satisfy the tax, they cannot defeat 
liability on the ground that their act was judicial 
or in good faith. 73 However, exceptions have been 
made to this rule where the assessors conducted 
themselves with fidelity and integrity, in pursuance 
of a vote of the district for which they acted, and 
accidently assessed a nonresident, 74 or where the 
assessors actually believed a person's residence to 
be in the district. 75 

Removal for purposes of avoiding assessment . If 
the assessors for a district assess one for property 
who has removed from the district leaving no prop- 


66. Minn —Stewart v Case. 54 N.W. 

938. 53 Minn 62. 39 Am.S.R. 575. 
61 C J p 614 note 55 

57. Maas—Dillingham v. Snow, 5 
Mass 547. 

61 C J. p 614 note 56 

58. N T*—Hope Cemetery Ass’n v, 
Rose. 191 N.Y.S. 628, 117 Misc. 457. 

Vt—Fuller v. Gould. 20 Vt. 643. 

59. N.Y—Clark v. Norton, 49 tf.Y. 
243. 

61C.J. p 614 note 58. 

80. Vt—Fairbanks v. Kittredge, 24 
Vt 9. 

61 C.J. p 614 note 59. 

mtk Mass.--Ingraham v. Doggett, 5 
Pick. 451. 

61 C.J. p 615 note 60. 


68. Me.—Rowe v. Friend, 38 A. 95, 
90 Me. 241. 

61 C J. p 615 note 61. 

63. NH—Boody v Watson, 9 A, 794, 
64 NH 162. 

61 C.J. p 615 note 62. 

64. Alsu—Davis v. Curtis, 68 So. 419, 
192 Ala. 64. 

65. Mich.—Wall v. Trumbull, 16 
Mich, 228. 

66 . Nev—Ford v. McGregor, 23 P. 
508, 20 Nev. 446. 

Utah—Taylor v. Robertson, 52 P. 1, 
16 Utah 330. 

67. N.Y.—Dubois v. Parcells, 118 N 
YS. 615. 

61 C.J. p 615 note 70. 

66. N.Y.—Hope Cemetery Ass’n v. 
Rose. 101 N.Y.S. 628, 117 Misc. 
457. 


69. NY—Lapolt v. Maltby, 31 NY. 
S. 686, 10 Misc. 330. 

61 C J. p 615 note 72. 

70. MaBs.—Freeman v. Kenney, 15 
Pick. 44. 

71. N.Y.—Dorn ▼. Backer, 61 N.Y. 
261. 

61 C.J. p 615 note 74. 

73. NY—Dorwln v. Strickland, 57 
N.Y. 492. 

73. N.Y.—New York Milk Products 
Co. v. DamOn, 65 N.B. 1119, 172 
NY. 661. 

74. Mass —Durant v. Eaton, 98 
Mass. 469—Baker v. Allen, 21 Pick. 
382. 

75. N.H.—Smith v. Bradley, 20 N,H. 
117. 
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erty there, under an "honest belief on their part that 
his removal was for the purpose of avoiding listing 
and taxation, or of changing his list to another dis¬ 
trict, they act in this respect judicially, and are not 
liable to persons so assessed, although their belief 
was erroneous. 7 * 

(5) Omission or Refusal to Assess 

No action will lie against a tax assessor for an omis¬ 
sion of property from the tax roll notwithstanding the 
taxes of the plaintiff are Increased as a consequence of 
such omission. 

No action will lie against an assessor fbr failure 
to place on the assessment roll property which 
should have been assessed, either by mistake, 77 er¬ 
ror in judgment, 78 or by design, 79 although the con¬ 
sequence is to increase plaintiff’s taxes, 80 since the 
proper remedy against an assessor, who neglects or 
refuses to assess taxable persons or property, is by 
mandamus to compel him to do so. 81 Likewise, he 
is not liable to a person injured by his exemption of 
taxable property pursuant to an illegal vote of the 
district 82 

(6) Actions for Damages 

Trespass is the proper form of action against an 
assessor for a fraudulent or illegal assessment. 

Trespass is the proper form of action against an 
assessor for a fraudulent or illegal assessment. 83 
Such an action will lie against two of a board of 
three assessors if the third did not act with them 
or concur in the assessment 84 Where plaintiff has 
paid the taxes and recovered them back in an ac¬ 
tion against the municipality, he cannot afterward 
maintain trespass against the assessor. 86 

b. To Oounty or District 

A county can sue a tax assessor for overpayments 
and for excess fees unlawfully retained by him. 

A county can sue a tax assessor for overpay¬ 
ments, 86 and for excess fees unlawfully retained 


by the assessor, for the use and benefit of a local 
taxing district, 87 and for interest thereon from the 
date such sums were due the county. 88 In the 
prosecution of a suit against an assessor for re¬ 
covery of overpayments and excess fees retained 
by the assessor, under a general denial, the assessor 
can offer testimony that his deputy was regularly 
appointed, and that advancements had been regular¬ 
ly paid him under orders substantially complying 
with the statute. 89 Where a commissioners’ court 
has actual and constructive knowledge of advance 
payments which were a part of the assessor’s an¬ 
nual accounts, it has no jurisdiction to audit his ac¬ 
counts without charging him with such advance 
payments. 90 A tax assessor is not liable for ex¬ 
cess fees for that part of a year coming after the 
repeal, without a saving clause, of a statute whereby 
a means of determining the excess fees due the 
county was provided. 91 

Negligence . An assessor of a town is not liable 
in an action by the town for neglecting to commit 
the tax list to the proper collector of taxes if he 
commits the warrant to himself under the honest 
belief that he has been authorized by the vote of 
the town to collect taxes 92 

§ 388. - Criminal Responsibility 

Indictments against tax assessors are subject to 
statutory regulation. 

Indictments against tax assessors, such as one 
for allowing a deduction without a statement from 
the taxpayer under oath or affirmation, are sub¬ 
ject to statutory regulations, 93 and, although an in¬ 
dictment against an assessor for not calling on a 
resident of a county for a list of his taxable prop¬ 
erty need not allege that he had such property, 94 
an indictment for failure to list property of a 
resident of a county should allege that such person 
had taxable property, 95 and an averment that he 


76. Vt.—Davis v. Strong, 31 Vt 332. 

77. N.Y —Van Deventer v Long Is¬ 
land City, 34 NE 774, 139 N.Y 
133 

78. NY.—Van Deventer v. Long Is¬ 
land City, supra 

78.' Mich.—Meade v. Haines, 45 N. 

W. 836, 81 Mich 261. 

61 C.J. p 616 note 86 

80. N.Y.—Van Deventer v. Long Is¬ 
land City, 84 N.K. 774. 138 NY. 
188. 

81. Colo.—People v. Ames, 51 P. 
426. 24 Colo. 422. 

Neb —-StAte v. Osborn, 83 N.W. 857, 
60 Neb. 415. 


82. N H.—Boody v. Watson, 9 A 
794, 64 NIL 162. 

61 C J p 616 note 88. 

83. Mass —Little v Merrill, 10 Pick 
643. 

61 C J. p 616 note 92 

84. Vt—Puller v. Gould, 20 Vt 643 

85. Me —Ware v Percival, 61 Me 
391, 14 Am R. 565. 

86. Ind—Caldwell v. Boone County, 
83 N.E 355, 41 Ind App. 40. 

61 C.J. p 617 note 95. 

87. Tex.—Steusoff v. Liberty Coun¬ 
ty, Civ.App., 84 S.W.2d 643. 

61 C.J. P 617 note 96. 

88. Tex—Steusoff v. Liberty Coun¬ 
ty, supra. 


89. Tex—Steusoff v Liberty Coun¬ 
ty, supra. 

90. Tex.—Steusoff v. Liberty Coun¬ 
ty, supra. 

91. Tex.—Stephens County v. Hef¬ 
ner, 16 S W 2d 804, 808, 118 Tex 
397. 

61 C J p 617 note 2. 

92. Mass.—Lincoln v. Chapin, 132 
Mass. 470. 

93. N.J.—Wycoff V. Oeveling*. 40 N. 
J.L&w 150. 

61 C.J. p 617 note 4. 

94. Ind.—State v. Hunter, 8 Biackf. 

212 . 

95. Ind.—State v. Hunter, supra. 
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was subject to taxation is insufficient. 96 An in¬ 
dictment for failure to report fees in counties of 
a certain population should allege that the county 
had such population. 9 ? An indictment against a 
town for neglect of officials, vested with the duty 
of assessing, to assess a particular tax should state 
the duty and neglect of sudh officials, 98 and that 
there was no legal excuse for such neglect. 99 

Under a statute making it a criminal offense for 
a public officer willfully to omit to transfer public 
moneys when required by law, in the prosecution of 
an assessor for such omission, evidence, in order to 
be admissible, must be relevant, competent, and 
material, 1 and, in order to justify conviction, must 
be sufficient to prove every element of the of¬ 
fense beyond a reasonable doubt. 2 In a prosecution 
of an assessor for attempted extortion, attempted 
bribery, conspiracy to commit extortion and bribery, 
and for misconduct in office, an instruction defining 
the duties of his office is proper. 3 

Fraud . Where an assessor knowingly, designedly, 
and with the intent to deceive falsely reports in his 
official capacity a valuation less than the true 
amount, on the faith and as a result of which ex¬ 
cessive and unlawful taxes are unwittingly imposed 
on and collected from a portion of the county 
outside the district which he represented, and which 
he knew should have been rightfully imposed on it, 
he is guilty of statutory fraud. 4 Where a member 
of the board of a taxing district is prosecuted for 
fraud in reporting a wrong valuation of the dis¬ 
trict to the board, the wide latitude recognized in 
receiving evidence tending either to inculpate or 
exculpate accused is permitted, but exceptional col¬ 
lateral proof of another offense by another person 
is permissible only to aid in determining motive, 
or guilty knowledge and intent in the crime charged, 
and is required to be guardedly restricted to that 
purpose. 6 


Jurisdiction . A statute authorizing a court to 
entertain an accusation against an officer within its 
jurisdiction for having collected illegal fees, or 
neglect or refusal to perform his official duties, does 
not confer jurisdiction to entertain an accusation 
charging an assessor with having assessed property 
below its full value. 6 

§ 389. Liability of Sureties on Assessor’s 
Bond 

Liability of the sureties on the bond of a tax assessor 
depends on the terms of the bond and the statute under 
which It Is given. 

Liability of the sureties on the bond of a tax as¬ 
sessor depends on the terms of the bond and the 
statute under which it is given. 7 A tax assessor’s 
sureties are bound by the conditions of their bond 
as long as the assessor holds his office, 8 but an 
order, although made verbally, accepting the bond 
of an old officer for a new term, releases the 
surety on the preceding bond, if he has taken the 
required oath. 9 Where an assessor wrongfully ap¬ 
propriates fees collected by him during his second 
term which he should have collected during his first 
term, the sureties on his second bond, and not those 
on his first, are liable. 10 A taxpayer has been held 
to be entitled to recover from the surety fees which 
the assessor had no authority to collect from him. 11 
Under a statute requiring that an assessor give bond 
conditioned for the faithful performance of the 
duties of his office, an overpayment to an assessor 
of compensation computed by him and a county 
court in good faith and on the honest belief that 
the law required such payment docs not impose lia¬ 
bility on the assessor’s sureties. 12 Sureties are not 
liable for overpayments made to an assessor by a 
commissioners’ court that was without jurisdiction 
to order the payments, 13 which, because they were 


96. Ind—State ▼. Hunter, 8 Blackf. 
212 

97. Tex.—Bolton v State, 154 S.W. 
1197, 69 Tex Cr 582 

98. Vt —State v. Town of Northfleld, 
13 Vt. 665 

•9. Vt —State v. Town of Northfleld, 
supra. 

X. Cal.—People v. Johnson, 68 P.2d 
211, 14 Cal App 2d 873 

ft, XvidesLee held sufficient to sup¬ 
port conviction 

Cal.—People v. Johnson, supra. 

3. Pa.—Commonwealth v. Hragesky, 
84 A.2d 893, 170 Pa.Super. 24 

4. Mich.—People v. Willson, 171 N. 
W. 474, 205 Mich 28. 

61 CJT. p 617 note 12. 


6 . Mich—People v. Willson, supra. 

6. Cal —Siebe v. San Francisco Su¬ 
per. Ct, 46 P 456, 114 Cal. 551. 

61 C J. p 617 note 18. 

7. Mo—State v. Gomer, 101 S.W.2d 
57, 340 Mo. 107. 

Bor taxes on property 

Under statute so providing the 
sureties of an assessor are liable on 
his bond for taxes on property that 
has illegally escaped assessment.— 
Sutter-Yuba Inv. Co. v. Waste, 136 
P 2d 11, 21 Cal.2d 781. 

8 . Tex—Steusoff v. Liberty Coun¬ 
ty, Civ.App., 34 S.W.2d 643. 

9. Tex.—Steusoff v. Liberty County, 
supra. 

744 


10. Tex—Dallas County v. Bolton, 
Civ App., 158 S.W. 1152. 

61 C.J. p 618 note 23. 

11. Ala —Davis v. Curtis, 68 So. 419, 
192 Ala. 64. 

18. Mo—State v. Gomer, 101 S.W.2d 
57, 340 Mo. 107. 

13. Tex—Steusoff v. Liberty Coun¬ 
ty, Civ.App, 34 SW.2d 643. 

Bffeot of aooeptiag and approving as¬ 
sessor's reports 

Action of commissioners' court In 
accepting and approving assessor's 
reports could not be given effect of 
judgment which could not be collat¬ 
erally attacked.—Robinson v. Wichi¬ 
ta County, Tex.Clv.App., 106 8.W.2d 
769, error dismissed. 
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not received by the assessor officially, were not 
within the conditions of the bond. 14 

Actions to enforce liability . General rules gov¬ 
erning actions by creditors to enforce liability of 


sureties, discussed in Principal and Surety §§ 262- 
281, apply to actions for the enforcement of the 
liability of sureties on tax assessors* bonds, such as 
rule9 relating to evidence, 16 trial, 16 and costs. 17 


C. ASSESSMENT OF PROPERTY IN GENERAL 


§ 390. General Principles 

A proceeding to assets taxes on realty Is In rem. 
There must be substantial compliance with proceedings 
prescribed by law for assessing land. 

A proceeding to assess taxes on real property is 
a proceeding in rem. 18 For purposes of taxation, 
the assessment of land is against the land itself, 
and not against scattered and divided titles. 19 In 
matters of assessment, the conservative, and not the 
speculative, spirit should prevail. 20 All proceedings 
prescribed by law for the assessment of land for 
the purposes of taxation must be substantially, 21 
if not strictly, 22 complied with, and the rules ap¬ 
plicable to assessments have been required to be 
strictly construed in favor of the landowner 22 It 
is the general rule that there can be but one assess¬ 
ment of the entire estate in real property, which 
assessment includes the value of both the estate for 
years and the remainder or reversion. 24 Taxes, in 
a particular jurisdiction, have been held to be as¬ 
sessed against the specific property. 25 

Abbreviations . In proceedings with respect to 
the assessment of taxes, abbreviations in the descrip¬ 


tion of lands are permissible where such abbrevia¬ 
tions are commonly known and generally under¬ 
stood, 26 but where they are not so known, used, 
or understood, they are insufficient, and all steps 
taken thereunder are invalid. 27 

Continuity of rules of a department of taxation 
is necessary m order that a taxpayer may be ad¬ 
vised as to the state of the law at the time a tax 
assessment may be made against him. 28 

A comptroller has been held empowered to make 
rules, not inconsistent with the law, for the guidance 
of tax assessors, 29 his function is that of an aid, 
adviser, or collaborator with, but not the director 
of, the assessor. 30 

Examination of taxpayer's records. A statute au¬ 
thorizing a department of revenue to examine the 
records of any taxpayer in order to ascertain in¬ 
formation concerning his tax liability, and to en¬ 
force such right by application to the circuit court, 
is intended to give the department means of ob¬ 
taining information to enable it to make the assess- 


14. Tex—SteusofC v Liberty Coun¬ 
ty, CivApp, 34 S W 2d 643. 

15. Borden of proof 

Where issue was whether assessor 
was overpaid by being paid for serv¬ 
ices he was required to render but 
did not render, plaintiff had burden 
of proof —State v. Gomer, 101 6 W 
2d 67, 340 Mo 107. 

Weight and sufficiency 

Evidence was held insufficient to 
permit recovery of penalty of county 
assessor's bond on ground that as¬ 
sessor failed to render services that 
he was required to render—State v 
Gomer, supra 

16. Taking case or question from ju¬ 
ry 

(1) Whether a tax assessor quali¬ 
fies after election so as to release 
sureties on a bond for the term pre¬ 
ceding is a question for the Jury — 
Steusoff v. Liberty County, Tex.Civ. 
App., 34 S W 2d 643. 

(2) In county's suit against tax as¬ 
sessor and surety to recover excess 
over amount commissioners' court 
was authorized to allow assessor as 
advancements, where evidence con¬ 
sisted largely of testimony of ac¬ 
countants to determine correct 
amount of advancements, court im¬ 


properly gave peremptory instruc¬ 
tion directing verdict for county.— 
Robinson v Wichita County, Tex 
CivApp. 106 S W 2d 769, error dis¬ 
missed 
Bindings 

Refusal to find whether assessor 
was overpaid was held proper where 
there was no basis for computation 
of amount due assessor—State v 
Gomer, 101 S W 2d 67, 340 Mo 107. 

17. Award to taxpayer held proper 
Where a taxpayer recovered 

against an assessor and his sureties 
a fee which had been charged and 
collected, the award of costs to the 
taxpayer, including those incurred in 
the Justice’s court, was proper under 
a statute providing that the success¬ 
ful party in all civil cases is entitled 
to full costs—Davis v. Curtis, 68 
So 419, 192 Ala. 64. 

18. Wash—Spokane County ex rel 
Sullivan v. Glover, 97 P 2d 628, 2 
Wash.2d 162. 

Ad valorem taxes 
The statutory method of assess¬ 
ment of land for ad valorem taxes is 
in rem —Cornelius v. Jackson, 209 
P.2d 166, 201 Okl. 667, appeal dis¬ 
missed 69 S.Ct 412, 835 U.S. 906, 93 
L.Ed 440. 


19. Iowa —Nedderman v. City of 
Des Moines, 268 NW. 36, 221 Iowa 
1352 

20. Hav\aii—In re Hawaii Consoli¬ 
dated Ry, 32 Hawaii 362. 

21. Idaho.—Wasden v. Foell, 117 P. 
2d 465. 63 Idaho 83 

N Y —Title Guarantee & Trust Co. 
v. Allen, 256 N.Y S 400, 142 Misc. 
764. 

22. NY —Title Guarantee A Trust 
Co. v. Allen, supra. 

23. NY— Kamern v. Cottle. 271 N 
Y S 95, 150 Misc 646, reversed on 
other grounds 272 N Y S. 310, 241 
App Div 908. 

24. Cal—Central Mfg Dist. v. State 
Board of Equalisation of Califor¬ 
nia, 6 P 2d 424, 214 Cal. 288. 

25. U S.—U. S v. City of Greenville, 
C.C.A S C., 118 F 2d 963. 

26. Wash—Faunce v. Carter, 173 P. 
2d 526, 26 Wash 2d 211. 

27. Wash.—Faunce v. Carter, supra. 

28. Ohio —Kroger Grocery & Bak¬ 
ing Co. v. Glander, 77 N E 2d 921, 
149 Ohio St. 120 

89. Fla.—Root v. Wood, 21 So 2d 133, 
155 Fla. 613. 

3a Fla.—Root v. Wood, supra. 
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ments directed by law. 31 The statute applies until 
the assessment is made and the circuit court of the 
county in which the assessment is sought to be en¬ 
forced has acquired jurisdiction by appeal from the 
county court, 32 but was not intended to alter or 
supplant the existing court procedure where the 
circuit court has acquired jurisdiction for the pur¬ 
pose of determining the correctness of the assess¬ 
ment 33 

§ 391. - Nature and Effect of Assessment 

a. In general 

b. (t Assess” 

c. Other terms 

a. In General 

An assessment is an official estimate of the sums 
which are to constitute the basis of an apportionment 
of a tax between individual subjects of taxation within 
the district. 

Assessment is one of the three parts of the process 
of raising revenue by tax on property, 34 the other 


two being the levy, discussed supra §§ 349-372, and 
the collection, considered infra §§ 640-73$; how¬ 
ever, as will appear infra this section, the term is 
sometimes used as comprehending all the steps. 
An assessment for taxation is an official estimate 
of the sums which are to constitute the basis of an 
apportionment of a tax between individual subjects 
of taxation within the district. 35 It includes an 
official listing of persons and property subject to 
tax 36 and an official valuation, appraisal, or esti¬ 
mate of value, of the items of property listed 37 for 
the purpose of constituting a basis for a levy or 
apportionment. 38 -So, as the word is more com¬ 
monly employed, an assessment consists of the 
two processes of listing the persons, property, etc., 
to be taxed, and of estimating the sums which are 
to be the guide in an apportionment of the tax be¬ 
tween them; 39 the designation of the person or 
things which shall be the subject of taxation and the 
apportionment of taxation among such persons or 
things in the ratio prescribed by law; 40 and the 


31. Ky—Commonwealth v. Ameri¬ 
can Creosoting Co., 178 S.W.2d 988, 
296 Ky. 858. 

32. Ky.—Commonwealth v. Ameri¬ 
can Creosoting Co. supra. 

33. Ky.—Commonwealth v. Ameri¬ 
can Creosoting Co, supra. 

Petition under statute not enter¬ 
tained 

Where proceeding had been insti¬ 
tuted in circuit court of one county 
to determine validity of assessment, 
circuit court of another county prop¬ 
erly refused to entertain common¬ 
wealth's petition seeking to compel 
taxpayer to permit representative of 
department to examine his books—» 
Commonwealth v. American Creosot- 
ing Co., supra. 

Subpoena duoss tecum 

The statute is not a substitute for 
statute authorising subpoena duces 
tecum, and when assessment has be¬ 
come subject to litigation in circuit 
court the latter statute provides am¬ 
ple remedy —Commonwealth v. 
American Creosoting Co., supra. 

34. Ala.—Beltona Coal 6b Mining Co. 
v. Hawkins, 98 So. 26, 210 Ala. 259. 

Iowa.—Iowa Nat. Bank v. Stewart, 
222 N.W. 445, 214 Iowa 1229, re¬ 
versed on other grounds Iowa-Dee 
Moines Nat. Bank v. Bennett, 52 
S.Ct 123, 284 U.S. 233, 76 L EKL 263, 
supplemental opinion 244 NW! 309 
"Assessment is but one of the ftteps 
In.the whole process of taxation/' 
U.SA-Northumberland County v. 
Philadelphia and Reading Coal A 
Iron Qp.. C.C.A.Pa., 131 F.2d 562, 
568. 

Pa.—City Of Meadville v. Odd Fel- j 
lows Home of Western Penney!-1 


vanla, 193 A 662, 664, 128 PaSuper. 
180. 

"An assessment of property . . . 
involves the preparation of a list of 
the property subject to assessment 
and taxation; then follow In order a 
levy, the collection, etc., each a sep¬ 
arate and distinct step in the process 
of taxation."—White v. McGill, Civ. 
App., 109 S W.2d 1102, 1105, reversed 
on other grounds 114 S W.2d 860, 131 
Tex. 231. 

Duty of realty owner as to assess- 

Pa.—Orban v. Orasz, Com PI., 13 Som. 
Leg.J. 412. 

35. Tex.—San Antonio St R Co. v. 
San Antonio, 64 S.W. 907, 22 Tex. 
Civ.App. 341 

5 C.J. p 816 note 4. 

36. Ala—Town of Albertville v. 
Hooper, 72 So 258, 196 Ala 642 

Tex—Republic Ins. Co. v. Highland 
Park Independent School Dist of 
Dallas County, Civ.App., 67 S.W.2d 
627, error refused. 

61 C.J. p 618 note 35. 

37. Ala—Town of Albertville v. 
Hooper, 72 So. 258, 259, 196 Ala 
642. 

Wash.—State v. Redd, 6 P.2d 619, 626, 
166 Wash. 132. 

61 C J. p 618 note 36 
Valuation generally see Infra 19 410- 
412. 

Constituted authority; legal manner 

Assessment involves the valuation 
of the property subject to the tax, by 
thb constituted authority and in the 
manner prescribed by law.—Republic 
Ins Co. v. Highland Patk Independ¬ 
ent School Dist. of Dallas County, 
Tex.Clv.App, ST S.W.2d 627, error 
Tefused 
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Most important element 

The valuation of property is the 
most important element of assess¬ 
ment, but is not strictly the assess¬ 
ment itself—McCracken Fiscal Court 
v McFadden, 122 fl.W.2d 761, 763, 275 
Ky 819. 

Under Revenue Act, an assessment 
denotes the fixing of value of prop¬ 
erty for purpose of applying a tax 
rate or rates thereto and so arriving 
at the amount of taxes to be extend¬ 
ed against it.—Cooper Kanaley A Co. 
v. Gill, 2 N.B3.2d 707, 709, 863 Ill. 418 

38. Vt—State v. Clement National 
Bank. 78 A. 944, 84 Vt. 167, Ann 
Cas.l912D 22. 

61 C J p 618 note 87. 

The objiot of the assessment is to 
have a record on which the levy of 
taxes may be based.—Smith v. Sioux 
City Stock Yards Co., 260 N.W. 631, 
219 Iowa 1142. 

Application of rate per oemt 
An assessment is the value placed 
on property to which the rate per 
cent is applied to reach amount of 
taxes required by local taxing au¬ 
thorities—People ex rel. Ingram v 
Wasson Coal Co., 85 N E 2d 182, 185, 
403 Bl. 30. 

30. Mo.—State ex rel. Halferty ▼. 
Kansas City Power A Light Co. 
146 S.W 2d 116, 120. 346 Mo. 1069 
—Corpus Juris quoted in state ex 
rel. Asoteky v, Regan, 298 S.W. 
747, 749, 317 Mo. 1216, 55 A.L.R. 
778* 

5 Q.J. p 817 note 6. 

40. Mo.—State ex rel. Hallerty v. 
Kansas City Power A Light Co., 
245 S.W.2d 116, 346 Mo. 1069—Cor¬ 
pus Juris quoted in State ex rel 
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procedure on the part of the officials by which prop¬ 
erty is listed, valued, and finally the pro rata 
declared . 41 

Assessment may mean also the particular burden 
assigned to each of the persons chargeable , 42 or the 
sum which has been ascertained as the apportioned 
part of the tax to be charged against a particular 
piece of property . 43 

The ferm has been further variously defined as a 
valuation ; 44 a tax ; 46 an exercise of the taxing 
power ; 43 laying a tax ; 47 levying a tax ; 48 a pro¬ 
ceeding which creates a charge on the property 
specified ; 49 the act of assessing, determining, or 
adjusting the amount of taxation to be paid by an 
individual or a community ; 50 the determination of 
the liability of property to taxation and its valua¬ 
tion for that purpose ; 51 the listing and valuation of 
property for taxation ; 62 the making out of a list 
of property, and fixing its value or appraisement ; 63 
the determination of the value of a man’s prop¬ 
erty , 54 or of a man’s property or occupation , 65 for 


the purpose of levying a tax; the official estimate 
of the value of property subject to taxation ; 66 the 
official valuation of a taxpayer’s property for the 
purpose of taxation ; 57 the official valuation of prop¬ 
erty for the purpose of fixing the proportion of tax¬ 
es which each one shall pay ; 53 the valuation of 
property for taxation by the assessor ; 69 fixing the 
valuation of property not constitutionally exempt, 
to determine the proportion which it or its owner 
shall pay ; 60 making out a list of persons, embrac¬ 
ing their occupations, chiefly with the view to tax¬ 
ing such persons and their property ; 61 the judicial 
or quasi-judicial determination by which the liability 
of the property to taxation and its valuation are 
established ; 62 the official listing of persons and 
property, with an estimate of the value of the prop¬ 
erty of each, for the purpose of taxation ; 63 the 
valuation, or the valuation and listing, of property 
for purposes of taxation ; 64 the listing and valuation 
of property for the purpose of apportioning a tax 
on it, either according to value alone or in propor¬ 
tion to benefit received , 65 the act of apportioning 


Asotsky v Regan, 298 SW 747, 
749, 317 Mo 1216, 65 ALR 773 
N.J —New Jersey Cent R Co. v 
State Board of Assessors, 67 A. 672, 
75 N J Law 120 

41. Mo—State ex rel Halferty v 
Kansas City Power & Light Co, 
145 S W 2d 116, 346 Mo 1069— Cor¬ 
pus Juris quoted 1a State ex r$1 
Asotsky v Regan, 298 S W 747, 
749, 317 Mo 1216, 56 A L R 773 
5 C J p 817 note 7 

48 . N.J—Milton v Stell, 62 A 1133, 
73 N J Law 261. 

43 . Tex—State v Farmer, 59 S.W 
541, 94 Tex 232, 236. 

Xoose and accurate meanings 

(1) The word “assessment’* is 

often loosely used to mean the pre¬ 
liminary valuation of the subject 
matter of a tax by board of asses¬ 
sors, rather than more accurately a 
certain sum of money fixed under a 
given rate on property valuation. 
U.S.—Northumberland County v 

Philadelphia and Reading Coal & 
Iron Co , C C A Pa, 131 F 2d 662 
Pa*—Appeal of Hart, 199 A. 226, 131 
Pa.Super. 104. 

(2) The preliminary valuation is 
often made in a year preceding the 
tax year, and hence the source of 
ambiguity.—Appeal of Hart, supra 

44 . S.C—State v. Cheraw, etc., R. 
Co., 32 SB 691, 54 S.C 564 

5 C.J. p 818 note 87. 

rising of a valuation is included. 
—Texhs-Bmplre Pipe Line Co. v. Tul¬ 
sa Countv Excise Board, 131 P.2d 
745. 191 Okl 686. 


45 . La—Moody v. Sewerage and 
Water Board, 3 La.A., Orleans, 139 

6 C J. p 819 note 38. 

46 . Wis—Soens v. Racine, 10 Wis. 
271, 279. 

47 . Ky —Kilgus v. Good Shepherd 
Orphanage, 22 S W. 760, 94 Ky 439, 
16 Ky L 318 

5 C J p 819 note 40. 

48 . La —Moody v. Sewerage and 
Water Board, 3 La A, Orleans, 139 

6 C J p 819 note 41. 

Levy distinguished see supra 8 349 

49 . Pa—Gable v. Altoona 49 A 367, 
200 Pa 16. 

50. N Y —J & A McKechnie Brew¬ 
ing Co. v. Canandaigua 44 NTS 
317, 16 AppDiv. 139 

S C.—Southern R. Co. v Kay, 39 S E. 
785, 62 S C. 28, 31. 

51. N.Y —reople v. Priest. 62 NE 
667, 169 NY 432, 436, 32 N Y.Civ 
Proc 341. 

Similar definition 

Ind—State v Smith, 63 N E 26, 211, 
64 N.E 18, 158 Ind 543, 63 LRA 
116. 

58. Kan—Hines v, Leavenworth, 8 
Kan 186 

53. Mo—Valle v. Fargo, 1 Mo.App. 
344. 

5 C J. p 817 note 14. 

54. Neb.—American Province of the 
Servants of Mary Real Estate COrp. 
v. Douglas County, 23 N.W.2d 714, 
147 Neb. 485. 

5 C.J. p 818 note 26. 

56 . US—People v. Weaver, N.Y., 
100 U S 639, 25 L Ed 705. 

6 C J.-p 818 note 27. 
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56. Neb —State v Grow, 105 N.W. 
898, 74 Neb 850 

5 C.J. p 818 note 29. 

57. Conn —State v New York, etc , 
R Co, 22 A 765, 60 Conn 326 

56. Pa —Pennsylvania Turnpike 
Commission v Bedford County, 47 
PaDist & Co 496 

6 C J p 818 note 31 

59. Mich —Williams v. Detroit, 2 
Mich 560 

5 C J p 818 note 32 

60. Ind—Riggs v. Sullivan County, 
103 N.E. 1075, 181 Ind. 172. 

61. Mo —Valle v Fargo, 1 Mo App 
344 

62. N Y —People v Priest, 62 N E 
567, 169 N.Y. 432, 32 N Y Civ Proc. 
341. 

6 C.J p 817 note 15 

63. Neb—American Province of the 
Servants of Mary Real Estate Corp 
v. Douglas County, 23 NW 2d 714, 
147 Neb 486. 

5 C.J. p 817 note 16 * 

Similar definitions 

Kan —Templing v. Bennett, 131 P 2d 
904, 156 Kan. 68 

6 C.J. p 817 note 16 fa] 

84. Md —Baltimore v State, 65 A 
369, 105 Md. 1, 11 Ann.Caa. 716. 

Similar definitions 

U S —Northumberland County v, 

Philadelphia and Reading Coal & 
Iron Co., C.C.A.P&, 131 F.2d 662 

Pa.—City of Meadville v. Odd Fel¬ 
lows Home of Western Pennsyl¬ 
vania, 193 A. 662, 128 Pa.Super 
180. 

5 OJ. p 817 note 17 [a] 

65 . Neb. — Morris v Washington 
County, 100 NW 144, 72 Neb 174 
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the burden to be borne by the persons or property 
chargeable ; 66 the apportionment of a tax among the 
whole number of persons who are responsible for 
it, by estimating the value of the taxable property 
of each, and making a proportional distribution of 
the whole amount ; 67 determining the share of a 
tax to be paid by each of many persons or apportion¬ 
ing the entire tax to be levied among the different 
taxable persons, establishing the proportion due 
from each ; 68 determining the share of a tax to be 
paid by each individual ; 69 apportioning the tax to 
the taxable property , 70 the act of fixing and deter¬ 
mining the proportion of tax chargeable to the dis¬ 
tinct items of property ; 71 the act of the county as¬ 
sessor or his deputy in placing his valuation on 
property listed with him by the owner ; 72 the ap¬ 
praisal of property for the purpose of taxation , 73 
and the valuation made by authorized persons ac¬ 
cording to their discretion, as opposed to a sum cer¬ 
tain or determined by law . 74 

Broad or narrow meaning. The term “assess¬ 


ment” may have either a broad or narrow meaning 
according to the sense or connection in which it is 
used 75 and the context of the statute . 76 In its 
narrow meaning, the term is limited to the listing 
or valuing of property for taxation ; 77 and it has 
been held that an assessment may be regarded as 
made, in the sense of fixing a liability on the tax¬ 
payer, although the precise amount of the tax 
against his property has not yet been computed and 
extended on the roll . 78 However, the term “assess¬ 
ment” may be used as meaning the entire mode, 
method, plan, or scheme for imposing the tax , 79 
embracing all the proceedings for raising money by 
taxation from their inception to their conclusion , 80 
and including the calculation of the rate and amount 
of the tax , 81 as well as including the computed tax 
list , 82 and the final step in the process of taxation 
which fixes a definite and enforceable liability on 
persons and property for the amount of the tax ; 83 
but collection has been held not included . 84 

Property has been held to be taxed when the tax 


66. N.J — Milton v Stell, 62 A. 1133, 
73 N.J Law 261 

67. Mont—State v Camp Sing, 44 P 
616, 18 Mont 128, 56 Am S R 551, 
32LRA 635 

68. Ky.—Kilgus v Good Shepherd 
Orphanage, 22 S W 750, 94 Ky 439, 
16 Ky.L 318. 

6 C J p 818 note 21 

69. Md.—Consolidated Gas Co v 
Baltimore, 61 A 532, 101 Md 541, 
109 Am SR 584, 1 LRA.NS, 263 

6 C J p 818 note 22 

70. N.Y.—Binghamton First Nat 
Bank v. Binghamton, 76 N Y.S. 526, 
72 APP Div 354. 

71. Minn —Webb v. Bidwell, 15 
Minn. 479. 

78. Wash.—Klickitat Warehouse Co 
v. Klickitat County, 84 P. 860, 42 
Wash. 299. 

6 C.J p 818 note 25. 

The assessment of personal prop¬ 
erty listed by taxpayer is the fixing 
of valuation of jproperty by county 
assessor, either by approval of val¬ 
uation listed by taxpayer or by rais¬ 
ing or lowering such valuation under 
statutory authority.—Grubb v. John* 
son Oil Refining Co., 179 F2d 688, 198 
Okl. 433. 

78. NY —Binghamton First Nat 
Bank v. Binghamton, 76 N.Y.S. 526, 
72 App.Div. 354. 

74. Ind—State v Smith, 63 N.B 25, 
214, 64 N.E 18, 158 Ind. 543, 63 L.K. 
A. 116. 

5 C. J. P 818 note 35. 

75m Tenn. — Johnson City v. Clinch- 
field K Co., 42 SW.2d 886, 162 
Tenn. 332. 

61 C«J. p 618 note 42. 


76. Del — Corpus Juris cited In 

Philadelphia, B & W R Co v 
Mayor and Council of Wilmington, 
57 A 2d 759, 764, 30 Del Ch 213, 

77. Del — Corpus Juris oited in 

Philadelphia, B & W R Co v 
Mayor and Council of Wilmington, 
57 A 2d 759, 764. 30 Dcl.Ch. 213 
61 C J P 618 note 43 

78. NY—In re Babcock, 22 NE 
263, 115 NY 450 

Necessity of computation and exten¬ 
sion generally see infra $ 471 

79. U S.—Northumberland County v 
Philadelphia and Reading Coal & 
Iron Co, C.CAPa, 131 F.2d 562, 
568 

Del — Corpus Juris dtsd in Philadel¬ 
phia, B & W. R. Co. v Mayor and 
Council of Wilmington, 57 A 2d 
759, 764, 30 Del Ch 213 
La— Corpus Juris quoted in Louisi¬ 
ana Cent. Lumber Co. v. Catahoula 
Parish School Board, 185 So. 885, 
888, 191 La 470. 

Mo—State ex rel. Halferty v. Kan¬ 
sas City Power & Light Co., 145 S 
W.2d 116, 346 Mo. 1069—Corpus 
Juris quoted in State ex rel. Asot- 
sky v. Regan, 298 S.W. 747, 749, 317 
Mo. 1216, 55 A.LR 773. 

Neb—Hurford v. Omaha, 4 Neb. 336. 
Pa.—City of Meadville v. Odd Fel- j 
lows Home of Western Pennsyl¬ 
vania 193 A. 662, 128 PaSuper 
180. 

5 C.J. p 817 note 8. 

All neoessary steps 

“Assessment,” when used in con¬ 
nection with the subject of taxation, 
induces all of the steps necessary 
to be taken in the legitimate exercise 
of the power to tax.—Georgia SL R. 
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& Banking Co. v. Redwine, 66 S E 2d 
234, 208 Ga 261 

Word held used in broad sense in 

at least part of statute—Philadel¬ 
phia B & W R Co v Mayor and 
Council of Wilmington, 67 A2d 759, 
30 Del.Ch. 213 

80. La — Corpus Juris quoted in 

Louisiana Cent. Lumber Co v 
Catahoula Parish School Board, 185 
So. 885. 888, 191 La 470 
Mo —State ex rel. Halferty v Kan¬ 
sas City Power & Light Co, 145 S 
W 2d 116, 346 Mo 1069— Corpus Ju¬ 
ris quoted iu State ex rel. Asotsky 
v. Regan, 298 SW 747, 749, 317 
Mo 1216, 55 A.L R. 773. 

5 C.J. p 817 note 8. 

81. La— Corpus Juris quoted In 

Louisiana Cent. Lumber Co. v. 

Catahoula Parish School Board, 185 
So 885, 888, 191 La 470. 

61 C.J. p 618 note 46. 

82. La — Corpus Juris quoted In 

Louisiana Cent Lumber Co. v 

Catahoula Parish School Board, 185 
So. 885, 888, 191 La. 470. 

83. La— Corpus Juris quoted in 

Louisiana Cent. Lumber Co. v. 

Catahoula Parish School Board, 185 
So. 885, 888, 191 La 470. 

61 C J p 619 note 48. 

Disturbance of valuation during tan 
year 

Taxing officers' valuation of prop¬ 
erty for taxation oannot be disturbed 
by state during tax year.—Gay v. 
State, 153 So. 767, 228 Ala 253. 

84. Wis—Urquhart v. Wescott, 16 
NW. 652, 65 Wis *35. 

5 C.J. p 817 note 8 [bj. 



84 C.J.S. 


TAXATION 


§ 391 


is levied, and not when it is valued by the as¬ 
sessor , 86 and taxes become due and payable from 
the moment of the levy and assessment 86 

Governmental function. The assessment for taxes 
is a governmental function . 87 

Administrative act or proceeding. Making an as¬ 
sessment is an administrative act 88 or proceeding , 89 
and a board established by the legislature for that 
purpose is an administrative body . 90 

Quasi-judicial finding; judgment. Although an 
assessment is quasi-judicial , 91 or judicial in its 
nature , 92 and is directed by one officer to another , 93 
it is a finding of facts 94 rather than an order , 95 it 
is not a judicial record 96 A tax assessment has 
also been held a judgment , 97 or in the nature of a 
judgment , 98 enforced by a warrant instead of an 
execution 99 An assessment board is not a judicial 
tribunal, even though it exercises quasi-judicial 
powers . 1 

Equalisation distinguished. Assessment of taxes 
and equalization of taxes are separate functions 2 


Tax roll distinguished . An assessment has been 
said to be an altogether different thing from the 
tax roll . 3 

Listing as not assessment . The listing of prop¬ 
erty, while a step in the proceeding for assess¬ 
ment, is not m itself an assessment . 4 

Erroneous or illegal assessment . An erroneous 
assessment is one which the assessor has jurisdic¬ 
tion to assess, but errs in his judgment ; 5 an illegal 
assessment is one in which the assessor acts without 
authority in law, or, in other words, without juris¬ 
diction 6 

Establishment of taxable situs . An assessment of 
property for tax purposes includes establishment of 
its taxable situs . 7 

b. “Assess” 

“Assess” primarily means to tax; secondarily or 
derivatively, to place a valuation on property for the 
purpose of apportioning a tax. 

The word “assess” has a well-defined meaning 
when used m connection with the taxation of prop¬ 
erty 8 In its primary meaning, “assess” means to 


85. Neb—American Province of The 
Servants of Mary Real Estate Corp 
V' Douglas County, 23 N W 2d 714, 
147 Neb 485—Hardin v. Pavlat, 266 
N W 637, 130 Neb 829 

86. Pa.—Ellis v Houseknecht, 67 
1’a.Super 65—Berks County Trust 
Co v Wymbs, 53 Pa.Dist & Co 
115, 46 Lack Jur 77 

87. Tenn —McCord v Southern Ry 
Co, 213 S W 2d 184, 187 Tenn 247 

88. NH—In re Opinion of the Jus¬ 
tices, 179 A 357, 87 NH 492 

Reason for rale 

It Is performed In pursuance of 
executive duties—In re Opinion of 
the Justices, supra. 

89. Ky—McCracken Fiscal Court v. 
McFadden, 122 S W 2d 761, 275 Ky 
819. 

90. Ky—McCracken Fiscal Court v. 
McFadden, supra 

91 . U S —Quinn v Aero Services, C 
A Cal, 172 F.2d 157, certiorari de¬ 
nied 70 S.Ct. 55, 338 US. 816, 94 
L.Ed. 494 

Wash.—Ozette Rv. Co v Grays Har¬ 
bor County, 133 P.2d 983, 16 Wash 
2d 459. 

61 C.J. p 618 note 88—5 C.J. p 817 
note 15. 

Quasi-judlalal act by assessor 

Okl.—Grubb v Johnson Oil Refining 
Co., 179 P.2d 688, 198 Okl. 438. 

99 . U.S.—Central of Georgia R Co. 
v. Wright, Ga., 28 S,Ct. 47, 207 
U.S. 127, 52 LEd 134, 12 Ann Cas. 
463—U. S. v. City State Bank, DC. 
Tenn., 19 F.Supp. 775. 


Ga.—Pullman Co v Suttles, 199 SE 
821, 187 Ga 217 

93. US—Ex parte Williams, Neb. 
48 SCt 523, 277 US 267, 72 LEd 
877 

94. US—Ex parte Williams, supra. 

95. U S —Ex parte Williams, supra. 

61 C J p 618 note 41 

96. Pa—Pennsylvania Turnpike 
Commission v Bedford County, 47 
Pa Dist. & Co. 496. 

97. NH—Automatic Sprinkler Corp 
v Marston, 54 A 2d 154, 97 Nil 
375—In re Opinion of the Justices, 
179 A 357, 87 N H. 492—Notting¬ 
ham v. Newmarket Mfg Co , 151 A. 
709, 84 N.H 419—Town of Jaffrey 
v Smith, 80 A 504, 76 NH 168— 
Boody v. Watson, 9 A. 794, 64 N.H 
162. 

Conclusiveness and collateral attack 
see infra 5 487. 

98. NH—Petition of Gilbert Asso¬ 

ciates, 90 A 2d 499, 97 N H 411, re¬ 
versed on other grounds U. S. v 
Gilbert Associates, 73 S.Ct 701, 
345 U.S. 361, 97 LEd. -. 

"An assessment . . . while par- 

taking of the nature of, does not pos¬ 
sess the dignity of, a Judgment"— 

Tumulty v District of Columbia, 102 

F.2d 254, 264, 69 App D.C. 390. 

99. N.H.—Petition of Gilbert Asso¬ 
ciates, 90 A 2d 499, 97 N.H. 411, re¬ 
versed on other grounds U, S. v. 
Gilbert Associates, 73 SCt. 701, 

345 US. 361. 97 LEd.-Town 

of Jeffrey v. Smith, 80 A. 504, 76 
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NH 168—Boody v. Watson, 9 A 
794, 64 NH. 162 

Collection and enforcement against 
persons and personal property see 
infra 55 640-735 

1. Ky —McCracken Fiscal Court v 
McFadden, 122 S W 2d 761, 275 Ky 
819 

2. Ill —People ex rel. Prindable v 
Union Elec Power Co, 64 N E 2d 
634, 392 Ill 271. 

Equalization generally see infra |S 
489-505 

3. Tex—George v Dean, 47 Tex. 73. 

4. Okl—Grubb v Johnson Oil Re¬ 
fining Co., 179 P.2d 688, 198 Okl. 
433 

List or statement by taxpayer see in¬ 
fra fifi 396-401. 

5. NY —Application of Marion 

Lodge No 926, F. & A. M., 33 N.Y. 
S 2d 575, 178 Misc 219. 
Overvaluation is the most frequent 

example —Application of Marlon 

Lodge No. 926, F. & A. M., supra. 

6. N.Y.—Application of Marlon 

Lodge No. 926, F. & A. M. f supra. 
Assessment of tax-exempt proper. 

ty is a frequent example.—Applica¬ 
tion of Marion Lodge No. 926, F. & 

A. M., supra. 

7. Okl.—Texas-Bmpire Pipe Line Co. 
v Tulsa County Excise Board, 131 
P.2d 745, 191 Okl. 586. 

Place of taxation see infra | 408. 

8. U.S—Montana-Dakota Power Co. 
v. Weeks, D.C.N.D., 8 FSupp. 985, 
937. 
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tax ; 9 to impose a tax , 10 to levy a tax , 11 to 
charge with a tax ; 12 to declare a tax to be pay¬ 
able ; 18 to apportion a tax among several , 14 to ap¬ 
portion or fix the amount of a tax to be paid or 
contributed ; 16 to fix a rate or tax ; 16 to fix or 
settle a sum to be paid by way of a tax ; 17 to set, 
fix, or charge a certain sum on, by way of tax, as 
to assess each individual in due proportion ; 16 to 
rate or fix the proportion which each person is to 
pay of a tax ; 19 to rate or fix the proportion which 
every person has to pay of any particular tax ; 20 
to adjust, fix, or rate the proportion of a tax which 
each person of several liable to it has to pay ; 21 to 
fix or settle the amount to be levied or raised on 
the property ; 22 to set, fix, or charge a certain sum 
to each taxpayer ; 23 to adjudge and determine what 
proportion of his property a taxpayer shall contrib¬ 
ute to the public , 24 to settle, determine, or fix the 
amount of tax to be paid by a person or community, 
or by each member of a community ; 25 to distribute 
taxation in a proportion founded on the proportion 
of burden and benefit ; 26 and to apportion a tax 
according to a supposed relationship between burden 
and benefit . 27 


In its secondary or derivative meaning, "assess” 
means to place a value on property for the purpose 
of forming the basis on which a tax is to be com¬ 
puted ; 28 to place a valuation on property for the 
purpose of apportioning a tax ; 29 or to value in or¬ 
der to tax . 30 

Broad or narrow meaning . The word "assess” 
has a broad or narrow meaning, according to the 
sense or connection in which it is used . 31 The nar¬ 
row meaning usually is limited to the listing and 
valuing of property for taxation ; 32 in its broad¬ 
est sense, the term includes the entire process 
of listing, valuing, levying, and extending the tax 
on the rolls . 33 So, the term is used at times to in¬ 
clude all the steps involved in imposing a tax on 
property . 34 

Discretion of officials The word "assess” im¬ 
plies the exercise of discretion on the part of the 
officials charged with the duty of assessing, includ¬ 
ing the listing or inventorying of the property in¬ 
volved, the determination of the extent of the 
physical property, and the placing of a value there¬ 
on . 35 


9. Neb.—State v Fleming. 97 N.W. 
1063, 70 Neb 629 

6 C J. p 813 note 74. 

10. NY—People v. Priest, 62 N E 
667, 169 N.Y. 432, 32 N.Y.Civ Proc 
341. 

6 C.J. p 813 note 76. 

To determine and impose a tax.— 

Texas Co. v. Fort, 80 S W.2d 668, 660, 
168 Tenn. 679. 

11. Ky.—South Covington, etc., R. 
Co. v. Bellevue, 49 S W. 23, 106 Ky. 
283, 290, 20 KyL 1184, 67 L.R.A. 
60. 

6 C J. p 813 note 76. 

Levy distinguished see supra | 349. 

“▲■seas’* and “levy*’ held synony¬ 
mous 

N.J —Lehigh Valley R. Co. v. State 
Board of Taxes and Assessment, 
128 A. 432, 101 N.J.Law 298. 

Tenn—Texas Co. v. Fort, 80 S.W.2d 
658, 660, 168 Tenn. 679. 

Tex.—Amaimo v. Carter, Civ.App., 
212 S W.2d 960, 965. refused no re¬ 
versible error. 

lft. N C —Holt v. May, 68 S E 2d 775, 
778, 235 N C. 46—American Agr. 
Chemical Co. v. Brock, 151 S E. 869, 
871. 198 N.C 342. 

18. Mo.—Valle v. Fargo, 1 Mo.App, 
344, 347. 

14. Mont.—State v. Camp Sing, 44 
P. 816, 18 Mont. 128, 66 Am.S.R. 
553,, 82 L R.A. 685. 

15. Cal. — Allen v. McKay, 52 P. 828, 
120 Chi 832. 

HawaJ|.-~Oarpns Juri# quoted in In 
re Ta^epMaui Agricultural Co., ,34 
Hawaii 515, 536. 


16 . Cal—Allen v McKay, 52 P 828, 
120 Cal. 332. 

17 . N C —Holt v May, 68 S E 2d 775, 
778, 235 N C. 46—American Agr 
Chemical Co v Brock, 151 SE 869, 
871, 198 NC 342. 

18 . Mont—State v. Camp Sing, 44 P. 
516, 18 Mont. 128, 56 Am S.R 551, 
32 LR A 635 

5 C.J. p 813 note 61. 

19. Cal.—Allen v. McKay, 62 P. 828, 
120 Cal 332. 

Mont—State v Camp Sing, 44 P. 516, 
18 Mont 128, 56 Am S R. 651. 32 L. 
R.A. 635. 

50. U.S.—Risley v. Utica, C.CN.Y, 
168 F. 737, 751. 

51. Hawaii — Corpus Juris quoted in 

In re Taxes Maui Agricultural Co., 
34 Hawaii 515. 

N.C—Holt v May, 68 SE.2d 775, 777, 
235 N C. 46—American Agr. Chem¬ 
ical Co v. Brock, 151 S E. 869, 871, 
198 N.C. 342. 

5 C.J, p 813 notes 62, 69. 

83. Mo —Seested v. Dickey, 300 S.W. 

, 1088, 318 Mo. 192 
5 CJ. p 813 note 63. 

S3. Mich.—Seymour v. Peters, 35 N. 

W. 62, 67 Mich. 415. 

94 Neb.—Chicago, etc., # R. Co. v. 

Klein, 71 N.W. 1069. 52 Neb. 258. 
88. Cal.—Allen v McKay, 52 P. 828, 
120 Cal. 332. 

86* Mont.*—State v. Camp Sing, 44 P. 
618, 18 Mont. 128, 56 Ant S R. 551, 
32 LR.A. 635. 

87, Ark.—Peay v. Little Rock, 32 
Ark. 31, 36. 
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28 . Hawaii—Corpus Juris quoted in 

In re Taxes Maui Agricultural Co , 
34 Hawaii 515, 536 

61 CJ p 618 note 46 [al—5 CJ p 
813 note 78. 

Similar definition 

Minn.—In re Calhoun Beach Holding 
Co, 287 N.W 317, 322, 205 Minn 
682. 

29. Mont.—State v Camp Sing, 44 P. 
516, 18 Mont 128, 56 Am SR 551, 
32 L.R.A. 635 

Similar definition 

U S —Montana-Dakota Power Co v 
Weeks, DCND, 8 FSupp 935. 937 

30. US—Montana-Dakota Power 

Co. v Weeks, supra. 

Ark—Peay v. Little Rock, 32 Ark 31, 
36. 

Tenn—Texas Co. v. Fort, 80 S.W 2d 
658, 660, 168 Tenn 679. 

Wash.—State v. Redd, 6 P.2d 619, 62C, 
166 Wash. 132. 

31. Utah —State ex rel. Public Serv¬ 
ice Commission v. Southern Pac 
Co., 79 P 2d 25, 95 Utah 84. 

38 . Utah.—State ex rel. Public Serv¬ 
ice Commission v. Southern Pac. 
Co., supra. 

33 . Utah—State ex rel. Public Serv- 
,ice Commission v. Southern Pac. 
Co., supra. 

34. Cal.-r-AUsn v. McKay, 52 P. 828. 
120 Cal. 332. 

Wls.—Wash burn v. Washburn Wa¬ 
terworks C0„ 98 N.W. 539, 120 Wis. 
576. 

35. U.S.—Montana-Dakota Power 

Co. v. Weeks, D.CND.* 8 F.Supp 
936, 937. 
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As applying only to ad valorem taxation . Ordi¬ 
narily, the term “assess” applies only to ad valorem 
taxation . 56 

As used in a privilege tax law , “assess” may mean 
simply the listing of names of persons exercising 
privileges subject to taxation . 37 

c. Other Terms 

The word “assessed” may mean merely the valua¬ 
tion of property or may Include the entire method of 
imposing a tax. The term “rate” has been used in the 
sense of valuation or percentage; as a verb, it means to 
fix the proportion which each person Is to pay of a tax. 

The word “assessed,” when applied to taxation, 
may have a broad or a narrow meaning, depending 
on the context of the statute , 38 and may mean mere¬ 
ly the valuation of the property , 39 or may include 
the entire method of imposing the tax . 40 It has 
been held to mean, as used in a taxing statute, a 
certain sum of money, fixed under a given rate on 
property valuation, due and payable as taxes . 41 
The word may be construed as synonymous with 
“levied .” 42 

The term “doom” as applied to taxation, is syn¬ 
onymous with “assessment .” 43 

The term “rate” has been variously defined as 
meaning a tax 44 or assessment ; 45 a sum assessed 
as a tax ; 46 a public valuation or assessment of 
every man’s estate ; 47 also, a percentage on the 
valuation of the land . 48 With respect to taxation, 
the word “rate” is used in the sense of valuation or 
percentage . 49 So, the term may apply either to the 


percentage of taxation or to the valuation of prop¬ 
erty , 60 or it may refer to the assessment, the rate 
of assessment, and the valuation taken together . 61 
In England and British possessions, the term is 
used as referring to a local tax , 62 or as the borough, 
county, or poor rate . 53 

As a verb, “rate” means to apportion a tax among 
the whole number of persons who are responsible 
for it, by estimating the value of the taxable prop¬ 
erty of each, and making a proportional distribution 
of the whole amount , 64 to ascertain how much tax 
everyone shall pay , 55 to assess ; 66 to fix the pro¬ 
portion which each person is to pay of a tax . 67 
Thus, we speak of “rating” persons and property . 68 

Private and local rates are those charges and 
impositions which are laid directly on the property 
in a circumscribed locality to effect some work of 
local convenience which in its results is of peculiar 
advantage and importance to the property especial¬ 
ly assessed for the expense of it . 69 

Public rates are those which are levied and taken 
out of the property of the person assessed, for some 
public or general use or purpose, in which he has 
no direct, immediate, and peculiar interest, being 
exactions from him toward the expense of carrying 
on the government 60 

§ 392. - Necessity and Validity of Assess¬ 

ment; Partial Invalidity 

A valid assessment is generally indispensable to the 


36. Mont—State v Camp Sins. 44 P 
516. 18 Mont 128, 56 Am S R 551, 
32LRA 636 

Tenn —Foppiano v Speed, 82 S.W 
222, 113 Tenn 167 

37. Tenn—Foppiano ▼. Speed, su- 
pra. 

38. Del.—Philadelphia, B & W R 
Co v Mayor and Council of Wil¬ 
mington, 57 A 2d 75D, 764, 30 Del 
Ch. 213. 

39. Del.—Philadelphia, B. ft W. R. 
Co. v. Mayor and Council of Wil¬ 
mington, supra 

40 . Del.—Philadelphia, B & W. R 
Co. v. Mayor and Council of Wil¬ 
mington, supra. 

41. Pa.—Broad ft Sansom Realty Co. 
v Fidelity Bldg Corporation, 141 
A. 84. 85, 292 Pa. 287—Berks Coun¬ 
ty Trust Co v Wymbs, 53 Pa. 
Diet, ft Co. 115, 117, 46 LackJur. 
77. 

40 . KC—Holt v. May, 68 S B 2d 775, 
778, 235 N.C. 46 

43 * Me.^-Sweeteir v. Chandler, 56 
A 584, 586, 98 Me 145. 


44 . N Y.—Auerbach v Mr. ft Mrs. 
Foster's Place, Inc, 220 NTS. 281, 
285, 128 Misc. 875. 

52 C J. p 1142 note 10. 

45. Mont—State v Camp Sing, 44 
P. 616, 18 Mont 128, 56 Am.S R 
551, 32 LRA 635 

52 C J p 1142 note 11 

46 . Mont.—State v. Camp Sing, su¬ 
pra. 

47 . Wis —Attorney General v. Eau 
Claire, 37 Wis 400, 426. 

52 C J p 1142 note 13. 

48. Neb—Burlington, etc, R Co v 
Lancaster County. 4 Neb 293, 304. 

52 C J p 1142 note 14 

49. Wash —State ex rel. Mason 
County Logging Co. v Wiley, 31 P. 
2d 639, 543, 177 Wash. 65 

50. Mont.—State v. Camp Sing, 44 
P 516, 18 Mont 128, 56 Am S R. 
551, 32 LRA. 635 

62 C J p 1142 note 15. 

51. U S —New York v. Weaver, N. 
Y, 100 US. 539, 545, 25 L Ed. 705 

52 C J p 1142 note 16. 

52. Mont—State v. Camp Sing, 44 
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P. 516, 18 Mont. 128, 56 Am S R. 
551, 32 L R A. 635. 

62 C J p 1142 note 20. 

53. Mont—State v Camp Sing, su¬ 
pra 

54. Mont.—State v Camp Sing, su¬ 
pra 

55. N Y —Auerbach v Mr & Mrs 
Foster’s Place, Inc, 220 N Y.S 281, 
285, 128 MKc 875 

Wis —Attorney General v. Eau 

Claire. 37 Wis. 400, 426 

52 C J. p 1143 note 31 

56. Mont —State v Camp Sing, 44 P 
516, 18 Mont 128, 56 Am SR 551, 
32 LRA 635 

57. Mont —State v Camp Sing, su¬ 
pra. 

58. Mont—State v. Camp Sing, su¬ 
pra 

59. N.Y—Buffalo Citv Cemetery v. 

Buffalo, 46 NY. 506, 510—Bat- 

terman v. New York, 73 N Y S 44, 
65 App.Div. 676 

60. N.Y.—Buffalo Cit> Cemetery v 
Buffalo, 46 N Y. 506. 610—Batter- 
man v. New York, 73 N Y S 44, 65 
App.Div. 576. 

52 C J p 1142 note 18. 
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§ 39? 

validity or onforcoabllfty of a tax. Mere Irregularities 
In an assessment will not affect Me validity. 

The general rule is that an assessment is an 
indispensable prerequisite to the validity and col¬ 
lectibility or enforceability of a tax ; 61 and an 
assessment, in order to have effect, must be valid 62 


or proper . 63 However, no formal assessment is 
required where a special tax is levied on specific 
property , 64 or a tax of a prescribed amount is 
directly levied by statute or constitutional provi¬ 
sion ; 65 and, where a statute fixes the amount of 
the tax, the obligation to pay is not avoided by the 


61. U.S.—U. <S. v. Sampsell, C.C.A. 
Cal., 153 F 2d 731. 

Ala—Gray v. State, 2 So 2d 781, 241 
Ala. 313. 

Iowa —Security Trust & Savings 
Bank v. Mitts, 261 N.W. 625, 220 
Iowa 271. 

Mo.—National Cemetery Ass’n of 
Missouri v. Benson, 129 S W 2d 842, 
344 Mo. 784, 122 A.L R 893 
N.J.—Durham Nav. Corporation v 
City of Bayonne, 162 A. 656, 10 N 
JMisc. 1152 

Pa.—Commonwealth v. Southern 
Pennsylvania Bus Co., 15 A 2d 375, 
339 Pa. 621—Berks County Trust 
Co. v. Wymbs, 63 Pa.Dist & Co 
115, 46 Lack Jur. 77. 

6 D.—Webster v Carhart, 266 NW 
731, 64 S D 380—Knudtson v. Citi¬ 
zens' Nat. Bank & Trust Co of 
Sioux Falls, 251 N.W. 810, 62 S.D. 
71. 

Tex —Brown County Water Imp 
Dist No 1 v McIntosh, CivApp., 
164 S.W.2d 722, error refused—Dal¬ 
las Joint Stock Land Bank of Dal¬ 
las v. State, CivApp, 118 S W 2d 
941—White v. McGill, Civ.App, 109 
S.W.2d 1102, reversed on other 
grounds 114 S W 2d 860, 131 Tex 
231—Republic Ins. Co v. Highland 
Park Independent School Dist. of 
Dallas County, Civ App , 57 S W 2d 
627, error refused. 

61 C.J. P 619 note 50. 

"Without assessment there could 
be no tax ”—Durham Nav Corpora¬ 
tion v. City of Bayonne, 162 A. 656, 
10N JMisc 1152. 

Certainty of tax 

An assessment or levy of a tax is 
essential to its certainty —Holt v. 
May, 68 S E 2d 775, 235 N.C. 46— 
American Agr Chemical Co. v. Brock, 
161 SE 869, 198 NC. 342. 

Snforoement of lien 

(1) It is the assessment of a tax 
which lays the foundation on which 
any subsequent proceedings for en¬ 
forcement of the tax lien must rest, 
and even legislative action cannot 
waive such requirement-inhabi¬ 
tants of Town of Warren v. Nor¬ 
wood, 24 A 2d 229, 138 Me. 180. 

(2) Assessment as prerequisite to 
attachment of lien see infra $ 587. 
Corporate franchise or exolse tax 

Under statute imposing corporate 
franchise or excise tax equal to one 
dollar for each one thousand dollars 
of value of capital used, an assess¬ 
ment of corporation’s property, in¬ 
volving the listing and valuing of the 
property, was required before pay¬ 
ment of tax could be compelled.— 


Craig v. Columbus & Greenville Ry. 
Co, 5 So 2d 681, 192 Miss. 461. 

Where realty Is sold for taxes, sub¬ 
sequent taxes must be assessed 
whether the realty is redeemed be¬ 
fore time for redemption has expired 
or is sold for taxes at private sale 
as provided by statute —Western 
Beverage Co. of Provo v. Hansen, 96 
P 2d 1105, 98 Utah 332. 

Necessity of Anal assessments by 
commissioner 

The statute empowering tax com¬ 
missioner to issue final assessments 
with respect to preliminary assess¬ 
ments which had not been appealed 
does not require commissioner to is¬ 
sue final assessments on Intangible 
or personal property theretofore as¬ 
sessed by preliminary assessment 
certificates, either on application of 
taxpayer or otherwise—Willys-Over- 
land Motors v Evatt, 9 Ohio Supp. 
228, affirmed 48 N E 2d 468, 141 Ohio 
St. 402. 

68. Del—Corpus Juris cited in 

Olivere v. Taylor, 65 A.2d 723, 727, 
31 Del Ch 53. 

Fla—Lewis State Bank v. Bridges, 
156 'So 144, 115 Fla 784. 

Iowa—Jones v. Mills County, 279 N. 

W 96, 224 Iowa 1375 
Mo—State ex rel Jackson County 
Library Dist v Evans, 232 S W 2d 
386, 360 Mo. 1052—National Ceme¬ 
tery Ass’n of Missouri v. Benson, 
129 S W 2d 842, 344 Mo. 784, 122 
ALR. 893 

Pa—Appeal of Burmont, Inc, Com 
PI, 38 Del Co 394 

SD—Webster v. Carhart, 266 NW. 

731, 64 SD 380 
61 C J p 619 note 49. 

"There can be no lawful collection 
of a tax until there is a lawful as¬ 
sessment ”—State ex rel Halferty v. 
Kansas City Power & Light Co., 145 
S.W2d 116, 120, 346 Mo. 1069—State 
ex rel. Kansas City Power & Light 
Co. v. Smith, 111 S W 2d 513, 342 Mo. 
76. 

It Is fundamental to tax validity 

that there be a valid assessment — 
Tumulty v. District of Columbia, 102 
F.2d 254, 69 App.D.C. 390. 

Proper authorities 

(1) In order to Justify imposition 
of tax there must be an assessment 
by proper officer—Durham Nav. Cor¬ 
poration v. City of Bayonne, 162 A. 
656, 10 N.J Mlsc. 1152, 

(2) In the absence of a valid as¬ 
sessment by proper authorities, no 
right of action exists for collection 
of taxes—Hengy v. Dallas County 
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Levee Imp. Dist No 6, Tex Civ App , 
233 8 W.2d 157, refused uo reversible 
error. 

(3) Assessors of taxes see supra 
99 378-389 
Property tax 

It is a rule without exception that 
if a property tax assessment is not 
properly made, there is no proper ba¬ 
sis for a tax. and a tax attempted to 
be collected is void —Tumulty v Dis¬ 
trict of Columbia, 102 F2d 254, 69 
App DC 390 

Pailure to redeem after tax sale 

Where tract purchased at tax sale 
by state had not been redeemed as 
provided by statute, continuing tax 
assessments for following years was 
not warranted —Armstrong Products 
Corporation v. Martin, 192 S E 125, 
119 WVa 50, 111 ALR. 1229. 
Assessment held valid 
Mass —Assessors of Boston v John 
Hancock Mut Life Ins Co, 81 N 
E 2d 366, 323 Mass 242 
Tex—Bracken v Van Zandt County. 
CivApp, 74 S W 2d 540, error re¬ 
fused 

Wash—British Columbia Breweries 
(1918) v King County, 135 P 2d 
870, 17 Wash 2d 437. 

Assessment held sufficiently definite 

N H —Palmer v Coulombe, 62 A 2d 
318, 95 N.H 266 

Assessment held void or invalid 

Okl —Evans v. Neal, 180 P 2d 661, 
198 Okl. 515. 

Wash —British Columbia Breweries 
(1918) v. King County, 135 P 2d 
870, 17 Wash 2d 437. 

63. Ark—Dansby v Weeks, 135 S 
W.2d 62, 199 Ark. 497. 

Tax on land 

Ark—Dansby v. Weeks, supra. 

6A Tex—Hall v. Houston, etc., R 
Co., 39 Tex 286 

65. Cal—Carpenter v Pacific Coast 
Ins. Ass’n, 74 P.2d 511, 10 Cal 2d 
304. 

61 C.J. p 619 note 55 
Amount as matter of computation 
No assessment of tax on gross 
premiums received by foreign insur¬ 
ance company for business done In 
state is necessary, where amount of 
tax, which is fixed by statute, is mere 
matter of computation—State ex rel. 
Mitchell v. National Life Ins. Co. of 
U. S., 276 N.W. 26, 223 Iowa 1301. 
Franchise tax 

(1) Franchise tax Imposed on cor¬ 
poration is regarded as being imposed 
directly by legislature, and assess¬ 
ment is neither necessary nor pos- 
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failure of a tax officer to make an assessment . 66 
In at least one jurisdiction, under governing con¬ 
stitutional and statutory provisions, liability for ad 
valorem taxes does not depend on a proper assess¬ 
ment of particular property or of all taxable prop¬ 
erty . 67 

A statute which cures irregularities in tax pro¬ 
ceedings will not cure a want of assessment ; 68 
and an illegality in the assessment cannot be re¬ 
garded as a mere irregularity healed by the running 
of the statute of limitations . 69 It has been held that 
all proceedings in the nature of assessing property 
for purposes of taxation are in invitum and must 
be stricti juris ; 70 but under other authority the 
assessment of taxes is not strictissimi juris , 71 and 


mere irregularities in an assessment will not affect 
its validity , 72 or may not be fajtal . 73 The fact that 
another taxpayer has escaped taxation affords no 
reason for invalidating proper assessments . 74 

Prerequisite to levy. A valid 75 assessment 76 is 
ordinarily a necessary step preliminary to a com¬ 
plete and effective levy of taxes. 

Partial invalidity . If the assessment is valid in 
part and void in part, the whole assessment will not 
be invalidated if the legal and illegal portions can 
be separated clearly and certainly , 77 but, if the 
assessment is so blended as a whole or a unit that 
it is impossible to separate the illegal portion from 
the legal, the entire assessment will be treated as 
illegal and void 78 


sible —Libby, McNeill & Libby v. 
Stratton. 194 N E 572. 359 Ill. 398 

(2) Computation of franchise tax 
see infra 9 453. 

66. Tenn—State v Nashville, C. & 
St. L. Ry„ 137 S W 2d 297. 176 
Tenn 24 

67. Fla.—Hackney v McKenney, 
151 So 524, 113 Fla 176. 

68. Cal—reople v. Holladay. 25 Cal. 
300. 

Pa —McReynolds v. Longenberger, 
67 Pa. 13 

Curative statutes generally see in¬ 
fra 9 488 

69. Fla—Townsend v. Edwards, 6 
So. 212, 25 Fla. 582. 

61 C.J. p 619 note 62. 

70. Cal—Weyse v. Crawford, 24 P 
736, 85 Cal 196 

Mont—State ex rel Tillman v Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County, 63 P 2d 
107, 101 Mont 176. 103 ALR 376 
—Perham v. Putnam, 267 P 306, 
82 Mont 349. 

71. Mass —McManus v City of Bos¬ 
ton, 70 N E 2d 819, 320 Mass 686 

72. Ala.—Daffln v Scotch Lumber 
Co., 145 So. 452, 226 Ala. 33. 

Idaho.—Wasden v Foell, 117 P.2d 
465, 63 Idaho 83. 

Pa.—De Simone v McCray, 44 Pa. 
Dist & Co 600, 24 Erie Co 51, 34 
Mun.L R 56. 

61 C J. p 619 note 53. 

Absence of date see infra 9 394 
Xfoaprejudioial irregularity, inform- 
allty, or omission 

(1) Generally.—Smelsey v Safety 
Inv. Corp., 17 N W 2d 868. 310 Mich. 
686—Petition of Auditor General for 
Sale of Lands for Taxes Assessed for 
1927 and Prior Years, 276 N.W. 469, 
282 Mich. 384. 

(2) A noncompliance by assessors 
with strict requirements of statute, if 
it does not affect rights of taxpaying 
citizen, does not render tax invalid — 
McManus v. City of Boston, 70 N.E. 

84 C J S.—48 


2d 819, 320 Mass 586—Bemis v Cald¬ 
well, 9 NE. 623, 143 Mass 299 

(3) Mere irregularities, informali¬ 
ties, omissions, and defective acts of 
officers in assessment, not affecting 
the substantial justice of tax itself, 
will not vitiate levy and render tax 
illegal; the statute pertaining to ir¬ 
regularities In assessment is to be 
construed liberally to effectuate leg¬ 
islative intent that mere irregulari¬ 
ties of officers in assessment, not af¬ 
fecting substantial justice of tax, 
will not vitiate levy, but amendments 
cannot be allowed where they add 
matter essential as a basis for the 
levy of the tax and the statute can¬ 
not be invoked to render proceedings 
valid which are void ab initio—Peo¬ 
ple ex rel Schlaeger v Buena Vista 
Bldg. Corp., 71 NE 2d 10. 396 Ill. 164. 

(4) Where taxable properties were 
assessed at full value, erroneous ac¬ 
tion of board of relief placing cer¬ 
tain properties at seventy-five per 
cent of full value was not prejudicial, 
where board actually assessed other 
properties at full value and other 
landowners did not appeal, where 
assessors arrived at correct valua¬ 
tion, errors in method of computing 
valuation are immaterial; failure of 
at least two assessors to view prop¬ 
erties when general revaluation of 
properties in town was made cannot 
invalidate proper valuation two years 
later—Slosberg v. Town of Norwich, 
162 A 772, 115 Conn 578. 

Trifling srrors and quibbles over 
fair meanings are not permitted to 
invalidate proceedings for assess¬ 
ment where the exercise of common 
sense will enable an interested person 
to ascertain the essential facts and 
identify his property —City of Syra¬ 
cuse v. Murray, 38 N.Y S.2d 466, 179 
Misc 244, appeal dismissed 42 N.Y.6. 
2d 676 

Ad valorem taxation 

Illegalities in making assessments 
for duly authorized ad valorem taxa¬ 
tion might not affect the legal duty 
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to pay a lawful tax—City of Fort 
Myers v. Heitman, 4 So 2d 871, 148 
Fla. 432, rehearing denied 5 So 2d 
410, 149 Fla 203 
Attempt to comply with law 

The statutory rule that no error 
or Irregularity in proceedings of any 
officers connected with assessment 
of taxes, not affecting substantial 
justice of tax itself, shall vitiate tax 
or assessment thereof applies only 
where there has been an attempt, in¬ 
effective because of some informality 
or clerical error, to comply with the 
law —People ex rel Wangelm v City 
of St. Louis, 10 N E 2d 369, 867 Ill 
57 

Jurisdiction held shown 

Assessments to grantor after he 
had conveyed part of lot, on basis of 
valuation of entire lot although ir¬ 
regular or excessive, were not made 
without jurisdiction —Burley v. 
Lindheimer, 11 N E 2d 926, 367 Ill. 
425. 

73. N J —Durham Nav Corporation 
v City of Bayonne. 162 A. 636, 10 
N J Misc. 1152 

74. Cal —Alpaugh Irr Dist v Kern 
County, 248 P.2d 117, 113 Cal App 
2d 286. 

75. U S.—Western Union Telegram 
Co v. Howe, Kan. 180 F 44, 103 
CCA. 398. 

76. S.D —City of Plankinton v Kief- 
fer. 17 NW2d 494, 70 S D. 329 

61 C J. p 619 note 57. 

Statutes requiring levy to be based 
on assessment roll or list see supra 
9 360. 

77. N M —U. S Trust Co v Terri¬ 
tory, 62 P. 987. 10 NM 416, af¬ 
firmed 22 S Ct. 172, 183 U S. 535, 46 
LEd 315. 

61 C J p 619 note 59, 

Effect of partial illegality of levy 
see supra § 368. 

Taxable and nontaxable property see 
infra 9 404. 

78. Ark.—Ponder v. Richardson, 210 
S.W.2d 316, 213 Ark 238. 

61 C.J. p 619 note 60. 



§§ 392-393 

The presumption i§ that’ an assessment is valid 79 
and correct . 80 The term "assessment” clearly im¬ 
plies a valid assessment , 81 arid the mere vain at¬ 
tempt to impose a legal assessment does not con¬ 
stitute an assessment .* 5 ' 

§ 393. -Statutory provisions 

An assessment must be under authority of, and Ih 


84 c.j.s. 

accordance with, a statute or eonstftutlonal provision. 
An assessment taw will net be construed to operate re¬ 
trospectively unless dearly so fntendatf. 

An assessment of taxes, or of property for taxes, 
must be made under the authority, and in accordance 
with the provisions, of a statute 88 which is in force 


tax Alio# 


"It is either all arood or all bad. 
The part which ia wanting: in good 
qualities, and which is detective, ren¬ 
ders r the whole imperfect and defi¬ 
cient ”—In re Wadhams’ Estate, 292 
NTS. 102, 111, 249 App Div. 271. 
Part of unit of land exempt 
Okl—Cherry v. Crown Hill Cemetery 
Trust, 191 P 2d 691, 200 Okl 35 
Correotible error 

The general rule that, where an il¬ 
legal tax is inseparably connected 
with a legal one, the entire tax is 
void does not apply where part of a 
tax is too high as a result of over¬ 
valuation or overassessment which 
can be corrected on proper applica¬ 
tion to board of equalization —Strong 
v. Mack, 149 F.2d 401, 64 Cal App 2d 
739* 

79* Cal —Coleman v Los Angeles 
County, 182 P. 440, 180 Cal. 714. 

61 C.J. p 620 note 61. 

Presumption of compliance with stat¬ 
ute see infra 9 393 

Presumption of regularity of acts of 
assessors see supra ( 385. 
meal estate assessment 
N.Y.—People ex, rel. Beardsley v. 
Barber, 43 NY.S2d 688, 266 App, 
Div. 371, affirmed 56 N.E.2d 587, 
293 N.Y. 706. 

General taxes and special assess¬ 
ments included therein 

Neb —City of Scottsbluff v. Kennedy, 
4 N.W.2d 878, 141 Neb 728. 
Property of interstate railroad 
U.S—Lehigh Valley R. Co. of New 
Jersey v. Martin, D.C.N.J., 19 P. 
Supp. 63. 

Presumption held overcome by evi¬ 
dence 

Pa.—Appeal of Conestoga Nat Bank, 
Com PI, 49 Lane Rev 83. 

Presumption from delinquent records 
and lists 

Statutory presumption of a valid 
assessment arising from Introduction 
of delinquent tax records and delin¬ 
quent tax lists presupposes that the 
capacity to assess has been acquired 
as a result of the necessary election. 
—Corbett v. State, Tex.Civ.App., 153 
S.W.2d 664, error refused—Crocker v. 
Santo Consolidated Independent 
School District, Tex.Civ.App, 116 S. 
W.2d 750. 

Indefinite claims 

The principle is inapplicable to as¬ 
sessments against unliquidated 
claims against, the United States of 
such indefinite value that even claim¬ 
ant and government’s counsel cannot 


accurately state the value thereof.— 
Joseph Meltzer, Inc., v. Jersey City, 
32 A 2d 328, 21 N.J Misc. 154. 

80 . US.—Union Refrigerator Trans¬ 
it Co. v. Lynch, Utah, 20 S.Ct. 631, 
177 U.S. 149, 44 L.Ed. 708. 

61 C.J p 620 note 62. 

Presumption of correctness of valua¬ 
tion see Infra | 410. 

“The presumption is in favor of 
the correctness of the estimation 
made by the assessor, the sworn offi¬ 
cer, and before a tax can be disturbed 
on the ground alleged, the burden is 
put on the objector to show by his 
proofs a clear error in such estima¬ 
tion When the testimony does not 
decidedly bear against the correct¬ 
ness of the assessor’s action, the 
court cannot disturb it”—Central 
Railroad Co of New Jersey v State 
Tax Department, 169 A. 489, 490, 112 
N.J Law 5—Estell v. Hawkins, 11 A. 
265, 267, 50 N J.Law 122—Applica¬ 
tion of Jersey City, 56 A 2d 126, 128, 
26 N.J.Misc. 31. 

81. PA—Gable v. Altoona, 49 A. 367, 
200 Pa 15, 20. 

5 CJ. p 819 note 42 [a] (2). 

82. Pa.—Gable v. Altoona, supra. 

83. Ala.—Hamm v. State ex rel. 
Martin. 33 So 2d 358, 250 Ala. 81. 

Del—Boyd v. Dillman, 197 A. 830, 9 
W.W.Harr 231 

Miss —Corpus Juris cited in Craig v. 
Columbus & Greenville Ry. Co., 5 
So.2d 681, 682, 192 Miss 461. 

N.Y.—J, J Newberry Co v. Kinnaw, 
101 N Y,S.2d 444, 198 Misc. 321- 
Hunt v. Dekin, 64 N Y.S 2d 187, 
187 Misc. 649, affirmed 76 N.Y S 2d 
540, 273 App Div. 800, affirmed 81 
N E 2d 106, 298 N.Y. 575. 

Ohio —Dayton Rubber Mfg. Co. v. 
Glander, 77 N.E.2d 605, 149 Ohio St. 
67. 

Pa,—United Laundries v. Board of 
Property Assessment, Appeals and 
Review of Allegheny County, 64 
A. 2d 912, 161 Pa,Super. 412, re¬ 
versed on other grounds 58 A.2d 
833, 859 Pa. 195—City of Philadel¬ 
phia v Kolb, 30 Pa.DIst & Co, 229 
-^-Regan v. Lackawanna County 
Com’rs, Com PI., 49 Lack.Jur 47, 62 
York Leg Rec. 27. 

Tex.—Big Lake Oil Co. v. Reagan 
County, Civ App,, 217 g.W.2d 171, 
error refused 
61 C.J. p 620 note 64. 

Curative statutes see infra 9 488. 

“There can be no lawful, assess¬ 
ment except In the manner prescribed 
by law and of property designated 
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by law for that purpose.*—State ex 
rel. Halferty v. Kansas City Power & 
Light Co, 145 S.W.2d 116, 120, 346 
Mo. 1069—State ex rel Kansas City 
Power & Light Co, v. Smith, 111 6 
W.2d 513, 342 Mo 75. 

Mode or method expressly pointed 
out by statute 

Fla,—State ex rel. Seaboard Air Line 
R Co v. Gay, 35 So 2d 403, 160 
Fla. 445. 

Ill —People ex rel. Pickerlll v. N. Y. 
Cent. R. Co., 63 N E 2d 405, 391 Ill 
377—People ex rel. Eitel v Lind- 
heimer, 21 N E 2d 318, 371 Ill. 367, 
124 ALR. 1472, appeal dismissed 
People of State of Illinois ex rel 
Eitel v Toman. 60 S Ct 111, 808 
U.'S. 505, 84 LEd. 432, rehearing 
denied 60 S.Ct 137, 308 U S 636, 84 
L Ed. 629—People ex rel Sear* 
Roebuck & Co v Lindheimer, 21 
N E 2d 318, 371 Ill. 367, 124 ALR 
1472, appeal dismissed People of 
State of Illinois ex rel Sears Roe¬ 
buck & Co. v. Toman, 60 S Ct 112, 
308 US. 506, 84 LBd 432, rehear¬ 
ing denied 60 S Ct. 137, 308 U.S 636, 
84 L Ed. 629—People ex rel. Schu¬ 
ler v Chapman, 19 N.E.2d 361, 370 
Ill. 430. 

Minn—Teichert v Chippewa Coun¬ 
ty, 31 N W 2d 11, 226 Minn. 406. 

Procedure statutory 

Procedure by which taxes may be 
validly assessed is strictly statutory 
—Fruehauf Trailer Co v. City of De¬ 
troit, 38 N.W 2d 899, 325 Mich. 407 

Powers expressed or implied ia stat¬ 
ute 

Where the subject of assessment of 
taxes is covered by statute, official 
powers are limited to those expressed 
Or clearly implied therein.—Board of 
Com'rs of Edwards County v. Sim¬ 
mons, 151 P.2d 960, 1*9 Kan. 41. 

Taxpayer is entitled to insist that 
statutory provisions governing as¬ 
sessments against his property be 
substantially observed —Republic 

Ins. Co v. Highland Park Independ¬ 
ent School Dist. of Dallas County, 
Tex.Civ.App. f 67 S.W.2d 627, error re¬ 
fused. 

Faithful, substantial, or strict com¬ 
pliance 

(1) Statutes prescribing, method 6f 
assessing taxable property for au¬ 
thorized ad valorem taxation should 
be faithfully followed.—City of Fprt 
Myers v, Heitman, 4 So.2d 871, 148 
Fla, 43?, rehearing denied d 8o,2d 4101 
149 Fla. 203. 
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at the time ,* 4 or of fe' constitutional provision . 85 
Such a statute will not be extended, by construc¬ 
tion, to things not directly named or described 
therein . 84 A new assessment law will not be con¬ 
strued to operate retroactively or retrospectively 87 
unless such is its clear meaning ; 88 and the repeal 
of an act under which an assessment has been made 
will not vacate or invalidate the assessment , 85 al¬ 
though the repeal of an assessment statute precludes 
the subsequent making of back assessments there¬ 
under . 90 Smce the statutes of the different states 
differ in their requirements in respect of the as¬ 


sessment of taxes, it is only where the statutes of 
one jurisdiction are substantially like those of an¬ 
other jurisdiction that decisions in the former juris¬ 
diction have persuasiveness as authorities in the lat¬ 
ter jurisdiction . 91 

Power of legislature . Since the mode of assess¬ 
ment is an administrative matter which does not 
touch the fundamentals contemplated by the Four¬ 
teenth Amendment , 92 state legislatures have full 
power to prescribe the manner or mode of assess¬ 
ment , 93 including particular methods for particular 


(2) Provisions of statute with re¬ 
spect to assessment must be followed 
in substantial particulars and with 
somewhat technical strictness—Mid¬ 
dlesex County v. City of Waltham, 
180 NE. 818. 278 Mass 514. 

84 . Ind—Johnston v State, 8 N.E. 
2d 590, 212 Ind 375, rehearing de¬ 
nied 10 N.E 2d 40, 212 Ind. 375 
La.—Morris v. Hankins. App., 185 
So. 618, followed in 185 So 525, 
affirmed 188 So. 155. 192 Lgl 5Q4 
Ohio.—Gulf Refining Co. v. Evatt, B. 
T.A., 71 N E 2d 492, affirmed 74 N 
E 2d 351, 148 Ohio St. 228. 

61 C.J p 620 note 66. 

Statute held remedial and appUoahle 
to pending notions 

Ohio —State ex rel. Hodapp v. 
Haines, 64 N E 2d 330, 78 Ohio App 
339 

Question of validity of listing of 

property for taxes must be deter¬ 
mined by law in force at time of list¬ 
ing—Madison County v. Ooxe, 167 S 
E 486. 204 NC 68 
Statute held repealed 
Cal —Peterson v Hopkins. 12 P 2d 
104. 124 Cal App 33. 

Statute held partially repealed 
Ala.—Dearborn v Johnson, 173 So 
864, 234 Ala. 84 
Statutes held not repealed 
Ark—Norphlet School Dist. No 60 v 
El Dorado Special School Dist. No. 
15, 69 S.W.2d 400, 188 Ark 875, 
certiorari dismissed 55 S Ct. 65, 
293 US. 633, 79 L Ed 718. 

Del.—Philadelphia, B St W R. Co. 
v. Mayor and Council of Wilming¬ 
ton, 57 A.2d 759, 30 Del Ch 213 
Fla.—Robins v. Daniel, 9 So.2d 381, 
151 Fla. 199. 

Iowa.—Buser v. Kriechbaum, 295 N. 

W. 456, 229 Iowa 888. 

N.J.—Duke Power Co. v. Somerset 
County Board of Taxation, 12 A.2d 
234, 124 N.J Law 481, affirmed 16 
A.2d 460, 125 N.J.LaW 431. 

N.D.—State ex *el. Struts v. Huber, 
29l N.W. 126, 69 N.D. 788. 

61 C J, p 620 note 66 [a]. 

Statute held not repealed or amend¬ 
ed 

Ohio.—Gulf Rdflning Co. v. Evatt, 74 
N.E.2d 811, 148 OMe St. 228. 


85. Tex—Big Lake Oil Co v Rea¬ 
gan County, Civ App , 217 S W 2d 
171, error refused. 

Machinery for effectuating constitu¬ 
tional mandate 

The machinery for carrying into 
effect the constitutional mandate 
that all property, subject to certain 
exceptions, shall be taxed, is statu¬ 
tory.—Old v. City of Norfolk, 17 S.E. 
2d 427, 178 Va. 378 

86 . Pa.—United Laundries v. Board 
of Property Assessment, Appeals 
and Review of Allegheny County. 
64 A 2d 912, 161 Pa.Super. 412, re¬ 
versed on other grounds 68 A.2d 
833, 359 Pa. 196. 

A deduction in the amount of tax¬ 
ation does not include a deduction of 
special assessments unless expressly 
stated in a statute—Northwestern 
Mut Life Ins Co v State Board of 
Equalization, 16C P 2d 917, 73 Cal. 
App 2d 548 

87. Ill —Stone v Board of Review of 
Pike County, 188 NE 430. 354 Ill 
286 

Neb—In ro Rogers* Estate, 22 NW 
2d 297. 147 Neb 1 

NJ—Lakewood Judean Lodge No 
1351 B’Nal B'rith v Lakwood Tp, 
54 A 2d 691. 25 NJMisc 421 
Ohio—State ex rel Hostetter v 
Hunt. 9 N E 2d 676, 132 Ohio St 568 
—Gulf Refining Co v. Evatt, B T 
A, 71 N E 2d 492, affirmed 74 N E 
2d 351, 148 Ohio St. 228. 

Pa.—Commonwealth v. Curtis Pub 
Co of Pennsylvania, 35 A.2d 415, 
348 Pa. 424. 

W.Va,—Union Mortg. Inv. Co. v. Fox, 
175 S E 217, 115 W.Va. 219. 

61 C.J. p 620 note 67. 

Noaremedial statute 
Ala.—State v. Mortgage-Bond Co of 
New York, 140 So 365, 224 Ala 
406, followed in State v. Investors* 
Syndicate, 140 So 368, two cases, 
224 Ala. 409. 

Statute hsld valid 

Statute presenting question of leg¬ 
islative intent in using phrase “shall 
have been* 1 with reference to assess¬ 
ment, and construed as applying to 
tax years preceding its enactment as 
well as to tax years subsequent 
thereto, was held not violative of 
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constitutional provision that legisla¬ 
ture shall have no power to pass 
retroactive laws.—Gulf Refining Co. 
v Evatt, 74 N E 2d 351, 148 Ohio St. 
228 

Statute held uot retroactively applied 

Ohio—Otterbein Press v. Evatt, 12 
Ohio Supp 15 

88 . Pa.—Commonwealth v. Curtis 
Pub Co of Pennsylvania, 35 A.2d 
415. 348 Pa. 424 

61 C J. p 620 note 68 
Clear and explicit terms required 
Ala.—State v Mortgage-Bond Co of 
New York, 140 So 365. 224 Ala 
406, followed in State v. Investors’ 
Syndicate, 140 So 368, two cases, 
224 Ala. 409. 

89. Wash—Woodward v Taylor, 73 
P 785. 76 P 646, 33 Wash 1, error 
dismissed 26 S Ct 76, 199 US 274, 
50 LEd 189 

61 C J p 620 note 69 

9a Tenn.—Nashville Ry. & Light 
Co v. Norvell, 124 S W. 613, 122 
Tenn. 613 

61 C J. p 170 note 31. 

91. R I —Stone v. Norris, 101 A. 428, 
40 R I 477. 

93. US —Rogers v. Hennepin Coun¬ 
ty, Minn, 3G S Ct 265, 240 US 184. 
60 LEd. 594 
61 C.J p 620 note 74. 

93. Miss—Craig v. Columbus & 
Greenville Ry. Co, 5 So 2d 681, 192 
Miss 461. 

NY—-Hunt v. Dekin, 64 NYS 2d 187, 
187 Misc. 649, affirmed 76 N Y S 2d 
540, 273 App Div 800, affirmed 81 
N E 2d 106, 298 N.Y 575 
61 C J p 620 note 75. 

Assessment as affecting: 

Due process of law see Constitu¬ 
tional Law 9 650. 

Equal protection of the lawB see 
Constitutional Law 9 522. 

Plenary and paramount authority 

(1) Generally.—Commonwealth v 
Southern Pennsylvania Bus Co, 15 
A.2d 375, 339 Pa. 521. 

(2) Plenary power except as lim¬ 
ited by constitution —American 
Province of The Servants of Mary 
Real Estate Corp. v Douglas Coun¬ 
ty, 23 N.W.2d 714. 147 Neb. 485— 
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classes of property, 94 if due notice and a reasonable 
opportunity for a hearing are afforded, as discussed 
infra § 420, and provided an arbitrary rule of assess¬ 
ment is not established, 95 or a system of valuation 
adopted which is designed to operate unequally, as 
discussed supra §§ 28, 30. 

Mandatory and directory provisions . Those pro¬ 
visions of a statute relating to the assessment of 
taxes which are intended for the security, benefit, or 
protection of the citizen or taxpayer, 96 or to insure 
equality of taxation, 97 or for certainty as to the na¬ 
ture and amount of each person's taxes, 98 are man¬ 
datory; but those designed merely for the informa¬ 


tion or direction of ^officers," or to secure methodi¬ 
cal, systematic, or uniform modes of proceeding, 1 
or to promote dispatch, 2 are merely directory, as is 
also a statute where noncompliance therewith does 
not injure the taxpayer. 2 While the assessor or 
other proper officer should obey and follow not only 
mandatory, 4 but also directory, 5 provisions, his 
failure to obey invalidates the assessment only when 
the provision not observed is mandatory. 6 

Liberal construction . Laws for the assessment of 
taxes, or embracing the various steps to be taken 
for an assessment, will be liberally construed; 7 


Hacker v. Howe, 101 N.W. 255, 72 
Neb. 385. 

Statutes held constitutional or valid 

(1) In general 

US—Illinois Cent R. Co v. State 
of Minnesota, Minn, 60 S Ct. 419, 
309 U S 157, 84 L Ed 670, rehear¬ 
ing denied Illinois Cent. R. Co. v 
State of Minnesota, 60 S Ct. 585, 
309 US 695, 84 L Ed. 1035—Quinn 
v. Aero Services, C.A Cal., 172 P. 
2d 157, certiorari denied 70 S.Ct. 
55, 338 US. 816, 94 L Ed. 494— 
United Advertising Corporation v 
Lynch, CCANY., 63 F 2d 243. 

Fla.—Rudisill v. City of Tampa, 9 
So.2d 380. 151 Fla. 284 
Ill—People ex rel Isbell v. Albert, 
86 N.E 2d 237, 403 Ill. 469. 

Iowa.—Knudson v. Linstrum, 8 N.W. 
2d 495, 233 Iowa 709—Ballard-Has- 
sett Co v Local Board of Review 
in and for City of Des Moines, 246 
NW. 277, 215 Iowa 550 
Md—Rogan v. Calvert County 
Com’rs, 71 A.2d 47, 194 Md. 299. 
Ohio—Gulf Refining Co v Evatt, 74 
N E 2d 351, 148 Ohio St. 228 

(2) Statute authorizing additional 
assessments and corrections of as¬ 
sessments.—Rankin v. Wisconsin 
Tax Commission, 292 N.W, 16, 234 
Wis. 590—Schuette v. Wisconsin Tax 
Commission, 292 NW. 9, 234 Wis 
574. 

(3) Statute authorizing reassess¬ 
ment of property erroneously or ille¬ 
gally assessed for taxes.—Western 
New York & P. Ry. Co. v. City of 
Buffalo, 27 N.Y.S 2d 249, 176 Misc. 
350, affirmed 35 N Y.S.2d 751, 264 App 
Dlv. 832, appeal denied 36 N.Y.S.2d 
640, 264 App.Div 947, appeal denied 
44 NE.2d 616, 289 N.Y. 642, affirmed 
49 N.E 2d 633, 290 N.Y. 702. 

(4) Statutes designed to insure a 
reasonable degree of certainty and 
finality in assessments.—Tidewater 
Oil Co. v. Anne Arundel County 
Com'rs, 178 A. 221, 168 Md. 495. 

(5) Statutes legalizing erroneous 
computations of tax mt4.«—Cook v. 
Dewey, 10 N.W 2d 8, 233 Iowa 516- 
Cook ▼. Hannah, £17 NW. 262, 280 


Iowa 249, certiorari denied 62 S.Ct 
361, 314 US. 691, 86 L.Ed. 553. 

Taxing formula 

The constitutionality of state tax¬ 
ation does not turn on so narrow an 
issue as whether local assets, rather 
than local gross receipts, are used in 
taxing formula—Ford Motor Co v 
Beauchamp, Tex, 60 S Ct 273, 308 
U.S. 331, 84 L.Ed. 304, rehearing de¬ 
nied Ford Motor Co ▼. Beauchamp, 60 
S.Ct. 385, 84 L.Ed. 531. 

94. Ohio—Ault v. Evatt 45 NE 2d 
303, 140 Ohio St. 427. 

61 C J p 621 note 76. 

Statutes or taxes held constitutional 
or valid 

(1) In general. 

Iowa—Merchants Supply Co. v. Iowa 
Employment Sec Commission, 16 
N W 2d 672, 235 Iowa 372. 

Minn —State v. Industrial Tool & Die 
Works, 21 N.W.2d 31. 220 Minn 
591. 

(2) Tax on freight cars; “Burling¬ 
ton formula.”—State v. Illinois Cent 
R Co , 286 N.W. 359, 206 Minn. 621, 
affirmed Illinois Cent R. Co. v. State 
of Minnesota 60 S.Ct 419, 309 US 
157, 84 L Ed. 670, rehearing denied 
60 S.Ct. 585. 309 U.S. 695, 84 L.Ed 
1035. 

(3) Tax on personalty unsecured 
by realty.—Abrams v. City and Coun¬ 
ty of San Francisco, 119 P.2d 197, 48 
Cal App 2d 1. 

(4) Tax on real estate.—Dearborn 
v. Johnson, 178 So. 864, 234 Ala. 84. 

(5) Private Car Tax Act.—Peqple 
v. Keith Ry. Equipment Co, 161 P 2d 
244, 70 Cal.App.2d 839. 

(6) Legislature is authorized to 
provide for assessment of oil pipe 
line by state board of equalization.— 
Gulf Refining Co. v. Jenkins, 151 P.2d 
419, 194 Okl. 381, followed In Stan- 
olind Pipe Line Co. v. Jenkins, 161 
P.2d 422, 194 Okl. 834. 

96. U.8.—Board of Directors of Mil-' 
ler Levee Dist. No. 2 v. Prairie 
Pipe Line Co., C.C.A.Ark., 292 F. 
474, certiorari denied 44 S.Ct. 180, 
268 U.S. 718, 68 L.Ed. 523, and error 
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dismissed 45 S.Ct. 228, 267 US. 673, 
69 LEd. 794. 

Statute empowering reassessment 

was held not to vest department of 
revenue with arbitrary powers — 
Burke v Department of Revenue, 168 
S W.2d 997, 293 Ky 281. 

96. Conn—Rocky Hill Incorporated 
Dist v Hartford Rayon Corp, 190 
A. 264, 122 Conn. 392 

Pa-—Appeal of Baldwin, 33 A.2d 773, 
153 Pa Super. 368 
61 C.J p 621 note 80. 

97. Mass —Torrey v. Millbury, 21 
Pick 64 

Philippine—Roxas v. Rafferty, 87 
Philippine 957. 

98. Mass.—Torrey v. Millbury, 21 
Pick. 64. 

Philippine—Roxas v. Rafferty, 37 
Philippine 957. 

99. Ala—State Auditor v. Jackson 
County, 65 Ala 142. 

61 C.J p 621 note 83. 

Provision held directory^ the word 
“shall,” as used in the tax code, be¬ 
ing employed indiscriminately in 
both the imperative and the permis¬ 
sive sense.—(Spokane County ex rel. 
Sullivan v. Glover, 97 P.2d 628, 2 
Wash 2d 162. 

1. Pa—Appeal of Baldwin, 33 A 2d 
773, 163 Pa.Super. 358. 

61 C.J. p 621 note 84. 

2. Pa—Appeal of Baldwin, supra 

3. Pa—Appeal of Baldwin, supra 

4. Ala —State Auditor v. Jackson 
County, 65 Ala. 142 

Wis.—State v. Wisconsin Tax Com¬ 
mission, 201 N.W. 764, 185 Wis. 525 

5. Ala.—State Auditor v. Jackson 
County, 66 Ala 142. 

6* Conn.—Rocky Hill Incorporated 
Dist. v. Hartford Rayon Corp.» 10 0 
A. 264, 122 Conn. 392. 

61 C.J. p 621 note 87. 

7. N.Y.—People ex rel. City of New 
York v. Hoar, 75 N.Y.S 2d 622, 191 
Misc. 292. 

61 C.J. p 621 note 88. 

Assessment of lauds 

Statutes governing assessment of 
lands for taxes must be liberally con- 
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and technicalities are to be brushed aside**. 

It will be presumed, until the contrary is shown, 
that an assessment was made in conformity with 
the law. 9 

§ 394. -Time and Date of Assessment 

While, in the abeence of prejudice, an assessment Is 
not invalidated by a delay beyond the statutory time, 
an assessment must always be made as of the date fixed 
by statute. 

The revenue laws commonly provide that the as¬ 
sessment shall be made, or shall be completed, on a 
certain day or within a certain time. 10 Such a 
provision as to the time or date of assessment is so 
far directory that the assessment will not be in¬ 
validated by a delay beyond the statutory time, un¬ 


§§ 393-394 

less it is shown that the delay prejudiced the par¬ 
ticular taxpayer by depriving him of a right to be 
heard before the board of equalization or otherwise 
operated to his disadvantage. 11 Also, an examina¬ 
tion of the property assessable may be begun before 
the assessment year commences, where the actual 
assessment is made within the year. 12 However, the 
assessment must always be made as of the date 
fixed by statute for the assessment or for assess¬ 
ment purposes, and with respect to conditions as 
then existing 13 Within the meaning of such a stat¬ 
ute, the assessment is completed when the persons 
and property to be taxed have been listed and the 
amounts to be collected have been computed, 14 and 
after that date, until a new assessment, assessors are 
not bound to regard changes in the title to taxable 
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strued in favor of occupants or own¬ 
ers —Hunt v. Dekin. f>4 NTS 2d 187, 
187 Misc 649, affirmed 76 N Y.S 2d 
540, 273 App Div 800, affirmed 81 
NE 2d 106, 298 NY 575 

8. NY—reople ex rel. City of New 
York v. Hoar, 75 N.Y S 2d 622, 191 
Misc 292 • 

9 . Ill —People v. Garner, 108 N E 
344, 267 Ill 396 

61 C J. p 621 note 89 
Presumption of validity and correct¬ 
ness of assessment generally see 
supra fi 392 

10. U.S—People of Puerto Rico v. 
Palo Seco Fruit Co., CCA Puerto 
Rico. 136 F 2d 886 

Ala—State ex rel Tallapoosa County 
v Butler, 149 So 101, 227 Ala 212 
Me —Robinson v. Fidelity Trust Co., 
37 A 2d 273, 140 Me 302. 

Pa—Corpus Juris quoted in Appeal 
of Baldwin, 33 A 2d 773, 776, 153 
Pa.Super 368—Provident Trust Co 
of Philadelphia v Judicial Building 
& Loan ABs’n, 171 A 287, 112 Pa. 
Super. 352—Carlisle Deposit Bank 
& Trust Co v Cumberland County 
Com’rs, 48 Pa Dist. & Co. 422—Pe¬ 
tition of Greenberg, Com PI., 36 
Mun.L.R. 28. 

Tenn —McCord v. Alabama Great 
Southern R. Co., 213 S.W 2d 207, 
187 Tenn. 302—McCord v Nashville, 
C & St L Ry., 213 S W.2d 196, 187 
Tenn. 277—McCord v Southern Ry. 
Co, 213 S.W. 2d 184, 187 Tenn. 
247. 

Wash.—Bellingham Community Hotel 
v. Whatcom County, 121 P.2d 335, 
12 Wash.2d 237. 

61 C.J. p 621 note 91. 

Ooustitutloaal provision 

Under the guise of raising revenue 
or regulating business, the state 
cannpt require that a tax be assess¬ 
ed in violation of a constitutional 
provision fixing the time within 
which assessment may be made — 
Campbell v. Goode, 2 S.E.2d 456, 172 
Va. 468. 


Statute held one of limitation 

Cal—Mudd v McColgan, 183 P 2d 
10. 30 Cal 2d 463 

Assessment in regular assessment 

year 

Except where realty becomes sub¬ 
ject to assessment or where improve¬ 
ments worth more than a certain val¬ 
ue have been added, assessor is 
without authority to make return of 
assessment on realty at any time oth¬ 
er than regular assessment year — 
Western Public Service Co v Wheel¬ 
er County, 252 N.W. 609. 126 Neb. 120 

The assessable character of prop¬ 
erty is fixed on the date the tax books 
are opened—Hunter College Student 
Social Community & Religious Clubs 
Ass’n v. City of New York, 63 N.Y.S. 
2d 337. 

Extension of time for final assess¬ 
ment 

Where taxpayer appeals from a 
preliminary assessment or from a 
final assessment, or in writing waives 
the time limit after which the pre¬ 
liminary assessment certificate be¬ 
comes final, and consents that a final 
assessment certificate may issue at 
the expiration of the extension, the 
time for final assessment is extend¬ 
ed accordingly—Willys-Overland Mo¬ 
tors v. Evatt, 48 N.E.2d 468, 141 Ohio 
St 402. 

11. Pa.— Corpus Juris quoted in 

Appeal of Baldwin, 33 A.2d 773, 
776, 153 Pa Super 358. 

61 C.J. p 621 note 92 
Statutes as mandatory or directory 
generally see supra S 393. 

Amendable irregularity or illegality 

NJ.—McBride v. Jersey City, 22 A. 
2d 567, 19 N.J.Misc. 637. 

Assessment set aside as invalid by 
reason of tardiness.—Fireman's Mut. 
Aid Ass'n of City of Richmond v. 
Commonwealth, 184 S.E. 189, 166 Va. 
34, certiorari denied 56 S.Ct. 941, 298 
U.S. 677, 80 L.Ed 1398. 
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Assessment of additional taxes held 

invalid as made long after assess¬ 
ment time, and not authorized by 
statute authorizing assessment of 
property omitted from assessment 
roll, if such fact is discovered and 
assessment entered on tax books be¬ 
fore tax collector closes them—Jen¬ 
sen v Dierks Lumber & Coal Co, 190 
S W 2d 5, 209 Ark 262 

12. Va —City of Norfolk v Bell, 141 
SE 844, 149 Va. 772 

13. Ala—Johnson v. State ex rel. 
City of Birmingham, 17 So 2d 662, 
245 Ala 499. 

Ind—Stark v Kreyling, 188 NE 680, 
207 Ind 128 

La.—-Mexican Petroleum Corporation 
of Louisiana v Louisiana Tax 
Commission, 138 So. 117, 173 La. 
604 

Mass —Irvin Usen Co. v. Board of 
Assessors of Boston, 36 N E 2d 373, 
309 Mass. 644—Milier v. Wads¬ 
worth, Howland & Co., 5 N E 2d 32, 
296 Mass 172 

N.Y.—People ex rel. Four Park Ave¬ 
nue Corp. v. Lilly, 37 N.Y S.2d 
733, 265 App Div. 68, appeal denied 
39 N.Y S 2d 348, 265 App Div. 854 
Pa —In re Beechwood Apartments' 
Assessment, 43 Pa Dist & Co. 424, 
47 MontgCo 413. 33 Mun.L.R. 249, 
55 York LegRec. 169 
Wash—Bellingham Community Ho¬ 
tel v. Whatcom County, 121 P.2d 
335, 12 Washed 237. 

61 C J. p 622 note 94. 

State aud oounty taxes 

Mo—Long v. City of Independence, 
229 S.W.2d 686, 860 Mo 620 

Status and values of Intangible as¬ 
sets 

Tex—Texas Consol. Transp. Co v. 
State. Civ.App., 210 S.W.2d 891, er¬ 
ror refused. 

14. Mont.—State v. Johnson, 41 P. 
706, 16 Mont. 570. 

I 61 C.J. p 622 note 96. 
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property or in its value, 16 except under statutes re¬ 
quiring an increase in assessed valuation where 
structures or improvements are added to real prop¬ 
erty intermediate periodical assessments, as dis¬ 
cussed infra § 411. 

In jurisdictions wherein assessments are made each 
year, each annual assessment of property for taxa¬ 
tion is a separate entity, distinct from the assess¬ 
ments of the previous or subsequent years; 16 but 
in jurisdictions wherein an assessment of a previous 
year may be used as a basis for the taxation of a 
subsequent year, an assessment for the previous year 
is prima facie valid for subsequent assessments, 17 
and, if no revision is asked or made before that 
date, the previous assessment stands. 18 

Absence of date. An assessment is not invalid 
because of a failure of the assessors to date the 
assessment, as required by a directory statutory 
provision. 16 

Relation back. Under some statutes, the amount 
of the assessment, when ascertained, has been held 
to relate back to the date of incidence 20 and to the 
time at which the tax became a lien. 21 


§ 395 , -Evidence of Assessment 

The .best or primary evidence at to an aiaatamant 
la the asaeaamant book or Hat. 

The best and primary evidence of the fact and 
amount of an assessment is the assessment book 
or list itself. 22 Unless a foundation for the intro¬ 
duction of secondary evidence is laid, the fact and 
amount of the assessment cannot be proved by the 
testimony of the assessors or other parol evidence, 26 
or even by other documents or records made in the 
course of the levying or collecting of the tax. 24 

§ 396. List or Statement by Taxpayer 

Taxpayer* must comply with the requirement* of 
statute* providing that owner* of taxable property shall 
make a list or Inventory thereof and return It to the 
assessors as a basis for assessment 

The legislature of a state has power, consistently 
with due process of law, 25 to enact a statute provid¬ 
ing that persons owning taxable property shall make 
a list, schedule, or inventory thereof and return it 
to the assessors as a basis for their assessment, 26 
and, when it has done so, it is the duty of a tax- 


15 . N.J.—Broeck v. Jersey City, 44 | 
IV J Law 156. 

61 C J p 622 note 96. 

Perlodlo assessment of realty 
Pa.—Appeal of Susquehanna Collier¬ 
ies Co., 12 A.2d 99, 338 Pa. 366 
61 C J p 622 note 96 [a] 

16. N.J.—Aetna Life Ina. Co. v City 
of Newark, 89 A.2d 885, 10 N J 99 
—Hackensack Water Co. v. Divi¬ 
sion of Tax Appeals, 65 A.2d 828, 
2 N.J. 167—United New Jersey R. 
9c Canal Co. v State Board of Taxes 
and Assessment, 128 A. 427, 101 N J. 
Law 808, rehearing denied 128 A. 
801, 8 N.J Misc. 475. 

“It is of the essence of an assess¬ 
ment that it fixes value as of a cer¬ 
tain time. Bach annual proceeding is 
separate and distinct from every oth¬ 
er. Year by year an assessor must 
use his own judgment and must veri¬ 
fy the roll/’—People ex rel. Hilton 
v Pahrenkopf, 17 N.E 2d 765, 766, 279 
N.Y, 49. 

The primary rule for the construc¬ 
tion of tax laws is that In taxation 
from year to year each act of taxa¬ 
tion is a separate and distinct thing, 
appealing to the law in force when 
the tax was laid to support the impo¬ 
sition —Howard Saving? Institution 
v. Mayor, etc., of City of tfew&rk, 42 
A. 848, 63 N.J.Law 65—Appeal of New 
York State Realty & Terminal Co., 
68 A.24 660, 6 N.J.Super t 156. 

Tax rate Seed later 

The valuation 6f real estate for 
taxation is fixed and assessed for each 
successive year some time during the i 


preceding year, although the actual 
tax rate is not fixed until some time 
later, usually during the year in 
which the tax is payable —In re Aus¬ 
tin’s Estate. 52 Pa Dist & Co 681, 
26 Erie Co 350. 28 Erie Co. 8, 36 Mun. 
LR. 118, 59 York Leg.Rec. 58. 

17. Puerto Rico—Hernaiz v. Treas¬ 
urer of Puerto Rioo, 32 Puerto Rico 
608 

18. Puerto Rico.—Hernaiz v. Treas¬ 
urer of Puerto Rico, supra. 

18. R I.—Warwick, etc,, Water Co. 
v Carr, 62 A. 1030, 24 R.I. 226. 

80. U S—Walsh-McGuire Co. v. 

Commissioner of Internal Revenue, 
CC A.6, 97 F.2d 983. 

81. U S. —Walsh-McGuire Co v. 

Commissioner of Internal Revenue, 
supra. 

88. U.S—Ronkendorff v. Taylor, D. 

C, 4 Pet 349. 7 L.Ed. 882. 

61 C J p 622 note 4. 

Presumption of validity, regularity, 
and correctness see supra |$ 392, 
393. 

83. Conn—Averill v. Sanford, 36 
Conn. 345, 

61 C.J. p 622 note 5. 

84 . Minn.—Fleckten v. Spicer, 65 N. 
W. 926, 63 Minn. 454. 

61 C.J. p 622 note 6* 

85. U.S.—Cincinnati, $tc„ R, Co. v. 
Kentucky, Ky., 6 S.C?t 57, 115 U. 
S. 321, 29 UEd. 414. 

61 C-J. P 623 note 9. 

86. La!—Marston V. Elliott, 70 So. 

' 519, 138 La. 574. 
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LiBt as condition precedent to ac¬ 
tion to reduce assessment or abate 
tax see infra 9 583 

Statute held constitutional 

Wash —Gange Lumber Co v. Henne- 
ford, 53 P.2d 743, 185 Wash 180. 103 
A L.R 513. 

listing defined 

The listing of property for taxa¬ 
tion is the making of a schedule or 
inventory of such property, usually in 
collaboration between property own¬ 
er and assessor, whereby owner 
makes statement of property in re¬ 
sponse to assessor’s inquiries prompt¬ 
ed by the blank listing form in his 
hand —Templing v Bennett, 181 P 2d 
904, 906, 156 Kan 68. 

Purpose 

(1) The purpose of the list is to 
apprise the assessors of the character 
and the quantity of the taxable per¬ 
sonal property owned by the taxpay¬ 
er.—Assessors of Quincy v. Boston 
Consol. Gas Co., 34 NE.2d 623, 309 
Mass. 60. 

(2) The purpose of the schedule 
prescribed by state tax commission 
is to afford a listing of various kinds 
of personal property, each Under Its 
correct designation, that the taxpay¬ 
er may know on what his taxa* are 
to be paid,—People v. McOfaw Elec. 
Co*, 80 N.E.2d 003, 875 Ill. 241. 

(3) Purpose of statutory require¬ 
ment that realty be listed In personal 
property list delivered to assessor 
was to give assessor information in 
order to ^assist him bn keeping his 
books correct and up to date as to 
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payer to comply with flic statute. 37 Since the stat¬ 
utory requirement is lor the protection of the 
public, 28 it cannot be waived by the assessors; 29 
and they should follow the descriptive list and the 
requirement of the statute providing for it. 80 

Time . Directions as to the time when, or with¬ 
in which, the list must be returned are generally ap¬ 
plied with strictness. 31 Real property is not ordi¬ 
narily required to be listed every year, but only 
when there is a change m the title or possession. 32 

Form . If the forms or blanks sent out call for 
items of information not required by the statute, 
the taxpayer cannot be held delinquent for failing 
to furnish such items; 33 and, if there is an inten¬ 
tion and endeavor to comply with the law, con¬ 
siderable latitude is allowed to the taxpayer with 
respect to the form of his return. 34 It has been 
held that a list, rather than books and records con¬ 
taining the requisite information and from which 
the list would have to be prepared, should be 
furnished; 35 but it has also been held that the tax¬ 
payer need not make out a list if he furnishes the 
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material or information for doing so to the as¬ 
sessor. 88 The property has been Required to be 
itemized m such detail as will reasonably convey to 
the assessors a fair understanding of its nature and 
extent. 87 Inquires in a schedule submitted to 
a taxpayer by tax officials should be directed only 
to property subject to assessment and taxation. 38 

Name and address . The law can properly place 
on the property owner the duty of supplying the 
tax collector with his name and address. 39 

§ 397. -Notice or Demand 

Statutory requirements that the assessor demand a 
list from the taxpayer or notify him of his duty to re¬ 
turn it have variously been held directory or mandatory. 
Such notice or demand must comply with the governing 
statute. 

Statutes requiring the assessor to demand from 
the taxpayer a list of his taxable property, or to 
notify him of his duty to return such a list, have, 
m some jurisdictions, been held merely directory, 40 
and not to make the notice or demand a condition 
precedent to a valid assessment; 41 but in other 
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descriptions and owners of land, and 
to show the owner’s idea of value 
of land—State v. Gomer, 101 SW.2d 
57, 340 Mo. 107. 

(4) The statute requiring notes to 
be listed for taxation is to assure 
payment of taxes, and was not enact¬ 
ed to favor debtors.—DeLong v. Ows¬ 
ley, Ky., 239 S W2d 68. 

27. Iowa—Read v. Schulmeister, 295 
N.W. 169, 229 Iowa 844. 

Mo —State v. Gomer, 101 S W 2d 57, 
340 Mo. 107. 

Neb.—Archer-Daniels-Midland Co. v. 
Board of Equalization of Douglas 
County, 46 N.W.2d 171, 153 Neb 
776, opinion adhered to 48 N.W.2d 
756, 154 Neb 632. 

N.C.—Wake County v. Faison, 167 S. 
E 391. 204 NC 55 

Tex —Republic Ins Co. v. Highland 
Park Independent School Dist of 
Dallas County, Civ.App, 57 S.W. 
2d 627, error refused 
61 C.J. p 623 note 10. 

Substantial compliance required 
Okl—Wilson v. State, 36 P 2d 292, 
169 Okl. 149. 

Continuing obligation 

(1) The obligation to return prop¬ 
erty for taxation is a continuing one, 
and rested on decedent during his 
lifetime, both before and after pas¬ 
sage of statute imposing penalty for 
failure to return intangible property 
for taxation.—In re Rogers’ Estate. 
22 NW.2d 297. 147 Neb. 1 

(2) Penalties see Infra 68 1025, 
1026. 

Improvements of rural property 

Ark.—estate ▼. F. W. Burford Co., 
166 S.'W2d 806, 203 Ark. 399. 


Entering land for taxation 

Landowner is charged with duty to 
enter land for taxation and with 
knowledge that, if so entered, it is 
subject to assessment of tax —State 
v. Simmons, WVa., 64 S E 2d 503 

Mineral rights 

(1) Under statute relating to the 
assessment of mineral rights, such 
rights, if severed from the fee, should 
be declared, even though taxpayer 
regards them as of no value.—Stout 
Lumber Co. v. Parker, 122 S.W.2d 180, 
197 Ark. 65. 

(2) Where the fee to the land 1 b in 
the lessor and the title to the min¬ 
erals is in the lessee, the right to the 
mineral must be valued and listed 
separately—Mound City Brick, etc., 
Co. v. Goodapeed Gas, etc., Co., 109 
P. 1002, 83 Kan. 136--40 C.J. p 1016 
notes 82, 83. 

28. Mass.—Boston Rubber Shoe Co 
v City of Malden, 104 NE 478, 216 
Mass 508. 

’’These statutory requirements are 
more than a matter of form or tech¬ 
nique. They embody real and sub¬ 
stantial rights for the taxpayer.”— 
Yuma County v Arizona Edison Co., 
180 P.2d 868, 871, 65 Ariz. 332. 

29. Mass.—Boston Rubber Shoe Co 
v. City of Malden, 104 N.E. 478, 216 
Mass. 508. 

30. Ky.—Letcher County v. Ken¬ 
tucky River Coal Corporation, 61 
S.W.2d 891, 250 Ky. 7. 

Mo.—State v. Gomer, 101 S.W. 2d 57, 
840 Mo. 107. 


31. Ky—Commonwealth v. Gatliff, 
116 S.W. 263, 132 Ky. 05 

61 C J. p 623 note 14 

Time of ownership see infra 9 399. 

Returns during year in and for which 
tax levied 

Pa—Carlisle Deposit Bank & Trust 
Co. v Cumberland County Com’rs, 
48 Pa.Dist & Co. 422. 

32. U.S.—King v. Hatfield, C.C.W 
Va., 130 F 564. 

Ky.—Commonwealth v. Lauth, 56 S 
W. 519, 22 KyL. 4. 

33. Ohio —Stark County Bank v. Mc¬ 
Gregor, 6 Ohio St 45 

34. Va.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co, 120 SE. 606, 
137 Va. 626. 

61 C.J p 623 note 19. 

35. Tex.—Interstate Forwarding Co 
v Vineyard, Clv.App„ 3 S W.2d 947 

36. Cal—People v. Quinn, 18 Cal 

122 . 

37 . Mass —Assessors • of Quincy v 
Boston Consol. Gas Co, 34 N K 2d 
623, 309 Mass 60 

38 . Md—Mayor and City Council of 
Baltimore v. Home Credit Co., 166 
A 604, 165 Md 67, reargument de¬ 
nied 167 A. 552, 165 Md. 57. 

39. Or.—Knapp v. Josephine County, 
235 P.2d 564, 192 Or. 327. 

40. Kan — Hudson v. Miller, 63 P. 
21, 10 Kan.App 532. 

61 C.J. p 623 note 23 

Statutes as mandatory or director* 
generally see supra 6 393 

41. Mo.—State v. Casey, 109 S.W. l, 
210 Mo. 235. 

61 C.J. p 623 note 24. 
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jurisdictions they are held to be mandatory, 42 since 
they are for the benefit and protection of the tax¬ 
payer, 43 and a compliance therewith is a condition 
precedent to the right and jurisdiction of the as¬ 
sessor to list and value the property himself. 44 Ex¬ 
ceptions are necessarily made where the taxpayer 
has kept out of the way or otherwise evaded no¬ 
tice, 46 or where he cannot be found. 46 The burden 
of proving a want of notice or demand is on the 
taxpayer; 47 and, where the record is silent, it will 
be assumed that the tax officers have complied with 
the statute. 48 The notice or demand must comply 
with the statutes of the particular jurisdiction in 
respect of time, 49 place, 60 and mode 61 of giving. 


§ 398. —— Who Should List Property 

The Iteting of property for taxation should generally 
be done toy the owner or hie agent. 

The person who should list property for taxation 
is the owner thereof, 62 or his agent, 63 except in 
special instances prescribed by statute. 64 So, where 
the property is held by one person for another, and 
the statutes so provide, the person who has the cus¬ 
tody, possession, control, or management thereof as 
agent, assignee, trustee, guardian, executor, admin¬ 
istrator, receiver, or warehouseman should list the 
property. 66 In some states, 66 but not in other 


42 . Mich.—Turner v. Muskegon 

County Cir. Judge, 54 NW. 705, 
95 Mich. 1. 

61 C.J. p 623 note 25 

43 . U S.—Powder River Cattle Co. v. 
Custer County, C C Mont, 45 F 
823. 

R I—O’Reilly v. Clarke, 137 A. 783, 48 
R.I. 407. 

44 . U S —Powder River Cattle Co v 
Custer County, C.C Mont, 45 F 
323. 

Mont —Northern Pac. R. Co. v. Car- 
land, 3 P 134, 5 Mont 146 

45 . La—Griggsry Constr Co v 
Freeman. 32 So. 399, 108 La 435, 58 
L.R.A. 3,49 

61 C.J p 623 note 28. 

46 . Mo.—State v Cummings, 62 S. 
W. 29, 151 Mo 49. 

47. Mass —Wlnnislmmet Co. v. Chel¬ 
sea. 6 Cush. 477. 

Mo.—State v. Seaborn, 39 S.W. 809, 
139 Mo. 582. 

48 . Mass—Masonic Education, etc., 
Trust v Boston, 87 N.E. 602, 201 
Mass. 320 

4&. Tex.—Interstate Forwarding Co 
v. Vineyard. Clv.App, 3 SW.2d 947. 
61 C.J. p 623 note 32 
60 . Va—Hurt v. Bristol, 61 S.E 223, 
104 Va. 213. 

61 C.J. p 623 note 33 

51* Mo.—Cape Girardeau v. Buehr- 
mann, 49 S.W. 985. 148 Mo 198. 

61 C J. p 624 note 84. 

52. Conn—Town of West Haven v 
Aimes, 196 A. 774, 123 Conn. 543 
NC—Hood ex rel. Planters' Bank & 
Trust Co. v. McGill, 173 S.E. 20, 
206 N.C. 83. 

61 C J p 624 note 36. 

Report or statement by corporation 
or stockholders see Infra 18 430- 
441. 

Burden 

(1) The burden as to furnishing the 
facts on which valuations for taxing 
purposes are to be based Is on the 
property owner.—Pitt v. City of 
Stamford, 167 A. 919, 117 Cdftn. 8$8. 

(2) The law does not require the 


assessor, as a condition to a valid as¬ 
sessment, to make search dehors the 
official records to ascertain who might 
or might not claim to own or to have 
an interest in a given parcel of land 
—Gilmer v Stinson, La.App , 197 So 
299 

Nonexempt property should be list¬ 
ed by the owners —American Prov¬ 
ince of The Servants of Mary Real 
Estate Corp. v Douglas County, 23 
N W 2d 714, 147 Neb 485—Dunnegan 
v Jensen, 199 N W. 722, 112 Neb. 266. 
Rif act of prior listing 

Owner of auto on a particular date 
must list it, although it was listed 
and valued before then by dealers.— 
Corthell v. Board of Com’rs of Albany 
County, 8 V 2d 812, 44 Wyo. 71. 

Both sailer and buyer of condition¬ 
ally sold property are bound to know 
that tax thereon must be paid, that It 
is their duty to make return, for tax¬ 
ation, of property which they claim, 
and that, if such return is not made, 
assessment is valid.—Weber Show¬ 
case & Fixture Co. v. Kaufman, 44 P. 
2d 158, 45 Ariz. 397. 

53. N.C.—Hood ex rel. Planters’ 
Bank & Trust Co. v. McGill, 173 
S.E. 20, 206 N.C. 83 

61 C J. P 624 note 37. 

Husband duly authorized by wife 
may sign assessment list for her.— 
Mammoth Spring School Dist No 2 
v. Fairview School Dist. No. 7, 80 S 
W.2d 615, 190 Ark. 769. 

54. N C.—Hood ex rel. Planters’ 
Bank & Trust Co. v. McGill, 173 
S.E. 20, 206 N.C. 83. 

55. Neb —Lincoln Transfer Co. v 
Lancaster County Board of Equal¬ 
ization, 110 N.W. 724, 78 Neb. 197. 

61 C J. p 624 note 37. 

Bxeeutors; administrators 

(1) Return held that of adminis¬ 
trator in representative capacity.— 
Interstate Bond Co. v. Phoenix Mut. 
Life Ins. Co., 183 S E. 783, 181 Ga. 
678. 

(2) Statute requiring executor or 
administrator to list personalty of 
estate was applicable not only to ex¬ 
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ecutor possessing testator's personal¬ 
ty on April 1, but also where testator 
dies between April 1 and period fixed 
for listing property—People v. Con¬ 
tinental Illinois Nat Bank & Trust 
Co. of Chicago, 196 NE 615, 860 Ill. 
454. 

Statute as to warehousemen 

Statute requiring warehousemen to 
furnish assessor list of property stor¬ 
ed, owners, and their residences was 
valid, and enforceable by injunction 
as revenue law.—Interstate Forward¬ 
ing Co v Vinyard, 49 RW.2d 403. 
121 Tex. 289. 

Credits; actual control 

Under statute, resident owner Is 
required to list only credits which are 
under his actual control, and agent 
of resident owner must list credits 
over which agent has actual control. 
—W. R Roach & Co v. Harding, 181 
NE 331, 348 Ill 454 
Assessment against agent refusing 
information 

Where agent in possession of se¬ 
curities deposited by owners for 
safekeeping refused to furnish as¬ 
sessor with sufficient information to 
enable him to assess owners, as¬ 
sessment was properly made against 
agent —S W Straus & Co. v. Los 
Angeles County, 17 P.2d 767, 128 Cal. 
App. 386. 

Returns issued against deceased 

Under statute providing that lands 
subject to taxation shall be return¬ 
ed by person owning them, his agent 
or attorney, returns issued against 
deceased who had been dead for many 
years by defendant who knew de¬ 
ceased was dead were void.—Bowers 
v. Dolen, 1 S E.2d 734, 187 Ga. 653. 

56. Ky.—Wolfe County v. Beckett, 

105 S.W. 447, 127 Ky. 252. 82 Ky.L. 

167, 17 L R.A..N.S , 688. 

61 C.J. p 624 note 38. 

The statute Imposing a duty on 
agent of nonresident to return for 
taxation property of his principal 
does not purport to relieve nonresi¬ 
dent owner from duty of making a 
return as to any property that may 
be taxable In state.—Suttles v. North- 
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states, 57 the statates requiring listing apply to non¬ 
resident owners of taxable property. The obligation 
to file the list is personal to each taxpayer. 58 

§ 399. -Property to Be Included, Valua¬ 

tion, and Debts to Be Deducted 

The taxpayer must list all property directed by the 
statute, as of the date fixed thereby, and, If required 
by statute, the value of the property. 


Where the statutes provide that the tax year 
shall begin on, or that a listing or assessment shall 
be made as of, a certain date, the property which the 
taxpayer is required to list is that which he owned 
on that date, 59 even though he is not the owner at 
the time of filing the li& 60 He must include all hi9 
taxable property according to its nature and the 
directions of the statute ; bl but property exempt from 
taxation need not be listed. 62 The value of the prop- 


western Mut Life Ins Co, 19 S E 2d 
396, 193 Ga 493, 143 ALR. 343, opin¬ 
ion supplemented on other grounds 21 
S E 2d 695, 193 Ga. 495, 143 ALR 
343 

- 67 . Mass —Hopkins v Reading, 49 N. 

£ 923, 170 Mass 568 
61 C.J. p 624 note 39. 

58. Conn.—Town of West Haven v 
Aimes, 196 A. 774, 123 Conn 543— 
Whalen v. Gleeson, 71 A. 908, 81 
Conn 638 

69. Neb—In re Jones' Assessment, 
181 NW 652. 105 Neb 705. 

61 C J p 624 note 41 
Segregation of consigned property 
Where dealer filed statement with¬ 
out segregating property held on con¬ 
signment from merchandise owned by 
dealer, assessor was not required to 
comply with dealer’s request, made 
long after the statement was filed, 
and not under oath, to assess the 
consigned propertv to dealer as bailee 
for various owners and to record 
assessment of property separately 
from property owned by dealer — 
S & G Gump Co v City and County 
of San Francisco, 114 P 2d 346, 18 Cal 
2d 129, 135 A LR 595 
60 . Mass —Hamilton Mfg Co v. 
City of Lowell, 175 NE 73. 274 
Mass 477, 74 ALR 1213 
■61. Mass —Assessors of Quincy v 
Boston Consol Gas Co, 34 N E 2d 
623, 309 Mass 60 
61 C J p 624 note 43 
Requirement limited to personalty 
Ark —Evans v F L Dumas Store, 
93 S W 2d 307, 192 Ark 671 
Ohio —Standard Oil Co v Zangcrle, 
3 Ohio Supp 229, appeal dismissed 
24 NE2d 829, 136 Ohio St 212, cer¬ 
tiorari denied 60 S.Ct. 897, 310 U. 
S. 625, 84 LEd 1396, affirmed 

Cullltan v Standard Oil Co., App., 
34 N.E.2d 256. 

X»ooation in oonnty 

Under statute taxpayer was not re¬ 
quired specifically to locate situs of 
personal property other than to show 
that It was In county.—Tennessee 
Coal, Iron & R. Co. v. State, 193 So. 
143, 239 Ala. 19. 
jndueiaryf investment 
In statute requiring owner to re¬ 
turn for taxation all taxable property 
except that required to be returned 
for him by a fiduciary, provision that 


statute shall not be so construed as 
to authorize any person to omit from 
his return other taxable property 
owned or held for his benefit by a 
nonresident fiduciary applies to “oth¬ 
er taxable property” and not to “in¬ 
vestments” as designated by statute, 
where a contract made for the bene¬ 
fit of third person constituted an “in¬ 
vestment” within statutory definition 
of that term for purpose of taxation, 
beneficiary was required to make re¬ 
turns for taxation of such invest¬ 
ments held in trust for his benefit — 
Shinnick v. Dunn, Ohio App , 35 N E 
2d 783, 784. 

Notes, bonds, credits, choses in no¬ 
tion 

(1) Theory of statute providing 
that all notes, bonds, and credits, 
choses in action, goods, chattels or 
effects, or any interest therein, be¬ 
longing to any resident, shall be set 
in his list is that the debt is prop¬ 
erty in his hands constituting a por¬ 
tion of his wealth, from which he is 
under the highest obligation to con¬ 
tribute for the support of the govern¬ 
ment, whose protection he enjoys — 
Eric v. Walsh, 61 A 2d 1, 135 Conn 
85 

(2) Statute was intended to cover 
all classes of tangible property — 
Eric v Walsh, supra—Lockwood v. 
Blodgett, 138 A 520, 106 Conn 525 

(3) The inclusion of the general 
terms “credits” and "choses in ac¬ 
tion,” as well as ‘ notes” and “bonds,” 
in statute indicates a legislative in¬ 
tent to accord to the former terms 
a more inclusive meaning than falls 
within the strict technical connota¬ 
tion of an obligation described by 
the latter; in order to come within 
statute an indebtedness created or 
constituted by a debt is, necessarily, 
that only of the person from whom 
the debt is owing, who is under an ob¬ 
ligation to the creditor to pay, and 
against whom the creditor has a 
right to receive and enforce payment. 
—Eric v. Walsh, 61 A 2d X, 135 Conn. 
85. 

Role held invalid 

The state tax commissioner’s rule 
that all ships, vessels, and boats, used 
in business and within state on tax 
listing day shall be returned for tax¬ 
ation by owner or agent, is invalid 
as excluding from taxation in state 
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ships, vessels, and boats owned on 
such day by residents of state, but 
not then used in business or In state. 
—Pioneer S. S. Co v. Evatt, 6 Ohio 
Supp 156. 

Investments yielding inoome; feder¬ 
al option 

(1) The method of assessment un¬ 
der statutory section providing for 
the return of income-producing in¬ 
vestments on the federal option basis 
is in lieu of the method of assessment 
provided by other sections providing 
for the listing of investments on the 
basis of income yield —Deeds v 
Evatt, 37 N S3 2d 581, 138 Ohio St 667 
—Minster v. Guckenberger, Ohio 
App, 41 NE 2d 401 

(2) Under statute providing for 
the return of income-producing in¬ 
vestments on the federal option ba¬ 
sis. the aggregate amount of income 
from investments is accepted as a 
sufficient disclosure and is accepted 
in lieu of assessment under statute 
providing for assessment on the ba¬ 
sis of income yield, the statute was 
intended to establish a short-form 
return to simplify taxpayer’s me¬ 
chanical operations, with the added 
advantage of affording him some pri¬ 
vacy with respect to his investments, 
but furnishes its own basis for deter¬ 
mining taxpayer’s liability, and the 
measure to be used is not income 
yield as defined in statute providing 
for aasessment of investments on the 
basis of income yield So, where a 
taxpayer, in lieu of listing his in¬ 
vestments yielding income on the ba¬ 
sis of income yield, files a verified 
summary of his federal income tax 
return for the last preceding taxa¬ 
ble year under the federal option ba¬ 
sis, he cannot be compelled to use 
the income yield basis as long as he 
makes a fair and proper return on the 
federal option basis.—Deeds v. Ev¬ 
att, supra. 

(3) A dividend paid by corporation 
to stockholder in shares of stock of 
another corporation is income from 
shares on which paid under statute 
with respect to taxation of shares of 
corporation stock and other invest¬ 
ments yielding income.—Deeds v. Ev¬ 
att, 6 Ohio Supp. 239, affirmed 87 N. 
E.2d 581, 138 Ohio St. 567. 

62. Mass.—Assessors of Quincy v. 
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erty, Or of ekch item or class, must also be stated 68 
Where, and only where, 64 the statute of the par¬ 
ticular jurisdiction so requires. The property must 
be so described as to meet the requirements of the 
statute as to description. 65 A return by the tax¬ 
payer that he has no ratable personal property and 
owns none of the property mentioned in the statute 
is sufficient, if such is the fact. 66 

Statement of debts to be deducted . Where, as 
discussed infra § 413, the taxpayer is allowed to 
deduct his debts from the value of his taxable prop¬ 
erty, he is required to state such debts in his tax 
return. 67 


§ 400. —— Verification of list 

Where the statute so requires, the taxpayer’s list 
must be verified. 

There must be a compliance with a statute re¬ 
quiring a taxpayer’s list to be verified by oath or 
affidavit. 68 The oath or affidavit must be in the 
form which complies with the statute, 69 and it must 
be made by the owner of the property or his agent 
or representative, 70 or, at least, by a person who has 
some connection with the property. 71 The oath may 
be administered by a notary public 72 or, it has been 
held, by the assessor, 78 although as to the last point 


Boston Consol. Oas Co.. 34 NE. 
2d 623. 309 Mass. 60. 

Ohio.—Whitely v. Arbogast, 29 Ohio 
CJir.Ct 696. 

83* Kan.—Templing v. Bennett, 131 
P 2d 904. 156 Kan. 68. 

61 C J. p 625 note 45. 

.Apportionment of value 

The statute providing that for pur¬ 
pose of taxation the value of locomo¬ 
tives and other appurtenances shall 
be apportioned by the comptroller pro 
rata to each mile of tracks was not 
required to repeat the classes of per¬ 
sonalty mentioned in the statute in 
requiring apportionment to be report¬ 
ed to county tax assessors for actual 
assessment on state, county, and dis¬ 
trict tax assessment rolls^-—Lee v. 
Atlantic Coast Line R. Co, 200 So 
71, 145 Fla. 618. 

Xn Ohio 

(1) With respect to personalty, al¬ 
though value is finally fixed by tax 
commissioner, the duty of fixing es¬ 
timated value and making a return 
for taxation in the flrBt instance de¬ 
volves on the taxpayer, subject to 
control and acceptance or revision by 
the taxing officials —Willya-Overland 
Motors v. Evatt, 48 NE.2d 468, 141 
Ohio St 402. 

(8) Statutes requiring merchants 
and manufacturers to state the av¬ 
erage value of their stock during the 
year will be accorded effect when 
applicable.—Sebastian v, Ohio Can¬ 
dle Co„ 27 Ohio St. 459—Perry Coun¬ 
ty v. Moeller, 11 Ohlb 428. 

(8) The statute stating that per¬ 
sonal property of certain kinds used 
In business shall be listed at fifty 
per cent of the true value thereof, 
sad listing engines, machinery, tools, 
and implements of a manufacturer, 
refiner, miner, agriculturist; launder- 
er, and dry cleaner,' designed to be 
used in their respective industries, 
was not intended to embrace fixtures, 
—standard Oil Co. v. Zangerle, S 
Ohio Supp. 829, appeal dismissed 84 
N.E.24 829, 186 Ohio St. 212, certio¬ 
rari denied 60 SCt. 897, 310 U.S. 625, 
84 1».B(L 1606, affirmed Cullitan v. 


Standard Oil Co, App., 34 N E.2d 
256. 

(4) Under statute relating to tax¬ 
ation of annuities, annuitant need not 
include in return the cost of refund 
guaranty in which he has no inter¬ 
est; where annuity contract contain¬ 
ed such guaranty but did not disclose 
consideration paid for each feature, 
evidence to show consideration paid 
for each is admissible in determin¬ 
ing whether annuitant must Include 
in return the cost of refund guaran¬ 
ty.—Powell v. Evatt, 64 N.E.2d 116, 
146 Ohio St 88. 

(5) Under statute providing that 
claimB for deduction from depreciat¬ 
ed book value of personalty must be 
made in writing by the taxpayer at 
the time of making his return, he 
is given the privilege of questioning 
his own book value provided he does 
so in writing at the time of making 
his return. Otherwise such privilege 
Is waived, the provision being manda¬ 
tory and not merely directory—Wil- 
lys-Overland Motors v. Evatt, 48 N. 
E 2d 468, 141 Ohio St 402. 

84. Me.—Orland v. County Com’rs, 
76 Me. 460. 

Mass.—Board of Assessors of Town 
of Brookline v. Prudential Ins Co 
of America, 38 N.E.2d 145, 310 
Mass. 300. 

Beal and personal property 

Under statute, taxpayer makes pri¬ 
mary estimate of value of personal 
property which he lists for taxation, 
while as to real estate listed only 
the assessor can make such estimates. 
—Fairlamb v. Bowie, 71 P.2d 417, 101 
Colo. 136. 

Imposition of obligation, by oftoer 
Under statute, a statement of val¬ 
ues is not essential ta validity qf list 
of taxpayer’s taxable personal prop¬ 
erty; and an administrative officer 
cannot, under the guise of furnishing 
appropriate form of a list, ttnpose on 
taxpayer an obligation, in addition 
to that required by the statute, to 
set forth his valuation —Assessors of 
Quincy v. Boston Consol. Oas Co, 34 
N.E.2d 628. 809 Mass. 60. 
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Valuation, without significance 

Taxpayer's voluntary valuation of 
realty in his annual report was with¬ 
out legal significance, and disregard 
thereof by assessor in valuing the 
realty did not amount to a change in 
valuation so as to require statutory 
notice as for assessment at a higher 
valuation than that given in schedule, 
since, until assessor had made his 
valuation, no valuation in contempla¬ 
tion of law had attached.—Fairlamb 
v. Bowie, 71 P.2d 417, 101 Colo. 135 

85. N.M—Heron v. Ramsey, 117 P 
2d 242, 45 N M. 483 
61 CJ. p 624 note 43 [f], [g]. 

88. R.I.—In re Newport Reading 
Room, 44 A. 511, 21 R I 440. 

87. Idaho -—First Nat. Bank of Wei- 
ser v. Washington County, 105 P 
1053, 17 Idaho 306 
61 C.J. p 625 note 49 
Substantial compliance with stat¬ 
ute held shown —Pekin Loan Co v 
Soltermann, 6 N E 2d 857, 365 III. 
460. 

63. La.—Crowell & Spencer Lumber 
Co v. Lafleur, 69 So. 170, 137 La 
772. 

Authentication of tax rolls see in¬ 
fra 5$ 472-477. 

Effect of failure to comply see in¬ 
fra S 401 b. 

89 . Vt.—Newell v. Whitingham, 2 A. 
172, 58 Vt 341. 

61 C J. p 625 note 58. 

70 . La.—Hayne v. Assessor, 79 So 
280, 143 La. 697. 

R L—Narragansett Pier Co. v. Nar- 
ragansett Diet Tax Assessors, 23 
A. 11, 17 R.I. 452. 

71. La.—Hayne v. Assessor, 79 So. 
280, 143 La. 697. 

78 . U.S.—In re Bldredge Brewing 
Co., D.C.N.H., 32 F.Supp. 604, af¬ 
firmed, C.C.A., Eldredge Brewing 
Co. v. City of Portsmouth, 118 F.2d 
410. 

61 C.J. p 625 note 55. 

*3. Ind.—State v. Reynolds, 9 N.E 
287, 108 Ind. 853. 
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there is also authority to die contrary. 74 It is 
necessary for the officer actually to administer the 
oath; 76 it is not sufficient for him merely to sign 
the jurat. 76 

§ 401. - Conclusiveness and Effect; Sub¬ 

sequent Proceedings 

a. In general 

b. Where no list, or false, incorrect, or 

incomplete list, is returned 

a. In General 

A taxpayer may be bound by the contents of his 


§§ 400-40J. 

list; but, unlssa a statuts provides otherwise, the list la 
not conclusive on the assessor. 

Where the owner gives a list of his property to 
the assessor, the proceeding to assess taxes against 
the property is commenced or initiated, 77 and the 
taxing officials acquire, jurisdiction. 76 However, 
while a listing by the owner is the first step in the 
making of the assessment, 76 it is only the first 
step 80 and is not the assessment itself. 81 In the 
absence of fraud, accident, or mistake, 82 or of 
pleading and proof of non est factum, 83 a taxpayer 
may be bound or estopped by his own statements 
as to the nature, title, description, and value of his 
property, made in the list which he returns for 
taxation; 84 but there is no estoppel where one or 
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74. Or—State v. Craig:, 185 P. 764, 
94 Or. 802. 

75. La.—Brown Paper Mill Co. v. 
Fisher. 130 So 44, 171 La 20G. 

76. La —Brown Paper Mill Co v. 
Fisher, supra. 

77. Mo — Corpus Juris quoted la 

Wymore v Markway. 89 S.W.2d 9, 
15. 338 Mo 46 

Okl —Weatherly v. Sawyer, 163 P. 
717, 63 Okl 155 

78. Mo — Corpus Juris guotsd in 

Wymore v Markway, 89 S.W.2d 9. 
15. 338 Mo 46. 

Okl —Weatherly v Sawyer 163 P. 
717, 63 Okl 155 

79. Mo.— Corpus Juris guotsd in 

Wymore v. Markway, 89 S W.2d 9, 
15, 338 Mo 46. 

NC-Rexford v. Phillips, 74 S E 
337. 169 NC 213 

80. Mo —Corpus Juris guotsd in 

Wymore v Markway. 89 S W 2d 9, 
15, 338 Mo 46. 

Tex, —Blewett v. Richardson Inde¬ 

pendent School Dist., Com App., 240 
SW. 629. 

81. Colo —Falrlamb v Bowie, 71 P 
2d 417, 101 Colo 135—People ex rel 
Hallett v Board of Arapahoe Coun¬ 
ty Commissioners, 59 P. 733, 27 
Colo 86 

Mo.— Corpus Juris guotsd in Wymore 
v. Markway, 89 SW.2d 9, 15, 338 
Mo 46. 

61 C J. p 625 note 64. 

Schedule as evidence 

Schedule of property and values 
in taxpayer’s return does not con¬ 
stitute assessment, but is evidence 
from which assessment may be made 
—Kentucky River Coal Corporation 
v. Knott County, 54 S.W.2d 377, 245 
Ky. 822. 

82» Ill.—People v. Commonwealth 
Edison Co.. 11 NE 2d 408, 367 Ill. 
260, followed in People v. Peoples 
Gas Light & Coke Co, 11 N.E.2d 
929. 867 Ill. 435. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 54 S.W.2d 
877, 246 Ky. 822. 


Tex—State v Harper, Civ App , 188 
S.W.2d 400, error refused, certio¬ 
rari denied 66 S Ct 964, 327 US 
805, 90 LEd 1030—Hurley v City 
of Wax&h&chie. Civ App., 75 S W 2d 
946, error refused. 

Mistake as to partnership status 
Owners who Hied information re¬ 
ports mistakenly stating that they 
were partners were not estopped, in 
proceeding to protest assessment, to 
establish their true relationship as 
that of tenants in common in absence 
of intention to defraud—Bott v 
Commonwealth, 48 SE.2d 235, 187 
Va. 745 

83. Tex —State v. Harper, Civ App., 
188 S W 2d 400, error refused, cer¬ 
tiorari denied 66 S Ct 964, 327 U. 
S 805, 90 L.Ed 1030. 

84. Conn —Town of Windsor v Be- 
dortha, 24 A 2d 474, 128 Conn 551. 

Mont.— Corpus Juris cited in North 
Butte Mining Co. v. Silver Bow 
County, 169 P.2d 339, 341, 118 Mont. 
618 

Tex—State v Harper, Civ.App., 188 
S W 2d 400, error refused, certio¬ 
rari denied 66 S Ct 964, 327 US 
805, 90 LEd. 1030—Hurley v. City 
of W&xahachie, Civ App, 75 S.W 
2d 946, error refused 
61 C.J, p 625 note 65. 

Assessment following plan of rendi¬ 
tion 

A taxpayer may not complain of 
an assessment which follows the plan 
of his rendition —W. T. Waggoner 
Estate v. Electra Independent School 
Dist., Civ.App., 157 S.W 2d 721, af¬ 
firmed Electra Independent School 
Dist v. W, T. Waggoner Estate, 168 
S.W.2d 645, 140 Tex. 483. 

Husband noting as wife’s agsnt 
A wife who constituted her hus¬ 
band her agent for filing tax lists on 
realty which they owned together 
oould not escape liability for taxes 
thereon If husband, as agent by mis¬ 
take or Intention listed property as 
belonging to him individually, and 
she was estopped to object to acts of 
assessors in listing property in 
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names of both—Town of West Ha¬ 
ven v. Aimes, 196 A. 774, 123 Conn. 
543 

Land rendered as one tract; separate 
tracts 

Since the matter of assessment by 
separate tracts is for taxpayer’s ben¬ 
efit, taxpayer, by rendering his land 
as one tract, is estopped to complain 
of the description, or failure of the 
taxing authorities to assess the 
tracts separately, and waives any 
right which he might have had to 
have property separately described 
and valued.—French Independent 
School Dist of Jefferson County v 
Howth, 134 S W 2d 1036, 134 Tex 
211 

Method of return 

(1) A taxpayer who, in his per¬ 
sonal and intangible return, elected 
to pursue the method of tiling a veri¬ 
fied summary of his federal income 
tax return as authorized by statute, 
which return covered royalties, could 
not value such royalties in accord¬ 
ance with sections providing for dif¬ 
ferent method of return —Sessions v 
Evatt, CO N E 2d 470, 144 Ohio St 600 

(2) Where taxpayer filed his re¬ 
turn under statute providing for re¬ 
turn of income-producing invest¬ 
ments on the federal option basis, 
with a summary of his income tax 
return as fl ed with the federal gov¬ 
ernment reflecting income during 
taxable year from investments as de¬ 
fined by statute, he could not deduct 
from amount shown by his federal 
return the value of a dividend in 
stock tAx&ble as income under the 
federal income tax law.—Deeds v 
Evatt, 37 N E 2d 581, 138 Ohio St 
567. 

(3) Where taxpayer filed his re¬ 
turn on the federal option basis, he 
could not take advantage of the ben¬ 
efits conferred by other sections and 
deduct from amounts shown by his 
federal return an amount received 
from a corporation in which he was 
a stockholder equal to a distribution 
from the corporation’s paid-in sur- 
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more of the elements thereof are absent. 85 A per¬ 
son cannot, by listing property which he does not 
own, acquire a title 86 or affect the rights of the 
true owner. 87 A benefit secured by a taxpayer who 
returns a statement is the privilege of disputing the 
amount of the assessment if it exceeds his own 
valuation. 88 

Where a list is returned, it is not conclusive on 
the assessor, 88 unless there is a statute to a different 
effect. 80 So, the list is not conclusive on the as¬ 
sessor as to valuation; 81 on satisfactory proof or 
information, or from his own knowledge, he may 
increase the assessment, 82 as by increasing the 
valuation 83 or, as discussed infra subdivision b (2) 
of this section, by adding items of taxable property 
omitted from the list. Where, however, a rendition 
has been made by an owner in the statutory manner, 


under oath, and has been accepted by the assessor 
without such action as is provided by a statute relat¬ 
ing to increase of valuation, the rendition is prima 
facie correct. 94 

b. Where No List, or False, Incorrect, or In¬ 
complete List, Is Returned 

(1) In general 

(2) Ascertainment and valuation 'of 

property by officer or board 

(1) In General 

Failure to return a list, or returning • false or In¬ 
complete list, may subject a taxpayer to disadvantage, 
criminal prosecution, or the forfeiture of rights. 

Statutes requiring persons owning taxable prop¬ 
erty to make a list or schedule thereof and return 
it to the assessors as a basis for their assessment 


plus existing: at the time of Its incor¬ 
poration, since the remedies provided 
by the statutes are In lieu of each 
other.—Minster v. Guckenberger, 
Ohio App, 41 N E 2d 401. 

Signature of taxpayer’s bookkeep¬ 
er to personal property detail list 
containing figures which ultimately 
became assessment vouched for cor¬ 
rectness and completeness of list of 
property subject to tax, but was in no 
sense acknowledgment that valuation 
figures entered by deputy assessor 
were fair and proper —Northwest 
Chemurgy Securities Co. v Chelan 
County, 228 P 2d 129, 38 Wash 2d 87. 

85. Wash —Turner v Spokane Coun¬ 
ty, 273 P 959, 150 Wash 524. 

61 C J p 626 note 66. 

86. U.®—Braxton v. Rich. C.CA.W 
Va., 47 P. 178, affirmed 16 S Ct 
1006, 158 U.S. 375, 39 L Ed 1022. 

Pa—Urket v. Coryell, 5 Watts & 8 
60. 

87. U.S—Braxton v. Rich, CCAW. 
Va, 47 P 178, affirmed 16 S Ct. 
1006, 168 US. 375, 39 L Ed 1022 

Ky—Commonwealth v. Hamilton, 72 
S W 744, 24 Ky.L. 1944 

88 . Mo.—Corpus Juris quoted iu 
Wymore v. Markway, 89 S W 2d 
9, 14, 338 Mo. 46. 

89. Ky—Ball v. P. V. 8fc K. Coal 
Co.. 31 S W 2d 707, 285 Ky. 445. 

61 C.J. p 627 note 88. 

Zuaoourate specifications j snap 
Assessors were not bound by inac¬ 
curate specifications of property in^ 
taxpayer’s lists or list prepared for 
him, or required to resort to map on 
file in town clerk’s office, in absence 
of reference to map in the lists; nor 
were they required to go beyond map 
on file in town clerk's office and 
search land records of title to tax¬ 
payer's property to supply deficien¬ 
cies In description and correct mis¬ 
statement.—Pitt ▼. City of Stamford, 
167 A. 919,117 Conn. 386. 


Return supported by witnesses 

However, where taxpayer made 
sworn return, supported by witness¬ 
es, showing amount of property on 
hand on certain date, tax commis¬ 
sion should have assessed tax on 
that basis; discrepancy between re¬ 
turn and later memorandum was re¬ 
moved by proof that product ac¬ 
counting for difference had been 
shipped out of state before such date 
—Mexican Petroleum Corporation of 
Louisiana v Louisiana Tax Commis¬ 
sion, 138 So. 117, 173 La. 604 

90. Mass —Assessors of Quincy v 

Boston Consol Gas Co, 34 NE2d 

623, 309 Mass. 60 

Xilst taken as true 

Taxpayer’s list of taxable personal 
property is to be taken as true by the 
assessors except as to valuation, un¬ 
less the person making the list re¬ 
fuses to answer under oath inquiries 
as to the nature and amount of his 
property —Assessors of Quincy v. 
Boston Consol. Gas Co., supra 
Correction by equalisation board 

(1) It is contemplated by the stat¬ 
ute that the rendition made by the 
taxpayer to the assessor shall be 
conclusive unless corrected by equali¬ 
zation board.—Ramey v. City of Ty¬ 
ler, Tex.Civ.App., 45 S.W.2d 359. 

(2) However, a county tax asses¬ 

sor’s action In placing on taxpayers’ 
rendition notations of preceding 
year’s tax values of each item re¬ 
duced in value in such rendition, as 
requested by board of equalization, 
did not constitute acceptance of tax¬ 
payers’ valuations or show that as¬ 
sessor acted entirely on board’s in¬ 
structions rather than his own Judg¬ 
ment, so that board’s increase of as¬ 
sessments was not void and original 
rendition was not prima facie cor¬ 
rect —Feldman v. Bevil, Tex.Civ. 
App., 190 S.W.2d 157, refused for 
want of merit. I 


91. Ark—State v Chicago Mill 6k 
Lumber Corporation, 68 S.W.2d 
951, 187 Ark 66 

Colo—Fairlamb v Bowie, 71 P 2d 
417, 101 Colo 136 

Ill —People ex rel Tedrick v. Allied 
Oil Corp of Illinois, 57 NE.2d 859, 
388 Ill 219—People v Crowe Name 
Plate & Mfg Co , 192 N.E 208, 357 
Ill 384 

Kan —Templing v Bennett, 131 P 2d 
904, 156 Kan 68 
61 C J. p 627 note 89. 

Admission; presumption 

The return is a strong admission 
on the issue of value, where that Is 
directly involved for tax purposes, 
and the presumption exists that it is 
a fair value —Kentucky River Coal 
Corporation v Knott County, 64 S.W 
2d 377, 245 Ky 822 

92. WVa—Younger v Meadows, 69 
'SB 1087, 63 WVa 275 

61 C J p 627 note 90 

93. Ill —People v. Crowe Name 

Plate & Mfg. Co , 192 N E 208, 367 
Ill. 384. 

61 C J. p 627 note 91. 

Increase held improper 

(1) Increase not to equalize valua¬ 
tions, but to provide additional reve¬ 
nue for educational purposes, was un¬ 
lawful—Green v. Calhoun, 50 SE.2d 
209, 204 Ga 550. 

(2) Where evidence showed that 
descriptive list filed by taxpayer fixed 
value of property for taxation at its 
fair cash value, taxing authorities 
and court improperly fixed taxable 
value above that shown thereon.— 
Letcher County v. Kentucky River 
Coal Corporation, 61 S.W.2d 891, 260 
Ky. 7. 

94. Tex—Republic Ins. Co. v. High¬ 
land Park Independent School Dist. 
of Dallas County, 102 S.W.2d 184, 
129 Tex. 65. 
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may bt regarded as merely directory in so far as 
they fail to provide a penalty for failure to comply 
therewith, 96 or to clothe assessors with authority to 
summon delinquents and compel disclosure; 96 and, 
where the statute providing for the filing of the 
statement is directory and not mandatory on the 
public authorities, an assessment prior to the filing 
of such statement is not a contravention of the due 
process clause. 97 However, under most statutes of 
this nature, and the effect accorded thereto, some 
disadvantage, 98 or the forfeiture of certain rights, 09 
is visited on a taxpayer who refuses or neglects to 
list his property. Penalties for failure to make a 
list, report, or statement of taxable property are dis¬ 
cussed infra § 1025, and for making false lists or 
returns, infra § 1026. 

A provision in a statute, imposing an annual tax 
at a specified rate on a particular class of property, 
that no failure to return such property shall dis¬ 
charge the owner or holder thereof from liability, 
will be given effect. 1 A taxpayer who fails to 
render personal property for taxation cannot avoid 
assessment merely because the assessor fails to pub¬ 
lish the name of the owner and the value of the 
personal property assessed. 2 

Correction of mistake. Mistakes in the listing of 
property for taxation may be corrected. 3 

Intentional undervaluation of his property by a 
taxpayer when listing it with the assessor does not 
invalidate the assessment 4 

Failure to state debts. If a taxpayer fails to state 
hi 9 debts in his tax return, no deduction thereof 
from the value of his taxable property can be prop¬ 


erly claimed or allowed 6 A fortiori, he is not en¬ 
titled to a deduction where he does not make a 
return of any kind. 6 

Failure to sign or verify. Where the law requires 
the taxpayers’ lists to be verified by oath or affi¬ 
davit, as discussed supra *§ 400, an unverified list 
is of no effect; 7 but it does not vitiate the entire 
levy or assessment. 8 So, the failure of an agent of 
a corporation to swear to and sign inventories ten¬ 
dered by him to the assessor has been held imma¬ 
terial where the latter rejected them solely because 
of deductions claimed. 9 

Criminal proceedings. Under some statutes, a 
taxpayer who has refused to return a list of his 
taxable property, or who has made a false and 
fraudulent return, is liable to indictment and pun¬ 
ishment as for a misdemeanor, 10 provided his ac¬ 
tion was intentional and sprang from a willful de¬ 
sign to escape or evade taxation. 11 

(2) Ascertainment and Valuation of Proper¬ 
ty by Officer or Board 

An assessment is valid and binding if properly made 
under a statute providing that, on a taxpayer’s failure 
to return an accurate or sufficient list of his taxable 
property, the assessor has the right and duty to ascer¬ 
tain such property from the best available sources of 
information and to value It according to his best judg¬ 
ment and knowledge. 

Under statutes which have been held constitution¬ 
al, 12 and the effect accorded thereto, if a taxpayer 
neglects or refuses to return the sworn list of his 
taxable property required of him by statute, or 
makes a false or insufficient list, or fails to take the 
required oath, it is the right and duty of the assessor 


98. La.—Merchants’ Mut Ins Co v. 
Board of Assessors. 3 So 891, 40 
La Ann 371. 

61 C J. p 626 note 70 

96. R.I.—Stone v Norris. 101 A 428, 
40 R.L 477 

61 C.J. p 626 note 71. 

97. Wash.—Puget Sound Power & 
Light Co. v City of Seattle, 201 P. 
440, 117 Wash. 351, reheard 207 P. 
689, 117 Wash. 351, affirmed 44 S 
Ct. 261, 264 U S. 22, 68 L Ed. 541. 

98. R.I —Stone v. Norris, 101 A. 428, 
40 R.I. 477. 

99. Fla—Amos v. Jacksonville Real¬ 
ty & Mortgage Co, 81 So. 524, 77 
Fla. 403. 

61 C.J. p 626 note 77. 

Deprivation of review of assessment 
see infra f 616. 

Forfeiture of land see infra § 1042. 

1. Pa.—Republic Trust Qo. of Phil¬ 
adelphia v. Hughes, 108 A. 75, 262 
Pa. 169. 

8, Okl—Oklahoma Furniture Mfg. 


Co v. Bonaparte, 60 P.2d 410, 174 
Okl. 367—Baker, Hanna, Blake & 
Co v. Bonaparte, 60 P.2d 409, 174 
Okl. 366—Bonaparte v Bonner, 41 
P 2d 68, 170 Okl. 509—Bonaparte v. 
American Vinegar Mfg. Co, 17 P. 
2d 441, 161 Okl. 64. 

3. Ohio—Feld v. Miller, App., 42 N 
E 2d 552, reversed on other grounds 
40 NE 2d 421, 139 Ohio St. 378. 

Mistake of law or fact 

Ky.—Newman v Dickson. 203 S.W. 

2d 33, 305 Ky. 279. 

Brrors In descriptions 
If there are any discrepancies and 
errors in descriptions, the law pro¬ 
vides a way for correcting them at 
any time before the tax Is paid — 
Read v. Schulmeister, 295 NW 169, 
229 Iowa 844. 

4. Miss.—Robertson v. Bank of 
Yazoo City, 85 So 177, 123 Miss. 
380. 

ft. Minn.—Qt&te v. Nelson, 119 N.W. 

1058, 107 Minn. 819. 

€1 OJ. p 626 note 80. 
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6. Cal—Bessolo v. City of Los An¬ 
geles, 169 P 372, 176 Cal 597 

7. Wis—Lawrence v. Janesville, 1 
NW. 338, 50 NW 1102, 46 Wis 
364. 

61 C.J. p 626 note 83 

8. Miss —Robertson v. Bank of 
Yazoo City, 85 So. 177, 123 Miss. 
380. 

61 C J. p 626 note 84. 

9. Tex—Republic Ins. Co. v. High¬ 
land Park Independent School Dist 
of Dallas County, Civ App., 67 S. 
W.2d 627, error refused. 

10. Ky—Peacock Distilling Co. v. 
Commonwealth, 62 S.W. 272, 110 
Ky 597, 22 Ky.L. 1948. 

61 C.J. p 628 note 4. 

Criminal liability of delinquents see 
infra § 1056. 

11. Ala.—Smith v. State, 43 Ala. 
344—Brown v. State, 42 Ala. 540 

18. OkL—Pentecost ▼. Stiles, 49 P. 

931, 6 Okl. 600. 

1 61 OJ. p 626 note 86, 
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or other designated officer’to proceed to ascertain 
the nature and extent of that person’s taxable prop¬ 
erty from the best sources of information at his 
command, and to place a valuation on it accord¬ 
ing to his own best judgment and knowledge. 13 
So, the assessor may add items of taxable property 
omitted from the list, 14 or may be required to make 
the list himself. 16 Such a statute must be construed 
a9 a whole, not piecemeal. 16 

An assessment made in accordance with such a 
statute is valid and binding, 17 provided it is made 
by the officer designated, 18 and within, 19 and for, 20 
the time limited by statute, and provided the tax¬ 
payer has been given notice and an opportunity to 
be heard. 21 The assessor must not act arbitrarily, 
on mere surmise, or without sufficient reason. 22 


Examination of witnesses and inspection of books. 
Uncter some statutes the tax assessor has authority, 
'torhfeti he disbelieves a tfworn list of property re¬ 
turned to him by a taxpayer, or on default of such 
list, to summon before him the taxpayer or third 
persons and examine them under oath, 23 as well as 
the right to examine the books and papers of tax¬ 
payers for the same purpose. 24 A later statute re¬ 
stricting the authority granted by an earlier statute 
will be given effect. 26 

§ 402. Determination as to Taxable Persons 
and Property 

a In general 
b. Records or paper title 


13. Ill —People v McGraw Elec Co., 
30 NE2d 903, 375 Ill 241. 

Mo—State v. Gomer, 101 SW.2d 57, 
340 Mo. 107. 

01 C.J. p 626 note 87. 

"The law [exacts] that each person 
owning: real estate make annual re¬ 
turn thereof to the assessor for tax¬ 
ing purposes If he does not do so, 
the assessor has the right to list the 
property for taxes and to place a 
value thereon.*'—Gilmer v. Stinson, 
La.App., 197 So. 299, 302. 

Statute held not repealed 
Ga.—Mitchell County v. Phillips, 111 
S.E. 874, 152 Ga. 787. 

Method of assessing unreturaed 
property held uot exclusive 
Ga—Garr v B W. Banks Co, 69 
S.B 2d 400, 206 Ga. 831 
Xlghest value 

Assessor could assess the personal¬ 
ty at the highest value he had rea¬ 
son to suppose existed.—Washburn 
Bros. Co. v. State Board of Tax Ap¬ 
peals, 22 A. 2d 563, 127 N.J.Law 321. 
Arbitrary assessments use of forms 

(1) Such proceeding by the as¬ 
sessor may be denominated as an ar¬ 
bitrary assessment, as distinguished 
from a regular assessment made on 
formal return by the owner;, asses¬ 
sor, in making arbitrary assessment 
of personalty, must prepare and file 
assessment on forms provided for 
use of taxpayer, and must include 
therein all information required by 
forms as may come to assessor's 
knowledge in connection with making 
of such assessment.—-State v. Rorar 
b&ugh-Brown Dry Goods Co«*46 P.2d 
488, 172 Okl. 216. 

(2) Forms generally see, supra I 
•36. 

Double assessment 

Where lessee in possession of 
equipment failed to list property for 
assessment and it was not assessed 
MeI one fiscal year, assessor was au¬ 
thorized to make double'* asselpment 
tor following fiscal 1 yeaf.-i-fl.C.A. 


Photophone v. Huffman, 42 F.2d 1059* 
5 Cal App.2d 401. 

Separation of land from Improve¬ 
ments 

Where assessor makes assessment 
in lieu of owner's return, he must 
separate values of land from im¬ 
provements thereon.—Bennett v. 
Board of Com’rs of Pittsburgh Coun¬ 
ty, 157 P.2d 914, 195 Okl 382. 

Grouping of land 

Where owner of building which 
covered one lot and parts of two oth¬ 
er lots failed to return property for 
assessment and permitted assessor 
to make assessment, the owner could 
not complain of failure of assessor 
to group the land on which the build¬ 
ing was erected as one unit for val¬ 
uation, and he could not show that all 
of the value of the building was as¬ 
sessed to one lot or part of the land. 
—Bennett v. Board of Com’rs of 
Pittsburgh County, supra. 

14. Colo.—F&irlamb v. Bowie, 71 P. 
2d 417, 101 Colo 185, 

Ohio —Procter & Gamble Co. v. 
Evatt, 52 N.E.2d 619, 142 Ohio St. 
373—Snook-Velth Lumber Co. v. 
Tax Commission, 7 Ohio Suppt. 180. 
61 C.J. p 627 note 92. 

15. —State v. Gomer, 101 S.W,2d 
57, 340 Mo. 107. 

ImI •state of nouresi&sata 

County assessor is not required to 
make such list only for real estate 
owned by nonresidents of county — 
State v Gomer, supra. 

18 . N.C. — Madison County ▼. Coxe, 
167 SB. 486, 204 N.C. 68. 

17. Fla.—ftobins v. Daniel, 9 flo.2d 
381, 161 Fla. 1$9« 

Tex.—Blrdwell v. City of feoyd, Wise 
County, Civ.App, 233 S!v^.2d‘608, 

61 C.J. i) 62 f note 63. 

Taxpayer charged with knowledge 
Xf taxpayer fails to list his real 
pxtoperty,' he lb charged with knowl¬ 
edge that tax comihtsftioner will do 
so.— Breathitt County 'Board ' of 
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Sup’rs v. Ware Cannel Coal Co, 179 
fi.W.2d 225. 297 Ky. 117. 

As incomplete and imperfect arbi¬ 
trary assessment of personalty may 
nevertheless be a valid assessment ■— 
State v. Rorabaugh-Brown Dry Good^ 
Co , 45 P 2d 488. 172 Okl. 216. 

Owner unknown 

Tax collector cannot assess and 
double-tax unreturned property un¬ 
less owner is unknown—Vincent v 
Poole. 184 S.B. 269, 181 Ga. 718 

18. Ky—Lowther v. Moore, 229 S 
W. 705. 191 Ky. 284. 

61 C J. p 628 note 94. 

19. Ga.—Douglas v. Forrester, 102 
S.E 347, 150 Ga. 57. 

61 C J p 628 note 95. 

30. Pa.—Erie County v. Sterling, 181 
A. 505, 319 Pa. 668. 

Period exoluslve of year of assess¬ 
ment 

Statute providing that, where no 
return has been made, personalty 
may be assessed for any former 
years, not exceeding five, authorized 
assessment for not more than five- 
year period immediately preceding, 
and exclusive of, year of assessment, 
and did not authorize assessment for 
any five-year period prior to assess¬ 
ment.— Erie County v. Sterling, su¬ 
pra. 

31. US—Central of Georgia R Co 
v. Wright, Ga., 28 S.Ct 47, 207 U.S 
127, 52 L Ed. 134. 

61 C:J. P 628 note 96. 

23. Ill.—People v. McGraw Elec. Co, 
30 N.B 2d 903, 875 III. 241. 

61 C.J. p 628 note 97* 

23. Cal.—People v. Mills Nat. Bank, 
55 P. 685, 123 Cal. 53, 69 Am S.fc 
32, 45 L R.A. 747. 

61 C.J. p 628 note 99. 

84. Ind.—Washington Nat Bank v. 

Dally, 71 N.E 58, 166 Ind. 631. 

61 C. J. p 616 note t 

25. Ohio.—State v. Smith, 157 NJ2. 
827, 116 Ohio St’ 623. ' 
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a.,In Oenaral 

It It gintrally the assessor's ditty to determine, un¬ 
der the evidence, the olassIflcationT of petoane and prop¬ 
erty, the ownership of property, and whether It is ex¬ 
empt; but his decision is ordinarily not final or conclu¬ 
sive. 

The selection of the subjects for taxation is a 
legislative power, as discussed supra § 7, and the 


§402 

assessing or valuing officers usually have no discre¬ 
tion in that respect 26 While it is generally the duty 
of the assessor or other proper officer or board to 
apply the statutes by determining, in the first in¬ 
stance, the classification of particular persons and 
property, 27 the ownership of the property, 26 and 
whether it is exempt, 26 his or its decision is not 
final or conclusive, 60 except where a body is re- 
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26. N.C—Person v. Board of State 
Tax Com’rs, 115 SE 336, 184 NC 
499 

61 C J. p 629 note 7. 

27. N T —Buffalo, etc, R. Co. v. Erie 
County, 48 N.Y. 93. 

61 C J. p 629 note 8 

The state revenue commissioner 

has power to determine the taxabil¬ 
ity of property.—Georgia R R &. 
Hanking Co v. Redwine, 66 6 E 2d 
234, 208 G&. 261. 

Board of supervisors has duty to 
determine property owned by listing 
taxpayer —Letcher County v. Ken¬ 
tucky River Coal Corporation, 61 S. 
W 2d 891, 250 Ky. 7. 

Pro rata basis according to propor¬ 
tionate nse 

Okl —Magnolia Petroleum Co v. 
State. 52 P 2d 81, 175 Okl. 11— 
Shaffer Oil & Refining Co v Treas¬ 
urer of Creek County, 52 P 2d 76, 
175 Okl 6, followed in Magnolia 
Petroleum Co. v. Carter County, 
54 P 2d 165, 175 Okl. 572. 

Purpose of statute requiring asses¬ 
sor to ascertain, according to best in¬ 
formation he can obtain, the names 
of taxable persons, and providing 
that he shall ascertain by diligent in¬ 
quiry the names of all persons in his 
county who by law are assessable by 
him, is to assure that all property 
will bo assessed and that all will be 
made to pay Its just share of the cost 
of government—Knapp v, Josephine 
County, 235 P.2d 664, 192 Or. 32. 
Compelling production, of bank rec¬ 
ords 

Secretary of revenue <?annot compel 
national bank to produce records for 
examination in search for taxable 
personal property, held by bank's 
customers or others with whom It 
may have confidential relationship.— 
Kelly v. Harrisburg Nat. Bank, 30 
Pa.Diet. & Co. 536, 44 ,Pauph.Co, 174, 
26 Corp. 346. 

Porest lands 

The duty of determining, what are 
forest lands subject to taxes for cost 
of fire protection vests in director of 
conservation and development, 
where relator failed to obtain from 
state forest board approval of fire 
protection afforded his forest lands, 
acts of stats forester under direction 
from director in furnishing fire pro¬ 
tection to relators' lands, and in di¬ 
recting county assessor to extend on 


tax rolls the cost of such protection 
were not arbitrary, notwithstanding 
relator, in conjunction with others, 
had organized a county fire district 
under statute, supported by taxes 
and assessments regularly laid 
against lands within the district — 
State ex rel Showaiter v. Goodyear, 
194 P 2d 389, 30 Washed 834 
Vueultlvatable lands 

Whether lumber company’s lands 
were properly classed and assessed 
as uncultivat&ble lands within stat¬ 
ute providing for the assessment of 
lands was held for the jury—State 
ex rel Smith v TallahaJa Lumber 
Co.. Miss , 8 So 2d 230 I 

28. Mass—Desmond v. Babbitt, 117 
Mass. 233. 

61 C J. p 629 note 9. 

Statute held valid 

Statute providing that property not 
returned by owners should be as¬ 
sessed to owner, If known, or reput¬ 
ed owner, or unknown owner, and 
that such assessment should be val¬ 
id, was valid—Wade v. City of Jack¬ 
sonville, 152 So 197, 113 Fla. 718, ap¬ 
peal dismissed 55 S.Ct. 87, 293 US 
518, 79 LEd C32 
Interests of sellor and buyer 

Assessor is not required to ascer¬ 
tain and separately list respective in¬ 
terests of seller and buyer under con¬ 
ditional sale contract or other qual¬ 
ified or conditional estates of person¬ 
al property.—Massey-Harris Co. v. 
Lerum, 242 N W. 597, 60 S D. 12. 

Skill and thoroughness 
Statute was held to place duty on 
assessor of exercising c&re to enter 
into tax rolls the names of actual 
owners, but it is not to be expected 
that he will display skill and 
thoroughness employed by compe- j 
tent title searchers, and, in absence 
| of special circumstances, he need not 
regularly examine court, probate, and 
other public records—Knapp v Jo¬ 
sephine County, 236 P.2d 564, 192 Or. 
327. 

29. N.Y.—County of Westchester v. 
Town of Harrison, 114 N.Y.S 2d 
492, 201 Misc 211. 

Bxemptlon of railroad's realty 
A county board of taxation has ju¬ 
risdiction to determine that rail¬ 
road’s realty is exempt from local 
taxation on ground that it Is used 
for railroad purposes and is, there¬ 
fore, assessable only by the state tax 
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commissioner, notwithstanding stat¬ 
utes providing for summary review 
by the supreme court in cases of as¬ 
sessment of railroad property, since 
the statutory remedy is not exclu¬ 
sive,—Delaware, L & W. R Co. v. 
Jersey City, 26 A.2d 889. 20 N.J.Misc 
327 

Za Ohio 

(1) Although statute gives tax 
commission exclusive authority to 
declare property exempt, county au¬ 
ditor, in revising annual tax list, 
still has power to strike from exempt 
list, and place on taxable list, prop¬ 
erty which has lost its right of ex¬ 
emption —State ex rel. Methodist 
Book Concern v. Guckenberger. 10 N 
R 2d 1001, 133 Ohio St 27—Otterbein 
Press v Evatt, 12 Ohio Supp 15 

(2) Auditor’s power in preparing 
annual list of taxable and exempt 
property is not limited by action of 
tax commission in placing certain 
property on exempt list in any prior 
year, except that he may not place 
additional property on such list; 
commission’s exemption of property 
in certain year and "thereafter as 
long as it was used for the purposes 
stated In said application" was not 
res judicata on question of its exemp¬ 
tion in later years or mandate to au¬ 
ditor to keep it on exempt list until 
commission vacated its order; com¬ 
mission, as constituted in year of 
owner’s application for exemption, 
cannot bind commission of any sub¬ 
sequent year as to interpretation of 
law or conclusions from evidence — 
State ex rel. Methodist Book Concern 
v Cuckenborger, 11 N E.2d 277, 57 
Ohio App 13. affirmed 10 N E 2d 1001, 
133 Ohio St 27. 

(3) Under such statute, auditor 
had authority to restore to tax du¬ 
plicate property which had been ex¬ 
empted, even though Its use had not 
changed from time when original ex¬ 
emption was filed; but, where prop¬ 
erty had not been omitted from tax¬ 
able list but had been classified as 
exempt, auditor, in restoring prop¬ 
erty to taxable list, was not author¬ 
ized to add taxes for the four years 
preceding reentry of property on the 
taxable Ust—Society of Precious 
Blood v. Board of Tax Appeals, 77 
N.E 2d 459, 149 Ohio St 62. 

30. W*Va—Backus v. Abbot. 69 S.E 

2d 48. 

61 C.J./p 689 note 10.- 
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garded as acting judicially In determining whether 
property is subject to assessment w 

A tax assessed against a person on nontaxable or 
exempt property 32 or against property not within 
the jurisdiction of the taxing authority, 33 is illegal 
and void, and the assessment and tax are nullities ; 34 
but the entire assessment is not invalidated by a 
failure to assess certain property where the as¬ 
sessors rely on an unauthorized exemption of the 
property by the town. 35 

Inspection of property . Ordinarily, an assess¬ 
ment is not invalidated by the fact that the as¬ 
sessors did not actually view and inspect the prop¬ 
erty in question, if they have otherwise sufficient 
knowledge or evidence of its existence and value. 36 

b. Records or Paper Title 

In searching for omitted property or determining the 
owner of property, an assessor may rely on the public 
records and need not go behind them. 

In searching for omitted property, or in determin¬ 
ing who is the owner of particular property, the 
assessor is justified in relying on what he finds on 
the public records, and is not required to go behind 
the records to search out secret transfers or to 
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investigate the validity of a conveyance.^ 7 Indeed, 
a .person in possession of property and claiming 
ownership under color of title is clearly entitled, as 
far as the state is concerned, to have such property 
listed as assessed to him for taxation. 33 So, the 
validity of a lease of property cannot be questioned 
by the assessor, but it must be treated as binding and 
the assessment made with respect thereto. 39 The 
county treasurer has been held not to be included 
among those to whom a recorded deed is construc¬ 
tive notice, since he is not bound to search for 
it. 46 

Mortgage . Under a statute providing that taxes 
on real property shall be assessed to the person who 
is the owner of record, and that a mortgagor shall 
be deemed the owner until the mortgagee takes 
possession, the assessors may safely assess the mort¬ 
gagee if local records disclose a mortgage and that 
the mortgagee has taken possession. 41 

§ 403. - Place of Taxation 

Error In the assessor's decision as to the situs of 
property for taxation renders the assessment voidable, 
not void. 

It is within the province of an assessor to deter- 
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31. Ky.—Commonwealth v. Church- 
111, 115 SW 189, 131 Ky 251. 

61 C J. p 629 note 11 [a]. 

32. ,N.Y —Westchester County v. 
Town of Harrison. 85 N Y.S 2d 874 

Okl.—Cherry v. Crown Hill Cemetery 
Trust, 191 P 2d 591. 200 Okl. 35. 
Vt.—Union Twist Drill Co. v. Harvey, 
37 A 2c 389. 113 Vt. 493. 

61 C.J. p629 note 12. 

33. Vt.—Union Twist Drill Co. v. 
Harvey, supra. 

34. CaK—Dos Angeles Shipbuilding 
A Dry; Dock Corp v. Dos Angeles 
County, 71 P.2d 282, 22 Cal.App. 
2d 41*. 

NY.—Westchester County v. Town 
of Harrison. 85 N Y S 2d 374. 

Tu absolutely void 
Ark.—Ponder v Richardson, 210 S. 
W.2d 316, 213 Ark 238 

35. k.X.—Caswell v. Westlake, 133 
A. 796, 47 R I 411. 

36. Cal.—Corpus Juris cited la 

Montgomery Ward A Co. v. Welch, 
61 P.2d 790, 792, 17 Cal.App.2d 127. 
61 C.J. p 629 note 17. 

37. Me.—Inhabitants of Town of 
Canton v. Diyermore Falls Trust 
Co., 3 A.2d 429, 136 Me. 103. 

Mass — City of Boston v. Dynch, 23 
N.E.2d 466. 304 Mass. 272. 

61 C.J. p 629 note 14. 

Sufficient deed 

Generally, assessors tfcay, on show* 
ing of a formally sufficient recorded 
deed, even a tax deed, and without 


reference to anything else, treat the 
holder as the record owner of the 
realty.—Inhabitants of Town of Can¬ 
ton v Divermore Falls Trust Co., 3 
A 2d 429, 136 Me 103. 

Assessment of separate Interests In 
land 

Code sections providing for assess¬ 
ment of separate interests in land do 
not have the mandatory and self-exe¬ 
cuting effect of requiring assessors to 
examine the deeds of record to ascer¬ 
tain on precisely what lands and 
what particular separate rights are 
owned in the various descriptions in 
county and who owns them —Stern v. 
Parker, 27 So 2d 402, 200 Miss. 27. 
Bist of bankruptcies as not records 

Under statute providing that real 
property taxes shall be assessed to 
person who is owner appearing in 
records, an informal list of bankrupt¬ 
cies voluntarily kept in registry of¬ 
fice by index commissioners and not 
by register would not be part of rec¬ 
ords of county, even if it contained 
material Information.—Assessors of 
Boston v. John Hancock Mut. Dlfe 
Ins. Co., 81 N.H2d 366, 323 Mass. 
242. 

anamination by clerk 

Clerk, in making up assessment, 
was not required to examine miscel¬ 
laneous records or records of mort¬ 
gages or trust deeds to determine in 
whom ownership was vested—Haar- 
m&nn Vinegar A Pickle Co. v. Doug¬ 
las County, 841 N.W. 117, 122 Neb. 
643. 


38. Ala—State v. Daurendine, 74 So 
370, 199 Ala 312. 

Ga —Townsend v. McIntosh, 64 S E 
2d 592, 205 Ga. 643. 

39. NY —In re Dong Beach Dand 
Co , 94 N Y S. 282, 106 App Div 253, 
reversed on other grounds 76 N E 
633, 182 N.Y. 489. 

40. Pa—De Simone v. McCray, 44 
Pa.Dist A Co. 600, 24 Erie Co 61, 
34 Mun D.R. 66. 

41. Mass.—Assessors of Boston v. 
John Hancock Mut. Dlfe Ins. Co, 
81 N E 2d 866, 123 Mass. 242. 

Knowledge outside of records 

Under such statute, where estate 
is assessed to owner as distinguished 
from mortgagee, assessors, although 
not obliged to rely on state of local 
records, are ordinarily justified in do¬ 
ing so whatever facts may be out¬ 
side the records, and even if they 
know facts which show that title is 
not In the person assessed.—Asses¬ 
sors of Boston v. John Hancock Mut. 
Dlfe Ins. Co., supra. 

2>sUvsry to bankruptcy trusts* 
Where local records showed that 
Insurance company took possession 
of realty to foreclose as mortgagee, 
possession so taken was that intend¬ 
ed by statute, notwithstanding insur¬ 
ance company had delivered actual 
possession to trustee pursuant to or¬ 
der of bankruptcy court.—Assessors 
of Boston v. John Hancock Mut. Dlfe 
Ins. Co., supra. 
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mine; in the first instance at least, the situs of par¬ 
ticular property for the purpose of taxation, 42 and, 
although his decision may be erroneous, the assess¬ 
ment is not for that reason void, 42 but is voidable 
only. 44 

State board . When empowered to do so by stat¬ 
ute, a state board of equalization and assessment 
may determine the proper place to list personal 
property for taxation in any case where the statute 
is silent or uncertain. 45 

City board . Acts of a city board of equalization 
with respect to the taxation of the rolling stock of 
a motor transport company have been held not 
conclusive on the question whether the rolling stock 
is taxable in the city, notwithstanding no appeal 
has been taken from such acts. 46 

Suit by county . A statute providing that a coun¬ 
ty claiming to be entitled to the return and taxa¬ 
tion of any property returned or about to be re¬ 
turned in another county may bring suit against the 
latter county to procure a determination of the 
question is merely permissive and not mandatory 47 


§ 404. Mode of Assessment as Dependent on 
Nature or Ownership of Property 

a. In general 

b. Timber and minerals and interests 

therein 

c. Machinery, improvements, and fixtures 

42. Ill —Keokuk etc , Bridge Co v 
People, 43 NE 691, 161 Ill 132 

61 C J p 630 note 19 

Nature and ownership of property as 
affecting place of taxation see su¬ 
pra 9fi 311-328 

43. Iowa.—Van Wagenen v. Lyon 
County, 39 NW 105, 74 Iowa 716 

ND—Martin v Burleigh County, 165 
N W 520, 38 ND 373 

44. ND—Martin v Burleigh Coun¬ 
ty. supra. 

46. Neb.—Nemaha County v Rich¬ 
ardson County. 139 NW 1021, 93 
Neb 171. 

Powers of state board of equaliza¬ 
tion generally see infra | 501 

46. Tex —City of Fort Worth v. 

Southland Greyhound Lines, Civ 
App, 67 S W 2d 364. certified ques¬ 
tions answered 67 SW.2d 361, 123 
Tex. 13. 

47. Ga.—-Williams v. Wilkinson 
County, 91 SB 571, 146 Ga. 601. 

48. Neb.—McDonald v Masonic 
Temple Craft of North Platte, 280 
N.W. 275, 135 Neb. 48. 118 A L.R. 

855. 

61 C J. p 630 note 25. 

84 C.J.S.—49 


d. Life estates and leaseholds 

e. Property of partners or joint owners 

a. In General 

Taxable and nontaxable property should not be as¬ 
sessed as a unit, and as'fe general rule under the stat¬ 
utes realty and personalty are to be separately assessed. 

If property which is taxable and that which is 
not are inseparably mingled together in one as¬ 
sessment against the same person, the assessment 
as a whole is invalid; 48 but, where the exempt and 
nonexempt portions of such property can be sepa¬ 
rated, separation should take place and taxes legally 
due on the nonexempt portion should be apportioned 
thereto. 49 Where the taxpayer has not made known 
to the assessing officers what part of the property 
is exempt, 50 or where the whole tax is not greater 
than what is properly chargeable to the taxable 
property, 51 the assessment has been held not to be 
invalid. Under some statutes real and personal 
property must be separately assessed for taxation, 62 
and a tax assessed jointly on real and personal prop¬ 
erty is void 53 In determining what is real, and 
what is personal, property for the purpose of as¬ 
sessment, the usual distinctions between these two 
classes of property are to be observed, except in so 
far as they are varied by the taxing statutes. 54 
Articles classified as personalty must be taxed as 
personalty and not as realty, 65 although the laying 
of an assessment by improper classification as real 
or personal property has been held not to vitiate 

appeal dismissed 41 NB2d 369, 139 
Ohio St 563 

(2) Tax commissioner's rule clas¬ 
sifying all continuous tunnel kilns 
as realty for purposes of taxation 
did not preclude court from holding 
that tunnel kilns especially designed 
for specific ceramic manufacturing 
were personalty rather than realty 
for tax purposes—Roseville Pottery 
v Board of Revision of Muskingum 
County, 77 N E 2d 608, 149 Ohio St. 
89 

Private agreement that something 
ordinarily regarded as realty should 
be considered personalty was not con¬ 
trolling with respect to its classifica¬ 
tion for tax purposes—Paine v. 
Board of Assessors of Town of Wes¬ 
ton, 7 N E 2d 584, 297 Mass. 173. 
55. Ohio.—Gulf Refining Co. V. 
Evatt, B.TA., 71 N.E.2d 492, af¬ 
firmed 74 N.B.2d 851, 148 Ohio Bt. 
228. 

Or—First Nat. Bank of Portland v. 
Marion County, 130 P.2d 9, 169 Or. 
595. 

Fa.—Carlisle Deposit Bank A Trust 
Co. v. Cumberland County Com’rs, 
48 Pa.Digt. & Co. 422. 


49. Neb—Reed v Douglas County, 
28 N.W 2d 144, 148 Neb 505 

50. Ill —Chicago Sanitary Dist v 
Hanberg, 80 N E 10X2, 226 Ill 480 

51. N.J.—Morris Canal, etc., Co. v. 
Haight, 35 N J Law 178, affirmed 
36 N J Law 471—Roberts v. Jersey 
City, 25 N J Law 625 

52. Mass —City of Chelsea v Rich¬ 
ard T. Green Co., 65 NE 2d 11, 319 
Mass 162. 

53. Pa—Stark V. Shupp, 8 A 864, 
112 Pa. 395. 

54. RI—Steere v. Walling, 7 R.I 
317. 

61 C J p 630 note 32. 

Administrative rules 

(1) The rule adopted by tax com¬ 
missioner classifying tangible prop¬ 
erty of refineries in petroleum indus¬ 
try as between read and personal 
property Is not unreasonable unless 
the classification contained therein 
conflicts with general law of the 
state, and his determination of the 
classification of property for taxation 
purposes can go no further than a 
declaration of the general law.— 
Zangerle v. Evatt, 7 Ohio Supp. 106, 
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the tax imposed. 5 * Unless a statute requires sepa¬ 
rate interests in the property .to be separately as¬ 
sessed, 57 all estates in real property must be as¬ 
sessed together, and the real estate as an entirety, 
including the whole value of the fee, may and should 
be assessed as such to the owner or owners of the 
first freehold estate therein without regard to sep¬ 
arate and subordinate interests owned or claimed 
by other persons. 55 Land need not be assessed to 
any particular person unless a statute requires it 59 

Only such personal property as the statute pre¬ 
scribes can be made the subject of assessment. 60 
The assessment statutes of some states take no ac¬ 
count of qualified or conditional estates in personal 
property, 61 and make no reference to legal and 
equitable, 62 or general and special, 63 owners. Per¬ 
sonalty may be assessed in the aggregate and in 
one unit, 64 and a statute providing that in assessing 
personal property the different classes of personalty 
enumerated therein shall be assessed at their value 
does not require that the separate value of each piece 
shall be given in the assessment. 65 A statute may, 
however, require that all personalty be assessed 
separately for each item thereof. 66 A single as¬ 


sessment should not be made against a warehouse 
keeper in respect of numerous bailments. 67 In¬ 
tangibles should not be assessed under the law 
governing the assessment of tangible property. 68 

Water is ordinarily considered, for the purpose 
of assessment, not as a distinct and independent 
item of property, 69 but as incident to the land on 
which it rests or flows, 70 or, where it is used for 
power, as incident to mill property. 71 However, it 
is held that, where mining operations have caused 
diffused and percolating waters to be collected in a 
definite body, the corpus of the waters may be sep¬ 
arately assessed as personal property. 72 A dam 
impounding waters may be assessed separate and 
apart from the lands to which the water is ap¬ 
purtenant. 73 

Property held in trust . Property held by a trustee 
should be assessed in his name, with the addition 
of such a description as will show that he holds it 
in a fiduciary character. 74 An assessment against 
the settlor of a trust deed is proper, as against 
the contention that the assessment should be against 
the beneficiary of the trust, where the settlor retains 
the power to revoke the trust and can sell or mort- 


B6. N.J.—Application for Awarding 
of Process of Subpoena Pursuant 
to RS, 54.4-16, U A.2d 239, 21 N 
J.Misc. 387. 

57. N.H—Gowen v. Swain, 10 A. 2d 
249, 90 N H. 383. 

61 C J. p 630 note 33 
The statute does not appl y to ease¬ 
ments appurtenant to land.—Gowen 

v Swain, supra. 

58. Ala.—Ken Realty Co v. State, 
25 So 2d 676, 247 Ala. 610, 166 A.L 
R. 688. 

Cal.—Tilden v Orange County, 201 
P.2d 86, 89 Cal App.2d 586. 

Iowa.—Polk County v Basham, 12 N. 
W.2d 167, 234 Iowa 226. 

Mass.—Paine v. Board of Assessors 
of Town of Weston, 7 N E 2d 584, 
297 Mass. 173—Crocker-McElwain 
Co v. Board of Assessors of City 
of Holyoke, 5 KE2d 558, 296 Mass. 
338, 108 A L.R. 821. 

Mich.—Petitiorf of Auditor General 
for Sale of Certain Lands, 245 N. 
W. 622, 260 Mich 578, followed in 
245 NW 523, 260 Mich. 584. 

Mont—Rist v. Toole County, 159 
P 2d 340, 117 Mont. 426, 162 A.L.R. 
406 

Ohio —Beach v. Thrift Inv. Co., 5 
Ohio Supp. 102. 

Pa*—Appeal of Baird, 6 A.2d 306, *34 
Pa. 410. 

Tex.—Viotory ▼. Hinson, CIv.App„ 71 
£.W,2d 666, affirmed 102 S.W.2d 194, 
129 Tex. 30. 

—City of .Norfolk v. Stephenson, 
68 S.E 2d 574, 185 Vsl 605, 171 A.L. 
R. 1344. 


W.Va.—Bennett v. Greer Gas Coal 
Co, 32 S E 2d 51. 127 WVa. 184. 

61 C J p 630 note 34. 

59. Del—Pottock v Mellott, 22 A.2d 
843, 2 Terry 361. 

60. Pa.—In re Assessment of Irwin 
Basin Coal Lands, 17 Pa.Dist. 825. 

61. Ala.—Ex parte State, 90 So. 896, 
206 Ala. 575. 

Neb —Landis Mach Co v. Omaha 
Merchants Transfer Co., 6 N.W.2d 
380, 142 Neb 389, reheard 9 N W. 
2d 198, 142 Neb. 389. 

62. Ala—Ken Realty Co. v. State, 
25 So 2d 675, 247 Ala. 610, 166 AL 
R 588—Ex parte State, 90 So, 896, 
206 Ala. 675. 

Neb —Landis Mach Co. v. Omaha 
Merchants Transfer Co., 6 N.W.2d 
380, 142 Neb 389, reheard 9 N.W. 
2d 198, 142 Neb. 389. 

63. Ala.—Ken Realty Co. v. State, 
25 So 2d 675, 247 Ala. 610, 166 A L. 
R. 588—Ex parte State, 90 So. 896, 
206 Ala. 575. 

Neb —Landis Mach. Co. v. Omaha 
Merchants Transfer Co,, 6 N.W,2d 
380, 142 Neh T 389, reheard 9 N.W. 
2d 198, 142 Neb, 389. 

64. Ariz,—Weber Showcase A Fix¬ 
ture Co. v. Kaufman, 44 P 2d 158, 
46 Ariz. 397. 

Fla.— Warren Co. v. Howell, 8 So. 2d 
167, 147 Fla. 608. 

60. Tex. —Wright v. San Antonio, 
Civ.App., S.W. 40#. , 

66 . Hhwaii —In re Taxes Maul Agri¬ 
cultural Co., 84 Hawaii 566—In re 
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Taxes Maui Agricultural Go.. 34 
Hawaii 515. 

ND—Regional Agr Credit Corp of 
Minneapolis, Minn , v Griggs Coun¬ 
ty, 10 NW.2d 861, 73 ND 1. 

67. R I —Merchants’ Cold Storage & 
Warehouse Co. v. Clarke, 110 A 
380, 43 RI. 37. 

68. Fla.—Root v. Wood, 21 So 2d 133, 
155 Fla 613. 

69. Mass.—Inhabitants of Town of 
Westport v. County Com’rs of 
Bristol County, 141 N.B. 591, 246 
Mass. 556. 

70. Mich—Petition of Auditor Gen¬ 
eral for Sale of Certain Lands, 245 
NW 522, 260 Mich. 578, followed 
in 245 N.W. 623, 260 Mich. 584 

N Y —People ex rel Adirondack Pow¬ 
er & Light Corporation v. Durey, 
203 NTS 805, 123 Misc. 111. 

71. Conn —Hazard Powder Co. v. 
Enfield, 69 A 16, 80 Conn 486 

Mass.—Inhabitants of Town of West- 
port v. County Com’rs of Bristol 
County, 141 NE. 591, 246 Mass. 
556. 

73. Utah —Utah Metal & Tunnel Co. 
v. Groesbeck, 219 P. 248, 62 Utah 
251. 

73. N.M— Storrie Project Water 
Users Ass’n v. Gonzales, 209 P.2d 
530, 68 N.M. 421. 

74. Mass.—Assessors of Boston v. 
Neal, 40 N.E 2d 898, 811 Mass 192. 

NY.—People ex rel. National Com¬ 
mercial Bank A Trust Co v. Lew¬ 
is, 39 N.Y S 2d 64, 179 Misc. 140. 

61 C J p 638 note 90* 
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gage the realty at any time at any price to any¬ 
body, 76 but after the recording of a deed by which 
the settlor releases to the beneficiary all that he had 
reserved to himself in the previous trust deed, the 
realty should be assessed to the beneficiary. 76 

Manufacturing capital . Where merchants and 
manufacturers are taxed differently, a license tax 
being imposed on a merchant, and a manufacturer 
being taxed by imposing an ad valorem tax on the 
amount of capital invested in his business, these 
taxes are to be assessed against a person who is en¬ 
gaged in both classes of business just as they would 
be if there were two entirely independent persons 
or corporations, one engaged in manufacturing and 
the other in merchandising, 77 and a manufacturer 
who is also a merchant is required to make an 
absolute severance of his manufacturing capital 
from the capital which he uses in his mercantile 
business. 78 

b. Timber and Minerals and Interests Therein 

Where the surface and underlying minerals are 


owned by the tame person they should not be separately 
valued and assessed, but land and timber standing there¬ 
on, as well as the surface and minerals or mineral In¬ 
terests, may and should be separately assessed where 
they are owned by different persons. 

Unless a constitutional provision is so worded and 
construed as to prohibit such assessment, 79 mineral 
rights are assessable 80 as real estate; 81 subsurface 
interests are covered by an assessment of the land 
as a whole; 82 and, where the surface and under¬ 
lying minerals are owned by the same person, they 
should not be separately valued and assessed. 83 Un¬ 
der some statutes, standing timber is taxable as 
real estate and cannot be assessed as personalty, 84 
and a severance of timber and lands in an assess¬ 
ment where there is no severance in title has been 
held to be irregular, although not necessarily render¬ 
ing the assessment void. 85 Except in some jurisdic¬ 
tions, 88 the land and timber standing thereon, 87 as 
well as the surface and minerals or mineral inter¬ 
ests, 88 may and should be separately assessed where 
they are owned by different persons. 


73. Va.—Old V City of Norfolk, 17 
S E 2d 427, 178 Vo. 378 

76. Va.—Old v. City of Norfolk. *u- 
pra. 

77. Va—Commonwealth v Crad- 
dock-Terry Co, 105 SE 576, 129 
Va. 62. 

76. Va.—Commonwealth v. Crad- 
dock-Terry Co, supra. 

79. La—Barthold v Dover, App. 
153 So 49, rehearing denied 153 
So. 724 

Mont—Hinz v Musselshell County, 
267 P. 1113, 82 Mont. 602 

80. Miss—Bailey v Federal Land 
Bank of New Orleans, 40 So 2d 173, 
206 Miss 354 

61 C J p 631 note 50. 

Pallure to file statement 

Original owner of mining proper¬ 
ty, which had been sold for taxes 
improperly levied by county assessor, 
was not precluded from contending 
that the property was mining proper¬ 
ty because the original owner had not 
filed with the state tax commission 
a sworn statement giving the infor¬ 
mation required to be furnished to the 
commission by statute.—Crystal Lime 
& Cement Co. v. Bobbins, 209 P.2d 
739, 116 Utah 314. 

81. Ark.—Sorkln v. Myers, 227 S.W. 
2d 958, 216 Ark. 908. 

Okl.—Mitcham v. Bowers, 188 P.2d 
363, 199 Okl. 558—Smith v. Ander¬ 
son. 162 P.2d 178, 196 Okl. 26- 
State v. Shamblin, 90 P.2d 1053, 
185 Okl. 126, followed in State v. 
Kirchner, 90 P.2d 1055, 185 Okl. 129. 
61 C.J. p 681 note 51. 

88. Colo.—Kansas City Life Ins. Co. 


v. Prowers County Oil & Gas Co, 
254 P 438, 81 Colo. 177 

Okl—Hales v. Lee, 184 P 2d 451, 
199 Okl 110 

83. Pa—Appeal of Scranton Lace 
Co from Assessment By Board for 
Assessment and Revision of Tax¬ 
es, Com PI , 43 Lack Jur 105 

Utah—Telonis v. Staley, 144 P.2d 
513, 104 Utah 537 

61 C J. p 631 note 53. 

84. Wash —Bennett v Grays Harbor 
County, 130 P 2d 1041, 15 Wash 2d 
331 

85. Ala —Daffin v. Scotch Lumber 
Co.. 145 So. 452, 226 Ala 33. 

86 . Wis —Schmidt v Town of Al- 
mon, Shawano County, 194 N W. 
168, 181 Wis 244 

61 C J. p 631 note 55. 

87. Miss—Gully v. J J. Newman 
Lumber Co, 164 So 891, 176 Miss 
48, set aside 168 So. 258, 176 Miss. 
48. 

Mont—Hilyard v. Engel, 209 P.2d 
895, 123 Mont 20 

61 C.J. p 631 note 56. 

88. Iowa—Patterson v May, 29 N. 
W.2d 547, 239 Iowa 602. 

Kan.—Medford v. Board of Trustees 
of Park College, 175 P.2d 96, 162 
Kan 169—Rathbun v. Williams, 121 
P.2d 243, 154 Kan. 601. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 54 S.W.2d 
377, 245 Ky. 822. 

Miss.—Bailey v. Federal Land Bank 
of New Orleans, 40 So.2d 173, 206 
Miss. 354—Hendrix v. Foote, 88 So. 
2d 111, 205 Miss. 1, motion sustain¬ 
ed 38 So. 2d 919—Stern v. Parker, 


tion of error overruled 27 So 2d 
402, 200 Miss 27. 

Mo—Kernkamp v Wellsville Fire 
Brick Co, 170 S W 2d 692, 237 Mo 
App 457. 

Mont.—Rist v. Toole County, 159 P 
2d 340, 117 Mont. 426, 162 A.L.R. 
406. 

NM.—Sims v. Vosburg, 91 P.2d 434, 
43 NM 255. 

NY—Zinner v Palmer. 73 N Y.S.2d 
279, 272 AppDiv. 618, reargument 
denied 76 N Y S 2d 90, 272 AppDiv. 
1081, affirmed 81 N E 2d 99, 298 N. 
Y. 558. 

Okl.—Mitcham v. Bowers, 188 F.2d 
363, 199 Okl. 558 

Tex —Electra Independent School 
Dlst. v W T. Waggoner Estate, 
168 S W 2d 645. 140 Tex 483 
Utah—Crystal Lime & Cement Co. 
v Robbins, 209 P 2d 739, 116 Utah 
314 

61 C.J P 631 note 57 

Mere execution of mineral deed 

does not constitute a severance of 
surface and mineral rights and does 
not create a separation in ownership 
of such interests so that they can 
be taxed separately, and such sev¬ 
erance of interests and passing of 
title do not occur until delivery of 
instrument to grantee.—Burgin v. 
Newman, 164 P.2d 119, 160 Kan. 692 

Effeot of Improper assessment 
Where mineral rights are not as¬ 
sessed separately from the surface 
by the assessor as required by stat¬ 
ute, the assessment made will be held 
to apply only to the surface rights; 
and, where a separate assessment of 
minerals was undertaken, but it failed 
* because of clerical error, failure was 


25 So.2d 787, 200 Miss. 27, suggeft* 
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Sulphur, which has been removed from under¬ 
ground in a liquid state and allowed to solidify, is 
properly assessed as movable property. 89 

Dead timber should not be assessed separate from 
live timber. 90 

Mining claim. Where a mining claim is non¬ 
productive, it may, by force of statute, be valued as 
though it were real estate. 91 

Zones . There is no inherent error in the action 
of a county assessor in dividing the timber lands of 
the county into convenient zones as a basis for as¬ 
sessment and taxation. 92 

c. Machinery, Improvements, and Fixtures 

Generally, an assessment of real estate may and 
should Include fixtures, structures, and Improvements on 
the land, although where the land and buildings thereon 
are separately owned, they may be separately assessed 
to the respective owners thereof. 

Generally speaking, in the absence of a statute 
to the contrary, 93 an assessment of real estate 
may and should include fixtures, structures, and 
improvements on the land. 94 Where land and 
buildings thereon are separately owned they are 
to be separately assessed to the respective owners 
thereof, 95 and under some statutes the buildings 


are to be assessed, in such case, as real estate, 96 
but under other statutes improvements which a 
lessee is privileged to remove on the termination 
of the lease are assessable as personal property. 97 
Where there is an agreement with respect to a 
tentative assessment before the date of finality of 
the assessment, excepting only a claim as to un¬ 
finished improvements, the subsequent assessment of 
the improvements has been held valid. 98 

Machinery used in manufacturing . It is variously 
held under different statutory provisions, and the 
construction placed thereon, that machinery in a 
mill or factory is to be assessed as a part of the 
mill or factory, 99 and as real estate, 1 notwithstand¬ 
ing a private arrangement between landlord and 
tenant which permits the latter to remove the machin¬ 
ery at the end of the term; 2 that machinery used 
in manufacturing is to be separately valued as real 
estate when it is attached to a building, 3 but not 
when it is carried from place to place, 4 that ma¬ 
chinery and equipment used in manufacturing shall 
be included in the assessment of personal property 
of the manufacturer, even though it is attached to 
the real estate; 6 that machinery and equipment, 
which are accessory to the business conducted on 
the premises, are taxable as personal property; 6 


immaterial, since an assessment after 
severance reaches only the land sur¬ 
face or fee, as distinguished from 
minerals.—Jones v. Brown, 199 S.W. 
2d 973, 211 Ark. 164. 

Term “convey,” within Mining Act 
providing that when owner of any 
land shall convey, by deed or lease, 
any mining right therein, such con¬ 
veyance shall be taxable separately, 
means a grant which passes title and 
it is immaterial whether conveyance 
is by deed or lease.—People ex rel. 
Hargrave v.* Phillips, 67 N.E 2d 281, 
394 Ill. 119. 

Duties of taxpayer 

Taxpayer was not required to go 
before supervisors of county and in¬ 
sist that board of supervisors enter 
an order approving assessments by 
tax collector of county of minerals 
separately from the land, where su¬ 
pervisors would not assess the miner¬ 
als separately, so that appearance of 
taxpayer before supervisors would 
have been useless; and, where tax 
collector of county assessed miner¬ 
als separately from the land, but it 
was undisputed that supervisors of 
county would not assess the minerals 
separately, taxpayer was not required 
to institute mandamus proceedings 
against the supervisors in a vain ef¬ 
fort to compel them to enter an order 
approving the assessment as made 
by the collector.—McNatt v. Hyman, 
33 So.2d 107, 294 Miss. 324. 


89. U.S.—Union Sulphur Co v. Held, 
D.C.La, 271 F. 978. 

90. La.—Crowell & Spencer Lumber 
Co. v. Police Jury of Natchitoches 
Parish, 115 So 51, 164 La. 971. 

91. Ariz—Earhart v. Powers, 148 P. 
286, 17 Ariz 55. 

98. U.S —Clallam Lumber Co v. 
Clallam County, Wash, 245 F 399, 
157 C.C.A. 561. 

93. Md.—William Skinner, etc., Ship 
Bldg, etc, Co v. Baltimore, 53 A. 
416, 96 Md. 32—Wells v. Hyatts- 
ville, 26 A. 357, 77 Md. 125, 20 L R. 
A. 89. 

94. Colo—French v. Golston, 100 P. 
2d 581, 105 Colo. 578. 

La.—Whited v. Louisiana Tax Com¬ 
mission, 152 So. 552, 178 La. 877. 
Or.—First Nat. Bank of Portland v. 
Marion County, 130 P.2d 9, 169 Or. 
595. 

61 C.J. p 631 note 63. 

95. U.S.—U. S. v. Erie County, D.C. 
N.Y., 81 F.Supp. 57. 

Me.—Portland Terminal Co. v. Hinds, 
89 A 2d 6, 141 Me. 68, 154 A.L.R. 
1802. 

N.Y.—Zinner v. Palmer, 73 N.Y.S.2d 
279, 272 App.Div. 518, reargument 
denied 75 N.Y.S.2d 90. 272 App. 
Div. 1081, affirmed 81 N.E.2d 99, 
298 N.Y. 558—Rose v. Elliott, 218 
N.Y.S. 185* 218 App.Div. 287. 

61 C<J. p 631 note 64. 
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96. Me —Portland Terminal Co v. 
Hinds, 39 A 2d 6, 141 Me. 68, 154 A. 
LR 302 

61 C J. p 631 note 65. 

97. Kan—Boxer v Sears, 241 P. 443, 
119 Kan 733 

61 C J p 631 note 66 

98. Md —Wasena Housing Corp v. 
Levay, 52 A 2d 903, 188 Md 383 

99. Conn—Sprague v. Lisbon, 30 
Conn 18 

Pa.—Guthrie v Pittsburg Dry Goods 
Co., 47 Pa Super. 384. 

1. Pa.—Guthrie v. Pittsburg Dry 
Goods Co, supra. 

8. Pa. — Guthrie v. Pittsburg Dry 
Goods Co., supra. 

3. Va.—Carolina Cotton & Woolen 
Mills Co. v. Commonwealth, 121 S. 
E. 65, 138 Va 71. 

4. Va.—Buchanan County v. W. M. 
Ritter Lumber Co., 100 S E. 546, 125 
Va. 617. 

5. Ohio.—Diamond Alkali Co v. 
County Board of Revision Lake 
County, B.T.A., 98 N.E.2d 95. 

Wash.—Columbia River Door Co. v. 
Cowlitz County, 216 P. 875, 125 
Wash. 603. 

6* Ohio. —Standard Oil Co. v. Zan- 
gerle, 60 N.E.2d 59, 144 Ohio St. 
523—Zangerle v. Standard Oil CO., 
60 N,E.2d 52, 144 Ohio St. 506. 
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and that machinery used for trade or manufacture is 
not assessable as real estate where it can be re¬ 
moved from a building without material injury 
thereto . 7 Under statutes relating to the assessment 
of machinery and manufacturing machinery, the ac¬ 
tual use of machinery controls its classification ; 8 
“manufacturing” is not a technical word, but has 
a common, ordinary meaning , 9 and “manufac¬ 
turers” are only those who manufacture articles of 
trade as the principal part of their business . 10 

Mining machines which are movable and are ac¬ 
tually moved from mine to mine and from place to 
place in the same mine are not assessable where 
they have not been made the subject of assessment 
by statute . 11 

Boilers remaining and used in a building are re¬ 
garded as an integral part thereof so as to be as¬ 
sessable as real estate . 12 

<L Life Estates and Leaseholds 

Ordinarily, a leasehold interest is not assessable as 
such against the owner thereof, and an assessment is 
properly made In the name of a life tenant. 


Ordinarily, a leasehold interest is not assessable 
as such against the owner thereof , 13 but is regarded 
as one of the lesser interests to be included in the 
single assessment against the owner of the free¬ 
hold estate in the land . 14 Rent to become due has 
been held not to be subject to taxation against the 
owner of land which is also taxed 15 On the other 
hand, a leasehold is assessable to the lessee where a 
grant, although technically a lease, demises to the 
lessee every beneficial interest in the land in per¬ 
petuity for a nominal rental and retains only a 
technical fee , 16 or where a mineral lessee is given 
the right of entry or the sole right to the surface 
use . 17 Also, the estate of a lessee created by a 
lease for an indefinite period may be assessed sep¬ 
arately from the balance of the fee , 18 and an as¬ 
sessment is properly made in the name of a life 
tenant . 19 Likewise, where the title of a lessee of 
property is a base or determinable fee, the property 
should be assessed to such lessee 20 Under some 
statutes a leasehold must be valued or assessed sepa¬ 
rately 21 as personal property . 22 Where the state 


7. NY —People ex rel Jacob Rup- 
pert Realty Corporation v Cantor, 
188 N.YS. 885, 115 Misc. 519. 

8. Mont —Chicago, M, St. P & P. 
R. Co v Custer County, 32 P.2d 8, 
96 Mont. 566. 

Generation of electricity 

Machinery capable of being used 
for, and actually used in, genera¬ 
tion of electricity as a business is 
“manufacturing machinery "—Chica¬ 
go, M, St P & P R. Co v Custer 
County, supra. 

Goal bridges used in handling coal 
on docks are “machinery” within tax 
statute —State v Clarkson Coal & 
Dock Co., 246 N W. 538, 188 Minn. 106 

9. Mont.—Chicago, M., St. P & P. 
R Co v Custer County, 32 P 2d 8, 
96 Mont 666 

Bleetrlo current 

Electric current used in industry 
or for lighting, produced by employ¬ 
ment of labor and machinery, is 
“manufactured.”—Chicago, M, St. P. 
& P. R. Co. v. Custer County, supra. 

10. Mont—Chicago, M., St. P. ft P. 
R. Co. v. Custer County, supra. 

Xnoldental manufacture 

Where person engaged in business 
other than manufacturing incidental¬ 
ly manufactures something used in 
his regular business or as by-product, 
his business is not for purposes of 
taxation transformed into “manufac¬ 
turing business."—-Chicago, M. St. P. 
ft P. R. Co. v. Custer County, supra. 
XI. Pa.— In re Assessment of Irwin 
Basin Coal Lands, 17 PaDist. 825. 

18. NY.—People ex rel. Jacob Rup- 
pert Realty Corporation v. Cantor, 
188 N.Y.S. 885, 115 Misc. 619. 


13. Ky—Purcell v City of Lexing¬ 
ton, 216 SW. 599, 186 Ky 381, er¬ 
ror dismissed 40 SCt 583, 253 US 
476, 64 LEd 1021. 

Mont — Corpus Juris quoted In Rist v. 
Toole County, 159 P 2d 340, 346, 
117 Mont 426, 162 A.L R 406. 

14. Miss—Bailey v. Federal Land 
Bank of New Orleans, 40 So 2d 173, 
206 Miss. 354. 

Mont— Corpus Juris quoted in Rist 
v. Toole County, 159 P 2d 340, 346, 
117 Mont. 426, 162 A.L.R. 406. 

N J — Becker v. Mayor & Council of 
Borough of Little Perry, 19 A 2d 
667, 126 N. J Law 338—Application 
for Awarding of Process of Sub¬ 
poena Pursuant to R.S 54:4-16, 34 
A 2d 239, 21 N J Misc. 387. 

61 C J p 632 note 78 

15. Ill.—People ex rel Hargrave v. 
Phillips, 67 N E 2d 281, 394 Ill. 119 
Royalty received from an oil and 

gas lease is “rent,” and hence not 
separately taxable under Mining Act; 
if royalty was due and unpaid it was 
personal property, and if it was un¬ 
accrued rental, it was realty belong¬ 
ing to lessor.—People ex rel. Har¬ 
grave v. Phillips, supra. 

X6. Ky. — Purcell v. City of Lexing¬ 
ton, 216 SW 599, 186 Ky. 381, er¬ 
ror dismissed 40 S Ct. 583, 258 U.S 
476, 64 L.Ed. 1021. 

17. Miss.—Smith County Oil Co. v. 
Board of Sup’rs of Simpson County, 
25 So 2d 457, 200 Miss. 18, sugges¬ 
tion of error overruled 26 So.2d 
685, 200 Miss. 18. 

As aa entirety 

The method by which to assess a 
| mineral lease, which gives lessee the 
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sole right to the surface use, is to 
assess the lease as an entirety to 
owner thereof, instead of attempting 
to split it into fractional parts, and 
assessments should be made without 
regard to question whether lease does 
or does not give to lessee any present 
ownership in the minerals in place 
which may or may not be under the 
surface —Smith County Oil Co. v. 
Board of Sup’rs of Simpson County, 
supra. 

Assessable ad valorem 

An oil or gas lease with right of 
entry is assessable ad valorem, but 
not including the oil or gas as a sep¬ 
arate item of valuation —Smith Coun¬ 
ty Oil Co v Board of Sup’rs of Simp¬ 
son County, supra. 

18. Cal —McCracken v Hummel, 110 
P 2d 700, 43 Cal App 2d 302 

19. Me—Kelley v. Jones, 86 A. 252, 
110 Me. 360 

Ya—Powers v. City of Richmond, 94 
S E 803, 122 Va 328, error dismiss¬ 
ed 40 S.Ct. 118, 251 U.S 536, 64 L. 
Ed 404. 

20. Conn.—-Connecticut Spiritualistic 
Camp Meeting Assoc v. East Lyme, 
5 A 849, 54 Conn. 152. 

21. Tenn.—State v, Groavenor, 258 S. 
W. 140, 149 Tenn. 158. 

Turpentine, mineral, and other rights 
granted by leases 

Ala.—Ken Realty Co. v. State, 25 So. 
2d 675, 247 Ala. 610, 166 A.L.R. 
588. 

22. Wash.—In re Assessment of Met¬ 
ropolitan Bldg. Co., 258 P. 473, 144 
Wash. 469, followed in State v. Su¬ 
perior Court of Washington for 
Thurston County, 258 P. 477, 144 
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owns the fee, a leasehold may be assessed apart from 
the fee . 23 

A "turpentine lease,” that is, a lease giving the 
right and privilege to enter on land for a term and 
extract gum or crude products from pine trees,,is 
assessable as personal , 24 and not as real , 26 property. 

e. Property of Partners or Joint Owners 

The property of a copartnership should be assessed 
to It in the firm name, and real property belonging to 
several persons as joint tenants or tenants in common 
should be assessed to them Jointly. 

The property of a copartnership should be as¬ 
sessed to it in the firm name . 26 Real property be¬ 
longing to several persons as joint tenants or 
tenants in common should be assessed to them joint- 
ly, giving the names of all . 27 In some , 28 but not 
all , 29 jurisdictions property need not, and in some , 30 
but not all , 31 jurisdictions may not, be assessed to 
cotenants separately according to their undivided 
interests or aliquot parts representing such inter¬ 
ests. Whether an assessment of land, owned jointly 
by two or more persons, in the name of one person 
is valid as to such person’s interest in the land, 
depends on the language used in the pertinent stat¬ 
ute . 32 Obviously, property owned by one person 
alone, and which has never been jointly owned, 
should not be assessed in the name of two persons ; 33 
and a credit consisting of part of the purchase price 
of land formerly owned in common should not be 
listed as a whole against the vendors , 34 but the 
interest of each should be listed against him . 36 


§ 405. —— Occupied or Unoccupied Land 

An assessment of seated or occupied land ae unseat* 
ed or unoccupied, or vice versa, la Invalid. 

Irl several of the states the statutes make a 
distinction between "seated” or "occupied” lands and 
those which are "unseated” or "unoccupied,” re¬ 
quiring those of the one class to be separately as¬ 
sessed from those of the other, or even to be placed 
on a different list, or directing that they shall be 
differently described, or requiring the assessment to 
be made in the name of the owner in the one case 
but not in the other . 36 Whatever the distinction, it 
is regarded as imperative, so that an assessment of 
seated or occupied land as unseated or unoccupied, 
or vice versa, is invalid . 37 The question of oc¬ 
cupancy or nonoccupancy is one of fact rather than 
of intention . 38 An entry on the land, not merely 
transient, but of a more or less permanent char¬ 
acter, and either for the purpose of residence or of 
cultivation, makes it "seated” land . 39 "Seated land” 
is a term used, as opposed to “unseated land,” in 
state tax laws, as meaning land which is occupied, 
cultivated, improved, reclaimed, farmed, or used as 
a place of residence ; 40 or which has on it such 
permanent improvements as indicate a personal 
responsibility for its taxes 41 On the other hand, 
temporary residence of a trespasser to take off tim¬ 
ber will not fix on a tract of land the character of 
seated land after he has left it . 42 Once having 
this character, land is presumed to continue seated 
until a change is shown ; 43 but land once seated may 


Wash 701—Metropolitan Bldg. Co 
v. King County, 113 P. 1114, 62 
Wash 400 

23. Cal.—San Pedro, L A. & S. L. 
R. Co. v. City of Los Angeles, 179 
P. 393, 180 Cal. 18. 

24. Miss—Jones v. Adams, 61 So. 
420, 104 Miss. 397. 

28. Miss.—Hancock County v. Im¬ 
perial Naval Stores Co., 47 So 177, 
93 Mias 822. 17 L.R.A.N.S., 693, 
136 Am.S.R. 561. 

26. Wis.—State ex rel. Wisconsin 
Compensation Rating and Inspec¬ 
tion Bureau v. City of Milwaukee, 
28 N.W.2d 501, 249 Wis. 71. 

61 C J. p 637 note 52. 

27. Va.—Corpus Juris cited la Albe¬ 
marle County v. Massey, 32 S.B.2d 
228, 229, 183 Va. 310. 

61 C.J p 637 note 53. 

Designation of joint towners on as¬ 
sessment rolls or books see infra i 
458. 

Payment without objeotloa 
The fact that taxes had been paid 

for many years without objection to 

erroneous assessment of land in name 

of one of joint owners did not pre¬ 


clude taxpayers, either on ground of 
waiver or estoppel, from objecting to 
the assessment.—Albemarle County 
v. Massey, 32 S E 2d 228, 183 Va 
310. 

\ 

28. Iowa—Meyer v. Dubuque Coun¬ 
ty, 49 Iowa 193 

29. Hawaii —In re Assessment of 
Taxes, Hui of Kahana, 21 Hawaii 
676. 

30. W.Va—Jarrett v. Osborne, 101 
S.E 162, 84 W Va 559. 

61 C J. p 637 note 59. 

31. Ark—Payne v. Danley, 18 Ark. 
441, 68 AmD. 187. 

Utah —Tlntic Undine Min. Co. v. Er- 
canbrack, 74 P 2d 1184, 93 Utah 561. 

32. Va.—City of Norfolk v. Stephen¬ 
son, 38 S.E 2d 570, 185 Va. 305, 
171 A.L.R. 1344. 

Whsre the statute is olear in other 

respeots and permits a joint owner, 
to pay his part of the tax and have 
his interest In the land exonerated, 
an assessment in the name of the 
Joint owner is valid.—City of Norfolk 
v. Stephenson, supra. 

33. . La.—Denegre v. Qerac, 35 La. 
Ann. 952. 


34. Minn—State v. Rand, 40 NW 
835, 39 Minn 502. 

35. Minn.—State v. Rand, supra 

30. Pa.—Pittsburg Hunting Club v. 
Snyder, 51 Pa Super 174 

61 C.J. p 632 note 87 

37. U S —Northumberland County v 
Philadelphia and Reading Coal 4k 
Iron Co, C.CAPa., 131 F.2d 662 

61 C.J. p 632 note 88. 

38. Pa.—Stoetzel v. Jackson, 105 Pa 
562. 

61 C J. p 632 note 89. 

39. Ga—Southern Banking, etc, Co 
v. Wilcox Lumber Co., 46 S.E 668, 
119 Ga. 519. 

61 C.J. p 632 note 90. 

40. Pa.—Earley v. Euwer, 102 Pa. 
338. 

56 C.J. p 1265 notes 92-94. 

41. Pa.—Stoetzel v. Jackson, 105 Pa. 

' 662. 

* i 

42. Pa.—Lackawanna Iron, etc., Co., 
v. Faleh, 55 Pa. 90. 

43. Pa.—Stewart v. Trevor, 66 Pa,i 
374. 

61 C.J. p 633 note 92. 
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thereafter become unseated; 44 and an entire and 
permanent abandonment of the premises, suffering 
the land to return to its native wild state, will trans¬ 
form it again from seated to unseated property. 46 
In taxing wild land the soil and growth need not 
be valued separately if impracticable, even though 
the soil and growth thereon are owned by different 
persons. 46 

All or part of tract . Unseated land should be 
valued and assessed according to single original 
tracts; 47 and the assessor should not divide an 
entire tract of a single owner 48 and make fictitious 
new tracts. 49 Cultivation of part of an undivided 
tract of land will render the whole seated, 60 but, 
where a tract of land is divided and a part thereof 
sold to a purchaser who occupies it, the residue may 
be assessed in the name of the original warrantee 
as unseated land. 61 

§ 406. - Lands of Residents or Nonresi¬ 

dents 

A compliance with statutes requiring the separate 
classification or assessment of lands of resident and non¬ 


§§ 405-407 

resident owners Is essential to the validity of the assess* 
ment. 

A compliance with statutes requiring the separate 
classification or assessment of lands of resident and 
nonresident owners is essential to the validity of 
the assessment. 62 If there is a statute requiring 
land owned by a nonresident to be assessed to the 
occupant, if occupied, an assessment of such land 
as nonresident is invalid. 63 Lands owned by a non¬ 
resident must be described with such certainty and 
particularity that they may readily be identified. 64 

§ 407. - Separate Parcels of Land 

Generally, a joint assessment of two parcels of land 
belonging to different owners is entirely invalid. 

A statutory requirement that each separate and 
distinct lot, parcel, or tract of land shall be 
separately valued and assessed is imperative, 65 but 
it has been held that the inclusion of several 
parcels in one assessment is an irregularity which 
may be cured. 66 A joint assessment of two parcels 
of land belonging to different owners is entirely in¬ 
valid, 67 and the same rule applies where the two 
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44. Pa—Pittsburg Hunting: Club v 
Snyder, 61 Pa Super 174 

45. Pa.—Arthurs v. King, 84 Pa 526 
61 C J. p 633 note 94 

40. Me —Pejepscot Paper Co. ▼. 
State, 184 A. 764, 134 Me. 238 

“a■^owth ,, 

Under statute contemplating sepa¬ 
rate valuation of soil and growth 
thereon If owned by different persons, 
word “growth*' was limited to en¬ 
largement and increase of trees val¬ 
uable for timber and wood, and hence 
excluded blueberries, therefore, own¬ 
er of wild lands in unorganized town¬ 
ships was properly taxed according 
to valuation of part thereof as tim¬ 
bered land and part as open blueberry 
land, notwithstanding ownership by 
third persons of right to cultivate and 
pick blueberries —Pejepscot Paper 
Co. v. State, supra. 

47. Pa,—Appeal of Goodyear, 37 Pa 
Co 677. 

48. Pa.—Appeal of Goodyear, supra. 
Cl C.J. p 633 note 97. 

49. Pa—Appeal of Goodyear, supra 

50. Pa.—Campbell v. Wilson, 1 
Watts 603-TT-Arthurs v. Bascom, 28 
Leg.Int. 284. 

51. Pa.—Campbell v. Wilson. 1 
Watts 603. 

58. N.H.—Randall v. Watson, 46 A. 

688< 70 N.H. 236. 

$1 C.J. P 693 note 8. 

53. KT.Y.—Shea v. Campbell, 128 N.Y. 
S. 608. 71 Mieo. 222. 


54. Me—Orono v Veazie, 61 Me 431 
61 C J p 633 note 6 

55. Okl —Board of Com’rs of Tulsa 
County v Sutton. 95 P 2d 648, 
186 Okl 666—Emery v. Stansbury, 
49 P 2d 155. 173 Okl 47 8 

R.I —Acme Corp. v. Mowrey, 194 A 
593, 59 R I 163, reargument denied 
195 A 213, 59 RI 240 
61 C J p 633 note 7. 

Absurd consequences 

The supreme court was to presume | 
that absurd consequences were not 
intended by legislature in enacting 
a tax statute requiring that each lot 
or part of lot in a city or town be 
assessed separately on the tax rolls — 
Board of Com'rs of Tulsa County v. 
Sutton, 95 P 2d 648, 185 Okl. 665. 
“Private street” 

Where strip marked on plat “pri¬ 
vate street" separated two lots, sep¬ 
arate assessment of the parcel mark¬ 
ed “private street" was not Invalid 
even if adjoining lot owners each 
received title to one half the street 
where it was admitted that no return 
for taxation was made, and under 
statute, abutting private streets are 
not required to be included by infer¬ 
ence or otherwise In assessments ex¬ 
pressly covering only lots In a dty 
subdivision, and the private streets 
may be separately assessed—Wolf- 
son V. Heins, 6 So.2d 858, 149 Fla. 
499. 

Separate values of mining lands 

Those portions of co&l lands from 
which coal has been extracted, or 
from which coal cannot be mined for 
reason of safety, or because flooded, 
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or because of mining expense, should 
be assessed separately from those 
portions which are in active produc¬ 
tion, since they do not have same val¬ 
ue for tax assessment —Appeal of 
Lehigh Nav Coal Co, 193 A. 60, 327 
Pa. 327. 

56. Miss.—North v Culpepper, 63 
So 419, 97 Miss 730 

61 C.J. p 633 note 6. 

57. Ark—Kaplan v Scherer, 169 S. 
W.2d 660. 205 Ark 554 

Mass.—Shruhan v City of Revere, 
9 N E 2d 411, 298 Mass 12 
Okl —Cherry v Crown Hill Cemetery 
Trust, 191 P 2d 591, 200 Okl 35— 
Evans v. Neal, 180 P 2d 661, 198 
Okl 515—Clark v Prince, 131 P 
2d 761, 191 Okl 551, 144 ALR 
337 

Utah —Tintic Undine Min. Co v Er- 
canbrack, 74 P 2d 1184, 93 Utah 
561 

61 C J. p 633 note 8. 

Application of tax rates 

Failure of county auditor, in mak¬ 
ing up tax list, to apply tax rates to 
each separate valuation of each sepa¬ 
rate tract of realty, Instead of apply¬ 
ing rate to aggregate valuation of 
separate tracts, does not render as¬ 
sessment void, if from description of 
properties and separate valuations 
placed thereon amount of the Ux of 
separate tract could be ascertained 
by applying the tax rate thereto so 
as to enable taxpayer to pay taxes 
on each such separate tract or to re¬ 
deem such separate tract In event of 
a tax sale.—Read v Sohulmeister, 
•296 I*:W. 169, 229 Iowa 844. 
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parcels ,are owned by the same person, 58 unless the 
assessment may be saved by the aid of a statute 
curing defects and irregularities, 59 or unless the 
owner waives, or estops himself to allege, its il¬ 
legality, by listing and valuing the property him¬ 
self in the manner adopted by the assessors, 60 or by 
acquiescing in it 61 The rule means that two or 
more disconnected parcels or tracts shall not be as¬ 
sessed together; 62 and it applies in general to the 
lots into which city or town blocks or squares are 
divided, 63 although in some jurisdictions a block 
belonging wholly to one person may be assessed as 
a single parcel, 64 and so may contiguous lots, or 
parcels of town or country land held by the same 
person under the same title, 66 at least where they 
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are occupied or used together as an entirety. 66 
While a single tract should be valued as a unit, 67 
it is npt improper in making a preliminary compu¬ 
tation, first to value different parts, where they are 
not treated or assessed as separate units, and the 
aggregate result is the assessment of a single unit. 66 
Where fractional lots of a section bordering a 
stream are assessed for taxation by the lot num¬ 
bers designated in a government survey, with or 
without any designation of acreage, such assessment 
includes any accretions thereto. 69 

Where one building is erected on two or more 
lots, a single assessment is proper 70 where one per¬ 
son has title in fee to one lot and a perpetual lease- 
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66. La.—'Natalbany Lumber Co. v. 
Louisiana Tax Commission, 143 So. 
.20, 175 La. 110 

N.Y.—'People ex rel. Brooklyn Union 
Gas Co. v Miller, 14 N Y S 2d 444, 
172 Misc. 160, affirmed 17 N Y S 2d 
1022, 258 App.Div. 1066, appeal de¬ 
nied 18 N.Y S.2d 746, 259 App.Div 
719 

R.I—Acme Corp v. Mowrey, 194 A 
593, 59 R I 163, reargument denied 
195 A. 213, 59 RI 240 
Tex.—Electra Independent School 
Dist. v. W T. Waggoner Estate, 168 
SW.2d 64*5, 140 Tex. 483. 

61 C.J. p 633 note 9. 

Assessing aocording to largest sub¬ 
division 

Statute providing that assessor 
shall list all realty according to larg¬ 
est legal subdivision as near as pos¬ 
sible does not imply power in asses¬ 
sor to assess several parcels of prop¬ 
erty under lump sum valuation—Pa¬ 
cific Telephone & Telegraph Co v. 
Wooster, 34 P 2d 451, 178 Wash. 180. 

Yraot farmed as part of another 

Where farm was assessed for tax¬ 
ation in three segregated tracts, of 
which two were separated by a road, 
but segregation of third tract appear¬ 
ed arbitrary, fact that third tract 
was fanned as a part of other tract 
did not nullify the assessment, so as 
to enable claimants who did not offer 
to pay taxes to escape effect of tax 
deeds—Olson v Tax Service Corp., 
76 P.2d 1113, 102 Colo. 75. 

80. R.I.—Acme Corp. v. Mowrey, 194 
A. 593, 69 R I 163, reargument de¬ 
nied 195 A. 213, 59 R.I. 240. 

61 C.J. p 683 note 10. 

Statute held not to ours Invalidity 
R.I.—Acme Corp. v. Mowrey, supra. 

60. Neb.—Haarmann Vinegar & 
Pickle Co. v. Douglas County, 241 
N.W. 117, 122 Neb. 648. 

R.I.—Acme Corp. v. Mowrey, 194 A. 
603, 69 R.I. 163, reargument denied 
106 A. 213, 69 R.I. 240. 

Tex. —Victory v. Hinson, Civ.App. . 


71 S.W 2d 365, affirmed 102 S.W.2d 
194, 129 Tex. 30. 

61 C J. p 634 note 11. 

61. Mont—Cobban v. Hinds, 59 P. 1, 
23 Mont. 338 

Failure to give list 

The assessment of one parcel con¬ 
taining residence, and another parcel 
across road containing stable, as a 
single parcel with a single valuation, 
was valid, where owner did not give 
assessor list of realty, and owner was 
not misled —Town of Lenox v Ogles¬ 
by, 41 N E 2d 45. 311 Mass. 269. 

62. Or.—Clatsop County v. Taylor, 
119 P.2d 285, 167 Or '563— Corpus 
juris cited in Guthrie v. Haun, 76 
P.2d 292, 294, 159 Or 50. 

61 C.J p 034 note 13 
Aocretlon 

Where an alley in a city was vacat¬ 
ed and the land in alley accreted to 
adjoining landowners and became a 
part thereof, no separate lot or par¬ 
cel of real estate remained for pur¬ 
poses of taxation.—Miller v. Robber- 
son. 227 P.2d 664, 204 Okl. 114. 

To protect property owner 

The policy of the law in requiring 
separate valuations to be placed on 
disconnected and distinct parcels or 
tracts of land for taxation purposes 
is to protect the rights of the prop¬ 
erty owner and enable him to redeem 
any tract or parcel by paying the 
amount of tax specifically charged 
thereon.—Guthrie v. Haun, 76 F.2d 
292, 159 Or. 50. 

63. Okl.—Board of Oom’ns of Tulsa 
County v. Sutton, 95 P.2d 648, 185 
Okl. 665. 

61 C.J. p 634 note 14. 

Abandonment of lots 
If copy of certificate of abandon¬ 
ment by realty company of lots in 
subdivision was filed by company 
with town board of assessors, assess¬ 
ment on basis of lots Instead of acre¬ 
age was void, since an assessment 
based on units other than those re¬ 
quired by statute is void.—Griffin v. 
Lamport Realty Co., 96 N.Y.S.24 732, 
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276 App.Div. 1103, affirmed 98 NE2d 
703, 302 N.Y. 728, motion denied 100 
N E 2d 40. 302 (N.Y. 841 

64. Ariz—Jacobs v. Buck&lew, 42 
P 619, 4 Ariz 351 

61 C.J. p 634 note 16. 

65. Mass —Town of Franklin v. Met¬ 
calfe, 30 N E 2d 262, 307 Mass 386 
—City of Marlborough v. Poorvu, 
25 N E 2d 189, 305 Mass 124 

Okl—Hales v Lee, 184 P 2d 451. 199 
Okl. 110—Westerheide v. Wilcox, 
124 P 2d 409, 190 Okl 382 
Or—Clatsop County v Taylor, 119 
P 2d 286, 107 Or 663— Corpus Juris 
cited in Guthrie v. Haun. 70 P.2d 
292, 294, 109 Or 50 

Pa —First Nat. Bank, for Use of 
Hunter, v Mount. 7 A 2d 628, 136 
Pa.Super. 649—Campbell v. Warden, 
46 Pa.Dist & Co. 465 
Tex —State Mortg. Corporation v. 

Affleck, Com App , 51 S W.2d 274. 

61 C J. p 634 note 16 
One “parcer* 

Generally, several lots in the same 
block, contiguous to each other and 
owned by the same person, are deem¬ 
ed one “parcel” of land within con¬ 
templation of statute requiring full 
cash value of each “parcel” of land 
attached to be set down in assess¬ 
ment roll.—Guthrie v. Haun, 70 P. 
2d 292, 159 Or. 50. 

66. Pa.—'Appeal of Glen Alden Coal 
Co., 184 A. 123, 321 Pa. 333. 

Tex.—Moody-Seagraves Co v. City of 
Galveston, Civ App., 43 S.W.2d 967, 
error refused. 

61 C J. p 634 note 17. 

67. La.—Crowell & Spencer Lumber 
Co. v. Word, 93 So. 678, 152 La. 
465. 

68. Mass.—Cotton v. Town of Lex¬ 
ington, 158 N.E. 825, 261 Mass. 169. 

69. Okl.—Criswell v. Wilson, 175 P. 
2d 87, 198 Okl. 47. 

70. Okl.—Flint v. Board of Cpm’rs of 
Tulsa County. 112 P.2d 167. 188 
Okl. 628—Board of Oom’rs of Tulsa 
County v. Sutton, 95 P.2d 648, 195 
Okl. 665. 
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hold of the other lot, 71 or, under some municipal 
charter provisions, even where each lot is owned by 
a different person. 72 

Change in status. Where a person buys several 
contiguous tracts from different owners and throws 
them together into one tract, they cease to be sepa¬ 
rate lots or tracts and become one for the purpose 
of assessment. 73 Conversely, where a portion of a 
lot or tract is sold, the part sold should be assessed 
separately, 74 and the original lot or tract should not 
be assessed as an entirety; 76 but the residue in 
the hands of the grantor should be assessed as one 
body or tract of land. 76 

§ 408. - Necessity of Assessment to 

Owner 

Generally, statutes requiring real property to be as¬ 


sessed In the name of the owner, or the owner or occu¬ 
pant, are mandatory, so that an assessment made In 
the name of one who Is not the owner, or the owner or 
occupant, of the property, when the true owner is known 
or, by the exercise of ordinary care, could be discov¬ 
ered, is invalid. 

Although the rule is not followed in all jurisdic¬ 
tions, 77 statutes requiring real property to be as¬ 
sessed in the name of the owner, or the owner or 
occupant, are mandatory, so that an assessment 
made in the name of one who is not the owner, or 
the owner or occupant, of the property, when the 
true owner is known or, by the exercise of ordinary 
care, could be discovered, is invalid, 78 unless the 
error is cured by statute, 79 the lands are within an 
exception made by statute in the case of unseated or 
nonresident lands, 80 or there is such acquiescence as 


71. Ohio—Williamson v. Lewis. 2 
Ohio NP.NS, 1 

72. N Y —'People ex rel. Strauss v 
Purdy, 167 N Y.S 66 

61 C J p 634 note 22 

73. Pa —Appeal of Susquehanna Col¬ 
lieries Co . 6 A 2d 831, 335 Pa. 337— 
Washington County v Pittsburg 
Plate Glass Co.. 18 PaDist. 817, 
35 Pa Co. 673 

74. Ill.—Roby v. Chicago, 48 Ill 130. 

76. Neb—Miller v. City of Lincoln, 
143 N.W. 921, 94 Neb 677 

76. Pa.—-McCormick v. Berkey, 86 A 
97, 238 Pa. 264. 

77. N.D.—Hertzler v Freeman, 96 
N W 294, 12 ND 187 

61 C J p 634 note 28. 

78. U.S —Ken Realty Co v Johnson, 
CCA Ala, 138 F 2d 809 

Cal —Tilden v Orange County, 201 
P 2d 86, 89 Cal.App 2d 588. 

Me —Portland Terminal Co. v. Hinds, 
39 A 2d 5, 141 Me. 68, 154 ALR 
1302. 

Mass.—McManus v City of Boston, 70 
N B 2d 819, 320 Mass 585 

N Y —Kostanowski v. Donchig, 6'5 N. 
Y.S.2d 487, 269 App Div. 194—Peo¬ 
ple ex rel. National Commercial 
Bank & Trust Co. v Lewis, 39 N Y. 
S 2d 64. 179 Misc. 140 

Okl —State v Shamblin, 90 P 2d 1053, 
185 Okl. 126, followed in State v 
Kirchner. 90 P.2d 1065, 185 Okl. 129 

Utah.—Smith v. Nelson, 197 P 2d 182, 
114 Utah 51. 

Wyo.—Ohio Oil Co. v. Wyoming Agen¬ 
cy. 179 P.2d 773, 63 Wyo. 187— 
Corpus Juris quoted in McCarthy v 
Union Pac. Ry. Co, 131 P.2d 826, 
829, 58 Wyo. 308. 

61 C.J. p 635 note 29. 

Designation of owner by name in tax 
list or assessment roll see infra S 
457. 

“Owner" 

(1) The term “owner,” as far as 


real estate is concerned, means own¬ 
er of record as used in statute re¬ 
quiring county assessor to examine 
county records as to transfers of real¬ 
ty and personalty and make such rec¬ 
ord of transfers as will better en¬ 
able him to assess all property to its 
rightful owners —McCarthy v Un¬ 
ion Pac Ry. Co, 131 P.2d 326, 68 
Wyo 308. 

(2) Where a statute requires prop¬ 
erty to be assessed to the "owner,” it 
means the general and beneficial own¬ 
er, that is, the person whose interest 
is primarily one of posesssion and 
enjoyment in contemplation of an ul- I 
timate absolute ownership, and not' 
the person whose interest is pri¬ 
marily in enforcement of a collateral 
pecuniary claim, and does not con¬ 
template the use and enjoyment of 
the property as such —Landis Mach 
Co v Omaha Merchants Transfer Co , 
6 NW.2d 380, 142 Neb 389, reheard 
9 N W 2d 198, 142 Neb 3S9 
Deeds need not he offered in evidence 
Fact that title to property sought 
to be assessed was not shown in tax¬ 
payer was immaterial, where property 
was assessed to taxpayer notwith¬ 
standing deeds were not introduced — 
People v. Freeport Masonic Temple, 
179 N.E 672, 347 Til. 180 
Persons subsequent in interest 

The statutory requirement that tax 
assessment of realty be made in name 
of owner thereof Is not for exclusive 
benefit of such owner at time of as¬ 
sessment, but may be invoked also by 
persons subsequently receiving in¬ 
terest in property.—McCarthy v Un¬ 
ion Pac, Ry. Co., 131 P.2d 326, 58 Wyo. 
308. 

79. Cal.—Clayton v. Schultz, 50 P.2d 
446, 4 Cal.2d 426—McCracken v. 
Hummel, 110 P 2d 700, 43 Cal.App. 
2d 302. 

Del —Pottock v. Mellott, 22 A.2d 843, 

2 Terry 861. 

Mass.—City of Boston v. Quincy Mar¬ 

777 


ket Storage & Warehouse Co., 45 N 
E 2d 959. 312 Mass 638. 

Mich —Caplan v Jerome, 22 N.W.2d 
270, 314 Mich 198 

Miss —Wilkinson v. Steele, 43 So.2d 
110, 207 Miss. 701—Carr v. Barton, 
162 So 172, 173 Miss 662 

Mo—State v Gomer, 101 SW.2d 57, 
340 Mo 107 

Mont—Sutter v. Scudder, 103 P.2d 
303, 110 Mont. 390. 

NM—Stevens v. Fincher, 191 P 2d 
350, 52 NM. 52—Heron v Ram¬ 
sey, 117 P 2d 242, 46 N M. 483—Fos¬ 
ter v. Bennett, 107 P 2d 321, 44 N. 
M 618—Sims v Vosburg, 91 P 2d 
434, 43 N.M 255 

NY.—People ex rel Ottley Estate 
Corp v Lilly, 86 N Y S 2d 433, 274 
App Div 619, reversed on other 
grounds State ex rel Ottley Estate 
Corp. v Lilly, 97 N E 2d 903, 302 
NY 278—Hunt v Dekin, 64 N.Y.S. 
2d 187, 187 Misc. 649, affirmed 76 N. 
Y.S 2d 540, 273 App Div 800. affirm¬ 
ed 81 N E 2d 196, 298 NY. 575— 
Roose v Hamilton, 293 N Y S. 996, 
161 Misc 800, modified on other 
grounds 294 N.Y.S. 341, 249 App. 
Div. 852, affirmed 13 N.E 2d 58, 276 
NY. 678—Becraft v. Strobel, 287 
N.Y S. 22 , 158 Misc. 844, affirmed 290 
N.Y.S. 556, 248 App Div. 810, af¬ 
firmed 10 N E 2d 560, 274 N.Y. 577. 

Okl.—Swearingen v. McCartan, 96 
P.2d 1061, 186 Okl 241. 

Or.—Guthrie v. Haun, 76 P.2d 292, 
159 Or 50 

Tex—Victory v. State, 158 S.W.2d 
760, 138 Tex. 28'5. 

Va—Old v. City of Norfolk, 17 S.E. 
2d 427, 178 Va. 378 

Wyo— Corpus Juris quoted la Mc¬ 
Carthy v. Union Pac. Ry. Co., 131 
P.2d 326, 329, 58 Wyo. 308. 

61 C.J. p 635 note 30. 

80. N.Y.—Sheldon v. Russell, 154 N. 
Y.S. 632, 91 Misc. 278, affirmed 159 
N.Y.S. 154, 173 App.Div. 991. 

61 C.J. p 636 note 31. 
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to create an estoppel. 81 In tfee absence of a show¬ 
ing to the contrary, the person in whose name the 
property is assessed will be presumed to be the 
owner so as to comply with a statutory requirement 
that the property be assessed to the owner. 82 

Assessments of personal property should be made 
in the name of the owner. 88 Accordingly, personal 
property is not assessable to a person who is not 
the owner thereof, 84 such as a mortgagee not in 
possession, 85 unless there is a statute specifically 
providing that assessments against personal property 
be made to the person having custody or care of 
it. 88 Property sold conditionally is assessable to the 
buyer. 87 

Assessment to agent is insufficient, under some 
statutes, 88 but under others the assessment is up¬ 
held, 88 at least where the person named is the oc¬ 
cupant and one of the owners, so that the descrip¬ 
tion of him as agent may be rejected as unneces¬ 
sary. 80 

Where property is in hands of receiver, it is not 
important whether the assessment is to the receiver 
or the owner. 81 

Unknown owners . If the ownership of particular 
parcels of realty cannot be discovered, the statutes 
commonly permit their assessment to “unknown 
owners," and the assessment will then be as valid 
as if made to individuals by name. 92 While it will 
be presumed in favor of an assessment in this form 
that the officers have performed their duty in en¬ 


deavoring to ascertain who the owner wad, and that 
he was really unknown to them, 98 nevertheless, if 
the name of the owner was in fact known to the 
assessor, or could have been discovered by an ex¬ 
amination of the public records, an assessment to 
“unknown owners" cannot be sustained, 84 but there 
is also authority to the contrary. 85 Conversely, 
when the owner cannot be ascertained and is known 
to be unknown, the assessment must be to unknown 
owner and an assessment to an individual is void. 98 
The assessment must be made definitely either to 
a named person or unknown owner, 87 and it is 
usually held that a joint assessment against a named 
person and all unknown owners is void. 88 

§ 409. -Property of Decedent’s Estate 

Ordinarily, personal property of a decedent’s estate 
Is to be assessed In the name of his executor or admin¬ 
istrator, and real property of a person dying intestate 
should be assessed to the decedent’s heirs. 

Ordinarily, personal property of a decedent’s es¬ 
tate is to be assessed in the name of his executor or 
administrator. 99 Sometimes, however, statutes pro¬ 
viding for the assessment of the undistributed prop¬ 
erty of a deceased person to the executor or ad¬ 
ministrator are merely permissive and directory, 
rather than mandatory, 1 and an assessment to the 
estate of decedent is considered tantamount to an 
assessment to the executor or administrator if he 
has actual notice of it. 2 Generally speaking, an 
assessment of personal property to a deceased per¬ 
son is void and without effect. 3 The rule that there 


81. Wyo.— Corpus Juris quoted la 

McCarthy v Union Pac. Ry. Co., 
1S1 P.2d 826, 329, 68 Wyo. 308. 

61 C.J. p 636 note 32. 

88 . Cal.—Hewes v. McLellan, 22 P. 
287, 80 Cal. 893. 

61 C.J. p 636 note 33. 

83. Mo.—State ex rel. Lane v. Cor¬ 
nell, 149 S.W.2d 816, 847 Mo. 932. 

84. Ark.—Haynie v. Surplus Trading 
Co., 297 S.W. 822, 174 Ark. 607. 

85. Tex —C a a s 1 d y Southwestern 
Commission Co. v. Duval County, 
Civ.App, 276 S.W. 746, reversed on 
other grounds. Com App., 8 S.W. 2d 
416. 

88 . Mich —Spanish River Lumber 
Co. v. Bay City, 71 N.W. 696, 113 
Mich. 181. 

N.H.—Bailey v. Cooper, 111 A 271, 79 
N.H. 323. 

87. Neb —Corpus Juris cited in 
Landis Machine Co. v. Omaha Mer¬ 
chants Trans Co., 9 N.W.2d 198, 
208, 142 Neb. 397. 

8.3>.—Maasey-Harris Co. v. Lerum, 
242 N.W. 697, 60 S.D. 12. 

61 CJ. p 686 note 87. 


88. Ark—Haynie v. Surplus Trading 
Co, 297 SW. 822, 174 Ark. 607. 

61 C.J. p 636 note 39. 

89. Ill.—Lockwood ▼. Johnson, 106 
Ill. 334. 

N.H—Fowler v. Springfield, 6 A 770, 
64 NE 108. 

90. Mass.—Welles v. Battelle, 11 
Mass. 477. 

91. U.S.—Coy v. Title Guarantee & 
Trust Co, D.COr., 212 F. 620, af¬ 
firmed 220 F. 90, 195 C.C.A 668, L. 
RA1915E 211. 

99. Ga.—Townsend v. McIntosh, 54 
S E.2d 692, 205 Ga. 643. 

Miss.—Wilkinson v. Steele, 43 So.2d 
110, 207 Miss. 701—Carr v. Barton, 
162 So 172, 173 Miss. 662. 

N.M.—Heron v. Ramsey, 117 P.2d 242, 
45 N.M. 488. 

61 C.J. p 636 note 45. 

Designation of unknown owners In 
assessment books or rolls see In¬ 
fra S 460. 

93. N.M.—Daughtry v, Murry, 133 P. 
101, 18 N.M. 85. 

61 C.J. p 636 note 46. 

94. Mass.—Town of Franklin v. 
Metcalfe, 30 N.E.2d 262, 307 Mass. 
386. 


N M.—Lawson v. Serna, 160 P 2d 122, 
48 N.M 299. 

61 C.J p 636 note 47. 

95. Wash.—Shipley v. Gaffner, 93 P. 

211, 48 Wash. 169. 

61 C.J. p 636 note 48. 

98. Mont—Birney v. Warren, 72 P 
293, 28 Mont. 64. 

Tex —Coleman v. Crowdus, Civ.App , 
178 S.W. 586. 

97. Or—Stitt v. 6trIngham, 106 P. 
252, 55 Or. 89. 

98. Cal—Jatunn v. O’Brien, 26 P. 
635, 89 Cal. 67. 

61 C.J. p 637 note 61. 

99. N.T.—In re Sudds, 66 N.T.S. 281, 
82 Misc. 182. 

61 C J. p 637 note 68. 

1. Mont.—Hill v. Lewis and Clark 
County, 171 P. 929, 64 Mont. 479. 

8. Mont.—Hill v. Lewis and Clark 
County, supra. 

Utah —In re Thourot’s Estate, 172 P. 
697, 62 Utah 106. 

3. N.Y —People v. Purdy, 129 N.Y.S. 
273, 144 App.Div. 366—People v. 
Barker, 33 N.Y.S. 1042, 87 Htfn 194,' 
affirmed 42 N,E. 725, 148 N.Y. 781 
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can be no valid citation to, or judgment against, 
an estate as such does not apply to a tax assess¬ 
ment. 4 

Assessors are charged with notice of what may be 
found on the probate records, in determining wheth¬ 
er to make an assessment to the heirs or devisees of 
a decedent. 5 Land which has been devised may 6 
and must 7 be assessed to the devisees, and not to 
the heirs or the estate of decedent. 8 It has been 
held, however, that the fact that an interest in real 
estate belonging to an estate which is being admin¬ 
istered is assessed to the executors, instead of to 
the estate, does not invalidate the assessment, 9 and, 
where the name and address of a life tenant of land 
under a will are known, an assessment against the 
estate of the testator has been held sufficient. 10 

As a general rule, real property of a person dying 
intestate should be assessed to decedent's heirs at 
law by name, 11 and, except in some jurisdictions, 12 
an assessment must be made to heirs individually 
rather than to a class or generally. 13 An assessment 
against heirs or devisees of a named decedent may 
be authorized by statute, at least where there is no 


showing that they took any steps to make their 
names known to the assessor. 14 While it is held that 
an assessment of real property is invalid if it is 
made m the name of the deceased owner, 16 such 
an assessment has been upheld in some jurisdic¬ 
tions, 16 or as against subsequent purchasers from 
heirs, 17 or under particular circumstances, as where 
decedent was living and the owner of the property 
at the beginning of the fiscal year, 18 notice of de¬ 
cedent's death has not been given to the assessor, 19 ^ 
the heirs do not cause the land to be assessed m 
their names, 20 or the property is vacant and the 
owner does not reside in the tax district. 21 Also, 
an assessment of real property to the estate of a 
decedent is generally held invalid, 22 particularly 
where there has been no administration of the es¬ 
tate, 23 but sometimes it is held valid, 24 as where 
the estate is well known and commonly so desig¬ 
nated, 25 where there has been an administration of 
the estate, 26 where the real estate has not been dis¬ 
tributed or finally disposed of by the court, 27 where 
it has not been divided, 28 or where the heirs have 
not gone into possession. 29 An assessment to “un¬ 
known owners" is required by some statutes where 


4. Tex—Denman v. State. Civ App , 
85 S W 2d 252 

8. Mass —Conners v City of Lowell. 
95 NE. 412. 209 Mass 111, Ann 
Cas 1912B 627. 

6. Mass.—Town of Franklin v. Met¬ 
calfe. 30 N E 2d 262, 307 Mass 386 
—Stone v. New England Box Co, 
102 NE 949, 216 Mass 8. 

7. Me —Talbot v Inhabitants of 
Wesley. 100 A. 937, 116 Me. 208. 

61 C.J. p 637 note 70. 

8. Me —Talbot v. Inhabitants of 
Wesley, supra. 

Mich,—Fowler v Campbell, 59 N W 
185, 100 Mich. 398. 

9. Tex— Baldwin v. State, Civ App., 
95 S.W.2d 1354, error dismissed 

10. Colo —Olson v. Tax Service 
Corp., 76 P 2d 1113, 102 Colo. 75. 

11. Ky.—Payne v Arthur, 29 S W. 
860, 16 Ky.L. 784 

61 C.J p 637 note 73. 

19. NH—Palmer v. Coulombs, 62 
A. 2d 318, 95 N.H. 266. 

8.C.—Walker v. Williams, 46 8 E 2d 
249, 212 S.C. 32—Fischer v, Bennett, 
26 SE.2d 746, 202 S.C. 534. 

Va.—<French v. Clinchfleld Coal Corp, 
198 B.m. 503, 171 Va. 211. 

61 C.J. p 687 note 74. 

“■state of* and “heirs" 

Under tax statute providing that, 
iq case of estates administered, the 
property sh^ll be listed and assessed 
as the property of “the estate of* f the 
person deceased, phrase “estate of” 
does not refer to k person or persons 


and is not synonymous with or equiv¬ 
alent to the word "heirs” so as to 
designate a person or persons who 
hold title to land, since the word 
"heirs” connotes living persons who 
may take as distributees at law, 
whereas the term "the estate of” a 
deceased person is merely indicative 
of the subject matter which the heirs 
may take by inheritance —Carter v 
Wroten, 198 SE 13. 187 SC. 432. 119 
ALR 379 

13. N.M.—Mitchell v. Frietze, 151 P 
235, 20 NM 583 

61 C J. p 637 note 75 

14. Mass —Town of Franklin v 
Metcalfe, 30 N E 2d 262. 307 Mass 
386—City of Boston v. Lynch, 23 
NE 2d 466, 304 Mass. 272. 

15. Ala—Hames v. Irwin, 45 So 2d 
281, 253 Ala. 458—Throckmorton v. 
City of Tuscumbia, 23 So 2d 547, 
247 Ala. 209—Webb v Griffin, 10 
So 2d 458, 243 Ala. 468—Henderson 
v. Simmons, 174 So 491, 234 Ala. 
329. 

61 C.J. p 638 note 76. 

16. S.C.—Koth v Pallachucola Club, 
61 SE 77. 79 S.C. 514. 

61 C.J. p 638 note 77. 

17. Tex.—Young v. City of Marshall, 
Civ.App., 199 S.W. 1180. 

18. U.S.—Helvering v. Johnson 

County Realty Co., C.C.A.8, 128 F. 
2d 710. 

61 C.J. p 638 note 80. 

19. La.—Federico v. Nunez, 139 So. 
18, 173 La. 957—Kuhn v. Sandefur, 
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App, 28 So 2d 515—Walker v. 

Douglas, App, 12 So 2d 839 
61 C J p 638 note 81 
90. Ky—Husbands v. Polivick, 96 
S W 825, 128 Ky 652, 29 Ky L. 890 
Or—Knapp v Josephine County, 236 
P 2d 564, 192 Or 327 

21. La—Sewell v. Watson, 81 La. 
Ann 589 

22. Ala.—Hames v Irwin, 45 So 2d 
281, 253 Ala. 458—Webb v. Griffin, 
10 So 2d 458, 243 Ala. 468—Hender¬ 
son v Simmons, 174 So. 491, 234 
Ala. 329 

Va —Albermarle County v Massey, 
32 S E 2d 228, 183 Va 310. 

61 C J. p 638 note 84. 

23. SC—Hiott v. Cochran, 48 SB. 
2d 803, 213 SC. 207—Vallentine v. 
Robinson, 198 SE 197, 188 SC. 
194—Carter v Wroten, 198 SE 13, 
187 S.C. 432, 119 A.L R 379 

24. Md—Moale v. Baltimore, 61 Md. 
224 

Pa —^roeringer v. Ansilio, 38 Luz. 
Leg Reg 388. 

25. NJ.—Coles v. Platt. 24 N.J.Law 
108. 

26. SC—Carter v. Wroten, 198 SE 
13, 187 S.C. 432, 119 A.L R. 379. 

27. Conn.—Town of Windsor v. Be- 
dortha, 84 A.2d 474, 128 Conn. 551. 

28. Mich.—Dickison v. Reynolds, 12 
NW. 24. 48 Mich. 158. 

61 C.J. p 638 note 87. 

29. La.—Gonzales V. Saux, 44 So, 
332, 119 La. 657. 

I 61 C.J. p 638 note 88. 
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the heirs have undivided interests and have not 
listed the property for taxation. 8 ® 

§ 410. Valuation 

a. In general 

b. By whom valuation made 

c. Erroneous valuations generally 

a. In General 

An official valuation of property for taxation la es- 
aential In order to create a legal liability to pay a tax, 
and the method preacrlbed by the legislature for the 
valuation of property must be followed, unless shown to 
be Impossible or impracticable in the particular case. 
Property should be taxed on the basis of Its fair and 
actual cash value at the time of the assessment, and 
the fair cash market value Is ordinarily a just criterion 
of such value, but all relevant factors may and should 
be considered* 


The "assessed valuation” of property is that 
value on each unit of which a prescribed amount 
must be paid as taxes in the future, and is a factor 
which with the tax rate is used to determine the 
amount of taxes to be charged against specific 
property. 31 In the case of an ad valorem tax, the 
tax is necessarily computed on, and fixed accord¬ 
ing to, the value of the property subject to the 
tax, 32 and an official valuation of property for 
taxation is essential in order to create a legal lia¬ 
bility to pay the tax. 88 The legislature may deter¬ 
mine the method or manner in which different forms 
of property may be valued for taxation, 84 and the 
method prescribed by it must be followed, 35 unless 
shown to be impossible or impracticable in the par¬ 
ticular case. 36 In some jurisdictions, however, the 


30. KM —Mitchell v. Frietze, 151 P. 
235, 20 N.M. 583 

31. Minn —In re Calhoun Beach 
Holding Co, 287 NW. 817, 205 
Minn. 582 

Valuation. 

As part of assessment see supra g 
391. 

Change of, by reviewing board or 
officer see infra § 523 
Extension of tax on see infra g 471 
Increase of taxpayer’s, by assessor 
see supra g 401 

Of property of corporation see in¬ 
fra gg 443-453 

32. Fla.—Florida Nat. Bank of Jack¬ 
sonville v Simpson, 69 So 2d 761. 

▲ “personal property tax” is meas¬ 
ured by the value of the personalty 
—Land O’Lakes Dairy Co v Wadena 
County, 39 NW2d 164, 229 Minn 263, 
affirmed 70 S Ct 251, 338 U,S 897, 94 
L.Ed. 652, rehearing denied 70 S Ct 
428, 338 U.S. 945, 94 L Ed 583. 

33. S.C —American Surety Co. v. 
Hamrick Mills, 4 S E 2d 308, 191 S. 
C. 362, 124 A LR 1147 

34. Colo —Corpus Juris quoted in 

City and County of Denver v Lew- 
in, 105 P 2d 854, 859, 106 Colo. 331 
Fla—L. Maxcy, Inc., v Federal Land 
Bank of Columbia, 150 So. 248, 111 
Fla. 116, reheard 151 So. 276, 111 
Fla. 116 

Ill,—Anderson v. City of Park Bidge, 
72 N.E 2d 210, 396 Ill 235. 

Mont.—Fruit Growers Express Co. v. 

Brett. 22 P 2d 171, 94 Mont. 281. 
Neb. —American Province of The 
Servants of Mary Beal Estate Corp 
v, Douglas County, 23 N.W2d 714, 
147 Neb. 485. 

Wash.—State ex rel Mason County 
Logging Co. v. Wiley, 31 P.2d 539, 
177 Wash. 65. 

61 C.J. p 638 note 92. 
trait rale 

Statute providing that unit rule of 
valuation shall be used with respect 
to certain property for taxation pur¬ 


poses was not unconstitutional — 
Western Union Telegraph Co v. State 
Board of Equalization, 7 P 2d 551, 91 
Mont 310 

Significance of term 

As employed in the Tax Act, the 
signification of the term "valuation” 
is as broad or as narrow as the mean¬ 
ing or meanings respectively attribu¬ 
table to the valuations which might 
be legally used for the determination 
of tax liability under any other tax¬ 
ing statute, federal or territorial — 
In re Taxes Maui Agricultural Co., 34 
Hawaii 566. 

Tangibles and intangibles 

The constitutional and statutory 
provisions governing intangible per¬ 
sonalty tax recognize inherent differ¬ 
ence in rules governing assessment 
of tangibles and intangibles, and the 
law should be administered to en¬ 
courage owners of intangibles to 
bring* them out for assessment — 
Root v. Wood, 21 So 2d 133, 155 Fla 
613. 

35. U S —Parsons v. Detroit & Can¬ 
ada Tunnel Co., D C Mich, 16 F 
Supp 986 

Colo—Corpus Juris quoted in City 
and County of Denver v. Lewin, 105 
P 2d 854, 859, 106 Colo 331. 

Iowa.—Trustees of Flynn’s Estate v 
Board of Review of City of Dea 
Moines, 286 NW 483, 226 Iowa 
1353. 

Neb —Application of Homan, 8 N W 
2d 650, 141 Neb 400—Wilson & Co 
v. Otoe County, 300 N.W. 415, 140 
Neb 518 

Pa—Eavenson v. City of Pottsville, 
Com PI., 6 Sch Beg. 359. 

61 C.J. p 638 note 98. 

The factors which can be used to 
determine true value of taxable prop¬ 
erty are provided in statute, and no 
one of them is controlling—City and 
County of Denver v. Lewin, 105 P.2d 
854, 106 Colo. 331 
Talus as payment for debt 
Where so provided by statute, as¬ 
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sessor must determine either value 
at which property would be taken in 
payment of a Just debt due from a 
solvent debtor or amount property 
would sell for at a voluntary sale 
made in ordinary course of business, 
taking into consideration earning 
powers—Natatorium Co. v. Board of 
Com’rs of Ada County, 174 P.2d 936, 
67 Idaho 143 

Supplementation 

While value of property for taxa¬ 
tion may differ from that for other 
purposes, a duly enacted test of tax¬ 
able value, applicable in general, may 
not be supplemented by different spe¬ 
cial test required to meet cases re¬ 
garded as hardships, in absence of 
enacted provision therefor.—Trus¬ 
tees of Phillips Exeter Academy v. 
Exeter, 33 A 2d 665, 92 NH 473. 

Property in more than one eounty 

WTiere legislature has not provided 
special mode of dealing with proper¬ 
ty, situated in more than one county, 
for tax purposes, board of supervi¬ 
sors and county assessor may deter¬ 
mine value of property assessable 
under general statutory scheme — 
Teche Lines v. Board of Sup’rs of 
Forrest County, 143 So 486, 165 Miss. 
594. 

Unit method 

Unit rule of valuation provided by 
statute does not result in taxing 
property having situs outside state, 
but value of such property is con¬ 
sidered only for purpose of determin¬ 
ing “actual value” of property within 
state; unity of tangible property 
such as will support unit method of 
assessment does not depend on phys¬ 
ical connection of properties compos¬ 
ing unit—Western Union Telegraph 
Co. v. State Beard of Equalization, 7 
P.2d 651, 91 Mont. 810. 

36. Colo.—Corpus juris quoted lu 

City and County of Denver v. Lew¬ 
in, 10$ P.2d 854, 859, 106 Colo. 831. 
61 C.J. p 638 note 94. 
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statutes neither require nor exclude any specific 
formula for measuring the fair value of property, 37 
and the method of valuation used by assessing 
officers is immaterial, as long as the value fixed 
by them does not exceed the fair cash value of the 


property. 38 

Generally, the proper assessing officer should 
make a valuation or estimate of value of property to 
be taxed according to its fair and actual cash 
value 39 at the time of the assessment, 40 regardless 


87. NJ—Riverview Gardens, Sec¬ 
tion One v. Borough of North Arl¬ 
ington. 87 A.2d 425. 9 N J. 167 

38. Okl —Stanolind Crude Oil Pur¬ 
chasing Co. v. State Board of 
Equalization, 49 P 2d 1089, 174 Okl. 
320. 

39. U S —Henderson County, N. C , 
v. Wilkins, CCA.NC, 43 F 2d 670 
—Central R Co. of New Jersey v 
Martin, DCNJ, 30 FSupp. 41, re¬ 
versed on other grounds, CCA., 115 
F 2d 968, certiorari denied Lehigh 
Val R. Co. v. Martin, 61 SCt 943, 
944. 945, 313 US 568, 85 L Ed 1527. 
Delaware L & W R Co v Martin, 
61 SCt 943, 944, 945, 313 US 568, 
85 LEd 1527, Erie R Co v. Mar¬ 
tin. 61 SCt 943, 944, 945, 313 US 
568, 85 LEd 1627, New Jersey & 
N Y. R. Co v Martin. 61 S Ct. 943, 
944, 946, 313 U S 568, 85 L.Ed. 1527. 
New York Cent R Co v Martin, 61 
SCt 943, 945, 946. 313 US 568, 85 
LEd 1527, and New York & L B 
R Co v Martin, 61 SCt 944, 945, 
946, 313 US 568, 85 LEd 1527 

Conn —Thaw v Town of Fairfield, 43 
A 2d 65. 132 Conn 173, 160 ALR 
679 

Fla—Coombes v. City of Coral Ga¬ 
bles, 168 So 524, 124 Fla 374 

Ill —People ex rel Johnson v Robi¬ 
son, 94 N E 2d 161. 406 Ill 280 

Iowa—Pierce v. Green, 294 NW 237, 
229 Iowa 22, 131 ALR 335—Tal¬ 
bott v City of Des Moines, 257 N 
W. 393, 218 Iowa 1397 

Ky —Evans v. Allen, 205 S W 2d 514, 
305 Ky. 728—John P Gorman Coal 
Co’s Receiver v Perry County, 78 
SW2d 921, 257 Ky 653—Atlantic 
States Coal Corporation v. Letcher 
County, 55 SW.2d 408, 246 Ky 649 
—Westova Gas Co v Knott Coun¬ 
ty Board of Sup’rs, 55 S.W 2d 21, 
246 Ky. 334. 

Mass—Amory v. Assessors of Bos¬ 
ton, 37 NE2d 459, 310 Mass. 199— 
Assessors of Quincy v Boston Con¬ 
sol. Gas Co, 34 N E 2d 623, 309 
Mass 60 

Mich.—Sloman-Polk Co v. City of 
Detroit, 247 NW 95, 261 Mich. 689, 
87 A.L.R. 1294 

Mo.-*-General American Life Ins. Co. 
v. Bates, 249 S W 2d 458 

Neb — Wilson & Co v Otoe County, 
300 N.W. 415, 140 Neb. 518 

N.J.—New Jersey Bell Tel. Co. v City 
of Newark, 193 A. 844, 118 N.J.Law 
490, affirmed 12 A.2d 675, 124 NJ. 
Law 451—Borough of Wanaque v. 
North Jersey District Water Sup¬ 
ply Commlseion, 26 A.2d 669, 20 
NJ.Misc. 232. 

Fa.~rAppe&l of Nesbitt, Com.Pl,, 44 


MunLR. 41—Appeal of Park, 86 
PittsbLeg.J. 560, affirmed 6 A.2d 
561, 334 Pa. 193—Appeal of Delp, 
Com PI., 86 Pittsb Leg J. 338— 
Board of Revision of Taxes and 
Appeals of City of York, York 
County, Pa., v Fix, Com PI, 65 
York Leg Rec 153 

S.D —Williams v. Stanley County 
Board of Equalization, 7 NW.2d 
148, 69 SD. 118 

Tex.—Duvall v. Clark, Civ App., 158 
SW.2d 666, error refused. 

61 C J p 639 note 95. 

Constitutional requirement 

(1) Provisione of state constitu¬ 
tion requiring all assessments of 
property to be at its “cash value” in¬ 
clude not only property which may 
be put to valuable uses, but that 
which has a recognizable pecuniary 
value inherent in itself and not en¬ 
hanced or diminished according to 
person who owns or uses it —Hudson 
Motor Car Co v City of Detroit, CC 
A Mich, 136 F 2d 574 

(2) The constitutional require¬ 
ments with respect to assessment of 
property for taxation at true value 
are as applicable in the case of pub¬ 
licly owned, as in the case of private¬ 
ly held, property —Borough of Wana¬ 
que v North Jersey District Water 
Supply Commission, 26 A 2d 569, 20 
NJMisc 232 

Synonymous and distinguishable 
terms 

(1) Under some provisions, proper¬ 
ty must be taxed at its “true value *' 
—City of Newark v. American Real¬ 
ty & Inv. Co, 58 A.2d 866, 26 N J. 
Misc 238. 

(2) “True value” for tax assess¬ 
ment purposes is in essence the value 
property has in exchange for money 
—City of Newark v West Milford 
Tp, Passaic County, 88 A.2d 211, 9 
N J 295—Hackensack Water Co v 
Division of Tax Appeals, 65 A 2d 828, 
2 N J. 157. 

(3) The words “true and full val¬ 
ue” and the words “full and true 
value” are used interchangeably and 
with synonymous meaning in stat¬ 
utes throughout the field of taxation. 
—State v. Wagner, 46 N W 2d 676, 233 
Minn. 241. 

(4) Expressions “full cash value” 
and “fair and reasonable value” are 
terms of like import.—In re Taxes 
Bishop Estate, 33 Hawaii 149. 

(6) The terms “true and full value 
in money,*' “usual cash selling price" 
and “fair worth in money," as used 
in statutes relating to assessment of 
property for taxation, are Identical 
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and mean the sum for which the 
property could be exchanged under 
fair conditions or sold in ordinary 
course of business—Tidball v. Mil¬ 
ler, 32 NW2d 683. 72 S.D 243. 

(6) The expressions “actual val¬ 
ue,” “market value” or “market 
price" for purpose of determining 
present true and actual valuation of 
an article for tax purposes mean the 
price or value of the article estab¬ 
lished or shown by sales, public or 
private, in the way of ordinary busi¬ 
ness —Connecticut Sav. Bank of New 
Haven v. City of New Haven, 41 A. 
2d 765, 131 Conn 575. 

(7) Other synonymous and distin¬ 
guishable terms—Alfred J Sweet, 
Inc, v City of Auburn, 180 A 803, 
134 Me 28, 104 UR 784—61 CJ p 
639 note 95 [e]. 

Reasonably proportionate assessment 

If property is not assessed for 
more than its true cash value and if 
the assessment is reasonably propor¬ 
tionate to assessed valuation of sim¬ 
ilar properties in the county, the as¬ 
sessment does not violate any con¬ 
stitutional or statutory provision — 
In re Assessment of Ge Bauer Apart¬ 
ments, 131 P 2d 962, 170 Or 47 

40. US—In re 168 Adams Bldg 
Corp, CCA Ill. 105 F 2d 704, cer¬ 
tiorari denied Steinbncher v To¬ 
man. 60 SCt. 378, 308 U.S. 603, 84 
LEd 520 

Conn—Portland Silk Co. v. City of 
Middletown, 4 A-2d 422, 125 Conn. 
172. 

Ill—People ex rel Rhodes v. Turk, 
63 NE 2d 513, 391 Ill 424—People 
ex rel McGaughey v. Wilson, 12 N. 
E 2d 5, 367 Ill. 494 

Ky—Kentucky River Coal Corpora¬ 
tion v Knott County, 69 SW2d 
1002, 248 Ky 737—Atlantic States 
Coal Corporation v. Letcher Coun¬ 
ty, 65 S.W 2d 408, 246 Ky. 649. 

N J —Town of Kearny v Division of 
Tax Appeals, 61 A 2d 208, 137 NJ. 
Law 634, affirmed 64 A.2d 67, 1 N. 
J. 409—Atlantic City Elec. Co. v 
Egg Harbor Tp., 50 A.2d 476, 135 
N J Law 60. 

Tex—State v. Republic Natural Gas 
Co., Civ.App., 181 S.W.2d 592, error 
refused. 

Wash.—Bellingham Community Ho¬ 
tel Co. v. Whatcom County, 74 P.2d 
301, 190 Wash. 609. 

61 C.J. p 639 note 96. 

First day Of tax year 

The value of assessed property on 
January 1 of the tax year fixes the 
taxes for Qie year.—Carondelet Bldg. 
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of the causes which produce such value; 41 and he 
should assess the property at such valuation in 
full, 42 or at a fixed proportion or percentage there¬ 
of, 42 in accordance with statutory directions; and 
a statute providing for the assessment of property at 
its actual fair cash value is valid 44 and mandatory. 45 
Principles governing the ascertainment of value for 
taxation purposes are the same as those controlling 
in condemnation cases, confiscation cases, and gen¬ 


erally in controversies involving ascertainment of 
just compensation; 46 and, where property has no 
real value for which compensation must be paid 
when it is taken for public use, it cannot have any 
value for purposes of taxation. 47 

The highest price the property would bring, free 
of encumbrances, at a fair and voluntary private 
sale thereof for cash, 48 or, in other words, its fair 


Co. v. Fontenot. C.C.A.La, Ill F.2d 
267. 

One fifth of all property 

The state tax commission cannot 
ignore statute requiring that one 
fifth of all property In county be as¬ 
sessed each year at full cash value 
thereof on date of finality, and can¬ 
not order property to be assessed at 
its full cash value five years before 
or in five successive years at its full 
cash value in the first year.—Hogan 
v, Calvert County Com’rs, 71 A.2d 
47, 194 Md. 299. 

The value of marketable property 

for purpose of taxation may be fixed 
at a figure which would actually be 
paid for it in the market at date of 
assessment notwithstanding price 
which would be received is less than 
it would bring at some other time. 
—Portland Bilk Co v. City of Middle- 
town, 4 A.2d 422, 126 Conn. 172. 

Prospective value alone cannot be 
made substantive basis of an assess¬ 
ment, but can be considered to extent 
that it enters into or is reflected in 
present value.—City of Tampa v. Col- 
gan, 168 So 677, 121 Fla. 218. 

41. Neb.—Schmidt v. Saline County, 
239 N.W. 203, 122 Neb. 66. 

“Good will” Is an intangible prop¬ 
erty right or asset, which enhances 
the value of tangible property to 
which and in which it appertains and 
inheres, and it should be considered 
as an element of value in assessing 
tangible or Intangible property for 
taxation —Clark v. Lucas County 
Board of Review, 44 N.W.2d 748, 242 
Iowa 80. 

42. N.D.—Werner v. Riebe, 296 N.W. 
422, 70 N.D. 633, 166 A.L R. 1264. 

Pa.—Appeal of Burmont, Inc., Com. 
PL, 38 DeLCo. 394. 

Tex—Duvall v. Clark, Civ.App., 168 
S.W.2d 666, error refused.. 

61 C.J. p 639 note 98. 

L eg islat ive intent 

The statute providing that the tax 
assessor must assess all property at 
ltd “full cash value 1 * manifested the 
legislative intent to standardise tax 
procedure and to make it of uniform' 
application throughout the state.— 
Schleman v. Connecticut General Life 
Ins. Co., 9 r So.2d 197, 161 Fla. 96. 

Iowa-—Trustees of Plynn*s Bs- 
e V. Board of Review of City of 


Des Moines, 286 N.W. 483, 226 Iowa 
1353. 

61 C J. p 639 note 99. 

Subordination to achieve uniformity 
The statutory provision for tax as¬ 
sessment on cash value of property 
may be properly subordinated to as¬ 
sessment on given percentage of such 
value in order to approximate uni¬ 
formity more nearly—State ex rel 
Galloway v. Watson, 118 P.2d 107, 
167 Or. 408. 

Property of public service corpora¬ 
tions need not be valued at same per¬ 
centage of actual value as that placed 
on other classes of property—In re 
Assessment of Property of Western 
Light & Power Corporation, 35 P 2d 
946, 169 Okl. 53. 

44. Ala,—State v. Birmingham 

Southern R Co . 62 So 77, 182 Ala 
475, Ann Cas 1915D 436. 

Taxes declared void 

The statute declaring void taxes 
based on valuations in excess of full 
and true value of property is not un¬ 
constitutional—Werner v Riebe, 296 
NW. 422, 70 ND 533, 166 A L R. 
1254, followed in Vaagen v. Judt, 296 
NW 619, 70N.D 556. 

45. Ky—Kentucky River Coal Cor¬ 
poration v. Knott County, 54 S.W. 
2d 377, 246 Ky. 822 

N.J.—Delaware. L A W. R. Co. v. 
City of Hoboken, 91 A.2d 789, 10 N 
J 418 

61 C J p 639 note 95 [a]. 

Intent and application 

(1) The act declaring all tax 
charges based on original final val¬ 
ues of property assessed by local as¬ 
sessors. In excess of amount that 
would have been charged had original 
final value been limited to the full 
and true value In money, null and 
void, and providing remedy to the 
taxpayer, was Intended to provide a 
remedy for those who are owners of, 
or who are interested In, realty over¬ 
valued for purposes of taxation.— 
State ex rel. Struts v. Huber, 291 N. 
W. 126, 69 N.D. 788. 

(2) The statute did not conflict 
with, repeal, or modify initiated 
measure requiring county auditor to 
make computations necessary to re¬ 
duce assessed Value of property to 
fifty per cent, but merely afforded 
taxpayers relief from excessive val- 
uations.—Werner v. Riebe, 296 N.W. 
43), ri 1KZ>. 533. 153 A.L..R. 1354. 


(3) Such statute is applicable 
whenever tax Is based on valuation 
exceeding full and true value of prop¬ 
erty, and Is not limited to cases of 
discriminatory assessments in which 
complaining taxpayer's property is 
assessed higher than like property 
in the same taxing district—Werner 
v. Riebe, 296 NW 422, 70 ND. 633. 
166 A L R 1254, followed in Vaagen 
v. Judt, 296 N.W 619, 70 N.D 566 

(4) The statute applies equally to 
property located Jn organized terri¬ 
tory and property located in unorgan¬ 
ized territory—Goodman v. Chris¬ 
tensen. 300 N.W. 460, 71 ND 306, 
followed in Raatz v Sand, 300 N.W 
467, 71 ND. 320. 

46. U.S —Great Northern Ry. Co. v 
Weeks, N.D, 66 S.Ct. 426, 297 US 
135, 80 LEd. 632. 

Equivalent of property in money 

Phrase “full and true value" of 
property means amount owner would 
be entitled to receive as just com¬ 
pensation on taking of such proper¬ 
ty by eminent domain, which is the 
equivalent of the property, in money 
paid at time of taking —Great North¬ 
ern Ry. Co. v Weeks, supra 

47. N.T —People ex rel Topping v 
Purdy, 128 NTS. 569, 143 App 
Div. 389, affirmed 96 NB 1137, 202 
N.T. 650. 

48. U.S—In re 168 Adams Bldg 
Corp., C C.A.I11., 106 F.2d 704, cer¬ 
tiorari denied Steinbricher v. To¬ 
man, 60 S.Ct. 878, 308 US. 603, 84 
LEd. 520. 

Ala—State v. Woodward, 93 So. 826, 
208 Ala 31. 

Conn—Thaw v. Town of Fairfield. 43 
A 2d 65, 132 Conn 178, 160 ALR 
679—Portland Silk Co. v. City of 
Middletown, 4 A-2d 422, 125 Conn 
172. 

Fla—Root v. Wood, 21 So.2d 133, 
156 Fla 612. 

Ill—People ex rel. Rhodes v. Turk, 
63 NJS.2d 618, 891 Ill. 424—People 
ex reL McGaughey v. Wilson* 12 N. 
B.2d 5, 867 Ill. 494. 

Iowa—Bankers Life Co. v. Zirbel, 81 
N.W.2d 868, 229 Iowa 276—Lincoln 
Joint Stock Land Bank v. Board of 
Review of Sioux City, 290 N.W. 94, 
227 lows 1126. 

Ky.— Evans v. AHeh, 205 S.W.2d 114, 
805 Ky. 728—Rogers v. Pike Coun¬ 
ty Board of Sup'rs, 157 S.W.2d 846, 
286 Ky. 742—‘-Osrpus juris quoted 
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cash market value, 4 * is ordinarily a just criterion of | its value; but, unless otherwise provided by consti- 


im Commonwealth ex rel. Reeves v. 
Sutcliffe, 166 S.W.2d 243, 245. 287 
Ky. 809—-John P. Gorman Coal Co's 
Receiver v. Perry County, 78 8 W. 
2d 921, 257 Ky. 653—Atlantic 

States Coal Corporation v. Letcher 
County, 55 S.W.2d 408, 246 Ky 549 
Me.—Alfred J. Sweet, Inc. v. City of 
Auburn, 180 A. 803, 134 Me. 28 
Mass—Assessors of Quincy v Bos¬ 
ton Consol. Gas Co., 34 NB2d 623, 
309 Mass. 60. 

Mich.—Helln v Grosse Pointe Tp, 45 
N.W.2d 338, 829 Mich 396—Moran 
v. Grosse Pointe Tp., 26 N.W.2d 
763, 317 Mich. 248. 

N J.—Hackensack Water Co. v. Divi¬ 
sion of Tax Appeals, 65 A 2d 828, 2 
N.J 157—Murphy v. Town of West 
New Tork, 39 A 2d 38, 132 NJ.Law 
111—Colonial Life Ins. Co. of 
America v State Board of Tax Ap¬ 
peals. 17 A 2d 474, 126 N J.Law 583 
—Griffith v. City of Newark, 13 A 
2d 860. 125 N J Law 67—New Jer¬ 
sey Bell Tel Co v City of Camden. 
4 A2d 705, 122 N J Law 270—New 
Jersey Bell Tel Co v. City of New¬ 
ark. 193 A 844, 118 N J.Law 490. 
affirmed 12 A 2d 676, 124 N J Law 
451—Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A 2d 200, 16 
NJ.Super 543, reversed on other 
grounds 91 A 2d 739, 10 NJ. 418— 
New Tork Bay R. Co. v. Kelley, 
37 A 2d 624, 22 NJMisc. 204. 

N Y —People ex rel. Buck v. Rapp, 
36 NTS 2d 790, affirmed 41 N Y.S 
2d 186, 266 App Dlv 709, appeal 
denied 42 NTS 2d 576, 266 App 
Div. 821—People ex rel. Buck v 
Woodworth, 36 N.Y S.2d 790, af¬ 
firmed 41 NTS 2d 186, 266 App 
Div. 709, appeal denied 42 N T S 2d 
913, 265 App Div 821—People ex 
rel, Pennsylvania Tunnel & Termi¬ 
nal R. Co. v. Miller. 26 NY.S.2d 
232. 

R. L—Allen v. Bonded Municipal 
Corp., 4 A 2d 249, 62 R.I. 101, 153 

S. D.—Tidball v. Miller, 32 N.W.2d 
683, 72 S D. 243. 

61 C J. p 639 note 1. 

Guiding' lndlolum 

N J —Hackensack Water Co. v. Divi¬ 
sion of Tax Appeals, 65 A 2d 828, 2 
N.J. 157. 

Constant value 

(1) Under statute requiring prop¬ 
erty to be valued at “true cash val¬ 
ue” for taxation purposes, which de¬ 
fined “true cash value" as amount 
property would sell for at voluntary 
sals, taking into consideration earn¬ 
ing power and usefulness under “nor¬ 
mal conditions,” quoted words were 
employed to seek a constant value 
which would level the effects of de¬ 
pressions and booms and to avoid 
possibility of costly improvements of 
value only to owner and, therefore, 
possessing no market value, escap¬ 
ing taxation or being assessed only 


as “tear down” propositions.—Appeal 
of Kllks, 76 P.2d 974, 158 Or. 669. 

(2) Tax assessors should consider 
that value of fixed asset is fairly 
constant and must be gauged by con¬ 
ditions over period of time—Alfred 
J Sweet, Inc., v. City of Auburn, 180 
A 803, 184 Ms. 28. 

Toroid sals 

In arriving at “present true and 
actual valuation” of taxable property, 
the ordinary basis is what the prop¬ 
erty would bring in a fair market not 
what It would bring at a forced sale; 
so the prices realized by taxpayer on 
sale of properties acquired by fore¬ 
closure of mortgages held by him did 
not conclusively determine fair mar¬ 
ket value of the properties for as¬ 
sessment purposes —Connecticut 

Sav. Bank of New Haven v City of 
New Haven, 41 A 2d 765, 131 Conn. 
575 

The word “money, 1 99 in rule that 
“fair value” In constitution and tax 
laws means that valuation for taxa¬ 
tion should be on the price which the 
assessor believes can be obtained for 
the property in money at a fair sale 
between a willing seller and a will¬ 
ing buyer, does not mean the cash 
passed at closing of title, but means 
a money transaction in contradistinc¬ 
tion to a barter transaction by which 
properties are traded —North Bergen 
Tp. in Hudson County v. Bergen 
Blvd. Holding Co., 45 A 2d 623, 133 
N J Law 569. 

Consideration. of uses 

Ordinarily, “fair market value” for 
purposes of taxation means the price 
which a purchaser willing but not ob¬ 
liged to buy would pay an owner 
willing but not obliged to sell, taking 
into consideration all uses to which 
property is adapted and might in rea¬ 
son be applied 

Pa.—In re Premises 255-57 South 
Fifteenth Street, 192 A 923, 326 
Pa. 467—Appeal of Hart, 199 A 
225, 131 Pa Super. 104. 

Wash—Ozette Ry. Co. v. Grays Har¬ 
bor County. 133 P.2d 983, 16 Wash. 
2d 459 

Property not bought aad sold 

In assessments involving property 
which is not bought and sold on 
market, inquiry should relate to price 
which property would probably bring 
if offered for sale.—State ex rel. In¬ 
ternational Business Machines Corp. 
v. Board of Review of City of Fond 
Du Lac, 285 N.W. 784, 231 Wis. 303. 
Constitutional requirement 

(1) The intention of constitutional 
provision that property shall be as¬ 
sessed for ad valorem taxes at its 
fair cash value estimated at the price 
it would bring at fair voluntary sale 
was to evaluate property for taxa¬ 
tion according to its fair cash value, 
if purchaser could or would obtain by 
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his purchase the same interest held 
by seller and would also obtain there¬ 
by all rights of seller.—Common¬ 
wealth ex rel. Reeves v. Sutcliffe, 155 
S.W.2d 243, 287 Ky. 509. 

(2) The strict letter of such con¬ 
stitutional provision may be disre¬ 
garded in order to effectuate spirit 
of the constitution and bring about 
uniformity in taxation.—Evans v. 
Boyle County Board of Sup'rs, 177 8. 
W.2d 137, 296 Ky. 353. 

49. U.S—Phillips Petroleum Co. v. 

Townsend, C.C.ATex, 63 F 2d 293 
Cal.—Kaiser Co v. Reid, 184 P.2d 
879, 30 Cal 2d 610. 

Conn—Thaw v. Town of Fairfield, 43 
A 2d 65, 132 Conn. 173, 160 ALR 
679 

Iowa.—Lincoln Joint Stock Land 
Bank v. Board of Review of Sioux 
City, 290 NW. 94, 227 Iowa 1136 
—Talbott v. City of Des Moines, 
257 NW 393, 218 Iowa 1397. 

Neb—Wilson & Co. v. Otoe County, 
300 NW 415, 140 Neb 618 
N H.—Winnipiscogee Lake Cotton, 
etc, Mfg Co v. Gilford, 35 A 945, 
67 NH. 614, 617. 

NT—People ex rel Lehigh Valley 
Ry Co. v Harris, 6 N Y S 2d 794, 
168 Misc. 685, affirmed 12 N T S 2d 
1011, 257 App Div 912, affirmed 24 
N E 2d 476, 281 N.T. 786—People ex 
rel Temple Bar Corporation v. 
Murray, 40 N.Y.S.2d 709. 

Ohio —American Steel St Wirs Co. of 
New Jersey v. Board of Revision 
of Cuyahoga County, 40 NE.2d 
426, 139 Ohio St 388. 

Pa.—Hammermill Paper Co. v. City 
of Erie. 92 A 2d 422, 372 Pa. 85. 
certiorari denied 73 S.Ct. 881, 845 

US. 940, 97 LBd-Appeal of 

Burmont, Inc, Com PI., 39 Del.Co. 
104—Appeal of Park, Com.Pl„ 86 
Pittsb Deg J. 660, affirmed 5 A 2d 
561, 334 Pa. 193—Appeal of Glen 
Alden Coal Co., Com. PI, 7 Sch Reg. 
227—Board of Revision of Taxes 
and Appeals of City of Tork, York 
County, Pa., v. Fix, Com.PI., 65 
York Leg Rec. 153 

Wash—Northwest Chemurgy Securi¬ 
ties Co. v. Chelan County, 228 P 2d 
129, 38 Wash. 2d 87—Bellingham 
Community Hotel Co. v. Whatcom 
County, 70 P.2d 301, 190 Wash. 609. 
61 C J. p 640 note 2. 

“This value” 

(1) “True value” established by 
the constitution as the basis for as¬ 
sessment for taxes means fair mar¬ 
ket value as of assessment date — 
Town of Kearny v. Division of Tax 
Appeals, 61 A 2d 208, 137 N J Law 
634, affirmed 64 A.2d 67, 1 N.J. 409— 
Atlantic City Elec. Co. v. Egg Harbor 
TP., 50 A2d 476, 135 N.J.Law 60 

(2) “True value,” for tax assess¬ 
ment purposes, is the market value 
of the property at fair and bona fide 
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tutioa or statute, market value is not a conclusive 
criterion, 60 and many other factors affecting value 
must be considered. 61 So “true value” for the pur¬ 
pose of taxation is not always ascertained by reftej*- 
ence to selling price, and special circumstances may 
increase or depress market value without affecting 
true value, or vice versa. 62 

The valuation of property for purposes of taxa¬ 
tion does not depend on matters of formulae 


alone, 58 although formulae may be authorized as 
a detail of the method of arriving at the ultimate 
conclusion, by requiring the giving of consideration 
to all relevant facts going to make up a “valua¬ 
tion;” 54 and the matter is one for the exercise of 
judgment by the assessing officer, considering all 
the circumstances. 66 So the question ot valuation 
depends on a proper consideration of all relevant 
factors, 66 and in forming his estimate the assessor 


sale at private contract —City of 
Newark v. West Milford Tp, Passaic 
County, 88 A.2d 211, 9 N.J. 295. 

(3) The statute defining’ “true cash 
value” of property for tax purposes 
as "value at which the property 
would be taken in payment of a debt 
from a solvent debtor*' uses quoted 
words as meaning “market value."— 
6zette Ry. Co. v. Grays Harbor Coun¬ 
ty, 133 P.2d 983. 16 Wash.2d 459. 
Matters affecting market value 

(1) In determining fair market 
value for assessment purposes, con¬ 
sideration may appropriately be giv¬ 
en to original cost, estimated cost of 
reproduction less depreciation, rental 
Income, capitalization of Income, uses 
to which property Is adaptable, sale 
price of other property, and burdens 
and benefits attaching to property.— 
Northwest Chemurgy Securities Co. 
v. Chelan County, 228 P.2d 129, 38 
Wash.2d 87. 

(2) The test of market value of 
property, assessed for taxes, is not 
what owner would have paid for 
property had it been owned by a third 
person on assessment day.—Sisters 
of Mercy v. Town of Hooksett, 42 A. 
2d 222, 93 NH. 301. 

(8) A previous sale of property has 
a substantial bearing on market val¬ 
ue.—In re Premises 255-57 South 
Fifteenth Street, 192 A. 923, 326 Pa. 
467. 

Matters reducing market value 

Assessor, in fixing taxable actual 
value of property, is not required to 
determine market value as such, but 
he should consider matters which re¬ 
duce market value or make it nonex¬ 
istent, even though such matters do 
not of necessity reduce or affect ac¬ 
tual value to the extent or in man¬ 
ner in which they affect market val¬ 
ue.—Bankers Life Co. v. Zirbel, 31 
N.W 2d 368, 239 Iowa 276. 

“Frio#” and “value” 

In field of taxation, "price** and 
"value** should be distinguished, 
"price" being determined by short 
term factors and by caprices of mar¬ 
ket, and "value’* being dependent on 
long term factors and directly related 
to Intrinsic worth of property resist¬ 
ing Impact of temporary and abnor¬ 
mal conditions.—People ex rel. Buck 
v. Rapp, 86 N.Y.S.2d 790, affirmed 41 
N.Y.S.2d 185, 266 App.Dlv. 709, appeal 
denied 42 N.T.S.2d 576, 266 App.Dlv. 


821—People ex rel. Buck v. Wood- 
worth, 86 N.Y S 2d 790, affirmed 41 
N.Y.S.2d 186, 266 App Div. 709, appeal 
denied 42 N.Y.S.2d 913, 265 App.Dlv 
821. 

The purpose of tax statutes pro¬ 
viding the yardstick for determining 
true and full value as the selling 
price at time of assessment is to 
make a distinction between market or 
sales value and cost price or intrinsic 
value.—Kalscheuer v State, 8 N W. 
2d 624, 214 Minn. 441. 

50. Or—Appeal of Kliks, 76 P.2d 
974, 158 Or 669 

Thinness of spot market 
Assessing authorities, in comply¬ 
ing with statute requiring that all 
property shall be assessed at the 
"full cash value" thereof on the date 
of finality, are not required to be 
guided entirely by current market 
prices In making the assessments, re¬ 
gardless of how "thin" the “spot 
market" may be or how much it may 
be affected by conditions believed to 
be temporary and abnormal —Rogan 
v Calvert County Com’rs, 71 A 2d 47, 
194 Md. 299. 

Property not to escape taxation 

Although for purpose of taxation 
the “full cash value" of property is 
commonly construed to mean its 
“fair market value,** which is value 
a willing purchaser will pay to a 
willing seller in an open market, ab¬ 
sence of actual market does not mean 
that property may escape taxation as 
having no value —Kaiser Co. v. Reid, 
184 P.2d 879, 30 Cal.2d 610. 

51. Or—Appeal of Kliks, 76 P.2d 
974, 158 Or. 669. 

Absence of market value 

Property may have value for pur¬ 
poses of taxation, although it has no 
“market value," which is that value 
of property of same kind which has 
been subject of purchase or sale to so 
great extent and in so many instanc¬ 
es that value has become fixed.—Peo¬ 
ple ex rel. New York Cent. R* Co. v. 
Thompson, 282 N.Y.S. 269, 156 Mlsc. 
536. 

52. N.J.—Harborside Warehouse Co. 
v. Jersey City, 25 A.2d 291, 128 N. 
J.Law 263, affirmed 28 A.2d 91, 129 
N.J.L&w 62, certiorari denied 68 S. 
Ct. 768, four cases, 318 U.S. 769, 87 
L.Ed. 1140. 


Sals in partition, proceedings 

A confirmation by the orphans’ 
court of price received for property 
at sale in partition proceedings in or¬ 
der to effect distribution of an estate 
is not necessarily an adjudication of 
actual value of such property for 
purposes of taxation—In re Prem¬ 
ises 255-57 South Fifteenth Street. 
192 A. 923, 326 Pa 467 

53. Fla—L Maxcy, Inc. v. Federal 
Land Bank of Columbia, 150 So 
248, 111 Fla 116, reheard 151 So 
2 76, 111 Fla 116. 

Iowa—Yeoman Mut Life Ins. Co v 
State Board of Assessment and Re¬ 
view, 294 NW 310, 229 Iowa 320— 
Trustees of Flynn’s Estate v 
Board of Review of City of Des 
Moines, 286 NW 483, 226 Iowa 
1353. 

54. Fla —L Maxcy, Inc , v Federal 
Land Bank of Columbia, 150 So 
248, 111 Fla 116, reheard 151 So 
276, 111 Fla. 116 

55. Iowa—Yeoman Mut. Life Ins 
Co. v. State Board of Assessment 
and Review, 294 NW 330, 229 Iowa 
320—Trustees of Flynn’s Estate v 
Board of Review of City of Des 
Moines, 286 N.W. 483, 226 Iowa 
1353 

N Y —People ex rel. New York Cent 
R. Co v Thompson, 282 N.Y.S. 269, 
156 Mlsc. 536. 

56. US—Norfolk & W. Ry. Co. v. 
Board of Public Works of West 
Virginia, DCW.Va, 8 FSupp 791 

Idaho —Anderson’s Red & White 
Store v. Kootenai County, 215 P 2d 
815, 70 Idaho 260. 

Iowa—Iowa Bldg Corp. v. Zirbel, 21 
N.W 2d 576, 237 Iowa 242. 

Ky —Rogers v Pike County Board of 
Sup’rs, 157 S W 2d 346, 288 Ky 742 
Mass.—Board of Assessors of Town 
of Brookline v. Prudential Ins. Co 
of America, 38 N E 2d 145, 310 
Mass 300. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 33 A.2d 665, 92 
N.H. 473. 

Ohio.—Standard Oil Co. v. Glander, 
98 N.E 2d 8, 165 Ohio St. 61, re¬ 
versed on other grounds 72 S Ct 
309, 342 U.S 382, 96 L Ed. 427— 
B. F. Keith Columbus Co. v. Board 
of Revision of Franklin County, 74 
NE 2d 359, 148 Ohio St. 253. 

Pa—Appeal of Glen Alden Coal Co., 
Com.Pl„ 7 Sch.Reg. 227. 
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may or should avail himself of all profcr sources 
of information and take into consideration all facts 
and circumstances bearing on the question which 
are within his knowledge or brought to his atten¬ 
tion. 67 Each case of valuation must be determined 
according to the conditions existing at the time, 58 
and the property to be assessed is to be taken and 
valued in the actual condition in which the owner 
holds it, 59 although its value in that condition is 
affected by what can be done with the property. 60 


Factors which may or should be considered in 
determining the value of property include favorable 
and unfavorable circumstances controlling the ad¬ 
measurement of the present value of the property 
were the property placed on the market to be sold 
by the owner, 61 economic conditions, 62 uses to 
which the property may be put by the owner, 63 
comparison of the value of other property of the 
same character, 64 sale price of property, 66 deprecia- 


Wia —'State v. Windus, 243 N.W. 216, 
208 Wis. 583. 

Vole standard 

Use of any particular element of 
value as sole standard by which to 
fix value of property for purpose of 
taxation is error—Port Arthur Inde¬ 
pendent School Dist v Baumer, Tex 
CivApp., 64 S.W.2d 412, error dis¬ 
missed 

Where an established market Is 
nonexistent the process of valuation 
must comprehend all influencing fac¬ 
tors going to make up intrinsic val¬ 
ue—Hillsborough County v Knight 
A Wall Co, 14 So 2d 703, 163 Fla. 
346 

57. Colo —Corpus Juris quoted in 

City and County of Denver v Dew¬ 
in, 106 P 2d 854, 859, 106 Colo 331 
Conn—Thaw v Town of Fairfield, 43 
A.2d 65. 132 Conn. 173, 160 AL.R 
679 

Iowa —Talbott v City of Des Moines, 
257 N W 393, 218 Iowa 1397. 

N.Y —People ex rel. Four Park Ave¬ 
nue Corp v. Lilly, 37 N Y S 2d 733. 
265 App Div 68, appeal denied 39 
NYS2d 348, 265 App Div 854- 
People ex rel Freeborn & Co. v 
Graves, 14 N Y S 2d 4, 257 App Div 
587—People ex rel City of New 
York v. Barker, 17 N Y S 2d 305 
Ohio—American Steel & Wire Co of 
New Jersey v. Board of Revision 
of Cuyahoga County, 40 N E 2d 426, 
139 Ohio St 388 
61 C.J. p 640 note 3. 

All of the evidence, including that 
of experts and of sales, is to aid trier 
to arrive at his own conclusion as to 
fair market value of property for 
purposes of taxation, which is to be 
reached by weighing those opinions 
In light of all circumstances in evi¬ 
dence bearing on value and trier’s 
own general knowledge of elements 
going to establish it —Connecticut 
Sav. Bank of New Haven v. City of 
New Haven, 41 A.2d 765, 131 Conn 
575. 

58. Minn —Village of Aurora v 
Commissioner'of Taxation, 14 NW. 
2d 292, 217 Minn. 64. 

Pa.—Appeal of Horne, Com PI, 87 
Plttsb Leg. J. 553. 

59. N J —Aetna Life Ins. Co. v. City 
of Newark, 89 A.2d 385, 10 N.J. 99 
—State v. State Board of Tax Ap- 
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peals, 52 A.2d 852, two cases, 185 
N J Law 481, 482—Borough of Ha¬ 
worth v State Board of Tax Ap¬ 
peals. 21 A 2d 309, 127 N.J Law 
67—Hackensack Water Co v State 
Board of Tax Appeals, 7 A2d 628, 
122 N J Law 596—Trustees of Ste¬ 
vens Institute of Technology v 
State Board of Taxes and Assess¬ 
ment, 143 A 356, 105 N J Law 99, 
affirmed 146 A 919, 105 N J Law 
655 —Delaware, L & W R Co v 
City of Hoboken, 85 A 2d 200, 16 
N J Super 543, reversed on other 
grounds 91 A 2d 739, 10 NJ 418— 
Pitney v. Kelly, 34 A 2d 647, 21 N 
J Misc 405—Appeal of Pitney, 28 
A 2d 660, 20 N J Misc 448 
Operating oonoerzu 

An assessor was fully justified in 
adopting some method of assessment 
which would place on active, operat¬ 
ing concerns greater valuations than 
their mere salvage values —Ozette 
Ry Co v. Grays Harbor Countv, 133 
P 2d 983, 16 Wash 2d 459. 

60. NJ—Delaware, L & W R Co 
v City of Hoboken, 85 A 2d 200, 16 
N J Super 543, reversed on other 
grounds 91 A 2d 739. 10 NJ 418. 

61. Fla—Hillsborough County v 
Knight & Wall Co, 14 So.2d 703, 
153 Fla 34G—City of Tampa \ Col- 
gan, 163 So 677, 121 Fla 218 

62. Conn —Somers v City of Meri¬ 
den, 174 A 184, 119 Conn. 5, 95 A 
LR 434 

61 C J p 640 note 3 [a]. 

Temporary inflation or deflation 

(1) An economic condition is not in 
itself sufficient reason for increase in 
valuation of property, nor does de¬ 
pression call for downward revision 
in accordance with new market con¬ 
ditions thereby created, however 
temporary, but value for purposes of 
taxation must have measure of per¬ 
manency in order to render it some¬ 
what secure against general tempo¬ 
rary inflation or deflation—City of 
Newark v. West Milford Tp., Passaic 
County, 88 A2d 211, 9 N.J. 295— 
Hackensack Water Co v. Division of 
Tax Appeals, 65 A 2d 828, 2 NJ. 157. 

(2) Violent fluctuations in munici¬ 
pal Income are not desirable, and as¬ 
sessors in listing values may, to cer¬ 
tain extent, disregard excesses of 
boom as well as despair of depres- 
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sion —Alfred J. Sweet. Inc, v City of 
Auburn, 180 A 803, 134 Me 28. 

63. Me —Alfred J Sweet, Inc, v 
City of Auburn, supra 

Value for particular purpose 

Where property has an obvious 
value for a particular purpose, that 
factor of value must not arbitrarily 
be disregarded by assessor —Pitney 
v Kelly, 34 A 2d 547, 21 N.J Misc. 
405 

Foteutlal use 

Where money must be spent to fit 
property for a potential use on which 
an estimate of taxable value is based, 
amount of such requisite expenditure 
must also be taken into considera¬ 
tion —Appeal of Lehigh Nav. Coal 
Co, 193 A 50, 327 Pa. 327. 

Most valuable use 

True cash value of property can be 
measured for taxation purposes by 
the most valuable use to which prop¬ 
erty can be devoted or adapted — 
Parsons v. Detroit & Canada Tunnel 
Co, DC Mich, 15 FSupp. 986 

64. Colo — Corpus Juris quoted la 
City and County of Denver v Lew- 
in, 105 P 2d 854, 859, 106 Colo 331 

Ill—People v Millard, 139 NE 113, 
307 Ill 556. 

One purpose of statutory provision 
requiring assessor, in considering 
statement of grievance by any tax¬ 
payer, to take into consideration the 
value as fixed by assessor on other 
similar assessable property similar¬ 
ly situated is to insure uniformity in 
accordance with constitutional provi¬ 
sion requiring uniformity of all tax¬ 
es—City and County of Denver v. 
Lewin, 105 P 2d 854, 106 Colo 331 
Where property commonly bought 
and sold 

In valuing property for taxation 
purposes, price which property brings 
is best test of value, If similar prop¬ 
erty is commonly bought and sold — 
Hillsborough County v Knight St 
Wall Co, 14 So 2d 703, 153 Fla. 346. 
Differences la use 
Values of two properties, rather 
than differences in use thereof, 
should control in comparing thorn for 
tax assessment purposes —Rancho 
Santa Margarita v San Diego Coun¬ 
ty, 26 P.2d 716, 135 Cal App 134 

65. Ky —Evans v. Allen, 205 S W.*d 
514, 305 Ky. 728. 
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tion and obsolescense,** and the value of the prop¬ 
erty for taxation as adjudicated in a prior year.* 7 
Where not expressly required, the various elements 
entering into the value to make up the total need 
not be returned separately,* 8 but the integrity of 
an assessment is not affected by the enumeration 
of the elements entering into the aggregate of the 
valuation and the placing of a separate value on 
each.** Mathematical calculations m appraisals, al¬ 
though made in good faith, may lead to divergent 


results and should be closely scrutinized. 70 The 
court will not sanction a method of calculation of 
value which will tolerate an evasion of taxes even 
though there has been an unvarying practice of a 
particular method. 71 

Original cost and reproduction cost . The original 
cost of the property, less depreciation, and plus the 
increase, if any, in the cost of labor and material, 72 
or the cost of reproduction less depreciation, 73 may 


ItM not controlling 

Sale price, while always consider¬ 
ed an Important element of market 
\ alue. Is not controlling in deter¬ 
mining values for assessment pur¬ 
poses. 

Ky.—Evans v. Allen, supra. 

Pa—Appeal of Tork A Poster, 43 A 
2d 657, 157 Pa.Super. 262—Appeals 
of Matson, S3 A 2d 464, 152 Pa Su¬ 
per 424—Appeal of City of Allen¬ 
town, 24 A 2d 109, 147 Pa Super 
385—Appeal of Park, Com PI, 86 
PittsbLeg.J 560, affirmed 6 A.2d 
561, 334 Pa. 193. 

66. Ohio —American Steel & Wire 
Co. of New Jersey v. Board of Re¬ 
vision of Cuyahoga County, 40 N. 
E 2d 426, 139 Ohio St. 388. 

Wis—Wisconsin Gas & Elec. Co. v. 
Wisconsin Tax Commission, 266 N 
W. 186. 221 Wis. 487, rehearing 
denied 268 NW 121, 221 Wis. 487 
—State v Windus, 243 N.W 216, 
208 Wis. 583. 

Countervailing factor 
Depreciation and obsolescence are 
factors in determining value of prop¬ 
erty for purpose of tax assessment, 
but each is subject to countervailing 
factor of an increase in building 
costs brought about by economic con¬ 
ditions lessening the value of the dol¬ 
lar.—Hackensack Water Co. v. Divi¬ 
sion of Tax Appeals. 65 A.2d 828, 2 N. 
J. 157. 

Functional depredation of proper¬ 
ty, reducing value thereof for pur¬ 
pose of taxation, occurs where prop¬ 
erty, even though still in good physi¬ 
cal condition, has become obsolete or 
useless because of changing business 
conditions and hence is of little or no 
value to owner thereof for all prac¬ 
tical considerations.—Standard Oil 
Co. v. Glander, 98 N.E.2d 8. 165 Ohio 
St 61, reversed on other grounds 72 
S.Ct. 309, 342 U.S 382, 96 LEd. 427 
—B. P. Keith Columbus Co. v. Board 
of Revision of Franklin County, 74 
N.S.2d 359, 148 Ohio St 253. 
Interrelated factors 

(1) In determining value of prop¬ 
erty for taxation, “economic obsoles¬ 
cence" is not to be regarded as ele¬ 
ment of "depredation” apart from, 
and In addition to, physical deteriora¬ 
tion, as both factors are necessarily 
interrelated and combine to produce 
depredation —People ex rel. Pennsyl¬ 


vania Tunnel A Terminal R. Co. v. 
Miller. 26 N.Y.S.2d 232. 

(2) Since “depreciation” means fall 
in value or reduction of worth and in¬ 
cludes “obsolescence,” which may 
arise from changes in art, shifting of 
business centers, loss of trade, inade¬ 
quacy, supersession, prohibitory loss, 
and other things which, apart from 
physical deterioration, cause plant 
elements or plant as whole to suffer 
diminution in value, and “deprecia¬ 
tion,” broadly speaking, is the loss, 
not restored by current maintenance, 
due to all factors causing ultimate 
retirement of property, such as wear 
and tear, decay, inadequacy, and ob¬ 
solescence, “obsolesence,” considered 
in fixing value of property for taxa¬ 
tion, is not limited to property which 
has been discarded or is no longer 
usable —People ex rel Pennsylvania 
Tunnel & Terminal R. Co. v. Miller, 
supra. 

67. Fla—City of Tampa v. Colgan, 
163 So. 677, 121 Fla. 218. 

N.Y —People ex rel. Hilton v. Fah- 
renkopf, 17 N E 2d 765, 279 NY 49 
—People ex rel. Hilton v. Lewis. 11 
NYS2d 860, 256 App Div. 479, mo¬ 
tion denied 12 N.Y S 2d 757, 257 
App.Div 874, reheard 14 N Y S 2d 
725, 258 App.DIv 762—People ex 
rel Hilton v Lewis, 10 N.Y S 2d 
834, 256 App.DIv 479—People ex 
rel. Forty-Second Street Bldg 
Corp v. Miller, 22 N.Y.S 2d 256, 
174 Misc. 812, affirmed 22 N Y S 2d 
195, 259 App Div. 1051, reargument 
denied 22 N.Y S.2d 928, 260 App 
Div 810 

68. U S.—New York v. State Tax 
Comrs, NY, 25 S Ct. 713. 199 US. 
48, 50 LEd. 79. 

69. Pa.—Hammermill Paper Co. v. 

City of Erie, 92 A 2d 422, 372 Pa. 
85, certiorari denied 78 S.Ct. 831, 
345 US 940, 97 L.Ed. -. 

Pa.—Appeal of Susquehanna Col¬ 
lieries Co., 6 A 2d 831, 335 Pa. 837 
—Appeal* of Pittsburgh Terminal 
Coal Co., 83 Pa.Super. 535 

70. NJ—Aetna Life Ins. Co v. City 
of Newark, 89 A 2d 385, 10 N J. 99. 

71. Md—Pierce A Hebner v. State 
Tax Commission, 71 A 2d 6, 194 
Md. 254, 

78. La.—Industrial Lumber Co. v. 
Oden; 85 So. 901, 147 La. 751. 
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Mass.—Assessors of Quincy v. Bos¬ 
ton Consol. Gas Co, 84 NB.2d 623, 
309 Mass. 60 

N.H.—Trustees of Phillips Exeter 
Academy v Exeter, 33 A.2d 665, 92 
NH. 473. 

N.Y —People ex rel Lawyers Mortg. 

Co v. Pattison, 33 NY.S.2d 947. 
W.Va.—Crouch v. Wyoming County 
Court, 181 SB 819, 116 WVa. 476. 
Wis—State v. Windus, 243 N.W 216, 
208 Wis. 683. 

61 C J. P 640 note 6. 

Some evidence of value 

(1) The cost of an article is ordi¬ 
narily some evidence of its value for 
tax purposes, but other circumstanc¬ 
es may, as of the assessment date, 
affect true value—Weston Elec In¬ 
strument Corp. v City of Newark, 
78 A.2d 692, 11 N.J Super. 493. 

(2) The coat of property is rele¬ 
vant evidence of its fair market val¬ 
ue for taxation purposes, and the best 
test is ordinarily that of market 
sales.—Connecticut Sav Bank of New 
Haven v. City of New Haven, 41 A. 2d 
765, 131 Conn. 675 

73. Ill.—People ex rel Wangelin v. 
St. Louis Bridge Co., 191 NE 300, 
357 Ill 245. 

La—Industrial Lumber Co. v. Oden, 
85 So. 901, 147 La. 761. 

Mass.—Assessors of Quincy v. Bos¬ 
ton Consol. Gas Co, 34 NE2d 623, 
309 Mass. 60. 

NH—Trustees of Phillips Exeter 
Academy v. EXeter, 33 A 2d 665, 
92 NH 473. 

N.J—Erie R. System v. Walsh, 57 
A 2d 217, 26 NJ.MJsc 81. 

NY—People ex rel. Lawyers Mortg. 

Co v. Pattison, 33 N.Y.S 2d 947. 
Ohio.—American Steel A Wire Co of 
New Jersey v Board of Revision 
of Cuyahoga County, 40 NE 2d 426, 
139 Ohio St 388 

Wis—State v Windus, 243 N.W. 216, 
208 Wis. 683. 

61 C.J. p 640 note 7. 

Unique properties 
For the purpose of taxation, unique 
properties should be valued at the 
cost of reproduction of the struc¬ 
ture as found on the date of the as¬ 
sessment, less actual physical de¬ 
terioration, including structural ob¬ 
solescence, and such reproduction 
cost is either the controlling element 
or at least the most Important ele- 
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sometimes aid and bd of service in determining the 
value of the property for purposes of taxation, as 
where the property in question has no market val¬ 
ue; 74 but original cost 75 or reproduction cost 76 is 
not necessariiy or invariably the measure of the 
value. 

Income or rental value; capitalization thereof . 
The income-producing ability of property 77 or its 
rental value 78 is a definite factor but not the only 
element of value to be considered in fixing its as¬ 
sessed value for tax purposes. So the productive 
and earning capacity of the property, past, present 
and prospective, must be considered, although not 
alone a true guide of value. 79 Capitalization of 


the income from the property may be considered in 
fixing value, since it is a reasonable assumption 
that the property is worth the sum capitalized on 
the basis of its average income and earning capacity 
and that a prudent man would pay such sum for 
the property as a permanent investment; 80 but 
taxing officials are not required to rely exclusively 
on capitalization of income in fixing fair value, but 
must consider every other relevant factor. 81 

b. By Whom Valuation Made 

The value of property for the purpose of taxation 
must be ascertained by the legally constituted authorities 
set up and established for that purpose. 

Generally, the value of property for the purpose 


ment of value.—People ex rel City of 
New York v. Barker, 17 NY.S.2d 305 
Weighing of testimony 

Determination of true coet of re¬ 
production, lees depreciation In valu¬ 
ing: property for taxation purposes, 
involves process of weighing testimo¬ 
ny of various witnesses.—People ex 
rel New York Cent. R Co. v. Thomp¬ 
son, 282 NYS 269, 156 Misc. 536. 

74. N Y.—People ex rel. Lawyers 
Mortg. Co v Pattilon, 33 N Y S 2d 
947. 

61 C J p 640 note 5 

Absenoe of ^commercial value” 

Property must be assessed for pur¬ 
poses of taxation even though it has 
no “commercial value," which is its 
sale value regarded as business prop¬ 
osition, since “commercial value” is 
not synonymous with “full value” for 
purposes of assessment, which is cost 
of reproduction less depreciation, and 
which in case of railroad which is not 
paying is sum less than cost of re¬ 
production less depreciation, taking 
into consideration business done by 
road and its earning power—People 
ex rel. New York Cent. R Co v. 
Thompson. 282 N.Y S. 269, 156 Misc 
536. 

75. Ky.—Prestonsburg Water Co v. 
Prestonsburg Board of Sup’rs, 131 
S.W.2d 451, 279 Ky 651. 

Mass.—Assessors of Quincy v. Bos¬ 
ton Consol. Oas Co. 34 NE2d 623, 
309 Mass. 60 

Neb.—Novak v. Board of Equaliza¬ 
tion of Douglas County, 17 N.W.2d 
882, 145 Neb. 664. 

N.J.—Borough of Haworth v. State 
Board of Tax Appeals, 40 A2d 353, 
182 N.J.Law 806—Standard Bleach- 
ery & Printing Co. v. Borough of 
East Rutherford, 169 A. 350, 112 N. 
J.Law 81—-Erie R. System v. 
Walsh, 57 A.2d 217, 26 N.J.Misc. 81. 
Ohio—Ramsey v. Board of Revision 
of Franklin County, 48 N.B.2d 102, 
141 Ohio St, ,266* 

61 CUT. P 640 note 8. 

74 Trustees of Phillips Exe¬ 


ter Academy v Exeter, 33 A 2d 665, 
92 NH 473 

Ohio—Tax Commission of Ohio v 
Surface Combustion Corp, 3 N E 
2d 546, 52 Ohio App. 120 
61 C J p 640 note 8. 

Where property Is not a paying in¬ 
vestment, its value for purposes of 
assessment for taxation does not 
necessarily depend on replacement 
cost —People ex rel. Lehigh Valley 
Ry Co. v Harris, 6 N.Y.S 2d 794, 168 
Misc 685, affirmed 12 N.Y S 2d 1011, 
25 App Div 912, affirmed 24 N E 2d 
476, 281 NY 786. 

77. Fla —Root v Wood, 21 So 2d 
133, 155 Fla. 613. 

Ill —People ex rel Toman v. Marine 
Trust Co. 31 N E 2d 933, 375 Ill 
488—People ex rel Wangelin v. St 
Louts Bridge Co., 191 NE 300, 357 
Ill 245 

Iowa—Yeoman Mut Life Ins Co v 
State Board of Assessment and 
Review, 294 NW 330, 229 Iowa 320 
—Talbott v. City of Des Moines, 
257 NW 393, 218 Iowa 1397 
N.H—Trustees of Phillips Exeter 
Academy v. Exeter, 33 A 2d 665, 92 
NH 473 

N J —Prudential Ins Co. of America 
v Division of Tax Appeals, 43 A2d 
271, 133 N J Law 153. 

Okl —First Nat. Bank & Trust Co of 
Tulsa v. Rowe, 157 P 2d 172, 195 
Okl 219. 

Wash.—Bellingham Community Ho¬ 
tel v Whatcom County, 121 P.2d 
335, 12 Wash 2d 237. 

Wis—State v Windus, 243 NW. 216, 
208 Wis 583. 

Intangible rights and privileges 

In determining the value of prop¬ 
erty, assessing authorities may con¬ 
sider earnings derived therefrom, 
which may depend on the possession 
of intangible rights and privileges 
which are not themselves regarded as 
a separate class of taxable proper¬ 
ty.—Roehm v. Orange County, 196 P. 
2d 550, 32 Cal.2d 280. 

Not income 

Although net, rather than gross, 

787 


Income affects taxable value of prop¬ 
erty, there is no inflexible rule for 
ascertaining deductions to be made 
from gross to obtain net, and It is 
sufficient if percentage used In capi¬ 
talizing gross Income covers deduc¬ 
tions allowable in producing net.— 
Somers v City of Meriden, 174 A. 
184, 119 Conn. 5, 95 AL R 434. 

Xxl absence of willing purchaser, 
correct market valuation for taxation 
purposes may be determined by con¬ 
sidering net revenue, profit realized 
from operation of property, prospect 
of continuing such operation, pro¬ 
spective length of time thereof, ma¬ 
terial at hand, and physical condi¬ 
tion of property—Carr’s Fork Coal 
Co. v. Perry County Board of Sup'rs, 
93 S W 2d 359, 263 Ky 642. 

78- Pa.—Appeal of Park, 5 A. 2d 661, 
334 Pa. 193 

79. Iowa.—Trustees of Flynn’s Es¬ 
tate v. Board of Review of City of 
Des Moines, 286 NW. 483, 226 Iowa 
1353. 

Prospect of lnorsass or deorease 

In determining taxable value of 
property, prospective as well as pres¬ 
ent and past earnings are Important 
element, and any immediate prospect 
of increase or decrease in earnings 
or earning capacity should be con¬ 
sidered.—Somers v. City of Meriden, 
174 A 184, 119 Conn. 5, 95 A UR- 
434. 

80. Conn.—Somers v. City of Meri¬ 
den, supra. 

Buie not applicable to “specialty 
business” 

Capitalization of Income derived 
from operation of a “specialty busi¬ 
ness” is not the yardstick of value 
for taxation purposes, and a hotel 
is a “specialty business” within the 
rule —People ex rel Hotel St George 
Corporation v. Lilly, 45 N.Y6.2d 599, 
reversed 49 N.Y.S.2d 274, 268 App 
Div. 830, reversed 60 N.B.2d 30, 293 
N.Y. 898. 

81. Wagh.—Dexter Horton Bldg. Co 
v. King County, 116 P.2d 507, 10 
Wash. 2d 186. 
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of taxation must be ascertained by the legally con¬ 
stituted authorities set up and established for that 
purpose. 82 In order to constitute a valid assessment 
of property for taxation, the valuation of the prop¬ 
erty must be made by the proper assessing officer 
himself, 83 and in making the estimate he may and 
must apply his own knowledge and exercise his own 
judgment, 84 he cannot delegate this duty to an¬ 
other, 85 and, unless a statute so directs, 86 he is 
neither bound nor permitted to adopt a valuation 
made by a different assessor or board of assessors 
or board of review ; 87 but he may employ others to 


make the valuations in the first instance, if he him¬ 
self examines, revises, and adopts their estimates. 88 

c. Erroneous Valuations Generally 

While a tax attestor hat a wide discretion In valuing 
property, and an error or mistake on hit part It Imma¬ 
terial where it does not result In an excessive or dis¬ 
criminatory valuation, nevertheless he must exercise his 
discretion prudently, and make valuations which are not 
arbitrary, but are fair and Impartial, and the result of 
honest Judgment. 

While a tax assessor has a wide discretion in 
valuing property, 89 and an error or mistake on his 


81 Colo.—FaJrlamb v. Bowie, 71 P. 

2d 417, 101 Colo. 135. 

Fla.—White v Gapway Grove Corp., 
55 So 2d 573 

Ga.—Montgomery v. Gullatt, 10 SB. 

2d 298, 62 Ga.App. 844 
Ill.—People ex rel. Toman v. Marine 
Trust Co, 31 NE 2d 933, 376 Ill. 
488—People ex rel Nash v. Norton, 
193 N.E. 129, 358 Ill. 272. 

Ky.—Letcher County v. Kentucky 
River Coal Corporation, 61 S W 2d 
891, 250 Ky 7. 

Minn —SchleifT v. Freeborn County, 
43 N W 2d 265. 231 Minn 889 
Term ‘‘values,” as used in tax stat¬ 
utes, means valuations of officials 
whose duty it is to make them — 
Wymore v. Markway, 89 S.W.2d 9, 
338 Mo 46. 

Adequate machinery 
In order to Justify ad valorem as¬ 
sessment, there must be adequate 
machinery to determine and assess 
the valuation.—Queen City Brewing 
Co v District of Columbia, 134 F 2d 
44, 77 USAppDC 213, certiorari de¬ 
nied District of Columbia v. Queen 
City Brewing Co, 63 S.Ct. 1330, 319 
U.S. 767, 87 L Ed 1716. 

83. Colo.—Fairlamb v. Bowie, 71 P. 

2d 417, 101 Colo 135. 

61 C.J. p 640 note 12. 

After return by taxpayer 

Under the statutory system with 
respect to taxation, the law contem¬ 
plates that the county tax assessor 
value the property at Its proper tax¬ 
able location after the return has 
been made by the taxpayer —Tennes¬ 
see Coal, Iron & R. Co. v. State, 193 
So. 143, 239 Ala. 19. 

Lind held by oounty 

Where commissioner of corpora¬ 
tions did not make valuation of land 
held by county for hospital a* re¬ 
quired by statute, assessments were 
illegal.—Middlesex County v. City of 
Waltham, 180 N.E. 818. 278 Maas. 514. 

Xnquirar 

The assessor in fixing values of 
real property for purposes of tax¬ 
ation may properly make inquiry and 
as best he can arrive at and fix val¬ 
ues —Iowa Bldg. Corp. y* Zirbel, 81 
K.W.Sd 576, 237 Iowa 248. 


Valuation by owner 

(1) Taxing officials, and not own¬ 
ers of property, have the duty of 
assessing property for taxation pur¬ 
poses—People ex rel. Johnson v. 
Robison, 94 NE2d 151, 406 Ill 280- 
People v. Pullman Car & Mfg Cor¬ 
poration, 189 N.E. 278, 355 Ill. 438. 

(2) While property owner has 
right to give his estimate of value 
of his property to tax assessor, the 
assessor is required by law to deter¬ 
mine and fix fair cash value of that 
and all other property in taxing dis¬ 
trict and Is not bound to accept such 
owner's valuation as correct —Peo¬ 
ple ex rel. Tedrick v. Allied Oil Corp 
of Illinois, 57 NE 2d 859, 388 Ill. 219 
Assessment hold not improper 

A county tax assessor’s action in 
placing on taxpayers’ rendition of 
property for taxes notations of pre¬ 
ceding year’s tax values of each item 
reduced in value in such rendition, as 
requested by county board of equal¬ 
ization, did not constitute acceptance 
of taxpayers’ valuations or show that 
assessor acted entirely on board’s in¬ 
structions, rather than his own Judg¬ 
ment, so that board's increase of as¬ 
sessment was not void and original 
rendition was not prima facie cor¬ 
rect.—Feldman v. Bevil, Tex Civ. 
App., 190 S.W.2d 157, refused for 
want of merit. 

84. Iowa—Butler v. City of Des 
Moines, 258 N.W. 765, 219 Iowa 
956. 

Mo—State v. Gomer, 101 S.W.2d 57, 
340 Mo. 107. 

N. J — Corpus Juris oltsd In Delaware, 
L. A W. R. Co. v. City of Hoboken, 
85 A 2d 200, 202, 16 N.J.Super. 543, 
reversed on other grounds 91 A.2d 
739, 10 N.J. 418. 

61 C.J. p 640 note 18. 

Experience and opinion 
A tax assessor's valuation of prop¬ 
erty on basis of his experience and 
opinion as to fair market value there¬ 
of is sufficient to sustain assessment. 
—Hammermill Paper Co. v. City of 
Erie. 92 A.2d 422, 372 Pa. 85, certio¬ 
rari denied 78 S.Ct. 831, 345 U.S. 940, 
97 L Ed.-. 

Appraisal by independent expert 
An appraisal of real estate by an 
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f independent expert, properly used, 
may be of great value to assessor in 
determining actual value but it 
should not be substituted for asses¬ 
sor’s judgment and, when it is, the 
presumption usually indulged in in 
support of assessment is overcome — 
Iowa Bldg Corp v. Zirbel, 21 NW 
2d 576, 237 Iowa 242. 

85. Mich—Woodman v. Auditor- 
General, 17 NW 227, 52 Mich. 28 

Ohio—State v. Sayre, 15 Ohio Cir Ct, 
NS, 267. 

86. NT.—People v. Adams. 26 N.E 
746, 125 NY 471. 

61 C J. p 641 no^e 15. 

87. Tex —Missouri, etc, R Co. v 
Shannon, Civ App., 97 S.W 627, af¬ 
firmed 100 SW 138, 100 Tex 379, 
10 LRA.NS, 681. 

61 C J p 641 note 16. 

88. Iowa.—Daniels v. Board of Re¬ 
view of Monona County, 52 N W.2d 
1, 243 Iowa 406. 

R.I—Clare v. Curran, 169 A. 836, 52 
R.I. 196. 

61 C J. p 641 note 17. 

Validity of contract 

Resolution of board of commis¬ 
sioners of township authorizing con¬ 
tract with assessment commission 
for evaluation of taxable property of 
township wan held not Invalid; nor 
was contract invalid because of pro¬ 
vision that costs should be included 
in amount to be refunded —Levy v. 
North Bergen Tp. In Hudson Coun¬ 
ty, 161 A. 45, 10 N.J.Mlsc. 850. 

89. U.S.—Atlantic pipe Line Co. v. 
State Tax Board, D.C.Tex.. 12 F. 
Supp. 265. 

Colo.—Corpus juris quoted iu City 
and County of Denver v. Lewin, 
105 P.2d 854, 859. 106 Colo. 331. 
N.Y.—People v. Roberts, 86 N.Y.S. 
78, 90 Hun 688. 

Va.—City of Richmond v. Common¬ 
wealth, 60 « B.2d 664. 188 Va. 600. 
61 C.J. p 641 note 18. 

Review of valuation by court see in¬ 
fra | 662. 

A reasonable discrepancy between 
true value of property and value at 
which it is assessed for taxes will be 
permitted to cover difference In Judg¬ 
ment with respect to value of prop- 
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part is immaterial where it does not result in an 
excessive or discriminatory valuation, 90 nevertheless 
he must exercise his discretion prudently, 91 and 
make valuations which are not arbitrary, 92 but 
which are fair and impartial, 93 and the result of 
honest judgment, 94 rather than of mere will or 
caprice. 96 An assessment will not be held void by 
reason of an excessive valuation placed on the prop¬ 


erty by tjie assessor, where it was the result of 
an error of judgment on his part and not of dis¬ 
honesty or want of good faith; 96 but it is other¬ 
wise if the overvaluation was made fraudulently or 
maliciously, 97 although the mere fact of an exces¬ 
sive valuation is not sufficient to establish fraud 98 
or absolute nullity, 99 unless it is so grossly exces¬ 
sive as to indicate that the assessor must have acted 


crty—Dallas County v Dallas Nat. 
Bank, 179 S W 2d 288, 142 Tex. 439. 
Seasonable latitude 

The tax assessor must be given 
reasonable latitude in exercise of his 
sound judgment in determining real 
estate values for taxation purposes 
—State of Minnesota v Federal Re¬ 
serve Bank of Minneapolis, D C. 
Minn , 25 F Supp. 14. 

Estimate 

Statutory requirement that asses¬ 
sor assess property at true value In 
money merely means that such true 
value is his estimate of valuation — 
Bank of Carthage v Thomas, 48 S W. 
2d 930, 330 Mo 19 

90. Colo — Corpus Juris quoted In 

City and County of Denver v. Lew- 
in, 105 P 2d 854, 859, 106 Colo 
331. 

Iowa—Crary v Board of Review of 
Boone, 286 NW 428, 226 Iowa 1197 
61 C.J p 641 note 19 

Mathematical exactness in valua¬ 
tion of property for taxation is not 
required —City of Roanoke v Wil¬ 
liams, 170 S E 726, 161 Va 351. 

91. Cal —Hammond Lumber Co v. 
Los Angeles County, 285 P 896, 104 
Cal App. 235. 

Colo— Corpus Juris quoted in City 
and County of Denver v Lewin, 
106 P 2d 854, 859, 106 Colo 331 

SSL Colo.— Corpus juris quoted in 
City and County of Denver v. Lew¬ 
in, 105 P.2d 854. 859, 106 Colo 331. 
61 C J. p 641 note 21. 

Based on faots 

Tax assessments must be based on 
facts and not on hopes —Atlantic 
City Elec. Co v. Egg Harbor Tp, 50 
A.2d 476, 135 N J Law 60—C. F. Muel¬ 
ler Co. v. State Board of Tax Ap¬ 
peals, 18 A.2d 664, 126 N.J Law 141 
Assessments will be Invalidated 
by courts if taxing authorities resort 
to arbitrary methods varying from 
methods employed In assessing other 
property of like character and situa¬ 
tion, and resulting in the imposition 
designedly of an unequal burden on 
the property of complainant.—Simms 
v. Los Angeles County, 217 P 2d 936, 
35 Cal. 2d 308, certiorari denied 71 S. 
Ct< 207, 240 U.S. 891, 95 L Ed. 646. re¬ 
hearing denied 71 S.Ct. 291, 340 U.S. 
916, 96 L.Ed. 662. 

^Pwo taxing agtaoies 

Flact that two different taxing 
.agencies were called on to fix prop¬ 


erty valuations does not justify one 
agency in fixing valuations grossly 
disproportionate to valuations fixed 
by the other —Grays Harbor Pao Ry 
Co v. Grays Harbor County, 62 P.2d 
1347, 188 Wash 484 

Overvaluation of property for tax¬ 
ation may consist in assessing to per¬ 
son property he does not own, as well 
as in estimating too highly that own¬ 
ed by him —Inhabitants of Town of 
Georgetown v. Reid, 171 A. 907, 132 
Me 414. 

Valuation held not arbitrary 

Iowa.—Daniels v Board of Review 
of Monona County, 52 NW2d 1, 
243 Iowa 405 

Md.—Rogan v Calvert County 
Com’rs, 71 A 2d 47, 194 Md 299. 

61 C J p 641 note 21 [b] 

93. US—Atlantic Pipe Line Co v. 
State Tax Board, D C Tex., 12 F 
Supp 265 

Colo— Corpus Juris quoted in City 
and County of Denver v. Lewin, 105 
P 2d 854, 859, 106 Colo 831. 

Fla—Arundel Corp. v Sproul, 186 
So 679, 136 Fla. 167—City of Bra¬ 
denton v. Seaboard Air Line Ry 
Co, 130 So 21, 100 Fla. 606 
Va— Corpus Juris oited in City of 
Roanoke v Gibson, 170 S B 723, 
725, 161 Va. 342. 

Bqnltable action 

In determining value of property 
for tax purposes, assessor has duty 
to fix value equitably in comparison 
with other like property.—Trustees 
of Flynn’s Estate v. Board of Review 
of City of Des Moines, 286 N.W. 483, 
226 Iowa 1353. 

Personal and real property 

Personal property must be assessed 
for taxation on basis fair to owners 
of realty, so that neither shall suffer 
to other’s advantage—Rittersbacher 
v Board of Sup’rs of Los Angeles 
County, 82 P.2d 135, 220 Cal. 635, 
certiorari denied 55 S.Ct 107, 293 U. 
S 592, 79 L.Ed. 686. 

Where required prooedure is not 
substantially followed and valuations 
are found to be unjust, relatively or 
abstractly, assessment* will be held 
invalid—Coombe* v. City of Coral 
Gables, 168 So. 524, 124 Fla. 874. 

94. Colo —Corpus JUrls quoted in 

City and County of Denver v Lew¬ 
in, 105 P.2d 854, 859, 106 Colo 331. 
Ill —People ir -Commonwealth Edison 
Co., 82 N.E.2d 902, 876 I1L 70- 


People ex rel. McDonough v. 
Schmuhl, 194 N.E. 731, 359 Ill. 446 
Okl —In re Assessment of Property 
of Western Light & Power Corpo¬ 
ration, 35 P 2d 946, 169 Okl. 53 
Wash.—Bank of Fairfield v Spokane 
County, 22 P 2d 646, 173 Wash 145, 
followed in Spokane & Eastern 
Trust Co, v Spokane County, 22 P. 
2d 656, 173 Wash 699 
61 C J p 641 note 23 

95. Colo —Corpus Juris quoted in 

City and County of Denver v. Lew¬ 
in. 105 P.2d 854, 859, 106 Colo 331. 
Ill —People ex rel McDonough v. 

Schmuhl, 194 N E. 731, 359 Ill. 446 
61 C J. p 641 note 24. 

96. Colo —Corpus Juris quoted In 

City and County of Denver v. Lew¬ 
in, 105 P 2d 854, 859, 106 Colo 331. 
Ill —People ex rel. Schmulbach v. 
City of St Louis, Mo, 97 N E 2d 
252, 408 Ill 491—-People ex rel. Mc¬ 
Donough v Schmuhl, 194 N.E 731, 
359 Ill 446 
61 C.J. p 641 note 26. 

97. Colo —Corpus Juris quoted in 

City and County of Denver v. Lew¬ 
in. 105 P.2d 854, 859, 106 Colo. 331. 
Ill —People ex rel. McDonough v- 
Schmuhl, 194 NE 731, 359 Ill 446. 
61 C J. p 641 note 26. 

Intentional overasseesxnent held 
fraud 

Mich —Helin v. Grosse Pointe Tp., 45 
N.W 2d 338, 329 Mich 396—Sloman- 
Polk Co. v City of Detroit, 247 N. 
W 95, 261 Mich. 689. 87 A.L.R. 
1294. 

Cireumstanoes of case 

Whether there is fraud because of 
an excessive valuation of property 
for taxation will depend largely on 
the circumstances of each particular 
case—People ex rel. Schmulbach v 
City of St. Louis, Mo., 97 N.B.2d 252. 
408 Ill. 491. 

98. Colo.—Corpus juris quoted in 
City and County of Denver v. Lew¬ 
in, 105 P.2d 854, 859, 106 Colo. 881. 

Ill.—People ex reL Nash v. Norton, 
198 N.E. 129, 858 I1L 978. 

61 CJ. p 641 note 97. 

99. Cal.—Southern California Tele¬ 
phone Co. v. Los Angeles County, 
113 P.2(d 773, 45 Cal.App.2d 111. 

Colo—Corpus Juris quoted in City 
and County of Denver v, Lewin, 
105 P.2d 854, 859, 106 Colo. 831. 

61 C.J. p 641 note 28. 
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dishonestly, 1 of employed fundamentally erroneous 
principles or an arbitrary h‘nd Capricious method. 2 
In the eyes of the law an assessment at variance 
with undisputed facts is a fraud on the rights of 
the taxpayer. 8 In the absence of circumstances ren¬ 
dering the assessment void, the taxpayer aggrieved 
by the assessor's action must seek a reduction of 
his assessment before the board of review or before 
the courts in an appropriate proceeding. 4 

An erroneous valuation of property may result 
from an unequal calculation, that is, where com¬ 
plainant's property is intentionally or systematically 
valued out of proportion to its real worth as com¬ 
pared with the valuations put on other similar prop¬ 
erty. 6 An intentional and willful undervaluation of 
property will invalidate the assessment of it, 6 al¬ 


though it will not necessarily avoid the whole 
assessment list; 7 and one taxpayer cannot resist 
the payment of the taxes ptoperly assessed against 
him, on the ground that another's property was un¬ 
dervalued, unless he shows resulting increase in his 
own burdens. 8 A tax assessment is not discrimina¬ 
tory unless it stands out above the general level, 2 
and a particular assessment cannot be held to be dis¬ 
proportionate and discriminatory on the basis of 
comparison with the assessment of but one other 
piece of property. 10 

Presumptions . Ordinarily it will be presumed 
that the assessor's valuation is correct 11 and rea¬ 
sonable, 12 and that it was made in conformity with 
law. 13 However, if a multiple used m fixing valua- 


X. Colo —Corpus Juris quoted in 

City and County of Denver v. Lew- 
In, 105 P.2d 854, 859, 106 Colo. 831. 
Ill.—People v Commonwealth Edi¬ 
son Co.. 32 N E 2d 902, 376 Ill. 70 
—People ex rel Nash v Norton, 
193 N.E. 129, 358 Ill 272—People 
ex rel Wangelin v. Gillespie, 192 
NE. 664. 358 Ill. 40 

Tex—Dallas County v, Dallas Nat. 

Bank, 179 S W 2d 288, 142 Tex. 439. 
61 C J p 641 note 29. 

Constructive fraud 

(1) Constructive fraud in valua¬ 
tion of property for assessment is 
shown where overvaluation is gross¬ 
ly excessive, and it is proved that as¬ 
sessment was made either in igno¬ 
rance of value of property or that it 
was not based on readily obtainable 
facts—People ex rel. Harding v. At¬ 
water, 1 N E 2d 46. 362 Ill. 546—61 
C.J. p 641 note 29 [a] 

(2) A valuation for taxation pur¬ 
poses is necessarily fraudulent where 
it is so unreasonable that the asses¬ 
sor must have known that it was 
wrong.—-Helin v. Grosse Pointe Tp., 
45 N W.2d 338, 329 Mich. 396. 

a. Ind. — State Board of Tax Com’rs 
v. Chicago, M., 8t. P. & P. R. Co., 
96 NE 2d 279, 121 Ind.App 802. 
ff Praud" in law 

Use of a method of valuation which 
does not determine true cash values 
is “fraud” in law.—Helin v. Grosse 
Pointe Tp , 45 N.W.2d 338, 329 Mich. 
396. 

3. Mich — Helin v. Grosse Pointe 
Tp., supra. 

4. Neb. — Reed v. Douglas County, 28 
N.W.2d 144, 148 Neb. 505. 

61 C.J. p 641 note 30. 

Review and correction of assess* 
men to by: 

Board see infra If 812-554. 

' Court dee infra If 561-884. 
OUdtaeftf# before payment 
An sxdefsslve valuation of property 
for taxation purpose* should be duly , 


challenged before the assessments 
are completed and not after payment 
has been made.—Buchanan v. City 
of Tampa, 184 So. 104, 134 Fla. 618 

5. Pa.—Hammermlll Paper Co. v. 
City of Erie, 92 A.2d 422, 372 Pa 
85. certiorari denied 73 S.Ct. 831, 
345 US. 940, 97 LBd.—. 

61 C.J. p 642 note 31. 

Discriminatory assessment as vio¬ 
lating requirement of equality and 
uniformity see supra | 80. 
Property owner was held entitled 
to reduotlon in assessed valuation al¬ 
though such valuation was less than 
actual value where assessed valua¬ 
tion was shown to be proportionate¬ 
ly higher than that of other similar 
properties in same district—Talbott 
v City of Des Moines, 257 N.W. 393, 
218 Iowa 1397 

6. Mich —Auditor-General v. Jenk- 
inson. 51 NW. 643, 90 Mich. 523. 

61 C.J. p 642 note 32 

7. N.J.—City of Newark v. West 
Milford Tp., Passaic County, 88 
A.2d 211, 9 N.J. 295. 

Va.—City of Roanoke v. Gibson, 170 
SE 723, 161 Va. 342. 

61 C.J. p 642 note 33. 

An undervaluation of one olass of 
property will not invalidate assess¬ 
ments on other property In the same 
Jurisdiction.—Tuttle v. Bell, 87 N E. 
2d 180, 377 Ill. 610, certiorari denied 

62 S.Ct. 301, 815 U.S. 816, 86 L.Ed. 
1213—People ex rel. McDonough v. 
Beemsterboer, 190 N.E. 920, 356 Ill. 
432, certiorari denied Beem*t£rt>oer v. 
People of State of Illinois ex rel. Me- 
Donough, 66 S.Ct. 86, 893 U.S. 575, 79 
L.Ed. 678., rehearing denied 55 S.Ct 
138, 893 U.& 839, 79 L.Bd. 716—Feo- 
pie ex rel. McDonoiigh v. Marshall 
Flel4 A £o., 189 N.JB. 885* 355 IU. 683 
—Biftor v. McDonough, 18} N.E. 417, 
348 Ill. 624, certiorari denied 53 act. 
90, 287 U.S. 64), 77 L.®*. #55* 

a N.J.—City of Newark V. West 
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Milford Tp., Passaic County, 88 A. 
2d 211, 9 N J. 295. 

61 C.J. p 642 note 34. 

9. Iowa —Clark v Lucas County 
Board of Review, 44 NW2d 748, 
242 Iowa 80—Crary v. Board of 
Review of Boone, 286 N W 428, 226 
Iowa 1197. 

Relation to assessment of other prop¬ 
erty 

(1) The showing that land was as¬ 
sessed at more than its true value 
did not show that tax levied was un¬ 
just or inequitable, since whether a 
tax is unjust or inequitable because 
of valuation placed on it depends on 
the relation which that value bears 
to the assessment of other property. 
S.D—Webster v. Cressler, 276 N.W 

263, 65 SD 571, followed in Web¬ 
ster v Andrew, 276 N.W. 264, 65 
SD 574. 

Va.—City of Roanoke v. Williams, 
170 S.E 726, 161 Va. 351. 

(2) It has been held, however, that 
property may not be assessed for tax¬ 
ation beyond its true value in order 
to obtain equality with other prop¬ 
erty so assessed —Evans v. Allen, 205 
S.W.2d 514, 305 Ky. 728 

10. Iowa —Clark v. Lucas County 
Board of Review, 44 N.W.2d 748, 
242 Iowa 80—Crary v. Board of Re¬ 
view of Boone, 286 N.W. 428, 226 
Iowa 1197. 

11. Iowa.—Des Moines Bldg. Loan A 
Sav. Ass’n v Bomer, 86 N.W.2d 
366, 240 Iowa 1192. 

61 C.J. p 642 note 36. 

18. Nev.—Pittsburg Silver Peak 
Gold Mining Co. v. Tax Commis¬ 
sion of Nevada, 235 P. 648, 49 Nev. 
46. 

Wash.—Washington Union Coal Co 
v. Thurston County, 177 P. 774, 105 
Wash. 208, 2 A.L.R. 1546. 

13. Mich.—Mills v. Richland TP., 46 
N.W. 183, 72 Mich. 100. 

N.J.—Bloomfield v. Pierson, 47 N.J. 

Law 247. 
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tions is in fact arbitrary, it is presumably errone¬ 
ous. 14 

§ 411. — Real Estate and Interests There¬ 
in 

a. Land or real property generally 
b Estate or interest less than fee gen¬ 
erally 

c. Platted or unplatted property 

d. Tide or submerged lands 

e. Rural or agricultural lands; growing 

crops 

f. Timber and timber lands 

g. Mineral or mining property 

h. Changing valuation between periodical 

assessments 


a. Land or Real Property Generally 

(1) In general 

(2) Elements to be considered 
(1) In General 

Unless otherwise provided by statute, real estate Is 
to be valued for purposes of assessment according to 
its present, full, true, fair, and actual cash value, and 
generally this is represented by the fair and ordinary 
market value of the property, or the price it would bring, 
free of encumbrances, at a fair private sale for cash be* 
tween persons dealing on equal terms. 

Unless it is provided otherwise by statute, 15 real 
estate is to be valued for purposes of assessment ac¬ 
cording to its present, 16 full, 17 true, fair, and actual 
cash 18 value, and generally this is represented by 
the fair and ordinary market value of the proper- 


14. N.J.—Long Dock Co v. State 
Board of Assessors, 97 A. 900, 89 
N J Law 108, affirmed 101 A. 867, 
90 N.J Daw 701. 702. and 101 A. 
368, 90 N JLaw 702, 703 

15. Nev —State v Nevada Tax Com¬ 
mission, 146 P. 906, 38 Nev. 112. 

61 C.J. p 642 note 46 

16. La.—Frost Lumber Industries v. 
Picket, 169 So 316, 181 La. 180— 
Natalbany Lumber Co. v. Louisi¬ 
ana Tax Commission, 143 So. 20, 
176 La. 110 

61 C J. p 642 note 46. 

17. N.Y.—County of Westchester v. 

Town of Harrison, 114 N Y S.2d 
492, 201 Mlsc 211—Beeman v. 

Pawelek, 96 N Y S.2d 204, affirmed 
96 NY.S.2d 812, 276 App Div. 1067. 

61 C.J. p 642 note 47. 

No more or no less 

The statute providing that all real¬ 
ty subject to taxation shall be as¬ 
sessed at the full value thereof is a 
mandate to assess realty at no more 
or no less than its full value, and 
“full value** means actual value or 
the worth that the realty has in the 
market.—People ex rel. Guaranty 
Trust Co. of New York v Cook, 18 
N.Y S 2d 966, affirmed People ex rel 
Long-ken, Inc. v. Dooley, 27 N.Y.S 2d 
999, 261 App Div 993. 

Bqnitahle ownership 

(1) For purposes of taxation, the 
value of the equitable ownership of 
a purchaser in possession under an 
executory contract of sale may be as¬ 
certained on the basis of the full val¬ 
ue of the land—City of Newark v. 
Fischer, 84 A.2d 647, 8 N.J. 191. 

(2) Where the whole equitable 
ownership of realty formerly owned 
by United States for federal build¬ 
ings was in private person purchas¬ 
ing from United States under execu¬ 
tory contract, value of such owner¬ 
ship for tax purposes would be ascer¬ 
tained on basis of full value of the 
land, without deduction for the gov¬ 
ernment's . interest, which was not 


beneficial but was retained for securi¬ 
ty purposes only —S. R. A , Inc , v. 
State of Minnesota, Minn, 66 S Ct 
749, 327 US 558, 90 L Ed 851 

(3) Under statute requiring equi¬ 
ties in state land to be assessed at 
that proportion of full cash value of 
land which amount paid thereon 
bears to total amount of purchase 
price, contract purchase price was 
properly employed for purpose of as¬ 
certaining the proportion or per¬ 
centage of purchaser’s equity in the 
land purchased from state and that 
proportion or percentage of the full 
cash value of land was properly de¬ 
termined to be the full cash value of 
purchaser's equity in the land.— 
Stewart v. Common School Dist. No. 
17 of Owyhee County, 156 P.2d 194, 
66 Idaho 118. 

Special privileges 

In construing the act declaring as¬ 
sessments of taxable property in ex¬ 
cess of full and true value of money 
void, the court would not presume 
that the legislature, in dealing with 
relief from assessments for general 
taxes, sought to confer special privi¬ 
leges with respect to property locat¬ 
ed in unorganised territory —Good¬ 
man v. Christensen, 300 N.W. 460, 
71 ND 306, followed in Raatz v. 
Sand, 300 NW. 467, 71 N D. 320 
Method of allocation, 

(1) Fact that statute which had 
permitted allocation of taxes on 
square foot or area basis where per¬ 
son owned an undivided share or par¬ 
cel of realty assessed in one descrip¬ 
tion worked an injustice to owner of 
severed parcel under such method of 
allocation did not render statute un¬ 
constitutional.*—Vinkemulder v. Vi¬ 
dro, 267 N.W. 548, 276 Mich. 499. 

(2) Statute providing for alloca¬ 
tion of taxes according to valuation 
on application of person owning port 
of realty assessed in one description 
was held not to entitle owner of sev¬ 
ered parcel to reallocation according 
to Buch method after taxes had been 
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assessed and paid on area or square 
foot basis prior to effective date of 
such Bt&tute —Vinkemulder v Vidro, 
supra. 

18. Ill.—People ex rel Wangeline v. 

Gillespie. 192 NE 664, 358 Ill 40 
Neb—Swanson v Board of Equaliza¬ 
tion of Fillmore County, 6 N W 2d 
777, 142 Neb 506—Kennedy v Buf¬ 
falo County, 279 NW. 464. 134 Neb. 
744—Schulz v. Dixon County, 279 
NW. 179, 134 Neb. 649, 119 ALR 
1294 

N J —City of Newark v. Fischer, 84 
A.2d 647, 8 N J 191—L Bamberger 
& Co v. Division of Tax Appeals 
of Department of Taxation and Fi¬ 
nance, 67 A 2d 242, 136 N J Law 
463. affirmed 62 A.2d 389, 1 NJ. 
161. 

N Y —County of Westchester v. 
Town of Harrison, 114 N Y.S 2d 492, 
201 Misc. 211—People ex rel Met¬ 
ropolitan Jockey Club v. Mills, 72 
N Y S 2d 757, 190 Misc. 277, affirmed 
79 N Y.S 2d 304, 273 App.Div. 971 
—People ex rel Lehigh Val. Ry. 
Co v Harris. 6 N.Y S 2d 794, 168 
Misc. 685, affirmed 12 N.Y.S. 3d 
1011, 267 App Div 912, affirmed 24 
N E 2d 476, 281 NY. 786—People 
ex rel. Four Park Avenue Corp v. 
Lilly, 37 N Y S 2d 733, 265 App. 
Div 68, appeal denied 39 N.Y S 2d 
348, 265 App.Div. 854. 

Pa—Appeal of Sailer, 181 A. 854, 120 
Pa.Super. 69—‘Appeal of Conc**toga 
Nat Bank, Com PL, 49 Lane L.Rev 
83—Appeal of Stauffer in Re As¬ 
sessment of Premises Nos. 115- 
117 N Queen St., Lancaster, Com 
PL, 49 Lanc.L.Rev. 59. 

61 C.J. p 642 note 4t. 

Illegal assessment 

Where levy on land was the maxi¬ 
mum permitted by law, the assess¬ 
ment of such land at a valuation in 
excess of its actual value in viola¬ 
tion of constitution constituted a 
substantial injury to landowners ac¬ 
complished by an illegal assessment, 
even though all land of the same 
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ty, 1 * or the price it would bring, free of encum- t persons dealirtg on equal terms, 1 *• except in jtmsdic- 
brances, at a fair private sale for cash between | tions wherein the statutes prescribe the price the laitd 


class was similarly overassessed — 
Williams v. Stanley County Board of 
Equalization, 7 N.W.2d 148. 69 S.D 
118. 

Particular value held established 

Ky.—Atlantic States Coal Corpora¬ 
tion v. Letcher County, 56 S.W 2d 
408, 246 Ky. 649. 

N.Y.—People ex ret. New York Ath¬ 
letic Club v Chambers, 71 N Y S 
2d 298, 272 App Div 896, affirmed 80 
N.E 2d 864, 297 N.Y. 986—-People ex 
rel. Sheffield Farms Co. v Lilly, 63 
N.Y.S 2d 92, 270 App Dlv 1052. 
Valuations held excessive 

(1) In general 

Iowa.—Talbott v. City of Des Moines, 
257 NW 393, 218 Iowa 1397 
N.J—Atlantic City Elec Co v Egg 
Harbor Tp., 60 A 2d 476, 135 N J. 
Law 60—Newark & Essex Bldg 
Corp v City of Newark, 41 A 2d 
894, 132 N J Law 674 
NY.—People ex rel. Metropolitan 
Jockey Club v. Mills, 72 NY.S2d 
757, 190 Misc. 277, affirmed 79 N.Y 
S.2d 304, 273 App Div 971. 

Pa—Appeal of Sailer, 181 A 854, 
120 Pa Super. 69 —Appeal of Horne, 
Com PI, 87 Pittsb Leg. J 553. 

W Va.—Crouch v Wyoming County 
Court, 181 SE. 819, 116 W Va 476 

(2) Where plaintiffs land had been 
assessed at value approximately sev¬ 
en times as high as similar land of 
same value, the discrepancy was too 
great to authorize application of rule 
permitting reasonable discrepancy 
between true value of property and 
value at vtfiich it is assessed for tax¬ 
es.—Dallas County v. Dallas Nat 
Bank, 179 SW2d 288, 142 Tex 439 

Valuations held not exoesslve 

(1) In general. 

Ill —People ex rel. Harding v. At¬ 
water, 1 NE 2d 46. 362 Ill 546 
Iowa.—Des Moines Bldg Loan & Sav 
Ass'n v. Bomer, 36 N.W 2d 366, 240 
Iowa 1192. 

Ky —Thomas' Ex'x v. Common¬ 
wealth. 215 S.W.2d 546, 808 Ky 695 

(2) Owners could not complain of 
improper assessment when it appear¬ 
ed that parcel was assessed as con¬ 
taining less than ninety-four thou¬ 
sand square feet when it actually 
contained approximately one hundred 
ten thousand square feet.—U. S. v. 
Five Acres of Land in Suffolk Coun¬ 
ty, Mass., D C.Mass., 56 F.Supp 628, 
affirmed CC.A., 149 F.2d 927, certio¬ 
rari denied 66 S Ct. 54, 326 US 741, 
90 L.Ed. 443 

(3) Assessment of form lands 
without making express deduction 
from acreage for part of lands ap¬ 
propriated for adjacent public road 
was held not erroneous —Reber v. 
Neibllng, 26 P2d 269, 138 Kan. 331. 

19. Mian.—State v. Pena Mut. Life 


Ins. Co., 269 N.W. 37, 198 Minn. 
115, followed in 272 N.W, 647, 198 
Minn. 620, certiorari denied Penn. 
Mut Life Ins. Co. v. State of Min¬ 
nesota, 68 SCt 45, 302 US. 724. 
82 L.Ed. 559. 

Neb—Reed v. Douglas County, 28 
NW.2d 144, 148 Neb. 605—Swan¬ 
son v. Board of Equalization of 
Fillmore County, 6 N.W 2d 777, 
142 Neb. 506—Kennedy v. Buffalo 
County, 279 N.W 464, 134 Neb 744 
—Schulz v. Dixon County, 279 N 
W 179, 134 Neb 649, 119 ALR 
1294. 

N Y —People ex rel Parklin Operat¬ 
ing Corp v. Miller, 38 N.E 2d 465, 
287 N Y. 126—^County of Westches¬ 
ter v. Town of Harrison, 114 NY 
S 2d 492, 201 Misc. 211—People ex 
rel Metropolitan Jockey Club v 
Mills, 72 N.Y S.2d 757, 190 Misc 
277, affirmed 79 N Y S 2d 304, 273 
App Div. 971—People ex rel Le¬ 
high Val. Ry. Co v Harris, 6 N.Y. 
S 2d 794, 168 Misc 685, affirmed 12 
NY'S 2d 1011. 257 App.Div 912, 
affirmed 24 N E 2d 476, 281 N Y 786 
—Beeman v. Pawelek, 96 N Y S 2d 
204, affirmed 96 NY.S.2d 312, 276 
App Div 1057—People ex rel 
Owens v Schmiedel, 30 N Y S 2d 
378, modified on other grounds 34 
NTS 2d 493, 264 App Dlv 742, 

affirmed 50 N E 2d 298, 290 NY 900 
—People ex rel Owens v Leary, 
30 NYS2d 378, modified on other 
grounds 34 N Y S 2d 494, 264 App 
Div 741, affirmed 50 N E 2d 298, 
290 NY 900—People ex rel City 
of New York v Barker, 17 N Y S 
2d 305 

Pa—Appeal of Hickey. 188 A. 95, 124 
Pa Super 213, reversed on other 
grounds In re Premises 255-57 
South Fifteenth Street, 192 A 923, 
326 Pa 467—Pollion v Commis¬ 
sioners of Pike County, Com PI, 
3 Monroe L.R. 76—McLaughlin v 
Commissioners of Pike County, 
Com PI, 3 Monroe L R 77—Appeal 
of Horne, Com PI, 87 Pittsb Leg 
J. 553 

Wis—State ex rel. New Lisbon State 
Bank v. City of New Lisbon, 51 N 
W 2d 509, 206 Wis 607—State ex 
rel. Farmers & Merchants State 
Bank v. Schanke, 19 N.W 2d 264, 
247 Wis. 182—State ex rel. Hen¬ 
nessey v. City of Milwaukee. 6 N. 
W.2d 718, 241 Wis. 648. 

61 C.J. p 643 note 49. 

“Market” and "value” 

The word “market,” as applied to 
land assessed for taxation, usually 
means no more than that land is 
salable within reasonable time and on 
reasonable opportunity afforded pos¬ 
sible purchasers, and “value" is rep¬ 
resented by price that probably 
would be paid for particular land 
as result of fair negotiations between 
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owner willing to sell and one desiring 
to buy it—Thaw v Town of Fair- 
field. 43 A 2d 65, 132 Conn. 173, 160 
A.L.R. 679. 

Badioal changes avoided 

In performance of the duty of as¬ 
sessors and of the courts to make a 
determination of fair market value 
under normal conditions of taxable 
realty, radical changes by increase 
or decrease in assessed valuations 
should be avoided. 

N Y —People ex rel Ryder v Wood- 
worth, 36 N Y S 2d 786, 178 Misc 
921 

Pa.—Appeal of Horne, Com PL, 87 
Pittsb Leg.J 653 
larfablishment by testimony 

In determining market value of 
land for tax purposes, where there 
are no sales from which general sell¬ 
ing price may be ascertained, or sales 
testified to have not been so recent 
as to afford a proper standard of 
comparison, market value may be es¬ 
tablished by testimony of persons 
who axe acquainted with property 
and have knowledge and experience 
qualifying them to form intelligent 
judgment as to its proper valuation 
—Appeal of Hart, 199 A. 225, 131 Pa 
Super. 104. 

Aotnal value limited and defined by 
market value 

Pa—Appeal of Sailer, 181 A. 854, 120 
Pa.Super 69 
61 C.J. p 643 note 49 [a]. 

20. Ill—People ex rel Wangeline v. 

Gillespie, 192 NE 664, 358 Ill. 40. 
N J—Village of Ridgewood v. State 
Board of Tax Appeals, 28 A.2d 303, 
129 N J Law 121—City Holding Co. 
v. State Board of Tax Appeals, 21 
A.2d 289, 127 N.J Law 168 

N Y —People ex rel. Owens v. 
Schmiedel, 30 N.Y S 2d 378, modi¬ 
fied on other grounds 34 N Y S 2d 
493, 264 App Div. 742, affirmed 50 
N E 2d 298, 290 NY. 900—People 
ex rel. Owens v. Leary, 30 N Y S. 
2d 378, modified on other grounds 
34 N.Y S 2d 494, 264 App Div 741, 
affirmed 50 N.E.2d 298, 290 N.Y. 
900 

Va —Skyline Swannanoa v. Nelson 
County, 44 S E 2d 437, 186 Va. 878. 
Wis —State ex rel Baker Mfg. Co. v 
City of Evansville, 53 N.W.2d 796. 
261 Wis 699—State ex rel. New 
Lisbon State Bank v. City of New 
Lisbon. 51 NW.2d 509, 206 Wis. 
607—State ex rel. Farmers 4b Mer¬ 
chants State Bank v. Schanke, 19 
N.W.2d 264, 247 Wis. 182—State ex 
rel. Hennessey v. City of Milwau¬ 
kee, 6 N.W.2d 718, 241 Wis. 648- 
State ex rel. First & Lumbermen’s 
Nat. Bank of Chippewa Falls v. 
Board of Review of City of Chip¬ 
pewa Falls, 296 NW. 614, 287 Wis. 
806—Rahr Malting Co. v. City of 
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would bring at a bona fide public sale after full pub* which have a fixed qiarket price at a given period 

lie notice as the criterion of value. 21 The fact, how- and its value is determined always by the estimate of 

ever, that land is not quickly salable, and at a par- the person who values it. 16 Generally, the proper 

ticular time may not be salable at all or may not valuation of realty for taxation is a question of 

have any known market value, sometimes calls for fact, 2 ® to be ascertained in each individual case in 

the ascertainment of its value by tests other than the manner prescribed by statute. 27 

market value, 22 that is, by methods different from Property partly exempt . Where one portion of a 
those employed in ascertaining the value of those parcel of improv ed property is subject to taxation 

kinds of personal property which are dealt in daily and another exempt, as where part of a 

in the public market. 2 * Under some statutes, mar- ]arge building ig used for exempt purposes> and ^ 

ket value is not the sole and controlling factor to rest {m business purpose8) thc proper method of 

be considered and the assessor is not restricted to valuation is to include in the taxable value a propor- 

consideration of the sale price of realty sold at tion of the value of the lot similar to the proportion 

approximately the same time the assessment valua- 0 f the value of the improvement devoted to exempt 

tion was made. 24 Land is not like commodities purposes. 2 ® 


Manitowoc. 274 NW. 291. 226 Wis. 
401. 

SI C.J. p 643 note 60 

Similar statement of rule 

“Market value" is price which pur¬ 
chaser willing but not obliged to buy 
would pay owner willing but not ob¬ 
liged to sell, considering all uses to 
which property is adapted and might 
in reason be applied.—In re Hudson 
Coal Co, 193 A. 8, 327 Pa. 247—Phil¬ 
adelphia & Heading Coal & Iron Co. 
v. Northumberland County Com’rs, 
186 A. 105, 323 Pa. 185—Appeal of 
Hickey. 188 A. 95, 124 Pa.Super. 213, 
reversed on other grounds In re 
Premises 266-57 South Fifteenth 
Street, 192 A. 923, 326 Pa. 467—Ap¬ 
peal of Glen Alden Coal Co, Com.Pl, 
7 Sch Reg. 227. 

Wash.—Bellingham Community Ho¬ 
tel Co v. Whatcom County, 70 P.2d 
301, 190 Wash. 609. 

The statutory standard of value of 
land for tax purposes as the price 
that a fair and bona fide sale by pri¬ 
vate contract would yield is not at 
variance with the constitutional cri¬ 
terion of “true value "—Colonial Life 
Ins Co. of America v State Board 
of Tax Appeals, 18 A.2d 625, 126 N. 
J Law 126. 

Other olrcumstances as adjuncts 
The criterion for determining val¬ 
ue of realty for assessment purposes 
is contained in statute providing that 
value is the consideration of the mar¬ 
ket value at a fair and bona fide sale 
by private contract, and other ad¬ 
ventitious circumstances are simply 
adjuncts.—North Bergen Tp. In Hud¬ 
son County v. Bergen Blvd Holding 
Co, 46 A.2d 623, 138 N.J.Law 669. ' 

Seasonable time for sale 

“Market value" of realty for tax¬ 
ation purposes is ordinarily measured 
by the price which could be obtained 
after a reasonable time for sale, such 
as would usually be taken by an own¬ 
er.—People ex rel. Byder v. Wood- 
worth, 36 N.Y.S.2d 786. 178 Mlsc 
921. 


Sale with mortgage 

The amount paid In cash by the 
purchaser plus the amount of mort¬ 
gage and bond executed by purchaser, 
without regard to what the property 
would have brought in a cash trans¬ 
action without a mortgage, consti¬ 
tutes the "price" of realty within 
statutory rule that fair value for tax 
assessment purposes is the “price" 
for which the property would sell 
at a fair and bona fide sale—-North 
Bergen Tp. in Hudson County v. 
Bergen Blvd. Holding Co., 45 A.2d 
623, 133 N. J Law 569. 

21. Pa—In re Kemble’s Estate, 124 
A. 694, 280 Pa 441. 

61 C.J. p 643 note 51. 

22. N.Y.—People ex rel. Parklin Op¬ 
erating Corp v. Miller, 38 N E 2d 
465, 287 NY. 126—People ex rel 
Metropolitan Jockey Club v. Mills, 
72 N Y S 2d 757, 190 Misc 277, af¬ 
firmed 79 N.Y S 2d 304, 273 App. 
Div. 971. 

Pa—Appeal of Conestoga Nat. Bank, 
Com PI., 49 Lane L Rev 83—Board 
of Revision of Taxes and Appeals 
of City of York, York County, Pa, 
v. Fix, Com.Pl., 65 York Leg Rec. 
163. 

61 C.J. p 643 note 52 [a], [b]. 

7actors other than actual sales 
Statutes requiring real property to 
be valued by assessor at the full val¬ 
ue which ordinarily could be obtain¬ 
ed at a private sale presupposes a 
value at which a willing buyer and a 
willing seller would deal; but, where 
the property has a restricted or non¬ 
existent market or is unique, the ap¬ 
praisal is based on many factors oth¬ 
er than actual sales and the assessor 
must determine as accurately as he 
can the amount which the property 
would bring In the period for which 
the assessment Is made, If both a 
buyer and a seller were willing and 
able to deal —State ex rel. Baker 
Mfg. Co. v. City of Evansville, 63 N. 
W.2d T96, 261 Wis. 599. 
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Watershed lands 

Under statute relating to assess¬ 
ment of watershed lands of munici¬ 
palities, stating that such lands shall 
be subject te taxation at their true 
value, in same manner and to same 
extent as lands of private persons, 
where land involved, because of vast 
acreage involved, could not be sold 
by private contract, and was compar¬ 
able to few, if any, holdings in hands 
of private persons, assessment was 
to be fixed by reasonable and equable 
comparison with true value of small¬ 
er comparable holdings of private 
persons, and need not be fixed with 
mathematical exactness —City of 
Newark v. West Milford Tp. Passaic 
County, 88 A.2d 211, 9 N.J. 296. 

23. Mass —Massachusetts General 

Hospital v Inhabitants of Belmont, 
124 NE 21. 233 Mass. 190 

61 C.J. p 643 note 52. 

24. Iowa.—Des Moines Bldg. Loan 
& Sav Ass’n v. Bomer, 86 N.W.2d 
366, 240 Iowa 1192. 

25* Mo—Ulman v. Evans, 247 S.W. 
2d 693. 

26. Hawaii —In re Taxes Bishop Es¬ 
tate. 33 Hawaii 149. 

S D —In re Robinson, 46 N.W 2d 908. 

27. Hawaii —In re Taxes Bishop Es¬ 
tate, 33 Hawaii 149. 

28. Neb.—-In re Walla Walla Lodge 
No. 56, L O. O. F., 261 N.W. 671, 
129 Neb. 292, modified on other 
grounds and rehearing denied 263 
N.W. 388, 129 Neb. 827. 

Where two lower floors of building 
owned by religious, charitable, and 
educational institution were rented 
for commercial purposes, and there¬ 
fore not exempt from taxation, but 
two upper floors used exclusively by 
institution were exempt from taxa¬ 
tion, one half of taxable value of lot 
could be considered in determining 
total taxable value of property.—In 
re Masonic Temple Craft, 261 NW. 
569, 129 Neb. 993, modified on other 
grounds and rehearing denied 263 N. 
W. 150, 129 Neb. 827. 
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(2) Elements to Be Considered 

(a) In general 

(b) Income-producing capacity 

(c) Appurtenances, easements, and im¬ 

provements 

(a) In General 

In estimating the value of land, an assessor should 
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tike inti consideration elf of Its elements or Incidents, 
such as location, quality, condition, and use, which; af¬ 
fect marked value or would influence the mind of a pur¬ 
chaser. 

In estimating the value of land, an assesssor 
should take into consideration all of its elements or 
incidents, 2 * such as location, 30 and, likewise, should 


TAXATION 


89. Colo.— Corpus juris quoted la 

City and County of Denver v Lew- 
in. 106 P.2d 864. 8i>9, 106 Colo. 381. 
Conn.—Thaw v. Town of Fairfield, 43 
A 2d 66, 132 Conn., 178, 160 A.LR 
679. 

Hawaii.—In re Testes Bishop Estate, 
33 Hawaii 149 

Iowa.—Des Moines Bids Loan & Sav. 
Ass'n v. Bomer, 36 N.W.2d 366, 240 
Iowa 1192. 

Minn—Schleiff v. Freeborn County, 
43 N W 2d 266, 231 Minn. 389. 

N.J.—L Bamberger & Co. v. Divi¬ 
sion of Tax Appeals of Department 
of Taxation and Finance, 57 A 2d 
242, 136 N J Law 463, affirmed 62 
A 2d 389, 1 N.J. 161 

N Y —People ex rel. Four Park Ave¬ 
nue Corp. v Lilly, 37 NTS 2d 733, 
265 App Dlv 68, appeal denied 39 
NTS 2d 348, 265 App.Dlv 854 
Ohio —American Steel & Wire Co. of 
New Jersey v. Board of Revision 
of Cuyahoga County, 40 NE.2d 426, 
139 Ohio St. 388 

Pa,—Appeal of Publicker Realty & 
Holding Co, 42 Pa.Dist. & Co., 
632—Appeal of Real Estate Trust 
Co, 21 PaDist & Co 438—Appeal 
of Leventhal, Com PI., 39 Lack Jur. 
189. 

Tex —Corpus Juris quoted in Wright 
v. State, Civ.App., *0 SW.2d 1015. 
1019. 

Wash.—Bellingham Community Ho¬ 
tel Co. v. Whatcom County, 70 P.2d 
301. 190 Wash 609. 

61 C.J p 643 note 63 
Division of lot by owner 

The division of city lot made by 
owner thereof by erecting two sep¬ 
arate buildings thereon was proper¬ 
ly accepted by tax assessor for the 
purpose of valuing the ground.— 
Clark v. Lucas County Board of Re¬ 
view, 44 N/W.24 748* 242 Iowa 80. 

Value not established by sale 

On assessment of property when 
fair market value thereof is *not es¬ 
tablished by sale, all facts collective¬ 
ly which have a beating on mafkOt 
value are to be considered by asses¬ 
sor in determining it—-Stat^ ex rel. 
Hennessey v City of Milwaukee, 6 
N.W.2d 718, 241 WiS. 648 

Prior valuation , r % v , 

(1) Valuation made one year pre¬ 
viously may be a proper basis for a 
valuation for an assessment* in the 
qpsencq of evidence showing that it 
should be changed ; 

La.—Bod caw Lumber Co. of Loulsl- j 


ana v. Boone, 131 8o. 669, 171 La. 
556. 

Wash -—Northern Pac. Ry. Co. v. 
Pierce County, 220 P. 826, 127 
Wash. 369 

(2) In determining assessment on 
realty for one year, finding of value 
by the court of appeals for the prior 
year was entitled to great weight.— 
People ex rel Hilton v. Lewis, 10 N. 
Y.S 2d 834, 11 NY.S.2d 860, 256 App 
Div 479, motion denied 12 N Y S 2d 
757, 267 App Div 874. reheard 14 N. 
Y.S 2d 725, 258 App.Div. 762. 

(3) However, determination of as¬ 
sessed value of real estate by three 
assessors in one year did not con¬ 
clude one of their number in follow¬ 
ing year.—People ex rel Berkey v 
Foley, 277 N Y.S. 646, 243 App Div. 
787, motion granted 198 N.E. 428, 268 
NY. 609. 

(4) Valuation given realty on tax¬ 
payer's Income tax report which in¬ 
cluded Income from realty and de¬ 
duction* for insurance and repairs, 
when considered with evidence of 
sale price of realty, appraised price, 
and going value, was sufficient com¬ 
petent and credible evidence to sus¬ 
tain assessment of tax ofiiclals — 
Rahr Malting Co v. City of Manito¬ 
woc, 274 NW. 291, 225 Wis 401. 

Matter* held not properly considered 

(1) In general 

N J —Borough of Wanaque v. North 
Jersey Dist Water Supply Com¬ 
mission, 26 A 2d 569, 20 N J.Misc. 
232 

N.Y —People ex rel Hotel Paramount 
Corp v. Chambers, 83 NB2d 839, 
298 NY 372, motion denied 85 N. 
E 2d 61, 298 N.Y. 919. 

(2) Depreciation in value of prop¬ 
erty because of pendency of condem¬ 
nation suit was not deductible from 
assessed value of property in deter¬ 
mination of assessment for given 
year—People ex rel. Harding v. At¬ 
water, 1 N E 2d 46, 362 Ill. 646. 

(3) Rights of water power compa¬ 
ny to receive rent' for water power 
appurtenant to mill sites sold to oth¬ 
ers were not to be considered in valu¬ 
ing land of such company for pur¬ 
pose of taxation.—Crocker-MpBlwaln 
Co. v. Board of Assessors of City of 
(Holyoke, 5 N.E.2d 668, 296 Mass. 888, 
196 A.L.R. 821. 

k (4) TPb* tax burden on land and the 
fact that land was situated in aetty 
school district could not be cohsld- 
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ered in arriving at actual value of 
land for purposes of taxation.—Ap¬ 
plication of Homan, 3 N.W.2d 650, 
141 Neb. 400. 

(5) Value placed by board of tax 
appeals, for rate-making purposes, 
on company's entire reservoir which 
lay in three boroughs was immateri¬ 
al in determining value of company’s 
lands and Improvements situate with¬ 
in single borough—Borough of 
Woodcliff Lake in Bergen County v. 
State Board of Tax Appeals, 182 A 
866, 14 N.J.Misc 132, affirmed 187 
A. 35, 117 N.J Law 114. 

Property not salable 

The fact that property, due to ab¬ 
normal conditions, is not salable on 
assessment date is not conclusive of 
issue of value of land for tax pur¬ 
poses —Colonial Life Ins Co of 
America v. State Board of Tax Ap¬ 
peals, 18 A 2d 625, 126 NJ.Law 126 

30. Colo —Corpus Juris quoted In 

City and County of Denver v Lew- 
In, 105 P.2d 864, 869, 106 Colo. 331. 
Iowa.—Bankers Life Co v Zirbel, 31 
N.W 2d 868, 239 Iowa 276. 

Minn.—Schleiff v Freeborn County, 
43 N W 2d 266, 231 Minn 389 
N Y.—People ex rel Sheffield Farms 
Co v. Chambers. 106 NYS.2d 767, 
200 Misc 206—People ex rel Bing¬ 
ham Operating Corp. v. Eyrich, 61 
N.Y S 2d 679, affirmed 62 N Y S 2d 
923, 270 APP Div 1063, appeal de¬ 
nied 64 N.Y.S.2d 920, 271 App Div. 
769. 

Pa.—Appeal of Horne, Com.Pl, 87 
PLttsb.Leg.J 553. 

Tex —Corpus Juris quoted in Wright 
v. State, Civ.App., 80 SW2d 1015, 
1019. 

Wis—Rahr Malting Co. v. City of 
Manitowod, 274 NW. 291, 225 Wis 
401. 

61 C.J. p 643 note 64. 

Corner lot 

(1) The fact that owner’s proper¬ 
ty has added ( value by reason of be¬ 
ing a corner lot must be given due 
consideration. 

Ohio—Ramsey v. Board of Revision 
of Franklin County, 46 N.E.2d 102, 
141* Ohio St. 86*6. 

Pa.—APltea1 of Real Estate Trust 
Co.,' 21 ‘Pa.Dirt. & Co. 438. 

(2) However, the addition of cer¬ 
tain amount ror corner infiuence in 
arriving' at valuation for tax pur¬ 
poses of land occupied by theater 
building with a frontage on two al- 
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take into consideration the quality, 31 condition, 32 
improvements, discussed infra subdivision a (2) 
(c) of this section, and use, 33 which affect mar¬ 
ket value or would influence the mind of a pur¬ 
chaser. Also, the adaptability or availability of the 
land for a particular use may be considered in so 
far as it enhances the present actual value of the 
land; 34 but future values which are merely pos¬ 
sible, conjectural, or speculative, and are not re¬ 


flected in present market value, are not to be con¬ 
sidered or adopted. 36 

Consideration may also be given to the amount 
for which the property was sold, 36 if such sale took 
place within a reasonable time prior to the assess¬ 
ment, 37 or within a reasonable time after the tax 
status date, 33 but such sale price is not conclusive 
as to market or sale value of the property. 39 Un- 


leys but no frontage on any main 
street, acoess being gained through 
an easement, was unreasonable—B. 
F. Keith Columbus Co v. Board of 
Revision of Franklin County. 74 N. 
E.2d 369, 148 Ohio St. 253. 

31. Colo.— Corpus Juris quoted in 

City and County of Denver v. Lew- 
in. 105 P 2d 864, 859, 106 Colo. 331 
Iowa—Bankers Life Co. v Zirbel, 31 
N W 2d 368, 239 Iowa 275. 

N.Y —In re Melcroft Corp, 10 N.Y 
S 2d 27, 256 App Dlv. 291. 

Pa—Philadelphia & R Coal A Iron 
Co. v. Northumberland County 
Com'rs, 79 A. 109. 229 Pa. 460 
Tex — Corpus Juris quoted in Wright 
v. State, Civ.App, 80 S W.2d 1015, 
1019. 

32. Colo —Corpus Juris quoted in 

City and County of Denver v Lew- 
in, 105 P 2d 854, 859, 106 Colo 331 
Tex — Corpus Juris quoted in Wright 
v. State, Civ.App., 80 S W 2d 1015, 
1019. 

61 C J. p 643 note 56 

Utility servloes 

(1) In assessing watershed proper¬ 
ty of municipality, fact that water¬ 
shed lands were without services of 
any utility for public use except cer¬ 
tain single electric lines in small part 
of aggregate was factor to be consid¬ 
ered when comparing watershed acre¬ 
age with relative comparable hold¬ 
ings in hands of private persons for 
purpose of arriving at true value — 
City of Newark v West Milford Tp, 
Passaic County, 88 A 2d 211, 9 N.J. 
295. 

(2) Where owner of real estate de¬ 
velopment was obligated to install 
underground service lines to each lot 
whenever its was sold, the amounts 
to be expended in installing such 
service lines would be taken into con¬ 
sideration as one of the factors to be 
used in arriving at true value of de¬ 
velopment for taxation purposes.— 
Roose v. Cuyahoga County Board of 
Revision, 105 NB.2d 7, 157 Ohio St. 
203. 

33. Colo.—Corpus Juris quoted la 
City and County of Denver v Lew- 
In, 105 P.2d 854, 859. 106 Colo. 331. 

Minn.—nSchleirt v. Freeborn County, 
48 N.W.2d 265, 281 Minn 389. 

N.J —L. Bamberger A Co. v. Divi¬ 
sion of Tax Appeals of Department 
of Taxation and Finance, 67 A.2d 


I 242, 136 NJLaw 463, affirmed 62 
j A.2d 389, 1 N J. 151. 

Pa.—North Side Laundry Co. v. 
Board of Property Assessment, Ap¬ 
peals and Review, 79 A.2d 215, 168 
PaSuper. 495. 

Tex.—Corpus Juris quoted la Wright 
v. State, Civ.App, 80 S.W 2d 1015, 
1019. 

Wis.—Rahr Malting Co v. City of 
Manitowoc, 274 N.W. 291, 225 Wis 
401. 

61 C J. p 643 note 58. 

Xotel property 

In determining taxable value of ho¬ 
tel property occupying entire block, 
the entire block should be divided in¬ 
to standard lots and valued as such 
with respect to their combined use 
as a hotel site—People ex rel Hotel 
St George Corp. v. Lilly, 45 N Y S 
2d 599, reversed on other grounds 49 
N Y S 2d 374, 268 App Div 830, re¬ 
versed 60 NE2d 30, 293 NT 898 

34. Colo — Corpus Juris quoted In 

City and County of Denver v. Lew- 
in, 105 P.2d 854, 859. 106 Colo 331. 
Tex —Corpus juris quoted la Wright 
v State, Civ.App, 80 S.W.2d 1015, 
1019 

61 C J p 644 note 59 

Profitable form of Improvements 

Tax assessors may consider the 
most profitable form of improve¬ 
ments on the land as one of several 
elements in fixing its proper valua¬ 
tion. as well as its availability for 
other purposes, and therefore testi¬ 
mony of real estate appraiser that 
property was not being placed to its 
most profitable and efficient use was 
admissible in action attacking validi¬ 
ty of tax assessment —McArdle's Es¬ 
tate v City of Jackson, Miss , 61 So, 
2d 400 

Valuation ou basis of foot frontage 

(1) Where blocks of real estate de¬ 
velopment were of such dimensions 
as to be easily subdivided into, desir¬ 
able building lots, Such blocks were 
properly valued on basis of front 
footage, rfcther than as acreage, for 
purposes of taxation.—Roose ▼. Cuy¬ 
ahoga County Board of Revision, 105 
N E 2d 7, 167 Ohio St. 208. 

(2) Where property, situated in a 
developed area composed of apart¬ 
ment Rouses, stores, garages, and in¬ 
dustrial establishments, was central¬ 
ly located insofar as owner's prob¬ 


lems of distribution of its products 
were concerned and buildings front¬ 
ed on a main street, square-foot 
method of computing land area for 
taxation was inappropriate and court 
would adopt computations of land 
area based on number of unit lots 
involved, including additional in¬ 
crements for corner, key and plot¬ 
tage—People ex rel Sheffield Farms 
Co. v. Chambers, 105 N Y.S.2d 767, 
200 Mlsc 205. 

35. N.Y —People ex rel. Cary v. Boy- 
land. 107 N Y S 2d 818, 279 App Div. 
642. 

Tex —Corpus Juris quoted in Wright 
v. State, Civ App. 80 S W.2d 1015, 
1019. 

61 C.J. p 644 note 60. 

38. N J.—L. Bamberger A Co. v. 
Division of Tax Appeals of Dept 
of Taxation and Finance, 62 A.2d 
389, 1 N.J 151. 

Guiding indicium 

The selling price of real property 
at a fair and bona fide sale by private 
contract is a guiding indicium of fair 
value for purpose of assessing prop¬ 
erty for taxation, but ordinarily it is 
merely evidential and not control¬ 
ling—L Bamberger & Co. v. Divi¬ 
sion of Tax Appeals of Dept, of Tax¬ 
ation and Finance, supra. 

37. Minn—Schleiff v. Freeborn 
County, 43 NW.2d 265, 231 Minn. 
389. 

3a N.Y—People ex rel Four Park 
Avenue Corp. v. Lilly, 37 N Y S 2d 
733, 265 App Div. 68, appeal denied 
39 N.Y.S 2d 348, 265 App Div. 854. 

39. Minn.—Schleiff v, Freeborn 
County, 43 N.W 2d 265, 231 Minn. 
389. 

N.J.—L. Bamberger A Co., v. Divi¬ 
sion of Tax Appeals of Dept, of 
Taxation and Finance, 62 A.2d 389, 
1 NJ. 151. 

N.Y.—People ex rel. Four Park Ave¬ 
nue Corp. v. Lilly, 37 N.Y S.2d 733, 
265 App.Dlv., 68, appeal denied 39 
N.Y.S.2d 848, 365 App.Dlv. 854. 
Pa—-Appeal of City of Allentown, 24 
A.2d 109, 147 FaSuper. 385—In re 
Premises 256-57 South Fifteenth 
Street 132 A. 928, 326 Pa 467- 
Appeal of Allen Elec. Co., Com PI, 
19 Lehigh C 0 .L.J. 96, 32 Mun.L R. 
109. 
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less very recent, 40 the past value of real property, 41 
its cost to the present owner, 42 or the price he paid 
for it 43 is not conclusive of the value of the prop¬ 
erty at the time, and for the purpose, of assessment, 
but it may be considered. 44 In a proper case, the 
assessor may or should consider as a factor affecting 
value the price at which the owner is willing to sell, 
and the price at which buyers who may use the prop¬ 
erty for some purpose are willing to buy. 46 How¬ 


ever, the amount of an unaccepted offer to buy is 
not a proper basis for a valuation by an assessor 
where it is coupled with conditions which are not 
shown to be possible of fulfillment. 4 ® 

Valuation or selling price of other lands . Com¬ 
parison with the valuation of other lands in the 
same district or county is sometimes made in deter¬ 
mining the valuation of a particular tract; 47 but 


Enquiry Into otroumstaaoes 

(1) The fact that sale of realty is 
not forced does not prevent inquiry 
into circumstances under which it 
was made in determining- value there¬ 
of for taxation, or prevent trier of 
such question from weighing sale 
price as evidence in light of such cir¬ 
cumstances.—Thaw v. Town of Fair- 
field, 43 A.2d 65, 132 Conn. 173, 160 
A.L.R. 679. 

(2) In determining weight to be 
accorded to evidence of price paid 
on a sale of realty within a reason¬ 
able time after the taxable status 
date, the time, place, circumstances, 
and conditions of the sale must be 
explored, and whether there has been 
a change of conditions between the 
date of the sale and the taxable sta¬ 
tus date must be determined —People 
ex rel. Four Park Avenue Corp v. 
Lilly, 37 NY.S2d 733, 265 App Div. 
68, appeal denied 39 N T S 2d 348, 265 
App Div. 854. 

Sale of real estate and business 

Where commercial transient hotel 
and business was sold, and earnings 
and sale price reflected not only val¬ 
ue of real estate, but worth of man¬ 
agement, good will, hotel furniture 
and furnishings, inventory of food 
and beverages, and usual hotel serv¬ 
ices, additional weight could not be 
given to hotel income or sale of ho¬ 
tel enterprise in determining value 
of building and structure for tax 
purposes.—People ex rel. Hotel Par¬ 
amount Corp v. Chambers, 83 NE 
2d 839, 298 N.T. 372, motion denied 
85 N.E 2d 61, 298 N.T. 919. 

■ale not between willing seller and 
buyer 

Evidence showed that department 
store company sold its realty and 
building thereon to obtain working 
capital, long term lease of building 
and reduction of Income taxes, so 
that transaction was not sale be¬ 
tween willing Beller and buyer and 
sale price was not controlling in de¬ 
termining true value of property for 
purpose of taxation, even though sale 
was fair and bona fide —L Bamberg¬ 
er A Co. V. Division of Tax Appeals 
of Department of Taxation and Fi¬ 
nance, 57 A.2d 242, 126 N .3.1m 463, 
affirmed 62 A. 2d 889, l N.J. 151. 



(1) Land acquired by county by 
tax deed and resold at public auction 


must thereafter be assessed for tax¬ 
ation at its fair worth in money, 
even though purchased from county 
at a lower price.—Tldball v. Miller, 
32 N W 2d 683, 72 S D. 243. 

(2) A public sale by a city of cer¬ 
tificate of tax sale of land to high¬ 
est bidder did not determine full and 
fair value of land as of October lBt 
next preceding date of assessment 
thereof within statute requiring as¬ 
sessor to determine such value at 
price for which property would sell 
at fair and bona fide sale by private 
contract on such date, since Bale of 
such certificate was not a sale with¬ 
in the statute.—Davis v. Division of 
Tax Appeals, 51 A.2d 437, 135 NJ. 
Law 250 

40. La.—Lafon v. Board of Asses¬ 
sors, 4 La A (Orleans) 205. 

61 C.J. p 644 note 61 

41. La—Lafon v. Board of Asses¬ 
sors, supra. 

42. Pa —Appeal of Pennsylvania 
Stave Co, 84 A. 761, 236 Pa. 97 

43. Conn —Thaw v. Town of Fair- 
field, 43 A 2d 65, 182 Conn 173, 
160 ALR, 679 

61 C.J. p 644 note 64. 

Abnormal times 

The price paid for land and apart¬ 
ment building in 1939, by purchaser 
from bank which had acquired title 
but a short time before in foreclosure 
proceedings, was not conclusive of 
true value of property for purpose of 
assessment for taxation for year 
1939, since the times were so abnor¬ 
mal that the sale price was not deter¬ 
minative of true value—City Hold¬ 
ing Co. v. Stats Board of Tax Ap¬ 
peals, 21 A.2d 289, 127 N J.Law 168. 
44L Ky.—Evans v. Allen, 205 S.W. 
2d 514, 305 Ky. 728. 

Minn.—Schlelff v. Freeborn County, 
43 N.W.2d 265, 231 Minn. 889. 
N.Y.—People ex rel. Owens v. 
Schipledel, 80 N.Y.S.2d 378, modi¬ 
fied on other grounds 34 N.?.S.2d 
493, 264 App.Div. 742, affirmed 50 
NE.2d 298, 290 N.T. 900—-People 
ex rel. Owens v. Leary, 30 N.T.S. 
2d 878, modified on other grounds 
84 N.Y.S.2d 494, 264 App.Div. 741, 
affirmed 60 N.E.2d 298, 290 N.T. 
200 . 

Wis,—Bahr Malting Co. v. City of 
Manitowoc, 274 N.W. 291, 22* Wis. 
401. I 

61 C.J. p 644 note 65. | 
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mssiflsnUil property 

The price paid for residential prop¬ 
erty by owner thereof is evidence of 
its value in same sense that sale 
price of other comparable properties 
would be, and circumstances of sale 
may also be considered —Thaw v. 
Town of Fairfield, 43 A.2d 65, 132 
Conn. 173, 160 UR 679. 

4B. Minn —Schleiff v Freeborn 

County, 43 NW2d 265, 231 Minn. 
389. 

Bale after assessment 

Sale of realty immediately after 
its assessment for taxation at price 
materially less than assessor's valua¬ 
tion did not so clearly establish full 
value ordinarily obtainable at private 
sale as to demonstrate incorrectness 
or inaccuracy of assessor’s judgment, 
in absence of showing that sale was 
made under such normal and usual 
circumstances as to lead to conclu¬ 
sion that price paid was that which 
ordinarily could be obtained at pri¬ 
vate sale —State ex rel Collins v. 
Brown, 275 NW 455, 225 Wis 593 

46. Wash—Case v San Juan Coun¬ 
ty, 109 P 809, 59 Wash 222 

47. Ohio—Ramsey v. Board of Re¬ 
vision of Franklin County, 48 NE. 
2d 102, 141 Ohio St. 366. 

61 C J. p 644 note 68. 

Due weight 

•Statute, requiring assessor, In de¬ 
termining value of land for taxation, 
to consider lands comparable in char¬ 
acter, quality, and location, does not 
preclude defense in tax case that 
property was assessed at more than 
its real and actual market value, but 
merely requires assessor to give due 
weight to market value of compara¬ 
ble lands so as to brin^ about uni¬ 
formity in values—State of Minne¬ 
sota v. Federal Reserve Bank of Min¬ 
neapolis, DC Minn., 25 F.Supp. 14. 
Beduottou of valuation of key prop¬ 
erty 

Although valuation of taxpayers' 
property in business district of city 
was based In part on valuation of 
key property selected in district, re¬ 
duction by state board of assessment 
and review of valuation of street 
frontage of key property on one 
street did not require a corresponding 
percentage reduction in front foot 
valuation of taxpayers' property on 
another street, in absence of any 
showing that valuation of street 
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such a comparion is also sometimes regarded as of 
little or no weight , 48 and in any case is not con¬ 
clusive on the question of value . 49 In valuing prop¬ 
erty, the assessor may or should give due regard to 
the price at which similar property, if any, has 
sold , 60 but evidence of comparable sales is rarely, 
if ever, conclusive on the question of value of realty 
for tax pflrposes ; 61 and, where the condition of 
the real estate market at the assessment date is ab¬ 
normal, comparable sales are not a satisfactory 
standard in determining tax values . 62 The con¬ 
sideration stated in a deed is no evidence of value 
for purposes of taxation . 63 

Actual condition in which land held. Real prop¬ 
erty must be valued in the actual condition in which 
the owner holds it, and not by separation or segrega¬ 
tion into various units ; 64 but, in arriving at the 
total valuation of land acquired from different own¬ 
ers by a single owner and used in the conduct of a 
single operation, it is proper for the assessor to 
show the value of different items of the property 
where they require the application of different 
standards of value so as to enable the taxpayer to 
determine more readily the correctness of the total 
valuation . 66 


Classification of lands. Under a statute provid¬ 
ing for classification of lands for use as a basis 
on which land values shall be fixed for purposes of 
assessment and taxation, such classification is in¬ 
tended to serve as a gqide to the taxing authorities 
in arriving at a fair, just, and equitable valuation 
of all lands . 66 The purpose of the statute is to 
place land of the same general character in the same 
class, not to place the same value on all lands in 
the same class , 67 and mere classification within a 
classification does not meet the requirement of the 
law in this connection . 68 

(b) Income-Producing Capacity 

Generally, the rental or net Income-producing capac¬ 
ity of real property which le rented or produces income 
Is an Important element to be considered in determining 
the actual or market value of the property for purposes 
of assessment, but it is not the only or controlling ele¬ 
ment to be considered. 

Generally, the rental or net income-producing ca¬ 
pacity of real property which is rented or produces 
income is an important element to be considered in 
determining the actual or market value of the prop¬ 
erty for purposes of assessment , 59 at least where the 


frontage of taxpayers* property was 
fixed solely because of proximity of 
key property —Trustees of Flynn’s 
Estate v Board of Review of City of 
Des Moines, 286 NW. 483, 226 Iowa 
1353 

Watershed lands 

N J.—City of Newark v. West Mil¬ 
ford Tp, Passaic County, 88 A. 2d 
211, 9 NJ 295. 

48. Hawaii —In re Kapiolano, 21 
Hawaii 667. 

61 C J. p 644 note 69. 

48. NJ.—City of Plainfield v State 
Board of Tax Appeals, 20 A 2d 651, 
127 N.J.Law 5 

80. Minn—Schleiff v Freeborn 
County, 43 NW2d 265, 231 Minn 
389. 

N.V.—People ex rel. Ten Broeck 
Apartments Corp. v Kinnaw, 94 
N.Y.S 2d 86, 197 Misc 362, reversed 
on other grounds 97 N.Y S 2d 511, 
276 App.Div. 722—People ex rel 
Hersog v. Miller, 11 N.Y S 2d 572, 
170 Misc. 1063, affirmed 15 N.Y S. 
2d 141, 258 App.Div. 724—People 
ex rel. Bingham Operating Corp v 
Byrich, 61 N.Y.S.2d 679, affirmed 
62 N.Y.S.2d 923, 270 App.Div. 1063, 
appeal denied 64 NY.S.2d 920, 271 
App.Div. 759—People ex rel. Buck 
v. Rapp, 36 N Y.S 2d 790, affirmed 
41 N.Y.S.2d 185, 266 App.Div. 709, 
appeal denied 42 NY.S.2d 576, 266 
App.Div. 821—People ex rel. Buck 
v. Woodworth. 36 N.Y.S.2d 790, af¬ 
firmed 41 N Y S 2d 186, 266 App. 


Div 709, appeal denied 42 N Y.S 2d 
913, 266 APP Div 821. 

Pa—Appeal of Publicker Realty & 
Holding Co , 42 Pa Dist. & Co 632 
Reoocrded sales or leases 

In assessing business property for 
taxation, tax officials must be gov¬ 
erned, as far as practicable, by rec¬ 
ord of any sales or leases, and un¬ 
published private deals whereby rent¬ 
als have been reduced or values con¬ 
cealed are of no use—People ex rel 
Happiness Candy Stores v. Sexton, 
2 NYS2d 725, modified on other 
grounds 12 N.Y S 2d 1006, 257 App 
Div. 924, and 12 N Y S 2d 1006, 257 
App Div 926, reargument denied 14 
N Y.S 2d 279, 257 App Div. 959, af¬ 
firmed 27 N E 2d 201, 282 N.Y 786. 

51. NJ.—Colonial Life Ins. Co. of 
America v. State Board of Tax 
Appeals, 18 A2d 625, 126 N J Law 
126. 

Pa—Weihe v. City of Connellsville, 
Com PI, 6 Fay L.J 93. 

Sale* by oounty 

N.D —Flath v Elefson, 19 NW.2d 
571, 73 ND. 746. 

S D—Tidball v. Miller, 32 N.W.2d 
683, 72 S.D. 243. 

Ratio of assessed value to sales 
prloe 

In determining valuation of real 
property for purposes of taxation, 
each separate parcel was properly 
valued as it stood on tax lien day 
with Improvements then existing, 
and It was not error to refuse to con¬ 
sider the ratio of assessed value to 
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sales price of other similar property 
in the county —Roose v Cuyahoga 
County Board of Revision, 105 NR 
2d 7, 167 Ohio St 203 

52. N.J.—City Holding Co. v State 
Board of Tax Appeals, 21 A 2d 289, 
127 N.J.Law 168—City of Plain- 
field v State Board of Tax Ap¬ 
peals, 20 A 2d 651, 127 NJ.Law 5. 

N Y —Application of Babson, 49 N 
Y S 2d 932—People ex rel Buck v. 
Rapp, 36 N Y S 2d 790, affirmed 41 
N Y S 2d 185, 266 App.Div 709, ap¬ 
peal denied 42 N.Y S 2d 576, 266 
App Div 821—People ex rel Buck 
v Woodworth, 36 N Y S 2d 790, af¬ 
firmed 41 N Y S 2d 186, 266 App. 
Div. 709, appeal denied 42 N.Y.S.24 
913, 266 APP Div 821. 

53. NY.—People v McCarthy, 8 N. 
E, 85, 102 N.Y. 630. 

54. N J.—City of Newark v West 
Milford Tp.. Passaic County, 88 A. 
2d 211, 9 N J 295 

55. Pa —Appeal of Susquehanna 
Collieries Co, 6 A.2d 831, 335 Pa. 
337. 

56. Mont —State v. Stewart, 297 P. 
476. 89 Mont 257 

61 C.J. p 644 note 70. 

57. Mont—Johnson v. Johnson, 15 
P.2d 842, 92 Mont. 512—State v. 
Stewart, 297 P. 476, 89 Mont 257. 

58. Mont.—Johnson v. Johnson, 15 
P.2d 842, 92 Mont. 512. 

58. Colo.— Corpus juris quoted la 
City and County of Denver v Lew- 
in, 105 P.2d 854, 859, 106 Cola 331 
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true worth of real estate by reference to the price 
the property would bring in the market is not deter¬ 
minable ; 60 and capitalized value based on actual 
income is entitled to great weight in fixing the value 
of property . 61 However, the income or earnings 
from property is not the only or controlling ele¬ 
ment to be considered , 62 and m many instances the 
amount of rental received would be wholly mislead¬ 


ing ; 02 nor is capitalized income the only method 
of proving value, but other things must be con¬ 
sidered . 64 It has been held that, where income may 
be considered in determining the value of real prop¬ 
erty, it is income derived from rentals of space, 
not from the business conducted thereon, which is 
to be considered , 65 and the income or profit pro¬ 
duced in the operation of specialty property, that 


Ill.—People ex rel. McDonough v. 
Chicago Union Lime Works Co, 
198 N.B. 1. 861 111. 304. 

Mass.—Assessors of Quincy v. Bos¬ 
ton Consol Gas Co., 84 N E 2d 623, 
809 Mass. 60. 

Minn.—Kalscheuer v. State, 8 N.W. 

2d 624, 214 Minn. 441. 

Miss,—McArdle’e Estate v. City of 
Jackson, 61 So 2d 400. 

N.J.—Aetna Life Ins Co. v. City of 
Newark, 89 A.2d 386, 10 NJ. 99- 
City Holding Co v. State Board of 
Tax Appeals, 21 A.2d 289, 127 N.J. 
Law 168. 

N.Y —People ex rel. Luce v Lewis, 
16 NTS 2d 180, 267 App.Div. 724 
—In re Melcroft Corp., 10 N.Y S. 
2d 27, 256 App Div. 291 
Okl.—In re Assessment of Real Es¬ 
tate of National Bank of Tulsa, 
108 P.2d 130, 188 Okl. 225 
Pa.—Appeal of Figari in Re Assess¬ 
ment of Premises No 112 N. Prince 
St, Lancaster, Com PI., 49 Lane. 
L Rev. 57. 

Tex —Electra Independent School 
Dlst v W T Waggoner Estate, 168 
SW.2d 646, 140 Tex. 483. 

Wis —State ex rel. International 
Business Machines Corp. v. Board 
of Review of City of Fond Du Lac, 
285 NW. 784, 231 Wis. 303 
61 C J p 644 note 73. 

Income as element of valuation of 
improved property see infra sub¬ 
division a (2) (c) of this section. 

Present, past, and future income 

(1) Where lease of principal ten¬ 
ant was due to expire four years aft¬ 
er taxable year, the present and past 
net income could be considered in 
fixing actual value for taxation pur¬ 
poses, but the probable future Income 
beyond the life of the lease was also 
required to be considered.—Yeoman 
Mut. Life Ins. Co v. State Board of 
Assessment and Review, 294 N.W. 
880, 229 Iowa 320. 

(2) In valuing realty for assess¬ 
ment purposes, actual income should 
receive due consideration in deter¬ 
mining potential income.—People ex 
rel. Manhattan Square Beresford v. 
Sexton, 17 NTS 2d 585, 268 App.Div. 
661, reversed on other grounds 29 N. 
E 2d 654, 284 N.Y. 146. motion grant¬ 
ed 81 N.B.2d 204, 284 N.Y. 787. 

Capacity as distinguished from actu¬ 
al earnings 

, i Income-producing capacity, as dis¬ 
tinguished from actual earnings, gen¬ 
erally is factor in determining taxa¬ 


ble value of property, but if property 
is devoted to use for which it is best 
adapted and is in condition to pro¬ 
duce or is producing its maximum in¬ 
come, actual rental is important in 
ascertaining value —Somers v. City 
of Meriden, 174 A 184, 119 Conn. 5, 
95 A L.R. 434. 

Ziesser return 

(1) In valuing realty for taxation 
purposes, fact that return from real 
estate investment in recent years is 
far less than in former years must 
be taken into consideration in arriv¬ 
ing at value —People ex rel. Johnson 
v. Robison, 94 N E 2d 151, 406 Ill 
280 

(2) Decline in rental value of prop¬ 
erty is important element to be con¬ 
sidered in fixing valuation of prop¬ 
erty for taxation, but is not Anal test. 
—City of Norfolk v. Penn Mut Life 
Ins Co, 173 SB 533, 162 Va. 101 
Stone quarry 

Productiveness of property is not 
the sole criterion in fixing its value 
for taxation purposes, but, where 
exhausted stone quarry was used as 
a dump, its income capacity was a 
material factor to be considered in 
determining its actual market value 
—People ex rel. McDonough v. Chi¬ 
cago Union Lime Works Co., 198 N. 
B. 1, 361 Ill 304. 

60. Me —Alfred J. Sweet, Inc. v. 
City of Auburn, 180 A. 803, 134 Me. 
28. 

61. Conn—Somers v. City of Meri¬ 
den, 174 A. 184, 119 Conn. 5, 95 A. 
LR 434. 

N.Y.—People ex rel. Ten Broeck 
Apartments Corp. v. Kinnaw, 94 
N.Y.S.2d 36, 197 Misc. 362, reversed 
on other grounds 97 N.Y.S.2d 511, 
276 App Div. 722—People ex rel. 
Bingham Operating Corp. v. Ey- 
rich, 61 N Y S 2d 679, affirmed 62 
N Y S 2d 923, 270 App.Div. 1063, 
appeal denied 64 N.Y.S.2d 920, 271 
App.Div. 759—People ex rel. Hap¬ 
piness Candy Stores v. Sexton, 2 N 
Y.6.2d 725, modified on other 

grounds 12 N.Y.S.2d 1006, 257 App 
Div. 924, and 12 N.Y.$.2d 1006, 257 
App Div. 925, reargument denied 
14 If Y,S.2d 279, 257 App.Div. 959, 
affirmed 27 N.E.2d 201, 282 N.Y. 786. 
Basis of capitalisation 
Adopting ten per cent of actual 
rental value of property as covering 
legitimate deductions and fair net re¬ 
turn to owner and regarding, capital!-, 
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zation on that basis as Important In 
determining taxable value were not 
error.—Somers v. City of Meriden, 
174 A. 184, 119 Conn. 5, 95 ALR 434 

62. Colo —Corpus juris quoted in 
City and County of Denver v. Lew- 
in, 105 P 2d 854, 859, 106 Colo 331 

Ill.—People ex rel McDonough v 
Chicago Union Lime Works Co., 
198 NE. 1. 361 Ill. 304. 

Kan—Miller Inv Co v Board of 
Com’rs of Sedgwick County, 98 P 2d 
109, 151 Kan. 246. 

Miss —McArdle’s Estate v. City of 
Jackson, 61 So 2d 400 
Okl —In re Assessment of Real Es¬ 
tate of National Bank of Tulsa, 108 
P.2d 130, 188 Okl 225. 

Pa—Appeal of Figari in Re Assess¬ 
ment of Premises No 112 N. Prince 
St., Lancaster, Com.Pl., 49 Lane L 
Rev 67 

Wis—State ex rel International 
Business Machines Corp v Board 
of Review of City of Fond Du Lac, 
285 NW 784, 231 Wis 303 
61 C J p 645 note 74. 

Beal estate used as residence 

The income from real estate used 
as residence by owner is not domi¬ 
nant element in determining its fair 
market value for taxation, but must 
be given weight along with other cir¬ 
cumstances tending to increase or 
diminish value of property —Skyline 
Swannanoa v. Nelson County, 44 S.B. 
2d 437, 186 Va 878 

63. Colo —Corpus Juris quoted la 

City and County of Denver v. Lew- 
in. 105 P 2d 854, 859, 106 Colo. 331 
61 C J p 645 note 75 

64. Conn —Somers v. City of Meri¬ 
den, 174 A. 184, 119 Conn 6, 95 A. 
LR 434. 

N Y —People ex rel. Manhattan 
Square Beresford ▼ Sexton, 29 N. 
B.2d 654, 284 N.Y. 146, motion 
granted 31 N.E.2d 204, 284 N.Y. 737 
—People ex rel. Arlene Apartments 
v. Heidel, 9 N.Y,3.2d 26. 256 App 
Div. 885. 

68. N.Y—People ex rel. Metropoli¬ 
tan Jockey Club v. Mills, 72 NT S 
2d 757, 190 Misc. 277, affirmed 79 
N.Y.6.2d 804, 278 App.Div. 971. 
Where rule relaxed 
The general rule is that profits 
from business located on land are 
not fair measure of value of land for 
taxation purposes* and such, rule 
should not be relaxed except in those 
comparatively rare Instances where 
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is, real estate which produces income only in com¬ 
bination with a business conducted on it, is limited 
in relevance to the inquiry whether structural im¬ 
provements are suitable to the site, and whether the 
full structural value of the building may be added 
to the value of the land. 6 * 

(c) Appurtenances, Easements, and Improve¬ 
ments 

Where lend has rights, easements, franchises, and 
appurtenances belonging to, or connected with, it, its 
value should be estimated in connection with such ad¬ 
vantages and as enhanced thereby; and generally all 
fixed and permanent buildings and other Improvements 
on land must be Included In Its appraised value for tax- 
ation. Improved real estate is to be valued according 
to Its market or selling value, which Is to be arrived at 


by considering all of the vsrious facts and circumstances 
which affect It. 

Rights, easements, franchises, and appurtenances 
belonging to, or connected with, a particular parcel 
of land are to be considered as a part of it, for 
purposes of assessment, as discussed supra g 404, 
and its value should be estimated in connection with 
such advantages and as enhanced thereby; 67 also, 
the value of land must be considered as depreciated 
by easements with which it is burdened. 68 Except 
where land and buildings thereon are owned by dif¬ 
ferent persons, 69 all fixed and permanent buildings 
and other improvements on land are a part of it 
for purposes of assessment, as discussed supra § 
404, and must be included in its appraised value for 
taxation, 70 although it is permissible, and under 


the profits In the main result from 
some peculiar characteristic of the 
land, and where the exclusion of such 
evidence would virtually deprive one 
of proving the fair market value of 
his land—Assessors of Quincy v 
Boston Consol. Gas Co, 34 N E 2d 
623, 309 Mass. 60. 

66. NT —People ex rel. Hotel Par¬ 
amount Corp v. Chambers. 83 NB 
2d 839, 298 NT. 372, motion denied 
85 NE2d 61, 298 NT. 919—People 
ex rel. The Lincoln. Inc. v. Boyland, 
110 N Y.S 2d 797, 279 App Div. 882. 

67. Ky.—Prestonsburg Water Co. v. 
Prestonsburg Board of Sup'rs, 131 
S W 2d 451, 279 Ky. 651 

Mass —Assessors of Lawrence v. 
Arlington Mills, 69 NIC 2d 2. 320 
Mass 272 

Mich —Petition of Auditor General 
for Sale of Certain Lands, 245 N. 
W 622. 260 Mich 678, followed in 
245 NW. 623, 260 Mich 584. 

N T —Beeman v. Pawelek, 96 N T S 
2d 204. affirmed 96 N.T.S 2d 812, 
276 App Div 1057 
61 C J p 645 note 78 
Improvements made between assess¬ 
ments see infra subdivision h of 
this section. 

Valuation, of water or riparian rights 

(1) In general. 

Cal —Alpaugh Irr. Diet v. Kern 
County, 248 P 2d 117, 113 Cal App 
2d 286. 

Mass—Assessors of Lawrence v 
Arlington Mills, 69 N.E 2d 2, 820 
Mass. 272. 

N J.—Luckenbach Terminals v 

Township of North Bergen, Hud¬ 
son County, 192 A. 740, 118 N J. 
Law 248 

61 C J. p 648 note 78 [a] (1). 

(2) Obligations of owners of mill 
sited to pay rent for mill sites and 
water power rights appurtenant 
thereto could not be considered in 
determining extent of enhancement 
6t values of mill sites by reason of 
water power rights, for taxation pur¬ 
poses, sines Reservation of rent was 


not easement or restriction, which 
means restrictions affecting use of 
land, within tax statute —Crocker- 
McElwain Co. v Board of Assessors 
of City of Holyoke, 5 N E 2d 558, 296 
Mass 338, 108 A L R. 821 

VUrssry stock growing on land, 
even though cultivated and not in¬ 
tended to remain permanently on the 
land and transplanted from time to 
time, and belonging to lessee having 
right to remove it, was held part of 
real estate within statutory defini¬ 
tion and was properly taken into ac¬ 
count as element in value of land in 
valuing land for taxation.—Paine v. 
Board of Assessors of Town of Wes¬ 
ton. 7 N E 2d 584, 297 Mass 173. 
Private recorded easement 

Under statutory provision defining 
real property subject to taxation as 
including “rights and privileges be¬ 
longing and appertaining to land," a 
private recorded easement was an 
element to be considered in evaluat¬ 
ing the respective dominant and serv¬ 
ient estates—Ross v. Franko, 40 N. 
E 2d 664, 139 Ohio St 396, appeal dis¬ 
missed 38 N.E 2d 409, 139 Ohio St 
139. 

68. N Y.—People ex rel City of New 
York v. Barker, 17 N Y S 2d 305 

69. La —Tulane Imp. Co v. Board 
of Assessors, 46 So. 928, 121 La. 
941. 

Md —Philadelphia, etc., R. Co. v Bal¬ 
timore City Appeal Tax Ct, 50 Md. 
397. 

Divided ownership of land 

A department store building would 
not be assessed in two parts at such 
values that sum of the two would be 
less than whole on theory that at 
some time in distant future a separa¬ 
tion of the structure physically and 
in point of usage into two parts cor¬ 
responding to divided ownership of 
land on which building was located 
would leave each of the parts an in¬ 
complete building and therefore, by 
anticipation, of less present value — 
L Bamberger & Co v. Division of 
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Tax Appeals of Dept of Taxation and 
Finance, 62 A.2d 389, 1 N J. 161. 

70. Colo—Beaty v Board of Com’rs 
of Otero County, 73 P 2d 982, 101 
Colo. 346 

La.—Whited v. Louisiana Tax Com¬ 
mission. 152 So 652, 178 La. 677. 
Neb—Watson Bros Realty Co v. 
Douglas County, 32 N W 2d 763, 149 
Neb. 799. 

RI —Ashton v. Tax Assessors of 
Town of Jamestown, 198 A. 786, 60 
HI 388. 

S D—Palmer v. Beadle County, 16 N. 

W 2d 6, 70 S D 99. 

61 C J p 645 note 82. 

The word “parcel,*' as used in stat¬ 
ute relating to assessment of parcel 
of property, means unit of land, to¬ 
gether with its concomitant improve¬ 
ments, if any—City of Newark v 
West Milford Tp, Passaic County, 88 
A 2d 211, 9 NJ. 295—Colonial Life 
Ins. Co. of America v. Jersey City, 
11 A 2d 14. 18 N. J Misc 60 
Lands used for public water supply 
The word "improvements" in stat¬ 
ute providing for assessment at true 
value of lands owned by any public 
agency, used for a public water sup¬ 
ply, without any building or improve¬ 
ments thereon, means tangible struc¬ 
tures of any kind, and does not in¬ 
clude the cost or expense of an 
amelioration of the land Itself, not 
reflected in a tangible structure; 
such lands should be valued at their 
actual value in such use, including 
any Increment in the value of the 
land arising from the doing of the 
work in or on virgin land, to lit it for 
reservoir uses, and not reflected in a 
tangible structure on the lanfl.—Bor¬ 
ough by Wanaque v. North Jersey 
Dist Water Supply Commission, 26 
A 2d 569, 20 N.J.MISC. 232. 

Identical valuation 

Valuation of all property la partic¬ 
ular taxing sone at same value per 
acre, without regard to character of 
land and nature of Improvements 
thereon, im error.—Port Arthur In- 
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some statutes it is necessary, for statistical purposes, 
to value the land and improvements thereon sep¬ 
arately in the first instance and then add the two 
valuations together to fix the total assessment. 71 
Improved real estate is to be valued not according to 
its intrinsic value, 72 but according to its market or 
selling value ; 78 but, where a taxpayer uses a build¬ 


ing largely for his own purposes and there is no 
market in which such building can be sold, the as* 
sessor may properly consider the intrinsic and 
economic value of the building to its owner. 74 

Generally, the market or selling value of improved 
realty is to be arrived at by considering all of the 
various facts and circumstances which affect it, 75 


dependent School Diet. v. Baumer, 
Tex.Civ.App„ 64 S.W.2d 412, error 
dismissed. 

Classification as personalty or realty 

(1) The fact that improvements to 
realty similar to plaintiff’s have been 
systematically classified for tax pur¬ 
poses as personalty and thereby re¬ 
lieved of burden of special assess¬ 
ment district taxes would ordinarily 
require that plaintiff also be excused 
from paying 1 such taxes—Security- 
First Nat. Bank v. Los Angeles Coun¬ 
ty, 217 P.2d 946. 35 Cal 2d 319, certio¬ 
rari denied 71 S Ct 207, 340 U 8 891. 
95 LEd 646, rehearing denied 71 S 
Ct 291, 340 US. 916. 95 LEd. 662. 

(2) Where blast furnaces and ac¬ 
cessory structures in their use for 
production of iron were devoted pri¬ 
marily to the business of steel plant 
conducted on the premises, the fur¬ 
naces and structures were not acces¬ 
sions to the real estate as such or 
Improvements on the land, and, 
hence, were taxable only as personal 
property, notwithstanding tax com¬ 
missioner’s rule classifying blast 
furnaces and accessory structures 
and equipment as real property.— 
Application of National Tube Co., 
Ohio B T.A., 98 N E 2d 78. 

(3) Where pumps, lime kilns, gen¬ 
erators, boilers, steamlines, water 
treating and softening equipment, 
panelboard and refuse conveyor were 
component parts of taxpayer’s plant 
for manufacture of alkali and other 
products and were erected and in¬ 
stalled solely for use in manufactur¬ 
ing operation and not as accession to 
real estate as such, such items were 
not an improvement on land and were 
taxable as personal property and not 
as real property —Diamond Alkali 
Co. v. County Board of Revision Lake 
County, Ohio B T.A., 98 N.E.2d 95. 

(4) The tax statutes defining real 
property and land, defining personal 
property, providing for the listing of 
personal property used by a manu¬ 
facturer in manufacturing, combin¬ 
ing, rectifying, or refining, stating 
how the average value of such per¬ 
sonal property should be ascertained, 
and stating rules for listing and as¬ 
sessing personal property do not re¬ 
move from the definition of "real 
property" and require assessment on 
the basis of "personal property*' all 
engines* boilers, and machinery used 
in refining oil.—Standard Oil Co. v. 
Zangerle, t Ohio Supp. 229, appeal 
dismissed 24 N.B.2d 829. 186 Ohio St 


212, certiorari denied 60 S Ct. 897, 810 
US 625, 84 LEd 1396, affirmed, 

App, Cullitan v. Standard Oil Co., 34 
NE 2d 256. 

71. Mass—Town of Lenox v. Ogles¬ 
by, 41 N E 2d 45, 311 Mass. 269- 
Board of Assessors of Town of 
Brookline v Prudential Ins. Co of 
America, 38 N E 2d 145, 310 Mass 
300—Paine v. Board of Assessors 
of Town of Weston, 7, N.E.2d 584, 
297 Mass 173 

N J.—Griffith v City of Newark, 13 
A.2d 860, 125 N J Law 57 
Tex — Corpus juris quoted in Wright 
v State, Civ.App, 80 S W 2d 1015, 
1019. 

61 C J p 645 note 83. 

Quadrennial assessments 

The statute requiring separate 
listing of lands and improvements 
in making assessments applies only 
to assessments in years other than 
those of quadrennial assessments, 
and the failure of assessor in mak¬ 
ing quadrennial assessment of im¬ 
proved realty to value the improve¬ 
ments separately from the realty did 
not render assessment void—People 
ex rel. Schuler v Chapman, 19 NE 
2d 351, 370 Ill. 430 

72. Colo — Corpus Juris quoted in 

City and County of Denver v. Lew- 
in, 105 P 2d 854, 859, 106 Colo 331 
61 C.J. p 646 note 84 

72. Colo — Corpus Juris quoted in 
City and County of Denver v Lew- 
in, 105 P.2d 854, 859, 106 Colo 331 
Minn. —Schleiff v Freeborn County, 
43 N W 2d 265, 231 Minn. 389. 

N.J.—Griffith v City of Newark, 13 
A.2d 860, 125 N.J Law 57. 

NT.—People ex rel. Metropolitan 
Jockey Club v. Mills, 72 N Y S 2d 
757, 190 Misc. 277, affirmed 79 N.Y. 
S.2d 304, 273 App Div. 971— People 
ex rel. Herzog v. Miller, 11 NTS. 
2d 572, 170 Misc. 1063, affirmed 15 
N.Y.S.2d 141, 258 App.Div. 724. 

61 C.J. p 646 note 85. 

Full or true value 

(1) The tax assessor must deter¬ 
mine true value of building for taxa¬ 
tion purposes to best of his judgment 
from all factors present, even though 
it cannot be sold for such valuation. 
—State of Minnesota v. Federal Re¬ 
serve Bank of Minneapolis, D.C. 
Minn., 25 F.Supp. 14. 

(2) The fact that improvement on 
the lot was designed for a particular 
purpose for which it could no longer 
be used did not obviate necessity for 

800 


assessment of property for taxation 
at its full value —People ex rel Law¬ 
yers Mortg. Co v. Pattison, 33 N.Y.S. 
2d 947. 

Assessment held exoessivo 

N.Y.—People ex rel Buck v. Rapp, 36 
N.Y S.2d 790, affirmed 41 NY.S.2d 
185, 266 App Div 709, appeal de¬ 
nied 42 NYS.2d 576, 266 App Div 
821—People ex rel. Buck v. Wood- 
worth, 36 NTS 2d 79D, affirmed 41 
N Y S 2d 186, 266 App Div 709, ap¬ 
peal denied 42 NY.S2d 913, 266 
App Div 821. 

Pa—Appeal of Park, 92 Plttsb Leg 
J 483, affirmed Appeal of City of 
Pittsburgh, 39 A 2d 601, 350 Pa 
421 

Tex—State v Houser, Civ App., 137 
S W 2d 800, reversed on other 
grounds 156 SW.2d 968, 138 Tex 
28 

Assessment held not exoesslve 

Iowa—Butler v. City of Des Moines, 
258 NW 765, 219 Iowa 956 
N J —L. Bamberger & Co v. Divi¬ 
sion of Tax Appeals of Dept of 
Taxation and Finance, 62 A 2d 389, 
1 N J 151. 

N.Y.—People ex rel. Lawyers Mortg. 

Co v Pattison, 33 N.YS 2d 947. 

Pa—In re Reading Medical Arts 
Bldg Corporation's Assessment, 
Com PI., 37 Berks Co. 76. 

Valuation held not Insufficient 
N Y —People ex rel. Metropolitan 
Jockey Club v. Mills, 72 N Y S 2d 
757, 190 Misc. 277, affirmed 79 N 
Y S 2d 304, 273 App Div. 971 
Pa —Commonwealth v. Provident 
Trust Co. of Philadelphia, Com.PI, 
55 DauphCo. 235. 

74. NY.—People ex rel Glens Falls 
Ins. Co. v. Rugg, 59 NYS2d 551, 
270 App Div. 354, appeal denied 61 
N Y.S.2d 526. 270 App Div. 867. 

75. Colo — Corpus Juris quoted in 
City and County of Denver v. Lew- 
in, 105 P.2d 854, 859, 106 Colo. 331. 

Iowa—Bankers Life Co. v. Zlrbel, 31 
N.W 2d 368, 239 Iowa 275. 

Minn—Schleiff v. Freeborn County, 
43 NW.2d 265, 281 Minn. 889. 

N.J.—Atlantic City v. State Board 
of Tax Appeals, 25 A.2d 423, 128 N 
J.Law 278—Borough of Wanaque 
v. North Jersey Dist Water Supply 
Commission, 26 A.2d 569. 20 N.J. 
Misc, 282. 

N.Y.—People ex rel. Sheffield Farms 
Co. v. Chambers, 105 N".Y.S.2d 767, 
200 Misc. 206—People ex rel. New 
York Athletic Club v. Mijls, 61 N. 



84 C.J.S. 


TAXATION 


§ 411 


including the cubic contents of the improvements, 76 
location and surroundings, 77 type of construction, 78 
age and condition of buildings, 78 depreciation and 
obsolescence, 80 cost of upkeep and management, 81 


purpose for which the building is used, 82 public 
demands for such purpose, 88 and suitability for 
use. 84 Other factors to be considered m estimating 
value include book value, 86 amount of insurance 


T S 2d 66. 187 Misc 31. modified 
on other grounds People ex rel. 
New York Athletic Club v Cham¬ 
bers, 71 N.Y.S.2d 298, 272 App Div 
896, affirmed 80 N E 2d 364, 297 
N Y 986—People ex rel Lehigh 
Val Ry Co. v. Harris, 6 N.Y S.2d 
794, 168 Misc. 686, affirmed 12 N. 
Y.S 2d 1011, 267 App.Div. 912, af¬ 
firmed 24 NE 2d 476, 281 NY. 786 
—Application of Babson, 49 N.Y.S 
2d 932—People ex rel. Hotel St. 
George Corp v Lilly, 45 N.Y S 2d 
699, reversed on other grounds 49 
NY'S 2d 374, 268 App Div. 830, re¬ 
versed 69 NE2d 30, 293 NY 898. 
Ohio —American Steel & Wire Co. of 
New Jersey v. Board of Revision of 
Cuyahoga County, 40 N.E 2d 426, 
139 Ohio St 388. 

Pa.—Appeal of Foster, Com.Pl., 36 
Mun.L R. 61. 

Wis —Rahr Malting Co v. City of 
Manitowoc, 274 NW 291, 226 Wis 
401—Wisconsin Malting Co. v. City 
of Manitowoc, 274 NW. 288, 226 
Wis 393—State ex rel. North Shore 
Development Co v Axtell. 266 N 
W 622, 216 Wis 163. 

61 C J p 646 note 86. 

In absence of any “market” for 
business property as word is general¬ 
ly understood, tax assessor, in as¬ 
sessing property, must take any ele¬ 
ments which may aid in determina¬ 
tion of fair value of land and im¬ 
provements—People ex rel Happi¬ 
ness Candy Stores v Sexton, 2 N.Y S. 
2d 725, modified on other grounds 12 
N Y S 2d 1006, 267 App Div. 924, and 
12 N Y S 2d 1006. 267 App Div. 926, 
reargument denied 14 N Y S 2d 279, 
257 App Div. 969, affirmed 27 N E 2d 
201, 282 NY 786. 

BCathematioal computations in ap¬ 
praisals of improvements assessed 
for taxation, although made in the 
best faith, can lead to divergent re¬ 
sults and should be closely scrutiniz¬ 
ed—Town of Kearny v. Division of 
Tax Appeals, 61 A 2d 208, 137 N.J. 
Law 634, affirmed 64 A.2d 67, 1 N J. 
409. 

No single element decisive 

N Y —People ex rel Ryder v. Wood- 
worth, 36 N.Y S 2d 786, 178 Misc. 
921. 

Particular matters held not to be con¬ 
sidered 

N.Y —People ex rel. City of New 
York v. Barker, 17 N.Y.S 2d 305. 

76. Iowa—Appeal of Massachusetts 
Mut Life Ins. Co, 11 N.W.2d 17, 
233 Iowa 916. 

77. Iowa—Bankers Life Co. v. Zir- 
bel, 31 N.W.2d 368, 239 Iowa 275— 
Appeal of Massachusetts Mut. Life 

84 C.J.S.—61 


Ins. Co., 11 N W 2d 17, 233 Iowa 
916 

Minn —SchleifC v Freeborn County, 
43 N.W.2d 265, 231 Minn 389. 

N Y —People ex rel Ten Broeck 
Apartments Corp v. Kinnaw, 94 N. 
Y.S 2d 36, 197 Misc. 362, reversed 
on other grounds 97 N.Y S.2d 511, 
276 App.Div. 722—People ex rel. 
Bingham Operating Corp v. Ey- 
rich, 61 N Y S 2d 679, affirmed 62 
N Y <S.2d 923, 270 App.Div 1063, 
appeal denied 64 N.Y.S.2d 920, 271 
App Div. 769 

Wis.—State ex rel. International 
Business Machines Corp v Board 
of Review of City of Fond Du Lac, 
286 NW 784, 231 Wis 303—Wis¬ 
consin Malting Co v City of Man¬ 
itowoc, 274 NW 288, 226 Wis 393 
—State ex rel North Shore Devel¬ 
opment Co v. Axtell, 256 N.W. 622, 
216 Wis 153. 

61 CJ p 646 note 86 [a] (1). 

78. Iowa.—Appeal of Massachusetts 
Mut Life Ins. Co, 11 NW.2d 17, 
233 Iowa 916 

NY—In re Melcroft Corp, 10 NY. 
S 2d 27, 256 App.Div 291—People 
ex rel Hilton v. Fahrenkopf, 5 N 
Y S 2d 868, 254 App Div. 397, re¬ 
versed on other grounds 17 NE 
2d 765, 279 NY. 49—People ex rel. 
Ten Broeck Apartments Corp v 
Kinnaw, 94 N Y S 2d 36. 197 Misc 
362, reversed on other grounds 97 
N Y S 2d 511. 276 App Div 722- 
People ex rel Bingham Operating 
Corp. v Eyrich. 61 N Y S 2d 679, 
affirmed 62 N Y S 2d 923, 270 App 
Div. 1063, appeal denied 64 N.Y.S. 
2d 920, 271 APP Div. 769. 

79. Iowa—Appeal of Massachusetts 
Mut. Life Ins. Co, 11 N.W.2d 17, 
233 Iowa 916. 

N.Y.—People ex rel Lehigh Val. Ry 
Co v. Harris, 6 NY S.2d 794, 168 
Misc. 685, affirmed 12 N Y S 2d 1011, 
257 App.Div 912, affirmed 24 N E. 
2d 476, 281 NY. 786. 

80* Iowa.—Appeal of Massachusetts 
Mut Life Ins. Co, 11 N.W.2d 17, 
233 Iowa 916 

N.Y.—In re Melcroft Corp., 10 N.Y S 
2d 27, 256 App Div. 291—People ex 
rel. Hilton v. Fahrenkopf, 5 NY.S. 
2d 868, 254 App Div 397, reversed 
on other grounds 17 N.E.2d 765, 
279 N.Y. 49—People ex rel. Ten 
Broeck Apartments Corp. v. Kin¬ 
naw, 94 N.Y.S.2d 36, 197 Misc. 362, 
reversed on other grounds 97 N Y. 
S.2d 511, 276 App Div. 722—People 
ex rel. Bingham Operating Corp. v. 
Eyrich, 61 N.Y.S.2d 679, affirmed 
62 N.Y.S.2d 923, 270 App Div. 1063, 
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appeal denied 64 NTS 2d 920, 171 
App Div 759. 

Pa.—Eavenson v. City of Pottsville, 
Com.Pl, 6 Sch Leg Reg 359. 

Wis —State ex rel. International 
Business Machines Corp. v Board 
of Review of City of Fond Du Lac, 
285 NW 784, 231 Wis 303—Rahr 
Malting Co v. City of Manitowoc, 
274 NW. 291, 225 Wia. 401—Wis¬ 
consin Malting Co. v. City of Man¬ 
itowoc, 274 NW. 288, 225 Wis. 393 
—State ex rel North Shore Devel¬ 
opment Co. v Axtell, 266 N.W. 622, 
216 Wis. 163. 

81. N.Y.—People ex rel. Lehigh Val. 
Ry Co v. Harris, 6 NY.S.2d 794, 
168 Misc 685, affirmed 12 N.Y S.2d 
1011, 257 App Div. 912, affirmed 24 
N E 2d 476, 281 N.Y. 786. 

82. Iowa—Bankers Life Co v. Zir- 
bel, 31 NW.2d 368, 239 Iowa 275. 

Minn.—Schleiff v. Freeborn County, 
43 N.W.2d 266, 231 Minn. 389. 

N J —L. Bamberger & Co v. Division 
of Tax Appeals of Department of 
Taxation and Finance, 67 A.2d 242, 
136 NJ.Law 463, affirmed 62 A2d 
389, 1 N.J 151. 

N Y —People ex rel. New York Ath¬ 
letic Club v. Mills, 61 N.Y S 2d 66. 
187 Misc 31, modified on other 
grounds People ex rel. New York 
Athletic Club v. Chamber, 71 NY 
S 2d 298, 272 App Div. 895, affirmed 
80 NB.2d 364, 297 N.Y. 986—Peo¬ 
ple ex rel. Lehigh Val Ry. Co v. 
Harris, 6 NYS2d 794, 168 Misc. 
686. affirmed 12 N Y.S 2d 1011, 257 
App Div. 912, affirmed 24 N.E.2d 
476, 281 N.Y. 786. 

Wis —State ex rel International 
Business Machines Corp. v Board 
of Review of City of Fond Du Lac, 
285 NW. 784, 231 Wis 303 

61 CJ. p 646 note 86 [a] (3). 

83. N Y —People ex rel. Lehigh Val 
Ry. Co v. Harris, 6 NY.S 2d 794, 
168 Misc 685, affirmed 12 N.Y6.2d 
1011, 257 App Div. 912, affirmed 24 
N E 2d 476, 281 N Y. 786. 

84. NY —People ex rel. Ten Broeck 
Apartments Corp. v. Kinnaw, 94 N. 
Y S.2d 36, 197 Misc. 362, reversed 
on other grounds 97 NY.S.2d 611, 
276 App Div. 722—People ex rel. 
Bingham Operating Corp v. By¬ 
rich, 61 N.Y.S 2d 679, affirmed 62 
N Y.S.2d 923, 270 App.Div. 1063, ap¬ 
peal denied 64 N.Y.S.2d 920, 271 
App.Div. 769. 

88. Wis.—State ex rel. Internation¬ 
al Business Machines Corp v 
Board of Review of City of Fond 
Du Lac, 285 N.W. 784, 231 Wis. 
$03. 
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carried, 86 values asserted in a prospectus, 87 ap¬ 
praisals procured by the owner, 88 business condi¬ 
tions, 89 and sales and leases of other property in 
the vicinity. 90 The value of a building devoted 
to a special purpose is not determinable by the sell¬ 
ing price alone, and other considerations are perti¬ 
nent in determining value. 91 Money expended in 
improving property for golf purposes should not be 


considered where Hi t property cannot be sold as a 
golf course, but only for farming purposes. 92 

Income or rentals . The income or rentals from 
the building or other improvement are a relevant 
factor in determining its value, 93 and consideration 
may be given to the capitalization of such income. 94 
However, income is not the sole criterion of the 
value of a building. 95 


86. N.J.—Atlantic City ▼. State 
Board of Tax Appeals, 25 A.2d 423, 
128 NJ.Law 278. 

Wis —State ex rel. International 
Business Machines Corp v. Board 
of Review of City of Pond Du Lac, 

285 N.W. 784, 231 Wis 303. 

87. Wis—State ex rel. International 
Business Machines Corp. v. Board 
of Review of City of Fond Du Lac, 
supra. 

88 . Wis.—State ex rel International 
Business Machines Corp v. Board 
of Review of City of Fond Du Lac, 
supra. 

89. NY—People ex rel Ten Broeck 
Apartments Corp v. Kinnaw, 94 
N.Y S 2d 36. 197 Mfac 362, reversed 
on other grounds 97 N Y S 2d 511, 
276 App Div 722—People ex rel. 
Bingham Operating Corp v. Ey- 
rlch, 61 N Y S 2d 679, affirmed 62 
N Y S 2d 923, 270 APP Div 1063, ap¬ 
peal denied 64 N.Y S 2d 920, 271 
App Div 769. 

Wis —State ex rel International 
Business Machines Corp. v Board 
of Review of City of Fond Du Lac, 

286 NW 784, 231 Wis 303—Rahr 
Malting Co v City of Manitowoc, 
274 N.W 291, 226 Wis. 401—Wis¬ 
consin Malting Co v. City of Man¬ 
itowoc, 274 NW 288, 226 Wis 393 
—State ex rel. North Shore Devel¬ 
opment Co v Axtell, 266 N.W. 622, 
216 Wis. 163 

General market conditions 

In appraising value of building 
for tax assessment purposes, where 
property yielded a good income at all 
times, it was of secondary concern 
whether general market conditions 
were good or bad —In re Mel croft 
Corp., 10 N.Y.S 2d 27, 266 App.Div. 
291. 

90. N.Y.—In re Melcroft Corp., 10 
N.YS 2d 27, 266 App.Div. 291- 
People ex rel. Hilton v. Fahrenkopf, 
6 N.Y S.2d 868. 264 App.Div. 897, 
reversed on other grounds 17 N.E. 
2d 765, 279 N.Y. 49. 

Wis—State ex rel. Internal Business 
Machines Corp. v. Board of Review 
of City of Fond Du Lac, 285 N.W. 
784, 231 Wis. 303—Wisconsin Malt¬ 
ing Co. v. City of Manitowoc, 274 N. 
W« 288, 226 Wis. 393. 

•L N. J —Harborslde Warehouse Co. 
V. Jersey City, 25 A.2d 291, 128 
N.J.Law 263, affirmed 28 A.2d 91, 
129 N.J.Law 62, certiorari denied 


63 S Ct. 763, four cases, 318 U.S 
769, 87 LEd 1140. 

92. Wis —State v. Petrick, 178 N.W. 
261, 172 Wis 82. 

93. Iowa.—Appeal of Massachusetts 
Mut. Life Ins. Co, 11 NW2d 17, 
233 Iowa 916 

Me —Alfred J. Sweet, Inc. V. City of 
Auburn, 180 A 803, 134 Me 28 
N.J —Colonial Life Ins Co. of Amer¬ 
ica v Jersey City, 11 A 2d 14, 18 
NJMisc. 60. 

N Y —People ex rel. Hotel St George 
Corp v Lilly, 49 N Y S 2d 374, 268 
App Div. 830, reversed on other 
grounds 60 N.E 2d 30, 293 NY 898 
—People ex rel. 103rd Street & 
West End Avenue v. Lilly, 44 N.Y 
S.2d 769, 266 App Div 996, followed 
in People ex rel Cerana Apart¬ 
ments Corp. v. Lilly, 44 N Y S 2d 
770—People ex rel Hilton v Fah¬ 
renkopf, 5 N YS 2d 868, 254 App 
Div 397, reversed on other grounds 
17 N E 2d 765, 279 NY. 49—Peo¬ 
ple ex rel. Lehigh Val. Ry. Co. v 
Harris, 6 N.YS.2d 794, 168 Misc 
686, affirmed 12 N.Y.S 2d 1011, 257 
App Div 912, affirmed 24 N E 2d 
476, 281 N.Y. 786—People ex rel 
Bingham Operating Corp v. Ey- 
rich. 61 N.Y S.2d 679, affirmed 62 N 
Y S 2d 923, 270 App Div. 1063, ap¬ 
peal denied 64 NYS*2d 920, 271 
App Div 759—People ex rel Hap¬ 
piness Candy Stores v Sexton, 2 
N Y.S 2d 726, modified on other 
grounds 12 N Y S 2d 1006, 257 App. 
Div. 924, and 12 N.Y S 2d 1006, 257 
App Div 925, reargument denied 
14 N.Y S 2d 279, 267 App.Div. 959, 
affirmed 27 NE 2d 201, 282 N.Y. 786. 
Wis.—State ex rel. Internal Business 
Machines Corp. v Board of Re¬ 
view of City of Fond Du Lac, 285 
N W. 784, 231 Wis. 303—Rahr Malt¬ 
ing Co. v. City of Manitowoc, 274 
NW. 291, 225 Wis. 401—Wisconsin 
Malting Co. v. City of Manitowoc, 
274 N.W 288, 225 Wis 393—State 
ex rel. North Shore Development 
Co. v. Axtell, 256 N.W. 622, 216 
Wis. 153. 

61 C.J. p 646 note 86 [a] (4). 

Average earning* 

In determining taxable value of 
building, average earnings for rea¬ 
sonable period should be taken rath¬ 
er than income at taxing date or for 
current year —Somers v. City of Mer¬ 
iden, 174 A. 184, 119 Conn. 5, 95 A.L. 
a 434. 


Net income 

In determining value of building 
for tax assessment purposes, where 
market value was difficult to deter¬ 
mine because of abnormality in mar¬ 
kets and variations in expert testi¬ 
mony as to cost of reproducing build¬ 
ing, value was ascertained from net 
income from building, which was de¬ 
rived by deducting reasonable ele¬ 
ments of expense from gross income 
-—In re Melcroft Corp.. 10 N.Y S 2d 
27, 256 App Div 291. 

Full occupancy 

Fact that building was fully occu¬ 
pied as of assessing date would not 
have the effect of increasing the risk 
rate over the risk rate of previous 
years and require a lower valuation 
of building—City of Newark v. New¬ 
ark & Essex Bldg Corp, 52 A.2d 541, 
25 NJMisc 228. 

94. NY —People ex rel. Hotel St 
George Corp. v. Lilly, 45 N Y S 2d 
599, reversed on other grounds 49 
N Y S 2d 374, 268 App Div. 830, re¬ 
versed 60 N E 2d 30, 293 NY 898 
—People ex rel Happiness Candy 
Stores v. Sexton, 2 NYS2d 725, 
modified on other grounds 12 NY 
S 2d 1006, 257 App Div. 924, and 12 
N Y S 2d 1006, 257 App Div 925, 
reargument denied 14 N Y S 2d 279, 
257 App Div. 959, affirmed 27 N.E 
2d 201, 282 NY 786. 

Bstimated income of hypothetical 
building 

Computing taxable value of prop¬ 
erty by capitalizing estimated income 
from hypothetical building of type 
most advantageous for lot and loca¬ 
tion merely to confirm conclusions of 
value reached from other considera¬ 
tions was not error, regardless of ap¬ 
plicability of such method of compu¬ 
tation—Somers v. City of Meriden, 
174 A. 184, 119 Conn. 5, 95 A.L.R 
434. 

Rental prior to remodeling 

Where remodeling of building was 
at expense of lessees and resulted in 
long and advantageous lease, rental 
prior to remodeling of building was 
not determinative of fair rental val¬ 
ue to be capitalized to determine tax¬ 
able value, and terms of lease were 
important consideration affecting val¬ 
ue.—Somers v. City of Meriden, su¬ 
pra. 

95. N J.—Borough of Hasbrouck 
Heights v. State Board of Tax 
Appeals, 18 A.2d 24, 125 NJ.Law 
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Original cost or reproduction cost. The original 
cost of construction, or the estimated cost of re¬ 
production, less depreciation, 96 or, in other words, 
the present structural value, 97 of either a com¬ 
mercial or residential building or other improve¬ 
ment may be considered as affecting value, at least 


where the true worth of real estate by reference 
to the price the property would bring in the market 
is indeterminable. 98 However, original cost or re¬ 
production cost may be considered only in arriving 
at market value; 99 it is not to be adopted as a 


617. affirmed 23 A.2d 409. 127 N.J. 
Law 562. 

Personal monument 

Where building: was fifteen stories 
in heigrht, the lower floors were used 
as piano store and warehouse by 
owner, and upper stories were divid¬ 
ed into and rented as offices, but 
building was out of the ordinary in 
that the owner constructed it as a 
sort of monument to himself, the in¬ 
come obtained from that part of the 
premises which was rented was not 
the sole test of value for purpose of 
taxation —Griffith v. City of Newark, 
13 A.2d 860. 125 N.J.Law 57. 

Income from business enterprise; 
“specialty" 

(1) Increase in income of race 
track company would not Justify a 
one hundred per cent increase in as¬ 
sessor's valuation of the land on 
which the track was situated, unless 
the Income was derived solely or 
principally from the use of the land 
as distinguished from the business 
enterprise—People ex rel. Metropol¬ 
itan Jockey Club v. Mills, 72 N Y S 
2d 757, 190 Misc 277, affirmed 79 N. 
Y.S 2d 304, 273 App Div. 971 

(2) Valuation for tax purposes of 
transient hotel property sold at price 
Including management, good will, 
furnishings, inventory of food, etc., 
was in essence valuation of a “spe¬ 
cialty."—People ex rel Hotel Para¬ 
mount Corp. v. Chambers, 83 NB2d 
839, 298 N Y 372, motion denied 85 
NE 2d 61, 298 NY 919. 

96. Colo — Corpus Juris Quoted In 

City and County of Denver v. Lew- 
in, 105 P 2d 854, 859, 106 Colo 331 
Conn.—Thaw v Town of Fairfield, 43 
A.2d 65, 132 Conn. 178, 160 A L R. 
679. 

Iowa.—Appeal of Massachusetts Mut. 
Life Ins. Co., 11 NW.2d 17, 233 
Iowa 916 

Minn.—Schleift v. Freeborn County, 
43 N.W 2d 2C5, 231 Minn. 389. 

N J.—L. Bamberger & Co. v. Division 
of Tax Appeals of Department of 
Taxation and Finance, 57 A 2d 242, 
136 N.J.Law 463, affirmed 62 A 2d 
389, 1 N.J. 151—Village of Ridge¬ 
wood v. State Board of Tax Ap¬ 
peals, 28 A. 2d 303, 129 N.J.Law 
121 . 

N.Y—Stevens v. Near, 109 NYS.2d 
299, 202 Misc 324—People ex rel 
Sheffield Farms Co. v. Chambers, 
105 N.Y.S 2d 767, 200 Misc. 205- 
People ex rel. Lehigh Val. Ry. Co. 
v. Harris, 6 N.Y.S.2d 794, 168 Misc 
685, affirmed 12 N.Y.S.2d 1011, 257 


App.Div. 912, affirmed 24 N E.2d 
476, 281 NY 786—People ex rel 
Hotel Astor v. Sexton, 287 N.Y.S. 
746, 159 Misc. 280, affirmed 10 NY 
S 2d 232, 256 App Div 912, reargu¬ 
ment denied 11 N Y S 2d 254, 256 
App Div 976—People ex rel Col¬ 
gate Inn v Assessors of Town of 
Hamilton, Madison County, 230 N 
Y S 134, 132 Misc 606—People ex 
rel Hotel St George Corp v Lilly, 
45 N Y S 2d 599, reversed on other 
grounds 49 N Y S 2d 374, 268 App 
Div. 8^), reversed 60 N E 2d 30. 293 
N.Y 898—People ex rel. City of 
New York v Barker, 34 NYS2d 
510—People ex rel City of New 
York v Barker. 17 N Y S 2d 305 
Wash —Northwest Chemurgy Securi¬ 
ties Co. v Chelan County, 228 P.2d 
129, 38 Wash 2d 87—Bellingham 

Community Hotel Co v Whatcom 
County, 70 P 2d 301, 190 Wash 609 
Wis —State ex rel. International 
Business Machines Corp v Board 
of Review of City of Fond Du Lac, 
285 NW 784, 231 Wis. 303—Wis¬ 
consin Malting Co v. City of Man¬ 
itowoc, 274 N.W 288, 225 Wis 393 
—State ex rel North Shore Devel¬ 
opment Co v. Axtell, 256 N.W 622, 
216 Wis 153 

Persuasive factor 

Reproduction cost depreciated, in 
absence of evidence of sales of the 
same or comparable improvements, 
although not conclusive, is a persua¬ 
sive factor in determination of fair 
value for assessments —Town of 
Kearny v Division of Tax Appeals, 
61 A 2d 208, 137 N J Law 634, affirmed 
64 A 2d 67, 1 N J 409. 

Structures of unique character 

Although the true value of struc¬ 
tures or improvements, sought to be 
valued for taxation, cannot usually 
be persuasively established by valua¬ 
tion method of depreciated reproduc¬ 
tion costs, where structures of unique 
character not commonly sold in the 
real estate market, or having pe¬ 
culiar value to their owner because 
of the use being made of them, are 
concerned, resort to consideration of 
the physical constituents of the 
structures, and their cost, may be 
justified—Jersey City v. Martin, 26 
A 2d 733, 20 N.J.Misc. 283. , 

scatters affecting depreciation, and! 
obsolesoenoe 

(1) In determining actual value of 
building for tax purposes, an import¬ 
ant factor on the issue of deprecia¬ 
tion chargeable against building is 
the repair and maintenance of build¬ 
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ing and the care it has received — 
Clark v. Lucas County Board of Re¬ 
view, 44 N W 2d 748, 242 Iowa 80. 

(2) The "straight-line method" of 
computing depreciation for purpose 
of valuing property for tax purposes 
is not applicable to a dam —People ex 
rel City of New York v Barker, 84 
N.Y S 2d 610. 

(3) In determining value of dam 
for tax assessment purposes, the rate 
of obsolescence during period from 
construction of dam to time of as¬ 
sessment must be deducted from cost 
of reproduction—People ex rel. City 
of New York v Barker, supra. 

Items included In reproduction cost 

In determining reproduction cost 
of dam for tax assessment purposes, 
consideration may be given to con¬ 
tractor’s overhead and profit, engi¬ 
neering costs and interest, and the 
cost of reproducing highway bridge 
and railing, which are part of dam — 
People ex rel. City of New York v 
Barker, supra. 

Particular items of original oost held 
improperly included 

N J —Borough of Wanaque v North 
Jersey Dist. Water Supply Com¬ 
mission, 26 A 2d 569, 20 N J Misc 
232. 

97. Colo. —Corpus Juris quoted in 

City and County of Denver v. Lew- 
in, 105 P 2d 864, 859, 106 Colo 331. 
N.Y —People ex rel. Sheffield Farms 
Co. v. Chambers, 105 N.Y S 2d 767, 
200 Misc 205 
61 C J p 646 note 88. 

98. Me—Alfred J. Sweet, Inc., v. 
City of Auburn, 180 A. 803, 134 Me. 
28. 

99. Colo.— Corpus Juris quoted in 
City and County of Denver v Lew- 
in, 105 P.2d 854, 859. 106 Colo. 331. 

Wis.—State v Weiher, 188 NW. 598. 
177 Wis. 445. 

Market value otherwise established 

(1) Where existence of market val¬ 
ue of realty was established, applica¬ 
tion of formula of cost of reproduc¬ 
tion, less depreciation to arrive at 
value of realty and Improvements for 
tax purposes, was error.—People ex 
rel. Beardsley v. Barber, 43 N.Y.S.2d 
588, 266 App.Div. 371, affirmed 56 N. 
B.2d 587, 293 N.Y. 706. 

(2) Assessor may consider repro¬ 
duction value, less depreciation as 
tending to show market value of real 
property and improvements thereon, 
unless market value is established by 
sale of property under consideration 
and sales of like property.—State ex 
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sole or conclusive criterion of value; 1 and it is 
not to be given undue weight, 1 since a prospective 
purchaser would not be greatly interested in it,* 
the improvement may be out of proportion, in re¬ 
spect of size and cost of construction, to its loca¬ 
tion and surroundings and the general demand for 
property, 4 and, if residential, it may have incorpo¬ 
rated in it a number of features and fancies which, 
while adding greatly to its cost, add little or nothing 
to its market or selling value. 6 It has been held 
that the replacement cost or structural value of a 
building or other improvement fixes the maximum 
value for tax purposes, 6 even where a higher value 


84 C.J.S. 

is supported by some different theory of valuation , 7 
such as capitalization of income. 6 

Value of bridge, for purposes of taxation, is not 
to be measured primarily by its original cost, 6 but 
by its location, surroundings, 10 earning capacity, 11 
or the use authorized to be made of it. 12 

Uncompleted improvements are not to be valued, 
or considered as enhancing the value of the land, 13 
but there is also authority to the contrary. 14 

Property partly exempt . Where one portion of a 
parcel of improved property is subject to taxation 
and another portion exempt, as where part of a 


TAXATION 


rel. Hennessey v. City of Milwaukee, 
6 N.W.2d 718, 241 Wis. 648. 

1. US.-U. S. v. Parkbelt Homes. 
D.C.Md., 76 FSupp. 297, affirmed, C. 
A. 171 F.2d 230 

Colo.—Corpus Juris quoted in City 
and County of Denver v. Lewin, 106 
P 2d 864, 869, 106 Colo 331. 

N.J.—Village of Ridgewood v. State 
Board of Tax Appeals, 28 A.2d 303, 
129 N.J Law 121. 

N.Y —People ex rel Borden Co. v. 
Miller, 12 NT.S 2d 11. 267 App Div. 
160—People ex rel. Arlene Apart¬ 
ments v. Heidel, 9 N.Y.S 2d 26, 266 
App.Div. 886. 

Pa.—General Electric Co. v. City of 
Erie, 168 A 634. 110 Pa Super. 206. 
Wash.—Bellingham Community Ho¬ 
tel Co. v. Whatcom County, 70 P 2d 
301, 190 Wash. 609 
61 C.J. p 646 note 90. 

Hot necessarily true valuation 

The reproduction cost of improve¬ 
ment, less depreciation, represents 
the maximum, but not necessarily the 
true valuation, for taxation purpos¬ 
es—People ex rel. Lehigh Val Ry 
Co. V. Harris, 6 NT.S 2d 794, 168 
Misc. 686, affirmed 12 N.Y.S 2d 1011, 
267 App.Div. 912, affirmed 24 N.E 2d 
476, 281 NY. 786—People ex rel. City 
of New York v. Barker, 34 N.Y S 2d 
610—People ex rel. City of New York 
v. Barker. 17 N.Y.S 2d 806. 

Othsr than “special purpose” build¬ 
ings 

Structures originally designed and 
erected for operation of milk process¬ 
ing plant, but rentable in their exist¬ 
ing condition and capable of conver¬ 
sion to ordinary commercial or Indus¬ 
trial use by making alterations in one 
section at a nominal cost, were not 
“special purpose buildings'* under 
provisions of tax law and, hence, re¬ 
construction cost method of valua¬ 
tion was not controlling.—People ex 
rel. Sheffield Farms Co. v. Chambers, 
106 N.Y.S 2d 767. 200 Misc. 206. 

In assessing reservoir property for 
taxation, testimony of the cost price 
and reproduction value of the reser¬ 
voir based on facts which were not 
established was of no probative val¬ 


ue; testimony concerning the cost 
price of the reservoir was not of pro¬ 
bative value where reservoir was of 
an unusual and costly nature —Bor¬ 
ough of Haworth v. State Board of 
Tax Appeals. 21 A2d 309, 127 N.J. 
Law 67 

2. Colo — Corpus Juris quoted in 

City and County of Denver v. Lew¬ 
in, 106 P 2d 854, 859. 106 Colo. 331. 
N Y.—People ex rel. Sebring v Dowd, 
227 N.Y.S. 733, 131 Misc. 660. 

No bearing on value 

Cost of construction ordinarily has 
no bearing on the value of property 
for purposes of taxation, since the 
“unit of value for the purposes of 
taxation" is the property as a whole, 
Including both land and improve¬ 
ments.—Ashton v Tax Assessors of 
Town of Jamestown, 198 A 786, 60 
R.I. 388. 

3. Minn—In re Delinquent Real Es¬ 
tate Taxes for Year 1920, 199 N.W. 
968. 160 Minn. 209. 

4. NY —People ex rel. Colgate Inn 
v. Assessors of Town of Hamilton, 
Madison County, 230 NYS. 134, 132 
Misc. 506—People ex rel. Sebring 
v. Dowd, 227 N.Y.S. 733, 131 Misc. 
660. 

Pa—Polllon v. Commissioners of 
Pike County, 3 Monroe L R 76— 
McLaughlin v. Commissioners of 
Pike County, 3 Monroe L.R 77. 

Steamboat dook 

Where steamboats no longer oper¬ 
ated on lake and steamboat dock 
maintained on island was too large 
for present needs of property, and 
was being maintained only at con¬ 
siderable cost, application of formula 
of cost to reproduce less depreciation 
to arrive at tax value was error — 
People ex reL Beardsley v. Barber, 
43 N.Y.S.2d 588, 266 App Div. 371, af¬ 
firmed 66 N.E.2d 587, 293 N.Y. 706. 

5. N.J.—Turnley v. City of Eliza¬ 
beth, 68 A 1094, 76 N.J.Law 42. 

6. N.Y.—People ex rel. Hotel Para¬ 
mount Corp. v. Chambers, 88 N.E. 
2d 839, 298 N.Y. 872, motion denied 
85 N E.2d 61, 298 N.Y. 919—People 
ex rel. Manhattan Square Beres- 
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ford v. Sexton, 29 NE 2d 654, 284 
N.Y 146, motion granted 81 N E 2d 
204, 284 N.Y. 787—People ex rel 
Hotel St. George Corp V. Lilly, 49 
NYS 2d 374, 268 App Div. 830, re¬ 
versed on other grounds 60 N E 2d 
30, 293 NY. 898—People ex rel 
Lehigh Val Ry Co v. Harris. 6 
NYS2d 794, 168 Misc. 686, af¬ 
firmed 12 N Y.S 2d 1011, 267 App 
Div 912, affirmed 24 N.E 2d 476, 281 
NY. 786—People ex rel. City of 
New York v Barker. 84 N.Y S 2d 
610—People ex rel. Pennsylvania 
Tunnel & Terminal R. Co v. Mil¬ 
ler. 26 N.Y.S 2d 232—People ex rel 
City of New York v. Barker, 17 N 
Y S 2d 306. 

7. NY —People ex rel. Manhattan 

Square Beresford v. Sexton, 29 N. 
E 2d 654, 284 NY. 145, motion 

granted 31 N.E 2d 204, 284 NY 
737. 

8. NY.—People ex rel. Hotel Para¬ 
mount Corp. v Chambers, 83 NE 
2d 839, 298 NY 872, motion denied 
85 NE 2d 61, 298 N.Y. 919. 

9. Ill—People ex rel Wangelin v 
City of St. Louis, 10 N.E 2d 369, 367 
Ill 67 

61 C J. p 646 notes 97, 98. 

10. Ill.—People ex rel. Wangelin v 
City of St. Louis, supra. 

11. Ill—People ex rel Wangelin v. 
City of St Louis, supra. 

N.Y.—People v. Weaver, 87 How.Pr. 
477, affirmed 34 Hun 321, appeal 
dismissed 99 N.Y. 659. 

Valuation hold not excessive 

U.S—Warren County, Miss, v Hes¬ 
ter, DC.La., 104 F.Supp. 398. 

12. D.C.—Alexandria Canal, etc., Co. 
v District of Columbia, 12 DC 
217. 

Ill.—People ex rel. Wangelin v. City 
of St. Louis, 10 N.E.2d 269, 867 Ill. 
67. 

13. U S.—Jersey City v. New York 
Bay R. Co., C.CAN.J., 13 F.2d 082 

Philippine.—Roxas v. Rafferty, 37 
Philippine 957. 

14. Utah.—Union Portland Cement 
Co. v. Morgan County, 230 P. 1020, 
64 Utah 836. 
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large building is used for charitable, educational, or 
religious purposes, and the rest for business pur¬ 
poses, and the portions are not physically separable, 
the proper method of valuation is to estimate the 
value of the property as a whole, and then deduct 
the value of the exempt portion. 16 

b. Estate or Interest Less than Fee Generally 

If the title of the person assessed Is a leasehold or 
other estate less than the fee, ordinarily the valuation 
fixed should be that of his interest, not of the whole 
estate, and such leasehold estate should be assessed at 
its fair cash value. 

If the title of the person assessed is a leasehold 
or other estate less than the fee, ordinarily the 
valuation fixed should be that of his interest, not 
of the whole estate, 16 and such leasehold estate 
should be assessed at its fair cash value , 17 but 
under some statutes a lessee of school lands has 
been held to be assessable for the total value of the 
lands, rather than the value of the leasehold. 18 In 
jurisdictions wherein the interest of a mortgagee in 
real estate is taxable to him as real estate, as dis¬ 
cussed supra § 404, the assessors may assess the 
mortgagee’s interest at such valuation as seems to 
them just and reasonable, 19 but the total assessed 
value of any real estate cannot exceed the interest 
of the mortgagor and mortgagee, 20 and the interest 
of the mortgagee ought not to be assessed at more 


than the value of the real estate, 21 even though the 
amount of the mortgage exceeds the value of the 
real estate. 22 

c. Flatted or Unplatted Property 

The words “platted" and “unplatted," at used In a 
statute providing for the valuation of platted real estate 
at a higher percentage of Its true value than unplatted 
real estate, are not to be construed according to their 
literal meaning, but Instead are to be construed as dis¬ 
tinguishing between property which is urban and that 
which is suburban or agricultural in character and use. 

The words “platted” and ‘‘unplatted,” as used in a 
statute providing for the valuation of platted real 
estate at a higher percentage of its true value than 
unplatted real estate, are not to be strictly con¬ 
strued according to their literal meaning, 23 but 
instead are to be construed as distinguishing be¬ 
tween property which is urban and that which is 
suburban or agricultural in character and use. 24 A 
statute providing that lands which are within the 
limits of a city, but have not been platted or sub¬ 
divided into lots, shall not be assessed at a higher 
rate than suburban or agricultural lands does not 
require them to be valued with respect to their pos¬ 
sible use for purposes of agriculture. 25 

Streets and highways . Highways are not ex¬ 
cluded in assessing unplatted lands in townships. 26 
Where the street on which city lots front is vacated 


15. Neb.—Rohrbough v. Douglas 
County, 107 NW. 1000, 76 Neb. 
679 

61 C J p 646 note 1 

16. Miss —Bailey v. Federal Land 
Bank of New Orleans, 40 So 2d 
173, 206 Miss. 354. 

61 C J p 646 note 4. 

Purchase b j lessee 

The amount fixed by court as mar¬ 
ket value of property for taxation for 
the subsequent years after purchase 
of the property by lessee would not 
necessarily be controlling as to value 
of the property during time when it 
was subject to lease for nine hundred 
ninety-nine years at a nominal rent 
plus a portion of the taxes—People 
ex rel. Phipps Estate v Mills, 101 
N.Y.S.2d 518, 277 App.Div. 1105. 

17. US.—Phillips Petroleum Co v. 
Townsend, C C.A.Tex , 63 F 2d 293. 

61 C.J. p 646 note 4 [a]. 

Manner of computation 

(1) Combined net earnings of lease 
over entire term is ultimate value 
and present value as of any date on 
any assumed rate of Interest may be 
computed from this basis and result 
is approximate value of leasehold for 
tax purposes—L W Blinn Lumber 
Co. ▼. Los Angeles County, 14 P.2d 
516, 216 Cal. 468—L W Blinn Lum¬ 


ber Co. v. Los Angeles County, 14 
P 2d 512, 216 Cal 474, 84 A.L R 1304 

(2) In determining value of lease 
for taxation purposes, capital em¬ 
ployed and improvements reverting 
to lessor must be amortized over life 
of lease and taxes and other fixed 
charges must be considered —L W. 
Blinn Lumber Co. v. Los Angeles 
County, 14 P.2d 516, 216 Cal. 468— 
L W Blinn Lumber Co v. Los An¬ 
geles County, 14 P 2d 512, 216 Cal 
474, 84 ALR. 1304 

(3) Determining value of lease for 
tax purposes by appraising fee title 
interest and subtracting therefrom 
capitalized rental and taking one half 
of the product was held erroneous — 
L W. Blinn Lumber Co, v. Los An¬ 
geles County, 14 P 2d 512, 216 Cal. 
474, 84 A.L R 1304 

Shipbuilding facilities 

(1) A taxpayer’s possessory right 
in government shipbuilding facilities 
used by taxpayer for construction of 
vessels In wartime was not without 
taxable value on ground that taxpay¬ 
er could not sell such right, because 
of restrictions requiring use only for 
construction of vessels, because of 
risks arising from termination claus¬ 
es in government contracts, or be¬ 
cause his profits had no relation to 
value of shipyards, but came from 

805 


his services in operation of shipyards 
for government benefit —Kaiser Co. 
v Reid. 184 P 2d 879, 30 Cal 2d 610 
(2) Taxpayer’s continued posses¬ 
sion of shipyards was reasonably es¬ 
timated to be one year for purpose 
of assessment of tax on taxpayer’s 
possessory interest in the facilities, 
in view of taxpayer’s established 
ability to perform work under con¬ 
tracts and probability that the war 
would continue for at least another 
year—Kaiser Co. v. Reid, supra. 

18. Miss —Board of Sup’rs of Le¬ 
flore County v. Whittington, 80 So. 
8. 118 Miss. 799. 

19. Mass—Sullivan v. Boston, 84 N. 
E 443, 198 Mass. 119. 

20. Neb—Bowen v Holt County, 164 
N W 653, 101 Neb. 642. 

21. Neb—Bowen v Holt County, su¬ 
pra. 

22. Neb —Bowen v. Holt County, au- 
pra- 

23. Minn.—State v. Armson, 160 N. 
W 498, 135 Minn. 205. 

24. Minn.—State v. Armson, supra. 
61 C J. p 647 note 12. 

25. Mo.—Benoiat v. St. Louis, 15 Mo. 

668 . 

61 C.J p 647 note 13. 

28. Mich.—Petition of Auditor Gen¬ 
eral, 187 N.W. 527, 217 Mich. 695. 
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and conveyed to the owner of the lots, such lots 
are thereafter to be valued and assessed as inside 
lots, and not as lots having a street frontage.* 7 

d. Tide or Submerged Lands 

Tidelands are to bo valued Ilka other lands accord¬ 
ing to their fair cash value and by considering all the 
elements which give value to them. 

Tidelands are to be valued like other lands 28 ac¬ 
cording to their fair cash value 29 and by consider¬ 
ing all the elements which give value to them. 30 
Any value which may attach to tidelands by reason 
of the owner thereof being in a position to coerce 
the owner of the upland to pay a high price is not 
to be considered where both tracts are owned by the 
same person. 81 Where submerged lands will not 
become useful without filling, the cost of filling is a 
factor to be considered 32 and it is not improper to 
appraise their value by adopting the value of the 
lands when filled in less the cost of the filling. 33 

e. Rural or Agricultural Lands; Growing Crops 

Under some statutes preferential treatment with re¬ 
spect to assessment valuation Is accorded real estate 
which is rural In character and devoted or adaptable to 
rural use, or to agricultural lands. 

Under some statutes preferential treatment with 
respect to assessment valuation is accorded real 
estate which is rural in character and devoted or 
adaptable to rural use, 34 or to agricultural lands. 36 


Growing crops . In estimating the present cash 
value of growing crops of cane at the taxation pe¬ 
riod, it is proper to consider as a part of the ex¬ 
pense of thereafter bringing them to maturity and 
harvesting and delivering them at the main lines of 
railroad of the miller every factor reasonably con¬ 
tributing to the production, harvesting, and delivery 
of such crops. 86 

f. Timber and Timber Lauds 

Generally, growing treee permanently located on land 
are part of the real estate for tax purposes and the 
value of the land is to be considered ae enhanced by 
the value of the timber. 

Generally, growing trees permanently located on 
land are part of the real estate for tax purposes 
and the value of the land is to be considered as 
enhanced by the value of the timber. 87 In valu¬ 
ing timber land for purposes of assessment, the mat¬ 
ters to be considered include the land itself, 38 the 
kinds, 89 quality, 40 quantity, 41 and density 42 of the 
timber standing on the land, logging conditions, 48 
the distance from market and transportation, 44 and 
the depreciation, if any, in the market value of 
timber and timber lands. 45 Where land and the 
timber thereon are separately assessed because of 
their ownership by different persons, as where there 
is a timber lease, and it appears that the land is 
enhanced in value by the lease in that the depletion 


27. N.T—People ex rel Pennsyl¬ 
vania. N. Y. & L L R. Co v O'Don- 
nel, 116 N.YS. 609. 130 App Div. 
734. 

88. Wash.—Bast Aberdeen Land Co. 
v. Grays Harbor County. 172 P. 
876. 102 Wash. 172. 

61 C.J. p 647 note 16. 

88. Wash.—East Aberdeen Land Co. 

v. Grays Harbor County, supra 
SO. Wash.—East Aberdeen Land Co. 

v. Grays Harbor County, supra. 
81. Wash.—East Aberdeen Land Co 
v. Grays Harbor County, supra. 

38. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. v. Burke, 160 N.E. 19, 
247 N.Y. 227. 

33. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. v. Burke, supra. 

34. Minn.—Petition of Staples, 46 N. 
W.2d 651, 238 Minn. 812. 

Za determining what constitutes 
rural in character and adaptable 
to rural use for tax purposes, loca¬ 
tion and general surroundings are 
material, and specific use to which 
it is devoted is important, and, if 
land partakes of character of city 
property and is occupied for residen¬ 
tial purposes only by persons engaged 
in city pursuits, land may be re¬ 
garded as urban, even though some 


distance from a city, but where it 
1b in general neighborhood of farms, 
and it is devoted to rural uses, or is 
readily adaptable to rural, although 
not necessarily agricultural, uses, it 
should be classified as rural, even 
though within corporate limits of 
municipality.—Petition of Staples, su¬ 
pra. 

35. Held not agricultural lands 

Minn —Petition of Staples, supra. 

36. Hawaii.—Re Taxes Oahu Sugar 
Co., Ltd., 28 Hawaii 164. 

37. Mass —Paine v. Board of Asses¬ 
sors of Town of Weston, 7 N.E.2d 
<684, 297 Mass. 173. 

Separate valuation not required 
Under statute requiring, for statis¬ 
tical purposes, assessed value of real 
estate to be divided between land and 
buildings, it was not necessary that 
nursery stock be valued separately or 
that any part of the assessed value 
of the real estate be allocated to such 
nursery stock, and the value attrib¬ 
utable to the nursery stock was prop¬ 
erly treated as Increasing the value 
of the land rather than the value of 
the buildings,—Paine v. Board of As¬ 
sessors of Town of Weston, supra. 
Widely separated lands 
Where taxpayer’s timber lands were 
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widely separated and scattered 
throughout parish, price at which en¬ 
tire acreage could be sold, if offered 
in lump, was not “actual cash value” 
for assessment purposes.—Natalbany 
Lumber Co v. Louisiana Tax Commis¬ 
sion, 143 So 20, 176 La. 110. 

38- Wash —Weyerhaeuser Timber 
Co. v Pierce County, 167 P. 86, 97 
Wash. 534 

39. Wash—In re 1926 Timber As¬ 
sessment in Jefferson County, 279 
P. 392, 153 Wash 133 

40. Wash —Weyerhaeuser Timber 
Co v. Pierce County, 167 P. 35, 97 
Wash. 634. 

61 C.J. p 647 note 24. 

41. Wash.—Weyerhaeuser Timber 
Co. v. Pierce County, supra. 

42. Wash.—In re 1926 Timber As¬ 
sessment in Jefferson County, 279 
P. 392, 153 Wash, 133, 

43. Wash—Weyerhaeuser Timber 
Co. v. Pierce County, 167 P. 36, 97 
Wash. 534. 

44. Wash.—In re 1926 Timber As¬ 
sessment In Jefferson County, 279 
P. 892, 163 Wash. 133. 

45. Wash.—Weyerhaeuser Timber 
Co. v. Pierce County, 167 P. 86* 97 
Wash. 684. 
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of the timber will make the land more valuable for 
farming or other purposes, such enhancement in 
value may be included in the taxable Valuation of 
the land. 46 The accepted commercial method of 
ascertaining the value of timber by estimating the 
value of the entire tract of timber as lumber, and 
then deducting therefrom the cost of logging the 
entire tract, has been favored by some courts as the 
method to be employed in valuing the timber for 
purposes of taxation, 47 but such method of valua¬ 
tion has been held not exclusive, and the cost of 
production or placing the timber on the market is 
merely one of the factors which may be con¬ 
sidered. 48 Where the method of assessment of 
timber lands is prescribed by statute, such method 
may and should be followed. 48 

g. Mineral or Mining Property 

Minerals In place and owned by the owner of the 


surface ordinarily are to be considered as enhancing the 
value of the land, and the whole property, Including the 
known underlying minerals, Is to be valued according 
to Its market or selling value, and this value Is to be 
ascertained by considering all the incidents and circum¬ 
stances which affect it. 

Ordinarily, and in the absence of a constitution or 
statute providing otherwise, minerals in place and 
owned by the owner of the surface are to be valued 
as a part of the land, as discussed supra § 404, and 
as enhancing the value thereof, 50 provided the 
minerals have value 51 and are known actually to 
underlie the surface of the land in question. 62 Thus, 
the whole property, including the known underlying 
minerals, is to be valued according to its market 
or selling value, 53 and this value is to be ascertained 
by considering all the incidents and circumstances 
which affect it. 54 However, a mining lease, or a 
mineral right or reservation owned by a person 


48. Fla.—German-Amerlcan Lumber 
Co v. Barbee, 52 So. 292, 69 Fla. 
493 

47. La—Crowell & Spencer Lumber 
Co. v. Word, 93 So. 678, 162 La. 
455. 

48. Idaho —Wlnton Lumber Co. v. 
Kootenai County, 26 P.2d 124, 53 
Idaho 539. 

49. N Y —People ex rel. Luther v. 
McDermott, 191 NE. 770, 265 N.Y. 
47. 

Prohibition of higher assessment 
Town tax assessment on July 16, 
1932, when owner of lands assessed 
applied for classification thereof as 
reforested lands under statute prohib¬ 
iting: higrher assessment of such lands 
than assessment existing: at time of 
application, was 1981 assessment, not 
that of 1932 as finally fixed by clos¬ 
ing: of assessment books on September 
6—-People ex rel. Luther v. McDer¬ 
mott, supra. 

50. Pa.—Washington County v. Mar¬ 
quis, 82 A 756, 233 Pa. 652. 

61 C.J. p 647 note 34. 

61. Wash.—Northern Pac. Ry. Co. 
v. Pierce County, 220 P. 826, 127 
Wash. 269 

61 C.J. p 647 note 35. 

52. Ky.—Board of SupVs of Letch, 
er County v. Swift Coal & Timber 
Co, 36 S.W.2d 664, 238 Ky. 21. 

61 C.J. p 647 note 36. 

Valuation max not be baaed oa con¬ 
jecture 

Miss.—Gulf Refining: Co. v. Stone, 21 
So.2d 19, 197 Miss. 713. 

63. Pa. — Glen Alden Coal Co. v. 
Schuylkill County Com’rs, 27 A.2d 
239, S46 Pa. 159—Appeal of Sus¬ 
quehanna Collieries Co, 12 A.2d 99, 
338 Pa. 366—In re Canopus Coal 
CO., 186 A. Ilf, 823 Pa. 209—Appeal 


of Glen Alden Coal Co, Com PI., 
7 Sch Leg- Reg 227. 

61 C J p 647 note 37 
Improvements and ooal acreage 

In assessing a colliery, the im¬ 
provements and coal acreage should 
be valued together—Glen Alden Coal 
Co v. Schuylkill County Com’rs, 27 
A 2d 239, 345 Pa. 159. 

Present value 

In taxing mineral lands, effort must 
be made to assess property at pres¬ 
ent value rather than ultimate pro¬ 
ductive worth.—Kentucky River Coal 
Corporation v Knott County, 64 S W. 
2d 377, 246 Ky 822 

Separate valuation 

(1) Where conditions and use of 
portions of same tract of coal lands 
require application of different stand¬ 
ards of value in making assessments, 
such parts may be valued separately, 
and total of such separate valuations 
used as assessments of entire tract 
—Appeal of Lehigh Nav. Coal Co., 193 
A. 60. 327 Pa. 327. 

(2) Where taxpayer requested tax¬ 
ing authorities to show in assessment 
value of barren lands, coal lands, coal 
in place, acres and lots of noncoal 
land, colliery improvements, and 
woshery as separate Items, itemiza¬ 
tion would be treated merely as an 
Intermediate step in the ascertain¬ 
ment of taxable value of property as 
a whole and not as separate assess¬ 
ments —Appeal of Susquehanna Col¬ 
lieries Co., 6 A.2d 831, 835 Pa. 337. 

Uniform valuation 

Assessment of minerals in place by 
county tax assessor on basis of a uni¬ 
form valuation throughout county of 
one dollar per mineral acre whether 
or not under lease was prlma facie 
fair and correct.—Bailey v. Federal 
Land Bank of New Orleans, 43 8o.2d 
375, 207 Miss. 764. 
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54. Ariz—State Tax Commission v. 
Eagle Picher Min & Smelting Co., 
241 P 2d 804 73 Ariz 372 
Pa.—Glen Alden Coal Co. v Schuyl¬ 
kill County Com’rs. 27 A 2d 239, 345 
Pa. 169—In re Hudson Coal Co., 
193 A 8, 327 Pa 247—Appeal of 
Susquehanna Collieries Co from 
Assessment and Valuation of Its 
Lands Situate in Tp of Wiconisco, 
Dauphin County, Com.Pl., 49 Dauph. 
Co 346 

61 C J p 648 note 38. 

Ooal lands 

(1) In determining market value of 
coal lands for tax purposes, factors 
to be considered Include prices paid in 
sales of similar lands, physical fea¬ 
tures of property, location and for¬ 
mation of coal strata, number of 
veins, their depth, thickness, pitch, 
basins, proximity to outcrop and 
character of separating rock forma¬ 
tion, quality of coal, kind of over- 
lying surface, availability of coal and 
difficulty in mining it, probable quan¬ 
tity of merchantable coal in ground 
with allowance for loss in mining, 
state of development of property, 
demand for product, and all elements 
which prudent purchaser would take 
into consideration.—Appeal of Sus¬ 
quehanna Collieries Co., 12 A.2d 99, 
338 Pa 366—Philadelphia & Reading 
Coal & Iron Co v. Northumberland 
County Com’rs, 186 A. 106, 323 Pa. 185 
—Appeal of Glen Alden Coal Co., Pa. 
Com.Pl., 7 Sch.Leg.Reg. 227—61 C.J. 
p 648 note 38 [a]. 

(3) Under statute requiring that 
market value of realty taxed be de¬ 
termined, if possible, market value 
of coal lands should be established 
by showing recent sales of lands of 
like quality and quantity similarly 
situated, or recent sales of lands be¬ 
ing assessed—Glen Alden Coal Co v 
Schuylkill County Com'rs, 27 A-2d 
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other than the owner of the surface, is to be sep¬ 
arately assessed, as discussed supra § 404, accord¬ 
ing to its actual, present value, 66 that is, according 
to its selling value, 66 and this valuation must be 
deducted from the taxable value of the land, 67 so 
that the aggregate of the two valuations will cor¬ 
respond with the value of the whole property, in¬ 
cluding the minerals. 68 Where the case is within 
a constitutional or statutory provision so declaring, 


the surface of mineral lands purchased from the 
federal government is to be valued at the price paid 
the government. 69 Under some organic provisions, 
valuation of unpatented or nonproducing mining 
claims may or should be at a “flat rate.” 60 

Where mining operations are being carried on, 
a statute providing for the valuation of the mining 
property by reference to its proceeds or the value 
of its products will be given effect. 61 Where, how- 


239, 345 Pa. 159—Appeal of Lehigh 
Nav. Coal Co, 193 A. 50, 327 Pa 
327—In re Hudson Coal Co, 193 A 
8, 327 Pa. 247. 

(3) If there Is no evidence of re¬ 
cent bona fide sales of coal lands in 
Question, or of similar lands in the 
neighborhood and of like quality, the 
market value might be established by 
the testimony of persons acquainted 
with the lands, whose knowledge and 
experience qualify them to form an 
Intelligent judgment as to its proper 
valuation—Glen Alden Coal Co. v. 
Schuylkill County Com'rs, 27 A 2d 
239, 345 Pa. 159. 

(4) Under statute, the estimated or 
actual selling price of coal lands is 
not controlling on those whose duty 
it is to assess the land, but such sell¬ 
ing price is subject to revision by 
increase or decrease in order to ac¬ 
complish equalization with other sim¬ 
ilar property within the taxing dis¬ 
trict.—Glen Alden Coal Co. v. Schuyl¬ 
kill County Com’rs, supra. 

(6) Reserve pillar coal required un¬ 
der statute to be left standing for 
safety of mine employees has less 
market value for tax purposes than 
like coal that can be mined.—Appeal 
of Glen Alden Coal Co, 184 A. 123, 
Ml Pa. 333. 

(6) Assessment of undeveloped coal 
lands and tracts whereon workings 
had been abandoned for reason of 
economy or otherwise at rates higher 
than those applied to lands in pro¬ 
duction was error.—Philadelphia & 
Reading Coal & Iron Co. v. Northum¬ 
berland County Com’rs, 186 A. 105, 323 
Pa 185 

“Foot aore” method of determining 

market value 

Pa.—In re Hudson Coal Co, 193 A. 8, 

327 Pa. 247. 

61 C J. p 648 note 88 [d]. 

55. Ohio.—Yoss v. Markley, Com.Pl., 

68 NE.2d 399. 

Cessation of production 

In determining whether assessment 
of leasehold mineral estate was ex¬ 
cessive, fact that well on leasehold 
ceased to produce in March could at 
most be considered as some evidence 
of physical condition of well on pre¬ 
ceding Jonqary 1, which was the as¬ 
sessment date.'—State v. Republic 
Natural Gas *Co„ TexCiv^App., 181 
S.W.2d 692, error refused. 


Higher valuation of lessor’s interest 

The fact that authorities assessed 
oil lessor’s fractional interest at 
greater value than that held by les¬ 
see did not invalidate assessment 
where lessee paid all expenses of ex¬ 
ploration and development and les¬ 
sor’s interest was free of all cost — 
Sheffield v. Hogg, 77 SW.2d 1021, 124 
Tex 290, rehearing denied Sheffield v. 
Hogg, 80 S W 2d 741, 124 Tex. 290— 
Federal Royalty Co v. State, 77 S 
W.2d 1021, 124 Tex 290, rehearing de¬ 
nied 80 S.W.2d 741, 124 Tex 290— 
Denman v. State, Tex.Civ.App., 8*5 
S W.2d 252. 

Value of limited Interest 

Where oil and gas lessee’s Interest 
is taxable as real or personal prop¬ 
erty, assessments are made on value 
of that interest and not on entire 
mineral value of the land.—Bailey v. 
Federal Land Bank of New Orleans, 
40 So 2d 173, 206 Miss. 354. 

55. Okl —Mitcham v. Bowers, 188 P. 

2d 363, 199 Okl. 558 
61 C J p 648 note 40. 

Separate Interests of lessor and les¬ 
see 

(1) Lessor under oil and gas lease, 
reserving by way of royalties a one 
eighth of oil produced, had a separate 
property interest assessable for ad 
valorem taxes before production of 
any oil from leased premises, and in¬ 
terest of lessee was not to be assess¬ 
ed on entire mineral value of land 
but only on value of the leasehold in¬ 
terest—Bailey v. Federal Land Bank 
of New Orleans, 40 So.2d 173, 206 
Miss. 354. 

(2) The average daily production 
of oil from realty subject to oil and 
gas lease is an important element 
to be considered in fixing the taxa¬ 
ble value of the lessor’s royalty or 
working interest, but It is not the 
sole test.—Electra Independent 
School Dist v. W. T. Waggoner Es¬ 
tate, 168 ®.W.2d 645, 140 Tex. 483. 
Cash value of royalty 

Where statute provided no method 
for determining the net proceeds of 
one receiving royalty under lease 
covering mining claims, cash value of 
the royalty must be taken in assess¬ 
ing the tax.—iKoyen v. Lincoln Mines, 
171 P.2d 364, 68 Nev. 325. 

57. Ind.—Riggs v. Board of Com'rs 
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of Sullivan County, 103 NE 1075, 
181 Ind. 172. 

61 C J p 648 note 41. 

58. Ill—Big Creek Coal Co v Tan¬ 
ner, 135 NE. 433, 303 Ill 297. 

61 C J. p 648 note 42. 

59. Mont.—Musselshell County v 
Morris Development Co., 11 P 2d 
774, 92 Mont. 201. 

61 C J p 648 note 43. 

Taxation reckoned on acreage 

Constitutional provision for taxa¬ 
tion of mines and mining claims at 
price paid United States therefor was 
held to require taxation reckoned on 
its acreage, where price paid was so 
reckoned —Musselshell County v 
Morris Development Co., supra. 

Undeveloped mining claims pur¬ 
chased from United States as coal 
lands were taxable at price paid 
United States, notwithstanding value 
of minerals was unknown and that 
surface was used for agriculture and 
grazing and was assessed according 
to its independent value therefor — 
Superior Coal Co. v. Musselshell 
County, 41 P.2d 14, 98 Mont 601. 

50. U.S.—Hess v. Mullaney, DC 
Alaska, 91 F.Supp. 139, reversed on 
other grounds, C A., Mullaney v 
Hess, 189 F.2d 417. 

The word as used in provi¬ 

sion of the Organic Act means abso¬ 
lute, unvarying, exact, and even — 
Hess v. Mullaney, P.C.Alaska, 91 F 
Supp 139, reversed on other grounds, 
CA„ Mullaney v. Hess, 189 F.2d 417 
Fixed amount 

In enacting section of property tax 
law of territory relating to valua¬ 
tion of mining claims, legislature in¬ 
tended to authorize valuation of each 
mining claim, whether it embraced 
twenty acres or less, at five hundred 
dollars, and section is not so vague 
and uncertain as to be practically 
meaningless.—Hess v. Mullaney, D 
C.Alaska, 102 F.Supp. 430. 

6L Utah.—U. S. Smelting, Refining 
& Min. Co. v. Haynes, 176 P.2d 622, 
111 Utah 172. 

61 C.J. p 648 note 44. 

Conversion into sqnivalsnt of monsy 
When extracted ores have been con¬ 
verted or refined into metals In such 
form that they have a ready market 
at definite or readily determinable 
prices so that at any time miner can 
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ever, such mode of valuation is not prescribed by 
statute, the property is to be valued by employing 
the usual methods of valuing real property, consider¬ 
ing all the factors which affect market value, 62 and 
taking into consideration the reduction in value of 


the mineral in place which arises when part of it is 
mined and removed, 68 and an assessor’s use, as the 
basis for taxation, of the production of minerals 
for the preceding year is erroneous. 64 


dispose of them and receive the mon¬ 
ey therefor, they have been converted 
Into the equivalent of money and are 
to be included in computation of gross 
proceeds for purpose of fixing valua¬ 
tion or tax base —U S Smelting, Re¬ 
fining & Min Co. v Haynes, supra 
Sals below fair market value 
Corporation which operated within 
the state through wholly owned sub¬ 
sidiaries was not entitled to allow 
one subsidiary to sell iron ore to 
another subsidiary at a price below 
fair market value, so as to av old pay¬ 
ment of fair amount of taxes on iron 
ore—Columbia Iron Min Co v Iron 
County, Utah, 230 P.2d 324. 

"Gross value'* 

In determination of valuation of net 
proceeds of mines for purpose of tax¬ 
ation. "gross value" of product, which 
is basis for computation, is the money 
which producer receives or should 
properly have received from bona fide 
sale of product—Klies v Linnane, 
156 P.2d 183, 117 Mont 69. 

Premium or subsidy payments 

(1) Taxable proceeds include pre¬ 
mium or subsidy payments by the 
federal government for production in 
excess of quotas 

U S —Salt Lake County v Kennecott 
Copper Corp., CCA Utah, 163 F.2d 
484, certiorari denied 68 S Ct 458, 
333 US 832. 92 L Ed 1116, Silver 
King Coalition Mines Co v Summit 
County, 68 S.Ot 458, 333 US 832, 
92 LEd 1116, Park Utah Consol. 
Mines Co. v Summit County, 68 S 
Ct 458, 333 US 832, 92 LEd 1116, 
Park Utah Consol Mines Co v Wa¬ 
satch County, 68 SCt 458, 333 U. 
S 832, 92 LEd. 1116 and New Park 
Min Co v Wasatch County, 68 S 
Ct 469, 333 ITS 832, 92 LEd 1116 
Nev.—Consolidated Copper Mines 
Corp. v. State, 231 P 2d 197. 

Utah —Kennecott Copper Corp. v. 
State Tax Commission. 212 F.2d 
187, 116 Utah 6'56—SmeU'ng, Refin¬ 
ing & Min. Co. v. Haynes, 176 P. 
2d 622, 111 Utah 172. 

(2) It has been held, however, that, 
where effect of government bonus or 
subsidy for Increased production of 
certain strategic or critical materials 
during war time was merely to In¬ 
crease production and not to increase 
value of metals produced, payment 
of tax by mining company on bonus 
payments received was not required. 
—Klies v. Linnane, 166 P.2d 183, 117 
Mont. 69. 

62. Ky.—Carr's Fork Coal Co. v. 
Perry County Board of Sup’rs, 93 
S.W.2d 369, 263 Ky. 642. 

61 C.J. p 649 note 46. 


Value at fair and voluntary sale 

(1) Basis for assessment of min¬ 
ing property is the sale or market 
value of each of mines at time of as¬ 
sessment at a fair, voluntary sale for 
cash.—Village of Aurora v Commis¬ 
sioner of Taxation, 14 NW2d 292, 
217 Minn. 64 

(2) Evidence as to current return 
on long-term investments is rele¬ 
vant in determining basis on which 
mining property will change hands 
between a willing buyer and seller for 
purposes of determining actual value 
for tax purposes—Village of Aurora 
v Commissioner of Taxation, supra 
Valuation of separate items 

Sum total of valuation placed on 
each Item of property constituting 
coal mining plant was not only cor¬ 
rect method of arriving at valuation 
for taxation purposes —Carr’s Fork 
Coal Co v Perry County Board of 
Sup’rs, 93 S W 2d 359, 263 Ky 642 

Probable revenue 

Value of mine, for taxation purpose, 
is fixed by estimating probable gross 
revenue, deducting therefrom prob¬ 
able cost of extraction, reduction, and 
selling product of ore and reducing 
difference which would be net value 
of product, to its present worth and 
not by taking past profits and pro¬ 
duction —State Tax Commission v 
Phelps Dodge Corp, 157 P.2d 693, 
62 Ariz 320—State Tax Commission 
v. Magma Copper Co., 15 P 2d 961, 
41 Ariz. 97 

Engineers 1 estimate, for tax valua¬ 
tion oi? mine, of amount of undevelop¬ 
ed ore therein, was objectionable as 
being based on facts which could not 
be known when assessment was made. 
—State Tax Commission v. United 
Verde Extension Mining Co, 6 P 2d 
889, 39 Ariz. 331. 

Cost of extraction, exploration, or de¬ 
velopment 

(1) Cost of exploration which 
might develop ore of greater value 
than cost of development was charge¬ 
able against value of mine for tax¬ 
ation purposes, but mine must be giv¬ 
en credit for extra value based on rea¬ 
sonable prospect of finding further 
ore —State Tax Commission v Mag¬ 
ma Copper Co , 15 P 2d 961, 41 Ariz. 
97. 

(2) A mining company is only Jus¬ 
tified in deducting money, to be spent 
for development purposes, from as¬ 
sessed valuation of mine, where it is 
shown that ore to he developed is 
of greater value than amount spent 
for development of that ore, and such 
ore value is then added to valuation 
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of mine—State Tax Commission v. 
Eagle-Picher Min & Smelting Co., 226 
P 2d 555, 71 Ariz 290 

(3) Where ore bodies In particular 
mine were not found in compact 
masses such as veins or lodes, but 
were replacements in limestone 
formations scattered irregularly 
throughout, ’’development” of mine, 
consisting of steps necessary to take 
to reach ore, was not synonymous 
with '‘extraction,” and costs for ex¬ 
traction and development were sepa¬ 
rate for purpose of determining val¬ 
ue of mine for tax purposes—State 
Tax Commission v Eagle Picher Min 
& Smelting Co , 241 P 2d 804, 73 Ariz 
372 

(4) Costs for work reasonably nec¬ 
essary to extract ore either proved or 
provable were chargeable against 
gross valuation for taxation purposes 
—State Tax Commission v Magma 
Copper Co, 15 P 2d 961, 41 Ariz 97. 
Selling price of ore 

Board of tax appeals, determining 
valuation of mining property, was 
justified in adopting as selling price 
of ore the "Lake Erie price,” which 
is established by the first chance sale 
of ore of prescribed iron content in 
the spring at lower lake ports, as a 
basis of calculation—Village of Au¬ 
rora v Commissioner of Taxation, 14 
N.W 2d 292, 217 Minn 64. 

Xn determining valuation of nat¬ 
ural gas in ground for purposes of 
taxation, necessary factors are aver¬ 
age daily production of gas, rock 
pressure of well and measure of de¬ 
crease, pipe line pressure in immedi¬ 
ate vicinity, decrease in flow, produc¬ 
ing layer of sand, depth and condition 
of well, and acreage under lease and 
offset wells —Blackmore v P & G. 
Oil & Gas Co, 3 NE 2d 924, 52 Ohio 
App 430. 

Particular factors held properly con¬ 
sidered 

^riz—State Tax Commission v Unit¬ 
ed Verde Extension Mining Co, 
6 P 2d 889, 39 Ariz 331 
Minn—Village of Aurora v Commis¬ 
sioner of Taxation, 14 N W 2d 292, 
217 Minn 64. 

63. Pa.—Mineral Railroad & Mining 
Co v. Northumberland County 
Com’rs, 78 A 999, 229 Fa. 457 

61 C.J. p 649 note 46. 

64. Ohio—Blackmore v. P & G Oil 
& Gas Co., 3 N E 2d 924, 62 Ohio 
App. 430 

Indication of remaining amount 

For tax purposes past production of 
gas well can be considered only as 
indication of amount remaining in 
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2l Changing Valuation between Periodical As¬ 
sessments 

Under some statutes providing for appraisal of real 
property for taxation only «t Intervals of several years, 
property may be subject to an Increase of valuation 
between assessments where Its value has been increased 
by the addition of new structures or improvements, or 
to a reduction of valuation where buildings or other im¬ 
provements have been destroyed subsequent to the last 
assessment. 

Under some statutes providing for appraisal of 
real property for taxation only at intervals of sev¬ 
eral years, such property may be subject to an in¬ 
crease of valuation by the assessors where the value 
of a particular parcel has been increased since the 
last assessment by the addition of new structures 
or improvements to it, 66 or there may be a reap¬ 
praisement, in the same manner as new structures 
are valued, of land when it is platted as a town or 
an addition thereto. 66 Also, under some provisions, 
a reduction of valuation may be authorized where 


buildings or other improvements have been de¬ 
stroyed subsequent to the last assessment, 67 or 
where coal, ore, or other minerals have been mined 
out. 68 

§ 412. — Personal Property 

a. In general 

b. Credits, investments, and securities 
a. In General 

The value of personal property for purposes of tax¬ 
ation la to be estimated according to Its fair and actual 
cash market value or the price it would sell for In cash 
In the usual course of business, and. In the ascertain¬ 
ment of true value, consideration may or should be given 
to all factors affecting value. 

The value of personal property for purposes of 
taxation is to be estimated according to its fair 
and actual cash market value or the price it would 
sell for in cash in the usual course of business, 68 


ground or likely to be produced in fu¬ 
ture.—Blackmore v. P. & G. Oil & Gas 
Co., supra. 

66. Okl —G. A. Nichols, Inc., v. Bon¬ 
aparte, 54 P 2d 1042, 176 Okl. 100. 
61 C.J. p 649 note 49. 

66. Ohio—Mitchell v Treasurer of 
Franklin County, 25 Ohio St. 143— 
Nampler v. Haines, 19 Ohio N.P..N. 
S.. 360. 

61 C.J. p 649 note 50. 

67. Pa.—Hanson v. McKean County, 
10 PaDIst. & Co. 339. 

61 C.J. p 649 note 61. 

68. Pa.—Appeal of Susquehanna Col¬ 
lieries Co., 12 A.2d 99, 338 Pa. 366. 

Difficulty of revision 

The fact that assessors and county 
commissioners had prepared triennial 
assessments in such form that revi¬ 
sion thereof in intertriennial years is 
difficult or inconvenient cannot de¬ 
prive an owner of coal lands of his 
statutory right to have assessment 
of his property so reduced.—Appeal 
of Susquehanna Collieries Co., supra. 
Aotion by taxpayer 

Under statute imposing duty on 
assessors of making intertriennial re¬ 
ductions in assessments where in¬ 
terim mining of coal has affected mar¬ 
ket value of lands, and requiring as¬ 
sessors to give notice to taxable in¬ 
habitants in like manner as after 
triennial assessment In those cases 
where a change is authorized, legisla¬ 
ture intended that taxpayer should 
bring such alterations in value to at¬ 
tention of assessor.—Appeal of Sus¬ 
quehanna Collieries Co., supra. 

66 . Iowa.—Board of Sup'rs v. Sioux 
City Stock Yards Oo., 274 N.W. 17, 
223 Iowa 1066. 

20.—Jersey City v. Maritime Petro¬ 
leum Corp., 50 A.2d 387, 25 N.J. 
Miac. 81, certiorari discharged 60 A. 


2d 267, reversed on other grounds 
63 A 2d 262, 1 N J. 287. 

Okl.—Stanolind Crude Oil Purchasing 
Co. v. State Board of Equalization, 
49 P.2d 1089, 174 Okl. 320. 

Pa—In re Bishop’s Estate, 38 Pa.Dist. 
& Co 139—Commonwealth v. Le¬ 
high Coal & Navigation Co., 17 Pa. 
Dist. & Co 756, 36 Dauph.Co. 262. 
Wis— Corpus Juris quoted in State 
ex rel. International Business Ma¬ 
chines Corp v. Board of Review of 
City of Fond Du Lac, 285 N.W. 784, 
789, 231 Wis. 303. 

61 C.J. p 649 note 52. 

fur 

Under provision of property tax law 
of territory authorizing owner of boat 
or vessel engaged in marine service 
on commercial basis, and subject to 
law, to pay tax on such boat or ves¬ 
sel on basis of value, or to pay four 
dollars per net ton of vessel’s regis¬ 
tered tonnage, and providing that in 
any event amount payable should not 
be less than twenty dollars per an¬ 
num, clause fixing tax at minimum of 
twenty dollars is not applicable to 
subsection authorizing payment on 
basis of value.— Hess v. Mullaney, D. 
C Alaska, 102 F.Supp. 430. 

Property “used la business” 

Each refinery of oil company was a 
“plant” within statute providing that 
personal property shall be consid¬ 
ered as “used in business” when kept 
and maintained as part of plant ca¬ 
pable of operation, so as to render 
machinery and equipment in process 
of construction at such refineries sub¬ 
ject to taxation as part of plant capa¬ 
ble of operation, in actual operation, 
and kept and maintained as such.— 
Standard Oil Co. v Glander, 98 N.E.2d 
8, 155 Ohio St. 61, reversed on other 
grounds 72 S.Ct. 809, 342 U.S. 682, 
96 L.Ed. 427. 


Existing value 

The term “assessment,” within con¬ 
stitutional provision that taxes levied 
on personalty unsecured by realty 
shall be based on tax rate levied on 
realty for preceding tax year and that 
nothing in provision shall prohibit 
equalization each year of the assess¬ 
ment on personalty In manner provid¬ 
ed by law, refers back to use of same 
term in prior section providing for 
state and county boards of equaliza¬ 
tion, and merely means that person¬ 
alty so taxed at last year’s rate must 
be “assessed,” that Is, valued or ap¬ 
praised for tax purposes on basis 
of its then value and not its value as 
of the year before.—Abrams v. City 
and County of San Francisco, 119 P. 
2d 197, 48 Cal App.2d 1. 

Average amount of property 

(1) Where tangible personal prop¬ 
erty is sent into a state by a non¬ 
resident to be used and employed 
permanently there but the specific 
and individual items of property used 
and employed in the state are not 
continuously the same but are con¬ 
stantly changing according to the exi¬ 
gencies of business, the tax thereon 
should be fixed by an appraisement 
and valuation of the average amount 
of the property thus habitually used 
and employed.—Reeves v. Island 
Creek Fuel A Transp. Co, 280 S.W.2d 
924, 313 Ky. 400, certiorari denied 71 
S.Ct. 82, 840 U.S. 853, 95 L.Ed. 625. 

(2) In determining value of pa¬ 
per, metal, and ink of newspaper on 
hand on personal property tax date, 
newspaper could estimate those items 
at the average during the year pre¬ 
ceding the date of the assessment.— 
Evening Journal Ass’n v. Division of 
Tax Appeals in State Dept, of Tax¬ 
ation and Finance* 45 A.2d 893, 184 N. 
J.Law 88. 
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and not according to the use made of it by the 
owner, 70 and not necessarily according to a valua¬ 
tion made by the owner, discussed supra § 401; and, 
under some statutes, certain personal property may 
or should be assessed at a specified percentage 


of true value, 71 such as property used in refining 
or manufacturing. 72 In the ascertainment of true 
value, consideration may or should be given to all 
factors affecting value, 78 including income, actual 


Federal tun or duties 

(1) In determining "true value" for 
taxation purposes of whisky and 
brandy used by taxpayer in manu¬ 
facturing cordials and liqueurs, fed¬ 
eral taxes imposed on such brandy 
and whisky as distilled spirits, wheth- j 
er paid by distiller or manufactur¬ 
er, were properly Included as a part 
of the true value of the whisky and 
brandy.—Greenbros, Inc, v. Evatt, 9 
Ohio Supp. 87. 

(2) Import duties on watch move¬ 
ments and parts paid by Importer and 
manufacturer of watches were not de¬ 
ductible in determining "true value 
of such property in money" under 
statute for purpose of taxation, where 
value of movements and parts was 
improved by payment of duties.— 
Gruen Watch Co. v. Evatt, 55 NJS 2d 
794, 143 Ohio St. 461. 

(3) The federal statute Imposing a 
tax on cigars and cigarettes sold by 
manufacturer or importer or remov¬ 
ed for consumption or sale imposed 
burden only on manufacturer or Im- 
porter, and, henoe, state's assessment 
of an ad valorem personal property 
tax against wholesaler on price of 
cigarettes Increased to include 
amount of federal tax was not an 
unconstitutional burden on the feder¬ 
al government's function of taxation. 
—Keilson Cigar Co v Braden, 18 N. 
E.2d 986, 69 Ohio App. 562. 

8took of foreign corporation 
The value of stock held in foreign 
corporations was not deductible in 
computing valuation of decedent’s 
personalty for tax purposes, under 
statute exempting property situated 
out of the state on which taxes have 
been paid, where there was no proof 
that taxes had been paid by the cor¬ 
poration.—Stewart’s Estate v Jersey 
City, 32 A.2d 190, 21 N.J Misc. 149. 
Valuation held proper or not exces¬ 
sive 

Ohio.—Chester v. Glander, B.T.A., 87 
N.B.2d 413. 

Okl.-^Stanollnd Crude Oil Purchasing 
Co. v. State Board of Equalization, 
49 P.2d 1089, 174 Okl. 320. 

TO. Ohio—Cedar Point Resort Co. v. 

Nuhn, 16 Ohio N.P ,N S , 449. 

61 C.J. p 649 note 53. 

71. Ohio.—Miller v. Peck, 106 N.E 
2d 776, 168 Ohio St. 17—American 
Oak Leather Co. v. Peck, B.T.A., 108 
N.E.2d 179—Greenbros, Inc , v Ev¬ 
att, 9 Ohio Supp. 87—Standard Oil 
Co, v. Zangerle, 3 Ohio Supp. 229, 
appeal dismissed 24 N E 2d 829, 
136 Ohio St 212, certiorari denied 
60 S.Ct. 897, 810 U.S. 625, 84 L Ed 


1369, affirmed Cullltan v. Standard 
Oil Co, App., 34 N E 2d 256. 
Fixtures held not Included 

The statute stating that personal 
property of certain kinds used in 
business shall be listed and assessed i 
at fifty per cent of the true value j 
thereof and listing engines, machin- j 
ery, tools and implements of a man¬ 
ufacturer, refiner, miner, agricultur¬ 
ist, launderer and dry cleaner design- I 
ed to be used in their respective in- I 
dustries, was not intended to embrace 
fixtures —Standard Oil Co v Zan¬ 
gerle, 3 Ohio Supp 229, appeal dis¬ 
missed 24 N E 2d 829, 136 Ohio St 
212, certiorari denied 60 S Ct 897, 310 
US 625, 84 LEd 1396, affirmed Culli- 
tan v. Standard Oil Co, App , 34 N. 
E 2d 256. 

A mechanical Incubator and tools 

exclusively devoted to the operation 
of a commercial hatchery incubating 
chicken eggs and hatching baby 
chicks for immediate sale as an inde¬ 
pendent commercial business were 
not used in "agriculture" within tax 
statutes which reduced assessed val¬ 
uation on machinery and tools so 
used—Miller v. Peck, 106 NE 2d 77«, 
158 Ohio St 17. 

Held taxable as personal property 

Ohio —Standard Oil Co. v. Zangerle, 
60 N E 2d 59, 144 Ohio St 523 
72- Ohio—Zangerle v Standard Oil 
Co, 60 NE 2d 52, 144 Ohio St. 506 
—Greenbros, Inc, v. Evatt, 9 Ohio 
Supp. 87. 

Statute strictly construed 

Ohio—Workingmen's Overall Supply 
Co v. Glander, B.T A , 94 N E 2d 13. 
Owner as manufacturer 

In order to authorize listing and 
assessment of personal property for 
taxation at only fifty per cent of its 
value under statute requiring such 
assessment of articles held by manu¬ 
facturer for use in manufacturing, 
owner of such property must be a 
manufacturer —Cleveland-Cliflfs Iron 
Co. v Glander, 62 N.E.2d 94, 146 Ohio 
St 423. 

Property held used in manufacturing 
within statute 

Ohio—Miller v. Peck, 106 N.E.2d 776, 
158 Ohio St. 17—Zangerle v. Stand¬ 
ard Oil Co., 60 N.E 2d 52, 144 Ohio 
| St 506—‘Middletown Iron A Steel 
Co. v Evatt, 38 N.E 2d 686, 139 
Ohio St 113, 138 A.L.R 426. 

Held not property used in manufac¬ 
turing within statute 
Ohio—Cleveland-Cliffs Iron Co. v. 
Glander, 62 N.E 2d 94, 145 Ohio St. 
423—Schumacher Stone Co. v. Tax 
Commission of Ohio, 18 N.E 2d 405, 

811 


134 Ohio St 629, 120 A.L.R. 1199— 
Workingmen’s Overall Supply Co. v. 
Glander, B T A , 94 N E 2d 13— 

Franklin-American Laundry & Dry 
Cleaning Co. v. Tax Commission of 
Ohio, 30 Ohio N P ,N S , 25, peti¬ 
tion in error dismissed 186 N.E 
370, 126 Ohio St. 472, 14 Ohio Abs. 
357. 

73. N.J —Hackensack Water Co. v. 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 A. 
2d 187, 137 N.J Law 699, reversed 
in part on other grounds 65 A.2d 
828, 2 NJ. 157. 

Prior tax history 

(1) Consideration of all factors in¬ 
volved may necessitate a change in 
tax assessment on personal proper¬ 
ty, regardless of its prior tax history, 
which is but one of many elements 
to be considered —Hackensack Wa¬ 
ter Co v Division of Tax Appeals, 
State Dept, of Taxation & Finance, 
supra. 

(2) In determining whether valua¬ 
tion of taxpayer's personalty was 
grossly excessive for certain years, 
the fact that taxpayer's transferor 
had paid taxes on the personalty bas¬ 
ed on valuations slightly less than 
the valuations on which taxpayer had 
paid taxes under protest, while not 
controlling, was required to be con¬ 
sidered.—British Columbia Brewer¬ 
ies (1918) v King County. 135 P.2d 
870, 17 Wash.2d 437. 

Cost of like machines 
Wis.—State ex rel. International 
Business Machines Corp. v Board 
of Review of City of Fond Du Lac, 
285 N.W. 784, 231 Wis. 303. 

Book value 

(1) "Depreciated book value," with¬ 
in statute requiring that such value 
of personal property be considered 
for tax purposes, unless assessor 
finds it greater or less than true val¬ 
ue of property, means cost price of 
property, including cost of installa¬ 
tion, as entered in taxpayer's books 
in ordinary course of business, less 
depreciation set up on such books in 
regular and consistent manner for re¬ 
flecting such depreciation, including 
reasonable allowance for obsole¬ 
scence —Wheeling Steel Corp. v. Ev¬ 
att, 54 N.E.2d 182, 143 Ohio St. 71 

(2) Where a taxpayer makes an 
appraisal of his machinery and other 
factory equipment but does not 
change his bookkeeping records in ac¬ 
cordance with such appraisal, a fran¬ 
chise tax return based on such ap¬ 
praisal does not reflect "book value" 
or "book depreciation" or "depreciated 
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and anticipated, 74 depreciation, 7 * and obsoles- 
sence. 76 Where the market for the property is 
restricted or nonexistent, or where the property is 
unique and not for sale, the appraisal is necessarily 
based on factors other than actual sales of the 
property in question or comparable property. 77 Un¬ 
der some statutes, the assessor is bound to fix the 
fair and reasonable value of property on the basis 
of any valuation necessary or useful for the deter¬ 
mination of tax liability under other taxing stat¬ 
utes, federal or territorial, and used by the taxpayer 
for that purpose, whether the use is a direct use 
or an indirect use. 78 

Stock in trade of merchant or manufacturer is 


ordinarily assessed at its fair average value through 
the year, 78 at least where it is not practicable to 
arrive at the amount of merchandise or stock in 
trade on hand at the time of listing for taxation ; 80 
but, where the amount of stock on hand at the time 
of listing can be reasonably and definitely ascer¬ 
tained, that amount, 81 and its cash value at that 
time, 82 should be accepted as the basis for the as¬ 
sessment, and it is improper to take a general aver¬ 
age for the year where, during the year, the tax¬ 
payer discontinued and removed certain lines of 
stock. 88 While actual depreciation of merchandise 
intermediate an inventory and sale may be con¬ 
sidered, 84 any reduction from inventory value 


book value” of such personalty with¬ 
in meaning of those terms as used in 
statute requiring* that “depreciated 
book value” of personalty be consid¬ 
ered for tax purposes unless assessor 
finds it greater or less than true val¬ 
ue of property —Jacob B Perkins Co 
v. Glander, 92 N E 2d 690. 168 Ohio 
St. 601—Wheeling Steel Corp. v Ev- 
att 64 NE.2d 132, 143 Ohio St. 71. 

74. N.J—Hackensack Water Co. v 
North Bergen Tp, Hudson County, 
73 A 2d 697. 8 N.J Super 139 

Held not a controlling factor 

Net income from the rental of per¬ 
sonal property is a proper element 
to consider in fixing value for tax¬ 
ation purposes, but it cannot be con¬ 
sidered as the sole controlling factor. 
—State ex rel International Business 
Machines Corp v. Board of Review 
of City of Fond Du Lac, 286 N W. 
784, 231 Wis 303. 

75. Ohio—Westerhaus Co, Inc, v 
Peck, 104 N E 2d 463. 167 Ohio St 
88—Workingmen's Overall Supply 
Co. v Glander, B.T.A, 94 N E 2d 
13—Chester v. Glander, B T A., 87 
N E 2d 413. 

Discretion 

County tax assessor has large 
measure of discretion as to deprecia¬ 
tion allowance in assessing personal 
property.—Rittersbacher v Board of 
Sup’rs of Los Angeles County, 32 P 
2d 136, 220 Cal. 635, certiorari denied 
55 S.Ct 107, 293 US 692, 79 L.Ed. 
686 . 

Computation of depreciation held 
proper 

Ohio.—Wheeling Steel Corp. v. Evatt, 
•54 N E 2d 132, 143 Ohio St. 71. 

78. Ohio.—Standard OH Co. v. Glan¬ 
der, 98 N.E.2d 8, 155 Ohio St. 61, 
reversed on other grounds 72 S.Ct. 
809, 342 U.S. 382, 96 L Ed. 427. 

77. Wis.—State ex rel. Baker Mfg. 
Co. v. City of Evansville, 63 NW. 
2d 795, 261 Wis. 599. 

78. Hawaii. — -In re Taxes Maui Agri¬ 
cultural Co., 84 Hawaii 666. 


79. La—Penick & Ford v Ehret, 116 
So. 672, ICG La 1. 

61 C.J. p 649 note 55. 

Held not a “merchant” 

Where taxpayer furnished and serv¬ 
iced wearing apparel and towels to 
industrial customers, and did not sell 
or lease them such articles but re¬ 
tained title thereto, charging custom¬ 
ers for loss, taxpayer was not a “mer¬ 
chant” within statute allowing mer¬ 
chant to take inventories on monthly 
average basis —Workingmen's Over¬ 
all Supply Co v. Glander, Ohio B T A , 
94 NE.2d 13 

80. La—Mexican Petroleum Corpo¬ 
ration of Louisiana v. Louisiana 
Tax Commission, 138 So. 117, 173 
La. 604—Peden Iron & Steel Co v 
Louisiana Tax Commission, 111 So. 
614, 163 La 102. 

81. La —Mexican Petroleum Corpo¬ 
ration of Louisiana v. Louisiana 
Tax Commission, 138 So. 117, 173 
La 604—Peden Iron & Steel Co. v. 
Louisiana Tax Commission, 111 So. 
614, 163 La. 102. 

82. La.—Magnolia Petroleum Co v. 
Sandlin, 137 So. 695, 18 La.App 287. 

Stamps on liquor 

(1) Federal excise tax represent¬ 
ed by federal stamps purchased by 
distiller and fixed to each bottle of 
distilled spirits would be included in 
assessment of “stock in business” of 
wholesale dealer in wines and distill¬ 
ed spirits for purposes of personal 
property tax —Pierce & Hebner v. 
State Tax Commission, 71 A.2d 6, 194 
Md. 254. 

(2) It has been held, however, that 
federal revenue tax on distilled spir¬ 
its collected from distiller and evi¬ 
denced by revenue stamps placed on 
containers, when received by whole¬ 
saler which reimbursed distiller 
therefor, could not be included in val¬ 
ue of liquor for state ad valorem tax¬ 
ation purposes against wholesaler’s 
liquor stock on theory that such tax 
was part of “cost” of liquor, since 
this, in effect, would be imposing a 
tax on a tax and would constitute an 
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interference by the state with opera¬ 
tion of a federal agency—F. Strauss 
& Son v. Coverdale, 18 So 2d 49*6, 205 
La. 903. 

(3) Cost of state revenue stamps 
affixed to liquor containers by whole¬ 
saler and canceled after wholesaler 
received liquor from distiller was not 
to be included in assessment against 
wholesaler's liquor stock in trade 
for ad valorem taxation purposes —F. 
Strauss & Son v Coverdale, supra. 
Replacement cost or purchase price 
Assessor, in valuing stock of hard¬ 
ware for taxation purposes at his 
"full cash value” as required by stat¬ 
ute, properly valued each item at 
cost of replacing item in market or 
at original purchase price, whichever 
valuation was more advantageous to 
taxpayer —Hillsborough County v 
Knight & Wall Co., 14 So 2d 703, 153 
Fla 346 

Salability 

Assessing authority, in the valua¬ 
tion of stocks in trade for taxation, 
must give such consideration as it 
deems just to the salability of stock 
in process or at other stages—In re 
Opinion of the Justices, 64 A 2d 325, 
95 NH 544. 

83. La—Peden Iron & Steel Co. v 
Louisiana Tax Commission, 111 So 
614, 163 La. 102. 

84. La.—-Lee-Baker Dry Goods Co. v 
Louisiana Tax Commission, 130 So 
877, 15 La.App 237—Baker-Law- 
hora & Ford v Louisiana Tax Com¬ 
mission, 130 So. 642, 16 La.App 
189. 

Failure to question deductions 

Where retail merchant did not ques¬ 
tion tax deductions made in accord¬ 
ance with the “5-10-20 per cent form¬ 
ula,” which Is a five per cent allow¬ 
ance on merchandise up to six months 
old, ten per cent on merchandise from 
seven to twelve months old, and twen¬ 
ty per cent on merchandise over 
twelve months old, and received the 
benefit of the application of the form¬ 
ula, merchant could not complain of 
its application to items on which he 



84 C.J.S, 


TAXATION 


i 412 


should be based on the price for which the mer¬ 
chandise would sell if the business was continued 
and the merchandise sold to the customers of the 
business in the usual and ordinary manner of con¬ 
ducting business. 85 Ordinarily a dealer is not en¬ 
titled to a reduction of an ad valorem tax because 
of his payment, for the accommodation of pur¬ 
chasers, of a motor vehicle tax on automobiles 
which he had in stock on the tax listing day but sub¬ 
sequently sold during the calendar year, 86 but a 
statute authorizing the cancellation of ad valorem 
taxes assessed against dealers on new and used 
motor vehicles which are sold during the tax year 
to one paying a license tax for that year has been 
held valid. 87 

Membership in unincorporated association. The 
assessable value of a membership in an unincorpo¬ 
rated association, 88 such as a chamber of com¬ 
merce 89 or stock exchange, 90 is a proportionate part 
of the excess value of all memberships over the 
value of the tangible property of the association 
otherwise taxed. 

Ferry franchise. In computing the capitalized 
valuation of an exclusive ferry franchise for the 
purpose of taxation, it is proper, in determining op¬ 
erating expenses to be deducted from the earning 


capacity, to include the salary of the owner, who 
is a licensed pilot and steamboat operator, and de¬ 
votes his entire time to operating the ferry. 91 

Taxes levied according to monetary considera¬ 
tion . Where taxes are to be levied according to a 
monetary consideration, the law contemplates that 
such tax should be confined to actual monetary con¬ 
siderations or to considerations which have a rea¬ 
sonably determinable pecuniary value. 92 

b. Credits, Investments, and Securities 

Unless the rule It varied by statute, bonds, mort¬ 
gages, Judgments, and similar securities are to be as¬ 
sessed for taxation at their actual value rather than 
their nominal or face value; and the taxable value of 
an annuity is to be determined according to mortality 
tables rather than on the basis of what the contract 
would bring at a fair voluntary sale. 

Unless the rule is varied by a statute 93 which is 
valid, 94 bonds, mortgages, judgments, and similar 
securities are to be assessed for taxation at their 
actual value rather than their nominal or face 
value, 96 but, where the obligor is solvent, the 
actual value and nominal or face value may be 
identical. 96 As affecting the propriety of determin¬ 
ing the taxable value of an intangible by capitaliz¬ 
ing income, the test of any formula is whether it ar- 


desired a greater deduction—Higbee 
Co v Evatt, 43 N E 2d 273, 140 Ohio 
St 325. 

86. La.—Lee-Baker Dry Goods Co v. 
Louisiana Tax Commission. 130 So 
877, 16 La.App 237—Baker-Law- 
horn & Ford v Louisiana Tax Com¬ 
mission, 130 So. 642, 15 La App 189 

86 . Minn.—State v Minnesota Tax 
Commission, 227 N\V. 43. 178 Minn. 
300. 

87. Minn.—City of Minneapolis v. 
Armson, 246 N.W. 660. 88 Minn 
167 

88 . Minn.—State v. Molyneaux, 240 
NW. 468, 186 Minn 199 

89. Minn.—State v Lord. 161 N.W 
516, 136 Minn 260 

90. Minn—State v Molyneaux, 240 
N W. 468, 186 Minn 199. 

91. Ky.—Commonwealth v Kottmy- 
er, 208 S.W. 823. 183 Ky 163. 

98. Fla.—De Vore v. Gay, 39 So.2d 
796. 

93. Md.—Musgrove v. Baltimore & 
O R. Co., 76 A. 245, 111 Md. 629. 

61 C.J. p 650 note 66. 

94. Vt.—State v. Clement Nat. Bank. 
78 A. 944, 84 Vt. 167, AnnCas.l912D 
22, affirmed 34 S.Ct 31, 231 US. 
120, 68 L Ed. 147. 

Statute held unconstitutional 
N.V.—-People ex rel. George A. Ful¬ 
ler Co. v. Law, 201 N.Y.S. 222, 206 


App.Div 800. affirmed 152 NE. 
402, 242 N.Y. 502. 

95. Pa—Commonwealth v. Lehigh 
Valley R. Co , 104 Pa. 89. 

61 C J p 660 note 68. 

Deduction of debts from credits see 
infra 8 414. 

Exemption of obligations or securities 
issued by United States Bee supra 
8 257. 

Valuation of shares of stock see in¬ 
fra § 452 

“True value” 

(1) The phrase "true value" as 
used in statutory provision that 
shares of common capital stock of 
banks shall be assessed and taxed 
according to their "true value" means 
at fair selling price—National Bank 
of N J. v. Middlesex County Board of 
Taxation, 59 A.2d 270, 26 N J.Misc. 
249, affirmed 64 A.2d 240, 1 N J Super. 
286, reversed on other grounds 67 A. 
2d 458, 2 N.J. 570. 

(2) The measure in money of the 
"true value" of a corporation’s bonds 
for purposes of taxation is fixed by 
what the property would sell for as of 
the day it was assessed at a fair and 
bona fide sale by private contract, 
or what, in the opinion of the asses¬ 
sor, based on his investigation and 
all of the proofs, could be obtained 
for the property in money at a fair 
sale as of the day it was assessed 
between a willing seller and a willing 
buyer, although the one is not ob¬ 
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liged to sell or the other obliged to 
buy —Universal Ins. Co. v. State 
Board of Tax Appeals, 193 A. 915, 
118 N J.Law 638, affirmed Universal 
Ins. Co. v. State Board of Tax Ap¬ 
peals of New Jersey, 198 A. 836, 120 
N J.Law 135, affirmed 69 S.Ct. 918, 
307 US. 313, 616, 83 L Ed. 1312. 

(3) "Exchange or market value" of 
bonds is not an invariable test of 
true value for purposes of taxation, 
but is merely a convenient index and 
evidence thereof, under ordinary and 
normal conditions, which an assessor 
must Investigate Independently, to¬ 
gether with such factors as a cor¬ 
poration’s good will, dividend earning 
power, ability in management, and 
public confidence in determining “true 
value."—Universal Ins. Co. v. State 
Board of Tax Appeals, 193 A. 916, 
118 N.J.Law 638, affirmed Universal 
Ins. Co. v. State Board of Tax Ap¬ 
peals of New Jersey, 198 A. 836, 120 
N J.Law 185, affirmed 69 S.Ct 918, 
307 U.S. 313, 616, 83 L.Ed. 1312. 
Assessment based on lnoome yield 
from investment 

Ohio—Bennett v. Evatt, 62 N.E 2d 
345, 145 Ohio St. 587—Deeds v. Ev¬ 
att, 6 Ohio Supp. 239, affirmed 37 N. 
E.2d 681, 138 Ohio St. 567. 

96. Vt.—State v. Clement Nat Bank, 
78 A. 944, 84 Vt. 167, Ann Cas 1912D 
22, affirmed 34 S.Ct. 31, 231 U.S. 
120. 58 L.Ed 147 
61 C.J. p 650 note 69. 
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rives at the true taxable valpe of the intangible.* 7 
The holder of an annuity secured by bond or mort¬ 
gage, 98 or of a bond or mortgage in lieu of 
dower, 99 is to be assessed only for the sum actually 
due and unpaid thereon at the time of the assess¬ 
ment; and the taxable value of the annuity is to be 
determined according to mortality tables rather 
than on the basis of what the contract would bring 
at a fair voluntary sale. 1 The interest of a re¬ 
mainderman m a principal fund, which is to take 
effect in possession after the death of a life an¬ 
nuitant, is to be assessed for its present value, to 
be ascertained by the tables of mortality. 2 

Interest of beneficiary of trust . Where a trustee 
was authorized but not required to distribute trust 
income for the benefit of one or more of several 
beneficiaries of the trust, the value of the taxable 
interest of a beneficiary receiving a distribution of 
trust income must be based on the yield from the 
trust investment paid to such beneficiary during 
the previous calendar year. 8 

Invested capital . Under some statutes the aver¬ 
age capital invested and used in his business by a 


£ram dealer during the tax year, in excess of the 
tangible property on hatid at the time of assessment, 
i9 to be assessed. 4 An unincorporated bank is en¬ 
titled to a deduction from its capital, for purposes 
of taxation, of the amount of its investments in 
securities which are otherwise specifically taxed 6 

§ 413. Deduction of Indebtedness 

A deduction of the bona fide Indebtedness of a tax¬ 
payer from the amount of his taxable personal prop¬ 
erty Is proper and necessary when there Is an effective 
statute so providing. 

A deduction of the bona fide indebtedness of a 
taxpayer from the amount of his taxable personal 
property is proper and necessary when, 6 and only 
when, 7 there is an effective statute so providing, and 
he takes the steps required by law to assert the 
right 8 Although the rule is not followed in all 
jurisdictions, 9 where a person owns property in 
several places, the deduction is to be allowed only 
at the place of his own domicile, and not at a place 
of which he is not a resident. 10 The rule that the 
debts of a decedent’s estate or the debts owing by 
an executor or administrator in his representative 


97. Fla.—Root v. Wood, 21 So.2d 188, 
156 Fla. 613. 

98. NJ—State v. Melroy, 19 A. 732, 
affirmed 23 A 1081, 53 NJ.Law 462. 

61 C.J. p 650 note 70 

99. N.J.—Gano v Apgar, 41 N.J.Law 
230—Hill v. Hansom, 36 N.J Law 
60. 

1. Ky.—Commonwealth v. Whitelaw, 
195 S.W.2d 71, 802 Ky. 626—Evans 
v. Boyle County Board of Sup'rB, 
177 S W.2d 137, 296 Ky. 353. 

Pa.—Appeal of Campbell, Com.Pl., 91 
Plttab.Leg.J. 209. 

Spendthrift trust 

Ky.—Commonwealth ex rel. Reeves v. 
Sutcliffe, 15*5 SW.2d 243, 287 Ky. 

809. 

2. N.J-—Wills v. Lippincott, 13 A. 6, 
60 N.J.Law 349. 

61 C.J. p 650 note 72. 

3. Ohio.—Harker v. Evatt, 44 N.B.2d 
355, 140 Ohio Bt. 846—Fisher v. Ev¬ 
att, 12 Ohio Supp. 156. 

Jjife beneficiary 

In determining Intangible personal 
property tax on equitable Interest of 
taxpayer in corpus of trust created 
by taxpayer who was life beneficiary, 
money paid and distributed in cash 
by trustee to the taxpayer at benefi¬ 
ciary was the only money legally 
chargeable to the taxpayer as his 
income yield from the trust for the 
tax year, other than any income ap¬ 
plied to taxpayer's use as beneficiary 
or used to pay premiums on policies 
on his life, or unlawfully accumu- i 
mulated by trustee and withheld from J 


taxpayer. An amount paid by trus¬ 
tee during tax year to firm of in¬ 
vestment counsel for advice and as¬ 
sistance in management of invest¬ 
ments constituting corpus of trust 
was not legally chargable to the tax¬ 
payer as his income yield from the 
trust during the tax year, and, if such 
amount paid was for benefit of income 
of trust for the year, expense of 
counsel was properly deductible from 
such income in determining net in¬ 
come payable to taxpayer as benefici¬ 
ary—Hoover v. Evatt, 9 Ohio Supp. 
190. 

4. Neb —Archer-Daniels-Midland Co. 
v. Board of Equalization of Douglas 
County, 46 N.W.2d 171, 153 Neb. 776, 
opinion adhered to 48 NW2d 756, 
154 Neb. 632—Central Granaries 
Co. v. Lancaster County, 113 NW 
199, 77 Neb. 319. 

5. Mich—Bank of Tustin of J. M. 
Ferry & Co. v. Burdell Tp„ 150 N. 
W. 367, 184 Mich. 13L 

6. Tex—Highland Park Independent 
School Dist v. Republic Ins Co, 
'Civ.App, 162 S.W.2d 1056, reversed 
on other grounds Republic Ins. Co. 
v. Highland Park Independent 
School Dist., 171 S.W.2d 842, 141 
Tex. 224. 

61 C.J. p 650 note 77. 

The term “indebtedness" within 
statute defining personal property for 
purposes of taxation as including, 
among other things, all debts due 
taxpayer over and above his Indebted¬ 
ness means generally what everyone I 
owes or in a purely abstract sense I 
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that for which an action of debt 
would lie, a sum of money due by 
certain and express agreement. Tax¬ 
es do not constitute “Indebtedness.”— 
Highland Park Independent School 
Dist v. Republic Ins Co., Civ.App, 
162 S.W.2d 1056, reversed on other 
grounds Republic Ins Co. v. Highland 
Park Independent School Diet., 171 
S W.2d 342, 141 Tex. 224. 

Intangible personalty 

Debts bona fide due and owing from 
taxpayer to creditor residing in state 
are deductible only from taxpayer’s 
intangible personalty.—Finnegan v. 
Jersey City, 25 A.2d 636, 20 N-J.Miflc. 
155. 

Debts due property owner 

The statute permits only deduction 
of debts owing by the property owner 
from debts due him and not from 
property generally.—Highland Park 
Independent School Dist v. Repub¬ 
lic Ins. Co , Civ App , 162 S.W 2d 1056, 
reversed on other grounds Republic 
Ins. Co. v. Highland Park Independ¬ 
ent School Dist, 171 S.W.2d 342, 141 
Tex. 224. 

7. Okl —In re Oklahoma Nat. Life 
Ins. Co., 173 P. 376, 68 Okl. 219, 13 
A.LR. 174. 

61 C J. p 650 note 78. 

8. Ill—People v. Ledford, 151 NE. 
$67, 321 Ill. 247. 

9. Neb —Nye-Schnelder-Fowler Co 
v. Boone County, 169 N.W, 436, 102 
Neb. 742. 

xa N.Y.—People v. Barker, 54 N.E. 

1093, 159' N.Y. 569. 

61 C.J. p 651 note 81. 
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capacity should be deducted in making 'an assess¬ 
ment of the estate against the personal representa¬ 
tive has been both affirmed 11 and denied. 1 * 

§ 414. —— From Credits 

Under statutes allowing, either expressly or by Im. 
plication, the deduction of debts from credits for pur¬ 
poses of assessment, such a deduction may be made. 

While, under statutes allowing, either expressly or 
by implication, the deduction of debts from credits 
for purposes of assessment, such a deduction may 
be made, 13 nevertheless such statutes are strictly 
construed. 14 The word “credit/* for the purpose 
of taxation, has been construed to mean net cred¬ 
its. 16 As used in particular statutes of this nature, 
the term "credit” may include a note secured by a 
mortgage of real property 16 or a credit secured by 
liens on personal property, 17 but it does not in¬ 
clude money, whether in hand or in a bank 18 Al¬ 
though there is authority to the contrary, 19 it has 
been held that the term “credit” does not include 
money loaned at interest, whether secured by note, 
bond, mortgage, or otherwise; 20 and the statutes 


do not apply where the alleged credit consists of 
funds or choses in action which are in litigation and 
under the control of the court and are assessed to 
the county treasurer or a special sale commissioner 
who has possession thereof. 21 

It has been variously held under different stat¬ 
utory provisions that debts may not be deducted 
from the value of corporate stocks or bonds ; 22 that 
they may be deducted from the value of railroad 
bonds, 23 but not from the value of railroad stock; 24 
and that they may, 25 or may not, 26 be deducted from 
the value of national bank stock. 

§ 415. — Particular Debts or Obligations 
in General 

Matters which may be deducted as debts for assess¬ 
ment purposes are such as are actual, valid, and fixed 
debts, and which are within the scope of the statute 
granting the right to the deduction. 

Matters which may be deducted as debts for pur¬ 
poses of assessment are such, and only such under 
the authorities, as are actual, valid, 27 and fixed 28 


11. NY.—'People v. New York Tax, 
etc., Com’rs, 1 N.E. 401, 99 N.Y. 154. 

12. Ky—Commonwealth v. Camden, 
194 S W. 914, 142 Ky 365. 

13. Cal—Richfield Oil Corp. v. Los 
Angeles County, 224 P.2d 398, 100 
Cal.App 2d 635 

Ill—Pekin Loan Co v Soltermann, 
6 N E 2d 8'57, 365 Ill. 460 
La—New Orleans Securities Co v. 
City of New Orleans, 139 So. 635, 
173 La. 1097. 

Ohio.—Hlckok Oil Corp. v. Evatt. 49 
NE.2d 937. 141 Ohio St. 644. 

15 C J. p 1351 note 91—61 C.J. p 6<51 
note 84. 

Tr*u& 

Action of board of review in assess¬ 
ment of credits of taxpayer, by rea¬ 
son of refusal to allow deductions, 
was held so greatly in excess of val¬ 
ue of taxpayer’s credits as to amount 
to constructive fraud.—Pekin Loan 
Co. v Soltermann, 6 N.E.2d 857, 365 
Ill. 460. 

14. Iowa—Bailies v. Des Moines, 102 
N.W. 813, 147 Iowa 124. 

Claim of estate of deceased owner 
of personalty for deduction from val¬ 
uation of personalty of debts due 
from estate to creditors residing in 
state, which did not contain state¬ 
ment that no part of debts was in¬ 
curred for purpose of reducing claim¬ 
ant's taxes and that stated value of 
claimant's personalty included per¬ 
sonalty to which any other person 
held title or possession for claimant, 
was insufficient.—Stewart's Estate v. 
Jersey City, 32 A,2d 190, 21 N.J.Misc. 
149. 


Strict compliance with statute is 
necessary. 

Ill —Pekin Loan Co v Soltermann, 6 
N E 2d 857, 365 Ill 460 
N J —City of Newark v Hahne & Co , 
23 A 2d 297, 20 N J.Misc. 39. 
Substantial compliance with statute 
Is not sufficient —Stewart’s Estate v 
Jersey City, 32 A.2d 190, 21 N J 
Misc. 149. 

15. Neb —Royal Highlanders v. 

State, 108 NW 183, 77 Neb 18, 7 
LRA..NS, 380 

15 C.J. p 1351 note 90. 

16. Kan —Ritchie v. Ahlstedt, 186 P. 
131. 105 Kan 739 

61 C J p 651 note 86. 

17. Cal.—Willows Bank v. Glenn 
County, 101 P 13, 155 Cal 362 

18. Tex —Highland Park Independ¬ 
ent School Dist. v. Republic Ins. 
Co., Civ.App., 162 S.W.’2d 1056, re¬ 
versed on other grounds Republic 
Ins Co. v. Highland Park Inde¬ 
pendent School Dist., 171 S.W.2d 
342, 141 Tex 224. 

61 C J. p 651 note 88 

19. Ind—Moore v. Hewitt, 4*6 N.E 
90'S, 147 Ind 464 

61 C J P 651 note 89. 

20. Mich—Detroit Edison Co. v. 
State, 31 N.W.2d 809, 320 Mich 506 

61 C.J P 651 note 90. 

21. Cal —Bessolo v. City of Los An¬ 
geles, 169 P 372, 176 Cal. 597. 

Va.—Robertson v Commonwealth, 105 
S.E 215, 128 Va 107. 

22. Tex —Highland Park Independ¬ 
ent School Dist v Republic Ina. 
Co., CivApp, 162 S.W.2d 1056, re¬ 
versed on other grounds Republic 
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Ins. Co. v Highland Park Inde¬ 
pendent School Dist., 171 S.W.2d 
342, 141 Tex. 224. 

61 C.J. p 651 note 92. 

23. Mass —Hale v. Hampshire Coun¬ 
ty, 137 Mass 111. 

24. N.C—Raleigh, etc, R. Co. ▼. 
Wake County, 87 N C 41*4. 

25. Idaho.—First Nat Bank v. 
Washington County, 105 P. 1053, 17 
Idaho 306. 

61 C J p 651 note 96. 

26. Kan —Dutton v. Citizens' Nat 
Bank, 36 P. 719, 53 Kan. 440. 

61 C J. p 651 note 96 

27. W.Va.—West Virginia Mortgage 
& Discount Corporation v. Newcom¬ 
er, 132 S E 748, 101 W.Va. 292. 

61 C J p 651 note 97. 

28. Ohio —W right Aeronautical 

Corp v. Glander, 84 N.E*2d 483, 
151 Ohio St 29. 

61 C J. p 651 note 98. 

Debts not yet due or paid 

(1) Advance payments may not be 
listed as accounts payable and de¬ 
ducted from the sum of accounts re¬ 
ceivable and prepaid items—Wright 
Aeronautical Corp. v. Glander, 84 N. 
E 2d 483, 151 Ohio St. 29—Black- 
Clawson Co. v. Evatt, 38 N.E.2d 403, 
139 Ohio St. 100. 

(2) Gold debentures having ma¬ 
turities of more than one year from 
date of inception could not be con¬ 
sidered as accounts payable.—Selber- 
ling Rubber Co. v. Evatt, 16 Ohio 
Supp. 107. 

(8) A check Issued but not yet paid 
may not be deducted.—Seiberling 
Rubber Co. v, Evatt, supra. 
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debts, 2 ® and which are within the scope of the stat¬ 
ute granting the right to the deduction. 20 

§ 416. -Encumbrances on Real Property 

In the absenoe of a statute allowing the owner of 
land to deduct from Its assessed value the encumbrances 
on It, real property Is to be assessed at its full value 
without regard to mortgages or other encumbrances 
on it. 

In the absence of a statute allowing the owner 
of land to deduct from its assessed value the en¬ 
cumbrances on it, real property is to be assessed 
at its full value without regard to mortgages or 
other encumbrances on it, 31 although, where a piece 
of property is so encumbered with easements that 
no use can be made of it, the fee owner may not be 
required to pay a tax. 32 Under statutes so provid¬ 
ing, however, a mortgage or other encumbrance 
may be deducted; 33 and, when the privilege is duly 
claimed by the landowner, it must be allowed by the 
assessor, 34 provided, according to some statutes, 
and the construction placed thereon, the interest of 


the mortgagee is taxable to him.* 5 
§ 417. Effect of Omission of Property 

In some, but not all, Jurisdictions an assessment Is 
not invalidated, at least as to a person who Is properly 
taxed, by an omission of property liable to taxation from 
the assessment roll, Irrespective of whether or not such 
omission was intentional. 

In some jurisdictions it is held that the intentional 
omission of property liable to taxation from the as¬ 
sessment roll invalidates all taxes levied thereon 
and gives a right of complaint against the entire 
assessment to anyone whose own burdens are un¬ 
duly increased by such omission, 36 but that, if 
the omission is accidental and unintentional, result¬ 
ing from the negligence of the assessor or from a 
want or mistake of judgment on his part, without 
fraud, it will not vitiate the whole proceeding 37 
However, the rule more generally adopted is that 
the assessment is not invalidated, at least as to a 
person who is properly taxed, by any such omis¬ 
sion, from whatever cause arising, and whether or 
not intentional. 38 


29. Ohio —Hickok Oil Corp v Evatt, 
49 N E 2d 937. 141 Ohio St. 644. 

61 C J p 661 note 99. 

Local, state, or federal taxes held not 
deductible 

N J —Stewart's Estate v. Jersey City, 
32 A.2d 190. 21 N.J.Misc. 149 
Ohio.—Chillicothe Paper Co. v. dan¬ 
der. B T A , 82 NE2d 413—Tietig 
v. Glander, 78 N E 2d 729, 149 Ohio 
St. 326—Hickok Oil Corp. v. Evatt, 
49 NE.2d 937. 141 Ohio St. 644. 

61 CJ. p 651 note 99 la] (1). 

30. Mich —Detroit Edison Co. v 
State, 31 N W 2d 809, 320 Mich. 606 

61 C.J. p 652 note 1. 

Particular debts held deductible 

(1) Debts accruing in business of 
taxpayer 

Mich.—Detroit Edison Co v State, 
31 N W 2d 809, 320 Mich, 606. 

Ohio—Chillicothe Paper Co. v. Glan¬ 
der, BT.A, 82 N.E2d 413. 

(2) Debts due and owing to credi¬ 
tors residing in state.—Finnegan v. 
State Board of Tax Appeals, 36 A 2d 
13, 131 N J Law 276—Stewart's Estate 
v. Jersey City. 32 A.2d 180, 21 N.J. 
Misc. 149—Finnegan v Jersey City, 
•2*5 A 2d 636, 20 NJMisc. 1166—City 
of Newark v Lehman's Estate, 14 A. 
2d 792, 18 N J Misc 610. 

(3) Debts due to persons doing 
business in state but living elsewhere. 
—Richfield Oil Corp. v. Los Angeles 
County, 224 P.2d 898, 100 Cal.App.2d 
685. 

(4) Debts due federal agencies lo¬ 
cated in state.—Richfield Oil Corp, v, 
Los Angeles County, supra. 

<«) Expenses chargeable against 


taxable gross income in ultimately 
determining net income.—Tietig v 
Glander, 78 N E 2d 729, 149 Ohio St 
326. 

Particular debts held not dednotlble 

(1) Interest paid on mortgage.— 
Tawnos Realty Co. v. Glander, 78 N 
E 2d 174, 149 Ohio St 183 

(2) Debts secured by mortgages on 
realty—Stewart's Estate v. Jersey 
City, 32 A 2d 190, 21 N J Misc. 149— 
Finnegan v. Jersey City, 25 A 2d 636, 

20 N J Misc. 15*5. 

(3) Debts incurred for the purpose 
of reducing the taxes of claimant.— 
City of Hoboken v. State Board of 
Tax Appeals, 21 A.2d 348, 127 N.J. 
Law 179. affirmed 24 A.2d 849, 128 N. 
J Law 321. 

(4) Balance of rent accruing sub¬ 
sequent to tenant's death on unexpir¬ 
ed lease, not including rent due at 
tenant's death or on assessing date, 
which was prior thereto—Stewart's 
Estate v. Jersey City, 32 A.2d 190, 

21 NJ.MIsc. 149 

(5) Sums paid by corporation from 
paid-in surplus and returned as cap¬ 
ital gains for taxation under income 
tax law—Minster v. Ouckenberger, 
Ohio App., 41 N.E.2d 401. 

31. Ala.—Ken Realty Co v State, 26 
So.2d 675, 247 Ala. 610, 166 A.L.R. 
688 . 

Neb.—In re Masonic Temple Craft, 
261 NW 6*69, 129 Neb. 293, modified 
on other grounds and rehearing de¬ 
nied 263 N.W. 160, 129 Neb. 827. 
N.H.—Gowen v. Swain, 10 A.2d 249, 
90 N.H. 383 
61 C.J. v 652 note 3. 
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32. Nil,—Gowen v. Swain, 10 A 2d 
249, 90 NH 383. 

33. Cal—Smith v. Keagle, 20 P 162 
78 Cal XIX 

61 C J p 652 note 4. 

34. Mass —Abbott v. Frost, 70 N E 
478. 185 Mass 308. 

61 C J p 662 note 5. 

36. Neb—State v. Rowe, 188 NW 
107, 108 Neb 232 

36. Mich.—Auditor General v. Fres- 
oott. 53 NW. 1058, 94 Mich. 190 

61«C J p 652 note 7. 

37. Wis —Chicago, etc, R. Co v 
State, 108 NW 657, 128 Wis. 663 

61 C J. p 652 note 9. 

38. Ariz—State Tax Commission of 
Arizona v Board of Sup'rs of Yava¬ 
pai County, 29 P 2d 738, 43 Ariz 
1‘5 6 

Cal—Gray v. Jones, 222 P2d 319, 
99 Cal App/2d 664 

Ill.—Tuttle v. Bell. 37 N E 2d 180, 
377 Ill 610, certiorari denied 62 
S Ct 801, 315 U S. 816, 86 L Ed. 1213 
—People ex rel McDonough v 
Beemsterboer, 190 N.E. 920, 306 Ill 
432, certiorari denied Beemsterboer 
v. People of State of Illinois ex rel 
McDonough, 66 Q Ct. 86, 293 U S 
675, 79 L Ed. 673, rehearing de¬ 
nied 55 S.Ct. 138, 2*93 U.S. 630, 79 
L.Ed. 716—People ex rel McDon¬ 
ough v. Marshall Field & Co., 189 N 
E. 885, 355 Ill. 633—Blstor v. Mc¬ 
Donough, 181 NE. 417, 348 Ill. 624, 
certiorari denied 53 S.Ct. 90, 287 
U.S. 641, 77 LEd. 656—Blstor v 
McDonough, 262 IU.App. 404. 

Tex—Rosch v. First Sav. & Loan 
Ass'n, Civ.App., >203 S.W.2d 1006. 

61 C.J. p 652 note 10. 
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§ 418. Cancellation 

A statute may provide for the cancellation of a tax 
assessment on property conveyed to the state after the 
assessment has become a lien thereon. 

A statute may provide for the cancellation of a 
tax assessment on property conveyed to the state 
after the assessment has become a lien thereon. 39 
A statute providing in effect that, where real prop¬ 
erty has been assessed by two or more counties for 
the same year, and the owner has paid one assess¬ 
ment, assessments by other counties shall be can¬ 
celed, regardless of whether or not property is 
situated in that county, is not unconstitutional as 
depriving the county in which the property is 
situated of property without due process of law. 40 

§ 419. Reassessment 

The legislature has power to authorize a reassess¬ 
ment. 

The legislature has power to authorize a reas¬ 
sessment, 41 but a reassessment is illegal where it 
is not authorized, either expressly or impliedly, by 
statute, 42 or where it is expressly prohibited by 


statute. 48 The Intent of the legislature in enact¬ 
ing a statute with respect to reassessment is to be 
considered m applying the statute. 44 Where there is 
a statute authorizing reassessment, a reassessment 
may be made in, 45 and only in, 46 the instances pro¬ 
vided for in the statute; and, generally speaking, it 
may be made only in the manner authorized by 
statute; 47 but a failure to comply with a directory 
statutory provision is not fatal. 48 A reassessed tax 
is not, speaking strictly, a new tax, but is a part 
of the tax of the year in which it was first as¬ 
sessed 49 Sometimes, however, what is called a re¬ 
assessment is in fact and effect a new or original 
assessment of all of the real property of the coun¬ 
ty 50 and is governed by the rules of law applicable 
to original assessments 51 

Void original assessment . As a general rule, ei¬ 
ther by express authority or by implication from the 
statutes, a reassessment may be made where the 
original assessment, cither as a whole or as to in¬ 
dividuals, was void for illegality, error, or irregu¬ 
larity. 52 


39. Cal —People v Board of Sup’ra 
of Calaveras County, 16 P 2d 209, 
126 Cal App 670 

40. Cal —Central Pac Ry Co v 
Costa. 268 P. 991, 84 Cal App 677 

41. Ind —Board of Review of As¬ 
sessments for Lake County v 
Kranz, 66 N E 2d 89<6. 224 Ind 358 

Pa—Petition of Mason, 75 Pa Dist & 
Co. 1, 42 Mun L R 65—Common¬ 
wealth v Dr Crandall’s Health 
School, 68 Pa DJst & Co 80, 67 
Dauph Co 432—Commonwealth v 
West Penn Power Co , 50 Pa Dist. & 
Co. 265, 64 Dauph Co 59—Common¬ 
wealth v. American Gas Co . Com 
PI, 64 Dauph Co 115, alllnned 42 
A.2d 161. 352 Pa 113 

Tenn —McCord v Southern Ry Co, 
'213 S W 2d 184, 187 Tenn 247 

61 C J. p 653 note 13. 

Authority and powers of board or of¬ 
ficer to reassess see Infra 8 624 

Reassessment by assessors see Infra 
8 609. 

Reassessments as violative of due 
process of law see Constitutional 
Law 8 650 

42. D C —Hunt v District of Colum¬ 
bia, 108 F 2d 10. 71 App DC. 143— 
Tumulty v. District of Columbia, 
102 F 2d 254, 69 App D C. 390 

61 C.J. p 663 note 14. 

43. Ark —Arkansas Louisiana Gas 
Co. v. Hardin. 176 SW.2d 903, 206 
Ark. 693—State v. Anderson-Tully 
Co., 63 S.W.2d 17, 186 Ark. 170, 86 
A.L.R. 100. 

61 C J. p 653 note 16. 

44. Neb.—Swanson v. Board of 
Equalization of Fillmore County, 6 
N.W 2d 777, 142 Neb. 606. 

84 C.J.S.—52 


N M —Vermejo Club v French, 86 P 
2d 90. 43 N M 45. 

45. Wls—BorRman v Langlade 
County, 162 N W 431, 165 Wis 442 

46. Ill —People v Sheridan-Bromp- 
ton & Annex Building Corporation, 
163 NE 403, 331 Ill 495. 

61 C J p 653 note 17 

47. Okl —State v. Thompson-Parker 
Lumber Co, 46 P 2d 494, 173 Okl. 
22 

Wis—Village of Niagara v Town of 
Niagara. 245 NW 699, 209 Wis 
529 

61 C J p 653 note 18. 

Notice held necessary 

Miss —State v. Butler, 21 So 2d 650, 
197 Miss 218 

Ohio.—Application of Mulholland, 16 
Ohio Supp 103 

Tex —Ceyanes v Tabasco Consol. In¬ 
dependent School Dist, Civ App , 94 
S.W2d 537, error refused 

48. Ind —Board of Review of As¬ 
sessments for Lake County v 
Kranz, 66 N E 2d 806, 224 Ind. 358 

Mich —In re Auditor General, 126 N. 
W 630, 161 Mich. 470. 

49. Mass — Market Nat Bank v. Bel¬ 
mont, 137 Mass. 407. 

50. Ill.—Heidenway v. Harding, 168 
N.E 630, 336 Ill. 606 

61 C J. p 653 note 21. 

51. Ill.—Heidenway v. Harding, su¬ 
pra. 

52. Cal.—Wardall v. State, 177 P 2d 
270, 29 Cal.2d 639. 

Fla.—City of Fort Myers v. Heitman, 
5 So.2d 410, 149 Fla. 208. 
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Wash—King Countv v Rea, 152 P 

2d 310, 21 Wash 2d 593 
61 C J p 653 note 23 
After rejoctlon 

Under statute 'dealing with reject¬ 
ed taxes and reassessment, rejection 
may occur if property was not sub¬ 
ject to taxation when original assess¬ 
ment was made, not merely because 
it thereafter became entitled to ex¬ 
emption, and the exception from 
requirement for reassessment after 
rejection in statute dealing with re¬ 
jected taxes and reassessments ap¬ 
plies only when lands were not sub¬ 
ject to taxation at time of assess¬ 
ment for such taxes.—Petition of 
Gundry, 63 N W 2d 586, 333 Mich 700 

Duty of taxing authority 

If cancellation of assessment by 
court left tax records without assess¬ 
ment of property, and one ought to 
be made, it became taxing authority’s 
duty, in manner provided by law, to 
place property on tax rolls, value to 
be determined by the taxing authori¬ 
ties, and not court—In re Blatt, 67 
P.2d 293, 41 N.M. 269. 110 A.L.R. 656. 

Not curative act 

The statute providing for reassess¬ 
ment of property erroneously or ille¬ 
gally assessed for taxes is not subject 
to attack as curative act in sense 
that proceedings thereunder validated 
prior taxes.—Western New York & 
P Ry. -Co. v. City of Buffalo, 27 N.Y. 
8 2d 249, 176 Misc. 360, affirmed 35 
N.Y.S 2d 751, 264 App.Dlv. 832, ap¬ 
peal denied 36 N.Y.S 2d 640, 264 App 
Div. 947, appeal denied 44 N.R2d 
616, 289 N.Y. <642, affirmed 49 N.E 2d 
633, 290 N.Y. 702. 
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Undervaluation is not * ground tor reassessment 
where not made so by statute.®* The legislature has 
power to provide means and methods for reassessing 
property which has escaped its just share or propor¬ 
tion of taxation by reason of being grossly un¬ 
dervalued ; 64 and, where it has exercised this pow¬ 
er, its enactment is controlling. 66 

§ 420. Notice and Hearing 

As a general rule under the statutes persons assessed 
are entitled to notice of the assessment and a hearing. 

Whether notice is necessary may depend on the 
character of the tax, and the manner in which its 
amount is determinable, 66 and notice has been held 
not to be necessary where the tax can be attacked in 
a suit for collection 67 As a general rule under 
the statutes persons assessed are entitled to notice 
of the assessment, 68 although in the case of a tax 
not dependent on the valuation of property, and 
in which there is no discretion as to the amount, no 


notice of the assessment of the tax is necessary. 69 
Statutory provisions prescribing notice and hearing 
are mandatory, 60 and observance of such require¬ 
ments is a condition precedent to liability for the 
tax imposed. 61 It has been held that the fact that 
the statute does not expressly require notice is 
immaterial if notice i9 in fact given; 62 but it has 
also been held that notice must be provided as an 
essential part of the statutory provision, and not 
awarded as a mere matter of favor or grace. 63 On 
the taxpayer’s request, he is entitled to be informed 
of the valuation placed on his property by the as¬ 
sessor, 64 and a request as to where tax notices are 
to be sent should be made to the assessor. 66 

It is not necessary to give the same kind of no¬ 
tice as is required in proceedings for taking private 
property under the power of eminent domain. 66 It 
can only be said that such notice shall be given as 
is suitable in a given case. 67 Where the taxpayer 
has actual notice of the proposed assessment, and 


53. Del.—Corpiui Juris cited In Tay¬ 
lor v. State Tax Commissioner, SO 
A.2d 464, 46'5, 3 Terry 222. 

61 C.J. p 653 note 24. 

54. Ark.—State v. Chicago Mill & 
Dumber Corporation, 58 SW.2d 9*51, 
187 Ark 65. 

61 C J. p 653 note 25. 

fraud 

(1) State cannot recover back tax¬ 
es for undervaluation in assessment, 
where property owner has made as¬ 
sessment of property with county as¬ 
sessor and paid taxes regularly as¬ 
sessed, unless owner practiced ac¬ 
tual fraud in making underassess¬ 
ment, and the failure to assess taxes 
as required by law is not “underas¬ 
sessment.**—State v. Chicago Mill A 
Dumber Corporation, 58 S.W.2d 951, 
187 Ark. 65. 

(2) Gross underassessment of tax¬ 
payer's property is not prima facie 
evidence of fraud.—State v. Ander- 
son-Tully Co., 63 6 W.2d 17, 186 Ark. 
170, 85 A.L.R. 100 

A tax ferret proceeding by the state 
is not a proper method for reassess¬ 
ing undervalued property.—State v. 
Stephenson-Browne Dumber Co., 71 P. 
2d 991, 180 Okl. 019—State v. Chicka- 
sha Milling Co, 71 P.2d 981, 180 Okl. 
611—State v. Rorabaugh-Brown Dry 
Goods Co., 45 P.2d 488, 172 OkL 216. 

5ft. Okl—In re Assessment of Dur¬ 
ant Nat. Bank, 230 712, 107 Okl. 

65. 

61 C.J. p 653 note 2ft. 

56. U.S.—Hagar v. Reclamation DlSt. 
No. 108, Cal., 4 S.Ct 663, 111 U.S. 
701, 28 D.Ed. 569. 

61 CJT, p 653 note 30. 

Notice of increased assessment see 
infra f 510. 


57. U S.—Nickey v. State of Missis¬ 
sippi, Miss., 54 S.Ct. 743, 292 U.S 
393, 78 D Ed 1323, suggestion of er¬ 
ror overruled 146 So. 859, 167 Miss 
650, motion overruled 147 So. 324, 
167 Miss. 650. 

58. D.C.—National Savings & Trust 
Co. v. Reichelderfer, 67 F.2d 404, 
61 App.D.C. 88. 

Owner is not chargeable with no¬ 
tice of any change in real estate as¬ 
sessments except those made in quad¬ 
rennial year, or except where im¬ 
provement or alteration has been 
made during the year.—People v. Jen¬ 
kins, 179 N.E. 864, 847 Ill. 278. 

Notice held not necessary under stat¬ 
utes 

(1) Notice need not be given tax¬ 
payer of his personal property assess¬ 
ment unless amount or value returned 
by him for taxation Is altered or re¬ 
vised—In re Courlaender’s Estate, 18 
A.2d 494, 143 Pa.Super. 476. 

(2) Increase In value of real es¬ 
tate by reclassifying property listed 
without increasing aggregate value 
of whole property over previous year 
did not require notice to taxpayer.— 
Dalhn v. Scotch Dumber Co., 145 So 
452, 226 Ala. 33. 

(3) The notice to owner of realty 
provided for in statute requiring as¬ 
sessor to notify record owner of every 
piece of realty which has been val¬ 
ued at a higher figure than at previa 
ous assessment is not required where 
realty is assessed under statute re¬ 
quiring assessor to consider improve¬ 
ments, if over one hundred dollars 
in value, in making assessment— 
Watson Bros. Realty Co. v. Douglas 
County, 32 N.W.2d 763, 149 Neb. 799.1 
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[ 59. Wyo.—Morrison-Knudson Co v. 
State Board of Equalization, 135 
P 2d 927, 68 Wyo. 600. 

61 C.J. p 653 note 31. 

60. U.S —In re Chicago Rys Co , C. 
A Ill, 175 F 2d 282, certiorari de¬ 
nied People of State of Ill. v Sulli¬ 
van. 70 S.Ct 94, 838 U.S. 850, 94 
DEd 521 

Ill.—Dindheimer v. Nelson, 16 N.E.2d 
734, 369 Ill. 312. 

Neb—Rosenbery v. Douglas County, 
244 N.W. 398, 123 Neb. 803. 

Okl —Alexander v. G. A. Nichols, 
Inc, 97 P.2d 33, 186 Okl. 456. 

61 C J. p 655 note 37. 

Notice held given 

Ark —McKinley v. R. D. Payne A Son 
Dumber Co., 143 S W.2d 38, 200 Ark. 
1114. 

61. Ill —W. R. Roach A Co. v. Hard¬ 
ing, 181 NE. 331, 348 Ill. 454. 

61 C.J. p 655 note 88. 

62. Conn—West Hartford v. Cole¬ 
man, 89 A. 1120, 88 Conn. 78. 

63. U.S —Security Trust A S. V. 
Co. v. Dexington, Ky, 27 S.Ct 87, 
203 U.S. 323, 51 D.Ed. 204. 

64. Neb—Darr v. Dawson County, 
139 N.W. 852, 93 Neb 93. 

61 C.J. p 655 note 41. 

65* Mont.—Sutter v. Scudder, 103 P. 
2d 303, 110 Mont 390. 

66. US —Deigh v. Green, Neb., 24 S. 

Ct 390, 193 US. 79, 48 D.Ed. 628. 
61 C.J. p 655 note 48. 

67« U.S.—Glldden v. Harrington, 
Mass., 23 S.Ct 574, 189 U.S. 255, 
47 D.Ed 798. 

Notice held sufficient 
Va.—City of Norfolk v. Stephenson* 
38 S.E.2d 570, 18ft Va. 805, 171 A. 
D.R. 1844, 
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has agreed to the valuation set forth in the notice, a 
preliminary notice of the proposed assessment has 
been held to be waived. 68 It is not necessary that 
the owner should have notice of every stage of the 
proceedings, 69 and it is sufficient if he receives rea¬ 
sonable notice at any time before the tax becomes 
an absolute and final charge 70 It has even been 
held that it is sufficient if the property owner has 
notice before his title to his property is actually 
divested by issuance of a deed to another person 71 
The giving of notice will not be presumed where, 
under the procedure adopted, it was not required by 
statute. 72 

Since the taking of property under the power of 
taxation is a proceeding in rem, 73 such notice need 
not be personal. 74 Constructive notice, 75 by publica¬ 
tion 76 or by posting in public places, 77 is sufficient, 
and the enactment of a tax law has itself been held 
sufficient notice where it prescribes the time and the 
place for meeting of assessors with opportunity then 
to be heard, 78 or where the only mode prescribed 
for collection is by suit. 79 While a particular no¬ 
tice may be fatally defective or erroneous and a 
nullity, 80 the courts are inclined to uphold a notice 
which, although irregular in minor particulars, is 


sufficient to bring home In any way to the actual 
knowledge of the person affected the facts of which 
it 19 supposed to inform him. 81 

Hearing. Where the taxpayer is entitled to a 
hearing, it is essential that the law should afford it 
to him as a matter of right, 82 and it will not suffice 
that the taxpayer may have been afforded a hear¬ 
ing as a matter of grace 83 Likewise, it is not 
enough that an opportunity is given to submit in 
writing all objections to, and complaints of, the tax 
to the board, 84 as a hearing m its very essence de¬ 
mands that he who i 9 entitled to it shall have the 
right to support his allegations by arguments, how¬ 
ever brief, and, if need be, by proof, however in¬ 
formal. 85 The taxpayer is entitled to a hearing at 
some stage of the proceedings, 86 before the tax 
becomes irrevocably fixed as a charge on his prop¬ 
erty, 87 although an administrative hearing is not 
a prerequisite unless made so by statute. 88 The 
right of a taxpayer to appeal from the assessment 
affords him an opportunity to be heard. 89 A pro¬ 
vision that the taxpayer shall have an opportunity to 
have a hearing is for the benefit of, and may be 
waived by, the taxpayer. 90 


68- Md—Wascna Housing Oorp v 
Levay, 52 A.2d 903, 188 Md. 383 

Proposed action. 

Preliminary notice of proposed as¬ 
sessment is simply a means of in¬ 
forming taxpayers of proposed action, 
so that he may have an opportunity 
to present his side of the case—Wa- 
sena Housing Corp. v. Levay, supra 

69. N.M—Maxwell v. Page, 168 P 
492, 23 N M. 356, 6 A L R. 155. 

61 C.J. p 655 note 50. 

70. Ga.—Hardin v. Reynolds, 6 SE 
2d 328, 189 Ga 534. 

61 C.J. p 656 note 51. 

71. Wash—State v. Whittlessey, 50 
P. 119, 17 Wash. 447. 

72. N.Y.—Saranac Land, etc., Co v. 
Roberts, 109 NTS 547, 125 App. 
Div. 333, affirmed 88 N.E. 753, 105 
N.Y. 303. 

73. U.S.—Ontario Land Co v. Yordy, 
Wash, 29 S.Ct. 278, 212 U.S. 152, 
53 L.Ed 449. 

74. Ill.—People ex rel. Isbell v. Al¬ 
bert, 86 NE.2d 237, 403 Ill. 469. 

Ohio—Holmes v. Bowen, 19 N.E.2d 
974, 60 Ohio App< 168. 

61 C J. p 656 note 57. 

26otioo may b# general and statutory 
Wis.—Milwaukee County v. Dorsen, 
242 N.W. 515, 208 Wis. 637. 

75. Mont.—State v. Silver Bow 

County Second Judicial Dist. Ct, 
109 P. 438, 41 Mont. 357. 

61 C.J. p 656 note 58. 


76. Tex—Young v Jackson, 110 S 
W. 74, 50 Tex.Civ.App 351. 

61 C J p 656 note 59. 

77. US —Glidden v Harrington, 
Mass, 23 SCt 674, 189 US. 255, 47 
L.Ed. 798. 

78. Cal.—Lahman v. Hatch, 66 P. 
621, 124 Cal 1. 

61 C J p 656 note 61. 

79. Vt.—Clark v. City of Burlington, 
143 A 677, 101 Vt. 391. 

61 C J. p 656 note 62. 

80. Me—Foulkes v. Nevers, 111 A. 
335, 119 Me. 315. 

61 C.J p 657 note 64 

81. Wash —Edison Electric Illumi¬ 
nating Co v. Spokane County, 60 P. 
132, 22 Wash. 168. 

61 C.J p 657 note 65. 

82. US—U. S. v. City State Bank, 
D C.Tenn , 19 P.Supp. 775 

Ariz—Brophy v Powell, 121 P.2d 647, 
58 Ariz 543—Consol. Motors v. 
Skousen, 109 P 2d 41, 56 Ariz 481, 
132 ALR 1040 Certiorari denied 
Skousen v. Consol Motors, 62 S.Ct. 
64, 814 U.S. 631. 86 L.Ed. 507— 
Powell v. Gleason, 74 P.2d 47, 60 
Ariz 542, 114 A.L R 838. 

Cal.—People v. Santa Fe Federal Sav. 
& Loan Ass’n, 171 P.2d 718, 28 Cal 
2d 675. 

Ga—Pullman Co. v. Suttles, 199 S.B. 
821, 187 Ga. 217—Shippen Bros. 
Lumber Co. v. Elliott, 65 S.E. 509, 
134 Ga. 699. 


N-J—Jersey City v Kelly, 47 A 2d 
364, 134 N.J.Law 239. 

Ohio.—Zangerle v Evatt, 41 N E 2d 
369, 139 Ohio St. 563—Atsaroff v 
Evatt, 9 Ohio Supp 141. 

83. Ga.—Shippen Bros. Lumber Co 
v. Elliott, 65 S E 509, 134 Ga. 699 

84. U S —Londoner v Denver, Colo , 
28 SCt. 708, 210 U.S. 373, 62 L Ed 
1103 

85. U.S —Londoner v. Denver, supra. 
61 C.J p 657 note 73. 

86. Cal —People v Santa Fe Federal 
Sav. St Loan Ass’n, 171 P 2d 713, 
28 Cal.2d 675. 

parte appraisements are not 

void where taxpayer is later given 
full opportunity to assert his de¬ 
fense —-Highland Park Independent 
School Dist. v Republic Ins. Co, Civ. 
App, 162 S.W.2d 1056, reversed on 
other grounds Republic Ins. Co. v. 
Highland Park Independent School 
Dist., 171 SW.2d 342, 141 Tex. 224. 

87. Ill —Griffin v. Cook County, 16 
N.E 2d 906, 369 Ill. 380. 118 A.L R 
1157. 

88. Cal —People v. Santa Fe Federal 
Sav. & Loan Ass’n, 171 P 2d 713, 
28 Cal.2d 675. 

89. Md.—State v. Baltimore. 65 A. 
369, 105 Md. 1, 11 Ann Cas 716 

90. Vt—Union Twist Drill Co. v. 
Harvey, 87 A.2d 389, 113 Vt. 493. 
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D. ASSESSMENT OF CORPORATE STOCK, FRANCHISES, AND PROPERTY 


§ 421. In General 

Statutes governing the manner or mode of assessing 
corporate stock, franchises, or property must be sub¬ 
stantially followed. 

The manner and mode in which corporate stock, 
franchises, and property shall be assessed depend 
on the statute providing therefor, 91 and an assessing 
officer or board, in order to make a valid assess¬ 
ment, must substantially follow and comply with 
the provisions of the statute. 92 Rules adopted or 
prescribed by such officer or board may, however, 
be suspended or disregarded when they are for his 
or its' convenience and not to secure any right to 
the corporation. 93 Each corporation must be sepa¬ 
rately assessed, in the absence of statute provid¬ 
ing otherwise, and the assessing officer or board is 
without authority to go behind the corporate entity 
for the purpose of showing that two or more cor¬ 
porations are owned by the same person or per¬ 
sons. 94 Where a proper assessment of corporate 
property has been made, the fact that a reviewing 
board allows an improper credit, whereby the tax 
payable is reduced, m no way invalidates the as¬ 
sessment. 96 An assessment arbitrarily made cannot 
be sustained. 96 The legislature has power to au¬ 
thorize a reassessment of corporate stock or prop¬ 
erty, or the completion of an imperfect assessment. 97 

Assessment of corporate stock against stockhold¬ 
ers or corporation . An assessment is necessary to 
create and define the liability of a taxpayer for a 


capital stock tax. 98 Where a statute provides for 
the assessment and taxation of shares of stock 
against the stockholders, an assessment of the value 
of such shares against the corporation is void; 99 
and, similarly, assessments of corporate stock made 
against stockholders are nullified by the subsequent 
taking effect of a statute requiring the assessment 
of shares against the corporation. 1 

* 

§ 422. Sources of Information Necessary for 
Making Assessment in General 

In the absence of a statute to the contrary, an as¬ 
sessor may obtain from any proper source the Informa¬ 
tion necessary for assessing the property, capital stock, 
or franchise of a corporation. 

Unless it is otherwise provided by statute, the 
officer or board charged with the duty of assessing 
the property, capital stock, or franchise of a corpo¬ 
ration may obtain the information necessary for the 
making of an assessment from any proper source 2 
A condensed financial statement, however, as ordi¬ 
narily published by corporations, should not be used 
as the basis for a determination of either the value 
or the items of property to be taxed, since it may 
include nontaxable property, and sets forth the 
book value rather than the actual value of the com¬ 
pany’s assets. 3 The dividends paid by a corporation 
are not alone sufficient for determining its earn¬ 
ings for purposes of taxation or to establish the 
fact that earnings were made within the tax year. 4 


91. Mont —Northern Pacific R. Co. 
v. Carland, 3 P 134, 5 Mont 146. 

Pa.—Commonwealth v. New York, C. 
& St. L. R. Co., Com PI., 67 Dauph. 
80, affirmed 47 A.2d 272, 354 Pa 388, 
appeal dismissed 67 S.Ct. 205, two 
cases, 329 US. 682, 91 L Ed 600. 
Applicability to pending notions 
The statute authorizing tax com¬ 
mission to reaudlt and restate fran¬ 
chise tax account of any corporation 
is remedial, not affecting tax itself, 
corporation's liability, or manner of 
imposing tax, and hence Is applica¬ 
ble to actions pending at Its effective 
date—In re Weiss, 800 N.Y.S. 585, 
165 Misc 627. 

92. Mont.—State v. State Board of 
Equalization, 186 P. 697, 66 Mont. 
413. 

61 C.J. p 659 note 4. 

93. Ill.—People v. St. Louis Mer¬ 
chants* Bridge Co., 125 N.E. 752, 
291 Ill. 95. 

94. Cal.—Pioneer Express Co. v. Ri¬ 
ley, 284 P. 668, 208 Cal. 677. 


95. Ky.—Commonwealth v. Kinni- 
conick, etc., R Co., 104 S.W. 290, 
31 Ky.L. 859. 

96. Ill —People v. St. Louis Electric 
Bridge Co, 125 N.E. 280, 290 Ill 
307—Calumet, etc, Canal, etc., Co. 
v O'Connell, 106 NE 452, 265 Ill 
106. 

Judicial remedies for review and cor¬ 
rection of assessments see infra H 
561-584. 

97. N.Y.—People ex rel. Consolidat¬ 
ed Nat. Bank of New York v. Pur¬ 
dy, 89 NE. 844, 196 NY. 550- 
People ex rel. American Exch. Nat. 
Bank v. Purdy, 89 N E. 838, 196 
N.Y. 270. 

98. Pa.—Commonwealth v. Southern 
Pennsylvania Bus Co., 15 A.2d 375, 
339 Pa. 621. 

99. N.D.—Merchants’ State Bank of 
Velva v. McHenry County, 153 N. 
W. 386, 81 N.D. 108. 

61 C.J, p 659 note 11. 

Designation of corporation or stock¬ 
holders on assessment roll see in¬ 
fra i 461. 


L La —Hughes v. City Trust & Sav¬ 
ings Co., 91 So. 747, 151 La. 313 

2. N.Y.—People v. State Board of 
Tax Com’rs, 127 N.Y.S. 918, 143 
App Div. 26, reversed on other 
grounds 96 NE 435, 203 N.Y. 119 

61 C.J. p 660 note 13. 

Xnoome tax return.; assessment held 
proper 

Ill—People v. Pioneer Tailoring Co, 
29 N E 2d 100, 374 Ill. 19L 
Wide latitude on reaudlt 

In connection with its reaudit and 
restatement of corporation’s fran¬ 
chise tax account, tax commission 
should be allowed wide latitude in ex¬ 
amining corporate books and records, 
as against contention that It may 
reaudit only whatever papers and re¬ 
ports may be in its possession—In 
re Weiss, 300 N.Y.S. 685, 165 Misc. 
627. 

3. Tex.—City of Galveston v. Ameri¬ 
can Nat. Ins. Co., Civ.App., 14 S.W. 

2d 897. 

4. N.Y.—People v. Feitner, 79 N.Y S. 
975, 78 ± pp.Div. 313. 


820 



84 C.J.S. 


TAXATION 


§§ 423-424 


§ 423. Particular Classes of Corporations 

The assessment of corporate stock, franchises, and 
property is considered with respect to particular 
classes or types of corporations infra §§ 424-428. 

Examine Pocket Parts for later cases. 

§ 424. -Banks 

a. In general 

b. Ascertainment of amount of deposits 

c. Assessment of capital 

d. Assessment of shares of stock 

a. In General 

The property of a bank should be assessed according 
to statutory rules and at its fair or actual value; de¬ 
ductions should likewise conform to statutory provisions. 

Property of a bank should be assessed for taxation 
according to the rule laid down by statute, 5 and at 
its fair or actual value, 6 and the assessment should 
include real and personal property, cash and credit 
items, and such other elements as may come within 
the terms of the particular statute under which the 
assessment is being made or by which the tax is 
imposed. 7 Under particular statutes, banks have 
been held not assessed directly on the actual value 
of their assets, tangible and intangible, 8 and a 
statute has been held not to limit the tax on banks 
and trust companies to earnings derived from the 
lending of money or credit, exempting income from 
other sources 9 Realty owned by a bank cannot be 
taxed as part of its personal assets, whether the 
bank is solvent or insolvent 10 The assessment of 
a tax on land owned by an insolvent bank to the 


bank rather than to its superintendent as ex officio 
receiver has been held a mere irregularity, not war¬ 
ranting equitable interference. 11 

Deduction of indebtedness . A statute authorizing 
taxpayers to deduct from their credits or assets 
all debts owing by them is applicable to banks. 12 
Where deposits of a bank are not to be deemed a 
part of its assets, taxable as such, it is, nevertheless, 
a general rule that they are not to be treated as 
debts or liabilities which may be deducted from as¬ 
sets or credits, in assessing the latter, 13 except 
where their deduction is specifically authorized by 
statute. 14 There is, however, authority for a view 
to the contrary. 15 In accordance with the general 
rule, stated infra § 446, that mere speculative ob¬ 
ligations or liabilities are not deductible as indebted¬ 
ness, a reserve fund set up by a bank to cover pos¬ 
sible losses from bad loans, which it may never 
incur, is not to be deducted or excluded 16 

Deduction from income or earnings. Interest paid 
by a national bank to depositors on savings ac¬ 
counts has been held not deductible in computing 
gross earnings, within a statute imposing a tax on 
the gross earnings of national banks; 17 and where 
a franchise tax is reckoned on the net income, de¬ 
fined as the gross income less deductions allowed, 
a bank cannot claim, as a deduction for a particular 
year, losses resulting from default in bonds and oc¬ 
curring, with the knowledge of its officer, before 
that year 18 Under statutes so providing, state 
banks subject to a state tax on income may be en¬ 
titled to credits for ad valorem taxes on stock paid 
to a city. 19 


5. Wash—Bank of Fairfield v. Spo¬ 
kane County, 22 P.2d 646, 173 Wash 
145, followed In Spokane & Eastern 
Trust Co v. Spokane County, 22 
P 2d 656, 173 Wash 699 

Liability of banks to taxation see su¬ 
pra 98 143-155. 

Place of taxation see supra 9 336. 

▲ bank building is to be valued at 
the full value which could ordinarily 
be obtained for it at private sale — 
State ex rel First & Lumbermen’s 
Nat Bank of Chippewa Falls v. Board 
of Review of City of Chippewa Falls, 
296 N.W. 614, 237 Wis. 306. 

6 . Or.—Citizens' Nat Bank of Baker 
City v. Baker County Board of 
Equalization, 222 P. 341, 109 Or. 
669. 

61 C J. p 688 note 64. 

7. NM—Albuquerque First Nat. 

Bank v. Albright, 86 P. 648, 13 N 

M 514, affirmed 28 S.Ct. 349, 208 

U.S. 548, 52 L.Ed. 614. 

61 C.J. p 689 note 65. 

Federal bank building 

U 9 —State of Minnesota t. Federal 


Reserve Bank of Minneapolis, D.C. 
Minn , 25 F Supp 14. 

Fixtures; equipment 

(1) Bank’s trade fixtures and 
equipment, all, or practically all, of 
which could be removed from leased 
premises without substantial injury 
to building, could not be taxed to 
bank as realty.—First Nat. Bank of 
Portland v Marion County, 130 P.2d 
9, 169 Or. 695. 

(2) Assessment of fixtures, vault 
doors, and counterlines held valid — 
Simms v Los Angeles County, 217 
P 2d 936, 35 Cal.2d 303, certiorari 
denied 71 S Ct 207, 340 U.S 891. 95 
L Ed 646, rehearing denied, 71 S Ct. 
291, 340 US. 916, 95 L Ed 662. 

8. Ariz—Gibbons v. White, 54 P 2d 
555, 47 Ariz. 180. 

9. Ind —Bankers Trust Co. v. De¬ 
partment of Treasury, 1 N E 2d 935, 
210 Ind. 530. 

10. Ind—Folk v. Heckler, 1 N.B.2d 
124, 210 Ind. 68. 

11. Ariz.—Federal Land Bank, of 
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Berkeley v. Tuma County, 22 P 2d 
405, 42 Ariz. 45. 

19. Mont.—Clark v. Maher, 87 P 2T2, 
34 Mont. 391 

61 C J. p 689 note 67. 

Deduction of indebtedness of corpo¬ 
rations generally see infra 9 446 

13. Mont —Clark v. Maher, supra. 

61 C J. p 689 note 69. 

14. Tex—Griffin v. Heard, 14 SW 
892, 78 Tex 607. 

61 C J p 689 note 70. 

15. NY—People ex rel. Bridgeport 
Sav Bank v. Barker, 47 NE 973, 
154 N Y 128—People ex rel Groton 
Sav Bank v. Barker, 45 N.Y.S 811, 
19 App Div. 64. reversed on other 
grounds 47 N.E 1103, 154 N.Y 122 

16. U S,—Bank of Arizona v Howe, 
D C Ariz., 293 F. 600. 

17. DC.—Hamilton Nat Bank v 
District of Columbia, 156 F.2d 843, 
81 U S.App D.C. 200. 

18. Cal.—People v, Richardson, 99 
P.2d 366, 37 Cal App.2d 275. 

19. Mo.—First Nat. Bank of St. Jo- 
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Classification of banks. An administrative classi¬ 
fication of banks into savings banks and banks 
which are not such, for purposes of a gross earnings 
tax, is invalid wherte all the banks involved engage 
in both savings account and commercial banking 
business. 20 

b. Ascertainment of Amount of Deposits 

In determining the amount of bank deposits for tax 
purposes, various Items have been excluded, such as tax- 
exempt deposits or Investments thereof and checks not to 
to be drawn against until paid. 

Where money on deposit in a bank is considered 
as assets of the bank, and so taxable to it, or 
where a statute imposes a franchise or other tax 
on banks to be measured by the amount of the 
deposits, the tax is to be computed on the amount of 
money credited to depositors, 21 except, it has been 
held, deposits invested in tax-exempt securities 22 
and securities on which a tax has been assessed and 
paid, 28 and except deposits 24 and investments of 
deposits 25 which under the statutes in force are 
exempt from taxation. Checks or drafts accepted 
by a bank as cash items, and the amount of which 
may be withdrawn or checked against by the de¬ 
positor at once, are to be included in the total of 
deposits; 26 but checks received for collection only, 
and not to be checked against until paid, are not to 
be included. 27 


The term "deposits” as used in tax statutes is not 
to be taken as synonyfnoqa with “assets,” and un¬ 
divided profits of a bank or a guaranty fund set 
up by it is not to be included in computing the 
tax. 28 

c. Assessment of Capital 

Several modes of valuing the capital of a bank for 
tax purposes have been held valid. In the absence of a 
statute providing otherwise, proper deductions include 
capital invested in tax-exempt securities, separately taxed 
realty, and other property. 

It has been held proper to arrive at the valuation, 
of the capital of a bank, for tax purposes, by 
adding to the par value of the capital stock paid 
up the amount of surplus and undivided profits, 
less expenses and taxes paid, 29 or by determin¬ 
ing the aggregate true value of all the bank's 
assets, deducting therefrom the value of its real 
estate where that is required to be separately as¬ 
sessed. 30 The full face value of notes, including 
unearned and uncollected interest, is properly con¬ 
sidered as an asset where so set up on the books of 
the bank and in its statement. 31 

Deductions. In accordance with the general rule, 
discussed infra § 448, as to property not subject 
to local taxation, capital of a bank invested in 
tax-exempt securities is to be deducted or ex¬ 
cluded in assessing the capital for taxation. 32 In 


seph v. Buchanap County, 205 8. 
W.2d 726, 366 Mo. 1204. 

20. D C.—Hamilton Nat. Bank v. 
District of Columbia, 166 F.2d 843, 
81 U.S.App.D.C. 200. 

21. Mass—In re Suffolk Sav. Bank, 
23 N.B. 728, 161 Mass. 103. 

61 C J. p 689 note 76. 

Deduction of toml estate taxes 
Conn—Savinas Bank of Rockville v. 
Wilcox, 167 A. 713, 117 Conn. 196 
—^Savings Bank of Rockville v. 
Wilcox, 167 A. 709, 117 Conn. 188. 

22 . Md,—State v. Sterling 20 Md. 
602 < 

23. Md—State ▼. Sterling, supra. 

24. Md—State v. Sterling, supra. 

25. Mass—Provident Institution tot 
Savings in Town of Boston v Com¬ 
monwealth, 168 N.El 86, 269 Mass. 
124. 

61 C J. p 689 note 80. 

26. U S —Bank of the Metropolis v. 
Weber, C.CNT, 41 F. 418. 

2 *1. US—Bank of the Metropolis V. 
Weber, supra. 

28. Mass.—In re Suffolk Sav. Bank, 
23 Nfc. 728. 151 Mass. 103. 

28. Idaho,—First Nat. Bank v. 

Board of Com’ys of Latah County, 
232 P. 906, 40 Idaho 891. 

&A Miss.—Board of Sup’rs of Quit¬ 


man County v Riverside Bank, 131 
So 80, 158 Miss 653. 

61 C.J. p 689 note 87. 

31. Mont —Miners Nat. Bank of 
Butte v. Silver Bow County, 148 
P.2d 538, 116 Mont 31. 

32. Fla.—Lewis State Bank v. 
Bridges, 156 So. 144, 115 Fla 784. 

Pa.—Pennsylvania Co for Insurances 
on Lives and Granting Annuities 
v. Wagner, Com.Pl., 53 Dauph.Co. 
186. 

61 C.J. p 689 note 89. 

Sratkraal bank Stooks excluded 
National bank stocks owned by 
trust company could not be included 
in the base or measure of the tax to 
its shareholders on Its shares, inas¬ 
much as the stocks were already 
taxed to the company as owner, and 
It was established that national bank 
stocks were all capital stock Invest¬ 
ments of the company —Common¬ 
wealth v. Union Trust Co. of Pitts¬ 
burgh, 27 A.2d 16, 345 Pa. 298—Penn¬ 
sylvania Co. for Insurances on Lives 
and Granting Annuities v. Wagner, 
Com.Pi., 68 Dauph.Co. 186. 

investments of deposited moneys 
do not constitute tax base.—Common¬ 
wealth v. Union Trust Co, of Pitts¬ 
burgh, 27 A.2d 15, 346 Pa. 298. 

Shares la foreign co r porations 
Under statute providing for t&X on 
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value of trust company's shares aft¬ 
er deducting value of shares held by 
company In corporations required to 
pay a capital stock tax, shares of 
foreign corporations doing business 
In state and obligated to pay fran¬ 
chise tax analogous to the capital 
stock tax could be deducted in deter¬ 
mining the tax base, since otherwise 
double taxation would result—Com¬ 
monwealth v. Union Trust Co. of 
Pittsburgh, supra—Pennsylvania Co. 
for Insurances on Lives and Grant¬ 
ing Annuities v. Wagner, Com PI., 63 
Dauph.Co. 186. 

Shares la corporations relieved of 
tex 

Under statute providing for taxa¬ 
tion of shares of stock of domestic 
corporations, as much of the shares 
of trust company as is invested In 
the stock of corporations which are 
relieved from the payment of a capi¬ 
tal stock tax, either because of an 
act of assembly or because they are 
beyond the state’s power to tax. Is 
not taxable.—Commonwealth v. Prov¬ 
ident Trust Co. of Philadelphia, 180 
A. 16, 819 Pa. 885, followed in 180 
A. 20, 819 Pa. 395, 180 A. 21, first 
case, 219 Pa. 895 and 180 A. 21, sec¬ 
ond case, 819 Pa. 896—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Wagner, Cbm. 
PL, 63 Dauph.Co. 186. 
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the absence of any showing as to whether tax- 
exempt securities held by a bank represent an in¬ 
vestment of part of its capital funds or part of its 
deposits, deduction on account thereof may be 
denied; 13 but, where it cannot be established 
whether exempt securities were purchased with net 
assets or with deposits, the court, in fixing the tax 
base, may apply the apportionment formula, which 
ascertains the ratio which the net assets bear to the 
total permanent investments, and apply that ratio 
to the exempt securities. 34 

The value of real estate and other property owned 
by a bank, and separately assessed and taxed within 
the state, is proper to be deducted or excluded in 
assessing its capital or total assets, 85 except where 
the value of such property has been excluded from, 
or has not been included in, the ascertained value 
of the capital or assets, 36 and except where other¬ 
wise provided by statute. 87 Where the amount of 
real estate which a bank may own, or the amount 
of its capital and surplus which may be invested in 
real estate, is limited by statute, no deduction may 
be made exceeding such amount; 38 and, similarly, 
where real estate acquired by a bank in excess of 
the amount in which it is permitted to invest its 
capital is allowed by statute to be held by it for 
a limited time only, no deduction may be made for 
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realty which it has held beyond the prescribed 
time.* 3 

No presumption will be indulged that real estate 
owned by a bank is rightfully held, under such stat¬ 
utes, so as to be deductible, 40 and the burden of 
showing the right to a deduction on account thereof 
is on the bank, if such right is questioned. 41 No 
deduction may be made for real estate situate in 
another state. 42 Except where otherwise provided 
by statute, 43 the amount to be deducted for real 
estate is its assessed valuation, 44 rather than its 
cost 45 or the valuation at which it is carried on 
the bank's books. 46 It has been held, however, 
that in the absence of any showing to the contrary 
land will be presumed to be equal m value to the 
amount invested therein. 47 In no case may any 
greater amount be deducted for real estate than the 
value which such real estate was considered to have 
in arriving at the value of the capital as a whole. 48 
Where real estate owned by a bank is mortgaged, 
only the value of the property above the mortgage 
should be deducted, and not the whole value regard¬ 
less of the mortgage. 49 For the purpose of deter¬ 
mining whether or not its value is deductible, real 
estate acquired in payment of prior indebtedness is 
to be deemed an investment of the bank’s capital. 60 

Under a statute authonzing the deduction of the 
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S3. NY—People v Lockport Board 
of Education, 46 Barb. 588. 

34. Pa.—Commonwealth v. Union 
Trust Co of Pittsburgh, 27 A.2d 15, 
S45 Pa 298. 

Assumption, as to permanent invest, 
ments 

It is assumed that, where perma¬ 
nent investments exceed the total 
capital, surplus, and undivided prof¬ 
its, such net assets are wholly invest¬ 
ed in the permanent investments, and 
only the excess of the permanent in¬ 
vestments represent investments of 
deposits.—-Commonwealth v. Union 
Trust Co. of Pittsburgh, supra. 
Determination with reasonable oer- 
tainty 

Where it could have been determin¬ 
ed with reasonable certainty that na¬ 
tional bank's investment in tax-free 
securities represented an investment 
of capital, surplus, and undivided 
profits, assessors erroneously made 
capital stock tax assessment on pro¬ 
portion rule theory —-Manufacturers 
Nat. Bank of Detroit v. City of De¬ 
troit 289 N.W. 818, 292 Mich. 31. 

38. Neb.—In re Assessment of First 
Trust Co. of Lincoln, 141 N W. 1037, 
93 Neb. 792, rehearing denied 142 
N.W. 542, 98 Neb, 795. 

61 C.J. P 689 note 92. 

33 - Ind.—Smith v. Stephens, 91 N.E. 


167, 173 Ind. 564, 30 L.R A.,N S, 
704. 

37. Idaho—Wesier Nat Bank v. 
Washington County, 164 P. 1014, 30 
Idaho 332. 

61 C J p 690 note 94, 

38. Kan—First Nat. Bank v. Moon, 
170 P. 33, 102 Kan. 334, L.R A.1918C 
986. 

61 C J. p 690 note 95. 

39. Kan —First Nat. Bank v. Moon, 
supra. 

Wash —Scandinavian American Bank 
of Tacoma v Pierce County, 161 P 
469, 93 Wash. 671 

40. Okl—In re Walters Nat Bank of 
Walters, 228 P 953, 100 Okl 155 

41. Okl —In re Walters Nat. Bank 
of Walters, supra. 

Wash —Scandinavian American Bank 
of Tacoma v. Pierce County, 161 
P. 469, 93 Wash. 671. 

48. Kan —First Nat Bank v. Moon, 
170 F 33, 102 Kan 334, L.R A 191SC 
986. 

43. Utah —Pingree Nat. Bank of Og¬ 
den v. Weber County, 183 P. 334, 
54 Utah 599 
61 C J P 690 note 1. 

Amount permitted by bank exami¬ 
ners to be carried on books as asset 
is proper deduction, under statute, 
rather than amount at which realty 
was assessed for taxatioh purposes — 
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Miners Nat. Bank of Butte v. Silver 

Bow County, 148 P.2d 538, 116 Mont 

31. 

44. Va,—Commonwealth v. Virginia 
Bank & Trust Co., 66 S.E. 853, 110 
Va. 562. 

61 C.J. p 690 notes 3, 4. 

45. N.Y—People ex rel. Van Vest v. 
Com'rs of Taxes and Assessments. 
80 NY 573 

Or.—Citizens* Nat. Bank of Baker 
City v. Baker County Board of 
Equalization, 222 P. 341, 109 Or. 6C9. 

46. Neb.—First Nat. Bank of Blue 
Hill v. Webster County, 113 N.W. 
190, 77 Neb 815. 

61 C J. p 690 note 4. 

47. Ind —Smith v. Stephens, 91 N.E. 
167, 173 Ind. 664, 30 L.R.A..N.S., 
704. 

48. Wash.—Scandinavian American 
Bank of Tacoma v. Pierce County, 
161 P 469, 93 Wash. 671. 

49. Wash —Scandinavian American 
Bank of Tacoma v. Pierce County, 
148 P. 18, 85 Wash. 348. 

50. Idaho.—Independent School Dist 
No. 1, Lemhi County, v Board of 
Com*rs of Lemhi County, 251 P 619, 
43 Idaho 819, followed in City of 
Salomon, Lemhi County, v. Board 
of Com'rs of Lemhi County, 251 
P. 620, 43 Idaho 291. 
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value of securitifes representing the investment of 
capital, surplus, or undivided profits, the purchase 
of shares of a safe deposit company by a bank, for 
the purpose of having a safe deposit business op¬ 
erated adjacent to its banking offices, is such an 
investment. 61 A deduction for a reserve for losses 
on bonds has been denied where the item does not 
cover all bonds so as to show whether the whole 
list shows appreciation or depreciation. 62 

d. Assessment of Shares of Stock 

(1) In general 

(2) Deductions 

(1) In General 

Bank shares are to be assessed at their true or actual 
value, which, unless otherwise provided by statute, is 
ordinarily their fair market value. A method prescribed 
by statute for valuing such shares must be pursued. 

A tax on the shares of a banking corporation is 
in effect a tax on the corporation itself. 53 Where 
authorized by statute the shares in a bank may be 


assessed against the bank as agent for its stock¬ 
holders, 64 but under some statutes it has been held 
that a bank’s stock cannot be assessed directly 
against the bank on its failure to return it for taxa¬ 
tion, since the assessment is then properly against 
the stockholder. 55 A statute providing for a tax 
against the shares of stock of a bank, and not 
against its capital or assets, has been held to pre¬ 
scribe the exclusive method for taxing a bank as 
long as it is a going concern and actively engaged 
in the banking business. 66 

Shares of stock of a bank are to be assessed for 
purposes of taxation at their true or actual value, 57 
which, as in the case of shares of other corpora¬ 
tions, as discussed infra § 452, is, unless it is other¬ 
wise provided by statute, 68 ordinarily not their 
nominal value or their book value, but their fair 
market value, 59 although from that, it has been held, 
a reasonable deduction may be made, where justified 
by the condition of the market and of the bank, to 
provide against fluctuations of the market price and 


51. Mich.—Manufacturers Nat. Bank 
of Detroit v. City of Detroit, 289 N. 
W. 318, 292 Mich. 31. 

52 . Mont.—-Miners Nat Bank of 
Butte v. Silver Bow County, 148 P. 
2d 638, 11G Mont. 31. 

53. La.—Interstate Tax Bureau v 
Conway, 166 So 463, 180 La. 463 

Taxation of bank stock in general 
see supra $5 146, 153. 

Shares of national hanks 

Under federal statutes, the assess¬ 
ment of shares of national banks for 
ad valorem tax purposes must be to 
the shareholders and no other form 
of assessment is valid or enforceable 
—Flournoy v. First Nat. Bank of 
Shreveport, 3 So.2d 244, 197 La. 1067 

54. Presumption 

Where state, under federal statute, 
had elected to tax shares in nation¬ 
al bank, assessment made directly 
against bank would be presumed to 
have been against bank as agent of 
shareholders —Odland v. Findley, D. 
C.Ohio, 38 FSupp. 663, reversed on 
other grounds, C.C.A., Findley v. Od¬ 
land, 127 F.2d 948. 

purpose of statute; request by bank 

The statute providing that aggre¬ 
gate value of bank stock may be as¬ 
sessed in one lump sum to bank, if 
bank shall so request, is Intended to 
render assessment and collection of 
taxes more convenient for all con¬ 
cerned, and to simplify collection 
from nonresident shareholders, and 
contemplates that the shares shall be 
assessed, and not the capital stock of 
the bank itself, and that the tax shall 
be assessed in solido against bank 
as agent for its shareholders, to be 
paid by bank and collected by it from 
stockholders; under such statute, it 


would be the statutory duty of the 
assessor to assess owners of the 
shares directly, in absence of such 
request of the bank; a letter writ¬ 
ten by bank president to chairman of 
board of assessors authorizing assess¬ 
ment of all bank stock to president 
“et al. M could only indicate that bank 
desired to be assessed in one lump 
sum on the shares of its stock —- 
School Dist. of City of Lansing v. 
City of Lansing, 281 N.W. 883, 286 
Mich. 244. 

55. Fla —Lewis State Bank v. Bridg¬ 
es, 166 So. 144, 116 Fla. 784. 

Return by bank for taxation 

Statute providing that stockholder 
shall not be taxed for stock, provid¬ 
ed it is returned for taxation by cor¬ 
poration and taxes paid by corpora¬ 
tion, or corporate property is assess¬ 
ed where located and taxes then paid 
on such property, was held not man¬ 
datory, but to permit a bank, in its 
discretion, to return and pay taxes on 
its stocks in hands of stockholders, 
as their agent, and to relieve stock¬ 
holder, in such event, from paying, 
where bank makes proper return of 
its stock, assessment could be made 
against bank as agent of stockholder 
—Lewis State Bank v. Bridges, 166 
So. 144, 116 Fla. 784. 

58. Ariz.—Federal Land Bank of 
Berkeley v. Yuma County, 22 P.2d 
405, 42 Ariz. 46. 

57. Md.—Schley v. Montgomery 
County Com’rs, 67 A. 260, 106 Md. 
407. 

61 C.X p 691 note 10. 

Fair cash value 

Ky.—Board of Sup’rs of City of 
Frankfort v. State Nat Bazik of 
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Frankfort 189 S.W.2d 942, 800 

Ky 620. 

True push value 

Ariz—Gibbons v. White, 54 P 2d 666, 
47 Ariz 180. 

Market price and actual value of laud 
considered 

Pa —Commonwealth v Provident 

Trust Co. of Philadelphia, Com. 
PI., 66 Dauph.Co. 236. 

58. N Y.—People ex rel. National 
Park Bank of New York v. Cantor, 
183 NY.S. 443, 111 Mlsc. 420, af¬ 
firmed 186 N.Y.S. 949, 196 App Div. 
890, affirmed 132 N.E. 869, 231 N.Y. 
514. 

61 C.J. p <691 note 12. 

National bank shares 

(1) Under the statute, the taxable 
value of national bank shares is to be 
ascertained by adding the capital, 
surplus, and undivided profits and 
dividing the total by the number of 
shares, regardless of what the cur¬ 
rent market value might be.—Com¬ 
monwealth v. Union Nat. Bank of 
Reading. 44 Pa.Dist. & Co. 47, 62 
Dauph.Co. 13—Commonwealth v. City 
Nat. Bank of Philadelphia, Com.Pl., 
52 Dauph.Co. 87. 

(2) Tax for particular year was 
held proper.—Commonwealth v. Un¬ 
ion Nat B&nk of Reading, 44 Pa.Dist. 
& Co. 47, 52 Dauph.Co. 13—Common¬ 
wealth v. City Nat. Bank of Philadel¬ 
phia, Com.Pl., 62 Dauph Co. 87—Com¬ 
monwealth v. Union Nat. Bank of 
Reading, Com PI., 61 Dauph.Co. 362. 

59. Tenn.—City of Knoxville v. 
Hamilton Nat. Bank of Knoxville, 
166 S.W 2d 937, 179 Tenn. 382. 

61 C.J. p 691 note 18. 
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approximate more closely the actual value. 60 Sell¬ 
ing price is not the sole criterion of true value; 61 
and market prices, during a particular period, may 
be of no service in determining true value. 62 If the 
shares do not have a market price or value, the 
intrinsic value, or the estimate of fair market value, 
should be ascertained by a consideration of all the 
elements tending to establish it, or entering into it. 63 
The true cash value depends primarily on the earn¬ 
ing power of the bank and the difference between 
its assets and its liabilities 64 In determining the 
fair cash value, the question is what the stock 
would have sold for on the day of assessment in the 
ordinary course of trade; 65 in the absence of sub¬ 
stantial evidence of actual market price, the balance 
sheet and the earnings of the business enterprise 
cannot be ignored. 66 


A county board has been required to determine the 
true value of bank stock; for purposes of taxation, 
from all the evidence, 67 and the bank’s statement 
is not binding. 68 In determining the value of the 
shares, each and every item of property of the 
bank, and its value, must be considered; 60 but 
sums contributed to a bank by its stockholders for 
the payment of its debts or obligations are not to be 
included in ascertaining the value of the shares. 70 
Where the method of arriving at the value of shares 
is prescribed by statute, it must be pursued ; 71 such 
statutes have been held to leave very little to the 
judgment or discretion of the assessor or any other 
taxing officer. 72 So, under such a statute, the prop¬ 
er method has been held to be first to determine the 
fair cash value of the stock as a whole and then 
to deduct therefrom the value of the real estate 


00. Md.—Schley v. Montgomery 

County Com’rs, 67 A. 260, 106 Md. 
407 

61. N J —Second Nat. Bank & Trust 
Co. of Red Bank v. State Board of 
Tax Appeals. 178 A. 96, 114 NJ 
Law 573 

62. N J —Second Nat. Bank & Trust 
Co of Red Bank v. State Board 
of Tax Appeals, supra 

Xn times of depression, no true 
market value exists for articles of 
sound value —Second Nat Bank & 
Trust Co. of Red Bank v State Board 
of Tax Appeals, supra. 

63. Ky.—Board of Sup’rs of City of 
Frankfort v State Nat Bank of 
Frankfort. 189 S W 2d 942, 300 Ky. 
620. 

Md —Schley v. Montgomery County 
Com’rs, 67 A 250, 106 Md 407. 

•4. Arts —Gibbons v. White, 54 P. 
2d 655, 47 Ariz. 180. 

65 . Ky—Board of Sup’rs of City of 

Frankfort v. State Nat. Bank of 
Frankfort, 189 SW2d 942, 300 

Ky. 620. 

Vive sales in two years 

Where stock had been sold in five 
different transactions in a two-year 
period, which transactions were free 
and voluntary, its value was deter¬ 
minable in accordance with prices at 
which shares were sold, as being its 
fair cash value estimated at price 
it would bring at a fair voluntary 
sale.—Larue County Board of Sup’rs 
et al. v. Lincoln Nat. Bank of Hodg- 
enville, 187 S.W 2d 819, 300 Ky 7. 

66 . Ky.-—Board of Sup’rs of City of 
Frankfort v. State Nat Bank of 
Frankfort, 189 SW.2d 942, 300 Ky 
620. 

67. N.J —Second Nat. Bank & Trust 
Co of Red Bank v. State Board 
of Tax Appeals, 178 A. 96, 114 N. 
J.Law 578. 


68. N.J —Second Nat Bank & Trust 
Co. of Red Bank v. State Board of 
Tax Appeals, supra. 

Change of figures by bank 

Bank could not value its assets at 
one figure for purpose of carrying on 
business, and then seek reduction of 
taxes by substituting figures which, 
if submitted elsewhere, would result 
in loss of franchise —Second Nat. 
Bank & Trust Co. of Red Bank v 
State Board of Tax Appeals, supra. 

69. Ariz—Brophy v. Powell, 121 P 
2d 647, 58 Ariz. 543 

Preferred stock 

In determining taxable value of na¬ 
tional bank stock, par value of pre¬ 
ferred stock as well as common stock 
may be considered as included in 
statutory phrase “such capital,” even 
though preferred stock is owned by 
Reconstruction Finance Corporation 
and hence nontaxable—First Nat 
Bank v State Tax Commission, 92 
P 2d 987, 43 NM 307, certiorari de¬ 
nied 60 SCt 173, 308 US 615, 84 L 
Ed 439. 

Investment in stocks 

Pa—Commonwealth v. First Nat 
Bank of Scranton, 48 Pa.Dist & 
Co 399, 53 Dauph Co 245—Com¬ 
monwealth v Provident Trust Co 
of Philadelphia, Com PI., 55 Dauph 
Co. 235. 

70. Cal —People v. Bank of Shasta 
County, 157 P. 606, 172 Cal 507. 

61 C.J p 692 note 17. 

71. Iowa.—Security Trust & Savings 
Bank v Mitts, 261 N W. 625, 220 
Iowa 271. 

N J.—National Bank of N J. v. Mid¬ 
dlesex County Board of Taxation, 
59 A 2d 270, 26 N.J.Misc. 249, af¬ 
firmed 64 A.2d 240, 1 N J Super. 286, 
reversed on other grounds 67 A.2d 
458, 2 N.J. 570. 

61 C.J. p 691 note 16. 
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Statute held free of doubt or uncer¬ 
tainty 

La.—Hibernia Nat. Bank in New Or¬ 
leans v. Louisiana Tax Commis¬ 
sion, 196 So 15, 195 La 43 
Mathematical rule provided by stat¬ 
ute cannot be deviated fromjby state 
tax commission —First State Bank of 
Mountainair v State Tax Commis¬ 
sion, 59 P 2d 667, 40 N.M 319, fol¬ 
lowed in First Nat Bank v. State 
Tax Commission, 69 P 2d 670, 40 N. 
M 324 and 59 P 2d 670, 40 N.M. 325 
Submission of foots by bank officers 
Under statute, value of shares must 
be deduced by state tax commission 
from facts submitted to it by officers 
of bank.—First State Bank of Moun¬ 
tainair v. State Tax Commission, 59 P 
2d 667, 40 NM. 319, followed in First 
Nat Bank v. State Tax Commission, 
59 P2d 670, 40 NM. 324 and 59 P 
2d 670. 40 N.M. 325. 

Impairment of bank’s capital could 
not be considered, where not among 
elements speciffc&lly provided by 
statute.—First State Bank of Moun¬ 
tainair v. State Tax Commission, 59 
P 2d 667, 40 NM. 319, followed in 
First Nat Bank v. State Tax Com¬ 
mission, 59 P.2d 670, 40 N.M. 324 and 
59 P 2d 670, 40 NM. 325 
Method held inapplicable to insolvent 
bank 

Ariz.—Federal Land Bank of Berkeley 
v. Yuma County, 22 P.2d 405, 42 
Ariz. 45 

Assessment held valid 

Iowa—Security Trust & Savings 
Bank v. Mitts, 261 NW 625, 220 
Iowa 271. 

Statute held Impliedly repealed or su¬ 
perseded 

Pa—Commonwealth v. Union Nat 
Bank of Reading, Com PI, 51 

Dauph Co. 362. 

72. Iowa —Security Trust & Savings 
Bank v. Mitts, 261 N.W. 625, 220 
Iowa 271. 
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plus those things which the statute and decisions 
declare must be deducted. 7 * 

(2) Deductions 

In valuing bank stoek for assessment, deductions 
authorized by statute, such ae realty owned by the bank, 
may be made. Apart from statutes, under most authori¬ 
ties no deduction may be made for tax-exempt securities 
owned by the bank. 

Deductions authorized by statute may be made in 
valuing bank stock for assessment purposes. 74 
While there is authority to the contrary, 75 as where 
it is otherwise provided by statute, 76 under most 
authorities no deduction is to be made from the 
ascertained value of shares of bank stock for tax- 
exempt securities owned by the bank, 77 or other 
securities held by the bank but not taxable to it, 78 
or obligations of the government or its instru¬ 
mentalities other than national bank stock. 79 Even 
where the assessment is against the bank, as re¬ 
quired by statute, instead of against the stock¬ 
holders individually, if the tax is in fact on the 
shares of stock as distinguished from the capital 
of the bank, no deduction is allowable for capital in¬ 
vested in United States bonds. 80 An ad valorem tax 
on shares of bank capital stock cannot be diminished 
by the amount of an excise tax levied and assessed 
by the state tax commission. 81 The inability of a 
state to measure a tax on shares in trust companies 
by certain assets exempted by federal law does not 


preclude it from reckoning in the tax base all those 
assets which it can reach. 82 

Realty . With respect to the taxation of bank 
stock, realty owned by the bank is part of its cap¬ 
ital, 83 and the shareholders have only a statutory, 
and not a constitutional, right to have the value of 
such realty deducted from the capital structure, in 
determining the value of the stock. 84 A statute 
providing for the deduction of the assessed value 
of real property has been construed as requiring 
that such property, in order to be deductible, shall 
have been the property of the bank as of the first 
day of the year. 86 A statutory requirement of own¬ 
ership has been held satisfied by an equitable title, 86 
but not by the ownership, by the bank, of all the 
capital stock of another corporation which, in 
turn, owns the real property which the bank seeks 
to deduct. 87 Under such a statute, property which 
was not included originally in the computation of the 
value of the taxable shares cannot be considered 
deductible. 88 

Outstanding preferred stock . The purpose of a 
statute providing for the ascertainment of the value 
of shares of bank stock by deducting from capital 
the par or rctirable value of outstanding preferred 
stock is to cause the assessing body to use which¬ 
ever preferred stock value more accurately mea¬ 
sures the common stock value. 89 The retirable 


73. Wash.—Bank of Fairfield v. Spo¬ 
kane County, 22 P.2d 646, 173 

Wash 145, followed In Spokane ft 
Eastern Trust Co. v. Spokane 
County, 22 P.2d 656, 173 Wash. 699. 

74. La —Hibernia Nat. Bank in New 
Orleans v. Louisiana Tax Commis¬ 
sion, 196 So 15, 195 La. 43 

75. Wash.—-Bank of Fairflold v. 
Spokane County, 22 P.2d 646, 173 
Wash. 145, followed in Spokane & 
Eastern Trust Co. v. Spokane 
County, 2*2 P.2d 656, 17*3 Wash. 699 
—Spokane Sc Eastern Trust Co. v 
Spokane County, 280 P. 3, 153 
Wash 332. 

76. Mich —National Bank of Detroit 
v. City of Detroit, 269 N.W. 602, 
277 Mich. 571—National Bank of 
Detroit v. City of Detroit, 262 N.W. 
422, 272 Mich. 610. 

61 C J. p 692 note 18. 

77. N.J —Tradesmens Bank ft Trust 
Co. v. Cumberland County Board 
of Taxation, 25 A.2d 20, 20 N.J. 
,Misc 107. 

61 C J. p 278 note 25 [a], p 692 note 
19. 

78. Neb —Creighton Nat Bank of 
Creighton v. Knox County, 188 N. 
W. 801, 108 Neb. 610. 

61 C.J. p 692 note 20. 

78b U.S.—Schuylkill Trust Co. v. | 


i Commonwealth of Pa, Pa., 58 S Ct 
295, 302 US 506, 82 L Ed 392 

Pa.—Commonwealth v First Nat 
Bank of Scranton, 48 Pa Dist. & 
Co. 399, 53 Dauph Co. 399—Com¬ 
monwealth v. Union Nat Bank of 
Beading, Com.Pl., 61 Dauph.Co 362 

80. Iowa—German American Sav 
Bank v. Burlington, 91 N.W. 829, 
118 Iowa 84. 

81. Ala—Union Bank & Trust Co. v 
Phelps, 153 So. 644, 228 Ala. 236 

82. U.S.—Schuylkill Trust Co. v. 
Commonwealth of Pa., Pa, 58 S.Ct. 
295, 302 tJS 506, 82 L.Ed 392. 

83. N.M.—First State Bank of 
Mountainair v. State Tax Commis¬ 
sion, 59 P.2d 667, 40 N.M. 319, fol¬ 
lowed in First Nat Bank v. State 
Tax Commission, 59 P.2d 670, 40 
N.M. 324 and 59 P.2d 670, 40 N.M 
825. 

84. N.M —First State Bank of Moun- 
tainair v. State Tax Commission, 
59 P.2d 667, 40 N.M. 819, followed 
in First Nat Bank v. State Tax 
Commission, 69 P.2d 670, 40 N.M 
824 and 59 P.2d 670, 40 N.M. 825. 

Statute held constitutional 

Ga.—City of Moultrie v. Moultrie 
Banking Co., 171 S.E. 181, 177 Ga. 
714. 

85. N.J.—Bank of Passaic ft Trust 
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Co. v Passaic County, 55 A.2d 455, 
25 N.J Misc 470 

88. N.J —Bank of Passaic ft Trust 
Co v. Passaic County, supra. 

87. N J —Hackensack Trust Co. v 
City of Hackensack, 184 A. 408, 
116 N.J.Law 343. 

88. N J —Bank of Passaic ft Trust 
Co. v Passaic County, 56 A.2d 455, 
456, 25 N.J Misc. 470. 

Season for rule 

The deduction provision was de¬ 
signed to prevent the double taxa¬ 
tion of real estate.—Bank of Pas¬ 
saic & Trust Co. v. Passaic County, 
supra. 

89. N.J.—National Bank of N. J. v 
Division of Tax Appeals In State 
Department of Taxation ft Finance, 
67 A.2d 468, 2 N.J. 670. 

Prior to adoption of statutory pro¬ 
vision, deduction was required to be 
only on the basis of par value, in 
absence of any showing that, under 
terms of the reorganization plan, 
preferred stock must be redeemed 
or that a reserve must be set up 
and maintained Inviolate to meet re¬ 
demption requirements —C1 i n t o n 
Trust Co. v. State Board of Tax Ap¬ 
peals, 11 A.2d 369, 124 N.J.Law 245, 
affirmed 15 A.2d 605, 125 N.J.Law 
275. 
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value has been required to be deducted where it is 
double the par value . 90 

§ 425. — Insurance Companies 

a. In general 

b. Deductions 

a. In General 

Property of Insurance companies Is to be assessed 
In accordance with the same principles as that of other 
corporations, except as modified by special statutes; and 
a method prescribed by statute must be followed. 

In general, the property and assets of an in¬ 
surance company are to be assessed for taxation by 
the same mode and in accordance with the same 
principles as the property and assets of other 
corporations, 91 except as modified by statutes appli¬ 
cable particularly to such companies. 92 Where the 
method of making the assessment is prescribed by 
statute, it must be followed, and an assessment by 
any other method is unauthorized. 93 The purpose 
and aim of a gross premium tax have been said 
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to be to arrive at the true value of the thing taxed . 94 

b. Deduction* 

(1) In general 

(2) Property otherwise taxed; exempt 

property 

(1) In General 

Where a statute permits, the debts and obligations 
of an insurance company may be deducted in assessing 
its assets. Authorities differ as to whether deduction 
may be made for the contingent liability to policyholders 
on unexpired risks. 

An insurance company is ordinarily entitled, un¬ 
der statutes providing therefor, to have its actual 
and legal debts deducted from the value of its as¬ 
sets or credits, in assessing the latter for taxa¬ 
tion, 95 although in the absence of statute no deduc¬ 
tion is permitted. 96 Within this rule it has been 
held that a deduction is proper for the contingent 
liability of a company to its policyholders on un- 
expired risks, or the amount which would be neces- 
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90. N J —National Bank of N J v 
Division of Tax Appeals in State 
Department of Taxation & Finance, 
67 A 2d 468, 2 N.J. 570. 

91. Tex—Republic Ins. Co v. High¬ 
land Park Independent School Dist 
of Dallas County, 102 SW2d 184, 
129 Tex. 65. 

61 C J p 692 note 22. 

Liability to taxation see supra 5§ 
162-167 

Place of taxation see supra 5 837 
Building 

The “luxury" features of Insurance 
company's building were not to be 
written off in toto when determining 
taxable actual value of the building, 
location of building three blocks 
from retail and office buildings cen¬ 
ters of city was not such a distance 
as materially to affect actual value 
for taxation purposes, evidence was 
insufficient to sustain company’s bur¬ 
den of showing that valuation of 
building for tax purposes based on 
appraisal made by company employ¬ 
ed to appraise all real estate in city 
for tax purpose, as reduced by asses¬ 
sor, resulted in an overvaluation, 
where amount determined by asses¬ 
sor to be actual value of building 
was less than what company itself 
considered to be actual cost.—Bank¬ 
ers Life Co. v. Zirbel, 81 N.W.2d 868, 
289 Iowa 276. 

Value of securities 

(1) Taxation on book value of 
company's stocks and bonds over 
market value was not error.—Univer¬ 
sal Ins. C6. v. State Board of Tax 
Appeals, 198 A. 916, 118 N.J.Law 
638, affirmed Universal Ins. Co. v. 
State Board of Tax Appeals of New 
Jersey, 198 A. 886, 120 N.J.Law 185, 


affirmed 59 S Ct 918, 307 US 313, 
616, 83 L Ed. 1312. 

(2) A company is not entitled to 
deduct from accumulated surplus, 
subject to taxation, the equivalent to 
difference between “convention” or 
insurance department value at which 
city assessed its securities and true 
value of securities—New Jersey Ins 
Co v. State Board of Tax Appeals, 
195 A. 719, 119 N J.Law 245 

92. Tenn —Life & Casualty Ins Co. 

v Stokes, 113 S W 2d 117G, 172 

Tenn 639—National Life & Acci¬ 
dent Ins Co v Fort, 113 S W 2d 
1175, 172 Tenn 645 

61 C J p 692 note 23. 

Tax due determined from company’s 
return 

Kan —Equitable Life Assur Soc. of 
U S v Hobbs, 127 P 2d 477, 155 
Kan 534 

Assessment by state commissioner 
of insurance 

Kan —Equitable Life Assur. Soc of 
U S. v. Hobbs, supra. 

Tax on gross premiums less return 
premiums 

Cal—Equitable Life Assur Soc. of 
U S v Johnson, 127 P 2d 96, 63 
Cal App 2d 49—Camden Fire Ins 
Ass’n v. Johnson, 109 P 2d 447, 42 
Cal App 2d 528 
Title insurance companies 
Tex —Lawyers Title Ins. Corp. v. 
Board of Ins Com’rs, Civ.App, 207 
SW.2d 972, refused no reversible 
error. 

Interinsuraaoe exchange 

Cal.—Industrial Indem. Exchange v. 
State Board of Equalization, 161 P. 
2d 222, 26 CaL2d 772. 

93. Mass.—Commissioner of Corpo¬ 
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rations and Taxation v Aetna Life 
Ins Co, 104 N E 2d 140, 328 Mass. 
404 

N J —City of Newark v National 
Commercial Title & Mortgage 
Guaranty Co., 26 A.2d 262, 20 N. 
JMisc 205 

Tenn —Life & Casualty Ins Co v. 
Stokes, 113 S.W.2d 1176, 172 Tenn. 
639. 

Tex—Republic Ins. Co. v. Highland 
Park Independent School District, 
Civ App., 123 S W 2d 784, error dis¬ 
missed 125 S.W.2d 270, 133 Tex. 
545. 

61 C.J. p 692 note 24. 

94. Cal.—'Industrial Indem. Ex¬ 

change v State Board of Equali¬ 
zation, 161 P 2d 222, 26 Cal 2d 772. 

95. N J.—Firemen's Ins Co. v. City 
of Newark, 11 A 2d 726, 18 N J. 
MIsc 180. 

61 C J p 692 note 26 
Deduction of indebtedness of corpo¬ 
rations generally see infra 5 446 

Interest or premiums paid in advance 
or unearned 

(1) Aggregate of interest and pre¬ 
miums paid in advance to life insur¬ 
er was not deductible indebtedness. 
—George Washington Life Ins Co. 
v Board of Review and Equalization 
of Kanawha County, 169 S.E. 532, 113 
W.Va. 664. 

(2) Invested unearned premiums 
of Are insurance company were not 
deductible indebtedness --Wheeling 
Fire lbs Co. v Board of Equaliza¬ 
tion and Review of Ohio County, 161 
SE. 427, 111 W.Va. 161, 78 A.L R 
544. 

96. Okl.—In re Oklahoma Nat. Life 
Ins. Co., 173 P. 376, 68 Okl. 219, 18 
A.L.R. 174. 
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sary to reinsure such risks ;•* but there is also au¬ 
thority for a view to the contrary. 98 No deduction 
should be made for the contingent liability of a 
company to refund unearned premiums, 99 or other 
purely speculative obligations or liabilities. 1 

The deduction, from book entries of gross pre¬ 
miums, of the amount of premiums represented by 
cancellations of policies for which no premiums have 
been received, has been held proper, 2 as has the 
deduction of the returned portion of a premium 
from the gross amount of premiums collected. 8 On 
the other hand, payment of the cash surrender value 
of a policy, and surrender of the policy, do not ef¬ 
fect a cancellation thereof, within a statute authoriz¬ 
ing deduction of the amount of premiums on can¬ 
celed policies from gross premiums subject to tax; 4 
and dividends applied in payment of annual matur¬ 
ing premiums have been held not deductible. 5 Like¬ 
wise, a fire insurance company has been held not 
entitled to deduct the amount of its unearned premi¬ 
ums, as of the tax return date, from its solvent 
credits 6 or reserves for unpaid taxes. 7 


The costs of examination of an insurance com¬ 
pany can be deducted from its insurance premium 
tax only in the year in which such costs are paid. 8 
The amount of policy claims which are not valid and 
not in fact liabilities is not deductible. 9 In a statute 
imposing an excise on insurance companies, a 
reference to the deduction of premiums returned 
or credited during the year for which the tax is 
determined refers to the period that provides the 
measure of the excise. 10 

Realty . Under a statute providing that the as¬ 
sessed value of all real estate owned by the com¬ 
pany shall be deducted from the total valuation of 
its assets, in order to arrive at the taxable value of 
its personalty, the difference between the book value 
and the assessed value of realty is not taxable as 
personalty. 11 Real estate held in trust does not be¬ 
long to a company within a statute authorizing the 
deduction of taxes paid on real estate belonging to 
an insurance corporation 12 

Burden of proof An insurance company has the 


97. Iowa —Hawkeye Ins Co. v 
Board of Equalization of City of 
Des Moines, 37 N.W 966, 76 Iowa 
770. 

61 C J. p 692 note 28 

Beserve for OMh surrender values 

W Va —George Washington Life Ins 
Co v. Board of Review and Equal¬ 
ization of Kanawha County, 169 S 
E. 632, 113 W.Va. 664. 

Unpaid losses and reinsurance 

Under statute, in ascertaining tax¬ 
able personalty of Are insurance 
companies, reserves for unpaid loss¬ 
es and for reinsurance were not de¬ 
ductible —Republic Ins. Co v High¬ 
land Park Independent School Dist 
of Dallas County, 102 SW.2d 184, 
129 Tex 66—Republic Ins. Co v. 
Highland Park Independent School 
District, Civ.App., 123 SW.2d 784, 
error dismissed 126 S.W.2d 270, 133 
Tex 545 

Xn New Jersey 

(1) In computing assessment on 
capital and surplus of certain insur¬ 
ance companies, under statute relat¬ 
ing to taxation of companies as 
amended in 1988. all liabilities stated 
in annual statement of company died 
with department of banking and in¬ 
surance must be deducted, regardless 
of whether they are fixed or con¬ 
tingent—New Jersey Manufacturers 
Cas. Ins. Co. v. City of Trenton, 26 
A.2d 874, 20 N.J.Misc. 331. 

(2) Prior to the amendment, only 
fixed and certain liabilities, as dis¬ 
tinguished from contingent obliga¬ 
tions or liabilities, were deductible 
—New Jersey Ins. Co. v. State Board 


of Tax Appeals, 195 A. 719. 119 NJ 
Law 245—Commercial Cas Ins Co 
v State Board of Tax Appeals, 194 A 
390, 119 N J Law 94, affirmed 198 A 
872, 120 N J Law 186—National Com¬ 
mercial Title & Mortgage Guaranty 
Co v. City of Newark, 11 A 2d 759, 
18 N.J.Misc 186 

98. Utah—Home Fire Ins Co v 
Lynch, 56 P 681, 19 Utah 189 

61 C J p 693 note 29 

99. Ky—Kenton Ins. Co of Kentuc¬ 
ky v. Covington, 5 S W. 461, 86 
Ky. 213, 9 Ky L. 513. 

61 C.J. p 693 note 30 
1. Iowa—Chicago Life Ins Co v 
Board of Review of City of Dos 
Moines, 108 NW. 305, 131 Iowa 254 
61 C J. p 693 note 31. 

8. Ind—State v. Continental Ins 
Co., 116 NE. 929, 67 Ind.App. 536 
32 C J. p 1192 note 10 [c]. 

3. Kan.—Equitable Life Assur. Soc. 
of U S. v. Hobbs, 127 P.2d 477, 1'55 
Kan. 634. 

4. Fla.—State ex rel. Pacific Mut 
Life Ins. Co. v. Larson, 12 So. 2d 
896, 152 Fla. 729. 

6. Fla.—Volunteer State Life Ins 
Co. v. Larson, 2 So.2d 386, 147 Fla. 
118. 

6. N.C.—Hardware Mut. Fire Ins. Co. 
v. Stinson, 197 fi.E. 751, 214 N.C. 
97. 

7. Tex—Republic Ins. Co. of High¬ 
land Park Independent School Dist. 
of Dallas County, 102 S.W.2d 184, 
129 Tex. 65. 

Taxes not deductible as debt 

Tex.—Republic Ins. Co. v. Highland 
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Park Independent School Dist of 
Dallas County, supra 

8. Utah—Equitable Life & Cas Ins 
Co. v State Tax Commission, 249 P. 
2d 955. 

9. Mo —State ex rel American Au¬ 
tomobile Ins Co v. Gehner, 8 SW 
2d 1057, 320 Mo. 702, 69 A L R. 1026 

10. Mass —Commissioner of Insur¬ 
ance v. Commonwealth Mut. Ll&bil- 
itv Ins Co., 32 N E 2d 231, 308 Mass 

385. 

11. Tex.—Glass v. Great Southern 
Life Ins Co. Civ.App, 170 S.W.2d 
247, error refused—City of Galves¬ 
ton v. American Nat. Ins Co., Civ. 
App, 14 S.W.2d 897. 

12. NJ—National Commercial Title 
& Mortgage Guaranty Co. v. City 
of Newark, 11 A.2d 759, 18 NJ 
Misc. 186. 

Seal estate acquired by foreclosure 
of mortgages guaranteed by title and 
mortgage guaranty company did not 
“belong” to company so as to au¬ 
thorize deduction —National Com¬ 
mercial Title & Mortgage Guaranty 
Co. v. State Board of Tax Appeals, Id 
A.2d 553, 125 N.J.Law 603. 

Bquity of oompany la mortgages 
Mortgages administered by mort¬ 
gage guaranty company on behalf of 
investors for whom they were held 
in trust by the company were de¬ 
ductible from its capital stock and ac¬ 
cumulated surplus, only to the ex¬ 
tent of its equity if any, in such 
mortgages.—National Commercial Ti¬ 
tle & Mortgage Guaranty Co. v. City 
of Newark, 11 A.2d 769, 18 N.J.Misc. 
186, 
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burden of proving the facts necessary to the allow¬ 
ance of a deduction. 18 

A mutual benefit insurance company, organized 
for the benefit of its members and not for profit, 
has been held to be entitled to set off or deduct the 
amount of its outstanding benefit certificates from 
or against the amount of a reserve fund devoted 
exclusively to the payment of such certificates, 14 
but it has also been held that, even though orders 
have actually been issued for the amounts of death 
benefits, no deduction should be made therefor 
in assessing the fund, where such orders have not 
actually been paid. 15 

(2) Property Otherwise Taxed; Exempt 
Property 

In assessing the capital or assets of an insurance com¬ 
pany, property which is separately taxed within the state, 
or which is tax-exempt, Is properly excluded 

In assessing the capital or total assets of an in¬ 
surance company, it is proper to deduct or exclude 
from the value thereof the amount of the company’s 
property which is separately assessed and taxed 
within the stale, 16 and also property which is ex¬ 
empt from taxation 17 Where a deduction for tax- 
exempt securities is made, however, it has been held 
that no further deduction should be made for a 


reinsurance reserve, as a debt, since, in the ab¬ 
sence of evidence to the contrary, it must be as¬ 
sumed that such reserve is invested in the securities 
deducted. 18 

§ 426. - Railroad Companies 

a. In general 
b Valuation generally 
c. Unit method of assessment; allocation 
d Rolling stock 

e. Right of way and other real estate 

f. Deductions 

g. Ascertainment of earnings or receipts 
a. In General 

Except as modified by special statutory or constitu¬ 
tional provisions, general principles for assessing the 
property of corporations apply to railroad property, in 
assessing which authorities are not bound by any formula 
or method, but are free to consider all pertinent facts. 

Where the charter of a railroad company pre¬ 
scribes the mode of assessing its property for taxa¬ 
tion, it constitutes a contract and that method must 
be pursued. 19 

Otherwise, railroad property is to be assessed in 
the same manner and on the same principles as 
the property of other corporations, 20 except as such 


13. N.J—National Commercial Title 
& Mortgage Guaranty Co v State 
Board of Tax Appeals, 1'6 A 2d’ 553, 
125 N J Law G03 

14. Neb—Scandinavian Mut Aid 
Ass’n v. Kearney County, 116 NW 
155, 81 Neb 468, rehearing: denied 
118 NW 833, 81 Neb 473—Royal 
Highlanders v State, 108 NW 183, 
77 Neb 18, 7 LRA.NS, 380 

IB. Ill.—State Council C K of I v 
Board of Review of Effingham 
County, 64 NE 1004, 198 Ill 441 

16. Kan.—State v. Haynes, 278 P 
39. 128 Kan 343. 

Realty 

N J —National Commercial Title & 
Mortgage Guaranty Co v City of 
Newark, 11 A.2d 759, 18 N J Misc. 
186—Firemen's Ins Co v City of 
Newark, 11 A 2d 726, 18 NJ.Misc 
180. 

Workman's compensation premiums 
Ariz.—Industrial Commission v 

Hartford Accident & Indemnity Co , 
144 P.2d 548, 61 Ariz 86. 

Ownership whsn tax 1* paid or lisa 
attaohss 

Company was entitled to deduct 
amount of current realty taxes paid 
by it on property owned by it with¬ 
in state at time of payment, even 
though third person owned such prop¬ 
erty at time when tax lien attached; 
constitutional provision so permitting 
did not create exemption, so that rule 


of strict construction against taxpay¬ 
er was inapplicable —Northwestern 
Mut Life Ins. Co. v. Johnson, 63 P 
2d 814, 8 Cal 2d 42 

A special assessment is not a tax, 
within this principle—Northwestern 
Mut Life Ins Co v State Board of 
Equalization, 166 F 2d 917, 73 Cal.App 
2d 548 

17. N J —National Commercial Title 
& Mortgage Guaranty Co. v City 
of Newark, 11 A 2d 759, 18 NJ 
Misc 186—Firemen’s Ins. Co v 
City of Newark, 11 A.2d 72<6, 18 N. 
J Misc. 180 
61 C J p 693 note 37. 

Federal securities must be ex¬ 
cluded in determining capital and 
surplus on which tax is assessable — 
New Jersey Realty Title Ins Co v. 
Division of Tax Appeals, 60 A.2d '265, 
137 N J Law 444, reversed 64 A 2d 
341, 1 NJ. 496, reversed 70 SCt 413, 
338 U S 665, 94 L Ed. 439. 

Item entering Into deducted asset 
While a company is entitled to a 
deduction of any exempt property en¬ 
tering into the determination of its 
capital stock and surplus, It is not 
entitled to the deduction of a specific 
exempt item after such item has al¬ 
ready entered into the determination 
of one of the assets and full claim for 
deduction has been allowed such as¬ 
set.—City of Newark v. National 
Commercial Title & Mortgage Guar 1 
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anty Co., 26 A 2d 252. 20 N.J.Misc 
205. 

Particular items held deductible 

N J —National Commercial Title & 
Mortgage Guaranty Co v. City of 
Newark. 11 A 2d 759, 18 NJMise 
186 

18. N J —Trenton v Standard Fire 
Ins Co of New Jersey, 68 A 1111. 

76 N J Law 79. affirmed 73 A 606, 

77 N J Law 757 

19. U S —Bailey v. Magwire, Mo , 22 
Wall 215, 2*2 L Ed 850, 89 U.S 215 

61 C J. p 693 note 41. 

Liability of railroads to taxation see 
supra $$ 171-182. 

Place of taxation see supra $$ 339- 
342. 

20. Wis —Chicago, etc., R. Co v 
State, 108 NW. 657, 128 Wis 653 

61 C J p 693 note 42 
Assessment of corporate property in 
general see infra g 443 
General reduction without inspec¬ 
tion to determine the existence of 
variables with respect to the con¬ 
dition, age, utility, or location of the 
realty or structures, was held invalid 
—Jersey City v. Martin, 26 A 2d 733. 
20 N J Misc. 283 

Results of inspection not reduced to 
writing 

Assessment was not void on ground 
of commission's failure to reduce re¬ 
sults of its members' inspection of 
properties to writing, as required by 
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rules may be modified or superseded by statutes or 
constitutional provisions specially applicable to this 
class of property , 21 and its existence, extent, and 
items are to be ascertained in the same manner . 22 
In determining assessment of railroad property, a 


taxing board is not bound by, or limited to, any 
formula, rule, or method , 23 but is free to ponsider 
all pertinent fapts, estimates, and forecasts, and 
give them reasonable weight . 24 The rule of assess¬ 
ment of railroad property is not to be disregarded 


statute, where chairman stated that 
its minute books reflected results of 
such investigation and railway com¬ 
pany had full right to cross-examine 
commissioners about inspection at 
hearing de novo before state board of 
equalization —McCord v. Nashville, C. 
ft St L. Ry, SIS S.W.2d 196, 187 
Tenn 277—McCord v. Southern Ry 
Co, 213 S W 2d 184, 187 Tenn. 247. 
Returns 

(1) The returns of a railroad could 
not be challenged until the tax com¬ 
mission, under statute requiring it 
to examine returns, had examined 
and investigated the returns and, if 
it found them Incorrect, computed the 
proper tax —State v. Duluth, M & 
N Ry Co., 292 NW. 411, 207 Minn. 
637, certiorari denied State of Minn, 
v Duluth, M. & N. R. Co., 61 S.Ct 

439, 311 US 719, 86 L Ed 468, State 
of Minn v Duluth & I R. R. Co., 61 
SCt 439, 311 US 719, 85 L Ed 468, 
and State of Minn v. Spirit Lake 
Transfer Ry. Co , 61 S Ct. 439, 311 U. 

5 719, 85 LEd 468—State v Oliver 
Iron Mining Co, 292 NW. 411, 207 
Minn 637, certiorari denied State 
of Minn v Oliver Iron Min Co, 61 
SCt 439. 311 US. 719, 85 LEd 468 
and State of Minn. v. Proctor Water 

6 Light Co , 61 S.Ct. 440, 311 U.S. 719, 
85 LEd. 468. 

(2) Statement or return by corpo¬ 
rations generally see infra 88 430- 

440. 

21. Fla.—Tampa Southern R. Co v. 
City of Bradenton. 165 So. 679, 122 
Fla 173. 

Ill.—People ex rel City of Chicago v 
State Board of Equalization, 68 N. 
E 943, 205 Ill. 296. 

NJ.—Central R Co. v. Director, Di¬ 
vision of Tax Appeals of Dept, of 
Treasury, 83 A.2d 527, 8 N.J. 15, 
appeal dismissed 72 SCt. 657, 342 
U.S 936, 96 LEd. 697, rehearing 
denied 72 SCt 676, 343 U.S. 921, 
96 L Ed 1334—Delaware, L. & W. 
R Co. v. Division of Tax Appeals, 
N. J State Dept, of Taxation & Fi¬ 
nance, 68 A.2d 749, 8 N.J. 27, appeal 
dismissed 70 SCt 488, 838 U.S. 
946, 94 LEd. 583, and Central R. 
Co. of N. J. v. Division of Tax Ap¬ 
peals, 70 SCt. 488, 338 U.S. 946, 
94 LuEd. 583. 

Wyo.—Chicago & N. W. Ry. Co. v. 

Hall, 26 P.2d 1071, 46 Wyo. 380. 

61 C.J. p 693 note 48. 

Statuts held superseded 

N.J.—Jersey City v. State Tax Com'r, 
29 A.2d 714, 21 N.J.Misc. 86. 

IKetfeofi flf assessing value held not 
changed by railroad tax law—State 
v. State Board of Tax Appeals, 46 A. 


2d 599, 134 N.J.Law 34, affirmed 62 A 
2d 852, first case, 135 N.J.Law 481 
and 52 A.2d 852, second case, 135 N. 
J Law 482. 

Statute requiring filing of map by 

railroad as source of information for 
assessment was held to have no ap¬ 
plication to recording of maps for 
other purposes —State v. Rosenquist, 
N.D., 61 N.W.2d 767. 

Irregularity in early stages of mak¬ 
ing of assessment of railroad prop¬ 
erty did not affect validity of final as¬ 
sessment.—Pitney v. Kelly, 34 A 2d 
547, 21 N.JMisc 405 
Operating or nonoarrler property 
The statute with respect to assess¬ 
ment of railroad property vests in 
state tax commission power and duty 
to ascertain what property is operat¬ 
ing property taxable by it or non- 
carrier property taxable by local as¬ 
sessing officers —People ex rel Bren- 
za v. Chicago & N. W. Ry. Co., 103 
N.E.2d 85, 411 Ill. 85. 

Operation for another 

Where one railroad operates prop¬ 
erty of another for benefit of both, 
separate assessment of, and levy of 
taxes on, property so operated is re¬ 
quired by governing statutes, espe¬ 
cially where nonoperating railroad is 
in receivership.—Minneapolis, St P. 
& S S M Ry. Co v Henry, 255 N. 
W. 896, 215 Wis. 668. 

22. U S —Northern Pac. Ry Co v. 
Adams County, D.C.Wash, 1 F. 
Supp. 163, appeal dismissed, CCA, 
63 F 2d 1012 and Adams County v 
Spokane, P. & S Ry. Co., 66 F 2d 
1008, reversed on other grounds, C 
CA, Chicago, M, St P. & P R 
Co v. Adams County, 72 F2d 816. 
N.J —Delaware, L. & W. R. Co. v 
City of Hoboken, 85 A 2d 200, 16 N 
J.Super. 543, reversed on other 
grounds 91 A.2d 739, 10 N J. 41$. 
NY.—People ex rel. New York Cent 
R. Co. v. Thompson, 282 N.Y.S. 269, 
156 Misc. 536. 

Tenn —McCord v. Southern Ry. Co., 
213 S.W.2d 184, 187 Tenn. 247. 

61 C.J. p 694 note 44. 

Powers judicial la nature 

In determining the value of rail¬ 
road property under the constitution¬ 
al provision, the state board of equal¬ 
ization exercises powers Judicial In 
their nature; but it is not circum¬ 
scribed by the restrictions that apply 
to a court in the reception and con¬ 
sideration of evidence.—Northern 
Pac. Ry. Co. v. State, 299 N.W. 696, 
71 N.D. 93. 

Bogging railroad was held not com¬ 
mon carrier so as to authorise valua- 
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tlon for tax purposes on theory that 
it was such carrier.—Grays Harbor 
Pac. Ry Co. v. Grays Harbor Coun¬ 
ty, 62 P.2d 1347, 188 Wash. 484. 

23. U S —Great Northern Ry Co v. 
Weeks, ND, 56 SCt 426, 297 US. 
135, 80 L.Ed. 532—Bailey v Megan, 
CCAS.D, 102 F 2d 651—Lehigh 
Valley R. Co of New Jersey v. Mar¬ 
tin, CCANJ., 100 F.2d 139, cer¬ 
tiorari denied 59 SCt. 592, 306 U S. 
651, 83 L.Ed. 1049, rehearing denied 
59 S Ct. 784, 306 U S. 669. 83 L Ed 
1063, certiorari denied Central R. 
Co of New Jersey v. Martin, 59 S. 
Ct 592, 306 US 651, 83 LEd. 1049, 
rehearing denied 69 SCt 784, 306 
US 670. 83 LEd. 1063, certiorari 
denied 59 S.Ct 592, 306 U.S 651, 
83 L Ed 1049, rehearing denied 69 
SCt 785, 306 US 670. 83 LEd. 
1063, certiorari denied Delaware. L. 
& W. R. Co v. Martin. 69 S Ct 693, 
306 U S 651, 83 L Ed 1049, rehear¬ 
ing denied 59 S Ct 786. 806 U S 670, 
83 L Ed 1063, certiorari denied New 
York Cent R. Co v Martin, 69 

5 Ct 593, 306 U S 651, 83 L Ed 1049, 
rehearing denied 59 SCt. 785, 306 
U S 670, 83 L Ed 1063, certiorari de¬ 
nied New Jersey & N. Y. It Co. 
v. Martin. 59 S.Ct. 593, 306 U.S. 
661* 83 L.Ed. 1049, rehearing denied 
59 SCt. 786, 306 U.S 670, 83 L.Ed 
1063, certiorari denied New York S. 

6 W R Co v. Martin, 59 S.Ct 693, 
306 US 651, 83 LEd 1049, rehear¬ 
ing denied 59 S Ct 786, 306 U.S 670, 
83 L Ed 1063, certiorari denied Erie 
R. Co v. Martin, 59 SCt 693, 306 
CJ S. 651, 83 L.Ed. 1049, rehearing 
denied 69 SCt 786, 306 US. 670, 83 
L Ed 1063, certiorari denied Lehigh 
Valley R Co. v. Martin, 59 S.Ct 
593, 306 U.S 651, 83 L.Ed. 1049, re¬ 
hearing denied 59 S.Ct 786, 306 
U S 670, 83 LEd. 1063 

Neb—Chicago, St. P, M. & O. Ry. 
Co. v State Board of Equalization 
and Assessment, 276 N.W. 391, 133 
Neb. 640. 

N.D —Northern Pac. Ry, Co. v. State, 
299 N.W. 696, 71 N.D. 93. 

24. U.S.—Great Northern Ry. Co. v. 
Weeks, N D., 56 S.Ct. 426, 297 U.S. 
135, 80 L.Ed 632—Bailey v. Megan, 
C.C.A S.D., 102 F.2d 651—Lehigh 
Valley R, Co. of New Jersey v. 
Martin, C.C A.N.J., 100 F,2d 139, 
certiorari denied 59 S.Ct 592, 306 
U.S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct 784, 806 U.S. 669, 
83 L.Ed. 1063, certiorari denied Cen¬ 
tral R. Co. of New Jersey v. Martin, 
69 S.Ct. 592, 306 U.S. 651, 83 L.Ed. 
1049, rehearing denied 69 S.Ct 784, 
806 U.S. 670, 83 L.Ed. 1068, certio- 
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because it may be difficult to apply . 28 

A franchise tax imposed on a railroad corpora¬ 
tion must bear a reasonable relation to the value of 
the privilege exercised; 26 but mere technical ir¬ 
regularities in property and franchise tax assess¬ 
ments against a railroad company do not invalidate 
the assessment 27 A statute authorizing a state 
board to adopt the aggregate market value of the 
stocks and bonds of a railroad as the test of the 
true cash value of its entire property, and to deduct 
the assessed value of the physical property from the 
value of the entire property, in order to arrive at 
the value of the intangible assets, does not prescribe 
an artificial or arbitrary rule, and is not in violation 
of the guaranty of due process of law. 28 There is 
a taking of property without due process of law, 
however, where the taxing board considers and in¬ 
cludes elements of value in fixing the assessment of 
private property not owned or used by the railroad, 
or any one for it, as a public carrier. 29 

Equalization factor . Under some statutes the as¬ 
sessment should be uniform throughout the state, 
and not vary according to the equalization factor 
prevailing in the respective counties. 30 

Distributable property . With respect to taxa¬ 
tion, the distributable property of a railroad com¬ 
pany is the roadbed, rolling stock, and other movable 
property ; 31 roadbed, rolling stock, franchise, choscs 


in action, and personal property having no actual 
situs. 32 

et Local property of railroad” designates all the 
property of a railroad, except the roadbed, rolling 
stock, and other movable property. 33 

“Localized property ” as used in statutes relating 
to taxation of railroads, refers to property which 
consists of depot buildings, and other property, real, 
personal, and mixed, having an actual situs. 34 

“Operating property ” Under a statutory defini¬ 
tion of “operating property” as including immovable 
property owned, used, or occupied by, or operated 
in connection with, any railroad, and reasonably 
necessary to the maintenance and operation thereof, 
or in conducting its business, some discretion as to 
what constitutes “operating property” is left both 
to the railroad and to the state board of equaliza¬ 
tion. 35 The assessment of railroad operating prop¬ 
erty as an entirety by including intangible elements 
of value affecting its property not included in the 
assessment of other property has been held not to 
violate the due process clause of the federal Con¬ 
stitution. 36 

Assessment of franchise . The value of fran¬ 
chises or privileges of a railroad company is to be 
ascertained in accordance with the rules applicable 
to the assessment of franchises of other corpora¬ 
tions. 37 A statutory requirement that specified fac- 


rarl denied 59 S Ct. 592. 306 US. 
651, 83 LEd. 1049, rehearing de¬ 
nied 69 SCt. 785, 306 US 670, 83 
LEd. 1063, certiorari denied Del¬ 
aware, L & W R. Co v. Martin, 
69 SCt 593, 306 US 651, 83 LEd. 
1049, rehearing denied 69 SCt. 785, 
306 U.S 670, 83 LEd 1063, certio¬ 
rari denied New York Cent R Co 
y. Martin, 69 SCt 693, 306 U S 651, 
83 L.Ed 1049, rehearing denied 59 
S.Ct. 785, 306 U S. 670, 83 L Ed 
1963, certiorari denied New Jersey 
& N Y. R. Co v. Martin, 59 SCt 
593, 306 US 651, 83 LEd 1049, re¬ 
hearing denied 69 S.Ct. 785, 306 U.S. 
670, 83 L Ed 1063, certiorari denied 
New York. S. & W R. Co. v. Mar¬ 
tin, 69 S.Ct 593, 306 U.S. 651, 83 
L.Ed. 1049, rehearing denied 59 S 
Ct. 786, 306 U S. 670, 83 L.Ed. 1063, 
certiorari denied Erie R. Co. v. Mar¬ 
tin, 69 S.Ct. 593, 306 U.S. 651, 83 
LEd. 1049, rehearing denied 59 S. 
Ct. 785, 306 U.S. 670. 83 L.Ed. 1063, 
certiorari denied Lehigh Valley R. 
Co. v. Martin, 59 S.Ct. 593, 306 U. 
S. 651, 83 LEd. 1049, rehearing de¬ 
nied 59 S.Ct. 785, 306 U.S. 670, 83 
L.Ed. 1063. 

Neb.—Northern Pac. Ry. Co. v. State, 
299 N.W. 696, 71 N.D. 93—Chicago. 
St. P., M. & O. Ry. Co. v. State 
Board o t Equalization and Assess¬ 
ment, 276 N.W. 891, 183 Neb. 640. 


25. NY—People ex rel. New York 
Cent R. Co. v. Thompson, 282 N.Y. 
S 269, 156 Misc 636 

26. Ill.—St Louis Southwestern Ry. 
Co. v. Stratton, 187 NE 498, 353 
Ill. 273. certiorari denied 64 SCt. 
458, 291 US 673, 78 LEd. 1062. 

Tax held unreasonable 

Tax of one thousand dollars on rail¬ 
road doing annual intra-state busi¬ 
ness of one thousand one hundred 
seventy dollars and six cents—St. 
Louis Southwestern Ry. Co. v. Strat¬ 
ton, supra. 

27. N J —Pitney v. State Board of 
Tax Appeals, 55 A2d 6, 136 N.J 
Law 157. 

28. Tex.—Missouri, etc, R Co. v. 
Shannon, 100 S W. 138, 100 Tex. 379, 
10 L.R.A,NS, 681. 

29. Ark,—State v. Mississippi A. & 
W Ry. Co, 212 S.W. 317, 138 Ark. 
483. 

30. Ill.—People ex rel. Ross v. Chica¬ 
go, B. & Q. R. Co., 45 N E 2d 633, 381 
Ill. 874—People ex rel. Ross v. Chi¬ 
cago, M., SL P. & P. R. Co., 44 N E, 
2d 566, 381 Ill. 58—People ex rel. 
Hempen v. Baltimore & O R. Co., 42 
N E 2d 69, 379 Ill. 543—Mobile & 
O R. Co. v. State Tax Commission, 
28 N.E 2d 100, 374 Ill. 75. 
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3L Mo.—State v. Metropolitan St 
R. Co.. 61 SW. 603, 161 Mo. 188. 

18 C J. p 1290 note 77. 

32. U.S —Kansas City, etc , R Co. v 
King. Tenn, 120 P. 614, 621, 67 
CC.A. 278. 

33. Mo—State v Metropolitan St R 
Co, 61 SW 603. 1C1 Mo 188, 198 

38 C.J. p 130 note 52. 

34. US —Kansas City, etc , R. Co 
v King. Tenn, 120 P. 614, 621, 57 
CC.A. 278 

38 C.J. p 131 note 11. 

35. Idaho—Ada County v. Bottolf- 
sen, 102 P 2d 287, Cl Idaho 363. 

Lauds leased for storage 

Under such statute, interpretation 
of state board that lands leased by 
the railroad to, and used by, private 
persons for storage and warehouse 
purposes were operating properties 
was not unreasonable.—Ada County v 
Bottolfsen, supra. 

36. Wash.—Great Northern Ry. Co 
v. State, 147 P. 67, 84 Wash. 700— 
Northern Pac. Ry. Co. v. State, 147 
P. 45. 84 Wash. 510, Ann.Cas 1916E 
1166. 

37. Ky.-—-Southern Pac. Co. v. Com¬ 
monwealth, 120 S.W. 309, 134 Ky. 
410. 

Assessment of franchises and privi¬ 
leges in general see infra | 445. 
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tors be considered in arriving at the value of a 
franchise does not make such factors conclusive or 
controlling. 38 

b. Valuation Generally 

(1) General rules 

(2) Particular elements or factors 

(1) General Rules 

Railroad property Is to be assessed at Its fair or actual 


value for Its purpose, and In Its actual condition. No 
single factor Is controlling, nor Is there any settled rule 
or method. 

The valuation of railroad property for purposes 
of taxation presents highly technical problems for 
experts; 89 it is not a matter of arithmetical cal¬ 
culation. 40 An assessment of railroad property is 
to be based on its fair or actual value 41 for the pur¬ 
pose for which it is intended and to which it is 
devoted, 42 and in its actual condition. 43 The stand- 


38. Ky.—Southern Pac. Co. v. Com¬ 
monwealth, supra 

39. N J.—Delaware, L ft W. R. Co v 
City of Hoboken, 91 A.2d 739, 10 
N.J. 418 

40 . U.S.—Rowley v. Chicago ft N 
W. Ry. Co, Wyo., 55 S Ct 55, 293 
U.S. 102, 79 L.Ed. 222, mandate 
stayed 55 S.Ct. 207, amended on oth¬ 
er grounds 55 S.Ct. 211, first case, 
293 U.S 532, 79 L.Ed 641, rehear¬ 
ing denied 55 SCt 211, second case, 
293 US. 632, 79 L Ed. 717. 

41. U.S —Rowley v. Chicago & N. W. 
Ry. Co, supra 

N J—Erie R. System v. Walsh, 57 A. 

2d 217, 26 N.J.Misc. 81. 

Tenn —McCord v 'Nashville, C. & St 
L. Ry, 213 SW.2d 196, 187 Tenn. 
277. 

Va—City of Richmond v. Common¬ 
wealth ex rel. 60 S.E 2d 664, 188 
Va. 600. 

61 C.J. p 695 note 54. 

“For purposes of taxation the rail¬ 
road is like any other property be¬ 
longing to individuals, and its valu¬ 
ation should be determined upon a 
fair basis in the same manner ’’—Peo¬ 
ple ex rel. New York, O & W. R. Co. 
v Shaw, 128 N.Y S. 177, 180, 143 
App Div. 811, affirmed 95 N.E. 1137, 
202 N.Y. 556—People ex rel. Lehigh 
Valley Ry. Co. v. Harris, 6 N Y.S 2d 
794, 797, 168 Misc. 686, affirmed 12 
NY.S.2d 1011, 257 App.Div. 912, af¬ 
firmed 24 NE2d 476, 281 N.Y. 786 
Full value 

N Y —People ex rel. New York Cent 
R. Co v. Thompson, 282 N.Y S 269, 
156 Misc. 536. 

Full and true value 
U.S.—Grand Trunk Western R. Co. v. 
Brown, D.C.Mlch, 32 F.Supp. 784. 
Physical values or valuation should 
be considered.—Lehigh Valley R. Co. 
of New Jersey v. Martin, C.C.A.N.J., 
100 F.2d 139, certiorari denied 59 S. 
Ct. 592, 306 U.S 651, 83 L.Ed. 1049, 
rehearing denied 59 S.Ct 784, 306 U. 
S. 669, 83 L Ed 1063, certiorari denied 
Central R Co. of New Jersey v. Mar¬ 
tin, 59 S.Ct. 592. 806 U.S. 651, 83 L. 
Ed 1049, rehearing denied 59 SCt. 
784, 306 U.S 670, 83 L.Ed 1063, cer¬ 
tiorari denied 59 S.Ct 692, 806 U.S. 
651, 83 L.Ed. 1049, rehearing denied 
69 S.Ct. 785, 306 U.S. 670, 83 LEd 
1063, certiorari denied Delaware, L. 
& W. R. Co. v. Martin, 59 S.Ct 593, 


306 U.S. 651, 83 L Ed. 1049, rehearing 
denied 59 S.Ct. 785, 306 U.S 670, 83 
L Ed. 1063, certiorari denied New 
York Cent. R. Co. v. Martin, 69 SCt 
593, 306 U.S 651, 83 LEd 1049, re¬ 
hearing denied 59 S Ct 785, 306 U S 
670, 83 L Ed 1063, certiorari denied 
New Jersey & N. Y. R. Co. v. Martin, 
59 S.Ct 593, 306 U.S 651, 83 LEd. 
1049, rehearing denied 59 SCt 785, 
306 U.S 670, 83 LEd 1063, certiorari 
denied New York, S. ft W. R. Co. v. 
Martin, 59 SCt. 593, 306 U.S. 651, 83 
LEd. 1049, rehearing denied 59 SCt 
785, 306 U.S. 670, 83 L.Ed. 1063, cer¬ 
tiorari denied Erie R Co. v. Martin, 
59 S.Ct. 593, 306 US 651, 83 LEd 
1049, rehearing denied 59 S.Ct 785, 
306 US. 670, 83 LEd. 1063, certiorari 
denied Lehigh Valley R Co. v. Mar¬ 
tin. 59 S.Ct. 593, 306 U.S. 651, 83 L 
Ed 1049, rehearing denied 59 S Ct 
785, 306 US. 670, 83 LEd. 1063- 
Grand Trunk Western R. Co. v. 
Brown, D C Mich., 32 F Supp. 784— 
Lehigh Valley R. Co. of New Jersey 
v. Martin, DCNJ., 19 F.Supp. 63. 
Overvaluation 

(1) Question of overvaluation of 
railway company’s personal property 
is relative one, depending not only on 
valuation of such property, but rela¬ 
tive undervaluation of other property. 
—Skagit County v. Northern Pac Ry. 
Co., C.C.A.Wash, 61 F.2d 638, 86 A. 
L.R. 1012. 

(2) Fact that railroad elects not to 
insist that there has been overvalu¬ 
ation of personal property does not 
entitle it to credit for amount of 
such excess on valuation of real prop¬ 
erty —Northern Pac Ry. Co. v. 
Adams County, D.C.Wash., 1 FSupp 
163, appeal dismissed, CC.A., 63 F 2d 
1012 and Adams County v. Spokane, 
P. ft S. Ry. Co., 66 F.2d 1008 Re¬ 
versed on other grounds Chicago, M., 
St P. & P. R. Co. v. Adams County, 72 
F.2d 816. 

Equalisation of assessments 

Director of Division of Taxation, 
as a matter of original assessment 
of railroad property, has no jurisdic¬ 
tion to assess such property at less 
than true value in order to equalize 
such assessment and local assess¬ 
ments.—Delaware, L. ft W. R. Co. v. 
City of Hoboken, 91 A.2d 739, 10 N. 
J. 418. 

448. U.S.—Great Northern R. Co. v. 

832 


# Okanogan County, D.C.Wash., 223 F 
198 

61 C J. p 695 note 55. 

Separately valuing classes of prop¬ 
erty 

Method of separately valuing the 
classes of railroad property estab¬ 
lished by statute, Instead of valuing 
railroad as a whole and then ascer¬ 
taining proportionate value of the 
various classes, was held not illegal 
under requirement that true value 
be ascertained.—Central R Co of 
New Jersey v. Martin, 175 A. 637, 114 
NJ.Law 69. 

Terminal property; universally ap¬ 
plicable conditions 
Inherent availability or value of 
waterfront terminal property for rail¬ 
road purposes could be considered in 
determining taxable value of proper¬ 
ty; the test of value of such prop¬ 
erty for railroad purposes depends on 
& study of external conditions sus¬ 
ceptible of universal application as a 
legal measure, and not on factors spe¬ 
cial and peculiar to the individual 
user of the property.—Pitney v. Kel¬ 
ly, 34 A 2d 547, 21 N.J.Misc. 405. 
Maohinery; use of eleotxloity 

Machinery generating electricity 
for use in railway repair shops was 
held not taxable as “manufacturing 
machinery" because powered by 
steam boilers using coal rather than 
by electricity purchased from power 
company; incidental use of electrici¬ 
ty, generated to operate shops, for 
lighting of shops, yards, depot, and 
offices of railway did not make ma¬ 
chinery used in generating electricity 
taxable as “manufacturing machin¬ 
ery,’’ since electricity was not gener¬ 
ated for profit—Chicago, M., St. P. & 
P. R. Co. v. Custer County, 32 P 2d 8, 
96 Mont. 566. 

43* N.J.—State v. State Board of 
Tax Appeals, 45 A.2d 599, 134 N J 
Law 34, affirmed 52 A.2d 852, first 
case, 135 N.J Law 481 and 52 A 2d 
852, 135 N J Law 482—United New 
Jersey R. ft Canal Co. v. State 
Board of Taxes and Assessment. 
128 A. 427, 101 NJLaw 303, rehear¬ 
ing denied 128 A 801, 3 N J Misc. 
476—Erie R. (System v. Walsh, 67 
A. 2d 217, 26 N.J.Misc, 81—New 
York Bay R. Co. v. Kelly, 37 A 2d 
624, 22 N.J.Misc. 204—Pitney v. 
Kelly, 34 A.2d 547, 21 N.J Misc. 405 
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ard of value is ordinarily the amount for which the trolling, 47 and there is no settled or infallible rule 

property, as a railroad, would sell at a fair and for determining the value; 48 approximation is all 

free sale, 44 or by which the owner would be com- that can reasonably be expected. 49 No single 

pensated on a taking by a state or by the United technique or method has ever been adopted for 

States under the power of eminent domain, 45 and valuation of railroad properties by taxing authori¬ 
se question in each case is essentially one of fact. 46 ties, 50 and a wide variety of methods has been em- 
No single factor determines such value, or is con- ployed. 51 While a railroad may have one value for 


—Appeal of Pitney, 28 A 2d 660, 20 
NJMlsc 448 

44. N J.—New York Bay R Co v 
Kelley, 37 A.2d 624. 22 NJMisc 
204. 

61 C J p 695 note 57. 

Considerations influencing' private 
buyers 

The state taxing authorities were 
entitled to take into account consid¬ 
erations which might reasonably be 
given weight by private persons in 
fixing a price In fair negotiations for 
purchase and sale —Bailey v. Megan, 
CC AS.D, 102 F 2d 651 

46. U.S—Bailey v Megan, supra 

46. N.J—United New Jersey R & 
Canal Co v State Board of Taxes 
and Assessment, 134 A 669, 103 N. 
J.Law 33, followed in United New 
Jersey R & Canal Co v State 
Board of Taxes and Assessment, 
134 A. 672, 4 N.J Mi sc. 828. 

47. U S —Adams County v. Northern 
Pac. Ry. Co, C C.A Wash., 115 F.2d 
768. 

61 C.J. p 695 note 59. 

numerous elements; going concern 

The true value is not determined 
solely by cost of acquisition of land, 
cost of improvements and personal 
property, less depreciation, or repro¬ 
duction cost less depreciation, but is 
based on a consideration of many ele¬ 
ments considered in connection with 
railroad os a going concern—Jersey 
City v. State Dept of Taxation and 
Finance, Division of Tax Appeals, 56 
A.2d 479, 136 N.J Law 353—Central 
R Co. of New Jersey v. Martin, 175 
A. 637, 114 N.J.Law 69. 

48. U S.—Rowley v Chicago & N W. 
Ry. Co, Wyo, 55 S Ct 55. 293 U 
S 102, 79 L Ed 222, mandate stay¬ 
ed 55 S Ct. 207, amended on other 
grounds 55 S.Ct 211, first case, 293 
U.S. 532, 79 LEd 641, rehearing 
denied 55 S.Ct. 211, second case, 293 
U.S 632, 79 L.Ed 717—-Grand 
Trunk Western R. Co. v. Brown, D. 
C.Mich, 32 F.Supp. 784. 

Neb.—Chicago, St. P, M. & O. Ry. 
Co. v. State Board of Equalization 
and Assessments, 276 N.W 391, 133 
Neb. 640—Chicago, R. I. & P R. 
Co v. State, 197 N.W. 114, 111 Neb. 
362. 

'There Is no perfect method to be 
used."—Northern Pac. Ry. Co. v. 
Adams County, D.C.Wash, 1 F.Supp. 
L63, 173, appeal dismissed, C.C.A., 63 
P\2d 1012 and Adams County v. Spo- 
cane, P. & S. Ry. Co., 66 F 2d 1008, 

84 C J.S.—53 


reversed on other grounds, CC.A., 
Chicago, M, St P & P R. Co v 
Adams County, 72 F 2d 810 
Discretion of tax commission 

Method of determining value rests 
in» quasi-judicial discretion of tax 
commission, provided it considers 
things prescribed by statute —North¬ 
ern Fac. Ry. Co v Adams County, 
D C Wash , 1 F Supp 163, appeal dis¬ 
missed, CCA, 63 F 2d 1012 and 
Adams County v Spokane. P & S 
Ry Co, 66 F 2d 1008, reversed on 
other grounds, C C A., Chicago, M , 
St. P. & P. R. Co. v. Adams Coun¬ 
ty, 72 F.2d 816 

Rejection of railroad's formula held 
not arbitrary 

U S —Rowley v Chicago & N W. Ry. 
Co, Wyo, 55 SCt 55, 293 US 
102, 79 LEd. 222, mandate stayed 
55 S Ct 207, amended on other 
grounds 55 S Ct 211, first case, 293 
US. 632, 79 LEd 641, rehearing 
denied 55 S.Ct 211, second case, 293 
US. 632, 79 LEd 717. 

>. US —Northern Pac. Ry. Co. v. 
Adams County, DC Wash, 1 F. 
Supp. 163, appeal dismissed, CCA, 
63 F 2d 1012 and Adams County v. 
Spokane, P. & S. Ry. Co, 66 F 2d 
1008, reversed on other grounds, 
CCA. Chicago, M, St. P. & P R. 
Co v Adams County, 72 F.2d 816 
eb —Chicago, St. P , M. & O. Ry Co 
v. State Board of Equalization and 
Assessment, 276 N.W. 391, 133 Neb. 
640—Chicago, R. I. & P. R. Co v. 
State, 197 NW. 114, 111 Neb. 362. 

>. U.S.—Lehigh Valley R. Co. of 

New Jersey v. Martin, C C.A N J , 
100 F 2d 139, certiorari denied 59 
SCt. 592, 306 US. 651. 83 LEd 
1049, rehearing denied 59 S.Ct 784, 
306 US. 669, 83 LEd. 1063, certio¬ 
rari denied Central R. Co. of New 
Jersey v Martin, 59 S Ct 592, 306 
U.S 651, 83 LEd 1049, rehearing 
denied 69 SCt 784, 306 U.S. 670, 
83 LEd 1063, certiorari denied 59 
SCt. 592, 306 U.S. 651, 83 LEd 
1049, rehearing denied 69 S Ct 785, 
306 US. 670, 83 L.Ed. 1063, cer¬ 
tiorari denied Delaware, L. & W. R 
Co. v Martin, 59 SCt. 593, 30C U 
S. 651, 83 LEd 1049, rehearing de¬ 
nied 59 SCt. 785, 306 US 670, 83 
LEd 1063, certiorari denied New 
York Cent. R. Co. v. Martin, 59 S.Ct 
593, 306 U.S. 651, 83 LEd. 1049, re¬ 
hearing denied 59 S Ct. 785, 306 U S. 
670, 83 L Ed 1063, certiorari de¬ 
nied New Jersey & N. Y. R. Co. 
v. Martin, 59 S Ct. 593, 306 U S, 651, 
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83 L Ed. 1049, rehearing denied 50 
SCt 785. 306 US 670, 88 LEd. 
1063, certiorari denied New York, 
S. & W R Co. v Martin, 50 S.Ct. 
593, 306 US 651, 83 LEd. 1049, re¬ 
hearing denied 59 S Ct 785, 306 U. 
S. 670, 83 LEd 1063, certiorari de¬ 
nied Erie R Co v Martin, 59 S Ct. 
593, 306 U S 651, 83 LEd 1049, re¬ 
hearing denied 59 S Ct 785, 306 U S. 
670, 83 LEd 1063, certiorari de¬ 
nied Lehigh Valley R. Co v Martin, 
59 SCt 693, 306 US 651, 83 L 
Ed 1049, rehearing denied 59 S Ct. 
785, 306 US 670, 83 LEd 1063 

No statutory prescription, or formula 

Tenn —McCord v Nashville, C. & St. 
L. Ry, 213 S W 2d 196, 187 Tenn. 
277 

51. US—Lehigh Valley R Co. of 
New Jersey v. Martin, CCANJ, 
100 F2d 139, certiorari denied 69 
SCt. 692, 306 US. 651, 83 L Ed 
1049, rehearing denied 59 SCt 734, 
306 US 669, 83 LEd 1063, certio¬ 
rari denied Central R Co. of New 
Jersey v Martin, 69 S Ct. 592, 306 
U.S. 651, 83 LEd 1049, rehearing 
denied 59 SCt. 784, 306 U.S. 670, 
83 LEd 1063, certiorari denied 69 
SCt 592. 306 US 651, 83 L.Ed. 
1049, rehearing denied 59 S Ct 785, 
306 US 670, 83 LEd 1063, certio¬ 
rari denied Delaware. L & W. R 
Co v Martin. 59 S.Ct 593, 306 U 
S 651, 83 L.Ed 1049, rehearing de¬ 
nied 59 S Ct 785, *306 U S 670, 83 
L Ed 1063, certiorari denied New 
York Cent R Co. v Martin, 59 S 
Ct 593, 306 US 651, 83 LEd. 1049, 
rehearing denied 59 S Ct 785, 306 
US 670, 83 LEd 10G3, certiorari 
denied New Jersey & N Y R Co v. 
Martin, 59 SCt 593, 306 US. 651, 
83 LEd 1049, rehearing denied 69 
SCt 785, 306 US. 670, 83 LEd 
1063, certiorari denied New York, 
S & W. R. Co v. Marlin, 59 S.Ct. 
593, 3(10 U S. 651, 83 LEd. 1049, re¬ 
hearing denied 59 S Ct 785, 306 
US 670, 83 LEd. 1063, certiorari 
denied Erie R Co v Martin, 59 
S.Ct. 593, 306 U.S 651, 83 LEd. 
1049, rehearing denied 59 S.Ct 786, 
306 U.S. 670, 83 LEd 1063, certio¬ 
rari denied Lehigh Valley R. Co v. 
Martin, 59 S Ct 593, 306 U S 651, 
83 LEd 1049, rehearing denied 59 
SCt. 785, 306 US 670, 83 LEd 
1063 

of particular method not re¬ 
quired 

Ind—State Board of Tax Com'rs v. 
Chicago, M, St. P & P. R Co., 96 
N.E 2d 279, 121 Ind App. 302. 
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tax purposes and another for rate-making pur¬ 
poses, 52 values should be approximately the same 
for all purposes, with at least no unexplainable vari¬ 
ances. 58 In making the assessment, the assessing 
officer or board should obtain all the information 
possible from all pertinent and reliable sources. 64 
The property of a railroad company has been re¬ 
quired to be assessed on no higher valuation for 
one mile than for another. 65 

Valuation of intangibles. The intangibles of a 
railroad company, which are the values of its rail¬ 
road properties, as such, over and above the values 
of its physical assets, 66 may ordinarily be valued 
and assessed by capitalizing the net earnings of the 
company, and deducting from the result the true 
value of the tangible property, 57 unless another 
method is prescribed by statute. 68 It has been held 
proper to add to the ascertained valuation of the 
physical property ten per cent thereof for intangible 
values, in the absence of fraud or evidence of ar¬ 
bitrary action. 59 

Branch line; spur. The value of a branch line 
should be considered in connection with the relation 
of the branch to the main line ; 60 and in determining 
the assessed value of branch lines, the rate of as¬ 


sessment fixed as to other roads and as to property 
generally in the county is to be considered. 61 Par¬ 
ticular evidence has been held insufficient to justify 
changing a classification from “branch lines” to 
“industrial spurs,” with consequent lower valua¬ 
tion. 62 

Tracks; track mileage. The value of track mile¬ 
age may not be determined from the tracks alone, 
but the valuation should cover the right of way, 
roadbed, and tracks for main lines, sidetracks, spurs, 
etc ; 63 but the same valuation need not be placed on 
sidetracks as bn main tracks. 64 On the other hand, 
a board of equalization, in computing the length of 
a railroad line, has been held not to be required to 
include sidings and spurs, 65 and such a board has 
been held to have no authority, and could not be 
compelled, to divide the real estate of a railroad, 
returned to it for assessment as “railroad tracks,” 
into “main track” and “track other than mam 
track.” 66 Where the amount of a tax against a 
railroad company is to be based on the number of 
miles of its road, or on the average valuation per 
mile, the mileage of “second tracks,” or additional 
tracks, more than one, laid in the same right of 
way, is not to be taken into account, but only the 
mileage of the line as a whole; 67 in determining 


Particular methods disapproved 

U.Sw—Grand Trunk Western R. Co 
v. Brown, D.C.Mlch., $2 F.Supp. 784 

52. U.S.—Northern Pac. Ry. Co. v. 
Adams County, D.CWash., 1 F 
Supp 168, appeal dismissed, CCA., 
63 F 2d 1012 and Adams County v. 
Spokane, P & S Ry Co., 66 F 2d 
1008, reversed on other grounds, C 
C.A, Chicago, M, St P. & P. R 
Co. v. Adams County, 72 F.2d 816 

N.J.—Central R. Co. of New Jersey 
v. Martin, 176 A. 637, 114 N.J. Law 
69 . 

53. US—Grand Trunk Western R. 
Co v. Brown, D.C.Mlch., 82 F.Supp. 
784. 

54. N.Y.—People ex rel. Lehigh Val¬ 
ley R. Co v. Burke, 228 N.Y.S. 168, 
221 App.Dlv. 248, reversed on other 
grounds 160 N.E. 19, 247 N.Y. 227. 

61 C.J. p 695 note 62. 

Personal knowledge and Judgment 

(1) The director of taxation may 
use his personal knowledge and Judg¬ 
ment of the value of foilroad proper¬ 
ty for purposes of taxation.—Pitney 
v. Walsh, 61 A.2d 871, 26 N.J.Misc. 
196. 

(2) The state revenue department, 

as original assessor of railroad prop¬ 
erty, can determine value thereof 
from evidence or from department's 
own knowledge, unless expressly pro¬ 
hibited by statute.—People ex rel. 
Rucfaty r. Sand, 104 N.S.2d 273, 411 
Ill. 890. I 


(3) The statutory authority given 
the director of the division of taxa¬ 
tion to use his personal knowledge 
and judgment in assessing railroad 
property is, in substance, same as au¬ 
thority of local assessors to use their 
knowledge and judgment in valuing 
taxable property under general tax 
law.—Delaware, L & W. R. Co. v. 
City of Hoboken, 85 A.2d 200. 16 NJ 
Super. 548, reversed on other grounds 
91 A 2d 739, 10 N.J. 418. 

(4) The state board of equaliza- 
tion, in assessing property of a rail¬ 
road under the constitution, may base 
its action in part on investigation of 
its members and on their knowledge 
or values derived from experience 
and study.—Northern Pac. Ry. Co. v. 
State, 229 N.W 696, 71 ND, 93. 

Exhibits of population statistics, 
etc., were held of no probative force 
as to value of railroad properties for 
taxation.—Erie R. System v. Walsh, 
57 A.2d 217, 26 N.J.Misc 81. 

5ft. Ill.—Mobile & O. R. Co. v. State 
Tax Commission, 28 N E.2d 100, 874 
Ill. 75—People v. Illinois Central 
R. Co., 138 N.E. 593, 307 Ill. 265. 

06. Tex.—(Missouri, etc., R. Co. v. 
Shannon, 100 S.W. 138, 100 Tex. 
379, 10 L.R.A.,N,S., 681. 

61 CJT. p 696 note 76. 

Good will 

U.S.—Adams County v. Northern Pac. 
Ry. Co., C.C.A.Wash., 116 F.2d 768. 
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57. Tex —Baker v. Druesdow, Civ 
App, 197 S W 1043, reversed on 
other grounds, Com App , 229 S.W 
493, affirmed 44 S Ct 40, 263 US 
137, 68 L Ed 212. 

58. Tex —Baker v Druesdow, supra 

61 C J. p 696 note 78 

59. Wash —Great Northern R Co v. 
State. 147 P 57, 84 Wash 700- 
Northern Pac R. Co. v. State, 147 
P. 45, 84 Wash. 510, Ann Cas 1916E 
1166. 

60. Ga —State v. Southwestern R. 
Co , 70 Ga 11. 

Tenn —Louisville, etc., R. Co. v. Bate, 
12 Lea 573 

61. Va—Commonwealth ex rel. Wise 
County v. Interstate R. Co., 7 S.E 
2d 130, 175 Va. 63. 

62. Va.—Commonwealth ex rel Wise 
County v. Interstate R Co., supra 

63. Fla—Tampa Southern R. Co. v 
City of Bradenton, 165 So. 679, 122 
Fla. 178. 

64. Fla.—Tampa Southern R. Co. v. 
City of Bradenton, supra. 

65. Idaho—City of Pocatello v. 
Rose, 6 P.2d 481, ffl Idaho 395. 

66 . Ill.—People ex rel. City of Chi¬ 
cago v. State Board of Equalization, 
68 N.E. 943, 205 Ill. 296. 

67. Idaho.—Northern Pac. R. Co. v 
Kootenai County, 112 P. 320, 19 
Idaho 75. 

Miss.—Adams v. Illinois Cent R. Co, 
46 So. 50, 92 Miss. 566. 
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mileage, valuing a second track as a separate, dis¬ 
tinct line is unauthorized. 68 

“Property used for railroad purposes* as the 
phrase is used in a taxing statute, has been held to 
apply to a strip of land to be used for a spur; 69 but 
the proximity of property to rail and water trans¬ 
portation does not of itself mean that the property 
is so used. 70 

Main-stem properties . The valuation of a rail¬ 
road’s main-stem properties for taxation should be 
considered from the point of view of the main stem 


as a running whole of a going railroad ; 71 and un¬ 
der particular statutory language it may be proper 
to assess the main stem as one unit. 7 * 

(2) Particular Elements or Factors 

Of the various factors entering Into the value of rail¬ 
road property, Income and earning capacity, and the 
current value of the railroad's stocks and bonds have 
been held most significant; but neither they nor replace¬ 
ment cost Is controlling. 

In making the assessment, the assessing officer 
or board should consider all the facts which enter 
into the market value of the property, 78 including 


68. Idaho —City of Pocatello ▼. Boss, 
6 P 2d 481, 51 Idaho 395 

69. N J —Lehigh Val R. Co. v Zink, 
55 A.2d 237, 136 N.J Law 251 

76. N J.—Jersey City v Lehigh Val¬ 
ley R Co.. 88 A 2d 497, 9 N J.Law 
362 

71. N J —Erie R System v Walsh, 
57 A 2d 217, 26 NJMisc 81. 

Method of valuation held proper 
NJ-Pitney v Walsh, 61 A 2d 871, 
25 N J Misc. 196 
Bridges 

Overhead bridges used to conduct 
traffic above roadbed were a part of 
railroad and were properly included 
In assessment as part of main stem 
or first class property —Pitney v. 
Walsh, supra—Contra Appeal of Pit¬ 
ney, 28 A.2d 660, 20 NJMisc 448 

72. NJ—Erie R System v Walsh, 
57 A.2d 217, 26 N.J Misc 81 

Arbitrary division into parcels 

Where main stem is arbitrarily di¬ 
vided into parcels, the valuation of 
those parcels should be determined by 
considering them as an integral part 
of the main stem and from the stand¬ 
point of their contribution to the 
main stem as an entirety—Erie R. 
System v. Walsh, supra 

73. U.S —Bailey v Megan. C C A S 
D. 102 F.2d 651—Lehigh Valley R 
Co. of New Jersey v. Martin, C C 
A N.J, 100 F 2d 139, certiorari de¬ 
nied 59 S Ct 692, 306 U S 651, 83 
LEd. 1049, rehearing denied 69 S 
Ct 784, 306 US 669, 83 LEd 1063, 
certiorari denied Central R Co of 
New Jersey v Martin, 59 SCt. 592, 
306 U S 651, 83 L Ed. 1049, rehear¬ 
ing denied 59 S Ct. 784, 306 U S 
670, 83 L Ed. 1063, certiorari denied 
59 S.Ct. 592. 306 US. 651, 83 LEd. 
1049, rehearing denied 69 SCt. 785, 
306 US 670, 83 LEd. 1063, certio¬ 
rari denied Delaware, L. & W. R. 
Co. v. Martin, 59 S.Ct. 693, 306 U S. 
651, 88 L.Ed. 1049, rehearing denied 
69 S.Ct 785, 806 U.S. 670, 83 L.Ed. 
1068, certiorari denied New York 
Cent. R. Co. v. Martin, 59 S.Ct. 593, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 69 act. 785, 306 U.S. 670, 
88 L.EkL 1063, certiorari denied New 
Jersey & N, Y. R. Co. v. Martin, 59 


SCt 593, 306 US. 651, 83 LEd 
1049, rehearing denied 69 SCt. 785, 
806 US. 670, 83 LEd 1063, certio¬ 
rari denied New York, S & W. R 
Co v Martin, 59 S Ct 593, 306 US 
651, 83 L Ed 1049, rehearing denied 
59 SCt. 785, 306 US 670, 83 LEd 
1063, certiorari denied Erie R Co 
v. Martin, 59 S Ct 593, 306 U S 651, 
83 L Ed 1049, rehearing denied 59 
SCt 785, 306 U.S 670. 83 L.Ed 
1063, certiorari denied Lehigh Val¬ 
ley R. Co v. Martin, 59 S Ct. 593, 
306 US 651, 83 LEd 1049, re hear¬ 
ing denied 59 SCt 785. 306 US 
670, 83 LEd. 1063—Norfolk & W. 
Ry. Co. v. Board of Public Works 
of West Virginia, DC.W.Va., 3 F 
Supp 791 

ND—Northern Pac. Ry. Co. v. State, 
299 N.W. 696, 71 N.D. 93. 

61 C.J p 695 note 61. 

Significant and controlling facta 
Determination of value must be 
made in exercise of reasonable Judg¬ 
ment based on facts so pertinent and 
significant as to be of controlling 
weight as indications of value—Row- 
ley v. Chicago & N. W Ry. Co., Wyo , 
55 SCt 55. 293 U.S 102, 79 LEd. 
222, mandate stayed 55 S Ct. 207, 
amended on other grounds 55 S Ct. 
211, first case, 293 U.S. 532, 79 LEd. 
641, rehearing denied 55 S Ct. 211, 
second case, 293 U.S. 632, 79 LEd. 
717. 

Particular elements 

(1) In general. 

N J —Jersey City v. Lehigh Valley 
R Co, 88 A.2d 497, 9 NJ 362. 

ND,—Northern Pac Ry Co. v. State, 
299 N W. 696, 71 N.D 93 
Tenn.—McCord v. Southern Ry. Co., 
213 S.W 2d 184, 187 Tenn. 247. 

61 C J. p 695 note 61 [a]. 

(2) Railroad’s virtual monopoly, 
maintenance of earnings, market val¬ 
ue of stock, and territory covered.— 
Norfolk & W. Ry. Co. v. Board of 
Public Works of West Virginia, D.C. 
W.Va., 3 F.Supp. 791. 

(8) Facts of great variety and 
number, estimates which are exact 
and those which are approximations, 
and forecasts based on probabilities 
and contingencies.—Rowley v. Chica¬ 
go & N. W. Ry. Co.. Wyo., 55 S.Ct. 
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55. 293 US 103. 79 LGi 222, man- 
date stayed 55 S.Ct 207, amended on 
other grounds 55 S Ct. 211, first case, 
293 U.S 532, 79 L.Ed. 641, rehearing 
denied 65 S Ct 211, second case, 293 
U.S 632, 79 L Ed. 717. 

(4) Non taxable securities consid¬ 
ered merely as reflecting on present 
financial condition of railway, and not 
included in assessment.—Nashville, C 
& St L. Ry. v. Browning, 140 S.W 2d 
781, 176 Tenn. 245, affirmed 60 SCt. 
968, 310 US. 362, 84 LEd. 1254. 

(5) State commission. In its discre¬ 
tion, could properly consider any one 
or all of calculations, supported by 
evidence, in company’s balance sheet, 
publication nationally recognized as 
authority, company’s returns to in¬ 
terstate commerce commission for 
rate-fixing purposes, and company’s 
average net revenues for three years 
before assessment; calculations of 
value of railway company's entire 
system, based on such considerations, 
constituted material evidence sup¬ 
porting state equalization board’s or¬ 
der fixing such value—McCord v 
Nashville, C & St L. Ry. 213 SW 
2d 196, 187 Tenn. 277. 

(6) Other particular elements 
which may be considered Include stat¬ 
utory returns made by railroad show¬ 
ing cost and true value of property as 
determined by it, a personal examina¬ 
tion and investigation of property, 
consideration of its physical condi¬ 
tion, usability and location and its 
proximity to large cities for transpor¬ 
tation of freight and passengers and 
to industrial manufacturing and min¬ 
ing centers, pleasure resorts and 
ocean and river termini; and in valu¬ 
ing structures and tangible personal 
property, cost, or reproduction cost, 
less depreciation, obsolescence, and 
other elements not reflected in physi¬ 
cal value may be considered—Jersey 
City v. State Dept of Taxation and 
Finance, Division of Tax Appeals, 66 
A 2d 479, 136 N.J.Law 858—State v. 
State Board of Tax Appeals, 45 A.2d 
599, 134 N.J.Law 34, affirmed 52 A. 
2d 852, first case, 135 N J.Law 481 and 
52 A.2d 862, 185 N.J.Law 482—Central 
R. Co. of New Jersey v. Martin, 175 
A. 637, 114 N.J.Law 69. 
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the elements of value specified by statute . 74 Thus, it 
is proper to take into account the original cost of 
construction or acquisition of the property , 76 its 
replacement or reproduction cost , 76 its historical 
cost, or original cost plus the cost of betterments, 77 


the aggregate amount of the company's capital and 
bonded debt, as representing its investment , 78 the 
rental value of the road , 79 its income and earning 
capacity , 80 the current market value of its stocks 


Failure to consider factor* aot shown 
Where state board had all factors 
enumerated in statute before it when 
it determined valuation, mere fact 
that figure arrived at was same as 
that which would have resulted 
through the application of one method 
alone was not sufficient to show that 
board did not consider such other 
factors—State Board of Tax Com'rs 
v. Chicago, M., St. P. A P. R. Co. 96 
N.E.2d 279, 121 Ind App 302 

Fitness or use of laud for railroad 
purposes 

Fitness of land for railroad pur¬ 
poses is generally proper element of 
value, but any increment in value 
which depends on use of land for rail¬ 
road purposes by railroad under its 
franchise must be disregarded.—Del¬ 
aware, L A W R Co v. City of 
Hoboken, 85 A.2d 200, 16 N J Super 
643, reversed on other grounds 91 A. 
2d 739, 10 N.J. 418. 

Accomplishment after taxable year 

What management of reorganized 
railroad accomplished In short period 
long after taxable year involved was 
irrelevant to taxable value —North¬ 
ern Pac. Ry. Co. v. Adams County, 
DC.Wash, 1 FSupp. 163, appeal dis¬ 
missed, C C.A., 63 F.2d 1012 and 

Adams County v. Spokane, P & S. Ry 
Co.. 66 F 2d 1008, reversed on other 
grounds, CCA., Chicago, M., St. P. 
& P R Co. v. Adams County, 72 F 2d 
816. 

74. U S.—Northern Pac. Ry. Co v. 
Adams County, D C Wash, 1 F 
Supp. 163, appeal dismissed, CC. 
A., 63 F.2d 1012 and Adams County 
v. Spokane, P. & S. Ry Co, 66 F. 
2d 1008, reversed on other grounds, 
C.C.A., Chicago, M, St P. & P. 
R. Co. v. Adams County, 72 F.2d 
816. 

Tenn—-McCord v. Nashville, C. A St. 
L. Ry., 213 S.W.2d 196, 187 Tenn. 
277—Nashville, C. & St L. Ry. v. 
Browning, 140 S.W 2d 781, 176 Tenn. 
245, affirmed 60 S Ct 968, 310 U.S. 
362, 84 LEd 1254. 

78- U.S.—Harris Trust A Savings 
Bank v. Earl, CC.AMo, 26 F.2d 
617. 

61 C.J. p 695 note 63. 

7fi. Or.—Oregon A C. R. Co v. Jack- 
son County, 64 P. 307, 65 P. 369, 38 
Or. 689. 

61 C.J. p 696 note 64. 
fioaportant factor 

IU.—People px rel. McDonough v. 
Grand Trunk Western R. Co., 192 
N.B. 645, 367 111. 493. 


Consideration, held not prevented by 
statute 

U S —Northern Pac Ry Co v Adams 
County, DC Wash, 1 FSupp 163, 
appeal dismissed, C.CA., 63 F 2d 
1012 and Adams County v Spo¬ 
kane, PAS. Ry. Co, 66 F 2d 1008, 
reversed on other grounds, C.C A., 
Chicago, M., St. P. & P. R Co v 
Adams County, 72 F 2d 816 
Replacement cost held upper limit 
NY.—People ex rel Lehigh Valiev 
Ry. Co. v. Harris, 6 N Y S 2d 794 
168 Misc 685, affirmed 12 N Y S 2d 
1011, 257 App Div 912, affirmed 

24 NE 2d 476, 281 NY. 786—People 
ex rel. New York Cent R Co v 
Thompson, 282 NYS. 269, 156 

Misc. 536. 

Road as not paying property 

(1) Where the property is not a 
paying investment, the value does 
not necessarily depend on replace¬ 
ment cost—People ex rel. Lehigh 
Valley Ry. Co v Harris, 6 NYS 
2d 794, 168 Misc 685, affirmed 12 N. 
YS.2d 1011, 257 App.Div 912, af¬ 
firmed 24 N E 2d 476, 281 NY. 78C 

(2) If the road is not a paying 
property, It cannot be assessed sole¬ 
ly on the basis of cost of reproduc¬ 
tion less depreciation, and suitable 
deduction should be made from cost 
of reproduction less depreciation — 
People ex rel. New York Cent R 
Co v. Thompson, 282 N.Y.S. 269, 156 
Misc 536. 

77. Ill.—People ex rel McDonough 
v. Grand Trunk Western R. Co, 
192 NE 645, 357 Ill 493. 

Important, but not necessarily con¬ 
trolling, factor 

Ill.—People ex rel. McDonough v. 
Grand Trunk Western R. Co., su¬ 
pra. 

78. Ill —Porter v. Rockford, etc., R 
Co., 76 Ill 561. 

61 C.J. P 695 note 65. 

79. Ind—Clark v Vandalia R. Co., 
86 NE. 851, 172 Ind. 409. 

61 C.J p 695 note 66. 

80. N.Y.—People ex rel. New York 
Cent. R Co v. Thompson, 282 N. 
Y.S. 269, 156 Misc. 536. 

61 C.J. p 695 note 57. 

Property held entitled to fair return 
N.Y.—People ex rel. Lehigh Valley 
Ry. Co. v. Harris, 6 N.Y S.2d 794, 
168 Misc 685, affirmed 12 N.Y.S. 
2d 1011, 257 App.Div. 912, affirmed 
24 N.E 2d 476, 281 N.Y. 786. 
Capitalisation of earnings is a 
proper guide to value—Pleasant v. 
Mlssouri-Kansas-Texas R. Co., C.C.A. 
Kan., 66 F*2d 842, certiorari denied 
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’Missouri-Kanaas-Texas Ry. Co v. 
Pleasant. 54 S.Ct. 376, 291 US. 659, 
78 LEd 1051 

Capitalization of net operating in¬ 
come may be considered; but capital¬ 
ization of net income for one year at 
seven per cent was error, because 
average net income for longer period 
should have been capitalized at six 
per cent—Northern Pac. Ry. Co v. 
Adams County, DC Wash, 1 FSupp 
163, appeal dismissed, CCA, 63 F 2d 
1012 and Adams County v. Spokane, 
P & S Ry Co, 66 F 2d 1008, re¬ 
versed on other grounds. CCA, Chi¬ 
cago, M, St. P A P. R. Co. v. Adams 
County, 72 F 2d 816 
Profitableness of use 

Taxable value of railroad property 
varies with profitableness of Its use, 
present and prospective —Great 
Northern Ry Co v. Weeks, ND., 66 
SCt 426, 297 US 135, 80 LEd 532 
Ability to earn in competition 

The present and potential ability 
of property to earn in competition 
with other existing forms of trans¬ 
portation Is determinative of its val¬ 
ue, and an estimate of value in ex¬ 
cess of amount on which, it can 
honestly be believed, the property is 
capable of earning an acceptable rate 
of return, cannot be sustained —Bai¬ 
ley v. Megan, CCASD, 102 F 2d 
651. 

Roads operated or leased 

In making up yearly comparative 
statement of railroad’s Income for 
use in determining assessed value of 
property, roads operated by it as well 
as those leased should be considered 
—People ex rel New York Cent R 
Co v. Thompson, 282 N.Y S. 269, 156 
Misc 536 

Assessment of part of system 

The earnings of a railroad com¬ 
pany as a whole, and its earning ca¬ 
pacity, may properly be considered In 
valuing its property for assessment, 
even though property to be assessed 
constitutes but a part of the entire 
system—People ex rel. New York 
Cent. R. Co. v. Vincent, 68 N Y.S 2d 
202 . 

Absenos of earnings; unprofitable 
road 

(1) Under state Railroad Tax Act, 
It is mandatory on taxing authori¬ 
ties to make assessments unequivo¬ 
cally evince and reflect the earnings 
of the railroads, which does not mean 
that if there are no earnings there 
will be nothing to assess, but that 
the assessments should evidence the 
influence of earnings or lack there¬ 
of.—Central R. Co. of New Jersey 
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and bonds, 81 and sudden, progressive, and enormous 
declines in value, 82 as well as a falling off in 
receipts. 88 

Of these factors or elements, income and earning 


capacity and the current market value of the stocks 
and bonds have been held to be of the greatest 
significance, 84 although the fact that a railroad is 
being operated without profit, or at a loss, does not 


▼. Martin, DC.NJ, 30 F Supp 41. 

reversed on other grounds, CCA, 
115 F 2d 968, certiorari denied Le¬ 
high Valley R. Co v Martin, 61 S Ct 
943, 944. 945, 313 U.S 568, 85 L Ed 
1527, Delaware, L & W R Co. v. 
Martin, 61 S Ct 943, 944, 945, 313 

US 568, 85 LEd 1527, Erie R Co v. 

Martin, 61 S Ct 943, 944, 945, 313 

US 568, 85 LEd 1527, New Jersey 
& N. T. R Co v Martin, 61 S Ct. 
943. 944, 946, 313 US. 568, 85 LEd 
1527, New York Cent R Co v Mar¬ 
tin, 61 SCt 943, 945, 946, 313 US 
5C8, 85 L.Ed 1527, New York & L 
B R Co v Martin, 61 SCt 944, 945, 
916, 313 US 568, 85 LEd 1527 

(2) In determining assessed value 
of property of railroad which is not 
paying one, assessors must take into 
account railroad’s income —People 
ex rel. New York Cent. R. Co. v. 
Thompson, 282 N.Y S 269, 166 Misc 
536 

Value of waterfront terminal 

Rate of return earned by railroad, 
based on net income, is not proper 
consideration for determining taxa¬ 
ble value of waterfront railroad ter¬ 
minal —Pitney v Kelly, 34 A.2d 547, 
21 N.JMlsc. 405. 

81. U S —Northern Pac Ry. Co v. 
Adams County, D C Wash, 1 F 

Supp 163, appeal dismissed, CCA, 
63 F 2d 1012 and Adams County v 
Spokane, P. & S Ry Co, 66 F.2d 
1008, reversed on other grounds, 
CCA., Chicago, M. St. P & P 
R. Co. v. Adams County, 72 F 2d 
816 

Neb —Chicago, St. P„ M & O Ry Co 
v. State Board of Equalization and 
Assessment, 276 N.W. 391, 133 Neb 
640 

Tenn —McCord v. Southern Ry Co , 
213 SW.2d 184, 187 Tenn. 247. 

61 C.J. p 696 note 68. 

Operation of stook and bond method 

(1) The “stock and bond method of 
valuation” of railroad property for 
tax purposes reflects the composite 
judgment of investors with respect 
to the present outlook and the future 
prospects for the corporation the 
securities of which they buy and 
sell.—Appeal of Pitney, 28 A 2d 660, 
20 N.J.Misc. 448 

(2) In use of “stock and bond" 
method, value of nonoperating prop¬ 
erty must be deducted from total 
value of securities, under evidence, 
stock in corporation owned by rail¬ 
road was held nonoperating property 
within this rule; where bonds were 
issued by railroad to procure funds 
to purchase nonoperating property, 
state authorities could not complain 
because master, in determining val¬ 


ue of operating property, disregard¬ 
ed both nonoperating property and 
bonds, where value of such property 
was greater than bonds —Northern 
Pac. Ry Co v Adams County, D C 
Wash, 1 FSupp 163, appeal dismiss¬ 
ed, CCA., 63 F 2d 1012 and Adams 
County v Spokane, P & S Ry. Co., 
66 F.2d 1008, reversed on other 
grounds, C C.A, Chicago, M, St. P 
& P R Co v Adams County, 72 
F 2d 816. 

Use of one-year average held reason¬ 
able 

U S —Adams County v Northern 
Pac Ry Co., C C.A.Wash, 115 F.2d 
768 

Five-year average 

Although computations based on 
average market price of stocks and 
bonds and on a capitalization of net 
earnings were both competent meth¬ 
ods, taxing authorities were at lib¬ 
erty to take, as maximum system 
value, figure produced by stock and 
bond method of valuation averaged 
over five-year period —Bailey v Me¬ 
gan, CCASD, 102 F 2d 651 
Value on single day 

Value of stocks and bonds of in¬ 
terstate railroad on single day could 
not be used as sole basis of comput¬ 
ing physical value of property in 
state —Norfolk & W. Ry Co v 
Board of Public Works of West Vir¬ 
ginia, DCW.Va, 3 FSupp 791. 

Use of other factors held not illegal 
N J.—Central R Co of New Jersey 
v. Martin, 175 A. 637, 114 N.J.Law 
69 

Railroad in bankruptcy 

The market value of stocks and 
bonds of a railroad in bankruptcy 
does not necessarily reflect the true 
value of its property for taxation — 
State v. State Board of Tax Appeals, 
45 A 2d 599, 134 N J Law 34, affirmed 
52 A 2d 852, first case, 135 N J Law 
481 and 52 A.2d 852, second case, 135 
N J Law 482. 

82. U S,—Great Northern Ry. Co. v. 
Weeks, N.D , 56 S.Ct 426, 297 US 
135, 80 LEd. 632—Central R Co of 
New Jersey v. Martin, D C N J , 30 
F Supp 41, reversed on other 
grounds, CCA., 115 F.2d 968, cer¬ 
tiorari denied Lehigh Valley R. Co 
v. Martin, 61 S.Ct. 943, 944, 945, 
313 U.S 568, 85 L.Ed. 1527, Dela¬ 
ware, L & W. R. Co. v. Martin, 61 
SCt. 943, 944, 945, 313 US 568, 
85 LEd 1527, Erie R Co. v Mar¬ 
tin, 61 S.Ct 943, 944, 945, 313 U.S 
568, 85 L.Ed. 1527, New Jersey & 
N Y. R. Co. v. Martin, 61 S.Ct 
943, 944, 946, 313 U.S 568, 85 L 
Ed 1527, New York Cent. R. Co. v. 
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Martin, 61 S.Ct. 943, 945, 946, 

313 US. 568, 85 LEd. 1627, and 
New York & L B R. Co v Mar¬ 
tin, 61 S.Ct 944, 945, 946, 318 U. 
S 568, 85 LEd. 1527 
N Y —People ex rel Lehigh Valley 
Ry Co v Harris, 6 N Y S 2d 794, 
168 Misc 685, affirmed 12 N.Y.S.2d 
1011, 257 AppDiv 912, affirmed 24 
NE 2d 476, 281 N.Y 786 
Shrinkage in value of money 

Assessment of railroad property 
at valuation reflecting shrinkage in 
value of money between December, 
1941, and January 1, 1948, was sus¬ 
tained by evidence.—Delaware, L & 
W It Co v City of Hoboken, 85 A 
2d 200, 16 N J.Super 543, reversed 
on other grounds 91 A.2d 739, 10 N.J 
418 

Income and a took values of earlier 
years were held not properly consid¬ 
ered, because of change in conditions 
—In re Assessment of Kansas City 
Southern Ry Co, 33 P 2d 772, 168 
Okl. 495. 

Periods including years before de¬ 
pression 

In determining value of railroad's 
properties on basis of capitalizing 
earnings, periods of three, four, and 
five years were fairer, under the cir¬ 
cumstances, than ten-year periods in¬ 
cluding years before the depression 
—Grand Trunk Western R Co v 
Brown, D.C.Mich, 32 F Supp 784 

83. N Y —People ex rel New York 
Cent R Co v. Thompson. 282 N Y 
S. 269. 156 Misc 536. 

Failure to allow for declining earn¬ 
ings 

Failure to allow for declining earn¬ 
ings in valuing property of railroads 
did not violate due process of law 
so as to Justify injunctive relief on 
ground that assessments were ex¬ 
cessive —Central R. Co. of New Jer¬ 
sey v. Martin, CCANJ, 115 F.2d 
968, certiorari denied Lehigh Val. R. 
Co. v. Martin, 61 SCt 943, 944. 945, 
313 U.S. 568, 85 L.Ed 1527, Erie R. 
Co v Martin, 61 S Ct 943, 944. 945, 
313 US 568, 85 LEd. 1527, New 
Jersey & N. Y. R. Co. v Martin, 61 
S.Ct. 943. 944, 946. 813 U.S. 568, 85 
L.Ed. 1627, New York Cent. R. Co. v. 
Martin, 61 SCt. 943, 944, 945, 313 
US 568, 85 L.Ed. 1527, and New 
York & L. B. R. Co v. Martin. 61 S. 
Ct. 944, 945, 946, 313 US. 568, 85 
LEd 1527. 61 SCt 944, four cases, 
313 U.S. 568, 85 L.Ed. 1527, 61 S.Ct. 
945, five cases, 318 US. 568, 85 LEd 
1527. 61 SCt. 946, three cases, 313 U. 
S 668, 85 L.Ed. 1527. 

84. U.S.—Chicago & N. W R Co 
v. Eveland, C.C.A.S.D. 13 F.2d 442, 
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show the property to be of no value for taxation, 86 
and is not in itself conclusive evidence that the 
assessment of its property is unreasonable, 86 nor 
does it operate to relieve the railroad from paying its 
portion of the public tax burden. 87 Replacement 
cost has been held not, of itself, a correct or reliable 
indication of true value, 88 and not a necessarily 
controlling factor. 89 Likewise, the stock and bond 
method has been held to be open to many just 
criticisms," and to be much safer as a factor of 
value in a composite made up of that element to¬ 
gether with other relevant factors operating as 


checks and balances than it is as an exclusive 
standard of measurement 91 The capitalization of 
net operating income is also subject to valid criti¬ 
cism, as a method of valuation. 92 

Where other similar property exists, its value 
may be taken into consideration. 93 It has been held 
that a railroad company’s money on hand must be 
considered in determining the value of its taxable 
property, and included in the valuation thereof, 
where there is no provision in the statutes for its 
separate taxation. 94 


certiorari dismissed 47 S.Ct. 332, 
27S U.S. 740. 775, 71 L Ed. 886. 

61 O.J. p 696 note 69. 

Method not mandatory 

The state board of equalization 
was not required to determine value 
solely by the guidance of a compos¬ 
ite of a five-year value based on the 
stock and bond method —Northern 
Pac. Ry. Co. v. State, 299 N.W. 696, 
71 N.D. 93 

85. Tex—Kansas City, M & O R 
Co. v. Rochester Independent 
School Dist.. Civ.App., 292 S W. 
964. 

61 C.J p 696 note 70. 

The economic value of a railroad 
la bankruptcy does not necessarily 
reflect the true value of its prop¬ 
erty for taxation —State v. State 
Board of Tax Appeals, 45 A 2d 599, 
134 N.J.Law 34, affirmed 52 A 2d 
852, first case, 135 N.J.Law 481 and 
52 A 2d 852, second case, 135 N J 
Law 482. 

Defloit; capitalisation, of “net In¬ 
come" 

Where taxpayer's tax schedule 
showed a deficit in operation, the 
capitalization of sum treated as net 
income by tax commission was not 
the proper factor in determining 
fair cash value—People ex rel. To¬ 
man v. Chicago Union Station Co., 
48 NE.2d 524, 383 Ill. 168. 

88 . NJ —Jersey City v. State Dept, 
of Taxation and Finance, Division 
of Tax Appeals. 56 A2d 479, 136 N. 
J.Law 353—'State v. State Board 
of Tax Appeals, 45 A.2d 699, 134 
N.J Law 34, affirmed 62 A2d 852, 
first case, 135 N J.Law 481 and 62 
A.2d 852, second case. 1*35 N.J.Law 
482. 

&o«!aff operations of terminal prop- j 
erty 

Evidence that forty per cent of 
area of waterfront terminal property 
wee devoted to losing operations of 
passenger, carfloat, and lighterage 
traffic was insufficient to establish 
that property was assessed at more 
than its true value.—Pitney v. Kelly, 
24 A.2d 547, 21 N.J.Misc. 405. 


Market value of indebtedness 

Where bonds showed market value 
above par, although books showed 
operation at a loss, market value of 
indebtedness was not a proper fac¬ 
tor to be used in determining full 
cash value of railroad property — 
People ex rel Toman v. Chicago 
Union Station Co, 48 N.E 2d 524, 383 
Ill. 153 

87. N J.—Jersey City v. State Dept 
of Taxation and Finance, Division 
of Tax Appeals, 56 A2d 479, 136 
N J.Law 353—State v. State Board 
of Tax Appeals. 45 A.2d 599. 134 N. 
J Law 34, affirmed 52 A.2d 852, first 
case, 135 N.J.Law 481 and 62 A.2d 
852, second case, 135 N J Law 482 

88. N.J.—Appeal of Pitney, 28 A.2d 
660, 666, 20 N.J.Misc. 448. 
"Frequently land Is not worth what 

it cost."—Appeal of Pitney, supra. 

Reproduction oost less depreciation 
is of secondary importance.—North¬ 
ern Pac. Ry. Co. v. Adams County, 
IDCWash, 1 F.Supp 163, appeal dis¬ 
missed, C.CA, 63 F.2d 1012 and 
Adams County v. Spokane, P. & S 
Ry Co, 66 F 2d 1008, reversed on 
other grounds, C.CA., Chicago, M., 
St. P. & P. R. Co. v. Adams County, 
72 F 2d 816. 

Variance from value shown by oth¬ 
er methods 

Value of reproduction cost de¬ 
creases in proportion to its variance 
from value as shown by stock and 
bond method and by capitalization of 
net operating income over reasonable 
period—Northern Pac. Ry. Co. v. 
Adams County, D.C.Wash., 1 F Supp 
163, appeal dismissed, C.C.A, 63 F. 
2d 1012 and Adams County v. Spo¬ 
kane, P. A 8. Ry. Co., 66 F.2d 1008, 
reversed on other grounds, CCA, 
Chicago, M., St. P. & P. R. Co. v. 
Adams County, 72 F.2d 816. 

“Xold-up prion*” 

Speculations with respect to “hold¬ 
up prices" which might be exacted 
if railroad were in the position of a 
necessitous buyer could not be con¬ 
sidered in arriving at the value of 
railroad waterfront property.—Ap¬ 
peal of Pitney, 28 A2d 660, 20 N.J. 
Mlsc. 448. 


89. Ill.—People ex rel. McDonough 
v. Grand Trunk Western R. Co., 
192 N.E 645, 857 Ill. 493 

90. U S.—Northern Pac. Ry. Co. v. 
Adams County, DC Wash., 1 F. 
Supp. 163, appeal dismissed, C C.A, 
63 F 2d 1012 and Adams County v 
Spokane, P. A S. Ry. Co., 66 F.2d 
1008, reversed on other grounds, 
C C.A, Chicago, M., St. P. A P. 
R Co. v. Adams County, 72 F.2d 
816 

91. US—Northern pac. Ry. Co. ▼ 
Adams County, D.C.Wash, 1 F 
Supp 163, appeal dismissed. C.CA, 
63 F.2d 1012 and Adams County v 
Spokane, P. A S. Ry. Co., 66 F.2d 
1008, reversed on other grounds, 
CCA, Chicago, M., St. P. A P 
R Co. v. Adams County, 72 F.2d 
816 

Period Including or preceding receiv¬ 
ership 

Stock and bond method is more 
than ordinarily fallible as exclusive 
test where period used Includes re¬ 
ceivership; but fact that two years 
of three-year period used to deter¬ 
mine value by stock and bond method 
and net earning method preceded re¬ 
ceivership did not invalidate use of 
such period—Northern Pac. Ry. Co 
v. Adams County, D.C.Wash., 1 F. 
Supp. 163, appeal dismissed, C.C.A, 
63 F2d 1012 and Adams County v 
Spokane, P. A 8. Ry. Co., 66 F.2d 1008, 
reversed on other grounds, C.C.A, 
Chicago, M., St P. A P. R. Co. v. 
Adams County, 72 F.2d 116. 

98. U S.—Northern Pac. Ry. Co. v. 
Adams County, D.C.Wash., 1 F. 
Supp. 168, appeal dismissed, C.C.A, 
63 F 2d 1012 and Adams County v. 
Spokane, P. A S. Ry. Co., 66 F.2d 
1008, reversed on other grounds, 
C.C.A, Chicago, M., St. P. A P. R. 
Co. v. Adams County, 72 F.2d 816. 

93. N.J.—Long Dock Co. v. State 
Board of Assessors, 97 A 900, 89 N. 
J.Law 108, affirmed 101 A 867, 90 
N.J.Law 701, 702, and 101 A 868, 
90 N.J.Law 702, 708. 

94. Ind. —Clark v. V&ndalia R. Co., 
86 N.E. 851, 172 Ind. 409. 
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e. Unit Method of Assessment; Allocation 

AminnMt and valuation of tha property of a rail- 
road company as a unit, and apportionment among the 
states, municipalities, and taxing districts through which 
the road passes, constitute a proper method of valuing 
such property; so, the “mileage’* or “length of the road” 
mode of allocation Is approved where conditions are fair¬ 
ly uniform throughout the railway system. 

The property of a railroad company has been re¬ 
quired to be assessed as a unit 96 The only prac¬ 
ticable method for determining the value of that 
portion of an interstate railroad system lying within 
a state is to determine the value of the entire sys¬ 
tem and then to determine what percentage of that 
value is assignable to the state; 96 the allocation of 
the property of an interstate railroad, for state 
taxes, must, in order to be sufficiently accurate for 
practical purposes, be arrived at by the exercise of 


sound judgment, based on facts fairly reflecting the 
relation between the value of the system as a whole 
and the value of the part within the state. 97 

The assessment and valuation of the property of a 
railroad company as a unit or entirety, and the ap¬ 
portionment of such valuation among the several 
states, municipalities, or taxing districts through 
which the road passes, in order to secure uniformity 
and to do away with fragmentary assessments, con¬ 
stitute a lawful and proper method of valuing such 
property for taxation, 98 since the intra-state mile¬ 
age used as an integral part of a railroad system 
may have elements of value that it otherwise would 
not possess, and the state properly may have regard 
to the whole in order to ascertain the value of the 
part that is within its borders 99 Where particular 
property is part of the railroad system, and has its 


95. Ill.—Mobile & O R Co. v. State 
Tax Commission, 28 NE 2d 100, 374 
Ill 76—People v. Illinois Central 
R Co, 138 NE 693, 307 Ill. 266 
—People ex rel City of Chicago v. 
State Board of Equalization, 68 
N E 943. 206 Ill. 296. 

An active, operating logging rail¬ 
road must be considered as a unit, 
and not simply as an aggregation of 
separate parts, in determining taxa¬ 
ble value—Ozette Ry. Co. v Grays 
Harbor County, 133 P 2d 983, 16 

Wash 2d 469 

96. U S —Bailey v. Megan. C.C.A.S. 
D , 102 F 2d 651—Northern Pac Ry. 
Co v Adams County, D C.Wash, 1 
F.Supp 163, appeal dismissed, C C. 
A., 63 F.2d 1012 and Adams County 
v. Spokane, P. & S. Ry. Co, 66 
F 2d 1008. reversed on other 
grounds, C.CA., Chicago. M., St. 
P. A P. R. Co. v. Adams County, 
72 F.2d 816. 

Proposed test held inadequate and 

not required.—Adams County v. 
Northern Pac. Ry. Co, C.C.A.Wash, 
115 F.2d 768. 

97. U.S —Great Northern Ry. Co. ▼. 
Weeks, ND, 56 S Ct. 426, 297 U.S. 
136, 80 L Ed. 632—Northern Pac. 
Ry. Co. v. Adams County, D.C. 
Wash., 1 F.Supp. 163, appeal dis¬ 
missed. C.CA., 63 F 2d 1012 and 
Adams County ▼. Spokane, P. A S. 
Ry Co., 66 F.2d 1008, reversed on 
other grounds. CCA, Chicago, M„ 
St. P. A P. R. Co. v. Adams County, 
72 F 2d 816. 

Federal Constitution applicable 
The problem cannot be solved as 
matter of state law altogether, but 
depends on the Constitution of the 
United States.—Adams County v. 
Northern Pac. Ry. Co., C.C.A.Waah, f 
115 F.2d 768. 

Vo definite rule oaa be established 

for ascertainment of maximum allo¬ 
cation factor which may be used in 


apportioning value of interstate rail¬ 
road system in computing state tax 
on railroad property in state —Bailey 
v. Megan, C.C.A.S D , 102 F 2d 651 
Apportionment held invalid as as¬ 
sessing and taxing property in other 
states—Great Northern Ry. Co. v 
Weeks, N.D., 56 S.Ct. 426, 297 U.S. 
135, 80 LEd. 532. 

98. Ill.—Mobile A O. R. Co. v. State 
Tax Commission, 28 N.E.2d 100, 
374 Ill. 75—People v. Illinois 
Northern Railway, 94 N.E 37, 248 
Ill. 532—People v State Board of 
Equalization, 68 N.E. 943, 205 Ill. 
296. 

NJ—Pitney v. Walsh, 61 A.2d 871, 
25 N.J.Misc. 196. 

61 C.J. p 694 note 49. 

Duty and authority of assessor to 
make apportionment see supra | 
883. 

Unit method as to corporate prop¬ 
erty in general see infra | 443. 

Factors in allocation 

(1) The state authorities, in appor¬ 
tioning value of interstate railroad 
system for state tax purposes, could 
reasonably give some influence to 
relative mileage or relative cost of 
reproduction, in addition to use fac¬ 
tors consisting of relative traffic 
units, relative use of rolling stock, 
and relative gross operating revenue 
—Bailey v. Megan, C.C.A.S.D., 102 
F.2d 651. 

(2) In determining percentage of 
value of Interstate system allocable 
to intra-state property, considera¬ 
tion, besides main track mileage, of 
factors reflecting use and usefulness 
of railroad property within state did 
not render method fundamentally er¬ 
roneous.—Pleasant v. Missouri-Kan- 
sas-Texaa R. Co., C.C.A.Kan. ( 66 F. 
2d 842, certiorari denied Missourl- 
Kansas-Texas Ry. Co. v. Pleasant, 
54 S.Ct 876, 291 U.S. 659, 78 L.Ed 
1061. 


Trackage not owned by railroad 

Where Interstate railroad used for¬ 
ty and six tenths miles of another 
railroad’s track to get into city un¬ 
der operating agreement, such track¬ 
age, in determining what portion of 
value of entire system should be al¬ 
located to intra-state property for 
state taxation purposes, should nei¬ 
ther be excluded entirely nor includ¬ 
ed as owned trackage.—Pleasant v. 
Missouri-Kansas-Texas R Co , C C.A 
Kan, 66 F 2d 842, certiorari denied 
Missouri-Kansas-Texas Ry. Co v 
Pleasant. 54 S.Ct. 376, 291 US. 659, 
78 LEd. 1051. 

Absence of state-wide property tax 

does not invalidate division of value 
among counties and other taxing dis¬ 
tricts through which line of railroad 
operates.—Mobile A O R Co v State 
Tax Commission, 28 NE.2d 100, 374 
Ill. 75. 

Exclusion of operating property 

Board of equalization was not re¬ 
quired, in apportioning value of rail¬ 
road lines, to exclude operating prop¬ 
erty within separate taxing units.— 
City of Pocatello v. Ross, 6 P.2d 481, 
51 Idaho 396. 

Xiooation of timber-preserving plant 

Where timbers owned by railroad 
companies were sent to a company 
for treatment, later to be withdrawn 
and used throughout the systems, the 
public service commission properly 
apportioned the value of timbers to 
the various taxing units of the state 
and was not required to apportion 
their entire assessed value to the lo¬ 
cal taxing unit of the county where 
the preserving plant was located.— 
North Little Rock Special School 
Dist v. Koppers Co., 200 S.W.2d 518. 
211 Ark. 822. 

99. U.S.—Southern Ry. Co. v. Com¬ 
monwealth of Kentucky, Ky, 47 

S.Ct. 542, 274 U.S. 76, 71 L Ed. 9S4. 
61 C. J. p 694 note 50. 
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actual use only in connection with such system, that 
fact may be considered, even though other parts of 
the system are outside the state j 1 but none of such 
outside property may be taken into consideration 
in valuing property within the state unless it clearly 
adds to the value thereof.* State assessing officers 
have been held to have a wide latitude for the 
exercise of discretion in allocating part of the 
system base value of an interstate railroad to a 
state; 3 and, if a state tax commission, in determin¬ 
ing what percentage of the value of an interstate 
system is allocable to property within the state, uses 
proper factors, its action cannot be set aside be¬ 
cause other states use improper ones and thus cause 
a combined allocation of more than one hundred per 
cent. 4 

The “mileage” or “length of the road” mode of 
allocation or evaluation has been held the most ex¬ 
act method of allocating system value to a state, 6 
and, in the absence of special circumstances render¬ 
ing its use improper, is upheld by the courts. 6 It is 


not appropriate where portions of the road within 
or outside a particular state are of substantially 
greater value than other similar portions, 7 a 9 where 
terminal facilities of great value exist in a par¬ 
ticular state 8 This method is an approved one 
where conditions are fairly uniform throughout 
the railway system, 9 but is arbitrary and unreason¬ 
able, and cannot be sustained, if conditions within 
and outside the state vary substantially. 10 So, where 
the portion of a railway in a state is worth less 
than the average value per mile of the entire sys¬ 
tem, an apportionment on mileage necessarily as¬ 
signs an excessive amount to that state, 11 and the 
use of that basis as the sole measure for apportion¬ 
ment must be condemned as arbitrary. 12 

Relative reproduction cost cannot be accepted as 
the sole basis of allocation. 13 Terminal facilities 
and other property of unusual value, the situs of 
which is capable of being localized, are, it has been 
held, not to be considered as parts of the appor- 


1. U.S—Southern R Co. v. Com¬ 
monwealth of Kentucky, supra. 

2. U.S—Wallace v. Hines, ND, 40 
S.Ct 435, 253 U.S 66, 64 L Ed. 782. 

61 C J. p 604 note 52. 

3. U S.—Northern Pac. Ry. Co. v 
Adams County, D C.Wash., 1 P. 
Supp 163, appeal dismissed, C.C.A,, 
63 F.2d 1012 and Adams County 
v. Spokane, P & S Ry Co., 66 F 
2d 1068, reversed on other 
grounds, C.C.A, Chicago, M, St P. 
& P R. Co. v. Adams County, 72 
F 2d 816 

4. U.S —Pleasant v. Missouri-Kan- 
sas-Texas R. Co, C.C.A.Kan., 66 F. 
2d 842, certiorari denied Missouri- 
Kans&s-Texas Ry Co. v. Pleasant, 
54 S.Ct. 376, 201 US. 650, 78 L Ed 
1051. 

5. US—Northern Pac Ry. Co. v 
Adams County, D.C Wash, 1 F. 
Supp 163, appeal dismissed, CC.A., 
63 F 2d 1012 and Adams County v. 
Spokane, P. & S Ry. Co., 66 F 2d 
1008, reversed on other grounds, 
CCA, Chicago, M, St P & P R. 
Co. v Adams County, 72 F.2d 816. 

M e a n i ng of method; statutory re¬ 
quirement 

Generally, value of one part of sin¬ 
gle continuous line of railroad is 
fairly estimated, for ad valorem tax¬ 
ation, according to value of propor¬ 
tion of length of such part to that 
of whole road, and this method is 
known as the “mileage 0 or “length of 
the road’* method of apportionment; 
statute prescribing method of ascer¬ 
taining value of railroad companies' 
distributive property in state does 
not require that all Interstate rail¬ 
roads be assessed on mileage basis, 
but provides for mileage or “length 


of road“ apportionment only after as¬ 
certaining value of such property in 
state.—McCord v. Alabama Great 
Southern R. Co, 213 S.W 2d 207, 187 
Tenn 302. 

6. US —Northern Pac Ry. Co. v. 

Adams County, D C.Wash, 1 F. 

Supp 163, appeal dismissed, C.C. 
A., 63 F2d 1012 and Adams County 
v. Spokane, P. & S. Ry. Co., 66 F 
2d 1008, reversed on other grounds, 
C.C A, Chicago. M , St. P & P. R 
Co v Adams County, 72 F 2d 816 

7. Tenn —McCord v. Alabama Great 
Southern R Co., 213 S W 2d 207, 
187 Tenn. 302. 

Ezoeption, held not applicable 

Tenn—Nashville, C. & St. L. Ry. v 
Browning, 140 S.W 2d 781, 176 

Tenn. 245, affirmed 60 S Ct. 968, 310 

U. S. 362, 84 LEd. 1254 

8. Tenn—McCord v. Alabama Great 
Southern R. Co, 213 SW.2d 207, 
187 Tenn 302. 

Question of faot 

Whether the holding of vast termi¬ 
nal facilities in a particular city jus¬ 
tifies an increased assessment is a 
question of fact, and, if the railroad 
is given no opportunity to present 
evidence on that question, the in¬ 
crease is void.—McCord v. Alabama 
Great Southern R. Co., supra. 

9. U.S.—Rowley v. Chicago & N. W. 
Ry. Co., C.C.A.Wyo„ 68 F 2d 527, 
reversed on other grounds 55 S. 
Ct 55, 293 U.S. 102, 79 L.Ed. 222, 
mandate stayed 55 S.Ct 207, 
amended on other grounds 55 S.Ct. 
211, first case, 293 U S. 532, 79 L 
Ed. 641, rehearing denied 55 S Ct. 
211, second case, 293 U.S. 632, 79 
L.Ed. 717—Chicago & N. W. Ry. Co. j 

V. Rowley, D.C.Wyo., 1 F.Supp. 720. j 
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Homogeneous railroad system 

Where interstate system is homo¬ 
geneous, allocation of system base 
value on basis of relative operated 
track mileage is generally fair — 
Northern Pac Ry. Co. v. Adams 
County, DC Wash., 1 F.Supp 163, 
appeal dismissed. C.C.A., 63 F.2d 

1012 and Adams County v Spokane 
P & S Ry Co., 66 F 2d 1008, revers¬ 
ed on other grounds, C.C.A., Chicago, 
M , St. P. & P R. Co. v. Adams Coun¬ 
ty, 72 F 2d 816. 

10. U S.—Rowley v. Chicago & N 

W. Ry Co , C C.A Wyo , 68 F.2d 527. 
reversed on other grounds 55 S Ct 
55, 293 U S. 102. 79 L.Ed 222, man¬ 
date stayed 55 S Ct. 207, amended 
on other grounds 55 S.Ct. 211, first 
case, 293 U S 632, 79 L Ed 641, re¬ 
hearing denied 55 S Ct 211, sec¬ 
ond case. 293 U.S 632, 79 LEd 717 
—Chicago & N. W Ry. Co. v. Row- 
ley, D.C.Wash., 1 F.Supp. 729 

11. U S.—Rowley v. Chicago & N 
W Ry. Co, Wyo. 55 S.Ct. 65, 293 
US. 102, 79 LEd. 222, mandate 
stayed 65 S Ct. 207, amended on 
other grounds 65 S Ct. 211, first 
case, 298 US. 532, 79 L.Ed. 641. 
rehearing denied 55 S.Ct. 211, sec¬ 
ond case, 293 U.S 632, 79 L.Ed 
717. 

12. U.S—Rowley v. Chicago & N. 
W. Ry. Co, supra. 

13. U.S.—Nprthern Pac. Ry. Co. v 
Adams County, D.C.Wash., 1 F 
Supp. 163, appeal dismissed, C.C 
A., 63 F 2d 1012 and Adams Coun¬ 
ty v. Spokane, P. & S. Ry. Co., 66 
F.2d 1008, reversed on other 
grounds, C.C.A., Chicago, M., St. P 
& P. R. Co. v. Adams County, 72 
F.2d 816. 
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tionable entity; 14 other authority holds that, in 
allocating part of system base value of an inter¬ 
state railroad to a state, terminal property located 
therein must not be treated as a separate entity, 
although its presence should be considered. 15 

Valuation of capital The valuation of capital 
of an interstate railroad to be assessed within the 
state is ordinarily that proportion of the total capital 
which the number of miles of railroad in the state 
bears to the entire mileage of the road. 16 

d. Bolling Stock 

Apportionment of the value of rolling stock between 
states or within a state has been made on the basis of 
mileage or of the average number of engines or cars used 

Except where a statute particularly prescribes the 
mode of assessment, 17 rolling stock of a railroad 
company is to be assessed in the same manner as 
other personal property. 18 It has been held that 
the rolling stock of an interstate railroad company 
may be valued as a whole, under the so-called unit 
rule, discussed generally supra subdivision c of this 
section, and such value apportioned to the state m 
the proportion the number of miles of railroad line 
operated in the state bears to the total mileage of 
lines , 19 while according to other authority the 
assessment should be made on the basis of the 
average number of engines and cars constantly in 


use within the state, rather than on a mileage 
basis. 20 Similarly, where the rolling stock used in 
the state is assessed as a whole, it has been held 
that its value should be apportioned among the sev¬ 
eral counties through which the railroad runs ac¬ 
cording to the average number of cars operated 
in each, 21 or, as it is held by other authorities, ac¬ 
cording to the proportionate length of the road 
therein, 22 except where another method of appor¬ 
tionment is prescribed by statute 23 All of the roll¬ 
ing stock of a domestic railroad company is to be 
included in capital employed within the state, m as¬ 
sessing the latter for taxation, 24 except any cars or 
engines shown to be used exclusnely outside the 
state 25 

e. Bight of Way and Other Beal Estate 

(1) Real estate generally 

(2) Right of way 

(1) Real Estate Generally 

The realty of a railroad is to be valued in its actual 
or physical condition, on the basis of the advantage ex¬ 
pected to result from its ownership, and considering the 
limited use of the property, its earning value, and Its 
cost less depreciation. 

The lands of a railroad are to be valued in the 
actual or physical condition in which they are held 
by it, 26 and the \ ablation may properly include 


14. Ky —Southern R. Co v Com¬ 
monwealth, 264 SW. 850, 204 Ky 
388, reversed on other grounds 47 
S Ct 642, 274 U S 76, 71 L Ed 934 

15. U.S—Northern Pac Ity Co. v 

Adams County, D C Wash. 1 F 

Supp 163, appeal dismissed. CCA, 
63 F.2d 1012 and Adams County v 
Spokane, P. ft S. Ry Co. 66 F 2d 
1008, reversed on other grounds. 
C C.A., Chicago, M., St P ft P. R. 
Co v. Admas County, 72 F 2d 816. 

16. Pa—Commonwealth v Dela¬ 
ware, etc., R. Co., 22 A 167, 145 Pa. 
96. 

61 C J. p 698 note 6. 

17. Neb —State v Bryan, 200 NW. 
870, 112 Neb. 692 

61 C J. p 696 note 84 

18. Ky.—Baltimore & O S W R. 
Co. v. Commonwealth, 198 SW. 35, 
177 Ky. 666. 

19. Ill.—People v Illinois Cent. R 
Co., 112 N.E. 700, 273 Ill 220 

La —Director General of Railroads 
v. Hughes, 101 So. 728, 157 La. 8. 

80. Utah— Crystal Car Line v State 
Tax Commission, 174 P 2d 984, 110 
Utah 426. 

61 C.J. p 697 note 88. 

Dally average 

Ohio.—Armour ft Co v Glander, B 
T.A., 94 N.E.2d 117. 

ML AH*.—Atlantic, etc., R Co. v. 


Lesueur, 19 P 157, 2 Ariz 428. 1 
LRA 244, appeal dismissed 11 S 
Ct. 1015, 140 US 669, 35 L Ed 
693. 

61 C J p 697 note 89 

22. Ind—Evansville, etc, R Co v 
West, 37 NE. 1012, 138 Ind 697. 

61 C.J. p 697 note 90 

23. Ga—Columbus Southern R Co 
v. Wright, 15 SE 293, 89 Ga 574, 
affirmed 14 S Ct. 296, 151 US. 470, 
38 LEd 238 

61 C.J P G97 note 91. 

24. N Y —People ex rel. New York 
Cent. R Co v Knight, 65 N E 1102, 
173 NY 255—People ex rcl New 
York Cent. & H R R Co v Mil¬ 
ler. 84 NYS 1088, 89 App Div. 127, 
affiimed 69 NE 1129, 177 N.Y 584, 
affirmed 26 S Ct. 714, 202 US. 584, 
50 LEd 1155 

25. NY—People ex rel New York 
Cent R Co v. Knight, 65 N.E 
1102, 173 N.Y 255—People ex rel 
New York Cent & H R R. Co v. 
Miller, 84 N Y.S. 1088, 89 App Div 
127, affirmed 69 N.E. 1129, 177 N 
Y. 684, affirmed 26 S.Ct. 714, 202 
U.S. 584, 50 L Ed 1155. 

26. N.J.—State v. State Board of 
Tax Appeals, 45 A.2d 599, 134 N J. 
Law 34, affirmed 52 A.2d 852, tlrst 
case, 135 N J.Law 481 and 52 A 
2d 852, 135 N J.Law 482—Erie R 
System v. Walsh, 57 A.2d 217, 26 
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NJMisc 81—Central R of New 

Jersey v Martin, 20 A 2d 330, 19 

N.JMisc 427 

Lands used for railroad terminal 

purposes in city waterfront were 
subject to valuation at their true 
value, in the condition and under 
the particular use m which they were 
actually held by railroads, as termi¬ 
nals—Jersey City* v Martin, 26 A. 
2d 733, 20 NJMisc 283. 

Slain stem lands 

In valuing main stem lands, tax 
commissioner properly treated the 
lands, including All, grading, cuts, 
tracks, etc., except passenger and 
freight buildings thereon, as integral 
parts of the main stem from the 
standpoint of its contribution to val¬ 
ue of the main stem as an entirety, 
as against railroad's contention that 
true value of land for railroad use 
was its market value stripped of 
equipment, availability, and use for 
railroad purposes; inclusion of land 
in excess of one hundred feet in 
width within main stem was errone¬ 
ous —State v. State Board of Tax 
Appeals, 45 A 2d 699, 134 N J Law 
34. affirmed 62 A 2d 852, case one, 135 
N.J Law 481 and 62 A.2d 852, 135 
N.J Law 482. 

Limitation of use; fixing of ratos 

Limitation by government of use 
of real property to railroad purposes 



§ 426 


TAXATION 


84 C.J.S, 


an increment of value by reason of work done there¬ 
on which fits it for railroad use, 27 such as clearing, 
grubbing, and grading, 22 and the elimination of 
grade crossings. 29 Their true value springs from, 
and is an indication of, the advantage that is ex¬ 
pected to result from the ownership thereof; 30 
and the value of real property for railroad purposes 
is measured by the difference between the value of 
the services rendered by the railroad and the costs 
of the labor and capital necessary in its utilization 
for railroad purposes. 31 In valuing lots, parts of 
lots, and terminal facilities, the limited use of the 
property, its earning value, and its cost less de¬ 
preciation, are elements that should be taken into 


consideration. 32 Since land in a terminal area is 
an integral part of the entire railroad system, it is 
impossible to determine its true value for railroad 
use, separate from the rest of the railroad, by 
capitalizing net income. 33 

Under some statutes the land and the buildings, 
improvements, or superstructure thereon should be 
separately valued and assessed. 34 It has been held 
that land of a railroad company is to be deemed the 
property of a resident, and not of a nonresident,* 
of the municipality in which it is assessed. 36 A 
state board of taxes and assessments has been re¬ 
quired to use its own knowledge and judgment in 
appraising the value of railroad real estate, 36 and 


only, and fixing: by government of 
rates charged for services rendered 
through use thereof, affect its value 
for tax purposes, since the value of 
real property must be computed from 
its estimated future net income —Ap¬ 
peal of Pitney, 28 A.2d 660, 20 N.J. 
Misc 448. 

Bemot# possibility of erection of 
building- 

Consideration of apparently remote 
possibility of erection of office build¬ 
ing above station is not lawful ba¬ 
sis for valuation of land on which 
station is located, as property must 
be assessed in its actual condition as 
held by owner.—New York Bay R. 
Co. v Kelly, 37 A.2d 624, 22 N.J. 
Misc. 204. 

37. NJ.—Central R. of New Jersey 
v. Martin, 20 A.2d 330, 19 N.J.Misc. 
427. 

38. N.J.—Erie R. System v. Walsh, 
67 A.2d 217, 26 N J.Misc. 81—Bel- 
aware, L. & W. R Co. v. Walsh, 
63 A 2d 163, 26 N.J Misc. 272. 

89. N.J.—Pitney v. Walsh, 61 A.2d 

871, 26 N J.Misc. 196—Central R. 
of New Jersey v. Martin, 20 A 2d 
330. 19 N.J Misc. 427. 

Bffeot of statute 

(1) The value of grade crossing 
eliminations commenced before adop¬ 
tion of statute providing that main 
stem shall not include cost of elim¬ 
ination of grade crossings made pur¬ 
suant to statute must be included in 
assessing railroad property, since 
costs of eliminations were not incur¬ 
red pursuant to exemption statute.— 
State v. State Board of Tax Appeals, 
46 A.2d 699, 134 N.J.Law 34, affirmed 
52 A.2d 862, first case, 135 N.J Law 
481 and 52 A.2d 852, 136 NJ.Law 
482—Appeal of Pitney , 28 A.2d 660, 
20 N.J.Misc. 448. 

(2) Where crossing was eliminated 
pursuant to such statute, the cost 
of such elimination was deductible 
and excluded from taxation; only 
that portion of the essential costs In¬ 
curred in elimination of grade cross¬ 
ing as such is excluded under the i 


statute and the portion of costs in¬ 
curred in betterment of railroad, 
however otherwise desirable, is to 
be included in assessments —State v 
State Board of Tax Appeals, 45 A.2d 
599, 134 N.J.Law 34, affirmed 52 A.2d 
852, case one, 135 N.J.Law 481 and 52 
A 2d 862, 135 N J Law 482. 

30. N.J —Appeal of Pitney, 28 A.2d 

660, 20 N J.Misc. 448. 

The economio value of real prop¬ 
erty located in the main stem of a 
railroad is the value that should be 
attributed to it as an integral and 
necessary part of the railroad, deter¬ 
mined by the present and prospective 
revenues to be derived from the op¬ 
eration of railroad after deducting 
operation expenses, and is the true 
value for tax purposes.—Appeal of 
Pitney, supra. 

Valuation not sustaining local as¬ 
sessment 

In proceedings involving local as¬ 
sessments placed on land located 
within waterfront terminal of rail¬ 
road company and owned by subsi¬ 
diary of company, valuation based 
on use of property “for railroad pur¬ 
poses" could not be shown in order 
to sustain and justify local assess¬ 
ment.—Jersey City v. Lehigh Valley 
R. Co, 88 A.2d 497, 9 N.J. 862. 

31. N.J.—Appeal of Pitney, 28 A.2d 

660, 20 N.J.Misc. 448. 

Capitalising net i nco m e! market 
value 

Such value may be approximated 
by*capitalizing net incpme, and, con¬ 
sidered with other factors, may be 
accepted as indicative of fair mar¬ 
ket value.—Appeal of Pitney, supra. 

32. Fla.—Tampa Southern R. Co. v. 

City of Bradenton, 166 So. 679, 122 

Fla. 173. 

Terminal parcels; land in terminal 
area 

(1) "Waterfront" and "backland" 
parcels of terminal should be con¬ 
sidered from standpoint of their con¬ 
tribution of value to terminal as a 
whole and to total value of trunk 
line system of which they form ft 
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part.—Erie R. System v. Walsh, 67 
A 2d 217, 26 N.J Misc. 81. 

(2) In determining true value of 
railroad’s land in terminal area, con¬ 
sideration must be given to special 
value of waterfront lands used for 
terminal purposes in connection with 
railroad as going concern—Jersey 
City v. State Dept of Taxation and 
Finance, Division of Tax Appeals, 56 
A 2d 479, 136 N.J.Law 363—State v. 
State Board of Tax Appeals, 46 A.2d 
599, 134 N.J.Law 34. affirmed 62 A. 
852, first case, 135 N.J.Law 481 and 
52 A.2d 852, 135 N J Law 482. 

(3) Such true value could not be 
determined by valuing it as compar¬ 
able property for commercial or in¬ 
dustrial purposes, stripped of its 
availability and use for railroad pur¬ 
poses, and then taking a percentage 
of such value equivalent to the per¬ 
centage of such land the use of 
which yielded a substantial profit, as 
distinguished from portions of the 
land used for rendering common but 
unprofitable services.—State v. State 
Board of Tax Appeals, supra. 

(4) The location of lands used for 
terminal purposes, their availability 
for railroad use, and the increment, 
if any, resulting because of the as¬ 
semblage and consolidation of all the 
lands as an entirety, are to be con¬ 
sidered in connection with the rail¬ 
road as a going concern, and a spe¬ 
cial value may be accorded such 
lands for purposes of taxation.—Pit¬ 
ney v. Walsh, 51 A.2d 871, 25 N.J. 
Misc. 196. 

33. N.J.—Appeal of Pitney, 28 A.2d 
660, 20 N.J.Misc. 448. 

34. Mont.—State v, Duncan, 219 P. 
638, 68 Mont. 420. 

61 C.J. p 698 note 1. 

35. N.Y.—Buffalo, etc., R. Co. v. Erie 
County, 48 N.Y. 98. 

61 C.J. p 698 note 2. 

36. N.J.—City of Bayonne v. State 
Board of Taxes and Assessments, 
167 A. 880, 11 N.J.Misc. 694. 

Figure of city or rfcilroad 
Board need not ftecept figure of 
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may refuse to consider the sale of neighboring prop¬ 
erty in a previous year as controlling. 37 So, the 
valuation of waterfront land in use for a terminal 
is not controlled by sales of other land which is not 
comparable either because of location, size, or spe¬ 
cial circumstances. 33 However, it has been held 
that the value of land used for railroad purposes is 
no greater than that of similar land in the im¬ 
mediate vicinity; 33 and the practice of valuing rail¬ 
road land with respect to the value of adjoining 
land, 40 and of valuing railroad structures on a basis 
of depreciated cost, 41 in each case without regard to 
earnings, has been held proper. 

Tract as not rural A tract containing railroad 
shops may be classified, for tax purposes, as built 
up, and not rural or suburban, although adjacent 


to the corporate limits of a city. 4 * 

(2) Right of Way 

A right of way is to be assessed at Its fair cash value, 
ordinarily equal to the cost of reproducing It. 

The right of way of a railroad company is to be 
assessed for purposes of taxation at its fair cash 
value, 43 which has been held to be ordinarily equal 
to the cost of reproducing it; 44 but in arriving 
at such value the right of way is not to be con¬ 
sidered merely on a basis of area or amount, or to 
be appraised the same as adjoining lands devoted 
to ordinary uses, but must be treated as part of the 
system of railroad, and assessed with respect to its 
value for railroad purposes, its situation, and any 
incidental advantages. 45 This rule, however, ap- 


clty or that of railroad, but can 
rest on Its own figures—City of Bay¬ 
onne v. State Board of Taxes and 
Assessments, supra. 

Approval of assessment by highest 
oonrt 

Assessments of railroad’s lands for 
particular year by highest court of 
state were given consideration in de¬ 
termining value of such lands for tax 
purposes for previous years, where 
factors determining valuation have 
remained substantially unchanged — 
Jersey City v State Dept of Taxa¬ 
tion and Finance, Bivision of Tax 
Appeals, 56 A 2d 479, 136 N.J.Law 
353. 

Tax commissioner’s procedure npheld 

N J —Central R of New Jersey v. 
Martin, 20 A.2d 330, 19 N.J.Misc 
427. 

37. NJ—City of Bayonne v State 
Board of Taxes and Assessments, 
167 A. 880, 11 NJMisc. 694 

38. NJ.—State v. State Board of 
Tax Appeals. 45 A 2d 599, 134 N J 
Law 34, affirmed 62 A.2d 852, first 
case, 135 N J.Law 481 and 62 A.2d 
852, 135 N J Law 482. 

A trend of land values for river 
and waterfront lands, based on sales 
of lands outside the unique railroad 
waterfront terminal properties, did 
not establish such trend for the ter¬ 
minal properties.—Jersey City v. 
Martin, 26 A.2d 733, 20 N J.Misc 283 

39. N.J.—Appeal of Pitney, 28 A.2d 
660, 20 N.J.Misc. 448. 

40. U S.—Central R. Co of New 
Jersey v. Martin, C.CA.N.J., 115 
F 2d 968, certiorari denied Lehigh 
Valley R. Co. v. Martin, 61 SCt 
943, 944, 945, 813 U.S. 568. 85 L. 
Ed, 1527, Delaware, L. & W. R. 
Co. v. Martin, 61 S.Ct. 943, 944, 945, 
818 U.S. 668, 85 LEd. 1527, Erie R. 
Co. v. Martin. 61 S Ct 943, 944, 945, 
313 U.S. 668, 85 LEd. 1527, New 
Jersey A N. Y. R. Co. v. Martin, 61 


set 943. 944, 946, 313 US 568, 85 
LEd 1527, New York Cent R Co 
v Martin, 61 SCt 943, 945, 946, 313 
US 568, 85 LEd 1527, and New 
York & L B R Co v Martin. 61 
SCt 944, 945, 946, 313 US 568, 85 
LEd 1527 

Assessment held proper 

NJ—New York Bay R Co v. Kelly, 
37 A 2d 624, 22 N J.Misc 204 

Study of sales as basic, essential 
factor 

N J —Delaware, L. & W R. Co. v. 
City of Hoboken, 85 A 2d 200, 16 N 
J Super 543. reversed on other 
grounds 91 A 2d 739, 10 NJ. 418 

41. U S —Central R Co of New 
Jersey v. Martin, CCANJ, 115 F. 
2d 968, certiorari denied Lehigh 
Valley R Co v Martin, 61 S Ct 
943. 944, 945, 313 U.S 668 , 85 LEd. 
1527, Delaware, L & W. R Co. v 
Martin, 61 SCt. 943, 944, 945, 313 
US 568, 85 LEd. 1527, Erie R Co 
v. Martin, 61 SCt 943, 944, 945, 
313 U.S 668 , 85 LEd 1527, New 
Jersey & N. Y R Co v. Martin, 
61 SCt 943, 944, 946, 313 US. 668 , 
85 LEd 1527, New York Cent R. 
Co. v Martin, 61 SCt 943, 945, 946, 
313 U.S 568, 86 LEd 1527, and 
New York & L. B R. Co. v. Mar¬ 
tin, 61 SCt 944, 945, 946, 313 U.S. 
568, 85 LEd 1527 

42. Del.—Philadelphia, B. & W. R. 
Co v. Mayor and Council of Wil¬ 
mington, 67 A 2d 759, 30 Del.Ch. 
213 

43. Or—Oregon, etc., R. Co v. Jack- 
son County, 64 P. 307, 65 P. 369, 
08 Or. 589. 

61 C.J. p 697 notes 95, 96. 

Grade crossing eliminations 

(1) Value of grade crossing elim¬ 
inations is to be included in deter¬ 
mining value of railroad’s property. 
—Fitney v. Kelly, 34 A 2d 647. 21 
NJMisc. 405. 

(2) Only the essential cost of 
grade crossing eliminations, and not 
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excels cost for betterment, should be 
excluded in assessing railroad prop¬ 
erty —Appeal of Pitney, 28 A 2d 660, 
20 NJMisc 448. 

44. NY—People ex rel. New York 
Cent & H R R Co. v. Hanking. 
137 N.YS. 365, 152 AppDiv. 488 

61 C J p 697 note 96 

45. Ill —People ex rel City of Chi¬ 
cago v State Board of Equaliza¬ 
tion, 68 NE 943. 206 Ill 296. 

61 C J p 697 note 97. 

Main stem lands 

In assessing main stem lands be¬ 
tween terminals, value thereof for 
railroad purposes cannot be disre¬ 
garded and lands valued from stand¬ 
point only of what they would bring 
if company discontinued operations 
and threw lands in their existing con¬ 
dition on market for general commer¬ 
cial and industrial uses—New York 
Bay R Co v. Kelly, 37 A 2d 624, 22 N 
JMisc 204. 

Cuts, embankments, and oanal looks 

The true value, for purposes of 
taxation, of railroad cuts, embank¬ 
ments, and canal locks, is not their 
cost, but what they are worth in con¬ 
nection with the works of which they 
form a part—Delaware, L & W R 
Co v. Walsh, 53 A.2d 153, 25 N.J 
Misc 272. 

Abandoned track and right of way 

In listing and assessment of track 
and right of way abandoned as part 
of operating system, local taxing 
units are to be guided by the laws 
which apply to other property with¬ 
in their respective Jurisdictions, and 
are not bound by order of state board 
of assessment that property should 
be listed as scrap in so far as or¬ 
der characterizes nature of the prop¬ 
erty, local authorities may not at¬ 
tribute to such property, as enhanc¬ 
ing its value, any element of value 
arising from the operating system 
—Warren v. Maxwell, 37 S.E.2d 721, 
223 N.C. 604. 
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plies only to lands used directly in connection with 
the business of the railroad, and not to other real 
property owned by a railroad company but not so 
used, which is to be valued and assessed in the 
same manner as the realty of private persons. 46 The 
right of way must be treated, for the purposes of 
assessment, as a unit. 47 

f. Deductions 

In assessing the assets of a railroad company, debts 
or liabilities may be deducted if a statute permits, and 
property outside the state, or separately taxable therein, 
or tax-exempt, Is ordinarily deductible. Deductions for 
depreciation or taxes must conform to controlling statutes. 

Except where statutes permit the deduction of 
indebtedness of a railroad company from the value 
of its credits or assets, in assessing the latter for 
taxation, no debts or liabilities may be deducted; 48 
a fortiori, they may not be deducted where their 
deduction is prohibited. 49 The value of property 
of a railroad company which is situate outside the 
state, 60 or is exempt from taxation, 51 or which is 
separately subject to assessment and taxation in the 
state, 52 is ordinarily to be deducted or excluded m 
arriving at the value of its capital or aggregate 
assets for the purposes of taxation. Noncarrier 
property is also to be deducted if it has been in¬ 
cluded in the ascertained value of the capital. 63 
Deduction for lands held by a railroad, as nonop¬ 
erating property, on the basis of the amount by 
which investors in railway securities would believe 
the value of the company's stocks and bonds would 
be affected by its ownership of the lands, has 
been held proper, despite a larger assessment by 


county assessors. 64 It has been held, as to a 
particular statute imposing a railway franchise 
tax, that the clear legislative intent is to tax on the 
basis of net railway income and to allow the speci¬ 
fied items of deduction. 65 Where a franchise tax 
is measured by a railroad's net operating income 
for a preceding year, items of debit not related to 
the operation of that year cannot be deducted in 
making the calculation. 66 

Depreciation . In a statute imposing a railroad 
franchise tax, the purpose of language authorizing 
deductions from operating revenues for deprecia¬ 
tion, not to exceed the amount claimed in the rail¬ 
road’s report to the Interstate Commerce Commis¬ 
sion, or fixed by the commission in determining the 
net operating income, is to set a ceiling on de¬ 
preciation items. 67 The tax commissioner has the 
duty of determining the reasonableness of such 
items and the appropriateness of the accounting dis¬ 
tribution. 58 A depreciation factor which does not 
take into account anything beyond physical deteri¬ 
oration of a railroad's property and does not include 
the requisite elements of functional and economic 
obsolescence will not be highly regarded. 69 

Taxes. Within the meaning of a statute provid¬ 
ing that railway “tax accruals" shall be deducted 
from the total operating revenue, m computing a 
franchise tax, “tax accruals" are the amount of the 
taxes for the year in which the net operating rail¬ 
way income is computed 60 In determining whether 
an item is a proper deduction as a railway tax ac¬ 
crual, within this statute, it has been required to be 
determined whether the item is of the type that, 


46. Ind.—Toledo, etc., R. Co. v. La¬ 
fayette, 22 Ind. 262. 

47. Ill —Mobile & O R. Co. v. State 
Tax Commission, 28 NE 2d 100, 374 
Ill. 76—People v. Illinois Northern 
Railway, 94 N.E 37, 248 Ill. 532- 
People v. State Board of Equaliza¬ 
tion, 68 NE. 943, 205 Ill. 296. 

48. Conn.—State v. New York, etc., 
R. Co, 22 A. 766, 60 Conn. 326. 

61 C.J. p 696 note 82. 

49. NY.—People ex rel. Delaware & 
H Canal Co v. Feitner, 70 N.Y S 
600, 61 App.Div. 129, affirmed 63 N. 
E 786, 171 NY. 641. 

61 C.J. p 696 note 83. 

60. Pa.—Commonwealth v. Dela¬ 

ware, etc., R. Co., 22 A. 157, 145 
Pa. 96. 

61 C.J. p 698 note 8. 

Bl. U S.—Mobile & O R Co. v. 
Schnipper, DC Ill, 31 F 2d 687 

68. Pa.—Commonwealth v Lake 

Shore, etc., R. Co., 23 Pa.Dist. 1111. 

61 C.J. P 698 note 10. 


63. U S.—Mobile & O R. Co. v. 
Schnipper, D C Ill , 31 F 2d 687 

54. U S —Adams County v Northern 
Pac Ry. Co., C.C.A.Wash., 115 F 
2d 768 

55. N.J —Norton v. State Board of 
Tax Appeals, 38 A 2d 455, 132 N J 
Law 40, reversed on other grounds 
45 A 2d 799, 134 N J Law 67. 

56. N.J.—Delaware, L. & W. R Co 
v. Division of Tax Appeals, N J 
State Dept of Taxation & Finance, 
68 A.2d 749, 3 N.J. 27, appeal dis¬ 
missed 70 SCt. 488, 338 U.S. 946, 
94 L Ed. 583, and Central R. Co of 
N. J. v. Division of Tax Appeals, 
70 S.Ct. 488, 338 U.S. 946, 94 L Ed 
583. 

Unpaid taxes of prior years and ac¬ 
crued Interest thereon 

N.J.—Delaware, L. & W. R. Co. v. 
Division of Tax Appeals, N. J. 
State Dept, of Taxation & Finance, 
6*8 A 2d 749, 3 N J. 27, appeal dis¬ 
missed 70 SCt. 488, 838 U.S. 946, 
94 L.Ed. 683, and Central R. Co. of 
N. J. v. Division of Tax Appeals, 
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70 SCt. 488, 338 U.S. 946, 94 L Ed 
583 

57. N J.—Norton v State Board of 
Tax Appeals, 45 A.2d 799, 134 N.J. 
Law 67. 

Item not reported 

Where railroad in Its report to 
commission failed to Include a par¬ 
ticular item for depreciation and 
such item was not fixed as an item of 
depreciation by commission, tax com¬ 
missioner could not allow item as a 
deduction.—Norton v. State Board of 
Tax Appeals, supra—Appeal of Nor¬ 
ton, 34 A.2d 536, 21 N.J.Misc. 400 

58. N J —Norton v. State Board of 
Tax Appeals, 45 A 2d 799, 134 N J 
Law 57. 

59. N.J—Erie R. System v. Walsh. 
57 A.2d 217, 26 N.J.Misc. 81. 

60. N.J.—Appeal of Delaware, L. & 
W. R. System, 55 A.2d 656, 26 N 
J.Misc. 19—In re Delaware, L. & 
W. R, System, 47 A.2d 830, 24 N.J 
Misc. 205—Norton v. State Board 
Of Tax Appeals, 45 A.2d 799, 184 N. 
J.L&w 57. 
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prior to a named date, would have been customarily, 
and in accordance with recognized accounting prac¬ 
tices of the time, included m the railway tax ac¬ 
crual account, and whether the year against which 
the item is sought to be charged is the proper 
year. 61 The fact that the method used by the state 
tax authority in figuring tax accruals, for this pur¬ 
pose, is not in accord with the regulation of the 
Interstate Commerce Commission does not render 
such method invalid, since such regulation is not 
binding on the state authority , 62 likewise, the state 
authority is not bound by the commission’s finding 
of net operating income permitting deductions for 
tax accruals, and may disapprove such deductions 03 

Unprofitable trackage The physical value of un¬ 
profitable trackage should not be used as a deduc¬ 
tion against an entire railroad system when all of 
the unprofitable trackage is within one state. 64 

Stocks and bonds. Deductions for stocks and 


bonds of other corporations, as nonoperating prop¬ 
erty, have been held not unreasonably small or ar¬ 
bitrary notwithstanding a master and a trial court, 
by employing different methods, arrived at larger 
deductions. 65 

g. Ascertainment of Earnings or Receipts 

Where a tax Is to be measured by the gross earnings 
or receipts of a railroad, the entire Income from railroad 
transportation and allied or Incidental services or activi¬ 
ties should be taken into account; where the assessment 
is to be based on net earnings, the amount Is ascertained 
by deducting all operating expenses from the gross re¬ 
ceipts. 

Where the tax on a railroad company or its 
property is to be measured by its gross earnings or 
receipts, the receipts from work reasonably within 
its charter powers constitute gross earnings in the 
operation of the railroad 66 So, there should be 
taken into account the entire income and revenues 
from railroad transportation and allied or incidental 
services or activities, 67 or, according to other au- 


61. N J —Norton v State Board of 
Tax Appeals, supra. 

Propriety of deducting* old taxes 

Fact that tax law expressly au¬ 
thorizes commissioner to regulate 
certain items in a railroad's account 
does not, under the principle of ex- 
pressio unius excluslo alterius, for¬ 
bid him to regulate any other items 
in the account and prevent him from 
considering propriety of deduction 
of old taxes as tax accruals —Dela¬ 
ware, L». & W R Co v Division of 
Tax Appeals, 64 A 2d 881. 2 N.J.Su- 
per. S3, affirmed 68 A 2d 749, 3 NJ 
27, appeal dismissed 70 S Ct 488, 338 
US. 946, 94 LEd. 583, and Central 
R Co. of N J v. Division of Tax 
Appeals, 70 S Ct. 488, 338 U.S. 946, 
94 LEd. 583 

Particular deduction* not allowed 

N.J —Delaware, L & W R Co ▼ 
Division of Tax Appeals, N J. 
State Dept of Taxation & Finance, 
68 A.2d 749, 3 N J. 27, appeal dis¬ 
missed 70 SsCt 488, 338 U S 946, 
94 L Ed. 583, and Central R Co of 
N. J v. Division of Tax Appeals, 
70 S.Ct. 488, 338 US 946, 94 LEd 
583—Norton v State Board of Tax 
Appeals, 45 A.2d 799, 134 N J Law 
57—Delaware, L. & W. R Co. v. 
Division of Tax Appeals, 64 A.2d 
881, 2 N J Super 93, affirmed 68 A. 
2d 749, 3 NJ. 27, appeal dismissed 
70 S.Ct 488, 338 US 946. 94 LEd 
583, and Central R Co of N, J. v 
Division of Tax Appeals, 70 S Ct, 
488, 338 US 946, 94 LEd 583—Ap¬ 
peal of Norton, 34 A. 2d 536, 21 N J. 
Misc. 400. 

82. N.J.—Appeal of Delaware, L. & 
W. R. System, 65 A.2d 656, 26 NJ 
Misc. 19. 

63. N.J.—Appeal of Gardner, 57 A. 


2d 32, 26 N J Misc 76. affirmed Del¬ 
aware, L & W. R Co v Division 
of Tax Appeals, 64 A 2d 81, 2 N 
J Super 93, affirmed 68 A 2d 749, 
appeal dismissed 70 S Ct 488, 338 
U S 946, 94 L Ed 583, and Central 
R Co of N. J v Division of Tax 
Appeals, 70 S Ct 488, 338 US 946, 
94 LEd 583 

64. US —Grand Trunk Western R 
Co v Brown. D C Mich , 32 F Supp 
784. 

65. U S —Adams County v. North¬ 
ern Pac Ry Co , C C A.Wash , 115 
F 2d 768 

66. Minn.—State v Northern Pac 
Ry Co, 14 N W.2d 232, 217 Minn 
113—State v Minnesota, etc, R 
Co, 118 NW. 679, 106 Minn. 176, 16 
Ann Cas 426. 

67. Va—Virginia Electric St Power 
Co v Commonwealth, 194 S E. 775, 
169 Va 688. 

61 C J. p 698 note 12. 

Items included in gross earning* 

(1) Railroad's charges, on basis of 
published tariffs, for pick-up and de¬ 
livery service, on less than carload 
freight, furnished through Independ¬ 
ent contractors, at cost exceeding the 
cost charged, because service was 
furnished as Incident of railroad's 
business, rentals received for loco¬ 
motives which were surplus or obso¬ 
lete equipment, since rentals were in¬ 
come from sources incidental to the 
transportation business —State v 
Northern Pac Ry Co., 14 N.W.2d 232, 
217 Minn. 113. 

(2) Receipts from corporation’s 
bus operations as well as those from 
its railway operations.—Virginia 
Electric & Power Co. v Common¬ 
wealth, 6 S E 2d 680, 174 Va. 316. 
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(3) Other items.—Commonwealth 
v New York, etc.. R. Co., 22 A. 212, 
145 Pa. 38, affirmed 15 S Ct 896, 900, 
158 US 431. 440, 39 LEd 1043—61 
C J. p 698 note 12 [b] 

Items not Included in gross earnings 

Cal.—Southern California Edison Co 
v. State Board of Equalization, 31 
P 2d 384, 220 Cal. 420 
Ill —State v. Illinois Cent R Co, 
92 NE 814, 246 Ill. 188 
Minn.—State v. Northern Pac Ry 
Co., 14 NW2d 232, 217 Minn. 113. 

61 C J p 698 note 12 [c]. 

Freight oar rental or exchange 

(1) Where railroad failed to prove 
better formula than Burlington for¬ 
mula for computing credit balances 
from interchange of freight cars be¬ 
tween railroads, there could be no 
constitutional objection to use of 
Burlington formula in determining 
amount of gross earnings tax—State 
v Illinois Cent. R. Co., 284 N.W, 360, 
205 Minn 1. 

(2) In order to determine amount 
of interstate railroad's receipts from 
freight car rentals on which to reck¬ 
on gross earnings, computation may 
be made by allocating to the state 
percentage of each credit, for such 
use due railroad from another rail¬ 
road, equivalent to percentage in 
state of using line's entire loaded or 
revenue freight car mileage, and de¬ 
ducting from total credits so com¬ 
puted and allocated to state percent¬ 
age of each of railroad's debit bal¬ 
ances equivalent to percentage in 
state of its entire loaded freight car 
mileage.—State v. Illinois Cent. R 
Co., 274 N.W. 828, 200 Minn 583, re¬ 
hearing denied 275 N.W. 854, 200 
Minn. 583. 
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thority, all receipts arising from, or growing out of, 
the employment of its capital, whether in the trans¬ 
portation business or otherwise, 68 for the fiscal year 
for which the tax is to be paid, 66 unless the statute 
expressly designates the receipts to be included, in 
which case all others are to be excluded, 70 and a 
company cannot, by any traffic agreement or ar¬ 
rangement with other companies, prevent any part 
of its actual gross earnings from being regarded 
and taken into account as such, for the purposes of 
the tax. 71 A statute imposing a tax on gross 
receipts may be so worded as to permit the ascer¬ 
tainment thereof to be made in any mode satisfac¬ 
tory to the state taxing authority. 72 

Where the assessment is to be made on the basis 
of net earnings, the amount is to be ascertained by 
deducting all operating expenses from the gross 


84 C.J.S. 

receipts ; 78 or the tax may be imposed as a combina¬ 
tion property and franchise tax computed in a given 
year on the basis of the net operating income of 
a railroad system for the preceding calendar year. 74 
A franchise tax measured by a railroad's net operat¬ 
ing income of the preceding year is not a tax on 
earnings, but an excise measured by the earnings; 75 
and the operating income taken as a franchise base 
cannot exceed the portion fairly allocable to the 
state imposing the tax. 76 Items which have been 
required to be excluded, in determining income 
or receipts for tax purposes, include income from 
federal securities, 77 rent paid to the railroad by its 
operating lessee, 78 and funds returned by the federal 
government from “recapture funds" previously tak¬ 
en from the railroad’s earnings, on which a gross 
earnings tax was originally paid to the state. 76 
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(8) Debit balances accruing: against 
railroad in adjustment of per diem 
charges on exchange of freight car 
equipment were not deductible from 
gross earnings, either on ground that 
denial of deduction would result in 
taxation of property not owned or 
would amount to double taxation — 
State v Minneapolis & St L. R. Co., 
2$3 N.W 244, 204 Minn. 250. 

68. NY —People v Roberts, 52 N.Y 
S. 859, 32 App Div US. 

69. Vt —State v Rutland R. Co., 
71 A. 197, 81 Vt 508. 

70. Cal —Lake Taho R. & Transp. 
Co v. Roberts, 143 P 786, 168 Cal. 
551, AnnCas.l916E 1196 

61 C.J. p 699 note 15 

71. Ill —State v. Illinois Cent. R. 
Co.. 92 NE. 814, 246 III. 188. 

72. Md—State Tax Commission v. 
Western Md Ry. Co, 52 A 2d 616, 
188 Md. 240 

73. Nev—State v. Nevada Cent. R 
Co., 81 P. 99, 28 Nev. 186, 113 Am. 
SR. 834. 

61 C J p 699 note 17. 

Statutory formula for determining, 
for state tax purposes, net Income of 
interstate railways doing business 
within state by taking gross operat¬ 
ing revenues within state, including 
therein the equal mileage prpportion 
within state of their interstate busi¬ 
ness, and deducting the proportionate 
average of operating expenses for 
whole business, was not void on its 
face. Such formula may be unfair 
when applied to a particular rail¬ 
way in particular conditions, in 
which event. If ensuing burden gross¬ 
ly exceeds results of a more accurate 
apportionment, statute is to that ex¬ 
tent unconstitutional. Railroad at¬ 
tacking formula was held not to have 
established unconstitutionally there¬ 
of in Its application to such railroad 


by mere proof that actual expenses 
exceeded average expenses, without 
proof as to ratio between actual and 
average receipts—Norfolk & W. Ry 
Co v. State of North Carolina ex rel 
Maxwell, NC., 56 S Ct 626, 297 U.S 
682, 80 L.Ed. 977. 

74. N.J.—Central R. Co. of New Jer¬ 
sey v. Director, Division of Tax 
Appeals of Dept, of Treasury, 83 
A 2d 527, 8 N J 15. appeal dismiss¬ 
ed 72 SCt 557, 342 US 936, 96 L 
Ed 697, rehearing denied 72 S Ct. 
675, 343 U.S 921, 96 L Ed. 1334. 

75. N J —Delaware, L & W. R. Co 
v. Division of Tax Appeals, N. J 
State Dept, of Taxation & Finance, 
68 A 2d 749, 3 N J. 27, appeal dis¬ 
missed 70 S.Ct. 488, 338 U.S. 946, 
94 L Ed 583, and Central R Co. 
of N J v. Division of Tax Ap¬ 
peals 70 SCt. 488, 338 U.S. 946, 94 
L.Ed. 683. 

Znoome figures fixed by Inter state 
Commerce Commission 
The statute providing for the tax 
did not contemplate that Income fig¬ 
ures as fixed by Interstate Commerce 
Commission should be taken as a tax 
base, since statute, if so construed 
and applied, would constitute an un¬ 
lawful delegation of legislative pow¬ 
er in the sense that net incopie would 
depend on action of commission from 
time to time—Delaware, L. & W R 
Co. v. Division of Tax Appeals, N. J. 
State Dept, of Taxation & Finance, 
Q8 A.2d 749, 3 N.J. 27, appeal dismiss¬ 
ed 70 S.Ct. 488, 338 U S. 946, 94 L.Ed. 
583, and Central R. Co. of N. J. ▼. 
Division of Tax Appeals, 70 S.Ct. 488, 
338 U.a 946, 94 UEd. 583. 

Bsutals for leased roads 

Where rentals for leased roads 
were not treated as operating ex¬ 
penses, such rentals were not costs 
of operation within statute Impos¬ 
ing franchise tax on railroads and 
should not be included in such costs 
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in determining net operating income 
—Appeal of Fitney, 28 A 2d 660, 20 
NJ.Misc. 448. 

76. N J. —Delaware, L. & W R Co 
v Division of Tax Appeals, N. J 
State Dept of Taxation & Finance. 
68 A 2d 749, 3 NJ. 27. appeal dis¬ 
missed 70 SCt. 488. 338 U.S 946, 
94 L Ed 583, and Central R Co 
of N J. v. Division of Tax Ap¬ 
peals, 70 SCt. 488, 338 U.S. 946. 
94 LEd 583 

77. Minn —State v Duluth, M. & N 
Ry Co, 292 NW. 401, 207 Minn 
618, rehearing denied 292 N.W 411, 
207 Minn. 637, certiorari denied 
State of Minn. v. Duluth, M & N. 
R. Co, 61 SCt 4'39, 311 US 719, 85 
L Ed 468, State of Minn v Duluth 
& I R. R Co., 61 SCt 439. 311 U 

5 719, 85 L Ed 468, and State of 
Minn. v. Spirit Lake Transfer Ry 
Co, 61 S.Ct. 439, 311 US 719, 85 L 
Ed 468. 

78. Minn.—State v. Duluth, M. & 
N. Ry Co., 292 NW. 401. 207 Minn 
618, rehearing dented 292 N.W 411, 
207 Minn. 637, certiorari denied 
State of Minn, v Duluth, M. & N 

R. Co., 61 S.Ct 439. 311 U.S. 719, 85 
L Ed. 468. State of Minn v Duluth 

6 I. R. R. Co. 61 SCt 439, 311 U 

S. 719, 85 LEd 468. and State of 
Minn, v Spirit Lake Transfer Ry 
Co., 61 S.Ct. 439, 311 U.S. 719, 85 
L.Ed. 468. 

79. Minn.—State v. Duluth, M. & 
N. Ry. Co., 292 N.W. 401. 207 Minn 
618, rehearing denied 292 N.W. 411, 
207 Minn. 637, certiorari denied 
State of Minn v. Duluth, M, & N 
R. Co, 61 SCt. 439, 311 U.S. 719, 
85 L Ed 468, State of Minn v. 
Duluth At X. R. R. Co.. 61 S.Ct 439, 
811 U.S. 719, 85 L.Ed. 468, and 
State of Minn. v. Spirit Lake 
Transfer Ry r Co, 61 S.Ct 489, 311 
U.S. 719, 85 L.Ed. 468. 



84 C.J.S, 


TAXATION 


§§ 426-427 


Interstate operation ; apportionment. The gross 
receipts earned by a railroad both within and with¬ 
out a state may be used as a basis for the calcula¬ 
tion of a franchise tax. 80 In assessing the tax on 
an interstate railroad company, the earnings or 
receipts are ordinarily to be apportioned on the 
basis of the relative mileages of road within and 
without the state, 81 although it has also been held 
that all factors bearing on an equitable division of 
the receipts should be considered. 82 Similarly, 
where a part of the lines of a company is subject 
to taxation on the basis of earnings and a part 
is not, and the earnings are not separated, it has 
been held that the amount of earnings on which the 
tax is to be based is to be determined by taking that 
proportion of the total earnings which the mileage 
of the line subject to such taxation bears to the 
total mileage of the company’s road; 88 but, ac¬ 
cording to other authority, the apportionment should 
be made on an equitable, and not merely a mileage, 
basis, considering in addition to mileage the average 
haul on the respective lines, the comparative costs 
of doing business, the density of traffic, and all 
other factors necessary to reach a fair division of 


the earnings. 84 A statutory method of apportioning 
gross earnings on interstate railroad business pass¬ 
ing through, into, or out of the state is exclusive. 85 

Accounting system . Where a uniform system of 
accounting has been prescribed by a public utility 
commission, a state tax commission, in calculating 
the net income of a railroad, cannot overrule estab¬ 
lished usages and interpretations of the uniform 
system, 86 but in a twilight zone his judgment gov¬ 
erns, since the duty of assessing the tax rests on 
him. 87 

§ 427. - Miscellaneous Corporations 

General rules governing the computation of taxes on 
corporations, as modified by particular statutes, have 
been applied to corporations of various types. 

The general rules governing the determination of 
the property, value, or basis on which taxes against 
corporations are to be computed, as discussed infra 
§§ 443-453, except so far as they may be modified 
by the provisions of particular statutes, are appli¬ 
cable to airplane companies, 88 building and loan 
associations, 89 express companies, 90 ferry compa- 


80. Md—State Tax Commission v. 
Western Md. Ry. Co.. 62 A.2d 615, 
188 Md. 240 

81. Mich—Chicago, etc, R Co. v. 
Auditor General, 18 N W. 586, 63 
Mich. 79. 

61 C J. p 699 note 18. 

82. Ill —State v. Illinois Cent R. 
Co, 92 NE 814, 246 Ill. 188. 

61 C.J. p 699 note 19 

83. Md.—State v. Baltimore, etc., 
R. Co.. 48 Md 49. 

84. Ill—State v Illinois Cent R. 
Co, 92 NE 814, 246 Ill. 188. 

61 C.J. p 700 note 21. 

85* Minn —State v. Northern Pac, 
Ry. Co., 14 N.W 2d 282. 217 Minn. 
118. 

Executive power to substitute other 
method 

Neither attorney general nor any 
other executive branch of the gov¬ 
ernment has power, by contract or 
otherwise, to substitute another 
method, even if advantageous to the 
state.—State v. Northern Pac. Ry, 
Co., supra. 

Claimed practical construction, of 
contract, to effect that railroad would 
report earnings from interstate traf¬ 
fic on basis of assumed movements 
thereof not corresponding with the 
facts, was not one which could rea¬ 
sonably be adopted and must be ig¬ 
nored in determining gross earnings. 
—State v. Northern Pac. Ry. Co., su¬ 
pra. 

86. N.J.—Delaware, L. ft W. R. 
Co. v. Division of Tax Appeals, 64 


A 2d 881, 2 N.J Super 93, affirmed 
68 A 2d 749. 3 N.J. 27, appeal dis¬ 
missed 70 SCt. 488, 338 US. 946, 94 
L Ed. 683, and Central R. Co of 
N J v Division of Tax Appeals, 
70 SCt 488, 338 U.S. 946, 94 L 
Ed. 583. 

87. N J.—Delaware, L. & W. R. Co 
v. Division of Tax Appeals, 64 A.2d 
881, 2 N J Super. 93, affirmed 68 A 
2d 749, 3 N J. 27, appeal dismissed 
70 SCt 488. 338 U.S. 946, 94 L.Ed 
683, and Central R. Co. of N. J. 
v Division of Tax Appeals, 70 S Ct. 
488, 338 US 944, 94 L Ed. 583. 

88. U S —Northwest Airlines v. 

State of Minnesota, Minn, 64 S.Ct. 
950, 322 US. 292, 88 L.Ed. 1283, 
163 ALR. 245. rehearing denied 65 
S.Ct. 26, 323 U.S. 809, 89 L.Ed 
645 

Engagement in interstate commerce 

Doctrine of tax apportionment for 
instrumentalities engaged in inter¬ 
state commerce held inapplicable — 
Northwest Airlines v. State of Min¬ 
nesota, supra. 

89. Wyo.—Albany Mut. Bldg., As¬ 
soc. v. Laramie, 65 P. 1011, 10 Wyo 
54. 

61 C.J. p 701 note 31. 

Liability to taxation see supra H 
157, 158. 

The book value of building and 
loan associations is the sum of mon¬ 
ey credited to shareholder's account 
on books of the association on Jan- * 
uary 1 of the year for which tax is 
imposed, and a pro rata portion of the 
reserves is not & part of the book 
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value within meaning of statute.— 
Roach v First Sav ft Loan Ass’n, 
TexCivApp, 203 S W.2d 1006. 

Assets; deductions 

(1) In general—Rosch v. First 
Sav. & Loan Ass’n, supra—61 C J 
p 701 note 31 [a]. 

(2) Investment in realty purchas¬ 
ed by association for resale to stock¬ 
holders was held deductible—Sho- 
w&lter v. Fletcher Ave Saving & 
Loan Ass’n, 190 N.E 127, 100 Ind 
App. 378. 

(3) Statutory provision for deduc¬ 
tion in accordance with determina¬ 
tion of amount by building and loan 
commissioner for return paid or cred¬ 
ited on or apportioned to the with¬ 
drawable shares of association was 
held unconstitutional and void—Peo¬ 
ple's Federal S&v ft Loan Ass’n v 
State Franchise Tax Board, 243 P.2d 
902, 110 Cal.App.2d 696. 

9a U.S—-Fargo v Hart, Ind., 24 S. 

Ct 498, 193 U.S. 490, 48 L.Ed 761 
61 C J. p 700 note 24. 

Liability to taxation see supra f 160 
Reoelpts as part of gross earnings 

The receipts of an express compa¬ 
ny from “transfer" and “pick-up and 
delivery" services rendered to rail¬ 
roads were part of the company's 
"gross earnings" for purposes of tax¬ 
ation, as against contention that 
company in rendering such services 
was merely conducting a “drayage " 
even though the receipts are received 
by the express company from a rail¬ 
road which paid a gross earnings tax 
measured by a percentage of all of 
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nies, 91 freight, refrigerator, or tank car compa- nies, 95 pipe line, or similar, companies, 96 public 
nies, 92 gas and electric lighting or power com- utilities generally, 97 savings and loan associations, 98 
panies, 98 mining companies, 94 oil 6r gas compa- sleeping car companies, 99 and are similarly apphea- 


the railroad's earnings.—State v 
Railway Exp. Agency, 29$ N.W, 657, 
210 Minn. 656 

91. Mo.—State v. Wiggins Ferry Co., 
106 S.W. 1005. 208 Mo 622. 

Liability to taxation see supra | 156 
99. U.S.—Union Tank Car Co, y. Mc- 
Knight, C.CAJ11, 84 F.2d 421. 
Ohio.—Armour & Co. v. Olander, B 
T.A., 94 N.E.2d 117. 

Statute held valid 

Ohio.—American Refrigerator Trans¬ 
it Co. y. Olander, $1 K B 2d 24, 153 
Ohio St. 191. 

Proportionate taxation by states 

Where transitory property, such as 
cars of an equipment company, is in¬ 
volved, with no fixed situs, state has 
light to tax proportionately that por¬ 
tion of such cars which is temporari¬ 
ly within state, so that each state 
may equitably share in a just por¬ 
tion of company's tax burden — 
American Refrigerator Transit Co. v. 
Olander, supra. 

Application of statutory formula 
held proper 

Okl—American Refrigerator Transit 
Co. v Oklahoma Tax Commission, 
208 P.2d 566, 201 Okl. 630 
Tax Imposed held excessive 
Mont —State v. North Am Car Corp , 
164 P.2d 161, 118 Mont 183 
Tax imposed held not discriminatory 
Okl.—American Refrigerator Transit 
Co. v. Oklahoma Tax Commission, 
208 P.2d 566, 201 Qkl. 630 
Average amount of company's 
property need in state is essential 
fact to be determined, whatever 
method of calculation of tax is used, 
and burden is on company seeking 
reduction of assessment to present 
evidence under which such fact may 
be determined.—American Refrigera¬ 
tor Transit Co. v. Oklahoma Tax 
Commission, supra. 

Value of oars; operating Income 

(1) In proceeding on a claim for 
reduction of assessment of freight 
car tax, average net operating income 
from each freight car was properly 
considered in determining value of 
each car —American Refrigerator 
Transit Co. v. Oklahoma Tax Com¬ 
mission, supra. 

(2) Provision in act that cars 
might be valued as a unit is valid; 
fact that valuation of cars might not 
result in mathematical exactitude 
was not a constitutional defect, and 
did not establish bad faith on part of 
commission of revenue and taxation. 
—Associated Ry Equipment Owners 
V. Wilson, 208 P.2d 604, 167 Kan. 608 

93. N.J.—Jersey City v Martin, 26 

A.2d 574, 20 N.J.Mlsc. 270. 

61 C.J. p 701 note 20. 


Liability to taxation see supra 18 
159, 161. 

94. U.S.—Salt Lake County v. Utah 
Copper Co, CCA.Utah, 93 F2d 
127, certiorari denied 58 SCt 750, 
303 US 652, 82 L.Ed. 1112. 

Liability to taxation see supra $ 170 
Gross proceeds hold uot limited to 
sales 

U S.—Salt Lake County v. Utah Cop¬ 
per Co., supra. 

Statute restricting deductions 

Nev —State v Tonopah Extension 
Min. Co, 248 P 835, 49 Nev. 428. 

61 C J. p 683 note 18 [b]. 

95. Computation of depletion 

Cal —Fullerton Oil Co. v. Johnson, 39 
P 2d 796, 2 Cal 2d 162. 

96. Ky—Texas Co v Common¬ 
wealth, 198 S W 2d 816, 303 Ky 
590. 

Valuation for franchise tax held not 
excessive 

Ky.—Texas Co. v. Commonwealth, 
supra. 

Use of capitallzation-of.net-income 
formula held not erroneous—Shep¬ 
pard v. Atlantic Pipe Line Co., Tex 
CivApp, 165 S.W 2d 138, error re¬ 
fused—Reagan County Purv nasing 
Co v State, Tex.Civ App., 110 S.W 
2d 1194, error refused 
Unit role; mileage basis of appor¬ 
tionment 

Unit or system rule of valuing 
property for tax purposes was held 
applicable to valuation of oil pipe 
line carrier's property as against con¬ 
tention that there was no unity in 
fact in actual use because owner op¬ 
erated four systems which did not 
physically connect, mileage basis of 
apportionment of intangible value of 
property was held not illegal.—Texas 
Pipe Line Co. v Anderson, Tex.Civ 
App, 100 S W 2d 754, error refused, 
certiorari denied 58 SCt. 45, 302 U.S. 
724, 82 LEd 559. 

97. “Net income" 

In determining the tax rate to be 
imposed against a public utility, the 
"net income" to be employed is the 
net income of the utility from its 
utility business prior to the deduc¬ 
tion of any contractual Interest on 
the indebtedness of the utility for 
capital expenditure—Hawaii Consol¬ 
idated Ry. v. Borthwick, 84 Hawaii 
269 

Beoelpts from other sources 

Gross receipts of corporation de¬ 
rived from sources other than trans¬ 
portation and the sale of light and 
power were not subject to franchise 
tax,—Commonwealth v. Virginia 
Electric & Power Co., 167 S.B. 440, 
159 Va. 655. 


Interest hold not operating expense 

Hawaii.—Hawaii Consolidated Ry. v. 
Borthwick. 34 Hawaii 269. 

98. Ohio—First Federal Savings & 
Loan Ass’n of Warren v Evatt, 54 
NE.2d 795, 143 Ohio St. 243 

Assessments held not discriminatory 
U S.—Charleston Federal Sav. & 
Loan Ass'n v Alderson, W.Va., 65 
S Ct. 624, 324 U.S. 182. 89 LEd 857, 
rehearing denied 65 S Ct. 863, 324 
US. 888, 89 LEd 1436 
Reserves, profits, surplus, and Inter¬ 
est 

The purpose of statute requiring 
assessor to consider earned reserves 
and undivided profits of federal sav¬ 
ings and loan associations was to 
secure assessment at true value; as¬ 
sessor properly included in assess¬ 
ment of association’s property sum 
covering reported value of surplus, 
undivided profits, reserves, and un¬ 
collected interest.—In re Hancock 
County Federal Savings & Loan 
Ass’n, 25 S E 2d 643, 125 W.Va 426. 
Frozen value of investment shares 
The par value at which investment 
shares were frozen and purchasable 
by federal savings and loan associa¬ 
tions was no criterion of real value, 
where value of shares was frozen 
at par and shares were purchasable 
by association at that price, that 
part of statute referring to market 
value of investment shares for tax¬ 
ation purposes was not applicable — 
In re Hancock County Federal Sav¬ 
ings & Loan Ass'n, supra 

Deductions 

Sum representing assessed value 
of realty was properly deducted in 
assessing federal savings and loan 
association, deductions under head 
of "Other Deductions" and for "Bor¬ 
rowed Money" were improperly dis¬ 
allowed—In re Hancock County Fed¬ 
eral Savings & Loan Ass’n, supra. 

99. Ga.—Forrester v. Pullman Co, 
15 S E 2d 185, 192 Ga. 221, answer 
to certified question conformed to 
15 S.E.2d 461, 65 Ga App. 112. 

61 C.J. p 700 note 26. 

Statutory formula held exclusive 

Okl—Pullman Co v Murray, 43 P. 
2d 428, 171 Okl. 450. 

Use of Information furnished 

State board of equalization, in as¬ 
sessing property of company for ad 
valorem taxation, could not use ex¬ 
clusively for fiscal year involved in¬ 
formation furnished to tax commis¬ 
sion for prior fiscal years, or apply 
to fiscal year involved factors based 
wholly on Information furnished to 
commission in previous years,—Pull¬ 
man Co. v. Murray, supra. 
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ble to street railroad companies, 1 telegraph and tele¬ 
phone companies, 2 transportation companies, 8 and 
turnpike and toll road companies. 4 

§ 428. -Foreign Corporations 

a. In general 

b. Capital or capital stock employed in 

state 

c. Deductions 


a. In General 

Except where specific statutes are In force, general 
rules govern the computation of taxes on foreign corpo¬ 
rations, and it is only necessary that, by means of a 
reasonable formula, the proper proportion of income and 
worth be allocated to the assessing state. 

Except where specific statutory provisions are in 
force with respect to foreign corporations, 5 they 
are withm the general rules governing the deter- 


Numbor of miles of railroad track 

in state was held not factor to be 
considered in arriving at assessed 
valuation of company's property.— 
Pullman Co v Murray, supra. 

Company’s idle oars outside state 
could not be considered in determin¬ 
ing value of its property for ad val¬ 
orem taxation —Pullman Co. v. Mur- 
lay, supra 

1. U.S —In re Chicago Rys Co., C.A. 
Ill., 176 F.2d 282, certiorari denied 
People of State of Ill v. Sullivan, 
70 S.Ct. 94, 338 US 850. 94 L.Ed 
621. 

X J —Atlantic City Transp Co v 
Walsh, 71 A 2d 126, 6 N J Super 
262—Atlantic City Transp Co v 
Walsh, 55 A 2d 652, 25 NJ.Misc 
483 

Va—Virginia Electric & Power Co v 
Commonwealth, 6 S E 2d 680, 174 
Va 316—Virginia Electric & Pow¬ 
er Co v Commonwealth, 194 S E 
775, 169 Va 688 
61 C J p 700 note 25 
Liability to taxation see supra g 381 
Assessment held excessive and void 
U S —In re Chicago Rys Co , D.C 
Ill., 79 FSupp 989, affirmed. C A., 
175 F 2d 282, certiorari denied 
People of State of Ill v. Sullivan, 
70 SCt 94, 338 US. 850, 94 LEd 
521. 

2. U.S—Western Union Tel. Co v. 
Wilcox, CCA Mo, 85 F.2d 352. 

Mass.—Commissioner of Corpora¬ 
tions & Taxation v Assessors of 
Springfield, 108 N.E 2d 670, 329 
Mass. 419. 

N.J.—Jersey City v. Martin, 26 A 2d 
674, 20 NJ.Misc 270—Postal Tele¬ 
graph-Cable Co. of New Jersey v. 
Martin, 15 A 2d 197, 18 N.J.Misc 
667. 

61 C J. p 700 note 28. 

Liability to taxation see supra g 183. 

CUasslfloation of property 

(1) Company’s central office and 
equipment therein were properly 
classified as realty, but switchboards 
and other equipment in small leased 
offices were not improvements to 
realty.—Southern California Tei. Co. 
v State Board of Equalisation, 82 P 
2d 422. 12 Cal.2d 127. 

(2) Telephone instruments and 
equipment held assessable as real 
property.-^Appllcation of New York 
Telephone Co„ 13 N,Y.S.2d 869, 267 

84 C. J S.—54 


App Div. 415—People ex rel New | 
York Tel Co v Taylor, 64 N.Y.S 2d 
326, 187 Misc 550 
True or actual value 

(1) Actual value of telegraph com¬ 
pany’s property, for taxation pur¬ 
poses, is aggregate value of sepa¬ 
rate parts, plus value which arises 
from operation of them as a whole 
—Western Union Telegraph Co v 
State Board of Equalization, 7 P 2d 
551, 91 Mont 310 

(2) In assessing tangible personal¬ 
ty of telephone company, provisions 
of constitution and statute as to true 
value, and not a substitute theory, 
are controlling, assessment by coun¬ 
ty board would not be disturbed in 
absence of showing that assessment 
was not made as required by law 
or that it failed to establish true 
value of company's taxable, tangible 
personalty—New Jersey Bell Tel Co 
v City of Newark. 193 A 844, 118, N 
J Law 490. affirmed 12 A 2d 675, 124 
N.J Law 451 

Franchise tax on consolidated tel¬ 
ephone corporation, not liable to tax 
on gross receipts, must be based on 
issued and outstanding capital stock 
—New York Telephone Co v State 
Board of Taxes nnd Assessment, 159 
A 810, 10 N J Misc 592 
how value due to depression 

In valuation of property of tele¬ 
graph company, proved stability of 
company’s organization and property, 
its history, and its future prospects, 
were held to justify tax commission's 
refusal to base assessment on tem¬ 
porary low figures due to depression 
—Western Union Tel Co v Wilcox, 
CCA Mo, 85 F 2d 352 

Reproduction cost new less depre¬ 
ciation is an allowable method of es¬ 
timating values provided undue 
weight is not accorded to such meth¬ 
od—Western Union Tel Co. v Wil¬ 
cox, supra 

Earnings and earning oapaelty; cap¬ 
italization 

U S —Western Union Tel. Co. v Wil¬ 
cox, CCA Mo , 85 F 2d 352. 

Md—State Tax Commission v. Ches¬ 
apeake & Potomac Tel. Co. of Bal¬ 
timore City, 66 A.2d 477, 193 Md 
222 

3. Towboats and barges 

Ky.—Reeves v. Island Creek Fuel & 
Transp. Co., 230 S.W.2d 924, 318 
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Ky 400, certiorari denied 71 S.Ct. 
82. 340 US 853. 95 LEd 625. 

4. Ky—Campbell Turnpike Road 
Co v Highland Dist, 114 SW. 286. 
130 Ky 812 

NY—People v. Selkirk, T3 NE. 248, 
180 NY 401 

Liability to taxation see supra 8 184 

5. US —National Savings & Loan 
Ass’n v. Gillis, D.C Idaho, 35 F 2d 
386, reversed on other ground^ 
Vermont Loan & Trust Co. v Gil¬ 
lis, 51 SCt 19, 282 US 796, 75 L 
Ed 717, and New World Life Ins 
Co v. Gillis, 61 SCt. 19. 282 U.S 
796, 75 LEd 717. 

61 C J p 701 note 33 [a] 

Liability to taxation see supra gg 
186-196 

“Domiciled” was held to include 
any corporation qualified to do busi¬ 
ness in the state, notwithstanding 
the corporation was incorporated m 
a foreign state —Canisteo Corpora¬ 
tion v Spaeth. 300 NW. 696, 211 
Minn 186 

Domesticated foreign corporations 

(1) Where a state has chosen to 
domesticate foreign corporations, 
adopted corporations are entitled to 
equal protection with the state’s own 
corporate progeny, at least to ex¬ 
tent that their property is entitled 
to an equally favorable ad valorem 
tax basis —Wheeling Steel Corp. 
Glander, Ohio, 69 SCt. 1291, 337 U 
S. 562, 93 LEd 1544—Forrester v. 
Interstate Hosiery Mills, 23 S E.2d 
78, 194 Ga. 863—Forrester v. Conti¬ 
nental Gin Co, 19 S E.2d 807, 67 Ga. 
App. 119. 

(3) Prior to such amendment, the 
statute subjecting domesticated for¬ 
eign corporations to obligations and 
liabilities of domestic corporations 
did not render domesticated foreign 
corporations subject to occupational 
tax required of domestic corpora¬ 
tions —Forrester v Interstate Ho¬ 
siery Mills, supra—Forrester v. Con¬ 
tinental Gin Co , supra—National 
Manufacture & Stores Corporation v 
Head, 19 S.E 2d 566, 67 Ga App. 114. 

Insurance companies 

Ill.—-Pacific Mut. Life Ins Co. v 
Martin, 15 N.E.2d 847, 869 Ill. 168 
Iowa—State ex rel. Mitchell v. Na¬ 
tional Life Ins. Co of U. S., 275 
,N.W. 26, 223 Iowa 1801. 
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taxes against other corporations are to be com- putation of franchise or privilege taxes generally, 6 


Kan.—State ex rel. Mitchell v. Hobbs, 
147 P.2d 721, 158 Kan. 320—Em¬ 
ployers Cas Co, v. Hobbs, 107 P.2d 
716. 152 Kan 815. 

N.H—Metropolitan Life Ins. Co. v. 

Rouillard, 24 A.2d 264, 92 N.H. 16 
Insurance companies generally see 
supra 8,425. 

Aocounts receivable 

(1) Under statutes, accounts re¬ 
ceivable of foreign corporations, hav¬ 
ing situs in state, were properly al¬ 
locable to state for tax purposes — 
National Cash Register Co. v Evatt. 
62 N E 2d 827, 145 Ohio St 697- 
Blue Diamond Coal Sales Co v 
Evatt, 16 Ohio Supp 175 

(2) A nonresident corporation's ac¬ 
counts receivable, in order to be sub¬ 
ject to franchise tax, must be used 
in, and arise out of, business in state, 
and it is sufficient if accounts so 
arising or avails thereof are used at 
least partly to pay expenses of oper¬ 
ation of nonresident's business in 
state —National Cash Register Co 
v. Evatt. 16 Ohio Supp. 144, affirmed 
in part and reversed in part on other 
grounds 62 N.E.2d 827, 145 Ohio St. 
697. 

(3) Noninterest bearing install¬ 
ment notes maturing one year or 
more from date of their inception, 
which were given by nonresident cor¬ 
poration’s customers, represented ac¬ 
counts receivable subject to fran¬ 
chise tax.—National Cash Register 
Co. v. Evatt, 62 N.E.2d 827, 145 Ohio 
St. 597. 

Particular statutes construed 

U.S —United Advertising Corpora¬ 
tion v. Lynch, C.C.A N.Y., 63 F 2d 
243—In re Algonquin Electric Co., 
C.C.A N.T., 61 F.2d 779. 

Kan —North American Petroleum 
Co. v Hopkins, 181 P. 626. 105 Kan 
161. 

Mich.—Cleveland-Cliffs Iron Co. v. 
State of Mich., Dept, of Revenue, 
45 N W 2d 46, 829 Mich. 225. 

Ohio—National Cash Register Co. v. 
Evatt, 62 N.E 2d 827, 145 Ohio St. 
597—C. F. Kettering, Inc., v. Evatt, 
59 N.E 2d 370, 144 Ohio St. 419- 
Aluminum Co. of America v. Evatt, 
8 Ohio Supp. 26, affirmed 46 N.E.2d 
118, 140 Ohio St. 885—State v. Ful¬ 
ton, 121 N.E 697, 98 Ohio St 350. 
Vt.—Union Twist Drill Co v. Har- 
vey, 87 A.2d 389, 113 Vt. 493. 
W.Va.—State v. Axel Meadows Real¬ 
ty Co., 150 SE. 378, 108 W.Va, 
118. 

61 C.J. P 701 note 33 [bj. 

6. U.S.—Spector Motor Service v. 
Walsh. C.C A.COnn., 139 F.2d 809, 
vacated on other grounds 66 S.Ct 
152, 822 U.S; 101, 89 L.EdL 101- 
Ford Motor Co v. Clark, C.C.A. 
Tex., 100 F.2d 515, affirmed Ford 


Motor Co, v. Beauchamp, 60 S Ct 
273. 308 U.S. 831, 84 L.Ed. 304, re¬ 
hearing denied 60 S.Ct 385, 308 U 

5 640, 84 LEd. 531. 

Conn.—Spector Motor Service v 
Walsh, 61 A.2d 89, 135 Conn. 37. 
Ill.—U. S. Pipe & Foundry Co v 
Stratton, 187 NE. 507, 353 Ill. 516, 
certiorari denied Stratton v U S 
Pipe & Foundry Co., 54 S Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062—St. 
Louis Southwestern Ry. Co. v 
Stratton, 187 NE 498, 363 HI, 273. 
Kan—Champlin Refining Co. v. Ry¬ 
an, 75 P.2d 245, 147 Kan. 160, cer¬ 
tiorari denied 58 <S Ct. 1056, 804 U.S 
549, 82 LEd. 1521. 

Mich—Chicago, Duluth & Georgian 
Bay Transit Co v. Michigan Corp 

6 Securities Commission, 29 N.W. 
2d 303, 319 Mich. 14. 

Ohio —C. F. Kettering v. Glander, 98 
N.E.2d 793, 155 Ohio St. 356—Na¬ 
tional Cash Register Co v Evatt, 
15 Ohio Supp. 144, affirmed in part 
and reversed in part on other 
grounds 62 N.E.2d 827, 145 Ohio St 
597. 

S.D.—Northwest Finance Co. v. Nord, 
19 N W 2d 578, 70 SJD. 549. 

61 C.J.* p 701 note 35. 

Measurement of tax 

(1) The volume of sales during 
previous year may be used as indica¬ 
tive of volume of manufacture car¬ 
ried on in a corporation’s domestic 
factory and as a proper element of 
comparison with volume of total 
business done by corporation in and 
out of state, in computing corporate 
franchise tax.—International Har¬ 
vester Co. v. Evatt, 64 N.E.2d 53, 
146 Ohio St. 58, affirmed 67 S.Ct. 444, 
329 US. 416, 91 L.Ed. 390, rehearing 
denied 67 S.Ct 628, 829 U.S. 834, 
91 L.Ed. 706—Aluminum Co of 
America v. Evatt 8 Ohio Supp 26, 
affirmed 45 N.E 2d 118, 140 Ohio St 
885 

(2) In determining base for fran¬ 
chise tax on foreign corporation do¬ 
ing sleeping car business in state, 
amount of corporation’s interstate 
business arising in state, as well as 
intra-state business, was properly in¬ 
cluded.—Pullman Co. v. Evatt, 58 N. 
E 2d 766, 144 Ohio St 295—-Alumi¬ 
num Co. of America v. Evatt 45 N.E. 
2d 118, 140 Ohio St 885. 

(8) State may not measure fran¬ 
chise tax of foreign corporation 
which does business and has proper¬ 
ty both within and without the state 
by net income from all property of 
corporation, Including income from 
property without the state; it Is 
reasonable to measure tax by net in¬ 
come from business done within the 
state, or from property within the 
state, and Income from business 
done within state may include income 
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from interstate business to extent 
that it Is done within state, as well 
as income from purely intra-state 
business—Southern Pac. Co v. Mc- 
Colgan, 156 P 2d 81, 68 Cal.App.2d 48. 

(4) The franchise tax is levied on 
assets of corporation in state and 
employed in business of corporation, 
and is measured by fair value of 
property at due date of the levy — 
Dowling v. Texas Co., 26 So 2d 590, 
248 Ala. 96. 

(5) The franchise tax of a foreign 
corporation is based on the actual 
amount of capital employed in the 
state —International Paper Co. v 
Curry, 9 So 2d 8, 243 Ala 228. 

(6) A franchise tax on foreign cor¬ 
poration is an excise for the privilege 
of exercising corporate functions in 
state, and can be measured by extent 
of operations In state, on basis of 
capital employed by corporation, re¬ 
gardless of nature of business — 
State v. Pullman-Standard Car Mfg 
Co, 179 So. 541, 235 Ala. 493, 117 A. 
L.R. 498. 

(7) Tax on corporate foreign mo¬ 
tor carrier whose entire business 
was in interstate commerce was 
properly assessed on basis of Income 
derived from use of tangible person¬ 
alty and realty —Spector Motor Serv¬ 
ice v. Walsh, 61 A.2d 89, 135 Conn 
37. 

(8) Where business of foreign in¬ 
vestment corporation was handled 
entirely through its office in state, 
it was subject to franchise tax meas¬ 
ured by income and returns from its 
investments without state —C. F 
Kettering, Inc, v. Evatt, 59 N E 2d 
370, 144 Ohio St 419. 

Intangibles 

If foreign corporation used its in¬ 
tangible items of property in state 
in the overall conduct of its business, 
the intangibles could be considered 
at full value as a basis of comput¬ 
ing privilege fee in state—Udylite 
Corp. v. Michigan Corp and Securi¬ 
ties Commission, 29 N.W.2d 132, 319 
Mich. 1. 

Property included la computation 

(1) Stock acquired in wholly own¬ 
ed subsidiary; corporation’s invest¬ 
ments in United States treasury 
notes and its Intangible assets in the 
nature of a refund of corporation 
federal excess profit taxes resulting 
from transactions consummated by 
its directors and officers acting with¬ 
in state.—Udylits Corp v. Michigan 
Corp’ and Securities Commission, 29 
N.W.2d 182, 819 Mich. 1. 

(2) Investment certificates giving 
corporation option to recall them, 
and mortgage loans secured by liens 
on real estate In state.—Ramsey v. 
Investors Diversified Services, Tex. 
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the valuation of the corporation's franchises and 
privileges, 7 the ascertainment of its receipts, earn¬ 
ings, or income within the state, 8 the valuation of 
its shares of stock or capital, 9 and the valuation of 
specific real or personal property having its situs 


within the state. 1 * 

A franchise tax on a foreign corporation may be 
measured by the business done within the state if 
a reasonable formula for determining such business 
is prescribed. 11 In assessing excise or franchise 


Civ App., 248 S W 2d 263, error re¬ 
fused no reversible error 

7. S D —Northwest Finance Co v 
Nord. 19 N W 2d 578, 70 SD, 649 

61 C J. p 701 note 86. 

8. Cal —Holly Sugar Corp v McCol¬ 
gan, 115 P 2d 8, 18 Cal 2d 218 

N.J —Wright Aeronautical Corp v. 
Martin, 19 A 2d 338, 19 N.J.Misc 
325 

Wis—Minnesota Mining & Manufac¬ 
turing Co. v Wisconsin Depart¬ 
ment of Taxation, 10 NW2d 174, 
243 Wis 211, rehearing denied 11 N 
W 2d 96, 243 Wis 211, affirmed 64 
SCt 1060, 322 US. 435, 88 D Ed 
1373 

61 C J p 702 note 37. 

Net dividend income was held not 
subject to allocation among states in 
which taxpayer was doing business 
—Southern Pac Co v McColgan, 3 56 
P 2d 81, 68 Cal App 2d 48 
Apportionment on basis of unitary 
business 

(1) Apportionment of portion of 
net income of foreign corporation, 
for purposes of franchise tax, to 
state on basis of corporation as a 
unitary business was held proper 
and not contrary to federal Consti¬ 
tution.—Butler Bros v. McColgan, 
Cal., 62 SCt. 701, 315 US. 501, 86 
LEd. 991 

(2) In determining portion of cor¬ 
poration's net income, derived from 
business done within state, for fran¬ 
chise tax purposes, sales by corpora¬ 
tion in each state wherein it does 
business must be proportionately 
credited with profits resulting from 
purchasing power produced by such 
sales in aggregate In order to rebut 
presumption that statutory formula 
for allocation of corporation’s income 
to various states wherein it does uni¬ 
tary business by giving weight to 
such factors as property, employees’ 
services and sales, produced fair re¬ 
sult, burden is on corporation to 
make oppression manifest by clear 
and cogent evidence —Butler Bros v 
McColgan, 111 P.2d 334, 17 Cal 2d 664, 
affirmed 62 S.Ct. 701, 815 U.S. 601, 
86 L Ed 991 

Corporation’s accounting system held 
not controlling 

(1) Fact that foreign corporation’s 
accounting system attributed no net 
income to state did not impeach va¬ 
lidity or propriety of formula used 
by state in determining that particu¬ 
lar percentage of the corporation's 
profit was subject to state corporate 
franchise tax. 


U S —Butler Bros v. McColgan, Cal , 
62 SCt 701, 315 US 501, 86 D Ed 
991. 

Tenn.—Crane Co v. Carson, 234 S W 
2d 644, 191 Tenn 353, certiorari de¬ 
nied 71 SCt 282, 340 US 906, 95 
LEd. 655. 

(2) The mere fact that, according 
to views of foreign corporation, a 
given system of accounting results in 
an accurate representation of its in¬ 
tra-state income does not deprive tax 
commissioner of authority to adopt 
regulations as to method of appor¬ 
tionment between intra-state and out 
of state income based on different ac¬ 
counting formula.—Union Twist Drill 
Co. v. Harvey, 37 A 2d 389, 113 Vt 
493 

(3) A foreign corporation may de¬ 
termine its net income in state for 
franchise tax by separate account¬ 
ing only if its business within state 
is truly separate and distinct from 
business without state, so that seg¬ 
regation of such Income may be made 
clearly and accurately; where por¬ 
tion of its business done within state 
cannot be clearly segregated from 
that done outside state, unit rule of 
assessment is employed in allocating 
to state its fair share of corpora¬ 
tion’s taxable values for franchise 
tax purposes—Butler Bros, v McCol¬ 
gan, 111 P 2d 334, 17 Col 2d 664, af¬ 
firmed 62 SCt. 701, 315 US. 501, 
86 L.Ed 991. 

Dividends from stock la foreign cor¬ 
porations 

Under statute providing that in¬ 
come or gains from intangible per¬ 
sonalty not employed in the business 
shall be assigned to the state if cor¬ 
poration is domiciled within it, div¬ 
idends received by foreign corpora¬ 
tion with principal office and place 
of business within the state on stock 
in wholly owned Canadian corpora¬ 
tions in no way connected with the 
taxpayer’s business in state were not 
assignable to state in assessing such 
tax —Marshall-Wells Co. v Commis¬ 
sioner of Taxation, 20 N.W 2d 92, 
220 Minn. 458. 

Properties and muniments of title 
outside state 

Tax commission erred In including 
foreign corporation’s income from 
interest and dividends derived from 
properties situated, and evidenced by 
muniments of title held, outside state 
within its net Income for state fran¬ 
chise tax purposes —California Pack¬ 
ing Corp. v. State Tax Commission, 
93 P 2d 463, 97 Utah 367. 

651 


Receipts from “business done* in 
state mean business begun and com¬ 
pleted therein, not business begun in 
state and completed in another state 
or foreign nation or vice versa — 
Flowers v. Pan American Refining 
Corp., Tex Civ App, 154 S W.2d 982, 
error refused—Clark v Atlantic Pipe 
Dine Co., Tex.CivApp. 134 S.W.2d 
322. 

9. US—Ford Motor Co v. Clark. 
CCA Tex, 100 F 2d 615, affirmed 
Ford Motor Co v Beauchamp, 60 S 
Ct 273, 308 US 331, 84 D Ed 304 
rehearing denied 60 S Ct. 385, 308 
U S 640, 84 LEd 531. 

61 C J p 702 note 38 

10. Miss —Warren County v Missis¬ 
sippi River Ferry Co, 154 So 349 
170 Miss 183, suggestion of error 
overruled 155 So 349, 170 Miss 
183. 

61 C J p 702 note 39 

11. Minn.—Marshall-Wells Co. v 
Commissioner of Taxation, 20 N.W 
2d 92, 220 Minn. 458 

Ratio of assets; allocation 

Such formula may be based on the 
ratio of total assets to assets em¬ 
ployed within the state, or may pro¬ 
vide for an allocation based on an 
apportionment of sales, purchases 
expenses of manufacture, pay roll, 
or value of tangible property—Mar¬ 
shall-Wells Co. v. Commissioner of 
Taxation, supra. 

No business In state 

Where foreign holding company 
had an office in state, but was not 
doing business there as defined bv 
statute, state franchise tax commis¬ 
sioner could not lawfully assess any 
tax against such company in addi¬ 
tion to minimum tax —Birch v Mc¬ 
Colgan, DC Cal, 39 FSupp 358. 

No business outside state 

A foreign corporation whose hor¬ 
ticultural and agricultural product** 
were sold in other states by co-opera¬ 
tive marketing associations was held 
not to be doing business outside the 
state, so as to be entitled to have 
part of its income allocated under act 
providing that tax shall be measured 
by that portion of income derived 
from business done within the state 
—Irvine Co. v. McColgan, 157 P.2d 
847, 26 Cal.2d 160, 167 ADR. 934. 

Sales to subsidiary were held prop¬ 
erly included—Ohio Match Co v 
Evatt, 9 Ohio Supp. 35. 

Sales held Included or not included 
as part of domestic business of cor¬ 
poration —Willard Storage Battery 
Co v. Bvatt, 8 Ohio Supp 8 . 
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taxes on a foreign corporation, mathematical nicety 
and precision of assessment are not required, 12 and 
all that is required for its protection is that the as¬ 
sessment be fairly calculated to assign to the state 
only that portion of net income and net worth 
reasonably assignable to business done in the state. 18 
Property of the corporation outside the state may 
be taken into consideration only where such proper¬ 
ty and that within the state are parts of an organic 
system or whole, which has a value which it would 
not otherwise possess; 14 and so property outside 
the state which does not clearly add to the value of 
the property or assets within the state is not to be 
considered. 16 It is neither the function nor the 
duty of assessing officers to trace the various trans¬ 
actions between domestic subsidiary corporations 


and foreign parent corporations. 16 When a for¬ 
eign corporation resorts to a legal method available 
to it to compute its tax liability, the state may not 
complain, notwithstanding the result is more benefi¬ 
cial to the taxpayer than was intended. 17 

“Minutes,” within a statute providing that the as¬ 
sessment of a franchise tax on a foreign corpora¬ 
tion shall be duly made and entered on the minutes 
of the tax commission, mean the written memoranda 
of the assessment, 18 and no precise combination of 
words is necessary to the validity of a minute 
entry. 16 

In Pennsylvania, the statute imposing a franchise 
tax on foreign corporations for the privilege of 
doing business in the commonwealth has been held 
valid and constitutional. 20 The tax base under this 


12. Tenn—Crane Co v. Carson, 234 
S W 2d 644, 191 Tenn 353, certio¬ 
rari denied 71 S Ct 282, 340 US 
906, 95 L Ed 655—R. J. Reynolds 
Tobacco Co v Carson, 213 S.W.2d 
45. 187 Tenn 157 

Vt—Union Twist Drill Co. v. Har¬ 
vey, 37 A 2d 389, 113 Vt 493 
Approximate apportionment 

In computing: franchise tax on for¬ 
eign corporation, a perfect apportion¬ 
ment of expansive, complex business 
activities is practically impossible 
of achievement by state, and & rough 
approximation, rather than precision, 
is sufficient —International Harves¬ 
ter Co v. Evatt, Ohio, 67 S.Ct 444, 
329 US 416, 91 L Ed. 390, rehearing 
denied 67 S.Ct. 628, 329 U.S. 834, 91 
L Ed. 706. 

13. Tenn—Crane Co. ▼. Carson, 234 
S W 2d 644, 191 Tenn 353, certio¬ 
rari denied 71 S.Ct. 282, 340 U.S. 
906. 95 Li.Ed. 655 

‘‘Unless a palpably disproportion¬ 
ate result comes from an apportion¬ 
ment, a result which makes it patent 
that the tax is levied upon Interstate 
commerce rather than upon an in¬ 
trastate privilege, this court has not 
been willing to nullify honest state 
efforts to make apportionments ”— 
International Harvester Co, v. Ev¬ 
att, Ohio, 67 S.Ct. 444, 447, 329 U.S. 
416, 91 D.Ed, 390, rehearing denied 67 
SCt 628, 329 U.S. 834, 91 L.Ed. 607. 
Factors considered 

In allocating for franchise tax pur¬ 
poses income earned by foreign cor¬ 
poration within state, unity of use 
and management, property outside 
state which is correlated in use with 
property within state, and all factors 
of enterprise, are proper for consid¬ 
eration.—-Union Twist Drill Co. v. 
Harvey, 37 A.2d 389, 113 Vt 493. 
Arbitrary allocation 
It is only when application of stat¬ 
utory formulae results in arbitrary 
and palpably disproportionate alloca¬ 
tion to state of Income actually earn¬ 


ed in other states, or net worth ac¬ 
tually employed outside borders of 
taxing state, that there is violation 
of Fourteenth Amendment—Crane 
Co. v. Carson, 234 S W 2d 644, 191 
Tenn 353, certiorari denied 71 S.Ct 
282, 340 U.S. 906, 95 L Ed. 655—-R. J 
Reynolds Tobacco Co v. Carson, 213 
S.W 2d 45, 187 Tenn. 157. 

TTse of statutory formulas 

(1) A formula of apportionment 
of foreign corporation’s income to 
determine, for franchise tax pur¬ 
poses, intra-state income will be 
sustained unless it is shown that as 
applied to particular case it operates 
arbitrarily; foreign corporation at¬ 
tacking formula has burden of show¬ 
ing by clear and cogent evidence that 
application of formula results in tax¬ 
ation of extraterritorial values.—Un¬ 
ion Twist Drill Co. v. Harvey, 37 A. 
2d 389, 113 Vt. 493. 

(2) Application of legislative for¬ 
mula held not to result in allocating 
amounts for taxation which were ei¬ 
ther arbitrary, confiscatory, or dis¬ 
proportionate in comparison with to¬ 
tal volume of business done by com¬ 
pany—R J Reynolds Tobacco Co. v 
Carson, 213 S W 2d 45, 187 Tenn 
157. 

(3) The statutory formulas for 
computing excise and franchise taxes 
of foreign manufacturing corpora¬ 
tions doing business in state are val¬ 
id. Under statutes, whether or not 
statutory formulas shall be used 
rests In the discretion of the com¬ 
missioner of finance and taxation 
whose discretion the court is without 
power to control. The fact that stat¬ 
utory formulas had not been used in 
previous years did not prevent the 
state from using such formulas in 
subsequent year. Also, the fact that 
application of formula gives a fac¬ 
tor of more than ninety-nine per cent 
does not per se invalidate its use or 
show that the state has taxed ex¬ 
extraterritorial values, but must be 
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'considered in the light of the excise 
tax factor of sixty-seven per cent, 
as far as the fair and just apportion¬ 
ment of taxes to foreign corpora¬ 
tions is concerned—American Bem- 
berg Corp v Carson, 219 S W 2d 169. 
188 Tenn 263. 

(4) Statutory formula should not 
be departed from in determining 
amount of franchise tax of foreign 
packing corporation which Is usual 
and ordinary manufacturing compa¬ 
ny—California Packing Corp. v 
State Tax Commission, 93 P.2d 463. 
97 Utah 367. 

14. Vt—Union Twist Drill Co v 
Harvey, 37 A 2d 389, 113 Vt 493 

61 C.J. p 702 note 40. 

15. U.S.-—Wallace v. Hines, ND, 40 
SCt. 435, 253 US. 66, 64 L Ed. 782 

16. Mont.—Commercial Credit Co v 
O'Brien, 146 P.2d 637, 115 Mont 
199, appeal dismissed 65 S.Ct 75, 
323 U.S. 665, 89 L Ed. 641. 

17. Ala.—State v. Pullman-Standard 
Car Mfg. Co, 179 So. 541, 236 Ala. 
493, 117 ALR. 498. 

18. Ala —Howell & Graves v. Curry, 
5 So 2d 105, 242 Ala. 122. 

19. Ala.—Howell & Graves v. Curry, 
supra. 

Entering assessment on corporation’s 
return 

Statute Is complied with by entry 
of assessment on return filed by cor¬ 
poration for purpose of having tax 
assessed, which return is filed and 
preserved in permanent files of com¬ 
mission.—Howell & Graves v. Curry, 
supra. 

20. Pa.—Commonwealth v. Ford Mo¬ 
tor Co, 45 PaDlst & Co. 492. 51 
Dauph Co 149, affirmed 38 A.2d 
329, 350 Pa. 236, appeal dismissed 
65 S.Ct. 857, 324 U.S. 827, 89 L.Ed. 
1394, rehearing denied 65 S.Ct. 
1012, 324 U.S. 890, 89 L Ed. 1437— 
Commonwealth v. Foerderer’s Es¬ 
tate, Com.Pl., 50 Dauph.Co. 428. 
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statute represents the value of the right of foreign 
corporations to do business in the stated 1 The in¬ 
cidence of the tax is fixed on the value of the 
franchise, rather than on the value of property 
owned by the corporation in Pennsylvania, although 
the value of such property may be considered in 
determining the value of the franchise. 22 The fact 
that the method provided by the statute for calculat¬ 
ing the amount of the tax departs from the previous 
system or method of ascertaining the taxable value 
on which taxes against foreign corporations were 
levied is not a ground for condemning the statute 
Securities acquired and held by a foreign corpora¬ 
tion as investments, and not constituting a necessary 
part of the corporate activity, cannot be considered 
as working capital, with respect to the franchise or 
capital stock tax, 24 but, where funds are invested 
in securities as a reserve in a foreign corporation’s 
purchasing business, which is related by integration 
to the selling function, such securities are properly 
included, 25 and the statutory formula does not de¬ 
prive a foreign corporation of its property without 
due process of law because it reflects the value of 
United States bonds owned by it and forming part 


of its working capital. 2 ® A statute is not unconsti¬ 
tutional because it prohibits the deduction of the 
value of a foreign corporation’s shares of stock in 
a domestic corporation, in computing, for franchise 
tax purposes, the value of the stock of the former 
corpoiation 27 

In ascertaining the value of a foreign corpora¬ 
tion’s franchise, its intangibles, which it holds in 
furtherance of its holding company business, are 
properly included, where all the holding company 
business which it does is done in Pennsylvania and 
all receipts from such business are received and 
kept there. 28 In a statute imposing a franchise 
tax on foreign corporations based on gross receipts, 
but excluding sales negotiated or effected outside 
the state, the word “effected” means accomplished 
or brought about, 25 and does not show a legislative 
intent to include only sales which are both negoti¬ 
ated and technically completed in the state or by 
salesmen operating from agencies in the state 30 
A foreign subsidiary corporation’s tangible prop¬ 
erty, located in Pennsylvania but not used m its 
business, is properly excluded from the computation 


Chang* of method of taxation 

The fact that a foreign corpora¬ 
tion has been permitted to come into 
the state, and has paid a bonus fee 
on the capital then employed does 
not prevent the state from thereaft¬ 
er changing the method of taxation, 
provided all foreign corporations are 
treated alike, nor does it prevent the 
state from subsequently imposing an 
annual franchise tax for the purpose 
of carrying on the business within 
the state and measured by the busi¬ 
ness done—Commonwealth v Ford 
Motor Co, 45 Pa Dist. & Co. 492, 52 
Dauph Co, 328 

21. Pa—Commonwealth v Columbia 
Gas & Electric Corp. 8 A 2d 404, 
336 Pa. 209, 131 ALR 927- 

Commonwealth v Foerderer’s Es¬ 
tate, Com PI, 50 Dauph Co. 428. 
Sxeroise of eorporate functions in 
stato 

Where a foreign corporation per¬ 
formed onlv part of its functions 
within Pennsylvania and in connec¬ 
tion therewith employed only a part 
of its tangible and intangible prop¬ 
erty, in calculating franchise tax 
against the corporation only such 
of its tangible and intangible prop¬ 
erty could be considered as was con¬ 
cerned with the corporate functions 
exercised in Pennsylvania—Com¬ 
monwealth v. Columbia Gas & Elec¬ 
tric Corp., 8 A.2d 404, 336 Fa. 209, 
131 A.L.K. 927. 

Activity of unitary enterprise beyond 
stato 

Pa.—Commonwealth v. Baxter, Kelly 
A Faust, Com P]., 53 Dauph.Co. 73. 


22. Pa —Commonwealth v. Colum¬ 
bia Gas & Electric Corp, 8 A 2d 
404, 413, 336 Pa 209, 131 ALR. 
927 

"The legislature intended only to 
levy a tax on a measure fairly rep¬ 
resentative of the corporation's fran¬ 
chise to do business in this State ”— 
Commonwealth v. Columbia Gas & 
Electric Corp., supra 

23. Pa—Commonwealth v Columbia 
Gas & Electric Corp , supra 

24. Pa—Commonwealth v Mundy 
Corp, 30 A 2d 878, 346 Pa 482 

25. Pa—Commonwealth v Quaker 
Oats Co. 38 A 2d 325, 350 Pa 253, 
appeal dismissed 65 S Ct 857, 324 
U S 827, 89 L Ed. 1395, rehearing 
denied 65 S Ct. 1012, 324 U.S. 890, 
89 LEd 1437 

26. Pa —Commonwealth ▼. Ford 
Motor Co, supra 

Season for rule 

The tax is not a property tax, but 
a franchise tax, which may be meas¬ 
ured by property which would not, 
itself, be amenable to a property tax 
—Commonwealth v. Ford Motor Co , 
supra. 

27. Pa.—Commonwealth v. Eaglis 
Corp. 47 A 2d 661, 354 Pa. 493- 
Commonwealth v. Monessen 
Amusement Co, 42 A.2d 158, 352 
Pa. 120. 

28. Pa—Commonwealth v. Eaglis 
Corp, 47 A 2d C61, 354 Pa. 493. 

Business not limited to real estate 
Where corporation was authorized 
to do a holding company business as 
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well as a real estate and Investment 
business, so that the intangibles were 
incident to the exercise of its fran¬ 
chise as a holding company, such in¬ 
tangibles could not be excluded on 
the theory that business was lim¬ 
ited to real estate, and that such cor¬ 
porate stocks and bonds which it 
owned and held were not essential 
to, or used in, real estate business, 
and notwithstanding the relative 
smallness of its dealings in securi¬ 
ties and of bonds matured in tax year 
In comparison with total holdings of 
stocks and bonds—Commonwealth v 
Eaglis Corp., supra. 

29. Pa—Commonwealth v Quaker 
Oats Co, 38 A 2d 325, 350 Pa 253, 
appeal dismissed 65 S Ct 857, 324 
US 827, 89 LEd 1396, rehearing 
denied 65 S Ct 1012, 324 US. 890 
89 LEd 1437 

Sales held negotiated and effected In 

state 

Pa.—Commonwealth v. Minds Coal 
Min. Corp., 60 A.2d 14, 360 Pa, 7. 

30. Pa.—Commonwealth v. Quaker 
Oats Co., 38 A 2d 325, 350 Pa. 253, 
appeal dismissed 65 S Ct. 857, 324 
U S 827, 89 L.Ed. 1395, rehearing 
denied 65 S Ct. 1012, 324 U.S 890, 
89 LEd 1437. 

Sales consummated outside state 

Sales originating in the state, but 
consummated outside the state at 
the corporation’s home office were 
properly Included.—Commonwealth v. 
Quaker Oats Co., supra. 
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of its franchise tax.* 1 Officers supplied to such 
corporation by the parent corporation have been 
held employees of the former, engaged in its busi¬ 
ness, so that the sums paid the parent corporation 
for their services were wages and salaries within 
the statute. 82 Under a statute imposing an excise 
tax based on income, and not a tax on income as 
such, a foreign corporation doing a unitary business 
partly within and partly outside Pennsylvania may 
not escape the tax because its Pennsylvania activi¬ 
ties result in a net loss for the taxable year, where 
its operations as a whole are profitable. 33 

In addition to the cases previously cited, other 
Pennsylvania decisions dealing with foreign corpo¬ 
rations have adjudicated matters relating to the 
taxation of dividends and interest, 34 and the in¬ 
clusion, m the numerator of the first allocation 
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fraction, of goods stored in United States bonded 
warehouses in Pennsylvania. 35 

b. Capital or Capital Stock Employed in State 

In determining what part of the capital or capital 
stock of a foreign corporation la used In the state, the 
capital so employed is the amount employed at the time 
the tax liability accrues, and the value of all the aesete 
of the corporation within the state Is to be taken Into 
consideration. 

In determining what part of the capital or cap¬ 
ital stock of a foreign corporation is employed with¬ 
in the state, so as to be subject to taxation therein, 
as discussed supra § 194, the capital so employed 
is the amount employed at the time fixed for lia¬ 
bility to accrue. 36 The value of all the corporation’s 
property, money, and other assets within the state 
is to be taken into consideration; 37 and in fixing 
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31. Pa—Commonwealth v Ameri¬ 
can Gas Co, 42 A 2d 161, 352 Pa 
US. 

32. Pa.—Commonwealth v. Ameri¬ 
can Gas Co., supra. 

33. Pa.—Commonwealth v Frank G 
Shattuck Co, 46 Pa.Dist. & Co 199. 
52 Dauph Co 190 

34. Pa—Commonwealth v. Ameri¬ 
can Gas Co, Com PI, 54 Dauph Co 
115, affirmed 42 A 2d 161, 352 Pa 
113. 

35. Pa.—Commonwealth v. Bayuk 
Cigars, Com.Pl., 61 Dauph Co 140, 
affirmed 28 A.2d 134, 345 Pa. 348. 

30. Ala—International Paper Co. v. 

Curry, 9 So.2d 8, 243 Ala. 228 
Capital actually employed 

(1) The words “capital actually 
employed/' In a statute, are used in 
their natural and ordinary significa¬ 
tion, and the amount of capital em¬ 
ployed is to be based on property of 
corporation within state and used 
in business transacted within state 
—State v. Travelers Ins Co., 53 So 
2d 746, 256 Ala. 61. 

(2) The word “capital" in provi¬ 
sion levying franchise tax on for¬ 
eign corporations based on actual 
amount of capital employed in state 
means capital owned by foreign cor¬ 
poration and employed by it In state; 
and tax should be computed on as 
much of corporation’s capital or oth¬ 
er funds as is used in operating cor¬ 
poration’s business in state —State v 
Pullman-Standard Car Mfg Co., 179 
So 641, 235 Ala. 493, 117 ALB 498. 

(3) When foreign corporation is 
doing business in state, franchise tax 
is baaed on amount of capital em¬ 
ployed in any way in state, whether 
or not in and as a part of its busi¬ 
ness* but employment is not the same 
as, investment or ownership of prop¬ 
erty.—‘Hollingsworth & Whitney Co 
y. State, 1 So.2d 887, 241 Ala. 96. 


Construction of plant 

(1) The use of capital by foreign 
corporation in construction of plant 
to make ready to carry on its main 
business was an employment of capi¬ 
tal in state, so that capital was prop¬ 
erly included In franchise tax base. 
—Hollingsworth & Whitney Co. v 
State, supra. 

(2) Capital Invested in erection 
and equipment of plant used by 
foreign corporation under formal 
lease was not “capital employed’* 
within provision levying franchise 
tax on foreign corporations based on 
actual amount of “capital employed" 
in state notwithstanding that all the 
stock of foreign corporation and cor¬ 
poration owning plant was owned by 
holding company, that latter furnish¬ 
ed corporation owning plant with 
money for plant, and that directors 

I and principal officers of foreign cor¬ 
poration and corporation owning 
plant were the same.—State v Pull¬ 
man-Standard Car Mfg Co, 179 So. 
541, 235 Ala. 493, 117 A.L.R. 498. 

Bent; purchase of lease 

Rent payable by foreign corpora¬ 
tion doing business in state, if of the 
same nature as other operating ex¬ 
penses, should have the same sort 
of treatment In determining the 
amount of capital employed for fran¬ 
chise tax purposes; capital employ¬ 
ed in connection with rent should be 
allocated to capital employed, 
amount paid for purchase of long¬ 
term lease can be assimilated to a 
purchase of the title to property out¬ 
right, and represents capital employ¬ 
ed; ordinary monthly rentals paid 
by corporation for use of property in 
conduct of business* and treated as 
operating expense by it, should not 
be classed as the purchase of a lease¬ 
hold interest.—State v. Pullman- 
Standard Car Mfg. Co., 179 So. 641, 
235 Ala. 493, 117 A.L.B. 498. 
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37. Ky —P Lorillard Co ▼. Scott. 

212 S W 145, 184 Ky 312 
61 C J. p 702 note 43. 

The fair and reasonable market 
value, as distinguished from original 
purchase price, of foreign corpora¬ 
tion’s property in state forms basis 
for determining amount of capital 
actually employed within state.— 
State v. Jackson Securities & Invest¬ 
ment Co, 8 So 2d 573, 243 Ala. 83 

Bills receivable arising from state 

operations of foreign corporation 
constituted “capital employed" in 
state, regardless of domicile or busi¬ 
ness situs of foreign corporation — 
State v. Pullman-Standard Car Mfg 
Co , 179 So 541, 236 Ala 493, 117 A.L 
R 498 

Preferred stock issued to represent 
timber situated within state and con¬ 
veyed to foreign corporation was 
properly Included in computation of 
franchise tax, notwithstanding as 
between corporation and stockholders 
relationship of debtor and creditor 
existed—Southern Package Corpora¬ 
tion v. State Tax Commission, 15 So 
2d 436, 195 Miss. 864, suggestion of 
error overruled 16 So 2d 856. 196 
Miss 864. 

Booatioa of debt and evidence there¬ 
of 

Debts evidenced by Installment 
contracts for the purchase of auto¬ 
mobiles, which contracts were pur¬ 
chased by foreign finance corpora¬ 
tion from automobile dealers in the 
state, were situated in the state, 
and hence were properly considered 
as assets of foreign corporation with¬ 
in the state, even though contracts 
evidencing such debts were physical¬ 
ly outside the state.—Seaboard Com¬ 
mercial Corp. v. State Tax Commis¬ 
sion, 29 A 2d 294, 181 Md. 234. 

Bealty purchased at mortgage 
trustees' sales was property within 
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such value the assessing; officer or board must be 
guided by the evidence or information available, and 
may not act arbitrarily 88 or use an illusory formula 
which has no tendency to show the amount of the 
basis of the tax. 89 While the taxing authority has 
power and discretion to fix the amount of such a 
tax within the ambit of the taxable area defined by 
the statute, 40 and absolute exactness is not re¬ 
quired, 41 it must stay within the confines of the con¬ 
stitutional and statutory mandates 42 Where the 
amount of operating capital employed by a foreign 
corporation in conducting its business in the state 
changes from day to day, a fair average may prop¬ 
erly be taken. 48 

In Pennsylvania , the underlying element in the 
ascertainment of the value of the franchise of a 
foreign corporation, for purposes of taxation, is 
the value of its entire capital stock. 44 The fact 
that the same allocating fractions are used in deter¬ 


mining the base of the tax on net income of foreign 
corporations does not render them inappropriate for 
the determination of a franchise tax base measured 
by capital stock. 46 The application of the statutory 
formula has been held not to violate due process 
clauses, as applied to a foreign manufacturing cor¬ 
poration conducting a unitary, rather than a multi¬ 
form, business; 46 so, the commonwealth is not 
required to use, as the denominator of the allocat¬ 
ing fractions, only as much of the tangible proper¬ 
ty, the total wages, salaries, and compensation to 
employees, and the gross receipts as is directly and 
mathematically attributable to the lines of activity 
performed in Pennsylvania, 47 although the property 
outside the state may be taken into consideration 
only if it is an organic or functional part of that 
within the state. 48 In applying the statutory for¬ 
mula, the book value of stock of wholly owned sub¬ 
sidiaries has been held properly included in the 
multiplicand 49 In determining the gross receipts 


state—C. T H Corporation v Max¬ 
well. 195 SE 36. 212 NC 803. 
Expense of floating 1 bond Issues 
Where foreign corporation carried 
expense of floating bond issues on its 
books as “unamortized debt discount 
and expense/’ but item represented 
no definite value of itself as a true 
asset and it was necessary to include 
amount thereof as surplus in order 
for books to balance, item did not 
constitute “capital used, Invested or 
employed within this state;” fact 
that corporation carried item on as¬ 
set side of ledger was not conclusive, 
and actual value thereof was a rele¬ 
vant subject of inquiry, corporation 
not being estopped to contend that 
item did not constitute “capital” sub¬ 
ject to franchise tax —State Tax 
Commission v. Mississippi Power & 
Light Co., 11 So 2d 828, 194 Miss 
260. 

38. N.T—People v. Kelsey, 78 NE 
1130, 181 NT 612—People v Rob¬ 
erts, 66 NTS 317, 87 App Div 1. 

Amount of assessment held proper 
N J —City of Newark v. Internation¬ 
al Business Machines Corp., 32 A. 
2d 838, 21 N.J.Misc 237 
Ohio—Aluminum Co of America v 
Evatt, 8 Ohio Supp 26, affirmed 45 
N.E.2d 118, 140 Ohio St. 385. 

39. Ala.—State v Travelers Ins Co., 
53 So.2d 745, 256 Ala 61 

40. Ala.—State v. Travelers Ins. Co., 
supra. 

41. Ala.—State v. Travelers Ins. Co., 
supra. 

42. Ala.—State v. Travelers Ins. Co., 
supra. 

43. Ala.—State v. Pullman-Standard 
Car Mfg, Co., 179 So. 541, 2 36 Ala. 
493. 117 A.L.R. 498. 

44. Pa.—Commonwealth ▼. Colum-, 


bia Gas & Electric Corp., 8 A 2d 
404, 336 Pa. 209. 131 ALR 927- 
Commonwealth v. United Biscuit 
Co , Com PI, 56 Dauph Co. 181— 
Commonwealth v. Hughes-Foulk- 
rod Co , Com PI, 56 Dauph Co 40 
—Commonwealth v Baxter, Kelly 
& Faust, Com PI, 63 Dauph Co 73 
—Commonwealth v Foerderer’s 
Estate, Com PI., 50 Dauph Co 428 
Value of whole capital stock held 
properly used as multiplicand 
Pa —Commonwealth v. Ford Motor 
Co.. 45 Pa.Dist. & Co. 492, 51 

Dauph.Co. 149, affirmed 38 A.2d 
329, 350 Pa. 236, appeal dismissed 
65 SCt. 857, 324 US 827, 89 L.Ed 
1394, rehearing denied 65 S Ct. 1012, 
324 US. 890, 89 L Ed. 1437. 
Exclusion of investments or cash 
Pa—Commonwealth v. Baxter, Kelly 
& Faust, Com PI, 63 Dauph Co. 73 
Statute and tax held invalid 
Pa —Commonwealth v. Columbia Gas 
& Elec. Corp., Com.Pl., 47 Dauph 
Co 133. 

45. Pa.—Commonwealth v. Ford Mo¬ 
tor Co, 38 A2d 329, 350 Pa. 236, 
appeal dismissed 65 S Ct 857, 324 
US 827, 89 L.Ed 1394, rehearing 
denied 65 SCt 1012, 324 U.S. 890, 
89 LEd. 1437. 

46. Pa —Commonwealth v. Ford Mo¬ 
tor Co, supra. 

47. Pa.—Commonwealth v. Ford Mo¬ 
tor Co, 45 Pa,Dist & Co 492, 61 
Dauph Co 149, affirmed 38 A 2d 
329, 350 Pa. 236, appeal dismissed 
65 SCt 857, 324 US 827, 89 LEd 
1394, rehearing denied 65 S.Ct 
1012, 324 US 890, 89 LEd. 1437. 

48. Pa—Commonwealth v. Colum¬ 
bia Gas & Electric Corp., 8 A.2d 404, 
336 Pa. 209, 131 A.L R. 927—Com¬ 
monwealth v. Ford Motor Co., 45 
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Pa Disk & Co 492, 52 Dauph.Co 
328 

Intangibles may be included where 
they are & necessary part of the 
corporate activity and are within the 
scheme of corporate functioning car¬ 
ried on by a foreign corporation 
within the state, actively or as re¬ 
serve.—Commonwealth v. Columbia 
Gas & Electric Corp, 8 A 2d 404, 336 
Pa. 209, 131 A.L.R 927—Common¬ 
wealth v. Ford Motor Co, 45 Pa.Dist 
& Co. 492. 52 Dauph Co 328. 

Assets unrelated to franchise in state 
Where & foreign corporation pur¬ 
sues, in Pennsylvania, all the activi¬ 
ties in which it engages in the state 
of Its domicile and owns assets, 
tangibles, or Intangibles in latter 
state which bear no fair relation to 
value of franchise enjoyed by it in 
Pennsylvania, such assets must be 
excluded from value of entire capi¬ 
tal stock in determining the measure 
of franchise tax.—Commonwealth v. 
Columbia Gas & Electric Corp, 8 A. 
2d 404, 336 Pa. 209, 131 A.L R. 927. 

49. Pa—Commonwealth v Ford Mo¬ 
tor Co., 38 A.2d 329, 350 Pa 236. 
appeal dismissed 65 S Ct. 857, 324 
US 827, 89 LEd 1394, rehearing 
denied 65 S.Ct 1012, 324 U.S. 890. 
89 L Ed. 1437. 

Denominators of allocative fractions 

Such inclusion is proper without 
including in denominators of the al¬ 
locative fractions the tangible prop¬ 
erty, w.agea, and gross receipts of 
such subsidiaries, where ail assets of 
corporation, Including such stocks, 
bond, and other securities, were part 
of its working capital, and corpora¬ 
tion did not carry operating expens¬ 
es and receipts of subsidiaries on its 
own books and did not include them 
in its report of wages and receipts.—* 
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fraction, the gross receipts of a foreign corpora¬ 
tion, assignable to Pennsylvania, do not include, as 
sales, fees, commissions, or rentals, compensation for 
the rental of personal property outside the state. 60 

c. Deductions 

In computing taxes on foreign corporations, deduc¬ 
tions from property or assets for such matters as indebt¬ 
edness, dividends, and losses have variously been allowed 
or denied, according to the circumstances and applicable 
statutes. 

It has been held that general statutes providing 
for the deduction of indebtedness from property or 
assets, in assessing the latter for taxation, do not 
authorize a foreign corporation to deduct any part 
of its indebtedness from the value of the property 
within the state, 61 except indebtedness incurred in 
acquiring such property or with respect to it , 52 but 
a deduction of the entire indebtedness of a foreign 
corporation has been permitted where all its proper¬ 
ty and assets are within the state 53 A domestic 
agency of a foreign corporation has been held not 
entitled, in making a return of “net receipts, 1 ” to 
deduct any portion of the expense of maintaining 
and operating the principal office, apportioned to 
such agency. 54 

Dividends ; sale of stock. Dividends received by 
a foreign corporation on stocks owned by it in other 


foreign corporations, and derived from business 
done by the latter corporations outside the state, 
have been held deductible before computing such 
foreign corporation's franchise tax. 66 Likewise, 
receipts by the corporation from the sale of such 
stocks has been held deductible, as not representing 
receipts from business done in the state. 66 

Losses. Losses on investments in subsidiary cor¬ 
porations have been held deductible for franchise 
tax purposes, 67 despite the absence of a sale of 
securities to establish the loss. 68 

“Rent” as the term is used in a statute permitting 
no deduction of rents from gross income, in deter¬ 
mining the amount of a franchise tax based on a 
percentage of the amount of business done in the 
state, has been held to include money paid for the 
use of personalty. 69 

§ 429. Notice or Statement of Assessment 

Notice of assessment against a corporation must be 
given only if required by statute. 

Unless it is otherwise provided by statute, no 
notice need be given to a corporation or stockholder 
of proceedings to assess and value corporate prop¬ 
erty, stock, or assets, or of the fact, date, or amount 
of the assessment 60 Where, however, notice is 


Commonwealth v. Ford Motor Co., 
supra. 

50. Pa.—Commonwealth v. Pitts- 
burgh-Erie Saw Corp, 61 Dlst. & 
Co 206, 55 Dauph.Co 129. 

51. NT—People ex rel. Thurber- 
Whyland Co v. Barker, 35 N.E 
1073, 141 N.Y. 118. 

61 C J, p 702 note 45. 

In Xsw Jersey 

(1) A foreign corporation has been 
held entitled to a deduction, from a 
personal property assessment, for 
debts owing to resident creditors, 
with the requirement that the tax¬ 
payer’s affidavit comply strictly, ful¬ 
ly, and exactly with statutory pro¬ 
visions, to entitle it to such deduc¬ 
tions.—Household Finance Corp. v. 
State Board of Tax Appeals, 19 A.2d 
816. 126 N J.Law 399-City of New¬ 
ark v. International Business Ma¬ 
chines Corp., 32 A.2d 838, 21 N.J. 
Misc. 237. 

(2) There are also decisions to the 
contrary.—City of Newark v Wey¬ 
erhaeuser Timber Co., 15 A.2d 224, 
18 N.Jr.Misc. 560—City of Newark v. 
Household Finance Corporation, 12 
A.2d 899, 18 N.J.MIsc. 295. 

63. N.Y.—People ex rel. Hecker- 
JOnes-Jewell Milling Co v. Barker, 
41 N.B. 485, 147 N.Y 31, 29 L.R.A. 
393. 

81 C.J. p 702 note 48. 


53. N.Y.—People ex rel. Journeay & 
Burnham Co v Roberts, 55 N Y.S 
317, 37 AppDiv. 1. 

54. Ill —Michigan Millers' Mut Fire 
Ins Co v. McDonough, 193 N E 
662, 358 Ill 575. 

55. Utah—American Inv. Corp v. 
State Tax Commission, 120 P.2d 
331, 101 Utah 189. 

56. Utah.—American Inv. Corp. v. 
State Tax Commission, supra. 

Season for rule 

The legislature adopted, in the 
corporation franchise tax statute, a 
method of taxation which was meant 
to reach only profits earned by a cor¬ 
poration within the state—American 
Inv. Corp. v. State Tax Commission, 
supra. 

57« N.Y.—People ex rel. Conway Co 
v Lynch, 179 NE 483, 268 N.Y. 
245. 

Dividend reoeived from subsidiary 
corporation should be deducted in 
determining loss —People ex rel. 
Conway Co. v. Lynch, supra. 
Reserve for nnoolleotlble debts 
Tax commission could, In its dis¬ 
cretion, refuse to deduct reserve set 
up in balance sheet for uncollectible 
debts of subsidiary corporation, in 
determining parent corporation’s loss 
in investments for taxable year.— 
People ex rel. Conway Co. v. Lynch, 
siipra. 


58. NY —People ex rel Conway Co 
v Lynch, supra 

Valne of securities extinot 
N.Y—People ex rel Conway Co. v. 
Lynch, supra. 

59. Conn —Spector Motor Service v 
Walsh, 61 A.2d 89, 135 Conn 37. 

Rent charge against taxpayer held 
proper 

U S —Spector Motor Service v 

Walsh, CCA Conn., 139 F 2d 809, 
vacated on other grounds 65 S Ct 
162, 323 U.S 101, 89 L Ed 101 
Conn —Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 Conn. 37. 

60. Ill —Pacific Mut. Life Ins. Co 
v. Martin, 15 N.E 2d 847, 369 Ill. 
158. 

61 C J. p 702 note 49 
Notice of assessment in general see 
supra f 420. 

The taxpayer ie charged by law 

with notice of the assessment by the 
tax commissioner.—Breathitt County 
Board of Sup'rs v. Ware Cannel Coal 
Co, 179 S W 2d 225, 297 Ky 117. 

Time and place of meeting fixed by 
statute 

Where the statute fixes the time 
and place for the meeting of an as¬ 
sessing body, no other notice or 
opportunity to be heard Is neces¬ 
sary—St. Louis, etc., R. Co. v 
Worfchen, 13 S.W. 25 4, 52 Ark. 529, 
7 L.R.A. 874. 


855 



84 C.J.S. 


TAXATION 


§§ 429-431 


required by statute, it must be given in accordance 
therewith, 61 and a failure to give it invalidates the 
assessment, 62 except, it has been held, where the 
corporation has knowingly made an incorrect re¬ 
turn of its property. 63 After an assessment has 
been made, and notice thereof duly given, no no¬ 
tice need be given of a subsequent voluntary reduc¬ 
tion in the assessment. 64 

Statement of property assessed and amount of 
assessment . Where a statute requires the assessing 
officer or board to furnish a taxpayer, on request, 
with a statement of his property assessed and the 
amount of the assessment, m order to afford him 
an opportunity to have the assessment reviewed or 
corrected if erroneous, one applying for and ob¬ 
taining such a statement is entitled to rely there¬ 
on, 65 and none of his property not listed in such 
statement may be included in the assessment or 
subjected to a tax on the basis thereof. 66 


§ 430. Statement or Return by Corporation 

Lists or statements by taxpayers generally, for 
purposes of assessment, are considered supra §§ 
396-401 Particular matters with respect to state¬ 
ments or returns by corporations are discussed infra 
§§ 431-440 

Examine Pocket Parts for later cases. 

§ 431. - Necessity 

A corporation must comply with statutory require¬ 
ments as to the making of a statement or return of Its 
taxable property and other information helpful In the 
preparation of a correct assessment. 

Where, as m many or most jurisdictions, it is so 
provided by statute, it is the duty of a corporation 
to make a proper statement or return, to the ap¬ 
propriate assessing officer or board, 67 of its taxable 
property, receipts, the names of its stockholders, or 
the like, 68 for the purpose of assisting such officer 


No statement filed 

(1) Board of assessors was not re¬ 
quired to give to corporation, filing 
no statement of its capital stock, no¬ 
tice of assessment of such stock — 
People v Spurgeon Mercantile Co, 
186 NE 480. 362 Ill. 620. 

(2) Failure or refusal to make re¬ 
turn generally see Infra 9 440 

61. NY—State Tax Commission v 
Rothenberg, 2 N Y S 2d 926. 166 
Misc 690 

Pa—Commonwealth v. Bradford 
Supply Co , Com PI, 64 Dauph Co 
210—Blue Ridge Coal & Coke Co 
v Price. Com PI. 13 Fay L J 87, 
12 Monroe LK. 68 

Notice held timely 

Cal —Edison Cal. Stores v. McColgan, 
183 P 2d 16. 30 Cal 2d 472. 

Notice held required only for in¬ 
crease of owner’s valuation by tax 
commissioner.—Breathitt County 
Board of Sup’rs v Ware Cannel Coal 
Co. 179 S W 2d 225, 297 Ky 117 

Presumption as to acts of officials 

State officials are presumed to 
have done their duty in sending out 
franchise tax bills and notices of 
delinquency to business corporation. 
—Studerus Oil Co. v Bienfang, 4 A 
2d 787. 122 NJ.Law 238 

Foreign corporation franchise tax 

The purpose of statutory provision 
that foreign corporation shall be no¬ 
tified by registered mail of date and 
amount of foreign corporation fran¬ 
chise tax assessment is to assure 
receipt of notice, and not to make no¬ 
tice by registered mail mandatory 
so as to render assessment invalid 
when required written notice has ac¬ 
tually been given and received in 
another manner—Howell & Graves 
v. Curry, 6 So.2d 106, 242 Ala. 122. 


Payment of tax held notice of as¬ 
sessment 

Pa —Appeal of York & Foster, Com 
PI, 32 Erie Co. 140. appeal dismiss¬ 
ed 63 A 2d 358, 163 Pa.Super 602 

62. U S.—Louisville & N. R Co v 
Rosworth, DCKy, 209 F. 380. 

61 C J p 702 note 50 

63. Ky—Board of Trustees of Eliz¬ 
abethtown Dist Public School v. 
Louisville & N R Co, 30 S.W. 620, 
17 KyL. ICO. 

64. Mass —Commonwealth v. New 
England Slate & Tile Co, 13 Allen 
391. 

65. Ill —People v Morton Salt Co , 
120 NE. 569, 285 Ill. 180. 

66 . Ill —People v. Morton Salt Co, 
supra. 

61 C.J. p 703 note 56. 

67. La —Morgan’s Louisiana, etc, 
R., etc, Co. v. Aucoin, 73 So 859, 
140 La 768 

61 C J p 660 note 17 [a]. 

By what officer or board assessment 
of corporate property is to be made 
see supra $§ 377-378. 

Digest of public utility’s return 
made by tax commissioner will be 
used by Board of Tublic Works, rath¬ 
er than return itself, as matter of 
convenience, in ordinary study of 
return —Western Maryland Ry. Co 
v Board of Public Works, 21 S.E.24 
683, 124 W.Va. 539. 

68. N. J —Joseph Meltzer, Inc. v, 
Jersey City, 32 A.2d 328, 21 N.J. 
Misc. 154. 

61 C.J. p 660 note 18. 

Making of return as condition pre¬ 
cedent to action to abate or reduce 
tax see infra fi 583. 

Pranohlss tax 

(1) Amount of corporate franchise 
tax may not be computed unless 
franchise tax reports are filed.—In 
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re Boulevard Bldg Corp , 45 N Y S 2d 
626. 180 Misc 658 

(2) Computation of franchise tax 
generally see infra | 453. 

Bank stock 

Shares of the stockholders m an 
incorporated bank or banking asso¬ 
ciation are required to be listed for 
taxation at their true value m mon¬ 
ey—Union Sav Bank of Bellaire v 
Pancoast, 50 N.E 2d 157, 142 Ohio 
St 6, affirmed First Nat Bank of St 
Clairsville, Ohio v. Findley, 64 S Ot 
260, 320 U S. 714, 88 L Ed 420. and 
Second Nat Bank of St. Clairsville 
Ohio v Findley, 64 S Ct 260, 320 U 
S 714, 88 LEd 420. 

Foreign corporation 

(1) In general—Pacific Mut Life 
Ins Co v. Martin, 15 N E 2d 847. 
369 Ill. 168—61 C J p 660 note 18 [c] 

(2) Under statute providing that, 
where the tax commission has rea¬ 
son to believe that the true Income 
is not reflected in a return made by a 
corporation affiliated with another, 
it may require separate or consoli¬ 
dated returns, commission is not em¬ 
powered to compel the tiling of con¬ 
solidated return by a foreign corpo¬ 
ration not doing business in state.— 
Beneficial Loan Soc. of Oregon v. 
State Tax Commission, 95 P.2d 429, 
163 Or. 211. 

(3) A foreign corporation's presi¬ 
dent and secretary, who were corpo¬ 
ration’s agents in state and in pos¬ 
session of corporation's property 
therein subject to assessment, must 
list for taxation the moneys of cor¬ 
poration in banks, as such —People 
v. McGraw Electric Co., 30 NJEL2d 
903, 375 111. 241. 

(4) The tax due from insurance 
companies under statute setting 
forth the fees and taxes which every 
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or board in making a correct valuation and assess¬ 
ment. 69 This return, in order to be efficacious and 
sufficient, must be made at or within such time 
as may be prescribed by the statute, 70 and, if the 
statute provides for verification, must be duly veri¬ 
fied in order to be entitled to consideration, 71 al¬ 
though as against the corporation neither the late¬ 
ness of filing a return 72 nor the want of a verifica¬ 
tion thereof 73 is material to its validity or that of 
an assessment made on the basis thereof. A corpo¬ 
ration not within the terms of such a statute need 
not make such a return* 74 

The making of a return is not an essential pre¬ 
liminary to the valuation and assessment of the 
property of a corporation, 76 since in the absence of 
a return the valuation may be made on the basis 
of such information as is obtainable by the assessing 
officer or board, as discussed infra § 440, except that 
where the statute provides that the assessor shall 
demand a return from the corporation, it is only 
after such a demand has been made and refused that 


the assessing officer or board may proceed to make 
the list and value the property, 76 and a tax levied 
and apportioned on a valuation made by the officer 
or board itself, without having demanded or been 
refused a return by the corporation, is invalid. 77 

§ 432. . . Form and Contents in General 

A corporation's return for tax purposes must con¬ 
form, In form and contents, to statutory requirements, 
although mere Irregularities or slight Inaccuracies are 
not fatal. 

The form and contents of the statement or return 
required to be filed by a corporation for purposes 
of taxation are ordinarily prescribed by, or under 
authority of, the statute. 78 A failure, however, to 
insert particular information at the place prescribed 
or provided therefor on a blank form is not a fatal 
irregularity where the information appears else¬ 
where in the return; 79 and, in general, irregularities 
in the return do not make it insufficient where the 
final result is correct, 80 nor do slight inaccuracies 


insurance company or fraternal bene¬ 
fit society doing 1 business in state 
must pay on premiums is determin¬ 
ed from return of the company — 
Equitable Life Assur Soc. of U S. 
v Hobbs, 127 P 2d 477, 155 Kan 
534. 

69. Wis—State v. Chicago, etc., R. 
Co., 108 N.W. 594, 128 Wis. 449. 

61 C.J. p 661 note 19. 

70. Ky.—Whitaker v. Brooks, 13 S. 
W. 355, 90 Ky. 68, 11 Ky.L. 871. 

61 C.J. p 661 note 20. 

Extension of time 

Board of equalization has power 
to extend time for filing of report by 
public utility as to operative and 
nonoperative property situated in 
county.—Hobart Estate Co v. Wa¬ 
ters, 82 P 2d 613, 220 Cal. 669. 

71. S.D.—Iowa, eta, Tel. Co. v. 
Schamber, 91 N.W. 78, 15 S.D. 588. 

61 C J. p 661 note 21. 

72. D.C—Chesapeake, etc., Tel. Co. 
v. District of Columbia, 89 App. 
D.C. 565 

61 C.J. p 661 note 23. 

Conclusiveness and effect of return 
cub against corporation generally 
see infra S 438. 

73. Minn.—State v. Northern Trust 
Co., 75 NW 754, 73 Minn. 70. 

61 C.J. p 661 note 24. 

74. Ind.—Eaton v. Union County 
Nat Bank, 40 N.E. 693, 141 Ind. 
159. 

61 C.J. p 661 note 29. 

76. Miss,—Robertson v. Bank of 
Tazoo City, 85 So. 177, 123 Miss. 
380. 

61 C.J. p 661 note 25. 

76. Mont,—Northern Pacific R. Co. 
T. Carland, 3 P. 134, 5 Mont. 146. 


| 77. Mont.—Northern Pacific R. Co 
I v. Carland, supra. 

78. N.Y.—People v. State Board of 
Tax Com’rs, 145 N.Y S. 834, mod¬ 
ified on other grounds and affirmed 
144 N.Y S. 74, 159 App Div. 136. 

61 C J. p 601 note 31 
riling in same manner as individual 
In absence of exercise of option to 
make returns under statute relating 
to taxation of corporations and the 
filing of consolidated tax returns 
thereby, corporate taxpayer must file 
j returns in same manner as individ- 
! ual.—Procter & Gamble Co. v. Ev- 
att, 52 N.E 2d 619, 142 Ohio St. 373. 
Change in method! calendar or fiscal 
year 

(1) Where only reason assigned by 
company for change of method in 
preparing franchise tax return was 
that change would substantially re¬ 
duce tax liability, and request for 
change was made some six years aft¬ 
er tax accrued, and use of requested 
method might introduce variable fac¬ 
tors, some impossible to ascertain, 
tax commission would not be held to 
have acted arbitrarily and capri¬ 
ciously in denying request The stat¬ 
ute, requiring taxpayer to continue 
use of method selected by it in deter¬ 
mining depletion allowance unless 
consent of tax commissioner to 
change is obtained, presupposes a 
timely request and not a request 
made long after return Is submitted 
and a deficiency determined.—Kenne- 
cott Copper Co. v. State Tax Com¬ 
mission, Utah, 221 P.2d 857. 

(2) The word “may,” in statute 
providing that revenue department 
may permit corporation, reporting to 
federal authorities on fiscal year i 
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basis, to make capital stock reports 
to commonwealth on same basis, im¬ 
plies discretionary power, and stat¬ 
ute is permissive rather than man¬ 
datory, and the granting or with¬ 
holding of permission for change 
from calendar year to fiscal year 
basis cannot affect corporation’s lia¬ 
bility for taxes clearly Imposed by 
law So. permission granted was 
not retroactive, but prospective, and 
did not relate back to such date in 
year for which corporation last re¬ 
ported on calendar year basis, de¬ 
partment could not lawfully grant 
corporation permission to report for 
fiscal year so as to exempt it from 
liability already accrued for interven¬ 
ing period, and department’s revoca¬ 
tion of permission was not uncon¬ 
stitutional.—Commonwealth v. A M 
Byers Co., 31 A.2d 530, 346 Pa. 555, 
certiorari denied 64 S.Ct 64, 820 U. 
S. 757, 88 L.Ed. 451. 

Publlo service company 

The statutes requiring public serv¬ 
ice company to submit written data 
to state board of equalization for 
assessment of its property in school 
districts contemplate disclosure of 
all data necessary to enable board 
to make complete assessment—Pub¬ 
lic Service Co. of Oklahoma v. Park¬ 
inson, 143 P.2d 125, 192 Okl. 607, cer¬ 
tiorari denied 64 S.Ct. 90, 320 U.S. 
776, 88 L.Ed. 465. 

79. U.S.—Bassett v. Utah Copper 
Co., Utah, 219 F. 811, 185 C.C.A. 
481. 

61 C.J. p 662 note 32. 

80. Iowa.—In re Taxation of Stacy- 
ville Bank, 210 N.W. 136, 302 Iowa 
221 . 

61 C.J. p 662 note 33. 
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render invalid a list submitted in good faith. 81 The 
return must show affirmatively that the person mak¬ 
ing it is one of those authorized by statute so to 
do, 82 and he should swear to that fact where veri¬ 
fication of the return is required. 83 

Independent or consolidated return . Under some 
statutes a corporate taxpayer owning or controlling 
fifty-one per cent or more of another corporation's 
common stock may make an independent return or 
a consolidated return; 84 and a public utility com¬ 
pany and a subsidiary industrial corporation may 
make consolidated returns for the purpose of fran¬ 
chise assessment. 86 The requirement of a con¬ 
solidated return has also been held justifiable in 
other circumstances. 86 

§ 433. — List of Property 

A corporation's return for tax purposes must con¬ 
form to statutory requirements as to the kinds and items 
of property to be listed. 


A return made by a corporation for tax purposes 
must comply, at least substantially and in all es¬ 
sential particulars, with all statutory directions and 
requirements as to the kinds and items of property 
to be listed therein, and a return failing so to do 
is insufficient and may be rejected. 87 Cases involve 
mg the necessity and method, under particular stat¬ 
utes, of listing a corporation's paid-up capital, 88 land 
and improvements thereon, 89 cash value of all gross 
assets, 90 mortgages, bonds, and other credits, 91 and 
personal property, 92 or, more specifically, the opera¬ 
tive property of a public utility, 93 the length of track 
operated or controlled by a railroad company, 94 or 
its other property, 96 or the mileage of wire and 
the other property of a telegraph or telephone com¬ 
pany, 96 will be found in the notes. 

Consolidated return. Where a statute so pro¬ 
vides, a corporate taxpayer owning or controlling 
fifty-one per cent or more of another corporation's 
common stock and making a consolidated return 


81. Mass —Assessors of Quincy v. 
Boston Consol Gas Co., 34 NE 
2d 623. 309 Mass 60 

82. Nev —State v. Washoe County, 
5 Nev 317 

Who may make return see Infra 8 
437. 

83. Nev—State v. Washoe County, 
supra 

Necessity that return be verified see 
supra | 431. 

84. Ohio —Procter & Gamble Co. v. 
Evatt, 62 N E.2d 519, 142 Ohio St 
373. 

85. Ky —Commonwealth v. Louis¬ 
ville Gas & Electric Co, 128 S.W 2d 
778, 278 Ky 466. 

86. Sale of assets to subsidiary 

Where parent corporation was lo¬ 
cated in New Jersey and Its three 
subsidiaries were located In New 
York and two other states, and par¬ 
ent corporation sold assets in New 
York to subsidiary in that state, and 
took back a note drawing interest, 
consolidated return required by state 
tax commission was held justifiable 
—People ex rel. Pie Bakeries of 
America, New York, v. Lynch, 275 N 
Y.S. 277, 242 App.Div. 890. 

87. Minn,—‘State v. St. Paul Trust 
Co., 79 N.W. 643, 76 Minn. 423. 

61 C.J. p 662 note 36. 

Be turn or report of public serv- 
loe company should disclose all taxa¬ 
ble property owned by company and 
value and situs thereof —Public 
Service Co. of Oklahoma v. Parkin¬ 
son, 143 P.2d 125, 192 Okl. 607, cer¬ 
tiorari denied 64 S.Ct. 90. 320 U. 
S. 776. 88 LEd. 465. 

Credits in “due-borrowers” ac¬ 
counts were held deposits, required. 


to be reported by federal savings and 
loan association—Second Federal 
Savings & Loan Ass’n of Cleveland 
v Evatt, 49 N.E.2d 756, 141 Ohio 

St 616 

Deduction from value of bank shares 

Petition to enforce bank’s right to 
deduct sum at which its real es¬ 
tate outside city was returned for 
taxation, from market value of bank 
Hhares, in returning shares for tax¬ 
ation, was held not generally demur¬ 
rable.—City of Moultrie v. Moultrie 
Banking Co., 171 S.E. 131, 177 Ga 
714. 

88. Mich—Appeal of Newton Pack¬ 
ing Co.. 271 N.W. 710, 279 Mich 
139. 

89. Ill —Chicago, etc , R. Co v. Liv¬ 
ingston County, 68 Ill. 468. 

61 C.J. p 662 note 37. 

90. “Cash value” defined 

Under franchise tax statute requir¬ 
ing corporation to report cash value 
of all gross assets, “cash value” is 
the amount which may be realized 
in cash from the sale or collection 
of accounts and notes receivable.— 
Huey & Phillip Hardware Co v 
Shepperd, Tex., 251 S.W.2d 515, 519. 

91. N.C.—Caldwell Lumber. etc , 
Co. v. Smith, 65 S.E. 641, 151 N.C. 
70 

61 C.J. p 662 note 28. 

Option as to returns 
In absence of exercise of option 
to make returns under statute relat¬ 
ing to taxation of corporations and 
the filing of consolidated tax returns 
thereby, corporate taxpayer must 
list its taxable credits.—Procter & 
Gamble Co. v. Evatt, 62 N.E.2d 519, 
142 Ohio St. 873. 
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92. Nev —State v. Central Pacific 
R. Co, 30 P 887, 17 Nev. 269. 

61 C J. p 662 note 39. 

Statute held solely applicable 

Statute requiring corporations, 
when listing personal property, to 
deliver to assessor a sworn state¬ 
ment of amount of capital stock, set¬ 
ting forth particular items, was held 
to be the only one applicable to the 
taxation of corporate excess—Bemis 
Bro Bag Co v. Wallace, 266 NW 
690. 197 Minn. 216. 

Stock of foreign corporation owned 
by domestic corporation should have 
been listed as personalty at its true 
value in money, and, where it was 
not so listed, assessor properly list¬ 
ed it—^Davis-Well come Mortg Co. v 
Tax Commission, 38 P 2d 1100, 140 
Kan. 734. 

93. Operative property for particu¬ 
lar year 

Cal.—Hobart Estate Co v. Waters, 82 
P.2d 613, 220 Cal. 669. 

94. Ky.—Commonwealth v. Louis¬ 
ville, etc., R Co, 150 S.W. 37, 149 
Ky 829 

61 C.J. p 662 note 40. 

95. Leased roadbeds 

Mo.—State ex rel. St Louis Count\ 
v Evans, 139 S W 2d 967, 346 Mo 
209. 

Toluation of lease or lots 

Railroad’s report was oonstruable 
as report of valuations of lots held 
under ninety-nine-year lease from 
city, not as report of valuation of 
lease for taxation.—Illinois Cent. R 
Co. v. City of Louisville, 60 S.W 2d 
603, 249 Ky. 219. 

96. Ala.*—State v. Western Union 
Telegraph Co., 72 So. 99, 196 Ala 
570. 

61 C.J. p 662 note 41. 
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must include therein all taxable property mentioned 
in the statute and belonging to the corporation mak¬ 
ing the return and to each and all of its subsidi¬ 
aries.® 7 

§ 434. - List of Stockholders 

Corporations must comply with statutory require¬ 
ments that they furnish lists of stockholders for tax 
purposes. 

Under some statutes corporations are required to 
keep and report periodically, to the proper assess¬ 
ing officers or boards, lists of their stockholders, 
which usually must show their residences and the 
number of shares held by each, to aid m the proper 
assessment of such shares. 98 Where such a re¬ 
quirement exists, compliance therewith may be en¬ 
forced by appropriate proceedings against the cor¬ 
poration." 

§ 435. - Statement of Income, Earnings, 

or Receipts 

A corporation’s return of Its Income, earnings, or re¬ 
ceipts, for purposes of an excise or similar tax, must con¬ 
form to statutory requirements as to manner and form. 


Where a corporation is required by statute to 
make a return of its income, earnings, or receipts, 
for the purpose of aiding in the computation of an 
excise or similar tax, the return must be made sub¬ 
stantially in the manner and form prescribed by the 
statute. 1 Statutory authority conferred on a par¬ 
ticular board or officer to verify or ascertain the 
accuracy of the return made includes by implication 
every particular power necessary for the exercise 
of such authority, 2 and authorizes such officer or 
board not only to determine whether the return is 
accurate, but also to correct errors, if any, therein 
and finally to adjust and settle the account. 8 

§ 436. - Statement of Surplus, Undivided 

Profits, and Other Accumulations 

A corporation required to make a return of Its sur¬ 
plus, undivided profits, and other accumulations must 
state the actual amount thereof. 

Where a corporation is required by law to make 
a return, for tax purposes, of its surplus, undivided 
profits, and other accumulations, the actual amount 
thereof, and not necessarily the amount shown by, 


97. Ohio—Procter & Gamble Co v 
Evatt, 52 N E 2d 519, 142 Ohio St 
373 

Inter-company accounts 

Domestic corporation which had 
filed consolidated personal property 
tax return for itself and subsidiary 
corporations was entitled to elim¬ 
inate in its return inter-company ac¬ 
counts; but inter-company accounts 
of companies omitted from such con¬ 
solidated return do not come within 
provisions of statute providing for 
elimination, from consolidated re¬ 
turn, of inter-company accounts in 
computing amount of taxable cred¬ 
its.—Procter & Gambia Co. of Cin¬ 
cinnati v. Evatt, 11 Ohio Supp. 76, 
reversed on other grounds 52 N.E.2d 
519, 142 Ohio St. 373—Proctor & 
Gamble Co. of Cincinnati v. Evatt, 
11 Ohio Supp. 73, affirmed 52 N.E.2d 
517, 142 Ohio St. 369. 

98. XJ S.—Citizens’ Nat. Bank v. 
Commonwealth of Kentucky, Ky„ 
30 S.Ct 532, 217 U.S. 448. 64 L Ed 
332. 

61 C J. p 662 note 42. 

Taxation of shares of stockholders 
see supra $ 136. 

99. Neb.—Nebraska Cent. Bldg., etc., 
Assoc, v. Lancaster County Board 
of Equalization, 111 N.W. 147, 112 
N.W. 814, 78 Neb. 472, 478. 

61 C.J. p 663 note 43. 

X. Ky —Chesapeake & O B. Co. v. 
Commonwealth, 228 S.W. 15, 190 
Kv 552 

61 C.J. P 663 note 46. 


Supplemental return may be filed 
with state to secure relief after dis¬ 
position of claim by federal authori¬ 
ties —Southern Coal Co v. McCan- 
less, 192 S W.2d 1003, 183 Tenn. 457. 

Services performed for title in¬ 
surance company by abstract com¬ 
panies and attorneys are benefits ac¬ 
cruing to company in operation of its 
business and costs of such operation, 
and fees for such services must be 
included in company's report of 
amount of gross premiums received 
—Lawyers Title Ins Corp v Board 
of Ins Com’rs, Tex Civ App , 207 S. 
W 2d 972, refused no reversible er¬ 
ror. 

Change of basis of reporting 

Where railroad owned and operat¬ 
ed two lines between points within 
state, one wholly intra-state and the 
other partly interstate, it was not 
estopped to change to statutory ba¬ 
sis of reporting gross earnings from 
interstate traffic based on business 
actually done because it had report¬ 
ed earnings on such traffic on basis 
of assumed movements over a long 
period.—State v. Northern Pac Ry. 
Co., 14 N.W 2d 232, 217 !Minn. 113. 
Affiliated group; parent holding oom- 
pany 

(1) In general.—A. C. Lawrence 
Leather Co. v. Commonwealth, 160 
N.E. 851, 254 Mass. 609—61 C.J. p 
663 note 45 [d]. 

(2) Income of each corporation in 
affiliated group, including that of 
parent foreign holding corporation 
not licensed to do business in state, 

86Q 


must be included in total amount re¬ 
turned as income for all of them 
under franchise tax act, even though 
it exempts holding companies; re¬ 
turn of consolidated Income can b«* 
made under act only by affiliated 
group of corporations subject to tax¬ 
ation for privilege of exercising their 
franchises within state, and there Is 
no such group where parent corpo¬ 
ration is not exercising corporate 
franchise in state —Bay Cities 
Transp Co v. Johnson, 68 P.2d 710, 
8 Cal 2d 706 

(3) The nonrailroad income of 
railroads wholly owned by another 
corporation was subject to statute 
governing consolidated returns of in¬ 
come of affiliated corporations as 
basis for franchise taxes measured 
by income, and should be included 
in the combined taxable net income 
of the affiliated corporations.—State 
v. Duluth, M. & N. Ry Co., 292 N. 
W. 401, 207 Minn. 618, rehearing de¬ 
nied 292 N.W. 411, 207 Minn. 637, cer¬ 
tiorari denied State of Minnesota v 
Duluth, M & N Ry. Co., 61 S.Ct. 439, 
311 US. 719, 85 LEd. 468. State of 
Minnesota v. Duluth & I. R. R Co, 
61 SCt 439, 311 U.S. 719, 85 LEd 
468, and State of Minnesota v. Spirit 
Lake Transfer Ry. Co., 61 S.Ct. 439, 
311 U.S. 719, 85 L.Ed. 468. 

2. Ill.—State v. Illinois Cent R. Co , 

92 N.E. 814, 246 Ill. 188 

3. Ill.—State v. Illinois Cent. B. 

Co., supra. 

61 C.J. p 668 note 47, 



84 C.J.S. 


TAXATION 


§§ 436-438 


or carried on, the books of the company, must be 
stated in the return. 4 5 

§ 437. ——- By Whom Return May Be Made 

A return made by a corporation for tax purposes 
must be made by the person designated by statute or, if 
none is designated* by the officer authorized under the 
company’s charter and bylaws. 

A return, for purposes of taxation, of a corpora¬ 
tion's property, receipts, stockholders, or the like, 
must be made by such officer, agent, or other per¬ 
son as the statute requiring the return may desig¬ 
nate or prescribe, 6 or, if none is so designated, by 
such officer as may have authority so to do under 
the charter and bylaws of the company. 6 A receiver 
of a corporation's property will, it has been held, 
be presumed to have authority from the court ap¬ 
pointing him to make such a return, 7 and it is his 
duty so to do. 8 

§ 438. - Conclusiveness and Effect 

a. In general 

b. As to assessing officer or board 

a. In General 

A corporation is ordinarily bound by a return made 
for tax purposes by its authorized agent, although errors 
and omissions made in good faith may be corrected. 


A corporation is ordinarily bound by a return 
made by its duly authorized officer or agent for 
purposes of taxation, and is estopped to question 
the accuracy or correctness thereof, 9 except where 
the taxing authorities themselves treat the return 
as untrue or inaccurate 10 However, errors and 
omissions therein may be shown where they were 
made in good faith and no facts exist requiring the 
application of the doctrine of estoppel. 11 Accord¬ 
ingly, it has been held error for a board of tax 
appeals to deny a corporation the right to amend 
its return so as to correct an omission. 12 A listing 
does not estop a corporation from claiming over¬ 
assessment. 13 A statement which was unauthorized, 
and not the statement of the corporation, is not 
binding on it 14 The listing of property which, on 
the face of the return, is exempt from taxation does 
not preclude the corporation from claiming such 
exemption. 16 A return may be treated as of the 
nature of an admission by the corporation, in deter¬ 
mining whether or not any of its property has been 
omitted from the assessment or has escaped taxa¬ 
tion. 16 

b. As to Assessing Officer or Board 

While the return of a corporation for tax purposes Is 
ordinarily to be accepted as correct, and cannot be re¬ 
jected or disregarded by the assessor without competent 
evidence or information, it is not binding on him, and 


4. Miss.—Bank of Commerce v 

Adams County, 93 So 442, 130 

Miss. 37. 

5. Okl —Hamilton v. Exchange Nat 
Bank. 242 P 860, 114 Okl 30. 

61 C J. p 664 note 50. 

Necessity that return show person 
making it to be one authorized by 
statute see supra 9 432. 

Beciprooal Insurance exchange 

Attorney in fact at reciprocal in¬ 
surance exchange having actual con¬ 
trol of credits belonging to several 
subscribers was required to list such 
credits for taxation, both as to res¬ 
ident and nonresident subscribers, 
his duty to do so not being defeated 
by fact that certain funds belonging 
to several subscribers to exchanges 
had been invested in nontaxable se¬ 
curities. Pact that resident sub¬ 
scribers listed at their residences 
portion of credits within actual con¬ 
trol of exchange belonging to such 
subscribers did not defeat exchange’s 
duty of listing credits —W. R. Roach 
& Co. v. Harding, 181 NB. 331, 348 
111. 464. 

6. RI.—Boston Safe Deposit, etc., 
Co. v. Providence Assessors of 
Taxes, 67 A. 801, 25 R I. 524. 

61 C.J. p 664 note 51 

7. Mass.—Hamilton Mfg. Co. v, 

Lowell, 176 NE. 78, 74 A L R. 

1213, 274 Mass. 477. 


8. Pa—Stratford v Franklin Pa¬ 
per Mills Co, 101 A. 349, 257 Ta 
163. 

Bank receiver 

(1) Statute requiring receiver to 
list for taxation property in his 
hands includes banks’ receivers — 
Federal Land Bank of Berkeley v 
Yuma County, 22 P 2d 405, 42 Ariz 
45. 

(2) Fact that statute imposed duty 
on bank’s president or cashier to file 
return did not relieve insolvent 
bank’s receiver of such duty; al¬ 
though national bank was insolvent 
and comptroller had levied one hun¬ 
dred per cent assessment on stock, 
receiver was obligated to file return, 
since, under statute, tax on earnings 
was payable from any fund remain¬ 
ing after payment of depositors, even 
though fund resulted from stock 
assessment—Hazen v Hardee, 78 F. 
2d 230, 64 App.DC 346 

9. Ohio.—International Harvester 
Co v. Evatt, 64 N E 2d 53, 146 Ohio 
St. 68, affirmed 67 S.Ct. 444, 329 
US 416, 91 L.Ed 390, rehearing 
denied 67 SCt. 628, 329 U.S. 834, 
91 LEd 706 

Okl —Magnolia Petroleum Co. v. 
Board of Com’rs of McClain Coun¬ 
ty, 63 P.2d 6, 178 Okl. 484. 

61 C.J p 664 note 55. 
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10. N Y —City of New York v Thir¬ 
ty-Fourth St Crosstown Ry Co, 
122 NYS. 344, 137 App.Div. 644. 

11. Mass —Commissioner of Corpo¬ 
rations and Taxation v Ford Motor 
Co, 33 N E 2d 318, 308 Mass 658, 
139 ALR 936 

61 C J p 664 note 67. 

12. Ohio—Procter & Gamble Co ▼ 
Evatt, 62 N E 2d 619, 142 Ohio St. 
373—Seiberling Rubber Co. v. Ev¬ 
att, 16 Ohio Supp 107. 

Omission, of subsidiaries from con¬ 
solidated return 

Ohio —Procter & Gamble Co. v Ev¬ 
att. 52 NE2d 519, 142 Ohio St 373 
—Seiberling Rubber Co v. Evatt, 
16 Ohio Supp 107 

13. N Y —People ex rel New York 
Cent R Co v State Tax Commis¬ 
sion, 54 NE 2d 332, 292 NY. 130, 
motion denied 56 N E 2d 122, 292 
NY. 717 

14. NY—New York v. Chase, Tal¬ 
bot Co, 99 NE. 143, 206 N.Y 1 

15. Kan—Farmers’ & Bankers’ Life 
Ins. Co. v. Anderson, 232 P. 592, 
117 Kan 451. 

61 C.J. p 664 note 59. 

16. Iowa—Woodbury County v. Tal¬ 
ley, 129 N.W. 967, 153 Iowa 28. 

61 C.J. p 664 note 60. 

Assessment of omitted property see 
infra 9 608. 
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If# may Riaen without ragard to It If It It successfully 
Impeached or contradicted. 

A statement or return by a corporation of its 
property, for purposes of taxation, is ordinarily to 
be accepted as accurate and correct, justifying the 
making of an assessment in accordance therewith, 
by the assessing officer or board, 17 and he or it is 
not at liberty to reject or disregard a return suf¬ 
ficient on its face, or make an assessment on an¬ 
other or different basis, where it is not contradicted 
or disputed by any competent evidence or informa¬ 
tion. 18 A return is not, however, conclusive on the 
assessor, 19 and an assessment may be made without 
regard to the statements in the return if its ac¬ 
curacy or correctness is successfully impeached or 
is contradicted by other information. 20 An assess¬ 
ment made on the basis of a false and fraudulent 
return is not thereby rendered void. 21 

Jurisdiction to assess cannot be created by a cor¬ 
poration’s mistaken report. 22 
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§ 439. -Disclosure of Information Con¬ 

tained in Return 

Where a statute restricts the disclosure of the In¬ 
formation In a corporation's return for tax purposes, dis¬ 
closure may be had only In the circumstances, or on the 
conditions, prescribed. 

In the absence of statutory restriction, the officer 
or board having custody of a corporation’s return 
of its property, income, stockholders, or the like, 
made for tax purposes, may in his or its discretion 
exhibit such return to any person having a legiti¬ 
mate interest in inspecting it, 23 but should deny 
inspection thereof for improper purposes. 24 Where 
the right to a disclosure of the information con¬ 
tained in a return is restricted by statute, disclosure 
may be had or permitted only in the circumstances, 
or on the conditions, thereby prescribed. 26 The 
policy of such a restrictive statute has been said to be 
to prevent disclosure to the corporation’s rivals of 
the particulars of its business; 26 and so, under a 


17. Pa—Commonwealth v. Gimbel, 
43 Pa Co 407 

61 C J p 665 note 61. 

18. Iowa —Avoca State Bank v. 
Burke, 188 N.W 675, 193 Iowa 1065. 

61 C J. p 666 note 62. 

interest rate paid to subsidiary 

In computing income as measure of 
franchise tax Imposed on subsidiary 
corporations, tax commission had 
no authority to increase the Interest 
rate reported as payable by parent 
corporation to subsidiaries on their 
demand deposits with parent corpo¬ 
ration. in absence of showing of at¬ 
tempted tax evasion or collusion, and 
such attempted Increase was properly 
set aside on showing that the rate re¬ 
ported was reasonable.—State v. Du¬ 
luth, M. & N. Ry. Co, 292 N.W 401, 
207 Minn 618, rehearing denied 292 
NW 411, 207 Minn. 637, certiorari 
denied State of Minnesota v. Duluth, 
M & N. R Co, 61 S.Ct. 439, 311 U. 
S 719, 85 L.Ed. 468, State of Minn, 
v Duluth & I. R. R. CO.. 61 S.Ct. 439, 
311 U.S 719, 85 L.Ed 468, and State 
of Minn v Spirit Lake Transfer Ry. 
Co., 61 SCt. 439, 311 U.S. 719. 85 L. 
Ed. 468. 

19. N J —Appeal of Gardner, 57 A. 
2d 32, 26 N J Misc. 76. affirmed Del¬ 
aware, L & W R. Co v. Division 
of Tax Appeals, 64 A 2d 881, 2 N. 
J.Super. 93. affirmed 68 A.2d 749, 
appeal dismissed 70 S.Ct. 488, 338 
U.S. 946, 94 L.Ed 583 and Central 
R. Co. of N. J. v Division of Tax 
Appeals, 70 S.Ct 488, 338 U S. 946, 
94 L.Ed. 582. 

Pa.—Commonwealth v. Provident 

Trust Co. of Philadelphia, Com.Pl., 
55 Dauph.Co. 235. 

61 C.J. p 665 note 63. 


Personal property of public utility 

Ill —People v. Commonwealth Edison 
Co, 32 N E 2d 902, 376 Ill. 70. 

Value of bridge 

Kan —Atchison & Eastern Bridge 
Co v Board of Com’rs of Atchison 
County. 91 P.2d 34, 150 Kan. 24. 
Value of stocks and bonds 
N J.—-Universal Ins Co v. State 
Board of Tax Appeals, 193 A. 915, 
118 N.J Law 538, affirmed Univer¬ 
sal Ins. Co. v. State Board of Tax 
Appeals of New Jersey, 198 A. 
836, 120 N J Law 185, affirmed 59 S. 
Ct 918, 307 U.S. 313, 616, 83 L. 
Ed. 1312. 

Protest 

Only where property of public util¬ 
ity Is claimed to be operative, and 
assessor asserts that it is nonopera¬ 
tive, is filing of protest by assessor 
necessary.—Hobart Estate Co v. Wa¬ 
ters, 32 P.2d 613, 220 Cal. 669. 

20. Ill —People v. St. Louis Mer¬ 
chants' Bridge Co., 125 N.E. 752, 
291 Ill. 95. 

61 C.J. p 665 note 64. 

21. Ind.—New Albany Trust Co. v. 
Taylor, 144 NE 655, 82 Ind.App. 1 

22. N.Y.—People ex rel. New York 
Cent. R. Co. v. State Tax Commis¬ 
sion. 54 N.E.2d 332, 292 N.Y. 130, 
motion denied 56 N.E.2d 122, 292 N. 
Y. 717. 

Wailroad franohise 

(1) Where tax commission was 
wholly without jurisdiction to assess 
special franchise tax against rail¬ 
road with respect to street crossing 
because of railroad's prior occupancy, 
jurisdiction could not be created by 
railroad's mistaken report that there 
existed special franohise at that 
crossing.—People ex rel. New York I 

862 


Cent. R Co. v. State Tax Commis¬ 
sion, supra. 

(2) Action of railroad in mistak¬ 
enly reporting crossing as subject to 
special franchise assessment did not 
preclude railroad from attacking va¬ 
lidity of assessment, and claim that 
it was void for lack of Jurisdiction 
could be made at any time.—People 
ex rel New York Cent R Co v 
Graves, 68 N.Y.S.2d 677, 271 App Dlv. 
728. 

23. N Y —American Dist Tel. Cb. v 
Woodbury, 112 N.Y.S 165, 127 App. 
Div. 455. 

24. N Y.—American Dist. Tel. Co. v. 
Woodbury, supra. 

61 C.J. p 665 note 67. 

25. N.Y —People v. Johnson, 210 N 
Y S. 92, 213 App.Div. 402 

Statute held constitutional 
N.Y.—Application of Manufacturers 
Trust Co., 53 N Y.S.2d 923, 269 App. 
Dlv. 108, afilrmed 68 N.E 2d 861, 
296 N.Y. 649. 

Wanks, claiming refund under fran¬ 
chise tax act, were held not entitled 
to inspection of returns of nonfinan- 
cial corporations.—Franchise Tax 
Board v. Superior Court in and for 
Sacramento County, 225 P.2d 905, 86 
Cal.2d 538. 

Weturus as not available data 

Provision In corporation franchise 
tax act for public hearing and oppor¬ 
tunity to examine the data on which 
commissioner’s determination is bas¬ 
ed does not necessarily Include tax 
returns of other taxpayers, and such 
papers would be excluded from data 
which commissioner could make 
available for inspection.—Franchise 
Tax Board v. Superior Court in and 
for Sacramento County, supra. 

28. N.Y.—Lorlmler-Greenbaum Co. 
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statute prohibiting the disclosure of information 
contained in a return except on proper judicial or¬ 
der, such an order may be made only where the 
publicity of the return is an inevitable incident to, 
and consequence of, a judicial proceeding which 
would be valueless and ineffective without such dis¬ 
closure, 27 and no such order is proper except where 
the matter contained in the report, or its integrity, 
is attacked or defended as a mam, and not merely a 
collateral, issue. 28 

§ 440. —— Failure or Refusal to Make Re¬ 
turn 

Where a corporation fails or refuses to make the re¬ 
quired return for tax purposes, the assessor should make 
the assessment on obtainable Information, and under 
some statutes a penalty may be Imposed for such failure. 

Where a corporation required by statute to make 
a return for the purpose of aiding in the assessment 
of taxes on its property, capital stock, or franchise 
fails or refuses so to do, or files only an insufficient 
return, it becomes the duty of the appropriate as¬ 
sessing officer or board to proceed to make the as¬ 
sessment on the basis of such information as may 
be obtainable, 29 and an assessment made on the best 
information available is valid and sufficient, 30 al¬ 
though the assessor is not at liberty to follow the 
suggestions of fancy or conjecture. 31 A penalty 


for failing to make a return may be prescribed by 
statute. 82 A failure to make a return, thus causing 
the corporation to incur liability under such a 
penal provision, has been said to admit of no jus¬ 
tification whatsoever, 33 and a penalty cannot be 
avoided by filing a return after the statutory 
time ; 34 nor does the making of an assessment from 
other available information relieve the corporation 
from the consequences of its failure to make a 
return 36 A statute providing that no abatement 
shall be made of the taxes assessed on any person 
until he shall have filed a proper return has been 
held applicable to corporations. 88 

§ 441. Report or Statement by Stockholders 

Under a statutory requirement that taxpayers list 
their taxable property, a stockholder must list only stock 
which Is not required to be reported by, or Is not taxed 
to, the corporation. 

Under statutes imposing on taxpayers a duty to 
file lists or statements of their taxable property, a 
holder of stock in a corporation need not include 
such stock m his statement, or list it for purposes 
of taxation, if under the statute it must be reported 
by, or is taxable to, the corporation; 37 but stock 
which is not to be reported by, or taxed to, the 
corporation must be listed by the holder. 38 Where 


v. Gilchrist. 209 NTS. 633, 212 
App.Div 733 

27. N.Y —People v. Johnson, 210 N 
Y.S 92, 213 AppDlv 402 

Order held improper 

NY.—Application of Manufacturers 
Trust Co. 63 N Y S 2d 923, 269 
App.Div. 108, affirmed 68 N E.2d 
861, 296 NY. 649 

28. N.Y.—People v. Johnson, 210 N 
Y.S. 92. 213 App Div. 402 

Buie held not effected by amendment 
of tax law 

N.Y.—Application of Manufacturers 
Trust Co , 63 N Y S 2d 923, 269 App 
Div. 108, affirmed 68 N E.2d 861, 
296 N.Y. 649 

29. U.S.—Ott v. De Bardoleben Coal 
Corp, C.C.A.L&., 166 F 2d 609, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. v. Ott, 68 S Ct 1529, two 
cases, 334 US 858, 92 L Ed. 1778, 
Ott v. Mississippi Val Barge Line 
Co., 68 S.Ct 1630, 1532, 334 U.S. 
869, 92 L.Ed. 1779, Montgomery 
v. Mississippi Val Barge Line Co., 
68 S.Ct. 1531, 1532, 334 US 859, 
92 L.Ed. 1779, Ott v American 
Barge Line Co, 68 S.Ct 1531, 1632, 
334 U.S. 859. 92 L.Ed. 1779, Mont¬ 
gomery v. American Barge Line 
Co., 68 S.Ct 1631, 1533, 334 U.S. 
869, 92 L.Ed. 1779, Ott v. Union 
Barge Line Co., 68 S Ct. 1532, 334 
U.S. 869, 92 L.Ed. 1779, reversed 


on other grounds Ott v. Mississippi 
Val Barge Line Co, 69 S.Ct 432, 
836 US 169, 93 L Ed 585, rehear¬ 
ing denied 69 S Ct. 653, 336 U.S 
938, 93 LEd 1089 

Ill.—People v McGraw Electric Co., 
30 NE 2d 903, 376 Ill. 241. 

61 C J. p 666 note 73. 

Proceedings for discovery of prop¬ 
erty see infra § 442 

Return as prerequisite to* 

Action to abate or reduce tax see 
infra | 583 

# Valid assessment see supra ( 431. 

30. U.S.—Ott v De Bardeleben Coal 
Corp., C.C.A.LO., 166 F.2d 509, re¬ 
versed on other grounds Ott v 
Mississippi Val. Barge Line Co, 69 
SCt. 432, 336 US. 169, 93 LEd 
685* rehearing denied 69 S Ct 658, 
336 U S 938, 93 LEd 1089. 

61 C J. p 666 note 74. 

31. Ill —People v McGraw Electric 
Co, 80 N E 2d 903, 875 Ill. 241. 

32. Ky—Nashville, etc., R. Co. v. 
Commonwealth, 169 S.W. 611, 160 
Ky 50 

61 C.J p 666 note 75. 

33. Puerto Rico.—S. A. Lus Elec¬ 
tric a v. People, 4 Porto Rico 12. 

34. Iowa.—Farmers’ L. & T. Co. v. 
Fonda, 87 N.W. 724, 114 Iowa 728. 

Ohio.—Toledo, etc., R. Co. v. Brown, 
18 Ohio App. 458. 
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35. Ohio.—Toledo, etc., R. Co v 
Brown, supra. 

36. Mass.—Otis Co. v. Ware, 8 Gray 
509. 

Return as condition precedent to ac¬ 
tion to abate tax see infra { 583 
Deductible items, contended for by 
a taxpayer complaining of an as¬ 
sessment for personal property tax. 
have been held not allowable in the 
absence of a return as required by 
statute—Evening Times Printing & 
Pub Co v. City of Bayonne, 48 A. 
2d 916, 134 N J.Law 440. 

37. N C.—Wiley v. Salisbury, 16 S 
E 542, 111 NC. 397. 

61 C.J. p 667 note 81. 

List or statement of taxable prop¬ 
erty in general see supra 396- 
401. 

38. Neb.—Bressler v. Wayne Coun¬ 
ty, 122 N.W. 23. 84 Neb, 774. 

Be turn held not incomplete 
Pa.—Appeal of DaviB, Com.Pl., 90 
Pittsb.Leg.J. 663, affirmed 37 A.2d 
498, 849 Pa. 65L 

Effect of payment of tax by com¬ 
pany 

A resident owner of stock in non¬ 
resident public service company 
which owned property in state was 
required to list stock, notwithstand¬ 
ing company paid all ad valorem 
taxes on property required by law 
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a statute makes stock in foreign corporations sub¬ 
ject to taxation as personal property of the holder 
thereof, it must be included in his statement, not¬ 
withstanding a further provision of the statute 
that stock in corporations whose property is as¬ 
sessed to themselves shall not be assessed against 
the stockholders. 89 

§ 442. Proceedings to Obtain Necessary In¬ 
formation 

Under some statutes assessors may have compulsory 
process to compel a corporation to disclose information 
necessary for assessment, or may examine persons under 
oath and inspect a corporation’s books in order to obtain 
such information. 

Under some statutes the officer or board charged 
with the duty of assessing the property, capital 
stock, or franchise of a corporation, for purposes 
of taxation, may have compulsory process to compel 
the corporation to disclose the information neces¬ 
sary for the making of an assessment, 40 or may 
examine persons under oath and inspect the books 
of the corporation for the purpose of obtaining such 
information. 41 A department of revenue has been 
held to have the right to require a nonprofit cor¬ 
poration to file schedules and reports showing that 
it has no extraordinary franchise value. 42 A joint- 
stock land bank has been held unable to maintain 
an action to protect its stockholders from the ef¬ 
forts of public officials to obtain information con¬ 
cerning the ownership of stock, with a view to the 
ascertainment and collection of taxes thereon, 43 and, 


likewise, unable to maintain such action in its own 
behalf, in the absence of a showing of annoyance, 
invasion of its rights, or threat of litigation against 
it 44 

§ 443. Determination of Taxable Property, 
Value, or Basis of Tax 

The general rules with respect to the valuation of 
property for tax purposes are discussed supra §§ 
410-412. Particular matters with respect to the 
valuation of property of a corporation are con¬ 
sidered infra §§ 4 4 4- 453. 

Examine Pocket Parts for later cases. 

§ 444. -Valuation of Corporate Property 

in General 

In valuing property of a corporation all proper ele¬ 
ments which go to make up value should be considered 

Broadly speaking, property owned by a corpora¬ 
tion is to be appraised for taxation in the same 
manner or on the same principles as if it were 
owned by a natural person, 45 the thing sought in 
each case being the full cash value of the property 
in question on the date to which the assessment 
relates, 46 although under some statutes the tax is 
to be computed on a specified fraction of such valut 
rather than on the full amount thereof. 47 Land 
belonging to a corporation is to be assessed at its 
fair market value, having regard to its situation and 
all other considerations affecting its worth, 48 and the 
same principle is applicable to buildings and other 


to bo paid by it—State ▼. Agnesia, 
195 So. 214, 239 Ala. 424. 
Nonproductive investment 

Listing of stock of new corpora¬ 
tion as nonproductive investment, 
following consolidation of corpora¬ 
tions , was held proper, in absence of 
receipt of dividends thereon, full ef¬ 
fect being thus given to statute — 
Appeal of Morgan, 11 Ohio Supp 130 

39. Ind—Hasely v. Bnsley, 82 N E 
809. 40 IndApp. 598. 

61 C J. p 667 note 88. 

40. Cal—People v. Mills Nat Bank, 
55 P. 685, 123 Col. 63, 69 Am S R. 
32. 45 L.R.A. 747. 

61 C J p 667 note 84. 

Xilmltatlon to personal property; 
leasehold 

(1) Discovery procedure under 
statute does not include leasehold in¬ 
terests as personal property; as¬ 
sessor was entitled to subpoena to 
compel lessee to appear and testify, 
and produce leases or operating 
agreements, only in so far as agents 
or representatives of lessee corpora¬ 
tion would by required to appear and 
testify concerning personal property 


in the premises.—Application for 
Awarding of Process of Subpoena 
Pursuant to R.S 54*4-16, 34 A.2d 239, 
21 N.J Misc 387 

(2) The tax assessor was not en¬ 
titled to subpoena to compel rail¬ 
road and its agent to produce leases 
not on record and the sworn testi¬ 
mony of the agent to discover wheth¬ 
er leases Justified reclassification of 
building which had been assessed as 
second-class railroad property, since 
under statute remedy for failure to 
be examined is to assess realty at 
the highest value at which assessor 
has reason to suppose It may be 
placed.—Application for Awarding 
of Process of Subpoena, 32 A.2d 509, 
21 N.J. Misc. 164. 

41. ND.—Wallace v. Hughes Elec¬ 
tric Co., 171 N.W, 840, 41 N D. 418 
61 C J. p 667 note 85. 

Right of assessor to examine wit¬ 
nesses and inspect books in gen¬ 
eral see supra | 401. 

43. Ky.—Inter-County Rural Elec¬ 
tric Co-op. Corp. v. Reeves, 171 
S.W.2d 978, 294 Ky. 458. 

43. Tex.—Cobb v. Dallas Joint Stock I 
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Land Bank, Civ.App., 129 S W 2d 
487. 

44. Tex —Cobb v Dallas Joint Stock 
Land Bank, supra. 

45. U S —Hudson Motor Car Co v 
City of Detroit, C.C.A.Mich , 136 F 
2d 574. 

61 C J p 667 note 87. 

Valuation of capital or total assets 
of corporation see infra { 447. 

46. Ky—Kenmont Coal Co v. Per¬ 
ry County Board of Sup’rs, 91 S 
W 2d 47, 262 Ky. 764. 

61 C.J P 667 note 88. 

The actual value of property own¬ 
ed by a corporation to be assessed 
should govern if the company Is as¬ 
sessed under statutes relating to cor¬ 
porations—Board of Sup'rs v. Sioux 
City Stock Yards Co., 274 N.W. 17, 
223 Iowa 1066. 

47. Ill.—People v. Illinois Cent R. 
Co., 112 N.E. 700. 273 Ill. 220. 

61 C.J. P 667 note 89. 

48. U.S—Hudson Motor Car Co. v 
City of Detroit, C.C.A.Mich., 136 
F 2d 674. 

61 C.J. p 667 note 90. 
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structured 49 and every kind of personal property. 60 
Ordinarily, each item of property oWned by a cor¬ 
poration should be assessed separately, 61 at least in 
the absence of any showing that the combined value 
of all its property is greater than the aggregate 
value of the several parts. 62 So realty and per¬ 
sonalty are ordinarily to be separately assessed, 63 
and overvaluation of oiie class of property cannot 
be sustained by a showing that the other class has 
been undervalued to the same or a greater amount. 64 

The question whether particular property and 
rights are to be assessed as moneys and credits or 
as mpneyed capital is, in the first instance, for the 
determination of the assessing officer 66 who acts 
not merely ministerially but in the exercise of judg¬ 
ment and discretion in making such determination. 56 
It has been said that the valuation of movables used 
within a state need not be limited to the mere worth 
of the tangible property as such, but that the state 
may look to the property of the corporation beyond 
its borders in order to arrive at the true value of 
the property within the state. 67 An assessment 
which includes an element, of unknown value, which 
is not subject to taxation is void. 68 

Mode of valuation. In valuing property of a 
corporation all proper elements which go to make 


up value should be considered, 60 and the valuation 
may not be made arbitrarily, but must be based on 
evidence or information,' weighed in a judicial man¬ 
ner. 60 The statute must be followed . where it 
specifies the manner of determining value. 61 In the 
absence of restrictive statute, an assessing officer 
or board has discretion in the selection of the mode 
of assessment and valuation to be employed, 62 lim¬ 
ited only by the considerations that assessments must 
be equal and uniform 63 and that they may not ex¬ 
ceed the actual value of the property. 64 It may be 
proper to determine the value by capitalizing the 
net earnings which the property produces ; 66 or the 
cost of reproducing the property, less depreciation, 
may be taken as its present value ; 66 and it has also 
been held proper to deduct the net value of all non- 
taxablc property from the sum of the corporation’s 
liabilities and the market value of its capital stock 
on the assessment date, the difference being regard¬ 
ed as the value of the taxable property. 67 If prop¬ 
erty is comparable in nature and location to other 
property, the valuation of the latter may be con¬ 
sidered in fixing the value of the former. 68 In 
arriving at the value of that part within the state 
of a corporation’s property lying partly in a foreign 
state, the valuation made in such foreign state is 
not to be considered. 69 


49. N.Y—People v. Miller, 82 N.Y S 
621, 84 App Dlv 168, modified on 
other grounds 69 N.E 1103, 177 N. 
Y 461. 

61 C J p 667 note 91. 

BO. U S.—Hudson Motor Car Co. v 
City of Detroit, C C A Mich , 136 
F 2d 674. 

61 C J. p 668 note 92. 

Value of stock 

(1) The market value of the cap¬ 
ital stock of corporation, and as¬ 
sessed value of shares of stock by 
the state department of revenue, 
were not safe guides as to value of 
tangible property of corporation for 
ad valorem tax purposes, but evi¬ 
dence thereof was admissible to de¬ 
termine value of tangible property, 
although not controlling.—Monroe 
Bond & Mortff. Co v. State ex rel 
Hybart, 48 So.2d 431, 254 Ala. 278. 

(2) The earnings of a corporation 
and the value of its stock are not 
relevant in determining the value 
of its tangible property.—Hudson 
Motor Car Co. v. City of Detroit, C. 
C.A.Mich„ 136 F 2d 674. 

61. U.S.—Hudson Motor Car Co. ▼. 

City of Detroit, supra. 

61 C.J. p 668 note 93. 

68 . U.S.—Hudson Motor Car Co. v. 

City of Detroit, supra. 

Hawaii.—Matter of Hawi Mill, etc., 
Co, Ltd., Tax Appeal, 27 Hawaii 
604. 

64 C.J.S —66 


53. NY—People v Barker, 30 NY 
S 686, 81 Hun 22, reversed on other 
grounds 39 NE 18, 144 N.Y 94 

54. NY —People v. Barker, supra. 

61 C.J. p 668 note 96. 

55. Iowa.—Ft Madison Security Co 
v Maxwell, 212 N.W. 131, 202 Iowa 
1346. 

56. Iowa—Ft Madison Security Co. 
v Maxwell, supra. 

57. Ark—State v. American Refrig¬ 
erator Transit Co., 237 S.W. 78, 161 
Ark. 681. 

58. U S.—Western Union Tel. Co. v. 
Wright, Ga, 185 F. 260, 107 CCA. 
366—Western Union Tel Co. v. 
Wright, Ga. 185 F. 260, 107 C.C. 
A. 356. 

59. Md.—Susquehanna Power Co. v. 
State Tax Commission, 151 A. 39, 
159 Md 359, appeal dismissed 61 S. 
Ct 436, 283 U.S 297, 76 L Ed. 1047. 

61 C.J. p 668 note 2. 

Xu determining the actual Talus of 
good will, aside from the figure plac¬ 
ed on it by the corporations in the 
purchase and sale, the accounting of¬ 
ficers, in considering the reputation 
of the company’s product, the earn¬ 
ing potentiality of its business, the 
profits, and the dividends, were jus¬ 
tified in appraising the good will at 
the value placed on it by the corpo^ 
ration when it dealt with it in the 
purchase from another corporation.— 

865 


Commonwealth v Stephano Bros , 49 

Pa.Dist & Co 617, 64 Dauph Co 329 

60. Okl —In re Western Union Tel 
Co Assessment, 130 P 565, 35 
Okl. 626 

61 C J p 668 note 3. 

61. Mass —J G McCrory Co. v 
Commissioner of Corporations and 
Taxation, 182 NE 481, 280 Mass 
273 

62. US —Southern Ry. Co. v Watts, 
NC, 43 SCt 192, 260 US 519, 
67 L Ed. 375. 

La—-Armour v. Board of State Af¬ 
fairs, 101 So 13, 156 La. 661. 

63. La.—Armour v. Board of State 
Affairs, supra. 

04. La—Armour v. Board of State 
Affairs, supra. 

65. Idaho —Natatorium Co. v. Board 
of Com’rs of Ada County, 174 P.2d 
936, 67 Idaho 143. 

61 C.J. p 668 note 8. 

06. Conn.—U nderwood Typewriter 
Co. v. Hartford, 122 A. 91, 99 Conn. 
329. 

61 C.J. p 669 note 9. 

67. Hawaii.—In re Taxes Ewa Plan¬ 
tation Co., 30 Hawaii 775. 

61 C.J. p 469 note 10. 

68. Ill.—.People v. St. Louis Mer¬ 
chants* Bridge Co., 125 N.E. 753, 
291 Ill. 95. 

69. U.S.—Franklin v. Nevada-Call- 
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Property of public utility company . The valua¬ 
tion of public utility property for purposes of taxa¬ 
tion is to be distinguished from its valuation for 
rate regulation purposes, 70 The valuation of such 
property involves special problems in view of the 
legal restrictions on the transfer of such property 71 


and the single or limited use to which such property 
may be put 70 All of the factors which would in¬ 
fluence the judgment of a seller or buyer are to 
be considered in determining the value of such prop¬ 
erty. 71 Reproduction cost 74 and capitalization of 
earning power, 70 while not conclusive, are to be 


fornia Power Co., C.C.A.Nev„ 264 
F. 648. 

70. U.S.—Parsons v. Detroit & Can¬ 
ada Tunnel Co., D.C.Mich, 16 F. 
Supp. 986 

Idaho.—Northwest Light & Water 
Co. v. Alexander, 160 P. 1106, 29 
Idaho 667. 

Utah.—State ex rel. Public Service 
Commission v. Southern Pac. Co., 
79 P.2d 26, 96 Utah 84. 

Adoption of valuation 
A valuation made by a public util¬ 
ity commission of the property of a 
corporation may be adopted by an 
assessing officer or board, even 
though such valuation was made for 
the purpose of fixing rates—Wash¬ 
ington Water Power Co v. Kootenai 
County, C C.A.Idaho, 270 F. 869, mod¬ 
ified on other grounds 273 F. 624. 
Value of part of property 

The value of entire property of wa¬ 
ter company given for rate-making 
purposes and in reports to Security 
and Exchange Commission was not 
material in determining value of a 
portion of the property Jin making 
tax assessments.—Borough of Ha¬ 
worth v. State Board of Tax Appeals, 
40 A.2d 863, 132 N.J.Law 306. 

71. Mass —Assessors of Quincy v 
Boston Consol. Gas Co., 84 N.E.2d 
623, 309 Mass. 60. 

72. Mass.—Assessors of Quincy v. 
Boston Consol. Gas Co., supra. 

Emergency reservoir 

Electric company's concrete water 
reservoir, maintained for emergency 
use, should not be treated as value¬ 
less for tax purposes simply because 
located in farming community.—Gen¬ 
eral Electric Co v. City of Erie, 168 
A. 634, 110 Pa.Super. 206. 

73. Mass.—Assessors of Quincy v. 
Boston Consol. Gas Co., 84 N.E.2d 
623, 309 Mass. 60. 

Elements considered 

(1) The elements to be considered 
in determining "value" of a public 
utility's property for purpose of tax¬ 
ation are original or historical cost, 
cost of reproduction, less deprecia- 
tion, conditions of competition in 
the Industry, efilciency or lack of it 
In management, bonded Indebted¬ 
ness, current market value of stocks 
and bonds, actual present earnings, 
and earnings over a period «of years. 
—State ex rel. Public Service Com¬ 
mission v. Southern Pac. Co., 79 P- 
2d 25, 96 Utah 84. 

(2) Tax commission forming judg¬ 
ment as to market value of utility* 


property for purpose of making ad 
valorem assessment is entitled to 
consider expansion of utility, record 
of dividends paid, financial structure, 
and earliest maturity of funded debt. 
—Wisconsin Gas & Electric Co. v. 
Wisconsin Tax Commission, 266 N. 
W. 186, 221 Wls. 487, rehearing de¬ 
nied 268 NW. 121, 221 Wis. 487. 
Capital loss treated as operating loss 

Utility which abandoned railway 
utility which it owned and amortized 
loss by spreading it over four years 
as operating expense was not enti¬ 
tled to have such amount treated as 
annual operating expense by tax 
commission in calculating net income 
for purpose of capitalization in mak¬ 
ing ad valorem tax assessment, since 
such loss was essentially capital loss. 
—Wisconsin Gas & Electric Co v. 
Wisconsin Tax Commission, supra. 

74. Mass.—Assessors of Quincy v. 

Boston Consol. Gas Co., 34 N.E.2d 

623, 309 Mass. 60. 

Water company 

(1) The reproduction cost of prop¬ 
erty of water company flooded with 
water was not the criterion in as¬ 
sessing property for taxation—Bor¬ 
ough of Haworth v. State Board of 
Tax Appeals, 40 A.2d 363, 132 NJ. 
Law 306. 

(2) The cost to water company of 
excavation, dredging, and other work 
required to make realty fitted for the 
impounding of water, as a reservoir, 
was required to be considered In de¬ 
termining its value for taxation, 
where realty was actually held and 
used by the water company for stor¬ 
ing water.—Hackensack Water Co. v. 
Borough of Haworth, 17 A.2d 827, 
19 N.J.M19C. 217. 

(3) Where water company's res¬ 
ervoir was situated In several mu¬ 
nicipalities, including borough, but 
water company's principal struc¬ 
ture, a dam, was situated only in 

I another municipality, the book cost 
of the entire reservoir was not evi¬ 
dential as to the cost of operations 
on the realty in the borough for pur¬ 
pose of determining its value for tax- 
tion in absence of proper apportion¬ 
ment of the cost between the struc¬ 
tures and the realty, and then of the 
realty to the eevaral taxing districts. 
—Hackensack Water Co. v. Borough 
of Haworth, supra. 

ZTe# utility property 
The assessment for tax purpbses 
of property 1 of newly established 
rtrral electfic co-operative according 
*to method customarily used in es¬ 


tablishing value of new utility prop¬ 
erty by ascertaining cost of acquiring 
property, fixing valuation for first 
year at eighty per cent of such 
amount, and deducting five per cent 
depreciation each year thereafter, 
was not unreasonable or unlawful, as 
against contention that actual condi¬ 
tion of property, revenues, present 
and prospective, character of terri¬ 
tory served, and number of patrons 
should also have been considered — 
South Central Rural Electric Co-op 
v. Ev&tt, 88 N E 2d 817, 189 Ohio St. 
80. 

Depredation. 

Where company on its books cal¬ 
culated depreciation on a sinking 
fund basis, it could not complain of 
valuation on that basis and Insist 
that depreciation be allowed on a 
straight line basis.—Wisconsin Gas 
& Electric Co. v. Wisconsin Tax Com¬ 
mission. 266 N.W. 186, 221 Wis 487. 
rehearing denied 268 NW. 121, 221 
Wis. 487. 

75. Mass —Assessors of Quincy v 

Boston Consol Gas Co, 34 NE 

2d 623, 309 Mass. 60 
Utah—Washington County v. State 

Tax Commission, 133 P.2d 564. 

103 Utah 73. 

Bate 

(1) Rate of return of seven per 
cent would be used In arriving at 
rate of valuation of single purpose 
public utility’s highway tunnel prop¬ 
erty by capitalization of net earn¬ 
ings method.—Parsons v. Detroit & 
Canada Tunnel Co., D C.Mich., 16 F. 
Supp. 986. 

(2) Rate of six per cent In capital¬ 
izing operating income in determin¬ 
ing ad valorem assessment for years 
1932 and 1938 was held not too low, 
where that rate applied to properly 
adjusted net Income sustained as¬ 
sessments made by tax commission 
on utility property.—Wisconsin Gas 
& Electric Co. v. Wisconsin Tax Com¬ 
mission, 266 N.W. 186, 221 Wis. 487, 
rehearing denied 268 N.W. 121, 221 
Wis. 487. 

(8) In ascertaining ratio of earn¬ 
ings to market value to be applied 
to earnings of utility's common stock 
for purpose of calculating value of 
it# property in making ad valorem 
tax assessment, selection of common 
stock of company, of which utility, 
was wholly owned subsidiary, as that 
from which ratio was to he derived, 
was held proper.—Wisconsin Gas & 
Electric Co. v. Wisconsin TaX Com¬ 
mission, supra. 
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considered; and it has been held’that valuation by 
capitalizing net income is to be preferred to valua¬ 
tion by cost less depreciation where the capitaliza¬ 
tion method yields a substantially lower valuation. 76 
Earning capacity and the market value of its se¬ 
curities have been held to be the best guides to the 
value of a public utility. 77 

In valuing the land and improvements of a public 
utility company, structures and improvements used 
by the company in its public business are to be in¬ 
cluded. 78 Where the statute contemplates that the 
tangible property and special franchises of such a 
company shall be valued as a unit, or that the 
franchises shall not be specifically assessed, the 
value of the physical property is nevertheless to be 
determined under the circumstances and for the 
purpose for which it is used, as an organized and 
money-earning whole or system; 79 but, where the 
franchises are not subject to taxation or assess¬ 
ment, or are to be separately assessed, the tangible 
property of the company is not to be given any 
different or greater valuation, because of such fran¬ 
chises, than it otherwise would have, 80 although it 
may be valued as a going concern. 81 It is an as¬ 


sessor’s duty to exercise 1 bis honest judgment in 
valuing the personal property of a public utility, 
with due consideration for the constitutional provi¬ 
sion with respect to uniformity of taxation. 82 

Unit method of assessing property . With respect 
to railroad, sleeping car, refrigerator car, tank line, 
telegraph, and electric power companies, and the 
like, operating in each of two or more states, coun¬ 
ties, or taxing districts, the so-called “unit rule” 
of assessment is recognized, under which the prop¬ 
erty of the company may be valued as a whole, and 
a proper proportion thereof may be taken as the 
valuation on the basis of which the tax is to be 
computed in each of such states, counties, or dis¬ 
tricts; 83 and an assessment made by such method 
is not invalid as resulting in the taxation of prop¬ 
erty of such company which never comes within the 
state ; 84 nor does it violate the constitutional guar¬ 
anty of due process of law. 85 Such rule is not ap¬ 
plicable, however, to an ordinary private corpora¬ 
tion having separate items of property in each of 
two or more states, which items are not necessarily 
used together as a unit ; 86 but it has been held that 
the rule may properly be applied to the property of 


76. TJ.S—Parsons v. Detroit ft Can¬ 
ada Tunnel Co., D.C Mich., 15 F 
Supp 986 

Tunnel 

(1) Under statute requiring asses¬ 
sor to consider advantages and disad¬ 
vantages of location in determining 
true cash value of property for tax¬ 
ation purposes, assessor determining 
value of single purpose highway tun¬ 
nel properties must consider earn¬ 
ing power of tunnel resulting from 
its location.—Parsons v. Detroit ft 
Canada Tunnel Co., supra. 

(2) In determining true cash value 
of single purpose highway tunnel 
property, federal court would give no 
weight to depreciation cost method, 
reproduction cost method, or stock 
and bond method of valuation, but 
would give controlling consideration 
and effect to capitalized net earnings 
method, where property was of val¬ 
ue solely because of profits hoped to 
be realized from commercial opera¬ 
tion thereof, and stocks and bonds 
had negligible value and market for 
them was Inactive.—Parsons v. De¬ 
troit ft Canada Tunnel Co., supra. 

(3) Highway tunnel situated under 
land and river bed belonging to city 
should be assessed as personal prop¬ 
erty rather than real property—Par- 
soxp v, Detroit ft Canada Tunnel Co., 
supra. 

77. Utah.—State ex rel. Public Serv¬ 
ice Commission v. Southern Pac. 
Co., 79 P.2tt 35. 95 Utah 64. 

Use of* three-year average of mar¬ 
ket value of securities in application 


of stock and bond method of deter¬ 
mining value of utility’s property 
in making ad valorem assessment 
was held proper, where such method 
of valuation was merely one of evi¬ 
dences of value and not conclusive 
in that respect—-Wisconsin Gas ft 
Electric Co v Wisconsin Tax Com¬ 
mission, 266 NW. 186, 221 Wis. 487, 
rehearing denied 268 N.W. 121, 221 
Wis 487 

78. Ky—Louisville, etc. Canal Co. 
v. Commonwealth, 7 B.Mon. 160. 

79. Iowa—Marion v. Cedar Rapids, 
etc, R. Co, 94 N.W. 501, 120 Iowa 
263 

61 C J. p 670 note 14 
Valuation of franchises in general 
see infra 5 445. 

80. N Y.—People v Olean Assessors, 
48 Hun 193, 15 N.Y.St. 461. 

81. NJ—Millville Water Co v. New 
Jersey Board of Equalization of 
Taxes, 86 A. 449, 450, 84 N J.Law 
411. 

88. Ill.—People v. Commonwealth 
Edison Co., 32 N.E.2d 902, 376 Ill. 
70. 

83. HI.—People ex rel. Thomell v. 
Wabash fcy. Co, 41 N.E 2d 506, 379 
Ill. 454 

Miss—Mississippi Power Co v. City 
of Laurel, 28 So.2d 750, 201 Miss. 
144, suggestion of error overruled 
29 8o.2d 813, 201 Miss. 144. 

Utah.—Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 Utah 
426. 

61 C.J. p 679 note 22. 
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Application of unit rule in assessing 
railroad property see supra 9 426 
Operational part 

Under the statute authorizing state 
tax commission to assess operating 
property of public service companies, 
specific property of an intercounty 
utility should not be valued as part 
of entire utility operation under unit 
method of Valuation unless it is ac¬ 
tually an operating part of the larger 
unit.—Puget Sound Power ft Light 
Co. v. King County, 116 P.2d 827, 10 
Wash 2d 424 

Factors considered in apportionment 

An assessing agency is not bound 
by any systematic formula or theory 
in reaching conclusion as to valua¬ 
tion but may consider an unlimited 
number of pertinent contributing 
factors, and the same rule applies to 
apportionment of proper shares of 
system value to taxing units through 
which utility operates.—Norfolk ft 
W Ry. Co v. Board of Publio Works, 
21 S E.2d 143, 124 W.Va. 662. 

84. US —Sanford v Poe, Ohio, 17 8 
Ct. 305, 165 US. 194, 41 LEd. 688. 
rehearing denied 17 S.Ct. 604, 166 
U.S. 185, 41 L.Ed. 965. 

Wis.—State v. Pullman Co., 189 N.W 
543, 178 Wis. 240. 

85. U.S.—-A m • r 1 c a n Refrigerator 
Transit Co. v. Hall, Colo. 19 act 
599, 174 U 8. 70. 43 L.Ed. 899. 

61 C.J. p 670 note 24. 

86. U.S.—*-Standard Oil Co. v. Howe, 
Aria, 257 F. 481, 168 C.C.A. 485. 

61 C.J. p 670 note 25. 
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express companies, 87 although there is no physical 
connection between the property within a state and 
that outside the state. 88 In applying such method, 
the apportionment must be made on a reasonable 
basis, and, if the method pursued in valuing property 
within the state is arbitrary, and the resulting 
valuation is grossly excessive, the assessment is in¬ 
valid. 89 It is ordinarily proper to apportion the 
total value on the basis of the relative mileage of 
lines maintained or operated by the company within 
the several states or districts; 90 but such method 
is not to be applied where it would result in injus¬ 
tice, 91 or where another method is prescribed by 
statute. 92 

Particular kinds of property . General rules as 
to the valuation of corporate property have been 
applied with respect to the valuation and assess¬ 
ment of property of particular kinds, such as 
bridges, 98 water or gas mains or electric power 
wires, 94 ore or minerals produced by mining opera¬ 
tions, 96 power dams and dam sites, 96 reservoirs, 97 
and accounts receivable. 98 


§ 445 . —- Valuation of Franchises 

Corporate franchisee may be valued and assessed 
separate and apart from the other property of the cor¬ 
poration, and are assessed in the same manner as othei 
property as far as their nature permits. 

Franchises of, or belonging to, a corporation may 
be assessed and valued separate and apart from its 
capital or other property, 99 and must be assessed, 
if at all, in the same manner as any other property, 
as far as their nature permits, 1 and, like other prop¬ 
erty, at their real value, 2 taking into consideration 
the fact, if it is such, that they are to exist for a 
limited time only. 8 The legislature may prescribe, 
as the manner of arriving at the value of franchises 
for taxation or computing the tax to be assessed 
thereon, any rule or method which is reasonably 
fair and just in its operation, 4 and a statute setting 
up such a rule or method must be followed; 5 but it 
has no power to establish an arbitrary rule or 
standard having no relation to the ascertainment of 
the true value. 6 

In the absence of statute, it has been said that it 
is beyond the province of the courts to lay down 
any exclusive rule, applicable to all cases, for valu¬ 


er. U.S.—Adams Express Co. v. 
Kentucky, Ky, 17 S.Ct. 527. 166 U. 
S. 474, 41 L Ed 960. 

61 C.J. p 670 note 26 
88. US —Adams Express Co. v. 
Ohio State Auditor, Ohio, 17 S.OC 
305, 165 US. 194, 41 L Ed. 683. 

88. U.S—Southern Ky Co. v. Com¬ 
monwealth of Kentucky, Ky, 47 
S.Ct 542, 274 U.S 76. 71 L Ed 934 
—Union Tank Line Co. v. Wright, 
Oa.. 39 S.Ct. 276, 249 U.S. 275, 63 
L.Ed. 602. 

90. N.J.— New Jersey Power & 
Light Co v. State Board of Taxes 
and Assessment, 135 A. 676, 5 N.J. 
Misc. 116. 

61 C.J. p 670 note 30. 

91. U.S.—Nevada-California Power 
Co. v. Hamilton, D.CNev., 240 F. 
485, affirmed, C.C.A., Franklin v. 
Nevada-California Power Oo., 264 
F. 643. 

61 C.J. p 671 note 31. 

98. Ohio.—Wabash, etc., R. Co. v. 
Kelsey, 9 Ohio Dec., Reprint, 227, 
11 Clnc.L.BuL 234. 

61 C.J. p 671 note 32, 

98. Neb.—In re Sioux City Bridge 
Co. Assessment, 182 N.W. 486, 105 
Neb. 843. 

61 C.J. p 671 note 84. 

94. Minn.—State v. Lord, 157 N.W. 

639, 132 Minn. 477. 

61 C.J. p 671 note 35. 

9a U.S.—Bassett v. Utah Copper 
Co., Utah, 229 F, 811, 186 C.CJL 
481. 

81 C.J. p 671 note'Ba 


90. Mass —Essex Co v Lawrence, 
100 NE 1016, 214 Mass 79. 

61 C J p 671 note 37. 

97. N.Y—People v Keeler, 199 NY 
S. 327, 205 App.Div. 467, modified 
on other grounds 143 N.E 211, 237 
N.Y. 332. 

61 C J p 671 note 38. 

98. Pa.—Commonwealth v. Sykes 
Bros, 48 PaDlst. & Co. 436, 53 
Dauph Co. 26. 

Bad debts 

(1) Corporation had the right to 
deduct both a reserve for bad debts 
and debts actually charged off the 
books for the same taxable year.— 
Huey & Phillip Hardware Co, v. 
Shepperd, Tex., 251 SW.2d 615. 

(2) Tax commissioner acted prop¬ 
erly In applying rule that in deter¬ 
mining amount of reserve against ac¬ 
counts receivable actual average 
charge-off percentage over preceding 
five year period would first be deter¬ 
mined, less actual recoveries, and 
then to the actual average charge-off 
one half of one per cent should be 
added as a correction factor for unde¬ 
termined costs such as collection 
costs, attorney's fees, and the like.— 
Personal Finance Co v. Glander, 102 
N.E.2d 709, 156 Ohio St. 379. 

(8) “Percentage-to-volume H meth¬ 
od of computation of reserve for 
losses probably sustainable by tax¬ 
payer, to ascertain fair value of tax¬ 
payer's corporate, shares, was not un¬ 
reasonable, arbitrary, or unjust — 
Capital Finance Corp. v. Glander, 90 
N.E.2d 673, 153 Ohio St £6, 
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99. NY—People v Woodburv, 133 
NTS 135, 74 Misc 130 145. affirm¬ 
ed 129 NYS 1141, 146 App Div 
900 

61 C.J p 671 note 40 
Computation of franchise or privilege 
tax see infra fi 453 

1. N.Y —People v. State Board of 
Tax Com’rs, 112 NYS. 392, 128 
App Div. 13, modified on other 
grounds 89 N E. 581, 196 N.Y, 39, 
reargument denied 90 NE. 112, 197 
N.Y. 33. 

61 C J p 671 note 41. 

2. N.Y.—People v. State Board of 
Tax Com’rs, 123 N.Y.S. 609, 67 
Misc. 474. 

61 C.J. p 671 note 42. 

Bo ascertainable cash value 
The right to exist as a corpora¬ 
tion usually has no ascertainable 
cash value for the purpose of meas¬ 
uring taxes.—Producers Pipe Line 
Co. v. Martin, D.CKy., 22 F.Supp. 44. 

3. Ky.—Louisville R. Co. v. Com¬ 
monwealth, 49 S.W. 486, 105 Ky. 
710, 20 Ky.L. 1509. 

4. Mass.—American Glue Oo. v. 
Commonwealth, 81 N.E. 802, 195 
Mass. 528, 123 Am.S K. 268, 

61 C.J. p 672 note 44. 

8. Mass.—Lee Hlgginaon Safe De¬ 
posit Co. v. Commonwealth, 177 
N.E. 612, 276 Mass. 475. 

61 C.J. p 572 note 45. 

6. Neb.—Western Union T?el. Co, v. 

Omaha, 103 N.W. 84, 78 Neb. 527. 
61 CJ. b 678 note 46. ' 1 



84 C.J.S. 


TAXATION 


§§ 445-446 


tng franchises, 7 and that any reasonable method 
of so doing may be chosen by the assessing officer 
or board, 8 although the use of an unreasonable 
method or one which has no proper relation to the 
ascertainment of the franchise value renders the 
assessment void. 9 The earnings of the corporation 
and the price at which its stock is selling are factors 
which may be considered. 10 So it has been held 
proper to arrive at the value by deducting the value 
of the corporation’s tangible property from the 
value of its whole capital or assets employed in its 
business within the state or other taxing district, the 
difference being taken as the value of the fran¬ 
chise; 11 and it has also been held that the adop¬ 
tion and application of the so-called “net earnings 
rule,” under which the value of the franchises is 
ascertained by capitalizing the earnings of the cor¬ 
poration not attributable to its tangible property, 
ordinarily result in a fair and just valuation 12 The 
value of a corporate franchise is not dependent on 
the amount of money expended in organizing the 
company. 18 

Apportionment of franchise value. Where a cor¬ 
poration operates in two or more states or taxing 
districts, 14 or where two or more corporations op¬ 
erate together as a single system, 15 the entire fran¬ 
chise value must be apportioned between or among 
them on a reasonable basis, or on the basis pre¬ 
scribed by statute, if any, 16 for the purpose of 
computing the amount of each tax to be levied and 


collected. There is no room for an apportionment, 
however, where the respective valuations are capa¬ 
ble of being separately ascertained. 17 

§ 446. - Deduction of Indebtedness 

Under statutes so providing, the debts of a corpora¬ 
tion may be deducted from the value of its property in 
assessing the latter for taxation. 

Under a number of statutes providing therefor, 
either expressly or by implication, corporations are 
entitled to a deduction of the amount of their in¬ 
debtedness or liabilities from their credits or the 
value of their property, in assessing the latter for 
taxation 18 In order to be deductible under such 
statutes, an indebtedness must be real, 19 and an 
absolute obligation of the corporation, as distin¬ 
guished from a contingent one, 20 and must be ac¬ 
tually existing at the time of the assessment. 21 
Where an actual indebtedness has been incurred, 
however, the fact that the evidences thereof have 
not been issued does not prevent the deduction of 
its amount. 22 An indebtedness owing to a corpo¬ 
ration which controls the taxpayer corporation or 
owns its stock is deductible the same as any other 
indebtedness 23 A liability or obligation which is 
not a “debt,” within the ordinary meaning of that 
term, 24 or which is purely speculative, 26 is not 
proper to be deducted. In assessing moneys of a 
corporation on deposit in a bank, outstanding checks 
against the deposit are not deductible 26 


7. N T.—People v State Board of 
Tax Com’rs, 89 N E 581, 196 NY 

89. 

8. NY —People v. State Board of 
Tax Com’rs, supra. 

61 C J. p 673 note 48. 

9. US —Louisville, etc., It Co. v. 
Bosworth, DCKy, 209 F 380 

Wash—Bank of Fairfield v Spokane 
County, 22 P 2d 646, 173 Wash 145, 
followed in Spokane & Eastern 
Trust Co v Spokane County, 22 P. 
2d 666, 173 Wash 699 

10. U.S.—Hudson Motor Car Co. v. 
City of Detroit, CCA.Mich., 136 
F.2d 674. 

11. Ky.—City of Louisville ex rel. 
v. Howard, 208 S.W.2d 622, 306 Ky, 
687. 

61 C.J. p 678 note 60. 

Equalization 

The state tax commission erred in 
equalizing value of gas and electric 
corporation's capital stock and de¬ 
ducting from such equalized value 
the value of Its tangible property to 
determine value of its franchise for 
oity taxation, Instead of equalizing 
franchise value Itself after determin¬ 
ation thereof, since subject for taxa¬ 


tion is franchise value, not its com¬ 
ponent parts—City of Louisville ex 

rel. v Howard, supra. 

12. Ky —City of Louisville ex rel v 
Howard, supra—Commonwealth v 
Louisville Gas & Electric Co, 128 S 
W 2d 778. 278 Ky 466 

61 C J. p 674 note 51 

13. Ky —Commonwealth v. Ledman, 
106 SW. 247, 127 Ky. 603, 32 Ky. 
L 452. 

14. NY —People v. State Tax Com¬ 
mission, 219 N.YS 445, 219 App 
Div 227, modified on other grounds 
160 NE 371, 247 N.Y 281. 

61 C J. p 677 note 53. 

15. N.Y,—People v. State Board of 
Tax Com’rs, 145 NYS. 334, modi¬ 
fied on other grounds 144 N.Y.S. 
74, 159 App.Div 136, affirmed 106 
NE 1040, 212 N.Y. 606 

16. Ky.—Louisville & N. R. Co. v. 
Commonwealth, 204 S.W. 94, 181 
Ky. 193. 

17. N.Y—People v. State Board of 
Tax Com’rs, 127 NYS. 825, 69 
Misc. 646, affirmed 131 N.Y.S 49, 
146 App Div 372, affirnted 97 N.E. 
1113, 204 N.Y. 648. 

61 C.J. p 677 note 66. 
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18. Ohio—Hickok Oil Corp v. Ev- 
att, 49 N E 2d 937, 141 Ohio St 
644. 

61 C J p 677 note 59 

19. WVa—West Virginia Mortgage 
& Discount Corp v Newcomer, 
132 SE 748, 101 WVa. 292 

61 C J. p 678 note 60 

20. N.Y—People v. Feitner, 59 N.E. 
731, 166 NY. 129 

61 C J p 678 note 61. 

21. N Y.—People v. Feitner, 70 N.Y. 
S 836, 60 App.Div 628, affirmed 
60 N.E. 1118, 167 NY. 622. 

61 C J. p 678 note 62. 

22. NY —People v. Barker, 87 N.Y. 
S. 106, 91 Hun 642 

61 C.J. p 678 note 63. 

23. La.—Colonial Sugars Co. v. 

Board of State Affairs, 98 So. 546, 
154 La. 971. 

24. N.Y.— People ex rel. New Mutual 
Gaslight Co. v. Cantor, 820 N.Y. 
S. 334, 129 Misc. 222. 

61 C.J. p 678 note 65. 

25. N.Y.—People v. Neff, 44 N.Y.S. 
46, 15 App.Div. 8, affirmed 61 N.E. 
1098, 166 N.Y. 701. 

61 C.J. p 673 note 66. 

26. Ohio.—Hynicka v. Union Central 
Life Ina. Co., 4 Ohio N.F..N.S., 297. 
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Receiver of insolvent corporation has no greater 
right to a deduction of its indebtedness than the 
corporation itself would have.* 7 

In absence of statutory authority no deduction may 
be made for indebtedness; 28 and, a fortiori, a de¬ 
duction prohibited by statute cannot validly be 
made. 28 

§ 447. -Valuation of Capital in General 

Broadly speaking, the capital or capital stock of a 
corporation Is to be assessed for purposes of taxation at 
its actual value, as nearly as that may be ascertained. 


Broadly speaking, the capital or capital stock 
of a corporation is to be assessed, for purposes of 
taxation, at its actual value, as nearly as that tnay 
be ascertained. 80 When the mode of making the 
valuation is prescribed by law, it must be pursued 
by the assessing officer; 81 and the adoption of an 
unreasonable or improper method of arriving at the 
value renders the assessment void. 82 It has been 
held proper, in accordance with the statute, to take 
as the basis of assessment the aggregate paid-up 
or par value of the shares of stock issued and out¬ 
standing, 38 or their book value, 84 or their actual 


87. Wash.—Hewitt v. Traders* 
Bank. 61 P. 468, 16 Wash. 326. 

88 . Ky.—Henderson Bridge Co. v. 
Commonwealth, 31 S.W. 486, 99 Ky. 
623, 17 Ky.L. 389, 29 L B.A. 73, 
affirmed 17 S Ct. 532, 166 U.S. 150, 
41 L.Ed. 953. 

61 C.J. p 678 note 69. 

88 . N.Y.—People v. Barker, 59 N.Y. 
S 926, 28 Mlsc. 13, reversed on oth¬ 
er grounds 63 NTS. 167, 48 App. 
Div. 248, reversed 59 N.E. 151, 165 
N Y 306 reargument denied 59 N E. 
137, 165 N.Y. 305 
61 C.J. p 678 note 70. 

30. Mich—Appeal of Hoskins Mfg. 

Co., 259 N.W. 334, 270 Mich 592 
Pa—Commonwealth v. Beaver Val. 
Water Co, Com.Pl., 66 Dauph.Co. 
274—Commonwealth v. Bamaco, 
Inc., Com PI, 60 Dauph.Co. 423— 
Commonwealth v. Pomeroy's, Inc., 
Com PL, 60 Dauph.Co. 139. 

61 C.J. p 679 note 73. 

“Capital** and “capital stock'* as used 
in tax statutes defined and dis¬ 
tinguished see supra fi 135. 
Valuation of shares of stock see in¬ 
fra 9 462. 

Book value or actual value 

(1) The tax should be assessed on 
book value or actual value, depend¬ 
ing on which is the higher.—Trenton 
Cotton Oil Co. v. McCanless, 229 S. 
W.2d 143, 190 Tenn. 219. 

(2) On the other hand, it has been 
held that, although book value is 
higher than actual value, assessment 
should be at actual value—Appeal 
of Hoskins Mfg. Co., 269 N.W. 834, 
270 Mich. 692. 

Book value erroneous 
Generally, state is Justified in de¬ 
termining amount of corporate priv¬ 
ilege tax from values of property 
stated in the corporate books, but 
statute providing secretary of state 
shall assess annual corporate privi¬ 
lege tax Implies judgment and deci¬ 
sion after weighing the facts, and 
does not permit tax to be fixed by 
surplus shown In balance sheet with¬ 
out consideration of other facts 
showing that figures are incorrect.— ' 
Appeal o t Hoskins Mfg Co., supra. 


Assets of corporation and Its cap¬ 
ital stock are different things, and 

the value of one bears no fixed or 
necessary relation to the value of 
the other.—United Shoe Machinery 
Corporation v. Gale Shoe Mfg. Co., 
49 N E 2d 913, 314 Mass. 142. 

Asset acquired during year 

Where note held by domestic cor¬ 
poration came into existence only in 
September, the note could be valued 
at only one third of its full amount 
for capital stock tax apportionment 
purposes for that calendar year.— 
Commonwealth v Gulf Oil Corp., 60 
A.2d 46, 359 Pa. 583. 

31. Neb—In re Assessment of State 
Bank of Nebraska, 146 NW. 1046, 
95 Neb 665. 

Pa—Commonwealth v. Western 

Land, etc., Co., 1 PaDist 876. 
Procedure specified by assessor 

In assessment of capital stock of 
corporation, assessment order issued 
by assessor to his deputies outlining 
procedure for determining value of 
capital stock of corporation was not 
required to be followed exclusively 
by deputy assessors in assessment 
of capital stock, since methods de¬ 
signed by local assessor could be no 
more than guides to deputies in de¬ 
termination of value—J. B. Inder- 
rieden Co. v. Lindheimer, 18 N E 2d 
881, 370 Ill. 316. 

32. Ill.—State Board of Equaliza¬ 
tion v. People, 61 N.E. 339, 191 Ill. 
528, 58 L.R.A. 513. 

33. Ohio.—North High Realty Co. v. 
Evatt, 54 N.E.2d 783, 143 Ohio St. 
231, 153 A.L.R. 686. 

61 C.J. p 679 note 76. 

Par value of “capital Issues 4 * 

Under a statute providing that the 
combined property of a corporation 
shall be assessed at not less than the 
total amount of the par value of the 
“capital Issues" emitted by it, bond* 
issued by the corporation are not to 
be included.—In re Honolulu Rapid 
Transit, etc., Co. Asseespeent of In¬ 
come Texes, 18 Hawaii 15. 

Treasury stock 

(1) Where corporation acquires 
some of its own shares which are 
held as treasury shares, no part of 
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the par value of the shares may be 
deducted from the capital, in deter¬ 
mining base on which to compute 
franchise tax—North High Realty 
Co v. Evatt, 64 N E 2d 783, 143 Ohio 
St. 231, 153 A L.R 686 

(2) The reference in statute, con¬ 
cerned with ascertaining base on 
which to compute corporate franchise 
tax, to statute concerned with taxa¬ 
tion of property which is added on 
classified tax list and providing that 
corporation shall not be required to 
list its own treasury shares for tax¬ 
ation does not authorize the deduc¬ 
tion from capital to be determined 
under the former statute of an 
amount equal to the par value, or any 
part thereof, of the corporation's 
treasury stock—North High Realty 
Co v Evatt, supra. 

Stook without par value 

(1) Where corporation failed to 
exercise statutory privilege of fix¬ 
ing consideration for Issuance of 
shares of stock without par value in 
place of outstanding par value shares 
in charter amendment authorizing 
such substitution by board of direc¬ 
tors, value of no par value shares for 
purpose of determining amount of 
franchise tax must be held to be the 
par value of the exchanged stock — 
State v. Louisiana Navigation & 
Fisheries Co., La.App., 8 So. 2d 796. 

(2) Under some statutes the tax 
on no par value stock has been com¬ 
puted at one hundred dollars a share 
—Detroit Mortg. Corporation v 
Vaughan, 178 N.W. 697, 211 Mich 
320, affirmed on rehearing 182 N.W. 
526, 211 Mich. 820. 

34. La.—State v. Bisso Realty & In¬ 
vestment Co., 167 So. 87, 184 La. 
579. , 

Ohio.—Jacob B. Perkins Co v Glaa- 
der, 92 N E 2d 690, 158 Ohio St. 
501—Wick Bldg. Co. v. Evatt, 17 
Ohio Supp. 208. 

Xu absence of other evideaoe as 
to value, assessment may bo based 
on bool; value.—Gilmore Holding 
Corp. v. gtokes, 151 S.W.2d 1079, 177 
Tenn. 561. 

Depredation reserve 

The tax commissioner was author¬ 
ized to dftermine whether deprecia- 
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or market value; 35 or to make the appraisement 
on the basis of the earning capacity of the capital, 
by capitalizing the net earnings of the corporation 
at a fair rate of interest, the result being taken as 
the value of the capital ; 36 or to take the property 
of the corporation as representing its capital, that 
is, to regard the value of the capital as the aggregate 
worth of all the assets, real and personal estate, 
franchises, and good will of the corporation. 37 It 
has frequently been held, however, that no one 
method is necessarily to be followed exclusively, the 
valuation of the capital being a question of fact to 
be decided on consideration of all relevant circum¬ 
stances, such as the actual value of assets, earning 
power, dividends, market price of shares, indebted¬ 
ness, encumbrances, franchises, and privileges; 38 
in other words, the value of capital stock is not a 


matter of strict formula, but one of judgment. 30 

Where the assessment of capital stock is designed 
to reach the surplus above the assessment levied on 
the tangible property of the corporation, there is 
no basis for a capital stock assessment where the 
value of the stock does not exceed the value of 
the corporation's tangible property. 40 Where cor¬ 
porations engaged in businesses or occupations of 
different classes are taxable on their capital at dif¬ 
ferent rates, a corporation engaged in two or more 
classes of business is entitled to an apportionment of 
its capital between or among them, on the basis of 
the amount employed in each class. 41 It has been 
said that a valuation placed on a corporation's cap¬ 
ital by its officers should ordinarily be given con¬ 
siderable weight, 42 and may be accepted as cor- 


tlon reserve set tip by corporate 
taxpayer was reasonable, and to de¬ 
duct such part thereof. If any, which 
he determined to be unreasonable In 
amount, but he was not authorized 
to take action which in legal effect 
amounted to a substitution of the 
assessed valuation of buildings in 
place of a determined book valuation 
thereof—Wick Bldg Co. v Evatt, 17 
Ohio Supp 208—Caxton Bldg. Co. v. 
Evatt, 17 Ohio Supp 195 
Reserves for bad debts and refunds 

Tax commissioner did not abuse 
his discretion in refusing to deduct 
reserves set up for bad debt contin¬ 
gency or amount representing undis¬ 
tributed refunds for prior years in 
determining value of stock of do¬ 
mestic co-operative association for 
franchise tax purposes —Central 
Ohio Co-op Milk Producers v. Glan- 
der, Ohio B T A.. 92 N E 2d 834. 

United States tax notes acquired 
by corporate taxpayer for use in pay¬ 
ment of its federal income and ex¬ 
cess profits tax liability as author¬ 
ized by federal statute were prop¬ 
erly included as part of taxpayer’s 
assets in determining Its corporation 
franchise tax liability under state 
statute, and would not be regarded 
a prepayment of taxpayer’s federal 
income tax and excess profits tax 
liability, in view of provision in notes 
authorising payment at maturity in 
cash If not presented in payment of 
taxes or the redemption for cash 
at any time during and after sixth 
Calendar month following month of 
issue—Champion Paper & Fibre Co. 
v. Glander, Ohio B.T.A, 71 N E 2d 
302. 

35. Mass.— American Glue Co. v. 

Commonwealth, 81 N.E 802, 195 

Mass. 528, 122 Am.S.R. 268. 

61 C.J. p 679 note 77. 

36, U.S.—Chicago, etc, R. Co. v. 

Lewis, DCKy., 12 F.2d 802. 

61 C.J. p 679 note 78. 


37. NY—-People v. Miller, 71 N E 
463, 179 N.Y 49 

61 C J p 679 note 79 
Oil and gas leases 

(1) Oil and gas leases are consid¬ 
ered corporeal property for purposes 
of franchise tax and a lessee corpo¬ 
ration must include their value in 
the total amount of its tangible prop¬ 
erty.—Chicago Wilmington & Frank¬ 
lin Coal Co. v Minier, C C A Ill, 127 
F 2d 1006, certiorari denied Howell v 
Chicago Wilmington and Franklin 
Coal Co., 63 S.Ct. 74, 317 U.S. 669, 
87 L.Ed. 538. 

(2) Oil and gas leases were real 

property for purposes of classifica¬ 
tion for taxation under Bank and 
Corporation Franchise Tax Act, in 
view of same construction given 
words in similar statute previously 
enacted for same general purpose.— 
Jameson Petroleum Co v State, 54 
P 2d 776, 11 Cal.App.2d 677. fol¬ 

lowed in 54 P.2d 778, 11 Cal.App 2d 
753. 

38. Pa.—Commonwealth v. Pome¬ 
roy’s, Inc, 26 A 2d 197, 344 Pa. 638 
—Commonwealth v, Beaver Val 
Water Co., Com PI, 56 Dauph Co. 
143—Commonwealth v. Pomeroy’s, 
Inc., Com PI, 50 Dauph.Co. 139. 

61 C J. p 680 note 80. 

Rat eradit 

Under rule of state tax commis¬ 
sion requiring local assessors in de¬ 
termining fair cash value of cor¬ 
porate assets In assessing tax on 
stock to consider “among other 
things" value of shares and market 
quotations, books of corporation, 
previous tax returns, and other avail¬ 
able information, net credit of cor¬ 
poration may be considered in de¬ 
termining value of capital stock, and 
fact that value of net credit coincides 
with assessed value of capital stock 
cannot be taken as conclusive proof 
that assessor did not consider other 
factors.— J. B. Inderrieden Co. v. 
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Lindheimer, 18 N E 2d 881, 370 Ill. 
316 

The total of the capital stock, stat¬ 
ed surplus, and undivided profits of 

a corporation is used prima facie as 
a determinative factor of corporate 
capital, in computing corporate fran¬ 
chise tax—Southern Package Corpo¬ 
ration v State Tax Commission, 16 
So.2d 856, 195 Miss. 864. 

39. Ill —J B. Inderrieden Co. v. 
Lindheimer, 18 N.E 2d 881, 370 Ill 
316 

Pa.—Commonwealth v Pomeroy’s, 
Inc., 26 A.2d 197, 344 Ta. 538- 
Commonwealth v Beaver Val Wa¬ 
ter Co , Com PI , 56 Dauph Co. 143 
61 C J. p 680 note 81. 

40. Ill.—People ex rel. Parker v. 
Board of Appeals of Cook County, 
12 N E.2d 666, 367 Ill. 559. 

41. Pa—Commonwealth v. Dela¬ 
ware, etc , Canal Co , 1 Dauph Co 
257. 

48. Pa.—Commonwealth v. Cambria 
Inclined Plane Co., 22 Pa.Dist. 827, 
40 Pa.Co 479. 

Self-assessment 

The statutes requiring corporate 
officials to “compute" and pay capital 
stock tax which is expressly made 
due and payable on date prescribed 
for filing of annual returns imposes 
duty on the corporate taxpayer to 
make a self-assessment of the tax, 
since the word “compute" Is used in 
sense of “assess," and the self-as¬ 
sessment of capital stock tax requir¬ 
ed by statute to be made by corpo¬ 
rate taxpayer satisfies requirement 
that an assessment be made in or¬ 
der to create and define liability of 
taxpayer; the fact that capital stock 
tax is an “ad valorem tax" on prop¬ 
erty, as distinguished from a “fran¬ 
chise tax" or "privilege tax," does 
not render statutory requirement of 
self-assessment by taxpayer invalid 
—Commonwealth v. Southern Penn- 
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rect, 43 unless the elements which go to make up the 
value appear and do not support their appraisement, 
in which case it should not be adopted. 44 

Borrowed money and indebtedness . Where bor¬ 
rowed capital is included as a measure of the tax 
on a corporation, a past due indebtedness is to be 
included. 46 Where a corporation is taxable for 
money borrowed, some question exists as to whether, 
in the absence of statute, bonds issued at a discount 
should be assessed at their par value or at the 
amount for which they were sold; 46 but it is 
competent for the legislature to fix their nominal 
value as the value for purposes of taxation. 47 
Bonded indebtedness of a corporation cannot be 
treated as a part of its assets for purpose of taxation 
where the statute requires such bonds to be assessed 
to the owners thereof. 48 

§ 448 . - Deduction of Property Not Sub¬ 

ject to Tax 

It may be proper to deduct property not subject to 
local taxation or exempt from taxation in computing the 
value of the capital or assets of a corporation. 

In determining the value of the capital or assets 
of a corporation, for purposes of taxation, it is 
proper to deduct or exclude from the valuation as 
much of the capital as is invested in property not 
subject to local taxation, such as property situate 
outside the state, 49 or, according to some author¬ 


ities, 50 but not according to others, 61 property which 
is in its nature or by statute exempt from taxa¬ 
tion. Shares of stock owned by a corporation in a 
foreign corporation, even though the property of 
the latter is entirely outside the state, are not subject 
to deduction under this rule, 62 nor are deposits in 
banks outside the state, 63 or bills receivable in 
other states, 64 their taxable situs being the domicile 
of the corporation; and this is true, even though 
such assets may also be subject to taxation in the 
states in which they are actually located. 66 Similar¬ 
ly, a corporation cannot, by investing its funds in 
bonds and keeping them outside the state, escape the 
tax, and the amount so invested is not deductible. 66 

§ 449. — Deduction of Property Other¬ 
wise Taxed 

Aa much of the capital of a corporation as Is In¬ 
vested In property which Is separately taxable Is ordi¬ 
narily to be excluded or deducted in ascertaining the 
amount of its capital for purposes of taxation. 

As much of the capital of a corporation as is 
invested in property which is separately taxable as 
such is ordinarily to be excluded or deducted in 
ascertaining the value of its capital for purposes 
of taxation. 67 The value of real estate and other 
tangible property in which part of the capital of a 
corporation is invested and which is separately as¬ 
sessed and taxed is ordinarily to be deducted or ex¬ 
cluded from the valuation placed on its capital for 


sylvania Bus Co, 15 A.2d 376, 339 

Pa. 621. 

43. Pa.—Commonwealth v. Pullman 
Co., 28 Pa.Dist. 316—Common¬ 
wealth v. Bamaco, Inc., Com.Pl., 50 
Dauph Co 423 

44. Pa.—Commonwealth v. Pome¬ 
roy’s, Inc, 26 A 2d 197, 344 Pa. 
538—Commonwealth v. Stephano 
Bros., 49 Pa.Dist. & Co. 617, 64 
Dauph Co. 329—Commonwealth v. 
Pomeroy’s, Inc., Com PI., 50 Dauph. 
Co. 139. 

61 C.J. p 681 note 86 

45. La,—State v. Xeter Realty, 162 
So. 29, 182 La. 414. 

Borrowed capital as Included in 
measure of franchise tax see infra 
« 453 

46. Mich.—Michigan, etc., R. Co. v. 
Auditor General, 9 Mich. 448. 

61 C.J. p 670 note 19. 

47. Pa.—Commonwealth v. Dela¬ 
ware Div. Canal CO., 16 A. 684, 123 
Pa. 694, S L.R.A. 798. 

48. Md.— Baltimore City Consol. Gas 
Co. v. Baltimore, 65 A. 628. 105 
Md. 48, 121 Am.S.R. 658. 

48. Pa.—Common weal th v. Stephano 
Bro«„ 49 Pa.Dl«t. A Co. 617, S4 

, Dauph.Co. 329. 

41 CJ. p 681 note 96. 


50. Ohio.—Wren Paper Co. v. Glan- 
der, 103 N E 2d 756, 156 Ohio St 
583, opinion adhered to on rehear¬ 
ing 106 NE.2d 625, 158 Ohio St 
15 

61 C J. p 681 note 91. 

Federal securities 

Under federal statute providing 
that except as otherwise provided by 
law, all stocks, bonds, treasury notes, 
and other obligations of United 
States, shall be exempt from taxa¬ 
tion by or under state or municipal 
or local authority, United States se¬ 
curities and interest accrued there¬ 
on could not be included in tax base 
for computation of state franchise 
tax on corporations —Wren Paper 
Co. v. Glander, supra. 

51. N.D.—Gamble-Robinson Fruit 
Co. v. Thoresen, 204 N.W. 861, 53 
N.D. 28, 42 A.L.R. 1039. 

61 C.J. p 681 note 92. 

58. Pa.—Commonwealth v. Lake 
Shore, etc., R. Co., 11 Pa.Dlst. 318. 

53. Pa.'—Commonwealth v. Semet- 
Solvay Co., 105 A. 92, 262 Pa. 234. 

64. Pa.—Commonwealth v. Semet- 
Solvay Co., supra. 

60. Pa.—Commonwealth v. Semet- 
Solvay Cp., supra. 
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56. Mich—Saginaw Mfg. Co. v. De¬ 
land, 196 N.W. 616, 226 Mich. L 

57. Mass.—Newton Bldg. Co. v 
Commissioner of Corporations and 
Taxation, 189 N E. 543, 285 Mass 
471. 

61 C J. p 682 note 3. 

Purpose of statute Is to prevent 
double taxation —Newton Bldg. Co 
v. Commissioner of Corporations and 
Taxation, supra 
Exempt property 

Under statute providing for as¬ 
sessment of stock of domestic cor¬ 
poration and providing that after 
assessed value of all shares has been 
determined department of revenue 
shall deduct from total assessed val¬ 
ue of shares assessed value of real¬ 
ty and personalty of corporation as 
shown by tax return, and value of 
residue remaining after deducting 
assessed value of realty and person¬ 
alty shall constitute assessment 
against shares of such corporation, 
corporate taxpayer was not entitled 
to have deducted from assessed val¬ 
ue of Its shares value of its prop¬ 
erty listed on its ad valorem tax re¬ 
turn and allowed as exempt from ad 
valorem taxation.—State v. South¬ 
eastern Metals Co., 49 So.2d 182, 254 
Ala. 631. 
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the purpose of taxation. 58 It has been held that the 
amount so to be deducted or excluded for realty 
is its assessed valuation, without consideration of 
the actual value ; 69 but there is also authority, to the 
contrary, that the actual or true value governs. 60 
Where the land is mortgaged, or otherwise set apart 
or held for the discharge of particular liabilities, it 
is only the value of the equity or residuary interest 
in it which is to be deducted, and not its entire 
value. 61 Nothing should be deducted, over and 
above the value of the land as such, for franchises 
or other intangible values connected therewith. 62 

Stocks and securities owned . Under the general 
principle that property otherwise taxed is to be 
deducted or excluded in ascertaining the amount 
of a corporation’s capital for tax purposes, a corpo¬ 
ration having a part of its capital invested in shares 


of stock of another company which has been as¬ 
sessed in the state on its capital or the property 
represented thereby has been held to be entitled to 
have the value of such shares deducted, 68 although 
on this point there is also authority to the con¬ 
trary. 64 It has been held that a corporation having 
part of its capital invested in mortgages on which 
it has paid a registration fee imposed by statute m 
lieu of all other taxes is entitled to deduct the 
amount of such investment. 65 

§ 450. -Ascertainment of Amount of 

Earnings or Income 

The grots income, net Income, receipts, or earnings of 
a corporation, where made the measure of a tax on it, are 
to be computed as directed by the statute. 

The gross income, net income receipts, or earmngs 
of a corporation where made the measure of a tax on 


58. Ill —People v Commonwealth 
Edison Co., 11 N E 2d 408, 367 Ill. 
260. followed In People v Peoples 
Gas Light & Coke Co, 11 N.E 2d 
929, 367 Ill. 435. 

Mass—Commissioner of Corpora¬ 
tions and Taxation v. Boston Edi¬ 
son Co, 39 N E 2d 584, 310 Mass 
674—Commissioner of Corporations 
and Taxation v. Thayer, Bradley 
Co. 197 N.E. 47, 291 Mass. 198. 

61 C.J. p 682 note 5. 

Unrecorded deed 

Taxpayer holding equitable title to 
real estate by virtue of payment of 
purchase price, and legal title by vir¬ 
tue of unrecorded deeds executed and 
delivered by record owners, “owned” 
such real estate within statute and 
was entitled to deduction for value 
thereof In computing value of cor¬ 
porate excess of taxpayer for pur¬ 
pose of assessing excise tax—Com¬ 
missioner of Corporations and Taxa¬ 
tion v. Thayer, Bradley Co, supra 

Leasehold in another state 

(1) Statute authorizing deduction 
of real estate did not include lease¬ 
hold in another state, since lease¬ 
holds are not taxed within state and 
are, therefore, not to be regarded as 
real estate within the statute —New¬ 
ton Bldg. Co. v. Commissioner of 
Corporations and Taxation, 189 N.E 
643, 285 Mass. 471. 

(2) Statutory provision making 
value of certain leaseholds deductible 
in determining corporate excess for 
tax purposes applies only to prop¬ 
erty within commonwealth.—Newton 
Bldg. Co. v. Commissioner of Corpo¬ 
rations and Taxation, supra. 

(3) Fact that domestic corpora¬ 
tion owning leasehold in another 
state was bound by covenants of 
leas# to pay taxes on leased land 
did not make leasehold “real estate" 
so as to be deductible in determining 
corporate excess for tax purposes.— 


Newton Bldg Co v. Commissioner 
of Corporations and Taxation, supra. 

59. N Y —People v. Commissioners 
of Taxes, etc, 4 N.Y S. 43, 51 Hun 
641. 

61 C J. p 682 note 6. 

60. Miss —Quitman County Board of 
Supervisors v Riverside Bank, 131 
So 80. 158 Miss 653 

61 C J p 683 note 7 

61. Conn—Appeal of Barrett, 53 A 
591, 75 Conn 280 

61 C.J. p 683 note 8. 

62. NY.—People v. New York 
Com'rs of Taxes, 10 N.E. 437, 104 
NY 240 

Wis—State v Pullman Co., 189 N. 
W 543, 178 Wis 240. 

63. Pa—Commonwealth v. Provi¬ 
dent Trust Co. of Philadelphia, 180 
A 16, 319 Pa. 385, followed in 180 
A 20, 319 Pa. 395, 180 A 21, first 
case, 319 Pa 395, and 180 A. 21, 
second case, 319 Pa. 396—Common¬ 
wealth v. Eastern Securities Co., 
163 A. 167, 309 Pa. 44—Pennsylva¬ 
nia Co. for Insurance on Lives and 
Granting Annuities v. Wagner, 53 
Dauph Co 186 

61 C.J. p 683 note 11. 

Book value has been used as meas¬ 
ure of value —Commonwealth v. 
Provident Trust Co of Philadelphia, 
180 A. 16, 319 Pa. 385, followed in 180 
A 20, 319 Pa. 395, 180 A 21, first case, 
319 Pa. 395'&nd 180 A. 21, second case, 
319 Pa. 396. 

Investment from eapital fund 

(1) Where the investment is made 
from the capital fund, the deduction 
is allowed.—Commonwealth v. 
Schuylkill Trust Co., 193 A. 638, 327 
Pa. 127, affirmed Schuylkill Trust 
Co. v. Commonwealth of Pa., 58 S.Ct. 
295, 302 U.S. 506, 82 L Ed. 392. 

(2) Where such Investments are 
made from other funds they are not 
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to be deducted —Commonwealth v. 
Schuylkill Trust Co, 193 A 638, 327 
Pa 127, affirmed Schuylkill Trust Co 
v. Commonwealth of Pa, 58 S Ct. 295, 
302 US. 506. 82 L Ed 392—Common¬ 
wealth v Hazelwood Saving, etc, 
Co„ 114 A. 368, 271 Pa 375. 

(3) The burden is on the company 
to show from which fund it made 
the investment—Commonwealth v. 
Schuylkill Trust Co, 193 A. 638, 327 
Pa 127, affirmed Schuylkill Trust Co. 
v Commonwealth of Pa.. 68 S Ct. 295, 
302 U.S. 606, 82 L Ed 3.92—Common¬ 
wealth v Schuylkill Trust Co., 173 
A. 309, 315 Pa 429. reversed on oth¬ 
er grounds Schuylkill Trust Co. v 
Commonwealth of Pennsylvania, 56 
SCt 31, 296 US 113, 80 L Ed 91. 

(4) Where the company fails to 
sustain such burden, it has no cause 
for complaint if the nontaxable in¬ 
vestment is apportioned between the 
capital and other funds for the pur¬ 
pose of computing the deduction to 
be allowed—Commonwealth v 
Schuylkill Trust Co, 193 A 638, 327 
Pa. 127, affirmed Schuylkill Trust 
Co. v Commonwealth of Pa., 58 S. 
Ct. 295, 302 U S 506, 82 L.Ed. 392. 

(5) Formula used for determining 
what portion of company's perma¬ 
nent investments was purchased out 
of capital, surplus, and undivided 
profits should be as scientifically cor¬ 
rect as possible and consistently ap¬ 
plied.—Commonwealth v. Provident 
Trust Co. of Philadelphia, 180 A. 16, 
319 Pa. 385, followed in 180 A. 20, 
319 Pa. 395, 180 A. 21, first case, 319 
Pa. 395, and 180 A. 21, second case, 
319 Pa. 396. 

64. Ark.—State v. Fort Smith Lum¬ 
ber CO., 198 S.W. 702, 131 Ark. 40. 
61 C.J. p 683 note 12. 

66. Okl.—In re Oklahoma Nat* Life 

Ins. Co, 178 P. 376, 68 Okl. 219, 

13 A.L.R. 174. 

61 C.J. p 683 note 13. 
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a corporation, arc to be computed as directed by the 
statute. 66 Where a corporation is taxable, or the 
amount of its tax is to be computed, on the basis 
of its income, all income from whatever source is 
usually to be taken into account, 67 but not money 


received from the sale of property or raw material 
in which a portion of its capital was invested, 66 al¬ 
though the profit realized from such a sale is to be 
included. 66 Money collected by the company for 


66. Cal—Fullerton Oil Co. v. John¬ 
son. 39 P.2d 796. 2 Cal.2d 162. 

Ascertainment of income for state 
income tax see Infra 88 1103-1105. 
Amendment of statute 

Amendment to Franchise Tax Act 
effective Feb. 27. 1931, could be ap¬ 
plied in computing tax due for 1931. 
which accrued Jan. 1. 1931, and was 
computed on net income for 1930, 
where tax was not payable until 
March 15 and became lien on first 
Monday in March, 1931, and tax was 
for privilege of doing business as 
corporation in 1931—Fullerton Oil 
Co. ▼. Johnson, supra. 

67. Conn.—Hartford Fleet. Light 
Co. v. McLaughlin, 37 A.2d 361, 131 
Conn. 1. 

D.C.—Potomao Elect. Power Co v. 
Hazen, 90 F 2d 406. 67 App.D C. 
161, certiorari denied 58 S.Ct. 11, 
302 U.S. 692, 82 L.Ed. 535. 

Pa.—Commonwealth v. Philadelphia 
Electric Co. 168 A. 318, 312 Pa. 
528—Commonwealth v. Philadel¬ 
phia Electric Co., 48 Pa.Dist. & Co. 
572, 52 Dauph.Co. 269—Common¬ 
wealth v. West Penn Power Co., 
Com PI., 54 Dauph Co. 59—Com¬ 
monwealth v. Brink's, Inc., Com PI., 
52 Dauph.Co. 289, affirmed 30 A.2d 
128, 346 Pa. 296. 

Utah—Kenneccrtt Copper Co v. State 
Tax Commission, 221 P.2d 857. 

61 C.J. p 683 note 15. 

Gross and not income 

(1) As generally understood "in¬ 
come" Is the gain derived from cap¬ 
ital, from labor or from both com¬ 
bined; as an adjective qualifying the 
term "income” "gross" Implies In¬ 
come from any and all sources; i 
"net" when used in connection with 
the term "income'* means the ex¬ 
cess of or remainder from gross in¬ 
come after the deduction from gross 
income of the same period of the ag¬ 
gregate of all items of cost and ex¬ 
penses incurred and accrued in the 
production of gross income exclud¬ 
ing capital expenditures.—Hawaii 
Consolidated Ry. v. Borthwlck, 34 
Hawaii 269. 

(2) The statute imposing tax on 
electric companies' “gross earnings" 
from operations uses quoted words in 
sense of entire receipts from busi¬ 
ness dr operations, word "gross" 
meaning whole, entire, total, and 
word *^earn" meaning to acquire by 
labor, service, or performance.— 
Hartford Elect. Light Co. v. Mc- 
Laughlln, 87 A.2d 861, 131 Conn. 1. 
Aoaraal basis 

Keeping accounts and making re¬ 
turns on the accrual basis, as dis¬ 


tinguished from cash basis, Import 
that it is the right to receive and 
not the actual receipt that deter¬ 
mines inclusion of the amount in 
gross income —S. Birch & Sons 
Const Co v. Porter. 157 P 2d 777. 117 
Mont 232. 

Bantings from property exempt 
from direct taxation may be includ¬ 
ed as income.—People ex rel. Inter¬ 
borough Rapid Transit Co. v. Wil¬ 
liams, 123 N.Y.S. 137, 138 AppDiv. 
612, reversed on other grounds 93 
N.E. 505, 200 N.Y. 93. 

Government subsidy 

Subsidy payments made by federal 
government to copper mining com¬ 
pany for overproduction of ore were 
required to be included as part of 
Income of company in computing 
franchise tax payable to state by 
company -—-Kennecott Copper Co v 
State Tax Commission, Utah, 221 P 
2d 857. 

Canceled debt 

(1) Statute, providing that if in¬ 
debtedness of corporation Is cancel¬ 
ed or forgiven in whole or in part 
without payment, the amount so can¬ 
celed or forgiven constitutes Income 
to extent which value of property of 
corporation exceeds its liabilities im¬ 
mediately thereafter, includes, with¬ 
out exception, all gains from debt 
cancellation or forgiveness and the 
words "without payment" serve no 

| purpose other than to emphasise that 
cancellation or forgiveness, in order 
to result In a taxable gain, must be 
gratuitous.—Edward McRoskey Mat¬ 
tress Co v. Franchise Tax Board, 218 
P.2d 64, 97 Cal.App.2d 478. 

(2) Where manager caused corpo¬ 
ration's secretary to transfer amount 
owed manager from corporation's li¬ 
ability accounts to an account enti¬ 
tled "donated surplus" for purpose 
of getting tax credit for amount of 
money being used in the business, 
without receiving anything directly 
therefor from the corporation, sum 
so transferred was "income,"—Ed¬ 
ward McRoskey Mattress Co. v. Fran¬ 
chise Tax Board, supra. 

Payments received from subsidiaries 

(1) In general.—Commonwealth v. 
West Penn Power Oo.» Pa.Oom.Pl., 
54 Dauph.Co. 59. 

(2) Money received by parent cor¬ 
poration from foreign subsidiaries, 
carried as loans but In effect divi¬ 
dends, was properly included as in¬ 
come in determining franchise tax.— 
People ex rel. Fox Film Corporation 
v. Loughman, 160 N.E. 885, 259 N.Y. 
30. 


Claims discharged by cross c l ai m s 

rather than by cash are Included in 
gross receipts.—Commonwealth v. 
Philadelphia Electrlo Co., 48 Pa.Dist. 
& Co. 572, 52 Dauph Co. 269. 

Bo formal declaration of dividends 
is necessary in order to make dis¬ 
tribution of corporate profits Income 
for purpose of taxation—People ex 
rel. Wedgewood Realty Co. v. Lynch, 
186 NE. 678, 262 N.Y. 202, motion 
denied 188 N.E. 673, 262 N.Y. 202, 
reargument denied 189 N.E. 749, 263 
NY 669—People ex rel. Fox Film 
Corporation v. Loughman, 180 NE 
885, 259 NY. 30. 

08. NY —People v. Morgan, 99 N.Y 
S. 711. 114 App.Div. 266. 

Gross reoeipts; conversion of oapltal 

assets 

The term “gross receipts" as used 
in the corporate excise tax law should 
not be given a strict construction, but 
rather one which is consonant with 
the purpose and spirit of the law, and 
the term Includes only reoeipts with¬ 
in the classification of “income" and 
does not include the proceeds of the 
conversion of capital assets without 
gain.—Corbett Inv. Co v. State Tax 
Commission, 181 P 2d 130, 181 Or 244 
Bclmbnrscmcnt for capital expendi¬ 
tures 

An electric company could not 
claim that moneys received from 
manufacturing company for con¬ 
struction of facilities used In sup¬ 
plying manufacturing company with 
electricity were not gross earnings 
from operation subject to tax on 
ground that moneys were reimburse¬ 
ments for capital expenditures, where 
such operations added to capital in¬ 
vestment of manufacturing company. 
—Hartford Electric Light Co. v. Mc¬ 
Laughlin, 37 A.2d 361, 181 Conn. 1. 

69. Pa.—Commonwealth v. Central 
Tube Co., Com.Pl. t 53 Dauph.Co 
67. 

Tenn—Southern Coach Lines v. Mc- 
Canless, 235 S.W.2d 804, 191 Tenn. 
634. 

Sstoppel 

Where coach company acquired old 
streetoars and other properties and 
entered such on its books at a value 
of one dollar, and company would 
have had a substantial franchise tax 
assessed against it had properties 
been entered on books at their orig¬ 
inal or actual value, in determining, 
for excise tax purposes, taxable net 
earnings derived from sale of such 
properties, company was estopped to 
claim that it was entitled to have 
benefit of original valuo of property 


874 



84 C.J.S, 


TAXATION 


S 450 


others is not to be included as income. 70 The in¬ 
come of subsidiary corporations is not to be in¬ 
cluded in that of the parent company, where it has 
not been distributed or paid over as dividends. 71 
Where a company and its subsidiaries are treated as 
a unit for the purposes of a gross receipts tax, 
inter-company transactions are to be excluded in 
computing the gross receipts. 72 

Where the tax is to be based on net income or 
net earnings, the basis of the tax is to be ascer¬ 
tained, unless otherwise provided by statute, by de¬ 
ducting from the gross income of the corporation all 
the expenses of conducting its business, 73 but not 
extraordinary outlays in the enlargement or im¬ 
provement of the plant or the replacement of cap¬ 


ital; 74 and the whole balance thus remaining is 
to be taken as the basis of taxation, regardless of 
its disposition or distribution by the company. 76 It 
has been held that a liability which accrued during 
the tax year is deductible where the corporation 
reports its income on an accrual basis, even though 
the liability is not presently due and its amount is 
not definitely ascertained, 76 but it has also been held 
that a contingent liability is not deductible. 77 Wag¬ 
es and salaries paid are ordinarily deductible, 76 pro¬ 
vided they are reasonable m amount. 70 Taxes may 
be deducted in computing net income, 60 and, where 
the statute specifies that certain taxes are not to 
be deducted in computing net income, it is presumed 
that all other taxes are to be deducted. 61 Deprecia¬ 
tion is generally allowed 62 and, likewise depletion 


at time It was acquired.—Southern 
Coach Lines v. McCanlesa, supra. 

70. Minn —State v Northwestern 
Tel. Exch Co, 120 NW 534, 107 
Minn. 390 

71. N.Y—Fox Film Corporation v. 
Loughman, 251 N.Y S 693, 233 App. 
Div. 68. 

78. Cal.—Southern California Edi¬ 
son Co. v. State Board of Equal¬ 
isation, 31 P 2d 384. 220 Cal 420 

73. Tenn.—Southern Coal Co v Me* 
Canless, 192 SW2d 1003, 183 Tenn 
467 

61 C J. p 683 notes 18, 19. 

74. Pa.—Philadelphia Contribution- 
ship v. Commonwealth, 98 Pa. 48 

61 C J. p 684 note 20 
Capital Improvement or repair 
Investment for shafts and develop¬ 
mental working was not deductible 
as '‘money expended for improve¬ 
ments and repair,” within statutes 
providing for taxing net proceeds 
of mine —Tintic Standard Mining 
Co v. Utah County. 16 P.2d 633, 80 
Utah 491. 

75. N.Y.—People v Loughman, 260 
N Y.S. 73, 232 App.Div. 349. 

61 C J. p 684 note 21. 

76. Mont.—S. Birch & Sons Const. 
Co. v. Porter. 167 P.2d 777, 117 
Mont. 232. 

Befund under federal contract 

Where government contractor’s lia¬ 
bility to make refund to the gov¬ 
ernment under the laws relating to 
renegotiation was certain, but ex- 
aot amount was unknown during the 
taxable year, the estimated amount 
of contractor’s liability thereunder 
was an allowable deduction in com¬ 
puting state corporation license tax 
of contractor on accrual basis, and 
contractor was not required to pay 
tax on such amount and thereafter 
present a claim for refund to the leg¬ 
islature.—48. Birch ft Sons Const. Co. 
v. Porter, supra. 

77. Tenn.—Southern Coal Co. v. Mc- 


Canless, 192 S W 2d 1003, 183 Tenn 
457. 

Contingencies as to future assess- 
meats or refunds of federal taxes 

are not to be taken into considera¬ 
tion in determining state excise tax¬ 
es payable by corporation, corpora¬ 
tion which had deducted its federal 
income taxes in calculating Its net 
earnings for state excise tax purpos¬ 
es, and later received refund of its 
federal taxes under the net operat¬ 
ing loss carry-back provisions of the 
federal income tax law, was still en¬ 
titled to deduct such federal income 
taxes from net earnings in calculat¬ 
ing its excise taxes for the years in 
question—Tennessee Aircraft v. Ev¬ 
ans, 229 S.W.2d 499, 190 Tenn. 321. 
Bequest for tax indulgence 

A corporation's claim for defer¬ 
ment of part of federal excess prof¬ 
its taxes, which claim was dependent 
on the discretion of public officials 
and had not been determined, was not 
a fixed and definite amount which 
corporation could require the state 
commissioner of finance to deduct in 
determining “net earnings” of cor¬ 
poration on which to base state ex¬ 
cise tax—Southern Coal Co v. Mc- 
Canless, 192 S.W.2d 1003, 183 Tenn. 
457, 

78. Mont—Gallatin Farmers Co. v. 
Shannon, 93 P.2d 953, 109 Mont. 
155. 

Utah—Tintic Standard Mining Co. v. 
Utah County, 15 P.2d 633, 80 Utah 
491. 

Salaries of ofiosrs 

Utah.—Tintic Standard Mining Co. v. 

Utah County, supra. 

78. Utah.—Tintic Standard Mining 
Co. v. Utah County, supra. 

61 C.J. p 688 note 58 [a] (2). 

80 . Cal.—Corporation of America v. 

Johnson, 60 P.2d 417, 7 Cal.2d 295. 
Or.—Broadway-Madison Corp. v. 
Fisher, 102 F.2d 194, 164 Or. 401. 
Assessments for street improve¬ 
ments are not deductible.—Mobile 
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Light & R. Co v. City of Mobile, 76 
So 889, 200 Ala. 141. 

Tax assessed on property before 
its acquisition and subsequently paid 
could hot be deducted as tax "paid or 
accrued" within tax year; such pay¬ 
ment is payment of part of pur¬ 
chase price, not payment of tax; and 
statute relating to right of grantor 
and grantee of real estate as be¬ 
tween themselves with respect to 
such taxes was inapplicable.—Broad¬ 
way-Madison Corp. v. Fisher, 102 P. 
2d 194, 164 Or. 401. 

Federal income tax; consolidated re¬ 
turn 

Where corporation having net in¬ 
come made consolidated return to 
federal government and because of 
affiliates' losses paid no federal tax, 
federal income taxes did not ac¬ 
crue against corporation having net 
income and were not paid by losses 
of affiliated corporations within stat¬ 
ute authorizing deductions from 
state tax for accrued federal taxes — 
Corporation of America v. Johnson, 

60 P.2d 417, 7 Cal.2d 296. 

Federal exoess profits tax 

Vt.—Fairbanks, Morse & Co. v. Har¬ 
vey, 47 A 2d 123, 114 Vt. 425. 
State held not required to allow fed¬ 
eral income tax as deduction 
U.S.—Gorham Mfg. Co. v. Travisi, 
D.C.N.Y., 274 F 975, affirmed Same 
v. State Tax Commission of New 
York, 45 S.Ct. 80, 266 U.S. 265, 69 L. 
Ed. 279. 

81. Ala.—Title Guarantee Loan & 
Trust Co. v. State, 165 So. 805, 228 
Ala. 636, followed in State v. Title 
Guarantee Loan A Trust Co„ 155 
So. 309, 228 Ala. 440. 

88. Ky.—Commonwealth v. Louis¬ 
ville Gas A Electric Co.. 128 S.W. 
2d 778, 278 Ky. 466. 

61 C.J. p 684 note 19 [a]. 

▲mount set up on books or in re¬ 
port as depreciation is not binding 
on assessor.—Commonwealth v. Lou¬ 
isville Gas ▲ Electric Co., supra. 
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is generally allowed 88 as a deduction in computing 
net income. Interest paid is ordinarily a deductible 
item, 84 but under some statutes, interest on in¬ 
debtedness to stockholders is not deductible or is 
deductible only in part. 86 Where evidences of in¬ 
debtedness are issued at a discount, the discount 
and the expense incurred in the issuance have been 
held deductible in computing net income. 86 In or¬ 
der to establish a bad debt deduction, it must be 


shown that there is a debt, which was ascertained 
to be worthless and written off during the tax 
year. 87 

Dividends paid shareholders are not to be de¬ 
ducted in computing net income, 88 but patronage 
dividends issued to customers by a cooperative as¬ 
sociation have been held to be deductible. 89 Under 
some statutes, dividends declared from income in- 


83* Cal—Burton E. Green Inv. Co 
v. McColgan, 140 P 2d 461. 60 Cal. 
App 2d 224. 

Utah.—New Park Min Co. v. State 
Tax Commission, 196 P.2d 485, 113 
4 Utah 410. 

Constitutional right 

Oil company Is not entitled as mat¬ 
ter of constitutional right to deple¬ 
tion allowance in computing income 
to determine amount of franchise tax 
based on net income—Fullerton Oil 
Co< ▼. Johnson, 39 P.2d 796, 2 Cal 2d 
162. 

legislative discretion 

In computing franchise tax based 
on net income, allowance for deple¬ 
tion in computing net income in case 
of oil and gas properties is at best 
an approximation, and computation 
of depletion is of such highly techni¬ 
cal nature that in absence of clear 
proof to contrary legislative discre¬ 
tion should not be interfered with — 
Fullerton Oil Co. v. Johnson, supra. 
Seduction of federal taxes 

In computing franchise tax paya¬ 
ble by copper mining company, com¬ 
pany was required to deduct federal 
taxes before applying statutory for¬ 
mula to determine depletion allow¬ 
ance.—Kennecott Copper Co. v. State 
Tax Commission, Utah, 221 P 2d 867 
—New Park Min Co v State Tax 
Commission, 196 P 2d 486, 113 Utah 
410. 

84. Cal —Hise v McColgan, 148 P. 

2d 616, 24 Cal 2d 147 
61 C.J. p 684 note 19 [b]. 

Interest which will not he paid 
Where assets of building and loan 
association in liquidation were in¬ 
sufficient to pay principal and there 
was a probability that no interest 
would be paid on claim, Franchise 
Tax Act section allowing deduction 
of interest “paid or accrued" did 
not authorize deduction from gross 
income of accrued interest in com¬ 
puting tax.—Hise v. McColgan, su¬ 
pra. 

Vayments on preferred stock 

Securities designated as cumula¬ 
tive preferred stock drawn in Usual 
form* and providing for the acquisi¬ 
tion of voting rights by holders 
thereof if dividends were not paid 
constituted “preferred stock" and 
not ^evidences of Indebtedness," and 
payments made thereunder were 
"dividends" and not payments of "in¬ 


terest" on indebtedness for which a 
deduction could be made in comput¬ 
ing franchise tax notwithstanding 
such securities were redeemable at 
end of fixed period at par plus any 
unpaid accumulated dividends, and in 
the event of failure to redeem hold¬ 
ers would have the rights of a gen¬ 
eral creditor to sue for the principal 
value of securities and any accumu¬ 
lated unpaid dividends.—Pacific 

Southwest Realty Co. v. McColgan, 
128 P 2d 86, 53 Cal App 2d 649. 
Interest paid to parent corporation 
Where foreign corporation's sub¬ 
sidiaries paid eighty per cent of their 
net income to foreign corporation as 
interest at twelve per cent on money 
advanced by corporation to be used 
in the loan business, burden was on 
subsidiary objecting to excise tax to 
show that the twelve per cent inter¬ 
est charge, claimed as deductible 
item, was reasonable, and burden 
was not sustained by showing that 
foreign corporation was advancing 
large sums of money to Itself for 
purposes which would prevent any 
other concern from making such ad¬ 
vances —Beneficial Loan Soc of Ore¬ 
gon v State Tax Commission, 95 P 
2d 429, 163 Or. 211. 

85. NY—People ex rel. Sam S. 
Glauber, Inc , v Graves, 16 N.Y S 
2d 754, 258 App Dlv. 1006. 

Statute held valid 

N.Y.—Application of Markt & Ham- 
macher Co., 16 N.Y.S 2d 774, 258 
App Div. 363, affirmed Markt & 

I Hammacher Co. v. Graves, 28 N.E 
2d 412, 283 N.Y. 691. 

The purpose of statute prohibiting, 
for corporate franchise tax purposes, 
the deduction from gross Income of 
interest on indebtedness to stock¬ 
holders or members of their families, 
was to prevent deliberate tax eva¬ 
sion by preventing corporations and 
stockholders from passing rights to 
Interest or indebtedness to wives and 
other relatives.—Application of Mar¬ 
kt & Hammacher Co., 16 N.Y.S 2d 
774, 258 App.Div. 363, affirmed Mar¬ 
kt A Hammacher Co. v. Graves, 28 
N.E.2d 412, 283 N.Y. 691—People ex 
rel. Retsoff Min, Co. v. Graves, 7 
N.Y.S,2d 769, 255 App.Div. 921, ap¬ 
peal dismissed People of State of 
New York ex rel. Retsof Min. Co. V. 
Graves, 60 S.Ct 87, 80f U.S, 56(3, 
84 L.Ed. 431. i 


Pledged stook 

A foreign corporation, owning all 
of its subsidiary domestic corpora¬ 
tion's capital stock, which it pledged 
to bank in trust as security for is¬ 
sue of its bonds under indenture pro¬ 
viding that all securities pledged 
should remain In pledgor’s name un¬ 
til default, was "stockholder" of 
subsidiary corporation within stat¬ 
ute imposing franchise tax measured 
by corporation’s entire net income, 
defined therein as total net Income 
from all sources without deduction 
of interest on indebtedness to stock¬ 
holders.—People ex rel. Retsotf Min¬ 
ing Co. v. Graves, 7 N.Y S 2d 769. 
255 App Div. 921, appeal dismissed 
People of State of New York ex rel 
Retsof Mining Co v. Graves, 60 S. 
Ct 87. 308 U.S. 503, 84 L.Ed. 431. 

80. Cal.—Pacific Southwest Realty 
Co. v. McColgan, 128 P.2d 86, 53 
Cal App 2d 649. 

Preferred stock 

Discount at which securities were 
sold and expense of Issuance of se¬ 
curities were not “deductible ex¬ 
penses" In computation of franchise 
tax of issuing corporation where se¬ 
curities were in fact preferred stock 
and not mere evidence of indebted¬ 
ness—Pacific Southwest Realty Co. 
v McColgan, supra. 

87. Utah—Bennett Glass A Paint 
Co. v. State Tax Commission, 100 
P 2d 567, 98 Utah 458, 128 A.L R. 
1246. 

"Bad debt” and "loss'* mutually ex- 
elusive 

The provision authorizing deduc¬ 
tion of losses sustained during the 
taxable year and not compensated for 
by insurance or otherwise in com¬ 
puting corporate franchise tax and 
the provision authorizing deduction 
of bad debts are mutually exclusive, 
and deductions as “bad debts" cannot 
be considered as "losses sustained." 
—Bennett Glass A Paint Co. v. State 
Tax Commission, supra. 

Loan to subsidiary bald bad debt 
Utah.—Bennett Glass A Paint Co. v. 
State Tax Commiselon, supra. 

88. Moot.—Gallatin Farmers Co. v. 
Shannon, 93 P.2d 953, 109 Mont. 
155. 

89. Mont.—Gallatin Farthers Co. v. 
Shannon* supra. 
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eluded in the measure of the tax imposed on the 
declaring corporation are deductible in computing 
the income of the recipient corporation.® 0 Under 


some statutes, rent paid may not be deducted in 
computing net income. 91 Where two or more 
branches or departments of a corporation's busi- 


90. Cal.—'Rosemary Properties v. 

McColgan, 177 T 2d 757, 29 Cal.2d 

677—Burton E Green Inv Co. v. 

McColgan. 140 P.2d 451, 60 Cal App. 

2d 224. 

The purpose of allowing this de¬ 
duction is to avoid double taxation 
and thereby prevent destruction of 
capital assets, and if the same divi¬ 
dend is Included in the measure of 
the tax paid by two taxpayers suc¬ 
cessively under the act, the result is 
prohibited multiple taxation—Bur¬ 
ton E Green Inv. Co. v. McColgan, 
supra. 

Doing business in state 

(1) The deduction is available only 
where the corporation declaring the 
dividend was doing business in the 
state —Golden State Theatre & Real¬ 
ty Corp v Johnson, 133 P 2d 395, 
21 Cal.2d 493 

(2) California corporation owning 
all capital stock of Delaware cor¬ 
poration was held entitled to deduct 
dividends received from Delaware 
corporation which did no business 
within state, but which had received 
such dividends from corporations do¬ 
ing business within state on business 
transacted therein in which Dela¬ 
ware corporation owned stock, since 
tax on income had been paid by cor¬ 
porations doing business within 
state Pact that portion of dividends 
received by California corporation 
through its ownership of stock in 
Delaware corporation was received 
by Delaware corporation through its 
ownership of stock in corporation 
not doing business within state, but 
owning stock in corporations which 
did, did not require inclusion of such 
portion of dividends in taxable in¬ 
come of California corporation — 
Corporation of America v. Johnson, 
60 P 2d 417, 7 Cal 2d 295. 

f2) Corporation which made sev¬ 
eral purchases and sales of bonds 
and corporate stock was "'doing busi¬ 
ness" as such term is used in Fran¬ 
chise Tax Act provision for deduc¬ 
tion from gross income of dividends 
received from corporation doing busi¬ 
ness in the state—Carson Estate Co 
v. McColgan, 133 P.2d 636, 21 Cal.2d 
616. 

(4) Corporation which received 
and distributed dividends from whol¬ 
ly owned subsidiaries but which alBO 
authorized loans, the purchase of real 
estate, arranged for improvements in 
rented premises and gave certain ten¬ 
ants notices to quit was "doing busi¬ 
ness" In the state.—Golden State 
Theatre ft Realty Corp. v. Johnson, 
183 f\2d 896. 21 Cal.2d 498. 

(6) State is not compelled to fol¬ 
low dividends through various corpo¬ 


rations to determine whether income 
arose out of business done within 
state so as to authorize exemption 
from tax on such income, since bur¬ 
den is on taxpayer under statute.— 
Corporation of America y. Johnson, 
60 P 2d 417, 7 Cal 2d 295. 

Holding companies 

(1) A corporation which author¬ 
ized indorsement of notes of its sub¬ 
sidiaries, authorized various real es¬ 
tate transactions, and acted as land¬ 
lord was not a holding company 
within meaning of provisions for 
deduction from gross income of div¬ 
idends received from a corporation 
doing business in the state except 
holding companies engaging in no 
activities other than the receipt and 
disbursement of dividends—Golden 
State Theatre ft Realty Corp v 
Johnson, 133 P.2d 395, 21 Cal 2d 493 

(2) The holding company amend¬ 
ment to provision for deduction from 
gross income of dividends received 
from a corporation doing business In 
the state declared from income aris¬ 
ing out of business done in state, and 
excluding certain holding companies 
from the term "doing business," did 
not exclude holding companies for 
first time but limited exclusion to 
corporations of a more restricted 
class than those previously regarded 
as holding companies —Golden State 
Theatre ft Realty Corp. v. Johnson, 
supra. 

Dividend declared oat of income 

(1) Any dividend paid from earn¬ 
ings or profits would be a dividend 
paid out of income included in the 
measure of the tax, and as such 
would be exempt from a franchise 
tax in the hands of the recipient 
corporation—Rosemary Properties v 
McColgan, 177 P 2d 757, 29 Cal.2d 
677—Burton E. Green Inv. Co. v 
McColgan, 140 P.2d 451, 60 C&l.App. 
2d 224. 

(2) A domestic corporation was 
entitled to deduct from its gross in¬ 
come, in computing its net income 

| for franchise tax purposes, entire 
amounts of dividends paid to it by 
another such corporation from its 
earnings and profits, exceeding its 
net income, after statutory deduc¬ 
tion for depletion, from royalties re¬ 
ceived from lessees of its oil and gas 
properties.—Rosemary Properties v. 
McColgan, 177 P.2d 757, 29 Cal.2d 
677—Burton E. Green Inv. Co. v. Me* 
Colgan, 140 P.2d 451, 60 Cal.App.2d 
224. 

(3) The section of the statute pro¬ 
viding that in computing net Income 
no deduction shall be allowed for any 
amount otherwise allowable as a de¬ 
duction which is allocable to Income 

8 77 


not included in the measure of the 
franchise tax was designed to pre¬ 
vent corporations from deducting 
amounts properly allocable to in¬ 
come, but not subject to franchise 
taxation, and "income" was used as 
"gross income" not subject to the 
franchise tax, and not as "net in¬ 
come "—Burton E. Green Inv. Co. v. 
McColgan, supra. 

Dividends reoeived from corporation 
exempt from tax 

(1) Even if gross premiums tax 
paid by insurance company was 
merely in lieu of payment of fran¬ 
chise tax and in effect the company 
was subject to tax imposed by the 
Bank and Corporation Franchise Tax 
Act, stock dividends received by cor¬ 
porate taxpayer from the company 
would not be deductible In determin¬ 
ing taxpayer's net income for fran¬ 
chise tax purposes, in absence of a 
showing of what portion of the divi¬ 
dends was declared from premiums 
since gross premiums constituted the 
only measure of the tax imposed by 
the gross preimums tax act—John 
McClure Estate v. Johnson, 128 P 
2d 198, 53 Cal.App.2d 512. 

(2) The provision of the Bank and 
Corporation Franchise Tax Act au¬ 
thorizing deduction of dividends re¬ 
ceived by taxpayer from corporation 
doing business in the state, and de¬ 
clared from income included in meas¬ 
ure of tax imposed by the act on 
the corporation declaring the divi¬ 
dends, is not unconstitutional as 
failing to afford "equal protection 
of the law," or as being "discrimina¬ 
tory" or amounting to the taking of 
property without "due process of 
law," because it does not apply to 
dividends of insurance companies 
which are exempt from franchise tax, 
but subject to gross premiums tax — 
John McClure Estate v Johnson, su¬ 
pra. 

91. Conn—W. T Grant Co v Mc¬ 
Laughlin, 30 A.2d 921, 129 Conn 

663. 

Taxes paid by retail stores corpo¬ 
ration as lessee under various leases 
constituted a part of the "rent" 
which a corporation was not entitled 
to deduct in computing its franchise 
tax under the Corporation Business 
Tax Act where the money was paid 
for the privilege of occupying the 
premises.—W. T. Grant Co. v. Mc¬ 
Laughlin, supra. 

Oomp en s aU oa for ns# of personalty 

(1) Under Corporation Business 
Tax Act permitting no deduction of 
rents from gross income word "rent” 
is not used in technical meaning of 
compensation paid for occupancy of 
real property, but includes money 
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ness are separately conducted, and the corporation 
is separately taxable for each, losses incurred in 
one cannot be set off against the profits of another 
in determining the net income. 92 Where the tax 
is to be measured by “gross earnings/* it has been 
held that the entire operating income of the cor¬ 
poration is the basis of the tax, without deduction ; 98 
but there is also authority for the view that the cost 
of raw materials is to be deducted from gross 
receipts in arriving at “gross earnings.** 94 The as¬ 
sessing officer may be given discretion to deter¬ 
mine net income or net earnings 95 but it has been 
held that discretion vested in the assessing officer 
to determine net income is limited to administrative 
matters and does not extend to whether particular 
types of earnings are to be included in income. 96 

Tie-in with federal income tax . There is a 
tendency to tie the computation of a corporation's 
net income to the computation made for purposes 


of the federal income tax law. 97 Under some stat¬ 
utes, net income iB defined as, or presumed to be, the 
same as the corporation’s net income as determined 
for federal income tax purposes, 98 and the federal 
law and regulations as to the determination of net 
income apply except and to the extent that there is 
an express state provision to the contrary, 99 and the 
federal determination will be followed unless shown 
to be erroneous. 1 

§ 451. -Ascertainment of Amount of 

Dividends 

Where a corporation 1a subject to taxation on the 
baela of Its dividends, only dividends actually declared 
by it are to ba considered In making the assessment. 

Where a corporation is subject to taxation on the 
basis of its dividends, only dividends actually de¬ 
clared by it are to be considered in making the 
assessment, 2 and profits earned but not set aside or 


paid for use of personalty—Spector 
Motor Service v. Walsh, 61 A 2d 89, 
135 Conn. 37. 

(2) Where retail stores corpora¬ 
tion used in its business various 
types of automatic tabulating ma¬ 
chines and in connection therewith 
had agreement with business ma¬ 
chines company whereby taxpayer 
paid to company a sum a definite 
part of which was rental for the ma¬ 
chines and the balance of which was 
for other services and charges under 
the agreement, the amount paid for 
other services did not constitute 
“rent" and was deductible from the 
taxpayer's gross Income under the 
Corporation Business Tax Act of 
1935—W. T. Grant Co. v. McLaugh¬ 
lin, 30 A 2d 921, 129 Conn. 663. 

98. Mont—Rice Oil Co. v. Toole 
County, 284 P. 145, 86 Mont. 427. 

93. Conn—State v. United Electric 
Light A Water Co, 97 A, 857, 90 
Conn, 452. 

61 C.J. p 684 note 22, p 301 note 63 

[bj. 

94. D C.—District of Columbia v. 
Washington Gaslight Co., 46 App. 
D.C. 78—District of Columbia v. 
Georgetown Gaslight Co., 45 App. 
D.C. 63. 

95. Tenn.—Southern Coach Lines v. 
McCanless, 235 S W.2d 804, 191 
Tenn. 684—Southern Coal Co. v. 
McCanless, 192 8.W.2d 1003, 183 
Tenn. 457. 

Arbitrary methods 

The corporation excise tax law 
does not give the Commissioner of 
finance and taxation authority to 
agree to an arbitrary method of de¬ 
predation or determining lose from 
obsolescence.—Southern Coach Lines 
v. McCanless, 235 B.W.2d 304, 191 
Tsna. 634. 


96. Tenn —National Life A Accident 
Ins. Co. v. Dempster, 79 S.W.2d 
564, 168 Tenn. 446. 

97. Conn—McKesson A Robbins v. 
Walsh, 35 A.2d 865, 130 Conn. 460. 

Vt—Fairbanks, Morse A Co v Har¬ 
vey, 47 A.2d 123, 114 Vt. 425. 

Change In method of reporting In- 
oome 

Where corporate taxpayer was per¬ 
mitted by federal government to 
change its method of reporting Its 
income and, as a condition of such 
change, was required to Include in 
its federal tax return in the year of 
change its unrealized and unreported 
profits as of the beginning of that 
year, such profits were subject to the 
Corporate Net Income Tax Act for 
such year—Commonwealth v. Elec¬ 
trolux Corp., 67 A.2d 105, 362 Pa. 
333. 

98. N.T.—Pierce-Arrow Motor Corp. 
v. Mealey, 59 N.T S 2d 668, 270 
App Div. 288, appeal denied 67 N.E. 
2d 526, 295 N.T. 895—Ebling Co. 
v. Graves, 20 NY S.2d 123, 259 App. 
Div. 427, affirmed 30 N E 2d 726, 
284 N.T. 689. 

Pa.—Commonwealth v. Frank G. 
Shattuck Co., 46 Pa.Dist A Co. 199, 
52 Dauph.Co. 190. 

61 C.J. p 683 note 18 [a], p 688 note 
58 £aj. 

Measure of tax 

It is permissible to uee the net in¬ 
come returned to, and ascertained by, 
the federal government as the meas¬ 
ure of an excise tax for the priv¬ 
ilege of doing business.—Common¬ 
wealth v. Frank G. Shattuck Co., su¬ 
pra. 

Deductions allowed by federal law 

(1) Provision of corporation busi¬ 
ness tax act that deductions are to 
be based oh federal law effective on 
Mat day of income year indicates 
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legislative intent that state law is 
not intended to be based permanent¬ 
ly on federal tax law as it existed 
in 1936 when state law was first en¬ 
acted —McKesson A Robbins v. 
Walsh, 35 A 2d 865, 130 Conn 460. 

(2) Excess profits net income 
which was deductible by corporation 
in determining its adjusted net In¬ 
come subject to federal tax was not 
an “item deductible under the fed¬ 
eral corporation net income tax law" 
and so deductible from corporate in¬ 
come in determining franchise tax 
to be paid to the state under the 
business corporation act tying the 
act as to matter of deductions to 
the federal act, since the quoted 
phrase does not Include credit of 
sums subject to taxation under the 
federal law, and subtraction of which 
is allowed only for purpose of de¬ 
termining net income subject to a 
particular tax —McKesson A Robbins 
v. Walsh, supra. 

99. N.T.—Pierce-Arrow Motor Corp. 
v. Mealey, 59 N.T.S 2d 568, 270 App 
Div. 286, appeal denied 61 N.Y.S.2d 
626, 270 App.Div. 867, appeal de¬ 
nied 67 N.E.2d 526, 295 N.T. 895 
1. N.T.—Pierce-Arrow Motor Corp. 
v. Mealey, supra. 

fl. N.J.—State v. State Comptroller, 
28 A. 122, 54 N.J.Law 135. 
Dividend paid out of dividends 
The provision of privilege divi¬ 
dend tax law that it shall not apply 
to dividends, paid by domestic cor¬ 
poration out of Its income reported 
for taxation, to extent that its busi¬ 
ness consists In receipts and dis¬ 
tribution of dividends front which 
privilege dividend tax has been de¬ 
ducted, does not exempt from such 
tax as much of such corporation's 
dividend Income, not previously sub¬ 
jected to such tax, as is used by It 
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distributed as dividends are not to be included in 
the tax base.* It has been held that the payment 
of a dividend on part of the stock of a corporation 
raises a presumption that a dividend at the same rate 
has been declared on all the stock and justifies an 
assessment on that basis. 4 Preferred stock issued 
as a dividend on common stock is to be included in 
computing a tax measured by dividends made or 
declared. 6 A transaction whereby a new corpora¬ 
tion issued stock and bonds in exchange for the 
stock of an old corporation has been held to be 
the declaration of a dividend to the extent that the 
new securities represent a distribution of the old 
corporation’s surplus. 6 

Computation of rate of dividend. Where the tax 
depends on the amount or rate of the dividends 
declared by a corporation, the rate is to be computed 
on the amount of the capital paid in, and not the 
nominal or authorized capital. 7 Where a foreign 
corporation has all of its original capital invested 
in a foreign state, and an additional sum from ac¬ 


cumulated profits invested within the state, the 
dividend rate should be computed on the aggregate 
of the two amounts.* 

Value of dividend paid in stock . Stock of one 
corporation received by another corporation as part 
payment for property sold by the latter company 
to the former, and distributed to the stockholders of 
the latter as profits of the sale, is presumptively a 
dividend in the amount of the face value of the 
stock. 9 

§ 452. - Valuation of Shares of Stock 

Shares of stock in a corporation are normally asaeaaed 
for taxation at their actual or market value. 

While it has been said that the value of shares 
of stock of a corporation is measured for purposes 
of taxation by the amount of the corporation’s cap¬ 
ital, surplus, and undivided profits, 10 or by the ex¬ 
cess of its assets over its liabilities, 11 shares of 
stock are ordinarily to be assessed for taxation at 
their actual or market value, 12 as distinguished 


in declaring and paying dividends, 
so that domestic corporation is sub¬ 
ject to privilege tax on dividends, 
paid by it out of dividends paid to it 
by foreign corporation from income 
derived from business transacted in 
state without deduction of privilege 
dividend tax thereon.—Comet Co v. 
Wisconsin Department of Taxation, 
9 N.W.2d 620, 243 Wis. 117. 

3. NJ.—State v. State Comptroller, 
28 A. 122, 54 NJ.Law 135. 

61 C.J. p 685 note 29. 

4. Pa—Atlantic, etc, Tel. Co v. 
Commonwealth, 3 Brewst. 366. 

61 C.J. p 685 note 30 

5. NY.—People ex rel. Eastern 
Bldg. Corporation v. Lynch, 281 
N.Y.S. 306. 245 App.Div. 787. 

9. NY.—People ex rel. Wedgewood 
Realty Co v. Lynch, 186 N E 673, 
262 N.Y. 202, motion denied 188 N. 
E. 673, 262 N.Y. 202, reargument 
denied 189 N.E 749, 263 NY. 669. 
Appreciation In value of real estate 
Tax commission, in computing 
franchise tax, should include as prof¬ 
its appreciation in value of old cor¬ 
poration’s real estate, in determining 
extent to which new corporation’s 
bond issue represented distribution 
of old corporation's surplus—Peo¬ 
ple ex rel, Wedgewood Realty Co. v. 
Lynch, 188 N.E. 102. 262 NY 644, 
reargument denied 189 N.E. 749, 263 
N.Y. 669. 

7. Pa.—Philadelphia v. Philadelphia, 
etc., Pass. R. Co, 52 Pa. 177—Sec¬ 
ond St, etc., Pass. R. Co. v. Phila¬ 
delphia, 51 Pa. 465. 

8 . N.Y.—People ex rel. Long Dock 
Mills dc Elevator v. Wilson, 106 N. 


YS 1, 121 AppDiv. 376, affirmed 
87 NE 1125, 193 NY. 671 

9. NY —People ex rel. Queens 

County Water Co. v. Travis, 157 
NYS 943, 171 AppDiv. 621, affirm¬ 
ed 114 NE 1079. 219 N.Y. 571. 

10. Idaho —First Nat. Bank v. 
Washington County, 105 P. 1053, 
17 Idaho 306. 

61 C.J. p 685 note 35. 

Assessment of stock against stock¬ 
holders or corporation see supra S 
421 

Valuation of entire capital of cor¬ 
poration see supra | 447. 

11. Iowa.—Equitable Life Ins. Co. 
of Iowa v. Des Moines, 223 N.W. 
744, 207 Iowa 879. 

61 C.J. p 685 note 36. 

12. Ala—State Dept of Revenue v 
Birmingham Realty Co, 50 So.2d 
760, 255 Ala. 269—State v. West 
Point Mfg. Co., 183 So. 449, 286 
Ala. 467. 

61 C.J p 685 note 37. 

Undistributed dividends 

The interpretation of the statute 
taxing shares of domestic corpora¬ 
tions at sixty per cent of their value 
to record owner, to mean that the 
shares are to be assessed at their 
fair and reasonable market value at 
the beginning of the tax year, is not 
inconsistent with statute requiring 
tax authorities, in arriving at val¬ 
ue of shares of a corporation for tax¬ 
ation purposes, to treat all dividends 
earned or declared and not distrib¬ 
uted as assets of the corporation.*- 
State v. West Point Mfg. Co., supra. 

The fair and reasonable market 
value of shares, for purpose of tax¬ 
ation, is not to be determined from 
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any one item of evidence but from 
the composite relevant facts, and 
the several elements required to be 
embodied in the return made by the 
taxpayer are to aid the tax authori¬ 
ties in discovering fabrications to 
avoid a just assessment at a fair 
and reasonable market value, as well 
as to enable them to And the value 
—State v. West Point Mfg Co., su¬ 
pra. 

Paotors considered in determining 
taxable value 

In determining taxable value of 
stock, even of a close corporation, 
the ratio of assets to liabilities, fund¬ 
ed debt, character of assets, value of 
assets, volume of business, imperma¬ 
nence of business, attractiveness of 
stock to Investors, stability of net 
income from the assets, or any oth¬ 
er impediments to true taxable val¬ 
ue may be considered —Root v 
Wood, 21 So 2d 133, 155 Fla. 613. 
Preferred stock 

Where according to books of cor¬ 
poration it had assets of a value 
three and one half times amount of 
its preferred stock, tax commission 
did not act arbitrarily in Axing val¬ 
ue of preferred stock at par for tax¬ 
ation purposes notwithstanding cor¬ 
poration had sustained net loss dur¬ 
ing Ave preceding years and no div¬ 
idend had been paid on the stock 
some of which allegedly had been 
sold for fifty per cent of par and 
valuation for prior year had been Ax¬ 
ed at fifty per cent of par.—Parks v. 
Guokenberger. 42 NJ£.2d 784, 69 Ohio 
App. 33. 

large block of stook 

In valuing for taxation as of Jan¬ 
uary 1 of each year under the intang- 
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from the pgr or nominal value 13 and from book 
value. 14 Market vglue is the price at which the 
shares are selling day by day on a stock market. 16 
Where no market value for shares exists, their ac¬ 
tual value is to be ascertained; 16 and, if there have 
been no sales, and no evidence of the actual value 
appears, the amount paid in on the shares may be 
taken as their fair value. 17 Market value is not an 
invariable test of true value but is merely a con¬ 
venient index thereof under normal conditions. 18 
The price paid for shares at a single or occasional 
private sale is not conclusive. 13 

Deductions . Such deductions from the value of 
shares of stock may be made as are provided for 
by statute. 20 Under statutes so providing, there is 
to be deducted, from the ascertained value of shares 
of stock, a proportional part of the value of real 
estate or other tangible property of the corporation 


which is separately assessed and taxed. 21 Unless 
otherwise provided by statute, 22 no deduction is to 
be made for United States bonds or other tax-ex¬ 
empt securities or property in which a part of the 
capital of the corporation is invested. 28 

§ 453. — Computation of Franchise Tax 

A franchise tax on a corporation Is to be computed on 
suoh basis and by such method as may be specified by 
statute. 

Under statutes which impose on corporations an 
excise or privilege tax, or license fee, often referred 
to as a “franchise tax,” for the privilege of exist¬ 
ing or doing business, the tax is not to be computed 
on the basis of the value of the corporation’s fran¬ 
chises or privileges, considered as property or as¬ 
sets, but on such basis or by such method as may be 
arbitrarily specified by the statute. 24 Accordingly, 


lble personal property tax law a 
large block of common capital stock 
In hands of trustees of charitable 
trust estate and listed on and dealt 
in on the New York Stock Exchange, 
tax assessor was required to value 
the stock at same price per share 
as the stock was selling on the ex¬ 
change at close of business on the 
preceding December 31, and the 
blockage rule or discount theory was 
not applicable, in absence of any ne¬ 
cessity to place a large block of the 
stock on the market—Florida Nat. 
Bank of Jacksonville v. Simpson, 
Fla., 69 So.2d 761. 

13. Iowa—Bridgman v. Keokuk, 33 
NW. 356, 72 Iowa 42. 

61 C.J. p 686 note 38. 

14. Ky—Board of Supers of City of 
Frankfort v. State Nat. Bank of 
Frankfort, 189 S.W.2d 942, 300 Ky. 
620. 

Mass—National Bank of Commerce 
v. New Bedford, 29 N.E 632, 166 
Mass. 813. 

15. Ky.—Klein v. Jefferson County 
Board of Tax Sup'rs, 18 S,W.2d 
1009. 230 Ky. 182, affirmed 61 S.Ct. 
16, 282 U.S. 19, 76 L.Ed. 140. 

srtuaerous tranaaettoas by tuntrou 
persons 

The term “market value" of com¬ 
mon stock of a taxpayer, for purpose 
of assessment for taxation, indicates 
price established in a market where 
stook is dealt in by such a multitude 
of persons, and in such a large num¬ 
ber of transactions, as to standard¬ 
ise the price; a limited number of 
private Individual dealings are not 
sufficient in themselves to establish 
a reasonable market value of eom^ 
mon stock; proof of market value 
can be made only by ope qt the rec¬ 
ognised methods of proving the price 
current Ip a market.—State Dept, of 


Revenue v. Birmingham Realty Co., 
50 So.2d 760, 255 Ala 269. 

16. U.S.—Barrett v. O’Brien, Ind, 
224 F 427, 140 C.C A 121. 

17. Pa.—Commonwealth v People’s 
Traction Co, 39 A. 42, 183 Pa. 405 

18. N.J —Universal Ins Co v. State 
Board of Tax Appeals, 193 A. 915, 
118 N.J.Law 538, affirmed Univer¬ 
sal Ins Co. v State Board of Tax 
Appeals of New Jersey, 198 A. 836, 
120 N.J Law 185, affirmed 59 S Ct 
918, 307 U.S. 313, 616, 83 L Ed. 1312. 

"True value" 

(1) The “true value in money" of 
stock in a corporation, for purpose 
of taxation, is not equivalent to 
market or book value, in determining 
the “true value in money,” matters 
to be considered are earnings, past 
and present, future dividend-earning 
power, future prospects, value of 
good will, management, financial 
soundness, closeness of ownership, 
quantities held, salaries paid, busi¬ 
ness policies, costs, obsolescence, tax 
burdens and interest charges, corpo¬ 
ration reports, market reports and 
other matters.—Clark v. Gl&nder, 86 
N.E.2d 291, 151 Ohio St 229. 

(2) The measure in money of the 
"true value” of a corporation’s stocks 
for purposes of taxation is fixed by 
what the property would sell for as 
of the day it was assessed at a fair 
and bona fide sale by private con¬ 
tract or what in the opinion of the 
assessor, based on his Investigation 
and all the proofs, could be obtained 
for the property in money at a fair 
sale as of the day it was assessed 
between a willing seller and a willing 
buyer, although the one is not ob¬ 
liged to sell or the other obliged to 
buy.—Universal Ins. Co. v. State 
Bogrd of Tax Appeals, 193 A. 915, U8 
N.J.Law 538, affirmed Universal Ins. 
Co. v., State Board of Tax Appeals 
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I of New Jersey, 198 A. 836, 120 NJ 
Law 185, affirmed 69 S.Ct 918, 307 U. 
S. 313, 616, 83 LEd 1312. 

19. Iowa—McElhinney v. Rainbow, 
161 NW 700, 179 Iowa 658 
Ky.—Greensburg Deposit Bank v. 
Commonwealth, 20 S W.2d 979, 230 
Ky. 798 

30. Md —Baltimore v. German- 

American Fire Ins Co of Balti¬ 
more City, 103 A 980, 132 Md. 380 

61 C J p 685 note 45. 

Deductions to be made in ascertain¬ 
ing valuation of entire capital of 
corporation see supra 15 448, 449 

31. Iowa.—Koochiching Co. v. 
Mitchell, 173 N.W 161, 186 Iowa 
1216. 

61 C J. p 685 note 47. 

Out-of*state property 
Taxation of stock certificates as 
far as their value represents corpo¬ 
ration’s property outside state is 
permitted by statute exempting from 
taxation shares of stock representing 
value of corporation’s property as¬ 
sessed for taxes—Lacoe v. San Die¬ 
go County, 92 P.2d 809, 33 Cal.App 2d 
692, appeal dismissed 60 S.Ct. 379, 
308 U.S. 527, 84 L.Ed. 445. 
aa. Ala.—Elmwood Cemetery Co. v. 

Tarrant, 64 So. 186, 170 Ala. 459. 

61 C.J. p 686 note 48. 

33. U.S—Cleveland Trust Co. v. 
Lander, Ohio, 22 S Ct. 394, 184 U. 
S. Ill, 46 L.Ed 456. 

61 C.J. p 686 note 49. 

84. Cal.—Corporation of America v. 

Johnson, 60 F.2d 417, 7 Cal 2d 295. 
Miss—Craig v, Columbus & Green¬ 
ville Ry. Co., 5 So 2d 681, 192 Mies, 
461. 

Ohio.—International Harvester Co. v* 
Evatt, 64 N.B.2d 63, 146 Ohio St 
68, affirmed 67 S.Ct. 444, 329 U.S. 
416, 91 LEd. 390, rehearing denied 
67 S.Ct 628, 829 U.S. 834, 91 L.Ed. 
706. 
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under the provisitins of particular statutes the tax i ployed by a corporation within the state; 25 the 
may be computed on the basis of the capital em- ] amount of its stock authorized or outstanding, 26 


Pa.—Commonwealth v. Electric Stor¬ 
age Battery Co., Com.Pl. t 67 Dauph. 
Co 201. 

Tenn—E L. Bruce Co. v. Evans, 228 
S W 2d 106, 190 Tenn. 176. 

•1 C.J. p 686 note 62 
Assessment of franchises and priv¬ 
ileges as property or assets see su¬ 
pra § 446. 

Computation of franchise tax on for¬ 
eign corporations see supra f 428 
Franchise tax on foreign corpora¬ 
tions generally see supra 9 190. 
Power of legislature as to measure 
of tax see supra 9 134. 

Accounting practice 

The determination of base on 
which which to compute franchise 
tax is to be made according to ap¬ 
plicable statutes rather than ac¬ 
cording to accounting practice not 
based on the statutes —North High 
Realty Co v. Evatt, 64 N E 2d 783, 
143 Ohio St. 231, 153 ALR. 686. 
Change in method of computing tan 

(1) Amendment changing method 
of computing tax for second taxable 
year of new corporation did not per¬ 
mit computation of tax for second 
year on basis of tax paid for first 
year, but required computation of 
tax on basis of net income for first 
taxable year—Filoli, Inc., v. John¬ 
son, 51 P 2d 1093. 4 Cal 2d 662. 

(2) Where 1936 amendments 

changing methods of computing 
franchise tax provided that amend¬ 
ments should apply to taxable years 
beginning after Dec. 31, 1934, amend¬ 
ments operated retrospectively as ap¬ 
plied to levying of franchise taxes 
for calendar year beginning Jan 
1, 1936.—American States Water 

Service Co of California v Johnson, 
88 P 2d 770, 31 Cal.App.2d 606. 

(3) Fact that amendment chang¬ 
ing method of computing franchise 
tax was retrospective did not of it¬ 
self invalidate the amended act.— 
American States Water Service Co. 
of California v. Johnson, supra. 

(4) Amendment of corporate fran¬ 
chise tax law so as to provide for 
assessment of tax against merging 
corporation on the basis of net in¬ 
come of all corporations Involved in 
merger is not unconstitutional, even 
though amendment was made retro¬ 
active to original enactment of fran¬ 
chise tax law—Pierce-Arrow Motor 
Corp. v. Mealey, 69 NTS 2d 668, 
270 App.Div. 286, appeal denied 61 
N.T.S 2d 526, 270 App Div. 867, ap¬ 
peal denied 67 NE 2d 626, 295 NY. 
895, motion granted 85 N.E.2d 334, 
299 N.Y. 661. 

(6) The filing of 1936 franchise tax 
report, under statute , as it existed 
prior to 1985 amendment increasing 
tax for year 1986, did not .give cor- 
84 C. J.S.—66 


por&tion filing report any vested 
rights with respect to amount of tax 
which could be lawfully levied after 
amendment, since report was merely 
received as evidence for purpose of 
computing tax and was not control¬ 
ling—American States Water Serv¬ 
ice Co. of California v Johnson, 88 
P.2d 770, 31 Cal .App 2d 606. 

Doing business 

(1) A domestic corporation which 
is not doing business within the 
meaning of the statute providing 
that business done by a corporation 
shall be considered in determining 
the amount of the franchise tax is 
not for that reason subject only to 
the minimum tax.—Cliffs Corp. v. 
Evatt, 35 N.E.2d 144, 138 Ohio St. 
336. 

(2) In determining whether a cor¬ 
poration was doing business, the 
events of all years of the corpora¬ 
tion’s existence must be given con¬ 
sideration; the fact that there was 
no corporate action on part of hold¬ 
ing company during the year pre¬ 
ceding the year for which franchise 
tax was imposed did not show that 
the holding company was not “doing 
business” during the tax year, where 
holding company was “doing busi¬ 
ness” in the year 1938 even though 
during that year there were no trans¬ 
actions, other than those necessary 
for the care and management of 
stocks owned and held—Cliffs Corp. 
v Evatt, supra. 

Tax payable in advauoe 

State can look to property owned 
by, and available to, corporation dur¬ 
ing ensuing year in carrying on cor¬ 
porate business in computing cor¬ 
porate franchise tax, since such tax 
is payable in advance—United North 
& South Development Co v Heath, 
Tex Civ App , 78 S.W 2d 650, error re¬ 
fused. 

Xuter-oox&pany accounts 

The statutory provisions relating 
to elimination of inter-company ac¬ 
counts in computing taxes of a par¬ 
ent corporation do not apply in the 
determination and assessment of cor¬ 
poration franchise taxes.—Ohio 
Match Co v Evatt, 9 Ohio Supp. 35. 
Prior oalendar year 

Under the provisions of a fran¬ 
chise tax act to such effect, the tax 
is computed for the previous calen¬ 
dar year or for such part of that 
year as the corporation was in ex¬ 
istence—In re International Match 
Corporation, C.C.A.N.Y., 79 F.2d 203, 
certiorari denied State of Delaware v. 
Irving Trust Co., 66 S.Ct 368, 296 U. 
S. 662, 80 L.Ed. 464, construing Del¬ 
aware statute. 

86. Ala.—Dowling v, Texas Co., 86 
| So 2d 590, 248 Ala. 96. 
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Mo.—State v. Freehold Investment 

Co., 264 S.W* 702. 806 Mo. 88. 

61 C J. p 686 note 53. 

Valuation of capital see supra 5 447. 
20. Kan.—Kansas Electric Power 

Co. v Ryan, 121 P 2d 217, 154 Kan. 

748. 

61 C.J. p 686 note 54. 

▼aiue immaterial 

The annual license fee payable by 
domestic corporation is computable 
on paid-up capital stock of corpora¬ 
tion without regard to its value — 
Kansas Electric Power Co v. Ryan, 
supra. 

Earned surplus of a corporation is 
not paid-up “capital stock” and can¬ 
not be added to paid-up capital stock 
so as to increase amount of annual 
license fee —Kansas Electric Pow¬ 
er Co v Ryan, supra 
Seduction iu volume of stock 

(1) A reduction of stock not made 
in conformity with statute and ac¬ 
companied by the filing of a certifi¬ 
cate of reduction with secretary of 
state will not operate to reduce 
amount of tax payable—Van Keuren 
& Son v Martin, 15 A 2d 278, 18 N J. 
Mlsc 681—Vulcan Wheels v. Martin, 
179 A 620, 13 N.JMisc 523. 

(2) Corporate stock once Issued 
is “outstanding,” within meaning of 
a tax statute, although returned to, 
and owned by, the corporation Issu¬ 
ing it, until retired and canceled as 
provided by statute relating to the 
reduction of capital stock—A B 
Frank Co v. Latham, 193 S.W.2d 
671, 145 Tex 30 

(3) “Treasury shares” of stock ac¬ 
quired by a corporation in consider¬ 
ation for transfer of corporate as¬ 
sets out of surplus constituted “is¬ 
sued and outstanding capital stock” 
subject to corporate franchise tax, 
treasury shares of a corporation are 
not precluded from being “outstand¬ 
ing” and subject to corporate fran¬ 
chise taxation on ground that qual¬ 
ities of debtor and creditor are unit¬ 
ed in the corporation and that ob¬ 
ligation is extinguished by confusion, 
in view of express statutory author¬ 
ization to local corporations to ac¬ 
quire their own capital stock and 
statutory provision for only legal 
method by which capital stock of 
corporation can be reduced—State v. 
Stewart Bros. Cotton Co., 190 So. 317, 
193 La. 16. 

(4) Preferred stock redeemed by 
corporation from surplus and can¬ 
celed, not in compliance with stat¬ 
ute relating to manner in which cap¬ 
ital stock may be increased, remain¬ 
ed “outstanding capital 8tock” for 
purpose of computing franchise tax¬ 
es.—A. B. Frank Co. v. Latham, 193 
SAV.2d 671, 145 Tex. 30. 
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its capital stock, surplus, and undivided profits, 87 | including borrowed capital 8 * or long-term debts ; 8 * 


(5) Where transferor corporation 
transferred assets and liabilities to 
transferee corporation in part con¬ 
sideration of transferee's stock, ceas¬ 
ed doing business, and canceled own 
stock surrendered by stockholders in 
exchange for transferee's stock, 
transferor was held entitled to have 
franchise tax for ensuing year fixed 
only on own stock still outstanding. 
—Majestic Household Utilities Cor¬ 
poration v. Stratton, 186 N.B. 522, 
353 Ill. 86, 89 AL.R. 852. 

(6) Transaction whereby corpora¬ 
tion acquired one-third of its capital 
stock in consideration for transfer of 
one-third of the corporate assets, 
taken from corporate surplus, did not 
effect a cancellation of the stock so 
as to reduce capital stock for pur¬ 
poses of corporate franchise taxa¬ 
tion.—State v. Stewart Bros. Cotton 
Co., 190 So 317, 193 La 16 

(7) Treasury shares acquired by 
corporation were not required to be 
valued at same amount for which 
they were acquired because of fact 
that officers of corporation would be 
prohibited from reissuing and dispos¬ 
ing of the stock for less than price 
they paid for it, and hence only par 
value of the shares acquired by the 
corporation was subject to franchise 
tax.—State v. Stewart Bros. Cotton 
Co., supra. 

(8) The purchase by a corpora¬ 
tion of its own shares which had been 
previously subscribed. Issued and 
outstanding did not restore the 
shares to the status of unissued 
shares but such treasury shares were 
to be considered as issued and out¬ 
standing for purpose of computing 
franchise tax —North High Realty 
Co. v. Bvatt, 64 NE.2d 783, 143 Ohio 
St 231, 153 A.L.R. 686. 

(9) An amount taken from surplus 
of corporation to acquire capital 
stock of the corporation for the cor¬ 
poration was not subject to franchise 
tax, since surplus was reduced by 
that amount and corporate officers 
were expressly authorized by law to 
use corporate surplus for that pur¬ 
pose—State v. Stewart Bros. Cotton 
Co, 190 So 317, 193 La. 16. 

27. Ala—State v Pullman-Standard 
Car Mfg Co, 179 So. 641, 235 Ala. 
493, 117 A.L.R. 498. 

La.—State v. Bisso Realty St Invest¬ 
ment Co., 167 So 87, 184 La. 579—- 
State v. Xeter Realty, 162 So. 29, 
182 La 414 

Tex.—United North St South Develop¬ 
ment Co. v. Heath, Clv.App.* 78 
S.W.3d 650, error refused. 

61 C.J. p 687 note 56. 

Valuation of capital generally see 
supra | 447. 
l tim for bad debts 
Corporation was not entitled to ex¬ 
clude ita reserve for bad debts from 


surplus in calculating its franchise 
tax where there was no discrimina¬ 
tion against corporation, since a bad 
debt can be excluded under statute 
only when It has actually become un- 
oollectable.—B. L. Bruce Co. ▼. Ev¬ 
ans, 228 S.W.ld 106, 190 Tenn. 176. 
Mswly discovered oil field 
Item representing increased valua¬ 
tion of newly discovered oil field car¬ 
ried on corporate books as unrealized 
appreciation, and listed in corporate 
franchise tax report as appreciated 
surplus, was held “surplus," which 
could be Included in determining 
franchise tax under statute making, 
among other items, corporation's 
surplus basis for tax, notwithstand¬ 
ing full, estimated, or appraised val¬ 
ue might not be fully realized from 
field—United North A South Devel¬ 
opment Co. v. Heath, Tex.Civ.App., 
78 S.W.2d 650, error refused. 

Holding company; deduction where 
subsidiary has paid tan 
Franchise tax on domestic hold¬ 
ing corporation measured by its cap¬ 
ital stock, surplus, and undivided 
profits, and permitting deduction of 
capital stock, surplus, and undivided 
profits of subsidiary corporations 
where latter had paid tax, if any. due 
by them, permitted deduction of en¬ 
tire capital stock, surplus, and un¬ 
divided profits of subsidiaries and 
not merely capital engaged in busi¬ 
ness In state on which subsidiary had 
paid tax —State v. Wesson Oil & 
Snowdrift Co., 157 So. 728, 180 La. 
823. 

No-par value stock 
The "value actually received" by 
corporation for no-par value stock 
issued under charter amendment to 
holders of par value stock in consid¬ 
eration of surrender and cancellation 
of such par value stock was, for 
franchise tax purposes, the actual 
value of the par value stock surren¬ 
dered, as represented by directors in 
order to secure charter amendment. 
—Sterling Oil & Refining Corp. v. 
Isbell, Tex.Civ.App., 202 S.W.2d 300. 

Liquidation dividend 

A corporation's reduction of value 
of its capital Btock, as fixed in its 
charter, by payment of cash dividend 
from its capital assets, without ob¬ 
serving formal statutory require¬ 
ments that such stock be reduced by 
stockholders* resolution, followed by 
filing of articles of reduction and 
issuance of certificate of reduction 
by secretary of state, did not have 
legal effect of reducing corporation's 
capital stock for franchise tax bur- 
poses.—State v. Louisiana Naviga¬ 
tion 6b Fisheries Co., I^uApp., 8 So. 
2d 796. 

Llstinr as oapltal stook 
ThS prlma facie effect of the list-* 
ing as capital stock of alleged svl- 
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dences of indebtedness issued to rep¬ 
resent timber oonveyed to corpora¬ 
tion in computing corporate fran¬ 
chise tax could not be overcome by 
showing as to actual value of evi¬ 
dences of indebtedness as represent¬ 
ed by actual timber held by corpora¬ 
tion.—Southern Package Corporation 
v. State Tax Commission, 16 So.2d 
856, 195 Miss. 864. 

28. La—State v. Banana Selling 
Co.. 170 So. 80, 185 La 668, 107 A 
L.R. 1298—State v. Union Bldg 
Corp., 170 So. 7, 185 La. 598, appeal 
dismissed Union Bldg Corp. v Con¬ 
way. 57 6 Ct 233, 299 U S. 515, 81 
L Ed 380. 

Debt to stockholders 
N.J.—Werner Mach. Co. v. Zink, 70 
A.2d 774, 6 N.J Super. 188. 

Assets less than debt 

Under corporate franchise tax 
statute Including borrowed capital 
in excess of capital stock, surplus, 
and undivided profits as basis for 
computing tax. corporation was lia¬ 
ble for franchise tax on outstanding 
indebtedness, even though value of 
assets was less than outstanding In¬ 
debtedness and capital stock was 
without actual value.—State v. Xeter 
Realty, 162 So. 29, 182 La. 414. 
impairment of oapltal 

(1) Under statute Imposing cor¬ 
poration franchise tax, entire amount 
of borrowed or additional capital 
used by corporation in its business 
and not the amount only by which 
such borrowed capital exceeds capital 
stock, surplus, and undivided profits 
must be added to capital stock, sur¬ 
plus, and undivided profits to deter¬ 
mine basis for computing corpora¬ 
tion franchise tax, and hence statute 
does not deny equal protection of 
the laws by discriminating arbitrari¬ 
ly against corporations having bor¬ 
rowed capital in excess of capital 
stock, surplus, and undivided profits. 
—State v. Mayer Sugar St Molasses 
Co, 16 6o.2d 251, 204 La. 742. 

(2) Payment of losses sustained 
by corporation by its principal stock¬ 
holder prevented impairment of the 
capital used In conduct of corpora¬ 
tion's business and suoh payments 
should be treated as "borrowed capi¬ 
tal" In determining basis for comput¬ 
ing franchise tax instead of deduct¬ 
ing losses from capital.—State v. 
Mayer Sugar St Molasses Co., supra. 

29. Tex.—RIveroaks Development 

Corp. V. Shepperd, Civ.App., 246 
S.W.2d 236. 

Debt Assumed by purchaser of prop¬ 
erty 

Whtire promissory notes sxecuted 
by corporations and secured by lien 
on real estate had not been paid, 
discharged, or released, they did 
not cease) to' be “outstanding notes" 
within the statute imposing corpora- 
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Its stated capital and paid-in surplus ; w the value 
of its shares 6 i stock;* 1 the value of its property 82 
01* its net worth;** dividends made or declared;* 4 
or its income or earnings. 85 Statutes imposing such 
franchise taxes sometimes provide for the deduction 
from the amount thereof of taxes paid, or other 
payments made of the nature of taxes. 86 The fact 


that a corporation was organized as a subsidiary of 
another corporation for the particular purpose of 
reducing the amount of the latter's franchise tax 
does not prevent such subsidiary corporation from 
being considered a separate entity in computing the 
tax. 87 


tion franchise taxes when corpora¬ 
tions contracted to sell such real 
estate to a purchaser who assumed 
the payment of the notes —Riveroaks 
Development Corp. v. Shepperd, su¬ 
pra. 

Mortgage on property 

Under statute imposing corpora¬ 
tion tax calculated in part from par 
value of all Interest-bearing indebt¬ 
edness of company taxed, where in¬ 
debtedness secured by mortgages on 
property of corporate taxpayer was 
not contracted or assumed by it and 
it was not personally liable therefor, 
it was error to include par value of 
mortgages in reckoning tax, even 
though in fact taxpayer might have 
had to pay mortgages to save prop¬ 
erty.—Lenox Realty Co v Hackett, 
187 A. 895. 122 Conn 143, 107 ALR 
1306. 

30. Ill —1242 Lake Shore Drive 
Bldg Corp v. Hughes. 17 NE2d 
38, 369 Ill 476 

Consideration received for stook 

issued is stated capital or paid-in 
surplus—1242 Lake Shore Drive 
Bldg. Corp v Hughes, supra 

31. Mass—Commissioner of Corpo¬ 

rations and Taxation v. Boston 
Edison Co, 39 N E 2d 584, 310 

Mass 674 

Ohio—Caxton Bldg Co. v. Evatt, 17 
Ohio Supp 196 
61 C J. p 687 note 66. 

Valuation of capital or capital stock 
see supra 8 447 

Valuation of shares of stock in gen¬ 
eral see supra f 452 
■hares valued from standpoint of 
Shareholder 

The term "shares constituting its 
capital stock," within corporate fran¬ 
chise tax statute providing that true 
value of corporate franchise is the 
fair cash value of all of shares con¬ 
stituting its capital stock, refers to 
shares outstanding in the hands of 
shareholders, and shares are to be 
regarded from the standpoint of 
shareholders and not from the stand¬ 
point of the corporation as the gen¬ 
eral assets of the corporation, and 
the Intrinsic value of assets and 
property of taxpayer was immaterial 
except in so far as It bore on value 
of shares in hands of the sharehold¬ 
ers.— Commissioner of Corporations 
and Taxation v. Boston Edison Co., 
39 N.E.2d 584, 310 Mass. 674. 
■xohaage value of Individual shares 
Up4er corporate franchise tax stat¬ 
ute providing that £air cash value of 


shares of taxpayer outstanding in 
hands of its shareholders should 
be taken as value of corporate fran¬ 
chise and that fair cash value was 
to be estimated from the true mar¬ 
ket value of the shares, the term 
"fair cash value" meant exchange 
value, and exchange value was to be 
estimated from exchange value of 
separate shares in hands of share¬ 
holders and not from the exchange 
value of all the shares considered as 
a unit.—Commissioner of Corpora¬ 
tions and Taxation v. Boston Edison 
Co., supra. 

33. Mich—Appeal of Hoskins Mfg 
Co, 259 N.W. 334, 270 Mich. 592 
61 C.J. p 687 note 57. 

Valuation of corporate property see 
supra 8 444. 

“Net value” held actual value 

Mich—Appeal of Hoskins Mfg. Co., 
supra. 

33. N.J —Cllffside Dyeing Corp v 
Zink, 70 A 2d 778, 6 N J.Super 185 

Debt to stockholder’s close relatives 
Under the Corporation Business 
Tax Act imposing annual franchise 
tax measured by net worth which 
includes Indebtedness owing directly 
or "indirectly’’ to holders of ten per 
cent or more of capital stock, debts 
owed by corporation to estate of sole 
stockholder’s deceased father, to 
stockholder’s wife in trust for son 
and daughter, and to stockholder's 
sisters, none of whom were shown 
to be owners of the corporation, were 
not to be included in the tax base 
as indebtedness owing "indirectly" 
to holders of ten per cent of the 
stock —Werner Mach. Co. v. Zink, 70 
A.2d 774, 6 NJ Super. 188. 

34. N Y.—People ex rel. Eastern 
Bldg Corporation v. Lynch, 281 N. 
Y.S. 306, 245 App.Div. 787. 

35. Cal.—Southern Pac. Co. v. Mc- 
Colgan, 156 P.2d 81, 68 Cal.App.2d 
48—Burton E. Green Inv. Co v. 
McColgan, 140 P 2d 451, 60 Cal App. 
2d 224. 

Or.—Broadway-Mddison Corp. v. 

Fisher, 102 P 2d 194, 164 Or. 401. 

61 C.J. p 688 note 58. 

Ascertainment of amount of income 
for tax purposes see supra 8 4 SO 
Merged corporation 
N.Y,—Pierce-Arrow Motor Corp. v. 
Mealey, 59 N Y.S 2d 568, 270 App. 
Div. 286 appeal denied 61 N.Y.S 2d 
626, 270 App Div. 867, appeal de¬ 
nied 67 NE.2d 526, 295 N.Y*. 895, 
motion granted 85 N.E.2d 334, 299 
N.Y. 551. 


Molding company | doing business 

Receipt of dividend income by a 
holding company which engages in 
no other activities does not consti¬ 
tute "doing business" within mean¬ 
ing of Bank and Corporation Fran¬ 
chise Tax Act, and such dividend in¬ 
come is not, as to the holding com¬ 
pany to which it is paid, Income from 
business done; and if corporation en¬ 
gages in other activities but also acts 
as a holding company, its holding 
company activities do not constitute 
"doing business,” nor are dividends 
paid to it income from business done 
—Southern Pac. Co. v. McColgan, 
156 P.2d 81, 68 Ckl.App.2d 48 
Met loss, but profit on business in 
state 

A corporation doing business with¬ 
in and without the state is subject 
to assessment of corporation excise 
tax if its business within the state 
yields a net return, even though busi¬ 
ness done elsewhere caused it to sus¬ 
tain an overall net loss —Edward 
Hines Lumber Co. v. Galloway, 154 
P 2d 639, 175 Or. 624. 

36. N.Y.—New York Rys Corp. v. 

City of New York, 41 N E 2d 82, 

287 N.Y.S. 621. 

61 C J p 688 note 59. 

Payments in nature of tan 

Where street railway corporation 
operating in New York City under 
special franchises granted to various 
railroad corporations, some of which 
special franchises were still owned 
by corporations controlled by street 
railway corporation but not merged 
with it and constituting separate cor¬ 
porate entities and the tax on such 
separate franchises was separately 
assessed and each such corporation 
was permitted to take statutory de¬ 
duction from such assessment for 
payments made to the city in the na¬ 
ture of a tax, on acquisition by the 
street railway corporation of the ag¬ 
gregate of the separate franchises it 
was entitled to deduct from a single 
assessment on such aggregate the 
entire amount it was required to pay 
to the city in the nature of a tax, 
notwithstanding that its total tax 
burden was thereby reduced —New 
York Rys. Corp. v. City of New York. 
41 NB.2d 82, 287 NY. 321, appeal 
denied 26 N.Y.S.2d 494, 261 App.Div. 
942. 

37. N.Y.—Fox Film Corp. v. Lough- 

man, 251 N.Y.S. 693, 233 App Div. 

58. 

R.I.—Washburn Wire Co. v. Bliss, 

105 A. 179. 42 R.L 82. 
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, Apportionment; exclusion of business done or 
capital employed outside state . Where a corpora¬ 
tion engages in foreign or interstate commerce or 
does business in bther itates, considerations of 
fairness and avoiding double taxation as well as 
constitutional inhibitions against burdening inter¬ 
state or foreign commerce and taxing property out¬ 
side the state have led to the enactment of statutes 
under which income earned and capital employed 
outside the state are excluded from the measure 
of the franchise tax imposed on the corporation, or 
the measure of the tax is restricted to business done 
in the state, capital employed therein and receipts 
derived therefrom, or the tax is apportioned between 


e* q.J*& 

the business done, the capital employed, and the in¬ 
come earned within and without the state, 38 Where 
a corporation acts only within the state, the statute 
is inapplicable, 33 even though it engages in inter¬ 
state commerce. 43 Where the corporation operates 
a separate business entirely outside the state, the 
property and income thereof are not to be included 
in computing its franchise tax. 41 

Where the corporation is engaged in a unitary 
business within and without the state, it is subject 
to an allocation or apportionment method of taxa¬ 
tion under which its franchise tax is computed 
on a proportion of its entire capital or income, 42 


38. Conn.—Spector Motor Service v. 
Walsh, 61 A.2d 89, 135 COnn. 37. 

Pa.—Commonwealth v. Charles S 
Walton & Co., Com PL, 63 Dauph. 
Co. 279. 

Utah.—American Inv. Corp. v. State 
Tax Commission, 120 P.2d 331, 101 
Utah 189—California Packing Corp. 
v. State Tax Commission, 93 P.2d 
463, 97 Utah 367. 

61 C.J. p 683 note 18 [c], p 686 note 
53 [a], p 688 note 58 [a] (7). 
Corporate franchise taxes as: 

Burdens on interstate commeroe 
see Commerce $118 
Denial of equal protection of law 
see Constitutional Law 9 527. 
Violative of due process of law 
see Constitutional Law 9 648 e 
(7). 

Apportionment held to apply to both 
domestic and foreign corporations 
S D.—Northwest Finance Co. v. Nord, 
19 N.W.2d 678, 70 S D. 649. 
Centals from out-of-state property 
Rentals received by corporation 
engaging in Investment business in 
state from properties located outside 
the state were required to be allo¬ 
cated to the state for purpose of com¬ 
puting corporation’s franchise tax on 
ground that they were derived from 
"business done” in the state —J, M. & 

M. S. Browning Co. v. State Tax 
Commission, 154 P.2d 993, 107 Utah 
457. 

39. Cal.—Irvine Co. v. McColgan, 15 
P.2d 847, 26 Cal.2d 160, 167 A.D.R. 
934. 

N. Y.—Application of Markt St Ham- 
macher Co., 16 N.Y.S.2d 774, 268 
App.Dlv. 363, affirmed Markt & 
Hammacher Co. v. Graves, 28 N.B 
2d 412, 283 N.Y. *91. 

Ohio.—Baldwin Co. v. Glander, 17 
Ohio Sujpp. 202, affirmed 70 N.E. 
2d 886. 147 Ohio St 287. 

Corporation marketing good* out- 
aide state through factors is not 
doing business outside the state.— 
Irvine Co. v, McColgan, 167 P.2d 
347, 26 Cal.2d 160, 167 A.L.R. 934. 
ga outside the state 
The presence outside the ^tate of 


corporation's property alone does not 
constitute "doing business" outside 
the state, and maintenance of stock 
by corporation in selling state does 
not make the selling thereof the 
business of the corporation rather 
than that of broker, in determining 
whether foreign corporation was en¬ 
titled tp have part of its income al¬ 
located as being attributable to busi¬ 
ness done outside the state.—Irvine 
Co. v. McColgan, supra. 

Sales as doing business in other 
states 

A manufacturing corporation is 
regarded as doing business in the 
state where it is located to the full 
extent of its sales except as to such 
sales as constitute doing business in 
another state —Baldwin Co v Glan¬ 
der, 70 N.E.2d 885, 147 Ohio St 287. 

Accounts receivable from subsidiary 

Sales of merchandise by domestic 
manufacturing corporation to its 
subsidiary corporation, followed by 
Shipments of merchandise to loca¬ 
tion beyond state, and charges on 
books of manufacturing corporation 
against subsidiary corporation of the 
"factory cost" or "production cost" 
of merchandise, created "accounts re¬ 
ceivable" due manufacturing corpo¬ 
ration which were properly included 
as "property owned" in state in as¬ 
certaining franchise tax of manufac¬ 
turing corporation, even though such 
charges were carried in an "inter¬ 
company account".—Baldwin Co. v. 
Glander, supra. 

Out-of-state sales by subsidiary 

In computing franchise tax of a 
domestic manufacturing corporation 
under statute, sale of Its products by 
a subsidiary owned by manufactur¬ 
ing corporation from warehouses and ! 
Stores maintained by such subsidiary 
in other states could not be deduct¬ 
ed in ascertaining the "business 
done" in state.—Baldwin Co. v. 
Glander, supra. 

Bank aooount outside of state 
, A corporation having bank account 
in Canada solely for convenience in 
clearing certain products imported 


to New York via Canada and paying 
certain Bums toward rent of office 
of commission agent representing 
corporation in Canada was not "doing 
business outside the state" so as to 
be entitled to segregation of assets 
and apportionment of base Income 
within and without the state for 
franchise tax purposes, where cor¬ 
poration Itself did not maintain of¬ 
fice in Canada—Application of Mar¬ 
kt & Hammacher Co., 16 NYS2d 
774, 258 AppDiv. 363, affirmed Markt 
& Hammacher Co. v. Graves, 28 N.E 
2d 412, 283 NY. 891. 

40. Cal.—Irvine Co. v. McColgan, 
167 P.2d 847, 26 Cal.2d 160, 167 
A.LR. 934. 

41. S D —Northwest Finance Co. v. 
Nord, 19 N.W.2d 678, 70 S.D. 549. 

42. Cal.—John Deere Plow Co. of 
Moline v. Franchise Tax Board of 
Cal., 238 P.2d 669, 30 Cal.2d 214. 
appeal dismissed 72 S Ct. 1036, 343 
US. 939, 96 LEd. 1345—El Dorado 
Oil Works v. McColgan, 215 P.2d 4, 
34 Cal 2d 731, appeal dismissed 71 
S.Ct. 52, 340 U.S. 801, 95 L.Ed. 
589, rehearing denied 71 S.Ct. 193, 
340 U.S. 885, 95 L.Ed. 642—Edison 
Cal. Stores v. McColgan, 183 P.2d 
16, 30 Cal.2d 472. 

Pa.—Commonwealth v. Frank G 
Shattuck Co, 46 PuDlst. & Co. 199, 
52 Dauph.Co. 190. 

Tax evasion, is not a factor which 
must bs present before formula allo¬ 
cation method may be employed in 
determining franchise tax Imposed on 
that portion of a unitary business lo¬ 
cated within the stats.—Edison Cal. 
Stores v. McColgan, 163 P.2d 16, 80 
Cal. 2d 472. 

Question of faot 

Ordinarily, determination as to 
whether business of corporation do¬ 
ing business .within and outside the 
state was unitary, so as to re¬ 
quire apportionment method to bs 
applied In ^OYnpqting corporate excise 
tax, is a question ol faot and udt 
of law.—Edward Hints Dumber Co. 
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even though the company's activities within the 
state can be segregated with reasonable mathemat¬ 
ical accuracy. 43 The allocation or apportionment 
method of computing the franchise tax may also be 
used where the corporation is part of a unitary 
business carried on in a number of states by a 


group of related corporations. 44 An allocation or 
apportionment formula is valid where it is fairly 
calculated to assign to the state that portion of 
the net income reasonably attributable to the busi¬ 
ness done within the state, or that portion of the 
capital therein employed, 45 at least where it is 


v. Galloway, 164 P 2d 639, 176 Or 
624. 

Practical question 

A determination as to whether ven¬ 
tures of corporation doing: business 
are unitary, so as to require appor¬ 
tionment method to be applied in 
computing corporate excise tax, is a 
practical matter and mu<h must be 
left to the sound business sense of 
tax commission, the findings of which 
must be accorded a high degree of 
respect —Edward Hines Lumber Co 
v Galloway, supra 
Business held unitary 

(1) In general 

Cal —Edison Cal Stores v McCol- 
gan, 183 P 2d 16, 30 Cal 2d 472 
Pa—Commonwealth \ Frank G 
Shattuck Co, 46 PaDist & Co 199, 
62 Dauph Co 190 

(2) Corporation engaged in whole¬ 
sale merchandise business maintain¬ 
ing seven branches, each of w r hich 
operates independently except that 
there is common ownership and man¬ 
agement and centralized purchasing, 
may be treated as a unitary business 
by a state for taxation —Hu tier Bros 
v McColgan Cal. 62 S Ct 701, 315 
US 501. 86 LEd 991 

43. Pa—Commonwealth v Frank G 
Shattuck Co, 4 6 PaDist & Co 199, 
62 Dauph Co 190 

Separate accounting system 
Cal —John Deere Plow Co of Mo¬ 
line v. Franchise Tax Board of 
Cal., 238 P 2d 569, 38 Cal 2d 214, 
appeal dismissed 72 S Ct 1036, 313 
US 939, 96 LEd 1036—Edison 
Cal. Stores v McColgan, 183 P.2d 
16, 30 Cal 2d 472 

44. Or—Beneficial Loan Soc. of 
Oregon v. State Tax Commission, 
95 P 2d 429, 163 Or. 211 

Not disregard of corporate entity 
The ascertainment of income for 
franchise tax purposes by apportion¬ 
ment method is not necessarily a 
disregard of corporate entity, but 
formula allocation is merely a meth¬ 
od of ascertaining the true income 
attributable to taxpayer’s business 
in state and is a method of ascer¬ 
tainment authorized by such act.— 
Edison Cal. Stores v. McColgan, 183 
P,2d 16, 80 Cal.2d 472. 

Zaoorporatsd or unincorporated 
branch 

The allocation formula can be 
used in determining franchise tax 
Imposed on that portion of a unitary 
business located within the state, 
whether business Is carried on by in- 


| corporated or unincorporated wholly 
controlled branch—Edison Cal 
| Stores v McColgan, supra 

Consolidated return 

(1) Where foreign corporation 
owned ninety-five per cent of the 

j stock of domestic subsidiaries con- 
! ducting business under Small Loan 
Act and by authority of state li¬ 
cense, and domestic subsidiaries paid 
eighty per cent of net income to for¬ 
eign corporation as interest at twelve 
per cent on money advanced by for¬ 
eign corporation for use in the busi¬ 
ness, tax commission had authority 
to require consolidated returns from 
the domestic subsidiaries and to 
treat them as one taxpayer under 
statute and in doing so was not exer¬ 
cising jurisdiction over foreign cor¬ 
poration—Beneficial Loan Soc of 
Oregon v State Tax Commission, 95 
r 2d 429, 163 Or 211 

(2) Where subsidiaries of foreign 
corpoiatton doing business in the 
state failed to make consolidated re¬ 
turn, tax commission was authorized 
from information in its possession 
to apply allocation formula to the 
consolidated net income of foreign 
corporation and affiliates so as to 
apportion part of the net income to 
state as basis for excise taxes to be 
paid by domestic subsidiaries—Ben¬ 
eficial Loan Soc. of Oregon v. State 
Tax Commission, supra 

(3) The powder to apply formula 
allocation in imposing franchise tax 
on that portion of unitary business 
located in state is not derived from 
authority to require filing of consol¬ 
idated returns, but flows from au¬ 
thorized method of ascertaining in¬ 
come attributable to taxpayer's ac¬ 
tivities within the state, and author¬ 
ity to pursue the method is present 
whenever activities are partially 
within and partially without state, 
whether or not integral parts of sys¬ 
tem ore separately incorporated, or 
accounting system of taxpayer does 
not clearly reflect the income —Edi¬ 
son Cal Stores v. McColgan, 183 P 2d 
16, 30 Cal. 2d 472 

45. U.S—Butler Bros. v. McColgan, 
Cal., 62 SCt 701, 816 U.S. 501, 
86 L Ed. 991—United Advertising 
Corporation v. Lynch, D.C.N.Y., 1 
FSupp. 302, affirmed, C.C.A., 63 F. 
2d 243. 

Cal.—Edison Cal. Stores v. McColgan, 
183 P.2d 16, 30 Cal.2d 472—Pacific 
Fruit Exp Co. v. McColgan, 153 
1 P.2d 607, 67 Cal App.2d 83. 
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Miss —Southern Package Corp. v. 
State Tax Commission, 16 So 2d 
436, 195 Miss 864, suggestion of 
error overruled 16 So.2d 856, 195 
Miss 864 

Or—Beneficial Loan Soc of Oregon 
v State Tax Commission, 95 P.2d 
429, 163 Or 211 

Elements responsible for income 

In the apportionment of a unitary 
business of a taxpayer doing busi¬ 
ness both within and outside the 
state, for franchise tax purposes, 
the formula used must give adequate 
weight to the essential elements re¬ 
sponsible for the earning of the in¬ 
come, and must not include income 
unconnected with the unitary busi¬ 
ness —John Deere Plow Co. of Mo¬ 
line v. Franchise Tax Board of Cal , 
238 P 2d 569. 38 Cal 2d 214, appeal 
dismissed 72 SCt 1036, 343 US 939, 
96 LEd 1345. 

Property, pay roll, and sales 

(1) Where unitary business of cor¬ 
poration is scattered through several 
states, property, pay roll, and sales 
may properly be deemed to reflect 
the relative contribution of the ac¬ 
tivities in the various states to the 
production of the total unitary in¬ 
come so as to allocate to one state 
imposing corporate franchise tax on 
an apportionment basis its just pro¬ 
portion of the profit earned by the 
corporation from its unitary busi¬ 
ness. 

U S —Butler Bros v McColgan, Cal 
62 S Ct 701, 315 U S 501, 86 L 
Ed 991. 

Cal —El Dorado Oil Works v McCol¬ 
gan, 215 r 2d 4. 34 Cal 2d 731, ap¬ 
peal dismissed 71 SCt 52, 340 U 
S 801, 95 LEd 589, rehearing de¬ 
nied 71 SCt 193, 340 U«. 886, 
95 LEd. 642 

(2) In determining franchise tax 
in California of Illinois corporation, 
which did business in many states, 
and which maintained a jobbing 
house in San Francisco to serve 
California, Arizona, and part of Ne¬ 
vada, it was proper to use a three- 
factor formula relating to property, 
pay roll, and sales, even though ac¬ 
cording to those factors, the San 
Francisco jobbing house was not so 
productive of income as other job¬ 
bing houses, In other parts of the 
country.—John Deere Plow Co. of 
Moline v. Franchise Tax Board of 
Cal.. 238 P.2d 669, 58 Cal.2d 214, ap¬ 
peal diemissedi 73 S.Ct. 1036, 843 D. 
S. 939, 96 LJSd. 1345. 
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not intrinsically arbitrary and does not produce an 
unreasonable result, 4 ® since a perfect apportionment 
is a practical impossibility and a rough approxima¬ 
tion is sufficient. 47 The inclusion of the receipts 
from interstate sales or commerce in the allocation 
or apportionment formula does not mean that the 
formula is invalid or unfair. 48 The statute may 


itself prescribe the apportionment formula, 49 or it 
may leave the determination of the formula in each 
particular case to the assessing official. 60 

As a general rule a sale made within the state 
is to be allocated as business done within the 
state, 51 while a sale made outside the state is not 
to be so allocated. 52 Intangible property and the 


Property* pay roll, and mileage 

In determining’ franchise tax of 
California corporation engaged in 
renting refrigerator care to railroads 
and doing a unitary business within 
and without the state, allocating a 
certain per cent of its entire net in¬ 
come to the state by means of a for¬ 
mula which gave consideration to 
property, pay roll, and mileage was 
not shown to have resulted in the 
payment of more taxes than the cor¬ 
poration, in equity and good con¬ 
science, should have been required to 
pay, even though allowances should 
have been made for out-of-state la¬ 
bor performed under contract.—Pa¬ 
cific Fruit Exp Co. v McColgan, 158 
P.2d 607, 67 Cal App 2d 93. 

Gross receipts; capital 

Ratio of gross receipts in state 
to entire gross receipts may be used 
in determining capital employed in 
state.—Corn v. Fort, 95 S.W.2d 620, 
170 Tenn 377, 106 A.L.R. 647. 

46. Cal.—Edison Cal. Stores v. Mc¬ 
Colgan, 183 P.2d 16, 30 Cal.2d 472 
—Butler Bros. v. McColgan, 111 
P.2d 334, 17 Cal.2d 664, affirmed 62 
S Ct. 701, 315 U.S. 601, 86 L.Ed 991. 

47- U.S.—International Harvester 

Co. v. Evatt, Ohio, 67 S.Ct 444, 
329 U.S. 416, 91 L.Ed. 390, rehear¬ 
ing denied 67 S Ct. 628, 329 U.S 
834, 91 L Ed. 706. 

Cal.—El Dorado Oil Works v Mc¬ 
Colgan. 215 P.2d 4, 34 Cal.2d 731, 
appeal dismissed 71 S Ct. 52. 340 
U.S. 801, 95 L.Ed 589, rehearing 
denied 71 S.Ct. 193, 340 U.S. 885, 
95 L.Ed. 642. 

An honest effort made by state to 
apportion gross receipts subject to 
tax will be upheld unless it produces 
a palpably disproportionate result — 
State Tax Commission v. Western 
Md. Ry. Co., 52 A 2d 616, 188 Md. 
240. 

48- U.S—Spector Motor Service v. 
Walsh, CC.A.Conn. 139 F.2d 809, 
vacated on other grounds 65 S.Ct. 
152, 823 U.S. 101, 89 L.Ed. 101. 

Miss.—Southern Package Corp. v. 
State Tax Commission, 15 So. 2d 
486, 195 Mies. 864, suggestion of 
error overruled 16 So.2d 856, 195 
Miss. 864. 

Obio.—-International Harvester Co. v. 
Evatt. 64 N.E.26 53, 146 Ohio St 
68, affirmed 67 S.Ct 444, 329 U.S. 
416, 61 L.Ed. 890, rehearing denied 
*6V S.Ct 626, 826 U.S. 884, 81 L. 
Ed. 706. 


Pa—Commonwealth v. Charles S. 
Walton & Co., Com.Pl, 53 Dauph 
Co. 279. 

49. U.S.—United Advertising Corpo¬ 
ration v. Lynch, D C N T., 1 F 
Supp. 302, affirmed, C.C A, 63 F 2d 
243. 

Minn —Strong-Llghtner Co. v. Com¬ 
missioner of Taxation, 36 N.W.2d 
800, 228 Minn. 182. 

Pa.—Commonwealth v. Charles S 
Walton & Co., Com.Pl., 53 Dauph 
Co. 279. 

Tenn.—General Shoe Corp v Stokes, 
181 S W 2d 146, 181 Tenn. 286 
Utah.—J. M. A M. S Browning Co 
v. State Tax Commission, 164 P 2d 
993, 107 Utah 457. 

Public utility lines or mains; service 
connections 

As used In statute Imposing a tax 
on such portion of gross receipts of 
utility as length of lines or mains 
In the state bears to “whole length 
of its lines or mains,” quoted phrase 
did not include “service connections" 
which carry service from highway to 
immediate user, since word “lines" 
was used in sense of “mains,” which 
I signifies main or principal conduits 
by which utility products are distrib¬ 
uted.—Jersey Central Power & Light 
Co. v. State Board of Tax Appeals, 33 
[ A.2d 355, 130 N J Law 364, affirmed 
37 A 2d 111, 131 N.J.Law 565, New 
Jersey Bell Tel. Co. v. Town of 
Montclair, 37 A 2d 114, 131 N.J Law 
564, Ndw Jersey Bell Tel. Co. v. City 
of New Jersey. 37 A 2d 115, 131 N 
J Law 570, and New Jersey Power 
& Light Co v. Town of Dover, 37 A 
2d 115, 131 N J Law 571. 

50. US —United Advertising Corpo¬ 
ration v. Lynch, D.C.N.Y., 1 F 
Supp. 302, affirmed, C.C.A., 63 F.2d 
243 

Cal —Pacific Fruit Exp. Co. v. Mc¬ 
Colgan, 153 P.2d 607, 67 Cal.App. 
2d 98. 

Minn.—Strong A Llghtner Co. v. 
Commissioner of Taxation, 86 N. 
W 2d 800, 228 Minn. 182. 

Utah.—California Packing Corp. v. 
State Tax Commission, 83 P.2d 468, 
97 Utah 867, 

Held not invalid as unlawful delega¬ 
tion of power 

Cal.—El Dorado Oil Works v. McCol¬ 
gan, 215 P.2d 4, 84 Cal.2d 731, ap¬ 
peal dismissed 71 S.Ct 52, 340 
U.B. 801, 95 L.Ed. 589, rehearing 
denied 71 S.Ct 198, 340 U.S. 885, 95 
L.Ed. 648. 


Speoifled factors 

Under franchise tax statute direct¬ 
ing that allocation of income, with 
respect to corporation engaged in a 
unitary business within and without 
the state, be made on the basis of 
“sales purchases, expenses of manu¬ 
facture, pay roll, value and situs of 
tangible property, or by reference to 
these or other factors,” franchise tax 
commissioner could adopt a realloca¬ 
tion formula for determining fran¬ 
chise tax of domestic corporation en¬ 
gaged in unitary business within and 
outside the state based on only three 
of the five specified factors.—El Do¬ 
rado Oil Works v McColgan, supra. 

51. Utah—American Inv. Corp v 
State Tax Commission, 120 P.2d 
331, 101 Utah 189 

Sale of goods to be shipped out of 
state 

Utah —California Packing Corp. v 
State Tax Commission, 93 P 2d 463, 
97 Utah 367 

52. Pa—Commonwealth v. Charles 
S. Walton & Co, Com PI., 53 Dauph 
Co 279 

Utah—American Inv Corp v. State 
Tax Commission, 120 P 2d 331, 101 
Utah 189. 

Sales by agent ohlefly engaged la 

out-of-state business are not to be 
allocated to state where sales are 
made to persons outside state — 
California Packing Corp v State Tax 
Commission, 93 P 2d 463, 97 Utah 
367. 

Sales negotiated by agent or inde¬ 
pendent contractor 
Under act imposing a franchise tax 
on corporation not transacting en¬ 
tire business within commonwealth, 
based on gross receipts assignable 
to commonwealth, if sales are nego¬ 
tiated or effected through agency 
maintained by corporation outside 
commonwealth, they are not assign¬ 
able to commonwealth, but, if they 
are negotiated or effected by an Inde¬ 
pendent contractor serving as a sales 
agent in another state, maintaining 
his own offices there, and having his 
own salesmen or subagents, the sales 
are assignable.—Commonwealth v. 
Minds Coal Min. Corp., 60 A.2d 14, 
860 Pa, 7. 

dalesmen operating from offices with¬ 
in state 

(1) Where tax was apportioned In 
accordance with ratio between the 
total pay roll and the pay roll with¬ 
in the State, and total reoelpts and 
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income therefrom may be allocated to the state of 
incorporation, 68 unless such property has acquired 
a business situs outside the state. 64 Income from 
foreign or interstate commerce derived from the 
activities of a domestic corporation wholly within 
the state may be included in computing its franchise 
tax; 66 and, where all of a corporation's activities 
with respect to interstate transactions are carried 
on within the state, such transactions and the income 

E. ASSESSMENT 

§ 454. Nature and Necessity of Roll or List 

The assessment roll Is the list or roll of taxable 
property and persons, completed, verified, and deposited 
by the assessor, and the making of this roll or list in 
accordance with statutory directions is ordinarily an 


therefrom are to be allocated to the state although 
the corporation's contracts are signed by the other 
parties outside the state and title to the goods in¬ 
volved passes outside the state. 66 Where the tax 
is computed in accordance with the ratio between 
the corporation's assets in the state and its total 
assets, it has been held that stock of a foreign 
corporation not doing business within the state 
is not an asset within the state. 67 

ROLLS OR BOOKS 

essential prerequisite to the legality and validity of the 
assessment. 

The assessment roll is the list or roll of tax¬ 
able property and persons, completed, verified, and 


receipts within the state, the pay 
roll of salesmen who worked outside 
the state but whose office was with¬ 
in the state, and the receipts from 
the business done by them, were to 
be allocated to the state —Common¬ 
wealth v Bayuk Cigars, 28 A.2d 134, 
345 Pa 348, affirmed 63 S Ct 991, 318 
U S. 746, 87 L.Ed. 1123—Common¬ 
wealth v. Charles S. Walton & Co, 
Pa.Com PI., 53 Dauph Co 279 

(2) Under act imposing a fran¬ 
chise tax based on gross receipts on 
corporations not transacting entire 
business in commonwealth, and stat¬ 
ing amount of gross receipts assign¬ 
able to commonwealth to be sales, 
except those “negotiated or effected’* 
by agents working out of premises 
maintained by corporation outside 
commonwealth, the quoted term re¬ 
lates to the activities which brought 
about or resulted in a sale, and is not 
restricted to completion of sale — 
Commonwealth v. Minds Coal Min 
Corp., 60 A.2d 14. 360 Pa. 7. 

63. Ohio.—Champion Paper & Fibre 
Co v. Glander, B T A, 71 N.E 2d 
302. 

S.D —Northwest Finance Co v. Nord, 
19 N.W.2d 578, 70 S D. 549. 

Situs of corporate intangible proper¬ 
ty generally see supra | 332. 

Deposits is, out-of-state banks 

Ohio.—Champion Paper & Fibre Co. 
v. Olander, B.T.A., 71 N E.2d 302. 

Dividends 

(1) Dividends received by a corpo¬ 
ration are to be allocated to the 
state where the taxpaying corpora¬ 
tion is doing business, not that in 
which the dividend-paying corpora¬ 
tion is doing business—J. M. & M. 
9. Browning Co. v State Tax Com¬ 
mission, 164 P.2d 993, 107 Utah 457, 
overruling American Inv. Corp. v. 
State Tax Commission, 120 P.2d 331, 
101 Utah 189. 

(2) Under statute requiring that 
rents, interest, and dividends derived 


from ’’business done” in the state be 
allocated to state in computing cor¬ 
poration’s franchise tax, corporation 
engaging in investment business in 
state was required to allocate to the 
state dividends received by it from 
a corporation doing no business in 
the state.—J. M. & M. S. Browning 
Co. v. State Tax Commission, 154 P 
2d 993, 107 Utah 457. 

(3) Dividends earned on business 
done in foreign country by foreign 
corporations, stock of which is own¬ 
ed by domestic corporation, should 
be allocated as outside state and not 
included in computation of latter cor¬ 
poration’s business tax —Stanley 
Works v. Hackett, 190 A. 743, 122 
Conn. 547. 

Doan, to subsidiary 

Domestic corporation and foreign 
corporation, which was domestic 
corporation’s wholly owned subsidi¬ 
ary, were distinct corporations, and 
where domestic corporation borrowed 
money from banks for sole use of 
foreign corporation and loaned mon¬ 
ey to foreign corporation, note given 
to domestic corporation by foreign 
corporation for borrowed money was 
an asset of domestic corporation 
within purview of the statutory allo¬ 
cation fraction prescribed for capi¬ 
tal stock tax apportionment purpos¬ 
es.—Commonwealth v. Gulf Oil Corp., 
60 A.2d 46, 359 Pa. 583. 

54. SD—Northwest Finance Co. v. 
Nord, 19 N.W.2d 678, 70 S D. 649. 

55. Cal —El Dorado Oil Works v. 
McColgan. 215 P.2d 4, 34 Cal.2d 731, 
appeal dismissed 71 S Ct 52, 340 U 
S. 801, 95 LBd. 589, rehearing de¬ 
nied 71 S.Ct. 193, 340 U.S. 885, 95 
L.Ed. 642. 

Phrase “derived from business 
done within the state," as used in 
section of Bank and Corporation 
Franchise Tax Act providing that, if 
entire business of bank or corpora¬ 
tion is not done within state tax 
shall be measured by that portion 
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thereof which is derived from busi¬ 
ness done within this state, was held 
to include, as measure of tax, income 
from interstate or foreign commerce 
which is reasonably attributable to 
business done within state and not 
to limit measure to income from 
business solely done in intra-state 
commerce—Matson Nav. Co v State 
Board of Equalization of California, 
43 P 2d 805. 3 Cal 2d 1, affirmed 56 
SCt 553, 297 US 441, 80 L Ed 791, 
rehearing denied 66 S Ct. 666, 297 
U S 728, 80 LEd. 1011. 

Amendment of statute 

Where original act expressly ex¬ 
cluded in computation of tax earn¬ 
ings “arising from interstate com¬ 
merce” and based tax on earnings 
from business done “wholly” with¬ 
in the state, the omission of quoted 
words from amendatory act could 
not be ignored in determining mean¬ 
ing thereof and showed intention to 
include earnings from interstate 
commerce as far as they could be 
lawfully Included —Memphis Natural 
Gas Co v. McCanless (Excise Tax 
Case), 177 S W 2d 843, 180 Tenn. 695, 
certiorari denied 65 S Ct 275, 323 U. 
S 785, 89 LEd 627. 

Foreign commerce as Included in “in¬ 
terstate commerce” 

The phrase ’’interstate commerce," 
as used in statute providing that 
none of corporation’s property ex¬ 
clusively used in “interstate com¬ 
merce” .shall enter into computation 
of privilege fees, includes foreign 
commerce—Chicago, Duluth & Geor¬ 
gian Bay Transit Co. v. Michigan 
Corp & Securities Commission, 29 N 
W.2d 303, 319 Mich. 14. 

56. Cal —El Dorado Oil Works v. 
McColgan, 215 P.2d 34 Cal 2d 731, 
appeal dismissed 71 SCt. 52. 340 
U.S. 801, 95 L.Ed. 589, rehearing 
denied 71 S.Ct. 193, 340 U.S. 886, 
95 L Ed. 642. 

57. Mo.—Union Elec. Co. v. Morris, 
323 S.W.2d 767, 359 Mo. 564. 
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deposited by the assessor; 5 * the whole roll for the 
assessment of taxes, including not only the assess¬ 
ment of real and personal property, but also the 
assessment of the proceeds of mines as well; 59 
the assessment roll of personal property, and not 
the registration list of adults. 60 The meaning of 
the term "assessment roll” or "assessment list” 
varies under the statutes, 61 and may mean the list 
furnished by the assessor to the board of equaliza¬ 
tion. 62 It has been stated that the assessment roll 
is neither the "field book” or the "block book,” nor 
both, 63 and that it does not include recapitulation 
books. 64 While it seems that a paper or warrant 
containing a tax against a single place only may 
be regarded as a "tax list” within the meaning of 
certain statutes, 65 an assessment or tax roll or list 
appears ordinarily to be a completed record for the 
year of all the taxable persons and property within 
the tax district, so arranged and itemized as to show 


to each taxpayer who may examine it exactly what 
property he is assessed on and the amount of tax he 
is required to pay thereon, 66 although it may per¬ 
form other functions. 67 The making of this roll 
or list in accordance with statutory directions is 
ordinarily an essential prerequisite to the legality 
and validity of the assessment, 68 and, thus, where 
the law requires a definite record or roll, there can 
be no such a thing as a parol assessment, since it 
is absolutely essential that an assessment roll be 
made in substantial accordance with the statutory 
requirements. 69 

§ 455. Authority and Duty to Make 

An assessment list or roll can be made with proper 
legal effect only by the particular board or officer desig¬ 
nated by statute. 

An assessment list or roll can be made with proper 
legal efleet only by the particular board or officer 
designated by statute; 70 and apparently quasi-judi- 


58. Colo— Corpus Juris cited In Bo- 

gue v. Miles, 111 P.2d 1055. 1057, 
107 Colo. 320. 

5 C.J. p 821 note 70. 

Other or similar statements 

(1) Assessment roll is a listing 
of the persons and property to be 
taxed, and a valuation of the prop¬ 
erty of each person as a basis of ap¬ 
portionment—Brady v Weissenstem, 
245 N.W. 798, 799, 260 Mich 678. 

(2) Record of tax assessments 
made pursuant to statutes becomes 
the assessment roll and is a formal 
official record —Texas-Empire Pipe 
Line Co. v. Tulsa County Excise 
Board, 131 P.2d 745, 748, 191 Okl. 586. 

(3) Further statements see 61 C J. 
p 703 note 58 [a] 

“Assessment list** and “assessment 
roll* compared anq distinguished 

Tex.—Warrener v. Lambrecht, Civ. 

App., 146 S.W 2d 633, 634. 

5 C.J. p 821 note 76 [b]. 

59. Nev.—Esmeralda County v. Min¬ 
eral County, 141 P. 73. 37 Nev. 180. 

60. Kan.—In re Linn County Seat, 
15 Kan. 500, 632. 

61. La.—Adsit v. Park, 81 So. 430, 
434, 144 La. 934. 

61 C.J. p 703 note 58 [a]. 

68 . La —Adsit v. Park, supra—G. 
R McKinney Co. v. Louisiana Tax 
Commission, App., 150 So. 452, 464. 

63. Colo.—Bogue v. Miles, 111 P.2d 
1055, 107 Colo. 320. 

“Block hook system* is a term used 
in taxation and is defined as meaning 
an abstract of property assessed for 
taxes and also of property unren¬ 
dered and of which owners are un¬ 
known, together with maps and plats. 
—Southern Surety Co. v. Lafferty, 
Tex.CiV.App., 43 &W.2d 460, 46L 


64. N.Y — Smith v. Hedges, 150 N 
YS. 890, 900, 87 Misc 439. 

65. N H —Wells v Burbank. 17 N 
H 393—Homer v Cilley, 14 NH 
85. 

61 C J. p 703 note 57. 

66 . Colo.—Corpus Juris cited in Bo¬ 
gue v. Miles, 111 P.2d 1055, 1057, 
107 Colo 320 

Va—City of Norfolk v. Stephenson, 
38 S.E 2d 570, 185 Va 305, 171 A. 
LR 1344 

61 C.J. p 703 note 58 
Assessment reports and records in 
proceedings for assessment for 
benefits from public improvement 
see Municipal Corporations 
1443-1446. 

Assessment rolls, rate bills, and lists 
of school taxes, see Schools and 
School Districts, fi 385 a. 

Certificate, bond, warrant, or special 
tax bill against specific property 
for public improvement assessment 
see Municipal Corporations IS 
1452-1458. 

List or assessment on which tax is 
levied see supra fi 360. 

Record of levy see supra | 365. 
Taxpayer's list binding as assess¬ 
ment list see supra § 401. 
Supplementary tax rolls 
Primary object of act relating to 
supplemental tax rolls was to ob¬ 
tain revenue, and provisions prescrib¬ 
ing method of assessing and collect¬ 
ing tax are complementary and sec¬ 
ondary to primary object —Louisi¬ 
ana Cent. Lumber Co. v. Catahoula 
Parish School Board, 185 So. 885, 191 
La. 470. 

67. Beoord of payment 

Tax rolls serve as record of vol¬ 
untary tax payments and means of 
reporting and accounting, and also 
as a necessary warrant to the tax 

888 


collector to exercise extraordinary 
powers in seizing, levying upon, and 
selling property—Crocker v Santo 
Consol. Independent School Dist, 
ToxCivApp., 116 SW.2d 750, error 
dismissed 

68 . Colo—Antero & Lost Park Res¬ 
ervoir Co v Board of Com’rs of 
Park County, 225 P. 269, 75 Colo. 
131. 

61 C.J. p 703 note 59. 

69. Ark—American Trust Co. v. 
Nash, 163 S.W. 178, 179, 111 Ark. 
97. 

61 C.J. p 703 note 59. 

70. Ala.—Town of Albertville v. 
Hooper, 72 So. 258, 196 Ala. 642. 

61 C.J. p 704 note 61. 

Authority and duty to: 

Extend amount of tax see Infra | 
471. 

Make assessments see supra S9 376, 
377. 

Commissioner of revenue is re¬ 
quired each year to make out list of 
properties for taxation, together with 
names of persons against whom tax¬ 
es thereon are chargeable.—Old v. 
City of Norfolk, 17 S.E 2d 427, 178 
Va. 378—School Board of Stonewall 
Dist. No. 1 v. Patterson, 69 S E. 837, 
111 Va. 482. 

United authority of tax commis¬ 
sion 

Statutes give tax commission gen¬ 
eral authority to direct and supervise 
county auditor’s preparation of list 
of taxable property by prior orders 
as to matters of procedure only and 
do not authorize commission itself 
to make taxable list—State ex rel. 
Methodist Book Concern v. Gucken- 
berger, 11 N.E.2d 277, 57 Ohio App. 
13, affirmed 10 N.E.2d 1001, 133 Ohio 
St 27. 
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cial aspects of the making cannot be delegated to 
a third person, 71 unless he is a mere clerk or 
agent acting under the direction and supervision of 
the proper officer. 72 The statutory duty of an as¬ 
sessment board to keep proper records showing the 
original assessments, any changes therein, and no¬ 
tices to the taxable of any change made, is a duty 
which should be faithfully and exactly complied 
with. 73 

§ 456. Arrangement, Form, Contents, and 
Requisites in General 

An assessment roll or list must conform, at least 
substantially, to the mandatory statutory provisions with 
respect to arrangement, form, contents, and requisites. 

An assessment roll or list must conform, at least 
substantially, to the mandatory statutory provisions 
with respect to arrangement, form, contents, and 
requisites 74 Usually it seems that a list need con¬ 
tain only those requisites which are prescribed by 
statute, 76 but the roll or list should indicate on its 
face that it is the official roll or list made by the 
proper officer acting in his official capacity, 76 and, 
if not expressly authorized, a roll cannot be legally 
made by copying the roll for a preceding year. 77 
Where a quadrennial list constitutes only the basis 
for the lists for the ensuing four years, any varia¬ 
tions from the quadrennial list are not necessarily 


without authority. 78 

The form and arrangement of tax lists, to the 
extent that they arc not prescribed by statute, are 
largely matters of official practice within the discre¬ 
tion of the officer authorized to make the list, pro¬ 
vided he makes it intelligible 79 Authority may be 
granted to a state tax commission to prescribe the 
form to be used in assessment records, 80 and such 
a grant to a state tax commission is not an uncon¬ 
stitutional delegation of a legislative function. 81 
In so far as they are designed to secure certainty 
and intelligibility, and inform and protect the citi¬ 
zen, statutory directions as to the form and arrange¬ 
ment of assessment lists are mandatory and must 
be strictly observed. 82 Other provisions, intended 
simply as instructions and guides to the officer to 
promote system and uniformity, or to benefit the 
public, are directory merely, and noncompliance 
therewith does not necessarily invalidate the as¬ 
sessment. 83 Provisions as to the number 84 or 
kind 85 of books or volumes in which the list shall 
be contained seem generally to be considered of 
this latter character. It has been held, however, 
that, where different rolls are required for different 
taxes, the placing of a tax on the wrong roll, and 
omitting it from the right one, is fatal to the 
validity of the tax. 86 The addition of an unau- 


Jboad district tax rolls 

Assessor had right to have tax 
rolls on property in original road 
■district to enable him to comply with 
his duty as assessor—Couch v Earn¬ 
est, TexCivApp, 62 SW2d 988, er¬ 
ror dismissed 

71. Mich—Paid! v Paldi, 47 NW 
510, 84 Mich 346 

61 C.J. p 704 note 62 

72. Iowa —Reed v Cedar Rapids, 
116 NW 140, 138 Iowa 366 

61 C.J. p 704 note 63. 

73. Del —Appeal of Assessment 

Board of Kent County, 140 A. 701, 
33 Del 583 

74. Mo —State v Gomer, 101 S.W 
2d 57. 340 Mo 107. 

Or.—Knapp v. Josephine County, 235 
P 2d 564, 192 Or. 327. 

61 C.J. p 704 notes 66, 67. 

Errors and omissions see infra 8 486. 
Xilmltsd to property charged 

Where bond issue was made charge 
on land in original road district, tax 
rolls for taxes levied for payment 
of bond issue should have been made 
up on property charged and not com¬ 
plicated with road districts after¬ 
ward created out of original district. 
—Couch v. Earnest, Tex.Civ.App., 62 
B.W.2d 988, error dismissed. 

All taxable real estate 

Validity of assessment of realty 


bv county a»*scs«<or depends on as¬ 
sessor’s putting all taxable real es¬ 
tate on his books —State v Gomer, 
101 S W 2d 57, 340 Mo 107. 

75. Vt—Rixby v Roscoe, 81 A 255, 
85 Vt 105 

61 C J p 704 note 68 

Exhibits 

Attachment by listers to taxpay¬ 
er’s inventory of exhibits containing 
memorandum of things done in ap¬ 
praising intangibles did not invali¬ 
date general grand list.—Town of 
Brattleboro v. Carpenter, 158 A 73, 
104 Vt 158 

Property to be set forth in. roll 

Under tax assessment statutes, 
only property which is or may un¬ 
der some circumstances be subject 
to taxation may properly be made a 
part of the assessment roll, and prop¬ 
erty whose ownership in itself ex¬ 
empts it from taxation has no legal 
place on an assessment roll.—City 
of Phoenix v. State ex rel. Harless, 
137 P 2d 783, 60 Ariz 369, 146 A.L R 
1255—City of Phcenix v. State ex rel. 
Harless, 117 P.2d 87, 58 Ari*. 8. 

76. Vt.—Smith v. Hard, 8 A. 317, 59 
Vt. 18. 

61 C.J. P 704 note 69. 

77. Ky.—Davidson v. Sterrett, 13 
Ky.L. 265. 

61 C J. p 704 note 70. 
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78. Ill—reople v Goldberg, 163 N 
E 781, 332 Ill 346 

79. Pa—Laird v Hlester, 24 Pa. 
452 

61 C J. p 704 note 71. 

80. Ark.—Lambert v Reeves, 112 
S W 2d 33, 194 Ark. 1109. 

81. Miss—Bailey & Bean v. Wilson, 
90 So. 362. 128 Miss 49. 

Delegation of powers to tax commis¬ 
sioners generally see Constitution¬ 
al Law 8 173 a 

82. Wash —Lockwood v. Roys, 40 P 
346, 11 Wash 697. 

61 C.J. p 704 note 73. 

Provisions for separate statement of 
value of different tracts or parcels 
of land see infra 8 471. 

Provisions for separation and classi¬ 
fication of property as mandatory 
see infra 8 463. 

83. N.Y.—People ex rel Upstate Tel 
Corp. v. Eaton, 57 N.Y.S.2d 50, 185 
Misc. 396. 

61 C J. p 704 note 74. 

84. Mo —Thomas v. Chapin, 22 S 
W. 785. 116 Mo. 396. 

61 C.J. p 705 note 75. 

85. Md—Frownfalter v. State, 5 A. 
410, 66 Md. 80. 

Vt—Taylor v. Moore, 21 A. 919, 63 
Vt. 60. 

86 . Mo —State v. St Louis, etc , R 
Co., 22 S.W. 910, 117 Mo. 1. 
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thorized column, 87 the omission of a prescribed 
column, 88 or an arrangement of columns in a man¬ 
ner otherwise than as directed, 89 is not fatal to the 
tax if all matter required to make a good assess¬ 
ment is inserted in the roll or list with sufficient cer¬ 
tainty so that there can be no mistake. 

Abbreviations . An assessment list is not inval¬ 
idated by the use of letters or characters as ab¬ 
breviations if they are such as are commonly under¬ 
stood and plainly indicate what they stand for. 90 

§ 457. Designation of Persons and Corpora¬ 
tions 

a. In general 

b. Sufficiency of designation 

a. In General 

Where there Is a statutory requirement that the 
assessment be made to a particular person, It la usually 
essential to the validity of the assessment that the per¬ 
son be sufficiently described or designated in the assess¬ 
ment list or roll. 

Where there is a statutory requirement that the 
assessment be made to a particular person, it is 
usually essential to the validity of the assessment 
that that person be sufficiently described or desig¬ 
nated in the assessment list or roll, 91 and, unless 
there is a curative statute which is properly ap¬ 
plicable, 92 or the defect has been waived by the 
person concerned, 93 the roll will be fatally defective 
if the name of such person is omitted entirely, 94 if 
a person other than the one designated is named, 95 


or if an attempted designation or description of the 
person is insufficient. 9 * If the owner's name has 
been duly entered and listed on the assessment roll, 
an omission of tile name in transcribing the tax 
from the assessment roll into the tax list does not 
invalidate the assessment. 97 

Entry of nonresident's name when he is not to 
be listed. Where occupied land owned by a nonresi¬ 
dent is required to be separately listed without the 
name of the owner, the assessor has no jurisdiction 
to insert the nonresident owner's name, although 
such error may be waived, 98 and it seems that the 
entry of such an owner's name in the column of 
the roll, which is for the names of taxable inhabit¬ 
ants, invalidates the assessment entirelybut such 
is not the result if the name is entered only for pur¬ 
poses of identification, as a part of the description, 
in the column headed “Description of Property," 1 
even though the name extends partially into the 
preceding column for the names of taxable inhab¬ 
itants. 2 

Arrangement in alphabetical order . In the ab¬ 
sence of a statutory requirement that names be so 
entered, an assessment is not invalidated by a fail¬ 
ure to place a taxpayer's name in its alphabetical 
position ; 3 and a statute requiring the names of per¬ 
sons assessed to be arranged in the assessment list 
in alphabetical order is sufficiently complied with if 
the person is listed under the first letter of his sur¬ 
name, although a strict alphabetical order is not 
preserved among names beginning with the same 


87. NY—Bennett v. Robinson, 59 
N.Y.S. 197, 42 AppDlv. 414 

Or—Dayton v. State Board of Equal¬ 
ization, 50 P 1009, 38 Or. 131 

88 . N Y.—Litchfield v Brooklyn, 34 
NYS. 1090, 13 Misc. 693. 

61 C J. p 705 note 79. 

89. NY —Lancaster Sea Beach Imp 
Co v. New York, 108 N.E. 90, 214 
N Y 1—People V. Garmon, 71 N.Y. 
S. 826, 63 AppDlv. 530. 

90. Cal.—Salisbury v. Shirley, 5 P. 
104, 66 Cal. 223. 

61 C.J. p 705 note 82. 

Use of abbreviations and figures in 
descriptions see Infra f 464. 

91. Mont—Blmey v. Warren, 72 P. 
293, 28 Mont. 64. 

61 C.J p 705 notes 87-89. 

Necessity for assessment in name of 
owner see supra S 408- 

98. Fla.—Adams v. Fielding, 4 So.2d 
978, 148 Fla. 562. 

N.J.—Manistee Iron Works Co. v. 
Raritan Tp., 170 A- 89, 12 N.J.Misc. 
143. 

61 C.J. p 705 note 85. 

Statutes validating assessments in 
wrong name see supra | 408. 


Application of curative statutes 

(1) Statute providing that mis¬ 
take in name of owner should not 
render assessment invalid did not 
cure defect in proceedings occurring 
because assessment was made in 
name of a person other than owner 
of the property.—Tintic Undine Min¬ 
ing Co v. Ercanbrack, 74 P.2d 1184, 
93 Utah 561. 

(2) Statute providing that mistake 
in name of owner will not render as¬ 
sessment invalid has no application 
where name of owner is known or is 
shown by record in office of county 
recorder.—Tintic Undine Mining Co. 
v. Ercanbrack, supra. 

(3) Other applications of statutes 
see 61 C.J. p 705 note 85 Ea]. 

93. La.—J. M. Guffey Petroleum Co 
v. Murrel, 53 So. 705, 127 La. 466. 

61 C.J. P 705 note 86. 

94. N.T.—Cottle v. Cary, 76 N.Y.S. 
680, 73 App.Dlv. 54, affirmed 66 
N.E. 1106, 173 N.Y. 624. 

61 C.J. p 706 note 87. 

95. Mont.—Birney v. Warren, 72 P. 
293, 28 Mont. 64. 

61 C.J. p 706 note 88. 
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96. Or.—Hodgkin v. Boswell, 127 P. 
985, 63 Or. 589. 

61 C J p 706 note 89. 

Sufficiency of description or designa¬ 
tion see infra subdivision b of this 
section. 

97. Iowa—Parker v. Cochran, 21 N. 
W. 13, 64 Iowa 757. 

98. N.Y.—Hilton v. Fonda, 86 N.Y. 
339. 

61 C.J. p 706 note 91. 

Necessity for separate listing and 
classification of nonresident lands 
see infra { 468. 

99. N.Y —Sanders v. Downs, 86 N.E 
391, 141 N.Y. 422. 

61 C.J. p 706 note 92. 

1 . N.Y.—French v. Whittlesey, 30 
N.Y.S. 864. 

8 . N.Y.—French v. Whittlesey, su¬ 
pra. 

3. Iowa.—Watkins v. Couch, 120 N. 

W. 485, 142 Iowa 164. 

Arrangement of names of sharehold¬ 
ers of corporation see infra I 461. 
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initial. 4 * Such a statute does not require an assess¬ 
ment against several persons as a group to be 
entered more than once, 6 and, where property is 
assessed to several trustees, an entry under the first 
letter of the name of one of the trustees is suffi¬ 
cient. 6 An assessment against an executor as such 
may validly be entered where the name of decedent 
alphabetically belongs instead of where the name 
of the executor belongs, since an executor can 
easily find an assessment so entered and clerks 
might reasonably differ as to which letter the as¬ 
sessment should be placed under. 7 8 

Superfluous or additional entries or descriptions . 
Generally, if the person who is being taxed has been 
properly and sufficiently designated, the entry of 
other names, 6 or additional but unnecessary descrip¬ 
tive matter, 9 does not operate to affect the validity 
of the assessment if no prejudice or harm results 
from the surplusage. There are cases which seem to 
regard the addition of the words “Estate” 10 or 
“Est.” 11 to the name of the true owner as mere 
surplusage which does not invalidate the assessment. 
Other cases, however, have considered such words 
as showing an intention to make the assessment to 
the estate of a deceased person and rendering the 
assessment void where it cannot lawfully be made 
to the estate of a decedent 12 * 

b. Sufficiency of Designation 

At a general rule a mistake or error which does not 
mislead the person to his prejudice does not render the 


8 457 

designation so insufficient as to Jnvalldato the assessment, 
but, If the mistake or error Is such as to be misleading 
and prejudicial, the designation la insufficient to sustain 
a valid assessment. 

As a general rule a mistake or error which does 
not mislead the person to his prejudice does not 
render the designation insufficient so as to in¬ 
validate the assessment; 16 but, if the mistake or 
error is such as to be misleading and prejudicial, 
the designation is insufficient to sustain a valid as¬ 
sessment. 14 According to some decisions, it seems 
that the designation is insufficient and the assess¬ 
ment invalid if there is an omission of, 16 or a mis¬ 
take in, 16 the Christian name; but by other authority 
a correct entry of the surname alone is sufficient if 
it is apparent that the owner has not been mis¬ 
led. 17 If, under the rule of idem sonans, the name 
inserted in the assessment roll is in law the name 
of the owner and person intended, the designation is 
sufficient and valid. 18 Also, it seems that a desig¬ 
nation is generally sufficient if the name entered 
is the one which the person commonly uses, and the 
one by which he is generally known, 19 or is the 
owner’s name as it appears in the record of title 
to the property against which the tax is assessed. 20 

Repetition of name after different pieces of prop¬ 
erty. Where the same owner is being assessed for 
different pieces of property which are listed con¬ 
secutively without any intervening entries for other 
persons, the name of the owner need be entered but 
once in the owner’s column opposite the first prop- 


4. La.—In re Interstate Land Co., 84 

So 446, 110 La. 286 

6. N Y.—People v Barker, 32 N Y.S. 
486, 11 Misc 262, affirmed 33 N.Y S 
1132, 86 Hun 283, and 42 NE. 643, 
146 NY. 404. 

6. NY —People v Barker, supra. 

61 C J p 706 note 09 

7. Ill.—People v. Hibernian Banking 
Ass’n, 92 NB 306, 245 Ill 622. 

Designation where assessment is to 
executors see infra $ 459. 

8. N.Y,—People v. Barker, 2l N.Y S. 
704. 67 Hun 648, affirmed 33 N.E. 
746, 137 N.Y. 631. 

Vt—Adams v. Sleeper, 24 A. 990, 64 
Vt. 644. 

61 C.J. p 706 note S. 

Addition of "and all others unknown” 
to name of individual see infra I 
460. 

9. Cal.—Salisbury v. Shirley, 5 P. 
104, 66 Cal. 223. 

61 C.J. p 706 note 4. 

10. N.Y.—Sanders v. Carley, 83 N. 
Y.S. 106, 83 App.Div. 193, affirmed 
70 N.E. 1108. 178 N.Y. 622. 

11. N.Y.*—In re Hartshorn, 17 N.Y. 

8. 567, 63 Hun 624. 

18. Fla —Amos 7. Jacksonville 


Realty & Mortgage Co , 81 So. 524, 
77 Fla. 403 
61 C.J p 707 note 7. 

Assessment of property of dece¬ 
dents’ estates see supra 6 409 
13. Ta.—Appeal of Burmont, Inc., 
Com PI., 39 Del Co 104 
Va — Old v. City of Norfolk, 17 S E 
2d 427, 178 Va. 378. 

Wis—Doherty v. Rice, 3 NW.2d 
734, 240 Wis 389. 

61 C J. p 707 note 9. 

Effect of errors and omissions gen¬ 
erally see infra $ 486. 
baches 

Taxpayer ignoring for some ten 
years statutory requirement that 
taxpayer return intangible personal 
property for taxes and pay the taxes 
due could not urge in court of equity 
that assessment against taxpayer as 
"wife*’ of named person was void for 
failure to follow precisely the stat¬ 
utory provision directing assessor to 
show distinctly name of taxpayer — 
Burrows v. Hagerman, 33 So.2d 34, 
159 Fla. 826, appeal dismissed 68 S. 
Ct. 1083, 834 U.S. 817, 92 L.Ed. 1747. 

14L W.Va.—Collins v. Reger, 57 S 
E. 743, 62 W.Vau 196. 

61 C.J. p 707 note 10. 
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15. Cal.—Crawford v. Schmidt, 47 
Cal 617 

16. Ala —State Land Co. v. Mitchell, 
50 So 117, 162 Ala 469. 

61 C.J. p 707 note 12 

17. W Va.— McGraw v. Lakin, 68 6 
E 27, 67 W Va 385. 

61 C J p 707 note 13. 

18. Fla.—Burrows v. Hagerman, 33 
So 2d 34, 159 Fla. 826, appeal dis¬ 
missed 68 S.Ct 1083, 334 U.S. 817, 
92 L.Ed. 1747. 

61 C J. p 707 note 15. 

Idem sonans generally see Names 8 
14. 

19. Mo.— Corpus Juris quoted In 
State ex rel. Lane v. Cornell, 149 S 
W.2d 815, 821, 347 Mo. 932. 

61 C J. p 707 note 16. 

Word “name,” us used in statutes 
with respect to assessment of per¬ 
sonal property, should be taken in 
its plain, ordinary, and usual sense 
—State ex rel. Lane v. Cornell, 149 
S:W.2d 816, 8*7 Mo. 932. 

20. La.—Louisiana Land St Improve¬ 
ment Co. v. Police Jury of Grant 
Parish. 101 So. 241, 166 La. 849. 

61 C.J, p 707 note 17. 
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erty entry, and it is not necessary that his name 
be repeated opposite the description of each piece 
of property. 21 

§ 458. -Joint Owners, Class Owners, and 

Unincorporated Associations 

As a general rule, where property It Jointly owned, 
all the owners should be described or designated In the 
assessment roll or list. 

As a general rule, where property is jointly 
owned, all the owners should be described or desig¬ 
nated in the assessment roll or list, 22 and, hence, 
an entry of the namd of only one owner, 28 without 
the addition “et al.,” 24 or the entry of the names of 
only a portion of the owners together with the 
words “and others” or “et al.,” 25 is an insufficient 
designation of the several owners of the joint 
property, unless such designation is authorized by 
statute, 26 or is cured by statute. 27 Where land is 
owned by several persons of the same class, it is 
sometimes held that the owners must be designated, 
and they should not be described generally as a 
class; 28 but there are a number of decisions, sus¬ 
taining as sufficient, a general description of several 
heirs as heirs of a named person without the name 
of each heir. 29 A statute providing that undivided 
real estate of a deceased person may be assessed 
to the heirs or devisees without designating them by 
name does not authorize or permit a designation 
of devisees as heirs. 80 It has been held, however, 
that such a statute justifies a designation by name 


of the estate without inclusion of the words “heirs” 
or “devisees.” 31 Apparently an unincorporated as¬ 
sociation or company may be listed or designated in 
its company or association name without the name 
of each individual member. 82 

§ 459. - Occupants, Custodians, and Fi¬ 

duciaries 

Where a tax la ataeased again at a person for prop¬ 
erty which he holda in a representative capacity, it aeema 
that aome descriptive words should ordinarily be added 
to hla name to show the capacity In which he has bean 
assessed. / 

Where a tax is assessed against a person for prop¬ 
erty which he holds in a representative or fiduciary 
capacity, it seems that some descriptive words 
should ordinarily be added to his name to show the 
capacity m which he has been assessed; 33 but ap¬ 
parently a failure to do so is a mere irregularity ; 34 
and a failure to add the words “as agent” does not 
invalidate an assessment against an agent for prop¬ 
erty of the principal where the agent has failed to 
perform his duty of making out a list for the as¬ 
sessor. 36 If property is being assessed to an 
agent as occupant, he need not be described as an 
agent; 36 and, where it is the intent of a special 
statute that the custodian of property owned by a 
nonresident shall be assessed for the property as 
owner, it is unnecessary to insert as part of the 
designation of the custodian the capacity in which 
the assessment is made, 37 although there is a gen- 


21. Cal —Gottstein ▼. Kelly, 276 P 
347, 206 Cal. 742 

61 C.J. p 707 note 19. 

22. La.—McWilliams v. Gulf States 
Land, etc, Co., 35 So. 614, 111 La. 
194. 

61 C.J. p 708 notes 21, 22, p 637 note 
64. 

23. Wis.—State v. Williston, 20 Wis. 
2 28. 

61 C.J. p 637 note 54. 

Assessment of property of partner¬ 
ship or joint owners see supra § 
404. 

24. La.—McWilliams v. Gulf States 
Land, etc., Co., 35 So. 614, 111 La. 
194. 

61 C.J. p 637 note 54. 

25. La.—Le Blanc v. Babin, 2 So. 
2d 225, 197 La. 825. 

II C.J. p 708 note 22. 

22 . Va.—City of Norfolk v. Stephen¬ 
son, 88 S.B.2d 670, 185 Va. 305, 171 
A.L.B. 1344. 

Prior to statutory amendment to 
the tax code, addition of the words 
“et als,* to the rfame of one of the 
joi&t owners of land was not a suf¬ 
ficiently accurate statement of own¬ 
ership of land to constitute a valid 


assessment—City of Norfolk v. Ste¬ 
phenson, supra. 

27. N.J —Fleischauer v. West Hobo¬ 
ken Tp , 40 N,J Law 109. 

Purpose of statute relating to va¬ 
lidity of assessment of Jointly own¬ 
ed land in the name of one Joint own¬ 
er “and others'* and to the effect of 
omission or irregularity in charging 
realty on the land books was to pre¬ 
vent property owners from evading 
their fair share of the tax burden 
by reason of some error or omission 
of the assessing officers, but, if such 
error or omission works to the prej¬ 
udice of the landowner, the curative 
provisions of the act will not be in¬ 
voked.—City of Norfolk v. Stephen¬ 
son, 38 S.E 2d 670, 185 Va. 806, 171 
A.L.R. 1844. 

28. N.T.—Matter of Reid, 65 N.Y.S. 
373, 52 App.Div. 243. 

61 C.J. p 708 note 23. 

22 . S.C.—Koth v. Pallachucola Club, 
61 S.E. 77, 79 S.C. 514. 

81 C*J. P 708 note 24. 

30. Me.—Elliot v. Spinney, 69 Me. 
3L 

31. Mich.—Dickison v. Reynolds, 12 
N.W. 24, 48 Mich. 188. 

m 


32 Ohio—Pomeroy Salt Co. y. Da¬ 
vis, 21 Ohio St. 655. 

33. N Y.—Trowbridge v. Horan, 78 
NY. 439. 

Alphabetical entry for name of only 
one of several trustees see supra 5 
457 a. 

Assessment of property of decedents’ 
estates see supra f 409. 

34. Mich —City of Yale v. Michigan 
Farmers' Mut Fire Ins. Co. of St. 
Cl&ir & Sanilac Counties, 146 N.W. 
88 , 179 Mich. 254 

N.J.—Vail v. Runyon, 41 N J Law 
98. 

Knowledge 

Assessment of land In name of 
“Wisconsin State Bank** Instead of 
that of legal owner “Wisconsin State 
Bank, Trustee,’’ was not void, where 
bank as owner had knowledge of as¬ 
sessment—Doherty v. Rice, 3 N.W. 2d 
734, 240 Wis. 889. 

35. Ill.—Lockwood v. Johnson, 106 
Ill. 884. 

32. Mass.—Welles v. Battel le, 11 
Mass. 477. 

87. Mich.—Spanish River Lumber 
Co. v. Bay City, 71 N.W. 695, 113 
Mich. 181. 
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eral statute providing: that, where property is as¬ 
sessed to one other than the owner, the entry shall 
show in what capacity it is assessed to him, 58 Al¬ 
though there are several trustees to be taxed, it 
seems that the name of one only described as trus¬ 
tee of a specified estate is a sufficient description 
of the persons assessed, for the tax is really on 
the fund and no injury is caused by the omission 
of the names of some trustees. 39 A description of 
trustees of personal property as “executors and 
trustees” is not fatally defective, 40 and an error in 
describing an administrator with a will annexed as 
an “executrix” is an immaterial error not invalidat¬ 
ing the assessment, 41 as is an error in designating 
persons as administrators instead of executors, 42 
since in each of these cases the representative char¬ 
acter of the person assessed is indicated with suf¬ 
ficient clarity. An entry of the name of the estate 
together with the name of the executor is usually 
held a sufficient designation of the executor as the 
person taxed. 48 

§ 460. - Unknown Owners 

Althouah an entry to a named person “and all own¬ 
ers and claimants known and unknown” does not make 
a valid assessment either against the named person or 
unknown owners, where the persons taxed are first desig¬ 
nated as “unknown owners,” an addition of the names of 
various claimants of the property with an apparent at¬ 
tempt to describe the several portions claimed by each 
does not Invalidate the assessment against unknown 
owners. 

Although an entry to a named person “and all 
owners and claimants known and unknown” docs 
not make a valid assessment cither against the 
named person or unknown owners, 44 where the 
persons taxed are first designated as “unknown 
owners,” an addition of the names of various 
claimants of the property with an apparent attempt 
to describe the several portions claimed by each 
docs not invalidate the assessment against un¬ 


known owners; 46 and, if a single name is listed 
as owner, the words “To all owners and claimants, 
known and unknown,” in the heading of the assess¬ 
ment roll are an idle recital which does not vitiate 
the assessment. 46 Where, opposite to the property 
immediately above that concerned, and in the column 
headed “In Whose Name Assessed,” there appears 
the word “Unknown,” ditto marks in such column 
opposite the property involved are a sufficient desig¬ 
nation that the owner of the property is unknown. 47 
Indeed, if no name is given m the column for the 
name of the owner opposite a description of land, 
it will be presumed that the land was intended to 
be assessed to an unknown owner, although noth¬ 
ing in the assessment roll expressly shows such 
intent, 48 and it has even been held that, where the 
place for the name of the owner of property is left 
blank m the assessment roll, this will amount to 
a statement that the owner is unknown. 49 

§ 461. - Corporations and Stockholders 

While a corporation should be designated in an assess¬ 
ment list by its correct name, it is generally held that 
a mere misnomer or error in the name of a corporation 
will not affect the validity of the assessment where the 
identity and liability to be taxed are clearly established, 
or the mistake or error is not such as to mislead the 
corporation, or the mistake or irregularity is cured by 
statute. 

While, in the absence of a showing of identity, 
it is held rather strictly that a corporation should be 
designated in an assessment list by its correct cor¬ 
porate name, 50 it is generally held that a mere mis¬ 
nomer or error in the name of a corporation will 
not affect the validity of the assessment where the 
identity and liability to be taxed are clearly estab¬ 
lished, 51 or the mistake or error is not such as to 
mislead the corporation, 62 or the mistake or ir¬ 
regularity is cured by statute 53 A corporation may 
be designated by the name of its predecessor, where 


38. Mich —Spanish Hiver Lumber 
Co v. Bay City, supra. 

39. , R.I.—Clarke v. Addeman, 58 A. 
628, 26 HI. 168. 

40. N.Y—People v. Barker, 32 N.Y. 
S 485, 11 Misc, 262. affirmed 33 
N.Y.S, 1132, 86 Hun 283, and 42 
N.B. 543, 146 N.Y. 404. 

41. Me.—City of Rockland v. Farns¬ 
worth, 89 A 65. Ill Me. ,315. 

40. Me.—Bath v. Reed, 4 A. 688, 78 
Me. 276. 

43. I1L—People v. Hibernian Bank- 
inr Ass'n, 92 N.E. 805, 246 Ill. 
522. 

61 C.J. p 708 note 39. 

44. Or.— Robinson v. Scott, 156 P. 
268, 81 Or. 20. 

61 C.J. p 708 note 4L 


Assessment to unknown owners see 
supra f 408. 

45. Ariz—State v. Watts, 185 P. 934, 
21 Ariz 93, certiorari denied 41 S 
Ct. 62, 254 U.S. 648, 65 Lfed. 466 

46. Cal.—Salisbury v. Shirley, 5 P 
104, 66 Cal. 223. 

61 C.J. p 708 note 43 

47. Minn.—Hoyt v. Clark. 66 N.W. 
262, ^4 Minn. 139. 

Use of abbreviations and characters 
generally see supra fi 456. 

48. Iowa.—Burdick v. Connell, 29 N. 
W. 416, 69 Iowa 458. 

61 C.J. p 709 note 45. 

49. Wash.—Shipley v. Gaffner, 93 
P. 211, 48 Wash. 169. 
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50. Iowa.—Chicago, etc, R. Co v. 
Kelley, 74 N.W 935, 105 Iowa 106. 

61 C.J. P 709 note 48. 

Assessment of corporate stock and 
property see supra 98 421-453. 

Description of corporate property 
and stock see infra 8 469 

51. Me.—Tozier v Woodworth, 188 
A. 771, 135 Me 46. 

61 C J P 709 note 49 

58. Nev.—State v. Diamond Valley 
Live Stock, eto., Co., 25 P. 448, 21 
Nev. 86. 

Va.—Stevenson v. Henkle, 42 S.B. 
673, 100 Va. 591. , 

53. Mo.—National Cemetery Ass'n 
of Missouri v. Benson, 129 S.W.2d 
842, 344 Mo. 784, 123 A.L.R. 893. 
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no change has been made in the record title of its 
real estate and by statute the name of the record 
owner is to be used, 64 or where the corporation 
has acquiesced in the use of its predecessor’s name 
which is similar to the new name; 65 but otherwise 
it seems that use of a predecessor’s name is insuf¬ 
ficient where the corporations are composed of dif¬ 
ferent stockholders. 64 The entry of the assessment 
under the name of the railway company which for¬ 
merly owned the franchise does not necessarily 
furnish ground •for the contention that due process 
of law is denied by the judicial enforcement of the 
tax against the company actually operating the 
road. 67 

Designation of corporation and stockholders for 
assessments on stock . In order to have a valid as¬ 
sessment under a statute making a corporation liable 
for taxes against the stock of its stockholders, and 
primarily for assessment in its name, the corporation 
must be charged on the assessment roll in its prop¬ 
er corporate name; 58 but, if so charged and desig¬ 
nated, the assessment is valid without an entry 
of the names of the stockholders 59 Where it is 
provided that stock in a corporation shall be as¬ 
sessed against the stockholders, the entry in the 
assessment roll should be of the names of the stock¬ 
holders rather than of the name of the corpora¬ 
tion; 60 but, if there is a statutory declaration that 
it shall be no ground of objection to the assess¬ 
ment that the same is entered on the assessment 
books in the name of the corporation, the pre¬ 
ferred method of entering the names of the stock¬ 
holders is directory merely as far as the validity 
of the assessment is concerned, and the use of the 
name of the corporation alone does not invalidate 


the assessment against the stockholders. 6 * Even in 
the absence of a statutory declaration of the latter 
character, an entry of the name of the corporation 
as owner will be regarded as a mere informality in 
making up the assessment roll, which does not in¬ 
validate the assessment, if there are also entries 
giving the total amount and value of the stock, the 
names of the stockholders, and the number of shares 
owned by each, since by such entries the intention 
to assess the stockholders appears on the face of 
the roll, and the determination of the assessment 
against the shares of a particular stockholder is a 
mere matter of mathematical calculation. 62 

Also, the names of all stockholders residing with¬ 
in a taxing unit may properly be grouped under the 
name of the company in the assessment roll for con¬ 
venience in making collections from the corporation, 
if the number of shares held by each stockholder is 
set forth in such a way as to show the amount or 
proportion which is chargeable to him; 63 and an 
assessment to stockholders is not invalidated by the 
use of an inconvenient mechanical arrangement 
whereby a memorandum of the stockholders is en¬ 
tered on one page while the assessments to stock¬ 
holders are entered on another. 64 However, an 
entry specifying only the name of the corporation 
and the amount of its capital shows only an as¬ 
sessment of the capital of the corporation and can¬ 
not be regarded as a valid assessment of shares 
to the stockholders; 66 and a failure to place the 
names of stockholders on the formal assessment roll 
or list invalidates the assessment, although a sepa¬ 
rate informal list is kept showing the names of the 
stockholders, the number of shares owned by each, 
and the assessable value thereof. 66 


54. Conn.—Hartford v. Hartford 
Theological Seminary, 34 A. 483, 66 
Conn. 476. 

55. Ill.—Booth v. Raymond, 61 N.E. 
129, 191 Ill. 351. 

55. Mich.-—Chippewa Hardware Co. 
▼. Atwood* 86 N.W. 854, 127 Mich. 
888 . 

61 G.J. p 709 note 68. 

57. U.S—Illinois Cent. R. Co. r. 
Commonwealth of Kentucky, Kr., 
81 S.Ct. 95, 218 U.8. 551* 64 L.Ed. 
1147. 

61 C.J. p 709 note 54. 

**. U.S.—Walla Walla First Nat. 
Bank v. Hungate, C.C.Wash., 62 F. 

048, 

Entry of valuation for shares of 
stock see Infra { 471. 

Payment by corporation of tax on 
stock of stockholders see infra f 

611. •' f i 


59. Fla.—Atlantic Nat. Bank of 
Jacksonville v. Simpson, 188 So. 
686, 136 Fla. 809. 

Ohio—Geller v. McCort, 22 N.E 2d 
137, 60 Ohio App. 485. appeal dis¬ 
missed 19 N.E 2d 955, 135 Ohio St 
190. 

61 C.J. p 709 note 57. 

Absence of designation as agent 

Assessments of stock against na¬ 
tional bank for its nonresident stock¬ 
holders were not invalid because 
words “as agent" were omitted from 
assessments in view of federal stat¬ 
ute providing that bank shall make 
return of such shares and pay the 
tax thereon, as agent for nonresident 
stockholders.—Atlantic Nat. Bank of 
Jacksonville v. Simpson, 188 go. 636. 
1st Fla. Sot. 

SO. Mo.—State ex rel. and to TT.e of 
i; Wjratt v. Oantley, ft 8.W.S4 tTt, 
SSt Mo. 17. . '< , ' 

80 # 


Va.—Sussex County v. Jarratt, 106 
SE. 384, 627/129 Va. 672. 

61. Ala.—‘Fuqua v. Spry Burial Ins 
Co., 47 So 2d 817, 254 Ala. 189- 
Court of Com’rs of Washington 
County v. State, 55 So 623, 172 
Ala. 242. 

ба. La.—Hughes v. City Trust A 
Savings Co., 91 So. 747, 151 La. 
3l3. 

61 C.J. p 710 n6te 60. 

63. Md.—James Clark Distilling Co 

v. Cumberland, 62 A. 661/ 96 Md. 
468. 1 

61 C.J. p 710 note 61. 

64. La.—CaStles v. N4w Orleans* 15 
So. 199, 46 La.Ann. 542. 

65. Va.—Sussex County v, * Jarratt, 

106 8.B. 884, 129 Va. 672. , 

бб. U.S.—Albany City Nat. Bank v. 

’ Maher, OC.N.Y* t F. 417, 19 

Blatchf. 175. 

61 C.J. p 710 note 61 
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•§ 462. Listing and Description of Property 

AiNumint rolls or lists must properly and sccurstsly 
list and dsscrlb# property, and must comply with manda¬ 
tory statutory requirements with respect to the listing 
and description of property. 

Assessment rolls or lists must properly and ac¬ 
curately list and describe property, 67 and must com¬ 
ply with mandatory statutory requirements with 
respect to the listing and description of property. 68 

Separation and classification, A statutory require¬ 
ment that real and personal property be separately 
listed and assessed generally seems to be regarded 
as a provision for the benefit of the taxpayer, 
which must be substantially complied with in order 
to have a valid imposition of a tax. 69 If property 
is directed to be listed in the personal property 
book, the legislative direction should be followed, 
although it partakes of the character of realty; 70 
but it has been held that an error in classifying and 
listing as real estate property which has been 
classified by statute as personsal property, 71 or in 
assessing and listing as personal property property 
which has been legislatively classified as real prop¬ 
erty for purposes of taxation, 72 is a mere informal¬ 
ity which does not affect the validity of the assess¬ 
ment where the error does not prevent an effective 
equalization and correction. A statutory direction 
that the property, in different districts of the same 
city having different rates of taxation, be separately 
listed is a direction which may be enforced against 
the assessor by mandamus. 73 Apparently a provi¬ 
sion that town lots be listed in one table and other 


tracts of land in another taU# is directory in the 
sense that a noncompliance therewith will not vitiate 
the assessment; 74 and clearly the making of a more 
detailed separation and classification than is re¬ 
quired will not render the assessment rolls in¬ 
valid. 76 

Taxability of property . Where only particular 
kinds of a certain type of property are subject to 
taxation, the description in the assessment roll must 
show that the property is of the taxable kind; 76 but, 
if the property is so described as to show that it 
is within the general enumeration of taxable prop¬ 
erty, the assessors need not go further and exclude 
by averment all possible contingencies which might 
make the property described in the list exempt. 77 
Failure of an entry to distinguish between the por¬ 
tion of property exempt and that portion assessed 
does not invalidate the assessment where the proper 
exemption has been allowed and the taxpayer is 
not prejudiced. 78 

Rights in land separated from ownership of fee. 
Ordinarily, a description of the land will be taken to 
include timber, 79 mineral, 80 or riparian 81 rights; 
but, where such rights are required to be separately 
assessed because they have previously been severed 
from the surface rights, they are not properly de¬ 
scribed by a description of the land 82 by proper 
governmental survey, 83 by metes or bounds, 84 or by 
the name by which the land is commonly known, 85 
although there is also some authority to the con¬ 
trary. 86 Oil 87 as a severed mineral right, as 


67. Va —City of Norfolk v. Stephen¬ 
son, 38 SB 2d 570. 185 Va. 305, 
171 A.LR. 1344. 

61 C.J p 710 note 65. 

Necessity and sufficiency of descrip¬ 
tion of property in general see in¬ 
fra S 463. 

§8. Aria.—Yuma County v. Arizona 
Edison Co. f 180 P.2d 868, 65 Ariz. 
332. 

Mo.—State v. Corner, 101 S.W.2d 57. 

340 Mo. 107. 

61 C J. p 710 note 73 

Known owners 

Statute requiring real estate to be 
listed in parcels of forty acres or 
less does not apply to land assessed 
to known owners—Jones v. Mills 
County, 270 N.W. 96. 224 Iowa 1875 
66 . Ariz.—Yuma County v. Arizona 
Edison Co., 180 P.2d 868, 65 Ariz. 
882. 

61 C.J. p 710 note 78. 

Separate listing of unseated or non¬ 
resident lands see infra f 468. 

7a W.Va.—Charleston, etc., Bridge 
Co. v. Ktanawha County Ct., 24 S.E 
1002, 41 W.Va. 658, error dismissed 
18 fl.Ot. 941,' 161' U.S. 704, 42 UEd. 
1212 . ' 


71. Wis—State v Wharton, 91 N W 
976, 115 Wis 457. 

72. U.S.—City of Port Worth v 
Southwestern Bell Tel Co., C.C A 
Tex , 80 F 2d 972, rehearing denied 
81 F.2d 1016. 

61 C J. p 711 note 76. 

73. Wash—State v. Abrahams, 33 P 
964, 6 Wash. 372. 

74. W.Va.—Fleming v. Charnock, 66 
SE. 8, 66 W.Va. 50, 18 Ann Cas 
711. 

75. Or.—Dayton v. State Board of 
Equalization, 50 P. 1009, 33 Or. 
131. 

61 C.J. p 711 note 79. 

7a R.I.—Rumford Chemical Works 
v. Ray, 33 A. 443, 19 R I. 302. 

61 C.J. p 711 note 80. 

77. Conn.—Monroe v. New Canaan, 
43 Conn. 809. 

61 C.J. p 711 note 81. 

78. N.Y.—People v. Sayles, 53 N.Y. 
S. 65, 82 App.Div. 203, affirmed 
61 N.B. 1092. 167 N.Y. 679. 

76. Ark.—Huffman v. Henderson 
Co., <2 S.W.ld 221, 184 Ark. 278. 


80. Ark.—Huffman v. Henderson Co , 
supra. 

81. Cal —Gartlan v. C. A. Hooper A 
Co., 170 P 1115, 177 Cal. 414 

61 C J. p 713 note 10 

82. Iowa—Patterson v May, 29 N 
W 2d 547, 239 Iowa 602 

Mo.—Kernkamp v. Wellsville Fire 
Brick Co., 170 S.W 2d 692, 237 Mo. 
App. 457. 

83. Ark —Huffman v. Henderson 
Co., 42 S.W.2d 221, 184 Ark. 278. 

Minn.—Washburn v. Gregory Co., 147 
N.W. 706, 125 Minn. 491, UR.A. 
1916D 304. 

N.M.—Sims v. Vosburg, 91 P.2d 434, 
43 N.M. 255. 

84. NM—Sims v. Vosburg, supra. 

85. Pa—Norris v. Delaware, etc., R. 
Co., 66 A. 1122, 218 Pa. 88. 

86. Miss.—Stern v. Parker, 27 So.2d 
402, 200 Miss. 27. 

87. Pa.—Wilson v. A. Cook Sons Co, 
148 A. 68, 298 Pa. 85. 

Bequleltes 

There must be in tax assessment 
a sufficient description of estate in 
oil, such as M all oil and gas beneath 
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well as gas, 88 or coal;** as several mineral rights, j 
may properly and ^sufficiently be described as 
“mineral” together with a designation of the land 
on which they are situated; but a description of 
water rights simply as “water rights,” 80 “flowage 
rights,” 91 or “riparian rights,” 92 with nothing to 
show the extent of such rights or to identify the 
lands where they are situated, is insufficient A stat¬ 
ute providing for the separate assessment of severed 
timber and turpentine rights, as personal property, 
and requiring the owner thereof to furnish a de¬ 
scription of the lands where they are situated, does 
not justify a description of such rights, in case of 
the owner's failure to furnish the description re¬ 
quired, simply as “personal property” with no de¬ 
scription of the land or nothing to indicate that 
timber and turpentine rights are being assessed. 93 


§ 463. < — Necessity tod SuffideUdy in Qen- 
* eral * * -»,. 

,"As a general rule Jt la essential to tha validity of 
the assessment that the assessment |lst or roll contain 
a sufficient designation or description of the property In¬ 
tended to be assessed. 

As a general rule it is essential to the validity of 
the assessment that the assessment list or roll con¬ 
tain a sufficient designation or description of the 
property intended to be assessed, 94 although not 
every defect of description will invalidate the as¬ 
sessment. 95 The sufficiency of the description de¬ 
pends not on the intention of the assessor, but on 
whether statutory requirements have been complied 
with, 96 and whether; the property has been described 
with adequate definiteness. 97 Ordinarily, the de¬ 
scription must of itself be sufficient to identify the 
property, 98 but the assessment book need not con- 


and underlying" the specific quarter 
of land, or other description of sur¬ 
face property, before it can be said 
that severed oil rights have been 
assessed for payment of taxes — 
Mitchell v Espinosa, 243 P 2d 412, 
125 Colo. 267. 

MM. or mineral reserve 

(1) Method adopted by tax collec¬ 
tor of entering the notation "M. R " 
on the roll on the line where the land 
was listed for taxes did not render 
his act in assessing the minerals in¬ 
valid—McNatt v. Hyman, 38 So.2d 
107, 204 Miss. 824 

(2) Words "Mineral Reserve" writ¬ 
ten at top of tax list page containing 
numerous and unrelated descriptions 
of land, purporting to be assessed to 
different individuals, could not be re¬ 
garded as a part of each description 
on the page—Patterson v. May, 29 N. 
W.2d 647, 239 Iowa 602. 

88 . Pa.—Wilson v A Cook Sons Co , 

148 A. 63, 298 Pa. 85. 

89. Pa. —Appeal of Du Bole, 142 A. 

134, 293 Pa. 186. 

61 C.J. p 713 note 15. 

scanner of assessment and effect 

(1) Where coal was assessed sep¬ 
arately from surface of overlying 
land and coal was assessed in name 
of owner of undivided interest in 
coal with addition of words “et al, M 
legal effect of the assessment was to 
assess all of the coal in tract in¬ 
volved—Bennett v. Greer Gas Coal 
Co., 82 S E 2d 51, 127 W.Va. 184. 

(2) Assessment of coal in tract of 
land carried with it assessment of 
such mining rights and privileges as 
war* reasonably necessary for re¬ 
moval of coal.—Bennett v. Greer Gas 
Coal Co., supra. 

N.Y.—People ex rel. Adirondack 

Power Jb Dight Corporation v. Dur¬ 
ey. 299 NJT.B. 805, 123 Misc. 111. 


91. N.Y.—People ex rel. Adirondack 
Power & Light Corporation v. Dur¬ 
ey, supra 

92. Cal —Spring Valley Water Co v 
Alameda County, 141 P. 38, 24 Cal 
App 278, followed In Spring Valley 
Water Co v Alameda County, 141 
P. 41, 24 Cal.App 804. 

93. Fla—King v. Hilburn, 76 So 
678, 74 Fla 126 

94. Mich.— Corpus Juris quoted la 

Plymouth United Sav. Bank v 
Plymouth Tp, 286 N W. 625, 628, 
289 Mich 307 

Nev—Jackson v Harris, 183 P.2d 
161, 64 Nev. 339 

N.M—Raltzley v Lujan, 212 P.2d 
417, 53 NM 502 
61 C.J. p 710 note 65. 

Failure to object 

(1) Where taxpayer failed to ob¬ 
ject to sufficiency of description in 
tax assessment, taxpayer acquiesced 
in the view that the assessment met 
the requirements of statute.—De 
Gutierrez v. Brady, 88 P.2d 281, 
43 NM. 197. 

(2) Where telephone company’s 
objections on grievance day, as a 
taxpayer, to assessment of its prop¬ 
erty, evidenced a dear understand¬ 
ing and Identification of the property 
included in assessment roll, company 
could not complain that assessment 
roll was In Improper form and Insuf¬ 
ficient because of alleged incomplete, 
erroneous, or faulty description.— 
People ex rel. Upstate Tel. Corp. v. 
Eaton. 57 N.Y.S.24 50, 185 Misc. 396. 

Fnrpoge 

(1) Object of requiring any de¬ 
scription of the property is In order 
that taxpayer may know for what 
property he is assessed, and whatever 
is sufficient to identify that property 
with reasonable certainty is a suffi¬ 
cient description.' Smith v. Addiego, 
129 P.2d 953, 54 Cal.App.2d 230. 

896 


(2) Primary purpose of a descrip¬ 
tion of property in an assessment 
roll is to permit an interested per¬ 
son to identify it or to inform him 
as to where and how he may find a 
more complete description—People 
ex reL Upstate Tel. Corp. v. Eaton, 
57 N Y S 2d 50. 186 Misc 396. 

95. Mich—Plymouth United Sav 
Bank v. Plymouth Tp., 286 N.W 
625, 289 Mich. 307. 

Nonprojudidal irregularity 

An assessment will not be held 
invalid for a nonprejudicial irregu¬ 
larity in description on assessment 
roll —Plymouth United Sav. Bank v 
Plymouth Tp, supra. 

96. N Y —People ex rel. National 
Park Bank v Metz, 126 N.Y S 986. 
141 App.Dlv. 600. 

97. Mich —Plymouth United Sav 
Bank v. Plymouth Tp., 286 N.W 
625, 289 Mich 307. 

N.Y.—People ex rel. National Park 
Bank v. Metz, 126 N.Y S 986, 141 
App.Dlv. 600—Dill wood Corp. v. 
Manning, 55 N.Y S.2d 745, 184 Misc 
1067—City of Syracuse v. Murry, 
38 N Y S.2d 465, 179 Misc. 244, ap¬ 
peal dismissed 42 N.Y.8.2d 576 
Pa—Walker v. Scott, Com.Pl., 15 
Fay L.J. 24. 

Tex —Moody-Seagraves Co. v. City 
Of Galveston, CivA.pp„ 42 S.W.2d 
967, error refused. 

Surroundings oonaeeted with assass¬ 
in determining the sufficiency of 
description of property in tax as¬ 
sessment, the surroundings connect¬ 
ed with the assessment may be ex¬ 
amined.—Smith v. Addiego, 129 P. 
2d 952, 54 Cal.App.2d 230. 

98. Mich .' Cor pus Juris quoted la 
Plymouth United Sav. Bank v. 
Plymouth Tp., 239 N,W. 626, 828, 
289 Mich. 307. 

N.Y^-FuUon y. Kru 11, 93 N.E. 494, 
200 N.Y. 111. 
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tain a complete description of the property if it 
clearly refers to some public record or document in 
which the details of the description may be found 
and although the description appearing in the de¬ 
scriptive part is not in itself complete, it is adequate 
if it refers to another place in the assessment book 
where a detailed and sufficient description may be 
found . 1 If the assessor adopts for the assessment 
list the description which the taxpayer has given 
in his list, or return, the taxpayer ordinarily cannot 
thereafter complain of the indefiniteness of such 
description . 2 Under statutes permitting the as¬ 
sessor to list such property as he reasonably be¬ 
lieves the taxpayer to own where the latter fails 
or refuses to return a list of his property, very 
broad and general descriptions have been sustained 
with respect to property which the assessor rea¬ 
sonably believes the taxpayer to have but the nature 
of which he is unable to ascertain . 3 

§ 464. - Abbreviations and Figures 

Abbreviations and figures may properly be used in 
descriptions in assessment rolls if they are familiar, easily 
understood, not misleading, and Indicate the thing in¬ 
tended with certainty. 

Abbreviations and figures may properly be used 
in descriptions in assessment rolls if they arc famil¬ 


iar, easily understood, not misleading, and indicate 
the thing intended with certainty ; 4 but the use of 
abbreviations or figures not used by conveyancers 
or not generally understood by the public at large 
may render the description insufficient . 6 

§ 465. - Personal Property Generally 

A description of personal property is generally suffi¬ 
cient if it informs the taxpayer with reasonable certainty 
of the property for which he is being taxed. 

General rules with respect to the necessity and 
sufficiency of the description or designation of prop¬ 
erty in assessment rolls or lists ordinarily apply to 
personal property . 6 Thus, an assessment roll which 
purports to assess a tax against personal property 
not listed therein, and which fails even to show that 
the taxpayer owns any personal property, is a 
nullity and will not justify the imposition of a 
personal property tax . 7 A description of personal 
property is generally sufficient if it informs the 
taxpayer with reasonable certainty of the property 
for which he is being taxed . 8 Unless particular 
items are expressly required to be specified , 9 or 
separately listed , 10 or unless a more definite de¬ 
scription is essential for the taxpayer’s protec¬ 
tion , 11 a description of personal property is usually 
regarded as definite enough for this purpose if it 


99. Mich— Corpus Juris quoted la 

Plymouth United Sav. Bank v 
Plymouth Tp. 286 NW 626, 628, 
289 Mich. 307 
61 C J. p 710 note 68. 

X. Ill —Cairo, etc., R Co. v Mat¬ 
thews, 38 NE 623, 152 Ill. 153. 

9. Cal—Smith v Addlego, 129 P.2d 
953, 64 Cal App 2d 230 
Tex —Electra Independent School 
Dist v W T. Waggoner Estate, 
168 S W 2d 645, 140 Tex 483—Re¬ 
public Ins Co v Highland Park 
Independent School District, Civ. 
App. 123 S W 2d 784, error dis¬ 
missed 125 S W 2d 270, 133 Tex. 
545—Denman v. State, Civ App, 
85 S W.2d 252. 

61 C J. p 710 note 70. 

Presumption 

It is presumed in support of an 
assessment that a description is iden¬ 
tical with that contained in the 
statement furnished by the owner. 
—Smith v. Addiego, 129 P 2d 953, 
54 Cal.App.2d 230 

3. Conn.—Hartford v. Champion, 7 
A 721, 64 Conn. 436. 

61 C.J. p 710 note 71. 

4. Fla — Corpus Juris cited In Craw¬ 
ford v. Rehwlnkel, 163 So 851, 853, 
121 Fla, 449. 

Mich.—Plymouth United Sav. Bank 
v. Plymouth Tp., 288 N.W. 625, 
289 Mich. 307. 

84 C.J. S.—67 


Wash —Faunce v Carter, 173 P 2d 
526, 26 Wash 2d 211 
61 C J p 711 note 84 
Abbreviations generally see supra 9 
456 

Abbreviations in descriptions by gov¬ 
ernmental survey see infra 9 
467 b. 

5. Fla —Crawford v. Rehwinkel, 163 
So 861, 121 Fla 449. 

61 C J p 711 note 86 

0. Ala.—Town of Albertville v. 

Hooper, 72 So 268, 196 Ala 642 
61 C J p 712 note 88. 

7. Ala —Town of Albertville v. 
Hooper, supra. 

Necessity for showing kind of per¬ 
sonal property where only certain 
kinds are taxable see supra 9 462 

8. Cal —Savings, etc, Soc v. San 
Francisco, 63 P. 665, 131 Cal. 356. 

61 C J. p 712 note 88. 

Leasehold interest In city tide lands 
Personal property assessment of 
leasehold Interest in city tide lands 
was not void because description was 
defective where all parties consider¬ 
ed and acted on understanding that 
property involved was property in¬ 
tended—L. W. Blinn Lumber Co. v. 
Los Angeles County, 14 P 2d 512, 216 
Cal. 474, 84 ALR. 1304. 

9. NT.Y.—Cruger v. Dougherty, 43 N. 
Y. 107. 

10. Ill.—People v. Commonwealth 
Edison Co., 11 N E 2d 408, 367 Ill. 
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260, followed in People v. Peoples 
Gas Light & Coke Co., 11 N.E 2d 
929, 367 Ill 435 

Entry of separate valuation of sepa¬ 
rate kinds of personal property 
see infra 9 471 a- 

Assessment of shovel 

Under statutes governing descrip¬ 
tion of personalty assessed for tax¬ 
es, which authorize tax commission 
to prescribe form of assessment rolls 
and authorize personalty other than 
certain specific personalty, not in¬ 
cluding gasoline steam shovel, to be 
described as personalty “not other- 
w ise enumerated,” assessment of 
shovel under description of “ma¬ 
chinery, tools, implements and equip¬ 
ment,” in accordance with roll pre¬ 
scribed by the commission, was val¬ 
id—Byers Mach. Co. v Cobb Bros 
Const Co, 179 So. 665, 182 Miss 
212 . 

Assessment entered in column en¬ 
titled “all other personal property 
required to he listed’* could not be 
deemed assessment of credits, bank 
stock, or money in bank which were 
required to be listed in separate col¬ 
umns.—People v. Pullman Car & 
Mfg. Corporation, 189 N.E. 278, 355 
Ill. 438. 

11. R.I.—Merchants’ Cold Storage & 
Warehouse Co. v. Clarke, 110 A 
380, 43 R.I. 37. 

61 C.J. p 712 note 90. 
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simply designates the class or kind of personal prop¬ 
erty intended to be assessed without mention of par¬ 
ticular items or a detailed description thereof ; 12 but 
the description is insufficient and invalid if the prop¬ 
erty is not of the kind or class named . 13 In the ab¬ 
sence of a statute requiring it, it seems that even a 
designation of the class or kinds of personal prop¬ 
erty is unnecessary , 14 and a general description as 
‘'personal estate” has been sustained as sufficient 
where the taxpayer failed to return his list . 16 If the 
owner is not prejudiced or misled, an erroneous gen¬ 
eral classification as "personal property ,” 16 or even 
an entry of so many dollars under such general 
headings as "miscellany ” 17 or "additions ,” 18 may 
be considered sufficient although the property is not 
more particularly named. 

General designations may also be sustained, under 
a statute expressly providing that the words "per¬ 
sonal property” shall include all species of personal 
property and be a sufficient description ; 19 or un¬ 
der a statute permitting the assessor to describe the 
property according to his best judgment and infor¬ 
mation where he is unable to ascertain the exact 
nature of personal property . 20 A statute requiring 
the assessor to list "all personal property, showing 
the number, kind, amount and quality,” but provid¬ 
ing that "a failure to enumerate in detail such per¬ 
sonal property does not invalidate the assessment,” 
has been so construed that a general description as 
"personal property” is regarded as a sufficient com¬ 
pliance with the statutory requirements . 21 

§ 466. - Improvements on Real Estate 

In the absence of an express requirement of more 


particularity, Improvement* on real estate may be de¬ 
scribed In general terms. 

In the absence of an express requirement of more 
particularity, improvements on real estate may be 
described in general terms , 22 such as "house ,” 23 
"potting house ,” 24 “ice house ,” 26 "garage ,” 26 
"barn ,” 27 "paper mill ,” 28 "store house ,” 29 "storage 
house ,” 30 "shed ,” 81 or "office ” 32 

§ 467. —— Real Property in General 

a. In general 

b. Location according to government sur¬ 

vey 

c. Description by metes and bounds 

d. Description by numbers on recorded 

map or plat 

e. Parts of lots and other tracts 

f Description # by commonly reputed 
name or description 

g. Statement of quantity 

a. In General 

As a general rule there cannot be * lien or a valid 
proceeding for the forfeiture or tale of land for the non¬ 
payment of taxes if the assessment roll or book does not 
contain such a description of the particular land intended 
to be assessed that it can be Identified with certainty and 
beyond any reasonable possibility of doubt or mistake. 

Although personal liability for the taxes may 
nevertheless exist , 33 there cannot, as a general rule, 
be a lien or a valid proceeding for the forfeiture 
or sale of land for the nonpayment of taxes if the 
assessment roll or book docs not contain such a 
description of the particular land intended to be 
assessed that it can be identified with certainty and 
beyond any reasonable possibility of doubt or mis- 


12. Ala—State v. Kidd, 28 So 480, 
125 Ala. 413 

61 C J. p 712 note 91. 

Description of shares of stock see 
Infra g 469 a. 

13. Minn.—Thompson v. Davidson, 
15 Minn. 412. 

61 C.J. p 712 note 92. 

14. Tex — Corpus Juris cited In 

Howth v. City of Beaumont, Civ. 
App , 118 S.W 2d 350, 352. 

61 C.J. p 712 note 93. 

15. Me.—City of Rockland v. Farns¬ 
worth, 89 A. 65, 111 Me. 315. 

Mass.—Lamson Consol. Store Service 
Co. v. Boston, 49 N.E. 630, 170 
Mass. 354. 

16. Iowa.—In re Seaman, 118 N % W. 
364, 135 Iowa 643. 

17. Ky —Ayer, etc., Tie Co. v. 
Keown, 89 SW. 116, 28 Ky.L. 201. 

Assessment la general terms of 
money is sufficient to Impose liabil¬ 
ity on owner for tax on personal 


I property.—Johnson City v. Press, 
Inc., 100 S.W.2d 607, 171 Tenn. 80 
! 18. Conn —Lewis v. Eastford, 44 
Conn 477. 

19. Ind—Brunson v Starbuck, 70 N. 
E 163, 32 Ind.App. 457. 

61 C J p 712 note 98. 

20. Ill—King v. People, 61 N.E. 
1035, 193 Ill. 630 

61 C J. p 712 note 99. 

21. Cal —Dear v. Weineke, 29 P. 646, 
94 Cal. 322. 

61 C.J. p 712 note 1. 

22. Cal.—People v. Rains, 23 Cel. 
127. 

23. Mass.—Town of Lenox v. Ogles¬ 
by, 41 N.E 2d 45, 311 Mass. 269. 

61 C.J. p 712 note 3. 

24. Mass.—Town of Lenox v. Ogles¬ 
by, supra. 

20. Maas.—Town of Lenox v. Ogles¬ 
by, supra. 

26. Mass.—Town of Lenox ▼. Ogles¬ 
by, supra. 


27. Mass—-Westhampton v. Searle, 
127 Mass. 602 

28. N.Y.—People ex rel Sweet v 

Blake, 132 N.Y.S. 191, 72 Misc 646 

29. NY —People ex rel. Sweet v 

Blake, supra. 

30. Mass —Town of Lenox v. Ogles¬ 
by, 41 N.E.2d 45. 311 Mass. 269 

31. Mass.—Town of Lenox v. Ogles¬ 
by, supra. 

32. N.Y.—People ex rel Sweet v 

Blake, 132 N.Y.S. 191, 72 Misc. 
646. 

33. Iowa.—Shaw ▼. Orr, 30 Iowa 

355. 

61 C.J. p 713 note 21. 

Description of real estate in: 
Delinquent list see Infra { 765. 
Notice of sale see infra {794 
Notice to redeem see infra f 866. 
Tax deeds see infra I 939. 
Valuation of real estate ses supra f 
411. 
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take . 34 As long as the requirements of due process | and reasonable notice are not violated, the legisla- 


34, Ariz—Conway v. Mosher, 101 
P.2d 209, 55 Ariz. S07, rehearing 
denied 103 P 2d 465. 55 Ariz 467 
Ark—Gardner v. Johnson, 246 S W. 
2d 668, 220 Ark. 168—Burbridge v. 
Bradley Lumber Co, 215 S \V 2d 
710, 214 Ark. 135—State v. P W 
Burford Co., 156 S W 2d 806, 203 
Ark. 399. 

Cal—Sinai v. Mull, 181 P 2d 924, 
80 Cal App 2d 277 

Idaho—Menelce v Blackstone Min¬ 
ing Co., 121 P 2d 450, 63 Idaho 
413. 

Iowa.—Patterson v. May, 29 N.W.2d 
547, 239 Iowa 602 

La.—Le Blanc v. Babin, 2 So 2d 225, 
197 La 825 

Me—Oceanic Hotel Co v. Angell, 
57 A 2d 143, 143 Me 160. 

Mich —Plymouth United Sav Bank 
v Plymouth Tp , 286 NW. 625, 289 
Mich 307—Thompson v. Auditor 
General, 247 NW 360, 261 Mich 
624 

Mo —Sharp v. Richardson, 182 S.W 
2d 151. 353 Mo 138. 

Nev—Jackson v Harris, 183 P.2d 
161, 64 Nev. 339. 

N Y —In re Harlem River Drive, 
102 N Y S 2d 360, 199 Misc 281, 
reversed on other grounds 113 N 
Y S 2d 917, 280 App Div 787, ap¬ 
peal dismissed In re Harlem Riv¬ 
er Drive. City of New York. 109 
N E 2d 81. 304 NY. 785—Seaflre 
Inc, v. Ackerson, 76 NYS.2d 805, 
193 Misc 965, affirmed 87 N Y S. 
2d 438, 275 App Div 717, motion 
denied 89 N Y S 2d 231, 275 App 
Div. 836, affirmed 98 N E 2d 478, 
302 N.Y, 668—Hunt v. Dekin. 64 
N.Y S 2d 187, 187 Misc 649. af¬ 
firmed 76 N Y S 2d 640, 273 App 
Div. 800, affirmed 81 N.E 2d 106, 
298 NY. 675. 

Or—Clastop County v. Taylor, 119 
P.2d 285. 167 Or 563. 

Pa —Boulton v. Starck, 86 A.2d 17, 
369 Pa 45—De Simone v McCray, 
44 PaDist & Co 600, 24 Erie Co 
51, 34 Mun LR 66. 

S D.—Webster v. Carhart, 266 N W. 
731, 64 SD. 380 

Tenn—Johnson City v. Press, Inc., 
100 SW.2d 657, 171 Tenn. 80. 

Tex —W. T. Waggoner Estate v. 
Klectra Independent School Dist, 
Civ App., 157 S W 2d 721, affirmed 
Electra Independent School Dist v. 
W. T. Waggoner Estate, 168 S.W. 
2d 645, 140 Tex. 483 
Wash —Napier v. Runkel, 114 P 2d 
534, 9 Wash.2d 246, 137 A.L.R. 175. 
61 C.J. p 713 note 22. 

Admissibility of parol evidence to ex¬ 
plain or apply assessment rolls see 
Evidence 8 1007 b (S). 

Reasons for rule and purpose 

(1) Purpose of requirement for 
description in assessment is to give 
necessary information or notice of 
tax assessed against particular par¬ 


cel to the taxpayer himself, to In¬ 
form the public of what property is 
liable for the tax and is to be sold 
in case of nonpayment, and to en¬ 
able a subsequent purchaser at tax 
sale to obtain an adequate convey¬ 
ance —Jackson v Harris, 183 P.2d 
161, 64 Nev 339—61 C.J. p 713 note 
22 [a] 

(2) The chief reason for this re¬ 
quirement is that the owner may 
have information of the charge on 
his property. It has sometimes been 
said that a description which would 
be sufficient in a conveyance between 
individuals would generally be suffi¬ 
cient in assessments for taxation 
We do not, however, consider that a 
safe test. The description in tax 
proceedings must be such as will 
fully apprize the owner, without re¬ 
course to the superior knowledge pe¬ 
culiar to him as owner, that a par¬ 
ticular tract of his land is Bought to 
be charged with a tax lien. It must 
be such as will notify the public as 
to what lands are to be offered for 
sale in case the tax is not paid — 
Gardner v. Johnson, 246 S W 2d 568, 
220 Ark. 168—Wilkerson v. Johnston, 
200 S W.2d 87, 211 Ark. 170—Shelton 
v. Byrom, 177 SW.2d 421, 206 Ark 
665—Buckner v. Sugg, 96 S W 184, 
79 Ark. 442—61 C.J. p 713 note 22 [a]. 

(3) Purpose of description in as¬ 
sessment roll and tax deed is not 
to identify the land, but to furnish 
means of identification. 

Kan—Herod v. Carter, 106 P. 32, 
81 Kan 236. 

Okl —Watts v Meriwether, 84 P.2d 
643. 184 Okl. 32. 

(4) Other statements of reasons 
and purposes 

Cal—Miller v. Williams, 67 P 788, 
135 Cal. 183—Mailman v. Kneeben, 
54 P 2d 46, 11 Cal App.2d 484 
Or —Knapp v. Josephine County, 
235 P.2d 564, 192 Or 327. 

Utah.—Keller v. Chournos, 133 P 2d 
318, 102 Utah 535—Tlntic Undine 
Mining Co v. Ercanbrack, 74 P.2d 
1184, 93 Utah 561. 

61 C J p 713 note 22 [a]. 

Question of fact 

Test to be applied In determining 
whether descriptions of land in as¬ 
sessment rolls were sufficient was 
whether descriptions were sufficient 
to identify the property, the question 
of sufficiency being a question of fact 
to be determined by the court from 
evidence—Biaggi v. Phillips, 122 P. 
2d 619, 50 Cal.App.2d 92 
Name of owner 

(1) Indication on assessment roll 
in column marked “Name of owner” 
showing to whom property belonged 
is insufficient to identify property, 
since it merely shows to whom prop¬ 
erty was attempted to be assessed, 
and is no part of description of 
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property, and cannot aid description. 
—Carr v. Barton, 162 So. 172, 173 
Miss. 662 

(2) Insufficient description of land 
on assessment roll cannot be aided 
by extrinsic evidence, and name list¬ 
ed under heading of “owner** cannot 
aid description —Ransom v. Young, 
168 So. 473, 176 Miss. 194 

(3) No doubt it is good legislative 
policy to require the name of own¬ 
er to be set forth in assessment list, 
but listing of owner’s name on as¬ 
sessment list is not essential to a 
valid assessment of land, but de¬ 
scription of land assessed is essen¬ 
tial —Randall v Perkins County, 36 
N.W 2d 845, 72 S.D 497. 

Supplying omissions 

Material words and marks of punc¬ 
tuation omitted from description in 
tax assessment may not be supplied 
so as to correct otherwise fatally de¬ 
fective description —Keller v Chour¬ 
nos, 133 P 2d 318, 102 Utah 535. 

Owner charged with notioe 

Owner of realty was charged with 
notice of how his property was de¬ 
scribed on tax roll.—Conway v. 
Mosher, 101 P 2d 209, 56 Ariz. 307, 
rehearing denied 103 P.2d 465, 55 
Ariz 467. 

Descriptions held insufficient 

(1) In general 

Fla—Dixon v. City of Cocoa, 143 
So 748, 106 Fla. 855 
La —Le Blanc v. Babin, 2 So 2d 225, 
197 La 825. 

Nev—Jackson v. Harris, 183 P 2d 
161. 64 Nev. 339 

NY—Hunt v. Dekin, 64 N.Y S 2d 
187, 187 Misc. 649, affirmed 76 N 
Y S 2d 540, 273 App Div 800, af¬ 
firmed 81 N E 2d 106, 298 NY. 575. 

(2) Description which is Intelligi¬ 
ble only to persons possessing more 
than average intelligence, or use 
and understanding of which are con¬ 
fined to locality on which land lies, 
is not sufficient—Gardner v Johnson, 
246 S \V 2d 568, 220 Ark 168—Wilker¬ 
son v. Johnston, 200 S W 2d 87. 211 
Ark. 170—Shelton v. Byrom, 177 S. 
W 2d 421, 206 Ark. 665—Toler v. 
Fisher, 148 S.W 2d 159, 201 Ark. 
1107. 

(3) Where property was improper¬ 
ly assessed in subdivided portion of 
assessment roll, and was described in 
assessment roll, notice of sale, cer¬ 
tificate and tax deed as a part of 
Amended Map of Atlantique, of which 
it did not form a part, description 
was insufficient and tax and sale 
thereunder were void—Seaflre, Inc, 
v. Ackerson, 76 N.Y.S.2d 805, 193 
Misc. 965, affirmed 87 N.Y.S 2d 438. 
275 App.Div. 717, motion denied 89 
N.Y»S.2d 231, 275 App.Div. 836, af¬ 
firmed 98 NJB.2d 478, 302 N.Y 468. 
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ture may prescribe any scheme for describing real 
estate in assessment rolls that it deems fit . 35 There 
are decisions which seem to hold strictly that all 
descriptive items required by statute must be en¬ 
tered in the assessment roll in order to have a 
sufficient description for a valid tax . 36 Usually, 
however, a description is sufficient if it does not 


mislead, and identifies or designates, with reason¬ 
able certainty, the property intended to be taxed , 37 
or, a9 has been stated, contains such data as will 
enable a competent surveyor to locate the property 
with reasonable certainty , 33 either with or without 
extrinsic evidence , 39 even though it does not con¬ 
tain the particularity and accuracy in details which 


35. Miss—Dimitry v Lewis, 117 So 
265. 150 Miss 818, appeal dismiss* 
ed 49 SCt. 81, 278 U.S 570, 73 L 
Ed 511. 

61 C.J. p 714 note 23 
Practical good sense of assessor 

Taxation, including methods for 
description of assessed property, is 
a practical matter, and, under stat¬ 
ute which exacts of assessor no pre¬ 
scribed method of description, but 
permits him to proceed in such man¬ 
ner as to make the description cer¬ 
tain, much is left to the practical 
good sense of the assessor in the 
description of property assessed — 
Clatsop County v. Taylor, 119 P.2d 
285, 167 Or 663. 

Subsequent legislation 

(1) Provisions of statute as to de¬ 
scription of property for purposes 
of taxation and tax sales were in¬ 
applicable to assessment and tax 
sale made before passage of Buch 
act—Morris v. Hankins, 188 So 155, 
192 La. 504. 

(2) Subsequent legislation relating 
to procedure where conveyance for 
taxes is invalid due to insufficient 
description does not change the pri¬ 
or law with respect to the effect of a 
bad description of land on the tax 
books.—State ex rel. Martin v. Chil¬ 
dress, 134 SW.2d 136, 346 Mo. 495 

36. U S.—Hammon v. Nix, Colo., 104 
F 689, 44 C.C.A. 132. 

61 C J. p 714 note 24. 

37. U S.—Anderson-Tully Co. v. 

Murphree, C.C.A.Ark, 153 F.2d 

874. 

Ariz—Conway v. Mosher, 101 P.2d 
209, 55 Ariz 307, rehearing denied 
103 P 2d 465, 55 Ariz. 467. 

Cal.—Sorensen v. Costa, 196 P.2d 900, 
32 Cal.2d 453—City and County of 
San Frandsoo v. San Mateo Coun¬ 
ty, 112 P 2d 695, 17 Cal.2d 814— 
Alpaugh Irr. Dist. v Kern Coun¬ 
ty, 248 P.2d 117, 113 Cal App 2d 286 
—Smith v. Addiego, 129 P.2d 953, 
54 Cal.App.2d 230 

La.—Tuges Realty v. Jefferson Par¬ 
ish Developers, 18 So 2d 607, 205 
La. 1033—Walker v. Douglas, App., 
12 So 2d 889. 

Me.—Inhabitants of Town of War¬ 
ren V. Norwood, 24 A.2d 229, 188 
Me. 180. 

Md.—Free v. Greene, 199 A. 857, 176 
Md. 86, 117 A.L.R 717. 

Mass.—City of Lowell v. Marden & 
Murphy, 74 N.E 2d 666, 821 Mass 
597, certiorari denied 68 S.Ct. 354, 


332 US. 850, 92 L Ed 420—Town 
of Lenox v Oglesby, 41 N E 2d 45, 
311 Mass. 269. 

Miss—Stockstill v Bennett, 61 So.2d 
154, 216 Miss. 417. 

Neb.—Scotts Bluff County v. Frank, 
7 N W 2d 625, 142 Neb. 698—City 
of Scottsbluff v. Kennedy, 4 N W.2d 
878, 141 Neb 728 

NY.—In re Harlem River Drive, 113 
N.Y.S 2d 917, 280 App Div. 787, 

appeal dismissed In re Harlem Riv¬ 
er Drive, City of New York, 109 
N.E.2d 81, 304 N.Y. 785—McDon- 
ogh v. Smith, 100 N.Y S 2d 968. 277 
App Div. 1087—Woodland Shores v. 
Suffolk County, 56 N.Y.S.2d 69, 269 
App Div 780—City of New York v. 
Every, 283 N Y.S. 661, 245 App Div. 
409—Eller v. Loch Sheldrake Im¬ 
provement Corp, 87 N.Y.S 2d 301, 
194 Misc. 542, motion granted 91 
N Y S 2d 518—Dillwood Corp v. 
Manning, 55 N.Y.S 2d 745, 184 Misc. 
1067. 

N.C—Cooper v. Cooper, 19 S.E 2d 237, 
221 NC 124. 

Okl —Flag Oil Co v. Smith, 156 P. 
2d 796, 195 Okl. 236—G. A. Nich¬ 
ols, Inc., v. Simpson, 147 P.2d 437, 

194 Okl. 81—Corpus Juris oltsd In 
Watts v Meriwether, 84 P.2d 643, 
647, 184 Okl. 32. 

R I —Acme Corp v. Mowrey, 194 A 
593, 69 R.I. 163, reargument denied 

195 A. 213, 69 R I 240 

Tex —Electra Independent School 

Dist. v. W. T. Waggoner Estate, 
168 S W.2d 645, 140 Tex. 483. 

61 C J. p 714 note 25. 

Certainty beyond all doubt is not 

required of descriptions in assess¬ 
ment rolls, but a description reason¬ 
ably certain either within itself or 
which by aid of pertinent statutes 
can be made reasonably certain is 
all that is required.—Miller v. Fulli- 
wiley, 7 So 2d 799, 192 Miss 846. 

betters, characters, and abbreviations 

Description of real property for 
purpose of taxation is construed with 
respect to custom of using letters, 
characters, and abbreviations.—Peo¬ 
ple ex rel. Brittain v. Outwater, 196 
N.E. 835, 360 Ill. 621. 

Aooretion 

Levy and assessment of taxes each 
year on land on which accretion was 
formed resulted in levy and assess¬ 
ment of taxes on the accretion, even 
though the accretion was not spe¬ 
cifically described by metes and 
bounds on the assessment roll.— 
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Ward Redwood Co. v. Fortain, 104 P. 
2d 813, 16 Cal 2d 34. 

Inconsequential errors 
Where owner can readily identify 
property assessed, the assessment 
cannot be successfully attacked be¬ 
cause of existence of inconsequential 
errors—Griffin v. City of Syracuse, 
38 N Y S 2d 476, 179 Misc. 250, af¬ 
firmed 45 N Y S 2d 724, 266 App Div 
1055, appeal denied 47 N Y S 2d 292, 
267 App Div 864. 

Separate tracts 

Taxes were not void because sepa¬ 
rate tracts, owned by same person 
and described and as^e^ed as to 
part thereof in name of one other 
than owner, were not actually includ¬ 
ed as one tract on assessment rec¬ 
ords and tax lists, since total there¬ 
of was a mere matter of arithmetic 
—Scotts Bluff County v. Frank, 7 N 
W.2d 625, 142 Neb 698 

Any part of a description of prop¬ 
erty which is readily supplied b> 
identity of the county must be deem¬ 
ed a part of the description in de¬ 
termining whether or not the de¬ 
scription is full and precise.—Knapp 
v. Josephine County, 235 P.2d 664, 
192 Or. 327. 

Personalty listed ae realty 

Tax authorities in preparation of 
assessment roll in which they pro¬ 
posed to assess as real property cer¬ 
tain telephone company property 
which might ordinarily be classified 
as personal property, such as sta¬ 
tion apparatus, station Installations, 
and private branch exchanges, were 
not required to list and identify each 
individual item of property to be so 
assessed.—People ex rel. Upstate Tel 
Corp. v. Eaton, 67 N Y.S.2d 60, 185 
Misc 896. 

38. Fla.—Inter-City Sec, Co v Bar¬ 
bee, 143 So 791. 106 Fla. 671. 

La.—Yuges Realty v. Jefferson Par¬ 
ish Developers, 18 So 2d 697, 205 
La. 1033 

Miss.—Ransom v. Young, 168 So 473, 
176 Miss 194—Carr v. Barton, 162 
So. 172, 173 Miss 662. 

Description held insufficient 
Fla.—Brickell v. Palbicke, 167 So. 44, 
123 Fla. 608. 

39. Ill.—People ex rel. Brittain v. 
Outwater, 196 N.E. 835, 360 Ill 
621. 

Okl.—Corpus Juris quoted in Watts 
v. Meriwether, 84 P.2d 643, 648, 
184 Okl. 32. 

61 C.J. p 714 note 26. 
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would be necessary for the purpose of convey¬ 
ance. 40 

While it is sometimes said broadly or generally 
that a description which would be sufficient in a 
conveyance of land between individuals is sufficient 
for an assessment roll, 41 it seems that greater ac¬ 
curacy m description may be necessary in an assess¬ 
ment roll than in a conveyance, 42 and an erroneous 
item of description, which has a tendency to mislead, 
will invalidate the assessment, although the descrip¬ 
tion would be sufficient to identify if the misleading 
part were rejected, 43 as could be done in case of a 
conveyance, as discussed in Deeds § 103. If the 
description sufficiently identifies, entry of an ad¬ 
ditional item of description which is not such as to 
mislead does not render the description defective, 44 
even if such additional item of description is er¬ 
roneous; 45 but, if the description is vague and in¬ 
sufficient to identify, it is not rendered valid or ef¬ 
fective by the fact that the owner is not misled and 
knows that his land is being taxed. 46 

Numerous cases appear to hold that a taxpayer 
may not complain of the insufficiency of a descrip¬ 
tion which he himself has furnished to the as¬ 
sessor, since it is said that the owner, who is the 
only one who could complain of a defective descrip¬ 


tion, is himself responsible for the one which has 
been used and could not have been misled by it 47 
However, there is authority for the view that a de¬ 
scription which is essentially insufficient cannot be 
made the basis of a valid tax, or tax title, although 
such description has been furnished by the owner, 
since the public, purchasers at tax sales, and their 
successors, have an interest in descriptions as well 
as owners. 48 A description may be rendered suffi¬ 
cient by virtue of what is contained in a heading 
at the top of the column, 49 or by virtue of a refer¬ 
ence to some place where a detailed description is 
to be found ; 50 but a description which is originally 
defective will not be cured by reason of the fact that 
the property is correctly described in subsequent 
proceedings, 51 there is an adequate description of 
record which is in no way referred to, 52 or the fact 
that such invalid and insufficient description is used 
for subsequent assessments of taxes which are paid 
by the tax sale purchaser. 53 

Omission of part of land. Where the greater por¬ 
tion of the land is accurately described and suffi¬ 
ciently identified, the fact that the description is 
mistakenly drawn so that a few acres which should 
have been taxed are not included in the description 
does not affect the tax as to the lands sufficiently 
described. 54 


40. Ill —People ex rel Brittain v. 
Outwater, 196 N E. 835, 360 Ill. 
621 

61 C J. p 715 note 27. 

41. Tex —Garza v City of San An¬ 
tonio, Civ.App, 214 SW 488, re¬ 
versed on other grounds. Com 
App, 231 SW 697 

61 C J. p 715 note 28. 

42. Cal—Miller v. Williams, 67 P. 
788, 135 Cal 183 

61 C J p 715 note 29. 

43. Mich.—Jackson v Sloman, 75 N 
W. 282, 117 Mich 126. 

61 C J. p 715 note 30. 

44. Neb —City of Scottsbluft v 

Kennedy, 4 NW2d 878, 141 Neb. 
728 

45. US—Kelly v. Herrall, C.C.Or., 
20 F. 364. 

61 C.J. p 715 note 82. 

48. N D.—Grand Forks County v. 
Frederick, 112 N.W. 839, 16 N.D. 
118, 125 Am.S.R. 621. 

61 C.J. p 715 note 83. 

47. Cal.—Smith v. Addiego, 129 P. 

2d 953, 54 Cal.App.2d 230. 

Tex.—Electra Independent School 
Dist v. W. T. Waggoner Estate, 
168 S.W.2d 646, 140 Tex. 483. 

61 C.J. p 715 note 34. 

Pur chaser 

One who acquired title to realty 
through foreclosure of street Im¬ 
provement bonds stood in the shoes 


of the former owner and could not 
complain of the inadequacy of de¬ 
scription of the realty in tax as¬ 
sessment where such description was 
supplied by the owner—Smith v 
Addiego. 129 P 2d 953, 54 Cal App 2d 
230 

Exception 

In description of land on tax as¬ 
sessment roll, the phrase "less Ry 
right of way" excluded all property 
belonging to the railway company, 
including a water reservation, es¬ 
pecially where landowner signed as¬ 
sessment list giving such descrip¬ 
tion of the land—Watts v. Meriweth¬ 
er, 84 P 2d 643. 184 Okl 32 

48. Nev.—Corpus Juris cited in 
Jackson v Harris, 183 P.2d 161, 
168, 64 Nev 339. 

61 C J p 715 note 35 

49. N.Y—McCoun \. Pierpont, 133 
NE 355, 232 NY 66. 

61 C J p 715 note 36. 

50. US —Lothrop v Southern Pac 
Co, DC Nev, 17 F.Supp. 947 

La—Walker v. Douglas, App., 12 
So 2d 839 

Or—Frederick v. Douglas County, 
155 P 2d 925, 176 Or 54—Bagley v. 
Bloch, 163 P. 425, 83 Or. 607. 

Test 

Where property excepted in de¬ 
scription of land on assessment roll 
is not specifically identified, the test 
of the sufficiency of the description 
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is whether, although not certain, it 
is capable of being made certain — 
Watts v Meriwether, 84 P.2d 643, 184 
Okl 32 

Division of unplatted property into 
tax tracts in tax assessor's plat book 
and auxiliary map and reference to 
descriptions therein by tax certifi¬ 
cates of delinquency were held au¬ 
thorized by statutes —Clatsop County 
v Tavlor, 119 P.2d 285, 167 Or 563 
Sufficiency of referenoe 

Since character of Instrument set 
forth in certain book and page of es¬ 
tablished records is unimportant if 
the description referred to is suffi¬ 
cient, mere reference to instrument 
as deed when in fact it is an in¬ 
strument of another character does 
not affect validity of an assessment 
containing such description.—Walker 
v. Douglas, La.App„ 12 So 2d 839 

51. N Y —Fulton v. Krull, 93 N E 
494, 200 N.Y. 105. 

61 C.J p 716 note 38 

52. Nev—Jackson v. Harris, 183 P. 
2d 161, 64 Nev. 339. 

N.Y.—Fulton v. Krull, 93 N E 494, 
200 N.Y. 105. 

53. Idaho.—Booth v. Cooper, 126 P. 
776. 22 Idaho 451. 

54. La.—Webre v Lutcher, 12 So. 
834. 45 La.Ann. 574. 

Mich—Porter v Auditor General, 238 
N.W. 185, 255 Mich. 526. 
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Inclusion of nontaxable property. Where the de¬ 
scription of land includes real property which is 
not taxable or exempt from taxation, it has been 
held that the assessment is void. 56 

City or village property. While city and village 
property may often be described according to lot 
and block number on a recorded map referred to, 
as discussed infra subdivision d of this section, 
a description of such property simply as a “house 
and lot” on a certain street, 66 or “land” on a desig¬ 
nated street corner, 67 is insufficient. It seems that 
such description may be sufficiently certain if, in ad¬ 
dition, the house number is given; 68 but there is 
also authority to the contrary. 69 

Description in record title . A description which 
follows that contained in the taxpayer's record of 
title is usually regarded as sufficient; 60 but, if a 
description fully identifies the property assessed, it 
is not insufficient and invalid because it is not the 
literally correct description to be found in the 
record of title. 61 

b. Location According to Government Survey 

Lands covered by the official survey of the United 
States may properly be described In the assessment roll 
by reference to subdivisions of the survey, and lands 
covered by other official surveys may be described by 
such surveys. 


With, 62 and apparently without, 68 express statu¬ 
tory authority therefor, lands covered by the of¬ 
ficial survey of the United States may properly be 
described in the assessment roll by reference to the 
subdivisions of the survey. An omission of the 
name or number of any of the divisions or sub¬ 
divisions, necessary to be known for identification 
and location of the land, will render the description 
fatally insufficient. 64 According to some authority, 
if the section, township, and range numbers have 
been given at the top of the columns for such en¬ 
tries, that is a sufficient designation of such numbers 
for all lands entered in succession from the top 
with such columns left blank; 66 but there is also 
authority to the effect that either the township and 
range numbers, or ditto marks therefor, must be 
entered in the proper columns opposite to the other 
entries describing the land, although such numbers 
are given at the top of the columns. 66 Where there 
are, in the state, several ranges and townships of 
the same numbers as those given in the roll, the 
description is insufficient if it does not show the par¬ 
ticular range and township intended; 67 but, if the 
roll shows on its face that it is for a particular civil 
township which has only one governmental township 
and one range of the numbers entered in the roll, 
the description is sufficient. 68 An error in range 
number, 69 or an omission of section number, 70 or 


55. Ark.—Ponder v. Richardson, 210 
S.W.2d 316, 213 Ark. 238—Kaplan 
v Scherer, 169 S W 2d 660. 205 Ark 
664-*—Powell v. Coggins, 164 S.W. 
2d 891, 204 Ark. 739 

Validity of assessment where taxa¬ 
ble property and nontaxable prop¬ 
erty are mingled In one assessment 
see supra 8 404. 

50. Ala.—Jones v. Pelham, 4 So. 22, 
84 Ala. 208. 

61 C.J. p 718 note 72. 

57. Me.—-Bingham v. Smith, 64 Me. 
450. 

N Y.—French v. City of New Ro¬ 
chelle, 126 N.Y.S 677, 141 App.Div. 
8 . 

68. Mass—Roberts v. Welsh, 78 N. 
E 408, 192 Mass 278. 

N.J—State v Newark, 36 N.JLaw 
288, affirmed 44 N.JLaw 648 

Pa.—Miller v Coursin, Com.Pl. f 11 
Fay.L.J 145. 

56. N.Y.—Rupert v. North Pelham, 
123 NTS. 944, 139 App.Div. 302— 
Mclnnis v. City of New Rochelle, 
168 N.Y.S. 1003, 99 Misc. 388. 

BO* Ill.—People v. Southern Gem 
Co., 168 N.E 825, 332 Ill. 370. 

61 C.J. P 722 note 20. 

51. La.—Muller v. Mazerat, 83 So. 
104, 100 La. 116. 

SI OJ. p 722 note 2L 


62. Ark —Alphin v. Banks, 102 S. 
W.2d 658, 193 Ark. 568. 

61 C J. p 716 note 45. 

63. Iowa—Cahalan v. Van Sant, 54 
N W. 433, 87 Iowa 593. 

61 C.J. p 716 note 46. 

64fc. Cal.—Lake County v. Sulphur 
Bank Quicksilver Min. Co., 4 P. 
876, 66 Cal. 17. 

61 C.J. p 716 note 47. 

Material mark* of punctuation 

may not be supplied to correct oth¬ 
erwise fatally defective description 
and, thus, descriptions of land in 
tax assessment, delinquent tax list, 
and notice of tax sale as SW^4 

SW% SEV and "NE^ NW% NEfc” 
in designated sections located by 
township and range were fatally de¬ 
fective so as to render tax assess¬ 
ment and all subsequent proceedings 
for sale of land for delinquent taxes 
void.—Keller v. Chournos, 133 P.2d 
318, 102 Utah 535. 

65. Miss.—Miller v. Fulliwiley, 7 

So.2d 799, 192 Miss. 846. 

61 C.J. p 716 note 48. 

Seasons for rule 

(1) Under statute directing In ef¬ 
fect that assessor in preparing land 

roll will proceed numerically with 

sections, and when section is reach¬ 
ed he will make group of all own¬ 
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erships in that section, owner of 
land in particular section, who finds 
that assessment of land in that sec¬ 
tion has been made, should, in view 
of statute, expect to find in that 
group, assessments for every one of 
owners of that section. Including 
himself, and when he finds on assess¬ 
ment rolls grouping of sections with 
two blank lines between each sec¬ 
tion, with section, township, and 
range written out as a part of first 
item of group, landowner has been 
furnished a reasonably sufficient 
identification as to what property 
was assessed.—Miller v. Fulliwiley, 
supra. 

(2) Other reasons see 61 C.J. p 716 
note 48 [a]. 

60. N.D.—Sheets ▼. Paine, 86 N.W. 
117, 10 N.D. 108. 

07. Or.—Sears v. Murdock, 117 P. 
305, 59 Or. 211—Martin v. White, 
100 P. 290, 63 Or. 319. 

68. Mich.—Dumphey v. Auditor Gen¬ 
eral, 82 N.W. 55, 123 Mich. 854. 

Utah—Keller v. Chournos, 133 P.2d 
318, 102 Utah 536. 

69. La.—Verdine v. Carter, 127 So. 
609, 170 La. 226. 

70. Mich.—Bird v. Perkins, 33 Mich. 
28. 

61 C.J. p 717 note 68. 
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of section and fraction of section, 71 docs not in¬ 
validate the description if the land is otherwise 
identified or it is shown that the description can be 
applied to only one particular piece of land and 
none other. 

Under some statutory provisions lands covered by 
other official surveys may be described by such sur¬ 
veys. 72 Where land has not been sectionalized or 
not so surveyed as to be tied to standard govern¬ 
ment monuments, under some statutory provisions 
it has been stated that it should be described for 
assessing purposes by official lot numbers, surveyor 
general’s survey number, if they appear on the 
county records, 73 and by its correct name, if it has 
a name of record in the recorder’s office, such as 
mining claims patented or unpatented, as discussed 
infra subdivision f of this section. 

Abbreviations . The subdivisions of the survey 
may be indicated by the accepted characters and 
abbreviations by which they are commonly desig¬ 
nated, 74 but not by characters or abbreviations 
which are not commonly used or generally under¬ 
stood. 76 Many cases have sustained, as a sufficient 
designation of a quarter section, or quarter of a 
quarter section, an entry simply of the abbreviations 
for the directional part of the section in which the 
quarter is located without any number or fraction 
to indicate that a quarter is intended, where the 
rest of the entries show with reasonable certainty 
that a quarter is intended. 76 It has, however, be¬ 


come firmly established in a few states that the use 
of numbers, instead of fractions, to indicate the 
division intended, leaves the description insufficient 
and invalid. 77 The use of the abbreviation “frl.” 
before the name of a subdivision or the designation 
thereof does not render the description void as un¬ 
certainly attempting to describe a part of the sub¬ 
division. 78 

Extension of survey description to unsurveyed 
lands . Ordinarily, if land has not been divided by 
proper governmental survey, an attempt to de¬ 
scribe it in an assessment roll by governmental sub¬ 
divisions is invalid, 79 but it has been held that, 
where land on the edge of a governmental survey is 
commonly known and described by the description it 
would have had if the survey had been officially ex¬ 
tended, such description may properly be used in the 
assessment roll. 80 

c. Description by Metes and Bounds 

Land may be described in the assessment roll by 
metes and bounds. 

Where it is expressly required by statute, land 
must be described in the assessment roll by metes 
and bounds, 81 and it may properly be so described 
although there is a statute authorizing another and 
more convenient mode of description 82 An at¬ 
tempted description by metes and bounds is in¬ 
sufficient and invalid if its lacks a point of be¬ 
ginning, 83 or the boundaries given are so incom¬ 
plete, 84 uncertain, 85 or so confused and erroneous, 86 


71. La—In re Perrault’s Estate, 54 
So 939, 128 La. 453. 

61 C J. p 717 note 54. 

72. Ark —Bracken v. Henson, 201 
S.W 2d 580, 211 Ark. 672. 

Utah—Tintlc Undine Minins Co v. 
Ercanbrack, 74 P.2d 1184, 93 Utah 
561. 

Survey by county surveyor at as¬ 
sessor’s request 

(1) Purpose of statute making it 
duty of assessor to make out cor¬ 
rect and pertinent description of 
each tract or lot of real property in 
his copy, and authorizing assessor to 
employ county surveyor to make out 
a description of boundaries and lo¬ 
cation of a tract on owner neglecting 
to furnish a satisfactory description 
of such parcel on assessor’s request, 
is to furnish descriptions of lands 
and lots assessed for taxation, so 
that they may be identified by ref¬ 
erence to the plat or survey which 
has become a public record.—Brack¬ 
en v. Henson, 201 S.W.2d 580, 211 
Ark. 672. 

(2) Under such statute, surveyor 
has no authority to ignore existing 
boundary lines, but has duty to make 
survey conforming to boundary lines 


and to make and record plat showing 
survey thereof; survey which ig¬ 
nores boundaries as defined in title 
papers of owner is invalid.—Bracken 
v Henson, supra. 

73. Utah—Tintic Undine Mining 
Co. v. Ercanbrack, 74 P.2d 1184, 93 
Utah 561. 

74. Ark—Shelton v. Byrora, 177 S 
W 2d 421, 206 Ark. 665 

Neb —Scotts Bluff County v. Frank, 
7 N W.2d 625, 142 Neb 698. 

N.D—Anderson v. Roberts, 1 N.W.2d 
338, 71 ND 345. 

61 C.J. p 717 note 65. 

Test 

Whether a particular taxpayer has 
been misled through use of arbitrary 
abbreviations by taxing authorities 
in describing lands depends on what 
an ordinary unskilled person would 
be expected to understand —Bur- 
bridge v. Bradley Lumber Co., 215 
S.W.2d 710, 214 Ark. 135. 

75. N.D.—Wright v. Jones, 135 N. 
W. 1120, 23 N.D 191. 

61 C.J. p 717 note 56. 

76. Ark—Chestnut v. Harris, 43 S 
W. 977, 64 Ark. 580, 62 Am.S.R. 
213. 

61 C J p 717 note 57. 

903 


77. ND—Wright v. Jones, 136 NW 
1120, 23 ND 191 

61 C J p 717 note 58 

78. Ark—Rucker v Arkansas Land 
& Timber Co., 194 SW 21, 128 
Ark. 180 

61 C J p 717 note 69 

79. Cal —Smith v City of Los An¬ 
geles, 112 P 307, 158 Cal 702 

61 C J p 718 note 60 

80. Ark—Mancy v Dennison, 163 S. 
W. 783, 110 Ark 571. 

61 C J p 718 note Cl 

81. Or—Jory v Palace Dry Goods 
Co , 46 P 786, 30 Or. 196 

61 C J p 718 note 62. 

82L Cal —Davis v. Pacific Imp. Co , 
70 P. 15, 137 Cal. 245. 

61 C J p 718 note 63. 

83. Mo—State v. Hamilton, 293 8. 
W. 378. 

61 C J. p 718 note 64 

84. Miss—Patterson v. Morgan, 138 
So 362, 161 Mass. 807. 

61 C.J. p 718 note 65. 

85. La.—Shelly v. Friedrichs, 42 So 
218, 117 La. 679. 

61 C.J. p 718 note 66. 

86. La—Sutton v. Calhoun, 14 La. 
Ann. 209. 
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that the land cannot be identified and located with 
certainty. Where a description by metes and bounds 
is entirely correct with the exception that by cleri¬ 
cal error the course for running one boundary is 
given as being in the direction opposite to that in 
which it should be run, the point of the compass 
named may be construed to mean the opposite di¬ 
rection when the one given by mistake is so in¬ 
consistent with the rest of the description as to 
show that the opposite direction was intended. 87 
Use of the word “about” before the figures giving 
the distances the courses are to be run does not 
render the description uncertain where the measure¬ 
ments along the directions given meet and inclose 
an area equal to that stated. 88 The fact that in a 
description of lots by metes and bounds there is a 
variance in depth of a fraction of a foot from the 
correct depth as shown in a recorded map of the 
lots docs not invalidate the assessment where the 
inaccuracy could have caused no uncertainty as to 
the land intended to be assessed. 89 

d. Description by Numbers on Recorded Map or 
Plat 

It it generally sufficient If city or town lots are de¬ 
scribed In the assessment roll by the number of the lot 
and of the block or square v with the name of the city or 


town, and the name of the quarter, subdivision, or addi¬ 
tion, according to recorded maps or plats. 

While legislation providing for the description of 
town and city lots by lot and block number accord¬ 
ing to recorded plat docs not exclude the use of any 
other description by which the property may be 
adequately identified, 90 it is generally sufficient if 
city or town lots are described in the assessment 
roll by the number of the lot and of the block or 
square, with the name of the city or town, and the 
name of the quarter, subdivision, or addition, ac¬ 
cording to the recorded maps or plats. 91 If all the 
essentials of such description are given at the first 
of a column, a failure to repeat them, or to use 
ditto marks to show that they apply to each lot 
listed thereunder, does not render the description of 
such lots insufficient 92 Omission of lot numbers, 93 
the giving of incorrect lot numbers, 94 or a failure 
to show that the numbers given refer to lot and 
block, 95 will usually render the description insuffi¬ 
cient. Ordinarily, in order that the description may 
be sufficient on its face, there must be a correct and 
adequate reference to a map or plat, 96 actually made 
and existing, 97 which contains such a description of 
the land that it can be identified or located with cer¬ 
tainty. 98 


Separate noncontiguous tracts 

Assessment of particular tract for 
taxes by metes and bounds does not 
constitute assessment of numerous 
separate and distinct tracts several 
miles apart fronting on different 
sides of a bayou, merely because the 
acreage given on assessment rolls 
approximates total acreage claimed 
by person against whom assessment 
is made.—Pittman v Gulf Refining 
Co., D C La., 43 FSupp. 187, affirmed, 
C.C.A., 141 F 2d 478. 

87- Neb.—Hart v. Murdock, 114 N. 
W. 268. 80 Neb 274 

88. Mass—Roberts v Welsh, 78 N. 
E 408, 192 Mass 278. 

89. N Y —Fulton v. Krull, 93 N.E. 
491, 200 NY 105. 

90. Tex —Hernandez v. San Antonio, 
Civ App., 39 S.W. 1022. 

61 C.J. p 719 note 76. 

91. Cal —Biaggi \v Phillips, 122 P 
2d 019, 50 Cal App 2d 92. 

La.—Yugea Realty v. Jefferson Par¬ 
ish Developers, 18 So 2d 607, 205 
La. 1033 

Miss—Williamson v. DeBruce, 57 So 
2d 167, 213 Miss. 530 
Neb—City of Scottsbluff v. Kennedy, 
4 N.W 2d 878, 141 Nob 728 
Utah.—Ferguson v. Mathis, 85 P 2d 
827, 96 Utah 442—Tintic Undine 
Mining Co v. Ercanbrack, 74 P.2d 
1184, 93 Utah 661. 

61 C.J. P 719 note 77. 


Assessor’s plat and description hook 

Statute relating to duties of asses¬ 
sor in listing real property and per¬ 
mitting designation of land for tax 
purposes by "Tax No—and allow¬ 
ing reference by such number to the 
description contained in assessor’s 
plat and description book, applies 
only where land is described by 
metes and bounds.—Faunce v. Carter, 
173 P 2d 526, 26 Wash 2d 211. 
Supplementary and auxiliary maps 
Supplementary and auxiliary maps 
of county incorporated into plat 
books by appropriate references were 
"public records" and could be refer¬ 
red to in descriptions of propiity in 
tax assessments—Clatsop County v. 
Taylor, 119 P 2d 285, 167 Or 563. 

92. N Y —McCoun v. Pierpont, 183 
NE 355, 232 N.Y. 66. 

93. Mo —State v. Wabash R. Co, 
21 S W 26, 114 Mo. 1. 

61 C.J p 719 note 79. 

94. La—Augusti v. Lawless, 14 So. 
228, 45 La Ann 1370. 

61 CJ p 719 note 80 

95. Miss—Levenworth v. Greenville 
Wharf, etc,, Co., 35 So. 138, 82 Miss. 
678. 

61 C.J. p 719 note 81. 

96. Fla.—Miller v. Lindstrom, 33 So. 
521, 45 Fla. 473. 

61 C.J. p 719 note 82. 

Reference held sufficient 

In tax proceedings, description re¬ 
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ferring to page 86 of book of maps 
was held adequate where complete 
map was on such page, even though 
other matters relating to map were 
on page 87—Mailman v. Knee ben, 54 
P 2d 46, 11 Cal App 2d 484 

97. Ind—Green v. McGrew, 72 NE 
1049, 73 NE 832, 35 Ind App. 104, 
111 Am SR 149 

61 C J. p 720 note 83. 

98. Minn—-Williams ▼. Central 

Land Co., 21 N.W. 650, 32 Minn 
440. 

61 C J. p 720 note 84. 

Effqpt of indefinite adjoiners 

Maps on which assessments were 
based, being clear In other respects, 
were held not so defective as to 
render assessments void because of 
calls for indefinite adjoiners.—Los 
Angeles Mountain Park Co. v. Bur¬ 
rows, 8 P.2d 489, 121 Cal.App. 166. 
Ahsenoe of word “tract” 

Fact that tax assessor's plat book 
and auxiliary plat descriptions which 
were adopted by reference in assess¬ 
ments of property did not use word 
"tract," but merely contained tract 
numbers, did not invalidate assess¬ 
ments, where auxiliary plat showed 
nothing but tax tracts and such oth¬ 
er features as were necessary to lo¬ 
cate the tracts, and taxpayer did not 
claim that he was misled thereby or 
that he failed to understand what 
was meant.—Clatsop County v. Tay¬ 
lor, 119 P.2d 286, 167 Or. 663. 
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A description according to a plat made by a 
stranger or intermeddler having no autnority to 
make the subdivision is invalid, where it is such 
as to be misleading or inadequate to inform the tax¬ 
payer that his land is taxed," but the fact that 
the plat is not perfectly legal and valid does not 
necessarily invalidate the description if by refer¬ 
ence to the plat the property is so specified that it 
can be found and identified with certainty, and no 
one is misled. 1 Although there is authority to the 
effect that the plat must be legally and duly record¬ 
ed, 2 there is also authority to the contrary , 3 and it 
has been held that the fact that the map referred 
to has not been recorded as provided by law does 
not invalidate the description where the plat has, for 
years, been generally recognized as ‘ authentic by 
the public and by property owners, and assessments 
and conveyances have from the beginning been 
made by reference to the plat. 4 Furthermore, al¬ 
though an assessor is required to assess lots ac¬ 
cording to a corrected survey of a plat, 5 a descrip¬ 
tion by reference to a plat which has been vacated 
so that it no longer legally exists of record has been 
held sufficient. 6 


If the assessment roll sufficiently describes the 
land by reference to a map which is well known and 
duly of record, the description is not invalidated 
by the fact that no reference is made to another 
map which describes the property with more techni¬ 
cal accuracy and in accordance with which the tax¬ 
payer took title. 7 Where property has been re¬ 
platted, and a new map made designating the land 
by lot and block numbers different from those used 
in the former map, a description by reference to 
the new map alone is sufficient, 8 and, where this 
has been done for a number of years, a subsequent 
description by reference to the former or original 
plat may be invalid 9 The name of the city or 
town in which the land is located must be shown ; 10 
but several cases have been quite liberal and allowed 
the description to stand if this fact could be deter¬ 
mined from the assessment roll although only from 
some part other than the page on which the de¬ 
scription appears. 11 If the land is in a particular 
division or subdivision of the town or city, the 
division or subdivision must be so named or desig¬ 
nated as not to be uncertain or misleading 12 


99. Ill —Gage v. Rumsev, 73 Ill 
473 

Wi«* —Merton v. Dolphin, 28 Wis 
156 

1. Ill —Koelling v People, 63 NG 
735. 106 Ill 363. 

61 C J p 720 note 86. 

2. Mo —State ex rel and to Use of 
Jennings v Hamilton. 293 SW 
378 

61 C J p 720 note 87. 

Unrecorded plat 

(1) Reference to unrecorded plat 
in description of land on tax rolls 
Is not legal constructive notice to 
anyone of location of such land, re¬ 
gardless of number of persons to 
whom such reference might suggest 
some particular land because of their 
actual notice of plat—King County 
v Rea, 162 P.2d 810, 21 Wash 2d 693 
—Napier v Runkel, 114 P 2d 634. 9 
Wash 2d 246, 137 A L,.R. 176. 

(2) Description of land as “lots 7, 
8, and 9, block 4, Gilbert's Avion City, 
according to the unrecorded plat 
thereof/' on tax rolls was insuillcient 
to confer jurisdiction on superior 
court to proceed against land in rem 
and foreclose lien, since reference to 
such plat, without indication as to 
where it might be found, conveyed no 
knowledge to anyone having no per¬ 
sonal Information concerning plat, 
even though it might have been dis¬ 
covered after search —Napier v. 
Runkel, supra. 

3. Cal.—Smith v. Addiego, 129 P 2d 
868, 54 Cal.App.2d 280. 


Map is sufficiently filed or recorded 
when deposited in proper office, and 

it is not essential that the map con¬ 
tain an official stamp of filing or re¬ 
cording —Schalnman v. All Persons, 
275 P 225. 276 P 113, 96 Cal App 
753—Morton v. Sloan, 276 P. 223, 96 
Cal App 747. 

4. Neb—City of Scottsbluff v Ken¬ 
nedy, 4 N W 2d 878, 141 Neb 728 
—Roads v Estabrook, 63 N W 64. 
36 Neb 297 

5. Miss —Belhaven Heights Co v 

May, 192 So. 6, 187 Miss 101 

6 . Neb—Kershaw v Jansen, 68 N 
W 616, 49 Neb 467. 

7. Cal—Kehlet v Beigman, 121 P. 
918. 162 Cal 217 

61 C J p 720 note 90 

8. Ariz—Consolidated Motors v 
Skousen 109 r 2d 41, 66 Ariz 481, 
132 ALR 1040, certiorari denied 
Skousen v Consolidated Motors, 62 
SCt 64, 314 US. 631, 86 L Ed 507 

61 C J p 720 note 91 

9. Wash—Martin v Rankert, 121 
P 817, 67 Wash. 325 

10. Cal.—Wright v Fox, 89 P. 832, 
150 Cal 680. 

61 C J. p 720 note 93. 

In Utah 

(1) It had been held that descrip¬ 
tion of lots in assessment roll as be¬ 
ing in certain addition, without nam¬ 
ing citv of which addition was part, 
was fatally defective—Asper v 
Moon. 67 P 409, 24 Utah 241 

(2) The trial court and respond¬ 
ent evidently relied upon the case 
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of Asper v Moon, 24 Utah 241, 67 
P 409. but a reading of that case 
clearly distinguishes it from this one 
If that case be construed to hold, as 
contended by Respondent, that where 
lands are described for tax purposes 
by lots, numbers, blocks and plat ti¬ 
tle according to a duly authenticated 
and recorded plat of subdivided 
lands, but fails to state that the plat¬ 
ted lands are a subdivision of, or ad¬ 
dition to, or included in a particular 
city, such failure in all cases viti¬ 
ates the assessment the 

case is to that extent overruled — 
Ferguson v Mathis, 86 I’2d 827, 830, 
96 Utah 442. 

11. Neb—Alexander v. Hunter, 45 

N W 461, 29 Neb 259 

ND—O’Neil v. Tyler, 53 N W. 434, 

3 ND 47 

12. Idaho—Booth v Cooper, 126 P 

776 22 Idaho 461 

61 C J p 720 note 95 
Designations held sufficient 

(1) In general—Doherty v Rite. 3 
N W 2d 734, 240 Wis 389—61 C.J p 
720 note 95 [b]. 

(2) Assessment rolls and tax rolls 
on property in the town of Nichols 
Hills, giving lot and block numbers 
and describing the property as be¬ 
ing in '“Nichols Hills Addition" to 
Oklahoma City, were not void for un¬ 
certainty of description where there 
uas no Nichols Hills Addition to Ok¬ 
lahoma City or any other city or 
town in Oklahoma County and the 
description could only apply to the 
particular lots in the town of Nich- 
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Numerical order of listing . Where the descrip¬ 
tions are required to be in numerical order as to lots 
and blocks, a failure so to list the property renders 
the assessment void. 18 

e. Parts of Lots and Other Tracts 

If the property Intended to be assessed Is but a part 
of a larger tract thla fact must be made to appear on the 
assessment roll, since a description of the larger tract 
alone is not a sufficient description of its parts. The 
particular part intended must be described and so identi¬ 
fied that It can be located and separated from the whole. 

If the property intended to be assessed is but a 
part of a larger tract this fact must be made to ap¬ 
pear on the assessment roll, since a description of 
the larger tract alone is not a sufficient description 
of its parts 14 Also the particular part intended 
must be so described and identified that it can be 
located and separated from the whole, 15 and, except 
where a more definite description is impossible, 16 a 
description of land simply as part of, 17 a certain 
number of acres in, 18 or a certain number of feet 
of, 19 a specifically designated larger tract is an 
insufficient description and renders the assessment 
void. 

Of the same character, and likewise insufficient, 
is a description which gives the quantity, and metes 
and bounds, of a tract in detail and then excepts 
certain portions before sold by the taxpayer without 
in any way describing or identifying the excepted 
portions ; 20 but there are decisions which hold that, 
where part of a lot or tract has been sold 21 or con¬ 
demned by a railroad for its right of way, 22 a de¬ 


scription of the remainder as part of the tract, or as 
“fractional” lot number so and so according to the 
recorded map or plat, is sufficient, and a description 
of a part as so many acres, “remainder” of a 
named ranch has been held sufficient where it ap¬ 
pears that the part not comprehended by the de¬ 
scription is within the limits of a town, covered by 
a plat thereof, and has already been assessed as 
town lots. 23 

A description by the directional location of the 
part and the number of acres therein is sufficient 
where its exact location can be determined from 
what is given; 24 and any description which names 
only a part will be sufficient where there is some 
additional factor which renders the particular part 
intended determinable. 25 The use of a descriptive 
term which adequately identifies the part intended 
is sufficient. 26 If different portions of a quarter 
section are being assessed as parcels and the only 
description of each of the various portions is the 
number of acres in them the assessment is void as to 
the entire quarter, since the owner is not bound to go 
through the roll, add the number of acres together, 
and determine that the entire quarter has been 
described and assessed 27 

f. Description by Oommonly Reputed Name or 
Description 

If the objective of Identification Is thereby attained, 
land may properly be described In the assessment roll by 
a description which, although not technically accurate, Is 
the reputed one and the one by which the premises are 
generally known and designated, or by a name by which 


ols Hills.—G A. Nichols, Inc., v. 
Simpson, 147 P 2d 437, 194 Okl. 81. 

13. Mo.—Meriwether v. Overly, 129 
S.W 1, 228 Mo 218 

14. Cal —Corpus Juris quoted in 
Sinai v. Mull. 181 P 2d 924, 926, 80 
Cal.App 2d 277. 

61 C.J p 721 note 98. 

Description by metes and bounds see 
supra subdivision c of this section 

15. Ark—White v Brown, 175 S W. 
2d 562, 206 Ark 410 

Cal —Corpus Juris quoted in Sinai 
v Mull, 181 P.2d 924, 926, 80 Cal. 
App.2d 277 

61 C.J. p 721 notes 2-4. 

16. Cal —Corpus Juris quoted la 
Sinai v. Mull, 181 P 2d 924, 926, 
80 Cal.App 2d 277. 

61 C.J. p 721 note 1. 

17. Ark —Bracken v. Henson, 201 
S.W.2d 580, 211 Ark. 572—Sturgis 
v. Nunn, 158 SW2d 678, 208 Ark. 
698. 

Cal.—Corpus Juris quoted in Sinai v. 
Mull, 181 P.2d 924, 926, 80 Cal. 
App.2d 277. 

Miss.—Sims v Crecink, 45 So 2d 787, 
208 Miss. 873—Thompson v. Wher¬ 


ry, 27 So 2d 771, 200 Miss 672— 
Meyerkort v. Warrington, 19 So 2d 
433, opinion withdrawn because 
of settlement between parties 20 
So 2d 708, 198 Miss. 29. 

Mo—State ex rel Martin v Chil¬ 
dress, 134 S W 2d 136, 345 Mo 495. 
61 C.J. p 721 note 2. 

18. Cal.—Corpus Juris quoted iu 

Sinai v. Mull, 181 P.2d 924, 926, 
80 Cal.App.2d 277. 

61 C.J. p 721 note 3. 

19. Cal —Corpus juris quoted iu 

Sinai v Mull, supra. 

61 C.J. p 721 note 4. 

20. Mich.—Plymouth United Sav. 
Bank v. Plymouth Tp., 286 N.W. 
625, 289 Mich 307. 

61 C.J. p 721 note 5. 

21. Neb.—Scotts Bluff County v. 
Frank, 7 NW2d 625, 142 Neb. 698. 

Wash—Noyes v. King County, 51 P. 

1062, 18 Wash. 417. 

Portion of vaoated street 
Where city lots aB platted were 
one hundred fifty feet long and por¬ 
tions of such lots had been conveyed 
by deeds describing the lot numbers 
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"less the west 60 feet," a descrip¬ 
tion of lots on tax rolls as "the east 
100 feet" of such lots was sufficient 
to cover the property conveyed and 
sufficient to Include that portion of 
vacated street abutting lots on the 
east —Board of Com’rs of Marion 
County v. Clark, 138 P.2d 449, 157 
Kan. 132. 

22. Neb—Spiech v. Tierney, 76 N. 
W. 1090, 66 Neb. 514. 

61 C.J. p 721 note 7. 

23. Cal —Patten v. Green, 18 Cal. 
325. 

24. Miss—Webb v. Mobile & Ohio 
R. Co., 62 So. 168, 105 Miss. 175. 

61 C.J. p 721 note 9. 

25. Ill.—People ex rel. Brittain v. 
Outwater, 196 N.E. 835, 860 Ill. 
621. 

61 C.J. p 721 note 10. 

26. N.Y.—People v. O’Brien, 6 N.Y.S. 
862, 53 Hun 580. 

61 C.J. P 722 note 11. 

27. Ark.—American Portland Ce¬ 

ment Co. v. Certain Lands, 17 S.W. 
2d 281, 179 Ark. 558. 

61 C.J. p 722 note 12. 
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the land Is eommonly and popularly known, together with 
particulars as to general location and acreage. 

If the objective of identification is thereby at¬ 
tained, land may properly be described in the as¬ 
sessment roll by a description which, although not 
technically accurate, is the reputed one and the one 
by which the premises are generally known and 
designated, 28 or by a name by which the land is 
commonly and popularly known, together with par¬ 
ticulars as to general location and acreage , 29 but it 
may not be described by a name which has never 
become connected in any manner with any title or 
possession of the land, 30 or by a name which al¬ 
though more or less commonly used in the com¬ 
munity to designate the land is other than the name 
known to the official record of title. 31 Also, the 
name must be so placed in the assessment roll as 
to make it apparent that it is intended as a descrip¬ 
tion of the land assessed. 32 

. If land is properly and sufficiently described by 
common name and number of acres the description 
is not invalidated because in an attempt to make an 
additional description by legal subdivisions a mistake 
is made so as to make an apparent showing of in¬ 


clusion of lands of other persons. 38 The purpose of 
a statute requiring the name of the tract to be 
given, where it has one, is simply to enable the land 
to be identified and is sufficiently complied with, m 
the case of a lot forming part of a subdivided tract 
having a name, by the giving of the known name 
and description of the lot without the name of the 
larger tract 34 

g. Statement of Quantity 

While a statement of the quantity or number of acres 
contained in the land is not of itself a sufficient descrip¬ 
tion, the quantity is a nonconclusive factor of identifica¬ 
tion which may be taken into consideration in determin¬ 
ing whether the description identifies the land, and Its 
Inclusion may be the vital factor which renders the de¬ 
scription sufficient. 

While a statement of the quantity or number of 
acres contained in the land is not of itself a suffi¬ 
cient description, 35 at least, Unless a statement of 
quantity is expressly required by statute, 36 an omis¬ 
sion, 37 or misstatement of the number of acres, 38 
will not invalidate a description otherwise sufficient. 
However, the quantity is a nonconclusive factor of 
identification which may be taken into considera¬ 
tion in determining whether the description lden- 


28. Ark.—Buckner v. Sugg, 96 S W 

184, 79 Ark 442 

61 C J. p 722 note 13. 

29. Md—Cooper v. Holmes, 17 A 

711, 71 Md 20 

61 C.J p 722 note 14 
Mines or mining claims 

(1) Although it is possible to im¬ 
agine some well-known mine, which 
has been worked and operated for 
many years, and has acquired su< h 
a generally accepted recognition and 
reputation throughout the county 
where located that the name alone 
might be a sufficient description, in 
other cases the mere name of the 
claim, without any other description 
would be of little or no information 
or significance and would be insuffi¬ 
cient—Mcneice v. Blackstone Min¬ 
ing Co.. 121 P.2d 450, 63 Idaho 413 

(2) Where assessment roll gave 
name and address of owner of min¬ 
ing claims and description of proper¬ 
ty consisted of names of mineral lo¬ 
cations, and assessment roll did not 
contain reference or tie to anv nat¬ 
ural object or permanent monument 
and did not mention fact that claims 
were patented or refer to any min¬ 
eral monument or public land survey 
or name mining district in which 
claims were located, description was 
Insufficient —Meneice v. Blackstone 
Mining Co, supra. 

(3) Where land has not been sec- 
tlonalized or not so survey ed as to be 
tied to standard government monu¬ 
ments, it should be described for as¬ 
sessing purposes by its correct name 


if it has a name of record, such as 
mining claims patented or unpatent- 
cd—Tintic Undine Mining Co v Er- 
canbrack, 74 P 2d 1184, 93 Utah 561 

(4) With respect to mining claims, 
it has been held that, where assess¬ 
ed property is known by specific 
name which is of record, the assessor 
may not erroneously name the prop¬ 
erty and thereby divest an owner of 
his title —Tintic Undine Mining Co 
v. Ercanbrack, supra 

(5) Other cases see 61 C.J p 722 
note 14 [b]. 

30. Pa.—Lyman v. Philadelphia, 56 
Ta 4S8. 

61 C J. p 722 note 15 

31. U.S—Bird v. Benlisa, Fla, 12 S 
Ct. 323, 142 US 604, 35 L Ed 1151. 

32. N J —Newcomb v. Franklin Tp., 
46 N J Law 437. 

61 CJ p 722 note 17 

33. La —Nebraska-Tensas Co. v. 
Moritz, 102 So. 195, 157 La. 174. 

34. NY—Colman v. Bhattuck, 62 
NY. 348 

61 C J P 722 note 19. 

35. N M —Manby v Voorhees, 203 P 
543, 27 NM. 511. 

61 C J p 722 note 22 
Statutory provisions 

Where particular property was re¬ 
quired by statute to be described by 
government subdivisions, tax assess¬ 
ment, describing land as “One hun¬ 
dred and fourteen acres known as 
Thos McGuire place about one and a 
half mile from Trenton, lying on 
both sides of Claiborne Road,” was 
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illegal —Morris v. Hankins, 188 So 
155, 192 La 504 

Number of acres in part of tract as 
sufficient description of part see 
supra subdivision e of this section 

36. N.H—Weeks v. Waldron. 5 A 
660, 64 NH 149 

61 C J. p 723 note 23 

37. Me—Keyes v. State, 117 A. 166, 
121 Me 306 

61 C J. p 723 note 24. 

38. Okl —Watts v. Meriwether, 84 
P 2d 643, 184 Okl. 32. 

61 C.J. p 723 note 25 
Statement not surplusage 

In description of land on tax as¬ 
sessment roll as a particular quarter 
section “less Ry right of way. 111 
acres,” the phrase ”111 acres” was 
not mere surplusage so as to com¬ 
pel the conclusions that ”Ry right of 
way” did not include railway's water 
reservation, and that assessment was 
Invalid as including property not be¬ 
longing to the taxpayer.—Watts v. 
Meriwether, supra 
Material misstatement 

Where taxpayers were assessed 
wdth the whole of soveral tracts 
when they were the owners of only 
undivided one-half interest therein, 
and assessment then described the 
tracts as containing a given number 
of acres which acreage in four in¬ 
stances was only one half of actual 
acreage, and in other instance only 
about one fifteenth of the actual 
acreage, the assessment was invalid 
—Le Blanc v. Babin, 2 So 2d 225, 197 
La 825. 
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tifies the land, 39 and its inclusion may be the vital 
factor which renders the description sufficient, 40 or 
its omission may be the thing which leaves the de¬ 
scription insufficient. 41 Where quantity is a vital 
factor in the description it is not sufficiently in¬ 
dicated simply by an entry of numbers unaccom¬ 
panied by anything to show whether they designate 
feet, acres, or rods. 42 

§ 468. - Separate Listing of Nonresident 

and Unoccupied or Unseated Lands 

A failure to comply with a mandatory statutory pro¬ 
vision that unoccupied lands owned by nonresident or 
unknown owners shall be entered in a separate book, or 
in a separate part of the assessment roll, invalidates the 
assessment. 

A statutory provision that unoccupied lands owned 
by nonresident or unknown owners shall be entered 
in a separate book,* 3 or in a separate part of the 
assessment roll, 44 from occupied lands or lands 
owned by residents, is mandatory and a failure to 
comply therewith invalidates the assessment; but, 
in the absence of a statute requiring it, it seems 
that resident and nonresident lands need not be 
entered separately. 45 

§ 469. - Corporate Property and Stock 

a. Capital and corporate stock 

b. Property and franchises 

a. Capital and Corporate Stock 

The capital of a corporation may be described gen¬ 
erally as “capital” without more particular specification, 
and a description as “corporation stock” will be assumed 
to mean the capital stock of the company. Where cor¬ 
porate stock is being assessed to shareholders it may be 
described generally by kind without giving the name of 
the corporation. 

The capital of a corporation may be described 


generally as "capital” without more particular spec¬ 
ification, 46 and a description of property assessed to 
a corporation as “corporation stock” will be as¬ 
sumed to mean the capital stock of the company 
where there is nothing to indicate that stock in 
another corporation is intended to be assessed al¬ 
though the company taxed owns stock in such cor¬ 
poration ; 47 but a description of capital employed in 
a certain business cannot include other property of 
the taxpayer forming no part of such business. 48 
Where by statute the capital of a corporation is to 
be assessed only where the principal place of busi¬ 
ness is located, entries which are required to fix a 
basis for the tax on the capital need not be made 
in the rolls of places where the corporation owns 
property but where its principal place of business 
is not located. 49 Where corporate stock is being 
assessed to shareholders it may be described general¬ 
ly by kind without giving the name of the corpora¬ 
tion, such as so many shares of “mining stock,” 50 
“insurance stocks,” 51 or “bank stock,” 62 but corpo¬ 
rate stock cannot properly be described as money at 
interest. 53 Although it is provided by statute that 
the assessment of certain corporation stock shall be 
included in the valuation of the personal property 
of the stockholder, a listing of the stock as a sepa¬ 
rate item apart from other personal property of the 
owner does not invalidate the assessment. 54 

b. Property and Franchises 

Property of a corporation must generally be described 
in such a manner that it can be identified with reason¬ 
able certainty so that the corporation will know what Is 
taxed. 

Although local assessment books sometimes need 
not contain a very specific description of the local 
property of a telegraph 55 or railroad 56 corporation, 


33. Okl —Corpus Juris cited la 
Watts v. Meriwether, 84 P 2d 643, 
647, 184 Okl 32. 

Pa—Everhart v Nesbitt, 38 A. 525, 
182 Pa 600. 

40. Mo.—National Cemetery Ass’n 
of Missouri v. Benson, 129 S W 2d 
842, 344 Mo 784, 122 A.LR. 893 

61 C.J p 723 note 27. 

41. N.Y —Lawton v. New Rochelle, 
100 NYS 284, 114 App Div. 883. 

61 C.J p 723 note 28. 

42. N Y.—French v. City of New Ro¬ 
chelle, 125 NY.S. 677, 141 App Div. 
8 . 

43. Mich—Sevmour v. Peters, 35 N. 
W. 62, 67 Mich 415. 

€1 C.J. p 723 note 31. 

Assessment of unoccupied and non¬ 
resident lands see supra $9 405, 
406. 

44 . N.Y. — Sanders v. Saxton, 73 N. 


Y S 1095, 36 Misc. 574, affirmed 85 
NYS 762, 89 App.Div. 421, re¬ 
versed on other grounds 75 N E 
529, 182 NY 477, 108 Am.S.R. 826, 
1 L R A ,N S , 727 

61 C J p 723 note 32. 

45. NY—Sanders v Carley, 83 N 
Y.S 106, 83 App Div 193, affirmed 
70 N.E 1108, 178 N.Y 622. 

61 C.J p 723 note 33 

46. Wis—State v. Lewis, 95 N.W. 
388, 118 Wis. 432 

61 C J. p 723 note 35. 

Assessment of corporate stock and 
property se^ supra 9 421 et seq 

Designation of corporation and stock¬ 
holders see supra 9 461 

47. Iowa—Woodbury County v. Tal¬ 
ley, 129 NW 967, 153 Iowa 28. 

48. La—Penn Mut. Life Ins. Co. v. 
Board of Assessors, 59 So. 906, 131 
La. 471. 


49. NY.—People v. Barker, 48 NY. 
70. 

50. Cal.—San Francisco v. Flood, 2 
P. 264, 64 Cal. 604. 

51. Conn —Hartford v. Champion, 20 
A. 471, 58 Conn 268. 

52. Conn —Monroe v. New Canaan. 
43 Conn. 309. 

53. Me.—Sweetsir v. Chandler, 56 A 
584, 98 Me. 145. 

54. N.Y.—McMahon v. Palmer, 6 N 
E 400, 102 N.Y. 176, 55 Am H 796, 
affirmed 10 S Ct 324, 133 U.S. 660, 
33 L.Ed. 772. 

61 C.J p 724 note 43. 

55. Mo.—State ex rel. Kersey v 
Western Union Tel. Co., 263 S.W 
419, 304 Mo. 207. 

56. Ill —Wabash, etc., R Co v. Peo¬ 
ple, 27 N.E. 456, 137 Ill. 181. 
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whose property throughout the state has been as¬ 
sessed and sufficiently described in the records of a 
state board, property of a corporation, like that of 
an individual, must generally be described in such 
a manner that it can be identified with reasonable 
certainty so that the corporation will know what 
is taxed, 67 but, if so described, the omission of 
items which would add little or nothing for purposes 
of identification will not invalidate the assessment. 68 
If the assessor relies on, and copies into the as¬ 
sessment roll, the description which a corporation 
has given in a schedule, which it is required by law 
to file, the corporation will be estopped to set up 
any insufficiency in the description in the absence of 
a showing that the assessor copied incorrectly. 69 
While it seems that the entire property of a corpora¬ 
tion as a business or going concern may, to a cer¬ 
tain extent, be described generally as a unit, 60 such 
a description must usually do more than describe in 
a general way the property on, along, or in con¬ 
nection with, which the business is conducted, since 
it must indicate m general terms the various com¬ 
ponent parts going to make up the whole business 
or property intended to be included by the descrip¬ 
tion 61 

The unit method cannot be used to include uon- 
taxable property and if the taxability of a particular 
item is doubtful it should be so listed that the tax¬ 
payer may make specific objection to the assess¬ 
ment. 62 A constitutional requirement that land and 
the improvements thereon shall be separately as¬ 


sessed requires that the right of way, tracks, and 
other property of a railroad company be separately 
described in the assessment roll and renders an 
assessment invalid where the description is other¬ 
wise. 68 A requirement that property shall be de¬ 
scribed by numbers of lot and block applies only 
to lots and has no application to railroad tracks, 
telegraph lines, and the like in the streets. 64 

Franchises . A description of the property as¬ 
sessed as “franchise per state law” includes all 
franchises granted to the corporation by the state 
whether by constitutional or statutory provision. 66 
Where a turnpike corporation does not own the fee 
of the land over which its road extends, a descrip¬ 
tion of its property as “five miles of highway” does 
not sufficiently indicate that the assessment is on 
something other than the ownership in fee and is 
an insufficient designation of the corporation's fran¬ 
chise or easement. 66 Where the taxpayer has two 
franchises, one taxable by the state or local au¬ 
thorities and one not so taxable, an assessment 
simply of “franchise” without other words of de¬ 
scription or identification, is not invalid for want 
of proper description; 67 or other words may be 
added to make it clear that the franchise intended 
is the local and limited one taxable by local au¬ 
thorities; 68 and a description which speaks of 
the right to carry on business may be construed as 
showing assessment on the owner's property and 
business rather than on an intangible right to carry 


57. R I —Matteson v Warwick, etc , 

Water Co, 68 A 677, 28 R.I. 670. 

61 C J. p 724 note 48 
Description of 

Personal property generally see su¬ 
pra 9 465. 

Real property generally see supra 
9 467. 

Ball road property or oars 

(1) Where taxpayer would have 
had even less information concern¬ 
ing nature of property assessed if 
its railroad cars had been properly 
itemized in schedules under general 
provision covering taxable personalty 
not otherwise spec!lied instead of 
tinder lines of schedules labeled ma¬ 
chinery and equipment, taxpayer was 
not prejudiced by error In assess¬ 
ment—People v. Wilson Car Lines, 
16 N.E 2d 762, 369 111 291 

(2) In respect of railroad property, 
statute requiring number of acres to 
be given is sufficiently complied with 
where only the length of the roadbed 
and right of way are given.—People 
ex rel. Dexter Sulphite Pulp & Pa¬ 
per Co. v. Hughes, 216 N.Y.S. 710, 
216 App.Div. 626—61 C.J. p 723 note 
22 Col. 


(3) Assessment of portion of rail¬ 
road’s right of way by county as¬ 
sessor was invalid for indeflniteness, 
where assessor did not separately as¬ 
sess the right of way on the rolls 
according to numbers, or enter accur¬ 
ate description of land designated by 
number—Ada County v. Oregon 
Short Line R Co., C C.A.Idaho 97 F 
2d 666 

(4) Other descriptions of railroad 
property held insufficient see 61 C. 
J p 724 note 48 [c]. 

58. N Y.—People ex rel Buffalo R. 
& P R. Co. v Carmichael. 118 NY 
S 364, 64 Misc 271, affirmed 125 
NYS 1151, 139 AppDiv. 926. 

61 C.J. p 724 note 49. 

59. Ill.—Cairo, etc, R. Co. v Mat¬ 
thews, 38 NE 623, 152 Ill. 153. 

60. Colo—Antero & Lost Park Res¬ 
ervoir Co v. Board of Com'rs of 
Park County, 225 P. 269, 75 Colo. 
131. 

61 C.J. p 724 note 51. 

61. Idaho.—Dickerson v. Hansen, 
177 P. 760, 32 Idaho 18. 

61 C.J. p 724 note 52 

909 


62. Colo —Antero & Lost Park Res¬ 
ervoir Co v. Board of Com’rs of 
Park County, 225 P. 269, 75 Colo 
131. 

63. Cal —California, etc, R Co v 
Mecartney, 38 P 448, 104 Cal 616 

64. NY —Kings County El. R Co v 
Brooklyn, 38 NYS 154, 16 Misc 
416, 419. affirmed 42 NYS 683 
11 AppDiv 127—Brooklyn El R 
Co v Brooklyn, 38 N Y S 154, 16 
Misc 416, 419, affirmed 42 N.Y S 
683, 11 App.Div. 127. 

65. Cal.—Los Angeles Gas & Elec¬ 
tric Co v. Los Angeles County, 132 
P 282, 21 Cal.App. 617. 

66. NY —People v. Selkirk, 75 N.E 
248, 180 N.Y. 401. 

67. Cal —Postal Telegraph-Cable Co 
v. City of Los Angeles, 128 P 19, 
164 Cal 156. 

61 C J p 725 note 58. 

Taxation generally of telegraph and 
telephone companies see supra 9 
183. 

68. Or.—Western Union Telegraph 
Co v Hurl bur t, 163 P. 1170, 83 Or 
633. 
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on interstate commerce which is not taxable by the 
state. 69 

Necessity for entry in separate corporation book . 
If an assessment of the property of a corporation 
is entered in the general record of assessments of 
real and personal property as required by statute the 
assessment is not invalidated by failure to make an¬ 
other entry in a separate record book required to be 
kept for corporation assessments where the latter 
requirement is not an essential part of the statutory 
scheme of taxation but is intended merely to facili¬ 
tate corporations and the tax commissioners in as¬ 
certaining what tax is imposed on corporations. 70 
The transfer of an entry from the general record 
book to the separate record book required to be 
kept for corporations has been held to be ineffective 
for the purposes intended by the transfer. 71 It has 
been said, however, that if a statute requires as¬ 
sessments of railroad taxes to be entered in a sepa¬ 
rate book known as the “Railroad Tax Book” a 
failure to make entry in such a book invalidates the 
assessment, since that is the record proof of the 
assessment which the law requires. 72 Due process 
of law is not denied because an assessment of a 
railroad franchise tax is recorded, in the form pro¬ 
vided for the purpose, on the jacket inclosing the 
report of the railroad company, instead of in a 
separate book. 73 

§ 470. - Curative Statutes 

Mere errors or irregularities In the description of 


property, which ere not Jurisdictional In nature, lire 
within the healing powers of a curative statute. 

Mere errors or irregularities in the description of 
real property, which are not jurisdictional in na¬ 
ture, may be cured by a curative statute. 74 Want of 
a sufficient description by which real property can 
be identified is generally considered a jurisdictional 
defect not within the healing power of a curative 
statute; 76 but a failure to designate specifically 
personal property is an error not affecting sub¬ 
stantial justice of the tax and is cured by a statute 
providing that such errors shall not affect the valid¬ 
ity of the tax or the assessment. 76 

§ 471. Entry of Valuation and Extension of 
Tax 

a. Entry of valuation 

b. Extension of tax 

a. Entry of Valuation 

Ordinarily the valuation of the property attested 
mutt be sufficiently shown on the assessment roll. 

Ordinarily the valuation of the property assessed 
must be sufficiently shown on the assessment roll ; 77 
but a failure to give the value of each share of 
stock in a corporation is immaterial where the 
valuation of each share is a simple matter of com¬ 
putation from what appears on the face of the 
roll. 78 Under statutes requiring personal prop¬ 
erty to be listed in separate columns, a lump-sum 
assessment of personal property is unlawful, 79 al¬ 
though the mere entry of a single personal prop- 


69. Nev—State v. Wells S^argo & 
Co, 150 P 836, 38 Nev. 505, affirm¬ 
ed 39 SCt 62, 248 U.S. 165, 63 
LEd. 190. 

61 C.J p 725 note 60. 

70. NY—People v Wells, 86 NY. 
S. 456, 91 App Div. 44, affirmed 70 
N.E. 1107, 178 N.Y 609. 

71. N.Y —People ex rel Brooklyn 
Union Gas Co. v. Miller, 14 N.Y S 
2d 444, 172 Misc. 169, affirmed 17 
N.Y S 2d 1022, 268 App.Div 1066, 
appeal denied 18 N.Y.S.2d 746, 259 
App Div. 719. 

72. Mo.—State v. Chicago, etc., B. 
Co, 65 SW 989, 165 Mo 597. 

73. U.S —Illinois Cent. R. Co. v. 
Commonwealth of Kentucky, Ky, 
31 S.Ct. 95, 218 US 551, 54 LEd 
1147. 

74. Ark.—Slaton v Pride. 115 S W. 
2d 517, 195 Ark. 1055 

Neb—City of Scottsbluff v Kennedy, 
4 N W 2d 878, 141 Neb. 728. 

75. Cal—Sinai v. Mull, 181 P.2d 924, 
80 Cal App 2d 277 

>7ev.— Jackson v. Harris, 183 P.2d 
161, 164 Nev 339 

61 C.J. p 725 note 64 


Dispensing with any description 

Curative statute would not be con¬ 
strued as dispensing with necessity 
for any description whatsoever in 
an assessment.—Jackson v. Harris, 
supra. 

Omitted property 

Statutes providing that no tax or 
assessment shall be set aside for 
irregularity or defect in form or il¬ 
legality in assessing or levying it, if 
person or property assessed is liable 
to such taxation or assessment, and 
authorizing reviewing court to fix 
amount of tax or assessment, are in¬ 
applicable to omitted property added 
to assessment without compliance 
with statute providing therefor — 
Duke Power Co v State Board of 
Tax Appeals, 30 A 2d 416, 129 NJ 
Law 449, affirmed 36 A.2d 201, 131 N 
J.Law 275. 

76. Ill.—King v People, 61 N E 
1035, 193 111. 530. 

77. U.S.—Hunter Glover Co. v. Har¬ 
vey Steel Products Corporation, D. 
C.Tenn , 3 E 2d 634. 

61 C.J. p 725 note 66. 
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Amount of tax 

Ordinarily, the tax records of a 
taxing unit should be sufficient in 
themselves to furnish to interested 
persons the amount of taxes on any 
tract and an estimate of the lien se¬ 
curing the taxes —Electra Independ¬ 
ent School Dlst v W T Waggoner 
Estate, 168 SW.2d 645, 140 Tex 488 
Separate valuation of surfaoe and 
mineral interest 

If the taxing authorities fix values 
of taxpayer's surface estate and his 
mineral interests, which are subject 
to oil and gas leases, separately and 
note such separate values on the ren¬ 
dition sheet and tax rolls, taxpayer 
may not complain —Electra Inde¬ 
pendent School Dlst. v. W. T Wag¬ 
goner Estate, supra. 

78. Ind —Citizens’ Nat. Bank ▼. 
Klauss, 93 NE 681, 47 Ind.App 
50. 

61 C J. p 726 note 67. 

79. Ill —People v. Commonwealth 
Edison 'Co, 11 N E 2d 408, 367 Ill. 
260, followed in People v Peoples 
Gas Light & Coke Co., 11 N.B.2d 
929, 367 Ill. 435. 
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erty assessment in a column entitled “all other 
personal property required to be listed/' is not 
void as a lump-sum assessment. 80 A statutory re¬ 
quirement that the valuation placed on each sepa¬ 
rate parcel or lot of real estate listed for taxation 
be entered in the value column opposite the descrip¬ 
tion of the property is a mandatory requirement for 
the benefit of the taxpayer which must be substan¬ 
tially complied with in order to have a valid assess¬ 
ment roll 81 Apparently of like character is a 
statutory provision that deductions for the value of 
mortgage or security interests be made by entry 
opposite the name of the owner 82 An entry of the 
valuation in the wrong column is an immaterial 
error not invalidating the assessment where the 
value sufficiently appears and no one is misled. 83 
Where the taxable value is to be only twenty-five 
per cent of the actual value and the object of a 
statute requiring the actual value to be entered on 
the roll is simply to facilitate computation and 
insure the accuracy of the taxable value, a failure 
to give the actual value does not invalidate the as¬ 
sessment where such value can be ascertained by 
computation. 84 Where the duty of the local as¬ 
sessors is simply a clerical one of copying on the 
assessment roll the valuation placed by the state 
board of tax commissioners on the local franchises 
of a railroad corporation, the local assessors are 
without power to change the valuation fixed by the 
state board. 86 Failure to enter on the original as¬ 
sessment rolls a change in value made by the county 
board of equalization is a harmless error not in¬ 


validating assessment where the raise has been car¬ 
ried into tax books for first time by entry on the 
duplicate roll. 86 

b. Extension of Tax 

In order to complete a valid aeseesment It Is gen¬ 
erally held that it Is necessary that the amount of the 
tax on each listed Item or parcel of property be com¬ 
puted and extended on the proper tax book or roll in 
accordance with statutory provisions relative thereto. 

Extending a tax consists m adding to the assess¬ 
ment roll the precise amount due from each person 
whose name appears thereon 87 While it seems 
that, under some systems, the act of a ministerial 
officer in computing and extending the tax is a mere 
ministerial step in the process of collection and no 
part of the levy and assessment of taxes, 88 general¬ 
ly, in order to complete a valid assessment, it is 
necessary that the amount of the tax on each listed 
item or parcel of property be computed and extend¬ 
ed on the proper tax book or roll m accordance with 
the statutory provisions relative thereto. 89 The time 
of extension is not material if it is done before 
any attempt is made to enforce the tax; 90 and the 
fact that a tax is not extended in the year in which 
it is levied does not prevent it from being there¬ 
after extended as an unpaid tax of a former year. 91 

The failure to comply with a statutory require¬ 
ment that taxes levied for different governmental 
units or for different purposes be extended sepa¬ 
rately and in particular columns may invalidate the 
assessment; 92 but, in the absence of an express pro¬ 
vision for separate extension, only the total amount 


80. Ill.—People v. Pullman Car & 
Mfg. Corporation, 189 N.E. 278, 355 
Ill. 438 

Constructive fraud 

Where assessment on property list¬ 
ed as “all other personal property” 
was approximately one hundred ten 
times full value of property so clas¬ 
sifiable, and taxes thereon were over 
seven times its full value, assessment 
was constructive fraud against tax¬ 
payer, even though taxpayer owned 
other property, not assessed, of value 
equal to such assessment, but falling 
under different classifications —Peo¬ 
ple v. Pullman Car & Mfg. Corpora¬ 
tion, supra. 

81. Wash.—Lockwood v Hoys, 40 P. 
346, 11 Wash 697 

61 C.J. p 726 note 68 
Assessment of separate parcels of 
land see supra 8 407. 

88. Cal.—‘Knott v. Peden, 24 P. ICO, 
84 Cal. 299. 

83. Mo —State ex rel. Kersey v 
Western Union Tel. Co, 263 S W. 
419, 304 Mo. 207. 

N.Y.—Manhattan Heal Estate Co. v. 
Fits, 137 N.Y.S. 864. 


84. Iowa—In re Seaman, 113 NW 
354, 135 Iowa 543 

85. N.Y.—People ex rel. New York 
Cent. & H. R R. Co. v. Gourley, 
92 NE 398, 198 NY. 486. 

86. Arlz —T errltory v. Copper 
Queen Consol. Mining Co, 108 P 
960, 13 Ariz 198. affirmed 34 S 
Ct. 546, 233 U.S. 87, 68 L Ed. 863 

Changes in value by equalizing bod¬ 
ies see infra 88 495, 503. 

87. Black L D. 

88. Ark.—Alphin v. Banks, 102 S W. 
2d 558, 193 Ark. 563. 

Fla—Clements v Starblrd, 12 So 
2d 578. 152 Fla 555 

Or—School Dist No 1, Multnomah 
County v. Bingham, 149 P.2d 963, 
174 Or, 640. 

61 C.J. p 726 note 74. 

89. Aik—Evans v. F L. Dumas 
Store, 93 SW.2d 307, 192 Ark 571 

Fla—Hanger Realty Co. v. Hefty, 
152 So 439, 112 Fla. 654. 

61 C.J. p 726 note 75. 

Hate of tax controlling at time of 
extension generally see supra 8 
361. 


Secured rates 

Amendment to tax statute making 
lessee interests under leases for pro¬ 
duction of petroleum products suffi¬ 
cient security for payment of taxes 
levied thereon as an exception to gen¬ 
eral rule with respect to possessory 
interests necessitated application of 
secured rates in computing taxes on 
such lessee interests, secured rates 
being those fixed by current fiscal 
year rather than preceding year — 
Delaney v Lowery, 154 P 2d 674, 25 
Cal 2d 661, followed in Hoyt v. 
Woody, 154 P 2d 680, 25 Cal 2d 947. 

90. US—Utica First Nat Bank v. 

Waters, C C N Y., 7 F. 152, 19 

Blatchf 242. 

91. Iowa—Harwood v. Brownell, 48 
Iowa 657. 

Kan—Walker v. Douglass, 43 P. 
1143, 2 Kan App 706, reversed on 
other grounds 46 P. 318, 57 Kan. 
328. 

92. Mich.-—Case v. Dean, 16 Mich 

12 . 

61 C.J. p 727 note 79. 
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need be extended ; 9S and failure to make a separate 
extension is an irregularity not affecting the sub¬ 
stantial justice of the tax within the meaning of a 
curative statute providing that such irregularities 
shall not invalidate thfe assessment where the 
statute providing for separate extension does not ex¬ 
pressly declare that a failure to^do so shall render 
the tax invalid. 94 A statute providing that the 
state tax commission shall furnish blanks and rec¬ 
ords to be used in assessment and collection of taxes 
has been held to amend a statute providing for the 
computation of taxes in so far as the amending 
statute authorizes the commission to change the 
form of the tax books so as to omit spaces for ex¬ 
tension in dollars and cents of the amounts due the 
state and its various subdivisions. 95 Thus, under 
such statutes, where the commission has approved 
forms of tax books which omit such tax extensions, 
the failure of the extending officer to extend the 
various taxes separately does not render a tax 
sale based thereon void, 96 and a record of the total 
taxes in the form approved by the state tax com¬ 
mission is sufficient. 97 

The extension of a tax in a separate column when 
the statutory direction is that it shall he commingled 
with other taxes docs not invalidate the assessment, 
as no one is injured by such a course 98 In the ab¬ 
sence of statutory requirement it seems that all the 
taxes against a person need not be extended m one 
particular place in the assessment roll, 99 and a stat¬ 
ute requiring the tax to be extended in a particular 
numbered column is directory to the extent that an 


extension in another column does not invalidate the 
assessment. 1 If the tax is extended on the copy 
which is delivered for collection, a failure to extend 
it on the original roll is a mere irregularity with¬ 
in the scope of a curative statute. 2 

Authority and duty to extend . A tax cannot le¬ 
gally be extended on the assessment roll by one 
not the officer who is legally authorized to do so, 8 
unless it is one acting under the direction and 
supervision of the proper board or officer. 4 The 
duty and authority to extend the amount of the tax 
may be a mere ministerial power granted to some 
officer other than the one authorized to make the 
assessment roll, 5 and under such circumstances the 
ministerial act of extension affords no warrant for 
collection of the tax where a legal levy has not 
previously been made. 6 

There is no duty to extend a tax until it has 
been legally levied, 7 and the extending officer has 
no power to change the classification and assessment 
of property, 8 or to determine that the levy and 
assessment are illegal and refuse to extend the 
tax 9 Under some statutes the extending officer has 
the duty to extend taxes against railroad property 
on the valuation certified by the state board, 10 or 
the duty to extend the tax on the assessment as 
completed and equalized by the state board of 
equalization, 11 and performance of the duty of 
extending the tax as fixed by the state board of 
equalization may be compelled by mandamus, even 
though a duplicate assessment roll has already been 


93. Cal —Chapman v. Zoberlein. 92 
P 188, 152 Cal 21C 

Pa—Philadelphia Ins. Contribution- 
ship v Yard, 17 Pa 331 

94. Ill —People ex rel Siekmann v 
Pennsylvania R Co., 52 N.E.2d 796, 
385 Ill. 350 

61 C.J. p 727 note 81. 

95. Ark—Lambert v. Reeves, 112 S 
W 2d 33, 194 Ark 1109 

98. Ark—Lambert v. Reeves, supra 

97. Ark.—Benham v. Davis, 119 S.W. 
2d 743. 196 Ark. 740—Kansas City 
Life Ins Co. v. Moss, 118 S.W.2d 
873, 196 Ark 553 

98. Mich—Wall ▼. Trumbull, 16 
Mich. 228 

99. Iowa—Watkins v. Couch, 120 N. 
W. 485, 142 Iowa 164 

1. NY —Lancaster Sea Beach Imp 
Co v New York, 108 NE 90, 214 
NY 1 

3. Mich—Ludington v. Escanaba, 
73 NW 368, 115 Mich 288. 

3. Ill.—People ex rel Toman v 
Chicago & N. W. Ry. Co., 37 NE. 
2d 169, 377 Ill 547. 

61 C.J. p 727 note 86. 


Authority and duty to make assess¬ 
ment roll generally see supra 8 455 

4. N C —Covington v. Rockingham, 
93 NC 134. 

Employee of collector 

Tax deed was not void because em¬ 
ployee in tax collector’s office, rather 
than tax assessor, extended and cal¬ 
culated amount of taxes to be rais¬ 
ed for different governmental purpos¬ 
es—Clements v. Starbird, 12 So 2d 
578, 152 Fla. 555. 

Adoption by assessor 

Signing of tax roll by tax assessor 
is an approval and adoption by him 
of extension of taxes appearing on 
tax roll at time he signed it.—Clem¬ 
ents v. Starbird, supra. 

5. Ill.—People v National Plate 
Glass Co., 176 N.E. 819, 344 Ill. 
340 

61 C J p 727 note 88. 

6. Kan.—Reno County School Dist. 
No 127 v. Reno County School 
Dist. No. 45, 103 P. 126, 80 Kan. 
641. 

7. U.S.—Cohn v. Little, D.C.Ark., i 
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101 F Supp. 683, affirmed, C.A., 199 
F 2d 28 

61 C J p 726 note 76 

8. Iowa—Iowa Nat. Bank v. Stew¬ 
art, 232 NW 445, 214 Iowa 1229. 
reheard 244 NW. 309, followed in 
Home Sav Bank v. Stewart, 232 N. 
W. 471, and reversed on other 
grounds Des Moines Nat Bank v 
Bennett, 62 S.Ct. 133, 284 U.S. 239, 
76 LEd 265. 

Amount exceeding actual valuation 

Taxes levied and computed on 
amount exceeding actual assessed 
valuation of realty are absolutely 
void as far as based on excess value. 
—Haarmann Vinegar & Pickle Co v. 
Douglas County, 241 NW. 117, 122 
Neb. 643. 

9. Ill.—People v. Missouri Pac. R. 
Co, 163 NE. 843, 832 Ill. 53. 

61 C.J. p 727 note 91. 

10. Ill.—People ex rel Brenra v. 
Chicago & N W Ry. Co., 103 N E. 
2d 85, 411 Ill. 85. 

11. Ill—People ex rel. Schuler v. 
Chapman, 19 N.E 2d 351, 870 Ill. 
430. 
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given to the collector. 12 The extension on rolls of 
the taxes due, under a valid levy made m substitu¬ 
tion for a prior invalid levy, has been held to be 
within the power and the duty of an officer, to whom 
the assessment rolls had been delivered by the as¬ 
sessor before the alteration of levy was announced, 
under a statute empowering the officer in charge of 
the rolls to correct them. 13 

Back taxes . Under some statutes the extending 
officer is required to add the taxes of any previous 
year or years that may have been omitted. 14 How¬ 
ever, if back taxes are to be added to, and extended 
with, the current taxes, they must be back taxes 
against the same land, precisely, against which the 
taxes for the current year are being extended. 15 
Where the statute providing for the extension of 
back taxes to current taxes is silent as to the rate 
of interest to be charged on the back taxes, the offi¬ 
cer is not authorized to compute the rate of inter¬ 
est at higher than the legal rate. 16 

Errors in amount An error in computing and 
extending the amount of the tax, so that the amount 
extended is materially in excess of the amount au¬ 
thorized to be levied, will vitiate the assessment, 17 
but the assessment is not vitiated if the amount of 
the excess is so trifling as to be negligible, 18 or the 
error which would result in an excess is counter¬ 
balanced by another error which brings the total tax 
extended below what is legally due. 19 The state 
government will not be estopped to claim the amount 
actually due because of the act of an officer in com¬ 
puting the amount of the tax on the basis of er¬ 
roneous reports made by the taxpayer without ques¬ 
tioning their correctness. 20 


Curative statutes . Curative statutes may apply 
to prevent the assessment from being invalidated by 
irregularities in extension consisting of errors m 
computing the amount of the tax, 21 failure sepa¬ 
rately to compute and state the tax for separate 
pieces or parcels of property, 22 or an extension of 
the tax in a copy instead of in the original assessor’s 
book; 23 but a complete and entire failure to 
extend the tax is not a mere irregularity which can 
be cured by curative statute 24 

Omission of dollar mark or other character o\ 
abbreviation to indicate meaning of figures. Ah 
though there is authority for the view that, where 
the value of property or amount of taxes is shown 
only by a group of figures, without there being 
given in the roll any means for ascertaining the 
amounts or denominations of money intended to 
be indicated by the figures, the entry or extension 
is fatally defective, 26 it has been held that the 
omission of explanatory matter is immaterial, if 
the meaning of the figures can be determined by 
indulging in a reasonable assumption or presump¬ 
tion, 26 or if the taxpayer has not been prejudiced 
or misled by the omission, 27 and, if the mean¬ 
ing of the figures is made reasonably certain by any 
fact or matter appearing on the assessment roll, 28 
such as a dollar sign at the head of the column, 29 
an explanatory key, 30 or a footnote 31 fully explain¬ 
ing the figures used in the roll, or the arrangement 
of the figures in the ruled columns familiar to book¬ 
keepers, 32 the entry or extension is sufficiently cer¬ 
tain so as not to invalidate the assessment More¬ 
over, a failure to indicate the meaning of figures in 
the value column of the assessment roll is an ir¬ 


is. Arlz—Territory v. Yavapai 
County, 84 P. 619, 9 Ariz. 405 

13. Or—State v Johnson, 156 P 
579, 80 Or 107 

14. Ark—Lambert v Reeves, 110 S 
W 2d 603, 194 Ark 1109, modified 
on other grounds 112 S W 2d 33, 
194 Ark. 1109. 

Ill—People v. Klehm, 183 NE 454, 
360 HI 419—People v. Concordia 
Fire Ins. Co of Milwaukee, Wis., 
183 N.E. 241, 350 Ill 365, modified 
on other grounds Concordia Fire 
Ins. Co. v. People of State of Illi¬ 
nois, 54 SCt 830, 292 US. 535, 78 
LEd. 1411. 

Wash—Home State Bank of Blaine 
v Whatcom County, 14 P.2d 21, 169 
Wash 486, reheard 18 P.2d 1119, 
171 Wash. 702, and followed in 
Pullman State Bank v. Whitman 
County. 20 P 2d 1119, 172 Wash 
701. 

15. Ill —Mecartney v. Morse, 24 N 
E 576, 26 N.E. 376, 137 Ill. 481. 

61 C.J. P 727 note 94. 

84 C.J.S.—58 


16. 

Ill—Swinney v. Beard, 

71 Ill 

27. 


17. 

Mich —Case v. Dean, 16 

Mich 

12. 



61 C J. p 728 note 96. 

18. wis—Kelley v Corson, 8 Wis 
182 

61 C J. p 728 note 97 

19. Ill —Hammond v Carter, 40 N 
E 3019, 165 Ill 679. 

20. Mich —Lake Shore, etc, R Co 
v People, 9 NW 249, 46 Mich 193 

21. Ill —Thatcher v People, 79 Ill 
597. 

61 C J. p 728 note 2 

Curative statutes generally see in¬ 
fra | 488. 

22. Ill —Cairo, etc, R Co. v. Math¬ 
ews, 38 NE 623, 152 Ill. 153 

23. Mo—State v. Lounsberry, 28 S. 
W. 448, 125 Mo. 157. 

24. Kan —Moon v. March, 19 P. 334, 
40 Kan. 58. 

25. U.S.—Hunter Glover Co. v. Har- 
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vey Steel Products Corporation, D 
C Tenn , 3 F 2d 634 

61 C J p 728 note 6 

26. Ark —London v Montgomery, 
201 S W 2d 760, 211 Ark 434 

61 C J. p 728 note 7. 

27. Ark—London v. Montgomery, 
supra. 

61 C J p 728 note 8. 

28. Cal —Swamp Land Reclamation 
Dist No 407 v Wilcox, 17 P 241, 
75 Cal 443. 

61 C.J. p 728 note 9. 

29. Cal —Bell v. Brigance, 240 P. 
50, 74 Cal.App. 322. 

61 C.J. p 729 note 10. 

30. Minn.—Salisbury v. Stenmoe, 
105 NW. 416, 96 Minn. 467. 

31. Cal—Chapman v. Zoberlein, 92 
P 188, 152 Cal 216. 

32. Cal —San Luis Obispo County v 
White, 24 P 864, 27 P. 756, 91 Cal 
432. 

61 C.J. p 729 note 18. 
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regularity cured by statute providing that no as¬ 
sessment shall be invalid because of informalities in 
the assessment roll. 88 

§ 472. Authentication 

The authentication of the assessment roll or list 
with respect to signature or seal is discussed infra § 
473, and with respect to certificate or verification is 
discussed infra § 474. 

Examine Pocket Parts for later cases. 

§ 473. Signature and Seal 

A statute requiring the assessors to sign the assess¬ 
ment roll Is usually held to be mandatory. 

Compliance with a statutory provision, requiring 
the assessment roll to be signed by the assessors, is 
usually held essential to the validity of further 
proceedings. 84 Such a statute is not sufficiently 
complied with by a signing of a warrant at the end 
of the roll, 85 or by signatures on a certificate an¬ 
nexed to the roll; 86 but a signature to the roll it¬ 
self is not essential when the only authentication 
required by statute is the assessor's certificate at¬ 
tached and signed, 37 or a signature to the warrant is 
intended by the legislature to be sufficient. 38 An 
assessor may sufficiently sign the roll through an 
agent whom he has authorized and directed to affix 
his signature to the roll. 39 If the statutory re¬ 
quirement is not that the list shall be signed or 


subscribed but that it shall be made under the hands 
of the assessors, it is immaterial in what part of the 
list the signatures appear as long as they arc $o 
placed as to show an intention to give official sanc¬ 
tion to the roll. 40 Where the assessment roll is 
required to be authenticated with a particular seal, 
the use of a different seal invalidates it. 41 

§ 474. — Certificate or Verification 

a. Necessity 

b. Requisites and sufficiency 

a. Necessity 

There should be a compliance with a statute requir¬ 
ing the authentication of an assessment roll or list by 
an affidavit or verified certificate; and such a provision 
has been held to be mandatory, although It has also 
been held that a failure to comply therewith 4s merely 
an irregularity in the absence of prejudice to the tax¬ 
payer. 

While no formal certification or authentication 
is necessary if not expressly required by statute, 42 
it is usually held that failure to comply with a 
requirement that the roll or list be authenticated by 
an affidavit or verified certificate, made and attached 
thereto by the assessor or other officer engaged in 
preparing the roll, attesting its genuineness and set¬ 
ting forth that his official duties have been duly 
performed, is fatal to the validity of any further 
proceedings dependent on legality of the assess¬ 
ment, 43 unless there is a curative statute, discussed 


33. III.—Hill v. Figley, 25 Ill. 156. 

61 C.J. p 729 note 14. 

34. Mich.—Lowe v. Detroit. 101 N. 
W. 810, 138 Mich 641. 

61 C J p 729 note 16. 

Authentication of duplicates and cop¬ 
ies of assessment roll see infra 9 
482 

Majority of assessors 

A lawful tax requires the signature 
of at least a majority of the asses¬ 
sors —Cassidy v Aroostook Hotels, 
186 A. 665, 134 Me 341—61 C J p 729 
note 16 [a], 

35. NH—Chase v. Sparhawk, 22 N. 
H 134 

61 C J p 729 note 17. 

36. Mich —Sibley v. Smith, 2 Mich. 
486 

37. Mich—Lacey v. Davis, 4 Mich. 
140, 66 AmD. 524. 

38. N.Y.—Kane v Brooklyn, 1 N.Y. 
S. 306, affirmed 21 NE. 1053, 114 
N.Y. 586. 

39. Iowa.—Reed v. Cedar Rapids, 
116 N.W. 140, 138 Iowa 366. 

61 C.J. p 729 note 21. 

4a Me.—Johnson v. Goodridge, IS 
Me. 29. 

41. N.Y.—Linton V. Wanke, 118 N. 


Y.S 965, affirmed 117 N.Y.S. 1139, 
133 AppDiv 922. 

42. Fla —Corpus Juris quoted in 

Rio Vista Hotel & Imp Co. v. 
Belle Mead Develop. Corp, 182 

So 417, 420, 132 Fla. 88, certiorari 
denied 59 S Ct. 251, 305 U.S. 655, 83 
L Ed. 424, rehearing denied 59 S Ct 
364, 305 U.S. 676, 83 L.Ed. 438. 

61 C J. p 729 note 25. 

Verification by taxpayer of list or 
statement of property see supra 9 
400. 

43. US.-U S. v. Klink, D.C.Wyo., 

3 F.Supp 208. 

Fla—Corpus Juris quoted in Rio 

Vista Hotel & Imp. Co. v. Belle 
Mead Develop. Corp., 182 So. 417, 
420, 132 Fla. 88, certiorari denied 
59 S.Ct. 251, 305 U.S. 655, 83 L Ed. 
424, rehearing denied 59 S Ct. 364, 
305 U.S. 676, 83 L.Ed. 438. 

Utah.—Valley Inv. Co. v Los Angeles 
& S L. R Co., 225 P.2d 722—Jen¬ 
kins v. Morgan, 196 P.2d 871, 113 
Utah 534. 

61 C J. p 729 note 26. 

Assessor’s affidavit 

Since assessment roll after com¬ 
pletion of assessor’s work is still 
subject to correction and modiflea- j 
tion by county board of equalization : 

914 


and state tax commission, assessor’s 
affidavit does not purport to certify 
that assessment roll is in final form 
—Telonis v. Staley, 144 P.2d 613, 
104 Utah 637. 

Affidavit and certificate by auditor 

(1) Where neither of the affidavits 
of authentication required by stat¬ 
utes was attached to assessment roll, 
tax title based on treasurer’s sale 
for nonpayment of taxes was defec¬ 
tive.—Valley Inv. Co. v. Los Angeles 
& S. L. R. Co., Utah, 225 P.2d 722. 

(2) Fact that statutory certificate 
of authentication which county audi¬ 
tor is required to subscribe and at¬ 
tach to assessment roll before de¬ 
livering it to county treasurer re¬ 
cites that auditor received assess¬ 
ment roll from assessor, whereas in 
fact it is delivered to auditor by 
county treasurer who in turn receiv¬ 
ed it from assessor, does not ex¬ 
cuse county auditor from authenti¬ 
cating assessment roll and certifying 
its correctness and completeness as 
a prerequisite to Validity of assess¬ 
ment and sale of land for nonpay¬ 
ment of taxes.—Telonis v. Staley, 144 
P 2d 513, 104 Utah 537. 

(3) Failure of county auditor to 
subscribe and attadh to assessment 
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infra § 475, or it is expressly provided that a failure 
to authenticate the roll shall not affect the validity 
of the assessment 44 There are, however, a number 
of decisions which appear to hold that provisions 
for certification or verification are merely directory 
so that noncompliance is only an irregularity not 
invalidating the tax in the absence of prejudice to 
the taxpayer; 46 and the omission of a certificate or 
verification is not such a defect of substance that 
equity will relieve the taxpayer from the tax in the 
absence of a showing that it is otherwise unjust or 
inequitable. 46 

b. Requisites and Sufficiency 

The affidavit or verification Is sufficient If there is a 
substantial compliance with the statute requiring it. 

Although it is not expressly so stated, a statute 
requiring the assessors to certify the assessment 
roll requires that the certification be in writing; 47 
but usually if the precise form of the certificate is 
not prescribed it need contain no more details than 
are necessary to accomplish the purpose of the 
statutory requirement for a certificate. 48 An affi¬ 
davit or verification is sufficient if it is in substantial 
compliance with the statute although it is not in 


the exact form prescribed, 46 but any material de¬ 
parture from the form and method prescribed by 
the legislature will render the verification insuffi¬ 
cient. 60 An assessment roll has been held insuffi¬ 
cient where the oath was not taken before an officer 
authorized to administer oaths, 61 and, if the statute 
expressly designates the officer who shall administer 
the oath when the verification is sworn to, the 
assessment is invalid if the oath is taken before 
another officer. 62 On the other hand, failure of 
the jurat or affidavit to give the name so that it 
is not apparent whether or not the officer who ad¬ 
ministered the oath acted within his territorial ju¬ 
risdiction is not a fatal defect since it will be pre¬ 
sumed that the officer acted legally; 63 and it has 
been held that the omission of the signature of the 
officer who administers the oath is a mere irregu¬ 
larity which does not avoid the assessment 64 An 
oath verifying the assessment roll made by a major¬ 
ity of the assessors has been held sufficient. 66 A 
certificate not signed by the assessor has been held 
to be fatally defective; 66 but his failure to sign an 
affidavit has been held immaterial where the oath 
has been in fact administered and the required affi¬ 
davit is attached with the certificate of the ad- 


roll either the first affidavit of cor¬ 
rectness or the final certificate of 
authentication In affidavit form re¬ 
quired by statute will invalidate tax 
sale.—Telonls v. Staley, supra. 

Ia Iowa 

(1) Requirement that assessor fix 
oath to assessment roll is manda¬ 
tory.—Warfleld-Pratt-Howell Co v, 
Averlll Grocery Co. 93 NW. 80. 119 
Iowa 76. 

(2) However, requirement that the 
assessor affix his oath to assessment 
roll Is directory only where the as¬ 
sessment is appealed to the board of 
review—Daniels v. Board of Review 
of Monona County, 62 N.W.2d 1, 243 
Iowa 405. 

(3) Thus, where the assessment 
has been passed on by a board of re¬ 
view having power to make an orig¬ 
inal assessment without attaching an 
oath to the assessment roll, the tax¬ 
payer cannot thereafter assert that 
the roll is invalid on the ground that 
the assessor failed to attach his oath 
as required by statute, since the roll 
then represents the action of the 
board of review which is valid with¬ 
out an oath —First Nat Bank v 
City of Council bluffs, 161 N.W. 70C. 
182 Iowa 107. 

(4) Furthermore, an assessment 
was not void, notwithstanding asses¬ 
sor’s statutory affidavit was not 
properly attested, whore owner’s affi¬ 
davit of assessment was attached to 
assessment roll.—Johnson v. Miller, 
251 N.W. 747, 217 Iowa 296. 


44. Colo—Duggan v McCullough, 69 
P. 743, 27 Colo 43. 

Fla — Corpus Juris quoted in Rio 

Vista Hotel & Imp Co v Belle 
Mead Develop Corp, 182 So 417, 
420, 132 Fla. 88, certiorari denied 
69 SCt 251, 305 US 655, 83 L Ed 
424, rehearing denied 59 S Ct. 364, 
305 US 676, 83 L Ed. 438. 

Miss.—Wilkinson v. Steele, 43 So.2d 
110, 207 Miss. 701. 

Auditor’s certificate 

Failure of county auditor to sub¬ 
scribe and attach to assessment roll 
certificate of authentication in affida¬ 
vit form required by statute will in¬ 
validate sale of land for taxes, not¬ 
withstanding statute providing that 
absence of assessor’s affidavit shall 
not affect validity of assessment — 
Telonls v Staley, 144 P 2d 513, 101 
Utah 537, 

45. Neb—Spieoh v. Tierney, 76 N 
W 1090, 56 Neb 514. 

61 C J p 730 note 29 

46. SD—Brink v Dann, 144 N.W 
734, 33 SD. 81 

61 C J p 730 note 30 
Right of taxpayer to injunctive re¬ 
lief against cntorcement of tax be¬ 
cause of defects in assessment see 
infia § 720 

47. SC—State v Thompson, 18 SC. 
538 

Completed assessment roll 

Statute requires verification of 
completed assessment roll, not roll 
used on grievance day.—Hoen v. Suf¬ 
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folk County. 261 NTS 535, 146 Misc 
489. 

48. Vt —Town of Orange v. City of 
Barre. 115 A. 238. 95 Vt. 267. 

49. Conn —Daly v Fisk, 134 A. 169, 
104 Conn 579 

61 C J. p 730 note 34. 

DO. N Y —Shat tuck v Bascom, 12 
NE 283. 105 N.Y 39. 

61 C J p 731 note 35 

51. US—U S v Klink, DOWyo, 
3 F.Supp 208 

52. Fla—Orlando v Equitable Bldg , 
etc, Assoc, 33 So 986, 45 Fla 
507 

61 C J. p 731 note 36 

53. ND—Lee v Crawford, 88 N.W 
97, 10 N D. 4 82. 

61 C J p 731 note 37. 

County seal 

It is not essential to the validlt\ 
of an assessor’s oath to an assess¬ 
ment roil that the county clerk 
should attest the taking of the oath 
by the county seal.—Merriam v. Cof¬ 
fee, 20 N.W 389, 16 Neb 450. 

54. Minn.—Corbet v. Rocksbury, 103 
N.W. 11, 94 Minn. 397. 

SD—Avant v. Flynn, 49 N.W. 15. 
2 S.D 153. 

55. NY—Colman v. Shattuck, 62 
NY 363—Hoen v. Suffolk Countj, 
261 N.Y.S. 535, 146 Misc 489 

56. Mich—Dickiaon v. Reynolds, 12 
N.W. 24, 48 Mich. 168. 
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ministering officer that it has been subscribed and 
sworn to as required, 67 and an assessor may proper¬ 
ly sign an oath through his authorized agent. 58 

Time of certification or verification . The date of 
the certificate or verification is not generally so im¬ 
portant that an error or informality therein will 
vitiate the assessment, 69 but if it shows that the 
verification was made before it could legally be 
done, the verification is invalid and the assessment 
a nullity. 60 

Physical attachment . A statute requiring the as¬ 
sessor to make and attach his oath to the assessment 
roll is sufficiently complied with if the oath is 
actually taken and in some way reasonably con¬ 
nected with the assessment roll although it is not 
physically attached thereto, 61 and if all that the 
statute requires is that the assessors take oath it is 
immaterial that a certificate showing the oath to be 
taken is not annexed to the roll if the oath has 
in fact been taken 62 

Place of attachment Where the assessment roll 
consists of several volumes a verification attached 
to only one of them and not identifying or com¬ 
prehending the other volume or volumes is insuffi¬ 
cient; 63 but if the oath is not expressly required 
to appear at the end of the roll it may be attached to 
any part if it contains words which include the 
entire assessment, 64 and, although the original 
list be not duly authenticated, if in a supplemental 
list adequately authenticated the original list is 
expressly referred to as containing the assessment 
for that year the entire list will be considered as 
duly authenticated. 66 

Certificate as to valuation . Where the statutory 
form of certificate or verification prescribes the use 
of certain words or terms to show that the as¬ 
sessors have valued and estimated the property 
listed in the precise manner prescribed by law, an 

57. SD—Bondow v. Wolven, 107 1ST. 

W 204, 20 S D. 445, reheard 120 N 
W. 881, 23 S D 124. 

53. Iowa —Heed v. Cedar Rapids, 

116 NW. 140, 138 Iowa 366. 

59. N.Y —Hoen v Suffolk County, 

261 NTS. 535, 146 Misc. 489. 

61 C J. p 731 note 42. 

60. NY—People v. Golding, 106 N. 

Y.S. 821, 55 Misc. 425. 

61 C.J. p 731 note 43. 

61. U S —Hannan v. First Nat. 

Bank, CCA Iowa, 269 F. 527, ap¬ 
peal dismissed 45 S.Ct. 9, 266 U.S. 

638. 69 UEd. 482. 

61 C.J. p 731 note 44. 

62. Vt.—Blodgett ▼. Holbrook, 89 
Vt 836. 


omission of such words or terms is generally held 
to be a fatal defect, 66 and if certificate shows af¬ 
firmatively that a method of valuation other than 
that prescribed by law has been followed, the as¬ 
sessment is invalid; 67 but immaterial or slight 
variations or errors, made m good faith, with re¬ 
spect to the prescribed terms or words will not 
vitiate the certificate or verification. 68 

§ 475. - Presumptions as to Authentica¬ 

tion 

There is a presumption In favor of the regularity and 
legality of all acts essential to the validity of the cer¬ 
tificate or verification of an assessment roll. 

The regularity and legality of all act 9 essential to 
the validity of the certificate or verification of an 
assessment roll will be presumed if nothing to the 
contrary affirmatively appears or is shown by posi¬ 
tive evidence. 69 

§ 476. - Contradiction of Affidavit or Cer¬ 

tificate 

Statements in a certificate as to the use of a cor¬ 
rect mode of valuation cannot be contradicted by the 
taxpayer in any proceeding to collect the tax, and as¬ 
sessors usually cannot contradict statements In their 
certificate or verification. 

Statements in a certificate as to the use of the 
correct mode of valuation cannot be contradicted by 
the taxpayer in any proceeding to collect the tax ; 70 
and, since assessors are estopped to deny the state¬ 
ments in their certificate or verification of the as¬ 
sessment roll, their admissions or declarations are 
not admissible in contradiction of such statements 71 
The legislature may properly provide that an as¬ 
sessor shall not be allowed to contradict in any 
court or place, by his oath or testimony, any affidavit 
or certificate made or signed by him as assessor; 72 
and such a statute prevents impeachment by un- 

Negaunee, 63 N.W. 202, 105 Mich 
317. 

61 C.J. p 732 note 61. 

69. Neb —Merriam v. Coffee, 20 N 
W. 389, 16 Neb. 450. 

61 C J. p 732 note 53. 

Presumption as to validity of assess¬ 
ment generally see supra 8 392 

70. Mich.—Gamble v. East Saginaw, 
5 N.W. 416, 43 Mich. 367. 

Conclusiveness of tax rolls see infra 
§ 487. 

71. N.Y.—Brooklyn El. H. Co. % 
Brooklyn. 42 N.Y.S. 683, 11 Apr 
Div. 127. 

73. Wis —Marshall v. Benson, 4 N. 

W. 385, 762, 48 Wis. 658. 

61 C.J. p 732 note 57. 


63. Mo—State v Cook. 82 Mo. 185 
N.Y —Thompson Ely Realty Co. v 

Fits, 131 N.Y S 375. 

64. N.Y—Ward v. Brooklyn, 53 N 
YS. 41, 32 App Div 430, affirmed 
58 NE. 1093, 164 N.Y. 591. 

65. Me—Bangor v. Lancey, 21 Me 
472. 

66. Iowa —Warfleld-Pratt-Howell Co 
v. Averlll Grocery Co., 93 N.W. 80, 
119 Iowa 75 

61 C.J. p 732 note 49. 

67. Mich—Hurd v. Raymond, 15 N. 
W. 514, 50 Mich. 369. 

61 C.J. p 732 note 50. 

68* Mich.—Blue Iron Min. Co. v. 
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sworn statements of an assessor as well as “his oath 
or testimony.” 7 ® 

§ 477. - Curative Statutes 

Defects In authentication are generally regarded as 
mere irregularities to which a curative statute may 
properly apply. 

Defects in authentication are generally regarded 
not as jurisdictional but as mere irregularities to 
which a curative statute may properly apply. 74 
However, it has been held that the failure of a 
particular officer to subscribe and attach to the 
assessment roll either the affidavit of correctness 
or the final certificate of authentication is not a 
mere informality within a statute providing that no 
assessment is illegal because of informality. 75 

§ 478. Completion, Return, and Filing 

Genet ally a compliance with statutory provisions 
with respect to the completion, return, and filing of the 
assessment roll or list Is essential to the validity of pro¬ 
ceedings for enforcement of the tax. 

Where, in order to furnish official evidence of the 
assessment and to make it open to the inspection 
of the interested public, it is provided that the 
assessment roll or list, when completed, shall be 
returned to a designated office or officer and placed 
on file, such requirement is generally considered im¬ 
perative so that compliance therewith is essential to 
the validity of proceedings for enforcement of the 
tax. 76 Under some statutes the return of the as¬ 
sessor’s book to the designated office completes the 
assessment, 77 and terminates the assessor’s juris¬ 


diction; 78 but, under other statutes, the assess¬ 
ment becomes final when the original roll is de¬ 
livered to the collector and copies thereof are de¬ 
livered to other designated officers, 79 or when the 
roll is subscribed, sworn to, and delivered to the 
designated officer, 80 or after a particular officer, 
such as the county auditor, has entered the changes 
made by the county board of equalization and by the 
state tax commission, provided such officer has per¬ 
formed his work pursuant to law. 81 

The roll is generally regarded as sufficiently filed 
if it has been deposited and is physically present in 
the proper office although the clerk has failed to 
mark it ‘Tiled’’ 82 or to note the date of its filing, 83 
but a roll left at the clerk’s residence by a mail car* 
ner and not opened or marked “filed” by him for 
several days is not to be considered legally filed 
until the day it was opened and marked filed where 
the taxpayer’s right of review would be lost if the 
filing were considered as having taken place earli¬ 
er. 84 If the statute requires the roll to be accepted 
m writing by a -board of commissioners before it 
is filed, the roll is invalid if it is not properly ac¬ 
cepted although it may have been filed; 85 and un¬ 
der some statutory systems an assessment roll is 
not complete so that it will authorize the levy of a 
tax until it has been acted on, and changed as 
ordered, by a board of equalization or other body. 86 

Effect of delay. There are a number of author¬ 
ities which seemingly hold, without reserve, that a 
statutory requirement that the assessment roll be 
completed and filed on or before a certain day is 


73. Wis.—Marshall v. Benson, su¬ 
pra. 

74. Iowa.—Johnson v. Miller, 251 N 
W 747, 217 Iowa 295. 

X Y —Ravensdale Holding Co v. Vil¬ 
lage of Hastings on Hudson, 281 N. 
Y S. 913, 156 Misc. 777 
61 C J. p 733 note 60. 

Curative statutes generally see in¬ 
fra 9 488 

75. Utah.—Telonis v. Staley. 144 P 
2d 513, 104 Utah 637. 

76. Vt—Godfrey v. Bennington Wa¬ 
ter Co, 56 A. 654, 75 Vt 350. 

61 C J p 733 note 61 

Effect of statute authorising exten¬ 
sion of time 

Statute, providing that assessor 
shall complete assessment of both 
realty and personalty and file roll 
or rolls with clerk of board of super¬ 
visors on or before certain day of 
each year, and that board may ex¬ 
tend time, does not repeal statute 
providing that it shall be duty of as¬ 
sessor of county to file with chancery 
clerk of such county two copies each 
of land and personal assessment 


rolls of county, filing one of each 

with clerk at his two designated of¬ 
fices —McFarland v. Masonite Corp., 

46 So 2d 84, 209 Miss 121 

77. Mo —State v. Gomer, 101 S W 
2d 57, 340 Mo. 107—Wymore v 
Markway, 89 SW.2d 9, 338 Mo 46 

78. Mo —Wymore v. Markway, su¬ 
pra 

79. Fla —Rudisill v City of Tampa. 
9 So 2d 380, 151 Fla. 284. ' 

80. NY —People ex rel Luther v 
McDermott, 191 NE 770, 265 N 
Y. 47. 

81. US.—Telonis v. Staley, 144 P.2d 
513, 104 Utah 537. 

82. Miss.—Aultman v. Fleming, 113 
So 200, 147 Miss. 127 

61 C J p 733 note 62. 

83. Vt.—Brock v. Bruce, 2 A. 598, 
68 Vt 261 

61 C.J P 733 note 63. 

84. N.Y.—People v Sheppard, 68 N. 
Y S 42$, 33 Misc 453. 

85. Iowa.—Rayburn v. Kuhl, 10 
Iowa 92. 


86 . Wyo —Baker v Paxton, 215 P 
257, 29 Wyo 500 
61 C.J. p 733 note 66. 

Necessity of equalization between 
taxing units see infra 9 491 
Approval 

(1) Under statute, supervisors, if 
making all corrections and dispos¬ 
ing of objections to equalized tax 
assessment rolls on first Monday of 
August, may enter final order on 
same day—Rawlings v Ladner, 165 
So 427, 174 Miss. 611. 

(2) Failure of president of board 
of supervisors to sign minutes of 
meeting at which order was entered 
approving assessment roll Invalidat¬ 
ed the assessment.—Merchants & 
Mfrs Bank v. State, 25 So 2d 585, 
200 Miss. 291. 

(3) County board of supervisors 
was without authority to approve 
assessment rolls of Arst judicial dis¬ 
trict of the county while in session 
in second district by an order en¬ 
tered on its minutes only in the 
latter district.—Merchants & Mfrs 
Bank v. State, supra—61 C.J. p 818 
note 59 [a]. 
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mandatory so that a delay in making the return 
beyond the time limited will invalidate the assess¬ 
ment; 87 but according to others the rule appears 
to be that, while the assessment is vitiated if the 
delay is prejudicial to the rights of the taxpayer, 88 
a statutory requirement as to time of completion 
and delivery is otherwise directory so that mere 
delay is not fatal to the assessment. 89 

Evidence of return and filing . The fact that an 
assessment roll cannot be found in the office where 
the law requires it to be kept does not establish 
that the roll was not regularly filed there; 90 and 
after a number of years has passed it may be pre¬ 
sumed, in the absence of evidence to the contrary, 
'that the assessors did not neglect to return and file 
the assessment roll 91 In the absence of evidence to 
the contrary an assessment roll filed in the prop¬ 
er office will be presumed to have been filed in due 
time. 92 Where the statute does not require the 


time of filing to appear on the roll itself the fact 
may be shown by the testimony of any person ac¬ 
quainted with the facts. 93 

Notice of completion and filing . While it seems 
that the filing of the assessment roll may operate 
as constructive notice of its contents, 94 and it is 
within the legislative province to dispense with any 
formal notification and to provide that the return 
and filing of the assessment roll shall be notice to 
all persons of that fact and of the contents of the 
roll, and of the time within which to file objections 
and the place where they will be heard, 96 if the 
statute requires public notice to be given of the 
completion and filing of the assessment roll, in 
order that taxpayers may be informed of their op¬ 
portunity to examine their assessments and present 
objections, the requirement is jurisdictional and must 
be complied with, 96 but, if the sole purpose of 
the notice requirement is to start the running of 


87. Vt.—-Grout v. Johnson, 60 A. 
1059, 73 Vt 268 

61 C.J p 733 note 67. 

88 . Ark.—Watson v. Campbell, 19 S. 
W. 668, 66 Ark. 184. 

89. Neb.—Burlington, etc, R Co. v. 
Saline County, 11 NW 854, 12 Neb 
396. 

61 C J p 734 note 69 
Statutes curing delay in completing 
and filing roll see infra $ 479 

90. Ark—Joyner v. Harrison, 19 S. 
W. 920, 66 Ark. 276. 

61 C J p 734 note 72. 

91. Mass—Blossom y. Cannon, 14 
Mass 177. 

92. Miss.—Morgan v Blewitt, 17 
So 601, 72 Miss 903. 

61 C.J p 734 note 74. 

93. Vt—Wilmot v. Lathrop, 32 A. 
861, 67 Vt 671. 

61 C.J p 734 note 75. 

94. Mo —State ex rel Hawk in v. 
Edwards, 286 S.W. 26, 316 Mo 209. 

61 C.J. p 734 note 76 

95. Mich.—J. H Leavenworth & Son 
v. Hunter, 116 So 693, 150 Mich. 
246 

61 C J p 734 note 77. 

90. N.C.—Rhodes v. Buie, 13 N C 
524. 

61 C J p 734 note 78 
Alternate ways of placing property 
on assessment rolls 

(1) Where the legislature has pro¬ 
vided at least three ways of placing 
property on assessment rolls, county 
assessor's compliance with statutory 
provision for publishing notice of 
assessment list of personal property 
was held not condition precedent to 
placing personal property on assess¬ 
ment rolls.—Bonaparte v. American 
Vinegar Mfg. Co., 17 P.2d 441, 161 
Okl. 54. j 


(2) Thus, under such statutes tax¬ 
payer failing to render personalty 
for taxation could not avoid assess¬ 
ment merely because assessor failed 
to publish name of owner and value 
of personalty assessed —Bonaparte 
v. Bonner, 41 P.2d 68, 170 Okl. 609 
—Bonaparte v. American Vinegar 
Mfg. Co., supra. 

(3) Furthermore, under such stat¬ 
utes, requirement that owner pay 
taxes assessed against personal prop¬ 
erty by county assessor without no¬ 
tice of assessment list having been 
published was held not unconstitu¬ 
tional —Bonaparte v. American Vine¬ 
gar Mfg. Co , supra. 

Form of publication 

Provision that in certain counties 
publication of assessment lists shall 
be in pamphlet form was held to 
apply only to real estate list and 
not to personal property assessment 
list—D. L Lee Pub Co v St Clair 
County, 173 NE. 274, 341 Ill. 257. 

Original assessments by state board 

(1) Term "original assessments,” 
as used in statute providing for pub¬ 
lication of original assessments of 
capital stock and railroad property 
made by the department of revenue, 
refers to assessments over which the 
department of revenue has original 
jurisdiction—People ex rel. Little v. 
Collins, 53 NE.2d 853, 386 Ill. 83 

(2) Duty to publish original as¬ 
sessments is a continuing duty and 
is not affected by fact that an ear¬ 
lier, insufficient or illegal publica¬ 
tion has been made —People ex rel. 
Little v. Collins, supra, 

(3) Under statute, publication 
should be at full fair cash value 
rather than at equalized valuation. 
—People ex rel. Little v. Collins, su¬ 
pra. 


(4) Thus, where publication was 
improperly made because of incom¬ 
plete information, department had 
authority to make new publication on 
obtaining complete information and 
to make proper equalization, pub¬ 
lication did not become final after ex¬ 
piration of ten days so as to pre¬ 
clude new publication, notwithstand¬ 
ing statute provides for an appeal to 
circuit court on ten days' notice — 
People ex rel. Little v Collins, su¬ 
pra. 

Banalized tax assessments 

(1) Statutory public notice that 
equalized tax assessment rolls are 
ready for inspection was held essen¬ 
tial and Jurisdictional —Rawlings \ 
Ladner, 165 So 427, 174 Miss 611— 
Henderson Molpus Co. v Gammill, 
115 So 716, 149 Miss. 576. 

(2) Statute must be strictly com¬ 
plied with, in respect of public no¬ 
tice that equalized tax assessment 
rolls are ready for inspection.—Raw¬ 
lings v Ladner, supra 

(3) Under such a statute, notice 
was held not defective because ad¬ 
dressed to taxpayers rather than 
public, word "public” within statute 
meaning taxpaying public. Also, the 
statute was held to require public no¬ 
tice to state only that tax assessment 
rolls have been equalized and are 
ready for inspection, and, thus, news¬ 
paper notice to taxpayers that equal¬ 
ized assessment rolls were open for 
examination was held substantial 
compliance with statute, notwith¬ 
standing inclusion of surplusage an¬ 
nouncing that objections must be filed 
on or before certain day. Since the 
statute does not require publication 
In more than one Issue of newspaper, 
and provides that there may be but 
ten days between equalization and 
examination, continuous publication 
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the time limit within which the taxpayer can have 
a review, it seems that failure to give notice does 
not vitiate the assessment but merely leaves the 
taxpayer an unlimited right of review. 97 If the 
statute provides that any legal notice will do, the 
notice may properly be given by the posting of no¬ 
tices in proper public places. 98 The notices may 
properly be posted by another person at the direc¬ 
tion of the assessor where the statutory provision is 
that the assessor “shall cause” the notices to be 
posted; 99 but if the statute expressly requires that 
the notice be published by the assessor a notice pub¬ 
lished by another officer is invalid. 1 A notice need 
not state the exact date that the roll was placed on 
file if all that is required to be stated is that the roll 
is on file at the time the notice is given. 2 

§ 479. - Curative Statutes 

Delay in completion and filing of an assessment roll 
may be cured by statute. 

Although a statute providing that failure of the 
assessor to return the assessment roll on the day 
named for its return shall not invalidate the assess¬ 
ment has been construed to cure only trifling and 
immaterial delay, 3 the legislature by curative stat¬ 
ute may properly render delay in completion and fil¬ 
ing an immaterial irregularity; 4 and, where a tax¬ 
payer's right to review or object has been seriously 
prejudiced by delay in completion and filing, 5 or a 
failure to give notice thereof, 6 the legislature may 
cure the assessment by subsequent statute providing 


for a notice and a right to appeal or make objections 
after passage of the act 

§ 480. Custody of Assessment Records 

Assessment rolls should remain In the custody of 
the officers charged by law with the duty of keeping 
them. 

An officer especially required by statute to pre¬ 
serve and keep the assessment rolls is officially en¬ 
titled to the absolute and exclusive possession of 
them, 7 and although they may be produced in 
court, as evidence, when properly called for, 8 they 
should, as permanent public records, be preserved 
and remain in the custody of the officers charged 
by law with the duty of keeping them, 9 but negli¬ 
gence of the designated officer in permitting the as¬ 
sessment rolls to be taken from his possession will 
not invalidate the tax. 10 

§ 481. Access to Rolls and Records 

Some statutes require assessment records to be kept 
open for public inspection, although there is no such 
thing as a general and unlimited right by a taxpayer 
to inspect the tax records relating to other people. At 
common law tax returns or reports were open to public 
inspection, but under statutes inspection or the disclo¬ 
sure of information contained therein may be restricted 
or prohibited. 

Statutes requiring the assessment records to be 
kept open for public inspection for a designated 
length of time are apparently mandatory; 11 but a 
statute providing that the records shall be kept open 
for examination “until” a specified date uses the 


is not required, and one publication is 
sufficient.—Pettlbone v. Wells, 179 
So. 336, 181 MIbs. 426. 

(4) Assessment Is void where pub¬ 
lication of notice required by stat¬ 
ute is not shown by, or is insufficient¬ 
ly shown, by minutes of board of su¬ 
pervisors —Mathieu v. Crosby Lum¬ 
ber & Mfg Co. 49 So 2d 894, 210 
Miss. 484—Berryhill v. Johnston, 39 
So 2d 630, 206 Miss. 41. 

(5) The purpose of statutory re¬ 
quirement, that completion of equal¬ 
ization of assessments be made at 
least ten days before board of super¬ 
visors sat to hear objections to as¬ 
sessment, was to give taxpayer a pe¬ 
riod of ten days in which he could 
examine roll, determine whether his 
assessment was fair, equal and uni¬ 
form, and make up his mind wheth¬ 
er he desired to file any objection 
thereto; and, subject to these rights, 
board should have full opportunity 
to validly, equally, and uniformly 
assess all property so as to consti¬ 
tute a valid assessment —Beard v. 
Stanley, 39 So.2d 317, 206 Miss. 723. 

( 6 ) Other decisions construing 


such statute and sufficiency of no¬ 
tice see 61 CJ p 736 notes 83, 84, 
p 829 note 61 [a]. 

Time of giving notioe was a ma¬ 
terial requirement and if notice was 
given a fewer number of days before 
time of review than was prescribed 
by statute the notice was insufficient 
—Wheeler v. Mills, 40 Barb. 644— 
61 C J. p 735 note 84. 

97. NY—People v. Haupt, 10 N E 
871, 104 N Y. 377 

61 C.J. p 734 note 79. 

98. Ga—Brunswick v. Finney, 64 
Ga. 317. 

99. N Y —Oswego County v. Betts, 
6 N YS 934, 63 Hun 638 

1. Miss —Smythe v Whitehead, 97 
So 529, 133 Miss. 184 

S. Miss—Darrington v. Rose, 90 So. 

632, 128 Miss 16. 

61 C.J. p 735 note 83. 

3. Miss—Hunter v Bennett, 116 So 
204, 149 Miss 368 

4. Colo —Waddingham v. Dickson, 
29 P. 177, 17 Colo 223. 

61 C.J. p 734 note 70. 
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5. U.S—Williams v. Albany County, 
NY, 7 SCt 1244, 122 US. 164, 
30 LEd 1088 

Vt—Grout v Johnson, 60 A. 1059, 73 
Vt. 268 

Curative statutes generally see infra 
9 488 

6. NY—People v. Purdy, 89 NE 
838, 196 NY. 270. 

7. Mich.—Phenix v. Clark, 2 Mich 
327. 

8. NY —French v. Whittlesey, 30 
NYS. 363. 

61 C.J p 735 note 90. 

9. Ill.—Graves v. Bruen, 11 Ill. 431. 

10. Iowa—Fidelity Inv. Co v. 
White, 223 NW. 884, 226 N W. 868, 
208 Iowa 619. 

11. Miss —Farnsworth Lumber Co. 
v. Fairley, 28 So. 669. 

Access to records of abatement pro¬ 
ceedings before assessor &ee in¬ 
fra 9 606. 

Effect of delay in filing roll see su¬ 
pra 9 478. 
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word “until” in the sense of “up to” and is sufficient* 
ly complied with, although the records are closed at 
the end of the day before the date specified. 12 
While any taxpayer has the right to inspect his own 
assessment, 13 and to examine into the assessments 
of persons whom he represents in a fiduciary ca¬ 
pacity, 14 there is no such thing as a general and 
unlimited right to inspect the tax records relating 
to other people and he may properly be restricted 
within these limits. 15 Furthermore, it has been held 
that the right of a taxpayer to inspect records or 
documents is not necessarily limited to public rec¬ 
ords, 16 but may exist without that classification. 17 

At common law tax returns or reports were open 
to public inspection, 13 and, in the absence of statute, 
it has been held that returns required to be made 
by the taxpayer and to be kept as a part of the 
public records are not possessed of such privacy as 
to justify a denial of their inspection where it would 
clearly be expedient for the public good, 19 and that 
the officer or board having custody of tax returns, 
not constituting public records in the usual sense, 
may in his or its discretion exhibit such returns to 
any person having a legitimate interest in inspect¬ 


ing them, 20 but should deny inspection thereof for 
improper purposes. 21 Under some statutes the in¬ 
spection of tax returns or reports, or the disclosure 
of information contained in such returns or reports, 
may be restricted or prohibited, 22 but such statutes 
will not be enlarged by construction beyond the plain 
import of the language used. 23 Thus, a statute 
making it unlawful to divulge information with re¬ 
spect to tax schedules, returns, or reports required 
by a taxpayer to be filed has been held to manifest 
a legislative intent that such filed schedules, returns, 
or reports be treated and handled in a confidential 
manner 24 by tax officials and their employees on¬ 
ly. 25 Under such a statute tax officials or their 
employees divulging the information are liable 
to a taxpayer who is damaged thereby, 26 but persons 
who are not tax officials and employees within the 
statute arc not liable for divulging such informa¬ 
tion 27 

§ 482. Duplicate Lists or Rolls 

The necessity, sufficiency, correction, and preparation 
of duplicate lists or rolls depend on statutory provisions 

Where a duplicate list or roll is to be placed in 
the hands of the tax collector, and, with or without 


12. NY—Clarke v New York, 19 
NE 436, 111 NY 621 

61 C J. p 735 note 95 

13. NY—In re Lord, 60 N E 748, 
167 NY. 398 

14. NY —In re Lord, supra. 

15. N.Y —In re Lord, supra. 

16. N.J —Tagliabue v North Bergen 
Tp„ 86 A 2d 773, 9 N J. 32. 

17. N J —Tagliabue v. North Bergen 
Tp., supra. 

Appraisal oards 

(1) Cards prepared by a realty ap¬ 
praisal company, under contract with 
township, on a resurvey of all prop¬ 
erty in township were not public 
records, notwithstanding they were 
paid for by taxpayers’ money —Tag- 
liabue v North Bergen Tp , supra 

(2) Cards prepared by realty ap¬ 
praisal company on resurvey of all 
property of township, pursuant to 
contract with township, were not 
work product of assessors within 
purview of rule exempting assessors’ 
work product from public inspection 
—'Tagliabue v. North Bergen Tp, su¬ 
pra. 

18. Ohio—In re Herrnstein, 6 Ohio 
Supp. 260. 

18. N.J.—Fagan v. State Board of 
Assessors, 77 A. 1023, 80 N.J Law 
516. 

20 . N.Y. — American Dist Tel. Co. v. 
Woodbury, 112 N.Y.S. 165, 127 App. 
Div. 455. 


21. N Y.—American Dist Tel. Co 
v Woodbury, supra 

22. US—In re Valecia Condensed 
Milk Co, CCAWis, 240 F 310- 
In re Reid, D C Mich . 155 F. 933 

NY—Application of Manufacturers 
Trust Co , 53 N Y S 2d 923 269 App 
Div 108, affirmed 68 NE 2d 861, 296 
NY 549 

Okl —Oklahoma Tax Commission v 
Clendinning, 143 P 2d 143, 193 Okl. 
271, 151 A LR 1035. 

Pa—Graham Farm Land Co. v 
Commonwealth, 70 A 2d 219, 363 
Pa 571—Commonwealth v Mellon 
Nat Bank & Trust Co., 61 A 2d 430, 
360 Pa 103 
61 C J. p 735 note 99 
Disclosure of information contained 
in return by corporation see supra 
5 439. 

Information acquired by tax officials 
as privileged communications see 
the C J S. title Witnesses 9 264, 
also 70 CJ p 452 notes 26 [b] (3), 
27 [a], [c]. 

Examination by public official 

Controller of the city and county, 
in performance of his duty to de¬ 
termine exact amount apparently em¬ 
bezzled by city employee, had author¬ 
ity to examine the records of the 
board of revision of taxes of the 
county, where information sought 
was contained only in such records 
—Clark v. Meade, 85 A.2d 169, 369 Ta. 
409. 

23. Ohio—In re Herrnstein, 6 Ohio 
Supp. 260. 
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“Public inspection'’ 

(1) Phrase “public inspection" 
within statute providing that nei¬ 
ther tax returns nor copies thereof 
shall be open to public inspection is 
an ordinary term and not a technical 
term and should be given its general¬ 
ly accepted meaning—In re Herrn¬ 
stein, supra. 

(2) Context of phrase “public in¬ 
spection" within statute against 
opening tax returns to public in¬ 
spection indicates legislative intent 
to deprive the general public, as dis¬ 
tinguished from the government, of 
inspection of such returns —In re 
Herrnstein, supra. 

24. Ky —Tomlin v. Taylor, 162 S 
W 2d 210, 290 Ky. 619 

25. Ky—Tomlin v. Taylor, supra. 

26. Ky—Maysville Transit Co v 
Ort, 177 S W 2d 369, 296 Ky 624 

Officer of corporation 

Under statute officer of corporation 
was not entitled to recover for pub¬ 
licizing confidential tax reports filed 
by the corporation.—Tomlin v. Ort, 
177 S W.2d 371, 296 Ky. 628—Tomlin 
v. Taylor, 162 S.W 2d 210, 290 Ky 
619. 

Nominal or aotual damages 

Ky.—Maysville Transit Co ▼. Ort, 
177 S W 2d 369, 296 Ky 524 

27. Ky—Maysville Transit Co. v 
Taylor, 177 SW.2d 371, 296 Kv 
52—Maysville Transit Co. v. Ort. 
177 SW.2d 369, 296 Ky. 524—Tom¬ 
lin v Taylor, 162 S.W.2d 210, 200 
Ky. 619. 
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a warrant, according to the local statute, consti¬ 
tutes his authority to demand and collect the taxes, 
a duplicate duly made and delivered in the man¬ 
ner required is usually essential to the validity of 
further proceedings purporting to be based on it; 28 
but omission to make the duplicate or copy required 
for purposes of record only will not affect the 
validity of the assessment already made; 29 and, 
although the duplicate may be insufficient, because 
not authenticated in the manner prescribed by law, 
this does not invalidate the tax so as to prevent its 
collection on a showing of its existence and non¬ 
payment by evidence other than the duplicate list 30 
While it has been held that failure to authenticate 
a duplicate as required by statute invalidates a sale 
made for nonpayment of taxes attempted to be col¬ 
lected by virtue of the authority of the duplicate, 31 
and it has been said, even m the absence of express 
provision to that effect, that a copy given the col¬ 
lector should be authenticated by certificate of the 
clerk making it so as to be official evidence of the 
liability of the taxpayers, 32 there is authority to the 
effect that a statute requiring the duplicate to be 
authenticated is directory merely 33 

Although the duplicate or collector’s roll is re¬ 
quired to be a true transcript or copy of the original 
roll, clerical errors, 34 and omissions and variances 
as to immaterial and unessential matters, 35 do not 


affect the sufficiency of the duplicate; but the 
assessment roll remains the original record and in 
case of discrepancies between the two the latter 
will govern 36 Since the certificates or affidavits an¬ 
nexed to the original roll are not regarded as a part 
thereof, it is usually held that they need not be in¬ 
cluded in the copy or duplicate 37 Unless expressly 
authorized by statute, 38 additions cannot be made 
for the first time in the duplicate; 39 but the dupli¬ 
cate should contain all changes made by a board of 
equalization or review in the original roll, 40 provid¬ 
ed such changes are not unlawful and without au¬ 
thority 41 

Authority and duty to make . Where required by 
statute, assessors must prepare duplicate lists or 
rolls 42 Apparently the clerical task of making up 
the duplicate or copy is one which can be delegated 
by the authorities directed to make it. 43 A county 
clerk, required to deliver duplicate lists to the 
city treasurers at the time he delivers the original 
roll to the county treasurer, cannot avoid this dut> 
by reason of the fact that he has delivered the 
original to the treasurer before the duplicates are 
made. 44 

§ 483. - Supplying Lost or Destroyed 

Rolls 

The loss, destruction, or mutilation of the assess- 


28. Mo.—St Louis, etc., R Co v 
Apperson, 10 SW 478, 97 Mo 300 
61 CJ p 735 note 2. 

Duplicate list or roll as collector’s 
warrant or authority for collection 
of tax see infra § 659 
Completion of assessment 

Vssessments levied on property in 
assessor’s duplicate are not com¬ 
plete until county board of taxation 
certifies the assessor’s duplicate to 
tax collector—Hackensack Water 
Co v. Division of Tax Appeals, 65 
A 2d 828, 2 N J 157. 

Seoall 

In absence of statute, copies of 
county tax rolls delivered to state 
comptroller and county tax collector 
cannot be recalled by county tax as¬ 
sessor or county commissioners.— 
State ex rel. Gillespie v. Thursby, 139 
So 372, 104 Fla. 103, rehearing denied 
140 So. 775, 104 Fla. 103. 

89. Mo —State v. Neosho Bank, 25 
S W 372, 120 Mo. 161. 

Mont—Conklin v. Cullen, 74 P. 72, 29 
Mont. 38. 

30. Mo.—State v. Farmers’, etc., 
Nat Bank, 46 S.W. 148, 144 Mo. 
381. 

61 C J p 735 note 4. 

31. Mo—Burke v. Brown, 49 S.W. 
1023, 148 Mo. 309. 

61 C.J. p 735 note 5. 


32. NC— Kelly v Craig, 27 NC 
129 

33. NJ—Howell v. Metz, 31 NJ 
Law 365 

61 C J p 736 note 7. 

34. Ind—Midland R. Co v. State, 
38 NE 57, 11 IndApp 433 

61 CJ p 736 note 8 

Assessor’s power to amend and cor¬ 
rect assessment roll generally see 
infra § 507 

35. Mich—Auditor General v. Ke- 
woenan Assoc, 65 NW 288, 107 
Mich 405 

61 C J p 736 note 9. 

36. La —Gcren v. Gruber, 26 La 
Ann 694. 

Mo—State ex rel Blair v. Center 
Creek Mining Co, 171 SW. 366, 
262 Mo. 490. 

37. Mich—Hecock v. Van Dusen, 45 
NW 343, 80 Mich 359. 

61 C.J. p 736 note 11. * 

38. Ind —Citizens' Nat. Bank v 
Klauss, 93 NE. 681, 47 IndApp 
50. 

61 C.J p 736 note 12 
Death of taxpayer 

Under some statutes, where land- 
owner in whose name land had been 
listed and assessed for taxation died 
after date when property became lia- 

921 


hie for assessment, but before as¬ 
sessment was actually made, audi¬ 
tor was merely required to make 
Appropriate changes in preparing the 
next annual county duplicates —Os¬ 
borne v. Vallentine, 12 S.E 2d 856, 
196 SC 90 

39. Mo—Higgins v Ausmuss, 77 
Mo 351—Henry v. Bell, 75 Mo 194 

40. S D —Dakota Loan & Trust Co 
v Codington, 68 N.W 314, 9 S.D 
159. 

41. Cal —People v. Ashbury, 44 Cal 
616 

42. Abstract 

Where a book of assessments is 
made by permanently binding orig¬ 
inal assessment licenses as author¬ 
ized by statute concerning duty of 
county tax assessors to make and 
enter in an assessment book a con¬ 
densed statement of all assessments 
made during each tax year, the as¬ 
sessors are not relieved from other 
duties required by law, such as 
making the triplicate abstract re¬ 
quired by statute—Tennessee Coal. 
Iron & R Co. v. State, 193 So 143, 
239 Ala 19 

43. Ind —Scarry v. Lewis, 30 N E 
411, 133 Ind. 96. 

44. Mont—State v. Weston, 74 P 
415, 29 Mont. 125. 
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merit list or tax duplicate does not defeat the tax, elnce 
the Hat may be replaced from the beet evidence obtain¬ 
able. 

The fact that the assessment list or tax duplicate 
has been lost, destroyed, or mutilated does not defeat 
the tax, since the list may be replaced from the 
best evidence obtainable. 46 

§ 484. Construction, Operation, and Effect 

An aseeaement roll or list Is prime facie and suf¬ 
ficient evidence, In the absence of countervailing proof, 
of the due levy and assessment of the taxes charged 
on it. 

An assessment roll or list is prima facie and 
sufficient evidence, m the absence of countervail¬ 
ing proof, of the due levy and assessment of 
the taxes charged on it, 46 but it is not evidence 
of title to the property as between the person to 
whom it is assessed and a stranger, 47 or no¬ 
tice as to who the actual owner is. 48 Tax rolls 
which have been completed prior to an assessor’s 
presentation of his annual accounts are a part of 
his accounts to the same extent as if they were 


cop* -*d therein and must be considered in determin¬ 
ing the compensation due the assessor. 49 

The language employed in the descriptions of 
property and in other parts of the roll or list is 
usually interpreted reasonably, with due regard to 
the context and subject matter, and, if possible, so 
as to make the assessment effective. 60 

§ 485. —— Conclusiveness and Admissibil¬ 
ity of Extrinsic Evidence 

Extrinsic evidence Is not admissible to establish facts 
which can be evidenced only by the assessment roll. 

Since, as discussed in Evidence § 883, tax records 
and documents are commonly considered conclusive 
and not subject to impeachment by parol evidence, 
extrinsic evidence is not admissible to establish facts 
which can be evidenced only by the assessment 
roll. 61 Likewise, testimony of the assessors is not 
admissible to impeach or controvert their own assess¬ 
ments, 62 although there is also authority apparenth 
to the contrary. 53 Since the assessment roll or list 


45. Ill —Thomas v Chicago, 38 N 
E 923, IS2 Ill 292 

61 C J. p 736 note 19 
Supplying lost or destroyed records 
generally see Records §9 42-61. 

46. IT S —In re Ingersoll Co., C C. 
A Colo, 148 F 2d 282 

Colo—McGuire v Schwartz, 73 P.2d 
389, 101 Colo 310 
61 C J p 736 note 22 
Assessment rolls or lists as evi¬ 
dence of assessment see supra fi 
395 

Conclusiveness and effect of* 

Report or statement by corpora¬ 
tion see supra 9 438. 

Taxpayer’s list generally see supra 
9 401. 

Operation of filing of assessment 
roll as constructive notice see su¬ 
pra 9 478. 

Countervailing proof 

Assessor’s books are prima facie 
proof of lawful assessment, but not 
when assessor’s testimony as to how 
value was arrived at does not sus¬ 
tain such value and taxpayers* proof 
shows that assessed value is grossly 
incorrect—People ex rel. Rhodes v. 
Turk, 63 NE2d 613, 391 Ill. 424. 

Presumption as to owner 

One shown on county tax rolls as 
record owner of land for years prior 
to another’s purchase thereof must 
be presumed to have been owner of 
land for such years, in absence of 
evidence to the contrary.—Brewer v. 
Davidson, 168 P.2d 987, 195 Okl. 654. 

Construction of statutes 

(1) Statute providing that assess¬ 
ment roll should only be prima facie 
correct in actions for recovery of ad 


valorem taxes did not apply in tax¬ 
payer’s suit to enjoin sale of land 
for delinquent taxes—South Missis¬ 
sippi Land Co. v. Allen, 187 So. 768, 
185 Miss 555 

(2) Words “such values,” within 
statute providing that value of all 
items of property entered in assess¬ 
ment roll to which affidavit is attach¬ 
ed by assessor shall in all actions 
and proceedings involving such val¬ 
ues be presumptive evidence of full 
market value thereof, referred to 
values of Items of real and personal 
property as entered in the assess- 

! ment roll by the assessor, and statute 
makes the assessed value presump¬ 
tive evidence only in cases where 
that value is under attack—In re 
Ryerson's Estate, 300 N.W. 782, 239 
Wis 120—Tuckwood v. Hanthorn, 
30 NW 705, 67 Wis. 326. 

(3) Statute providing that all as¬ 
sessments shall be received as pre¬ 
sumptive evidence of facts therein 
stated, which statute is entitled 
“County records as to taxation” and 
Is part of chapter on “Presumptions 
and Judicial Notices,” applies only 
to books and files in the office of the 
county treasurer or county clerk and 
has no application to an appraisal 
made A the county court.—In re 
Ryerson’s Estate, supra 

(4) Under statute duplicate tax 
roll is prima facie proof of regularity 
and legality of assessment and levy 
of property tax.—In re Haines Inde¬ 
pendent School District’s Delinquent 
Taxes, 12 Alaska 662. 

(5) Other statutes construed see 
61 C.J. p 736 note 22 [a]. 
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Separate assessments of contiguous 
parcels 

Fact that valuations of three con¬ 
tiguous parcels of land into which 
tract was divided for purpose of tax¬ 
ation were carried out separately in 
column of assessors' books entitled 
“total value of each parcel of real 
estate.” indicated that assessments 
on three parcels were separate — 
City of Marlborough v Poorvu, 25 
NE 2d 189, 305 Mass 124 

47 . S C —De Loach v Sarratt, 33 
SE 2, 36 SE 441, 55 S C 254 

61 C J p 736 note 23. 

48 . NY —Becraft v. Strobel, 287 N 
Y.S 22, 158 Misc. 84, affirmed 290 
NY S 556, 248 App Div 810, af¬ 
firmed 10 N.E 2d 560, 274 N.Y. 677 

49 . Tex—Steusoff v. Liberty Coun¬ 
ty, Civ.App., 34 S.W 2d 643 

50. Cal —City of Los Angeles v. 
Board of Sup’rs of Mono County, 
292 P. 539, 108 Cal App. 655. 

61 C J. p 737 note 26. 

61. Cal —People v San Francisco 
Sav. Union, 31 Cal. 132. 

52 . Me—Saco Water Power Co. v 
Buxton, 56 A. 914, 98 Me 295 
61 C J. p 737 note 30. 

Contradiction by assessors of state¬ 
ments in affidavits and certificates 
to roll see supra f 476. 

63. Ill.—People ex rel. Rhodes v. 
Turk, 63 N.E.2d 513, 391 Ill. 424 

Rvidenoe held Insufficient to impeach 
reoords 

A former county clerk’s testimony 
that he extended taxes against land, 
redeemed from tax sale to state, at 
its assessed valuation when sold, 
without new assessment, that he did 
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is the best evidence as to all matters contained in it 
with respect to the assessment, as discussed in Evi¬ 
dence § 808 a, extrinsic evidence cannot be received 
to show these matters unless the failure to produce 
the list or roll is excused in some satisfactory man¬ 
ner. 54 

§ 486. Errors and Omissions Generally 

The validity of an assessment roll, which is substan¬ 
tially correct, la not affected by errors, omissions, or ir- 

F. CONCLUSIVENESS AND COLLATERAL AT' 

§ 487. Conclusiveness and Collateral Attack 

Unless there is fraud, or a jurisdictional defect, or 
it is expressly provided otherwise, the determinations of 
the assessor or other proper officer as to values or other 
questions, when made and entered on the assessment 
roll and not attacked directly, are generally considered 
as final and conclusive, precluding collateral attack. 


regular entries which do not affect the substantial Jus¬ 
tice of the tax or prejudice the rights of the taxpayer. 

Unless there has been a failure to observe a man¬ 
datory statutory requirement intended for the pro¬ 
tection of the taxpayer, as discussed supra § 456, 
the validity of an assessment roll, which is substan¬ 
tially correct, is not affected by errors, 55 omis¬ 
sions, 56 or irregular entries 57 which do not affect 
the substantial justice of the tax or prejudice the 
rights of the taxpayer. 

lCK, and curative statutes generally 

Unless there is fraud, 58 or a jurisdictional de¬ 
fect, 59 or it is expressly provided otherwise, 60 the 
determinations of the assessor or other proper officer 
as to values 61 or other questions, 62 when made and 
entered on the assessment roll, are in the nature of 


not know whether assessor had made 
assessment thereof, who was pres¬ 
ent when entries were made by wit¬ 
ness’ deputy, or what action assessor 
took with respect to land after re¬ 
demption, and that his instructions 
and custom were to put redeemed 
land back on tax books at old valua¬ 
tion, was insufficient to Impeach ver¬ 
ity of tax records—Slaton v Pride, 
115 J? W 2d 547, 195 Ark 1055. 

54. Ga—Livingston v. Hudson, 12 S. 
E 17, 85 Ga. 835. 

61 C J p 737 note 31. 

Evidence of assessment generally 
see supra | 395. 

55. Okl — Corpus Juris quoted in 

Public Service Co of Oklahoma v 
Parkinson, 143 P 2d 126. 127, 192 
Okl 607, certiorari denied 64 S Ct 
90. 320 US 776, 88 L Ed 465. 

61 C.J. p 737 note 34 

56. Okl — Corpus Juris quoted la 
Public Service Co. of Oklahoma v. 
Parkinson, 143 P.2d 126, 127, 192 
Okl 607, certiorari denied 64 S Ct. 
90, 320 US 776, 88 L Ed. 465. 

61 C J. p 737 note 36. 

Effect of omission of taxable prop¬ 
erty see supra 8 417. 

57. Okl — Corpus Juris quoted in 
Public Service Co of Oklahoma v. 
Parkinson, 143 P 2d 125, 127, 192 
Okl 607, certiorari denied 64 SCt. 
90, 320 US. 776, 88 L Ed 465- 
Corpus Juris oited ia Knisley v. 
Board of Trustees of Town of Skia- 
took, 134 P.2d 971. 972, 192 Okl 
225. 

61 C.J. p 737 note 36. 

58. US —Northern Pac Ry. Co, v. 
Adams County, D.C Wash, 1 F. 
Supp 163, appeal dismissed, C C.A., 
63 F.2d 1012, and Adams County 
v. Spokane, P & S. Ry. Co., 66 F 2d 
1008, reversed on other grounds 
Chicago, M.. St. P. ft P. R. Co. v. 
Adams County, 72 F.2d 816. 


Ala—State v. Mortgage-Bond Co of 
New York, 140 So. 365, 224 Ala. 406, 
followed In State v Investors’ Syn¬ 
dicate, 140 So 368, two cases, 224 
Ala. 409 

Cal—Southern California Telephone 
Co. v Los Angeles County, 113 P 
2d 773, 45 Cal App 2d 111. 

Ill —Department of Finance v. Gold, 
17 N E 2d 13, 369 Ill 497 
61 C J p 738 note 38 
Conclusivencss and effect of* 

Certificate or affidavit to tax roll 
see supra 8 476. 

List of property by taxpayer in 
general see supra 8 401 
Report or statement by corporation 
see supra 8 438. 

Jurisdiction of court to review as¬ 
sessment see infra 8 561 et seq 
Right of taxpayer to assail assess¬ 
ment collaterally where he fails to 
avail himself of direct statutory 
remedies see infra 8 513. 

Actual fraud 

Assessment is impeachable only 
for actual fraud in procurement or 
concoction of assessment —Fuqua v. 
Spry Burial Ins. Co, 47 So 2d 817, 254 
Ala 189. 

Entire assessment roll 

Invalidity of entire assessment roll 
will not be adjudged except on clear 
showing of fraud or equivalent there¬ 
of —Rittersbacher v. Board of Sup’rs 
of Los Angeles County, 32 P.2d 135, 
220 Cal. 535, certiorari denied 55 S 
Ct. 107, 293 U.S 592, 79 L Ed. 686— 
Griffith Co. v. Belchez, 172 P.2d 511, 
76 Cal App 2d 155—Strong v. Mack, 
149 P.2d 401, 64 Cal.App.2d 739. 

59. U S.—In re Gould Mfg. Co., D.C. 

Wis., 11 F.Supp. 644. 

Ill.—Department of Finance v. Gold, 
17 N.E 2d 13, 369 Ill. 497. 

N.Y —Application of Marion Lodge 
No, 926, F. ft A. M„ 33 N Y S 2d 
575, 178 Misc. 219—Zirbel v. Miller, 
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289 NY.S 1115, 160 Misc 470— 
Miller v. City of Oneida, 275 NY. 
S 157, 153 Misc. 438. 

61 C J. p 738 note 39. 

60. Miss —George County Bridge 
Co v. Catlett, 135 So 217, 217 Miss 
120 

61. U S —Hudson Motor Car Co v 
City of Detroit, C.C A Mich , 136 
F 2d 574—Tennessee Coal, Iron & 
R Co v. Board of Education of 
Jefferson County, CCA Ala, 80 F 
2d 307—Phillips Petroleum Co. v 
Townsend. CCA Tex, 63 F 2d 293 

Ala —Fuqua v. Spry Burial Ins Co , 
47 So 2d 817, 254 Ala. 189 

Cal—Southern California Telephone 
Co. v. Los Angeles County, 113 P 2d 
773, 45 Cal App 2d 111. 

Fla.—Arundel Corp v. Sproul, 186 
So 679, 136 Fla. 167 

Ga —Montgomery v. Gullatt, 10 S E 
2d 298, 62 Ga.App 844 

Ind —Peden v. Board of Review of 
Cass County, 195 NE 87, 208 Ind. 
215 

Ky.—Reeves v. Fries, 166 S.W.2d 985, 
292 Ky 450 

Tex—Republic Ins. Co v. Highland 
Park Independent School District, 
Civ App, 123 S W 2d 784, error dis¬ 
missed 125 S.W 2d 270, 133 Tex 
545. 

61 C J. p 738 note 41. 

Unequal or excess valuation as de¬ 
fense to action for taxes see infra 
8 705. 

62. U.S —In re Gould Mfg. Co , D C 
Wis, 11 F.Supp. 644. 

Ala—State ex rel. Carmichael v 
Jones, 41 So.2d 280, 252 Ala 479. 

Miss —Stern v. Parker, 27 So 2d 402, 
200 Miss. 27. 

N Y —Oswego Falls Corporation v. 
City of Fulton. 265 NYS 436, 148 
Misc. 170, affirmed 268 N.Y.S. 978, 
241 App.Div. 560. 
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a judgment, and, if not attacked directly, are gen¬ 
erally considered as final and conclusive. This pre¬ 
cludes the taxpayer from collaterally attacking the 
assessment, 68 and the taxing authorities from sub¬ 
sequently attempting to raise an alleged undervalua¬ 
tion, 64 or reducing tax assessments, 65 but assess¬ 
ment rolls are not conclusive on the taxing power 
that all the taxpayer's taxable property is listed 
therein so as to preclude the addition of omitted 
property, if the property sought to be added has not 
m fact been considered in making the valuation 66 


§ 488. Curative Statutes 

The legislature may properly provide In advance that 
the assessment or tax shall not be Invalidated by omis¬ 
sions and Irregularities or Informalities In the levy and 
assessment roll or proceedings, which do not affect the 
substantial Justice of the tax; and nonjurlsdictlonal 
errors or irregularities may be cured by subsequent leg¬ 
islation. 

The legislature may properly provide in advance 
that the assessment or tax shall not be invalidated 
by omissions and irregularities or informalities in 
the levy and assessment roll or proceedings, which 
do not affect the substantial justice of the tax, 67 


Pa.—City of Philadelphia v. Kolb. 30 

PaDist. & Co 229 

Utah—Crystal Car Line v State Tax 

Commission, 174 P.2d 984, 110 Utah 

42G 

61 C J p 738 note 42. 

Quasi-judicial capacity 

Assessing: officials act in a quasi¬ 
judicial capacity and their findings 
have the quality of a judgment — 
Hudson Motor Car Co v City of De¬ 
troit, CCA Mich, 136 F 2d 674 

Operative and nonoperative property 

Decision of board of equalization 
as to what is operative and nonop¬ 
erative property and respective pro¬ 
portions thereof is binding on all per¬ 
sons concerned, until set aside by 
court of competent jurisdiction —Ho¬ 
bart Estate Co v. Waters, 32 P.2d 
613, 220 Cal. 669 

Preliminary assessments 

(1) Assessments become final ei¬ 
ther by lapse of time, where no ap¬ 
peal has been taken within time pre¬ 
scribed by statute, or by issuance of 
final certificate under statute, and 
such a statute is permissive and not 
"mandatory” and does not provide 
a substitute for appeal or relieve 
taxpayer from consequences of fail¬ 
ure to perfect appeal —Leimbach v 
Evatt, 46 N.E2d 869, 141 Ohio St 
191. 

(2) Thus, where trustees of bank 
in liquidation failed to take timely 
appeal from preliminary assessment 
on bank assets, assessment became 
final—Leimbach v. Evatt, supra. 

Corporate liability for stock tax 

(1) Although capital stock tax is 
due to be imposed on shareholders I 
and not on corporation, where assess¬ 
ment is made to corporation and no 
appeal is taken from such assess¬ 
ment, liability may be imposed on a 
corporation for its implied consent 
to assessment as in nature of default 
judgment against corporation, which 
judgment may not thereafter be chal¬ 
lenged except for fraud.—Fuqua v. 
Spry Burial Ins. Co., 47 6o.2d 817, 
254 Ala. 189. 

(2) Hence, where tentative assess¬ 
ment of capital stock was made to 
corporation and not.ee thereof was 


given, corporation should have ap¬ 
peared at appointed time and shown 
that it had not agreed to pay tax on 
its shares, if it desired to take that 
position, and where no appeal was 
taken from such assessment liabilitv 
was fixed in nature of judgment 
against corporation for amount ot 
tax on assessment of its shares—Fu¬ 
qua v. Spry Burial Ins Co , supra 

63 . U S —Northumberland County v 
Philadelphia and Reading Coal & 
Iron Co, CCA Pa, 131 F 2d 662 

NJ—Bergen County v Englewood 
Title Guarantee & Trust Co, 184 
A 630, 14 N.JMisc 320 
N Y —Dun & Bradstreet v Citv of 
New York, 11 N E 2d 728, 276 N Y 
198 

Pa—First Nat Bank, for Use of 
Hunter, v Mount, 7 A 2d 628, 136 
Pa Super 649. 

61 C J p 738 note 43 
Collateral attack by suit to enjoin 
collection of tax see infra $ 720 

64. Ala—State v. Doster-Northing- 
ton Drug Co, 71 So. 427, 196 Ala 
447. 

61 C J. p 738 note 44. 

65 . NY.—Oswego Falls Corporation 
v. City of Fulton, 265 NYS 436, 
148 Misc. 170, affirmed 268 NYS 
978, 241 App.Dlv. 560 

66. Iowa.—Judy v. National State 
Bank, 110 N.W. 606, 133 Iowa 252 

Wis—State v. Willcuts, 128 NW 
97, 143 Wis. 449. 

Assessment of omitted property gen¬ 
erally see infra 89 508, 621. 

67 . Cal.—City of Compton v Boland, 
168 P 2d 397, 26 Cal 2d 310—Gray 
v. Jones, 222 P.2d 319, 99 Cal App 
2d 654—Sinai v. Mull, 181 P 2d 924, 
80 Cal.App.2d 277—Mais v Poinset- 
tia Land Co., 162 P.2d 925, 71 Cal. 
App. 2d 347. 

N.J.—Duke Tower Co. v. Hillsbor¬ 
ough Tp, Somerset County, 26 A 2d 
713, 20 N.J.Misc 240 
N M —Foster v. Bennett, 107 P.2d 
321, 44 N.M. 618—De Gutierrez v 
Brady, 88 P.2d 281, 43 N.M 197. 
Okl. —Corpus Juris cited in Wei born 
v. Whitney, 126 P.2d 263, 266, 190 
Okl. 630 

61 C.J. p 739 note 47. 
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Constitutionality of curative acts 
generally see Constitutional Law, 
5 422 

Application and validity of curatee 
statutes with respect to defects 
and irregularities in 
Authentication of assessment roll 
see supra 8 477 

Completion and filing of assess¬ 
ment roll and notice thereof see 
supra 9 479 

Describing property in assessment 
roll see supra 8 470 
Designation of person see supra 8 
457 

Entry of valuation in assessment 
roll and extending tax see supra 
8 471. 

Levy of tax see supra 9 370. 
Curative statutes to validate: 

Tax deeds see infra 8 950. 

Tax sales see infra 6 748 
Tax sales for taxes partly legal see 
Infra § 755 

Cure and correction of mistakes and 
irregularities by amendment by. 
Assessor see infra 6 607. 

Court see infra 8 661 et seq. 
Reviewing boards and officers see 
infra 9 520 

Generally as to power of legislature 
to cure defects in taxation see su¬ 
pra § 20 

Reassessment to obviate defect or il¬ 
legality see supra 8 419 
Statutes making tax deeds evidence 
of regularity see infra 88 961-963 

Statute held limited to state and 
county taxes only 

Fla—Henderson v. Boose, 196 So 
671, 142 Fla 804. 

Past errors 

Statuto curing tax Irregularities 
was held not limited to corrections of 
errors for current year, where no 
limitation was contained in statute — 
Manistee Iron Works Co. v. Raritan 
Tp, 170 A. 39, 12 N.J.Misc. 143. 

No right claimed under assessment 

Curative statute, providing that 
any irregularity in tax assessment 
resulting from inclusion therein of 
property other than taxpayer's prop¬ 
erty does not affect validity of such 
assessment, had no application, 
whr re no one was claiming any rights 
under voidable assessment of mills! Le 
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and, provided no rights which have previously be¬ 
come vested will be thereby disturbed, 68 it may, in 
the absence of constitutional provision against ret¬ 
rospective laws, cure, by subsequent legislation, all 
errors or irregularities arising from the nonper¬ 
formance, or irregular performance, of any act 
which it might constitutionally have dispensed with 
in the first instance. 69 Curative or legalizing laws 
will not be construed to operate retrospectively un¬ 
less their language plainly requires it, 70 while a 
curative statute passed for the expressed objective 
of waiving some requirement of the law affecting 


past levies will not be applied to cure defects in 
a levy which takes place after the passage of the 
act; 71 and generally a curative statute will be held 
to cure only those defects which it in terms pro¬ 
fesses to cure 72 Jurisdictional or fundamental de¬ 
fects which affect the substantial or constitutional 
rights of the taxpayer are generally regarded as 
not cured or curable by curative statutes, 73 unless 
the retroactive statute is one which preserves and 
affords to the taxpayer the constitutional rights pre¬ 
viously infringed 74 


Vn. EQUALIZATION AND REVIEW OF ASSESSMENTS 


A. EQUALIZATION 


§ 489. General Scheme; State Boards and 
Commissions 

a In general 

b Definition, nature, and purpose of 
equalization 

c. State supervisory bodies and officers 

a. In General 

Reviews of assessments are of two kinds, one, a re¬ 
view of assessments as among individual taxpayers by 
local boards of review, the other, the equalization of 
aggregate assessments as among taxing districts by 
county or state boards of equalization. 

Reviews of assessments of the value of property 
are of two kinds, one being a review of assessments 
on particular pieces of property and as among in¬ 
dividual taxpayers, the other being the equalization 
of the aggregate assessments of taxing districts to 
avoid inequalities between the aggregate assessments 
of the taxing districts in the county. 76 Thus, in 
the different jurisdictions the various provisions of 
the revenue laws with respect to the review and 
equalization of assessments for the purpose of taxa¬ 


tion generally disclose a legislative intent to adopt 
a scheme or system whereby local boards of review 
equalize the assessments as between individual tax¬ 
payers, county boards of equalization as between the 
various assessment districts, and a state board of 
equalization as between the several counties. 76 

Reviews of assessments on particular pieces of 
property as among individual taxpayers are dis¬ 
cussed infra §§ 506-584, while the equalization of 
assessments as among taxing districts is discussed 
infra subdivision c of this section and §§ 490-505 
The equalization of municipal assessments is con¬ 
sidered in Municipal Corporations §§ 2054-2057; and 
the equalization of assessments of taxes for school 
purposes in Schools and School Districts § 386 a 

b. Definition, Nature, and Purpose of Equaliza¬ 
tion 

The function of equalization Is the adjustment of 
aggregate valuations of property as between different 
counties or districts so that the share of the whole tax 
Imposed on each county or district shall be Justly pro¬ 
portioned to the value of the taxable property within it. 


to third party as grazing land —Ar¬ 
agon v Empire Gold Min & Milling 
Co, 142 P 2d 639, 47 NM 299 

88. Mich.—Daniells v Watertown 
Tp, 28 N.W. 673, 61 Mich. 614. 

89 . Tex.—Cook v City of Booker, 
Clv.App , 167 S W 2d 232. 

61 C J. p 739 note 49 
Effect of pending action 

Fact that action to cancel assess¬ 
ment, tax lien, and tax sale on 
ground of Illegality was pending 
when statute validating assessment 
roll and tax took effect did not pre¬ 
vent application of statute—Ravens- 
dale Holding Co. v Village of Hast¬ 
ings on Hudson, 281 N.Y S. 913, 166 
Misc. 777. 


70 . Ill.—Gage v. Nichols, 25 N E 
672, 136 Ill. 128. 

Miss—Carlisle v. Goode, 16 So. 119, 
71 Miss 453. 

71. Ill.—People v. Chicago, B. & Q 
R. Co, 137 NE 392, 305 Ill. 667. 

72. Or—Martin v White, 100 P. 290, 
63 Or. 319. 

61 C J. p 739 note 62. 

73 . Cal.—Sinai v. Mull, 181 P.2d 924, 
80 Cal App 2d 277. 

61 C.J. p 739 note 63. 

Omitted property 

Remedial tax statutes do not apply 
where statute for addition of proper¬ 
ty omitted from original assessment 
is not complied with 
U.S—Cromwell v. Hillsborough Tp., 
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Somerset County, C.C A N. J , 149 
F 2d 617, affirmed 66 S Ct 445, 326 
U S 620, 90 LEd. 358. 

N J —Duke Power Co. v. State Board 
of Tax Appeals, 30 A.2d 416, 129 
N.J.Law 449 

74L U S—Williams v. Supervisors of 
Albany, NY, 7 SCt. 1244, 122 US 
154, 30 LEd. 1088. 

61 C.J. p 740 note 54. 

75. N J —City of New Brunswick v 
Middlesex County Equalization Ta¬ 
ble, 53 A.2d 641, 25 N J Misc 353 

78 . Neb —Scotts Bluff County \ 
State Board of Equalization and 
Assessment, 11 N W 2d 463, 143 
Neb. 837. 

N D —First Nat Bank v. Lewis, 121 
N.W. 836, 18 N.D. 390. 
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Equalization must bo authorized by, and to dependent 
on, constitutional and statutory provisions. 

The function of equalization is the adjustment of 
aggregate valuations of property, as between the 
different counties of the state or between the dif¬ 
ferent taxing districts of the same county, so that 
the share of the whole tax imposed on each county 
or district shall be justly proportioned to the value 
of taxable property within its limits, in order that 
one county or district shall not pay a higher tax, 
in proportion to the value of its taxable property, 
than another. 77 Dealing with and raising or lower¬ 
ing the value of classes or subclasses of property, 
without reference to ownership, within a designated 
territorial limit, is, in its essence, equalization. 78 
The object to be accomplished by equalization is to 
produce relative equality among the several taxing 
districts. 79 

While the equalization of taxes and the assess¬ 
ment of taxes constitute separate functions, 80 it has 
been said that equalization is one of the steps in 
the assessment, 81 and boards of equalization are on¬ 
ly machinery for reaching a uniform assessment. 82 
Equalization is impersonal. 83 

Constitutional and statutory provisions . The 

equalization of assessments must be authorized by, 


and ia dependent oil, constitutional and statutory 
provisions. 84 Statutes providing for the equaliza¬ 
tion of taxes, and for the creation of official boards 
for that purpose, whether state or local, are a 
legitimate exercise of the power of the legislature 
over the subject of taxation, and are free from con¬ 
stitutional objection. 85 However, where the power 
of equalization is vested by the constitution in 
specified state and county boards, such power can 
be taken away only by constitutional, and not by 
statutory, enactment. 86 A law changing the scheme 
of equalizing assessment and publishing notice 
thereof supersedes all previous laws in conflict 
therewith and is controlling. 87 

c. State Supervisory Bodies and Officers 

In some Jurisdictions there Is a state agency or offi¬ 
cer having general supervision over the entire revenue 
system of the state. The powers and duties of such an 
agency depend on statutory provisions, and frequently 
include the power to make rules and regulations. 

In many jurisdictions, under statutes so providing, 
a state agency, such as a state tax board or com¬ 
mission, or a state officer, such as a state tax com¬ 
missioner, is provided for to exercise general super¬ 
vision and control over the entire revenue system 
of the state. 88 Such agency or officer is a creature 


77. Mich.—Corpus Juris oited in 

Huron-Clinton Metropolitan Au¬ 
thority v Boards of Sup'rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N.W 2d 84, 89, 304 Mich 328 
N J —City of New Brunswick v. Mid¬ 
dlesex County Equalization Table, 
53 A2d 641, 25 N.J.Misc. 353. 

61 C.J. p 740 note 56. 

78. U S.—Union Pac R. Co v. Board 
of Com’rs, Weld County, C.C.A. 
Colo., 35 F.2d 785, certiorari denied 
50 S.Ct. 249, 281 U.S. 734, 74 L 
Ed 1149. 

79. Mich.—Corpus Juris cited In 

Huron-Clinton Metropolitan Au¬ 
thority v. Boards of Sup’rs of 
Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N W 2d 84, 89, 304 Midi. 328. 

N J,—Merchants & Manufacturers 
Fire Ins Co v Essex County Board 
of Taxation, 192 A. 450, 16 N.J. 
Misc 505. 

61 C.J. p 740 note 61. 

80. Ill.—People ex rel. Prindable v. 
Union Elec Power Co., 64 N.E.2d 
534, 392 Ill. 271. 

81. Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P 244, 29 Wyo. 
461. 

88* N.J.— West Hoboken v. Hudson 
County, 49 A. 9, 66 NJ.Law 102. 
Constituent parts 

The boards of equalisation, county 


and state, are constituent parts of 
the machinery of taxation, and each 
is vested with certain powers, and 
charged with special duties —State 
v. Nichols, 69 P. 771, 29 Wash 159. 

83. US —Union Pac R Co v. Board 
of Com’rs, Weld County, CCA 
Colo , 35 F 2d 785, certiorari denied 
50 S.Ct. 249, 281 US. 734, 74 L Ed. 
1149. 

84. Mich—Cheeseman v Dell, 16 N. 
W.2d 082, 310 Mich. 108. 156 A.L R. 
589. 

Statute held not repealed 

A statute providing for the equal¬ 
ization of assessments between the 
taxing units of a county was held not 
to be repealed by a constitutional 
amendment limiting the amount of 
tax assessments to a specified per¬ 
centage of the assessed valuation of 
property.—Cheeseman v. Dell, supra. 
Statute held not modified or repealed 
The act declaring all tax charges 
based on original, final values of 
property assessed by local assessors, 
in excess of amount that would have 
been charged had original final value 
been limited to the full and true val¬ 
ue in money, null and void, provid¬ 
ing remedy to the taxpayer, and re¬ 
pealing all laws or parts of laws in 
conflict therewith, did not modify or 
repeal statute dealing with reduction 
of assessed valuation of realty for 
purpose of taxation from seventy-five 
per cent of the full and true value to 
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fifty per cent.—State ex rel Struts v. 
Huber, 291 N.W. 126, 69 N D 788. 

85. Ky—Fayette County v. Wells, 
243 S W 4, 195 Ky 608. 

61 C J. p 740 note 62. 

Xiooal self-government 

Statute authorizing state tax com¬ 
mission to equalize assessments was 
not violative of any right of local 
self-government.—Johnson v. Ford- 
son Coal Co. 281 SW. 472, 213 Ky 
445, error dismissed and certiorari 
denied Fordson Coal Co. v. Moore, 
48 S.Ct. 82, 275 US. 494, 72 L Ed. 
391—61 CJ. p 740 note 62 [d]. 

86. Colo—People v. Pitcher, 138 P. 
509, 56 Colo. 343—In re Opinion of 
Justices, 123 P. 660. 55 Colo. 17. 

87. Miss—Aultman v. Fleming, 113 
So. 200, 147 Miss 127—State v 
Wyoming Mfg. Co., 103 So. 11, 138 
Miss. 249. 

88. Nev.—Nevada Tax Commission 
v. Campbell, 136 P. 609, 36 Nev. 
319. 

Statutes held valid 
Ark.—Arkansas Tax Commission v. 
Ashby, 233 S.W.2d 861, 217 Ark. 
759. 

W.Va.—Hamlll v. JECoontz, 69 S.B.2d 
879, 134 W.Va. 489. 

Department of taxation 
Wis.—City of Kaukauna v. Wiscon¬ 
sin Dept, of Taxation, 26 N.W.2d 
637, 250 Wis. 196. 
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of statute, 89 whose powers and duties depend on 
statutory provisions. 90 Thus, such commission or 
similar body or officer has such powers, and such 
powers only, as are expressly conferred by the 
statute or as may necessarily be implied by the pow¬ 
ers expressly given; 91 and such powers must be 
exercised m accordance with the statute 92 Where 
the powers and duties of the agency are not 
vested in it pursuant to constitutional mandate, 
such powers and duties may be eliminated, ex¬ 
tinguished, abolished, or transferred or assigned 
to some other administrative agency of the state 
by an act of the legislature. 93 


Under some statutes it is the duty of the tax com¬ 
mission or commissioner to supervise the operation 
of the system of taxation established by the legis¬ 
lature, 94 and to give assistance in an advisory ca¬ 
pacity to other officers or agencies; 96 and such 
agency or officer has ample authority to perform 
such supervisory and advisory functions. 96 An 
order made by such agency or officer and directed 
to a county assessor or board of equalization is 
mandatory and should be obeyed by such officer or 
board. 97 

State boards of equalization, their creation and 
organization, meetings, authority and powers, and 


Supreme authority 

(1) The state tax commission is 
supreme in all matters of taxation 
subject only to review by the courts 
Ohio —Snook-Velth Lumber Co v. 

Tax Commission, 7 Ohio Supp 180 
Or —C olutnbla River-Long-view 

Bridge Co v Wellington, 18 P.2d 
1075, 140 Or. 413. 

(2) The final arbiter of value for 
taxing purposes which determines 
the question finally and conclusively 
is the state tax commission when it 
has jurisdiction—22 Charlotte, Inc., 
v City of Detroit. 203 NW 647, 294 
Mich. 275—Hudson Motor Car Co. v 
City of Detroit, 275 NW 770, 282 
Mich 69. 113 A LR 1472 

89. NJ—Lockwood v Walsh, 45 A. 
2d 305, 137 N J Eq 445. 

Ohio —Thirst Quenchers of Ohio v 
Glandcr, B T A , 68 X E 2d C71 
Utah—E C Olsen Co v State Tax 
Commission, 168 P 2d 324, 109 Utah 
563. 

90. NJ—Lockwood v. Walsh, 45 A. 
2d 305, 137 N J Eq 446. 

91. Ohio—Thirst Quenchers of Ohio 
v. Glander, B.T.A., 68 N.E.2d 671. 

Utah—E C. Olsen Co. v State Tax 
Commission, 168 P.2d 324, 109 Utah 
668 . 

92. Utah.—E. C. Olsen Co v. State 
Tax Commission, supra 

Bmployees; delegation of authority 
Tax commission may deputize 
quasi-judicial matters if given power 
by legislature to appoint deputy or 
authority to deputize such matters, 
but the fact that legislature gave tax 
commission authority to employ 
agents, statisticians, experts, attor¬ 
neys, and other assistants and em¬ 
ployees as may be necessary to per¬ 
form its duties does not give commis¬ 
sion authority directly or by implica¬ 
tion to deputize those matters which 
are quasi-judicial In character. Ac¬ 
cordingly, tax commission was held 
not entitled to recover judgment 
against vendor on assessment made 
by chief auditor of additional sales 
tax. Including penalty, without re¬ 
view by commission, since ascertain¬ 


ment of applicable penalty, if any, 
was “quasi judicial function/’ which 
commission could not delegate to au¬ 
ditor—State Tax Commission of 
Utah v Katsis, 62 P.2d 120, 90 Utah 
406, 107 A L R 1477 

93. NY—Consolidated Edison Co 
of N Y. v Moore, 98 N Y S 2d 973, 
277 App.Div. 245. appeal granted 99 
N Y S 2d 615, 277 App Div 954 

Commission's former power held 
vested in commissioner 
Ohio—Cleveland Concession Co. v. 

Evatt, 6 Ohio Supp 162. 

Power held vested in new commis¬ 
sion 

Kan —Continental Pipe Line Co v 
Cartwright, 118 P.2d 1052, 154 Kan 
430 

94. Or—State ex rel Galloway v 
Watson. 118 P 2d 107, 167 Or 403. 

W Va —Hamill v. Koontz, 59 S E.2d 
879, 134 W Va 439. 

Mandatory duty 

The statute providing that state 
tax commission shall direct and su¬ 
pervise assessment of all real prop¬ 
erty in state for taxation imposes 
mandatory duty on commission — 
New Orphans’ Asylum of Colored 
Children of Cincinnati v. Board of 
Tax Appeals, 80 N.E.2d 761, 150 Ohio 
St. 219. 

Construction of statutes; attorney 
general's opinion 

Under statute, it was duty of tax 
commission and is now duty of tax 
commissioner to decide all questions 
that may arise with respect to con¬ 
struction of any statute affecting as¬ 
sessment, levy, or collection of tax¬ 
es, in accordance with advice and 
opinion of attorney general until 
such advice and opinion have been 
annulled or modified by court of 
competent Jurisdiction.—State ex rel. 
Foster v. Evatt, 66 N.E 2d 266, 144 
Ohio St. 65, certiorari denied 66 S.Ct. 
1026, 324 U.S 878, 89 L.Ed. 1430, re¬ 
hearing denied 65 S.Ct. 1402, 325 U.S. 
894, 89 LEd. 2005. 

Searings as to listing and assessing 

of property 

Statute authorizing tax commis¬ 
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sioner to conduct hearings respecting 
manner in which laws relating to 
listing and assessing taxable prop¬ 
erty are executed by town assessor* 
should be construed liberally, and 
under such statute, in making in¬ 
quiry into manner in which laws re¬ 
lating to listing and assessing tax¬ 
able property are executed by town 
assessors, tax commissioner can ex¬ 
ercise powers similar to those pos¬ 
sessed by grand Jury with respect to 
hearing of testimony, and has same 
power, in regard to segregation of 
witnesses for purpose of investiga¬ 
tion as court possesses for purpose 
of trial. Hence, if, in judgment of 
tax commissioner in examining any 
person respecting manner in which 
laws relating to listing and assessing 
taxable property are executed by 
town assessors, it is desirable to ex¬ 
clude other persons who might ha\e 
or might later be required to testifv 
on same matter, it is within commis¬ 
sioner’s discretion to do so—Blodget 
v. Cosgrove, 167 A 925, 117 Conn 301 
Fact finding body 

N Y.—People ex rel Freeborn & Co 
v. Graves. 14 N.Y S 2d 4, 257 App 
Div. 687. 

95. Mass—Hobart v. Commissioner 
of Corporations and Taxation, 41 N 
E 2d 38, 311 Mass. 341. 

Board of pnbllo works 
WVa—Hamill v Koontz, 59 S.E 2d 
879, 134 W.Va. 439. 

The purpose of tbs statute requir¬ 
ing taxation commissioner to give hi* 
opinion to city assessors on any 
question relating to assessment and 
collection of taxes Is to give asses¬ 
sors the benefit of commissioner’s 
judgment based on his learning and 
experience for their guidance in act¬ 
ing on their own responsibility—Ho¬ 
bart v. Commissioner of Corporations 
and Taxation, 41 N.E.2d 38, 311 Mass 
341. 

96. W.Va.-—Hamill v. Koontz, 69 S 
E 2d 879, 134 W Va. 439 

97. Or.—State ex rel Galloway v 
Watson, 118 P.2d 107, 167 Or 403 
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related matters are discussed infra §§ 497-505; and 
the authority and powers of state boards or officers 
with respect to the review and correction of assess¬ 
ments, infra §§ 519-524, 546. 

Membership, meetings, and decision. Statutory 
provisions determine the membership of the com¬ 
mission, the duties and powers of the members 
thereof, and their relationship to the department of 
revenue or taxation; 98 and statutes also control 
with respect to the methods by which such commis¬ 
sion shall meet and act," and the form and contents 
of its decisions, 1 and the sufficiency of such deci¬ 
sions and the manner of objecting to defects there¬ 
in. 3 

Status of agency or officer. Under some tax sys¬ 
tems, the agency on which the state relies for the 
hearing and determination of all matters essential 
to the maintenance and fair functioning of a uni¬ 
form tax system is a quasi-judicial agency, rather 
than a ministerial one, in the performance of its 
duties. 3 The state tax commissioner is an executive 


officer of the state, and in the performance of his 
duties is engaged in a governmental function and 
exercises the sovereign power of the state; 4 and he 
is an “administrative agency” in so far as he comes 
within the scope of, and is required to conform 
to, the Administrative Agencies Uniform Practice 
Act. 6 

Promulgation of rules and regulations . Under 
some statutes the state supervisory and administra¬ 
tive body or officer has authority to make rules and 
regulations to carry out the purposes for which such 
body or office is constituted, 6 such as rules for the 
guidance of employees of the department of taxa¬ 
tion. 7 However, it is essential to the validity of 
any rules promulgated that they be within the com¬ 
pass of the applicable statutory and constitutional 
provisions relating to and limiting the taxation of 
such property; 8 and they may not be unreasonable 
or in conflict with general law. 9 Moreover, the 
right to make regulations does not vest such agen¬ 
cies or officers with legislative power; 10 and they do 


98. Ky.—Reeves v Pries, 166 S.W 2d 
985. 292 Ky. 450. 

Particular soope of each commis¬ 
sioner 

All tax administrative functions 
are lodged in the department of reve¬ 
nue of which the commissioner of 
revenue has sole charge, and each 
of two associate commissioners heads 
a division in the department for ordi¬ 
nary, current administration of the 
revenue laws, and the three commis¬ 
sioners constitute the tax commis¬ 
sion and are equal in authority when 
acting as such—Reeves v. Fries, su¬ 
pra. 

99. Utah—E. C. Olsen Co. v. State 
Tax Commission, 168 P.2d 324, 109 
Utah 563. 

Quorum; majority 

Under statute providing that a 
majority of tax commission shall 
constitute a “quorum*' for transac¬ 
tion of business, legislature intend¬ 
ed that, when a quorum of commis¬ 
sion is present, a majority thereof 
will be sufficient to conduct the 
business of commission. Thus, when 
four commissioners of the four-man 
tax commission are present, three 
must agree in order to constitute an 
act of the commission, and, when 
only three are present, two must con¬ 
cur in order to constitute an act of 
the commission, and, if only two par¬ 
ticipate, whether they agree or not, 
their actions are not those of the 
commission in the absence of a quo¬ 
rum—E. C. Olsen Co. v. State Tax 
Commission, 168 P.2d 324, 109 Utah 
563. 

1, Utah.—E. C. Olsen Co. v. State 
Tax Commission, supra. 


Writing; contents 

Under statute requiring every de¬ 
cision of tax commission to be in 
writing, a decision of tax commis¬ 
sion must be in writing but it need 
not affirmatively show on its face 
that a quorum of commissioners was 
present when it was made and that 
a majority of those present concur¬ 
red in the decision—E C Olsen Co 
v. State Tax Commission, supra 
| 2. Utah—E C Olsen Co. v. State 
Tax Commission, supra. 
Presumption of regularity 

Unless decision clearly shows on 
its face that it is not the act of tax 
commission, it will be presumed that 
it was regularly made except where 
party attacking it shows the con¬ 
trary—E C. Olsen Co. v. State Tax 
Commission, supra. 

Motion supported by affidavit 

When taxpayer attacks decision of 
tax commission on grounds that de¬ 
cision is not the act of commission, 
when defect is not shown on face 
of decision, taxpayer should do so be¬ 
fore the commission by motion sup¬ 
ported by affidavit or by some other 
appropriate method, and the point 
can then be reviewed on appeal.—E. 
C. Olsen Co. v. State Tax Commis¬ 
sion, supra. 

3. U.S—Arkansas Corporation Com¬ 
mission v. Thompson, Mo , 61 S.Ct. 
888, 313 U.S. 132, 85 L.Ed 1244. 

4. W.Va.—Hamill v. Koontz, 69 S E 
2d 879, 134 WVa. 439. 

“Public officer” of state 
Ala.—State ex rel. Tallapoosa Coun¬ 
ty v. Butler, 149 So 101, 227 Ala. 
212—State ex reL Chilton County 
v, Butler, 142 So 531, 225 Ala. 191 
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Director of division of taxation is 
governmental agent 

N J —Lockwood v Walsh, 45 A 2d 
305, 137 N JEq 445 

6. N.D—Danger v Gray, 15 NW2d 
732, 73 ND 437 

8 . Ind —McCreery v Ijams, 59 N E 
2d 133, 115 IndApp 631 
Ohio — Ransom & Randolph Co v 
Evatt. 52 N.E 2d 738, 1 12 Ohio St 
398—Zangerle v Evatt. 7 Obi* 
Supp 106, appeal dlsmissod 11 N E 
2d 369, 139 Ohio St 563-—Pioneer S 

5 Co v Evatt, 6 Ohio Supp 156 
Regulations held not essential to le¬ 
gality of assessment 

Provision of Income and Franchise 
Tax Act authorizing commissions 
to adopt regulations for such allo¬ 
cation of net Income of foreign cor¬ 
porations as will fairly reflect not 
income of that portion of business 
done within state does not indicate 
legislative intention that regulations 
be adopted before returns are due as 
a condition precedent to legality of 
assessment of additional franchise 
taxes—Union Twist Drill Co v 
Harvey, 37 A.2d 389, 113 Vt. 493 

7. Ohio—Pioneer S. S Co. v. Ev¬ 
att, 6 Ohio Supp. 156 

Rules for classification of property 
Ohio—Zangerle v. Evatt, 7 Ohio 
Supp. 106, appeal dismissed 41 N.E 
2d 369, 139 Ohio St 663. 

8 . Ohio.—Pioneer S. S. Co. v. Evatt, 

6 Ohio Supp. 156. 

9. Ohio.—Zangerle v. Evatt, 7 Ohio 
Supp. 106, appeal dismissed 41 N 
E 2d 369, 139 Ohio St. 563 

10. N.Y.—People v. Colbert, 31 N Y 
S.2d 216, 263 App.Dlv. 36. 
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not, under such a statute, have authority to enact 
law or add to, or detract from, the law as en¬ 
acted j 11 nor may they by rule extend their powers 
beyond those conferred on them by law. 12 Accord¬ 
ingly! their regulations cannot create a criminal 
offense where none was created by statute. 13 

While it has been held that such rules may have 
the force of law for some purposes, 14 it is more 
commonly held that the rules and regulations pro¬ 
mulgated by a state tax board or commission or 
similar body or officer pursuant to statute do not 
have the force of statute law, 16 and are not con¬ 
trolling on the courts, 16 although they are, in 
technical and involved matters, highly persuasive. 17 

§ 490. Equalization by Municipal or Local 
Board or Officer 

Equalization by local boarda or officers Is intended 
to produce equality as between the taxing units of the 
municipality or county, and not as between municipal¬ 
ities and counties. 

Equalization by local boards or officers, as in the 
case of municipal or county equalization, is in¬ 
tended to produce equality as between the taxing 
units or districts of such municipality or county; 18 
but such equalization is made without regard to 
variations between boards of supervisors of dif¬ 


ferent counties in applying the rule of true cash 
value, 19 and does not necessarily result m uni¬ 
formity of valuation as between counties. 20 

Equalization as between counties and municipali¬ 
ties is the function of state boards of equalization, 
as discussed infra § 501. 

Escaped assessments arc subject to equalization by 
the county board of equalization. 21 

§ 491. - Necessity of Equalization 

Under tome statute* equalization between taxing 
units by local boards la an essential part of the assess¬ 
ment procedure. 

Under some statutes equalization between taxing 
units by the proper county or municipal board or 
officer is an essential part of the assessment pro¬ 
cedure 22 Thus, where a statute so provides, the 
total assessed valuation of city property fixed by a 
local assessor and board of review is in the nature 
of a tentative assessment which does not become 
final until it is equalized by the county board of 
supervisors, 23 and, on appeal, by the state tax com¬ 
mission, as discussed infra § 496, and the term 
"assessed valuation” has been held to mean not the 
original assessment but the equalized valuation. 24 
A statutory direction that taxes shall be equalized 


11. Ind —McCreery v. I jams, 59 N E 
2d 133, 115 Ind App 631 

Ohio —Ransom & Randolph Co. v. 
Evatt, 52 N E 2d 738, 142 Ohio St 
398. 

12. Ind—McCreery v Ijams, 69 N 
E.2d 133, 115 Ind App 631 

Ohio.—Zangerle v Evatt, 7 Ohio 
Supp. 106. appeal dismissed 41 N 
E 2d 369, 139 Ohio St. 563. 

13. N.T.—People v. Colbert, 31 N.Y. 
S 2d 246, 263 App Div. 36 

Regulation held not to oreate new 
offense 

Under tax law provision penalizing 
failure to perform certain acts at 
the office of the state tax commis¬ 
sion, and regulations of the commis¬ 
sion pursuant to statutory authority 
subdividing state into districts in 
which returns of income might be 
filed, subdivision of the state into 
districts by state tax commission 
did not create a new offense but fur¬ 
nished the basis for fixing venue of 
offense of failing to make a return in 
county in which taxpayer was res¬ 
ident.—People v. Colbert, 81 N.Y.S 
2d 246, 263 App.Div. 36 

14. Ill.—People v. Commonwealth 
Edison Co., 11 N.E.2d 408. 867 Ill 
260, followed in People v. Peoples 
Gas Light & Coke Co., 11 N E 2d 
929, 867 Ill. 435. 

84 C.J.S —59 


Extension of tangible personalty tax 

The state tax commission’s rules, 
providing for extension of tangible 
personalty tax on basis of return of 
several classes thereof, have force of 
law for such purpose.—People v 
Commonwealth Edison Co., 11 NE.2d 
408. 367 Ill 260, followed in People v 
Peoples Gas Light & Coke Co, 11 N 
E 2d 929, 367 Ill 435 

15. Mich—W. H. Atkinson Co. v. 
Brown, 300 NW 102, 299 Mich 
315. 

16. Or—Broadway-Madison Corp v 
Fisher, 102 P.2d 194, 164 Or. 401 

17. Or—Broadway-Madison Corp. v. 
Fisher, supra. 

la Mich.—Huron-CUnton Metropol¬ 
itan Authority v. Boards of Sup’rs 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 
N W 2d 84, 804 Mich. 328. 

19. Mich —Huron-Clinton Metropol¬ 
itan Authority v Boards of Sup’rs 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, su¬ 
pra. 

20. Mich—Huron-Clinton Metropol¬ 
itan Authority v. Boards of Sup'rs 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, su¬ 
pra. 

21. Kan—Beacon Pub Co. v. Burke, 
53 P.2d 888, 143 Kan. 248. 
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Addition of omitted property on re¬ 
view or correction by assessors see 
infra 5 508 

22. Mich —Waterford Tp v Moors, 
20 N W.2d 497, 312 Mich. 666— 
Cheeseman v. Dell, 16 N W 2d 682, 
310 Mich. 108, 156 A.L R. 589. 

Equalization between individual tax¬ 
payers as essential to complete as¬ 
sessment roll see supra § 478. 
Enforcement of board's duties as 
essential 

The duties of a board of equaliza¬ 
tion are highly important ones, and 
their enforcement is a necessity, in 
order to obtain a just administration 
of laws relating to taxation —Com¬ 
monwealth v. Hanna, 33 Pa.Co. 498. 
Necessity of method of equalisation 
Under constitutional provision that 
mode of assessing, equalizing, and 
levying taxes shall be such as the 
law prescribes, a procedure or meth¬ 
od for equalizing valuation of prop¬ 
erty before exacting a tax is neces¬ 
sary to valid assessment—Maricopa 
County v. Trustees of Arizona Lodge, 
No 2. F & A M., 80 P.2d 955. 52 Ariz. 
329 

23. Mich.—Cheeseman v. Dell. 16 N. 
W.2d 682. 310 Mich. 108, 156 A.L R. 
589. 

24. Mich.—Waterford Tp. v. Moore, 
20 N W 2d 497, 312 Mich. 656— 
Cheeseman v. Dell, 16 NW.2d 682. 
810 Mich. 308. 156 A L.R. 589. 
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by an official board as between the different munici¬ 
pal divisions of a county is jurisdictional, 26 and a 
failure to comply with this requirement renders the 
fax illegal and void. 26 Statutory provisions pre¬ 
scribing such matters are controlling as to when 
and how often the property as between the different 
taxing districts shall be equalized. 27 

§ 492. -Proceedings to Compel Equaliza¬ 

tion by Board 

In a pro par case proceedings may be brought to com. 
pel officers to perform their duty of equalizing taxes. 

In a proper case proceedings may be brought to 
compel the officers charged with the duty of equaliz¬ 
ing taxes to perform their duty. 26 

§ 493 . - Creation, Organization, Duties, 

and Powers of Board 

a. In general 

b. Powers and duties of board 
a. In General 

Constitutional and statutory provisions govern the 
creation of local boards of equalization, and their organ¬ 
ization, membership, compensation, and related matters. 

The creation, organization, and membership of 
the local board of equalization are governed by the 
particular constitutional and statutory provisions ap¬ 
plicable thereto in the different jurisdictions. 29 

Nature of board and of duties thereof in general . 


County boards of equalization are “offices,” 8 ® and 
their members are “officers,” 31 and they function by 
legislative authority within their respective duties, 
authorities, and powers, as defined and prescribed 
by law. 32 A county board of equalization is a 
quasi-judicial body; 38 and the duties of a board 
of equalization are quasi-judicial in character. 34 
The statutes require the exercise of judgment in 
determining what changes shall be made in the 
valuations of the property in the several towns and 
wards to produce a just relation to each other. 35 

Appointment; qualifications; oath . A statute 
creating a county board of equalization is not un¬ 
constitutional because it provides for the appoint¬ 
ment of the members thereof by a judicial officer 36 
The members of the board of equalization must 
possess the qualifications prescribed by statute and 
must have legal title to their office; 37 and they 
should qualify as a board of equalization by taking 
the prescribed oath, 38 although, where a board of 
equalization has actually sat as a board of equaliza¬ 
tion de facto and performed its duties, it is im¬ 
material that the members did not qualify as a 
board of equalization by taking the statutory oath 39 

Compensation. The compensation of members of 
a county board of equalization depends on the terms 
of the statute. 40 

Power to act by majority or by committees. A 
majority of the members of the board of equaliza- 


85. Mich—Leggatt v. Paddison, 233 
N W 198. 262 Mich 140. 

61 C.J. p 741 note 72 

86. Mich—Leggatt v. Paddison, su¬ 
pra. 

61 C.J. p 741 note 73. 

87. Wash—State v. Nichols, 69 P. 
771, 29 Wash. 159. 

61 C J. p 741 note 71. 

38. Mich.—Attorney General v San¬ 
ilac County, 3 NW. 260. 42 Mich 
73 

Mandamus to compel board of equal¬ 
ization to act see Mandamus 8 

122 g. 

Sufficiency of affidavits la defease 

In a proceeding to compel the 
board of supervisors of a specified 
county to observe the law in equaliz¬ 
ing the valuation of their respective 
townships, where the supervisors ac¬ 
cused of having made assessments 
at a fraction only of the real cash 
value of the property assessed. In 
response to an order to show cause, 
come in with affidavits in which they 
assert that they '’estimated* the 
property at its cash value, the court 
cannot assume that the affidavits 
were Intended to be evasive.—Attor¬ 
ney General v. Sanilac County, su¬ 
pra. 


89. Cal —Bastern-Columbia, Inc , v 
Los Angeles County, 143 P 2d 992, 
61 Cal App2d 734. 

30. Ala.—State ex rel Haas v. 

Stone, 200 So. 756. 240 Ala 677. 

31. Ala,—State ex rel. Haas v. 

Stone, supra. 

38. Ala—State ex rel. Haas v. 

Stone, supra. 

33. Cal —Bastern-Columbia, Inc., v 
Los Angeles County, 143 P.2d 992, 
61 Cal.App.2d 734. 

34L N.T.—New York v. Davenport, 
92 N.Y. 604—Bellinger v. Gray, 61 
N.Y. 610. 

Assessor, when equalizing assess¬ 
ments, acts in a quasi-judicial ca¬ 
pacity.—Ozette Ry. Co. v. Grays Har¬ 
bor County, 133 P.2d 883, 16 Wash.2d 
459. 

35. N.Y*—Bellinger v. Gray, 61 N.Y. 
610. 

Purpose of oouuty board of equali¬ 
sation is to see that aQ properties in 
county are "equalised,* that is, that 
assessor appraise all properties in 
county at a constant level of opin¬ 
ion as to market value and keep all 
properties in their proper relation¬ 
ship one to the other.—Baetern-Co- 

930 


lumbia, Inc, v. Los Angeles County, 
143 P 2d 992, 61 Cal App 2d 734. 

36. N.J.—New Jersey Zinc Co. v. 
Sussex County Board of Equali¬ 
zation, 66 A. 138, 70 N.J.Law 186 

61 C J. p 741 note 76. 

37. Ind.—State v. McGinnis, 84 Ind 
452. 

Action of unqualified board 

If a majority of those acting as a 
board of equalization does not pos¬ 
sess the statutory qualifications or 
has no legal title to its office, the 
actions of the board will be void — 
State v. McGinnis, supra. 

38. Pa.—Commonwealth v. Hanna, * 
33 Pa.Co. 498. 

89. Pa—Commonwealth v. Hanna, 
supra. 

4a Ala.—State ex rel. Fowler v. 

Stone, 186 So. 404, 237 Ala. 78. 
Services held not oompeasable 
A member of county board of 
equalization was not entitled to com¬ 
pensation for services under general 
act authorising payment of equitable 
claims against county, which, deal¬ 
ing with persons and contracts, was 
not available to a public official.— 
State ex rel. Fowler v. Stone, supra 
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tion may act without the others in the absence of 
any express statutory provision to the contrary. 41 
Under some statutes it is held that, since the duties 
of a board of equalization are quasi-judicial in 
character, they cannot be delegated to third persons, 
except as to merely clerical details, but must be 
performed by the board as such. 42 Under other 
statutes an equalization performed by a committee 
of the board of equalization is sufficient where the 
report of the committee is adopted by the board. 48 

Time within which board must act . Although it 
has been held that, where the statute limits the 
time for the board of equalization to complete its 
work to a specified day in any year, such board can¬ 
not act on assessments after that time, 44 as a general 
rule, while the time fixed for equalization is man¬ 
datory in the sense that it is the duty of the board 
at that time to take action, 45 the failure of the 
board to equalize the tax assessments within the 
time fixed will not invalidate the taxes, and the ac¬ 
tion of the board after such time is not necessarily 
invalid, 46 at least if legal action is taken in time to 
permit the spreading of the tax on the rolls, and 
the delivery of the assessment rolls to the collecting 
officers a reasonable time before that limited for 
collection has expired. 47 The failure of the county 
board to make and file a complete preliminary 
equalization table on the prescribed date does not 
affect the board's right and duty to adopt a valid 
final table prior to the date prescribed for such 


final table, where such failure as to the preliminary 
table is due to the failure of taxing districts in the 
county to file their tax duplicates within the proper 
time. 48 

b. Powers and Duties of Board 

County boards of equalization have only the powers 
specifically granted to them; and their powers and duties 
are ordinarily limited to the equalization of the assess¬ 
ment valuations as between the various taxing units or 
districts In the county. 

A county board of equalization is a board of spe¬ 
cial and limited jurisdiction having only such powers 
as are specifically conferred on it by statute; 49 and 
its power, particularly its power to increase valua¬ 
tions, must be exercised in strict compliance with 
the statute conferring jurisdiction. 60 Ordinarily, 
county boards of equalization have power to equalize 
the valuations between the several assessment dis¬ 
tricts of the county 51 and to make investigations for 
that purpose. 62 Their duty is to equalize, 53 and 
they have no power to raise the valuation of one 
subdivision and lower that of another, except for 
the purpose, and the sole purpose, of bringing their 
valuation to a common point of equality. 54 Under 
some statutes boards act m a dual capacity and have 
power to equalize assessments between the various 
taxing districts, and also to review and correct in¬ 
dividual assessments. 66 In the absence of statutes 
granting such authority, a county board of equaliza¬ 
tion has no power to levy taxes or to revise a levy 
made by any taxing body. 66 


41. Pa,—Commonwealth v. Hanna, 
33 Pa Co 498 

61 C J. p 741 note 79. 

42. Ga—Harwell v. Cash, 60 S E 2d 
628, 207 Ga 222. 

N.Y—Bellinger v Gray. 61 NY. 610 
Wash.—State ex rel Milwaukee Land 
Co v. Taylor, 17 P.2d 884, 170 
Wash. 362. 

43. Mich.—City of Birmingham v 
Board of Sup’rs of Oakland Coun¬ 
ty, 268 NW. 409. 276 Mich. 1. 

61 C.J. p 741 note 82. 

By official acting for board 

A tax valuation revision was not 
illegal on ground that board of re¬ 
vision unlawfully delegated author¬ 
ity to auditor to revise, equalize, and 
correct figures of appraisers, where, 
although minutes showed that board 
of revision requested auditor to cor¬ 
rect work of the assessors, the facts 
indicated that the auditor was acting 
as a member of the board of revi¬ 
sion in so doing, particularly since 
the revised appraisal was approved 
by the board of revision.—Tweed v. 
Blehn, 14 Ohio Supp. 184. 

44 . N.J.—New Jersey Zinc Co. v. 
Sussex County Board of Equaliza¬ 
tion, 66 A. 188, 70 N.J.Law 186. 


45. Mich —Leggatt v. Paddison, 233 
N W 198, 262 Mich. 140. 

NC—Buncombe County v. Beverly 
Hills, 166 SE 335, 203 N C. 170 

46. N C —Buncombe County v. Bev¬ 
erly Hills, supra. 

47. Mich —Leggatt v. Paddison, 233 
NW 198, 252 Mich. 140. 

61 C J. p 741 note 87. 

48. N.J.—Town of West Orange v. 
Essex County Board of Taxation, 
13 A.2d 666, 18 N.J.Misc. 883. 

49. Nev.—State ex rel. City of Las 
Vegas v. Clark County, 83 P.2d 
1050, 58 Nev. 469. 

STo power to make lump sum valua¬ 
tion 

Statute providing that assessor 
shall list all realty according to larg¬ 
est legal subdivision as near as pos¬ 
sible does not imply power in board 
of equalization to assess several par¬ 
cels of property under lump sum val¬ 
uation —Pacific Telephone & Tele¬ 
graph Co. v. Wooster, 84 P.2d 451, 178 
Wash. 180. 

50. N.J.—Borough of North Arling¬ 
ton v. Riverview Gardens, Section 
One, 56 A-2d 886, 26 N.J.Misc. 72- 
Borough of North Arlington v. Riv- 
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erview Gardens. Section One, 65 A. 
2d 303, 25 N.J Misc 466. 

61 C.J. p 742 note 90. 

51. Iowa—Sheakley & Kennedy 

Bros v Board of Review of Chick¬ 
asaw County, 160 N.W. 322, 178 
Iowa 956. 

N.J.—Bayonne v. Hudson County, 46 
N.J Law 93 

52. N.J.—Bayonne v. Hudson Coun¬ 
ty, supra. 

53. Neb—Suydam v. Merrick Coun¬ 
ty, 27 N.W. 142, 19 Neb 155. 

Va.—City of Norfolk v. Penn Mut. 
Life Ins. Co., 178 S.E. 533, 162 Va. 
101 . 

54. Neb—Suydam v. Merrick Coun¬ 
ty, 27 N.W. 142, 19 Neb. 155. 

61 C.J. p 742 note 92. 

55. Neb.—Corpus Juris olted la 

Speer v. Kratzenstein, 12 NW2d 
860, 363, 143 Neb. 810—Scotts 

Bluff County v. State Board of 
Equalization and Assessment, 11 
N.W.2d 453. 148 Neb. 887. 

61 C.J. p 742 note 93. 

Equalization as essential to comple¬ 
tion of individual assessments see 
supra | 478. 

56. Nev.—State ex rel. City of Las 
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Under some statutes a board of equalization is 
charged with the duty of equalizing the assessment 
of the various taxing units, not of the taxpayers. 57 
Thus, under such statutes, its function is to correct 
a general error arising from the assessors 1 general 
estimate of all property or a class of property as¬ 
sessed by them, 58 and not to correct the various er¬ 
rors of assessors in the assessment of specific pieces 
of property ; 59 and this result is to be achieved not 
by changing specific assessments of an assessor, but 
by changing his entire assessment of a given class 
or classes. 60 Accordingly, in the absence of stat¬ 
utory permission, a board of equalization has no 
authority as such to change the assessment of any 
individual taxpayer. 61 Moreover, where the power 
of the board is limited to matters affecting the 
valuation of property, 62 it does not have the power 
to add property not assessed to the assessment roll 
or tax list, 63 or to strike therefrom property duly 
assessed 64 It must recognize the divisions made 
by law for assessment purposes, and cannot divide 
a city or other assessment district into portions for 
the purpose of equalizing the taxes. 65 

Change of aggregate valuations. Under some 
statutes the board of equalization may change the 
valuations of the various taxing districts so as 
either to raise or lower the aggregate valuation 
of all the districts. 66 Under other statutes the 
board may not reduce the aggregate valuation of 
all the districts 67 Under still other statutes the 
aggregate valuation of all the subdivisions cannot 
be increased, 68 except in such an amount as may 
be actually necessary and incidental to a proper 
and just equalization. 69 A board of equalization 


may deduct from the total upon which the tax is 
to be or is computed the valuations not authorized. 70 

Presumptions . It is a presumption, liberally ap¬ 
plied, that the equalization officers did their duty 
and equalized the valuation of all property in the 
county, 71 and that they exercised their powers 
fairly and reasonably; 72 and the evidence to over¬ 
throw such presumption must be clear and con¬ 
vincing. 73 

§ 494. — Method of Equalization 

The method used by a board of equalization In equal¬ 
izing taxes so that the valuation of assessable property 
In each town or district bears a Just relation to that In 
all the other towns and districts rests In the board’s dis¬ 
cretion in the absence of statutory prescription thereof. 

A board of equalization must ascertain whether 
the valuation of assessable property in each town 
or district bears a just relation to that in all the 
other towns or districts. 74 Under some statutes 
the board may adopt its own means of reaching the 
result; 75 and a statute which makes it the duty of 
the county board to adjust and equalize the valua¬ 
tion of the real and personal property within the 
county without prescribing the mode to be adopted 
leaves the board the discretion to adopt any rea¬ 
sonable and just method. 76 Under some statutes 
the board may take as a standard the particular 
township or district assessment roll which, in its 
judgment, most nearly represents a true and just 
valuation, and adjust the valuation of the others 
by such standard; 77 but the board is not justified 
in any case in raising the valuation of property 
above its true cash value 78 It is not necessary for 


Vegas v. Clark County, 83 P.2d 
1050, 68 Nev. 469. 

57. Iowa.—Royce v. Jenney, 50 Iowa 
676. 

N.J.—City of New Brunswick v. Mid¬ 
dlesex County Equalization Table, 
N J Dept, of Tax, 53 A 2d 641, 25 
NJ.Misc. 353. 

58. Iowa—Getchell v. Polk County, 
50 N.W. 574, 51 Iowa 107. 

61 C J. p 742 note 96. 

59. Iowa.—Getchell v. Polk County, 
supra. 

60 . Iowa—Getchell v. Polk County, 
supra. 

61. Iowa.—Pierce v. Executive 

Council of State of Iowa* 146 N.W. 
85, 165 Iowa 465. 

61 C.J. p 742 note 99. 

62. Tex.—Rosch v. First Sav. 6b 
Loan Ass’n, Civ.App., 209 S.W.26 
1006. 

63. Iowa.—Royce v. Jenney, 60 Iowa 
676. 


Tex —Rosch v. First Sav. & Loan 
Ass’n, ClvApp, 203 S W 2d 1006. 

64. Iowa.—Royce v. Jenney, 50 Iowa 
676. 

Tex.—Rosch v. First Sav. & Loan 
Ass’n, CivApp., 203 S.W.2d 1006. 

65. Ill.—People v. Schlitz Transfer 
Co, 164 NE 702, 333 Ill. 333. 

61 C J. p 742 note 3. 

66. Mich—Tweed v. Metcalf, 4 
Mich 679 

61 C.J. p 742 note 4. 

67. N.Y.—Bellinger v. Gray, 51 N.Y. 
610. 

61 C.J. p 742 note 5. 

68. Colo.—People v. Pitcher, 138 P. 
609, 56 Colo. 343. 

61 C.J. p 742 note 7. 

69. Neb—Suydam v. Merrick Coun¬ 
ty, 27 N.W 142, 19 Neb. 155. 

61C.J. p 742 note 8. 

TO. Tex.—Rosch v. First Sav. & 
Loan Ass’n, Civ.App., 203 S.W.2d 
1006. 


71. Idaho—Chastain’s, Inc. v. State 
Tax Commission, 241 P 2d 167, 72 
Idaho 344. 

Wash.—Ozette Ry. Co v Grays Har¬ 
bor County, 133 P.2d 983, 16 Wash 
2d 459. 

72. Ill—People v. Orvis, 133 NE 
787, 300 Ill. 350, 24 A L.R. 325 

73. Wash —Ozette Ry. Co v. Grays 
Harbor County, 133 P.2d 983, 16 
Wash.2d 459 

74. Neb —Lancaster County v Whe- 
don, 108 N.W 127, 76 Neb 753. 

61 C.J. p 743 note 9. 

75. Mich.—Case v. Dean, 16 Mich 
12 . 

76. Utah.—Salt Lake City v. Arm¬ 
strong, 49 P. 641, 15 Utah 472. 

61 C.J. p 748 note 13. 

77. Okl.—Lee v. Mehew, 66 P. 1046, 
8 Okl. 136. 

61 C.J. p 743 note 14. 

78. Okl.—Lee v. Mehew, 56 P. 1046. 
8 Okl. 186-^Bardrick v. Dillon, 54 
P. 785, 7 Okl. 635. 
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the board of equalization to change the assessment 
throughout the county, but it may make a horizontal 
increase of all the assessments within only one tax¬ 
ing district. 79 It has been recognized that taxing 
officials generally do not take the fair value of real 
estate as the final value for the extension of taxes 
but accept a fixed percentage of the fair cash value 
of each item of property as an equalizing factor. 80 

By changing valuations among classes or kinds of 
property . All the property in a district belonging to 
the same class must be increased or diminished in 
the same ratio. 81 While under some statutes the 
valuation of one class of property may be raised 
or lowered, if necessary, by the local board of 
equalization, without disturbing the assessed valua¬ 
tion of another class, 82 under other statutes, equal¬ 
ization must be accomplished by raising or lowering 
the total valuation of all the property in the taxing 
subdivision, and not of just a class therein. 83 Under 
some statutes the board of equalization is required 
to determine the character of the property subject 
to tax and to equalize the tax according to such 
classification. 84 


§§ 494-495 

§ 495. -Proceedings and Record Thereof 

a. In general 

b. Decision of board 

a. In General 

Statutory requirements as to the procedure to be 
followed by boards of equalization, as with respect to 
notice, matters considered, and the record of the pro¬ 
ceedings, must be observed. 

Where the statute requires the board to act ac¬ 
cording to a certain procedure, such procedure 
must be followed or the board's action will not be 
valid. 85 However, it has also been held that, where 
the equalization is equal and uniform and in 
proportion to value and no discrimination is shown, 
the mere failure of the equalization board to follow 
the statute in detail does not render the judgment of 
equalization void. 86 

Necessity for complaint . The action of a board 
of equalization is automatic in the sense that no 
complaint, demand, or petition is necessary to set 
it in motion. 87 

Notice of hoard*s proceedings . In the absence of 
express statutory or constitutional provisions re¬ 
quiring it, notice of the meetings or proceedings of 


79. Ill—People v. Orvis. 133 NE 
787, 301 Ill 350, 24 A.L.R. 325 

61 C J. p 743 note 16. 

80. Ill —People ex rel. Toman v 
Pickard. 37 N.E.2d 330, 377 Ill 
610 

Effect of rale 

Rule that taxing officials generally 
accept a fixed percentage of the fair 
cash value of each item of property 
as an equalizing factor for the ex¬ 
tension of taxes does not change 
the full value as fixed by the assess¬ 
ing officers, but merely directs that, 
In equalizing the value of property 
within the jurisdiction of the tax¬ 
ing body, the same equalizing factor 
should be used as to all property of 
the same class.—People ex rel Ross 
v Chicago. B. & Q R. Co., 45 N E 2d 
633, 381 Ill. 374. 

81. Ill —McKee v. Champaign Coun¬ 
ty, 53 Ill. 477. 

61 C J. p 743 note 18. 

Equalization among classes or kinds 
of property by state board of 
equalization see infra 9 502. 

Reduction, not equalization 

An order of the board of review for 
a general reduction of twenty per 
cent in assessed value on all land 
and improvements in county consti¬ 
tuted an exercise of the power to 
reduce the assessment of real or per¬ 
sonal property, vested In the board 
by statute, and was not an attempt to 


employ an equalization factor as to 
assessed valuation of real property 
without applying the same factor to 
personal property in violation of uni¬ 
formity clause of constitution —Peo¬ 
ple v. Southwestern Bell Tel. Co, 36 
N.E.2d 362, 377 Ill 303. 

82. Iowa—Sheakley & Kennedy 
Bros, v Board of Review of Chick¬ 
asaw County, 160 N.W. 322, 178 
Iowa 956 

61 C J. p 743 note 19. 

83. N J —New Jersey Zinc Co. v. 
Sussex County Board of Equaliza¬ 
tion, 56 A 138, 70 NJ.Law 186 

61 C.J. p 743 note 20 

84. Tex —Mallet Land & Cattle Co 
v State, CivApp, 84 S W 2d 260, 
reversed on other grounds State 
v Mallet Land & Cattle Co, 88 S 
W 2d 471, 126 Tex 392. 

Classification according to improve¬ 
ment of land 

Tex—Mallet Land & Cattle Co. v. 
State, CivApp, 84 S W 2d 260, 
reversed on other grounds State v 
Mallet Land & Cattle Co., 88 S.W. 
2d 471, 126 Tex. 392. 

Quality and value of improvements 

Board of equalization is required 
to consider not only the quality of 
the land improved but the quality 
and value of the improvements — 
Mallet Land & Cattle Co. v. State, 
Ctv.App., 84 S W 2d 260, reversed on 
other grounds State v. Mallet Land 
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& Cattle Co, 88 S W 2d 471, 126 Tex 
392. 

Fixing uniform value ou entire tract 

Where considerable portion of 
ranch was very sandy and not adapt¬ 
ed to cultivation and other portions 
were near county seat and could 
properly be classed with best lands 
in county susceptible to agriculture 
at option of owner, fixing by board of 
equalization of uniform value of ten 
dollars per acre on entire acreage 
was held invalid—Mallet Land Sc 
Cattle Co v. State, Civ.App , 84 S W. 
2d 260, reversed on other grounds 
State v. Mallet Land & Cattle Co., 
88 S W2d 471, 126 Tex. 392. 

85. Neb—Western Public Service 
Co. v Wheeler County, 252 N.W. 
609, 126 Neb. 120 
61 C.J p 743 note 21. 

Effeot of curative aot 

Under a curative act, all equaliza¬ 
tions were validated and declared le¬ 
gally effective, unless the irregular¬ 
ity consisted of the omission of the 
jurisdictional steps essential to the 
observance of constitutional guaran¬ 
ties —City of Compton v. Boland, 158 
P 2d 397, 26 Cal.2d 310. 

86b Tex.—State v. Mallett Land 4k 
Cattle Co., 88 S.W 2d 471, 126 Tex 
392. 

87. Neb.—State v Edwards, 47 N.W. 

1048, 31 Neb 369 
61 C.J. p 744 note 26. 
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the board of equalization need not be given. 88 
Sufficient notice is provided by a statute which pre¬ 
scribes the time and place of meeting of the board, 88 
and the general notice of the time and place of such 
meeting which some statutes require specified coun¬ 
ty officers to give. 80 However, where a statute pro¬ 
vides for notice to be given before the board of 
equalization raises the valuation of any taxing dis¬ 
trict, such notice must be given, and it must be in 
strict compliance with the requirements provided. 81 
If the notice given is incorrect, the board may order 
a new notice to be given. 82 

Hearing; matters considered . Where the statute 
does not require it, the board is not required to ex¬ 
amine witnesses or hear evidence, but it may act on 
its own knowledge or judgment, and within its dis¬ 
cretion. 93 At the hearing before the county board 
of taxation, the board is not required to state the 
nature of its investigation of valuations submitted 
by the assessors, 94 since the burden is on the person 
objecting that the property was erroneously as¬ 
sessed to prove its true value, 95 and the board i9 
presumably conversant with local real property val¬ 
uations. 96 

Property included in valuation . The question as to 
what property will be considered as included m a 
taxing district for the purpose of determining the 
valuation of property therein for equalization pur¬ 
poses depends on statutory provisions and the cir¬ 
cumstances of the case. 97 Where, under statute, 
municipalities in which terminal property of public 
utilities is located are entitled to the full benefit of 
all taxes derived therefrom, such property is not to 


be considered by the board of equalization in deter¬ 
mining the total valuation of property in the mu¬ 
nicipality. 88 However, in other states where bank 
stock is taxed separately at a specified rate and the 
tax used solely for local purposes, such bank stock 
is included by the board of equalization in its 
estimate of the taxable property in a taxing dis¬ 
trict. 88 

Records of board. Under the statutes in different 
jurisdictions, it is required that boards of equaliza¬ 
tion keep a record of their acts and proceedings; 1 
and, where required, such a record is essential to 
the validity of further proceedings. 2 Under a pro¬ 
vision to that effect the stenographer of the county 
court may be required to take shorthand notes 
during proceedings of a county board of equaliza¬ 
tion. 8 The record of the board must disclose its 
action in making an equalization. 4 Under a statute 
so providing, the board’s minutes must set out a 
form of notice to the effect that the equalized rolls 
are ready for inspection and examination at the 
next meeting of the board ; 6 and the minutes of the 
subsequent meeting must further show that such 
notice was actually given in accordance with the 
statutory requirements. 6 It must be so intelligible 
and certain that a taxpayer, on examination there¬ 
of, can ascertain what action has been taken, 7 and 
must be signed by the members if the law so di¬ 
rects. 8 Presumptions will be indulged in favor of 
the regularity of the proceedings, and in aid of the 
recitals in the record. 8 An error made by the clerk 
in recording what actually occurred will not in¬ 
validate the tax where the action of the board was 


88 . Ill.—People v. Orvls, 13S N.E. 
787, 301 Ill. 350, 24 A.L R. 325. 

61 C J. p 744 note 23. 

89. Neb —Lancaster County v. 
Whedon, 108 N W. 127, 76 Neb. 753 

61 C.J. p 744 note 23%. 

90. Ind.—Hubbard v. Goss, 62 N.E. 
36, 157 Ind. 485. 

91. Miss—Loper v. Hinds Land Co., 
58 So 2d 88, modified on other 
grounds and suggestion of error 
overruled 59 So 2d 326. 

Neb.—Western Public Service Co. 
v. Wheeler County, 252 N.W. 609, 
126 Neb. 120 
61C.J. p 744 note 24%. 

Notice required in proceedings to re¬ 
view or change assessment see In¬ 
fra || 610, 530-584. 

•8. Mo.—Black v. McGonlgle, 16 8. 
W. 615, 102 Mo. 192. 

93. Mich.—Auditor General v. Grif¬ 
fin, 103 N.W. 854, 140 Mich. 427. 

61 C.J. p 744 note 22. 

Data examined 

County board of equalisation may 


send for and examine such data as 
probate appraisements, lists of re¬ 
cent sales, and prices paid —Tax 
Factors v. Marin County, 66 P.2d 
666. 20 Cal.App.2d 79. 

94. N J.—Town of West Orange v. 
Essex County Board of Taxation, 
13 A.2d 555, 18 N J.Misc. 383. 

95. N J.—Town of West Orange v. 
Essex County Board of Taxation, 
supra. 

96. N.J.—Town of West Orange v. 
Essex County Board of Taxation, 
supra. 

97. Wis.—City of Ashland v. Ash¬ 
land County Board, 182 N.W. 342, 
174 Wis. 49. 

98. Wis.—City of Ashland v. Ash¬ 
land County Board, supra. 

61 GJ. p 744 note 28. 

99. NY.—People v. Ontario County, 
80 N.E. 381, 188 N.Y. 1. 

1. Ill.—People v. Abraham, 129 N.E. 

611, 295 Ill. 682. 

61 GJ. p 745 note 80. 
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2. Mich.—Auditor General v. Reyn¬ 
olds, 47 NW. 442, 83 Mich. 471. 

61 C.J. p 745 note 81. 

3. Okl —Flora v. Hunts!nger, 117 P. 
2d 1017, 189 Okl. 289 

Statutes held not conflicting 

Okl.—Flora v. Huntsinger, 117 P.2d 
1017. 189 Okl. 889. 

4. Mich.—Leggatt v. Paddiaon, 233 
N.W. 198, 262 Mich. 140. 

5. Miss —Loper v. Hinds Land Co , 
58 So.2d 88, modified on other 
grounds and suggestion of error 
overruled 59 So.2d 326. 

6. Miss.—Loper v. Hinds Land Co„ 
supra. 

7. Mich.—Leggatt v. Paddison, 233 
N.W. 198, 262 Mich. 140—Paldi v. 
Paldi, 47 N.W. 510, 84 Mich. 346. 

8. Ala.—State Auditor v, Jackson 
County, 65 Ala. 142. 

Mich.—Weston v. Monroe, 47 N.W. 
446, 84 Mich. 84L 

9. Mich.—Goudreau V. St Ignace, 66 
N.W. 772, 97 Mich. 413. 

61 C.J. p 745 note 86. 
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in fact sufficient, 10 and the record may he amended 
to make it conform to the truth. 11 The record can¬ 
not be supplemented or contradicted by parol testi¬ 
mony. 1 * 

b. Decision of Board 

The decision of a board of equalization, which must 
conform to statutory requirements, Is of a Judicial na¬ 
ture, and Is binding and enforceable, and Is conclusive 
and not subject to collateral attack. 

A board of equalization in the exercise of its 
powers acts judicially 18 or quasi-judicially, 14 and 
its decision or order is of a judicial or quasi-judicial 
character. 16 In rendering its decision the board 
must act in accordance with its statutory author¬ 
ity 16 In determining the meaning of an order of 
an equalization board, effect must be given all pro¬ 
visions thereof, and the board's intention deter¬ 
mined. 17 Ordinarily, the adjustments made by the 
board apply to all classes of taxes which may be 
levied on the same assessment. 18 

Form of decision . Ordinarily, the increase or 
diminution ordered should be specified as a per¬ 
centage, and in no other manner. 19 Under stat¬ 


utes so providing the board doing the equalizing i9 
required to prepare an equalization table showing 
the assessed valuation in each district, the per¬ 
centage, if any, by which such assessed valuation 
should be increased or decreased in order to cor¬ 
respond to the true value, and the true value of the 
realty within the district as determined thereby. 20 

Certificate of equalization . Where the law di¬ 
rects that a certificate of equalization shall be at¬ 
tached to the assessment roll, if this requirement 
is not complied with, no valid sale of property can 
be made for nonpayment of the taxes appearing on 
such roll ; 21 but the fact that such certificate is not 
signed by the clerk of the board but by the chair¬ 
man alone does not affect the taxpayer’s obligation 
to pay the tax 22 

Operation and effect of decision. The decision 
of the board is binding on the officer whose duty it 
becomes to make the changes in the assessment list 
ordered by the board, 23 and mandamus lies to com¬ 
pel him to perform this duty. 24 The board can re¬ 
quire the township assessor to make the computa¬ 
tion and fix the new valuation on each particular 
piece of property. 25 However, if the board acts ll- 


10. Mich —Harts v. Mackinac Is¬ 
land. 92 N.W. 351, 131 Mich 680. 

61 C.J. p 745 not© 37. 

11. Ill—People v. Schlitz Transfer 
Co. 164 NE 702, 833 Ill. 333. 

61 C.J. p 745 note 38. 

12. Ill.—People v. Vail. 129 N.E 494. 
296 Ill. 61 

13. Mo—Kennen v. McFarling, 165 
S W.2d 681, 360 Mo. 180. 

61 C.J p 746 note 39. 

14. Okl.—Ohio Oil Co. v. Payne, 103 
P.2d 949. 187 Okl. 464. 

18. Okl —Ohio Oil Co. v Payne, su¬ 
pra 

Tex.—Doneghy v. State, Civ.App, 
240 S W 2d 331. 

61 C.J. p 745 note 40. 

16. Wash.—State ex rel Milwaukee 
Land Co v Taylor, 17 P.2d 884, 
170 Wash. 362 
P ladings as to value 

Order of equalization board fixing 
valuation of logged off lands suita¬ 
ble only for reforestation, not agri¬ 
culture, was unauthorized, where 
board made no findings with respect 
to value of each tract or suitability 
of tracts for reforestation or for 
agriculture.—State ex rel. Milwaukee 
Land Co. v. Taylor, supra. 
Participation of nonmembers 

Order of county board concluding 
that the aggregate assessment of all 
lands and improvements thereon in 
entire county, as fixed by assessors, 
was too high and reducing It across 
board by ten per cent, where indlvid- 


uals who were not members of the 
board participated in the decision, 
in which they had no legal voice, and 
the decision was arrived at by secret 
ballot and it was impossible to de¬ 
termine whether or not the majority 
of the board members voted for the 
reduction, was invalid—State Board 
of Tax Com’rs v Stanley, Ind App, 
105 N E 2d 830, rehearing denied 106 
N.E 2d 812, transfer denied, Sup., 108 
NR2d 624. 

17. Wash.—State ex rel. Milwaukee 
Land Co. v Taylor, 17 P 2d 884, 
170 Wash 362 

Order held to mean reduction of value 

Wash—State ex rel. Milwaukee Land 
Co v Taylor, supra. 

18. Utah.—Salt Lake City v. Arm¬ 
strong, 49 P. 641, 15 Utah 472. 

19. N J —McCallum v Camden 

County Board of Assessors, 34 A. 
755, 68 N.J.Law 544. 

61 C J. p 745 note 46. 

Determination of equalisation factor 
held proper 

Ill.—People ex rel. Wangelin v City 
of St Louis, 10 N.E 2d 369, 367 
Ill. 57. 

80. N.J.—Borough of Totowa v. 
Passaio County Board of Taxa¬ 
tion, 75 A 2d 874, 5 N.J. 454. 

Entry of ohanges not required 
The statute requiring county board 
of taxation to enter all changes or 
additions on various tax lists and 
duplicates is not applicable when 
real property valuations ore equal¬ 
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ized under statute described in text 
—Borough of Totowa v. Passaic 
County Board of Taxation, supra. 

21. Mich—Westbrook v Miller, 30 
NW 916, 64 Mich. 129—Maxwell 
v. Paine, 18 NW. 546, 63 Mich 
30. 

22. Mich—Auditor General v. Grif¬ 
fin, 103 NW. 854, 140 Mich 427 

23. Or—Florey v. Coleman, 234 P 
286. 114 Or. 1. 

61 C.J. p 746 note 47. 

Ministerial duty of oonnty clerk 
Mo.—First Trust Co. of St. Joseph 
v. Wells, 23 S.W.2d 108, 324 Mo 
306 

Taxpayer’s right to equalization by 
equalisation factor 
Where other property in county 
was assessed at & certain per cent of 
actual full cash market value there¬ 
of. railroad was entitled to have val¬ 
uation equalized by equalization fac¬ 
tor of that per cent officially adopted 
by board of assessors —People ex 
rel McDonough v. Grand Trunk 
Western R. Co., 192 N.E. 645, 357 Ill. 
4D3. 

24. Iowa.—Ridley v. Dougherty, 42 
N.W. 178, 77 Iowa 226. 

Mandamus to compel performance of 
ministerial duty imposed by law on 
officer, board, or tribunal with re¬ 
spect to levy and assessment of 
taxes generally see Mandamus I 
182. 

25. N.J.—Wayne Tp. v. Laflln, etc.. 
Powder Co., 68 A. 909, 76 N.J.Law 
176. 
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legally, it is of no effect, and will not vitiate, alter, 
or change the legal acts of the assessors. 26 If the 
order finally executed and filed is not a true memo¬ 
rial of the board's proceedings, the board may cause 
the order to speak the truth by amendment or by 
order nunc pro tunc. 27 

Finality and conclusiveness of decision . In the 
absence of fraud, lack of jurisdiction, obvious viola¬ 
tion of the law, or use of a fundamentally wrong 
principle or method, the application of which injures 
the taxpayer, 26 the decision of a board of equaliza¬ 
tion, being in the nature of a judgment, cannot, even 
though erroneous, be impeached collaterally, 29 and 
is final and conclusive, 30 at least after the time for 
appeal has expired. 31 However, it is not final or 
conclusive as against a reassessment or back assess¬ 
ment of omitted or undervalued property. 32 

§ 496. - Review of Proceedings 

Provision Is generally made for review of the action 
of a board of equalization; statutory provisions and gen¬ 
eral rules of procedure govern such proceedings. 


Provision is generally made by statute for an ap¬ 
peal or other proceeding to review the action of 
a board of equalization, at the instance of the town, 
city, or other municipal division aggrieved there¬ 
by. 33 It has been held under some statutes that an 
assessment is not final until it is equalized by the 
local board, as discussed supra § 491, and, on ap¬ 
peal, by the state tax commission. 34 Such statutes, 
where they provide for a disinterested, fair, and 
competent appellate body, are valid; 36 but, if they 
provide for an unfair and partisan tribunal, th(y 
are invalid. 36 The fact that a city appeals only 
certain cases and abandons certain other cases docs 
not preclude the appeal on the ground that it is an 
unlawful discrimination against those whose cases 
are appealed. 37 

The statutory provisions which, in the different 
jurisdictions, are applicable thereto, and general 
rules of procedure, govern the various matters relat¬ 
ing to the review of the decision of a local board 
of equalization, 38 such as who is entitled to take an 
appeal, 39 under what circumstances it will be al- 


26. Ill.—State v. Allen, 43 Ill 456. 
61 C.J. p 745 note 41 

27. Okl—Ohio Oil Co v. Payne, 103 
P.2d 949, 187 Okl. 464. 

28. Tex—State v. Mallet Land & 
Cattle Co, 88 SW2d 471, 126 Tex 
392—Doneghy v. State, Civ App , 
240 S W.2d 331—Port Arthur Inde¬ 
pendent School Dist v. Baumer, 
Civ App , 64 S W 2d 412, error dis¬ 
missed 

29. N J —Appeals of Jersey City 
(1943 Tax Assessments), 44 A 2d 
189, 23 N.JMisc 311. 

Okl—Ohio Oil Co. v. Payne, 103 P.2d 
949, 187 Okl. 464 

Tex.—State v. Mallet Land & Cattle 
Co, 88 S.W.2d 471, 126 Tex. 392— 
Doneghy v. State, Civ App, 240 S. 
W 2d 331 

61 C J. p 745 note 40. 

30. Tex —State v Mallet Land & 

Cattle Co, 88 SW2d 471, 126 Tex. 
392—Port Arthur Independent 

School Dist v. Baumer, Civ App, 
64 S W 2d 412, error dismissed. 

31. N J —Appeals of Jersey City 
(1943 Tax Assessments), 44 A.2d 
189, 23 N.J.Mlsc. 311. 

Oki.—Ohio Oil Co. v. Payne, 103 P. 

2d 949, 187 Okl. 464. 

Pinal judgment; res judioata 

The findings of the county board 
of equalization as to valuations be¬ 
come part of a final judgment of as¬ 
sessment, and, if permitted to stand, 
such findings are res judicata and 
cannot be collaterally attacked.— 
Kennen v. McFarling, 165 £ W.2d 681, 
350 Mo. 180. 

ftfc Teno.—•State v. Taylor, 104 S.W. 
242, 119 Tenn. 229. 


33. Mich—Attorney General v. 

Board of Sup’rs of Midland County, 
144 N.W. 883, 178 Mich 513. 

61 C J. p 746 note 50 

Bevlew by tax commission 

(1) A final Judgment of assessment 
by the county board of equalization 
may be reviewed by the state tax 
commission subject to the approval 
of the state board of equalization 
which completes the assessment 
Judgment—Kennen v McFarling, 165 
S W2d 681, 350 Mo. 180. 

(2) Subsequent statute providing 
for appeals from board of equaliza¬ 
tion to tax commission was held to 
have impliedly repealed prior statute 
granting appeals to circuit court.— 
Columbia Itiver-Longview Bridge Co 
v Wellington, 13 P 2d 1075, 140 Or 
413. 

34. Mich—Cheeseman v Dell, 16 N. 
W 2d 682, 310 Mich 108, 156 A.L R 
589 

35. Mich—Attorney General v. 
Board of Sup’rs of Midland Coun¬ 
ty, 144 NW 883, 178 Mich 518. 

61 C.J. p 746 note 61. 

36. Mich —Zimmer v. Board of 
Sup’rs of Bay County, 123 N.W. 
899, 159 Mich. 213, overruled on 
other grounds Attorney General v 
Board of Sup'rs of Midland County, 
144 N.W. 883, 178 Mich. 513. 

61 C J. p 746 note 52. 

37. N.J.—Jersey City v. Division of 
Tax Appeals in State Dept, of Tax¬ 
ation and Finance, 69 A.2d 331, 5 N 
J Super. 375, affirmed 75 A.2d 865, 

6 N.J. 433. i 


38. Wis—State v Haugen, 160 NW 

269, 164 Wis 443. 

Cl C J. p 747 notes 65, 70. 

39. Neb —Lancaster County v Whe- 

don, 108 NW 127, 76 Neb 763 

61 C.J. p 746 note 63 
“Person aggrieved” 

(1) While one complaining of the 
underassessment of the property of 
another may be a person aggrieved 
under the statute authorizing ap¬ 
peal by "any person feeling ag¬ 
grieved,” state board of equalization 
acquired no Jurisdiction to increase 
assessment of property on appeal 
from county board of equalization 
by owners of other property, in ab¬ 
sence of showing of comparative 
assessments in county.—Beveridge \ 
Baer, 241 N.W. 727, 69 S.D 663, 84 
ALR. 189. 

(2) State’s attorney, on taxpayers’ 
petition, was held not entitled to ap¬ 
peal in name of county as "person 
aggrieved” from decision of county 
board of equalization—Beadle Coun¬ 
ty v. Board of Com’rs of Beadle 
County, 251 N.W. 816, 62 S D. 86. 

Bights held not waived 

The action of the city collector 
in sending out tax bills showing re¬ 
vised, decreased assessments effected 
by county board did not operate as a 
waiver by city of its objections to re¬ 
ductions made by county board and 
did not waive city’s right of appeal. 
—Jersey City v. Division of Tax 
Appeals fn State Dept of Taxation 
and Finance, 69 A 2d 831, 6 N.J Su¬ 
per. 375, affirmed 75 A.2d 865, 5 N J 
433, 
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lowed, 40 the necessity therefor, 41 the propriety of 
the remedy of appeal, 42 what board or tribunal has 
jurisdiction of the appeal, 43 the giving of notice of 
appeal, 44 the time for taking an appeal, 45 the time 
when such a board is entitled to consider an ap¬ 
peal, 40 its powers 47 and duties, 48 the pleadings on 


appeal, 49 the conduct of the hearing, 50 the matters 
considered, 51 the evidence, 52 the effect of the deci¬ 
sion rendered, 53 the certification and filing of the 
decision, 54 and the determination or disposition of 
the cause 55 


Sufficiency of resolution directing 1 
appeal 

Resolutions of the city commission 
instructing director of revenue and 
finance to appeal from reductions 
made by county board in land as¬ 
sessments were sufficient without in¬ 
clusion of finding that city felt dis¬ 
criminated against by the assess¬ 
ments,—Jersey City v. Division of 
Tax Appeals in State Dept of Taxa¬ 
tion and Finance, supra. 

40. N J.—Borough of Kenilworth v. 
Board of Equalization of Taxes, 72 
A 966, 78 N J.Law 302, affirmed 74 
A. 480, 78 NJ.Law 439. 

61 C J p 746 note 64. 

Receipts in exoess of budget 

Appeals to board of taxation by 
city from reductions in land assess¬ 
ments were not subject to dismissal 
merely because the tax receipts of 
rity under its assessments would 
have exceeded its budget—Jersey 
City v Division of Tax Appeals in 
State Dept of Taxation and Finance, 
69 A.2d 331, 5 N J Super 376, affirmed 
76 A.2d 865, 5 N.J. 433. 

41. S D.—Beadle County v E\ eland, 
180 N W. 65. 43 SD 447 

61 C.J. p 746 note 66 

42. Iowa.—Royce v. Jenney, 50 Iowa 
676 

Jurisdiction of oonnty board 

An appeal will lie from the county 
board of equalization in a case with¬ 
in its jurisdiction, but, where the 
subject matter was beyond its juris¬ 
diction, an appeal will not lie, since 
that remedy is intended to review 
proceedings had within the lawful ju¬ 
risdiction of the board; and, in the 
latter case, certiorari is the proper 
remedy.—Royce v. Jenney, supra. 

43. N.J.—Jersey City v. Division of 
Tax Appeals In State Dept, of Tax¬ 
ation and Finance, 69 A 2d 331, 5 
N J.Super. 376, affirmed 75 A.2d 865, 
5 N.J. 433 

44 . N.J.—Jersey City v Division of 
Tax Appeals in State Dept of Tax¬ 
ation and Finance, 69 A 2d 331, 6 
N.J.Super. 376. 

Notioe hold required aad not discre¬ 
tionary 

N J —Jersey City v. Division of Tax 
Appeals in State Dept, of Taxation 
and Finance, supra. 

Notloo by mail held sufficient 
N J —Jersey City v. Division of Tax 
Appeals in State Dept, of Taxation 
and Finance, supra. 

46 . N.J.—Appeals of Jersey City 
(1943 Tax Assessments), N. J. 


Dept, of Tax, 44 A 2d 189, 23 N J. 
Misc. 311 

Appeal in due time held jurisdiction¬ 
al 

N.J —Appeals of Jersey City (1943 
Tax Assessments), supra, 

46. Wis —State v Haugen, 160 N 
W 269, 164 Wis 443 

61 C J. p 746 note 56. 

47. Idaho —Corpus Juris cited in 
Utah Oil Refining Co v. Hendrix, 
242 P 2d 124, 128, 72 Idaho 407 

61 C J p 746 note 57. 

Ignoring of orders 

Tax commission had authority to 
order county clerks to ignore orders 
of county boards of equalization find¬ 
ing and directing that assessment of 
each tract of realty, both urban and 
rural, be reduced twenty-five per 
cent—Arkansas Tax Commission v 
Turley, 45 S W 2d 859, 185 Ark. 31 

48. Mich—Attorney General v. 
Board of Sup'rs of Midland Coun¬ 
ty, 144 NW. 883, 178 Mich 513 

61 C J p 746 note 58 
Revision of equalization table 

Under statute, the state board of 
tax appeals could not merely set 
aside as erroneous equalization table 
adopted by county board of taxation, 
but was required to revise and cor¬ 
rect the table, and the appeal attack¬ 
ing the table was required to be dis¬ 
missed unless petitioner's proof was 
sufficient to enable state board to 
determine the true ratio between the 
assessed valuation and the true value 
of the property involved so that cor¬ 
rective action could be taken — 
Town of West Orange v Essex Coun¬ 
ty Board of Taxation, 13 A 2d 555, 
18 N J Misc 383. 

49. Midi —Barnes v Board of 

Sup’rs of Wayne County, 161 NW 
231, 194 Mich 540 

61 C J. p 746 note 59 
60. Wis —State v Haugen, 152 N W 
176, 150 Wis 494. 

61 C J p 747 note 60 
51. NT—reople v Hadley, 76 N.Y 
337 

61 C J. p 747 note 61 
58. Wis—-State v Haugen, 160 N.W 
269, 164 Wis 443 
61 C J. p 747 note 62 
Presumptions and burden of proof 

(1) Court is required to presume 
that assessments on all property in 
city, as revised by county tax board, 
were correct and represented true 
value, in absence of showing to the 
contrary—Jersey City v. Division of 
Tax Appeals in State Dept, of Taxa¬ 
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tion and Finance, 69 A.2d 331, 5 N.J. 
Super 375, affirmed 75 A 2d 865, 5 N. 

J 433—Appeals of Jersey City (1943 
Tax Assessments), 44 A.2d 189, 23 
N J Misc. 311,—Town of West Orange 
v Essex County Board of Taxation, 
13 A 2d 655, 18 N J Misc 383 

(2) Presumption can be overcome 
only by clear and convincing proof 
—In re Assessment of Real Estate 
of National Bank of Tulsa, 108 P.2d 
130, 188 Okl 225. 

(3) Burden of party appealing to 
prove that property in two taxing 
districts was erroneously assessed at 
less than true value was not sustain¬ 
ed or shifted by a showing, without 
specific testimony as to true values, 
of substantial reduction in valuations 
from previous years In the two dis¬ 
tricts without corresponding reduc¬ 
tions In other district —Town of 
West Orange v. Essex County Board 
of Taxation, 13 A.2d 655, 18 N.J Misc 
383 

(4) The presumption in limine that 
county board of taxation equalized 
assessments on real properties in 
county and city therein at their true 
value is no longer rebuttable and, 
hence, becomes conclusive after ex¬ 
piration of statutory time for appeal 
from county equalization table—Ap¬ 
peals of Jersey City (1943 Tax As¬ 
sessments), 44 A.2d 189, 23 N J Misc 
311. 

Evidence to establish ratio of value 

The ratio of average true value to 
average assessed value of realty in a 
taxing district cannot be established, 
for purpose of attacking correctness 
of equalization table adopted by 
county board of taxation, .by esti¬ 
mates of considerations paid for 
transfer of properties, made on the 
basis of revenue stamps and recitals 
as to mortgages contained in deeds 
recorded in the registers’ and county 
clerks' offices —Town of West Orange 
v Essex County Board of Taxation, 
13 A.2d 555, 18 N.J.Misc. 383. 

53. Mich —Barnes v Board of Sup’rs 
of Wayne County, 161 N.W. 234, 
194 Mich 540. 

61 C J. p 747 note 63. 

54. NY —People v. Ontario County, 
85 N.Y. 328. 

61 C.J. p 747 note 64. 

55. Okl.—In re Assessment of Real 
Estate of National Bank of Tulsa, 
108 P.2d 130, 188 Okl 225. 

Judgment affirmed 

Where record did not disclose that 
any error was committed by board 
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Irregular hearing as precluding subsequent hear¬ 
ing. Since a board reviewing the decision of the 
county board must conduct its proceedings in the 
manner prescribed by statute, 66 until it so proceeds, 
the appeal is pending, 67 so that, where an appeal is 
regularly brought, the board will not be divested of 
jurisdiction to act regularly and properly on the 
appeal by the fact that the board conducted proceed¬ 
ings and made a decision which is void because of 
its failure to comply with statutory provisions on 
which depend its jurisdiction further to act on the 
appeal, 6 ® 

Costs of appeal and interest thereon . A statute 
providing that, whenever an appeal shall not be 
sustained, the costs and expenses arising therefrom, 
and connected therewith, shall be a charge on the 
town, city, or ward so appealing, authorizes the 
costs and expenses incurred by the board appealed 
from in defending the appeal to be charged against 
the district appealing, 59 and is not intended simply 
to protect and indemnify the officer by whom the 
appeal was brought against the costs and expenses 
incurred by him in behalf of his district, and to put 
it out of the power of the district to repudiate the 
claim and saddle the officer with the burden of the 
costs and expenses of the litigation. 60 Under a 
statute providing that, where a final judgment for a 
sum of money is recovered against a county, the 
county shall be required to pay interest thereon, it 
has been held that, where a city is successful on an 
appeal in the courts from an equalization proceed¬ 
ing, it can recover from the unsuccessful county 
interest on the judgment for costs; 61 but the statute 
does not apply to the determination of an adminis¬ 
trative reviewing body, since determination is not a 
“final judgment,” so that interest cannot be re¬ 


84 C.J.S. 

covered on such a determination awarding costs 
on review. 62 

Compensation of members of reviewing board. 
The compensation of the officers constituting the 
board of review of the board of equalization and 
the right thereto depend on the governing statutory 
provisions. 63 

Mandamus to enforce decision . The tribunal for 
review may have mandamus to compel compliance 
by the board of equalization with its order for a 
reduction of the assessed valuation in a specified 
taxing district 64 In an action for a writ of man¬ 
damus to enforce the decision of the board of re¬ 
view, it must be presumed that the reviewing 
board, in reviewing the equalization made by the 
county board of equalization, acted in good faith 
and with a view to carry out the law, 65 and, in the 
absence of any claim to the contrary, that it made the 
proper reduction for the purpose of equalization in 
compliance with the statute 66 

Judicial review. Where a taxpayer appeals to a 
court from the action of the board of equalization, 
the burden is on him to show that the decision of 
the board is erroneous; 67 and the court, in con¬ 
sidering the board's order, must give effect to all 
the provisions thereof. 63 Mere mistake on the part 
of a board of equalization, m the absence of fraud 
or illegality, is insufficient ground for interference 
by the courts in its decision; 69 and in general 
courts have no supervisory control over boards of 
equalization. 70 Certiorari is used in several juris¬ 
dictions to test the decision of the reviewing 
board, 71 or the county board's judgment may also 
be directly attacked by an action in equity. 72 On 
the other hand, it has been held in some jurisdictions 
that the discretionary action of a county board in 
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of equalization In method by which It 
arrived at valuation of taxpayer’s 
property, or that the valuation was 
unjust or contrary to evidence, judg¬ 
ment of district court affirming or¬ 
der of county board of equalization 
fixing valuation of property was af¬ 
firmed.—In re Assessment of Real 
Estate of National Bank of Tulsa, 
supra. 

Valuation of property fixed oa appeal 

Hawaii.—In re Hawaii ConsoL Ry., 
32 Hawaii 362. 

56 . Wis.—State v. Haugen, 152 N.W. 

176. 160 Wis. 494. 

€1 C.J. p 747 note 70. 

0*. Wis.—State v. Haugen, 160 N. 
W. 269. 164 Wis. 443. 

58» Wis.—State v. Haugen, supra, 
il CJ. p 747 note 72. 


59. N T.—People v. Kingston, 4 N.E 
348, 101 N.Y. 82, 8 How Pr.,N.S., 
452. 

61 C J. p 747 note 73. 

60. N Y —People v. Kingston, supra. 

61. NY.—City of Saratoga Springs 
v. Board of Sup’rs of Saratoga 
County, 48 N.Y.S.2d 269, 267 App. 
V iv. 656, affirmed 56 N.E.2d 734, 
293 N.Y. 725, 

62. N.Y.—City of Saratoga Springs 
v. Board of Sup’rs of Saratoga 
County, supra. 

63. Wis.—Outagamie County v. 
Greenville, 45 N.W. 1090, 77 Wis. 
165. 

61 C.J. p 748 note 75. 

64. Iowa.—State v. Board of Sup’rs 
of Webster County, 235 N.W. 303, 
211 Iowa 1116. 

66. -Mich.—Barnes v. Board of Sup’ri 
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of Wayne County, 161 N.W. 284, 
194 Mich. 640. 

06. Mich.—Barnes v. Board of 
Sup’rs of Wayne County, supra. 

67. Neb.—Lancaster County v. Whe- 
don, 108 N.W. 127, 76 Neb. 753. 

68. Wash.—State ex rel. Milwaukee 
Land Co. v. Taylor, 17 P.2d 884, 171 
Wash. 852. 

69. Tex.—State v. Mallet Land & 
Cattle Co., 88 S.W.2d 471. 126 Tex. 
392. 

70. Tex.—Montgomery County v. 
Humble Oil & Refining Co., Civ. 
App., 245 S.W 2d 326, error refused, 
no reversible error. 

71. Mo.—Kennen v. McFarllng, 165 
S.W.2d 681, 350 Mo. 180. 

61 C.J. p 748 note 80. 

72. Mo.—Kennen v. McFarllng, su¬ 
pra. 
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equalizing assessments is not subject to review 
on writ of certiorari. 78 On appeal from certiorari 
proceedings to review the action of a board for the 
review of the action of a county board of equaliza¬ 
tion, the record imports verity as to what was in 
fact done by the reviewing board in compliance with 
the statutory prerequisites to the board’s action, 74 
and no presumption of compliance with the statute 
in matters of procedure can be indulged in in order 
to supplement the record 76 Under some statutes, 
a taxpayer may pay into court the amount in dis¬ 
pute pending his appeal from the decision of a board 
of revision. 76 The tax districts adversely affected 
by the equalization of assessments by the state tax 
commission on appeal from the equalization by the 
county board can prosecute review of such deter¬ 
mination; 77 but, where the litigation primarily af¬ 
fected the adjustment of tax equalization rates be¬ 
tween two groups of tax districts of the county, 
rather than the county itself, the county is not an 
aggrieved party entitled to appeal. 78 

§ 497. Equalization by State Board 

Under tome statutes a state equalizing agency, an 
administrative body, Is created to equalize assessed val¬ 
uations so that taxation will be uniform for taxpayers 
who must pay on a state-wide assessed valuation. 

Under some statutes a state equalizing agency is 
created for the purpose of equalizing the assessed 
valuations of property so that taxation throughout 
the state will be uniform for those taxpayers who 
must pay on a state-wide assessed valuation. 79 A 
statute authorizing the department of revenue to 


act as an equalizing authority and to lower or raise 
the total assessed value in any county so as to make 
the property in such county bear a just relation to 
the assessed value of property in other counties is 
designed to bring all properties in all counties to a 
one hundred per cent valuation. 89 While it has been 
held that the state equalizing agency is only an ad¬ 
ministrative body and cannot act in a judicial ca¬ 
pacity, 81 it has also been held that the state 
board of equalization is a “quasi court,” 82 and that 
it acts judicially in performing its duties 88 In at 
least one jurisdiction, the purpose of the tax 
equalization board is in the final analysis to al¬ 
locate the amount of the state subsidy among the 
various school districts. 84 

Application to local or state taxes. Under some 
statutes the assessment, as equalized by the state 
board, is the assessment on which taxes for all pur¬ 
poses, both local and state, are levied 85 Under 
others this power is limited to the equalizing of state 
taxes and does not extend to taxes levied by local 
authorities, 86 as where the local tax rate is deter¬ 
mined by the local authorities before the state 
board equalizes the valuations as between the sev¬ 
eral counties. 87 

§ 498. - Necessity for 

Under some constitutions it is a mandatory duty of 
the state authorities, through an appropriate body, to 
equalize taxes; equalization by the state board may be 
essential to assessment. 

Under some constitutions there is imposed on the 
state taxing authorities a mandatory duty, excr- 


73. N.C—Belk’s Dept Store v. Guil- 
ford County, 23 S E 2d 897, 222 N.C. 

441. 

74. Wia—State v. Haugen, 162 N. 
W. 176, 160 Wis. 494. 

61 C.J. p 748 note 81. 

75. Wls.—State v. Haugen, supra. 

61 C.J. p 748 note 82. 

76. Pa.—Appeal of Philadelphia & 
Heading Coal & Iron Co. No. 1, 22 
Pa.Diat. 4b Co. 472, 34 Sch Leg.Rec. 
222 . 

77. N.Y.—Ingmire v. Board of Supers 
of Saratoga County, 293 N.Y.S. 540, 
161 Misc. 564. 

County's participation in certiorari 
proceeding held immaterial 

N.Y.—Ingmire v. Board of Sup'rs of 
Saratoga County, supra. 

78. N.Y —Ingmire v. Board of 

Sup'rs of Saratoga County, supra 

79. Ill.—People ex rel. Ruchty v. 
Saad, 104 N.E.2d 278, 411 Ill. 890 
“The general object of the act is 

to secure, as far as possible, that 
uniformity which the constitution re¬ 
quires."——Mobile 4b O. R. Co. v. State 


Tax Commission, 28 NE.2d 100, 104, 
374 Ill 75. 

80. Ill —People ex rel Isbell v Al¬ 
bert. 86 N.E 2d 287, 403 Ill 469- 
People ex rel Ingram v Wasson 
Coal Co, 85 NE 2d 182, 403 Ill. 30 

81. Ky —Blue Diamond Coal Co v 
Cornett, 189 S.W 2d 963, 300 Ky. 
C47. 

Not “court," “commission," or 
“board" 

State board of equalization is ad¬ 
ministrative body, and necessity of 
its ascertaining facts and exercising 
judgment partaking of quasi-judicial 
functions in furtherance of effective 
administrative duties does not con¬ 
stitute it a “court/* “commission," or 
“board/*—In re Assessment of Kan¬ 
sas City Southern Ry. Co., 33 P.2d 
772, 168 Okl. 495. 

Bursan of executive department 
State board of equalization is an 
administrative body functioning as a 
bureau of the executive department 
of the state government.—Roosevelt 
County v. State Board of Equaliza¬ 
tion, 162 P 2d 887, 118 Mont 31. 
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83. Tenn —The Press, Inc , v Wash¬ 
ington County, 167 SW2d 329, 179 
Tenn. 435 

83. Mo.—Bank of Carthage v Thom¬ 
as, 48 S.W 2d 930, 330 Mo 19. 

84. Pa.—Glen Alden Coal Co. v 
O’Neil, 79 A 2d 645, 367 Pa. 63. 

legislative or administrative body 
The state tax equalization board 
functions, not as a judicial body, but 
as a legislative or administrative 
body designated by the legislature 
to supply one fact of a legislative 
formula by which school subsidies 
are allocated.—'School Dlst. of New¬ 
port Tp in Luzerne County v State 
Tax Equalization Board, 79 A.2d 641, 
366 Pa 603. 

85. Wyo—Baker v. Paxton, 215 P 
257, 29 Wyo 500. 

61 C J p 748 note 87. 

86. Kan —Atchison, etc., R. Co. v 
Sumner County, 92 P. 690, 76 Kan 
618. 

Vt—Spear v. Braintree, 24 Vt. 414 

87. Cal—Madary v. City of Fresno, 
128 P. 340, 20 CalApp. 91. 

61 C J p 749 note 89. 
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dsed through bodies created by the legislature, such 
as a state board of equalization, a tax commission, 
or the state revenue department, to equalize taxes. 88 
So, also, under some statutes the state board is an 
integral part of the machinery for the assessment of 
taxes 89 and the final equalization as between the 
counties, 90 and an assessment is not deemed final 
so as to authorize a tax levy until the state board 
has acted, 91 or until the annual meeting of the board 
has terminated. 92 In fact, the term “assessed val¬ 
uation” has been held to mean not the original as¬ 
sessment but the valuation as equalized in the final 
analysis by the state equalizing body, 93 although as¬ 
sessment and equalization are separate processes or 
functions. 94 However, it is not necessary for the 
state board actually to make changes in the valua¬ 
tions, since, if the data and evidence establish equal¬ 
ity of assessment and the board so determines, there 
is no necessity to add to, or deduct from, the as¬ 
sessed valuation of any particular county. 96 Where 
provision is made for the assessment of the property 
of railroad, telegraph, and public utility companies 
and corporations by a state board or officer, it is 
not essential to the validity of the method of taxa¬ 
tion provided for the state to make provision for 
a general equalization of such property with other 
classes of property. 96 


84 O.J.S. 

§ 499 . — Creation, Organization, and Sta¬ 
tus of Board 

8tate boards of equalization are creatures of the 
state constitution or of statute; such provisions govern 
the nature of their Jurisdiction, their members, their 
tenure and compensation, and related matters. 

State boards of equalization are, in the absence of 
constitutional provisions creating them, creatures 
of the statutes. 97 Such a board is not a tribunal 
of appellate jurisdiction, 98 but is rather revisory 
in nature, 99 and, unless such power is specially 
conferred, it has no power to review the action of 
the other assessing bodies. 1 

Membership and tenure of members; counsel. 
Constitutional or statutory provisions providing who 
shall constitute the board of equalization or how 
its members shall be chosen and by whom arc con¬ 
trolling. 2 In the absence of constitutional provi¬ 
sions designating its membership, the designation 
of the members of the state board of equalization 
fall wholly within the legislative control. 8 It is no 
objection that members of the board are also mem 
bers of other bodies over which the board has 
supervision. 4 Where the members of the board hold 
office at the governor’s will, they have a tenure in 
office, not a “term of office,” as that phrase is ordi¬ 
narily understood 6 A statute authorizing the state 
tax commission to “appoint an attorney at law to 


88. Ill.—People ex rel Ruchty v 
Saad, 104 N E 2d 273, 411 Ill 390 

89. Okl —Cor pus Juris cited in In re 
Assessment of Kansas City South¬ 
ern Ry. Co, 33 P.2d 772, 774, 168 
Okl. 495 

Wash —State ex rel. Showalter v. 

Cook, 27 P 2d 1075, 175 Wash 364. 
61 C.J p 748 note 84 

“The Division [of Tax Appeals] is 
a constituent part of the machinery 
of taxation created by the legisla¬ 
ture to secure an equal and fair dis¬ 
tribution of the burden of taxation ” 
—City of New Brunswick v. Middle¬ 
sex County Equalization Table, 53 A. 
2d 641, 643, 25 N.J.Misc. 353. 

90. Or —Dayton v. State Board of 
Equalization, 60 F. 1009, 83 Or. 131. 

91. Wash—State ex rel Showalter 
v. Cook, 27 P.2d 1075, 176 Wash. 
864. 

€1 C.J p 748 note 85. 

92. Colo.—City and County of Den¬ 
ver v. Tax Research Bureau, 71 P. 
2d 809. 101 Colo 140. 

93. Mich—Waterford Tp. v. Moore, 
20 N.W 2d 497. 312 Mich 556— 
Cheeseman v. Dell, 16 N W 2d 682, 
810 Mich. 108, 156 A L.R. 589. 

94. Ill.—People ex rel Little v. Col¬ 
lins. 53 NE2d 853. 386 Ill. 83. 


95. Mich —Fuller v Board of Supers 
of Wayne County, 185 NW. 157, 
216 Mich 256 

96. U S —Michigan Cent. R Co v 
Powers, Mich, 26 S Ct. 469, 201 U. 
S 245, 50 LEd 744 

Ga.—Ogletree v. Woodward, 105 S E 
243, 150 Ga. 691 

97. U.S—Corpus Juris cited in 

Hess v. Mullaney, D C Alaska, 91 
F'Supp 139, 142, reversed on other 
grounds, C.A., Mullaney v. Hess, 
189 F 2d 417. 

61 C J p 749 note 90. 

Legislature has power to create 
state board of equalization as part 
of machinery for assessment and col¬ 
lection of taxes—State ex rel Show¬ 
alter v. Cook, 27 P.2d 1075, 175 Wash 
364. 

Statute held valid 

Statute authorizing state tax com¬ 
mission and granting it authority to 
exercise general and complete super¬ 
vision and control over equalization 
of taxes is valid—Arkansas Tax 
Commission v. Ashby, 233 S W.2d 361, 
217 Ark. 759. 

A territorial board of equalization 

was held not required by the statutes 
in Alaska.—Hess v Mullaney, D.C. 
Alaska, 91 F.Supp. 139, reversed on 
other grounds, C.A., Mullaney v. 
Hess, 189 F.2d 417. 
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98. Neb.—Corpus Juris quoted in 

Scotts Bluff County v. State Board 
of Equalization and Assessment, 11 
N.W.2d 453, 455. 143 Neb. 837. 

61 C.J. p 749 note 3. 

99. Neb —Corpus Juris quoted In 
Scotts Bluff County v. State Board 
of Equalization and Assessment, 
supra. 

Or—Dayton v. State Board of Equal¬ 
ization, 50 P. 1009, 83 Or 131. 

1. Iowa.—Des Moines Gas Co. v 
Saverude, 180 N.W. 193, 190 Iowa 
165. 

Neb.—Corpus Juris quoted in Scotts 
Bluff County v State Board of 
Equalization and Assessment, 11 N 
W 2d 453, 455, 143 Neb. 837. 

2. ND—State v. Jorgenson, 142 N 
W. 450, 25 N.D 539, 49 LRA.NS, 
67. 

Appointment by governor under cer¬ 
tain conditions 

N.D.—State v. Jorgenson, supra. 

61 C J. p 749 note 92. 

3. Mich—Fuller v Board of Sup'rs 
of Wayne County, 185 N.W. 157. 
216 Mich. 256. 

4. Mich—Fuller v. Board of Sup'rs 
of Wayne County, supra. 

61 C J. p 749 note 93. 

5. Ala —Brassell v. Brandon, 185 So 
577, 223 Ala. 324. 

61 C J. p 749 note 95. 
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be and act as general counsel” authorizes the ap¬ 
pointment of only one attorney as counsel. 6 

Compensation and expenses of members . Mem¬ 
bers of the state board of tax commissioners are 
state officers within the meaning of constitutional 
and statutory provisions providing for continuing 
appropriations for the salaries of state officers. 7 
Where the statute provides that each member shall 
receive a specified salary per annum for the time 
that he actually holds office, the phrase “actually 
holds office” means the discharge of the duties 
thereof after due appointment and qualification as 
required by law, subject to removal at the will of 
the appointing power ; 8 and, where a member, with 
the assent of the governor, leaves the discharge of 
the duties of his office for a time, he cannot be re¬ 
garded as actually holding office, so as to be enti¬ 
tled to compensation during that time. 9 A statute 
allowing the members of the state board of equal¬ 
ization their actual traveling expenses, incurred by 
them in the discharge of their duties, includes nec¬ 
essary hotel expenses incurred while attending meet¬ 
ings of the board. 10 

Compensation of secretary of board . The right 
of the secretary of the state board of equalization 
to compensation and the amount thereof depend on 
the provisions of the applicable statutes. 11 A secre¬ 
tary of the tax commission who, as ex officio secre¬ 
tary of the state board of equalization, is required 
by statute to perform certain specified duties, in¬ 
cluding the signing of the records of the board, 
which duties are other than, and different from, 
those required of him as secretary of the tax com¬ 


mission, is a member of the board, within the mean¬ 
ing of a statute prescribing the pay for the mem¬ 
bers thereof; 12 and the fact that he is paid an¬ 
nually for his services as secretary of the tax com¬ 
mission does not bar his right to compensation for 
his services as secretary of the board. 13 

Situs of board . The legal situs of the state board 
of equalization has been held to be at that place 
where the annual sessions of the board are required 
to be held, even though the board may meet in other 
places at other times. 14 

§ 500. - Meetings of Board 

A state board of equalization should meet in accord¬ 
ance with statutory requirements and should act with 
dispatch. 

A state board of equalization should convene at 
the time appointed by law, 15 and should act prompt¬ 
ly 16 with dispatch consistent with care, 17 and com¬ 
plete its work within a reasonable time. 18 However, 
although it has been held that, where the statute 
provides a time limit during which the state board 
may act, any act done by the board after such time 
has expired is without authority of law and void, 19 
there is other authonty which holds that statutory 
provisions as to the date of the meeting 20 and the 
time when the board should act 21 are merely direc¬ 
tory and not mandatory. Under statute to that ef¬ 
fect, the tax commission has the power to equalize 
tax valuations by raising them so as to correspond 
with actual values at any time; 22 and the fact that 
taxing bodies may have acted does not prevent the 
state tax commission from taking such steps as 
may be necessary to equalize the tax burden. 23 


6. Md.—State Tax Commission v. 
Harrington, 94 A 637, 126 Md. 167. 

61 C J. p 749 note 94. 

7. ND—State v. Jorgenson, 142 N 
W 460. 26 ND. 639. 49 L.RA.NS, 
67. 

8 . Ala—Brassell v. Brandon, 136 So 
677, 223 Ala 324. 

9. Ala.—Brassell v. Brandon, supra. 
61 C J p 749 note 98. 

10. Cal—Corbett v State Board of 
Control. 204 P. 823, 188 Cal 289 

11. Cal.—Pierce v. Riley, 70 P 2d 
206. 21 Cal.App 2d 613 

Time of aoorual of claim 

The right of the secretary of the 
state board of equalization to amount 
of increase in salary was controlled 
by statute in effect at time of accrual 
of claim, and not by statute subse¬ 
quently enacted —Pierce v. Riley, su¬ 
pra. 

Necessity of approval by department 
of finance 

The salary of secretary to the state 
board of equalization as fixed by 


board pursuant to amended statute 
which eliminated phrase “with the 
approval of the department of 
finance” as contained in prior amend¬ 
ment to same statute became payable 
without approval of the department 
of finance, notwithstanding general 
statute requiring that salaries of offi¬ 
cers appointed by any state board 
should be subject to approval by 
state department of finance before 
becoming payable —Pierce v. Riley, 
supra. 

12. Mo—State ex rel Zevely v. 

Hackmann, 264 S W 63, 300 Mo. 

69. 


13. Mo —State ex rel. Zevely v. 
Hackmann, supra. 


14. Tenn —The Press, Inc. v. Wash¬ 
ington County, 167 S.W.2d 329, 179 
Tenn. 436. 


of finance and 


Tenn.—The Press, Inc. v. Washing¬ 
ton County, supra. 
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16. Ala.—State Auditor v. Jackson 
County, 66 Ala. 142. 

16. Wyo—Baker v. Paxton. 216 P. 
267. 29 Wyo. 600. 

17. Wyo —Baker v. Paxton, supra. 

18. Wyo—Baker v. Paxton, supra 

19. Ind.—State v. McGinnis, 34 Ind 

452 

61 C.J. p 760 note 12. 

20. Ala—State Auditor v. Jackson 
County, 65 Ala 142. 

21. Wyo—Baker v. Paxton, 215 P. 
267, 29 Wyo 600. 

22. Iowa —Pierce v. Green, 294 N W. 
237, 229 Iowa 22, 131 A.LR 335. 

limiting statute held inapplicable 
The Btatute providing that assess¬ 
ment of taxes on realty shall con¬ 
tinue for four years refers only to as¬ 
sessments by local tax collectors, 
and does not apply to the state tax 
commission.—Pierce v. Green, supra 

23. Iowa.—Pierce v. Green, supra. 
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As a general rule the state board does not act 
until after the county boards have completed their 
work of equalization;* 4 and, under some statutes, 
complete abstracts of property assessments must be 
received from the clerks of four fifths of the Coun¬ 
ties in the state before the equalizing body com¬ 
mences equalization* 26 Where, by statute, the state 
tax commission also acts as the board of equaliza¬ 
tion, it must expressly sit as such board at the time 
of its issuance of equalizing orders if its orders are 
to be given effect as equalizing orders. 26 

Quorum; action by majority. In some jurisdic¬ 
tions action by a majority of the board is suffi¬ 
cient, 27 and it is not necessary that every member 
be present at its meeting. 28 In other jurisdictions 
it is held that, where there is no provision that a 
number less than the whole may proceed in the 
business, the state board of equalization has no 
power to act in the absence of a member. 22 The 
board may arrive at its decision by motion and bal¬ 
lot. 30 

Secret or open meeting . The state board of 
equalization may meet in secret session when de¬ 
liberating on an equalization of assessments. 31 

§ 501. -Authority and Powers of Board 

A state board of equalization has only such powers 
as are conferred on it and the powers incidental thereto. 
It is ordinarily limited to the equalization of valuations 
as between counties. 

A state board of equalization is not, unless it is 
otherwise provided under constitutional and stat¬ 


utory enactments, a tribunal of general jurisdic¬ 
tion; 32 and it possesses only inferior of special 
jurisdiction. 33 It is not invested with general pow¬ 
ers as a court, 34 and, therefore, it has no equity 
jurisdiction or powers, 86 and cannot set aside its 
own judgments or orders, even when obtained by 
fraud. 86 Its jurisdiction pertains only to the sub¬ 
ject matter over which it has been intrusted with 
power to act, 37 which is simply the equalization of 
the assessment of property and the securing of 
uniformity in valuations as between the different 
counties of the state. 38 

A state board of equalization acts by virtue of 
the statute or constitutional provision which brought 
it into being and prescribed its powers and func¬ 
tions. 39 Accordingly, it has only such powers as 
are conferred on it by statute or the constitutions. 40 
However, the board has the power and the duty to 
do all such things as are necessary to enable it prop¬ 
erly to perform the statutory duties imposed on 
it, 41 such as to employ help to aid it m the collection 
of evidence. 42 As in the case of supervisory state 
tax agencies or officers generally, discussed supra 
§ 489 c, a statute authorizing the board to make rules 
and regulations for the orderly transaction of busi¬ 
ness confided to it and to enable it to perform the 
duties enjoined on it by law does not authorize it to 
make any rule purporting to give it authority beyond 
that conferred by the statute. 48 

Constitutional duties and powers . Where duties 
and powers arc imposed on a state board of equaliza¬ 
tion by the constitution, the legislature is powerless 


24. Wyo—Baker v Paxton, 215 P. 
267, 29 Wyo 500 

61 C.J. p 750 note 7. 

25. Ill —People ex rel Little v Col¬ 
lin*, 53 N E 2d 853, 386 Ill. 83 

Application to levy on railroads or 
state tax 

The requirement is proper, whether 
a levy is to be made on railroads or 
a state tax is to be Imposed —People 
ex rel. Little v Collins, supra. 

26. Arlz—Yuma County v. Arizona 
Edison Co, 180 P.2d 868, 65 Artz. 
332. 

87. Tenn.—Carroll v. Alsup, 64 S.W. 

193, lOV Tenn 257. 

61 C.J. p 750 note 16 

26. Colo.—People v Lothrop, 8 Colo. 
428. 

29. Ind.-—Hamilton v. State, 8 Ind. 
452. 

30. Ky.—Ray v. Armstrong”, 131 S. 
W. 1689, 146 Ky. 860. 

31. N.Y.—People v,, McCarthy* 8 N. 
E 85. 102 N.Y. 680. 

61 C.J. p 750 note 15. 


32. Ind —State Board of Tax Com’rs 
v. McDaniel, 160 NE 347, 199 Ind 
708 

33L Or—Dayton v 1 fiftate Board of 
Equalization, 50 P. 1009, 33 Or 131 

34. Ind—State Board of Tax Com’rs 
v. McDaniel, 160 N.E. 347, 199 Ind 
708. 

35. Ind.—State Board of Tax Com’rs 
v. McDaniel, supra. 

66. Ind —-State Board of Tax Com’rs 
V. McDaniel, supra. 

37. Or.—Dayton v. State Board of 
Equalization, 50 P. 1009, 83 Or. 131. 

61 C.J. P 750 note 25. 

38. Or.—Dayton v. State Board of 
Equalization, supra. 

39 . Neb. — Scotts Bluff County v. 
State Board of Equalization and 
Assessment, 11 N.W.2d 453, 143 
Neb. 837. 

Or.—Dayton v. State Board of Equal¬ 
ization, 50 P. 1009, 33 Or. 131. 

Power to equalize assessments of 
railroad property 

US.—Park v. Kansas City Southern 
Ry. Co., C.C.A.Mo., 70 E.2d 670. 
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40. Nob—Antelope County v State 
Board of Equalization and Assess¬ 
ment, 21 NW2d 416, 146 Neb 661 
—Scotts Bluff County v State 
Board of Equalization and Assess¬ 
ment, 11 N.W.2d 463, 143 Neb 837. 

61 C.J. p 750 note 28 

Limited authority of tax commission 
The state tax commission’s author¬ 
ity as to classes of property and 
omissions from the rolls ends when 
county board acts.—Bohen v Board 
of Com’rs of Lake County, 124 P.2d 
606, 109 Colo. 283. 

41. Mo.—State ex rel. Meals v. Hack- 
mann, 217 S.W. 271. 

N J —City of New Brunswick v Mid¬ 
dlesex County Equalization Table, 
53 A2d 641, 25 N J.Misc. 353. 

61 C.J. p 750 note 28 [a]. 

42. Mo —State ex reL Meals v. 
Hackmann, 217 S.W. 271. 

61 C.J p 752 note 53. 

43. Ind.—Fesler v. Bosson, 128 N.E 
145, 189 Ind. 484. 

61 C.J. p 751 note 29. 
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to take them away or confer thejn on another; 44 
but the conferring of express powers on the board 
does not prohibit the legislature from giving it ad¬ 
ditional powers. 4 * 

Power to make original assessments . The state 
equalizing agency has no power, except where ex¬ 
pressly conferred, to make original assessments, 46 
although under a statute expressly so providing the 
state board of equalization has the power and the 
duty to levy a specified tax for a specified pur¬ 
pose. 47 

Equalization as between counties . The function 
of a state board of equalization is to equalize the 
valuation among the several counties, or districts, 
if the statute so provides, of the state, so that the 
share of tax imposed on each county or district shall 
be justly proportioned to the value of the taxable 
property therein, 48 and so that no one part or county 
may be compelled to pay a disproportionate part 
of the tax; 49 and, except as otherwise specially 
provided, equalization as between the counties is 


the board's sole function. 56 Thus, it cannot in¬ 
crease or decrease the valuation of a part of one 
of the counties or districts, 51 and cannot adjust 
inequalities between townships, precincts, or dis¬ 
tricts within a county; 62 nor can it equalize the 
values of property among the holders thereof within 
a certain district of the county; 53 nor, except where 
specially authorized by statute, 64 can it increase or 
reduce individual assessments as such. 66 However, 
under a statute so providing, the state board of 
equalization may have the power to equalize the 
assessment of property between cities, towns, and 
townships of the same county; 56 and it has been 
held to have the jurisdiction and duty to review 
the county equalization table and the aggregate 
valuation of each and every taxing district in the 
county. 57 

Increase or decrease of valuations generally. In 
equalizing the valuations as between the different 
counties of the state, the state board of equalization 
must reduce the assessments where they are too 
high and raise them where they are too low. 58 


44. Colo.—People ▼. Pitcher, 138 P. 
609, 56 Colo. 343 

Mont—-Butte & Superior Mining Co 
v McIntyre. 229 P 730, 71 Mont 
254. 

4B. Mont.—Butte & Superior Mining 
Co. v. McIntyre, supra. 

46. Colo —Bohen v. Board of Com’ra 
of Lake County, 124 P.2d 606, 109 
Colo 283 

61 C J p 751 note 37. 

47. 8 D.—In re Opinion of the Judg¬ 
es. 275 NW 633, 66 S D. 637. 

Statute held valid 

Statute authorizing state board of 
equalization to levy tax of two mills 
on all taxable property within state 
and to place such tax to credit of 
rural credit fund, construed in con¬ 
nection with earlier statute giving 
tax commission authority to forth¬ 
with levy tax on all taxable property 
of the state, is not in conflict with 
the earlier law, since latter law con¬ 
templates an annual tax levy made 
at the direction of the legislature, 
while the earlier law contemplates 
special levy to be made at the direc¬ 
tion of the Rural Credit Board —In re 
Opinion of the Judges, supra. 

48. Iowa.—Home Owners’ Loan 

Corp. of Washington, D C., v. Polk 
County, lNW2d 742, 231 Iowa 661. 

Ky.—Blue Diamond Coal Co v. Cor¬ 
nett, 189 8 W 2d 963, 300 Ky. 647. 
Mich—Corpus juris cited in Huron- 
Clinton Metropolitan Authority v. 
Board of Sup’rs of Wayne, Wash¬ 
tenaw, Livingston, Oakland and 
Macomb Counties, 8 N.W.2d 84, 89, 
304 Mich. 328. 

Neb <—Corpus juris quoted in Scotts 
Bluff County v. State Board of 


Equalization and Assessment, 11 
N W 2d 453, 455, 143 Neb 837—In 
re Equalization of Assessment of 
Natural Gas Pipe Lines, 242 N W. 
COD. 243 NW 264, 123 Neb. 259 
61 C.J. p 751 note 31. 

49. Mich —Huron-Clinton Metropoli¬ 
tan Authority v. Boards of Sup’rs 
of Wayne, Washtenaw, Livingston, 
Oakland and Macomb Counties, 8 N 
W 2d 84. 304 Mich 328. 

50. Iowa.—Pierce v Executive Coun¬ 
cil of State of Iowa, 146 NW 85, 
165 Iowa 465 

Neb—Corpus Juris quoted in Scotts 
Bluff County v State Board of 
Equalization and Assessment, 11 
N W 2d 453, 455, 143 Neb. 837. 

51. Neb.—Corpus Juris quoted in 

Scotts Bluff County v. State Board 
of Equalization and Assessment, 11 
N W.2d 453, 455, 143 Neb 837. 

61 C.J p 751 note 33 

58. Neb—Scotts Bluff County v. 
State Board of Equalization and 
Assessment, 11 NW2d 453, 143 
Neb 837. 

53. Neb.—Corpus Juris quoted in 

Scotts Bluff County v State Board 
of Equalization and Assessment, 11 
N.W 2d 453, 455, 143 Neb. 837. 

61 C.J. p 751 note 34. 

54. S D.—Beveridge v. Baer, 241 N. 
W 727, 59 SD 563, 84 A L.R. 189 

61 C J p 751 note 35 

55. U.S—Baker v. Atchison, T. & S 
F. R Co, CCA Colo , 106 F.2d 525, 
certiorari denied Atchison, T. & S. 
F R. Co. v. Baker, 60 S.Ct. 296, 308 
U.S. 620, 84 L.Ed. 518, 
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Colo.—Bohen v. Board of Com’rs of 
Lake County, 124 P 2d 606, 109 
Colo. 288. 

Neb —Scotts Bluff County v. State 
Board of Equalization and Assess¬ 
ment. 11 NW2d 453, 143 Neb 837 
61 C J p 751 note 36 

56. S D —Common Council of City of 
Watertown v Department of Fi¬ 
nance, 241 NW. 731, 69 SD 673 

City constituting taxing district 
within county 

S D —Common Council of City of 
Watertown v. Department of Fi¬ 
nance, supra. 

57. N J.—City of New Brunswick v 
Middlesex County Equalization Ta¬ 
ble, 53 A 2d 641, 25 N J Misc 353 
Express purpose of statute confer¬ 
ring on the division of tax appeals 
authority to review a county equali¬ 
zation table is to equalize and justly 
apportion the county tax burden 
among several taxing districts in the 
county—City of New Brunswick v. 
Middlesex County Equalization Table, 
supra. 

Statute held mandatory 

N J.—City of New Brunswick v. Mid¬ 
dlesex County Equalization Table, 
supra 

58. La—Tensas Delta Land Co. v 
Ferguson, 54 So 708, 128 La 171. 

Mich —Corpus Juris oited in Huron- 
Clinton Metropolitan Authority v 
Board of Sup’rs of Wayne, Wash¬ 
tenaw, Livingston, Oakland and 
Macomb Counties, 8 NW2d 84, 89. 
304 Mich. 328. 

Okl—Shell Petroleum Corporation v 
State Board of Equalization, 41 P 
Id 106, 170 Okl. 58L 
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While it may be bound by the valuations made by 
a court on review of the action of the county au¬ 
thorities, 6 9 it is not bound by the findings of the 
assessors or local boards as to the true value of 
the property assessed, 60 but may raise or lower the 
valuations of the various counties as its judgment 
dictates. 61 In doing so the board may raise the total 
valuation of a county above what it was the preced¬ 
ing year; 62 but it cannot raise the returns of any 
county above the total actual value of all the tax¬ 
able property therein, 63 or of any class of prop¬ 
erty so as to exceed the actual value of the prop¬ 
erty; 64 nor can it increase the valuations in a 
county so as to raise the valuation of a class of 
property above its actual value; 66 and, in some 
jurisdictions, it cannot increase the assessment of 
any class of property above the valuation placed 
by one or more of the highest assessed counties of 
the state. 66 Except where expressly conferred, the 
state equalizing agency has no power generally to 
increase the assessments in each and all the coun¬ 
ties. 67 

Change of aggregate valuation of state . Under 
a number of the statutes, particularly in those ju¬ 
risdictions in which the standard of comparison by 
which the board equalizes is the cash value of the 


prpperty, as discussed infra § 502, the board, in 
equalizing, is empowered to change the valuations 
in the various counties without regard to whether 
the aggregate valuation of the whole state is there¬ 
by raised or lowered. 66 It may also, if necessary 
to accomplish a proper and true valuation, either 
increase or decrease the total valuation of any class 
of property. 60 In at least one jurisdiction, how¬ 
ever, this rule is not completely followed, it being 
held that in the equalization of valuations as be¬ 
tween the counties the aggregate valuation of the 
whole state may be raised, 70 but not lowered. 71 

§ 502. - Method of Equalizing 

While a statute prescribing the method of equalizing 
values must be followed, In the absence of such a stat¬ 
ute the state board may, In its discretion, adopt any 
reasonable and legal method therefor. 

Where the statute prescribes the method which the 
state board shall adopt in equalizing the property 
values such method must be followed, 72 and a failure 
to conform thereto, or any substantial departure 
therefrom, vitiates its action. 73 On the other hand, 
where the statute prescribes no method which the 
state board shall adopt m equalizing property values 
between the several counties, the method to be 
used is left to its discretion, 74 and any reasonable 


Prior adjustment of individual as- 

sessmeats 

Order of tax commission reducing 
taxes of individual taxpayers merely 
equalized assessments against prop¬ 
erty of such taxpayers with the as¬ 
sessments against property of others 
in the county and did not prevent 
commission from ordering a ten per 
cent increase in total valuation of 
property within such county, includ¬ 
ing property of such Individual tax¬ 
payers. in order to equalize the as¬ 
sessments of all counties.—Blue Dia¬ 
mond Coal Co v Cornett, 189 S.W 2d 
963. 300 Ky. 647. 

59. Ky.—McCracken Fiscal Court v. 

McFadden, 122 SW2d 761, 275 Ky. 

819 

Board bound by valuation proceeding 

A proceeding of the quarterly court 
on appeal from action by county su¬ 
pervisors raising assessments, fixing 
fair cash value of property, was a 
proceeding of valuation and not 
merely of equalization, with respect 
to conclusiveness of judgment 
against the state board of equaliza¬ 
tion and assessment where such 
board directed increase in valuation 
of all property'in the county. State 
department of revenue, sitting as 
state board of equalization and as¬ 
sessment, could not increase valua¬ 
tion of taxpayer’s property by a gen¬ 
eral order for increase in valuation of 
all property in the county, but could 


make such an order with respect to 
property of a taxpayer who had not 
obtained such a Judgment —McCrack¬ 
en Fiscal Court v. McFadden, supra. 
Board’s notice of judgment preeuined 
Ky—McCracken Fiscal Court v. Mc¬ 
Fadden. supra. 

60. Mo.—Bank of Carthage v. Thom¬ 
as, 48 S W 2d 930, 330 Mo. 19. 

Wash.—State v. Wiley, 30 P.2d 958, 
176 Wash 641. 

61 C J p 751 note 40. 

61. La—Millsaps v. Traylor, 55 So 
677, 128 La. 1068 

61 C J p 752 note 41. 

Duty to determine true cash value 
Function of state board of equali¬ 
zation in execution of purpose to cor¬ 
rect improper application of true 
cash value rule and resulting varia¬ 
tions in assessments as between 
counties is to determine true cash 
value of all taxable property In each 
county as basis for apportioning tax¬ 
es between Counties—Huron-Clinton 
Metropolitan Authority v. Boards of 
Sup'rs of Wayne, Washtenaw, Liv¬ 
ingston, Oakland and Macomb Coun¬ 
ties, 8 N.W.2d 84, 304 Mich. 328. 

68. La.—Tensas Delta Land Co. v. 
Ferguson, 54 So. 708, 128 La. 171. 

63. Okl.—Weber v Dillon, 54 P. 894, 
7 Okl. 568. appeal dismissed 22 S Ct. 
931, 46 L Ed, 1262. 

64. Miss.—Taylor v. State, 83 So. 
810, 121 Miss. 771. 
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65. Cal.—Mackay v. San Francisco 
45 P 696, 113 Cal 392. 

61 C J p 762 note 45 

66. Miss —State v. Wheatley, 74 So 
427, 113 Miss. 556. 

67. Iowa —Pierce v. ExccutH e 

Council of State of Iowa, 146 N W 
85, 165 Iowa 465. 

68. Wash—State ex rel Showalter 
v. Cook, 27 P 2d 1075, 175 Wash 
364. 

61 C J. p 752 note 48. 

69. Miss.—State v. Wheatley, 74 So 
427, 113 Miss. 555. 

61 C J p 752 note 49. 

70. Ariz—Copper Queen Consol 

Min Co v. Territorial Board of 
Equalization, 84 P 511, 9 Ariz. 383. 
afilrmed 27 S Ct. 695, 206 U.S. 474, 
61 L.Ed. 1143. 

71. Ariz.—Copper Queen Consol 

Min Co. v Territorial Board of 
Equalization, supra. 

72. N M —Maxwell Land Grant Co. 
v. Jones, 213 P. 1034, 28 N.M. 427. 

61 C.J p 753 note 58. 

73. N.M—Maxwell Land Grant Co. 
v. Jones, supra. 

74. Colo.—People v. Ames, 60 P. 346, 
27 Colo. 126. 

Neb —Corpus juris cited la Boyd 
County v. State Board of Equaliza¬ 
tion and Assessment, 296 NW 152, 
156, 138 Neb 896, followed in Knox 
County v. State Board of Bqualiza- 
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and efficient method may be adopted to accom¬ 
plish the end in view. 76 The system adopted, how¬ 
ever, must be legal, 76 and one cannot be adopted 
which, if directed by the statute, would be unlaw¬ 
ful. 77 

The board must not intentionally discriminate in 
favor of one county and against another, 78 or be¬ 
tween the different classes of property in any coun¬ 
ty. 79 Where bank stock is taxed separately at a 
specified rate and the tax used solely for local 
purposes, such bank stock is included by the state 
board of equalization in its estimate of the total 
valuation of the taxable property in a taxing dis¬ 
trict. 80 Where the value of a corporate franchise 
is involved, only that value should be equalized, and 
it is improper to equalize the value of the capital 
stock of the corporation which is a mere component 
part of the franchise value. 81 

Scale of valuation. In various jurisdictions, un¬ 
der the statutory and constitutional provisions there¬ 
in, the scale of valuation by which the board is 
governed in equalizing as between the different 
counties is the fair cash value of the property. 82 
In such case this standard should be attained with¬ 
out reference to whether it has been attained by one 
county or all of them, or none of them ; 83 and the 
board is not required to take some particular county 
in the state the valuations of which appear to be 
approximately intermediate, and then reduce the 
valuations of all the counties which are in excess 


of that, and raise the valuations of all counties 
which are less to that standard. 84 However, the 
board may adopt as a standard that one of the sev¬ 
eral returns which most nearly represents a true 
and just valuation of the property assessed, and add 
to, or deduct from, the returns of the other coun¬ 
ties or districts such a percentage as will make them 
conform to the standard selected. 86 

In other jurisdictions it has been held that the 
scale of valuation to be followed may be ascertained 
either by determining the average assessment made 
of any particular class of property which from its 
nature is of an approximately uniform value in 
the various counties, 86 or by adopting a valuation 
already fixed in one or more of the various counties 
which appears so nearly m accord with the general 
standard of valuation fixed throughout the state, 
both as to the class of property to which it belongs, 
and as to other property, as to warrant the board 
in adopting it for the purpose of equalizing the 
assessment of such class throughout the state. 87 
The use of the abstracts of assessment for a prior 
year as the standard for equalizing assessments in a 
subsequent year is not improper in the absence of a 
showing of such impropriety. 88 

Classification of property . Although, under a few 
of the statutes, the state board, in equalizing, can¬ 
not increase or diminish the valuation of any par¬ 
ticular class of property, but must act on the ag¬ 
gregate valuations of the different counties, 89 as a 


tion and Assessment, 296 NW. 167, 
138 Neb. 895 

N J —City of New Brunswick v Mid¬ 
dlesex County Equalization Table, 
53 A 2d 641, 25 N J Misc. 353 

78. Neb—Boyd County v. State 
Board of Equalization and Assess¬ 
ment, 296 NW 152, 138 Neb 896, 
followed in Knox County v State 
Board of Equalization and Assess¬ 
ment, 296 NW. 157, 138 Neb 89$ 

N J —City of New Brunswick v Mid¬ 
dlesex County Equalization Table, 
63 A 2d 641, 25 N J Misc 353 
N M —South Spring Ranch & Cattle 
Co v State Board of Equalization, 
189 P. 159, 18 NM 531 
Okl —Shell Petroleum Corporation v 
State Board of Equalization, 41 P. 
2d 106, 170 Okl. 581 

Aswinifat oil rolling* stock 

The state tax commission's assess¬ 
ment of taxes on oil refining compa¬ 
ny’s tank cars, used or operated in 
more than one county, may be re¬ 
garded as act or method of equalizing 
and adjusting valuation of property 
between different counties.—-Sinclair 
Refining Co. v State Tax Commis¬ 
sion, 130 P 2d 663, 102 Utah 340. 

84 C.J.S.—60 


Evidence held not to show use of er¬ 
roneous method 

Wyo—State ex rel Greenwood v. 
Pearson, 26 P 2d 641, 46 Wyo. 307. 

76. Colo—People v. Ames, 60 P. 346, 
27 Colo 126. 

77. Colo—People v Ames, supra. 

78. Mont—State v. Stewart, 297 P. 
476, 89 Mont. 257. 

79. Mont—State v. Stewart, supra. 

80. NY—City of New York v 
Schoeneck, 158 NYS 595, 93 Misc 
645, affirmed 159 NYS 1105, 174 
App Div. 901 

81. Ky —City of Louisville ex rel. 
v Howard, 208 S W.2d 622, 306 Ky. 
687 

82. Okl —Appeal of McNeal, 128 P 
285, 35 Okl 17 

Jurisdictional limitation 

Under the state constitution, state 
board of equalization was without Ju¬ 
risdiction to fix equalized value of 
property for purpose of ad valorem 
taxation in excess of its fair cash 
value.—Sinclair Prairie Oil Co. v. 
State, 50 P.2d 150, 174 Okl. 109. 
Method of determining value 
Method used by board of equalisa- 
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tion in determining value of property 
for purposes of ad valorem taxation 
was immaterial as long as it did not 
appear that value so determined and 
fixed by board exceeded the fair cash 
value of the property —Sinclair Prai¬ 
rie Oil Co v. State, supra 

83. Okl —Appeal of McNeal, 128 P 
285, 35 Okl. 17. 

84L Okl.—Appeal of McNeal, supra. 

85. N J —City of New Brunswick v 
Middlesex County Equalization Ta¬ 
ble, N J Dept of Tax, 63 A.2d 641, 
25 N.J.Misc 358 

61 C J p 763 note 67. 

86. Arix.—Territory v. Yavapai 

County, 84 P 519, 9 Ariz 405. 

61 C.J. p 763 note 68. 

87. Ariz—Territory v. Yavapai 

County, supra 

88. Colo —MacGinnis v. Denver 

Land Co., 6 P.2d 919, 90 Colo 72, 
followed in Adams v City and 

County of Denver. 6 P.2d 923. 90 
Colo 81, and MacGinnis v. Hudson, 
6 P.2d 923, 90 Colo 82 

89. Minn.—State v Empanger, 76 N 
W. 53, 78 Minn. 837. 

61 C.J. p 753 note 70. 
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general rule, the state board, in equalizing, can 
increase or diminish the valuation of a particular 
class of property without changing the valuation 
of other classes of property, 90 although it cannot re¬ 
value individual items within a class or subclass. 91 
In some jurisdictions the board, in equalizing, has 
no power to consider the valuations of the property 
in the different counties except by classes. 92 Where 
different classes of property are designated m the 
statute, some jurisdictions hold that the state board 
is conclusively bound thereby to the exclusion of all 
other classes 93 and must equalize the valuations 
according to the classes designated in the statute, 
without subdividing them into other or different 
classes; 94 but in other jurisdictions the state board 
is authorized to subdivide the classes enumerated 
m the statutes into other and additional subdivi¬ 
sions. 96 Where no requirement to that effect is 
imposed by statute, the equalizing agency is not 
required to classify or differentiate between classes 
of property in equalizing the assessments in a par¬ 
ticular county. 96 Where the constitution provides 
for the valuation of property of a certain class 
which had been purchased from the government, 
such provision is controlling, and the state board of 
equalization cannot change the classification of such 
property so as to defeat such mandate. 97 

§ 503. - Proceedings 

a. In general 


b. Notice 

c. Hearing and evidence 

d. Judgment or decision 

a. In General 

Except In to far ae there may be constitutional or 
statutory provisions as to procedure, which must be fol¬ 
lowed, a state board of equalization exercises Its func¬ 
tions In a summary manner. 

Where the statute provides the procedure through 
which the board must proceed a$ a foundation for 
its orders, such procedure must be followed 98 
However, in the absence of constitutional or stat¬ 
utory requirement to the contrary, the functions of 
a state board of equalization are exercised m a 
summary manner 99 There are no parties to its 
proceedings, 1 and it does not act in rem. 2 Where 
the same board or department acts as assessor and 
equalization board, equalization should be performed 
as an act separate from assessment, 2 and the tax¬ 
payer has the right to challenge the equalization 
factor ultimately used by the department of revenue 
if it was improperly calculated or applied. 4 It has 
been held that a statute authorizing one or more 
parties to sue or defend for the benefit of all does 
not apply to a special proceeding before a state 
board of equalization. 6 

Necessity of suggestion of error . Since the board 
is merely a part of the necessary machinery by 
which assessments are finally equalized as between 


Us* of different percentage of fnU 
cash, value 

Where county board of equaliza¬ 
tion equalized ad valorem taxes of 
all taxable property in county at 
twenty-three per cent of full cash 
value, action of the state board of 
equalization in raising the assessed 
valuation of merchandise, machinery, 
and furniture and fixtures in one 
county, but no other taxable property 
therein, from twenty-three per cent 
of full cash value to twenty-nine and 
nine tenths per cent of full cash val¬ 
ue was not justified —Chastain’s, Inc 
v. State Tax Commission, 241 P.2d 
167, 72 Idaho 344. 

90, US —Baker v. Atchison, T. ft 
S. P. R Co., CC.AColo, 106 F.2d 
526, certiorari denied Atchison, T. 
ft 8 . P. R. Co. v Baker, 60 S.Ct. 
296. 308 US. 620, 84 L.E<L 618. 

61 C J p 763 note 71. 

Increase held not division of class 

Horizontal increase in assessed 
valuation of all structures in certain 
city by state board of equalization 
was held not unauthorized as division 
of class of structures In county as 
whole.—Common Council of City of 
Watertown v. Department of Finance, 
241 N.W. 731. 69 S.D. 573, distinguish¬ 


ing Campbell v. Minnehaha Nat 
Bank, 76 NW. 10, 11 S.D. 133. 

91. U S —Baker v. Atchison, T. & 6 
F. R. Co., C.C A.C 0 I 0 ., 106 F 2d 526. 
certiorari denied Atchison, T. ft S 
F R Co v. Baker, 60 S.Ct. 296, 308 
US 620, 84 LEd. 618. 

Action held void 

Where action of state board of 
equalization and assessment In mak¬ 
ing changes in assessed valuation did 
not apply to all of property of county 
as to any class, classes, or kinds of 
property, the action of the board was 
unauthorised and void.—Scotts Bluff 
County v. State Board of Equaliza¬ 
tion and Assessment, 11 N.W.2d 453, 
143 Neb. 837. 

92. La—Natalbany Lumber Co. v. 
St. Helena Tax Collector, 48 Bo. 
879, 123 La. 174. 

61 C J. p 764 note 72. 

93. Ind.—Bell v. Meeker, 78 N.E. 
641, 39 Ind.App 224. 

61 C J. p 764 note 73. 

94. Ind.—Gray v. Foster, 92 N.E. 7, 
46 Ind.App. 149. 

61 C.J. p 754 note 74. 

96. Wyo.—Baker v. Paxton, 215 P. 

267, 29 Wyo. 596. 

61 C.J. p'754 note T6. 
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98. Ill.—People ex rel Ruchty v 
Saad, 104 N E 2d 273, 411 Ill. 390. 

97. Mont—Musselshell County v. 
Morris Development Co., 11 P.2d 
774, 92 Mont 201. 

Mineral lands 

State board of equalization was 
held without power to change classi¬ 
fication of mineral lands by reason 
of exhaustion of minerals so as to 
defeat tax imposed by constitution — 
Musselshell County v. Morris Devel¬ 
opment Co, supra. 

98. Ind —State Board of Tax Com’rs 
v. McDaniel 160 N.E 347, 199 Ind. 
708. 

61 C J p 754 note 82. 

99. Or.—Dayton v. State Board of 
Equalization, 50 P. 1009, 33 Or. 131 

1. Or —Dayton v. Stats Board of 
Equalization, supra. 

SL Or —Dayton v. State Board of 
Equalization, supra 

3. Ill.—People ex rel. Little v. Col¬ 
lins, 63 N.E 2d 853, 386 Ill. 83. 

4 . Ill,—People ex rel. Little v. Col¬ 
lins, supra. 

5. Okl.—Hyde v. State Board of 
Equalisation, 162 P.2d 176, 196 Okl. 
28. 
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the counties, as discussed supra § 498, it must exer¬ 
cise its functions whether or not errors have been 
suggested to it. 6 

Record of proceedings . A provision requiring the 
state board to keep a record of its proceedings is 
mandatory, 7 as is a provision requiring the record 
of its proceedings to be signed by the members of 
the board. 8 On the other hand, in the absence of 
a constitutional or statutory requirement to the con¬ 
trary, a record is not essential to the establishment 
of jurisdiction over a person or thing ; 9 and, where 
there is no statutory provision requiring the records 
of the proceedings to be signed by the members of 
the board, the failure of the board to sign them will 
not invalidate the tax. 16 

b. Notice 

While there must be a compliance with statutes pre¬ 
scribing the giving of notice, apart from such statutes 
notice to the county has been held sufficient, and notice 
to the taxpayer is not required. 

The requirements of due process are considered 
complied with where the county, dealing with it as 
a unit, is given notice and an opportunity to be 


heard with respect to an increase in the valuation 
of property therein; 11 and it is not necessary, un¬ 
less required by statutory or constitutional provi¬ 
sions, that an individual taxpayer be given notice 
before the action of the state board is applied to 
his individual assessment so as to place it at a 
higher valuation on the tax rolls. 1 * However, a 
statute which authorizes the state board of equaliza¬ 
tion to raise individual assessments without provid¬ 
ing for notice to the taxpayer has been held to be 
invalid. 13 Where the statute prescribes the time and 
place of meeting, no other notice need be given to 
the public or to the members of the board. 14 The 
board is not required to hold a preliminary meeting 
to determine the exact amount of increase or de¬ 
crease which should be made, and to notify each 
county that a further meeting will be held to deter¬ 
mine whether such increase or decrease i9 justi¬ 
fied. 16 

On the other hand, if the statute provides for 
notice to be given, the notice which is prescribed 
must be given; 16 and failure to give such notice 
will render any order of the board void, 17 in the 
absence of a waiver thereof. 18 Certainly, where a 


6. Or—Dayton v. State Board of 
Equalization. 60 P. 1009, S3 Or. 131 

7. Ala—State Auditor v. Jackson 
County, 65 Ala. 142. 

8. Ala.—State Auditor v. Jackson 
County, supra. 

9. Neb —Boyd County v State 
Board of Equalization and Assess¬ 
ment, 296 NW 162, 138 Neb. 806, 
followed In Knox County v State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 157, 138 Neb 895 

Or —Payton v State Board of Equal¬ 
ization, 50 P 1009, 33 Or 131. 

10. Okl —Pentecost v. Stiles, 49 P 
921. 5 Okl 500. 

11. Ga—Ogletree v Woodward, 105 
SE 243, 150 Ga. 691 

12. Ill.—People ex rel, Isbell v. Al¬ 
bert, 86 N E 2d 237, 403 Ill. 469 

Okl—Shell Petroleum Corporation v 
State Board of Equalization, 41 P 
2d 106. 170 Okl 681. 

61 C.J. p 764 note 84. 

Notice as to change of assessment on 
review or correction see infra $9 
610, 630-634 

Statute as to specific property held 
inapplicable 

Wash—State eX rel Showaiter v 
Cook, 27 P 2d 1075, 175 Wash 364 

13. St).—Beveridge v Baer, 241 N 
W. 727, 69 S.D 563, 84 ALR 189. 

14i <S D —Common Council of City 
of Watertown v. Department of Fi¬ 
nance, 241 N.W 731, 69 S D, 573. 

61 C.J. P 754 note 8416. 

18. Neb.—Boyd County v. State 
Board of Equalization and Assess- 


, ment, 296 NW 162, 138 Neb. 896, 
followed in Knox County v. State 
Board of Equalization and Assess¬ 
ment, 296 NW. 157, 138 Neb. 895 

18. Ariz.— Corpus Juris quoted In 

Yuma County v. Arizona Edison 
Co. 180 P.2d 868, 870, 66 Ariz. 332 
61 C J. p 766 note 85. 

The purpose of notice to oounties 
required by statute to be given by 
state board of equalization and as¬ 
sessment is to give legal representa¬ 
tives of each county affected by pro¬ 
posed change in tax valuation an op¬ 
portunity to show cause why valua¬ 
tions of their county should not be 
changed —Antelope County v. State 
Board of Equalization and Assess¬ 
ment, 21 N W 2d 416, 146 Neb 661. 

Secretary of county board of equal¬ 
ization must be served where the 
statute so requires—Taber v St&no- 
lind Crude Oil Purchasing Co., 57 P. 
2d 251, 176 Ok! 640—Taber v. Carter 
Oil Co, 67 P.2d 248, 178 Okl. 638. 
Xasufflcieut time of aotiee 

Five hours’ notice of hearing be¬ 
fore state board of equalization on 
proposed increase in assessed valua¬ 
tion of property was insufficient.— 
Yuma County v. Arizona Edison Co., 
180 P 2d 868, 65 Ariz 332. 

Notice held sufficient 

Notice to county officials that the 
state board of equalization and as¬ 
sessment would meet at specified 
place at specified time to consider the 
equalization of realty valuations in 
the county for certain year, Btating 
the valuation returned in other coun¬ 
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ties, that representatives of county 
would be given an opportunity to be 
heard, and that total assessed value 
of lands and improvements for the 
year was a certain amount as com¬ 
pared to a certain amount in the 
preceding year, was sufficient—Boyd 
County v. State Board of Equaliza¬ 
tion and Assessment, 296 NW. 152, 
138 Neb 896, followed In Knox Coun¬ 
ty v. State Board of Equalization and 
Assessment, 296 N.W. 167, 138 Neb 
895. 

17- Ariz.—Corpus Juris quoted in 

Yuma County v Arizona Edison 
Co, 180 P 2d 868, 870, 65 Ariz 332 
Okl—Taber v. Stanolind Crude Oil 
Purchasing Co., 57 P 2d 251, 170 
Okl. 640—Taber v Carter Oil Co , 
57 P2d 248, 178 Okl. 638 
61 C J. p 756 note 86. 

Jurisdictional 

The state board of equalization 
and assessment had no jurisdiction 
to enter an order reducing value of 
certain property a specified percent¬ 
age in ail counties without first gi\- 
ing statutory notice to respectne 
counties—Antelope County v State 
Board of Equalization and Assess¬ 
ment, 21 NW.2d 416, 146 Neb 661 

18. Ariz—Yuma County v Arizona 
Edison Co, 180 P 2d 8C8, 65 Ariz 
332 

Notice held not Waived 

Taxpayer who specifically stated 
that his other objections to increased 
assessment by state board of equal¬ 
ization were made without waiving 
his prior objection to insufficiency of 



§ 503 


TAXATION 


84 C.J.S. 


county had actual notice of a meeting and its repre¬ 
sentatives attended the meeting and took part in 
the proceedings, the county is not prejudiced by an 
allegedly insufficient service of the notice of the 
meeting. 19 

Effect of city charter. Where increase in the as¬ 
sessed value of personal property is ordered by a 
state board, provisions of a city charter requiring 
notice to property owners where the city board pro¬ 
poses to increase assessments is inapplicable, and 
the failure of the city board to give notice of the in¬ 
crease by the state board is not a denial of due proc¬ 
ess of law. 20 

c. Hearing and Evidence 

Except as statutes may provide otherwise, the state 
board of equalization may equalize from its own knowl¬ 
edge and is not required to hold a formal hearing and 
examine witnesses and receive evidence. 

The legislature may set a standard of evidence by 
which the state board of equalization must be guid¬ 
ed. 21 Ordinarily, however, it may equalize from 
its own knowledge, 22 with or without outside evi¬ 
dence; 23 and the state tax commission has wide 


latitude in securing information in the performance 
of its duties in connection with equalization. 24 Ac¬ 
cordingly, except as statutes may provide other¬ 
wise, 25 a formal hearing is not required to be 
held; 20 and the board is not generally required to 
examine witnesses or to base its action on any par¬ 
ticular kind or quantum of evidence, but may pro¬ 
ceed in its own way and act on any information 
which is satisfactory to it; 27 nor need the board 
divulge the basis of its findings. 23 Generally the 
statutes in the various jurisdictions provide for the 
transmission to the board of some list showing the 
property m the county and the valuation thereof. 29 
However, failure of the board to comply with a 
statute requiring it to examine the original abstracts 
of assessment will not render its determination void 
where it had the information before it in some other 
form. 30 The state board of equalization docs not 
have the burden of showing that the assessment by 
the county authorities as returned and shown by the 
abstract was not the actual value, before it can in¬ 
crease the assessment. 31 Where the board has 
tentatively raised an assessment on its own knowl¬ 
edge, the burden is on the taxpayer, on a subsequent 


notice did not waive notice —Yuma 

County v. Arizona Edison Co., supra 

19. Neb —Boyd County v State 
Board of Equalization and Assess¬ 
ment, 296 NW. 152, 138 Neb 896, 
followed in Knox County v State 
Board of Equalization and Assess¬ 
ment 296 N.W. 157, 188 Neb 895. 

20. Ido.—Columbia Terminals Co v. 
Koeln, 3 S W 2d 1021, S19 Mo. 445 

21. Ky—Ray v. Armstrong:, 131 S 
W 1039, 140 Ky. 800. 

61 C J. p 755 note 87. 

Svldenoe hold to sustain board’s no¬ 
tion 

Okl —Shell Petroleum Corporation v. 
State Board of Equalization, 41 P. 
2d 106, 170 Okl. 581. 

22. Ariz — Corpus Juris oitad In 
Yuma County v. Arizona Edison 
Co, 180 P.2d 868, 872, 65 Aria 332 

Neb—Boyd County v. State Board 
of Equalization and Assessment, 

296 NW. 152, 188 Neb. 896, fol¬ 
lowed In Knox County v. State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 157, 138 Neb 895. 

61 C.J. p 765 note 88. 

23. Ariz—Yuma County v. Arizona 
Edison Co., 180 P.2d 868, 65 Ariz 
382. 

Ky—Russell v. Carlisle, 8 S.W. 14, 
10 Ky.B. 25 

24. N.Y.—People ex rel. Saratoga 
County v. State Tax Commission, 

297 N.Y.S. 260, 251 AppDiv. 916, 
motion denied Teople ex rel. Sara¬ 
toga County v. State Tax Commis¬ 
sion of N. Y„ 298 N.Y. 998, 252 


App Div. 706, affirmed 12 N.E 2d 
460, 276 N.Y. 529 

25. US.—Northern Pac Ry. Co v 
Adams County, D.C Wash, 1 F 
Supp 163, appeal dismissed, CC. 
A., 63 F 2d 1012, and Adams Coun¬ 
ty v Spokane, P. & S. Ry. Co., 66 
F 2d 1008, reversed on other 
grounds, C C A., Chicago, M., St. 
P. & P R. Co. v. Adams County, 
72 F 2d 816. 

Statute held valid 

Taxing law which provides for 
hearing of railroad companies and 
introduction of evidence by them be¬ 
fore tax commission and hearing be¬ 
fore board of equalization was held 
valid —Northern Pac. Ry. Co. v. 
Adams County, D C.Wash, 1 F.Supp 
163, appeal dismissed, C.C A., 68 F 2d 
I 1012, and Adams County v. Spokane, 
P. & S. Ry. Co., 66 F.2d 1008, re¬ 
versed on other grounds, C.C.A., Chi¬ 
cago, M., St. P. & P. R. Co. ▼. Adams 
County, 72 F.2d 816. 

Complaining school district 

Under a statute so providing, when 
the taxable value of property is de¬ 
termined by the board of equalization 
for the purpose of allocating sub¬ 
sidies among school districts, a 
school district feeling aggrieved may 
object, whereupon the board shall 
grant a hearing and afford the dis¬ 
trict an opportunity to submit evi¬ 
dence and present argument.—Glen 
Alden Coal Co. v. O’Neil, 79 A.2d 646, 
367 Pa. 63. 

26. Neb.—Boyd County v. State 
Board of Equalization and Assess¬ 
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ment, 296 NW. 162, 138 Nob 896, 
followed in Knox County v State 
Board of Equalization and Assess 
ment, 296 NW. 167, 138 Neb 895 


28. Pa—Glen Alden Coal Co. v 
O’Neil, supra. 

29. Nev.—Nevada Tax Commission 
v. Campbell, 136 P. 609, 36 Nev 
319 

61 C J. p 755 note 01. 

30. Colo—MacGlnnls v. Denver 
Land Co, 6 P.2d 919, 90 Colo. 72, 
followed in Adams v. City and 
County of Denver, 6 P.2d 923, 90 
Colo. 81, and MacGlnnls v. Hudson, 
6 P.2d 923, 90 Colo. 82. 

Statute held merely directory 

Colo —MacGlnnls v Denver Land Co , 
6 P.2d 919, 90 Colo. 72, followed in 
Adams v. City and County of Den¬ 
ver, 6 P.2d 928, 90 Colo. 81, and 
MacGinnis v. Hudson, 6 P.2d 923, 
90 Colo. 82. 

31* Neb.—Boyd County v. State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 152, 138 Neb 896, 
followed in Knox County v. State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 157, 188 Neb. 895. 


27. Neb — Corpus Juris olted In 

Boyd County v. State Board of 
Equalization and Assessment, 296 
NW 152, 166, 138 Neb. 896, fol¬ 
lowed in Knox County v. State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 167, 138 Neb 895 
Pa.—Glen Alden Coal Co. v. O’Neil, 
79 A.2d 645, 367 Pa. 63. 

61 C.J. p 755 note 90. 
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hearing to show cause, to establish that the proposed 
increased assessment is excessive. 82 

d. Judgment or Decision 

(1) In general 

(2) Conformance of assessment rolls or 

lists 

(1) In General 

In general a decision of the state equalization board 
Is judicial in character and must be reasonable, in ac¬ 
cordance with the record and the law, and free from un¬ 
certainty. 

The decision of the state board of equalization is 
judicial in character, 83 and must be reasonable, not 
arbitrary or capricious, and must be in accordance 
with the record and the law. 34 However, it has 
been held that, while it may act in a quasi-judicial 
character, in no sense of the term do its conclusions 
constitute judicial acts so as to come within the 
scope or meaning of the term “the judicial power 
of this state” as contemplated by the constitution. 36 

Certainty. An order by a state board of equaliza¬ 
tion directing an increase of valuation on property 
appearing on the county's equalized assessment roll 
should so definitely and certainly describe the prop¬ 
erty the value of which is to be raised as to leave 
nothing for the local board to do except the minis¬ 
terial act of making the extensions; 36 and, if the 
order undertakes to confer on the county board the 
power to select from a greater amount of property 


of the same kind and description that property the 
valuation of which is to be increased, the order is 
void for uncertainty. 37 With respect to the un¬ 
certainty of a resolution of a state board of equaliza¬ 
tion, the fundamental rule that that is sufficiently 
certain which can be made certain is applicable. 38 

Effect of decision; void decision. Any error 
committed by a county board of equalization in 
raising the valuation of a class of property is 
cured by the action of the state board m raising 
the valuation on such property above that fixed 
by the county board. 39 It has been held that, if an 
order of a county board increasing an assessment 
pursuant to the direction of the state board is void, 
the entire assessment is not invalidated, but only the 
increase, so that the original assessment, as it 
existed prior to the attempted increase, is left in 
full force and effect. 40 Also, if the state board 
transcends its proper jurisdiction, by making an 
original assessment, it will not vitiate the whole 
tax. 41 Under a curative act equalizations have been 
held to be validated and declared legally cffccti\e 
unless the irregularity consisted of the omission of 
the jurisdictional steps essential to the observance 
of the constitutional guarantees. 42 

Certification of decision. While some statutes 
providing the time within which the state board shall 
certify the results of its equalization to the proper 
local officer have been construed as directory, not 
mandatory, 43 so that a failure so to do within the 


38. Aris—Tuma County v Arizona 
Edison Co. 18a P 2d 868, 65 Ariz 
832. 

% 

83. Mo—State v Merchants* & Min¬ 
ers* Bank. 213 S.W. 815, 279 Mo 
228. 

N D —Corpus Juris olted la Northern 
Pac. Ity Co v. State, N.D, 299 N 
W. 696, 699. 

61 C J p 756 note 95 

34. Neb —Boyd County v. State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 152, 138 Neb 896, 
followed In Knox County v State 
Board of Equalization and Assess¬ 
ment, 296 N.W. 157, 138 Neb 895. 
Decision held supported by record 
Neb.—Boyd County v. State Board 
of Equalization and Assessment, 
supra. 

Order held to oonforsn to law 

Or—State ex rel, Galloway v. Wat¬ 
son, 118 P.2d 107, 167 Or. 403. 
Deport to legislature 

An order of state tax commission, 
requiring county tax assessor to re¬ 
duce assessed valuations of buildings 
or structural improvements in stated 
percentages, was held not void be¬ 
cause of commission's failure to re¬ 
port facts involved to legislative as¬ 


sembly with view to amendment of 
statute authorizing such order — 
State ex rel Galloway v. Watson, su¬ 
pra 

Correct results insufficient evidence 

The state revenue department’s re¬ 
liance on incompetent and Insufficient 
evidence or use of improper methods 
of valuation in equalizing assess¬ 
ments of property in county does not 
invalidate resulting correct assess¬ 
ment.—People ex rel. Ruchty v. Saad, 
104 N E.2d 273, 411 Ill. 390 

35. Okl.—In re Assessment of Kan¬ 
sas City Southern Ry. Co., 33 P.2d 
772, 168 Okl. 495. 

36 . Ariz.—Corpus Juris quoted in 

Tuma County v Arizona Edison 
Co, 180 P 2d 868, 871, 65 Ariz 332 
—State v. Cull, 260 P. 1023, 32 Ariz 
532. 

37. Ariz —Corpus Juris quoted la 

Yuma County v. Arizona Edison 
Co, 180 P 2d 868, 871, 872, 65 Ariz 
332—State v. Cull, 260 P. 1023, 32 
Ariz. 532. 

Orders held void 

(1) An order directing a blanket 
Increase in assessment on three util¬ 
ity properties owned by taxpayer, 
without instructing how much of in¬ 
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crease was to be applied to each of 
the utilities, although the properties 
were separately listed and assessed 
on the taxpayer’s return, was void 
for indefiniteness—Tuma County v 
Arizona Edison Co., 180 P.2d 868, 
65 Ariz. 332 

(2) Other orders see. 

61 C J. p 756 note 97 [a]. 

38. Colo —MacGinnis v. Denver 

Land Co, 6 P 2d 919, 90 Colo. 72, 
followed in Adams v City and 
County of Denver, 6 P 2d 923, 90 
Colo. 81, and MacGinnis v. Hudson, 
6 P 2d 923, 90 Colo. 82. 

39. Wyo.—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo. 
461. 

40. Miss—Tatum v. Smith, 130 So 
683, 158 Miss. 611—Robertson v. 
First Nat Bank, 76 So. 689, 115 
Miss. 840. 

41. U.S.—Paul v. Pacific R. Co., C.C. 
Mo., 18 F.Cas.No.10.845, 4 Dill. 35 

48. Cal.—City of Compton v. Bo¬ 
land, 158 P 2d 397, 26 Cal.2d 310. 

43. Ky.—Ross v. First Nat. Bank, 
281 S W. 517, 213 Ky. 453. 

61 C.J. p 756 note 3. 
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time specified will not invalidate the taxes, 44 it 
has also been held that a board's failure to complete 
its work and certify its records to the county clerk 
before the prescribed date renders its orders in¬ 
valid. 46 The certificate of the state tax commission 
showing a reduction is admissible as evidence of 
such reduction, where it is not necessary that a 
certified copy of the commission's records be sub¬ 
mitted. 46 

Duty to publish equalised assessments. Where a 
statute so provides, it is the continuing duty of the 
department of revenue, which is a continuing body, 
to publish the equalized assessments of the property 
which is within its sphere; 47 and this duty is not 
affected by the fact that an earlier, or insufficient, 
or illegal publication has been made. 48 

Power of state board to enforce its decision. In 
some jurisdictions, under the course pointed out 
in the statutes, the state tax commission may en¬ 
force its equalized assessment either directly, or, if 
necessary, through the medium of the courts. 49 

(2) Conformance of Assessment Rolls or 
Lists 

The assessment rolls or lists In the counties must be 
corrected so as to conform to the decision of the state 
board of equalization, and the duty to do so rests on 
the county board of equalization or on the county clerk 
or other local officer. 

After the state board of equalization has acted 
and equalized between the counties, the assessment 
rolls or list in the counties must be corrected so 
as to conform to its action; 50 and if this is not 
done, they are incomplete, and an assessment of 
taxes thereon is void. 51 Thus, after certification 
of equalization by the state board, the only tax 
which may be extended on the tax rolls is that fixed 
in the last completed tax roll as equalized by the 
state board. 62 


Change by county board . Under some statutes 
the duty of changing the assessment rolls or lists 
so as to make them conform to the action of the 
state board of equalization devolves on the county 
board of equalization. 68 Where the county board has 
adjourned before receiving the order of the state 
board, it is its duty to reconvene, 54 and it can be 
compelled by mandamus to reconvene and to act. 55 
Where the statute so permits, however, the county 
board of equalization, if in session, receives the re¬ 
port of the state board of equalization, but if it is 
not in session at the time, the county clerk receives 
the report of the state board and adjusts the tax 
books in accordance therewith. 56 Ordinarily, the 
county board of equalization has no discretion as 
to the property to which a change in valuation 
ordered by the state board is to be applied; 57 and 
it may make the increase or decrease ordered with¬ 
out giving the various taxpayers a hearing, 68 its 
power being limited to the ministerial act of making 
the extensions ordered. 59 In such case, where its 
duty is merely to add or deduct the percentage or¬ 
dered by the state board to be added or deducted 
from the valuations of any particular class or classes 
of property from all of the property affected alike, 
its duty to act is merely ministerial; 60 and its 
failure to perform such duty is merely an irregu¬ 
larity which will not invalidate the tax, 61 it being 
sufficient and proper for the assessor, who is the 
clerk of the county board, to make the computa¬ 
tions and extensions on the assessment roll. 62 Un¬ 
der other statutes, the county board does not act 
in a purely ministerial character in carrying out the 
order of the state board and it need not make the 
change ordered by the state board by the same 
percentage of increase or decrease on all the tax¬ 
payers affected, 63 but it is the duty of the county 
board, in making the required increase or decrease, 


44. Ky.—Johnson v. Fordson Coal 
Co.. 281 & W. 472, 213 Ky. 445, 
error dismissed and certiorari de¬ 
nied 48 SCt. 82. 275 ti.S. 494, 72 
LEd 391. 

48. Ark —Arkansas Tax Commission 
v Ashby, 233 S.W.2d 861, 217 Ark 

759 

46. Ill—People v. Mobile A O. R. 
Co., 179 NE 875, 847 Ill. 400. 

47. Ill.—People ex rel. Little v. Col¬ 
lins, 53 N E 2d 853, 386 Ill. 83 

48. Ill.—People ex rel. Little v. Col¬ 
lins, supra. 

49. Ky*—Fayette County v. Wells, 
243 S.W. 4, 195 Ky. 608. 

60. MisS.—Marathon Lumber Co. V. 

State, 108 So. 798. 139 Miss. 125. 

61 C.J. p 756 note L 


51. Vt.—Henry v. Chester, 16 Vt. 

460. 

53. Wash.—Ballard v. Wooster, 45 
P.2d 511, 182 Wash. 408. 

63. Wyo—Bunten v. Rock Springs 
Grazing Ass'n, 215 P. 244, 29 Wyo. 

461. 

64. Wyo.—-Bunten v. Rock Springs 
Grazing Ass'n, supra. 

61 C J p 756 note 7. 

65. Wyo.—Bunten v. Rock Springs 
Grazing Ass'n, supra. 

66 . Mo—First Trust Co. of St Jo¬ 
seph v Wells, 23 S W 2d 108, 324 
Mo 306 

61 C.J. p 756 note 9. 

57. Ariz —State v. Cull, 260 P. 1023, 
32 Ariz. 532. 

61 C.J. p 756 note 10. 
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58. Ky.—Farm Bureau of Calloway 
County v. Pool, 265 S W. 809, 205 
Ky. 365. 

61 C.J. p 757 note 11. 

69. Ariz.—State v. Cull, 260 P 1023, 
82 Ariz. 632. 

60. Wyo.—Bunten v. Rock Springs 
Grazing Ass'n, 216 P 244, 29 Wyo 
461. 

61. Wyo—Baker v. Paxton. 215 P. 
257, 29 Wyo. 500. 

61 C.J. p 757 note 14. 

63. Wyo.—Baker v. Paxton, supra— 
Bupten v. Rock Springs Grazing 
Ass’n, 215 P. 244, 29 Wyo. 461. 

83. Miss —Taylor v. State, 83 So. 

810, 121 Miss. 771. 

61 C.J. p 757 note 16. 
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to equalize among the individual taxpayers whose 
property is affected by the order. 64 

Where the state board of equalization has de¬ 
termined and fixed the valuation of a class of prop¬ 
erty, the county board is bound thereby, 66 and can 
neither increase nor reduce it; 66 but it is required 
to comply with the order of the state board as to 
the amount of increase or decrease to be made. 67 
If it changes the aggregate valuation of a class of 
property from that fixed by the state board, it ex¬ 
ceeds its power and its action is of no effect; 68 
and it is the duty of the county clerk to disregard 
the action of the county board and to adjust the 
tax books according to the orders of the state 
board, 69 and mandamus will lie to compel him to 
do so. 70 If the county board fails to comply with 
the order of the state board as to a change in the 
valuation of a class, mandamus will lie to compel 
it to do so. 71 

Change by county clerk or other local officer . 
Under some statutes the action of the state board is 
certified to the county clerk or some other local 
officer who extends on the assessment rolls the 
changes in valuation which have been ordered. 72 
In some jurisdictions it is the duty of the county 
clerk, on receipt of the statement from the state 
board of equalization showing its action, to extend 
it on the tax rolls without any specific order there¬ 
for, 73 and his duty to act is mandatory. 74 He must 
not extend the changes in valuation to property 
other than that ordered by the state board; 75 and 
he should make the changes in the assessments 


ordered by the state board in the manner contem¬ 
plated by the statutes. 76 Thus, a county assessor 
is precluded from asserting that the state board of 
equalization acted arbitrarily, capriciously, and 
without authority of law, as a ground for his re¬ 
fusal to perform the ministerial duty of extending 
such valuations on the tax rolls. 77 However, since 
this work is not a part in the levy and assessment 
of the taxes, 78 but merely a step in the method 
of their collection, a purely ministerial function, 79 
the same degree of strictness as to the manner of 
the discharge of this duty is not required as m the 
proceedings for the assessment and levy of the 
tax. 80 

§ 504. - Review of Proceedings of State 

Board by Courts 

Except In so far as statutes authorize a review of 
the determinations of a state board of equalization, such 
determinations are ordinarily final and not reviewable 
except for Jurisdictional defects. 

Where statutes provide therefor, the determina¬ 
tions of a state board of equalization may be re¬ 
viewed by the courts on appeal. 81 However, it is 
not necessary that a right of appeal to the courts 
to determine the correctness of the decision of the 
state board of equalization should be provided. 82 
Accordingly, unless otherwise provided by statute, 
a decision of the state board, within the scope of 
its authority, is final ; 83 and the courts cannot 
interfere with the judgment of a board of equaliza¬ 
tion when it is honestly and legally exercised, 84 


64. Mias—Taylor v. State, supra. 

61 C.J p 767 note 17 
05. Miss—Taylor v State, supra. 
Mo —Mercantile Trust Co v. 

Schramm, 190 S.W. 886, 269 Mo 
489. 

66. Mo.—State ex rel. Thompson v 
Dirckx, 11 S W 2d 88, 321 Mo 345 

61 C.J. p 767 note 19. 

67. Miss —Taylor v. State, 83 So. 
810, 121 Miss. 771. 

61 C J P 757 note 20 

08. Mo—State ex rel. Thompson v. 

Dirckx, 11 S W 2d 38, 321 Mo. 345. 
61 C.J. p 767 note 21. 

69. Mo.—State ex rel. Thompson v. 
Dirckx, supra—State v. Bethards, 
9 S.W.2d 603, 320 Mo. 1164. 

70* Mo.—State ex rel. Thompson v, 
Dirckx, 11 S W.2d 38, 321 Mo. 345 
—State ex rel. Thompson v Beth¬ 
ards, 9 S.W 2d 603, 320 Mo 1164. 

71. Ky.—Fayette County v. Wells, 
243 S.W. 4. 196 Ky. 608. 

61 C.J. p 767 note 24. 

78. Ohio. — Hammond v. Winder, 126 


N.E. 409, 100 Ohio St. 433, 24 A.LR 
318. 

73. Ill.—People v. Mobile & O R 
Co., 179 NE 875, 347 Ill 400 

Okl—Carrico v. Crocker, 133 P. 181, 
38 Okl. 440. 

61 C J p 757 note 26. 

74. Ill.—People v. Mobile & O R 
Co, 179 NE 875, 347 Ill 400 

Ohio.—Hammond v. Winder, 126 N 
E. 409, 100 Ohio St. 433, 24 A L R 
318. 

76. Kan.—Atchison, etc, R. Co v. 
Sumner County, 92 P. 590, 76 Kan 
618 

C1CJ p 757 note 28 

76. Mont—Morse v. Kroger, 285 P 
185, 87 Mont. 54. 

61 C J. p 757 note 29. 

77. Wash.—State v. Wiley, 30 P.2d 
958, 176 Wash. 641. 

78. Mont.—Morse v. Kroger, 285 P. 
185, 87 Mont. 54. 

79. Mont.—Morse v. Kroger, supra 

80. Mont.—Morse v. Kroger, supra 

61 C.J. p 767 note 32. 

8I« Okl.—Indian Territory Illumi- 
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nating Oil Co. ▼. State Board of 
Equalization, 41 P.2d 453, 170 

Okl 516 

82. U.S —McLeod v. Receveur, Ind , 
71 F 455, 18 C.C A. 188. 

83. Pa —School Dist. of Newport 
Tp. in Luzerne County v State Tax 
Equalization Board, 79 A 2d 641, 
366 Pa 603. 

61 C J p 768 note 35 

84L Colo —MacGinnls v. Denver 

Land Co, 6 T 2d 919, 90 Colo 72. 
followed in Adams v. City and 
County of Denver, 6 P 2d 923, 90 
Colo 81, and MacGinnls v. Hudson, 
6 P.2d 023, 90 Colo. 82. 

Ill —People ex rel. Ruchty v. Saad, 
104 N E.2d 273, 411 Ill. 390. 

Mo—State ex rel. City of St. Louis 
v Caulfield, 62 S.W.2d 818, 333 Mo. 
270 

N D —Corpus Juris cited in Northern 
Pac Ry. Co. v. State, 299 N W 696, 
700, 71 N.D. 93. 

Wyo.—Corpus Juris cited in state ex 
rel. Greenwood v. Pearson, 26 P.2d 
641, 643, 46 Wyo. 307. 

61 C.J. p 758 note 37. 
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without gross excessiveness or discrimination.* 5 
Thus, a court is powerless to substitute its judg¬ 
ment for that of the board as to value, 86 or to re¬ 
view any errors of judgment which it may make. 67 

Review may nevertheless be had, even in the ab¬ 
sence of a statute providing therefor, as to juris¬ 
dictional matters, as with respect to the valuation 
fixed by the board as not exceeding fair cash value, 
which is a jurisdictional limitation. 68 Accordingly, 
a writ of certiorari is the proper means by which 
to secure a review of the action of the state board of 
equalization in order to determine whether or not 
it has exceeded its jurisdiction, 86 although as long 
as the taxpayer is not assessed more than the law 
provides, and in the absence of some well defined 
meaning and established scheme of discrimination, 
or some fraudulent action, he has no cause of com¬ 
plaint on certiorari of an action of the state board 
of equalization. 90 So also, a writ of mandamus is 
the proper form of relief by which to question the 
propriety of the inclusion by the state board of 
equalization of a certain class of property m its 
determination of the aggregate valuation of the 
taxable property in a taxing district. 91 It has been 
held that the decision of the state board, however, 
is not final or conclusive as against a reassessment 


or back assessment on omitted or undervalued prop¬ 
erty. 92 

Collateral attack . Where the board acts within 
its jurisdiction, its judgment, in the absence of 
fraud, is not open to collateral impeachment; 93 and 
any error in its judgment or mistake in its con¬ 
clusions can be asserted, if at all, only in some di¬ 
rect proceeding. 94 However, a void judgment of 
the state board of equalization may be attacked 
collaterally. 95 So an order by the state board, void 
for want of jurisdiction 96 or because of fraud, 97 
or an order incapable of execution because of un¬ 
certainty, 98 may be attacked collaterally. If the 
state board acts in an arbitrary, capricious, and 
fraudulent manner, 99 or if it is guilty of intentional 
and systematic discrimination, 1 or violates the law 
in a matter not involving discretion, 2 such action 
will authorize the interference of a court. A finding 
of the board on the evidence, while acting in good 
faith and within its jurisdiction, will not be an¬ 
nulled by injunction ; 3 and a mere mistake, an ac¬ 
cidental discrimination by the board of equalization, 
will not authorize an injunction. 4 

Who may seek review . Where statutes provide 
for an appeal, such provisions are controlling as to 
the right to appeal, the conditions under which such 
right may be exercised, and related matters. 5 A 


85. Mo.—Bank of Carthage v. Thom¬ 
as, 48 S.W.2d 930, 330 Mo. 19. 

86. N Y —People v. McCarthy, 8 N. 
E. 85, 102 NY. 630 

Wyo—Bunten v. Rock Springs Graz¬ 
ing Ass’n, 215 P. 244, 29 Wyo. 461 

87. Neb.—Scotts Bluff County v. 
Slate Board of Equalization and 
Assessment, 11 NW2d 453, 143 
Neb. 837. 

61 C J. p 768 note 39 

88. Okl—Sinclair Prairie Oil Co. v. 
State, 60 P 2d 160, 174 Okl. 109. 

Presumption of correctness of deter, 
minatlon 

Okl —Sinclair Prairie Oil Co. v. State, 
supra. 

Evidence held to sustain board’s de¬ 
termination 

Okl —Sinclair Prairie Oil Co. v. 
State, supra. 

89. Idaho —Orr v. State Board of 
Equalization, 28 P. 416, 3 Idaho 
190. 

Mo—State ex rel. Johnson v. Mer¬ 
chants' & Miners' Bank, 213 S.W. 
815, 279 Mo. 228. 

90. N.M.—South Spring Ranch & 
Cattle Co. v. State Board of Equal¬ 
ization, 139 P. 169, 18 N.M 531. 

91. N.Y.—^New York v. Schoeneck, 
158 N.Y.S. 595, 93 Misc. 645, af¬ 
firmed 159 N Y.S, 1305, 174 App. 
Div. 901. 


92. Tenn—State v. Taylor, 104 SW 
242, 119 Tenn. 229. 

93. N.D —Corpus Juris cited in 
Northern Pac. Ry Co. v. State, 299 
NW. 696, 700, 71 N.D. 93. 

61 C.J. p 768 note 41. 

Intervention in suit to oompel obedi¬ 
ence 

Where state board of equalization 
raised assessed valuation of all prop¬ 
erty, individual taxpayer was held 
not authorized to intervene and as¬ 
sert that state board acted arbitrari¬ 
ly, capriciously, and without author¬ 
ity of law, in proceeding against 
county assessor to compel extension 
of such assessed valuation on tax 
rolls—State v. Wiley, 30 P 2d 958, 
176 Wash 641. 

94. Colo.—People v. Pitcher, 156 P 
812, 61 Colo. 149. 

61 C J. p 758 note 42. 

95. Mo —State ex rel. Johnson v 

I Merchants’ & Miners' Bank, 213 
S W. 815, 279 Mo. 228. 

61 C.J. p 758 note 43. 

96. Neb—Hacker v. Howe, 101 N.W. 
255, 72 Neb. 385 

61 C J p 758 note 44. 

97. Neb. —Hacker v. Howe, supra. 
Tenn.—Briscoe v. McMillan, 100 S 

W. Ill, 117 Tenn. 115. 

98. Ariz.—State v. Cull, 260 P. 1023, 
82 Ariz. 532. 


99. Wyo—Bunten v. Rock Springs 
Grazing Ass'n, 215 P. 244, 29 Wyo 
461 

61 C J. p 758 note 47. 

Evidenoe held not to show fraud 

Wyo—State ex rel Greenwood v 
Tearson, 26 P 2d 641, 46 Wyo 307 

1. Wyo —Bunten v Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo 
461 

2. Ariz.—State v. Superior Court of 
Cochise County, 249 P. 768, 30 Ariz 
620 

3. Ky—Ray v. Armstrong, 131 SW. 
1039, 140 Ky 800 

61 C J p 759 note 67. 

4. Wyo—Bunten v. Rock Springs 
Grazing Ass’n, 215 P. 244, 29 Wyo 
461. 

5. Okl —Indian Territory Illuminat¬ 
ing Oil Co v State Board of Equal¬ 
ization, 41 P 2d 453, 170 Okl 616. 

61 C J p 758 note 36 

Railroad or publlo service corpora¬ 
tion 

Private individual or corporation 
other than railroad or public service 
corporation does not have right to 
appeal from order of state board of 
equalization equalizing value of prop¬ 
erty, since not "aggrieved person” 
within meaning of act authorizing 
appeal—In re Barnsdall Refineries, 
42 P 2d 256, 171 Okl. 184—In re 
Barnsdall Oil Co., 42 P,2d 256, 171 
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municipal corporation has a legal right to have the 
question determined by the courts as to the legality 
of the acts of the state board of equalization. 6 A 
private citizen is a proper person to act as relator 
in an action of mandamus to compel a county of¬ 
ficer to disregard a void order of the state board of 
equalization. 7 However, a taxpayer cannot object 
to the application to his property of the equalization 
factor required by the state revenue department 
in raising the assessed value of property in the 
county to the estimated full fair cash value thereof 
by an order equalizing the assessments of such prop¬ 
erty; 8 at least, he cannot object unless, by reason 
thereof, his own taxes have been increased. 9 It has 
been held that, where it is required that all property 
be assessed at its true cash value, if a general in¬ 
crease ordered by the state board operates so as 
to increase the assessment of an individual above 
its true cash value, such person may invoke a court 
of equity to restrain such increase as to him; 10 but 
there is other authority which holds that the fact 
that the decision of the state board in raising the 
valuation of the property in a county results in the 
overvaluation of the property of an individual does 
not deprive such person of any constitutional or 
statutory right. 11 A statute authorizing one or more 
parties to sue or defend for the benefit of all does 


not apply to the proceedings before a board of 
equalization, as discussed supra § 503 a, or to an 
appeal from the order of such board. 12 

Time to question validity of board’s action An 
action to enjoin an increase in the assessment of 
certain property ordered by the state board of 
equalization on the ground that the increase was 
ordeied in violation of the statute and that it was 
not a valid exercise by the board of its power may 
be brought as soon as the assessment is definitely 
fixed. 13 

Disposition; presumptions . In proceedings to re¬ 
view the action of the state tax commission or 
equalizing agency, the general rules governing the 
disposition of cases on review, where appropriate, 
have been applied. 14 In general, the courts will 
tend to support the validity of the determinations of 
a state board of equalization 15 and, in the absence 
of proof to the contrary, must presume that the 
board fully performed its duty, 16 that it acted legal¬ 
ly, 17 and that, when it fixed the valuation, it exer¬ 
cised its honest judgment. 18 So also it has been 
held that on review a presumption exists in favor 
of the correctness of the determination of value 
fixed by the equalization board, 19 and its rulings, 
if at all ambiguous, will be aided by construction 
so as to keep them, if possible, within the jurisdiction 


Okl 184—Indian Territory Illuminat¬ 
ing Oil Co v State Board of Equali¬ 
zation. 41 P 2d 453, 170 Okl 516- 
Commonwealth Oil & Gas Co v State 
Board of Equalization, 41 P 2d 455, 
170 Okl 619—Sinclair Prairie Oil Co 
v State Board of Equalization, 41 P 
2d 466. 170 Okl 619—Stanolind Crude 
Oil Purchasing- Co. v State Board of 
Equalization, 41 P.2d 456, 170 Okl 

520—Texas Co. v. State Board of 
Equalization, 41 P.2d 457, 170 Okl. 

619—Carter Oil Co v State Board of 
Equalization, 41 P.2d 457, 170 Okl 

619 

Bight limited to equalisation pro¬ 
ceedings 

Under statute providing that any 
person, county, or municipality af¬ 
fected thereby may appeal to su¬ 
preme court from any Anal decision 
of state board of equalization and as¬ 
sessment with respect to valuation 
of any real or personal property, 

right of appeal is limited to proceed¬ 
ings for equalization of assessments; 
and proceeding in which airlines op¬ 
erator sought review and adjust¬ 
ment of flight equipment values, as 
determined by tax commissioner, be¬ 
cause of alleged errors in method of 
computation and elements entering 
into value, was not a proceeding for 
equalization of assessments within 
purview of statute.—Mid-Continent 
Airlines v. State Board of Equaliza¬ 


tion & Assessment, 48 NW2d 81, 

154 Neb 371 

6. NY —City of New York v. Schoe- 
neck, 158 NYS 595, 93 Misc 645, 
affirmed 159 N Y S. 1105, 174 App. 
Div 901. 

7. Ind —Hamilton v. State, S Ind 
452. 

8. Ill —People ex rel Ruchty v 

Saad, 104 N E 2d 273, 411 Ill 390 

9. Ill—People ex rel Ruchty v 

Saad, supra 

10. Okl—Weber v. Dillon. 54 P 894, 
7 Okl 668, appeal dismissed 22 
S.Ct. 931, 46 LEd 1262 

11. Colo —First Nat. Bank v Pat¬ 
terson, 176 P 498, 66 Colo. 166. 

12. Okl —Hyde v State Board of 
Equalization, 162 P.2d 176, 196 Okl. 
28. 

13. Ind—Gray v. Foster, 92 NE 7, 
46 Ind App 149. 

14. Mich.—Board of Education of 
City of Grand Rapids v Michigan 
State Tax Commission, 288 N.W 
331, 291 Mich. 60. 

Order affirmed by divided court 

Mich—Board of Education of City 
of Grand Rapids v. Michigan State 
Tax Commission, supra. 

15. Colo —MacGinnis v Denver 

Land Co., 6 P 2d 919, 90 Colo 72, 
followed in Adams v, City and 
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County of Denver, 6 P 2d 923, 90 
Colo 81, and MacGinnis v Hud¬ 
son, 6 P 2d 923, 90 Colo. 82. 

16. Colo—MacGinnis v Denver 
Land Co.. 6 P 2d 919, 90 Colo. 72. 
followed in Adams v. City and 
County of Denver, 6 P 2d 923, 90 
Colo 81, and MacGinnis v. Hudson, 
6 P 2d 923, 90 Colo. 82. 

61 C J p 768 note 61. 

Dealings with aggregate values 
Nothing to contrary appearing, 
court must assume equalization 
board, in passing equalization reso¬ 
lution, dealt with aggregate values 
of classes of property, which could 
not be deemed original assessment — 
MacGinnis v. Denver Land Co., 6 P 
2d 919, 90 Colo 72, followed In 

Adams v. City and County of Den¬ 
ver, 6 P 2d 923, 90 Colo. 81. and Mac¬ 
Ginnis v Hudson, 6 P.2d 923, 90 Colo 
82 

17. Wyo—Bunten v. Rock Springs 
Grazing Ass’n, 215 P 244, 29 Wyo 
461. 

61 C J p 768 note 52. 

18. Ariz —United Globe Mines v 
Gila County, 100 P. 774, 12 Ariz 
217. 

61 C J. p 768 note 63 

19. Okl.—Stanolind Crude Oil Pur¬ 
chasing Co. v. State Board of 
Equalization, 49 P.2d 1089, 174 Okl 
320. 
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of the board. 20 Accordingly, as a general rule, 
in the absence of a showing of substantial error, the 
determination of the tax equalization agency will 
be confirmed. 21 Where, under the statutes, individ¬ 
ual assessments are to have been reviewed by a re¬ 
viewing board and the local districts equalized by 
the county board of equalization before the assess¬ 
ment rolls are laid before the state board, it must 
be presumed that, when the assessment roll is laid 
before the state board, the various taxpayers, own¬ 
ers of any class of property in the county, stand 
on an equal footing, and that the valuations of their 
respective properties have been fully equalized. 22 

§ 505, — Review of Proceedings of State 
Board by Administrative Board 

A state tax commission may have the power to re¬ 
view the action of the equalization boards, Including the 
state equalization board. 

A state tax commission may be given full and 
adequate power to review the work of the equaliza¬ 
tion boards; 23 and even though the action of the 


state board of equalization in the first instance 
completes the assessment judgment, that fact does 
not preclude a revision of such judgment by the 
tax commission. 24 However, its revision of the as¬ 
sessments, in so far as it affects the equalization 
of the values of property among the respective 
counties of the state, whether such revision is made 
before or after the state board has acted, may be 
made subject to the approval of that board. 26 Ac¬ 
cordingly, after the various assessment rolls have 
been passed on by the several boards of equaliza¬ 
tion, but before delivery of the tax rolls to the prop¬ 
er officers for collection, the commission may be 
entitled to hold hearings to determine whether any 
property thereon has been improperly valued, and 
it can raise or lower the assessment valuation of real 
or personal property to conform to the facts as it 
finds them. 26 

County board . A county board of equalization 
cannot, in the absence of statutory authorization, 
correct any error of a state board in the valuation 
of property. 27 


B. REVIEW OR CORRECTION BY ASSESSORS 


§ 506. Authority and Powers of Assessors 

The powers of assessors with respect to the amend¬ 
ment or correction of tax assessments depend on con¬ 
stitutional and statutory provisions. 

In the absence of relevant constitutional provi¬ 
sions, the powers of assessors or assessing boards 
with respect to the amendment or correction of as¬ 
sessments are purely statutory, no authority existing 
for any action to be taken thereby unless it is con¬ 
ferred expressly or by clear implication. 28 No 
powers, it has been held, are to be implied in this 
connection except such as are necessary to carry 
into effect the powers expressly conferred on the 
assessors, 29 but the action is to be sustained where 
there has been no substantial departure from the 


statute. 30 Statutes authorizing the making of 
changes or corrections by assessors do not restrict 
their power to the assessments of natural persons, 
but the assessments of corporations also are within 
the scope of such power, where no such restriction 
is essential on a reasonable construction of the 
provisions, in the light of their purpose as remedial 
legislation. 81 

Exclusiveness of statutory remedy . Where pro¬ 
ceedings for review and correction by the assessors 
have been provided, it has been held that such pro¬ 
ceedings are the only remedies available in the first 
instance, and that a failure to resort thereto will 
bar the taxpayer from subsequently obtaining relief 
in a different manner; 32 the rule does not apply, 


20. Colo—People v. Pitcher, 150 P. 
812, 61 Colo. 149. 

61 C J. p 759 note 54. 

21. N Y.—People ex rel. Saratoga 
County v State Tax Commission, 
297 NTS. 260, 251 App.Dlv. 915, 
motion denied People ex rel. Sara¬ 
toga County v. State Tax Commis¬ 
sion of N. Y, 298 N.Y.S. 998, 252 
App.Dlv. 706, affirmed 12 N.E.2d 
480, 276 N.Y. 529. 

22. Wyo.—Bunten v. Rock Springs 
Grazing Ass'n, 215 P. 244, 29 Wyo. 
461. 

23. Mo.—Brinkerhoff-Faris Trust & 
Savings Co. V. Hill, 19 S.W.2d 746, 
323 Mo. 180, reversed on other 


grounds 50 S.Ct. 451, 281 U.S. 673, 
74 LEd. 1107. 

State tax commissions and other 
state agencies or officers having 
general supervision over entire 
revenue system see supra 9 489 c. 

24. Mo.—Brinkerhoff-Faris Trust St 
Savings Co. v. Hill, supra. 

61 C.J. p 759 notes 66, 67. 

25. Mo.—Brinkerhoff-Faris Trust St 
Savings Co. v. Hill, supra. 

61 C.J. p 759 note 67. 

20. Mo.—Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, supra. 

61 C.J. P 759 note 66. 

27. Mo.—State v. Dirckx, 11 £LW. 
2d 88, 821 Mo. 845. 
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SD—Sioux Falls Savings Bank v 
Minnehaha County, 185 N.W 689, 
29 SD. 146, Ann Cas 1914D 910 

28. Colo.—Denver v. Pitcher, 129 P 
1015, 54 Colo. 203. 

61 C.J. p 759 note 69. 

29. Conn—Bridgeport Brass Co. v. 
Drew, 128 A. 413, 102 Conn. 206 

3a N.Y.—People v. Barker, 32 N.Y 
S. 485, 11 Mlsc. 262, affirmed 33 N 
Y.S. 1132, 86 Hun 283, affirmed 42 
N.B. 543, 146 N.Y. 404. 

31. N.Y.-—People v. Barker, 85 N.B. 

657, 140 N.Y. 437, 23 L.R.A. 785. 

61 C.J. p 760 note 72. 

82. Md.—Schluderberg v. City of 
Baltimore. 135 A. 412, 151 Md. 603 
61 C.J. p 760 note 78. 
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however, as to jurisdictional matters, and where the 
assessment is, or is claimed to be, wholly void 
through a want of jurisdiction to assess it, that 
matter can be raised without first proceeding ac¬ 
cording to the statutes providing for reviews by 
assessors. 3 * 

Estoppel . The circumstance that, in the making 
of the original assessment, the assessor neglected 
his duty, by accepting an improper return made by 
the taxpayer, does not bar assessors from thereaft¬ 
er exercising their powers with respect to the cor¬ 
rection or review of the assessment. 84 

§ 507. - Correction in General 

Under statutory authorization tax assessors may cor¬ 
rect errors and omissions In the assessment. 

Under statutory authorization assessors may cor¬ 
rect errors and omissions in the assessment, 36 or 
refer the assessment to a board for action. 36 Stat¬ 
utes dealing with correction of errors in the assess¬ 
ment roll or tax list have been construed as apply¬ 
ing only to errors for the current year. 37 Where 


an official in whom is vested the powers of a board 
of assessors lacks express power to change assess¬ 
ments revised by a board of tax relief, his power 
to do so will not be implied, 38 and the fact that a 
taxpayer relies on hi6 action does not make it 
binding on the taxing unit. 39 Where a county 
officer is authorized to correct assessments m re¬ 
spect of omissions, he may not under such au¬ 
thorization correct an assessment in respect of 
something not an omission. 40 Statutes authorizing 
assessment of omitted property do not authorize re¬ 
valuation or reassessment of property which has al¬ 
ready been assessed; 41 but, under statutes permit¬ 
ting additional assessment where property has been 
cither omitted or erroneously assessed, a supple¬ 
mental assessment is proper where there has been 
an erroneous assessment even though not an omis¬ 
sion. 42 

Corrections held, under various statutes, to be 
within the power of tax assessors include changes 
m the description of the property assessed, 43 al¬ 
though the right to correct fundamental error in 
description has been denied; 44 changes in the divi- 


33. N.Y —People ex rel. Erie R Co 
v. State Tax Comm lesion, 158 NE 
884, 246 NY 322. 

61 C.J. p 760 note 74. 

34. Ky—Bell v. Lexington, 85 SW. 
1081, 120 Ky 199. 27 Ky.L. 691, 
affirmed 27 S Ct. 87. 208 U.S 323, 61 
LEd. 204. 

35. Fla.—State ex rel. Ranger Real¬ 
ty Co. v. Lummus. 149 So. 660, 111 
Fla. 746. 

Vt—Fairbanks, Morse & Co v. Har¬ 
vey, 47 A 2d 128, 114 Vt. 426. 

Wyo —Corthell v. Board of Com’rs 
of Albany County, 8 P.2d 812, 44 
Wyo. 71. 

Delegation of power 

County auditor could not delegate 
power to correct error in tax list to 
county treasurer.—Muscatine Light¬ 
ing Co. v. Fitchforth, 243 N.W. 292, 
214 Iowa 962. 

Duty of assessor 

Under some statutes a tax assessor 
owes continuing duty to prepare le¬ 
gal tax roll, and has ample power to 
correct mistakes by forthwith mak¬ 
ing necessary changes, and officer 
having actual custody of tax roll 
must permit access thereto by asses¬ 
sor to make necessary changes.— 
State ex rel. Ranger Realty Co. v. 
Lummus, 149 So. 660, 111 Fla. 746. 

36. Tex.—Whelan v. State, Civ.App., 
262 S.W.2d 271. 

Yaluatloa 

If the assessor agrees to a valua¬ 
tion rendered by taxpayer, the as¬ 
sessor makes the rendered valuation 
the assessed valuation, but if asses¬ 


sor does not agree, he is required to 
note the assessed value on the valu¬ 
ation list rendered, subject, in either 
case, to final action by the board of 
equalization, and an assessor-collec¬ 
tor acted properly in referring de¬ 
fendants’ rendition of property value 
and inventory filed with assessor in 
his official capacity to the board of 
equalization for inspection, correc¬ 
tion, and equalization —Whelan v. 
State, supra. 

37. Okl.—Dyer v. Dalton, 174 P.2d 
252, 197 Okl. 601. 

38. Conn —Bridgeport Brass Co v 
Drew, 128 A. 413, 102 Conn. 206. 

Compromise of litigation 

Tax commissioner, who has power 
of board of assessors, has no implied 
authority to compromise impending 
litigation concerning overassess¬ 
ments of property.—Bridgeport Brass 
Co. v. Drew, supra. 

39. Conn—Bridgeport Brass Co. v. 
Drew, supra. 

40. Iowa—Muscatine Lighting Co 
v. Pitchforth, 243 N.W. 292, 214 
Iowa 952. 

Wrong amount 

Property erroneously assessed with 
respect to amount was not “omitted” 
or “withheld, overlooked, or from 
any other cause not listed and as¬ 
sessed,” hence county treasurer 
could not make correction.—Musca¬ 
tine Lighting Co. v. Pitchforth, su¬ 
pra. 

41. Okl.—State v. R. C Jones & Co., 
85 P.2d 908, 169 Okl. 88. 
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Wash —E K. Wood Lumber Co v 
Whatcom County, 104 P 2d 762, 5 
Wash.2d 63 

42. La—Whitney Nat. Bank of New 
Orleans v. Socola Rice Mill Co, 
App, 159 So 424, affirmed 162 So 
651, 182 La. 879. 

Where rice mill machinery was 
erroneously assessed as personalty 

but was not omitted from original as¬ 
sessment, supplemental assessment 
adding machinery to assessment on 
realty was not error, where assess¬ 
ment did not increase valuation of 
property but merely changed classi¬ 
fication by correcting assessor's er¬ 
ror —Whitney Nat Bank of Now 
Orleans v. Socola Rice Mill Co, su¬ 
pra. 

43. Okl—Copeland v Tucker, 185 P 
2d 192, 199 Okl. 211 

Pa—Assessment of Taxes in Home¬ 
stead Borough, 20 Pa.Dist. 661 
••B.W.” to M N.E." 

A deputy assessor’s correction of 
an erroneous description of land in 
an assessment roll by drawing a line 
through “S W %” and writing over it 
“N E % ” was authorized —Gayle v 
Slicer, 178 So. 498, 188 La. 940 

44. N.M—Baltzley v. Lujan, 212 P 
2d 417, 53 N.M. 602. 

Must resort to oourt 

Under statute, if fundamental er¬ 
ror arises in description of land by 
assessing authorities, the power to 
correct error on tax rolls of county 
lies in district court by proper pro¬ 
ceedings, and error cannot be cor¬ 
rected by county treasurer.—Baltz¬ 
ley v. Lujan, supra. 
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si on and apportionment of assessments; 45 changes 
with respect to the allowance of exemptions; 46 
corrections in the extension of the tax; 47 and 
changes with reference to computation of the tax. 48 
Moreover, where the assessors are, by statute, given 
the power, under certain circumstances, to strike 
assessments from the roll, they may take an assess¬ 
ment off entirely in cases falling within the terms 
of the statute. 49 If the assessor's power of cor¬ 
rection is limited to cases where it is apparent from 
the assessment book what was intended, no au¬ 
thority exists to correct errors which can be made 
to appear only by a resort to evidence outside such 
book 60 

Change in name or status of person assessed. 
Under some statutory provisions, the assessors have 
power to make changes in stating the status of the 
persons assessed, if they are holding the property 
in a representative capacity, 51 and changes in the 
names of the persons assessed. 62 Thus, it has been 
held that the power is broad enough to permit of 
their striking out names of persons erroneously in¬ 
serted in the assessment, 63 and, conversely, to al¬ 
low them to make an addition of the names of per¬ 
sons not previously named, where the names are 
already given in the detail required by* statute but 
the addition is made to be even more exact. 54 On 
the other hand, under some statutes after the as¬ 
sessor has completed his assessment he may make 


changes therein only pursuant to the precept of the 
county commissioners, and, in the absence of au¬ 
thorization by the county commissioners, a change 
by the assessor with respect to the owner of assessed 
property is invalid. 66 

Clerical errors and ^regularities. The right to 
make corrections at certain times and under certain 
circumstances has been held, according to some 
authority, to be dependent on the question of wheth¬ 
er the errors sought to be corrected are merely 
clerical or otherwise, 56 and clerical errors are 
open to correction 57 at any time. 68 Where the stat¬ 
ute authorizes correction of clerical omissions or 
mistakes by the assessors or board of relief, assess¬ 
ments not acted on by the voard of relief remain 
within the power of the assessors to correct, 59 and, 
conversely, where the appellate jurisdiction of the 
board of relief has been invoked and exercised, the 
assessors lack jurisdiction to correct even clerical 
omissions or errors. 60 Where the distinction be¬ 
tween clerical and other errors is material, clerical 
errors do not include all errors clerical in origin, 
resulting from mistakes in copying or the like, 61 
no error, even of that kind, which affects the sub¬ 
stance of the assessment is clerical, within the 
meaning of the statute. 62 Where the statute con¬ 
fers power to correct obvious clerical errors, such 
errors are restricted to those which are plain from 
an examination of the assessment rolls. 63 Failure 


46. NY.—In re Donner-Hanna Coke 
Corporation, 209 N.Y.S. 62, 212 App 
Dlv. 338, affirmed 160 N.E. 641, 241 
N.Y. 630 

61 C.J. p 760 note 82. 

46. Me—Belfast v. Hayford Block 
Co., 116 A. 282, 120 Me. 517. 

61 C.J. p 760 note 83. 

47. Cal.—San Luis Obispo County v. 
White, 24 P 864, 27 P. 766, 91 Cal. 
432 

61 C J. p 760 note 84. 

48. Cal.—Pasadena University v. 
Los Angeles County, 214 P. 868, 190 
Cal 786. 

61 C J p 760 note 86. 

49. NY —Matter of Pullman, 102 N. 
Y S 356, 52 Misc. 1. 

61 C.J p 761 note 86. 

50. N.M.—Baltzley v. Lujan, 212 P. 
2d 417, 63 NM. 502. 

61 C.J. p 761 note 87. 

51. N.Y.—People v Barker, 32 N.Y. 
S. 485, 11 Misc. 262, affirmed 33 N. 
Y.S. 1132, 86 Hun 283, affirmed 42 
N.E. 643, 146 NY. 404 

56* N.Y.—People v Barker, supra. 

Change to name of devisee on death 
of taxpayer was not authorized un¬ 
der statute.—Osborne v. Vallentine, 
12 BE 2d 856, 196 SC. 90. 


53. N Y —People v. Coleman, 42 
Hun 681 

61 C J p 760 note 77. 

54. NY—People v. Gaus, 61 NE 
987, 169 N.Y. 19. 

61 C J. p 760 note 78. 

55. Pa—Ilollinger v. Cumberland 
County, 44 Pa Dist. & Co. 647. 

58. Cal —Southwest Land Co v. 
Los Angeles County, 188 P. 575, 46 
Cal.App. 9 

61 C J. p 761 note 88. 

Statute construed 
In a provision empowering asses¬ 
sors to correct “any clerical omis¬ 
sion or mistake in the assessment of 
taxes,” the term clerical qualifies 
“mistake” as well as “omission.''— 
R P. C. v. Borough of Naugatuck, 68 
A 2d 161, 136 Conn 29. 

57. Ohio—Heuck v. Cincinnati Mod¬ 
el Homes Co., 199 N.E. 698, 130 
Ohio St. 378. 

Jffathematioal mlscomputation j 

Error in using seven hundred six- 
ty-two square feet, incorrect base 
measurement of apartment building, 
for computation of tax valuation, in¬ 
stead of true measurement of seven 
thousand five hundred twenty square 
feet, could be rectified and correct 
valuation could be put on auditor's 
list and treasurer's duplicate for pri¬ 
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or years, since there was mere “cler¬ 
ical error” and not undervaluation or 
mistake in valuation—Heuck v Cin¬ 
cinnati Model Homes Co, supra 

58. Conn—R F. C. v. Borough of 
Naugatuck, 68 A.2d 161, 136 Conn 
29 

59. Conn —Bridgeport Brass Co v 
Drew, 128 A 413, 102 Conn 206. 

60. Conn—Bridgeport Brass Co. v. 
Drew, supra. 

61. Cal.—Southwest Land Co v. Los 
Angeles County, 188 P. 575, 46 Cal 
App. 9. 

NY.—People v. Forrest, 96 N.Y. 544 

68. N.Y.—People v. Forrest, supra. 
61 C.J. p 761 note 90. 

63. NM.—Baltzley v. Lujan, 212 P. 
2d 417, 53 NM. 502. 

Change in range 

Where property was described on 
tax rolls of county as being situated 
in specified range, and someone at¬ 
tempted to correct description by 
penciling a notation on the rolls, 
changing description so that rolls de¬ 
scribed land situated in a different 
range, the description was not an 
“obvious clerical error” which could 
be changed under statute without re¬ 
sort to district court.—Baltzley v. 
Lujan, supra. 
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of a majority of the assessors to sign *and certify 
the tax list is not a mere irregularity which may be 
corrected under statutes providing for amendment 
of omissions or errors in the records or tax lists, 
but constitutes a fatal neglect to comply with stat¬ 
utory requirements in a matter of substance, since 
in legal contemplation there is no true tax list m 
existence to be amended 64 

§ 508. - Addition of Omitted Property 

a. In general 

b. Necessity and sufficiency of omission 

c. Period covered 

a. In General 

Where authorized by statute an assessor may add 
omitted property to the assessment rolls. 

In the absence of a statute providing for the ad¬ 
dition of omitted property, the assessors have been 
held to be without authority to make such addition, 66 
and statutes relating to extension and collection of 
back taxes have been held not to authorize the ad¬ 


dition of taxes not assessed to taxes subsequently 
levied. 66 Although it has been held in at least one 
jurisdiction that power to add omitted property con¬ 
ferred on the board of review is exclusive so as to 
prevent the assessors from possessing or exercising 
any such power, 67 there are, or have been, statutes 
in a number of jurisdictions conferring this power 
on the primary assessing officers, under such stat¬ 
utes, propci ty omitted from the assessment roll may 
be added by the assessor or the board of asses¬ 
sors. 68 Statutes governing the correction of as¬ 
sessments before taxes are paid have been held not 
to apply to property which has been omitted from 
the tax rolls 69 Remedial tax statutes have been 
held not a substitute for proper assessment, 70 and 
such remedial statutes have been held not to ap¬ 
ply where there has been no compliance with the 
statute for addition of property omitted from the 
original assessment. 71 Where the power of addition 
as given by statute is restricted and does not em¬ 
brace all property left out, the authority of the 
assessors is limited to making such additions only 
as the statute contemplates, 72 but, in the absence of 


04. Me.—Cassidy v Aroostook Ho¬ 
tels. 186 A 665. 134 Me 341 

65. Kan —Equitable Life Assur. Soc 
of U S v Hobbs, 127 P 2d 477, 155 
Kan. 534. 

61 C J. p 761 note 92. 

County auditor 

Ohio—Zindorf v. Otterbein Press, 12 
Ohio Supp 22 
Lack of direction 

Under statute providing: that board 
of appeals should direct assessor to 
assess omitted property, assessor 
was not authorized to make such an 
assessment In absence of a direction 
and hence local assessor was with¬ 
out power to assess corporate tax¬ 
payer's railroad cars as omitted prop¬ 
erty—People v. Wilson Car Lines, 
16 N.E 2d 752, 369 Ill. 294. 

66. Ill.—Watson v. Villagre of Sib¬ 
ley, 25 N E 2d 1, 372 Ill. 633. 

Bsstriotsd to taxes levied but uncol- 
leoted 

Statute relating to extension and 
collection of "back taxes'* deals only 
with a tax which has been levied and 
has not for some reason been col¬ 
lected, and authorizes the addition of 
the amount of such uncollected tax 
or assessment to the taxes levied by 
the same authority on the same prop¬ 
erty for a subsequent year, but does 
not authorize the addition of taxes 
not assessed to the taxes subsequent¬ 
ly levied.—Watson v. Village of Sib¬ 
ley, supra. 

67. Ill.—Stevens v. Henry County, 
75 N.E. 1024, 218 Ill. 468, 4 L B A., 
N.S., 339—People v. Sellars, 53 N.E. 
545, 179 Ill. 170. 


68. Cal—Wardali v. State, 177 P.2d 
270, 29 Cal 2d 639. 

Conn.—Town of West Haven v 
Aimes, 196 A 774, 123 Conn 543 
Fla—Robins v Daniel, 9 So 2d 381, 
151 Fla 199 

Miss—Bailey v Federal Land Bank 
of New Orleans, 43 So 2d 375, 207 
Miss 764 

Ohio—Cappell v. Glander, BTA, 93 
NE2d 299—Otterbein Press v. Ev- 
att, 12 Ohio Supp. 15 
SD—Knudtson v. Citizens’ Nat 

Bank & Trust Co. of Sioux JYUls, 
251 N.W. 810, 62 SD 71 
Tex—Victory v Hinson, 102 S.W 2d 
194, 129 Tex 30. 

61 C J. p 761 note 95. 

Authority and duty of county audi¬ 
tor 

(1) Since the authority of county 
auditors in conducting examinations 
with respect to intangible personal 
property taxes is conferred by stat¬ 
ute, it may be modified or terminated 
by statute.—Black v. Evatt, 32 NE 
2d 843, 138 Ohio St 52—State ex rei 
Hodapp v. Haines, 64 N.E.2d 330, 78 
Ohio App. 889. 

(2) It is the duty of the county 
auditor, under the Intangible Tax 
Act, to proceed with the examination 
of the return of a person believed to 
have improperly omitted personal 
property from his returns for certain 
years, and certify the amount of 
omitted taxes to the county treas¬ 
urer under certain conditions; but, 
before proceeding with such an ex¬ 
amination, the county auditor must 
believe, or have reason to believe, 
that such person has made a false 
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return or evaded making a return — 
State ex rel. Hodapp v Haines, Ohio 
App, 43 NE 2d 889 
dross premiums tax 

Where life insurance company was 
ordered liquidated by insurance com¬ 
missioner Jan. 19, 1932, but no tax 
report was filed with insurance com¬ 
missioner or with state board of 
equalization in 1932, as required by 
statutes, board's failure to make as¬ 
sessment in March 1932 did not pre¬ 
clude subsequent assessment of gross 
premiums for 1931, and company and 
commissioner were estopped to denv 
validity of subsequent assessment — 
Carpenter v Pacific Coast Ins Ass'n, 
74 P 2d 511, 10 Cal 2d 304 

69. La —Flournoy v. First Nat 
Bank of Shreveport, 3 So 2d 244, 
197 La. 1067. 

70. U.S—Cromwell v. Hillsborough 
Tp , Somerset County, C C A N J , 
149 F 2d 617, affirmed 66 S Ct. 445, 
326 U S. 620, 90 L Ed. 358. 

71. U S.—Cromwell v. Hillsborough 
Tp, Somerset County, supra. 

73. Me.—Sweetsir v. Chandler, 56 A 
584, 98 Me. 145. 

61 C J. p 762 note 96. 

“Omission, or mistake” 

Where machinery of Reconstruc¬ 
tion Finance Corporation located in 
borough was exempt from municipal 
taxation on Oct 1, 1947, and was ex¬ 
cluded from tax list, and the follow¬ 
ing May, congress repealed the ex¬ 
emption effective as of June 1947, ex¬ 
clusion of machinery from October 
list was not a “clerical omission or 
mistake,” and hence assessors could 
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statutory restrictions, it is immaterial for what 
reason the property has escaped assessment, 7 * and 
there i9 no further limitation requiring that the 
property added be newly discovered. 74 

Assessment of omitted property by officials other 
than ordinary assessor. Where independent stat¬ 
utory or constitutional provision is made for the 
separate assessment of particular types of prop¬ 
erty or other matter subject to taxation, in a man¬ 
ner, and, at least to some extent, by officers different 
from those employed in ordinary assessment pro¬ 
cedure, the power of the various officers or bodies 
making such a separate assessment to add thereto 
property or other taxable items omitted at the time 
of the assessment is dependent on the provisions 
defining their authority. 75 A state board seeking to 
place property on the assessment rolls as omitted 
property assumes the burden of showing that the 
property was omitted within the meaning of the 
statute authorizing them to proceed, 76 and such 
statutes relate only to property which has escaped 
taxation and do not authorize reassessment of prop¬ 
erty because of error of the taxing authorities. 77 
Under some statutes in a proceeding to list and 
assess alleged omitted property, the county treasurer 
acts as an inferior tribunal exercising statutory au¬ 


thority. 7 * In such a proceeding his power to decide 
the taxable status of property is limited to such 
property as is called to his attention and he cannot 
decide the taxable status of other property. 79 The 
county treasurer's decisions within the scope of his 
jurisdiction and not appealed from are conclusive 
and determine the taxable status of the property 
considered for the years involved, 80 but his decision 
does not preclude institution of another proceeding 
against the same taxpayer to list and assess different 
property 81 

Fraud. Where the tax officials made the entire 
investigation of property, and then proceeded to 
undervalue it, the mere silence of the taxpayer 
cannot be construed as constructive fraud authoriz¬ 
ing assessment at the correct valuation on the basis 
of an assessment of omitted property. 82 

Operation of statutes . Whether or not a statute 
authorizing the addition by assessors of property 
which has escaped assessment in prior years is to 
have a retrospective or merely a prospective opera¬ 
tion depends on the terms of the statute. 88 

Valuation of added property. In the absence of 
statutory provisions to the contrary, the assessor 
may exercise his own discretion as to the value 


not. In June 1948, add machinery to 
the tax list as of the previous Octo¬ 
ber 1 under the statute permitting: 
correction of assessment list to con¬ 
form to the facts in case of omission 
or mistake.—R. P C. v. Borough of 
Naugatuck, 68 A2d 161, 136 Conn 29. 

73. Wis—State v. Arnold, 209 N.W. 
601, 190 Wis. 602. 

74. Mass.—Sears v. Nahant, 102 N. 
E. 494, 215 Mass 329. 

61 C J. p 762 note 98. 

7B. Ill —People ex rel. Parker v 
Board of Appeals Of Cook County, 
12 N E 2d 666, 867 Ill. 659—People 
ex rel McDonough V. Birtman 
Electric Co, 194 N.E. 282, 859 Ill. 
143. 

Okl—Wilson v. State, 86 P.2d 292, 
160 Okl 149 

Tex—City of Wichita Falls v. J. J. 
& M Taxman Refining Co., Civ. 
App, 74 S W 2d 524, error refused, 
certiorari denied J. J. A M. Tax- 
man Refining Co v. City of Wich¬ 
ita Falls, Texas, 66 S.Ct. 98, 296 
U.S 587, 80 L Ed. 415. 

61 C.J. p 764 note 14. 

Assessor or hoard 

Notwithstanding statute provides 
that property of a public service 
corporation should be assessed for 
taxation by board of public works 
and requires corporation to make a 
return of its property to the board, 
the assessment of a leasehold of 
corporation, which failed to make a 


return of its property to the board, 
presented a procedural or administra¬ 
tive matter, and such corporation 
could not complain of assessment by 
assessor of county wherein property 
was located rather than by the board 
—Qreene Line Terminal Co v. Mar¬ 
tin, 10 S.E 2d 901, 122 W.Va. 483. 

County treasurer 

Where assessor wrongfully failed 
to assess irrigation system, it was 
county treasurer’s duty to make as¬ 
sessment and insert in warrant ar¬ 
rearage.—San Luis Power & Water 
Co. v. Trujillo, 26 P 2d 537, 93 Colo. 
385. 

Tax oolleotor 

(1) Where assessor listed real 
property, owned by county, on the 
1943-44 assessment roll made as of 
Jan. 1, 1943, as exempt, and property 
was sold by county to private pur¬ 
chaser on June 23, 1943, sheriff as tax 
collector had statutory authority to 
correct assessment roll while it was 
in his possession by adding such 
property thereto.—Moe v. Pratt, 166 
P.2d 479, 178 Or. 320. 

(2) On the other hand, it has been 
held that a sheriff had no authority 
to make informal assessment of min¬ 
erals under land as land or Interests 
left unassessed after tax assessor's 
refusal to assess minerals separately 
from land on request of record owner 
of minerals—McNatt v. Hyman, 86 
So.2d 161, 204 Miss. 824, error sus¬ 
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tained on other grounds 38 So 2d 107, 
204 Miss 824 

Tax commissioner 

Hawaii —In re Taxes Victoria Ward, 
33 Hawaii 235. 

70. Okl.—Independent Pipe Line Co 
v. State Board of Equalization, 33 
P 2d 797, 168 Okl. 482 

77. Okl.—Independent Pipe Line Co. 
v State Board of Equalization, su¬ 
pra. 

78. Okl.—Magnolia Petroleum Co v. 
State, 52 P.2d 81, 175 Okl. 11 

79. Okl.-—Magnolia Petroleum Co. v. 
State, supra. 

8a Okl.—Magnolia Petroleum Co. v. 
State, supra. 

81. Okl.—Magnolia Petroleum Co. v. 
State, supra. 

82. Wash —E. K. Wood Lumber Co 
v. Whatcom County, 104 P.2d 752, 
5 Wash 2d 68. 

83. Miss.—Yazoo, etc., R. Co. v. 
Adams, 19 So. 91, 78 Miss. 648. 

61 C.J. p 764 note 12. 

Procedural statute 
Where added assessment against 
interest of vendee In realty for part 
of 1946 came Into being by virtue of 
statute enacted In 1946, provisions 
relevant to procedure to be followed 
in cases of assessment of omitted 
property were Inapplicable.—-Norbet 
Corp. v. City of Newark, 51 A.2d 541, 
135 N J Law 814, affirmed 59 A.2d 624, 
137 N.J.Law 301. 
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to be placed on the property, and he is not bound by 
valuations returned in a prior year by the previous 
assessor in the course of an attempted assessment 
which was invalid, but the valuation should be ac¬ 
cording to the valuation at the time when the 
property should have been assessed. 84 Where the 
statute specifically directs its valuation at the 
amount at which it was valued in a particular pre¬ 
ceding year, that value must be placed on it and the 
assessor is without discretion to adopt another 
valuation. 8 ® 

Willful omission . Under statutes authorizing the 
inclusion of property “willfully” omitted from his 
inventory by a taxpayer, the term “willfully” means 
intentionally 86 

b. Necessity and Sufficiency of Omission 

In order to sustain an addition of property by tax 
assessors as omitted, It must appear that the items added 
were not assessed in the original assessment. 


§ 508 

In order to sustain an addition of property by the 
' assessors as “omitted,” it must appear that the items 
were not assessed in the original assessment, 87 and 
if the assessors have once assessed property, the 
fact that they may have erred in respect of its 
quantity, quality, or value does not authorize them 
to make additions as omitted property in correction 
of such error. 88 The power conferred on assessors 
to add omitted property does not authorize them, 
under the guise of an addition, to raise the valua¬ 
tion of property once assessed, 89 or to assess or re¬ 
assess property assessment of which has been can¬ 
celed by a court of competent jurisdiction, 90 or 
property which has been previously assessed and 
then stricken from the assessment rolls through 
error of the assessor. 91 Where the statute au¬ 
thorizes a tax assessor to back assess intangible 
personal property which for any reason has escaped 
taxation, it is essential to his right so to assess that 


84. Fla—Wade v Murrhee, 78 So 
536. 75 Fla 494 

Miss—State v Simmons, 12 So 477, 
70 Miss. 485 

85. NT.—People v Goff, 52 NT. 
434 

61 C J. p 764 note 11 

86. Vt —Town of Brattleboro v Car¬ 
penter, 158 A 73. 104 Vt 158—Bu¬ 
chanan v Cook, 40 A. 102, 70 Vt 
168—Newell v Town of Whiting- 
ham, 2 A. 172, 58 Vt 341. 

Rejection of inventory 

Where taxpayer willfully omitted 
taxable intangible property from in¬ 
ventory, listers properly appraised 
intangible property and Inserted It 
In genera] grand list without reject¬ 
ing inventory of other property pre¬ 
viously made by the taxpayer.— 
Town of Brattleboro v. Carpenter, 
168 A. 73, 104 Vt 158. 

87. Ala —Anniston City Land Co 
v. State. 64 So. 110, 185 Ala. 482 

Miss —Smith County Oil Co. v. Board 
of Sup’rs, Simpson County, 26 So 2d 
685, 200 Miss 18—Gully v J J. 
Newman Lumber Co., 172 So. 740, 
178 Miss. 312. 

Okl —State v. Atlas Life Ins. Co, 80 
P 2d 804, 177 Okl 457—State v. 
Blackwell Oil & Gas Co, 36 P.2d 
756, 169 Okl. 208—State v. Mul- 
Berry Oil Co., 36 P.2d 742, 169 Okl. 
206—State v. R C. Jones & Co., 
Inc., 36 P.2d 908, 169 Okl. 88—In 
re Durant Nat. Bank, 230 P. 712, 
167 Okl. 65—J. W. Wolverton 
Hardware Co. v. Porter, 160 P. 906, 
61 Okl. 171. 

Wash.—Home State Bank of Blaine 
v. Whatcom County, 14 P 2d 21, re¬ 
heard 18 P.2d 1119, 171 Wash. 702, 
and followed in Pullman State 
Bank v. Whitman County, 20 P.2d 
1119, 172 Wash. 701 
61 C.J. p 761 note 95 [d]. 


Assessment by wrong official 

Property duly assessed by county 
assessor, although properly assessa¬ 
ble by state board of equalization, 
where tax was paid In good faith, 
was not "omitted property" subject 
to assessment as such.—Independent 
Pipe Line Co. v. State Board of 
Equalization, 33 P.2d 797, 168 Okl 
432. 

Assessment in wrong oounty 

Land assessable by county as 
"omitted property" under assessment 
statutes is property which has not 
been assessed at all, and does not In¬ 
clude property which by mistake and 
In good faith has been assessed In 
the wrong county in the belief that 
it was located in that county —Thom¬ 
as' Ex’x v. Commonwealth, 215 S W. 
2d 646, 308 Ky. 695. 

88. Me—Sweetsir v Chandler, 56 A. 

584, 98 Me. 145. 

Okl.—State v. Thompson-Parker 

Lumber Co., 46 P.2d 494, 173 Okl 

22 . 

61 C.J. p 761 note 95 [d] (2). 

Error in calculation 

(1) Corporation, properly present¬ 
ing to county assessor sworn statu¬ 
tory statements and correct list of 
property on which assessor deter¬ 
mined value of moneyed capital, sur¬ 
plus, and undivided profits, and as¬ 
sessed corporation, from which as¬ 
sessment no proceedings for review 
were taken, and on which no tax was 
paid, was not subject to reassess¬ 
ment as for omitted property on 
property listed in report, notwith¬ 
standing assessor erred in calculat¬ 
ing deductions with resulting under¬ 
valuation of moneyed c&plt&l, sur¬ 
plus, and undivided profits—State v. 
Atlas Life Ins. Co, 60 P.2d 804, 177 
Okl. 457. 


(2) Where corporation duly report- 
■ ed and listed property for taxation 
and assessor valued property, cal¬ 
culated deduction for Items other¬ 
wise taxed or nontaxable and as¬ 
sessed taxes were paid, alleged error 
of assessor In allowing certain de¬ 
ductions was not subject to correc¬ 
tion by tax ferret In proceedings for 
assessment of omitted property.-— 
State v Blackwell Oil Sc Gas Co, 36 
P 2d 756, 169 Okl 208—State v Mul- 
Berry Oil Co, 36 P.2d 742. 169 Okl 
206. 

89. Ala.—Anniston City Land Co. v. 
State, 64 So. 110, 185 Ala 482 

Okl—Roberts v. Fair, 60 P.2d 152. 
174 Okl. 139. 

S.D.—Palmer v. Beadle County, 15 
N W 2d 6, 70 S D. 99 
61 C.J. p 761 note 95 [d] (3) 

Assessment at lens than actual value 

Where notes and accounts are as¬ 
sessed at less than their actual value, 
case is one of undervaluation rather 
than one of omitted property, and 
neither the notes and accounts nor 
the difference between value as listed 
for taxation purposes and actual val¬ 
ue can be treated as "omitted prop¬ 
erty" within statute providing proce¬ 
dure for assessing such property.— 
State v. Thompson-Parker Lumber 
Co., 46 P.2d 494, 173 Okl. 22. 

90. N.T.—Western New Tork A P 
Ry. Co. v. City of Buffalo, 27 N T.S 
2d 249, 176 Misc. 350. affirmed 35 
N.T.S.2d 751, 264 App.Div. 832, ap¬ 
peal denied 36 N.T.S.2d 640, 264 
App.Div. 947, appeal denied 44 N E 
2d 616. 289 NT. 642, affirmed 49 N 
E.2d 688, 290 N.T. 702. 

91. Okl—In re Sinclair Prairie Oil 
Co., 63 P.2d 221, 175 Okl. 289. 
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it appear that the property did in legal contempla¬ 
tion “escape” taxation, 92 and under such a statute 
the assessor is not authorized to raise the valuation 
of property which was erroneously valued m the 
original assessment, 93 since the purpose of such stat¬ 
utory provisions is to give the tax assessor for a 
limited period the continuing authority to back as¬ 
sess intangible personalty which has been omitted 
from his return by the design or inadvertence of the 
taxpayer. 94 On the other hand, where the property 
has been in fact omitted from assessment, it is a 
proper subject for addition by the assessors, 95 as in 
the case of unrendered property. 96 

Improvements on realty . Ordinarily where im¬ 
provements are placed on realty after the assess¬ 
ment date or period, the value of the realty as in¬ 
creased by the improvements should be added to the 
assessed value for the next ensuing year; 97 but the 
increased value occasioned by the improvements 
should not be treated as “omitted property,” 98 un¬ 


less the improvements were in existence at the time 
when the assessment was made, 99 although in the 
absence of statutory authority to make such an 
addition it has been held that the assessor cannot 
supplement the value of the realty so as to include 
the value of such improvements. 1 Under statutes 
requiring assessment of property as of a given date, 
but expressly providing that, where improvements 
are added to such property after said date but be¬ 
fore a specified subsequent date, the assessor shall 
determine the fair value as of the subsequent date 
and, if it exceeds the amount of the prior assess¬ 
ment shall enter the amount of such excess, a tax 
assessor is authorized to reassess realty so as to 
include the added value of improvements as of the 
subsequent date, 2 and this may be done although the 
realty has been sold after the assessment to the 
grantor and the improvements were added by the 
grantee, so that no land is actually assessed to the 
grantee. 3 In such a case the fact that the assessor 


92. Fla —Florida Nat Bank of Jack¬ 
sonville v. Simpson, 69 So.2d 751. 

Honest return 

Intangible personalty, which has 
been honestly returned and which has 
been assessed by tax assessor at its 
returned value without increase in 
\a1uation having been made by the 
assessor as provided in statute, and 
the taxes on which property have 
been paid, cannot be said to have 
“escaped taxation** within meaning 
of statute providing that, if any tax 
assessor when making his assess¬ 
ment shall discover that any intangi¬ 
ble personalty has for any reason 
“escaped taxation'* for any or all of 
three previous years, he shall assess 
it for such years as it may have 
“escaped taxation '*—Florida Nat 
Bank of Jacksonville v. Simpson, su¬ 
pra. 

93. Fla.—Florida Nat. Bank of Jack¬ 
sonville v Simpson, 59 So 2d 751, 
distinguishing Root v. Wood, 21 
So 2d 133, 155 Fla. 613 

94. Fla—Florida Nat. Bank of Jack¬ 
sonville v. Simpson, 69 So 2d 761. 

93. Okl.—State v. Atlantic Oil Pro¬ 
ducing Co, 49 P.2d 534, 174 Okl. 
61—Wilson v. State, 36 P.2d 292, 
169 Okl. 149. 

limited valuation, under void statute 

Where valuation of stock of na¬ 
tional bank was limited as required 
by statute which was subsequently 
held unconstitutional, the original as¬ 
sessment was void with respect to a 
"separable portion," and hence stat¬ 
ute requiring further assessment of 
property which has been "erroneous¬ 
ly assessed'* or "improperly as¬ 
sessed'* or "omitted" was applicable 
and authorised supplementary as¬ 
sessment.—Flournoy v. First Nat. 


Bank of Shreveport, 8 So 2d 244, 197 
La. 1067. 

Property listed as exempt 

Ohio—Zindorf v. Otterbein Press, 12 
Ohio Supp. 22. 

Wis —Armory Realty Co. v. Olsen, 
246 NW 613, 210 Wis 281. 

96. Tex—Victory v Hinson, 102 S 
W 2d 194, 129 Tex 30—State Mortg 
Corporation v. Affleck, Com App , 61 
SW.2d 274—W. T. Waggoner Es¬ 
tate v. Electra Independent School 
Dist, Civ App, 167 S.W 2d 721, af¬ 
firmed Electra Independent School 
Dist. v. W T Waggoner Estate, 
168 S.W 2d 646, 140 Tex 483 

Wyo.—Corthell v. Board of Com’rs 
of Albany County, 8 P.2d 812, 44 
Wyo. 71. 

Letter advising oounty assessor of 
ownership and location of personalty 
and requesting advice as to method 
of assessment was not such substan¬ 
tial compliance with statute as to 
prevent personalty from being there¬ 
after assessed as omitted property.— 
Wilson v. State, 36 P 2d 292, 169 Okl 
149. 

Voluntary exclusion 

Tax assessor may treat, list, and 
assess as unrendered property por¬ 
tion of land voluntarily excluded by 
owner from his rendition of property 
for taxation, although Integral part 
of whole.—-Victory v. Hinson, 102 S 
W 2d 194, 129 Tex. 30. 

97. Okl.—Roberts v. Fair, 60 P 2d 
162, 174 Okl. 139. 

98* Ala.—State v. Mortgage-Bond 
Co. of New York, 140 So. 366, 224 
Ala. 406 

Ohio—Application of National Tube 
Co, BT A, 98 NE 2d 78. 

Okl.—Roberts v Fair, 60 P.2d 152, 
174 Okl. 139. I 


Subsequent Improvement 
Okl —Roberts v. Fair, supra. 

“B soaps” 

After final valid tax assessment 
not listing improvements on realty 
assessed, and payment thereunder, 
house thereon was not assessable as 
an "escape"—State v. Mortgage- 
Bond Co of New York, 140 So 365. 
224 Ala 406, followed in State v. In¬ 
vestors* Syndicate, 140 So. 368, two 
cases, 224 Ala. 409. 

99. Ill —People ex rel. McDonough 
v Birtman Electric Co. 194 NE 
282, 359 111. 143. 

1. La—Whited v. Louisiana Tax 
Commission, 152 So. 552, 178 La 
877. 

Error in valuation 

Where in yearly assessments of lot, 
building erected thereon was errone¬ 
ously not included, error went only 
to valuation, and not to "quantity of 
real property assessed,** and hence 
county auditor on notice from county 
treasurer was not authorized to make 
a reassessment by including the 
buildjng in the valuation.—Palmer 
v Beadle County, 16 N.W 2d 6, 70 S 
D 99. 

2. N J.—Rolffa v. Springfield Tp, 
Tax App., 63 A.2d 297. 

3. NJ.-RolfTs v. Springfield Tp, 

Bupra. 

Lack of apportionment not fatal 

Where realty was unimproved on 
Oct. 1, 1046, sold on Nov. 15, 1946 and 
improved by grantees after October 
1 but before Jan. 1, 1947, and assess¬ 
ment was levied against land as of 
October 1 against grantor who paid 
tax, fact that there was no land ac¬ 
tually assessed to grantees for year 
in question did not preclude township 
from marking added assessment 
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erroneously levied the assessment against both the 
land and the buildings in the first instance cannot 
deprive the tax authorities of their right to compel 
taxpayers to pay their just share of taxes on prop¬ 
erty owned by them during the assessment year , 4 
and the action of a county board in cancelling and 
remitting the prior assessment does not preclude the 
levying of an added assessment for improvements 
as of the date on which they were made . 6 

c. Period Covered 

A tax assessor may back assess proparty for such 
period as may be permitted by statute. 

Ordinarily under the statutes an assessor has pow¬ 
er to add to the assessment rolls any property omit¬ 
ted therefrom for the current year. 6 General stat¬ 
utes requiring assessment of property for taxation 
relate to current years only, and, m order to au¬ 
thorize additions for prior years, special statutes are 
required expressly giving such authority. 7 Where 
the statute expressly confers this power of addition 
as to property which has escaped assessment in prior 
years, the assessor or assessing board empowered 
to make the addition may do so as to any of the 
prior years with respect to which the statute au¬ 
thorizes such action; 8 but it has been said that, if 
the language employed may be construed as relating 
to assessments for the current year only, it will not 
be extended to empower additions of property 


omitted in prior years , 6 and that an assessing officer 
or body, to which authority to back assess is not 
given either expressly or by necessary implication, 
by statute, has no power to do so . 10 The legislature 
may fix a time limit on back assessments , 11 and, 
where a statute confers the power to back assess 
property omitted for a designated number of years, 
the assessor may add the property for only such 
number of years past as is provided by statute, and 
for no other years in which it may have been 
omitted , 12 and, where the statute provides that no 
omissions prior to a particular year shall be added, 
it prevents the addition of any property which has 
escaped assessment theretofore . 18 

Where liability for taxation is, by statute, made 
to depend on the state of affairs existing as of a 
specified time, such date is conclusive on the ques¬ 
tion of additions as well as on that of original as¬ 
sessment, and no additions can be made m respect 
of property acquired after the date thus fixed, al¬ 
though within the time in which the assessors are 
authorized to make additions. 14 Where addition of 
property escaping taxation in a prior year is within 
the assessor’s authority, the property should be 
taxed for the year or years in which it escaped 
taxation just as other property of like character 
similarly situated was taxed for such year or 
years. 16 Where property has not been omitted, but 


against grantees as of January 1. for 
the actual improvement notwith¬ 
standing actual apportionment of 
land as between grantor and grantees 
was not made, and grantees who did 
not question correctness of amount 
could not attack subsequent added 
assessment as of January 1 for the 
improvements on ground that there 
should have been actual apportion¬ 
ment of land as between grantor and 
grantees or for any other irregulari¬ 
ty or defect In form or illegality in 
the assessment—Rolffs v. Springfield 
Tp, supra 

4. N. J —Rolffs v. Springfield Tp., 
supra. 

5. NJ.-Rolffs v. Springfield Tp, 
supra. 

6. Neb.—Minneapolis Dredging Co. 
v. Reikat, 3 N W 2d 887, 141 Neb 
475. 

Time for correction or addition see 
infra | 510 b. 

7. Fla.—State v. Beardsley, 94 So 
660. 84 Fla. 109. 

61 C.J. p 763 note 2. 

8. La—Parker v. New Orleans Gas 
Light Co., 11 So. 32, 44 La.Ann. 
753. 

61 C J. p 763 note 8. 

Tiv years 

Under statute which provided that 
84 C.J.S.—61 


taxable realty and personalty omit¬ 
ted from tax books for a period of 
less than five jears should be en¬ 
tered by assessor for taxation and 
charged to taxpayers at fixed rate 
for years omitted, leasehold which 
had existed for more than five years 
before 1939 and had never been taxed 
was properly taxed for year 1939 and 
for the four immediately preceding 
years, as against contention that 
since property was omitted for more 
than five years statute did not au¬ 
thorize back taxes for years before 
current year—Greene Line Terminal 
Co v. Martin, 10 S E.2d 901, 122 W. 
Va. 483. 

9. Ind —Parkinson v. Jasper Coun¬ 
ty Tel Co., 67 N E. 471, 31 Ind.App. 
135. 

61 C J p 763 note 4. 

10. Ind—Parkinson v. Jasper Coun¬ 
ty Tel. Co, supra. 

61 C J. p 763 note 5. 

11. Cal.—Imperial Irr. Dist v. Riv¬ 
erside County, 215 P 2d 518, 96 Cal. 
App.2d 402, followed in 215 P 2d 
522, 96 Cal.App 2d 990. 

12. R I —McCanna v. Board of As¬ 
sessors of Narragansett, 137 A. 
694, 48 R.I. 396. 

61 C.J. p 763 note 6. 

13. Va.—Rixey's Ex’rs v. Common- 

961 


wealth, 99 SB. 673. 101 BE 404. 
126 Va. 337, error dismissed Vir¬ 
ginia Trust Co. v. Commonwealth 
of Virginia. 41 S.Ct. 322, 255 US 
561. 65 LEd 786 
61 C J p 763 note 7. 

14. N.Y.—Clark v. Norton, 49 NY. 
243 

61 C.J. p 763 note 1. 

15. Fla.—Wade v. Murrhee, 78 So 
636, 76 Fla. 494 

61 C.J. p 764 note 8. 

Lists on which entered 

Moneys and credits which taxpayer 
failed to list for taxation were prop¬ 
erly listed by county treasurer in as¬ 
sessment book for current year, in¬ 
stead of on tax lists for years in 
which the omissions occurred.—Bus- 
er v. Kriechbaum, 295 N.W. 455, 229 
Iowa 888. 

Sufficiency of entry 
The assessment of omitted mon¬ 
eys and credits, by entry In record 
book containing current tax list, with 
recital that the respective amounts 
constituted omitted moneys and 
credits added by county treasurer by 
order of state board of assessment 
and review, followed by notation that 
assessments included stocks, mort¬ 
gages, notes, and other securities 
subject to taxation, was sufficiently 
specific under statute requiring as- 
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has been classified as exempt, in restoring 1 it to the 
taxable list the assessor has been held not to be au* 
thorized to add taxes for the years immediately 
preceding its reentry on the list. 16 

The terms “taxing periods” or “taxable years ” as 
employed in statutes providing for the assessment of 
property not returned for taxation during the three 
taxing periods prior to that in which a decedent 
died, mean one and the same thing where the taxing 
period is one year in length. 17 

§ 509, —— Revaluation or Reassessment 

Under statutory authorization assessors may revalue 
or reassess property, provided they do so within the 
time fixed by law. 

Authority is, by some statutes, given to assessors 
to make alterations of a particular kind in assessed 
valuations, on review, under some circumstances; 18 
when so engaged, they are acting judicially. 19 Un¬ 
der some statutory provisions assessors may cor¬ 
rect valuations where property has been overas¬ 
sessed, and are empowered to reduce valuations on 
review m the manner and to the extent provided by 
the statute. 20 Provisions permitting review and 
“correction” on application of a person aggrieved 
have been held to empower the assessors only to 
make such corrections as are in the nature of relief 
for the grievance alleged, 21 and not to open the 
assessment up to all corrections, and hence do not 
authorize an increase of valuations during the re¬ 
view pursuant to such application; 22 and, in like 
manner, other statutes authorizing revision by as¬ 
sessing officers have been held to confer no power 
to increase assessments; 23 but, where the assessors 
are specifically authorized to increase assessments 
under certain conditions, they may make increases 
of valuation to the extent and in the manner au¬ 
thorized by statute. 24 Under some statutes, it has 
even been held, at least as to assessments of prior 
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years, that the power to correct undervaluations in 
lodged exdusively : m the assessors. 26 

In some jurisdictions there are statutes authorize 
ing the assessors to reassess property where, by 
reason of some error, the original assessment is in¬ 
valid; 26 such provision authorizes reassessment ei¬ 
ther where the error has affected the validity of the 
entire list 27 or where it referred only to some one 
or more of the individual assessments, 28 and it 
reaches every description of error which may 
arise. 29 Under other authority, however, statutes 
providing for reassessment where property is defec¬ 
tively assessed have been held not to authorize a 
new assessment where the defect is of such a char¬ 
acter as to destroy the validity of the tax and to 
result in the nonexistence of any assessment. 80 
Statutes authorizing the reassessment of real estate 
only do not confer power on the assessors to reas¬ 
sess personalty. 31 

Reassessments must be made on a valuation as of 
the year in which the property should have been 
taxed and as to which it has escaped taxation by 
reason of the erroneous assessment. 32 A reassess¬ 
ment of property is not invalid because there is no 
finding that the original assessment was excessive, 
where the reassessment was entered because the tax¬ 
payer’s complaint showed that the original assess¬ 
ment was excessive and erroneous, 33 and the fact 
that the tax commission later found the allegation 
of excess to be erroneous does not deprive it of the 
jurisdiction of the reassessment proceedings based 
on the taxpayer’s complaint. 34 

Affidavit of valuation as compelling reduction . 
Under some statutes it has been held that, on the 
filing of a prescribed affidavit by the taxpayer, 
stating an overvaluation and setting forth the value 
of property, the assessors are under a duty to re¬ 
duce the valuation to the amount set forth in the 
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sessor to carry the aggregate moneys 
and credits to the regular schedule 
—Huser v. Kriechbaum, supra. 

16. Ohio —Society of Precious Blood 
v. Board of Tax Appeals, 77 N.E 2d 
459, 149 Ohio St 62. 

17. Neb —In re Rogers* Estate, 22 N. 
W.2d 297, 147 Neb. 1. 

18. Ill—People v. Goldberg. 163 NT. 
E. 781, 332 Ill. 846. 

61 C.J. P 765 note 16. 

19. N.Y.—People v. Dykes, 19 N.T. 
S. 78, 64 Hun 634 

61 GJ. p 765 note 17. 

90. La.—State ex rel. Jefferson Is¬ 
land Salt Mining Co v. Landry, 
127 So. 618, 170'La. 251. 

61 OJ. p 765 notes 18, 19. 


21. N.Y.—People v Neff. 44 N Y.S. 
46, 15 App Dlv 8, affirmed 51 N E. 
1093, 156 N.Y. 701. 

61 C.J. p 765 note 20. 

22. N Y.—People v. Neff, supra. 

61 C J. p 765 note 21. 

23. NY—People v Miller, 82 N Y S. 
C07, 84 AppDiv. 166. 

61 C.J. p 765 note 22. t 

24. N.Y—People v. Wells, 86 NY.S. 
309, 91 App Div. 172. 

61 GJ. p 765 note 23. 

26. Okl.—In re Durant Nat. Bank, 
230 P. 712, 107 Okl. 65. 

96. Pa.—In re Kelly's Estate, 19 Pa. 
Dist * Co. 542, 19 West.Co. 87. 
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27. Mass—Hubbard v. Garfield, 102 
Mass 72 

28. Mass.—Hubbard v. Garfield, su¬ 
pra. 

29. Mass—Hubbard v Gai field, su¬ 
pra. 

30. N.Y.—People v. Garland, 131 N. 
YS 180, 72 Misc. 413 

31. N.Y—In re Knapp, 172 N.Y.S 
376, 105 Misc. 112. 

32. Mass.—Hubbard ▼. Garfield, 102 
Mass. 72. 

33. U.S.r—Adams County v. North- 
, ern Pac. Ry. Co., C.C.A.Wash., 115 

F 2d 768. 

34. U.S—Adams County v. North¬ 
ern Pac Ry. Co., supra. 
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affidavit and that their failure to do so is wrong-, 
ful. 86 

Alterations of unofficial books or records. Where 
the valuation altered i 9 one stated by the assessor 
in an unofficial book or list made by him prelimi¬ 
narily to the completion of the formal official assess¬ 
ment roll, and where the assessor lists only the cor¬ 
rected valuation on the roll and the former valua¬ 
tion never appears there, the alteration of the as¬ 
sessor's private and unofficial list is not open to 
objection. 86 The power to assess omitted property 
does not carry with it the power to revalue property 
already assessed. 87 

Time of revaluation or reassessment. A tax as¬ 
sessor may revalue property within the time fixed by 
statute, 88 as before the date set by law for the clos¬ 
ing of the assessment books, 39 although under some 
statutes where property has once been finally as¬ 
sessed it may not be reassessed. 40 Where the stat¬ 
ute empowers assessors to value real property once 
every four years, they may not change the valua¬ 
tion during such four-year period, 41 where there has 
been no change in the physical condition of the 
property. 42 

Depreciation as ground for reassessment. Under 
a statute providing that an assessor in years other 
than the triennial assessment year should on a' re¬ 
assessment deduct from the value of any property 
any depreciation caused by destruction, injury, or 
otherwise, relief is confined to depreciation re¬ 
stricted to the particular property of the taxpayer 
applying for relief, 43 and the assessor lacks power 
to revalue the property of such taxpayer merely 


because it has depreciated in common with the 
property of all other taxpayers in the locality. 44 

Equality . In making a reassessment it is the 
duty of the assessor to assess all property equally 
and ratably. 46 

In making a reassessment of a corporate fran¬ 
chise tax the state tax commission may consider 
such facts, and exercise such judgment, as it deems 
proper. 46 

§ 510. Proceedings to Correct or Change 

a. In general 

b. Time for application or correction 

c. Application for review or correction 

d Notice 

e. Hearing 

f. Evidence 

g. Record 

h. Determination and award of relief 

l. Statutory proceedings before assessors 
for abatement 

a. In General 

Any change or correction In respect of an assess¬ 
ment should be made by the assessor in compliance with 
the statute granting authority to make it. 

When assessors assume to correct or alter an as¬ 
sessment as to matters within their authority, they 
must nevertheless proceed, in exercising such pow¬ 
er, m compliance with the statutory provisions as to 
the corrections sought to be made, 47 save in so far 
as such provisions are merely directory. 48 The form 
and manner in which the assessors shall make the 


35. N.Y.—People v. Albany Board of 
Assessors, 40 NY. 164. 

61 C J p 765 note 25. 

38. Cal —People v Stockton, etc , R 
Co„ 49 Cal. 414. 

37. DC —Hunt v. Dist of Columbia, 
108 F 2d 10, 71 AppDC 143 

38. Okl—Roberts v. Fair, 50 P.2d 
152, 174 Okl. 139 

39. N.Y—Hunter College Student 
Social Community & Religious 
Clubs Ass’n v. City of New York, 
63 N Y S.2d 337. 

40. D.C —Hunt v. Dist, of Columbia, 
108 F.2d 10, 71 App.D.C. 143. 

Kan —Girard Gas Co v. Board of 
Com’rs of Crawford County, 32 P.2d 
226, 139 Kan 452. 

Mont—State ex rel. State Board of 
Equalization v. Jacobson, 86 P.2d 
9, 107 Mont. 461. 

N,M.—Vermejo Club v. French, 85 P. 
2d 90, 43 N.M. 45. 

41. N.M.—'Vermejo Club y. French, 
supra. 

48. Ill —People v, Jenkins, 179 N.E. 
854, 847 IU. 278. 


43. Pa—Appeal of Baldwin, No. 1, 
19 Po.Dist & Co 400, 82 Pittsb 
Leg J. 67. 

44. Pa—Appeal of Baldwin, No. 1, 
supra 

45. Or —In re Assessment of Ge 
Bauer Apartments, 131 P2d 962, 
170 Or. 47. 

46. NY—People ex rel. Freeborn & 
Co v. Graves, 14 NYS.2d 4, 257 
App Div. 587. 

47. Ill —Stone v. Board of Review 
of Pike County, 188 NR 430, 364 
Ill. 286. 

61 C.J. p 766 note 34. 

Definite steps 

Statute authorizing assessment of 
perftonal property omitted from taxa¬ 
tion by decedent prescribed six def¬ 
inite steps to be taken, each of which 
is essential —Stone v. Board of Re¬ 
view of Pike County, 188 N.E. 430, 
354 Ill. 286. 

Ho procedural question 
Where |>ack taxes, and penalties 
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thereon, on buildings and structures 
as omitted property for tax years 
1942, 1943 and 1944 were included by 
county auditor on current tax list 
and duplicate of county for the tax 
year 1946, county auditor's assess¬ 
ment and extension of back taxes and 
penalties on April 11, 1947 present¬ 
ed no procedural question —Applica¬ 
tion of National Tube Co, BTA., 98 
NE.2d 78. 

What statute applioabl* 

The statute dealing with assess¬ 
ment of omitted property, and the 
adding of tax of preceding years 
when collection was prevented, pre¬ 
scribes the procedure for assessing 
property omitted in the assessment 
of any prior year, and not the stat¬ 
ute dealing with correction of errors 
in assessment roll or tax list which 
applies only to errors in assessments 
for the current year—Dyer v. Dalton, 
174 p 2d 252, 197 Okl. 601. 

48. N.Y.—People v. Blake, 132 N.Y 
S. 191, 72 Misc 646. 

61 C.J. p 766 note 35. 



TAXATION 


84 C.J.S, 


§ 510 

corrections or changes within their statutory au¬ 
thority are determinable by the provisions of the 
statutes with respect thereto. Accordingly such ad¬ 
dition may, where the statute so provides, be made 
in a manner different from that which is to be em¬ 
ployed in the original process of assessment; 49 but, 
where the statute prescribes the same formalities for 
the addition as for the original assessment, the rule 
is otherwise. 5 ® 

b. Time for Application or Correction 

An application to correct or a correction of an as- 
fcsement must be made within the time limited by stat¬ 
ute. 

Proceedings for correction or change in an assess¬ 
ment must be brought within the time limited by 
statute. 51 Where the taxpayer is notified of an 
assessment and that he may, within a stated time, 
appear and protest, if the period named affords 


him a reasonable time to act, he must make his 
protest and request for correction within the time 
fixed in the notice. 52 An application oil the day 
appointed for that purpose but after adjournment 
of the session of the assessors, held to receive ap¬ 
plications, has been held not to be in time. 58 When 
application for correction is seasonably made, the 
assessors should act on such application within a 
reasonable time thereafter. 54 When a time is stated 
within which applications may be made, but no time 
is stated within which corrections must be made, 
correction may be made pursuant to an applica¬ 
tion seasonably filed although made after expira¬ 
tion of the time appointed for making application. 65 

The power of an assessor or a board of assessors 
to change or correct an assessment must be exer¬ 
cised within the time fixed by statute, 66 and he or 
it may assess omitted property only if he or it acts 
within the statutory period. 67 Where a statute 


49. Ark —Haynie v. Surplus Trading 
Co, 297 S.W. 822, 174 Ark. 507. 

61 C.J. p 766 note 37. 

60. La.—Parker v. New Orleans Gas 
Light Co , 11 So 32, 44 La Ann. 763. 

61 C J. p 766 note 38. 

61. NY.—People ex rel. Huff v. 
Graves, 13 N.E.2d 699, 277 N.Y. 
115. 

Any time before oolleetion 

Under some statutes, application 
may be made for change in assess¬ 
ment roll at any time before taxes 
have been collected or distress pro¬ 
ceedings taken—Franklin County v. 
Homochitto Lumber Co., 146 So. 304, 
164 Miss. 654. 

Proceeding not premature 

Under statute authorizing county 
board of taxation to cause to be en¬ 
tered on tax duplicates proper assess¬ 
ment against property omitted by 
assessor, and providing that proceed¬ 
ing may be brought within one year 
from date when taxes on real prop¬ 
erty become a lien, proceeding insti¬ 
tuted on Aug. 16, 1939, to cause as¬ 
sessment to be entered against prop¬ 
erty for tax year of 1939, was not 
premature as against contention that 
proceeding should not have been ln- 
stitued before Dec. 1, 1939, when the 
taxes would first become a lien, since 
the statute merely fixed a time limit 
after which proceedings could not be 
brought to assess omitted property. 
—Duke Power Co. v. Somerset Coun¬ 
ty Board of Taxation, 15 A.2d 460, 
125 N.J.Law 43L 

fit. Md.—Schluderberg v. City of 
Baltimore, 135 A. 412, 151 Md 608. 

53. N.Y—People ex rel. Suburban 
Inv. Co. v. Miller, 131 N.Y.S. 668, 
78 Mlsc. 214. 

61 C.J. p 766 note 48. 

fit Maas.—Shawmut Mills ▼. Fall 


River Board of Assessors, 171 NE. 
434, 271 Mass 358—Taber Mill v 
Abrams, 158 NE. 667, 261 Mass. 
432 

55. Pa.—In re Tax Resettlements, 24 
Pa.Dist. 1083 

56. U.S.—Cromwell v. Hillsborough 
Tp , Somerset County, C C A N J , 
149 F.2d 617, affirmed 66 S Ct. 445, 
326 U.S. 620, 90 L Ed. 358 

Conn.—R F. C. v. Borough of Nauga¬ 
tuck, 68 A 2d 161, 136 Conn 29 
N.J.—Duke Power Co. v. State Board 
of Tax Appeals, 30 A 2d 416, 129 
N J Law 449, affirmed 36 A.2d 201, 
131 N J Law 275. 

Okl —Copeland v. Tucker, 185 P 2d 
192, 199 Okl. 211. 

Pa—Hollinger v. Cumberland Coun¬ 
ty, 44 PaDist. & Co 647 
Tenn.—R. J. Reynolds Tobacco Co. v. 
Carson, 213 S.W 2d 45, 187 Tenn. 
157. 

Statutes held directory 

(1) Statute providing that assess¬ 
ment shall be completed not later 
than April 30, and that no changes 
shall be made on assessment rolls 
after May 1 except by order of local 
board of review or by decree of court, 
is directory and not mandatory.— 
Rich Mfg. Co. v. Petty, 42 NW2d 80, 
241 Iowa 840. 

(2) The statute which requires the 
county boards of tax assessors to 
complete their revision and assess¬ 
ment of the returns of taxpayers in 
the respective counties by June 1 of 
each year, and which contains no pro¬ 
vision for prohibiting the boards 
from performing their duties after 
that time, is designed to promote 
method, system, uniformity, and dis¬ 
patch of their work and that of the 
tax receiver so that a complete digest 
may be submitted to the state reve¬ 
nue commissioner for examination 
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and approval, and is directory only 
—Garr v E W Banks Co.. 59 S E 2d 
400. 206 Ga. 831. 

Waiver of delay 

T^vKpayer, by participating in de¬ 
layed conference with commission¬ 
er, waived statutory right to have 
conference within thirty days after 
making of assessment of additional 
franchise tax, and additional tax was 
not illegal because conference was 
not had within statutory time —Un¬ 
ion Twist Drill Co v Harvey, 37 A 2d 
389, 113 Vt. 493. 

67. Ariz—State Tax Commission of 
Arizona v Board of Sup’rs of Yava¬ 
pai County, 29 P 2d 733, 43 Ariz 
156. 

Ark—Jensen v Dterks Lumber & 
Coal Co, 190 S W 2d 5, 209 Ark 
262 

! Cal—Sutter-Yuba Tnv. Co v. Waste, 
136 P.2d 11. 21 Cal 2d 781. 

Before or after closing books 

(1) Under statute authorizing as¬ 
sessment of taxes on property omit¬ 
ted from the assessment roll for any 
cause before collector closed his 
books, an assessment for 1933 taxes 
payable in 1934, after former owner 
redeemed land from state when time 
for regular assessment had passed, 
was authorized —Vandergrift v. 
Lowery, 111 S.W.2d 510, 195 Ark. 257. 

(2) Under statute, if rural proper¬ 
ty, assessed in 1938, was improved 
more than one hundred dollars In val¬ 
ue after assessing time in 1938 and 
before books were closed for the 1939 
assessment, it was duty of assessor 
to assess Improvements —State v. F. 
W. Burford Co., 156 S.W.2d 806, 203 
Ark. 899. 

(3) On the other hand, the statute 
authorizing assessment of property 
omitted from assessment roll, if sueh 
fact is discovered and assessment en- 



84 C.J.S. 


TAXATION 


§ 510 


exists with respect to the, time when the right to 
make a correction or change shall accrue, its terms 
are controlling. 88 Corrections or changes attempted 
after expiration of the time limited for assessors 
to act have been held void. 89 

Payment made voluntarily and in good faith has 
been held to preclude any subsequent correction of 
the assessment by the assessor, 60 and, although it 
is not expressly and in terms provided by the statute 
that the assessors* power of alteration shall termi¬ 
nate, that effect may be given it by construction. 
Thus, under statutes providing that, on completion 
of the assessment, the assessor or assessors shall 
deliver the rolls to a designated official by whom cer¬ 
tain acts incident to the tax are to be done, it has 
been held that the assessors are powerless to make 
any changes or corrections in the rolls after delivery 
to the official thus designated, their power with re¬ 
spect to the assessments terminating on such de¬ 
livery. 61 So it has been held, where the statute pro¬ 
vides for notice of completion of the assessment 
roll to be given at a certain time, that the assessors 
have no power to make corrections other than mere 
clerical corrections of defects apparent on inspec¬ 
tion of the assessment rolls, and certain changes of 
valuation pursuant to application by the taxpayer 
aggrieved, after notice is given of the completion of 
the assessment roll. 62 So, under some statutes pro¬ 
viding for assessment by a state board of particular 
kinds of property, as, for example, railroad and 
public utility property, and for certification to the 


respective counties of the amounts severally due 
them on the assessment, it has been held that, when 
the board completes the original assessment of the 
property by certification to the county officials of the 
amounts due, it becomes functus officio as to that 
year and cannot thereafter make any alterations or 
corrections in the current assessments of the prop¬ 
erty involved. 63 However, the implication of a 
limitation of time in all of the foregoing situations 
is not universally assented to, and it has been held 
that the assessors* power of correction is not termi¬ 
nated by delivery of the assessment books to the 
officer designated to receive them. 64 Under statutes 
providing that the assessors shall, on completion 
of the assessment roll, give notice of that fact and 
that they will meet at a specific time and place to 
review the assessment and consider applications for 
its correction, and further providing that they shall 
retain the roll for a certain time thereafter, it has 
been held that, as to matters falling within the ex¬ 
ceptions of clerical corrections or corrections on ap¬ 
plication, their power of correction does not expire 
after the date appointed in the notice for the comple¬ 
tion of the roll, but continues thereafter for the 
whole of the time provided by statute during which 
they are to retain the assessment roll in their posses¬ 
sion and under their control. 65 

If described corrections are authorized to be made 
within a certain period of time, corrections of the 
kind described and valid in other respects may be 
made at any time within the period specified; 66 a 


tered on tax books before tax collec¬ 
tor closes them, does not authorize 
additional assessment of taxpayer’s 
personalty long after collector has 
closed his books for tax years in¬ 
volved—Jensen v. Dierks Lumber & 
Coal Co., 190 S.W.2d 5. 209 Ark. 262. 
By resolution of county board 
Under some statutes an assess¬ 
ment of omitted property by resolu¬ 
tion of county board of taxation, as 
distinguished from proceedings on 
written complaint, may be made at 
any time up to December 1 of the 
year following the tax year, and need 
not be made during the period for 
revising and eauaJizing local lists 
and duplicates—Duke Power Co v 
Hillsborough Tp Somerset County, 
26 A 2d 713, 20 N.J.Misc. 240. reversed 
on other grounds Duke Power Co. v 
State Board of Tax Appeal, 30 A. 2d 
416, 129 N.J.Law 449, affirmed 36 A.2d 
201, 181 N.J.Law 276. 

Bight to oomplaia 

Executors may not complain of de¬ 
lay in assessing omitted taxes 
against their decedent where the de¬ 
lay was due to the decedent's failure 
to make tax returns provided by law 
and to the executors* own failure to 


co-operate with the county auditor 
in making the assessment —State ex 
rel. Hostetter v Hunt, 9 N E 2d 676, 
132 Ohio St 568. 

68. R.I—McCanna v. Narragansett 
Board of Assessors, 137 A. 694, 48 
R I 396 

61 C.J. p 766 note 39 
Power continuing until payment 
Under statute authorizing county 
auditor to correct any error in as¬ 
sessment or tax list and to assess 
and list for taxation any omitted 
property, power of auditor to correct 
tax list continues until tax has been 
paid or otherwise legally discharged 
—Read v. Schumeister, 295 N.W. 169, 
229 Iowa 844. 

59. NY.—People v Wells, 86 N.Y S. 
309, 91 App.Div. 172. 

61 C J. p 766 note 44. 

60. Ind —Cleveland, etc, R Co. v. 
Ensley, 89 N.B. 607, 44 Ind.App. 
538. 

61. Fla.—State ex rel. Oillespie v 
Thursby, 139 So. 372, 104 Fla. 103, 
rehearing denied 140 So. 775, 104 
Fla. 103. 

Kan —Girard Gas Co. v. Board of 
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Com’rs of Crawford County, 32 P. 
2d 226, 139 Kan. 452 
61 C.J. p 767 note 49. 

After review 

The county assessor may correct 
tax rolls after determination of pro¬ 
test by court of tax review or by su¬ 
preme court on appeal where they 
have not been turned over to county 
treasurer, but not thereafter—Excise 
Board of Lincoln County v St. Louls- 
San Francisco Ry. Co., 93 P.2d 1081, 
185 Okl. 436. 

63. N.Y—New York City v Smith, 
70 N.Y.S 702, 61 App Div. 410. 

61 C.J. p 767 note 50. 

63. Okl.—Prairie Oil, etc., Co. v. 
Cruce, 147 P. 152, 46 Okl. 774. 

64. Ill —Formers', etc., Bank v. Van¬ 
dalism 57 Ill App 681. 

61 C J. p 768 note 54. 

66. NY—Kal Israel, etc., Cong, v 
New York, 1 N.Y.S. 36, affirmed 5 
NY.S. 608, 62 Hun 507. 

61 C J. p 768 note 59. 

66. N.Y.—People ex rel. Stebblns v. 
Purdy, 129 NY.S. 273, 144 App Div. 
361, affirmed 96 N.B. 1127, 203 N.Y. 
555. 

61 C.J p 766 note 40. 
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similar rule prevails with, respect to applications 
for correction. 67 

Failure of assessors to meet on grievance day 
has been held to be a mere irregularity and not a 
jurisdictional error, and hence to be available only 
on direct, and not on collateral, attack. 68 

Effect of action by remewing bodrd on assessors' 
power to correct. After assessments have been con¬ 
sidered and fixed by reviewing boards or officers, 
it has been held that the assessors no longer have 
power to make corrections with respect to the as¬ 
sessments thus passed on. 68 

Particular changes or corrections . If the as¬ 
sessor’s power to make described alterations or cor¬ 
rections is, by statute, expressly required to be 
exercised at or before a certain named time, no 
corrections of the character described may be made 
by the assessors after such time. 70 Thus, where a 
statute expressly states that, on performance of cer¬ 
tain described acts by the assessors, or by other 
taxing officials, or commencing from a fixed time 
thereafter, the assessors shall have no further pow¬ 
er to change the assessments or alter the assess¬ 
ment books so as to affect assessments, the assessors’ 
powers in this regard terminate on the doing of 
the acts required. 71 On the other hand, a time 
limitation stated with reference to only some of the 
corrections or changes which the assessors are au¬ 
thorized or directed to perform has been held to 
have no application to other of their powers or 
duties. 72 Thus, where a state board of equalization 
is made the assessor of some particular kinds of 
property, limitations as to the time in which it may 
review and change its determination in equalization 
proceedings do not apply to acts done by it as an 
original assessing body. 73 There is, however, au¬ 
thority holding that limitations on the time for ac¬ 
tion with respect to additions of property omitted 
for the current year apply to the adding of omis¬ 
sions for prior years although no such requirement 
is specifically imposed by statute. 74 


8 ^ 

Etfeqsion of time for correction or application . 
When a date, is fixed, by which tim$ th$ assessors 
are required to have performed certain duties the 
performance of which puts an end to their right to 
make alterations in the assessment, the fact that 
the assessors, through inability or otherwise, have 
not performed the acts in question on the specified 
date does not extend the time within which they may 
make alterations. 75 An adjournment of the asses¬ 
sors, acting as reviewers, to a day later than that 
fixed by law for the meeting at which their power 
to make specified changes is to end does not author¬ 
ize the making of the changes thus specified at 
such adjourned meeting. 76 Where, however, it is 
provided that, on consent by some' other officer des¬ 
ignated by statute, the assessors may make cor¬ 
rections of a specified kind, even after the date on 
which their independent power of corrections ends, 
corrections of the kind dealt with by the statute 
may be validly made after such time where the 
consent of the proper officers is had. 77 Under a 
statute providing that no tax shall be remitted, can¬ 
celed, or reduced after expiration of the time al¬ 
lowed for correction, unless applicant satisfy the 
assessors that he was prevented by absence or ill¬ 
ness from making timely application for a correc¬ 
tion, it is contemplated that the cause preventing 
correction shall have continued throughout the 
whole, or substantially the whole, of the period 
appointed for the making and consideration of 
applications for correction, 78 and the fact that, 
for a short time at the end of the period, a tax¬ 
payer has been prevented by absence or illness 
from making application does not extend the 
time in which applications or corrections may be 
made, if for the earlier part of such period, con¬ 
stituting a substantial portion thereof, he has neg¬ 
lected to seek correction. 70 Where, after expira¬ 
tion of the time limited for corrections or changes 
by the assessors, the taxpayer requests them to re¬ 
open the matter, he thereby waives the right to ob¬ 
ject to their authority to rehear and redetermine, 
and they may proceed to act with respect to the as- 
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07. Mass —Trustees of Thayer 

Academy v. Board of Assessors of 
Braintree, 122 N.B. 410, 232 Mass. 
402. 

61 C J. p 766 note 41. 

08. NY —In re Young, 56 N.Y.S. 861, 
26 Misc. 186 

00. Conn.—Bridgeport Brass Co. v. 

Drew, 128 A. 413, 102 Conn. 206. 
N.Y—Crommelin v Finn, 281 N.Y.S. 
254, 129 Misc 252 

79. Ind.—State Board of Tax Com*rs 
v. Belt R., etc., Co, 130 N.B. 641, 
191 Ind. 282. 

61 C.J. p 767 note 45. . 


71. Ohio.—State v. Buckeye Pipe 
Line Co., 14 Ohio N.P.,N.S., 401. 

61 C.J. p 767 note 46. 

78. Miss.—State ex rel. District At¬ 
torney v. Simmons, 12 So. 477, 70 
Miss. 485. 

61 C.J. p 768 note 62. 

73. NM—Abreu v. State Tax Com¬ 
mission, 224 P. 479, 29 N M. 654, 
followed in Jackson v. State Tax 
Commission, 224 P. 482, 26 N M. 
561. 

74. N.Y.—Overing Vi Foote, 65 N.Y. 
263, 


75. NY—People v Keefe, 104 N.Y. 
S. 154, 119 App.Dlv. 713. 

70. N.Y.—New York City v. Smith, 
70 N.Y.S. 702, 61 App.Div. 410. 

77. Cal.—Pasadena University v. 
Los Angeles County, 214 P. 868, 190 
Cal. 786—San Luis Obispo County 
v. White, 27 P. 756, 24 *>. 864, 9b 
Cal. 432. 

78. N.Y.—People v. Feitner, 54 N.T. 
S 902, 35 App Div. 490. 

79. N.Y,—People v, Feitner,, supra. 
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sessment in the same manner as if the hearing were 
within the! time when they were authorized to act. 80 

e. Application for Review or Correction 

Where prescribed by statute an application for a 
correction or alteration of an aaaeaament la a condi¬ 
tion 'precedent to an exercise of the power to make a 
correction or alteration. 

In the absence of a statutory requirement, an 
assessing officer may correct an assessment without 
first having an application therefor filed with 
him, 81 but, where an assessor or assessing officer 
is empowered to make particular corrections or 
alterations on application by a designated person, 
the existence of the application prescribed by the 
statute is a condition precedent to the exercise of 
the power, without which attempted alterations are 
invalid. 82 It is immaterial that an application ac¬ 
tually is made and that the assessors in fact change 
or correct the assessment, if the action taken does 
not r^st on the statutory application as its basis. 83 
If the form of application prescribed by statute is 
not strictly complied with, the assessors whatever 
their right to act, are under no duty to do so; 84 
but, although the application is somewhat informal, 
if no objection is made to it on that point and it is 
treated as a sufficient application, the informality 
does not destroy its existence or effect as an ap¬ 
plication. 85 

Where provision is made for review on applica¬ 
tion of any person aggrieved, an application, on 
which the assessors may act, must be made by a 


person aggrieved. 86 In the absence of statutory 
provisions to the contrary, applications have befeft 
held sufficient to entitle taxpayers to be heard con¬ 
cerning correction of their assessments, although 
made orally, 87 and although made to one only of 
several members of a board of assessors; 88 but, 
where the language of the statute calls for an ap¬ 
plication in writing, oral applications have been dis¬ 
regarded as insufficient. 89 Where the requirement 
of an application is stated with respect to certain 
corrections by assessors but not as to others, no 
application is necessary in the latter class of cases, 
and the board may act on its own initiative. 90 

Statement of grounds for cort m cction Where, in 
making application for correction, applicant is re¬ 
quired by statute to file a statement under oath 
specifying the respect in which the assessment is 
incorrect, verification to be by the taxpayer or some 
person acquainted with the facts and authorized to 
make the statement, the protesting statement and 
verification may be made by an agent of the tax¬ 
payer, 91 and may be made on information and be¬ 
lief 92 The knowledge required to enable one to 
make and verify the required supplementary state¬ 
ment need not be a personal knowledge of the 
facts 93 The requirement that such statement shall 
set out in what respects the assessment is incorrect 
has been held to be met by pointing out the error 
complained of without a specification of all the facts 
constituting the error, 94 and hence general aver¬ 
ments that property is assessed for more than its 
full value, that it is overassessed proportionally 


80. N Y —People ex rel Claire Belle 
Dresses v. State Tax Commission, 
224 NTS 140. 221 App Dtv 471. 
affirmed 162 NE 527, 218 NY 668 

81. N.J.—Pitney v Kelly, 34 A 2d 
547, 21 N J.Mlsc. 405 

82. Miss —Mississippi R. Commis¬ 
sion v Western Union Telegraph 
Co.. 65 So 505, 107 Miss. 442. 

61 C.J. p 769 note 73. 

83. Miss —Mississippi R Commis¬ 
sion v Western Union Telegraph 
Co., supra. 

84. N.Y.—People v. Westchester 
County, 16 Barb. 607. 

Complaint held sufficient 

Under statute authorising the 
county board of taxation to cause to 
be entered pn tax duplicate proper 
assessment against property omit¬ 
ted by assessor on the written com¬ 
plaint of the oollector or any taxpay¬ 
er of' taxing district or >of governing 
body thereof, a complaint signed in 
name of township by township collec¬ 
tor was sufficient, and all reference to 
township as such could be treated as 
surplusage; and tbs taxpayer was 
sufficiently informed and the statu¬ 


tory requirement that the property 
be ‘'specifled” was met by the state¬ 
ment “cash” and the amount —Duke 
Power Co v Somerset County Board 
of Taxation, 12 A 2d 234, 124 NJ 
Law 481, affirmed 15 A.2d 460, 125 N 
J.Law 431. 

Where taxpayer or taxing district 
seeks to oompel addition of omitted 
property by the county board, writ¬ 
ten complaint specifying the proper¬ 
ty omitted is required, but where the 
board acts on its own motion it may 
proceed by resolution forthwith.— 
Duke Power Co v. Hillsborough Tp. 
Somerset County, 26 A 2d 713, 20 N 
J Misc. 240, reversed on other 
grounds Duke Power Co. v. State 
Board of Tax Appeal, 80 A.2d 416, 
129 NJLaw 449, affirmed 36 A.2d 
201, 131 NJLaw 275. 

85. U.S —Air-Way Electric Appli¬ 
ance Corp. v. Archer, D.C.Ohio, 8 
F 2d 669, reversed on other grounds 
45 S.Ct. 12, 266 U.S. 71, 69 L.Ed. 
169. 

86. N.Y.—:People v. Neff, 44 N.Y.S. 
46. 15 App.Div, 6, affirmed 51 N.E, 
1093, 156 N.Y. 701. 
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87. Mass—Shawmut Mills v. Board 
of Assessors of City of Fall River, 
171 NE 434, 271 Mass 358. 

88. Mass—Shawmut Mills v Board 
of Assessors of City of Fall River, 
supra, 

61 C.J. p 769 note 79. 

89. NY—People v. Miller, 131 N.Y. 
S 868, 73 Misc 214 

61 C J p 769 note 80 

9a Me—City of Belfast v Hayford 
Block Co, 115 A. 282, 120 Me 517 
61 C.J p 769 note 81. 

91. N Y —People v Webster, 63 N.Y. 

5 574, 49 APP.Div, 556. 

61 C J. p 769 note 83. 

92. NY.—People v, Campbell, 34 N. 

Y S 801, 88 Hun 544. 

61 C J p 769 note 84. 

93. NY—People v. Webster, 63 N 

Y S 574, 49 App.Div. 556—People 
v Johnson, 51 N.Y.S 388, 29 App. 
Div. 75. 

94. N.Y.-r-People ex rel. New York O. 

6 W. R. Co. v. Wakeman, 128 N.Y. 
S 506, 143 App Piv. 816. 

61 C.J. p 769 note 86, 
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to all the other property in the district, and the 
like, are sufficient. 95 

While, however, the complaint is not necessarily 
judged by the strict rules of pleading, it must 
clearly and definitely set forth the grounds on which 
the revisory power of the assessors is invoked and 
show on its face that applicant is entitled to re¬ 
lief; 96 and mere general allegations of illegality 
in the assessment, not specifying the nature of the 
particular defect complained of, are insufficient to 
raise for consideration any defects in addition to 
those set out elsewhere in the statement. 97 Where 
illegality is claimed to exist by reason of a double 
assessment, the complaint should state facts from 
which it can be seen what property is claimed to 
have been subjected to double taxation. 98 The only 
matters concerning the application necessary to the 
exercise of jurisdiction are that, within the time 
fixed by statute, an application by the proper per¬ 
son shall be presented to the assessors, which, if re¬ 
quired by statute, shall be in writing and shall 
state the grounds of the objection, procedural mat¬ 
ters, such as the form of the complaint and the par¬ 
ticularity with which the property shall be de¬ 
scribed, or the objections specified not being juris¬ 
dictional. 99 If the assessors deem the application 
or statement insufficient, they may and should re¬ 
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fuse to act on Hi 1 and if t^iey accept the state¬ 
ment made without objection, and without requir¬ 
ing the production of witnesses, they must be 
deemed to have waived any other or different state¬ 
ment; 2 conversely, if there are grounds of objection 
existing at the time of application which are not 
stated therein, applicant cannot thereafter avail 
himself of them. 3 

Effect of illegality. Where the application made 
is tainted with illegality in its inception, the whole 
proceeding is void. 4 

d. Notice 

Where a statute to requires, notice of a change or 
correction of assessment should be given to the tax¬ 
payer. 

In the absence of a statutory requirement, a tax 
assessor may change or correct an assessment with¬ 
out notice to the taxpayer. 6 Under some statutes, 
it is required that the assessors, on making correc¬ 
tions or alterations of designated character, shall 
give notice to the taxpayer affected by the change, 6 
and a substantial compliance with the statute has 
been held sufficient. 7 The sufficiency of the notice 
is not subject to be assailed where the taxpayer af¬ 
fected has had actual notice within the time pre¬ 
scribed by statute and has voluntarily appeared pur- 
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96. N.T—People v Webster, 63 N. 

YS. 674, 49 AppDiv. 656 
61 C.J. p 770 note 87. 

96. NY.—People ex rel American 
Mfg Co v. Gifford, 235 NTS. 578, 
134 Misc 487 

61 C.J. P 770 note 88. 

97. NY—People v Carmichael, 118 
NYS. 354, 64 Misc 271, affirmed 
126 N.Y S. 1151, 139 App Div. 925. 

61 C.J. p 770 note 89 

98. N.Y.—People ex rel. Dexter 
Sulphite Pulp & Paper Co v. 
Hughes, 216 N.Y.S. 710, 216 App 
Div. 626, reversed on other grounds 
157 NE 922, 246 N.Y. 86. 

99. N Y —People ex rel Empire 
Mortgage Co. v. Cantor, 180 NT.8. 
139, 190 AppDiv 612. 

61 C J. p 770 note 91. 

1. N Y.—People v. Cantor, 180 N.Y.S. 
139, 190 App.Dlv. 612. 

8. NY.—People ex rel. W. T. Grant 
Realty Corporation v. Clinton, 246 
N.Y.S. 644, 138 Misc. 833. 

61 CJT. p 770 note 93. 

3. N.Y.—People v. Feitner, 79 N.Y. 
8. 309, 77 App.Dlv. 428. 

4 N.T.—People v. Purdy, 162 N.T.8. 

66, 174 APP Div. 702. 

61 C.J. p 770 note 96, 


5. Wyo —Corthell v. Board of 

Com'rs of Albany County, 8 P.2d 
812, 44 Wyo. 71 

Book taxes on omitted property 

Ohio—Application of National Tube 
Co , BT A , 98 NE 2d 78 

The state tax commission has pow¬ 
er to change its valuations of railroad 
property for taxation without prior 
notice —People ex rel. Brenza v Chi¬ 
cago & N W Ry. Co., 103 NE.2d 85, 
411 Ill. 85 

6. NY—People v. Wells, 73 NE 
1025, 181 NY 262 

61 C J p 770 note 96 

Changes held to require notice 

(1) In general.—People v Garland, 
131 N.Y.S. 180, 72 Misc. 413—61 C.J. 
p 770 note 96 [a] (3), (4). 

(2) Addition of omitted property. 
DC—Tumulty v District of Colum¬ 
bia, 102 F 2d 264, 69 App DC. 390 

Okl—Dyer v. Dalton, 174 P.2d 252, 
197 Okl 601. 

61 C.J. p 770 note 96 [a] (1). 

(3) Increases of assessed valua¬ 
tion.—Root v. Wood, 21 So 2d 133, 155 
Fla. 613—61 C.J. p 770 note 96 [a] 
( 2 ). 

xrotloe held snfidsat 

(1) In general.—Siegel v. Holland, 
102 S.W.2d 1028, 171 Tenn. 327—Ten¬ 
nessee Fertiliser Co. v. McFall, 163 
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SW 806, 128 Tenn. 646—61 C.J. p 
771 note 97. 

(2) Under statute authorizing the 
county board of taxation to cause to 
be entered on tax duplicate proper 
assessment against property omitted 
by assessor, a notice of hearing 
which did not contain specifications 
of property allegedly omitted was not 
defective, since statute does not re¬ 
quire such specifications in notice.— 
Duke Power Co. v. Somerset County 
Board of Taxation, 12 A.2d 234, 124 
N J Law 481, affirmed 15 A.2d 460. 
125 N.J.Law 481. 

7. Ohio—Stats ex rel. Hostetter v. 

Hunt, 9 N.E 2d 676, 132 Ohio St. 

568. 

Description of property 

Notice of delinquency requiring a 
return of untaxed property need not 
contain any particular description of 
property which tax receiver seeks to 
have returned, and notice given by 
tax receiver to delinquent's adminis¬ 
trator requiring return of stocks, 
cash on deposit, notes and accounts, 
fieri facias and other choses in ac¬ 
tion and personalty in administra¬ 
tor's hands at time when they Should 
have been returned for taxation was 
sufficient in matter of description as 
related to unreturned money, notes 
and accounts—Hardin v. Reynolds, 
6 S.E.2d 328. 189 Ga. 684 
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suant thereto to resist the proposed action of the 
assessor. 8 

The requirement of notice, appearing in statutes 
concerning review and correction by assessors, is 
operative only as to matters in connection with 
which it is stated, and does not apply to the primary 
valuation of property. 9 Under some statutes, the 
duty to give notice does not exist where there has 
been a willful failure on the part of the taxpayer 
to file a return or where he has made a fraudulent 
false return; and, where there are such provisions, 
although a failure to give notice will invalidate 
corrections or alterations generally of the charac¬ 
ter of the one made, it will have no such result 
where no return or a false return brings the tax¬ 
payer within the terms of the exception. 10 How¬ 
ever, it has been held by the federal supreme court, 
resolving a conflict in the decisions of the states, 
that, even where there has been a failure to make 
return for taxation, at least where such failure is 
not fraudulent but is in consequence of a bona fide 
belief of nontaxabihty of the property on the part 
of the taxpayer, there must be notice or opportunity 
for a hearing given the taxpayer at some stage in 
the proceedings for assessment and enforcement of 
a tax on omitted property, or the proceedings will 
contravene the requirement of due process and be 
void. 11 

Service on representative of decedent. In the 
event of the death of a taxpayer, the requisite no¬ 
tice of a proposed change or correction of tax as¬ 


sessment may properly be served on his personal 
representative. 12 

e. Hearing 

Hearing* before assessors acting as reviewers are 
not governed by the strict rules of practice controlling 
civil actions, and mere Irregularities are not Jurisdiction¬ 
al in character and do not vitiate the proceedings, al¬ 
though they may afford ground for appeal to a higher 
board or body. 

Proceedings before assessors, acting as reviewers, 
are not governed by the rules of practice prevailing 
in civil actions, 13 and minor informalities or ir¬ 
regularities do not vitiate them. 14 Where they act 
judicially, the assessors, acting as reviewers, have 
power to administer oaths, 16 and to hear testi¬ 
mony; 16 and it is their duty to conduct a hearing 
and weigh the evidence, 17 to judge its credibility, 18 
compare it with the law, and decide the question 
which is to be determined. 19 Where an assessing 
board is authorized to correct its assessments on 
application by the taxpayer, the latter is entitled to 
have his application considered and determined by 
the tax commission as such, and, in order to affect 
his rights, the action taken must be by the board as 
a body. 20 Statutory provisions, giving taxing au¬ 
thorities the right to require an applicant for tax 
reduction to appear for examination with respect to 
his application, do not authorize such authorities in 
lieu of such examination to write to an applicant 
for additional information and make the furnishing 
of it a jurisdictional requirement. 21 


8. Ohio—State ex rel. Hoetetter v. 
Hunt, 9 N E 2d 676, 132 Ohio St 
668 

61 C J p 771 note 98 
•b Ind —Chicago, etc , It Co v John, 
48 NE 640. 150 Ind 113. 

10. N.H —Jaflfrey v. Smith, 30 A. 
604, 76 N.H 168. 

11. U.S—Central of Georgia R. Co. 
v. Wright. Ga., 28 S Ct 47, 207 U.S 
127, 52 Li.Ed 134, 12 Ann Cas. 463. 

61 C.J. p 771 note 3 

12. Okl—Van Hoozer v. Myers, 224 
P. 977, 98 Okl. 243—Gamble v 
Patrick, 99 P. 640, 22 Okl. 915, 18 
Ann.Cas. 348. 

Vatll final discharge 

County treasurer may serve statu¬ 
tory notice on administrator so as to 
obtain jurisdiction to assess omitted 
property until administrator is final¬ 
ly discharged, notwithstanding he 
has filed his final account and dis¬ 
tributed estate—Mllbourn v. State, 
32 P.2d 291, 168 Okl 168. 

18. N.T —People ex rel. American 
Mfg. Co. v. Gifford, 235 N.T S. 578, 
134 Mlsc. 487—People v. Feltner, 
58 N.T S 869, 27 Misc 384. affirmed 
61 N.T S. 432, 46 Apfc.DiV 542. 


14. NT.—People ex rel American 
Mfg. Co v. Gifford. 235 N.T S. 578, 
134 Mlsc 487 

15. N Y —People v Howland, 61 
Barb 273, 6 Lans 105 

10. NY.—People v Howland, supra. 
61 C J. p 771 note 7. 

17. N.T.—People v Feitner, 69 N.T 
S 410, 58 App Div. 468—People v. 
Howland, 61 Barb. 273, 6 Bans 105. 
Bxteat of hearing 

Under statute prescribing that on 
a specified day assessors should meet 
to hear and determine complaints 
with respect to assessments made by 
them, taxpayer has right on such 
day to draw to attention of assessors 
such facts as he deems pertinent to 
his contention that his assessment 
should be corrected, and assessors 
have no discretion to determine that 
they will not consider a taxpayer’s 
contention, but extent to which as¬ 
sessors will permit taxpayer to pre¬ 
sent contention is solely within dis¬ 
cretion of assessors.—-Barrett v. 
Munger, 115 NY.S.2d 708, 201 Mlsc 
9*5. 

Neglect of duty not proved 

Announcement by tax assessor to 
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equalization board, that he had re¬ 
ceived instructions from state comp¬ 
troller to disregard and disallow dis¬ 
count and to disregard and disallow 
charitable Interest and charitable de¬ 
duction in making up tax rolls and 
could not do otherwise than assess 
trustees accordingly and to stand to 
that assessment, was not proof of 
fact that tax assessor failed to re¬ 
view and reconsider tax return and 
to make findings that he had commit¬ 
ted error originally in accepting tax 
return as prepared by trustees — 
Florida Nat Bank of Jacksonville v. 
Simpson, Fla., 59 So.2d 751. 

18. NY—People v. Howland, 61 
Barb. 273, 6 Lans. 105. 

18. N.T.—People v. Feitner, 61 N.H 
763. 168 N.T. 441—People v. How¬ 
land, 61 Barb. 273, 6 Lana. 106. 

aa U.S —Air-Way Electric Appli¬ 
ance Corporation v. Archer, D.C. 
Ohio, S F.2d 669, reversed on other 
grounds 45 S Ct 12, 266 U S. 71, 69 
LEd. 169. 

61 C.J. p 771 note 11. 

81. N.T.—People ex rel Sprague 
Realty Corp. v. Mills, 71 N.T.R2d 
132. 
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Examination of witnesses and taking of .testimony. 
The assessors may examine witnesses on their own 
behalf, 22 or may require applicant to produce wit¬ 
nesses to be examined in support ql the applica¬ 
tion. 28 Further, it is proper for applicant to re¬ 
ddest an opportunity to examine witnesses, 24 and he 
has a legal right to introduce witnesses in support 
of his application ; 26 but, unless an offer of evidence 
is made by the taxpayer, the mere filing of an ap¬ 
plication for review imposes on the assessors no 
obligation to take testimony, wherfe not expressly so 
provided by statute. 26 It is not essential, in the 
absence of statutory provisions to the contrary, that 
there be any testimony taken at all, where the ap¬ 
plication sets forth uncontroverted facts and the 
only question is as to their effect. 27 While the 
taxpayer must, at the hearing, answer in good faith 
and without evasion any and all questions put to 
him with respect to the property, 28 not every failure 
to answer clearly and explicitly all questions asked 
on the examination necessitates or justifies dis¬ 
missal of the application. 89 The taxpayer may not 
refuse to be examined or to produce any papers 
relating to a protested assessment in proceedings 
before the assessors on the theory that their exam¬ 
ination may be inquisitorial and the papers imma¬ 
terial. 80 On the other hand, tax assessors may not 
require a particular agent or representative of a 
taxpayer to appear before them for examination, but 
may require only that the taxpayer appear personal¬ 
ly or by a representative competent to furnish in¬ 
formation concerning the assessment, 81 and papers 
relating to obviously immaterial matters need not be 
produced. 82 A taxpayer, required to appear for an 


examination with respect uto a cpipplaint pf over* 
assessment, need only set before the assessors facts 
showing the alleged overassessment and inequality. 88 
Moreover, if the assessors do not require the tax¬ 
payer to appear personally and be examined, but 
permit him to appear by attorney, without making 
objection, they thereby waive any claims based on 
the failure of the taxpayer to appear for examina¬ 
tion. 84 Examination of witnesses before the as¬ 
sessors need not be under oath, in the absence of 
a statute so requiring. 86 

f. Evidence 

Rigid rules of evidence are inapplicable In proceed¬ 
ings before tax assessors to change or correct their 
assessments. 

The rigid rules of evidence do not apply to hear¬ 
ings before assessors with respect to changes or 
corrections of assessments. 86 Although the deter¬ 
mination of the assessors must be based on the evi¬ 
dence, nevertheless the evidence need not, in order 
to be admissible or to sustain a decision, be such 
as would be admissible in common-law actions. 87 
Thus, they may receive affidavits as evidence; 88 
and, on review, they are not necessarily limited to 
a consideration of the facts on which they acted in 
making the original assessment, further evidence 
being admissible. 89 The materiality of questions 
with respect to the assessment ordinarily is for the 
assessors, acting as reviewers, to determine, 40 On a 
review based on a taxpayer's application, the burden 
is not on the assessors to establish the legality or 
justice of the assessment as originally made; 41 but 
is on applicant to support the averments of his 
claim by a preponderance of the evidence. 42 Pre¬ 


ss. N.Y.—People v. Feitner, 61 N.B. 
763, 1 68 N.Y. 441. 

S3. N.Y.—People v. Feitner, supra. 

Cl C.J. p 771 note 13. 

34. N.Y.—People v. Feitner, supra. 

35. N.Y.—People v. Feitner, supra 
61 C.J. p 772 note 16. 

26. N.Y —People v. Feitner, supra 
37. N.Y.—People v. Feitner, supra 

28. N.Y.—People v. Hall, 31 N.T.& 
356, 83 Hun 376. 

61 C.J. p 772 note 18. 

SS. N.Y —People ex rel. American 
Mfg Co. v. Gifford, 235 N.Y.S. 578, 
184 Misc. 487. . « 

61 C.J. P 772 note 18. 

30. N.Y.—People ex rel. New York 
Cent R. Co. v Jones, 853 N.Y.S. 
426, 144 Misc. 776. 

31. N.Y.—People ex rel. New York 
Cent R. Co. v. Jones, supra 

33. N.t\—Feqple ex ret New York 
Cent It t?d. v. Jones, supra 


Costs of man j years ago 

Railroad company, protesting 
against tax assessment, properly re¬ 
fused to furnish assessors copies 
of contracts for, and information as 
to cost of, constructing certain tracks 
and other structures many years be¬ 
fore assessment—People ex reL New 
York pent R. Co. v. Jones, supra 

33. N.Y.—People ex rel. New York 
Cent R. Co. v. Jones, supra 

34. N.Y.—In re Corwin, 82 N.E. 16, 
135 N.Y. 245. 

61 C.J. p 772 note 20. 

35. N.Y.—People v. Ckiifor, 180 N.Y. 
S. 139, 190 App.Div. 512—People ex 
rel. American Mfg. ‘Co. v. Gilford, 
235 N.Y.S. 578, 134 Misc. 487. 

36. Ky.—Corpus Juris sited is 
Carr’s Coal Co. v. Perry County 
Board of Sup’rs, 98 S.W.2d 359, 
362, 263 Ky. 643. 

’ N.Y.-*-People ex rel. Empire» Mort¬ 
gage Co. v. Cantor, 180 N.Y.S. 136, 
100 App.Dlv. 512. , 

I 61 CLJ» p 772 note 23. , 
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37. NT.—People ▼. Campbell. $4 N. 
T.S. 801. 88 Hun S44. 

61 C.J. p 772 note 26, 

38. NY.—People v. Campbell, 84 N. 
E 763, 139 N.Y. 68. 

61 C.J. p 772 note 26. 

36. N.J.—Long Dock Co. v. State 
Board of Assessors, 97 A. 900, 89 
N.J.Law 108, affirmed 101 A. 367, 
first case. 90 N.J.Law 701, followed 
in 101 A. 867, seoond case, 90 N.J. 
Law 702 and 101 A. 368, 90 N.J.Law 
702, 703. 

61 C.J. p 772 note 27. 

40. N.Y.—People v. Feitner, 66 N.Y. 
S. 410, 58 AppJDiv. 468. 

61 C.J. p 772 note 28. * 

41. N.Y.—People v. Law, 14 6 N.E. 
622, 289 N.Y. 246. 

61 C.J. p 772 note 29. 

43. U.S.—S., S. Krepge Co. v. Ben* 
nett P.C.N.Y., >61 F»2d 858, affirmed 
63 S.Ct. 18, 387 U.0. 666, 77 L.Ed. 
498. 

61 C.J. p 774.304* 30, 
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snmptibirs affecting assessments, even thottg'll such 
presumptions are statutory in character, may be 
overcome by the introduction of evidence. 48 Usual¬ 
ly it is for the assessors to determine, on application 
for correction or revision, what evidence shall be 
sufficient to induce them to grant the application. 44 
Where a statute authorizes assessors, on review, to 
correct assessments by deductions for debts, owed 
by the taxpayer, a general statement by the tax¬ 
payer that his outstanding debts are greater than 
his taxable property, without any specification of the 
persons to whom the debts are owed or the respec¬ 
tive or total amounts owed, is insufficient as a basis 
for such correction. 46 

In order to obtain relief on the ground of over¬ 
valuation, applicant must show, as a part of his 
case, what is the true value of the property. 46 A 
statement of the taxpayer's belief that a large pro¬ 
portion of a tax on credits should be deducted as 
uncollectible, without a more specific showing, is 
insufficient evidence to establish the claim 47 How¬ 
ever, save m so far as the rule is limited as a 
result of the power of the assessors to pass on the 
credibility of witnesses, 48 in the absence of any 
evidence of value other than that submitted and 
sworn to by a complaining taxpayer in his applica¬ 
tion and examination before them, they are con¬ 
cluded thereby and are bound to make the valuation 
conform to what is thus stated by such taxpayer; 49 
and a rule similar to the one stated with respect 
to evidence of value applies to evidence of the place 
of the taxpayer's residence, 60 and of the existence 
of property subject to assessment. 51 Under this 
rule the assessors are not, in the absence of a stat¬ 
ute so requiring, bound by the statements of the 
taxpayer so far as to prevent their making further 
inquiries, but may make independent investiga¬ 
tion and base their determination on the whole of 
the evidence properly before them. 62 

Valuations established by other official agencies. 
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Under statute it has been held that the valuation 
fixed on a public utility by the proper agency for 
rate-making purposes, and the supporting facts and 
circumstances, are admissible in proceedings before 
a tax board to have the valuation for assessment 
changed, 63 but that such evidence is not conclusive 
on the reviewing assessors, 64 but at most is to be 
regarded as prima facie reasonable and correct. 66 ^ 

Variance . Where similar provisions are made for 
reduction of valuation and for striking off an as¬ 
sessment, on application, it has been held that, where 
the application asks that the assessment be stricken 
but the evidence makes out a case for reduction 
only, relief of the latter character should be af¬ 
forded although not specifically requested by the ap¬ 
plication. 66 

g. Record 

The record should be sufficiently clear to show that 
attempted corrections or changes by an assessor were 
within his jurisdiction. 

The record must be sufficiently clear and certain 
to show that attempted corrections or alterations as 
made by assessors were within their jurisdiction, 
and were m fact such changes as might effectually 
be made by them. 67 Where the validity of the as¬ 
sessment is not made to depend on the existence of 
a completed record, correct in all formal particu¬ 
lars, errors in the record with respect to corrections 
or alterations do not necessarily invalidate the 
changes made. 68 On the other hand, it has been 
held that, where a particular form is prescribed by 
statute to be used in adding omitted property, it 
is essential to the validity of the addition that the 
designated form be followed. 69 In the absence of 
a statute so requiring, it is not essential to the 
validity of an assessment for omitted property that 
it appear in connection with the original assessment 
list, but it may validly be made in a book or paper 
separate from such original list. 60 If the taxpayer 
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43. N.Y.—People v. Tax. etc, 

Corners, 68 NY.S. 648. 33 Misc 347. 

44. N.Y—People v. Campbell, 34 N 
Y S 801. 88 Hun 644. 

61 C J. p 773 note 33. 

Evidenoe held sufficient 
Ga.—Hardin v. Reynolds, 6 SE.2d 
823, 189 Ga. 634. 

45. N.Y.—Vose v. Willard, 47 Barb. 
380 .'' 

40. N.Y.—People v. Moore, 11 N.Y. 
St 659. 

47« N.Y.-^OPepple v. Feitner, 64 N.Y. 
S. 639, 61 App.Div. 178. 

48. &Y.—People v. Feltner, 69 N.Y. 

S. 410„ 68 App.Div. 468. 

61 C.J. p 773 note 36. 


49. NY.—reople v Feitner, 64 N.Y 
S 298, 30 Misc 665. 

61 C J. p 773 note 37. 

90. N.Y.—People v. Tax, etc., 

Com’rs, 68 N.Y.S 548, 33 Misc. 347. 
61 C.J. p 773 note 38. 

51. N.Y,—People v. Hall, 114 N.Y.S. 

511, 130 App.Div. 360, 

61 C.J. p 773 note 39. 

53. N.Y.—People v. Feitner, 58 N.Y. 
S. 869, 27 Mine. 384, affirmed 61 N. 
YS. 432, 46 App.Div. 542. 

61 C.J. p 773 note 40. 

53. Idaho.—Northwest, Light St Wa¬ 
ter Co. v. Alexander, 160 P. 1106, 
29 Idaho 557. 


54. Idaho —Northwest Light & Wa¬ 
ter Co v Alexander, supra. 

55. Idaho—Northwest Light St Wa¬ 
ter Co v. Alexander, supra. 

56. N.Y —People v. Albany Board 
of Assessors, 40 N.Y. 154. 

67. Mo—Cape Girardeau v. Buehr- 
m&nn, 49 S W. 985, 148 Mo. 196. 

61 C.J. p 773 note 45. 

58. N.H —Jeffrey v. Smith, 80 A. 
504. 76 N.H. 168. 

61 C.J. p 773 note 47. 

59. Va—Sussex County v. Jarratt, 
106 S D 884, 627, 129 Va. 672. 

61 C.J. p 774 note 48. 

60. Mass.—Noyes v. Hale, 137 Mass. 

866 . 
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is dissatisfied with the record, as not being a suffi¬ 
ciently full and accurate statement, he must make 
due and proper application to have it corrected or 
expanded, in order to preserve his objections to it 
on that ground. 61 However broad their power to 
reassess property which has escaped taxation by rea¬ 
son of the invalidity of prior assessments, the as¬ 
sessors must nevertheless, in making the reassess¬ 
ment, employ a description sufficient to result in the 
existence of a valid assessment against the prop¬ 
erty. 62 

1 Effect of regulations as to time of keeping 
records . Statutory provisions requiring records to 
be kept for a stated time and then destroyed do not 
operate as a limitation on the time within which an 
assessor may add omitted property. 66 

L Determination and Award of Relief 

Assessors acting Judicially In the change or correc¬ 
tion of tax assessments should proceed on the basis of 
evidence before them. 

Where the assessors act judicially in correcting 
or changing assessments, they cannot act arbitrarily 
or capriciously, but their decision must be based on 
the evidence. 64 However, they are entitled to ex¬ 
ercise their own judgment in so far as the assessed 
valuation depends on opinion based on an assumed 
basis of estimate. 65 It is the duty of the tax as¬ 
sessor to consider information furnished him by 
the comptroller and, if he finds error has been com¬ 
mitted, to revise the assessment, 66 but, if the in¬ 
formation sheds no new light, the assessment should 
stand as originally made. 67 Confirmation of an as¬ 
sessment is proper where no sufficient facts are pre¬ 
sented to enable the assessors to make an intelligent 
revision thereof. 68 In proceedings, on an applica¬ 
tion by a taxpayer, for reduction or remission of 


64 C,J.;SL 

tax, it 1^9 been held that the taxpayer is entitled 
to demand and receive from the assessors, acting 
as reviewers, a statement of the basis on which 
their conclusions as to the amount and existence of 
liability, in making the assessment, were reached. 60 
In respect of the remedy for increased valuations, 
an assessor's oral statements have been held not to 
extend the taxpayer's statutory rights. 70 Where a 
county board proceeds on the complaint of a tax¬ 
payer or taxing district in respect of change of 
assessment, it should render its judgment within 
such time as may be specified by statute. 71 

Statement of assessor's reasons . Where the tax¬ 
payer does not make a written protest, the assessor 
in overruling the objections to an assessment need 
not state his reasons in writing. 72 

i Statutory Proceedings before Assessors for 
Abatement 

(1) In general 

(2) Who may apply 

(3) Nature and form of application; in¬ 

ventory or list 

(1) In General 

In at least one Jurisdiction proceedings for abate¬ 
ment of taxes are brought in the first instance by ap¬ 
plication to the assessors under an exclusive statutory 
remedy. 

In at least one jurisdiction there exists a statutory 
proceeding for abatement brought by application to 
the assessors. Such application is in the nature of 
a claim for reduction 73 The proceeding is purely 
statutory in character, 74 and the statutory system 
has been said to cover the field so completely as to 
leave no room for remedial measures other than 
those covered by it, 75 and to supersede remedies 


61. N.Y.—People v. Feltner, 58 N.Y. 
S. 860. 27 Misc. 384, affirmed 61 N. 
Y.S. 432, 45 App.Div. 542. 

62. N.Y.—Gehrhardt v. Schwartz, 92 
N.Y.S. 613, 102 AppDlv 389, af¬ 
firmed 79 NE. 1105, 186 N.Y. 574. 

61 C J. p 774 note 51. 

63. N Y.—State ex rel. Green ward 
Realty Co. v. Z&ngerle, 21 N.E.2d 
662, 135 Ohio St 533 

64. N.Y—-People v. Hall, 114 N.Y.S. 
511, 130 App.Div 360. 

61 C.J. p 774 note 52. 

65. N.Y.—People v. Hall, 31 N.Y.S. 
956. 83 Hun 375. 

66 . Fla.—Root v. Wood, 21 So.2d 
188. 155 Fla. 613. 

67. Fla.—Root v. Wood, supra. 

6 & N.Y.—People v. Law, 146 N.E. 
622, 239 NY. 84f—Lorlmier-Green- 
baum Co. v. Gilchrist, 209 N.Y.S. 
686 , 218 App.Div. 788 . 


69. Md.—Susauehanna Power Co v. 
State Tax Commission, 151 A 39, 
159 Md. 359, appeal dismissed 51 S. 
Ct. 436, 283 U.S 297, 75 L.Ed. 1042 

61 C.J. p 774 note 55. 

70. Colo.—Miller v. Board of Com’rs 
of City and County of Denver, 21 
P 2d 714, 92 Colo. 425, appeal dis¬ 
missed and certiorari denied 54 
S.Ct. 78, 290 U.S. 586, 78 L.Ed. 518. 

71. N.J.—Duke Power Co. v. Hills¬ 
borough Tp., Somerset County, 26 
A2d 718, 20 N.J.Misc. 240, reversed 
on other grounds Duke Power Co. 
v. State Board of Tax Appeals, 30 
A 2d 416, 129 N.J.Law 449, affirm¬ 
ed 86 A.2d 201, 131 N.J.Law 275. 

Tea days after hearing 

N.J.—Duke Power Co. v. Hillsbor¬ 
ough Tp., Somerset County, 26 A 
2d 713, 20 N.J Misc. 240, reversed 
oh other grounds Duke Power Co. 
v. State Board of Tax Appeals, 30 
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A 2d 416, 129 N J Law 449, affirm¬ 
ed 36 A 2d 201, 131 NJ.Law 275. 

72 . Colo —Miller v. Board of Com’rs 
of City and County of Denver, 21 
P 2d 714, 92 Colo. 425, appeal dis¬ 
missed and certiorari denied 54 S. 
Ct 78, 290 U.S. 586, 78 L.Ed. 518. 

73. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, 88 N.E.2d 145, 
310 Mass. 300. 

74. Mass —Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, supra. 

Supreme Judicial oourt cannot en¬ 
large authority conferred by legisla¬ 
ture on assessors.—Board of Asses¬ 
sors of City of Boston v. Suffolk Law 
School, 4 N.E.2d 342, 295 Mass. 489. 

73. Mass.—City of Lowell v. Marden 
& Murphy, 74 N.B.2d 666, 321 Mass. 
597, certiorari denied 68 S.Ct 854, 
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which might otherwise be invoked. 76 Thus, the 
exclusive remedy for abatement of an excessive tax, 
due to overvaluation of property is by filing an ap¬ 
plication for abatement with the board of tax as¬ 
sessors. 77 Failure to file such an application bars 
relief, 78 and an application not complying with 
statutory requirements is ineffectual. 79 Due ap¬ 
plication is prerequisite to the jurisdiction of the 
assessors, 80 or the commissioner of corporations and 
taxation, 81 to entertain an application for abate¬ 
ment, and cannot be waived. 82 Moreover, where 
the statute confers power on the assessors to abate 
a tax under specified conditions, they lack jurisdic¬ 
tion to do so where the circumstances fail to fall 
within the terms of the statute 83 After expira¬ 
tion of the time specified for action by the assessors 
in respect of an application for abatement, their 
power to abate the tax is at an end, 84 and the sub¬ 


sequent filing of another application does not re¬ 
vive it. 86 Provisions of the statutes relating to 
appeals to the appellate tax board, as discussed infra 
§ 515, do not apply to an original application to 
the assessors for abatement of the tax. 88 

Bringing application to attention of assessors. An 
application for abatement of tax can have no force 
or effect until brought to the attention of the as¬ 
sessors, and until possession and control of the 
application have been transferred to them 87 Where 
the only requirement of the statute m respect of the 
means of application is that it shall be in approved 
written form, it is optional with the taxpayer to 
deliver the application to the assessors personally, 
have it served by an officer, or to send it by mail. 88 
Should he select mailing, the application will have 
no force until it reaches the assessors at their of¬ 
fice, 89 and its receipt by them within the time limit 


332 US 850. 92 L Ed 420—Cod- 
man v Assessors of Westwood, 35 
N.E 2d 262, 309 Mass 433—Central 
Nat. Bank v. City of Lynn, 156 NE 
42. 259 Mass. 1. 

Appeal to board generally see infra 
{ 512 et seq. 

Judicial actions for abatement see 
infra 9 583 

Xnspeotion of abatement records 

Under 1941 statute requiring rec¬ 
ord of tax abatement to be open to 
public Inspection at reasonable times 
and providing that applications for 
abatement should be open only to in¬ 
spection by officials, citizens of city 
were entitled to examine abatement 
records whether or not they were in 
a book or set of books provided for 
the purpose The tax abatement rec¬ 
ord books are not “property" of city 
assessors as individuals but are 
“public records’' within statute au¬ 
thorizing Inspection and examination 
of public records at reasonable times 
—Hobart v. Commissioner of Corpo¬ 
rations and Taxation, 41 NE.2d 38, 
311 Mass. 341 

76. Mass.—Codman v Assessors of 
Westwood, 35 N E.2d 262, 309 Mass. 
433. 

77. Mass.—Hairenik Ass'n v. City of 
Boston, 47 N.E 2d 9. 313 Mass. 274 
—Assessors of Boston v. Neal, 40 
N.E.2d 893, 311 Mass. 192—Codman 
v. Assessors of Westwood, 35 N.E 
2d 262, 309 Mass 433—Choate v. 
Board of Assessors of City of Bos¬ 
ton. 23 N.E.2d 882, 804 Mass. 298— 
Wynn v. Board of Assessors of 
Boston, 188 N.E. 528, 281 Mass. 
245. 

-61 C.J. p 779 note 90 [c]. 

*78. Mass.—Assessors of Boston v. 
Neal, 40 N.E 2d 893, 311 Mass. 192 
—Choate v. Board of Assessors of 
City of Boston* 23 N.E.2d 882, 304 
Mass. 298* 


Application for abatement held con¬ 
stituent part of remedy 

Mass.—Board of Assessors of Town 
of Brookline v. Prudential Ins Co 
of America, 38 N.E 2d 146, 310 

Mass. 300 

79. Mass —Boston Five Cents Sav. 
Bank v Assessors of Boston. 41 N 
E 2d 283, 311 Mass 415—Assessors 
of Boston v Neal, 40 N E 2d 893, 
311 Mass 192—Choate v Board of 
Assessors of City of Boston, 23 N 
E 2d 882, 304 Mass 298 

80. Mass —Board of Assessors of 
City of Boston v Suffolk Law 
School, 4 N E 2d 342, 295 Mass 
489 

Essential step 

The commencement of a proceeding 
for abatement of a property tax by 
an application conforming to statu¬ 
tory requirements is an essential 
step in such a proceeding—Boston 
Five Cents Sav. Bank v Assessors of 
Boston, 41 N E 2d 283, 311 Mass 415 
Ctood faith ao excuse 

Lack of application f^r abatement 
of tax in statutory form is not ex¬ 
cused by good faith of taxpayer or 
acceptance by assessors of applic&r 
tion in some other form, or by fact 
that assessors are not inconvenienc¬ 
ed or misled, such consideration be¬ 
ing material on issue whether appli¬ 
cation meets requirements of statute, 
and not excusing clear noncompli¬ 
ance with statutory requirements — 
Board of Assessors of City of Bos¬ 
ton v. Suffolk Law School, 4 N.E.2d 
342, 295 Mass. 489. 

Seasonable application in some 
form is essential to the jurisdiction 
of the board of assessors over a 
proceeding to abate taxes—Board of 
Assessors of Town of Brookline v. 
Prudential Ins. Co. of America, 38 
N E 2d 1^5, 310 Mass. 300. 
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81. Mass —AStna Life Ins Co. v. 
Commissioner of Corporations A 
Taxation, 84 N.E 2d 1, 323 Mass 
657. 

82. Mass —iffitna Life Ins. Co. v 
Commissioner of Corporations A 
Taxation, supra—Board of Asses¬ 
sors of City of Boston v. Suffolk 
Law School, 4 NE 2d 342, 295 Mass 
489 

83. limitation of grant as exclusion 

A limited grant of power to abate 
a tax is no less effective to exclude 
from the jurisdiction of the assessors 
and appellate tribunals a case not 
within the terms of the grant than 
is a positive prohibition against 
abatement where specified conditions 
have not been fulfilled.—Board of 
Assessors of City of Boston v. Suf¬ 
folk Law School, supra. 

84. Mass —Boston Five Cents Sav. 
Bank v Assessors of Boston, 49 
N E 2d 230, 313 Mass. 762. 

85. Mass —Boston Five Cents Sav. 
Bank v. Assessors of Boston, su¬ 
pra. 

86. Mass —Boston Five Cents Sav 
Bank v. Assessors of Boston, su¬ 
pra. 

Iiimltatlons on class of persons 

who may appeal and conditions of 
appeal are not to be read as limita¬ 
tions on persons who may apply to 
assessors for abatement of taxes. — 
Boston Five Cents Sav. Bank v. As¬ 
sessors of Boston, supra. 

87. Mass.—Old Colony R. Co. v. 
Board of Assessors of Quincy, 26 
N.E.2d 313, 805 Mass. 609. 

88. Mass —Old Colony R. Co. v. 
Board of Assessors of Quincy, su¬ 
pra. 

89. Mass.—Old Colony R. Co. v. 
Board of Assessors of Quincy, su¬ 
pra* 
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prescribed must be proved by bne seeking an abate* 
ment 90 

Hearing . There is nothing in such statutes, it 
has been held, to preclude the assessors from giving 
a taxpayer a hearing, 91 and the statutes should be 
construed as contemplating hearings before the as¬ 
sessors on applications for abatement, in view of the 
provision for such hearings before appellate 
boards. 92 The grant of a hearing is in no way 
conditioned on previous payment of the tax. 92 A 
provision of the statute that, if the board of as¬ 
sessors fails to act on an application within a speci¬ 
fied period of its filing, it shall be deemed to be 
denied and the taxpayer may appeal as from a 
formal denial is not designed to relieve the board 
from its duty of entertaining, hearing, and deciding 
such applications, 94 but is intended to provide an 
adequate remedy at law in the event that the board 
fails to perform such duties within the specified 
period. 96 

Time of application . Under provisions of the 
statute specifying the time within which applica¬ 
tion must be made to the assessors for abatement 
of tax, time is not a mere matter of limitation but 
an integral part of the right, 96 failure to apply 
within the prescribed period destroys the right to 
do so, 97 and the statutory requirement as to time is 
not open to waiver. 98 

Determination of assessors. The assessors must 
act within a reasonable time to determine whether 


the application for abatement should be granted or 
refused. 99 Denial of an application for abatement 
by the assessors furnishes foundation for appellate 
proceedings. 1 The failure of the assessors to act 
on an application constitutes an implied denial there¬ 
of, 2 and failure to act within a specified period 
after the filing of the application affords the appli¬ 
cant the right to appeal as from a denial. 8 The 
board of assessors in making official decisions in¬ 
volved in the act of granting tax abatement must 
proceed by vote while a majority of the members 
is in session at a duly constituted meeting, 4 and the 
members cannot act separately as individuals. 6 
Entries on an application for abatement form no 
part of the record of a meeting of the board of as¬ 
sessors. 6 

Particular provisions as to corporations . A cor¬ 
poration which is aggrieved by reason of the fact 
that the commissioner determined the value of its 
property subject to local taxation to be less than 
the valuation fixed by the assessors must apply to 
the assessors for an abatement, 7 and on their re¬ 
fusal to grant an abatement it should take appro¬ 
priate proceedings by appeal as provided by stat¬ 
ute; 8 but, if abatement is desired with respect to 
the corporate franchise tax, the corporation must 
apply to the commissioner. 9 Where the corpora¬ 
tion in seeking abatement of its franchise tax pro¬ 
ceeds exclusively under statutory provisions relative 
to abatement of its local taxes, it is not entitled 
to an abatement of the franchise tax. 19 


90. Mass.—Old Colony R. Co. v. 
Board of Assessors of Quincy, su¬ 
pra. 

91. Mass.—Lincoln Hotel Co. v. As¬ 
sessors of Boston, 59 NE.2d 1, 317 
Mass. 505. 

92. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, 88 N.E.2d 
145, 310 Mass. 300. 

93. Mass.—Lincoln Hotel Co. v. As¬ 
sessors of Boston, 59 N.E.2d 1, 317 
Mass. 605. 

94 . Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, 88 N.E.2d 145, 
310 Mass. 800—Eastern Racing 
Ass’n, Inc. v. Assessors of Revere, 
16 N E 2d 64, 300 Mass. 578. v 

95. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ini. Co. of America, 38 N.E.2d 145, 
810 Mass. 800. 

Mo ftonad for complaint 

“The taxpayer has no just com¬ 
plaint because it did not get a hear¬ 
ing before the assessors when pro¬ 
vision is made, whether or not such 
hearing was accorded to it by the * 
assessors, for a full hearing before 1 


the Appellate Tax Board.”—Lincoln 
Hotel Co v Assessors of Boston, 69 
N.E 2d 1, 3, 317 Mass. 505. 

96. Mass —Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, 38 NE2d 
145, 310 Mass. 300—Old Colony R. 
Co. v Board of Assessors of Quin¬ 
cy, 26 NE 2d 313, 305 Mass. 609. 

97. Mass —Old Colony R. Co. v. 

Board of Assessors of Quincy, su¬ 
pra 

98. Mass.—Old Colony R. Co. v. 

Board of Assessors of Quincy, su¬ 
pra. 

99. Mass —Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co of America, 88 N.E.2d 145, 
810 Mass. 300. 

1. Mass —Assessors of Boston v. 
Heal, 40 N.B.2d 893, 811 Mass. 192. 

2. Mass —Assessor* of Boston v. 
Neal, supra, 

8. Mass.—Board , of Assessors of 
Town of Brookline v, Prudential 
Ins. Co. of America, 88 N.&2d 145, 
810 Mass. 800. 

4 . Mass.—Carbone, Inc., v. Kelly, 
194 N.E. 701, 289 Mass. 602. < 
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5. Mass.—Carbone, Inc. ▼. Kelly, su¬ 
pra. 

6. Mass.—Carbone, Inc. v. Kelly, su¬ 
pra. 

Signature of secretary 

Entries on application for abate¬ 
ment of tax filed with board of as¬ 
sessors could not be presumed to be 
part of record of acts of board at 
meeting, although application bore 
signatures of member of board and 
of secretary of board and was stamp¬ 
ed “Assessing Depart. . . , Abat¬ 
ed Dec. 30, 1983.”—Carbone, Inc., v. 
Kelly, supra. 

7. Mass.—Brockton Edison Co. v 
Commissioner of Corporations and 
Taxation, 66 N.E.2d 1, 819 Mass 
406. 

8. Mass.—Brockton Edison Co. v. 
Commissioner of Corporations and 
Taxation, supra. 

Appeal to board or officer generally 
see infra | 612 et seq. 

9. Mass.—Brockton Edison Co. v. 
Commissioner of Corporations And 
Taxation, Supra. 

10. Mass.—Brockton Edison Oo. v. 
Commissioner of Corporations and 
Taxation, supra. 
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(2) Who May Apply 

Application for abatement may ba made to tha at- 
aaaaora b,y tha paraon aggrieved by tha tpx^ who undar 
atatuta may ba althar tha paraon aaaaaaad or othara hav¬ 
ing an Intaraat In tha proparty. 

Application to the tax assessors for abatement 
of tax should be made by the person aggrieved, 11 
who may be one other than the person to whom the 
tax was assessed, if he is the owner or has an inter¬ 
est in the assessed realty or is in possession thereof 
and has paid the tax. 12 A distinction has been 
drawn between the right of a person to whom a 
tax has been assessed to apply to the assessors for 
an abatement, and the right to do so of a person 
to whom a tax has not been assessed. 18 Where 
abatement is sought by the person to whom the tax 
was assessed, payment of the tax is not a condition 
precedent to an application for abatement, 14 and 
failure to pay the tax does not invalidate the ap¬ 
plication; 16 and, under a further provision that 
a tenant of real estate paying rent therefor and 
under obligation to pay more than half the tax may 
apply for abatement, such a tenant need not pay the 


tax before applying'for abatement 18 On the other 
hand, under statutory provisions stating generally 
that a person aggrieved by the tax assessed on him 
may apply to the assessors for an abatement and 
containing a specific provision that fc person other 
than the one to whom the tax was assessed may pay 
the tax ?nd apply for abatement, a person to whom 
the tax was not assessed can bring himself within 
the abatement provisions only by paying the tax. 17 
Subsequent payment does not validate an applica¬ 
tion filed before payment. 18 

A vendor who has never paid any portion of the 
tax and whose liability therefor has been fully dis¬ 
charged by a valid apportionment of the tax to 
others who have paid the tax is not a person ag¬ 
grieved by the assessment and has no right to bring 
abatement proceedings, 18 and the adjustment be¬ 
tween vendor and vendee by which the vendor de¬ 
ducted from the purchase price the amount of the 
tax assessed to the vendor does not constitute a part 
payment of the tax so as to entitle the vendor to 
apply to the assessors for abatement. 20 


11. Mass.—Morison v. Assessors of 

Brookline, 49 N E 2d 237, 313 Mass. 

746—Assessors of Boston v. Neal, 

40 NE2d 893, 811 Mass 192. 

Former statute 

(1) Under former statute, person 
aggrieved was only person assessed 
or a tenant of real estate paying rent 
and obligated to pay not less than 
half the taxes —Morison v. Assessors 
of Brookline, supra. 

(2) Mortgagee could not maintain 
in his own name an application to 
assessors for abatement of tax on 
mortgaged property.—Choate v. 
Board of Assessors of City of Bos¬ 
ton. 13 NE.2d 882. 804 Mass. 298. 

18. Mass.—Morison v. Assessors of 

Brookline. 49 N.E 2d 237, 318 Mass. 

746 

“Prosecute” 

(1) The term "prosecute/* as used 
in statute giving right to person oth¬ 
er than those assessed, who have an 
Interest in property taxed, to prose¬ 
cute abatement proceeding after pay¬ 
ment of tax includes the commence¬ 
ment of the proceeding—-Choate v. 
Board of Assessors of City of Bos¬ 
ton. 23 N.E.2d 882, 804 Mass. 298. 

(2) The right to "prosecute" a pro¬ 
ceeding includes the right to "com¬ 
mence" a proceeding as well as to 
prosecute a proceeding already duly 
commenced* but it does not include a 
right to prosecute a proceeding that 
was never duly commenced because 
of failure to pay the tax.—Boston 
Five Cents Sav. Bank v. Assessors of 
Boston. 41 N.E.2d 283, 311 Mass. 415. 


13. Mass—Boston Five Cents Sav. 
Bank v Assessors of Boston, 49 N. 
E.2d 230, 313 Mass. 762. 

14. Mass.—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 49 N. 
E 2d 230, 313 Maes. 762. 

18. Mass—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 49 N. 
E.2d 230, 313 Mass 762. 

16. Mass.—Boston Five Cents Sav 
Bank v. Assessors of Boston, 49 N. 
E.2d 230, 313 Mass. 762. 

17. Mass—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 49 N 
E.2d 280, 813 Mass. 762—Boston 
Five Cents Sav Bank v. Assessors 
of Boston, 41 NE.2d 283, 311 Mass. 
415—Choate v. Board of Assessors 
of City of Boston, 23 N.E.2d 882, 
304 Mass. 298. 

Mortgagee 

(1) tJnder the amendment extend¬ 
ing the right to apply for abatement 
to persons interested other than 
those to whom the tax has been as¬ 
sessed, a mortgagee seeking abate¬ 
ment in his own name had to pay 
the tax before he began proceedings. 
—Boston Five Cents Sav. Bank v. As¬ 
sessors of Boston, 41 N.E.2d 283, Sll 
Mass, 415—Choate v. Board of As¬ 
sessors of City of Boston, supra. 

(2) The principle that one having 
a beneficial interest in a chose in 
action may enforce his claim in the 
name of the person having the legal 
title even if the latter is unwilling 
could not be applied so as to permit 
a mortgagee to prosecute a tax 
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abatement proceeding in the mortga¬ 
gor’s name, since the tax was not 
assessed to the mortgagee and the 
mortgagee could not be compelled to 
pay it.—Choate v. Board of Assessors 
of City of Boston, supra. 

(3) Under & subsequent amend¬ 
ment a mortgagee paying a certain 
portion of the tax may, within a 
certain period of time, bring abate¬ 
ment proceedings provided the per¬ 
son assessed has not done so —Mori¬ 
son v. Assessors of Brookline, 49 N. 
E.2d 287, 313 Mass. 746. 

(4) A bank to which real estate 
was mortgaged was not a "holder of 
a mortgage" within statute giving a 
holder of a mortgage a right in some 
Circumstances to apply for abate¬ 
ment of property taxes on real es¬ 
tate, where bank had purchased real 
estate at a foreclosure sale before fil¬ 
ing application in its own name for 
abatement of taxes —Boston Five 
Cents Sav. Bank v. Assessors of Bos¬ 
ton, 41 N E 2d 283, 311 Mass* >15. 

18. Mass.—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 41 N. 
E.2d 283, 311 Mass 415. 

Subsequent payment by mortgagee 

Mass.—Boston Five Gents Sav. Bank 
v. Assessors of Boston, 41 N.E.2d 
283, 81V Mass. 415—Choate v. 

Board of Assessors of City of Bos¬ 
ton, 23 N.E,2d 862, 304 Mass. 298 

19. Mass—Morison v. Assessors of 
Brookline, 49 N.E.2d 237, 313 Mass. 
746. 

80. Mass.—Morison v. Assessors of 
Brookline, supra. 
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(S) Nature and Form of Application; In* 
ventory or List 

An application to tax assessors for abatement la In 
the nature of a pleading and ahould bo In the form pre¬ 
scribed by statute. No listing or inventory is required 
unless the statute ao directs. 

An application to tax assessors for abatement 
is in the nature of a pleading, 21 rather than a pre¬ 
sentation of evidence. 22 The application should be 
in whatever form may be prescribed by statute, 23 
and, where the statute so requires, should be in writ¬ 
ing. 24 Where the statute contains no express re¬ 
quirement that the application be signed by ap¬ 
plicant, it would seem that an unsigned application 
is sufficient if it otherwise adequately informs the 
assessors of the identity of the person applying, 25 
and, even if a signature is regarded as essential, 
such signature need not be handwritten. 26 The ap¬ 
plication may be signed by an agent of applicant, 27 
and the agent is no more obligated to use a hand¬ 
written signature than his principal. 28 A substan¬ 
tial compliance with statutory requirements as to 


the form and contents of the application is suffi¬ 
cient? 2 

Where the statute provides that applicant shall 
on request by the assessors furnish them with in¬ 
formation with respect to rents and expenses, such 
provision indicates that the information is not neces¬ 
sary in the absence of request and should not be 
included in the application for abatement, 30 and the 
information which must be included in the applica¬ 
tion in order to warrant its consideration is such 
information as will adequately inform the assessors 
that a claim for abatement is being made by a per¬ 
son entitled to apply for abatement with a sufficient 
description of the particular realty in respect of 
which the abatement is asked. 31 A description of 
the realty involved should be given in the informa¬ 
tion whether or not applicant includes a description 
thereof in the list or inventory of property filed with 
the assessors. 32 The statutory requirement of a 
“sufficient description” of the particular realty as 
to which abatement of taxes is asked does not con¬ 
template an enumeration of all the realty of the 


21 . Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins Co. of America, 88 NE.2d 145, 
810 Mass. 300. 

28. Mass —Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, supra. 

23. Mass.—Board of Assessors of 
City of Boston v. Suffolk Law 
School, 4 N.E.2d 342, 295 Mass. 
489. 

24 . Mass.—Aetna Life Ins. Co. v. 
Commissioner of Corporations and 
Taxation, 84 N.E.2d 1. 328 Mass. 
657—Board of Assessors of City of 
Boston V. Suffolk Law School, 4 
N.E.2d 842, 295 Mass. 489. 

Prior to enactment of statute re¬ 
quiring written application, it could 
be oral.—iAssessors of Boston v. 
Neal, 40 N.B.2d 898, 811 Mass. 192. 

25 . Mass.-—Assessors of Boston ▼. 
Neal, supra. 

26 . Mass.—Assessors of Boston v. 
Neal, supra. 

Bffeot of blank space for signature 

That form of tax abatement ap¬ 
plication approved by commissioner 
of corporations and taxation left at 
the end a blank space, next to which 
appeared word “signature," did not 
establish requirement that applica¬ 
tion be signed In handwriting#' where 
the statutory requirement was that 
the application merely be in writing 
on approved form.—Assessors of 
Boston ▼. Neal, supra. 

Typed signature 

Under statute providing that per¬ 
son aggrieved by tax may apply in 
Writing for abatement on form ap¬ 
proved by commissioner of corpora¬ 


tions and taxation, application signed 
with typewriter as distinguished 
from handwriting was sufficient — 
Assessors of Boston v. Neal, supra. 

27. Mass —Assessors of Boston v. 
Neal, supra. 

Signing in name of trustees 

Fact that application for tax 
abatement was not signed in names 
of individual trustees who were as¬ 
sessed, but Instead that the words 
“trustees of the First People’s Trust’’ 
were used, did not invalidate appli¬ 
cation, where assessors were not de¬ 
ceived as to the persons seeking 
abatement.—Assessors of Boston v. 
Neal, supra. 

28. Mass.—Assessors of Boston v. 
Neal, supra. 

29. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co of America, 38 N.E 2d 145, 
310 Mass. 300. 

Suttoieat statement a* to alleged 
overvaluation 

Where applications for abatement 
of taxes on realty contained ques¬ 
tions concerning assessed value of 
land, assessed value of buildings, 
and total assessed valuation, and 
asked whether objection was based 
on valuation of land or of building, 
taxpayer’s statements in his appli¬ 
cations concerning total assessed val¬ 
uation of land and taxpayer’s esti¬ 
mate of its fair cash value at a lea¬ 
ser amount Indicating a claim of 
overvaluation oould have been found 
to constitute compliance in ail ma¬ 
terial particulars with the require¬ 
ments of the form of applications in 
that respect.—Board of Assessors of 
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Town of Brookline v Prudential Ins 
Co of America, supra. 

30. Mass —Board of Assessors of 
Town of Brookline v Prudential 
Ins. Co. of America, supra. 

31. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins Co of America, supra. 

Description of applioants 

An application for tax abatement 
describing applicants as a named 
person and others, trustees, was the 
application of persons assessed and 
entitled to apply for abatement, 
where tax was assessed to named 
person and two other designated peo¬ 
ple, as trustees.—Assessors of Bos¬ 
ton v. Neal, 40 N.E.2d 893, 311 Mass. 
192 

Bxtrinsio evidence of identity not 
requisite 

Extrinsic evidence was not requir¬ 
ed to identify persons seeking abate¬ 
ment of tax in application describing 
such persons as trustees of a par¬ 
ticular trust, where tax had been 
assessed to named persons who were 
described as trustees of such trust.— 
Assessors of Boston v. Neal, supra. 
Nature of prooeeding 

In determining what Information 
is expressly or impliedly required by 
statute to be Included in an applica¬ 
tion for abatement of taxes on realty, 
regard must be had to the nature of 
the application—Board of Assessors 
of Town of Brookline v. Prudential 
Ins, Co. of America, 88 N.E.2d 145, 
310 Mass. 800. 

32. Mass.—-Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co, of America, supra. 
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taxpayer,® 8 but does cal! for a description sufficient 
to convey to the assessors a reasonable understand¬ 
ing of the extent and nature of the property in¬ 
volved. 84 Applicant is not required to include in 
such description information bearing on the value of 
the realty, 86 or to answer all questions on the ap¬ 
proved form of application where what he does 
answer contains a sufficient description of the par¬ 
ticular realty involved in the abatement proceed¬ 
ing. 86 The tax commissioner may not, under the 
guise of approving a form of application for tax 
abatement, impose on the taxpayer an obligation to 
furnish information not required by the statute. 87 

Filing inventory . Where so required by statute, 
the filing of a list of taxable property including 
real estate is a condition precedent to the right to 
secure an abatement of taxes where the assessors 
asked for such a list in their original notice of 
assessment, 88 unless there is reasonable excuse for 
delay, 39 and the assessors may not waive this statu¬ 
tory requirement of the filing of a list. 40 On the 
other hand, innocent or unintentional omissions of 
taxable property from the inventory or list will 
not defeat the right to abatement. 41 Furthermore, 
the failure in good faith of a taxpayer to include 
real estate in his list will not deprive him of the 
right to seek an abatement of the assessment on the 
personal property listed. 42 The inclusion in the list 
of property which is not taxable will not bar an 
abatement. 48 Under an amendment of the statute 
expressly dispensing with such a list provided the 
application contains a sufficient description of the 
particular estate as to which abatement is requested, 
applicant’s failure to give the assessor a list of his 
realty is not fatal to the application 44 

List of stockholders , Under statutory provisions 


with respect to petitions for abatement by banks, it 
has been held that a national bank must file a veri¬ 
fied list of the names of its stockholders as a condi¬ 
tion precedent to abatement of its tax by the asses¬ 
sors, 46 and that such condition, being for the benefit 
of the public rather than for the assessors, cannot 
be waived by the latter. 46 

§ 511. Effect of Correction or Change 

A presumption of regularity attends an amendment 
or correction of assessments by the tax assessor, but an 
attempted assessment, so Invalid as to afford nothing 
to serve as the basis for correction, Is not validated by 
an attempted amendment or correction. 

In like manner and to the extent that it is 
presumed that an assessment has been regularly 
and validly made, as discussed supra § 392, the 
presumption of regularity and validity attends the 
acts of assessors in revising, correcting, or amend¬ 
ing; 47 and the presumption first mentioned will 
be overcome and replaced by this latter presump¬ 
tion in cases where the assessors have reviewed 
or corrected the assessment as originally re¬ 
turned 48 An attempted assessment which is so 
utterly void as to afford nothing to serve as a basis 
of correction is not validated by acts purporting to 
be m correction of the assessment. 49 Since, as dis¬ 
cussed supra § 510 b, an alteration or correction, 
made after the assessor’s power with respect thereto 
has lapsed, is void, any such change has no effect 
different from that made by a total stranger to the 
assessment, and, hence, it has been held that it will 
not invalidate the assessment as originally re¬ 
turned. 60 A similar result is reached where as¬ 
sessors attempt to change or correct a valid as¬ 
sessment, but do not act m the manner provided 
by statute for the making of alterations or cor¬ 
rections. 61 


33. Mass —Board of Assessors of 
Town of Brookline v Prudential 
Ins. Co. of America, supra 

34. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins. Co. of America, supra. 

35. Mass.—Board of Assessors of 
Town of Brookline v Prudential 
Ins. Co. of America, supra. 

36. Mass.—Board of Assessors of 
Town of Brookline v. Prudential 
Ins Co. of America, supra. 

37. Mass.—Board of Assessors of 
Town of Brookline v Prudential 
Ins. Co. of America, supra. 

88. Mass.—Dexter v. City of Bever¬ 
ly, 143 N.E. 904, 249 Mass 167. 

61 C.J p 899 note 59. 

Torm and sufficiency of Inventory 

Mass—Boston & A. R R. v City of 
Boston. 176 N E. 740, 275 Mass. 133. 

61 C.J. p 900 note 60. 

84 C.J S.—62 


39. Mass.—Dexter v City of Bever¬ 
ly, 143 NE 904, 249 Mass. 167. 

61 C.J. p 900 notes 63, 64. 

40. MasB —Dexter v. City of Bever¬ 
ly, supra. 

41. Mass.—Trustees of Thayer Aca¬ 
demy v. Board of Assessors of 
Braintree. 122 NE. 410, 232 Mass. 
402 

61 C.J. p 900 note 66. 

49. Mass.-—Taber Mill v. Abrams, 
158 N.E. 667, 261 Mass. 432. 

43. Mass —Sears v. Town of Na- 
hant, 109 N.E. 870, 221 Mass. 437, 
error dismissed 89 6.Ct. 133, 218 U. 
8. 542. 63 L.Ed. 412. 

44. Mass—Town of Lenox v. Ogles¬ 
by, 41 N.E.2d 45. 311 Mass. 269. 
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45. Mass—Central Nat. Bank v. 
City of Lynn, 156 NE 42, 259 
Mass. 1. 

46. Mass.—Central Nat Bank v. 
City of Lynn, supra 

47. Ky—Bell v Lexington, 85 S.W 
1081, 120 Ky. 199, 27 Ky.L. 591, 
affirmed 27 S Ct. 87, 203 U.S. 323, 
51 L.Ed 204. 

61 C.J. p 774 note 57. 

48. Ky.—Bell v. Lexington, supra. 

49. Me.—Cassidy v. Aroostook Ho¬ 
tels, 186 A. 666, 134 Me. 341. 

N.Y.—May v. Traphagen. 34 NE 
1064, 139 N.Y. 478. 

50. R.I—Quimby v. Wood, 35 A 149, 
19 HI. 571. 

61 C J p 774 note 61 

51. Vt.—Willard v . Pike, 9 A. 907, 
59 Yt. 202. 
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Incorporation as part of original assessment , It 
hgs been held, as to additions of assessors of prop¬ 
erty omitted from the current tape list, that, when 
made* they become incorporated into the original 
assessment as a part of it 62 t 

Powers as to action of predecessors. In the ab¬ 
sence of express statutory provisions to thfe con¬ 


trary, it has been held that assessors may review 
and thereupon change or correct not only their own 
assessments, but those of their predecessors* where 
such action is taken within the time fixed by stat¬ 
ute for the making of changes of the character in¬ 
volved; 5 * but there is also authority to the con¬ 
trary. 54 


C. REVIEW AND CORRECTION OF ASSESSMENTS BY OFFICIAL BOARDS OR OFFICERS 

1. In General 


§ 512. Nature and Scope of Administrative 
Reviews Generally 

In many Jurisdictions provision is mads by law for 
the correction of errors and irregularities of assessors 
In the assessment of property for purposes of taxation 
through boards of review or equalisation, as part of the 
legislative scheme for the levy, assessment, and collec¬ 
tion of taxes. 


In many jurisdictions provision is made by law 
for the correction of errors and irregularities of 
assessors in the assessment of property for the pur¬ 
poses of taxation, generally through boards of re¬ 
vision or equalization, 55 and the action of such 
boards or officers reviewing or correcting assess¬ 


ed. Maes—Bartlett v Tufts, 184 N. 
E 630, 241 Mass 96. 

61 C.J. p 776 note 63. 

53. Mass—Carleton v. Ashburnham, 
102 Mass. 348. 

61 C.J. p 776 note 64. 

64 . N.Y.—People ex rel. Julius Tish- 
man & Son v. Cantor, 180 N.Y.S. 
153, 109 Misc. 495. 

61 C.J. p 776 note 66. 

55* U.S.^-In re Chicago Rys Co., C. 
A.Ill., 175 F2d 282, certiorari de¬ 
nied People of State of Ill. v. Sul¬ 
livan, 70 SCt. 94, 338 US. 850, 
94 L Ed. 521. 

Ala.—Tennessee Coal, Iron & R. Co. 
v. State. 193 So. 143, 239 Ala. 19 

Cal.—Eastern-Col umbia, Inc., v. Los 
Angeles County, 143 P.2d 992, 61 
Cal.App.2d 734. 

Fla.—Root v. Wood, 21 So.2d 133, 
155 Fla. 613—Lee v. Booker St Co., 
146 So. 546, 108 Fla. 534 

Idaho.—-Corpus Juris cited in Mc- 
Goldrlck Lumber Co. v. Benewah 
County, 35 P.2d 669, 663, 64 Idaho 
704. 

Ind —Board of Review of Assess¬ 
ments for Lake County v. Kranz, 66 
N.E.2d 896, 2 24 Ind. 368—Martin 
v Ortlieb, 1 N.E.2d 1000, 210 Ind. 
199. 

Iowa.—Read v. Hamilton County, 3 
N.W.2d 597, 231 Iowa 1256—Jones 
v. Mills County, 279 N.W, 96. 224 
Iowa 1375. 

Ky.—Breathitt County Board of 
Sup'rs v. Ware Cannel Coal Co., 
179 S.W.2d 225. 297 Ky. 117— 
Reeves v. Service Lines, 164 S.W. 
2d 593, 291 Ky. 410—City of New¬ 
port v. Pennsylvania R. Co., 164 S 
W.2d 719, 287 Ky. 613. 

La.—G. R. McKinney Co. v. Louisi¬ 
ana Tax Commission, App., 150 So. 
462. 

Md.—Wasena Housing Corp. v. Le- 
vay. 62 A.2d 903, 188 Md. 883. 


N.J.—Hackensack Water Co v. Di¬ 
vision of Tax Appeals, 65 A 2d 828, 
2 N.J. 157—Evans v Wlngert, 86 
A.2d 835, 18 N.J.Super. 128—North 
Bergen Tp. v. Hackensack Water 
Co., 65 A,2d 903, 26 N J.Mlsc. 6. cer¬ 
tiorari dismissed in part, reversed 
in part on other grounds Hacken¬ 
sack Water Co. v Division of Tax 
Appeals, State Dept, of Taxation 
& Finance, 61 A 2d 187, 187 N.J. 
Law 699—Merchants & Manufac¬ 
turers Fire Ins. Co. v. Essex Coun¬ 
ty Board of Taxation, 192 A. 450, 15 
N.J.Misc. 505. 

N.Y.—People ex rel. International 
Salt Co. v. Graves, 272 N.Y.S. 748, 
242 App.Dlv. 124, modified on oth¬ 
er grounds 196 N.E. 5, 267 NY. 
149. 

N.D.—State ex rel. Struts v. Huber, 
291 N.W. 126, 69 N D. 788. 

Ohio—Willys-Overland Motors v. 
Evatt, 48 N E 2d 468, 141 Ohio St 
402—State ex rel. O’Connor v. Aus¬ 
tin, 41 N.E 2d 1016, 140 Ohio St. 7 
—Cleveland Concession Co. v. Ev¬ 
att, 6 Ohio Supp. 162 

Okl —Lairmore v. Board of Oom’rs, 
Okmulgee County, 196 P.2d 762, 200 
Okl. 436—Stevenson v. Friend, 166 
F.2d 133, 196 Okl. 249—Peterson 
v. Roberts, 100 P.2d 431, 186 Okl. 
496—Ivester v. State ex rel. Gil¬ 
lum, 83 P.2d 193, 183 Okl. 519—In 
re Moore, 77 P.2d 676, 182 Okl. 830 
—Magnolia Petroleum Co. v. Board 
of Com’rs of McClain County, j68 
P.2d 6, 178 Okl. 484—Board of 
Equalization of Oklahoma County 
v. Broadway Development Co., 62 
P.2d 1010, 178 Okl. 266. 

Pa.—In re Courlaender's Estate, 18 
A.2d 494, 143 PfLSuper. 475—Com¬ 
monwealth v. Smith A Hartnett 
Co., 17 P&.Dist A Co. 474,35 Dauph. 
Co. 858—Workmen’s Ins. Fund v. 
Terminal Coat Corp.* Com,Pi., 37 
Pittsb.Leg.J. 192. 
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Tex.—Republic Ins Co. v. Highland 
Park Independent School Dist of 
Dallas County, Civ.App, 67 S.W 2d 
627, error refused. 

Utah.—In re Budget Builders, Inc, 
229 P 2d 305 

Wash—State ex rel. State Tax Com¬ 
mission v. Ingersoll, 99 P.2d 403, 
2 Wash.2d 656. 

61 C.J p 776 note 67. 

Amendment, correction, or reassess¬ 
ment by assessing officer see su¬ 
pra 99 506—511. 

Boards for review and correction of 
municipal taxes see Municipal Cor¬ 
porations 19 2054-2067. 
Confirmation or revision of drainage 
assessments by boards or officers 
see Drains | 69. 

Injunction restraining review of as¬ 
sessments Bee infra | 582. 

Review of asesssments for school 
purposes by administrative boards 
or officers see Schools and School 
Districts | 386. 

Purpose of statutes is to provide 
within a reasonable time, a fair and 
impartial review, and final determi¬ 
nation of the original assessments.— 
City of Newark v. American Realty 
& Inv. Co., 58 A.2d 856, 26 N.J.Misc. 
238. 

▲at held uot unconstitutional 
Ala—Dearborn v. Johnson, 173 So 
864, 334 Ala. %4. 

Kan.—Associated Ry. Equipment 

Owners v. Wilson, 208 P.2d 604, 167 
Kan. 608. 

Mo.—Henry v. Manzella, 201 S.W.2d 
457, 856 Mo. 305. 

N.H.—Opinion of the Justices, 68 A. 

2d 859, 96 N.H. 518. 

Ohio.—Provident Sav. Bank A Trust 
Co. v. Tax Commission, 2 Ohio 
Supp. 268. 

Pa.—Suermann v. Hadley, 193 A. 645, 
327 Pa. 190. 
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merits and the judgments of courts for the recovery 
of delinquent taxes form parts of the same legisla¬ 
tive scheme for the levy, assessment, and collection 
of taxes. 66 Such reviewing agencies are established 
to carry into effect the general rule of equality and 
uniformity of taxation required by constitutional 
or statutory provisions. 67 Although local in juris¬ 
diction, they perform governmental as well as 


municipal functions 66 

The proceeding for review is a remedial pro¬ 
ceeding, and not a civil action, 69 and such officers 
or boards have been held not to be assessing 
bodies 60 or judicial tribunals, 61 but merely admin¬ 
istrative bodies provided to give relief within the 
jurisdiction conferred on them, 62 or quasi-judicial 
bodies 63 acting m a judicial or quasi-judicial ca- 


Term.—McCord v. Nashville, C. & St. 
L. Ry, 213 S.W.2d 196, 187 Tenn. 
277. 

Wash.—British Columbia Breweries 
(1918) v King: County, 135 P 2d 
870, 17 Wash 2d 437—State ex rel. 
King County v. Tax Commission of 
State of Washington, 24 P.2d 1094, 
174 Wash. 336. 

Wis —State ex rel Kappa Sigma 
Bldg Ass'n v Bareis. 276 NW 317, 
226 Wis. 229, 113 ALR 985—Yaw- 
key v. Wisconsin Tax Commission, 
250 NW. 7, 212 Wis 357 

Statute held unconstitutional as 

legislative attempt to remove from 
office members of board for revision 
of taxes not appointed by legisla¬ 
ture—Commonwealth ex rel. Smlllie 
v. McElwee, 193 A 628, 327 Pa. 148— 
Suermann v. Hadley, 193 A. 645, 327 
Pa 190 

Act held not to repeal statutes pro¬ 
viding for determination of taxabil¬ 
ity by petition in equity —Allied 
Mortg. Cos v. Gilbert, 8 S E.2d 45. 
189 Ga. 756, answers to certified 
questions conformed to 9 S E 2d 913, 
62 Ga.App. 843. 

Aot held to repeal conflicting statutes 

Ala—Dearborn v. Johnson, 173 So. 
864, 234 Ala. 84 

Aot held not repealed by subsequent 
statute 

Wash.—State ex rel. King County v. 
Tax Commission of State of Wash¬ 
ington, 24 P 2d 1094, 174 Wash. 336. 

Aot oreatlng board of equalisation, 
held to abolish board of review, so 

that member thereof was not there¬ 
after entitled to salary.—State ex rel. 
Haas v. Stone, 200 So. 756, 240 Ala. 
•77. 

Aot held to modify provisions of pri¬ 
or statute 

Iowa —Smith v. Sioux City Stock 
Yards Co., 260 N.W. 581, 219 Iowa 
1142. 

Aot held not oontinuatiou of previous 
statute 

N.D.—Goodman v. Christensen, 300 
N.W. 460. 71 N.D. 306—Rant* v. 
Sand, 8Q0 N.W. 467, 71 N.D. 820. 

Statute held not retroactive 

Ind.— Poe tie waits v. Hasse, 186 N.B. 

761. 206 Ind, 396. | 

N.D.—Murray v. Mutschelknaus, 261 
N.W. 118, 70 N.D. 1. 


Act held to supersede statute author¬ 
ising injunction 

Okl —Payne v Jones, 146 P.2d 113, 
193 Okl. 609 

Statutes held not in conflict 

N.D—City of Mandan v. Nichols, 248 
N.W. 740, 62 N.D. 322. 

Remedial act 

Act creating statute board of as¬ 
sessment and review Is a remedial 
act which was passed for purpose of 
having central authority to pass on 
all questions as to manner and meth¬ 
od of getting assessments properly 
made and taxes properly levied on 
property included in assessments — 
Smith v. Sioux City Stock Yards Co., 
260 NW. 531, 219 Iowa 1142. 

Life of board 

The statute limiting life of a coun¬ 
ty board of equalization is directory 
only and does not prohibit board 
from passing on matters within its 
Jurisdiction in completion of its work 
after expiration of prescribed time 
—Universal Consol. Oil Co. v. Byram, 
153 P.2d 746, 25 Cal 2d 353 

Statute held in interest of taxpayer 

Conn.—Rocky Hill Incorporated Dist 
v. Hartford Rayon Corp, 190 A. 
264, 122 Conn 392 

Aot held in pari materia with gen¬ 
eral appeal statutes 

Ohio—Trotwood Trailers v. Evatt, 51 
N.E 2d 645, 142 Ohio St 197. 

'■Equalisation of the assessment,*’ 

within constitutional provision that 
taxes levied on personalty unsecured 
by realty shall be based on tax rate 
levied on realty for preceding tax 
year and that nothing in provision 
shall prohibit equalization of assess¬ 
ment on personalty in manner pro¬ 
vided by law, means adjusting the 
value of property listed to conform 
to its true value and does not re¬ 
fer to rate to be applied against such 
assessed valuation, and, hence, the 
phrase cannot apply to method adopt¬ 
ed in statute for adjusting excess 
rates as distinguished from excess 
valuations—Abrams v. City and 
County of San Francisco, 119 P.2d 
197, 48 Cal.App.2d 1. 

56. Cal.—People ▼. Goldtree, 44 Cal. 
828. 

Due and legal assessment of land 
for taxes included approval of as¬ 
sessment rolls at meeting of board of 
supervisors.—Merchants A Mfrs. 
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Bank v. State, 25 So 2d 585, 200 Miss. 
291. 

B7. N.J.—City of Newark v. Timer. 

170 A. 37, 12 NJMisc 125 
61 C J. p 775 note 69 
Constitutional requirement of equal¬ 
ity and uniformity see supra gg 21— 
38. 

88. Wis.—State v Daniels, 128 N.W. 

565, 143 Wis. 649. 

61 C.J. p 775 note 70. 

59. Okl.—Magnolia Petroleum Co. v 
Board of Com'rs of McClain Coun¬ 
ty, 63 P 2d 6. 178 Okl 484. 

60. Cal.—Rancho Santa Margarita v. 
San Diego County, 26 P.2d 716, 135 
Cal App. 134 

Hawaii—In re Taxes Maui Agricul¬ 
tural Co, 34 Hawaii 515. 

Ill—Parker v. Kirkland, 18 N E 2d 
709, 298 Ill App 340. 

Mo—State ex rel. Davis v. Walden. 

60 S.W.2d 24. 132 Mo 680 
Wis —State ex rel International 
Business Machines Corp v. Board 
of Review of City of Fond Du Lac, 
285 N.W. 784, 231 Wis. 303—State 
v Williams, 152 N W. 450, 160 Wis 
648. 

Action of board in adding omitted 
property as exercise of assessing 
power see infra g 521 

61. Hawaii —In re Taxes M&ui 

Agricultural Co., 34 Hawaii 515. 

61 C.J. p 776 note 76. 

62 . Hawaii —In re Taxes Maui 

Agricultural Co, supra 

Mich.—National Bank of Detroit v 
City of Detroit, 262 N.W. 422, 272 
Mich. 610. 

N J —Delaware, L & W. R. Co. v. 
City of Hoboken, 91 A.2d 739, 10 
N.J. 418. 

“When assessing boards determine 
contests between the state, or its 
subdivisions, and the taxpayers they 
do so in their administrative capaci¬ 
ty and not as courts ”—In re Opinion 
of the Justices, 179 A. 357, 360, 87 N. 
H. 492. 

63» Ala.—State ex rel. Haas v. 

Stone, 200 So. 756, 240 Ala. 677. 

Fla.—Lee v. Booker A Co., 146 So. 
646, 108 Fla. 534. 

Ill.—Parker v. Kirkland, 18 N.E.2d 
709, 298 Ill.App. 840. 

N.J,—Jamouneau v. City of Newark, 
53 AJ4 680. 25 N.J.Misc. 345. af¬ 
firmed 60 A.2d 06, 132 N.J Law 384, 
reversed on other grounds 66 A.2d 
534, 2 N.J. 825. 
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pacity and exercising judicial functions while they 
are engaged in review or correction. 64 An appeal 
from an assessment is not a “general appeal” as 
that term is generally understood; the appeal is 
restricted and limited to those matters with respect 
to which the taxpayer is legally entitled to complain 
and the appropriate appellate body to review. 66 
Where the action of the board consists of a mere 
mathematical computation, in a manner prescribed 
by statute, without involving the exercise of any 
discretion or judgment, action of such character 
is not judicial in nature. 66 

It has been held that the effect of an application 
thus to review or correct an assessment is to 
suspend the power of the assessing and collecting 
officers to act on the particular assessment until the 
board shall have decided the case; 67 but, on the 
other hand, it has been held, where the statute does 
not provide for consideration de novo, by the board, 
of the assessment, but merely for the review and 
correction of errors, that the application for review 
does not suspend or supersede the assessor’s valua¬ 
tion of the property, 66 and that, hence, where no 
legal board of review has in fact been organized, 
the action and determination of the assessor remain 
in full force unaffected by such application. 69 The 
assessing and collecting officers are subservient to 
the boards established for review and correction of 
assessments, 70 and, as discussed infra § 543, any 
change which the boards see fit to make in the as¬ 


sessment supersedes the determination of the assess¬ 
ing officers, and, as far as they are concerned, are 
final. 

Status of assessment prior to board meeting . An 
assessment is not complete and is in fieri until after 
the time is passed within which it may be taken up 
and considered by the board of review. 71 

Unit for reviewing purposes . In the absence of 
constitutional restrictions, statutory provisions with 
respect to the matter are controlling on the ques¬ 
tion of the subdivisions and districts to be estab¬ 
lished as reviewing units, and the circumstance that 
a particular district is designated as the unit for 
assessment as a matter of administrative conven¬ 
ience does not confine the unit, for reviewing pur¬ 
poses, to the subdivision which is made the unit foi 
the purpose of assessment. 72 

§ 513. Exclusiveness of Statutory Remedy 

Where the error or irregularity complained of is not 
such as to annul and render the tax Itself utterly void, 
If administrative boards or officers are established for 
the review and correction of assessments, the remedy 
thus provided is exclusive. 

Where the error or irregularity complained of is 
not such as to annul and render the tax itself utterly 
void, if administrative boards or officers are estab¬ 
lished by law for the review and correction of as¬ 
sessments, the remedy thus provided is exclu¬ 
sive and is the only one available in the first in- 


Ohio—Zangerle v Evatt, 41 N.E.2d 
369. 139 Ohio St. 563. 

61 C.J. p 775 note 72. 

64. Ill.—Parker v Kirkland. 18 NE. 
2d 709, 298 Ill App 340. 

Mich.—National Bank of Detroit v. 
City of Detroit, 262 N.W. 422, 272 
Mich. 610. 

Mo.—State ex rel. Lane v. Corneli, 
171 S.W.2d 687, 851 Mo. 1—State 
ex rel. Davis v Walden, 60 S.W.2d 
24, 132 Mo. 680. 

N.J.—Tumulty v. Rosenblum, 48 A. 
2d 850, 184 N.J.Law 514—Jersey 
City v. State Board of Tax Ap¬ 
peals, 48 A.2d 799, 183 N.J.Law 202, 
followed in 43 A.8d 805, three cas¬ 
es, modified on other grounds 47 A. 
2d 854. 184 N.J.Law 239*—Delaware, 
L. & W. R. Co. v. City of Hoboken, 
85 A2d 200, 16 N.J.Super. 543, re¬ 
versed on other grounds 91 A. 2d 
739, 10 N.J. 418—Jersey City v. 
Bettcher. 34 A.2d 784, 22 N.J.Misc. 
16, followed in Applications of Jer¬ 
sey City for Increase of Tax As¬ 
sessments for Year 194S V 34 A.2d 
790, 22 N.J.Misc. 28. appeal dis¬ 
missed Appeals of Jersey City 
(1943 Tax Assessments) '44 A.2d 
189, 33 N.J.Misc. 311, reversed on 
other grounds 69 A 2d S3l, 5 N.J. 


Super. 375, affirmed 75 A.2d 865, 
5 N.J. 433 

Ohio.—Swetland Co. v. Evatt, 37 N.E. 

2d 601, 139 Ohio St 6. 

Pa.—Appeal of Susquehanna Collie¬ 
ries Co., 6 A 2d 831, 335 Pa. 337— 
Commonwealth ex rel. Kelley v. 
Sheridan, 200 A. 102, 331 Pa. 415. 
Tex.—Victory v. State, 158 SW.2d 
760, 138 Tex 285—Stevens v. City 
of El Paso, Civ.App., 81 S W.2d 
149, error dismissed—Wright v. 
State, Civ.App., 80 SW.2d 1015, 
error dismissed. 

Wis.—City of Kaukauna v. Wiscon¬ 
sin Dept, of Taxation, 26 NW.2d 
637, 250 Wis. 196—State ex rel. 
International Business Machines 
Corp. v. Board of Review of City 
of Fond Du Lac, 285 N.W. 784, 
231 Wis 303. 

61 C.J p 775 note 73. 

(Jonclusiveness and effect of deter¬ 
mination of board see infra $ 543. 
As oourt of limited jurisdiction 
When the board of review as set 
up by the legislature hears tax cases 
and fixes the value of property for 
taxation purposes, it acts as a court 
of limited jurisdiction, and may be 
properly termed a part of the tax- 
assessing machinery of the state pro¬ 
vided by the legislature:—Penney v. 

980, 


State, 155 So. 576, 229 Ala 36—Gay v 
State, 153 So. 767, 228 Ala. 253. 

Judiolal body 

Tax commission was judicial body 
in the sense that it could hear and 
determine matters judicial in their 
nature —Keilson Cigar Co v. Bra¬ 
den, 3 Ohio Supp. 871, affirmed 18 
N.R2d 986, 59 Ohio App. 562. 

65. Hawaii.—In re Taxes Maul Agri¬ 
cultural Co, 34 Hawaii 515. 

66. Iowa.—First Nat. Bank v 

Burke, 196 N.W. 287, 201 Iowa 994, 
error dismissed 48 S.Ct. 155, 275 
U.S. 502, 72 LEd. 895. 

67. Vt.—Fuller v Oould, 20 Vt. 643 
61 C.J. p 776 note 79. 

68. Ind.—Jeffersonville, etc., R. Co 
v. McQueen, 49 Ind. 64. 

61 C.J. p 776 note 80. 

69. Ind—Jeffersonville, etc., R. Co 
v. McQueen, supra. 

70. Pa.—Sleeker** Tax Appeal, 2 Pa 
Dist A Co. 773. 

61 C.J. p 776 note 82. 

71. Wis.—Bratton v. Johnson, 45 N. 
W. 412, 76 Wis. 496. 

78. Wis.—Hersfeld-Phillipson Co. v. 
City of Milwaukee, 189 N.W. 661. 
177 Wis. 431. 
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stance for the purpose of granting relief falling agencies, 73 unless an alternative procedure, judicial- 
within ,the powers conferred on such administrative ly or otherwise, is expressly made available as a 


73. U.S—Dakota Corporation v 
Slope County, N. D, C.CAND, 75 
F 2d 587, certiorari denied 56 S.Ct. 
106, 296 US. 593, 80 L Ed. 420— 
American Mut Liability Ins Co 
v. McDonough, D.C.I1L, 1 F.Supp. 
888, affirmed. C.CA, 61 F.2d 558. 
certiorari denied 53 S Ct. 386, 288 
U S. 602, 77 L Ed 977 

Ark—Little Red River Levee Dist. 
v. State. 52 SW2d 46, 185 Ark. 
1170 

Cal —Bank of America Nat Trust 
& Sav. Ass’n v. Mundo, 229 P 2d 
345, 37 Cal 2d 1—City and County 
of San Francisco v San Mateo 
County. 222 P 2d 860. 36 Cal 2d 196 
—Security-First Nat Bank v Los 
Angeles County, 217 P 2d 946, 35 
Cal 2d 319, certiorari denied 71 
SCt 207, 340 US 891, 96 L Ed 646, 
rehearing denied 71 S Ct 291, 340 
US. 916, 95 LEd 662—Universal 
Consol. Oil Co v Bvram, 153 P 2d 
746, 25 Cal 2d 353—Eastern-Colum- 
bia, Inc, v Los Angeles Countv. 
Hi P.2d 992, 61 Cal App 2d 734- 
Southern California Tel Co. v Los 
Angeles County, 113 P 2d 773, 45 
Cal.App 2d 111 

Colo.—Miller v Board of Com’rs of 
City and County of Denver, 21 P 2d 
714, 92 Colo 425, appeal dismissed 
and certiorari denied 54 SCt. 78, 
290 US 586. 78 LEd 518 

Conn—Pitt v. City of Stamford, 167 
A 919, 117 Conn 388 

D.C—Panitz v District of Columbia, 
112 F 2d 39. 72 App D C 131—Tu¬ 
multy v District of Columbia, 102 
F 2d 254, 69 App D C 390 

Ga—Forrester v Pullman Co., 19 S 
E 2d 330, 66 CaApp 745 

Idaho.—Washburn-Wilson Seed Co 
v Jerome County, 138 P 2d 978, 65 
Idaho 1. 

Ill —People ex rel Ingram v. Wasson 
Coal Co., 85 N E 2d 182, 403 Ill 
30—People v Klein. 67 N E 2d 893, 
388 Ill. 353—Burley v. Lindheimer, 
11 N E 2d 926, 367 Ill. 425—Cooper 
Kanaley & Co v. Gill, 2 N E 2d 
707. 363 HI 418—People v. Illinois 
Women’s Athletic Club, 196 NE 
881, 360 Ill. 577—People ex rel 
Brittain v. Outwater. 196 N E. 835, 
360 Ill. 621—People ex rel McDon¬ 
ough v. Beemsterboer, 190 NE 
920, 356 Ill. 432, certiorari denied 
Beemsterboer v. People of State of 
Illinois ex rel. McDonough, 55 S 
Ct. 86. 293 US. 575, 79 LEd. 673, 
rehearing denied 55 S.Ct. 138, 293 
U.S. 630, 79 LEd. 716—People ex 
rel. McDonough v. Illinois Cent 
R. Co., 190 N.E. 82, 355 Ill. 605- 
People ex rel. McDonough v. Rei- 
necke, 188 N.E 455, 354 Ill. 351- 
People v. Charles H. Besley & Co, 
187 N.E. 461, 353 Ill. 472—People 
v. Sptxrgeon Mercantile Co., 186 
N.fc. 480, 352 I1L 620—Blstor v. 


McDonough, 181 NE. 417, 848 Ill. 
624, certiorari denied 58 S Ct. 90, 
287 US. 641, 77 LEd. 555—6922 
Jeffery Apartment Bldg. Corpora¬ 
tion v Harding, 179 NE 881, 347 
Ill. 336—Kinderman v. Harding, 

178 NE. 71, 345 111. 237. 

Ind —Board of Review of Assess¬ 
ments for Lake County v. Kranz, 
66 N.E 2d 896, 224 Ind. 358. 

Iowa—Read v Hamilton County, 3 
N W 2d 597, 231 Iowa 1255—Home 
Owners’ Loan Corp of Washington, 
D C„ v. Polk County, 1 N W 2d 742, 
231 Iowa 661—Insurance Exchange 
Bldg v Board of Sup’rs of Polk 
County, 300 NW 717, 231 Iowa 
133—Security Trust & Savings 
Bank v Mitts, 261 NW 625, 220 
Iowa 271. 

Kan — Corpus Juris cited in. State v 
O'Leary, 61 P 2d 1325, 1328, 144 
Kan 663 

Ky—Breathitt County Board of 
Sup'rs v. Ware Cannel Coal Co, 

179 S W 2d 225, 297 Ky 117— 

Reeves v Service Lines, 164 S W 2d 
593, 291 Ky 410—Perry County 

v Kentucky River Coal Corp , 118 
S W 2d 550, 274 K\ 235 

Md—Wasena Housing Corp. v. Lev- 
ay. 52 A 2d 903, 188 Md 383—May¬ 
or and City Council of Baltimore v 
Maryland Trust Co, 20 A 2d 495, 
179 Md 546 

Mo— Corpus Juris cited in State v. 
Rogers, 172 S W 2d 940, 942, 351 
Mo 321 

Neb—Application of Homan, 3 NW 
2d 650. 141 Neb 400—Power v 
Jones, 253 NW 867, 126 Neb 529 

N M —Associated Petroleum Trans¬ 
port, Ltd, v Shepard, 201 P 2d 
772, 53 NM 62—In re Taxes As¬ 
sessed Against Property of Scholle, 
for Years 1931, 1933. and 1934, 78 
P.2d 1116, 42 NM. 371—Oden 

Buick. Inc., v. Roehl, 13 P 2d 1093, 
36 N.M. 293. 

NY—People ex rel International 
Salt Co v Graves, 272 NYS 748, 
242 App Div 124, modified on oth¬ 
er grounds 196 NE 5, 267 N Y 
149—In re More wood Realty Hold¬ 
ing Co., 271 N.YS. 392, 241 App. 
Div. 841, affirmed Morewood Real¬ 
ty Holding Co v Board of Super¬ 
visors of Nassau County, 193 N.E 
301, 265 N.Y. 520 

N.C.—State ex rel Employment Se¬ 
curity Commission v. Kermon, 60 
SK2d 580, 232 N.C 342—Unem¬ 
ployment Compensation Commis¬ 
sion v. J. M. Willis Barber 8b Beau¬ 
ty Shop, 15 S E.2d 4, 219 N.C. 709- 
Prudential Ins. Co. of America v. 
Powell, 8 S.B.2d 619, 217 N.C. 495. 

Ohio.—S|tate ex rel O'Connor v. Aus¬ 
tin. 41 N.E.2d 1016, 140 Ohio St. 
7—Cleveland Theatres v. Evatt, 9 
Ohio SUpp. 76. 
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Okl.—Lairmore v Board of Com’rs, 
Okmulgee County, 195 P.2d 762, 200 
Okl. 436—Flower Hospital v. Board 
of Equalization of Tulsa County, 
127 P 2d 177, 191 Okl. 218—In re 
Moore, 77 P.2d 676, 182 Okl. 880- 
Grant v Nevins, 69 P.2d 42, 180 
Okl 336—G. A Nichols, Inc., v. 
Bonapart, 54 P 2d 1042, 176 Okl. 100 
—Bonaparte v. Tradesmen's Nat 
Bank, 53 P.2d 1106, 175 Okl 530— 
Bonaparte v. Walker, 53 P 2d 1108, 
175 Okl 532—Keaton v. Bonaparte, 
50 P.2d 404, 174 Okl. 316—First 
Nat Bank & Trust Co of Oklaho¬ 
ma City v. Bonaparte, 50 P 2d 407, 
174 Okl 315—Buchner v. Board of 
Com'rs of Hughes County, 28 P 2d 
535, 166 Okl. 274—Huston v. Cur¬ 
tis Cos, 16 P.2d 874, 160 Okl 216. 
Pa—Wynnefleld United Presbyterian 
Church v. City of Philadelphia, 85 
A 2d 276, 348 Pa. 252—Appeal of 
Susquehanna Collieries Co., 6 A. 
2d 831, 335 Pa. 337—Appeal of 
Dougherty, 183 A 920, 321 Pa. 

170—Miller v, Northampton Coun¬ 
ty, 162 A 209, 307 Pa. 560, followed 
in Fox v Fell, 162 A 212, 307 Pa 
559—Regan v. Lackawanna County 
Com’rs, Com.Pl., 49 Lack.Jur. 47, 62 
York Leg Rec 27—Weller v City 
of Shamokin. Com PI., 23 North- 
umb Leg J 205—Baptist Church v 
City of Pittsburgh, Com PI, 88 

Pittsb Leg J. 477—Commonwealth 
v Miller Bros., Com PI., 60 York 
Leg Rec 173. 

Tex —Stevens v City of El Paso, 
Civ App, 81 S.W 2d 149, error dis¬ 
missed—Ramey v. City of Tyler, 
Civ.App , 45 S.W 2d 359 
Wis —State v Wisconsin Tax Com¬ 
mission, 242 NW. 151, 207 Wis. 
517. 

61 C.J. p 777 note 89. 

Exclusiveness of statutory remedies 
for review of. 

Highway assessments see High¬ 
ways $ 300. 

Municipal assessments see Munici¬ 
pal Corporations 9 1480. 

Existence of statutory remedy as af¬ 
fecting right to: 

Appeal see infra 9 566 
Certiorari see infra 9 570. 

Mandamus see Mandamus | 182 b 

( 1 ). 

Injunction to restrain* 

Assessment see infra 9 682. 
Collection see infra | 722. 

Action: 

To reduce assessment or abate 
tax see infra | 583. 

To vacate assessment or for re¬ 
assessment see infra 9 584. 
“Taxpayers may not waive their 
right to relief provided by the stat¬ 
ute and then resort to judicial re¬ 
lief.”—In re Chicago Rys. Co.. C A 
Ill, 175 F.2d 282, 2*8, certiorari d«- 
| nied People of State of HL v. Sulli- 
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method of reviewing and correcting assessments. 74 
The rule operates to bar either a direct application 
for review or correction of the assessment ad¬ 
dressed to any other body, in the first instance, 75 
or a collateral attack, either at law or in equity, on 
the assessment in the event of a failure to bring the 
matter properly before the administrative agency 
established for the purpose of review and correc¬ 
tion. 76 

Except where, specific statutory provisions to the 
contrary exist, the effect of a failure to resort to the 
means of relief thus provided cannot be avoided by 
the supposed unconstitutionality of the law creat¬ 
ing the board, arising from a failure to provide for 
any appeal from its decision; 77 or by the fact that 
the party complaining did not know of the assess¬ 
ment until after adjournment of the board, in the 
absence of fraud; 78 or by the circumstance that 
such party was out of the state at the time of the 
board meeting, 79 or was not a resident of the 
state, 80 or is a foreign corporation ; 81 or that mem¬ 
bers of the board made statements indicating hostil¬ 
ity to the taxpayer's claim before its submission for 
consideration, thereby inducing claimant not to 
resort to the statutory remedy. 82 In the absence 
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of statute, the effect of a failure to resort to the 
remedy thus provided cannot be avoided by the 
fact that the board of review has improperly re-, 
fused to hear the taxpayer's evidence ; 88 or that, in 
prior years, the party complaining has applied to 
the board for relief from the assessments for such 
years and his application has been refused; 84 or 
that the board has, as viewed by its past record, 
shown itself to be committed to illegal and objec¬ 
tionable rules regarding valuation of particular 
kinds of property. 85 Furthermore, except as other¬ 
wise provided by statute, the failure to resort to 
the remedy in question cannot be avoided by the fact 
that no board has been elected or appointed for the 
fiscal period, where the law provides that such a 
board, if not in existence, shall be chosen when any 
taxpayer complains of his assessment; 86 or that the 
board remained inactive during the years as to 
which complaint is made, meeting only to approve of 
assessments without making any changes therein ; 87 
or that the board had more work than it could or 
did handle; 88 or by the claim that, if the taxpayer 
had invoked the administrative review, a decision 
could not have been obtained before taxpaying 
time. 89 
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van. 70 S.Ct. 94. 838 U.S. 850. 94 L. 
Ed. 521. 

Procedural requirements bald suffi¬ 
ciently ooxnpllad with 

Kan —Montgomery Ward & Co v. 
State Tax Commission. 98 P.2d 
143. 151 Kan. 159. 

Appeal as oonditlon precedent 

Taxpayers who are dissatisfied 
with personal property tax assessed 
against them and who feel them¬ 
selves aggrieved thereby must first 
appeal to board of revision of tax¬ 
es from such assessment, since an 
appeal is a condition precedent to 
their obtaining any relief, either 
from the board or'the courts—In re 
Courlaender*s Estate. 18 A.2d 494, 
143 Pa.Super. 475. 

Value upheld la absenoe of attempt 
to review 

Where a taxing authority has in 
conformity with the law fixed a 
value which is not attacked by any 
subsequent attempt to review it in 
authorized administrative or court 
proceedings which were open to tax¬ 
payer, such value must be upheld.,— 
In re Chicago Rys. Co.. C.A.I11., 175 
F.2d 282, certiorari denied ^People of 
State of Ill. v. Sullivan, 70 S.Ct 94, 
888 tr.8, 850, 94 LEd. 521'. 

74. Ma^s.—Codman v. Assessors of 
Westwood, 85 N.B.2d 262, 809 Mass. 
488. 

61 CL j. p 779 not? 90. 

Removal of tax lien 
The statutory provisions that ag¬ 
grieved taxpayer “may** petition tax 


commission for a review of assess¬ 
ment of department of revenue and 
"may" appeal to court from final 
decision of tax commission are clear¬ 
ly permissive and not obligatory, in 
view of statute authorizing action to 
remove tax lien—Commonwealth v 
Van Meter, 190 S.W.2d 668, 301 Ky 
132 

75. Ky —Somerset Farmers' Nat 
Bank v Pulaski County, 8 S.W.2d 
401, 225 Ky 246. 

61 C.J. p 779 note 91. 

76. U S.—Northumberland County v. 
Philadelphia and Reading Coal & 
Iron Co. CCA Pa.. 131 F.2d 562 

Ill—Blstor v McDonough, 181 N E. 
417, 348 Ill 624, certiorari denied 
53 SCt. 90, 287 U.S. 641, 77 LEd 
555 

Mo—Corpus Juris cited la State v 
Rogers, 172 S.W.2d 940, 942, 351 
Mo. 321. 

N J —Bergen County v. Englewood 
| Title Guarantee & Trust Co., 184 
A. 630, 14 N.J.Misc. 320. 

Pa.—School DIst. of Pittsburgh v 
E. 8 S Land Co.. 14 A.2d 619, 140 
Pa.8uper. 590. 

61 C.J. p 779 note 92. 

77. Iowa.—Collins v. Keokuk, 91 N. 
W. 791, 118 Iowa 30. 

61 G.J. P 780 note 93. 

78. U.S.—Apartments Bldg. Co. v. 
Smiley, D.C.OkL, 82 V.24 142, 144. 

61 C.J. p 780 note 94. 

79. Mich.—Hinds v. Belvidere Tp., 
66 N.W. 644, 107 Mich. 664. 
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80. Iowa.—Crawford v Polk County, 
83 N.W 825, 112 Iowa 118 

81. U.S—Apartments Bldg. Co. v. 
Smiley, DCOkl, 32 F 2d 142. 

82 . W.Va.—Pardee, etc., Lumber Co. 
v. Rose, 105 8 E 792, 87 W.Va. 484 

61 C.J. p 780 note 1. 

83 . Ill —People ex rel McDonough 
v Goldberg. 188 NE 428, 354 Ill 
423. 

Duty to seoure hearing by mandamus 

County court could not inquire into 
fairness of assessment, even if board 
of review improperly refused to hear 
taxpayer's evidence of land values, 
since it was taxpayer's duty to se¬ 
cure such hearing by mandamus.— 
People ex rel. McDonough v. Gold¬ 
berg, 188 NE 428, 364 Ill. 423—Peo¬ 
ple ex rel. McDonough v. Schmuhl, 
194 N.E 731. 359 Ill 446. 

84. N.J.—Appelget v. Pownell, 6 A. 
441, 49 N.J.Law 169. 

85 . U.S.—Dundee Mortg, etc, Co 
v. Charlton, C.C.Or, 32 F. 192, 13 
Sawy. 25 

61 C.J. p 780 note 99. 

86. Ky — Crecelius v. Louisville, 49 
S.W. 647, 20 Ky.L. 1561. 

87. OkL—Blake v. Young, 261 
923, 128. Okl. 168. 

88. Ohio.—Helmers v. McCarthy, 6 
Ohio App. 423. 

89. U.S.—Kansas City Soqtfeern Ry. 
Co. v. Comlsh, O.C.A.OkL, 65 F.2d 
671. 
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r The necessity for pursuing the statutory remedy 
does not exist where the assessment complained of 
is void and illegal, 90 a rule which has, in various 
jurisdictions, been applied to situations where the 
assessors acted entirely without jurisdiction, 91 or 
where the assessment was so incomplete or devoid 
of proper authentication that there was nothing le¬ 
gally sufficient to lay before the board as a basis for 
their action, 92 or where exempt property has been 
assessed for taxation, 93 or where the taxpayer had 
no opportunity to know of the alleged discrimina¬ 
tion in his assessment within the statutory time 
for notice of appeal, 94 or, according to some au¬ 
thority, where the assessment was fraudulently 
made. 96 One need not appear before an administra¬ 
tive agency which is not in a position to consider the 
particular objection made. 96 

Where a statute is adopted providing that re¬ 
view by an administrative board or officer shall be 
exclusive of all other remedies, subject to certain 
specified exceptions, such remedy is not exclusive 
as to a taxpayer whose claim for relief falls within 
the terms of the statutory exceptions, 97 and, where 
the statute providing for review of assessments by 
a board expressly declares that such remedy shall 
be cumulative only and not exclusive of other rem¬ 
edies provided by law, the remedy before the ad¬ 


ministrative board does not exclude resort to ap¬ 
propriate existing legal remedies, 99 Where the 
property assessed is of a distinct character for 
which a separate method of taxation is prescribed, 
in which the board of review and correction has 
no function to perform, a failure to resort to the 
board does not adversely affect the taxpayer's 
claim. 99 

§ 514. Grounds of Review 

The grounds on which a review of an asaeaament 
may be had depend on the terms of the statute provid¬ 
ing for, and defining the functions of, the reviewing 
board or officer, and may include incorrect valuation, 
illegality, Inequality, and erroneous or Irregular acta by 
the assessors. 

The grounds on which a review of an assessment 
may be had are dependent on the terms of the stat¬ 
ute providing for the reviewing board or officer 
and defining the functions thereof. 1 Commonly 
such statutes provide for a review of matters rela¬ 
tive to incorrect valuation, 2 and, hence, a taxpayer 
may obtain a review of his assessment or of the 
assessments of other persons in the taxing district 
when his assessment is claimed to be in excess of 
the sum for which his property is justly assessable, 
either absolutely or relatively to other assessments 
in the district. 8 Some statutory provisions of this 


90 . Cal.—Bank of America Nat. 
Trust A Sav. Ass’n v Mundo, 229 
P 2d 345. 37 Cal 2d 1—City and 
County of San Francisco v. San 
Mateo County, 222 P.2d 880, 36 
Cal.2d 196—Security-First Nat. 
Bank v. Los Angeles County, 2l7 
P 2d 946, 35 Cal 2d 319, certiorari 
denied 71 S Ct 207, 840 US. 891, 
95 LEd 646, rehearing denied 71 
SCt. 291, 340 US. 916. 95 L.Ed. 
662. 

D.C—Tumulty v District of Colum¬ 
bia, 102 F 2d 254, 69 App D C 390. 

Ga.—Corpus Juris oltsd la Pullman 
Co.* V. Suttles, 199 S.E 821, 824, 
187 Ga. 217 

Ind. —Postlewaite v. Hasse, 186 N.E 
761. 205 Ind 396 

Ky.—Reeves v. Service Lines, 164 
S.W.2d 593. 291 Ky 410. 

Mo.— Corpus Juris quoted in State v 
Rogers, 172 S.W.2d 940. 942, 351 
Mo. 321. 

61 C.J. P 781 note 5. 

91. N T.—Cooper Union for Ad¬ 
vancement of Science and Art v. 
City of New York, 71 N Y.S 2d 204, 
272 App Div. 438, appeal and rear¬ 
gument denied 74 N.Y.S 2d 404, 272 
App.tMv. 1004, affirmed 81 NE2d 
108, 298 N.Y. 578. 

61 C.J. p 781 note 6. 

90 . Iowa.—Smith ▼. McQuiston, 79 
N.W. 180, 108 Iowa 363. 

91 C.J. P 781 note 7. 


93. Cal.—Bank of America Nat. 
Trust & Sav. Ass’n v. Mundo, 229 
P.2d 345. 37 Cal 2d 1. 

61 C.J. P 781 note 8. 

94. Ill.—People ex rel. McDonough 
v. Illinois Cent. R. Co., 190 N.E 
82, 355 Ill. 605. 

95. Wash—Yakima Valley Bank & 
Trust Co v Yakima County, 271 P. 
820. 149 Wash. 552 

61 C J p 781 note 9. 

Xu XUiaols 

(1) A taxpayer failing to take ad¬ 
vantage of statutory remedy of ap¬ 
pealing to board of review from as¬ 
sessor’s valuation of property can¬ 
not complain of excessive assessment 
in absence of proof of actual or con¬ 
structive fraud.—People ex rel. In¬ 
gram v. Wasson Coal Co, 85 N E 2d 
182, 403 III. 80—People ex rel Ted- 
rick v. Allied Oil Corp., 57 N.E. 2d 
869, 388 Ill. 219—61 C.J. p 781 note 9. 

(2) Furthermore, it has been held 
that a party aggrieved by an exces¬ 
sive valuation, fraudulently or oth¬ 
erwise made, should apply to the 
board of review for a correction of 
the assessment, since the statutory 
provisions concerning the taxpayer's 
right to have the assessor’s valuation 
of his property for taxation reviewed 
by the board are intended to provide 
adequate protection against fraudu¬ 
lent or excessive assessments of 

I every kind and character.—Sanitary 
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District of Chicago V. Young, 120 N. 

E 818, 285 Ill. 351. 

96 . D.C—Panitx v. District of Co¬ 
lumbia, 112 F.2d 39, 72 App.D.C 
131. 

97. Wis—Milwaukee v. Wakefield. 
115 NW 137, 113 N.W. 34. 134 
Wis 462 

98. Kan.—Missouri Pac. R. Co. v 
Board of Com’rs of Greenwood 
County, 180 P. 785, 104 Kan. 818 

99 . Fla.—Pensacola v. Louisville, 
etc, R. Co., 21 Fla. 492. 

1. Conn —Torrington Co. v. Hack- 
ett, 200 A. 338, 124 Conn 403. 

61 C J. p 781 note 15 

Valuations in other assessment dis¬ 
tricts as basis for review see infra 
§ 515 

8. N.J —North Bergen Tp. v. Hack¬ 
ensack Water Co, 55 A.2d 903, 26 
N.J Misc. 6, certiorari dismissed 
in part, reversed in part on other 
grounds Hackensack Water Co. v 
Division of Tax Appeals, State 
Dept of Taxation and Finance, 61 
A.2d 187, 137 N.J.Law 599. 

61 C.J. p 782 note 16. 

3 . Fla.—White v. Gapway Grove 
Corp., 55 So. 2d 573—Tegrder v Snel- 
son Inv. Co., 15 So.2d 296, 153 Fla. 
591. 

Md —Board of ComTs of Anne Arun¬ 
del County v. Buch. 58 A.2d 672, 
190 Md. 394, 5 A.L.R.2d 509. 
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character have been held broad enough to permit of 
the review of all grievances relating to illegality, 
overvaluation, or inequality, 4 but to be so limited as 
to allow a review only of the total assessment, and 
not of the method by which such amount was as¬ 
certained. 6 Moreover, under many statutes, er¬ 
roneous or irregular acts by the assessors with re¬ 
spect to the manner of making or entering the 
assessment are subject to consideration and cor¬ 
rection by the reviewing board or officer; under 
such statutes defects, errors, and irregularities, not 
fundamental in their nature but occurring in the 
exercise of the assessor’s lawful jurisdiction, may 
be submitted to such boards or officers. 6 The words 
“erroneous assessments” as used in a statute au¬ 
thorizing review of such assessments are not used 
in the sense of “illegal,” but in the sense that the 
assessment was inequitable merely. 7 By virtue of 
some statutes, one assessed on property held by him 
as agent or trustee for the true owners is thereby 
afforded ground for an application to the reviewing 
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board to have the assessment so corrected as to set 
forth the true ownership. 6 

Still other statutes vest in the board of review the 
right to pass on questions of taxability, and, where 
such is the case, a taxpayer may have a hearing be¬ 
fore the board on the issue that property not sub¬ 
ject to be taxed has been assessed for taxation 
but, where the powers of the board are defined so 
as not to include authority to pass on the matter of 
taxability, questions as to whether particular prop¬ 
erty is taxable afford no ground for a review by the 
board, 10 Even though the board is without au¬ 
thority to strike an assessment, an appeal will lie 
from an assessment of property which is a proper 
subject of taxation, even though it has no taxable 
value. 11 Duplication of taxes not resulting from 
any unauthorized or illegal action on the part of the 
taxing authorities but fortuitously by reason of the 
fact that the taxpayer elected to return his property 
for taxation on the basis of a fiscal rather than 
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Mass.—Old Colony R. Co. v Asses¬ 
sors of Boston. 85 N.E 2d 246. 309 
Mass. 439. 

N.J.—Delaware, L. & W. R. Co. v. 
City of Hoboken. 91 A 2d 739, 10 
N J. 418—City of Newark v. New¬ 
ark & Essex Bldg. Corp. 52 A 2d 
641. 25 N J.Misc 228. 

Ohio.-—Black-Clawson Co. v. Evatt, 
6 Ohio Supp 95, affirmed 38 NE.2d 
403, 139 Ohio St. 100 
Pa.—Dwyer v Erie County, Com PI, 
23 Erie Co. 16—Epstein v. City of 
Easton, Com PI, 29 North Co. 1. 

61 C.J. p 782 note 17. 

▲sssssmsnt at too high, a value 

Taxpayer is entitled to complain of 
assessment only because of assess¬ 
ment of his property at too high a 
value in proportion to other property 
in taxing district.—Butler v. City of 
Des Moines, 258 N.W. 765, 219 Iowa 
956, 

Discrimination In percentage of total 
valuation made basis of assess¬ 
ment 

(1) It has been held that a tax¬ 
payer whose property assessing au¬ 
thorities have assessed for ad valo¬ 
rem taxes on a basis considerably 
more than basis on which ot|ier prop¬ 
erty is intentionally and systemati¬ 
cally assessed is not required to un¬ 
dertake to have the property of oth¬ 
er taxpayers, assessed on a lower 
basis, increased to the basis which 
the complaining taxpayer is assessed. 
—State v. Alabama Power Co., 48 $p. 
2d 445, 254 Ala. 827—61 C.J. P 782 
note 17 [a]. 

(2) On the other hand, there is au¬ 
thority holding that the fact that 
other property in taxing district is 
assessed at less than true value af¬ 


fords no ground for reducing assess¬ 
ment .of complaining taxpayer below 
its true value —Lehigh Valley R Co. 
of New Jersey v. State Board of 
Taxes and Appeals, 174 A 359, 12 N 
JMisc. 673—61 CJ p 782 note 17 
[a]. 

4. N Y.—People ex rel Harway Im¬ 
provement Co v. Berry, 242 N Y S 
357, 229 AppDiv 565 

Unlawful exemption 

A taxpayer is discriminated 
against by unlawful exemption of 
property of other taxpayers, and 
may appeal in such case to county 
board of taxation under statute.— 
Post v.,Warren Point Volunteer Fire¬ 
men's Ass’n, 19 A.2d 636, 19 N.J.Misc 
367. 

5. N.Y.—People ex rel. Harway Im¬ 
provement Co. v. Berry, 242 N.Y.S. 
357, 229 AppDiv. 565. 

61 C.J. p 782 note 19. 

6. Miss.—North v. Culpepper, 63 So 
419, 97 Miss. 730. 

Neb—Union Stock Yards Nat. Bank 
v. Thurston County, 91 N.W. 286, 
92 N.W. 1022, 65 Neb, 408 
Authority and power of board or of¬ 
ficer to correct errors, defects, or 
mistakes in general see infra 8 520 
Alleged infirmities in tax roll 
Fla.— 1 Tegder v. Snelson Inv. Co., 15 
So.2d 296, 153 *Fla 591. 

Listing property listed in another 
oounty 

Where assessor of county into 
which cattle were moved for feed¬ 
ing purposes placed cattle on assess¬ 
ment rolls without consent of owner, 
and owner listed cattle for taxation 
in county from which they were 
bought, and they were duly assess¬ 
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ed there, owner, on promptly filing 
complaint, had right to be heard by 
board of equalization on question of 
legality of assessment.—In re Moore, 
77 P 2d 676, 182 Okl 330 

7. Okl —Huston v. Curtis Cos., Id 
P 2d 874, 160 Okl 216—State v 
State ex rel Shull, 286 P. 891, 142 
Okl 293 

8. Cal.—Title Guaranty, etc., Co. v. 
Los Angeles County, 86 P. 844, 8 
Cal.App. 619. 

9. W Va.—Copp v State, 71 S.B. 580. 
69 W.Va 439, 35 L R A..N S., 669. 

Where assessor has power to deter¬ 
mine taxability 

A reviewing board has authority 
to determine the taxability of prop¬ 
erty where the statute authorizes the 
board to review assessments made 
by an officer who himself has the 
power to determine the question of 
taxability —Forrester v. Pullman 
Co., 15 S E 2d 185, 192 Ga. 221, an¬ 
swer to certified question conformed 
to 15 S.E 2d 461, 65 Ga.App 112. 

10. Wis—Krembs v, Merrill, 197 N. 
W. 818, 183 Wis 241. 

61 C.J. p 783 note 25. 

11. Cal—Los Angeles Shipbuilding 
Sc Dry Dock Corp v. Los Angeles 
County, 71 P.2d 282, 22 Cal.App 2d 
418. 

Bsason for mis 

Board's determination in such case 
is based on question of the taxable 
value of the property rather than on 
whether the property is a proper sub¬ 
ject of taxation—Los Angeles Ship¬ 
building & Dry Dock Corp. v. Los An¬ 
geles County, 71 P.2d 282, 22 Cal.App. 
2d 418. 
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calendar year affords no ground for setting aside 
the assessment. 12 

Objection to particular items . While, according 
to some authority, a complaint can be considered 
only when it relates to the aggregate of the assess¬ 
ment, 13 there is also authority holding that the tax¬ 
payer is entitled to complain of particular items 
of the assessment, while accepting the assessment 
on other items and without specific complaint of 
the aggregate assessment. 14 

Compelling action as assessing body. Where a 
board of review is vested with further duties as an 
original assessing body, any taxpayer within the 
district has a right as a member of the public to 
compel the performance by the board of its statutory 
duty. 16 

§ 515. Right of Review 

a. In general 

b. Nature of applicant's interest in as¬ 

sessment 


a. In General 

Th« right of review le purely statutory, and there 
must be compliance with all etatutory requirements; but, 
where directed by atatute to entertain and pass on ap¬ 
plications for review, It Is the absolute duty of the board 
or officer to act In the situations falling within the stat¬ 
utory direction. 

The right of review is purely statutory, 16 and 
there must be compliance with all applicable statu¬ 
tory requirements; 17 otherwise the appeal will be 
dismissed. 18 The reviewing board or officer, it has 
been held, need take no action on any assessment 
in the absence of an application by the taxpayer 
for it to do so, 13 and its failure to act cannot be 
regarded a9 a refusal to act, 20 but, where directed 
by constitutional or statutory provisions to entertain 
and pass on applications for review and correction, 
it is the absolute duty of the board or officer to act 
in the situations falling within the constitutional 
or statutory direction. 21 

Requirement of prejudicial error in assessment 
It is only those who are prejudicially affected by 
errors committed in the assessment of property who 


IS. Ohio—David J, Joseph Co. v. 

Evatt, 16 Ohio Supp 155 
Double taxation Fee supra gfi 39-51 

13. Mass —Lowell v Middlesex 
County, 25 NE 469, 152 Mass 372, 
9 LRA 356 

14. Wis—State v Williams, 152 N 
W 460, 160 Wis 648. 

15. Conn —State v Bartholomew, 
132 A 30, 103 Conn 607 

16. Hawaii—In re Taxes Maui Agri¬ 
cultural Co, 34 Hawaii 515 

N J —Hackensack Water Co v Divi¬ 
sion of Tax Appeals, 65 A 2d 828, 2 
N J 157—Appeals of Jersey City, 
49 A 2d 26, 24 NJMisc 316 
“No assessment, however errone¬ 
ous, can be corrected except by vir¬ 
tue of some statute ”—Common¬ 
wealth v Conner, 174 S E 862, 863, 
162 Va. 406 

Statute* construed together 

Ohio —Willys-Overland Motors v 
Evatt, 9 Ohio Supp 228, affirmed 
48 N E 2d 468, 141 Ohio St. 402. 
Prooeedlug by aggrieved taxpayer 
lor assessment of land and improve¬ 
ments thereon for taxation is & mere 
statutory proceeding begun by filing 
a complaint and may involve a classi¬ 
fication of property.—Standard Oil 
Co. v. Zangerle, 49 N.B.2d 406. 141 
Ohio St. 505. 

Bight held not affected by amending 
statute 

Ohio—Flnkelman v. Evatt, 9 Ohio 
Supp. 78 

Basis of appsal 

(1) The only right of appeal to 
taxpayer provided for in statute is 


from a final assessment actually Is¬ 
sued by state tax commissioner, and 
then only from a deficiency assess¬ 
ment made against taxpayer by such 
Anal assessment —Willys-Overland 
Motors v Evatt, 48 N E 2d 468, 111 
Ohio St 402—Sherbrook Distributing 
Co, Cincinnati, v Evatt, 9 Ohio Supp 
112 . 

(2) A right of appeal is not given 
by statute or otherwise with respect 
to an order of tax commissioner de¬ 
nying application of a taxpayer for 
issuance of a final assessment with 
respect to intangible or personal 
property previously assessed by tax 
commissioner by preliminary or cor¬ 
rected certificates —Sherbrook Dis¬ 
tributing Co, Cincinnati, v Evatt, 
supra 

17. Hawaii —In re Taxes Maui Agri¬ 
cultural Co , 34 Hawaii 515. 

N.J.—Hackensack Water Co v. Divi¬ 
sion of Tax Appeals, 65 A 2d 828, 2 
NJ 157—Appeals of Jersey City, 
49 A.2d 26, 24 N.J.Misc. 315. 

Pa—In re Majestic Hotel, 50 PaDist 
& Co. 549—Commonwealth v. Smith 
& Hartnett Co, 17 PaDist & Co 
474, 35 D&uph.Co. 358. 

Payment of tax hsld unnsosssary 

The statute providing that taxpay¬ 
er having grievance not otherwise 
remedial can have redress through 
state commission of revenue and 
taxation authorizes commission to 
grant relief whether or not taxes 
have been paid—Sherwood Const. Co. 
v Board of Com'rs of Johnson Coun¬ 
ty. 207 P.2d 409, 167 Kan. 421. 
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18. N J —‘Appeals of Jersey City, 49 
A 2d 26, 24 N.J.Misc 315 

19. La—Bowman-Hicks Lumber Co 
v Held, 126 So 232, 169 La 905 

Necessity of complaint or application 
for review see infra 5 535 
When claim “duly made” 

(1) A taxpayer’s claim for deduc¬ 
tion from depreciated book value of 
personalty used in business is "duly 
made” within statute entitling the 
taxpayer to review and reassessment 
only when such claim is made in 
writing by taxpayer at the time of 
making return of such personalty — 
Willys-Overland Motors v. Evatt, 48 
N E 2d 468, 141 Ohio St. 402 

(2) Where no change had been 
made in taxpayer’s returns, there 
was nothing from which to appeal to 
the tax commissioner.—Willys-Over- 
l&nd Motors v. Evatt. supra. 

80. La.—Bowman-Hicks Lumber Co. 
v Held, 126 So. 282, 169 La. 905. 

81. Ill.—People v. Board of Review 
of Cook County, 185 N.E 248, 852 
Ill. 157, 87 ALR. 520. 

Iowa.— Read v Hamilton County, 8 
NW.2d 597, 231 Iowa 1255. 

Md —Board of Com’rs of Anne Arun¬ 
del County v. Buch, 58 A.2d 672, 
190 Md. 894, 5 A.L.R.2d 609. 

61 C J. p 776 note 85. 

“Before an ad valorem tax becomes 
final, the taxpayer must be given an 
opportunity to have the assessor’s 
valuation reviewed by an impartial 
board of equalisation or other tribu- 
, nal.*’— Peterson v. Johnson, 249 P.2d 
17. 19. 89 Cal.2d 745. 
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have a right to a review thereof,** and, in the 
absence of any showing of prejudice resulting.from 
the assessment; a person has no such right, 28 dJid, 
hence, cannot complain of a failure to create any 
proper board for the purpose of reviewing assess¬ 
ments, 24 or of the failure of a reviewing board to 
consider his claim or claims of similar character, 26 
or to notify him of its meeting. 26 

Requirement of dispute. Under some statutes the 
jurisdiction of boards of review is limited to dis¬ 
putes between the assessor and the taxpayer on the 
assessment of the property, and, unless such a 
dispute exists, the board is without jurisdiction; 27 
nor can the assessor, by his failure to object to the 
presentation by the taxpayer of objections to an 
assessment for the first time on appeal, confer on 
the board jurisdiction to hear disputes which did 
not’theretofore exist between him and the taxpay¬ 
er. 28 

Appeal from assessors 9 refusal to abate tax. Un¬ 
der statutes authorizing an appeal by a person ag¬ 
grieved by the refusal of assessors to abate a tax, 
no person is entitled to appeal unless he is ag¬ 
grieved by the refusal of assessors to abate a tax, 29 
and he is not aggrieved if his application to the 


assessors for an abatement did not conforiti to the 
statutory requirements for such an application.' 80 
Thus, one is not aggrieved by the failure of as¬ 
sessors to pass on an application which has no 
standing, 81 or by the refusal of abatement by as¬ 
sessors who were without jurisdiction to abate the 
tax; 82 but a new consolidated corporation is a 
“party aggrieved” by the denial, after the consolida¬ 
tion, of a proper application for abatement filed be¬ 
fore consolidation by one of the corporations enter¬ 
ing into the consolidation, and as such is entitled to 
appeal to the board from the order. 33 If the failure 
to act on an application for abatement did not con¬ 
stitute a refusal of the application, the taxpayer 
has no right of appeal under the statute. 84 The 
statutory provisions merely describe the persons 
who may appeal and the conditions under which 
such persons may appeal. 36 Furthermore, limita¬ 
tions on the class of persons who may apply to 
assessors for abatements and the conditions under 
which such persons may apply for abatements are 
to be read into the provisions governing appeals 36 

The statute may validly require payment of the 
tax or a specified part thereof as a condition to the 
appeal 37 regardless of the taxpayer’s financial con- 


22 . NT—Corpus juris olted in 

People ex rel Rickey v Hunt, 271 
NTS 842. 847, 241 App Div 261— 
Corpus Juris cited. In People ex rel. 
Union Bag: & Paper Corp. v. Fitz¬ 
gerald, 2 NYS.2d 290, 298, 166 
Mlsc. 237. 

61 C J. p 783 note 29 

23. N Y.—Corpus Juris cited In 

People ex rel Rickey v Hunt, 271 
N.Y.S 842, 847, 241 App.Div. 261 
—Corpus Juris cited in People ex 
rel. Union Bag & Paper Corp v. 
Fitzgerald, 2 NY.S.2d 290, 298, 166 
Misc. 237 

<1 C.J. p 783 note 30. 

Increased assessment 
Taxpayer cannot complain of in¬ 
creased assessment, where assess¬ 
ment does not exceed fifty per cent 
of true and fair value of property and 
tax is levied uniformly with other 
property in taxing district, and at au¬ 
thorized rates—State ex rel. Show- 
alter v. Cook, 27 P.2d 1076. 178 Wash. 
364. 

24. N.Y.— Corpus Juris cited in 

People ex rel Rickey v. Hunt, 271 
NTS. 842, 847, 241 App Div. 261 
—Corpus juris cited in People ex 
rel. Union Bag 4b Paper Corp. v. 
Fitzgerald, 2 N Y.8.2d 290. 298, 166 
Misc 237. 

Tex.—»Scollard v. Dallas, 42 S.W. 640, 
16 Tex.CivApp. 620. 

20» Minn.—Scott County v. Hinds, 62 
N.W. 628, 60 Minn. 204. 


26. Alaska.—Valdez v Fish, 4 Alaska 
427. 

Cal.—Cowell v. Doub, 12 Cal 273. 

27. Hawaii —In re Taxes Maui Agri¬ 
cultural Co , 34 Hawaii 515, 553 

28. Hawaii —In re Taxes Maui Agri¬ 
cultural Co, supra. 

"The existence of a dispute being 
Jurisdictional the assessor is power¬ 
less to waive the jurisdictional pre¬ 
requisite."—In re Taxes Maui Agri¬ 
cultural Co., supra. 

29. Mass.—Boston Five Cents Sav 
Bank v Assessors of Boston, 49 N 
E 2d 230, 813 Mass. 762. 

Purpose of statute was to establish 
a comprehensive system whereby all 
appeals from the actions of taxing 
authorities should be heard and de¬ 
termined; and purpose of provision 
for appeal on failure of board of as¬ 
sessors to act on application for 
abatement within designated time 
was to provide an adequate remedy 
at law in event of such failure of 
board to perform duties —Eastern 
Racing Ass’n v. Assessors of Revere, 
16 N.E 2d 64, 300 Moss 678. 

30. Mass.—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 49 N. 
E 2d 280, 813 Mass. 762. 

31. Moss.—Boston Five Cents Sav. 
Baltic v, Assessors of Boston, 41 N. 
E. 2d 283, 311 Moss. 416. 

Scooud application 
Under, statute providing that ap¬ 
plication for abatement of tax should 
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he deemed to be refused if four 
months had elapsed without action 
thereon, and that assessor should 
have no further authority to act, tax¬ 
payer whose first application for 
abatement was not acted on by city 
assessors during four-month period 
was not aggrieved by assessors’ fail¬ 
ure to pass on his subsequent appli¬ 
cation, and, since not aggrieved, was 
without right to base appeal on as¬ 
sessors' failure to act on second ap¬ 
plication—Boston Five Cents Sav 
Bank v Assessors of Boston, 49 N E 
2d 230, 313 Mass. 762. 

32. Mass.—Board of Assessors of 
City of Boston v, Suffolk Law 
School, 4 NE2d 842, 295 Mass. 489. 

33. Mass.—Aspinook Corp. Succes¬ 
sor by Consolidation to Arnold 
Print Works v Commissioner of 
Corporations and Taxation, 94 N 
E.2d 866, 326 Mass. 327. 

34. Mass—Boston Five Cents Sav. 
Bank v. Assessors of Boston, 49 N. 
E.2d 230, 313 Mass. 762. 

85. Mass.—Boston Five Cents Sav. 
Bank v Assessors of Boston, supra. 

36. Mass.—Boston Five Cents Say. 
Bank v Assessors of Boston, su¬ 
pra. 

37. Mass.—Lincoln Hotel Co. v. As¬ 
sessors of Boston, 69 N.E.2d 1, 317 
Mass 606—Old Colony R. Co. v. 
Assessors of Boston, 36 N.E 2d 246, 
809 Mass. 439. 
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<lrtian.? 8 Under such statute the tax must be paid 
before the appeal, 39 and the appeal will be dismissed 
if it is not, 40 but, if the tax is paid before the ap¬ 
peal, the appeal will not be dismissed for non- 
compliance with the statute, even though the tax 
was not paid before application to the assessors for 
abatement. 41 

b. Nature of Applicant's Interest in Assessment 

Whether a person applying to a board for relief 
bears such a relation to the subject matter of the as¬ 
sessment as will entitle him to be heard Is to be deter¬ 
mined by the statutes regarding review and correction 
of assessments, as where the statutes give the right to 
persons interested or persons aggrieved. 

Whether a person applying to a board for relief 
as to an assessment bears such a relation to the 
subject matter of the assessment as will entitle him 
to be heard is to be determined by the statutes re¬ 
garding review and correction of assessments. 42 
Under statutes giving the right to “any person 
interested," it has been held that everyone whose 
property appears on the tax roll is so far interested 
a9 to entitle him to seek a just valuation of prop¬ 
erty appearing thereon, 43 and, where the right is 
given to “any person" feeling aggrieved, it has 
been said that by that language it is meant that all 
persons, without exception, may apply for a review 
or correction. 44 Under a statute authorizing a 
“person aggrieved" to appeal, the appeal may be 
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taken by one having the legpl title on the assessing 
date 46 or a mortgagee in possession following de¬ 
fault by the mortgagor. 46 The fact that the tax¬ 
payer's purchase of the property somewhat postdated 
the assessment has been held not to disqualify him 
from objecting to the assessment; 47 however, it is 
held that a transferee of an interest in property, 
under a transfer made after the meeting of the 
reviewing board, is not entitled to complain of the 
assessment, the transferor being the only person so 
interested as to have a right of review, 48 and that 
a statute giving a right of review to "any person 
aggrieved" does not entitle a purchaser subsequent 
to assessment of allegedly overvalued property to 
a review of the assessment, at least where such 
right no longer existed in the vendor at the time of 
the sale. 49 

Where some property is valued for taxation dis¬ 
proportionately to the valuation on some or all 
other property in the taxing district, it has been 
held that any taxpayer injured by the difference in 
basis of the valuations is entitled to seek a cor¬ 
rection 50 Thus, although some statutes have been 
construed to limit the right of appeal to one com¬ 
plaining of the assessment of his own property, 61 
it has been held that a taxpayer may have an inter¬ 
est in, and legal right to complain of, an under¬ 
assessment or nonassessment of property owned by 
other taxpayers. 52 
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38. Maas.—City of Lowell v Mar- 
den 8t Murphy, 74 N E 2d 666, 321 
Mass. 697, certiorari denied 68 S 
Ct. 364, 332 U.S. 850, 92 L Ed 420. 

Proceedings in forma pauperis 

The right to bring proceedings in 
forma pauperis is creature of legisla¬ 
tion. and a citizen cannot, as of right, 
litigate in forma pauperis amount of 
tax on his property, in absence of 
statute authorizing such proceedings 
—Old Colony R. Co. v Assessors of 
Boston, 36 N E 2d 246, 309 Mass. 439 

39. Mass.—Boston Five Cents Sav 
Bank v Assessors of Boston, 49 N. 
E 2d 230. 313 Mass 762 

4a Mass.—Lincoln Hotel Co. v. As¬ 
sessors of Boston, 69 N E 2d 1, 317 
Mass. 606. 

Xeld not appeal provided by law 

An appeal by a mortgagee in his 
own name when he had not paid the 
tax was not an “appeal . . . pro¬ 
vided by law" within statute author¬ 
izing an owner to pay the tax and 
thereafter to prosecute in his own 
name any appeal or action provided 
by law for the abatement or recov¬ 
ery of such tax.—Boston Five Cents 
Sav. Bank v. Assessors of Boston, 41 
NB.2d 283, 311 Mass. 416. 

41. Mass.—Boston Five Cents Sav. 


Bank v. Assessors of Boston, 49 N 
E 2d 230, 313 Mass 762 

42. Pa—In re Majestic Hotel, 60 Pa. 
Dist. & Co. 549 

61 C J. p 783 note 34. 

43. U S —Dundee Mortgage, etc , Co 
v Charlton, C.COr, 32 F. 192, 13 
Sawy. 25. 

44. Nev —Virginia etc., R. Co. v. 
Ormsby County, 5 Nev. 341. 

45. N J —City of Clifton v. State 
Board of Tax Appeals, 48 A 2d 202, 
134 N J Law 386, reversed on other 
grounds 65 A.2d 68, 136 N.J Law 
213 

46. Pa—In re Majestic Hotel, 60 
Pa Dist. & Co. 649. 

47. Wis—Highlander Co. v. City of 
Dodgeville, 26 N.W.2d 76, 249 Wis 
602 

48 . Mich—Hamilton v. Ames, 41 N. 
W. 930, 74 Mich 298 

49 . La —State v. Board of Asses¬ 
sors, McO. 25. 

5a Neb.—State v Karr, 90 N.W. 
298, 64 Neb. 514. 

51. S.D.—In re Ericksen, 11 NW2d 
141, 69 S.D. 446, appeal dismissed 
Ericksen v. John Morrell & Co , 
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64 S Ct. 1269, 322 U.S 712, 88 L.Ed. 
1554 

"Any person feeling aggrieved” 

(1) Where statute with respect to 
complaints to local boards provides 
that "any person or his attorney or 
agent feeling aggrieved by anything 
in the assessment roll may apply to 
the board for correction of alleged er¬ 
rors in the listing or valuation of his 
property," the phrase "any person 
feeling aggrieved" within another 
statute providing that such person 
may appeal from local to county 
board of equalization refers to any 
person complaining to local board 
about assessment of his property, 
and limits right of appeal to such 
person.—In re Ericksen, 11 N.W 2d 
141, 69 SD. 446, appeal dismissed 
Ericksen v. John Morrell & Co, 64 
S Ct 1269, 322 U.S. 712, 88 L.Ed 1554 

(2) Where taxpayer's only com¬ 
plaint was that property of another 
had been assessed too low, taxpayer 
could not appeal to county board of 
equalization,—In re Ericksen. 11 N 
W 2d 141, 69 S.D. 446, appeal dis¬ 
missed Ericksen v. John Morrell & 
Co, 64 SCt 1269, 322 U.S. 712, 88 L 
Ed 1554. 

53. Ark.—Pulaski County v Com¬ 
mercial Nat Bank, 194 S.W.2d 883, 
210 Ark. 124. 
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Owners of exempt property . Where a right of 
review is given any “owner of assessable property” 
unjustly or erroneously assessed, the owner of 
property assertedly exempt is not entitled to apply 
for review and correction by the board provided; 63 
but the rule is otherwise where the right of review 
is extended by statute to “any person aggrieved.” 54 

Persons in representative, fiduciary, or similar 
relation to property . A person assessed on prop¬ 
erty of others, held by him as agent or trustee, has 
been held entitled to apply to the reviewing board 
for correction of the assessment to cause the true 
nature of the respective interests in the assessed 
property to appear. 66 Under statutes providing for 
separate assessment of mortgagor and mortgagee, 
and further providing for correction by the review¬ 
ing board “at the request of any person whose prop¬ 
erty is assessed,” a mortgagor is entitled to apply 
for correction either of his own assessment or of 
that of the mortgagee. 66 Where the statutes pro¬ 
vide for assessments of bank stock against the 
banks, with a right given them to deduct the tax 
from dividends, banks or bank officers have been 
held entitled to seek a review, as agents in behalf 
of the shareholders, of such assessments. 67 Statutes 
giving a review to the owners of property assessed 
have been held operative to confer such right on de¬ 
ceased owners' administrators. 58 

Property in liquidation. A building and loan as¬ 
sociation which is being liquidated by the state 


superintendent of such associations has no standing 
to appeal from a tax assessed on property in the 
hands of the liquidator, in view of statutes requir¬ 
ing proceedings by the superintendent to be brought 
in the name of the state on his relation. 69 

Persons in different tax district . Where a board 
is given jurisdiction over several precincts, an ap¬ 
plication to raise an assessment in one precinct may, 
it has been held, be made by persons residing and 
assessed in another precinct which is under the 
jurisdiction of the same board; 60 however, in order 
to be a person aggrieved, within the meaning of 
statutes authorizing such persons to seek a reduc¬ 
tion of their assessments, it has been held that ap¬ 
plicant must be a taxpayer whose property is dis¬ 
proportionately valued in comparison with other 
property in the same assessment district 61 

Taxing district. If the right of review is not 
restricted by the statute to taxpayers, the mu¬ 
nicipality in which the property assessed is located 
may complain that the assessment is too low, 62 or 
that it is discriminated against. 63 A taxing dis¬ 
trict's right to appeal is strictly limited to the pow¬ 
ers granted by statute, 64 and it has no right to 
appeal for the purpose of increasing assessments to 
amounts which would result in the receipt of ad¬ 
ditional taxes not authorized by its budget, and 
which are not needed 65 Under some statutes a 
taxing district may not appeal unless it feels dis¬ 
criminated against by the assessed value of the 


N.J.—DIorio t. Atlantic City Sewer¬ 
age Co.. 25 A.2d 26, 20 NJMisc 
105. 

Dlsarlmix&attoa not increasing* appel¬ 
lant's tax 

Discrimination may be attacked by 
one discriminated against, even 
though the discrimination does not 
increase his tax.—Pierce v. Green, 
294 N.W. 237, 229 Iowa 22, 131 A.L R 
335. 

literal interpretation, of statute, 
authorizing any taxpayer to demand 
hearing before county commissioners 
with respect to assessment of any 
property or increase or reduction 
thereof, as not limiting such right to 
hearing with respect to assessment 
of property owned by taxpayer de¬ 
manding hearing, is not precluded as 
converting county commissioners In¬ 
to board of review or equalisation, 
permitting vexatious and frivolous 
demands, and interfering with order¬ 
ly reassessment of property under 
continuous assessment plan in view 
of other statutes.—Board of Com’rs 
of Anne Arundel County v. Buch, 58 
A.2d 672. 190 Md 394, 5 A.L.R.2d 509. 
53. Colo.—Arapahoe County v. Den¬ 
ver Union Water Co., 76 P. 1060, 
82 Colo. 882. 


64. Puerto Rico.—Guerra v. Treasur¬ 
er, 8 Puerto Rico 280. 

65. Cal—Title Guaranty, etc., Co. v. 
Los Angeles County, 86 P. 844, 3 
CalApp. 619 

66. Mich—Detroit v Detroit Board 
of Assessors, 51 NW 787, 91 Mich. 
78, 16 L R.A. 59. 

67. Iowa.—Independence First Nat 
Bank v. Independence, 99 N.W. 142, 
123 Iowa 482 

61 C.J. p 783 note 44. 

68. Iowa.—In re Kauffman, 74 N.W. 
8, 104 Iowa 639. 

68. Ohio—Columbian Bldg. & Loon 
Co. v. Evatt, 6 Ohio flupp. 116 

60. Neb.—Lexington Mill, etc., Co 
v Dawson County, 96 N.W. 62, 1 
Neb. (Unoff) 872 

81. Neb.—Lincoln Land Co. v. 
Phelps County, 80 N.W. 818, 59 
Neb. 249. 

6ft. Ill.—People ex rel. McDonough 
v. Marshall Field Sc Co., 189 NE 
885, 865 Ill. 633. 

Minn.—Village of Aurora v. Com¬ 
missioner of Taxation, 14 N.W. 2d 
292, 217 Minn. 64. 

61 C.J. p 784 note 48. 
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63. N.J.—Borough of North Arling¬ 
ton v Riverview Gardens, Section 
One. 56 A 2d 886. 26 N J Misc. 72. 
Purpose of statute, permitting tax¬ 
ing district to appeal to county tax 
board from assessments on separate 
parcels of realty in district when it 
feels discriminated against, is to 
facilitate correction of relatively few 
errors In assessments within district, 
rather than to work general reforma¬ 
tion of tax valuations therein.—Ap¬ 
peals of Jersey City (1943 Tax As¬ 
sessments), 44 A.2d 189, 23 N.J.Misc. 
311. 

Allegation of discrimination held to 
raise valid question for appeal 

N J —North Bergen Tp. v. Hacken¬ 
sack Water Co., 65 A.2d 903, 26 N.J. 
Misc. 6, certiorari dismissed in 
part, reversed in part on other 
grounds Hackensack Water Co. v. 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 A. 
2d 187, 137 N.J.Law 699. 

64. N.J.—Appeals of Jersey City, 48 
A.2d 26, 24 N.J.Misc. 315. 

66. N.J.—Appeals of Jersey City, 
supra—Appeals of Jersey City 
(1943 Tax Assessments), 44 A.2d 
189, 23 N.J.Misc. $11. 
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property in the district,*® and must show on the 
face of its records whether it feels discriminated 
against because of assessments in such district or 
because of assessments in another taxing district in 
the same county, 67 and must show the particular 
assessments which it feels are discriminatory and 
which should, therefore, be appealed. 66 Moreover, 
the district must act in good faith, 69 and this good 
faith must be shown by the exercise of reasonable 
discretion in the public interest when determining 
by resolution that the taxing district feels discrim¬ 
inated against. 70 Counties, municipalities, or school 
districts to be affected by the assessments may ap¬ 
pear and object, and, if they are denied their pro¬ 
portionate share of the taxes, they are entitled to 
review by appropriate proceedings. 71 

Joinder in application . With regard to joinder of 
parties in application for review by a board, it has 
been held that the strict rules required in actions 
at law do not prevail 72 and, hence, that, when a 
number of taxpayers, owning separate properties 
within a single taxing district, unite in an applica¬ 
tion for review of assessments, the application is 
sufficient, at least as against collateral attack. 73 

§516. - Estoppel or Waiver 

a. In general 

b. Failure to return list or inventory 


a. In General 

With respect to review of assessments by official 
boards or officers, estoppel or waiver may result from 
acts or omissions of the taxpayer or taxing district. 

With respect to review of assessments by official 
boards or officers, an objection on specific grounds 
constitutes a waiver of all other objections not 
jurisdictional in character. 74 So, an appeal from 
an assessment, calling in question the amount justly 
due, is ordinarily a waiver of any irregularities in 
the form or manner of the assessment, 75 and, ac¬ 
cording to some authority, of any claim of fraud 
in making the assessment, where no issue of fraudu¬ 
lent assessment is raised before the board; 76 but 
such appeal is not a waiver of claims that the assess¬ 
ment is illegal and invalid 77 A taxpayer is not 
entitled to claim that an assessment was void be¬ 
cause of severance in the assessment of timber and 
land where such severance in previous years was 
with his consent. 78 A taxpayer is estopped to ob¬ 
ject to the form or substance of his assessment 
where it has been made on the basis of his own list 
or inventory. 79 Objections to assessments will be 
deemed waived unless asserted within a reasonable 
time, 80 and estoppel may result from failure to make 


66. N J —Borough of North Arling¬ 
ton v. Riverview Gardens, Section 

One, 55 A 2d 303, 25 N J Misc 466 

What constitute* discrimination 

(1) Discrimination may involve 
the assessed valuation of property in 
the district itself or in another tax¬ 
ing district in county—Borough of 
North Arlington v, Riverview Gar¬ 
dens, Section One, 66 A.2d 886, 26 N 
J.Misc. 72. 

(2) A city, in order to show that it 
feels discriminated against bv coun¬ 
ty tax board's valuation assessments 
of realty in city, as required to enti¬ 
tle It to appeal to such board under 
statute, must show that assessments 
may have resulted in Imposition of 
unjust, inequitable, or unfair burden 
of taxes on most of taxable realty in 
city by levy of relatively lower as¬ 
sessments on a few other parcels 
therein.—Appeals of Jersey City 
(1943 Tax Assessments), 44 A.2d 189, 
23 N.J.Misc. 311. 

(3) Fact that city assessor's as¬ 
sessments were reduced by hoard 
did not constitute discrimination 
against city.—Appeals of Jersey City 
(1943 Tax Assessments), supra. 

(4) The mere fact that assess¬ 
ments are below true value does not 
necessarily cause any discrimination 
against city.—Appeals of Jersey City, 
49 A.2d 26. 24 N.J.Miaa 316—Ap¬ 


peals of Jersey City (1943 Tax As¬ 
sessments), 44 A 2d 189, 23 N J Misc 
311 

Maimer of determining 

In order that city may appeal to 
county board from city assessments 
of realty in city, board of commis¬ 
sioners must first determine, by ex¬ 
ercise of reasonable discretion that 
city taxing district feels discriminat¬ 
ed against because of certain assess¬ 
ments and then order taking of ap¬ 
peals from such particular assess¬ 
ments, and power to take such neces¬ 
sary stops cannot be delegated to 
subordinate city officials, such as di¬ 
rector of revenue and finance or his 
deputy.—Appeals of Jersey City, 49 
A 2d 26, 24 N.J.Misc. 316. 

67. N J —Appeals of Jersey City, 
supra. 

68. NJ.—Appeals of Jersey City, 
supra 

69. N J —Appeals of Jersey City, 
supra. 

7a NJ.—Appeals of Jersey City, 
supra. 

71. Ala.—State ex rel Tallapoosa 
County v Butler, 149 So 101, 227 
Ala. 212. 

76. Neb—State v. Grow, 106 N.W. 
898, 74 Neb. 860. 

73. Neb.—State v. Grow, supra. 

74. Alaska.—In re Haines Independ¬ 
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ent School District’s Delinquent 
Taxes, 12 Alaska 662. 

75. Cal—Hart v Plum, 14 Cal. 148. 
61 C J. p 784 note 63 

76. Ill —Spring Valley Coal Co v. 
People, 41 NE 874. 157 Ill. 543. 

77. N.Y—In re Lange, 85 NY. 307 

78. Ala.—Daffin v Scotch Lumber 
Co, 145 So 452, 226 Ala 33 

79. Mo —State v Springer, 36 S W 
589, 134 Mo 212 

61 C J. p 784 note 51 
Conclusiveness and effect of list or 
statement by taxpayer generally 
see supra 8 401. 

Estoppel of corporation by report or 
statement see supra 8 438. 

Formula 

Interstate railroad which submit¬ 
ted tax formula to board could not 
attack assessment allegedly based on 
such formula on ground that a differ¬ 
ent formula, not presented to the 
board, was formula which should 
have been used.—Great Northern Ry. 
Co. v Weeks, C C.A.N.D., 77 F.2d 405, 
reversed on other grounds 66 S.Ct. 
426, 297 US 135, 80 L.Ed. 682. 

80. Fla —Tegder v. Snelson Inv. Co., 
15 So 2d 296, 153 Fla. 691—Lee v. 
Booker & Co, 146 So. 546, 108 Fla. 
534 

Time for objections or application 
for review see infra | 528. 
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a timely attack on the assessment* 1 Objections to 
classification for assessments made in prior years 
do not estop a taxpayer from objecting in a succeed¬ 
ing year to assessment under the classification 
formerly claimed.* 2 

Payment or offer to pay. According to some au¬ 
thority, a taxpayer who makes a voluntary payment 
of a tax prior to bringing his assessment before a 
board of review, or while consideration thereof is 
pending before such board, is estopped thereafter to 
assail the amount or regularity of the assessment, 88 
and one who, without objection, pays his taxes for 
a particular year is precluded from claiming or ob¬ 
taining a correction of the assessment for that year 
before the reviewing board meeting the next year 
to consider the assessment of such subsequent 
year; 84 but one is not estopped to question the 
valuation for a particular year by the mere fact 
that he has voluntarily paid the full amount of 
taxes on the property for a preceding year on the 
same tax valuation. 85 An offer to pay made by the 
taxpayer to the tax collector estops him thereafter 
to contend before a reviewing board that none of 
the property assessed is taxable. 86 Under some 
statutes, however, as discussed supra § 515 a, pay¬ 
ment of the tax or a specified portion thereof is a 
condition precedent to the right to appeal from an 
order of the assessors refusing to abate the tax. 

Acceptance of payment or other acts of taxing 
district or its agents. Under statutes authorizing 


the increase of an assessment by boards, acceptance 
by the taxing district of payment after assessment 
but before the meeting of the board does not estop 
the district from claiming undervaluation and seek¬ 
ing an increase of the assessment; 87 nor does ac¬ 
ceptance of payment of an installment of the taxes 
estop an officer vested with the duty of correcting 
assessments from so changing the assessment as 
to increase the amount of an assessment. 88 Fur¬ 
ther, it has even been held that states, or counties 
are never concluded by the laches of their agents 
in failing to apply seasonably for a review and in¬ 
crease of assessments from subsequently requesting 
and procuring such review and correction. 88 

b. Failure to Return List or Inventory 

Failure to return a list or schedule of hie taxable 
property as required by statute may under some cir¬ 
cumstances and under some statutes estop a taxpayer 
from applying to an official board or officer for review 
of the assessments, but under some circumstances it has 
been held not to result In estoppel. 

In a number of jurisdictions taxpayers are re¬ 
quired by statute to return lists or schedules of 
their taxable property to the assessor while the 
assessment is being made up. According to some 
authority, where the statutes fail to go further and 
to provide a penalty for an omission of this duty, 
the provision has been held not to be mandatory 
and not to shut out the taxpayer from relief so 
as to justify the reviewing board in refusing to 
hear or consider his application, 90 but there is also 


After tax becomes final 

After assessment has been equal¬ 
ised or taxpayer has failed to avail 
himself of right to equalization hear¬ 
ing and tax has become final, taxpay¬ 
er has no further right to such hear¬ 
ing.—Peterson v. Johnson, 249 P 2d 
17, 39 Cal 2d 745. 

81. Xiapse of several peart 

Cal.—Thompson v. Board of Sup'rs 
of Fresno County, 56 P.2d 571, 13 
Cal.App.2d 134. 

82. Iowa.—Wahkonsa Inv. Co. v. Ft 
Dodge, 100 N.W. 517. 125 Iowa 148. 

61 C.J. p 784 note 57. 

83. Ohio.— Corpus juris quoted in 
Brudno v. Cuyahoga County Board 
of Revision, 6 Ohio Supp. 109, 111. 

61 C.J. p 784 note 59. 

Operation and effect of payment of 
taxes in general see infra 8 628. 
Power to decide question becoming 
moot when appellant voluntarily 
pays tax before decision on appeal 
see infra 8 519. 

Wrongful or illegal tax voluntarily 
paid as not recoverable back In ac¬ 
tion at law see infra 8 635. 

84. Ky.—Clark County Nat Bank v. 
City of Winchester, 197 S.W. 1077, 
177 Ky. 532. 


Ohio —Corpus Juris quoted in Brudno 
v Cuyahoga County Board of Revi¬ 
sion, 6 Ohio Supp. 109, 111 

85. Ohio.—Brudno v Cuyahoga 
County Board of Revision, 6 Ohio 
Supp. 109. 

88. Wash.—Eureka Diet Gold Min. 
Co. v. Ferry County, 68 P. 727, 28 
Wash. 250. 

87. N.J.—Jersey Co 's Associates v. 
Jersey City, 11 A. 348, 50 N.J Law 
141. 

61 C.J. p 784 note 61. 

88. Iowa.—Elliott v. Rhoads, 212 N. 
W. 468, 203 Iowa 218. 

Tenn.—South Nashville St R. Co. v. 
Morrow, 11 S.W. 348, 87, Tenn. 406, 
2 LEA. 853. 

89. Pa —Commonwealth v. Hanna, 
17 Pa Dist. 308. 

9a US —Ott v. De Bardeleben Coal 
Corp., C.C.A La., 166 F.2d 509, cer¬ 
tiorari denied De Bardeleben Coal 
Corp. r Ott, 68 S.Ct 1629, two c^f- 
es, 334 U S. 858, 92 L.Ed. 1778, Ott 
v. Mississippi Val. Barge Line Co., 
68 S.Ct. 1530, 1532, 334 U.S. 859, 92 
L.Ed. 1779, Montgomery v. Missis¬ 
sippi Val. Barge Line Co., 68 S.Ct. 
1531, 1532, 834 US. 859, 92 L.Ed. 
1779, Ott v. American Barg* Line 
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Co., 68 SCt. 1631. 1632. 334 US 
859, 92 Li Ed 1779, Montgomery v 
American Barge Line Co., 68 S Ct 
1531, 1533, 334 US 859, 92 L Ed 
1779, Ott v Union Barge Line Co , 
68 SCt 1632, 334 U.S. 869, 92 L Ed 
1779, reversed on other grounds 
Ott v. Mississippi Val. Barge Line 
Co., 69 SCt 432, 336 US 169, 93 
LEd. 585, rehearing denied 69 S 
Ct. 653. 336 U.S. 938, 93 L.Ed. 1089 
61 C J p 786 note 67. 

Failure to return list as destructive 
of board's power to reduce valua¬ 
tions see infra 9 523. 

Proceedings where taxpayer fails to 
return list or returns false, incor¬ 
rect or Incomplete list see supra I 
401. 

Failure based ou honest belief 

Where taxpayer's failure to file a 
rendition was based on honest belief 
that its property was not taxable, 
the taxpayer was not estopped to 
contest correctness of assessment— 
Ott v. De Bardeleben Coal Corp., C.C. 
A La, 166 F.2d 509, certiorari denied 
De Bardeleben Coal Corp. v. Ott, 68 
S.Ct 1629, two cases, 334 U.6. 858 , 92 
L.Ed. 1778, Ott v. Mississippi Val. 
Barge Line Co., 68 S.Ct 1630, 1582, 
334 U.S. 869, 92 L.Ed. 1779, Montgom- 
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authority to the contrary.* 1 There is a ^similar di¬ 
versity of authority under statutes requiring a list¬ 
ing apd attaching penalties to a failure to list, al¬ 
though not in terms providing that the taxpayer 
shall be barred from review, some of the authori¬ 
ties having held that the effect of a failure to list 
is not confined to the penalties set out in the stat¬ 
ute but that in addition the taxpayer's omission 
cuts off his right to correction by the reviewing 
board, 92 while there is other authority holding that 
such statutes prescribe exclusive penalties and that 
the right of review is not lost by a failure to return 
the statements required thereby 93 

If the statute requiring the return of the list or 
statement additionally provides that noncompliance 
shall or may debar a taxpayer from contesting the 
correctness of the assessor's valuation, it is the 
settled rule that the latter is not subject to attack 
by a taxpayer who does not file the required state¬ 
ment and such a person has no standing to procure 
review or correction from the boards to whom that 
duty is intrusted ; 94 and, further, where the statute 
not only requires such listing, under a penalty, but 
prescribes and directs the manner of making the 
statement, the right of review is lost by noncom- 
pliance with such additional requirements in any 
matter of substance, 95 such as a failure or refusal 
to subscribe, or make oath to the truth of, the list 
or answers to questions regarding it, 96 or a refusal 
to submit to an examination by the assessors with 
respect to the list as returned by him. 97 

Where the list returned and accepted as sufficient 
by the assessors does in fact comply with the statute 
in all essential particulars, the taxpayer is not cut 
off from review by the constituted authorities be¬ 
cause of inaccuracies produced by the omission of 


particular items of his property where the list is 
made and filed by the taxpayer in good faith under 
an honest belief in its correctness;" and, although 
the list must describe the taxable property in suffi¬ 
cient detail to convey to the assessors a reasonable 
understanding of the extent and nature of the sub¬ 
ject to which it relates, 99 the taxpayer is not barred 
from relief by the presence in such list of irregular¬ 
ities and imperfections of form, where the list as 
compiled is received by the assessors without objec¬ 
tion and where the defects in the statement do not 
affect the question arising on the particular re¬ 
view requested, 1 even though the irregularities are 
such as would have justified the assessors in a 
refusal to accept the statement when first offered. 2 

The list, in order to be sufficient as the basis for 
a review, needs to contain only such a reasonable 
classification of the property as will satisfy the 
terms of the statute and need not contain a descrip¬ 
tion in detail of all the particular items included in 
the total. 3 Even though the return of a list is a 
condition precedent to the right of reviewing as¬ 
sessments generally, a failure to list does not affect 
the right to a review and correction of assessments 
made under special statutes distinct from the general 
statutes regarding assessments and making no refer¬ 
ence to listing on the part of the taxpayer. 4 A stat¬ 
ute prohibiting the board from reducing an assess¬ 
ment made by the assessor after demanding a return 
from the taxpayer does not preclude the board 
from reviewing an assessment made without de¬ 
manding a return. 5 

Effect of late return . According to some author¬ 
ity the return of a list after the time limited for 
filing it has been held insufficient to entitle the tax¬ 
payer to go before the board; 6 but, under statutes 


ery v Mississippi Val. Barge Line 
Co.. 68 SCt 1531, 1532, 334 US 859, 
92 L.Ed. 1779, Ott v. American Barge 
Line Co, 68 SCt 1531, 1532, 334 US 
859, 92 L.Bd. 1779. Montgomery v. 
American Barge Line Co, 68 S Ct. 

1531, 1533, 334 US 859, 92 L Ed 1779, 
Ott v. Union Barge Line Co, 68 S Ct. 

1532, 334 U.S. 859, 92 L Ed 1779, re¬ 
versed on other grounds Ott v Mis¬ 
sissippi Val. Barge Line Co., 69 S.Ct. 
432, 336 U.S 169, 93 L Ed. 585, re¬ 
hearing denied 69 SCt. 653, 336 U.S. 
938, 93 L.Ed. 1089. 

91* Conn.—Ponemah Mills v. Town 
of Lisbon, 94 A. 919, 89 Conn. 435. 
61 C.J. p 785 note 68. 

92. Neb.—-Lincoln Transfer Co. v. 
County Board of Equalisation, 110 
N.W. 724, 78 Neb. 197. 

61 C.J. P 786 note 69. 

93. IU.—People v. Meocham, 89 N.E 
691, 241 111. 415, 


94. Me —Freedom v. Waldo County, 
56 Me 172 

61 C J. p 785 note 71. 

95. Nev—State r. Washoe County, 
5 Nev. 317 

61 C J. p 785 notes 72-74. 

96. Me —Freedom v. Waldo County, 
66 Me. 172. 

61 C J. p 785 note 73. 

97. Me.—Lambard v, Kennebec 
County Com’rs, 63 Me 505. 

98. Mass—Great Barrington v. 
Berkshire County, 112 Mass. 218. 

61 C.J. p 785 note 76. 

99. Mass.—West Boylston Mfg. Co. 
v. Board of Assessors of East- 
h&mpton, 178 N.E. 831, 277 Mass 
180 

1. Mass.—West Boylston Mfg. Co. v. 
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Board of Assessors of Easthamp- 
ton, supra. 

61 C J p 786 note 76. 

2. Mass —Great Barrington v. 

Berkshire County, 112 Mass. 218. 

3. Nev—State v Central Pac. R. 
Co., 30 P 887, 17 Nev. 259. 

61 C J p 786 note 78. 

Sufficiency of statement of: 

Taxpayer in general see supra if 
396-400 

Taxpaying corporation see supra 
SS 432-437. 

4 . Mass —Lowell v. Middlesex Coun¬ 
ty, 16NE.8, 146 Mass 403. 

61 C J. p 786 note 79. 

5. Okl —Board of Equalisation of 
Oklahoma County v. Broadway De¬ 
velopment Co, 62 P2d 1010, 178 
Okl 266 

6. Nev—State v. Washoe County 
Board of Equalisation, 7 Nev. 33 
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authorizing the board to determine, whether there 
was good cause for a failure to bring in the list 
seasonably and to grant a review if it so decides, 
a delay in filing it beyond the time allowed by law 
does not preclude the taxpayer from review where 
the delay is explained to the satisfaction of the 
board, provided the list is filed before the petition 
for review. 7 However, other lists, required by spe¬ 
cial statutes with respect to which no such re¬ 
quirement i9 stated, are not within the operation 
of such clause in the general tax statute and its 
terms do not apply to a delay in filing such special 
lists. 8 

Jurisdictional character of requirement. Except 
in so far as the statutes make exceptions modifying 
the strict requirement of a list or statement, 9 denial 
of the remedy to the taxpayer for noncompliance 
ia not merely discretionary with the board of review 
but instead, when such a consequence attaches to 
nonreturn of the prescribed statement, it is abso¬ 
lutely beyond the power of the board to grant any 
relief to one who has failed or refused to make 
return. 10 

§ 517. Creation of Board or Office and Or¬ 
ganization of Board 

a. In general 

b. Qualification of members 

c. Power of majority or committee to 

act 

a. In General 

Boards for review of assessments have been held to 
be public offices and their members public officers, and 


| the existence and organization of such boards are, In 
the absence of special constitutional provision, subject 
to legislative control. 

Boards for review of assessments have been held 
to be public offices and their members public of¬ 
ficers. 11 The existence and organization of such 
boards are, in some jurisdictions, made the subject 
of constitutional provision, and, where that is the 
case, the boards are constitutional bodies, recognized 
as such, with constitutional powers and duties pro¬ 
vided, and with the status of constitutional boards 
and officers generally. 12 Where the constitution 
commits, expressly or by implication, the whole 
matter of assessment or taxation to the legislature, 
the boards of tax review are pure creatures of 
statute; 13 and the legislature may in its discretion 
make or repeal such provisions as it sees fit relative 
to the existence of boards and offices or their or¬ 
ganization, 14 or to the abolition of such boards 16 
and removal of officers; 16 and, it has been held 
that this power is not destroyed where the other¬ 
wise plenary legislative power is limited by a con¬ 
stitutional provision requiring that tax assessors 
shall be elected. 17 

Subject to specific constitutional restrictions, 18 
the legislative determination of the manner in which 
the board shall be selected or constituted, or mem¬ 
bers removed, is not interfered with, and thus stat¬ 
utes have been sustained and applied which provid¬ 
ed, as to the composition of the board, that certain 
officers designated should ex officio constitute a 
board of tax review, 19 or which authorized ap¬ 
pointment of the board by the executive 20 or by the 
members of some other administrative board, 21 or 


7. Mass.—Milford v Worcester 

County. 100 NB 60. 213 Mass 162. 

61 C J. p 786 note 81 

8. Mass—Vaughan v. Boston Street 
‘ Com'rs, 28 N.E 144. 164 Mass. 143. 

61 C.J. p 786 note 82 

9. NJ—State v Horner, 38 N.J.Law 

212 . 

61 C.J. p 786 note 83. 

10. Nev.—State v. Sadler, 23 P. 799, 
21 Nev. 13 

61 C J p 787 note 84. 

Authority and powers of boards gen¬ 
erally see infra (9 619-524. 

11. Ala —State ex rel. Haas v. 
Stone, 200 So. 766, 240 Ala. 677. 

19. Colo.—People v. Pitcher, 138 P. 

609, 66 Colo 343 
61 C.J. p 787 note 86. 

13. Ill.—People v Cook County, 62 
N.B. 384, 176 Ill. 676. 

14. Pa.—Suermann v. Hadley, 193 A. 
646, 327 Pa. 190. 

61 C.J. p 787 note 88. 

15. Pa.—Suermann v. Hadley, supra. 


16. Pa.—Commonwealth ex rel. Kel¬ 
ley v Sheridan, 200 A 102, 331 Pa. 
415. 

Cause and hearing 

Acting governor has same power to 
remove tax commissioner as that 
conferred on governor, that is, with¬ 
out cause and without a hearing — 
State ex rel Weeks v. Olson, 269 N. 
W. 83, 65 N D. 407. 

17. Colo.—People v. Pitcher, 138 P. 
609, 56 Colo 343. 

61 C.J. p 787 note 89. 

18. Pa—Suermann v. Hadley, 193 A 
645, 827 Pa 190. 

Change of appointive power held pro¬ 
spective 

Pa—Suermann v. Hadley, supra 

19. Ind.—Pittsburg, etc., R. Co. v. 
Backus, 33 NB. 432, 133 Ind. 625. 

61 C.J. p 787 note 90. 

30. Ind.—Pittsburgh, C. C. ft St L. 
R. Co. v. Backus, 33 NB 432, 133 
Ind. 625, affirmed 14 S Ct. 1114, 
154 U.S. 421, 88 L Ed. 1031. 

61 C J. P 788 note 91. 
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State revenue commissioner 

Ala—Young v. State ex rel Russell, 

53 So 2d 350, 256 Ala 84. 

31. Wis.—State v. Daniels, 128 N.W 

565, 143 Wis 649. 

61 C J p 788 note 92. 

Collective nature of appointive pow¬ 
er 

Under statute reorganising the 
board of revision of taxes in coun¬ 
ties of first class, and providing for 
continuation in office of members of 
functioning board who had been ap¬ 
pointed by the board of Judges and 
for appointment of three members by 
county treasurer and county control¬ 
ler, respectively, and one member by 
joint action of county treasurer and 
county controller, the county treasur¬ 
er and controller, individually and 
collectively, and the Judges consti¬ 
tuted the appointing power and the 
collective efforts of all were required 
to appoint board, and neither county 
controller nor county treasurer alone 
could fill the boapd of revision, which 
was the office to be filled.—Common- 
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provided for election of members of the board, 22 
Where the constitution requires county officers to 
be elected, a statute providing for the appointment 
of members of the county reviewing board has been 
held unconstitutional and void 23 

Although there is some authority to the con¬ 
trary, 24 it has been generally held that where, by 
valid constitutional or statutory provisions, the mem¬ 
bers of some other official board or commission are 
made ex officio the members of the tax review 
board, the two boards, despite that manner of or¬ 
ganization and their consequent identity of per¬ 
sonnel, are distinct and separate legal bodies, com¬ 
pletely independent in all other respects, 26 but, 
where the functions of several former boards, in¬ 
cluding the board of review, are consolidated and 
given to a new board, the latter, in reviewing taxes, 
is not a separate body acting as a board of review, 
distinct in character, but the merger is complete 
and only one board exists in contemplation of 
law. 26 

Legislation prescribing a different organization 
for the reviewing boards m different parts of the 
state, at least when based on a reasonable classifica¬ 
tion, is not repugnant to the constitutional require¬ 
ment of equality and uniformity in taxation, 27 nor 
is legislation objectionable under that requirement 
which prescribes different reviewing boards for 
different classes of property, assessed separately 
from other classes under the prevailing system of 
taxation. 28 The fact that a board consists of two 
members instead of three as required by statute, 
one having resigned and another not having been 
appointed to fill the vacancy, does not render void 
action taken by the two members acting in unison, 
in view of a statute providing that the majority 
of the members shall constitute a quorum 29 

Repeal of statute creating board of review or vest¬ 
ing the power to review assessments in a certain 
board brings to an end the existence of the board, 


theretofore provided, as a board of tax review, 30 
unless such repealing statute is invalid. 31 If the 
repealing statute provides that the power to review 
assessments shall, in some instances, be in boards 
which are the same as those possessing it before the 
repeal, such boards thereafter are constituted re¬ 
viewing boards and act under the new statute and 
not under the old ; 32 and, in like manner, if a stat¬ 
ute consolidates the functions of several existing 
boards, including a tax reviewing board, and pro¬ 
vides for their exercise by a substituted board, new¬ 
ly created, and for the abolition of the former 
boards, the members of the substituted board do 
not act, in reviewing assessments, as members of 
a separate board whose members are ex officio mem¬ 
bers of the board of review, but the former boards 
are totally superseded and the members of the new 
board exercise powers directly confided to them 
by the statute creating such board. 33 However, 
where the later statute expressly continues in exist¬ 
ence the boards of review theretofore provided and 
repeals or alters only the method of proceeding be¬ 
fore such boards, the effect of the statute is limited 
to procedural changes and the existence and legal 
character of the boards are unaffected. 34 

When board comes into existence. Where a stat¬ 
ute is passed creating boards of review and fixing 
a time for their first meeting, the boards thus pro¬ 
vided are not constituted and have no legal exist¬ 
ence until the time prescribed for their first meet¬ 
ing. 36 

Failure to appoint or to organize. If such a board 
is illegally appointed, in that appointment is made 
otherwise than in the manner authorized by the 
legislation creating the board, the illegality is de¬ 
structive of the existence of the board and fatal 
to the validity of any assessment dependent on such 
existence, and taxpayers are under no obligation 
to file complaints or petitions before it, 36 and the 
same result is reached where the board, although 
sufficiently created and constituted, never holds a 


wealth ex rel. Kelley v. Sheridan, 200 

A 102, 331 Pa. 415. 

22. Ill.—People v Cook County, 52 
N.E. 334, 176 Ill. 57G 

23. Ohio —State v O’Brien, 115 N.E 
25. 05 Ohio St. 166. 

24. Wis —McIntyre v. White Creek, 
43 Wis 620 

25. Idaho.—Overland Co. v. Utter, 
257 P. 480, 44 Idaho 385. 

61 C J. p 788 note 96 

26. Ohio.—Nova Ceasarea Harmony 
Lodge No. 2 v. Hagerty, 11 Ohio 
Dec. (Reprint) 595, 28 Cinc.L Bui. 
67. 


27. Ill—People v. Cook County, 52 
NE 334, 176 Ill 576. 

61 C J. p 788 note 98 

Requirement of equality and uni¬ 
formity generally, see supra $S 21- 
38. 

28. Ohio—Wagoner v. Loomis, 37 
Ohio St. 571. 

29. Wash —State ex rel King Coun¬ 

ty v Tax Commission of State of 
Washington, 24 P 2d 1094, 174 

Wash 336. 

80. Ill.—People v. Cook County, 52 
N.E 334, 176 Ill. 576. 

61 C.J. p 788 note 1. 
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31. Pa.—Suermann v. Hadley, 193 A. 
645, 327 Pa. 190. 

32. Ill —People v. Cook County, 52 
NE 334, 176 Ill. 576. 

33. Ohio—Nova Ceasarea Harmony 
Lodge No. 2 v. Hagerty, 11 Ohio 
Dec. (Reprint) 695, 28 Clnc,LBul 
67. 

34. Pa.—In re Settlement of Taxes, 
13 Pa.Dist. & Co. 341. 

61 C J. p 789 note 4. 

35. Ohio.—State v. Holmes. 20 Ohio 
St. 474. 

36. Ky.—Slaughter v Louisville, 8 
SW. 917, 89 Ky. 112, 13 Ky L. 61. 


84 C.J S.—63 
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meeting to effect an organization; 87 but a person 
who appears before the board and seeks a correction 
of his assessment, without making objection to the 
composition of the board, thereby waives any objec¬ 
tion to the validity of the boards organization. 88 

Under statutes providing that no failure or in¬ 
formality with respect to the selection or proceed¬ 
ings of the board shall affect the validity of the 
tax, it has been held that action by a board is not 
void or the tax reviewed subject to attack because 
the appointment has been made at a time 89 or 
place 40 other than that indicated in the statutory 
provisions relating to their appointment. 

Clerk of board as member thereof . Where it is 
provided that certain officers shall ex officio con¬ 
stitute a board of review, and that a specified one 
of them shall be clerk of the board, his selection as 
clerk does not disqualify him from possessing the 
rights or powers of other members, and he is as 
fully a member of the board as are any of the others 
designated. 41 

De facto board Where a board is organized and 
performs the duties of a board of review under col¬ 
orable title, such a body constitutes a reviewing 
board de facto, 42 and mere irregularities in com¬ 
position or organization do not render their acts 
void and subject to collateral attack. 43 

b. Qualification of Members 

While the actions of an unqualified board are void, 
the actions of an unqualified member, unless needed to 
support the board’s action, will be disregarded. 

While the actions of the reviewing board or 
officer will be void if the officer or a majority of 
those acting as a board of review do not possess 
the statutory qualifications or have no legal title 

37. Ky.—Slaughter v. Louisville, su¬ 
pra* 

38. Wash.—Commercial Electric 
Light, etc., Co v. Judson, 66 P. 829, 

21 Wash. 49, 67 L.RA. 78. 

39. Ky.—City of Richmond v. Shack¬ 
elford, 220 S.W. 768, 187 Ky. 789. 

61 C.J. p 789 note 11 [a] 

40. Ky.—Mossett v. Newport, etc., 

Bridge Co., 60 S W. 68, 106 Ky 618. 

41. Wis—Powers v. Oshkosh, 14 N. 

W. 826, 66 Wis. 660. 

48. Iowa.—Rich Mfg. Co. v. Petty, 

42 N.W.2d 80, 241 Iowa 840. 

61 C.J. p 789 note 18. 

43. Ill.—People ex rel. Brittain v. 

Outw&ter, 196 NE 836, 360 Ill. 621 
—People ex rel Wangelin v. Gilles¬ 
pie, 192 N.E. 664, 368 Ill. 40. 

Iowa.—Rich Mfg. Co. v Petty, 42 N. 

W.2d 80* 241 Iowa 840. 

61 C.J. p 789 note 18. 


to their office, 44 it is otherwise where this objec¬ 
tion applies only to one member, in which case, 
unless the board's action depended on the action of 
such member, his acts will be disregarded, 46 and 
the action of the board will not be vitiated. 48 Ac¬ 
cordingly, it has been held in such a case that 
no objection can be raised to the action of the 
board in any collateral proceeding, 47 at least where 
it does not appear that any objection was made to 
such officer at the hearing before the board or that 
his presence was essential in order to constitute a 
quorum of the board. 48 

Although the members of the board are required 
to be sworn, it has been held that their official ac¬ 
tions are not invalidated by the fact that the 
records fail to show that they took the oath of 
office, 49 at least where there is no further require¬ 
ment that such oath be in writing or be recited of 
record; 60 and this is particularly true where other 
designated officials arc ex officio made to constitute 
the board of review 51 Where the board is com¬ 
posed of specified officials, including justices resid¬ 
ing in the town, one who has not filed his oath of 
office as justice, as required by statute, is not quali¬ 
fied to act as a member of the board. 62 A suffi¬ 
cient oath having been taken by the members of the 
board intrusted, among other functions, with the 
review of assessments, no new oath is necessary on 
every occasion when the board undertakes to exer¬ 
cise that part of its power related to such re¬ 
view. 53 

The fact that the assessor is also a member of 
the board established to review or correct assess¬ 
ments has been held not to invalidate the action of 
the board, since his status as assessor is not a dis¬ 
qualification of him as a member of the board. 64 

48. Tex—Texas, etc., R Co. v. Har¬ 
rison County, 64 Tex. 119 

49. Mo—State v Buchanan Count* 
Board of Equalisation, 18 S.W 782, 
108 Mo. 236 

61 C J. p 790 note 18. 

60. Mo—State v. Buchanan County 
Board of Equalization, supra. 

51. Mo.—State v. Buchanan County 
Board of Equalization, supra. 

61 C.J p 790 note 20. 

62. Vt—Federal Land Bank of 
Springfield, Mass., v. Flanders, 164 
A. 639, 106 Vt. 204. 

53. Ohio—Nova Ceasarea Harmony 
Lodge No. 2 v. Hagerty, 11 Ohio 
Dec, Reprint, 596, 28 Cinc.L Bui 
67. 

64 . Wis.—Bratton v. Johnson, 45 N. 

W. 412, 418, 76 Wis. 480. 

61 C.J p 790 note 22. 


De facto member 

Fact that member of board had for¬ 
feited his right to office by accepting 
another and Incompatible office would 
not render board's order fixing value 
of taxpayer’s property invalid, since 
member, if he had forfeited office, 
was still a de facto member of board 
-Mid-Continent Bldg. Co. v. Board of 
Equalization of Tulsa County, 88 P 2d 
626, 184 Okl. 626. 

44 . Ind.—Jeffersonville, etc., R. Co. 

v. McQueen, 49 Ind. 64. 

61 C.J. p 789 notes 8, 16. 

46 . Vt—Federal Land Bank of 

Springfield, Mass., v. Flanders, 164 
A. 539, 106 Vt. 204. 

48 . Vt.—Federal Land Bank of 

Springfield, Mass., v. Flanders, su¬ 

pra. 

47 . Tenn.—State Nat. Bank v. 

Memphis, 94 S.W. 606, 116 Tenn. 
641, 7 L R.A ,N.S., 663. 
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c. Power of Majority or Committee to Act 

Un/099 otherwise provided by statute, It Is commonly 
held that the duties of the board may be performed by a 
majority of the members. 

The organization of the board is that of a dis¬ 
tinct entity on which devolve duties which con¬ 
template continuous action by the board as a unit, 
which duties are not individual but collective. 66 
Thus it is commonly held that, unless the law creat¬ 
ing the board provides otherwise, its duties may be 
performed by a majority of the members, being 
duly qualified, at least where such action is taken 
at a duly convened meeting of which every member 
has had actual or constructive notice, 66 but there is 
some authority holding that, at least where no 
showing is made that all members had notice, a 
majority of the board cannot, by their meeting and 
action, validly perform any acts with respect to 
review or correction; 67 nor can the whole board, 
at a later meeting, so ratify the invalid action as 
to render it good; 68 but even under this rule the 
whole board may, by subsequent action without any 
reference to the former invalid proceedings, ef¬ 
fectively pass on the assessment, despite prior in¬ 
valid action by a smaller number wherein an 
identically similar determination was reached. 69 

Action by committees. Where no statutory regu¬ 
lation of a board’s procedure exists requiring a dif¬ 
ferent result, it has been held that the board may 
act, in gathering evidence or otherwise conducting 
proceedings relative to review or correction, by a 
committee of its own members, provided their find¬ 
ings are reported to, and approved by, the board as 
a whole; 60 but there is also authority to the con¬ 
trary. 61 When less than a majority of the members 
hear the testimony and attend the proceedings, and 
where no action has been taken beforehand to con¬ 
stitute such members a committee of the whole 
board, if the board then meets and passes on an 


application for review or correction, such conduct, 
it has been held, is invalid and inoperative. 62 

§518. Personal Liability of Board Members 
for Official Acts 

Member* of the board are personally liable for 
wrongful or erroneous conduct to the extent prescribed 
by law. 

Where there are statutes prescribing penalties for 
which members of the board shall be liable in the 
event of certain wrongful or erroneous conduct on 
their part, such members, where a case falling 
within the terms of the statute is made out, are 
personally liable to the extent prescribed by law; 63 
however, board members will be held liable under 
such statutes only when the proceedings wherein 
liability is sought to be enforced are founded on 
the terms of the statutes; 64 and, apart from statute, 
it has been held that they are not personally liable 
for erroneous or even malicious acts done or or¬ 
ders made by them while acting within their ju¬ 
risdiction, any more than other judicial officers 
are. 66 

§ 519. Authority and Powers of Board or 
Officer 

The authority and powers of reviewing boards and 
officers must be strictly confined to the limits marked 
out by the statutory or constitutional provisions from 
which their existence Is derived; and acts in excess of 
their Jurisdiction are void. 

Reviewing boards are tribunals of limited powers 
and jurisdiction 66 created to protect not only the 
state but the individuals who constitute the state. 67 
Except for boards or officers deriving their exist¬ 
ence and power from the constitution, 68 the au¬ 
thority of officers or boards for the review or cor¬ 
rection of assessments is entirely statutory and 
must be strictly confined to the limits marked out 
by the statute and exercised in conformity there- 


55. Pa-—Commonwealth ex rel Kel¬ 
ley v. Sheridan, 200 A. 102, 331 Pa, 
415. 

56. Mich.—Mills v. Richland Tp, 40 
N.W. 183, 72 Mich. 100. 

61 C J. p 790 note 24 

57. N Y —In re Palmer’s Petition, 1 
AbbPr.NS, 30. 

61 C.J. p 790 note 25. 

58. Pa.—In re Palmer’s Petition, su¬ 
pra. 

59. N.Y.—Matter of Pearsall, 9 Abb 
Pr.,N.&, 203. 

60. Ill.—Earl v. Raymond, 59 N.E 
19, 188 Ill. 15. 

61 C J. p 790 note 28. 

61. Ohio.—Hlrschman v. Fratz, 6 
Ohio Deo., Reprint, 1109, 10 Am L 
Reo. 486. 


62. Tenn —Smoky Mountain Land, 
etc, Co. v Lattimore, 105 S W. 
1028, 119 Tenn 620. 

61 C.J. p 790 note 30. 

63. Old.—State v. Moreland, 3 P.2d 
803, 152 Okl 37. 

Personal liability of: 

Officers generally see Officers §3 
125-130. 

Judicial officers see Judges 55 62- 
71. 

64. Wis —Steele v. Dunham, 26 Wis 
393. 

05. Wis—Steele v. Dunham, supra. 

66. Mo —State ex rel Davis v Wal¬ 
den, 60 S W 2d 24, 132 Mo 680. 

67. Ohio.—New Orphans' Asylum of 
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Colored Children of Cincinnati v 
Board of Tax Appeals, 80 N.E 2d 
761, 150 Ohio St 219. 

68* Colo—People v. Pitcher, 138 P 
609, 66 Colo. 343. 

61 C J. p 791 note 36. 

Jurisdiction and powers of appel¬ 
late boards see infra fi 546. 

Power of: 

Assessors to amend, revise, or cor¬ 
rect assessments see supra 5 5 
506-509. 

Board to: 

Call witnesses and compel testi¬ 
mony see infra 5 638. 

Punish for contempt see Con¬ 
tempt 5 63 b. 

Powers of local board of equalization 
generally see supra fi 493. 



I 519 


TAXATION 


84 C.J.S 


with ; 60 and acts in excess of their jurisdiction are 
void. 70 

Subject to constitutional limitations, it rests en¬ 
tirely with the legislature to bestow as much or as 
little power as it sees fit on a particular board or 
officer. 71 Thus, the character of the corrections 
or changes which the board is authorized to make 
depends on, and is to be determined by, the provi¬ 
sions of the prevailing statutes. 72 Likewise, the 
manner in which the reviewing officers or boards are 
empowered to exercise the substantive authority con¬ 
ferred on them is controlled by statutory provisions 
relating to the manner in which such authority is 
exercisable, 78 and the powers and method of pro¬ 
cedure of such officers and boards must be exer¬ 
cised conformably to statute and are not subject 
to their unrestrained discretion. 74 So, also, the 
statutes supply the standards by which to determine 


as to the sufficiency of the circumstances, in any 
particular instance, to give the board jurisdiction to 
act; and hence their terms are controlling in the 
decision of such matters as what assessments are 
subject to review, 75 or whether the applicant is 
within the class of persons entitled to a hearing. 76 
The board is, it has been held, one of special and 
limited jurisdiction and there are no presumptions 
in its favor, with respect to jurisdiction. 77 

Ordinarily under the statutes reviewing officers 
or boards possess both quasi-judicial and adminis¬ 
trative powers, 78 and are generally vested with au¬ 
thority to equalize assessments and to review in¬ 
dividual assessments, on the application of parties 
in interest, and correct any mistakes, defects, or 
erroneous valuations therein. 70 The board has au¬ 
thority to adopt rules and regulations for the gov¬ 
ernment of its business, 80 regardless of whether the 


69. Hawaii.—In re Taxes Maui Agri¬ 
cultural Co., 34 Hawaii 566—In re 
Taxes Maui Agricultural Co, 34 
Hawaii 515. 

Ill—People ex rel Schuler v Chap¬ 
man, 19 N E 2d 351, 370 Ill 430- 
People ex rel Wangelin v. City of 
St. Louis, 10NE2d 369, 367 Ill 57 
—People ex rel Brecheisen v 
Board of Review of Lake County, 1 
N E 2d 402, 363 Ill. 106, 105 A.LR 
614 

Mich—Detroit Mortg Corporation v 
Vaughan. 178 NW 697, 211 Mich 
320, judgment affirmed on rehear¬ 
ing 182 NW. 626, 211 Mich. 320. 

Mo—'State ex rel. Lane v. Cornell, 
171 S W 2d 687, 351 Mo. 1—State 
ex rel Davis v. Walden, 60 S W.2d 
24, 132 Mo. 680. 

N J.—Delaware, L. & W. R. Co. v. 
City of Hoboken, 91 A.2d 789, 10 
N.J. 418—North Bergen Tp. v. 
Hackensack Water Co., 55 A 2d 903, 
26 N.J.Misc. 6, certiorari dismissed 
in part, reversed in part on other 
grounds Hackensack Water Co. v. 
Division of Tax Appeals, State 
Dept of Taxation & Finance, 61 
A 2d 187, 137 N J Law 599, re¬ 
versed in part on other grounds 65 
A 2d 828, 2 NJ. 157—Jersey City 
v Bettcher, 34 A 2d 784, 22 NJ. 
Misc 16, followed in Applications 
of Jersey City for Increase of Tax 
Assessments for Tear 1943, 34 A.2d 
790, 22 NJMlsc. 28, appeal dis¬ 
missed Appeals of Jersey City 
(1943 Tax Assessments) 44 A.2d 
189—Borough of Bergenfleld v. 
Martin, 16 A.2d 816, 19 N.J.Misc 
1, certiorari denied 20 A.2d 66, 126 
N J.Law 612. 

N.M.—In re United Power Co. Taxes 
for 1937, 105 P.2d 741, 44 N.M. 642 

Ohio—Steward v. Evatt, 56 NE.2d 
159, 143 Ohio St. 547—Willys-Over- 
lan dMotors V. Evatt, 48 NE 2d 468, 
141 Ohio St. 402—Leimbach v. 


Evatt 46 N E 2d 859, 141 Ohio St 
191—Muench v Glander, B T A , 93 
N E 2d 606—Thirst Quenchers of 
Ohio v. Glander, B T A , 68 N E 2d 
671—American Restaurant & Lunch 
Co v. Glander, 17 Ohio Supp. 119, 
affirmed 70 N.E 2d 93, 147 Ohio St 
147. 

Okl —Lairmore v. Board of Com’rs, 
Okmulgee County, 195 P 2d 762, 200 
Okl. 436—Peterson v. Roberts, 100 
P 2d 431, 186 Okl 496—Ivester v 
State ex rel. Gillum, 83 P 2d 193, 
183 Okl 519. 

Wis —City of Kaukauna v. Wisconsin 
Dept of Taxation, 26 NW.2d 637, 
250 Wis. 196 

[ 61 C.J p 791 note 37. 

70- Mo —State ex rel Davis v. Wal¬ 
den, 60 S W 2d 24, 132 Mo 680 

N J —Delaware, L. & W R Co. v. 
City of Hoboken, 91 A 2d 739, 10 N. 
J. 418. 

71. S.C—Johnston Bank v. Prince, 
134 <SE 387, 136 SC 439. 

61 C.J. p 791 note 38. 

72. La.—State v State Tax Collec¬ 
tor, 2 So. 59, 39 La Ann 530. 

61 C.J. p 791 note 39. 

73. Neb.—State v. Odd Fellows Hall 
Ass'n, 243 N.W. 616, 123 Neb. 440 

61 C J p 791 note 40 

Authority of board or officer to act 
without complaint having been 
lodged see infra 8 535. 

Limitations as to time of, or for ac¬ 
tion by, board see infra 88 526, 528 

Necessity and sufficiency of notice of 
proceedings of board see infra 88 
530—534. 

74. Ill—People v. Schlitz Transfer 
Co, 164 NE 702, 333 Ill. 333. 

61 C.J. p 776 note 78. 

76. Ohio.—National Tube Co. v. 
Ayres, 89 N E 2d 129, 152 Ohio St 
255. 

61 C.J P 792 note 42. 

76. Colo.—Arapahoe County v. Den¬ 
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ver Union Water Co, 76 P. 1060, 32 
Colo 382 

61 C J p 792 note 43 

Persons entitled see supra 5 515 

77. Nev —State v. Washoe County, 
5 Nev. 317. 

78. Ohio—Zangerle v Evatt, 41 N 
E 2d 369. 139 Ohio St. 563—Cleve¬ 
land Concession Co v. Evatt, 6 
Ohio Supp 162 

As administrative or quasi-judicial 
bodies generally see supra 8 612 

79. NC—Western Carolina Power 
Co v. Burke, 160 S B 173, 201 N.C 
318 

61 C J p 792 note 45 
Plenary Jurisdiction 

Under a statute providing that the 
board of county commissioners may 
in their judgment correct any error 
or mistake in assessment made by 
the assessor whenever in their judg¬ 
ment, Justice and right may require 
it, the Jurisdiction of the board is 
plenary on review.—In re Hover Mo¬ 
tors. 212 P.2d 99, 120 Colo 511. 
Ownership and value 

Under revenue laws, board has au¬ 
thority to hear and determine contro¬ 
verted issues of ownership and value 
of personal property for purposes of 
taxation—Minneapolis Dredging Co 
v. Reikat, 3 N.W 2d 889, 141 Neb 470 

80. Cal.—Williamson v. Payne, 77 P. 
2d 900, 25 Cal App 2d 497. 

As to time for appeal 
N.J.—Town of West Orange v. State 
Board of Tax Appeals, 180 A. 770, 
115 NJLaw 396, affirmed 184 A 
735, 116 NJLaw 414, followed in 
City of Long Beach v. State Board 
of Tax Appeals, 184 A. 735, 116 N. 
J Law 606. 

Power of equalisation hoard held 
not limited by fact that board of 
equalization and board of supervisors 
are distinct Identities.—Williamson 
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board is a quasi-judicial body or only a ministerial 
or administrative body . 81 In a number of cases the 
exact nature and extent of the power conferred by 
the statutes in the various jurisdictions have been 
declared and defined 82 

Construction of statutes as to powers of board. 
Statutes with respect to the powers and duties of 
boards of review and reviewing officers are to be 


construed strictly ; 88 but, a power being clearly 
given, everything necessary to make it effectual will 
be implied . 84 By allowing valid objections to be 
filed, a statute authorizes by implication the doing 
of that which would take care of such objections if 
shown to be well founded . 85 The rule of strict con¬ 
struction will not be applied to such statutes where 
the statutory provisions as to interpretation provide 


v Payne, 77 P.2d 900, 25 Cal App 2d 
497. 

81. Cal—Williamson v. Payne, su¬ 
pra. 

Buie requiring 1 owner to be present at 
hearing 

(1) A county board of equalization 
can adopt rules which will enable 
board to obtain firsthand information 
without being overrun by agents or 
persons who engage In practice of 
working up a clientele having for 
its object a reduction of assessments 
for a percentage of the amount of 
taxes paid to the owner—Williamson 
v. Payne, supra. 

(2) A statute requiring board of 
equalization to examine property 
owner or his agent before reducing 
assessment did not prohibit board 
from adopting rule requiring owner 
to be present if within the county 
and able to attend, or limit the right 
of the owner to be heard, and such 
rule was not invalid as violating the 
statute.—Williamson v. Payne, su¬ 
pra. 

88. Ill—People ex rel. Gill v. Jas- 
tromb, 11 N12 2d 368, 367 Ill. 348 
Ind—State Board of Tax Com’ra v 
Stanley, App , 105 N15 2d 830. re¬ 
hearing denied 106 N E 2d 812, 
transfer denied, Sup., 10S N 35 2d 
624. 

Mass —Commissioner of Corpora¬ 
tions and Taxation v. Thayer, 
Bradley Co., 197 N E. 47, 291 Mass. 
198. 

N.J.—Central R. Co of New Jersey 
v. State Board of Tax Appeals, 162 
A. 889, 109 N J.Law 395. affirmed 
Central R. Co of New Jersey v 
State Tax Department, 169 A. 489, 
112 N J.Law 5, certiorari denied 
Central R. Co of New Jersey v. 
State Tax Commission, 55 S.Ct. 79, 
293 U S. 568. 79 L.Ed. 667 
Ohio—Willya-Overland Motors v. 
Evatt, 48 N.E2d 468, 141 Ohio St 
402—Sherbrook Distributing Co., 
Cincinnati, v. Evatt, 9 Ohio Supp. 
112—Cleveland Concession Co. v. 
Evatt, 6 Ohio Supp 162. 

Pa.—Suermann v. Hadley, 198 A. 646, 
327 Pa. 190—West Penn Rys Co. v 
Hamilton, Com PI., 53 Dauph.Co. 
262. 

Tenn.—Treadwell Realty Co, v. City 
of Memphis, 116 S W.2d 997, 173 
Tenn. 168. 

Tex—Harris County v. Bassett, Civ 
App., 139 S W.2d 180, error refused 


—Marquart v Harris County, Civ. 
App, 117 S W 2d 494, error dis¬ 
missed—Crocker v Santo Consol 
Independent School Dist, Civ App., 
116 S W 2d 750, error dismissed. 
Wash —State ex rel. Yakima Amuse¬ 
ment Co. v Yakima County, 73 P 
2d 759, 192 Wash. 179. 

Wis—City of Kaukauna v. Wiscon¬ 
sin Dept of Taxation, 26 NW 2d 
637, 250 Wis 106—State ex rel In¬ 
ternational Business Machines 
Corp v Board of Review of City 
of Fond Du Lac, 285 N.W. 784, 231 
Wis 303 

61 C J p 792 note 46 
No general equity powers 

Board does not have general equi¬ 
ty powers in matters pertaining to 
assessment and collection of reve¬ 
nue. 

Mo—State ex rel Davis v. Walden, 
60 S W2d 24, 132 Mo 680 
Ohio—Muench v Glander, B.T.A , 93 
N E 2d 606 

No power to levy taxes 

(1) Under statute board has no 
power to levy taxes or increase 
amount specified in budget to be 
raised by taxation —Appeals of Jer¬ 
sey City (1943 Tax Assessments), 44 
A.2d 189, 23 N J Misc 311. 

(2) Although board has authority 
to afllrm, reverse, vacate or modify 
tax assessments under statute, it has 
no power to change inherent nature 
of the assessment or to levy a tax 
different from that under considera¬ 
tion —Gray Knox Marble Co of 
Knoxville, Tenn., v. Evatt, 16 Ohio 
Supp 161—Wellnitz v. Evatt, 11 Ohio 
Supp 117. 

No legislative powers 

Boards have no legislative powers, 
but only judicial and administrative 
or ministerial powers —Appeals of 
Jersey City (1943 Tax Assessments), 
44 A.2d 189, 23 N.J.Misc 311. 

Power to determine extent of juris¬ 
diction 

The county board of taxation has 
jurisdiction to hear motions and to 
extend its hearing beyond value of 
property assessment of which is the 
subject matter of appeal, since quasi- 
judicial bodies may determine extent 
of their own jurisdiction—Jersey 
City v. Bettcher, 34 A 2d 784, 22 N J 
Misc 16, followed in Applications of 
Jersey City for Increase of Tax As¬ 
sessments for Year 1943, 34 A 2d 790, 
22 N.J Misc. 28, appeal dismissed Ap¬ 

997 


peals of Jersey City (1943 Tax As¬ 
sessments) 44 A.2d 189. 

Constitutional questions 

The board has no right to deter¬ 
mine the constitutionality of any act 
of the legislature 

NJ—Erie R System v. Walsh, 57 
A.2d 217, 26 NJMisc. 81—Jamou- 
neau v. City of Newark, 63 A 2d 
620, 25 NJ.Misc. 345, affirmed 60 
A 2d 96, 132 N J Law 384, reversed 
on other grounds 66 A-2d 534, 2 N J. 
325—Erie R R System v Walsh, 
53 A 2d 166, 25 NJMisc 269 
Ohio—National Distillers Products 
Corp v Glander, B T A , 72 N E 2d 
592—Gulf Refining Co v. Evatt, 
B T A , 71 N E 2d 492, affirmed 74 
N E 2d 351, 148 Ohio St 228 
Determination of validity of assess, 
ment 

(1) Where county assessor as¬ 
sessed personalty for 1940 and the 
two preceding years as omitted prop¬ 
erty and the county board of equal¬ 
ization approved and certified the as¬ 
sessment rolls and adjourned, and as¬ 
sessor made a second lower assess¬ 
ment of the personalty for the cur¬ 
rent and two preceding years and cer¬ 
tified to the county treasurer for col¬ 
lection a tax roll based on the second 
assessment, at treasurer's request, 
the state tax commission was author¬ 
ized to determine which assessment 
was valid and the treasurer was not 
required to refer to the board —Brit¬ 
ish Columbia Breweries (1918) v. 
King County, 135 P 2d 870, 17 Wash. 
2d 437. 

(2) Where the power vested in the 
board is limited to the allowance or 
disallowance of exemptions pursuant 
to law, whether or not previously al¬ 
lowed or disallowed by the assessor, 
and to Increase or lower assessment, 
such statutory administrative board 
is without Jurisdiction to determine 
the validity of an assessment —In re 
Taxes Maui Agricultural Co, 34 Ha¬ 
waii 515 

83. N J.—Borough of BergenfieJd v. 
Martin, 16 A 2d 816, 19 N J Misc. 
1, certiorari denied 20 A.2d 55, 126 
N J Law 512. 

61 C.J. p 793 note 48. 

84. Mo.—Ex parte Sanford, 139 S W. 
376, 236 Mo. 665. 

61 C.J. p 793 note 49. 

85. Miss.—Stern v. Parker, 27 So. 2d 
402, 200 Miss 27. 
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for the liberal construction of statutes generally. 86 
Weight may properly be given, m construing stat¬ 
utes with reference to the powers of reviewing 
boards or officers, to the practical construction over 
a long period of time given the statute by the ad¬ 
ministrative bodies acting under it. 87 Statutes with 
respect to the powers of such boards or officers are 
to be construed as prospective only, unless the terms 
of the statutes expressly or by necessary implica¬ 
tion compel a construction whereby they may act 
retrospectively. 88 

Decision of moot question . Aside from any ques¬ 
tion of estoppel of appellant to complain against a 
tax which he has voluntarily paid, as discussed 
supra § 516 a, the qua si-judicial authority of the 
board cannot be invoked for the decision of moot 
questions ; 89 and within this rule the question of the 
valuation of the property assessed for taxation be¬ 
comes moot when appellant voluntarily pays the 
tax before decision of the appeal. 90 

Differences in composition and organisation of 
boards of review for different localities in the same 
jurisdiction do not necessarily indicate any differ¬ 
ences in powers and authority between the several 
bodies. 91 

Officials having no reviewing power . An official 


who tei* been given no, powers whatever as to the 
review or correction of assessments is utterly with¬ 
out authority and any action taken by him in that 
respect is invalid. 92 

§ 520. — Correction of Errors, Defects, or 
Mistakes in General 

Particular reviewing boards or officers may make cor¬ 
rections in the assessment or assessment roll or tax book 
under the circumstances and to the extent provided by 
statute, but not otherwise. 

Under statutes providing for the correction of 
errors generally in the assessment or the assessment 
roll or tax book, or for the correction of particular 
errors therein, by boards of review or other officials 
connected with the process of taxation, a particular 
board or officer may make corrections under the 
circumstances and to the extent provided by statute, 
but not otherwise. 93 Thus, it has been held under 
some statutes that certain of the taxing officials may 
correct mathematical errors in computation in the 
assessment roll, 94 and in some instances their power 
over such matters has been regarded as exclusive, 
with no authority vested in the reviewing boards to 
correct errors of that kind. 96 Similarly, the power 
to correct and alter the assessment roll or tax 
book with respect to the names of the owners of 


86. Idaho—Overland Co. v. Utter, 
257 P 480, 44 Idaho 385 

87. Minn—State v. Erakine, 211 N 
W. 329. 169 Minn. 381. 

88. Va.—Thornhill Wagon Co. v. 
Commonwealth, 131 S E 455, 144 
Va, 194. 

Proepective or retroactive operation 
of statute granting authority to in¬ 
clude back taxes for prior years in 
addition of omitted property see 
infra 6 521. 

89. Ohio—Central Iron ft Metal Co 
of Cleveland v. Evatt, 11 Ohio 
6upp. 122. 

Whether moot question is left for 
decision by board depends on wheth¬ 
er effect can be given to any decision 
which the board may make on ques¬ 
tions presented by appellant's appeal 
and by the record in the case by way 
of relief to appellant with respect 
to the matters complained of or in 
determining the classification or oth¬ 
er factors to be observed in assess¬ 
ment of appellant's Inventory, and 
other personal property in subse¬ 
quent years.—Central Iron ft Metal 
Co. of Cleveland v. Evatt, 11 Ohio 
6upp. 122. 

9a Ohio.—Brudno v. Cuyahoga 
County Board of Revision, 6 Ohio 
Supp. 109. 

•1. La,—Union Oil Co v. Campbell, 
20 So. 1007, 48 LaA.nn. 1360. 

61 C.J. p 798 note 47. 


92. Iowa.—Ft. Madison Security Co 
v Maxwell, 212 NW. 131, 202 Iowa 
1346 

61 C J p 793 note 53. 

93. NY—Burrell v. Lynch, 85 NY 

S 2d 705, 274 App Div. 1083—In 

re Wadham's Estate, 292 N.Y S 
102, 249 App.Div. 271. 

Okl —State ex rel Com'rs of Land 
Office v. Southland Royalty Co, 
230 P 2d 471, 204 Okl. 284. 

Utah.—Telonis v. Staley, 144 P 2d 
513, 104 Utah 637. 

Wash.—Ballard v. Wooster, 46 P.2d 
511, 182 Wash. 408. 

The word “court,” in statute au¬ 
thorizing court reviewing assess¬ 
ment to correct illegalities, irregular¬ 
ities, or errors, is not used in any 
technical restrictive sense, but as a 
generic term connoting all tribunals 
exercising Judicial functions In any 
proceeding, as well as any action or 
suit, wherein a tax or assessment Is 
under review.—Duke Power Co. v. 
Hillsborough Tp„ Somerset County, 
26 A.2d 713, 20 N.J.Misc. 240, revers¬ 
ed on other grounds Duke Power Co. 
v. State Board of Tax Appeals, 80 A, 
2d 416, 129 N.J.Law 449, affirmed 86 
A-2d 201, 181 N.J.Law 275. 
Construction. 

The statute authorising court to 
correct illegalities, irregularities, or 
errors in tax assessment is remedial 
and should be liber&Uy construed to 
accomplish its objective.—Duke Pow¬ 
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er Co v. Hillsborough Tp, Somerset 
County, 26 A 2d 713, 20 NJMJsc 240. 
reversed on other grounds Duke Pow¬ 
er Co. v. State Board of Tax Appeals. 
30 A 2d 416, 129 N.J Law 449, affirm¬ 
ed 36 A 2d 201, 131 N.J.Law 276. 
Intentional failure to oertify assess¬ 
ment 

A statute providing that, where, 
after delivery of a tax roll by a 
town clerk to the treasurer, it shall 
be discovered that a mistake has 
been made, the clerk may correct it 
with the consent of the treasurer 
does not apply where the clerk has 
intentionally rather than by mistake 
failed to certify a sum assessed by 
the county against the town, which 
the town officials think illegal and 
refuse to accept.—State v. Johnson, 
115 NW 801, 135 Wls 192—State v. 
Florin, 115 N.W. 800, 135 Wis 192- 
State v. Krumen&uer, 115 N.W. 798, 
135 Wis. 186. 

94. Ala.—Timberlake v. Brewer, 59 
Ala. 108. 

61 C.J. p 793 note 57. 

Extension of amount of tax under 
authority to correct see supra I 
471. 

Power and duty of officer to make 
changes pursuant to orders of 
state board of equalization see su¬ 
pra | 608. 

96. Ala.—Timberlake v. Brewer, 59 
Ala. 108. 
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property has been recognized as belonging to par¬ 
ticular officers, 96 as has the power to correct mis¬ 
taken or defective descriptions of property which 
appear therein. 97 

The powers of a particular officer or board are 
only such as are conferred by statute, 98 and, hence, 
when power is given particular officers or bodies to 
correct designated errors, it has been held that they 
cannot under such power make a correction of 
some other kind of error either independently or 
as an incident to the correction which they are au¬ 
thorized to make. 99 Where, however, a particular 
correction, the error once being ascertained, is 
merely ministerial in nature, it is held immaterial 
whether a board or officer, authorized to direct its 
correction, actually makes the correction directly 
instead of ordering it to be done. 1 

Ordinarily, county officers authorized to correct 
errors in assessment are not thereby given power 
to act as to assessments of property which is sepa¬ 
rately valued and assessed by a state agency, in a 
manner distinct from that m which property gen¬ 
erally is assessed. 2 Unless restricted by statute, a 
board, when empowered to correct errors, is au¬ 
thorized to correct its own errors as well as those 
of the primary assessing agencies 3 However, it 
cannot correct its errors after its work in any year 
has once been fully performed and its existence 
as a board for that year terminated. 4 

Clerical or fundamental errors. Under some stat¬ 
utes it has been held that the power of correction 
given particular officers is limited to errors of a 
clerical nature in the assessment roll , 5 when thus 


limited, the power is confined in operation to ques¬ 
tions of form and is not exercisable as to errors of 
substance, of judgment, or of law; 6 and, hence, 
clerical errors have been distinguished from funda¬ 
mental errors, and the power of correction held to 
exist as to errors of the former class but not as 
to those of the latter class 7 However, it has been 
held, where this distinction prevails, that clerical 
error is not limited to such mistakes as occur in 
copying or in computation. 8 

Those errors only are held to be fundamental that 
pertain to the very foundation on which a tax 
rests, 9 including thereby defects and imperfections 
in the law itself, 10 and errors of judgment com¬ 
mitted by assessors and reviewing or equalizing 
boards acting within the scope of their authority. 11 
On the other hand, errors committed by taxing 
boards or officers acting without authority of law 
or m excess thereof have been held not fundamental, 
and hence subject to correction as clerical er¬ 
rors ; 12 and so have errors resulting from inadvert¬ 
ence of taxing authorities m entering property for 
assessment 13 Under other statutes, a restriction, 
similar in nature to the limitation to clerical er¬ 
rors, is established to the effect that the errors 
which officers are authorized to correct do not in¬ 
clude errors of judgment or those in correction of 
which the exercise of judgment or discretion is 
involved. 14 

Errors not apparent on assessment roll. Under 
some statutes, the officers vested with power to cor¬ 
rect have been held to be limited to the correction 
of errors of such nature that there can be deter¬ 
mined from the fact of the assessment roll what 


96. Cal.—Title Guaranty, etc , Co. v 
Los Angeles County, 86 P. 844, 3 
Cal App. 619 
61 C.J. P 794 note 59. 

97# Tex—Harris County v Bassett, 
Civ.App., 139 S W.2d 180, error re¬ 
fused 

61 C.J. p 794 note 60. 

98. Ohio—Draude v Staley, 8 Ohio 
Dec., Reprint, 265, 6 Cinc.L Bui. 
773. 

61 C J. p 794 note 61. 

99. N.Y—Bennett v. Buffalo, 17 N. 
Y. 383 

61 C.J. p 794 note 62. 

1. Ala .—Weaver v. State, 39 Ala. 
535. 

8 . 111.—People v Louisville, etc, R. 

Co., 142 NB, 450, 311 Ill. 115— 
People v. Baltimore, etc., R. Co., 
141 N.E. 378, 310 Ill. 259. 

3. Neb.—Swanson v. Board of 

Equalization of Fillmore County, 6 
N W 2d 777, 142 Neb. 506. 

61 C.J. p 794 note 65. 


Exercise of power to make additions 
of omitted property by adding 
property not included in assess¬ 
ment as reviewed and corrected by 
reviewing board see infra 5 521 

4. Ark—Salirfe County Board of 
Equalization v. Hughes, 105 SW. 
577, 84 Ark 347. 

61 C.J. p 794 note 66 

5. NY — Hermance v Ulster Coun¬ 
ty, 71 NY 481, 5 N.Y.Wkly.Dig 
575. 

61 C J p 794 note 67. 

Mechanlool errors 

Pa—School Dist. of Pittsburgh v. 
E. S S Land Co., 14 A 2d 619, 
140 Pa Super. 590. 

6 . N.Y.—Hermance v. Ulster Coun¬ 
ty, 71 N.Y. 481, 5 N.Y.Wkly Dig. 
575. 

Effect of limitation as excluding 
power to remit or abate see infra 
I 522. 


7. Ohio—State v. Ralne, 25 NE 
54, 47 Ohio St 447. 

61 C J p 795 note 69. 

8. Ohio —State v. Raine, 25 N R 54, 
47 Ohio St. 447—State v. Lewis, 
25 Ohio Cir Ct. 227. 

9. Ohio—State v Raine, 25 NR 54. 
47 Ohio St 447—State v. Lewis, 25 
Ohio Cir.Ct. 227. 

10., Ohio—State v. Raine, 25 N.E 
54, 47 Ohio St. 447—State v Lewis, 
25 Ohio Cir.Ct. 227. 

11. Ohio.—State v. Lewis, supra. 

61 C.J. p 795 note 78. 

18. Ohio.—State v. Raine, 25 N.E. 

64, 47 Ohio St 447. 

61 C.J. p 795 note 74. 

13. Ohio—Lewis v. State, 51 N.E. 
440, 59 Ohio St 37. 

14. Iowa—Ft Madison Security Co. 
v. Maxwell, 212 N.W. 131, 202 Iowa 
1846. 
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was intended. 15 There is other authority, however, 
holding the power of correction not to be limited 
to cases where all the facts necessary to enable the 
officer to correct the error appear on the face of 
the record, 16 and, under statutes authorizing desig¬ 
nated officers to correct errors in the assessment 
or tax books, without limitation to such as appear 
from its face, it has been held that, while the 
power does not extend to errors of judgment on the 
part of the assessor, it is meant to cover all cases 
where the record does not disclose the true facts, 
and in which matter of judgment or discretion is 
not involved; 17 and, where this rule is followed, 
the power to correct a mistake necessarily includes 
the power to determine when a mistake has been 
made. 18 

Time within which correction is to be made. Un¬ 
der some statutes it has been held that the power 
to correct errors extends only to errors in the cur¬ 
rent assessment and is not conferred in such terms 
as to authorize the correction of errors in assess¬ 
ments for past years; 19 and, elsewhere, it is held 
that the power exists only as to an assessment re¬ 
maining unpaid and ceases after payment in full 
of the tax as assessed 20 but not prior thereto. 21 
Under some statutes an original assessment may be 
made by the board of review up to the time the 
assessment books are returned, but after the neces¬ 
sary affidavits have been appended thereto and the 
board has adjourned, it has no power to change or 
alter the assessment books so as to change or affect 
the taxes for that year, 22 and it follows that the 
board, in a subsequent year, has no power or au¬ 
thority to change an assessment approved by a 
previous board. 28 Where, however, the law makes 
an assessment made in odd-numbered years the le¬ 
gal assessment for two consecutive years, the board 


has the same power to correct assessments during 
even-numbered years, in so far as the assessment 
affects the taxes for the year in which the action 
is taken, as it has in the odd-numbered year when 
the property was originally assessed 24 

Allowance, striking out, or correction of deduc¬ 
tions. An officer authorized to correct errors has 
been held to have the power to restore to an as¬ 
sessment the amount of an improper and unlawful 
deduction where the amount of the deduction is as¬ 
certainable from the assessment list, 26 at least where 
the original making of the assessment, including the 
deduction, involves only ministerial acts; 26 and, 
similarly, under statutes whereby an officer is em¬ 
powered to correct errors in the amount of taxes, 
it has been held that he is empowered to restore to 
the taxpayer’s return the amount of an improper and 
unlawful deduction where such amount is ascertain¬ 
able from the face of the return, even though his 
power of correction extends only to clerical er¬ 
rors. 27 Where an error exists in the computation 
of a properly authorized deduction, it has been 
held within the power of the correcting officer to 
correct the computation and add or subtract the 
amount of error thus ascertained as to assess¬ 
ments with which he is empowered to act. 28 

Apportionment between owners after transfer of 
interest in land. Under statutes providing that, 
whenever a division or other change of owner¬ 
ship takes place in a tract of land or any part 
thereof, a designated officer or board shall appor¬ 
tion the valuation of the land between the several 
owners, it has been held that after a transfer of 
an interest in a tract, such as the mineral interest, 
the officer or board designated cannot add against 
the transferee the value of the right acquired with- 


15. N.Y—In re Wadham's Estate, 
292 NY.S. 102, 249 App Div 271 

61 C J p 795 note 77. 

16. Ohio—Lewis v. State, 61 N.E. 
440, 69 Ohio St 37. 

Power not limited to palpable error 
While under existing statutes ref¬ 
erence to use of personal knowledge 
and judgment appears only in' the 
definition of powers of director of 
division of taxation and those dele¬ 
gated by him to value and assess 
property in railroad use, the power 
of division of tax appeals to disturb 
director's assessment of railroad 
property is not thereby limited to 
oases of palpable error.—Delaware, 
L & W. R. Co., v. City of Hoboken, 
61 A.2d 738, 10 N.J. 418. 

17. Iowa.—Smith v. McQuiston, 79 
N.W. 180, 108 Iowa 863. 

lflL Iowa.—Smith v. McQuiston, su¬ 


pra—Puller v. Butler, 32 NW. 283, 
72 Iowa 729 

19. Pa—School of Pittsburgh v E. 
S. S Land Co., 14 A.2d 619, 140 
Pa Super 590. 

61 C.J. p 795 note 81. 

20. Iowa—First Nat. Bank v. An¬ 
derson, 192 N.W. 6, 196 Iowa 587, 
reversed on other grounds 40 S.Ct. 
135, 269 US 341, 70 L Ed 295. 

61 C.J. p 795 not* 82. 

21. Iowa.—First Nat. Bank v. An¬ 
derson, 192 N.W. 6, 196 Iowa 587, 
reversed on other grounds 46 S.Ct. 
135, 269 U.S. 341, 70 L.E4. 295— 
Farmers’ etc., Sav. Bank v. Neigh¬ 
bour, 192 N.W. 159, 195 Iowa 394. 

22. Ill.—People ex re] Schuler v. 
Chapman, 19 N.E.2d 361, 370 Ill. 
430. 

23. Ill.—People ex rel. Schuler ▼. 
Chapman, supra. 
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24. Okl —Bonaparte T. Tradesmen’s 
Nat Bank, 53 P.2d 1106, 175 Okl 
530—Bonaparte v. Walker, 63 P 2d 
1108, 175 Okl 632 

61 C.J. p 792 note 42 [a] (1). 

25. Tex—Republic Ins. Co v. High¬ 
land Park Independent School Dist 
of Dallas County, Civ App., 57 S.W. 
2d 627, error refused. 

61 C J. p 795 note 85. 

26. Iowa.—Mannings Bank v. Arm¬ 
strong, 211 N.W. 485, 204 Iowa 512 

61 C J. p 795 note 85. 

27. Ohio-—Fayette County Treasur¬ 
er v. People’s, etc.. Bank, 25 NE 
697, 47 Ohio St. 603, 10 L R A. 196 
—Insurance Co. v. Cappellar, 38 
Ohio St. 560. 

28. Ohio.—Draude v. Staley, 8 Ohio 
Dec., Reprint, 265, 6 Cinc.L.Bul 
773. 
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out making a corresponding reduction in the as¬ 
sessed valuation of the transferor, but is under a 
duty to divide such assessed valuation between the 
transferee and the transferor so as to effect an ap¬ 
portionment. 29 

Determination of class in which property is tax¬ 
able . Boards for the review and correction of er¬ 
rors have been held, under some statutes, to have 
plenary power to coricct errors in the classification 
of property for assessment. 30 However, it has been 
held that the board has no power to take property 
from the class under which it has been rendered 
for taxation and cause it to be listed and assessed 
as unrendered property 31 Where the power of cor¬ 
rection by a particular ofheer is so limited that he 
has no authority to make corrections involving the 
exercise of judgment or discretion, it has been 
held that the officer is not empowered to change 
assessed property from the class under which it 
is assessed to another class. 32 The power to trans¬ 
fer lands from the list of seated to that of un¬ 
seated lands or vice versa has been held to be lim¬ 
ited to the officers specifically authorized to make 
such transfer with no power in anyone else to make 
such transfer ; 33 and even those authoi ued to make 
such a transfer are not authorized to do so at such 
time and under such circumstances as to affect ad¬ 
versely a bona fide purchaser of the land 34 

Fixing or alteration of valuations. While a stat¬ 
ute authorizing correction of errors by adding to, or 


taking from, the assessed valuation has been held 
to empower a board to reduce valuations, 36 other 
authority exists holding that the power to correct 
mistakes does not authorize the board to increase 
valuations, at least where the taxpayer has done 
nothing to mislead the taxing authorities and the 
first valuation arrived at was one which they them¬ 
selves fixed, 36 and similarly it has been held that a 
statute empowering the board to “correct all mis¬ 
takes and inaccuracies” does not authorize the 
board to increase valuations 37 Officials whose 
power is limited to the correction of clerical errors 
derive therefrom no authority to change valua¬ 
tions as a means of correcting errors of judgment 
as to values made by assessing agencies 38 Accord¬ 
ing to some authority, a reviewing board cannot 
place a valuation on property for assessment which 
has been returned by the assessor without having 
any value placed on it, 39 but elsewhere the rule has 
been announced that, if the assessor has neglected 
to put a valuation on any of the property he has 
listed, the board may supply the omission. 40 Where 
the assessor finding the full value of the property 
erroneously set down a fraction of the full value 
as the assessed value instead of the full value as 
required by law, correction of the error by the 
county clerk by calculating the tax on the basis of 
the full value does not invalidate the tax. 41 

Transfer or apportionment among taxing districts. 
A statute conferring on a county reviewing board 
full power to do anything with respect to an as- 


29. Ir.d —Riggs v Sullivan County, 
103 NB 1075, 181 Ind 172. 

Ohio—Johnson v Lacey, 11 Ohio Clr 
Ct,NS, 411, 30 Ohio Cir.Ct. 619 

30. Iowa—Read v. Hamilton Coun¬ 
ty, 3 NW2d 697. 231 Iowa 1255— 
Insurance Exchango Bldg v Board 
of Sup’rs of Polk County, 300 NW. 
717, 231 Iowa 133 

N.J.—City of Hoboken v. Walsh. 53 
A 2d 162, 25 N J.Misc. 287 
61 C J. p 796 note 90 
Realty or personalty 

Where realty has allegedly been 
overvalued or Illegally valued be¬ 
cause personalty has been improp¬ 
erly included In valuation as realty, 
boards have power to classify prop¬ 
erty in determining true value of 
realty and may exclude from valua¬ 
tion as much of property as under 
law and evidence Is found to be per¬ 
sonalty.—Standard Oil Co. v. Zan- 
gerle, 11 N.B.2d 242, 133 Ohio St. 
33. 

31. Tex.—Cook v. Galveston, etc., R. 
Co., 24 S.W. 544, 5 Tex Clv.App 
644. 

32. Iowa.—Iowa Nat. Bank v Stew¬ 
art, 232 N.W. 445, 214 Iowa 1229, 


reversed on other grounds 52 S Ct 
133—Ft Madison Sec Co v. Max¬ 
well, 212 NW. 131, 202 Iowa 1346. 

33. Pa—Commercial Bank v Wood- 
sido, 14 Pa 404—Larimer v. Mc¬ 
Call. 4 Watts & S 133. 2 Watts & 
S 107, 4 Watts 351 

Separate listing of unseated or non¬ 
resident lands see supra § 468. 
Power to revise “assessment’' 

The word “assessment,” as used 
in statutes authorizing administra¬ 
tive revision of assessments and ap¬ 
peal to the court, refers to valuation 
and tax levy alone, and does not in¬ 
clude classification by assessors of 
land as seated or unseated —North¬ 
umberland County v Philadelphia 
and Reading Coal & Iron Co, C.C A 
Pa, 131 F.2d 562. 

34. Pa—Commercial Bank v. Wood- 
side, 14 Pa 404. 

35. Neb—State ex rel. Mellor v 
Grow, 105 NW. 898, 74 Neb 860 

Alterations of valuation by boards or 
officers generally see infra 9 523. 
Purpose of statute 

The statute authorizing board of 
equalization to correct evident errors 
of assessment or apparent gross in¬ 
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justice in overvaluation or under¬ 
valuation of realty at any of its an¬ 
nual meetings is remedial and was 
intended to reach cases where, be¬ 
cause of evident error of assessment 
or apparent gross injustice or over¬ 
valuation or undervaluation, the tax¬ 
payer would bear more or less than 
his just share of the burden of tax¬ 
ation—Swanson v. Board of Equali¬ 
zation of Fillmore County, 6 N.W 2d 
777, 142 Neb 506—State ex rel. Mel¬ 
lor v. Grow, 105 NW. 898, 74 Neb. 
850. 

36* Pa.—In re Williamson’s Estate, 
26 A 246, 153 Pel 608 

37. Fla—Sparkman v. State, 71 So. 
34, 71 Fla. 210 

61 C J. p 796 note 99. 

38. Ohio —Humphreys v. Safe De¬ 
posit Co, 29 Ohio St. 608—State 
v. Lewis, 25 Ohio Cir.Ct. 227. 

39. Ark—Lyman v. Howe, 42 S.W. 
830, 64 Ark. 436. 

40. Mich.—Auditor General v. Spar¬ 
row, 74 N.W. 881, 116 Mich 574. 

Pa.—In re Williamson’s Estate, 26 A. 
246, 153 Pa. 508. 

41. Ill.—People ex rel. Smith v. 
Fleming, 186 N.E. 818, 855 Ill. 91. 
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sessment which the assessor could originally have 
done has been held to authorize the board to trans¬ 
fer the assessment of property from the township 
in which it has been listed to another township. 42 
County officers empowered to correct errors in 
assessments have been held not to be entitled to cor¬ 
rect the apportionment among townships of rail¬ 
road property assessed and apportioned by a state 
body; 43 but it has been held, under some statutes, 
that certain state officers may review and correct 
the apportionment of the state railroad assessing 
body between the various counties of the state. 44 

Where hank stock has been erroneously assessed 
to the bank instead of to the stockholders, it has 
been held that the reviewing board 45 or officer 46 
authorized to correct mistakes may correct such 
error in the assessment. 

Issuance of certificate of error . Where a board 
is given power to issue a certificate of error, direct¬ 
ed to the treasurer, to be accepted as payment of 
cash for such part of the assessment as is found 
to be erroneous, but this power is limited to certain 
designated and enumerated errors in the assess¬ 
ment, no certificate operating to reduce the assessed 
valuation may be issued where the overvaluation 


84 C.J.S. 

does not result from any of the enumerated er¬ 
rors. 47 

§ 521. -Addition of Omitted Property 

a. In general 

b. Addition and assessment for prior 

years 

c. Directing assessor to assess 
a. In General 

Although In the absence of statutory authority there¬ 
for an officer or board of review cannot act as assessing 
body and make an original assessment or add omitted 
property, under some statutes designated officers or 
boards have power to add to the assessment lists taxable 
persons and property omitted by the assessors. 

In the absence of special statutory authority 
therefor, an officer or board of equalization or re¬ 
view cannot, it has been held, act as assessing body 
and make an original assessment or add omitted 
property. 48 Under some statutes, however, desig¬ 
nated officers or boards have power to add to the 
assessment lists taxable persons and property omit¬ 
ted by the assessors. 49 Even though the statutes 
do not m terms speak of omitted property or au¬ 
thorize its addition or assessment, they may be 
sufficient to permit the exercise of the power, as 
where a statute grants power to amend the assess- 
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42. Ill —Ellis v. People, 65 N.E. 428, 
199 Ill 548. 

43. Ind —Baltimore, etc, B Co. v. 
Oregon Tp, 84 N E. 629, 170 Ind 
300—Cleveland, C, C. & St L By 
Co v. Ensley, 89 N E 607, 44 Ind 
App. 638. 

44 . Md.—Graham v Harford Coun¬ 
ty, 39 A. 804, 87 Md. 321 

45* Mont.—Missoula First Nat Bank 
v. Bailey. 39 P. 83, 15 Mont. 301. 

46. Iowa—Ludeman v. Cerro Gordo 
County, 216 NW 712, 204 Iowa 
1100. 

61 C J. p 797 note 8. 

47. Okl —In re Assessment of El 
Reno First Nat. Bank, 166 P. 883, 
64 Okl. 208. 

61 C J p 797 note 9. 

48* Mo—State ex rel Davis v. Wal¬ 
den, 60 S W 2d 24, 332 Mo 680 

Or.—Corpus Juris quoted In Moe v. 
Pratt, 166 P 2d 479, 483, 178 Or. 
320. 

Tex.—City of Fort Worth v. South¬ 
land Greyhound Lines, 67 S.W.2d 
254, 123 Tex 13, certified questions 
answered 67 S W 2d 361, 123 Tex 
13—Bosch v First Sav, & Loan 
Ass’n, Civ.App., 203 SW.2d 1006— 
W. T. Waggoner Estate v. Elec- 
tra Independent School Diet., Civ. 
App., 167 S.W.2d 721, affirmed Elec- 
tra Independent School Dist. v W 
T. Waggoner Estate, 168 SW2d 
645, 140 Teat 483—Harris County 


v Bassett, 139 S W 2d 180, Civ. 
App, error refused—Crocker v. 
Santo Consol Independent School 
Dist, Civ App., 116 S W 2d 750. 
error dismissed 

61 C J p 797 note 11. 

Addition of omitted property by: 
Assessor see supra § 508. 

j Courts or judges see infra § 565 

Power to “increase" assessment by 
addition of omitted property see 
infra 2 523 

49. Ariz—State Tax Commission of 
Arizona v. Board of Sup'rs of 
Yavapai County, 29 P 2d 733, 43 
Ariz 156. 

Iowa—Johnson v Miller, 251 NW. 
747, 217 Iowa 295 

Ky.—City of Newport v. Pennsylva¬ 
nia B. Co., 154 S W 2d 719, 287 Ky. 
613. 

Mo.—National Cemetery Ass’n of 
Missouri v. Benson, 129 S W 2d 842, 
344 Mo. 784, 122 A.L.B. 893—State 
ex rel. Davis v. Walden, 60 S.W 2d 
24, 332 Mo. 680. 

N J.—Duke Power Co. v. State Board 
of Tax Appeals, 30 A 2d 416, 129 
NJLaw 449, affirmed 36 A 2d 201, 
131 N.J.L&w 275—Evans v Win- 
gert, 86 A.2d 835, 18 N.J.Super. 128 

N.D.—Westland v. Stalnecker, 35 N. 
W 2d 567, 76 N D. 291. 

Ohio.—Zindorf v. Otterbein Press, 
34 N.E 2d 748, 138 Ohio St 287. 

Or.—Corpus Juris quoted la Moe v. 
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Pratt, 166 P.2d 479, 483, 178 Or 
320. 

61 C.J. p 797 notes 12, 13. 

Personal view of premises not re¬ 
quired under statute 

Ohio.—Bay v. Jones, App., 91 N.E 
2d 544. 

Power of board to hear taxpayer's 
complaint of refusal to assess 

Ohio.—Zindorf v. Otterbein Press. 12 
Ohio Supp. 22. 

Failure to provide for hearing 

(1) Failure of statute providing 
for valuation of property, which has 
escaped taxation by county treasurer, 
to make provision for hearing of tax¬ 
payer was held not cured by statute 
granting district courts jurisdiction 
to enjoin illegal levy of taxes and 
of actions to recover back illegally 
levied taxes.—Orcutt v. Crawford, C. 
C.A.Wyo., 85 F.2d 146, certiorari de¬ 
nied 67 S.Ct. 119, 299 U.S. 694, 81 
L.Ed. 438 

(2) Where county board of equal¬ 
ization refused to add oil in hands 
of receivers of oil company under 
contract with United States govern¬ 
ment for purchase of Its royalty oil, 
assessment of oil after board had 
adjourned for year under statute 
which mode no provision for hear¬ 
ing of taxpayer on question of valua¬ 
tion was held invalid.—Orcutt v, 
Crawford, supra. 
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ment roll, 50 or authorizes a designated officer or 
board to correct any errors in the assessment 51 or 
to assess all assessable property not assessed by the 
assessors ; 63 and a like result has been reached un¬ 
der a statute providing that, if a reviewing board 
finds that there is any property not assessed, the 
board shall make the proper corrections. 53 

On the other hand, it has been held that no au¬ 
thority to make additions of property is conferred by 
provisions empowering the board to raise or in¬ 
crease assessments or valuations, 54 or by provisions 
authorizing it to direct the assessor to list omitted 
property for taxation; 55 but there is other au¬ 
thority holding the board to be empowered to add 
omitted property by statutory provisions authorizing 
it to equalize by adding sums necessary to fix the 
assessment at the true value, at least where such 
statutes go on to prescribe the procedure to be fol¬ 
lowed by the boards in the addition of omitted 
property. 50 A general grant of power to add 
omitted property has been held to confer no au¬ 
thority on the designated board or officer to add 
property of a class not assessed under the general 
assessment proceedings but separately and independ¬ 
ently assessed by officials different from those as¬ 
sessing property generally. 57 

Where the power over particular omissions is spe¬ 
cially vested in a particular officer or board, it has 
been held that the officer or power authorized to 
add omitted property generally may not do so as 
to the omissions with respect to which such spe¬ 
cial provision has been made; 58 and, where the 


power to add omitted property is given only under 
some circumstances, such circumstances constitute 
a condition precedent to the existence of the power, 
without which an attempted addition is invalid. 69 
The rule, applicable to the powers of reviewing 
boards or officers generally, that they are purely 
statutory and their exercise must be in strict con¬ 
formity with the statutes in order to be valid, has, 
however, been held inapplicable to the power of 
adding omitted property, and as to that particular 
power a substantial compliance, in good faith, with 
the requirements of the statute is sufficient. 60 

The duty of the officer designated to list omitted 
property for taxes cannot be delegated to an¬ 
other, 61 and a listing made by such other is in¬ 
effective, 62 but it has been held that the fact that 
the addition is actually entered by an agent of the 
officer authorized to make the addition, and not by 
such officer directly, does not invalidate the addi¬ 
tion, where such addition is made with the approval 
and under the supervision of such officer. 63 Where 
additions are authorized to be made by the tax col¬ 
lector, such additions, a 9 to separately assessable 
property, may be made by the officer designated to 
collect the tax on such property. 64 

Necessity and sufficiency of omission . In order 
to justify the exercise of the authority it has been 
held that there must be specific omitted property 
which can be identified and described. 65 So, prop¬ 
erty once listed and assessed cannot thereafter be 
treated as omitted property by the officer or board 
exercising that power, 66 although incorrectly classi- 


50. Minn.—State v. Cudahy Packing 
Co., 116 N.W. 646, 1089, 103 Minn 
419 

51. Iowa.—Parker v. Van Steenburg, 
26 NW. 60, 61, 68 Iowa 174. 

61 C J. p 799 note 16 
Powers of board or officer to correct 
errors in general see supra § 520 

52. Ill.—People v. Sellars, 53 N £2. 
545. 179 Ill. 170. 

53. Or.—Poppleton v. Yamhill Coun¬ 
ty, 8 Or. 337. 

54 . Cal.—People v. Reynolds, 28 Cal 
108. 

61 C.J. p 799 note 19, p 812 note 69. 

55. Cal.—People v. Reynolds, supra 
Power to direct assessors to list 

omitted property see infra subdi¬ 
vision c of this section 

56 . Ind.—International Bldg . etc , 
Assoc, v. Marion County, 65 N E 
297, 80 Ind App 12. 

57 . Okl.—Osage & Oklahoma Co v 
Millard, 146 P. 797, 46 Okl 834 

61 C.J. p 799 note 22. 

68 . Iowa.—Ordway v. Smith, 6 NW 
767, 68 Iowa 589. 

61 C«J. p 799 note 2$. 


59. Mo.—State ex rel. Davis v. Wal¬ 
den, 60 SW2d 24, 332 Mo 680 

N J —Duke Power Co v Essex Coun¬ 
ty Board of Taxation, 7 A 2d 409, 
122 N J Law 589, followed in Porto 
Rican American Tobacco Co v Es¬ 
sex County Board of Taxation, 7 
A 2d 410, 122 N.J.Law 595, affirm¬ 
ed 11 A 2d 22, 124 N J Law 134, 
followed in Sun Oil Co v. Essex 
County Board of Taxation, 7 A 2d 
410, 122 N J Law 594, affirmed 11 
A.2d 32, 124 N J Law 133, affirmed 
Duke Tower Co v Essex County 
Board of Taxation, 11 A.2d 21, 124 
N J Law 41 
61 C.J. p 799 note 24. 

60. Ind,—Reynolds v Bowen, 37 N 
E. 962, 36 NE. 756, 138 Ind 434 

61 C J p 800 note 2G 
Authority of reviewing officers strict¬ 
ly confined to limits of statute 
generally see supra §519 
Attempt to make cash out of other 
things 

A resolution of county board of 
taxation, Increasing its assessment 
of domestic corporation’s cash, omit¬ 
ted from original assessment, to 
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amount representing value of corpo¬ 
ration’s intangible personalty whol¬ 
ly omitted by township assessor, was 
invalid as attempt to make cash out 
of other things —Duke Power Co v 
State Board of Tax Appeals, 30 A 2d 
416, 129 N J Law 449, affirmed 36 A. 
2d 201, 131 N.J.Law 275 

61. NC—Madison County v. Cox<\ 
167 S E 486, 204 NC 58 

62. N C —Madison County v. Coxe, 
supra. 

63. Iowa—Morgan v Messenger, 
101 NW. 127, 125 Iowa 247. 

64. Tenn—State v Memphis & 
Charleston R Co, 14 Lea 56 

Authority and duty of tax collector 
to collect taxes see infra $9 657- 
662 

65. Ind—Florer v Sherwood, 28 N 
E. 71, 128 Ind. 495. 

61 C J p 800 note 28. 

66. Mo.—State ex rel Davis v. Wal¬ 
den, 60 S W 2d 24, 332 Mo 680. 

61 C J. p 800 note 29 
Assessment too low by mistake 
(1) Where realty had been assess¬ 
ed as improved property for quadren- 
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fied on the original assessment, 67 or assessed in a 
subdistrict other than the one in which it was lo¬ 
cated for purposes of taxation. 68 

Further, the statutes authorizing designated of¬ 
ficers or boards to add omitted property have been 
held not to empower the persons or bodies men¬ 
tioned to increase valuations on property already 
assessed; 69 but this rule docs not extend so far 
as to prevent such boards or officers from adding 
particular items of a class, which has been as¬ 
sessed in part only without including in such assess¬ 
ment the items later added as omitted property. 70 
Moreover, property is omitted within the meaning 
of the statutes authorizing addition, where an at¬ 
tempt has been made to assess it but, owing to de¬ 
fects in the proceedings, such attempt has been 
insufficient and the proposed assessment void; 71 
and, likewise, a listing and an assessment in a 
totally different jurisdiction do not prevent its ad¬ 
dition as omitted property by the authorities of the 
taxing district wherein the property was taxable. 72 

The power to add omitted property confers no 
power on those to whom such authority is given, 
to make additions of such a nature as to charge any 
person with taxes on property neither owned nor 
claimed by him and who, it was known, before the 
addition was made, was not the owner; 73 or to 
add, as omitted, property which is not subject to 
be taxed. 74 While in the absence of evidence of 
mistake, an assessment may be so low or so high 
as to indicate fraud, and, therefore, justify a hold- 

nium and taxes for those years as 
extended against it had been paid, 
board of review of a subsequent year, 
although assessment through mis¬ 
take was too low, was without au¬ 
thority to assess Improvements as 
omitted property, or on ground that 
assessment was void because of 
fraud.—People ex rel. Schuler v. 

Chapman, 19 N.E 2d 8B1, 870 Ill. 430. 

(2) The undervaluation because of 
assessor’s mistake did not constitute 
a fraud on the state justifying subse¬ 
quent assessment by board of re¬ 
view of property as omitted property. 

—People ex rel. Schuler v. Chapman, 
supra. 

Tales statement as to value 

Where merchant, in statement giv¬ 
en to assessor, correctly listed stock 
of merchandise and fixtures, but un¬ 
derstated value thereof so assess¬ 
ment was made too low, there was no 
“false statement of personal prop¬ 
erty,” within statute, so as to au¬ 
thorise county auditor again to as¬ 
sess stock and increase value thereof 
over that made by assessor, since 
false statement, in order to author¬ 
ise reassessment, must have result-: 


ing that no assessment was made with respect to 
the right of the board to assess as omitted property, 
fraud is never presumed. 76 

Addition of property exercise of assessing* power . 
In placing omitted property on the assessment roll, 
the board or officer designated for that purpose has 
been held to act as an assessing agency. 76 

Circumstances insufficient to mvahdate addition . 
The validity of the addition has been held not to 
be affected by the circumstance that the property 
added has been deducted from the assessment of 
another person, even though such person did not 
appear before the board in compliance with stat¬ 
ute, 77 or that a court empowered to correct assess¬ 
ments already made, but without power as to future 
assessments, has ordered that the property should 
continue exempt as long as it was used for desig¬ 
nated purposes. 78 Moreover, it is not a sufficient 
objection to invalidate the addition that subsequent 
to the time of the omission the taxpayer whose prop¬ 
erty is added has died 79 or the property added has 
been used up or destroyed, 80 except where an ex¬ 
press statutory provision to the contrary compels 
a result to the contrary. 81 Likewise, the validity of 
the addition is not affected by the fact that, prior 
thereto, the taxpayer was not assessed for any prop¬ 
erty and his name did not appear on the assessment 
list at all, 82 or that the addition made by the au¬ 
thorized officer was made on the recommendation 
of a “tax ferret.” 83 It has been held not to affect 
the validity of the addition that the omitted property 

gee Exchange Nat. Bank, 242 P. 
860, 114 Old 30 

Tenn—South Nashville St. R. Co. v 
Morrow, 11 S.W. 348, 87 Tenn. 406, 
2 L R.A. 853 

76. Ill —People ex rel. Schuler v. 
Chapman, 19 N E.2d 851, 370 Ill 
430 

70. Conn —State v. Bartholomew, 
132 A. 30, 103 Conn. 607. 

61 C.J. p 802 note 38. 

77 . Conn.—Appeal of Sanford, 84 A. 
739, 75 Conn 590. 

78 . Mo—National Cemetery Ass'n 
of Missouri v. Benson, 129 SW2d 
842, 344 Mo. 784, 122 A.L R. 898 

79. Okl.—Van Hoozer v. Myers, 224 
P. 977, 98 Okl 243. 

61 C.J. p 802 note 40. 

80. Tenn —Shelby County v. Missis¬ 
sippi, etc., R. Co., 1 S W. 32, 16 Lea 
401. 

81. Ill.—People v. Sears, 178 N.E 
273, 344 Ill. 389. 

82. Wyo.—Horton v. Drlskell, 77 P 
354, 13 Wyo. 66. 

83. Iowa.—Montgomery v. Marshall 
County, 129 N.W. 829. 152 Iowa 161. 


ed in taxable property being omit¬ 
ted by the assessor.—-Golden Val 

County v. Greengard’s Estate, 284 N 

W. 423, 69 ND. 171. 

67 . Ind.—Wall v. Thomas, 27 NE 
678, 1 Ind App. 232. 

68. Mo.—State ex rel. Davis v. Wal¬ 
den. 60 S.W.2d 24, 832 Mo. 680. 

61 C.J. p 801 note 31. 

09 . Md.—Monticello Distilling Co v 
Baltimore, 45 A. 210, 90 Md 416. 

61 C.J. p 801 note 32. 

Authority to increase valuations see 
infra 8 523. 

70. Ind—Reynolds v. Bowen, 37 N 
E. 962, 36 N.E. 756, 138 Ind. 434. 

61 C.J. p 801 note 83. 

71. Iowa.—Blondel v. Woodbury 
County. 212 NW. 835, 203 Iowa 
1099. 

72 . Iowa.—Snakenberg v. Stein, 102 
N.W 533, 126 Iowa 650. 

73. Nev—State v. Ernst, 65 P, 7, 26 
Nev. 113. 

74 . Okl.—Hamilton v. Haskell Inter¬ 
national Bank, 242 P. 858, 114 Okl 
28, followed in Hamilton v. Musko- 
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added consists of the estate of an insolvent, in 
the hands of a receiver. 84 

Omission by act of taxing agency. Officers or 
boards authorized to act in this connection may, in 
the absence of statutory limitations to the contrary, 
add property the omission of which is due to the 
fault of the primary assessing officers as well as 
that omitted by reason of the fault of the tax¬ 
payer. 86 The fact that an assessment has been passed 
on by a reviewing board does not, it has been 
held, preclude the officer or board authorized 
to make additions of omitted property from exer¬ 
cising that power by adding property not included 
in the assessment as reviewed and corrected. 86 
Where, however, a superior tribunal has decided 
that property is not taxable, a subordinate board or 
officer, although vested with the general power to 
add omitted property, has no jurisdiction to take any 
steps looking to the addition for assessment of prop¬ 
erty thus declared not to be taxable. 87 

Construction of statutes authorizing additions . In 
the construction of statutes with respect to the au¬ 
thority of officers or boards to add omitted prop¬ 
erty, the rule has been declared, contrary to the 
principles of construction generally applicable to the 
statutory powers of such agencies, that such stat¬ 
utes should be construed liberally in aid of the tax¬ 
ing powder. 88 

b. Addition and Assessment for Prior Tears 

Although some statutes have been held to author¬ 
ize the assessment of back taxes for former years on 
omitted property, authority to assess property because 
of its omission from taxation in previous years is not 
recognized in the absence of a statutory provision con¬ 
ferring it. 

Authority to assess property because of its omis¬ 
sion from taxation in previous years must be de¬ 
rived from some statute, and, in the absence of 
a statutory provision conferring it, such an exten¬ 
sion of the general power to add omitted property 


is not recognized. 89 The provisions of some of the 
statutes empowering officers or boards to add omit¬ 
ted property to the assessment list have been held 
not to be restricted in operation to the taxes of 
the current year but to authorize the assessment of 
back taxes for former years on such property, m 
the same manner and to the same extent as ad¬ 
ditions for the current year are authorized, 90 sub¬ 
ject, however, to such further regulations and lim¬ 
itations as may be specifically declared and made 
applicable to such addition of back assessments. 91 
Under other statutes, however, it has been held that 
the power of addition of any, or of particular, prop¬ 
erty by the designated officer or board is limited to 
property omitted for the current year, without any 
power to add for omissions prior thereto , 92 and it 
has even been held that, where such a limitation 
exists by statute, an unauthorized attempted addi¬ 
tion for prior years renders the whole addition 
void, even as to additions made for the current 
year; 93 but there is also authority to the con¬ 
trary. 94 

Omissions prior to adoption of statute, A stat¬ 
ute granting authority to include back taxes for 
prior years in the addition of omitted property will 
not, it has been held, be construed as retroactive, 
but should be given a prospective operation only, 95 
unless a legislative intent to the contrary is mani¬ 
fested by the terms of the statute. 96 So, also, where 
addition for an unlimited number of prior years 
has been authorized, it has been held that a statute 
limiting the power to a stated number of prior 
years will, in the absence of a legislative intent to 
the contrary, be held to operate prospectively only, 
on future additions, and not retrospectively, on ad¬ 
ditions already made. 97 

Property erroneously considered exempt. Where 
property was not assessed m a prior year because 
the assessors and the board of review erroneously 


84. Ill—Bond v Moore. 132 N.E 
777, 300 Ill 32 

85. Iowa—Talley v Brown, 125 N 
W. 248, 146 Iowa 360, 140 Am S R 
282. 

81 C J. p 802 note 47 

Land held by oounty under void tax 
deed 

N.D—Westland v Stalnecker, 35 N. 
W.2d 567, 76 ND 201. 

88. Iowa—Talley v Brown, 125 N. 
W. 248, 146 Iowa 360, 140 Am S R. 
282 

61 C.J. p 802 note 48. 

87. Ohio—State v. Fox, 177 N.E. 

652, 39 Ohio App. 465. 

61 C.J. p 803 note 49. 


88. Ind —Reynolds v. Bowen, 37 N. 
E 962. 36 NE 756, 138 Ind 434 

61 C J p 803 note 51 
Construction of statutes defining: au¬ 
thority of reviewing: boards and 
officers generally see supra 9 619. 

89. Ind —Parkinson v. Jasper Coun¬ 
ty Tel. Co., 67 N E. 471, 31 Ind.App. 
135. 

61 C.J. p 803 note 52. 

90. Ill —People ex rel. Schuler v 
Chapman, 19 N E 2d 351, 370 Ill. 
430 

61 C.J. p 803 note 53. 

91. Ark.—St Louis, etc., R. Co. v. 
Miller County, 55 S.W. 926, 67 Ark 
498. 

61 C.J. p 803 note 54. 
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92. Kan—Douglas County v. Lane, 
90 P. 1092, 76 Kan. 12. 

61 C J. p 804 note 55. 

93. Kan —Douglas County v. Lane, 
supra. 

94. Md —Baltimore, etc, R. Co. v. 
Wicomico County, 48 A 853, 93 Md 
113 

61 C J p 804 note 57. 

95. Ind —Hennel v. Vanderburgh 
County, 31 NE 462, 132 Ind 32 

61 C J. p 804 note 58. 

96. Ohio—Gager v. Prout, 26 N.E 
1013. 48 Ohio St 89. 

61 C.J. p 804 note 59. 

97. Tenn—Shelby County v. Missis¬ 
sippi, etc., R. Co., 16 Lea 401, 1 
SW. 32. 
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thought it was exempt, the board of review in 
succeeding years is without power to review the 
action of the prior board and assess the property as 
omitted property. 98 

c. Directing Assessor to Assess 

Under tome statutes the board, even though not 
vested with power Itself to add omitted property, may 
effectively direct the assessor to assess such property. 

In some jurisdictions, especially those where the 
reviewing board lacks authority to make an original 
assessment of property which it discovers to have 
been omitted from the roll, there are statutes pro¬ 
viding that it may direct the assessor to assess such 
property, and, under such statutes, the board, even 
though not vested with power itself to add, may 
effectively direct that an addition be made, the lat¬ 
ter being bound in such case to make the addition 
thus directed. 99 A direction to add property to the 
assessment of one who neither is nor claims to be 
the owner thereof is unauthorized and void. 1 When, 
despite the statute, the board makes the addition it¬ 
self rather than merely directing it to be made, it 
has been held that such action is a mere irregularity 
and may be waived by the taxpayer. 2 Even in the 
absence of any statutory grant of power to the 
board, regarding omitted property, it has been held 
that an addition made by the assessor is not in¬ 
valid because he complied thereby With an order of 
the board, since the added assessment is not that of 
the board but is his own act; 3 but the board, under 
such circumstances, has no real authority to direct 
an addition and, where such direction is in conflict 


with rules for assessment prescribed by an officer 
charged by law with the duty of instructing the as¬ 
sessors as to how assessments are to be made, a 
change in consequence of the board’s direction is 
void. 4 

Direction to amanuensis . Where an officer or 
board is authorized to add omitted property, the au¬ 
thority includes the power to direct another'person 
to make the correction, as amanuensis for the officer 
or body primarily vested with power, in which case 
such person’s action is not officially his but is of¬ 
ficially the action of those directing him, and valid 
to the same extent as if made directly by them 5 

§ 522. - Remission of Tax and Striking 

Names or Property 

In the absence of statutory provisions conferring 
power to cancel or set aside taxes, no such authority Is 
vested in an officer or reviewing board, although under 
some statutes such officers or boards are empowered to 
cancel, strike off, or remit taxes In specffled instances 
or on specified grounds. 

In the absence of statutory provisions conferring 
power to cancel or set aside taxes, no such authority 
is vested in an officer or reviewing board, 6 and any 
action under such an assumed power is a total nullity 
without any effect on the assessment. 7 

Where statutory provisions empower designated 
officers or boards to cancel, strike, or remit taxes 
in certain specified instances, or on certain specified 
grounds, the officers or boards named have powci 
to cancel taxes under the circumstances and to the 
extent provided by statute, 8 as, for instance, where 


98. Ill —People ex rel Harding v. 
Atwater, 1 N E 2d 46. 362 Ill 546 

99. Mont—Cosier v. McMillan, 66 P. 
966, 22 Mont. 484 

61 C.J p 804 notes 61. 62. 

1. Nev.—State v. Ernst, 66 P 7, 25 
Nev. 113 

2. Mont—Cosier v McMillan, 66 P 
965, 22 Mont 484 

3 . Tex.—Connor v. Waxahachie, 13 
S W 30—Ferris v. Kimble, 12 S.W. 
689, 75 Tex 476. 

4. Tex —Cook v Galveston, etc , R 
Co , 24 S W. 544, 5 Tex Civ App 644. 

5. N Y.—People v. Schoonover, 62 
N.Y S. 180, 47 App Div. 278, affirm¬ 
ed 60 NE. 1118, 166 N.Y, 629. 

Mode of making corrections general¬ 
ly see infra 9 644. 

0. N C —Town of Rockingham >v. 
Hood, ex rel. Bank of Pee Dee, 169 
SE 191, 204 N.C 618—Chowan 

County v Commissioner of Banks, 
163 S.E. 808, 202 N C. 672 
61 C.J. P 805 note 69 
Setting aside assessment by court 
see infra IS 563, 584. 


7. Cal—People v Ashbury, 44 Cal 

616. 

8. Pa—In re Walker’s Appeal, 44 

Pa Super 145 

Cl C J. p 805 note 79 

Tax on realty 

(1) Statute providing that board 
may remit taxes illegally assessed 
must be considered in light of stat¬ 
ute giving board power to exercise 
authority to remit taxes against real¬ 
ty if illegally assessed or assessed 
because of negligence or error, and 
therefore, board has jurisdiction of 
tax Questions, otherwise than by ap¬ 
peal, only with respect to realty.— 
National Tube Co. v Ayres, 89 N.E 
2d 129, 152 Ohio St 255 

(2) Under statute giving board au¬ 
thority to remit taxes against real¬ 
ty, authority of board Is determined 
by nature of tax in question rather 
than by nature of property assessed 
as it may be finally determined — 
National Tube Co. V. Ayres, supra. 

(3) Whore property is added to 
duplicate as realty by county auditor, 
and, as a result thereof, real estate 

1006 


property assessment of owner of 
property has been increased, the add¬ 
ed taxes are in the nature of real 
estate taxes, and board has original 
jurisdiction to hear complaints con¬ 
cerning such taxes, even though it 
subsequently may be determined that 
property should not have been added 
because personal in nature—Nation¬ 
al Tube Co v Ayres, supra—Appli¬ 
cation of National Tube Co, Ohio B 
T A, 98 NE2d 78 

(4) The rule prohibiting remission 
of taxes and penalties which have ac¬ 
crued bv reason of a fundamental er¬ 
ror of judgment on part of county 
auditor in the valuation of read prop¬ 
erty does not negative the power of 
the board of tax appeals under stat¬ 
ute to remit taxes and penalties by 
reason of an illegal and erroneous 
assessment of real property.—Appli¬ 
cation of Mulholland, 16 Ohio Supp 
103. 

(5) Increasing the assessment on 
petitioner's property without notice 
did not constitute a fundamental er¬ 
ror of judgment, but assessment was 
illegal in consequence of negligence 
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a person has been assessed for property which he 
does not own and for which he is, therefore, not 
liable,® or where the property has been conveyed 
to the state after assessment, 10 or in cases of 
double taxation 11 or taxation of exempt property 12 
and under some statutes a designated board or of¬ 
ficer has authority to strike from the assessment 
rolls property assessed on an ad valorem basis, 
which is not subject to ad valorem tax. 18 Where 
statutes impose on the board the duty to see that no 
property is illegally or improperly exempted from 
taxation, the board also owes the duty to see that 
no exempted property is illegally or improperly 
taxed, 14 and has the power and duty to consider an 
application to exempt property from taxation and 
remit taxes thereon 15 Even though the power to 
strike exempt property from the assessment is given, 
an attempt to strike off property not in fact exempt 
is not sustainable under such power. 16 Where a 
board is vested with the duty to extend the taxes 
on the roll and is empowered to correct any errors 
in its own action, it has been held that the power 
is given to cancel taxes wrongfully extended 17 The 
duty of the board to remit unpaid taxes on the 
capital stock of a failed bank exists under statutes 
so requiring it to act, even though the stockholders 
of the bank also petition for a refund of taxes al¬ 
ready paid, which was not contemplated by the 
statute. 18 

Where limited authority is given, the power exists 
only within the limitations prescribed by statute, 
as where stipulated conditions precedent have been 
fulfilled; 19 and, where the power is given with 
respect to improper assessments of a designated 


class or character, the particular tax the cancella¬ 
tion of which is sought must fall within the enu¬ 
merated classes 20 As to particular assessments, 
such as supplemental assessments, which the board 
is, by statute, given the power to discharge, the board 
has full power of remission or cancellation, 21 and 
a board empowered both to adjust valuations and 
to discharge taxes does not exhaust its powers by 
granting a reduction of valuation, and may sub¬ 
sequently reconsider the assessment and cancel the 
tax. 22 It has been held that, although the statutory 
terms merely provide that the board “may” cancel 
the tax, nevertheless whether it shall be canceled 
is not discretionary matter, but the board is under 
a duty to cancel, where the circumstances are such 
as bring a tax within the situation covered by the 
statute. 28 

The power conferred by statute to refund a tax 
once paid has been held not to carry with it by 
implication the power to cancel the tax before pay¬ 
ment; 24 nor does the power to correct clerical 
errors in the assessment enable those empowered to 
make such correction to cancel or strike off taxes. 25 
Statutory provisions with respect to the remission of 
taxes on assessments made by the assessor have 
been held to have no application to assessments of 
omitted property by other officers or boards au¬ 
thorized to add such property for assessment 26 
A board authorized to deduct certain of the taxpay¬ 
er’s debts from his assessment cannot deduct debts 
of any kind other than that described. 27 

The power to remit taxes, when conferred by 
statute, gives no authority to the person or body 
thus empowered to reduce the valuation of the 


or error within meaning: of statute 
authorizing: board to remit such tax¬ 
es.—Application of Mulholland. su¬ 
pra. 

9. Mont—Missoula First Nat Bank 
v Bailey. 39 P. 83, 16 Mont 301. 

10. Cal —People v Board of Sup’rs 
of Calaveras County, 15 P 2d 209, 
126 Cal.App. 670. 

11. Va—Lynchburg v. Taylor, 167 
SE 718, 166 Va 73. 

61 C.J. p 805 note 80 

12. N.J —Jersey City v. Tax Board 
of Equalization, 65 A. 903, 74 N.J. 
Law 882. 

61 C.J. p 805 note 81. 

Property held not exempt so as to 
warrant remission, where devise 
of property to city for park purposes 
was accepted, but property was not 
used exclusively for public park pur¬ 
poses on and prior to tax Hen date — 
Application of City of Cincinnati, 15 
Ohio Supp. 141. 


13. Okl —Board of Com’rs of Okla¬ 
homa County v. State Board of 
Equalization, 8 P.2d 732, 155 Okl 
183 

14. Ohio—New Orphans* Asylum of 
Colored Children of Cincinnati v. 
Board of Tax Appeals, 80 N.E.2d 
761, 150 Ohio St 219 

18. Ohio—New Orphans* Asylum of 
Colored Children of Cincinnati v 
Board of Tax Appeals, supra. 

18. S D —Grigsby v. Minnehaha 

County, 62 N W. 105, 6 S.D. 492. 

17. NT—-Buffalo Mut Gaslight Co 
v Erie County, 39 NE 86, 144 N.Y. 
228 

18. Iowa —Brunner v. Floyd County, 
284 N.W. 814, 226 Iowa 583 

19. Cal —People v. Ashbury, 46 Cal 
523. 

61 C.J. p 805 note 71 

20 . Okl —In re Assessment of El 
Reno First Nat. Bank, 166 P. 883, 
64 Okl. 208. 

61 C.J. P 805 note 72. 
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21. Nev—State v. Ormsby County, 
7 Nev. 392. 

22. Nev —State v. Ormsby County, 
supra 

40 C J. p 1487 note 9 [a], [b]. 

23 . Cal.—City of Los Angeles v. 
Board of Sup’rs of Mono County, 
292 P. 639, 108 Cal App. 656. 

24 . N.T.—Buffalo Mut Gaslight Co. 
v. Erie County, 39 N.E. 86, 144 N. 
Y 228. 

Refunding taxes after collection see 
infra 631-633 

25. NY —In re Trustees of Delhi, 
124 N.Y.S. 487, 139 App Div. 412. 

61 C.J. p 805 note 75. 

26 . Or.—Kirkwood v. Ford, 56 P 411, 
34 Or. 552. 

61 C.J. p 805 note 76. 

27. Conn.—Cheney v. Essex, 76 A 
1098, 83 Conn. 493. 

i 61 C.J. p 805 note 77. 
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property. 28 It has been held that, where a certain 
officer is authorized by statute to remit taxes up 
to a certain amount, above which he is required to 
act with other designated officials as a board for 
remission, the authority of the board is no different, 
except as to the matter of jurisdictional amount, 
from that of the officer when acting alone. 28 

Abatement of tax . Under some statutes the state 
tax commission has discretion to grant abatement 
of taxes when such abatement is approved by the 
board of review. 80 Where a statute empowers the 
tax commissioner to authorize the assessors to abate 
such uncollected taxes as he deems should be abated, 
the power is to be exercised solely in the public 
interest, and a taxpayer, merely because of his 
private interest, cannot compel either the commis¬ 
sioner or the assessors to act or to grant an abate¬ 
ment. 81 Under statutes creating a remedy of abate¬ 
ment by application to the board of assessors, with 
right of appeal, by a person aggrieved by refusal of 
the assessors to abate, to the county commissioners, 
or, in the alternative, to the board of tax appeals, 
the board of tax appeals has no jurisdiction to enter¬ 
tain proceedings for relief by abatement begun at a 
time later than, or prosecuted in a manner different 
from, that prescribed by the statute; 82 and the 
board has no jurisdiction on appeal from the as¬ 
sessors to abate a tax which the assessors had no 
jurisdiction to abate; 38 nor can the court enlarge 
the jurisdiction conferred by the legislature on the 
board. 84 A statutory amendment authorizing abate¬ 


ment of a tax on realty, although no list of personal 
property had been seasonably filed as required by the 
amended act, applies to an application for abatement 
made after its effective date, although the time for 
filing the list of personalty has expired before that 
date, 86 and the board may abate the tax thereunder 
even in the absence of a finding of reasonable ex¬ 
cuse for the delay. 86 
• 

§ 523. - Change of Valuation or Amount 

of Tax 

a. In general 
b Increase 
c. Reduction 

a. In General 

Under statutes conferring on boards for the review 
and correction of assessments authority to adjust, cor¬ 
rect, or change the valuations returned by the assessing 
authorities, the power to equalize or change valuations, 
either by adding or subtracting, has been recognized and 
declared in general terms by the courts, and it Is the 
duty of the boards, under such provisions, to place their 
own valuations on property, and they are not limited to 
valuations stated by the assessors or taxpayers. 

Where statutes creating boards for the review and 
correction of assessments and defining their powers 
confer on them the authority to adjust, correct, or 
change, by addition or subtraction, the valuations 
returned by the assessing authorities, the power of 
such boards to equalize or change valuations, ei¬ 
ther by adding or subtracting, has been recognized 
and declared in general terms by the courts 87 Un- 


28 . Ohio.—Black v Hagerty, 54 N 
E. 527, 60 Ohio St. 651. 

29. Ohio—Black v. Hagerty, supra 

30. Minn —In re Calhoun Beach 
Holding: Co, 287 N.W. 317, 205 
Minn 682. 

Power of reviewing: board or officer 
to reduce valuation or tax see in¬ 
fra | 523 c 

Abatement held not abuse of discre¬ 
tion 

Minn—In re Calhoun Beach Holding 
Co., 28*7 N.W 317, 205 Minn. 682. 

31. Mass.—Cod man v. Assessors of 
Westwood, 35 N.E 2d *62, 309 Mass. 
433. 

32. Mass —Board of Assessors of 
City of Boston v. Suffolk Law 
School, 4 NE.2d 842, 295 Mass. 
489. 

Application not in required form 

Board is without Jurisdiction to 
grant abatement, and appeal from 
assessors should have been dismissed 
for want of Jurisdiction where it did 
not appear that taxpayer’s applica¬ 
tion for abatement was In writing 
on form approved as required by 
statute.—Board of Assessors of City 


of Boston v Suffolk Law School, 4 

NE 2d 342, 295 Mass 489 

33. Mass —Board of Assessors of 
City of Boston v. Suffolk Law 
School, supra 

34. Mass —Board of Assessors of 
City of Boston v. Suffolk Law 
School, supra 

35. Mass.—Wynn v Board of As¬ 
sessors of Boston, 183 N.E. 528, 
281 Mass 245. 

36. Mass.—Wynn v. Board of As¬ 
sessors of Boston, supra. 

37. Cal.—Rancho Santa Margarita v 
San Diego County, 26 P.2d 716, 
135 Cal.App. 134. 

Fla.—Sanders v. Crapps, 45 So.2d 
484—Lee v. Booker & Co., 146 So. 
546, 108 Fla. 534. 

Ill —People ex rel. Tennyson v. Tex¬ 
as Co., 92 N.E.2d 142, 406 Ill. 120. 

Neb.—Application of Homan, 8 N.W. 
2d 650, 141 Neb. 400. 

N J.—Riverview Gardens, Section 

One v. Borough of North Arlington, 
87 A.2d 425, 9 N.J. 167—City of 
New Brunswick v. Middlesex Coun¬ 
ty Equalization Table, 63 A*2d 641, 
25 N.J.Misc. 353. 
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Ohio —Snook-Velth Lumber Co v 
Tax Commission, 7 Ohio Supp. 180 
Pa.—Commonwealth v. Western 

Maryland R Co, Com PL, 63 
Dauph Co 153—Petition of Green¬ 
berg, Com Pl„ 36 Mun L.R. 28. 

Tex —Rosch v. First Sav. & Loan 
Ass’n, Civ.App, 203 S W 2d 1006 
—W T Waggoner Estate v. Elet- 
tra Independent School Dist, Civ 
App , 157 S W 2d 721, affirmed Elec- 
tra Independent School Diet. v. \V 
T Waggoner Estate, 168 S W 2d 
645, 140 Tex. 483—Harris County 
v Bassett, Civ.App, 139 S W 2d 180, 
error refused—Crocker v Santo 
Consol. Independent School Dist, 
Civ App , 116 S W 2d 750, error dis¬ 
missed 

61 C.J. p 806 note 91. 

(Dleerlmiaatioa. 

Whether assessments were dis¬ 
criminatory as to bank's personalty 
and whether they resulted in unequal 
taxation were the issues before the 
board of equalization and it was 
within the power of the board to 
correct the alleged discriminatory as¬ 
sessment.—Bank of America Nat. 
Trust A Sav. Ass'n v. Mundo, 229 P. 
2d 345, 37 Cal.2d L 
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der some statutes the jurisdiction of the board is 
limited to hearing complaints relating to the valua¬ 
tion and assessment of property for the current 
year, 38 and the board has no power in a subsequent 
year to review an assessment and increase or dimin¬ 
ish it, 89 particularly where the taxes extended there¬ 
on have been fully paid. 40 Unless the powers con¬ 
ferred on the board are limited by a reference to the 
powers possessed by assessors, the authority of the 
board to change valuations is not limited by the 
assessors' powers m that respect. 41 In exercising 
the power to alter valuations, the board is not so 
much to consider the methods of the assessor in 
reaching his conclusions as it is to consider the 
result of the assessment as returned. 42 

It is the duty of the boards, under such provisions, 
to place their own valuations on property 43 and they 
jire not limited to valuations stated by the assessors 
or taxpayers 44 However, they must comply with 
and may not disturb the aggregate valuations estab¬ 


lished by competert authority, 45 and their power is 
limited under some statutes to raising or lowering 
valuations of specific items or individual assess¬ 
ments of property within a class, without the fur¬ 
ther right to change the valuation of any class as 
a whole or of the whole assessment roll. 45 Where 
a board is specially constituted to deal with a par¬ 
ticular kind of property assessed separately, it 
may not change the aggregate valuation of, or 
specific valuations within, that assessment, with 
respect to property otherwise assessed, so as to 
bring such valuations into line with those on such 
other property, but is confined to revaluation of the 
several items of the separate assessment with each 
other. 47 

Requirement of uniformity as limit on power . 
In making changes of valuation, reviewing boards 
are limited to the requirement of equality and uni¬ 
formity, and their alterations must be such as pre¬ 
serve or secure conformity of the valuations with 


Purpose and effect of statutes relat¬ 
ing* to preliminary or final as¬ 
sessments or certificates 

(1) The purpose of the provision 
of the statute authorizing the waiv¬ 
er by a taxpayer of the time limit 
after which a preliminary assess¬ 
ment certificate shall become Anal 
is to enable the taxing authorities to 
investigate fully any claim by the 
taxpayer for deduction or reason for 
increasing the returned valuation — 
Willys-0\ crland Motors v Evatt, 48 
N E 2d 468, 141 Ohio St 402 

(2) The purpose of a final assess¬ 
ment or certificate is to correct any 
error or omission which the taxing 
authorities have discovered or al¬ 
lowed in the preliminary certificate 
and if no errors or omissions are 
found and no appeal is taken from 
the preliminary assessment, such as¬ 
sessment becomes final automatically 
on expiration of the original or ex¬ 
tended time limit —Willys-Overland 
Motors v Evatt, supra 

(3) Where taxpayer in his returns 
for 1937 and 1938 listed depreciated 
book value of personalty, and there¬ 
after waived the two-year time limit 
for making a corrected or final as¬ 
sessment certificate by the tax com¬ 
missioner, such waiver extending the 
time indefinitely, and after expira¬ 
tion of the time limit, taxpayer filed 
a claim for a final assessment of his 
property for 1937 and 1938, his pre¬ 
liminary assessment would become 
final on termination of the litigation. 
—Willys-Overland Motors v. Evatt, 
supra. 

38 . Ohio—Swetland Co. v Evatt. 87 

N.E,2d 601, 139 Ohio St 6. 

Okl.—Peterson v. Roberts, 100 P 2d 

431, 186 Okl 496—Ivester v. State 
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ex rel Gillum, 83 P 2d 193, 183 Okl. 
519 

Approval and filing of assessment 
rolls 

Tax commission, after having re¬ 
viewed and approved assessment 
rolls and permitted them to be filed 
in recorder’s office and with tax col¬ 
lector, could not thereafter change 
valuations —Frost Lumber Indus¬ 
tries v. Pickel, 159 So 316, 181 La 
180—Southern Amusement Co v City 
of Jennings, 157 So 720, 180 La 800, 
conformed to, App , 157 So 724, fol¬ 
lowed in Southern Amusement Co v 
Funderburg, 157 So 725, and Gayle v. 
Reid, 157 So 725. 

39 . Ill —People ex rel McDonough 
v. Birtman Electric Co, 194 NE 
282, 359 Ill 143. 

Okl —Peterson v Roberts, 100 P 2d 
431, 186 Okl 496—Ivester v State 
ex rel Gillum, 83 P 2d 193, 183 Okl. 
519. 

40 . Ill —People ex rel. McDonough 
v Birtman Electric Co, 194 NE 
282, 359 Ill. 143 

41. Ill—People v Keogh, 137 NE 
816, 306 111 323. 

42 . Neb.—State v. Karr, 90 NW 
298, 64 Neb 514. 

43 . N J —Delaware, L. & W. R Co. 
v. City of Hoboken, 91 A.2d 739, 10 
NJ. 418 

Ohio—Higbee Co v. Evatt, 43 NE 2d 
273, 140 Ohio St 325 
61 C J. p 806 note 96 
Duty of determining value of prop¬ 
erty and fairness of assessment is 
confided to the appropriate county 
board of equalization—Bank of 
America Nat. Trust A Sav. Ass’n v 
Mundo, 229 P 2d 345, 37 Cal.2d 1— 
Universal Consol. Oil Co. v. Byram, 
153 P 2d 746, 25 Cal 2d 353. 
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Market value 

A statute Imposing on board of re¬ 
vision duty to determine whether 
property “has been valued at a sum 
or price not less than the same would 
bring after full public notice at a 
public sale" means market value — 
In re Hudson Coal Co, 193 A 8, 327 
Pa. 247 

44 . Pa—Rees v. City of Erie, 90 A 
58, 243 Pa 189 

61 C J p 806 note 97 

45 . Miss —Taylor v State, 83 So 
810, 121 Miss. 771 

46 . Cal —Rittershacher v. Board of 
Sup’rs of Los Angeles County, 32 
P 2d 135, 220 Cal 535, certiorari de¬ 
nied 55 SCt 107, 293 U.S 592, 79 
LEd 686 

61 C J. p 807 note 99 
Horizontal decrease of valuations see 
infra subdivision c of this section 
Horizontal increase of valuation see 
infra subdivision b of this section 

Xn. Ohio 

(1) Under the controlling statutes 
the county board of revision did not 
have jurisdiction to grant a horizon¬ 
tal reduction in the valuation of all 
lands in city —Council of City of 
Bellaire v. Belmont County Board of 
Revision, 6 Ohio Supp 195. 

(2) The only officers having au¬ 
thority to make a horizontal or blan¬ 
ket increase or reduction by percent¬ 
age rate in the taxable Valuation of 
real property is the board of tax ap¬ 
peals.—Council of City of Bellaire v 
Belmont County Board of Revision, 
supra. 

47. Va—Lynchburg v. Taylor, 157 S. 
E. 718, 156 Va. 73. 

61 C J p 807 note 1. 
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that requirement; 4 ® and, farther, where a particular 
uniform basis of valuation, such as the actual full 
value or some percentage or proportion thereof, is 
prescribed by statute, the board is under the duty 
of making alterations so as to secure valuation on 
the basis thus provided. 4 ® 

What valuations may be changed. Unless altered 
by some constitutional or statutory provision to the 
contrary, where the power is given generally or 
is m terms conferred as to any or all property, the 
power to change valuations exists regardless of the 
nature of the property involved, 60 and, similarly, 
where the power is given generally as to personal 
property, the board may change valuations what¬ 
ever the nature of the personalty involved 51 Where, 
however, the constitution or statutes specially pro¬ 
vide for the separate assessment and review of 
some classes of property, withdrawing them from 
the general system of taxation and confiding their 
taxation exclusively to distinct agencies, boards 
vested with the power of review and correction 
generally are without authority to change any of 
the valuations specially established by the appro¬ 
priate agencies, 62 while boards authorized to change 
the valuations of such separately assessed property 
are limited to acting on and altering valuations of 
property falling within the class thus separately pro¬ 
vided for by statute. 58 Where the power of altera¬ 
tion is given only as to valuations made later than 
a certain designated time or than the performance 
of described action, valuations prior thereto are not 
subject to be changed. 54 The power to alter valua¬ 
tions, other circumstances being such as to permit 
of its exercise, has been held not to be restricted to 
changing valuations made by assessors but to ex¬ 
tend as well to valuations established at some prior 
time by the board itself; 65 but such rehearing and 


revaluation cannot be had at a meeting subsequent 
to the time fixed by law for the board's action to be¬ 
come final. 66 

Change by items or en masse . According to some 
authority, the board, in altering valuations, is not 
confined to changing the value for taxation of spe¬ 
cific items of property but may raise or lower the 
gross amount of an individual taxpayer's assess¬ 
ment in the aggregate, at least where the assess¬ 
ment as originally returned was not itemized, 57 
but it has been held that, where an itemized assess¬ 
ment is before the board, its power to alter valua¬ 
tions is limited to changing the valuation of the 
items and does not extend to a general change of 
the aggregate valuation with no allotment of the 
changes to particular items. 68 

Changes of periodical general assessment during 
continuance of period . Where statutes provide for 
a periodical general assessment of property and 
further provide that the valuations then placed on 
property shall, to a certain extent, be taken as the 
valuation for assessment purposes until the next 
periodical assessment, except as certain described 
changes in the condition of the property shall 
authorize a change of the valuations, the existence 
and extent of power in the reviewing boards to 
alter valuations between the times when periodical 
assessments are made depend on the terms of the 
statutes. 50 Similarly, where by statute a particular 
assessment is approved and the valuation thereby 
adopted is declared to be the basis of assessment 
for a certain number of years, except for subsequent 
changes according to law, it has been held that a 
reviewing board cannot alter the valuation of prop¬ 
erty as fixed by such assessment during the period 
for which the assessment was approved. 00 Although 


48. Pa.—In re Assessment of Irwin 
Basin Coal Lands, 17 Fa.Dlst. 825. 

Requirement of equality and uni¬ 
formity of taxes generally see su¬ 
pra fifi 21-38. 

49. Pa.—In re Assessment of Irwin 
Basin Coal Lands, supra. 

50. Kan —Braden ▼. Union Trust 
Co, 25 Kan 362 

61 C J. p 807 note 5. 

51. Wis.—State v. Gaylord, 41 N.W. 
618, 73 Wis 306 

61 C J. p 807 note 6 

52. Ark.—Dickinson v. Housley, 197 
S.W. 25, 130 Ark. 259 

61 C,J. p 807 note 7. 

53. Va.—Lynchburg v Taylor, 157 S. 
B. 718, 156 Va. 73. 

61 C.J. p 807 note 8. 

54. N C.—Sudderth v. Brittain, 74 
N.C. 548. 


55. Mass —Lowell v. Middlesex 
County, 25NE 469, 152 Mass. 372, 
9 LEA. 356. 

61 C J. p 807 note 10. 

56. Fla.—Sparkman v. State, 71 So. 
34, 71 Fla 210. 

Time and place for action by board 
see infra g 526. 

57. Hawaii —In re Taxes Maul Agri¬ 
cultural Co., 34 Hawaii 515. 

Wis—Cramer v. Milwaukee, 18 Wis. 
257. 

58. Ark—Nashville Lumber, Co. v. 
Howard County, 115 S.W. 936, 89 
Ark. 53. 

61 C.J. p 807 note 13. 

59. N.M.—Corpus Juris quoted la 
Vermejo Club v. French, 85 P.2d 
90, 93, 43 N.M. 45. 

61 C J. p 808 note 15. 

Statute held to ooufer mo power 
(1) Under statute empowering as¬ 
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sessors to value real property for tax 
purposes once every four years, stat¬ 
ute empowering county equalization 
boards to revalue property except 
where the valuation is fixed by law 
confers no power on the board to al¬ 
ter for intervening years the valua¬ 
tion of real property fixed for four- 
year period.—Vermejo Club v. 
French, 85 P.2d 90, 43 NM. 45. 

(2) So, where no appeal was taken 
from assessment of land in 1934, the 
state tax commission did not have 
jurisdiction to order assessor to re¬ 
classify acreage in 1937 to allow for 
value of timber which was not In¬ 
cluded in the previous valuation — 
Vermejo Club v. French, 85 P.2d 90, 
43 NM. 45. 

60. N M.—Corpus Juris quoted in 

Vermejo Club v. French, 85 P.2d 

90, 98, 43 N.M. 45. 
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assessments are made periodically to continue for 
a definite time, if the power to change valuations 
given in general terms to the board is unrestricted 
by any specific limitations with respect to the con¬ 
tinuing assessment, such power of alteration is the 
same in any year and the board may make altera¬ 
tions in any intermediate year subject only to the 
general limitations on the power of alteration C1 
Under a statute authorizing the board to revalue 
and reassess the property in any yeaT after the year 
in which an assessment has been made where it finds 
the property has changed in value, it is a condition 
precedent to any inquiry that it be shown that the 
valuations have changed since the assessment year, 
and the change must be of the property involved in 
the appeal, and not of some other property , 62 there 
can be no revaluation or reassessment by the board 
in any subsequent year unless such a change has 
been established. 63 

Change for limited time . Although possessing 
power to change valuations, a reviewing board may 
not limit the change to a stated time only and, if 
it purports to do so, the attempted time limitation 
being void, the changed valuation will take effect 
and continue until a subsequent valid alteration by 
competent authority. 64 

Effect of invalid alteration. If a board or officer 
attempts to alter a valuation but the change made 


is invalid, the valuation placed on the property 
before the attempted change remains the one at 
which the property is to be assessed. 66 

b. Increase 

A reviewing board or officer le not ompowered to 
increase valuations for assessment unless authorized to 
do so by statute, but under statutes conferring such 
authority, the conduct of such officers or boards in In¬ 
creasing valuations under the circumstances and to the 
extent provided by statute has been declared and recog¬ 
nized to be within their powers. 

A reviewing board or officer is not empowered to 
increase valuations for assessment unless authorized 
to do so by statute, 66 and m a few jurisdictions the 
powers of reviewing boards have been declared not 
to be extended, by the prevailing statutes, to the 
increasing of valuations, 67 but under statutes pro¬ 
viding that the boards of review or designated of¬ 
ficers may raise or increase valuations for assess¬ 
ment, or that the boards or officers may increase 
or decrease, change or alter valuations for assess¬ 
ment, the conduct of such officers or boards in in¬ 
creasing valuations under the circumstances and to 
the extent provided by statute has been declared and 
recognized to be within their powers. 68 Where the 
power to increase is conferred generally without 
limitation to certain kinds or classes of property 
and without exception of classes or kinds of prop¬ 
erty, no exception will be made by judicial con- 


N C —Cannon Mfg Co. v Cabarrus 
County Com’rs, 112 SB 250. 183 
NC 553 

61. Kan—Kansas Flour Mills Co v 
Foster, 227 P 339. 116 Kan 628 

Duty to equalise 

Under statute, If rural property, 
assessed In even-numbered year, was 
Improved more than one hundred dol¬ 
lars in value after assessing time 
and before books were closed for the 
following: year's assessment, it was 
duty of equalization board to equalize 
such improvements —State v F W 
Burford Co, 156 S W 2d 806, 203 Ark 
399 . 

62, Iowa.—Simmons Warehouse Co 
v. Board of Review of Sioux City, 
294 N.W. 286, 229 Iowa 191. 
Purpose of enactment was to per¬ 
mit a change in an assessment in any 
vear after the year in which an as¬ 
sessment has been made —Simmons 
Warehouse CO. v. Board of Review of 
Sioux City, supra. 

Limitation on Jurisdiction of board 
Under statute concerning revalua¬ 
tion and reassessment of real estate 
by loca,! board of,review, the words 
“where it finds the same has changed 
in value” must be construed as a lim¬ 
itation on the enlarged jurisdiction of 
the board to make changes in assess¬ 
ments In any year after the year in 


which an assessment has been made 
—Simmons Warehouse Co v Board 
of Review of Sioux City, supra. 

63. Iowa—Commercial Merchants 

Nat Bonk & Trust Co v. Board of 
Review of Sioux City, 296 N.W 203, 
229 Iowa 1081—Simmons Ware¬ 
house Co. v Board of Review of 
Sioux City, 294 NW 286, 229 Iowa 
191 

64. Ill—People v. Keogh, 137 NE 
816, 306 Ill 323. 

65. N M —Corpus Juris quoted in 

Vermejo Club v French, 85 P 2d 90, 
93, 43 NM 45 
61 C J. p 808 note 19 

66. N M —Corpus juris quoted in 

Vermejo Club v. French, 85 r.2d 
90, 93, 43 NM 45 
61 C J p 809 note 21. 

Increase 

By restoration of amounts deduct¬ 
ed see supra 8 620 

Of valuation as incident to power 
of 

Coirection see supra § 520 
Reassessment see infra 8 524. 
Power’ 

Of appellnte boards to imrease 
valuations see infra 8 546. 

To increase valuations of assessed 
property under provisions as to 
addition of omitted property see 
supra 8 521 a. 

ion 


Personal property 

Statute authorizing board of equal¬ 
ization to increase value of property 
on tax roll does not apply to personal 
property on which taxes were paid to 
assessor; and, where taxpayer paid 
taxes to assessor, value of personal 
property for taxation could not be in¬ 
creased for current year, and addi¬ 
tional taxes could not be collected.— 
Scars, Roebuck & Co v Maricopa 
County, 17 P 2d 1096, 41 Ariz 304 
m 

67. Mass —Lowell v. Middlesex 

County, 16 NE 8, 146 Mass 403 

61 C J p 809 note 22 

68. Idaho—McGoldrick Lumber Co 
v Benewah County, 35 P.2d 659, 54 
Idaho 704 

Ill —People v. Southwestern Bell Tel 
Co, 36 N E 2d 862, 877 Ill. 303- 
People ex rel Gill v Jastromb, 11 
NE 2d 368, 367 Ill 348 
Iowa —Read v. Hamilton County, 3 
N W 2d 597, 231 Iowa 1256—Insur¬ 
ance Exchange Bldg v. Board of 
Sup’rs of Polk County, 300 N.W 
717, 231 Iowa 133. 

Ky—Hyden v. Breathitt Countv 
Board of 'Sup’rs, 51 S W 2d 441, 244 
Ky 505 

Ohio —Snook-Veith Lumber Co v 
Tax Commission, 7 Ohio Supp ISO 
61 C.J. p 809 note 25. 
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struction, but the board's power to raise is broadly 
inclusive. 6 ® Property not regularly or properly 
listed on the assessment roll, as well as that which 
is so listed, has been held within the purview of 
this authority to increase valuations. 70 

The power, where it exists, has been held properly 
exercisable to add valuations to the land of one 
taxpayer to compensate for deductions made from 
others' property because of excessive valuation; 71 
but, under such circumstances, it has been held 
that the increase should be limited to an addition 
of the proportionate amount of the total necessary 
to balance the deduction, and any further increase, 
based on that situation, is unauthorized. 72 Under 
statutes giving the local board power to increase 
valuations of assessments made prior to its meeting, 
and the county board the power to increase valua¬ 
tions subsequent to the local board meeting, an in¬ 
creased valuation placed by the county board on 
property assessed before the local board's meeting 
is in excess of the county board's jurisdiction, and 
hence void. 72 

Unless the statutes expressly extend the power to 
increase valuations to assessments for prior years, 74 
the officer or board of review, it has been held, is 
limited in the power of increasing valuations to the 
current year and cannot raise the valuations of 
assessments for prior years, 75 at least in the absence 
of fraud affecting such prior assessments. 76 More¬ 
over, even as to the current year, no valid increase 
can be made after the expiration of the time fixed 
by statute for the exercise of the board's functions 
with respect to the change of valuations; 77 and, 
hence, where the power is conferred to alter valua¬ 
tions before the tax becomes due, no addition can 
be made to the valuation of property whereon the 
tax has become due prior to the attempted in¬ 
crease. 78 

Periodical general assessments. Where a general 


assessment is periodically made to continue in force 
for a number of years thereafter, the assessment, 
although determined m one year, being the assess¬ 
ment for each of the succeeding years for which it 
runs, is subject in any such year to be increased 
in valuation for the current year and the remaining 
years of the period, in the absence of statutes re¬ 
stricting or denying such right of increase. 79 Fur¬ 
thermore the board has power to increase in inter¬ 
mediate years where the statute places certain re¬ 
strictions on the power of assessors to make changes 
m such years but expressly provides for change by 
the board in any year, since the restrictions on the 
assessors are not applicable to the board. 80 Where, 
however, the board's power to change valuations 
intermediate the years when the periodical assess¬ 
ment is made is restricted or confined by statute to 
certain described cases, it can increase the valua¬ 
tions established by such assessments to the extent 
provided by statute and to that extent only. 81 Un¬ 
der such statutes it cannot raise valuations mcrcl) 
by reason of the fact that growth and development 
in the taxing district have raised the value of 
property throughout the district generally. 82 Where 
the statute gives the power to alter valuations in 
the event of gross inequalities, it has been held that 
this authority is limited to inequalities at the time 
of the making of the periodical assessment and that 
inequalities subsequently arising, from causes not 
particularized in the statute, give the board no 
power to increase valuations for the purpose of 
avoiding such inequalities; 83 but, where the board 
is given power in case of apparent gross error in 
undervaluation to increase the valuation at its an¬ 
nual meetings, a great discrepancy between the 
actual value and the assessed value authorizes it 
to make increases. 84 

Horizontal increase . While there is some author¬ 
ity holding that the board's power to increase val- 


69. Wis —State v. Gaylord, 41 N.W. 
518, 78 Wis. 806. 

70 Nev.—State ▼. Meyers, 46 P. 51, 
28 Nev. 274. 

71. Ohio.—Mooney v. Richardson. 11 
Ohio Cir.Ct.,N.S., 111. 

61 C.J. p 810 note 28. 

72. Ohio.—Mooney r. Richardson, 
supra. 

73. Ill.—Coolbaugh r. Huck, 86 Ill. 
600. 

74. Tenn.—Smoky Mountain Land, 
etc., Co. v. Lattlmore, 105 S.W. 
1028, 119 Tenn. 620. 

61 C.J. p 810 note 30. 

73. Ill.—Barkley v. Dale, 73 N.E. 

325, 213 Ill. 614 
61 C.J. p 810 note 81. 


Supplemental assessment based on 
increase by board 

(1) Commissioner of revenue may 
make supplemental assessments, 
based on increase in valuation by 
board of equalization, only for cur¬ 
rent year.—Woodward v. City of 
Staunton, 171 S E. 590, 161 Va. 671. 

(2) Such assessment, including 
year preceding current year, is erro¬ 
neous.—Woodward v. City of Staun¬ 
ton, supra. 

76. Ill.—Warner v. Campbell, 87 N. 
E. 853, 238 111. 630. 

77. Fla.—8parkman v. State, 71 So 
34, 71 Fla. 210. 

78. N C.—Sudderth v. Brittain, 76 
N.C. 458. 


79. Kan—Kansas Flour Mills Co v. 
Foster, 227 P 339, 116 Kan. 528 

8a Ill.—People v. Southwestern 
Bell Tel. Co, 86 N.E 2d 862, 377 Ill 
303—People ex rel Gill v. Jas- 
tromb, 11 N.E.2d 368, 367 Ill. 348 

61 C.J p 810 note 38 

81. Miss—Hancock County v Sim¬ 
mons, 38 So. 337, 86 Miss. 30. 

61 C.J. p 810 note 39. 

82. Miss—Hancock County v. Sim¬ 
mons, supra. 

61 C.J. p 810 note 40. 

83. Ohio—Davies v. National Land, 
etc, Co., 81 N.E 755, 76 Ohio St 
407. 

84. Neb—Welch v. Douglas County, 
172 NW. 250, 103 Neb. 469, re¬ 
heard 173 N.W. 476, 103 Neb. 469. 
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uations is limited to increases of the assessments 
of particular persons so as to bring their valuations 
into line with those of other taxpayers and is a mere 
power of adjustment and equalization without any 
power to raise all valuations throughout the dis¬ 
trict a certain proportional amount, 85 it has been 
held by other authority that, where assessments 
are relatively equal but at much less than the true 
value of the property, the board cannot increase the 
valuation of one taxpayer’s property without in¬ 
creasing in proportion the valuation of the prop¬ 
erty of other taxpayers, 86 and that a horizontal in¬ 
crease of valuation throughout a district is permis¬ 
sible. 87 However, even where the power to make 
a horizontal increase of assessments generally exists, 
if it is given only on the express condition that the 
board shall act according to a certain prescribed 
procedure, the statutory condition must be met in 
order that the increase may be valid 88 It has been 
held that no horizontal increase may be made as 
to the property of part of the district only, leaving 
property in the other part unaltered, 86 even though 
by statute horizontal increases are specifically au¬ 
thorized. 90 

There is authority to the effect that the power 
to increase valuations throughout the district pro¬ 
portionately is not limited to general horizontal in¬ 
creases on all property whatsoever in the district, 
but permits the board to make horizontal increases 
by classes without increasing the valuation of other 
kinds of property. 91 It has even been held that 
there is a duty to make a horizontal increase of 
valuations where such an increase is required in 
order to bring the total valuations of the district 
up to the aggregate fixed by officials authorized to 
establish the aggregate valuation for taxation of 
property within the district. 92 


Extent of discretionary power of board . In de¬ 
termining to make an increase and the extent of 
the increase to be made, the board is vested with 
a wide discretionary power; 98 but its action must 
nevertheless be based on sound and sufficient rea¬ 
sons, and cannot be taken arbitrarily or capricious¬ 
ly 94 

Increased valuation designed as penalty . Despite 
its general power to increase valuations for assess¬ 
ment, a board is not authorized to make such an in¬ 
crease solely as a penalty for refusal to make dis¬ 
closures and without regard to the property held 
by the taxpayer. 95 

Addition by items or in gross. Except to the ex¬ 
tent that the power to increase valuations permits of 
horizontal increases throughout the district and 
thus compels a different rule, the power to increase 
valuations does not authorize the board to raise 
the aggregate valuation of a taxpayer whose as¬ 
sessment is itemized without more particular speci¬ 
fication, but is limited to making increases by means 
of additions to the several items; 96 but, where no 
itemized assessment is ever returned but only an 
assessment in gross, the board may raise the ag¬ 
gregate valuation of the assessment without clas¬ 
sification and specification of the raises; 97 and it 
has even been held that, where a number of items 
are assessed en masse with no specification of the 
values of the several items, increases in valuation 
by the board, stated to be on certain of the items, 
are unauthorized and void, in the absence of any 
action taken to have the gross valuation distributed 
among the various items by the assessor. 98 

Failure of assessor to change the valuations as 
listed by the taxpayer has been held not to destroy 


86. Neb—Kittle v. Shervin, 7 N.W 
861, 11 Neb 65. 

61 C.J. p 807 note 99. 

86. Wis.—Hixon y. Eagle River, 65 
N.W. 366, 91 Wis. 649 

87. Ill—People ex rel. Lunn v. Chi¬ 
cago Title & Trust Co, 100 N E 2d 
578, 409 Ill 505 

61 C J. p 811 note 45. 

88. Ill.—People v Schlitz Transfer 
Co. 164 N.E 702, 333 Ill. 333. 

61 C.J. p 811 note 46. 

89. Ill.—People v. Schlitz Transfer 
Co, supra. 

61 C.J. p 811 note 47. 

90. IU.—People v. Schlitz Transfer 
Co., supra. 

91. Minn.—State v. Erakine, 811 N. 
W. 329, 169 Minn. 381. 

61 C.J. p 811 note 49. 


99. Miss —Taylor v. State, 86 So 
810, 121 Miss 771. 

93. Ariz —Cochise County v. Copper 
Queen Consol Min. Co, 71 P 946, 8 
Ariz. 221. 

61 C.J. p 811 note 61. 

Necessity of basing action on evi¬ 
dence see infra $ 537 

Appraisement not meoessary 

The value of manufacturing and 
merchandise inventories, as returned 
by taxpayer, could be raised by state 
tax commission without an appraise¬ 
ment of the property.—Snook-Veith 
Lumber Co. v. Tax Commission, 7 
Ohio Supp. 180. 

94. Kan.—'Stanfield v. Boyd, 62 P. 
721, 10 Kan App 265. 

61 C.J. p 811 note 52 
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Increases held not arbitrary and un¬ 
reasonable 

Ill—People ex rel. Lunn v Chicago 
Title & Trust Co, 100 NE 2d 578, 
409 Ill 505 

Supplemental aeseesment on In¬ 
creased valuation held reasonable 

Va.—Woodward v. City of Staunton, 
171 S.E 690, 161 Va. 671. 

95. Ill—Condit v Widmayer, 68 N. 
E 1078, 196 Ill 623. 

98. Ark—Nashville Lumber Co. v 
Howard County, 115 S.W. 936, 89 
Ark 53 

61 C J p 811 note 55. 

97. Wis—Cramer v. Milwaukee, 18 
Wis 257. 

98. Ariz —Territory v. Copper Queen 
Consol Mining Co„ 108 P. 960, 13 
Ariz 198, affirmed 34 S.Ct. 546, 233 
US 87, 58 LEd. 863. 
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the p6wer of the board to increase valuations of 
the listed property." 

e. Redaction 

While officers or boards to whom no statutory au¬ 
thority to reduce valuations has been given cannot effec¬ 
tively make such a reduction, reviewing boards may make 
deductions from assessed valuations under the circum¬ 
stances and to the extent provided by statute. 

While officers or boards to whom no authority to 
reduce valuations has been given by statute cannot 
effectively make such a reduction, 1 under statutes 
empowering reviewing boards to add to, or sub¬ 
tract from, change, alter, or revise valuations or 
expressly and exclusively conferring on such boards 
the power to reduce valuations for assessment in 
certain cases, the boards may make deductions from 
assessed valuations under the circumstances and to 
the extent provided by statute. 2 So it has been 
held that the boards power to reduce valuations is 
coextensive with its power to increase valuations. 3 
An officer vested with the discretionary power to 
lower valuations cannot, it has been held, effectively 
delegate this discretion to another officer not him¬ 
self vested by statute with the power of reduc¬ 
tion. 4 Where a board is authorized to reduce valua¬ 


tions only in the event that certain other officials 
join in consenting to the application for reduction, 
the statute must be complied with, and the consent 
Of some of the designated officials in which others 
of them do not join is insufficient to satisfy the con¬ 
dition ; 6 but, in the absence of any such statutory re¬ 
quirement, as where the prior statute has been re¬ 
pealed, no consent by any officer or board is neces¬ 
sary as a condition to the board's power to lower 
the valuation. 6 

Where statutes limit the board's power to de¬ 
crease valuations to a specified one of its two 
prescribed annual meetings, the board is not au¬ 
thorized to make any reductions in valuation at 
the other meeting. 7 It has been held that, where 
assessments are required to be made as of a specified 
date, the board cannot reduce valuations because 
of depreciation of values occurring after such date. 8 
Authority to reduce the assessed valuation of per¬ 
sonal property has been held not to confer on the 
board any power to reduce the value for taxation of 
net business receipts where such receipts are the 
basis of assessment 9 Where timber is assessed, 
together with the land on which it stands, simply 
as “land," an overestimate of the amount of timber 


99. Tex—International, etc., R Co. 
v. Smith County, 54 Tex. 1—Cobb 
v. Downing, Civ App, 1 S W 2d 

508, appeal dismissed 49 S Ct. 26, 
278 U.S. 500. 73 LEd. 506, certiorari 
denied 49 S Ct. 81, 278 US 646, 
78 LEd 559. 

1. N.Y—People ex rel Board of 
Sup’rs of Rockland County v. Trav¬ 
is, 172 NTS. 620, 184 APP Div. 730, 
affirmed 123 NE 883, 226 NY. 703. 
61 C J. p 812 note 62. 

Power of reviewing board or officer 
to abate tax see supra 8 522 
Reduction of valuations under pow- 
efc to: 

Correct see supra 8 520. 

Remit see supra 9 522 

Sstoppel of commission, to claim 
want of authority 

(1) Record was held not to show 
that tax commission ordered taxpay¬ 
er’s assessment reduced as result of 
compromise between taxpayer and 
commission, so as to estop tax com¬ 
mission to claim that it was without 
authority to do what it had done.— 
Frost Lumber Industries v. Pickel, 
159 So 316, 181 La 180. 

(2) Taxpayer’s promise promptly 
to pay his taxes was held not consid¬ 
eration sufficient to support compro¬ 
mise agreement with tax commission, 
whereby assessments were allegedly 
to be reduced, since taxpayer’s prom¬ 
ise merely bound him to do what law 
required —Frost Lumber Industries 
v. Pickel, supra. 


2. Idaho.—McGoldrick Lumber Co 
v. Benewah County, 35 P 2d 669, 64 
Idaho 704. 

Ill —People v Southwestern Bell Tel 
Co.. 86 N E 2d 362, 377 Ill 303- 
People ex rel. Gill v. Jastromb, 11 
N E 2d 368, 367 111. 348. 

Iowa—Read v. Hamilton County, 8 
NW.2d 597, 231 Iowa 1255—-Insur¬ 
ance Exchange Bldg v. Board of 
Sup’rs of Polk County, 300 NW 
717, 231 Iowa 133. 

Mich.—Hayes v. City of Jackson, 255 
N.W 361, 267 Mich 523 

Neb—Reed v Douglas County, 28 
N.W 2d 144, 148 Neb 505. 

N.J.—Delaware, L & W R. Co v 
City of Hoboken, 85 A 2d 200, 16 
N.J Super 543, reversed on other 
grounds 91 A 2d 739, 10 NJ 418 

N.D.—City of Mandan v Nichols, 243 
N W. 740, 62 ND 322. 

Ohio—Jacob B Perkins Co. v. Glon- 
der, 92 N E 2d 690, 153 Ohio SL 
501. 

Tex —Rosch v. First Sav. & Loan 
Ass’n, Civ.App , 203 S W.2d 1006— 
Harris County v. Bassett, Civ.App., 
139 S W 2d 180, error refused. 

Wash.—State ex rel. Milwaukee Land 
Co. v. Taylor, 17 P.2d 884, 170 
Wash. 352—State ex rel. King 
County v. Tax Commission of State 
of Washington, 24 P 2d 1094, 174 
Wash 336 

61 C.J. p 812 note 65. 

Re filial to grout reduction hold un¬ 
reasonable 

Ohio—Standard Oil Co. v. Glander, 
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98 N E 2d 8, 1S6 Ohio St 61, re- 
versed on other grounds 72 S Ct 
309, 342 U.S. 382, 96 LEd 427. 

Statutory change held not to deprive 
taxpayer of rights under prior law 

Ohio —Willys-Overland Motors v 
Evatt, 48 N E 2d 468, 141 Ohio St 
402 

3. Idaho—Overland Co v. Utter, 257 
P. 480, 44 Idaho 886. 

4. Ohio —McCall v. Treasurer, 11 
Ohio Dec, Reprint, 190, 25 Cinc.L 
Bui 165. 

5. Minn.—’State ▼. Minnesota Tax 

Commission, 115 N.W. 647, 103 

Minn. 485. 

Reduction by board held to become 
effective when approved by desig¬ 
nated officer 

N.D.—City of Mandan v. Nichols, 243 
NW. 740, 62 ND. 322 

6. Minn—State v Lord, 162 N.W 
675, 137 Minn 20. 

7. Ariz.—Arizona Copper Co v 
State, 137 P 417, 15 Ariz 9. error 
dismissed 85 S Ct 937, 238 US 
611, 59 LEd. 1489—-State v. Yava¬ 
pai County, 127 P. 727, 14 Ariz 
222 . 

S. U S. J —-Madge v. McDougal, D C 
Ark., 222 F. 562, reversed on other 
grounds 238 F. 235, 147 C.C.A. 241 

9. Ill—People v. Bairrett, 139 NE 
903, 309 Ill. 53. 
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so as to swell the assessed valuation has been held 
an overvaluation subject to reduction by the board, 
and not an error on the roll, or in the description, to 
be corrected by the assessor. 10 The fact that the 
sales price placed by county commissioners on land 
which the county had acquired by tax deed is less 
than the assessed value of the land does not require 
the commissioners to reduce the taxes to what they 
would have been if they had been laid on the lower 
valuation. 11 

Reduction by items or en masse . According to 
some authority, reduction may be had as to a part 
of the items assessed for taxation without opening 
the whole assessment for consideration where the 
board’s power is limited to decreasing valuations 
with no corresponding power to increase the val¬ 
uation of any item; 12 but, where assessments may 
be made in gross despite the specification of items 
in the return, and the assessments are in fact thus 
made, the action of the board in reducing the as¬ 
sessment en masse with no allotment of reductions 
to specific items has been sustained. 18 

Taxpayer's statement as condition precedent . In 
some jurisdictions the board has no power to re¬ 
duce valuations where the taxpayer has not returned 
a sufficient list or statement to the assessor; 14 but, 
under other statutes, it has been held that the tax¬ 
payer's failure to file a list or statement does not 
destroy the power of the board to reduce the 
valuation of his property. 16 

Reduction of valuation established on periodical 
general assessment. Where statutes provide for 
periodical general assessments of real property and 
further provide that, in years intermediate those 
when such assessments are made, the valuations 
fixed thereby shall be reduced only in certain speci¬ 
fied cases, such as where gross inequalities exist 
or where there has been some change, in the condi¬ 
tion of the property, of the character specified by 


the statute, the board has authority to make reduc¬ 
tions of valuation only in such instances as are 
designated by the statutory provisions. 16 Under a 
provision of such statutes enumerating as one in¬ 
stance where a reduction may be made the case 
where an owner of land has conveyed an interest 
therein during the continuance of the periodical as-* 
sessment, the board may and must apportion the 
valuation if the owner conveys the mineral rights 
to another, and must reduce the assessment against 
the owner to the extent of the interest apportionable 
to the transferee. 17 Where the statute provides for 
the correction of the assessment in the intermediate 
years to reflect certain changes, even though transi¬ 
tion from homestead to nonhomestead, or the re¬ 
verse is not among them, it has been said that the 
taxpayer is entitled to have his property reassessed, 
on timely demand on the board of review, to reflect 
its change from nonhomestead to homestead, with 
consequent reduction in its assessed value. 18 Un¬ 
der some statutes the board is given the power m 
any year intervening the year of the general as¬ 
sessment to order the assessor to decrease the as¬ 
sessment as it then stands if the board finds that 
the assessment is unjust. 19 Where the statute per¬ 
mits review and correction by the board of “evident 
errors of assessment or apparent gross injustice’' in 
valuation, while not every error in valuation con¬ 
stitutes the basis for a reduction, decreases are not 
limited to the assessor’s valuations but also may be 
made in case of evident errors in the valuation 
which the board itself has fixed at the time of the 
periodical assessment. 20 Where power is granted 
to reduce an assessment in case of an overvaluation 
known to be such, a board may, it has been held, 
reduce, the assessed valuation of lands known by 
it to be cut-over but assessed as timber lands 21 
Under this power to reduce known overvaluations, 
the board may lower the valuation for reasons which 
could have been brought to its attention before the 
assessment roll was approved. 22 


10. Wash.—Sttmson Timber Co v. 

Mason County, 192 P. 994, 112 

Wash. 603. 

11. N.D.—Flath v Elefson, 19 NW. 
2d 571. 73 N.D. 746 

19. Mass.—Lowell v. Middlesex 
County, 16 NE 8, 146 Maas 403. 

13. Mass.—Lowell v. Middlesex 
County, 25 NE 469, 152 Mass. 372, 
9 L.R.A. 356. 

14. Ohio.—Wright Aeronautical 
Corp v. Olander, 84 NE.2d 483, 
151 Ohio St 29—Willys-Overland 
Motors v. Evatt, 48 N B.2d 468, 141 
Ohio St. 402. 

61 C.J. p 813 note 77. 


Effect of failure to return list or 
statement: 

In general see supra 68 401, 440 
As waiver of right to relief by 
board see supra 6 516 b. 
Preliminary assessment held final 
in absence of written claim and final 
assessment certificate —Willys-Over¬ 
land Motors v Evatt, 48 N E 2d 468, 
141 Ohio St. 402. 

15. Fla.—Sparkman v. State, 71 So 
34, 71 Fla 210. 

61 C.J. p 813 note 78. 

16. Pa.—Appeal of Central Pennsyl¬ 
vania Lumber Co., 81 A. 204, 232 
Pa. 191. 

61 C.J. p 813 note 80. 
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17. Ohio —Johnson v. Lacey, 11 
Ohio CirCt., NS., 411, 30 Ohio Cir 
Ct. 619. 

18. Minn —State ex rel Hendrickson 
v. Strom, 269 N.W. 371, 198 Minn 
173 

19. Ill —People v. Southwestern 

Bell Tel Co, 86 N.E 2d 362, 377 
Ill 303—People ex rel. Gill v Jas- 
tromb, 11 N E.2d 368, 367 111. 348 

20. Neb—State v. Grow. 105 N.W 
898. 74 Neb 850. 

21. Miss —Board of Sup'rs of 

Wayne County v. Mobile & O. R 
Co, 66 So 173, 99 Miss 845 

92. Miss.—State v. Board of Sup’rs 
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Changes in physical condition of property . In the 
absence of statutes limiting its power, although the 
property may remain specifically the same from year 
to year, and there may have been no changes 
whatever in its physical condition, the board may 
nevertheless reduce its valuation for purposes of 
assessment to conform to changes in its value aris¬ 
ing from causes independent of changes in the con¬ 
dition of the property. 23 A statute, authorizing the 
board to reduce valuations "in case of destruction 
or deterioration in value of any real estate by any 
casualty,” has been held to permit of reduction of 
valuations where the property is totally destroyed 
in cases of personalty as well as realty. 24 In ei¬ 
ther case, however, the provision docs not apply 
where the property destroyed is fully covered by 
insurance so that no loss actually has occurred 25 
Under statutes authorizing decreases in valuation by 
the board in the event of destruction of property, 
it has been held that such reduction may not be 
made where an extraordinary flood has injured or 
deteriorated the property without causing the total 
destruction thereof or any injuries of a permanent 
character; 23 similarly, where a statute authorizes 
the board to lower valuations if the value of the 
land is reduced "by any casualty,” the usual over¬ 
flow of a river has been held not a casualty, with¬ 
in the meaning of the statute, authorizing the 
board to reduce the valuation. 27 

A reduction in the valuation of timber land by 
reason of removal or destruction of timber has been 
held not to be authorized under statutes giving the 
power to reduce valuation in case of the destruction 
of buildings or improvements or the removal of 
minerals; 28 and, even where the statute expressly 
authorizes the board to make a reduction for de¬ 
struction of timber, the valuation may not be re¬ 


duced where the owner has voluntarily removed the 
timber from the land. 29 Under the terms of some 
statutes, however, it has been held that, where land, 
fairly valued on the periodical assessment, is sub¬ 
sequently denuded of timber so as to destroy its 
value in large measure, the change in condition is 
of such a character as to empower the board of 
review to reduce the valuation correspondingly, 30 
and it has been held that reduction may be made by 
the board under a statute authorizing decreases in 
valuation in case of "overvaluation known to be 
such,” where the owner has voluntarily caused the 
removal of the timber, 31 at least where the timber 
has been assessed separately from the land on which 
it stands 32 

Horizontal decrease of valuations. According to 
some authority, the power to reduce valuations docs 
not extend to permit the board to make a horizon¬ 
tal decrease in valuations proportionately on the 
property within the district, its power with respect 
to decreases being limited to individual assess¬ 
ments, 33 but elsewhere it has been held that, al¬ 
though such action is erroneous, it is within the 
power of the board and hence not void or subject 
to collateral attack. 34 Where the constitution re¬ 
quires assessments to be made on property at the 
true cash value, the board in reviewing property 
assessments is not authorized to make any arbitrary 
horizontal reduction in the valuation set on per¬ 
sonal property, 35 even though a horizontal reduction 
in the assessed values of real estate might be proper 
on the ground that the system used by the assessor 
in determining the value of the real estate resulted 
in excessive valuations, or that the assessments did 
not sufficiently reflect the depreciation in the values 
of real estate. 36 


of Noxubee County, 111 So. 594, 146 
Mias. 345. 

23. Moss.—Lowell v. Middlesex 
County, 25 N E. 469, 152 Masa. 372, 
9 LHA. 356. 

24. Miss.—Kuhn Bros. v. Warren 
County, 54 So. 442, 98 Mias 879. 

25. Mias —Kuhn Bros. v. Warren 
County, supra. 

26. Pa.—‘Ferguson v. Lycoming 
County, 8 Pa Co 667. 

61 C.J. p 814 note 95. 

27. Miss—Forsdlck v. Quitman 
County, 25 So 294. 

28. Pa.—Appeal of Central Pennsyl¬ 
vania Lumber Co., 81 A. 201, 232 
Pa. 191. 

29. Ohio—Johnson v. Lacey, 11 Ohio 
CirCt, NS., 411, 30 Ohio Cir.Ct. 
619. 

30. Minn —State v Atwood Lumber 
Co., 105 N.W. 276, 96 Minn. 392. I 


31. Miss—Board of Sup’rs of Smith 
County v. Cox, 75 So 118, 114 Miss 
276, followed in Board of Sup’rs of 
Smith County v Eastman Gardiner 
Co, 75 So 118—Board of Sup’rs of 
Jefferson Davis County v. Trexlcr 
Lumber Co, 69 So. 181, 109 Miss 
372, suggestion of error overruled 
69 So 663, followed in Russell v. 
Jasper County, 72 So. 7. 

32. Miss—Board of Sup’rs of Jeffer¬ 
son Davis County v. Trexler Lum¬ 
ber Co., 69 So. 181, 109 Miss 372, 
suggestion of error overruled 69 
So. 663. 

33. Ohio.—Council of City of Bel- 
laire v. Belmont County Board of 
Revision, 6 Ohio Supp 195 

61 C.J. p 807 note 99-p 814 note 97. 

34. N.C.—Western Carolina Power 
Co. v Burke County, 160 S E. 173, 
201 N.C. 318. 


35. Mich —Hayes v. City of Jackson, 

255 NW 361, 364, 267 Mich. 523 

Reason for rule 

“Personal property necessarily is 
of such varying form that no general 
rule con be applied either in deprecia¬ 
tion or reductions in value Each 
species must be separately assessed 
Taxable stocks and bonds, staples, 
etc., have a market, and as a rule, a 
cash, value Moneys are worth par 
Other personal property may have an 
uncertain value. It is beyond the 
power of the board of review to ig¬ 
nore the provisions of the Constitu¬ 
tion making property taxable at its 
true cash value by arbitrarily reduc¬ 
ing valuations of personal property 
20 per cent. Cash value is not thus 
determined."—Hayes v. City of Jack- 
son, supra. 

38. Mich.—Hayes v. City of Jackson, 

supra. 
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Reductions of aggregate valuation . By force of 
some statutes, a board of review may not so act 
as to reduce the aggregate valuation of a whole 
district as such valuation has been established by 
the proper authorities, 37 or the aggregate valua¬ 
tion of a particular class of property in the district, 
when similarly established. 38 In some jurisdictions 
the rule forbidding changes in valuation of real 
property between the times of periodical general 
assessments, save in case of changes in the physical 
condition of the property, applies in conjunction 
with the rule forbidding reduction of aggregate 
valuation; and, where that is so, a reduction from 
the established aggregate cannot be compensated by 
an excess of additions made for alterations in con¬ 
dition over deductions of the same character, and 
the amount of such excess may not be distributed in 
reduction of valuations generally, the aggregate 
required to be preserved being the previous ag¬ 
gregate plus the amount of such annual excess in 
any year. 39 

Decrease on property proportionately but not ac¬ 
tually overvalued. As to whether a board, au¬ 
thorized to lower valuations, may make a reduc¬ 
tion, where the property has been valued by the 
assessor at not more than the cash value or other 
value at which the law directs property to be as¬ 
sessed, but other property has been illegally valued 
at a smaller proportion of its true worth, so as to 
bring the ratio of assessment into line with that 
actually, although unlawfully, used as to other 
property, the authorities are in conflict, some of 
the decisions affirming the right to make such a 
reduction as will place the valuation on a uniform 
basis with that adopted, even though unlawfully, 
as to other property, 40 while others hold that the 
power to reduce is limited to cases where the as¬ 


sessed valuation is in excess of the standard fixed 
by law and that, in the absence of such a circum¬ 
stance, no reduction to conform to other values un¬ 
lawfully fixed too low is authorized. 41 Even where 
the power of reduction generally is affirmed, the 
board may take such action only where there has 
been a regular and systematic discrimination, and 
sporadic instances of lower valuation are not within 
the rule. 42 

§ 524. - Reassessment 

Although the legislature has a right to provide for 
the correction of Inequalities In assessment by legislation 
providing for reassessment, and reassessments made in 
accordance with such provisions are valid, boards or 
officers have no power of reassessment in the absence of 
statutes conferring such power on them. 

In the absence of statutory provisions con¬ 
ferring the power of reassessment on boards or 
officer^, they have no such power, and any attempt 
at reassessment is unauthorized and void. 43 The 
legislature has a right, however, to provide for the 
correction of inequalities in assessment by legisla¬ 
tion providing for a reassessment, 44 and under some 
statutory provisions designated boards or officers 
are authorized to make, or to direct, a reassessment 
of property where specified conditions exist; 46 and 
it is the duty of the board or officer empowered to 
order reassessments so to act when there exists a 
void or rejected tax of the description that they 
are authorized to reassess 46 Taxes based on a 
reassessment made by the board when it was with¬ 
out jurisdiction to act are void in their entirety 47 
Under statutes authorizing reassessment when it ap¬ 
pears that the assessment of property is not in sub¬ 
stantial compliance with the law, it is immaterial b> 
whom the violation has been committed, and the 
proper authorities are as fully empowered to msti- 


37. Ohio —State v. Raine, 26 N E 

64, 47 Ohio St 447. 

61 C J. p 814 note 99. 

38. Mo—State v. Dirckx, 11 SW.2d 
38, 321 Mo 345 

39. Ohio.—’State v. Raine, 26 NB. 

64, 47 Ohio St 447. 

61 C J p 814 note 8 

40. U.S.—Hillsborough Tp , Somer¬ 

set County, N J, v. Cromwell, N 
J., 66 S.Ct. 446, 326 US. 620, 90 
L Ed. 368. 

61 C.J. p 814 note 4. 

41. Mass—Lowell v Middlesex 

County, 26 NB, 469, 162 Mass 372, 
9 L.R A 866. 

61 C.J. p 815 note 6. 

48. Iowa—Mason v Des Moines, 192 
N.W. 129 

Miss—Redmond v. City of Jackson, 
108 So 444, 143 Miss 114. 


43. Cal.—Rancho Santa Margarita v 
San Diego County, 20 P 2d 716, 135 
Cal App. 134. 

ND—Golden Val County v Green- 
gard’s Estate, 284 NW 423, 69 N. 
D. 171 

N M —Corpus Juris quoted in Verme- 
jo Club v French, 85 P 2d 90, 93, 
43 NM. 45 

Wash.—State ex rel Yakima Amuse¬ 
ment Co v Yakima County, 73 P 
2d 769, 192 Wash. 179. 

61 C J p 815 note 8 

Reassessment: 

In general see supra S 419. 

By assessor see supra $ 509 

44. Ill —Heidenway v. Harding, 168 
NE 630, 336 Ill 606. 

45. Ill —People ex rel McDonough 
v. Beemsterboer, 190 NE 920, 35G 
Ill 432, certiorari denied Beem¬ 
sterboer v. People of State of Il¬ 
linois ex rel. McDonough, 65 S Ct 
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86, 293 US 676, 79 L Ed 673, re¬ 
hearing denied 55 S Ct 138. 293 U S 
630, 79 LEd 716 
61 C J p 815 note 10 
Tax held not invalid by reason of 
error or irregularity In the assess¬ 
ment within a statute authorizing 
reassessment, regardless of whether 
local property of telephone and tele- 
giaph companies was assessed in ac¬ 
cordance with commissioner's valua¬ 
tion or higher valuation contended 
for by board of assessors and event¬ 
ually upheld by appellate tax board 
on appeal—Commissioner of Corpo¬ 
rations & Taxation v. Assessors of 
Springfield, 108 N.E.2d 670, 329 Mass 
419 

46. Mith—Auditor General v Tut¬ 
tle, 109 NW 48. 146 Mich 106 

47. Ind—McCrcery v ljams, 59 N 
E 2d 133, 115 Ind App 631. 
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tutc proceedings for reassessment where the primary 
assessor has acted only incorrectly and the board 
of review has failed merely to take action as where 
some illegality in the action of the board itself is 
claimed. 48 

Under statutes providing in substance that an 
assessment may be set aside and a reassessment 
made for mere irregularities in the proceedings 
which do not go to the validity of the tax itself, 
the right to reassess under such statutes depends 
on the nature of the irregularities and proceedings 
because of which the assessment was set aside; 49 
and, under such statutes, a reassessment has been 
distinguished from a new assessment, and it has 
been held that, where an attempted assessment 
was utterly void so that there was an entire failure 
to assess, proceedings to assess the property con¬ 
cerned were a new assessment rather than a reas¬ 
sessment and hence could not be had under the au¬ 
thority to reassess or in the manner prescribed for 
such action. 60 

Under other statutes conferring the power to 
set aside any assessment and reassess the property 
except where the assessment has been fixed by cer¬ 
tain enumerated boards or officers or by the judg¬ 
ment of a court of record on appeal, it is immaterial 
what other action may have been had with respect 
to the particular assessment, as long as it has not 
been fixed by the agencies or in the manner men¬ 
tioned in the statute. 61 

Where by statute the board is authorized to can¬ 
cel tax certificates issued on tax sales and refund the 
purchase price for certain specified purposes and, 
by a related statute, is empowered to order a reas¬ 
sessment of property covered by such certificates, it 
has been held that the two statutes are to be read 
together and that any defect for which refund can 
be and has been made is of a nature sufficient to 
form a basis for reassessment. 62 

The reassessment, when ordered by competent 
authority, is to be made in conformity with the 
existing laws on the subject 53 Where the legisla¬ 


ture has fixed no limit on the time within which re¬ 
assessment may be had, it has been held that there 
is no limitation as to the time within which it may 
act. 64 Under some statutes it has been held, with 
respect to the proceedings to set aside and reassess, 
that the preliminary setting aside must be within a 
certain definite period, 65 but that, once the assess¬ 
ment has been set aside, the reassessment need not 
be made within such period; 56 elsewhere there is 
authority holding that no reassessment can be made 
lat a time when no opportunity for review and cor¬ 
rection exists. 57 When a board or officer is merely 
empowered and not directed to make or order a 
reassessment, it is ordinarily a matter addressed to 
the sound discretion of the designated agency in 
the conscientious discharge of official duty whether 
the circumstances are such as to call for such ac¬ 
tion 68 

Under statutes authorizing the reviewing board 
or officer to reassess directly rather than merely 
to order or direct reassessment by the primary as¬ 
sessing agencies, the board is, for the purpose of 
reassessment, a taxing tribunal, invested with cer¬ 
tain discretionary powers of investigation and deter¬ 
mination. 69 Where the power of reassessment is 
given the board or officer when satisfied that the 
property involved is justly taxable, with no method 
prescribed by statute by which such finding of tax¬ 
ability is to be determined, the board or officer em¬ 
powered is left free to follow such method and con¬ 
sider such evidence on the question as seems fit. 60 
When an assessment is once set aside as a prelim¬ 
inary to reassessment, by an authorized board or 
officer, such action has been held to leave the prop¬ 
erty, between the time of the setting aside and the 
time of reassessment, as if no action had ever been 
taken with respect to assessing it. 61 

Where the statutes authorize the reviewing boards 
or officers to order or direct a reassessment by the 
primary assessing agencies, the reassessing officer's 
action in making reassessment of certain property 
is valid only where he acts in pursuance of a suffi¬ 
cient order by the agency empowered to direct a 


48. Wis.—Culliton v. Bentley, 161 N. 
W. 763, 165 Wis. 262. 

49. Wis—Kaehler v. Dobberpuhl, 14 
N.W. 644, 56 WiB. 480. 

61 C.J. p 815 notes 12-13. 

50. N.Y.—Douglas v. Westchester 
County, 65 NB. 162, 172 NY 809 
—People v. Wemple, 22 N E 761, 
117 N.Y. 77. 

51. Ala.—State Tax Commission v. 
Bailey, 60 So 913, 179 Ala. 620. 

61 C.J. p 815 note 15. 


52. Wis —Roberts v. Waukesha 
County, 123 N.W 135, 140 Wis 593. 

53. Md—Leser v. Lowenstein, 98 A. 
712, 129 Md. 244. 

54. Wis —-Knaus v. Rollof, 190 N.W. 
463, 178 Wis 579. 

55* Ala.—Blacksher Co. v. State, 70 
So. 965, 14 Ala.App 580. 

58. Ala^State Tax Commission v. 
Bailey, 60 So. 913, 179 Ala. 620. 

57. Wash.—Byram v. Thurston 
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County, 251 P. 103, 141 Wash 28, 
reheard 252 P. 943, 141 Wash. 28. 

58. Ill—Heidenway v. Harding, 168 
N.E 630. 336 Ill 606. 

61 C J. p 815 note 23. 

59. Wis.—Baas v. Fond du Lac 

County, 19 N.W. 526, 60 Wis. 616 

60. Wis —Bass v. Fond du Lao 

County, supra. 

01. Ala.—State Tax Commission v 
Bailey & Howard, 60 So. 913, 179 
Ala. 620. 
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reassessment. 62 An order which does not specify 
the property to be reassessed, in such a manner that 
it can be definitely ascertained, is insufficient to 
authorize and validate a reassessment, 63 and no re¬ 
assessment can be made against property not in¬ 
cluded in that listed m the order to reassess. 64 A 
statute giving finality to another’s assessment when 
approved by the board confers only the supervisory 
power to approve or disapprove a reassessment 
certified to the board for its approval, and not to 
make an original assessment. 65 

Under some statutes the board, on determining 
that property has been underassessed, is authorized 
cither to reassess or to direct the assessor or some 
other person to make a reassessment; in either case, 
the new assessment is intended merely for the pur¬ 
pose of carrying into effect the determination pre¬ 
viously reached by the board that the property in 
question has been assessed at too low a valuation. 66 

It has been held, under some statutes, that taxes 
rejected for an indefinite description cannot be re¬ 
assessed on a description different from that con¬ 
tained in the original assessment roll where the 
description originally given is so vague as to ren¬ 
der the taxes absolutely void for indefiniteness, 67 
but can be reassessed only on the taxable property 
of the proper township 68 A statute indicating the 
procedure to be followed in correcting inaccurate 
descriptions of charged back taxes and reassessing 
them is to be followed where the taxes may be 
legally reassessed; 69 and, where the mdefiniteness 
is not of such nature as to void the tax altogether, 
as where the description is sufficient to enable a 
competent person to identify the property, the de¬ 
scription may be amended and a reassessment or¬ 
dered on the property included within the amended 
description. 70 Where the reassessment is ordered 
on property included within certain schedules of 


land referred to in the order, property comprised 
therein is sufficiently described to sustain the action 
of the officer, to whom the order is directed, m 
reassessing it 71 

General reassessment throughout taxing district . 
Under some statutes authority exists to direct a 
complete reassessment throughout the whole of a 
taxing district of all the property therein, 72 where it 
is shown that there is inequality or illegality, m 
the original assessment in such district, of such a 
nature as to produce discrimination. 73 In the ab¬ 
sence of statutory provisions directing that the or¬ 
der shall be addressed to the assessors, such gen¬ 
eral reassessment need not be made through the 
local assessors but instead, when contemplated by 
statutes, may be made directly by special agents of 
the reviewing board or officer, independently of the 
assessing officials of the district itself, 74 even 
though, generally speaking, the board’s powers are 
in nature only supervisory over the acts of local 
taxing agencies. 75 Where provision is made for 
a periodical general assessment of real estate and 
for a special board to review and correct the as¬ 
sessment thus made, with no power given to the 
board to make a reassessment of the real estate 
throughout the district, the board’s attempted exer¬ 
cise of such power is unauthorized and void. 76 Un¬ 
der statutes authorizing a state board, between the 
dates of periodical general assessments, to order a 
reassessment, it has been held that a state-wide 
consideration of values only is intended to form a 
basis for reassessment and that the power does not 
authorize the ordering of a reassessment on the 
basis of local needs and conditions within a coun¬ 
ty or local subdivision. 77 A board empowered to 
order a district-wide reassessment may, it has 
been held, confine its order to a reassessment of 
real property only without so extending its scope as 


63. Mich—Auditor General v. Tut¬ 
tle, 109 NW. 48, 146 Mich 106. 

63. Mich.—Auditor General v. Tut¬ 
tle, supra. 

64. Mich—Gage v. Saginaw, 87 N 
W. 1027, 128 Mich 682. 

65. Mo—State ex rel City of St. 
Louis v Caulfield, 62 S W 2d 818, 
333 Mo 270. 

86 . N.J—Jersey City v. Tax Board 
of Equalization, 67 A. 38, 74 N.J. 
Law 753. 

67. Mich—Plymouth United Sav. 
Bank v. Plymouth Tp., 286 N.W. 
625, 289 Mich 307. 

61 C J. p 816 note 32. 

66 . Mich.—Plymouth United Sav. 
Bank v. Plymouth Tp., supra. 

61 C.J. p 816 note 82. 


69. Mich—Plymouth United Sav. 
Bank v. Plymouth Tp, supra. 

Purpose of statute was to encour¬ 
age payment of delinquent taxes and 
not to render void taxes valid — 
Plymouth United Sav. Bank v. Plym¬ 
outh Tp, supra. 

Statute held inapplicable where 
taxes assessed against real estate 
during certain years were void be¬ 
cause of indefinite description on as¬ 
sessment rolls and such taxes had 
been rejected by auditor general — 
Plymouth United Sav. Bank v. Plym¬ 
outh Tp., supra. 

70. Mich.—Plymouth United Sav. 
Bank v. Plymouth Tp., supra—Au¬ 
ditor General v, Fleming, 105 N.W 
71, 142 Mich. 12. 
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71. Mich —Auditor General v. Flem¬ 
ing, supra. 

73. Wis—State v. Erickson, 174 N 
W 919, 170 Wis 205 

61 C J p 816 note 38 

73. N J —New Jersey Cent. R Co v. 
State Board of Assessors, 65 A 2*4, 
74 N J.Law 1. 

61 C.J. p 816 note 39. 

74. Minn.—State v. Minnesota & 
Ontario Power Co., 141 N.W 839, 
121 Minn 421. 

61 C J p 816 note 40. 

75. N M —Herd v. State Tax Com¬ 
mission of New Mexico, 240 P. 988, 
31 N.M. 44. 

76. Va—City of Lynchburg v. Tay¬ 
lor, 167 S.B. 718, 166 Va 73. 

77. Ind—Haase v. Bielefeld, 150 N. 
E. 413, 197 Ind. 498. 
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to direct a reassessment of all property of every 
kind in the district affected. 78 

§ 525. Meetings of Board 

The time and place of meetings of the boards of 
review and notice to the public of such meetings 
are discussed infra §§ 526, 527. 

Examine Pocket Parts for later cases. 

§ 526. -Time and Place 

Statutes requiring the board to meet on a designated 
day, unless they expressly or by clear implication make 
the time essential, are regarded as merely directory; 
statutes prescribing the place where the board is to meet 
should be complied with. 

While, according to some decisions, statutes re¬ 
quiring the board to meet on a designated day arc 
mandatory and must be literally complied with, 79 
under general rules, unless the statute expressly 
or by clear implication makes the time essential, it 
is regarded as merely directory, 80 and the failure 
of the board to convene and begin its sessions at 
the appointed time is a mere irregularity which docs 
not vitiate the tax, provided no one is deprived 
of his opportunity to appear before it and be 
heard. 81 The board may continue its sessions by 
adjournments taken from time to time; 82 and in 
counties having two judicial districts action taken 


at a continued meeting adjourned from one district 
to another is valid where the taxpayers are given 
proper notice and the legislature has authorized the 
board to hold its sessions in the two districts 
respectively as designated in an order and notice 
specifying on what days the board will begin hear¬ 
ings in each district, 83 although the rule is other¬ 
wise in the absence of such legislative authoriza¬ 
tion. 84 If the board is required to sit from day to 
day, or to remain in continuous session, an inter¬ 
ruption of the session will not be a fatal defect if 
enough time is given for the hearing and deter¬ 
mination of all objections, 86 and it may hold spe¬ 
cial meetings at times properly appointed of which 
due notice is given, 86 if such meetings are within 
the statutory provisions authorizing them. 87 

If the board is required to complete its work 
within a limited number of days, business days only 
are to be counted, Sundays being excluded 88 Stat¬ 
utes expressly or by clear implication limiting the 
time during which the board may act have been con¬ 
strued to contemplate one continuous session to 
begin and end as provided. 89 So it has been held 
that the time limited by such statutes constitutes the 
term during which the board may act, 90 and that its 
power ceases with the expiration of that time, so 
that any changes in the assessment roll made after¬ 
ward are illegal. 91 There are, however, cases hold- 


78. Md—Leser v. Lowenstein, 98 A. 
712, 129 Md 244 

78. Ind—Hyland v. Brazil Block 
Coal Co, 26 NE 672, 128 Ind 335. 
61 CJ. p 817 noto 47 

80. Iowa.—Younker Bros v. Zirbel, 
12 N W 2d 219, 234 Iowa 269, 161 
A.LR. 642. 

61 C.J. p 817 note 49 

81. Miss—Beard v. Stanley, 39 So 2d 
317, 205 Miss. 723—Merchants & 
Mfrs. Bank v. State, 26 So.2d 685, 
200 Miss 291. 

61 C.J. p 817 note 60. 

82m Neb.—Missouri Pac. R. Corpora¬ 
tion in Nebraska v. Board of Equal¬ 
ization of Richardson County, 206 
N.W 160, 114 Neb. 84. 

61 C J p 817 note 51. 

Adjournment within time limitation 
Reviewing 1 boards have Jurisdic¬ 
tion to exercise statutory functions 
within the time limited, and may ad¬ 
journ from day to day or time to 
time —State v. Odd Fellows Hall 
Ass'n, 243 NW. 616, 123 Neb. 440— 
61 C.J. p 817 note 61 [a]. 

88 . Miss.—Belhaven Heights Co. v. 

May, 192 So. 6, 187 Miss. 101 

84. Miss.—Sharp v. Smith, 178 So 
696, 180 Miss. 887. 

Xntsr •district continuation of a 
meeting begun in one district and ad¬ 
journed to the second district was 


held Invalid where the legislature 
had made no provision for counties 
having two districts but statute des¬ 
ignated the date on which the boards 
were to commence meetings —Sharp 
v. Smith, supra. 

85. Mich —Gates v Johnson, 80 N 
W 709, 121 Mich 663. 

61 C J. p 817 note 52 

86. Miss.—Tierney v. Brown, 5 So 
104, 65 Miss 563, 7 Am S R 679. 

61 C.J. p 817 note 53. 

87. Wash.—State ex rel Yakima 
Amusement Co y. Yakima County, 
73 P 2d 759, 192 Wash 179. 

Authority of tax commission to re¬ 
convene board * 

A statute authorizing the state tax 
commission to require county board 
to reconvene for purpose of perform¬ 
ing any order or requirement made 
by the commission did not give the 
commission the power to reconvene 
the board to carry out a specific di¬ 
rection of the commission to reassess 
property within limits of county for 
county purposes.—State ex rel. Yaki¬ 
ma Amusement Co. v. Yakima Coun¬ 
ty, supra. 

88. Ind,—Yocum v. Brazil First Nat 
Bank, 43 N.E. 221, 88 N.E. 699, 144 
Ind. 272. 

89. Ind —State Board of Tax Coin’rs 
v. Stanley, App., 106 N.E 2d 812— 
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McCreery v. IJams, 69 N E 2d 133, 
115 Ind App. 631. 

90. Ind —State Board of Tax Com'rs 
v Stanley, App., 106 N E 2d 812 

State board without power to enlarge 
Where the time when county board 
of review should convene and period 
of time during which it could legally 
function were prescribed by statute 
state board of tax commissioners, in 
absence of statute conferring such 
power, had no jurisdiction to enlarge 
the statutory period by rule or other¬ 
wise —McCreery v. I jams, 69 N E 2d 
133, 115 Ind.App. 631. 

91. N J.—Jersey City v. State Tax 
Com’r, 29 A.2d 716, 21 NJ.Misc. 
36—Jersey City v. Kelly. 28 A.2d 
618, 20 N. J Misc. 484. 

61 C.J p 818 note 56. 

Bffeot of subsequent statutory 
amendment 

The 1943 amendment permitting 
the state board of tax commissioners 
to regulate .sessions of the county 
board of review and fix the time for, 
and duration of, the sessions could 
not effect the validity of valuations 
made by county board of review at a 
reconvened session in 1939 after ex¬ 
piration of the time then limited by 
statute for duration of board's ses¬ 
sion—McCreery v. IJams. 69 N.H.2d 
133, 115 Ind App. 621. 
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mg that such statutes are merely directory; 92 and 
a statutory amendment authorizing limited exten¬ 
sions of adjournment dates does not render late tax 
assessments illegal where they were not illegal prior 
to the adoption of the amendment. 93 

Changes made prematurely, that is, before the 
board is legally organized or before the time ap¬ 
pointed for it to begin its labors, are illegal ; 94 the 
board is as powerless to act before a given term 
begins as it is after such term expires. 96 

Place . Statutes prescribing the place where the 
board is to meet should be complied with, 96 but a 
slight departure from the law in this respect, such 
as holding the meeting in another room in the same 
building, will not invalidate the proceedings, if no 
one was misled or deprived of his opportunity to 
appear. 97 

IVaiver of Objections . Any person who appears 
before the board of equalization or review and 
presents objections to his assessment waives any ob¬ 
jections as to the time or place of meeting of the 
board. 98 

§ 527. - Notice to Public of Meeting or 

Sessions 

Where required by statute, due notice of the time 
and place of the meeting or the sessions of the board must 
be given. 

Where required by statute, due notice of the time 


and place of the meeting or the sessions of the 
board must be given." It has been held, however, 
that notice of the hearing is unnecessary where the 
taxpayer is the moving party. 1 

Sufficiency of notice . The notice should conform 
to the requirements of statute. 2 Thus, it must be 
given by the board 3 within the prescribed number 
of days before the proposed action is taken. 4 

Service. Where authorized by statute, service 
may be made by publication, 5 which must be given 
at the times designated 6 and in the number of news¬ 
papers specified. 7 

Waiver . Under general rules, where the taxpayer 
appears before the board to contest an assessment, 
such appearance is a waiver of objections to the 
want of notice or illegality thereof. 8 

§ 528. Time and Place for Objections or Ap¬ 
plication for Review 

In order that taxpayers or other persons entitled to 
appeal may preserve their right to claim relief they must 
comply with the statutes prescribing the time and place 
for presenting their objections or filing their applications 
for a review. 

In order that taxpayers or other persons entitled 
to appeal may preserve their right to claim relief 
they must comply with the statutes prescribing the 
time and place for presenting their objections or 
filing their applications for a review, 9 since such 


92. Ga.—Garr v E W. Banks Co, 
69 S B 2d 400, 206 Ga. 831 

Iowa.—Younker Bros, v Zirbel, 12 N 
W.2d 219, 234 Iowa 269, 161 ALR. 
642 

61 C J. p 817 note 66 [a]. 

Directions bold for taxpayer’s bene¬ 
fit 

Colo.—Tarablno Real Estate Co v 
Sandoval, 173 P.2d 469, 115 Colo 
336, followed in Philip Schneider 
Brewing: Co v Sandoval, 173 P.2d 
462, 116 Colo 342. 

Board held to retain Its power 

The statute which requires the 
boards to complete their revisions 
and assessment of returns of taxpay¬ 
ers in respective counties by speci¬ 
fied date, and which contains no pro¬ 
visions prohibiting: the boards from 
performing: duties imposed on them 
after that time, does not deprive 
boards of power and authority, or 
render them impotent to perform 
their duties after the date specified, 
and board could perform duties 
thereafter.—Garr v. E W. Banks Co., 
59 S EL 2d 400, 206 Ga 831. 

93. Ill.—People ex rel. Lunn v. Chi¬ 
cago Title & Trust Co., 100 N E 2d 
678, 409 Ill 505. 


Amendment held not to repeal statute 

Ill—People ex rel Lunn v. Chicago 
Title & Trust Co , supra. 
Assessments held legal and valid 

although not made within the time 

required by law—People ex rel Lunn 

v Chicago Title & Trust Co., supra. 

94. Ind —State Board of Tax Com’rs 
v Stanley, App , 106 N E 2d 812 

61 C J p 818 note 57. 

95. Ind—State Board of Tax Com’rs 
v Stanley, supra 

96. Miss —Hunter v Bennett, 115 
So 204, 149 Miss 368. 

61 C J p 818 notes 68, 59 

97. Fla—Tampa v. Mugge, 24 So 
489, 40 Fla 326. 

61 C.J p 818 note 60 

98. Minn.—Faribault Water-Works 
Co. v. Rice County, 46 N.W. 143, 44 
Minn. 12 

61 C.J. p 818 note 62. 

99. Miss.—Federal Land Bank of 
New Orleans v Cox, 183 So 482, 
183 Miss 250—Sharp v. Smith, 178 
So. 595, 180 Miss 887. 

61 C.J. p 818 note 65. 

Notice of proceedings before board or 
oiilcer see infra 8 531 

1. Ill.—Werner v. Reid, 163 NB. 583, 
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322 Ill. 613—Camp v. Simpson, 8 
NE 308, 118 Ill 224 

2. Miss —Federal Land Bank of 
New Orleans v. Cox, 183 So 482, 
183 Miss 250 

61 C J p 819 note 67. 

3. Ky.—Slaughter v. Louisville, 8 S 
W 917, 89 Ky 112, 12 Ky L 61. 

61 C J p 819 note 68. 

4. Mich—Port Huron v Wright, 
114 NW. 76, 150 Mich. 279 

N C —Hart v. Board of Com’rs of 
Burke County, 134 SE 403, 192 
NC 161. 

5. Mo —State ex rel Stone v. Chris¬ 
tian County Bank, 136 SW 335, 
234 Mo 194 

61 C J. p 819 note 71. 

6. N J —Messineo v. Fake, 96 A. 
1007, 88 N J Law 672. 

7. Neb.—Grant v. Bartholomew, 80 
N W 45, 58 Neb. 839 

8. Nev —State v. Western Union 
Tel. Co, 4 Nev. 338. 

Wis—State v. Gaylord, 41 N.W. 518, 
73 Wis. 306. 

9. Cal —Montgomery Ward & Co v 
Welch. 61 P 2d 790, 17 Oal.App 2d 
127—Associated Oil Co. v. Orange 
County, 40 P.2d 887, 4 Oal App 2d 5 
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provisions are held to be mandatory , 10 and any ac¬ 
tion favorable to the taxpayer taken by the board 
pursuant to an objection not timely made is void . 11 
Where, however, the statute limits the time for ap¬ 
plications to the court to review the tax assess¬ 
ments on land sold for tax delinquency, such lim¬ 
itation does not apply to applications to the board 
of review . 12 Reasonable rules of the board of re¬ 


view limiting the time within which an appeal may 
be made are upheld where power to make such rules 
is given the board by statute , 13 but no regulation or 
procedure of the board can deprive the taxpayer of 
the full time allowed by statute for this purpose . 14 
In some jurisdictions the time limit for bringing 
a review is held to apply to the taxing district as 
well as the taxpayer , 15 elsewhere the limitation ap- 


Colo—Tarabino Heal Estate Co. v 
Sandoval. 173 P 2d 459. Ill Colo 
336, followed In Philip Schneider 
Brewing Co v. Sandoval, 173 P 2d 
462, 115 Colo 342 

Mo.—State ex rel. Merritt v Gard¬ 
ner, 148 S.W.2d 780, 347 Mo 569 
Neb—In re Sloan, 253 NW 869, 126 
Neb 524 

N.M.—Associated Petroleum Trans¬ 
port, Ltd, v Shepard, 201 P 2d 772, 
53 NM. 52 

N.Y—People ex rel International 
Salt Co. v. Graves, 196 N E 6, 267 
NY. 149. 

Ohio—Jacob B Perkins Co v Glan- 
der, 92 N E 2d 690, 163 Ohio St. 
501—Wehrle Foundation v Evatt, 
49 NE 2d 52, 141 Ohio St. 467— 
Leimbach v. Evatt, 46 NE.2d 859, 
141 Ohio St 191. 

Pa.—Commonwealth v Erdenheim 
Farms Co, Com PI., 56 Dauph Co 
17—Appeal of York & Foster, Com 
PL, 32 Erie Co 140, appeal dis¬ 
missed 63 A.2d 358, 163 Pa Super 
602—Petition of Greenberg, Com 
PI, 36 MunLR. 28. 

61 C J. p 819 note 79. 

Persons entitled see supra 5 515 
Waiver or estoppel resulting from 
failure to make timely objection 
to assessment see supra S 516 a. 

Pinal approval of assessment rolls 

Taxpayer may file objections to as¬ 
sessment at any time up to final ap¬ 
provement of assessment rolls and 
is concluded and prevented from fil¬ 
ing objections to equalized tax as¬ 
sessment rolls only by final approval 
of rolls by supervisors or by opera¬ 
tion of law—Rawlings v. Ladner, 165 
So. 427, 174 Miss. 611. 

riling objection by mail 

Where taxpayers selected United 
States mail as means of delivering 
their protest to state tax commission, 
the mail became the taxpayers’ 
agent, and they were chargeable with 
delay in delivery of protest.— Associ¬ 
ated Petroleum Transport, Ltd., v. 
Shepard, 201 P 2d 772, 53 N.M. 52. 

Bffeet of nonaction of as—ssors 
The failure of board of assessors 
to act on application for abatement 
of taxes within the time specified by 
statute after filing thereof may be 
considered as refusal to abate taxes, 
whereupon proceedings then become 
ripe for an appeal to county commis¬ 
sioners or appellate tax board.—Old 


Colony R. Co. v Assessors of Boston, 
35 N E 2d 246, 309 Mass. 439. 

Delay held not excused 

Where appeal to Board of Tax Ap¬ 
peals from order of Tax Commission¬ 
er was not taken within 30-day peri¬ 
od, delay could not be excused on 
ground that employee of Department 
of Taxation misinformed taxpayers 
as to final date for perfecting an ap¬ 
peal—Steward v. Evatt, 56 N E 2d 
159, 143 Ohio St. 547. 

Application for review held timely 

NJ—Green v. Passaic County Boaid 
of Taxation, 34 A.2d 245, 131 NJ 
Law 13 

Okl—Stevenson v. Friend, 166 P 2d 
133, 196 Okl 249 

Pa.—Commonwealth v. Erdenheim 
Farms Co., Com.PL, 55 Dauph.Co 
17. 

Prematurity 

Under statute authorizing proceed¬ 
ing for redetermination of tax 
charges to be brought within one 
year after any assessment becomes 
final, an assessment becomes “final” 
when the state board of equalization 
causes an abstract of its proceedings 
to be certified to the county auditor, 
and a taxpayer's petition for redeter¬ 
mination was premature with respect 
to taxes for that year, where the as¬ 
sessment for the year had not become 
final —Murray v. Mutschelknaus, 291 
N.W 118, 70 N.D. 1. 

Application for review held too late 

Ind —Cody v Board of Com’rs of 
Elkhart County, 183 N.E. 404, 204 
Ind 87. 

Mass —Boston Penny Sav. Bank v. 
Assessors of Boston, 61 N E.2d 1, 
314 Mass. 699—Boston Five Cents 
Sav Bank v. Assessors of Boston, 
49 N E 2d 230, 313 Mass 762. 

N.D—Murray v. Mutschelknaus, 291 
NW 118, 70 ND. 1. 

Ohio—Jacob B. Perkins Co. v. Glan¬ 
der, 92 NB.2d 690, 153 Ohio St 601 
—Hileman v. Evatt, 50 N E 2d 260, 
142 Ohio St. 175—Steward v. Evatt 
56 N.E 2d 159, 148 Ohio St 547— 
Council of City of Bellaire v. Bel¬ 
mont County Board of Revision, 6 
Ohio Supp. 195. 

Pa.—Appeal of Courlaender’s Estate, 
18 A.2d 494, 143 Pa.Super. 475— 
School Diet of Pittsburgh v. E. S. 
S. Land Co., 14 A.2d 619, 140 Pa. 
Super. 590—Appeal of Manayunk 
Trust Co., 42 Pa Dlst. A Co. 541. 
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10. N J —Jersey City v. State Tax 
Com'r, 29 A.2d 716, 21 NJMlsc 36 
—Jersey City v Kelly, 28 A 2d 618, 
20 NJ.Misc 484 

Board held to be without power to 
extend period 

Ohio—Steward v Evatt, 56 NE.2d 
159, 143 Ohio St. 547. 

11. Ala.—Daffln v. Scotch Lumber 
Co., 146 So. 452, 226 Ala. 33. 

12. Minn.—In re Calhoun Beach 
Holding Co, 287 N W. 317, 205 
Minn 582 

13. N J —Town of West Orange v 
State Board of Tax Appeals, 180 
A 770, 115 N J Law 396, affirmed 
184 A 735, 116 NJ.Law 414, fol¬ 
lowed in City of Long Beach v. 
State Board of Tax Appeals, 184 A 
735, 116 N.J Law 606. 

Pa —Appeal of Courlaender's Estate, 
18 A 2d 494, 143 Pa.Super 475 
Board member granting leave to ap¬ 
peal 

Statute providing that a single 
member of the appellate tax board 
may grant leave to taxpayer to file 
an appeal from the assessors within 
ten days from the entry of the order 
must be strictly followed, and tax¬ 
payer’s appeal filed more than ten 
days thereafter had no standing and 
could be given none by the board ei¬ 
ther as a matter of right or as a mat¬ 
ter of discretion —Louvre, Inc, v. 
Assessors of Boston, 66 N E2d 711, 
319 Mass. 727. 

14. Mo.—State v. Vaile, 26 SW 672, 
122 Mo. S3. 

15. N J.—City of Newark v Ameri¬ 
can Realty & Inv. Co., 58 A.2d 856, 
26 N J Misc. 238—Jersey City v 
State Tax Com'rs, 29 A.2d 716, 21 
N.J Misc. 36 

Necessity of prompt objection 

A municipality must object 
promptly if It questions certification 
by county board of taxation of its 
assessment books and tax rate and 
hence city assessments could not be 
disturbed after tax bills on basis of 
reduced assessment and Increased 
tax rate had been distributed to tax¬ 
payers—Jersey City v. Bettcher, 34 
A.2d 784, 22 N.J.Mlsc. 16, followed 
in Applications of Jersey City for 
Increase of Tax Assessments for 
Year 1948, 34 A 2d 790, 22 N.J Misc. 
28, appeal dismissed Appeals of Jer¬ 
sey City (1943 Tax Assessments) 44 
A.2d 189, 23 N.J.M1SC. 811. 
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plies equally to the taxpayer, the taxing district, 
and the board of review when it reviews the ac¬ 
tion of the assessors on its own motion . 16 Where 
the statute makes payment or part payment of the 
tax a condition precedent to the right of appeal, 
a provision for a limitation of time within which an 
appeal must be brought has been held not invalid 
as too short a period to enable the taxpayer to 
secure sufficient funds to pay the tax . 17 


While accrued rights are not affected by statutory 
changes , 18 the limit of time within which objections 
may be made, where such is considered procedural, 
is governed by the statutes in effect at the time the 
revision is sought . 16 Statutes extending the time 
for filing applications for review have been held 
to be remedial 20 and retroactive in effect , 21 and they 
should be given a liberal construction in favor of the 
taxpayer . 22 


2. Proceedings before Board or Officer 


§ 529. Procedure in General 

The procedure for the review and correction of tax 
assessments by official boards and officers is prescribed 
by statute, and adherence thereto Is requisite to a valid 
review. 

Ordinarily the procedure for the review and cor¬ 


rection of assessments by official boards and officers 
is prescribed by statute 23 and is exclusive . 24 Such 
proceedings are in invitum and are to be strictly 
construed in favor of the taxpayer . 26 Adherence to 
the procedure prescribed is required , 26 and is requi¬ 
site to a valid review and correction of an assess- 


16. Mich —Detroit Edison Co. v. 
City of Detroit, 298 N.W. 290, 297 
Mich 683. 

17. Mass—Old Colony R Co. v. As¬ 
sessors of Boston, 35 NE2d 246, 
309 Mass 439. 

Payment or part payment of tax as 
condition to appeal generally see 
supra 8 516. 

18. Okl—Shires v Reynolds, 224 P. 
2d 680, 203 Okl 673. 

Right to proceed under old statute 
Amendment or repeal of the stat¬ 
ute which allowed taxpayer under 
certain conditions to appear before 
and file with board of equalization 
protests for alleged wrongful assess¬ 
ments and excessive valuation and 
which authorized district court to re¬ 
view action of board of equalization 
on appeal was held not to affect prop¬ 
erty owner's accrued right to proceed 
under old statute with respect to ex¬ 
isting, erroneous assessment of his 
property —Shires v Reynolds, supra 
—Barry v Board of Com'rs of Tulsa 
County, 49 P 2d 548, 173 Okl. 645— 
Morley v. Hurst, 49 P.2d 646, 174 
Okl. 2. 

19. N’T.—People ex rel. Equitable 
Holding Corp. v. Graves, 33 N.YS 
2d 476, 263 App Div. 468, appeal 
denied 35 N T S 2d 283, 264 App. 
Div. 797—People ex rel. Interna¬ 
tional Salt Co. v. Graves, 272 N Y 
S. 748, 242 App.Div 124, modified 
on other grounds 196 N B. 6, 267 
N.Y. 149. 

Amendment of statute 

(1) An application for revision of 
franchise tax, filed more them one 
year but within two years of the tax 
commission’s audit of tax returns, 
was timely filed, notwithstanding at 
the time of audit the statute In force 
required an application for revision 
to be filed within one year of the 
audit, where the statute was amend¬ 
ed within two years from the audit to 


permit a filing of the return within 
two years of the audit—People ex 
rel Equitable Holding Corp. v. 
Graves, 33 NYS2d 476, 263 App Div 
468, appeal denied 35 N Y.S 2d 283, 
264 App Div 797 

(2) Where taxpayer in September 

1945, filed an application with the 
board of assessors for abatement of 
real estate tax and thereafter statute, 
providing that if application for 
abatement is not acted on prior to 
expiration of “four months” from 
date of filing, it shall be deemed to be 
denied and taxpayer shall have a 
right to appeal within “90 days” aft¬ 
er the four months, was on Oct. 16, 

1946, amended to change the “four 
months” to “three months” and the 
“90 dayB” to “three months,” the 
statute as amended was applicable 
and taxpayer's appeal filed with ap¬ 
pellate tax board in April, 1946, was 
too late and was properly dismissed. 
—Trustees of Eastern Gas & Fuel 
Associates v. Assessors of Boston, 74 
N.E 2d 424, 321 Mass 586—E B. Horn 
Co v Assessors of Boston, 74 N E 2d 
421, 321 Mass. 579 

(3) Judicial proceedings to abate 
tax see infra 8 583. 

SO. N.Y,—People ex rel Equitable 
Holding Corp v. Graves, 33 N.Y S. 
2d 476, 263 App Div. 468, appeal de¬ 
nied 35 N Y.S.2d 283, 264 App Div. 
797. 

81. N Y.—People ex rel. Equitable 
Holding Corp. v. Graves, 27 N.YS 
2d 509, 176 Misc. 327, affirmed S3 
N.Y S.2d 476, 263 APP Div. 468, ap¬ 
peal denied 35 N.Y.S.2d 283, 264 
App Div. 797. 

SS. NY.—People ex rel. Equitable 
Holding Corp. v. Graves, S3 NTS. 
2d 476, 263 App.Div. 468. appeal 
denied 85 N.Y.S.2d 283, 264 App. 
Div. 797. 

S3. Ind.—Cody v. Board of Com’rs 
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of Elkhart County, 183 NB. 404 
204 Ind 87. 

Mich—Fruehauf Trailer Co v. City 
of Detroit. 38 N W 2d 899, 325 Mich 
407. 

N J —City of Hoboken v. Kelly, 32 A 
2d 710, 21 N J Misc. 193 
Purpose of statute concerning pro¬ 
cedure to be followed in correcting 
inaccurate descriptions of charged 
back taxes and reassessing such tax¬ 
es was to encourage payment of de¬ 
linquent taxes and not to render void 
taxes valid—Plymouth United Sav 
Bank v Plymouth Tp, 286 NW. 626. 
289 Mich. 307 
Power of legislature 

The legislature has the power to 
grant or to withhold the right of re¬ 
view or to prescribe the conditions 
under which it can be had—Reeves 
v. Fries, 166 S W.2d 985, 292 Ky 450 
84. Ind—Cody v. Board of Com'rs 
of Elkhart County, 183 NE 404, 
204 Ind 87. 

26. Cal —Universal Consol Oil Co 
v. Byram, 153 P.2d 746, 26 Cal 2d 
353—Bandini Estate Co v Los An¬ 
geles County, 82 P 2d 185, 28 Cal 
App.2d 224. 

86. Cal—Universal Consol. Oil Co 
v Byram, 153 P.2d 746, 25 Cal 2d 
353—Bandini Estate Co v Los An¬ 
geles County, 82 P 2d 185, 28 Cal 
App 2d 224. 

Kan —Girard Gas Co. v. Board of 
Com’rs of Crawford County, 32 P 
2d 226. 139 Kan. 452. 

Neb.—Grant V. Bartholomew, 80 N 
W. 45, 58 Neb. 839. 

Ohio —American Restaurant ft Lunch 
Co. v. Glander, 70 N.E 2d 93. 147 
Ohio St. 147—West Toledo Factory 
Bldgs. ▼. Sftr&tt, 16 Ohio Supp 97 
Board cannot change procedure 
No resolution of county board can 
change legal procedure with respect 
to hearing on complaints as to a&- 
sessments.—People ex rel. McDon- 
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ment . 27 There must be a compliance with condi¬ 
tions precedent to a review , 28 and the person apply¬ 
ing for the review must comply strictly with the 
provisions of the statute . 29 Under some statutes 
the board cannot lower the assessment of any per¬ 
sonal property turned in by the owner or assessed 
by the assessor unless it was returned under oath 
to the assessor for taxation by the owner . 30 How¬ 
ever, the right of a taxpayer to challenge, by appeal, 


the validity of a tax levied against him should not 
be limited or defeated by failure to comply with 
nonjunsdictional statutory provisions relating to 
procedure, but any such defects may be corrected by 
amendment without prejudice to the taxing author¬ 
ity . 31 Also, the improper handling of an appeal by 
an appellate board of first instance will not nullify 
an assessment entered in proper form by the assess¬ 
ing officer or body, especially where further appeals 


ough v. Beemsterboer, 190 NE 920, 
356 Ill. 432, certiorari denied Beem¬ 
sterboer v. People of State of Illinois 
ex rel. McDonough, 55 S Ct. 86, 293 
US 675, 79 LEd 673, rehearing de¬ 
nied 55 S.Ct 138, 293 US. 630, 79 L 
Ed 716. 

Indispensable procedure 

Adherence to the prescribed proce¬ 
dure relating to Increase In valua¬ 
tion of a taxpayer’s property is in¬ 
dispensable in order to protect the 
taxpayer from arbitrary conduct of 
taxing officers —Girard Gas Co v. 
Board of Com’rs of Crawford Coun¬ 
ty, 32 P 2d 226, 139 Kan 452. 
Mandatory procedure 

The statutory requirements for 
perfecting an appeal by city to the 
board of tax appeals from state tax 
commissioner’s assessment of prop¬ 
erty used for railroad purposes are 
mandatory and are not merely direc¬ 
tory.—City of Hoboken v. Kelly, 32 
A 2d 710, 21 N.J.Misc 193 
Procedure in correcting descriptions 

(1) Provisions of the statute with 
respect to procedure to be followed in 
correcting inaccurate descriptions of 
back taxes and reassessing them is 
to be followed where such taxes may 
be legally reassessed —Plymouth 
United Sav. Bank v. Plymouth Tp, 
286 N.W. 625, 289 Mich. 307. 

(2) The statute was intended to 
apply to reassessments in cases of 
inaccuracies legally insufficient to 
void the tax entirely as to particular 
property involved—Plymouth United 
Sav. Bank v. Plymouth Tp., supra. 

(3) Where taxes assessed against 
real estate during certain years were 
void for indefinite description on as¬ 
sessment rolls, the statute did not 
authorize property to be reassessed 
for years covered by void assess¬ 
ments.—Plymouth United Sav. Bank 
v. Plymouth Tp., supra. 

27. Cal —Band ini Estate Co. v. Los 
Angeles County, 82 P 2d 185, 28 Cal. 
App.2d 224. 

Mich—Frueliauf Trailer Co. v. City 
of Detroit, 38 N.W.2d 899, 325 Mich. 
407. 

28. Ala—Daffln y. Scotch Lumber 
Co., 145 So. 452, 226 Ala 33, 

N.J.—--City of Hoboken v. Kelly, 82 
A.2d 710, 21 N.J.Misc. 193. 

Okl —Parkinson v. State ex rel. 
Thieman, 162 P.2d 551, 196 Okl. 80, I 


followed in State ex rel. Thieman v 

Parkinson, 162 P 2d 558, 196 Okl 

87 

Adjudication of jurlsdlotlonal fact 

Order of county board of supervi¬ 
sors reciting that tax assessment 
rolls had been published in county 
newspaper was a sufficient adjudica¬ 
tion of ultimate jurisdictional fact 
as a necessary prerequisite to right 
of board of supervisors to hear ob¬ 
jections and approve assessment rolls 
without reciting that proof of pub¬ 
lication was on file before board at 
time of entry of its order —Pinkerton 
v. Busby, Miss, 42 So 2d 387. 

Application to assessor 

(1) Under some statutes a season¬ 
able and proper application to the 
assessors in some form is essential 
to Jurisdiction of appellate tribunals 
over a proceeding to abate taxes on 
realty.—Board of Assessors of Town 
of Brookline v. Prudential Ins Co 
of America, 38 NE2d 145, 310 Mass 
300—Board of Assessors of City of 
Boston v. Suffolk Law School, 4 N.E. 
2d 342, 295 Mass. 489. 

(2) Taxpayer could not claim that 
board of tax appeals had jurisdiction 
to grant abatement of tax on ground 
that requirement of application to 
assessors on form approved by com¬ 
missioner of corporations and tax¬ 
ation was waived, where taxpayer 
had stated that be applied by infor¬ 
mal petition because no forms exist¬ 
ed for exemption of taxes, and there 
was no finding, or evidence warrant¬ 
ing a finding, that no "form approved 
by the commissioner" was available 
to taxpayer, and there was no such 
admission by assessors —Board of 
Assessors of City of Boston v. Suf¬ 
folk Law School, supra 

(3) However, under other statutes 
the primary valuation of railroad’s 
property, inadvertently signed by 
state tax commissioner under mistak¬ 
en impression as to contents there¬ 
of, is not barred from correction by 
the commissioner or by state board 
of tax appeals, on appeal, even 
though attorney general did not file 
a petition for review thereof with 
state tax commissioner.—Pitney v. 
Kelly, 84 A.2d 547, 21 N^.Misc. 405. 

(food cause for not applying to board 
of equalization. 

(1) Under some st&tvtes applicant | 

1024 


to the board of county commissioners 
for reassessment of property for pur¬ 
pose of ad valorem taxation must 
show good cause for not having ap¬ 
peared before board of equalization 
to secure relief sought. 

U S —National Life & Accident Ins 
Co. v. Parkinson, C.CA.Okl, 136 
P 2d 506 

Okl —Shires v. Reynolds, 224 P 2d 
580, 203 Okl. 673—Dunkle v Cole, 
223 P 2d 370, 203 Okl 496—Lair- 
more v. Board of Com’rs, Okmul¬ 
gee County, 195 P 2d 762, 200 Okl 
436—Parkinson v State ex rel 
Thieman, 162 P 2d 551, 196 Okl 80, 
followed in State ex rel Thieman 
v. Parkinson, 162 P 2d 558, 196 Okl 
87—Morningside Hospital & Train¬ 
ing School for Nurses v. Carmi¬ 
chael, 89 P.2d 958. 185 Okl. 48 

(2) The requirement that good 
cause must be shown for nonattend¬ 
ance on county board of equalization 
for correction of assessment of prop¬ 
erty for purpose of ad valorem taxa¬ 
tion must be met in order to give 
validity to any correcting order made 
by county commissioners—Dunkle v 
Cole, supra. 

(3) The statute requires that good 
cause must be shown why the per¬ 
son beneficially Interested at the time 
such appearance is required did not 
attend—Dunkle v. Cole, supra—Tul¬ 
sa Exchange Co v. Parkinson, 136 
P.2d 694, 192 Okl. 311. 

(4) Where only showing of good 
cause made to board of county com¬ 
missioners on application to correct 
alleged erroneous assessments of 
realty was that persons other than 
those in interest failed to appear be¬ 
fore the board of equalization at the 
proper time for adjustment of the 
assessment, no "good cause" was 
shown and the board of county com¬ 
missioners was without authority to 
entertain the application.—Dunkle v 
Cole, supra—Tulsa Exchange Co. v. 
Parkinson, supra. 

29. Ala.—Daffln v Scotch Lumber 
Co., 145 'So. 452, 226 Ala. 33. 

N J—City of Hoboken v. Kelly, 32 A. 
2d 710, 21 N.J Misc. 193. 

30. Fla.—Sanders v. State ex rel 
Shamrock Properties, 46 So.2d 491 

31. Ohio —Trotwood Trailers v 
Evatt, 51 N.£3.2d 645, 142 Ohio St. 
197. 
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are available and are taken' as to the merits of the 
assessment 32 

Under some 'statutes the procedure for review is 
judicial in nature and method . 33 Under other stat¬ 
utes the proceedings are informal , 34 and statutory 
requirements as to time, form, and mode of proceed¬ 
ing are directory only . 36 It has been held that, m 
the absence of a statute to the contrary, an officer or 
board is not governed by the rules of practice pre¬ 
vailing in ordinary civil suits, and minor irregular¬ 
ities or informalities do not vitiate them, the only 
essential matters being that the officer or board 
shall keep within his or its jurisdiction and that 
taxpayers shall be given a full opportunity to ap¬ 
pear and present their grievances . 30 In the conduct 
of proceedings for the review and correction of 
tax assessments it is the policy in some jurisdic¬ 
tions that the settlement of tax controversies shall 
be effected within a reasonable time so that the 
assets of the dependent interlocking political divi¬ 
sions of city, county, and state, with their financial 
requirements, shall be finally and harmoniously ad¬ 
justed . 37 Under some statutes the board of re- 
\iew has many duties which require continuous ac¬ 
tion by the board as a unit, duties not individual 
but collective, requiring joint action of the entire 
body 38 Where general statutes so provide, a board 
may perform its acts by a quorum . 39 

Correction of errors by consent. Under a stat¬ 
ute authorizing a board of review, on application 
by a property owner, to correct errors and mistakes 
in tax assessments at any time with the consent of 


the mayor or assessor of the municipality affected, 
and without hearing or notice to the taxing, district, 
it is not necessary that an appeal be pending before 
the board in order that it may act 4 ® 

Joinder of parties . Parties appealing on the 
ground of an alleged discrimination in the classifica¬ 
tion of banks for the imposition of a gross earn¬ 
ings tax are not precluded from maintaining their 
appeal because the persons favored by the alleged 
discrimination are not parties to the proceeding . 41 
A statute authorizing municipalities to appeal to a 
board of review for revision of illegal franchise tax 
assessments on the gross receipts of public utilities 
does not require that all affected municipalities join 
in the appeal, either as appellants or respondents, m 
order to render the levy collectable in its entirety . 42 
Different political subdivisions of the state are prop¬ 
erly joined on appeal from an order reducing the as¬ 
sessed valuations of similar properties located m 
each, so that there is no misjoinder of parties, where 
the properties are in the same county and m close 
proximity to each other, and it is extremely probable 
that a decision affecting one property will indirect¬ 
ly, if not directly, affect the near-by political sub¬ 
division . 43 

Filing appeal. It has been held that, in the ab¬ 
sence of statute otherwise providing, an appeal to 
the reviewing board should be filed with the as¬ 
sessing officials and not with the reviewing board , 44 
and, unless so filed, the reviewing board does not 
have jurisdiction . 46 


33. NJ—Duke Power Co v Hills¬ 
borough Tp., Somerset County, 26 
A 2d 713. 20 N J Misc 240, reversed 
on other grounds Duke Power Co. 
v. (State Board of Tax Appeals, 30 
A 2d 416, 129 NJ.Law 449, affirmed 
36 A 2d 201, 181 N J Law 276 
33. N J —Delaware, L & W R Co 
v. City of Hoboken, 86 A 2d 200, 16 
N J Super. 643, reversed on other 
grounds 91 A.2d 739, 10 N.J. 418. 
Board considered as court 

The state board of tax appeals is a 
“court" within statute regarding pro¬ 
ceeding In court for review of an as¬ 
sessment.—Pitney v Kelly, 34 A 2d 
647, 21 N.J.MJsc 406. 

34L Iowa.—Haubrich v. Johnson, 60 
N.W.2d 19, 242 Iowa 236 

38. Iowa.—Younker Bros, v Zlrbel, 
12 N.W.2d 219, 234 Iowa 269, 161 
A.L.R. 642. 

Time for making objection 

Although taxpayer was required 
to file protest between May 1 and 
May 2(1 against unchanged original 
assessment, he could file a protest 
to lncre^Lse of assessment by board of 
84 C. J S.—65 


review, where assessment was in¬ 
creased after May 31 —Younker Bros, 
v Zirbel, supra 

36. Or.—Northern Pac. Ry Co. v. 
Clatsop'County, 146 P. 271, 74 Or 
250 

61 C.J p 819 noffe 81. 

37- N J —George A Fuller Co v. 
Jersey City, 29 A 2d 720, 21 N.J 
Misc 38 

Boring year due 

The legislative scheme for assess¬ 
ing taxable property intends that the 
assessed or true value of all the 
property subject to taxation shall be 
finally determined, if reasonably pos¬ 
sible, during the year in which the 
tax on such assessed values is due 
and payable —George A. Fuller Co. 
v. Jersey City, supra. 

38. Pa.—Commonwealth ex rel Kel¬ 
ley v. Sheridan, 200 A. 102, 331 Pa. 
416. 

38. Ky.—City of Corbin v Board of 
Education of City of Corbin, 268 
S.W. 660, 206 Ky 787, 

61 C.J. p 819 note 86. 
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4a N.J.—Borough of Oradell v. 
State Board of Tax Appeals, 18 A. 
2d 406, 126 N.J Law 112, affirmed 
21 A 2d 738, 127 N J Law 226. 

41. D.C —Hamilton Nat Bank v 
District of Columbia, 156 F 2d 843, 
81 USAppDC 200. 

43. N J —Jersey Central Power & 
Light Co. v. State Board of Tax 
Appeals, 37 A.2d 111, 131 N J Law 
565 

■ntire assessment appealed 

When one or more of the interested 
municipalities appeal, the whole as¬ 
sessment is removed Into appellate 
tribunal for rectification, even though 
revision thereof will redound to ad¬ 
vantage of municipalities taking no 
part in proceedings.—Jersey Central 
Power & Light Co. v. State Board of 
Tax Appeals, supra. 

43. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N. 
W.2d 292, 217 Minn. 64. 

44. Ala.—State v. Templin. 88 So. 
149, 208 Ala 661 

61 C.J. p 819 note $2. 

48. Ala.—State v. Templin, supra 
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Transfer of assessor's record to reviewing board . 
Substantial compliance with a statute requiring the 
assessor or tax commissioner to certify to the 
reviewing board a transcript of the record of the * 
proceedings before him, together with all evidence, 
documentary or otherwise, considered by him is 
sufficient. 48 

Attorney conducting proceedings. The authority 
of an attorney at law who conducts the proceedings 
on appeal before a board of review is to be pre¬ 
sumed. 47 Even though an appeal is brought before 
a board of review by a person not entitled to prac¬ 
tice before it, if his act is not challenged at the time 
it will be effective to bring the appeal before the 
board. 48 

Curative statutes designed to legalize the action 
of boards and officers with respect to the review 
of assessments may or may not be valid, depending 
on the nature of the matter claimed to have been 
covered by such statutes. It is difficult to draw 
a line between the matters which may, and those 
which may not, be validated by such acts; 49 but 


in general, defeats in the proceedings destructive 
of jurisdiction cannot be, 60 while irregularities and 
e;rors, in fhe conduct of the proceedings piay be, 51 
validated, 

§ 530. Notice to Persons Interested 

The necessity for, and requisites and sufficiency 
of, notice of a review and change of tax assessments 
by a board or official are considered infra §§ 531— 
534. 

Examine Pocket Parts for later cases. 

§ 531. -Necessity 

Where a board or officer changes an assessment, In 
the absence of waiver notice must be given to the per¬ 
sons Interested, particularly to a taxpayer whose assess¬ 
ment Is increased, and, under some statutes, failure to 
give notice will Invalidate the change. 

Where a board or officer changes an assessment, 
in the absence of waiver, as discussed infra § 534, 
it is necessary, usually by reason of statute, that 
notice be given to persons interested, 62 particularly 
to a taxpayer whose assessment is increased. 68 The 


46. Ohio—Wheeling Steel Corp. v. 
Bvatt, 54 NE.2d 132, 143 Ohio St. 
71. 

47. Mass —Assessors of Lawrence v. 
Arlington Mills, 69 N El 2d 2, S20 
Mass. 272 

48. Mass —Assessors of Lawrence 
v. Arlington Mills, supra. 

49. Cal—People v. Goldtree, 44 Cal. 
328 

6a Cal —People v. Goldtree, supra. 
6L Cal—People v. Goldtree, supra. 

68. U.S—Great Lakes Steel Corpo¬ 
ration v. Lafferty. DC Mich, 12 F 
Supp. 65, affirmed Wayne County 
Board of Review v. Great Lakes 
Steel Corporation, 67 S CL 329, 300 
U.S. 29. 81 LEd, 485 
Ill.—People ex rel, Smith v. Flem¬ 
ing, 188 NE 818, 366 Ill 91. 

Kan —Girard Gas Co v. Board of 
Cottt’rs of Crawford County, 32 P.2d 
226. 139 Kan. 452. 

Ky.—Kentucky Nat. Park Ass’n v. 

Reed, 62 S.W.2d 614, 250 Ky. 625. 
Mich —Fruehauf Trailer Co. v. City 
of Detroit, 28 N.W.2d 899. 825 Mich. 
407. 

Mo.—State ex rel. Lane v. Cornell, 
171 S.W.2d 687, 851 Mo. 1. 

N.Y.—People ex rel. Huff v. Graves, 
298 N.Y.S. 59, 249 App.Dlv. 362, re¬ 
versed on other grounds 18 N.E.2d 
599, 277 N.Y. 115. 

61C.J. p 820 note 95. 

Notice of: 

Additions to taxpayer's list by as¬ 
sessor see supra ft 401. 

Amendment or reassessment by as¬ 
sessor see supra I 510. 

Assessment see supra | 420. 1 


Completion and filing of roll see 
supra 9 478. 

Equalization between taxing dis¬ 
tricts see supra ft9 495, 503. 

Levy see supra ft 359 
Time and place of meeting of 
board or officer see supra ft 527. 
Record of notice see infra ft 542 

Purpose of the notice required by 
the statute is to give the taxpayer an 
opportunity to be heard —Common¬ 
wealth ex rel. Reeves v. Elkhom & 
Jellico Coal Co, 233 SW2d 508, 313 
Ky. 764. 

63. U S —Great Lakes Steel Corpo¬ 
ration v. Lafferty, D C Mich , 12 F 
Supp. 55, affirmed Wayne County 
Board of Review v. Great Lakes 
Steel Corporation, 57 S Ct. 329, 300 
US. 29, 81 L.Ed 485 
111 —People ex rel. Smith v. Fleming, 
188 NE 818. 365 Ill. 91—People 
ex rel. Harding v. Sherldan-Bromp- 
ton & Annex Building Corporation, 
163 N.E. 403, 831 Ill. 495. 

Kan.—Girard Gas Co. v. Board of 
Com’rs of Crawford County, 82 P. 
2d 226, 139 Kan. 452. 

Ky.—Burnside Supply Co v. Bum- 
side Graded Common School, 86 S 
W.2d 160, 260 Ky. 482—Kentucky 
Nat. Park Ass’n v. Reed, 63 S W.2d 
614, 250 Ky. 625. 

Mich.—Fruehauf Trailer Co. v. City 
of Detroit, .38 N.W.2d 899, 825 Mich, 
407. 

Tex —Ward County v. Wentz, CiY. 

App., 69 S.W.2d 571. 

Wash.—State ex rel. Yakima Amuse¬ 
ment Co. v. Yakima Cottnty, 73 
P.2d 759, 192 Wash. 179. 

01 C.J. P 820 note 96 
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The object of statutory provision, 
that whenever board of equalization 
shall find It has duty to raise assess¬ 
ment of any person’s property, board 
shall order county clerk to give the 
person written notice, was Intended 
to give a property owner his day in 
court or the right to be heard.—Vic¬ 
tory v State, 168 S.W.2d 760, 138 
Tex. 285. 

Reliance on listed valuation 

Property owner is entitled to rely 
on assessment being made in accord¬ 
ance with his listed valuation and 
cannot be made to pay subsequently 
changed valuation, unless and until 
he has knowledge or Information or is 
notified to the contrary by assess¬ 
ing officials.—Wymore v. Mark way, 
89 S W.2d 9, 338 Mo. 40. 

Action held Increase 

Where board of revision had re¬ 
moved buildings and machinery used 
in taxpayer's business from real es¬ 
tate tax list on ground that such 
property was personalty, board’s ac¬ 
tion in restoring such structures to 
general real estate duplicate resulted 
In an "increase In valuation" and was 
required to be made in compliance 
with statute requiring notice.—State 
ex rel. O’Connor v. Austin, 41 N E 2d 
1016, 140 Ohio St 7. 

Increase as to which notioe required 

(1) Under a statute providing that 
the board of supervisors equalize the 
rolls at its July meeting and by 
newspaper publication notify the 
public that such roils are ready for 
inspection and examination, and that 
the board at its August meeting hear 
objections to assessment^ and send 
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requirement of aptioe to the .taxpayer is jurisdic¬ 
tional where his assessment is increased,' 64 and non- 
compliance therewith will invalidate the review and 
increase, 66 and in some jurisdictions the failure to 
give the required notice invalidates the review, even 
where the assessment is reduced. 66 In some juris¬ 
dictions, however, the statutory requirement of no¬ 
tice of an increase is directory, 67 and the taxpayer 
may not complain of a failure to give notice m 
the absence of prejudice 68 

In the absence of a provision to the contrary, 
notice need not be given the taxpayer of his 
personal property assessment unless the amount or 
value returned by him for taxation is altered or 
revised, 69 and it has been held that no special no¬ 
tice of an increase is necessary where the board 
does increase the assessment. 60 Where the stat¬ 
ute requires two steps to be taken by the board in 
increasing an assessment, first, to ascertain the in¬ 
creased assessment and, second, to give notice of 
such increase to the taxpayer affected and of the 


date of a hearing at which he may appear and 
protest it, the notice is directed to the date fixed for 
the hearing and not to the date on which the in¬ 
creased assessment was made. 61 It is not to be 
presumed that notice was not given merely be¬ 
cause the statute does not provide for notice. 62 

Increase between periodical assessments . Where 
the board has power to change the valuation be¬ 
tween periodical assessments, the requisite statutoiy 
notice must be given to all persons interested, 63 
but need be given only in those cases specified in 
the statute. 64 

Assessment of omitted property . Where the board 
is authorized to assess, or to order omitted property 
to be assessed, as discussed supra § 521, it must 
comply with the statutes requiring notice to be 
given to the taxpayer affected. 66 A statute provid¬ 
ing that mere informalities or irregularities shall not 
invalidate an assessment is inapplicable. 66 The 
failure to give the requisite notice is jurisdictional, 67 


notice by mall to any person whose 
assessment Is increased, It was held 
that the requirement for notice by 
mail applied only to Increases made 
at the August meeting and not to in¬ 
creases made at the July meeting — 
Day Bros v. Board of Sup’rs of Web¬ 
ster County, 184 So. 453, 183 Miss 
240. 

(2) The statute requiring notice by 
mail in case of increase of assess¬ 
ment, where new assessment is found 
to be necessary because assessor is 
incapable or his assessment is imper¬ 
fect, and authorizing board to ap¬ 
point some suitable person to proceed 
to make new assessment applies only 
in such contingency, and not to in¬ 
crease of assessment by board of su¬ 
pervisors pursuant to order of state 
tax commission, and such increase 
Is not invalidated by failure to give 
notice by mail—Day Bros, v Board 
of Sup’rs of Webster County, supra. 

64. Ill —People ex rel. Smith v. 

Fleming, 188 NB 818, 355 Ill. 91. 
Kan.—Girard Gas Co. v. Board of 
Com'rs of Crawford County, 32 P. 
2d 226, 189 Kan 452—Dykes v. 
Lockwood Mortg Co, 46 P. 711, 57 
Kan. 416. 

Ky.—Kentucky J*at. Park Ass'n v. 

Reed, 63 S.W 2d 614, 250 Ky 525 
61 C J. p 820 note 97. 

55. U.S.—Great Lakes Steel Corpo¬ 
ration v. Lafferty, DC Mich., 12 F. 
Supp. 65, affirmed Wayne County 
Board of Review v. Great Lakes 
Steel Corporation, 57 S.Ct. 329, 300 
U S. 29, 81 L.Ed. 486. 

Ky.—^Biinudde Supply Co v. Burn¬ 
side Graded Common School, 88 S. 
W.Sd 165, 660 Ky. 482—Kentucky 


Nat Park Ass'n v Reed, 63 S.W 2d 
614, 250 Ky 525 

Mich —Fruehauf Trailer Co. v. City 
of Detroit, 38NW2d 899, 325 Mich 
407 

Ohio—State ex rel O'Connor v. Aus¬ 
tin, 41 NE 2d 1016, 140 Ohio St. 7 
Tex —Ward County v. Wentz, Civ. 

App, 69 S W2d 571. 

Wash —State ex rel Yakima Amuse¬ 
ment Co. v. Yakima County, 73 P 
2d 759, 192 Wash. 179. 

56. Ill —People ex rel Thomas v. 
Nixon, 187 N.B 650, 353 Ill. 556. 

Review by board of appeals 
Ill —People ex rel Thomas v. Nixon, 
supra. 

57. Ark—Clay County v. Brown 
Lumber Co, 119 S.W. 251, 90 Ark. 
413, 

61 C J p 820 note 98. 

58. Minn.—State v. Cudahy Packing 
Co, 115 N.W. 645, 1039, 103 Minn. 
419. 

58. Pa.—In re Courlaender's Estate, 
18 A.2d 494, 143 Ta-Super. 475. 

60. Mo -**State ex rel and to Use of 
Rice v. Harrison, 125 S.W. 1115, 
226 Mo. 158. 

61 C.J. p 821 note L 

61. Mo.—State ex rel. Lane v. Corne¬ 
ll, 149 S W 2d 815, 347 Mo. 932. 

Rxtra or epeoial notice 
The statute does not require that 
extra or special notice be given ei¬ 
ther before or after an ord^r has been 
entered for an increase In assessment 
of personal property.—State ex rel. 
Lane v. Cornell, supra. 

63. Md.—Baltimore v. Grand Lodge 
A. F. & A. M., 60 Md. 1 280. 

68 . Ohio.—Davies v. Nation Land, 

1027 


etc., Co., 81 N.B. 756, 76 Ohio St 
407. 

61 C.J p 821 note 6. 

64. Ohio—Lewis v. State, 69 N.E 
980, 69 Ohio St 473 

65. U S —Hillsborough Tp , Somer¬ 
set County, N J„ v. Cromwell, N. 
J, 66 SCt 445, 326 US. 620, 90 L. 
Ed 358 

Mo—State ex rel Lane v. Cornell, 
171 S W2d 687. 361 Mo 1. 

N.J —Duke Power Co v State Board 
of Tax Appeals, 30 A.2d 416, 129 
N J Law 449, affirmed 36 A.2d 201, 
131 N J Law 275 
61 C J p 821 note 10. 

66. Ky—Mt Sterling Oil, etc., Co 
v. Ratliff. 104 SW. 993, 127 Ky. 
1, 31 KyL 1229 

67. US —Cromwell v. Hillsborough 
Tp, Somerset County, CCA N. J., 
149 F 2d 617, affirmed 66 S.Ct. 445, 
326 US. 620, 90 L Ed 858. 

Mo.—State ex rel Lane v. Cornell, 
171 S.W 2d 687, 351 Mo. 1. 

N J —Duke Power Co. v. State Board 
of Tax Appeals, 30 A.2d 416, 129 N. 
J Law 449, affirmed 36 A.2d 201, 181 
NJ.Law 275. 

61 C.J. p 821 note 12. 

Condition prsosdsnt 
Notice and opportunity for hearing 
were conditions preoedent to exten¬ 
sion of property and valuation on as¬ 
sessor’s books.—State ex rel. Lane v. 
Cornell. 149 S.W.2d 815, 847 Mo. 938. 
Restoration of assessment 
Where board of review took Im¬ 
provement off assessment books and 
later restored it, such restoration 
would be illegal if notioe thereof was 
not given to property owner—Chi¬ 
cago Title & Trust Co. v. McDon¬ 
ough, 188 HCJBL 896. 855 I1L 648. 
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and the assessment of omitted property without the 
required notice is void. 88 However, notice has been 
held Unnecessary where the statute does not re¬ 
quire notice, 69 or where the board is merely making 
a preliminary investigation of omitted property. 70 
Also, notice is not required as to a preliminary or 
interlocutory assessment of omitted property, where 
the statute does not require notice directed to the 
time such assessment is made, but does require a 
notice to the taxpayer affected and a hearing before 
the assessment is extended on the rolls and made 
finally effective against him. 71 

Notice of application . Where required by stat¬ 
ute, notice of a complaint filed with the board must 
be given to the proper persons, 72 but in the absence 
of statute no such notice is essential. 78 

Due process of law . Under general rules, a per¬ 
son whose assessment is changed by a reviewing 
board or officer is entitled to notice and a hearing 
a 9 a matter of due process of law 74 where the as¬ 
sessment is increased, 76 or property omitted by the 
regular assessing officers is assessed. 76 


§ 532. i— Requisites and Sufficiency 

a. In general 

b. Service 

a. In General 

The not foe of a change In aeeestmeht required by 
atatute to be given to a taxpayer should comply with 
the statute, but mere Irregularities or informalities will 
not Invalidate It. 

The notice required by statute to be given to a 
taxpayer should comply with the statute. 77 The 
time of notice must not be unreasonably short; 78 
and, where the time is prescribed by statute, the 
notice must be given at least the prescribed number 
of days before the proposed action is taken. 79 Un¬ 
der some statutes the notice must fix a day certain 80 
and place 81 for the appearance of the taxpayer, and 
inform him with respect to the property which is 
to be acted on and of the nature of the change pro¬ 
posed to be made in the assessment; 82 and the 
notice only binds the taxpayer as to the description 
and character of the property mentioned. 83 How¬ 
ever, a taxpayer is not entitled to specific notice of 
the time and place of meeting of the board of review 


68. U.S.—Cromwell v. Hillsborough 
Tp, DC.N.J., 66 F.Supp. 41, af¬ 
firmed, C.C.A., 140 F.2d 617, af¬ 
firmed 66 S.Ct. 445, 326 U.S. 620, 90 
L-Bd 358. 

Mo.—State ex rel. Lane v. Cornell, 
X71 SW.2d 687, 361 Mo. 1. 

N J.—Duke Power Co v. State Board 
of Tax Appeals, 30 A.2d 416, 129 
NJ.Law 449, affirmed 36 A.2d 201, 
131 N.J.Law 275. 

60. Or—Oregon, etc, Mortg. Sav. 
Bank v. Jordan, 17 P. 621, 16 Or. 
113. 

S.D—Billinghurst v Spink County, 
58 N.W. 272, 6 S D. 84 

70. Ind.—Satterwhite v. State, 40 N. 
S3. 654, 1087, 142 Ind. 1. 

71. Mo.—-State ex rel. Lane v. Corne¬ 
ll, 149 S W.2d 815, 347 Mo. 932. 

72. N.J.—City of Hoboken v. Kelly, 
32 A.2d 710, 21 N.J.Misc. 193. 

61 C.J. p 821 note 15. 

73. Minn—State v. Hynes, 84 N.W. 
636, 82 Minn 34. 

61 C.J p 821 note 16. 

74. Mo —State ex rel. Lane v. Corne¬ 
ll, 171 S.W.2d 687, 351 Mo. 1. 

61 C.J. p 821 note 18. 

Due process of law with respect to 
assessment and collection of taxes 
generally see Constitutional Law 8 
660. 

75. Ky.—Draffen v. City of Paducah, 
284 S.W. 1027, 216 Ky. 189. 

61 C.J. p 821 note 19. 

76. XU.—Carney v. People, 71 N.B. 
865, 810 Ill. 434. 

Mo.—-State ex rel. Lane v. Cornell, 
171 S.W*ld 667, 351 Mo. 1 I 


77. US—Great Lakes Steel Corpo¬ 
ration v Lafferty, D C Mich , 12 F 
Supp 55, affirmed Wayne County 
Board of Review v. Great Lakes 
Steel Corporation, 67 S.Ct. 329, 300 
US. 29, 81 L Ed. 485. 

Ky.—Burnside Supply Co. v. Burn¬ 
side Graded Common School, 86 S. 
W 2d 160, 260 Ky 482. 

Mo.—State ex rei. Lane v. Cornell, 
149 S W 2d 815, 347 Mo. 932. 

61 C J. p 821 note 22 
ruing assessment roll 

Mere filing of assessment roll is in¬ 
sufficient notice to taxpayer of 
change from his listed valuation — 
Wymore v. Markway, 89 SW2d 9, 338 
Mo. 46. 

Hearing not scheduled 

Letter mailed to taxpayer in which 
he was notified that no hearing was 
being scheduled as to reassessment 
of personalty wan held insufficient 
personal notice.—Fruehauf Trailer 
Co. v. City of Detroit, 88 N.W.2d 899, 
325 Mich. 407. 

Notioe of application for hearing 
Statement requesting board of tax 
appeals to correct an assessment in 
taxes imposed against railroad prop¬ 
erty, which was contained in com¬ 
plaint filed by city with board and 
copy of which was purportedly 
served on taxpayer, did not constitute 
“notice of application for hearing** 
required by statute to be served on 
taxpayer.-rCity of Hobokeh v. Kelly, 
32 A.2d 710, 21 N.J.Misc* 198. 

78. Sight days 

Notices mailed only eight days In 
advance of hearings ware held .not 
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unreasonably short, in absence of any 
showing that objectors were harmed 
—People ex rel Lunn v Chicago Ti¬ 
tle & Trust Co, 100 N.E 2d 578, 409 
Ill. 605. 

79. Wash —State ex rel Yakima 
Amusement Co v. Yakima County, 
73 P 2d 769, 192 Wash. 179. 

61 C.J. p 822 note 24 
XTre days* notice held required 
Kan —Girard Gas Co v Board of 
Com'rs of Crawford County, 82 P.2d 
226, 139 Kan. 452. 

Wash.—State ex rel. Yakima Amuse¬ 
ment Co. v. Yakima County, 73 P 
2d 769, 192 Wash 179 
Notice of application for hearing 
is not effective where not served five 
days before filing complaint, as re¬ 
quired by statute—City of Hoboken 
v. Kelly, 82 A.2d 710, 21 N.J.Misc 
193. 

80. Wash.—Everett Water Co. v. 
Fleming, 67 P. 82, 26 Wash. 864. 

61 C.J. p 822 note 25 

81. Iowa.—In re Seaman, 113 N.W 
354, 185 Iowa 543. 

82. Md.— Alleghany County v. New 
York Min. Co., 26 A. 864, 76 Md 
649. 

61 C.J. p 822 note 27. 

Notftoe by publication was insuffi¬ 
cient where it did not Identify the 
property to be reassessed or the tax¬ 
payer.—Fruehauf Trailer Co. v. City 
of Detroit, 88 N.W.2d 899, 825 Mich 
407. 

83. Ill.—People v. Lycan, 145 N E. 
595, 814 Ill. 590—People v. Nokomis 
Coal CO., 189 NJB. 41, 308 I1L 46. 
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where a statute does not require it and a statute , 
fixes the time and place of the meeting. 84 The 
notice will not be vitiated by mere irregularities 85 
or informalities. 86 The failure to specify the class 
or classes of property involved in proposed increases 
in tax assessments on realty in certain townships 
Will not invalidate horizontal increases thereon 
where all the persons receiving notice owned realty 
and the proposed increases extended to all classes 
of realty. 87 

Written or oral . In the absence of statutory re¬ 
quirement, written notice is not necessary, 88 but 
must be given when required by statute. 89 The 
statutory requirement of written notice is complied 
with by mailing a postal card informing the tax¬ 
payer of a proposed increase. 90 

Rules of board. Under some statutes notice is 
to be given in such manner as the board may by 
rule prescribe 91 In such case the notice given must 
be sufficient to allow for a full and fair hear¬ 
ing. 92 Where, by a rule of the board, the notice 
must direct the owner to appear within a certain 
number of days from the date of the notice, the 
time for appearance is to be computed as including 
the date of notice. 93 In the absence of a rule pre¬ 
scribing a written return or proof of service, a no¬ 
tice given by mail may be established by any proper 
legal testimony. 94 


Form for newspaper notice . Under some statutes 
a notice to taxpayers of tax assessments which is 
required to be published in the newspapers need 
not follow the literal form for process to be served 
on individuals. 95 

Due process of law. While there is some author¬ 
ity to the contrary, 96 it is generally held that per¬ 
sonal notice to taxpayers is not necessary where a 
public statute, of which all persons are bound to 
take notice, specifies the day and place where the 
board shall meet, since this is sufficient notice to 
give the board jurisdiction over any particular 
assessment. 97 Also, although there is authority to 
the contrary, 98 notice by publication, where au¬ 
thorized by statute, is sufficient, 99 at least where 
there is a uniform increase affecting all taxpayers 
alike. 1 A statute giving the taxpayer the right to 
enjoin the collection of the tax makes ample provi¬ 
sion for due process of law. 2 

b. Service 

The notice must be served In accordance with stat¬ 
utory directions. 

The notice must be served in accordance with 
statutory directions 3 A notice of an application for 
a hearing must be served at the place required by 
statute. 4 While personal notice is not necessary to 
satisfy the constitutional requirement of due process 


84. Wis —Milwaukee County v. Dor- 
sen, 242 NW 515, 208 Wis 637. 

86. Mo—State ex rel Van Haalte v. 
Board of Equalization of City of 
St Louis, 165 SW 1047, 266 Mo 
455 

61 C.J. p 821 note 23. 

86. Cal —Williamson v Tayne, 77 P. 
2d 900, 25 Cal App 2d 497. 

87. Ill —People ex rel. Lunn v Chi¬ 
cago Title & Trust Co, 100 NE2d 
578, 409 Ill. 505. 

88. US —Sturges v. Carter, Ohio, 6 
SCt 1014, 114 U.S. 611, 29 L Ed. 
240 

89. Ind —Eaton v. Union County 
Nat Bank, 40 N.E. 693, 141 Ind 
159. 

80. Tex.—Cobb v. Downing, Civ. 
App., 1 S.W.2d 508, appeal dis¬ 
missed 49 S.Ct. 26, 278 US 560, 
73 LEd. 506, certiorari denied 49 
S.Ct. 81, 278 U.S. 646, 73 L Ed 659 
—Qr&ham v. Lasater, Civ App, 26 
S.W. 472. 

81. Cal.—Williamson v. Payne, 77 P. 
2d 900, 25 Cal.App.2d 497. 

88 . Cal.’—Spring Valley Water 
Works v. Schottler, 62 Cal. 69, af¬ 
firmed 4 S.Ct 48, 110 U.S. 347, 28 
UBd. 178. 

98. Cal.—Hagenmeyer v. Mendocino 


County Board of Equalization, 23 
P 14, 82 Cal 214. 

94L. Cal —Hagenmeyer v Mendocino 
County Board of Equalization, su¬ 
pra. 

95. Miss—Clanton v Callender, 36 
So 2d 140, 3 ALR 2d 236 

Seal 

The notice is not within a statute 
requiring the seal of the clerk of 
court to be on all process —Mullins 
v Lyle, 183 So. 696, 183 Miss. 297. 

Style 

The notice is not ineffective be¬ 
cause of failure to comply with con¬ 
stitutional and statutory require¬ 
ment that the style of all process 
shall be “The State of Mississippi M 
—Clanton v. Callender, Miss., 36 So. 
2d 140, 3 A.L.R.2d 236. 

96. Ind.—Kunt* v. Sumption, 19 N. 
E 474, 117 Ind. 1, 2 L.R A. 655. 

61 C J. p 822 note 37. 

97. Wis—Milwaukee County v. Dor- 
sen, 242 N.W. 515, 208 Wis. 637- 
State ex rel. Vilas v. Wharton, 94 
N W 859, 117 Wis. 558. 

61 C.J. p 822 note 38. 

98. Oal —Patten v. Green, 18 Cal. 
325. 

99. NT—Lamb v. Connolly, 25 N.E 
1042, 122 NT. 531. 

61 C.J. p 822 note 40. 
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1. Ky—Draffen v City of Paducah, 
284 SW 1027, 216 Ky 139. 

61 C.T p 822 note 41. 

2. US —Oskamp v. Lewis, C.C.Ohio, 
103 F 906. 

61 C J p 822 note 42 

3. US —Great Lakes Steel Corpo¬ 
ration v. Lafferty, DC Mich, 12 F 
Supp. 55, affirmed Wayne County 
Board of Review v Great Lakes 
Steel Corporation, 67 S Ct. 329, 800 
US 29, 81 LEd 485 

61 C J. p 822 note 44 

Manner of service of summons 

Under statute requiring notices of 
proposed increase in assessments to 
be served in the manner in which 
summons are required to be served, 
such notices cannot be served in ac¬ 
cordance with provisions of civil code 
dealing with serving notices, unless 
taxpayer is absent from county or 
conceals himself or the person at¬ 
tempting to serve the notice is un¬ 
able after diligent effort to deliver 
it to taxpayer personally.—Burke v. 
Department of Revenue, 168 S.W 2d 
997, 293 Ky. 281. 

4. NJ.—City of Hoboken v. Kelly, 
32 A 2d 710, 21 N JMlsc. 193. 

Principal oflo* in state 

Authorities of taxing district con¬ 
testing railroad property tax must 
comply with statute requiring notice 
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where a public statute specifies the time an4 place i notice by mail, where practicable, are jrequired. 11 


of the meeting of the board, as discussed supra sub¬ 
division a of this section, where required by stat¬ 
ute personal notice is necessary. 6 Under general 
rules, discussed m Notice § 18 d, where the mode 
and manner of giving the notice are not prescribed, 
a personal service is requisite. 6 However, it has 
been held that a particular method of service on 
the taxpayer is not necessary where the statute does 
not require it. 7 

By posting . Where authorized by statute, notice 
may be served on a nonresident or absentee by post¬ 
ing on the premises. 8 Where there are several 
disconnected tracts involved, notices must be posted 
on each. 9 

By publication . Under general rules, discussed 
in Notice § 18 g, notice by publication may be made 
when authorized by statute, 10 and under some 
statutes notice by publication and also personal 


Where, such service is dependent on the inability 
to serve in other designated ways, service by pub¬ 
lication is warranted only when such other methods 
are impossible. 12 

§ 533, -Persons Notified , 

The required notice of a review and correction of a 
tax assessment by an official board or officer must be 
served on the person or persons designated by statute. 

The requisite notice must be served on the persons 
designated by statute, 18 such as the taxpayer af¬ 
fected, 14 or a specified number of the owners of 
the property, where the assessment of any class of 
property or of any township is increased, 16 and, 
under some statutes, the assessor and the persons 
and corporations to be affected. 16 Where the stat¬ 
ute requires notice to be served on the person to be 
affected or his agent, notice should be served on 
the owner of the property 17 or his agent. 18 Where 


of application for hearing 1 to be 
served on the taxpayer at its princi¬ 
pal place of business, and mailing 
the notice to the attorney for the tax¬ 
payer at his office is ineffective — 
City of Hoboken v Kelly, supra. 

5. Ky.—Burnside Supply Co v. 
Burnside Graded Common School, 
86 S W.2d 160, 260 Ky. 482. 

61 C.J. p 823 note 47. 

Notloa by mail 

Where required by statute, person¬ 
al notice by mail is required to be 
given, where practicable, to all per¬ 
sons whose assessments are to be 
considered. 

U.S —Great Lakes Steel Corp. v Laf- 
ferty, D C Mich , 12 F.Supp 55, af¬ 
firmed Wayne County Board of Re¬ 
view v Great Lakes Steel Corpora¬ 
tion, 57 S.Ct 329, 800 U.S. 29. 81 
L.Ed 485 

Mich—Fruehauf Trailer Co. v. City 
of Detroit, 38 N.W2d 899, 326 Mich. 
407. 

Service on. wife of taxpayer was 
Insufficient where taxpayer was not 
absent from county—Burnside Sup¬ 
ply Co. v. Burnside Graded Common 
School, 86 S.W.2d 160, 260 Ky. 482. 

8. Wash,—Weyerhaeuser Timber Co. 
v Pierce County, 233 P. 922, 183 
Wash. 855 
61 C.J. p 823 note 49 

7. N.J,—Union City v. Capitol-Thea- 
tre Amusement Co. f 57 A.2d 226, 26 
N.J.Misc 102. 

Board oannot limit jurisdiction by 
mis 

County board of taxation could not, 
by adoption of a rule with respect to 
service of copy of petition of appeal 
filed by a taxing district, limit its 
jurisdiction or restrict the right of 
city to have- Its appeal heard, where 
the statute authorizing appeal by 


taxing district failed to provide any 
particular method of service on the 
taxpayer.—Union City v. Capitol- 
Theatre Amusement Co , supra. 

8. Ky.—Lowther v Moore, 229 SW 
705, 191 Ky 284—Ward v. Wentz, 
113 S.W. 892, 130 Ky. 705 

9. Ky.—Lowther v. Moore, 229 S W 
705, 191 Ky. 284. 

10. Ohio.—Britt v. Hagerty, 11 Ohio 
CirCt. 116, 5 Ohio Cir Dec 64, af¬ 
firmed 49 N.E 1110, 56 Ohio St 790. 

11. Mich—Fruehauf Trailer Co v 
City of Detroit, 88 N W 2d 899, 
325 Mich 407. 

12. Ohio.—Britt v Hagerty, 11 Ohio 
Cir.Ct 115, 5 Ohio Cir Dec 64, af¬ 
firmed 49 NE 1110, 56 Ohio St. 790. 

13. U S —Great Lakes Steel Corpo¬ 
ration v. Lafferty, D C Mich , 12 F. 
Supp. 55, affirmed Wayne County 
Board of Review v Great Lakes 
Steel Corporation, 57 S Ct. 329, 300 
U.S. 29, 81 L.Ed. 485 

Ill —People ex rel. Thomas v. Nixon, 
187 NE. 650, 353 Ill. 556. 

61 C.J. p 823 note 56. 

Assessor or supervisor of assessors 
Under a statute requiring notice 
to be given to the board of asses¬ 
sors, assessor, or supervisor of as¬ 
sessors, notice to the township asses¬ 
sors of horizontal increases in tax 
assessments on realty in the town¬ 
ship is sufficient where the county 
does not have a board of assessors, 
and the notice is not defective be¬ 
cause not given to the county super¬ 
visor of assessors.—People ex rel. 
Lunn v. Chicago Title & Trust Co., 
100 N.E.2d 578, 409 Ill. 505. 

Taxpayer not mentioned la order 
Review of assessment was held 
void as to taxpayer who was not 
mentioned in order to assessor to 
appear with assessment rolls and 
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sworn statements of persons whose 
assessments were to be considered.— 
Great Lakes Steel Corporation v. 
Lafferty, D C Mich., 12 F Supp. 55, 
affirmed Wayne County Board of Re¬ 
view v. Great Lakes Steel Corpora¬ 
tion, 57 SCt. 329, 300 US. 29, 81 L 
Ed. 485 

14. Ky —Burnside Supply Co. v. 
Burnside Graded Common School, 
86 S W2d 160, 260 Ky. 482. 

N J —Duke Power Co v. State Board 
of Tax Appeals, 30 A 2d 416, 129 
N.J Law 449, affirmed 36 A.2d 201, 
131 N.J.Law 276. 

15. Ill—People ex rel. Lunn v. Chi¬ 
cago Title & Trust Co , 100 N.E.2d 
578, 409 Ill. 505. 

16. Ill.—People ex rel. Thomas v 
Nixon, 187 NE 650, 353 Ill. 656 

17. Ill —People v. Nokomis Coal Co , 
139 NE 41, 308 Ill. 45. 

61 C.J. p 823 note 67. 

18. Tex.—Victory v. State, Civ App . 
134 S.W 2d 477, affirmed 168 S.W 2d 
760, 138 Tex. 285 

61 C J. p 823 note 68. 

Botloe to agent bold sufloient 
Tex.—Victory v. State, 158 S.W.2d 
760, 138 Tex. 385. 

Xstoppel to objeot 

Taxpayers were estopped to assert 
that servioe by mail on attorney of 
copy of city's petition of appeal to 
county board of taxation from as¬ 
sessment on property of taxpayers 
could not confer jurisdiction because 
service did not comply with rule of 
board, where attorney had been held 
out by taxpayers as person on whom 
service should be tahde, and taxpay¬ 
ers with knowledge that service had 
been made on attorney elected to 
defend appeal.—Union City v. Gs.pl- 
tol-Theatre Amusement Co.* 47 A. 2d 
226? 26 N.J.M1SC. 102. 
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title to property verts in the personal representative 
of a decedent pending settlement of the estate, as 
discussed in Executors and Administrators §§ 252, 
299, the executor or administrator is an owner with¬ 
in the terms of a statute empowering a board or 
officer to assess omitted property. 19 A statute re¬ 
quiring a tax commission or board to notify offi¬ 
cials of the municipality wherein the property is 
located of an application for reduction of assessed 
valuation does not require notice to the municipality 
of an application for an abatement of taxes. 20 An 
order erroneously ordering notice of an increased 
assessment or assessment of omitted property to 
be given to the wrong person does not preclude the 
giving of a proper and timely notice at a subsequent 
meeting of the board. 21 

Corporations. Service may be had on any officer 
of a corporation authorized to accept notice, 22 and 
need not be made on the individual stockholders. 23 

§ 534. - Waiver of Notice or Objections 

Thereto 

The necessity of notice of a review and correction 
of tax assessments by a board or officer may be waived, 
and generally is waived by a voluntary appearance be¬ 
fore the board or officer of the taxpayer or his agent. 

The necessity of notice may be waived by the 
persons entitled to it. 24 Except where the appear¬ 
ance is special for the sole purpose of objecting to 


the wafit of notice or the legality of the notice, 15 
the necessity of notice is waived by a voluntary ap¬ 
pearance of a taxpayer or his agent before the 
officer or board for the purpose of contesting a 
proposed increase, 26 or an original assessment of 
omitted property. 27 Such an appearance also 
waives defects in a notice given. 28 Mere knowl¬ 
edge of the proposed increase by the owner or his 
agent is insufficient in the absence of an actual ap¬ 
pearance. 29 A special appearance following a gen¬ 
eral appearance before the board will not operate 
against a waiver. 30 The illegality of a notice is not 
waived by any appearance where the board refuses 
to grant a hearing. 81 

In order to constitute a waiver of notice or of 
the illegality of the notice, the appearance must be 
such as to indicate that the person submits to the 
jurisdiction of the board 32 It has been held that 
the notice of an increase is not waived where the 
increase is made after a petition for a reduction is 
filed, 33 or where the petition for the reduction is 
subsequent to the increase and for the purpose of 
correcting it. 34 However, it has also been held 
that a board of review has jurisdiction to change 
a tax assessment on real estate without giving the 
statutory notice, where the taxpayer conferred ju¬ 
risdiction by a complaint to reduce the assess¬ 
ment 35 


19. Okl —Gamble v Patrick, 09 P. 
640, 22 Okl 915. 18 Ann Cas 218 

61 C.J. P 823 note 60. 

20. Minn —In re Calhoun Beach 
Holding* Co., 287 N W. 317, 205 
Minn. 582. 

21. Mo.—State ex rel Lane v. Cor¬ 
nell, 149 S W 2d 815, 347 Mo 932 

22. Cal -—Allison Ranch Min Co v 
Nevada County, 37 P. 875, 104 Cal 
161. 

23. Md—James Clark Distilling Co. 
v Cumberland, 52 A. 661, 95 Md. 
468. 

61 C.J. p 823 note 62. 

24. Ky —Thomas Forman Co v 
Owsley County Board of Sup’rB, 
101 S W 2d 939, 267 Ky 224. 

61 C.J. p 823 note 65. 

Waiver of: 

Objections to time and place of 
meeting see supra 8 526 
Right of review see supra 8 516. 

28. N.J.—State v. Drake, 33 N.J. 
Law 194. 

61 p,J. p 823 note 66. 

26. Ky.-~Commonwealth ex rel. 
Reeves v. Elkhorn & Jellico Coal 
€a, 833 3.W.2d 508, 313 Ky. 764— 
Thomas Forman Co. v. Owsley 


County Coard of Sup’rs, 101 S.W.2d 
939, 267 Ky 224. 

61 C J. p 823 note 68 
Agent appearing at reguest of spouse 
Where taxpayer had no knowledge 
of intended action of board to in¬ 
crease valuation of his property for 
taxation, appearance of third person 
before board, at request of taxpayer's 
wife, to resist increase in valuation 
was insufficient to dispense with re¬ 
quired service of notice by actual ap¬ 
pearance of taxpayer before board in 
person or by advocate —Burnside 
Supply Co. v. Burnside Graded Com¬ 
mon School, 86 S W 2d 160, 260 Ky 
482 

27. Ky—Durbin v. Ohio Valley Tie 
Co, 151 S W. 12, 151 Ky. 74. 

61 C J. p 823 note 69. 

28. Vt—Federal Land Bank of 
Springfield, Mass, v Flanders, 164 
A. 539, 105 Vt. 204. 

29. Ky —Thomas Forman Co. v. 
Owsley County Board of Sup’rs, 
101 S.W.2d 939, 267 Ky. 224—Dur¬ 
bin v. Ohio Valley Tie Co., 161 S.W. 
12, 151 Ky. 74. 

61 C.J. p 824 note 70. 

Xotioe of effect of failure to appear 
Document mailed to, and purport¬ 
ing to adviBe, taxpayer that unless 
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he advised the tax commission as 
to his position with respect to ad¬ 
justment of personal property tax 
assessment, taxpayer's failure would 
be construed as a waiver of protest 
and statutory right to a hearing be¬ 
fore the commission, not being au¬ 
thorized by any statute, was without 
any validity—Fruehauf Trailer Co 
v City of Detroit, 38 NW.2d 899, 
325 Mich. 407 

30. Mo —State ex rel. McCune v 
Carter, 214 SW. 180, 279 Mo. 304. 

31. Ill —People v. Nokomis Coal Co , 
139 NE 41, 308 Ill. 45 

32. Ind —Eaton v Union County 
Nat. Bank, 40 N E. 693, 141 Ind. 
159. 

61 C.J. p 824 note 73. 

33. Cal —Birch v. Board of Sup’rs of 
Orange County, 215 P. 903, 191 
Cal. 235. 

Wash—Byram v. Thurston County, 
251 P. 103, 252 P. 943, 141 Wash. 
28. 

34. Mont.—Montana Ore Purchasing 
Co v Maher, 81 P. 13, 32 Mont. 480 
•—Western Ranches v Custer Coun¬ 
ty. 72 P. 659. 28 Mont 278. 

35. III.—People ex rel. Smith v. 
Fleming, 188 NE. 818, 355 Ill 91 
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§ 535. Complaint or Application for Review 

Centrally a complaint or application for review by 
the aggrieved person Is required before a reviewing board 
or officer may act on a tax assessment. Such a com¬ 
plaint, although not Judged by the technical rules of 
pleading, should oomply with any statutory requirements 
and should set forth the grounds on which revision Is 
sought. 

In the absence of statutory regulation, the officer 
or board of review may act on a given assessment 
on its own motion without any special complaint; 86 
but it is generally required that a complaint, peti¬ 
tion, or affidavit shall be filed by the person ag¬ 
grieved before the board may act, 87 and under some 
statutes the amount of a tax is final if no protest 
is filed within a specified time 38 Under some stat¬ 
utes the complaint, petition, affidavit, or other plead¬ 


ing objecting to the assessment i? not required,to 
be a formal one, 88 and may be either oral or 
written, 40 and should consist simply of a statement 
of the errors complained of, with such facts as 
may lead to their correction. 41 Under other stat¬ 
utes, however, it must be in writing, 42 and the board 
has no jurisdiction or authority to act unless a 
written complaint, petition, or affidavit of some per¬ 
son who professes to be aggrieved by the assessment 
is made. 48 

Where a written complaint or other pleading is 
required, it must clearly and definitely set forth the 
grounds on which the revisory power of the officer 
or board is invoked and show on its face that peti¬ 
tioner is entitled to relief, 44 and the failure to do 


36. Miss.—Wray v Cleveland State 
Bank, 98 So. 442, 184 Miss. 41. 

61 C.J. p 824 note 76. 

37. Ill.—People ex rel. Thomas v 
Nixon. 187 NE 650. 353 111. 556 

N J.—Green v Passaic County Board 
of Taxation, 34 A.2d 245. 131 N.J. 
Law 13—Delaware, L. & W R Co. 
v. City of Hoboken, 85 A 2d 200, 
16 N J Super 643, reversed on oth¬ 
er grounds 91 A 2d 739, 10 N.J. 
418. 

61 C.J. p 824 note 77 

Application, for reduction of valua¬ 
tion 

Ohio.—State ex rel O’Connor v. Aus¬ 
tin, 41 N.E 2d 1016, 140 Ohio St. 7 
Assessor’s recommendation to city 
board of review for an increase in 
the assessments of certain property 
amounted to a protest or complaint 
against original assessments so as to 
authorize a change in assessment by 
board.—Younker Bros. v. Zirbel, 12 
N.W.2d 219, 234 Iowa 269, 151 A.L.R. 
542. 

Time of m a kin g 

It is mandatory on a taxpayer to 
make his complaint before the board 
at the time provided by statute — 
Tarablno Real Estate Co v San¬ 
doval, 173 P.2d 459, 116 Colo. 336, 
followed in Philip Schneider Brewing 
Co. v. Sandoval, 173 P.2d 462, 115 
Colo. 342. 

38. Cal.—People v. Richardson, 99 
P.2d 366, 37 Cal.App.2d 275. 

Amount of franohiee tax 

Taxpayer could not question 
amount of tax if no protest was filed 
within specified time, Irrespective of 
whether true estoppel existed against 
taxpayer.—People v. Richardson, su¬ 
pra. 

Tr ot e s t held too late 

Colo.—Miller v. Board of Com'rs of 
City and County of Denver, 21 p. 
2d 714, 92 Colo. 425, appeal dis¬ 
missed and certiorari denied 54 S. 
Ct. 73, 290 US. 586, 78 L.Ed. 618. 


39. Iowa—Haubrich v. Johnson, 50 
N W 2d 19, 242 Iowa 1236. 

61 C.J p 824 note 77. 

40. Iowa.—Haubrich v Johnson, su¬ 
pra 

61 C J. p 824 note 78 
Repeal held not shown 

Statute authorizing oral complaint 
was not repealed by implication by 
statute which expressly provided 
that provisions of other sections 
which required appeal to be in writ¬ 
ing should apply to appeals from 
county board of review —Haubrich v 
Johnson, supra. 

Pleadings or papers held not re¬ 
quired 

Iowa—Haubrich v. Johnson, supra. 

41. Iowa—Haubrich v. Johnson, su¬ 
pra. • 

Complaint held sufficient 

Telephone objection to board by 
taxpayer, which objection was re¬ 
peated when board called in tax¬ 
payer’s office and by letter to county 
assessor, when there was under¬ 
standing by board as to specific prop¬ 
erty with respect to which complaint 
was made and with respect to par¬ 
ticular objections, was sufficient — 
Haubrich v. Johnson, supra. 

42. N.J.—Green v. Passaic County 
Board of Taxation, 34 A 2d 245, 131 
NJ.Law 13. 

61 C.J. p 824 note 79 

Application for reduction of valua¬ 
tion 

Ohio —State ex rel. O'Connor v. 
Austin, 41 N.E 2d 1016, 140 Ohio 
St. 7. 

43. Cal—De Mille v. Los Angeles 
County, 77 P.2d 905, 25 Cal.App.2d 
506. 

N.M.—Associated Petroleum Trans¬ 
port, Ltd., v. Shepard, 201 P.2d 
772, 58 N.M. 62. 

61 C.J. P 824 note 80. 

44. CaL—Rittersbacher v. Board of 
Sup’rs of Los Angeles County, 32 
P.2d 135, 220 Cal. 585, certiorari 
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denied 55 S.Ct 107, 293 U.S. 692. 
79 L Ed 686—Do Mille v Los An¬ 
geles County, 77 P.2d 905, 25 Cal 
App.2d 506. 

N J —Borough of North Arlington v 
Riverview Gardens, Section One, 
56 A 2d 886, 26 N J.Misc 72 
NY—People ex rel 2440 Concourse 
v. Miller. 87 N Y S 2d 264, 178 

Misc 1038, affirmed 26 N Y S 2d 219, 
261 AppDiv 948, motion denied 27 
N Y S 2d 784, 261 App Div. 1073, 
motion denied 34 N E 2d 921, 285 
NY 8C2 

61 C.J. p 824 note 81. 

Detail of items 

Complaining taxpayer must detail 
items on which he complains in pro¬ 
test to assessors.—City of New York 
v. Every, 283 NYS. 661, 245 App. 
Div. 409 

flood cause for failure to apply to 
equalization hoard 

Where application for reassess¬ 
ment and order of board of county 
commissioners did not show good 
cause for taxpayer’s failure to at¬ 
tend meeting of the county board of 
equalization to correct an error, mis¬ 
take, or difference, board was without 
authority to correct assessment of 
property —Lairmore v Board of 
Com’rs, Okmulgee County, 195 P.2d 
762, 200 Okl. 486. 

Discrimination 

(1) Borough appealing to obtain 
increase in assessment of taxpayer's 
property must charge in its petition 
of appeal that It is discriminated 
against and set forth what assess¬ 
ment brought about this discrimina¬ 
tion.—Borough of North Arlington v. 
Riverview Gardens, Section One, 65 
A.2d 303, 26 N.J.Mlsc. 466. 

(2) An allegation of discrimina¬ 
tion should always rest on validity of 
assessment against property other 
than that owned by appealing tax¬ 
payer.—Jersey City v. Bettcher, 84 A. 
2d 784, 22 N.J.M1SC. 16. followed in 
Applications of Jersey City for In¬ 
crease of Tax Aseessments for Year 
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so is a jurisdictional defect, 46 which cannot be 
waived. 46 Under some statutes the complaint must 
describe the particular property the assessment of 


which is sought to be revised, 47 or specify the 
property claimed to have been omitted from assess¬ 
ment. 48 The complaining party should make all the 


1943, 34 A.2d 790, 32 N.J.Misc. 28. ap- | 
peal dismissed Appeals of Jersey 
City (1943 Tax Assessments) 44 A 
2d 189, 23 N.J.Misc. 311, reversed on 
other grounds 69 A.2d 831, 6 N.J 
Super. 875, affirmed 75 A.2d 865, 5 
N.J. 433. 

(3) City's petition held sufficiently 
to allege discrimination—Union City 
v. Capitol-Theatre Amusement Co., 
57 A.2d 226, 26 N.J.Misc 102. 

(4) City's petitions of appeal al¬ 
leging that city was aggrieved by 
action of the county board of taxa¬ 
tion in reducing assessments, that re¬ 
duced assessment was below the true 
value and that assessments should 
be increased failed to show discrim¬ 
ination—Jersey City v. Bettcher, 34 
A 2d 784, 22 N.J Misc 16, followed 
in Applications of Jersey City for In¬ 
crease of Tax Assessments for Year 
1943, 84 A.2d 790, 22 N J.Misc 28, ap¬ 
peal dismissed Appeals of Jersey 
City (1943 Tax Assessments) 44 A 2d 
189, 23 N.J Misc 311, reversed on oth¬ 
er grounds 69 A 2d 331, 5 N J.Super. 
375, affirmed 75 A.2d 865, 5 N J 433. 

(5) Discrimination in assessment 
of railroad lands must be alleged in 
complaint to appeals division, other¬ 
wise railroad company is not entitled 
to relief on that ground.—Delaware, 
L & W. R. Co. v City of Hoboken, 
85 A.2d 200. 16 N J.Super. 543. revers¬ 
ed on other grounds 91 A 2d 739, 10 
N.J 418. 

Complaint or petition, held insuffi- 
olent 

Cal —ORittersbacher v. Board of 
Sup'rs of Los Angeles County, 32 
P 2d 135, 220 Cal. 535, certiorari 
denied 55 S.Ct. 107, 298 U.S. 592, 
79 L Ed. 686. 

61 C.J. p 824 note 81 [e]. 

Amendment 

The failure of borough's petition of 
appeal to county board of taxation to 
charge that borough was discriminat¬ 
ed against by assessment was not 
corrected by resolution passed sever¬ 
al months thereafter which did not 
specifically authorize any amendment 
of petition.—Borough of North Ar¬ 
lington v. Riverview Gardens, Sec¬ 
tion One, 55 A.2d 303, 25 N.J.Misc. 
466. 

45. N.J.—Borough of North Arling¬ 
ton v. Riverview Gardens, Section 
One, 56 A.2d 886, 26 N.J Misc. 72- 
Borough of North Arlington v. Riv¬ 
erview Gardens, Section One, 55 A. 
2d 803, 25 N.J.Misc. 466< 

N.Y.—People ex rel. 2440 Concourse 
v. Miller, 87 N.Y.S.2d 264, 178 Misc. 
1038, affirmed 26 N.Y.S.2d 219, 261 
Apb.Div. 948, motion denied 27 N. 
Y.S.2d 784, 261 App Div. 1073, mo¬ 


tion denied 84 N.E 2d 921, 285 N 
Y. 862. 

Procedural defeots 

(1) The form of the complaint and 
particularity with which property is 
described or objections to assess¬ 
ments specified are matters of pro¬ 
cedure and do not go to Jurisdiction 
of city tax commission —People ex 
rel. Irving Trust Co v. Miller, 37 N. 
Y.S.2d 266, 264 App Div. 270. 

(2) Failure of application for cor¬ 
rection of assessed valuations of 
property to state what applicants 
considered fair value of property on 
taxable date was not jurisdictional 
defect, but procedural defect.—Peo¬ 
ple ex rel Irving Trust Co v. Mil¬ 
ler, supra. 

46. NY.—reople ex rel. 2440 Con¬ 
course v. Miller, 37 N.Y S 2d 264, 
178 Misc 1038, affirmed 26 N Y S 2d 
219, 261 App Div. 948, motion de¬ 
nied 27 N Y S 2d 784, 261 App Div 
1073, motion denied 34 N.E 2d 921, 
285 N.Y. 862. 

Defects within, rule 

(1) The New York City tax com¬ 
mission cannot waive a jurisdic¬ 
tional defect in the application con¬ 
sisting of a failure to specify any 
objection to the assessment or to 
state the grounds thereof —People 
ex rel. 2440 Concourse v. Miller, su¬ 
pra. 

(2) However, procedural defects 
consisting of the form of the com¬ 
plaint, the particularity with which 
the property is described, or the ob¬ 
jections to the assessment specified 
are waived by the holding of a hear¬ 
ing based on the application.—Peo¬ 
ple ex rel Irving Trust Co v. Miller, 
37 N Y S 2d 266, 264 App Div. 270 

47. Ill —People ex rel Thomas v. 
Nixon, 187 N.E. 650, 353 Ill. 656. 

Zdmitatioa on power of hoard 

The power of the board of appeals 
in acting on a complaint is limited 
to a revision of the assessment on 
the property described in the com¬ 
plaint, and on a complaint describing 
particular property the board cannot 
revise the entire assessment of either 
real or personal property, or both, or 
of any class included therein—Peo¬ 
ple ex rel. Thomas v. Nixon, supra. 

48. N.J.—Duke Power Co. v. Essex 
County Board of Taxation, 7 A.2d 
409, 122 N.J.Law 589, followed in 
Puerto Rican American Tobacco 
Co. v. Essex County Board of Tax¬ 
ation, 7 A.2d 410, 122 NJ.Law 595, 
affirmed 11 A 2d 22, 124 N.J.Law 
134, followed in Sun Oil Co. v. Es¬ 
sex County Board of Taxation, 7 A. 

! 2d 410, 122 N.J.Law 6§4, affirmed 
I 11 A.2d 32, 124 N.J.Law 183, affirm- 
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ed Duke Power Co. v. Essex County 

Board of Taxation, 11 A. 2d 21, 124 

N J Law 41. 4 

Purpose of spedfloathm 

(1) Complaint should give full par¬ 
ticulars, speak precisely and In de¬ 
tail, concerning property Involved so 
that taxpayer may have exact knowl¬ 
edge of the objective, and also so 
that the reviewing board and all 
those who are in one manner or an¬ 
other brought into the proceeding 
may have that knowledge —Green v. 
Passaic County Board of Taxation, 
84 A.2d 245, 131 N.J Law 13 

(2) The purpose is to apprise the 
taxpayer of the claims made in or¬ 
der that he may have an opportunity 
to prepare his defense to the pro¬ 
ceeding.—City of Newark v. Essex 
County Board of Taxation, 23 A 2d 
805, 127 N.J.Law 527. 

Preoiss reference required 
N J —Green v. Passaic County Board 

of Taxation. 34 A.2d 245, 131 N.J. 

Law 13 

Specification of property held suffi¬ 
cient 

(1) Item referred to as "cash" fol¬ 
lowed by amount—Green v. Passaic 
County Board of Taxation, supra— 
City of Newark v. Essex County 
Board of Taxation, 23 A 2d 805, 127 
N J Law 627—City of Newark v. Es¬ 
sex County Board of Taxation, 22 A. 
2d 662, 127 N.J Law 314. 

(2) Reference, in complaint seek¬ 
ing to have omitted property added to 
tax list, to "Powers of Appointment," 
when considered in connection with 
will of deceased owner of property, 
was sufficiently specific—Green v. 
Passaic County Board of Taxation, 
supra. 

(3) Complaint, listing "Share in 
the New York State Library" and 
"Share in the Metropolitan Museum 
of the City of New York Fellowship," 
was sufficiently specific —Green v. 
Passaic County Board of Taxation, 
supra. 

SpeoifloatloaL of property held iasuffi- 
dent 

(1) Items of intangible property 
described in the manner generally 
appearing in modern skeletonized 
business statements—City of New¬ 
ark v. Essex County Board of Tax¬ 
ation. 23 A.2d 805, 127 N.J.Law 527. 

(2) Reference to stocks and bonds, 
mortgages, and miscellaneous prop¬ 
erty.—Green v. Passaic County Board 
of Taxation, 84 A.2d 245, 131 N.J.Law 
13. 

(3) Allegation that taxpayer was 
the owner of personal property sit¬ 
uated in the taxing district to the 
value of fifteen million dollars which 
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objections which he desires to make, 49 and objec¬ 
tions not raised will not be considered on review, 
as discussed infra § 553. Where appeals on land 
and building are taken by a single petition it has 
been held that the assessments may be challenged 
separately and the values proved separately. 50 

The statutory requirements are generally liberal 
with respect to the form of such pleadings and they 
are not necessarily judged by the strict rules of 
pleadings. 61 Mere informalities should receive a 
liberal indulgence 62 and if the pleadings are in¬ 
formal or irregular they may be amended. 58 Some 
statutes do not prescribe any special form of applica¬ 
tion which the taxpayer must file with the board in 
order to obtain an adjustment of the assessment of 
his property, 64 and the allegations need not follow 
any technical rule of pleading, it being necessary 
only that the board may learn from the application 
what the claim of the applicant is, to the end that 
such claims may be investigated by the assessing 
authorities prior to the hearing. 55 Some boards of 


84 >.C.>J.S, 

review are given power and authority to make bind¬ 
ing rule? as to the form of complaints with respect 
to, assessments and as to information concerning the 
assessed property, and where a board of review has 
enacted such rules, prescribed forms of complaint, 
and required detailed specific • information to be 
given in the complaint, a complaint which is not in 
compliance with the rules and which gives no in¬ 
formation as to the property is entitled to no con¬ 
sideration. 56 

Service of petition or complaint. On appeal by 
the taxing district to the county board of taxation 
for the raising of a taxpayer's assessment, service 
on the taxpayer of copies of the petitions of ap¬ 
peal to the county board has been held not to be 
necessary where the taxpayer has sufficient notice 
of the hearing before the board to enable him to 
appear and be heard. 67 

Verification. Under some statutes the complaint 
or application for review and correction of a tax 


had been emitted from tax return — 
Duke Power Co. v. Essex County 
Board of Taxation, 7 A2d 409, 122 N. 
J.Law 689, followed in Puerto Rican 
American Tobacco Co. v. Essex Coun¬ 
ty Board of Taxation. 7 A2d 410, 
122 N.J.Law 596, affirmed 11 A2d 22, 
124 N.J.Law 134, followed in Sun Oil 
Co. v. Essex County Board of Taxa¬ 
tion, 7 A2d 410, 122 N.J.Law 694, af¬ 
firmed 11 A.2d 32, 124 N J.Law 183, 
affirmed Duke Power Co. v. Essex 
County Board of Taxation, 11 A. 2d 
21, 124 N.J.Law 41. 

(4) Allegation of “Water—Fixed 
Capital 8161,645 18," since fixed cap¬ 
ital may or may not be personalty 
having a situs in the city.—City of 
Newark v. Essex County Board of 
Taxation, 22 A2d 662, 127 N.J.Law 
314. 

Aeoonnts receivable 

(1) “Accounts receivable" follow¬ 
ed by statement of amount have 
been held not to be a sufficient de¬ 
scription.—City of Newark v. Essex 
County Board of Taxation, 28 A 2d 
805, 127 N.J.Law 627. 

(2) "Accounts receivable" followed 
by the amount have been held a suffi¬ 
cient description where the circum¬ 
stances were such that the taxpay¬ 
er could tell what class of accounts 
receivable was meant—City of New¬ 
ark v. Essex County Board of Taxa¬ 
tion, 22 A2d 662, 127 N.J.Law 814. 

49 , Iowa.—Iowa Nat. Bank v. Stew¬ 
art, 232 N.W. 445, 214 Iowa 1229, 
followed in Home Sav. Bank v. 
Stewart, 232 NW. 471, reheard 244 
N.W. 309, and reversed on other 
grounds Iowa-Des Moines Nat 
Bank v. Bennett, 62 S.Ct 133, 284 
U.a 239, 76 L.Ed. 266. 


Change of position 

Where corporation voluntarily filed 
tax return as dealer in tangibles, its 
intangible and personal property were 
not otherwise returned for taxation, 
and it did not affirmatively appear 
that corporation was not incorpo¬ 
rated for purpose of doing business 
as such dealer, its application to 
amend its appeal by adding ground 
that it was not a dealer in intangi¬ 
bles will be denied.—Bond A Mort¬ 
gage Inv. Co. of Cleveland v. Evatt, 
12 Ohio Supp. 106. 

Waiver 

Where on review a corporation 
fails to claim^that it should be re¬ 
quired to pay^only five sixths of its 
annual franchise tax fee by reason 
of its changing accounting period 
from calendar year to fiscal year, 
such claim for reduction is waived.— 
International Harvester Co v. Evatt, 
64 N.E.2d 68, 146 Ohio St. 68, affirmed 
67 S.Ct 444, 829 U.S. 416, 91 L.Ed. 
390, rehearing denied 67 S.Ct. 628, 
829 U.S. 834, 91 L.Ed. 706. 

I 

60b N.J.—City of Newark v. Newark 
A Essex Bldg. Corp., 62 A.2d 641, 
26 N.J.Misc. 228. 

51. Or.—Northern Pac. Ry. Co. v. 
Clatsop County, 145 P. 271, 74 Or. 
250. 

61 C.J. p 824 note 81. 

5ft. Cal.—Rittersbacher v. Board of 
Sup’rs of Los Angeles County, 32 
P.2d 135, 220 Cal. 535, certiorari 
denied 65 S.Ct 107, 293 U.S 592, 
79 L.Ed. 686—Los Angeles County 
v. Ransohoff, 74 P.2d 828, 24 Cal. 
App.2d 288. 

informalities held not fatal 

III.—People ex rel. McDonough v. 

1034 


Marshall Field A Co., 189 N.E 885, 
355 Ill. 633. 

53. Mass.—Lowell v. Middlesex 

County, 16 N.E 8, 146 Mass 403. 

N J.—Sherman v. McClurg, 27 N.J 
Law 253. 

Procedural defeot 

Where defect In application for 
correction of tax assessment of real¬ 
ty is merely a procedural irregular¬ 
ity, it may be corrected, but if it 
affects the jurisdiction of the court, 
it is a fatal defect—People ex rel 
2440 Concourse v. Miller, 37 N.Y.R2d 
264, 178 Misc. 1038, affirmed 26 N.Y 
S.2d 219, 261 App.Div. 948. motion de¬ 
nied 27 N.Y.S.2d 784, 261 App.Div 
1073, motion denied 84 N.E.2d 921, 
286 N.Y. 662. 

54. Cal.—Bandlni Estate Co. v. Los 
Angeles County, 82 P.2d 166, 28 
Cal.App.2d 224—Los Angeles Coun¬ 
ty v. Ransohoff,, 74 P.2d 828, 24 Cal. 
App.2d 236. 

55. Chi.—Los Angelas County v. 
Ransohoff, supra. 

Application Was sufficient where it 
was presented on forips prescribed 
by the county and no objection was 
made to the insufficiency of the alle¬ 
gation at time of filing or during the 
hearing.—Bandlni Estate Co. v. Los 
Angeles County, 82 P.2d 186, 28 Cal 
App.2d 224. 

50. Ill.—People v. Cesar, 182 N.E. 
448, 849 Ill. 872 ; certiorari denied 
Cesar v. People of State of Illinois 
ex rel. McDonough, 63 S.Ct. 886, 388 
U.S. 608, 77 L.Ed. 978. 

57. N.J.—Borough of Waoaque v. 
North Jersey District Water Sup¬ 
ply Commission, 66 A 2d 669, 20 N. 
J.Miec. 288. 
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assessment should be verified, 58 but under other 
statutes verification is not required. 59 

Statutes in force controlling. The requisites of 
a complaint must be tested by the statutes in force 
at the time it & filed and not by those subsequently 
enacted. 00 

Notice of appeal. Under some statutes a notice 
of appeal to the board of review is required. 61 The 
primary purpose of such a notice is to apprise the 
opposing parties of what issues will be litigated on 
the appeal 02 The statutory requirements for such 
a notice have been held to be mandatory, 63 and 
substantial compliance therewith constitutes a con¬ 
dition precedent to the right to be heard on ap¬ 
peal, 04 The notice must be filed within the time 
prescribed by statute. 00 

The notice of appeal, under some statutes, must 
state the points of law and fact which are ques¬ 
tioned by appellant, and all defenses and objections 
not specified in such notice are waived. 66 Under 
other statutes it is a mandatory requirement that 
the notice set forth or have attached thereto a copy 


of the notice of the final assessment order appealed 
from and also specify the error or errors of which 
complaint is made. 67 The notice, however, should 
be liberally construed. 08 It is sufficient if it sub¬ 
stantially states the facts required by statute, 09 and 
it will not be rendered insufficient by mere sur¬ 
plusage, clerical errors, or other defects which could 
not have been misleading; 70 objections which reach 
only the form of the notice and not its substance 
will not be favored 71 Prior to the expiration of 
the time prescribed for filing the notice of appeal 
it may be amended so as to comply with the statutory 
requirements, 72 and after the expiration of the time 
prescribed for filing it may be amended as to non- 
jurisdictional matters, 73 but not as to jurisdictional 
matters. 74 

§ 536. Answer and Reply 

A taxpayer should file a written answer to a citation 
to show causa why his taxes should not be increased. 

According to the practice in some states, where a 
citation issues to a taxpayer requiring him to show 
cause why his land shall not be sold for delinquent 


58. Cal—Los Angeles County v. 
Ransohoff, 74 P.2d 828, 24 Cal App 
2d 238 

Or—Northern Pac Ry Co v. Clatsop 
County, 145 P. 271, 74 Or. 260. 

Waiver 

The failure of assessors to object 
to unverified complaint against as¬ 
sessment when filed is a waiver of 
the defect—People ex rel. City of 
Watertown v Gilmore, 2 N Y S 2d 
388, 166 Misc 323. 

59. N.J.—Green v. Passaic County 
Board of Taxation, 84 A.2d 245, 131 
N.J.Law 13 

60. Ill.—People ex rel. McDonough 
v. Marshall Field & Co, 189 N.E 
885, 355 Ill. 633 

61. Ohio—Trotwood Trailers v Ev- 
att, 51 N E 2d 645, 142 Ohio St 
197—West Toledo Factory Bldgs 
v. Evatt, 16 Ohio Supp. 97 

Xn order to perfeot appeal from 
the tax commissioner to the board of 
tax appeals, it Is required that writ¬ 
ten notice to that effect shall be filed 
with the board of tax appeals and 
with the tax commissioner within a 
specified number of days after notice 
shall have been given of the action of 
the tax commissioner.—American 

Restaurant & Lunch Co. v. G lander, 
70 N.E 2d 03. 147 Ohio St. 147 
da. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N.W. 
2d 292, 21T Minn. 64. 

69k Qbto.—American Restaurant & 
Lunch Qq. v. Glander, 70 N.E 2d 93, 
^17 Ohio St. 147. 

Controlling statute 

(1) ▲ statute providing that final i 


orders of administrative officers may 
be reviewed as provided in the Appel¬ 
late Procedure Act “unless otherwise 
provided by law” does not indicate 
that an appeal to the board of tax 
appeals from an assessment by the 
tax commissioner is to be governed 
by the Appellate Procedure Act with 
respect to the limits on time for ap¬ 
pealing and contents of the notice 
of appeal, where statute governing 
appeals from board of tax appeals 
provides otherwise for such matters, 
which requirements do not appear in 
the Appellate Procedure Act.—Amer¬ 
ican Restaurant & Lunch Co. v. Glan¬ 
der, 17 Ohio Supp. 119, affirmed 70 
NE 2d 93, 147 Ohio St 147 

(2) The Appellate Procedure Act is 
inapplicable—West Toledo Factory 
Bldgs v. Evatt, 16 Ohio Supp 97. 

64. Ohio.—American Restaurant & 
Lunch Co. v. Glander, 70 N.E 2d 
93, 147 Ohio St. 147. 

Nonoompllaaoe requires dismissal 

of appeal —West Toledo Factory 
Bldgs, v Evatt, 16 Ohio Supp. 97. 

65. Ohio.—American Restaurant & 
Lunch Co. v Glander, 70 N.E.2d 
93, 147 Ohio St. 147. 

66 Minn.—Village of Aurora v 
Commissioner of Taxation, 14 N 
W.2d 292, 217 Minn 64. 

67. Ohio.—American Restaurant & 
Lunch Co. v. Glander, 70 N B 2d 93, 
147 Ohio St 147—West Toledo Fac¬ 
tory Bldg*, v. Evatt, 16 Ohio Supp 
97. 

Vormer rule prior to amendment of 
statute was that a notice of appeal 
which described the assessment as 
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made of a certain date, and stated 
that the appeal was on questions of 
law and fact was not Jurisdictionally 
defective.—Trotwood Trailers v. Ev¬ 
att. 61 N.E 2d 646. 142 Ohio St. 197— 
American Restaurant & Lunch Co. v. 
Glander, 17 Ohio Supp 119. affirmed 
70 N.E 2d 93. 147 Ohio St 147. 

Notice of appsal held sufficient 
Ohio.—Cliffs Corp. v. Evatt, 11 Ohio 
Supp 106. 

Substantial oompllanoe held not 

shown 

Ohio —Dayton Rental Co v. Evatt, 
61 N E 2d 210, 145 Ohio St. 215- 
Kinsman Square Drug Co v Ev¬ 
att, 60 N E 2d 668, 145 Ohio St 52 

68. Minn.—Village of Aurora v 

Commissioner of Taxation, 14 N W 
2d 292, 217 Minn. 64. 

69. Minn—Village of Aurora v 

Commissioner of Taxation, supra 

70. Minn.—Village of Aurora \ 

Commissioner of Taxation, supra 

71. Minn —Village of Aurora v 

Commissioner of Taxation, supra 

72. Ohio —American Restaurant & 

Lunch Co v Glander, 17 Ohio 

Supp 119, affirmed 70 N.E.2d 93, 
147 Ohio St. 14J- 

73. Ohio—Trotwood Trailers v. Ev¬ 
att, 51 N.E.2d 645, 142 Ohio St 

197— American Restaurant & 

Lunch Co. v. Glander, 17 Ohio 

Supp. 119, affirmed 70 N.E.2d 98. 
147 Ohio St. 147. 

74. Ohio.—American Restaurant & 

Lunch Co. v. Glander, 17 Ohio 

Supp. 119, affirmed 70 NE 2d 98. 
147 Ohio St 147. 
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taxes or his assessment shall not be increased, he is 
to file a written answer, 75 which has the evidential 
force of a pleading, that is, if its allegations are 
sufficient and are admitted, no judgment of increase 
can be given. 76 However, since the ordinary rules 
of pleading do not apply in proceedings of this 
kind, no reply to such an answer is considered 
necessary. 77 It has been held on appeal from an 
order of a tax commissioner that, where the tax 
commissioner does not challenge the jurisdiction 
and authority of the review board to entertain 
and determine the appeal, by motion to dismiss or 
otherwise, but submits the case to the board on 
the law and on the facts presented by the record in 
the case, the board will assume jurisdiction of the 
case as presented by the appeal. 78 

§ 537. Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 


84 C.J.S. 

d. Necessity of basing decision on evi¬ 
dence received 

a. In General 

On appeal to a reviewing board or officer, the asset* 
tor's decision as to the situs of property, Its taxability, 
and the valuation put on it generally is presumed to be 
correot until the contrary appears, and the person com¬ 
plaining has the burden of proving his grievance. 

Although in some jurisdictions there is no pre¬ 
sumption m favor of the ruling or order of the tax 
commissioner, 79 generally, on appeal to a reviewing 
board or officer, the assessor’s decision as to the 
situs of property, its taxability, and the valuation 
put on it is presumed to be correct until the con¬ 
trary appears, 80 and the party complaining has the 
burden of proving his grievance. 81 Even where 
there is no presumption in favor of the assessor’s 
ruling it has been held that, if no evidence is of¬ 
fered m support of the complaint, the reviewing 
board is justified in fixing the valuation complained 
of in the amount assessed by the assessor. 82 Under 


75. Ala—Capital City Water Co v. 
Board of Revenue, 9 So. 326, 92 
Ala 380. 

61 C.J p 825 note 85 
Waiver of insufficiency 

Insufficiency of answer of board of 
assessors to taxpayer’s petition to 
board of tax appeals is waived by 
taxpayer by going to trial before 
reviewing board on the merits with¬ 
out objection to answer—Board of 
Assessors of City of Boston v. Suf¬ 
folk Law School, 4 N.E 2d 342, 295 
Mass. 489. 

76. Ala.—Capital City Water Co. v. 
Board of Revenue, 9 So. 326, 92 Ala 
380. 

77. Or.—Poppleton v Yamhill Coun¬ 
ty, 23 P. 253, 18 Or. 377, 7 L R.A. 
449. 

78. Ohio.—Willys-Overland Motors 
v. Evatt, 9 Ohio Supp. 228, affirmed 
48 N.E. 2d 468, 141 Ohio St. 402. 

70. Ohio.—Bloch v. Glander, 86 N.E. 
2d 318, 151 Ohio St. 381. 

80. Ill.—Swain Nelson & Sons Co. v. 
Department of Finance, 6 N.E 2d 
632, 365 Ill. 401. 

N J.—Riverview Gardens, Section 
One v. Borough of North Arling¬ 
ton, 87 A.2d 425, 9 N.J. 167—Wash¬ 
burn Bros. Co. v. State Board of 
Tax Appeals, 22 A.2d 563, 127 N.J. 
Law 321—City of Plainfield v. State 
Board of Tax Appeals, Sup., 20 
A.2d 651, 127 NJ.Law 5—Appli¬ 
cation of Jersey City, N. J. Dept. 
Of Tax., 56 A.2d 126, 26 N.J.Misa 
31—Jersey City v. Martin, 26 A.2d 
733, $0 N.J.Misc. 283. 

Or.—In re Assessment of Ge Bauer 
Apartments, 181 P.2d 962, 170 Or. 
47. 


Wis—State ex rel. Collins v. Brown, 
275 NW 455, 225 Wis 593—Wis¬ 
consin Malting Co v. City of 
Manitowoc, 274 N.W. 288, 225 Wis 
393—State ex rel. North Shore De¬ 
velopment Co v. Axtell, 256 N.W. 
622, 216 Wis. 163 
61 C J. p 825 note 90. 

Presumption as to regularity and le¬ 
gality of proceedings of board see 
infra S 643. 

Assessment of railroad property 

N.J.—New York Bay R. Co v. Kelly, 
37 A.2d 624, 22 NJMisc 204. 
Besult of prior litigation 

Presumption of correctness attends 
assessed valuations of railroad prop¬ 
erties by state tax commissioner, 
particularly where the taxpayers 
were unsuccessful in prior similar 
tax litigation —Central R. of New 
Jersey v Martin, 20 A 2d 330, 19 N 
J.Misc. 427. 

Binding effect 

An assessment made by an asses¬ 
sor is binding on the reviewing board 
in the absence of evidence showing 
that It is incorrect,—'State ex rel 
International Business Machines 
Corp. v. Board of Review of City of 
Fond Du Lac, 285 N W. 784, 231 Wis. 
303. 

81. Ark.—Hayward v. Rowland, 43 
S.W.2d 737, 184 Ark. 776. 

Ill.—Swain Nelson & Sons Co. v. De¬ 
partment of Finance, 6 NE.2d 682, 
365 Ill. 401—People ex rel. Clark 
v. Baltimore & O. S. W. Ry. Co., 
187 N.E. 468. 863 Ill. 492. 

Ky.—Thomas Forman Co. v. Owsley 
County Board of Sup’rs, 101 S.W.2d 
939, 267 Ky. 224—Hyden v. Breath¬ 
itt ^County Board of Sup’rs, 51 S.W. 
2d 441, 244 Ky. 505. 
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Neb —Minneapolis Dredging Co. v 
Reikat, 3 NW.2d 889, 141 Neb. 470. 
N J —Riverview Gardens, Section 

One v Borough of North Arling¬ 
ton, 87 A 2d 426, 9 N J. 167—Ap¬ 
plication of Jersey City, N. J. Dept 
of Tax, 56 A.2d 126, ,26 N.J.Misc. 
31—Pennsylvania R. R. System v 
Walsh, N J Dept, of Tax., 63 A. 
2d 156, 25 N.J.Misc. 276. 

Ohio—Hibschman v Board of Tax 
Appeals, 49 NE.2d 949, 142 Ohio 
St 47—Higbee Co v. Evatt, 43 
N E 2d 273, 140 Ohio St. 325. 

61 C.J. p 825 note 92. 

Taxpayer la special statutory pro- 
oseding for redaction 

Or.—In re Assessment of Ge Bauer 
Apartments, 131 P.2d 962, 170 Or. 
47. 

Jurisdiction of board 

Burden of establishing facts essen¬ 
tial to Jurisdiction of board of tax 
appeals was on taxpayer who took 
appeal from decision of board of as¬ 
sessors refusing abatement of tax — 
Board of Assessors of City of Bos¬ 
ton v. Suffolk Law School, 4 N.E.2d 
342, 295 Mass. 489. 

88. Ohio. —Swetland Co. v. Evatt, 87 
N.E.2d 601, 139 Ohio St. 6—First 
Nat Bank of Cincinnati v. Evatt, 
16 Ohio Supp. 180. 

▼alas of accounts receivable 

Action of tax commissioner, In de¬ 
termining value of accounts receiva¬ 
ble in money, wpuld not be set aside 
by board of tax appeals where It was 
not shown that allowances made by 
commissioner were actually insuffi¬ 
cient for a reserve.—Seiberling Rub¬ 
ber Co. v. Evatt, 16 Ohio Supp. 107, 
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some statutes the decision of the assessor on appeal 
to a reviewing board is prima facie valid and must 
be affirmed if the taxpayer does not appear, 83 but 
if he does appear and contest the assessor's deter¬ 
mination there is no presumption in favor of the 
assessor's decision and each party has the burden of 
supporting his contentions. 84 A taxpayer contesting 
his assessment before the board must prove that the 
property is overvalued 86 or is exempt from taxa¬ 
tion, 86 or that the property assessed in his name 
was owned by another, 87 or that the assessment is 
unequal. 88 However, a taxpayer is not entitled to 
the full amount of a deduction claimed merely be¬ 
cause no evidence is adduced in opposition to his 
claim. 88 On appeal it will also be presumed that 
any action taken by the board was based on proper 
and sufficient evidence, as discussed infra § 557. 

In some jurisdictions where a reviewing board 
acts of its own knowledge as to the value of a tax¬ 
payer's property and with or without evidence 
tentatively raises an assessment, the taxpayer has 
the burden, on a subsequent hearing to show cause, 


to establish that the proposed increased assess¬ 
ment is excessive. 80 

Notice to taxpayer . In the absence of statute 
providing otherwise, the board may proceed sum¬ 
marily in taking evidence, 81 and is not required to 
give notice to the taxpayer affected before hearing 
testimony as to the value of the property involved, 82 
even though the evidence received is contrary to that 
given by the taxpayer at a previous meeting of the 
board. 83 

b. Admissibility 

At a general rule the reviewing officer or board Hi 
not bound by the ordinary rulet of evidence and may hear 
any evidence which hat a direct bearing on the queatlon 
before him or it; but ttatutea preacribing the evidence 
which the officer or board may hear, or on which hit or 
itt decision thall be bated, mutt be atrictly obeyed. 

If a statute prescribes the evidence which the of¬ 
ficer or board may hear, or on which hi 9 or its 
decision shall be based, it must be strictly obeyed. 94 
As a general rule, the officer or board is not bound 
by the ordinary rules of evidence. 86 He or it may 


83. Minn—Stronge A Lightner Co. 

v Commissioner of Taxation, 36 

N W.2d 800, 228 Minn 182. 

84. Minn.—Strong© A Llghtner Co 

v Commissioner of Taxation, su¬ 

pra. 

Tormula for computing 1 tan 

On appeal by corporate taxpayer, 
carrying on nonmanufacturing busi¬ 
ness partly within and partly with¬ 
out state, from decision assessing ad¬ 
ditional corporate franchise tax on 
ground that single-factor formula 
adopted by taxpayer did not properly 
reflect income assignable to state 
for purpose of computing the tax and 
that the three-factor formula should 
have been applied, taxpayer had bur¬ 
den of proving that formula adopted 
by it properly reflected income as¬ 
signable to state, but should not be 
required to shoulder additional bur¬ 
den of showing that alternative 
method adopted by commissioner did 
not fairly reflect such income.— 
Strong© A Lightner Co. v. Commis¬ 
sioner of Taxation, supra. 

85. Ala.—South & N. A. R. Co. v. 
State, 69 So. 642, 193 Ala. 149. 

Neb.—Minneapolis Dredging Co. v. 

Relkat, 3 N.W.2d 889, 141 Neb. 470. 
N.J.—Washburn Bros Co v. State 
Board of Tax Appeals, 22 A.2d 563, 
127 N.J.Law 321—City of Plainfield 
v. State Board of Tax Appeals, 20 
A.2d 651, 127 N.J.Law 6. 

Vfcoftf of palpable error 

Testimony which did not show that 
director of taxation was guilty of 
palpable error in the assessments as 
made did not overcome presumption 
of the correctness of the assess¬ 


ments —Pitney v Walsh, 51 A 2d 871, 
25 N.J.Misc 196 

Record held to warrant ruling that 
taxpayer had failed to sustain burden 
of proving that assessment in ques¬ 
tion was higher than fair cash value 
of property on certain date —Asses¬ 
sors of Pittsfield v. W T Grant Co, 
108 N E 2d 536, 329 Mass. 359. 

86. Iowa—Bednar v. Carroll, 116 N. 
W 315, 138 Iowa 338. 

61 C J p 825 note 94. 

87. Neb —Minneapolis Dredging Co 
v. Reikat, 3 N.W 2d 889, 141 Neb. 
470. 

88. Ark —Hayward v. Rowland, 43 
S W.2d 737, 184 Ark. 776. 

N.J.—Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A.2d 200, 16 N. 
J.Super. 543, reversed on other 
grounds 91 A.2d 739, 10 N J. 418. 

N Y —Sears Roebuck A Co. v. Hoyt, 
107 N.Y S 2d 756, 202 Misc 43. 

61 C.J. p 825 note 95 
Proof of inequality held not shown 
Ill—People ex rel Tennyson v. Tex¬ 
as Co., 92 N.E.2d 142, 406 Ill. 120. 

89. Ohio.—Hibschman v. Board of 
Tax Appeals, 49 N.E 2d 949, 142 
Ohio St. 47—Higbee Co. v. Evatt, 
43 N.E.2d 273, 140 Ohio St. 325. 

9a Aris.—Yuma County v. Arisona 
Edison Co., 180 P.2d 868, 65 Arts. 
332. 

91. Wis.—State ex rel Kappa Sigma 
Bldg. Ass’n v. Bareis, 276 N.W. 
317, 226 Wis. 229, 113 A.L.R. 985 
—State ex rel. Vilas v. Wharton, 94 
N.W. 359, 117 Wis. 668—Brown v 
Oneida County. 79 N.W. 216, 103 
Wis. 149—Shove v. City of Mani¬ 
towoc, 14 N.W. 829, 67 Wis. 5. 
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92. Wis —State ex rel. Kappa Sigma 
Bldg Ass'n v. Bareis, 276 N.W. 
317, 226 Wis 229, 113 A.L.R. 986- 
State ex rel. Vilas v. Wharton, 94 
N.W. 359, 117 Wis. 558 

98. Wis —State ex rel. Kappa Sigma 
Bldg Ass’n v Bareis, 276 N.W. 317, 
226 Wis. 229, 113 A.L R. 986. 

94. Cal —Corpus Juris quoted in 

Rancho Santa Margarita v San 
Diego County, 26 P 2d 716, 720, 135 
Cal App 134. 

61 C J. p 825 note 97. 

Data collected by assessors 

Piling with reviewing board of 
data collected by tax commission is 
neither required by statute, nor es¬ 
sential to validity of assessments of 
railroad property.—Northern Pac. 
Ry. Co v. Adams County, DC Wash., 
1 FSupp 163, appeal dismissed, CC 
A., 63 F.2d 1012 and Adams County 
v. Spokane, P & S. Ry Co, 66 F. 
2d 1008, reversed on other grounds 
Chicago, M., St P. A P. R. Co. v. 
Adams County, 72 F.2d 816. 

95. Cal.— Corpus Juris quotsd in 
Rancho Santa Margarita v. San 
Diego County, 26 P 2d 716, 726, 135 
Cal. App. 184 

Tex.—Feldman y. Bevil, Civ.App., 190 
S.W.2d 157, refused for want of 
merit—Corpus juris eited in La¬ 
mar County Elect Co-op. Ass'n v. 
Red River County, Civ.App., 170 
S.W.2d 579, 580—Corpus Juris oitsd 
in Exporters A Traders Compress A 
Warehouse Co. v. City of Marlin. 
Civ.App., 130 £.W.2d 860. 862, error 
dismissed, judgment correct 
I 61 C.J» p 625 note 98. 
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hear affidavits or unsworn testimony without giving 
an opportunity for cross-examination, 9 * and, gen¬ 
erally, any evidence which has a direct bearing 
on the question before the board or which tends to 


prove the* fact in issue is admissible. 97 Competent 
evidence bearing m the question of value is ad¬ 
missible. 98 Any fact or circumstance which tends 
to show value of the property involved or which 


Not reversible error 
In tax abatement proceeding 1 , ad¬ 
mitting letter sent by taxpayer to 
assessors at their request was held 
not reversible error, where it was at 
most cumulative and did not ad¬ 
versely affect substantial rights.— 
Springfield T. M. C A. v. Board of 
Assessors of City of Springfield, 187 
N.E. 104, 284 Mass. 1. 

Hearsay 

(1) The intent of the statute per¬ 
mitting hearsay testimony of sales 
of comparable lands to be given is 
to abolish the hearsay rule in cases 
within the purview of the statute, 
and to permit hearsay evidence of 
other sales of similar property to be 
received as competent for what it is 
worth.—White v. State Board of Tax 
Appeals, 8 A.2d 819, 123 N.J.Law 
360. 

(2) Under statute permitting hear¬ 
say testimony of sales of comparable 
land to be given, it is not necessary 
that a witness giving such testimony 
be an expert—White v. State Board 
of Tax Appeals, supra. 

96. Cal — Corpus Juris quoted lu 
Rancho Santa Margarita v. San 
Diego County, 28 P.2d 716, 720, 136 
Cal.App. 134. 

61 C.J. p 826 note 98. 

97. Cal.— Corpus Juris quoted lu 
Rancho Santa Margarita v. San 
Diego County, 26 P.2d 716, 720, 135 
Cal.App. 134. 

Tex— Corpus Juris dted lu Lamar 
County Elect. Co-op. Ass'n v. Red 
River County, Civ.App., 170 S.W.2d 
679, 680. 

61 C.J. p 825 note 99. 

Bvidenoe held admissible 

(1) Information obtained from 
consultation with representatives of 
taxpayers and from data submitted 
as a basis for reduction of assess¬ 
ments.—Hosack v. Taylor Bros., 16 
A.2d 489, 142 Pa.Super 83. 

(2) Tax assessment books, map 
books, statements, and military roll, 
required by statute to be delivered 
by county assessor to county clerk 
for use by board of equalization.— 
Rancho Santa Margarita v. San Diego 
County, 26 P.2d 716, 136 Cal.App. 134. 

tl) Transcript of proceedings be¬ 
fore board in preceding year, in view 
of evidence that there was no ma¬ 
terial change in physical condition 
or value of property assessed.—-Ran¬ 
cho Banda Margarita v. Son Diego 
County, supra. 

(4) On an application by a mer¬ 
chant for tax deduction on personal 
property used in the business, mark- 
downs, shrinkages* and losses ^suffer¬ 


ed subsequent to the acquisition of 
the property—Hlgbee Co. v. Evatt, 
43 N E 2d 273, 140 Ohio St. 326. 

Bvidenoe held not admissible 

(1) A note concerning property 
valuation made subsequent to formal 
hearing on taxpayer’s application for 
equalization, out of the presence of 
the taxpayer and signed by two 
members of assessor’s staff, was in¬ 
admissible —Bandinl Estate Co v 
Los Angeles County, 82 P.2d 185, 28 
Cal.App.2d 224. 

(2) Board’s rejection in evidence 
of building slips which were simply 
working records of the assessor’s of¬ 
fice was held proper.—McClelland v 
Board of Sup'rs, 180 P 2d 676, 30 Cal 
2d 124, certiorari denied 68 S.Ct 164, 
332 U.S. 823, 92 L Ed. 399. 

98. Cal.— Corpus Juris quoted la 

Rancho Santa Margarita v. San 

Diego County, 26 P.2d 716, 720, 135 

Cal App. 134. 

61 C.J. p 826 note 2. 

Valuation in general see supra 89 

410—418. 

Separate valuation of laud and im¬ 
provements 

Evidence is admissible of land val¬ 
ue alone, Improvement value alone, 
or both separately.—Koch v. Jersey 
City, 191 A. 558, 118 N J Law 85, af¬ 
firmed Koch v. State Board of Tax 
Appeals, 19*7 A. 275, 119 N.J.Law 432. 

Basis for assessor's deolsloa 

In proceedings before division of 
tax appeals, the testimony of direc¬ 
tor of division of taxation and mem¬ 
bers of his staff as to evidential facts 
on which the judgment of valuation 
rests is compellable, but not requir¬ 
ed, and testimony Os to the mental 
processes by which director made his 
inferences from such evidential facts 
and arrived at assessment is inad¬ 
missible.—Delaware, L & W. R Co 
v. City of Hoboken, 91 A.2d 739, 10 
N.J. 418. 

Earnings of similar companies 

In proceeding involving value of 
gas distributing system for purpos¬ 
es of taxation, admission of evidence 
of earnings of other gas compahies, 
all located within the commonwealth, 
tending to show the changing de¬ 
mand for gas and tbs trend of the 
industry, did not constitute reversi¬ 
ble error.—Assessors of Quincy v. 
Boston Consol. ,0ns Co., 34 N.E. 2d 
623, 309 Mass.60. 

Tag history 

(1) Tax history of the properties 
for a reasonable antecedent period 
is oompetent—-Koch v. Jersey City, 
191 A. 668, 116 N.J.Law" 66, affirmed 
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Koch v. State Board of Tax Appeals, 
197 A. 275, 119 N.J.Law 482. 

(2) Evidence of judgment of val¬ 
uation of real estate for taxation for 
prior year la admissible as part of 
the tax history of the property —City 
of Newark v. Newark & Essex Bldg 
Corp., N. J. Dept, of Tax., 62 A.2d 541, 
25 N.J.Misc. 228. 

Bvidenoe held admissible 

(1) Evidence of earnings as shown 
by income tax reports and going val¬ 
ue.—Rohr Malting Co. v. City of 
Manitowoc^ 274 N.W. 291, 226 Wis 
401. 

(2) Evidence of the rents and prof¬ 
its received from the property.—Ex¬ 
porters & Traders Compress & Ware¬ 
house Co. v City of Marlin, Tex Civ. 
App., 130 S W.2d 860, error dismissed, 
judgment correct. 

(3) Testimony with respect to in¬ 
surance on the property. 

Tex.—Exporters & Traders Compress 
& Warehouse Co. v. City of Marlin, 
supra. 

Wis —Rahr Malting Co. v. City of 
Manitowoc, supra—W lsconsin 
Malting Co. v. City of Manitowoc, 
274 N.W. 288, 226 Wis. 393. 

(4) Evidence as to prospectus, 
book value, and appraisals —Rahr 
Malting Co. v. City of Manitowoc, su¬ 
pra. 

(5) Evidence showing reproduction 
cost—Wisconsin Malting Co. v. City 
of Manitowoc, supra. 

(6) Evidence of sale price of prop¬ 
erty involved where it was sold at 
private sale a short time before the 
assessment.—Wisconsin Malting Co 
v. City of Manitowoc, supra. 

(7) Evidence of amounts, for 
which residential properties compar¬ 
able to, and In immediate vicinity of, 
properties of taxpayers were sold — 
Gannon v. State Board of Tax Ap¬ 
peals, 9 A.2d 581, 123 N.J.Law 450 

(8) Evidence th&t plant was only 
one available to prospective pur¬ 
chaser, and unusual conditions in in¬ 
dustry due to increased demand for 
the product manufactured.—Wiscon¬ 
sin Malting Co. v. City of Manitowoc, 
supra. 

(9) The uses for which the prop* 
erty is adapted may be shown, and 
the board may consider its value for 
any special purpose together with 
any other use to which the property 
might be profitably put,—Assessor^ 
of Quincy v. Boston Consol. Qaa Co., 
34 N.EUd 628, 809 Moss. 60. 

Bvidenoe held mot admissible 
Refusal to hear testimony of com¬ 
plaining taxpayers with respect to 



to 

might be Considered by a person Who might be 
interested ih purchasing the property is admis¬ 
sible.®* 

, < t 

Evidence as to the value of the property should be 
confined to its value at the time of the assessment 
complained of, and evidence of its value at some 
former time is not admissible except as a starting 
point from which to estimate subsequent apprecia¬ 
tion Of depreciation. 1 Evidence of the assessed 
valuation of other property in the same town 6r 
district and similarly situated is not generally con¬ 
sidered to be admissible, 2 except that it may be ad¬ 
mitted for the purpose of showing a rule of the 
assessors to value all such property at a certain 
percentage of its actual value and to show whether 
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or not such rule was bbserved in the case com¬ 
plained of.® The members off the board of review 
are not required to inspect the property in person, 
but they may send experts to examine it 4 

c. Weight and Sufficiency 

In proceedings by official boards or officers to review 
and correct assessments the decision should be given In 
scoordance with the clear preponderance of the evidence, 
and the weight and value thereof are, In general, for the 
reviewing board or officer. 

In proceedings by official boards dr officers to 
review and correct assessments the ordinary rules 
of evidence apply, and the decision should be given 
in accordance with the clear preponderance of testi¬ 
mony. 6 Any evidence which has a direct bearing 
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alleged discrimination in assessing 1 
other property in taxing district at 
less than true value was not error.— 
Lehigh Valley R. Co. of New Jersey 
v. State Board of Taxes and Appeals, 
174 A. 359, 12 N.J.Misc. 673. 

99. Tex.—Feldman v. Bevil, Civ. 
App., 190 S.W.2d 167, refused for 
want of merit—Lamar County 
Elect. Co-op. Ass’n v Red River 
County, Civ App, 170 S.W2d 679- 
Exporters & Traders Compress A 
Warehouse Co v City of Marlin, 
Civ App., 130 S W 2d 860, error dis¬ 
missed, judgment correct 
Vactors determining sals value 

All factors collectively which bear 
on the full value which could ordi¬ 
narily be obtained at private sale 
were elements to be considered by 
the board of review.—Rahr Malting 
Co. v City of Manitowoc, 274 N.W. 
291, 225 Wis 401. 

1. Cal.— Corpus Juris quoted in 
Rancho Santa Margarita v. San 
Diego County. 26 P.2d 716, 720, 136 
Cal App 134 
61 C.J. p 826 note 3. 

8. Ala.—Alabama Mineral Land Co. 
v Perry County, 10 So. 650, 95 Ala. 
105. 

61 C.J. p 826 note 4. 

3. Conn.—Greenwoods Co. v. New 
Hartford, 32 A. 933, 65 Conn. 461. 

61 C.J. p 826 note 5. 

4L Ohio —Nova Ceasarea Harmony 
Lodge No 2 v. Hagerty. 11 Ohio 
Deo., Reprint, 696, 28 Clnc.L.Bul. 
67. 

61 C.J. p 826 note 6. 

5. Wis.—Wisconsin Malting Co. v. 
City of Manitowoc, 274 N.W. 288, 
226 Wis. 393. 

61 C.J. p 826 note 14. 

Admission of counsel 

In proceeding before It for abate¬ 
ment of tax, appellate tax board 
could consider unoontradicted state¬ 
ment of counsel for taxpayer.—As¬ 
sessors of Boston v. World Wide 


Broadcasting Foundation of Mass, 
59 N E 2d 188, 317 Mass. 598. 

Xxpert witness testimony 

Where city's expert witness' testi¬ 
mony, at hearing on appeal from as¬ 
sessment of structures on railroad 
company's marine repair yard, was 
not overcome by rebuttal evidence, 
and there was no other evidence than 
his testimony as to value of such 
structures, assessment should be 
amended to conform thereto—New 
York Bay R. Co. v. Kelly, 37 A.2d 
624, 22 NJ.Mlsc. 204. 

Fraud 

Fact that some uncompleted build¬ 
ings were not assessed for taxes was 
insufficient to show fraud in assess¬ 
ing objector’s uncompleted building 
—People ex rel. McDonough v 
Marshall Field & Co., 189 N.E. 885, 
355 Ill 633. 

Inadvertent error In tax return 

Proof was held sufficient to show 
that item in tax return was Inadver¬ 
tently included by stenographer con¬ 
trary to instructions of taxpayer, 
and that item was incorrect.—Mag¬ 
nolia Petroleum Co. v. Board of 
Com'rs of McClain County, 63 P.2d 
6. 178 Okl 484. 

Railroad property 

(1) Evidence held to establish that 
assessment of railroad property was 
excessive.—Appeal of Pitney, 28 A.2d 
660, 20 N.J Misc. 448. 

(2) Assessments of railroad prop¬ 
erties held not shown to be excessive. 
—Central R. of New Jersey v. Mar¬ 
tin, 20 A.2d 330, 19 NJ.Mlsc. 427. 

(3) Evidence held to authorize as¬ 
sessment of railroad property at par¬ 
ticular amounts.—Erie R. System v. 
Walsh, 57 A 2d 217, 26 N.J.Misc. 81— 
Delaware, L. & W. R. Co. v. Walsh, 
53 A.2d 153, 25 N.J.Misc. 272—New 
York Bay R. Co. v. Kelly, 37 A.2d 
624, 22 N.J.Misc. 204—Appeal of Pit¬ 
ney, supra. 

(4) Evidence held to establish that 
act of state tax commissioner In re¬ 
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ducing assessed valuation of rail¬ 
road waterfront terminal lands from 
that of prior years was erroneous.— 
Jersey City v Martin, 26 A.2d 733, 20 
N.J.Misc. 283. 

(5) Evidence held to establish that 
state tax commissioner's reduction In 
valuations of structures on railroad 
waterfront terminal lands was not 
justified.—Jersey City v. Martin, su¬ 
pra. 

(6) Evidence held insufficient to 
justify change of assessor's valua¬ 
tion of railroad properties.—Pitney v 
Walsh, 51 A.2d 871, 26 NJMisc. 196 
—Pitney v. Kelly, 34 A.2d 647. 21 N. 
JMlsc. 405. 

■vldence held to warrant assessment 

(1) Generally. 

Cal.—Eastern-Columbla, Inc., v. Los 
Angeles County, 161 P.2d 407, 70 
Cal App.2d 497. 

N.J —Gannon v. State Board of Tax 
Appeals, 9 A.2d 631, 123 NJ.Law 
450—Hackensack Water Co. v. 
North Bergen Tp., Hudson County, 
73 A 2d 597, 8 NJ Super. 139—City 
of Newark v. Newark A Essex 
Bldg Corp., 52 A.2d 541, 25 N.J. 
Misc 228 

Wis—Wisconsin Malting Co v. City 
of Manitowoc, 274 N.W. 288, 225 
Wis 393. 

(2) Assessments of coal lands.—In 
re Canopus Coal Co., 186 A. 119, 323 
Pa. 209. 

avideaoe held sufficient 

(1) In general 

Minn.—Strong© A Lightner Co v. 
Commissioner of Taxation, 86 N 
W.2d 800, 228 Minn. 182. 

Or.—In re Assessment of Ge Bauer 
Apartments, 131 P.2d 962, 170 Or 
47. 

Wis —>State ex rel. International 
Business Machines Corp. v. Nese- 
mann, 235 N.W. 790, 231 Wis. 316 
—4State ex rel. International Busi¬ 
ness Machines Corp. v. Board of 
Review of City of Fond Du Lac, 

I 295 N.W. 784, 231 Wis. 80S. 
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on the question of value may serve as the basis of 
the board’s determination, if uncontradicted. 6 In 
the absence of evidence tending to show the value 
of plaintiff’s lands or other lands in the county, 
the board cannot conclude that inequality of assess¬ 
ment exists. 7 Under some statutes a taxpayer 
claiming a deduction of his assessment must estab¬ 
lish his claim by clear and convincing evidence, 8 
but under other statutes so great a degree-of proof 
is not required.® 

In general the weight *nd value of the evidence 
are questions for the reviewing board to deter¬ 
mine, 1 ® and, where the evidence is conflicting, it 
may decide thereon according to its judgment. 11 
The affidavit or sworn statement of the taxpayer 
is evidence to be considered by the board, and, 
while it is not conclusive, if it is not contradicted 
or impeached by evidence, it must be accepted as 
correct, 12 as must schedules or reports filed by cor¬ 
porations. 13 On the other hand, the assessor’s 


sworn statement is some evidence in support of the 
valuation placed on the property, 14 and it has been 
held sufficient to sustain the action of the board, 
taken in accordance with it, if not overborne by 
other testimony. 16 

d. Necessity of Basing Decision on Evidence 
Deceived 

Under tome statutes a beard of review may base Its 
deeision only on the evidence adduced before it, but under 
other statutes Its members may avail themselves of tbeir 
own experiences and knowledge of values. 

The reviewing board may consider all the facts 
and circumstances bearing on the question before 
it and decide on the basis thereof. 16 Under some 
statutes the reviewing board is empowered to act 
only on evidence adduced before it, and no assess¬ 
ment can be changed except on evidence; 17 and, 
furthermore, the action of the board will be illegal 
if taken arbitrarily without any evidence, or con¬ 
trary to all the evidence, before it. 18 Under some 


(2) To show overvaluation. 

Minn.—Freeborn County v First Nat. 

Bank. 270 NW. 008. 199 Minn. 29. 
N.J.—-■Evening: Times Printing & Pub. 
Co. v City of Bayonne, 48 A.2d 016, 
184 N.J.Law 440 

(8) To establish the situs of trans¬ 
itory rolling stock.—Armour & Co. v. 
Glander, Ohio B.T.A, 94 N.B 2d 117. 

(4) To support finding that mort¬ 
gagee did not act as mortgagors 
agent in filing application for abate¬ 
ment—Choate v. Board of Assessors 
of City of Boston. 23 N.B.2d 882, 804 
Mass. 298 

Wldeaoe held insufficient 

(1) To overcome prima fticie rea¬ 
sonableness of assessment—In re 
Valuation of Loughran Hotel, Pa. 
Com PI., 32 Luz.L.Reg. 156. 

, (2) To show Intention or fraudu¬ 
lent purpose to overvalue property 
so as to amount to fraud.-—Treadwell 
Realty Co. v. City of Memphis, 116 
S.W.2d 967, 173 Tenn. 168. 

(3) To establish that applicant 
seeking to sustain action of board 
of county commissioners correcting 
assessment of property for purpose 
of ad valorem taxation had “good 
cause** for not having appeared be¬ 
fore board of equalization.—Parkin¬ 
son v. State ex rel. Thieman, 162 P. 
2d 561, 196 Okl. 80—State ex rel. 
Thieman v. Parkinson, 162 P.2d 658, 
196 Okl. 87. 

6L • Ohio —Gager v. Prout, 26 N.E. 

1013, 48 Ohio St 89. 

61 C.J. P 226 note 13. 

V, Cal.*—Wild Goose Country Club v. 
Butte County, 212 P. 711, 60 CaL, 
App. 839. 

61 p.J. P 826 note 15. 

8p Or.—In re Assessment of Ge Bau¬ 


er Apartments, 181 P2d 962, 170 
Or. 47. 

9. Ohio —Hlgbee Co. v. Evatt, 43 N. 

E 2d 273. 140 Ohio St. 325. 

Former rule changed 

(1) In Ohio the statutes formerly 
required the taxpayer to establish his 
claim by clear and convincing evi¬ 
dence—Schumacher Stone Co v. TaZ 
Commission, 18 NE.2d 405, 134 Ohio 
St. 529, 120 A.Li R. 1199. 

(2) The former statutory require¬ 
ment that a taxpayer establish his 
claim to a deduction by clear and 
convincing evidence has been re¬ 
pealed. 

Cal.—Hammond Lumber Co. v. Loa 
Angeles County, 285 P. 896, 104 
Cal.App. 235. 

Ohio.—Hlgbee Co. v. Evatt, 43 N*E 
2d 273, 140 Ohio St 325. 

lOu Mass.—Assessors of Quincy V. 
Boston Consol Gas Co, 34 NB2d 
623, 309 Mass. 60—J. G. McCrory 
Co v. Commissioner of Corpora¬ 
tions and Taxation, 182 N.E. 481, 
280 Mass. 273. 

Tenn.—Treadwell Realty Co. v. City 
of Memphis, 116 S.W.2d 997, 173 
Tenn. 168. 

Widenoe held not absolutely blading 

On an application by a merchant 
for tax deduction on personal prop¬ 
erty used in the business, mark- 
downs, shrinkages, and losses suffer¬ 
ed subsequent to the acquisition of 
tfie property were not binding on the 
reviewing board on the question of 
value.—Hlgbee Co. v. Evatt, 43 N.B3. 
2d 273, 140 Ohio St. 325. 
taxpayer's witnesses 

Valuation placed on property by 
taxpayer's witnesses was held prop¬ 
erly accepted in preference to that 
of other witnesses.—Appeal of Sue- 
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quehanna Collieries Co, from Assess¬ 
ment and Valuation of Its Lands Sit¬ 
uate in Tp of Wiconlsco, Dauphin 
County, Pa Com Pi, 60 Dauph Co. 48 
11. Wis—State ex rel Vilas v 
Wharton, 94 N.W. 359, 117 Wis 
658. 

18. N J.—Sherman v. McClurg, 27 N 
J Law 263 

13. Kan—Kansas Pac. R. Co. v. Ri¬ 
ley County, 20 Kan. 141. 

Mo —State v. Hannibal, etc., R. Co, 
13 S W. 406, 101 Mo. 120. 

14. Tenn—Treadwell Realty Co. v 
City of Memphis, 116 SW2d 997, 
173 Tenn. 168. 

15. Nev—State v. Northern Belle 
Mill, etc., Co* 12 Nev. 89. 

16. Tenn.—Treadwell Realty Co. v. 
City of Memphis, 116 SW.2d 997, 
173 Tenn 168 

O&rcnmstanoe* of sale 
The reviewing board may look to 
all the circumstances surrounding a 
receiver's sale of the property for 
cash and also any other Information 
or circumstances before it which In 
its judgment bear on the question 
of the actual cash value of the prop¬ 
erty for the purpose of taxation *— 
Treadwell Realty Co. ▼. City of 
Memphis, supra. 

17. Miss.—Stuart v Board of Sup'rs, 
11 So 2d 212, 195 Miss. 1. 

61 C.J. p 827 note 18. 

18. Kan.—Leavenworth County v. 
Lang, 8 Kan. 284 

Ohio—Fratz v. Mueller, 25 Ohio St 
897—Gerke Brewing Co. v. Hager- 
ty. 1 Ohio 8. ft OP. 627, 1 Ohio N. 
P. 68. 

Dedsloa. without competent evidence 
Miss.—Stuart v. Board of Sup*rs, 11 
6o.2d 212, 195 Miss. 1* 
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statutes, however, members of the reviewing board 
may eonsider their own experience and knowledge 
of values. 1 * They are not limited to a consideration 
of evidence introduced by the parties, 20 but may 
estimate the value of property from their own 
knowledge and information acquired by investiga¬ 
tions, 21 and may view the property and avail them¬ 
selves of the knowledge thus gained without giving 
the taxpayer an opportunity to cross-examine 
them. 22 

Where a taxpayer declines to give a board of re¬ 
view requested information, it may proceed to act 
on the best evidence obtainable, and it is not neces¬ 
sary that it should call in witnesses and act on sworn 
testimony. 28 Also, on a taxpayer’s failure to pro¬ 
duce proof of the reviewing board’s error in tenta¬ 


tively raising his tax assessment, the board can make 
the tentative assessment final on the basis of such 
proof as it has before it, 24 and may base its 
decision on the knowledge of the members of the 
board as to the value of the property involved; 26 
but, under a statute providing that the board of re¬ 
view shall not reduce or raise any assessment unless 
the evidence is clear and unmistakable that the 
valuation is not a fair cash value, if there is no 
evidence tending to show that the fair cash value 
of the property exceeds a specified amount, the 
board has no power to increase the valuation be¬ 
yond that amount. 26 

Under some of the statutes a reviewing board 
must weigh the facts as presented, and cannot make 
an arbitrary ruling not warranted by the uncon- 


19. U S —Northern Pac. Ry. Co. v. 
Adams County, D C.Wash, 1 P. 
Supp 163, appeal dismissed, C.C 
A, 63 F.2d 1012 and Adams Coun¬ 
ty v. Spokane, P. & S Ry. Co., 66 F. 
2d 1008, reversed on other grounds 
Chicago. M, St P. & P R. Co v. 
Adams County, 72 F2d 816 
Ky —Hyden v. Breathitt County 
Board of Sup'rs, 61 S.W.2d 441, 244 
Ky. 605 

N J.—Harborslde Warehouse Co v 
Jersey City, 26 A.2d 291, 128 N.J 
Law 263, affirmed 28 A 2d 91, 129 
N J Law 62, certiorari denied 63 S 
Ct. 763, four cases, 318 U<S. 769, 87 

L.Ed 1140 

Tenn.—Treadwell Realty Co v. City 
of Memphis, 116 S.W 2d 997, 173 
Tenn. 168. 

61 C.J. p 826 note 17. 

Discretion in obtaining information 
The reviewing board may in its 
discretion determine data which it 
will collect se best reflecting value of 
property.—Northern Pac. Ry. Co v. 
Adams County, D.CWash., 1 F Supp 
163, appeal dismissed, C.C A., 63 F 
2d X012 and Adams County v Spo¬ 
kane, P. & S Ry. Co., 66 F 2d 1008, 
reversed on other grounds Chicago, 

M. f St. P. & P. R. Co. v. Adams Coun¬ 
ty, 72 F.2d 816. 

General knowledge of members 

In performing their duties in valu¬ 
ing property, and in correcting and 
equalizing assessments, boards of re¬ 
view act largely on the general 
knowledge of their members.—Blue 
Diamond Coal Co v. Cornett, 189 S. 
W.2d 963, 300 Ky, 647. 

As to railroad property 

(1) In railroad tax assessment cas¬ 
es, division of tax appeals may cor¬ 
rect or adjust an assessment com¬ 
plained of as not being at true value, 
only on a determination supported 
by evidence.—Delaware. L. & W. R. 
Co. v. City of Hoboken, 91 A.2d 789, 
10 N.J.,418. 

(2) However, the state board is en- 
84 C.J.S.—66 


titled to use its own personal knowl¬ 
edge and judgment under the stat¬ 
ute as to the value of property when 
interpreting, comparing, weighing, 
and considering the evidence, and 
such rule is applicable when the de¬ 
termination of the state board is sus¬ 
tained by the entire record —Appeal 
of New York State Realty & Termi¬ 
nal Co., 68 A.2d 560, 5 NJ Super. 166 

Za Texas 

(1) It has been held that the mem¬ 
bers of a reviewing board may con¬ 
sider their own experience and 
knowledge of the particular property 
and of values generally in determin¬ 
ing the value at which property 
should be assessed —Feldman v. Bev- 
il, Civ.App, 190 SW.2d 157, refused 
for want of merit—Exporters & 
Traders Compress & Warehouse Co 
v. City of Marlin, Civ App, ISO 6 W 
2d 860, error dismissed, Judgment 
correct—Wright v. State, Civ.App., 
80 S W 2d 1016, error dismissed. 

(2) They may act on their own 
judgment—Wright v. State, supra. 

(3) However, under statute a 
board’s action in raising valuations 
above the appraisal approved by the 
assessor must be based on testimony 
given under oath, when the taxpayer 
challenges such action and introduces 
sworn testimony supporting the val¬ 
ues accepted by the tax assessor, and 
such requirement is mandatory, un¬ 
less waived by taxpayer.—Bexar 
County v. Humble Oil & Refining 
Co, Civ App, 218 S W 2d 882 

(4) A taxpayer, introducing testi¬ 
mony supporting property valuation 
accepted by the assessor, cannot rely 
on the reviewing board’s failure to 
summon and examine witnesses of its 
own to Invalidate its action In rais¬ 
ing valuation, but court must give 
such testimony same effect as if tax¬ 
payer's witnesses were summoned by 
court.—Bexar County v. Humble Oil 
& Refining Co., supra—61 C.J. p 826 
note 17 [a] (4). 
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(5) Earlier cases dealing with the 
necessity of the reviewing board bas¬ 
ing its decision on the evidence In¬ 
troduced see 61 C J p 826 note 17 [a], 
[b] 

20. U S —Northern Pac Ry Co. v 

Adams County, D C Wash, 1 F 

Supp 163, appeal dismissed, CC 
A, 63 F.2d 1012 and Adams Coun¬ 
ty v Spokane, P & S Ry. Co, 66 
F 2d 1008, reversed on other 
grounds Chicago, M, St. P. ft P 
R Co v Adams County, 72 F.2d 
816. 

21. Ill—People v Millard, 139 NE 
113, 307 Ill 556. 

22. N J —Harborside Warehouse Co 
v. Jersey City, 25 A.2d 291, 128 N 
J Law 263, affirmed 28 A 2d 91, 129 

N.J Law 62, certiorari denied 63 
S Ct 763, four cases. 318 U.S. 769, 
87 LEd 1140. 

23. Ill.—People v. Concordia Fire 
Ins. Co. of Milwaukee, Wis., 183 
NE. 241, 350 Ill 365, modified on 
other grounds Concordia Fire Ins 
Co. v. People of State of Illinois, 
54 S.Ct. 830, 292 U.S. 535, 78 L.Ed. 
1411. 

Taxpayer estopped to complain 

Taxpayer declining to give board of 
review requested Information could 
not complain, that board proceeded 
to make assessment on best evidence 
obtainable —People v Concordia Fire 
Ins. Co. of Milwaukee, Wis.. 183 N.3B. 
241, 350 Ill. 365, modified on other 
grounds Concordia Fire Ins. Co. v. 
People of State of Illinois, 54 SCt. 
830, 292 U.S 535. 78 L.SH. 1411. 

24. Ky.— Thomas Forman Co. v. 
Owsley County Board of Sup'rs, 
101 S W 2d 939, 267 Ky. 224—Hyden 
v. Breathitt County Board of 
Sup’rs, 51 S.W 2d 441, 244 Ky. 505. 

*5- Ky—Hyden v. Breathitt County 
Board of Sup’rs, supra. 

26. Ky.—Rogers v. Pike County 
Board of Sup'rs, 157 S.W.2d 846, 
288 Ky. 742. 
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troverted facts presented. 27 > It is Hbcrand by the 
credible, uncontradicted evidence before' it, 32 and 
must render its honest judgment based on the evi>- 
dence before it. 22 If there is adduced before the 
reviewing board competent evidence which is un¬ 
impeached and which shows that the assessor’s 
valuation is incorrect, such evidence cannot be dis¬ 
regarded by the board; 80 but, while it has been 
stated that, if there is credible evidence before the 
board of review which may in any reasonable view 
support the assessor’s valuation, such valuation must 
be upheld, 81 it has also been held that on conflict¬ 
ing evidence the board is not bound to accept as 
true either the evidence of the taxpayer or the evi¬ 
dence in support of the assessor's valuation, but, 
in the exercise of its judgment, may fix a valuation 
between the two extremes. 32 

§ 538. Hearing 

a. In general 

b. Power to call witnesses and compel 

testimony 


a* In Generals t 

Ordinarily, in proeebdthge before art oflvesf or a 
board to rovltw and correct tax ,aeMeemente, a bearing 
la required at which tha interacted,partita may have an 
opportunity to prevent their contentions, and Which 
mutt bo eondueted In aooordanoo with constitutional and 
atatutory requirements. 

As a general rule, frequently under statutes so 
providing, a tax assessment may not be increased 
without a hearing at which the taxpayer may have 
an opportunity to be heard. 88 It has also been held 
that the reviewing boarfl cannot determine issues 
made between the property owner and the tax as¬ 
sessor as to omitted property or the taxable value of 
property without a hearing at which the owner and 
the municipality for which the tax is assessed may 
be heard. 34 The hearing must be conducted in ac¬ 
cordance with statutory and constitutional require¬ 
ments 35 and valid rules of the board. 36 However, 
statutory directions for the holding of hearings are 
for the protection of the parties, and, it has been 
held, may be waived by a party appellant, if he is 
content to rest his case before the board on his 
petition. 37 


87. Mich.—National Bank of De¬ 
troit v. City of Detroit, 262 N.W. 
422, 272 Mich. 610. 

96. Mont.—Johnson v. Johnson, 15 
P.2d 842, 92 Mont. 512. 

80. Mont—Johnson v. Johnson, su¬ 
pra. 

30. Wis —Pond du Lac Water Co. v. 
City of Pond du Lac, 62 N.W. 439, 
82 Wis. 322, 16 L R.A. 681—Tainter 
v. Lucas, 29 Wis 375. 

Jurisdictional error 
Disregard of unlxnpeached evi¬ 
dence Is considered jurisdictional er¬ 
ror.—State ex rel. Farmers 9k Mer¬ 
chants State Bank v. Schanke, 10 N. 
W.2d 264, 247 Wis. 182—State ex rel. 
International Business Machines 
Corp. v. Board of Review of City of 
Pond Du Lac, 285 N.W. 784, 231 Wis. 
308—State ex rel. Collins v. Brown, 
276 N W. 465, 226 Wis. 693—State ex 
rel. Kimberly-Clark Co. v. Williams, 
152 N.W. 450, 160 Wis. 648. 

Tlvw by board 

The reviewing board cannot disre¬ 
gard the uncontradicted sworn tes¬ 
timony and decide contrary thereto 
on the basis of an opinion as to the 
valuation of the property formed, 
from a view thereof.~-State ex rel. 
Kimberly-Clark Co. v Williams, su- 
prmr— 61 C.J. p 826 note 18 [c] <1). 

61* WJSf—State ex rel. North Shore 
Development Co. v Axtell, 256 N. 
W. 622, 216 Wis. 158. 

38. Ohio.—American Steel 9c Wire 
Co. of New Jersey v. Board of Re¬ 
vision of Cuyahoga County, 40 N. 
B 2d 426, 139 Ohio St. 388. 


Wis.—State ex rel N C Poster Lum¬ 
ber Co v. Williams, 100 N.W. 1048, 
123 Wis. 61. 

33. Cal.—Franchise Tax Board v 
Superior Court in and for Sacra¬ 
mento County, 225 P 2d 905, 36 Cal. 
2d 538—B&ndini Estate Co. v Los 
Angeles County, 82 P.2d 185, 28 
Oal.App.2d 224. 

Ill.—W. R. Roach 9k Co. v. Harding, 
181 N.B. 331, 348 Ill. 454. 

Kan.—Girard Gas Co. v. Board of 
Com’rs of Crawford County, 32 P.2d 
226, 139 Kan. 452. 

Mo.—State ex rel. Lane v. Cornell, 
171 S.W.2d 687, 351 Mo. 1. 

N.J.—Duke Power Co. v. State Board 
of Tax Appeals, 30 A.2d 416, 129 
N.J.Law 449, affirmed 36 A.2d 201, 
131 N.J Law 275. 

Ohio.—State ex rel. O’Connor v. Aus¬ 
tin, 41 N.E.2d 1016, 140 Ohio St 7. 

Tex.—Ward County v. Wentz, Civ. 
App., 69 S.W.2d 571. 

Bight to hearing held absolute 

N.Y.—People ex rel. Huff v. Graves, 
293 N.Y.S. 59. 249 App Div. 362, re¬ 
versed on other grounds 13 N.E. 
2d 599, 277 N.Y. 115, 

34. Tex.*—Highland park Independ¬ 
ent School Dist of Dallas County 
v. Republic Ins Co., Civ.App., 80 
fi.W.2d 1(|53, reversed on other 
grounds Republic Ins. Co. v. High¬ 
land Park Independent School Diet, 
of Dallas County, 102 S.W.24 184, 
129 Tex. 6ft, 

38. Cal.—Universal Consol. Oil Co. 
V. Byram, 153 P.2d 746, 25 Cai.2d 
853. 

Tex.—Brundrett v, Lucas, Clv.App., 
194 SW. 613. 


Confidential status of evidence 

Hearing was held not invalid be¬ 
cause taxpayer, although permitted 
to examine compilations used, was 
not permitted to know identity of 
concerns whose returns were used 
by board in compiling data used — 
Franchise Tax Board v Superior 
Court in and for Sacramento County, 
225 P.2d 905, 36 Cal.2d 638. 

36. Cal.—Williamson v. Payne, 77 

P.2d 900, 26 C&L^pp.2d 497. 

Attendance of taxpayer 

(1) A rule of board requiring at¬ 
tendance of property owners at hear¬ 
ing of application for reduction of 
assessment was reasonable as de¬ 
signed to enable board to obtain first¬ 
hand Information from wbich an ex¬ 
act appraisement and levy could be 
made.—Williamson v. Payne, supra. 

(2) Such a rule was in aid of ftat- 
ute requiring board of equalization to 
examttie property owner or his agent 
before reducing assessment, and was 
not in derogation thereof.—William¬ 
son v. Payne, supra. 

(3) A statute requiring board of 
equalization to examine property 
owner or his agent before reducing 
assessment did not confer any rlghjt, 
privilege, or immunity on owner or 
restrict board's power as to wheth¬ 
er owner or agent would be examined, 
but gave board the right to examine 
either owner or agent.—Williamson 
v. Payne, supra. 

N.J.—‘-Potfe 1 v. Borough of Red 

Bank, 19 A.2d 208, 19 N.J.felsc. 

883. 
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The substance aS* well' as the form of a hearing 
must be granted, 88 and, although the hearing may be 
informal, 88 the taxpayer must be given an oppor¬ 
tunity to produce proof of, and argue, his posi¬ 
tion. 48 Under some statutes the board can hear and 
determine the appeal in a summary way. 41 Under 
other statutes the case is tried de novo, 42 and the 
reviewing board is required to consider the entire 
evidence anew and arrive at its own valuation based 
on the evidence before it. 48 New evidence may be 
introduced 44 and the decision may or may not be 
based on the same evidence as the assessor had. 46 
The hearing should be confined to the points in 
issue. 48 

It has been held or stated that the hearings will 
be invalidated by the taking of evidence without 
the presence of the taxpayer or his representative, 47 


or the refusal to permit argument, 48 or the attempt¬ 
ed determination of a case by members of the board 
who did not hear the evidence, 48 or the secret reli¬ 
ance by the board on the advice of the assessor 
or the assessor's attorney, 60 or where the decision 
was made without regard to the evidence. 61 Also, 
it has been held that the refusal to allow reasonable 
opportunity for cross-examination will invalidate 
the hearing, 62 but there is other authority to the 
effect that the taxpayer is not entitled to cross-ex¬ 
amine the assessors and other witnesses who ap« 
pear before the reviewing board. 68 

Time of hearing . Although a reviewing board 
should comply with statutory provisions as to the 
time when it should hold hearings and as to the 
time when its hearings should be concluded, 64 such 
provisions are directory and not mandatory 66 


38. Cal—Universal Consol. Oil Co 
v. Byram, 153 P 2d 746, 25 Cal 2d 
853. 

39. Mont—Johnson v. Johnson, 15 
P 2d 842, 92 Mont 512. 

40. Mont.—Johnson v. Johnson, su¬ 
pra. 

School district 

A school district may by argument 
or evidence endeavor to persuade the 
state tax equalization board to mod¬ 
ify or adjust its findings, and the 
board may make such modifications 
or dismiss the objections —School 
Diet of Newport Tp in Luzerne 
County v. State Tax Equalization 
Board, 79 A.2d 641, 366 Pa 603. 

41. Mo—State ex rel St Louis Un¬ 
ion Trust Co v. Neaf, 139 S.W.2d 
958, 346 Mo. 86. 

42. Ala—State v. Templin, 95 So. 
149, 208 Ala 651. 

Minn.'—Village of Aurora v Com¬ 
missioner of Taxation, 14 N.W.2d 
292, 217 Minn 64. 

N J.—Delaware, L. & W. R Co, v. 
City of Hoboken, 85 A 2d 200, 16 
N.J Super 543, reversed on other 
grounds 91 A.2d 739, 10 NJ 418 
Ohio—-Clark v. Glander, 85 N.E.2d 
291, 151 Ohio St, 229—Higbee Co v 4 
Evatt, 43 N.B.2d 273, 140 Ohio St 
325. 

Appear aaos by taxpayer 

If the taxpayer appears before the 
reviewing board and offers evidence, 
the hearing is not simply a review of 
the assessor's decision.—Strong© A 
Lightner Co. v. Commissioner of Tax¬ 
ation, 86 NW.2d 800, 228 Minn. 182. 
Xggaea raised by pleadings 
Board of tax appeals, on taxpayer's 
appeal from commissioner's denial of 
abatement of taxes, was authorized 
to retry evejy issue raised by peti¬ 
tion and answer.—J. G. ( McCrory Co. 
v. Commissioner of Corporations and 
Taxation, W 481, 280 Mass 

27*. 


Scope of trial 

The trial de novo before a board 
under some statutes includes initial¬ 
ly the inquiry presented and deter¬ 
mined by the assessing officers at 
their hearing.—State v. Brintle, 93 
So. 429, 207 Ala. 600 

43. Ohio—Clark v Glander, 85 N E. 
2d 291, 151 Ohio St. 229. 

Independent judgment 

In the determination of the Issues 
before it the reviewing board should 
use its independent judgment, aided 
by all the evidence adduced—Village 
of Aurora v Commissioner of Tax¬ 
ation, 14 N W 2d 292, 217 Minn 64. 

44. Ohio.—Higbee Co. v. Evatt, 43 
NE 2d 273, 140 Ohio St. 325. 

Sales tax 

On appeal from order of tax com¬ 
missioner as to sales tax due, the 
parties are entitled to produce evi¬ 
dence in addition to that considered 
by tax commissioner, and board of 
tax appeals is authorized to exercise 
investigational powers to ascertain 
further facts—Bloch v. Glander, 86 
N E 2d 318, 151 Ohio St 381. 

45. Minn.—Strong© & Lightner Co 
v. Commissioner of Taxation, 36 N. 
W 2d 800, 228 Minn. 182. 

46. Md.—Board of Com'rs of Anne 
Arundel County v. Buch, 58 A.2d 
672, 190 Md. 394, 6 A.L.R.2d 509. 

Particular issues 

(1) On appeal in proceeding to asr 
sess omitted property, the questions 
for determination are whether prop¬ 
erty was taxable "omitted property," 
and, If so. Its fair cash valuation — 
Wilson v. State, 36 P.2d 292, 169 
Okl. 149. 

(2) Whether sum invested by In¬ 
surance company In tax free govern¬ 
ment bonds purchased just before 
taxing date and sold within a month 
thereafter was taxable property was 
'ssue of fa<^ to be determined by 
board.—Highland Park ' Independent 
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School Dist of Dallas County v Re¬ 
public Ins Co , Civ App , 80 S.W 2d 
1053, reversed on other grounds Re¬ 
public Ins. Co v. Highland Park In¬ 
dependent School Dist of Dallas 
County, 102 S.W 2d 184, 129 Tex. 55. 

47. Cal —Universal Consol. Oil Co. 
v Byram, 153 P 2d 746, 25 Cal 2d 
353 

48. US —Londoner v. Denver, Colo , 
28 SCt. 708, 210 US. 373, 62 L Ed 
1103 

Cal.—Universal Consol OH Co v By¬ 
ram, 153 P 2d 746. 25 Cal 2d 353 

49. Cal —Universal Consol Oil Co. 
v. Byram, supra. 

50. Cal—Universal Consol. Oil Co. 
v Byram, supra. 

51. Cal —Universal Consol. Oil Co, 
v. Byram, supra. 

52. Cal —Universal Consol. Oil Co. 
v. Byram, supra. 

53. US —Northern Pac Ry Co v. 
Adams County, D C Wash, 1 F. 
Supp. 163, appeal dismissed, CCA, 
63 F.2d 1012 and Adams County v 
Spokane, PAS Ry Co, 66 F.2d 
1008, reversed on other grounds 
Chicago, M, St P. A P R. Co. v, 
Adams County, 72 F 2d 816. 

54. NJ.—Jersey City v. State Tax 
Com’r, 29 A 2d 716, 21 N J Misc 
36—Jersey City v. Kelly, 28 A 2d 
618, 20 N J Misc 484. 

Time of meeting of board of review 
generally see supra 6 526. 

Purpose of time requirement 

The statutory directions as to 
dates of meetings of board are for 
taxpayer’s benefit to give him notice 
and opportunity for hearing—Tara- 
bino Real Estate Co. v. Sandoval, 173 
P.2d 459, U5 Colo. 336, followed in 
Philip Schneider Brewing Co. v 
Sandoval. 173 P.2d 462. 116 Colo 342 

55. N.J.—Jersey City v State Board 
of Tax Appeals, 43 A 2d 799, 133 N. 
J.L&W 202, followed in 43 A 2d 805, 
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Jury trial A proceeding before a board or offi¬ 
cer is not one in which a trial by jury can be 
claimed as of right. 66 

Composition of board conducting hearing. The 
board conducting the hearing must be constituted 
in accordance with statutory requirements, 67 and a 
hearing will be invalidated if it is conducted by 
fewer than the required number of board mem¬ 
bers. 68 Where permitted by statute a hearing held 
before a single member of the reviewing board or 
commission is sufficient, 68 and it has been held that 
a taxpayer cannot be heard to complain of a 
board's action in delegating one of its members to 
hold a hearing after having consented to such ar¬ 
rangement. 60 

Motions . On appeal to review a tax assessment 
it has been held that the taxpayer is entitled to no¬ 
tice of motions made in the proceeding in behalf 
of the taxing authority. 61 On appeal to a tax board 
from a tax assessment the denial of a motion by the 
attorney for the taxing district, made on the day 
of the hearing, that he be permitted to examine all 
of the original copies of numerous petitions of ap¬ 
peal has been held not to constitute error, where an 
earlier examination which would not have interrupt¬ 
ed the hearings could have been obtained. 62 

Motion for stenographer. The refusal of a mo¬ 
tion by the attorney for the taxing district for 
the designation of an official court stenographer to 
take a complete transcript of the testimony has been 


held not to be error wh^re it U not accompanied 
by an offer to pay the cost; 68 and the refusal of a 
motion by the taxing district that it be permitted to 
furnish, at its expense, an official court stenographer 
to make a stenographic report is not error where the 
request is not accurately phrased in the terms of the 
statute. 64 

Motion to stay proceedings . A motion to stay 
the proceedings before a board of review pending 
the determination of a court proceeding involving 
the taxation of the same property i 9 properly denied 
where the issues before the board and the court are 
different. 66 Where, however, it is stipulated on 
appeal that the testimony on a prior appeal as to 
the taxe9 for the preceding year will constitute the 
record, and the prior judgment of the board of 
review is before a reviewing court on certiorari, 
the judgment of the board of review will be with¬ 
held pending the determination of the court. 66 

b. Power to Call Witnesses and Oompel Testi¬ 
mony 

Under statutes to providing an officer or a board for 
the review and correction of tax assessments has power 
to administer oaths and to compel the attendance of 
witnesses and the production of books and papers. 

Under statutes so providing, the officer or board 
has power to administer oaths and to compel the 
attendance of witnesses and to compel them to 
produce books and papers. 67 Attendance of a 
witness under the statute can be compelled, how¬ 
ever, only where the proceeding before the board is 


throe cases, modified on other 
grounds 47 A.2d 354, 134 N J Law 
239 

formal adjournment held unneces¬ 
sary* 

Pa.—Mauch Chunk Tp. Taxpayers* 
Ass’n v. Kern, 14 A.2d 329, 339 Pa 
257. 

Prior extension of time held ‘imma¬ 
terial 

N.J—Jersey City v. State Board of 
Tax Appeals, 43 A.2d 799, 133 N.J. 
Law 202, followed in 43 A.2d 305, 
three cases, modified on other 
grounds 47 A 2d 354, 134 N.J.Law 
239. 

Provisions held mandatory 

N.J —Jersey City v. State Tax Com'r, 
29 A.2d 716, 21 NJ.Misc. 86—Jer¬ 
sey City v. Kelly, 28 A.2d 618, 20 
N.J.Mlsc. 484. 

800 Kan.—Ross v. Crawford County, 
16 Kan. 411. 

57. Cal.—Bandinl Estate Co. v. Los 
Angeles County, 82 P.2d 185, 28 
bal.A0p.2d 224. 

58. Cal.—Bandinl Estate Co. v. Los 
Angeles Cdunty, supra* 


Vo waiver 

Composition of board cannot be 
waived by taxpayer, even though no 
specific objection is made —Bandinl 
Estate Co. v. Los Angeles County, 
supra. 

Single member 

Board cannot delegate its powers 
to single member, but entire board, 
or majority of it, must act in per¬ 
formance of its duties —Bandini Es¬ 
tate Co v. Los Angeles County, su¬ 
pra. 

Two out of five 

Determination by two, rather than 
three, members of five-member board 
was not valid under statute requiring 
majority of board to act.—Universal 
Consol. Oil. Co. v. Byram, 153 P.2d 
746, 25 Cal 2d 358. 

59. N.Y.—134 William St Co. v. 
Bennett 263 N.Y.S. 820, 146 Misc. 
7*2, affirmed 268 N.Y.S. 834, 240 
App.Div. 920. 

l>etermin*tloa signed by majority 

Proper hearing on issue of revis¬ 
ing tax was accorded where hear¬ 
ing was held before single commis¬ 
sioner and thereafter majority of tax 
commission made and signed formal 
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and final determination —134 Wil¬ 
liam St. Co. v. Bennett, supra. 

60. Ala—Empire Mining Co. v. 
Bowers, 79 So. 561, 202 Ala 85. 

61. N J —Jersey City v. Hudson 

County Board of Taxation, 32 A.2d 
694, 130 N J Law 309. 

62. N.J.—Jersey City v. Hudson 

County Board of Taxation, supra. 

63. N J.—Jersey City v. Hudson 

County Board of Taxation, supra 

64k N.J.—Jersey City v. Hudson 

County Board of Taxation, supra 
65. Minn —Village of Aurora v. 

Commissioner of Taxation, 14 N.W. 
2d 292, 217 Mina 64. 

66b N.J.—Erie R. System v. Walsh, 
57 A.2d 217, 26 N.J.Mlsc. 81. 

67. Okl —Carter Oil Co. v. State 
Board of Equalisation, 45 P.2d 112, 
172 Okl. 54. 

Tex.—Harris County v. Bassett, Civ. 

App., 189 S.W.2d 180, error refused. 
61 C.J. p 827 note 84. 

Dlsorst&onary 

Under sopio statutes It Is discre¬ 
tionary with the board to require a 
taxpayer to appear.—Bugbee v. Town 
of Putnam, 96 A* 965, 90 Conn. 154. 
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valid, 68 and a witness cannot be held in contempt 
for refusal to answer questions or furnish informa¬ 
tion about a matter over which the board has ao 
jurisdiction. 69 The board may not require an ap¬ 
pearance and submission to an oral examination 
where the statute permits an application in writing 
and* proofs by affidavit. 70 The failure of a tax¬ 
payer to appear and answer questions when sum¬ 
moned, 71 or his refusal to comply with a subpoena 
duces tecum to produce books and records, 72 has 
been held to warrant the denial of relief. On ap¬ 
peal by a railroad of an assessment of railroad prop¬ 
erty the reviewing board has been held under no 
obligation to call as a witness the assessor who 
made the assessment under review. 78 The board 
can legally refuse to adjourn to the residence of 
a sick taxpayer for the purpose of examining him 
with respect to his taxable property, but, if it does 
adjourn to his home, or if it sends a member of 
the board to his home to take his testimony, it will 
be sufficient to prevent the denial of relief on the 
ground of his failure to appear and testify. 74 

§ 539. Judgment or Decision and Record 

In a proceeding for the review and correction of a 


tax assessment by an officer or a board, a Judgment or 
decision should be rendered by the reviewing ofhoer or 
board, which decision will be construed In accordance 
with the general rules of construction. 

Under some statutes, in a proceeding for the 
review and correction of a tax assessment by a 
board, there must be a deliberate judgment by the 
board. 75 General rules of construction determine 
the construction of the rulings and decisions of a 
board of review. 76 

Dismissal. The failure of a board of review to 
pass on a motion to dismiss the appeal in effect 
overrules the motion, and the board commits no 
error in thereafter proceeding to consider the merits 
of the case. 77 An appeal is properly dismissed 
where the case is moot, 78 where, because of a failure 
to file in time, it is not rightly before the board, 79 
or where the complaint or petition of appeal fails 
to state any proper grounds for review. 80 Where 
it is stipulated on appeal that the record on a 
prior appeal as to the taxes on the property in¬ 
volved for a prior year shall constitute the record, 
and the prior appeal has been decided adversely to 


48. Mo—Aven v. Wynes, 223 S W. 

583. 283 Mo 695 
61 C J p 827 note 35 
89. Tex—Harris County v Bassett, 
CivApp, 139 S W 2d 180, error re¬ 
fused. 

70. Mich—McMorran v. Wright, 41 
N W 1082, 74 Mich 356 

71. Conn —Wilcox v. Town of Madi¬ 
son, 130 A. 84, 103 Conn. 149 

61 C J. p 827 note 37. 

72. Okl —Carter Oil Co v. State 
Board of Equalization, 45 P 2d 112, 
172 Okl. 54 

73. N.J.-—Delaware, L. & W. R. Co. 
v City of Hoboken, 85 A 2d 200, 16 
N.J Super 643, reversed on other 
grounds 91 A 2d 739, 10 N.J. 418 

74. Conn.—Bugbee v Town of Put¬ 
nam, 96 A. 955, 90 Conn. 154. 

61 C.J. p 827 note 39. 

75. N.J.—Duke Power Co. v State 
Board of Tax Appeals, 30 A.2d 416, 
129 N.J.Law 449, affirmed 36 A 2d 
201, 131 N.J Law 275. 

78. Refusal of requested ruling 
Refusal to grant requested rulings 
that, in valuing millsite as enhanced 
by water rights, assessors “need” 
ndt consider “the price paid for land, 
mill lights or water rights in anoth¬ 
er state or town” amounted to rul¬ 
ing that assessor must consider 
those facts or at least that they 
might consider them.—Assessors of 
'Lawrence v. Arlington Mills, 69 N.E. 
2d t, 820 Mass. 27*. 


Compliance with request for ruling 

Where rulings requested by asses¬ 
sors that, in valuing as realty a mill- 
site and appurtenant water used in 
manufacturing and processing, asses¬ 
sors might consider how much water 
enhanced value of realty, were found¬ 
ed on assumption that water flowing 
to mill of taxpayer, and there used 
mainly for processing and not for 
power, was appurtenant to its mill- 
site, appellate tax board complied 
with requests by ruling that “water 
rights are valid rights and made ap¬ 
purtenant to millsites and must be 
considered in valuing the land, as 
far as they add value to the land “— 
Assessors of Lawrence v Arlington 
Mills, supra. 

77. Ohio —Trotwood Trailers v 

Evatt, 51 N E 2d 645, 142 Ohio St 
197. 

78. Mass —Commissioner of Corpo¬ 
rations & Taxation v Assessors of 
Springfield, 108 N B.2d 670, 329 
Mass. 419 

Not required to consider 

A board of review is not required 
to consider and decide a moot ques¬ 
tion with respect to assessments for 
taxation purposes, sines it Is the 
board's prerogative and duty to de¬ 
cide only actual controversies pre¬ 
sented to It on appeal where board's 
order can be carried into effect— 
Brudno v. Cuyahoga County Board of 
Revision, 6 Ohio Supp 109. 

Oases held moot 

(1) Where pending the appeal the 

ms, 

f ■ * 


taxpayer paid the taxes for the year 
complained of in the full amount as¬ 
sessed under the complained-of val¬ 
uation without first tendering as tax¬ 
es an amount computed on the claim¬ 
ed valuation as set forth in the com¬ 
plaint, such payment was “volun¬ 
tary” and rendered question before 
board of revision moot —S wet land 
Co v Evatt, 87 N E 2d 601, 139 Ohio 
St 6 

(2) Case was moot where time 
within which an action for recovery 
of taxes paid had expired and there 
had been no compliance with statute 
requiring that in action for recovery 
of taxes voluntarily paid taxpayer 
must allege and prove that at time 
of paying such taxes he filed a writ¬ 
ten protest.—Central Iron & Metal 
Co of Cleveland v Evatt, 11 Ohio 
Supp 122. 

(3) Appeal by board of assessors 
to appellate tax board from valuation 
of commissioner of corporations and 
taxation of local property of tele¬ 
phone and telegraph companies was 
held moot when not determined prior 
to expiration of year.—Commissioner 
of Corporations ft Taxation v. As¬ 
sessors of Springfield, 108 N.B.2d 670, 
329 Mass. 419. 

79. Mass.—Louvre, Inc., v. Asses¬ 
sors of Boston, 66 N.B2d 711, 319 
Mass. 727. 

80. N.J.—Borough of North Arling¬ 
ton v. Rivervlew Gardens, Section 
One, 55 A.2d 108, 85 N.J.Misc. 466. 
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v, , 

the present appellant, the proceeding will be dis- 
rtftsed* 1 ' 

§ 540. -Scope and Extent of Relief 

In granting relief officers and board* for the review 
and correction of tax assessment* are generally limited 
to the scope of the application made to them, and under 
some statutes claims made for the first time en the 
appeal cannot be considered. 

The board of equalization, in granting relief, is 
generally limited to the scope of the application 
made to it, 82 and claims made for the first time on 
the application for review and correction have been 
held not to be within the jurisdiction of the re¬ 
viewing officer. 83 If the valuation is found to be 
merely excessive, it may be set aside as to the ex¬ 
cess and affirmed as to the residue or the valua¬ 
tions which were too high may be reduced to 
amounts fixed by the board 84 Where the appeal 
is taken with respect to the assessed value of land 
and a building, and separate appeals are permissible, 
the determination may be made separable as to the 
land and the building, and, where the evidence war¬ 
rants it, relief given as to one and not the other. 85 
In the absence of statutory authority, a board or 
officer has no authority to award costs to the suc¬ 
cessful applicant for* relief. 86 In a proper case, a 
default may be Opened. 87 A board of review may 
properly refuse to reduce the assessment on farm 


land in a year in which the realty of the county is 
not ' Assessed where it finds no altered condition's' 
whicli require relief^ 88 

Under some statutes assessments levied on rail¬ 
road * property will not be disturbed by the review¬ 
ing board in the absence of palpable error. 83 , Be¬ 
fore the board will reduce, alter, or modify a tax 
assessment on railroad property it must determine 
that the testimony of appellant so predominates as 
to overcome the judgment and testimony support¬ 
ing it, 90 and great weight will be attached to the 
point of view of the assessor. 91 However, where 
the proofs submitted by both parties indicate that 
certain properties are underassessed, the board 
will increase the assessments as to such proper¬ 
ties. 92 

Remand. Where on appeal it appears that the 
assessed valuation of the property involved is incor¬ 
rect but the board doc9 not have sufficient informa¬ 
tion on which to make a proper valuation, it may 
remand it to the assessor for reconsideration and 
revaluation. 93 

§ 541. - Rendition, Form, and Requisites 

of Decision; Execution 

A board or officer for the review and correction of 
tax assessments has the mandatory duty to take action 
on complaints properly before it or him; the decision 


81. N.J—Erie R System v. Walsh. 
67 A.2d 217, 26 N.J.Misc. 81. 

88. N.T —Wright v. Commissioner 
of Assessment and Taxation, 276 
NTS 380, 242 App Dlv 886, fol¬ 
lowed In In re 66 North Pearl St, 
Inc., 275 NTS 390, 242 App Div. 
887, affirmed 196 N B 607, 267 N Y. 
616, followed in In re Compton, 
^75 NTS 391. 242 App Div 887, 
affirmed 196 N E, 607, 267 NY. 615, 
followed in In re Nash, 275 N.Y S. 
892, 242 App Dlv. 887, affirmed 196 
N.B. 607, 267 N.Y. 616, followed in 
People ex rel. Universal Business 
Corporation v. Lewis, 276 NTS. 
393, 242 App Dlv. 888, affirmed 196 
NB. 607, 267 N.Y. 615, followed In 
In re U S. Abstract & Bintety Co., 
275 NY.S. 803, 242 App Div. 888, 
affirmed Wright v. Commissioner 
of Assessment & Taxation of City 
of Albany, 196 N.E. 607, 267 N.Y. 
616 —Stevens v. Near, 109 N.Y.8.2S 
299. 

61 C.J. p 828 note 40. 

88* Ohio,—Champion Paper & Fibre 
Co. v. Glander, B.T.A* 71 lf.J5.2d 
302—Seiber ling Rubber Co, v, 

Evatt, 16 Ohio Supp. 107. 

84 . NJ".-HBtate v. Dickerson, 25 N.J. 
L#w of iPitn*y. 28 A. 

2d 660, 20 N.J.Misc. 448. 


85. N J —City of Newark v. Newark 
& Essex Bldg Corp, 52 A.2d 541, 
25 N.J Misc. 228 

Land valuation conformed to prior 

year 

Where there was no change in the 
property such as would Justify a 
change in valuation from that of a 
prior year, the board could conform 
the land valuation to that of the pri¬ 
or year and not disturb the current 
valuation on the building.—City of j 
Newark v Newark & Essex Bldg. 
Corp , supra. 

86. Mass—Lowell v. Middlesex 
County, 3 Allen 546 

87. Iowa.—Ream v. Brown, 183 N. j 
W 714, 153 Iowa 301. 

61 C J. p 828 note 44. 

88. Neb—In re Sloan, 253 N.W. 869, | 

126 Neb 524 ’ 1 

89. N.J.—Erie R. System v„ Walsh, 
67 A.2d 217, 26 N.J.Misc. 81—Ap¬ 
plication of Jersey City* 56 4~2d 1 
128, 28 N.J Misc. 31—City of Hobo¬ 
ken v. Walsh, 53 A.2d 162, 25 ,N. 
J.Mlsc. 287—Pitney v. Walsh, 51 
A*2d 871, 25 N.J.Misc, 198—J>itnjey 
v. Kelly. 84 A-2d 547, 31 N.J*Misc. 
405. 

Error in. antes*meat held apt dhows j 

N.J.—<Ne*ff York Bay R. Co. v. Kelly, 
27 A.2d 824, 22 N.J.Misc. 204. I 
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90. N J —Erie R System v Walsh, 
67 A 2d 217, 26 NJ.Misc 81. 

Variance in testimony 

Assessment by director of division 
of taxation of property as property 
in railroad use would not be dis¬ 
turbed by division of tax appeals, 
where, in the proofs offered, there 
was a variance in the testimony as to 
whether the property was property in 
railroad use—City of Hoboken v 
Walsh, 63 A 2d 162, 25 N J Misc. 287 

91. N.J—Pitney v Kelly, 34 A.2d 
647, 21 N.J Misc. 405-rrAppeal of 
Pitney, 28 A 2d 660, 20 NJ&isc. 
448. 

92. N.J —Pennsylvania R R Sys¬ 
tem v. Walsh, 53 A 2d 156, 26 NJ 

, Misc. 276. 

Pr o pert y improved by substantial re¬ 
pairs 

Where work done on piers at rail¬ 
road^ company's marine repair yard 
since last tax assessment thereof was 
of such magnitude as materially to 
change expected life and character 
of st^cji structures, although describ¬ 
ed by company as repairs, assessed 
valuation of piers should be revised 
upward by board of tax appeals.— 
New Ybrk Bay R. Co. v. Kelly.' 37 A. 
2d 624, 22 N.J.Misc. 204. 

98 . Ohio.—Workingmen's , Overall 

Supply Co. v. Glander, 8,7*4**' 94 
N B 2d 18. 
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It is mandatory on a board for the review and 
correction of tax assessments to take action on com¬ 
plaints properly before it . 94 It should act speedily 
thereon ,' 95 and if a statute specifies a time limita¬ 
tion within which it is to act it should render its 
decision within the statutory period . 99 Some pro¬ 
visions prescribing a time limitation within which 
"boards of review are to act have been held man¬ 
datory so as to invalidate decisions rendered after 
the specified date . 97 Under other statutes such 
prdvisions have been held directory and the failure 
of a review board to act until after the statutory 
date specified does not invalidate its decision , 98 
hut where it renders its decision in a case after the 
•statutory date its jurisdiction to act in the matter 
terminates and any subsequent attempt to change 
the assessed valuations is beyond its authority and 
void . 99 


The decision of an officer or board of equalization 
is usually in the form of a resolution or order, and 
while it should specify the persons or property 
affected , 1 and should be made in the name of the 
property owner , 2 it is not to be judged by strict 
rules, and will not, sometimes by virtue >of statute, 
be invalidated by any informality, provided it shows 
clearly what action was taken by the board . 2 The 
fact that a judgment of a board of review can¬ 
celling an entire assessment incorrectly states the 
amount of the assessment canceled as being an 
amount larger than the actual assessment is im¬ 
material and will not invalidate it . 4 Where the 
board increases the valuation, it may designate the 
percentage or proportion to be figured out by a 
ministerial officer . 5 The order need not be certi¬ 
fied by an officer not designated by statute . 6 

Findings . In a proper case a board of review 
may make findings , 7 but extended findings of facts 


94. Colo.—Tarabino Real Esft&te Co 
v. Sandoval, 173 P.2d 459, 115 Colo 
336, followed In Philip Schneider 
Brewing Co v Sandoval, 173 P.2d 
462, 115 Colo. 342. 

Ill.- : -<Jhicago Title & Trust Co. v. Mc¬ 
Donough, 189 NE. 896, 355 Ill. 648 
Finding of market Tain* 

Where partial abatement of taxes 
was sought, it was duty of board of 
review to And the fair market value 
of the property —Assessors of Quin¬ 
cy v. Boston Consol. Gas Co.. 84 N E 
2d 62B, 309 Mass 60. 

95. Mich—Home Insulation Co. of 
Michigan v. Auditor General, 299 
N.W. 755, 298 Mich. 657. 

Time limitation within which munici¬ 
pal or local board of equalisation 
must act see supra fi 493. 

State policy 

Policy of state is to effect settle¬ 
ment of tax controversies within rea¬ 
sonable time, so that assets of de¬ 
pendent interlocking political divi¬ 
sions of city, county and state, with 
their financial requirements, shall be 
finally and harmoniously adjusted — 
Appeals of Jersey City (1943 Tax 
Assessments), 44 A.2d 189, 23 N.J. 
Misc. 311. 

96. Colo.— 1 Tarabino Real Estate Co. 
v. Sandoval, 173 P 2d 459, 1X5 Colo. 
836, followed in Philip Schneider 
Brewing Co. v, Sandoval, 173 P.2d 
462. 115 Colo. 342. 

K-J.t—J ersey City v. State Tax Com’r, 
29 A 2d 716, 21 NJ.Misc. 36. 

Purpose of statute 

The statute requiring appeal board 
*to make final disposition of all ap¬ 
peals on or before specified date was 
enacted tn secure orderly and prompt 
-discharge .of <duties of officials and 
bodies involved.—Woodbury County 


Taxpayers Conference v. Carr, 284 N 
W. 122, 226 Iowa 204. 

97. Ind—McCreery v I jams, 59 N 
E 2d 133, 115 IndApp. 631 

Mont—Matador Land & Cattle Co 
v Custer County, 72 P. 662, 28 
Mont 286. 

98. Cal —Whiting Finance Co. v 
Hopkins, 249 P 853, 199 Cal. 428 

Idaho—Overland Co. v. Utter, 257 P 
480, 44 Idaho 385 

Iowa.—Younker Bros v. Zirbel. 12 
N W 2d 219, 234 Iowa 269, 151 A. 
L R 642—Woodbury County Tax¬ 
payers Conference v. Carr, 284 N. 
W. 122, 226 Iowa 204. 

Duty or right to decision 

Failure of board, without taxpay¬ 
er’s fault to perform duty to act on 
hiB complaint of assessor's valua¬ 
tions of taxpayer’s properties within 
statutory period, does not deprive 
taxpayer of his constitutional right 
to, or release board from its constitu¬ 
tional duty of, adjustment and equal¬ 
ization of valuations —Tarabino Real 
Estate Co. v. Sandoval, 173 P 2d 459, 
115 Colo. 336, followed in Philip 
Schneider Brewing Co. v. Sandoval, 
173 P.2d 462, 115 Colo. 342. 

99- Colo—Tarabino Real Estate Co. 
v. Sandoval, 173 P.2d 459. 115 Colo. 
836, followed in Philip Schneider 
Brewing Co. v. Sandoval, 173 P 2d 
462, 115 Colo. 342. 

ffubsequent approval of change by an- 

•esnor 

Board’s approva4 of assessor’s cer¬ 
tification of his valuations of taxpay¬ 
er’s properties after board reduced 
such valuations by resolution and 
adjourned did not constitute legal 
ratification of assessor’s valuations. 
—Tarabino Real Estate Ca v. Sando¬ 
val, 173 P.2d 459, 115 Colo. 336, fol¬ 
lowed in Philip Schneider Brewing 
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[Co. v. Sandoval, 173 P 2d 462, 116 
Colo. 342 

1. Cal —People v. Ashbury, 46 Cal 
623. 

2. Mo.—State ex rel. Lane v. Cornell, 
149 S.W 2d 815. 347 Mo. 932. 

Error In name wan not Shown 

where face of record did not show 
that order named wrong party — 
State ex rel. Lane v. Cornell, supra. 

3. Utah.—Board of Education of 
Nebo School Dist. v. Jeppson, 280 
P 1065. 74 Utah 576. 

61 C J. p 828 note 47. 

4. N.J.—City of Newark v. Fischer. 
70 A.2d 733, 3 N J 488. 

Correction of error 

The action of the board In subse¬ 
quently filing, without further hear¬ 
ing or notice to the parties, a cor¬ 
rected certificate of judgment which 
was the same as the original certifi¬ 
cate of judgment except that the 
amount stated was the actual amount 
of the judgment did nothing more 
than correct a clerical error in the 
original judgment, and hence did not 
materially change the Judgment or 
the rights or status of the parties.— 
City of Newark v. Fischer, supra. 

5. Cal.—H. & W. Pierce, Inc., v 
Santa Barbara County, 180 P. 641, 
40 Cal.App 802. 

6. Utah —Board of Education of Ne¬ 
bo School Dist. v. Jeppson, 280 P 
1065, 74 Utah 676. 

7. Maas.—Boston Five Cents S&v 
Bank v. Assessors of Boston, 59 
N.B 2d 454, 317 Mass. 694. 

Nec es sit y under formal and Informal 
procedure 

In an Informal procedure, the mak¬ 
ing of a report of findings of fact by 
appellate tax board is discretionary 
with tilt board, but, in formal proce- 
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have been held unnecessary where the assessment 
appealed from is merely approved . 8 Under some 
statutes a board of review is not required to make 
findings of fact before it can fix values for tax 
purposes , 9 and there is no authority for a request 
to a board of review for fact findings and conclu¬ 
sions of law separately stated . 19 On a review of an 
assessment of railroad property basic fact findings 
have been held necessary . 11 Where a board makes 
findings of fact they must be supported by the evi¬ 
dence . 12 

Notice of decision. Under some statutes formal 
notice to the taxpayer of the decision of the board 
is not required . 13 Where notice of the decision is 
required, a notice mailed to the attorney who repre¬ 
sented the taxpayer at the hearing has been held 
sufficient . 14 

Reliance on obedience to order . After a board 
of review has acted on matters pending before it 
and adjourned, both it and the taxpayer can properly 
rely on obedience by the assessor to its order . 16 


Exe&ftidit. ' T A bo kri cannot enforce it$ orders by 
issuing execution . 16 

§ 542. Record of Proceedings 

A board for the review and correction of aaeeaa- 
ments ehotild keep a record of Its proceeding* and should 
aet forth therein such matters as the statute requires; 
generally It should show In the record the Jurisdictional 
facts necessary to sustain Its action. 

Some statutes requiring a board of review to keep 
a record of its proceedings and enter thereon the 
action taken in particular cases have been held di¬ 
rectory ; 17 but other statutes have been held to be 
mandatory, and a disregard of such statutes is 
fatal to the validity of the determination of the 
board , 18 and under such statutes the action which 
the board takes with respect to an assessment can 
be shown only by its record . 19 Under statutes pro¬ 
viding that an assessment shall not be considered 
void because of omissions or want of matters of 
form or substance not prejudicial to the taxpayer, 
the failure to keep a record as required by statute 
does not render the tax invalid, in the absence of 


dure, provision requiring' report on 
seasonable request therefor is man¬ 
datory —Boston Five Cents Sav 

Bank v. Assessors of Boston, supra 
Construction. 

In proceedings to abate taxes, gen¬ 
eral findings of appellate tax board 
are qualified and may be controlled 
by findings of specific or subsidiary 
facts which board makes in detail — 
Boston Chamber of Commerce v. As¬ 
sessors of Boston, 54 N.E 2d 199, 315 
Mass 712. 

Proper application to assessors 
A finding of the appellate tax board 
that applications for abatement of 
taxes on realty “were a substantial 
compliance with the statute" meant 
that in all material particulars the 
statutory requirement that an appli¬ 
cation be on a form approved by the 
tax commissioner was complied with 
—Board of Assessors of Town of 
Brookline v. Prudential Ins Co. of 
America, 38 N.E.2d 145, 310 Muss. 
300 

8. Mo.—State ex rel. St. Iiouls Union 
Trust Co, v. Neaf, 139 S.W.3d 958, 
846 Mo. 86. 

9. Ohio—Hlgbee Co v. Evatt, 43 N. 
E 2d 273, 140 Ohio St. 825. 

10. Ohio—Wheeling Steel Corp. v. 
Evatt, 54 N E 2d 132, 143 Ohio St. 
71. 

11. N.J.—Delaware, L & W. R. Co. 
V, City of Hoboken, 91 A.2d 739, 10 
N.J. 418. 

What findings should contain 
Basic fact findings contemplate a 
recitation 6% 'the basic facts estab¬ 
lished by the evidence as found by 


the trier of the facts, from which 
may be inferred the ultimate facts 
required as a basis for a particular 
order—Delaware, L & W. R. Co v 
City of Hoboken, supra. 

12. Mass —Board of Assessors of 
City of Boston v. Suffolk Law 
School, 4 N.E 2d 342, 295 Mass 489 
JUrlsdictlonal foots 

Absence of evidence that applica¬ 
tion to board of assessors for abate¬ 
ment of tax was on form approved 
by commissioner of corporations and 
taxation will not warrant affirmative 
finding by board of tax appeals that 
application was on such form, with 
respect to Jurisdiction of board of 
tax appeals to grant abatement of 
tax.—Board of Assessors of City of 
Boston v Suffolk Law •School, supra. 
Admissions contrary to findings 
Taxpayer who admitted in petition 
to board of tax appeals that he “ap¬ 
plied by informal petition" to asses¬ 
sors and alleged that no forms exist¬ 
ed for exemption of taxes could not 
claim that board of tax appeals had 
jurisdiction of appeal from refusal 
of board of assessors to abate tax 
because of finding by board of tax 
appeals that application in required 
form was filed with board of asses¬ 
sors.—Board of Assessors of City of 
Boston v. Suffolk Law School, supra. 

12. Mass.—Cfoffi*n6nwealth v. New 
England Slate, etc., Co., 18 Allen 
891. 

14. N.Y.—Nunan v. Chapman, 78 N 
Y.S.2d 245, 191 Misc. 506. 

Bsfistsred mall 

Copy of entry or decision sent to 
taxpayer's attorney of record by reg¬ 
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istered mail constituted "notice'* to 
taxpayer within intendment of stat¬ 
ute requiring tax commission to- cer¬ 
tify Its action to person in whose 
name property Is listed —-Lutz v 
Evatt, 60 N E 2d 473, 144 Ohio St. 
636. 

16. Colo—Tarablno Real Estate Co 
v. Sandoval, 173 P 2d 459, 116 Colo 
336, followed in Philip Schneider 
Brewing Co. v. Sandoval, 173 P.2d 
462, 115 Colo. 342. 

18. Mass —West Boylston Mfg. Co 
v. Board of Assessors of Eaat- 
hampton, 178 N.E 531, 277 Mass 
180. 

17. Iowa.—Hutchinson v. Board of 
Equalization, 23 N.W. 249, 66 Iowa 
35. 

61 C.J p 828 note 55. 

Records of: 

Equalization boards see supra If 
496, 603. 

Levy see supra | 885. ' 

18. Mo.—State ex rel Lane v. Corne¬ 
ll, 171 S.W.2d 687, 351 Mo. 1. 

61 C.J. p 828 note 56. 

19. Ill.—People ex rel. Wangelin V. 
City of St. Louis, 10 N.E.2d 869, 
367 Ill. 57. 

Board speaks only through reoord 

The board can speak only through 
clerk’s record of board’s prqceeqings 
and orders, and a taxpayer’s conver¬ 
sations with Individual 'members of 
board will not establish that official 
action was taken by board with re¬ 
spect to taxpayer’s alleged appeal 
from overaesessment.—State ex rel. 
Merritt V. Gardner, 148 S.W.2d 780, 
347 Mo. 068. 
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prejudice .? 0 board weed keep only juch record 
as is required by law . 21 The record* jwhen made 
must show affirmatively on its face the jurisdiction 
of the officer or board and that he or it acted within 
it ; 22 and the existence of jurisdictional facts must 
be set forth in the record, although the evidence 
constituting such facts need not be set out 23 It 
must show that the required notice was given , 24 and 


under some statutes the board must show by its 
records the items which have been revalued and the 
values placed by the board on such items . 26 Under 
some statutes a record must be made in the county 
clerk's office of the facts or evidence on which an 
increase in the assessment is made . 20 

The record should be liberally viewed, and, when 
open to interpretation, should be given a construe- 


20. Mich.—Auditor General v. Buck¬ 
eye Iran Co. ( 98 N.W. 1080. 138 
Mich. 454. 

21. Miss—Day Bros v Board of 
Sup’rs of Webster County, 184 So 
453, 183 Miss 240 

61 C J p 828 note 68 

22. Miss.—Pettibone v Wells. 179 
•So 336, 181 Miss 425 

Mo—State ex rel Lane v. Cornell, 
171 S W2d 687, 351 Mo. 1. 

61 C J p 828 note 60 
Necessity of notice see supra $S 527, 
531. 

Application to assessor 

With respect to lack of jurisdiction 
of board of tax appeals to grant 
abatement of tax, because of taxpay¬ 
er’s failure to file proper application 
before board of assessors, it will be 
assumed that commissioner of corpo¬ 
rations and taxation performed duty 
impliedly imposed on him of approv¬ 
ing a form, where record was silent 
as to such approval —Board of As¬ 
sessors of City of Boston v Suffolk 
Law School, 4 N E 2d 342, 295 Mass 
489 

Good cause for nonappearance before 
equalisation board 

Record of proceedings of board of 
county commissioners correcting as¬ 
sessment of taxes for purpose of ad 
valorem taxation must show that 
taxpayer showed good cause for not 
having appeared before board of 
equalization for relief—Parkinson v 
State ex rel. Thieman, 162 P 2d 551, 
196 Okl. 80, followed in State ex rel 
Thieman v. Parkinson, 162 P.2d 558, 
196 Okl. 87. 

Order requiring board to make in¬ 
creases 

(1) The substance only of order of 
state tax commission directing board 
of supervisors to increase assessment 
need be set forth on minutes of board 
to show its authority for making In¬ 
creases required —Day Bros v Board 
of Sup’rs of Webster County, 184 So. 
453, 188 Miss. 240. 

(2) A second Increase of taxpay¬ 
er's assessment pursuant to order 
of state tax commission was not void 
because board of supervisors, in 
copying on its minutes order of state 
tax commission directing board to 
make Increases in percentages shown 
on reverse side thereof, failed to set 
out such percentages, where board 
did recite and adjudicate percentages 
of increase after copying face of or¬ 


der on its minutes.—Day Bros v 
Board of Sup’rs of Webster County, 
supra. 

Presence of assessor 

The record need not show that as¬ 
sessor was present at meeting at 
which objections to assessments were 
made, since assessor's presence was 
not a jurisdictional requirement, but 
was only for purpose of enabling him 
to assist board—Pettibone v. Wells, 
179 So 336, 181 Miss 425 
Report on hearing referred to mem¬ 
ber 

Under statute authorizing county 
tax board to refer matters to individ¬ 
ual members for taking testimony 
and to report to board, but requiring 
board to make determination, board 
was deemed to have acted without 
jurisdiction in determining appeal 
from assessment referred to one of 
members for hearing, where board 
record did not show any report by 
such member.—Jersey City v. Hud¬ 
son County Board of Taxation, 32 A. 
2d 594, 130 N J Law 309. 

23. Miss—Simpson v. Ricketts, 186 

So 318, 185 Miss 280. 

Bxtrinslo evidence 

(1) It is not permissible to show 
the existence of Jurisdictional facts 
by evidence outside the record.—Jer¬ 
sey City v Hudson County Board of 
Taxation, 32 A 2d 694, 130 N.J.Law 
309—61 C J. p 829 note 61. 

(2) Accordingly, where record of 
county tax board did not show any 
report by commissioner to whom 
hearing of particular tax appeal had 
been referred, such deficiency in rec¬ 
ord could not be corrected by testi- 
mony of another commissioner that 
a report was submitted.—Jersey City 
v. Hudson County Board of Taxation, 
supra. 

Reoitals required 

An order of board of supervisors in 
tax proceeding was required to recite 
only the ultimate jurisdictional fact 
that notice that tax assessment rolls 
were open for examination had been 
published as distinguished from evi¬ 
dentiary fact of proof of publication 
—Pettibone v. Wells, 179 So. 336, 181 
Miss. 425. 

24. Ill.—People ex rel. Smith v. 

Fleming. 188 N.E, 818, 355 Ill. 91 

| Miss,—Federal Land Bank of New 

Orleans v. Cox, 183 So. 482, 183 
| Miss. 250. 


Mo—State ex rel. Lane v. Cornell, 
171 S W 2d 687, 351 Mo. 1. 

61 C.J. p 828 note 69 [a]. 

Evidence of servloo 

The notice is in the nature of proc¬ 
ess to be served on public and the 
exclusive evidence of Its service is 
its entry in full In the approval order 
of the board—Sharp v Smith, 178 
So 595, 180 Miss 887. 

Purpose of proof of publication. 

Proof of publication of notice that 
tax assessment rolls were open for 
examination is for purpose of show¬ 
ing board of supervisors that publi¬ 
cation had been made as required by 
law—Pettibone v Wells, 179 So 336, 
181 Miss 425. 

Kotioe to parties 

Where record of meeting of board 
of revision at which board restored 
buildings and machinery used in tax¬ 
payer’s business to general real es¬ 
tate duplicate did not show notice to 
the parties, the decision was a nullity 
and did not bind the auditor—State 
ex rel ' O’Connor v. Austin, 41 N E 
2d 1016, 140 Ohio St 7. 

Bffect of failure to record 

Even if proper order was made and 
proper notice given for meeting of 
county board of supervisors for hear¬ 
ing of objections to assessment rolls, 
meeting was void and order rendered 
at such meeting approving rolls was 
Invalid, where notice was not copied 
in, and made part of, order approving 
rolls as required by statute—Sharp 
v. Smith, 178 So 595, 180 Miss. 887. 

Record of aotioe held sufficient 

Miss —Belhaven Heights Co v May, 
192 So. 6, 187 Miss. 101—Mullins 
v. Lyle, 183 So 696, 183 Miss. 297 
—Pettibone v. Wells, 179 So 336, 
181 Miss 425. 

25. Ill —W R. Roach & Co. v. Hard¬ 
ing, 181 NB. 381, 348 Ill 454. 

Effect of failure to Itemize 
Fact that record of board of re¬ 
view showed no attempt to increase 
value of items returned by board of 
assessors as property belonging to 
taxpayer was held strong indication 
that assessment made by board of re¬ 
view was original lump-sum assess¬ 
ment and, therefore, invalid—W. R. 
Roach & Co. v. Harding, supra. 

26. Kan.—Girard Gas Co. v. Board 
of Com’rs of Crawford County, 32 
P.2d 226, 139 Kan. 452. 
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tion which will uphold, rather than nullify, the 
proceedings.^ 7 Aside from the question of jurisdic¬ 
tion, it will be aided by air reasonable presump¬ 
tions, 28 and, as a rule, sometimes by reason of stat¬ 
ute, irregularities, informalities or clerical errors 
in the record, or in the manner of preparing or 
keeping it, will not invalidate the tax. 29 The record 
of the board is the best and only proper evidenoe 
of its proceedings, and no other evidence can be re¬ 
ceived if the record can be produced. 30 

Amendment and correction . The board has at 
all times authority to amend its record by supply¬ 
ing emissions or correcting mistakes. 31 Where, 
however, there is a failure to make any record 
whatever of some required action of the board, It 
cannot be established on the basis of an independent 
memorandum purporting to have been made after 
the assessment is in court. 32 

Authentication. The official action of the board 
should be authenticated in the manner prescribed 
by statute, 33 but the failure of a board of review to 
attach to the assessment rolls reviewed a certificate 
showing its review, as required by statute, has been 
held not to invalidate the rolls. 84 


§ 7 543. ——' Cofccluaiveneti and Effect of De¬ 
cision r 

, a. In general 
,1b. Presumptions 

a. In General 

Ordinarily In the absence of fraud, Illegality, mall- 
clou* or ^arbitrary uae of pqwara, or want of Jurledlctlpn, 
the decitiona of officers and boarda for the review and 
correction of tax asaeasmenta are final and conclualve. 

Whether or not the decisions of boards and of¬ 
ficers for the review and correction of tax assess¬ 
ments are final is determined by the declared legis¬ 
lative policy of the jurisdiction. 36 The decisions of 
officers and boards on assessments submitted to them 
for review and correction, although not strictly ju¬ 
dicial determinations, 36 are quasi-judicial in na¬ 
ture, 37 and have the nature and force of adjudica¬ 
tions. 38 Unless the decision is reviewable, and is 
reviewed by another or higher board, as discussed 
infra § 546, or by the courts, infra §§ 547-559, it 
is generally, sometimes by reason of statute, final 
and conclusive as to all matters submitted by law to 
the decision of the officer or board, 39 and mere er¬ 
rors in honest judgment will not obviate the bind- 


37- Kan—Holton Electric Co. v. 
Board of Com’rs of Jackson Coun¬ 
ty, 105 P. 453, 81 Kan 6 

38. Mich.—Lacey v. Davis, 4 Mich. 
140, 66 Am D. 524 

Or.—Godfrey v Douglas County, 43 
P. 171, 28 Or. 446. 

39. Mo—State ex rel Koeln v. Title 
Guaranty Trust Co., 169 SW. 28, 
261 Mo 448 

61 C.J. p 829 note 65. 

30. Nev.—rState v. Central Pac. R. 
Co., 30 p. 887, 17 Nev. 269. 

61 C.J. p 829 note 66 

31. Ohio—-Black-Clawson Co. v. Bv- 
att, 6 Ohio Supp. 95, affirmed 38 
N.E.2d 403, 139 OJiio St. 100 

61 C.J. p 829 note 67. 

BtQordf of former board 

The statute transferring to depart¬ 
ment of taxation powers and func¬ 
tions of tax commission abolished by 
statute, and providing that all find¬ 
ings and orders of commission Should 
continue in forett until revoked, 
amended, modified, supplemented, or 
supplanted, authorized boar4 of tax 
appeals to correct an error In records 
of former tax commission —-Black- 
Clawson Co. v. Evatt, supra. 
Inadvertent entry of dismissal 
Where orders dismissing taxpay¬ 
er’s appeals had been inadvertently 
entered, board vacated the opdars and 
considered the appeals.—Black-Claw¬ 
son Co. v. Evatt, supra. 

18. Xll.—People ex rel. Wapgelin V. 
City ’ of fitt. Louis, 10 N.B.£d 869, 
807 Ill. 67. * 


Amendment held properly ordered 

by court—People ex rel Lunn v Chi¬ 
cago Title & Trust Co, 100 N E 2d 
578, 409 Ill 505. 

33. Mich.—Hudson Motor Car Co v 
City of Detroit, 275 N.W. 770, 282 
Mich 69, 113 A.L R 14,72. 

34. Mich —Hayes v. City of Jack- 
son, 255 N.W. 361, 267 Mich 523 

35. N.H.—In re Opinion of the Jus¬ 
tices, 179 A 357, 87 N H. 492. 

Conclusivenes8 of* 

Assessment roll see supra ( 487. 
Decision in equalizing property be¬ 
tween districts see supra | 504. 
Necessity of pursuing administrative 
remedy see supra fi 613. 

Review of board's decision by court 
see infra fig 547-559. 

Power of legislature 

It is competent for the legislature 
to provide that findings of tribunals 
specially created to fix property val¬ 
ues for purposes of taxation shall be 
final as long as they act within their 
jurisdiction, observe statutory re¬ 
quirements, and are not guilty of 
fraud*—McCord v. Nashville, a & St. 
L. Ry., 218 S.W.2d 196, 187 Tenn. 277 
—W. J. Savage Co. v. City of Knox¬ 
ville, 72 S.W.2d 1057, 167 Tenn. 642. 

9& Kan—Kansas Pac. R. Co. v. El¬ 
lis County Com’rs, 19 Kan., 584. 

61 C.J. p 776 note 75. 

3fr. T©*.—State V. Houser, 166 S.W. j 
24 868, 138 Tex. 28—Stone v. City 
of Dallas. Civ.App., 244 8:tV\2d 937. 
error dismissed—Mississippi Val- 
ley Life Ins Co. v. City of El Paso, 


Civ.App., 131 S.W.2d 191—Simkins 
v. City of Corsicana, CivApp., 86 
S.W.2d 792. 

38. Tenn—Briscoe v. McMillan, 100 
S W. Ill, 117 Tenn. 115 

61 C J p 776 note 74. 

39. U S —Brown County v. Atlantic 
Pipe Line Co., C.C.A.Tex, 91 F.2d 
894, certiorari denied Atlantic Pipe 
Line Co. v, Brown County, Tex, 
68 S.Ct. 265, 302 U.S. 747, 82 L.Ed. 
577. 

Cal —Bank of America Nat. Trust & 
Sav. Ass'n v. Mundo, 229 P.2d 345, 
37 Cal 2d 1—McClelland v. Board 
of Sup'rs, 180 P.2d 676, 30 Cal.2d 
124, certiorari denied 68 S.Ct. 164, 
332 US 823, 92 L Ed 399—Univer¬ 
sal Consol. Oil Co. v. Byram, 153 
P.2d 746, 26 Cal. 2d 353—Califor¬ 
nia Pear Growers’ Ass’n v. John¬ 
son, 25 P.24 414, 219 Cal. 98—East- 
ern-Columbia, Inc., v. Los Angeles 
County, 143 R.2d 992, 61 Cal App. 
2d 734—Southern California Tel. 
Co. v. Los Angeles County, 113 P.2d 
773. 45 Cal.App.2d 111. 

Fla—Lee v. Booker A Co*, 146 So. 
546, 108 Fla. 534. 

Ind.—t>e Haven v. Municipal City of 
South Bend, 7 N.E.2d 184. 212 Ind. 
194, appeal dismissed Municipal 
City of ^outh Bend, Iqd. v. De Ha- 
ven, ' S.Ct. 122, 302 U.S. 344. 
82 L.Ed. 500—Martin v. Ortileb, 1 
N.E.2d 1000, 210 Ind. 199. '* 

Ky.—Reeves v. Pries, 188 S.W.2d 
085, 292' My. 460—Gta,y v. R. J. 
Reynolds Tobacco Qo., 252 S.W. 
134, 200 scy. 47. 
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ing effect of the decision. 40 Ordinarily the deci¬ 
sion is not open to impeachment or contradiction in 
a collateral proceedings 41 such as in an actipn to col¬ 
lect the tax 42 or to recover the tax paid/ 8 or in a 
suit to enjoin the collection of the tax/ 4 

The finality of a judgment of a reviewing officer 
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or board, however, is dependent on compliance with 
the statutes and constitutional provisions/ 6 and an 
unauthorized or arbitrary action may be set aside in 
a judicial proceeding/ 0 The decision of a board of 
review is invalid where the board did not have au¬ 
thority to act, 47 and may be reviewed and reversed 
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Mich.—Hudson Motor Oar Co. v. City 
of Detroit 275 N.W. 770, 282 Mich. 
69. 118 X.L.R. 1472 

Mo.—State ex rel. City of St Louis v. 
Caul field, 62 S.W.2d 818, 838 Mo. 
270 

Mont—State ex rel Snidow v. State 
Board of Equalization, 17 P.2d 68, 
93 Mont 19—Johnson v. Johnson, 
15 P.2d 842, 92 Mont 612 
Neb—Novak v. Board of Equaliza¬ 
tion of Douglas County, 17 N.W. 
2d 882, 145 Neb 664—Aurora Hotel 
v Board of Equalization of Hamil¬ 
ton County, 800 N.W. 419, 140 Neb 
511—Wilson A Co. v. Otoe County, 
800 N.W. 415, 140 Neb 618—Ken¬ 
nedy v Buffalo County, 279 N.W. 
464, 134 Neb 744 

N.C.—Warren v. Maxwell, 27 S E 2d 
721, 223 NC 604—Belk’s Dept 

Store v. Guilford County, 23 S E 
2d 897, 222 NC. 441—Town of 

Rockingham v Hood ex rel. Bank 
of Pee Dee. 169 SE 191. 204 N 
C. 618 

Okl —Lairmore v. Board of Com’rs, 
Okmulgee County, 195 P 2d 762, 200 
Okl. 436—In re Oklahoma Press 
Pub Co’s Taxes. 192 P 2d 1011, 
200 Okl. 291—Ford Motor Co v 
State. 62 P 2d 48, 178 Okl. 198— 
Indian Territory Illuminating Oil 
Co. v. Blake, 7 P 2d 153, 154 Okl. 
151. 

Pa.—Kingston Coal Co v Luzerne 
County, 18 PaDist & Co 284, 27 
Luz.Leg.Reg. 55. 

Tex.—Rees v. State, Civ.App, 149 
S.W.2d 184, error dismissed, Judg¬ 
ment correct—Nederland Independ¬ 
ent School Diet v. Carter, Civ. 
App., 73 S.W.2d 935—Rachford v 
City of Port Neches, Civ App., 46 
S W 2d 1057, followed in Bearing 
v. City of Port Neches, 46 S.W2d 
1062, error refused 
Wis.—Wisconsin Malting Co v. City 
of Manitowoc, 274 N.W. 288, 225 
Wis 393. 

Wyo.—Corpus Juris cited in State ex 
rel. Greenwood v. Pearson, 26 P. 
2d 641, 643, 46 Wyo. 307. 

61 C.J. p 829 note 72. 

Substantial compliance with prescrib¬ 
ed proceedings 

A statutory provision that tax val¬ 
uation by a board of review shall be 
conclusive and final presupposes a 
substantial compliance with pro¬ 
ceedings prescribed with respect to 
method of'making valuation of prop¬ 
erty—Nashville, C. A St *L. Ry. v. 
Browning, 140 S.W.2d 781, 176 Tenn. 
245. affirmed 60 S.Ct.,/68, 810 U.S. 
862, 84 L.Ed. 1254, 


Termination of review 

A decision of the tax commissioner 
on an application for review and re- 
determination of an assessment, fol¬ 
lowed by a certification thereof to the 
county involved, but duly appealed 
to the board of tax appeals, is not 
a final assessment and becomes final 
and completed only after termination 
of administrative and Judicial review 
thereof.—Gulf Refining Co v. Evatt, 
74 NB.2d 351, 148 Ohio St. 228. 

Other evidence available in pending 
suit 

The rule does not preclude state 
and taxpayer from trying pending 
suit for delinquent taxes on other 
evidence—State v. Neuhoff, 196 So 
130. 239 Ala. 584. 

Decision held conclusive as to valua¬ 
tion 

Ala.—State v. Neuhoff, supra. 

Ky —Kentucky Nat Park Ass’n v 
Reed, 63 S.W 2d 614, 250 Ky. 625. 

40. Cal —McClelland v. Board of 
Sup'rs, 180 F.2d 676, 30 Cal 2d 

124, certiorari denied 68 S Ct 164, 
332 US. 823, 92 L Ed 399—Uni¬ 
versal Consol Oil Co v Byram, 
153 P 2d 746. 25 Cal 2d 353 
Tex—Mississippi Valley Life Ins. Co 
v City of El Paso, Civ App, 131 
S.W.2d 191—Simkins v. City of 
Corsicana, Civ.App, 86 S W.2d 792 

Failure to use preferable method 

Commission’s valuation of property 
for taxation cannot be overcome by 
showing that some other method of 
valuation, even if preferable to that 
used by commission, might have been 
used —Dexter Horton Bldg Co v 
King County, 116 P.2d 507, 10 Wash. 
2d 186. 

Overvaluatiou 

(1) Mere overvaluation of proper¬ 
ty for taxation by board is insuffi¬ 
cient to overthrow its order.—John¬ 
son v. Johnson, 15 P.2d 842, 92 Mont. 
612. 

(2) Board’s decisions as to valua¬ 
tions of property will not be set aside 
merely on a showing that they are in 
fact excessive.—State v. Houser, 156 
SW.2d 968, 138 Tex. 28—Stone v. 
City of Dallas, Tex Civ App, 244 S 
W.2d 937, error dismissed—Rees v 
State, Tex,Civ.App., 149 S W 2d 184, 
error dismissed, judgment correct— 
Rachford v* City of Port Neches, Tex. 
Civ.App., 46 S.W.2d 1057, followed 
in Bearing v. City of Port Neches, 46 
S.W.2d 1062, error refused. 

14L Cal.—Bank of America, Nat. 
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Trust A Sav Ass’n v. Mundo, 229 
P 2d 345, 37 Cal 2d 1 
Idaho —Utah Oil Refining Co. v. Hen¬ 
drix. 242 P 2d 124, 72 Idaho 407. 
Md,—Wasena Housing Oorp. v. Le- 
vay, 52 A 2d 903, 188 Md. 383 
Mo.—Jefferson City Bridge A Trans¬ 
it Co v. Blaser, 300 SW. 778, 318 
Mo. 373. 

Okl —Lairmore v. Board of Com’rs, 
Okmulgee County, 195 P.2d 762, 
200 Okl. 436. 

Tex—State v Houser, 156 SW.2d 
968, 138 Tex 28—Stone v. City of 
Dallas. Civ App, 244 S.W.2d 937, 
error dismissed—Mississippi Val¬ 
ley Life Ins. Co. v. City of El Paso, 
Civ.App., 131 S.W. 2d 191—Simkins 
v City of Corsicana, Civ.App., 86 
S W.2d 792 
61 C.J. p 830 note 74. 

Determinations of boards and officers 
acting judicially as not subject to 
collateral attack generally see 
Judgments | 407 d. 

For mere error of law or fact 
U S —Brown County v. Atlantic Pipe 
Line Co, C C.A Tex , 91 F 2d 394, 
certiorari denied Atlantic Pipe Line 
Co. v Brown County, Tex., 58 S 
Ct 266, 302 US 747, 82 L Ed 677 

42. Ariz —Arizona Copper Co v 
State. 137 P 417, 11$ Ariz 9, error 
dismissed 35 S Ct. 937, 238 U.S 
611, 69 LEd 1489. 

61 C J p 830 note 76. 

43. Cal —Bank of America Nat 
Trust A Sav Ass’n v. Mundo, 229 
P.2d 345, 37 Cal.2d 1. 

Md—Wasena Housing Corp. v. Le- 
vay, 52 A.2d 903, 188 Md. 383 
Okl —Indian Territory Illuminating 
Oil Co v. Blake* 7 P.2d 153, 154 
Okl. 151. 

61 C.J. p 830 note 78. 

44. Tenn.—King v. City of Bristol, 4 
S.W.2d 343, 156 Tenn. 643. 

61 C J. p 830 note 8Q. 

45. Tex—Bexar County v. Humble 
Oil & Refining Co., Civ.App., 213 
S.W 2d 882. 

46. Tex—Bexar County v. Humble 
Oil A Refining Co., supra. 

47. Okl.—Shires v. Reynolds, 224 P 
2d 580, 203 Okl, 573. 

Failure to Show good oau.ee for non. 
appear&aos before equalisation 
board 

Whbre it was not’ shown that par¬ 
ty procuring certificate of error had 
good cause for not appearing before 
board of equalisation, order of board 
of county commissioners correcting 
assessment was invalid.—Shires v. 
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by the courts where shown to have been given 
without jurisdiction or otherwise to be wholly il¬ 
legal, 48 and also where shown to have been fraudu¬ 
lent, malicious, or entirely arbitrary, 48 or where 
the board acted arbitrarily or Capriciously or ap¬ 
plied wrong principles in ascertaining the value. 60 
In some jurisdictions the orders of a board of re¬ 
view on questions of law are subject to judicial re¬ 
view. 61 

The decision is binding on the taxpayer 62 and on 
the taxing authorities. 68 The decision must be 
accepted and obeyed by the assessing officials and 


by the officer whose duty it is to rtiake the changes 
in the assessment roll which afe ordered by the 
board, and they will hot be permitted to question or 
review the decision. 64 It is also binding on the 
collector of taxes, and conversely it will protect him 
in the discharge of his duties, if he acts within it. 56 
A decision of the board that certain property is not 
assessable precludes such property from being as¬ 
sessed as omitted property. 58 Where, however, the 
action of a board of review in raising an assessment 
on property is void, the original assessment of the 
property determines the amount of taxes due there¬ 
on. 57 An order of a hoard of review which became 


Reynolds, supra—Parkinson v. State 
ex rel. Thieman, 162 P 2d 661, 196 
Okl. 80, followed in State ex rel 
Thieman v. Parkinson, 162 P 2d 658, 
196 Okl 87—Tulsa Exchange Co v 
Parkinson, 136 P 2d 694, 192 Okl. 311 
—Morningside Hospital & Training 
School for Nurses v. Carmichael, 89 
P.2d 958, 185 Okl. 48. 

48. Idaho.—Utah Oil Refining Co v 
Hendrix, 242 P 2d 124, 72 Idaho 407 

Mo.—State ex rel. Lane v. Cornell, 
171 S.W.2d 687, 351 Mo. 1. 

N Y —Brown v. New York State Tax 
Commission, 99 N,Y.S.2d 73. 199 
Misc 349, affirmed 109 N Y S 2d 
626, 279 App.Div. 837. affirmed 107 
NE.2d 510, 304 N.Y. 651 
Tex.—State v. Houser, 156 S.W.2d 
968, 138 Tex. 28. 

61 C.J p 831 note 92. 

Jurisdiction and powers of courts see 
infra fig 661-565. 

49. Cal. — Bank of America Nat 
Trust & Sav AsB’n v. Mundo, 229 
P.2d 345, 37 Cal 2d 1—McClelland 
v. Board of Sup’rs, 180 P 2d 676, 30 
Cal 2d 124, certiorari denied 68 S 
Ct 164, 332 U.S. 823, 92 L.Ed 399 
—Southern California Tel Co. v. 
Los Angeles County, 113 P.2d 778, 
45 Cal App.2d 111 

Ind —De Haven v. Municipal City of 
South Bend, 7 N.E 2d 184, 212 Ind 
194, appeal dismissed Municipal 
City of South Bend. Ind. v De 
Haven, 58 S.Ct 122, 802 U S. 644, 82 
L.Ed 600—Martin v. Ortlieb, 1 
N.E.2d 1000, 210 Ind. 199 
Mo—Jefferson City Bridge A Trans¬ 
it Co v. Blaser, 300 S.W. 778, 318 
Mo. 373. 

Tex—Stats v. Houser, 156 SW.2d 
968, 138 Tex. 28—Stone v. City of 
Dallas, Civ.App., 244 S.W.2d 937, 
error dismissed—Rees v. State, 
C1V.APP., 149 S.W.2d 184, error dis¬ 
missed, judgment correct—Missis¬ 
sippi Valley Life Ins. Co. v. City 
of El Paso, Civ.App., 131 S.W*2d 
191—Simkins v. City of Corsicana, 
Civ.App., U S.W.2d 792—Nederland 
Independent School Diet, v* Carter, 
Clv.A»p* *73 aW.2d 935. 

41 C.J. p 881 note 98. 


Marked inequality between assess¬ 
ed valuations of adjoining parts of 
taxpayer's lands following Increase 
in assessment of one part by board 
of equalization did not invalidate In¬ 
creased assessment —Rancho Santa 
Margarita v. San Diego County, 26 P 
2d 716, 135 Cal.App. 134. 

Aotlon held illegal 

Where board acted without regard 
for evidence and denied applications 
for reduction of valuations on ground 
applications presented a legal ques¬ 
tion for court's determination, board 
did not perform its duty to equalize 
valuation of taxable property.—Uni¬ 
versal Consol. Oil Co. v. Byram, 153 
P.2d 746, 25 Cal 2d 353. 

Stand held rebutted 

Where board approved assessment 
I based on taxpayer’s valuation of cor¬ 
porate stock for intangible property 
tax, which was reached by a formula 
l followed by tax assessor’s office in 
making such assessments, it was pre¬ 
sumed to be correct and showed such 
an attempt to comply with law as 
would rebut the charge of fraud or 
unclean hands by taxpayer unless 
actual deception was otherwise 
shown—Root v. Wood, 21 So.2d 133, 
155 Fla. 613. 

Statute enforced 

A statute making conclusive the 
tax value fixed by board should be en- j 
forced as long as board does not act 
illegally, fraudulently, or in excess 
of Its Jurisdiction.—Tennessee Min¬ 
ing & Mfg. Co. v. Cooper, 140 S.W.2d 
411, 174 Tenn. 229. 

60. Tex.—Simkins v. City of Corsi¬ 
cana, Civ.App., 86 S.W.2d 792. 

Wrong method of valuation held not 
ehown 

Wash—Dexter Horton Bldg. Co. v. 
King County, 116 P.2d 507, 10 
Wash. 2d 186. 

61. Kan.—Allen v. Burke, 63 P.2d 
894, 143 Kan. 267—Beacon Pub. Co. 
v. Burke, 63 P.2d 688. 143 Kan. 248. 

N.C.—Belk’s Pept. Store v. Guilford 
County, 23 S.E.2d 897, 222 N.C. 441, 

Ala.—State v. Neuhoff, 196 So, 
130, 289 Ala. 684. 
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Neb.—Minneapolis Dredging Co. v. 
Reikat, 8 N.W 2d 887, 141 Neb. 
475. 

Payment under protest immaterial 

Taxpayer who failed to appeal 
from order of board of supervisors 
after assessment became final was 
bound by judgment of assessment, 
even though taxes were paid under 
protest—Warren County v. Missis¬ 
sippi River Ferry Co, 164 So. 349, 179 
Miss. 183, suggestion of error over¬ 
ruled 165 So. 349, 170 Miss 183. 

53. Ala—State v Neuhoff, 196 So 
130, 239 Ala 5S4. 

Mich —Hudson Motor Car Co v. City 
of Detroit, 275 N W 770, 282 Mich 
69, 113 ALR 1472 
Neb.—Application of Homan, 3 N.W 
2d 650, 141 Neb. 400 

54. Fla—Sanders v. Crapps, 46 So 
2d 484. 

Mich —Hudson Motor Car Co. v. City 
of Detroit, 275 NW 770, 282 Mich 
69, 113 A LR 1472. 

61 CJ. p 776 note 83. p 831 note 87 
Making and mode of correction of 
assessment see infra 9 544 
Abrogates assessor’s judgment 

The decision of the board abrogates 
and takes the place of the judgment 
of the assessor —Eastern-Columbia 
Inc. v. Los Angeles County, 143 P 
2d 992, 61 Cal.App 2d 734 

65. Miss.—Wray v. Cleveland State 
Bank, 98 So 442, 134 Miss. 41. 

61 C.J. p 831 note 89. 

56. Iowa—First Nat. Bank v. Web¬ 
er, 192 N.W. 890, 196 Iowa 1165. 

61 C.J. p 881 note 90. 

Timber 

Approval by board of supervisors 
of original assessment of laud as un- 
cultivatable, with no land appear¬ 
ing thereon as timbered land, was ad¬ 
judication that land contained no 
taxable timber, precluding assess¬ 
ment of timber for back taxea—Gul¬ 
ly v. J. J. Newman Lumber Co., 168 
So. 258, 176 Miss. 48. 

57. Tex.—Willis v. State, Civ.App., 
142 v S.W.2d 888, errot dismissed, 
judgment correct. 
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invalid by a subsequent determination that the stat¬ 
ute under which it acted was unconstitutional can¬ 
not be declared valid on the ground that the proce¬ 
dure followed also constituted compliance with the 
requirements of a prior statute, where the trial 
court's finding that the requirements of such statute 
were not followed is not clearly erroneous. 58 

Res judicata. The rules as to the application and 
limitation of the doctrine of res judicata generally, 
considered in Judgments §§ 592-848, have been held 
to apply to tax assessments reviewed by a board or 
officer, 59 although it has been held that for the pur¬ 
pose of a collateral attack an infirmity therein need 
not appear on the face of the record. 60 Each an¬ 
nual assessment for taxation is a separate and dis¬ 
tinct thing, 61 and, in the absence of statutes so 


providing, a decision on appeal by a board of re¬ 
view is not controlling as to the property involved 
for years other than those for which the assess¬ 
ment was levied. 62 It has been stated that the deter¬ 
mination of a reviewing board will not be influenced 
by its decision in a prior case, 63 but there is also 
authority for the view that a determination on a 
prior appeal as to the value of the property involved 
has a persuasive influence on the instant case. 64 
Under a statute so providing the determination of a 
board of review with respect to the assessment of 
real property is conclusive and binding on the mu¬ 
nicipal assessor and the taxing district for the as¬ 
sessment year and a specified number of years 
thereafter, except as to changes in value of the 
property occurring after the assessment date. 65 


Illegal action validating- original as¬ 
sessment bald not shown 

Tex.—Feldman v Bevil, Civ App , 190 
S.W.2d 157, refused for want of 
merit 

Original rendition 

Where assessment of board of re¬ 
view Is absolutely illegal the tax¬ 
payer’s original rendition prevails — 
Republic Ins. Co. v Highland Park 
Independent School Dist of Dallas 
County, 102 S.W 2d 184, 129 Tex 55- 
State v. Richardson, 84 S.W 2d 1076, 
126 Tex. 11—Ramey v. City of Tyler, 
Civ.App., 46 S W 2d 869 
58. U.S.—National Life & Acc. Ins. 
Co. v. Parkinson, C C.A Okl., 136 
F.2d 506. 

69. Ohio—Fifth Third Union Trust 
Co. v. Glander, B.T.A., 68 N E 2d 
894 

61 C.J. p 880 note 82. 

Issues not appealed 

Decision in trust company's pro¬ 
ceeding for review of assessment of 
intangible tax against deposits was 
not res judicata of question of taxa¬ 
bility of deposits of foreign corpo¬ 
rations in trust company, where com¬ 
pany had voluntarily paid tax on 
such deposits and so could not have 
Included question of their taxability 
in its application for review—Fifth 
Third Union Trust Co v. Glander, su¬ 
pra. 

Za subsequent proceeding 

Final action of state board of as¬ 
sessment will be given effect in a 
subsequent proceeding involving the 
same matter.—Warren v. Maxwell, 27 
S.E.2d 721, 228 N.C. 604. 

Other pr o perty 

Decision of county treasurer deter¬ 
mining taxable status of alleged 
omitted property, if not appealed 
from is Anal and conclusive as to 
property considered by him, but does 
not prevent another proceeding to 
list and assess different alleged omit¬ 
ted personalty.—Ford Motor Co. v. 
State, 62 P.2d 48, 178 Okl. 198—Mag¬ 


nolia Petroleum Co. v State, 52 P.2d 
81, 175 Okl. 11. 

60. Ind—Hart v. Smith, 64 NE 661, 
159 Ind. 182, 95 Am S R 280, 58 
L.R.A. 94 9. 

61. N J —New York Bay R Co v 
Kelly, 37 A 2d 624, 22 N J Misc 
204—Pitney v. Kelly, 34 A 2d 547, 
21 N J Misc. 405—Continental Pur¬ 
chasing Co. v. City of Newark, 12 
A 2d 133, 18 N J Misc 204 

62. N J —New York Bay R Co v 

Kelly, 37 A.2d 624, 22 NJMisc 
204—Jersey City v. Martin, 26 A. 
2d 733, 20 NJMisc 283—Conti- 

nental Purchasing Co v. City of 
Newark, 12 A 2d 133, 18 N.J Misc 
204 

Ohio —Parks v. Guckenberger, 42 N. 
E 2d 784, 69 Ohio App. 33—Central 
Iron & Metal Co. of Cleveland v. 
Evatt, 11 Ohio Supp. 122. 
Constraction of statute 

The maxim, Expressio unius est 
exclusio alterius, applies to statutory 
provision that tax commission's de¬ 
termination of valuation or liability 
of property for taxation shall be final 
for the current year and implies that 
determination is not final for subse¬ 
quent years.—Standard Oil Co. v. 
Zangerle, 49 NE.2d 406, 141 Ohio St. 
506. 

Glassification of property 

A statutory provision that deter¬ 
mination by tax commission of the 
valuation or liability of property 
for taxation shall be final for the cur¬ 
rent year unless reversed, etc., ap¬ 
plies to the classification of property 
as realty or personalty.—Standard 
Oil Oo. v. Zangerle, supra. 

Exempt status 

(1) An order by a board of review 
consenting to the exemption of prop¬ 
erty from taxation in and for a par¬ 
ticular year is not effective as an ex¬ 
emption of such property from taxa¬ 
tion in a year subsequent to that in 
and for which the order was made.— 
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Otterbein Press v. Evatt, 12 Ohio 
Supp 15. 

(2) The tax commissioner’s denial 
of application for review and rede¬ 
termination of tax assessments was 
not erroneous or illegal as applying 
retroactively provisions of another 
statute for correction of county au¬ 
ditor’s tax-exempt list by striking 
therefrom property which has lost 
right of exemption—Otterbein Press 
v Evatt, supra 
During sexennial period 

A revaluation of real property 
made for any one year in the sexen¬ 
nial period by board of revision is 
not a bar to a revaluation for taxa¬ 
tion of the same property by proper 
authority for a later year in the same 
sexennial period.—Swetiand Co. v 
Evatt, 37 NE 2d 601. 139 Ohio St. 6 

63. N J —Pitney v Kelly, 34 A.2d 
547, 21 N.J.Misc. 405 

64. N.J.—Jersey City v. Martin, 26 
A.2d 733, 20 N J.Misc. 283. 

65. N J.—City of Newark v. Rock¬ 
ford Furniture Co., 66 A 2d 743, 4 
N.J.Super. 205. 

Application of statute dependent on 
appeal 

Statute providing for conclusive¬ 
ness of determination of county 
board when no appeal is taken to di¬ 
vision of tax appeals is inapplica¬ 
ble to assessments of municipal Wa¬ 
tershed lands where no appeal was 
taken to the county board.—City of 
Newark v. West Milford Tp, Pas¬ 
saic County, 88 A.2d 211, 9 N.J. 295. 
Added assessments 
The statute freezing assessments 
where no appeal is taken from coun¬ 
ty tax board's judgment Is applica¬ 
ble to added assessments—City of 
Newark v. Rockford Furniture Co, 
66 A.2d 743, 4 N.J.Super. 205. 
Exempt status 

Statute providing for conclusive 
effect of judgment of county board 
with respect to assessment of real 
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' Vacation or revision by board . In the absence of 
statutory authority the board may not reconsider, 
revise, or vacate its decision 66 unless the decision 
was rendered without jurisdiction. 67 

On review . Under some statutes when a decision 
of a tax board is reviewed in the mode prescribed 
it will be upheld in the absence of fraud or il¬ 
legality, if an honest effort was made to arrive at 
a fair valuation of the property for taxation. 68 

Approval of invalid assessment . An invalid as¬ 
sessment made by an assessor is not validated by 
the action of a board of equalization in approving 
it. 68 

Estoppel by failure to appeal . A taxpayer who 
does not appear before the board of review and ob¬ 
ject to the tax sought to be imposed has been denied 
the right thereafter to question it. 70 

b. Presumptions 

Although the Jurisdiction of an officer or a board 
for the review and correction of assessments for tax 
purposes is not presumed, within the limits of his or 
Its jurisdiction, the action of such officer or board Is 
presumed to be valid. 


84 CLJ,S. 

There is no presumption in favor of the jurisdic¬ 
tion of an officer or a hoard for the review and cor¬ 
rection of assessments. 71 Howyever, within the 
limits of his or its jurisdiction, the action of such 
board or officer is presumed to be valid, 72 and the 
party complaining has the burden of proving other¬ 
wise. 78 Thus, it is to be presumed that the officer 
or board discharged his or its functions properly 
and that his or its proceedings were duly and 
regularly taken, 74 and that he or it acted on suffi¬ 
cient competent evidence. 75 Also, there is a pre¬ 
sumption of law in favor of an assessment as revised 
by a board of review, 76 and the burden of proof 
of an excessive valuation is on the property own¬ 
er. 77 The presumption is overcome by showing that 
the board increased valuations without giving the 
requisite notice. 78 

§ 544. Making and Mode of Correction of As¬ 
sessment 

Changes and corrections in assessed valuations for 
tax purposes should be made and entered I % the mpde 
and manner required by statute, 

The changes and corrections ordered by the board 


property was not intended to govern 
the tax-exempt status of real prop¬ 
erty or adjudications by tax board 
relative thereto, but was intended 
to govern the frequency of appeals 
as to disputed amounts of assess¬ 
ments.—City of Newark v. Fischer, 
84 A.2d 547, 8 N J. 191 

66. Mich.—Hudson Motor Car Co. v. 
City of Detroit, 276 N.W. 770, 282 
Mich. 69, 113 A.LR 1472. 

61 C.J. p 830 note 84 
In. order to permit appeal 

Where no appeal was taken from 
decision of board of review within 
time authorized by statute, board 
could not after expiration of such 
period vacate the decision and reflle 
it in order to confer right of appeal 
on taxpayer—Lutz v. Evatt, 60 N.E. 
2d 473, 144 Ohio St. 635 

67. Tenn.—Smoky Mountain Land, 
etc., Co. v. Lattimore, 105 S.W. 
1028, 119 Tenn. 620. 

61 CJ. p 830 note 85. 

68 . Tex.—Feldman v. Bevil, Civ. 
App., 190 S.W.2d 157, refused for 
want of merit. 

After view of property 

Board’s determination, In absence 
of fraud, is conclusive if it has pre¬ 
viously inspected properties with 
view to determine values.—Wright v. 
State, Tex.Civ.App., 80 S.W.2d 1016, 
error dismissed. 

Mere error insufficient 

The board's decision will hot be set 
aside by court on review unless there 
is proof of actual fraud or such ar¬ 
bitrary, unreasonable, or grossly op¬ 
pressive action as willfully trans¬ 


gresses or disregards law and 
amounts to constructive fraud.— 
Eastern-Columbia, Inc, v. Los An¬ 
geles County, 143 P 2d 992, 61 Cal. 
App.2d 734. 

lCsrs excessiveness in valuation, at 
least as long as the overvaluation is 
within reasonable bounds, does not 
establish fraud as a matter, of law. 
—Exporters & Traders Compress & 
Warehouse Co. v. City of Marlin, Tex. 
Civ.App., 130 S.W.2d 860, error dis¬ 
missed, judgment correct. 

Deoision by board held not invalid 
Equalization of assessment by 
raising valuation was held not in¬ 
valid because of error in listing the 
assessment in the oil and gas lease 
record instead of the rural real es¬ 
tate record as an additional improve¬ 
ment on realty—State v. F. W. Bur- 
ford Co., 166 S.W.2d 806, 203 Ark. 
399. 

69. Tex.—Republic Ins Co v. High¬ 
land Park Independent School Dist. 
of Dallas County, Civ.App., 67 S.W. 
2d 627, error refused. 

70. Wis.—Milwaukee County v. Dor¬ 
een, 242 N.W. 616, 208 Wis. 637. 

71. Mo.—State ex rel. Lane v. Cor¬ 
nell, 171 S.W.2d 687, 351 MO. 1. 

72. Ohio.—Wheeling Steel Corp. v. 
Evatt, 64 N.E 2d 132, 143 Ohio St 
71. 

Vfas.—Wisconsin Malting Co. r. City 
of Manitowoc, 274 N.W. 288, 225 
Wis. 898. 

73. Neb.—Weller v. Valley County* 
2 N.W.2d 606, 141 Neb. 69. 

61 C.J* p 881 note 98., 
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74. Neb—Weller v. Valley County, 
supra 

Ohio.—Wheeling Steel Corp. v Ev¬ 
att, 54 N E 2d 132, 143 Ohio St 71 
61 C J. p 831 note 97. 

75. Neb—Weller v. Valley County, 
2 N.W.2d 606, 141 Neb. 69. 

76. N.J.—Meltzer v. Division of Tax 
Appeals in Dept, of Taxation and 
Finance, 48 A.2d 842, 134 N.J.Law 
610—Prudential Ins Co. of Ameri¬ 
ca v. Division of Tax Appeals, 43 
A.2d 271, 133 N.J.Law 163—Schaf¬ 
fer Belts v. Division of Tax Ap¬ 
peals of Dept of Taxation and Fi¬ 
nance, 61 A.2d 920, 1 N.J.Super 

35 . 

Okl.—In re Protest of Taxpayers of 
Town of Nichols Hills, 1945 As¬ 
sessment, 180 P.2d 157, 198 Okl. 
600. 

Presumption not evidence 

The presumption is not in itself 
evidence —Grand View Gardens v 
Borough of Hasbrouck Heights, 81 
A 2d 610, 14 N.J.Super. 167. 

77k N.J.—Meltzer v. Division Af Tax 
Appeals in Dept, of Taxation and 
finance, 48 A.2d 842, 1$4 N.J.Law 
610—Prudential Ins. Co. of Ameri¬ 
ca v. Division of Tax Appeals, *43 
A.2d 271, 133 N.J.Law 168—Schaf¬ 
fer Belts v. Division of Tax Ap¬ 
peals of Dept, of Taxation and Fi¬ 
nance, 61 'A.2d 920, 1 N.J.Super. 

36. 

78. , Ill.—People v. Casey, 181 N.E. 
256, 286 Ill. 89. 

Necessity of notice see supra | 58L 
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should be made in accordance with statutory direc¬ 
tions. 79 Thus, the chan&es and corrections ordered 
by the board should be duly entered in the books or 
rolU containing the original assessmeht* 0 by a 
proper officer or clerk 91 at the proper time 92 in the 
manner prescribed 83 with proper affidavits attached 
thereto. 84 If the law so requires, a statement of 
the facts on which the change was ordered should 
be filed at the same time. 86 Under some statutes 
a board of review in making assessments must pro¬ 
ceed as an assessor would ; 86 it is required to make 
a list of the property assessed, giving the value 
thereof, and is not authorized to assess a lump sum 
as the value of all the property without description 


of its kind or character, 97 Omitted property, if or¬ 
dered by the board to be assessed, may be entered 
nunc pro tunc. 88 Where statutes provide that ir¬ 
regularities in tax assessments will not vitiate the 
tax in the absence of injury to the taxpayer, the 
decision of the board in cases coming within the 
statutes is not void for failure of the board to enter 
the corrections on the roll at the designated time 89 
or to have the proper affidavit affixed. 90 

In determining the value of property for tax pur¬ 
poses a board of review must be allowed a rather 
broad latitude, 91 and it may determine the proper 
value of property for taxation purposes by such 
means as may be reasonably appropriate. 92 A fair, 


79. Ill.—W. R. Roach & Co. v. Hard¬ 
line. 181 NE 331, 348 Ill. 464. 

61 C J p 831 note 4. 

Right to object 

Where board of review changed 
assessments on real estate In prop¬ 
er manner, taxpayer could not ob¬ 
ject—reople ex rel. Smith v. Flem¬ 
ing, 188 NE. 818, 355 Ill. 91. 
Transfer from realty to personalty 
Order removing buildings and ma¬ 
chinery used in taxpayer’s business 
from real estate tax list on ground 
that such property was personalty 
was held to comply with statute re¬ 
lating to decrease in valuation — 
State ex rel. O’Connor v. Austin, 41 
NE 2d 1016, 140 Ohio St. 7. 

80. Ill.—reople ex rel Wangelin v 
City of St. Louis, 10 N.E 2d 369, 
367 Ill 57—People ex rel Smith v 
Fleming. 188 N E. 818, 365 Ill. 91- 
People v. Calumet Steel Co, 184 
N.E. 586, 351 Ill. 451—W. R Roach 
& Co. v Harding, 181 NE. 331, 348 
Ill. 454. 

61 C J p 832 note 5. 

81. Nev—State v Carson, etc., R. 
Co.. 91 P. 932, 29 Nev 487. 

61 C J. p 832 note 6. 

82. Mich —Auditor General v. Stone, 
155 NW. 718, 190 Mich. 93. 

61 C.J. p 832 note 7. 

83. Ill.—People v Calumet Steel Co., 
184 NE 686, 351 Ill. 451—W. R. 
Roach & Co. v. Harding, 181 N E, 
331, 348 Ill. 454. 

61 C J. p 832 note 8. 

84. Ill.—People ex rel. Smith v. 
Fleming, 188 N.E. 8118. 355 III. 91. 

61 C.J. p 832 note 9. 

85. Kan—Ross v. Crawford County 
Com’rs, 16 Kan. 411. 

61 C.J. p 832 note 10. 

86. Ill.—reople ex rel. Wangelin v. 
City of St Louis, 10 N.E 2d 369, 387 

07—People v. Chluihet Steel 
Co.. 184 N.E. 686, 851 111 451— 
W. R. Roach & Co. v. Harding, 
181 N.E. 331, 348 111. 454. 

61 C.J. p 832 note 8 [8] (3). 

87. 111.—People v. Calumet Steel Co.; 


184 N.E. 686, 351 Ill. 451—W. R 
Roach & Co v. Harding, 181 NE 
331, 348 Ill 454 
61 C J p 832 note 8 [a]. 

88. Mo—Pacific R Co. v. Franklin 
County, 57 Mo 223. 

89. Mich—Auditor General v. Ayer, 
80 NW 997, 122 Mich 136. 

90. Cal —Miller v. County of Kern, 
90 P. 119, 150 Cal 797 

91. Tex —Exporters & Traders Com¬ 
press & Warehouse Co v City of 
Marlin, Civ App , 3 30 S W 2d 860, 
error dismissed. Judgment correct 
Xn determining net proceeds of in¬ 
surance oompany a reviewing board, 
in the absence of statutory require¬ 
ment, may exercise discretion as to 
how it shall proceed, and cannot be 
required to use any particular rules 
of procedure—People v. Barrett, 139 
NE. 903, 309 Ill. 53. 

92. Ohio.—Linch v. Heuck, 16 N.E 
2d 613, 68 Ohio App 406—Snook- 
Velth Lumber Co v Tax Commis¬ 
sion, 7 Ohio Supp 180 

Reasonable discretion 

The board of revision of taxes is 
vested with reasonable discretion in 
adopting such necessary and appro¬ 
priate methods as will enable it to 
perform its duty in reviewing real 
estate assessor’s tax assessments, 
but is responsible for any abuse of 
its power.—Hammermlll Paper Co. v. 
City of Erie, 92 A 2d 422, 372 Pa. 85, 
certiorari denied 73 S Ct. 831, 345 U 

S 940, 97 L.Ed. - —Pardee V 

Schuylkill County, 120 A. 139, 276 
Pa. 246. 

Vo particular method of valuation 
is prescribed for guidance of board 
in determining value of property, and 
method used is immaterial as long 
as it does not appear that value de¬ 
termined and fixed by the board does 
not exceed fair cash value of prop¬ 
erty.—Sinclair Prairie Oil Marketing 
Co. v. State Board of Equalization, 
47 P.2d 120, 173 Okl. 74. 

Eormdla for valuation 

(1) Where board in determining 
true value of buildings for purposes 

1055 


of taxation did not use any particu¬ 
lar method exclusively, such as re¬ 
production cost less depreciation, 
comparative sales or market value, 
or economic or capitalized income 
method, but determined true value 
from all the evidence, the course tak¬ 
en was in conformity with law — 
American Steel & Wire Co of New 
Jersey v. Board of Revision of Cuya¬ 
hoga County, 40 N.E 2d 426, 139 Ohio 
St. 388 

(2) Valuation by reproduction cost 
method is not a formula to be rigid¬ 
ly applied in every case in determin¬ 
ing taxable value of property, and 
it does not warrant the board in ex¬ 
cluding other elements materially af¬ 
fecting the valuation of property.— 
Assessors of Quincy v. Boston Con¬ 
sol. Gas Co., 34 N.E.2d 623. 309 Mass. 
60. 

(3) The refusal of board to base 
valuation of gas distributing system 
entirely on reproduction cost, less 
depreciation and obsolescence, was 
not error, since such method of valu¬ 
ation was only a guide to assist the 
board in arriving at a reasoned con¬ 
clusion in which all the pertinent 
factors were given their appropriate 
weight—-Assessors of Quincy v. Bos¬ 
ton Consol Gas Co , supra. 

(4) In determining value of gas 
distributing system for purposes of 
taxation, board properly took into ac¬ 
count the financial returns that had 
been realized from the use of the 
property, and action of board in not 
basing its determination of value on 
capitalization df earning capacity 
alone was proper. Board properly 
refused to include in the reproduc¬ 
tion cost the expense which would 
be incurred in replacing street pave¬ 
ment if new mains were laid in the 
streets—Assessors of Quincy v. Bos¬ 
ton Consol, Gas Co., supra. 

Estimate as to one element 

A mere estimate of one of the 
many elements to be considered in 
fixing the value of property for pur¬ 
pose of taxation would not invali¬ 
date an assessment fixed by the 
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just, and uniform method must he followed in rais¬ 
ing or lowering the assessed valuation of property, 98 , 
and, even though the members of the board act 
honestly and in good faith, if their method of in¬ 
creasing valuations show9 serious discriminations 
and a lack of uniformity, their action will be deemed 
equivalent to fraud. 94 In the absence of statutes 
to the contrary, the board need not follow the assess¬ 
ment made by the assessor or the return of the 
taxpayer. 96 In the absence of proof to the con¬ 
trary, the board may base its judgment as to value 
on estimates varying from the minimum to the 
maximum, 96 and may arrive at a result by a per¬ 
centage basis between the extremes. 97 However, 
the computation of the tax rate has been held not 
to involve the exercise of discretion by a reviewing 
board. 99 

§ 545. Setting Aside Assessment and Making 
of Reassessment 

In a proper cate the board of review may set aside 
an assessment and order a reassessment. 

A reassessment may be ordered in accordance 


84 C.J. S. 

with statutory directions." Thus, where statutes 
so provide* a reassessment may be ordered only 
where ,the assessment is not in substantial com¬ 
pliance with law, 1 and the public interest will be 
promoted. 2 Proceedings must be begun within the 
time prescribed. 9 

§ 546. Review and' Correction by Other or 
Higher Board or Officer 

a. Powers and duties of appellate boards 

in general 

b. Review of decisions of subordinate 
• boards or officers 

c. Proceedings 

a. Powers and Duties of Appellate Boards in 
General 

Appellate tax boards have only suoh rights and 
powers as are specifically delegated to them by the leg¬ 
islature. 

As a general rule, appellate tax boards have only 
such rights and powers as are specifically delegated 
to them by the legislature. 4 Such boards have no 


board.—Electra Independent School 
Diet. v. W T Waggoner Estate, 168 
S W.2d 646, 140 Tex 488. 

Procedure hold proper 

An ad valorem tax assessment 
against railroad property was not 
invalid on ground that board approv¬ 
ed the assessment of railroad and 
public utilities commission without 
making: necessary investigation, 

where assessment as made by com¬ 
mission together with whole record 
was filed with the board, counsel for 
both sides acquainted board with all 
pertinent facts and respective con¬ 
tentions, and board received addi¬ 
tional evidence from the railroad.— 
Nashville, C. & St L Ry. v. Brown¬ 
ing 140 S.W.2d 781, 176 Tenn. 245, 
affirmed 60 S.Ct. 968, 310 U.S. 362, 
84 L Ed. 1254. 

93. Cal —Rancho Santa Margarita v. 
San Diego County, 14 P.2d 688, 
126 Cal App. 186 

Tex.—Dallas County v. Dallas Nat 
Bank, 179 S.W.2d 288, 142 Tex. 
439. 

Pallors to ooasldsr functional depre¬ 
ciation 

Valuation of vaudeville theater 
building by board of review was 
held unreasonable because of failure 
to allow adequate deduction for func¬ 
tional depreciation,—B. F. Keith Co¬ 
lumbus Co. v. Board of Revision of 
Franklin County, 74 N.E.2d 859, 148 
Ohio St 263. 

9t Cal.—Rancho Santa Margarita 
r. San Diego County, 14 P.2d 688, 
126 Cal.App. 186. 

ML Ala,— State v. Sloss-Sheffleld 


Steel & Iron Co., 50 So 366, 162 
Ala. 234 

99. N.J.—Trenton & Mercer County 
Traction Corp. v. Mercer County 
Board of Taxation, 102 A. 361, 91 
N.J Law 105, reversed on other 
grounds 105 A. 222, 92 N J Law 
398. 

97. N.J.—Trenton A Mercer County 
Traction Corp. v. Mercer County 
Board of Taxation, supra. 

93. NJ—Jersey City v Bettcher, 84 
A 2d 784, 22 N J.Misc. 16. follow¬ 
ed in Applications of Jersey City 
for Increase of Tax Assessments 
for Year 1943, 34 A 2d 790, 22 N J 
Mlsc. 28, appeal dismissed Appeals 
of Jersey City (1943 Tax Assess¬ 
ments) 44 A 2d 189, 23 N J.Misc. 
311. 

Sow rate determined 

The rate is determined by mathe¬ 
matical calculation and result is 
reached by sum authorized to be rais¬ 
ed by taxation in municipal budget 
and by state and county require¬ 
ments, and by the aggregate rata- 
bles or assessments certified by the 
county board -^Jersey City v. Bettch¬ 
er, 34 A.2d 784, 22 N.J.Misc. 16, fol¬ 
lowed in Applications of Jersey City 
for Increase of Tax Assessments for 
Year 1943, 34 A2d 790, 22 N.J.Misc. 
28, appeal dismissed Appeals of Jer¬ 
sey City <1943 Tax Assessments) 44 
A. 2d 189. 

99. U.S.—Malsh v. Territory of Ari¬ 
zona, Ariz., 17 BtCL 19$, 164 U.& 
699, 41 UEd. 567. 

61 83J note U» 
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Actions to set aside assessment or 
for reassessment see infra 8 584. 
Power and authority of 
Assessor see supra 8 509. 

Board see supra 8 524. 

Court see infra 8 561. 

Reassessment held proper 

Order of board that designated per¬ 
sonal property of an estate be added 
to assessor's books in a certain 
amount in lieu of an arbitrary as¬ 
sessment fixed by assessor was held 
proper where made as a preliminary 
step prior to notice to taxpayer — 
State ex rel. Lane v Cornell, 149 S. 
W.2d 815, 347 Mo. 932. 

When effective 

Assessment changes of local board 
of equalization made and certified 
to commissioner of revenue before he 
had completed land book for year 
should have been made on land book 
for current year.—Strother Drug Co 
v. Taylor, 168 BE. 756, 160 Va. 427 

1. Wis.—State v. Haugen, 169 N.W. 
555, 168 Wis. 253. 

2. Wis.—State v. Haugen, supra. 

3. Wis.—State v. Haugen, supra. 

61 C.J. p 832 note 18 

Statutory requirements dlreotory 
The statutes which provide that 
assessment of taxes shall be com¬ 
pleted by stated date and the pro¬ 
cedure for changing any assessment 
are dlreotory and not mandatory and 
do not limit the time within which 
board may exercise its powers or 
perform its duties.—Younker Bros, 
v. Zirbel, 12 N.W.2d 219, 234 Iowa 
269, 151 A.L.R. 642, 

4L Ind.—-Cody v. Board of Com'rs of 
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legislative powers, but only judicial and adminis¬ 
trative or ministerial powers, 6 and in the exercise of 
their judicial powers they are strictly limited with¬ 
in the bounds of the jurisdiction expressly pre¬ 
scribed by the legislature. 6 An appellate board may 
have the power to make reasonable rules and regula¬ 
tions governing its procedure and appeals to it, 7 
but, since such rules and regulations are for ad¬ 
ministrative purposes only, they must not be in¬ 
consistent with provisions of law. 8 Unless other¬ 
wise provided by statute, the duties of an appellate 
board have no direct relationship to the duties of 


a lower board. 6 

Where authority is conferred by statute, a re¬ 
viewing board may have the power or duty to 
supervise the administration of the assessment and 
tax laws of the state, 10 and to supervise subordi¬ 
nate officers and boards of assessment in the per¬ 
formance of official duties in all matters relating to 
assessments. 11 Such a board may have the power 
or duty to adjust assessments of political subdivi¬ 
sions, 12 to order a local board to correct assess¬ 
ments made by arbitrary methods, 18 to change indi- 


Elkhart County, 183 NE, 404, 204 
Ind. 87. 

Mich.—Detroit Edison Co v. City of 
Detroit, 298 NW 290, 297 Mich 
583—Bialy v Bay City, 102 N W 
1033, 139 Mich 495 

NY.—Burrell v Lynch, 85 N.Y S 2d 
705, 274 AppDiv 1083. 

5. N J —Appeals of Jersey City 
(1943 Tax Assessments), 44 A 2d 
189, 23 N JMisc 311. 

Ltvy of taxes 

Appellate board has no power to 
levy taxes or increase amount speci¬ 
fied in municipal budget to be raised 
by taxation —Appeals of Jersey City 
(1943 Tax Assessments), supra 

6. N J —City of Hoboken v Kelly, 
32 A.2d 710, 21 N.J Misc. 193—Bor¬ 
ough of Bergenfleld v Martin, 16 
A 2d 816, 19 N J Misc 1. certiorari 
denied 20 A 2d 55, 126 N J Law 
512—City of New Brunswick v 
Upstlon Chapter of Delta Phi Fra¬ 
ternity of Rutgers University, 11 
A 2d 430, 18 N JMisc. 147. 

Ohio—Tyroler Realty Co v Board 
of Revision of Cuyahoga County, 9 
Ohio Supp 99 

Search for legislative intent 

The state board of tax appeals 
should carefully search legislation 
repealing enactments which have 
previously afforded the board a sub¬ 
ject of Jurisdiction for any indicia of 
intent that such repealed provi¬ 
sions should continue to constitute 
a basis for judicial action by the 
board—Borough of Bergenfield v 
Martin, 16 A 2d 816, 19 N JMisc. 1, 
certiorari denied 20 A 2d 55, 126 N.J. 
Law 512 

7- N.J.—Binder Realty Corp. v. City 
of Newark. 22 A 2d 359, 19 N.J. 
Misc. 624. 

Seasonable grants of authority 

Statute providing that division of 
tax appeals may make rules, orders 
and directions necessary to carry ob¬ 
jects of statutory chapter into effect 
and may regulate manner of appeals 
made to it, and statute providing 
that hearing shall be open to public 
and proceedings conducted in accord¬ 
ance with procedure prescribed by 
board contained reasonable grants of 

84 C. J S.—67 


authority—City of Newark v Divi¬ 
sion of Tax Appeals, Dept, of Treas¬ 
ury, 80 A 2d 202, 7 N J 8 
Buies held proper or reasonable 

(1) In general—Town of West 

Orange v State Board of Tax Ap¬ 
peals, 180 A 770, 115 N J Law 396, 
affirmed 184 A. 735, 116 N.J Law 

414, two cases, followed in City of 
Long Branch v. State Board of Tax 
Appeals, 184 A. 735, 116 N.J Law 506 

(2) Rule providing that interroga¬ 
tories may be demanded on order — 
City of Newark v Division of Tax 
Appeals, Dept, of Treasury, 80 A 2d 
202, 7 N J 8 

8. Iowa —Lynch v. State Board of 
Assessment and Review, 291 NW 
161, 228 Iowa 1000 

9. Neb —Application of Homan, 3 
N W 2d 650, 141 Neb. 400 

10. Iowa.—Insurance Exchange 
Bldg v Board of Sup’rs of Polk 
County. 300 NW 717, 231 Iowa 
133—State ex rel Iowa State Board 
of Assessment and Review v Lo¬ 
cal Board of Review of City of 
Des Moines, 283 N.W. 87, 225 Iowa 
855. 

Administration of tax list 

(1) The state board of assess¬ 
ment and review has duty of super¬ 
vising administration of tax list, of 
advising taxing officials and of aid¬ 
ing in securing equitable and just 
enforcement of tax list.—Trustees of 
Flynn’s Estate v. Board of Review of 
City of Des Moines, 286 N.W. 483, 226 
Iowa 1353. 

(2) Appellate board may be au¬ 
thorized to make a general or spe¬ 
cial review and examination of the 
rolls after final review by the lower 
board.—Hudson Motor Car Co. v. City 
of Detroit, 275 NW. 770, 282 Mich 
69. 113 ALR 1472 

Inspection and review of assessment 
roll 

(1) The right of state tax com¬ 
mission under statute to inspect and 
review city’s assessment roll cannot 
be defeated by summary action on 
part of assessing officers in complet¬ 
ing the roll, and delivering it with 
warrant attached to tax collecting 
officer following Its approval by lo- 
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cal board of review, but rather a 
reasonable time must Intervene with¬ 
in which commission may have op¬ 
portunity to act.—State Tax Commis¬ 
sion v. City of Bessemer, 4 NW.2d 
841, 302 Mich 470 

(2) Under statute authorizing the 
state tax commission to inspect as¬ 
sessment rolls after they have been 
passed on by the several boards of 
review and prior to the making and 
delivery of the tax rolls to the proper 
officer for collection of taxes, the 
time for inspection of assessments 
by the commission is limited to the 
period between the completion of the 
work of the several boards of re¬ 
view and the delivery of the tax rolls 
to the proper officer for collection of 
taxes—Detroit Edison Co v. City of 
Detroit, 298 N.W 290, 297 Mich. 583 
Intangible tax law 

(1) Appellate board has power to 
review and determine tax matters 
under intangible tax law as well as 
under general tax laws —Allen v. 
Burke, 63 P 2d 894, 143 Kan 257. 

(2) Statute empowering state tax 
board to inquire into and fix intangi¬ 
ble tax on pipe lines and apportion 
it gave board power to fix both 
amount and situs, which county offi¬ 
cers were powerless to change.—At¬ 
lantic Pipe Line Co. v. Brown County, 
D C Tex , 12 F.Supp. 642, reversed on 
other grounds, C C.A, Brown County, 
Tex v. Atlantic Pipe Line Co, 91 
F 2d 394, certiorari denied Atlantic 
Pipe Line Co. v. Brown County, Tex., 
58 S.Ct. 265, 302 U.S. 747, 82 L.Ed 
577. 

11- Iowa—State ex rel. Iowa State 
Board of Assessment and Review 
v. Local Board of Review of City 
of Des Moines, 283 NW. 87, 225 
Iowa 855. 

Mont—State ex rel. State Board of 
Equalization v. Jacobson, 86 P.2d 
9, 107 Mont. 461. 

12. Iowa.—Read v. Hamilton Coun¬ 
ty, 3 N.W.2d 597, 231 Iowa 1255. 

13. Iowa.—State ex rel. Iowa State 
Board of Assessment and Review 
v. Local Board of Review of City 
of Des Moines, 283 N.W. 87, 225 
Iowa 855. 
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vidual assessments in cities, even though they may 
be under home-rule charters, 14 to add to the rolls 
and provide for the assessment and taxation of 
omitted property, 16 or to order assessing officers to 
change records with respect to escaped assessments 
against a taxpayer. 16 The final orders of the ap¬ 
pellate board as to matters within its jurisdiction 
must be given effect 17 

On the other hand, where such authority is not 
conferred by statute, a reviewing board may be 
without power to increase or diminish the valua¬ 
tion of property returned to the county board of 
review by the assessor, 18 to fix different valuations 
of the same property for taxation by the state, coun¬ 
ty, and municipalities, 19 to change the classification 
of personalty as returned by taxpayers in their as¬ 
sessment rolls so as to result in increased valuations 
and assessments, after the assessments have been 
passed on by the local board of review without 
change, 20 to direct the payment of interest on is¬ 
suance of a refund, 21 or to order a remission of 
penalties and interest for nonpayment of taxes. 22 


Where so provided by statute, a reviewing aboard 
has no greater power of original assessment than a 
subordinate board possesses . 93 

b. Review of Decisions of Subordinate Boards 
or Officers 

A review by an appellate board of the decision of a 
subordinate board Is permitted under tome statutes, and 
the Jurisdiction of the appellate board extends only to 
those cases provided for in the statute. 

Unless otherwise provided by statute, the deci¬ 
sion of a board or officer as to the assessment of 
taxes may not be reviewed by another or higher 
board 24 On the other hand, such review is au¬ 
thorized where the statutes expressly or impliedly 
so provide. 25 Such statutes, which have been held 
valid, 26 are intended to provide for a fair and im¬ 
partial review, and final determination of assess¬ 
ments. 27 Appellate boards have jurisdiction only 
in those cases provided for by statute, 28 and where 
jurisdiction is lacking it cannot be conferred by 
consent of the parties 29 Where the lower board 
had no jurisdiction to hear an appeal, the appellate 


14. Mich —-Hudson Motor Car Co. v. 
City of Detroit. 275 NW. 770, 282 
Mich 69, 113 AL.R. 1472. 

15. Mich —Hudson Motor Car Co. v 
City of Detroit, supra—Board of 
State Tax Com'rs v Quinn, 84 NW. 
1, 126 Mich 128—Board of State 
Tax Com'rs v. Board of Assessors, 
83 NW. 209, 124 Mich. 491. 

16. Kan—Allen v Burke, 63 P 2d 
894, 143 Kan 267. 

Reduction and equalisation of re¬ 
turns 

State tax commission had author¬ 
ity to order county officials to re¬ 
duce and equalize escaped assessment 
returns of taxpayer on ground that 
assessing officer was equally Inform¬ 
ed with taxpayer in matter of com¬ 
pliance with law.—Beacon Pub. Co. 
v. Burke, 63 P.2d 888, 143 Kan. 248. 

17. Neb—Application of Homan, 3 
N.W.2d 660, 141 Neb. 400. 

18. Iowa.—Read v. Hamilton Coun¬ 
ty, 3 N.W.2d 597, 231 Iowa 1265. 

19. Mich —Hudson Motor Car Co. v. 
City of Detroit. 276 N.W. 770, 282 
Mich. 69, 113 A.L R. 1472. 

80. Iowa.—Read v. Hamilton Coun¬ 
ty, 3 N.W.2d 597, 231 Iowa 1266. 

81. N.Y—Burrell v. Lynch, 85 N.Y. 
S.2d 706, 274 App Div. 1083. 

28. Ohio.—Tyroler Realty Co. v. 
Board of Revision of Cuyahoga 
County, 9 Ohio Supp. 99. 

83. Mo.—State ex rel. City of St 
Louis v. Caulfield, 62 S.W.2d 818, 
333 Mo. 270. 

24, N.J.—City of Hoboken v. Kelly, 
82 A.2d 710, 21 N.J.Mlsc. 193. 
fl C.J, p 882 note 19. 


Repeal of statute 

Reviewing board has no Jurisdic¬ 
tion to hear an appeal, where stat¬ 
ute governing such right has been 
repealed before commencement of 
the appeal —Borough of Bergenfleld 
v Martin, 16 A 2d 816, 19 NJMisc 
1, certiorari denied 20 A 2d 55, 126 
N.J.Law 612. 

85. Idaho.—Utah Oil Refining Co. v. 
Hendrix, 242 P.2d 124, 72 Idaho 
407. 

N J.—Hackensack Water Co. v. Di¬ 
vision of Tax Appeals, 66 A 2d 828, 
2 N.J. 167—City of Hoboken v. Kel¬ 
ly, 32 A 2d 710, 21 N J.Misc. 193- 
Binder Realty Corp. v. City of 
Newark, 22 A 2d 859, 19 N.J.Mlsc. 
624. 

61 C.J. p 832 notes 20, 21. 

86. Idaho—Utah Oil Refining Co. v. 
Hendrix, 242 P 2d 124, 72 Idaho 
407—McGoldrfck Lumber Co. v. 
Benewah County, 35 P.2d 659, 54 
Idaho 704—First Nat. Bank of Mob- 
cow v. Board of Com’rs of Latah 
County, 232 P. 905, 40 Idaho 391. 

87. N.J.—City of Newark v. Ameri¬ 
can Realty & Inv. Co., 68 A.2d 856, 
26 N.J.Mlsc. 238. 

88. N.J.—North Bergen Tp. v. Hack¬ 
ensack Water Co., 55 A*2d 903, 26 
N.J.Mlsc. 6, certiorari dismissed in 
part, reversed in part on other 
grounds Hackensack Water Co. v. 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 
A,2d 187, 137 N.J Law 599, reversed 
In part on other grounds 65 A.2d 
828. 2 N.J. 167—Borough of North 
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Arlington v. Rivcrview Gardens, 
Section One, 65 A 2d 303, 26 N J 
Misc 466 

Ohio.—Swetland Co v Evatt, 37 NE 
2d 601, 139 Ohio St. 6. 

61 C.J p 833 note 22. 

Discrimination 

Under some statutes, jurisdiction 
to hear appeals by political subdi¬ 
visions is limited to cases of dis¬ 
crimination—Borough of North Ar¬ 
lington v. Riverview Gardens, Section 
One, 56 A 2d 303, 25 N.J.Mlsc 466- 
Appeals of Jersey City (1943 Tax 
Assessments), 44 A.2d 189, 23 N J 
Misc. 311. 

Escaped assessments are subject to 
review by the appellate board.—Al¬ 
len v. Burke, 63 P.2d 894, 143 Kan 
257—Beacon Pub. Co. v. Burke, 68 
P.2d 888, 143 Kan 248. 

“Several boards of review* 

Review of assessment by county 
board of review which had been 
created under unconstitutional stat¬ 
ute was not review by "several 
boards of review” within statute re¬ 
quiring such review as preliminary 
to final determination of assessment 
by state tax commission.—Great 
Lakes Steel Corporation v. Lafferty, 
D C Mich., 12 F.Supp. 65, affirmed 
Wayne County Board of Review v. 
Great Lakes Steel Corporation, 67 
S.Ct. 829, 300 U.S. 29, 81 L.Bd. 485. 

89. N.J.—Borough of North Arling¬ 
ton v. Riverview Gardens, Section 
One. 65 A2d 303, 25 N.J.Mlsc. 466- 
Appeals of Jersey City (1943 Tax 
Assessments) 44 A.2d 189, 23 N. 
J.Misc. 21L 
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board has no jurisdiction to hear a further appeal, 10 or determination' of the lower board,®* or from its 

and this is true notwithstanding the question of failure or refusal to act,*® regardless of whether 

jurisdiction was not raised before the lower board. 81 there has been a hearing before such board, 87 but 

ordinarily, an appeal may be taken only from a 
A statute conferring a right of appeal to a higher judgment of the lower board. 8 ® The dismissal of an 

board docs not contemplate that all questions relat- appeal by a lower board is rev iewable by an appel- 

mg to valuation of assessments are to be settled by , ate board » Although a party appearing before 

the appellate board, but only those which cannot be a j ower board may request an additional hearing, 

settled by the local board. 88 So the appellate ju- such shearing is not a prerequisite to an appeal 

risdiction of a reviewing board may be invoked only t0 a higher board. 40 

after application has been made to the proper in¬ 
ferior administrative tribunal, 83 and a direct appeal An appellate board may be authorized to review 
to the appellate board ordinarily is unauthorized. 84 both mentonous questions and jurisdictional ques- 

Where an appeal to a higher board is provided for tions, 41 and appellate cognizance will be taken of the 

by statute, it may be made from the final action judgment of the lower board, even though it may 


30. N.J.—Borough of Oradell v. 
State Board of Tax Appeals. 13 A 
2d 479, 125 N J Law 27—Borough 
of North Arlington v Rivervlew 
Gardens, Section One, 55 A.2d 303, 
25 NJMisc 466 

Appellate board must take notice 
of its lack of jurisdiction where the 
lower board had no Jurisdiction, and 
may make an examination of its ju¬ 
risdiction on its own motion —Ap¬ 
peals of Jersey City, 49 A 2d 26, 24 
NJ.Misc. 315. 

31. N.J.—Borough of North Arling¬ 
ton v Rivervlew Gardens, Section 
One. 56 A.2d 886, 26 N J Misc 72 

33. N.J.—North Bergen Tp v Hack¬ 
ensack Water Co., 65 A 2d 903, 26 
N.J.Misc. 6, certiorari dismissed in 
part, reversed in part on other 
grounds Hackensack Water Co v 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 
A.2d 187, 137 N J Law 599. re¬ 

versed in part on other grounds 65 
A 2d 828, 2 N.J. 157. 

33. N.J.—Hackensack Water Co. v. 
Division of Tax Appeals, 65 A 2d 
828, 2 NJ. 167—Borough of Ber- 
genfleld v. Martin, 20 A 2d 65, 126 
N.J Law 512—Kenilworth v Board 
of Equalization of Taxes, 72 A. 966, 
78 N.J.Law 302. 

61 C.J. P 833 note 23. 

Waiver 

Failure to appeal directly to the 
appellate board, where there is no 
statutory authorization for such an 
appeal, does not constitute a waiver 
of right to appeal from the action 
of the local board—Union City v 
Capitol-Theatre Amusement Co, 57 
A.2d 226, 26 N.J.Misc. 102. 

34 . N.J.—Hackensack Water Co. v. 
Division of Tax Appeals, 65 A.2d 
828, 2 N.J. 157. 

35. Md.—Wasena Housing Corp. v. 
Levay, 52 A.2d 903, 188 Md. 383 

Minn.—Village of Aurora v. Commis¬ 
sioner of Taxation, 14 N.W.2d 292, 
217 Minn. 64. 


N.J.—Borough of Oradell v State 
Board of Tax Appeals, 13 A 2d 479, 
125 N.J Law 37—Pope v Borough 
of Red Bank. 19 A.2d 208, 19 NJ 
Misc. 383. 

9Ebeduotion of tax assessment on 

company’s personal property by 
county board of taxation was an “ac¬ 
tion” within statute providing for 
appeal to division of tax appeals 
from any action of county board — 
Hackensack Water Co v. Division of 
Tax Appeals, State Dept of Taxa¬ 
tion & Finance, 61 A.2d 187, 137 N J. 
Law 599, reversed in part on other 
grounds 65 A 2d 828, 2 N.J 157 
Decision for or against taxpayer 
A taxpayer’s rights on review by 
appellate board could not be less in 
extent or effect when decision of 
board of supervisors on application 
for reduction of assessment was in 
taxpayer’s favor than they would 
have been if board of supervisors 
had decided against taxpayer —Stu¬ 
art v. Board of Sup’rs, 11 So 2d 212, 
195 Miss. 1. 

36. Md—Wasena Housing Corp. v. 
Levay, 52 A 2d 903, 188 Md 383. 
Failure of local board to make a 

determination on the taxpayer’s ap¬ 
peal from the local assessment gives 
the taxpayer a right of review of 
the assessment before the appellate 
board —Toone v City of Camden, 22 
A 2d 351, 19 NJMisc COO. 

37. Md—Wasena Housing Corp. v. 
Levay, 52 A.2d 903, 188 Md. 383. 

Waiver 

The statutory provision requiring 
lower boards of taxation to hold 
hearings on appeals to such board 
is for the protection of the parties 
only, and may be waived by a party 
appellant, and hence taxpayer's fail¬ 
ure to do more than file a proper 
and timely petition of appeal to 
lower board would not bar taxpayer's 
right to appeal from lower board's 
decision to appellate board on ground 
of failure to prosecute appeal to the 
lower board.—Pope v. Borough of 
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Red Bank. 19 A.2d 208, 19 N.J.Misc. 
383. 

38. N J —Hackensack Water Co. v. 
Division of Tax Appeals, 65 A.2d 
828. 2 N J 157. 

39. N.J.—Pope v. Borough of Red 
Bank, 19 A.2d 208, 19 N.J Misc 
383. 

Dismissal for lack of Jurisdiction 

N J —North Bergen Tp. v. Hacken¬ 
sack Water Co, 65 A.2d 903, 26 
N J Misc 6, certiorari dismissed in 
part, reversed in part on other 
grounds Hackensack Water Co. v 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 A 
2d 187, 137 N J Law 599, reversed 
in part on other grounds 65 A 2d 
828, 2 NJ 157. 

Res judicata 

Where city appealed to county 
board of taxation from action of 
board In reducing taxpayers* assess¬ 
ment, and taxpayers appealed for a 
further reduction, whether assess¬ 
ment was too low did not become res 
judicata by city’s failure to appeal 
from action of board in dismissing 
taxpayers' appeal so as to bar city’s 
appeal from action of board in dis¬ 
missing city’s appeal.—Union City 
v. Capitol-Theatre Amusement Co. 
57 A 2d 226, 26 NJ.Misc. 102. 

40. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N.W. 
2d 292, 217 Minn. 64. 

41. N J —Borough of Oradell v. 
State Board of Tax Appeals, 13 A. 
2d 479, 125 N J Law 37—Toone v. 
City of Camden, 22 A.2d 351, 19 N. 
J.Misc. 600—Pope v. Borough of 
Red Bank, 19 A.2d 208, 19 NJ.Misc. 
383. 

Failure to rale# question of laek 
of jurisdiction before the lower 
board, does not preclude raising that 
question in the appellate board.— 
McMichael v. Horay, 100 A. 205, 90 
N.J.Law 142—Borough of North Ar¬ 
lington v. Rivervlew Gardens, Sec¬ 
tion One, 55 A.2d 303, 25 N.J.Mlsc. 
466. 
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be void for want of jurisdiction. 4 * The reviewing 
board has no right to pass on constitutional ques¬ 
tions, 43 and it has no jurisdiction to determine the 
constitutionality of statutes, 44 but it may have the 
right to interpret statutes in accordance with prin¬ 
ciples laid down by the courts. 46 In a proper case, 
where authorized by statute, the appellate board may 
increase, 46 reduce, 47 vacate, 48 or correct 49 an as¬ 
sessment. Mere defects in the proceedings below, 
including refusal to conduct the hearing properly, 


constitute irregularities or errors within the terms 
of a statute authorizing the reviewing board to cor¬ 
rect the tax, 60 and, under such a statute, the ap¬ 
pellate board may determine the sum for which the 
property or the taxpayer is legally liable. 61 

Persons entitled . Under some statutes, any tax-' 
payer or taxing unit feeling aggrieved by the ac¬ 
tion of a subordinate tax board or officer has the 
right to appeal from such action to the appellate 
board. 62 Such statutes ordinarily authorize an ap- 


42. NJ —Borough of Oradell v. 
State Board of Tax Appeals, 13 A. 
2d 479, 125 NJ.4w 27. 

43. U.S.—Hillsborough Tp., Somer¬ 
set County, N. J., v. Cromwell, N 
J, 66 SCt 445, 326 US 620, 90 
L Ed. 358. 

N.J —Schwartz v. Essex County 
Board of Taxation, 28 A.2d 482, 
129 N J.Law 129, affirmed 32 A.2d 
354, 130 N J Law 177. 
federal Constitution 

Whether assessments violated fed¬ 
eral Constitution was beyond pur¬ 
view of state board of tax appeals. 
—Duke Power Co v. Hillsborough 
Tp., Somerset County, 26 A 2d 713, 
20 N.J.Misc. 240, reversed on other 
grounds Duke Power Co v. State 
Board of Tax Appeals, 30 A 2d 416, 
129 N J Law 449, affirmed 36 A 2d 
201, 131 N.J.Law 275. 

44. NJ —Essex County Park Com¬ 
mission v. City of Newark, 26 A.2d 
796, 20 NJMisc 325, affirmed Es¬ 
sex County Park Commission v. 
State Board of Tax Appeals, 29 A. 
2d 739, 129 N.J Law 336 

Ohio.—National Distillers Products 
Corp. v. Glander, B T.A-, 72 N E 
2d 592. 

Appellate board should construe 
statutes so as to avoid constitu¬ 
tional objections thereto, if possible. 
—Gulf Refining Co. v. Evatt, B.T A., 
71 NE.2d 492, affirmed 74 NE.2d 351, 
148 Ohio St. 228. 

43. NJ—-City of Hoboken v. Kelly, 
32 A.2d 710, 21 N.J.Misc. 193 

46. Mich —Hudson Motor Car Co. v. 
City of Detroit, 275 N.W. 770, 282 
Mich. 69 

Minn—Village of Aurora v. Commis¬ 
sioner of Taxation, 14 N.W,2d 292, 
217 Minn 64. 

Mont —State ex rel. State Board of 
Equalization v. Jacobson, 86 P.2d 9, 
107 Mont 461. 

61 C.J. p 833 note 26. 

Power dependent on statute 
Power of state board of equaliza¬ 
tion to Increase individual tax as¬ 
sessment depends wholly on statute. 
—Beveridge v. Baer, 241 N.W. 727, 59 
S.D. 563, 84 AL R. 189. 
failure to disolose assets 
Where principal owner and man¬ 
ager of corporation contesting an as¬ 


sessment on cross-examination by 
city's counsel refused to state defi¬ 
nitely that notes and loans receivable 
and corporate stock, which corpora¬ 
tion's income tax returns stated 
that it owned, were not assets of cor¬ 
poration on assessing date, its books 
were not produced, and witness could 
not remember debtors' names, such 
assets would be added to the corpo¬ 
ration's admitted assets on such date 
for the purpose of determining the 
amount of the assessment —Joseph 
Meltzer, Inc, v Jersey City, 32 A 
2d 328, 21 N.J.Misc. 154 

47. Mich —Hudson Motor Car Co v 
City of Detroit, 276 N W. 770, 282 
Mich 69. 

Minn.—Village of Aurora v. Commis¬ 
sioner of Taxation, 14 NW2d 292, 
217 Minn. 64 

Mont.—State ex rel State Board of 
Equalization v. Jacobson, 86 P.2d 
9, 107 Mont. 461. 

61 C.J. p 833 note 27. 

Personal property assessment bas¬ 
ed mainly on accounts receivable 
purchased and held for liquidation by 
taxpayer will not be reduced where 
the valuation does not appear exces¬ 
sive by the criterion of prices paid 
by the taxpayer in the original pur¬ 
chase of such accounts—Continental 
Purchasing Co. v City of Newark, 12 
A 2d 133, 18 N.J Misc. 204. 

Approval of redaction 

Judgment of state equalization 
board disapproving report of tax 
commission which reduced assess¬ 
ment, and attempting to make fur¬ 
ther reduction, was essentially ap¬ 
proval of reduction, which therefore 
became Anal.—State ex rel. City of 
St. Louis v. Caulfield, 62 S.W 2d 818, 
333 Mo. 270. 

48. Utah.—Board of Equalization of 
Kane County v. State Tax Com¬ 
mission of Utah, 50 P.2d 418, 88 
Utah 219, rehearing denied 54 P 2d 
1214, 88 Utah 228. 

61 C.J. p 833 note 2S. 

49. Iowa.—State ex rel. Iowa State 
Board of Assessment and Review 
v. Local Board of Review of City 
of Des Moines, 283 N.W. 87, 225 
Iowa 855. 

N.J.—Duke Power Co. v. Hillsbor¬ 
ough Tp., Somerset County, 26 A.2d 
713, 20 N.J.Misc. 240, reversed on 
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other grounds Duke Power Co v 
State Board of Tax Appeals, 30 A 
2d 416, 129 N J Law 449, affirmed 
36 A.2d 201, 131 N J Law 276. 

N Y.—Burrell v Lynch, 85 N.Y.S 2d 
705. 274 App Div 1083 
Pa—Appeal of Hagan, Com PI, 44 
Mun L R 28, 100 Pittsb Leg J. 73. 
Utah—Board of Equalization of 
Kane County v State Tax Com¬ 
mission of Utah, 50 P 2d 418, 88 
Utah 219, rehearing denied 64 P 
2d 1214, 88 Utah 228 
Power to review and set aside de¬ 
cisions of the lower board implies a 
power to correct erroneous determi¬ 
nations —Town of West Orange v 
State Board of Tax Appeals, 180 A 
770, 115 N J Law 396, affirmed 184 A 
735, 116 N J Law 414, followed in 
City of Long Branch v. State Board 
of Tax Appeals, 184 A. 735, 116 N J 
Law 506. 

Ownership of mine 

Where mine was erroneously as¬ 
sessed to owner of surface devoted 
to other than mining purposes, the 
appellate board should order mine 
assessed to true owner—Musselshell 
County v. Morris Development Co., 11 
P 2d 774, 92 Mont 201. 

50. N J —Duke Tower Co v. Hills¬ 
borough Tp, Somerset County, 26 
A 2d 713, 20 N.J Misc. 240, revers¬ 
ed on other grounds Duke Power 
Co. v State Board of Tax Appeals, 
30 A 2d 416, 129 N J.Law 449, af¬ 
firmed 36 A.2d 201, 131 N.J.Law 
276. 

51. N.J.—Duke Power Co. V. Hills¬ 
borough Tp. Somerset County, 26 
A 2d 713, 20 N.J Misc 240, reversed 
on other grounds Duke Power Co 
v. State Board of Tax Appeals, 30 
A 2d 416, 129 N J.Law 449, affirm¬ 
ed 36 A.2d 201, 131 N.J Law 275. 

52. Wash.—State ex rel. Weyerhaeu¬ 
ser Timber Co. v. State Tax Com¬ 
mission, 63 P.2d 494, 189 Wash. 66. 

Undervaluation and overassessment 
The legislature intended by statute 
authorizing appeals to board of tax 
appeals from determination of com¬ 
missioner of taxation to give munici¬ 
palities a full opportunity to have 
issue of undervaluation considered 
by board, and that taxpayers, if they 
so desired, could, by cross appeal, 
have any claim of overassessment 
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peal only by a taxpayer who is owner of the prop¬ 
erty involved in the record, and who has a direct 
pecuniary interest in the subject matter; 58 but, 
where it is the statutory duty of the appellate board 
to receive all complaints as to property liable to 
taxation and investigate them, an individual tax¬ 
payer may request the appellate board to review an 
assessment of the property of another taxpayer and 
reassess such property. 54 Political subdivisions such 
as municipalities have such right of appeal to a 
higher board as is conferred by statute, 55 and, where 
no appeal to a subordinate board is provided for, 
they may have the right to appeal directly to the 
appellate board. 55 

c. Proceedings 

An appeal to an appellate board may be taken only 


on compliance with all statutory requirements, and the 
Jurisdiction of the board can be Invoked only on timely 
complaint of someone manifestin') a right to do so. The 
appellate board hears the matter de novo, and its deci¬ 
sion ordinarily la conclusive and not subject to collateral 
attack. 

Since the right of appeal to an appellate board 
from the action of a subordinate board or officer is 
purely statutory, the appellant is required to comply 
with all statutory requirements, 57 and until the com¬ 
plainant performs all the conditions required for an 
appeal under the statute, he is not entitled to a 
hearing and decision. 58 The jurisdiction of an ap¬ 
pellate board can be invoked only on complaint of 
someone manifesting a right to invoke its juris¬ 
diction, 59 and the petition or application for review 
must sufficiently set forth a claim for relief within 
the jurisdiction of the appellate board. 60 Where 


determined —Village of Aurora v 
Commissioner of Taxation, 14 N.W 
2d 292, 217 Minn. 64. 

Retaliatory statute barring a for¬ 
eign corporation from appealing to 
the appellate board from a decision 
imposing excise taxes has no appli¬ 
cation where the state of the for¬ 
eign corporation permits such ap¬ 
peals, to their higher boards, by a 
domestic corporation doing business 
in such foreign state—Commissioner 
of Corporations and Taxation v 
Aetna Life Ins. Co., 104 N E 2d 140, 
328 Mass. 404. 

53. Wash —State ex rel. Weyer¬ 
haeuser Timber Co v. State Tax 
Commission. 63 P 2d 494, 189 Wash 
56 

Appellate board acquires no juris¬ 
diction to increase an assessment 
of property on appeal by owners of 
other property in absence of showing 
of comparative assessments.—Bever¬ 
idge v. Baer, 241 NW. 727, 59 S.D. 
663. 84 A.LE 189. 

54. Mich —Fruehauf Trailer Co. v. 
City of Detroit, 31 N.W.2d 848, 321 
Mich. 11. 

65. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N.W. 
2d 292, 217 Minn. 64. 

Waiver 

(1) City which did not appeal from 
order of county board of taxation re¬ 
ducing realty assessments and pro¬ 
ceeded to collect its annual taxes on 
basis of reduced assessments and 
resulting Increased tax rate waived 
its right to appeal to state board of 
tax appeals —Jersey City v Bettcher, 
84 A.2d 784, 22 N J.Misc 16. followed 
in Applications of Jersey City for 
Increase of Tax Assessments for 
Tear 1943, 34 A.2d 790, 22 N.J.Misc. 
28, appeal dismissed Appeals of Jer¬ 
sey City (1943 Tax Assessments) 44 
A.2d 189. 

(2) Action of city collector in 
sending out tax bills baaed oh tax 


rate and on assessments as revised 
by county board of taxation did not 
constitute a waiver of city's right to 
appeal from action of board In re¬ 
ducing assessment of city assessor.— 
Union City v. Capitol-Theatre 
Amusement Co., 57 A.2d 226, 26 N. 
JMisc 102 

56. N J —Borough of Totowa v Pas¬ 
saic County Board of Taxation, 72 
A 2d 217, 7 N J Super 67, reversed 
on other grounds 75 A 2d 874, 6 N 
J 454. 

57. N J —City of Newark v. Fischer, 
70 A 2d 733, 3 NJ 488, 21 ALR, 
2d 280—Hackensack Water Co v 
Division of Tax Appeals, 65 A.2d 
828, 2 N J 157. 

Payment, pending appeal to state 
board of tax appeals from decision of 
county board of review, of amount 
which will be due by taxpayer if his 
appeal be sustained, is contemplated 
by statute, but payment beyond that 
amount is considered to be voluntary 
—Rice v City of Newark, 40 A.2d 13, 
136 NJ.Eq 63. 

58. N J —City of Hoboken v. Kelly, 
32 A 2d 710, 21 N J Misc. 193. 

61 C J p 833 note 30. 

Conditions precedent held mandatory 
and JurUdiotional 

N.J —City of Hoboken v. Kelly, su¬ 
pra. 

STeoessity of notice 

(1) It has been held that there is 
no necessity of notice to a taxpayer 
of the board's review of assessment 
rolls, where there is no such re¬ 
quirement imposed by Btatute.— 
Fruehauf Trailer Co. v. City of De¬ 
troit, 31 N.W.2d 848, 321 Mich 11. 

(2) It has been also held, however, 
that a statute which authorizes an 
appellate board to raise an individual 
assessment, without providing for 
notice to the taxpayer, is unconsti¬ 
tutional.—Beveridge v. Baer, 241 N. 
W. 727, 69 S.D. 563, 84 A.L.R. 189. 
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59. S D —Food Supply Co v. Pen¬ 
nington County, 236 NW. 284, 58 
SD 321 

61 C J. p 833 note 29. 

Persons entitled to appeal from ac¬ 
tion of subordinate board or offi¬ 
cer, see supra subdivision b of this 
section. 

60. N J —Borough of North Arling¬ 
ton v. Riverview Gardens, Sec¬ 
tion One, 65 A.2d 303, 25 N.J.Misc. 
466. 

Petition held sufficient 

N J —Pope v Borough of Red Bank, 
19 A 2d 208, 19 N J Misc. 383—Co¬ 
lonial Life Ins Co of America v. 
Jersey City, 11 A 2d 14, 18 NJ 
Misc. 60. 

Petition held insufficient 

N J.—Borough of North Arlington v. 
Riverview Gardens. Section One, 
55 A 2d 303, 25 N.J Misc. 466. 
Amendment of » petition, to allow 
complainant to allege a new ground 
for reversal which was never pre¬ 
sented and considered by the lower 
board, will be refused —Hackensack 
Water Co. v. North Bergen Tp, Hud¬ 
son County, 73 A 2d 597, 8 N J.Super 
139. 

Motion to dismiss 

(1) Motion to dismiss a petition of 
appeal, which does not reach any 
question of law which it purports to 
present, but sets up matter going to 
the merits, must be denied—Com¬ 
missioner of Corporations and Taxa¬ 
tion v. Aetna Life Ins. Co., 104 N.B. 
2d 140, 328 Mass. 404. 

(2) A petition of appeal died by 
a taxing district with extraneous 
matter will not be dismissed on mo¬ 
tion, where such matter can be treat¬ 
ed as surplusage and it sufficiently 
clearly appears from the petition 
what the real relief sought is, and 
the departure from the rules of the 
board is not fatal to board's jurisdic¬ 
tion or prejudicial to taxpayer.—Co¬ 
lonial Life Ins. Co. of America v. 
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the complainant withdraws his petition ot appeal, the 
board has no power to revest itself With ' jurisdic¬ 
tion by reinstating the appeal. 61 The proceeding 
for review must be instituted within the time pro¬ 
vided therefor by statute, 62 and the appellate board 
can exercise its power to alter assessments only 
at and within the time prescribed. 63 The subordi¬ 
nate board or officer may be a party to the proceed¬ 
ing to review its or his determination with no 
greater or lesser rights than those afforded the 
taxpayer. 64 

Where so required by statute, the appellate board 
must hear and determine all appeals promptly and 
with due diligence, 66 and it may deny an adjourn¬ 


ment where no substantial reasons for postpone¬ 
ment are shown. 66 Ordinarily the appellate board 
hea^s the matter before it de novo> 67 and thp ap¬ 
peal brings the entire assessment de novo before the 
appeJBate board, and not merely a special aspect 
thereof to which the lower board may have con¬ 
fined its attention. 68 The action of the subordinate 
board or officer is not controlling, 69 and the appellate 
board is privileged to use its own knowledge and 
judgment in the appraisement of property. 70 There 
exists, however, a presumption in favor of the 
tax assessment made by the local taxing authority, 71 
and the burden is on the complaining party to prove 
that the assessment is erroneous; 72 but the weight 


Jersey City, 11 A.2d 14, 18 N.J.Misc 

60. 

61. N J —City of New Brunswick v 
Upsilon Chapter of Delta Phi Fra¬ 
ternity of Rutgers University, 11 
A.2d 430, 18 NJ.Misc. 470. 

62. Ind—Cody v. Board of Com’rs 
of Elkhart County, 183 NE. 404, 
204 Ind 87. 

Mass.—E B Horn Co v. Assessors 
of Boston. 74 N E 2d 421, 321 Mass. 
679—Wynn v Board of Assessors 
of Boston, 183 N.E. 528, 281 Mass. 
245. 

Mich—Detroit Edison Co v City of 
Detroit, 298 N.W. 290, 297 Mich. 
583. 

N.J—City of Newark v. American 
Realty & Inv. Co., 58 A.2d 856, 
26 NJMisc. 238. 

Fatal defect 

A failure to hie a petition of appeal 
to division of tax appeals within 
statutory period is a fatal jurisdic¬ 
tional defect, and the division may 
determine, sua sponte, whether filing 
of appeal has been timely—Poll v. 
City of Plainfield, 53 A.2d 366, 25 
N.J.Misc. 325. 

Time provision cannot be waived by 
oonsent 

N.J.—Appeals of Jersey City (1943 
Tax Assessments), 44 A.2d 189, 23 
N.J.Misc 311. 

Amendment of a petition setting 
up a new ground for reversal will 
not be permitted after the time has 
expired for bringing the proceeding 
—Hackensack Water Co. v. North 
Bergen Tp, Hudson County, 73 A.2d 
597, 8 N.J Super *39. 

Appeal held timely 
N.J.—Borough of North Arlington 
v. Riverview Gardens, Section One, 
66 A.2d 886, 26 N.J.Misc. 72. 

63. Ind.—Cody v Board of Com’rs of 
Elkhart County, 183 N.E. 404, 304 
Ind. 07. 

61 C.J. p 033 note 31. 

XnplratloA of the time limitation 
prevents the appellate board from 
Initiating a proceeding to review* on 


its own motion.—Detroit Edison Co 
v. City of Detroit. 298 N.W. 290. 297 
Mich. 583. 

64. Wls.—City of Kaukauna v. Wis¬ 
consin Dept, of Taxation, 26 N.W 
2d 637, 250 Wis. 196. 

66. N.J.—George A. Fuller Co v. 
Jersey City, 29 A.2d 720, 21 N J 
Mlsc. 38. 

Abatement 

Appeal to tax commission from de¬ 
cision of county board of review on 
complaint as to valuation made by 
auditor for period of six years was 
not abated by payment of taxes for 
one year pending hearing of com- 1 
plaint.—Heuck v Devou, 197 NE 
374, 49 Ohio App. 478. 

66. N J.—George A. Fuller Co. v. 
Jersey City, 29 A.2d 720, 21 N.J. 
Mlsc. 38. 

67. N.J.—Riverview Gardens, Sec¬ 
tion One v. Borough of North Ar¬ 
lington, 87 A.2d 425, 9 N.J. 167— 
Hackensack Water Co. v North 
Bergen Tp., Hudson County, 73 A 
2d 597, 8 N.J. Super. 139—North 
Bergen Tp. v. Hackensack Water 
Co., 55 A.2d 903, 26 NJMisc. 6, 
certiorari dismissed in part, re¬ 
versed in part on other grounds 
Hackensack Water Co. v. Division 
of Tax Appeals, State Dept, of Tax¬ 
ation & Finance, 61 A.2d 187, 137 
N.J.Law 599, reversed in part on 
other grounds 65 A 2d 828, 2 N.J. 
157—Pope v. Borough of Red Bank, 
19 A.2d 208, 19 N.J.Misc. 383. 

68. NJ.—Pope v. Borough of Red 
Bank, supra. 

69. Mich.—Hudson Motor Car Co. v. 
City of Detroit, 276 N.W. 770, 282 
Mich. 69, 118 A.L.R. 1472. 

70. N.J.—Hackensack Water Co. v. 
Borough of Haworth, 17 A.2d 827, 
19 N.J.Misc. 217—City of Bayonne 
v. State Board of Tax Appeals, 178 
A. 177, 13 N.J.Misc. 334. 

71. N.J.—Riverview Gardens, Sec¬ 
tion One v. Borough of North Ar¬ 
lington, 87 A. 2d 425, 9 N.J. 167— 
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Harborside Warehouse Co., Inc., v. 
Jersey City, 25 A 2d 291, 128 NJ. 
Law 263, affirmed 28 A.2d 91, 129 
N J Law 62—City of Plainfield v. 
State Board of Tax Appeals, 20 A. 
2d 651, 127 N.J.Law 5—New Jersey 
Bell Telephone Co. v. Newark, 193 
A 844, 118 N.J Law 490—Newton 
Trust Co. v. Atwood, 71 A 110, 77 
NJ.Law 141. 

Ohio.—Board of Tax Appeals v. Zan- 
gerle, 5 Ohio Supp 246. 
Presumption as evidential 

It has been held, however, that 
on a hearing de novo, there was no 
presumption which was evidential 
that the valuation fixed by the coun¬ 
ty board of taxation was the true 
value of the property.—City of Pat¬ 
erson v. Baker, 139 A. 605, 6 N.J. 
Mlsc. 1096—61 C.J. p 833 note 34. 
Presumption held inapplicable 

(1) Where the lower board affirm¬ 
ed an assessment for one year, but 
reduced the valuation of the same 
realty for the next year, even though 
the parties conceded that the value 
of the realty was the same for both 
years —Hackensack Water Co. V. 
Borough of Haworth, 17 A.2d 827, 19 
N.J.Misc. 217. 

(2) Where the appellate board re¬ 
stored an assessment reduced by the 
lower board for three successive 
years and the lower board entered 
a similar reduction for the next suc¬ 
ceeding year —City of Hoboken v. 
Morris & Essex R. Co., 17 A.2d 605, 
19 N.J.Misc. 100. 

78. N.J.—Riverview Gardens, Sec¬ 
tion One v. Borough of North Ar¬ 
lington, 87 A.2d 425, 9 N.J. 167- 
City of Plainfield v. State Board 
of Tax Appeals, 20 A.2d 651, 127 
N.J.Law 6—Newton Trust Co. v. 
Atwood, 71 A. 110, 77 N.J.Law 141. 

Appellate board properly dismissed 
appeal and affirmed the lower board’s 
reduction of assessment against im¬ 
provements on land, in absence ot 
evidence as to the value of such im¬ 
provements^—City /of Newark v, Tim¬ 
er, 170 A. 37, 12 N.J.Misc. 125. 
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of the presumption is overcome where on the hear¬ 
ing before the appellate board sufficient competent 
evidence is presented to enable the board to deter¬ 
mine the true valuation of the property, 78 and where 
the record on appeal by the taxpayer to the board 
of tax appeals from an order of the tax commis¬ 
sioner contains substantial evidence supporting the 
claim of the taxpayer, the order of the commis¬ 
sioner, in order to be sustained, must be supported 
by something more than a mere presumption in its 
behalf. 74 In determining whether an assessment of 
certain property is discriminatory against a town¬ 
ship, the appellate board must assume that land 
values were uniformly assessed as required by 
law. 76 

Ordinarily the appellate board determines the 
questions before it on the record and the evidence 
presented to it. 79 Competent evidence bearing on 
the question of valuation or other matters m issue 
is admissible, 77 but immaterial or irrelevant evi¬ 
dence is inadmissible 78 Under some statutes, the 


record certified to the board of tax appeals on ap¬ 
peal from the decision of an inferior officer assessing 
property for taxation is given full importance as if 
the evidence were heard anew 79 The findings or 
determination of the appellate board must be sup¬ 
ported by sufficient evidence. 89 The appellate board 
may not consider a charge of discrimination in 
assessments where no attempt is made to prove the 
charge. 81 In a proceeding to review an assessment 
of omitted property, where there is no issue raised 
as to its true value, the appellate board will accept 
its face value as being correct, 82 and where no 
proof is offered in rebuttal of the taxpayer’s con¬ 
tention that certain property was of no actual value, 
the board will accept the taxpayer’s proof at face 
value and disregard the item. 83 

As an inferior statutory tribunal, an appellate 
board must follow an adjudication by an upper 
court which specifically disposes of the precise situa¬ 
tion before the board, rather than debatable in¬ 
ferences from decisions not treating the point, 84 


73. N J —Rlverview Gardens, Sec¬ 
tion One v Borough of North Ar¬ 
lington, 87 A 2d 425, 9 N J. 167. 

74. Ohio.—Bloch v Glander, 86 N.E. 
2d 318, 151 Ohio St 381. 

75. N J —North Bergen Tp v 
Hackensack Water Co , 55 A 2d 903, 
26 N J Misc 6, certiorari dismissed 
in part, reversed in part on other 
grounds Hackensack Water Co. v 
Division of Tax Appeals, State 
Dept of Taxation & Finance, 61 
A 2d 187, 137 N J.Law 599, reversed 
in part on other grounds 65 A. 2d 
828. 2 N.J. 157—Appeals of Jersey 
City. 49 A 2d 26, 24 N J Misc. 315 

76. Ohio.—Diamond Alkali Co. v. 
County Board of Revision, Lake 
County. B.T.A., 98 N.E.2d 95. 

77. Ohio —-Provident Sav. Bank & 
Trust Co. v. Tax Commission, 2 
Ohio Supp 268. 

61 C.J. p 838 note 85. 

Particular evidence held admissible 

(1) Proof of the net return of com¬ 
mercial property involved—Colonial 
Life Ihs. C6. of America v. Jersey 
City, 11 A.2d 14, 18 N.J Misc. 60. 

(2) Evidence of rentals as an in¬ 
dex of value.—Colonial Life Ins Co 
of America v. Jersey City, supra. 

(3) Evidence with respect to vol¬ 
untary sales of other realty in the 
Immediate neighborhood within & 
reasonable time before and after date 
of assessment.—Atlantic City v. 
State Board of Tax Appeals, 9 A.2d 
702, 123 N.J.Law 464. 

78. N.J.—City of Plainfield v. State 
Board of Tax Appeals, 20 A 2d 651. 
127 N J.Law 6—City of Hoboken v. 
Morris & Essex R. Co., 17 A.2d 605, 


19 NJ Misc 100—City of Newark v 
Timer, 170 A 37, 12 N J Misc 125 
Ohio—Board of Tax Appeals v. Zan- 
gerle, 5 Ohio Supp. 246. 

79. Ohio—L E. Shunk Latex Prod¬ 
ucts v Evatt, 43 N E 2d 286, 140 
Ohio St 289. 

80. N J —Atlantic City v. State 
Board of Tax Appeals, 9 A.2d 702, 
123 N.J Law 464 

Evidence held suttcient 

(1) To sustain the assessment 

made by the appellate board —Bor¬ 
ough of Hasbrouck Heights v. State 
Board of Tax Appeals, 18 A 2d 24. 
125 N J Law 617, affirmed 23 A.2d 
409, 127 N.J Law 562—Hackensack 

Water Co. v. North Bergen Tp, Hud- j 
son County, 73 A.2d 697, 8 N.J.Super 
139 

(2) To overcome presumption of 
law in favor of assessment as revis¬ 
ed by county board of taxation and to 
support increased assessment by di¬ 
vision of tax appeals —Grand View 
Gardens v. Borough of Hasbrouck 
Heights, 81 A.2d 610, 14 N.J.Super. 
167. 

(3) To sustain the Judgment of the 
appellate board in reducing the val¬ 
uation —City of Plainfield v. State 
Board of Tax Appeals, 20 A.2d 651, 
127 N J Law 5. 

(4) To sustain the action of the 
appellate board in affirming the In¬ 
creased assessment by the lower 
board.—Columbia-Bedford Corp. v. 
Jersey City, 51 A.2d 18, 135 N.J.Law 
208. 

(5) To entitle the property owner 
to a reduction of the assessment.— 
Toone v City of Camden, 22 A.2d 
351, 19 N.J.Misc. 600. 
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Evidence held not conclusive 

N J.—Hackensack Water Co. v. Divi¬ 
sion of Tax Appeals, State Dept, of 
Taxation & Finance, 61 A 2d 187, 
137 N J Law 599, reversed in part 
on other grounds 65 A.2d 828, 2 N. 
J 157. 

Presumption 

The state board of equalization in 
a hearing on appeal from decision of 
county board of equalization denying 
reduction of tax assessment acts in a 
quasi-judicial capacity, and the pre¬ 
sumption obtains that its findings 
were justified by the evidence taken 
at the hearing—State ex rel Goza 
v. District Court of Eleventh Judicial 
Dist. in and for Flathead County, 234 
P 2d 463, 125 Mont 296—Internation¬ 
al Business Machine Corp v. Lewis 
and Clark County, 112 P.2d 477, 111 
Mont. 384 

81. N.J —Duke Power Co. v. Hills¬ 
borough Tp, Somerset County, 26 
A.2d 713, 20 N.J.Misc 240, reversed 
on other grounds Duke Power Co 
v. State Board of Tax Appeals, 30 
A.2d 416, 129 N.J Law 449, affirm¬ 
ed 36 A.2d 201, 131 N.J.Law 275. 

89. NJ—Duke Power Co. v. Hills¬ 
borough Tp., Somerset County, 26 
A 2d 713, 20 N J Misc. 240, reversed 
on other grounds Duke Power Co. 
v. State Board of Tax Appeals, 30 
A.2d 416, 129 N.J Law 449, affirmed 
36 A 2d 201, 131 N.J.Law 276. 

83. N.J.—Duke Power Co v. Hills¬ 
borough Tp, Somerset Counity, 26 
A 2d 713, 20 N J.Misc 240 reversed 
on other grounds Duke Power Co. 
v. State Board of Tax Appeals, 30 
A. 2d 416, 129 N J.Law 449. affirm¬ 
ed 36 A.2d 201, 131 N.J.Law 275. 

84. N.J.—Duke Power Co. v. Hills- 
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and in interpreting statutes, it is bound by the prin¬ 
ciples laid down by the courts in cases dealing with 
the subject. 85 However, in fixing tax assessments, 
an appellate board is not bound to accept the as¬ 
sessed valuation determined by the courts in a 
prior litigation, even though no change has oc¬ 
curred since then, as an assessment for each year 
is deemed to be separate. 86 Statutory provisions, 
which are applicable to tax years preceding their 
enactment as well as to tax years subsequent thereto, 
may be considered by the appellate board even 
though such provisions were not in effect at the time 
the return of the taxpayer was filed. 87 In valuing 
street railroad property the statutory method pre¬ 
scribed should be followed. 88 

The appellate board in granting relief is limited 
to the scope of the application on appeal. 89 In a 
proper case, the appellate board may affirm the 
determination of the inferior board or officer, 90 
dismiss the appeal, 91 or remand the case for fur¬ 
ther determination 92 The appellate board has been 
held to have no power to reopen a judgment entered 
after it has held a hearing and arrived at a deter¬ 
mination. 93 Under some statutes the appellate 
board, being the final arbiter of value for taxing 
purposes, determines value conclusively, 94 and the 


order or judgment of the appellate board is im¬ 
mune to collateral attack, to the same extent as 
judicial decisions. 95 So the valuation fixed by the 
appellate board is conclusive on a political sub¬ 
division, not only for the purpose of levying and 
assessing state and county taxes, but for all other 
purposes of local or general taxation; 96 and the 
judgment of the board is conclusive as to valua¬ 
tion for the assessment year and for such other time 
as may be provided for by statute. 97 However, the 
determination of the appellate board as to valua¬ 
tion for a particular year is not conclusive as to 
valuation for a subsequent year where a statute does 
not provide otherwise. 98 

§ 547. Review by Courts 

Review by the courts of the decisions of official 
boards or officers with respect to the review and 
correction of assessments is considered infra §§ 548- 
559. The jurisdiction and powers of courts to re¬ 
view and correct assessments generally are con¬ 
sidered infra §§ 561-565, and particular proceedings 
for such review include appeal from the assessment, 
infra § 566, certiorari, infra §§ 567-580, mandamus, 
infra § 581, injunction infra § 582 and actions to 
reduce or vacate assessments infra §§ 583, 584. Ju- 


borough Tp, Somerset County, 26 
A.2d 713. 20 N.J Misc 240, reversed 
on other grounds Duke Power Co. 
v. State Board of Tax Appeals, 30 
A.2d 416, 129 N.J.Law 449, affirmed 
36 A 2d 201, 131 N.J Law 276 
85. N.J —City of Hoboken v. Kelly, 
82 A.2d 710, 21 N.J Mlsc 193. 

85 . N J.—Hackensack Water Co. v 
Division of Tax Appeals, State 
Dept, of Taxation & Finance, 61 
A 2d 187, 137 N.J.Law 699, revers¬ 
ed in part on other grounds 65 A 2d 
828, 2 N.J. 157. 

87. Ohio—Gulf Refining Co. v. Ev- 
att, 74 NE 2d 351, 148 Ohio St 228 

88 . N.J.—Trenton & Mercer County 
Traction Co. v. State Board of Tax¬ 
es and Assessment, 103 A. 413, 91 
N J Law 511. 

61 C.J. p 833 note 33. 

89. NJ.—City of Newark v. Timer, 
170 A. 37, 12 N.J.Mlso. 126. 

61 C.J. p 833 note 36. 

Question before county board 
The scope of inquiry presented to 
board of tax appeals on an appeal 
from decision of a county board of 
revision with respect to taxable val¬ 
uation of real property is limited by 
question which was before county 
board of revision on complaint filed 
with it.—Brudno v. Cuyahoga County 
Board of Revision,, 6 Ohio Supp. 109. 

90. N.J.—MacPheraon v. Jersey 

City, XI A.2d 804, 19 N.J.Mlsc. 139. 


91. Ohio—Swetland Co v Evatt, 37 
N.E 2d 601, 139 Ohio St 6. 

93. Ohio —Diamond Alkali Co v 
County Board of Revision, Lake 
County, BTA, 98 N E 2d 96. 

93. N J.—City of New Brunswick v 
Upsilon Chapter of Delta Phi Fra¬ 
ternity of Rutgers University, 11 
A.2d 430, 18 N J Misc. 147 

94. Mich —Hudson Motor Car Co. v 
City of Detroit, 276 NW. 770, 282 
Mich 69 

N.C—Belk’s Dept Store v. Guilford 
County, 23 S E 2d 897, 222 N.C, 441. 
Subject to decision of oourt 

Under the statute, the valuation of 
realty fixed by the state department 
of taxation is final unless modified 
or set aside by decision of court on 
ground that reassessment by the de¬ 
partment of taxation was excessive 
or irregular—Burling v. Village of 
Green Lake, 20 N.W.2d 717, 248 Wis. 
103. 

Statute held inapplicable 

Statute providing for conclusive¬ 
ness of final judgment rendered by 
division of tax appeals was Inap¬ 
plicable to assessments of munici¬ 
pal watershed lands when no appeal 
was taken to division of tax appeals 
—City of Newark v. West Milford 
Tp., Passaic County, 88 A.2d 211, 9 
N.J1 295. 

95* Idaho.—Utah Oil Refining Co. v. 
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Hendrix, 242 P.2d 124, 72 Idaho 
407. 

90. Mich—Hudson Motor Car Co. v. 
City of Detroit, 275 N.W. 770, 282 
Mich. 69. 

97. N J —Riverview Gardens, Sec¬ 
tion One v. Borough of North Ar¬ 
lington, 87 A 2d 426, 9 N.J. 167. 

98. N J.—Riverview Gardens, Sec¬ 
tion One v Borough of North Ar¬ 
lington, supra. 

Bight to file complaint 

The action of board of tax appeals 
in determining taxable valuation of 
real property for year involved in 
appeal from decision of a county 
board of revision with respect to 
valuation of property does not affect 
duty of taxing authorities to assess 
property for subsequent year at a 
valuation which, in judgment of au¬ 
thorities, will represent true value 
of property for subsequent year, and, 
on determination of such valuation 
by county auditor or county board 
of revision acting under its revisory 
powers, taxpayer may file complaint 
as to assessed valuation of property 
for such year and present complaint 
for hearing before county board of 
revision, even though he has volun¬ 
tarily paid full amount of taxes on 
property for preceding year on same 
tax valuation.—Brudno v. Cuyahoga 
County Board of Revision, 6 Ohio 
Supp. 109. 
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dicial proceedings to assess omitted property are 
discussed infra § 565. Review of the action of 
boards or officers in equalization proceedings is 
discussed supra §§ 496, 504. 

Examine Pocket Parts for later cases. 

§ 548. - Nature and Existence of Rem¬ 

edy; Appeal; Certiorari 

a. In general 

b. Review of reviewing court 

a. In General 

A person injured by the orders of s reviewing board 
or officer made without fraud or malice has In general 
only such remedy as the statutes may afford, but Judicial 
review by appeal, certiorari, petition in error, or direct 
proceeding may be authorized in some circumstances. 

A person injured by the orders of a reviewing 
board or officer, made without fraud or malice, has 
in general only such remedy as the statutes may 


afford.* 9 Judicial review is authorized in some cir¬ 
cumstances, 1 and the general rule that the discre¬ 
tionary power vested in public boards or officers 
cannot be reviewed by the court does not mean that 
an aggrieved taxpayer is precluded from showing 
fraud or other unlawful act or proceeding by public 
boards and officers when such acts are properly 
pleaded. 2 It has been broadly held that an ag¬ 
grieved taxpayer may resort to the courts for relief 
only where the tax board has proceeded in an arbi¬ 
trary or fraudulent manner, or employed a funda¬ 
mentally wrong principle of assessment or wrong 
method of arriving at a valuation of the property, 
or where its valuation was so grossly in error as to 
be inconsistent with any exercise of honest judg¬ 
ment. 3 

Appeal. Generally, no appeal lies from the deci¬ 
sion of a reviewing board or officer, 4 unless by 
statutory or constitutional provisions such appeal 
is authorized to be taken to designated courts. 5 


99. Mont—State v. Stewart, 297 P. 
476, 89 Mont. 257 

Objections to application for judg¬ 
ment 

The question whether state tax 
commission's decision that certain 
railroad property is nonoperating or 
noncarrier property, taxable by lo¬ 
cal assessing officers, is void cannot 
be raised by objection in county 
court to county collector's applica¬ 
tion for judgment against railway 
company for nonpayment of taxes on 
such property, as decision may be 
binding, even though erroneous and 
reversible by proceeding in manner 
required by law —People ex rel 
Brenza v. Chicago & N. W. Ry. Co., 
103 N.E.2d 85, 411 Ill 85. 

Omitted property 

It has been held, however, that 
taxpayer had common-law right to 
have court pass on legality of actions 
of officers of sovereign with respect 
to assessment of omitted property.— 
Johnston v. State, 10 N.E 2d 40, 212 
Ind. 375. 

X. Mich —Pruehauf Trailer Co. v 
City of Detroit, 38 N.W.2d 899, 325 
Mich. 407. 

9 . Mont.—International Business 
Machine Corp v. Lewis and Clark 
County, 112 P.2d 477, 111 Mont. 
384. 

Taxpayer may obtain relief in 

court from tax assessment on proof 
of fraud in fixing value, or that 
value was fixed arbitrarily and ca¬ 
priciously, or that law under which 
taxing officers were operating was 
invalid—Peden v. Board of Review 
of Cass County, 195 N.E. 87, 208 Ind. 
215. 

8. Mont -—International Business 
Machine Corp. v. Lewis and Clark 


County, 112 P.2d 477, 111 Mont 
384. 

4. Kan —In re Chicago, R I. & P 
Ry Co, 37 P 2d 7, 140 Kan. 465 

Mo—Ferguson v. Board of Equaliza¬ 
tion of Madison County, 164 SW 
2d 925, 350 Mo 122 

Pa—Commonwealth v. National 
Steel Corp , Com PI, 60 Dauph Co 
299, 9 Law L .T. 18. 

61 C J. p 834 note 43 
Appeal from assessment see infra 8 
566. 

Appellate jurisdiction of supreme 
court cannot be exercised on taxpay¬ 
er's appeal challenging validity of 
finding of board of appeals in deny¬ 
ing exemption from taxation to real¬ 
ty. since board of tax appeals and 
state tax commission are administra¬ 
tive bodies, and there can be no ap¬ 
peal from nonjudiclal branch of ad¬ 
ministrative arm of government to 
supreme court; portions of statute 
giving state tax commission right 
to apply to supreme court for order 
annulling decision of board of ap¬ 
peals, and to appeal to supreme court 
In behalf of aggrieved property own¬ 
er, were held void as providing for 
direct appeals to supreme court from 
findings of nonjudicial body—North 
Chicago Hebrew Congregation v. 
Board of Appeals of Cook County, 
193 NE. 519, 358 Ill. 549. 

State equalization board 

No court has appellate jurisdiction 
to review the findings of the state 
tax equalization board—Glen Alden 
Coal Co. v. O’Neil, 79 A.2d 645, 367 
Pa. 63—School Diet, of Newport Tp 
In Luzerne County v. State Tax 
Equalization Board, 79 A.2d 641, 366 
Pa. 603. 

5. Ala.—Ex parte State ex rel. At¬ 
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torney General, 39 So 2d 669, 252 
Ala. 149 

Iowa —Younker Bros v Zirbel, 12 
N W 2d 219, 234 Iowa 269, 151 A. 
L.R 542 

Ky —Breathitt County Board of 
Sup'rs v Ware Cannel Coal Co., 
179 SW.2d 225. 297 Ky 117 
Mass —Codman v Assessors of 
Westwood, 35 N E 2d 262, 309 Mass. 
433—New England Trust Co. v. 
Assessors of Boston, 33 N.E 2d 268, 
308 Mass. 543. 

Miss —Evans v. Board of Sup'rs, Cal¬ 
houn County, 5 So.2d 2 24, 192 Miss. 
188. 

Neb.—Power v. Jones, 253 N.W. 867, 
126 Neb. 629. 

Ohio.—Willys-Overland Motors v. 
Evatt, 48 N E 2d 468, 141 Ohio St. 
402—Fiddler v. Board of Tax Ap¬ 
peals, 42 N E 2d 151, 140 Ohio Bt. 
34. 

Pa—First Baptist Church of Pitts¬ 
burgh v. City of Pittsburgh, 20 A. 
2d 209, 341 Pa. 568, 134 A.L.R. 1169 
—In re Courlaender’s Estate, 18 
A 2d 494, 143 Pa.Super. 475—Com¬ 
monwealth v. Bell Tel. Co. of Penn¬ 
sylvania. Com PI, 54 Dauph Co. 9 
—Appeal of Sh&mokin Dress Co, 
Com PL, 21 Northumb.Leg J. 254. 
Tex—Board of Equalization of City 
of Fort Worth v. McDonald, Civ. 
App, 113 SW.2d 306, reversed on 
other grounds 129 S.W.2d 1135, 133 
Tex. 521. 

Utah.—In re Budget Builders, Inc., 
229 P 2d 306. 

WVa.—Gilbert v Wyoming County 
Court, 6 S E.2d 808, 121 W.Va. 647. 
61 C.J p 884 note 47. 

Exclusive method 

(1) Right of appeal from decisions 
of the appellate tax board to the su¬ 
preme judicial court is statutory and 
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Provision is sometimes made £pr a further appeal* 
as'-discussed infra' subdivision b of this section, 
Where omitted property, is assessed by a board or 
officer, an appeal lies where provided for by (Stat¬ 
ute. 6 An appeal may be given by implication from 
the statute, 7 but only where the inference that the 
legislature intended to allow it is irresistible. 8 The 
purpose of such appeals is to call into action judicial 
powers to correct grievances at the hands of ad¬ 
ministrative boards charged with the review of as¬ 
sessments, 9 and it has been held that the court in 
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hearing such appeals act* in* % judicial rather 
than in an administrative capacity, 10 although it has 
also been held that the functions of: the court on, 
such review are partly judicial and partly ad¬ 
ministrative. 11 

An appeal should be taken under the provisions 
relating to appeals in cases of taxes rather than 
under other statutes giving appeals from the board 
generally, 12 and should be taken under the latest 
provisions enacted. 13 While under some statutes an 


the exclusive method of reviewing 
any action of the board—Commis¬ 
sioner of Corporations and Taxation 
v. St. Botolph Club, 72 N.E.2d 518. 
321 Mass 269. 

(2) Where a tax is not void ab ini¬ 
tio and legislature has empowered 
administration board to determine 
questions with right of appeal to the 
court* from board’s decisions, such 
remedy of appeal is exclusive.— 
Washburn-Wilson Seed Co. v. Jerome 
County, 138 P.2d 978, 65 Idaho 1. 

(3) Where power to tax appears 
and taxpayer’s complaint is overas¬ 
sessment, remedy Is by appeal to 
common pleas court from action of 
board of revision of taxes, not by 
suit in equity.—Dougherty v. City 
of Philadelphia, 171 A. 583, 314 Pa 
298 

Classification of railroad property 

The proper way for railway com¬ 
pany to question correctness of state 
tax commission's finding that build¬ 
ing leased by company to railway 
express agency was nonoperating or 
noncarrier railroad property, taxable 
by local assessing officers, was by 
appeal to circuit court or filing of 
objections with commission In man¬ 
ner provided by statute or commis¬ 
sion’s rule, not by objection in coun¬ 
ty Court to county collector’s applica¬ 
tion for judgment against company 
for nonpayment of taxes on such' 
property, Un absence of showing that 
commission’s action wa* arbitrary, 
discriminatory, or fraudulent.—Peo¬ 
ple ex reL Brensa v. Chicago & N. W. 
By. Co, 163 N.EJ 2d 85, 411 Ill. 85. 

Property illegally assessed 

Under the statute the procedure for 
appeal to the county boarded from 
the board to the district court ap¬ 
plies not only in the cage of unjust 
or erroneous assessments of assess¬ 
able property but in case assess¬ 
ment of exempt property, double as¬ 
sessment, and property otherwise il¬ 
legally assessed, and, hence, th$ 
court has jurisdiction on appeal simi¬ 
lar to its jurisdiction If relief were 
sought by certiorari on the ground 
that the board had exceeded fta Juris¬ 
diction or abused its discretion.—In 
re Hover Motors, 212 P.2d 99, 120 

com. su.1 


Application of equitable principles 

A prdceeding on appeal from coun¬ 
ty board of equalisation to district 
court as authorized by statute is a 
special statutory proceeding, govern¬ 
ed by equitable principles,—Dolese 
Bros. Co. v. Nichols, 165 P.2d 982, 
196 Okl. 508. 

St*tut. bald v*llfl 

Ind.—State Board of Tax Com’rB v. 
Jay County Farm Bureau Co-opera¬ 
tive Ass'n, 198 N.E 777, 209 Ind 
281. 

(Statute held repealed 

Wash—In re Assessment of Taklma 
Amusement Co, 73 P.2d 619, 192, 
Wash. 174. 

6. Okl.—State v. Chickasha Milling 
Co.. 71 P.?d 981, 180 Okl. 611. 

61 C J p 834 notes 50, 51 
Powers of county court 

Statutes authorizing appeal and 
trial in county court in proceedings 
to assess omitted property were held 
not to violate constitutional provision 
defining powers of county oourt, 
which did not limit legislative au¬ 
thority to confer on such court addi¬ 
tional powers not specifically with¬ 
held.—Chickasha Cotton Oil Co. v. 
Grady County, 58 P.2d 690. 177 Okl. 
240. 

Civil notion 

The absence of formal issues or 
pleadings, alleged lack of adversary 
parties, the manner in which auditor 
makes his assessments, and taking 
of appeal by merely certifying the 
record, as found in special statutory' 
proceeding involving auditor’s as¬ 
sessment of omitted property, are no 
objection to its classification as & 
civil action for purpose of appeal.— 
Johnston v. State, 10 N.E.2d 40, 212 
Ind. 375. 

Where proceeding maintainable 
A tax ferret proceeding to assess 
omitted property of a corporation 
can be maintained only in the coun¬ 
ty of the corporation’s domicile, ’as 
designated by its articles of incor¬ 
poration, or in such other county 
where additional property is em¬ 
ployed* in an independent business 
or investment—State v. "Planters 
Gin Co., 52 P.2d 710, 175 Okl. 886. 
Election of remedy 
In tax ferret proceeding requiring 
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state to elect between remedy, which 
it did not have, to assess moneyed 
capita^ surplus, and undivided prof¬ 
its in years prior to legal removal 
of defendant corporation’s residence 
to county in which proceeding was 
instituted, and a remedy, which it 
did have, to assess physical property 
or personal property, 1 both tangible 
and intangible, which had not been 
assessed for taxation, If such prop¬ 
erty existed in that county, was er¬ 
ror.—State v. Planters Gin Co., su¬ 
pra. 

Method of procedure 

Special statutory provision for ap-, 
peal to circuit court from auditor’s 
assessment of omitted property mere¬ 
ly provides a method of procedure by 
which judicial questions sought to be 
raised may be brought before the 
court.—Johnston v. State, 10 N.E. 2d 
40, 212 Ind 375. 

7. Ala.—Ex parte Howard-Harrison 
Iron Co., 24 So 516, 119 Ala* 484, 
72 Am.S.R. 928. 

61 C.J. p 834 note 58. 

Recognition of right 

The statute providing that pro¬ 
ceedings before the board of equali¬ 
zation and appeals therefrom shall 
be the sole method by which assess¬ 
ments or equalizations shall be cor¬ 
rected or taxes abated recognizes 
the right of appeal from the board 
of equalization in order to abate a 
tax or correct an assessment.—In re 
Moore, 77 P.2d 676, 182 Okl. 880 

8. Idaho.—General Custer Min. Co. 
v. Van Camp, 8 P. 22, 2 Idaho, 
Hasb., 40. 

9. Conn.—Bugbee v. Town of Put¬ 
nam, 96 A. 955, 90 Conn. 154. 

10. Pa.—In re Lehigh & Wilkes- 
Barre Coal Co’s Assessment, 74 A. 
65. 225 Pa. 272. 

61 C.J, p 834 note 56. 

11. W.Va.—Western Maryland By. 
Co. v. Board of Public Works, 21 
S.E.20 683, 124 W.Va. 539. 

18. Miss.—Jennings v* Coahoma 
County, 81 So. 107, 79 Miss, 623. 

13. Okl.—Dolese Broa Co. v. Board 
of Com’rs of Comanche County, 
2 P.2d 955. 151 Okl. >110. 

61 C.J. p 635 note 5& .t 
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appeal operates to stay the collection of a tax, 14 « 
under other statutes the collection is not prevented 
pending the appeal. 16 

Certiorari or writ of review . Ordinarily certi¬ 
orari does not lie to a court to review the order 
of a tax board, 16 but, where the decision of a re¬ 
viewing board or officer in reviewing an assessment 
is judicial in its nature, certiorari or writ of review 
may be a proper remedy to review such decision, 17 
in the absence of other available remedies, 18 al¬ 
though the writ will not lie to review the decisions 
of boards or officers acting in ministerial capacities, 
as discussed infra § 551. Special statutes provid¬ 
ing for the review of an assessment by certiorari 
are limited to a review of an original assessment, 
as discussed infra § 567, and do not authorize a 
review by certiorari of a change in the assessment 
by a reviewing board 19 

Writ of error; petition in error. Under some 
statutes a writ of error 20 or petition in error 21 
is a proper remedy to review the decision of a re¬ 
viewing board or officer. j 

Direct proceedings . Although no appeal or cer- ' 


tiorari lies the action of the board is not rendered 
beyond judicial reach in proper cases. 22 A court 
of equity may take jurisdiction to set aside the 
action of a reviewing board or officer. 22 In some 
jurisdictions, under constitutional provisions, a tax¬ 
payer need not appeal but may bring a direct pro¬ 
ceeding to review the action of a reviewing board 
or officer. 24 

b. Review of Reviewing Court 

An appeal to a higher court from the decision of the 
court on appeal from the decision of a reviewing officer 
or board doee not lie unless such further appeal Is pro¬ 
vided for by statute, but, where no such provision is 
made, an original certiorari to the court reviewing the 
decision of the board will lie. 

Generally, an original certiorari to the court re¬ 
viewing the decision of a reviewing officer or board 
will lie where there is no further appeal provided 25 
Since the writ of certiorari is a discretionary writ, 
an original certiorari will not lie where the record 
does not justify its issuance 26 It has been held 
that the refusal of a writ of certiorari by a court 
to review the determination of a tax board may not 
be judicially reviewed by an appellate court. 27 


14. Ky —Cossar v. Klein, 14 SW.2d 
160, 227 Ky 768 

61 C J p 835 note 59 

15. Pa—H C Frick Coke Co v 
Mt Pleasant Tp. 71 A 930, 222 
Pa 451. 

61 C J. p 835 note 60 

16. Pa—School Dist of Newport 
Tp in Luzerne County v State 
Tax Equalization Board, 79 A.2d 
6 41, 366 Pa. 603 

Certiorari under special statutes to 
review assessment see infra 8$ 
567-580 

17. US—Hillsborough Tp , Somer¬ 
set County, N. J, v. Cromwell, N 
J, 66 SCt 445, 326 U.S. 620, 90 L. 
Ed 358 

Idaho —Woodbury County Taxpayers 
Conference v. Carr, 284 N.W. 122, 
226 Iowa 204. 

Ill.—People ex rel. Brenza v. Chica¬ 
go & N. W. Ry. Co., 103 N.E.2d 
85, 411 Ill. 86. 

N.J.—Jersey City v. Division of Tax 
Appeals in State Dept, of Taxa¬ 
tion and Finance, 48 A,2d 832, 134 
N.J.L&W 454—American Grocery 
Co. v. A & W Wine & Liquor Corp., 
36 A.2d 757, 131 N J Law 383— 
Schwarts v. Essex County Board 
of Taxation, 32 A.2d 354, 130 N.J. 
Law 177. 

Tfenn.—McChord v. Southern Ry Co., 
213 S W.2d 184, 187 Tenn. 247. 

Utah —Board of Equalisation of 
Kane County v. State Tax Com¬ 
mission of Utah, 50 P 2d 418, 88 
Utah 219, rehearing denied 54 P 
2d 1214, 88 Utah 228. 


Wis.—State ex rel North Shore De¬ 
velopment Co v Ax tell, 256 N.W 
622, 216 Wis. 163 
61 C J p 835 note 67. 

Certiorari, not mandamus, was 
proper remedy to review determina¬ 
tion of state board of tax appeals 
that it had no power to receive tax 
appeals because it was filed too late, 
since determination was quasi-judi¬ 
cial rather than ministerial —Ettnck 
v. State Board of Tax Appeals, 172 
A 365, 12 N J.Misc 432. 

Sufficiency of record 

Certiorari is proper remedy to test 
sufficiency of record in proceeding by 
county board of equalization for ad¬ 
ditional personal property tax assess¬ 
ment.—State ex rel Lane v, Cornell, 
171 S.W.2d 687, 351 Mo. 1. 

“Direct attack" 

Certiorari is “direct attack" on 
judgment of court or additional tax 
assessment order of county board 
of equalization to which writ is di¬ 
rected.—State ex rel. Lame v. Cor¬ 
nell, supra. 

18. Idaho —Orr v. State Board of 
Equalization, 28 P. 416, 3 Idaho. 
Hasb., 190. 

Minn.—State v. Dunn, 90 N W. 772, 86 
Minn. 301. 

19. N.Y.—People ex rel. Consolidat¬ 
ed Water Co. of Suburban, N. Y., v. 
Barrett, 123 N Y S. 421, 68 Misc. 
59. 

61 C.J. p 835 note 70. 

80. Neb—Application of Homan, 3 
N W 2d 660, 141 Neb. 400—In re 
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I Equalization of Assessment of Nat- 
[ ural Gas Pipe Lines, 242 NW. 609, 
243 NW 264, 123 Neb 259 

21. Ohio— Ileuck v Devou, 197 N 
E. 374, 49 Ohio App 478 

61 C.J P 835 note 73 

22. Mich —Beaverton Tp v Lord 
209 N.W. 122, 123, 235 Mich. 2G1 

23. Mich—Beaverton Tp. v. Lord, 
supra. 

61 C J, p 835 note 75. 

Refusal to exercise judgment 

While equity will not interfere to 
correct mere mistakes or inadvert¬ 
ences or to contravene or set aside 
the judgments of boards of equaliza¬ 
tion with respect to values, it will 
interfere when the officers fraudu¬ 
lently, capriciously, or tyrannically 
refuse to exercise their judgment by 
adopting a rule or system of valua¬ 
tion designed to operate unequally 
and to violate a fundamental consti¬ 
tutional principle—British Columbia 
Breweries (1918) v King County, 
185 P.2d 870, 17 Wash.2d 437. 

24. Tex —Kirby v. Transcontinen¬ 
tal Oil Co., Civ.App., 33 S.W.2d 472 

25. Pa.—Schmuck v. Hartman, 70 A. 
1091, 222 Pa. 190 

61 C.J. p 835 note 78. 

26. Okl.—Southern Nat. Bank of 
Wynne Wood v. Wallace, 164 P. 
461, 63 Okl. 206. 

27. U.S.—Hillsborough Tp., Somer¬ 
set County, N. J., v. Cromwell, N. 
J„ 66 S.Ct. 448, 326 U.S. 620, 90 
L.Bd. 858. 
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Further appeal. Under general rules governing 
further appeals from special proceedings an appeal 
to a higher court from the decision of the court 
on appeal from the decision of a reviewing officer 
or board does not lie, 28 unless such further appeal 
is provided for by statute. 29 In some jurisdictions, 
however, further appeals are allowed under general 
appeal statutes, 30 but have been denied in others. 31 

§ 549. " — Jurisdiction 

Certain courts may be vested with Jurisdiction of an 
appeal from the decision of a reviewing officer or board, 
or other proceeding for review of such decision, and 
courts other than those specified have no Jurisdiction in • 
this respect. The court authorized to entertain such an 
appeal Is one of limited Jurisdiction for the purpose, and 
must keep strictly within the letter of the statute defin¬ 
ing its power. 

Under the provisions of constitution or statute, 
certain courts may be vested with jurisdiction of 


an appeal from ft decision of a reviewing officer, or 
board, qr other proceeding for review of such 
decision. 32 Courts other than those specified have 
no jurisdiction in this respect, 33 and, where an ap¬ 
peal is taken to a court without authority conferred 
therefor by statute, the coyrt acquires no jurisdic¬ 
tion of the parties or the subject matter. 34 The 
court authorized to entertain such an appeal, no 
matter what may be its grade, is one of limited 
jurisdiction for the purpose, and must keep strictly 
within the letter of the statute defining its power. 35 
The jurisdiction of the court is no more extensive 
than that possessed by the board from whose deci¬ 
sion an appeal is taken, 36 but want of jurisdiction of 
the tax board to grant an abatement of tax docs not 
preclude the court from taking cognizance of an 
appeal from the board for the purpose of reviewing 
its action in taking jurisdiction of the proceedings 37 
In order to sustain an appeal the record of the 


88. Md.—Gadd v. Anne Arundel 
County, 33 A. 433, 82 Md 646. 

61 C J p 835 notes 83, 84 [a] 

Omitted property 

Ind—Shideler v. Martin, 136 N.E. 
1, 137 NE 528, 192 Ind 574 

89. Pa—In re Courlaender's Estate, 
18 A 2d 494. 143 Pa Super. 475. 

61 C.J p 836 note 85. 

Writ of error 

Where the district court entered a 
Judgment In favor of taxpayer in 
the matter of the assessment of the 
merchandise and stock in trade of 
taxpayer, the supreme court has 
Jurisdiction of writ of error by the 
city and county of Denver, the board 
of equalization of such city and coun¬ 
ty, and manager of revenue and ex 
officio assessor and treasurer of such 
county.—In re Hover Motors, 212 
P 2d 99, 120 Colo. 511. 

30. Wash —In re Assessment of 
Metropolitan Bldg. Co., 258 P. 473, 
144 Wash 469 
61 C.J. p 836 note 86. 

3X. Colo.—Teller County v. Pinnacle 
Gold Min. Co., 85 P. 1005, 36 Colo. 
492. 

61 C.J. p 836 note 87. 

32. Ala.—Ex parte State ex rel. 
Lawson, 2 So 2d 765, 241 Ala. 304 
—Jackson Securities & Investment 
Co. v. State, 2 So,2d 760, 241 Ala. 
288. 

Ohio—Stritch v. Budget Commission 
of Clark County, 45 N.E.2d 60*, 
140 Ohio St. 495—Board of Educa¬ 
tion of Cleveland Heights City 
School Dist. v. Evatt. 25 N.E 2d 453, 
136 Ohio St 283. 

Tenn.—The Press, Inc., v. Washing¬ 
ton County, 167 S.W.2d 329, 179 
Taun. 435. 

JWMIfttton prior to certain date 

The provision of' the act declar¬ 
ing assessments of taxable property 


in excess of full and true value of 
money void, which directs the dis¬ 
trict court to determine appeals un¬ 
der the act before the first day of 
October, does not deprive the dis¬ 
trict court of power to enter Judg¬ 
ment after October 1 in a case where¬ 
in it acquired jurisdiction pursuant 
to the act, nor is the supreme court 
without authority to direct the dis¬ 
trict court to proceed in such a case 
after the date prescribed has passed 
—Goodman v Christensen, 300 NW. 
460, 71 N.D. 306, followed in Raatz 
v. Sand, 300 N.W. 467, 71 N.D. 320. 

liability to assessment 

The district court has jurisdiction 
of appeals from the board of review 
in matters relating to the liability 
of property involved to assessment 
or amount thereof—Appeal of City 
of Dubuque Bridge Commission, 5 N 
W.2d 334, 232 Iowa 112, certiorari 
denied City of Dubuque Bridge Com¬ 
mission v. Board of Review for City 
of Dubuque, 63 S.Ct. 259, 317 U.S. 
686, 87 LEd. 549. 

| “Judicial action” 

The quarterly court is a “judicial 
tribunal," not an administrative body 
or part of the executive department, 
although its jurisdiction Is limited 
to that expressly conferred, and its 
hearing and determination of an ap¬ 
peal or petition for review of the ac¬ 
tion of a county board of tax super¬ 
visors is a "Judicial action."—Mc¬ 
Cracken Fiscal Court v. Me Fad den, 
122 SW.2d 761, 275 Ky. 819. 

33. Ala.—Jackson Securities & In¬ 
vestment Co. v. State, 2 So.2d 760, 
241 Ala. 288. 

Ohio.—Renner v. Gordon, 107 N.E.2d 
889, 91 Ohio App. 208, appeal dis¬ 
missed 104 N.E.2d 182, 157 Ohio St. 
69. 


Court of other county 

Circuit court of county other than 
the county in which annual meetings 
of state board of equalization 'were 
required to be held did not have Ju¬ 
risdiction to grant writ of certiorari 
to correct errors of the board —The 
Press, Ino, v. Washington County, 
167 S W 2d 329, 179 Tenn. 435. 

34. Mo.—Ferguson v. Board of 
Equalization of Madison County, 
164 S.W.2d 925, 350 Mo. 122 

35. Hawaii —In re Taxes Maui Agri¬ 
cultural Co, 34 Hawaii 515 

Miss —Warren County v. Mississippi 
River Ferry Co, 164 So 349, 170 
Miss. 183, suggestion of error over¬ 
ruled 155 So 349, 170 Miss 183 
NC—Belk's Dept Store v. Guilford 
County, 23 S E.2d 897, 222 NC 
441 

Pa—Glen Alden Coal Co. v. O'Neil, 
79 A 2d 645, 367 Pa 63. 

Utah.—In re Budget Builders, Inc., 
229 P 2d 305. 

61 C.J. p 836 note 90. 

Restrlotion only by statute 

Under the statute the Jurisdiction 
of the board of county commissioners 
is plenary on review of action of as¬ 
sessor and on appeal to the district 
couTt its jurisdiction Is not restrict¬ 
ed because It is derivative but is re¬ 
stricted only by the provisions of the 
statute that it shall not review un¬ 
less the assessment shall appear 
manifestly fraudulent, erroneous, or 
oppressive.-—In re Hover Motors, 112 
P.2d 99, 120 Colo. 511. 

36. Okl.-i-Milam v. Smith-Mauer 
Bros, 133 P. 33, 38 Okl. 328. 

61 C.J. p 836 note 92. 

37. Mass.—Board of Assessors of 
City of Boston v, Suffolk Law 
School, 4 N.E.2d 342, 295 Mass. 489. 
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board must be sufficient, 88 and must show that that 
jurisdiction as to the subject matter appealed from 
exists. 89 The consent of the parties or silence on 
the part of the appellee cannot take the place of 
such a record. 40 Where the board of review did 
not question the right of the trial court to entertain 
an appeal from the action of the board in sustaining 
an assessment, the board may not question the juris¬ 
diction of the trial court for the first time in the 
appellate court 41 


§ 550. —Time of Taking Proceedings 

Proceedings to rdvlew the decision of a reviewing 
officer or board may or should be brought within the time 
designated by statute, but, in the absence of a statu¬ 
tory time limit for appeals, the court cannot fix a time. 

Proceedings to review the decision of a reviewing 
officer or board may or must be brought within the 
time designated by statute, 42 whether the proceeding 
to review is by way of an appeal 48 or petition for 
a writ of certiorari. 44 Thus, an appeal may or should 
be taken within the prescribed time after the deci¬ 
sion of the board, 45 or within the prescribed time 


38. Ala—Ex parte Howard-Harrison 
Iron Co, 24 So 616, 119 Ala 484 

61 C J p 836 note 94 

39. Iowa.—Marlon v National Loan, 
etc, Co, 98 NW 488, 122 Iowa 629 

61 C J p 836 note 95 

40. Iowa — Peterson v. Clarence 
Board of Review, 116 N W. 818, 
138 Iowa 717—Marion v National 
Loan and Investment Co, 98 N.W 
488, 122 Iowa 629 

41. Iowa.—Corn Belt Theatre Corp 
v. Board of Review, City of Oska- 
loosa, Mahaska County, 12 N W 2d 
820, 234 Iowa 355 

42. Mass—Boston Five Cents Sav 
Bank v Assessors of Boston, 59 
NE 2d 454, 317 Mass 694. 

Miss —Evans v Board of Sup’rs, 
Calhoun County, 5 So 2d 224, 192 
Miss 188 

Pa.—Commonwealth v Colonial 
Trust Co., 40 Pa Dist & Co. 4, 49 
Dauph Co 377—Appeal of York & 
Foster, Com PI , 32 Erie Co 140, 
appeal dismissed 63 A.2d 358, 163 
Pa Super 602—-Appeal of Borough 
of Narberth, Com PI, 60 Montg 
Co. 21—Bily v Board of Property 
Assessment, Com PI, 93 Pittsb Leg 
J 99 

61 C.J. p 836 note 98. 

43. Ala—Ex parte State ex rel. At¬ 
torney General, 39 So 2d 669, 252 
Ala. 149 

Ky —Fields v Reeves, Com’r of Rev¬ 
enue, 234 S W 2d 661, 314 Ky. 163 

Mass—Boston Five Cents Sav. Bank 
v. Assessors of Boston, 59 N E 2d 
454, 317 Mass 694. 

Ohio.—Goldman v. Harrison, 102 N 
E 2d 848, 156 Ohio St. 403. 

Pa—Appeal of Manayunk Trust Co., 
42 Pa.Dist. & Co. 541—Common¬ 
wealth v. Colonial Trust Co., 40 
Pa.Dist & Co. 4, 49 Dauph.Co 377 
—Appeal of Susquehanna Market 
House Co., 21 Pa.Dist & Co 373 
—Appeal of Baldwin, No 2, 19 Pa 
Dist. & Co. 403, 15 Erie Co. 93, 82 
Pittsb.Leg J. 70—Appeal of Bor¬ 
ough of Narberth, Com PI., 60 
Montg.Co. 21—Appeal from Trien¬ 
nial Assessment, Com.PI., 18 Wash 
Co. 21. 

61 C.J. p 837 note 99. 


Formal and informal procedure , 

The statutory provision limiting | 
time for filing a claim of appeal 
from decision of appellate tax board 
is applicable to both formal and in¬ 
formal procedure —Boston Five 

Cents Sav Bank v Assessors of Bos¬ 
ton, 59 N E 2d 454, 317 Mass 694. 
Appeal from lower court 

Judgment of district court on ap¬ 
peal from order of state tax com¬ 
mission determining that an addi¬ 
tional tax is due is a “final judg¬ 
ment” and time in which appeal may 
be taken therefrom is not extended 
by filing motion for new trial —Cen¬ 
tral Fibre Products Co v. Kansas 
State Tax Commission, 95 P 2d 353, 
150 Kan 665 
Appeal held timely 
Miss —Evans v Board of Sup'rs, 
Calhoun County, 5 So.2d 224, 192 
Miss 188 

Pa —In re Tax Assessment Appeals, 
Com Pi, 32 Del Co 213. 

S D —Tidball v Miller. 25 N.W.2d 
554, 71 SD 442, opinion adhered to 
27 N W 2d 587, 71 S D. 552. 

61 C J p 837 note 99 [b]. 

Appeal from assessment of omitted 
property 

Okl —State v Denver Producing & 
Refining Co, 51 P 2d 715, 174 Okl 
620, followed in State v Rapp 
Drilling Co., 51 P.2d 717, 174 Okl 
622, two cases—In re Victor Build¬ 
ing & Loan Ass'n, 249 P 298, 119 
Okl 197. 

44. NY —People ex rel. Jacob Doll 
& Sons v. Graves, 14 N.Y 8 2d 60, 
257 App Div 481, appeal denied 22 
N E 2d 874, 281 N.Y 888—McDon¬ 
ald v McGoldrick, 279 N Y S. 790, 
244 App Div 809. 

61 C.J. p 837 note 1. 

46. Mass —Boston Five Cents Sav 
Bank v. Assessors of Boston, 59 
N.E 2d 454, 317 Mass. 694. 

61 C J. P 837 note 2. 

Recording of decision 

(1) The twenty days within which 
appeal must be taken from a decision 
of county board of equalization does, 
not commence to run until notice of 
board’s decision is given by record¬ 
ing the decision in proceedings of 
the board and publishing the record 
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of such proceeding—Tidball v. fil¬ 
ler, 27 N W 2d 587, 71 S D 552. 

(2) Appeal to circuit court taken 
within twenty days after publication 
of record of meeting of board of 
county commissioners showing 
amendment of minutes of previous 
meeting of county board of equaliza¬ 
tion so as to show denial of taxpay¬ 
er’s objections to increases in assess¬ 
ed valuation of his realty was timely, 
even though more than twenty days 
had elapsed since publication of rec¬ 
ord of meeting at which objections 
were denied, where such publication 
showed consideration of objections 
but disclosed no ruling thereon by 
Board—Tidball v Miller, 25 NW2d 
554, 71 SD 442, opinion adhered to 
27 N W 2d 587, 71 S D 552. 

Failure to rsoeivs notice 

Taxpayer’s notice of appeal from 
board of tax appeals, not filed with¬ 
in thirty days after date of the en¬ 
try of board’s decision on its journal, 
was dismissed as not timely, notwith¬ 
standing taxpayer failed to receive 
notice of decision of the board which 
had been mailed to taxpayer’s then 
counsel —Lutz v. Evatt, 58 N E 2d 
955, 144 Ohio St. 341. 

Report of findings 

Under statute providing that claim 
of appeal from decision of appellate 
tax board shall be filed within twen¬ 
ty days after date of report of find¬ 
ings, if report is made on request of 
party after decision, a denial of a 
request is not a “report” and a report 
is “made” only if request for re¬ 
port is granted—Boston Five Cents 
Sav Bank v. Assessors of Boston, 59 
N E 2d 454, 317 Mass. 694. 

Setting aside of decision 

The board of tax appeals has con¬ 
trol over its decisions until actual 
institution of an appeal or expiration 
of time for appeal, and, therefore, ap¬ 
peal from decision of board was 
within required thirty-day period 
when filed within thirty days from 
date of decision of board setting 
aside its prior decision, although 
more than thirty days had elapsed 
since date of prior decision.—Nation¬ 
'll Tube Co. v. Ayres, 89 N.E.2d 129, 

| 152 Ohio St. 255. 
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after its final order, 46 or after the adjournment of 
the board. 47 In the absence of a statutory time 
Kmit for appeals, the court cannot fix a time. 48 
The state is limited to the time for an appeal speci¬ 
fied in the statute granting the remedy. 49 An ap¬ 
peal 50 or certiorari proceeding 51 should not be pre¬ 
mature. A motion to dismiss the taxpayer’s claim 
of appeal from the files of the court is the proper 
procedure where the claim has not been seasonably 
filed, 52 and a single justice of the court has juris¬ 
diction to deal with such motion. 53 

§ 551. —— Decisions Reviewable 

a. In general 

b. On certiorari or writ of review 


a* In General 

Decisions of a' reviewing officer or board which are 
reviewable depend on the scope of the statute authoriz¬ 
ing the remedy, and, unless a decision comes within the 
purview of the statute, It Is not reviewable on appeal, 
or on a further appeal. 

Since the right of appeal from a reviewing officer 
or board is entirely statutory, as discussed supra §* 
548, the decisions reviewable depend on the scope 
of the statute authorizing the remedy, and, unless 
a decision comes within the purview of the statute, 
it is not reviewable on appeal, 54 or on a further ap¬ 
peal. 55 An appeal may be taken only from such 
orders or decisions of the taxing body as arc 


Cross appeal 

Ohio—Goldman v Harrison, 102 N 
E 2d 848, 156 Ohio St 403. 

40w Miss.—Evans v. Board of Sup’rs. 
Calhoun County, 5 So 2d 224, 192 
Miss. 188 

61 C.J p 837 note 4 

Filial approval of assessment 

Appeal provided for can be taken 
only from order finally approving 
assessment after its approval by 
state tax commission —Evans v. 
Board of Sup’rs, Calhoun County, su¬ 
pra—61 C J. p 837 note 4 [a] 

47. Okl —In re Commercial Credit 
Co, 145 P 2d 750, 193 Okl 497. 

61 C.J. p 837 note 3. 

48. Iowa—Ingersoll v. Des Moines, 
46 Iowa 553 

49. Va —Commonwealth v. Deford 
Co., 120 SE. 281, 137 Va. 642. 

61 C.J. p 837 note 6 

50. Miss—Madison County v. Fra¬ 
zier, 29 So 765, 78 Miss. 880. 

51. N J —Duke Power Co. v. Somer¬ 
set County Board of Taxation, 12 
A.2d 234, 124 N J Law 481, affirm¬ 
ed 15 A.2d 460, 125 N J.Law 431. 

52. Mass.—Boston Five Cents Sav. 
Bank v Assessors of Boston, 59 N. 
E 2d 454, 317 Mass. 694 

53. Mass—Boston Five Cents Sav. 
Bank v. Assessors of Boston, su¬ 
pra. 

64. Ariz —Nelssen v. Electrical Diet. 
No. 4 of Pinal County, 132 P.2d 
632, 60 Ariz. 145, reheard 133 P.2d 
1013. 60 Ariz. 176. 

Ga.—Georgia R R. & Banking Co v. 
Redwlne, 66 S.E.2d 234, 208 Ga. 
261. 

Ind.—Peden v. Board of Review of 
Ca mb County, 195 N.E. 87, 208 Xnd. 
216. 

Ky.—Davis v. Rowland, 217 8.W.2d 
796, 809 Ky. 779. 

Mass.—Hayward v. Board of Asses¬ 
sors of City of Boston, 23 N.E. 2d 
917, 394 Mass. 866. 

Mont.—State v. District Court of 


Fifteenth Judicial Dist, in and for 
Musselshell County, 300 P 235, 89 
Mont 531, 82 ALR. 1158 
N C —Belk’s Dept Store v Guilford 
County, 23 S E 2d 897, 222 N.C 
441. 

ND.—Murray v. Mutschelknaus, 291 
NW. 118, 70 ND. 1 
Ohio.—Zangerle v. Evatt, 41 N.E 2d 
369, 139 Ohio St 563. 

Pa.—Glen Alden Coal Co v Schuyl¬ 
kill County Com’rs, 27 A 2d 239, 
345 Pa. 159 

S D —Williams v. Stanley County 
Board of Equalization, 7 NW.2d 
148, 69 S.D. 118. 

Tenn.—McCord v Nashville, C. & 
St. L. Ky, 213 S W 2d 196, 187 
Tenn 277 

61 C.J. p 837 note 11. 

Appeal from exercise of original Ju¬ 
risdiction 

The statute authorizing aggrieved 
taxpayer to appeal to circuit court 
sitting in equity from action of state 
tax commission authorized appeal to 
circuit court from an order of state 
tax commission affirming the action 
of county commissioners in assess¬ 
ing taxpayers' property, notwith¬ 
standing appeal was first docketed on 
law side of circuit court and was 
later transferred to the equity side, 
since the statute Is limited to ap¬ 
peals from the state tax commission 
in the exercise of its original juris¬ 
diction only.—Doub v. State Tax 
Commission, 17 A.2d 114, 179 Md. 186, 
followed in Finan v. State Tax Com¬ 
mission, 17 A.2d 117, 179 Md. 693, and 
McMullen Bros. v. State Tax Com¬ 
mission, 17 A,2d 117, 179 Md. 694. 

The promulgation by tax commis¬ 
sioner of roles for the valuation for 
taxation of real and personal prop¬ 
erty and the review thereof by board 
of tax appeale at the request of cer¬ 
tain county auditors without making 
any taxpayer a party to such review 
did not constitute a quasi-judicial 
proceeding from which an appeal 
could be taken to the supreme court. 
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—Zangerle v Evatt, 41 N E 2d 869, 
139 Ohio St 563 

Particular decisions field reviewable 

(1) In general 

Ark—North Little Rock Special 
School Dist v Koppers Co, 200 
S W.2d 619, 211 Ark 322. 

Iowa.—Board of Sup’rs v Sioux City 
Stock Yards Co, 274 NW 17, 223 
Iowa 1066 

Mass —Board of Assessors of Town 
of Brookline v Prudential Ins. Co 
of America, 38 N.E 2d 145, 310 

Mass 300 

Miss—Stuart v. Board of Sup’rs, 11 
So.2d 212. 195 Miss 1. 

N.J —Jersey City v State Board of 
Tax Appeals, 43 A 2d 799. 133 N 
J.Law 202, followed in 43 A 2d 805, 
three cases, modified on other 
grounds 47 A 2d 354, 134 N J Law 
239—Universal Ins Co v. State 
Board of Tax Appeals, 193 A 915, 
118 N J Law 638, affirmed Univer¬ 
sal Ins Co v. State Board of Tax 
Appeals of New Jersey, 198 A 
836, 120 N J Law 185, affirmed Uni¬ 
versal Ins Co v. State Board of 
Tax Appeals, 59 S.Ct 918, 307 U.S. 
313, 616, 83 LEd 1312 
Okl.—In re Moore, 77 P 2d 676, 182 
Okl. 330. 

Pa.—Appeal of Susquehanna Collier¬ 
ies Co., 12 A 2d 99, 338 Pa. 866— 
Commonwealth v. Bell Tel. Co. of 
Pennsylvania, Com.PL, 64 Dauph. 
Co. 9. 

(2) Rulings of state board of as¬ 
sessment and review correcting or 
refusing to correct alleged errors 
in assessments—Yeoman Mut. Life 
Ins. Co. v. State Board of Assess¬ 
ment and Review, 294 NW. 830, 229 
Iowa 820. 

55. Ala.—Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201. 

61 C.J. p 837 note 12. 

Refusal to isstte writ of review 
No appeal lies from order of dis¬ 
trict court refusing to Issue writ of 
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board has the final decision as to questions of fact 
and an appeal or review may lie only on questions 
of law, 69 but it is open to appellant to contend that 
the decision of the board was not warranted on the 
evidence, where such question of law was ap¬ 
propriately raised before the board. 60 Questions 


review to state board of equalization, 
although order contains direction 
that proceeding be dismissed—State 
v District Court of Fifteenth Ju¬ 
dicial Dist, in and for Musselshell 
County, 300 P. 235, 89 Mont. 631, 82 
A.L.R. 1168. 

Jurisdiction and abuse of discretion 

On appeal from determination of 
district court, affirming findings and 
decision of director of revenue, re¬ 
viewing court is limited to questions 
of jurisdiction and abuse of discre¬ 
tion—Jarrett v. Cruse, 186 P.2d 787, 
117 Colo. 206. 

56. Ga—Georgia R R & Banking 

Co v Redwine, 66 S E 2d 234, 208 

Ga 261 

61 C J p 838 note IS. 

"Written decision 

The statute which prohibits any 
court except supreme court from re¬ 
viewing, reversing, or annulling a 
“decision" of state tax commission 
refers to a written decision —In re 
Budget Builders, Inc, Utah, 229 P 
2d 306. 

Reid appealable order 

Iowa.—In re Sioux City Stock Yards 

Co, 268 N.W. 18, 222 Iowa 323. 

Pinal Judgment 

(1) Parties representing county on 
taxpayer’s appeal from order over¬ 
ruling protest against assessment 
could not waive jurisdictional re¬ 
quirement of final order as basis for 
appeal —Warren County v. Missis¬ 
sippi River Ferry Co, 164 So 349, 170 
Miss 183, suggestion of error over¬ 
ruled 165 So 349, 170 Miss. 183. 

(2) A supreme court judgment, ap¬ 
proving order of state board of tax 
appeals permitting amendment of pe¬ 
tition of appeal thereto so as to vary 
from original petition to county 
board In connection with nature or 
extent of relief sought is not "final 
judgment" on the whole case, so that 
question whether board may permit 
such amendment Is not properly be¬ 
fore court of errors and appeals on 
appeal from such Judgment.—-Guard¬ 
ian Life Ins Co of America v. State 
Board of Tax Appeals, 33 A.2d 885, j 
ISO N.J Law 478 

(3) A challenge to jurisdiction of 
special tribunal, such as county 
board of tax appeals, or Irregularity 
in its proceeding, need not, in dis¬ 
cretion of court, await final judg¬ 
ment.—Schwartz v. Essex County 
Board of Taxation, 32 ^L2d 354, 130 
N.J. Law 177. 


Ark—Pulaski County v Com¬ 
mercial Nat Bank, 194 S W 2d 883, 
210 Ark. 124 

68 . Cal.—McClelland v. Board of 
Sup’rs, 180 P 2d 676, 30 Cal 2d 124, 
certiorari denied 68 S.Ct. 164, 832 
US. 823, 92 L Ed 399. 

59. Cal —Bank of America Nat. 
Trust & Sav. Ass’n v. Mundo, 229 
P.2d 845, 37 Cal 2d 1 
Md —Doub v. State Tax Commission, 
17 A.2d 114, 179 Md. 186, followed 
in Finan v State Tax Commission, 
17 A 2d 117, 179 Md 693, and Mc¬ 
Mullen Bros. v. State Tax Commis¬ 
sion, 17 A 2d 117, 179 Md 694- 
Oak Lawn Cemetery of Baltimore 
County v. Baltimore County 
Com’rs, 198 A. 600, 174 Md. 280, 116 
ALR 1478. 

Mass—Fisher School v Assessors of 
Boston, 91 N E 2d 657, 825 Mass. 
629—Assessors of Boston v. Com¬ 
missioner of Corporations and Tax¬ 
ation, 84 N E.2d 129, 323 Mass. 730 
—Assessors of Lancaster v Per¬ 
kins School, 82 N E 2d 883, 323 
Mass 418—Commissioner of Cor¬ 
porations and Taxation v. Ryan, 80 
N.E2d 471, 323 Mass. 164—Board 
of Assessors of City of Springfield 
v Commissioner of Corporations 
and Taxation, 72 N E.2d 528, 321 
Mass 186—Brockton, Knights of 
Columbus Bldg. Ass’n v Asses¬ 
sors of Brockton, 72 N E 2d 406, 
321 Mass. 110—Commissioner of 
Corporations and Taxation v. Bos¬ 
ton Edison Co., 39 N E 2d 684, 310 
Mass 674—Old Colony R. Co. v. 
Board of Assessors of Quincy, 26 
NE 2d 313, 305 Mass. 609. 

61 C J p 838 note 14. 

Authority to grant equitable relief 
Statutory authority of appellate 
tax board to grant equitable relief 
does not control statute making de¬ 
cisions of board final aa to facts, 
and leaving only rulings of law open 
on appeal to supreme judicial court 
so as to bring questions of fact to su¬ 
preme Judicial court on reported evi¬ 
dence.—Commissioner of Corpora¬ 
tions and Taxation v. Ryan, 80 N.E. 
2d 471, 323 Mass. 154. 

Refusal to make oertain findings 
(1) Specifications of error In ap¬ 
pellate tax board's refusal to grant 
various requests for fact findings 
bring no law questions before su¬ 
preme Judicial court and have no 
standing on appeals from board’s 
decisions sustaining city assessors' 
refusal to abate taxes on appellant's 


realty.—Fisher School v. Assessors 
of Boston, 91 N.E 2d 657, 325 Mass. 
529. 

(2) On city assessors' appeal from 
appellate tax board's decision order¬ 
ing abatement of personal property 
tax after submission of case on 
statement of agreed facts, specifica¬ 
tions of error in board's refusal to 
make particular fact findings and 
granting of taxpayers* requests for 
rulings properly raised for determi¬ 
nation only question whether agreed 
facts warranted board’s conclusions 
and general finding for taxpayers as 
matter of law—Assessors of Bos¬ 
ton v. Lamson, 55 N E.2d 215, 316 
Mass. 166, 154 A.L R 886. 

Rearing on oass stated 

The only question of law presented 
for review by appeal from decision 
of appellate tax board, after hearing 
proceeding for abatement of taxes on 
a case stated, was whether conclu¬ 
sions of board and general findings 
for assessors were warranted by the 
facts agreed and were not necessarily 
inconsistent therewith —Brockton, 
Knights of Columbus Bldg. Ass’n v. 
Assessors of Brockton, 72 N E.2d 406, 
321 Mass. 110. 

Question held one of law 

Mass.—Choate v. Board of Assessors 
of City of Boston, 23 NE2d 882, 
304 Mass. 298. 

Ohio.—Keilson Cigar Co. v. Braden, 
3 Ohio Supp. 371, affirmed 18 N.E. 
2d 986. 59 Ohio App. 562 

60. Mass.—Fisher School v. Asses¬ 
sors of Boston, 91 N£.2d 657, 325 
Mass. 529—Commissioner of Corpo¬ 
rations and Taxation v. Ryan, &Q 
N.E 2d 471, 323 Mass. 154. 

Agreed f note 

(1) Question whether a finding of 
fact by appellate tax board is war¬ 
ranted by the facts agreed Is a mas¬ 
ter of law.—Assessors of Lancaster 
v. Perkins School, 82 N.E 2d 883, 333 
Mass. 418—Board of Assessors of 
Boston v. Garland School of Home 
Making, 6 N.B.2d 374, 296 Maas. 378. 

(2) Findings of board of tax ap¬ 
peals reached by way of inference 
from agreed facts, which were con¬ 
clusions of facts, as well an general 
finding, which imports finding of all 
facts necessary to support it not in¬ 
consistent with facta actually found, 
were reviewable by supreme judicial 
court.—Board of Assessors of Bos¬ 
ton v. Garland School of Home Mak¬ 
ing, supra* 


d^ignated. 50 An appeal may lie from an unfavor¬ 
able disposition of the protest of a taxpayer to the 
reviewing board against a conceived insufficiency in 
the amount of assessment of another taxpayer, 67 
or from the claimed arbitrary action of a board of 
equalization in declining to equalize the assessed 
valuations of property. 68 Under some statutes the 

57. 
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involved do not become moot becatfte pending ap¬ 
peal the taxpayer pays his taxes under protest. 61 

On question of exemptions . Some statutes limit 
the appeal from the board on the question of ex¬ 
emption of the property. 62 

From valuation . An appeal ordinarily does not 
lie from the action of a reviewing officer or board 
in fixing or changing the valuation of property, 63 
unless such appeal is provided for by statute. 64 
Where an appeal under the statute lies only from 
the question of exemption, it will not lie from the 
question of excessive valuation 66 Where the right 
of appeal is limited to those whose property valua¬ 
tion was fixed by the board, the board’s mere ap¬ 
proval without raising or lowering the valuation is 
sufficient to give the taxpayer an appeal. 66 Where 
a question of valuation by a reviewing board is re- 
viewable by a court, the court’s decision decreasing 
the valuation fixed by the board is appealable by the 
proper public body to the appellate court, 67 and the 


property owner may also complain because the 
lower court did not further reduce the valuation. 68 
Ordinarily a determination of the yalue of prop¬ 
erty by a reviewing body in the exercise of its 
honest judgment is conclusive and the court will 
not interfere therewith. 69 

From what board . An appeal lies to review the 
decision of only such boards as are designated by 
the statute. 70 Although two boards may have the 
same membership, if they are separate and distinct 
bodies, an appeal lies only from the board desig¬ 
nated by statute. 71 If the statute contemplates one 
board acting in different capacities, an appeal given 
to one applies to the other. 72 

b. On Certiorari or Writ of Review 

Review of the decision of a reviewing officer or board 
by certiorari is limited in scope; the writ does not permit 
a review of the merits of the board's determination, and 
a right of review by certiorari does not exist unless it is 
shown that the board has exceeded its Jurisdiction or 
acted illegally or fraudulently. 


Bvidencc not reported 

(1) Where evidence was not re¬ 
ported on appeal from appellate tax 
board's decision abating: a tax, the 
board’s conclusions as well as gener¬ 
al finding of fact, which imported a 
finding of all facts necessary to sup¬ 
port it not inconsistent with facts 
actually found, were reviewable for 
errors of law—Assessors of Boston 
v. World Wide Broadcasting Founda¬ 
tion of Mass, 59 N E 2d 188. 317 
Mass. 698—Board of Assessors of 
Boston v. Boston Pilots' Relief Soc., 
40 NE.2d 889, 311 Mass 232. 

(2) On appeal from board of tax 
appeals in tax abatement proceed¬ 
ing, where not all the evidence is re¬ 
ported, board’s fact findings must be 
accepted as true—Springfield Y. M 
C A. v. Board of Assessors of City 
of Springfield, 187 N.E 104, 284 Mass. 
1. 

01. Miss,—Grenada Bank v. Town of 
Moorehead, 133 So. 666, 160 Miss 
163. 

62. Ill —Baltlca Ins. Co. v. Carr, 162 
NE 178. 330 Ill. 608. 

61 C.J p 838 note 17. 

63. Ind —Peden v. Board of Review 
of Cass County, 195 N.E. 87, 208 
Ind. 215. 

N.M —In re Blatt, 67 P 2d 293, 41 N. 

M 269, 110 ALE 656. 

Tenn.—McCord v, Nashville, C. & St. 
U Ry., 213 S.W.2d 196. 187 Tenn. 
277. 

61 C.J. p 838 note 19. 

Issue of foot 

Contention that hoard of tax ap¬ 
peals erred in reducing valuation of 
realty presented, not a question of 
law, but an issue of fact for deci¬ 
sion of the board.—Zangerle v. Stand¬ 


ard Oil Co of Ohio, 60 NE 2d 52, 144 
Ohio St 506. 

64. Neb—Reed v. Douglas County. 
28 N W.2d 144, 148 Neb 605—Wil¬ 
son & Co. v Otoe County, 300 N W 
415, 140 Neb 518 

Ohio —Cleveland Theatres v. Evatt, 
9 Ohio Supp 76 
61 C J. p 838 note 21 

Quasi.judicial determination 

Decision of county board of equali¬ 
zation refusing to reduce assessed 
valuation of certain land admittedly 
assessed in excess of its actual value 
was quasi-judicial in character and 
as such was appealable to circuit 
court—Williams v Stanley County 
Board of Equalization, 7 NW2d 148, 
69 SD 118. 

Valuation exceeding full and true 
value 

The statute authorizing relief from 
excessive taxation is applicable 
whenever tax Is based on valuation 
exceeding full and true value of 
property and is not limited to cases 
of discriminatory assessments in 
which complaining taxpayer’s prop¬ 
erty is assessed higher than like 
property in the same taxing district. 
—Werner v. Riebe, 296 NW. 422, 70 
N.D 533, 156 A L.R 1254, followed 
in Vaagen v. Judt, 296 NW. 519, 70 
N.D. 556. 

Denial of objections 

Adjournment of county board of 
equalization by statutory limitation 
without recorded action on taxpayer's 
objections to increases in assessed 
valuation of his realty constituted a 
denial of such objections from which 
an appeal could be taken to the cir¬ 
cuit court.-—Tidball v. Miller, 27 N. 
W.2d 587, 71 S.D. 552. 
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Jin assessment Is 'Increased” with¬ 
in meaning of statute giving right to 
appeal in any case where county 
board of equalization shall increase 
valuation of any property above the 
value returned by the taxpayer, when 
assessment is "increased" from zero 
or no assessment, as well as when it 
is ‘'increased” from some valuation, 
nominal or otherwise —In re Moore, 
77 P 2d 676, 182 Okl. 330. 

65. Ill —Sanitary Dist. of Chicago 
v Board of Review of Will County, 

101 NE 555, 258 Ill 316. 

61 C.J. p 838 note 23. 

66. Ariz —Arizona Copper Co v 
State, 137 P. 417, 16 Ariz 9. error 
dismissed 35 S Ct. 937, 238 U S. 611, 
59 LEd 1489 

67. Iowa—Appeal of Blank, 243 N 
W. 173, 214 Iowa 863 

68. Iowa—Appeal of Blank, supra 

69. Cal.—Eastern-Columbia, Inc., v 
Dos Angeles County, 161 P 2d 407, 
70 Cal App.2d 497. 

Idaho —Ada County v. Bottolfsen, 

102 P.2d 287, 61 Idaho 363 

Mss* overvaluation, by board of 
equalization in attempt to equalize 
value of property rendered for taxa¬ 
tion is not ground for interfering 
with board’s valuation—Menardville 
Independent School Dist. v. Moser, 
Tex.Civ.App., 90 S.W 2d 578 

70. Idaho—General Cuiiter Min. Co 
v Van Camp, 8 P. 22, 2 Idaho 
(Hash) 40. 

71. Okl —Atoka County v. Oklahoma 
State Bank. 161 P. 1087, 62 Okl. 67. 

61 C.J. p 838 note 27. 

73. N.D.—In re First Nat. Bank of 
Hillsboro, 146 N.W. 1064, 26 N.D 
635, L.R A.1915C 386. 

61 C.J. p 838 note 28. 
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Review of the decision of a reviewing officer 
or board by certiorari is limited in scope, 73 and, 
while the remedy is available, where the decision 
of the officer or board in reviewing an assessment 
is judicial in its nature, as discussed supra § 548, 
the writ will not lie to review decisions of boards 
or officers acting in ministerial, executive, or legis¬ 
lative capacities. 74 The writ will not issue where 
the matter has passed beyond the control of the 
board and the court cannot direct a recall. 75 

Under general rules the writ may issue to review 
the decision of a reviewing officer or board acting 
without, or in excess of his, or its jurisdiction, 76 
&r where he or it has erred in matters of law, 77 
or acted on erroneous principles 78 However, the 
writ does not permit a review of the merits of the 
board’s determination, 75 and a right of review by 


certiorari does not exist unless it is shown that the 
board has exceeded its jurisdiction or acted illegally 
or fraudulently. 80 The writ is not appropriate, 
sometimes by reason of statute, for the correction 
of mere errors or irregularities within the board’s 
jurisdiction, 81 or for an abuse of discretion. 82 
Where it is the assessor’s duty to correct the as¬ 
sessment roll as ordered by the board, on his failure 
to do so the proper correction may be ordered in 
a certiorari proceeding. 83 

From valuation . In the absence of statutory au¬ 
thority the writ does not he from the board on a 
question of valuation 84 unless it has acted without, 
or in excess of its jurisdiction, 85 or arbitrarily, 86 
or has erred in matters of law in increasing or sus¬ 
taining a valuation. 87 


73. Tenn—Treadwell Realty Co v 
City of Memphis, 116 S W 2d 997, 
173 Tenn 168 

Bxaminatioa of record 

Review by common-law writ of 
certiorari is limited to examination 
of record before board for sole pur¬ 
pose of determining: whether such 
record discloses that board acted il¬ 
legally, fraudulently, or In excess 
of its Jurisdiction —McCord v South¬ 
ern Ry Co, 213 S W 2d 184, 187 Tenn 
247. 

74. Mich—Beaverton Tp. v. Lord. 
209 NW 122, 236 Mich 261 

N’T.—People ex rel Consolidated 
Water Co of Suburban. N Y, v. 
Barrett, 123 NYS 421, 68 Misc 
59 

75. Wash —State v State Board of 
Equalization. 248 P 793, 140 Wash 
243, followed in 248 P. 794, 140 
Wash 701. 

76. Iowa.—Woodbury County Tax¬ 
payers Conference v. Carr, 284 N. 
W. 122, 226 Iowa 204. 

N J.—Puke Power Co v State Board 
of Tax Appeals, 30 A 2d 416, 129 
N J Law 449, affirmed 36 A 2d 201, 
131 NJ.Law 275. 

Tenn—Nashville, C & St L Ry v. 
Browning, 140 S W 2d 781, 176 

Tenn. 246, affirmed 60 S Ct. 968, 
310 U.S 362, 84 L Ed. 1254. 

61 C.J. p 839 note 34 

Failure to give notice of hearing 

Certiorari will issue to quash addi¬ 
tional personal property tax assess¬ 
ment by county board of equaliza¬ 
tion on ground of failure to notify 
property owner of time for hearing, 
even though there is no showing of 
substantial injury or manifest injus¬ 
tice to relators, since failure to give 
such notice constitutes denial of due 
process of law—State ex rel Lane v. 
Cornell. 171 SW.2d 667, 351 Mo. 1. 

84 C J S.—68 


77. Minn—Stronge & Lightner Co 
v Commissioner of Taxation, 36 N 
W 2d 800, 228 Minn 182. 

NC—Belk’s Dept Store v Guilford 
County. 23 S E 2d 897, 222 NC 441 
61 C J p 839 note 35. 

78. Iowa—Woodbury County Tax¬ 
payers Conference v Carr, 284 N 
W 122, 226 Iowa 204 

Mass—Newburyport v Essex Coun¬ 
ty, 12 Mete 211 

N C—Belk’s Dept Store v. Guilford 
County. 23 S E 2d 897, 222 NC 441 

79. Tenn —McCord v Nashville, C 
& St L Ry. 213 S W 2d 196. 187 
Tenn 277—McCord v Southern Ry 
Co, 213 S W 2d 184, 187 Tenn. 247. 

80. Tenn —Nashville, C & St L Ry 
v Browning, 140 S W 2d 781, 176 
Tenn 245, affirmed 60 S Ct 968. 310 
US 362. 84 LEd 1254—Treadwell 
Realty Co v City of Memphis, 116 
S W 2d 997, 173 Tenn 168 

81. Cal —McClelland v Board of 
Sup’rs, 180 P 2d 676, 30 Cal 2d 124. 
certiorari denied 68 S Ct. 164, 332 
U S 823, 92 LEd 399. 

61 C J p 839 note 38 
Intrinsic correctness 
Since judicial function, on common- 
law writ of certiorari, is supervisory 
rather than appellate, intrinsic cor¬ 
rectness of state equalization board’s 
assessment of railway company's 
distributable properties in state for 
ad valorem taxation is not review- 
able by supreme court on such writ 
—McCord v Nashville, C & St. L 
Ry, 213 S W 2d 196. 187 Tenn 277. 

88. Mont.—State v. Ellis, 38 P. 1079. 
15 Mont 224. 

83. Iowa—Keck v Keokuk County, 
37 Iowa 547 

84. N C —Belk's Dept Store v Guil¬ 
ford County, 23 S.E 2d 897, 222 NC 
441. 

Tenn—McCord v Nashville, C. & St 

1073 


L Ry, 213 S W 2d 196, 187 Tenn 
277 

61 C J p 839 note 43 
Frror* of Judgment 
N C —Belk’s Dept Store v Guilford 
County, 23 S E 2d 897, 222 NC 441 

Finality 

Under statute providing that ac¬ 
tion of state board of equalization 
shall be final and conclusive as to all 
“matters passed upon by said board, 
subject to judicial review, and such 
taxes shall be collected upon the val¬ 
uation found and fixed by said 
board,” valuations placed by board 
are not subject to judicial review by 
certiorari, since the phrase “subject 
to judicial review” does not qualify 
the last clause of statute which di¬ 
rects that taxes shall be collected on 
the board’s valuation —Tennessee 
Mining & Mfg Co v Cooper, 140 S 
W 2d 411, 176 Tenn. 229. 

Weight of evidence 

Arguments as to the weight of the 
evidence, including various elements 
of property value for assessment 
purposes, were for county board of 
equalization, and factual decision of 
the board on the evidence before it 
could not, in view of substantial con¬ 
flicts therein, be disturbed by the 
supreme court —McClelland v Board 
of Sup’rs, 180 P 2d 676, 30 Cal 2d 124, 
certiorari denied 68 S Ct. 164, 332 
US 823, 92 LEd 399. 

85. N C —Belk's Dept Store v. Guil¬ 
ford County, 23 S.E.2d 897, 222 N 
C 441 

61 C.J p 839 note 44. 

86. N J —City of Plaiinfield v State 
Board of Tax Appeals, 16 A.2d 128, 
125 N J Law 187 

Wis—Milwaukee Iron Co v Schubel. 
29 Wis. 444, 9 Am R 591. 

87. Me —Wheeler v. Waldo County, 
33 A 983, 88 Me. 174 

I N.C.—-Belk’s Dept. Store v. Guilford 
1 County. 23 S E.2d 897, 222 N.C. 441. 
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- Right of Review u 

a. In general 

b. Existence of, or recourse to, other 
remedies 

c. Persons entitled 
a. In General 

Since the right of appeal la statutory, the rights and 
status of the parties must be measured by the terms of 
the statute. The right of a taxpayer to appeal cannot 
be denied because the records of the board are Irregular, 
or because the board neglects to act after proper appli¬ 
cation. 

No appeal or further appeal lies from a reviewing 
board or officer unless authorized by statute, as 
discussed supra § 548, and, since the right of ap¬ 
peal is statutory, the rights and status of the 
parties must be measured by the terms of the stat¬ 
ute. 88 Statutory provisions with respect to appeals 
from a tax board apply to a cross appeal from a 
decision of such board. 88 The right of a taxpayer 
to appeal cannot be denied because the records of the 
board are irregular, 80 or because the board neglects 
to act after proper application. 81 While certiorari 
is a proper remedy to review judicial acts of review¬ 
ing boards and officers, as discussed supra § 548, 
under general rules issuance of the writ is dis¬ 
cretionary. 92 The procedure prescribed by statute 
for review by certiorari of the tax commission's 
determination is exclusive. 83 The court will not re¬ 
view on certiorari the action of a state board m 
dismissing an appeal from a county board where 


the action appealed from was consented to by the 
petitioner. 8 * The writ should not issue to quash an 
order of an inferior court reducing an increase by 
a board where it does not appear that such relief 
was not proper. 85 A person is not to be denied 
relief because the board fails to reduce the assess¬ 
ment on other property, 86 or because other tax¬ 
payers have failed to demand relief. 87 

Failure to file list. While the right of appeal has 
been denied where the taxpayer fails to furnish a 
list of his property and other necessary informa¬ 
tion 88 on certiorari a review may be had where 
an assessment is made for property not owned by 
the taxpayer. 98 

Estoppel or waiver. Where statutes contemplate 
an appeal prior to the payment of the tax, a volunta¬ 
ry payment of the tax waives the right to an ap¬ 
peal, 1 notwithstanding the appeal does not prevent 
the collection of the tax. 2 A payment under protest 
does not prevent the prosecution of an appeal 3 
The right to a writ of certiorari is waived by a 
voluntary payment of the tax. 4 

b. Existence of, or Recourse to, Other Remedies 

An application to the reviewing board or officer it 
sometimes necessary in order to appeal from Ite decision, 
and generally, certiorari to review the decision of a re¬ 
viewing board or officer will not lie where another ade¬ 
quate remedy exists. 

While in some cases an application to the review¬ 
ing board or officer is necessary in order to appeal 
from its or his decision, 5 m some jurisdictions a 


88. Mass.—Hayward v. Board of As¬ 
sessors of City of Boston, 23 N.B. 
2d 917, 304 Mass 355. 

Minn—State v. Minnesota & Ontario 
Power Co, 141 NW. 839, 121 Minn. 
421 

Permissive provision 

The statutory provision that ag¬ 
grieved taxpayer "may” appeal to 
circuit court from final decision of 
tax commission is clearly permissive 
and not obligatory.—Commonwealth 
v Van Meter, 190 S W.2d 66$, 301 Ky 
132. 

88. Ohio—Goldman v. Harrison, 102 
N E 2d 848, 156 Ohio Qt. 403. 

90. Pa.—Appeal of Susquehanna 

Collieries Co., 6 A.2d 881, 335 Pa. 
337. 

61 C J p 839 note 61. 

Tallure to record deoUlom 
The statutory right to appeal from 
an adverse ruling on complaint in¬ 
voking the jurisdiction of county 
board of equalization to cancel or re¬ 
duce an assessment of personal prop¬ 
erty was not lost by failure of coun¬ 
ty clerk to make a record of board's 
decision, since the final order of the 
board Is provable by parol evidence. 


—Minneapolis Dredging Co v. Rei- 
kat, 3 NW.2d 887, 141 Neb 475. 

91. Iowa—Burns v. McNally, 67 N. 
W. 908, 90 Iowa 432 

98. y.S.—Hillsborough Tp., Somer¬ 
set County, N J v. Cromwell, N 
J., 66 S Ct. 445, 326 U.S 620, 90 L. 
Ed 358 

61 C.J. p 839 note 56 
Issuance of writ held justified 
N.J.—Newark & Essex Bldg. Corp 
v. City of Newark, N.J Sup., 39 A. 
2d 643—Dwight School of Engle¬ 
wood v. State Board of Tax Ap¬ 
peals, 172 A. 729, 12 N.J.Mlsc. 494. 

93. N.Y.—134 William St. Co. v. 
Bennett, 263 NY.S. 820, 146 Misc 
772, affirmed 268 N.Y S. 834, 240 
App.Div. 920. 

94. N J.—Borough of Kenilworth v 
Board of Equalization of Taxes, 72 
A. 966, 78 N J Law 302, affirmed 74 
A. 489, 78 N.J.Law 439. 

95. Ark.—Arkadelphia Milling Co. v. 
Clark County Board of Equaliza¬ 
tion, 206 S.W. 70, 136 Ark. 180. 

96. Mont—State v. Stewart, 297 P. 
476, 89 Mont 257. 
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97. Mont—State v. Stewart, supra 
S.D.—Williams v, Stanley County 

Board of Equalization, 7 N W 2d 
148, 69 S.D. 118. 

98. Neb —J S Hatcher & Co. v 
Gosper County, 145 NW 993, 95 
Neb. 543. 

99. N J —Reese v. Sherrer, 10 A. 286, 
49 N J Law 610. 

1. Pa,—Chew v. Philadelphia, 14 Pa. 
Dist 168. 

61 C.J. p 840 note 66. 

2. Pa.—Chew v. Philadelphia, supra. 

3. Miss.—Grenada Bank v. Town of 
Moorehead, 133 So. 666, 160 Miss. 
163. 

4. Wis.—State v. Leuch, 144 N.W. 
1121, 155 Wis. 499. 

5. Iowa.—Dowling v. Webster Coun¬ 
ty, 134 N.W. 870, 154 Iowa 603. 

61 C.J. p 840 note 71. 

Searing 

Where taxpayer who failed to list 
property for taxation permitted 
board of supervisors to adopt assess¬ 
ment of land by tax commissioner 
without appeal by taxpayer to the 
board of supervisors, he could not 
then appeal to circuit court, since 
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taxpayer may appeal from an order of a board re¬ 
ducing the assessment of another without filing ob¬ 
jections before the board. 6 A judgment of dis¬ 
missal without prejudice in a former action does 
not preclude an appeal. 7 

On certiorari or writ of review . Generally, certi¬ 
orari to review the decision of a reviewing board 
or officer will not lie where another adequate 
remedy exists, 8 as by appeal, 9 unless the board 
acted in excess of its jurisdiction, 10 or unless the 
right to the writ of review is concurrent with an 
appeal. 11 The existence of another remedy will not 
preclude certiorari where such other remedy is in¬ 
adequate. 12 The court has jurisdiction on certi¬ 
orari to review the decision of a county board of 
tax appeals dismissing the taxpayer's petition to 
have omitted property added to the list of taxable 
property, notwithstanding the taxpayer’s failure to 
appeal to the state board of tax appeals, where the 
single question presented involves the determina¬ 
tion of the constitutionality of a legislative act, 
which question rests with a judicial body alone. 13 


c. Persons Entitled 

Only those persons designated by statute are entitled 
to an appeal or further appeal from the decision of a 
reviewing board or officer, and It Is necessary In order to 
warrant the Issuance of a writ of certiorari that the 
petitioner have sufficient Interest and that Injury have 
resulted from the decision of the board. 

Since the right of appeal is entirely statutory, as 
discussed supra § 548, only those persons designated 
by statute are entitled to an appeal 14 or further 
appeal 16 from the decision of a reviewing board 
or officer. The members of a board of supervisors 
are county officers within a statute allowing an ap¬ 
peal 16 The legislature may authorize an appeal by 
taxpayers and deny the right to the state, 17 and no 
appeal lies in favor of the state, 18 unless by statute 
such appeal 19 or further appeal 20 is provided Un¬ 
der some statutes a taxpayer may appeal from an 
order of the board reducing the assessment of an¬ 
other 21 An appeal from an assessment of omitted 
property, by a county attorney as representative of 
the county, may be further appealed without express 
statutory direction, 22 and the fact that the state 
is not mentioned as an appellant 23 or an unnecessary 


statute regulating: such appeals does 
not contemplate an appeal where 
there is no hearing before board of 
supervisors and circuit court had no 
Jurisdiction to reduce assessment 
made by tax commissioner and adopt¬ 
ed by board of supervisors—Breath¬ 
itt County Board of Sup’rs v Ware 
Cannel Coal Co, 179 S W 2d 225, 297 
Ky. 117. 

Omitted property 

Iowa.—Dowling v. Webster County, 
134 NW 870, 154 Iowa 603—Mur- 
row v Heath, 125 N.W. 269, 146 
Iowa 347 

0. Neb.—In re Bankers* Life Ins 
Co, 128 N.W. 661, 88 Neb. 43. 

61 C.J. p 840 note 72 

7. N.D.—Hughes Electric Co. v 
Burleigh County, 207 N.W. 997, 63 
N.D 728. 

61 C J. p 840 note 73. 

8 . Iowa.—Younker Bros. v. Zlrbel, 
12 N.W.2d 219, 234 Iowa 269, 151 
A L.R. 642. 

61 C.J. p 840 note 77. 

9. Iowa.—Younker Bros. v. Zirbel, 
supra. 

61 C.J. p 840 note 78. 

10. Iowa.—Remey v. Burlington 

Board of Equalisation, 46 N.W. 899, 
80 Iowa 470—Royce v. Jenney, 60 
Iowa 676. 

11. Or.—Elmore Packing Co. v. Til¬ 
lamook County; 106 P. 898, 65 Or 
218, followed In Nehalem Packing 
Co v. Tillamook County. 106 P. 
901, 65 Or. 826. 


12. Cal —Birch v. Board of Sup’rs 
of Orange County, 215 P 903, 191 
Cal. 235 

61 C J. p 840 note 81. 

13. N J —Schwartz v Essex Count> 
Board of Taxation, 32 A 2d 354, 130 
N J Law 177 

14. Iowa—Smith v Sioux City 
•Stock Yards Co, 260 NW 631, 219 
Iowa 1142 

Okl—Hyde v State Board of Equali¬ 
zation. 162 P 2d 175, 196 Okl 28 
Pa—Appeal of Atlantic Refining Co, 
Com PI, 92 Pittsb Leg.J 49 
SD-In re Ericksen, 11 N W 2d 141, 
69 S D 446, appeal dismissed Erick- 
sen v John Morrell & Co, 64 S Ct 
1269, 322 US 712, 88 L Ed 1564. 

61 C J. p 840 note 85. 

Person, representative, or entity 
Statutes providing for appeals 
from orders of county boards of 
equalization do not preclude appeal 
by any person, representative, or en¬ 
tity whose interests may be adverse¬ 
ly affected —State v. Odd Fellows 
Hall Ass’n, 243 N.W. 616, 123 Neb 
440. 

15. Iowa.—Farmers* Loan & Trust 
Co. v. City of Newton, 66 N.W. 784, 
97 Iowa 502. 

61 C.J. p 840 note 86. 

Attorney general was held not au¬ 
thorized to appeal from judgments 
of the circuit court on appeal from 
the board of supervisors in tax pro¬ 
ceedings—Board of Sup*rs of Laud¬ 
erdale County v. Guaranty Loan, 
Trust A Banking Co., 77 So. 956, 117 
Miss. 132. 


County attorney 

Where taxpayer had prosecuted ap¬ 
peal to quarterly court from tax as¬ 
sessment made by county board of 
supervisors, appeal by board to cir¬ 
cuit court was properly prosecuted 
by county attorney in the name of 
the board —Prestonsburg Water Co 
v Prestonsburg Board of Sup’rs, 131 
S W 2d 451, 279 Ky 551. 

10. Iowa—Board of Sup’rs v Sioux 
City Stock Yards Co , 274 N.W 17, 
223 Iowa 1066—In re Assessment 
of Farmers' Loan & Trust Co of 
Sioux City, 136 NW 543, 155 Iowa 
536 

17. Ala.—'State v. Ide Cotton Mills, 
57 So 481, 175 Ala. 530 

18. Ala.—State Tax Commission v 
Bailey & Howard, 60 So 913, 179 
Ala 620 

61 C J p 841 note 90 

19. Neb—State v. Odd Fellows H&ll 
Ass’n, 243 NW 616, 123 Neb. 440. 

61 C J p 841 note 92 

20. Ky.—^Edmonson County Board of 
Sup’rs v. Vincent, 211 S.W. 195, 184 
Ky. 77. 

61 C J p 841 note 93. 

21. Neb—In re Bankers’ Life Ins. 
Co, 128 NW. 661, 88 Neb. 43- 
State v. Drexel, 107 N.W. 110, 76 
Neb 751. 

61 C.J. p 841 note 94. 

22. Okl.—Hoflfmeyer v. Partridge, 
249 P. 401. 119 Okl. 216. 

61 C.J. p 841 note 95. 

23. Okl.—Hoff meyer v. Partridge, 
supra. 

I 61 C ,Ji p 841 note 98. 
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party is added 24 1*9 not fatal to the appeal; but it 
has been held that the county treasurer may not 
appeal to the court from an order of the state board 
of assessment and review vacating taxes listed by 
the treasurer on. alleged omitted property, where the 
statute does not confer authority to do so. 26 

Persons aggrieved. Under statutes so providing 
an appeal to the courts may be taken by persons 
aggrieved by the action of a reviewing board or 
officer. 26 Persons aggrieved are those directly in¬ 
terested and whose pecuniary interests are or may 
be affected. 27 A person is aggrieved where the 
board erroneously refuses to reduce the assessor’s 
valuation. 28 A person may be aggrieved by the 
omission of the taxing officers to assess the property 
of others or by an undervaluation thereof. 29 The 
term has been held to include a lessee under a 
covenant to pay taxes. 30 Where the statute con¬ 
fines an appeal to an aggrieved person, he may not 
assume to act for others 31 


On certiorari. It is necessary, in order to war¬ 
rant the issuance of a writ of certiorari to review 
the action of a reviewing board or officer that the 
petitioner have sufficient interest 32 and that injury 
have resulted from the board’s decision. 33 

On petition in error a party cannot be heard to 
complain of an increase in assessment where he ad¬ 
mits the valuation is a small percentage of its actual 
value. 34 

§ 553. — Presentation and Reservation be¬ 
fore Board or Officer of Grounds of 
Review 

Generally, questions not raised and properly pre¬ 
served for review before the reviewing board or officer 
will not be considered on a review of the decision of the 
board or officer by appeal or certiorari. 

Generally, questions not raised and properly pre¬ 
served for review before the reviewing board or 
officer will not be considered on a review of the 
decision of the board or officer by appeal 35 or cer- 


24. Okl —Hoffmeyer v. Partridge, 
supra 

61 C J p 841 note 97 

25. Iowa.—In re Proposed Assess¬ 
ment of County Treasurer of 
Woodbury County Against Lytle 
Inv Co, 260 NW 538. 219 Iowa 
1099—In re Proposed Assessment 
Against Sioux City Stock Yards 
Co., 260 NW 538 

26. Pa —Appeal of Wayne Tp 

School Dist, 23 Pa Dist & Co 326, 
20 West Co. 18 

61 C J p 841 note 1 

27. Okl —In re Muskogee Gas & 
Electric Co , 201 P 358, 83 Okl. 167 

61 C.J p 841 note 2. 

Held not person aggrieved 

(1) In general—In re Proposed 
Assessment of County Treasurer of 
Woodbury County Against Lytle Inv 
Co, 260 N.W. 538, 219 Iowa 1099 

(2) Tax ferret—In re Muskogee 
Gas & Electric Co., 201 P. 358, 83 Okl. 
167—61 CJ. p 841 note 2 [b]. 

28. Conn —Underwood Typewriter 

Co v City of Hartford, 122 A. 91, 
99 Conn 329 

29. Conn—Foote v. Town of Bran¬ 
ford. 146 A 723, 109 Conn. 358. 

30. Iowa—Chapman Bros. v. Board 
of Review of City of Des Moines, 
228 NW. 28, 209 Iowa 304. 

61 C.J. p 841 note 5. 

91* Ky—Cossar v. Klein, 14 8.W.2d 
160, 227 Ky. 768. 

61 C.J. p 841 note 6. 

82 . Mo.-—State ex rel. Lane v. Corne¬ 
ll, 149 SW.2d 815, 347 Mo. 932. 

61 C.J. p 841 note 8. 

One who appeared as agent for, 
property owners before tax tribunals 
having jurisdiction over tax appeals 


could bring certiorari to review de¬ 
termination of state board of tax 
appeals that it had no power to re¬ 
ceive tax appeals because filed too 
late —Ettrick v. State Board of Tax 
Appeals, 172 A. 365, 12 N J Mlsc 432 
Status not attacked 
Where municipalities sought re¬ 
view by certiorari of judgment of the 
state board of tax appeals dismiss¬ 
ing their appeal from assessments on 
railroad properties, and citizens and 
taxpayers of the respective munici¬ 
palities were joined as coprosecutors 
and their status as such was not 
made the subject of attack by proofs 
or other proceedings prior to argu¬ 
ment on final hearing, their qualifica¬ 
tions as coprosecutors after that 
time were beyond attack—Jersey 
City v. State Board of Tax Appeals, 
43 A 2d 799, 133 N J Law 202, fol¬ 
lowed in 43 A 2d 805, three cases, 
modified on other grounds 47 A.2d 
354, 134 N J.Law 239. 

33 . Me—Winslow v. Kennebec 
County, 37 Me. 661. 

34. Neb —Lexington Mill, etc , Co v 
Dawson County, 96 N.W. 62, 1 Neb 
(Unoff) 872 

61 C J, p 841 note 11. 

35. Iowa—Commercial Merchants 
Nat Bank & Trust Co v Board of 
Review of Sioux City, 296 N.W. 
203, 229 Iowa 1081. 

Mass.—Commissioner of Corpora¬ 
tions and Taxation v. Boston Edi¬ 
son Co., 89 N B.2d 584, 810 Mass. 
674—Board of Assessors of Bosr 
ton v. Garland School of Home 
Making, 6 N.E.2d 374, 296 Mass 
878—Commissioner of Corpora¬ 
tions and Taxation v. Thayer, 
Brfcdley Co., 197 N.B. 47, 291 Mass. 
198. 
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i Neb —Archer-DanJels-Midland Co. v 
Board of Equalization of Douglas 
County, 48 NW2d 756, 154 Neb 
632 

Ohio—Roseville Pottery v Board of 
Revision of Muskingum County, 77 
N E 2d 608, 149 Ohio St 89—Neil 
House Hotel Co. v. Board of Revi¬ 
sion of Franklin County, 70 N E 
2d 646, 147 Ohio St 231—Swetland 
Co v Evatt, 37 N E 2d 601, 139 
Ohio St 6 

Pa.—Appeal of Susquehanna Col¬ 
lieries Co, 6 A 2d 831, 336 Pa. 337. 
SD—Williams v Stanley County 
Board of Equalization, 7 NW2d 
148, 69 S.D. 118 
Cl C.J p 841 note 14. 

Claim for exemption or deduction 
N J —McBride v Jersey City, 22 A. 

2d 567, 19 N.J Misc. 637. 

Question held raised 

(1) In general—Commonwealth v. 
Ford Motor Co., 45 Pa Dist & Co 492, 
51 Dauph Co 149, affirmed 38 A.2d 
329, 350 Pa 236, appeal dismissed 65 
SCt. 857, 324 US. 827, 89 L Ed 1394, 
rehearing denied 65 S Ct. 1012, 324 
US 890, 89 LEd. 1437. 

(2) Where taxpayer complained to 
county board of equalization that his 
property was assessed too high be¬ 
cause amount shown on schedule was 
raised by assessor without any basis 
therefor, validity of assessment In 
the amount in excess of an admitted 
amount was in issue before county 
board of equalization and the same 
question cotild be raised in district 
court.—Archer-Daniels-Mldland Co 
v. Board of Equalization of Douglas 
County, 48 N.W.2d 756, 154 Neb. 632. 

(3) Where taxpayer's grounds of 
protest were inequitable valuation, a 
higher valuation than of other prop- 
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tiorari, 36 although in some circumstances the court 
may consider questions not presented to the re¬ 
viewing board.* 7 A statutory provision that the 
court shall not consider any issue of law which 
does not appear to have been raised in the proceed¬ 
ings before the board must be interpreted in the light 
of the principles relating to jurisdiction, and, as so 
interpreted, an exception of questions of jurisdic¬ 
tion from the general application of the statute must 
be implied. 38 Where no particular form of ob¬ 
jection is necessary as a basis for an appeal the 
objections before the board or officer may be oral 
or in writing, 39 and are sufficient if the party makes 
his grievance known in any form. 40 The objections 
need not appear m the transcript filed on appeal, 41 
and it is sufficient if they appear in the notice of 
appeal. 42 Where a taxpayer appears and objects 
before a tax ferret as directed by the county 
treasurer to contest an assessment of omitted prop¬ 
erty by the treasurer, the objections will be treated 
as made to the treasurer. 43 


§§ 558-554 

§ 554. -Proceedings for Review and Par¬ 

ties 

a. Proceedings for review 

b. Parties 

a. Proceedings for Review 

(1) In general 

(2) Transcript 

(3) Notice 

(4) Bond or other security 
(1) In General 

Where the method and manner of taking an appeal 
to a court from a decision of the board are prescribed 
by statute, it is the duty of the appellant to take such 
steps as are prescribed, and on noncompliance, the appeal 
may be dismissed or removed from the files of the court. 

The method and manner of taking an appeal to 
a court from a decision of the board are usually 
prescribed by statute and it is the duty of appel¬ 
lant to take such steps as are prescribed 44 or which 


erties, and an excessive valuation, 
because of income, because of repro¬ 
duction cost, and because of com¬ 
parisons with other buildings, the 
grounds were sufllcient to present 
question whether valuation placed 
on property was correct —Yeoman 
Mut Life Ins Co v. State Board of 
Assessment and Review, 294 N W 
330. 229 Iowa 320 
Assessment of omitted property 
Ind —Johnston v 'State, 8 N E 2d 590, 
212 Ind 375, rehearing denied 10 
NE 2d 40, 212 Ind 375 
61 C J p 841 note 14 [a] 

Necessity of record 

Taxpayer cannot, in action to set 
aside assessment, obtain review of 
state tax commission’s ruling ex¬ 
cluding evidence, without presenting 
record showing materiality of evi¬ 
dence excluded —Colorado Tax Com¬ 
mission v Colorado Central Power 
Co, 29 P 2d 1030, 94 Colo 287, cer¬ 
tiorari denied 55 S Ct 83, 293 US 
572, 79 L Ed 070, and followed in 29 
P.2d 1031, 94 Colo. 292, certiorari de¬ 
nied 56 SCt 84, 293 U.S. 672, 79 L. 
Ed. 670, followed in 29 P 2d 1032, 94 
Colo 293, certiorari denied 65 S.Ct. 
84, 293 US 572, 79 L Ed. 670. 

36. N J —New Jersey Ins Co v 
State Board of Tax Appeals, 195 A. 
719, 119 NJLaw 245—Newark Fire 
Ins Co. v. Stato Board of Tax Ap¬ 
peals, 193 A 912, 118 NJLaw 525, 
affirmed 198 A 837, 120 NJLaw 
224, affirmed 69 S Ct 918, 307 US 
313, 616, 83 L Ed. 1312. 

61 C J. p 842 note 15. ♦ 

Presentation of facts 

The statutory power of the su¬ 
preme court to direct the taking of 
depositions under writs of certiorari 
to review decisions of the state board 


of tax apppftls does not relieve the 
interested parties of the obligation to 
make a full and fair presentation of 
facts before the subordinate statu¬ 
tory bodies bv legal evidence—Atlan¬ 
tic City v State Board of Tax Ap¬ 
peals, 9 A 2d 702, 123 NJLaw 4G4. 

37. N J —State v. State Board of 
Tax Appeals, 45 A 2d 599, 134 NJ 
Law 31. affirmed 52 A 2d 852, case 
one. 135 NJLaw 481 and 52 A 2d 
852, case two, 135 N J Law 482 

38. Moss.—Board of Assessors of 
City of Boston v Suffolk Law 
School, 4 N E 2d 342, 295 Mass 
489 

Pallors to file application 

Court was not precluded from con¬ 
sidering alleged lack of jurisdiction 
of board of tax appeals to grant 
abatement of tax by taxpayer’s fail¬ 
ure to file application for abatement 
in statutory form, because board 
stated that question whether appli¬ 
cation was on approved form was 
not raised before board, and if it was 
raised, it was waived, since neither 
failure to raise question nor waiver 
thereof precluded court from consid¬ 
ering question —Board of Assessors 
of City of Boston v. Suffolk Law 
School, supra. 

39. Pa.—Commonwealth v. Ford Mo¬ 
tor Co, 45 PaDist & Co. 492, 61 
D&uph Co 149, affirmed 38 A 2d 329, 
350 Pa. 236, appeal dismissed 65 S 
Ct 857, 324 US. 827, 89 L Ed. 1394, 
rehearing denied 65 S.CL 1012, 324 
U.S 890, 89 LEd. 1437. 

61 C.J. p 842 note 17. 

Omitted property 

Iowa.—Dowling v. Webster County, 
134 N.W. 870, 154 Iowa 603—Mur- 
row v. Heath, 125 N.W. 269, 146 
Iowa 347. 


40. Iowa,—Schoonover v. Petcina 
100 NW 490, 126 Iowa 261. 

61 C.J. p 842 note 18. 

Omitted property 

Iowa.—Schoonover v Petcina supra. 

41. Iowa.—Dowling v Webster 
County, 134 N.W. 870, 154 Iowa 
603. 

42. Iowa.—Moffit v. Fitzer, 141 N W. 
935. 

Omitted property 

Iowa—Moffit v Fitzer, supra. 

43. Iowa,—Moffit v. Fitzer, supra, 

44. Ala,—Ex parte State ex rel At¬ 
torney General, 39 So 2d 669, 252 
Ala 149 

Md —Doub v State Tax Commission, 
17 A 2d 114, 179 Md 186, followed 
in Finan v State Tax Commission, 
17 A 2d 117, 179 Md. 693, and Mc¬ 
Mullen Bros v. State Tax Com¬ 
mission, 17 A 2d 117, 179 Md. 694. 
Mass—Boston Five Cents Sav. Bank 
v. Assessors of Boston, 59 N.E 2d 
454, 317 Mass. 694—New England 
Trust Co. v Assessors of Boston, 
33 NE.2d 268, 308 Mass. 543. 

Pa—Appeal of York & Foster. Com. 
PI, 32 Erie Co 140, appeal dis¬ 
missed 63 A 2d 358, 163 PaSuper. 
602. 

61 C.J. p 842 note 25. 

Citation, to officer to appear and an¬ 
swer complaint 

Conn. — -Rommell v. Walsh, 15 A. Id 
6, 127 Conn. 16. 

Assignment of error 
Appeals from a decision of appel¬ 
late tax board containing no assign¬ 
ment of error as required by statute 
were not properly before the supreme 
judicial court and they were accord¬ 
ingly dismissed.—New England 
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are all essential to get the appeal before the court; 4 * 
but it has been held that, where the court is vested 
by statute with jurisdiction over the parties and sub¬ 
ject matter, the contention that the court does not 
have jurisdiction of the case until appellant has 
complied with all of the statutory requirements 
relating to the appeal cannot be sustained. 46 Ordi¬ 
narily, on noncompliance with statutory require¬ 
ments, the appeal may be dismissed 47 or removed 
from the files of the court; 48 but action must be 
taken within a reasonable time to quash'a defective 
appeal, and if no such action is taken, the defects 
are waived. 49 

Payment of tax . Tender or payment of the tax 


ia not ft condition precedent to the right of re- 
view, 69 unless such payment is required by statute. 61 
Where the amount of the tax is paid into court, 
the court may properly allocate and pay over to the 
proper authorities such amount of the tax as ap¬ 
pears to be reasonably free from dispute. 62 A writ 
of certiorari to review the judgment of the board 
of tax appeals does not operate as a stay of pro¬ 
ceedings to collect the tax unless the court shall so 
order. 63 

(2) Transcript 

It Is generally proper and necessary to the disposition 
of the appeal that a transcript be filed, and such tran- 


Trust Co. v. Assessors of Boston, S3 
N.».2d 268, 308 Maas. 543. 

Specification. of question* of law 

(1) Appeals to the circuit court 
from an order of the state tax com¬ 
mission on an appeal from action 
of county commissioners in assess¬ 
ing: property should specifically set 
forth the questions of law which ap¬ 
pellant desires to have reviewed — 
Doub v. State Tax Commission, 17 
A 2d 114, 179 Md 186, followed In 
Finan v. State Tax Commission, 17 
A 2d 117. 179 Md. 693. and McMullen 
Bros v State Tax Commission, 17 
A 2d 117, 179 Md 694 

(2) Where taxpayer did not set out 
any error of law asserted to have 
been made by appellate tax board 
with respect to denial of request for 
report of findings of fact, purported 
claim of appeal from denial of re¬ 
quest for report was not rightly on 
files of county court —Boston Five 
Cents Sav. Bank v. Assessors of Bos¬ 
ton, 59 N.E 2d 454, 317 Mass. 694. 

Petition for review 

(1) Under statute providing that 
petition for review of tax assess¬ 
ment by county board of taxation 
shall be signed by petitioner or his 
agent, jurisdiction of county board 
with which petition is filed by agent 
is conditioned on the fact of agency 
of person filing petition, and absence 
of affirmative showing of such agen¬ 
cy on face of petition Is not fatal.— 
City of Hackensack v. Hackensack 
Trust Co, 18 A.2d 652, 19 N.J.Misc. 
260. 

(2) The statute requiring party ap¬ 
pealing from court of tax review to 
file petition in error within ten days 
after filing of transcript on appeal 
means ten days after notice of filing 
of transcript and is mandatory, and 
failure to comply therewith requires 
dismissal of appeal —Harper County 
Excise Board,v. Phillips Pipe Line 
Co., 140 P.2d 596, 192 0kl.i 700, fol¬ 
lowed in Harper (County Excise Board 
v. Atchison, X. 4b S F By. Oo., 140 
P.2d *596, 192 Okl, 701 and Musko¬ 
gee County Exolse- Board v. Kurn,, 


140 P.2d 597, 192 Okl. 701—Protest 
Against Illegal Tax Levies Made by 
Excise Board of Pontotoc County, 
for Fiscal Tear Ending June 30, 1932, 
22 P.2d 915, 164 Okl 47. 

Filing of written complaint 

Where record fails to disclose that 
complaining taxpayer filed written 
complaint with state board of equal¬ 
ization, attempted appeal to supreme 
court, to review action of board in 
fixing value of property for purpose 
of taxation, presents nothing for re¬ 
view, and must be dismissed —In re 
Earlsboro Gas Co's Assessment, 25 
P 2d 632, 165 Okl 40, followed in In 
re Seminole Gas Co.’s Assessment, 25 
P 2d 635, 165 Okl. 43, In re Southwest 
Utilities Service Co's Assessment. 25 
P 2d 636, 165 Okl 43 and In re Macth- 
waite Oil & Gas Co ’a Assessment, 25 
P 2d 637, 165 Okl 44. 

Compliance held shown 
Pa.—-Commonwealth v Ford Motor 
Co, 45 Pa.Dist & Co 492, 51 

Dauph Co 149, affirmed 38 A 2d 329, 
350 Pa 236, appeal dismissed 65 
SCt. 857, 324 US. 827, 89 L Ed 
1394, rehearing denied 65 S Ct. 1012, 
324 US 8D0, 89 L Ed 1437. 

45. Iowa.—Frost v Oskaloosa Board 
of Review, 86 N.W. 213, 114 Iowa 
103. 

Filing with board 

If claim of appeal from decision of 
appellate tax board was not season¬ 
ably filed with the board, the appeal 
could not properly be filed with the 
county court'—Boston Five Cents 
Sav. Bank v. Assessors of Boston, 59 
N.E 2d 454, 317 Mass. 694. 

Prior to transmission of appsal 
from decision of appellate tax board 
to full supreme judicial court and en¬ 
try of appeal on docket of full court, 
the appeal is on the files of the coun¬ 
ty court, that Is, the supreme Judicial 
court sitting by a single justice.— 
Boston Five Cents Sav. Bank y. As¬ 
sessors of Boston, supra. 

Hearing before board 
Right of appeal is not dependent 
on giving ot notice to taxpayer of 
hearing before board of supervisors 


or his failure to appear before board. 
—Letcher County v. Kentucky River 
Coal Corporation, 61 S.W.2d 891, 260 
Ky. 7. 

40 . Pa.—Commonwealth v City Nat 
Bank, Philadelphia, 41 Pa.Dist. & 
Co 150, 50 Dauph Co 147 

47. Mass —Boston Five Cents Sav 
Bank v Assessors of Boston, 59 
N E 2d 454, 317 Mass 694. 

Okl.—Protest of St. Louis-San Fran¬ 
cisco Ry Co . 22 P 2d 993. 164 Okl 
63—In re Oklahoma ft; R M R 
Co, 20 P 2d 878, 163 Okl 26—In re 
Texas, O & E R Co, 20 P.2d 877, 
163 Okl. 25. 

48. Mass —Boston Five Cents Sav 
Bank v. Assessors of Boston, 69 N 
E 2d 454, 317 Mass 694 

49. Pa.—Commonwealth v City Nat 
Bank, Philadelphia, 41 Pa,Dist. & 
Co. 150, 60 Dauph Co 147. 

50. Miss—Tunica County v. Tate. 
20 So 74, 78 Miss 294. 

61 C J p 842 note 27. 

51. Okl —In re Sprankle Co, 170 P. 
1147, 69 Okl. 178 

It is within legislative competency 

to require payment of taxes as a con¬ 
dition precedent to an action ques¬ 
tioning amount of taxes due.—Ex 
parte State ex rel. Attorney General. 
39 9o.2d 669, 252 Ala. 149. 

IDlsmlssal 

Where appeal from order of county 
board of equalization adding omitted 
property of a corporation to tax roll 
was pending in district court at time 
taxes levied against such property 
became due and payable, and such 
taxes were not paid at time and In 
manner provided by law, appeal 
abated, requiring dismissal of the 
appeal, and district court was there¬ 
after without power to make any or¬ 
der except that dismissing the ap¬ 
peal.—Flower Hospital v. Board of 
Equalization of Tulsa County, 127 
P.2d 177, 191 Okl. 218, 

58. Pa.—Appeal of Follock, 177 A. 
7Q9, 318 Pa. 79. 

53. N.J.—Rice v. City of Newark, 40* 
A.2d 13, 186 53. 
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*orl£t or record fihouJd be complete and in the form pre¬ 
scribed by the statute.. 

Under statutory direction it is necessary that a 
copy of the action of the board be filed with the 
proper officer. 64 Even in the absence of express 
statutory regulation it has been held proper and 
necessary to the disposition of the appeal that a 
transcript be filed 55 While in some jurisdictions 
the filing of the transcript is not a jurisdictional 
matter, 56 and an appeal from the decision of a court 
on appeal from the ruling of a reviewing board 
will not be dismissed unless because of the absence 
of transcript, petition, or evidence the appellate 
court has nothing on which it may act, 67 in other 
states such requirement is jurisdictional. 58 The 
court may permit the filing of the transcript during 
the trial. 69 

On appeal from the county treasurer’s decision 
in a tax ferret proceeding to list certain property 
for taxation, the statutory method for transferring 
the cause to the court by transmitting a transcript 
as exclusive, 60 and the county treasurer may not 


transfer the cause to the court by a mere physical 
transfer of the original papers. 61 An entry of a 
general appearance in the court prior to objecting 
to die jurisdiction of the court because of failure 
to file a transcript does not confer jurisdiction of 
the subject matter. 62 

The transcript or record required to be filed 
should be complete and in the form prescribed by the 
statute. 68 Filing a copy of a notice of a proposed 
increase by the board does not comply with the 
statutory requirement of a certified copy of the 
board’s final action. 64 Where the statute requires 
a certification under the hand of the clerk of the 
board, the certification cannot be shown by oral 
testimony. 65 

(3) Notice 

lh proceedings to review the decision of a reviewing 
board or officer, a statutory requirement of notice of 
appeal must be complied with, but substantial com¬ 
pliance with the statute Is sufficient. 

In proceedings to review the decision of a review- 


54. Ky.—Cain v Magoffin County, 
249 S W 766, 198 Ky 598 

61 C J. p 842 note 31. 

55. Iowa.—Peterson v. Clarence 
Board of Review, 116 N.W. 818, 138 
Iowa 717 

61 C J p 842 note 32 

Omitted property 

Iowa.—Murrow v Heath, 125 NW 
259, 146 Iowa 347 

55. Iowa.—Yeoman Mut Life Ins 
Co. v. State Board of Assessment 
and Review, 294 N W. 330, 229 Iowa 
820. 

41 C.J. P 842 note 33. 

JTotloe of appeal sufficient 

A filing of <a transcript of proceed¬ 
ings before board of review is not 
necessary to give district court juris¬ 
diction of appeal from action of 
board in confirming an assessment, 
since notice of appeal is sufficient — 
Corn Belt Theatre Corp. v. Board of 
Review, City of Oskaloosa, Mahaska 
County, 12 NW.24 820, 234 Iowa 355 
—Yeoman Mut Life Ins Co v. State 
Board of Assessment and Review, 294 
N.W. 320, 229 Iowa 320 

Omitted property 

Iowa— rMorril v. Bentley, 126 N.W. 
155, 130 N.W. 734, 150 Iowa 677— 
Murrow v. Heath, 125 N.W. 259, 
146 Iowa 347. 

57. Iowa.—Yeoman Mut. Life Ins 
Co. v. State Board of Assessment 
and Review, 294 N.W. 330, 229 Iowa 
320. 

—-Dolese Bros Co. v. Board 
* ok Com'rs of Comanche County, 2 
P.2d 955, 151 Okl. 110. 


59. Iowa—Kamrar v. Webster City. 
120 N W 120 

61 C.J p 842 note 35 

60. Okl—In re Assessment of Prop¬ 
erty of Kennedy for Taxation, in 
Osage County, for Years 1917, 1918. 
and 1919, 29 P 2d 112, 167 Okl 248 
Papers inadvertently omitted in 

transfer of tax case from county 
treasurer to county court may be 
filed after perfecting of appeal if 
duly identified and certified —State 
v. Empire Refineries, 3 P.2d 1046, 152 
Okl. 215. 

61. Okl —In re Assessment of Prop¬ 
erty of Kennedy for Taxation, in 
Osage County, for Years 1917, 1918, 
and 1919, 29 P 2d 112, 167 Okl. 248 

62. Okl—In re Assessment of Prop¬ 
erty of Kennedy for Taxation, in 
Osage County, for Years 1917, 1918, 
and 1919, supra 

63. N J —Frankel v. City of Pater¬ 
son. 65 A.2d 557, 3 N.J Super. 15. 

Contents 

(1) The transcript proper on ap¬ 
peal from the local board of review 
should consist of the tax assessment 
as made by the assessor, the objec¬ 
tions filed thereto, and the board’s 
ruling on the objections —Board of 
Sup’rs v. Sioux City Stock Yards Co , 
274 N W 17, 223 Iowa 1066. 

(2) Where proposed assessment is 
challenged and a hearing before the 
state board of equalization is had, 
record of hearing for purposes of ap¬ 
peal must contain all of the evidence 
considered by the board in arriving 
at assessed value, as against conten¬ 
tion that supreme court is required 

| tb presume that the board's findings 
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and conclusion of assessed valuation 
are supported by proper evidence, al¬ 
though it may not be known or sus¬ 
pected by anyone or shown in the rec¬ 
ord—Pullman Co. v. Murray, 43 P.2d 
428, 171 Okl. 450 

(3) Where determination of ques¬ 
tions raised by appeal from decision 
of division of tax appeals affirming a 
tax assessment required a reading of 
pertinent parts of testimony taken 
before the division and transcript of 
such testimony was not included in 
appendix, appeal must be dismissed 
for failure to comply with supreme 
court rule requiring appellant to fur¬ 
nish appendix containing such parts 
of record material to questions pre¬ 
sented as appellant desires the court 
to read —Frankel v. City of Paterson, 
65 A 2d 557, 3 N.J Super 15 

(4) Where testimony of witnesses 

supporting valuation made by auditor 
and board of revision was not includ¬ 
ed in transcript in proceeding to re¬ 
view findings of tax commission in 
accordance with statute making it 
duty of auditor to include such tes¬ 
timony, transcript Was Incomplete,_ 

Provident Sav. Bank & Trust Co. v. 
Tax Commission, 2 Ohio 6upp. 268. 

Inclusion of written notice of ap¬ 
peal to taxpayer in transcript on ap¬ 
peal to county court in tax ferret 
proceeding is not a jurisdictional re¬ 
quirement, since notice may be waiv¬ 
ed in county court by taxpayer.— 
Kennedy v. State, 58 P.2d 139, 177 
Okl. 79. 

64. Ky.—Cain v. Magoffin County, 

249 S.W. 766, 198 Ky. 598 

65. Ky.—Cain v. Magoffin County, 

supra. 
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ing board or officer, a statutory requirement of no¬ 
tice of appeal must be complied with. 66 The service 
of the notice required by statute is a jurisdictional 
matter, 67 and the failure to give notice may war¬ 
rant dismissal of the appeal where notice has not 
been waived. 68 

Sufficiency . Substantial compliance with the stat¬ 
ute has been held sufficient. 66 The notice must be 
addressed to the parties designated. 70 The notice 
need not contain a recital that the taxpayer has 
appeared before the board and complained of an 
increase in his assessment. 71 Proper service of the 
notice will not cure a defective notice. 72 

Service . The notice need be served only on the 
parties specified. 73 The notice must be served with¬ 
in the time designated. 74 Where the statute allow¬ 


ing an appeal * within a certain number of days 
after the board’s adjournment does not prescribe 
the steps necessary to be taken, service of the notice 
within the time allowed for an appeal is sufficient 76 

Waiver of defects . An appearance of appellee 
waives the defects in the form 76 or service 77 of 
the notice. 

(4) Bond or Other Security 

Where required by statute, but not otherwise, an 
appeal bond or other security is a necessary step in 
taking an appeal from the decision of a reviewing board 
or officer. 

Generally, an appeal bond or other security is 
not a necessary step in taking an appeal from the 
decision of a reviewing board or officer, 78 unless 
such security is required by statute. 76 Only those 


66. Ohip—Kenney v. Evatt, 69 N 
E 2d 47. 144 Ohio St. 369. 

61 C J p 842 note 42. 

Tax ferret proceeding 1 

(1) In perfecting an appeal, in a 
tax ferret proceeding, by the tax¬ 
payer from a decision of the county 
treasurer allowing an assessment on 
omitted property, statutory provi¬ 
sions require that a notice of appeal 
be served on the county treasurer, 
and no other notice is necessary — 
Hamilton v International Bank, 242 
P 868, 114 Okl. 28. 

(2) Taxpayer was held entitled to 
written notice of appeal by state to 
county court In tax ferret proceed¬ 
ing, even though not required by stat¬ 
ute—Kennedy v State, 58 P 2d 139, 
177 Okl 79. 

67. Iowa.—Midwestern Realty Co v 
City of Des Moines, 231 N.W. 459, 
210 Iowa 942. 

61 C.J. p 843 note 43. 

Omitted property 

Iowa.—Murrow v. Heath, 126 NW 
269, 146 Iowa 347. 

68 . Okl.—Kennedy v. State, 58 F.2d 
189, 177 Okl. 79. 

69. Minn.—State v. Minnesota & On¬ 
tario Power Co., 141 NW. 839, 121 
Minn 421. 

Neb —State v. Odd Fellows Hall 
Ass'n, 243 N W. 616, 123 Neb. 440. 
Failure to set forth decision. 

An appeal from decision of board 
of tax appeals was not subject to 
dismissal because notice of appeal 
was merely from the "judgment” of 
board and did not set forth the deci¬ 
sion of board appealed from.—Castle¬ 
berry v. Evatt, 67 N E 2d 861, 147 
Ohio St. 30. 167 A.L.R. 198. 

Filing of appeal nunc pro tnao 
Pa.— Appeal of Leventon, 20 Pa.Dist. 
& Co. 550. 

70. Iowa.**—Farmers* State Sav. 

Bank of Fairbank v. Town Council j 


of Fairbank, 202 NW 80, 199 Iowa 
1276. 

61 C J p 843 note 45. 

Statute held void 

The statute permitting one proper¬ 
ty owner to protest to equalization 
board against a continued insufficien¬ 
cy in amount of assessment of anoth¬ 
er taxpayer and to appeal to county 
court from an unfavorable disposi¬ 
tion of his protest, without requiring 
any kind of notice to taxpayer, is 
void —Pulaski County v. Commercial 
Nat Bank, 194 S.W 2d 883, 210 Ark 
124, followed in Pulaski County v. 
National Old Line Ins. Co, 194 S.W. 

| 2d 890, 210 Ark. 138. 

Mailing notice to employe# 

Mailing copy of notice of appeal 
as served on county treasurer to em¬ 
ployee of one of taxpayers, who ad¬ 
vised employer and attorney for tax¬ 
payers that appeal had been taken, 
was Insufficient to give county court 
Jurisdiction of appeal by state from 
county treasurer in tax ferret pro¬ 
ceedings—Kennedy v. State, 68 P.2d 
139, 177 Okl 79 

71. Iowa.—Marion v. National Loan 
& Inv. Co., 98 N.W. 488, 122 Iowa 
629. 

72. Iowa.—Midwestern Realty Co v 
City of Des Moines, 231 N.W. 469, 
210 Iowa 942—Farmers’ State Sav 
Bank of Fairbank v Town Council 
of Fairbank, 202 N.W 80, 199 Iowa 
1275. 

73. Wash.—In re Assessment of 
Metropolitan Bldg. Co., 258 P. 473, 
144 Wash 369 

61 C.J. p 843 note 48. 

Service on member of household 
Iowa.—In re Sioux City Stock Yards 
Co., 268 N.W. 18, 222 Iowa 323. 
ftervloe on attorney 
In tax ferret proceeding before 
county treasurer, service by state of 
proper written notice of appeal on 
attorney representing taxpayer In 
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proceeding was sufficient notice to 
taxpayer to confer jurisdiction of the 
person on the county court on appeal 
—State v Oppenheim, 83 P 2d 533. 
183 Okl. 550 

74. Iowa.—Peterson v. Clarence 
Board of Review, 116 N.W 818, 138 
Iowa 717 

61 C J. p 843 note 49. 

75. Iowa.—Richards v. Rock Rapids, 
33 NW. 372, 72 Iowa 77. 

78. Iowa.—Chapman Bros v. Board 
of Review of City of Des Moines. 
228 NW. 28, 209 Iowa 304. 

77. Iowa,—Richards v. Rock Rapids, 
33 N.W. 372, 72 Iowa 77. 

Tax ferret proceeding 

Taxpayer may waive notice of ap¬ 
peal from county treasurer In tax 
ferret proceeding by entrance of gen¬ 
eral appearance in county court, but 
a special appearance does not consti¬ 
tute a waiver—Kennedy v. State, 58 
P.2d 139, 177 Okl. 79. 

78. Iowa.—Yeoman Mat. Life Ins 
Co. v State Board of Assessment 
and Review, 294 N.W. 330, 229 Iowa 
320. 

61 C J. p 843 note 56. 

79. Pa.—Commonwealth v City Nat 
Bank, Philadelphia, 41 Pa.Dlst. & 
Co. 150, 50 Dauph.Co. 147. 

61 C J p 843 note 58. 

Supersedeas bond 
Where, in tax ferret proceedings, 
judgment for taxes on omitted prop¬ 
erty was superseded by giving super¬ 
sedeas bonds pending appeal, such 
bonds were valid, contractual obliga¬ 
tions, dischargeable only by compli¬ 
ance with their terms and conditions, 
notwithstanding a tax warrant would 
have been returned "nothing found” 
for the reason that all property of 
taxpayer had been removed from the 
state prior to the time that the bonds 
were given.—Fidelity & Deposit Go* 
of Maryland v. State ex rel. Hortdn, 
93 P.2d 758, 185 Okl 324. 
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persons who come within the terms of the statute 
may be required to give the necessary security on an 
appeal 80 or further appeal. 81 The court is obliged, 
on motion promptly made, to dismiss an appeal when 
a bond is not filed within the period prescribed by 
the statute; 82 but, where action is not taken within 
a reasonable time to quash the appeal on this ground, 
the defect may be regarded as waived. 83 Where the 
bond is insufficient in amount, the remedy, it has 
been held, is not to dismiss the appeal, but to re¬ 
quire the bond to be made sufficient by amendment 84 

b. Parties 

At a general rule persons severally affected by a 
ruling of a reviewing board or officer may join as plain¬ 
tiffs on an appeal. Parties designated by statute must 
be made parties defendant. 

As a general rule persons severally affected by a 
ruling of a reviewing board or officer may join 
as plaintiffs on an appeal, 85 but a person who has no 
interest in the tax proceedings is not joined as a 
proper party plaintiff on an appeal. 86 On certiorari 
taxpayers may not join where they complain of 
separate and distinct assessments before the 
board. 87 

Parties defendant. Parties designated by statute 
must be made parties defendant on an appeal. 88 
In a proceeding by a taxpayer to have other prop¬ 
erty listed and assessed as omitted property by the 


board, on appeal the owner of the omitted property 
is a necessary party. 80 On a writ of review to 
review the action of a county board the county and 
not the board has been held the proper party. 00 On 
certiorari to review the decision of a reviewing 
board or officer the writ should be directed to the 
person who has the custody of the record sought 
to be removed. 91 

Additional parties. Under statutory authority the 
court may bring in such parties as are essential to 
the complete determination of the case. 92 

§ 555. - Pleading 

Unless otherwise provided by statute, no pleadings 
are necessary on an appeal from the decision of a review¬ 
ing board or officer; but, where a complaint or petition is 
required or permitted, it must be sufficient to state the 
grievance with respect to which the appeal Is taken. 

In the absence of a statute providing therefor, 
on an appeal from the decision of a reviewing board 
or officer no pleadings are necessary, 93 but the 
court m its discretion may allow pleadings to be 
filed. 94 A specification of objections provided for 
by some statutes is to be regarded as a pleading. 95 

Sufficiency. Where a complaint or petition on ap¬ 
peal or other proceeding for review is required or 
permitted, it must be sufficient to state the particular 
grievance complained of. 96 Thus the petition or 


80. Miss—Adams v Kuhn, 16 So 
698, 72 Miss 276 

61 C J p 843 note 69 

Appeal from assessment of omitted 
property 

Okl —State v Oppenheim, 83 P 2d 
633, 183 Okl. 650 
61 CJ. p 843 note 69 [&]. 

81. Ala.—State v. Page, 97 So. 244, 
19 AlaApp. 803. 

61 C.J. p 843 note 60 

88. Pa.—Commonwealth v. City Nat. 
Bank, Philadelphia, 41 PaDist. & 
Co. 160, 60 D&uph.Co. 147 

83. Pa.—Commonwealth v City Nat. 
Bank, Philadelphia, supra. 

84. Miss.—Bank of Oxford v. Board 
of Sup'rs of Lafayette County, 29 
So. 825, 79 Miss. 162. 

85. Conn—Appeal of Barrett, 47 A. 
243, 73 Conn. 288 

61 C J. p 843 note 65. 

86. Conn.—White v. Portland, 84 A 
1022, 67 Conn. 272. 

61 C.J. p 844 note 66. 

87. Ala— Carter v Court of Coun¬ 
ty Com’rs, 80 Ala. 394. 

88. Conn.—Montgomery v. Town of 
Branford, 142 A. 674, 107 Conn. 
697. 

61 C.J. p 844 note 69. 
lifting in title of appeal 

Where taxpayer appealed from val¬ 


uation of improvements on property 
fixed by board of tax appeals on ap¬ 
peal from board of revision, the 
board of revision could be listed in 
the title of the appeal as on adverse 
party—American Steel & Wire Co. 
of New Jersey v. Board of Revision 
of Cuyahoga County, 40 N E 2d 426, 
139 Ohio St. 388 

89. Conn —‘Foote v. Town of Bran¬ 
ford, 146 A 723, 109 Conn. 358 

90. Or—Oregon, etc., Sav Bank v 
Cat 1 in, 16 P 462, 15 Or. 342. 

91. Wis—Milwaukee Iron Co. v. 
Schubel, 29 Wis. 444. 

61 C J. p 844 note 74. 

92. Conn—Foote v. Town of Bran¬ 
ford, 146 A 723, 109 Conn. 358. 

Intervention 

Pa—Appeal of Burmont, Inc., Com 
PI, 38 Del Co. 394. 

93. Iowa—In re Seaman, 113 N.W. 
354, 135 Iowa 543 

61 C J. p 844 note 77. 

Formal pleading's not required 
On review in circuit court of tax 
assessments, formal pleadings are 
not required, other than observance 
of precedent conditions of statute to 
due assessment by proper officials, 
hearing before board of review, ap¬ 
peal to circuit court, and filing there¬ 
in of precedent compliances against 
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party seeking relief and review — 

Penney v State. 165 So. 576, 229 Ala 

36 

Omitted property 

Iowa.—In re Seaman, 113 NW. 354, 
135 Iowa 543 

94. Iowa —Peterson v. Clarence 

Board of Review, 116 N.W. 818, 138 
Iowa 717. 

61 C.J p 844 note 78. 

95. Pa —Commonwealth v Ford Mo¬ 
tor Co, 45 PaDist. & Co 492, 51 
Dauph Co. 149, affirmed 38 A.2d 
329, 350 Pa. 236, appeal dismissed 
65 SCt. 857, 324 US 827, 89 L Ed 
1394, rehearing denied 65 S Ct. 1012, 
324 US 890, 89 LEd 1437. 

96. Mont.—International Business 

Machine Corp. v. Lewis and Clark 
County, 112 P.2d 477, 111 Mont 
384. 

Pa—Commonwealth v. Ford Motor 
Co, 45 PaDist. & Co. 492, 51 Dauph 
Co. 149, affirmed 38 A.2d 329, 350 
Pa 236, appeal dismissed 65 S.Ct. 
857, 324 U.S. 827, 89 LEd. 1394, re¬ 
hearing denied 65 S.Ct. 1012, 324 
US 890, 89 L EkL 1437. 

Tex —Menardville Independent 
School Dlst. v. Moser, dv.App., 90 
S W 2d 678. 

Pleading held suAoient 

Neb.—Towle v. Richardson, 264 N 
W. 336, 180 Neb. 467. 
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complaint mast be sufficient to allege that the 
^assessment is unequal, 97 or that certain property has 
ibeen omitted 98 or undervalued. 99 On an applica¬ 
tion for a writ of review the petition must state the , 
facts required by statute to be alleged, 1 and the 
petition will be taken most strongly against the 
pleader. 2 

Return to writ of certiorari . In some jurisdic¬ 
tions on certiorari to review the decision of a re¬ 
viewing board or officer the return to the writ should 
include the record and decision of the board. 3 

Issues , Proof, and variance Where the sole 
ground of complaint is that the valuation was ex¬ 
cessive, evidence that property of other taxpayers , 


44 CLJjJSL 

was assessed at a lower valuation is inadmissible, 4 
although such evidence is proper under an allega¬ 
tion of disproportionate assessment, 5 

§ 556. —— Trial de Novo 

Where eo authorized by statute, the court, on appeal, 
certiorari, or petition In error from the determination of 
m reviewing board or officer may try the case de novo. 

The legislature may authorize the court, on appeal 
from a reviewing board or officer, to try the case 
de novo, 6 but, unless a trial de novo is contemplated 
by the statute, 7 no such trial may be had. 9 Under 
some statutes the trial court acts in the same ca¬ 
pacity on appeal as the board acts in passing on 


Okl —In re Commercial Credit Co, 
145 p 2d 750, 193 Okl 497 
Pa.—Commonwealth v Ford Motor 
Co, 45 PaDiSt & Co 492, 51 

Dauph.Co 149, affirmed 38 A.2d 329. 
850 Pa 236, appeal dismissed 65 
S.Ct. 857, 324 US. 827, 89 L Ed 
1394. rehearing: denied 65 S Ct. 1012, 
324 US 890, 89 L Ed 1437 
61 C J p 844 note 79. 

Interpretation of revenue act 

Where exhibits attached to bill of 
complaint qhowed a request by plain¬ 
tiff for and an interpretation by state 
comptroller of revenue act as far as 
it related to particular property of 
plaintiff, bill to enjoin comptroller 
from collecting: taxes on such prop¬ 
erty and to recover taxes already 
paid thereon was also an effort to 
seek a review under statute of comp¬ 
troller’s determination—Henderson 
v. Gay, Flo., 49 So 2d 325. 

97. Mo —Ferguson v. Board of 
Equalization of Madl*o n County, 
164 S W 2d 925, 350 Mo. 122 

61 C J. p 844 note 80. 

Demurrer 

Petition, addressed to county board 
of equalization, for decrease of as¬ 
sessment, which failed to state that 
land had been returned above its 
true value as compared with all the 
real estate of the county, showed on 
Its face lack of jurisdiction in circuit 
court to entertain appeal so as to 
permit raising the question by de¬ 
murrer —Ferguson v. Board of 
Equalization of Madison County, su¬ 
pra. 

98 . Conn—Foote v. Town Of Bran¬ 
ford, 146 A. 723, 109 Conn. 358. 

61 C.J. p 844 note 81. 

Demurrer to taxpayer’s oomplalnt 

as to assessment of additional prop¬ 
erty did not raise the question wheth¬ 
er failure to join owner gave the 
owner Immunity.—Foote v. Town of 
Branford, supra 

99 . Mont.-*~InternationaJ Business 
Machine Corp. v. Lewis and Clark 


County, 112 P 2d 477, 111 Mont 
384 

61 C J p 844 note 82. 

Ho cause of aotlon stated 

Where Jt appeared that valuation 
fixed by the assessor was reviewed 
by the county board at the instance 
of taxpayer and no change was made, 
and that on appeal to state board of 
equalization a small reduction In val¬ 
uation was made, matter was regu¬ 
larly reviewed by the state board, 
and in absence of allegation that the 
state board proceeded arbitrarily, 
fraudulently, or that a wrong method 
of assessment was employed, or that 
alleged overvaluation placed on the 
property was so gross an error as to 
be inconsistent with any exercise of 
honest judgment, no cause of action 
was stated by taxpayer’s pleading — 
International Business Machine Corp 
v. Lewis and Clark County, supra. 

1. Or—Elmore Packing Co v. Til¬ 
lamook County, 105 P. 898, 55 Or 
218. 

61 C J. p 844 note 84. 

2. Or—Elmore Packing Co. v. Til¬ 
lamook County, supra, 

61 C.J. p 844 note 85 

3. N.J.—Duke Power Co. v. Somer¬ 
set County Board of Taxation, 12 
A 2d 234, 124 N J Law 481, affirmed 
15 A.2d 460, 125 N.J Law 431. 

61 C J. p 844 note 86. 

4 . Conn.—White v. Portland, 26 A. 
342, 63 Conn. 18. 

61 C.J. p 844 note 88. 

5. Conn.—White v. Portland, supra. 

8. Miss —Knox v. L. N. Dantzler 
Lumber Co., 114 So. 873, 148 Miss 
834. 

7. Ga.—Forrester v. Pullman Co., 19 
S E 2d 830, 66 Oa.App. 745. 

Iowa.—Haubrich v. Johnson, 50 N.W, 
2d 19, 242 Iowa 1286. 

Ohio.—Payne-Bingham Co. v. Tax 
Commission, 2 Ohio Supp. 275 
Pa—In re Premises 250 N. Front fit., 
169 A 444, 110 Pa.Sirper. 605— 
Commonwealth v. Charles S. Wal- 
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ton & Co , Com PI, 53 Dauph Co 
279—Appeal of Burmont, Inc, Com 
PI. 38 Del Co 304 
61 C J p 845 note 92 
Appeal to supreme court 

(1) Appeal from decree confirming 
or reducing tax assessment of real¬ 
ty made by assessor and confirmed 
by board of review was triable de 
novo in supreme court —Clark v. Lu¬ 
cas County Board of Review, 44 NW 
2d 748, 242 Iowa 80—Iowa Bldg Corp 
v Zirbel. 21 N.W.2d 676, 237 Iowa 
242—Bennett v Board of Review of 
Little Sioux Tp„ Woodbury County, 
13 NW 2d 351, 234 Iowa 800—Com. 
Belt Theatre Corp v Board of Re¬ 
view, City of Osk&loosa, Mahaska 
County, 12 NW2d 820, 234 Iowa 355 
—Board of Sup’rs v Sioux City Stock 
Yards Co, 274 N.W 17, 223 Iowa 
1066. 

(2) However, weight should be ac¬ 
corded the findings and judgment of 
trial court.—Iowa Bldg. Corp. v. Zir¬ 
bel, supra. 

Booh party to proceeding involving 
correctness of assessments may try 
case anew on appeal from assess¬ 
ment by county board of supervisors 
to quarterly >court and also on ap¬ 
peal from quarterly court to circuit 
court even as to items as to which no¬ 
objection was made in inferior tribu¬ 
nal —Carr’s Fork Coal Co, v. Ferry 
County Board of Sup’rs, 93 SW.2d 
359, 263 Ky. 642. 

Omitted property 

Okl.—In re Daniel’s Omitted Proper¬ 
ty, 235 P 543, 108 Okl. 196. 

61 C.J. p 845 note 92 [a], 

8. Col.—Bank of America Nat. Trust 
& Sav. Ass’n v. Mundo, 229 P 2d 
345, 37 Cal.2d 1. 

W.Va.—State v. Woods, 111 S.E. 684, 
90 W.Va. 288. 

Proceeding la supreme court on ap¬ 
peal frofoi court of common pleas to 
which appeal was taken from tax as¬ 
sessment Is not de novo.—Appeal of 
American Academy of Music, 184 A. 
657, 821 Pa. 488. 
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the assessment made by the assessor** The trial, 
being de novo, is referable to the original status 
without regard to the judgment of the board or 
officer, 10 but it has been held that on the hearing of 
a tax case de novo on appeal to the court, the 
record of the board of review, tax commission, or 
tax assessor makes a prima facie case in support of 
the assessment until the taxpayer shows that the 
property is exempt from taxation or worth less than 
the assessed value. 11 

The court cannot try any issue not presented by 
the appeal. 12 The court may, in a proper case, un¬ 
der statutory authority, require the production and 
inspection of books and papers showing the value of 
the property. 13 A trial on an agreed statement of 
facts is a trial on the merits. 14 Generally, the valua¬ 
tion of property for assessment purposes is left 
as a question of fact for the trier m a proceeding 
to reduce the assessed valuation of property, pro¬ 
vided no rule of law has been violated. 15 A di¬ 
rected verdict for a taxpayer is erroneous where 
there is evidence that his property is undervalued 16 
The parties are not bound to adopt the method of 
valuation used by the board, but any fair, reasonable 


f 556 

basis will be sufficient if the result enlightens the 
court. 17 

In the absence of statute providing therefor, on 
appeal from the decision of a reviewing board no 
right to trial by jury exists. 18 Trial by jury, how¬ 
ever, is sometimes authorized, 10 in which case in¬ 
structions to the jury should not be misleading. 20 
Although the statute under which an "appeal is 
taken does not authorize a reference or commission, 
such reference is proper where the parties con¬ 
sent. 21 The report is not conclusive' on the court 
but merely serves as an aid to it in the determina¬ 
tion of the case. 22 

On certiorari Under general rules, unless other¬ 
wise provided by statute, certiorari brings up the 
record alone, and there can be no trial de novo on 
reviewing the decision of a board or officer. 23 Un¬ 
der some statutes, however, on certiorari to review 
the judgment of the board of tax appeals, the facts 
may be fully developed in the court and a deter¬ 
mination had in consonance therewith, regardless 
of what has been done below. 24 

On petition in error. On error proceedings from 
the determination of a reviewing board, the court, 


TAXATION 


9. SD~In re Robinson, 46 NW2d 
908 . 

61 C J. p 845 note 94 
scatters to be considered 

The statute requiring? assessor to 
take into consideration past produc¬ 
tive and earning- capacity of prop¬ 
erty, its market value and all other 
matters which affect the actual value 
is binding on trial court and supreme 
court on trial de novo since each is 
a part of the machinery provided to 
aid in proper adjustment of burden 
of taxation —Iowa Bldg Corp. v. Zir- 
bel, 21 N W 2d 576, 237 Iowa 242. 

10. Ala.—State v. Bnntle, 93 So 429, 
207 Ala 500. 

61 C.J. p 845 note 95. 

11. Ala—Gay v. State, 153 So. 767, 
228 Ala 253. 

12. Iowa—Cedar Rapids, etc, R Co 
v. Cedar Rapids, 76 N.W. 728, 106 
Iowa 476. 

61 C.J. p 845 note 96. 

13. Miss—Knox v L. N. Dantaler 
Lumber Co, 114 So. 873, 148 Miss. 
834. 

14k. Miss.—Board of Sup’rs of Jones 
County v. Laurel Mills, 94 So. 448, 
130 Miss 454, followed in Board of 
Sup’rs of Jones County v. Laurel 
Coca-Cola Bottling Co.. 94 So. 449. 

16. Conn.<—Connecticut Sav. Bank of 
New Haven v. City of New Haven, 
41 A.2d 765, 131 Conn. 575. 

16. Miss—Town of Union v J. R. 
Budhwalter Lumber Co., 101 So. 
661, 136 Miss. 414, 


17. Pa—In re State Line & S. R. 
Co.’s Taxation, 107 A 860, 264 Pa 
489. 

18. Iowa —Dunleith, etc , Bridge Co 
v. Dubuque County, 8 N W. 443, 65 
Iowa 558—Davis v. Clinton, 8 N.W 
423, 55 Iowa 549. 

19. Ala—Penney v. State, 155 So 
576, 229 Ala 36 

Question held for jury 

Where taxpayer’s evidence showed 
reduced valuation of property, and 
state’s evidence supported higher 
values fixed by board of review, val¬ 
ue of property was for jury.—Penney 
v. State, supra 
SuAoienoy of vexdiot 

Jury’s verdict that values of prop¬ 
erties for taxation, made by board of 
review, were just and fair, which, 
when referred to pleadings and in¬ 
structions, was specific justification 
in every respect as to each separate 
parcel of land and taxable value 
placed thereon, was sufficient on 
which to enter judgment against each 
of properties—Penney v. State, su¬ 
pra. 

20. Ala.—Bynum Bros. v. State, 112 
So. 348, 216 Ala. 102. 

61 C.J. P 845 note 4. 

21. Pa.—Mineral R R & Mining Co. 
v. Northumberland County Com’rs, 
78 A. 991. 229 Pa 436. 

22. Pa,—Philadelphia & R Coal & 
Iron Co. v. Northumberland Coun¬ 
ty Com’rs, 79 A. 109, 229 Pa 460— 
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Mineral R R & Mining Co v 
Northumberland County Com’rs, 78 
A 991, 229 Pa 436 
Conclusions held not objectionable 
In proceeding to reduce assessed 
valuation of property, referee’s con¬ 
clusions as to present true and actu¬ 
al valuation of the property were not 
objectionable on ground that they 
were reached by methods not recog¬ 
nized in that referee refused to con¬ 
sider market value, where refeiee did 
not wholly discard market value as a 
guide, but relied in addition on oth¬ 
er facts because of his determina¬ 
tion that market was a depressed one. 
—Connecticut Sav Bank of New Ha¬ 
ven v. City of New Haven, 41 A.2d 
765, 131 Conn 575 

23. NC—Belk’s Dept Store v. Guil¬ 
ford County. 23 S E 2d 897, 222 N 
C 441. 

61 C J. p 845 note 8. 

24. N J —City of Hoboken v State 
Board of Tax Appeals, 21 A.2d 348, 
127 N J Law 179, affirmed 24 A 2d 
849, 128 N J.L&w 821. 

Use of testimony 

On certiorari to review a tax as¬ 
sessment, supreme court must eval¬ 
uate evidence and determine facts 
and quantum of assessment in ac¬ 
cordance with constitutional stand¬ 
ards in a trial de novo at which any 
party may use testimony taken be¬ 
fore state board and introduce addi¬ 
tional testimony—Jersey City v Sun 
Holding Co, 46 A.2d 156, 134 N J Law 
119. 
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under some statutes, has jurisdiction to proceed de 
novo and exercise an independent judgment on 
issues of fact and law, 26 and a statutory provision 
that the court may call witnesses and consider other 
evidence is mandatory. 26 

§ 557. —— Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 


*. In General 

On Judicial review of the decision of a reviewing 
board or offloer, It will be presumed that the decision la 
correct and that assessors performed their duty, and the 
party complaining of the decision has the burden of 
proving his grievance. 

On judicial review of the decision of a review¬ 
ing board or officer, it will be presumed that the 
decision is correct, 27 but the presumption is one 
of fact and is rebuttable. 28 Likewise, on judicial 
review, assessors are presumed to have performed 
their duty. 29 While there is a presumption that 


25. Ohio —Tax Commission of Ohio 
v Surface Combustion Corp, 3 N 
33.2d 646. 62 Ohio App. 120. 

26. Ohio.—Stanton v Frankel Bros 
Realty Co., 168 NE 868. 117 Ohio 
St. 346 

61 C.J p 845 note 9 

27. Hawaii —In re Tax Appeal of 
Von Hamm-Young Co, 36 Hawaii 
11* 

Ill.—People ex rel Ruchty v Saad, 
104 N E 2d 273. 411 Ill. 390—Peo¬ 
ple ex rel Schmulbach v. City of 
St Louis, Mo, 97 N E 2d 262, 408 
Ill 491. 

Iowa.—Daniels v. Board of Review 
of Monona County, 52 N W 2d 1, 243 
Iowa 405—Haubrich v Johnson, 60 
NW.2d 19, 242 Iowa 1236—Clark v 
Lucas County Board of Review, 44 
N.W 2d 748, 242 Iowa 80 

Kan.—Nutrena Mills v. Kansas State 
Tax Commission, 91 P.2d 15, 150 
Kan. 68. 

Mont.—State ex rel. State Board of 
Equalization v. Jacobson, 86 P.2d 
9, 107 Mont. 461. 

N J —vEtna Life Ins Co. v City of 
Newark, 89 A.2d 385, 10 NJ. 99- 
City of Garfield v. State Board of 
Tax Appeals. 36 A.2d 916, 131 NJ 
Law 364, affirmed 39 A.2d 105, 132 
N. J Law 153. 

Ohio.—South Central Rural Elect. Co¬ 
op. v. Evatt, 38 N.E.2d 317, 139 
Ohio St. 80. 

Okl.—First Nat Bank St Trust Co. 
of Tulsa v. Rowe, 157 P.2d 172, 
195 Okl 219—Board of Equaliza¬ 
tion of Tulsa County v Kennedy, 
114 P 2d 485, 189 Okl 164—In re 
Little Nick Oil Co, 102 P 2d 13 1, 
187 Okl. 294—Mid-Continent Bldg. 
Co v. Board of Equalization of 
Tulsa County, 88 P.2d 626, 184 Okl 
525—Sinclair Prairie Oil Marketing 
Co v. State Board of Equalization, 
47 P.2d 120, 173 Okl. 74—In re As¬ 
sessment of Property of Western 
Light & Power Corporation, 35 P. 
2d 946,169 Okl 53. 

Or.—Appeal of Kliks, 76 P.2d 274, 

158 Or. 669. 

Pa.—In re Premises 250 N. Front St, 
169 A. 444, 110 Pa»Super. $05— 
Appeal of Burmont, Inc., Com.Pl., 
38 Del.Cp. 394 

61 C.J. p 846 note 12. 


Action on evidence 

Presumption on appeal is that 
board of equalization acted on evi¬ 
dence before It in increasing tax as¬ 
sessment; court must presume that 
contents of assessment books, etc., 
delivered to county clerk by assessor 
for use by board of equalization, were 
considered by board in arriving at 
decision to increase assessments, in 
absence of affirmative showing to the 
contrary—Rancho Santa Margarita 
v. San Diego County, 26 P.2d 716, 135 
Cal.App. 134. 

Record a* conclusive evidence 

Record of assessment approved by 
board of revision is conclusive evi¬ 
dence of value of property on appeal 
from assessment, unless rebutted — 
Appeal of Westbury Apartments, 170 
A. 267, 314 Pa. 130. 

| Availability of form 

On appeal from appellate tax 
board’s decision, dismissing applica¬ 
tions for hearings on applications to 
correct excise tax assessments by 
commissioner of corporations and 
taxation because original application 
to commissioner was not on form ap¬ 
proved by him, as required by stat¬ 
ute, supreme Judicial court will pre¬ 
sume that commissioner performed 
his official duty to have approved 
form available, in absence of evi¬ 
dence that he did not perform such 
duty—^Etna Life Ins Co. v. Commis¬ 
sioner of Corporations & Taxation, 
84 N.E 2d 1, 323 Mass. 657. 

On review by oertlor&rl 

N J.—Meltzer v. Division of Tax Ap¬ 
peals in Dept, of Taxation and Fi¬ 
nance, 48 A 2d 842, 134 N.J.Law 
510—City of Clifton v State Board 
of Tax Appeals, 48 A.2d 202, 134 N. 
J.Law 385, reversed on other 
grounds 55 A 2d 58, 136 N.J Law 
213—Jersey City v Sun Holding 
Co, 46 A 2d 3 56, 134 N J Law 119 
—Tankport Terminals v. Jersey 
City, NJSup, 43 A.2d 681—City of 
Garfield v State Board of Tax Ap¬ 
peals, 39 A 2d 105, 132 N.J.Law 153. 
61 C.J. p 846 note 13. 

88 . Iowa—Hawkey e Portland Ce¬ 
ment Co. v. Board of Review of 
Madison Tp., Madison County, 217 
N.W. 837, 205 Iowa 161. 
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Fresumptioii held to disappear 

The presumption that board of 
equalization has faithfully performed 
its duties and In making assessment 
has acted on sufficient competent evi¬ 
dence disappears when there Is com¬ 
petent evidence on appeal to the con¬ 
trary, and from such point on reason¬ 
ableness of valuation fixed by board 
becomes question of fact based on ev¬ 
idence, unaided by presumption, with 
burden of showing such value to be 
unreasonable resting on appellant — 
Weller v. Valley County, 2 N.W 2d 
606, 141 Neb. 69. 

29. Neb—Weller v. Valley County, 

supra. 

Pa—In re Beechwood Apartments 

Assessment, 43 PaDist & Co 424. 

67 MontgCo 413, 33 MunLR 249, 

55 York Leg Rec 169. 

61 C J. p 846 note 16. 

Ctood faith and verity 

(1) On appeal to supreme court 
good faith and verity are imported to 
decisions of board —Bloch v. Glander. 
86 NE.2d 318, 151 Ohio St 381 

(2) The good faith of railroad 
commission and state board of equal¬ 
ization and validity of their actions 
in assessing railroad company’s prop¬ 
erties in state for ad valorem taxe* 
are presumed by supreme court on 
review of assessment by certiorari, 
and burden of proof is on party as¬ 
sailing it.—McCord v. Southern Ry. 
Co., 213 SW.2d 184, 187 Tenn. 247. 

(3) Presumption exists that state 
board of equalization, in making as¬ 
sessment, acted with honest motive 
and exercised honest judgment in 
fixing value of property.—In re As¬ 
sessment of Property of Western 
Light & Power Corporation, 35 P 2d 
946, 169 Okl. 53. 

Sworn statement of assessor 

A presumption existed that sworn 
statement of assessor conformed to 
statute and was in record before 
board of equalization on board’s con¬ 
sideration of application for review 
of value of taxpayer’s property fixed 
by tax assessor.—Treadwell Realty 
Co, v. City of Memphis, XX6 S.W.2d 
097, 173 Tenn. 168. 
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the value of capital stock of a corporation as fixed 
by the company's officers is correct, and the burden 
is on the commonwealth to prove otherwise, an ex¬ 
ception to the rule exists where the officers have 
ignored the legal requirements relating to valua¬ 
tions. 30 

The party complaining of the decision of the 
reviewing board or officer has the burden of prov¬ 
ing grievance on review by appeal, 31 certiorari, 32 
or other like proceeding. 33 Thus, the complaining 
party must prove the fact of jurisdiction of the ap¬ 
peal, 34 that the property is overvalued, 36 or that 
the assessment is unequal. 36 

Omitted property On appeal from an assess¬ 


ment of omitted property by a board or officer, the 
taxpayer's sworn return approved by the assessor 
and board is presumed to be true, 37 and the burden 
is on the state to show that the assessment should 
be made 38 So, the complaining party must establish 
ownership of property in the taxpayer on the par¬ 
ticular assessment day, the situs of the property, the 
value thereof, and that it escaped taxation for the 
year named. 39 The burden of proving that the 
taxable status of identical property was determined 
in a prior proceeding is on the party asserting such 
former determination. 40 

b. Admissibility 

In a Judicial proceeding to review the decision of a 


30. Pa.—Commonwealth v Stephano 
Bros. 49 Pa Diet & Co 617, 64 
Dauph Co 329—Commonwealth v 
Sykes Bros , 48 Pa.Dlst. & Co. 436, 
63 Dauph Co 26. 

31. Ill —People ex rel Buchty v 
Saad, 104 N E 2d 273, 411 Ill. 390. 

Iowa—Daniels v. Board of Review of 
Monona County, 62 N.W 2d 1, 243 
Iowa 405 

Kan—Nutrena Mills v Kansas State 
Tax Commission, 91 P 2d 15, 160 
Kan 68 

Mass —Geary v Commissioner of 
Corporations and Taxation, 49 N 
El 2d 113, 313 Mass 75S 

Neb—Weller v Valley County, 2 N 
W 2d 606, 141 Neb 69—Aurora Ho¬ 
tel v Board of Equalization of 
Hamilton County. 300 NW 419, 
140 Neb 611—Kennedy v Buffalo 
County, 279 NW. 464, 134 Neb 744 

N J —^Etna Life Ins Co v City of 
Newark, 89 A 2d 385, 10 NJ 99— 
Delaware, L & W. R Co v City 
of Hoboken, 85 A 2d 200. 16 N J 
•Super 643, reversed on other 
grounds 91 A 2d 739, 10 NJ 418 

Or—Edward Hines Lumber Co. v 
Galloway, 154 P 2d 539. 176 Or 624 
—Appeal of Kliks, 76 P 2d 974, 168 
Or 669 

Pa—Hammermill Paper Co v City 
of Erie, 92 A 2d 422, 372 Pa. 85. cer¬ 
tiorari denied 73 S Ct 831, 345 U 

S 940, 97 LEd-Glen Alden 

Coal Co v Schuylkill County 
Com’rs, 27 A 2d 239, 346 Pa. 159 
—Commonwealth v. Provident 
Trust Co of Philadelphia, 180 A 
16, 819 Pa 385, followed' in 180 A 
20, 319 Pa. 396, 180 A 21, first case, 
319 Pa. 395 and 180 A. 21, second 
case, 319 Pa. 396—In re Premises 
250 N Front St, 169 A 444, 110 
Pa Super 605—Appeal of Publicker 
Realty & Holding Co, 42 PaDist & 
Co 632—New Admiral Building & 
Loan Ass’n v. City of Philadelphia, 
18 PaDist. & Co. 6—Common¬ 
wealth v. Foerderer’s Estate, Com. 
PI, 60 Dauph.Co. 428—Appeal of 


Schwab's Estate, Com PI , 29 North 
Co 38 

61 C J p 846 note 17. 

▼old notice 

"Where circuit court sustained tax¬ 
payer's contention that raise in as¬ 
sessment was invalid because it was 
based on a void notice, point was not 
reached where the taxpayer was re¬ 
quired to offer evidence or suffer a 
dismissal of his appeal, and circuit 
court was not required to sustain the 
raise in assessment made by the 
board of supervisors on the ground 
that it was presumed that board’s 
action was correct—Commonwealth 
ex rel Reeves v. Elkhorn & Jellico 
Coal Co, 233 S W 2d 508, 313 Ky. 764. 
Brror of computation 

Burden was on taxpayer, on ap¬ 
peal to court of common pleas from 
resettlement of franchise tax, to 
show error of commonwealth’s com¬ 
putation—Commonwealth v. Quaker 
Oats Co., 38 A 2d 325, 350 Pa. 253, ap¬ 
peal dismissed 65 S.Ct 857, 324 U S 
827, 89 LEd 1395, rehearing denied 
65 SCt 1012, 324 US 890, 89 LEd 
1437 

32. N J.—Meltzer v. Division of Tax 
Appeals in Dept of Taxation and 
Finance, 48 A 2d 842, 134 N J Law 
510—Jersey City v Sun Holding 
Co, 46 A 2d 156, 134 N J Law 119 
—City of Garfield v State Board of 
Tax Appeals, 36 A 2d 916, 131 N 
J Law 364, affirmed 39 A 2d 105, 132 
N J Law 153—Colonial Life Ins. of 
America v State Board of Tax Ap¬ 
peals, 18 A 2d 559, 126 N J Law 
197—Colonial Life Ins Co of 
America v State Board of Tax Ap¬ 
peals, 17 A 2d 474, 125 N J Law 
583—City of Camden v State Board 
of Tax Appeals. 4 A 2d 700, 122 N 
J Law 253, reversed on other 
grounds 9 A 2d 332, 123 N J Law 
442—Central R Co. of New Jersey 
v State Tax Department, 169 A 
489, 112 N J.Law 5, certiorari de¬ 
nied Central R Co. of New Jersey 
v State Tax Commission, 55 S.Ct. 
79, 293 U.S. 568, 79 L.Ed. 667, 

61 C.J. p 846 note 18. 
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33. Ariz—State Tax Commission v 
Magma Copper Co, 15 P.2d 961, 41 
Ariz 97. 

34. Iowa—Marion v National Loan, 
etc, Co, 98 NW 488, 122 Iowa 629 

35. Ariz.—State Tax Commission v 
Phelps Dodge Corp, 157 P 2d 693, 
62 Ariz 320. 

Iowa—Daniels v. Board of Review of 
Monona County, 62 N W 2d 1, 243 
Iowa 405—Haubrich v. Johnson, 50 
N W 2d 19, 242 Iowa 1236—Clark 
v Lucas County Board of Review, 
44 NW 2d 748, 242 Iowa 80—Tal¬ 
bott v. City of Des Moines, 267 N. 
W. 393, 218 Iowa 1397—Appeal of 
Blank, 243 NW 173, 214 Iowa 863 
N J —Columbia-Bedford Corp. v. Jer¬ 
sey City. 51 A 2d 18, 136 N.J Law 
208 

Pa—Appeal of Schwab's Estate, 
Com PI, 29 North Co. 38 
W Va—Western Maryland Ry. Co v. 
Board of Public Works, 21 S.E.2d 
683, 124 W.Va 639. 

61 C J. p 846 note 20 

38. Iowa—Benson v. Incorporated 
Town of Le Claire, 170 N.W. 747, 
185 Iowa 606. 

37. Iowa—Gibson v Clark, 108 N 
W 527, 131 Iowa 325 

N’o presumption of wrongful omis¬ 
sion 

In a proceeding to review an as¬ 
sessment of omitted property, there 
is no presumption that the property 
was wrongfully omitted by the as¬ 
sessor—R C. Jones Cotton Co v 
State, 282 P. 622, 139 Okl 212 

38. Okl —Milbourn v. State, 32 P,2d 
291, 168 Okl. 168 

61 C.J. P 846 note 25. 

39. Iowa—Gibson v Clark, 108 N 
W. 627, 131 Iowa 325. 

Okl—Cortez Oil Co. v State. 65 P 2d 
171, 179 Okl 195—Chickasha Cot¬ 
ton Oil Co. v. Grady County, 68 P 
2d 590. 177 Okl. 240—In re Daniel’s 
Omitted Property, 235 P. 543, 108 
Okl. 195. 

40. Okl.—Magnolia Petroleum Co. v. 
State, 52 P.2d 81. 175 Okl. 11. 
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reviewing beard or officer, competent evidence tending to 
•how whether the aeaesement wu Illegal or excessive le 
admissible, but evidence which le Incompetent, Irrele¬ 
vant, or Immaterial is Inadmissible. 

In a judicial proceeding to review the decision of 
a reviewing board or officer, competent evidence 
tending to show whether the assessment was illegal 
or excessive is admissible. 41 On appeal from the 
refusal of a board to reduce an assessment under 
a statute permitting such reduction in case of de¬ 
terioration or destruction, evidence that the owner 
was fully reimbursed by insurance proceeds is ad¬ 
missible. 42 Testimony which is extraneous and 
immaterial to the issue is inadmissible on review. 43 
Where on certiorari the court is restricted to a 
consideration of questions of law appearing on the 


face of the record, the court may not receive evi¬ 
dence affecting the merits. 44 Where the alleged 
insufficiency of the answer of the board of assessors 
to the taxpayer's petition to the board of tax appeals- 
was waived by the taxpayer by going to trial before 
the board on the merits without objection to the 
answer as insufficient, such answer cannot be treated 
on appeal to the court as an admission by the as¬ 
sessors of the truth of the allegations of the peti¬ 
tion. 46 

Valuation . Competent evidence bearing on the 
question of valuation is admissible on appeal 46 or 
certiorari, 47 but evidence which is incompetent, ir¬ 
relevant, or immaterial is inadmissible. 46 In deter- 


41 . NJ —Aetna Life Ins. Co. v. City 
Of Newark, 89 A 2d 385, 10 N J. 99 
Pa.—Appeal of Edmonds, 172 A. 103, 
814 Pa 382—Commonwealth v 
Charles S. Walton & Co, 53 Dauph 
Co 279—Commonwealth v. Rep- 
plier Coal Co, Com PI., 63 Dauph 
191, affirmed 35 A 2d 319, 348 Pa 
372 

01 C J p 846 note 27. 

Court is governed by law of civil 
procedure in the admission of evi¬ 
dence.—Milbourn v State, 33 P.2d 
291, 168 Okl. 168. 

Accept anoe of applications for abate¬ 
ments 

The action of the board of asses¬ 
sors in accepting taxpayer’s applica¬ 
tions for abatement of taxes on real¬ 
ty and in granting abatements there¬ 
on was entitled to consideration on 
the question whether the applica¬ 
tions complied with statute requiring 
them to be on forms approved by the 
tax commissioner—Board of Asses¬ 
sors of Town of Brookline v. Pruden¬ 
tial Ins Co of America, 38 N.E 2d 
146, 310 Mass. 300. 

Tacts not presented below 

The word “facts,” In statute pro¬ 
viding that, on appeal to court from 
decision of board of finance and rev¬ 
enue, no facts shall be admitted in 
evidence that were not brought to 
attention of department making set¬ 
tlement, refers to such facts as tend 
affirmatively to support the taxpay¬ 
er’s case, of which commonwealth 
would in all probability have no 
knowledge in advance of the settle¬ 
ment or trial, unless they were 
brought to attention of common¬ 
wealth in ways pointed out by stat¬ 
ute.—Commonwealth v. Repplier 

Coal Co, 35 A 2d 319, 348 Pa. 372- 
Commonwealth v West Pen n £ower 
Co., Pa.Com.Pl, 64 Dauph. 69—Com¬ 
mon wealth v. Union Trust Co. of 
Pittsburgh, Com PI., 60 Dauph. 266, 
affirmed 27 A 2d 15. 346 Pa. 298. 
Se cr ecy of corporate records 

CdUrt, in action against state tax 
commission to set aside assessment, 


cannot interfere with statutory pro¬ 
vision for secrecy of corporation’s 
private records—Colorado Tax Com¬ 
mission v. Colorado Central Power 
Co., 29 P.2d 1030, 94 Colo. 287, certio¬ 
rari denied 55 S.Ct 83, 293 U S. 572, 
79 L.Ed. 670, and followed In 29 P 2d 
1031, 94 Colo 292, certiorari denied 55 
S.Ct. 84, 293 U<S 572, 79 L Ed 670, 
followed in 29 P.2d 1032, 94 Colo 293, 
certiorari denied 55 S.Ct. 84, 293 U S 
572, 79 L.Ed. 670. 

4SU Miss—Kuhn Bros v. City of 
Vicksburg, 56 So 526, 100 Miss 566 
—Kuhn Bros v Warren County, 
54 So 442, 98 Miss 879 

43. NJ—Borough of Oradell v 
State Board of Tax Appeals, 18 A. 
2d 406, 126 NJ.Law 112, affirmed 
21 A 2d 738, 127 N.J Law 226 

44. Mo —State ex rol Lane v. Corne¬ 
ll, 149 S W 2d 815, 347 Mo 932 

45. Mass —Board of Assessors of 
City of Boston v Suffolk Law 
School, 4 N E 2d 342, 295 Mass 489. 

46. Conn—Somers v. City of Meri¬ 
den, 174 A. 184, 119 Conn. 6, 95 A. 
LR. 434. 

Ky.—Letcher County v. Kentucky 
River Coal Corporation, 61 S.W,2d 
891, 250 Ky 7 

Ohio -^-Payne-Bingham Co v Tax 
Commission, 2 Ohio Supp. 275. 

Pa.—Appeal of American Academy 
of Music, 184 A 657, 321 Pa. 433- 
Appeal of Edmonds, 172 A. 103, 314 
Pa. 382. 

Wis—State ex rel North Shore De¬ 
velopment Co. v. Axtell, 256 N.W 
622, 216 Wis. 153 
61 C J. p 847 note 31. 

Previous sale of property 
Court on appeal from assessment 
could consider previous sale of prop¬ 
erty in fixing valuation.—Appeal of 
Edmonds, 172 A. 103, 314 Pa. 382. 
Talus at thus of assessment 
On appeal to review triennial as¬ 
sessment of lands, only evidence of 
property’s market value at time of 
assessment was material.—In re 
Hudson Coal Co, 193 A. 8, 327 Pa 
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247—In re Beech wood Apartments’ 
Assessment, 43 PaDist & Co. 424, 67 
Montg.Co. 413, 33 Mun L.R. 249, 55 
York Leg.Rec. 169. 

47. Mass —Lowell v. Middlesex 

County, 16 N.E. 14, 146 Mass. 413. 

N J —Central R Co. of New Jersey 
v State Tax Department, 169 A. 
489, 112 N J Law 6, certiorari de¬ 
nied Central R Co of New Jersey 
v. State Tax Commission, 65 SCt. 
79, 293 US 668, 79 L Ed. 667. 
Evidence of Judicial determinations 
Evidence of thousands of Instances 
where assessments of property, oth¬ 
er than railroad property, by local 
assessors, were judicially determined 
by duly constituted authorities to be 
either correct or excessive, was held 
to have probative force in disproving 
contention that underassessment in 
some places was result of intentional 
and consistent discrimination against 
railroads whose property was assess¬ 
ed at true value —Central R Co of 
New Jersey v. Martin, 175 A. 637, 114 
N.J Law 69. 

Tax history of lots 
In proceeding for review of tax as¬ 
sessments of lots, tax history of lots 
was admissible —Camden County 

Realty Co. v State Board of Tax Ap¬ 
peals, 35 A.2d 221, 131 N J Law 132. 

48. Conn.—Somers v. City of Meri¬ 
den, 174 A. 184, 119 Conn. 5, 95 A 
LR 434. 

Ohio.—Payne-Bingham Co. v. Tax 
Commission, 2 Ohio Supp. 275. 

Pa.—Chatfleld v. Board of Revision 
of Taxes, 29 A 2d 685, 346 Pa. 159 
—Appeal of Metropolitan Edison 
Co, 161 A. 303, 307 Pa. 401—In re 
Beechwood Apartments’ Assess¬ 
ment, 43 Pa.Dist. & Co. 424, 57 
Montg.Co. 413, 33 Mun L.R. 249, 55 
York Leg.Rec. 169. 

61 C.J. p 847 note 38. 

■x parts affidavit 

On appeal to circuit court by appli¬ 
cants in county court for reduction 
of assessor’s valuations for taxa¬ 
tion of lands, ex parte affidavit of 



84 C. J.B 


TAXATION 


5 557 


mining the value of the property, the court is lim¬ 
ited to evidence which was in existence at the time 
the assessment was made. 49 Evidence of prior as¬ 
sessments of the property, 6 ® C r of the cost of re¬ 
production, 61 or of the assessed valuation .of other 
property, 62 has been held inadmissible on appeal. 
Offers of the owner to dispose of the property have 
been held admissible 63 and inadmissible. 64 Evidence 
that a city had adopted a rule in violation of stat¬ 
ute of assessing property at one half of its value is 
admissible on appeal where the rule adopted was 
violated in assessing appellant’s property. 55 

Inequality . For the purpose of showing inequality 


between the assessment of appellant’s and other 
property, recitals in deeds to such other property 
have been held inadmissible. 66 

c. Weight and Sufficiency 

On judicial review of the decision of a reviewing 
board or officer, the complaining party must prove hie 
grievance by sufficient evidence, and evidence sufficient 
to overcome the presumption of correctness of the assess¬ 
ment must be definite, positive, and certain In quality 
and quantity. 

On judicial review of the decision of a reviewing 
board or officer, the complaining party must prove 
his grievance by sufficient evidence, 67 and, unless 


assessor was rightly excluded be¬ 
cause under statute appeal should be 
heard solely on record before county 
court, and because a substantial right 
of litigants is not to be determined 
on affidavit.—Gilbert v Wyoming 
County Court, 5 S E 2d 808, 121 W Va. 
647 

Testimony of members of board 

On appeal by taxpayer to circuit 
court from finding of board of public 
works, members of the board could 
not be required to testify concerning 
method followed by them in fixing 
value of property for tax purposes — 
Norfolk & W. Ry. Co v Board of 
Public Works, 21 S E 2d 143, 124 W 
Va. 662. 

Admission held not error 

In proceeding to reduce assessed 
valuation of property, admitting evi¬ 
dence as to amount of insurance car¬ 
ried on buildings was not error, 
where value found was less than in¬ 
surance carried—Somers v. City of 
Meriden, 174 A. 184, 119 Conn. 6, 95 
ALR. 434. 

49. Arlz—State Tax Commission v. 
United Verde Extension Mining 
Co, 4 P.2d 396, 39 Ariz 166, rehear¬ 
ing denied 6 P 2d 889, 39 Ariz. 331. 
61 C.J. p 847 note 34. 

6a Pa.—Glen Alden Coal Co. v 
Schuylkill County Com’rs, 27 A 2d 
239, 345 Pa. 159 
61 C.J. p 847 note 35. 

61. Ala.—Commercial Realty Co. v. 

State, 96 So 906, 209 Ala. 698. 

Pa.—Appeal of Metropolitan Edison 
Co., 161 A. 303, 307 Pa. 401—Board 
of Revision of TaxeB and Appeals 
of City of York, York County, Pa., 
v. Fix, Com PI., 65 York Leg Rec. 
163. 

69. Ala—Bynum Bros, v State, 112 
So. 348, 216 Ala 102—Alabama 

Mineral Land Co. v. Perry County, 
10 So. 550, 95 Ala 105 

53. Pa—Appeal of American Acade¬ 
my of Music, 184 A. 657, 321 Pa 433 
—Appeal by Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities, 127 A. 441, 282 Pa 69 
—Chatfleid v. Board of Revision of 


Texes, 43 Pa.Dist & Co. 274, re¬ 
versed on other grounds 29 A 2d 
685, 346 Pa 159. 

54. Or—Douglas Land Co v Clat¬ 
sop County. 169 P 790, 87 Or 462 

55. Conn—Randell v. Bridgeport, 28 
A 523, 63 Conn 321. 

58. Iowa—Iowa Ry & Light Corpo¬ 
ration v Board of Review of Town 
of Grand Junction, 228 N.W. 623, 
209 Iowa 687 

57. Conn —Somers v. City of Meri¬ 
den, 174 A. 184, 119 Conn 5, 95 
ALR. 434. 

Iowa—Daniels v Board of Review 
of Monona County, 52 N.W 2d 1, 
243 Iowa 405. 

Or —Appeal of Kliks, 76 P 2d 974, 158 
Or 669 

Pa—Chatfleid v Board of Revision 
of Taxes, 29 A 2d 685, 346 Pa 159 
—Commonwealth v Provident 

Trust Co of Philadelphia 180 A 
16, 319 Pa 385, followed in 180 A. 
20, 319 Pa 895, 180 A. 21, first 
case, 319 Pa 395 and 180 A 21, sec¬ 
ond case, 319 Pa 396—Common¬ 
wealth v. Union Trust Co of Pitts¬ 
burgh, Com PI., 69 Dauph Co 266, 
affirmed 27 A 2d 15, 345 Pa 298- 
Appeal of Burmont, Inc , Com PI, 
38 Del Co. 394—Appeal of Glen Al¬ 
den Coal Co, Com PI., 7 Sch Reg 
227. 

61 C J. p 847 note 42. 

Abuse of discretion 
The statutory principle that, on 
appeal from administrative board, 
appellant must show by clear and 
convincing evidence that there has 
been an abuse of discretion on part 
of board, is applicable where contro¬ 
versy arises between a taxpayer and 
tax commission over question of val¬ 
uation, but is not applicable where 
controversy arises as to whether or 
not property 1 b taxable—Freiberg v. 
Tax Commission, 7 Ohio Supp. 103, 
affirmed 44 N.E.2d 475, 70 Ohio App. 
229. 

Bvidenee held sufficient 

(1) In general 

Minn.—Village of Aurora v. Commis¬ 
sioner of Taxation, 14 N.W.2d 292, 
217 Minn. 64. 
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N J.—State v. State Board of Tax 
Appeals, 45 A 2d 599, 134 N J Law 
34. affirmed 52 A 2d 852, case one, 
135 NJLaw 481 and 52 A.2d 852, 
case two, 135 N.J Law 482. 

Pa.—Commonwealth v. Ford Motor 
Co, 38 A 2d 329, 350 Pa. 236, ap¬ 
peal dismissed 65 S Ct. 857, 324 
US 827, 89 LEd 1395, rehearing 
denied 65 S Ct 1012, 324 US 890. 
89 LEd 1437—Commonwealth v 
Sykes Bros , 48 Pa,Dist & Co 436. 
53 Dauph Co 26—Commonwealth 
v Union Trust Co of Pittsburgh, 
Com PI, 50 Dauph Co 266. affirmed 
27 A 2d 15, 345 Pa. 298 
Wis —State ex rel Beloit Iron Works 
v. City of Beloit, 43 NW2d 473, 
257 Wis 422 
61 C J p 847 note 42 [a] 

(2) To support exemption from 
taxation by the state board of tax 
appeals—City of Hoboken v Hobo¬ 
ken Lodge No 74, B P O E of 
America, 9 A 2d 783, 123 N J.Law 
506 

(3) To support factual finding of 
the division of tax appeals on which 
it fixed assessment on taxpayer’s 
property—D A Schulte, Inc v Jer¬ 
sey City, 72 A 2d 527, 7 N J Super. 
184. 

Bridenoe held insufficient 

(1) In general. 

Ariz —State Tax Commission v. 
Eagle picher Min. & Smelting Co, 
241 P 2d 804, 73 Ariz. 372—State 
Tax Commission v. Magma Copper 
Co, 15 P 2d 961, 41 Ariz 97. 

NJ—Aetna Life Ins Co v. City of 
Newark, 89 A 2d 385, 10 N.J. 99. 
Okl.—In re Little Nick Oil Co., 102 
P 2d 137, 187 Okl. 294. 

Or —Edward Hines Lumber Co. v. 

Galloway, 154 P.2d 539, 175 Or 524 
61 C J. p 847 note 42 [b]. 

(2) To show that bank accounts 
were properly attributable to corpo¬ 
ration at any place other than at its 
general office within state—Wheel¬ 
ing Steel Corp. v. Fox, W Va,, 56 8 
Ct 773, 298 US. 193, 80 LEd 1143. 
rehearing denied Wheeling Steel 
Corp. v. Fox, 57 fl.Ct. 4, 299 U.S. 619, 
81 L-Ed. 456. 
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the decision of the board is manifestly erroneous; 
it will not be disturbed, as discussed irifra § 559. 
Evidence sufficient to overcome the presumption of 
correctness of the assessment must be definite, posi¬ 
tive, and certain in quality and quantity. 68 


Valuation. The evidence must be sufficient to 
show that the valuation is erroneous 69 with respect 
to personal property generally, 60 railroad or utility 
property, 61 and stocks. 62 Likewise, sufficient evi¬ 
dence is required to establish an erroneous valua¬ 
tion of real property generally, 63 and the evidence 


Testimony of Individual members 
of hoard of revision was not suffi¬ 
cient to Impeach official statement of 
the hoard itself as to the scope of its 
deliberations on appeal from tax as¬ 
sessment.—Appeal of Susquehanna 
Collieries Co.. 6 A 2d 831. 336 Pa. 337. 

58. N J.—-Aetna Life Ins Co. v. City 
of Newark. 89 A 2d 386. 10 N J 99 

Olear and convincing 1 proof 

(1) Clear and convincing proof is 
required to overcome presumption of 
correctness of board’s determination 
Okl —Board of Equalization of Tulsa 

County v. Kennedy, 114 P 2d 485, 
189 Okl 164—Mid-Continent Bldg 
Co v Board of Equalization of Tul¬ 
sa County, 88 P 2d 626, 184 Okl 625 
Or —Appeal of Kliks, 76 P.2d 974, 158 
Or 669 

(2) Presumption that state board 
of equalization, in making assess¬ 
ment, acted with honest motives and 
exercised honest judgment in fixing 
value of property can be overcome 
only by clear and convincing proof — 
In re Assessment of Property of 
Western Light & Power Corporation, 
35 P.2d 946. 169 Okl. 53 

Xvldonce held Insufficient 
Iowa.—Bennett v Board of Review 
of Little Sioux Tp, Woodbury 
County, 13 NW2d 351, 234 Iowa 
800. 

Neb—Minneapolis Dredging Co v. 
Reikat, 3 NW2d 889, 141 Neb 470 

59. Iowa—-Daniels v. Board of Re¬ 
view of Monona County, 52 N W.2d 
1, 243 Iowa 405—Corn Belt Theatre 
Corp. v. Board of Review, City of 
Oskaloosa, Mahaska County, 12 N. 
W.2d 820, 234 Iowa 355 

N. J —Aetna Life Ins. Co v City of 
Newark, 89 A 2d 386, 10 N.J 99— 
City of Camden v. State Board of 
Tax Appeals, 4 A 2d 700, 122 N J 
Law 263, reversed on other grounds 
9 A.2d 332, 123 N J Law 442. 
Okl—In re Little Nick Oil Co.. 102 
P 2d 137, 187 Okl. 294—In re As¬ 
sessment of Property of Western 
Light & Power Corporation, 36 P. 
2d 946, 169 Okl. 53 

Pa.—Chatfield v. Board of Revision 
of Taxes, 29 A.2d 685, 346 Pa. 159 
61 CJ. p 847 note 44. 

Clear and convincing evidence is 
required to reverse determination of 
tax commission as to value of prop¬ 
erty for taxation.—Cullitan v. Cun¬ 
ningham (Sanitarium, 16 NE.2d 205, 
134 Ohio St 99. 

Sli evidence must preponderate 
against the valuation of property for 
taxation by the state board before it 


may be set aside.—Appeal of New 
York State Realty & Terminal Co., 68 
A.2d 550, 5 N J Super. 156. 

Differences of opinion 

On appeal from board of review to 
reduce tax assessments, mere show¬ 
ing of a difference of opinion as to 
the value of the property taxed be¬ 
tween witnesses for taxpayer and 
the assessor is insufficient to over¬ 
come presumption in favor of valua¬ 
tions of the taxing authorities —Ben¬ 
nett v Board of Review of Little 
Sioux Tp, Woodbury County, 13 N 
W 2d 351, 234 Iowa 800 
judgment of court reducing valuation 
Evidence as to value of realty in 
comparison with other property lo¬ 
cated in same city and used for com¬ 
mercial or business purposes sus¬ 
tained judgment of circuit court re¬ 
ducing assessed valuation of struc¬ 
ture, on ground that valuation fixed 
by board was excessive, inequitable, 
and discriminatory and resulted in 
lack of uniformity—In re Robinson, 
SD„ 46 N.W 2d 908 

60. Neb—Minneapolis Dredging Co 
v Reikat, 3 N W 2d 889. 141 Neb 
470. 

N.J —City of Garfield v. State Board 
of Tax Appeals, 36 A 2d 916, 131 
N J Law 364, affirmed 39 A 2d 105, 
132 N J Law 3 53 

Evidence held sufficient 

(1) In general 

N.J—Gibraltar Mfg Co v. Division 
of Tax Appeals, 53 A 2d 303, 136 
N J.Law 547—Evening Journal 

Ass’n v. Division of Tax Appeals 
in State Dept, of Taxation and Fi¬ 
nance, 45 A.2d 893, 134 N J Law 
83. 

Ohio —Wheeling Steel Corp v. Evatt, 
54 N E 2d 132, 143 Ohio St 71 
61 C.J p 847 note 45. 

(2) To sustain determination on 
trial de novo—Wilson v. State, 36 
P.2d 292, 169 Okl. 149. 

Evidence held insufficient 
To warrant judgment of the state 
board of tax appeals reducing valua¬ 
tion for taxation—Atlantic City v 
State Board of Tax Appeals, 9 A. 2d 
702, 123 N.J.Law 464. 

61. N.J.—Pitney v. State Board of 
Tax Appeals, 55 A 2d 6, 136 NJ. 
Law 157. 

Tenn—McCord v. Southern Ry. Co., 
213 S W 2d 184, 187 Tenn 247 
W.Va.—Western Maryland Ry. Co v. 
Board of Public Works, 21 S.E.2d 
683, 124 W.Va 539—Norfolk & W 
Ry. Co. v. Board of Public Works, 
21 fl.E2d 143, 124 W.Va 562. 
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Material prejudice 

In order to justify supreme court 
of appeals in declaring unsound a 
finding of value of railroad property 
for tax purposes, made by board of 
public works and confirmed by circuit 
court, showing of material prejudice 
to complaining taxpayer was neces¬ 
sary —-Norfolk & W Ry Co. v. Board 
of Public Works, supra 
Evidence held sufficient 

To sustain valuation generally — 
State v State Board of Tax Appeals, 
45 A 2d 599, 134 N J Law 34, affirmed 
52 A 2d 852, case one, 135 N J Law 
481 and 52 A 2d 852, case two, 135 
NJ Law 482 

Evidence held insufficient 

(1) To overcome on appeal prima 
facie presumption of correctness of 
assessment of railroad property by 
tax assessor 

Ala.—South Sc N. A. R Co. v. State, 
69 So 542, 193 Ala 149 
Colo—Colorado Tax Commission v 
Midland Terminal Ry Co, 24 P 2d 
745, 93 Colo 108, followed in 24 
T 2d 747, 93 Colo 114 

(2) To establish reversible error 
in valuation—State v. State Board 
of Tax Appeals, 45 A 2d 599, 134 N J 
Law 34, affirmed 52 A 2d 852, case 
one, 135 N J Law 481 and 62 A 2d 
852, case two, 135 N.J.L&w 482 

Comparison with assessments of 
the same land for previous years neg¬ 
atived contention that state tax com¬ 
missioner had increased the valua¬ 
tion of railroad land in terminal area 
for certain year to offset the reduced 
tax rate.—State v. State Board of 
Tax Appeals, supra. 

62. Md —Seaboard Commercial Corp 
v State Tax Commission, 29 A.2d 
294, 181 Md 234. 

Ohio—Clark v Glander, 86 NE 2d 
291, 151 Ohio St. 229. 

61 C.J. p 848 note 48. 

63. N J.—Aetna Life Ins. Co. v. City 
of Newark, 89 A.2d 385, 10 N.J. 99 

Ohio,—Cullitan v. Standard Oil Co, 
App., 34 NE 2d 256, appeal dismiss¬ 
ed Standard Oil Co. v. Zangerle, 24 
NE 2d 829, 136 Ohio St 212, cer¬ 
tiorari denied 60 8 Ct. 897, 310 U. 
S. 625, 84 LEd 1396. 

Eallure to adduce proof 
Where county board of equaliza¬ 
tion and county on taxpayer's appeal 
from action of county board of equal¬ 
ization in fixing value of realty for 
purposes of taxation adduced no 
proof as to the value of the realty, 
all facts which the evidence on behalf 
of the taxpayer tended to prove 
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before the court has been held to be sufficient to es- mgs with respect to the valuation of such prop- 
tablish particular matters or support particular find- erty, 64 or has been held to be insufficient to establish 


would be treated as established for 
purpose of a prima facie case in fa* 
vor of the taxpayer.—Aurora Hotel 
v. Board of Equalization of Hamilton 
County, 300 N.W. 419, 140 Neb 611 
Testimony held Of little weight 
Iowa.—Daniels v. Board of Review 
of Monona County, 62 N.W.2d 1. 
243 Iowa 406. 

Sale price 

(1) With respect to value of prop¬ 
erty for purposes of taxation, the 
price obtained at a bona fide public 
sale widely advertised and well at¬ 
tended is sufficient on review of as¬ 
sessment to rebut prima facie case 
established by introduction of as¬ 
sessment record, and, if no additional 
proof is offered by assessing authori¬ 
ties, it should be conclusive—In re 
Premises 266—67 South Fifteenth 
Street, 192 A 923, 326 Pa. 467. 

(2) The evidentiary value of sale 
price of property as bearing on its 
value for purposes of taxation is af¬ 
fected by whether or not purchase 
price was required to be paid in cash 
—In re Premises 266-67 South Fif¬ 
teenth Street, supra. 

(3) A sale of property in parti¬ 
tion proceeding to effect distribution 
of an estate was entitled to great 
weight as an important item of evi¬ 
dence as to its value for purposes of 
taxation, but taxing authorities were 
not precluded from producing other 
testimony to show the real value — 
In re Premises 266-67 South Fif¬ 
teenth Street, supra. 

(4) Sale of lot for valuation of 
ground without considering worth 
of improvements does not necessarily 
fix market value for taxation pur¬ 
poses of other property in immediate 
neighborhood with valuable buildings 
thereon.—In re Premises 260 N 
Front St, 169 A 444, 110 ra.Super 
606 

64. Evidence held sufficient 

(1) In general. 

Iowa.—Iowa Bldg Corp. v Zirbel, 
21 N W2d 676, 237 Iowa 242—Han¬ 
son v Local Board of Review of 
Magnolia Tp„ 4 N.W 2d 384, 232 
Iowa 390. 

Ky—Kentucky River Coal Corpora¬ 
tion v Knott County, 69 S W 2d 
1002. 248 Ky. 737. 

N.J.—Meltser v Division of Tax Ap¬ 
peals in Dept, of Taxation and Fi¬ 
nance. 48 A 2d 842, 134 N J Law 510 
—Camden County Realty Co v 
State Board of Tax Appeals, 36 A 
2d 221, 131 N.J Law 132—City of 
Plainfield v. State Board of Tax 
Appeals, 20 A.2d 661. 127 N J.Law 
5—Township of Lawrence, Mercer 
County, v. State Board of Tax Ap¬ 
peals. 12 A.2d 244. 124 N.J.Law 466. 
Pa.*—In re Hudson Coal Co., 193 A. 8, 
827 Pa. 247—Philadelphia & Read- 

84 C. J.S —69 


ing Coal & Iron Co. v Northumber¬ 
land County Com’rs, 186 A. 106, 323 
Pa. 186 

61 C J p 847 note 46 [a]. 

(2) To sustain determination of 
tax board or commission fixing valua¬ 
tion 

Idaho —Winton Lumber Co. v Koo¬ 
tenai County, 26 P.2d 124, 63 Idaho 
539. 

N J —Davis v. Division of Tax Ap¬ 
peals, 61 A 2d 437, 135 N.J Law 
250—Jersey City v. Sun Holding 
Co., 46 A 2d 166, 134 N.J Law 119 
—Trustees of Rutgers University 
v. Piscataway Tp. in Middlesex 
County, 46 A 2d 66, 134 N J Law 
86—Tajikport Terminals v. Jersey 
City, gup., 43 A 2d 681—Borough of 
Haworth v State Board of Tax 
Appeals, 40 A 2d 363, 132 N J Law 
806—Village of Ridgewood v State 
Board of Tax Appeals, 28 A.2d 303, 
129 N.J Law 121—Atlantic City v. 
State Board of Tax Appeals, 26 A 
2d 423, 128 N J Law 278—City 

Holding Co v State Board of Tax 
Appeals, 21 A 2d 289, 127 N J.Law 
168—Colonial Life Ins Co of 
America v. State Board of Tax Ap¬ 
peals. 17 A 2d 474, 125 N.J Law 583 
—Five Corners Bldg & Loan Ass’n 
v Jersey City. 16 A 2d 67, 125 NJ 
Law 163—Griffith v. City of New¬ 
ark. 13 A 2d 860. 125 N.J Law 67- 
City of Plainfield v Board of Tax 
Appeals, 19 A 2d 196, 19 N.J.Misc 
313. 

Ohio —Fair Store Co v Board of Re¬ 
vision of Hamilton County, 61 N 
E 2d 209, 146 Ohio St 231—Zan- 
gerle v Standard Oil Co of Ohio, 
60 NE 2d 62, 144 Ohio St. 506— 
Citizens Bldg Co. of Cleveland v. 
Board of Revision of Cuyahoga 
County, 46NE2d 413, 141 Ohio St 
47 

Okl —In re Protest of Taxpayers of 
Town of Nichols Hills, 1945 As¬ 
sessment, 180 P 2d 157, 198 Okl 
600—First Nat Bank & Trust Co 
of Tulsa v Rowe, 167 P 2d 172, 195 
Okl 219 

WJs—State ex rel Goldsmith Bldg. 
Co v. Bolan, 49 N.W 2d 409, 259 
Wis 460—State ex rel. First & 
Lumbermen’s Nat. Bank of Chip¬ 
pewa Falls v Board of Review of 
City of Chippewa Falls, 296 NW 
614, 237 Wis 306 

(3) To show that assessment was 
not excessive and out of proportion 
to valuations placed on other prop¬ 
erty in same taxing district. 

Iowa,—Butler v City of Des Moines, 
268 N.W. 766, 219 Iowa 956 
Pa.—In re Premises, 250 N Front 
St, 169 A, 444, 110 PaSuper. 605 

(4) To sustain findings of tax 
board increasing valuation of prop¬ 
erties.—Village of Aurora v. Com- 
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missioner of Taxation, 14 NW2d 
292, 217 Minn 64. 

(5) 3To warrant judgment of tax 
board reducing assessments levied on 
property.—Borough of Bradley Beach 
v State Board of Tax Appeals, 11 A. 
2d 91, 124 N J.Law 36. 

(6) To overcome presumption of 
law In favor of assessment as re¬ 
vised by oounty board of taxation 
and to support increased assessment. 
—Riverview Gardens, Section One v 
Borough of North Arlington, 87 A 2d 
425, 9 NJ 167—Grand View Gar¬ 
dens v. Borough of Hasbrouck 
Heights. 81 A.2d 510, 14 N.J.Super 
167. 

(7) To warrant Increase In value 
of land for taxes from the sum fixed 
by tax board.—City of Plainfield v 
State Board of Tax Appeals, 20 A.2d 
651, 127 N J Law 5 

(8) To show excessive valuation 
by tax board 

Ky —Westova Gas Co. v. Knott 
County Board of Sup'rs, 55 S.W.2d 
21, 246 Ky 334. 

Neb —Swanson v. Board of Equaliza¬ 
tion of Fillmore County, 6 N W 2d 
777, 142 Neb 606 

N J —Newark Farmers Market v 
State Board of Tax Appeals, 37 
A 2d 416, 131 N J Law 608, affirmed 
44 A 2d 210, 138 N J Law 343— 
Camden County Realty Co v. State 
Board of Tax Appeals, 36 A.2d 221, 
131 N.J Law 132—C F Mueller Co. 
v. State Board of Tax Appeals, 18 
A 2d 564, 126 N J Law 141. 

Pa.—Philadelphia & Reading Coal & 
Iron Co v. Northumberland County 
Com’rs, 186 A 105, 323 P«l 186 
Wis —State ex rel New Lisbon State 
Bank v City of New Lisbon, 61 N 
W 2d 509, 260 Wis, 607 

(9) To establish valuation as fixed 
by lower court. 

Ariz —State Tax Commission v 
Eagle Picher Min. & Smelting Co, 
241 P 2d 804, 73 Ariz 372—State 
Tax Commission v. Phelps Dodge 
Corp, 157 P 2d 693, 62 Aril 320 
Ky —Hickman County Board of 
Sup’rs v Hilliard, 43 SW.2d 706, 
241 Ky. 207 

Neb.—Application of Hess, 3 NW.2d 
653, 141 Neb. 405—Weller v. Valley 
County, 2 N.W 2d 606, 141 Neb 
69 

Pa,—Glen Alden Coal Co. v. Schuyl¬ 
kill County Com’rs, 27 A.2d 239, 346 
Pa 159—Appeal of Susquehanna 
Collieries Co., 20 A.2d 761, 342 Pa. 
377—Philadelphia & Reading Coal 
Sc Iron Co. v. Northumberland 
County Com'rs, 186 A. 105, 323 Pa 
185—Appeal of Baldwin, 181 A. 446, 
320 Pa. 31. 

(10) To authorize valuation of cer¬ 
tain amount fixed by assessment list, 
rather than valuation by commie- 
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such matters 65 In order to show an overvalna- ment of record in the office of the* county tcom- 

tion, it must be shown that the means adopted'were missiottbrs, as approved by the board* 66 Such show- 

wrong and that the result arrived at was greater in^, however, is not conclusive, 70 and may be rebut- 

than the actual cash value of the property. 66 An ted, ,by proof that the board acted, arbitrarily and 

admission of the worth qf property by an owner without sufficient evidence in fixing the valuation. 71 
may warrant an assessment at such valuation. 67 

Official valuatioh for taxation in a previous year Inequality . Where a person complains of the in- 

has been held to be of little weight. 68 equality of the assessment, the evidence must be 

In some st&tes a prima facie case showing the sufficient that his property was assessed proportion- 
validity of the assessment is made out for the tax- ately higher than other property, 72 as in the case 

ing authorities by offering in evidence the assess- of real property. 78 Proof of mere error of judg- 


sioner, board of supervisors, or jury 
in trial court.—Thomas Forman Co 
v. Owsley County Board of Sup'rs, 
101 S.W.2d 939, 267 Ky. 224. 

66* Svidenoe held Insufficient 

(1) In general. 

Iowa.—Daniels v. Board of Review of 
Monona County, 52 N.W 2d 1, 243 
Iowa 405. 

N.J —Schaffer Belts v. Division of 
Tax Appeals of Dept, of Taxation, 
and Finance, 61 A 2d 920, 1 N.J. 
Super. 35. 

Okl—Mid-Continent Bldg. Co. v 
Board of Equalization of Tulsa 
County, 88 P 2d 626, 184 Okl. 525 
Or—Appeal of Kliks, 76 P 2d 974,1 
158 Or. 669. 

W.Va—Bankers Pocahontas Coal Co 
v, County Court of McDowell Coun-, 
ty, 62 S.E 2d 801. 

61 C J. p 847 note 46 [b]. 

(2) To show unequal or excessive 
assessment 

111.—People ex rel McDonough v 
Chicago Union Lime Works Co, 
198 NE 1, 361 Ill. 304. 

Iowa.—Daniels v Board of Review 
of Monona County, 52 N.W.2d 1, 
243 Iowa 405—Haubrlch v John¬ 
son, 50 NW2d 19, 242 Iowa 1236— 
Iowa Bldg Corp v. Zirbel, 21 N. 
W 2d 576, 237 Iowa 242—Appeal of 
Blank, 243 N W. 173, 214 Iowa 868. 
Neb—Novak v. Board of Equaliza¬ 
tion of Douglas County, 17 N.W. 2d 
882, 145 Neb 664. 

N.J—Craven v. State Board of Tax 
Appeals, 33 A.2d 292, 180 N.J.L&w 
362. 

Ohio.*—Payne-Bingham Co. v. Tax 
Commission, 2 Ohio Supp. 275— 
Provident Sav. Bank & Trust Co. v. 
Tax Commission, 2 Ohio Supp. 268. 
Okl.—Board of Equalization of Tul¬ 
sa County v Kennedy, 114 P.2d 
486, 189 Okl. 154. 

Pa—Appeal of Schmidt, Com. PI., 16 
Northumb L. J. 166. 

(3) To show error by tax board or 
commission In reducing assessment. 
N.J.—6ity of Garfield v. State Board 

of Tax Appeals, 36 A.2d 916, 131 N. 
J.L&w '364, affirmed 39 A.26 105, 
132 N J.Law 153—Colonial Lif4 Ins. 
Go* of America v. State Board of 
Ta* Appeals, 13 A.2d 559, 119 N.J. 
Law 197* 


Ohio,—CulUtan v. Standard Oil Co, 
App„ 3,4 NE.2d 256, appeal dis¬ 
missed Standard Oil Co. v. Zan- 
gerle, 24 N E.2d 829, 136 Ohio St 
212, certiorari denied 60 S,Ct. 897, 
310 US. 625, $4 LEd 1396. 

(4) To sustain decision of tax 
board or commission assessing prop¬ 
erty at certain amount.—Skouras 
Theatres Corp. v. State Board of Tax 
Appeals, 8 A.2d 72, 123 NJLaw 62— 
Tennant v. Jersey City, 4 A 2d 395, 
122 N J.Law 174, affirmed 8 A 2d 325, 
128 N.J Law 200. 

45> To sustain judgment of lower 
court reducing assessed valuation, 
Iowa.—Clark v Lucas County Board 
of Review, 44 NW2d 748, 242 Iowa 
80—‘Hanson v. Local Board of Re¬ 
view of Magnolia Tp, 4 N.W 2d 
384, 282 Iowa 390. 

Ky*—Carr's Fork Coal Co v Perry 
County Board of iSup'rs, 93 S W.2d 
359, 263 Ky. 642 

Va—City of Norfolk v Penn Mut. 
Life Ins. Co., 173 S E. 533, 162 Va. 
101—City of Roanoke v Williams, 
170 S.E 726, 161 Va. 351. 

(6) To support court's action in as¬ 
sessing property at certain valuation, 
Ky—Letcher County v Kentucky 
River Coal Corporation, 61 S W 2d 
891, 250 Ky 7. 

Pa.—In re Hudson Coal Co., 193 A. 8, 
327 Pa. 247 

66. Or.—In re Weyerhaeuser Land 
Co., 165 P. 1164, 85 Or. 434. 

67, Iowa.—McElhinney v. Rainbow, 
161 N.W. 700, 179 Iowa 568. 

61 C«J. p 848 note 50 

68* Me —Shawmut Mfg Co. v. In¬ 
habitants of Benton, 122 A. 49, 123 
Me. 121. 

69. Pa.—Appeal of Susquehanna 
Collieries Co, 12 A.2d 99, 838 Fa. 
366—Appeal of Baird, 6 A.2d 306, 
834 Pa. 410—Appeal of Metropoli¬ 
tan Edison Co., 161 A. 803, 307 Pa 
401—Appeal of Schmidt, Com PI, 
16 Northumb.L J. 168—Board of 
Revision of Taxes and Appeals of 
City of York, York County, Pa, v. 
Fix, Com.Pl., 65 York Leg.Rec. 153 
61 C.J. P 848 note 52. 

Ooneloslve evidence 
Record of assessment approved by 
board of revision is conclusive evi¬ 
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dence of value of property on appeal 
from assessment, unless rebutted — 
Appeal of American Academy of Mu¬ 
sic, 184 A 657, 321 Pa! 433 
Due appearance by state 

In hearing of tax case on appeal to 
circuit court, record of board of re¬ 
view, tax commission, or tax asses¬ 
sor constitutes due appearance by 
state, and makes prima facie case 
therefor until taxpayer shows that 
property is exempt from taxation or 
worth less than assessed value or 
shows its correct value for levy of ad 
valorem tax.—Penney v. State, 155 
So 576, 229 Ala 36. 

70. Pa—Appeal of Pennsylvania 
Stave Co , 84 A. 761, 236 Pa 97. 

71. Pa«—Appeal of Kaemmerling, 
127 A 439, 282 Pa 78. 

61 C.J. p 848 note 54. 

79. Pa—Appeals of Nesbitt, 90 A.2d 
248, 171 PaSuper. 276. 

61 C.J. p 848 note 66. 

Bvldenoe held to sustain finding of 
tax appeals board that there was no 
intentional discrimination against 
railroads in assessing their property 
at true value while other property in 
many taxing districts was assessed 
at less than true value.—Central R. 
Co. of New Jersey v. Martin, 176 A. 
637, 114 N~JLaw 69. 

73. Pa—Appeals of Nesbitt, 90 A 2d 
248, 171 PaSuper. 275. 

61 C J p 848 note 57 
Bvldenoe sustained finding that no 
discrimination existed in assessment 
of grazing land, cut and burned land, 
and timber.—Winton Lumber Co. v 
Kootenai County, 26 P 24 124, 53 
Idaho 689. 

Bvldenoe held Insufficient to show 
inequality in assessment. 

Ark.—rHayward v. Rowland, 43 S.W. 

2d 737, 184 Ark. 776, 

Iowa—Daniels v. Board of Review 
of Monona County, 52 N.W.2d 1, 
248 Iowa 405—Crary v. Board of 
Review of Boone, 286 N.W. 428, 226 
Iowa 1197. 

Va—City of Roanoke v. Gibson, 170 
S.E. 723, 161 Va 342. 

61 C.J* p 848 note 57 fb}* , 
Preponderating weight ' 

Landowner seeking to establish 
that'certain uniform rati* of present 
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ment i$ insufficient, 74 ? but it is necessary to show 
an intentional violation of the essential principle 
of practical uniformity, 76 In order to show that 
property’is assessed at a higher valuation than other 
property, it is not necessary to prove that all other 
property was undervalued, 76 but it is sufficient if 
proof of a reasonable number of representative cas¬ 
es is made* 77 Isolated instances of inequality are 
not sufficient to invalidate an assessment. 76 The 
fact that the taxing officials intentionally under¬ 
value property must be inferred from their acts. 79 

Omitted property . On an appeal from a proceed¬ 
ing before a board or officer to assess omitted prop¬ 
erty, the evidence must be sufficient to show the 
improper omission from assessment of taxable prop¬ 
erty. 80 The taxpayer should establish, by clear and 
convincing evidence, his defense that personalty 
was included in a prior arbitrary assessment im¬ 
perfectly describing the property assessed. 81 


§ 558 . — Mode and Extent of Review 

a. In general 

b. On appeal 

a. In General 

Generally, review by a court of the decision of a re¬ 
viewing board or officer ie limited to those grounds apec- 
ifled in the statute authorizing such review. On certio¬ 
rari the court ia ordinarily confined to a consideration of 
questions of law arleing on the face of the record, and 
the court may exercise its reviewing powers only to 
determine whether the action of the board wae illegal, 
arbitrary, or fraudulent. 

Generally, review by a court of the decision of a 
reviewing board or officer is limited to those grounds 
specified in the statute authorizing such review. 82 
Generally, the court may exercise its reviewing 
powers on certiorari only to determine whether the 
action of the board was illegal, arbitrary, or fraudu¬ 
lent; 83 and the court cannot substitute its opinion 


market value had been used in tax¬ 
ing district in fixing assessments had 
burden of establishing uniform use 
of such ratio by a preponderating 
weight of the evidence.—Appeals of 
Nesbitt. 90 A.2d 248, 171 PaSuper. 
275. 

74. Idaho —Anderson's Red & White 
Store v Kootenai County, 215 P 2d 
815, 70 Idaho 260 

Me—Shawmut Mfg Co. v. Inhabit¬ 
ants of Benton. 122 A 49, 123 Me 
121 . 

75. Idaho —Anderson's Red & White 
Store v Kootenai County, 215 P 3d 
815, 70 Idaho 260 

61 CJ p 848 note 59 

76. Idaho—Washington County v 
First Nat. Bank, 206 P. # 1064, 35 
Idaho 438 

77. Or—Corpus Juris cited in Ap¬ 
peal of Kliks, 76 P.2d 974. 982, 158 
Or 669 

61 C J p 849 note 61. 

78. Iowa.—Daniels v. Board of Re¬ 
view of Monona County, 62 N W 
2d 1, 243 Iowa 405. 

61 C.J. p 849 note 62. 

79. Idaho.—Washington County v 
First Nat. Bank. 206 P. 1054, 35 
Idaho 438. 

80. Okl—Cortes Oil Co. v. State, 66 
P.2d 171, 179 Okl 195. 

Bvidenoe held sufficient 

(1) To show omission generally.— 
Shaffer Oil & Refining Ct> v. Treas¬ 
urer of Creek County, 52 P.2d 76, 175 
Okl 6 

(2) To show that corporation was 
not assessed for full amount of its 
money on hand on assessment day.— 
State v. Chickasha Milling Co., 71 
P.2d 981, 180 Okl. 611. 

Bvidenof held insufficient 

(1) To establish omission of taxa¬ 
ble property general! y„—Cortes Oil 


Co. v State, 65 P.2d 171, 179 Okl 195 
—Chickasha Cotton Oil Co v. Grady 
County, 58 P.2d 690, 177 Okl. 240. 

(2) To establish existence of omit¬ 
ted property other than cash on de¬ 
posit —State v. Prairie Cotton Oil 
Co., 71 P.2d 988, 180 Okl. 608. 

(3) To establish existence of omit¬ 
ted property taxable under statute as 
moneyed capital, surplus, and undi¬ 
vided profits.—State v. Chickasha 
Milling Co , 71 P.2d 981, 180 Okl. 611. 

(4) To show existence and owner¬ 
ship of credits or accounts receivable 
by taxpayer.—-Carroll, Brough & Rob¬ 
inson v. State, 49 P.2d 708, 174 Okl. 
57. 

(5) To support finding that tax¬ 
payer's domicile, as basis for taxa¬ 
tion of intangible personal property, 
was in certain county, and to estab¬ 
lish that certain Intangible property 
of person domiciled in one county ac¬ 
quired business situs in another 
county for purpose of taxation.— 
Grieves v. State ex rel. County At¬ 
torney, 35 P.2d 454, 168 Okl. 642. 

(6) To show that new corporation 
was liable for purposes of taxation as 
successor of former corporation — ] 
Coline Oil Corp. v. State, 88 P.2d 897, 
184 Okl. 545. 

81. Okl —State v. Rorabaugh-Brown 
Dry Goods Co, 45 P.2d 488, 172 
Okl 216. 

Bvldenoe held sufficient 

Okl—State v. Rorabaugh-Brown Dry 
Goods Co., supra. 

83. Minn—Stronge & Lightner Co. 
v. Commissioner of Taxation, 36 
N.W.2d 800, 228 Minn. 182. 
Deference to findings 

It was duty of trial court, and that 
of supreme court on appeal tfrom de¬ 
cision of trial court in action for re¬ 
view, with proper deference to find- 

iosa 


ings involving credibility of witness¬ 
es, to determine whether state tax 
commission could have reasonably 
made its finding and reached its re¬ 
sult, on consideration of all of the ev¬ 
idence before it, and to set aside deci¬ 
sions clearly contrary to overwhelm¬ 
ing weight of the evidence—Ulman 
v Evans, Mo.. 247 S.W 2d 693 
scatters considered on demurrer 

(1) On demurrer to corporation's 
complaint seeking review of corpo¬ 
rate excise tax assessment on ground 
that corporation's ventures within 
and without the state were unitary so 
as to require apportionment method 
of computing tax, sole issue for the 
courts is whether facts alleged show, 
as a matter of law, that tax commis¬ 
sion has held that corporation's ven¬ 
tures were unitary in character — 
Edward Hines Dumber Co. v Gallo¬ 
way, 154 P.2d 539, 175 Or. 524. 

(2) Whether Bible institute, claim¬ 
ing exemption from taxation, should 
have applied to county assessor be¬ 
fore bringing action in district court, 
cannot be considered by supreme 
court, where defendant tax commis¬ 
sion stood on its overruled general 
demurrer to complaint for insufficien¬ 
cy of facts to constitute cause of ac¬ 
tion —Colorado Tax Commission v. 
Denver Bible Institute, 30 P.2d 870, 
94 Colo. 402 

83. Tenn —McCord v. Alabama 

Great Southern R. Co., 213 S.W.2d 
207, 187 Tenn 302—McCord v. 

Nashville, C & St. D. Ry., 213 S W. 
2d 196, 187 Tenn. 277—McCord v. 
Southern Ry. Co., 213 S.W.2d 184, 
187 Tenn. 247. 

Proper entry of judgment 
On certiorari to review judgment 
of state board of tax appeals reduc¬ 
ing a tax assessment on property, 
only question before supreme court 
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on the merits for that of the board with respect to 
the assessment. 84 The review usually extends only 
to a correction of jurisdictional errors, 86 and the 
court may determine whether the order of the 
board was justified by the evidence, 86 or was in 
conformity with the law, 87 or whether the board 
committed any other error of law. 88 Ordinarily, 
only questions of law may be reviewed, 89 and the 
court will not examine and weigh the evidence on 
which the board acted, 90 and decide whether the 
evidence preponderates against the valuations fixed 
by the board. 91 Under some statutes, however, the 


court has power on certiorari to review a tax assess¬ 
ment to determine disputed questions of fact as well 
as of law," that is, the court has the function to 
evaluate the evidence and to determine the facts 
and the quantum of each assessment in accordance 
with the standard prescribed by law." The court 
will not set aside a judgment of the reviewing board 
on factual issues, if there is competent evidence to 
support the findings of the board, 94 and it will not 
disturb the judgment of the board on questions 
of fact unless the evidence is persuasive that the 
board erred in its determination. 96 


was whether judgment was properly 
entered.—Borough of Oradell v. State 
Board of Tax Appeals, 1$ A.2d 406, 

126 N.J.Law 112, affirmed 21 A.2d 738, 

127 N.J.Law 226. 

84. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N. 
W 2d 292, 217 Minn. 64. 

Tenn—McCord v Nashville, C. A St 
L Ry. 213 S W 2d 196, 187 Tenn. 
277—McCord v Southern Ry Co, 
213 S W 2d 184, 187 Tenn 247— 
Treadwell Realty Co v City of 
Memphis, 116 S W.2d 997, 173 Tenn. 
168 

Conceded or admitted facta 

Neither supreme court nor trial 
court could try validity of an order 
of a county board of equalization for 
an assessment of personal property 
against an estate on its merits in 
certiorari proceedings, even on con¬ 
ceded or admitted facts —State ex 
rel Lane v Cornell, 149 S W 2d 816, 
347 Mo 932. 

86 . Minn.—Stronge A Lightner Co. 
v. Commissioner of Taxation, 36 N. 
W.2d 800, 228 Minn. 182. 

Mo.—State ex rel Lane v. Cornell, 
149 S.W 2d 816, 347 Mo 932—State 
ex rel. St. Louis Union Trust Co. v. 
Neaf, 139 S.W.2d 968, 346 Mo 86 . 
Tenn.—McCord v. Alabama Great 
Southern R. Co., 213 S W.2d 207, 
187 Tenn. 302—McCord v. Nash¬ 
ville, C. A St. L. Ry, 213 S.W.2d 
196, 187 Tenn, 277—McCord v. 

Southern Ry. Co.. 213 SW.2d 184, 
187 Tenn. 247. 

Utah —Board of Equalization of 
Kane County v. State Tax Commis¬ 
sion of Utah, 60 F2d 418, 88 Utah 
219, rehearing denied 64 P.2d 1214, 
88 Utah 228. 

61 CJ. p 849 note 78. 

86 * Minn.—Stronge A Lightner Co. 
v. Commissioner of Taxation, 86 
N.W 2d 800, 228 Minn. 182. 
Ballway properties 
Tenn—McCord v. Nashville, C. A St. 
L. Ry, 213 S.W 2d 196, 187 Tenn. 
277. 

87. Minn—Stronge & Lightner Co 
v. Commissioner of Taxation, ,86 N. 
W.2d 800, 228 Minn. 182 

8 B Minn.—Stronge & Lightner Co* 


v. Commissioner of Taxation, su¬ 
pra. 

89- Mo—State ex rel. Lane v. Cor¬ 
nell, 149 S.W.2d 816, 347 Mo. 932 
90. Mich.—Udylite Corp. v. Michi¬ 
gan Corp and Securities Commis¬ 
sion, 29 NW.2d 132, 319 Mich. 1 
Mo.—State ex rel. St. Louis Union 
Trust Co v. Neaf, 139 S.W.2d 968, 
346 Mo. 86 

Tenn.—McCord v. Nashville, C. & St 
L. Ry, 213 S W.2d 196, 187 Tenn 
277—Treadwell Realty Co. v. City 
of Memphis, 116 S W.2d 997, 173 
Tenn 168 

Wis—State ex rel First & Lumber¬ 
men's Nat Bank of Chippewa Palls 
v. Board of Review of City of Chip¬ 
pewa Falls, 296 N.W. 614, 237 Wis 
306 

61 C J. p 860 note 79. 

Xdmited responsibility 

In certiorari proceeding to review 
decisions of board of tax appeals, re¬ 
sponsibility of supreme court in con¬ 
sideration of fact questions was lim¬ 
ited under statute to question wheth¬ 
er evidence reasonably sustained 
findings of board —Village of Aurora 
v. Commissioner of Taxation, 14 N 
W.2d 292, 217 Minn. 64. 

9L Tenn.—McCord v. Southern Ry. 

Co, 213 S.W.2d 184, 187 Tenn. 247. 
90. N J.—Township of Lawrence, 
Mercer County, v. State Board of 
Tax Appeals, 12 A 2d 244, 124 N J. 
Law 466—Skouras Theatres Corp. 
v. State Board of Tax Appeals, 8 
A.2d 72, 123 N.J»Law 62. 

93 . NJ.—Atlantic City Electric Co 
v. Egg Harbor Tp, 60 A.2d 476, 
135 NJ.Law 60—Meltzer v. Divi¬ 
sion of Tax Appeals in Dept of 
Taxation and Finance, 48 A.2d 842, 
134 N.J.Law 610. 

Decision aooording to evidence 

In certiorari proceeding to review 
a decision of state board of tax ap¬ 
peals, reviewing court must weigh 
the evidence and render whatever de¬ 
cision it deems proper according to 
its view of the evidence submitted — 
Hackensack Water Co. v. Division 
of Tax Appeals, State Dept, of Tax¬ 
ation A Finance, 61 A.2d 187, 137 N. 
J Law 599, reversed in part on other 
grounds 66 A.2d 828, 2 NJ. 157—Bor- 
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I ough of Haworth v. State Board of 
Tax Appeals, 21 A.2d 309, 127 NJ 
Law 67—Township of Lawrence, 
Mercer County, v State Board of Tax 
Appeals, 12 A 2d 244, 124 N J Law 
466—Gannon v. State Board of Tax 
Appeals. 9 A.2d 531, 123 N.J.Law 460 
Independent findings 

On certiorari to review judgment 
of state board of tax appeals on ap¬ 
peals from property and franchise 
valuations and assessments against a 
railroad, supreme court must make 
an Independent finding of the facts 
and law apart from findings made by 
state board of tax appeals, and hence 
it was unnecessary to pass on con¬ 
tention that judgment of the board 
was a nullity because It was the 
judgment of president of board alone 
who sat and took the testimony — 
State v. State Board of Tax Appeals. 
45 A 2d 599, 134 N J Law 34, af¬ 
firmed 52 A 2d 852, case one, 135 N. 
J Law 481 and 52 A.2d 852, case two, 
135 N J Law 482 

94. N J —Peter Doelger Brewing 
Corp. v. Division of Tax Appeals 
in Department of Taxation and 
Finance, 58 A.2d 716, 137 N J Law 
129, affirmed 62 A 2d 223, 1 NJ 
130—Atlantic City Elec Co v Egg 
Harbor Tp, 60 A 2d 476, 135 NJ 
Law 60 

Wis—State ex rel First A Lumber¬ 
men's Nat. Bank of Chippewa Falls 
v. Board of Review of City of Chip¬ 
pewa Falls, 296 N.W. 614, 237 Wis 
306. 

98. N J.—Hackensack Water Co v 
Division of Tax Appeals, State 
Dept of Taxation A Finance, 61 
A.2d 187, 137 N.J.Law 599, reversed 
In part on other grounds 65 A 2d 
828, 2 N J 157—Prudential Ins. Co. 
of America v. Division of Tax Ap¬ 
peals, 43 A*2d 271, 133 NJ.Law 153 
—Camden County Realty Co. v. 
State Board of Tax Appeals, 36 A 
2d 221 , 131 N.J Law 132—Village of 
Ridgewood V. State Board of Tax 
Appeals, 28 A 2d 308, 129 N J Law 
121—Atlantic City v. State Board 
of Tax Appeals, 25 A 2d 423, 128 
N.J Law 278—Borough o i Haworth 
v. State Board of Tax Appeals, 21 
A.2d 309, 127 NJ Law 67—Town¬ 
ship of L&wfenoe, Mercer County, 
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The writ of certiorari, as applicable in proceed¬ 
ings to review the action of a tax board, performs 
the same office as at common law and brings up the 
board's record for review. 96 So the court is con¬ 
fined, under general rules, to a consideration of the 
record returned in obedience to the writ. 97 Equita¬ 
ble principles cannot be considered, 98 and the or¬ 
ganization of the board may not be questioned. 99 
Objections not raised at the earliest possible moment 
will not be considered. 1 In a certiorari proceeding 
by taxpayers to review decisions of the board of tax 
appeals increasing certain valuations, in which the 
municipalities involved did not take a cross appeal, 
the court need not consider claimed errors alleged 
by the municipalities on affirming the decision of 
the tax board. 2 

Petition in error. On a petition in error, the court 
must review the entire record of the reviewing 
board. 8 Where the statute so authorizes, the court 
may call witnesses and on consideration of all the 
evidence, including that in the transcript from the 
tax commission, render judgment on all issues of 
law and fact determined by the commission; 4 and, 


if the question was before the commission, the court 
may determine whether property should be classified 
as realty or personalty. 6 Where the tax commission, 
on appeal from the board of revision by a taxpayer 
complaining of an assessment, made no determina¬ 
tion of the value of property, but dismissed the ap¬ 
peal for failure timely to perfect the appeal, the 
court is without jurisdiction on petition in error to 
make an order with respect to the true value of 
property. 6 

b. On Appeal 

On appeal from the determination of a reviewing 
board or officer, the court may review only euch ques¬ 
tions as are authorized by statute, and it does not become 
an independent assessing tribunal. The court may de¬ 
termine whether the decision of the reviewing board is 
unreasonable or unlawful, but, unless otherwise provided 
by statute, it Is limited to a consideration of questions 
of law, and may not review questions of fact. 

Since an appeal from a reviewing board or of¬ 
ficer is statutory, as discussed supra § 548, the court 
may review only such questions as are authorized 
by statute. 7 The court does not become an mde- 


v State Board of Tax Appeals, 12 
A 2d 244, 124 N J.Law 465—Gan¬ 
non v State Board of Tax Ap¬ 
peals, 9 A 2d 531, 123 N J Law 450 
—Skouras Theatres Corp v State 
Board of Tax Appeals, 8 A.2d 72, 
123 N J.Law 52—Tennant v. Jer¬ 
sey City, 4 A 2d 395, 122 N J.Law 
174, affirmed 8 A.2d 325, 123 NJ 
Law 200. 

96. Mo —State ex rel Lane v Corne¬ 
ll, 149 S W.2d 815, 347 Mo. 932. 

97. Mo—State ex rel Lane v Cor¬ 
nell, supra—State ex rel. St. Louis 
County v Evans, 139 S W 2d 967, 
346 Mo 209—State ex rel St Louis 
Union Trust Co v Neaf, 139 S W 
2d 958, 346 Mo. 86 —Municipal Ac¬ 
ceptance Corp. v. Canole, 119 S W. 
2d 820, 342 Mo. 1170 

Tenn —McCord v. Southern By Co , 
213 SW.2d 184, 187 Tenn. 247. 

61 C J p 850 note 81. 

Reoord proper 

Certiorari brings up only record 
proper of state equalization board; 
hence transcript of evidence heard by 
tax commission, notwithstanding re¬ 
turn made thereof, must be disre¬ 
garded —State ex rel. City of St 
Louis v. Caulfield, 62 S.W.2d 818, 333 
Mo 270 

Beoord of original assessment 

In certiorari proceeding to secure 
annulment of assessments on trust 
certificates, as personal property, by 
assessor, records of original assess¬ 
ments and of state tax commission 
were not before supreme court for 
consideration where petition for cer¬ 
tiorari referred to assessor*? assess¬ 
ments of certificates and alleged that 


assessor’s action was approved by 
state tax commission, but neither re¬ 
spondents’ return nor abstract of 
record mentioned records of original 
assessments or records of state tax 
commission—State ex rel St Louis 
Union Trust Co. v. Neaf, 139 S W.2d 
958. 346 Mo. 86 . 

Grounds of alleged defect 

Appeal from judgment quashing 
writ of certiorari to quash record of 
board of review of county assessing 
for taxation presented nothing for 
review where neither abstract nor 
record disclosed grounds of alleged 
defect in record of board of review — 
Vidakovitch v. Board of Review of 
Madison County, 193 NB 508, 358 
Ill 650 

98. Wis—State v Cary, 211 N.W 
284, 192 Wis. 433, error dismissed 
49 SCt. 6 , 278 U S 661, 73 L Ed 
568 

99. Mo—State ex rel McCune v 
Carter, 214 SW 180, 279 Mo 304 

1. Mo —State ex rel Hyde v. Buder, 
287 S.W 307, 315 Mo. 791. 

61 C J p 850 note 85 

8 . Minn —Village of Aurora v. Com¬ 
missioner of Taxation, 14 NW2d 
292, 217 Minn 64. 

3. Ohio—Stanton v Frankel Bros 
Realty Co., 158 NE 868 , 117 Ohio 
St 345. 

61 C J. p 850 note 86 . 

4, Ohio.—Standard Oil Co, v. Zan- 
gerle, 11 N.E.2d 242, 133 Ohio St 
33. 

6 . Ohio—Standard Oil Co. v. Zan- 
gerle, supra. 
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| 0. Ohio—Tax Commission of Ohio 
v Ancaster Co, 198 NE 49, 50 
Ohio App 292 

7. Hawaii —In re Taxes Maui Agri¬ 
cultural Co. 34 Hawaii 515. 

Md—Doub v State Tax Commission. 
17 A.2d 114, 179 Md. 186, followed 
in Finan v State Tax Commission, 
17 A 2d 117, 179 Md 693 and Mc¬ 
Mullen Bros v State Tax Com¬ 
mission, 17 A 2d 117, 179 Md 694 
Mass —Commissioner of Corpora¬ 
tions and Taxation v Boston Edi¬ 
son Co, 39 NE 2d 584, 310 Mass 
674—Board of Assessors of Boston 
v. Garland School of Home Making, 
6 NE2d 374, 296 Mass. 378 
Miss.—Batson v Pearl River County, 
35 So 2d 712, 204 Miss. 882 
Ohio —Willys-Overland Motors v. 
Evntt, 48 N E 2d 468, 141 Ohio St 
402. 

Pa —Appeal of Kugelman, 18 Pa.Dlst. 
& Co 129 

61 C J p 849 note 66. 

Omitted property 

(1) In a judicial proceeding to pro¬ 
cure the assessment of omitted prop¬ 
erty, questions lor determination at 
the hearing before the court are 
whether property was taxable omit¬ 
ted property, and, if so, Its fair cash 
valuation—Wilson v. State, 36 P.2d 
292, 169 Okl 149. 

(2) Ownership of property sought 
to be taxed may be mixed question 
of law and facts, but, when facts are 
admitted, question of ownership is 
one of law.—State v. Bartlesville 
Lodge No 284, A. F. & A. M., 33 P2d 
507, 168 Okl. 416* 
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pendent assessing tribunal when an appeal is takqn 
to it by a complaining taxpayer, 8 but may only deter¬ 
mine the correctness of the assessment with respect 
to the complaint made before the reviewing board. 9 
So, the court will review only questions over which 
the board had jurisdiction. 10 Generally, the func¬ 


tion of the court is to determine whether the deci¬ 
sion of the reviewing board is unreasonable or un¬ 
lawful, 11 or whether the assessment is just and 
equitable and, in reaching such determination, 
the court may or should consider all relevant fac¬ 
tors affecting the taxable value of the property. 13 


(3) Special statutory appeal to 
circuit court from auditor’s assess¬ 
ment of omitted property does not 
permit review of auditor's ministeri¬ 
al discretion, but authorizes consid¬ 
eration only of judicial questions af¬ 
fecting legality of his action.—John¬ 
ston v. State, 10 N.E.2d 40, 212 Ind 
876. 

(4) In considering questions of ev¬ 
idence, supreme court will treat tax 
ferret proceeding before county court 
as one purely equitable in nature, and 
will review whole record to ascertain 
whether Judgment is clearly against 
weight of evidence—Chickasha Cot¬ 
ton Oil Co v. Grady County, 58 P.2d 
590, 177 Okl. 240. 

8 . Iowa—Iowa Bldg Corp. v. Zlrbel, 
21 N.W.2d 676, 237 Iowa 242—Ben¬ 
nett v Board of Review of Little 
Sioux Tp., Woodbury County, 13 N 
W 2d 351, 234 Iowa 800. 

Substitution of judgment 

On appeal from order of board of 
tax appeals fixing assessed value of. 
property the supreme court will not 
substitute its judgment for that of 
the board of tax appeals.—Fair Store 
Co v. Board of Revision of Hamil¬ 
ton County. 61 N.E 2d 209, 145 Ohio 
St. 231—Ramsey v. Board of Revi¬ 
sion of Franklin County, 48 N.E 2d 
102 , 141 Ohio St 366—Linch v 

Heuck. 16 NE 2d 613, 68 Ohio App 
406. 

9. Iowa—Bennett v. Board of Re¬ 
view of Little Sioux Tp , Woodbury 
County, 13 N.W.2d 351, 234 Iowa 
800. 

Issues 

(1) On appeal from decision of 
county board of equalization refus¬ 
ing to reduce assessed valuation of 
land admittedly assessed in excess 
of its actual value, the issues to be 
tried in circuit court were those pre¬ 
sented by record of board of equal¬ 
ization and passed on by the board, 
and court had the some powers as 
those possessed by the board—Wil¬ 
liams v Stanley County Board of 
Equalization, 7 N.W 2d 148, 69 S.D 
118 

(2) Where state referee to whom 
proceedings to reduce assessed val¬ 
uation of property was referred 
found that no evidence was offered 
by plaintiff that assessments were 
disproportionate or that they were 
unlawful otherwise than on ground 
that they were excessive, issue of 
disproportionate assessment was not 
In the appeal.—Connecticut Sav. 


Bank of New Haven v. City of New 
Haven, 41 A 2d 765, 181 Conn. 575. 

Total assessment 

An appeal from a single assess¬ 
ment and valuation of' land ordinari¬ 
ly raises the question of the correct¬ 
ness of total assessment; where ap¬ 
peal from triennial assessment re¬ 
ferred to two of seven segments of 
the assessment of coal lands but it 
was shown that board of revision re¬ 
vised and fixed values on all sep¬ 
arate items making up assessment 
as a whole, appeal was from the as¬ 
sessment as a whole and should have 
been so treated by court—Appeal of 
Susquehanna Collieries Co, 6 A.2d 
831, 335 Pa. 337 

| 10. Okl —Exchange Oil Co. v State, 
193 P 999, 80 Okl. 52. 

Application* not timely filed 

On appeal from appellate tax 
board's dismissal of applications for 
hearings on applications for correc¬ 
tion of excise tax assessments by 
commissioner of corporations and 
taxation, applications, filed after 
time allowed by statute, to correct 
assessments for separate years, can¬ 
not be considered.—JBtna Life Ins 
Co v Commissioner of Corporations 
& Taxation, 84 N.E 2d 1, 328 Mass. 
657. 

II. Ohio.—Pioneer Linen Supply Co 
v Evatt, 65 N E 2d 711, 146 Ohio 
St 248—Sessions v. Evatt, 60 N. 
E 2d 470, 144 Ohio St. 600—Wheel¬ 
ing Steel Corp v. Evatt, 64 N E 2d 
132, 143 Ohio St. 71—Ramsey v. 
Board of Revision of Franklin 
County, 48 NE2d 102, 141 Ohio St 
366—Citizens Bldg. Co. of Cleve¬ 
land v Board of Revision of Cuya¬ 
hoga County, 46 N.E 2d 413, 141 
Ohio St. 47—Smith v. Board of Re¬ 
vision of Washington County, 37 
N E 2d 886, 138 Ohio St. 564. 

No dispute as to evidence or law 

Where there is no dispute in evi¬ 
dence submitted and no controversy 
as to rule of law applicable in valua¬ 
tion of shares of corporate stock by 
board of tax appeals, only question 
presented on appeal to supreme court 
is whether decision of board is un¬ 
reasonable or unlawful.—Clark v. 
Glander, 85 N.E.2d 291, 151 Ohio St. 
229. 

Abuse of discretion 
Court can determine only whether 
there has been an abuse of discretion 
by the tax commission resulting in 
what amounts to confiscation of the 
property of the taxpayer.—Linch v. 
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Heuok, 18 N.E.2d 613, 88 Ohio A.pp. 
406—Snook-Veith Lumber Co. v. Tax 
Commission, 7 Ohio Supp. 180. 

Full oash value 

(1) On appeal to superior court 
from decision of board of equaliza¬ 
tion denying protest against tax val¬ 
uation fixed by state tax commis¬ 
sion, the issue before the court was 
the full caBh value of the property at 
time assessment was made.—State 
Tax Commission v. Phelps Dodge 
Corp, 157 P.2d 693, 62 Aria. 320. 

(2) In proceeding to review find¬ 
ing and determination of tax com¬ 
mission regarding valuation for tax 
purposes of certain real estate, ques¬ 
tion for court was whether there was 
clear and convincing evidence that 
tax commission erred in its deter¬ 
mination of true value In money of 
property and, if so. what was the 
true value.—Payne-Bingh&m Co. v 
Tax Commission, 2 Ohio Supp. 276— 
Provident Sav. Bank & Trust Co v 
Tax Commission, 2 Ohio Supp. 268 

Tax history may be resorted to in 
order to help clarify and explain is¬ 
sues presented in reviewing tax as¬ 
sessment, and, where factual situa¬ 
tion and questions presented are the 
same, prior holding of court in such 
a case may be controlling —Aetna 
Life Ins Co v. City of Newark, 89 
A 2d 386, 10 N.J. 99. 

Aooeptanoe of “foot acre” method of 
assessment 

Pa,—In re Hudson Coal Co., 193 A. 
8, 827 Pa. 247. 

12. Pa.—Appeal of Kugelman, 18 Pa. 
Dlst. & Co. 129—Appeal of Irwin, 
Com.PL, 87 Pittsb Leg.J. 240. 

Assessment as a whole 

On appeal from decision of board 
of revision of taxes, question before 
court of common pleas Is not wheth¬ 
er board's valuation of certain con¬ 
stituent elements properly entering 
into value of subject of taxation is 
just and equitable, but whether as¬ 
sessment of such subject as a whole 
is Just and equitable—Hammermill 
Paper Co. v. City of Erie, 92 A 2d 422, 
372 Pa 85—Appeal of Wanamaker 
Philadelphia, 63 A.2d 849, 360 Pa 688 
—Appeals of Pittsburgh Terminal 
Co., 88 Pa.Super. 585. 

13. Pa —Appeal of Susquehanna 
Collieries Co., 12 A.2d 99, 838 Pa 
366—Appeal of Lehigh Nav, Coal 
Co., 193 A, 50, 327 Pa 327—Appeal 
of Kugelman, 18 PADist & Co. 129 
—Appeal of Irwin, Com. PI., 87 
Pittsb.Leg.J, 240. 
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However, the court cannot control the reasonable 
discretion of the tax board, or correct mere errors 
iti the exercise thereof, when assessing property, 14 
and, in order to set aside the findings of a board of 
equalization, it is necessary to show either that the 
board did not have jurisdiction, or that the board 
acted unlawfully to the prejudice of the complaining 
party. 16 While the reviewing board usually has 
general power to revise, raise, and equalize the 
valuation of all property, as discussed supra § 523, 
on appeal the court is usually limited, m the absence 
of further statutory authority, to a consideration of 


the assessment appealed from. 16 The court may be 
limited to the question of liability or exemption of 
the property. 17 

Under some statutes, the court will confine the 
exercise of its revisory jurisdiction to the transcript 
of the record of the proceedings of the board per¬ 
taining to the decision complained of and to the 
evidence considered by the board in making its 
decision, 18 and a finding based on unreported evi¬ 
dence cannot be disturbed. 19 Ordinarily, on appeal 
from the decision of a reviewing board, the inferi¬ 
or 20 and appellate 21 courts are limited to a con- 


Xaorease In prodnotlon 

On appeal from assessments, an 
estimate of taxable value of anthra¬ 
cite coal land could not be based by 
court on Increase in production, un¬ 
less it was shown that product of in¬ 
creased production could be marketed 
at profit, either because of reduced 
cost of production or of increased 
consumption—Appeal of Lehigh 
Nav. Coal Co., 193 A. 60, 327 Pa. 327. 
Rentals and valuation by taxpayer 
In reviewing tax assessments of 
insurance company’s commercial 
properties, the supreme court was 
Justified in considering the net rent¬ 
als received, excluding capital ex¬ 
penditures for improvements, and the 
values placed on such properties by 
the insurance company in its report 
to the insurance commissioner, but 
was not restricted to this factor.— 
Appeal of Massachusetts Mut. Life 
Ins. Co., 11 N W 2d 17. 233 Iowa 916 
Matters not to bo considered 

On appeal to the supreme court by 
coal company from decree of court of 
common pleas on appeal to court of 
common pleas from assessments 
fixed on coal lands, the supreme court 
could not consider values fixed by the 
supreme court on other coal lands 
during the preceding twelve years 
and compare those with the values 
fixed by the court of common pleas 
on coal lands in question, where the 
values fixed by the supreme court on 
other coal lands were not considered 
by any witnesses in the case or by 
the court of common pleas —Glen 
Alden Coal Co. v Schuylkill County 
Com’rs, 27 A.2d 239, 346 Pa. 169 
14. Colo —Colorado Tax Commis¬ 
sion v. Midland Terminal Ry Co, 
24 P 2d 746, 93 Colo. 108, followed 
in 24 P 2d 747, 93 Colo 114. 

Idaho.—Anderson's Red & White 
Store v. Kootenai County, 216 P.2d 
816, 70 Idaho 260. 

18. Tex—Victory V. State, 168 S. 
W.2d 760, 138 Tex 285—Ramey v. 
City of Tyler, Civ.App., 46 S.W.2d 
359. 

▲ oharge of oonstraotive fraud or 
fraud In law is insufficient to support 
judicial review of state equalization 
board's assessment of railway com¬ 


pany's distributable properties in 
state for ad valorem taxation, but 
there must be something amounting 
to intention or equivalent of fraudu¬ 
lent purpose to disregard fundamen¬ 
tal principle of tax uniformity and 
clear and affirmative showing of in¬ 
tentional discrimination, adopted as 
practice, to warrant such review, and 
mere mistake by taxing officials or 
fact that court would reach different 
conclusion, if its judgment were 
properly invoked. Is Insufficient.—Mc¬ 
Cord v. Nashville, C. & St. L. Ry, 
213 S W 2d 196, 187 Tenn 277 
18. Idaho — Corpus Juris cited in 
McGoldrick Lumber Co v Benewah 
County, 35 P 2d 659, 663, 64 Idaho 
704 

SD—Williams v Stanley County 
Board of Equalization, 7 NW.2d 
148, 69 SD 118 
61 C J p 849 note 68 . 

Prior opinion 

Opinion that evidence did not over¬ 
come tax assessment was not law 
of case on later appeal from judg¬ 
ment reducing assessment for fol¬ 
low ing year —Board of Sup’rs of 
Letcher County v. Swift Coal & Tim¬ 
ber Co, 36 SW.2d 664, 238 Ky. 21. 

17. Ill —Simmons Coal Co v. Board 
of Review of Fulton County, 118 N. 
E 753, 282 Ill 396 

61 C J p 849 note 69 

18. Ohio—Neil House Hotel Co v. 
Board of Revision of Franklin 
County, 70 N E 2d 646, 147 Ohio St 
231—Swetland Co v Evatt, 37 N 
E 2d 601. 139 Ohio St 6 

Contents of petition for review j 
Where formal petition for review I 
of decision of state tax commission 
did not appear in record on appeal to ! 
the court of appeals from a decree of j 
the circuit court affirming an order ! 
of the state tax commission affirming 
action of county commissioners in 
assessing property of taxpayers, 
court of appeals could not assume 
that the petition submitted to the 
circuit court the questions of law 
which taxpayers desired to have the 
circuit court review, os specifically 
provided by the statute.—Doub v 
State Tax Commission, 17 A 2d 114, 
179 Md. 186, followed in Finan v. 
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State Tax Commission, 17 A. 2d 117, 
179 Md 693 and McMullen Bros v. 
State Tax Commission, 17 A.2d 117, 
179 Md 694. 

19. Mass.—Commissioner of Corpo¬ 
rations and Taxation v Ford Motor 
Co, 33 NE 2d 318, 308 Mass 668, 
139 ALR 930—J G McCrory Co 
v Commissioner of Corporations 
and Taxation, 182 NE 481, 280 
Mass 273 

20. Cal —Universal Consol Oil Co 
v. Byram, 153 P 2d 746, 25 Cal.2d 
353. 

61 C J. p 849 note 70. 

Conflicting issues of fact 
Failure of a county board of equal¬ 
ization, in denying application for 
reduction of value of oil leasehold in¬ 
terests, to determine application in 
view of evidence, did not authorize 
court to determine the conflicting is¬ 
sues of fact relating to value—Uni¬ 
versal Consol Oil Co v. Byram, su¬ 
pra. 

The true value of property for pur¬ 
pose of taxation is fact question to be 
determined by taxing authorities — 
Wheeling Steel Corp. v Evatt, 64 N 
E 2d 132, 143 Ohio St. 71. 

21. Mass.—Assessors of Lancaster 
v. Perkins School, 82 N E 2d 883, 
323 Mass 418—Assessors of Law¬ 
rence v. Arlington Mills, 69 N E 2d 
2, 320 Mass 272—Commissioner of 
Corporations and Taxation v Bos¬ 
ton Edison Co. 39 N E 2d 584, 310 
Mass. 674—Board of Assessors of 
Town of Brookline v Prudential 
Ins. Co of America, 38 N.E. 2d 146, 
310 Mass 300—Board of Assessors 
of Boston v Garland School of 
Home Making, 6 N.E 2d 374, 296 
Mass. 378 

61 C.J. p 849 note 71. 

Refusal to find fact 

The refusal of appellate tax board 
to find a particular fact as requested 
did not constitute an error of law 
which was reviewable on appeal from 
decision of board.—Assessors of 
Lawrence v. Arlington Mills, 69 N.E 
2d 2, 320 Mass. 272 
Different conclusion of fact 

On appeal from finding of board of 
tax appeal, supreme judicial court 
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sideration of questions of law, and may not review 
any questions of fact So, the findings of the 
board 22 or of the inferior court 23 must be accepted 
if supported by competent evidence, and they will 
not be disturbed by the court unless they are against 
the clear weight of the evidence; 24 but an order 
of the tax board or commission which is without 
evidence to support it cannot stand on appeal. 26 
Under some statutes, however, the court has power 


to review the facts and to make independent find¬ 
ings thereon, when the interests of justice so re¬ 
quire. 26 Under other statutes the supreme court 
has the duty to pass on the findings of fact of the 
court below as well as on its conclusions of law, and 
the weight of the evidence is thus before the su¬ 
preme court, 27 although such findings have great 
force and will not be disturbed unless there is error 
in the ultimate determination. 28 Where the trial 


need not decide whether bo&rd might 
have reached a conclusion of fact dif¬ 
ferent from the one it reached with¬ 
out error of law —Board of Assessors 
of Boston v. Garland School of Home 
Making, 6 N.E 2d 374, 296 Maas. 378. 

20 . Ark.—State v. F. W. Burford 
Co., 166 S W 2d 806, 203 Ark. 399. 
Del.—Raskob v. State Tax Depart¬ 
ment, 180 A. 785, 7 W W Harr 128. 
N.J.—Weston Elec. Instrument Corp 
v. City of Newark, 78 A 2d 592, 11 
N J Super. 493 

Hvideooe not weighed 

When assessment officers act on 
the evidence before them honestly 
and without discrimination, on appeal 
the court will examine record to as¬ 
certain if there is any competent, 
credible evidence to sustain the val¬ 
uations placed on the property by 
assessing officers, and, if there Is 
such, court will not weigh the tes¬ 
timony to determine where prepond¬ 
erance lies—Wisconsin Malting Co. 
v City of Manitowoc, 274 NW. 288, 
225 Wis 393. 

Foroe of findings 

Findings of board of tax appeals 
have same force as verdict of jury 
or finding of judge sitting without 
jury in law action or finding of judge 
or master in equity on unreported ev¬ 
idence —-J G. McCrory Co. v. Com¬ 
missioner of Corporations and Tax¬ 
ation, 182 N.E. 481, 280 Mass. 273. 
Findings held sustained by evldenoe 
Mich.—Chicago, Duluth & Georgian 
Bay Transit Co v Michigan Corp 
Sc Securities Commission, 29 N.W. 
2d 303, 319 Mich. 14. 

N.J.—Jersey City v Lehigh Valley 
R Co, 88 A 2d 497, 9 N.J. 362- 
Appeal of New York State Realty & 
Terminal Co, 68 A.2d 550, 5 N J 
Super. 156 

Findings warranted by facts agreed 

Findings of board of tax appeals 
which were conclusions of fact and 
general findings would stand on ap¬ 
peal to supreme judicial court as far 
as warranted by facts agreed and not 
necessarily inconsistent —Board of 
Assessors of Boston v. Garland 
School of Home Making, 6 N E 2d 374, 
296 Mass 378. 

S3. Ariz—State Tax Commission v 
Phelps Dodge Coirp.i 157 P.2d 693, 
62 Ariz. 320. 

N.J.—Hackeus&ck Water Co. v. Divi¬ 


sion of Tax Appeals, 65 A 2d 828, 2 
N.J. 167. 

SD—In re Robinson, 46 N.W.2d 908 
The weight of testimony of valua¬ 
tion engineers on question of value of 
mine for taxation purposes was for 
the trial court and not for the su¬ 
preme court to pass on.—State Tax 
Commission v. Phelps Dodge Corp, 
157 P.2d 693, 62 Ariz. 320. 

Finding supported by substantial ev¬ 
ldenoe 

On appeal from judgment of cir¬ 
cuit court on an appeal from tax as¬ 
sessment made by state board of tax 
commissioners on ground that as¬ 
sessment is invalid either because of 
fraud or because it is arbitrary and 
capricious, appellate court is bound 
by facts found by court below if 
there is any substantial evidence to 
support them; and in determining 
whether there was substantial evi¬ 
dence in record to sustain trial 
court's finding as to valuation of 
railroad property, appellate court 
could consider only the evidence most 
favorable to railroad company — 
State Board of Tax Com’rs v Chi¬ 
cago, M., St. P. & P. R. Co, 96 N E 2d 
279, 121 Ind.App. 302. 

84. Ohio—Zangerle v. Standard Oil 
Co. of Ohio, 60 N.E.2d 62, 144 Ohio 
St. 506. 

Okl.—Carter County Excise Board v. 
Kurn, 126 V 2d 997, 191 Okl 9 

85. Okl —Clu ysler Corp v Oklaho¬ 
ma Tax Commission, 173 P 2d 933, 
197 Okl. 641. 

86 . N.J —D A Schulte, Inc v. Jer¬ 
sey City, 72 A.2d 527, 7 N.J Super. 
184. 

Decision in light of evldenoe 

On review of judgments of divi¬ 
sion of tax appeals on questions of 
valuation, appellate court must re¬ 
view the evidence and render such 
decision as it deems proper in the 
light of such evidence, but court may 
not disturb the judgment of division 
of tax appeals unless the evidence is 
persuasive that the administrative 
tribunal erred—Delaware, L & W. 
R. Co. v. City of Hoboken, 91 A.2d 
739, 10 N.J. 418—Aetna Life Ins. Co 
v. City of Newark, 89 A.2d 385, 10 N. 
J. 99. 

Bxerclse of independent judgment 

Court reviewing finding and deter¬ 
mination of tax commission with re¬ 
spect to value of real estate for tax 
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purposes had duty to review entire 
record made before tax commission, 
to consider all additional evidence 
admitted on trial of cause, and there¬ 
upon to exercise independent Judg¬ 
ment on all Issues both of law and 
fact determined by the commission 
—Payne-Bingham Co. v. Tax Com¬ 
mission, 2 Ohio Supp. 275. 

Deficiency aeeessment 

Under statute, decision of the state 
tax commission ordering a deficiency 
assessment was reviewable by the 
supreme court on both the law and 
the facts—Utah-Idaho Sugar Co. v 
State Tax Commission, 73 P2d 974, 
93 Utah 406. 

87. Pa.—Glen Alden Coal Co. v 
Schuylkill County Com'rs, 27 A 2d 
239, 845 Pa. 159—In re Hudson Coal 
Co., 193 A. 8 , 327 Pa. 247—Philadel¬ 
phia & Reading Coal Sc Iron Co v 
Northumberland County Com’rs, 
186 A. 105, 323 Pa. 186—Appeal of 
City of Allentown, 24 A.2d 109. 147 
Pa Super. 385. 

28. Pa.—Bellevue-Stratford Co. v 
City of Philadelphia, 77 A 2d 604, 
366 Pa 278—Glen Alden Coal Co v 
Schuylkill County Com'rs, 27 A.2d 
239, 345 Pa. 169—Appeal of Sus¬ 
quehanna Collieries Co. v 20 A 2d 
751, 342 Pa. 377—In re Appeal from 
Assessment of Premises, Narberth 
and Price Avenues, 14 A.2d 294, 
338 Pa. 581—In re Hudson Coal Co , 
193 A. 8 , 827 Pa. 247—Appeal of 
Elizabeth Steel Magee Hospital. 
191 A 687, 326 Pa. 246—Philadel¬ 
phia & Reading Coal & Iron Co. v 
Northumberland County Com'rs, 
186 A 105, 328 Pa. 185—Appeal of 
Westbury Apartments, 170 A. 267, 
314 Pa. 130—In re East Side Land 
Co., 173 A. 283, 315 Pa. 468—Ap¬ 
peal of Hickey, 188 A. 95, 124 Pa 
Super. 213, reversed on other 
grounds In re Premises 255-57 
South Fifteenth Street, 192 A. 923, 
326 Pa. 467. 

Xn franchise tax proceeding, trial 
court's findings of fact supported by 
the record were conclusive on su¬ 
preme court —Commonwealth v. Ford 
Motor Co., 38 A.2d 329. 350 Pa. 236, 
appeal dismissed 65 S.Ct. 867, 324 U 
S. 827, 89 LEd 1395, rehearing de¬ 
nied 65 S.Ct 1012 , 324 U S. 890, 89 L 
Ed. 1437—Commonwealth v. Quaker 
Oats Co., 38 A.2d 325, 350 Pa. 253, 
appeal dismissed 65 S Ct. 857, 324 tj 
S 827, 89 L.Ed. 1395, rehearing de- 
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is de novo in an inferior court, the appellate court 
cannot review the evidence before the board but can 
consider only the action of the inferior court , 29 
and the inquiry on appeal from the decree of the 
inferior court is whether the valuation fixed by such 
court is discriminatory 30 

In an appellate court a party may not raise a 
question excluded by stipulation in the lower 
court ; 31 nor will the court consider on an appeal 
from a dismissal by an inferior court a question 
which properly arises only on a decision on the 
merits . 32 The court need not consider a question 
not argued by the parties , 33 or not properly set forth 
in the claim of appeal , 34 or not included in the 
specification of objections ; 36 but it has been held 
that an issue as to constitutional and statutory con¬ 
struction involved in an assessment, which is ap¬ 
parent from the record and is of such public im¬ 
portance that justice requires its prompt considera¬ 
tion, will be reviewed by the court, although there 
has been no compliance with its rule with respect 
to specification of points 36 The appellate court will 
not consider objections, questions, or issues not 


made to the lower court and exceptions thereto pre¬ 
served . 37 

§ 559. - Determination and Relief; Costs 

a. In general 

b. On appeal 

a. In General 

Generally, the manner of disposition of the cause 
and the nature of the relief which may be awarded In a 
Judicial proceeding to review the determination of a 
reviewing board or officer depend on the terms of the 
statute authorizing the review and the nature of the 
proceeding. On review by certiorari, unless the decision 
of the board or an inferior court on review is clearly 
erroneous, it will not be disturbed. 

Generally, the manner of disposition of the cause 
and the nature of the relief that may be awarded 
in a judicial proceeding to review the determination 
of a reviewing board or officer depend on the terms 
of the statute authorizing the review and the nature 
of the proceeding . 38 On petition in error to review 
the determination of a tax board or commission, 
the court may in a proper case set aside such deter¬ 
mination , 39 and remand the cause ; 40 but, where the 


nled 65 S Ct 1012, S24 US 890, 89 
LEd 1437. 

29. Okl —In re Inglis, 169 P 1083, 
69 Okl 64. 

61 C J p 849 note 76. 

30. Ala —Monroe Bond & Mortg. Oo 
v State ex rel Hybart, 48 So 2d 
431, 254 Ala. 278 

Where clrouit oonrt reduced as- 
sessed valuation of realty as Axed by 
county board of equalization on 
ground that such valuation was ex¬ 
cessive, inequitable, and discrimina¬ 
tory and resulted in lack of uniform¬ 
ity between such property and other 
property of the same class, the only 
question presented on appeal by city 
and county was whether the assess¬ 
ment as determined by circuit court 
was much lower in amount according 
to value than other property of the 
same class in same taxing district — 
In re Robinson, S.D., 46 N W 2d 908. 

31. Iowa.—Equitable Life Ins. Co of 
Iowa v. City of Des Moines, 223 N. 
W. 744, 207 Iowa 879 

32. Miss.—Louis Cohn & Bros. v. 
Lincoln County, 81 So 492, 119 
Miss. 718. 

61 C J p 849 note 74. 

33. Mass.—Nichols v. Commission¬ 
er of Corporations and Taxation, 
50 N.B.2d 76, 814 Mass. 285, 147 A. 
LR 830. 

Waiver 

Alleged errors based on failure of 
appellate tax board to give request¬ 
ed rulings of law, which were not 
argued in supreme judicial court, 
were waived. —Assessors of Law¬ 


rence v Arlington Mills, 69 N E 2d 
2, 320 Mass 272 

34. Md —Doub v State Tax Com¬ 
mission, 17 A.2d 114, 179 Md 186, 
followed in Finan v State Tax 
Commission, 17 A 2d 117, 179 Md 
693 and McMullen Bros v State 
Tax Commission, 17 A 2d 117, 179 
Md 694 

Mass—Assessors of Lawrence v 
Arlington Mills, 69 N E 2d 2, 320 
Mass 272 

Ohio—Wheeling Steel Corp v Evatt, 
64 NE2d 132, 143 Ohio St 71 
Pa—Commonwealth v West Penn 
Power Co , Com PI, 54 Dauph Co 
59. 

Issues framed by notice of appeal 

While the statutory appeals grant¬ 
ed from a decision of a board of re¬ 
view to the tax appeal court and from 
a decision of the latter court to the 
supreme court are general appeals, 
their scope is limited by the issues 
as originally framed by the notice of 
appeal to tho divisional board.—In re 
Taxes Maui Agricultural Co., 34 Ha¬ 
waii 515. 

35. Fa.—Commonwealth v Stephano 
Bros, 49 Pa,Dist & Co 617, 54 
Dauph Co 329. 

Ruling on motion to dismiss appeal 

Where no objection was raised be¬ 
fore reviewing court to action of tri¬ 
al court in denying motion to dis¬ 
miss appeal from state tax commis¬ 
sion, ruling on motion would not be 
considered by reviewing court—Oak 
Lawn Cemetery of Baltimore Coun¬ 
ty v. Baltimore County Com’rs, 198 
A. 600, 174 Md. 280, 115 A.L.R. 1476. I 
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36. Colo—In re Hover Motors, 212 
P 2d 99, 120 Colo 511. 

37. Neb—Archer - Daniels - Mid¬ 
land Co. v Board of Equalization 
of Douglas County, 46 NW.2d 171. 
153 Neb. 776, opinion adhered to 48 
N W 2d 756, 154 Neb 632 

Right to contest assessment 

A taxpayer presents a prima facie 
right to appeal to the circuit court on 
allegation that he is aggrieved by an 
assessment and has appeared and 
contested it before the county court 
sitting as a board of review, and, if 
the state would resist his right to 
contest, that should be done before 
the county court—Gilbert v Wyo¬ 
ming County Court, 5 S E 2d 808, 121 
WVa. 647 

38. N J —Township of Lawrence, 
Mercer County v State Board of 
Tax Appeals, 12 A 2d 244, 124 NJ. 
Law 465 

Ohio —Neil House Hotel Co v Board 
of Revision of Franklin County, 
70 N E 2d 646, 147 Ohio St. 231 
Okl —In re Commercial Credit Co., 
145 P 2d 750, 193 Okl 497 
Affirmance held proper 
Mo—Ulm&n v. Evans, 247 SW.2d 
693 

39. Neb—In re Equalization of As¬ 
sessment of Natural Gas Pipe 
Lines, 242 N.W. 609, 243 N.W. 264, 
123 Neb. 259. 

40. Neb—In re Equalization of As¬ 
sessment of Natural Gas Pipe 
Lines, supra. 

Discretionary power 
Court of common pleas, on taxpay- 
1 er's petition in error to reverse, va- 
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court has jurisdiction to proceed de novo and exer¬ 
cise an independent judgment on issues of fact and 
law, it is not required, in case of reversal, to remand 
proceedings to the commission for reconsideration 
and redetermination 41 On error proceedings from 
a dismissal of a complaint by a board, the court may 
order the board to reconvene for the purpose of 
hearing the complaint . 42 

Oh certiorari. The decision of the board, in or¬ 
der to be sustained, must be based on evidence , 43 
but, unless the decision of the board 44 or an inferior 
court on review 46 is clearly erroneous, it will not 
be disturbed. The court will not interfere with the 
decision of the board because of irregularities where 
such irregularities are cured by statute . 46 A judg¬ 
ment of the court sufficiently supported by other 
findings need not be quashed because of an errone¬ 
ous finding . 47 Findings of fact and conclusions of 
law are not necessary in the absence of statutory 


requirement . 43 A judgment reversing the action 
of the board increasing an assessment dpes not 
affect any other determination of the board . 43 A 
dismissal is proper for want of a sufficient record . 60 
If the board had jurisdiction, its order must stand 
notwithstanding an error in judgment 61 

Where legal and illegal matters in the board's 
determination are independent of each other, the 
illegal part may be quashed and the residue which 
is legal affirmed . 62 Under statutory authority, the 
court may render judgment for the amount of 
taxes due or order a reassessment . 63 Errors and 
mistakes in the assessment may be corrected . 64 In 
a proper case the court may set aside an assess¬ 
ment , 56 but an assessment may be set aside only 
where permitted by statute . 66 Under statutory au¬ 
thority, the court may reduce the valuation where 
it is too high , 57 or it may raise the assessed valua- 


cate, or modify tax commission's or¬ 
der dismissing: complaint of overval¬ 
uation. had discretionary power to 
reverse and remand case to tax com¬ 
mission for further proceedings and 
valuation—Heuck v Devou, 197 N 
E 374, 49 Ohio App. 478 
41. Ohio—Tax Commission of Ohio 
v Surface Combustion Corp, 3 N 
E 2d 646. 62 Ohio App 120 
4A. Neb—Sarpy County v Clarke, 
93 NW. 416, 4 Neb, Unoff, 87. 

43. NJ-Gibbs v State Board of 
Taxes and Assessments, 129 A. 
189, 101 N J Law 371 

61 C.J. p 860 note 89. 

44 . Mo.—State ex rel. St Louis Un¬ 
ion Trust Co v. Neaf, 139 S W 2d 
968, 346 Mo 86. 

N.J.—City of Clifton v. State Board 
of Tax Appeals, 48 A 2d 202, 134 
N J Law 386, reversed on other 
grounds 66 A 2d 68, 136 N J Law 
213—City of Garfield v. State 
Board of Tax Appeals, 39 A.2d 106. 
132 N J Law 153—City of Garfield 
v. State Board of Tax Appeals, 36 
A 2d 916, 131 N J Law 364, affirmed 
39 A 2d 106, 132 N.J.Law 163- 
Borough of Haworth v. State Board 
of Tax Appeals, 21 A 2d 309, 127 
N.J.Law 67—Cedar Grove Tp. in 
Essex County v New Jersey State 
Board of Tax Appeals, 171 A. 646, 
12 N J.Misc. 367. 

Wis—State ex rel North Shore De¬ 
velopment Co v. Axtell, 256 NW. 
622, 216 Wis. 153 
61 C.J p 860 note 90. 

Valuations ordered by unanimous 
board of tax appeals should not be 
set aside, unless it is entirely clear 
that evidence will not fairly support 
them, and valuations by divided 
board should be determined accord¬ 
ing to circumstances—Lehigh Val¬ 
ley H. Go. of New Jersey v. State 


Board of Taxes and Appeals, 174 A 
359, 12 N JMisc 673 

48. N J —Hoboken Ferry Co v 
State Board of Taxes and Assess¬ 
ments, 134 A 684, 103 N.J Law 148 
61 C.J p 850 note 91. 

46. N.J—Dodge v Love, 9 A 744, 49 
N J Law 235 

61 C J p 850 note 92. 

47. Mo —State ex rel. Gardner v 
Harris, 227 S.W. 818, 286 Mo. 262 

48. Wis —State v. Patterson, 120 N 
W 227, 138 Wis 475 

Constitutional questions 

Where the supreme court holds on 
certiorari that under the circum¬ 
stances stated in its opinion the In¬ 
terest of beneficiary in a trust agree¬ 
ment was taxable In the city of their 
residence, such decision saves them 
the benefit of such constitutional 
questions as they have properly rais¬ 
ed—City of St. Albans v. Avery, 114 
A 31, 96 Vt. 249, certiorari denied 
Fonda v. City of St. Albans. 42 S Ct 
61, 267 U.S. 640, 66 L Ed. 411, error 
dismissed 42 S.Ct. 64, 267 US 666, 66 
LEd 425. 

49. Wis—State v. Poole, 225 NW 
730, 199 Wis 175. 

50. Minn.—State v. Arrason, 216 N. 
W. 240, 172 Minn. 606. 

51. Mont—State v. Stewart, 297 P. 
476, 89 Mont 257. 

53. N.J.—State v, Quaife, 23 N.J. 
Law 89. 

Vt—City of St. Albans v. Avery, 114 
A 31, 96 Vt. 249, certiorari denied 
42 SCt 51, 267 U.S. 640, 66 LEd 
411, error dismissed 42 S.Ct 64, 
257 US. 666, 66 L.Ed. 425. 

61 C.J. p 850 note 99. 

Omitted property 

Where complaint seeking to have 
omitted property entered on tax list 
di4 not sufficiently specify certain 
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items mentioned therein, the order of 
the county board denying motion to 
dismiss complaint will be reversed 
in respect of items not sufficiently 
specified and affirmed as to items 
which contained proper specification. 
—Green v. Passaic County Board of 
Taxation, 34 A 2d 246, 131 N.J Law 
13 

53. S.E>—Salmer v Clay County, 105 
N W 623, 20 S D 307. 

61 C.J p 850 note 1 

54. N J —State v Lantz, 22 A. 49, 
53 N J Law 678 

61 C J. p 850 note 2. 

55. Wis.—State ex reL Hennessey v. 
City of Milwaukee, 6 N.W.2d 718, 
241 Wis. 648. 

61 C.J. p 851 note 3. 

56. N J.—Musconetcong Iron Works 
v Borough of Netcong, 99 A. 914, 
90 N.J Law 68 

61 C J. p 851 note 4. 

57. N.J.—C. F. Mueller Co. ▼. State 
Board of Tax Appeals, 18 A.2d 564, 
126 N.J.Law 141—Township of 
Lawrence, Mercer County, v. State 
Board of Tax Appeals, 12 A.2d 244, 
124 N.J.Law 466. 

61 C.J p 851 note 5. 

Amendment of assessment 
On certiorari to review judgment 
of state board of tax appeals, if it 
appears to satisfaction of court, aft¬ 
er weighing evidence, that value of 
taxable property assessed by board 
is too great, as urged by taxpayer, 
court must amend assessment and 
reduce it to proper and just amount, 
affirm it as amended or reduced, and 
reverse it as to excess only .—^Gannon 
v. State Board of Tax Appeals, 9 A. 
2d 531, 123 N.J.Law 460. 

Unsatisfying proof 
Although it Is duty of court on cer¬ 
tiorari to review Judgment of state 
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tion when the evidence shows that it is too low. 58 
The court may remand the case to the board for a 
rehearing. 58 

Costs . Under statutory authority, on judicial re¬ 
view of the determination of a reviewing board 
or officer costs may be awarded the successful par¬ 
ty. 60 The state or taxing authorities representing 
the state are not liable for costs where exempted 
by statute, 61 and costs incurred by the taxing au¬ 
thorities should not be charged against the tax¬ 
payer. 62 The court may apportion costs when au¬ 
thorized, 68 or may deny costs to either party. 64 

b. On Appeal 

On appeal from the determination of a reviewing 


board or officer, the cause must be determined and dis¬ 
posed of In accordance with statutory directions, and 
where so authorized by statute, the court may render 
Judgment, or may affirm, reverie, or modify the order of 
the board or Judgment of the lower court, and remand 
the case for further proceedings; but the court must 
find the decision appealed from unreasonable or unlawful 
on the record and evidence before It may reverae or 
modify the decision. 

Since an appeal from a reviewing board or officer 
is purely statutory, as discussed supra § 548, the 
cause must be determined and disposed of in ac¬ 
cordance with statutory directions. 65 Thus, under 
various statutes, the court may render such judg¬ 
ment as the board should have rendered, 66 or which 
is just and equitable, 67 or the court may affirm, 68 


board of tax appeals to revise an 
excessive valuation of property, a 
lowering: of an assessed value should 
not be casually made on unsatisfying 
proof, particularly where such 
change will serve to unbalance as¬ 
sessments of an entire neighborhood. 
—City of Plainfield v. State Board of 
Tax Appeals, 19 A.2d 816, 126 N.J 
Law 407. 

58. N. J —Township of Lawrence, 
Mercer County v. State Board of 
Tax Appeals, 12 A.2d 244, 124 N J 
Law 466. 

59. N.J.—City of Paterson v Baker, 
139 A. 416, 6 N.J.Misc. 1024. 

61 C.J. p 861 note 6. 

Removal of aiscrtmlnatloa* 

The court of appeals for the Dis¬ 
trict of Columbia* on finding invalid 
the prevailing administrative prac¬ 
tice in assessment of gross earnings 
tax against banks in District of Co¬ 
lumbia, remanded case with instruc¬ 
tions to cancel assessment unless tax 
assessor on re-examination of entire 
subjeot removed discriminations — 
Hamilton Nat Bank v. District of 
Columbia, 166 F2d 843, 81 U.S.App. 
D.C. 200. 

80. Ala.—-State v Donaldson, 96 So. 

617, 209 Ala, 400. 

61 C.J. p 853 note 44. 

61 . Ky.—Brown v. Wayne County 
Board of Sup'rs, 264 SW 1073, 204 
Ky. 560. 

68. Ky —Brown v. Wayne County 
Board of Sup’rs, supra, 

61 C.J. p 853 note 46. 

63 . Ala,—Bynum Bros v. State, 112 
So. 348. 216 Ala, 102. 

Pa .—Appeal of Bichter, 8 Pa Co 119 

64 . N.J.—State v. State Board of 
Tax Appeals, 46 A.2d 599. 134 N. 
J.Law 84, affirmed 62 A.2d 852, 
case one, 186 N.J.Law 481. and 52 
A. 2d .862, case two, 136 N.J.Law 
482. 

85. OJcL-'-Rogers v. Duncan, 156 P 
678, 67 Okl. 20. 

PaJ—Commonwealth v. Bell Tel. Co 


of Pennsylvania, Com.PI., 64 
Dauph Co 9 
61 C.J. p 851 note 10. 

Dismissal 

Where district court was without 
power to make any order in proceed¬ 
ing on appeal from county board of 
equalization denying taxpayer's pro¬ 
test, other than an order dismissing 
the appeal, the supreme court, on an 
attempted appeal from district court, 
would dismiss with directions to dis¬ 
trict court to dismiss appeal from 
board of equalization.—Flower Hos¬ 
pital v. Board of Equalization of 
Tulsa County, 127 P 2d 177, 191 Okl 
218. 

Bntry and docketing of decision 

Where a case is tried in the district 
court on appeal from the state tax 
commissioner, under the Adminis¬ 
trative Agencies Practice Act, the 
court’s decision should be entered 
and docketed as a judgment in the 
office of the clerk of the district 
court—Langer v. Gray, 24 N W 2d 
339, 74 ND 709. 

Bxoeptlons to prior opinion and find. 
Inga 

Pa —Commonwealth v. Ford Motor 
Co., 45 PaDist. & Co 492, 52 

Dauph.Co 328—Commonwealth v 
Union Nat. Bank of Heading, 44 
PaDist & Co. 47, 62 Dauph Co 13 
—Commonwealth v. Mundy Corp., 
Cora.Pl., 62 Dauph.Co. 327, excep¬ 
tions dismissed 30 A.2d 878, 346 
Pa 482. 

Tax ferret proceeding 

(1) In tax ferret proceeding by 

state, any excess of cash belonging to 
taxpayer, on hand or on deposit, sub¬ 
ject to withdrawal on demand, on as¬ 
sessment day over amount returned 
and assessed, is subject to assess¬ 
ment as omitted property—State v 
Stephenson-Browne Lumber Co., 71 
P.2d 991, 180 Okl. 619—State v 

Prairie Cotton Oil Co., 71 P.2d 988, 
180 Okl. 608—State v. Chiekasha Mill¬ 
ing Co, 71 P.2d 981, 180 Okl. 611. 

(2) In such a proceeding, proper¬ 
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ty already assessed cannot be re¬ 
valued or reassessed —State v Steph¬ 
enson-Browne Lumber Co, 71 P.2d 
991, 180 Okl 619—State v Prairie 
Cotton Oil Co, 71 P 2d 988, 180 Okl 
608—(State v. Chiekasha Milling CJo. 
71 P 2d 981, 180 Okl 611—State v 
Planters Gin Co , 52 P.2d 710, 176 Okl 
386. 

(3) Error of assessor in allowing 
certain deductions was not subject 
to correction by tax ferret in pro¬ 
ceeding for assessment of certain 
items allowed as deductions, as omit¬ 
ted property —State v R. C Jones & 
Co., 35 P.2d 908, 169 Okl. 38. 

66. Miss—Knox v. L N. Dantzler 
Lumber Co., 114 So. 873, 148 Miss 
834. 

Pa—Commonwealth v. Bell TeL Co 
of Pennsylvania Com.PU 54 
Dauph Co. 9. 

61 C.J. p 851 note 11. 

67. Okl.—Magnolia Petroleum Co v 
Board of Com’rs of McClain Coun¬ 
ty. 63 P 2d 6. 178 OkL 484. 

61 C J p 851 note 12. 

68. Idaho.—First Nat Bonk v 
Board of Com’rs of Latah County, 
232 P 905, 40 Idaho 391. 

Ky.—Thomas Forman Co v Owsley 
County Board of Sup’rs, 101 S.W 
2d 939, 267 Ky. 224. 

N J.—Delaware, L. & W R. Co v 
Jersey City, 26 A.2d 889, 20 N.J 
Mlsc 327. 

Ohio—Hickok Oil Corp v Evatt, 49 
N E 2d 937, 141 Ohio St. 644—Alu¬ 
minum Co. of America v Evatt, 45 
N E 2d 118, 140 Ohio St 385 
Pa—Commonwealth v. Pomeroy's 
Inc., 26 A.2d 197, 844 Pa 538- 
In re Premises 256-57 South Fif¬ 
teenth Street, 192 A. 923, 826 Pa 
467—Commonwealth v. Bradford 
Supply Co., Com.PL, 64 DaupluCo 
210 . 

Duty 

Under statute conferring revisor> 
jurisdiction on supreme court of de¬ 
cision of board of tax appeals, su¬ 
preme court has duty to affirm 
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reverse, 69 or modify 70 the order of the board or 
judgment of the trial court, and remand the case 
for further proceedings. 71 The burden is on the 
complaining party to prove his grievance by suffi¬ 


cient evidence, as discussed supra § 557, and the 
decision of the board or of the lower court on re¬ 
view will not be disturbed unless clearly errone¬ 
ous. 72 In other words, the court must find the 


board's decision if on consideration 
of the record and evidence supreme 
court is of the opinion that board’s 
decision is reasonable and lawful — 
Neil House Hotel Co. v. Board of Re¬ 
vision of Franklin County. 70 N.E.2d 
646, 147 Ohio St. 231. 

Contention not sustained 
Where contention of taxpayer was 
that assessment could legally be 
made only on the length of line or 
main line method and such conten¬ 
tion could not be sustained, the as¬ 
sessments, not otherwise attacked, 
would be affirmed—State Tax Com¬ 
mission v. Western Md. Ry. Co., 62 
A 2d 615, 188 Md. 240. 

Xffeot of Judgment 

(1) Where record and recitals in 
judgment indicated that court, in 
sustaining assessments on plaintiff’s 
property, based its judgment on mer¬ 
its, taxpayer could not thereafter 
contend that court erroneously found 
against taxpayer on question of ju¬ 
risdiction.—Corn Belt Theatre Corp. 
v. Board of Review, City of Oska- 
loosa, Mahaska County, 12 N.W.2d 
$20, 234 Iowa 355. 

(2) On appeal by revenue commis¬ 
sioner from decision of board of tax 
appeals disallowing an assessment, 
the effect of Judgment, affirming the 
decision of the board, in so far as 
superior court was concerned, was to 
end the litigation —Forrester v Pull¬ 
man Co., 19 S.E 2d 330, 66 Ga.App 
745. 

(3) Where superior court after tri¬ 
al of the entire case on its merits 
affirmed a judgment of board of tax 
appeals, disallowing an assessment, 
unconditional affirmance of such 
judgment by court of appeals left 
superior court without Jurisdiction 
to entertain an amendment to the 
original assessment tendered by rev¬ 
enue commissioner after receipt of 
the remittitur but before Judgment 
of the court of appeals was by for- 
i lal order made the judgment of the 
lower court—Forrester v. Pullman 
Co., supra 

69. Idaho —First Nat. Bank v. 
Board of Com'rs of Latah County, 
232 T. 905, 40 Idaho 391. 

Ohio —Fiddler v. Board of Tax Ap¬ 
peals, 42 N.E 2d 161, 140 Ohio St. 
S4. 

Pa.—Commonwealth v. Eaglis Corp., 
47 A,2d 661, 854 Pa. 493—Glen Al- 
den Coal Co v. Schuylkill Coupty 
Com’rs, 27 A.2d 239, 345 Pa. 159, 

Consent deoree 

Pa.—Commonwealth v. First Nat. 
Bank A Trust Co. of Easton, 68 
Pa.Dist A Co 571* 60 Dauph.Co. 

III. 


70. Idaho —First Nat Bank v. 

Board of Com’rs of Latah County, 
232 P. 905, 40 Idaho 391. 

N J.—Meltzer v. Division of Tax Ap¬ 
peals in Dept, of Taxation and Fi¬ 
nance, 48 A.2d 842, 134 N.J.Law 
610. 

Ohio.—Blackmore v. P. & G Oil & 
Gas Co., 3 N.E 2d 924, 52 Ohio App 
430. 

Pa.—Glen Alden Coal Co v. Schuyl¬ 
kill County Com’rs, 27 A 2d 239, 
345 Pa. 169—Commonwealth v 
Bell Tel. Co of Pennsylvania, Com 
PI, 54 Dauph Co. 9. 

Statutes held not Invalid 
Idaho.—McGoldrick Lumber Co. v. 
Benewah County, 35 P.2d 659, 64 
Idaho 704. 

Avoidance of delay 

On appeal from decree modifying 
tax assessments of coal lands, court 
would revise assessments rather than 
remand cause for further hearing in 
order to avoid delay where years had 
elapsed since assessments appealed 
from were first made —Appeal of Le¬ 
high Nav. Coal Co, 193 A. 60, 327 
Pa. 327—Philadelphia & Reading Coal 
& Iron Co. v Northumberland Coun¬ 
ty Com’rs, 186 A. 105, 323 Pa. 185. 

71. Ohio.—Fiddler v Board of Tax 
Appeals, 42 N E 2d 151, 140 Ohio 
St. 34. 

Pa.—Commonwealth v. Ford Motor 
Co., Com.Pl., 45 Pa Diet. & Co. 492, 
61 Dauph Co 149, affirmed 38 A 2d 
329, 350 Pa 236, appeal dismissed 
65 S.Ct. 857, 324 US 827, 89 L Ed. 
1394, rehearing denied 65 S Ct 
1012, 324 US 890, 89 L.Ed. 1437- 
Appeal of Publicker Realty & 
Holding Co , 42 Pa.Dist. & Co. 632. 
W.Va.—Crouch v. Wyoming County 
Court, 181 S.E. 819, 116 W.Va. 476 
61 C J p 851 note 11 [b]. 

Remand for trial de novo 
Where district court improperly 
sustained demurrer to taxpayer's 
complaint against increase in assess¬ 
ed valuation of personalty and there 
was no stipulation of facts or fact 
determination, supreme court could 
not finally adjudicate rights and lia¬ 
bilities of taxpayer but was required 
to remand case for trial de novo.—In 
re Commercial Credit Co., 145 P.2d 
750, 193 Okl. 497. 

Findings of fact omitted from rec¬ 
ord 

Record containing only a summary 
of the evidence and no findings of 
fact by division of tax appeals on 
which itB assessments of second 
class railroad property were based 
was fatally defective, and, where the 
deficiency was not remedied in ap¬ 
pellate division by an Independent de- 
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termination by court of the basic 
facts and the making of its own as¬ 
sessments based thereon, case must 
be remanded to division of tax ap¬ 
peals for further proceedings.—Del¬ 
aware, L. & W. R. Co. v. City of 
Hoboken, 91 A.2d 739, 10 NJ. 418. 

72. Iowa.—Haubrlch v. Johnson, 50 
N W 2d 19, 242 Iowa 1236—Appeal 
of Dubuque-Wisconsln Bridge Co., 
25 NW2d 327. 237 Iowa 1314—Corn 
Belt Theatre Corp. v. Board of Re¬ 
view, City of Oskaloosa, Mahaska 
County, 12 N.W.24 820, 234 Iowa 
355 

Ky.—Walter G. Hougland A Sons v 
McCracken County Board of 
Sup’rs, 206 S.W.2d 951, 306 Ky. 234. 
Mass.—Assessors of Boston v. Bos¬ 
ton, R. B. A L. R. Co., 66 N E 2d 
36, 319 Mass. 378. 

Neb.—Novak v. Board of Equaliza¬ 
tion of Douglas County, 17 NW.2d 
882, 145 Neb. 664—Minneapolis 

Dredging Co. v. Reikat, 3 NW.2d 
889, 141 Neb. 470—Aurora Hotel v 
Board of Equalization of Hamilton 
County, 300 NW. 419, 140 Neb 
511—Wilson & Co. v. Otoe County, 
300 NW 416, 140 Neb. 518—Ken¬ 
nedy v Buffalo County, 279 N.W 
464, 134 Neb 744 

N J —Aetna Life Ins Co. v. City of 
Newark. 89 A 2d 385, 10 N J. 99— 
Harborside Warehouse Co. v. Jer¬ 
sey City, 28 A 2d 91, 129 N.J Law 
62, certiorari denied Harborside 
Warehouse Co. v. City of Jersey 
City, 63 S.Ct 763, 318 US. 769, 87 
L.Ed. 1140—Weston Elec Instru¬ 
ment Corp v City of Newark, 78 
A 2d 592, 11 N.J Super. 493—Appeal 
of New York State Realty A Ter¬ 
minal Co, 68 A.2d 650, 5 N J Su¬ 
per. 156. 

Ohio.—Neil House Hotel Co. v. Board 
of Revision of Franklin County, 
70 N.E.2d 646, 147 Ohio St 231- 
Wheel Ing Steel Corp, v. Evatt, 64 
N.E 2d 132, 143 Ohio St 71—Ram¬ 
sey v Board of Revision of Frank¬ 
lin County, 48 NE2d 102, 141 Ohio 
St. 366—L. E Shunk Latex Prod¬ 
ucts v. Evatt, 43 N B 2d 286, 140 
Ohio St. 289—Linch v. Heuck, 16 
NE 2d 618, 68 Ohio App. >40G— 
Snook-Veith Lumber Co v. Tax 
Commission, 7 Ohio Supp 180— 
Payne-Bingham Co v. Tax Com¬ 
mission, 2 Ohio Supp. 275—Provi¬ 
dent Sav. Bank A Trust Co. v. 
Tax Commission, 2 Ohio Supp. 268 
Okl,—In re Protest of Taxpayers of 
Town of Nichols Hills, 1945 As¬ 
sessment, 180 P.2d 157, 198 Okl 
500—Sinclair Prairie Oil Marketing 
Co. v. State Board of Equalization, 
47 P 2d 120, 173 Okl. 74—Slnoloir- 
Prairie Oil Co. v. State, 17 P.2d 
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decision unreasonable or unlawful on the record and 
evidence before it may reverse or modify the 
decision. 73 So a determination as to valuation will 
not be reversed except for error of law or in¬ 
sufficiency of evidence in support thereof, 74 and 
relief will not be given because of a mere difference 
of opinion as to valuation, 76 or because of mere mis¬ 
takes or errors of judgment by the reviewing of¬ 
ficers; 76 but the courts will grant relief where 
intentional, systematic discrimination occurs through 
undervaluation or overvaluation of one property or 


class of property as compared to other property 
in the taxing district, 77 and an appellate court will 
modify or reverse the judgment of an inferior 
court on the question of valuation, where the 
judgment is clearly against the weight of the evi¬ 
dence or the wrong formula has been used in fix¬ 
ing the valuation. 78 A correct decision of the re¬ 
viewing board will be sustained even though the 
ground stated for it may be unsound. 79 

Under statutory authority, errors or mistakes in 


298, 169 Okl. 3S4—In re Assess¬ 
ment of Property of Western Light 
& Power Corporation, 35 P 2d 946, 
169 Okl 53 

Pa—Bellevue-Stratford Co. v. City 
of Philadelphia, 77 A.2d 604, 366 
Pa. 278—In re Appeal from Assess¬ 
ment of Premises, Narberth and 
Price Avenues, 14 A.2d 294, 338 
Pa 581—Appeal of Baird, 6 A 2d 
306, 334 Pa. 410—Appeal of Eliza¬ 
beth Steel Magee Hospital, 191 A 
587, 326 Pa. 245—Appeal of Ameri¬ 
can Academy of Music, 184 A. 657, 
821 Pa 433—Girard Trust Co. v 
Fell, 173 A. 284, 316 Pa. 459—Ap¬ 
peal of Edmonds, 172 A. 103, 314 
Pa. 382—Appeal of Westbury 
Apartments. 170 A. 267, 814 Pa 
130—Commonwealth v Ontario, 
etc, R Co, 41 A 607, 188 Pa. 205 
—Commonwealth v. Beech Creek 
R Co., 41 A 605, 188 Pa. 203— 
Beechwood Apartments' Assess¬ 
ment, 43 Pa.Dist. & Co 424, 57 
Montg.Co 413, 33 Mun 249, 55 
York Leg Rec. 169—Appeal of Lev- 
enthal. Com PI., 39 Lack.Jur. 189 
Utah—Bennett Glass & Paint Co. v 
State Tax Commission, 100 P 2d 
667, 98 Utah 458, 128 A.L.R. 1246. 
W.Va.—Western Maryland Ry. Co. v. 
Board of Public Works, 21 S E 2d 
683, 124 W.Va. 639—Application of 
Sprinkle, 11 S.E.2d 767, 122 W.Va 
611—West Penn Power Co. v. 
Board of Review and Equalization 
of Brooke County, 164 S.E. 862, 112 
W.Va. 442. 

61 C.J. p 851 note 15. 

Meritorious ground 

Statute providing that no tax as¬ 
sessment imposed or levied shall be 
set aside or reversed for any irreg¬ 
ularity or defect In form, etc., de¬ 
stroys power to defeat tax except 
on meritorious ground—Rolffs v. 
Springfield Tp, 63 A.2d 297, 26 NJ. 
Misc. 826. 

Taking without due prooesa 

Under statute providing that courts 
shall not interfere with findings of 
administrative boards as to value of 
property for tax purposes unless it 
is shown by clear and convincing 
evidence that value is not true value 
in money, courts should not disturb 
finding unless property will be taken 


without due process of law.—Provi¬ 
dent Sav. Bank & Trust Co v Tax 
Commission, 2 Ohio Supp. 268. 

Finding of arbitrary action held not 
justified 

Ill —People ex rel. Ruchty v. Saad, 
104 N E 2d 273, 411 Ill 390. 
Assessment of omitted property 
Iowa—In re Assessment of Taxes 
against Van Dyke, 294 NW. 319, 
229 Iowa 295. 

Miss—Thompson v. Craig, 17 So.2d 
439, 196 Miss 465 

Okl —Wilson v. State, 86 P.2d 292, 
169 Okl 149 

Reversible error held not shown 

Ky—Letcher County v. Kentucky 
River Coal Corporation, 61 S W.2d 
891, 250 Ky 7. 

Mass —Assessors of Quincy v. Bos¬ 
ton Consol Gas Co., 34 N.E 2d 623, ! 
309 Mass 60. 

Miss —Day Bros. v. Board of Sup’rs 
of Webster County, 184 So 453, 183 
Miss 240. 

Neb—Aurora Hotel v. Board of 
Equalization of Hamilton County, 
300 NW. 419, 140 Neb. 511. 

Pa—Appeal of Baird, 6 A 2d 306, 
334 Pa. 410—Appeal of Lehigh 
Nav Coal Co, 193 A. 50, 327 Pa. 
327 

73. Ohio.—American Refrigerator 
Transit Co v. Glander, 91 N E 2d 
24, 153 Ohio St. 191—Clark v. 

Glander, 85 N.E.2d 291, 151 Ohio 
St. 229—French's Estate v. Glan¬ 
der. 65 N.E 2d 61, 146 Ohio St. 225 
—Bloch v. Board of Tax Appeals, 
69 N E 2d 145, 144 Ohio St. 414- 
Proctor & Gamble Co. v. Evatt, 52 
N E 2d 617, 142 Ohio St. 369— 

Wehrle Foundation v. Evatt, 49 
NE 2d 62. 141 Ohio St. 467—Stritch 
v. Budget Commission of Clark 
County, 45 N E 2d 601, 140 Ohio St. 
495—Incorporated Trustees of Gos¬ 
pel Worker Soc. v. Evatt, 42 N.E. 
2d 900, 140 Ohio St 185—Smith v. 
Board of Revision of Washington 
County. 37 N.E.2d 386, 138 Ohio 
St 564—Zlndorf v Otterbetn Press, 
34 N E 2d 748, 138 Ohio St 287- 
Board of Education of Cleveland 
Heights City School Dist. v. Evatt, 
25 N E 2d 453, 136 Ohio St. 283 
Reasonable basis in law 
| A decision of the board of tax ap¬ 
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peals will not be disturbed if it has 
any reasonable basis in law—Village 
of Hlbbing v. Commissioner of Tax¬ 
ation, 14 N W 2d 923, 217 Minn. 528, 
156 UR. 1294. 

74. Iowa —Crary v Board of Re¬ 
view of Boone, 286 N W 428, 226 
Iowa 1197—Butler v. City of Des 
Moines, 258 N.W. 755, 21*9 Iowa 
956 

Okl —In re Protest of Taxpayers of 
Town of Nichols Hills, 1945 As¬ 
sessment, 180 P2d 157, 198 Okl 
500—First Nat Bank & Trust Co 
of Tulsa v Rowe, 157 P.2d 172, 
195 Okl. 219—McBJrney v. Board 
of Equalization of Tulsa County. 
89 P 2d 314, 184 Okl 564—Sinclair- 
Prairie Oil Co v. State, 37 P 2d 
298, 169 Okl 334 

WVa.—Western Maryland Ry Co. v 
Board of Public Works, 21 S E.2d 
683, 124 WVa. 639. 

Brror on face of record 

The conclusions of the common 
pleas court as to value of property 
for purposes of taxation should not 
be reversed unless error appears on 
the face of the record, since under 
statute, on appeal, the court of com¬ 
mon pleas is made the fact finding 
body.—In re Premises 256-57 South 
Fifteenth Street, 192 A. 923, 326 Pa 
467. 

Unanimous vote 

Where valuations of property for 
taxation are made by unanimous vote 
of panel of state board, valuations 
so ordered should not be set aside 
unless it is entirely clear that evi¬ 
dence will not fairly support them — 
Jersey City v. Lehigh Valley R. Co., 
88 A.2d 497, 9 N.J. 362—Appeal of 
New York State Realty & Terminal 
Co, 68 A.2d 550, 5 N.J.Super. 156. 

75. Iowa.—Iowa Bldg. Corp. v. Zlr- 
bel, 21 N W 2d 676, 237 Iowa 242 

76. Idaho —Anderson’s Red & White 
Store v. Kootenai County, 215 P.2d 
815, 70 Idaho 260. 

77. Idaho.—Anderson's Red & White 
Store v. Kootenai County, supra 

78. Okl.—Dolese Bros Co. v. Nich¬ 
ols, 165 P.2d 982, 196 Okl. 508. 

79. Mass.—Assessors of Boston v. 
Boston, R B. & L. ft. Co., 66 N.E 
2d 36, 319 Mass. 378. 
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the assessment may be'amended or corrected, 89 and 
the court may strike from the assessment property 
which the taxpayer does not own or which is other¬ 
wise not assessable. 81 Relief win be confined to 
the issues raised by the pleadings, 88 and the court 
cannot grant an amendment to the pleadings to con¬ 
form to proof which discloses a different cause of 
action. 88 When a disputed tax assessment is finally 
determined, it relates back to the time when* under 
the law, it was required to be made, 84 and the 
amount determined should be the basis for a reduc¬ 
tion of valuation subsequently ordered by the state 
board of assessment and review. 85 A judgment af¬ 
firming the determination of the assessing body as 
to the classification of certain property merely 
makes the decision of such body final for the taxes 
due for the year in question and is not res judicata 
of the classification of particular property for a 
subsequent year. 86 


84 c:j. s. 

Assessment of property . The court has ho power 
to make ah oiHginal assessment of property* 7 even 
where the trial is dte tfovo, 88 unless such power is 
conferred by'statute. 89 The powers of the assessor 
and the reviewing board in matters of assessments 
cannot be usurped, the court's function on appeal 
being limited to review, and affirmance, reversal, 
or modification of the administrative determina¬ 
tion. 9 ^ 

Increasing assessment . Unless authorized by stat¬ 
ute, 91 on appeal the court may not increase an 
assessment; 92 nor may the court increase the as¬ 
sessment of property generally in order to remedy 
the grievance of an individual taxpayer claiming 
inequality. 98 

Reducing assessment. Where authorized by stat¬ 
ute, the court may, on appeal, reduce the assessment 
of property, 94 according to the authorities on the 


fi i&Ario# 


80 . Ark—State v F. W Burford 
Co.. 156 SW.2d COG. 203 Ark. 399 

61 C.J. p 852 note 16. 

Error la acreage 

Circuit court improperly, on ap¬ 
peal, declined to correct error made 
by taxpayer in acreage of tract in 
making descriptive list —Letcher 
County v. Kentucky River Coal Cor¬ 
poration. 61 S.W.2d 891, 250 Ky. 7. 

81. Iowa.-—Cedar R&pidB, etc., R. Co 
v. Cedar Rapids, 76 N.W. 728, 106 
Iowa 476. 

61 C.J. p 852 note 17. 

88 . Conn—Ives v. Goshen, 26 A. 
845, 63 Conn. 79. 

83. Iowa—Brown v Grand Junc¬ 
tion, 39 N.W 718, 75 Iowa 488. 

84 . Iowa—Utica Realty Co v. Local 
Board of Review of City of Des 
koines, 1 NW.2d 213, 231 Iowa 
380. 

61 C.J. p 852 note 20 

85 . Iowa.—Ulrica Realty Co, v. Lo¬ 
cal Board of Review of City of 
t>es Moines, supra. 

86. Ohio.—Standard Oil Co. v. Zan- 
gerle, 49 N.E.2d 406. 141 Ohio St. 
505. 

87 . Md.—Seaboard Commercial 
Corp. v. State Tax Commission. 29 
A.2d 294, 181 Md. 234. 

88 . Wash.—In re Assessment of 

Metropolitan Bldg. Co., 258 F. 473, 
144 Wash. 469. * * ' 

61 C J p 852 note 23. 

88 . Pa.—In re State Line & S. R. 
Co's Taxation, 107 A. 660, 264 Pa. 
489. 

61 C.J p 852 note 24. 

90. Idaho—Winton Lumber Co. *r. 
Kootenai County, 26 P.2d 124, 53 
Idaho 639 

81* Ark—Pulaski County v. Com¬ 
mercial Nat Bank, 194 S.W.2d 883, 
210 Ark. 124. 


Idaho —McGoldrick Lumber Co. v 
Benewah County, 35 P.2d 659, 64 
Idaho 704. 

61 C.J. p 852 note 25. 

Where there was no evidenoe tend¬ 
ing to show that the fair cash value 
of realty exceeded certain amount, 
court had no power to increase the 
valuation for assessment beyond that 
amount.—Rogers v. Pike County 
Board of Sup'rs, 157 S W.2d 346, 288 
Ky 742 
“Equalising” 

On appeal from board of equaliza- 
tion, district court, as distinguished 
from board, has before it for action 
only property of appealing party 
and Is restricted to '‘equalizing," 
that is, raising or lowering value 
theretofore placed on property of ap¬ 
pealing party to bring it In line with 
other property in county, but may 
not disturb assessment on property 
over or under assessed, where it is in 
line with all other property in coun¬ 
ty.—McGoldrick Lumber Co. v. Bene¬ 
wah County, 35 P.2d 659, 54 Idaho 
704. 

93. Iowa.—Appeal of Blank, 243 N. 
W. 173, 214 Iowa 863. 

61 C,J. p 852 note 26. 

1 93. Ark —Ex parte Ft. Smith, eta, 
Bridge Co., 36 S.W 1 . 1060, 62 Ark 
461. 

Ky.—Eminence Distillery Co. v. Hen¬ 
ry County Board of Sup'rs, 200 
‘•H3.W 347, 178 Ky 811 

94. Ark.—Pulaski County v. Com¬ 
mercial Nat. Bank, 194 S.W.2d 883, 
210 Ark. 124, 

Idaho.—Corpus Juris cited hi Me* 
Goldaick Lumber Co. v. Benewah 
County, 85 P.2d 659, 663, 54 Idaho 
704. 

Iowa.—Deur v. Local Board of Re¬ 
view of Cass Tp„ Harrison Coun- 
ty, 7 N.W.2d 82, 282 Iowa 989. 


Pa—Glen Alden Coal Co. v. Schuyl¬ 
kill County Com’ra, 27 A.2d 239, 
346 Pa 159—Commonwealth v. 
Bell Tel. Co. of Pennsylvania, 
Com PI , 54 Dauph.Co 9—Appeal 
of Allen Elec Co, Com PL. ID 
LeKL.J. 96, 32 Mun L R 109- 

Appeal of Horne, Com.PL, 87 
PittsbLeg.J. 563—Appeal of Irwin, 
Com.Pl, 87 PittsbLeg.J. 240—Ap¬ 
peal of Delp, Com.PL, 86 Pittsb 
Leg J. 338. , 

S.D —Williams v. Stanley County 
Board of Equalization, 7 N.W.2d 
148, 69 S.D. 118. 

61 C.J. p 862 note 29. 

Power of court to change valuation 
of property generally see infra I 
562. 

ftpOUattoa 

The statute, providing that courts 
shall not disturb findings of admin¬ 
istrative boards as to value of prop¬ 
erty -for tax purposes unless it is 
shown by clear and convincing evi¬ 
dence that value is not true value in 
money, content plates that courts 
should, in effect, enjoin enforcement 
of that part of tax which Would be 
spoliation, thereby leaving valid part 
in full force.—Provident Sav Bank 
& Trust 1 Co. v. Tax Commission, 2 
Ohio Supp. 268. ' 

Assessment as appearing on tan 
hooks 

A decree reducing assessments 
should refer to the assessment of the 
tracts as they appear on »the tax 
books in order to enable auditor to 
make the proper cofree tiont-—Benftet* 
v; Board of Review of Little Sioux 
Tp, Woodbury County, 13 N.W.2d 
351, 234 Iowa 800. 

J^oesslty of. finding 

in } proceeding, to reduce assessed 
valuation *yf t property, reduction of 
tbe ass^ssiiiftnt could be made with¬ 
out finding that assessors and board 
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question, as where the property is overvalued. 96 
Likewise, the court may reduce the valuation where 
the assessment is unequal, 9 * although the property 
is not assessed above its true value,^ 97 and although 
in assessing other property at less than its full value 
the assessing authorities violated a statute providing 
for assessments at full value 98 However, relief 
against a disproportionate assessment will not be 
given where the only complaint is an excessive 
valuation. 99 The court should not reduce the valua¬ 
tion below the amount given by the taxpayer, 1 or 
increase it to an amount higher than that fixed by 
the board, 2 or admitted to be fair and just by the 


taxing authorities in their pleadings. 2 

Judgment for taxes due. In the absence of stat¬ 
utory authority, on appeal the court may not render 
a personal judgment for the amount of taxes found 
to be due. 4 

Refund of tax . While a refund of taxes may be 
had in an appropriate proceeding, in the absence 
of statutory authority, on appeal from a board, no 
such refund may be ordered. 5 

Execution. Under statutory authority, the court 
may issue execution. 6 


D. ARBITRATION 


§ 560. Right to Remedy by Person Dissatis¬ 
fied with Action of Assessors or Re¬ 
viewing Board 

Under tome statutes a person dissatisfied with the 
action of assessors or of a reviewing board may resort 
to arbitration; boards of arbitrators are clothed exclu¬ 


sively with ministerial powers and have power to fix 
the valuation of property but not the power to deter¬ 
mine questions of taxability of property. 

Under some statutes a person dissatisfied with 
the action of assessors or of a reviewing board may 
resort to arbitration. 7 Demand for arbitration must 


of tax review acted unreasonably or 
arbitrarily, since that Is not the is¬ 
sue on tax appeals—Connecticut 
Sav. Bank of Now Haven v. City of 
New Haven, 41 A 2d 765, 131 Conn 
576. 

Effect of reduction. 

Where, after bank had returned 
shares of stock and real estate and 
improvements thereon for taxation, 
tax value of tangible property was 
fixed on appeal from board of review 
at an amount below the valuation 
of such tangible property as used in 
making deductions for bank shares, 
bank was not liable for additional 
assessment on bank shares in an 
amount equal to reduction in tax 
value of tangible property.—State v. 
Birmingham Trust & Savings Co., 
161 So 793, 230 Ala. 566. 

96. Iowa.—Clark v. Lucas County 
Board of Review, 44 N.W.2d 748, 
242 Iowa 80—Deur v. Local Board 
of Review of CasB Tp, Harrison 
County. 7 N.W 2d 39, 232 Iowa 989 
—Hanson v. Local Board of Re¬ 
view of Magnolia Tp , 4 N W 2d 384, 
232 Iowa 390—Trustees of Flynn’s 
Estate v. Board of Review of City 
of Des Moines, 286 N.W. 483, 226 
Iowa, 1353. 

Okl.—Dolose Bros. Co. v, Nichols, 165 
P.2d 982, 196 Okl 508. 

Pa—Appeal of Lehigh Nav. Coal 
Co, 193 A 50, 327 Pa 327. 

S.D —Williams v Stanley County 
Board of Equalization, 7 N.W 2d 
148, 69 S.D. 118. 

61 C.J. p 862 note 30. 

▼aloe la accordance with assessment 
list 

In proceedings on appeal from final 
assessment of fair market value of 


timber land, court was not confined, 
in estimating value, to average of 
consensus of witnesses, but would 
fix value in accordance with as¬ 
sessment list, where list was sup¬ 
ported by evidence, and taxpayer 
sought no greater relief than pre¬ 
vention of higher assessment, al¬ 
though list was filed after commis¬ 
sioner had fixed value.—Thomas For¬ 
man Co. v Owsley County Board of 
Sup'rs, 101 SW.2d 939, 267 Ky. 224. 

96. Ky—Prestonsburg Water Co. v. 

Preetonsburg Board of Sup'rs, 131 

SW.2d 451, 279 Ky. 551. 

61 C.J. p 852 note 31. 

Necessity of finding 

(1) On appeal from board of equal¬ 

ization, district court was required 
explicitly to find on what basis other 
property in county was generally 
assessed, and general rate of assess¬ 
ment as made by assessor and board 
on lands of appealing party, before 
bringing assessment on appealing 
party’s land in line with other as¬ 
sessments in county, and court’s fail¬ 
ure so to find required remanding of 
case —McGoldrick Lumber Co. v. 
Benewah County, 35 P.2d 659, 54 Ida- ! 
ho 704. j 

(2) The district court could not de- | 
termine whether county assessor and 
board of equalization discriminated 
against owners of stocks of merchan¬ 
dise by assessing them for taxation 
at twenty per cent of their current j 
market value while assessing other 
property in county at only ten per 
cent of such value, in absence of 
finding by it of relative basis on 
which property other than merchan¬ 
dise was assessed —Anderson’s Bed 
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& White Store v Kootenai County, 

215 P 2d 815, 70 Idaho 260. 

97. Ky—Eminence Distillery Co v. 
Henry County Board of Sup’rs, 
200 S.W. 347, 178 Ky 811. 

Pa.—Appeal of Richter, 8 Pa Co 119. 

61 C.J. p 852 note 32 

98. Conn.—Randell v Bridgeport, 28 
A. 523, 63 Conn. 321 

99. Conn.—Ives v. Goshen, 26 A 
845, 63 Conn. 79. 

1. Conn —Greenwoods Co. v. New 
Hartford, 32 A 933, 65 Conn 461 
—Randell v City of Bridgeport, 28 
A 523, 63 Conn. 321. 

2. Conn—Greenwoods Co. v. New 
Hartford, 32 A. 933, 65 Conn. 461 

61 C J. p 853 note 36 

3. Iowa—Dunlcith, etc, Bridge Co 
v. Dubuque County, 8 N W. 443, 
55 Iowa 558. 

4. Ala—Ex parte Howard-Harrison 
Iron Co., 30 So. 400, 130 Ala. 185 

Miss.—Morris Ice Co v Adams, 22 
So 944, 75 Miss 410 

5. Miss—Grenada Bank v. Town of 
Moorhead, 133 So 666, 160 Miss. 
163—Board of Sup'rs v. Citizens* 
Nat Bank, 80 So. 630, 119 Miss. 
165 

Credit In favor of taxpayer 

Pa.—Commonwealth v. Bell Tel. Co 
of Pennsylvania, Com.Pl., 54 
Dauph.Co. 9. 

6 . Mass.—West Boylston Mfg. Co 
v. Board of Assessors of East- 
hampton, 178 N.E. 531, 277 Mass. 
180. 

61 C.J. p 853 note 41. 

7. Ala—State v Mobile & O. R. 
Co., 154 So. 91, 228 Ala. 533, 
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be # made in the manner required by law, 8 and the 
taxpayer who is dissatisfied with the assessment and 
demands arbitration is entitled to a hearing before 
the arbitrators; 9 but appearance of the parties at 
the time and place of arbitration waives all notice 
and similar defects. 19 A property owner who has 
demanded arbitration may abandon the arbitration 
by failing to attend the hearing on the date fixed by 
the arbitrators; 11 but the failure of the taxpayers 
arbitrator to appear at the first meeting because of 
illness does not constitute an abandonment of the 
demand for arbitration. 12 

Boards of arbitrators have power to fix the valua¬ 
tion of property but not the power to determine 


questions of taxability of property; 18 nor do they 
have the power to pass on the power of tax assessors 
to assume jurisdiction to put in practice a custom 
to tax property at less than its true value. 14 The 
board of arbitrators is clothed exclusively with min¬ 
isterial powers, 16 and any act performed by the ar¬ 
bitrators is conclusively presumed to be ministerial 
as far as a review of their acts is concerned. 19 The 
exercise of power to fix the valuation of property 
is a ministerial act not reviewable by certiorari; 17 
and, since a decision by arbitrators as to taxability 
is void, such decision is not reviewable by certio¬ 
rari. 18 An appeal from the decision of arbitrators 
lies only in such cases as are provided for by stat¬ 
ute. 19 


E. JUDICIAL REMEDIES FOR REVIEW AND CORRECTION OF ASSESSMENTS 


§ 561. Jurisdiction and Powers of Courts 

Aa a general rule, unless such authority is conferred 
by statute, courts have no jurisdiction to supervise or 
correct assessments of property for taxation duly made 
by the proper officers, in any collateral or direct pro¬ 


ceeding, except where the officers have proceeded beyond 
their Jurisdiction or have acted fraudulently or arbi¬ 
trarily. 

As a general rule, unless such authority is con¬ 
ferred by statute, 20 courts have no jurisdiction to 


Ga.—Clarkson v. Hair, 64 S.E.2d 64, 
207 Ga. 699 

61 C.J. p 853 notes 50, 51. 

Eligibility of arbitrator 
Ga.—Candler v. Gilbert, 180 S.E. 723, 
180 Ga. 679—State v. Callaway, 
103 S.E. 792. 150 Ga. 235 
61 C.J. p 853 note 50 [a] 
Administration of oath to arbitra¬ 
tor* 

Ga—Clarkson v. Hair, 64 S.E 2d 64. 
207 Ga. 699. 

Assessment by arbitrator and um¬ 
pire 

Where taxpayers demanded arbi¬ 
tration after rejection of their tax 
returns and named disqualified arbi¬ 
trator to represent them, tax asses¬ 
sor* selected arbitrator, arbitrators 
failed to agree on umpire, taxpayers’ 
arbitrator refused to act further, and 
umpire was duly appointed as pro¬ 
vided by law, assessments made by 
remaining arbitrator and umpire 
were not void on ground that um¬ 
pire was prematurely appointed or 
because taxpayers were not repre¬ 
sented by arbitrator.—Candler v. 
Gilbert, 180 &E. 723, 180 Ga. 679. 
Batura 

Under the statute providing that, 
dissatisfied county real estate tax¬ 
payer can demand arbitration of val¬ 
uation of property, and that major¬ 
ity of arbitrators selected shall fix 
assessments and property on which 
taxes shall be paid, return of award 
to tax receiver is sufficient, and re¬ 
turn need not be made to‘board of 
assessors for transmittal to receiver. 
—Clarkson v. Hair, 64 S.E 2d 64, 207 
Ga. 699. 

8 . GAr—-Anthony Shoals Power Co 


v. Barnett, 114 S.E. 362, 154 Ga. 
396. 

61 C.J. p 853 note 50 [c]. 

9. U.S.—McGregor v. Hogan, Ga., 
44 S.Ct. 60, 263 US. 234, 68 L.Ed. 
282. 

10. Ga—-Clarkson v. Hair, 64 S.E 
2d 64, 207 Ga 699 

11. Ga—Clarkson v. Hair, supra. 

12. Ga—Clarkson v. Hair, supra. 

13. Ga.—Montgomery v. Suttles, 13 
SE.2d 781, 191 Ga. 781—Gullatt 
v. Slaton, 8 S.E.2d 47, 189 Ga. 768 
—Allied Mortg. Cos. v. Gilbert, 8 
SE.2d 45, 189 Ga. 756, answers to 
certified questions conformed to 9 
S E 2d 913, 62 Ga App. 843—Gilbert 
v Northwestern Mut. Life Ins Co , 

8 S E 2d 43, 189 Ga. 768, answer 
to certified question conformed to 

9 S.E 2d 98, 62 Ga App. 843—Co¬ 
lumbus Mut Life Ins. Co. v. Gul- 
latt, 8 SE.2d 38, 189 Ga. 747. 

14. Ga—Montgomery v, Suttles, 13 
S.E 2d 781, 191 Ga. 781. 

15. Ga —Allied Mortgage Cos. v. 
Gilbert, 9 S E 2d 913, 62 Ga.App. 
843. 

10. Ga—Allied Mortgage Cos. v. 
Gilbert, 9 S E.2d 913, 62 Ga App. 
842. 

17. Ga—Montgomery v. Gullatt, 10 
S E 2d 298, 62 Ga App. 844—Allied 
Mortgage Cos v Gilbert, 9 S E 2d 
919. 62 Ga.App. 843. 

10. Ga.—Allied Mortg Cos. v. Gil- 
*bert, 8 8.E.2d 45. 188 Oa 758, an- 
swers to certified questions con¬ 
formed to 9 S E 2d 913, G2 Ga t App 
848—Gilbert v. Northwestern Mut 
Life Ins. Co., 8 S.E.2d 43, 189 Ga. j 
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768, answer to certified question 
conformed to 9 S.E.2d 98, 62 Ga 
App. 843—Gilbert v. Land Estates, 
9 S.E.2d 914, 62 Ga App. 845. 

19. La.—New Orleans Gas Light 
Co. v. Board of Assessors, 31 La 
Ann 270. 

61 C J. p 853 note 52. 

20. N.M.—In re Blatt, 67 P.2d 293 
41 NM. 269, 110 A.L.R. 656 

Pa—Frankel Estate v Northampton 
County, Com PI, 44 Mun L.R. 8 
61 C.J. p 854 note 58. 

ftpecial assessments 

The statute relating to review of 
taxes and assessments by district 
court applies to special assessments 
as well as to general taxes—Rosso 
v. Village of Brooklyn Center, 8 N 
W.2d 219, 214 Minn. 364. 

Osder of refund 

The jurisdiction of courts on re¬ 
view of commissioner’s assessment 
of additional franchise tax is con¬ 
fined to passing on legality of com¬ 
missioner’s assessment and to oi - 
der a refund if Illegality is shown — 
Union Twist Drill Co. v. Harvey, 37 
A.2d 329, 118 Vt. 493. 

Eluding held supported by record 

Vt.—Union Twist Drill Co. v. Har¬ 
vey, supra. 

Denial of rule 

Where alleged rule of court of tax 
review was denied by such court os 
being a proper part of the record, 
such denial was tantamount to u 
denial th$t alleged rule was a rule 
of such court.—Texas-Erapire Pipe 
Line Co. v. Tulsa County Excise 
Board, 137 F.2d 564, 192 Okl. 467. 
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supervise or correct assessments of property for 
taxation duly made by the proper officers in any 
collateral or direct proceeding, 21 where such officers 
have not clearly transgressed the limits of their au¬ 
thority. 23 Even where jurisdiction to review as¬ 
sessments is conferred by statute, the courts may 
not entertain it in the first instance where a prior 
administrative remedy is provided, as discussed 
supra § 513, and a taxpayer seeking judicial relief 


has the duty of exhausting the administrative rem¬ 
edy before the appellate boards established by law. 23 
The courts may act only in the manner provided 
by statute and under such conditions as are pre¬ 
scribed by the statute. 24 

Apart from statute, the decision of the assessing 
authorities is subject to review by the court in a 
direct or collateral attack where they have proceeded 


Bsoaped MMiimenti 

Kan—Allen v. Burke, 53 P.2d 894, 
143 Kan. 257—Beacon Pub Qo. v 
Burke, 63 P 2d 888, 143 Kan 248 
Statutory remedy held exclusive 
N.J —City of Bayonne v. Morris & 
Cumlngs Dredging Co., 166 A. 174, 
113 N.J.Eq 116. 

N Y.—Slkora Realty Corporation v 
City of Now York, 186 NE. 796, 
262 NY 312, reargument denied 
188 NE. 99, 262 NY. 636 
21. Fla.—Lee v Atlantic Coast Line 
It Co, 194 So 252, 141 Fla. 645 
Ill —People ex rel. Schmulbach v 
City of St Louis, Mo, 97 N E 2d 
252, 408 Ill 491—People v Illi¬ 
nois Women's Athletic Club, 196 
NE 881, 360 Ill. 577. 

Midi —22 Charlotte, Inc, v. City 
of Detroit, 293 N.W. 647, 294 Mich 
275. 

Mont.—State ex rel Goza v District 
Court of Eleventh Judicial Dist 
in and for Flathead County, 234 
T 2d 463. 125 Mont 296 
N D.— Corpus Juris olted in Northern 
Pac. Ry Co v. State, 299 N.W 
696, 700, 71 N.D. 93. 

Pa.—Commonwealth v. Mansfield & 
Quick, Com.FI., 7 Monroe L.R. 1. 
Va.—City of Norfolk v. Snyder, 170 
S E. 721, 161 Va. 288. 

61 C J. p 853 note 56 
Review of decision of board or offi¬ 
cer see supra 99 547-559. 
Classification of railroad property 
Ill.—People ex rel. Brenza v. Chica¬ 
go & N. W. Ry. Co., 103 N.E.2d 85, 
411 Ill 85. 

Method of fixing net earnings 

Under the corporation excise tax 
law, commissioner has full and final 
discretion to provide method of fix¬ 
ing net earnings and, as long as the 
method employed is not obviously ar¬ 
bitrary, it is final and not subject 
to judicial review.—Southern Coach 
Lines v. McCanless, 235 SW.2d 804, 
191 Tenn. 634—Southern Coal Co. v. 
McCanless, 192 S.W.2d 1003, 183 

Tenn. 457 
In equity 

Generally, suits in equity will not 
lie to determine validity of a tax.— 
Codman v. Assessors of Westwood, 
85 N.E.2d 262, 309 Mass. 433—Maley 
v. Town of Fairhaven, 181 NE. 798, 
280 Mass. 54. 

82« US —Great Northern Ry. Co v 
Weeks, N.D.* 56 S.Ct. 426, 297 U. 
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S. 135, 80 LEd. 532—Parsons v 

Detroit & Canada Tunnel Co., D 

C.Mlch., 15 F.Supp. 986. 

Other statements of rule 

(1) The courts will not set aside 
or interfere with the exercise by tax¬ 
ing authorities of their power to 
assess property, or review the meth¬ 
ods by which, in the exercise of 
such power, they arrive at the value 
of property for tax purposes, ex¬ 
cept in cases clearly falling within 
recognized limitations of such pow¬ 
er—In re 168 Adams Bldg. Corp, 
C.C A Ill , 105 F 2d 704, certiorari de¬ 
nied Steinbrecher v. Toman, 60 S Ct 
378, 308 U.S. 623, 84 L.Ed 520. 

(2) Taxation being legislative mat¬ 

ter in first instance and administra¬ 
tive matter in second, assessment 
methods employed should not be dis¬ 
turbed by courts, unless erroneous 
to degree constituting confiscation 
of property—Lehigh Valley R Co 
of New Jersey v. Martin, C.C.A.N J, 
100 F 2d 139, certiorari denied 69 
SCt. 592, 306 US. 651, 83 LEd. 1049. 
rehearing denied 59 SCt 784, 306 

U.S 669, 83 L Ed 1063, certiorari de¬ 
nied Central R Co of N J v Mar¬ 
tin, 69 SCt. 592, 306 U.S. 651, 83 L. 
Ed 1049, rehearing denied 59 S.Ct. 
784, 306 US 670, 83 LEd 1063, 

certiorari denied 59 SCt. 592, 306 

ITS 651, 83 LEd 1049, rehearing 
denied 59 S.Ct. 786, 306 US. 670. 83 
L Ed 1063, certiorari denied Dela¬ 
ware, L & W R. Co v. Martin, 59 
S Ct. 593, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 59 S.Ct. 785, 306 

US 670, 83 LEd. 1063, certiorari 
denied New York Cent R Co. v. Mar¬ 
tin, 59 SCt. 593, 306 US. 651, 83 
LEd 1049, rehearing denied 69 S 
Ct. 785, 306 US 670, 83 LEd 1063, 
certiorari denied New Jersey & N. Y 
R, Co, v. Martin, 59 S.Ct. 693, 306 

U.S 651, 83 LEd. 1049, rehearing 

denied 59 SCt 785, 306 US. 670, 83 

L Ed. 1063, certiorari denied New 
York S. & W. R. Co. v. Martin, 59 
SCt. 503, 306 U.S. 661, 83 LEd 1049, 
rehearing denied 59 S Ct. 785, 306 

U.S 670, 83 L.Ed. 1063, certiorari 

denied Erie R. Co. v. Martin, 69 S 
Ct. 593, 306 U.S. 661, 83 L.Ed. 1049, 
rehearing denied 59 S Ct. 785, 306 

U.S 670, 83 L.Ed 1063, certiorari 

denied Lehigh Valley R. Co. v. Mar¬ 
tin, 59 SCt. 693, 306 U.S. 651, 83 
L Ed 1049, rehearing denied 59 S. 
Ct. 786, 806 U.S. 670, 83 L.Ed. 1063. 
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(3) Assessments of properties for 
taxation purposes will not be dis¬ 
turbed by courts unless assessments 
are so at variance with undisputed 
facts as to be in eyes of law fraud 
on taxpayer's rights—S S. Kresge 
Co v. City of Detroit, 268 NW. 740. 
276 Mich. 565, 107 A.L R 1258 

(4) Court will interfere with tax 
assessment only when there is evi¬ 
dent a systematic purpose on part 
of taxing board to cast dispropor¬ 
tionate share of public burden on 
one taxpayer, or one class of tax¬ 
payers —Alfred J Sweet, Inc , v City 
of Auburn, 180 A. 803, 134 Me. 28 

(5) The county tax assessor and 
board of equalization exercise ju¬ 
dicial functions, and, when they have 
acted within limits of reasonable dis¬ 
cretion, their judgment cannot be 
controlled by court—Eastem-Colum- 
bia, Inc, v. Los Angeles County, 143 
F.2d 992, 61 Cal.App 2d 734 

23. N D —Goodman v Christensen, 
300 NW. 460, 71 N.D. 306. fol¬ 
lowed in Raatz v. Sand, 300 N.W 
467, 71 ND. 320. 

Ohio.—Renner v. Gordon, 107 N.E.2d 
889, 91 Ohio App. 208, appeal dis¬ 
missed 104 N.E.2d 182, 157 Ohio St 
69. 

Fa.—Appeal of Susquehanna Collier¬ 
ies Co, 6 A 2d 831. 335 Pa 337- 
School Dist. of Pittsburgh v E 
S. S. Land Co, 14 A.2d 619, 140 
Pa.Super 590 
61 C.J. p 833 note 25 
Presumption as to hearing 

Where complaint was filed before 
board of review claiming that prop¬ 
erty was assessed for more than its 
value and board denied relief sought, 
it would be presumed by supreme 
court that board of review did Its 
duty as to granting hearing and 
that its refusal to change assess¬ 
ment was result of that hearing, and. 
therefore, taxpayers exhausted their 
statutory remedy before appealing 
for relief by objecting to taxes.— 
People ex rel. McGaughey v. Wilson, 
12 N E 2d 5, 367 Ill. 494. 

24. NM.—In re Blatt, 67 P.2d 293. 
41 N.M. 269, UO A.L.R. 666. 

N.C.—Unemployment Compensation 
Commission v. J. M. Willis Barber 
& Beauty Shop, 15 S.E^d 4, 219 
N.C 709—Prudential Ins Co of 
America v Powell. 8 S.E.2d 619, 
i 217 N.C. 495. 
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beyond their jurisdiction 25 or have acted ^fraudu- 
lently or arbitrarily, 26 but resort may not be had to » 
equity where the taxpayer has not exhausted his 4 
legal remedies 27 Assessments become reviewable 
judicially only when translated into action, as by a 
levy of tax based thereon, 28 and courts will not 
take jurisdiction to review an assessment until 
the assessment order is final. 26 On judicial review, 
the court has no right arbitrarily to overrule the 
conclusions or correct the errors of the assessing 
officer. 36 The right to relief from assessments made 


.in* violation of the constitutional guaranty of equal* 
ity ofr. taxation is limited to the excess over the. 
amount properly assessable on an equality basis. 31 

Assessing property . Unless specially authorized 
by statute courts have no power to assess property 
for taxation, 32 even with respect to property omitted 
by the regular assessing officers, as discussed infra 
§ 565. Although the court may, in a proper case, 
set aside an assessment, as considered infra § 563, 
it may not establish a new assessment in its stead. 83 


25. U.S.-*~Parsons v. Detroit & Can¬ 
ada Tunnel Co., D.C.Mlch., 15 F. 
Supp. 986 

Idaho—Ada County v. Bottolfsen, 97 
P 2d 599, 61 Idaho 64. 

N.D.—Corpus Juris cited in North¬ 
ern Pac By. Co. v. State, 299 N. 
W. 696, 700, 71 ND. 93. 

Tex.—Lubbock Hotel Co. v. Lubbock 
Independent School Dist., Civ.App., 
85 SW.2d 776. 

61 C.J. p 855 note 62. 

Wrong* principle or method of taxa¬ 
tion 

Courts gTftnt relief against adop¬ 
tion of fundamentally wrong princi¬ 
ple or method of taxation, applica¬ 
tion of which substantially injures 
complainant.—Lubbock Hotel Co. v. 
Lubbock Independent School Dist., 
supra. 

No special legislation giving right 

to resort to courts In tax matters and 
prescribing the procedure is neces¬ 
sary, since any court of appropri¬ 
ate Jurisdiction may enter on It 
when moved to do so in case insti¬ 
tuted by person whose rights are 
invaded or threatened by abuse of 
power, although special provision for 
judicial review may be made as has 
been done by statute —Provident 
Sav. Bank & Trust Co. v. Tax Com¬ 
mission, 2 Ohio Supp. 268. 

26. U.S.—In re Chicago Rys. Co., C. 
A Ill., 175 F.2d 282, certiorari de¬ 
nied People of State of Illinois v. 
Sullivan, 70 S.Ct 94, 338 US. 860, 
94 L.Ed, 621. 

Idaho,—Anderson's Red & White 
Store v. Kootenai County, 215 P. 
2d 815, 70 Idaho 260 
Ill.'—-People ex rel Hellyer v. Hen¬ 
drickson, 25 N.E.2d 507, 373 Ill. 
99. 

Mich.—Helin v. Grosse Polnte Tp., 
45 N.W.24 338, 329 Mich. 396. 
NT.—People ex rel. Luther v. Mc¬ 
Dermott, 267 N.Y.S. 683, 239 App. 
Div. 533, reversed on other grounds 
191 N.E. 770, 266 N.Y. 47. 

N D.—Corpus Juris citsd la Northern 
Foa Ry. Co. v State, 299 NW. 
696, ?00, 71 N.D. 93. 

Wash.'—Island County v. Calvin 
Philips St Co., 80 P.2d 840, 195 
Wash. 366. 

61 GLJ. p 655 note 63. 


Review by federal court 

Action of state taxing authorities 
in arriving at true cash value of 
terminal properties and vehicular 
tunnel under river was subject to re¬ 
view by federal district court which 
had taken possession and control 
over tunnel and terminal properties 
through receiver appointed by It, to 
determine, whether authorities had 
adopted fundamentally erroneous 
principle or method of valuation 
which resisted in gross overvalua¬ 
tion.—Parsons v. Detroit & Canada 
Tunnel Co„ D.C Mich, 15 F.Supp. 986 
Hearing 

Taxpayer * was not barred from 
hearing on his objections in county 
court because of alleged fraudulent 
assessment on ground that his rem¬ 
edy was by mandamus, where tax¬ 
payer did not seek relief on ground 
that board of review refused him a 
hearing on his objections, but facts 
alleged and admitted showed that 
there waB a hearing.—People ex rel. 
McDonough v. Schmuhl, 194 N.E. 
731, 359 Ill. 446. 

Prompt action held required 
Fla.—Tegder v. Snelson Inv. Co., 16 
So 2d 296, 153 Fla. 591. 

27. Mo.—State ex rel City of St. 
Louis v. Caulfield, 62 S.W 2d 818, 
333 Mo 270 

Question of law 

Whether statutory remedy availa¬ 
ble to owner whose property has been 
unlawfully assessed is adequate is 
question of law.—State ex rel. City 
of St. Louis v. Caulfield, supra. 

28. US —Ex parte Williams, Neb,, 
48 SCt 623, 277 U.S. 267, 72 L. 
Ed 877—Atlantic Pipe Line Co. v. 
State Tax Board, D C.Tex, 12 F 
Supp. 265. 

29. HI.—People ex rel. Little v. Col¬ 
lins, 63 N E 2d 853, 386 Ill. 83. 

30. Colo.—Colorado Tax Commission 
v. Midland Terminal Ry. Co., 24 P. 
2d 745, 93 Colo. 108, followed in 
24 P.2d 747, 93 Colo. 114. 

Necessity of meritorious ground 
The statute providing that no tax, 
assessment, or water rate imposed or 
levied shall be set aside or reversed 
for any irregularity or defect in 
form, etc., destroys the power to 
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I defeat a tax, except on meritorious 
ground —Becker v. Mayor and Coun- , 
cil of Borough of Little Ferry, 19 A. 
2d 657, 126 N.J.L&w 338. 

31. Tex.—Lubbock Hotel Co. v. Lub¬ 
bock Independent School Dist, Civ 
App. 85 S.W 2d 776—City of Wich¬ 
ita Falls v. J. J. A M Taxman 
Refining Co, Civ.App., 74 S.W.2d 
524, error refused, certiorari denied 
J. J & M. Taxman Refining Co v 
City of Wichita Falls, Texas, 56 
SCt. 98, 296 U.S. 687, 80 L Ed 
415 

32. Ill —People v. Illinois Women's 
Athletic Club, 196 N.E. 881, 360 
Ill. 577 

Md —Seaboard Commercial Corp. v. 
State Tax Commission, 29 A.2d 
294, 181 Md. 234. 

N.M —Morris v. State by State Tax 
Commission, 69 P.2d 924, 41 N.M 
385. 

SD—L&sell v. Yankton County, 295 
NW 283, 67 S.D. 607. 

Tex—Hengy v. Dallas County Levee 
Imp Dist No 6, Civ.App., 233 8. 
W 2d 157, refused no reversible er¬ 
ror—Brown County Water Imp. 
Dist. No. 1 v. McIntosh, Civ.App., 
164 S W 2d 722, error refused. 

61 C.J. p 855 note 66. 

Income of foreign corporation 
A statute giving courts jurisdic¬ 
tion to review determination of com¬ 
missioner as to revision of franchise 
tax assessed against foreign corpo¬ 
ration does not indicate legislative 
intent that courts shall adopt a for¬ 
mula for apportionment of foreign 
corporation's intra-state and out-of- 
state income and assesses taxes 
thereon.—Union Twist Drill Co. v. 
Harvey, 37 A 2d 889, 113 Vt. 493. 
Statute hold Invalid 
Statute providing that, if taxpay¬ 
er does not obtain relief from county 
and state board of equalization, he 
may have valuation fixed by Jury, Is 
unconstitutional as far as it attempts 
to authorize the court to act as an 
assessing tribunal.—International 

Business Maohine Corporation v. 
Lewis and Clark County* 112 P.2d 
477, 111 Mont. 384. 

33. Ill—People v. Hart, 163 N.E 
769, 832 Ill. 467. 

61 C.J. p 855»note 69. 
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Correction of irregularity or omission. Under 
some statutes, the court may, in its discretion, cor¬ 
rect kny irregularity or supply any omission of any 
officer connected with the assessment of taxes which 
does not affect the substantial justice of the tax. 34 
Such statutes are to be liberally construed m order 
to effectuate the legislative intent that mere ir¬ 
regularities of officers in the assessment of taxes, 
not affecting the substantial justice of the tax itself, 
will not vitiate the tax, 35 but amendments cannot 
be allowed where they add matter which is essential 
a9 a basis for the tax, and the statute cannot be 
invoked to render proceedings valid which are void 
ab initio 36 The discretion of the trial court in 
permitting amendments of the tax record must be 
reasonably exercised and is subject to review on 
appeal. 37 Amendments should be allowed only on 
clear proof of the truth of the facts necessary to 
authorize the amendment. 88 Under statutes au¬ 


thorizing a taxpayer's proceeding’ for the correction 
of errors discovered in the assessment roll, the pro¬ 
ceeding, which is summary, is not a substitute for 
actions to procure equitable relief against illegal, 
fraudulent, discriminatory, or arbitrary assess¬ 
ments, 89 and, where the taxpayer seeks, in such a 
proceeding, to obtain reassessment, which the stat¬ 
utes do not authorize, the proceeding is dismissible- 40 

§ 562. -Change of Valuation 

Generally, In the absence of fraud, mistake, or 
Illegality, and In the absence of statutory authority 
therefor, the courts have no jurisdiction to go Into the 
matter of an excessive assessment and change the valu¬ 
ation fixed by the proper authorities. 

As k general rule, unless authorized to do so by 
statute, 41 the courts have no jurisdiction to go into 
the matter of an excessive assessment and change 
the valuation fixed by the proper authorities, m the 
absence of fraud, mistake, or illegality. 42 Where 


Opportunity to oorrsot abuse 

U.S —Central R. Co. of New Jersey v 
Martin, D.C.N.J., SO FSupp. 41, re¬ 
versed on other grounds, C.C A., 
115 F.2d 968, certiorari denied Le¬ 
high Valley R Co. V Martin. 61 
SCt 943, 944, 945, 313 U.S. 568, 85 
L.Ed 1527, Delaware, L & W. R. 
Co v Martin, 61 S Ct 943, 944, 945, 
313 U.S 568, 85 L Ed 1527, Erie R 
Co v. Martin, 61 IS Ct 943, 944, 
945, 313 US 568, 85 LEd. 1527, 
New Jersey & N Y R Co. v Mar¬ 
tin, 61 SCt 943, 944, 946, 818 US 
568, 85 L Ed 1527, New York Cent. 
R. Co. v. Martin, 61 S Ct. 943, 945, 
948, 313 US 568, 86 L Ed 1527, 
and New York & L B R. Co v 
Martin, 61 S Ct 944. 945, 946, 313 
US 568, 85 LEW 1627 

34. Ill.—People ex rel Lunn v. Chi¬ 
cago Title & Trust Co, 100 N.E 2d 
578, 409 Ill. 605—People v. Illinois 
Cent. R. Co., 179 N E. 879, 347 Ill 
877. 

Ztsaaisation of property 

Where taxpayer would have had 
even, less information concerning na¬ 
ture of property assessed if its mil- 
road cars had been properly itemized 
in schedules under general provision 
covering taxable personalty not oth¬ 
erwise specified, instead of under 
lines of schedules labeled "ma¬ 
chinery" and "eQuipment,” taxpayer 
was not prejudiced by error in as¬ 
sessment, and the people, in proceed¬ 
ing to collect tax, t were entitled to 
have record corrected to show that 
assessment involved was on rail¬ 
road cars owned by taxpayer—Peo¬ 
ple- v. Wilson Car Lines, 16 NE2d 
762, 369 Ill. 294. 

35. IlL—People ex rel. Schlaeger v 
Buena Vista Bldg. Carp., 7 X N E; 
2d 10, 396 Hi: 164. 


38. Ill —People ex rel Schlaeger v. 
Buena Vista Bldg Corp, supra. 

37. Ill —People v. Wilson Car Lines, 
16 NE2d 752. 369 Ill. 294. 

3a Ill.—People ex rel. Wangelin v 
City of St Louis, 10 N E 2d 369, 
367 Ill. 57—People v Illinois Cent 
R Co, 179 NE 879, 347 Ill 877. 
Amendment held properly refused 
Ill—People ex rel Wangelin v. City 
of St Louis, 10 N.E 2d 369, 367 Ill. 
57—People v. Illinois Cent R Co., 
179 N.E 879, 347 Ill. 377. 

39. NM-Morris v. State by State 
Tax Commission, 69 P.2d 924, 41 
NM 385 

Denial of due process 

Under taxpayers’ petition alleging 
that county board of equalization and 
state tax commission refused to con¬ 
sider protests of assessments, and 
that commission mislaid record of 
protest, taxpayers could obtain relief 
onlv for denial of due process, if any, 
in usual civil action, and not in sum¬ 
mary * statutory procedure providing 
for correction of errors discovered In 
assessment roll—Morris v State by 
State Tax Commission, supra. 

40. N M.—Morris v. (State by State 
Tax Commission, supra. 

41. N J —Delaware, L Si W. R Co 
v City of Hoboken, 91 A 2d 789, 10 
NJ 418 

Pa—Frankel Estate v. Northampton 
County, Com PI., 44 Mun L.R. 8. 
Power to change valuation 

On review of decision of reviewing 
board or officer see supra S 559. 
On appeal from assessment see in¬ 
fra S 566 

Administrative or executive function 

The statutory ppwer of circuit 
court to review valuation for tax 
purposes extends considerably 1>e¬ 
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i yond customary power of Judiciary 
and includes an “administrative" or 
| "executive function'* to *review find¬ 
ing of facts by board of public works 
and correct errors even though the 
matter requires further development 
in circuit court.-—Norfolk & W Ry 
Co. v. Board of Public W orks > 21 S 
E 2d 143, 124 WVa. 562. 

Complex problems 

In cases presenting complex prob¬ 
lems of value, the better practice is 
for appellate courts not to exercise 
the power conferred by constitution 
and rule to review independently the 
facts and make the assessment — 
Delaware, L. & W R Co. v. City of 
Hoboken, 91 A 2d 739, 10 N.J. 418. 

418. U S.—Baumann v. Sheehan, C C 
A Mo, 140 F 2d 747—-In re 168 
Adams Bldg Corp., CC.A.I11, 105 
F2d 704, certiorari denied Stein- 
brecher v. Tomart, 60 S Ct 378, 308 
U.S. 623, 84 LEd 520—Great 

Northern Ry. Co v. Weeks, C.C A 
N.D, 77 F 2d 405, reversed on oth¬ 
er grounds 56 S Ct. 426 t 297 U S 
135, 80 LEd 532 

Fla.—Buchanan v City of Tampa, 
184 So 104, 134 Fla. 418. 

Idaho —Anderson's Red A White 
Store v, Kootenai County, 215 P.2d 
815, 70 Idaho 240. 

Ill—People ex rel. Ruchty v, Saad 
104 N.E.2d 278, 411 Ill. 290—Peo¬ 
ple ex rel. Tennyson v. Texas Co. 
92 N E 2d 142, 404 Ill. 120—People 
ex rel, Ingram v. Wasson Coal Co.. 
85 N E 2d 182, 403 Ill. 30—People 
v Klein, 57 N E 2d 893, 388 III. 353 
—People ex rel. Tedrick v. Allied 
Oil Corp of Illinois, 57 NE 2d 859. 
388 Ill. 219—Tuttle v. Bell, 37 NE 
2d 180, 377 ill. 510, certiorari de¬ 
nied 62 S.Ct. 801, 315 U.S. 815, 8G 
LEd, 1213—People V Process 
Corp, 38 NE 2d 341. 877 Ill 65— 
Bistor v. McDonough, 181 NB 417, 
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the assessing officer exercises an honest judgment, 
a court cannot substitute its judgment as to valua¬ 
tion for that of the officer, 48 and an assessed valua¬ 


tion of property cannot be impeached by jijdicial 
action merely because the assessing body and the 
court differ in opinion as to the valuation. 44 More- 


848 Ill. 624. certiorari denied 58 S. 
Ct. 90, 287 US. 641, 77 L.Ed. 656. 
Iowa.—Appeal of Dubuque-Wisconsin 
Bridge Co., 26 N.W.2d 327, 237 
Iowa 1314. 

Mont—State v. District Court of 
Thirteenth Judicial Diflt. in and 
for Carbon County, 12 P.2d 852, 92 
Mont. 272. 

NY.—People ex rel. Willey v. Car¬ 
michael, 10 N.Y.S.2d 862, 256 App. 
Div. 421. 

N D —Corpus juris oited in North¬ 
ern Pac. Ry. Co v> State, 298 N.W. 
696, 700, 71 ND 98. 

Tenn—W J. Savage Co. v. City of 
Knoxville, 72 S.W.2d 1067, 167 

Tenn 642. 

Tex —Montgomery County v. Humble 
Oil & Refining Co, Civ.App, 245 
S.W.2d 826, error refused, no re¬ 
versible error—Republic Ins. Co. 
v. Highland Park Independent 
School District, Civ.App, 123 S.W. 
2d 784, error dismissed 125 SW2d 
270, 133 Tex. 546—Hinkson v. Lor¬ 
enzo Independent School Diet, Civ. 
App., 109 S W 2d 1008, error dis¬ 
missed—Nederland Independent 

School Disk v. Carter, Civ App, 93 
S W 2d 487, error dismissed—Gon¬ 
zalez v. State, Civ App., 81 S W.2d 
180—Highland Park Independent 
School Dist. of Dallas County v. 
Republic Ins Co, Civ.App, 80 S. 
W 2d 1058, reversed on other 
grounds Republic Ins. Co. v. High¬ 
land Park Independent School Dist 
of Dallas County, 102 S W.2d 184, 
129 Tex. 66. 

Va.—City of Norfolk v. Snyder, 170 
S E 721, 161 Va* 288. 

Wash.—Dexter Horton Bldg Co. v. 
Kink County, 116 P.2d 607, 10 

Wash. 2d 186. 

W.Va.—Bankers Pocahontas Coal Co. 
v. County Court of McDowell Coun¬ 
ty, 62 S.E.2d 801. 135 W.Va. 174— 
Norfolk & W. Ry. Co. v. Board of 
Public Works, 21 S.B2d 143, 124 
W Va. 662 
61 C J. p 856 note 73. 

Other statements of mle 

<1) Courts Bhould not Interfere 
with exercise of administrative pow¬ 
er to value property for taxation, 
unless it is unlawful, unreasonable* 
or against substantial Weight of evi¬ 
dence—State Tax Commission v. 
Chesapeake & Potomac Tel. Co of 
Baltimore City, 66 A.2d 477, 193 Md. 
222 . 

(2) Courts decline to disturb as¬ 
sessments for taxation unless shown 
clearly to transgress reasonable lim¬ 
its.—Central R. Co of New Jersey v. 
Martin, D.C.N.J., 80 F.Supp. 41, re¬ 
versed on other grounds, CC.A., 115 
F 2d 968, certiorari denied Lehigh 
Valley R. CO. v. Martin. 61 S Ct. 943, 


944. 945, 318 U.S. 568, 85 LEd 1527, 
Delaware, L. A W. R. Co. v. Martin, 
61 S.Ct. 948, 944, 945, 318 U.S 568, 85 
LBd. 1527, Brie R. Co v. Martin, 61 
SCt. 943, 944, 945, 313 US. 568, 85 L. 
Ed. 1627, New Jersey & N Y. R. Co.' 
v Martin, 61 S.Ct 943, 944, 946, 313 U 
S 568, 85 L.Ed. 1527, New York Cent 
R Co. v. Martin, 61 S.Ct. 943, 945, 946, 
313 U.S. 568. 85 L Ed. 1527, and New 
York & L. B. R. Co. v. Martin, 61 6. 
Ct 944, 945, 946, 313 U.S. 568, 85 L. 
Ed. 1527. 

(3) The decision of assessing offi¬ 
cers as to value of property for tax 
purposes, when honestly arrived at 
and when not made pursuant to some j 
fixed rule or general system the re¬ 
sult of which is necessarily discrim¬ 
inatory and inequitable, is conclusive 
on courts, however erroneous such 
decision may be.—Eastern-Columbia, 
Inc, v. Los Angeles County, 143 P.2d 
992, 61 Cal.App.2d 734. 

True value In money 

Valuation of property by taxing 
officials must not be disturbed by 
courts unless valuation is shown by 
clear and convincing evidence not to 
be the true value in money.—Provi¬ 
dent Sav. Bank & Trust Co. v. Tax 
CommisslQQ, 2 Ohio Supp. 268. 

latitude 

Court, in examining assessor’s ac¬ 
tion in valuing tangible personalty 
for taxation purposes, would give 
assessor benefit of latitude in making 
estimate to which assessor was enti¬ 
tled by reason of his position — 
Hillsborough County v. Knight & 
Wall Co., 14 So 2d 703, 153 Fla 346 

Sxteat of Inquiry 

In determining whether building 
was properly valued for tax assess¬ 
ment, In absence of showing of actu¬ 
al fraud or arbitrary or capricious 
conduct of assessor, court need in¬ 
quire only whether assessed value 
was so far in excess of fair cash 
market value as to constitute con¬ 
structive fraud.—Bellingham Com¬ 
munity Hotel v. Whatcom County, 
121 P.2d 335, 12 Wash.2d 237. 

43. US.—Great Northern Ry Co. v. 
Weeks, C.C.AN.D., 77 F 2d 405, re¬ 
versed on other grounds 66 S.Ct. 
426, 297 U.S. 135, 80 L Ed 532 
Iowa.—Daniels v. Board of Review of 
Monona County, 62 N.W.2d 1, 243 
Iowa 405. 

Mich.—Helin v. Grosze Pointe Tp„ 
45 N.W.2d 338, 329 Mich. 396. 

Mont—State ex rel. Goza v. District 
Court of Eleventh Judicial Dist 
in and , for Flathead County, 234 
P.2d 463, 125 Mont. 296—Corcoran 
v. State Board of Equalization, 154 
P.2d 795, 116 Mont. 499—Investors 
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Security Co. v. Moore, 127 P.2d 225, 
113 Mont 400. 

N.M.—In re Blatt 67 P.2d 293, 41 N. 

M. 269, 110 A.LR. 656. 

Tex.—Montgomery County v. Humble 
Oil & Refining Co., Civ.App., 245 S. 
W.2d 326, error refused, no revers¬ 
ible error. 

Wash.—British Columbia Breweries 
(1918) v. King County, 135 P 2d 
870, 17 Wash 2d 437—Bellingham 
Community Hotel v. Whatcom 
County, 121 P.2d 336, 12 Wash.2d 
237. 

Discretion not disturbed 
Fla.—Poland v. City of Pahokee, 26 
So 2d 271, 157 Fla. 172. 

If there Is any competent credible 
evidence to sustain the valuations 
placed on property by assessing offi¬ 
cers, the assessment must be sus¬ 
tained by court, since court cannot 
weigh the testimony to determine 
where the preponderance lies—Rahr 
Malting Co. v. City of Manitowoc, 
274 N.W. 291, 225 Wis. 40L 
Intolerable assessments 

Property owners must, in all but 
plain cases of breach of statutory 
duty, rely on Just and fair treatment 
by assessing authorities, rather than 
courts, for avoidance of Intolerable 
assessments.—'Buildings Develop¬ 
ment Co. v. City of Milwaukee, 274 
N.W. 298, 226 Wis 357. 

44. U.S—In re 168 Adams Bldg 
Corp., C.C.A.I11., 105 F.2d 704, cer¬ 
tiorari denied Steinbrecher v. To¬ 
man. 60 SCt. 378, 308 U.S. 623. 84 
LBd. 620. 

Ill —People ex rel. Schmulbach v 
City of St LouJa, Mo., 97 N E 2d 
252, 408 Ill 491—People ex rel 
Johnson v Robison, 94 NE.2d 151, 
406 111 280—People ex rel. Schlaeg- 
er v. Allyn, 65 N.E 2d 392, 393 Ill 
154—People ex rel Toman v. Pick¬ 
ard, 37 N E 2d 330, 377 Ill. 610- 
People ex rel Hellyer v Hendrick¬ 
son, 25 N.E 2d 507, 373 Ill 99- 
People ex rel. McGaughey v. Wil¬ 
son, 12 NB.2d 6, 367 Ill. 494- 
People ex rel. Harding v. Atwater, 
1 NB.2d 46, 362 Ill. 546—People 
ex rel. Wangelin v. Gillespie, 192 

N. E 664, 368 Ill 40—People ex rel 
Wangelin v. Wiggins Ferry Co., 191 
NE 296, 357 Ill. 173. 

Mont.—Investors Security Co. v. 

Moore, 127 P.2d 225, 113 Mont. 400 
T©x.—Sheppard v. Atlantic Pipe Line 
Co., Civ.App., 165 SW.2d 138, error 
refused—Hinkson v. Lorenzo Inde¬ 
pendent School Dist., Civ.App, 109 
S.W.2d 1008, error dismissed—Gon¬ 
zalez ▼. State, Civ.App., 81 S.W. 2d 
180. 

Wash.—American Smelting & Refin¬ 
ing Co. v. Whatcom County, 124 
P.2d 968, 1* Wash.2d 296. 
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over, the court will not undertake to correct mere 
mistakes or inadvertences with respect to valua¬ 
tion, 45 and it will not interfere with the opinion 
of taxing officers in fixing the value of property 
unless such arbitrariness or inequality enters into 
the assessment as to violate fundamental principles 
of taxation. 46 A taxpayer cannot base a suit to 
correct the assessor’s alleged excessive valuations of 
property for taxation on the claim that plaintiff is 


entitled to specific performance of the assessment 
made by agreement with the assessor. 47 

The powers of the court may, however, be in¬ 
voked successfully in a direct or collateral proceed¬ 
ing where the particular valuation complained of 
can be shown to have been made .illegally, 48 or 
fraudulently, maliciously, or in such an arbitrary 
and capricious manner as amounts to constructive 
fraud. 49 Fraud m the valuation of property can- 


45 . Ill —People ex rel Schmulbach 
v City of St Louis, Mo , 97 N.E 2d 
252, 408 Ill 491. 

Tex —State v Houser, 166 S W 2d 
968, 138 Tex. 28—Lamar County 
Elec Co-op Ass*n v Red River 
County, CivApp, 170 S W 2d 679 
Wash—British Columbia Breweries 
(1918) v King Countv. 136 P 2d 
870, 17 Wash 2d 437—Dexter Hor¬ 
ton Bldg Co v King County, 11G 
P.2d 607, 10 Wash 2d 186. 

46. Idaho—Winton Lumber Co v 
Kootenai County, 26 P 2d 124, 53 
Idaho*539 

Mala fldM purpose 

In order that courts, as such, may 
reverse or interfere with exercise 
of the taxing power, there must be a 
clear showing of arbitrary abuse of 
that power, amounting to a mala 
fldes purpose to disregard the prin¬ 
ciple of uniformity or of practical 
confiscation —Norfolk & W Ry Co 
v Board of Public Works, 21 SB.2d 
143, 124 WVa. 662 
Application to large class 

In order to warrant interference 
of courts on constitutional grounds 
in case of assessment of property 
of one person at full value and that 
of others at less than full value, it 
must appear that those whose duty 
it was to make assessment adopted 
rule or system of valuation which 
was designed to operate unequally 
and to violate fundamental constitu¬ 
tional principle, and that such rule 
had been applied, not solely to one in¬ 
dividual, but to large class of indiv¬ 
iduals —Lubbock Hotel Co v Lub¬ 
bock Independent School Dist, Tex 
Civ.App., 85 S.W 2d 776. 

Talues generally adopted 

Court cannot hold assessment for 
purpose of taxation erroneous unless 
out of line with values generally 
adopted in particular taxing district 
—Woodward v City of Staunton, 171 
SB 690, 161 Va. 671. 

47. Ark —Raef v Radio Broadcast¬ 
ing, 190 S W 2d 1, 209 Ark 263. 

48. Cal —Hershey v. Cole, 20 P.2d 
972, 130 Cal App 683 

Idaho—Anderson’s Red & White 
Store v Kootenai County, 216 P 2d 
815, 70 Idaho 260 

Ill —People ex rel McGaughey v 
Wilson, 12 N.B 2d 5, 367 Ill. 494- 
People ex rel. Wangelin v. Gilles¬ 
pie, 192 N E 2d 664, 368 Ill. 40. 


ND—Northern Pac Ry. Co v. State, 
299 NW. 696, 71 ND 93. 

Tex —Whelan v. State, Civ.App , 262 
SW.2d 271—Lamar County Elec 
Co-op. Ass’n v Red River County, 
CivApp, 170 S W2d 679 
Wash—Bellingham Community Ho¬ 
tel v Whatcom County, 121 P 2d 
336, 12 Wash 2d 237 
61 C.J p 856 note 76. 

Belief In law and equity 

Excessiveness of assessments so 
gross as to be unreasonable and 
therefore Invalid, illegal, and de¬ 
structive of taxpayer’s property 
rights. If sustained by proof, may be 
relieved against both in law and In 
equity—In re Lang Body Co., C.C A. 
Ohio, 92 F 2d 338, certiorari denied 
Hipp v Boyle, 58 S Ct 622, 303 US. 
C37, 82 L Ed 1097. 

Federal district court which found 
that assessments of state taxing au¬ 
thorities based on grossly excessive 
valuations were illegal and void 
could proceed to determine true cash 
value of property and amount of ad 
valorem taxes payable thereon, and 
could enjoin collection of excessive 
portion of tax on condition of pay¬ 
ment of just portion.—Parsons v De¬ 
troit & Canada Tunnel Co , DC Mich , 
15 F Supp 986. 

Inequality 

(1) Unequal valuation, in violation 
of constitutional rights, constitutes 
a ground for judicial relief against 
assessment—People ex rel McDon¬ 
ough v Grand Trunk Western R Co, 
192 NE. 646, 357 Ill. 493—61 C.J. p 
856 note 75 [a]. 

(2) Where taxing authorities in¬ 
tentionally and systematically assess 
property for taxation at less than its 
full value, a taxpayer is entitled to 
have assessment on his property re¬ 
duced to the same proportion of val¬ 
ue that is applied generally to simi¬ 
lar property—Hardin v Reynolds, 6 
SB 2d 328, 189 Ga. 534. 

(3) A tax assessment, which is in¬ 
equitable as compared with assess¬ 
ments on similar property, will be 
reduced to equitable basis, even 
though it is leBS than value of prop¬ 
erty assessed—Call v. Board of Re¬ 
view for Sioux City, 290 NW. 109, 
227 Iowa 1110 

(4) Before tax assessment can be 
changed on ground that it is inequi¬ 
table as compared to valuations of 
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similar and comparable properties in 
the same district, it must first be 
shown that there are such similar 
properties, and if there are none, no 
comparison can be made; but the 
taxpayer need not show both an ex¬ 
cessive valuation and an inequitable 
valuation in order to be entitled to 
relief.—Clark v Lucas County Board 
of Review, 44 NW.2d 748, 242 Iowa 
80. 

Statutory limitation on authority 
In reviewing valuation made by 
taxing authorities, court must pro¬ 
ceed with consciousness of express 
statutory limitation on judicial pow¬ 
er, as well as limitation imposed by 
distribution of power among the 
three departments of government by 
constitution.—Provident Sav. Bank & 
Trust Co. v. Tax Commission, 2 Ohio 
Supp. 268 

49. U S.—In re 168 Adams Bldg 
Corp, CCA.I1I, 106 F.2d 704, cer¬ 
tiorari denied Steinbrecher v To¬ 
man, 60 SCt. 378, 308 US 623. 84 
L Ed 520—Northern Pac Ry Co 
v. Adams County, D C Wash, 1 F 
Supp. 163, appeal dismissed, C.C.A, 
63 F.2d 1012 and Adams County v 
Spokane, P. & S. Ry. Co, 63 F 2d 
1008, reversed on other grounds 
Chicago, M.. St P & P R. Co. v 
Adams County, 72 F.2d 816. 

Colo—City and County of Denver v. 

Lewin, 105 P.2d 864, 106 Colo. 331 
III—People ex rel. Ingram v Was¬ 
son Coal Co., 85 NE2d 182, 403 
I1L 30—People ex rel. Rhodes v 
Turk, 63 N.E.2d 613, 391 Ill 424- 
People ex rel Tedrick v. Allied 
Oil Corp. of Illinois, 57 N E 2d 869. 
388 Ill. 219—People ex rel. Mc¬ 
Gaughey v. Wilson, 12 NE 2d 5, 
367 Ill. 494—People ex rel Wange¬ 
lin v Gillespie, 192 NB 664, 358 
Ill 40—Bistor v. McDonough, 181 
N E 417, 348 Ill. 624, certiorari de¬ 
nied 63 SCt. 90, 287 US. 641, 77 
LEd 555. 

Mich—Helin v. Grosse Pointe Tp. t 45 
N W 2d 338. 329 Mich. 396. 

NM—In re Blatt, 67 P.2d 293, 41 N. 

M. 269, 110 A.L.R. 656. 

N D —Northern Pac. Ry Co. v. State, 
299 N W. 696, 71 N.D 93. 

Tex.—State v. Houser, 156 S.W 2d 
968, 138 Tex 28—Lamar County 
Elec. Co-op, Ass’n v. Red River 
County, Civ.App., 170 S.W 2d 579— 
Hinkson v. Lorenzo Independent 
School Dist* Civ.App., 109 S.W.2d 
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not bt presumed, but must be proved by sufficient 
evidence. 50 The mere fact of overvaluation will 
not, of itself, establish fraud, 51 and warrant judicial 
interference with the determination of the assessing 
body. 52 In order that there be fraud, there must 
exist, on the part of the assessing officials, a con¬ 
scious failure to exercise that fair and impartial 
judgment which the law requires of them. 58 A 
valuation may be considered fraudulent where the 
assessment is so grossly excessive as to show that 
the assessing officers could not have been honest in 
their valuation; 54 and an excessive valuation of 
property knowingly and intentionally made by the 


assessor in violation of the constitutional hile of 
uniformity amounts to constructive fraud -subject¬ 
ing the assessment to judicial review without proof 
of actual fraud. 55 

In proceedings to review an assessment valua¬ 
tion, the courts, it has been held, cannot fix the 
value of the property, but can only determine wheth¬ 
er a valuation by the assessor was arbitrarily or un¬ 
reasonably made, 56 that is, judicial inquiry into a 
valuation arrived at by the assessor is restricted 
to a determination by the court as to whether the 
assessor performed the duties imposed on him by 
law. 57 Accordingly, in the event of a void assess- 


1008, error dismissed*—Nederland 
Independent School Dist. v. Carter, 
CivApp., 93 S W 2d 487, error dis¬ 
missed—Stevens v. City of El Paso, 
CivApp, 81 S.W 2d 149, error dis¬ 
missed 

Wash —British Columbia Breweries 
(1918) v King: County, 135 P.2d 
870, 17 Wash 2d 487—Bellingham 
Community Hotel v. Whatcom 
County. 121 P.2d 335, 12 Wash.2d 
237. 

Wis.—Wisconsin Gas & Electric Co. 
v. Wisconsin Tax Commission, 266 
N.W 186, 221 Wis. 487. rehearing 
denied 268 N.W. 121, 221 Wis. 487. 
61 C J p 856 note 76 
Refusal to eseraise judgment 

When taxing officials fraudulently, 
capriciously, or tyrannically refuse to 
exercise their judgment as to value 
of property for taxation by adopting 
system of valuation designed to op¬ 
erate unequally and violate funda¬ 
mental principle of constitution, 
equity will interfere.—Dexter Horton 
Bldg. Co. v. King County, 116 P.2d 
507, 10 Wash.2d 186 
Jurisdiction in equity 

The jurisdiction of a court to in¬ 
terfere with assessment of property, 
where valuation is clearly so exces¬ 
sive as to amount td legal fraud, is 
in equity, and court doerf not act un¬ 
til administrative functions have 
been performed.—Baumann V Shee¬ 
han, C.C.A.MO., 140 F 2d 747. 

50. Ill.—People ex rel. Johnson v 
Robison, 94 NJB.2d 151, 4Q6 Ill, 280 
—People ex rel. Schlaeger v. Al- 
lyn, 65 N E 2d 892, 398 I1L 154. / 

61 C.J. p 856 note 78. 

Proof must be dear in order to 
warrant interference by coutft.—Peo¬ 
ple ex rel Nash v.* Norton, 198 N.E 
129, 358 Ill. 272 

51. U S.—In re 168 Adams Bldg. 
Corp, CCA Ill., 105 F.2d 704, cer¬ 
tiorari denied Steinbrecher v To¬ 
man, 60 SCt 378, 308 U.S, 623, 84 
Lr.Bd. 520 

Colo,—City and County of Denver v. 

Lewln„ 1Q5 P 2d 854, 106 Colo. 831. 
Ill.—People ex rel. Schmulb&ch v. 
City of St. Louis, Mo., 97 N.E 2d 


252, 408 Ill 491—People ex rel. 
Johnson v. Robison, 94 N.E 2d 151, 
406 Ill 280 
61 C J. p 856 note 79. 

Gross excess 

Fraud is not established by mere 
showing of an overvaluation which 
might have resulted from mistake or 
error of judgment, but it must be 
made to appear that the assessment 
is so grossly excessive as to be en¬ 
tirely inconsistent with an honest 
exerclBe of judgment. 

U.S.—Baumann v. Sheehan, C.C.A. 
Mo., 140 F 2d 747. 

Tex.—Republic Ins. Co. v. Highland 
Park Independent School District, 
Civ.App, 123 S.W.2d 784, error dis¬ 
missed 125 S.W 2d 270, 188 Tex 
545. 

52. Tex.—State v. Houser. 166 S W. 
2d 968, 138 Tex. 28—Republic Ins 
Co. v. Highland Par£ Independent 
School District, Civ.APP., 123 S.W 
2d 784, error dismissed 125 S.W. 
2d 270, 133 Tex 646 

Wash—Dexter Horton Bldg. Co. v 
King County, 116 P.2d 507, 10 

Wash. 2d 186. 

Presumption of performance of duty 

Mere overvaluation of property for 
taxation by taxing officials, acting in 
good faith and in honest exercise of 
their Judgment, furnishes taxpayer 
no ground for relief, since such offi¬ 
cials are presumed to have done their 
full duty in fixing valuation of prop¬ 
erty.—Dexter Horton Bldg. Co. v. 
King County, supra. 

53. Tex.— Corpus Juris cited in 

Lubbock Hotel Co. v. Lubbock In¬ 
dependent School Dist., Civ.App., 
85 SW 2d 776, 778. 

61 C.J p 866 note 80. 

54. U.S —In re Chicago Rys, Co., C. 
A.U1, 175 F.2d 282, certiorari de¬ 
nied People of State of Illinois v. 
Sullivan, 70 S Ct 94, 338 U.S 850, 
94 LEd. 521—Baumann v. Shee¬ 
han, C.C.AMo, 140 F.2d 747— 
Adams County v. Northern iPac. 
Ry. Co., CC.AWash., 115 F.2d 768 
—Northern Pac. Ry. Co. v. Adams 
County, DC Wash., 1 F.Supp. 163, 

mo 


appeal dismissed, C.C A, 63 F 2d 
1012 and Adams County v Spokane, 
P. & S. Ry. Co, 68 F 2d 1008, re¬ 
versed on other grounds Chicago, 
M, St P & P R Co. V. Adams 
County, 72 F 2d 816. 

Colo—City and County of Denver v 
Lewln, 105 P.2d 854, 106 Colo. 331 
Ill.—People ex rel. Schmulbach \ 
City of St. Louis, Mo., 97 NE 2d 
252. 408 Ill. 491—People ex rel 
Johnson v. Robison, 94 N E 2d 151. 
406 Ill. 280—People ex rel. Rhodes 
v. Turk, 63 NE 2d 513, 391 Ill. 
424—People ex rel. McGaughey v 
Wilson, 12 N.E.2d 5, 367 Ill. 494- 
People ex rel. Harding v. Atw&te*. 
1 NE2d 46. 362 Ill 546 
Mont —Corcoran v State Board of 
Equalization. 154 P 2d 795, 116 

Mont. 499—Investors Security Co. 
v. Moore, 127 P.2d 226, 113 Mont 
400. 

Tex— Corpus Juris cited in Dallas 
County v. Dallas Nat Bank. 179 
S W 2d 288, 289, 142 Tex 439- 
Corpus Juris olted In Lubbock Ho¬ 
tel Co v. Lubbock Independent 
School Dist, CivApp,, 85 S W.2d 
776 , 778 

Wash.—Island County v. Calvin 
Phillips & Co., 80 P 2d 840, 195 
Wash. 265—Grays Harbor Pac. Ry 
Co. v. Grays Harbor County, 62 P. 
2d 1347, 188 Wash 484. 

61 C.J p 856 note 81. 

Lack of knowledge of true value 

If property is excessively overval¬ 
ued, whether intentionally or unin¬ 
tentionally, through lack of knowl¬ 
edge of true value, then fraud in law 
has been committed and judicial in¬ 
tervention is warranted—People ex 
rel. Hellyer v. Hendrickson, 25 N.E. 
2 d 507, 378 Ill. 99. 

55- Ill.—People ex rel. Tedrick v. 
Allied Oil Corp. of Illinois, 57 N.E. 
2d 859, 388 Ill. 219, 

56. Kan.—Hanrlick v. Board of 
Corners of Republic County, 88 P. 
2d IU1, 149 Kan. 667. 

57. Iowa.—Daniels v. Board of Re¬ 
view of Monona County, 62 N.W.2d 
1, 243 Iowa 406. 



84 C.J.S. 


TAXATION 


§S 562-568 


merit, the court cannot revalue and reassess property 
on findings made by the jury and awartJ judgment 
for taxes on the basis of such revaluation and re¬ 
assessment; 68 but in a suit for taxes, where the 
valuation by the taxing authority is not wholly void, 
and discrimination may be corrected by reducing the 
valuation according to a mathematical formula, and 
not by substituting the discretion of the court or 
jury for the discretion of taxing officers, a court 
of equity may make an equitable adjustment of 
values and taxes, 58 Taxpayers claiming fraud in 
the equalization of taxes within a county are not 
entitled, prior to assessment of the tax, to have 
valuations fixed by the county board of supervisors 
and state tax commission set aside 60 

Method of computation. Generally, the method 
which taxing officials employ in fixing the value 
of property is not subject to judicial inquiry if it 
results in a fair valuation being placed on all prop¬ 
erty, 61 and a taxpayer is not entitled to relief simply 
because the value of his property would be fixed 
substantially lower if computed by a different 
method, even if the court thinks such method pre¬ 
ferable to the one adopted by the taxing authority. 62 
In considering whether or not a valuation is ex¬ 
cessive, however, it is proper for the court to con¬ 
sider the methods by which the taxing authority 
reached its conclusion, 63 and it has been held that, if 
the taxing authority used a method which is illegal, 
arbitrary, or fundamentally wrong, its determination 
may be attacked and set aside. 64 According to other 
decisions, the mere fact that the method used by 
the assessing body is wrong will not justify setting 
aside the assessment where the valuation is not 


fraudulently excessive, 65 although \yhere the assess¬ 
ing body adopted manifestly erroneous methods of 
valuation resulting in gross overvaluation, the court 
will intervene and revalue the property. 66 The fail¬ 
ure of the assessing body to record the method 
employed in valuing property, or to enlighten the 
court as to such method, does not foreclose inquiry 
into the legality of the valuation. 67 

§ 563. - Setting Aside Assessment and 

Striking Tax from Roll 

Courts may set aside the decisions of assessing bodies 
If found to have been made without any authority of law. 

Courts may always inquire into the jurisdiction 
of the assessors and board of equalization, and set 
aside their decisions if found to have been made 
without any authority of law. 68 Before an assess¬ 
ment can be set aside appropriate proceedings must 
be brought, 69 and the evidence must sufficiently 
show the existence of the grounds warranting such 
action 70 Statutes authorizing a taxpayer's proceed¬ 
ing for the correction of errors discovered in the 
assessment roll do not authorize the court to set 
aside assessments duly made. 71 A judgment of the 
court decreeing ad valorem tax levies illegal, when 
final, removes from the tax rolls the portion of 
the tax representing the illegal levy, and correction 
of the rolls to conform to the judgment is unneces¬ 
sary. 72 

Actions to vacate assessments and the authority 
of the court in such actions to strike an invalid tax 
assessment from the roll are considered infra § 
584. 


68 . Tex—State v. Richardson, 84 
S W 2d 1076, 126 Tex 11. 

69. Tex —State v. Richardson, su¬ 
pra. 

60. Mich.—City of Birmingham v 
Board of Sup’rs of Oakland County, 
268 N W. 409, 276 Mich. 1. 

61. Ill—People ex rel Toman v 
Pickard, 37 N E 2d 330, 377 Ill 
610. 

Method not used by predecessor 

The fact that assessor employed a 
method or rule for valuing a class 
of property which was not used by 
his predecessor in valuing the same 
character of property would not jus¬ 
tify court in interfering with assess¬ 
ment.—People ex rel. Toman v. Pick¬ 
ard, supra. 

68 . Ind.—State Board of Tax Com’rs 
v. Chicago, M, ©t. P & P R Co, 
96 NE.2d 279, 121 Ind.App. 302. 

63. U.S —Adams County v North¬ 
ern Pac. Ry. Co., C.C.A.Wash, 116 
F.2d 768. 


64. Tex—State v Houser, 166 S.W. 
2d 968, 138 Tex. 28. 

65. U S.—Adams County v. North¬ 
ern Pac Ry. Co., C.C A.Wash , 116 
F 2d 768 

Wash—Grays Harbor Pac Ry Co v. 
Grays Harbor County, 62 P 2d 1347, 
188 Wash 484. 

66. Wash—Grays Harbor Pac. Ry. 
Co v. Grays Harbor County, su¬ 
pra. 

Constructive fraud 

Where it appears that assessor and 
board of equalization both adopted 
manifestly erroneous methods show¬ 
ing gross overvaluation of property, 
such acts amount to constructive 
fraud warranting court’s interfer¬ 
ence—L W Bl’nn Lumber Co v 
Los Angeles County, 14 P 2d 612, 216 
Cal 474, 84 ALU 1304. 

67. U.S—Northern Pac Ry. Co v. 
Adams County, DC.Wash, 1 F 

i Supp. 1C3, appeal dismissed, C.C 

mi 


A., 63 F.2d 1012 and Adams Coun¬ 
ty v Spokane, P & S. Ry Co, 63 
F2d 1008, re\ersed on other 
grounds Chicago, M , St P & P. R 
Co v. Adams County, 72 F.2d 816. 

68. US —In re Chicago Rys Co, C 
A Ill, 176 F.2d 282, certiorari de¬ 
nied People of State of Illinois v 
Sullivan, 70 S Ct 94, 338 US 860, 
94 LEd 521 

N/D —Corpus Juris cited In Northern 
Fuc Ry Co. v State, 299 N.W. 696, 
700, 71 ND 93 

61 C J. p 866 note 83. 

69. Colo—People v. Pitcher, 156 P 
812, 61 Colo. 149. 

61 C J p 86C note 84. 

70. Wash*.—Blumauer v. Mann, 130 
P 491, 72 Wash 429 

71. N.M.-—Morris v. State by State 
Tax Commission, 69 P 2d 924, 41 
NM. 385. 

73. Old—Vahlberg v. Porter, 59 P. 
2d 771. 177 Okl 380. 
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§ 564 , -Mode of Correction 

Under tome statutes, where the power to assess a 
tax exists, the only remedy for Illegal taxation la by 
appeal, but, where there is a want of power to assess, 
the taxpayer may pursue other remedies, as by invoking 
the aid of equity. 

Under some statutes, where the power to assess 
a tax exists, the only remedy for illegal taxation is 
by appeal, but, where there is a want of power to 
assess, the taxpayer may pursue other remedies, as 
by invoking the aid of equity. 73 A rule to show 
cause is not a proper procedure by which to strike 
down a tax assessment which is beyond the power 
of the taxing authority to make. 74 A taxpayer’s 
remedy for underassessment of other properties as 
compared with the assessment of the taxpayer’s 
property does not lie to relieve the taxpayer of the 
assessment against him. 76 Under statutes so pro¬ 
viding, the court, on a petition to ascertain delin¬ 
quent taxes due on real estate, may compel pay¬ 
ment of taxes found to be due as a condition of hold¬ 
ing the realty free and clear of tax liens. 76 

§ 565. - Assessment of Omitted Property 

a. In general 

b. Time to sue; limitations and laches 

c. Parties and process 

d. Pleading 

e. Dismissal 

f. Hearing and evidence; new trial 

g. Judgment and enforcement; costs 

a. In General 

The courts have no power to make an original assess¬ 
ment of omitted property unless authorized by statute. 
Assessment proceedings under some statutes can be 
maintained only where property has been omitted from 
assessment by the assessing officers and not where they 


84 C.J.S. 

have undervalued property or have committed errors of 
fact or law In Imposing an assessment. 

Although provision is made for the assessment of 
omitted property by assessors, as discussed supra 
§ 508, or by boards of review, supra § 521, the 
courts have no power to make an original assess¬ 
ment of omitted property 77 unless such authority 
is conferred by statute; 78 nor may the courts or¬ 
der the assessment of omitted property by way of 
injunctive relief where there is no necessity for 
such relief in order to prevent irreparable injury 79 
On the other hand, some statutes authorize a ju¬ 
dicial proceeding for the original assessment of 
omitted property, and such statutes should be liberal¬ 
ly construed 80 The proceeding m some jurisdic¬ 
tions is said not to be an action or special proceed¬ 
ing but is simply a supplemental means provided 
for assessing omitted property. 81 While the court 
acts ministerially in assessing the property, 82 it acts 
judicially in determining whether it is subject to 
assessment. 83 Some statutes authorize the attach¬ 
ment of property omitted from assessment. 84 

Where the statute provides the remedy for assess¬ 
ing omitted property, the proceeding is maintainable 
only where the property sought to be assessed has 
been omitted by the regular assessing officers, 85 and 
not where the assessors placed too low a valuation 
on the property, 86 and the state may not recover 
claimed back taxes on the ground of alleged errors 
of fact or law by the assessing board in imposing 
an assessment. 87 However, it is immaterial how 
little property wa9 omitted, 88 or whether the omis¬ 
sion was due to the fault of the taxpayer or assess¬ 
ing authorities. 89 

Venue. An action to assess omitted property must 
be brought in the court designated by statute. 90 


TAXATION 


78. Pa,—Pennsylvania Turnpike 
Commission v. Bedford County, 47 
Pa.Dlst ft Co. 496, 

74. Pa.—Pennsylvania Turnpike 
Commission v. Bedford County, su¬ 
pra. 

75. Md.—State Tax Commission v. 
Chesapeake ft Potomac Tel. Co. of 
Baltimore City, 66 A.2d 477, 193 
Md 222. 

78. Va—Brophy v. Commonwealth, 
114 S B. 782, 134 Va. 250. 

77. N.C.—Henderson County v. 
Smyth, 5 S E 2d 136, 216 NC. 421. 

61 C.J. p 867 note 92 

Mandamus proceeding to compel as¬ 
sessment of omitted property see 
Infra ft 581. 

Review by court of assessment by 
board or officer of omitted proper¬ 
ty, as In tax ferret proceedings, 
see supra fft 548-669. 


78. N C —Henderson County v. 
Smyth, supra 

61 C J p 867 note 94 

79. WVa.—Backus v. Abbot, 69 S 
E 2d 48. 

80. Ky—Commonwealth v Bing¬ 
ham’s Adm'r, 223 S.W. 999, 188 Ky 
616 

61 C J p 857 note 95 

81. Ky.—Commonwealth v. Leslie 
County, 191 S W. 657, 174 Ky 10. 

61 C.J. p 857 note 96. 

88 . Ky.—Stearns Coal ft Lumber Co 
v. Commonwealth, 179 S.W 1080, 
167 Ky. 61 
61 C.J. p 857 note 97. 

83. Ky.—Stearns Coal ft Lumber Co 
v. Commonwealth, supra, 

61 C.J. p 857 note 98. 

84. Ky.—Commercial Credit Co. v. 
Martin, 122 S.W.2d 135, 275 Ky 

548. 


Specific attachment 

The word “attachment” in statute 
authorizing an attachment of proper¬ 
ty omitted from assessment meant a 
specific attachment and not a gener¬ 
al order of attachment —Commercial 
Credit Co. v. Martin, supra, 

85. Ky.—Millett’s Ex'r v Common¬ 
wealth, 211 S.W 562, 184 Ky. 193. 

61 C.J. p 857 note 99. 

86. Ark —State v. Kansas City ft M. 
Ry. ft Bridge Co., 153 S.W. 614, 106 
Ark 248. 

61 CJ, p 857 note 1. 

87. Miss.—-Gully v. Mississippi Val¬ 
ley Co, 180 So. 745, 181 Miss 669 

88. Ky.—Hillman Land & Iron Co. v 
Commonwealth, 146 S W. 776, 148 
Ky 331. 

89. Ky.—Commonwealth v Bing¬ 
ham's Adm’r, 223 S W. 999, 188 Ky 
616. 

90. Ky.—Commonwealth v. Chase- 
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Existence of, or recourse to, other remedies . 
Where a board of supervisors fails to assess prop¬ 
erty listed with it, the revenue agent may bring the 
proceeding to assess it as omitted property notwith¬ 
standing the existence of a statutory appeal from 
the board to a designated court. 91 

Conditions precedent. Unless required by statute 
a sheriff suing on behalf of the state to assess 
omitted property need not secure the approval of 
the supervisor of revenue agents. 92 

b. Time to Sue; Limitations and Laches 

An action to assets omitted property must be com¬ 
menced within the time prescribed by statute. 

An action to cause the listing and assessment of 
property omitted must be begun within the time 
prescribed by statute. 93 The statute begins to run 
when the property may be assessed as omitted. 94 
Where the proceeding is brought on behalf of the 
state, general statutes of limitations are applicable 
where made so by statute. 95 In the absence of con¬ 
stitutional prohibition the legislature may fix a cer¬ 
tain date as the time after which no action may be 
brought to assess omitted property which is listed 
as of the particular date, 96 but the statute is in¬ 
applicable to proceedings begun before such date 97 

c. Parties and Process 

A proceeding to assess omitted property may be in¬ 
stituted only by such officers as are designated by stat¬ 
ute, in the name of the state, since the state is the real 
party in Interest. 

Where provided by statute, sheriffs 98 or revenue 
agents 99 may institute the proceeding to assess 
omitted property in the name of the state. The 
state is the real party in interest, 1 and such officers 
act as agents for the state. 2 The proceedings must 


be brought by the officers designated by statute, 3 es¬ 
pecially where such officers are liable to defendant 
for costs if he is successful. 4 A taxpayer who, on 
making a tax return, discovers that taxable prop¬ 
erty of others was not duly assessed, with the result 
that his taxes will be substantially increased, may 
in an appropriate proceeding require the assessing 
officers to do their duty. 5 If proceedings to assess 
omitted property are not brought by the proper 
party as relator, defendant will not be required to 
make any defense. 6 

Intervention . Neither a county nor anyone else 
may intervene in a proceeding brought on behalf of 
the state by a designated officer to assess omitted 
property. 7 

Summons . Where the statute directs that the 
clerk of court shall issue a summons to the owner to 
show cause why the property should not be as¬ 
sessed, the clerk must obey the mandate of the 
statute, 8 notwithstanding the statement filed by the 
officer instituting the proceeding may be insufficient 
in describing the property. 9 

d. Pleading 

Where statutes provide that in a proceeding to assess 
omitted property by a court the designated officer shall 
file a statement, such statement must sufficiently allege 
that certain property is omitted, and that the property 
is subject to assessment in the county where suit is filed 

Where statutes provide that in a proceeding to 
assess omitted property by a court the designated 
officer shall file a statement, such statement must 
sufficiently allege that certain property is omitted, 10 
and that the property is subject to assessment m 
the county where suit is filed. 11 The provisions of 
the statutes requiring the statement to describe the 
property and value thereof are mandatory, 12 and 


peake & O. Ry. Co., 186 SW. 164, 
170 Ky. 486. 

61 C J. p 867 note 6. 

91. Ky—Commonwealth v. Bing¬ 
ham’s Adm’r, 223 S.W. 999, 188 Ky 
616 

99. Ky -—Commonwealth v. Hark- 
ness* Adm’r, 206 S.W. 787, 181 Ky. 
709. 

61 C J. p 867 noteS. 

93. Ky.—Citizens’ Nat. Bank v. 
Commonwealth, 80 SW. 479, 118 
Ky. 61, 26 Kyi,. 2264. 

61 C.J. p 858 note 10. 

94. Ky.—Commonwealth v. Citizens* 
Nat Bank, 80 S.W. 168, 117 Ky. 
946. 

95. Ky —Citizens’ Nat. Bank v 
Commonwealth, 80 S.W. 479, 118 
Ky. 61, 26 Ky.L. 2264. 

61 C J p 858 note IS. 


99. Ky —Commonwealth v Hemin- 
gray’s Ex’r, 215 SW 69, 185 Ky 
393. 

61 C.J. p 858 note 14 

97. Ky —Commonwealth v. Hemin- 
gray’s Ex’r, supra. 

98. Ky—Commonwealth v. Citizens’ 
Nat Bank. 80 S.W. 158, 117 Ky 
946. 

99. Ky.—Commonwealth v. Colum¬ 
bia Trust Co, 173 S.W. 386, 162 Ky. 
826. 

1. Ky —Commonwealth v. Leslie 
County, 191 S W 657, 174 Ky. 10. 

61 C J. p 858 note 21 

9. Ky.—Commonwealth v. Helm, 173 

5 W. 389, 163 Ky. 69. 

3. Ky.—Commonwealth v. Leslie 
County, 191 S.W. 657, 174 Ky 10 

61 C J p 858 note 23. 

4. Ky—Commonwealth v, Helm, 173 

6 W. 389, 163 Ky. 69. 
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5. Fla—Hackney v McKenney, 151 
So 624, 113 Fla, 176 

8. Ky.—Commonwealth v Colum¬ 
bia Trust Co, 173 SW 386, 162 
Ky. 825. 

7. Ky —Commonwealth v Leslie 
County, 191 S.W. 657, 174 Ky 10 

8 . Ky.—Fleming v. Sinclair, 58 SW 
370, 22 Ky.L. 499. 

9. Ky—Fleming v. Sinclair, supra, 

10. Ky —Commonwealth v Louis¬ 
ville & N, R Co., 160 SW. $7, 149 
Ky. 829, 

61 C.J. p 858 note 33. 

11. Ky —Northwestern Mut. Life 
Ins. Co. v. Commonwealth, 175 S 
W. 337, 164 Ky 266. 

61 C.J. p 858 note 34. 

19. Ky—Commonwealth v Glover, 
116 SW 769, 132 Ky. 588. 

61 C.J. p 858 note 35. 
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the statement must describe the property sufficiently 
in view of the purposes of the statute. 18 The state¬ 
ment must sufficiently allege, under statutory direc¬ 
tion, the name and place of residence of the owner, 
his agent or attorney, or person in possession of 
the property. 14 Where the property is held by a 
person as agent, bailee, or in some fiduciary capa¬ 
city, the statement must set out m a general way 
facts showing the liability of such person for tax 
on the property. 15 

Verification . In the absence of statutory regula¬ 
tion the statement need not be verified. 16 

e. Dismissal 

Statutory provisions providing for the dismissal of 
tax proceedings which are not prosecuted within a cer¬ 
tain time are remedial and are to be construed liberally. 

Under some statutes tax proceedings to assess 
omitted property which are not prosecuted within a 
certain time are subject to dismissal 17 Such stat¬ 
utes are remedial, 18 and are to be construed liberal¬ 
ly. 19 They are constitutional, 20 although the rev¬ 
enue agent might have become entitled to certain 
compensation had the proceeding been successfully 
prosecuted. 21 The purpose of such statutes is to 
make the revenue agents diligent m the prosecution 
of cases. 22 

f. Hearing and Evidence; New Trial 

In a proceeding to assets omitted property there Is 
no right to trial by Jury. It will be presumed that offi¬ 
cers performed their duty in assessing property, and the 
burden Is on the state or city bringing the proceeding to 
show that certain property was omitted. Where an 
appeal Is provided for, a new trial may not be granted. 

In a proceeding to assess omitted property there 
is no right to a trial by jury in the absence of stat¬ 
utory authority. 23 


Evidence . It will be presumed that the taxpayer's 
list’is correct, 24 and that the officers performed their 
duty in assessing property, 25 and the burden is on 
the state or city bringing the proceeding to show 
that certain property was improperly omitted. 26 
Items not specifically assessed will be presumed to 
have been omitted. 27 When the state shows that 
the taxpayer omitted such property from his re¬ 
port or list, the burden is on him to show that the 
property was properly omitted from the assessment 
roll. 28 So, the burden is on the taxpayer to show 
that, notwithstanding the alleged omission, the as¬ 
sessors assessed such omitted property on informa¬ 
tion gathered from sources outside of the report. 29 
Where the state seeks to prevent a dismissal for 
failure to prosecute in due time, it has the burden 
of proving that the delay was caused by defendant, 
within the terms of the statute. 30 Competent and 
relevant evidence is admissible m the proceeding. 31 
Under statutory authority, the revenue agent has 
the right to examine the taxpayer to prove owner¬ 
ship of property and its omission from assess¬ 
ment. 32 

New trial. Where the statute provides for an ap¬ 
peal from an assessment of onntted property by a 
court, a new trial may not be granted. 33 

g. Judgment and Enforcement; Costs 

Where It appears to the court that taxable property 
Is omitted from assessment, It should enter an order 
fixing its value, and, if the property la not liable, the 
court should make an order to that effect. 

Under some statutes if it appears to the court 
that the property is liable for taxation and has not 
been assessed, the court should enter an order fix¬ 
ing the value, and if not liable should make an or- 


13. Ky.—Commonwealth v. Glover, 
supra. 

61 C.J. p 858 note 36. 

14. Ky.—Commonwealth v. Tabbs 
Storage Warehouse & Freight 
Transfer Line, 160 S.W. 625, 160 
Ky. 465 

61 C.J. p 858 note 37. 

16* Ky.—Commonwealth v. Green, 
150 SW. 353, 160 Ky. 839. 

18* Ky.—Commonwealth v. Glover, 
116 S W. 769, 132 Ky 588. 

17- Ky—Commonwealth v. Schmidtt, 
176 SW 1166, 166 Ky. 351—Com¬ 
monwealth v. Ewald Iron Co., 164 
S.W. 931, 163 Ky. 116. 

61 C.J. p 869 note 41. 

18* Ky.—Wood Oil Co. v. Common¬ 
wealth, 244 S.W. 429, 196 Ky. 196. 

18. Ky.—Wood Oil Co, v. Common¬ 
wealth, supra. 

61 C.J. p 859 note 4& j 


20 . Ky —Commonwealth v. Ewald 
Iron Co., 154 S.W 931, 163 Ky. 116. 

21. Ky.—Commonwealth v. Ewald 
Iron Co., supra. 

22 . Ky.—Commonwealth v. Schmidtt, 
176 S.W. 1166, 165 Ky. 361—Com¬ 
monwealth v. Ewald Iron Co., 154 
S W. 981, 153 Ky. 116. 

23. Ky.—Commonwealth v. Leslie 
County, 191 SW. 667, 174 Ky. 10- 
Steams Coal & Lumber Co. v Com¬ 
monwealth, 179 S W. 1080, 167 Ky 
51. 

24. Ky.—Muir v. Commonwealth, 14 
Ky.L. 478. 

25. Ky.—Commonwealth v. Ameri¬ 
can Tobacco Co., 96 S.W. 466, 29 
Ky.L. 745. 

26. Ky.—Commonwealth v. Louis¬ 
ville Gas & Electric Co., 128 S.W. 
2d 778, 278 Ky. 466. 

61 C.J. p 859 note 57. 
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27. Ky —Commonwealth v. Ken¬ 
tucky Heating Co., 196 S.W 459. 
176 Ky. 35, reheard 203 S W. 538, 
180 Ky. 607. 

28. Colo—McGuire v. Schwarts, 73 
P.2d 389, 101 Colo. 310. 

29. Ky.—Commonwealth v. Louis¬ 
ville Gas & Elec. Co., 128 S.W.2d 
778, 278 Ky. 466. 

61 C.J. p 869 note 60. 

30. Ky.—Commonwealth v. Schmidtt, 
176 S.W. 1166, 165 Ky. 351. 

31. Colo—McGuire v. Schwartz, 73 
P 2d 389, 101 Colo. 810. 

32. Ky —Commonwealth v. Ken¬ 
tucky Heating Co., 196 S.W. 459, 
176 Ky. 36, reheard 203 S.W. 538, 
180 Ky 607. 

33. Ky —Stearns Coal & Lumber Co 
v. Commonwealth, 174 S W. 771, 163 
Ky. 887—Commonwealth v. Adams 
Express Co., 98 S.W. 288, 124 Ky. 
85. 
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der to that effect.? 4 While the statute requires a 
statement or pleading containing the value, as well 
as a description, of the property sought to be as¬ 
sessed, as discussed supra subdivision d of this sec¬ 
tion, the court is not confined to the valuation al¬ 
leged. 36 If the court finds that the property is 
omitted, it should assess the property and certify 
it in accordance with the statute. 36 Where there 
is no proof that certain property is omitted, there 
is no error in not assessing such property. 37 An or¬ 
der of the court which determines that the taxpayer 
is not the owner of the property determines that 
the property is not liable to assessment 38 An order 
that certain of the property listed in the statement 
is omitted property implies that the residue is not 
omitted. 39 Since the proceeding is only for the 
purpose of assessing omitted property, as discussed 
supra subdivision a of this section, the court may 
not, in addition to assessing omitted property, re¬ 
assess property listed at an undervaluation. 40 

Correcting and vacating judgment. The court 
may at the same term correct its judgment to con¬ 
form to the facts. 41 The court may vacate a judg¬ 
ment on the general statutory ground of fraud, 42 
or on the ground of casualty or misfortune of the 
taxpayer. 43 While a new trial will be denied 
where the statute regulating the proceeding to 
assess omitted property provides for an appeal, as 
discussed supra subdivision f of this section, the 
right of appeal does not preclude the court vacating 
its judgment. 44 

Appellate review of the judgment of the court 
in a proceeding to assess omitted property is con¬ 
sidered infra § 566. 

Conclusiveness of judgment. The omission of 
property from assessment in a given year gives rise 
to a single cause of action, 46 and a judgment in a 


proceeding to assess omitted property of a particular 
year ordinarily is conclusive as to all parties, 46 es¬ 
pecially where the statute provides that the judg¬ 
ment of the court shall have the same force and 
effect as the judgment of the court in civil cases. 47 
The judgment is a bar to a subsequent proceeding 
to assess property omitted from the court's assess¬ 
ment. 48 Where there has been a failure of the peti¬ 
tion or statement to describe specifically the prop¬ 
erty, the judgment of a former proceeding to assess 
omitted property is not void so as to avoid its con¬ 
clusiveness in a subsequent proceeding where the 
statute requiring a description is merely directory. 49 

Enforcement. After the court assesses the prop¬ 
erty it is the duty of the collector to collect the 
taxes just as if the assessment had been made by 
the assessor. 60 

Costs. Under statutes so providing the officer in¬ 
stituting proceedings to assess omitted property is 
liable on his official bond to defendant for all costs 
incurred by him if the property is not liable to 
taxation 61 

§ 566, Appeal from Assessment 

a. In general 

b. Existence of, ©r recourse to, other 

remedies 

c. Grounds and scope of appeal 

d. Time of taking appeal 

e. Persons entitled and parties 

f Proceedings for appeal 

g Pleading 

h Hearing 

i. Evidence 

j. Determination and relief 

k. Further appeal 


34. Ky—Commonwealth v Heed. 89 
SW 294. 121 Ky. 432, 28 Ky.L. 381. 

61 C.J. p 869 note 69. 

36. Ky.—Bingham's Adm’r v. Com¬ 
monwealth, 261 S W. 936, 199 Ky. 
402—Boyd v. Commonwealth, 149 S 
W. 914, 149 Ky 656. 

36. Ky.—Commonwealth v. Ken¬ 
tucky Heating Co., 203 S W. 638, 
180 Ky 607. 

61 C.J. p 859 note 72. 

37. Ky.—-Commonwealth v. B. F. 
Avery ft Sons, 174 S.W. 518, 163 
Ky. 828. 

38. Ky.—Commonwealth v. Heed, 89 
S.W. 294, 28 Ky.L. 381. 

39. Ky —Commonwealth v. Church¬ 
ill, 115 S,W. 169, 131 Ky. 251. 


40. Kv.—Millett’s Ex’r v Common¬ 
wealth, 211 SW. 562, 184 Ky. 193. 

41. Ky —Commonwealth v Tabbs 
Storage Warehouse & Freight 
Transfer Line, 150 S.W. 525, 150 
Ky 465. 

48. Ky.—Commonwealth v. Helm, 
173 S W 389, 163 Ky. 69. 

43. Ky,—Commonwealth v. Weis- 
slnger, 136 S.W. 875, 143 Ky 368 

44. Ky —Commonwealth v. Weis- 
singer, supra. 

45. Ky.—Commonwealth v. U. S 
Trust Co., 117 S.W. 314—Common¬ 
wealth v. Bacon, 102 SW. 839, 126 
Ky. 30. 81 Ky.L. 472. 

46. Ky —Commonwealth v. Helm, 
188 SW. 502, 169 Ky. 194—Com¬ 
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monwealth v. Bacon, 102 S.W. 839, 
126 Ky. 30. 31 Ky.L. 472. 

47. Ky-—Commonwealth v. Hark- 
ness’ Adm'r, 205 SW 787, 181 Ky 
709—Couty v. Bosworth, 169 S W. 
742, 160 Ky. 812. 

48. Ky.—Commonwealth v. Church¬ 
ill, 115 SW. 189, 131 Ky. 251- 
Commonwealth v. Bacon, 102 SW. 
839, 126 Ky. 80, 81 Ky.L. 472. 

49. Ky —Kentucky Union Co. v 
Commonwealth, 198 SW. 46, 177 
Ky. 746—Commonwealth v. Helm, 
183 S.W. 502, 169 Ky. 194. 

50. Ky.—Commonwealth v. South¬ 
ern Pac. Co., 156 S.W. 865, 154 Ky. 
41. 

51. Ky.—Commonwealth v. Crume, 
133 SW. 1161, 142 Ky. 180. 

61 C.J. p 860 note 96 a. 
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a. In General 

Generally, an appeal from an aeaessment does not 
lie, unleee a statute provides for such an appeal. 

Generally, an appeal from an assessment does 
not lie, 52 unless a statute provides for such an 
appeal 53 Where omitted property is assessed by 
a court, an appeal lies where given by statute. 64 An 
appeal will also lie under statutory authority from 
an assessment of capital stock. 55 Under some stat¬ 
utes, the provisions for appeal provide an exclusive 
remedy in so far as an aggrieved taxpayer is con¬ 
cerned. 66 

An appeal from an assessment has been said to be 
a special proceeding. 67 Jurisdiction of the court 
in equity to review an assessment of property by the 
tax commission may be exercised on principles ap¬ 


plicable in equity, in the absence of statutes which 
confine such jurisdiction to some certain course. 68 
A motion to strike off a tax assessment may not be 
considered an appeal from the assessment. 59 When 
the appeal is taken from the assessment by the tax 
commission, the commission must certify the assess¬ 
ment to the tax assessor for collection on the basis 
of the valuation of the preceding year and not on 
the basis of the valuation from which the appeal was 
taken. 60 

Consent judgment . Ordinarily, no appeal lies 
from a consent judgment of a court assessing 
omitted property. 61 

b. Existence of, or Recourse to, Other Remedies 

An appeal from an assessment will not lie where 


52. N.D —Northern Pac Ry Co v. 
State, 299 NW. 696, 71 N D. 93. 

61 C.J. p 860 note 2. 

Appeal from decision of reviewing 
board or officer see supra g 548. 

53. Conn —Torrington Co. v. Hack- 
ett, 200 A 338, 124 Conn. 403. 

Neb.—Swanson v Board of Equaliza¬ 
tion of Fillmore County, 6 N W 2d 
777, 142 Neb 506. 

Pa,—In re Seldl, 18 A2d 524, 143 Pa, 
Super. 639—Appeal of Crawford, 
19 Pa.Dist & Co. 147. 

Wash.—State ex rel Orabb v. din¬ 
ger. 82 P 2d 865, 196 Wash. 308. 

61 C.J. p 860 note 5. 

Correction of return 

The provision of the Tax Act gov¬ 
erning appeal from imposition of tax 
contemplates appeal where, subse¬ 
quent to payment of tax based on 
original return filed by taxpayer, tax 
commissioner, on examination pre¬ 
scribed by the act, has so corrected 
return as to call for payment of ad¬ 
ditional tax, and has given required 
notice.—Torrington Co. v. Hackett, 
200 A. 338, 124 Conn. 408. 

Pinal judgment 

Under evidence showing quarterly 
court’s judgment assessing taxes was 
properly signed and had become final 
when judge undertook to set it aside 
by crossing it out, judgment was 
valid and appealable.—Kentucky Riv¬ 
er Coal Corporation v. Knott County, 
54 S.W 2d 377, 245 Ky. 822. 

Abatement proceedings 

(1) Under some statutes, a person 
aggrieved by the refusal of the as¬ 
sessors to abate a tax is given the 
right of appealing to the superior 
court.—Sears v. Inhabitants of Town 
of Nahant, 102 N.E. 491, 215 Mass. 
234, Ann.Cas 1914C 1296—61 C.J. P 
860 note 5 [b]. 

(2) Tax abatement proceedings, al¬ 
though in the nature of an action of 
law, are regulated by statute, and 
procedural rules in common-law ac¬ 


tions are inapplicable—Hamilton 
Mfg Co v City of Lowell, 175 NE 
73, 274 Mass 477, 74 ALH 1213— 
61 CJ p 896 note 5 [b] (1) 

(3) An application for the abate¬ 
ment of taxes is not a contract ac¬ 
tion —Trustees of Thayer Academy 
v Board of Assessors of Braintree, 
122 N.E. 410, 232 Mass. 402. 

Judicial function 

(1) Authority of courts to enter¬ 
tain appeals with respect to assess¬ 
ments against taxpayers and abate¬ 
ment of tax by selectmen is judicial 
function, since rights of litigants are 
sole consideration —In re Opinion of 
the Justices, 179 A 357, 87 NH. 492 

(2) Appeal from atate board of 
equalization to supreme court is ju¬ 
dicial and not administrative, and it 
is appropriate subject for exercise of 
judicial power of supreme court.— 
In re Assessment of Kansas City 
Southern Ry. Co., 33 P.2d 772, 168 
Okl 495. 

Court of reoord 

Under statute, the tax appeal court 
has been raised to the dignity of 
a court of record clothed within the 
sphere of its duties and functions 
with all the power and authority of a 
circuit judge at chambers.—In re 
Taxes Bishop Estate, 33 Hawaii 149 

Temporary injunction 

On appeal to circuit court from as¬ 
sessments by state tax commission 
of property of public utility in re¬ 
ceivership under appointment by fed¬ 
eral court, error, if any, in granting 
receivers temporary injunction, was 
held not prejudicial to commission.— 
State v. Mobile & O. R. Co., 154 So. 
91, 228 Ala. 533. 

Right of appeal held not withdrawn 
by statute 

N.J.—Jersey City v. Kelly, 47 A.2d 
354, 134 N.J. Law 239. 

54. Ky.—Commonwealth v. Lexing- 
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ton Roller Mills Co., 104 SW 318, 
31 Ky L 924 
61 C J p 861 note 10. 

Appeal from assessment of omitted 
property by board or officer see su¬ 
pra 95 647-559 

55. Md —Seaboard Commercial 
Corp. v. State Tax Commission, 29 
A 2d 294, 181 Md 234. 

61 C J. p 861 note 11. 

56. Ky—Reeves v. Jefferson Coun¬ 
ty, 245 S W2d 606 

Petition for abatement of tax, in 
nature of appeal, after refusal of 
assessor to grant abatement, has 
been held to be the only proper rem¬ 
edy for excessive valuation or ex¬ 
cessive tax —Central Nat. Bank v 
City of Lynn, 156 N.E. 42, 259 Mass 
1—61 C J. p 897 note 14. 

57. Colo.—Fellows v. Grand Junc¬ 
tion Sugar Co , 242 P. 635, 78 Colo 
393. 

58. Ala.—State v. Mobile & O. R 
Co, 154 So. 91, 228 Ala. 533. 

Property in receivership 

Circuit court was held not to have 
jurisdiction over property of publn 
utility in receivership under appoint¬ 
ment by federal court, on appeal to 
circuit court from assessments of 
property by state tax commission 
—State v. Mobile & O R Co., supra 

59. Pa.—Pennsylvania Turnpike 
Commission v. Bedford County, 47 
Pa.Dist. & Co. 496 

80. Ala.—State v. Mobile & O. R. 
Co., 154 So. 91. 228 Ala. 533. 
Where two appeals were pending 
in circuit court from assessments of 
public utility property by state tax 
commission for two successive years, 
proper course was to assess and pay 
on same valuation as was applicable 
pending appeal from first assess¬ 
ment.—State v. Mobile & O. R. Co, 
supra. 

61. Ky.—Commonwealth v. Helm, 
173 S.W. 389, 163 Ky. 69. 



84 C.J.S. 


TAXATION 


§ 566 


Another remedy In the flret Inetenoe le provided by 
etatute. 

Ail appeal from an assessment will not lie where 
another remedy in the first instance is provided by 
statute. 62 Thus, an appeal will not lie where the 
taxpayer has failed to appear and make objections 
before the assessing officers, 63 or has failed to 
prosecute administrative remedies available to him. 64 
An appeal is not abandoned merely because of a 
subsequent bill to restrain the collection of the 
tax. 66 

c. Grounds and Scope of Appeal 

Where the statute so provides, an appeal to the 
court may be taken where the assessment or the tax It¬ 
self Is illegal, where property Is overvalued, where the 
assessment is manifestly excessive, fraudulent, or op¬ 
pressive, or where the property is exempt from taxation. 

Where the statute so provides, an appeal to the 
court designated may be taken where the assess¬ 
ment or the tax itself is illegal , 66 where there is an 
alleged overvaluation , 67 where the assessment is 
claimed to be manifestly excessive, fraudulent, or 
oppressive , 68 or where it is claimed that appellant 
is not the owner of the property . 69 An appeal may 
also be taken on the ground that the property is 
exempt from taxation , 70 and, if the taxpayer shows 
that all or a substantial part of the property as¬ 
sessed is exempt, he may obtain a proportionate 
abatement . 71 Under some statutes, the taxpayer 
has the right of appeal from the original assess¬ 
ment as published by the taxing body and also the 
right to challenge the equalization factor ultimately 

62. Pa.—In re Philadelphia Co, 60 
A 93. 210 Pa. 490 

63. Md.—State Tax Commission v. 

Commissioners of Baltimore Coun¬ 
ty, 114 A. 717, 138 Md 668. 

Pa.—In re Philadelphia Co., 

93, 210 Pa. 490. 

64. N.D.—Goodman v, Christensen, 

300 N.W 460, 71 N.D. 306, followed 
In Raatz v Sand, 300 N.W. 467, 71 
ND. 320. 

Pa.—In re Courlaender’s Estate, 18 
A 2d 494, 143 Pa Super 476—In 
re Susquehanna Collieries Co., 30 
PaDist. Sc Co. 681, 44 Dauph Co 
263—Appeal of Shamokln Dress 
Co., Com.Pl., 21 Northumb.Leg J 
264. 

66 . Pa—Laymen's Week-End Re¬ 
treat League of Philadelphia v. 

Butler, 88 Pa.Super. 1. 

66 * Mass.-—Trustees of Thayer 
Academy v. Board of Assessors 
of Braintree, 1 22 N.E. 410, 282 
Mass. 402, 

61 C J. p 898 note 17. 

67. Mass.—-Sullivan v. Boston, 84 N. 

E. 442, 198 Mass. 119. 


used by such body if it was improperly calculated or 
applied . 72 In some cases an appeal lies only from 
the question whether the property is liable to as¬ 
sessment . 73 

An appeal may be taken from an assessment on an 
improvement of realty without questioning the as¬ 
sessment on the land. 74 The owner of several 
parcels of real estate, one parcel of which is 
excessively assessed, will have a right to appeal for 
an abatement for it, even though the other dis¬ 
tinct parcels are assessed at less than their proper 
valuation; 76 but, where the question is whether 
an assessment of a parcel of real estate, including 
both land and the structures thereon, is excessive, 
the component parts on which that single assessment 
is laid, each arc open to inquiry and revision by the 
court to determine the excessiveness of such assess¬ 
ment 76 

Inequality. In some jurisdictions the mere fact 
that other property m the same vicinity has been 
assessed for a smaller sum is no ground to set aside 
an assessment where the assessment is in good faith 
and other property in general has not been assessed 
at a lower rate 77 

d. Time of Taking Appeal 

There must be a compliance with statutes regulating 
the time within which an appeal from an assessment 
should be taken. 

There must be a compliance with statutes regulat¬ 
ing the time within which an appeal from an assess¬ 
ment should be taken . 78 The appeal must be taken 

71. Mass —Milford Water Co v 
Hopklnton, 78 NE 461, 192 Mass 
491—All Saints Parish v. Brook¬ 
line, 59 NE. 1003, 178 Mass 404, 

62 LR A. 778. 

72. Ill —People ex rel Little v. Col¬ 
lins. 63 N.E 2d 863, 386 Ill. 83 

73. Ky.—Commonwealth v. Chesa¬ 
peake, etc., R. Co, 117 SW. 287, 
131 Ky. 661 

61 C.J. p 861 note 22. 

74. N J —Rolffs v. Springfield Tp , 

63 A 2d 297, 26 NJMisc. 326. 
76. Mass —Boston & A R R v 

City of Boston, 176 NE 740, 275 
Mass 133—Massachusetts General 
Hospital v Inhabitants of Bel¬ 
mont, 131 NE 72, 238 Mass 390 

76. Mass —Massachusetts General 
Hospital v. Inhabitants of Bel¬ 
mont, supra. 

77. Hawaii.-—In re Swain's Taxes, 
29 Hawaii 188. 

61 C J p 861 note 23. 

73. Ark.—Graysonla, Nashville St 
Ashdown R. Co. v Arkansas Corp 
Commission, 151 S.W.2d 665, 202 
Ark 589. 


Neb—Swan ton v Board of Equaliza¬ 
tion of Fillmore County, 6 N W 2d 
777, 142 Neb 506 

Pa—School Dist. of Pittsburgh v 
ESS Land Co, 14 A.2d 619, 
140 Pa Super. 590—Dwyer v Erie 
County, Com PI., 20 Erie Co 296. 

61 C.J. p 861 note 19. 

An assessment is ^increased” with¬ 
in meaning of statute giving right to 
appeal in any case where assessor 
shall increase valuation of any prop¬ 
erty above the value returned by the 
taxpayer, when assessment is “in¬ 
creased" from zero or no assessment, 
as well as when it Is “increased" 
from some valuation, nominal or oth¬ 
erwise—In re Moore, 77 P.2d 676, 182 
Okl. 330. 

68 . Colo.—Phillips v. Board of 
Com'rs of Douglas County, 262 P. 
523, 83 Colo. 82. 

69. Hawaii.—E. A. McBryde v, Kala, 
6 Hawaii 529. 

70. Pa.—Temple Israel of Wynne- 
fleld v. City of Philadelphia, 42 Pa. 
Dist. & Co. 638. 
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before the expiration of the statutory period, 7 P but 
the failure of the taxpayer to do so is waived by de¬ 
fendant by taking steps for the determination of the 
cause on the merits. 80 Where a new trial before a 
court assessing omitted property is not permitted un- 
the statute providing for an appeal, orders of the 
court noting the filing of a motion for a new trial 
and overruling it dp not stay the running of the 
statutory period for appeal. 81 A premature entry 
of appeal does not deprive the court of jurisdic¬ 
tion 82 especially where no objection is made, 83 or 
objection is not made until after the evidence is 
heard. 84 

e. Persons Entitled and Parties 

Only those persons designated by statute, such as 
persons aggrieved by the assessment, are entitled to 
appeal. On an appeal from an assessment by the tax 
commission, the state and not the commission is the 
proper party defendant. 

Since the right of appeal is entirely statutory, 
only those persons designated by statute are entitled 
to appeal 86 The legislature may allow appeals to 
certain persons and deny it to others. 86 While a 
purchaser who assumes taxes, being beneficially in¬ 


terested, may prosecute a tax abatement proceeding 
in his vendor's name, 87 one becoming the owner 
of property after it had been assessed cannot main¬ 
tain ait actipn to have the tax thereon abated. 88 , A 
bank has been held to be a party in interest to sue 
for the correction of a tax on its stock. 89 

Persons aggrieved . Under some statutes, the ap¬ 
peal may be taken by a person aggrieved by the 
assessment. 90 A person aggrieved is one whose 
pecuniary interests are, or may be, adversely af¬ 
fected. 91 

Estoppel . In proceedings for the abatement of 
taxes on the personalty of a decedent on the ground 
that they were improperly assessed against the ex¬ 
ecutors after distribution, the fact that complainants 
gave notices to, and filed lists with, the assessors 
of alleged transfers of the property to themselves 
as trustees does not preclude their maintaining 
petitions in abatement of the taxes. 92 

Parties defendant. On an appeal from an assess¬ 
ment by the tax commission, the state and not the 
commission is the proper party defendant. 93 The 
proper party defendant may be a municipal corpora- 


Pa.—Carlisle Deposit Bank & Trust 
Co. v. Cumberland County Com'rs, 
48 Pa.Dist. & Co. 422. 

01 C.J. p 861 note 27. 

79. Conn.—Torrington Co. v. Hack- 
ett, 200 A. 838. 124 Conn 403. 

Pa.—Commonwealth v. Gannon & 
Carey Co., 23 Erie Co. 373, 65 York 
Leg Rec. 167—Appeal of Baptist 
Church, Com.Pl., 88 Pittsb.Leg.J. 
625. 82 Mun.LR. 104. 

61 C.J. p 861 note 28. 

Bxtenslom 

Fact that notice of the commis¬ 
sioner^ refusal to abate taxes, giv¬ 
en a taxpayer in the manper reauir- 
ed, was not brought to the taxpayer's 
attention in time to hie & complaint 
will not permit an extension—Whip¬ 
ple v Commissioner of Corporations 
and Taxation, 161 NE. 593, 263 Mass 
476 

Appeal held timely 
Pa—Appeal of Baldwin No. 2, 19 Pa. 
Dlst & Co 403, 15 Erie Co. 93, 82 
Pittab.Leg J 70. 

80. Pa.—Commonwealth v. Crum 
Lynne Iron Sc Steel Co., 27 Pa. 
Super. 508 

81a Ky.—Commonwealth v. Adams 
Express Co., 98 S.W. 288, 124 Ky. 

85. 

82- Mass.—National Bank of Com¬ 
merce v New Bedford. 56 N.B. 288, 
175 Mass. 257. 

61 C.J. P 861 note 32. 

83. Mass, —National Bank of Com¬ 
merce v. New Bedford, 56 N.B. 288, 
175 Mass. 257. 


84. Mass.—Brodblne v Revere, 66 
N.E. 607, 182 Mass 598. 

85. Miss.—State ex rel Robbins v 
Southern Natural Gas Corporation, 
164 So. 1. 174 Miss. 192. 

Pa—Bily v. Board of Property As¬ 
sessment, Com.Pl., 93 Pittsb.Leg J 
99 

61 C.J. p 862 note 38. 

Bight not unilateral 

The right of appeal to the courts 
from determination of county board 
of supervisors fixing values or mak¬ 
ing assessment is not unilateral, 
but is given to the state, the coun¬ 
ty, or any taxing officer aggrieved 
by the board's action —McCracken 
Fiscal Court v. McFadden, 122 S W. 
2d 761, 275 Ky. 819. 

Dlrtrlot attorney 

Where interstate gas pipe line was 
assessed for taxation by state tax 
commission on mileage basis, dis¬ 
trict attorney for county through 
which line passed was without au* 
thorlty to appeal on county's be¬ 
half from assessment under statute, 
where all of property sought to be 
taxed was not located within judicial 
district for which district attorney 
was elected.—State ex rel. Robbins 
v. Southern Natural Gas Corpora¬ 
tion, 164 So. 1, 174 Miss. 192. 

Tax commission 

Where state tax commission par¬ 
ticipated in proceeding before court 
which set aside assessments imposed 
by the commission, the commission 
was entitled to appeal from the or¬ 
der of the court setting aside the as¬ 
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sessments.—State Tax Commission 
v Western Md. Ry. Co, 52 A.2d 615, 
188 Md. 240. 

Intervention 

Pa—Bily v. Board of Property As¬ 
sessment, Com.Pl., 93 Pittsb.Leg J. 
99—Appeal of Atlantic Refining 
Co., Com PI., 92 Pittsb.Leg.J. 49— 
Appeal of Mesta Mach Co, Com 
PI., 91 Pittsb.Leg.J. 343. 

86 . SD—Ewert v. Taylor, 160 N.W. 
797, 38 S.D. 124. 

61 C J p 862 note 39 

87. Mass.—Hamilton Mfg. Co v. 
City of Lowell, 175 N.E. 73, 274 
Moss 477, 74 UR. 1213. 

88 . Mass.—Dunham v. Lowell, 86 N 
E 951, 200 Mass. 468. 

61 C.J. p 902 note 85. 

89. Mass.—National Bank of Com¬ 
merce v. New Bedford, 29 N.E. 532, 
155 Mass 313. 

90. Mass.—Dunham V. City of Low¬ 
ell, 86 N.E. 951, 200 Mass. 468. 

61 C.J. p 901 note 81. 

91. Mass.—Hamilton Mfg. Co. v. 
City pf Lowell, 175 NE. 73, 274 
Mass. 477, 74 A.L , R. 1213. 

61 C.J. p 861 note 41, p 901 note 81 

Ml. M- 

92. Mass. —Welch v. City of Bos¬ 
ton, 97 NE 893, 211 Mass. 178. 

93. Ala.—State v. National Cash 
Credit Ass’n, 141 So. 541, 224 Ala. 
629. 

Correction of style of eaus* 

Allowing foreign corporation ap¬ 
pealing tax commission's assessment 
of franchise tax to correct style of 
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tion 94 or the commissioner of corporations; 96 but 
the assessor is ndt a proper defendant in an action 
which is in the nature of an appeal from his refusal 
to abate a tax. 96 

f. Proceedings for Appeal 

Generally, the method and manner of taking an ap¬ 
peal from an assessment are prescribed by statute and 
it is the duty of the appellant to take such steps as are 
prescribed or which are essential to get the appeal 
before the court. 

Generally, the method and manner of taking an 
appeal from an assessment are prescribed by statute 
and it is the duty of appellant to take such steps as 
are prescribed or which are essential to get the 
appeal before the court, 97 but parties moving to dis¬ 
miss an appeal because not prosecuted according to 
law waive the ground of the motion by failing to 
have the court rule thereon 98 Where required by 
statute, on an appeal from an assessment of omitted 
property by a court it is necessary to file a certified 
copy of the judgment and costs, 99 and file a proper 
bond. 1 Unless the required bond is filed within the 
proper time the court has no jurisdiction 2 Where 
a notice of appeal is required, it should be served 
on the parties designated by statute. 3 Where not 
required by statute, process need not be served. 4 

Payment of taxes . Under some statutes, in a 
suit to secure an abatement, in the nature of an ap¬ 
peal, the taxpayer not only may, 6 but must, 6 show 


that the tax assessed has been paid, and the payment 
by a person other than the property owner is suffi¬ 
cient, if authorized by the owner. 7 However, where 
no date for the payment is provided, the tax neei 
not be paid before the filing of the complaint for 
abatement, provided it is paid before the hearing 
thereon. 8 A petition to abate a tax may be main¬ 
tained although the tax has been paid without pro¬ 
test. 9 Provision may be made for payment of taxes 
into court pending the appeal. 10 

g. Pleading 

Unless otherwise provided by statute, It Is unneces¬ 
sary on an appeal from an assessment to file a com¬ 
plaint or other formal pleading The complaint, where 
required, should sufficiently set out the specific nature 
of the taxpayer’s claim with respect to the tax and pray 
for appropriate relief. 

In the absence of a statutory regulation to the 
contrary, it is unnecessary on an appeal from an 
assessment to file a complaint or other formal 
pleading. 11 Where, however, the statutes so provide, 
a complaining taxpayer must file a complaint; 12 
and, where a complaint is necessary, it is error to 
strike it. 13 If a complaint is necessary, the necessity 
therefor has been held to be waived by defendant’s 
participation without objection. 14 The complaint 
should sufficiently set out the specific nature of the 
taxpayer's claim with respect to the tax and pray for 
appropriate relief, 15 and complainant may in his 


cause by substituting state for com¬ 
mission on docket as defendant was 
held proper, under facts.—State v. 
National Cash Credit Ass'n, supra. 

94. Mass —Trustees of Thayer Aca¬ 
demy v. Board Of Assessors of 
Braintree, 122 N.E 410, 232 Mass 
402. 

95. Mass—Raymer v. Trefry, 132 N. 
E. 190, 239 Mass. 410. 

61 C.J. p 902 note 92 

96. Maas.—Trustees of Thayer Aca¬ 
demy v Board of Assessors of 
Braintree, 122 NE. 410, 232 Mass 
402—Welch v City of Boston, 97 
N.E. 893, 211 Mass 178. 

97. Me.—McKay Radio & Telegraph 
Co. ▼. Inhabitants of Town of 
Cushing, 162 A. 783, 131 Me. 833. 
Document held fatally defective as 

appeal from decision of assessors not 
to abate tax because it bore no in¬ 
dicia of legal process —McKay Radio 
& Telegraph Co. v. Inhabitants of 
Town of Cushing, supra. 

98. Ky.—Kentucky River Coal Cor¬ 
poration ▼. Knott County, 64 S.W. 
2d 377, 246 Ky. 822. 

89. Ky.—Commonweal th v. Evans, 
142 S.W. 714, 146 Ky. 229. 

61 C.J. p 862 note 44. 


1. Iowa—In re Secondary Road 
Dist No 11 of Clay County, 238 
NW. 66, 218 Iowa 988. 

61 C.J. p 862 note 45 

2. Iowa.—In re Secondary Road 
Dist. No. 11 of Clay County, supra 

3. Colo.—Phillips v. Board of 

Com’rs of Douglas County, 242 P. 
70, 78 Colo 387. 

61 C J. p 862 note 47. 

Assessors 

Service of process on clerk of town, 
or on chairman of board of select¬ 
men, is not service on assessors or 
notice to them in proceeding on ap¬ 
peal from refusal of assessors to 
abate tax —McKay Radio & Tele¬ 
graph Co. v. Inhabitants of Town of 
Cushing, 162 A. 783, 131 Me. 333. 

4. Mass.—Cheney v. Inhabitants of 
Dover, 91 N.E. 1005, 205 Mass. 501. 

61 C.J. p 862 note 48. 

5. Mass.—Trustees of Thayer Aca¬ 
demy v. Board bf Assessors of 
Braintree, 122 N.E. 410, 282 Mass 
402. 

61 C.J. p 899 note 51. 

6 . Mass.—Commonwealth Inv. Co. v 
Town of Brookline, 167 N.E. 227, j 
268 Mass. 32. 

61 C.J. p 899 note 52. | 
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7. Mass.—Hamilton Mfg. Co. v. Cit\ 
of Lowell. 175 NE. 73, 274 Mass 
477, 74 A.LR. 1213 

8 . Mass —Hamilton Mfg Co. ▼. City 
of Lowell, supra. 

9. Mass—Trustees of Thayer Aca¬ 
demy v. Board of Assessors of 
Braintree, 122 NE 410, 232 Mass 
402. 

10. Pa.—U. S Steel Co v. Allegheny 
County, 86 A.2d 838, 369 Fa. 423 

11. Ala—Gay v. State, 153 So. 767, 
228 Ala. 253. 

61 C J. p 862 note 49. 

18. Ala—State v. Louis Plzitx Dry 
Goods Co., 11 So 2d 342, 243 Ala 
629 

61 C J. p 862 note 51 

Complaint in nature of bill in equity 

Ala—State v Mobile & O. R. Co, 
164 So. 91, 228 Ala. 538. 

13. Colo.—Phillips v. Board of 
Com’rs of Douglas County, 242 P 
70, 78 Colo. 387. 

14. Colo.—B. J. Longyear Co. v 
Lake County, 271 P. 183, 84 Colo 
441. 

15. Ala—State v. Louis Pizltz Drv 
Goods Co., 11 So 2d 342, 248 Ala 
629—State v. Mobile & O. R. Co, 
164 So. 91, 228 Ala. 633. 
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pleading invoke any of the ordinary equity powers 
of the court 16 

Amendment . A petition on appeal to a court 
from the refusal of the assessors to abate a tax 
where erroneously brought against the assessors of 
a town may be amended to run against the town 
itself. 17 On appeal in a proceeding to assess 
omitted property, the court may after the submission 
of the case allow an amendment of the answer so 
as to plead a former judgment in bar. 18 

Issues, proof, and variance. Under some statutes, 
an issue should be made up as in other equity 
cases. 19 Where the statute does not require an 
answer or denial to be filed to a taxpayer's written 
objections, an answer or denial is not necessary to 
raise an issue. 20 Since assessors in ascertaining 
the fair cash value of a farm can consider its resi¬ 
dential character, evidence of such residential char¬ 
acter of the farm is properly admitted. 21 The re¬ 
turn of taxable property, made by the taxpayer, has 
been held not to be admissible on the question of 
its value. 22 

h. Hearing 

On appeal from an assessment, the function of the 
court is to examine the record of the assessor and con* 
sider such testimony as may be produced, and in the 
light of the testimony and record determine whether 
there was error. The oourt may not try the case de novo 
except under statutory authorization. 


The function of the court on appeal is to examine 
the record of the assessor and consider such testi¬ 
mony as may be produced, and in the light of the 
testimony and record determine whether there was 
error. 28 The rule that an assessment is presumed to 
be correct and valid, and that the judgment of the 
assessing body is presumed to be correct and is con¬ 
clusive as to the facts where there is any real con¬ 
flict of evidence, does not relieve the courts of the 
responsibility and duty of careful review. 24 On ap¬ 
peal from an assessment of omitted property by a 
court, in some cases the only question is whether the 
property is liable to assessment. 26 In determining 
the validity of an assessment, the court should take 
into consideration all matters affecting value re¬ 
quired by statute to be considered, 26 but the court 
is not required to investigate how far each factor, 
required by statute to be considered by the assess¬ 
ing body, entered into its final determination of as¬ 
sessment. 27 Where there is no statutory authority 
for striking off a taxpayer’s appeal, the defense that 
the taxpayer had not exhausted his remedy before 
the county commissioners must be raised on the 
hearing of the appeal rather than by motion to 
strike. 28 

Hearing de novo . Generally, the court, on an 
appeal from an assessment, may not try the case de 
novo, 29 except under statutory authorization, 30 as 


16. Ala.—State v. Louis Plzitz Dry 
Goods Co. f 11 So 2d 342. 243 Ala. 
629—State v. Mobile & O. R. Co., 
164 So. 91, 228 Ala. 633. 

17. Mass—Trustees of Thayer Aca¬ 
demy v. Board of Assessors of 
Braintree, 122 NE. 410, 232 Mass 
402. 

18. Ky.—Commonwealth v. Church¬ 
ill, 116 SW. 189, 131 Ky 251 

19. Ala.—State v. Louis Plzitz Dry 
Goods Co., 11 So 2d 342, 243 Ala 
629. 

20. Colo—Singer Mfg. Co. of New 
Jersey v. City and County of Den¬ 
ver, 103 P. 294, 46 Colo. 60 

21 . Mass—Cotton v. Town of Lex¬ 
ington, 168 N.E. 326, 261 Mass. 
169. 

22. Mass.—Massachusetts General 
Hospital v Inhabitants of Bel¬ 
mont, 124 N.E. 21, 233 Mass. 190— 
Brackett v. Commonwealth, 117 N. 
E. 184, 228 Mass. 202. 

23. Md—State Tax Commission v. 
Chesapeake & Potomac Tel. Co. of 
Baltimore City, 66 A.2d 477, 193 
Md. 222—Seaboard Commercial 
Corp. v. State Tax Commission, 
29 AM 294, 181 Md. 234. 

Analysis of assessment 

Failure of trial judge to desig¬ 


nate in his analysis of tax assess¬ 
ment proceeding portions of coal 
land that were "fee” or "coal only” 
acreage was not error where evidence 
was sufficient fully to inform trial 
Judge on subject matter under val¬ 
uation.—Appeal of Glen Alden Coal 
Co., 184 A. 123, 321 Pa. 333. 

Questions of law 

While in the absence of an agree¬ 
ment for Judgment on a direct ap¬ 
peal to the supreme court for an 
abatement of a tax on real property, 
it does not usually consider ques¬ 
tions of law, it may do so at any 
stage of the proceedings if it will 
hasten the disposition of the con¬ 
troversy.—Boston & M R. R. v. 
State, 85 A* 616, 76 N H. 515. 

24. Va.—Commonwealth ex rel. 
Wise County v. Interstate R. Co., 
7 S E 2d 130, 175 Va. 53. 

25. Ky.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co in Kentucky, 
117 SW. 287, 131 Ky 661—Com¬ 
monwealth v. Lovell, 101 S.W. 970, 
125 Ky. 491, 81 Ky L. 105. 

28. Colo.—City and County of Den¬ 
ver v. Lewin, 105 P.2d 854, 106 
Colo. 331. 

Pa.—Appeal of Park, Com.Pl., 92 
PittsbLeg.J. 483, affirmed Appeal 
of City of Pittsburgh, 39 A.2d 601, 
350 Pa. 421. 


Talus of similar assessable property 

Colo.—City and County of Denver v 
Lewin, 106 P.2d 854, 106 Colo. 331 

Confiscation 

On appeal by hotel owner to re¬ 
view assessment of his property, tri¬ 
al court improperly considered tax¬ 
payer’s contention that assessment 
amounted to confiscation, in that tax 
base did not permit a reasonable re¬ 
turn on a capitalized income —City 
and County of Denver v. Lewin, su¬ 
pra. 

27. Md.—State Tax Commission v 
Chesapeake & Potomac Tel. Co. of 
Baltimore City, 66 A.2d 477, 193 
Md. 222—Seaboard Commercial 
Corp v. State Tax Commission, 29 
A.2d 294, 181 Md. 234. 

28. Pa.—A p p e a 1 of Susquehanna 
Collieries Co., 80 Pa.Dist. & Co 
581, 44 Dauph.Co. 263. 

29. Ill.—Oak Ridge Cemetery Cor¬ 
poration v. Tax Commission, 132 
NE 653, 299 Ill. 430. 

61 C.J. p 862 note 67. 

30. Ala—State v. Louis Plzitz Dry 
Goods Co., 11 So 2d 242, 243 Ala 
629—Gay v. State, 163 So. 767, 
228 Ala 253. 

Ky—McCracken Fiscal Court v Mc- 
Fadden, 122 SW 2d <761, 275 Ky. 
819. 
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in the case of Appeals from assessments of omitted 
property by a court. 81 In the hearing of a tax case 
de novo' on appeal to the court, the record of the 
board of review, tax commission, or tax assessor 
constitutes due appearance by the state and makes a 
prima facie case therefor until the taxpayer shows 
that the property is worth less than the assessed 
value or shows its correct value for the levy of an 
ad valorem tax. 82 

Questions not raised below . Ordinarily questions 
not raised and properly preserved for review before 
the assessing bodies will not be considered on ap¬ 
peal. 33 

Reference. Where, on an appeal from an as¬ 
sessment, a referee is appointed, the court will not 
reexamine the evidence or make new findings, 34 
unless the findings and conclusions of the referee 
are erroneous. 35 Under statutory provisions, a 
referee's or commissioner's report is prima facie 
evidence of the facts therein found. 36 Where a 
petition for abatement was recommitted to an au¬ 
ditor by the supreme court, the auditor could prop¬ 
erly consider all evidence given at the former hear¬ 
ing, and any further evidence which respondent 
might wish to present on the value of the property 


taxed. 87 Where the statute authorizes a commis¬ 
sioner to make findings of fact, be is authorized 
to find the fair cash value of the property, although 
such fact is the ultimate fact in issue. 88 

Questions of law or fact. Whether the assessors 
erred in finding the fair cash value of property is 
a question of law, 39 but what is the fair cash value 
of property, 40 and whether petitioner had good 
cause for his failure seasonably to file his list of 
taxable property, 41 are questions of fact. An ap¬ 
pearance by the state and introduction in evidence 
of the assessment has been held sufficient to present 
a fact question for the jury. 42 

i Evidence 

On appeal from an assessment It will be presumed 
that the assessment is correct and the burden of proof 
is on the complaining party to show by sufficient evi¬ 
dence that the assessment is excessive or erroneous. 

On appeal from an assessment it will be presumed 
that the assessment 43 and the assessor's decision at 
a hearing 44 are correct, and the burden of proof is 
on the complaining party to show by sufficient evi¬ 
dence that the assessment is excessive or errone¬ 
ous. 46 However, the presumption of correctness of 


Pa.—In re Premises 250 N. Front 
St., 169 A 444, 110 Pa Super 605 
61 C J p 863 note 59 

Statute declaratory of common-law 
right 

Where assessment by state board 
of tax commissioners Is attacked for 
fraud or because it is arbitrary and 
capricious, and no question of juris¬ 
diction or procedural regularity Is 
involved, the statute authorizing ap¬ 
peal to circuit court is merely declar¬ 
atory of preexisting common-law 
right and the case should be tried 
as any other civil matter of similar 
nature, Including introduction of evi¬ 
dence bearing on those issues, a find¬ 
ing of facts by the court, and judg¬ 
ment accordingly—State Board of 
Tax Com’rs v. Chicago, M, St. P. & 
P. R Co., 96 NE.2d 279, 121 Ind. 
App 302. 

31. Ky.—-Commonwealth v. Mitchell, 
99 S.W. 670. 124 Ky. 581, 80 Ky. 
L. 775. 

61 C.J. p 863 note 60. 

38. Ala.—Gay v. State, 153 So. 767, 
228 Ala. 253. 

33. Okl —In re Assessment of Buf¬ 
falo Northwestern R. Co., Woods 
County, 204 P. 640, 85 Okl 93. 

61 C.J. p 863 note 64. 

34. Okl —Appeal of Caney River 
Gas Co, 146 P. 20, 45 Okl. 467. 

61 C.J. p 863 note 66. 

35. Okl.-—In re Assessment of West¬ 
ern Union Telegraph Co., 1911, 
1912, 130 P. 565, 86 Okl. 626. 

34 C.J.S.—71 


36. Mass —Hollis v. City of Lynn, 
129 NE 361, 237 Mass. 135. 

61 C J p 863 note 68. 

37. Mass —Blackstone Mfg Co. v 
Town of Blackstone, 97 N E. 58, 
211 Mass 14 

38. Mass—Hollis v. City of Lynn, 
supra—National Bank of Com¬ 
merce v. City of New Bedford, 66 
NE 288, 175 Maas. 257. 

61 C J. p 863 note 69. 

39. Mass—Tremont & Suffolk Mills 
v. City of Lowell, 170 N E. 819, 271 
Mass. 1. 

40. Mass — Tremont & Suffolk Mills 
v. City of Lowell, supra. 

41. Mass.—Dexter v. City of Bever¬ 
ly, 143 N.E. 904, 249 Mass. 167- 
Sears v. Town of Nahant, 109 N. 
E. 870, 221 Maas. 437, error dis¬ 
missed 39 S.Ct. 133, 248 U.S. 
542, 63 L.Ed. 412. 

42. Ala.—Gay v. State, 153 So. 767, 
228 Ala 253. 

43. Ala.—State Dept, of Revenue 
v. Birmingham Realty Co., 50 So. 
2d 760, 255 Ala. 269—State v. West 
Point Mfg. Co., 183 So. 449, 236 
Ala. 467—State v. Pullman-Stand¬ 
ard Car Mfg. Co., 179 So. 541, 235 
Ala. 493, 117 A.L.R. 498. 

Ill.—People ex rel. Schmulbach v. 
City of St. Louis, Mo., 97 N.E.2d 
252, 408 111. 491. 

Me.—Alfred J. Sweet, Inc. v. City 
of Auburn, 180 A. 803. 134 Me. 28. 
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Minn—Schleiff v. Freeborn County, 
43 NW.2d 266, 231 Minn 889. 

Pa —Appeal of Crawford, 19 Pa 
Diet & Co. 147—Board of Revi¬ 
sion of Taxes and Appeals of City 
of York, York County, Pa, v. Fix, 
Com.Pl., 65 York Leg Rec. 163 
W.Va—Bankers Pocahontas Coal Co. 
v. County Court of McDowell Coun¬ 
ty, 62 S E 2d 801, 135 WVa. 174. 

61 C.J. P 863 note 71 

When presumption disregarded 

Where taxpayer brings action for 
purpose of reducing assessed value 
of his real property for tax purpos¬ 
es, presumption in favor of correct¬ 
ness of assessment does not prevail 
when It appears that assessor did 
not make personal Inspection of prop¬ 
erties, either by himself or deputy, 
but that he accepted valuations fix¬ 
ed by professional appraiser.—Hau- 
brich v. Johnson, 50 N.W.2d 19, 242 
Iowa 1236—Clark v. Lucas County 
Board of Review, 44 N.W.2d 748, 242 
Iowa 80. 

44 . Colo—Singer Mfg. Co. of New 
Jersey v. City and County of Den¬ 
ver. 103 P. 294, 46 Colo. 50. 

45. Ala.—State Dept, of Revenue v. 
Birmingham Realty Co., 6Q So.2d 
760, 255 Ala. 269—State v. Pull¬ 
man-Standard Car Mfg. Co., 179 
So. 541, 235 Ala. 493, 117 A.L R. 
498 

Ill.—People ex rel. Toman v. Marine 
Trust Co., 31 N.E.2d 933, 375 Ill. 
488. 
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the assessment is subject to rebuttal , 48 and there 
must be< an assessment before there can be a pre¬ 
sumption in favor of its accuracy. 4 * In the absence 
of proof to the contrary, it will be presumed that a 
taxpayer acts bona fide in filing the statutory list of 
taxable property . 48 It will be presumed, as affecting 
the right to deductions, that depreciation has been 
cared for out of current operating expenses . 48 

Admissibility . Generally, any competent evidence 
which tends to prove the value of the property is 
admissible . 60 If there is no market value for the 
property in question, every fact which will throw 
light on the subject and materially aid the court in 
determining the value is admissible . 61 Under some 
statutes, until it is clear beyond a doubt that the 


assessor acted arbitrarily in overruling the tax¬ 
payer's objections, or that the assessment manifestly 
was excessive and oppressive, the court may not 
receive any other evidence on which to reduce the 
assessment . 68 Ordinarily incompetent and irrele¬ 
vant evidence is inadmissible , 63 but a taxpayer, 
hiving first produced immaterial evidence, cannot 
complain of answering evidence ; 64 and, where in¬ 
admissible evidence goes in without objection, the 
party cannot complain . 66 

Weight and sufficiency of evidence . A taxpayer, 
having the burden of proof, must show by sufficient 
evidence that the assessment is erroneous or ex¬ 
cessive . 66 The mere statement of an objection be¬ 
fore the assessors or court on appeal is not evi- 


Iowa.—Bankers Life Co. v. Zlrbel, 31 
N.W 2d 368, 289 Iowa 275—Deur v. 
Local Board of Review of Cass Tp.» 
Harrison County, 7 N.W.2d 89, 232 
Iowa 989. 

Me —Pejepscot Paper Co v. State, 
184 A. 764. 134 Me. 288—Alfred 
J. Sweet, Inc., v City of Auburn, 
180 A. 803, 134 Me 28. 

Md.—State Tax Commission v. Ches¬ 
apeake & Potomac Tel. Co. of Bal¬ 
timore City, 66 A.2d 477, 193 Md. 
222 . 

Minn.—Schleiff v. Freeborn County, 
43 N.W 2d 265, 231 Minn. 389. 

Pa—Appeal of Fublicker* Realty & 
Holding Co., 42 Pa.Dist. & Co. 632 
—Commonwealth v. City Nat Bank 
of Philadelphia, Com.PL, 52 Dauph. 
Co. 87—Board of Revision of Tax¬ 
es and Appeals of City of York, 
York County, Pa., v. Fix, Com.Pl., 
65 York Leg Rec. 153 
W.Va.—Bankers Pocahontas Coal Co 
v. County Court of McDowell 
County, 62 S,B.2d 801, 135 W.Va. 
174. 

61 C.J. p 863 note 74. 

Fraud 

In order to have assessment of 
property for taxation set aside, bur¬ 
den is on taxpayer to show actual 
fraud, or that valuation is so ex¬ 
cessive that It is not the result of a 
mistake of Judgment.—People ex rel. 
Schmulbach v. City of St, Louis, Mo., 
97 N.E. 2d 252, 4Q8 Ill. 491. 

Bight to abatement 

The burden Is on petitioner to 
prove his right to abatement.**—Car¬ 
los Rugglea Lumber Co. v. Common¬ 
wealth. 158 N.B. 897, 261 Mass. 446 
—Brooks v. West Springfield, 79 N. 
£3. 387, 193 Mass. 190. 

48. Va.—Commonwealth ex rel. 
Wise County v. Interstate R. Co., 
7 S.B.2d 130, 175 Va. 53. 

47. Md.—Consolidated Gas Co. v. 
Baltimore, 61 A. 532, 101 Md. 541, 
109 Aip.fif.lt. 584, 1 L R.A..N.S., 268. 

48 . Mass.—Boston & A. R. R. v. 


City of Boston, 175 N.E 740, 275 
Mass. 133. 

49. Okl.—In re Oklahoma Gas & 
Electric Co., 171 P. 26, 67 Okl 301 

50. Ala.—Monroe Bond & Mortgage 
Co. v. State ex rel. Hybart, 48 So 
2d 431, 254 Ala. 278. 

61 C.J. p 863 note 80. 

Klstorlo&l oosts 

On appeal by taxpayer to circuit 
court from an assessment for ad 
valorem taxes by a county board of 
equalization, evidence as to histor¬ 
ical coBts of assessed property lern 
depreciation was properly admitted, 
not as fixing a fair and reasonable 
market value, but as evidence mate¬ 
rial to its determination —Monroe 
Bond & Mortg. Co. v. State ex rel. 
Hybart, supra. 

Taxpayer’s Income tax returns 

might properly have been admitted 
in evidence in taxpayer’s proceeding 
challenging validity of assessment, 
but refusal to admit returns in evi¬ 
dence was not abuse of discretion, 
where witness offering returns did 
not prepare them and testified that 
all information thereon came from 
original books and records of tax¬ 
payer kept by witness and such rec¬ 
ords were not offered in evidence, and 
accountant preparing returns was not 
present to testify or be examined 
with respect to deductions for vari¬ 
ous expenses.—Schleiff v. Freeborn 
County, 43 N.W.2d 265, 281 Minn. 
389. 

Value of stock 

Evidence of all factors of value 
of common stock of taxpayer, for 
purpose of tax assessment, is ad¬ 
missible to show the fair and rea¬ 
sonable value of the stock, where 
the stock is not so traded In as to 
give it a market value in the pri¬ 
mary sense of the term, but a lim¬ 
ited number of teles in dealings be¬ 
tween a few individuals is not suffi¬ 
cient to overcome presumptive cor¬ 
rectness of assessment of value of 
stock by department of revenue.— 
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State Dept of Revenue v. Birming¬ 
ham Realty Co., 60 8o.2d 760, 255 Ala 
269. 

Inspection of property 

On appeal by taxpayer to circuit 
court from an assessment for ad 
valorem taxes by county board of 
equalization, it was permissible for 
circuit court to inspect assessed 
property before making finding as 
to valuation; and conclusion of cir¬ 
cuit court as to valuation of prop¬ 
erty after personally inspecting the 
property was as if it were the vei- 
dict of a jury.—Monroe Bond & 
Mortg. Co v. State ex rel. Hybart, 
48 So 2d 431, 254 Ala 278 
Exclusion of particular evidence held 
harmless error 

Ala.—State v. West Point Mfg. Co . 
183 So. 449. 236 Ala. 467 

51. Colo.—Fellows v Grand Junc¬ 
tion Sugar Co, 242 P 635, 78 Colo 
393. 

52. Colo.—City and County of Den¬ 
ver v. Lewin, 105 P.2d 854, 106 
Colo. 331 

53. Colo.—City and County of Den¬ 
ver v. Lewin, supra. 

54 . Colo.—Phillips v Board of 
Com'rs of Douglas County, 262 P. 
523, 88 Colo. 82. 

55. Mass—Hollis v. City of Lynn, 
129 N.E 361, 237 Mass. 135. 

56. 111^—People ex rel. Schmulbach 
v. City of St. Louis, Mo, 97 N.E 
2d 252, 408 Ill. 491. 

Ky.—Evans v. Boyle County Board 
of Sup’rs, 177 S.W.2d 137, 296 Ky. 
358. 

Pa.—Appeal of Reed Mfg. Co., Com. 
PI., 85 Brie Co. 60. 

W.Va.—Bankers Pocahontas Coal Co. 
v. County Court of McDowell Coun¬ 
ty, 62 S.E2d 801, 135 W.Va. 174. 
61 C.J* p 868 note 82. 

Belief on proof of excessive valua¬ 
tion 

The use of the word “or” in stat¬ 
ute providing that burden of proof 
shall be on any complainant taxpay- 
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dence . 57 In determining whether the assessor's 
value should be confirmed, corroboratipn must be 
weighed as any other evidence, and all the evidence 
must be considered with due regard to the bur¬ 
den of proof placed by law on the taxpayer com¬ 
plaining of the assessment . 58 Particular evidence 
has been held sufficient 59 or insufficient 60 to support 
the findings or establish particular matters. An 
owner of several parcels of land makes out his 
case for abatement of the tax on a particular parcel 
by proving the excessive valuation of it alone . 61 

Waiver . The fact that the taxpayer, claiming 
overvaluation of both personalty and realty in his 
complaint, waived the allegation of overvaluation of 
realty, did not admit that the assessed valuation was 
the fair value of such real estate . 62 

j. Determination and Relief 

On an appeal from an assessment, the court will not 


disturb the decision of the assessors unless it Is clearly 
erroneous, or, unless, as required by statute, the assess¬ 
ment is manifestly excessive, fraudulent, or oppressive. 
Ordinarily the court has no Jurisdiction to make a tax 
assessment, and if It finds error, It should remand the 
case to the assessing body for further proceedings In 
accordance with the court's findings. 

On an appeal from an assessment the burden is on 
the taxpayer to show that the assessment is errone¬ 
ous or excessive, as discussed supra subdivision i of 
this section, and the court will not disturb the 
decision of the assessors unless it is clearly errone¬ 
ous , 63 or, unless as required by statute, the assess¬ 
ment is manifestly excessive, fraudulent, or oppres¬ 
sive . 64 The court will not dismiss an appeal for 
failure to give notice thereof unless it appears by 
affirmative proof that no notice was given . 65 Un¬ 
der statutory authority, the court may make alter¬ 
native findings 66 The court may not revise the 
rulings which the assessing body makes in a proceed- 


er attacking valuation as excessive, 
inadequate, or inequitable implies 
that taxpayer is entitled to relief 
on clear proof of an excessive valua¬ 
tion without proof of inequitable 
valuation in comparison with that of 
other property—Deur v Local Board 
of Review of Cass Tp., Harrison 
County, 7 N W 2d 39, 232 Iowa 989— 
Hanson v. Local Board of Review of 
Magnolia Tp. f 4 N.W 2d 384, 232 Iowa 
390. 

Bvldenoe to overcome presumption 

An assessment as made by asses¬ 
sor and taxing authorities should 
stand unless on the whole record 
the evidence in favor of taxpayer 
is sufficient to overcome strong pre¬ 
sumption in favor of the valuations 
of the taxing authorities.—Bennett 
v. Board of Review of Little Sioux 
Tp, Woodbury County, 13 N.W.2d 
351, 234 Iowa 800 
TTse of other method of valuation 
Proof that some other recognized 
method of valuation, not used by 
state board of tax commissioners, in 
fixing value of railroad company’s 
property for purpose of taxation, 
would have resulted in a much low¬ 
er assessment was not substantial 
evidence of arbitrary and capricious 
action by Board.—State Board of 
Tax Com’rs v. Chicago, M., St. P, & 
P. B. Co, 96 NE.2d 279, 121 Ind 
App.2d 302. 

57. Colo —Singer Mfg Co of New 
Jersey v. City and County of Den¬ 
ver, 103 P. 294, 46 Colo. 50 

58. Iowa.—Yeoman Mut Life Ins. 
Co. v. State Board of Assessment 
and Review, 294 NW. 330, 229 
Iowa 320. 

59. Ala.—State v. West Point Mfg. 
Co., 183 So. 449, 233 Ala. 467. 

Colo.—City and County of Denver v. 
Lewis, 105 P.2d 954, 106 Colo. 331. 


Iowa.—Hanson v Local Board of Re¬ 
view of Magnolia Tp, 4 N W.2d 
384, 232 Iowa 390—Commercial 

Merchants Nat. Bank & Trust Co 
v. Board of Review of Sioux City, 
296 N.W. 203, 229 Iowa 1081—Yeo¬ 
man Mut. Life Ins Co v State 
Board of Assessment and Review, 
294 NW 330, 229 Iowa 320—Hen¬ 
derson v. City of Des Moines, 257 
NW 566. 

Ky—Prestonsburg Water Co. v. 
Prestonburg Board of Sup’rs, 131 
S W 2d 451, 279 Ky. 551. 

Pa—Dwyer v. Erie County, Com PI, 
20 Erie Co 296. 

61 CJ p 863 note 82 [a], p 904 note 
45 [a]. 

60. Ala—State Dept, of Revenue v 
Birmingham Realty Co, 50 So 2d 
760, 255 Ala, 269. 

Alaska—In re Haines Independent 
School District’s Delinquent Tax¬ 
es, 12 Alaska 662 

Colo—City and County of Denver v. 
Lewin, 105 P 2d 854, 106 Colo 331 

Ill —People ex rel Schmulbach v. 
City of St. Louis, Mo. 97 N E.2d 
252, 408 Ill. 491. 

Iowa—Daniels v. Board of Review 
of Monona County, 52 N.W.2d 1, 
243 Iowa 405—Clark v. Lucas 
County Board of Review, 44 N.W. 
2d 748, 242 Iowa 80—Appeal of 
Massachusetts Mut. Life Ins. Co, 
11 N.W.2d 17, 233 Iowa 916 

Me.—Alfred J Sweet, Inc, v City 
of Auburn, 180 A 803, 134 Me. 28. 

Minn —Schleiff v Freeborn County, 
43 N.W.2d 265, 231 Minn 389. 

61 C.J. p 863 note 82 [bj, p 904 note 
43 [b]. 

61. Mass —Boston & A R. R. v. City 
of Boston, 175 N.E. {40, 275 Mass. 
133. 

61 C.J. p $05 note 46. 
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62. Mass—Waltham Watch & Clock 
Co. v City of Waltham, 172 NE 
579, 272 Mass. 396, 71 A.L R 960 

63. Colo—City and County of Den¬ 
ver v Lewin, 105 P 2d 854, 106 
Colo. 331 

Md—State Tax Commission v. Ches¬ 
apeake & Potomac Tel Co. of Bal¬ 
timore City, 66 A 2d 477, 193 Md 
222—Seaboard Commercial Corp. v 
State Tax Commission, 29 A 2d 294, 
181 Md 234. 

Pa—Commonwealth v. Union Nat 
Bank of Reading, Com PI., 61 
DauphCo. 362 
61 C J. p 864 note 85. 

Only in exceptional oases will an 
equity court Interfere with assess¬ 
ment of taxes.—Wellesley College v 
Attorney General, 49 N E.2d 220, 
313 Mass 722. 

Dismissal 

Appeals from assessment were re¬ 
quired to be dismissed where no 
palpable error was proved and there 
was no proof that assessor departed 
from his statutory duty In valuing 
and assessing the property—Lehigh 
Val. R R System v. Walsh, 53 A.2d 
369, 25 N JMlsc 360 

64. Colo.—City and County of Den¬ 
ver v Lewin, 105 P 2d 854, 106 
Colo 331. 

Md.—State Tax Commission v. Ches¬ 
apeake & Potomac Tel. Co. of Bal¬ 
timore City, 66 A2d 477, 193 Md 
222 . 

61 C.J. p 864 note 86. 

65. Okl.—Hamilton v. Exchange 
Nat. Bank of Muskogee, 242 P. 860. 
114 Okl. 80—Hamilton v. Interna¬ 
tional Bank of Haskell, 242 P. 858, 
114 Okl. 28. 

66» Mass.—Lodge v* Inhabitants of 
Swampsoott, 103 NE. 635, 216 
Mass. 260. , 
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ing before it; 67 and the determination of the court 
reversing in part the order of assessment made by 
the assessing body is binding on such body when it 
acts further on the same assessment.® 8 The court 
has power to vacate its own judgment at any time 
within a prescribed period after its judgment is 
filed. 69 

Dismissal for want of prosecution . Although stat¬ 
utes providing for the dismissal 6i tax proceedings 
which are not prosecuted within a certain time in 
the court of original jurisdiction or on appeal are 
remedial and to be construed liberally, as discussed 
supra § 565, where the proceeding on appeal is not 
prosecuted within the time prescribed, a dismissal 
is proper, 70 but improper where there is a timely 
prosecution. 71 A “term” of court, within a statute 
providing for dismissal for failure to prosecute the 
appeal for a period of two terms, is held where there 
are actual sessions during a lesser number of days 
than are allotted. 72 “Juridical days,” within a stat¬ 
ute providing for dismissal for failure to prosecute, 
mean days on which courts are open or in session. 73 

Changing valuation . Where authorized by stat¬ 
ute, the court on appeal may change the valuation, 74 
as on appeals from the assessment of omitted prop¬ 
erty, 76 but the court has no jurisdiction to reduce 
the valuation of property except as authorized by 
statute. 76 Where at the trial of an appeal from an 
assessment the parties agreed on the amount and 
value of certain property, the court should set aside 
the order of the assessing body fixing a value dif¬ 
ferent from that agreed on and should enter an 


order fixing the amount and value of the property 
according to the agreement of the parties. 77 

Remanding case . Generally, the court has no 
jurisdiction on appeal to make a tax assessment, and 
if it finds error, it should remand the case to the 
assessing body for further proceedings in accord¬ 
ance with the court’s findings. 78 Under some stat¬ 
utes, on an appeal from an assessment of omitted 
property by a court, if the appellate court reaches 
a different conclusion it must remand the case with 
directions to enter judgment as indicated. 79 

Refund of tax . In addition to other provisions 
for refunds, discussed infra §§ 631-633, where stat¬ 
utes so provide, on an appeal from an assessment the 
court may render judgment for a refund of taxes 
paid. 80 

Costs and attorney's fees. A taxpayer appealing 
from an assessment is not entitled to recover costs 
against the state where the statute does not au¬ 
thorize such recovery. 81 The court may have dis¬ 
cretion to divide the costs of appeal between the 
parties 82 The word “expenses” within a statute 
has been held not to include attorney’s fees. 83 

k. Further Appeal 

An appeal to a higher court from the decision of a 
court on appeal from an assessment does not lie unless 
such appeal la provided for by statute; but, where such 
appeal is permitted, it will be presumed that the decision 
appealed from is correct, the burden being on the appel¬ 
lant to show that the decision is erroneous, and the de¬ 
cision of the court of first instance will not be disturbed 
except for good reasons. 

Under general rules governing further appeals 


67. NH—Boston & M R R v. 
State, 85 A. 616, 76 NH 615 

61 C.J. p 864 note SO 

68. Okl.—In re Assessment of Kan¬ 
sas City Southern Ry. Co., 53 P. 
2d 536. 175 Okl. 444. 

06. Okl.—Protest of Standind Pipe 
Line Co., 32 P.2d 869. 168 Okl. 281. 

70. Ky.—Commonwealth v. Ewald 
Iron Co., 154 S.W. 931, 153 Ky. 
116. 

71. Ky—Commonwealth v. Ewald 
Iron Co., supra. 

61 C.J. p 864 note 64. 

72. Ky.—Wood Oil Co. v. Common¬ 
wealth, 244 S.W. 429, 166 Ky. 166. 

61 C.J. p 864 note 66. 

78. Ky.—Commonwealth v. Ewald 
Iron Co., 154 S.W. 631, 158 Ky. 116. 

74. Iowa.—Henderson v. City of Des 
Moines, 257 N.W. 566. 

Pa.—Appeal of Susquehanna Col¬ 
lieries Co. from Assessment and 
Valuation of its Lands Situate in 
Tp. of Wiconisoo, Dauphin Coun¬ 


ty, Com PI , 49 Dauph Co 346— 

Dwyer v Erie County, Com PI, 20 
Erie Co 296—Appeal of Bennett, 
Com PI., 33 LuzLegReg 473—Ap¬ 
peal of Park, Com PI, 86 Pittsb 
Leg.J. 560, affirmed 5 A.2d 561, 334 
Pa. 193. 

61 C.J. p 864 note 98 
Power of court to change valuation 
generally see supra S 562. 
Beduotion held improper 
On appeal by hotel owner to re¬ 
view assessment of his property, 
judgment of trial court reducing as¬ 
sessment was improper, where it ap¬ 
peared that evidence on net income, 
and capitalised net income, as ap¬ 
plied to other property which was im¬ 
properly admitted, dominated court 
to such an extent that It substituted 
Its judgment for that of the assessor. 
—City and County of Denver v. Lew- 
in, 105 P.2d 854, 106 Colo. 331, 

75. Ky.—Gish v. Shaver, 131 6.W. 

516, 140 Ky. 647. 

61 C.J. p 864 note 99. 

70. Aria—State v. Inspiration Con¬ 
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sol Copper Co, 181 P 955, 20 Ariz. 
503 

61 C J p 864 note 1 

77. Miss—Gully v. J. J. Newman 
Lumber Co, 164 So. 891, 176 Miss 
48, set aside 168 So 258, 176 Miss 
48. 

78. Md—Seaboard Commercial Corp 
v State Tax Commission, 29 A.2d 
294, 181 Md 234. 

79. Ky.—Commonwealth v. Paducah, 
102 S.W. 882, 126 Ky. 77, 31 Ky L. 
528—Commonwealth v. Reed, 89 
SW. 294, 121 Ky. 432. 28 Ky L 
381. 

80. Colo —Fellows v. Grand Junc¬ 
tion Sugar Co., 242 P. 635, 78 Colo. 
398. 

81. Ala.—State v. Pullman-Standard 
Car Mfg Co., 179 So. 541, 235 Ala. 
493, 117 A.L.R. 498. 

82 . Pa.—Appeal of Elisabeth Steel 
Magee Hospital, 191 A. 587, 826 Pa. 
245. 

83. Mass.—Sears v. Inhabitants of 
Town of Nahant, 102 N.E. 491, 215 
Mass. 234, Ann.Cas.l914C 1296. 
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from special proceedings an appeal to a higher court 
does not lie from the decision of a court on appeal 
from an assessment 84 unless such appeal is provided 
for by statute. 86 A further appeal has been allowed 
under general appeal statutes. 86 Objections not 
raised below cannot be urged in the appellate 
court. 87 An appeal by an officer does not lie after 
the expiration of his term of office. 88 

Presumptions and burden of proof . On appeal 
from the decision of a tax appeal court existing m 
some jurisdictions it will be presumed that the de¬ 
cision appealed from is correct, 89 and the burden 
is on appellant to show that the decision is errone¬ 
ous. 90 In the absence of objections to the jurisdic¬ 


tion of the court below it will be presumed that all 
matters required by statute in order to appeal were 
done. 91 

Hearing and determination . Under some statutes 
the appellate court tries the case de novo, 92 but 
ordinarily the court is governed solely by the 
record. 93 Where a superior court makes a general 
finding against the abatement of a tax and reports 
the case to the supreme judicial court, the issue for 
determination is whether, as a matter of law, the 
finding is wrong. 94 The decision of the court of 
first instance will not be disturbed except for good 
reasons, 95 and an appellate court will not interfere 


84 . Or—Cohn v State Tax Commis¬ 
sion. 245 P. 1085. 118 Or 92. 

Decision as final 

By that provision of the act de¬ 
claring assessments of taxable prop¬ 
erty, in excess of full and true value 
of money, void, which provides that 
every decision of the district court 
rendered pursuant to the act shall be 
Anal, it was evidently the intention 
of the legislature to make the deci¬ 
sion of the district court final as to 
those matters which it was required 
to determine under the act—Good¬ 
man v Christensen, 300 N W. 460, 
71 N D 306—Raatz v Sand, 300 N.W. 
467, 71 ND 320. 

85. Neb —Swanson v. Board of 
Equalization of Fillmore County, 
6 N W 2d 777, 142 Neb. 506 

Pa.—United Wallpaper Factories v 
Wagner. 66 Pa.Dist. & Co 225, 59 
Dauph.Co. 345. 

61 C J. p 865 note 11. 

A dismissal of appeal to circuit 
court from franchise tax assessments 
made by state department of reve¬ 
nue against foreign corporation was 
a final decree and an appeal was the 
appropriate method of reviewing the 
decree—Jackson Securities & Invest¬ 
ment Co. v State, 2 So 2d 760, 241 
Ala. 288. 

CHneral appsal 

Appeals to the supreme court from 
the tax appeal court are controlled by 
statute, which expressly provides 
that the appeal shall be considered 
and treated for all purposes as a 
general appeal and shall bring up for 
determination all questions of fact 
and all questions of law, Including 
constitutional questions involved in 
the appeal, and that the notice of ap¬ 
peal may be amended at any time up 
to the final determination of the tax 
liability by the last court to which 
an appeal may be taken.— In re Yeri- 
an, 85 Hawaii 855. 

InpimdiM bond 

Dismissal of appeal by appellate 
court because transcript on appeal 
from circuit court to court of appeals 
was not filed in time does not release 


sureties on supersedeas bond on ap¬ 
peal from county to circuit court, 
since such dismissal is not a final 
judgment—Commonwealth v Doug¬ 
las' Ex'r, 44 S.W.2d 600, 241 Ky 587. 

86. Ariz —State v Inspiration Con¬ 
sol. Copper Co., 181 P. 955, 20 Ariz. 
503 

61 C.J p 865 note 12 

87. Ta.—Commonwealth v Schuyl¬ 
kill Trust Co, 173 A. 309, 315 Pa. 
429, reversed on other grounds 
Schuylkill Trust Co v Common¬ 
wealth of Pennsylvania, 66 S Ct 
31. 296 U S 113, 80 L, Ed 91 

61 C J p 865 note 13 

88. Ky —Commonwealth v Colum¬ 
bia Trust Co , 173 S W 386, 162 Ky 
825. 

89. Hawaii—In re Taxes Bishop Es¬ 
tate. 33 Hawaii 149 

61 C J. p 865 note 15. 

Weight of findings 

The findings of fact of the tax ap¬ 
peal court are accorded the same 
weight as the findings of a circuit 
judge at chambers —In re Taxes 
Bishop Estate, supra. 

Consideration of statutory factors 
In absence of proof to contrary, ap¬ 
pellate court was bound to presume 
that state board of tax commission¬ 
ers, in fixing valuation of railroad 
company's property, considered the 
statutory factors of valuation, in 
light of the evidence they had at 
hand, in arriving at their ultimate 
finding —State ,Board of Tax Com’rs 
v. Chicago, M., St P & P. R Co., 96 
NE.2d 279, 121 Ind App. 302. 

90. Hawaii —In re Taxes Bishop Es¬ 
tate, S3 Hawaii 149. 

61 C J. p 865 note 16. 

Zvldence held not to justify raising 
assessment 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 54 S.W.2d 
377, 245 Ky. 822. 

91. Colo.—Singer Mfg. Co. v. Den¬ 
ver, 108 P. 294, 46 Colo. 50. 

Filing of petition. 

It has been held, however, that, 

1125 


where fact did not appear on case 
stated, it could not be assumed that 
taxpayer, appealing from assessment, 
filed petition before lower court set¬ 
ting forth facts of case as directed 
by statute, or, if he did, what valua¬ 
tion, if any, he placed therein as 
fair and reasonable value for taxa¬ 
tion purposes—In re Premises 230 
South Hanson St, Known as Han¬ 
son Garage, Ward 46, City and Coun¬ 
ty of Philadelphia, 177 A 700, 117 Pa 
(Super 132 

92. Neb—Swanson v Board of 
Equalization of Fillmore County, 

6 N W 2d 777, 142 Neb. 606. 

93. Ky—Kentucky River Coal Cor¬ 
poration v Knott County, 54 S.W 
2d 377, 245 Ky. 822 

94. Mass —Sears v Town of Nahant, 
109 NE 370. 221 Mass. 437, error 
dismissed 39 S Ct 133, 248 U S 542, 
63 LEd. 412. 

95. Hawaii.—In re Taxes Bishop 
Estate, 33 Hawaii 149 

Okl —State ex rel Hirschi v. Em¬ 
pire Oil & Refining Co, 42 P.2d 
127, 171 Okl 138 

Pa—Commonwealth v Girard Trust 
Co, 193 A 642, 327 Pa 135. 

61 C J p 865 note 18. 

Violation of statutory mandat— 

If assessor’s valuation is arrived 
at in violation of statutory mandates 
with respect thereto, court's findings 
upholding valuation will nevertheless 
be sustained by supreme court if 
there is other competent and prop¬ 
er evidence sufficient to sustain 
them—■Schlelff v Freeborn County, 
43 NW.2d 265, 231 Minn 389. 

Prior judicial determination 

When tax values have been judi¬ 
cially determined by court of last re¬ 
sort, it should be made very clear 
that property or conditions in suc¬ 
ceeding years have materially chang¬ 
ed before other values are placed 
thereon.—Kentucky River Coal Cor¬ 
poration v. Knott County, 54 S.W2d 
377, 245 Ky. 822. 

Deduction of valuation bald proper 

Ky.—Kenmont Coal Co. v. Perry 
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ing before it; 67 and the determination of the court 
reversing in part the order of assessment made by 
the assessing body is binding on such body when it 
acts further on the same assessment.®* The court 
has power to vacate its own judgment at any time 
within a prescribed period after its judgment is 
filed. 69 

Dismissal for want of prosecution. Although stat¬ 
utes providing for the dismissal of tax proceedings 
which are not prosecuted within a certain time in 
the court of original jurisdiction or on appeal are 
remedial and to be construed liberally, as discussed 
supra § 565, where the proceeding on appeal is not 
prosecuted within the time prescribed, a dismissal 
is proper, 70 but improper where there is a timely 
prosecution. 71 A “term” of court, within a statute 
providing for dismissal for failure to prosecute the 
appeal for a period of two terms, is held where there 
are actual sessions during a lesser number of days 
than are allotted. 72 “Juridical days,” within a stat¬ 
ute providing for dismissal for failure to prosecute, 
mean days on which courts are open or in session. 73 

Changing valuation . Where authorized by stat¬ 
ute, the court on appeal may change the valuation, 74 
as on appeals from the assessment of omitted prop¬ 
erty, 76 but the court has no jurisdiction to reduce 
the valuation of property except as authorized by 
statute. 76 Where at the trial of an appeal from an 
assessment the parties agreed on the amount and 
value of certain property, the court should set aside 
the order of the assessing body fixing a value dif¬ 
ferent from that agreed on and should enter an 


order fixing the amount and value of the property 
according to the agreement of the parties. 77 

Remanding case . Generally, the court has no 
jurisdiction on appeal to make a tax assessment, and 
if it finds error, it should remand the case to the 
assessing body for further proceedings m accord¬ 
ance with the court’s findings. 76 Under some stat¬ 
utes, on an appeal from an assessment of omitted 
property by a court, if the appellate court reaches 
a different conclusion it must remand the case with 
directions to enter judgment as indicated. 79 

Refund of tax. In addition to other provisions 
for refunds, discussed infra §§ 631-633, where stat¬ 
utes so provide, on an appeal from an assessment the 
court may render judgment for a refund of taxes 
paid. 80 

Costs and attorney's fees. A taxpayer appealing 
from an assessment is not entitled to recover costs 
against the state where the statute does not au¬ 
thorize such recovery. 81 The court may have dis¬ 
cretion to divide the costs of appeal between the 
parties. 82 The word “expenses” within a statute 
has been held not to include attorney’s fees. 83 

k. Further Appeal 

An appeal to a higher court from the decision of a 
court on appeal from an assessment does not lie unless 
such appeal is provided for by statute; but, where such 
appeal is permitted, it will be presumed that the decision 
appealed from is correct, the burden being on the appel¬ 
lant to show that the decision is erroneous, and the de¬ 
cision of the court of first Instance will not be disturbed 
except for good reasons. 

Under general rules governing further appeals 


67- N H.—Boston & M. R. R. v. 
State. 85 A. 616, 76 NH 515. 

61 C.J. p 864 note 90 

66. Okl.—In re Assessment of Kan¬ 
sas City Southern Ry. Co., 53 P. 
2d 536, 175 Okl 444. 

66 . Okl.—Protest of Stanolind Pipe 
Line Co., 32 P 2d 869, 168 Okl. 281. 

70. Ky—Commonwealth v. Ew&ld 
Iron Co., 154 SW. 931, 153 Ky. 
116. 

71. Ky.—Commonwealth v. Ewald 
Iron Co., supra. 

61 C.J. p 864 note 94. 

76. Ky.—Wood Oil Co. v. Common¬ 
wealth, 244 S.W. 429, 196 Ky. 196. 

61 C.J. p 864 note 96. 

73. Ky.—Commonwealth v. Ewald 
Iron Co., 154 S.W. 981, 158 Ky. 116. 

74L Iowa.—Henderson v. City of Dee 
Hoines, 257 N.W. 566. 

Fa.—Appeal of Susquehanna Col- 
lleries Co. from Assessment and 
'Valuation of its Lands Situate in 
Tp. Of Wiconisco, Dauphin Coun¬ 


ty, Com PI , 49 Dauph Co 346— 
Dwyer v Erie County, Com PI , 20 
Erie Co. 296—Appeal of Bennett, 
Com.Pl., 33 Luz Leg Reg 473—Ap¬ 
peal of Park, Com PI, 86 Pittsb 
Leg.J. 560, affirmed 5 A 2d 561, 334 
Pa. 193. 

61 C.J. p 864 note 98. 

Power of court to change valuation 
generally see supra 9 562. 
Seduction held Improper 

On appeal by hotel owner to re¬ 
view assessment of his property, 
judgment of trial court reducing as¬ 
sessment was improper, where it ap¬ 
peared that evidence on net income, 
and capitalised net income, as ap¬ 
plied to other property which was im¬ 
properly admitted, dominated court 
to such in extent that it substituted 
Its judgment for that of the assessor. 
—City and County of Denver v. Lew- 
in, 105 P.2d 864, 106 Colo. 831. 

75. Ky.—Gish v. Shaver, 131 S.W. 
615, 140 Ky. 647. 

61 C.J. p 864 note 99. 

76. Aris.—State v. Inspiration Con¬ 
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sol. Copper Co , 181 P 955, 20 Ariz 
503 

61 C J p 864 note 1 

77. Miss—Gully v J. J Newman 
Lumber Co, 164 So 891, 176 Miss 
48, set aside 168 So 258, 176 Miss 
48 

78. Md—Seaboard Commercial Corp 
v. State Tax Commission, 29 A.2d 
294, 181 Md. 234. 

79. Ky.—Commonwealth v. Paducah, 
102 S.W. 882, 126 Ky. 77, 31 Ky L. 
528—Common weal til v. Reed, 89 
SW. 294, 121 Ky. 432, 28 KyL 
381. 

80. Colo.—Fellows v. Grand Junc¬ 
tion Sugar Co, 242 P. 635, 78 Colo. 
393. 

81. Ala.—State v. Pullman-Standard 
Car Mfg. Co., 179 So. 641, 235 Ala. 
493, 117 A.L.R. 498. 

82. Pa.—Appeal of Elisabeth Steel 
Magee Hospital, 191 A. 587, 826 Pa. 
246. 

83. Mass.—Sears v. Inhabitants of 
Town of Nahant, 102 N.E. 491, 216 
Mass. 234, Ann.Caa.l914C 1296. 
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from special proceedings an appeal to a higher court 
does not lie from the decision of a court on appeal 
from an assessment 84 unless such appeal is provided 
for by statute. 86 A further appeal has been allowed 
under general appeal statutes. 86 Objections not 
raised below cannot be urged in the appellate 
court 87 An appeal by an officer does not lie after 
the expiration of his term of office. 88 

Presumptions and burden of proof . On appeal 
from the decision of a tax appeal court existing m 
some jurisdictions it will be presumed that the de¬ 
cision appealed from is correct, 89 and the burden 
is on appellant to show that the decision is errone¬ 
ous. 90 In the absence of objections to the jurisdic¬ 


tion of the court below it will be presumed that all 
matters required by statute in order to appeal were 
done. 91 

Hearing and determination . Under some statutes 
the appellate court tries the case de novo, 92 but 
ordinarily the court is governed solely by the 
record. 93 Where a superior court makes a general 
finding against the abatement of a tax and reports 
the case to the supreme judicial court, the issue for 
determination is whether, as a matter of law, the 
finding is wrong 94 The decision of the court of 
first instance will not be disturbed except for good 
reasons, 95 and an appellate court will not interfere 


84. Or.—Cohn v State Tax Commis¬ 
sion, 245 P 1085, 118 Or 92. 

Decision as final 

By that provision of the act de¬ 
claring assessments of taxable prop¬ 
erty, in excess of full and true value 
of money, void, which provides that 
every decision of the district court 
rendered pursuant to the act shall be 
final, it was evidently the intention 
of the legislature to make the deci¬ 
sion of the district court final as to 
those matters which it was required 
to determine under the act —Good¬ 
man v Christensen, 300 N W 460, 
71 ND 306—Haatz v. Sand, 300 N.W. 
467, 71 ND 320. 

85. Neb —Swanson v. Board of 
Equalization of Fillmore County, 
6 N W 2d 777, 142 Neb. 506 

Pa.—United Wallpaper Factories v 
Wagner, 66 Pa Dlst. & Co 225, 5D 
DauphCo. 345. 

61 C J p 865 note 11. 

A dismissal of appeal to circuit 
court from franchise tax assessments 
made by state department of reve¬ 
nue against foreign corporation was 
a final decree and an appeal was the 
appropriate method of reviewing the 
decree— Jackson Securities & Invest¬ 
ment Co. v. State, 2 So. 2d 760, 241 
Ala. 288. 

•snsral appeal 

Appeals to the supreme court from 
the tax appeal court are controlled by 
statute, which expressly provides 
that the appeal shall be considered 
and treated for all purposes as a 
general appeal and shall bring up for 
determination all questions of fact 
and all questions of law. Including 
constitutional questions involved in 
the appeal, and that the notice of ap¬ 
peal may be amended at any time up 
to the final determination of the tax 
liability by the last court to which 
an appeal may be taken.— In re Yerl- 
an, 85 Hawaii 855. 

Supersedeas bond 
Dismissal of appeal by appellate 
court because transcript on appeal 
from circuit court to court of appeals 
was not filed in time does not release 


sureties on supersedeas bond on ap¬ 
peal from county to circuit court, 
since such dismissal is not a final 
Judgment—Commonwealth v Doug¬ 
las' Ex'r, 44 SW.2d 600, 241 Ky. 587. 
88. Ariz—State v Inspiration Con¬ 
sol. Copper Co, 181 P 956, 20 Ariz 
603. 

61 C J. p 865 note 12. 

87. Fa. —Commonwealth v Schuyl¬ 
kill Trust Co, 173 A 309, 315 Pa. 
429, reversed on other grounds 
Schuylkill Trust Co. v Common¬ 
wealth of Pennsylvania, 56 S.Ct 
31, 296 U S 113, 80 L Ed 91 

61 C J p 865 note 13 

88. Ky.—Commonwealth v. Colum¬ 
bia Trust Co , 173 S W. 386, 162 Ky 
825. 

89. Hawaii —In re Taxes Bishop Es¬ 
tate. 33 Hawaii 149. 

61 C.J. p 865 note 15. 

Weight of findings 

The findings of fact of the tax ap¬ 
peal court are accorded the same 
weight as the findings of a circuit 
judge at chambers—In re Taxes 
Bishop Estate, supra. 

Consideration of statutory factors 
In absence of proof to contrary, ap¬ 
pellate court was bound to presume 
that state board of tax commission¬ 
ers, in fixing valuation of railroad 
company’s property, considered the 
statutory factors of valuation, in 
light of the evidence they had at 
hand, In arriving at their ultimate 
finding—State Board of Tax Com'rs 
v. Chicago, M., St P & P. R. Co., 96 
N E.2d 279, 121 Ind.App. 302. 

9a Hawaii —In re Taxes Bishop Es¬ 
tate, 33 Hawaii 149. 

61 C.J. p 865 note 16. 

Xvldeace held not to Justify raising 

assessment 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Knott County, 54 S.W 2d 
877, 245 Ky. 822. 

91. Colo.—Singer Mfg. Co v. Den¬ 
ver, 103 P. 294, 46 Colo. 50. 

riling of pstitioa 

It has been held, however, that, 


where fact did not appear on case 
stated, it could not be assumed that 
taxpayer, appealing from assessment, 
filed petition before lower court set¬ 
ting forth facts of case as directed 
by statute, or, if he did, what valua¬ 
tion, if any, he placed therein as 
fair and reasonable value for taxa¬ 
tion purposes —In re Premises 230 
South Hanson St, Known as Han¬ 
son Garage, Ward 46, City and Coun¬ 
ty of Philadelphia, 177 A 700, 117 Pa. 
(Super 132 

92. Neb —Swanson v. Board of 
Equalization of Fillmore County, 

6 N W 2d 777, 142 Neb 606. 

93. Ky.—Kentucky River Coal Cor¬ 
poration v Knott County, 64 S.W 
2d 377, 245 Ky. 822. 

94. Mass —Sears v Town of Nahant, 
109 NE 370, 221 Mass 437, error 
dismissed 39 S Ct 133, 248 U S 542, 
63 L Ed 412. 

95. Hawaii.—In re Taxes Bishop 
Estate, 33 Hawaii 149 

Okl —State ex rel Hirschi v. Em¬ 
pire Oil & Refining Co, 42 P 2d 
127, 171 Okl 138 

Pa —Commonwealth v. Girard Trust 
Co, 193 A. 642, 327 Pa. 135 
61 C J p 865 note 18 
Violation of statutory mandat— 

If assessor's valuation is arrived 
at in violation of statutory mandates 
with respect thereto, court’s findings 
upholding valuation will nevertheless 
be sustained by supreme court if 
there is other competent and prop¬ 
er evidence sufficient to sustain 
them.—S chi e iff v. Freeborn County, 
43 N.W 2d 265, 231 Minn 389. 

Prior Judicial determination. 

When tax values have been Judi¬ 
cially determined by court of last re¬ 
sort, it should be made very clear 
that property or conditions in suc¬ 
ceeding years have materially chang¬ 
ed before other values are placed 
thereon—Kentucky River Coal Cor¬ 
poration v. Knott County, 54 SW2d 
377, 245 Ky. 822. 

meduotioa of Talaatlon held proper 

Ky.—Kenmont Coal Co. v. Perry 
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with a finding based on conflicting evidence, 96 
However, the appellate court may on the evidence 
fix the value of property at an amount other than 
that fixed by the lower court, 97 and where the evi¬ 
dence before the lower court was insufficient to 
support its decision, the appellate court may reverse 
the decision and remand the case to the lower 
court to rehear the case on additional evidence so 
that an accurate decision could be had. 98 Where 
most of the evidence is documentary, and compara¬ 
tively little depends on the credibility of witnesses, 
the presumption of correctness may be more readily 
overcome than it would be in a case turning large¬ 
ly on the weight of testimony. 99 If the appeal from 
the order of the taxing body fixing the value of 
property did not give the lower court jurisdiction, 
the appellate court is required to dismiss an appeal 
from the order of the lower court, since the order 
of the lower court is without jurisdiction and will 
not support an appeal. 1 

§ 567. Certiorari to Review Assessment 

At common law and under some constitutional and 
statutory provisions certiorari, in a proper case, will 
He to review the judicial acts of an assessing body. 
Some statutes authorize a review by certiorari in order 
to provide a remedy for illegal, erroneous, or unequal 
assessments. 

Where the action of an assessing body is judicial 


in its nature, at common law and by constitutional 
and statutory provisions, on certain grounds prop¬ 
erly plpaded certiorari is a proper remedy by which 
an aggrieved taxpayer may contest a tax assess¬ 
ment. 2 While the writ may bq denied where there 
are other available or appropriate remedies, as con¬ 
sidered infra § 570, it will be granted where there 
exists no other available, appropriate, or exclusive 
remedy. 3 

Proceeding under special statutes. The proceed¬ 
ing for a review of tax assessments in some juris¬ 
dictions is under special statutes providing for 
certiorari, and in order that a person aggrieved maj 
avail himself of these statutes, he must conform 
to their requirements in matter of procedure. 4 
These statutes are designed to afford a remedy in 
tax proceedings where none before existed or where 
that which existed was inadequate, 6 they estab¬ 
lished a system of review intended to be complete 
and exclusive and to give an aggrieved taxpayer a 
summary remedy, 6 and provided a remedy which 
did not exist at common law. 7 They were enacted 
to provide a remedy for illegal, erroneous, or un¬ 
equal assessments, 8 and to set up a simple, speedy, 
and unique remedy for the aggrieved taxpayer. 9 
The courts should construe such statutes so as to 
suppress the mischief requiring their enactment, 10 
and such statutes, being remedial in character, 11 


County Board of Sup’rs, 91 S.W.2d 
47, 262 Ky. 764. 

61 C.J. p 865 note 18 [a]. 

96. Hawaii. —In re Taxes Bishop 
Estate, 33 Hawaii 149 
Pa.—Appeal of Glen Alden Coal Co, 
184 A 123, 321 Pa. 333 
61 C.J p 865 note 19 
Evidence held sufficient 
Ala.—Monroe Bond & Mortg Co. v. 
State ex rel Hybart, 48 So.2d 431, 
254 Ala 278 

Minn—SchleilT v Freeborn County, 
43 NW.2d 265, 231 Minn 389. 

Pa.—Commonwealth v. Eastern Se¬ 
curities Co, 163 A 157, 309 Pa. 44. 
Testimony of assessor 
Where assessor testified that his 
valuations were not based on sale or 
m&ricet value of property and his tes¬ 
timony further disclosed his failure 
to take Into consideration any except 
one or two of the elements and fac¬ 
tors affecting 1 such valuation, a find¬ 
ing: based on his testimony alone 
cotild not be sustained —Schleiff v. 
Freeborn County, 43 N.W.2d 265, 231 
Minn. 889. 

•7. Ky—John P. Gorman Coal Co.’s 
Receiver y. Perry County, 78 S W. 
2d 921, 257 Ky. 958. 

98. Ky.—Texas Co. v. Common- 
weal*#, 198 &W.2d 816, 208 Ky. 
590. s’ 


99. Hawaii—Hawi Mill & Planta¬ 
tion Co. v. Forrest, 21 Hawaii 389 

1. Ala—State v Louisville & N. R 
Co, 152 So 218, 228 Ala 71. 

2. Ill—Jarman v Board of Review 
of Schuyler County, 178 N.E. 91, 
345 Ill 248. 

j 61 C.J. p 865 note 29. 

Action of assessors and assessment 
boards as judicial see supra fi 373 
Certiorari to review: 

Decision of: 

Equalization board see supra fifi 
496, 504. 

Reviewing board or officer see 
supra 88 547-559. 

[ Levy of tax see supra fi 371. 

The nature, scope, and proper nee 
| of a writ of certiorari, as applicable 
in proceedings to secure annulment 
of assessments of trust certificates, 
as personal property, was to be de¬ 
termined from common-law princi¬ 
ples.—State ex rel. St. Louis Union 
Trust Co v. Neaf, *39 S.W.2d 958, 
346 Mo. 86. 

3. DC.—Alexandria Canal, etc., Co. 
v. District of Columbia, 16 DC 376. 

Ill—Jarman v. Board of Review of 
Schuyler County, 178 NE. 91, 345 
III 2*8. 

4. N.Y.—People ex rel. O'Neil v. 
Purdy, 177 N.Y S. 48, 188 App.Div. 
485—People v, Purdy, 167 N.Y.S. 


91, 179 AppDlv 748, affirmed 119 
NE. 1071, 222 NY 657. 

61 C J p 866 note 33. 

5. NY —People v. Parker, 22 NE 
752, 117 N Y 86 

Cl C J p 866 note 37. 

6. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. v Clover, 19 N.Y.S 2d 
865, 174 Mlsc 44. 

7. N Y.—People ex rel. New York 
City Omnibus Corp. v. Miller, 24 
N B 2d 722, 723, 282 N.Y. 5. 

Creature of statute 

"The remedy is a creature of stat¬ 
ute ”—People ex rel. New York City 

Omnibus Corp. v. Miller, supra, 

8. N Y.—People ex rel. Bingham 
Operating Corp. v Byrich, 40 N.Y 
S 2d 33, 265 App Div. 562, appeal 
denied 41 N.Y S.2d 959, 266 App 
Div. 803. 

8* NY—People ex rel. Lehigh Val¬ 
ley Ry. Co. v. Clover, 19 N.Y.S 2d 
865, 174 Mlsc. 44. 

10. N.Y.—People ex rel. Bingham 
Operating Corp. v. Byrich, 40 N.Y. 
S.2d 33, 265 App.Div. 562. 

11 . N.Y—People ex rel. New York 
City Omnibus Corp. v. Miller, 24 
N.E 2d 722, 282 N.Y. 5—'People ex 
rel. Tierney v. Wilkins, 27 N.Y 6. 
2d 658. 261 App.Dlv. 728—People 
ex rel. Denney v. Clark, 12 N.Y.S. 
2d 274, 257 App.Div, 995—People 
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should he libefally construed 12 to the end that the 
taxpayer's right to have an assessment reviewed 
is not defeated by a technicality; 18 These special 
statutes are exclusive as to the common law and 
general statutory writs, 14 except where the assessors 
act without jurisdiction, 15 or, in some cases, where 
the special statute is silent. 16 

The proceeding provided by such statutes is in 
form a special proceeding, 17 and is confined to 
reviews of original assessments unless otherwise 
provided. 18 The proceeding resembles an action in 
the sense that it is a proceeding to review de 
novo, 18 and is a proper form of proceeding, as con¬ 


§§ 567-668 

templated by a general practice act, to avoid a 
multiplicity of suits. 20 

§ 568. - Grounds for Review 

The common-law writ of certiorari extends only to 
the review of tax assessments which are void for want 
or excess of Jurisdiction or which are otherwise illegal. 

In the absence of special statutory provisions the 
common-law writ of certiorari, ordinarily embodied 
m general statutes, extends only to a review of as¬ 
sessments void for want or excess of jurisdiction 21 
on the part of the taxing officer 22 or with respect 
to the specific property, 23 or to the review of as¬ 
sessments which are otherwise illegal, as distm- 
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ex rel. City of New York v. Hoar, 
76 N.Y S 2d 622, 191 Misc 292. 

18. N.Y.—People ex rel. New York 
City Omnibus Corp v. Miller, 24 
N E 2d 722, 282 NY. 6—People ex 
rel. Tierney v. Wilkins, 27 N Y S. 
2d 658, 261 App Div. 728—People 
ex rel Denney v Clark, 12 N Y S 
2d 274, 267 App Div 905—People 
ex rel City of New York v. Hoar, 
75 N.Y.S 2d 622, 191 Misc. 292. 

13. N Y —People ex rel New York 
City Omnibus Corp. v Milier, 24 
N E 2d 722, 282 NY 5—People cx 
rel Tierney v Wilkins, 27 N Y S 
2d 558, 261 APP Div 728—People 
ex rel. Denney v. Clark, 12 N Y.S 2d 
274, 257 App Div 905—People ex 
rel City of New York v Hoar, 76 
N Y.S 2d 622, 191 Misc 292 

14L N Y —Feoplc ex rel Three Four 
Three Realty Corporation v Ityrne, 
268 NTS 778. 149 Misc 669. 

61 C J. p 866 note 39. 

Srroneoua assessments 

Statutory certiorari is the exclu¬ 
sive remedy for the correction of er¬ 
roneous assessments, that is, where 
the assessor has jurisdiction but errs 
in his judgment.—Sikora Realty Cor¬ 
poration v City of New York, 186 N 
E 796, 262 NY. 312, reargument de¬ 
nied 188 NE 99. 262 NY. 636—Ap¬ 
plication of Marion Dodge No. 926, 
F. & A. M, 33 N Y.S 2d 676. 178 Misc 
219—People ex rel. Iroquois Gas Cor¬ 
poration v Bennlng, 266 N.Y.S. 615, 
148 Misc. 663. 

15. N.Y.—Dun A Bradstreet v City 
of New York, 11 NE.2d 728, 276 
NY. 198i—People v. Feitner, 58 N 
YS 648, 41 App.Div. 644—Guard¬ 
ian Life Ins Co of America v 
Graves. 69 NYS.2d 379. 

Illegal assessments 

(1) Where the assessor acts with¬ 
out Jurisdiction or authority of law 
in making an assessment, it is Illegal 
and may be attacked by certiorari.— 
County of Westchester v. Town of 
Harrison, 114 N YS 2d 492, 201 Misc 
211—Application of Marion Dodge 


No. 926, F & A M. 33 N Y S 2d 575, 
178 Misc 219 

(2) Ordinarily, remedy of certio¬ 
rari is proper and ample to test va¬ 
lidity of tax assessment—Socon>- 
Vacuum Oil Co v City of New York, 
287 NYS 288, 247 App Div. 163, re- 
argument denied 290 NYS 141, 248 
App Div. 723, affirmed 6 N E 2d 385, 
272 N.Y. 668 

(3) Where the assessors were act¬ 
ing illegally in making the assess¬ 
ment, remedy by certiorari is not ex¬ 
clusive—Socony-Vacuum Oil Co. v. 
City of New York, supra—County of 
Westchester v Town of Harrison, 
114 NYS 2d 492, 201 Misc. 211. 

16. NY—J J Newberry Co v Kin- 
naw, 101 NYS 2d 444. 198 Misc 
321—People ex rel Lehigh Valley 
Ry Co v Vandermark, 74 N Y.S 2d 
489, 189 Misc 42 
61 C J p 866 note 41. 

Resort to civil practice act and rales 
of civil practlos 

Where the special statute is silent 
as to practice and procedure, perti¬ 
nent provisions of the civil practice 
act and rules of civil practice are 
applicable—City of Albany v Town 
of Coeymans, 2 N Y S 2d 735, 253 

App Div 436—People ex rel Now 
York Cent R Co v Gilson, 266 NY 
S 760, 239 App Div 108, affirmed 193 
NE 269, 265 N Y 457—People ex rel 
City of New York v. Chapman, 85 N. 
Y S 2d 236, 193 Misc. 27—People ex 
rel Lehigh Valley Ry Co v Vander¬ 
mark, 74 N Y S 2d 489, 189 Misc 42- 
People ex rel. Lehigh Valley Ry. Oo. 
v Clover, 19 N.Y 6 2d 865, 174 Misc. 
44—People ex rel Powott Corp. v. 
Woodworth, 15 N Y S 2d 985, 172 

Misc 791 

Application to XTsw York City 

(1) Where provisions of the New 
York City Charter regulating certio¬ 
rari to review tax assessments con¬ 
flict with the statute, the charter or¬ 
dinarily governs—People v. Feitner, 
61 NE 763, 168 N.Y. 441—61 C.J. p 
866 note 32 [a] (1). 

(2) Where, however, the charter is 
silent, resort may be had to provl- 
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sions of the special statute not in 
conflict with the charter—People ex 
rel. American Sugar Reflning Co. v 
Sexton, 8 N E 2d 869, 274 NY. 304— 
61 C J p 866 note 32 [a] (2). 

(3) Where both the statute and 
charter are silent, pertinent and non¬ 
conflicting provisions of civil practice 
act and rules of civil practice may 
be invoked —People ex rel American 
Sugar Reflning Co v. Sexton, supia 
—People ex rel House of Reeve v 
Goldfogle, 9 NYS 2d 513, 266 App 
Div. 849 

(4) Where provisions of the char¬ 
ter and the special statute are sub¬ 
stantially the same, except that the 
latter provides no time within which 
proceedings must be instituted, and 
they are not inconsistent and relate 
to the same subject matter, the char¬ 
ter and statutory provisions must be 
read together, and their require¬ 
ments met —People ex rel. O'Neil v. 
Purdy, 177 NYS. 48, 188 App.Div. 
485. 

17. NY.—People ex rel. New York 
City Omnibus Corp v Miller, 24 N 
E 2d 722, 282 N Y 5—People ex rel 
Michael J Adrian Corp v. Sexton, 
295 NYS 642. 251 App Div. 181 

61 C J p 866 note 35 

18. N Y.—People ex rel. Consolidat¬ 
ed Water Co of Suburban, N Y, 
v. Barrett, 123 NYS 421, 68 Misc. 
59. 

61 C J. p 866 note 36. 

19. N Y.—People ex rel. Michael J 
Adrian Corp v. Sexton, 296 N.Y S 
542, 251 App.Div. 181 

20. NY —People ex rel Michael J. 
Adrian Corp. v. Sexton, supra. 

21. N.C—Belk’s Dept. Store v 
Guilford County, 23 S E.2d 897, 222 
NC. 441. 

61 C.J. p 866 note 42. 

22. Tenn.—Carriger v. Town of 
Morristown, 256 S W. 883, 148 Tenn 
685—Louisville A N. R. Co v Bate, 
12 Lea 673. 

23. Tenn.—Friedman Bros. v 

M&thes. 8 Heisk. 488. 
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guished from mere errors in judgment. 24 Such writ 
ordinarily will not lie to revise and modify or set 
aside assessments on the sole ground that they are 
excessive or unequal, 26 or because of mere irregu¬ 
larities, mistakes, or defects. 28 Where special stat¬ 
utes provide for a review of tax assessments by 
certiorari, the relator is confined to such grounds 
as are enumerated in the statute. 27 The mere fact 
that the value of property cannot be ascertained 
with accuracy is not a ground for annulling an as¬ 
sessment. 28 Where the assessments made in one 
year are not res judicata, relator cannot depend on 
the fact that the assessment in question is higher 
than his assessment for the succeeding year. 29 

Illegality . Illegality of an assessment is ordi¬ 
narily a ground for review by certiorari, 80 particu¬ 
larly where it is made so by special statutory pro¬ 
vision. 81 This writ has been allowed where the 
person or property was not subject to taxation in 
a particular district, 82 or was exempt from taxa¬ 
tion. 83 “Illegality,” as used in some statutes, is not 
to be taken in its broadest sense. 84 It does not in¬ 
clude conditions where there is an utter want of 
power in persons making the assessment, 85 but 
rather contemplates an application of conceded pow¬ 
er in an irregular manner or on a basis erroneous 
in law or in fact. 36 Thus, the term does not em¬ 
brace acts of persons who are not assessors. 87 

Overvaluation Under general rules, in the ab¬ 


sence of statute, mere overvaluation, which does not 
involve the violation of some principle of law, is 
not a ground for review of an assessment by certio¬ 
rari. 38 However, an assessment t>ased on a gross 
overvaluation of the property may constitute ground 
for review by certiorari, 39 as where the assess¬ 
ment exceeds the market value of the property to 
such extent that the assessing officers must have 
known that the assessment was excessive and un¬ 
fairly made, 40 or where the assessment is based on 
a valuation which is so excessive as to amount to 
a constructive fraud on the taxpayer. 41 Certiorari 
is a proper remedy where the statute provides for 
its issuance on the ground of overvaluation. 42 The 
term “overvaluation,” within such statutes, means 
in excess of the market value of the property. 43 

Inequality. In the absence of statute, inequality 
does not present a ground on which to base a review 
of an assessment by certiorari. 44 Where, however, 
inequality is made a ground for review by statute 
providing for certiorari it is the proper remedy for 
that purpose 45 A statutory provision for relief 
where the valuation is unequal in that the assess¬ 
ment has been made at a higher proportionate valua¬ 
tion than that of other real and personal property 
on the same roll by the same officers means a state 
of facts from which a presumption justly arises that 
the inequality will subject the taxpayer to the pay¬ 
ment of more than his just proportion of the ag- 


24. Tenn —Carriger v. Town of 
Morristown. 256 S W. 883, 148 

Tenn. 685. 

61 C.J. p 866 note 46 

05. N C.—Belk’s Dept Store v 
Guilford County, 23 S E.2d 897, 222 
N.C. 441. 

61 C.J. p 866 note 46. 

28. N.C.—Belk’s Dept. Store v. 
Guilford County, supra. 

61 C.J p 866 note 47. 

07. N.Y.—People v. New York Tax, 
etc , Com’rs, 91 N Y 693. 

61 C J p 866 note 49. 

08. N.Y.—People ex rel. Hudson & 
M R Co. v. State Board of Tax 
Com'rs, 127 N.Y.S. 918, 143 App. 
Div. 2#, reversed on other grounds 
96 N E 435, 203 N.Y. 119. 

09. N.Y.—People ex rel. Niagara 
Falls Hydraulic Power Sc Mfg. Co. 
v State Board of Tax Com’rs, 119 
N.Y S 925, 65 Misc. 213, affirmed 
124 NYS. 1125, 140 App Div. 881, 
affirmed 95 N.E. 754, 202 N.Y 426. 

30. Ill.—Stone v. Board of Review 
of Pike County, 188 N.E. 480, 354 
III 286. 

61 C.J. p 867 note 53. 

Showing of supporting evidence 
Record of board of review of as¬ 
sessment of omitted credits, not 


showing that action taken was based 
on evidence, was reviewable by cer¬ 
tiorari—Jarman v. Board of Review 
of Schuyler County, 178 NE 91, 345 
Ill. 248, 77 ALR 1350. 

31. N Y —People v. Wemple, 18 N 
Y S 511, 63 Hun 444 reversed on 
other grounds 43 NE 176, 148 
NY. 690 

61 C J p 867 note 54 

32. DC—Alexandria Canal, etc, Co 
v. District of Columbia, 16 D.C 
876. 

61 C J p 867 note 55 

33. Tenn.—Friedman Bros. v 

Mathes, 8 Heisk 488. 

34k. N.Y —Allen Square Co. v, Krieg- 
er, 216 N.Y.S. 458, 217 App.Div. 
123. 

35. N.Y.—Allen Square Co. v. Krieg- 
er, supra. 

61 C.J. p 867 note 59 

36. N.Y.—U S. Trust Co v. Mayor 
of City of New York, 39 NE. 383, 
144 NY. 488. 

61 C.J. p 867 note 60. 

37. N.Y,—Allen Square Co. v. Krieg- 
er, 216 N.Y.S. 458, 217 App.Div. 123 
—People v. Barker, 45 Hun 432, af¬ 
firmed 22 N.B. 752, 117 N.Y. 86. 

38. S.D.—State v. State Board of As¬ 
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sessment, etc., 53 N.W. 192, 3 8 D 
338 

61 C J. p 867 note 63 

39. Ill—People ex rel. WangeUn v. 
St Louis Bridge Co., 191 N.E 300, 
357 Ill 245. 

40. Ill —People ex rel. Wangelin v 
Wiggins Ferry Co., 191 N.E. 296, 
357 Ill. 173. 

41. Ill.—People ex reL Wangelin v. 
St. Louis Bridge Co., 191 NE. 300, 
357 I1L 245. 

Actual fraud held not neoessary 

Ill —People ex rel. Wangelin v. St 
Louis Bridge Co., 191 NE. 300, 357 
Ill. 245—People ex rel. Wangelin v. 
Wiggins Ferry Co., 191 N.E. 296, 
357 Ill. 173. 

42. N.Y.—Miller v. City of Oneida 
275 N.Y S. 157, 153 Misc. 438— 
Westchester County v. Town of 
Harrison, 85 N.Y S.2d 374. 

61 C.J p 867 note 65. 

43. N Y.—People v. Feitner, 58 N.Y. 
S 869, 27 Misc 384, affirmed 61 N. 
Y.S. 432, 45 App Div. 542. 

44. N Y.—People v. Feitner, 64 N.T. 
S. 675, 51 App.Div. 196. 

61 C.J. p 867 note 69. 

45. N.Y.— In re Corwin, 82 N.E. 16, 
135 N.Y. 245. 

61 C.J* p 867 note 7L 
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gregate tax. 4 * The object of statutes in providing 
inequality as a ground for relief is to provide a 
remedy for a person injured by unequal valuations 
and not to enable him on mere proof of a mistake of 
the assessors as to the relative valuation of his 
property and that of another, to have his assess¬ 
ment reduced, although his own property is not 
overvalued. 47 The failure to tax similar securities 
held by other persons does not necessarily indicate 
any inequality available to relator, as such other 
securities may not have been discovered by the as¬ 
sessors. 48 

Omission of property from roll . Omission of 
property from the assessment roll has been held not 
to constitute a ground for review under a common- 
law writ a9 embodied in general statutes, 49 or under 
special statutory provisions. 60 The property of a 
classification of properties which results m the 
omission of some properties from the tax roll has 
been held to constitute a debatable question of law 
which is reviewable by certiorari. 61 

Invalidity of entire roll . Matters open to review 
on the ground of illegality under some statutes relate 
to assessments in an otherwise legal roll and not 
to an entire roll. 62 Thus, the writ has been denied 
where the entire roll is invalid by reason of the 
fact that the persons making the assessment were 
not legally authorized to do so. 53 It is not fatal 
to the proceeding, however, that the irregularity or 
error amounting to illegality permeates the entire 
roll, provided it is not of the character which goes 
to the judicial quality of the assessment. 64 

§ 569. - Right of Review in General 

At a general rule In the absence of a statute pro¬ 


viding otherwise, the grant or refusal of a writ of certio¬ 
rari to review a tax assessment Is a question directed to 
the sound discretion of the court. Where so provided by 
statute, certiorari Is available to, and only to, persons 
aggrieved by the assessment. 

Under general rules, the question of granting or 
refusing the writ of certiorari to review a tax 
assessment is generally one addressed to the sound 
discretion of the court, 66 and the court may quash 
the writ after it has been granted, as considered 
infra § 574. The discretion of the court will be 
exercised cautiously, 66 especially where the assess¬ 
ment involved is one for general taxes, 67 or where 
great mischief or public harm might result from 
setting it aside, 68 or where effective relief cannot 
be given. 69 Under special statutes providing for 
the remedy of certiorari if the taxpayer brings his 
case within the statute, the granting of the writ is 
not discretionary, but he is entitled to it as a matter 
of right. 60 The right of review is limited by the 
provisions of the statute. 61 A taxpayer who mis¬ 
leads the assessors may not complain. 62 

Deposit of tax. Where the statute requires the 
amount of the tax to be deposited as a condition 
precedent to the writ, such deposit must be made. 63 

Failure to return list or inventory. The failure 
of a person to make a return or statement of his 
taxable property will not, in the absence of statutory 
provision imposing such penalty, preclude a review 
of the assessment by certiorari, 64 especially where 
the statement if made could not have given any in¬ 
formation with respect to the errors alleged. 66 

Estoppel or waiver . While a voluntary payment 
of the tax which is not required will operate to 
bar a review by certiorari, 66 an involuntary pay- 


46. N.T.—People ex rel. Two Lakes 
Corporation v. Mathews, 272 N.Y. 
S 049, 151 Misc. 294. 

61 C J. p 867 note 72. 

47. N.Y.—People ex rel. Warren v. 
Carter, 17 NE, 222. 109 N.Y. 676. 

48» N.Y.—People ex rel. People’s 
Trust Co. v. Feitner, 64 N.Y.S. 639, 
51 App.Dlv. 178. 

49. N.Y.—People ex rel Hoesterey 
v. Taylor, 202 NY.(S 7, 121 Mlsc 
718 reversed 205 N.Y.S. 897. 210 
App.Dlv. 196. reversed 147 N.B 223, 
239 N.Y. 626. 

60. N.Y.—People ex rel. Hoesterey 
v. Taylor, supra. 

61 C.J. p 868 note 76. 

61. N.J.—Hudson A M R. Co. v. Jer¬ 
sey City, 48 A.2d 883, 134 N.J.Law 
442. 

68 . N.Y.—Allen Square Co. v Krieg- 
er, 216 N.Y.S. 468, 217 App.Dlv 

128 . 


53. N Y.—Allen Square Co. v Krieg- 
er, supra—People v. Barker, 45 
Hun 432, affirmed 22 NE. 762, 117 
NY. 86. 

54. N Y —People v. Davenport, 104 
N.Y.S. 332, 119 App.Dlv. 790. 

61 C J p 868 note 80. 

55. D C —District of Columbia v. 
Witmer, 39 App.DC. 334. 

61 C J. p 868 note 82 

56. DC —Mark v District of Colum¬ 
bia. 35 AppDC. 574—District of 
Columbia v Burgdorf, 6 App.D.C. 
465. 

57. DC—Padgett v. District of Co¬ 
lumbia, 17 App.D.C. 255. 

58. DC.—Padgett v. District of Co¬ 
lumbia, supra. 

59. N J.—Hoboken v. Jersey City, 53 
A 595. 68 N J.Law 607. 

N.Y —People v. Albany Board of As¬ 
sessors, 2 Hun 683, 5 Thomps. A C. 
155. 


60. N.Y.—New York Tel. Co. v. Tay¬ 
lor, 64 N.Y S 2d 323. 

61 C J. p 868 note 88 

61. N.Y.—Lehigh Valley R. Co. v. 
Sohmer, 161 NY.S. 657, 174 App. 
Div. 732 affirmed 116 N.B. 1057, 220 
N.Y. 689. 

61 C.J. p 868 note 89. 

62. N.Y.—People ex rel. Hudson A 
M. R. Co. v. State Board of Tax 
Com’rs, 127 N.YS. 918, 143 App 
Div. 26, reversed on other grounds 
96 N.E 435, 203 NY, 119. 

63. N.Y.—People ex rel. Lehigh Val¬ 
ley R. Co. v. Sohmer, 147 N.YS. 
636, 84 Mlsc. 518. affirmed 161 N. 
Y.iS. 557, 174 App Div. 732, affirmed 
116 N.E. 1067, 220 N.Y. 689. 

61 C.J. p 868 note 92. 

64. N.Y.——People v. Cheatham, 45 
Hun 6, 9 N.Y.St. 680. 

61 C.J. p 868 note 96. 

65. N.Y.—People v. Cheatham, supra. 

66 . N.Y.—People ex rel. Frederick 
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Tnent will not. 67 Failure of a taxpayer t& protest 
an assessment and mistake in reporting property 
as subject to assessment does not preclude review 
by certiorari, where the assessment ifc totally void 
for lack of jurisdiction. 66 An illegal and void 
agreement by a taxpayer, with respect to assess¬ 
ments to be made, will not estop him from seeking 
a reduction of assessments in statutory certiorari 
proceedings. 66 

On rule to show cause . Where both the taxpayer 
and taxing authorities proceed on the rule to show 
cause why a writ of certiorari to review the as¬ 
sessment should not issue and the taxpayer assents 
to the issuance of the writ as applied for by the 
taxing authorities, the court will issue the writ in 
accordance with their application. 70 

Persons entitled . According to some authority, 
a taxpayer must have some individual interest dis¬ 
tinct from that which belongs to other inhabitants, 71 
but it has been held that such special interest is not 
essential to the issuance of the writ. 72 A stock¬ 
holder of an incorporated company cannot prosecute 
certiorari individually for an erroneous assessment 
made against the corporation; 73 nor may the writ 
issue on behalf of a corporation for assessments 


against the stockholders mdividUttlly. 74 The Jaw, 
as embodied in a special statute providing* for re¬ 
view of tax r assessments by certiorari, has been 
broadly stated to contemplate that every taxpayer 
shall have an opportunity to reyiew hi 9 assess¬ 
ment. 76 A “person assessed” within such a statute 
is the person whose property is assessed, 76 and not 
the named person against whom the assessment is 
made; 77 nor does a city fall within t the meaning of 
the quoted words so as to be entitled to review of 
equalization rates fixed by a state tax commission 
in connection with the assessment of special fran¬ 
chises in the city, 78 

Where so provided by statute, certiorari is avail¬ 
able to, 79 and only to, 60 persons aggrieved by the 
assessment. A person aggrieved within the meaning 
of the statute is one whose pecuniary interests are 
or may be adversely affected, 81 and includes one 
who by reason of an improper assessment may be 
obligated to pay an excessive tax. 82 A person is 
aggrieved where there has been an assessment on 
nonexistent property, 83 or the person or property 
is not liable, 84 or is exempt from taxation. 86 The 
term has been held to include an owner of shares 
of bank stock assessed in the name of a previous 
owner, 86 the committee of a lunatic whose property 


Looser, Inc., v. Goldfogle, 223 N.Y. 
S. 448, modified on other grounds 
221 N.Y.S 842, 220 App Div 326, 
and reversed on other grounds 164 
N.E. 100. 249 N.Y. 284. 

67. N.Y.—People ex rel Consolidat¬ 
ed Nat. Bank of New York v. Pur¬ 
dy, 89 N.E. 844, 196 N.Y. 560. 

61 C.J. p 868 note 1. 

68. N.Y.—People ex rel. New York 
Cent. R. Co v Graves, 68 N.Y.S 2d 
677, 271 App.Div. 728. 

69. N.Y.—People ex rel. Beard’s Erie 
Basin v. Sexton, 285 N Y.S. 786, 247 
AppDiv. 754. 

Actions to reduce assessments gen¬ 
erally see Infra 6 688. 

Substitution of private understand¬ 
ing for actual value 
Corporation's agreement to abide 
by city tax commissioners* assess¬ 
ments for succeeding year was held 
illegal and void as purporting to sub¬ 
stitute private understanding for ac¬ 
tual value of property as basis for 
assessments, so that corporation was 
not estopped thereby to seek reduc¬ 
tion of assessments in statutory cer¬ 
tiorari proceeding.—People ex rel. 
Beard’s Erie Basin v. Sexton, supra. 

70. N.J.—Storms v. Township qf 
Washington, 182 A 627, 14 N.J. 
Misc. 120. 

Making all interested persons parties 

Whertf-both taxpayer and township 
had rules tb show cause why certio-j 


rari should not issue to review as¬ 
sessment of taxpayer’s property er¬ 
roneously assessed in the name of 
another and prosecutor assented to 
writ issuing as applied for by town- 
I ship, making all interested persons 
parties to the proceedings, court 
would grant township’s application 
—Storms v. Township of Washing¬ 
ton, supra. 

71. Ala.—Benton v. Taylor, 46 Ala 

888 . 

61 C.J. p 870 note 40. 

72. Iowa—Collins v. Davis, 10 N. 
W. 648, 57 Iowa 256. 

78. N J.—State v. Flavell, 24 N J. 
Law 870. 

74. N.J.—State v. Cook, 32 NJ.Law 
847. 

75. N.Y.—Long v. Jerzewski, 257 N. 
Y.S. 871, 236 App.Div. 441. 

76. N.Y.—People ex rel Bingham 
Operating Corp v. Eyrich, 38 N Y 
S 2d 326, 179 Mlsc. 197, affirmed 40 
N.Y.S.2d 33, 265 AppDiv. 562, ap¬ 
peal denied 41 N Y.S.2d 959, 266 
App.Div. 808. 

77. N Y.—People ex rel. Bingham 
Operating Corp. v. Eyrich, supra. 

7a N.Y.—People ex rel. City of New 
York v. Chapman, 85 N.Y.S.2d 286, 
193 Misc. 27. 

Statute requiring aotioe to city 
A statute requiring ‘that city in 
which special franchise is subject 
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to assessment shall be given notice 
by state tax commission of heeling 
with respect to valuation of special 
franchise and rate of equalization 
thereof does not authorise city to 
maintain certiorari proceeding to re¬ 
view final equalization rates fixed by 
commission in connection with as¬ 
sessment of special franchises In 
city—People ex rel. City of New 
York v. Chapman, supra. 

79. N Y —People v Wells, 74 NE 
878. 182 NY. 314—People ex rel 
Donner-Hanna Coke Corporation v 
Burke, 254 N.Y.S. 22, 141 Misc 
663. 

80. N.Y—People v. Carter, 17 NE 
222, 109 N.Y 675. 

61 C J p 871 note 46. 

81. N.Y.—People ex rel. Bingham 
Operating Corp. v Eyrich, 40 N.Y. 
S 2d 33, 265 App Div. 562, appeal 
denied 41 N.Y.S 2d 959, 266 App. 
Div. 803 

83. N.Y.—People ex rel. Bingham 
Operating Corp. v. Eyrich, supra. 

83. NY.—People v. Feitner, 87 N. 
Y S. 304, 92 App Div. 618. 

84. N.Y—People v. Wells, 74 N.E 
878, 182 NY. 814. 

61 C.J. p 871 note SO. 

85. N.Y.-—People v. Williains, 36 N. 
Y.S. 65, 90 Hun 501. 

80. N Y.—People ex rel. SchbefRer V. 
Barker, 33 N.Y.S 1042. 87 Hun 194, 
affirmed 42 N.E 725, 148 N.Y. 781. 
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is exempt,* 7 the owner of real estate at the time 
when the assessment rolls are filed, 88 a mortgagee 
collecting rents under an assignment from the own¬ 
er of realty, 89 and a lessor whose lessee under the 
lease was obligated to pay taxes. 90 Although the 
assessment is erroneous, a person is not aggrieved, 
within the terms of the statute, where he is assessed 
for no more than is properly due. 91 Where a stat¬ 
ute makes a bank an agent for the collection of a 
tax on the shares of its stockholder and subjects 
the bank to a penalty for failure to make payment, 
it may bring certiorari. 92 

§ 570. - Existence of Other Remedies 

a. In general 

b. Application to assessors 

jl In General 

Ordinarily, the court will refute to take jurisdiction 
of an application for a writ of certiorari to review a tax 
asseaament where another adequate remedy exists. 

Under general rules, ordinarily the court will re¬ 
fuse to take jurisdiction of an application for a 
writ of certiorari on behalf of a person aggrieved 
if another remedy exists by which the issues can be 
fully determined and the rights of the parties pre¬ 
served, 93 or, a fortiori, where another and exclusive 
remedy is prescribed by statute 94 Thus, under gen¬ 
eral rules, the writ may be denied where petitioner 


has failed to make proper application for relief to 
a board of review, 96 or where there is an adequate 
remedy by appeal to the courts. 96 However, the 
writ may be granted where other existing remedies 
are inadequate. 97 Thus the failure to appeal to 
a board of equalization or review does not preclude 
the issuance of the writ where the board has po 
power to grant the desired relief, 98 where the tax¬ 
payer had no notice of the assessment and no op¬ 
portunity to appeal, 99 where the taxpayer is admit¬ 
tedly overcharged in the interest calculated on the 
tax assessed, 1 or where the assessment is entirely 
illegal or void. 2 

Injunction to enjoin collection. A suit to enjoin 
collection of the tax, which is ordinarily precluded 
where the writ of certiorari is available, as discussed 
infra § 722, does not preclude the issuance of cer¬ 
tiorari. 8 

Action to recover taxes paid. The action to re¬ 
cover back taxes paid under protest, as discussed 
infra § 639, has been held to constitute such a rem¬ 
edy as to warrant a denial of a writ of certiorari. 4 

Defenses in action to collect tax. A setting up 
of the invalidity of the assessment as a defense in 
an action to collect the tax, as considered infra 
§ 705, has been variously held a sufficient 6 and an 
insufficient 6 remedy to deprive petitioner of tfie 
writ. 


87. NT—People v. Williams, 36 N. 
Y.S. 65. 90 Hun 501. 

88. NT —People ex rel Ambroed 
Equities v Miller. 46 N E 2d 902, 
289 N.Y. 339. 

Sale “subject to taxes” 

An owner who sold realty “subject 
to taxes” a few days after properly 
instituting* certiorari proceedings to 
review tax assessment on the realty 
for a specified year was the “person 
aggrieved" by the assessment, with¬ 
in meaning of the statute even 
though the new owner paid the taxes 
for such year.—People ex rel. Am- 
broad Equities v. Miller, supra. 

89. NT—People ex rel. New York 
Trust Co v. Sexton, 27 N Y.S 2d 
553, 176 Misc. 761. 

90. N.Y—People ex rel. Jacob Rup- 
pert Realty Corporation v. Cantor, 
188 N.Y.S. 885, 116 Misc 619. 

91. N.Y.—-People ex rel. Rickey v. 
Hunt, 271 N.Y.S. 842, 241 App.Div. 
261. 

61 C.J. p 871 note 48. 

98. N.Y.—People ex rel. Consolidat¬ 
ed Nat Bank of New York v. Pur¬ 
dy. 89 N B 844, 196 N.Y. 550. 

61 C.J. P 871 note 57. 

Prior to statute, in the absence of 
some liability Imposed on the bank, 


it was not an aggrieved person to 
test the legality of an assessment on 
the shares of its stockholder—Peo¬ 
ple v Feitner, 76 N.YS 245, 71 App. 
Div. 572—61 C.J. p 871 note 56. 

93. Ala —State v Southern Cotton 
Oil Co , 27 So 306, 124 Ala. 523 

61 C J. p 869 note 3. 

94. Mass—Sears v. Vary, 94 NE 
467, 208 Mass 208 

RI —Greenough v Board of Can¬ 
vassers of Central Falls, 82 A 411, 
34 R.I. 84. 

95. N J.—Phi Zeta of Lambda Chi 
Alpha Fraternity v. City of New 
Brunswick, 8 A 2d 553, 123 N J. 
Law 237—Rosen v. City of Pater¬ 
son, 186 A. 584, 14 N.J.Misc. 655. 

61 C.J p 869 note 6. 

96. Ala.—State v Southern Cotton- 
Oil Co., 27 So. 306, 124 Ala. 523. 

Ark—Randle v. Williams, 18 Ark. 
380 

97. Ill.—Jarman v. Board of Review 
of Schuyler County, 178 N E. 91, 
345 Ill. 248. 

61 C.J. p 869 note 8. 

98. D.C.—Alexandria'Canal, etc., Co. 
v. District of Columbia, 16 D.C. 876. 

99. N.J.—Wyckoft v. Nunn. 39 N.J. 
L&w 422. 


1. N J —Luckenbach Terminals v. 
Township of North Bergen, Hud¬ 
son County, 192 A 740, 118 NJ 
Law 348. 

Offer to correct error 
Where landowner was admittedly 
overcharged in interest calculated on 
plot tax, and court could not deter¬ 
mine precise situs of plot, or wheth¬ 
er sale thereof was separate from or 
embodied in sale of remaining par¬ 
cels, certiorari would be granted as 
to such plot and to sale thereof, not¬ 
withstanding municipal authorities 
offered to correct error.—Luckenbach 
Terminals v. Township of North 
Bergen, Hudson County, supra. 

8. N.J—Philadelphia & R. Ry. Co 
v. Woodbridge Tp, 102 A 392, 91 
N J Law 180—Earles v. Ramsey, 38 
A 812, 61 N J.Law 194. 

3. Ill—Jarman v. Board of Review 
of Schuyler County, 178 N.E 91. 
845 Ill. 248. 

4. D.C,—Mark v. District of Colum¬ 
bia, 35 App.D.C. 674. 

8. Minn.—State v Canfield, 206 N 
W. 181, 166 Minn. 414. 

6. Ill.—Jarman v. Board of Review 
of Schuyler County, 178 NE 91. 
345 Ill. 248. 

61 C.J. p 869 note 19. 
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b. Application to Assessors 

While failure of the person aggrieved to make appll- 
eation to assessors, as provided by statute, has been held 
not to preclude review of tax assessments by certiorari, 
sueh an application, as required by a special statute 
providing for certiorari, has been held to be essential. 

The failure of a person aggrieved to make ap¬ 
plication to the assessing officers as provided by stat¬ 
ute has been held not to preclude relief by certio¬ 
rari. 7 On the other hand, application to proper 
officers to correct the assessment, as required by 
special statute, has been considered essential, 8 un¬ 
less waived, 9 at least with respect to the several 
grounds specified in the statute; 10 and the failure 
to make sufficient application and objection to the 
local assessors, state board of taxation, or state 
comptroller warrants the denial of the writ where 
the ground of the complaint is not jurisdictional. 11 
However, the failure to appear and make objections 
before the assessors will not be a basis for denying 
the writ where the assessors have no jurisdiction to 
assess the property, 12 or where the circumstances 
are such as to excuse the necessity of an applica¬ 


tion. 15 So, the relator need not make objections 
when the assessing body has no power to consider 
such objections, 14 or where he is otherwise ex¬ 
cused. 16 

Under a statute providing for review by certio¬ 
rari of special franchise tax assessments and pre¬ 
cluding that remedy where the taxpayer fails to file 
a report required by the state tax commission within 
a reasonable time specified by that body, it is es¬ 
sential that the commission itself require the de¬ 
sired report, 16 and additional information supplied 
within a reasonable time after request by the com¬ 
mission is sufficient where it fails to specify any 
time within which the information is to be fur¬ 
nished. 17 

Sufficiency of application . Where an application 
to the asssessors is necessary as a condition precedent 
to relief by certiorari, the application must be in ac¬ 
cordance with the provisions of the statute 18 or city 
charter. 19 Thus the writ of certiorari will be re¬ 
fused where the application was not filed at the prop¬ 
er time, 20 before the proper officer, 21 or where, as 


7. NJ —People's Inv Co v State 
Board of Assessors, 48 A. 679, 66 
N. J Law 175. 

61 C J p 869 note 23 

8 . N.Y.—People ex rel. Powott Corp. 
v Woodworth, 21 NTS 2d 785, 260 
AppDlv. 168—City of Albany v. 
Town of Coeymans, 2 NT.S 2d 735, 
253 App.Dlv 436—People ex rel 
City of Watertown v. Gilmore, 2 
N.Y.S.2d 388, 166 Misc 323—Peo¬ 
ple ex rel Three Pour Three Real¬ 
ty Corporation v. Byrne, 268 NY. 
B. 778, 149 Misc. 669—Oswego Falls 
Corporation v. City of Fulton, 265 
N.Y S. 436, 148 Misc. 170, affirmed 
268 NY.S 978, 241 App.Dlv. 660 

Requirement that petition for certio¬ 
rari show application to assessors 
see infra 6 573. 

Actual rather than asserted applica¬ 
tion 

The statutory requirement is not 
satisfied merely by assertion that 
such application was made but only 
by fact that it was actually made.— 
City of Albany v. Town of Coeymans, 
2 N.Y.S.2d 735, 253 App Div. 436. 

By whom application filed 

The statute does not require that 
application be filed by the same one 
who subsequently files the petition 
for certiorari.—People ex rel. Bing¬ 
ham Operating Corp. v. Eyrlch, 38 
N.Y.S.2d 326, 179 Misc. 197, affirmed 
46 N.Y.S.2d 83, 265 App.Dlv. 562, ap¬ 
peal denied 41 N.Y.S.2d 959, 266 App 
Div. 803. 

Duty state an objections 
The statutory requirement imposes 
on the complaining taxpayer the du¬ 


ty to state before the assessors all 
the objections he desires to make — 
In re Winegard, 28 N.Y S 1039, 78 
Hun 58. 

9. NY—People ex rel. City of Wa¬ 
tertown v Gilmore, 2 N Y S 2d 388, 
166 Misc 323 

10. NY—People ex rel Erie R Co 
v State Tax Commission, 223 NY 
S. 367, 221 App Div 200, reversed 
on other grounds 158 NB. 884, 246 
NYS. 322 

61 C J p 869 note 25 

11. N Y —City of Albany v. Town 
of Coeymans, 2 N Y.S 2d 735, 253 
App Div. 436—People ex rel City 
of Watertown v Gilmore, 2 NYS 
2d 388, 166 Misc 323. 

61 C.J. p 869 note 26 

12. N.Y —People ex rel Erie R Co 
v. State Tax Commission, 158 NE 
884, 246 NY 322 

| 61 C J. p 870 note 27. 

13. N.Y—People v. O’Donnell, 92 N. 
Y S. 577, 46 Misc. 521. 

61 C.J. p 870 note 28. 

14. N Y.—People ex rel Hudson & 
M. R. Co. v. State Board of Tax 
Com’rs, 125 N.Y.S. 895, 69 Misc 1. 

15. N.Y.—People ex rel. Hudson & 
M. R. Co. v. State Board of Tax 
Com'rs, supra. 

61 C.J. p 879 note 64. 

16. N.Y.—People ex rel. New York 
Cent. R. Co. v. Graves, 289 N.Y S. 
467, 159 Misc. 458. 

Better of tax commission request¬ 
ing taxpayer to furnish certain fur¬ 
ther information whs held equivalent 
of statutory requirement—People ex 
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rel New York Cent. R. Co. v. Graves, 
supra. 

Communication of engineer insuffi¬ 
cient 

Verbal communication of tax valu¬ 
ation engineer, employed by the com¬ 
mission, advising representatives of 
the taxpayer that additional infor¬ 
mation furnished it was inadequate 
was held not equivalent of statutory 
requirement by tax commission for 
further supplemental reports within 
the statute so as to preclude certio¬ 
rari—People ex rel New York Cent 
R Co v. Graves, supra. 

17. N.Y —People ex rel. New York 
Cent. R Co. v. Graves, supra. 

18. NY.—City of Albany v Town 
of Coeymans, 2 NY.S.2d 735, 253 
AppDlv 436 

61 C J p 870 note 31. 

19. N Y —People v. Feitner, 76 N Y 
S 245, 71 App Div. 572. 

61 C J. p 870 note 32. 

20. N.Y —City of Albany v. Town of 
Coeymans, 2 N.Y.S.2d 735, 253 App. 
Div. 436 

61 C J. p 870 note 33. 

Waiver of late filing 
Filing of complaint with state tax 
commission specifying objections to 
special franchise valuation one day 
later than required by statute was 
waived by the commission hearing 
taxpayer on merits.—-People ex rel. 
New York Cent. R. Co. v. Graves, 289 
N.Y.S. 467, 169 Misc. 458. 

21. N.Y.—People ex rel. Troy Gas 
Co. v. Hall, 96 N.BL 933, 203 N.Y. 
312. 

61 C.J. ,p 870 note 34. 
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required by statute, the relator 22 or his agent 28 will¬ 
fully refused to appear before the assessors when 
summoned, or, having appeared, neglected to present 
proper proof, 24 or refused to answer material ques¬ 
tions. 26 The failure of a representative of an as¬ 
sessed corporation to answer questions of tax as¬ 
sessment officials has been held, however, not to af¬ 
fect the corporate owner's right to maintain certio¬ 
rari to review the assessment. 26 

§ 571. -Parties 

A statute providing that two or more persons as¬ 
sessed, affected in the same manner, may unite in the 
same petition is inapplicable where the rights of the 
persons assessed depend on varying facts and determina¬ 
tion of the rights of one Is not conclusive of the rights 
of others. 

A statutory provision that two or more persons 
assessed, who are affected in the same manner by an 
alleged illegality, error, or inequality may unite in 
the same petition does not apply where the rights of 
persons assessed depend on varying facts and where 
a determination of the rights of one is not conclusive 
of the rights of others. 27 Under a statute providing 
for assessment by the trustees and assessors of vil- 
ages, the trustees as well as the assessors are neces¬ 
sary parties to proceedings to review an assess¬ 
ment. 28 Where the statute provides for a board 
of review to hear and determine complaints with 
respect to the assessment roll, all members of the 
board are necessary parties 29 In reviewing a spe¬ 
cial franchise assessment where the statute provides 


that the writ shall not run to any board or officer 
except to the officers assessing the franchise, unless 
otherwise directed by the court granting the writ, a 
municipal corporation is not a proper party. 80 While 
the officer to whom the assessment roll is delivered 
is a proper party, 31 he is not a necessary one. 32 
The remedy for improper joinder is not by mo¬ 
tion to quash the writ, but by motion to strike the 
party improperly joined. 83 

The officers to whom the writ is directed are dis¬ 
cussed infra § 574. 

Adding new parties . Where special statutes regu¬ 
lating certiorari to review tax assessments are 
silent as to whether interested persons may inter¬ 
vene, under general rules statutes permitting addi¬ 
tion of parties in the discretion of the court in 
certiorari proceedings generally, where they are ben¬ 
eficially interested, govern. 34 

§ 572. - Time of Taking Proceedings 

Statutory provisions as to tho tlmfc for taking pro¬ 
ceedings for certiorari to review tax assessments have 
been held to be mandatory and to require that the ap¬ 
plication be filed within the time specifically prescribed. 

Statutory provisions specifying the time within 
which application for the writ is to be made have 
been held to be mandatory, 36 and the petition for 
the writ, or an amendment thereto involving a jur¬ 
isdictional fact, ordinarily may, and must be, filed 
or made within the time designated by the statute, 36 
or within the time necessary when the writ is is- 


22. N Y —People v Ferguson, 105 N 
YS 388, 120 App Dlv 563—People 
ex rel. American Mfg. Co v. Gif¬ 
ford, 235 NYS 578, 134 Misc. 487. 

23. N.Y.—People ex rel Trojan 
Realty Co. v. Purdy, 162 N Y S 66, 
174 App.Div. 702. 

24. N.Y.—People v. Feitner, 61 N. 
YS. 432, 45 App.Div 642. 

61 C.J. p 870 note 37 

25. N Y —People ex rel. American 
Mfg Co. v. Gifford, 236 NYS. 578, 
134 Misc. 487—People v. Feitner, 66 
N.Y.SS. 154, 32 Misc. 61, affirmed 
69 NY.S. 410, 58 App.Div. 468. 

26. N.Y.—People ex rel. Irving Sav. 
Bank v. Howes, 44 N.Y.S.2d 818, 
266 App.Div. 1024. 

27. N.Y.—People ex rel. Michael J. 
Adrian Corp. v Sexton, 296 N.Y.S 
542, 251 AppDiv. 181. 

61 C J. p 871 note 60 

28. N.Y.—People ex rel. New York 
Cent. R. Co v. Gilson, 266 N.Y.S 
760, 289 AppDiv. 108, affirmed 193 
N.E. 269, 265 N.Y. 457—New York 
Cent. B, Co. v. Dudley, 112 N.Y.S. 
2d 68. 


29. N Y —People ex rel Three Four 
Three Realty Corporation v. Byrne, 
268 N.Y S. 778, 149 Misc. 669. 

30. N.Y—People v Priest, 91 NY. 
S. 1001, 101 App.Div. 263—People 
v. Priest, 88 N.Y.S. 11, 95 App Div. 
44. 

31. N Y —People v. Carter, 5 N.Y. 
S. 607, 62 Hun 458. 

32. N.Y.—People v. Pitman, 45 Hun 
588, 9 N.Y.St. 469 

61 C.J. p 871 note 68. 

33. N.Y.—People v. Cheatham, 45 
Hun 6, 9 N.Y.St. 580. 

34. N.Y.—People ex rel. City of New 
York v. Chapman, 85 N.Y.S.2d 236, 
193 Misc. 27. 

61 C.J. p 872 note 72. 

Sound judicial discretion, 

The exercise of soux\d judicial dis¬ 
cretion must control in the granting 
or denying of application for leave 
to intervene in proceeding to review 
assessment by certiorari.—People ex 
rel. City of New York v. Chapman, 
supra. 

Owner of franohlse subject to large 
assessment 

In proceeding by New York City to 
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review final equalization rates fixed 
by state tax commission for special 
franchise assessment purposes, own¬ 
er of franchises had such special and 
beneficial interest as entitled owner 
to intervene, where assessments were 
in large amounts and any rate in¬ 
creases would affect owner's present 
and future tax obligations, notwith¬ 
standing city's assertion of imprac¬ 
ticability of permitting all other 
franchise owners similarly situated 
to intervene.—People ex rel. City of 
New York v. Chapman, supra. 

36. NY.—People v. Wemble, 14 NY. 
S. 859, 60 Hun 225, affirmed 29 N.E 
812, 129 N.Y. 668—J. J. Newberry 
Co. v. Kinnaw, 101 N.Y.S.2d 444, 
198 Misc. 321. 

38. NY.—J. J. Newberry Co. ▼. 
Kinnaw. 101 N.Y.S.2d 444, 198 

Misc 321—Mu nan v. Chapman, 78 
N Y.S.2d 245. 191 Misc. 506—People 
ex rel. Jefferson Hotel Corporation 
v. Woodward. 84 N.Y. a 2d 632, 178 
Misc. 397—People ex rel. New York 
Cent. R. Co. v. Graves, 289 N.Y.S 
467, 159 Misc. 458. 

61 C.J. p 872 note 78. 
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sued under the provisions of the city charter, 87 even 
where jurisdictional defects are claimed^ 88 Since 
statutes providing for review of tax assessments 
by certiorari are remedial and subject to liberal 
construction, a 9 considered supra § 567, provisions 
as to the time for making application for tile writ 
are to be liberally construed, 89 and' technicalities 
are to be brushed aside. 40 Moreover, it has been 
held that provisions for certiorari to review assess¬ 
ments so far as they limit the time for bringing the 
proceedings are merely limitation statutes affecting 
the remedy and not the right, 41 so that, where the 
original proceedings are timely, subsequent pro¬ 
ceedings brought within the extended time permitted 
by a general practice act are timely although after 
the time specified by the special statute. 42 Under a 
statute requiring that a petition to review assess¬ 
ment of a special franchise tax be presented within 
a specified time after filing of the assessment roll, 
it has been held that the statutory period does not 
begin to run until the tax rolls have become final 
and conclusive. 48 Where the statute requires the 
application to be made within a certain period after 
the completion of the assessment rolls and notice 
given, the period does not begin to run until such 
notice is had. 44 Accordingly, where the assessors 
omit to give the requisite notice under such statute, 
except as the writ may be denied because of laches, 
the time for filing the application may extend in¬ 
definitely. 45 


Laches . Independent of statute, the writ of cer¬ 
tiorari may be denied under general rules where 
there has been an unreasonable and unexplained 
delay in applying for the writ, 48 this being par¬ 
ticularly true with respect to the review of error 
in the making and certifying of valuations; 47 but 
delay alone will not operate as a bar where it is 
excused and no injury results to others. 48 It has 
been held, however, that, where the objection to an 
assessment is based on the unconstitutionally of the 
statute under which it is made, laches is no bar, 49 
at least with respect to the review of the consti¬ 
tutional question which is raised. 50 Notwithstand¬ 
ing the omission of the assessors to give the stat¬ 
utory notice of the completion of their roll and its 
delivery to the proper officers, the writ may be de¬ 
nied in the discretion of the court where there has 
been a long delay in applying. 51 

§ 573. - Petition 

Under some statutes In a proceeding to review an 
assessment the petition for a writ of certiorari serves 
the same purpose as a complaint in an ordinary action. 
The petition must be sufficient and in such form as to 
comply with the requirements of the statute. 

A petition for a writ of certiorari in proceedings 
to review assessments under some statutes is a 
pleading analogous to a complaint in other civil 
actions, 62 and the petition and return serve the 


37. NY.—People v. Feitner, 61 NE 
763, 168 N.Y. 441. 

61 C.J. p 872 note 79. 

38. N.Y.—People ex rel. German- 
Americ&n Bank v. Purdy, 139 N.Y 
S. 180, 154 App.Dlv. 529, affirmed 
101 N.E. 455, 207 N.Y. 758. reargu- 
ment denied 102 N.E. 1110, 208 N.Y. 
618. 

39. N.Y.—People ex rel. City of New 
York v. Hoar. 75 N.Y.S.2d 622, 191 
Misc. 292. 

40. N.Y.—People ex rel. City of New 
York v. Hoar, supra. 

41. NY—People ex rel Wheeler v. 
Neafsey, 255 N.Y.S. 477, 142 Misc. 
692. 

48. N.Y.—People ex rel. Wheeler v. 
Neafsey * supra. 

Failure to disclose market value 
Where original proceedings were 
dismissed for petitioner’s failure to 
disclose market value of property, a 
subsequent petition, supplying such 
information although not presented 
within* time limited by the Special 
statute. Was held to be within the 
of a general practice Stat¬ 
ute xfebdifif time, where first pro¬ 
ceeding was dismissed.—People ex 
reL Wheeler v. Neafsey, supra. ’ i 


43. N.Y.—People ex rel. New York 
Central R. Co. v. Graves, 289 NY. 
S. 467, 159 Misc. 458. 

Petition held timely 
N.Y—People ex rel. New York Cent 
R. Co. v. Graves, supra. 

44. N.Y.—-Long v. Jersewski, 257 N 
Y.S. 371, 285 App.Dlv. 441—People 
ex rel. City of New York v. Hoar, 
75 N.Y.S.2d 622, 191 Misc. 292. 

61 C.J. p 872 note 83. 

Notice of completion and filing of 
assessment roll generally, see su¬ 
pra 8 478. 

Posting and publishing required 

Under statute, notice, la order to 
commence the running of statutory 
period fox^ Application for certiorari 
to review assessment by town asses¬ 
sors, must be posted in three public 
places in tax district arid published 
in newspaper, U any in town.—Long 
v. Jerseweki, 257 N.Y.S. 871, 235 App. 
DiV. 441. 

duplication held timely 

NvY. —Long v. Jersewski, supra. 

4A* N.Y.*—People ex rel. Merchants’ 
Nat Bank v. Purdy, 95 N.E. 814, 

IPOT-m. 

61 C.J. p 872 note 88. 

46. v N.J.^LuCkenbach Terminals v. 


Township of North Bergen, Hudson 
County, 192 A. 740, 118 N.J.Law 
348. 

61 C.J. p 872 note 85. 

47. N.J.—Mayor and Council of Clt\ 
of Hoboken v. Martin, 1 A.2d 888, 
121 NJ.Law 214. 

48. DC—Wood v. District of Co¬ 
lumbia, 17 DC. 142. 

Delay held not to amount to laohes 
under facts 

Ill —Stone v Board of Review of 
Pike County, 188 N.B. 430, 354 III. 
286. 


49, N.J.-^-Culver v. Jersey City, 45 
NJ.Law 256. 

BO. N J.—Mayor and Council of City 
of Hoboken v. Martin, 1 A. 2d 888, 
121 N.J.Law 214. 


8L NY.—People ex rel. German- 
American Bank v. Purdy, 101 NB. 
455, 207 N.Y. 758. 

61 C.J. p 873 note 90. 


Wilkins, 27 NY.S.2d 568, 261 App! 
Div. 728—People ex rel. Denney v. 
aark^ll N.Y.S.2d 274, 857 App. 
Div. 995—People ex rel, Lehigh 
Valley Ry. Co. v. Clover, 19 NY 
S.2d 865, 174 Misc. 44. 
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same purpose as a complaint and answer,* 8 .and the 
general rules of pleading are said to be applicable.* 4 
The purpose of the petition under such statutes is 
to set in motion the machinery of the tax law to re¬ 
view the proceedings of the assessors, 56 and it has 
been held that the petition properly brings the ques¬ 
tion of review before the court. 66 The petition has 
no probative force. 67 Where the complaint filed 
before the assessors on grievance day is annexed to 
the petition, they should be considered together. 68 

Signature and verification . Under a statute pro¬ 
viding that any person assessed claiming to be ag¬ 
grieved .may present a petition duly verified, the 
petition must be verified 69 by the taxpayer himself 60 
or through his authorized agent. 61 Where the peti¬ 
tion fails to state any reason why it is so verified, 62 
or the sources of his information and belief, 63 a 
petition made and verified as the petition of the 
taxpayer's attorney is insufficient. 64 Where two 
or more parties join in the petition under the stat¬ 
ute, verification by one of the petitioners is suffi¬ 
cient. 66 While the authority of an attorney to sign 


for petitioners may be assumed, 66 it has been held 
that the signature and verification of one petitioner 
are insufficient in the absence of allegations of au¬ 
thority from the others. 67 The fact that the veri¬ 
fication of the petition is in some respects defective 
does not deprive the court of jurisdiction to issue 
the writ, since verification adds nothing to the 
petition. 68 

Amendment. Under a permissive statute, an 
amendment may be allowed to the petition for cer¬ 
tiorari to review tax assessments 69 where no sub¬ 
stantial rights are prejudiced by such allowance, 70 
aqd an amendment may be allowed to conform to 
the proof. 71 After the period in which application 
for the writ must be made the court may allow 
amendments of matters of form or expression, 72 but 
cannot permit a jurisdictional fact to be inserted m 
the petition. 73 

Sufficiency of petition generally. The petition to 
review the assessment must be sufficient to disclose 
a right to the relief sought 74 The petition is suffi- 


53. NT—People ex rel. George 
Kemp Real Estate Co. v. O’Don- 
pel, 91 NE. 276. 198 N.Y. 48. 

61 C J p 873 note 97 

54. N'T —People v. Stillwell, 83 N 
E 66. 190 NY. 284. 

55. NY—People v. Cantor, 190 N.Y. 
S. 298. 198 App Div. 317—People v. 
Oudei*kirk, 105 N.Y S 134, 120 App 
Dlv. €60. 

56. NY.—McDonald v McGoldrick. 
279 N.Y.S. 790. 244 App.Dlv. 809 

57. NY—People ex rel Empire 
Mortgage Co, v Cantor, 190 N Y.S 
298. 198 App Div. 317—reople v. 
Ouderkirk. 106 N.Y.S. 134, 120 App. 
Div. 660. 

58. N.Y.—People ex rel. Dexter Sul¬ 
phite Pulp & Paper Co v. Hughes, 
216 N.Y.S. 710. 216 App Div. 626, 
reversed on other grounds 157 N. 
E. 922, 246 N.Y. 35 

69. N.Y.—People ex rel. New York 
City Omnibus Corp. v. Miller, 24 
N E.2d 722, 282 N.Y. 5. 

61 C.J. p 873 note 4 [a]. 

Amended petition must be verified. 
—People ex rel. Denney v. Clark, 12 
N.Y.S 2d 274, 267 App.Dlv. 905. 

Corporate taxpayer's petition for 
certiorari to review and correct as¬ 
sessed valuation of street railway 
barn was , required to be verified.- 
People ex rel. New York City Omni¬ 
bus Corp. v. Miller. 24 N.E.2d 722, 
282 N.Y. 5. 

City charter 

In New York City, in the absence 
of any provision in the governing 
chatter requiring the application 
for review by certiorari to be veri* 


fled by the taxpayer, verification is 
not required.—P eople ex rel 
Schwartz v Miller, 24 N.E.2d 465, 
281 NY 564. 

60. NY—People ex rel. New York 
City Omnibus Corp. v. Miller, 24 
NE 2d 722, 282 N.Y. 5. 

Signing by petitioner 

A verification not signed by the 
l petitioner is defective —People ex 
rel New York City Omnibus Corp v. 
Miller, supra 

61. N Y —People ex rel. Warren v. 
Purdy, 177 NYS 45, affirmed 166 
N.Y S. 1147, 171 App Div 986. 

62. N Y.—People ex rel. Warren v. 
Purdy, supra, 

83. N.Y.—People ox reL Warren v. 
Purdy, supra, 

64. N.Y.—People ex rel. Warren v, 
Purdy, supra, 

65. N Y.—reople v. Cheetham, 45 
Hun 6, 9 NY St 680—People v. 
Coleman, 41 Hun 807, 2 N.Y.St. 616. 

66. NY—People v. Coleman, supra. 

67. N.Y.—People v. Feitner, 76 N.Y. 
S 245, 71 App Div. 672. 

68. N Y.—reople ex tel. Denney v. 
Clark, 12 N.YS.Bd 274, 257 App. 
Div. 995. 

69. N.Y.—People ex rel. New York 
City Omnibus Corp. v. Miller, 24 
N E.2d 722, 282 N.Y. 6—People ex 
rel. Tierney v. Wilkins, 27 N.Y.S. 
2d 668, 261 App.Dlv. 728—People 
ex rel. Denney v. Clark, 12 N.Y.S. 
2d 274, 257 App DiV. 905. 

61 C.J. p 873 note 16. 

Defeots held durable by amendments 

(1) Error in lot owner's corpo¬ 
rate name, where petitions were ac¬ 
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tually executed by owner's president. 
—People ex rel. 230 West Seventy- 
First St, Inc. v. Mills, 91 N.Y.S.2d 
457. 

(2) Omission of names of all mem¬ 
bers of board of review.—People ex 
rel Three Four Three Realty Cor¬ 
poration v. Byrne, 268 NYS. 778, 149 
Misc. 669. 

(3) Failure of president of corpo¬ 
rate petitioner to sign verification.— 
People ex rel. New York City Omni¬ 
bus Corp. v. Miller, 24 N.E.2d 722, 
282 NY. 6. 

(4) Failure of petitions to state 
separately overvaluations of each 
of several lots.—People ex rel. Hotel 
Astor v Sexton, 287 NYS 746, 159 
Misc. 280, affirmed 10 N Y S 2d 232, 
2 56 App Div. 912, reargument denied 
ID NYS2d 254, 256 App Div. 976. 

70. N Y.—People ex rel Denney v. 
Clark, 12 N.Y.S.2d 274, 257 App. 
Div 905 

71. N.Y —People v. Cantor, 190 N.Y 
S. 298, 198 App.Dlv. 317—People v 
Ouderkirk, 105 N.Y.S. 134, 120 App 
Div. 650. 

72. N.Y —People ex rel. Grossman v. 
Goldfogle, 219 N Y.S. 278, 219 App. 
Div. 68. 

73. N.Y.—:People ex rel. Warren v. 
Purdy, 177 N.Y.S. 46, affirmed 155 
N.Y.S. 1147, 171 App.Dlv. 936. 

61 C.X p 87*8 note 20. 

74. N.Y.—People ex rel. Long Is¬ 
land R, Co. v. State Board of Tax 
Com'rs, 183 N.Y.S. 733, 193 App 
Div. 297, reversed on other grounds 
131 N.E. 896, 281 NY. 221 and 132 
NE 892, 231 N.Y. 569. 

61 C.J. p 873 note 22. 
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cient if it alleges facts which, if admitted by the 
return, would entitle petitioner to relief, 76 but, in 
the absence of statute, evidentiary matter 76 or 
matters of defense 77 need not be pleaded. Allega¬ 
tions in the language of the statute conferring the 
remedy are sufficient 76 

Aggrievement. Statutes requiring the petition to 
allege that the relator is, or will be, injured by the 
assessment must be complied with. 76 An allegation 
following the language of the statute is sufficient. 60 

Application to assessors . Where the statute so 
directs, the petition must allege that a sufficient ap¬ 
plication has been made in due time to the proper 
officers to correct the assessment, 61 and unless the 
grounds of complaint are embodied in the applica¬ 
tion, they may not be supplied subsequently in 
the petition for the writ 62 and cannot be considered 
by the court, as discussed infra § 575. An aver¬ 
ment in the petition that the taxpayer made ap¬ 
plication to tax authorities for correction of an 
assessment in the manner provided by statute is 
sufficient on its face to confer jurisdiction on the 
court to grant the writ of certiorari in the first 
instance, 63 but such jurisdiction is lost, and con¬ 
tinuation of the proceedings is not justified, when 
the averment is not sustained by proof. 64 

Forfeiting right of review . Forfeiture of the 
right of review ordinarily is a matter of defense 
and matter in anticipation of such defense need 
not be pleaded. 66 

Illegality. Under special statutes providing for 
review of the assessment by certiorari on the ground 

78. N.T.—People ▼. Feltner, 69 N. 

T.S. 827, 43 App.Div. 198. 

61 C.J. p 873 note 23. 

78, N.T.—People v. New York Tax 
Com’ra, 89 N.E. 886, 144 N.T. 483. 

61 C.J. p 873 note 24. 

77. N.T.— People v. State Tax 

Corners, 67 N.T.S. 69, 66 App.Div. 

218. 

78. N.Y.—Matter of New York, 103 
N.T a 87. 117 App.Div. 811—In re 
Nisbet, 88 N.T.S. 392, 3 App.Div. 

171. 

78. N.T.—People v. Welle, 92 N.T.S. 

6, 101 App.Div. 600, reversed on 
other grounds 74 N.E. 878, 182 N. 

T. 814—People v. Harkness, 82 N. 

T.S. 844, 84 Hun 446. 

00. N.T.—People v. Cheetham, 46 
Hun 6, 9 N.Y.St 680. 

81. N.T,—^People ex reL Powott 
Corp. v, Woodworth, 21 N.T.S.2d 
786, 260 App.Div. 168—City of Al¬ 
bany v. Town of Coeymans, 2 N.T. 

S.2d 736, 263 App.Div. 436. 

61 C.J. p 874 note 88. 


of illegality, the petition must sufficiently allege 
illegality; 66 and, where the statute so directs, the 
petition must specify the grounds^ of the alleged 
illegality. 67 Thus, the petition must state the 
grounds on which exemption of the property is 
claimed, 66 or that the property is not subject to 
taxation, 66 or that property is not subject to taxa¬ 
tion in a particular district. 60 Alleging that cer¬ 
tain claims of illegality were made before the as¬ 
sessors is not a specification of the grounds. 91 
While allegations of a petition that a former roll 
is illegal may be immaterial where such roll is not 
the subject of attack, 62 such allegations may be 
proper as a part of the history of the preparation of 
a subsequent roll which is attacked 93 Where the 
illegality relied on in certiorari to review a fran¬ 
chise tax assessment is that it is void for lack of 
jurisdiction to tax, a defect, if any, in the petition 
for failure to state the particular facts on which 
such illegality is based may be waived by failure 
of the state tax commission to point out the in¬ 
firmity. 64 

Overvaluation. Under special statutes providing 
for certiorari to review tax assessments, where the 
ground of complaint is the overvaluation of the 
property, the petition for the writ must sufficiently 
allege such overvaluation. 65 Overvaluation must 
distinctly appear to be the ground of objection, 66 
but, if overvaluation appears, the language in which 
the objection is expressed is immaterial, in the ab¬ 
sence of statutory direction. 67 General allegations 
are sufficient where the notice of assessment ren¬ 
ders a more particular statement impossible. 66 The 

90. N T.—People v. Barker, 83 N.T. 

S. 33, 84 App.Div. 469 
61 C J. p 874 note 44. 

91. N Y —People v. Coleman, 30 N 

T. S. 379. 

92. NT —Allen Square Co v Krieg- 
er, 216 NYJS. 468, 217 App Div 123 

93. N.T.—Allen Square Co. v. Krie- 
ger, supra. 

94. N.T.—People ex rel. New York 
Cent. R. Co. v State Tax Com¬ 
mission, 64 N E 2d 832, 292 N.T. 
130, motion denied 66 N.E 2d 122, 
292 N.T. 717. 

95. N.T.—People ex rel. Sutphen v 
Feitner, 68 N.T.S 869, 27 Misc 
384, affirmed 61 N.T.S. 482, 46 App. 
Dlv. 642. 

61 C.X p 874 note 49. 

99. N.Y.—People v. Feltner, 79 N.T. 
S. 309, 77 App.Div. 428, 

97. N.Y.—People v. Barker, 43 N.T. 
S. 1016, 14 App.Div. 412. 

98. N.T.—People ex rel. Long Island 
R. Co. v. State Board of Tax 
Com'ra, 131 N.E. 896, 231 N.T. 221. 

61 C.X p 874 note 62. 


82. N.T.—People v. Feltner, 79 N. 
T.S. 809, 77 App.Div. 428. 

61 C.X p 874 note 35. 

83. N.T.—City of Albany v. Town 
of Coeymans, 2 N.Y.S.2d 735, 253 
App Div. 436. 

84. N.T.—City of Albany v. Town 
of Coeymans, Bupra. 

85. N.T.—People v. State Tax 

Com’rs, 67 N.T.S. 69, 56 App Div. 
218. 

88. N.Y.—People v. Glynn, 87 N.E. 

434, 194 N.T. 287. 

61 C.X p 874 note 40. 

87. N.T.—People v. Coleman, 30 N. 
T.S. 379—People v. New York Tax, 
etc., Com’rs, 26 N.T.S. 941. 

61 C.X p 874 note 41. 

88. N.T.—People v. New York Tax, 
etc., Com’rs, supra. 

61 C.X p 874 note 42. 

89. N.T.—People ex rel. Long Is¬ 
land R, Co. v. State Board of Tax 
Com’rs, 181 N.E. 896, 231 N.T. 221. 

61 C.X p 874 note 43. 
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petition must allege the value or market value of 
the property, 91 and, where so alleged, it is not nec¬ 
essary to state that the property has been assessed 
at a sum in excess of its ordinary sale price. 1 
Where the statute so requires, the extent of over¬ 
valuation must be stated. 2 In the case of several 
parcels of property separately assessed, the extent 
of overvaluation of each parcel should be stated, 3 
although it has been held that failure to state 
separately the overvaluations on each of several 
lots is merely a procedural irregularity, which does 
not deprive the court of jurisdiction. 4 Allegations 
on information and belief as to value are sufficient. 6 
The insufficiency of a petition in alleging over¬ 
valuation in a franchise tax assessment may be 
waived by failure of the state tax commission to 
object. 6 

Inequality. Where inequality of assessment is 
relied on as a ground for review by certiorari un¬ 
der special statutes, the petition must be sufficient 
under the statute. 7 An allegation in the language of 
the statute is sufficient. 8 Where, under the statute 
or city charter, the petition must state that the 
assessment is unequal in that the assessment has 
been made at a higher proportionate valuation than 
the assessment of other property on the same roll 
by the same officers, an allegation that property is 
not assessed in the same proportionate valuation as 
other property is insufficient; 9 but it is sufficient to 
allege that other assessments on the roll are made 
at a lower proportionate value. 10 The petition must 
allege the instances of inequality where the stat¬ 


ute 11 or city charter 12 requires such specifications. 
The omission to make such specifications is a juris¬ 
dictional defect. 18 The fact that specific instances 
of inequality were alleged in the application to the 
assessors does not excuse the omission to make the 
specifications in the petition. 14 A general allega¬ 
tion giving specifications is sufficient, however, 
where the notice of assessment renders a more par¬ 
ticular petition impossible. 15 A single instance of 
inequality is insufficient. 16 Where a taxpayer com¬ 
plains that he is assessed proportionately higher than 
any other property on the roll generally, particular 
instances need not be specified, 17 but it is sufficient 
to allege that the property is assessed at its full 
value or a certain per cent thereof, while other 
property is assessed at a certain lower percentage 
of its full value. 18 

Waiver of defects. Defects in the petition are 
waived by filing a return to the writ before making 
objections, 19 particularly where the defects are 
mere procedural irregularities. 20 

§ 574. - Writ and Return, and Other 

Pleadings 

a Writ and return 
b Other pleadings 

a. Writ and Return 

(1) In general 

(2) Return to writ 


99. N.Y.—People ex rel. Grossman 
v. Goldfogle, 219 N.Y.S. 278, 219 
App Div 68. 

61 C J. P 875 note 68. 

X. N.Y.—People v. Barker, 43 N.Y.S. 
1015, 14 App.Div. 412. 

2. N Y.—Matter of New York, 10S 
N.Y.S. 87, 117 App.Div. 811. 

61 C J. p 876 note 65. 

8. N.Y.—People ex rel. Ward v. Sut¬ 
ton, 130 NE 570, 230 N.Y. 339 

61 C.J. p 875 note 56 

4. NY.—People ex rel. Hotel Astor 
v. Sexton, 287 N.Y.S. 746, 159 Misc. 
280, affirmed 10 NY.S2d 232, 256 
App.Div. 912, reargument denied 
11 N.Y.S.2d 254, 256 App.Div 976. 

6. N.Y.—People v. Ouderkirk, 106 N. 
Y.S. 184, 120 App.Div. 650. 

9. N.Y.—People ex rel. New York 
Cent R. Co. v. State Tax Commis¬ 
sion, 54 N E.2d 832, 292 N.Y. 130, 
motion denied 56 N.E.2d 122, 292 
N.Y. 717. 

7. N.Y.—Matter of Corwin, 82 N.E. 
16, 185 N.Y. 246—People v. Carter, 
17 N.E. 222, 109 N Y. 676. 

61 C.J. p 875 note 59. 

84 C.J.S.—72 


Petition held sufficient 

Petition for certiorari to review 
assessments on a number of dif¬ 
ferent tracts of land all owned by 
relator, was held sufficiently to al¬ 
lege instances and extent of inequali¬ 
ties, as against motion to quash — 
People ex rel. Michael J. Adrian Corp 
v. Sexton, 295 N.Y.S. 542, 251 App. 
Div. 181. 

8. N.Y —Matter of Corwin, 82 N E. 
16, 135 N.Y. 245—Matter of Nisbet, 
38 N.Y.S. 392, 8 App Div 171, 41 
N Y.S. 1124, 11 App Div. 629. 

9. N.Y —People v. Harkness, 32 N. 
YS 344, 84 Hun 445 

10. NY.—People v Feitner, 59 N.Y. 
S. 327, 43 App.Div. 198. 

11. N.Y.—People v Purdy, 136 N.Y. 
S. 667, 152 App.Div. 176. 

61 C.J. p 875 note 63. 

12. N.Y.—People v. Feitner, 58 N.Y. 
S. 869, 27 Misc. 384, affirmed 61 
N.Y.S. 432, 45 App.Div. 642. 

61 C.J. p 875 note 64. 

13. N.Y.—People ex rel Grossman v. 
Goldfogle, 219 N.Y.S. 278, 219 App. 
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Div. 68—People ex rel. O’Neil v 
Purdy, 177 NYS 48, 188 App.Div 
485. 

14- N Y.—People ex rel O'Neil v 
Purdy, supra 

16. NY—People ex rel Long Island 
R Co. v. State Board of Tax 
Com’rs, 182 NE 892, 281 N.Y. 569 

16. N.Y.—People v. O'Donnell, 92 
N.Y.S 770, 46 Misc. 619. 

17. N.Y —People v. Webster, 63 N.Y. 
S. 674, 49 App Div. 556 

61 C.J. p 875 note 70. 

18. N.Y.—People ex rel. Dexter Sul¬ 
phite Pulp & Paper Co. v. Hughes, 
157 NE. 922, 246 NY. 35. 

61 C J. p 875 note 71. 

19. N Y —People ex rel. Hotel Astor 
v Sexton, 287 N.Y.S. 746, 159 Misc. 
280, affirmed 10 N.Y.S.2d 282, 256 
App Div. 912, reargument denied 
11 N.Y.S.2d 254, 256 App.Div. 976 

61 C.J. p 876 note 72. 

20. NY.—People ex rel. Hotel Astor 
v. Sexton, supra. 
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(1) In General 

The writ of certiorari provided by epeclal statute 
to review tax aseeeemente le the command or mandate, 
and la distinguishable from the certiorari order contain¬ 
ing the command or mandate In certiorari proceedings 
under general statutee. 

r 

The writ of certiorari provided by special statute 
to review tax assessments is the command or man¬ 
date, 21 and is distinguishable from the certiorari or¬ 
der containing the command or mandate under 
civil practice act provisions for certiorari proceed¬ 
ings generally. 22 The writ has been said to be in 
the nature of a pleading 22 involving a controversy 
to be determined. 24 Notice of the granting of the 
writ, being discretionary, may be dispensed with 
by the court. 25 

To whom writ directed . The writ of certiorari 
should be directed to the officer having the custody 
of the record or papers sought to be reviewed, and, 
hence, ordinarily to the assessors or board of as¬ 
sessors, 26 even after they have parted with the con¬ 
trol of the assessment roll. 27 Under a statute pro¬ 
viding that the writ be issued to the officers making 
the assessment the writ must be directed to the 
entire board, 22 although only a majority signs the 
assessment roll. 29 Where the office of the assessing 
officer is continuous, the writ should be directed to 
the incumbent who has control of the records and 
papers, and not to a former officer whose determina¬ 
tion is reviewed. 20 

Return of writ. Writs issued under special stat¬ 
utes regulating certiorari to review tax assess¬ 
ments, which are deemed exclusive, as discussed 
sujpra § 567, are returnable in accordance with the 


provisions , of such'Special statutes and not according 
to general statutes providing for certiorari, 21 Tie 
statutory' writ should not command a return of 
anything more than the statute requires to be re¬ 
turned, 22 and it should call for only as much, of the 
record as affects the particular property of the 
relator. 2 ® The writ must be made returnable at 
the time provided by statute, 24 and, if made return¬ 
able in less than the period designated, it will be 
dismissed. 26 The writ must be made returnable 
to the court or branch thereof designated by stat¬ 
ute, 26 but the question can be raised only in a direct 
proceeding, and not on application to enforce the 
writ. 27 The omission to make the writ returnable 
to the place directed by statute is cured by a full 
and voluntary appearance at a term not named in 
the writ. 38 Where the return of a certified or 
sworn copy of the original roll or papers is suffi¬ 
cient under statute, a writ is not invalid merely 
because it directs that the assessors shall return 
the original assessment roll. 29 

Service of writ. The method prescribed by a 
civil practice act for the service of orders in cer¬ 
tiorari proceedings has been held applicable to the 
service of the writ of certiorari in proceedings un¬ 
der special statutes to review tax assessments, at 
least where such statutes are silent as to the mode 
of service. 40 Moreover, the statutes in prescribing 
the method for serving the writ and specifying the 
mode of service where the assessment to be re¬ 
viewed was ipade by the assessing officers of a 
city, town, or village have been held not to amend 
or repeal civil practice act provisions for service of 
orders in certiorari proceedings, 41 but to permit the 


21. N.Y—People ex rel. Chambers 
v. Logan, 278 N.Y S. 746, 164 Misc. 
676. 

22. N.Y.—People ex rel. Chambers 
v. Logan, supra. 

23. N.Y.—People ex rel. Three Four 
Three Realty Corp. v. Byrne, 268 
N.Y.S. 778, 149 Misc. 668. 

24. N.Y.—People ex M. Three Four 
Three Realty Corporation v, Byrne, 
supra. 

25. NY—People v. Smith, 24 Hun 
66, appeal dismissed 86 N.Y. 628 

20. NY.—People v. Carter, 47 Hun 
446, modified on other grounda 17 
N E 222, 109 N Y. 576. 

27. NY—Matter of Corwin, 82 N. 

. E 16, 135 N.Y 245. 

61 C.J. p 871 note 63. 

28. NY—People v Roe, 49 N.Y.S. 
227, 25 Ajip Div 107. 

22. &.Y.—People v. Roe, supra. 

30- N.Y.—In re Tiffany ft Co., 30 

' N.Y.S. 494, 80 Hun 486. 

61 C.J. p 872 note 70. 


31. NY.—People v. Feitner, 64 N 
Y.S 675, 61 App.Dlv. 196—People 
v Low, 40 Hun 176. 

32. N.Y.—People v. Miller, 87 N.Y 
S 341, 92 App.Dlv. 116 

61 C.j. p 870 note 76. 

33. N Y —People v. New York Tax 
Com’rs, 10 Abb.N.Cas. 35. 

34. N.Y.—People v. Low, 40 Hun 
176. 

61 C J. p 876 note 86. 

85. N.Y.—People v. Board of Com'rs 
of Taxes, 26 N.Y.S. 309, 4 Mlsc. 
504 

36. N.Y.—People v. Priest, 62 NE 
667, 169 N.Y. 432, 82 N.Y.Civ.Proc 
341.' 

61 C J. p 876 note 87. 

37. N.Y.—People V. Feitner, 66 N.Y. 
S. 936, 63 AppvDiv. 18L 

38. N.Y.—People v. Lewis, 9 N.Y.S. 
333, 65 Hun 521. 

39. N.Y.—In re WfnOgard, 88 N.Y.'S. 
1039, 78 Hun 58. 

40. N.Y.—People* ex rel. New York 


Cent R. Co. v. Gilson, 266 N.Y.S. 
760. 239 App.Dlv 108. affirmed 198 
N.EL 269, 266 N.Y, 467—People ex 
rel. Chambers v. Logan, 278 N.Y.S 
746, 154 Mlsc. 676. 

However, according to one supreme 
court decision, servioe of the writ 
of certiorari under these statutes 
is not governed by provisions^ of the 
civil practice act relating to service 
of an order of certiorari.—People ex 
rel. Thrss Four Three Realty Corpo¬ 
ration v. Byrne. 268 NY.S. 778, 149 
Misc. 669. 

Servioe held insufficient 

Service of the writ by leaving with 
each of the public officers against 
whom it wp.s directed a copy of the 
writ and exhibiting the Original was 
held insufficient—People ex rel. New 
York Cent. R, Cq. V. Gilson, 266 N 
Y S. 760, 239 App Div. 108, affirmed 
193 N.E. 269, 266 N.Y. 457. 

4L N,Y.—People ex rel. City of Wa¬ 
tertown v. Gilmore, 3 N.YrS.2d 
388, 166 Mise* 828. 
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taxpayer to use either method of service. 42 The 
purpose of such statutes is to provide a convenient 
and less expensive mode of service where the as¬ 
sessors live in different parts of the municipality. 48 

Stay of proceedings . Where a statute enables the 
court to compel the restoration of an unlawful tax 
after it is paid and subsequently adjudged illegal, 
the court ordinarily will not, on certiorari to review 
such tax, permit the writ to exert its normal effect 
of staying proceedings to collect the tax, 44 but on 
the contrary will order that the writ shall not so 
operate. 46 Under express provision of special stat¬ 
utes governing the issuance of the writ to review 
tax assessments the writ does not stay the proceed¬ 
ings of the assessors or other persons to whom it is 
directed or to whom the assessment rolls may be 
delivered according to law. 46 

Dismissal or quashing of writ . The court may 
quash the writ after it has been granted. 47 Writs of 
certiorari under special statutes providing for cer¬ 
tiorari to review tax assessments may be quashed 
prior to return and the proceedings dismissed on 
proof by affidavit that the court is without juris¬ 
diction to entertain the proceedings, 48 and it has 
been held that questions which would normally be 


raised on an initial application for such writ to 
review a real property assessment may be advanced 
on a motion to quash the writ. 46 However, a mo' 
tion to quash the writ will be denied where it is 
made after the return is filed, 60 or where it is not 
made on the proper ground. 61 Under civil practice 
act provisions permitting joinder of causes and con¬ 
solidation of actions and proceedings to eliminate 
technicalities, multiplicity of actions, and delays, 
and to protect substantial rights, a motion to quash 
the writ and dismiss the proceedings is properly de¬ 
nied where it is sought to review assessments on 
separate tracts owned by the relator and located in 
the same area. 82 Moreover, a petition which chal¬ 
lenges the jurisdiction of the assessing authority to 
assess cannot be determined on a motion to quash 
the writ of certiorari and dismiss the proceedings, 66 
but should await their plenary determination, 64 par¬ 
ticularly where the portion of the petition which 
raises the jurisdictional question cannot be sepa¬ 
rated from the other portions 56 According to some 
authority the only basis for dismissal of a special 
statutory writ of certiorari to review a tax assess¬ 
ment is the taxpayer’s willful neglect or refusal 
to attend the meeting of the tax assessors and be 
examined or to answer any material question by 


49 . NT—People ex rel. City of Wa¬ 
tertown v. Gilmore, supra. 

“Shall” construed as “may” 

The word “shall,” In the statute 
providing the mode In which the writ 
"shall” be served was held to be 
permissive and not mandatory and 
was construed as if It were "may.”— 
People ex rel City of Watertown v. 
Gilmore, supra. 

Service of certified or uncertified cop¬ 
ies 

(1) One of the effects of the stat¬ 
ute providing that writ of certiorari 
to review tax assessment could be 
served by delivering three copies 
thereof to city, town, or village 
clerk was to obviate the necessity 
of serving certified copies of the 
writ.—People ex rel. City of Water- 
town v. Gilmore, supra. 

(S) A service of certified copies of 
writ on individual members of town 
board of assessment as permitted by 
the practice under the civil prac¬ 
tice act gave court jurisdiction, not¬ 
withstanding tax statute providing 
for service of writ by delivering 
three copies thereof to town clerk.— 
People ex rel. City of Watertown ▼. 
Gilmore, supra. 

(3) Where It does not appear 
yrhether certified or uncertified copy 
ojf writ was served, li cannot be 
quashed on ground thtat no certified 
copy of writ was served.—rPeople ex 
rel. Three Four Three Realty' Corpo¬ 


ration v. Byrne, 268 N.Y.S. 778, 148 
Misc 669. 

(4) Failure to serve certified copy 
of certiorari order as provided by 
the civil practice act was held to 
be merely a remediable irregularity 
curable in discretion of special term 
where copies of petition, order, and 
writ were actually served on assessor 
and town clerk, original writ was ex¬ 
hibited to each of them, and notice 
was given that original petition and 
order had been filed in county clerk's 
office.—People ex rel. Chambers v. 
Logan, 278 N.Y.S. 746, 164 Misc. 676. 
43* N.Y.—People ex rel. City of Wa¬ 
tertown v. Gilmore, 2 N Y.S.2d 888, 
166 Misc 323. 

44. N.J —Singer Sewing Mach. Co. 
v. State Board of Assessors, 22 A. 
1086, 64 N.J.Law 90. 

4ft. N.J.—Singer Sewing Mach. Co. 
v. State Board of Assessors, su¬ 
pra. 

46. N.Y.—People ex rel. Lehigh Val¬ 
ley Ry. Co. v. Clover, 19 N.Y.S, 2d 
866, 174 Misc. 44. 

61 C.J. p 876 note 94. 

47. Ark.—Randle v. Williams, 18 
Ark. 380. 

61 C.J. p 868 note 83. 

4L8. N.Y.—^City of Albany v. Town 
of Coeym&ns. 3 N.T.fl.3d 736, 253 
App.Div. 486. 

Burden, of proof 

If ground of attack on writ does 

1139* 


not appear on face of papers, burden 
is on moving party to establish it by 
affidavit or testimony under oath—. 
City of Albany v. Town of Coeymans, 
2 NYS.2d 735, 253 App.Div. 436. 
Motion to supersede held proper pro¬ 
cedure 

In proceeding to review tax as- 
sessment by special statutory certio¬ 
rari, tax authorities adopted proper 
procedure in moving to supersede 
the writ before return on affidavit 
establishing that court was without 
Jurisdiction of subject matter—City 
of Albany v. Town of Coe>mans, su¬ 
pra. 

49. N Y.—People ex rel Lehigh Val¬ 
ley Ry. Co. v. Clover, 19 N.Y.S.2d 
865, 174 Misc. 44 

50. NY —In re City of New York, 
102 N.Y.S. 1, 116 AppDiv. 816- 
People ex rel Glen Head Really 
Co. v. Garland, 131 NTS 180, 72 
Misc. 413 

5L N.Y.—People ex rel Gleason v 
Purdy, 119 NE. 249, 223 N.Y. 88 

52. N.Y.—People ex rel. Michael J 
Adrian Corp. v. Sexton. 295 N.Y, 
S. 642, 251 App.Div. 181. 

53. N.Y—People ex rel New York 
Cent R. Co. v. Graves, 289 N.Y.S 
467. 

54. N.Y.—People ex rel. New York 
Cent. R. Co. v. Graves, supra 

55. N.Y.—People ex rel. New York 
Cent R. Co. v. Graves, supra. 
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them, 66 and his failure to produce before the as¬ 
sessors documents relating to the assessment is not 
ground for dismissal of the writ 57 Moreover, it 
has been held that, even the taxpayer's refusal 
to answer questions propounded by the assessors 
does not warrant dismissal of the proceedings prior 
to the return where the court can better determine 
the materiality of the questions after the filing of 
the return. 68 A misjoinder of parties does not 
justify quashal of the writ, since the court may, on 
motion, order a severance, or the improperly joined 
party may be stricken on motion, 69 particularly in 
view of the provisions of the civil practice act that 
no action or special proceeding shall be defeated 
by the misjoinder of parties. 60 A motion to dis¬ 
miss the proceedings is properly denied where they 
have been commenced in strict accordance with the 
terms of the statute providing for the remedy and 
by the person authorized by the statute to com¬ 
mence them. 61 The motion to quash admits the 
relevant facts alleged m the petition. 62 

Amendment of writ. Under, and in accordance 
with, statutes so providing, defects in the writ 
may be cured by amendment. 68 

(2) Return to Writ 

The office of the return to a writ of certiorari to 
review tax assessments Is to present an issue for the 
court to try. 

Under special statutes providing for certiorari to 
review tax assessments, the return is not conclu¬ 
sive, as considered infra § 575, but its office is to 
present an issue for the court to try. 64 Where stat- 

56. N.Y.—People ex rel. New York 
Cent. R. Co. v. Jones, 259 N.Y S. 

428, 144 Misc. 776. 

57. KT.—People ex rel. New York 
Cent. R. Co. v. Jones, supra. 

58. NY.—People ex rel. Iroquois 
Gas Corporation v Penning, 266 
N.Y.S. 616, 148 Misc. 663. 

59. N.Y.—People ex rel. American 
Sugar Refining Co. v. Sexton, 8 N. 

IS.2d 869, 274 N.Y. 304. 

60. N.Y.—People ex rel American 
Sugar Refining Co. ▼. Sexton, su¬ 
pra. 

61. N.Y.—People ex rel. Ambroad 
Equities, Inc. v Miller, 45 N.E.25 
902, 289 N.Y. 339—People ex rel. 

Luxemburg Realty Corp. v. Miller, 

45 N.EL2d 920, 289 N.Y. 710. 

68. N.Y.—People v. Purdy, 167 N. 

Y.S. 91, 179 App.Div. 748, affirmed 
119 N.E. 1071, 222 N.Y. 657. 

63. N.Y.—People v. Webster, 63 N. 

Y.S. 574, 49 App.Div. 655. 

61 C.J. p 876 note 97. 

64, N.Y,—People v. Stillwell, 63 N. 

E. 56, 190 N.Y. 284. 


utes designate the rule to be observed in valuing 
property, the assessors should certify in their re¬ 
turn that they have followed the statute, not mere¬ 
ly that they have fairly assessed the property. 66 
There must be a compliance with special statutes 
governing the return to the writ, 66 and, where there 
is such compliance, it is not necessary to comply 
with provisions relating to the return of certiorari 
orders in certiorari proceedings generally. 67 Un¬ 
der special statutes so providing the officers making 
a return to the writ need not return the original 
roll or papers, 68 but must return certified or sworn 
copies or such portions as may be called for by the 
writ. 69 Rules governing pleas and answers gen¬ 
erally are applicable in certiorari to review a tax 
assessment. 70 The return to the writ should trav¬ 
erse the material allegation of the petition so as 
to raise an issue for the determination of the 
court; 71 and matters of the petition not denied 
are deemed admitted. 72 A material fact alleged is 
not controverted by a statement inconsistent there¬ 
with, but only by a general or specific denial. 73 
The return must disclose all the evidence, 74 includ¬ 
ing all pertinent and material documents command¬ 
ed by the writ, 75 and, if the assessors acted on 
evidence or information outside that shown by the 
papers filed in the case, their return to the writ 
should embody such evidence. 76 

Amended or further return. A mistake in the 
return as to form may, in the discretion of the 
court, be amended. 77 While the court may deny 
a motion for a further return where the return is 
sufficient, 78 where it is insufficient, the relator may 

70. N.Y.—People v. Stillwell, 83 N. 
E 66. 190 N.Y. 284. 

71. N.Y.—People ▼. Stillwell, su¬ 
pra. 

61 C J. p 876 note 10. 

78. N.Y —People v. Stillwell, su¬ 
pra. 

61 C.J. p 877 note 11. 

73. N.Y.—People v. Stillwell, su¬ 
pra. 

74. N.Y.—People sx rel. Freeborn 
& Co. v. Graves, 14 N.Y.S.2d 4, 257 
App.Div. 687. 

75. N.Y.—People sx rel. Beard’s 
Erie Basin v. Sexton, 285 N-T.S. 
786, 247 App.Div. 754. 

76. N.Y.—People v. Barker, 84 N.E. 
722, 189 N.Y. 55. 

61 C.J. p 877 note 13. 

77. N.Y,—People v. Barker, 54 N.E. 
1093, 159 N.Y. 569. 

78. N.Y.—People v. Roberts, 42 N.Y. 
S. 1089, 18 Mlse. 530, reversed on 
other grounds 46 N.Y.S. 570, 19 
App.Div. 5^4, affirmed 47 N.E. 980, 
154 N.Y. 101. 1 

61 C.J. p 877 note 17* 


65. N.Y.—People v. Weaver, 67 How. 
Pr. 477. 

66. N.Y.—People ex rel. Long Is¬ 
land R. Co. v. Wolf, 136 N.Y.S. 465, 
152 App.Div. 173—People ex rel 
Ontario & W. R. Co v. State Board 
of Tax Com’rs, 117 N.Y.S. 81, 132 
App.Div. 604. 

Return as ordered added to, in pro¬ 
ceedings to review a special fran¬ 
chise tax assessment, was held fair¬ 
ly to comply with demands of writ 
—People ex rel. New York Tel. Co. 
v. Browne, 80 N.Y.S 2d 416, 274 App. 
Div. 835, appeal denied 82 N.Y S.2d 
386, 274 App Div. 856. 

Return held timely 
N.Y.—People ex rel. Three Four 
Three Realty Corporation v. Byrne, 
268 N.Y.S. 778, 149 Misc. 669. 

67. N.Y.—People ex rel. Three Four 
Three Realty Corporation v. Byrne, 
supra. 

68. N.Y.—Matter of Winegard, 28 
N.Y,S. 1089, 78 Hun 58. 

69. N.Y.—People ex rel. Long Island 
R. Co. v. Wolf, 136 N.Y.S. 465, 
15? App.Div. 173. 

1I4Q 
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compel a further return, 79 and should do so where 
the return is defective for failure to disclose all of 
the evidence, 80 and on the relator’s failure to compel 
a further return for this purpose the review must 
be determined on the return submitted, as considered 
infra § 578. 

Modus operandt. Under special statutes provid¬ 
ing that the return must set forth the grounds for 
the valuation made by the assessing officers, they 
must disclose in their return the modus operandi 
by which the valuation was made, 81 as in the case 
of the valuation of special franchises. 82 The legis¬ 
lative intent m enacting such statutes was that the 
assessing officers should tell the court how they 
arrived at the valuation, 83 and a return from which 
it can be inferred only what rule or principle guided 
their determination is not an adequate compliance 
with the statute 84 Where the return fails to dis¬ 
close the modus operandi, the court may determine 
the valuation de novo as considered infra § 578 

b. Other Pleadings 

Under special statutes providing for review of tax 
assessments by certiorari, pleadings other than the writ 
and return may not be required. 

Since the special statutes regulating certiorari to 
■review tax assessments are exclusive, as discussed 
•supra § 567, where such statutes provide for no re¬ 
ply by the relator to allegations of the return, the 
court may not require a further pleading. 85 The 
relator may meet without further pleading affirma¬ 
tive defenses set up in the return either by evidence 
in contradiction or in avoidance. 86 

§ 575. - Hearing and Review in General 

Certiorari to review tax assessments at common law 


brings up the record alone and extrlnsie evidence can¬ 
not be received. Under statutes expressly so providing, 
however, the court will make an Independent determina¬ 
tion of questions of fact as well as of law, and under 
special statutes providing for certiorari to review tax 
assessments, the court, on review by certiorari, may 
take such further proof as Is necessary to the proper 
disposition of the case. 

In accordance with general rules, discussed in 
Certiorari § 157, certiorari to review tax assess¬ 
ments at common law brings up the record alone and 
extrinsic evidence cannot be received. 87 However, 
under special statutes so providing the court, on 
review of a tax assessment by certiorari will make 
an independent determination of questions of fact 
as well as of law and inquire into the facts by dep¬ 
osition or in such other manner as may be accord¬ 
ing to the practice of the reviewing court. 88 Under 
special statutes providing for certiorari to review 
tax assessments the court, on review, may take 
further proof or appoint a referee for such pur¬ 
pose, as considered infra § 577, if, on the hearing, 
testimony is necessary to the proper disposition of 
the matter. 89 Such statutes are mandatory 90 in so 
far as to make it the duty of the court in such 
circumstances to take the testimony or appoint a 
referee. 91 The court is not obligated to take evi¬ 
dence, however, where an issue is not presented by 
the pleadings, 92 but in such case an order may be 
rendered on the pleadings, as discussed infra § 578. 
Moreover, in order to warrant the taking of evi¬ 
dence it is not sufficient that the petition and return 
raise an issue, but they must disclose an issue raised 
before the assessors on appearance on grievance 
day, 93 and the taxpayer is restricted in the hearing 
before the reviewing court by the allegations in 
his application to the assessors. 94 Facts conceded 
and agreed on by the parties on the hearing before 


"79. N.Y.—People v State Board of 
Tax Com’rs. 92 NE. 217. 199 NY 
167. 

acodua operandi 

Where the modus operandi in mak¬ 
ing the valuation Is not set out as 
required, the relator may compel a 
further return —People v. State 
Board of Tax Com’rs, 92 N.E. 217, 
199 N.Y. 167—61 C.J. p 877 note 21. 

80. N.Y.—People ex rel. Freeborn & 
Co. v. Graves, 14 N.Y.S.2d 4, 257 
App.Div. 587. 

81- N.Y.—People v. State Board of 
Tax Com’rs, 92 NB. 217, 199 N.Y. 
167. 

88. N.Y.—People v. State Board of 
Tax Com’rs. 92 N.E. 217, 199 N.Y. 
167. 

61 C.J. p 977 note 25. 

43- N.Y.—People ex rel. Jamaica 
Water Supply Co. v. Stats Board 


of Tax Com’rs, 89 NE 681, 196 
NY. 39 

84. N Y.—People ex rel. Buffalo Gas 
Co v State Board of Tax Com’rs, 
92 N.E. 215, 199 N.Y. 162. 

61 C J. p 877 note 28. 

85. N.Y —People ex rel. New York 
Cent R. Co. v. Bissell, 201 N.Y S. 
865, 207 App.Div. 705—People v. 
Cheetham, 46 Hun 6, 9 N.Y.St. 
580 

86. N.Y.—People ex rel. New York 
Central R. Co. v. Bissell, 201 N.Y. 
S. 865, 207 App.Div. 705. 

87. Ark.—Floyd v. Gilbreath, 27 
Ark. 675. 

Mo.—Hannibal, etc., R. Co. v. State 
Board of Equalization, 64 Mo. 294. 
61 C.J. p 878 note 47. 

88. N.J.—State v. State Board of 
Tax Appeals, 45 A.2d 599, 184 N.J. 
Law 34, affirmed 52 A.2d 852, case 
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one, 135 NJ.Law 481, and 52 A.2d 
852, case two. 135 N.J.Law 482. 

61 C J. p 878 note 48. 

89. NY—People ex rel. Jamaica 
Water Supply Co. v. State Board of 
Tax Com’rs. 89 N E. 581, 196 N.Y. 
39. 

61 C J p 878 note 50. 

90. NY.—People v. Feitner, 61 N.E. 
763, 168 N.Y. 441. 

61 C.J. p 878 note 51. 

91. NY.—People v. Feitner, 59 N.Y. 
S. 327, 43 App.Div. 198. 

61 C J. p 878 note 52. 

92. N.Y—Allen Square Co. v. Krio- 
ger, 216 N.Y.S. 458, 217 AppDiv 
123. 

61 C J. p 878 note 54. 

98. N.Y—People v. Wells, 87 N.Y. 

S. 543, 93 App.Div. 818. 

61 C.J. p 878 note 57. 

94. N.Y.—Stevens V. Near, 109 N 
Y.S.2d 899, 202 Miao. 224. 
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the assessors are deemed established on the hearing 
of the certiorari. 96 Grounds of illegality not speci¬ 
fied in the petition will not be considered. 99 

On review of tax assessments by certiorari under 
some special statutes the only question which can 
be litigated is whether the assessment is valid, 97 
and in cases of claimed overvaluation the only 
pertinent assessment which can be considered is 
that of the subject parcel, 98 assessable value of 
realty being determined in each case on the merit 
of the evidence adduced in the record under con¬ 
sideration. 99 The court will consider all the proper 
elements affecting the value of assessed realty ei¬ 
ther from a structural or a real estate standpoint, 
and the reasonable earning capacity or rental value 
of the property. 1 The court is obligated to re¬ 
view the situation as of the date when the taxing 
power acted, and to consider only the factors then 
known. 2 While this special statutory writ does not 
cease to be a writ of review by reason of its en¬ 
larged scope, 8 the writ differs from the common- 
law and general statutory writs in that it permits 
a redetermination of all questions of fact on evi¬ 
dence taken by the court or by a referee under its 
directions. 4 Where testimony is necessary, the 
proceeding is, in effect, a new hearing and the whole 
subject is before the court, 6 which is under a duty 
to retry the questions of fact anew. 8 

Where the assessment of a special franchise by a 
state board precedes the action of local assessors 
and i 9 transmitted to them, to be inserted in the 


local roll, assessment thereafter of the same prop¬ 
erty by the local assessors cannot be reviewed in cer¬ 
tiorari against the state board. 7 

Change of venue . Where the hearing is de novo, 
a statute providing that the court, on motion of ei¬ 
ther party, may, on a review of a special franchise 
assessment, direct the place of trial changed to the 
county in which the special franchise is situated 
makes the change discretionary with the court. 8 

Conclusiveness of return . The rule that the re¬ 
turn is conclusive m ordinary certiorari proceedings, 
discussed in Certiorari § 165, does not apply where 
special statutes, which are exclusive, provide that 
the court may take evidence or appoint a referee 
for such purpose, and that such testimony shall con¬ 
stitute a part of the proceedings on which the deter¬ 
mination of the court shall be made. 9 The denials 
of the return responsive to statements in the petition 
are conclusive, however, when not overcome by 
proof. 10 

Questions not raised below On certiorari to re¬ 
view a tax assessment, under general rules dis¬ 
cussed in Certiorari § 149, questions or objections 
not raised below may not be considered on review. 11 
Accordingly, under special statutes providing for a 
writ of certiorari to review tax assessments but 
requiring that the taxpayer first apply to proper of¬ 
ficers to correct such assessments, as discussed supra 
§ 570, questions and objections not sufficiently 
raised before those officers cannot be considered by 
the court on review by certiorari. 12 Thus, where 

v Miller, 50 N E 2d 542, 291 N.Y 

55. 

7. NY —People ex rel Erie R. Co v 
State Tax Commission, 214 N.Y.S. 
503. 127 Mlsc 13 

61 C.J. p 878 note 39. 

8. N Y.—People ex rel. New York 
Cent. & H. R. R. Co. v State Board 
of Tax Com’rs, 124 N Y.S. 276. 

61 C.J. p 878 note 45. 

9. N.Y —People v. Stillwell, 82 N E. 

56, 190 N.Y. 284. 

61 C.J. p 879 note 68. 

10. N Y.—People v. Commissioners 
of Taxes, 4 N.Y.S. 41, 51 Hun 641. 

11. N.J.—Lehigh Valley R. Co of 
New Jersey v. State Board of Tax¬ 
es and Appeals, 174 A. 859, 12 N 
J.Misc. 673. 

N.Y.—People ex rel. Bryan r. State 
Board'of Tax Com’rs, 128 N.Y.S. 
609. 67 Misc 474. 

18* N.Y —rpeople v. Gray, 77 N.B. 

1172, 185 N.Y, 196. 

61 C.J. p 879 note 77. 

Adhevsao# to theory pursued Mow 
The court will not permit the tax¬ 
payer to take a position on review 
different from that taken before as- 


95. N.Y.—People v. Williams, 36 N. 
Y.S. 65, 90 Hun 601. 

96. N.Y—People v. Tierney. 10 N 
Y.S. 940, 67 Hun 357, modified on 
other grounds 27 NE. 269, 126 N 
Y. 166, 12 L.R.A. 251. 

61 C.J. p 878 note 42. 

97. N.Y.—People ex rel. Ambroad 
Equities v. Miller, 46 N.E.2d 902, 
289 N.Y. 339. 

Ownership 

Taxing officials may not raise is¬ 
sue of ownership.—People ex rel. 
Bingham Operating Corp v. Eyrich, 
40 N.Y S 2d 33. 265 App.Dlv. 562, ap¬ 
peal denied 41 N.Y,S.2d 959, 266 App. 
Div. 803. 

98. N.Y —People ex rel. Yaras v. 
Kinnaw, 101 N.E.24 474, 303 N.Y. 
224. 

99. N.Y.—People ex rel. Emigrant 
Indus. Sav. Bank v. Miller, 66 N. 
Y S 2d 346, 269 App.Dlv. 269. 

I. N.Y.—People sx rel. ISO Variek 
Street Corp. v. Miller, 2 N.Y.S.2d 
444, 166 Misc. 252. 

Betas* under lease* made prior to 
depression 

Return from property under leases 


made before the depression period 
would not be solely determinative — 
People ex rel 180 Variek Street Corp 
v. Miller, supra. 

2. NY —People ex rel. Allied Own¬ 
ers Corp. v. Sexton, 13 N.Y S.2d 
69, 257 App.Dlv. 215, affirmed 24 
N.E 2d 498, 281 N.Y. 853 

Subsequent experience not basis of 
action 

The court cannot arrive at an as¬ 
sessment for a particular year on 
basis of experience, economic and 
otherwise, acquired during interven¬ 
ing years between assessment and 
review.—People ex rel. Allied Own¬ 
ers Corp. v. Sexton, supra. 

3. N.Y,—People v. Parker, 22 NEL 
752, 117 N.Y., 86—People v. Feitner, 
87 N.Y.S. 8)1H, 22 App.Dlv. 518. 

4. N.Y.—People ex pel. Three Four 
Three Realty Corporation v. Byrne, 
268 N.Y.S. 7,78. 149 Misc. 669. 

61 C.J. p 678 note 61. 

5. N.Y.—People fix re|. Michael J. 
Adrian Corp. v. Sexton, 295 N.Y.S. 
542, 261 AbP-biv. 181. 

61 C.J. p 878 note 61. 

6 . N.Y.—People ex rel. MacCracken 
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the objection is not raised before the assessing of¬ 
ficers , the court will not consider a question of 
the form of the assessment, 13 the liability of the 
person or property, 14 the exemption of the person 
or property, 16 or whether the property is over¬ 
valued, 16 or the assessment unequal. 17 

Total assessment. Where so provided by statute, 
the total assessment only of land and buildings 
thereon, separately valued on the assessment roll, 
may be reviewed. 18 Unless there is an overvaluation 
in the total assessment, there can be no reduction, 
as considered infra § 578. The fact that petitioner 
admits that the assessed value of buildings is cor¬ 
rect does not constitute a request that the court, in 
reviewing the assessment of land, review a part 
of the assessment. 19 

Title of assessors . The question whether asses¬ 
sors were duly elected or appointed cannot be raised 
in certiorari to review a tax assessment. 20 

§ 576. - Evidence 

a. Presumptions and burden of proof 


b. Admissibility * 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Tax aiiewmenti reviewed on certiorari are presumed 
to be correct, and the burden of proving that thay are 
erroneous is on the complaining party. 

On certiorari to review an assessment, under 
general rules, in the absence of evidence to the 
contrary, it will be presumed that the assessment is 
correct. 21 The burden of proving that the as¬ 
sessment is correct is not on the assessing officers, 22 
but the burden of proving that it is erroneous is 
on the taxpayer or party complar ng of the as¬ 
sessment, 23 who also has the burden of proving by 
a preponderance of the evidence that he is ag¬ 
grieved, 24 the grounds on which he claims the 
assessment to be erroneous or void, 25 and the ex¬ 
tent of the injury or of the error claimed. 26 Thus 
the burden is on the complaining party to prove 
that the tax is discriminatory, 27 that the property is 
overvalued, 28 that certain deductions should have 


lessors—Stevens v. Near, 109 N.Y 
S 2 d 299. 202 Misc S24. 

13. NY.—People v. Carmichael, 118 
N.Y.® 854, 72 Misc. 646 

14. NY—People v Kaufman, 106 
NTS 306, 121 AppDlv 699. 

15. N Y.—People v Commissioner of 
Taxes, 26 N Y S 941 

16. N.Y.—People v. Feitner, 79 N. 
Y.B. 809, 77 App Div 428. 

17. N Y.—In re Winegard, 28 N.Y S. 
1039, 78 Hun 68 

61 C J. p 879 note 82 
Sworn valuation 

On taxpayer’s claim of unequal as¬ 
sessment the court will not permit 
him to adopt a valuation of the prop¬ 
erty different from that of his own 
sworn valuation before the assessing 
officers —Stevens v Near, 109 N Y S. 
2d 299, 202 Misc. 324. 

18. N.Y.—People ex nel. Lawyers 
Mortg. Co. v. Pattison, 33 N.Y,S.2d 
947. 

61 C J. p 879 note 86 
“Pnll value** 

(1) In determining proper assess¬ 
ment of land and buildings thereon 
for taxation, court should apply the 
requi^ejnent of tax layr that proper¬ 
ty qhall be assessed at the “full val¬ 
ue” thereof, applying the interpreta¬ 
tion of full value as being the price 
at which the property would sell un¬ 
der ordinary circumstances, consider¬ 
ing all elements together with the 
opinion of experts.—In re Malajo 
Realty Corp., 60 N.Y.S.Sd 15. 

(2) Valuation on assessment of 
property generally see supra 5} 410- 
412. 


<19. NY —People ex rel Havemeyer 
v. Purdy, 164 NYS 993, 91 Misc 
610 

20. NJ—State v. Broun, 20 A 772, 
53 N J Law 162 

61 C J p 879 note 90 

21. N J —Town of Kearny v Divi¬ 
sion of Tax Appeals, 61 A 2d 208, 
137 N J Law 634, affirmed 64 A 2d 
67, 1 N J. 409—Delaware, L. & W 
R. Co. v City of Hoboken, 85 A 2d 
200, 16 N J Super. 543, reversed on 
other grounds 91 A 2d 739, 10 N.J. 
418. 

N Y.—People ex rel. Wallington 
Apartments v Miller, 30 N Y S 2d 
931, 263 App Div. 733, resettled 31 
NYS 2d 748, 263 App Div. 843, af¬ 
firmed 41 N.E2d 445. 288 N.Y. 31. 
141 A.L.R 1036, motion denied 43 
N E 2d 74. 288 NY 672. 

61 C.J. p 879 note 93. 

Presumptions affecting acts of as¬ 
sessors generally see supra S 385. 

22. N Y —People ex rel ICohlman & 
Co v. Law, 146 NE 622, 239 N.Y. 
346. 

61 C J. p 880 note 94. 

23. N J,—Town of Kearny v. Divi¬ 
sion of Tax Appeals, 61 A.2d 208, 
137 N J Law 634, affirmed 64 A 2d 
67, 1 NJ. 409—Delaware, L. & W 
R Co. v. City of Hoboken, 85 A.2d 
200, 16 N J Super. 543, reversed on 
other grounds 91 A 2d 739, 10 N.J. 
418. 

N Y —People ex rel Wallington 
Apartments v. Miller, 41 N R2d 
445, 288 N.Y 81, 141 A L R. 1036 
—People ex rel. Arlene Apartments 
v. Heidel, 9 N YJS.Bd 26, 256 App 
Div. 865—People ex rel. Lehigh 
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Valley Ry Co v Harris, 6 NYS 
2d 794. 168 Misc 685, affirmed 12 
NYS 2d 1011, 257 AppDiv 912, 

affirmed 24 N E 2d 476, 281 N.Y 
786 

24. NY—People ex rel Willey v 
Carmichael, 10 N Y S 2d 852. 26b 
App Div 421—People ex rel Ricke> 
v Hunt, 271 N.Y S 842, 241 App 
Div. 261 

61 C.J. p 880 note 96. 

25. N.Y —People ex rel. Willey v 
Carmichael, 10 N Y S 2d 862, 256 
App Div 421—People ex rel. Wein¬ 
berg v Byrne, 10 N Y.S 2d 299, 256 
App Div 1010 

61 C J p 880 note 98 

26. N.Y —People ex rel Willey v 
Carmichael, 10 N.Y S 2d 852, 256 
App.Div 421—People ex rel Rickey 
v Hunt, 271 NYS 842, 241 APP 
Div 261 

61 C J p 880 note 99. 

27. NY —People ex rel Hanover 
Nat Bank of City of New York v 
Goldfogle, 193 N Y.S. 601, 118 Misc. 
79, affirmed 195 N.Y.S 753, 202 App 
Div 712, reversed an other grounds 
137 N.E 611, 234 N.Y. 345, 

28. NY—People ex rel. Willey v 
Carmichael, 10 N Y.S 2d 862, 25b 
App Div 421. 

61 C.J p 880 note 2. 

Proof In dollars 

A relator who olaims overvaluation 
of property assessed must ordinarily 
prove the extent thereof in dollars, 
but this rule is not always applica¬ 
ble to special franchise assessments 
—People ex rel. New York Cent R 
Co. v. State Tax Commission, 54 N R 
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been made, 25 that the valuation is unequal, 80 or 
that the person, or property 81 or a part thereof, 82 
is not subject to taxation. The taxpayer is not, 
however, always required to prove both overvalua¬ 
tion and inequality of assessments, 88 since on proof 
of overvaluation the taxpayer is shown to be ag¬ 
grieved, 84 inequality will be presumed, 85 and the 
taxpayer is relieved of the burden of proving it. 86 
Where the relator has met the burden on a particu¬ 
lar matter, the burden is then on defendant to rebut 
the showing made. 87 On review of assessments by 
certiorari under special statutes it will not be 
presumed that all property in the assessment dis¬ 
trict has been overvalued. 88 On review of a spe¬ 
cial franchise assessment it cannot be presumed that 
certain property was used in connection with the 
franchise, 89 and a taxpayer who is left without 
information as to how much of a franchise tax as¬ 
sessment, in a lump sum, was for taxable elements 
may not be required to prove the extent of over¬ 
valuation. 40 

Affirmative defenses . The assessing officers have 
the burden of proving matters of affirmative de¬ 
fense. 41 


Equalisation rates . In an inequality tax case nei¬ 
ther the taxpayer nor the taxing body is burdened 
with the task of challenging or sustaining equaliza¬ 
tion rates. 42 

b. Admissibility 

Where evidence may be Introduced on a hearing 
do novo In certiorari proceedings to review tax assess¬ 
ments, the strict rules governing admissibility of evi¬ 
dence In civil trials are Inapplicable. 

On certiorari to review an assessment, where 
evidence may be introduced on a hearing de novo, 
as discussed supra § 575, the strict rules with respect 
to the admissibility of evidence applicable to civil 
trials ordinarily do not prevail. 43 Courts in re¬ 
viewing tax assessments on a writ of certiorari 
provided by special statutes are, however, required 
to deal with testimony as courts deal with evi¬ 
dence, 44 and not in the manner of mere adminis¬ 
trative tribunals like a board of tax commission¬ 
ers. 45 In reviewing tax assessments on real estate 
the court should have before it the data on which 
the officials making the assessment acted, regardless 
of what form such data may take 46 Competent 
evidence bearing on the question of the validity of 
the assessment is admissible, 47 as is evidence show- 


2d 332, 292 NY. 130, motion denied 
56 N.E.2d 122, 292 N.Y. 717. 

29. N.Y—People ex rel Osgood v. 
Commissioner of Taxes of New 
York, 1 N E 401, 99 N.Y. 154 

61 C.J. p 880 note 3. 

30. NY—People ex rel. Willey v. 
Carmichael, 10 N.Y.S 2d 852, 256 
App.Div. 421. 

61 C.J. p 880 note 4. 

31. N.Y.—People ex rel. Burke v. 
Wells, 77 N.E 19, 184 NY. 275 

61 C.J p 880 note 6. 

32. N.Y.—People ex rel. Charles 
Kohlm&n A Co. v. Laws, 146 NE. 
622, 239 N.Y. 346—People ex rel. 
American Woolen Products Co. v. 
State Tax Commission, 211 N.Y.S. 
10, 213 AppDiv. 493, appeal dis¬ 
missed 155 N.E. 676, 244 N.Y. 510. 

Ltmoh wagon 

Owners of a real estate lot, as tax¬ 
payers, had burden of showing that 
lunch wagon Included in an assess¬ 
ment was not erected and in place on 
lot on a specified date, which wlas the 
taxable date for a certain year.—Peo¬ 
ple ex rel Herzog v. Miller, 11 N.Y S. 
2d 572, 170 Misc. 1063, affirmed 15 N. 
Y.S.2d 141, 258 AppDiv. 724. 

83« N.Y.—People ex rel. Amalgamat¬ 
ed Properties v. Sutton, 8 N.E.2d 
871, 274 N.Y. 309—Cahill v. Goes, 
275 N.Y.S. 55. 242 App.Div. 423— 
People ex rel. Guaranty Trust Co. 
of New York v. Cook, 18 N.Y.S.2d 
965, affirmed People ex rel. Long- 


ken, Inc. v Dooley, 27 N Y S 2d 
999, 261 AppDiv. 993. 

34. NY.—People ex rel. Amalgamat¬ 
ed Properties v Sutton, 8 N E 2d 
871, 274 N.Y. 309. 

35. N.Y.—People ex rel. Moon v. 
Duffy, 27 N.Y.S.2d 64, 261 AppDiv 
1116, appeal denied 30 N.Y S 2d 695, 
262 App.Div. 978—People ex rel. 
Willey v. Carmichael, 10 N Y S 2d 
852, 256 AppDiv. 421—Cahill v 
Goes, 275 N.Y.S. 65, 242 AppDiv. 
423—In re Malajo Realty Corp , 60 
N Y S 2d 15—People ex rel. Guar¬ 
anty Trust Co of New York v 
Cook, 18 N Y S.2d 965, affirmed Peo¬ 
ple ex rel. Longken, Inc v Dooley, 
27 N.Y.S.2d 999, 261 AppDiv. 993 

36. N.Y.—People ex rel. Amalgamat¬ 
ed Properties v. Sutton, 8 N E 2d 
871, 274 NY. 309—People ex rel 
Willey v. Carmichael, 10 N.Y S 2d 
852, 256 App.Div. 421—Cahill v. 
Goes, 275 N.Y.S. 55, 242 AppDiv. 
423—People ex rel. Guaranty Trust 
Co of New York v. Cook, 18 N Y. 
S.2d 965, affirmed People ex rel. 
Longken, Inc. v. Dooley, 27 N.Y.S. 
2d 999, 261 App.Div. 993. 

87. N.Y.—People ex rel. New York 
Rys. v. State Board of Tax Com'rs, 
167 N.Y S. 550, 101 Misc. 206. 

61 C.J. p 880 note 8. 

88 . N.Y,—People ex rel. Amalgamat¬ 
ed Properties v. Sutton, 8 N.E.2d 
871, 274 N.Y. 309. 
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39. N Y —People ex rel Forty-Sec¬ 
ond St M. & St N. Ave. Ry. Co 
v State Board of Tax Com’rs, 143 
NYS. 1010, 167 AppDiv. 760 af¬ 
firmed 106 N.E 1040, 212 N.Y. 684. 

40. NY.—People ex rel. New York 
Cent. R. Co. v. State Tax Commis¬ 
sion. 54 N E 2d 332. 292 N.Y. 130, 
motion denied 66 NB.2d 122, 292 
N.Y. 717. 

41. N.Y.—People ex rel. Rochester 
Telephone Co v. State Board of 
Tax Com'rs, 134 N.Y.S. 987. 

61 C J p 880 note 10 

48. N.Y.—People ex rel. Yaras v. 
Kinnaw, 101 NE.2d 474, 803 N.Y. 
224. 

43. N.Y.—People v. Ouderkirk, 105 
N.Y.S. 184, 120 App.Div. 650. 

61 C.J. p 881 note 12. 

44. N.Y.—People ex rel. MacCracken 
v. Miller, 50 N E 2d 542, 291 N.Y. 
55. 

45. N.Y.—People ex rel. MacCracken 
v. Miller, supra. 

46. N.Y.—People ex rel. Allied Own¬ 
ers Corp. v. Sexton, 13 N.Y.S.2d 69. 
257 App.Div. 215, affirmed 24 N.E 
2d 498. 281 N.Y. 853. 

Documentary exhibits 

N.Y.—People ex rel. Allied Owners 
Corp. v. Sexton, supra. 

47. N.Y.—People ex rel. Third Ave. 
R. Co. v. State Board of Tax 
Com'rs, 106 N.E 325, 212 N.Y. 472. 

61 C.J. p 881 note 13. 
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ing that the relator is a person claiming to be ag¬ 
grieved, as required by statute . 48 

Valuation. Any competent evidence which tends 
to prove the value of the property is admissible . 49 
The cost and assessment of other property not of 
like nature in itself or in its business uses are not 
competent evidence . 50 In determining the value 
of real estate, where the property has no market 
value, evidence of the cost of reproduction, less de¬ 
preciation, is admissible , 61 but the court is not re¬ 
quired to reject all evidence not pertaining to re¬ 
production less depreciation . 62 On the issue of 
overvaluation of the property, proof as to the value 
of the component parts of a property may be rejected 
where the entire value has already been shown 53 
Evidence of the income produced by a structure 
may be admissible on the issue of structural value 
in the review of an assessment of the structure as 
an improvement ; 64 but, where a witness does not 
know the cost of improvements, he cannot testify 
that the improvements increased the value of the 
property as much as its cost 56 On the question 
of overvaluation of real estate, evidence is admis¬ 
sible to show that personal property was erroneously 
included in the valuation , 56 and an adiudication of 
the assessed value for the preceding year is compe¬ 
tent proof of \alue , 57 but is not conclusive . 58 Also, 
on the question of overvaluation of real estate, it 
is not erroneous to reject proof of land values in 
the immediate neighborhood 59 Where personal 
property is claimed to be overvalued, it may be 
shown that certain of it did not constitute real es¬ 
tate . 60 

Inequality . On the issue that the valuation of 

48. N T.—People ex rel. Mergcnthal- 
er Linotype Co. v. Mills, 92 NTS 
2d 1, 275 App Div. 1043 

49. NT — People ex rel The Lin¬ 
coln, Inc v. Boyland, 110 N Y S 2d 
797, 279 APP Div. 882. 

61 C J. p 881 note 16 
00. N.Y.—People ex rel Hudson & 

M. R. Co v. State Board of Tax 
Conors, 126 NYS. 1063. 142 App 
Div. 220, reversed on other grounds 
96 NB 435, 203 NY. 119. 

61 C.J. p 881 note 17. 

61. N.Y. — People ex rel. New York 
Dock Co v Cantor, 203 NYS 424, 

208 App.Div. 62—In re St. Law¬ 
rence Transmission Co., 244 N.Y.S. 

608, 137 Misc. 603. 

58. N.Y.-—-People ex rel. Sheffield 
Farms Co. v. Mills. 82 N.Y.S 2d 337. 

53. N.Y.—-People v Haight, 63 N.Y. 

S. 723, 24 Misc. 426. 

54. N.Y.*—People ex rel. The Lincoln, 

Inc. v. Boyland, 110 N.Y.S.2d 797, 

279 App.Div. 882. 


the property is unequal, evidence of the actual and 
assessed value of each piece of property in a county, 
with which comparison is to be made, would be 
proper . 61 The question with respect to how wide 
a range the comparison should extend rests largely 
in the discretion of the court ; 62 but, under special 
statutory provisions for selection of parcels of real 
estate to be valued, being expressly designed to 
limit the proof in inequality cases by giving to the 
court or referee ultimate power to make such selec¬ 
tions and to determine the number of witnesses 
to be sworn, the court has no discretion in such 
cases to receive in evidence equalization rates , 63 
since to recognize such discretion would not only 
destroy the proof-limiting provisions of the stat¬ 
ute, but would also import into inequality cases all 
the issues of an appeal from an equalization rate, 
thereby confusing the trial with data designed to 
accomplish different ends . 64 Where a special fran¬ 
chise assessment by a state board is transmitted to 
local officers to be entered on their roll and to be¬ 
come a part thereof, comparison for the purpose 
of determining equality must be made with property 
on such local roll . 66 

c. Weight and Sufficiency 

On certiorari to review tax assessments the com¬ 
plaining party must show by sufficient evidence the 
grounds on which he claims the assessment to be erro¬ 
neous or void. 

On certiorari to review an assessment the com¬ 
plaining party, in order to sustain his burden of 
proof, must show by sufficient evidence the grounds 
on which he claims the assessment to be erroneous 
or void , 66 and unless the decision of the assessing 

61. N Y —People ex rel. Queens 
Borough Gas & Electric Co. v. 
Woodbury. 123 N.Y S 692, 67 Misc. 
481. 

68. N Y.—People ex rel Warner v. 
Rhodes. 26 NYS 2d 19, 261 App 
Div. 1036—People v. Carter, 47 Hun 
446, modified on other grounds 17 
N.E. 222, 109 N.Y 576 
Disoretloa held not abused 
N Y.—People ex rel. Warner v. 
Rhodes, 26 N.Y.S.2d 19, 261 App. 
Div. 1036. 

63. N.Y.—People ex rel. Y&r&s v. 
Klnnaw, 101 N.E.2d 474, 303 N.Y. 
224 

64. N.Y.— People ex rel. Y&r&s v. 
Klnnaw, supra* 

N.Y.— People ex rel. Queens Bor¬ 
ough G&e 6b Electric Co. v. Wood¬ 
bury, 128 N.Y.S. 692, 67 Misc. 481. 
61 C.J. P 881 notes 28, 29. 

68. N.J.—United New Jersey R St 
Canal Co. v. State Board of Taxes 
and Assessment, 128 A. 427, 101 N. 


Hotel structure 

Income produced from hotel struc¬ 
ture was admissible as being ger¬ 
mane, at least, to question of suita¬ 
bility of the structure to occupied 
land.—People ex rel. The Lincoln, 
Inc. v Boyland, supra. 

55. N.Y—People v. Haight, 63 NY. 
S. 723, 24 Misc. 425. 

56. N.Y—People ex rel. Jacob Rup- 
pert Realty Corporation v. Cantor, 
188 NYS 885, 115 Misc. 519. 

67. N.Y.—People ex rel. 42nd Street 
Bldg. Corp. v. Miller, 12 N.Y.S.2d 
10, 257 App.Div. 831. 

68. N.Y.—People ex rel. 42nd Street 
Bldg. Corp. v. Miller, supra. 

9. N.Y.—People ex rel. Moon v. 
Duffy, 27 NY.S.2d 64, 261 App.Div. 
1116, appeal denied 30 N.Y.S 2d 695, 
262 App Div. 978. 

60. N.Y.—People v. Wells, 91 N.Y. 
S 283, 99 App.Div. 455, affirmed 73 
N E. 961, 181 N.Y. 245. 


65. 
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officers is shown to be clearly erroneous, it will not 
bt disturbed, as discussed infra § 578. In order 
to sustain his burden of proof the relator must show 
that a wrong rule, theory, or method was followed in 
making the assessment, or that the assessment is 
erroneous or unequal. 67 Thus, the evidence must be 
sufficient to show that the person or property is 
not subject to taxation, 68 that the property is ex¬ 
empt from taxation, 66 that the property was taxed 
in the wrong district, 70 or that certain property was 
omitted from the assessment. 71 

Effect of presumption. The presumption that the 
assessment is proper, considered supra subdivision 
a of this section, is not evidence, 72 and may not be 
considered in weighing the evidence, 78 but merely 
serves in place thereof until the complaining party 


comes forward with proof,whereupon the pre¬ 
sumption disappears. 76 After the complaining tax¬ 
payer makes out a prima Jade case by substantial 
evidence to the contrary the case can be determined 
only by weighing the evidence adduced by both 
sides, 76 the presumption being disregarded. 77 The 
presumption is of no avail where the return of the 
taxing authorities, setting forth all the knowledge 
or information on which they acted, shows that the 
assessment is erroneous. 78 

Overvaluation. On certiorari to review an assess¬ 
ment on the ground of overvaluation, the evidence 
must be sufficient to show overvaluation. 79 Thus, 
the evidence must be sufficient to show overvalua¬ 
tion on personal 80 or real property, 81 and the rule 
applies with respect to valuations of railroad prop- 


J Law 303. rehearing denied 128 
A. 801. 3 N.J Misc. 47S. 

61 C.J. p 881 note 33. 

Hearsay evidence, which was ob¬ 
jected to, that acreages written In 
tax assessments were inaccurate, was 
held insufficient to show invalidity of 
assessment proceedings —Mat tlx v. 
Township of Maurice River, 191 A. 
464, 16 NJMisc 373 

67. N.Y —People ex rel. Rickey v 
Hunt, 271 N.Y.S. 842, 241 App.Div. 
261 . 

61 C.J. p 882 note 35. 

Bvldenoe held sufficient to support 
referee’s findings of fact and conclu¬ 
sions of law showing that an assess¬ 
ment was wrong—People ex rel 
Weinberg v. Byrne, 10 N.Y.S 2d 299, 
256 APP.Div. 1010. 

68. Svldenoe held sufficient to show 
assessed property was subject to tax¬ 
ation.—People ex rel Tobey v. Stiner, 
281 N.Y.S. 413, 245 App Div. 828- 
People ex rel Herzog v. Miller, 11 N 
Y S 2d 672, 170 Misc. 1063, affirmed 
15 N Y.S 2d 141, 258 App.Div. 724— 
61 C.J P 882 note 36 [a]. 

Prior occupancy by railroad at cross¬ 
ings 

In proceeding to review special 
franchise assessments against rail¬ 
road, liability of which to taxation 
turned on prior occupancy, evidence 
sustained determination that rail¬ 
road was not prior oocupant at cer¬ 
tain crossings but was insufficient to 
sustain determination that railroad 
was not prior occupant at another 
crossing—People ex rel. New York 
Cent R. Co. v Graves, 68 N.Y.S.24 
677, 271 App Div. 728, 

68. N.Y,—People v. Williams, 36 N. 

Y.S. 65, 90 Hun 601. 

61 CJ. P 882 note 37. 

70. N.Y.—People ex rel. Rose v.’la- 
cob*. $4 N YJS. 483, 106 App.Div. 
614, afprmed 77 N.B. 1196, 186 N.T.' 

. 648., 

61 C.J. P 882 note 38. 


71. Iowa—Woodbury County v. Tal¬ 
ley, 129 N.W 967, 153 Iowa 28. 

61 C.J p 882 note 39. 

72. NY—People ex rel. Wallington 
Apartments v. Miller, 41 N.E 2d 

445, 288 NY 81, 141 ALR 103G— 
People ex rel Beardsley v. Barber, 
43 N Y S 2d 588, 266 App Div. 371, 
affirmed 66 NE 2d 587, 293 N.Y. 706 
—Stevens v Near, 109 N.Y S 2d 
299, 202 Misc 324 

73. N Y —People ex rel Wallington 
Apartments v. Miller, 41 N E 2d 

446, 288 N.Y 31, 141 ALR 103G— 
People ex rel Beardsley v Barber, 
43 N.Y.S 2d 588, 266 App.Div. 371, 
affirmed 66 N E 2d 587, 293 NY. 
706. 

74. N Y.—People ex rel. Beardsley v. 
Barber, supra—Stevens v. Near, 
109 N.Y.S 2d 299, 202 Misc. 324. 

In other words, the presumption 
merely obviates any necessity on the 
part of the taxing authorities to go 
forward with proof of the correctness 
of the assessment.—People ex rel 
Wallington Apartments v. Miller, 41 
N E 2d 445, 288 N.Y. 31, 141 A.L.R. 
1036. 

75. NY—People ex rel. Wallington 
Apartments v Miller, supra—Peo¬ 
ple ex rel Beardsley v Barber, 43 
N Y.S 2d 588, 266 App Div. 371, af¬ 
firmed 56 NE.2d 687, 293 N.Y. 706 
—Stevens v. Near, 109 N.Y.S 2d 
299, 202 Misc. 824. 

76. N Y —People ex rel, Beardsley 
v. Barber, 43 N Y S 2d 588, 266 App 
Div. 371. affirmed 56 N.B.2d 587, 
298 N Y. 706. 

77. N.Y.—People ex rel. Beardsley 
v. Barber, supra. 

76. N.Y.—People ex rel. Brown V. 
O'Rourke, 52 NYS. 427, 81 App. 
Div. 583. 

61 C.J. p 882 note 41. 

76. N.J.—Long Dock Co. v. Strong, 
88 A. 1103, 84 N.J.Law 762. 

61 C.J. p 882 note 44. 
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Proof of overvaluation as raising 
presumption of inequality and dis¬ 
pensing with proof thereof see su¬ 
pra subdivision a of this section 

80. N.Y.—People ex rel. People's 
Trust Co v. Feitner, 64 N.Y.S 639, 
51 App Div. 178 

61 C.J. p 882 note 45. 

81. Bvldenoe held sufficient 

(1) In general —People ex rel 
Hagy v. Lewis, 20 N E.2d 386, 280 N 
Y. 184—Geer v. Marshall. 110 N.Y.S 
2d 649, 279 App Div. 966—People ex 
rel. Sixty North Pearl 6t. Corp v 
Kinnaw, 97 N Y S 2d 108, 277 App 
Div. 815—People ex rel Eisenstein v 
McGregor. 60 N.Y.S 2d 683. 270 App. 
Div 860—People ex rel H. C F Koch 
& Co v. Mills Co, 60 NYS.2d 174, 
270 App.Div 806—People ex rel. Met¬ 
ropolitan Life Ins. Co. v. Lilly, 59 N 
Y S.2d 1, 269 App Div. 1016—People 
ex rel. Conover v. Miller, 68 N.Y S.2d 
129, 269 App Div. 965—People ex rel. 
River House v Miller, 55 N.Y S 2d 
480, 269 App Div. 814—People ex rel. 
2028 Broadway v. Lilly, 65 N.Y S 2d 
477, 269 App Div. 816—People ex rel 
Irving Trust Co v. Mills, 53 N Y S 2d 
292, 269 App Div. 658, affirmed 66 N 
E.2d 327, 295 N.Y. 679—People ex rel 
Pink v. Mills, 63 N.Y„S.2d 252. 269 
App.Div. 660—People ex rel. Royal 
Bldg. Corp v. Miller, 63 N Y.S 2d 228, 
269 App.Div, 660—People ex rel. 
Broadamster Corp. v. Mills, 63 N.Y. 
S 2d 201, 269 App.Div 659—People 
ex rel Metropolitan Life Ins. Co v. 
Lilly, 52 N.Y S 2d 608, 268 App Div. 
1023—People ex rel. Paterno v. Lilly, 
51 NY.S.2d 929, 268 App.Div. 970- 
People ex rel. Cahen v. Miller, 51 N. 
Y.S,2d 782, 268 App.Div. 971—People 
ex rel. Mfrs. Trust Co. v. Lilly, 51 N 
Y.fl 2d 769, 288 App.Div. 969—People 
ex rel Fifteen Park Row C6rp. v. 
Lilly, 51 N.Y.8.2d 854, 268 App.Div. 
961—People ex rel. Hotel Tuscany v. 
Miller, 46 N.Y.S.2d 640, 267 App Div. 
886—People ex rel. Broadway-Atm 
Street Corp. t. Miller, 46 N.Y.0.2d 
793, 267 App.Div. 817—People ex rel. 
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erty, 82 capital stock, 83 and franchises. 84 The fact 
that real property on which there are buildings and , 
machinery is assessed more than other real prop¬ 
erty in the immediate neighborhood does not tend 
to show that it has been overvalued. 86 If an over¬ 
valuation would arise in the assessment of a special 
franchise if the net-earnings rule were applied, the 
relator must establish the factors necessary for the 
application of the rule. 86 Conversely, if the claim 


is made that the overvaluation of a special fran¬ 
chise results from the application of the net earn¬ 
ings rule, the relator must show that the circum¬ 
stances were such as to make the application of the 
rule improper. 87 Where the value of assessed real 
estate is in issue, the relator must make it con¬ 
clusively appear that the assessment does not repre¬ 
sent the fair value of the property assessed, 88 and 
evidence of the purchase price of the assessed prop- 


Four Park Avenue Corp v Lilly, 44 
NYS2d 802, 267 App Div. 102—-Peo¬ 
ple ex rel. Mfrs. Trust Co. v. Miller, 
44 NTS 2d 646, 266 App Dlv. 988- 
People ex rel. Park Summit Corp v. 
Miller, 42 N.T S.2d 235, 266 App Div. 
829—People ex rel. Bryant Park Bldg, 
v. Miller, 35 N T S 2d 903, 264 App 
Div. 912, affirmed 50 N E 2d 652, 291 
N Y 628—People ex rel 19 Rector 
St. Corp v. Miller, 31 N Y S 2d 410, 
263 App Dlv 800, affirmed 43 N E 2d 
92, 288 NY 709—People ex rel. Mor¬ 
gan v. Cucci, 28 N.Y S.2d 835. 262 
App Div 929—People ex rel Colson v 
Lewis. 15 N.YJS 2d 148, 258 App Div. 
826—People ex rel Willey v. Car¬ 
michael, 10 N Y S.2d 852, 256 App Div 
421—People ex rel Woollard v. Lew¬ 
is, 9 N Y S 2d 330, 266 App Div 872- 
People ex rel Reardon v. Byrne, 9 N. 

Y IS 2d 313, 256 App Div. 881—People 
ex rel Bingham Operating Corp v 
Eyrich. 61 N Y S 2d 679, affirmed 62 
N.Y S 2d 923, 270 App Div 1063, ap¬ 
peal denied 64 N Y S 2d 920, 271 App 
Div. 759—In re Malajo Realty Corp., 
00 N Y S 2d 15—People ex rel. Trus- 
co Bldg v Golder. 40 N.Y S 2d 512 
—61 C.J p 882 note 46 [a] 

(2) To show overvaluation.—Peo¬ 
ple ex rel Duden Duden, Inc, v Dev- 
< reux. 42 N Y S 2d 106, 266 App Dlv 
850—Application of Weinberg, 41 N 

Y S 2d 681, 266 App Div. 815—People 
ex rel Moon v. Duffy, 27 N Y S 2d 64. 
261 App Div 1116, appeal denied 30 
N Y S 2d 695, 262 App Div 978—Peo¬ 
ple ex rel Sheffield Farms Co. v 
Mills, 82 N Y S 2d 337—People ex rel 
Hotel St George Corp v. Lilly. 45 N 

Y S 2d 699. reversed 49 N Y S 2d 374, 
268 App Div 830, reversed 60 NK 2d 
30, 293 NY 898. 

(3) To show valuation so grossly 
excessive as to amount to construc¬ 
tive fraud on the taxpayer—People 
ex rel. Wangelin v St Louis Bridge 
Co, 191 NE. 300, 357 Ill. 245—People 
ex rel Wangelin v Wiggins Ferry 
Co., 191 NE 296, 357 Ill 173 

(4) To overcome presumption of 
assessment as to value—People ex 
rel. Moon v. Duify, 27 N.Y.8.2d 64, 
261 App Div. 1116, appeal denied 30 
N.Y.S.2d 695, 262 App.Div. 978—Peo¬ 
ple ex rel Hotel St, George Corp v. 
Lilly, 45 N.Y.S 2d 599, reversed 49 
N.Y.S 2d 874, 268 App.Div. 830, re¬ 
versed 60 NB.24 80, 293 N.Y. 898 

(5) To show absence of overvalua¬ 


tion—People ex rel North Broadway 
Realty Corp. v Stock, 61 N.Y S 2d 
766, 270 App Div 913 

(6) To sustain findings as to valu¬ 
ation—People ex rel Woollard v 
Fahrenkopf, 7 N Y S 2d 894, 255 App 
Div. 910, affirmed 21 N E.2d 194, 280 
NY. 683 

(7) To show values of specified 
sums for specified years —People ex 
rel. Emigrant Indus Sav Bank v 
Miller, 55 N Y S 2d 346, 269 App Div 
269—People ex rel Emigrant Indus 
Sav. Bank v Sexton. 45 NYS2d 818, 
267 App Div 812—People ex rel. Soco- 
ny-Vacuum Oil Co, 45 N Y S 2d 38. 
266 App Div 1059—People ex rel 
Forty-Second Street Bldg. Corp. v 
Miller, 22 NYS 2d 256. 174 Misc 812, 
affirmed 22 N Y S 2d 195, 259 App Div 
1051, reargument denied 22 N Y S 2d 
928, 260 App Div 810 

Hvidence held lnsuHcleat 

(1) To show overvaluation—Peo¬ 
ple ex rel. S C F Realty Corp v. 
Weise, 284 N.Y S 146, 246 App Div. 
775. affirmed 5 N E 2d 376, 272 NY. 
651—In re Melcroft Corp. 10 N Y S 
2d 27, 256 App Div 291—People ex 
rel Sheffield Farms Co. v. Mills, 82 
NYS 2d 337. 

(2) To sustain particular valua¬ 
tions—People ex reL Elliott Theatre 
Co v Miller. 39 N Y.S.2d 958, 265 
App Div 1047—61 C.J p 882 note 46 
b (l)-(3). 

(3) To permit determination as to 
proper valuation—People ex rel Mu¬ 
tual Life Ins Co of New York v. Mil¬ 
ler, 42 N Y S 2d 623, 266 App Div. 484 

(4) To overthrow the presumption 
of accuracy of assessment—People 
ex rel. Wallington Apartments v Mil¬ 
ler, 41 N E 2d 445. 288 N.Y 31, 141 
A L R. 1036, motion denied 43 NE 2d 
74, 288 N.Y. 672—People ex rel. Gen- 
ard Bldg. Corp v. Miller, 30 N.Y S 2d 
318, 262 App Div. 1084—People ex rel 
S C F. Realty Corp. v. Weise, 284 
NYS 146, 246 App Div. 775, affirmed 
5 NE 2d 376. 272 NY. 651—People ex 
rel. Hotel Astor v. Sexton, 287 NY.S 
746, 159 Misc. 280, affirmed 10 N.Y S 
2d 232, 256 App Div. 912, reargument 
denied 11 N.Y.S.2d 254, 256 App.Div. 
976. 

(5) To show there was no change 
in values from preceding year.—Peo¬ 
ple ex rel. Berkey v. Foley, 277 N.Y. 
S 646, 243 App Div. 787, appeal dis¬ 
missed ^98 N.B. 428, 268 N.Y. 609. 
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(6) To warrant reduction—Peo¬ 
ple ex rel North Broadway Realty 
Corp v. Stock. 61 N.Y S 2d 766, 270 
App Div 913—People ex rel New 
York Athletic Club v. Mills, 58 N.Y. 
S 2d 543, 269 App Dlv 996—People 
ex rel Gen&rd Bldg. Corp v. Miller, 
30 NY.S 2d 318, 262 App Div. 1034- 
People ex rel Connelly v. Weise, 25 
NYS 2d 883, 261 App Div. 980, rear¬ 
gument denied 27 N Y S 2d 475, 261 
App Div 1094—People ex rel Allied 
Owners Corp v Sexton, 13 N Y S.2d 
69, 257 App Div. 215, affirmed 24 N 
E 2d 498. 281 N Y 853—People ex rel 
Willey v Carmichael. 10 N YjS 2d 852. 
256 App Div 421—People ex rel 
Rickey v Hunt, 271 N.Y S. 842, 241 
App Div 261—People ex rel Ward v 
Sutton, 174 NYS 647, 186 App Div 
550 —People ex rel. Two Lakes Cor¬ 
poration v Mathews, 272 NY.S. 649. 
151 Misc 294 

82. N.J —Central R. Co of New Jer¬ 
sey v State Tax Department, 169 
A. 489, 112 N J Law 6. certiorari 
denied Central R Co of New Jer¬ 
sey v State Tax Commission, 55 
SCt. 79, 293 US 668, 79 L Ed 667 

61 C J p 882 note 47. 

83. N Y —People ex rel Fifth Ave 
Bldg Co. v. Williams, 91 NE 638, 
198 NY 238, 139 Am S R 809. 

61 C J. p 882 note 48. 

84. N Y.—People ex rel Queens 
County Water Co v Woodbury. 123 
NYS 599, 67 Misc 490, affirmed 
128 NYS 522, 143 App Div 618, 
affirmed 96 N E 1127, 202 N.Y 619. 

61 C J. p 882 note 49. 

85. NY —People ex rel Bronx Gas 
& Electric Co v Feitner, 58 N.Y S 
875, 27 Misc 371, reversed on oth¬ 
er grounds 69 N.Y.S. 327, 43 App 
Div. 198. 

86. N Y.—People ex rel. Queens 
County Water Co. v Woodbury, 123 
NYS 599, 67 Misc 490, affirmed 
128 NYS. 622, 143 App.Div. 618, 
affirmed 96 N.E 1127, 202 N.Y 619 

“Net earnings rule” as applied in de¬ 
termining valuation of corporate 
franchises see supra | 445. 

87. N.Y.—People ex rel Central 
Hudson Gas & Electric Co. v. State 
Tax Commission. 217 N.Y.S. 707, 
218 App.Div. 44, reheard 219 N.YJB 
445, 219 App.Div 227. 

88. N.Y.— People ex rel. Rickey v. 
Hunt, 271 N.Y.S* 842, 241 App Div. 
261. 
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erty while not conclusive is to be accorded substan¬ 
tial weight on the issue of “fair market value.” 8 * 

Deductions . Where the relator contends he is en¬ 
titled to a deduction for certain items in estimating 
the valuation of the property, he must prove by suffi¬ 
cient evidence his right to the particular deductions 
claimed, and the amount thereof. 90 

Inequality . On certiorari to review an assessment 
on the ground that the valuation is unequal, the 
evidence must be sufficient to show inequality with¬ 
in the terms of the statute. 91 Where the statutory 
ground is that the assessment must be made at a 
higher proportionate valuation than the assessment 
of other property on the same roll by the same offi¬ 
cers, it does not suffice to show that in a particular 
instance property on the same roll, and in immediate 
proximity, is assessed at a lower valuation, 92 but 
the relator must prove that he is injured by being 
subjected to the payment of more than his just 
proportion of the aggregate tax. 93 The relator need 
not show a comparison of all the property on the 
roll to ascertain the inequality, but only need make 
a comparison of the adjoining and surrounding 
property, 94 or other property used for the same 
purpose. 96 Thus, the evidence must be sufficient to 
show inequality of valuation of real property 96 gen¬ 
erally, railroad property generally, 97 or franchises. 98 

Affirmative defenses . The assessing officers, hav¬ 
ing the burden of proof, must approve affirmative 
defenses by sufficient evidence. 99 

§ 577. -Reference 

Under some statutes the court may appoint a referee 
to take evidence and report It to the court with findings 
of fact and conclusions of law. 


Under some statutes providing that, if, on the 
hearing, testimony is necessary, the court may take 
it or appoint a referee where an issue is raised, the 
court may appoint a referee to take such evidence 
as it may direct and to report it to the court with 
the findings of fact and conclusions of law. 1 On 
reference to take testimony in certiorari proceed¬ 
ings to review realty tax assessments on the ground 
of overvaluation and inequality, the referee should 
determine the market value of the property as of 
the date of the assessment, 2 and in appraising the 
value of land and buildings he pursues the correct 
theory when he considers evidence relating to the 
method of construction, depreciation, and reduction 
in rental, 3 as well as the effect of a financial de¬ 
pression affecting the present market value of the 
property. 4 Where the referee has before him evi¬ 
dence of the actual rental being paid, it is im¬ 
proper for him to accept opinion evidence as to 
the rental value of the property; 5 and his findings 
limited to such evidence will be against the weight 
of the evidence. 6 On the review of realty tax 
assessments on the ground of improper ratio of 
assessment to value, the referee may properly deter¬ 
mine the ratio of assessments to value generally m 
the taxing area by taking the total assessed value 
of the particular realty, pursuant to statute, and 
dividing such total valuation by the total actual 
value of the property in the taxing area as found 
by him; 7 and it is not improper for the referee in 
such case to refuse to give weight to bank sales, 
in order to determine the ratio of values to assess¬ 
ments generally, on the ground that such sales were 
made by a seller who not only desired but was com¬ 
pelled to sell 8 A referee appointed to hear, try. 


89. Evidence held sufficient 

To establish fair market value of 
relator's substantially vacant realty 
at specified figures—People ex rel 
83rd Hast End Corp. v. Miller, 37 NT 
S.2d 677, 265 App Div. 14. 

90. N’T—People ex rel. Third Ave 
B. Co. ▼. State Board of Tax 
Com'rs, 142 N.Y.S. 986, 157 App.Div. 
781, affirmed 106 NH. 325, 212 N.Y. 
472. 

61 C.J. p 883 note 55. 

91. N.Y.—People ex rel. Hagy v. 
Lewis, 20 N.R2d 386, 280 N.Y. 184. 

61 C.J. p 883 note 57. 

92. N.Y.—People ex rel. Warren v. 
Carter, 17 N.E. 222, 109 N.Y. 576. 

61 C.J. p 883 note 68. 

98. N.Y.—People ex rel. Warren v. 

Carter, supra. 

61 C.J. P 883 note 60. 

94 . N.Y.—People ▼. Badgley, 22 N. 
Y.S. 26, 67 Huh 65, reversed on oth¬ 


er grounds 33 NR 1076, 138 N.Y 
314. 

95. N.Y.—People v. Christie, 21 NE 
1024, 115 NY. 158. 

61 C J. p 883 note 62. 

96. N.Y.—People ex rel. S C. P 
Realty Corp. v. Welse, 284 N.Y S 
146, 246 App.Div. 775, affirmed 5 
NE.2d 376, 272 N.Y. 651. 

61 C.J. p 883 note 63. 

Evidence held sufficient 

N.Y.—People ex rel. Hagy v. Lewis, 
20 N.E.2d 386, 280 N.Y. 184. 

61 C.J. p 883 note 63 [a]. 

97. N.Y.—People ex rel. Lake Shore 
& M. S Ry. Co. v. Fizell, 166 N.Y.S. 
553. 

61 C.J. p 888 note 64. 

96. N.Y.—People ex rel. Queens Bor¬ 
ough Gas A Electric Co v. Wood¬ 
bury, 128 N.Y.S. 592, 67 Misc. 481. 

61 C.J. p 883 note 65. 

99 . N.Y.—People ex rel. Rochester 
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Telephone Co v. State Board of 
Tax Com'rs, 134 N.Y.S. 987. 

61 C.J. p 883 note 67. 

1. NJ—-Childs v Howland, 4 A. 430, 
48 N J Law 425 

61 C.J p 883 note 70 

2. N.Y.—People ex rel. Amalgamat¬ 
ed Properties v. Sutton, 8 N.E.2d 

871, 274 N.Y. 309. 

3. N.Y.—People ex rel Amalgamat¬ 
ed Properties v. Sutton, supra. 

A N.Y.—People ex rel. Amalgamat¬ 
ed Properties v. Sutton, supra. 

5. N.Y.—People ex rel Luce v. Lew¬ 
is, 15 N.Y.S 2d 180, 257 App.Div. 
724. 

6. N.Y.—People ex rel. Luce v. Lew¬ 
is, supra. 

7. NY.—People ex rel. Woollard v. 
Lewis, 9 N.Y.S.2d 830, 256 App.DlV. 

872. 

8. N.Y.—People ex rel. Woollard v. 
Lewis, supra. 
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and determine the issues raised by a writ of cer¬ 
tiorari and return, relating to a special franchise 
assessment, may properly determine whether a 
further return to the writ should be made and 
whether evidence is necessary for a trial and dis¬ 
position of the issues presented. 9 

The refusal of the petitioner to answer certain 
questions propounded by the assessors on examina¬ 
tion on grievance day does not prevent a reference 
where the assessors* denial of relief was not based 
on such refusal. 10 Appointment of a referee by 
the court under the statute does not mean that any 
one justice retains jurisdiction over the proceedings 
by the mere granting of the writ. 11 

Report of referee. The provision of the statutes 
that the referee's report shall constitute a part of 
the proceedings on which the determination of the 
court shall be made does not make the referee’s 
findings conclusive on the court. 12 Such findings 
being informative only 13 the court may, ordinarily, 
adopt the referee’s findings and conclusions, or 
disregard them, in whole or in part, and draw its 
own conclusions and findings. 14 Where, however, 
the evidence fails to overcome the presumption in 
favor of the assessment by assessing officers, an 
order confirming a report of the referee reducing 
the assessment is erroneous. 15 On the other hand, 
where the taxpayer has made out a prima facie case 
and sustained his burden of proof by a fair pre¬ 
ponderance of the evidence which the referee finds 
to be credible, and the taxing authorities offer no 
proof, it is erroneous for the court to refuse to 
confirm the referee’s report in favor of the tax¬ 
payer. 16 Under statutes authorizing the appoint¬ 
ment of a referee to take evidence and to hear, try, 


and determine questions in certiorari to review spe¬ 
cial franchise tax assessments, and to make “his 
findings and determinations,” the quoted words con¬ 
template something more than the reasons set forth 
m an opinion to sustain a decision about to be 
made. 17 Failure of the referee to reconcile widely 
divergent evidence with respect to official view¬ 
points on the ratio of assessed value to full value 
has been held to preclude conclusions of the court 
with respect to a specified ratio and to require a 
reversal of orders based on such conclusions, with 
orders that new hearings be had before a referee 
designated by the appellate court, and directed to 
report to such court. 18 

The referee’s failure to follow the proper depre¬ 
ciation theory in proceedings to set aside a railroad 
company’s tax assessment does not preclude affirm¬ 
ance of his report unless evidence discloses actual 
prejudice to the railroad company because of such 
failure. 19 Where the findings of the referee are 
adopted by the court, they become the determination 
of the court 20 Findings of fact and conclusions 
of law, contained in the record, and said to have 
been made by the referee, cannot be accepted as 
his when they are not signed or initialed by him. 21 

§ 578. - Determination and Disposition 

of Cause 

The policy of the court on review by certiorari is 
not to interfere with the determination of the assessing 
officers unless their action is clearly erroneous. 

Since, as discussed supra § 576 a, the burden of 
proving that the assessment is erroneous is on the 
relator, the policy of the court is not to interfere 
with the determination of the assessing officers un¬ 
less their action is clearly erroneous, 22 or unless it 


9 . N.Yw—People ex rel New York 
Tel. Co. v Browne, 80 N Y.S 2d 
416, 274 App Div. 835, appeal de¬ 
nied 82 N Y.S 2d 886, 274 App Div 
856. 

10. NY—People v. Platt, 36 NY.S. 
531, 92 Hun 349, appeal dismissed 
46 NE 1150. 151 NY 664. 

11. NY—People ex rel. City of 
New York v Every, 248 NYS. 92, 
231 App.Div. 576. 

61 C.J. p 884 note 73. 

18. N.Y.—People ex rel Manlius 
School v. Adams, 256 NYS. 176, 
143 Misc. 459. 

61 C.J. p 884 note 78. 

Sufficiency of evidence to support 
findings of referee for reduction 
of assessments see supra } 576 c. 

13 . N.Y.—Stevens v. Near, 109 N.Y. 
8.2d 299, 202 Mlsc. 324. 

14* N.Y.—Stevens v. Near, supra. 

61 C.J. p 884 note 79. 


On motion to oonflrm referee's re¬ 
port it has been saJd that the court 
may dismiss the proceeding with re¬ 
spect to property concerning which 
there is an insufficiency of proof, 
take further evidence, or send the 
matter back to the referee to take 
such further evidence as might be 
necessary to confirm the report in 
the manner as modified by the court 
—People ex rel. City of New York v. 
Barker, 17 N.Y.S.2d 805. 

15. N.Y.—People ex rel. Wellington 
Apartments v. Miller, 30 N.Y.S.2d 
931, 263 App Div. 733, resettled 31 
N.Y.S.2d 748, 263 App.Div. 843, af¬ 
firmed 41 N E 2d 445. 288 NY 31. 
141 A.L.R. 1036, motion denied 43 
N.E.2d 74, 288 N.Y. 672. 

16. N.Y.—People ex rel. Nichols v. 
Miller, 7 N Y.S.2d 588, 255 App.Div. 
373, affirmed 21 N.E.2d 202, 280 N. 
Y. 696. 


17. N Y —People ex rel Central New 
England Ry Co v State Tax Com¬ 
mission. 26 NYS 2d 425, 261 App 
Div. 416. 

18. NY —People ex rel. Ten Broeck 
Apartments Corp v. Kinnaw, 97 N. 
Y S 2d 511, 276 App Div 722. 

19. NY.—People ex rel Lake Shore 
& M. S Ry Co v. Fizell, 166 N.Y. 
S. 553. 

20 . N Y.—People v Ouderkirk, 105 
NYS. 134, 120 App Div. 650. 

31. N Y —People ex rel. Central New 
England Ry. Co. v State Tax Com¬ 
mission, 26 N.Y.S.2d 425, 261 App. 
Div. 416. 

88. N. J —Town of Kearny v. Divi¬ 
sion of Tax Appeals, 61 A.2d 208, 
137 N.J.Law 634, affirmed 64 A 2d 
67, 1 N.J. 409—State v. State Board 
of Tax Appeals, 45 A 2d 699, 134 
NJ.Law 84, affirmed 52 A.2d 652, 
case one, 135 N.J.Law 461 and 52 
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dearly appears that injustice has been done the 
relator, 23 and that the assessment does not repre¬ 
sent the fair value of the property assessed. 24 Un¬ 
der statutes expressly authorizing reversal or af¬ 
firmance of the assessment in whole or in part 
the assessment by some officers may be affirmed and 
that of others reversed; 26 but the court will not 
disturb the assessment made, in the absence of 
palpable error, 26 or, as otherwise stated, unless the 
evidence is persuasive that the determination under 
review is erroneous. 27 Under statutes providing for 
inequality as a ground for review by writ of cer¬ 
tiorari the court will not interfere with the assess¬ 
ment on the ground of inequality where petitioner 
is assessed for no more than is properly due ; 28 and, 
where the presumption in favor of the correctness 
of assessments is not overcome and they are not 
erroneous by reason of overvaluation, the assess¬ 
ments should be confirmed as made. 29 Since cer¬ 
tiorari under such statutes is a special proceeding, 
as considered supra § 567, the court’s determination 
should be by final order, and not by judgment as 
in civil actions generally. 30 A decision by the court 
that testimony is necessary does not preclude it 
from determining that the tax is illegal on the face 
of the return. 31 In the absence of statute prescrib¬ 
ing a definite rule for valuing special franchises, 
the determination of the court extends only to an 
inquiry whether the assessors adopted a proper rule 


in the particular case and correctly applied it to the 
facts, and it cannot lay down an exclusive rule 
applicable to all cases. 32 

Determination on pleadings While the case can- 
hot be disposed of on the pleadings where an is¬ 
sue i 9 raised, 33 where the return admits the alle¬ 
gations of the petition, there is no necessity for 
taking evidence on a trial de novo, as considered 
supra § 575, so that determination may be made on 
the pleadings. 34 So also where the assessors admit 
on their return that an assessment is erroneous 
or unequal the case may be determined without 
trial. 36 On the relator’s failure to compel a fur¬ 
ther return where the return filed is defective for 
failure to disclose all the evidence, the review must 
be determined on the return submitted. 36 

Correction of assessment . Special statutes pro¬ 
viding for a trial de novo, considered supra § 575, 
do not contemplate a mere affirmance or reversal 
of the whole assessment as under the common-law 
certiorari. 37 However, the court on certiorari, un¬ 
der some statutes, to review corporate franchise tax 
assessments cannot correct them after the time pro¬ 
vided by statute for the taxpayer to seek revision 
has passed. 38 Under statutes so providing, in a 
proper case the court may correct the assessment 89 
by ordering a correction of the assessment on the 
rolls, 40 by reducing it on the ground of overvalua¬ 
tion 41 or of inequality in the assessment of other 


A.2d 852, case two, 135 N.J.Law 
482—Delaware, L. & W. R. Co. v. 
City of Hoboken, 85 A.2d 200, 16 
N.J Super 543, reversed on other 
grounds 91 A 2d 739, 10 N.J. 418. 
61 C.J. p 884 note 83. 

Decision of state board of tax com¬ 
missioners 

N Y.—People ex rel. Wittich v. 
Browne, 60 NT.S.2d 67, 270 App. 
Dlv. 774, affirmed 70 N E 2d 540, 
296 NY. 720—People ex rel. Free¬ 
born & Co v. Graves, 14 N.Y.S.2d 
4, 267 App.Div. 687—People ex rel. 
Public Fuel Service v. Graves, 291 
NYS 196, 249 App.Div. 671, af¬ 
firmed 10 N.E 2d 518, 274 N.Y. 498. 
61 ChJ. p 884 note 83 [b]. 

S3. NY—People ex rel. Rickey v. 
Hunt, 271 N.Y.S. 842, 241 App.Div. 
261. 

S*. N.Y.—People ex rel. Rickey ,v. 
Hunt, supra. 

ML N.J —(State v. State Board of 
Tax Appeals, 45 A 2d 599, 134 NX 
Law 34, affirmed 52 A 2d 852, case 
one, 186 N.J.Law 481 and 62 Aid 
852, case two, 136 N J Law 482. 

N.J.—State v. state Board of 
Tax Appeal supra. 

27. N:J.—Tdwn of Kearny v. Divi¬ 
sion of Ton Appeals, 61 A 2d 208, 


137 N.J.Law 634, affirmed 64 A.2d 
67, 1 N.J. 409—State v. State Board 
of Tax Appeals. 45 A 2d 599, 134 
N.J.Law 34, affirmed 62 A 2d 852, 
case one, 135 N.J.Law 481 and 52 
A 2d 852, case two, 135 N.J Law 
482. 

28. N.Y —People ex rel. Suburban 
Inv Co v. Miller, 131 NYS 868, 73 
Misc. 214—People v. Moore, 11 N. 
Y.St. 869. 

28. N.Y.—People ex rel. Newtpwn 
Equities v. Miller, 49 N Y.S 2d 93, 
268 APP.Dlv 792—People ex rel. 
Walling-ton Apartments v. Miller, 
31 N.Y S 2d 748, 263 App.Div. 843, 
affirmed 41 NE 2d 445, 288 N.Y. 31, 
141 AL R. 1036, motion denied 43 
N.E 2d 74, 288 N.Y. 672. 

30. N.Y.—People ex rel. Rochester, 
S. & E R. Co v. Moroney, 120 N.E. 
149, 224 N.Y. 114. 

61 C.J. p 885 note 87. 

31., N.Y.—People v. Feitner, 87 N. 
Y.a 804, 92 APP.Div. 618. 

32. tf.Y.—People ex rel. Jamaica 
Water Supply Co. v. State Board 
Of Tax Corners, 89 N.E. 681, 196 
p.r. M. 

33. N.Y.—People v. Feitner, 101 N, 
Y.S. 1021, 116 App.Div. 452. 
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34. N.Y.—People v. O'Dell, 114 N.Y 
S. 199, 129 AppDiv. 476. 

61 C.J. p 885 note 96. 

33. N.Y —Delaware, L. & W. R. Co 
v. Board of Sup'rs of Erie County, 
22 N Y S 2d 788. 260 APP Dlv. 382 

36. N.Y.—People ex rel Freeborn & 
Co. v Graves, 14 N.Y 6 2d 4, 257 
App Dlv. 687. 

37. N.J.—State v. State Board of 
Tax Appeals. 46 A 2d 599. 134 NJ 
Law 34, affirmed 52 A 2d 852, case 
one, 135 N J.Law 481, and 52 A 2d 
852, case two, 135 N.J.Law 482 

61 C.J. p 886 note 98. 

38. N.Y.—People ex rel. Internation¬ 
al Salt Co. v. Graves, 196 NE 6, 
267 N.Y. 149. 

39. NY.—Delaware, L. A W. R. Co 
v Board of Sup'rs of Erie ^ounty, 
22 NYS 2d 788, 260 App.DiV. 882 

61 C J. p 885 note 1. 

40. NY—Delaware, L. A W. R. Co 
v. Board of Sup'rs of Erie County, 
supra. 

41. N.Y.—Delaware, L. & W. R. Co. 
v. Board of Sup’rs of Erie .Coupty, 
supra 

Stipulation 

Under statute the taxpayer and 

the assessing officers have authority 

to stipulate that the valuation' in 
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property ©n the same roll by the same officer. 41 
Where the question 6i valuation is raised and the 
matter is in doubt, the function of the court is to 
determine de novo the value of the property. 4 * 
Where the uncontradicted proof adduced on behalf 
of the taxpayer is sufficient to overcome the pre¬ 
sumption of correctness of an assessment of realty 
and to show that there has been an overvaluation 
the precise amount thereof should be determined, 44 
and where overvaluation is shown the assessment 
on which it is based may be reduced. 46 So also, 
where the return fails to state the modus operandi 
in arriving at the valuation of a special franchise, 
the court is justified in proceeding to a revaluation 
of the franchise. 46 Where warranted, the court 
may reduce the valuation of the property under stat¬ 
utory direction. 47 Where only the total assessment 
is reviewable, as considered supra § 575, it is error 
to reduce an assessment merely because the land or 
buildings are overvalued unless the total assess¬ 
ment of land and buildings is excessive. 48 In the 
absence of prejudice to the taxpayer, the mere fact 
that a taxpayer's property is overvalued does not 
of itself justify reduction of the assessment; 49 nor 
is a reduction warranted merely because the prop¬ 
erty is not rented, 60 or because the assessed prop¬ 


erty is a bank building which can only be used for 
banking purposes. 61 The duty of the court to cor¬ 
rect the assessment exists only when, the assessors 
have not rightly decided on the facts before them. 62 
An order reducing an assessment below the amount 
indicated by all of the evidence in the case is im¬ 
proper. 63 

The court may not reduce the valuation below that 
sworn to by the relator, 64 and with respect to an 
assessment for a designated year may not reduce 
the valuation below that claimed by the taxpayer for 
that year. 66 An assessment will not be reduced in 
an amount greater than that demanded of the as¬ 
sessors. 66 

Increasing assessment . On a hearing de novo, the 
court may not increase the valuation, 67 at least with¬ 
out proper notice. 68 Where each assessment is in¬ 
dependent, the court may not increase the assess¬ 
ment of one parcel of land although the total assess¬ 
ment is not increased. 69 

Ordering reassessment . Under some statutes 
where it appears that an assessment is erroneous 
or unequal the court may order a reassessment; 60 
and, where the assessment is merely erroneous and 
not illegal, the court should order a reassessment 


question be reduced.—Delaware, L. & 
W R Co v Board of Sup’ro of Erie 
County, supra. 

42. N.Y.—People ex rel. Hagy v. 
Lewis. 20 N E 2d 386, 280 N.Y. 184 

61 C J p 885 note 3. 

43. NY —People ex rel Downey v 
Mills, 47 NYS2d 171, 183 Misc 
60—People ex rei Ryder v Wood- 
worth, 36 N.Y S.2d 786, 178 Misc. 
921 

61 C.J. p 886 note 4. 

44. NY -—People ex rel. 42nd Street 
Bid* Corp v. Miller, 12 N Y.S 2d 
10, 257 App.Div. 831. 

43. NY —Application of Tibbits, 280 
N.Y®. 896, 246 App Div. 796—In 
re Goodrich Sllvertown, 280 N.Y.S. 
810, 246 App Div. 796. 

Harnla* capacity and lnoome as 
whole disregarded 
Where town assessors assess rail¬ 
road's property within the town for 
purpose of taxation by taking the 
value of the property at its replace¬ 
ment oost less depreciation at times 
when railroad's income had dropped 
off to a great extent and without 
considering items going to make up 
value, such as earning capacity of 
railroad, and Income derived frotn Its 
system as a whole, resulting in an 
assessment which was exoessive and 
erroneous, the assessment was re¬ 
duced to make it reflect the disre- 
ggrfled elements.—People ex rel. Le¬ 
high Valley Ry. Co. v. Harris. 6 N. 
Y.S.2d 794, 168 Misc. 685, afllrmed 12 


N.Y.S.2d 1011, 267 App Div. 912, af¬ 
firmed 24 N E 2d 476, 281 N.Y. 786 

46. NY —People ex rel. Hudson & 
M. R. Co. v State Board of Tax 
Com’rs, 125 NYS 895, 69 Misc 
1—People ex rel. Niagara Falls Hy¬ 
draulic Power & Mfg Co v State 
Board of Tax Com'rs, 119 N Y.S. 
925, 65 Misc. 213, affirmed 124 N Y. 
S. 1125, 140 App Div 881, affirmed 
95 NE 754, 202 N Y 426 

47. N J —Manistee Iron Works Co. 
v. Raritan Tp, 170 A. 39, 12 N.J 
Misc 143. 

61 C J. p 885 note 7. 

48. N.Y.—People v. Cantor, 223 N Y 
S 64, 221 App Div. 193. 

61 C J p 885 note 9. 

Reception of testimony as to separate 
values 

Fact that testimony was necessari¬ 
ly received as to the separate values 
of the land and the improvements 
did not alter the text rule—People 
ex rel. Hotel St George Corp. v Lilly, 
45 N.Y S.2d 599, reversed 49 N.Y S 2d 
374, 268 App.Div. 830, reversed 60 
N.R2d 80, 293 N.Y. 898. 

48. N,Y.—People ex rel. Rickey v. 
Hunt, 271 N.Y.®. 842, 241 App,Div. 
261. 

5a N.Y.—People ex rel. Rickey v 
Hunt, supra. 

8JL. N.Y.—People ex rel. Rickey v. 
Hunt, supra. 

5ft. N.Y—People v. Feitner, 58 N.Y. 
IS. 875, 27 Misc. 371, reversed on 
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other grounds 59 NY.S 327, 43 
App Div. 198. 

53. N.Y.—People ex rel Hilton v. 
Lewis, 14 NYS 2d 725, 268 App 
Div. 762 

54. N Y.—People ex rel. New York 
Stock Exchange Bldg. Co. v. Can¬ 
tor, 223 N.Y S 64, 221 App Div 
193, affirmed 162 N.E. 514, 248 N.Y 
533. 

61 C J. p 886 note 11. 

55. N.Y.—People ex rel. Heighlar 

Realty Corp v. Miller, 61 N Y S 2d 
925, 268 App Div. 968 

58. N.Y.—City of New York v. Ev¬ 

ery. 283 N.Y S. 661, 245 App Div. 
409 

57. N.Y —People ex rel. George 

Kemp Real Estate Co v. O’Donnel, 
91 NE 276, 198 NY. 48. 

61 C J p 886 note 12. 

58. N Y.—People ex rel George 

Kemp Real Estate Co. v. O'Donnel, 
supra. 

59. N.Y.—People ex rel. City of New 
York v. Keeler, 143 NE. 311, 237 
NY 332. 

60. NY.—Delaware, I* 8b W. R. Co. 
v Board of Sup’rs of Erie County, 
22 N.Y.S 2d 788. 260 App.Div 382. 

Admission of erroneous or unequal 
assessment 

Where assessors admit that the as¬ 
sessment is erroneous or unequal, 
the court may order a reassessment 
—Delaware, L. ft W. R. Co v. Board 
of Sup'rs of Erie County, supra. 
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rather than strike the assessment from the roll* 1 
Where a reassessment is ordered, it is a final or¬ 
der, 62 so that a review of the reassessment must be 
by new proceedings and not under the original 
writ. 68 

Striking assessment from roll. Where the assess¬ 
ment is illegal, the court, under express statutory 
direction, may and must strike the assessment from 
the roll, 64 but the court may not strike where the 
assessment is not illegal, 66 but merely erroneous. 66 

Repayment of excessive taxes . An order requir¬ 
ing the assessors to enter into a stipulation for a 
return of excess taxes is unauthorized where the 
statute provides a different method for repayment. 67 

Quashal of record. Where it appears on the face 
of the record that the county board of equalization 
in making an assessment acted in excess of its ju¬ 
risdiction, as conferred by statute, the court, on re¬ 
view of such assessment by certiorari, may quash 
the record. 68 

§ 579. -Appeal 

Only a party to the certiorari proceedings la entitled 
to appeal from a Judgment entered in such proceedings. 

Only a party to certiorari proceedings brought 
to review tax assessments is entitled to appeal from 
the judgment in such proceedings. 66 Under stat¬ 
utes providing for review of tax assessments by 
certiorari, an appeal may, by express provision, be 
taken by either party from an order, judgment, or 
determination as from an order. 70 

Decisions reviewable. Under the rule requiring 
judgments to be final in order to be appealable, 


discussed in Certiorari § 186 c, a judgment is final 
where no further action is to be taken by the court 
and costs are awarded. 71 While under special stat¬ 
utes the determination of the court should be by 
final order and not by judgment, as considered supra 
§ 578, an appeal will not be dismissed by reason of 
a recital in the notice of appeal that the appeal is 
from a judgment. 72 

Time . Where special statutes provide that an 
appeal may be taken as from an order, the appeal 
must be taken within the time required in case of 
an order, 73 and, under provisions relating to the 
time when the party entering the order must ap¬ 
peal, the statutory time limitation starts to run 
when the party himself or his attorney has actually 
entered the order appealed from in the proper 
office, 74 and not from the date on which a copy of 
the final order is served on opposing counsel. 76 A 
relator, who fails to take an appeal within the time 
provided, cannot invoke a statute providing for an 
extension of time for cross appeal in certain cases. 76 

Preservation and reservation of grounds for re¬ 
view. In accordance with general rules questions 
and objections not raised before the assessors 77 or 
in the certiorari proceedings 78 will not be considered 
on appeal. Moreover, under special statutes provid¬ 
ing for the appointment of referees in certain cases, 
as discussed supra § 577, the theory and pleadings on 
which the proceedings were tried and submitted and 
decided by the referee must be adhered to on ap¬ 
peal. 76 

Scope and extent of review . Constitutional and 
statutory provisions may, in particular instances, 


61. NY.—People v. Barker, 40 N.E. 
996, 146 NY 304 

61 C.J. p 886 note 16. 

62. NY—People v. Wells, 84 N.T. 
S 277, 87 App Div 284. 

63. N.T.—People v. Wells, supra 

64. N.Y.—People v. Wells, 74 N.E. 
878, 182 NY. 314. 

61 C J. p 886 note 19. 

65. N.Y.—People v. New York Tax, 
etc., Com’rs, 91 N Y. 593. 

66 . NY—In re New York, O. 4b W. 
Ry. Co, 140 N.Yfl. 678, 155 App. 
Div. 866 

61 C.J. p 886 note 21. 

67. N.Y.—People v. Coleman, 1 N. 
Y.S. 551, 48 Hun 620 

61 C.J. p 886 note 22 
Refunding of taxes paid see infra If 
631—633. 

68 . Mo.—State ex rel. Davis v. Wal¬ 
den, 60 S.W.2d 24, 332 Mo. 680. 

6Bl Miss.—Illinois Cent. R. Co. v. 
Miller, 106 So. 635, 141 Miss. 213. 


State tax commission 

A state tax commission before 
whom property is sought to be back- 
assessed is not a party to the litiga¬ 
tion and is not entitled to an appeal 
—Illinois Cent. R Co. v. Miller, su¬ 
pra. 

70. N.Y.—People v. New York Tax 
Com’rs, 39 N.E. 385, 144 N.Y. 483. 

61 C.J. p 886 note 25. 

71. Miss.—Illinois Cent R. Co. v. 
Miller, 106 So. 635, 141 Miss. 213. 

72. N.Y.—People ex rel. Rochester, 
S. 4b EL R. Co. v Moroney, 120 N.E. 
149, 224 N.Y. 114. 

73. N.Y.—People v. Keator, 8 N.E. 
903, 101 N.Y. 610, 3 How.Pr., N.S., 
210 . 

74. N.Y.—People ex rel. Manhattan 
Storage 4b Warehouse Co. v. Lilly, 
86 N.E.2d 747, 299 N.Y. 281—Peo¬ 
ple ex rel. Textile Realty Corp. v. 
Chambers, 78 N.Y.S.2d 687, 191 
Misc. 288. 


Automatio entry’ 

Under the practice whereby orders 
signed by the judge are “automatical¬ 
ly” sent to the county clerk’s office 
for entry and filing, such entry and 
filing start the time for appeal run¬ 
ning.—People ex rel. Manhattan 
Storage 4b Warehouse Co. v. Lilly, 86 
N.E 2d 747, 299 N.Y. 281^-People ex 
rel. Textile Realty Corp. v. Cham¬ 
bers, 78 N.Y.S.2d 687, 191 Misc. 288 

75. N.Y.—People ex rel. Textile 
Realty Corp. v. Chambers, supra. 
70. N.Y —People ex rel. Textile 
Realty Corp. V. Chambers, supra. 

77. N.Y.—People ex rel. Union Bag 
A Paper Corporation v. Knapp, 207 
N.Y.S. 673, 212 App.Div. 221. 

61 C.J. p 887 note 36. 

78. N.Y.—People v. Campbell, 84 N. 
B. 753, 189 N.Y. 68. 

61 C.J. P 887 note 87. 

79. N.Y.—People ex rel. Lockwood 
v. Miller, 86 N.E.2d 665, 286 N.T. 
466. 
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determine the scope and extent of review on appeal 
from certiorari to review tax assessments. 80 In the 
absence of express restrictions on the power of an 
intermediate appellate court to review orders of 
a trial court in certiorari proceedings to review 
tax assessments, such appellate court has general 
power to review findings of fact made by the 
trial court. 81 Generally, the appellate court on 
reviewing a judgment will not review findings 
of fact based on competent evidence 82 dealing with 
the valuation of the property 83 or the inequality of 
the assessment. 84 Conclusions of the trial court 
which are not disturbed on the relator's appeal to 
an intermediate appellate court will not be disturbed 
on appeal therefrom. 86 Where the court deems 
the appointment of a referee necessary to take testi¬ 
mony on a trial de novo, the appellate court will not 
interfere with the exercise of such discretion. 86 
General rules governing presumptions are applicable 


on the review of judgments in certiorari proceed¬ 
ings to review tax assessments. 87 

Determination and disposition of cause. An order 
entered in certiorari proceedings to review tax 
assessments will be affirmed when sustained by the 
record. 88 So, an order sustaining the assessment 
will be affirmed where the relator has failed to show 
error in the method or result of the assessment. 89 
Also, an order sustained, by evidence, reducing an 
assessment will be affirmed. 90 Where a proper case 
is presented, an appellate court may modify the or¬ 
der of the trial court and affirm such order as 
modified. 91 An order of the trial court will be 
reversed where prejudicial error was committed 92 
and the matter remitted to the trial court for a new 
hearing 93 The matter may also be remitted to 
the trial court on which to take testimony and to 
determine particular questions of fact, 94 and on a 
referee's failure to comply with the requirements of 


80. NT—People v Hart, 111 NE 
56. 216 NY 513—People v Bark¬ 
er. 49 NE 884, 165 NY. 322—Peo¬ 
ple v Barker, 46 NE. 875, 152 N.Y 
417 

61 C.J p 887 note 35 

81. N Y —People ex rel MacCracken 
v Miller, 50 N E 2d 642, 291 NY. 
55. 

82. N Y —People ex rel Amalgamat¬ 
ed Properties v Sutton, 8 N E 2d 
871, 274 NY 309 

61 C J p 887 note 38 

83. N Y —People ex rel Amalgamat¬ 
ed Properties v Sutton, 8 N E 2d 
871, 274 NY 309 

61 C J p 887 note 39 

84. NY.—People v Christie, 21 NE 
1024, 115 NY 158 

61 C J p 887 note 40 

85. N Y —People ex rel Postal Tel¬ 
egraph-Cable Co v State Board 
of Tax Conors, 120 NE 192, 224 N 
Y 167, rehearing denied 121 N E 
885, 224 N.Y. 601. 

86. N.Y.—People ex rel. Van Alstine 
v Dziamba, 63 N Y S 2d 62, 270 
AppDlv 1056—People v. Garmon, 
71 N.Y.S. 826, 63 AppDlv 630 

87. Wis.—State v. County Board of 
iSup’rs of Sheboygan County, 216 
N.W. 144, 194 Wis. 456. 

Performance of duty by looal officers 
In the absence of a trial court or¬ 
der staying collection of tax, the ap¬ 
pellate court must assume that local 
officers performed their official duty 
and collected tax.—State v. County 
Board of Sup'rs of Sheboygan Coun¬ 
ty, supra. 

88. N.Y.—People ex rel. Dunwoodie 
Golf Club Land Co. v. McGregor, 
61 N.Y.S.2d 648, 268 App.Div. 998, 
affirmed 64 NB.2d 713, 296 N.Y. 
646. 

84 C.J.S.—78 


89. N Y —People ex rel Duden Du- 
den, Inc, v Bowers, 56 NE 2d 116, 
292 N.Y 704 

61 C J p 886 note 27. 

96. N Y —People ex rel Hearn De¬ 
partment Stores v. Miller, 61 N E. 
2d 745, 294 N Y 745—People ex rel. 
Chase Nat Bank v Bankson, 40 N 
E 2d 662, 287 NY 793—People ex 
rel Mason v. Miller, 35 NE.2d 602, 
285 NY 833—People ex rel Syra¬ 
cuse Trust Co v. Matt, 28 N E 2d 
394, 283 NY. 241—People ex rel 
Hilton v. Fahrenkopf, 17 N E 2d 
765, 279 N.Y. 49—People ex rel 
Cenwest Corp v. Miller, 54 N.Y.S 
2d 197, 269 App Div. 735, affirmed 
64 N E 2d 287, 295 NY. 586—Peo¬ 
ple ex rel Hall Court v. Commis¬ 
sioner of Assessment of City of 
Troy, 40 N.Y S 2d 11, 266 App Div. 
699—People ex rel. National Ac¬ 
cessories Stores v. Golder, 31 N 
Y.S 2d 320, 263 App Div 796, af¬ 
firmed 41 N E 2d 925, 288 N.Y. 510 
—People ex rel. Hamlin v. Lewis, 
283 NYS 459, 246 App Div. 655. 

91. N.Y.—People ex rel. New York 
Cent. R Co. v. State Tax Commis¬ 
sion, 54 N.E.2d 332, 292 N.Y. 130, 
motion denied 56 N.E 2d 122, 292 
N.Y. 717—People ex rel. 68 Corp. v. 
Miller, 36 N.Y.S 2d 388, 264 App. 
Div. 904, 265 App.Div. 869. 

JLffinnaaoe after modification reduc¬ 
ing assessment 

NY.—People ex rel. 812 Park Ave. 
Corp v. Lilly, 58 N.YS 2d 128, 269 
App.Div. 966, affirmed 68 N E 2d 
874, 296 N.Y. 581—People ex rel 

; 1150 Park Ave Corp. v. Lilly, 61 

N.Y.’S.2d 175, 268 App.Div. 370- 
People ex rel. 13 East Sixty-Ninth 
Street Corp. v. Miller, 46 N.Y.S 2d 
468, 267 App.Div. 864—People ex 
rel. Broadway-Ann Street Corp. v. 

1153 


Miller. 46 NTS 2d 793, 267 App 
Div 812—People ex rel Governor 
Clinton Co v Miller. 31 N Y S 2d 
511, 263 App Div 810, affirmed 42 
N.E. 2d 27, 288 NY. 582—People 
ex rel Chemical Bank & Trust Co 
v Miller, 35 NY.S.2d 702, 264 App 
Div. 909, affirmed 50 N E 2d 646, 
291 N.Y 507. 

92. NY —People ex rel Schlechter 
v. Lilly, 44 N Y S 2d 732, 267 App 
Div 106—People ex rel Four Park 
Avenue Corp v Lilly, 37 NTS 2d 
733, 265 App Div 68, appeal denied 
39 N Y S 2d 348, 265 App Div. 854. 

93. N.Y —People ex rel. Schlechter 
v Lilly, 44 N.Y S 2d 732. 267 App 
Div. 106—People ex rel Four Park 
Avenue Corp. v Lilly, 37 N Y S 2d 
733, 265 AppDlv 68. appeal denied 
39 N Y S 2d 348, 265 App Div 854 

Stipulation as to evidence 

Where new hearing was granted in 
proceeding to determine value of 
realty for tax purposes, the parties 
could stipulate that the competent 
evidence in the record remain and 
be considered with additional proof 
as might be supplied.—People ex rel 
Schlechter v. Lilly, 44 N.Y.S.2d 732, 
267 App.Div. 106. 

94. N.Y.—People ex rel. Fox v. Mc¬ 
Donald, 16 N.Y S.2d 785, 258 App. 
Div. 926. 

Tiling of objections to gnash writ 
Where affidavits on motion to 
quash writ of certiorari to review 
certain assessments of realty raised 
question whether objections were 
filed as required by law, matter was 
remitted to the trial court to take 
testimony and determine question.— 
People ex rel. Fox v. McDonald, su¬ 
pra. 
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the law governing his report it is required to be 
remitted. 95 In reviewing findings of fact by the 
trial court the appellate court shpuld recognize that 
its power to reverse is not unlimited and should be 
exercised cautiously. 96 In a proper case an ap¬ 
pellate court may affirm in part and reverse in part 
the order of the trial court. 97 Where warranted by 
the record, the appellate court may reverse the or¬ 
der and judgment of the trial court and render such 
new judgment as is required by law. 98 Ordinarily, 
however, the court will not make a new assessment, 
where to do so would require that sufficient data 
be pieced together out of the records, but will in 
such situation remand the case to the proper officials 
for assessment. 99 On appeal from an intermediate 
appellate court, which has made new findings in 
addition to those made by the trial court, judgment 
will be rendered on those findings which the final 
reviewing court determines are in accordance with 
the weight of the evidence. 1 On the question of in¬ 
equality, the order of the trial court will be reversed 
where the appellate court is unable to determine 
whether there was inequality as to an assessment 
and the evidence is insufficient to make a new find¬ 
ing. 2 So, also, where the record is incomplete, so 
that the rights of the parties cannot be determined, 
the appellate court may remit to the trial court 
with leave to petitioner to move for a supplemental 
return. 8 If the assessors have adopted an erroneous 
method in arriving at their valuation, the appellate 
court will correct the error on appeal. 4 

Costs on appeal . Special statutes providing that 
an appeal from the determination of the lower 
court is to be heard and determined as an appeal 


from an order govern costs on such an appeal, 6 and 
special statutes governing costs on return to the 
certiorari considered infra § 580, are inapplicable. 6 
Since special statutes, regulating certiorari to re¬ 
view tax assessments, are exclusive, as discussed 
supra § 567, statutes regulating costs on appeal in 
certiorari proceedings generally, considered in Cer¬ 
tiorari § 202, do not apply. 7 

§ 580. - Costs 

General statute* relating to coets In certiorari have 
been held Inapplicable where a special statute provides 
a different rule for costs on certiorari to review a tax 
assessment, but are applicable where the special statute 
Is silent. 

General statutes relating to costs in certiorari 
have been held inapplicable where a special statute 
provides a different rule for costs on certiorari to 
review a tax assessment, 8 but are applicable where 
the special statute is silent. 9 Where separate cer¬ 
tiorari proceedings under special statutes arc 
brought by the owner of property to review sev¬ 
eral assessments, where the proceedings are all tried 
together, and where the owner prevails, he is en¬ 
titled to separate bills of costs up to trial, and to a 
single bill thereafter. 10 

Against tax dr strict. When an assessment is re¬ 
duced by an amount greater than half the reduc¬ 
tion claimed before the assessing officers, special 
statutes providing that costs shall be awarded 
against the tax district represented by the officers 
whose proceedings are reviewed apply 11 and re¬ 
quire that such costs be awarded where the reduc¬ 
tion found by the court is more than the one half 


96* N.Y.—People ex rel. Lawrence 
Investing Co v. Bowers, 46 N Y S 
2d 89. 267 AppDiv. 839, appeal dis¬ 
missed 66 N.E2d 267, 293 NY. 660 
Failure to stats essential facts 

Referee’s report which did not con¬ 
tain statement of essential fax: ts 
found on which ultimate finding of 
facts was made was required to be 
remitted —People ex rel Lawrence 
Investing Co v. Bowers, supra. 

96. N Y —People ex rel. MacCracken 
v Miller, 50 N.E.2d 642, 291 NY. 
56 

Findings as to vain* 

Unless such finding Is based on 
erroneous theory of law or erroneous 
admission or exclusion of evidence, 
or unless it appears that the trial 
court has failed to give to conflicting 
evidence the relative weight which It 
should have and thus has arrived at 
a value which is excessive or inade¬ 
quate, findings as to value should not 
be reversed.—People ex rel. Mac¬ 
Cracken v. Miller, supra. 


97. N.Y —People ex rel Denney v 
State Tax Commission, 28 N Y S 2d 
1006, 262 AppDiv. 933. 

98. N.Y.—People ex rel. Craft v. 
Lewis, 16 N.Y.S 2d 146, 268 App 
Div. 826. 

99. N.Y.—People ex rel. New York 
Cent. R Co. v. State Tax Commis¬ 
sion, 64 N.E2d 332, 292 N.Y. 130, 
motion denied 56 N.2B.2d 122, 292 
N.Y. 717. 

1. N.Y.—'People ex rel. MacCracken 
v. Miller, 60 N E 2d 642, 291 NY. 
65 . 

9. N.Y.—People ex rel Sebring v. 
Dowd, 290 N.Y.S. 500, 206 App-Div. 
727. 

3. N.Y.—People ex rel. American 
Exch Nat. Bank v. Purdy, 89 N.E. 
838, 196 N.T. 270. 

4. N.Y.—People ex rel. Frederick 
Looser & Co. v. Goldfogle, 221 N. 
*.S. 342, 220 App.Div. 326. 
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5. N Y— People v Asten, 4 N.E. 762, 
101 NY 661. 

61 C.J p 887 note 46 

6. NY —People v. Asten, supra. 

7. N.Y.—People v. Barker, 36 N.Y 
S. 803, 90 Hun 254;—People v. Pratt, 
21 N.Y S. 853, 66 Hun 578, affirmed 
34 N.E. 613, 138 N.Y 655. 

8. N.Y.—People v Russell, 10 N.Y 
S 391, 57 Hun 53—People v. Cole¬ 
man, 18 Abb N.Cas 246. 

9. N.Y.—People v. Flagg, 49 N.Y.S. 
207, affirmed 64 N.Y.S. 1112, 33 App, 
Div. 642. 

10. N.Y —People ex rel. Bingham 
Operating Corp. v. Byrich. 61 N.Y. 
S 2d 679. affirmed 62 N.Y.S.2d 923. 
270 App.Dlv. 1063, appeal denied 
64 N.*.S.2d 920, 271 App.Div. 759. 

11. N.Y.—People ex rel. Syracuse 
Trust Co. v. Remmer, 292 N.Y.S 
686, 249 App Div. 906, motion de¬ 
nied 296 N.Y.S 258, 260 App.Dlv. 
811, affirmed 11 N.E.2d 768. 275 N. 
Y. 689. 

61 C.J. p 887 note 67. 
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so claimed, 12 but not where the reduction is less 
than one half, 18 Where a special franchise as¬ 
sessment, when placed on a tax district roll by the 
state board, becomes an assessment of the tax dis¬ 
trict, such board represents a tax district within the 
terms of the statute. 14 

Against assessors. Where so provided by statute, 
costs are allowed against assessors when, 15 and only 
when, 16 it appears to the court that they acted with 
gross negligence, in bad faith, or with malice in 
making the assessment As long as they are acting 
honestly, with reasonable care and diligence in the 
discharge of their duties, they are not to be taxed 
with costs for a mere error of judgment, 17 or where 
the question is not free from doubt 18 The provi¬ 
sions of special statutes refer to costs on return to 
the certiorari 16 and not to costs on appeal from 
the determination of the court, as discussed supra 
§ 579. On certiorari against a county auditor and 
a county treasurer to test the legality of the au¬ 
ditor’s action in changing an assessment, a judg¬ 
ment against defendants for costs is against them 
as officers in their official capacity and not in their 
personal and individual capacity. 20 

Against petitioner. Where the writ is quashed, 
or the assessment confirmed, statutes providing that 
costs shall be awarded against petitioner apply. 21 
A statutory provision that, if the assessment com¬ 
plained of shall be reduced by an amount less than 
half the reduction claimed before the assessing of¬ 
ficers, costs and disbursements shall be awarded 
against petitioner has been held to be mandatory, 22 
and the award of costs against petitioner in such 


case is proper. 28 

Assessors entitled to costs. On confirmation of 
an assessment or quashing of the writ, the assessors 
are entitled to costs where the statute so provides, 24 
but not, under such statute, where the assessment is 
reduced. 26 

Amount. Where a special statute governing costs 
on certiorari to review an assessment provides for 
the amount to be awarded, such statute governs, 26 
and, while general statutes relating to the amount of 
costs on certiorari generally are applicable where the 
special statute is silent, 27 such general statutes are 
inapplicable where the special statute provides for 
the amount to be awarded. 28 Under some statutes 
whether or not there shall be an additional allow¬ 
ance of costs is a matter resting within the dis¬ 
cretion of the trial court. 29 Costs awarded by the 
trial court in an excessive amount may be modified 
on appeal to an intermediate appellate court. 30 

§ 581. Mandamus to Correct Assessments 

a. In general 

b. Compelling action by taxing officials 

c. Jurisdiction, proceedings, and relief 

a. In General 

Mandamus may lie to compel the correction of an 
erroneous assessment, but the remedy is not available 
where there Is another adequate remedy. 

Mandamus, while perhaps not always a particular¬ 
ly favored remedy, 31 may, subject to limitations 
and qualifications attaching to its use generally, 


12. N Y —People ex rel. Syracuse 
Trust Co v Remmer, supra. 

13. N.Y—People ex rel Happiness 
Candy Stores v Sexton, 2 N Y S 
2d 725, modified on other grounds 
12 N.Y.S 2d 1006, 257 App Div 924, 
and 13 N YS 2d 1006, 257 App Div. 
925, reargument denied 14 N Y S 2d 
279. 257 APP Div 959. affirmed 27 
N E 2d 201, 282 N.Y 786 

14. N.Y.—People ex rel. Consolidat¬ 
ed Water Co of Subuiban New 
York v. Woodbury, 122 N.Y S 904, 
67 Mlsc. 503. 

15. NY—People v. Carter, 23 N.E 
927, 119 NY. 654, 2 Silv A. 555 

61 C.J. p 688 note 61. 

*6. NY—People v. Rushford, 80 N. 
YJS. 891. 81 App Div. 298. 

61 C.J. p 888 note 62. 

17. N.Y—People v. Peterson, 31 
Hun 421. 

ia N.Y*—People v. William*, 86 N. 
Y.S. 66, 90 Hun 601. 

10. N.Y,—People v. New York Tax, 


etc, Com'rs, 4 NE 752, 101 N.Y. 
652 

20. Iowa —First Nat Bank v Web¬ 
er, 192 N.W 890, 196 Iowa 1155. 

21. N Y —People ex rel. City of New 
York v Voris, 199 NYS 335, 205 
App Div, 478, modified on other 
grounds 143 NE 746, 237 N.Y. 569 

61 C J p 888 note 70 

22. N Y —People ex rel. City of New 
York v. Yale, 163 N.E 132, 249 N 
Y. 150—People ex rel Loomis v 
Purdy, 153 N.Y.S, 793, 167 App. 
Div. 857. 

23. NY—People v. Shaw, 128 N.Y 
S. 177, 143 App Div. 811, affirmed 
96 N.E. 1137, 202 N.Y. 656. 

61 C.J. p 888 note 73. 

04. N.Y.—People ex rel. Haile v 
Brundage, 187 N.Y.S 460, 195 App. 
Div. 745. 

26. N.Y,—People ex rel. City of New 
York v. Keeler. 199 N Y.S, 827, 205 
App.Div. 467, modified on other 
grounds 143 N.E. 211, 237 N.Y. 232 


28. NY —People v Coleman. 18 Abb 
NCas 246 

27. NY—People v Flagg. 54 NYS 
1112, 33 APP Div. 642. 

61 CJ p 888 note 80. 

28. NY —People v Coleman, 18 Abb 
NCas 246 

61 C J. p 888 note 81 

29. N Y —People ex rel. Central 
Hudson Gas & Electric Co v. State 
Tax Commission, 217 N Y.S. 707, 

218 App Div 44, modified on other 
grounds and affirmed on rehearing 

219 NYS 445, 219 App Div. 227. 
61 C J p 888 note 77. 

30. Cost* modified by reduction to 
aggregate sum 

N.Y.—People ex rel. Wool lard v. Lew¬ 
is, 4 N.Y S.2d 295, 254 App.Div. 
805—People ex rel. Read v. Lewis, 
4 NYS 2d 227, 254 App.Div. 804 

31. Mich.—W. A. Sturgeon St Co. v. 
Board of Aaaeaaora and Common 
Council of Detroit, 123 N.W. 593. 
159 Mich. 199 

61 C.J. p 888 note 83, 
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as discussed in Mandamus §§ 9-33, 182, lie to com¬ 
pel the correction of an erroneous assessment. 82 
Mandamus is a proper remedy for the relief of per¬ 
sons injuriously affected by a discriminatory sys¬ 
tem of taxation. 83 Thus, while the writ will not 
issue to interfere with the exercise of a proper dis¬ 
cretion by any officer or board, 34 at least, as long 
as the taxes are lawfully and uniformly assessed 
without fraud or undue oppression, 36 or to correct 
mere errors of judgment, 86 mandamus is proper to 
compel tax officials to use their honest discretion 
and judgment in assessing property as required by 
law. 87 The writ will issue where the assessors have 
acted illegally and without jurisdiction, in assessing 
property which is not taxable or not within their 
territory, to require them to strike the assessment 
from the roll, 88 and assessors, or other boards or 
officers having such duty, may be required in this 
manner to supply defects or correct informalities 
in the assessment roll, 39 to transfer property from 
the name of the original owner to the name of a 
purchaser thereof, 40 to enter on the roll the changes 
ordered by the board of equalization, 41 to make 
deductions required by statute, 42 or reductions or¬ 


dered by the tax commission 48 or a county board, 44 
or to abate taxes as directed by a tax commission. 46 
The correction of merely clerical or mathematical 
errors may also be obtained by means of this 
writ. 46 However, the writ is not available for the 
purpose of enabling a taxpayer to obtain a reduction 
of an assessment which he alleges to be excessive, 47 
although the taxing officers may be required to 
deduct an unwarranted increase in the assessment, 
or otherwise to correct it where they have violated 
their plain statutory duty either m fixing it orig¬ 
inally or in changing it contrary to law. 48 

Existence of another adequate remedy . The 
fundamental rule, considered in Mandamus §§ 17- 
29, that the extraordinary remedy of mandamus 
will not be granted where petitioner has another 
full and adequate remedy, applies in cases involving 
the correction of assessments; 49 hence the writ 
cannot be used as a means of correcting a tax assess¬ 
ment where there is available an adequate remedy by 
an application for abatement, 50 an appeal, 61 or cer¬ 
tiorari. 62 Statutes providing for the refund or 
recovery of taxes paid have been held to afford, 63 
and also not to afford, 64 an adequate remedy at 


38. N.J —Lehigh Valley Terminal 
Ry. Co v. City Collector of Jersey 
City, 108 A. 224, 93 N.J Law 284 

38 C J. p 773 notes 3, 6—44 C.J. p 
1335 note 75—61 C.J p 888 note 85. 

33. Fla—State ex rel Kent Corp. v. 
Board of Com'rs of Broward Coun¬ 
ty, 37 So.2d 252, 160 Fla 900 

Ill—Bistor v. McDonough, 262 Ill 
App 404. 

Iowa—Pierce v. Green, 294 NW. 
237, 229 Iowa 22, 131 A L R. 335 

61 C.J. p 889 note 86. 

34. Cal —A. F. Anderson Estate v 
Payne, 65 P.2d 1264, 12 Cal App 
2d 530, certiorari denied 57 S.Ct 
39, 299 U.S. 575, 81 L Ed. 424— 
Bandlnl Estate Co. v Payne, 52 
P.2d 959, 10 Cal App 2d 623 

Conn—State ex rel. Waterbury Cor¬ 
rugated Container Co. v. Kilduff, 
25 A.2d 62, 128 Conn. 647. 

Iowa. —Pierce v. Green, 294 N.W. 237, 
229 Iowa 22, 131 A.L.R. 335. 

Ky.—City of Louisville v. Martin, 144 
S.W.2d 1034, 284 Ky. 490. 

Pa. —Goodman v. Meade, 60 A.2d 577, 
162 Pa.Super. 587. 

Tex.—State v. Chicago, etc., R. Co, 
Com.App., 263 S.W. 249. 

Wash.—State ex rel. Showalter v. 
Goodyear, 194 P.2d 389, 80 Wash.2d 
884. 

W.Va.—Dillon v. Bare, 56 SB. 390, 
60 W.Va. 483. 

61 C.J. p 889 note 87. 

8§• Cal.—Rittersbacher v. Board of 
Supers of Los Angeles County, 32 
P.2d 185, 320 Cal. 535, certiorari 
denied 55 S.Ct. 107, 298 U.S. 692, 


79 L.Ed. 686—A F Anderson Es¬ 
tate v Payne, 55 P 2d 1264, 12 
Cal App 2d 530, certiorari denied 57 
SCt 39, 299 U.S. 575, 81 L Ed. 424 
—Bandini Estate Co. v. Payne, 52 
P.2d 959, 10 Cal.App 2d 623. 

30. Ky.—Southern Pac Co. v. Com¬ 
monwealth, 120 SW. 309, 134 Ky 
410. 

61 C.J. p 889 note 88. 

37. Iowa—Pierce v. Green, 294 N.W. 
237, 229 Iowa 22, 131 ALR 335. 

38. N.Y.—People v. Wilson, 23 N E 
1064, 119 NY. 515 

61 C.J. p 889 note 89, p 896 note 5 
[c]— 38 C.J. p 776 note 52. 

39. Tenn—Harris v. State, 84 S.W. 
1017, 96 Tenn 496. 

61 C.J. p 889 note 90 

40. Ohio—Dye v. State, 76 NE. 829, 
73 Ohio St. 231. 

41. Cal.—People v. Strother, 8 P. 
383, 67 Cal 624. 

61 C.J. p 889 note 92 

42. Ohio.—State v. Wright, 28 Ohio 
Cir.Ct. 697, affirmed 81 N.E. 1199, 
76 Ohio St. 596. 

61 C.J. p 889 note 93. 

43. Idaho.—Utah Oil Refining Co. v. 
Hendrix, 242 P.2d 124, 72 Idaho 
407. 

Wash.—State ex rel. State Tax Com¬ 
mission v. Ingersoll, 99 P.2d 403, 
2 Wash 2d 655. 

61 C.J. p 889 note 94. 

44. Colo.—Tarabino Real Estate Co. 
v. Sandoval, 178 P.2d 459, 115 Colo. 
886, followed in Philip Sohneider 
Brewing Co. v. Sandoval, 178 P.2d 
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462, 115 Colo 342—Bohen v. Board 
of Com'rs of Lake County, 124 P 2d 
606, 109 Colo. 283 

Fla.—Hoffman v. Land. 55 So 2d 806 

46. S.C—Bank of Johnston v. 

Prince. 134 SE 387, 136 SC. 439. 

61 C.J. p 889 note 95. 

40. Mont.—State v State Board of 
Equalization of Montana, 215 P. 
667, 67 Mont 340. 

61 C.J. p 889 note 96. 

47. Pa.—Goodman v. Meade, 60 A 2d 
677, 162 Pa.Super 587 

61 C.J p 889 note 97. 

48. Neb.—State v. Dodge County, 31 
N.W. 117, 20 Neb 595. 

61 C J. p 889 note 98 

49. Ohio—State ex rel. O'Connor v 
Austin, 41 N.E 2d 1016, 140 Ohio 
St 7. 

61 C.J. p 891 note 18. 

50. Mass—Codman v. Assessors of 
Westwood, 85 N.E 2d 262, 809 Mass. 
433. 

51. Ohio.—State ex rel O'Connor v. 
Austin, 41 N E.2d 1016, 140 Ohio 
St. 7. 

61 C J. p 891 note 19. 

52. N.Y.—People v. Keefe, 104 N.Y. 
S. 154, 119 App.Div. 713, affirmed 
83 N.E. 1130, 190 N.Y. 555. 

61 C.J. p 891 note 20. 

53. Mich.—Home Insulation Co. of 
Michigan v. Auditor General, 299 
N.W. 756, 298 Mich. 667. 

Reoovery of taxes paid generally, 
see infra 51 684-689. 

54. Idaho.—Utah Oil Refining Co. v. 
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law precluding mandamus by a taxpayer to correct 
assessments. Where a taxpayer has appealed to 
the proper administrative board to include certain 
property in the assessment list, on its refusal to do 
so the state's attorney may bring mandamus to 
compel such inclusion without regard to other rem¬ 
edies existing in individuals. 65 

b. Compelling Action by Taxing Officials 

The general rule that mandamus will lie to compel 
the enforcement of a specific ministerial duty imposed 
by law on an officer, board, or tribunal applies with 
respect to the making of assessments and to the correc¬ 
tion thereof. 

The elementary rule that mandamus will lie to 
compel the enforcement of a specific ministerial 
duty imposed by law on an officer, board, or tri¬ 
bunal, discussed in Mandamus § 62, applies with 
respect to the making of assessments and to the 
correction thereof. 56 Thus, if assessors omit prop¬ 
erty from their lists which should have been as¬ 
sessed, mandamus lies on the relation either of the 
proper public officer 57 or of an individual tax¬ 
payer 68 to compel them to make an assessment of 
it. Mandamus will also lie to require tax boards to 
cure omissions relating to assessments 69 The writ 
will likewise issue to compel a hearing and deter¬ 
mination, by the proper board or officers, of com¬ 
plaints of taxpayers with respect to the valuation or 
assessment of their property; 60 and it may also lie 
to compel a tax commission seasonably to approve 
certain assessments, 61 or to approve tax rolls to 
the board of assessors as required by statute, 62 or 
to perform other of their legal duties. 63 So the 


members of a state tax commission may be com¬ 
pelled by mandamus to exercise their discretion to 
assess at its actual value all property which the 
commission is required by law to assess and to ad¬ 
just valuations of property assessed by local as¬ 
sessors so that it will be assessed at its actual val¬ 
ue. 64 Moreover, a tax commission may be forced 
by mandamus to perform its duty by reviewing and 
revising tentative assessments made by a board of 
assessors; 65 and, while the judgment of these tax¬ 
ing officers must be left free, 66 a reasonable limita¬ 
tion on the time in which the discretion is to be 
exercised may be made. 67 Hence, a tax commission, 
against which the writ is sought, cannot, after the 
time within which it should finish revising and re¬ 
viewing, complain that the tentative assessments 
submitted to it were on improper forms. 68 On the 
other hand, the writ will not issue to compel the 
performance of an act which the law does not di¬ 
rect or authorize, 69 even though it is in further¬ 
ance of the correction of an erroneous assessment ; 70 
nor will mandamus lie to compel an officer to make 
tax assessments which disturb state equalization re¬ 
quired by constitution. 71 

Mandamus by tax official or board. Where the 
direction of the state tax commission to the auditor, 
relative to a disputed assessment, is binding on him, 
he is precluded from bringing mandamus to compel 
the commission to direct different assessments. 72 
However, the commission may be entitled to a writ 
of mandamus to compel a county assessor and a 
county treasurer to carry out the commission's order 
with respect to an assessment, where the assessor 


Hendrix, 242 P 2d 124, 72 Idaho 
407 

SB. Conn —State v Bartholomew, 
132 A. 30. 103 Conn 607 

66. Ark—Foggs v. Crutcher, 226 S 
W 2d 48, 216 Ark. 438. 

Colo—Bohen v. Board of Com’rB of 
Lake County, 124 P 2d 606, 109 
Colo 283. 

Fla.—Hoffman v. Land, 65 So.2d 806 
—State ex rel. Ranger Realty Co 
v. Lummufl, 149 So 650, 111 Fla. 
746. 

Pa.—Eavenson v. City of Pottsville, 
Com.PL, 6 Sch.Reg. 359 

Wash—State ex rel State Tax Com¬ 
mission v. Ingersoll, 99 P.2d 403, 
2 Wash.2d 665 

61 C.J. p 890 note 2. 

87. Cal—People v. Shearer, 80 Cal. 
646. 

Ill.—People v. Upham, 77 N.E. 931, 
221 Ill. 655. 

61 C.J. p 890 note 8. 

86 . US.—Liggett Co. v. Lee, Comp¬ 
troller, Fla., 53 S.Ct. 481, 288 U.S 
517, 77 L.Ed. 929, 85 A.L.R. 699. 

61 C.J. p 890 note 4. 


59. Ill—People v. Upham, 77 NB. 
931, 221 Ill 555 

38 C J p 773 notes 6, 9. 

60. U.S—In re Chicago Rys Co, C. 
A Ill, 175 F 2d 282, certiorari de¬ 
nied People of State of Ill v Sul¬ 
livan, 70 SCt 94, 838 U.S. 850, 
94 LEd 521. 

Ill.—People ex rel Brittain v. Out- 
water, 196 NE 835, 360 Ill 621— 
Bistor v. McDonough. 181 N E. 417, 
848 Ill. 624, certiorari denied 53 
SCt. 90, 287 U.S. 641, 77 L.Ed. 
555 

38 C.J p 773 note 7—61 C.J. p 890 
note 6. 

61. La—State ex rel. City of New 
Orleans v. Louisiana Tax Commis¬ 
sion, 130 So. 46, 171 La. 211. 

62. La.—State ex rel. City of New 
Orleans v. Louisiana Tax Commis¬ 
sion, supra. 

63. Mass.—Attleboro Trust Co. v. 
Commissioner of Corporations and 
Taxation, 153 N.E. 883, 257 Mass. 
43. 

61 C.J. p 890 note 8. 
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64. Iowa—Pierce v. Green, 294 N 
W. 237, 229 Iowa 22. 131 A.L.R. 
335. 

65. La—State ex rel City of New 
Orleans v. Louisiana Tax Com¬ 
mission, 130 So 46, 171 La. 211. 

66. La.—State ex rel. City of New 
Orleans v. Louisiana Tax Commis¬ 
sion, supra. 

61 C J. p 890 note 10. 

67. La—State ex rel City of New 
Orleans v. Louisiana Tax Commis¬ 
sion, supra. 

68. La.—State ex rel. City of New 
Orleans v. Louisiana Tax Commis¬ 
sion, supra. 

69. Tex.—Chicago, R* I. & G. Ry. Co. 
v. State, CivApp., 241 S.W. 255. 

61 C.J. p 890 note 13. 

70. Or.—Florey v. Coleman, 284 P. 
286, 114 Or. 1. 

61 C.J. p 890 note 14. 

71. Ark.—State v. Meek, 192 S.W. 
202, 127 Ark. 349, L.R.A.1918F 642. 

61 C.J. p 891 note 15. 

72. S.C. —Betenbaugh v. Query, 132 
8.B. 589, 184 SC. 281. 
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acts only in a ministerial capacity and has no dis¬ 
cretion other than to comply with the order as 
made. 78 

c. Jurisdiction, Proceedings, and Belief 

A court Is net neoeeearily deprived ef Jurisdiction 
of mandamus to correct an assessment merely because 
a taxpayer, who Is affected, Is not a party to the pro¬ 
ceeding. The general rules with respect to proceedings 
and relief apply. 

A court is not necessarily deprived of jurisdic¬ 
tion of a mandamus proceeding to correct an as¬ 
sessment merely because a taxpayer, who is af¬ 
fected, is not a party to the proceeding. 74 

Time to sue and laches . Mandamus will not go 
to the assessors or board after it has completed its 
work on the assessment roll and such roll has been 
placed in the hands of the collector; 76 nor will the 
writ issue to compel members of a state tax com¬ 
mission to act with respect to a tax where the com¬ 
mission has made a lawful and final determination 
after formal hearing as provided by statute. 76 Even 
where the writ would otherwise be available, the 
right to it may be lost by the laches or unreasonable 
delay of the relator. 77 However, where a board of 
assessors delays passing on a petition for abatement 
without excuse, thus depriving petitioner of a right 
of appeal from its decision, such board cannot ques¬ 


tion the cpurt's jurisdiction to issue the writ to com¬ 
pel th$ consideration of that petition. 78 So, general¬ 
ly, in mandamus to compel tax officers and boards to 
correct an assessment they will not be permitted to 
charge their own delay as laches against the peti¬ 
tioning taxpayer, 79 particularly where he is with¬ 
out fault in the delay, 80 and where the delay made 
it necessary to bring the mandamus proceedings. 81 

Who may maintain proceeding; parties . Tax as¬ 
sessments may be defective and yet their validity 
may not be open to contest by certain parties; 82 
thus persons may occupy such special relations to 
property as to withdraw from them the right to 
invoke the prescription of taxes levied thereon or 
the preemption of tax privileges and mortgages re¬ 
sulting therefrom, 83 or may lack such interest in the 
relief sought as to justify maintenance of the man¬ 
damus proceeding 84 However, mandamus will 
not be denied on the ground that an intervening tax¬ 
payer is an improper party where the same judg¬ 
ment would result and the same benefit would result 
to the taxpayer had he not intervened. 86 Where 
other property is assessed at a lower percentage of 
its actual value, a resident whose real and personal 
property is assessed at a higher percentage has 
sufficient interest to entitle him to maintain man¬ 
damus to compel assessment of all property at its 
actual value as required by law 86 A state tax 


73. Wash.—State ex rel State Tax 
Commission v. Ingersoll, 99 P.2d 
403. 2 Wash.2d 655. 

Abolition of right of appeal 

Fact that right of appeal has been 
abolished does not alter the text 
rule.—State ex rel. State Tax Com¬ 
mission v. Ingersoll, supra. 

Payment of tan under protest did 
not render moot the question wheth¬ 
er mandamus could be brought by 
the commission, since action taken 
by the taxpayer and action taken by 
commission are separate matters, 
and commission has right to enforce 
compliance with its order.—State ex 
rel State Tax Commission v. Inger- 
soll, supra. 

74. Wash —State ex rel King Coun¬ 

ty v Tax Commission of State of 
Washington, 24 P.2d 1094, 174 

Wash. 336. 

Where assessment reduced 

In proceeding by state on the re¬ 
lation of county against state tax 
commission to require respondent to 
vacate and set aside reassessment of 
certain property, court had Jurisdic¬ 
tion to determine the matter by 
sustaining commission’s act which 
reduced assessment, even though the 
taxpayer affected was not a party. 
—State ex rel. King County v. Tax 
Commission of State of Washington, 
supra. 


75. Me—Knight v Thomas, 45 A. 
499. 93 Me 494. 

61 C.J p 891 note 22 

76. NY—134 William St. Co. v. 
Bennett. 263 NTS 820, 146 Misc 
772, afflrmed 268 NYS 834, 240 
AppDiv. 920 

77. Ill—People v. Olsen, 74 N.E. 
785, 215 Ill 620. 

61 C J p 891 note 23 

78. Mass.—Taber Mill v. Abrams, 
158 N.E 667, 261 Mass 432 

Okl—Corpus Juris quoted in Board 
of Equalization of Oklahoma Coun¬ 
ty v. Broadway Development Co, 
62 P.2d 1010, 1012, 178 Okl. 266. 

79. Colo.—Tarabino Real Estate Co. 
v Sandoval, 173 P 2d 459, 115 Colo 
336, followed in Philip Schneider 
Brewing Co. v. Sandoval, 173 P.2d 
462, 115 Colo 342. 

Okl.—-Board of Equalization of Okla¬ 
homa County v Broadway Devel¬ 
opment Co, 62 P.2d 1010, 178 Okl. 
266. 

80* Colo.—Tarabino Real Estate Co. 

, v. Sandoval, 173 P.2d 459, 115 Colo. 
336, followed in Philip Schneider 
Brewing Co v. Sandoval, 173 P.2d 
462, 115 Colo. 342. 

81. Okl,—Board of Equalization of 
Oklahoma County v. Broadway De¬ 
velopment Co., 62 P.*2d 1010, 178 
Okl. 266. 


82. La —State v. State Tax Collec¬ 
tor, 29 So. 39. 104 La. 468 

83. La—State v. State Tax Collec¬ 
tor. supra. 

61 C.J p 891 note 27. 

84. S.D —Sunnyside School District 
No 43 v Chicago & N W R Co 
262 NW 88, 63 8 D. 568, adhered 
to 264 NW 820, 64 S.D 122 

Bohool districts 

In mandamus proceeding to com¬ 
pel placing of property on tax rolls, 
school districts, which have not al¬ 
ready levied taxes to legal limit, or 
which claimed that they could noi 
raise sufficient revenue within legal 
limit of taxation were held to lack 
the required interest—SunnyauK* 
School Dist. No. 43 v. Chicago & K 
W. R. Co , supra. 

85. Colo.—Bohen v. Board of Com'rs 
of Lake County, 124 P.2d 60*6, 109 
Colo. 283. 

85. Iowa—Pierce v Green, 294 NW 
237, 229 Iowa 22, 131 A.L.R. 835. 
Oity resident and taxpayer 

Where property of a city resident 
and taxpayer was assessed and tax¬ 
ed at a certain per cent of its actual 
value and other property ??as as¬ 
sessed and taxed by members of 
state tax commission at a much 
lower percentage of Its Actual value, 
he had Sufficient interest to entitle 
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commission, being r properly concerned wikh the 
legality of the action of a county equalization 
board in reducing ah assessor’s valuations, is prop¬ 
erly permitted to intervene in a taxpayer’s proceed¬ 
ing for mandamus to compel the assessor to make 
reductions required by the board. 87 

Pleading and evidence. In accordance with the 
rules governing pleading in mandamus proceedings 
generally, considered in Mandamus §§ 257-287, the 
application for the writ should state facts which, 
prima facie, constitute a right to the writ in favor 
of the applicant. 88 In mandamus by a taxpayer to 
compel members of a state tax commission to use 
their discretion to assess at its actual value prop¬ 
erty which the commission is required by law to 
assess, and to adjust valuations of property as¬ 
sessed by local assessors so that it will be assessed 
at actual value, it is not necessary that assessments 
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made by the commission be alleged or proved to be 
actually fraudulent. 88 The rules governing presump¬ 
tions, 90 burden of proof, 91 admissibility 92 and 
weight and sufficiency 98 of the evidence in man¬ 
damus proceedings involving the correction of as¬ 
sessments are the same as the rules in mandamus 
proceedings generally. Where statutes provide that 
only the total assessment can be reviewed, a man¬ 
damus to compel the reduction of certain taxes 
must be denied in the absence of a showing that the 
total assessment is excessive. 94 

Relief . Where a tax assessor has stated that un¬ 
less ordered by the court to change his assessment 
roll to conform to the state tax commission’s orders 
he will make changes to conform to a former method 
of assessment, mandamus by the commission to 
compel him to obey its orders will not be denied on 
the ground that there is not sufficient time to do 
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him to maintain mandamus proceed¬ 
ing* to compel members of the state 
tax commission to convene and to 
use their honest discretion In assess¬ 
ing all property, which commission is 
required by law to assess, at its ac¬ 
tual value, and to adjust valuations 
of property, assessed by local as¬ 
sessors, so that such property will be 
assessed at its actual value—Pierce 
v Green, supra. 

87. Colo—Tarablno Real Estate Co 
v. Sandoval, 173 P 2d 459, 115 Colo. 
336, followed in Philip Schneider 
Brewing Co v. Sandoval, 173 P 2d 
462, 115 Colo 342 

88. Cal —A F. Anderson Estate v 
Payne, 55 P 2d 1264, 12 Cal App.2d 
530, certiorari denied 67 S.Ct. 39, 
299 US. 576, 81 L Ed 424 

Ohio—State ex rcl Hodapp v. 

Haines, App., 43 N E 2d 889. 

Pa—Commonwealth v. Board for 
Assessment and Revision of Taxes, 
Com.Pl., 35 Luz.Leg.Reg. 158. 

61 C.J. p 891 note 29 
Applications held sufficient 
Ohio—State ex rel Hodapp v 

Haines. App., 43 N E 2d 889. 

61 C.J p 891 note 29 [a]. 

Applications held insufficient or de¬ 
murrable 

Cal —Southern California Tel. Co. v. 
State Board of Equalization. 82 P. 
2d 422, 12 Cal.2d 127—-A. F. An¬ 
derson Estate v. Payne, 55 P.2d 
1264, 12 Cal.App 2d 530, certiorari 
denied Si S.Ct. 39. 299 U.S. 575. 81 
L.Ed. 424. 

61 C.J. p 891 note 29 lb}. 

88 . Iowa.—Pierce v. Green, 294 N.W. 
237, 229 Iowa 22, 131 A.L.R. 335. 

90. Mont.—State v. State Board of 
Equalization, 186 P. 697, 56 Mont 
413. 

61 C.J. p 892 note 31. 

91. Cal.—Rittersbacher v, Board of 
Sup'rs of Los Angeles County, 32 


P 2d 135, 220 Cal. 635, certiorari 
denied 55 S Ct. 107, 293 U.S 592. 
79 L Ed. 686. 

Becords of state tax commission 

In mandamus proceeding to com¬ 
pel members of state tax commission 
to use their discretion in assessing 
all property which commission is 
required by law to assess, at its 
actual value, and to adjust valuations 
of property assessed by local asses¬ 
sors so that such property will be 
assessed at its actual value, taxpay¬ 
er-petitioner need only bring in such 
part of records of commission as the 
court may think proper.—Pierce v. 
Green, 294 NW 237, 229 Iowa 22, 
131 A.L R 335 

Where practically entire oounty roll 
would be invalidated 

In order to procure cancellation of 
tax assessments on grounds invali¬ 
dating practically entire county as¬ 
sessment roll petitioners must clear¬ 
ly show such action by assessor as 
constitutes arbitrary, willful disre¬ 
gard of law and constructive fraud 
against them —Rittersbacher v. 
Board of Sup'rs of Los Angeles 
County, 32 P.2d 135, 220 Cal. 635, cer¬ 
tiorari denied 56 S.Ct 107, 293 U.S 
592, 79 LEd, 686. 

92. Iowa.—Pierce v. Green, 294 N.W 
227, 229 Iowa 22, 131 A L.R. 335 
Oounty assessor’s report, attached 
to, and made part of, mandamus pe¬ 
titions for cancellation of tax as¬ 
sessments after denial of taxpayers' 
equalization petitions, in connection 
with which report was made, was 
held admissible as part of case made 
by petitioners.—Rittersbacher v. 
Board of Sup’rs of Los Angeles Coun¬ 
ty, 82 P.2d 135, 220 Cal. 535, certio¬ 
rari denied 55 &Ct. 107, 293 U.S. 692. 
79 L.Ed. 686. 

Method used in reaching valuation 

In mandamus proceeding by state 


tax commission to compel county as¬ 
sessor to prepare and transmit to 
county treasurer a supplemental as¬ 
sessment roll correcting assessment 
of property in accordance with order 
of commission, where action of com¬ 
mission was Anal evidence as to the 
method used by commission in reach¬ 
ing valuation set out in its order 
was held inadmissible—State ex rel 
State Tax Commission v. Ingersoll, 
99 P 2d 403, 2 Wash 2d 656. 

93. Colo—People v. Pitcher, 138 P. 
509. 56 Colo 343. 

61 C J. p 892 note 32 

Facts shown to oounty board 

Facts, show n to county board of 
equalization before it denied taxpay¬ 
ers’ petitions to equalize assess¬ 
ments, were held not to be binding on 
the taxing authorities on mandamus 
to cancel such assessments—Ritters¬ 
bacher v. Board of Sup’rs of Los An¬ 
geles County. 32 P 2d 135, 220 Cal 
535, certiorari denied 55 S.Ct 107, 
293 U.S 592, 79 L Ed 686 
Evidence held sufficient 

(1) To warrant issuance of writ — 
State ex rel Bergeron v. Robichaux, 
La.App., 33 So 2d 27. 

(2) To require denial of writ — 
State ex rel. Kent Corp. v. Board of 
Com’rs of Broward County, 37 So 2d 
252, 160 Fla. 900. 

Evidence held insufficient 

To warrant issuance*of writ 
Cal.—Southern California Tel. Co. v 
State Board of Equalization, 82 P 
2d 422, 12 Cal.2d 127. 

Okl —State ex rel. St Louis-San 
Francisco Ry. Co. v. Boyett, 80 P. 
2d 201. 183 Okl. 49. 

61 C.J. p 892 note 32 [a]. 

94. N,Y»—People ex reL Harway Im¬ 
provement Co. v. Berry, 242 N.T S. 
367, 220 App.Div. 565. 

61 C.J. p 892 note 30. 
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so, when the time required is no longer than that re¬ 
quired to make his own changes. 96 Where a tax¬ 
payer's timely demand on members of a state tax 
commission to assess property at its actual value 
as required by law is denied, in subsequent man¬ 
damus to compel such assessment, he may not be 
denied relief on the ground that what has been done 
by such members cannot be undone; 96 nor would 
the granting of relief in such case result in a greater 
tax inequality so as to preclude issuance of the 
writ. 97 Petitioners for mandamus who concede that 
their properties are subject to tax assessment are 
not entitled to cancellation of the entire assess¬ 
ments, 98 and, in the absence of statutory provision 
for segregation, where assessments are in a lump 
sum the court cannot grant relief as to a portion of 
such assessments. 99 

Appeal and error . The compliance of a state tax 
collector with a mandamus judgment compelling him 
to cancel a tax inscription, thereby defeating his 
right to appeal, is not dependent on the approval of 
an advisory officer to his office. 1 

§ 582. Injunction to Restrain Assessments 

a. In general 

b. Overassessment or discrimination 

c. Existence of other remedy 

d Proceedings 

a. In General 

Courts are reluctant to Issue Injunctions to restrain 


assessments and will not do to for mere Illegality, or 
Irregularities, or for mistakes of Judgment of taxing offi¬ 
cers ,* but the writ la allowed where any attempted 
assessment would be clearly illegal or a mere usurpation 
of authority. 

Although injunction may be an appropriate rem¬ 
edy to prevent the collection of an illegal tax al¬ 
ready assessed, as discussed infra §§ 717-728, only 
in exceptional cases will a court of equity interfere 
by injunction with the assessment of taxes. 2 In 
the absence of a showing of an attempt or intention 
to make an assessment it cannot be enjoined, 3 and 
the courts set their faces strongly against the use of 
this writ to restrain an expected or intended but un¬ 
completed assessment, the functions of assessors be¬ 
ing quasi-judicial and the illegality or impropriety 
of the assessment not being ordinarily a matter of 
anticipation but a matter for consideration after the 
assessment is made, 4 unless the proposed illegal act 
or plan is final in its character. 5 Moreover, where 
the assessable values of land have already been 
fixed by an assessment board which has been dis¬ 
solved by operation of law, an injunction does not 
lie to enjoin method of fixing values employed by 
the board, notwithstanding a possibility that the 
board may use the same method in the future. 6 An 
assessment will not be restrained for mere irregular¬ 
ities, 7 or mistakes of judgment of the taxing of¬ 
ficers, 8 even though no appeal lies therefrom. 9 
While the mere illegality of the assessment alone 
is not sufficient ground, 10 the writ is allowed in some 
cases, where any attempted action on the part of 


9ft. Or —State ex rel Grailoway v. 
Watson. 118 P.2d 107, 167 Or 403 

96. Iowa —Pierce v. Green, 294 N 
W. 237, 229 Iowa 22, 131 ALR 
836. 

Where demand refused as to current 
and any subsequent year 

Iowa.—Pierce v. Green, supra. 

97. Iowa.—Pierce v. Green, supra. 

98. Cal.—Rittersbacher v. Board of 
Sup'rs of Los Angeles County, 32 
P.2d 135, 220 Cal. 536. certiorari 
denied 55 S.Ct. 107, 293 U.S. 592, 
79 L.Ed. 686. 

99. Cal.—Rittersbacher v. Board of 
Sup’rs of Los Angeles County, su¬ 
pra. 

X. La.—State ex rel. John F. Lind¬ 
ner v. State Tax Collector, ft La. 
App., Orleans, 84ft. 

ftl C.J. p 892 note 35* 

8. Mich.—Sunday Lake Iron Co* v. 
City of Wakefield, 8ft N.W.2d 470, 
828 Mich 497—Manufacturers Nat* 
Bank of Detroit v. City of Detroit, 
280 N.W. 760, 28ft Mich. 273. 

8. US.—Birch v. McColgan, D.C. 
Cal., 39 F.Supp. 268. 


Tenn —Siegel v Holland, 102 S W 2d 
1028, 171 Tenn 327 

4. Ariz—Smotkin v Peterson, 236 
P.2d 743, 73 Ariz 1—State ex rel. 
Lane v. Superior Court in and for 
Maricopa County, 236 P 2d 4G1, 72 
Ariz. 388. 

Conn.—Cohn v. City and Town of 
Hartford, 25 A.2d 69, 128 Conn. 
669. 

Ind.—Simmons v. Woodward, 26 N 
E.2d 37, 217 Ind. 15. 

Mich—City of Birmingham v. Board 
of Sup'rs of Oakland County,, 268 
N.W. 409, 276 Mich. 1. 

Ohio.—State ex rel. Donsante v. 
Pethtel, 106 N.E.2d 626, 158 Ohio 
St. 35. 

Okl —State ex rel. Tankersley v. Dis¬ 
trict Court of Tenth Judicial Diet., 
33 P.2d 632, 168 Okl. 426. 

Wis.—Wagner v. Leenhouts, 242 N. 
W. 144, 208 Wis. 292, appeal dis¬ 
missed 53 S.Ct. 119, 287 U.S. 571, 
77 L.Ed. 502. 

61 C.J. p 892 note 88. 

ft. Ky.—Patterson v. Glover, 22 8. 

W.2d 388, 285 Ky. 755. 

61 C.J. p 892 note 89. 

6 , Tex.—Lincoln v. Commissioners’ 


Court of Willacy County, Civ.App., 
72 S W 2d 701, error dismissed. 

7. Ill.—Ames v. Schlaeger, 58 N. 
E 2d 937, 386 Ill. 160. 

Ohio —Tweed v. Biehn, 14 Ohio Supp. 
134. 

Pa —Mauch Chunk Tp. Taxpayers' 
Ass’n v. Kern, 14 A2d 829, 339 
Pa 257 

61 C.J p 892 note 40. 

8. US —Chicago Great Western R. 
Co. v. Kendall, Iowa, 4ft S.Ct. 55, 
266 U.S 94, 69 L.Ed. 183. 

61 C.J p 892 note 41. 

Failure to perform duty la past 
Past failure of assessing officer 
to perform his duty to assess omit¬ 
ted property does not warrant an 
injunction to restrain his doing so 
as required by the law and his oath 
of office.—Siegel v. Holland, 102 S.W. 
2d 1028, 171 Tenn. 327. 

9. Ark.—Martineau v. Clear Creek 
Oil & Gas Co., 217 S.W. 807, 141 
Ark. 596. 

10. Ill.—Ames v. Schlaeger, 53 N. 
E.2d 937, 386 Ill. 160. 

Ohio.—Tweed v. Biehn, 14 Ohio Supp. 
134. 

61 C.J. p 892 note 41. 
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the assessors with respect to assessing the par¬ 
ticular property would be clearly illegal or a mere 
usurpation of power. 11 Thus, it will lie where 
there is an absence of jurisdiction by such officers, 12 
or where the assessment is made under an uncon¬ 
stitutional statute 18 or on unconstitutional 14 or 
fundamentally wrong 16 principles, or where the 
property to be assessed is exempt from taxation. 16 
Moreover, where the employment of this remedy 
is necessary to prevent either a clouding of title 17 
or irreparable injury to complainant, 18 or where, as 
in other cases of equitable jurisdiction, a writ of in¬ 
junction is necessary in order to prevent a multi¬ 
plicity of suits, growing out of the assessment, 19 
injunction to restrain the assessment will lie. No 
injunction will issue to restrain a board of review 
from fixing assessments at the value set by the stat¬ 
ute. 20 


b. Overtosessment or Discrimination. 

A suit for Injunction will not lie for excessive valu¬ 
ation In assessments, unless It Is purposely prejudicial, 
the result of corrupt, malicious, or illegal motives, or so 
excessive as to indicate dishonesty or to amount to con¬ 
structive fraud. Injunctions may sometimes Issue to 
prohibit discrimination In assessments. 

Since it is not the province of a court of equity to 
review or correct the proceedings of officers in¬ 
trusted with the assessment of property, 21 a suit for 
injunction will not ordinarily lie for excessive 
valuation in assessments 22 where the taxpayer was 
either heard or given an opportunity to be heard, 28 
unless the assessment is palpably arbitrary, 24 clearly 
too high, 26 purposely prejudicial, 26 and the result of 
corrupt, malicious, or illegal motives, 27 or simply 
so grossly out of proportion to actual values as 
either to indicate dishonesty 28 or amount to con- 


11. Fla—City of Winter Haven v 
A M Klemm & Son, 181 So 153, 
132 Fla 334, rehearing: denied 182 
So 841, 133 Fla. 525. 

Ill —Anderson v. City of Park Ridge, 
72 NE2d 2 10. 396 Ill. 235. 

Mo.—Bank of Carthage v. Thomas, 
48 SW.2d 930. 330 Mo. 19—Cor¬ 
pus Juris cited In Normandy Con- 
sol. School Dist. v. Wellston Sew¬ 
er Diet, App., 77 SW.2d 477, 480 
N.Y.—Brown v. New York State Tax 
Commission, 99 N.Y S 2d 73, 199 
Misc. 349, affirmed 109 N.Y.S 2d 
626, 279 App Div. 837, affirmed 

107 N E 2d 510, 304 N.Y 651. 

Pa.—Jamison Coal ft Coke Co. v 
School Dist of Unity Tp, 66 A 2d 
759, 362 Pa. 389—First Baptist 

Church of Pittsburgh v. City of 
Pittsburgh, 20 A.2d 209, 341 Pa 
568, 134 A L.R. 1169—Dougherty 

v City of Philadelphia, 171 A. 683, 
314 Pa. 298—Bayuk Cigars v. Ches- 
nut, 64 Pa.Dist. & Co. 109, 57 

Dauph.Co 9 —School Dist. of Pitts¬ 
burgh v. Allegheny County, Com. 
PI, 89 Pittsb.Leg.J. 392. 

61 C J. p 893 note 44. 

Statute providing sufficient remedy 
Statute giving certain courts ju¬ 
risdiction to enjoin illegal assess¬ 
ments has been held to afford a 
sufficient remedy for such purpose. 
—Atsaroff v. Evatt, 9 Ohio Supp. 141. 

Statutes prohibiting Injunction 
against collection of taxes were held 
not to alter the text rule where no 
tax could result from the assessment 
—Crane Co. v. Arizona State Tax 
Commission, 163 P.2d 656, 63 Ariz. 
426, 163 A.L.R. 261—Nelssen v. Elec¬ 
trical Dist. No. 4 of Pinal County, 
132 P.2d 682. 60 Ariz. 145, modified 
on other grounds 133 P.2d 1013, 60 
Ariz. 175. 

U. N.Y.—Dun ft Bradstreet v. City 
of New York, 11 N.E.2d 728, 276 
N.Y. 198—Brown v. New York 


State Tax Commission, 99 NY S.2d 
73. 199 Misc 349, affirmed 109 N.Y 
S 2d 626, 279 App Div 837, affirmed 
107 N E 2d 610, 304 N Y 65 
Okl —Roberts v Fair, 50 P.2d 152, 
174 Okl 139 
61 C.J. p 893 note 45. 

13. U S —Union Pac. R Co. v. Alex¬ 
ander, C C Colo , 113 F 347. 

Ga —Green v. Hutchinson, 57 S E 
353, 128 Ga. 379 

14. US.—Chicago, M & St. P Ry 
Co. v. Kendall, DC Iowa, 278 F 
298. 

Ky—Reeves v. Service Lines, 164 S 
W 2d 593. 291 Ky. 410. 

61 C J p 893 note 47. 

15. US —Washington Water Power 
Co. v Kootenai County, Idaho, 210 
F. 867, 127 C.C.A. 451. 

18. US—U. S v. Nelson, DC.I11., 
91 F.Supp. 557. 

Ill —Springfield Housing Authority 
v. Overaker, 61 N.E 2d 373, 390 
Ill 403. 

Mich.—Forest Hill Cemetery Co. v. 
City of Ann Arbor, 5 NW2d 564, 
303 Mich. 56 

Pa.—Ingersoll v. City of Philadel¬ 
phia, 37 Pa Dist ft Co. 643. 

61 C.J. p 893 note 49. 

17. Fla—Thuraby v. Stewart, 138 
So. 742, 103 Fla. 990. 

N.M—Vermejo Club v. French, 85 P. 

2d 90, 43 NM. 45. 

61 C.J. p 893 note 50. 

18. Mich.—Sunday Lake Iron Co v 
City of Wakefield. 35 N.W 2d 470, 
323 Mich. 497—Manufacturers Nat 
Bank of Detroit v. City of Detroit, 
280 N.W. 760, 285 Mich. 273. 

61 C.J. p 893 note 51. 

Statute providing that no injunc¬ 
tion shall issue to stay proceedings 
for the assessment of taxes does 
not alter the text rule.—Haggerty v 
City of Dearborn, 51 N.W.2d 290, 332 
Mich 304. 
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19. Ga—Kennedy v. Howard, 188 S 
E. 673, 183 Ga. 410 

Ill.—Kremers v City of West Chica¬ 
go, 94 N E 2d 337, 406 Ill 546. 

N M —Vermejo Club v. French, 85 P. 
2d 90, 43 N.M. 45 

61 C J. p 893 note 53 

80. Pa.—Pardee v. Schuylkill Coun¬ 
ty, 120 A. 139, 286 Pa. 246. 

61 C J. p 893 note 54. 

81. Ark.— Corpus Juris quoted In 
Raef v Radio Broadcasting. 190 S. 
W.2d 1, 5, 209 Ark. 253. 

Colo.—Bottom v. Young, 126 P. 500, 
52 Colo. 533. 

29. U.S —State of Minnesota v Fed¬ 
eral Reserve Bank of Minneapo¬ 
lis, DC Minn, 25 F Supp. 14. 

Ark—Corpus Juris quoted in Raef 
v. Radio Broadcasting, 190 S W. 
2d 1, 5, 209 Ark. 253. 

Md—State Tax Commission v. Ches¬ 
apeake & Potomac Tel Co. of Bal¬ 
timore City, 66 A.2d 477, 193 Md. 
222. 

Ohio—Tweed v. Biehn, 14 Ohio Supp. 
134 

61 C.J. p 894 note 66 

23. Ark — Corpus Juris quoted In 
Raef v. Radio Broadcasting, 190 
S.W.2d 1, 5, 209 Ark. 253. 

61 C.J. p 894 note 57. 

24. U S.—Columbia Inv. Co. v. Long 
Branch and Lakeside Special Road 
and Bridge Dist., D.C.Fla., 281 F. 
342. 

85. U.S.—-State of Minnesota v. Fed¬ 
eral Reserve Bank of Minneapolis, 
D.C.Minn., 25 F.Supp. 14. 

88- Mich.—Sunday Lake Iron Co. v. 
Wakefield Tp., 153 N.W 14, 186 
Mich. 626, affirmed 38 S.Ct 495, 247 
U.S. 850, 62 L.Ed. 1154. 

87. Ill.—Sanitary District of Chica¬ 
go v. Young, 120 N.E. 818, 285 Ill. 
851. 

61 C.J. p 894 note 60. 

88. Ark.— Corpus Juris quoted la 
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structive fraud.** 3 However, it has been held that 
in a proper case an injunction may issue to prevent 
an excessive assessment. 30 Moreover, injunction is 
a proper remedy to restrain a discrimination in 
assessments ; 81 but such discrimination must be in¬ 
tentional 32 and adopted as a practice, 33 as, for ex¬ 
ample, a discriminatory system or plan of taxation. 34 

c. Existence of Other Remedy 

Injunctions will not lie to restrain assessments where 
the complainant has a plain and adequate remedy at law. 

The general rule that injunction will not lie where 
complainant has a plain and adequate remedy at 
law applies to injunctions sought to restrain assess¬ 
ments, hence the taxpayer seeking relief from an 
alleged illegal and unjust assessment must first 
exhaust all of his legal remedies, 36 including the 
remedies before administrative boards, 36 unless such 
other remedy and that by injunction are cumulative 
remedies, 37 and provided that the remedy available 
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is clearly adequate. 33 While it has been held that, 
where a special remedy is provided, it is exclusive, 
and the complaining party cannot resort to, equity; 
unless the officers are acting without authority of 
law, 33 it has also been held that a taxpayer’s statu¬ 
tory right of appeal to a court from an assess¬ 
ment, 40 his right to certiorari as provided by spe¬ 
cial statute, 41 his right to arbitration, 42 and his 
right, after paying the tax, to sue to recover it, 43 
are inadequate remedies and do not bar equitable 
relief. 

Where a statute gives the taxpayer the right to 
apply to a particular court where aggrieved by 
assessment, such remedy exists only if an assessment 
has in fact been made, 44 hence, notwithstanding 
such statute, equity will take jurisdiction to restrain 
a county from assessing property for preceding 
years after the expiration of the period during 
which the levy could be made. 46 Where a constitu¬ 
tional provision requires the assessment of property 


Raef v. Radio Broadcasting, 190 
S.W.2d 1, 5. 209 Ark. 258. 

61 C J p 894 note 61. 

29. U.S —Adams County v. North¬ 
ern Pac. Ry. Co., CCA Wash., 115 
F.2d 768 

Ark—Raef v. Radio Broadcasting, 
190 S W 2d 1, 209 Ark. 263. 

NE—Corpus Juris cited in Taylor 
v. Shaw. 151 P.2d 748. 747, 48 N M 
395—Corpus Juris olted In In re 
Trigg, 121 P.2d 152, 154, 46 N.M. 
96. 

61 C.J. p 894 note 62 
3a Ark.—Foggs v. Crutcher, 226 S 
W.2d 48, 216 Ark. 438 

31. U.S.—In re Chicago Rys Co., C. 
A.U1., 176 F.2d 282, certiorari de¬ 
nied People of State of Ill. v. Sul¬ 
livan, 70 S.Ct. 94, 388 U.S. 860, 94 
L.Ed. 521. 

61 C.J. p 894 note 63. 

32. U.S.—Chicago GJreat Western R. 
Co. v. Kendall, Iowa, 45 S.Ct 55, 
266 U.S 94, 69 L Ed. 183. 

61 C.J. p 894 note 64. 

33. U.S—Chicago Great Western R. 
Co v Kendall, supra. 

34. Tex.—City of Houston v. Baker, 
Civ.App, 178 SW. 820 

61 C.J. P 894 note 66. 

35. U.S.—Atlantic Pipe Line Co. v. 
State Tax Board, D.C.Tex., 12 F. 
Supp. 265—Interstate Natural Gas 
Co v. Gully, D C.Miss, 8 F Supp. 
174, affirmed, C.C.A, Gully v. In¬ 
terstate Natural Gas Co., 82 F.2d 
145, certiorari denied 56 S Ct. 868, 
298 U S. 688. 80 L Ed. 1407. 

Ill.—Goodyear Tire & Rubber Co. v. 

Tierriey, 104 N.E 2d 222, 411 Ill. 

4 421, certiorari denied 78 SCt 24, 

344 U.S. 825, 97 L Ed. -, 

Mass.—Rines v Hines, 70 N.E. 2d 180, 
•s 320 Ma^s.465. 


Minn —Rosso v. Village of Brooklyn 
Center, 8 NW.2d 219, 214 Minn 
364 

Nil—Ferley v Town of Effingham, 
48 A.2d 484, 94 NH 120. 

Ohio—Blythin v. Zangerle, 77 NE 
2d 879, 83 Ohio App. 355—Tweed 
v Biehn, 14 Ohio Supp 134 

Pa.—Mauch Chunk Tp Taxpayers’ 
Ass’n v. Kern, 14 A 2d 329, 339 
Pa. 257 

SC.—Textile Hall Corp v. Riddle, 
35 S.E 2d 701, 207 S.C. 291. 

Tenn—Siegel v. Holland, 102 S W.2d 
1028, 171 Tenn 327. 

Va.—Todd v. Elizabeth City County, 
60 S.E.2d 23, 191 Va. 52. 

Wis—Wagner v Leenhouts, 242 N 
W. 144, 208 Wis 292. appeal dis¬ 
missed 53 SCt 110, 287 U.S. 571, 
77 L.Ed. 502. 

61 C.J. p 894 note 68. 

38. Tenn.—Siegel v. Holland, 102 
S.W.2d 1028, 171 Tenn. 327. 

61 C.J. p 895 note 69. 

37. Ill.—Sanitary District of Chica¬ 
go v. Young, 120 N.E. 818, 285 Ill. 
351. 

61 C.J. p 895 note 70. 

38. Ga.—Green v. Calhoun, 60 S.E 

I 2d 209, 204 Ga. 560. 

' 61 C.J. p 895 note 71. 

39. Mass.—Maley v Town of Fair- 
haven, 181 N.E 798, 280 Mass. 54, 

Minn.—Rosso v. Village of Brooklyn 
Center, 8 N.W.2d 219, 214 Minn. 
864. 

NH.—Perley v. Town of Effingham, 
48 A.2d 484, 94 N.H. 120. 

Ohio.—Blythin v. Zangerle, 77 N.E. 
2d 379, 83 Ohio App. 355. 

Pa.—Barrett v. Memolo, 19 Pa.D|st 
4b Co, 581, 34 Lack.Jur. 91. 

S.C.—Textile Hall Corp. v. Riddle, 85 
S.E 2d 701, 207 S C 291. 


Va.—Todd v Elizabeth City County, 
60 S E 2d 23. 191 Va. 52. 

Wis—Schlitz Realty Corporation v 
City of Milwaukee, 247 N.W. 469, 
211 Wis. 62, followed In Alaska 
Land Co. v. City of Milwaukee. 247 
NW. 462, 211 Wis. 71, Uihlein v 
City of Milwaukee. 247 N.W. 463. 
two cases, 211 Wis. 72, Continen¬ 
tal Realty Co. v. City of Milwau¬ 
kee, 247 NW. 463, 211 Wis. 73. 
New Jersey Theatre Co. v. Cit> 
of Milwaukee, 247 N.W. 464, 211 
Wis. 75, Werdehoff Realty Co. v. 
City of Milwaukee. 247 N.W. 464, 
211 Wis. 76, Majestic Realty Cor¬ 
poration v. City of Milwaukee, 247 
NW. 464, 211 Wis 77, and Glenogle 
Co. v. City of Milwaukee, 247 N 
W. 465. 211 Wis. 78. 

61 C.J. p 896 note 72. 

40. U.S.—^Western Union Telegraph 
Co. v. Tax Commission of Ohio, D 

C. Ohio, 21 F.2d 356. 

41. N Y —Dun A Bradstreet v City 
of New York, 11 N.B.2d 728, 276 
NY. 198. 

Where taxing officers act without 
jurisdiction, certiorari is not an ade¬ 
quate remedy, even if a proper one. 
with respect to whether injunction 
will lie.—Dun & Bradstreet v. City 
of New York, supra. 

43. Ga.—Green v„ Calhoun, 50 S.E 
2d 209. 204 Ga. 660. 

43. U.S.—Western Union Telegraph 
Co. v. Tax Commission of Ohio, 

D. C.Ohio, 21 F.2d 256. 

61 C.J. P 896 note 74. 

44. Va.—Sussex County v* Jarr&tt, 
106 S.E. 384, 627. 129 Va. 672. 

45. Va.—Sussex County v. Jarratt, 
supra. > 
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as a condition to taxation, and statutes provide an 
adequate remedy for assailing assessments, a court 
of equity is without jurisdiction to enjoin a revenue 
agent from notifying taxing officers that property 
had escaped taxation for want of assessment, on 
the theory that taxes had been assessed against, and 
paid by, others. 46 An injunction to restrain the ex¬ 
tension of a tax on an assessment made by a board 
having no power to assess is proper as against 
the contention that plaintiffs have not exhausted 
their legal remedies. 47 

d. Proceedings 

The general rules with respect to suits for Injunc¬ 
tions apply In proceedings to enjoin tax assessments. 

In accordance with the general rules governing 
suits for injunctions, suits to enjoin tax assessments 
must be seasonably begun, 48 since a court of equity 
will enjoin assessments only where the injured per¬ 
son has been diligent in his own protection ; 49 thus 
a proceeding to restrain an illegal assessment, 
if delayed until the tax has been assessed and ex¬ 
penditure begun, comes too late. 50 

Who may sue and parties . The bill for injunction 
may generally be maintained by any person having 
a direct and immediate interest in the result, 51 and 
a single taxpayer has been held to have the right 
to restrain the extension of an illegal tax, as an 
entirety, on all of the property in the district. 52 
Where the sovereign immunity of the federal gov¬ 
ernment is not affected by a tax on the possessory 
interest acquired by a purchaser of government 
realty he cannot maintain an action to enjoin state 
assessment of such interest. 58 Moreover, a tax 


board, which has only such powers as are expressly 
or by implication given to it, cannot enjoin a coun¬ 
ty clerk from making changes in valuations in ac¬ 
cordance with orders by the county court when its 
supervisory control granted by statute does not ex¬ 
tend beyond the collection of information. 54 The 
proper defendant in such proceedings would be the 
officer having charge of the assessment or who pro¬ 
poses to take the action intended to be averted, 55 
not one who has retired from office. 56 Where the 
suit seeks correction of erroneous valuations and to 
challenge and expunge an increased assessment, the 
assessor, tax collector, and delinquent tax collector, 
have been held to be necessary parties 57 A board 
of tax survey is not an indispensable party to an 
action to enjoin the assessor from extending on 
the tax roll assessments transmitted to him by such 
board, 58 and members of a state board of equaliza¬ 
tion are not necessary parties to a suit to restrain 
a county clerk from entering as an assessment in 
the tax book an alleged void judgment of such 
board. 59 If the tax is legal and its application only, 
with respect to several owners of separate tracts, is 
illegal they are not entitled to unite in a suit to 
enjoin assessment 60 In accordance with the gen¬ 
eral rules proper parties may be allowed to inter¬ 
vene 61 However, intervention may be denied with 
respect to persons who are not necessary parties, 62 
and particularly where to permit their intervention 
would present as many questions for determina¬ 
tion as there are intervening petitioners. 65 

Pleading, evidence, and relief . Subject to the 
ordinary rules of pleading in injunction suits gen¬ 
erally, the petition or complaint must state a good 
cause of action, 64 and must plead facts, allowing 


46. U.S —Puffer Mfg. Co. v Robert¬ 
son, Miss., 248 F. 463, 160 CCA. 
473. 

61 C.J. p 805 note 77. 

47. Ill.—St. Louis Bridge Co. v 
Becker, 22 N E 2d 054, 372 111. 102 

48. Tex—City of Houston v Baker, 
Clv.App, 178 S.W. 820. 

61 C J. p 805 note 78. 

Saits held not premature 

Ga.—Columbus Mut Life Ins Co. v 
Gullatt, 8 SB 2d 38, 189 Ga. 747. 

61 C.J. P 805 note 78 [a] 

49. IU.—Sanitary District of Chica¬ 
go v. Young-, 120 N.E. 818, 285 Ill. 
351. 

60. Fla.— Corpus Juris cited in Bio 
Vista Hotel & Imp. Co. v. Belle 
Mead Develop. ! Corp., 182 So. 417, 
424, 182 Fla. 88. 

N.H.—Bretton Woods Co. v. Carroll, 
151 A. 70S, 94 N.H. 428. 

5L U.S—Wicomico County v. Ban- 
oroft. Md.. 135 T. #77, 70 C.C.A. 


287, reversed on other grounds 27 
SCt 21, 203 US 112, 51 L Ed 112. 

61 C J p 805 note 81. 

52. Ill —Knopf v Chicago First 
Nat Bank, 50 NE 660, 173 Ill. 
331 

53. U S —Ken Realty Co v. John¬ 
son, D C.Ala , 46 F Supp 408, af¬ 
firmed, CCA, 138 F 2d 809 

54. Ark—State v Little, 126 SW. 
713, 94 Ark. 217, 29 L R A.,N.S, 
721. 

61 C.J. p 895 note 83 

55. U S.—Chandler v Dix, Mich., 24 
S.Ct. 766, 194 U.S 590, 48 L.Ed 
1129. 

66. U.S.—Chandler v. Dix, supra. 

57. Ark.—Raef v. Radio Broadcast¬ 
ing, 190 S.W.2d 1, 209 Ark. 253. 

58. Arts.—Oglesby ▼. Chandler, 288 
P. 1094, 87 Arts. 1. 

69. Mo.—Bank of Carthage v. Thorp- 
as, 48 S.W.2d 930, 330 Mo. 19. 
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60. Ohio—Miller v City of Cincin- 
natl, 6 Ohio Supp 221, affirmed 4 2 
N.E 2d 909, 70 Ohio App 99. 

61. U S —St. Louis Southwestern 
Ry. Co. v. Tates, CCA Ark, 23 F 
2d 283. 

61 C J. p 896 note 88 

62. Ohio—Miller v. City of Cincin¬ 
nati, 6 Ohio Supp. 221, affirmed 42 
N E 2d 909, 70 Ohio App. 99 

63. Ohio—Miller v. City of Cincin¬ 
nati, supra. 

64. US —Ken Realty Co. v. John¬ 
son, D C Ala , 46 F.Supp. 408, af¬ 
firmed, C.C.A., 188 F2M 899. 

61 C.J. p 896 note 90. 

Petition held sufficient 

Ga.—Columbus Mut. Life Ins. Co. v 
Gullatt, 8 S.E.2d 88, 189 Ga. 747 

Petitions or averments held insuffi¬ 
cient 

U.S.—Ken Realty Co. v. Johnson. D 
C.Ala,, 46 F.Supp. 408, affirmed, C. 
C.A., 188 F.2d 809. 
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the court to draw the legal conclusions therefrom.* 5 
In an action by a railroad to restrain a board from 
assessing its franchise and capital stock at a greater 
sum than is fixed in the petition, the petition is suffi¬ 
cient in alleging the value of the franchise although 
not setting forth the method of its ascertainment. 66 
Moreover, pursuant to general rules, issues outside 
the scope of the case as presented by the pleadings 
are not before the court for determination 67 and 
every fact put into issue in the injunction proceed¬ 
ing must be proved. 66 

The ordinary rules of evidence in suits for in¬ 
junctions apply to injunction suits to restrain as¬ 
sessments, as, for example, the rules regulating the 
presumptions 69 and burden of proof 70 and its weight 
and sufficiency. 71 

Costs . A property holder who succeeds in having 
an assessment and tax levy decreed null cannot be 
condemned to pay attorney’s fees, interest, etc, as 
in cases where such attempts are unsuccessful. 72 In 
taxpayers* suits to enjoin the entry of assessments, 
expenses of the taxing authorities in procuring ap¬ 
praisals of the property involved are properly allow¬ 
ed on dissolving a temporary injunction. 73 


§ 583. Action to Reduce Assessment or Abate 
Tax 

a. In general 

b. Conditions precedent 

c. Time to sue; limitations and laches 

d. Who may sue and parties 

e. Pleading 

f. Evidence 

g. Questions of law and fact 

h. Findings and judgment 

i. Costs and expenses 

j. Review 

a. In General 

In some jurisdictions provision Is mads for an action 
to reduce an assessment or abate a tax, and In a proper 
case a taxpayer may seek such relief In equity If no 
other adequate remedy exists. 

Some statutes provide the taxpayer with a remedy 
by action to reduce an assessment or to abate the 
tax, the form of the proceedings varying some¬ 
what in the various jurisdictions according to the 
provisions of the statute. 74 In some of the juris¬ 
dictions these judicial remedies are in no respect 
mere reviews of former administrative proceed¬ 
ings, 76 while elsewhere, as discussed supra § 566, 


Kan.—Continental Pipe Line Co v. 
Cartwright, 118 P2d 1052, 154 Kan 
430. 

Tex.—Texas Pipe Line Co v An¬ 
derson, ClvApp, 100 SW2d 754, 
error refused, certiorari denied 58 
S.Ct. 45, 302 US 724, 82 L Ed 559 

Wis.—Schlitz Realty Corporation v. 
City of Milwaukee, 247 NW. 459, 
211 Wis. 62, followed in Alaska 
Land Co. v. City of Milwaukee, 247 
N.W. 462, 211 Wis. 71, Uihlein v. 
City of Milwaukee, 247 NW. 463, 
two cases, 211 Wis 72, Continental 
Realty Co. v. City of Milwaukee, 
247 NW. 463, 211 Wis. 73, New 
Jersey Theatre Co. v. City of Mil¬ 
waukee. 247 N.W. 464, 211 Wis 
75, Werdehoff Realty Co. v. City 
of Milwaukee, 247 NW. 464, 211 
Wis. 76, Majestic Realty Corpora¬ 
tion v. City of Milwaukee, 247 N.W 
464, 211 Wis 77, and Glenogle Co. 
v. City of Milwaukee, 247 N.W. 465, 
211 Wis. 78. 

65 . Ky—Ray v. Armstrong, 181 S. 
W. 1039, 140 Ky. 800. 

06. Ky.—Bosworth v. Kentucky 
Highlands R. Co., 210 S.W. 671, 183 
Ky. 749. 

Wfm U.S.— Western Union Tel. Co. v. 
Wilcox, CC.A.MO., 85 F.2d 852. 

61 C.J. P 896 note 93. 

68* TT.S.— Western Union TeL Co. v. 
Wilcox supra. 

61 C.J. P 896 note 95. 


69. Pa.—Pardee v. Schuylkill Coun¬ 
ty, 120 A. 139, 286 Pa 246 

61 C J. p 896 note 98 

70. Mont—Hale v Jefferson County, 
101 P. 973. 39 Mont. 137. 

61 C.J. p 896 note 99. 

71. U S —Tacoma Ry & Power Co. 
v Pierce County, C.CWash, 193 
F 90. 

61 C J. p 896 note 1. 

Evidence held sufficient 

(1) To show that undue weight 
was not given book values in deter¬ 
mining value of property.—Western 
Union Tel Co. v. Wilcox, CC.A.Mo., 
85 F.2d 352. 

(2) To show that deduction for 
depreciation of assessed property 
should be of a specified percentage 
—Western Union Tel. Co. v. Wilcox, 
supra. 

(3) Other evidence held sufficient 
see 61 C.J. p 896 note 1 [b]. 

Bvldsaoe held insufficient 

(1) To entitle petitioner to relief. 
U S.—Western Union Tel. Co. v. Wil¬ 
cox, supra. 

Fla.—Smith v. Lummus, 14 So. 2d 
897, 158 Fla. 415, appeal dismiss¬ 
ed 64 S.Ct 267, 320 U.S. 717, 88 
tt.Ed. 421, rehearing denied 64 S. 
Ct 486, 821 U.S. 801, 88 L.Bd. 1088. 
61 C.J. p 896 note 1 [a]. 

(2) To warrant finding that prop¬ 
erty was unlawfully or inequitably 
assessed.—State of Minnesota v. Fed¬ 
eral Reserve Bank of Minneapolis, 
D.C.Minn., 25 F.Supp. 14. 
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(3) To overcome presumption in 
favor of judgment of state equaliza¬ 
tion board increasing assessor's val¬ 
uation of personal property of banks 
in county—Bank of Carthage v. 
Thomas, 48 S.W.2d 980, 830 Mo. 19 
79. La.—Howcott v. Smart 68 So. 

281. 133 La. 681. 

61 C.J. p 896 note 2. 

73. Wis.—Schlitz Realty Corpora¬ 
tion v City of Milwaukee, 247 N. 
W. 459, 211 Wis. 62, followed In 
Alaska Land Co. v. City of Milwau¬ 
kee, 247 NW. 462, 211 Wis. 71, 
Uihlein v. City of Milwaukee, 247 
NW. 463, two cases, 211 Wis. 72, 
Continental Realty Co. v. City of 
Milwaukee, 247 N.W. 468, 211 Wis. 
73, New Jersey Theatre Co. v. City 
of Milwaukee, 247 N.W. 464, 211 
Wis. 76, Werdehoff Realty Co. v. 
City of Milwaukee, 247 N.W. 464, 
211 Wis. 76, Majestio Realty Cor¬ 
poration v. City of Milwaukee, 247 
N.W. 464, 211 Wis. 77, and Glenogle 
Co. v. City of Milwaukee, 247 N.W. 
465, 211 Wis. 78. 

74. Iowa.—Peterson v. Clarence 
Board of Review, 116 N.W. 818, 188 
Iowa 717. 

S.D.—In re Robinson, 46 N.W.Id 908. 
61 C.J. p 896 note 5. 

70. N.H.—Arlington pills ▼. Town 
of Salem, 140 A. 163, 88 N.H. 148. 

61 C.J. p 897 note 6. 

▲ "tax abatement appeal" to su¬ 
perior court Is a "judicial proceed¬ 
ing" established by law, and Imports 
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they are in the nature of reviews of, or appeals 
from, the original assessors. The relief has been 
said to be governed by strictly equitable principles, 76 
and relief may be sought in equity where the tax¬ 
payer has no adequate remedy at law. 77 The theory 
of this relief is said to be that the sum assessed and 
complained of is in excess of the taxpayer's share 
of the common tax burden, 78 and, while in some 
jurisdictions, where the constitution requires that all 
property be assessed at a certain standard of val¬ 
ue, the fact that one taxpayer's property is assessed 
at a higher rate than that of other taxpayers does 
not give him a right to an abatement or reduction, 79 
it has been held that the taxpayer whose property 
alone is taxed at the proper standard is entitled to 
have the assessment reduced to the percentage at 
which others are taxed. 80 It is the rule in some 
states that the remedy by a petition for abatement 


is exclusive as to any error in the assessment cor¬ 
rective on appeal, 81 and the determining question 
is whether the taxpayer is unlawfully or unjustly 
taxed as between him and the other taxpayers; if 
he is, the error is correctible on appeal, if not, the 
error is one common to all and abatement is not his 
remedy. 82 

Illegality of assessment or tax. The remedy of 
tax abatement has been held not to be proper where 
the assessment is void, 83 and the remedy is available 
only in instances of overvaluation. 84 

Irregularities. Where the sum fixed by the as¬ 
sessors is fair, the court will not reduce it simply 
because such just conclusion was reached m an 
irregular manner, 85 and a whole tax will not be 
abated because of the inclusion, in the assessment, 
of a small amount of property not liable to taxa¬ 
tion. 86 However, if the taxpayer is prejudiced by 


a statement of facts furnishing oc¬ 
casion for exercise of Jurisdiction 
of court of justice, so as to be a 
“case” within rule relating to dis¬ 
missal of cases—S. D Warren Co. 
v Fritz, 25 A 2d 645, 138 Me. 279 

Summary proceeding 

(1) Under some statutes proceed¬ 
ings to reduce assessments are sum¬ 
mary in character—Manchester Mills 
v. Manchester, 58 N.H. 38. 

(2) A statute, giving a person ag¬ 
grieved by an assessment the right 
to apply to a particular court for 
an order to show cause why the as¬ 
sessors should not correct such as¬ 
sessment roll and vacate and correct 
any tax appearing thereon, is within 
the power of the legislature provided 
the constitutional rights of property 
owners are preserved, and such reme¬ 
dy is, when exercised, exclusive —In ! 
re Syracuse University, 209 N.T S 
329, 124 Misc. 788. 

In Gonneottont 

(1) The statutory remedy of ap¬ 
plying for relief to the court of com¬ 
mon pleas where property is wrong¬ 
fully assessed is not an appeal, but 
invokes the original Jurisdiction vest¬ 
ed in such court so as to limit such 
court to a determination of whether 
the board of assessors acted arbi¬ 
trarily and to make the valuation of 
the board, when based on substantial 
evidence and taken according to legal 
methods, conclusive on the court on 
appeal.—Mead v. Town of Greenwich, 
88 A.2d 795, 131 Conn. 273. 

(2) The statutory remedy for ap¬ 
plying for relief to the superior court 
within one year from time tax was 
4ue for a reduction of assessment 
was not Intended as a remedy al¬ 
ternative to an appeal to the board of 
relief, where the claim is merely 
that the property has been overas¬ 


sessed, but it is a remedy to meet 
situations of a different character — 
Cohn v City and Town of Hartford, 
37 A 2d 237, 130 Conn 699, 152 A.L R 
604 

(3) The statute providing a rem¬ 
edy when property is wrongfully as¬ 
sessed for taxation is not intended as 
a remedy alternative to appeal to 
board of tax review, where claim is 
merely that property has been over¬ 
assessed, but is designed to give 
taxpayer a remedy where there is 
misfeasance or nonfeasance by the 
taxing authorities —Mead v Town 
of Greenwich, supra. 

(4) Where the basis of claim for 
relief to the superior court is the 
illegal overvaluation of the property, 
recourse apart from remedy by ap¬ 
peal to the board of relief could only 
be had to equity, since the only rem¬ 
edies which could be afforded are 
those obtainable In an equitable pro¬ 
ceeding—Cohn v. City and Town of 
Hartford, supra. 

(5) The statute providing for re¬ 
lief to superior court where tax is 
manifestly excessive was intended 
to take the place of the remedy in 
equity based on an overvaluation, 
and, since all the relief can be ob¬ 
tained under the statute which could 
be afforded by equity, a resort to 
equity generally is precluded—Cohn 
v. City and Town of Hartford, su¬ 
pra. 

76. N.H.—Bretton Woods Co. v. Car- 
roll, 151 A. 705, 84 N.H 428. 

61 C.J. p 897 note 8. 

77. U.S.—Hackensack Water Co v. 
Borough of Oradell, Bergen Coun¬ 
ty. D.C.N.J., 17 F.Supp. 39. 
Taxpayer held not precluded from 

seeking relief in equity.—Hackensack 
Water Co. v. Borough of Oradell, 
I Bergen County, supra. 
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78. N.H —Amoskeag Mfg Co. v 
Manchester, 46 A. 470, 70 N H 200 

61 C J p 897 note 9 

79. Tenn—Carroll v Alsup, 64 S.W 
193, 107 Tenn. 257 

61 C.J. p 897 note 10 

80. Me.—Cumberland County Power 
& Light Co. v Inhabitants of Town 
of Hiram, 131 A. 594, 125 Me 138 

61 C J. p 897 note 11. 

81. U S —Coleman Bros Corp v 
City of Franklin, DCNH., 58 F 
Supp 551, affirmed in part and re¬ 
versed in part on other grounds, 
C.C A, 152 F 2d 527, certiorari de¬ 
nied 66 S Ct. 1026, 328 U S 844, 90 
LEd 1618. 

N.H—Perley v. Town of Effingham, 
48 A.2d 484, 94 N H 120. 

61 CJ p 897 notes 12, 14 [c]. 

82. N H.—Bretton Woods Co v 
Carroll, 151 A. 705, 84 NH 428. 

61 C.J. p 897 note 13. 

83. Me.—Talbot v. Inhabitants of 
Wesley, 100 A. 937, 116 Me. 208. 

84. Me —Talbot v. Inhabitants of 
Wesley, supra. 

61 C J. p 897 note 16. 

85. Va.—Bridgewater Mfg. Co. v. 
Funkhouser, 79 SE. 1074, 115 Va. 
476. 

61 C.J. p 898 note 18. 

86. N H —Cocheco Mfg. Co, v. Straf¬ 
ford. 51 N.H. 455. 

Ground for reduction 

The erroneous inclusion of proper¬ 
ty in an assessment was ground for 
reduction, not cancellation, of the 
assessment.—Ott v. De Bardeleben 
Coal Corp., C.C.A.La.. 166 F.2d 509, 
certiorari denied De Bardeleben Coal 
Corp, v. Ott, 68 S.Ct. 1629, two cas¬ 
es. 884 TJ.& 858, 92 L.Ed. 1778, Ott 
v. Mississippi Val. Barge Line Co., 
68 S.Ct. 1680, 1582, 234 U.S. 869. 
i 92 L.Ed. 1779, Montgomery v. Mis- 
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an irregularity, he may have the resulting assess¬ 
ment corrected. 87 

Overvaluation and discrimination. A court may 
not disturb a valuation unless the assessment is the 
result of a rule of valuation designed to operate un¬ 
equally, 88 that is, unless it is due to fraud, arbi¬ 
trariness, or some conduct amounting to fraud on 
the part of the assessing officers. 88 The remedy 
does lie for overvaluation, 80 as where the assessed 
value exceeded the actual value at all times, 91 or 
where the value of the property as assessed or 
equalized is so grossly m excess of the actual value 
as to constitute constructive fraud. 92 Unless the 
disparity 19 gross, it will not be held to amount to 
constructive fraud; 98 indeed, it is the rule in some 
jurisdictions that a palpable overvaluation alone is 
not sufficient to show constructive fraud; in addi¬ 
tion there must be a showing of a lack of uniformity 
when the property assessed is compared with other 
like property similarly situated. 94 An overvaluation 
in an assessment will not entail its entire nullity, 
but will only annul the part in excess of the legal 
limit. 96 Moreover, an overvaluation of some classes 


of property of a taxpayer, if it is offset or neutral¬ 
ized by the undervaluation of other property in the 
single assessment, does not entitle him to an 
abatement. 96 

Correction upward at instance of state. Under 
statutes so providing if those representing the com¬ 
monwealth think a particular assessment is too low, 
they have the right to apply to the designated court 
to have such assessment corrected so as to show a 
proper assessment. 97 

b. Conditions Precedent 

There must be compliance with all conditions preced¬ 
ent to a suit In abatement, Including exhaustion of 
remedies below, and payment of the tax, where so re¬ 
quired by the statute, end the filing of an Inventory, list, 
or return. 

While it is incumbent on one seeking statutory 
relief for a reduction of an assessment to proceed 
strictly m accordance with the statute, 98 and thus 
fully to comply with all conditions precedent, 99 if 
nothing in the statute inhibits it, the statutory re¬ 
quirements may be dispensed with by agreement of 
the parties. 1 Under a statutory provision requiring, 


sissippi Val. Barge Line Co, 68 S Ct 
1631, 1632, 334 U.S. 869, 92 L.Ed 

1779, Ott v. American Barge Line 
Co, 68 SCt. 1631, 1532, 334 U.S. 
859, 92 LEd. 1779, Montgomery v. 
American Barge Line Co, 68 S Ct 
1631, 1633, 334 U.S. 869, 92 LEd 

1779, Ott v. Union Barge Line Co., 
68 S.Ct. 1532, 334 U.S. 869, 92 LEd 
1779, reversed on other grounds Ott 
v. Mississippi Val. Barge Line Co., 69 
S.Ct. 432, 336 U.S. 169, 93 LEd. 685. 
rehearing denied 69 S.Ct. 663, 336 

U.S. 928, 93 L.Ed. 1089. 

87 . Va.—Wise v. Commonwealth, 95 

S.E. 632, 122 Va. 693, certiorari 

denied 39 S.Ct 287, 248 U.S. 582, 
63 L.Ed 432. 

61 C.J. p 898 note 20. 

88. Wash.—North Shore Land Co. v. 
Grays Harbor County, 10 P.2d 235, 
168 Wash. 16. 

61 C.J. p 898 note 22. 

89 . Wash—Collins v. King County, 
141 P. 305, 80 Wash. 251. 

61 C.J. p 898 note 23. 

Courts are reluctant to override 
the judgment of assessors and of 
boards of equalisation.—Washington 
Ceupty Nat. Bank v. Washington 
County, 10 S.E.2d 515, 176 Va. 216. 

extermination of board of equalisa¬ 
tion 

1 The statute permitting court ac¬ 
tion St law or In equity to determine 
a fair tax on property does not op¬ 
erate to enlarge the scope of judicial 
review of the determinations of the 
state board of equalisation concern-' 


ing the valuation of railroad proper¬ 
ties, but it affords a remedy, in the 
district court of Burleigh County, in 
the circumstances prescribed in the 
act, where the determination of the 
state board of equalisation has been 
actuated by fraud or has been made 
in such illegal, wrongful, arbitrary, 
or capricious manner as to consti¬ 
tute, in effect, a fraud in law or an 
act in excess of Jurisdiction—North¬ 
ern Pac. Ry. Co. v. State, 299 N.W. 
696, 71 N.D. 93. 

9a N.H.—Gowen v. Swain, 10 A 2d 

249, 90 N.H. 383. 

61 C.J. p 898 note 24. 

Comparison of property 

Under statute giving right to re¬ 
lief from assessment, where the val¬ 
uation of property is grossly in ex¬ 
cess of and out of proportion to the 
assessed valuation of other acreage 
lands generally In the same county, 
the comparison of property must be 
with other adjacent properties of 
like kind and character, and before 
a tax assessment can be corrected, it 
must appear that assessment is out 
of line generally with other neighbor¬ 
hood property, which in character 
and use bears some relation to prop¬ 
erty of One seeking to correct as¬ 
sessment.—Washington County Nat 
Bank v. Washington County, 10 S.E. 
2d 516, 176 Va. 216. 

91 . La.—Peden Iron & Steel Co. v. 

Louisiana Tax Commission, 111 $o. 

614, 168 La. lol 
61 OJ. p 398 nots 25* 

98 . Wash.—Inland Empire Land Cd. 


v Grant County, 245 P. 14, 138 
Wash. 439. 

61 C.J p 898 note 2$ 

93. Wash—Wiley v. Spokane Coun¬ 
ty, 293 P 279, 169 Wash. 291— 
Northwestern Lumber Co. v. Grays 
Harbor County, 224 P. 681, 129 
Wash. 250. 

94. Wash.—Kinnear v King County, 
213 P. 472, 124 Wash 102, affirmed 
221 P 340. 127 Wash. 701. 

61 C.J. p 898 note 28. 

95. La.—Constantin Refining Co. v 
Day, 85 So 613, 147 La. 623. 

96* La—Comegys v. Louisiana Tax 
Commission, 130 So. 654, 15 La. 
App 171. 

61 C.J. p 898 note 30. 

97. Va.—Carolina Cotton & Woolen 
Mills Co v Commonwealth, 121 S 
B. 66, 138 Va. 71. 

98. Va.—Commonwealth v. Colum¬ 
bian Paper Co., 130 S.B. 421, 143 
Va. 33,2. 

99. JTotioe 

Under statute relating to notice on 
tax abatement appeal, court must is¬ 
sue order of notice on each appeal 
on request of moving party, where 
no notices have been ordered by 
judge in vacation, and Oourt need not 
inspect docket and files each term 
to ascertain entry of tax abatement 
appeals requiring notice, and issue 
orders of notice of its own motion. 
■—S. V. Warren Co. v. Frits, 25 A.2d 
646, 188 Me. 279. 

1. Va.—Commonwealth v Columbian 
Paper Co., 130 S.E. 421,' 149 V*l 
332 . 
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as a condition precedent to an abatement suit, that 
the taxpayer answer all proper inquiries by the as¬ 
sessors as to the nature, situation, and valuation of 
his taxable property, the assessors need not use any 
precise formula or employ any language other than 
that which will acquaint such taxpayer with the 
nature and purpose of their inquiry. 2 

Exhaustion of remedies below. Subject to the 
rule requiring the exhaustion of administrative rem¬ 
edies for appeal and review of tax assessments in 
the first instance, complainant must, as a condition 
precedent to his being entitled to maintain an ac¬ 
tion of this kind in the proper court, have ex¬ 
hausted his remedy of appeal or review before the 
proper administrative tribunal, 3 unless such board 
has refused him an opportunity to be heard, 4 or 
has, by its fraud, induced him to rely on its repre¬ 
sentation that it would not increase the assessment, 5 
or unless he has been prevented from appearing be¬ 
fore it by accident or mistake without fault on his 
own part. 6 Moreover, where the board has de¬ 
clared that a certain assessment would not be re¬ 
duced, and an application to it for a reduction would 
have been an idle ceremony, such application is not 
prerequisite to a suit, 7 and, likewise, where the 
taxpayer did not offer the board evidence of the 
overvaluation claimed in his petition, a dispute over 
a point of law rendering such evidence futile, the 
right of action is not thereby defeated. 8 Where the 
relief sought is based in part on facts not appearing 
on the record of a board of equalization, a suit to 
void an increase by the board and return the valua¬ 
tion to that set before the increase is maintainable 
notwithstanding a remedy at law by writ of re¬ 
view. 9 


Payment of tax. Whether complainant is also 
obliged to pay or tender as much of the tax as he 
admits to be just depends on the local statute. In 
some jurisdictions payment of a tax improperly 
assessed docs not estop a taxpayer from claiming 
an abatement, 16 and even a voluntary payment of the 
tax, where it has had no effect on inducing the sub¬ 
division of the state receiving it to pay or withhold 
the full amount of its state taxes, does not estop the 
taxpayer to claim an abatement. 11 Under some 
statutes it i9 required that the valid portion of the 
tax must be paid or tendered, 12 but under others 
tender is held not to be necessary. 18 However, as¬ 
suming a tender of the proper amount to be neces¬ 
sary, where an owner takes a list describing the 
property, with the claimed values thereof, and a 
blank check, and requests the treasurer to calculate 
the tax, based on such a valuation, the treasurer 
replying that he will not accept such valuation, the 
tender is sufficient. 14 

Inventory, list, or return . Notification to file a 
verified return, inventory, or list of taxable prop¬ 
erty, is generally considered to be a condition pre¬ 
cedent to an action for the reduction of a tax as¬ 
sessment, 15 provided such return or list complies 
with statutory requirements. 16 It is the rule in 
some jurisdictions that a failure to file this list, 
for any reason whatsoever, will work an estoppel 
against complainant, 17 the estoppel applying to the 
correctness of the assessment, not its validity. 18 
Elsewhere it is held that a failure to file the list 
may be excused for reasonable cause. 19 Similarly, 
in some jurisdictions the omission of taxable prop¬ 
erty from the list will estop the taxpayer from an 
action for abatement, 20 while in others the right to 
sue is not lost where the omission is innocently or 


2 . Me.—Powell v Cltv of Old To* n, 
81 A. 1068, 108 Me 632 

3. La.—“Mar*ton v. Elliott, 70 So 
619, 138 La. 674. 

61 C.J. p 899 note 40. 

4» N.H.—Melvin v. Weare, 66 N.H. 
436. 

6. Wash —Citizens' Nat. Bank v. Co¬ 
lumbia County, 63 P 209, 23 Wash. 
441. 

6. N.H.—Trust & Guaranty Co. v. 
Portsmouth, 69 N.H. 33. 

7. N.H.—Bean & Symonds Co. v. 
Town of JalXrey, 117 A. 12, 80 
N.H. 343. 

8. N.H.—Arlington Mills v. Town of 
Salem, 140 A. 163, 83 NH. 148. 

9. Wash.—Weyerhaeuser Timber 
Co. v. Pierce County, 233 P. 922, 
188 Wash. 866. 

61 C.J. P 899 note 46. 


10. N.H—Weeks v Gilmanton, 60 
NH. 500. 

11. N H —Manchester Mills v. Man¬ 
chester, 67 N.H. 309. 

18. Iowa.—Grimmell v. Des Moines, 
10 N.W. 330, 57 Iowa 144. 

61 C.J. p 899 note 65 

13. S D.—Pettigrew v. Moody Coun¬ 
ty, 96 NW 94, 17 SD. 275. 

14. Wash—Inland Empire Land Co 
v. Grant County, 245 P. 14, 188 
Wash. 439 

61 C J. p 899 note 57. 

15. R.I.—Clare v. Curran, 159 A. 
835, 62 R.I 196. 

61 C.J. p 899 note 59. 

16. N H —Amoskcag Mfg. Co v 
Manchester, 46 A. 470, 70 N.H 200 

61 C.J. p 900 note 60. 

17. La.—Millsaps v. Traylor, 55 So 
677, 128 La. 1068. 
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18. La.—Louisiana Long Leaf Lum¬ 
ber Co v Vines, 90 So. 660, 150 
La. 311. 

Xnerease in assessment 

Company which failed to file ren¬ 
dition of its taxable stock of mer¬ 
chandise and business fixtures with 
parish assessor was not estopped in 
action to annul increase in assess¬ 
ment to contest increase in its as¬ 
sessment made on order of tax com¬ 
mission, resulting in valuation of 
property beyond its actual cash val¬ 
ue—G R McKinney Co. v. Louisi¬ 
ana Tax Commission, La.App., 150 
So. 452. 

19. N.H.—Bean & Symonds Co. v 
Town of J&ffrey, 117 A. 12, 80 N.H. 
343. 

61 C.J. p 900 note 63. 

80. La.—Bowman-Hicks Lumber Co 
v. Cole, 91 So. 744, 151 La. 803. 

61 C.J. p 900 note 66. 
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unintentionally made and the list is filed in good 
faith.** 

c. Time to Sue; Limitations and Laches 

An action to reduce an asaassment or to abate a tax 
must be brought within the time limited by the statute. 

An action to reduce an assessment or to abate 
a tax may not be begun after the expiration of the 
time limited by statute, 22 even though the assess¬ 
ments are grossly excessive 22 and conditions pre¬ 
cedent have been complied with. 24 However, if a 
delay in bringing the proceeding is due to the act 
of the assessor, complainant is not precluded from 
bringing such a suit beyond the time limited. 22 The 
statutory limitation cannot be stayed by agreements 
between assessors and collectors with tax debtors to 
await the result of pending suits. 26 Under some 
statutes, if an improper tax is adjustable in abate¬ 
ment proceedings, an action not brought until after 
the tax has been assessed and largely collected is not 
too late ; 27 and elsewhere it has been held that an 
action for the reduction of taxes for the past five 
years was not necessarily unreasonable or barred by 
laches. 28 An amendment to a schedule attached to 
a complaint for reduction of assessments will not be 
allowed where its effect would be to permit addi¬ 
tional matter to be added to the complaint at a time 
after which it could not have been brought in by the 
original complaint. 29 

d. Who May Sne and Parties 

The action generally may be brought by anyone ag¬ 
grieved by the aaaeaament, and the action may be brought 
against the taxing authority. 

A proceeding for the reduction of an assessed 


valuation is one between the taxpayer and the 
state 30 in which the taxpayer is properly designated 
plaintiff and the state defendant. 21 As a general 
rule the action is maintainable by any person ag¬ 
grieved by his assessment, 32 and it may be main¬ 
tained by one having color of title to the land as¬ 
sessed, 33 or by the holder of the equitable title to 
property assessed in the name of his trustee. 24 In 
some jurisdictions, under statutes by which bank 
stock is assessed against the individual stockholders, 
and not against the bank, an application to correct 
an assessment must be made by the stockholders, 22 
since the bank, not being liable for the tax, except 
out of the stockholders' funds, is not a party of 
interest. 36 A tax, invalid because assessed against 
a person not the owner of the property, is not 
abated on the petition of the owner. 27 

Subject to the provisions of the governing stat¬ 
ute, the proper party defendant may be the municipal 
corporation, 38 or the board of assessors; 39 but it 
has been held that neither the commonwealth 40 nor 
the auditor of public accounts 41 is a proper party 
defendant. Likewise, a board of reviewers has been 
held not to be a necessary party in a suit for a 
reduction of the assessment. 42 

Intervention may be allowed to a board of equal¬ 
ization to defend itself from the charge of having 
acted illegally, as alleged in a taxpayer's complaint, 
and to show that it acted within the scope of its 
authority. 43 

e. Pleading 

(1) In general 

(2) Issues, proof, and variance 


81. N.H.—Amoskeag Mfg. Co. v. 
Manchester, 46 A. 470, 70 N.H. 
200 . 

61 C.J. p 900 note 66. 

88. PI a.—Corpus Juris cited In Rio 
Vista Hotel & Imp. Co. v. Belle 
Mead Develop. Corp., 182 So. 417, 
424, 132 Fla. 88. 

Wash.—Church v. Benton County, 66 
P.2d 1010, 186 Wash. 59. 

61 C.J. p 901 note 72. 

83. La.—Orient Ins. Co. v. Board of 
Assessors, 50 So. 778, 124 La. 872, 
affirmed 81 S.Ct 664, 221 U.S. 358, 
65 L.Ed. 769. 

84. La.—Orient Ins. Co. T. Board of 
Assessors, supra. 

88. La.—Texas A P. Ry. Co. v. 
Flournoy, 64 So. 475, 128 La. 71. 

86 . La.—Orient Ins. Co. v. Board 
of Assessors, 50 So. 778, 124 La. 
872, affirmed 81 S.Ct. 554, 221 U.S. 
868, 66 L.Ed. 769. 


87. N.H —Bretton Woods Co v. 
Carroll, 151 A 705, 84 N.H. 428. 

88 . Wash.—Inland Empire Land Co 
v. Grant County, 245 P. 14, 138 
Wash. 439 

189. N.J.—Lehigh Valley R. R. Sys¬ 
tem v. Walsh, 53 A2d 369, 26 N. 
J.Misc. 360. 

30. N.M.—First State Bank of Ber¬ 
nalillo v. State, 198 P. 73. 26 NM. 
401. 

31. N.M.—-First State Bank of Ber¬ 
nalillo v. State, supra. 

38. Va.—Commonwealth v. Small¬ 
wood Memorial Inst, 97 S.B. 806, 
124 Va. 142. 

61 C.J. p 901 note 81. 

33. N.H.—Carpenter v. Dalton, 68 
N.H. 615. 

34. Va.—Commonwealth v. Small¬ 
wood Memorial Institute, 97 S.E. 
805, 124 Va. 142. 

61 C.J. p 901 note 88. 


35. Va.—Town of Leesburg v. Lou¬ 
doun Nat. Bank. 126 S.E. 196, 141 
Va 244. 

61 C.J p 902 note 86. 

36. Va.—Town of Leesburg ▼. Lou¬ 
doun Nat. Bank, supra. 

37. N.H.—Granite State Land Co. v 
Town of Hampton, 79 A 25, 76 N 
H. 1. 

61 C.J. p 902 note 89. 

38. Conn.—U. S. Envelope Co. v. 
Vernon, 44 A 478, 72 Conn. 329. 

39. La.—Gay v. New Orleans Board 
of Assessors, 84 La.Ann. 370. 

40. Va.—Thornhill Wagon Co. v. 
Commonwealth, 131 S.E. 445, 144 
Va. 194. 

41. Va.—Thornhill Wagon Co. v. 
Commonwealth, supra. 

61 C.J. p 902 note 95. 

42. La.—Bowman-Hicks Lumber Co. 
v. Reid, 126 So. 232, 169 La. 905. 

43. La.—Millsaps v. Traylor, 65 So. 
677, 128 La. 1068. 
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(1) In General 

The application or petition must allege good and 
eufflolent grounds for the reduction or abatement of the 
tax assessed, and all other matters essential to the 
maintenance ef the action. 

In accordance with general rules the application 
or petition must allege good and sufficient grounds 
for the reduction or abatement of the tax assessed ; 44 
the court will consider only such grounds of objec¬ 
tion to the assessment as are set forth in such ap¬ 
plication or petition, 46 and the cases there made 
cannot be enlarged by amendments 46 Thus, the 
complaint must allege the fulfillment of the condi¬ 
tions precedent, 47 such as that the taxpayer made 
a return of his taxable property to the assessor, 48 
and exhausted his administrative appeals. 49 He 
should also allege the value of the land claimed to 
be erroneously assessed. 60 If he desires to plead 
that an assessment of a certain area of land is il¬ 
legal because his actual ownership is in fact sub¬ 
stantially less than the amount assessed, he is bound 
either to allege that fact, or to state its true area, 
so that the extent of the discrepancy will appear 61 
A petition claiming that petitioner owns no per¬ 
sonal property at all and therefore should not have 
been assessed for any does not present a case of 
overvaluation. 62 Since a prayer for the annulment 
of an entire assessment will include a prayer for 
the annulment of that part of it which is in fact 
null, 63 therefore, although the petition, in an action 
for relief against an assessment, avers that the as¬ 
sessment is null, and there is no prayer specifically 
for a reduction of the assessment, the suit may 
nevertheless be considered as one for the reduc¬ 


tion of the assessment 54 Failure to except to a 
petition does not require the court to accept as true 
allegations therein which are legally untrue. 6 * 

(2) Issues, Proof, and Variance 

The matter In Issue Is whether the petitioner's tax 
Is greater than It should be, and evidence tending to 
prove or disprove that issue Is admissible* 

The matter in issue in a tax abatement case is 
whether petitioner’s tax is greater than it should 
be; 66 and on the issue of value, evidence of the 
value of the property claimed to have been erron¬ 
eously assessed, 57 and even of property other than 
that in question, 68 is ordinarily admissible. Thus, it 
is error to exclude evidence that more money was 
spent on certain improved property than such prop¬ 
erty was worth, resulting in a capital loss. 59 A 
corporation petitioning for an abatement of taxes 
on the ground that other property in the state is 
not appraised for taxation at its full value makes 
an issue of the true value of all of the taxable prop¬ 
erty in the state, 60 thus rendering relevant oral and 
documentary proof tending to establish the value 
of the stock in trade of corporations in the state. 61 
A taxpayer can establish the value of an entire 
system and insist that a particular part of it can¬ 
not be taxed more than the total value of the 
whole. 62 A failure to prove the essential fact that 
certain bank stock was assessed at a greater rate 
than was other competitive moneyed capital, in 
violation of statute, is a fatal error, a mere allega¬ 
tion of the illegality of the tax being insufficient. 63 
Defendant, m an abatement suit over taxes on cer¬ 
tain real property, may not introduce evidence to 


44. Wash —Grays Harbor Lumber 
Co. v. Grays Harbor County, 211 
P. 270, 122 Wash. 626. 

61 C.J. p 902 note 2. 

46. Conn.—White v. Portland, 26 A 
842, 68 Conn. 18. 

61 C.J. p 902 note 8. 

46. Conn.—White v. Portland, 26 
A. 842, 68 Conn. 18 

47. Wash—Church v. Benton Coun¬ 
ty. 56 P.2d 1010, 186 Wash 69. 

61 C.J. p 902 note 5 

48. La.—Marston v. Elliott, 70 So 
619, 188 La. 674. 

49. La.—Marston v. Elliott, supta. 

60. Ark.—Buhler v. Perry County, 
10 S.W.2d 82. 178 Ark. 82. 

61 C.J. p 902 note 8. 

61. Conn.—Ponemah Mills v. Town 
of Lisbon, 94 A. 919, 89 Conn. 485. 

61 C.J. p 908 note 9. 

68. Miss.—George County Bridge 
Co. v. Board of Sup*rs of George 
County, ISO So. 488, 158 Miss. 501. 

61 C.J. p 908 note 10. 

84 C.J.S.—74 


53. La—Texas & P. R. Co. v. Flour¬ 
noy, 54 So. 475, 128 La. 71. 

54. La—Texas & P. R. Co v Flour¬ 
noy, supra. 

55. La.—Comegys v Louisiana Tax 
Commission, 130 So. 654, 15 La. 
App. 171. 

56. N.H.—Rollins v. City of Dover, 
44 A.2d 118, 93 N.H. 448—Page 
v. City of Portsmouth, 83 A. 97, 
76 N.H 372. 

Disproportionate valuation 

Where plaintiff shows that his 
property has been assessed at more 
than its fair market value, presump¬ 
tion that other property in taxing 
district was assessed at full market 
value as directed by statute is not 
available, but plaintiff must go on 
and show that his valuation is dis¬ 
proportionate to that of other prop¬ 
erty in general.—Rollins v. City of 
Dover, 44 A.2d 118, 93 N.H. 448. 

57. Me.—Penobscot Chemical Fibre 
Co. v. Inhabitants of Bradley, 59 A. 
83. 99 Me. 268. 

61, C.J. p 908 note 15. 
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Belling prioe 

In taxpayer's suit to have assess¬ 
ment reduced, assessor must show 
what land as a whole would sell for 
at fair private sale—Frost Lumber 
Industries v. Louisiana Tax Commis¬ 
sion, 141 So. 8, 174 La. 396 

58. Me.—Penobscot Chemical Fibre 
Co. v. Inhabitants of Bradley, 59 
A. 83, 99 Me. 263. 

61 C.J. p 908 note 16. 

59. N.H—Arlington Mills v. Town 
of Salem, 140 A. 163, 83 N.H. 148. 

60. N.H.—Boston & M. R. R. y. 

State, 77 A, 996, 75 N.H. 513, 81 
L R.A..N.S., 539, Ann.Cas.l912A 

882. 

61. N.H —Boston 4 M. R. R. v. 
State, supra. 

68. N.H.—Arlington Mills v. Town 
of Salem, 140 A. 168, 83 N.H 148 

63. Va. —Town of Leesburg v Lou¬ 
doun Nat. Bank. 126 S.E 196, 141 
Va. 244. 
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show that certain other 'of plaintiff's k>ts' in the 
same town, but not named in his petition, were taxed 
at less than their real value, in order to show that 
all the lands claimed by plaintiff were not, when 
taken as a whole, appraised at an amount above their 
aggregate value. 64 In jurisdictions where the il¬ 
legality of the tax itself may be raised in suits t6 
reduce assessments, where it is alleged that the law 
authorizing the tax is invalid owing to a want of 
promulgation or some irregularity, 66 or where it is 
alleged that the tax itself was originally imposed 
in violation of law or assessed without legal au¬ 
thority, 66 the illegality of the tax itself is in con¬ 
testation. 

f. Evidence 

An assessment Is presumed correct, and the plain¬ 
tiff has the burden of proving by clear and convincing 
evidence that It la illegal or* erroneous. 

The ordinary rules of evidence are applicable in 
an abatement suit. 67 

Burden of proof and presumptions . Since an as¬ 
sessment by the proper officer is presumed to be 
correct, 68 the burden is on complainant to prove the 
error, inequality, or injustice in the assessment. 69 
Thus, in the absence of a showing to the contrary, 
property will be presumed to have been assessed in 
the name of the true owner, 70 and the burden of 


proving an illegal change in an assessment liter the 
public exposure of ffte assessment rolls is on the one 
attacking it, 71 although, in the absence of an assess¬ 
ment' covering a ta&payef'S property, th4 presump¬ 
tion is that it was not assessed to him. 72 Excessive 
valuations may be so flagrant as to require inter¬ 
ference by the court without evidence of compara¬ 
tive valuation, 72 moreover, nothing else appearing, 
when it is shown that property is appraised sub¬ 
stantially in excess of its just value, inequality is 
presumed, and complainant need not produce fur¬ 
ther evidence of discrimination, 74 and, where the 
books of an industrial company are properly kept, 
and there is no evidence of fraud, they are pre¬ 
sumed to reflect the fair market value. 76 Since tax¬ 
es can be assessed only by authority of the legisla¬ 
ture, in proceedings to abate taxes assessed it is 
incumbent on the taxing authorities to show legis¬ 
lative sanction for the assessment. 76 Where pay¬ 
ment under protest is required, plaintiff must prove 
such payment 77 

Admissibility . The general rules of evidence 
govern the admissibility of evidence in proceedings 
to reduce assessments or abate taxes. 78 

Weight and sufficiency . In order to overthrow 
assessments as excessive and to obtain a reduction 
or abatement thereof, the evidence must be clear 70 
and convincing 80 Where a petitioner for an abate- 


64. N.H.—Dewey v. Stratford. 42 N. 
H 282. 

65. La—Marston v. Elliott, 70 So. 
619, 138 La. 574. 

66 . La.—Marston v. Elliott, supra. 

67. NH—Arlington Mills v. Town 
of Salem. 140 A. 163. 83 N.H. 148 

61 C.J. p 903 note 28 
08. Wls.—Peninsular Power Co. v. 
Wisconsin Tax Commission, 218 N. 
W. 371, 196 Wis. 231. 

61 C.J. P 903 note 29. 

69. Minn—Kalscheuer v. State, 8 N. 
W.2d 624, 214 Minn. 441. 

Va.—Skyline Swannanoa v. Nelson 
County. 44 S E 2d 437, 186 Vo, 878 
—Griffin v. Norfolk County, 196 S. 
E. 698. 170 Va. 370. 

61 C.J p 903 note 90. 

Those who claim right to relief 
from alleged erroneous assessment 
of real estate under a statute, must 
measure up to the statutory require¬ 
ments —Griffin v. Norfolk County, 
eupra 

70. Wash -^-Columbia River poor 
Co. v. Cowlitz County, 216 P. 875, 
XU Wash. 603. 

72. Xjbl —Crowell & Spencer Lumber 
Co. v. Word, 93 So 678, 162 La* 455. 

7SL Brown Paper Mill Co. v. 

Flshef, 134 So 70S, 16 La.App. 427 


73. Wash—Inland Empire Land Co 
v Douglas County, 270 P 812, 149 
Wash 253 

74. Me—Spear v. City of Bath, 130 
A. 507, 125 Me. 27. 

76. Va—Thornhill Wagon Co v 
Commonwealth, 131 SE 445, 144 
Va 194 

| 61 C J p 904 note 37 

| 70. N.H —Boston & M R R v. City 
of Concord, 98 A 66, 78 N.H. 192. 

77. Wash,- 7 -Church v. Benton Coun¬ 
ty, 56 P.2d 1010, 186 Wash. 59, 

78. Xiong-term leases 

In pr6ceedings to obtain equaliza¬ 
tion of assessment and valuation of 
department store and city block on 
which it was located for real estate 
tax purposes, trial court was Justi¬ 
fied in receiving in evidence long¬ 
term leases, which had been made 
seme years before, and which requir¬ 
ed company operating store to* pay 
the taxes, ore r objection of trustees 
in bankruptcy of the company, even 
though trial court would not have 
been justified in basing its valuation 
solely on, the leases.—-Kalscheuer v. 
State, £ N.W.2d 624. 214 Minn. 441. 
BVldenoo hold inadmissible 

(1) There being no question of im¬ 
peachment, evidence of a selectman 
"as one of the assessing officials'' as 

4470 


to the details of an assessment Is 
incompetent—Arlington Mills v 
Town of Salem, 140 A. 163, 83 N.M. 
148. 

(21 In proceedings to obtain equal¬ 
ization of assessment and valuation 
of department store, exclusion of evi¬ 
dence as to tax delinquent property, 
most of which was in deteriorated 
wholesale and jbbblng district quite 
a distance from store, was propel 
and exclusion of evidence of critical 
financial situation of company oper¬ 
ating store and that It wafe contem¬ 
plating proceedings in bankruptcy 
was not prejudicial error, where 
there was no evidence tending to 
prove that property was not lease- 
able at a figure which would return 
a fair income on valuation fixed by 
trial court.—Kalscheuer v. State, 8 
N.W 2d 624, 214 Minn. 441. 

79. Wash —Houston v. King County, 
155 P. 773. 90 Wash. 200. 

61 C.J p 904 note 42. 1 

80. Minn.—Kalscheuer v. State, 8 N, 
W.2d 624, 214 Minn. 441. 

Va.—Skyline dwannanoa v. kelson 
County, 44 S.E.2d 437, 186 Va. 87*8 
-^-Washington County Nat Bank 
y, Washington County, 10 S.E.2d 
615, 176 Vo. 216. 

61 C J. p 904 note 43* t t 
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ment of taxes establishes the overvaluation 1 Of his 
owh property but produces no evidence as to the 
appraisal of other property in the taxing district, 
he is not entitled to a finding that such other prop¬ 
erty was assessed at its fair market value, by force 
of the presumption of a performance of duty by 
public officers . 81 A fixed depreciation test, although 
it may tend to uniformity in taxation, must yield 
to evidence of actual depreciation of a specific ob¬ 
ject the value of which is disputed . 82 

g. Questions of Law and Fact 

In an abatement ault whether the aaaesament la ae 
exceaslve aa to conatitute conatructive fraud ia a quea- 
tion of fact. 

In an abatement suit whether the assessment is 
so excessive, as compared with the value of the 
land and assessments on other lands, as to con¬ 
stitute constructive fraud, 83 or for what purposes 


property outside of a village district is being held by 
the district, 84 is a question of fact.' Moreover, in 
cases where it is necessary to consider the inter¬ 
dependence of values, the problem is one of fact. 85 

h. Findings and Judgment 

The findings and Judgment In an abatement ault mutt 
be In accordance with the pleadings and proof, and the 
Judgment must be auch ae can be rendered under the 
provisions of the statute. 

Provision is often made for the submission of tax 
abatement or reduction cases by the court to com¬ 
missioners, referees, or auditors. 86 The judgment 
should conform to the pleadings and proof. 87 Since 
value is so largely a matter of opinion, and the 
law has provided officers to make valuations, 88 the 
court will not make assessments and fix valuations. 88 
However, under some statutes, the court in a pro¬ 
ceeding to reduce or abate a tax assessment may 


Bvldenoe bold sufficient 

(1) In general 

La.—Frost Lumber * Industries v. 
Louisiana Tax Commission, 141 So 
8, 174 La. 896. 

Va.—Skyline Swannanoa v. Nelson 
County, 44 S E.2d 437. 186 Va. 878 
—Washington County Nat. Bank v. 
Washington County, 10 S E.2d 615, 
176 Va. 216 

Wash—Bellingham Community Ho¬ 
tel Co v. Whatcoih County, 70 P.2d 
301, 190 Wash. 609. 

01 C J p 904 note 46 [a]. 

(2) To establish that property was 
assessed at a value so far in excess 
of its actual cash value as to indicate 
that assessment was arbitrary and 
constructively fraudulent —Corcoran 
v. State Board of Equalization, 164 P. 
2d 795, 116 Mont. 499 

(3) To sustain finding as to the 
true and full value of the depart¬ 
ment store and property on which it 
was located for assessment—Kals- 
cheuer v. State, 8 NW2d 624, 214 
Minn. 441. 

(4) To sustain presumption that 
assessment was properly made.— 
Frost Lumber Industries v. Pickel, 
159 So. 816, 181 La. 180. 

(6) To sustain finding that assess¬ 
ment on cut-over timber lands should 
bs reduced.—Natalbany Lumber Co. 
v Louisiana Tax Commission, 148 So. 
-0. 176 La. 110. 

(6) To show that a pier of railroad 
company was underassessed —New 
York Cent. R. R. System v. Walsh, 58 
A.2A 370, 25 NdT.Jdisc. 428. 

Evidence held insufficient 

<i) In ffenetfali—Ooelet v. Tax As¬ 
sessor* of' Cit^ of Newport, 172 A- 
896, 64 R.l. 806. 

61 C.J. t> 904 not* 46 CbJ. 

' (2) To support superior court's 
finding that value of building was 


less than that found l j commis¬ 
sion —Dexter Horton Bldg Co v. 
King County, 116 P.2d 507, 10 Wash. 
2d 186. 

(8) To entitle taxpayer to relief 
under statute which gives relief only 
where the valuation is “grossly'* in 
excess of and out of proportion to 
the assessed value of other acreage 
lands generally in the county.—Grif¬ 
fin v. Norfolk County, 196 S E. 698, 
170 Va. 370 

(4) To establish that assessment 
of realty was erroneous—Griffin v 
Norfolk County, supra—City of Nor¬ 
folk v Holland. 175 S.B. 737, 163 
Va. 842 

(5) To show that assessed valu¬ 

ation was so flagrant an overvalua¬ 
tion as to constitute constructive 
fraud warranting a reduction of the 
assessed valuation.—Bellingham 

Community Hotel v. Whatcom Coun¬ 
ty, 121 P 2d 335, 12 Wash.2d 237- 
North Shore Land Co. v. Grays Har¬ 
bor County, 10 P.2d 235, 168 Wash 
16. 

81. N.H.—Clark v. Middleton, 66 A. 
115, 74 N.H. 188. 

88. La—Magnolia Petroleum Co. v. 
Sandlin, 137 So. 595, 18 La.App. 
287. 

83. Wash.—Heuston v. King County, 
155 P. 773, 90 Wash. ,200, affirmed 
159 P. 696, 92 Wash. 701. 

8ft. N.H.—Lisbon Village Diet. v. 
Town of Lisbon, 155 A. 252, 85 N. 
H. 178, ' 

188. N.H.—Arlington Mills v. Town 
of Salem, 140 A. 163, 88 N.H. 148 
61c C.J, p 905 note .65. 

86. necessity of findings 

Where, property , owner sought re¬ 
lief in superior court claiming assess¬ 
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ment against his property was mani¬ 
festly excessive, It was the dutv 
of the referee to whom question of 
value had been referred to deter¬ 
mine whether assessments were 
manifestly excessive, and, where 
such finding was not made, trial 
court erred in refusing to recom¬ 
mit the case for such finding.—Cohn 
v. City and Town of Hartford, 37 A. 
2d 237, 130 Conn. 699, 152 A.L.R. 604 
Rejection of evidence 

Where the only testimony before 
referee supporting claim that capi¬ 
talization of income was the proper 
method of valuation of taxpayer’s 
property was that of taxpayer’s son 
that if he were buying the property 
he would consider that it should 
bring an average gross income of 
twenty per cent of the value, the 
referee did not abuse his discretion 
in refusing to accept such evidence 
as a basis for valuation—Cohn v 
City and Town of Hartford, 37 A.2d 
237, 130 Conn 699, 162 ALR 604. 

Findings held proper 

N* H.—Arlington Mills v. Town of 
Salem, 140 A. 163, 88 N H. 148. 
Wash.—Wiley v Spokane County, 
293 P. 279, 159 Wash. 291. 

87. Judgment based on pleadings 

A property owner having elected to 
separate his attacks on assessment 
on his various properties could not 
complain that the judgment was 
based on pleadings that related to 
but one property.—Cohn v. City and 
Town of Hartford, 37 A.2d 887, 130 
Conn. 699, 152 A.L R. 604. 

88. Wash.—Collins v. King County. 
141 P. 805, 80 Wash. 251. 

89. U.S.—Callaway v. Bahia D.C. 

Ga., 291 243, affirmed 46 S.Ct 

431, 267 tt.S. 479, 69 L.Ed. 745. 

61 C J p 906 note 62. 
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make such order thereon as justice requires, 90 and 
such provision is given the broadest interpreta¬ 
tion. 91 Moreover, in some states it is the rule that 
a taxpayer coming into court to be relieved from pay¬ 
ing more taxes than he claims he should pay ren¬ 
ders himself liable, in these proceedings, to pay all 
of the taxes for which he is chargeable. 92 The 
judgment or order must be in the required form, 99 
but an error in content, if acquiesced in by the op¬ 
ponent, may not be fatal. 94 

Assessments found to be excessive will be reduced 
to a proper figure ; 9B but the procedure under some 
statutes does not authorize a judgment for a value 
greater than the assessment. 96 Where the tax 
abated has already been paid in jurisdictions where 
payment is not a bar to the suit, the abatement judg¬ 
ment should be for the amount abated. 97 Under a 
statute providing that city, town, or district prop¬ 
erty in another city or town, for water supply pur¬ 
poses, is not liable to taxation therein, but the sub¬ 
division so holding it shall annually pay the city 
or town, wherein the property is located, certain 


taxes, the amount so due from a district |o a town 
should, in the district’s proceeding for abatement, be 
deducted from the abatement, 98 and the lack of a 
formal assessment, even though prerequisite to a 
collection at law, will not defeat the right to have 
it allowed." The entry of a default judgment does 
not preclude the setting aside of the judgment for 
failure to comply with the statutory requirement of 
a complaint to the board of supervisors before ap¬ 
pealing to the court. 1 

Effect of judgment . Where assessments are made 
biannually, a judgment on an action to reduce an 
assessment in the assessment year is in effect an 
adjudication of the assessment for the next year, 
in the absence of changed conditions. 2 

Dismissal. A tax abatement appeal is a “case” 
within a court rule relating to the dismissal of 
cases. 3 

i. Costs and Expenses 

The award of costs, expenses, and attorney’s fees 
to the petitioner or to the tax officer defending an abate- 


90. NH-Lisbon Village Diat. v 
Town of Lisbon, 155 A. 252, 85 N 
H. 173. 

61 C.J. p 906 note 64. 

91. N.H.—Lisbon Village Diet, v 
Town of Lisbon, supra. 

92. Va.—Commonwealth v. Schmelz, 
81 S.E 46, 116 Va. 62 

93. Judgment held In proper form 

A judgment, reducing assessment 
of realty as of taxing date and ad¬ 
judging that any tax based on assess¬ 
ment in excess found by court to be 
correct valuation was in effect ille¬ 
gal and not due, was proper in form, 
notwithstanding it did not insert 
amount of tax due.—Mead v. Town 
of Greenwich, 38 A.2d 795, 131 Conn 
278. 

94. Va.—Commonwealth v. Columbi¬ 
an Paper Co., 130 S.E. 421, 143 Va. 
332. 

61 C.J. p 906 note 68. 

95. NH.—Rollins v. City of Dover, 
44 A.2d 118, 93 N.H. 448. 

61 C.J. p 906 note 69. 

Power of oourt 

In taxpayer's action to secure re¬ 
duction in assessment of property, 
court of common pleas had power to 
reduce assessments, where court first 
found that assessments were man¬ 
ifestly excessive and could not have 
been arrived at except by disregard¬ 
ing provisions of statutes as to val¬ 
uation.—Mead v. Town of Greenwich, 
38 A.2d 795, 131 Conn. 273. 

Ptafaur ef amount 

The assessed value of tr*ct of 
land and improvements thereon for 


taxation was fixed by court at forty 
per cent of average amount paid at 
three sales thereof in accordance 
with usual ratio between assessed 
value and fair market value of realty 
in same county.—Skyline Swannanoa 
v. Nelson County, 44 S.E 2d 437, 186 
Va. 878 

Bffeet of deoree 

The amount the court decrees to 
be a proper valuation becomes the le¬ 
gally assessed value of the property 
and is in law the assessor’s valua¬ 
tion.—Blume v. McMullen, 18 So 2d 
31, 154 Fla. 494. 

Order of reduotion 
Where evidence indicated that lots 
were assessed at value so far in ex¬ 
cess of their actual cash value as 
to indicate that assessment was ar¬ 
bitrary and constructively fraudu¬ 
lent, trial court properly refused to 
direct what assessed value should be, 
but erred in not directing state board 
of equalization to reduce assessed 
value to a figure consistent with 
proof of actual cash value.—Corcoran 
v. State Board of Equalization, 154 
P 2d 795, 116 Mont 499. 

96. Minn.—Village of Aurora v. 
Commissioner of Taxation, 14 N. 
W.2d 292, 217 Minn. 64. 

97. Me.—Penobscot Chemical Fibre 
Co. v. Inhabitants of Bradley, 59 
A. 83, 99 Me. 263. 

98. N.H.—Lisbon Village Diet. v. 
Town of Lisbon* 155 A. 252, 85 N. 
H. 178* 

99. N.H.—Lisbon Village Dlst ▼. 
Town of Lisbon, supra. 

L Ky.—Farmers' Nat. Bank of Som- 
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erset v. Board of Sup'rs of Pulaski 
County, 8 S W.2d 401, 225 Ky. 246 
61 C J. p 906 note 75. 

2. Wash—Simpson Logging Co. v 
Chchalis County, 158 P. 342, 91 
Wash. 656. 

3. Me.—S. D. Warren Co. v. Fritz, 25 
A.2d 645, 138 Me. 279. 

Presumptions 

Tax abatement appeals dismissed 
on first day of term under court rule 
relating to dismissal for want of 
prosecution would be presumed, in 
absence of showing to contrary, to 
have gone to final judgment on judg¬ 
ment day of the term.—S. D. War¬ 
ren Co. v. Fritz, supra. 

Appearanoes by assessors and their 
participation in tax abatement pro¬ 
ceedings after dismissal did not cure 
irregularities and "waive" prelimi¬ 
nary steps to hearing on merits, 
where court's decision that proceed¬ 
ings had not been restored to docket 
was still binding.—S. D. Warren Co. 
v. Fritz, supra. 

Continuance 

Whether there was sufficient cause 
to justify continuance of tax abate¬ 
ment appeals which had been pend¬ 
ing for three years, and in which as¬ 
sessors had not appeared and no¬ 
tices had not been ordered on tax¬ 
payers, was a "question of fact" for 
presiding justice; and taxpayers 
whose abatement appeals were dis¬ 
missed on first day of terra presum¬ 
ably had sufficient time during term, 
while court retained jurisdiction over 
docket for the term, to file motions 
for restoration of appeals and the 
continuance thereof.—S. IX Warren 
Oo. ▼. Frits, supra. 



84 C.J.S. 


TAXATION 


§§ 583-684 


ment suit Is controlled by the provisions of the statute 
under which the proceeding Is brought. 

Under statutes so providing, the tax officer de¬ 
fending may recover costs against a taxpayer who 
fails to show that he placed a fair value on his 
property in his sworn statement 4 5 However, unless 
imposed by statute, no power exists for taxing costs 
against the taxing authorities in abatement proceed¬ 
ings. 6 Under an article of the constitution provid¬ 
ing that no money shall be drawn from the treasury 
except in pursuance of specific appropriations, taxes 
in the hands of the tax collector cannot be diverted 
to the payment of costs; nor can the tax collector, 
representing the state in suits attacking assessments, 
be condemned for costs. 6 Even in a jurisdiction 
where the suing taxpayer might recover costs, he 
cannot do so where the assessors corrected the er¬ 
roneous assessment before the proceeding was tak¬ 
en. 7 

Attorney’s fees. Under statutes so providing, the 
attorney for the tax collector receives ten per cent 
commission on the amount of taxes involved when 
the assessment is sustained or not reduced more than 
twenty-five per cent of the reduction claimed, and 
receives five per cent of the taxes involved and 
collected when the assessment is not sustained 8 
The statute applies not only to an official attorney 
for the taxpayer, but to any attorney. 9 

j. Review 

On review of a Judgment In a tax abatement suit 
the appellate court will not consider Immaterial matters 
or issues not raised in the trial court. 

The proceedings whereby a party arrives before 
an appellate tribunal must be proper and regular. 10 
The appellate court will not consider a question not 


material to the issue, 11 * or matters which were prop¬ 
er for the trial court to find; 13 nor will it con¬ 
sider errors not raised and reserved in the trial 
court. 18 Findings supported by the evidence will 
not be disturbed on appeal ; 14 nor will harmless er¬ 
ror require a reversal. 15 The necessity for appeal 
bonds is governed by the laws and practices of the 
various states. 16 The lack of jurisdiction of a 
corporation court of a city in which the principal 
office of the taxpayer is located to correct assess¬ 
ments for another city has been held to be waived 
where the latter city made no complaint and the 
question is raised for the first time in an appellate 
court by the state, the state's auditor having peti¬ 
tioned for a rehearing on the merits. 17 

§ 584. Action to Vacate Assessments or to 

Obtain Reassessment 

a. In general 

b. Jurisdiction and venue 

c. Time to sue; limitations and laches 

d. Conditions precedent 

e. Who may sue and parties 

f. Pleading 

g. Evidence 

h. Judgment 

i. Costs 

j. Review 

a. In General 

Where proper and adequate grounds exist, an equi¬ 
table suit for cancellation or reduction of an assessment 
may be maintained, as where the assessment Is gross¬ 
ly excessive. 

Because of the remedies now generally given by 
statute to the courts to correct irregularities and 
defects in assessments, such radical action as the 


4. R.I.—Champlin v. Tax Assessors 
of Pawtucket, 87 A. 26. 

5. Ark —Doniphan Lumber Co. v 
Cleburne County, 212 S.W. 808, 138 

Ark. 449 

La—Natal ban y Lumber Co. v. Lou¬ 
isiana Tax Commission, 148 So. 20, 
176 La. 110. 

-6. La.—Lake Charles Ry., Light & 

Water Works Co. v. Reid. 98 So. 
748, 152 La. 476. 

61 C.J. p 907 note 83. 

T. Me.—Penobscot Chemical Fibre 

Co. v. Inhabitants of Bradley, 59 
A. 88, 99 Me. 263. 

-S. La.—Opelousas-St Landry Bank 

A Trust Co. v. Thlbodaux, 126 So. 
919, 169 La. 1194. 

41 C.J. p 907 note 85. 

=9. La.—Palmer Co. v. Police Jury 

of Red River Parish, 78 So. 122, 

142 La. 1076. 


Distrlot attorney 

Fact that tax collector in suit to 
compel reduction of assessment on 
taxpayer’s land was represented by 
district attorney and not by a special 
attorney appointed by governor did 
not preclude allowance of attorney’s 
fees, where for several years there 
had been no regularly appointed at¬ 
torney for tax collector of parish in¬ 
volved, and district attorney had 
been representing tax collector, and 
defense of suit was committed to dis¬ 
trict attorney by attorney general.— 
Frost Lumber Industries ▼. Pickel, 
159 So. 816, 181 La. 180—61 C.J. p 907 
note 86 [a]. 

10. Writ of error held mot to lie on 
process before the court of common 
pleas to procure an abatement.—Dur¬ 
ham v. Thompson, 2 N.H 166. 

11. N.H.—Page v. City of Ports¬ 
mouth, 83 A. 97, 76 N.H 372. 

61 C.J. p 907 note 88. 
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12. Wash.—North Shore Land Co. v. 
Grays Harbor County, 10 P.2d 235, 
168 Wash. 16. 

Ultimate facts 

Conn—Bridgeport Hydraulic Co. v 
Town of Stratford, 94 A.2d 1. 

13. Va,—Thornhill Wagon Co. v 
Commonwealth, 131 S.B. 445, 144 
Va. 194. 

14. Conn-—Mead v. Town of Green¬ 
wich, 38 AM 795, 181 Conn. 273. 

15. La.—Brown Paper Mill CO. v. 
Fisher, 134 So. 708, 16 LaJtpp. 427. 

16. La.—Merchants' Mut Ins. Co. v. 
Board of Assessors, 8 So. 891, 40 
La.Ann. 871. 

61 C.J. p 907 note 00. 

IT. Va—Commonwealth v. Colum¬ 
bian Paper Co., 130 S.B. 421, 143 
Va. 882. 

61 C.J. p 907 note 92. 
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vacating, setting aside of an assessment, or prdering 
a reassessment will ordinarily not be taken if it is 
possible to do equity and adjust the assessment to 
the legal rights of complainant by other means. 18 
However, an equitable suit for the cancellation or 
setting aside of an assessment or for an order of 
reassessment may be maintained provided adequate 
grounds for such action appear. 18 A federal court 
will not interfere if plaintiff has an adequate rem¬ 
edy in the state court 20 Cancellation cannot be 
obtained in a proceeding brought under a statute au¬ 
thorizing correction of errors in tax rolls by the 
county treasurer. 21 Assessments will not be aside 
for errors of judgment on the part of the assessor, 22 
as for a mere overvaluation, 22 whether slight or 
even considerable, 2 * where no injustice results, 26 


or, in some jurisdictions, for the erroneous inclu¬ 
sion of property in an assessment; 26 nor will such 
relief lie for errors and defects not fundamental 
in their nature, 27 particularly those which may be 
adequately corrected by administrative boards. 28 

An assessment will be vacated for arbitrary, ca¬ 
pricious, collusive, or fraudulent conduct on the part 
of the assessors, 29 provided the resulting discrimi¬ 
nation against the taxpayer was intentional and sys¬ 
tematic. 30 Hence, assessments will be set aside 
where the property assessed is given a grossly and 
palpably excessive valuation. 31 An assessment may 
also be set aside for want of jurisdiction, 32 or 
where the property itself is not taxable, 33 or for an 
absence of liability on the part of the person taxed 
as to the property assessed. 34 So, too, a taxpayer 


18. US—Harjim, Inc., v Owens, C 
C.A Fla., 64 F 2d 306. certiorari 
denied 64 SCt. 71. 290 U.S. 655, 78 
LEd 568. 

N.Y —Horse Aid Soc. v. Town of New 
Castle, 268 N.Y.S. 788, 241 App. 
Dlv. 623 

N.M.—In re Taxes Assessed Against 
Property of Scholle, for Years 1931, 
1933, and 1934, 78 P.2d 1116, 42 N. 
M. 371. 

61 C.J p 907 note 96 

19. N.Y.—:Miller v. City of Oneida. 
276 NY.S 167, 153 Miec. 438 

Pa —Pennsylvania Turnpike Commis¬ 
sion v. Bedford County, 47 Pa.Dist 
& Co. 496. 

61 C.J. p 907 note 96. 

Essential consideration. 

In determining the validity of an 
assessment for ad valorem taxes 
where the taxpayer has not paid 
the taxes legally collectable, but 
seeks cancellation of the amounts, an 
essential consideration is the differ¬ 
ence between an illegal or an unau¬ 
thorized tax levy and an illegal or 
unauthorized tax assessment as made 
on the tax rolls, since an unauthor¬ 
ized tax levy may make the tax as¬ 
sessment void, even as to the taxpay¬ 
er—City of .Fort Myers v* Heitznan, 
5 So 2d 410, 149 Fla. 208. 

20. U.S—Norton v. Cass County. C. 
C A.Tex., 1*5 F.2d 884. 

21. N.M.—In re United Power Co. 
Taxes for 1937, 106 P 2d 741, 44 N. 
M. 542. 

22. U.S—Harjim, Inc. v. Owens, C. 
C.A.F18., 64 F.2d 306, certiorari de¬ 
nied 64 S.Ct. 71, 294 U.S. 666* 78 
L.Ed. 563—Northern Pac. Ry. Co. 
v. Adams County, D.C.Wash.i 1 F. 
Supp. 168, appeal dismissed, C.C.A., 
63 F.2d 1012 and Adams County 
v. Spokane, P. 4b S. Rys Co., 66 F. 
2d 1408, reversed op other grounds 
Chicago, M.. St, P, & P. R, Co, v 
Adams County, 72 F.2d 816. 

ND.—Northern Pac. Ry. Cp. v. State, 
299 N.W. 696, 71 N.D. 93. ’ 


! Tex—Dallas County v Dallas Nat. 

Bank, 179 S.W.2d 288, 142 Tex. 
1 439. 

61 C J. p 908 note 97. 
intentional denial of uniformity 
In order to warrant federal court 
in taking jurisdiction to declare state 
tax assessment rolls void, it must 
be shown that inequalities in assess¬ 
ments or valuations are result of in¬ 
tentional systematic denial of uni¬ 
formity required by law.—Harjim, 
Inc. v. Owens. CC.A.Fla., 64 F 2d 306, 
certiorari denied 64 SCt. 71. 290 U 
S 655, 78 LEd 568. 

Proceeding by revenue agent 

Alleged error of judgment of tax 
commission in assessing franchise 
tax is one of discretion which court 
was powerless to correct in proceed¬ 
ing for reassessment —Common¬ 
wealth v. Louisville Gas & Elec Co , 
128 S.W 2d 778, 278 Ky. 466 

23. N.D —Northern Pac Ry. Co v. 
State, 299 N.W. 696, 71 N.D. 73. 

61 C.J. p 908 note 98 

24. Tex—Union Independent School 
Dist. v. Sawyer, Civ.App., 259 S 
W. 637. 

Wash.—Dickson v. Kittitas County, 
84 P. 855. 42 Wash. 429. 

25. Wis.—Cliffs Chemical Co. v. 
Wisconsin Tex Commission, 214 N. 
W. 447, 193 Wis. 295, error dis¬ 
missed 48 SCt 435, 277 U.S. 574, 
72 L.Ed. 994. 

61 C.J. p 908 note 1. 

24. U.S.—Ott v. De Bardeleben Coal 
Corp., C.C.A.La., 166 F.2d 5Q9. 

27, Fla.-—City of Fort Myers v. 

Heitxhan, 5 So. 2d 410, 149 Fla. 203, 
61 C.J. p 908 note 2. 

Irregularity la form - 
The purpose* of statute providing 
that no tax shall be set aside for any 
irregularity IP form is to insure 
that, all property properly taxable 
shall n^ escape its share of burden 
due to irregularities or t errors of 
form in laying the assessment.— 
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Ridgewood Elks Holding Corp \ 
Village of Ridgewood, 22 A 2d 266, 
127 N J Law 295. 

28. Fla —Louisville & N. R Co \ 
Board of Public Instruction, 39 So 
480, 50 Fla 222—State v. Southern 
Land, etc, Co, 33 So. 999, 45 Fla 
374 

29. Mo—T J Moss Tie Co v. Allen 
App., 8 S W 2d 1638 

61 C.J. p 908 note 4. 

Constructive fraud 

With respect to taxpayer's right to 
relief from assessment, "construc¬ 
tive fraud" in tax assessment does 
not indicate wrong action, springing 
from improper motives, by assessor, 
as "actual fraud" usually does.—In 
re Trigg, 121 P.2d 152, 46 N.M. 96. 

30. U S.—Union Pac. R. Co. v. Chris¬ 
tensen, C.CA^Iowa, 276 F. 6. 

Intentional overassessmeat 

(1) Intentional overassessment is 
fraud, which court of equity may re¬ 
lieve against by reducing taxes to 
just proportion of public burden — 
Sloman-Polk Co. v. City of Detroit, 
247 N.W. 96. 261 Mich. 689, 87 A.L.R 
1294. 

(2) Where plaintiff's property was 
intentionally overassessed, but re¬ 
duction would result in favoritism, 
since all property in city was over¬ 
assessed, plaintiff could not have re¬ 
lief in equity, since court could not 
reassess whole city.—Sloman-Polk 
Co. v. City of Detroit, supra. 

31. N.M—In re Trigg, 121 P.2d 152, 
46 N.M 96. 

61 C.J. p 908 note 6. 

82. Mo.—T. J. Moss Tie Cb. v. Allen, 
Mo.App., 8 S.W 2d 1028. 

88# Conn.—Connecticut Light ' $r 
Power Co. v. Town of Oxford, 126 
A. 1, 101 Conn. 888. 

61 C.J. P 908 note 8. 

34. W.Va.—Humphreys v. County 
Court of, Monroe County, 106 &E 
701, 90 W.Va. 316. 

61 C.J. p 908 note 9. 
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may sue to vacate the assessment of a‘4ax which 
has been voted but never actually levied, 95 even 
though the tax was voluntarily paid by him in previ¬ 
ous years.*® Such a remedy will also He where the 
assessment complained of casts a cloud on the 
owner’s title. 87 On the other hand, the supposed 
purpose of the taxing authorities to levy an un¬ 
necessarily large tax m order to apply the excess to 
an unlawful use will not justify a court of equity 
in setting the assessment aside; 88 nor can facts 
arising subsequent to the assessment be made the 
basis of a proceeding to annul it. 38 Where an ac¬ 
tion for adjudication of illegality of assessments 
and taxes is pending, it is unaffected by a statute 
thereafter enacted prohibiting issuance of an in¬ 
junction to restrain collection of taxes. 40 

Waiver and estoppel. Where plaintiff at no time, 
until the case reached the court of last resort, 
claimed that the assessor was not the proper person 
to make an assessment, the error, if any, is waived. 41 
The assent or acquiescence of the taxpayer to the 
assessment of property not subject to taxation, 
where it is induced by the representations of the as¬ 
sessor, docs not estop the taxpayer from seeking an 
annulment of the tax. 42 A taxpayer's agreement 
to pay all due and unpaid taxes up to a certain 
date, and any taxes subsequently levied on the 
property, does not estop him to contest the validity 
of such taxes. 43 The voluntary payment of an in¬ 
valid tax in previous years on the same property will 
not estop him to test the validity of a similar sub¬ 
sequent tax. 44 Likewise, in a case where there is no 
evidence that plaintiff's attention was ever called 
to certain assessments or that he took any action 


which warranted defendant in believing that he ac¬ 
quiesced therein, he is -not estopped to question their 
validity, 46 A property owner may be estopped to 
annul an assessment where he has allowed it to 
appear consistently in an improper name to his 
knowledge. 48 

b. Jurisdiction and Venue 

A Judge, without statutory authorization to do so, 
cannot cancel an assessment as illegal. The venue of 
an action to cancel an assessment may be fixed by 
statute. 

A judge, without statutory authorization to do so, 
cannot cancel an assessment as illegal, even in a 
meritorious case, 47 nor can he, without authority, 
strike property from the rolls as exempt. 48 Under 
some statutes, jurisdiction, in contesting an assess¬ 
ment, is determined by the amount of taxes demand- 
able on the sum in dispute between the taxpayer and 
the assessor. 48 

Venue. An action to have an assessment made by 
a state board of assessors declared a nullity may 
be brought m the county where the property sought 
to be exempted is situated. 60 

c. Time to Sue; Limitations and Laches 

Suit to vacate an assessment must be brought with¬ 
in the time limited by the statute, except as circumstanc¬ 
es may make the limitation inapplicable. 

An action to cancel or vacate an assessment must 
be brought within the time limited by the statute, if 
any, 51 and must be seasonably taken. 62 Where, how¬ 
ever, the ground on which the suit is brought is that 
the property is exempt or not within the territorial 
jurisdiction of the assessor, the time limitation is 


35. La.—Erwin v Town of Frank- 
]inton, 58 So 587, 130 La. 827 

30. La.—Erwin v Town of Frank- 
1 inton, supra. 

37. N.Y—Elmhurst Fire Co. v. City 
of New York, 106 NE. 920. 213 N 
Y. 87. 

61 C.J. p 908 note 12. 

38. Wis.—West v Ballard, 32 Wis 
168. 

61 C.J. p 908 note 13 

39. Fla.—Tampa v Kaunitz, 23 So. 
416, 39 Fla 683, 63 Ain S R. 202, 

4a Wash.—Bank of Fairfield v 
Spokane County, 22 P.2d 646, 173 
Wash. 145, followed in Spokane & 
Eastern Trust Co v, Spokane 
County, 22 P,2d 656, 173 Wash. 499. 

41. Iowa.— Montgomery v . Marshall 
County, 129 N.W. 829, 152 Iowa 
161. 

48. La.—Bunkie Brick Works v 
Avoyelles Police Jury, 37 So. 970, 
113 La. 1062. 


In action by receiver of national 

bank to free receiver and certain 
funds held by him as such from 
claim of county for taxes, defense 
that county had relied on the acqui¬ 
escence of bank in imposition of tax¬ 
es and that bank had made no timely 
complaint or appeal was not well 
taken and constituted no defense to 
receiver's action.—Odland v. Findley, 
D.C Ohio, 38 F.Supp 563, reversed on 
other grounds Findley v. Odland, 127 
F 2d 948. 

43. Mich.—Saph v Brown, 26 NW. 
2d 882, 317 Mich. 191. 

44. La.—Erwin v. Town of Frank- 
linton, 58 So 587, 130 La 827 

N.Y.—Matter of Wood, 64 N.Y S 80, 
24 Misc 661, reversed on other 
grounds 54 N Y.S 978, 35 App.Div 
363, affirmed 57 N.E. 1128, 163 N 
Y. 606. 

45. N.Y.—French v. City of New 
Rochelle, 125 N.Y.S. 677, 141 App 
Div. 8. 

61 C.J. p 968 note 18. 
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48. La.—Le Blanc v Babin, 2 So 
2d 225. 197 La 825—Gottlieb \ 
Babin, 2 So 2d 218, 197 La. 802. 

47. N Y —In re Buffalo Mutual Gas- 
Light Co., 39 N.E 86, 144 NY 
228 

48. Or—Portland University v 

Multnomah County, 50 P. 532, 31 
Or 498 

61 C J p 909 note 20. 

49. La —Tragar v. Clayton, McG 
228. 

50. La—Arkansas-Louisiana Pipe 
Line Co v. Coverdale, 158 So 640 
181 La 117. 

61 C J. p 909 note 22. 

51. Fla.— Corpus Jtarls cited in Rio 
Vista Hotel & Imp Co v. Belle 
Meade Develop. Corp*. 182 So. 417, 
424, 132 Fla. 88. 

61 C J. p 909 note 28. 

53. Mich —Saph v. Brown, 26 N.W 
2d 882, 317 Mich. 191. 
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inapplicable. 5 * Moreover, where the taxpayer has 
not been given the opportunities required by law, 
an action to annul an assessment lies even after the 
expiration of the time prescribed for bringing it 64 
Statutes authorizing taxpayers to test before the 
courts the correctness of assessments and limiting 
the time for bringing suit for such purpose have 
been held not to apply where the legality of the 
assessment is contested. 66 

d. Conditions Precedent 

There must be a compliance with all conditions 
precedent to the bringing of the action, and It has been 
held that the taxpayer must be without an adequate 
remedy at law. 

If a taxpayer desires to have a valid assessment 
canceled, he must comply with the statute which 
gives him that privilege. 66 Complainant must be 
without an adequate remedy at law or in the ordi¬ 
nary course of the tax proceedings. 67 Where, al¬ 
though contemplated by the constitution, a taxpayer 
has been afforded no hearing before a board of re¬ 
viewers, and no ruling contradictorily with him has 
been made, the case is not ripe on the merits, and the 
assessment will be annulled, without, however, ex¬ 
tinguishing the obligation of the taxpayer. 66 A fail¬ 
ure to file a tax list will not bar an attack on the 
validity of the assessment. 69 Where a protest is 
necessary, failure to receive notice of assessment 
in time to protest does not excuse a failure to do 
so. 66 


Payment of tax . A taxpayer attacking an assess¬ 
ment as being wholly void is not required to pay 
or tender any portion of his tax as a condition 
precedent to the maintenance of his suit. 61 Like¬ 
wise, payment is not necessary where complainant 
had no taxable interest in the property assessed 
to him. 66 However, in some jurisdictions, one seek¬ 
ing the cancellation of an assessment on the grounds 
of overvaluation may be required to pay into court 
a sum sufficient to cover the proportion of the as¬ 
sessment which could have been legally assessed. 66 
Also, where the suit to cancel the assessment is 
brought on the grounds of double taxation, it can¬ 
not be maintained unless plaintiff shows the payment 
of one tax. 64 An offer to pay such tax as may be 
found to be equitably and justly due is necessary 
in some jurisdictions. 66 Under a statute requiring 
payment of the tax within a specified time after 
commencement of the action, payment is not a con¬ 
dition precedent to the action. 66 

e. Who May Sue and Parties 

Generally, anyone having a direct Interest In the 
property, who may be affected by the taxes In question, 
may maintain the action against the taxing authority. 

Generally an action to vacate an illegal assess¬ 
ment may be maintained by anyone having a direct 
interest m the property, who may be affected by the 
taxes in question. 67 However, it is held that a 
person who purchases property is without interest 
to have set aside a tax assessment made against 


53. La.—Sonlat v. Board of State 
Affairs, 83 So. 760, 146 La. 450. 

61 C.J. p 909 note 24. 

54. La.—Bowman-Hicka Lumber Co. 
v. Oden. 86 So. 313, 147 La. 870. 

55. La.—State ex rel. United Sea¬ 
men's Service v City of New Or¬ 
leans. 25 So.2d 596. 209 La. 797. 

56. Wash.—Q P. Halferty & Co. v 

Kins County, 192 P.2d 786, 30 

Wash 2d 661. 

The filing of petitions by persona 
objecting to taxes for determination 
of validity of their claims, defenses, 
or objections with district court 
clerk by June 1 of year in which 
taxes became payable is "condition 
precedent" to cancellation of taxes 
or assessments.—Petition of Slaugh¬ 
ter, 5 N.W.2d 64, 213 Minn. 70. 

57. Mo.—State ex rel. Merritt v. 
Gardner, 148 S.W.2d 780, 847 Mo. 
569. 

61 C.J. p 909 note 26. 

Attendance at hearing by board 
A property owner whose agent was 
not permitted to appear before coun¬ 
ty board of equalisation in owner's 
behalf until owner should appear 
personally was not denied a hearing, 
and, hence, could not set aside assess¬ 


ment on that ground, where owner 
was present in county and able to 
attend board’s hearing for reduction 
of assessment as required by rule of 
board but did not do so.—Williamson 
v. Payne, 77 P.2d 900, 25 Cal App 
2d 497. 

Application to board 
Even if property was assessed at 
nearly four times Its actual value, 
application for relief to board of 
equalization was necessary prerequi¬ 
site to maintenance of action to ob¬ 
tain cancellation or reduction of tax 
—Montgomery Ward & Co. v. Welch, 
61 P.2d 790, 17 Cal App.2d 127. 

58. La.—Bowman-Hicks Lumber Co. 
v. Oden, 86 So. 313, 147 La. 870. 

61 C.J. p 909 note 28. 

59. La.—Crowell A Spencer Lumber 
Co. v. Lafleur, 69 So. 170, 137 La. 
772. 

60. Cal.—Montgomery Ward 8b Co. 
v. Welch, 61 P.2d 790, 17 Cal.App. 
2d 127. 

61. U.S.—Board of Com’rs of Osage 
County v. U. S., C.C.A.OW., 64 F. 
2d 775. 

Fla.—City of Winter Haven v. Lake 
Elbert Citrus Fruit Co., 165 So. 360, 
122 Fla. 422—Banger Realty Co. v, 
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Hetty. 152 So. 439. 112 FI*. 154— 
West Virginia Hotel Corporation v 
W. C. Foster Co., 132 So 842, 101 
Fla. 1147, followed in 184 So. 230. 
101 Fla. 386. 

Wash.—Washington Chocolate Co. v 
King County, 152 P.2d 981, 21 
Wash.2d 630, certiorari denied 65 
S.Ct. 1622, 324 U.S. 880, 89 L.Ed 
1431. 

62. Or.—Nehalem Timber Sc Log¬ 
ging Co. v. Columbia County, 189* 
P. 212, 191 P. 818, 97 Or. 100. 

61 C.J. p 909 note 81. 

63. Fla.—Ranger Realty Co. v. Hef¬ 
ty, 152 So. 489, 112 Fla. 654—West 
Virginia Hotel Corporation v. W. C. 
Foster Co., 132 So. 842, 101 Fla 
1147, followed In 184 So. 230, 101 
Fla. 886. 

64. Wash.—Hammond Lumber Co. 
v. Cowlitz County, 147 P. 19, 84 
Wash. 462. 

65. Cal.—De Mills v. Los Angeles 
County, 77 P.2d 905, 25 Cal.App. 
2d 506. 

66. Wis.—Boden v. Town of Lake, 
12 N.W.2d 140, 244 Wis. 215. 

67. Wash.—Ortman v. Kittitas 
County, 177 P. 721, 105 Wash. 144. 

61 C.J. p 910 note 84. 
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such property before he acquired the title. 61 One 
without interest in an assessment is not a necessary 
party in an action to vacate it 69 Ordinarily the 
only necessary defendant is the municipal corpora¬ 
tion levying the tax, and not administrative officers 
or any third persons. 70 Thus, a tax assessor 71 or 
tax collector 72 is not ordinarily a necessary party; 
although as to the latter, there is also authority to 
the contrary. 73 County treasurers have been held 
indispensable parties to suits to set aside assess¬ 
ments, 74 and, where not made parties, they cannot 
be ordered to cancel valuations or be restrained 
from asserting any claim because of such assess¬ 
ments. 76 Parties in whose names plaintiff's land 
was erroneously assessed need not be joined; 76 but 
the property owner is not estopped to sue to annul 
assessments of property assessed, in the names of 
persons not owning it, where he contests the legality 
of the assessment on the ground that it is assessed 
in the name of those who do not own it. 77 

f. Pleading 

In an action to vacate an assessment or to obtain 
a reassessment, the plaintiff must distinctly and spe¬ 
cifically allege the errors or grounds of illegality on 
which he relies. The general rules as to issues, proof, 
and variance apply. 

In an action to vacate an assessment or to obtain 


a reassessment, plaintiff must distinctly and specifi¬ 
cally allege the errors or grounds of illegality on 
which he relies. 76 An amendment may be allowed 
where the bill in a suit to set aside an assessment 
fails to comply with the statute. 76 

Matters to be proved and evidence admissible un¬ 
der pleadings . The general rules of pleading as to 
what plaintiff must prove with respect to the 
issues will apply in proceedings to cancel assess¬ 
ments. 80 Where the ground of complaint is that 
a tax is void for want of authority to levy it, plain¬ 
tiff may maintain the suit without a showing that 
he is prejudiced or that the tax is unequally as¬ 
sessed. 81 In compliance with the general rule that 
the evidence must correspond to the allegations and 
be restricted to the issues, assessments for years 
prior to those involved are admissible, in a suit for 
cancellation on the ground of overvaluation, to show 
that the assessors arbitrarily adopted the valuation 
of prior assessors and that such valuations are on a 
higher percentage of value than allowed by law. 82 
Likewise, evidence as to the amount of license taxes, 
fees, and commissions in a county is admissible to 
show what revenues the county had in addition to 
the tax sought to be annulled on the ground that the 
valuation of the property was at a higher per- 


68. La—In re Southern Wood Mfg 
Co, 22 So 39, 4 9 La.Ann 926 

69. La.—Erwin v Town of Frank- 
linton, 58 So 587, 130 La 827. 

61 C J P 910 note 36 

*70. Mich—Thomas v Auditor Gen¬ 
eral, 79 NW 812, 120 Mich 535. 

61 C J p 910 note 37 

71. Fla—Fenaacola v. Louisville & 
N R Co. 21 Fla. 492. 

The state tax commission was not 
a "proper party" defendant in suit 
for purpose of canceling an assess¬ 
ment by commission on certain prop- 
arty which had formerly been used 
by village for municipal electric 
light and water plants, as being 
property of power company, which 
occupied property under contract 
with village which provided that ti¬ 
tle should vest in company on all 
terms and conditions of lease being 
performed, since commission, after 
fixing value of property for taxation 
and certifying such to county tax as¬ 
sessor, no longer had any jurisdiction 
over assessment—In re United Pow- 
*r Co. Taxes for 1937, 105 P.2d 741, 
44 N.M. 642. 

78. Fla.—Pensacola v. Louisville & 
N. R. Co, supra. 

Tex.—Raley v. Bitter, Civ.App., 170 
S.W. 857. 

ft. La.—Colorado Southern, N. O. 


& P R Co v. City of Crowley, 63 
So 868, 134 La 180. 

61 C J p 910 note 40 

74. U.S —Chicago, M., St. P. & P 
R Co v. Adams County, CCA. 
Wa^h , 72 F 2d 816, appeal dismiss¬ 
ed, CCA., 63 F 2d 1012, and Adams 
County v Spokane, P & S Ry. Co., 
66 F 2d 1008 

75. U S —Chicago, M. St P & P. 
R Co v. Adams County, CCA 
Wash, 72 F 2d 816, appeal dismiss¬ 
ed, C C A , 63 F 2d 1012, and Adams 
County v Spokane, P. & S. Ry. Co., 
66 F.2d 1008 

XM—In re United Power Co. Taxes 
for 1937, 105 P.2d 741, 44 N.M. 
542. 

76. Wis —Gilman v. Sheboygan 

County, 48 N.W 111, 79 Wis. 26. 

77. La.—Nylka Land Co. v. City of 
New Orleans, 117 So. 918, 166 La. 
786. 

78. La.—Nylka Land Co. v. City of 
New Orleans, 117 So. 918, 166 La. 
786. 

61 C.J. p 910 note 43. 

Oonstniotlon of complaint 
On taxpayer's appeal from Judg¬ 
ment denying him relief sought on 
grounds of improper classification of 
his grazing land for taxation and 
consequent excessive assessment 
thereof, court will view taxpayer’s 
complaint in light most favorable 

1177 


to him, and consider whether com¬ 
plaint states cause of action war¬ 
ranting any equitable relief—In re 
Trigg, 121 P 2d 152, 46 NM 96 

Complaint held sufficient or not de» 
festive 

NM—In re Trigg, 121 P 2d 162, 46 
NM 96. 

Pa.—School Dlst. of Pittsburgh v 
Allegheny County, Com PI., 89 
Pittsb Leg J. 392 
Complaint held insufficient 
Or—Kelly v Galloway, 68 P.2d 474, 
156 Or. 301. 

Petition held demurrable 

Ga.—State Revenue Commission v. 
Carr Const. Co, 170 S.E 865, 177 
Ga. 623. 

Mo.—State ex rel. Merritt v. Gardner, 
148 S W.2d 780, 347 Mo. 569. 

79. Fla.—Arundel Corp. v. Sproul, 
186 So. 679, 186 Fla. 167. 

Amended bill held defective 

Fla—Arundel Corp. v. Sproul, supra. 

80. U.S.—Louisville & N. R. Co. v. 
Greene, Ky., 37 S.Ct. 683, 244 U 
S. 522, 61 L.Ed. 1291, Ann.Cas. 
1917E 97. 

61 C.J. p 910 note 45. 

81. Minn.—48t. Louis County v. Net- 
tleton, 22 Minn. 356. 

88. Wash.—Weyerhaeuser Timber 
Co. v. Pierce County, 167 P. 85, 97 
I Wash. 534. 
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centage than was necessat-y to meet the budget of 
expehditures. 88 

g. Evidence 

Assessments are presumed to'be correct and regular, 
and the burden is on the plaintiff to establish the con¬ 
trary by competent, clear, and convincing evidence. 

The presumption is in favor of the correctness 
and regularity of the assessment 84 and the proper 
performances of their duties by the taxing officers, 86 
and plaintiff has the burden of proving the illegality 
of the assessment. 86 Where an estoppel for failure 
to make the required statutory return is pleaded and 
proved in defense, the burden of proving facts to 
remove the case from the operation of the es¬ 
toppel is on plaintiff suing to annul. 87 However, 
where it has been shown that the owner of per¬ 
sonalty, alleged to have been illegally taxed, had 


84 C. J.& 

abandoned his domicile and acquired otte in another 
state, the burden is on the taxing authorities to show 
that he, on returning to the jurisdiction, intended 
to abandon his domicile in such other state. 88 As 
in other civil actions, competent, relevant, and ma¬ 
terial evidence is admissible, 88 and plaintiff must 
prove his case by clear and convincing evidence. 80 
Where the assessment rolls are impeached by pritna 
facie evidence and defendant fails to call the as¬ 
sessors or in any way to rebut plaintiff's evidence, 
a nonsuit will be denied. 81 

h. Judgment 

The Judgment mutt be supported by the findings, and 
be within the power of the court. 

The judgment must be supported by the findings, 92 
and be within the power of the court. 83 The court 
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83. La.—Peavy-Wllson Lumber Co. 
v. Police Jury of Sabine Parish, 
84 So. 361. 146 La. 1075 

84. U.S—Northern Pac Ry. Co. v 
Adams County, D.C.Wash, 1 F. 
Supp 163, appeal dismissed, C.C. 
A., 63 F 2d 1012 and Adams County 
v. Spokane. P. & S. Ry Co., 66 F. 
2d 1008, reversed on other grounds 
Chicago, M, St. P & P. R. Co. v. 
Adams County, 72 F.2d 816 

Cal.—Thompson v Board of Sup’rs 
of Fresno County, 56 P.2d 571, 18 
Cal.App.2d 134 
61 C.J p 911 note 51. 

85. La.—Louisiana Long Leaf Lum¬ 
ber Co. v. Vines, 90 So. 660, 150 
La 311. 

86. Cal.—Thompson v. Board of 
Sup’rs of Fresno County, 56 P.2d 
671, 18 Cal App.2d 134 

Fla.—Hillsborough County v. Knight 
& Wall Co., 14 So.2d 703, 153 Fla. 
346 

N Y —Clark v. Herkimer County, 8 
N.Y S 2d 675. 

Proceeding by revenue agent 

In proceeding against utility com¬ 
pany for reassessment of franchise 
value of properties on ground that 
deductions and allowances had been 
made as result of fraud and conceal¬ 
ment, plaintiff had burden to show 
that method adopted by oompany in 
carrying on its business was done 
for the purpose of evading taxation. 
—Commonwealth v Louisville Gas 
& Elec. Co., 128 S.W.2d 778, 278 Ky. 
466. 

87. La.—Louisiana Long Leaf Lum¬ 
ber Co. v. Vines, 90 So. 660, 150 La. 
811. 

88. Va.—Talley v. Commonwealth, 
108 S.B. 612, 127 Va. 516. 

86 Evidence held properly excluded 
Hfeb*u4Devore v. Board of Bqttaliaa- 
tiett, 18 N.W.ftl 451. 144 Neb. 961. 

90. U.S.—Harjlm, Inc., v. Owens, C. 


C A Fla, 64 F 2d 306. certiorari 
denied 54 S Ct. 71. 290 US 655, 78 
L Ed. 568—Northern Pac Ry Co 
v. Adams County, D C Wash. 1 F. 
Supp 163, appeal dismissed, CC. 
A , 63 F 2d 1012 and Adams County 
v Spokane, P & S. Ry Co, 66 F. 
2d 1008, reversed on other grounds 
Chicago, M, St. P & P. R, Co. v. 
Adams County, 72 F 2d 816. 

61 C.J. p 911 note 66 
Substantial evidence 

In action to vacate assessment sub¬ 
stantial evidence of residence of 
owner within the state is essential 
to the validity of a tax assessment 
on Income producing Intangibles — 
Buchanan v. Tax Commission, Ohio 
App., 42 N.E.2d 191. 

Evidence held sufficient 
Cal —Brock & Co. v. Board of Sup’rs 
of Los Angeles County, 65 P.2d 
791, 8 Cal.2d 286, 110 A.L R. 700— 
Thompson v. Board of Sup’rs of 
Fresno County, 66 P 2d 571, 13 Cal. 
App.2d 134. 

Fla—Tompkins Land Corp. v. Wade, 
16 So.2d 820, 154 Fla. 112. 

Mont.—Alexander & Hollenbeck v. 

Flage, 244 P.2d 514. 

Neb —Devore v. Board of Equaliza¬ 
tion, 13 N.W.2d 451, 144 Neb. 351. 
Ohio—Buchanan v. Tax Commission, 
App., 42 N.E.2d 191. 

Wash.—Grays Harbor Pac. Ry. Co. v. 
Grays Harbor County, 62 P.2d 1347, 
188 Wash. 484—Bank of Fairfield 
v. Spokane County, 22 P.2d 646. 173 
Wash. 145, followed in Spokane & 
Eastern Trust Co. v. Spokane Coun¬ 
ty, 22 P.2d 656, 178 Wash. 699. 

61 C.J. p 911 note 56 [b]. 

Evidence held insufficient 
U.S.—First Nat. Bank v. Louisiana 
Tax Commission, La, 68 S.Ct 511, 
289 U.S. 60, 77 L.Ed. 1030, 87 A. 
L.R, 840, followed in Commercial 
Nat Bank of Shreveport v. Louisi¬ 
ana Tax Commission, 143 So. 32, 
175 La. 149, and motion denied 
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First Nat Bank v. Louisiana Tax 
Commission, 53 S Ct 621 
Fla—Hillsborough County v. Knight 
& Wall Co, 14 So 2d 703, 153 Fin 
346—Arundel Corp v. Sproul, 1£(> 
So 679, 136 Fla. 167. 

61 C J p 911 note 66 [cj. 

Zn proceeding by former revenue 
agent to reassess franchise value of 
utility holding company’s properties 
evidence showed that tax commis¬ 
sion had before it all information 
necessary on which to have correct 
valuation of property and that, on 
such information, commission acted 
within scope of its authority —Com¬ 
monwealth v. Louisville Gas & Ele< 
Co. 128 SW.2d 778, 278 Ky. 466. 

91. Wis.—Brown v. Oneida Count >, 
79 N.W. 211, 103 Wis. 149—Plumer 
v Marathon County, 60 N.W. 410, 
46 Wis. 163 

92. Ind —Theobald v Clapp, 87 N E 
100, 43 Ind App. 191. 

61 C.J. p 911 note 68. 

93. Wis—Oconto Co. v. Wisconsin 
Tax Commission, 214 NW. 446, 191 
Wis. 488 

61 C J. p 911 note 69. 

The relief which equity court may 
grant taxpayer, whose grazing land 
has been improperly classified and 
consequently assessed at excessive 
valuation, is not limited to that pro¬ 
vided by statute, but such court may 
review assessment on specifically 
stated facts showing that It is so ex¬ 
cessive as to be constructively fraud¬ 
ulent— In re Trigg, 121 P.2d 152, 46 
N.M. 96. 

Judgment held based ou inapplicable 
statute 

Fla.—Hillsborough County v. Knight 
& Wall Co.. 14 So.2d 708, 158 Fla. 
846. 

Payment of tax 

Prior to effective date of statute 
providing fpr actions to invalidate 
taxes, when in course of such action 
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may, where it is proper, order complainant’s as¬ 
sessment to be stricken from the roll, 94 or it may 
vacate and annul the entire assessment roll , 95 and, 
where the assessment was invalid, the judgment 
may properly vacate both the assessment and the 
tax. 96 In some jurisdictions a reduction of an as¬ 
sessment cannot be decreed in a suit for its can¬ 
cellation, 97 although in cases of overassessment the 
annulment will be limited to the part m excess of 
the legal limit. 98 In other jurisdictions, however, if 
the objections relied on and established affect only 
the particular assessment before the court, it may 
simply correct or adjust complainant’s assessment. 99 
Moreover, it has been held to be error for a court to 
declare a whole assessment to be unlawfully made 
where the illegal items can be separated from the 
assessment list without impairing those which are 
legal. 1 No relief will be afforded where the prop¬ 
erty is not assessed more than the law provides. 2 

Effect of judgment. While one not a party to a 
suit brought against the taxing authorities by an im¬ 
provement district is not affected by a judgment de¬ 
claring the assessment invalid, 3 a valid decree, not 
appealed from, setting aside illegal town taxes, will 
prevail against a subsequent decree obtained by the 
auditor general for the sale of the land for nonpay¬ 
ment of such taxes; 4 and a judgment annulling 
a tax will necessarily destroy any tax certificate is¬ 
sued by virtue of such tax and defeat a void deed 


issued on such certificate. 8 

Interest Where a partial abatement of a tax is 
granted, the taxpayer has been held entitled to in¬ 
terest on the amount abated from the date of pay¬ 
ment of the tax. 6 

Supplemental bill for enforcement of judgment. 
A supplemental bill may, in a proper case, be filed 
to have the court effectuate its decree declaring an 
assessment void. 7 

Stay of proceedings and reassessment . Under 
some statutes, if the court decides that the assess¬ 
ment should be vacated for reasons going to the 
groundwork of the tax and affecting all the property 
on the roll, it will stay all proceedings in the action 
until a general reassessment can be made, 8 or, if 
the action necessary to be taken in order to do 
justice to complainant more properly belongs to 
the province of the assessors than to that of the 
court, those officers may be ordered to make a new 
assessment. 9 Under some statutes the court must 
summarily decide the case and may not grant an 
order of reference. 10 

i. Costs 

Except as controlled by statute, the award of costs 
rests In the discretion of the court. 

The question of costs, except when regulated b> 
statute, rests in the discretion of the court. 11 


involving taxable property which had 
not In fact been charged with its 
share of taxes through failure of 
functions of public agencies, a court 
had ascertained and fixed amount of 
just tax chargeable against and pres¬ 
ently due from that property, there 
resided in court equitable power to 
require payment or deposit of that 
amount as a condition on which court 
would grant relief.—Lasell v. Yank¬ 
ton County, 295 NW. 283, 67 S.D. 
507. 

94. Conn—Yale University v. New 
Haven, 42 A. 87. 71 Conn 316, 43 
L.R.A. 490 
61 C.J. p 911 note 60 
Decree held proper 

Action of court in striking from 
assessment rolls all taxes levied on 
lands which, under testimony of 
county’s expert witnesses, are with¬ 
out value, and reducing \aluatlons to 
maximum value placed on lands by 
such witnesses, where estimate was 
below amount of assessment, is not 
prejudicial to owners —Northwestern 
Improvement Co. v. Pierce County, 
167 P. 83, 97 Wash. 528, affirmed 171 
P. 60, 100 Wash. 697. 

98. Mich.—Auditor General v. Pio¬ 
neer Iron Co. ( 82 N.W. 860, 128 
Mich. 521. 


96. Wls—Minneapolis, St. P. & S. 
B M Ry. Co. v. Henry, 255 N.W. 
896. 215 Wis 668. 

97. La,—Constantin Refining Co v 
Day, 85 So 613, 147 La 623 

61 C J. p 911 note 62. 

A court oaax&ot reclassify or re- 
value and reassess grazing lands er¬ 
roneously classified by taxing offi¬ 
cials and consequently assessed at 
excessive valuation, but only relief 
to which taxpayer is entitled is can¬ 
cellation of assessment as construc¬ 
tively fraudulent, leaving to such 
officials duty to make new assess¬ 
ment which is correct, equitable, and 
just.—In re Trigg, 121 P.2d 152, 46 
NM. 96. 

98. La.—Constantin Refining Co. v. 
Day, 85 So. 613, 147 La. 623—Pea- 
vy-Wilson Lumber Co. v. Police 
Jury of Sabine Parish, 84 So 361, 
146 La. 1075 

99. Wash.—First Thought Gold 
Mines v. Stevens County, 157 P. 
1080, 91 Wash. 437. 

61 C.J. p 912 note 64. 

1. Fla —Tampa v. Mugge, 24 So 
489, 40 Fla. 226. 

61 C.J. p 912 note 65. 

2. N.M —In re Taxes Assessed 
Against Property of Schglle, for 
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Years 1931, 1933, and 1934, 78 P 
2d 1116, 42 NM 371 

Assessment less than actual value 

N M.—In re Taxes Assessed Against 
Property of Scholle, for Years 1931, 
1933, and 1934, 78 P.2d 1116, 42 N 
M. 371. 

3. Tex—State v. Chicago, R I & 
G. Ry. Co., ComApp, 263 SW 249 

4. Mich—Thomas v Auditor-Gen¬ 
eral, 79 NW. 812, 120 Mich. 535 

5. Wls—German Nat Bank v Bay- 
field County, 121 N.W 256, 139 Wis 
398. 

61 C J p 912 note 68. 

6. Mass—Assessors of Quincy v 
Boston Consol. Gas Co, 84 N.E 
2d 623, 309 Mass. 60. 

7- Fla —Harris v Owens, 14 So 2d 
426, 153 Fla. 310. 

8. Wis —Plumer v. Marathon Coun¬ 
ty, 50 NW. 41$, 46 Wis. 163, 

61 C J p 912 note 70. 

9. Cal —Universal Oonfeol. Oil Co 
v Byram, 163 P.2d 746, 25 CaL2d 
353. 

61 C J. p 912 note 71. 

10. NY.—In re Lynch, 274 NY 
S. 894, 242 App.Diy. 878. 

11 . La.—State v. New Orleans, 30 
So 97. 105 La. 768. 

61 C.J. p 912 note 71, 
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J. Review 

Decisions In actions to vacate assessments or to ob¬ 
tain a reassessment are revlewable. 

A judgment in an action to vacate or cancel an 


assessment may be reviewed, 12 and manifest error 
may be corrected on appeal. 12 A decision of the 
trial court, after hearing conflicting evidence, will 
not be disturbed; 14 nor will it be reversed for 
harmless error. 16 


vrn. LIEN 


§ 585. Creation, Existence, and Nature in 
General 

A tax lien Is a creature of statute, and, unless ex¬ 
pressly made so by statute, a tax is not a lien on property. 

A lien for taxes is not created by the owner and 
possessor of land but by the sovereign. 16 A tax lien 


is a creature of statute, 17 and, where so provided by 
statute, an unpaid tax is a lien on property. 12 There 
is no common-law rule which makes the levy of 
taxes, of its own force, a lien on the property of 
the taxpayer, 12 and unless expressly made so by 
statute or constitutional provision a tax is not a 
lien on property; 20 and this rule applies to spe- 


12. Colo.—Colorado Tax Commission 
v. Colorado Central Power Co, 29 
P.2d 1030, 94 Colo. 287, certiorari 
denied 55 S.Ct. 83, 293 U.S. 572, 
79 L.Ed. 670, followed In 29 P.2d 
1031, 94 Colo. 292, certiorari de¬ 
nied 65 S.Ct. 84, 293 U.S 672, 79 L. 
Ed. 670, followed in 29 P 2d 1032, 
94 Colo 293, certiorari denied 65 
SCt. 84, 293 U.S. 672, 79 L.Ed. 
670. 

13- La.—New Orleans Securities Co. 
v City of New Orleans, 139 So. 
635, 173 La. 1097. 

14. Fla.—Arundel Corp. v. Sproul, 
186 So. 679, 136 Fla. 167. 

15* Va.—City of Newport News v. 
Warwick County, 166 S.E 570, 159 
Va. 571, rehearing denied and sup¬ 
plemented 167 S.E 683, 159 Va. 671 
—City of Newport News v York 
County. 168 SE 927, 160 Va. 350 

10. Idaho.—Continental & Commer¬ 
cial Trust 6b Savings Bank v. Wer¬ 
ner, 216 P. 468, 36 Idaho 601, error 
dismissed and certiorari denied 44 
S.Ct. 452, 264 U.S. 594, 68 L.Ed 
867. 

A taxing authority has Inherent 

power to provide by statute that tax 

shall constitute a lien.—Commodity 

Credit Corp. v. Oklahoma County, D. 

C.Okl., 36 F.Supp. 694. 

17. U.S.—C. I. R. v. Rust's Estate, 
C.C.A.4, 116 F.2d 636—Ervin v. 
State of Alabama, C.C~A.Ala., 80 
F.2d 432. 

Ariz—Ingraham v. Forman, 63 P.2d 
998, 49 Ariz. 29. 

Cal.—Home Owners* Loan Corp. v. 
Hansen, 102 P.2d 417, 88 Cal.App. 
2d 748. 

Fla.—City of St Petersburg v. Flore, 
88 So.2d 852, 160 Fla. 106—State 
ex rel. Hurner v. Culbreath, 192 
So. 814, 140 Fla. 634. 

HI*—French v. Toman, 81 N.E.2d 801, 
875 Ill 389. 

Mass.—City of Worcester v. Bennett 
38 N.B 2d 647, 810 Mass. 400- 
City of Boston v. Cable, 27 N.E.2d 
699, 806 Mass. 124—Shruhan v. 


City of Revere, 9 N E 2d 411, 298 
Mass. 12 

Okl —Ingraham v. Forman, 63 P.2d 
998, 49 Okl. 29 

Xn absence of constitutional provi¬ 
sions to the oontrary, liens for taxes, 
their duration, extent and priority 
are purely statutory.—State ex rel 
Commissioners of Land Office v. 
Passmore, 116 P 2d 120, 189 Okl. 232, 
136 ALR 324. 

Law at time of oolleotlon of tax 

Liens for taxes and the rank there¬ 
of are mere remedies for the enforce¬ 
ment of the collection of taxes and 
are governed by the law in force 
at the time the collection is sought — 
Oil Well Supply Co v. Red Iron 
Drilling Co, 26 So 2d 726, 210 La 
222 . 

The establishment of taxable statns 

of property according to law and the 
creation of a lien on the property for 
any taxes assessed on it are not the 
same or equivalent things and do not 
put into being the same rights and 
liabilities.—U. S. v. City of Buffalo, 
CCA.NY., 54 F.2d 471, certiorari de¬ 
nied City of Buffalo v. U. S, 52 S. 
Ct. 406, 285 U.S 550, 76 L.Ed. 940— 
U. S. v. Certain Lands in Borough of 
Brooklyn, Kings County, State of 
New York, D.C.N.Y., 41 F.Supp. 51. 

18. Ariz.—Yuma County v. State, 
107 P 2d 374, 56 Ariz. 810. 

Fla.—Horn v. City of Miami Beach, 
194 So. 620, 142 Fla. 178. 

Ga.—Atlanta Trust Co, v. Atlanta 
Realty Corporation, 170 S.E. 791, 

177 Ga. 581. 

Ill.—Murch v. Epley, 52 N.E.2d 125, 
385 Ill. 138. 

N.Y.—Smith v. Meader Pen Corp., 8 
N.Y.S.2d 89, 255 App.Dlv. 897, af¬ 
firmed 20 N.E.2d 18, 280 N.Y. 654. | 
Ohio.—In re Kastelic’s Estate, 2 Ohio 
Supp. 297. 

Pa.—Mowery v. Sweig&rt, 49 Lanc.L. j 
Rev. 91, 12 Som.Leg.J. 27. 

Wash.—North Spokane 1st. Dist. No. j 
8 v. Spokane County, 22 P.2d 990, 

178 Wash. 281. ] 

61 C.J. p 918 note 76. I 
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19. Ariz.—Corpus Juris oited In In¬ 
graham v. Forman, 63 P 2d 998. 
999, 49 Ariz 29. 

Me —Cassidy v Aroostook Hotels, 

| 186 A 665, 134 Me. 341. 

N.M—Patten v Corbin, 82 P 2d 789. 
42 N M. 561, followed in Town of 
Silver City v. North, 82 P.2d 792, 
42 N.M. 667. 

61 C.J. p 912 note 75 

2a US —In re Beardsley, D C Md , 
38 F.Supp. 799. 

Del —Olivere v Taylor, 65 A.2d 723, 
71 Del Ch 53—Eisner v. United 
American Utilities, 180 A. 689. 
21 Del Ch. 73. 

Fla.—City of St. Petersburg v. Flore, 
33 So 2d 852, 160 Fla. 106. 

Iowa.—Linn County v. Steele, 273 
NW. 920, 223 Iowa 864, 110 A.L R. 
1492. 

Md.—Home Owners’ Loan Corp. of 
Washington, D. C. v. Mayor and 
City Council of Baltimore, 3 A.2d 
747, 175 Md 676. 

Minn.—State v. Heskin, 7 N.W.2d 1, 
213 Minn. 368 

Mont—State ex rel. Tillman v. Dis¬ 
trict Court of Tenth Judicial Dist. 
in and for Fergus County, 53 P.2d 
107, 101 Mont. 176, 103 A L.R 376. 

NH—Flack v. Byse Agency, 76 A. 
2d 788, 96 NH. 335. 

N J.—City of Bayonne v. East Coast 
Shipyards, 44 A.2d 405, 137 N.J. 
Eq 165—In re H&zeltine’s Estate, 
177 A. 108, 13 N.J.Misc. 162, re¬ 
versed on other grounds 182 A. 357, 
119 N.J Eq. 308, affirmed 187 A. 177, 
121 NJ.Eq, 49. 

Okl.— Corpus Juris oited in State v. 
Passmore, 116 P.2d 120, 121, 189 
Okl. 232— Corpus Juris oited in In¬ 
graham v. Forman, 63 P.2d 998, 
999, 49 Okl. 29. 

Pa.— Corpus Juris quoted in City of 
Erie v. A Piece of Land, Etc., 14 
A.2d 428, 486, 339 Pa. 821. 

R.I.—Semonoff v. Town of West 
Warwick, 81 A.2d 285. 

Wyo.—Corpus Juris oited la Board of 
Com’rs of Big Horn County v. 
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cial taxes in districts, 21 as, for example, fire dis¬ 
tricts, 22 as well as to general taxes. 22 

The intention to create a lien must be clearly 
manifested in the statute, 24 either expressly 25 or by 
necessary, 26 fair, 27 or plain 22 implication, and not 
otherwise. 26 A lien does not arise by implication 
from the mere power to tax 20 or from authority 
to distrain in order to collect the tax; 21 nor does 
the duty to assess taxes create a lien on the property 
on which they should be assessed. 22 No tax lien is 
created by a statute which merely gives to taxes a 
preference or prior right of payment as against all 
other debts or claims against the owner of the 
property. 23 The liability of property to be seized 
and sold for taxes does not constitute a lien on the 
property. 24 The mere regulation of the order in 
which several kinds of property shall be taken in 


payment of the tax demand, as where personal 
property is made primarily liable for the payment of 
taxes, possesses no significance in determining 
whether or not they are liens. 26 A statute giving 
another remedy for the collection of a tax does 
not take away the remedy of a tax lien. 26 

How far, and to what extent, taxes are made a 
lien on property is to be determined by the statutory 
provisions on the subject. 37 In accordance with the 
general rules of statutory construction, which apply 
in the construction of statutes dealing with tax 
liens, 32 a statute imposing a lien for the payment of 
a tax will be strictly construed, 39 and will not be 
enlarged by construction, 40 or given a retrospective 
operation unless plainly required by its terms. 41 

Nature. A lien is a charge on the property, 42 and 


Bench Canal Drainage Dlst, 108 P 
2d 690. 592. 66 Wyo. 260. 

61 C.J. p 913 note 77 
Statute giving lien held repealed 
Minn —State v. Chicago. M, St. P 
& P. R. Co., 299 N.W. 212, 210 
Minn 484 

21. Tex —Iloge v. Garcia, Civ App , 
296 SW. 982. 

22. RI —Quimby v Wood, 35 A 
149, 19 R I 571 

23. Tex —Hoge v. Garcia, Civ.App , 
296 S W. 982 

24. Fla—City of St. Petersburg v. 
Fiore. 33 So 2d 862, 160 Fla. 106- 
State ex rel. Hurner v. Culbreath. 
192 So 814, 140 Fla. 634. 

61 C J. p 913 note 81. 

26. Md—Home Owners' Loan Corp 
of Washington, D C v. Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md. 676 

NH.—Flack v. Byse Agency, 76 A 
2d 788, 96 NH. 335 

N.M—Patten v. Corbin, 82 P.2d 789, 
42 N.M 661, followed in Town of 
Silver City v. North, 82 P.2d 792, 
42 N.M 667. 

W.Va.—Cabin Creek Diet. Board of 
Education v. Old Dominion Iron, 
etc., Mfg Co, 18 W.Va. 441. 

26w Del.—McComb v Robelen, 116 A. 

746, 750, 13 Del.Ch. 167. 

61 C.J. p 918 note 83. 

27. Pa.—Snyder v. Mogart, 5 Pa. 
Diet. 146, 17 Pa.Co. 1. 

61 C.J. p 913 note 84. 

28. N.M.—Patten v. Corbin, 82 P.2d 
789, 42 N.M. 661. followed In Sil¬ 
ver City v. North, 82 P.2d 792, 42 
N.M. 567. 

Implication unit he so plain as to he 
equivalent to positive language 
Md.—Home Owners' Loan Corp. of 
Washington, D. C„ v. Mayor and 
City Council of Baltimore, 3 A. 2d 

747, 175 Md. 676. 


NH.—Flack v. Byse Agency, 76 A.2d 
788, 96 N.H. 336. 

29. Iowa.—Andrew v. Munn, 218 N 
W. 626, 205 Iowa 723. 

61 C J. p 913 note 85. 

▲ tax lien cannot he created by im¬ 
plication. 

N Y —Getman v. Niferopulos, 11 N E 
2d 713, 276 NY. 161 
Statute curing irregularities 

Statute providing that no tax shall 
be set aside for any irregularity in 
form or illegality in assessing if per¬ 
son against whom, or property on 
which, it is assessed is in fact liable 
to taxation for purpose for which tax 
Is levied does not create a lien on 
property on which tax is levied—R 
C Stanhope, Inc. v Township of 
North Bergen, 29 A.2d 845, 129 N.J 
Law 513 

30. Pa.—Snyder v. Mogart, 5 Pa. 
Dlst 146, 17 Pa.Co 1 

31. N H —Flack v Byse Agency, 
76 A 2d 788, 96 NH 335. 

Ziimitation analogous to that in lien 
statute 

Fact that limitation Imposed on 
remedy of distress for taxes is same 
as limitation on tax liens on real 
estate is not indicative of existence 
of lien on personal property for tax¬ 
es levied thereon, and limitation on 
restraint does not so plainly imply 
existence of lien as to be equivalent 
to "positive language" necessary to 
create one.—Flack v. Byse Agency, 
supra. 

32. U.S.—Heine v. Madison Parish, 
etc., Levee Commissioners, La., 19 
Wall. 655. 22 L.Ed. 223. 

61 C.J. p 913 note 87. 

33. Migs.—Anderson v. State, 23 
Miss. 469. 

34L Ohio.—In re Citisena' Bank As¬ 
signment, 2 Ohio Dec, Reprint, 230, 
2 West.L.Month. 121. 

Tex.—State v. Nix, Civ.App., 188 S. 
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W 2d 924, reversed on other 
grounds U. S. v State of Texas, 62 
SCt. 360, 314 US 480, 86 L Ed. 356, 
opinion conformed to, Civ.App., 159 
S W2d 214. 

35. Del.—In re Lord, etc, Chemical 
Co, 44 A. 775, 7 Del.Ch 248 

36. Pa.—Jefferson County v. Mayo, 
19 Pa.Dlst & Co. 435 

37. Me —Scavone v. Davis, 45 A 2d 
787, 142 Me. 45. 

Okl —State ex rel Commissioners of 
Land Office v Passmore, 115 P 2d 
120, 189 Okl. 232, 136 A.L R 324 

S D —Iowa Land Co v Douglas 
County, 67 N W 52, 8 S D 491. 

38. Ariz —Packard Contracting Co. 
v Roberts, 222 P 2d 791, 70 Ariz 
411 

39. Mass—City of Boston v. Cable, 
27 N E 2d 699, 306 Mass 124. 

40. US —DeLaney v. City and 

County of Denver, C A.Colo., 185 F 
2d 246 

Colo —Corpus Juris cited in City and 
County of Denver v Armstrong, 97 
P.2d 448, 449, 105 Colo. 290. 

Fla.—City of St. Petersburg v. Fiore, 
33 So 2d 852, 160 Fla. 106 

N Y —Getman v Niferopulos, 11 N 
E 2d 713, 276 NY. 161. 

61 C.J. p 914 note 92. 

A tax lien will not hs extended hy 
implication 

Fla.—City of St. Petersburg v. Flore, 
88 So 2d 852, 160 Fla. 106. 

41. Colo.— Corpus Juris oited in City 
and County of Denver v. Arm¬ 
strong, 97 P.2d 448, 449, 105 Colo. 
290. 

Mich—Detroit Trust Co. v. City of 
Detroit, 256 N.W. 811, 269 Mich. 
81. 

N.J.—Andes v. Boy&jian, 79 A.2d 503, 
12 N.J.Super. 344. 

61 C.J. p 914 note 93. 

48. N.D.—Cavalier County v. Gest- 
son, 31 N.W.2d 787. 75 N.D. 657, 
3 A.L.R 2d 1254. 
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gives a right to resort to the property for payment 
of the tax 43 The lien secure® only the payment 
of the tax. 44 Under a contract between the state 
and a corporation, providing for its incorporation, 
authorizing it to build a railroad, imposing taxes, 
and making them a lien on its property, the lien 
for taxes is similar to a mortgage lien. 46 As be¬ 
tween the assessor or collector of a tax and the per¬ 
son assessed, the tax lien on land is to be regarded 
simply as a security of which the collector may 
avail himself in case of the default of the person 
assessed. 46 It has been held that the lien of a 
county for taxes is not a vested right which cannot 
be taken away without violating constitutional pro¬ 
visions, 47 and that retroactive laws affecting tax 
hens are not invalid. 48 

§ 586. Prerequisites to Attachment of Lien 

In fixing a Hen for taxes on property, there must be 
a compliance with every essential and material require¬ 
ment of the statute. 

There is no tax lien where there is no obligation 
to pay the tax. 49 In fixing a lien for taxes on 
property, there must be a compliance with every 


essential and material requirement <?f the statute. 50 
Unless provided otherwise by statute, the lien of 
a tax exists independent of any demand made on 
the thkpayer. 61 Under certaih statutes, no lien for 
taxe t 9 exists against personalty without the issuance 
of distress warrants; 58 but, under other statutes, 
distraint is not necessary in order to perfect a 
lien. 53 Where the state has a lien for a properly 
assessed tax by virtue of a statute, it is not neces¬ 
sary to reduce the claim to judgment in order to ac¬ 
quire the lien. 64 Where an assessment and tax 
levy are valid, the lien is preserved notwithstanding 
an illegal issue of the tax bill. 66 

§ 587. -Assessment 

In the absence of a statute providing otherwise, a 
valid assessment of the tax la ordinarily essential to the 
creation of a tax lien. 

Ordinarily a valid assessment of the tax is es¬ 
sential to the creation of a tax lien, 56 although, as 
discussed infra § 592, it may be provided by statute 
that the lien shall attach prior to the assessment 
No act of the assessors short of an actual assess¬ 
ment is sufficient, 57 the completion of the processes 


43. Utah—Anson v. Ellison, 140 P. 
2d 653, 104 Utah 576. 

44. Ala.—Gunter v. Smith, 60 So.2d 
611, 257 Ala. 640. 

45. Mich.—People v Michigan Cent 
R. Co., 108 N.W 772, 145 Mich 
140. 

t 

48. Fla.—City of St. Petersburg v. 

Fiore, 33 So.2d 852, 160 Fla. 106. 

Cl C J p 914 note 95. 

47. Ind—Heekin Can Co v Porter, 
46 N E 2d 486, 221 Ind. 69. 

48. Mich.—Baker v. State Land Of¬ 
fice Board, 293 N.W. 763, 294 Mich 
587. 

49. U.S.—In re Brannon, D C Tex., 
53 F.2d 401, reversed on other 
grounds, C.C.A., 62 F.2d 959, cer¬ 
tiorari defied Ryan v. City of Dal¬ 
las. 53 act. 692, 289 U.S 742, 77 
L.Ed. 1469. 

61 C.J. p 914 note 96. 

Xt if ft Jurisdictional prerequisite 
to the validity of a tax Hen that 
it relate to property on which tax¬ 
es are unpaid.—Middle Island Land 
& Water Co. v. Hutner, 19 N.Y.S 2d 
176, 259 App.Div. 294. 

50. Ill.—-Smith v. Toman, 14 N.B.2d 
473, 368 Ill. 414, 118 A.LJR. 924. 

Mass—City of Boston v. Cable, 27 
N.E.2d 699, 306 MaBS. 124. 

Me.—Scavone v. Davis, 45 A.2d 787, 
142 Me 45. 

01 G. J. p 914 note 97. 

Same of tax 

Whether a tax is oalled an exten¬ 
sion of past-due taxes, or an addi¬ 
tional levy predicated on fact that 
the land had not boras its share of 


tax burden, is a mere matter of form 
and not decisive of validity of tax 
lien.—People of Puerto Rico v. Fed¬ 
eral Land Bank of Baltimore, C.CA 
Puerto Rico, 108 F 2d 275. 

Strict compliance held necessary 
Cal.—Oroville-Wyandotte Irr. Dist. v 
Ford, 118 P 2d 340, 47 Cal App 2d 
531. 

Waiver 

Rule that taxpayer may waive his 
right or may be estopped to contest 
validity of tax lien is not applicable 
where lien is utterly void—Coombes 
v. City of Coral Gables, 168 So. 624, 
124 Fla. 374. 

51. Conn —Hart v. Tlernan, 21 A. 
1007, 59 Conn. 621. 

Demand on taxpayer as condition 
precedent to liability for payment 
of taxes see infra $ 608. 

Claim by use-plaintiff 
The provisions of statute requiring 
service of a written notice of in¬ 
tention to file a tax claim a month 
before it is filed, and requiring that 
the claims be accompanied by an affi¬ 
davit that the facts set forth there¬ 
in are true, apply only where the 
claim is being filed by a contractor 
as use-plain tiff, and not. where filed 
by the taxing authorities,—Middlesex 
Tp. v. Wetzel, 32 Pa Dist. 4k Co. 525 
Opportunity for hearing 

In order to make taxes lien on 
property, it is not necessary to sue 
property owner and bring him Into 
court, only essential is that,he h§,ye 
opportunity for. hearing on validity 
and reasonableness of assessment be¬ 
fore taxap finally become Jieq on, his 


property.—City of St Louis v. Sen- 
ter Commission Co., 84 S.W.2d 133, 
336 Mo. 1209. 

52. N.J.—Murphy v. Jos Hollander, 
Inc, 34 A 2d 780, 131 NJ.Law 165 
—R C Stanhope, Inc v Township 
of North Bergen, 29 A.2d 845, 129 
N.J.Law 513—City of Bayonne v 
East Coast Shipyards, 44 A.2d 405 
137 N.J Eq 165 

61 C J. p 917 note 88 

53. Wash.—Ernst v. Guarantee Mill- 
work. 98 P2d 404, 200 Wash. 195 
Unless otherwise specifically pro¬ 
vided by statute. Issuance of war¬ 
rant has nothing to do with fixing 
tax lien, but warrant amounts only to 
authority and direction to proper of¬ 
ficial to collect tax finally fixed by 
confirmation of roll, and relates only 
to tax collecting process The va¬ 
lidity and certainty of a tax lien can¬ 
not be impaired by failure of con¬ 
firming agency to issue warrant for 
collection of tax.— Getman v. Nlfero- 
pulos, 11 N.E.2d 712,. 2T6 N.Y. 161. 

54. Ky—Kentucky Cent R. Co. v. 
Commonwealth, 17 S.W. 196, 92 Ky 
64, 13 KyL. 484. 

55. Mo.—State v. Harper, 88 Mo 
670. 

56. Ark.—Slaton V. Pride, 1J5 SW 
2d 547, 195 Ark. 1055—Vandergrift 
v. Lowery, 111 S.W.2d 510, 195 Ark. 

v 257. ' - r ’ 

61 C.J. p 914 fists 98. 

Levy and asfcessfasnt generally see 
Bupra | 849 et seq. 

■ 1 ni i 

57. N.Y.—Barlow % SfJnt Nicholas 



84 G.J.S. 


tAXATlON 


$ 587 


prescribed for thd assessment of a tail is a pre¬ 
requisite to the creation of an effectual liten. 66 Thus, 
it hate been held that rid lien is created until the 
amount of the tax is ascertained and determined, 59 
assessed and certified, 60 determined and levied, 61 
assessed and levied, 62 the assessment is confirmed, 63 
the levy actually made, 64 the rates fixed and the 
assessment actually made, 65 or the warrant duly is¬ 
sued, 66 as the case may be under the particular 
statutory requirements. It has also been held that a 
tax lien cannot attach to specific property which 
has been removed and cannot be assessed. 67 Where 
a statute provides that each year's tax, if not col¬ 
lected of the owner, may be assessed against the 
land itself, after the manner of assessing nonresident 
lands, only by such reassessment may a lien be ac¬ 
quired on the land of a resident owner for the 
tax. 68 


Validity . In order to create a lien, it is not only 
necessary that an assessment be made, but the as¬ 
sessment must be valid; 69 and hence no hen is 
created where the assessment does not describe or 
designate the property assessed, 70 where the de¬ 
scription of the property assessed is incorrect 71 or 
too indefinite, 72 where the assessment is not properly 
signed and certified, 73 or where the assessor failed 
to swear to the assessment roll as required by law. 74 

Mere irregularities in the assessment may not in¬ 
validate the lien. 76 Accordingly, failure to name the 
real owner or owners may not invalidate the lien, 76 
and this rule has been incorporated into some stat¬ 
utes. 77 Property is subject to a tax lien, although 
assessed against a person other than the owner, 
where assessed in the name of one whom the owner 
held out as such. 76 An assessment of a tax on bank 


Bank, 63 N.Y. 399, 402, 20 Am.R. 
547 

58. Fla—Certain Lots Upon Which 
Taxes are Delinquent v. Town of 
Montlcello, 31 So 2d 90S, 159 Fla. 
134 

61 C.J. p 914 note 1. 

59. Utah —Gillmor v. Dale, 75 F. 
932, 27 Utah 372. 

61 C.J. p 914 note 2. 

60. Minn—State v. Chicago, M., St 
P & P. R. Co., 299 N.W. 212, 210 
Minn. 484. 

61. Or—City of Portland v. Multno¬ 
mah County, 296 P. 48, 49, 186 Or 
469 

61 C J p 914 note 8. 

62. Fla,—Certain Lots Upon Which 
Taxes Are Delinquent v. Town of 
Montlcello, 31 So 2d 905, 159 Fla. 
134. 

Utah —Anson v. Ellison, 140 P 2d 
658, 104 Utah 576. 

63. NY.—St James Church v. New 
York, 41 Hun 309. 

61 C J. p 914 note 5. 

64. Utah—Anson v. Ellison, 140 P. 
2d 653, 104 Utah 576. 

61 C J. P 915 note 6 

65. Pa.—Woods v. Van Bonnhurst, 
10 Pa.DlsL 640. 

66. N.Y—Coudert v. Huerstel, 69 N. 
Y.S. 778, 60 APP-Dlv. 83. 

61 C.J. p 915 note 8. 

07. Wash.—Town of Union town v. 
Klein gard, 286 P. 648, 156 Wash. 
267 

61 C.J. p 915 note 9. 

t 

68. N.Y.—Greenfield v. Beaver. 62 
N.Y.S. 471, 80 Mlsc. 366. 

61 C.J. p 915 note 11. 

69. Del.—Oliver© v. Taylor, 65 A. 
2d 723, 21 Del.Ch. 63. 

Me.—Vigufc v. Chapman, 34 A.2d 241, 
188 Me. 206. 


Pa.—In re Hurst’s Exceptions. 50 Pa. 
Dlst & Co 470, 60 Montg.Co 11— 
In re Wilson Borough Tax Lien, 
Com PI, 28 North.Co. 205. 

61 C J p 915 note 18 
Assessment of separately owned 
plots as a unit 

Assessment for taxes of two sepa¬ 
rate subdivisions of a quarter sec¬ 
tion of land as a unit did not con¬ 
stitute a legal assessment and did 
not create a lien on either tract, 
where the tracts were separately 
owned by different persons, and 
hence a sale of the two subdivisions 
for taxes as one tract was void — 
Clark v Prince, 131 P.2d 761, 191 
Okl 551, 144 A.L.R. 337. 
tn Florida 

(1) A valid levy and assessment of 
taxes must be made before there 
Is any lien for taxes.—Certain Lots 
Upon Which Taxes Are Delinquent v. 
Town of Montlcello, 81 So 2d 905, 159 
Fla. 134. 

(2) On the other hand, it has been 
held that invalid assessments do not 
impair statutory tax lien for valid 
tax levies.—Ranger Realty Co. v. 
Hefty, 152 So. 439, 112 Fla. 654. 

70. Me—Cassidy v. Aroostook Ho¬ 
tels, 186 A. 665, 134 Me. 841. 

71. Ill.—Sanford v. People, 102 Ill. 
374. 

61 C.J. p 915 note 14. 

72. N J.—Pfeiffer v. Miles, 4 A. 429, 
48 N.J.Law 450 

61 C.J. p 915 note 16. 

73. Me.—Cassidy v. Aroostook Ho¬ 
tels, 186 A. 665, 134 Me. 341. 

74. Neb.—McNIs* i s. Perrin©, 16 N. 
W. 837, 14 Neb. 682. 

75. Aris.—Webb r. Phcehix Title & 
Trust Co., 186 P. 126, 20 Arts. 680 

4l C.J. p 315 note 17. 
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Misdescription. 

Where description of parcel of land 
assessed as shown In assessor’s rec¬ 
ord was substantially correct, the 
fact that record showed an area of 
eight hundred seventy-seven feet 
more than parcel assessed actually 
contained did not require an assump¬ 
tion that owners were assessed for 
land belonging to others so as to in¬ 
validate assessment lien—U S v 
Five Acres of Land in Suffolk Coun¬ 
ty, D C Mass., 56 F Supp 628. af¬ 
firmed, C C.A., 149 F 2d 927, certiorari 
denied 66 S.Ct. 54, 326 U.S. 741, 90 
L.Ed. 442. 

78. Ind—Peck ham v. Millikan, 99 
Ind. 352 

61 C J. p 915 note 18 
Realty owned In common, was sub¬ 
ject to lien for taxes regardless of 
whether assessment had been made 
to all cotenants or only some.—Sta¬ 
ples v. Pearson, 159 So. 488, 230 Ala 
62, 98 A.L.R 852. 

77. Mo.—State ex rel. and to Use 
of McKee v. Clements, 219 S.W. 
900, 281 Mo. 195. 

Assessment to lessor Instead of les¬ 
see 

Where all improvements installed 
by lessee in leased building were as¬ 
sessable as Improvements to realty, 
if assessment to lessor was errone¬ 
ous, effect of statute providing that 
mistake in name of owner of realty 
shall not render invalid a tax as¬ 
sessment was at least to preserve the 
lien for the tax against the land in 
view of fact that assessment was 
not void and imposed no personal lia¬ 
bility against lessor but against the 
property.—Trabue Pittman Corp. v 
Los Angelas County, 176 P,2d 612, 29 
Cal.2d 385. 

78. Neb.—Harris v. Layport, 95 N. 
W. 261, 4 Neb. Unoffv, 636. 

61 C.J. p 916 note 20. 
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stock made in the name of the bank instead of the 
stockholders will not invalidate the lien. 7 * 

§ 588. -Recording or Charging Lien 

Under tome statutes, In order to create a tax lien, 
the tax or claim of lien must be registered, recorded, 
or filed. 

Under some statutes, in order to create a tax 
lien, the tax or claim of lien must be registered, 
recorded, or filed as directed. 80 Under other stat¬ 
utes, recording, registration, or filing is not neces¬ 
sary, 81 or is necessary only to make the lien ef¬ 
fective against subsequent transferees, mortgagees, 
or lienors, 82 but not as against the original owner 88 
or holders of prior encumbrances. 84 Where the 
constitution provides that privileges on movable 
property shall exist without registration, except in 
such cases as the legislature may prescribe, and 
none has been prescribed, the lien exists independent 
of any registration. 86 The lien is not created unless 
there has been a compliance with statutory require¬ 
ments, as where the statute provides that on the 
entry of an unpaid personal property tax in a book 


or record specified, the tax shall become a lien on the 
owner’s real property, 86 or where the statute pro¬ 
vides that the tax on personal property shall not 
attach as a lien on real property until the tax col¬ 
lector, on failure to collect the tax from personal 
property, charges it on such real estate in his ap¬ 
plication for judgment for delinquent taxes, 87 or 
where the statute provides that the lien shall not 
attach until the tax collector selects a particular 
tract of real property owned by the delinquent tax¬ 
payer and, opposite such tract, notes the tax on the 
tax roll, 88 or where the statute provides that the 
lien shall not attach until the county treasurer 
swears the personal tax onto specifically selected 
real property. 89 Where delinquent tax rolls have 
been registered, although the failure to make a re¬ 
quired affidavit might have justified a refusal to 
register, the failure to make such affidavit does not 
vitiate the registry. 90 

Removal of taxpayer to another county . Where 
by statute taxes due on personal property are a 
lien on real property owned within the county where 
assessed, and the person on whose property the tax 


79. Ind—Small v City of Lawrence- 
burgh, 27 NE 600, 128 Ind. 231- 
Citizens* Nat. Bank v Klauss, 93 
N E. 881, 47 Ind.App. 50. 

80. La.—Oil Well Supply Co. v. Red 
Iron Drilling Co, 26 So 2d 726, 210 
La. 222. 

Pa.—Griffith v Delaney. 43 Pa.Dist. 
ft Co. 652, 68 Montg.Co. 229. 34 
Mun.L.R. 27—Mowery v. Sweigart, 
Com PI.. 49 Lane L Rev 91, 12 Som. 
Leg.J. 27—Petition of Bonk, Com 
PL, 86 Luz.Leg Reg. 33—Central 
Poor Dist. v. Hershberger, Com 
PL, 84 Luz.Leg.Reg 381. 

61 C.J. p 915 note 23. 

Time to file 

The requirement that tax claims be 
filed on or before a specified date is 
mandatory.—Middlesex Tp. v. Wet¬ 
zel, 32 Pa Diet St Co. 526—Borough 
of Clifton Heights v. Leonard, Pa. 
Com.PL, 30 Del Co. 91. 

By whom filed 

Tax claims must be filed by the 
municipality to which the tax is pay¬ 
able rather than by the tax collector, 
and claims must therefore be strick¬ 
en where the captions indicate that 
the tax collectors are the claimants 
and the claims aver that a township 
is the claimant, whereas certain of 
the taxes are payable to a school dis¬ 
trict.—-Middlesex Tp. ▼. Wetsel, 32 
Pa.Di»L ft Co. 525. 

Authority to sign claim 
Tax claims must be signed by the 
solicitor or chief executive officer of 
the taxing authority; the tax collec¬ 
tor has no authority to file or sign 
such claims,—Middlesex Tp. ▼, Wet- 
sei, supra. 


▲Iteration of claim 

A tax lien duly filed may not there¬ 
after be altered by crossing out the 
lot number and inserting another 
number in lieu thereof in the dock¬ 
et, so as to create a valid lien against 
the premises described in the chang¬ 
ed entry.—Griffith v Delaney, 43 Pa 
Dist. ft Co. 552, 58 Montg.Co. 229, 34 
Mun.L.R. 27. 

Correction 

Where the department of revenue 
issues a praecipe for the entry of a 
tax lien as provided, but the protho- 
notary Inadvertently and incorrectly 
enters a judgment rather than a lien, 
the court will, on petition of the com¬ 
monwealth, direct that the records 
be corrected by amending the word 
"judgment” to read "lien," and it is 
immaterial that prior to the filing of 
the commonwealth's petition the de¬ 
fendant moved to strike off the judg¬ 
ment—Commonwealth v. Keystone 
Bldg, ft Loan Ass'n ef Shamokin, 66 
Pa. Dist ft Co. 470. 

fiufllrtsmoy 

Where the department of revenue 
filed with the praecipe for the entry 
of a lien for state taxes a certified 
certificate of lien showing the date of 
settlement the kind of tax, the pe¬ 
riod covered and the balance due, and 
also a certified copy of the account 
settled, the lien will not be stricken 
on the ground that the record does 
not specifically Inform defendant as 
to how the amount* ef tax due was 
computed and lacks sufficient infor¬ 
mation for defendant properly to de¬ 
fend, but any such objection, if valid, 
may be raised by answer to a writ 
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of scire facias Issued on the lien.— 

Commonwealth v. Keystone Bldg & 

Loan Ass*n of Shamokin, supra. 

81. La.—Alcus v. City of New Or¬ 
leans, App., 187 So. 557. 

Pa.—Petition of Borough of Fleet- 
wood. 62 Pa.Dist. ft Co. 629, 37 
Berks Co. 53, 68 York Leg.Rec. 175. 

88. US —Gulf States Land Co. v. 
Parker, C.C.La., 60 F. 974. 

61 C.J. p 915 note 25. 

Rights of subsequent transferee, 
mortgagee, or lienor generally see 
Infra II 593, 694. 

Registration or notice as affecting 
priority of lien see infra | 605. 

83. La.—Adams v. Wakefield, 26 La 
Ann. 592. 

61 C J p 916 note 26. 

84. Pa—Appeal of Parker, 8 Watts 
ft S. 449. 

61 C.J. p 916 note 27. 

85. La.—Mullan v. His Creditors, 2 
So. 45, 39 La.Ann. 897. 

86. Kan.—Kucera v. State, 164 P 2d 
116, 160 Kan 624. 

61 C.J. p 916 note 30. 

87. Ill.—Belleville Nail Co. v. Peo¬ 
ple, 98 Ill. 899. 

61 C.J. p 916 note 81. 

88. Or.—Getchell v. Walker, 278 P. 
93, 129 Or. 602. 

61 C.J. p 916 note 82. 

89. Wash.—Scandinavian American 
Bank v. King County, 169 P. 786, 
92 Wash. 660. 

61 C.J. p 916 note 88. 

90. La.—Succession of Edwards, 32 
La.Ann. 457. 
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has been levied removes into another county, the 
filing of a certified abstract of the delinquent taxes 
has the effect of a levy in the county where the de¬ 
linquent resides or has property, and his land there 
is liable only if he has no property within the coun¬ 
ty where the taxes were originally levied out of 
which they can be made. 91 

§ 589. Beneficiaries 

As a general rule a tax lien is In favor of the taxing 
authority, but It may be restricted by statute for the 
benefit of the state. 

Ordinarily, a tax lien is in favor of the taxing 
authority, whether it is the state, a county, or 
a city. 92 Liens created by a statute providing that 
taxes on real property shall be a lien and that they 
may be foreclosed in the name of the people of the 
state are in favor of the people of the state and 
not of the various municipalities that may be in¬ 
terested in the taxes. 98 

§ 590. Property to Which Lien Attaches 

a. In general 

b. Personal property 

c. Real property 

a. In General 

A lien for taxes is limited to the property on which 
the statute gives a lien. 

While a lien for taxes is limited to the property 


on which the statute gives a lien, 94 the statute may 
subject all of the taxpayer's property to a lien for 
the payment of the tax. 96 Where by statute taxes 
assessed become hens, a tax is a lien on the entire 
property on which it is assessed; 96 and each and 
every part of the property is liable for the payment 
of the entire lien. 97 A tax assessed and by statute 
made a lien on specific property is not a lien on 
other property of the owner 98 unless made so by 
statute. 99 A tax assessed and by statute made a 
lien on a specific interest of a taxpayer is not a lien 
on the property of another at the time. 1 A statute 
giving a lien for taxes assessed against the owner 
or the property if the property is levied on by credi¬ 
tors does not give a lien against other property not 
levied on. 2 

Property acquired after assessment. Under cer¬ 
tain statutes, a tax may attach as a lien to property 
acquired by the tax debtor after assessment; 8 but 
a statute imposing a lien on all property by the 
taxpayer during a tax year for any tax which may 
be assessed that year does not impose a lien on 
property acquired during a subsequent tax year for 
the tax of a previous year. 4 A statute imposing a 
tax lien on the property assessed does not impose 
a lien on subsequently acquired property. 6 

Property in hands of receiver. The mere fact 
that property i 9 in the custody of a receiver of a 
state court will not prevent the attachment of a lien 
for taxes. 6 


91. Iowa—Union Cent. Life Ins. Co. 
v Chapin, 85 N.W. 791, 113 Iowa 
411. 

92. Tenn —Pope v Knoxville Indus 
Bank, 121 S W 2d 630, 173 Tenn 
461. 

93. Ariz—Yuma County v. State, 
107 P,2d 374, 66 Ariz 310. 

61 C J. p 917 note 42 
Parties in proceedings to enforce see 
infra 9$ 707, 778 

Taxes due subdivisions of state 

The state has a continuing lien 
for taxes, including those due its 
subdivisions —Buschow Lumber Co 
v Witt, 209 S.W 2d 464, 212 Ark. 996 

94. Tex.—State v. Mauri tz-Wells 
Co., 176 S.W.2d 238, 141 Tex 634 

61 C.J p 918 note 48. 
judgment for conversion of property 
State asserting lien for taxes and 
penalties on bankrupt’s property 
wrongfully seized and sold by third 
person was held to have no lien as 
against proceeds of judgment which 
bankruptcy trustee recovered against 
such third person for value of bank¬ 
rupt’s equity in property converted, 
nor did state have any claim against 
proceeds based on general equitable 
principles, since state’s lien, if any, 

84 C J.S —76 


still rested on property itself—State 
of California v. Moore, C C.A.Cal, 
88 F 2d 564. 

95. N.J —Wilentz v Hendrickson, 33 
A.2d 366, 133 N.J Eq 447, affirmed 
38 A.2d 199, 135 N.J.Eq. 244. 

61 C J. p 918 note 59. 

Bailroad Tax Aot discloses legis¬ 
lative intent to impose a paramount 
lien on all lands, tangible property, 
and franchises of defaulting compa¬ 
nies to secure payment of unpaid tax¬ 
es—Wilentz v. Hendrickson, supra. 

The statutory franchise tax be¬ 
comes a lien binding on all real and 
personal property of corporation.— 
Balsam v. Kue Products Corp., 63 N. 
YS.2d 860, 184 Misc. 207 

96. N.Y.—Petition of Holman, 51 N. 
YS.2d 246, 268 App.Div. 330. 

61 C.J. p 917 note 43. 

Pending condemnation 
Although on the day when by stat¬ 
ute the lien for taxes on real estate 
attaches proceedings to condemn 
most of a lot are pending and the 
rental value of the premises is im¬ 
paired thereby, the lien attaches to 
the entire lot.—People v. Price, 118 
N.E. 759, 282 Ill. 619. 
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97. Ala—Rodgers v Gaines, 78 Ala 

218 . 

Pa —Philadelphia v. McGonigle, 4 
Phila 351. 

98. U S.—Bank of Commerce & 
Trust Co v. Hood, CCA La, 65 
F.2d 281 

61 C J. p 917 note 46 

99. Ga —Harrell v. Burch, 23 S.E 2d 
434, 196 Ga 96. 

61 C.J. p 917 note 45. 

1» Cal.—California Loan & Trust Co 
v. Weis, 60 P. 697, 118 Cal. 489 

61 C J. p 917 note 47. 

2. Tex—State v Mauritz-Wells Co, 
176 S.W 2d 238, 141 Tex. 634. 

3. Ga.—People’s Credit Clothing Co 
v. City of Atlanta, 160 S E. 873, 
173 Ga 653. 

61 C.J. p 918 note 60. 

4. Ala—Yarbrough Bros. Hardware 
Co. v. Phillips, 96 So. 414, 209 Ala 
341. 

6. U.S —City of Tampa v. Com¬ 
mercial Bldg. Co., C.CjLFla, 64 
F.2d 1057. 

6. Colo.—Board of Com*rs of Routt 
County v. Denver ft S. L. R. Co. 
291 P. 1020, 88 Colo. 14, appeal dis¬ 
missed 51 S.Ct. 216, 282 U.S. 814, 
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Property within taxing district Where the stat¬ 
ute makes no distinction between residents and non¬ 
residents, it is sufficient to support a tax lien that 
the property is within the tax district imposing the 
tax. 7 

b. Personal Property 

Pergonal property may be subject to a lien for taxes 
to the extent prescribed by statute. 

Personal property may be made subject to a 
lien for taxes; 8 but unless provided for by stat¬ 
ute, there is no tax lien on personal property 9 or 
choses in action. 10 Such a lien is not created by 
mere implication. 11 Unless made so by statute, a 
lien for the tax assessed on a particular piece of 


real property does not attach to the personal prop¬ 
erty of the tax debtor. 12 Whether or not the lien 
attaches to all taxable personalty of the owner or 
separately to each item or piece of property for the 
tax assessed against that article depends on the par¬ 
ticular statutory provision. 18 Thus, the constitution 
or statute may specifically provide that the tax as¬ 
sessed shall be a lien, not only on the property which 
is assessed, but broadly on all the personal prop¬ 
erty of the person assessed. 14 Under other statutes, 
on the other hand, the tax levied on a definite class 
of personal property is a lien only on the property 
within that class, and is not a lien on the property 
within any other class; 16 but, where the assessment 
is on a class a 9 a whole, each part is responsible 


76 L.Ed 729, certiorari denied 61 
S.Ct. 348, 283 U.S 826, 76 L Ed. 
1440, followed in Board of Com'rs 
of Moffat County v. Denver & S. 
L R. Co, 291 P. 1022, 88 Colo. 21, 
appeal dismissed 51 S Ct. 216, 282 
U.S. 814, 76 L.Ed 729, certiorari 
denied 61 S Ct. 348, 283 U.S. 826, 
75 LEd. 1440 

7. Ill.—Edwards v. Beaird, 1 Ill 
70. 

61 C.J. p 918 note 68. 

8. U.S.—In re Brannon, C C A.Tex., 
62 F.2d 959, certiorari denied Ryan 
v. City of Dallas, 63 S.Ct 692, 289 
US 742. 77 L.Ed 1489 

Ala—Yarbrough Bros. Hardware Co. 
v. Phillips. 96 So. 414, 209 Ala. 
341. 

Pa—Commonwealth Department of 
Labor and Industry, to Use of Un¬ 
employment Compensation Fund, v. 
Lombardo, 62 A.2d 667, 366 Pa. 597 

Tax on owner 

While personal property taxes are 
not a tax on property, and the tax 
is imposed on owner of personalty in 
personam, personal property taxes 
are, under statute, a lien on the per¬ 
sonalty because of which the owner 
is taxed.—Land O’Lakes Dairy Co. v. 
Wadena County, 89 N.W.2d 164, 229 
Minn. 263, affirmed 70 S.Ct 251, 338 
U.S. 897, 94 L.Ed. 552, rehearing de¬ 
nied 70 S.Ct 428, 838 U.S. 946, 94 
L Ed. 583. 

9. U.S.—Richard T. Green Co. v. 
City of Chelsea, C.C.A.Mass., 149 
F.2d 927, certiorari denied 66 S.Ct. 
54, 326 U.S. 741, 90 L.Ed. 448- 
Stein v. Bostlan, C.C.AMo., 133 F. 
2d 586—Fresno County v. Commod¬ 
ity Credit Corp., CC.A.Cal., 112 F. 
2d 639, certiorari denied 61 S.Ct 
61, 811 U.S 686, 86 L.Ed. 443—In 
re Beardsley, D.C.Mg., 88 F.Supp. 
799. 

Ind.—Voigt v. Ludlow Typograph 
Co., 12 N.E.2d 499, 218 Ind. 329. 
N.J.—Murphy v. Jos. Hollander, Inc., 
84 A.2d 780, 131 N.J.Law 165. 


Okl—Barbee v. Cowden, 77 P.2d 669, 
182 Okl. 334. 

Tex.— Corpus Juris cited la Maro Co 
v. State, Civ.App., 168 S W 2d 510, 
512, error refused— Corpus Juris 
cited la International Harvester 
Co. of America v. Smith, Civ.App., 
91 S.W 2d 827, 831, error dismissed 
Utah —Crystal Car Line v State Tax 
Commission, 174 P.2d 984, 110 Utah 
426. 

61 C.J. p 918 note 66 

10. Ill.—-Heinrich v. Harrigan, 123 
N.B. 309, 288 Ill. 170. 

61 C.J. p 918 note 57. 

11. Utah.—Taylor Motor Car Co. ▼. 
Salt Lake County, 281 P. 49, 74 
Utah 594. 

61 C.J. p 918 note 58. 

12. La.—Succession of Flnegan, 65 
So. 614, 135 La. 473. 

13. Wyo.—Farm A Cattle Loan Co. 
v. Faulkner, 242 P. 415, 34 Wyo. 
199. 

! 

14. Mich.—In re Ever Krisp Food 
Products Co., 11 N.W.2d 852, 307 
Mich. 182. 

Neb.—Landis Mach. Co, v. Omaha 
Merchants Transfer Co., 9 NW.2d 
198, 142 Neb. 389—Krug v. Hop¬ 
kins, 278 N.W. 221, 182 Neb. 768, 
110 A L.R. 1071. 

S.D.—First Nat. Bank of Valentine, 
Neb., v. Peterson, 293 N.W. 530, 
67 S.D. 400—Massey-Harris Co. v. 
Lerum, 242 N.W. 597, 60 S.D. 12. 

61 C.J. p 918 note 63. 

Property exempt from ordinary levy 
and sale 

The statutory lien for taxes on per¬ 
sonal property of the person to whom 
assessed is not confined to each spe¬ 
cific article of personal property as¬ 
sessed, but attaches to every variety 
of personalty, even including person¬ 
alty exempt from levy and sale to 
satisfy judgment creditor.—Ryder v. 
Livingston, 18 N.W.2d 607, 145 Neb. 
862, 159 A.L.R. 458—Landis Mach. 
Co. v. Omaha Merchants Transfer 
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Co, 9 N W 2d 198, 142 Neb 389— 
Krug v Hopkins, 273 NW 221, 132 
Neb. 768. 110 A.LR. 1071 

Mortgaged property 

(1) Statutory lien for delinquent 
personal property tax attaches to in¬ 
terest of mortgagor of personal prop¬ 
erty, since title to chattel remains in 
mortgagor.—General Motors Accept¬ 
ance Corporation v. Whitfield, 253 N 
W. 450, 62 S.D. 416. 

(2) Where taxpayer removed from 
county personal property against 
which taxes had been levied, but sub¬ 
sequently taxpayer's oattle which 
were subject to mortgage in Nebras¬ 
ka were removed to South Dakota, 
the South Dakota tax lien at once 
attached to the cattle under statute 
providing that all taxes assessed on 
personalty within the states should 
be a first lien on "all personal prop¬ 
erty” of the taxpayer, even though 
the situs of the mortgaged cattle was 
in Nebraska and the cattle were re¬ 
moved to South Dakota without 
knowledge or consent of the mortga¬ 
gee.—First Nat. Bank of Valentine. 
Neb, v. Peterson, 293 N.W. 530, 67 
SD 400 

Conditional sale 

(1) Statutory lien for delinquent 
personal property tax did not attach 
to interest of conditional buyer in 
chattel, since title to chattel remain¬ 
ed in seller.—General Motors Accept¬ 
ance Corporation v. Whitfield, 253 N 
W. 450, 62 S.D. 416, overruling Mas¬ 
sey-Harris Co. v. Lerum, 242 N.W 
597, 60 S.D. 12. 

(2) Lien for taxes on personal 
property assessed to taxpayer as a 
whole applied to items of which tax¬ 
payer was in possession under condi¬ 
tional sale contract--Weber Show¬ 
case A Fixture Co. v. Kaufman, 44 
P.2d 156, 45 Arts. 897. 

IS. Wyo.—Farm A Cattle Loan Co 

v. Faulkner, 242 P. 415, 34 Wyo 

199. 

61 C.J. p 919 note 64. 
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for the tax on the whole. 1 * Under certain statutes 
the lien attaches only to the specific piece of per¬ 
sonal property for the taxes and levies due there¬ 
on. 17 The fact that a husband is estopped as 
against a mortgagee to deny his wife's title to 
personal property mortgaged by his wife does not 
prevent a lien for his taxes from attaching to the 
property. 18 

Stocks of goods . While under specific provisions 
of some statutes taxes on stocks of goods or mer¬ 
chandise are specifically made a hen thereon, 18 re¬ 
gardless of changes in the items of which it may be 
composed, 20 in the absence of such a specific statu¬ 
tory provision the general statutory provisions 
govern as to the lien on such personal property. 21 

Sale in fraud of tax . Under some statutes, a lien 
for personal property taxes is imposed in the event 
of a bulk sale without payment of the personal prop¬ 
erty tax due 22 Such a statute applies not merely 
to the sale of all property of every kind, but also 
to the bulk sale of all of a class of personal prop¬ 
erty 23 A statute imposing a lien for all taxes ow¬ 
ing by a corporation on all of the assets of the 
corporation in the event of a sale of substantially 
all of the corporation's assets has been held valid. 24 

Property in hands of receiver . The court may, 
under its general equity power, apportion a tax lien 
on personalty in the hands of a receiver appointed 


by it, between that held absolutely by the owner and 
that held by him under conditional sales contracts, 
although the property was assessed as that of the 
vendee only. 25 It has been held that although a tax 
on the franchise of^a corporation is not, under the 
statutes, a lien on any specific property of the cor¬ 
poration, if the receiver has in his hands moneys 
arising from the earnings sufficient to pay the tax, 
the state has a paramount right to collect it before 
that money is paid away by the receiver. 26 

After-acquired property . Where by statute all 
taxes levied on personal property are a lien on the 
property so levied on, there is no lien on after-ac¬ 
quired property, 27 unless the statute provides that 
property acquired after the levy but before a speci¬ 
fied date shall be subject to the lien. 28 

e. Beal Property 

(1) In general 

(2) For personal property tax 
(1) In General 

Taxes are not a lien on real estate except where 
made so by statute or constitutional provision. 

Taxes are not a lien on real estate except where 
made so by statute or constitutional provision. 29 
However, under the statutes generally prevailing, 
taxes on real estate are a lien thereon 30 subject to 


16. Ark—Bridewell ▼. Morton, 46 
Ark 73 

61 C J. p 919 note 65. 

17. Va.—Drewry v Baugh Jk Bona, 
143 S E 713, 150 Va. 394. 

61 C.J p 919 note 66. 

18. Ga —Hiatt v. Woods, 176 S E 
46, 49 G&App 465 

19. U S —Polk County. Iowa, v 
Burns, Iowa, 247 F 399, 159 C.C.A 
453. 

20. U S.—Polk County, Iowa v. 
Burns, supra. 

61 C.J p 919 note 68 

21. La.—Denegro v. W. G. Tebault 
Furniture, etc, Co, 9 La.A., Or¬ 
leans, 214 

61 C.J. p 919 note 70. 

22. Okl.—Barbee v. Cowden, 77 P.2d 
669, 182 Okl. 334. 

An assignment for benefit of credi¬ 
tors constituted a "sale" thereof 
within meaning of statute making 
tax on personalty a lien thereon 
where personalty in sold after as¬ 
sessment to any one person.—Barbee 
v. Cowden, supra. 

Taxes for which lion attaches 
Lien attaches only for taxes for 
year In which sale is made. 

Okl.—Barbee v. Cowden, supra— 
First Nat Bank v. Young, 8 P.2d 
1108. 155 Okl. 282. 


Mortgage on all goods is not a 

sale within the statute —First Nat. 

Bank v Young, supra. 

23. Kan-—Boxer v. Sears. 241 P. 443, 
119 Kan. 733. 

61 C J p 920 note 71. 

24. Mo—Vincent Realty Co. v. 

Brown. 126 S.W 2d 1162, 344 Mo. J 
438 

25. Wash —Southwark Foundry & 
Machine Co. v. Barham, 217 P. 
1021, 126 Wash. 204 

26. N.Y—Central Trust Co. v. New 
York City, etc., R. Co., 18 N.E. 92, 
110 NY 259, 1 L.R A. 260, followed 
in People v. Williams, 94 NE. 1097, 
200 N.Y. 628 

61 C.J. p 920 note 75. 

27. S.D.—General Motors Accept¬ 
ance Corporation v. Whitfield, 253 
N.W. 450, 62 S.D. 415. 

Wyo.—Farm & Cattle Loan Co v. 
Faulkner, 242 P. 415, 34 Wyo. 199 

28. Neb.—Landis Mach. Co. v. Oma¬ 
ha Merchants Transfer Co., 9 N.W. 
2d 198, 142 Neb. 889. 

29. Del.—Joachimouska v. Magow- 
an. Ch., 89 A.2d 860. 

K.M.—Patten v. Corbin, 82 P.2d 789, 
42 N.M. 561, followed in Town of 
Silver City v. North, 82 P.2d 792, 
42 N.M. 667. 

Pa.—Tremont Tp. v Schuylkill Min. 
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Co. 62 PaDist. & Co. 179. 43 Sch 
Leg Rec 202 

61 C.J. p 920 notes 79, 80 

30. U S —Supplee v Magruder, Md , 
62 SCt 1162, 316 US 394, 86 L 
Ed 1555—U S. v City of Green¬ 
ville, CCA SC, 11 8 F.2d 963—In 
re Beardsley, D C.Md , 38 F Supp 
799 

Ala.—Wiggins Estate Co v Jeffery, 
19 So 2d 769, 246 Ala 183 

Ga—Graves v. Walker, 186 S E. 820, 
182 Ga. 644. 

Pa —Starling v. West Erie Avenue 
Bldg. & Loan Ass’n, 3 A.2d 387, 333 
Pa. 124. 

Tex.—Leonard v. State, Civ App , 242 
S.W.2d 199—Lubbock Independent 
School Dist. v Owens, Civ.App., 
217 S W 2d 186, error refused—Me- 
Kelroy v. Hamilton, Civ.App., 130 
SW2d 1114—State v. Lowman, 
Civ.App, 115 S.W 2d 794, reversed 
on other grounds 133 S.W.2d 962, 
134 Tex. 475. 

61 C J. p 920 note 78. 

Homestead 

The tax lien applies to a home¬ 
stead as well as other land. 

S.D—Ramsey v. Lake County, 14 N 
W.2d 125, 70 S.D. 61. 

Tex—Kubena v. Hatch, 193 S.W.2d 
175, 144 Tex. 627. 

61 C.J. p 921 note 95. 
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the conditions, limitations, and requirements of the 
statute. 81 Under some statutes, the lien attaches 
to all realty of the taxpayer within the tax dis¬ 
trict, 12 but generally, the lien attaches only to each 
separate tract or parcel of land for the taxes as¬ 
sessed against it 38 A tax lien on one separately 
assessed parcel is not a lien on another separately 
assessed parcel even though they are contiguous and 
have the same ownership; 34 but separate lots 
listed and assessed by the owner or with his consent 
as a single parcel may be subjected to a lien for the 
aggregate tax, 36 and under some statutes where a 
tract of land, consisting of contiguous lots, belongs 
to one owner, the tax lien is coextensive with the 
tract, 38 and each separate or separable portion is 
liable for the taxes due on the whole. 37 The land 
of one person cannot be held for a tax assessed 


against the person or property of another. 88 

Estate or interest subject to lien . Under certain 
statutes, the lien for taxe9 is imposed only on such 
estate as the person assessed has in the land, and 
it has been held that the lien will bind only the 
interest of the tenant for life, not that of the re¬ 
mainderman. 88 Under other statutes, the lien creat¬ 
ed by assessment of taxes on land is on the land 
itself, and not on the estate or interest of the per¬ 
son assessed; 40 and, under such statutes, the inter¬ 
est of the remainderman is subject to the lien of 
a tax assessed during the tenure of the life tenant. 41 
An easement is regarded as part of the dominant 
property and is not subject to a tax lien on the 
servient property. 42 A statute assessing leaseholds 
and making the tax a lien on the fee will not be con¬ 
strued as having that effect where the fee is exempt 


xruaattd lands 

A statute imposing a lien on land 
has been held to have no applica¬ 
tion to unseated lands.—Sinnemahon- 
ing Iron, etc., Co v. Cameron County, 
12 Pa Co 291. 

Property of Infant 

Tax lien applies against property 
of an infant as well as against prop¬ 
erty of an adult.—Wiggins Estate 
Co. v. Jeffery, 19 So 2d 769, 246 Ala. 
183. 

Property not subject to tan sale 

Fact that water system property 
could not be sold for unpaid taxes 
because devoted to public use did not 
invalidate an assessment or lien 
thereon for unpaid taxes.—City of 
Salem v. Marlon County, 137 P 2d 
977, 171 Or. 264. 

Statute held mot repealed 
Pa.—Braun, for Use of Fisher, now 
to Use of Louik, v. De Rosa, 194 
A. 614, 128 Pa Super 318—Com¬ 
monwealth v. Philadelphia Pure 
Rye Whiskey Distilling Co, 38 Pa. 
Dist. & Co. 245, 32 MunLH, 24. 

31. Vt.—Hutchins v. Moody, 34 Vt. 
483. 

61 C.J. p 920 note 77. 

32. N.C.—Guilford County v. Estates 
Administration, 197 S.E. 535, 213 
N.C. 763. 

33. Mass.—City of Marlborough v. 
Poorvu, 25 N.E 2d 189, 305 Mass 
124. 

Pa.—In re Frampton, Public Sale of 
Property of, Com PI., 31 Erie Co. 
276. 

Tex.—Electra Independent School 
Dist v. W. T. Waggoner Estate, 
168 S.W.2d 645, 140 Tex. 483—An¬ 
chor v. Wichita County Water Imp. 
Dist No. 2, 103 S.W.2d 135, 129 
Tex. 385, 112 A.L R. 70—Holt v. 
Wichita County Water Improve¬ 
ment Dist No. 2, Com App., 63 S 
W.2d 369—State V. Mauri tz-Wells 


Co., Civ App., 170 S.W.2d 625, af¬ 
firmed 175 S W 2d 238, 141 Tex 634 
—State v. Lowman, Civ.App, 115 
S.W.2d 794, reversed on other 
grounds 133 S W.2d 962, 134 Tex. 
475—State v Wynne, Civ.App, 113 
SW2d 325, reversed on other 
grounds 133 S.W.2d 951, 134 Tex 
455, appeal dismissed Wynne v 
State of Texas, 60 S Ct. 980, 310 
U.S 610, 84 L.Ed 1388, rehearing 
denied 60 S Ct. 1094, 310 U.S. 659, 
84 LEd 1422. 

61 C.J. p 920 note 81. 

34. Pa.—Boulton v. Starck, 85 A 2d 
17, 369 Pa. 46. 

35. Tex —Electra Independent 
School Dist v. W. T. Waggoner Es¬ 
tate, 168 S W 2d 645, 140 Tex. 483 
—State Mortgage Corporation v 
Ludwig, 48 SW.2d 950, 121 Tex. 
268—State v. Baker, 49 Tex. 763. 

36. Ariz.—Webb v. Phoenix Title & 
Trust Co., 185 P. 128, 20 Ariz 580. 

Costs 

The fact that taxes are reduced to 
liens against separate lots instead of 
against one large tract affects only 
the Question of costs.—Philadelphia 
v. Thurlow, 5 Pa. Super. 600. 

37. Ariz.—Webb v. Phoenix Title & 
Trust Co., 186 P. 128, 20 Ariz. 580. 

38. NH.—Buttrick v. Nashua Iron, 
etc, Co., 69 N.H. 392. 

61 C.J. p 921 note 82. 

39. U.S.—U, S. v. 15,883.55 Acres of 
Land, Situate In Spartanburg 
County, D C 8 C„ 45 F.Supp. 783. 

S.C.—Campbell v. Williams, 172 S.E. 

142, 171 S.C. 279. 

61 C.J. p 921 note 89. 

40. US—People of Puerto Rico v.j 
Federal Land Bank of Baltimore,' 
C.C.APuerto Rico, 108 F.2d 275. 

Mass.—City of Boston v. Quincy 
Market Cold Storage & Warehouse 
Co., 45 N.E.2d 959, 312 Mass. 638 
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—Crocker-McElwain Co. ▼. Board 
of Assessors of City of Holyoke, 5 
N E 2d 558, 296 Mass 338, 108 AL 
R 821 

Ohio —Beach v. Thrift Inv. Co., 5 
Ohio Supp. 102 

Tenn —State v. Benner, 187 S.W 2d 
609, 182 Tenn 395 
61 C.J. p 921 note 90. 

Tenancy by entirety 

Taxes on realty owned by husband 
and wife as tenants by the entire¬ 
ties were a lien on wife’s interest 
in the land, notwithstanding taxes 
were assessed only to husband—Wil¬ 
liams v. Cravens, 191 SW.2d 942, 28 
Tenn App 641. 

Nlnety-nine-year lease 

The lien arising on nonpayment 
of taxes on realty covers subject of 
leasehold created by ninety-nine-year 
leases—Sixty-Third & Halsted Real¬ 
ty Co v. Chicago City Bank & Trust 
Co, 20 NE 2d 162, 299 IU.App 297 

Mineral deed 

(1) A tax lien on land includes the 
Interest conveyed by a mineral deed 
—State ex rel. Commissioners of 
Land Office v. Armstrong, 188 P.2d 
347, 199 Okl. 474. 

(2) Lien resulting from filing of 
tax rolls prior to alienation of min¬ 
eral rights attached to both sur¬ 
face and mineral rights.—Barthold v 
Dover, La.App., 153 So. 49, rehearing 
denied 163 So. 724. 

41. Mo.—Duflley v. McCaskey, 134 
S W.2d 62, 345 Mo. 550, 126 A L.R. 
853. 

61 C.J. p 921 note 91, 

42. N.J.—Niestat v. Equitable Sec 
Co., 48 A.2d 907, 188 N.J Eq. 480 

N.T.—Wilkinson v. Nassau Shores, 
86 N.Y.S 2d 603, affirmed 105 N.Y 
S.2d 984, 278 App.Div. 970, re ar¬ 
gument and appeal denied 107 N.Y. 
S 2d 659, 279 App.Div. 691. 

61 C.J. p 934 note 69. 
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from taxation. 48 A mining claim m property of 
the United States may be made the subject of a 
tax lien without infringing on the rights of the 
United States. 44 Taxes assessed against a contract 
to convey lands, or the interest in lands created by 
such contract, do not become a lien on the land it¬ 
self. 46 

Fixtures and improvements . The lien for taxes 
on realty does not follow fixtures severed and be¬ 
come personalty. 46 A building moved on to the land 
after its assessment becomes subject to the tax 
lien. 47 

(2) For Personal Property Tax 

Under some statutes, taxes assessed against personal 
property are liens on the real property of the taxpayer. 

Except where so made by constitutional or statu¬ 
tory provision, taxes assessed on personal property 


do not become a lien on the taxpayer's real prop¬ 
erty; 48 and the same rule applies with respect to 
after-acquired real property. 49 Under some stat¬ 
utes, taxes assessed against personal property are 
liens on the real property of the taxpayer, 60 even 
though the tax may be collected from the personal 
property assessed. 61 When the personal tax is ap¬ 
plied to the real property involved, it becomes as 
much a lien on the real property as though originally 
levied against that property. 62 In the absence of 
any statute authorizing such construction, the lia¬ 
bility of one class of property for taxes assessed 
on another class cannot be extended to cases of prop¬ 
erty belonging respectively to different owners. 63 
Thus, taxes on a husband’s personal property are 
not a lien on land held by himself and his wife in en¬ 
tirety, 54 but taxes assessed on the personal prop¬ 
erty of a firm are a lien on the land of a partner. 65 


43. US —Jetton v University of the 
South. Tenn., 28 S Ct. 375, 208 U 
S. 489, 52 L.Ed 584. 

44. U.S—Forbes v. Gracey, Nev. t 94 
U.S. 762, 24 L Ed 313. 

61 C J p 931 note 97. 

45. Mich —Minthorn v Haines, 134 
NW 1113, 169 Mich. 169. 

46. Mo—State v. Goodnow, 80 Mo 
271 

Casing, rods, tubing, pumps, and 

tanks on oil and gas leasehold aban¬ 
doned as unprofitable were not part 
of real property and hence not sub¬ 
ject to lien for taxes against lease¬ 
hold, so that such taxes could not 
be recovered from leasehold own¬ 
ers for years before their acquisi¬ 
tion thereof on ground that lien was 
destroyed by owners* removal of 
such articles from leasehold—Maro 
Co. v. State, Tex Civ.App, 168 S.W.2d 
510, error refused. 

47. Mich.—Boissoin v Gille, 18 N W 
2d 865, 311 Mich. 368 

48. Fla.—City of St. Petersburg v 
Fiore. 33 So.2d 862, 160 Fla. 106. 

Me.—Scavone v. Davis, 45 A.2d 787, 
142 Me. 46. 

Mass.—City of Chelsea v Richard T. 
Green Co., 65 N.B.2d 11, 319 Mass. 
162. 

Okl —Board of Com*rs of Garfield 
County v. Phillips University, 142 
P.2d 606, 118 Okl. 222. 

61 C J. p 921 note 99. 

Tax on hank stook 

In absence of statutory authority, 
& tax on shares of stock for the pay¬ 
ment of which each bank is made 
liable under specific provisions of 
statute dots not become a lien on 
the real estate of the bank; placing 
of levy of taxes on tax duplicate 
against bank instead of respective 
owners of shares of stock did not 
constitute a lien on real estate of 
bank.—Union 8 av. Bank of Bellaire 


v Pancoast, 50 N E 2d 157, 142 Ohio 
St. 6, affirmed First Nat Bank of St 
Clairsville, Ohio v Findley, 64 6 
Ct. 260, 320 U S 714, 88 L.Ed. 420, 
and Second Nat Bank of St. Clairs¬ 
ville, Ohio v Findley, 64 S Ct. 260, 
320 US 714, 88 L Ed 420. 

Statute removing lion 

The legislature, by providing that 
"hereafter" no personal property tax 
delinquency shall be included in sale 
of realty for delinquent taxes, clear¬ 
ly intended to remove lien of such 
taxes from realty where sale had not 
then been held —Heekin Can Co. v 
Porter, 46 N.E.2d 486, 221 Ind 69. 

49. Wyo—Natrona County v. Shaff- 
ner, 74 P. 88, 12 Wyo. 177, 199 Am 
SR 971. 

61 C J. p 922 note 1. 

Land. of United States 

Where at time personal property 
tax was assessed, homestead was on 
land of United States, tax did not be¬ 
come a lien against such land, and 
statute did not make it a lien when 
land was subsequently the property 
of the taxpayer on issuance of final 
receipt by United States.—Natrona 
County v Shaffner, 74 P. 88, 12 Wyo 
177, 189 Am.SR. 971. 

50. U.S.—San Joaquin County v. 
Harris, C.C.A Cal., 88 F.2d 541 

Ariz.—Maricopa County v. Arizona 
Tractor & Equipment Co., 199 P.2d 
618, 66 Ariz. 518, 57 Ariz. 49- 
Home Owners* Loan Corp. v. City 
of Phoenix, 77 P.24 818, 51 Ariz 
455. 

N D —Home Owners’ Loan Corp v. 

Wright, 299 N.W. 868, 71 N D. 235. 
61 C.J. p 922 note 3 
The legislature has the right and 
power to make real property assess¬ 
ed to a person liable for the taxes 
on his personalty and to make such 
taxes a lien on the realty prior and 
superior to any other lien or encum¬ 
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brance.—Home Owners* Loan Corp. 
v. City of Phoenix, 77 P.2d 818, 51 
Ariz 465 

Lien extends to all the taxpayer’s 

realty under statute with respect to 
tax lien and enforcement thereof, and 
taxing officers have no right or au¬ 
thority arbitrarily to limit persona? 
property tax lien to any particular 
piece of real estate.—Maricopa Coun¬ 
ty v Arizona Tractor & Equipment 
Co. 109 P 2d 618, 56 Ariz 518, 57 
Ariz 49 

After-acquired realty held not sub¬ 
ject to Ilex 

Ariz —Maricopa County v Arizona 
Tractor & Equipment Co., 109 P 2d 
618, 56 Ariz 518, 57 Ariz 49 

51. Iowa.—Tate v. Madison County, 
143 NW. 492, 163 Iowa 170 

61 C.J p 922 note 4. 

52. Or—Getchell v. Walker, 278 P. 
93, 129 Or. 602. 

53. Ind —Morrison v. Seybold, 92 
Ind. 298. 

54. Ind —Morrison v. Seybold, su¬ 
pra. 

55. Iowa—Bibblns v. Clark. 57 N. 
W 884, 59 N.W. 299, 90 Iswa 280, 
29 L.RA. 278. 

61 C J. p 922 note 8. 

Owxer 

If a person is owner, within stat¬ 
ute, of personalty te permit assess¬ 
ment to be made te him and to be¬ 
come liable for payment thereof, 
such person is owner within statute 
to make tax a lien on his realty, sur¬ 
viving partner was "owner” of half 
interest in partnership personalty 
within statute authorizing assess¬ 
ment of personalty tax to owner, 
and hence assessment of such per¬ 
sonalty to surviving partner became 
lien on surviving partner’s realty, 

I and wife of deceased partner acquir¬ 
ed title thereto subject to such lien. 
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Homestead. Where the statute provides that the 
tax shall be a lien on any real estate, a homestead 
is not exempt; 66 but, under some statutes, while a 
homestead is subject to a hen for taxes levied there¬ 
on, it is not subject to a lien for personal property 
taxes. 67 

Improvements . Where by statute “improvements” 
are defined as real estate, under a statute imposing 
a lien on real estate for a tax on personal property 
such tax is a lien on improvements belonging to the 
owner. 66 

Notes for rent to accrue. Where notes for rent 
to accrue in the future are held part of the real es¬ 
tate as long as they are in the hands of the owner, 
a statute, to secure the payment of the tax due for 
personal property, providing for a lien on a judg¬ 
ment on a note, bill, or other chose in action, does 
not apply. 69 

Proceeds of mine . Statutes taxing the proceeds 
of mines or mining claims may impose a lien on 
the mine from which the ore or minerals were 
extracted. 60 

Land of corporations. A statute making per¬ 
sonal taxes a lien on the real estate of the person 
assessed has been held not to apply to corpora¬ 
tions. 61 


84 C.J.£. 

Franchise tax. Even though a franchise tax is 
properly assessed, it cannot attach as a lien to land 
in which the company possesses neither an equitable 
nor a legal estate. 62 

§ 591. Amount 

Under tome statutes, a lien for taxes Includes not 
only the tax itself, but also interest, penalties, and costs. 

Under certain statutory provisions, the lien for 
taxes includes not only the tax itself, but interest, 62 
penalties, 64 and costs; 66 but it has been held that 
unless the statute so provides, a lien for taxes does 
not include interest and penalties. 66 Ordinarily tax¬ 
es are a lien on property only to the extent of the 
tax due on the particular property. 67 The statute 
may provide for a lien for whatever amount the 
tax is subsequently determined to be 66 

§ 592. Time When Lien Attaches 

The time when a tax lien attaches is determined by 
the statute creating the lien; where the statute is 
silent with respect thereto, the lien attaches when the 
amount of the tax is fixed and liability for Its payment 
commences. 

The time when a tax lien attaches is to be deter¬ 
mined by reference to the statute creating the 
lien, 69 and where the statute specifies the time at 


—Thompson v Board of Sup'rs of 
Fresno County, 56 P.2d 671, 13 Cal 
App 2d 134 

56. Iowa.—Hampe v Philipp, 232 N 
W. 648, 210 Iowa 1243. 

61 C.J. p 922 note 10 

67. S.D.—Ramsey v. Lake County, 
14 N.W.2d 126, 70 SD 61. 
Declaration of homestead after lien 
attaohed 

Property set aside as homestead 
after lien for unpaid personal proper¬ 
ty taxes of owner had attached to 
land at time of levy was held subject 
to such tax lien.—Gietz v. Webster, 
50 P.2d 573, 46 Ariz. 261. 

58. Cal.—People v. Smith, 55 P. 765, 
123 Cal. 76. 

59. Tenn.—Pose y. Albert, 200 S W. 
976, 139 Tenn. 1. 

60. Mont.—Ton* v. Maher, 122 P. 
279, 45 Mont 142 

81. Pa.—Commonwealth v. Lehigh 
Valley R. Co., 5 Pa.Co. 474. 

68* N.Y.—Bing v. People, 172 N.E. 
687, 264 N.Y. 484. 

88 * TJ.S.—Baltimore Trust Co. v. In¬ 
terocean Oil Co., D.GMd., 20 7. 
Supp. 560. 

N.J.—t’Wllentz v. Hendrickson, 88 A. 
2d 266, 122 N.J.Eq. 447, affirmed 88 
Ar2d 101, 126 N.J.Eq. 244—State v. 
Brio R. Co., 42 A.2d 759, 22 N.J. 
Ml sc. 202. 


N.Y —Getman v. Niferopulos, 11 N E 
2d 713, 276 N.Y. 161 
61 C J. p 922 note 17. 

64. TJ.S—In re Knox-Powell-Stock- 
ton Co, C.C.ACal., 100 F.2d 979— 
Baltimore Trust Co. v. Interocean 
Oil Co., DC.Md, 30 F Supp. 560. 

Cal.—Western Inv. Co. v. State, 189 
P.2d 262, 31 Cal.2d 391. 

N.Y.—Getman v. Niferopulos, 11 N 
E 2d 713, 276 NY 161 
61 C.J. p 922 note 17. 

Bedemptlon penalties 

Under statutes imposing delin¬ 
quent tax penalties, the statutory 
scheme as a whole contemplates re¬ 
demption penalties as mere charges 
for exercise of privilege of redemp¬ 
tion, not as a part of taxes which are 
a lien on the property.—Weston Inv. 

! Co. v. State, 139 P.2d 262, 31 Cal.2d 
391. 

65. Tex.—Marlin v. Green, 78 S.W. 
704, 70 S.W. 40, 84 Tex.Civ.App 
421. 

61 C.J. p 922 note 17. 

66. U.S.—DeLaney v. City and 
County of Denver, C.AColo., 185 
7.2d 246. 

Pa.—Commonwealth v. Corner Realty 
Co., 46 Pa.Dist. A Co. 190. 

87* Tex.—State Mortg. Corporation 
V. Affleck, Com.App., 61 S.W.2d 274. 

68. N*J.—Jersey City v. Kelly, 47 A. 
2d 364, 124 N.J.Law 289. 1 
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69. U.S—State of Texas v. Moody’s 
Estate, CCA Tex, 156 P 2d 698— 
People of Puerto Rico v U S, C C 
A Puerto Rico, 131 F 2d 151, certio¬ 
rari denied 63 SCt 832 two cases, 
318 US 776, 87 L Ed 1144 
Minn.—State v. Chicago, M, St. P & 
P. R Co., 299 N.W 212, 210 Minn 
484. 

Mo — Corpus Juris cited la St Louis 
Provident Ass’n v Gruner, 199 S 
W 2d 409, 410, 365 Mo 1030 
Neb.—Madison County v. School 
Dlst No 2 of Madison County, 27 
N.W.2d 172, 148 Neb. 218. 

61 C.J p 024 note 48 [a]. 

▲ tax lieu can. arise but once and 

can have only one effective date of 
beginning, and whether it can prevail 
over conflicting claims is an entirely 
different question—U. S. v. Security- 
First Nat Bank of Los Angeles, D.C. 
Cal, 30 F.Supp. 118, appeal dismissed 
Security First Nat Bank of Los 
Angeles v. U. S., C.C.A., 118 F.2d 
491. 

Zssuaao# of warrant on removal of 
property 

Statute providing for immediate is¬ 
suance of distraint warrants by a 
county treasurer if personalty Is 
about to be removed from jurisdic¬ 
tion ie not a legislative recognition 
of principle that lien for taxes on 
personalty becomes fixed at statutory 
date, even though assessment and 
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which the Hen shall attach, it attaches tit that time, 70 
and at that time only. 71 Where the statute is silent 
as to the time when the tax lien attaches, it attaches 
when, under the governing statutes, the amount of 
the tax is definitely fixed and the liability for its 
payment commences, 72 as of the date of the levy or 
the fixing of the rate; 73 the time of the assessment 


of the tax; 74 when the assessment roll is con¬ 
firmed, 75 filed, 75 turned over to the receiver of tax¬ 
es, 77 or extended on the roll and levied; 78 or on 
the return of the assessment. 78 

Under some statutes, the time when a tax lien 
shall attach is fixed as of a certain day in the 
year, 80 although the amount of the tax is not then 


levies have not been made at that 
time.—City and County of Denver v. 
Tax Research Bureau. 71 P2d 809, 
101 Colo 140 

Date on which taxes are due does 
not determine the date when the lien 
of the tax attaches—Westhus v. Un¬ 
ion Trust Co.. Mo., 164 F. 795, 90 C. 
CA. 441, rehearing denied 168 F. 617, 
94 CC.A. 95, error dismissed 33 S.Ct 
593. 228 US 519, 67 LEd 947—U. S. 
v' Certain Land in City of St. Louis, 
D C Mo., 29 FJSupp 93. 

70. Tex—Hoge v. Garcia, Civ.App., 
296 S.W. 982 

71. Neb—Taylor r Harvey, 184 N. 
W. 173, 90 Neb 562. 

Where statute fixes definite time 
when the lien shall commence, it Is 
equivalent to saying it shall not com¬ 
mence before that time.—Blnkert v. 
Wabash Ry. Co. 98 Ill. 205—Crescent 
Livery Co. v. Perkins, 44 Ill.App. 873. 

72. US —Corpus Jtarls oited in In 
re White Star Refinancing Co., C. 
CATex., 74 F.2d 289, 272, certio¬ 
rari denied Portner v. State of Tex¬ 
as, 55 S.Ct. 637, two cases, 294 U.S. 
727, 79 L Ed 1257—U. S. v. Certain 
Land in City of St. Louis, D.C.Mo., 
29 F Supp 92 

Mo.—In re Poe’s Estate, 201 S.W 2d 
441, 35C Mo. 276. 

N Y —Getman v. Niferopulos, 11 N. 

E 2d 713. 276 NY. 161. 

S D. —Farmers Union Co-operative of 
Jefferson v. Farmers Union Co¬ 
operative Brokerage, 18 N.W 2d 
818, 79 S.D 33 
61 C.J. p 922 note 19. 

Amount ascertained and assessed 
Where statute governing matter of 
tax liens against unsecured personal¬ 
ty Is silent as to when such tax lien 
attaches, the general law of the sub¬ 
ject will be looked to in order to 
ascertain that the tax lien attaches 
as of the time that amount of tax is 
ascertained and assessed —Packard 
Contracting Co. v. Roberts, 222 P.2d 
791, 78 Arts. 411. 

Fact that there still is time for a 
protest as to taxes levied on realty 
does not prevent the taxes from con¬ 
stituting a lien on the property.— 
Chicago Trust Co. v. 12-14 West 
Washington St Bldg. Corporation, 
278 IU-App. 117. 

Taxos hold to boooms Jim from date 
they aoorued 

Miss. —J. M. Jones Lumber Co. v. 
Homochitto Development Co., 141 
So. 689, 168 Miss. 805. 


Bottloment date 

(1) A lien of the commonwealth 
for corporate taxes dates and attach¬ 
es from the date of settlement and 
not from the date of its filing in the 
prothonotary's office.—C o m m o n - 
wealth v. City Realty Co, 56 Pa.Dist 
A Co. 166, 47 Lack Jur 85. 

(2) The lien of a corporate tax set¬ 
tlement takes effect only at date 
of settlement, and where a tax is 
originally settled at one figure on 
the basis of the corporation’s re¬ 
turn and later resettled at a higher 
figure, the lien as to the higher 
figure is effective only from the date 
of resettlement.—Zerbe Tp. School 
Dist. v. Lark, 64 Pa Dial & Co. 504, 
20 Northumb Leg.J. 203. 

Deview or expiration of time for re¬ 
view 

The lien becomes fixed only after 
all statutory requirements of due as¬ 
sessment and adjudication thereon by 
reviewing boards have been had, or 
time for review has expired by op¬ 
eration of law, and the county tax 
levy has been made, and until such 
time the lien and its amount are in¬ 
choate. 

US—In re Lasky. D C.Ala., 38 F. 

Supp 24 

Ala—In re Opinions of the Justices, 
175 So 690, 234 Ala. 358. 

Xatercouaty property 

Tax liens on personal property of 
intercounty utility did not attach 
where unit valuation was made by 
state tax commission and property 
was not subject to lien before segre¬ 
gated value had been placed on books 
of assessors of respective counties.— 
Public Utility Dist. No 1 of Lewis 
County v. Pierce County, 166 P.2d 
933, 24 Wash 2d 563. 

73. U.S.— Corpus Juris oited in Hess 
v. Mullaney, D.C. Alaska, 91 F.Supp. 
139, 145, reversed on other grounds, 
C.A., 189 F.2d 417—>U. S. v. Certain 
Land in City of St Louis, D.C.Mo., 
89 F.Supp. 92. 

Pa.—Reading Trust Co. v. Campbell, 
48 A.2d 78, 159 Pa.Super. 197- 
Petition of Adam Scheit Brewing 
Co., 34 Pa.Dist A Co. 485, 54 
Montg.Co. 414, 80 MunLR. 188— 
Chester v. Roan, 8 Del.Co. 66. 

SD—Farmers Union Co-operative of 
Jefferson v. Farmers Union Co-op¬ 
erative Brokerage, 13 N.W.2d 818, 
70 S.D. 33. 


Land in Contra Costa County, D. 
C Cal., 60 F Supp. 576. 

61 C J. p 923 note 21 
Listing and valuation 

The lien for taxes on personal 
property attaches when such prop¬ 
erty is listed with, and valued by. 
the county assessor 
U S —People's Water A Gas Co v 
City of Vancouver, C.C A*Wash, 
106 F.2d 909. 

Wash—Ernst v Guarantee Millwork, 
93 P.2d 404, 200 Wash 195. 

75. N Y —Getman v. Niferopulos, 11 
NE 2d 713, 276 NY. 161. 

78. U.S.—Carondelet Bldg. Co v. 
Fontenot DC La., Ill F 2d 267 

77. Mich.—Eaton r. Chesebrough, 
46 N.W. 365, 82 Mich. 214. 

61 C.J. p 923 note 23 

78. NY—Elwood v. Goldman, 144 
NY.S. 383, 158 App.Div 805, re¬ 
versed on other grounds 112 N E. 
421, 217 N.Y. 685 

61 C J p 914 note 4. 

Xssnanos of warrant 

(1) Taxes are not a specific lien 
on any parcel of land until they have 
been extended on the tax roll and 
warrant of collection has been is¬ 
sued—Eline's Inc, v. Town of Mil¬ 
waukee, 15 N W.2d 816, 246 Wis. 648 

(2) Tax on real estate does not 
become a lien until warrant is issued 
for the collection of the tax—Cou- 
dert v. Huerstel, 60 App Div. 83, 69 
N.Y.S. 778—61 C J p 923 note 22 [a] 

79. Pa.—Ellis v. Houseknecht, 41 
Pa.Co. 341. 

80. U.S—U. S. v. Reese, C C.A.I11., 
131 F 2d 466—Lifson v C. L R. 
C C.A.8, 98 F.2d 508, certiorari de¬ 
nied 59 S.Ct 364, 305 U S. 662, 83 
LEd. 429,' motion denied 59 SOt 
586, 306 U.S. 618, 83 L.Ed. 1025- 
Merchants Bank Bldg. Co. v. Hel¬ 
vering, C.C.A.8, 84 F 2d 478—U. S. 
v. City of East Orange, D.C.N.J., 78 
F.Supp. 871—U. S. v. Parcels of 
Land in City of Clifton, Passaio 
County, N. J H D.C.N.J., 67 F.Supp. 
881. 

Cal.—American States Water Serv¬ 
ice Co. of California v. Johnson, 
88 P.2d 770, 81 Cal.App.2d 606— 
Sutherland v. San Diego Electric 
Ry. Co., 84 P.2d 180, 139 Cal.Ap» 
535. 

Mo.—St Louis Provident Ass'n v. 
Gruner, 199 S.W.2d 409, 855 Mo. 
1080. 


74b U.S.—U. S. v. 412.715 Acres of 
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determined and the tax is not yet payable or the 
tax is assessed and levied afterward. 81 Under other 
provisions, taxes attach to property as a lien on the 
day when liability is fixed on the owner, 82 or at the 
time taxes become due and payable, 83 although the 
amount of the taxes is not determined until after¬ 
ward; 84 at the time fixed by law for the valuation 
of property in each year; 85 on the day when the 
owner must list it for taxation ; 86 or on the date of 
levy or assessment of the tax, 87 although practically 


the tax is not assessed until later . 88 Under other 
statutes the lien does not arise at any specified date 
or time but on the occurrence of a specified event, 
such as the registry of the tax roll in the mortgage 
office ; 89 the receipt of the tax books by the col¬ 
lector or treasurer , 90 provided such tax books have 
a warrant attached ; 91 the filing of the amount of 
the computation of the tax ; 92 or the sale of all of 
a class of personal property after assessment but 
before payment of taxes . 93 


Neb.—Madison County v. School Diet. 
No. 2 of Madison County, 27 N.W. 
2d 172. 148 Neb. 218. 

NT.—Moller v. People’s Nat. Bank 
of Brooklyn. 188 N.E 87, 258 N.Y 
873, motion denied 180 N.E. 839, 
258 N.T. 575. 

Or.—Breadway-Madison Corp. v. 

Fisher, 182 P.2d 194, 164 Or. 401 
61 C.J. p 928 note 27. 

SxlatUMr obligation to pay 

In order that the lien may legally 
attach as of a certain date, there 
should be at such time an existing 
obligation to pay the particular tax 
which the lien Is to secure—East 
Bay Municipal Utility Diet. v. Garri¬ 
son, 218 P. 43, 191 Cal. 688— B1 C.J. 
p 916 note 10. 

Start of flaoal year 

Lien for property taxes arises 
when fiscal year begins.—People of 
Puerto Rico v. Palo Seco Fruit Co., 
C C.A.Puerto Rico, 136 F.2d 886 
Ownership or possession. 

Where a lien attaches on a certain 
day, it will be sustained by owner¬ 
ship or possession during part of the 
day.—Hill v. Bacon, 116 Mass 387— 
61 C.J. p 924 note 46. 

SI. U.S—U S. v. State of Alabama, 
Ala, 61 S.Ct. 1011, 813 U.S 274, 
85 L.Ed. 1327—U. S. v. Sampsell, C. 
C,A.Cal„ 153 F.2d 781—U. S. v. 
Reese, C.CA.I11., 131 F.2d 466—In 
re Knox-Powell-Stockton Co, C.C. 
A.Cal., 180 F 2d 979—Lifson v. C. I. 

R. , 98 F 2d 598, motion denied 59 

S. Ct. 586, 396 U.S. 618, 83 L.Ed. 
1925. 

Cal.—City of Santa Monica v. Los 
Angeles County, 115 P. 945, 15 Cal. 
App. 719, 

N C.—Bam is Hardwood Lumber Co 
v. Graham County, 198 S.E. 843, 
214 N.C. 167. 

Statute hold mot to violate federal 
Oomstitatten 

U.S.—U. S. v. State of Alabama, Ala., 

61 S.Ct. 1611, 318 U S 274, 85 L.Ed. 
1327—U. S. v. Alberts, D.C.Wash., 
65 F.Supp. 217. 

88. N.Y.—Ancel Realty Corp. v. 
Young* 86 N.Y.a2d 754, 194 Misc. 
69. 

83. U.S.—Magruder v. Supplee, Md., 

62 act 1162* 816 U.a 694, 86 L.Ed. 
1555. 


N.Y.—Smith v. Meader Pen Corpora¬ 
tion, 8 N.Y.S.2d 39, 255 App.Div 
897, affirmed 20 N.E.2d 18, 280 N.Y 
554—Balsam v. Kue Products 
Corp, 53 NTS 2d 860, 184 Misc 
207—In re General Assignment for 
Benefit of Creditors of Parish Shoe 
Co., 2 N.Y.S.2d 451, 165 Misc. 394, 
397. 

61 C.J. p 924 note 36. 

Qraoe period 

The grace period within which to 
pay taxes relates only to question 
of when penalty commences to ac¬ 
crue on nonpayment of taxes, and 
not when taxes become a lien.—Saell 
v Title Guarantee A Trust Co., 11 
N.Y.S.2d 778, 171 Misc. 56. 

84. U.S.—U. S. v. Certain Lands in 
Jackson County, Mo., D.C.Mo., 69 
F.Supp. 565. 

N.Y.—Matter of Lincoln Chair A 
Novelty Co., 9 N.E 2d 7, 274 N.Y. 
353—Smith v. Meader Pen Corpora¬ 
tion, 8 N.Y.S.2d 39, 255 App DIv. 
397, affirmed 20 N.E.2d 13, 280 NY 
554—Balsam v. Kue Products 
Corp., 53 N Y.S.2d 860, 184 Misc 207 
—In re General Assignment for 
Benefit of Creditors of Parish Shoe 
Co., 2 N.Y.S 2d 451, 165 Misc 394, 
397—Klinghoffer v. Peter's Ridge¬ 
wood, Inc., Ill N.Y.S 2d 290—Levy 
v. Tubby’s Wine A Liquor Shop, 
119 N.Y.S 2d 653, reversed on other 
grounds 116 N.Y.S.2d 207. 

61 C.J. p 923 note 30. 

Xmohoato lien 

Under statute providing that a per¬ 
son holding property on January 1st 
shall be iiable for taxes thereon dur¬ 
ing the same calendar year and that 
tax lien shall “accrue and become a 
Axed incumbrance" as soon as 
amount of taxes is determined by 
assessment and levy, there exists on 
January 1st as a presently enforcea¬ 
ble demand an inchoate lien which 
becemes a fixed or settled lien in 
amount when the assessment and 
levies are determined.—U. S. v. Cer¬ 
tain Land Situate in City of St. Lou¬ 
is, Mo., D.C.Mo.* 86 F.Supp. 297. 

&ioa arises im advaaoe of assess* 

amt 

The assessment and liquidation of 
corporate franchise taxes merely fix i 
the amount of the tax debt, and do | 
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not change the nature of the statu¬ 
tory lien therefor, which arises in 
advance of the assessment for the 
years in which the taxes are due.— 
Smith v. Meader Pen Corporation, 8 
N.Y S.2d 39, 255 App.Div. 897, affirm¬ 
ed 20 N E 2d 13, 280 N.Y. 654. 

Li» not spooiflo 

Where debt for corporate franchise 
taxes is fixed by the liquidation of 
the tax, specific property is not 
thereby seized or appropriated to the 
satisfaction of the debt, or set apart 
from the debtor's general property, 
but the tax remains a lien which is 
not specific, even though it gives the 
state a right to payment out of 
debtor’s property if a part thereof is 
appropriated and set apart for the 
purpose.—In re Lincoln Chair A Nov¬ 
elty Co., 9 N.E.2d 7, 274 N.Y. 353- 
Smith v. Meader Pen Corp., 8 NY 
S 2d 39, 255 App.Div. 897. affirmed 20 
N E 2d 13, 280 N.Y. 564. 

86. Ga—Harrell v. Burch, 23 S.E 2d 
434, 195 Ga. 96—City of Leesburg 
v. Forrester, 1 S.E.2d 584, 59 Ga 
App 503 

61 C.J. p 923 note 31. 

86. Ill—Almy v Hunt, 48 Ill. 45. 
Ohio —Application of Board of 

Com’rs of Trumbull County, 17 
Ohio Supp. 192. 

87. Utah—West Beverage Co. of 
Provo v Hansen, 96 P.2d 1105, 98 
Utah 332 

61 C J. p 923 note 88. 

88. Ill.—Morrison v. Moir Hotel Co , 
204 Ill App. 433 

61 C.J. p 923 note 84. 

89. La.—King v. Terminal Co, 8 La 
A, Orleans, 499. 

61 C J. p 924 note 88. 

90. N.D—Swenson v. Greenland, 62 
N.W. 603, 4 N-D 532. 

61 C.J. p 924 note 39. 

91. Ill.—Ream v. Stone, 102 Ill. 359 
61 C.J. p 924 note 40. 

92. Mich.—Auditor General v. Lake 
George, etc., R. Co„ 46 N.W. 730, 
82 Mich. 426. 

61 C.J. p 924 note 41. 

93. Kan.—Boxer v. Sears* 241 P. 443, 
119 Kan. 733. 

61 C.J, p 924 note 42, 
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Where under the statute there is no Hen for 
taxes on personal property until seizure or distraint, 
seizure or distraint must be had before the lien can 
attach, 94 except, under certain statutes, as to the 
specific property assessed. 96 Under some statutes, 
a personal property tax does not become a lien on 
the taxpayer’s land until there has been a com¬ 
pliance with the statutory procedure for charging 
the land with the tax. 96 In the absence of a statute 
providing for prior attachment, a tax on personalty, 
it has been held, does not become a lien on real 
estate until judgment is docketed. 97 Where the tax 
is a lien on all personal property, the lien attaches 
to property outside the state on its being brought 
into the state. 98 

Relation back. While a statute which definitely 
fixes the date or time when the lien shall attach 
does not do away with the requirement as to the 
necessary steps to be taken before the lien can 
become effectual, 99 the lien dates back and takes ef¬ 


fect by relation from the date or time fixed by the 
statute. 1 It has been held that a reassessed tax con¬ 
stitutes a lien on real property as of the time the 
tax was originally assessed. 2 Where the lien does 
not accrue until the tax is levied, it does not relate 
back to the date of assessment. 3 Where a gross 
earnings tax is assessed on account of earnings 
omitted from the taxpayer’s report, it has been held 
that the lien does not relate back to a prior date; 4 
but it has also been held that personal property 
omitted from the tax list is not relieved from a 
lien for taxes, and that on discovery and assess¬ 
ment of the omitted property, the lien for taxes 
relates back 5 Under certain statutes, when a judg¬ 
ment is rendered to enforce the payment of a tax, 
the lien of the judgment, by operation of law, relates 
back to, and takes effect from, the date of the as¬ 
sessment on the real property assessed, but as 
against all other real estate of the person assessed, 
subject to execution for the amount of any judg¬ 
ment against him, a judgment for a tax assessed be- 


94. U.S.—Commodity Credit Corp. v. 
Oklahoma County, D C Okl , 36 F 
Supp 694—In re Netter & Meyer. 
D.C.La., 6 F.Supp. 918 

NC—Henderson Building & Loan 
Ass'n v Burwell, 174 SE 126, 206 
NC 358. 

Pa.—Commonwealth, Department of 
Labor and Industry, to Use of Un¬ 
employment Compensation Fund, v 
Lombardo, 62 A 2d 667, 356 Pa. 507 
Tex—Maro Co v. State, Civ App . 

168 S W 2d 610, error refused 
61 C.J. p 924 note 49. 

95. Wash—Pennington v. Yakima 
County, 221 P. 326, 127 Wash 53S 

61 C J. p 924 note 60. 

96. Ill —Kansas City Life Ins. Co. 
v. Gehant, 198 NE. 703, 362 Ill 
68 . 

Bxtension against realty 

Personal property taxes extended 
against realty become a lien on such 
realty as of the date of the exten¬ 
sion and entry thereof.—Home Own¬ 
ers* Loan Corp. v. Wright, 299 N.W. 
860. 71 ND 286. 

▲lias tax warrant 

A Hen on realty for personal taxes 
is not established until an alias tax 
warrant is levied —Board of County 
Com'rs of Garfield County v. Phil¬ 
lips University, 142 P.2d 606, 193 
Okl. 222. 

97. Cal.—Reeve v. Kennedy, 43 Cal 

643. 

98. S.D^—First Nat. Bank of Valen¬ 
tine, Neb., v. Peterson, 293 N.W. 
630. 67 S D. 400. 

99. U.S.—Collector of Revenue 
Within and For the City of St. 
Louis, Mo. v. Ford Motor Co., C C 
A Mo., 168 F.2d 864—U. S. v. Cer¬ 


tain Land Situate in City of St. 
LouK Mo , D C Mo , 86 F Supp 297 
Colo —City and County of Denver v 
Tax Research Bureau, 71 P 2d 809, 
101 Colo 140 

Mo—State ex rel Martin v Chil¬ 
dress. 134 SW.2d 186, 346 Mo 495 
—McAnally v. Little River Drain¬ 
age Dist, 28 S W 2d 650, 325 Mo 
348 

S C —Corpus Juris Quoted in Town of 
Myrtle Beach v. Holliday, 26 S.E. 
2d 12, 13. 203 S.C. 25. 

61 C.J. p 924 note 52. 

1. U.S.—U. S. v. State of Alabama, 
Ala., 61 SCt 1011, 313 U.S. 274, 85 
L.Ed 1327—U. S. v. Certain Land 
Situate in City of St. Louis, Mo, 
DC Mo. 86 F Supp. 207. 

Minn — Corpus Juris cited in Stand¬ 
ard Clothing Co v Wolf, 17 N.W 
2d 329, 333, 219 Minn 128. 

Mo— Corpus Juris cited in St Louis 
Provident Ass’n v. Gruner, 199 S.W. 
2d 409, 411, 355 Mo. 1030 
Ohio—Foulks v. Talbott, 58 NE.2d 
790, 74 Ohio App. 281. 

S C — Corpus Juris Quoted in Town of 
Myrtle Beach v Holliday, 26 S E 2d 
12, 13, 203 SC. 25. 

61 C.J p 925 note 53. 

Tax exemption 

The lien of general taxes for cur¬ 
rent year attaching on April 1st 
does not become effective until the 
property is assessed and taxes levied, 
at which time the theretofore in¬ 
choate lien relates back and attaches 
as of April 1st, and if, before lien 
becomes effective, the specific prop¬ 
erty legally assumes a tax exempt 
status, the doctrine of relation does 
not function—City and County of 
Denver v. Tax Research Bureau, 71 
P.2d 809, 101 Colo. 140. 
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2. Wis—Nicolet Securities Co v. 
Outagamie County, 259 NW 621, 
217 Wis 439—Nelson v. Gunderson. 
207 N W 498, 189 Wis 139—Pier v 
Fond du Lac County, 10 NW. 606, 
53 Wis 421—Flanders v. Town of 
Merrimack. 4 N.W. 741, 48 Wis 
567—Simmons v. Aldrich, 41 Wis. 
211—Peters v. Myers, 22 Wis 602 

Invalid levy and assessment 

A valid lien for delinquent taxes 
will not arise from an invalid levy 
and assessment, although when a tax 
is subsequently properly levied, the 
lien may relate back to the first day 
of January of the year in which the 
levy should have been made.—Anson 
v Ellison, 140 P 2d 653, 104 Utah 
676 

3. Wis.—Eline’s Inc., v Town of 
Milwaukee, 15 N W.2d 816, 245 Wis. 
648 

4. Minn.—State v Chicago, M, St. 
P & P. R. Co, 299 N.W. 212, 210 
Minn. 484. 

Date earnings should have been re¬ 
ported 

The statutory provision that state 
tax commission's entry of amount of 
railroad company’s gross earnings, 
not reported in its tax return, and 
tax assessed thereon shall stand in 
place of delinquent taxpayer's re¬ 
quired report does not indicate that 
lien on taxpayer's property for such 
taxes is effective from date on which 
such report should have been filed, 
since lien cannot arise until com¬ 
mission certifies fact of delinquency 
to state auditor—State v. Chicago, 
M., St. P. & P. R. Co., supra. 

5. Colo —McGuire v Schwarts, 73 
P.2d 389, 101 Colo. 310. 



SI 592-593 


TAXATION 


84 C.J.S, 


comes a lien from the time of docketing such judg¬ 
ment, as in other civil cases.* 

§ 593. Effect of Transfer of Property 

a. In general 

b. Transfer of real property 

c. Transfer of personal property 

a. In General 

The general rule le that, where property subject to 
a lien for taxes Is transferred, the property remains sub¬ 
ject to the lien. 

The general rule is that, where property subject 
to a lien for taxes is transferred, the property re¬ 
mains subject to the hen, 7 although m the hands of 
a purchaser for value without notice. 8 Hence, a 
tax lien which has attached to property is not 
divested by an assignment for the benefit of credi¬ 
tors,* or by the transfer of the property to an as¬ 
signee or trustee in bankruptcy. 10 

Purchase in reliance on record. One who pur¬ 
chases in reliance on the public record showing pay¬ 
ment of the tax takes the property free from the 
lien; 11 but it has been held, under a statute protect¬ 
ing one who acquires an interest in realty in 
reliance on an official tax search, that a mortgagee 
entitled to the benefit of the statute may hold his 
interest free of the lien but is not entitled to have 


the tax lien canceled of record. 12 Under certain 
statutes, authorizing the issue of a certificate of 
taxes due, the lien of any tax omitted from such 
certificate is discharged as to an innocent purchaser 
of the property, 13 particularly where, in addition, 
there was failure to comply with a statutory require¬ 
ment that unpaid taxes shall be brought forward and 
recorded. 14 Also, under some constitutional pro¬ 
visions unrecorded tax liens older than a certain 
number of years do not affect purchasers. 16 Where 
taxes are a lien from the date of levy or assessment 
until paid, and the existence of the lien is not made 
to depend on registry within a certain time, a 
statutory requirement of registration of the lien is 
merely directory, and failure to register will not 
protect a subsequent purchaser. 1 * Where a tax lien 
is improperly filed and indexed, and other man¬ 
datory records are not kept, or if kept, mandatory 
entries not made, the lien is invalid against an 
innocent purchaser without notice ; 17 but mort¬ 
gagees who, before commencing foreclosure action, 
find and rely on an erroneous tax record and make 
no further search before purchasing the property 
at the foreclosure sale are not bona fide purchasers 
as to the tax lien, if it is restored by correcting the 
record before such purchase. 18 

Liability as between transferees. Where the own¬ 
er of property which is subject to a lien for taxes 


6. Cal.—Reeve v. Kennedy, 4S Cal. 
643. 

7. Ga.—Armour Fertilizer Works v. 
Durrence. 168 S.E. 672, 176 Ga 619 

Pa.—Blue Ridge Coal & Coke Co. v. 
Price, Com.PL, 18 Fay.L.J. 87, 12 
Monroe L.R. 68. 

61 C.J. p 936 note 1. 

lira on assets of transforms 

Statutory lien for corporation fran¬ 
chise tax against bank will not at¬ 
tach to assets of another bank to 
which taxed bank transferred its as¬ 
sets, in absence of special showing as 
to arrangement between banks where¬ 
by equitable lien would be created.— 
State v Bank of Southeast Missouri, 
Mo., 107 S W 2d 1. 

8. Ind. — Pittsburgh, etc., R. Co. v. 
Harden, 87 NB. 324, 137 Ind. 486. 

9. N.C.—Exum v Baker, 20 SE. 448, 
116 N.C. 242, 44 Am.S R. 449. 

61 C.J. p 986 note 6. 

10. U.S.—-In re Brand. D.C.W.Va.. 4 
F.Cas.No 1,809, 2 Hughes 334. 

61 C.J. P 986 note 6. 

11. Ill.—Jackson Park Hospital Co. 
v. Courtney, 4 N.E 2d 864, 364 Ill. 
497. 

Pa.—In re Tyson’s Exceptions, Com. 
PI., 68 Montg.Co. 423, 84 Mun.L R. 
96—DeSimone v. County Treasurer, 
Com.PL, 66 fork Leg. Re c. 68 . 


Estoppel 

When a prospective purchaser or 
subsequent owner of real estate pre¬ 
viously owned by a corporation ob¬ 
tains from the department of reve- 
[ nue a certificate of liens existing in 
favor of the Commonwealth against 
the corporation, the Commonwealth 
is bound by the statements of the tax 
settlement as shown in that certifi¬ 
cate and the prospective purchaser 
or subsequent owner has a right to 
rely absolutely thereon—Zerbe Tp. 
School Disk v. Lark, 64 Fa.Dist. & 
Co. 504, 20 Northumb.Leg.J. 203. 
Judgment against tan collector 

Where, on discovery of shortage in 
tax collector's accounts, consent 
judgment was entered, whereby sure¬ 
ties on qualifying bond of insolvent 
surety on collector’s bond made a 
cash settlement, and collector surren¬ 
dered tax receipts which had never 
been delivered or paid by persons 
liable thereon, although collector 
had marked tax reedrd as paid, and 
the judgment released sureties and 
collector from further liability, and 
tract of land covered by an unpaid 
tax receipt was sold to innocent pur¬ 
chaser, a suit to foreclose the alleged 
lien against the tract for the unpaid 
tax receipt would not lie, since con¬ 
sent Judgment extinguished county’s 
rights in the premises.—-State, to 
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Use of Woodruff County, v. Farmers 
Nat Bank of Cotton Plant. 114 S.W 
2d 21, 195 Ark. 749. 

Right to rely on record 

Purchaser was entitled to rely on 
tax Judgment sale, redemption, and 
forfeiture record, showing that tax 
against property had been paid — 
Jackson Park Hospital Co. v. Court¬ 
ney, 4 N.E 2d 864, 864 Ill. 497. 

12. N.J.—Citizens' Title Ins. & 

Mortg. Co. of City of Passaic v. 
Perrapato. 173 A. 149, 12 NJ.Misc. 
672. 

13. D.C.—Rosecrans v. District of 
Columbia, 16 D.C. 120. 

61 C J. p 941 note 93. 

14. Iowa—Jiska v. Ringgold Coun¬ 
ty, 11 N.W. 618, 57 Iowa 630. 

61 C.J. p 941 note 94. 

15. La,—State v. Recorder of Mort¬ 
gages, 85 So. 634, 111 La. 286, fol¬ 
lowed in Davidson v. Lindop, 36 La. 
Ann. 765. 

16. Pa.—Easton v. Drake, 9 Kulp 
320. 

17. Pa,—Lancaster City v. Foehl, 21 
Pa.Dist. 858. 89 Pa.Co. 494. 

61 C.J. p 941 note 1. 

18. N.Y.—Feigenbaum v. City of 
New York, 249 N.Y.S. 627, 189 Mlsc. 
863. 
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divides it into parcels and sells them separately to 
different purchasers at different times, the lien will 
bind each parcel for the whole amount of the tax, 
but the several purchasers are liable in the inverse 
order of alienation, that is, the parcel last sold is 
the first liable. 1 ® On the other hand, as discussed 
infra § 606, where the contest is between lienors on 
the separate portions of the property subject to the 
tax lien, apportionment rather than priority is the 
rule. Where security deeds are given after the tax 
Hen has attached, the security deed is treated as 
a transfer bringing the inverse order of alienation 
rule into operation ; 20 but, where the security deeds 
are given before the tax lien has attached, the rule 
applicable in the case of liens applies, even though 
there is a sale pursuant to the security deed after 
the tax lien has attached. 21 

b. Transfer of Beal Property 

As a general rule under the statutes a transfer of 
real property does not divest a tax lien which has at¬ 
tached to the property. 

In the absence of a statute to the contrary, a 
transfer of real property does not divest a tax 
lien which has attached to the property, 22 even 
though the purchaser is a corporation entitled under 
a commutation statute to be relieved of all taxes 
except those specified by the statute, 23 or although 
the tax lien includes taxes on property other than 


the property sold. 24 Except when and to the extent 
that it has been changed by statute, 26 the general 
rule that a tax lien that has become attached to land 
follows the land in the hands of a vendee applies, 
even though the transfer is made to a purchaser for 
value without notice. 26 Where there is no lien on 
real estate until assessment, and none has been 
made, the property in the hands of an innocent 
purchaser for value is not liable for back taxes; 27 
but a transfer of property subject to taxation by in¬ 
dividuals to themselves as a corporation does not 
constitute such corporation an innocent purchaser ; 28 
nor is a consolidated corporation an innocent pur¬ 
chaser of property transferred to it by its constituent 
corporations with no provision made for the pay¬ 
ment of taxes due. 29 

Under the express provision of certain statutes, 
taxes, when properly assessed, are a lien para¬ 
mount to a deed made between the date when by 
law taxes are imposed and the date when such taxes 
become a lien 30 Where the lien was invalid be¬ 
cause of an invalid assessment, by the express pro¬ 
vision of the statute a reassessment will not consti¬ 
tute a lien in the event of alienation between the 
first and second assessments. 31 Where an income 
tax is made a lien on the property of a corporation 
as of the settlement date of the tax, land conveyed 
prior to settlement is not subject to the lien, al¬ 
though the conveyance is not recorded 32 Where a 


19. Ga—Powell v. Federal Land 
Bank of Columbia, 165 S E. 817, 
175 Ga. 782 
61 CJ p 041 note 4. 

Basis of rale 

The rule is based on the manifest 
justice and equity that, when an 
owner of land on which a lien has 
attached soils a part, there is left 
to him or his subsequent grantee the 
part which should be first subjected 
to the lien.—Harris Orchard Co v. 
Tharpe, 176 S.E. ill, 177 Ga. 547. 
88 A.L.R. 1212. 

Buie Inapplicable to tax sales 

Where portion of taxpayer's prop¬ 
erty was sold for 1929 taxes, at time 
when 1980 taxes were also due and 
unpaid, statutory inverse order of 
alienation rule was held inapplicable 
as to 1980 taxes.—Harris Orchard Co. 
v. Tharpe, supra. 

SO. Ga.—Federal Land Bank of Co¬ 
lumbia v. Farmers' & Merchants' 
Bank, 170 S E. 504, 177 Ga. 505. 

61 C.J. p 941 note 4. 

81. Ga.—Gans v. Griffin, 179 S.E. 96, 
180 Ga. 436 — ^Federal Land Bank 
of Columbia v. Moultrie Banking 
Co., 172 S.E. 456, 178 Ga. 150, fol¬ 
lowed in 172 S.E. 456. 178 Ga. 152— 
Federal Land Bank of Columbia v. 


Farmers’ & Merchants' Bank, 170 
SE. 604, 177 Ga. 505. 

61 C.J p 941 note 4. 

28. US U S v State of Alabama, 
Ala. 61 SCt. 1011, 313 U.S. 274, 
85 LEd 1327 

Ky —Kentucky Nat. Park Ass’n v 
Reed, 63 S W 2d 614, 250 Ky 525 
N Y —Intercounty Operating Corp v. 
Nassau County, 48 N Y S 2d 730, 
181 Misc 390, affirmed 47 N.Y S 2d 
321, 267 App Div 957, affirmed 56 
N E 2d 299, 293 N J. 688, certiorari 
denied 65 SCt. 117, 323 US 764, 

89 LEd 618, certiorari denied 66 
SCt. 142, 326 US. 761, 90 LEd 
458, and 66 S.Ct. 143, 326 U.S 762, 

90 L.Ed. 458. 

Or —Broadway-Madison Corp v. 

Fisher, 102 P 2d 194, 164 Or. 401. 
Tex.—Texas Bank & Trust Co. v. 
Bankers’ Life Co., Civ.App, 43 S. 
W 2d 631, error refused 
61 C.J. p 936 note 10. 

Deed in satisfaction of mortgage 
Mortgagee acquiring, by receiver's 
deed, property in satisfaction of 
mortgage, took property subject to 
tax liens—Trustees of Wofford Col¬ 
lege v. Burnett, 39 SE.2d 155, 209 
RC. 92 . 

83, Minn —State v. Northwestern 
Tel. Exch. Co, 82 N.W. 1090, 80 

1195 


Minn 17, followed in Martin Coun¬ 
ty v. Drake, 41 N W 942, 40 Minn 
137, overruling Hennepin County v 
St Paul, etc, R. Co., 24 N.W 196, 
33 Minn 534 

24. Ariz—Webb v. Phoenix Title & 
Trust Co, 185 P. 128, 20 Ariz 580 

61 C J. p 936 note 12. 

85. N J—Robinson v. Hulick, 51 A 
493. 67 N J Law 496 

61 C J p 937 note 21. 

86. Tex —Toepperwem v. City of 
San Antonio, Civ App, 121 SW 
699, reversed on another point City 
of San Antonio v. Toepperwein, 133 
SW. 416, 104 Tex 43 

61 C J. p 937 note 22. 

27. Fla.—Bloxham v. Florida Cent . 
etc., R Co, 17 So. 902, 35 Fla. 625 

28. Fla.—Bloxham v. Florida Cent, 
etc., R. Co, supra. 

29. Fla.—Bloxham v. Florida Cent, 
etc, R. Co, supra. 

30. N J.—Mayor and Aldermen of 
Jersey City v. Montville Tp, 85 A. 
838, 84 N J.Law 43, affirmed 91 A 
1069, 85 N.J.Law 372. 

61 C.J. p 936 note 13. 

31. Mass —See Market Nat. Bank v 
Belmont, 137 Mass. 407 

61 C.J. p 936 note }5. 

32. Pa—Zerbe Tp. School Dist v 
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royalty tax is made a lien on the interest of the 
royalty holder in the land from which the royalty 
arose, the tax is not enforceable against an innocent 
grantee of the land before the lien attached. 38 

Personal property tax. Where a tax on personal 
property does not become a charge on the real prop¬ 
erty of a delinquent taxpayer,, except on a certain 
contingency, 84 or on the performance of certain acts 
by the proper official, 35 the rights of a purchaser 
of the real property, accruing before such tax be¬ 
comes a charge on the land, are not subject to the 
tax, although at the time of purchase the purchaser 
knew of the unpaid tax. 88 Likewise, although the 
state has a lien on land for a tax on personalty and 
the statute provides that the tax shall not be defeat¬ 
ed by alienation, there is no such lien on land con¬ 
veyed before assessment of the tax. 37 Under some 
statutes, a lien against the land for personal taxes 
is defeated if not enforced within a specified time 
after a bona fide purchaser takes possession of the 
land. 88 

c. Transfer of Personal Property 

In the absence of a statute to the contrary, a tax 
lien which has become attached to personal property 
follows It Into the hands of a purchaser, even though he 
is a purchaser for value without notice. 

In the absence of a statute to the contrary, a 
transfer of personal property does not divest a tax 
lien which has attached to it, 88 even though the 
buyer purchases for value without notice, 40 and al¬ 
though the tax lien includes taxes on property other 
than the property sold. 41 Likewise, under certain 


statutes, when a tax lien attaches, it remains a 
charge without regard to change of ownership or 
possession, 42 although the lien includes taxes on 
other property than the specific article sold. 48 An 
ambiguity in a statute, imposing a lien on all per¬ 
sonal property of the taxpayer, should be resolved 
to restrict the lien to the taxpayer’s property, rather 
than to extend the lien against a buyer. 44 Where 
the tax lien is within the contemplation of the par¬ 
ties and the buyer buys subject to the lien, the lien 
is enfprceable against the property in his hands. 45 

The lien attaches only to the property transferred 
and does not attach to any other property of the 
purchaser, whether acquired before or after such 
purchase. 46 Where by statute a tax lien is imposed 
on a stock of goods, whether or not the identical 
stock assessed, the lien follows the specific goods 
received by a purchaser, 47 but reaches no subsequent 
additions. 48 A tax lien that has attached will fol¬ 
low personal property in the hands of an assignee 
for the benefit of creditors. 48 

Transfer before attachment of lien. If no lien 
for a tax assessed against the transferor exists 
against personal property at the time of transfer, 
it is not subject to a lien in the hands of the trans¬ 
feree. 60 Thus, where a tax on personal property 
does not become a lien until a certain day or date, 
the tax cannot be collected from a purchaser who 
has acquired his rights before such day or date. 61 
Likewise, where a tax on personal property does 
not become a lien until the issuance of the war¬ 
rant for its collection, a purchaser of such property 


Lark. 64 Pa.Dist. & Co. 504. 20 
Northumb Leg J. 203. 

33. Minn—State v. Rea, 250 N.W. 
41, 189 Minn 456. 

34. Ill.—Schaeffer v. People, 60 Ill 
179. 

61 C J. p 936 note 16. 

35. Ill.—Belleville Nail Co. v. Peo¬ 
ple, 98 Ill. 399. 

61 C J. p 937 note 17. 

36. Ill—Smith v. Toman, 14 NE 
2d 478. 368 Ill. 414, 118 A.L.R 924 
—Belleville Nail Co. v. People, 98 
Ill. 399. 

37. Ky.—Commonwealth v. Walker, 
80 S.W. 185, 25 Ky.L 2122. 

38- Ga.—Reynolds v. Hardin, 200 S. 
® 119, 187 Ga. 40 

hKortgagse taking deed with knowl¬ 
edge ef tan claim 

Where grantee In security deed 
released grantor on consideration of 
grantor’s execution of Quitclaim deed 
to grantee covering realty, fact that 
grantee had knowledge of existence 
of unpaid execution for state and 


county taxes against grantor at time 
of acceptance of Quitclaim deed 
would not of itself make purchase 
by grantee fraudulent so as to de¬ 
prive grantee of benefit of statute 
preventing enforcement of tax lien, 
but such knowledge on part of gran¬ 
tee was matter for consideration by 
jury in determining whether pur¬ 
chase was in good faith.—Reynolds 
v. Hardin, supra. 

39. Mich—In re Ever Krisp Pood 
Products Co., 11 N.W.2d 852, 307 
Mich. 182. 

61 C.J. p 938 note 33. 

40. Ala.—Rodgers v. Gaines, 73 Ala. 
218. 

Mich.—In re Ever Krisp Food Prod¬ 
ucts Co, 11 NW.2d 852, 307 Mich. 
182. 

41. Ala.—Rodgers v. Gaines, 73 Ala. 
218. 

48 . U.S.—In re Brannon, D C.Tex., 
62 F.2d 959, certiorari denied Ryan 
v. City of Dallas, 53 S Ct. 692, 289 
U.S. 742, 77 LEd. 1489. 

61 C.J. p 938 note 36. 
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43. Ark.—Bridewell ▼. Morton, 46 
Ark. 73 

61 C.J. P 938 note 37. 

44. Tenn —Corpus Juris cited in 

Johnson City v. Press, Inc, 100 S 
W.2d 657, 669, 171 Tenn. 80. 

61 C J. p 938 note 38. 

45. Tenn.—Johnson City v. Press. 
Inc, 100 S.W.2d 657, 171 Tenn. 80 

46. Ind.—Robinson v. Toungblood, 
103 N.E. 347, 64 Ind.App. 669. 

61 C.J. p 938 note 89. 

47. Colo —Chicago Bazaar Co. v. Mc- 
Nichols, 56 P. 672, 13 Colo App. 154 

48. Colo —Chicago Bazaar Co. v. Mc- 
Nlchols, supra. 

49. Mo.—State v. Bowse, 49 Mo. 686 
61 C.J. p 938 note 42. 

50. NC—Coltrane v. Donnell, 166 S 
E. 397, 203 NC. 515. 

Or.—Owens v. Oregon Livestock 
Loan Co.. 47 P.2d 968, 161 Or. 63 

51. Wash.—Phelan v. Smith, 61 P 
31, 22 Wash. 397. 

61 C.J. P 938 note 45. 



84 C.J.S. 


TAXATION 


j§ 593-594 


before the issuance of a warrant, 62 or after the 
return of an earlier warrant and expiration of its 
lien, 63 takes it free from any lien for the tax. 
Where there is no lien on personal property for a 
tax until actual levy or distraint, there is no lien 
against purchasers before such levy, 64 if, as has 
been held, they are bona fide purchasers, 66 and the 
rule has been applied, although the property was 
still in the seller's possession. 66 Where, however, 
the statute expressly provides that a sale or trans¬ 
fer shall not defeat the lien, a purchase after as¬ 
sessment but before the lien attaches has been held 
subject to the lien. 67 Although a statute provides 
that the tax on personal property shall attach to all 
the personal property of the person assessed after 
assessment, and no sale or transfer of such property 
shall affect such lien, the lien does not attach to 
personal property, other than that assessed, in the 
hands of a transferee. 68 

Bulk sales . Under certain statutes, the lien of a 
tax on a stock of goods or merchandise is not de¬ 
feated by a sale in bulk after assessment, although 
before the lien attaches. 69 Under other statutes, 
where a stock of merchandise is sold in bulk by 
the owner after it has been assessed and before the 
tax is paid, without retaining sufficient to pay the 
tax, the stock is made subject to a lien for such 
tax; 60 the lien follows the goods until they are 
sold at retail in the ordinary course of business; 61 


but, where the goods are sold by the purchaser and 
are no longer in his possession, the lien does not 
extend to property other than that purchased. 62 
Under a similar statute, if any person after his 
personal property is assessed and before the tax is 
paid shall sell all of it to any person without retain¬ 
ing sufficient to pay the tax, the tax for that year 
is a lien on the property 68 In construing such a 
statute, it has been held that, although the person 
to whom such personalty is sold had a mortgage lien 
on it, the tax lien attached if he did not acquire 
title by virtue of a foreclosure of such lien, but by 
a voluntary sale in satisfaction of the mortgage. 64 
Where a personal property tax is a charge on the 
real property of a delinquent, it has been held that 
a purchaser in bulk of personal property, subject to 
the lien of a tax imposed against the seller, is un¬ 
der no such obligation to pay the tax, except for 
the purpose of discharging the lien on his purchase, 
as to make the tax a charge on his real estate. 66 

§ 594. - Judicial or Execution Sale 

Unless otherwise provided by statute, the general rule 
Is that a tax lien Is not divested by a Judicial or execu- 
tlon sale of the property. 

The general rule, in the absence of a statute other¬ 
wise directing, 66 is that, where a tax lien has at¬ 
tached to property, it will not be divested by a ju¬ 
dicial sale of the property, 67 such as a sale by de¬ 
cree of the court on foreclosure of a mortgage, 68 


52. Ill.—Saup v Morgan, 108 Ill. 
326 

53. Ill.—Saup v Morgan, supra. 

54. N ©.—Lyman County, S D., v. 
Scott, 281 NW. 902, 68 ND 596 

Or—Owens v Oregon Livestock 
Loan Co., 47 P 2d 963, 151 Or 63 
61 C.J. p 938 note 50 

55. N.C —Shelby v. Tlddy, 24 S.E. 
621, 118 N.C 792. 

61 C.J. p 988 note 61. 

55. Va.—Drewry v. Baugh & Sons, 
143 S.E. 713, 150 Va. 894. 

61 C J. p 938 note 62. 

57. Ind—Robinson v. Youngblood, 
103 N.E. 347, 64 Ind App 669. 

61 C.J. p 939 note 53. 

58. Wash—Raymond v King Coun¬ 
ty, 201 P. 465, 117 Wash 343. 

58. Iowa.—Larson v. Hamilton 
County, 99 N.W. 133, 123 Iowa 485 
61 C.J. p 939 note 67. 

60. Kan.—Witachy v. Seaman, 112 
P. 739, 83 Kan. 634. 

61. Iowa.—Iowa Merc. Co. v. Blair, 
98 N.W. 789, 123 Iowa 290. 

61 C J. p 939 note 59. 

62. Kan —Andrews v. Hunter, 251 P. 
1106, 122 Kan. 325. 

63. Okl.—J. I. Case Threshing Mach. 


Co v. Oates, 112 P. 980, 27 Okl. 
412 

61 C.J. p 939 note 61 

64. Okl —J I Case Threshing Mach 
Co. v. Oates, 112 P. 980, 27 Okl 412 

65. Iowa—Larson v. Hamilton 

County, 99 N.W. 133, 123 Iowa 485. 

61 C.J. p 939 note 64. 

66. U S.—Osterberg v. Union Trust 
Co, Ill., 93 U.S. 424, 23 L Ed. 964 

Title acquired by purchaser at Judi¬ 
cial sale generally see Judicial 
Sales { 38 et seq. 

67. Ill.—Central Trust Co. v. Calu¬ 
met Co., 260 Ill App. 410. 

N.C—Holt v. May, 68 S.E.2d 775, 235 
N.C. 46. 

61 C.J. p 939 note 70. 

Tax paid or taxing authorities made 
party 

A lien on realty for taxes is not di¬ 
vested by judicial sale of property, 
unless taxing authorities were made 
parties to the suit or such taxes were 
actually paid out of the proceeds of 
sale—Grafton v. Mong, 20 N.E.2d 
722, 60 Ohio App. 228, affirmed 17 
N E 2d 649, 134 Ohio St 416. 

Tan attaches to proceeds 

Under the statute, on a judicial 
sale of land, as between the purchas¬ 
er and parties to the proceeding, sale 
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transfers a lien of a designated class 
of tax accruals to the proceeds of 
the sale in the exoneration of the 
land —Holt v. May, 68 S.B.2d 776, 235 
NC. 46 

Order for payment of taxes out of 
prooeeds 

An order to a sheriff to pay taxes, 
which were then a lien on realty, out 
of the proceeds of a judicial sale of 
the realty did not operate to transfer 
the tax lien from the realty to the 
proceeds of the sale —Grafton v. 
Mong, 17 N E.2d 649, 134 Ohio St. 
416 

68. Okl.—State ex rel. Com’rs of 
Land Office v. Board of Com’rs of 
Nowata County, 25 P 2d 1074, 166 
Okl 78. 

SC—Trustees of Wofford College v 
Burnett, 39 S E 2d 155, 209 S.C. 92 
61 C.J. p 939 note 71. 

Mortgage held by state 

(1) Where a mortgage held by the 
state is prior to a tax lien, a fore¬ 
closure of such mortgage divests the 
tax lien.—State v. Martin, 130 P 2d 
48, 69 Aris. 438—61 C.J. p 937 note 27 

(2) Assignment by state of its in¬ 
terest as mortgagee in real estate 
mortgage, subsequent foreclosure of 
mortgage by assignee, and purchase 
by assignee of the realty at sheriff’s 
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or a sale by decree of the court in case of bank¬ 
ruptcy®® or insolvency; 7 ® and the rule has been 
applied in the case of a probate 71 or partition 72 
sale. Similarly, the general rule is that, where the 
lien for taxes has attached to property, the lien will 
not be divested by a sale under legal process, 73 as 
under an execution. 74 In some jurisdictions the rule 
is that, unless preserved by statute, liens for local 
taxes are divested by a judicial sale, 75 even though 
the proceeds of the sale are insufficient to pay the 
taxes; 76 but liens for state taxes are not divested 
by a judicial sale where the proceeds are insufficient 
to discharge the liens. 77 Under a statute providing 
that taxes which are a lien on land which is the 
subject of a judicial sale shall be paid out of the 
proceeds of such sale, the lien is divested by a ju¬ 
dicial sale where the proceeds are sufficient to pay 


the tax, even though the tax is in fact not paid; 73 
but, where the proceeds of the sale are insufficient 
to pay the tax liens, the balance remains as a lien on 
the premises. 73 Where the statute provides that the 
court shall order that taxes be paid out of the pro¬ 
ceeds of a judicial sale, the lien of the tax is not 
divested where such an order is not made. 80 It has 
been held that an order to the sheriff to pay the 
taxes out of the proceeds of a judicial sale does not 
operate to transfer the lien from the property to the 
proceeds of the sale where the sheriff fails to com¬ 
ply with the order. 81 Under a statute providing that 
no judicial sale shall be valid until all taxes due 
the state have been fully paid, the title of a pur¬ 
chaser at such sale is subject to a lien for as much 
of the taxes as is not paid out of the fund realized 
at the sale 82 Where the sale is not a judicial sale, 


sale did not extinguish state's lien 
for taxes levied and assessed against 
the realty after mortgage lien had 
attached, since mortgage, after its 
assignment, was no longer “held by 
the state" within statutory amend¬ 
ment subordinating tax liens to liens 
held by the state —Shumway v 
State, 163 P 2d 274, 63 Ariz. 400 
(8) Under a statute providing that 
a tax lien shall be Inferior to the 
lien of a mortgage held by the state 
when the land is sold for taxes, a 
foreclosure of the state's mortgage 
does not divest a lien for taxes.— 
State v. National Bank of Commerce 
of Pawhuska, 281 P 679, 583 , 139 
Okl 134—Board of Com'rs of Woods 
County v. State, 257 P 778, 125 Okl. 
287, 53 A.L.R. 1128. 

(4) Priority of state mortgage 
over tax liens see infra { 600 

69. U.S.—In re Rogers & Williams, 
D.C.Ga., 3 FSupp 116. 

61 C.J p 940 note 72 

70. Ga —Stephens v First Nat 
Bank, 143 S E. 386, 166 Ga. 380. 

61 C.J. p 940 note 73 

71. La —Succession of Girardey, 7 
So 673, 42 La.Ann. 497. 

72. La —Morris v. Lalaurie, 1 So 
659, 39 La.Ann. 47. 

61 C J. p 940 note 75. 

73. Ga—Miller v Jennings, 147 SB. 
32, 168 Ga. 101—Empire Cotton Oil 
Co. v. Park, 95 SB. 216, 147 Ga. 
618. 

74. Fla.—Ziegler v. Baker, 142 So. 
241, 104 Fla. 499. 

Ga.—Graves v. Walker, 186 S.B. 820, 
182 Ga 644. 

61 C J. p 940 note 77. 

78. Pa.—School Dlst of Borough of 
Avalon v. Weeks, 179 A. 913, 118 
Pa.Super. 85. 

61 C.J. p 940 notes 80, 83. 

▲ private sale of decedent's lands 
did not discharge the lien for such 


tax and make it a charge on the pro¬ 
ceeds of the sale, where there was 
no reference thereto in the decree af¬ 
firming the sale—In re Steen’s Es¬ 
tate, 34 A. 782, 175 Pa. 299—61 CJ.p 
940 note 84 [a]. 

Statute held to preserve liens unless 
paid out of proceeds of sale 

Pa.—Altoona v. Enzbrenner, 7 Pa 
Dist 740, 21 Pa.Co. 839. 

51 C.J. p 941 note 87. 

78. Pa.—School Dist. of Borough of 
Avalon v. Weeks. 179 A. 913, 118 
Pa.Super. 85. 

77. Pa.—Petition of Borough of 
Fleetwood, 52 Pa.Dlst & Co. 529, 
87 Berks Co 58, 58 Tork Leg.Rec 
175—Petition of Northampton 
County, Com.Pl, 9 Monroe L.R 52, 
30 NorthCo. 362. 

78. Pa.—Township of Mifflin v. Ma- 
cey, 7 A.2d 509, 136 Pa.Super. 463— 
School Dist. of Borough of Avalon 
v. Weeks. 179 A. 913, 118 Pa.Super. 
85—Berks County Trust Co. v. 
Wymbs, 53 Pa.Dist. & Co. 115, 46 
Lack Jur. 77—City of Williamsport 
v. Ulman, 42 Pa.Dist & Co. 424— 
Lackawanna County v. Jessick, 40 
ra.Dist & Co 389—Petition of 
Adam Scheldt Brewing Co., 34 Pa. 
Dist & Co. 485, 54 Montg.Co. 414, 
30 MunL.R. 188—Parthmore v. Al¬ 
bright, Com PI, 50 Dauph.Co. 396 
—School Dist. of City of Harris¬ 
burg v. Dunlop, Com PU 44 Dauph. 
Co 303—Quinn v McCord, Com PI, 
20 Erie Co 1—Scranton Poor Dist. 
v. Goodman, Com.Pl., 42 Lack.Jur 
66, 55 Tork Leg.Rec. 48—Ladamus 
v. Luzerne County, Com.Pl., 38 Luz 
Leg.Reg. 157—School Dist of Ash¬ 
ley v. Spak, Com PI., 37 Luz.Leg. 
Reg. 227—Luzerne County v. Jones, 
Com.Pl., 34 Luz.LegReg. 200—In 
re Divesture of Tax Liens, Com.Pl., 
93 Pittsb.Leg.J. 91—City of Pitts- ] 
burgh v. Schaefer, Com.Pl., 87 j 
Pittsb.Leg.J. 127—Home Owner’s 
Loan Corp. v. Treasurer of Schuyl-1 
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kill County, Com.Pl., 7 Sch. Reg- 
262, 10 Som Leg J. 176—People^ 

Pittsburgh Trust Co. v Arnold 
Borough, Com Pl„ 26 West Co 173 
Judicial sale of interest of cotenant 
Where the Interest of one Joint ten¬ 
ant or tenant in common of land is 
sold at a judicial sale for a sum suffi¬ 
cient to pay costs of sale and all un¬ 
paid taxes on land, all tax claims for 
unpaid taxes are canceled —Town¬ 
ship of Mifflin v Macey, 7 A.2d 609, 
136 Pa Super 463 

Purchaser’s knowledge that taxes not 
paid 

The fact that the purchaser kne>\ 
at the time of the sale that these 
taxes were not paid would be Imma¬ 
terial in view of the strict statutory 
requirement that a tax authority 
must present its claim to the sheriff 
in order to be entitled to payment — 
In re Divesture of Tax Liens, Pa 
Com.Pl., 93 Pittsb.LegJ 91. 

Where tax duplicate was not in 
hands of tax collector until after con¬ 
firmation of the sale, the tax lien was 
not divested —In re Moreland, 23 Pa 
Dist. 870. 

Taxes held payable out of prooeeds 
of sale 

Pa.—Strasburger v. Guinter, 23 Pa. 
Co. 481. 

61 C J p 940 note 84 [b]. 

79. Pa—Boulton v Starck, 85 A.2d 
17, 369 Pa. 45—City of Uniontown 
v. McGibbons, 174 A 912, 115 Pa 
Super. 132—In re Tax Sale of Pem- 
bleton, Com.Pl, 37 Luz Leg Reg 
91 

61 C J. p 940 note 8*5 

80. Tenn —State v. Hill, 11 S.W 
610, 87 Tenn 638 

61 C.J p 941 note 87 [a]. 

81. Ohio.—Grafton v. Mong, 17 NE 
2d 649, 134 Ohio St 41$. 

82. Pa -^-Commonwealth v. Lowe 
Coal Co., 145 A. 916, 296 Pa. 359. 

61 C.J. p 941 note 89. 



84 O.J.S. 


TAXATION 


§§ 594^595 


a tax Hen filed before such sale is enforceable 
against the purchaser.** Where the proceeds of 
the sale are in fact applied to the payment of the 
tax, the hen is divested.* 4 

§ 595. Duration of Lien in General 

The duration of a tax lien Is governed by statute; 
ordinarily, a tax Hen continues until the tax is paid or 
the property Is sold for the tax. 

In the absence of a statutory provision as to the 
duration of the lien, it continues until the tax is 
paid. 85 Generally, however, the continued existence 
and duration of the lien are fixed by statute, which, 
of course, governs and controls. 86 Under some 
statutes, the lien for taxes is made perpetual until 
payment, 87 continues until the taxes are wholly 
paid, 88 until paid or legally canceled, 89 until the 


taxes are paid or the property of the delinquent tax¬ 
payer is sold for the payment, 90 or is without lim¬ 
itation, at least a 9 far as the owner of the property 
assessed is concerned. 91 

Under certain statutes or constitutional provisions, 
the lien is limited to one or more years from its 
inception. 92 Under other statutes, the duration of 
the tax lien is conditional on the occurrence of a 
specified event, 93 such as the transfer 94 or record¬ 
ed alienation of the land on which the tax has been 
assessed. 95 Where a tax is a lien on personal 
property from the time the tax warrant is in the 
collector’s hands, the lien expires on the return of 
the warrant to the county clerk. 96 

It has been held that a tax lien docs not merge in 
a judgment for the taxes, 97 is not extinguished by 


83. Pa.—Commonwealth v. Key¬ 
stone Graphite Co. t 93 A. 1071, 24$ 
Pa. 344. 

61 C.J. p 941 note 90. 

84L Pa.—Altoona v. Enzbrenner, 7 
Pa.Dist. 740, 21 PA.Co. 839. 

61 C J. p 940 note 86 

85. Ariz —Packard Contracting Co. 
v Roberts, 222 P 2d 791, 70 Ariz 
411. 

Fla.—Henderson v. Leatherman, 163 
So 310, 120 Fla. 496. 

61 C J p 942 note 6. 

Loss and discharge of lien see infra 
S 696. 

86. Minn.—State v. Chicago, M., St 
P. & P R Co., 299 NW. 212, 210 
Minn. 484 

Wyo.—Corpus Juris cited in. Board of 
Com’rs of Big Horn County v 
Bench Canal Drainage Dist., 108 P. 
2d 690, 692, 66 Wyo. 260. 

61 C.J. p 942 note 8. 

87. U S.—Supplee v. Magruder, D.C. 
Md, 36 F Supp 722, affirmed Ma¬ 
gruder v Supplee, 123 F 2d 399, 
reversed on other grounds 62 S Ct. 
1162, 316 US 894, 86 L Ed 1566. 

Colo—-City Real Estate v Sullivan, 
180 P.2d 604, 116 Colo 169 
Fla—Hillsborough Inv Co v. City 
of Tampa, 6 So 2d 256, 149 Fla 
7—-Bice v. Haines City, 196 So 919, 
142 Fla. 371—City of Sanford v. 
Dial. 142 So. 233, 104 Fla. 1. 

Ind —Patterson v. Gary Land Co., 
188 NB. 686. 101 Ind App 644. 

N.Y.—Balsam v. Kue Products Corp., 
63 NY.S.2d 860, 184 Misc 207. 
N.C.-—Guilford County v. Estates Ad¬ 
ministration, 197 S.E. 535, 213 N.C. 
763. 

N.D.— Conlin v. Metzger, 44 N.W 2d 
617, 77 N.D. 620. 

41 C.J. p 942 note 9 

Tact that some one Is personally 
liable for taxes does not of itself re¬ 
lievo realty of tax liens but that lien 
can be removed only by actual pay¬ 
ment of the taxes.—Schofield v. 


Green. 56 N.E. 2d 506, 115 Ind.App 
160 

“Perpetual Hen." 

Term "perpetual lien," as used in a 
statute declaring taxes to be a per¬ 
petual lien, is to be taken as mean¬ 
ing a primary lien, overriding all 
others, and not as continuing delin¬ 
quent taxes in force against real es¬ 
tate after’ the statute has barred a 
right of action thereon 
Neb —D’Gette v. Sheldon, 44 NW. 80. 
27 Neb 829 

NM.—Altman v. Kilburn, 116 P 2d 
812, 45 NM. 453. 136 ALR 554- 
City of Albuquerque v. Middle Rio 
Grande Conservancy Diet., 115 P. 
2d 66, 72. 45 N.M 313. 

88. Ind—Gorley v. Sewell, 77 Ind. 
816—Meeker v. Koch, 76 Ind 68 

89. Iowa.—See Watkins v. Couch, 
120 N.W 485, 142 Iowa 164. 

90. Ariz—Shumway v. State, 163 P. 
2d 274, 63 Ariz 400—Linville v. 
Cheney, 137 P.2d 395, 60 Ariz 325 
—Maricopa County v. Bloomer, 78 
P.2d 993, 52 Ariz 28 

Cal.—Lewis v. Rothschild, 28 P 805, 
92 Cal. 625. 

Ill.—French v Toman, 81 N.E 2d 801, 
375 Ill 389 

Mont—Swingley v. RiecholT, 112 P. 
2d 1075, 112 Mont. 69—State ex rel 
Tillman v. District Court of Tenth 
Judicial Dist. In and for Fergus 
County, 53 P 2d 107, 101 Mont 176, 
103 A.LR. 376. 

Utah.—State v Evans, 6 P.2d 161, 
79 Utah 370, 84 A L.R 766. 

Sale for one tax lien as affecting oth¬ 
er tax lienB see infra § 908. 

91. N.J.—Horner v. Board of Com’rs 
of Margate City, 101 A. 368, 90 N. 
J Law 406, affirmed 103 A. 1052, 91 
N.J.Law 695. 

61 C.J. p 942 note 13. 

92. Cal.—Ducey v. Dambacher, 81 P. 
2d 597, 27 C&l.App 2d 658. 
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Mo—State ex rel. McGhee v. Bau¬ 
mann. 160 S W 2d 697, 349 Mo 232 
61 C J p 942 note 14 

Xn Louisiana 

(1) Under constitutional provision, 

tax liens are prescribed in three 
years, but the right to recover the 
taxes themselves by ordinary suit 
and Judgment against the tax debtor 
remains unimpaired—Oil Well Sup¬ 
ply Co. v Red Iron Drilling Co, 26 
So 2d 726, 210 La. 222—State v 

Spence & Goldstein, La.App.. 6 So.2d 
102—61 C.J. p 942 note 14 [a]. 

(2) Three-year prescription ap¬ 
plies, not to taxes themselves, but 
only to mortgages and privileges se¬ 
curing them—Bank of White Castle 
v. Baker, 139 So. 648, 174 La. 17. 

93. Pa—State Bank v. Haffley, 20 
Pa-Dist. & Co 6, 47 York Leg Rec 
193. 

94. Conn—Waterbury Sav. Bank v 
Lawler, 46 Conn. 243. 

Pa.—Commonwealth v Stewart, Com. 

PI, 62 York Leg Rec. 26. 

61 C J p 943 note 16. 

Inheritance tax 

The proviso of statute declaring 
state taxes first lien on taxpayer’s 
property that "lien of transfer in¬ 
heritance taxes shall be limited to 
the property chargeable therewith, 
and, unless such taxes shall be sued 
for within five years after they are 
due, they shall cease to be a lien 
as against any purchaser of real es¬ 
tate" does not limit lien of all state 
taxes to five years, but refers only 
to inheritance taxes.—Commonwealth 
v. Central Realty Co., 12 A 2d 312, 
338 Pa. 172. 

95. Mass —Morse v. City of Revere, 
143 N.E. 621, 248 Mass. 569. 

61 C J. p 943 note 17. 

96. IIL—Saup v. Morgan, 108 Ill. 
326 

97. Vt. —Town of Highgate v. Mis- 
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the issuance of execution on the judgment,® 8 and 
is not merged in a judgment so as to expire within 
the time fixed by statute for the expiration of a 
judgment lien ;" but, it has also been held that tax 
liens merge in a judgment for the taxes which is 
governed by the prescription period applicable to 
judgments. 1 Where the judgment is invalid, there 
is no merger. 2 

Where a statute makes the entry of an unpaid 
personal property tax a lien on the taxpayer's realty 
in the same manner as a judgment, the lien is within 
a statute providing that a judgment in favor of the 
state shall become dormant and cease to be a lien if 
no execution is issued within a stated time. 3 Under 
some statutory provisions, where a local govern¬ 
mental body takes realty for payment of taxes, the 
lien of the local body on such realty for all taxes 
assessed subsequent to the assessment for the pay¬ 
ment of which the land was taken continues at least 
as long as the lien for which the land was taken, 4 
and the continuance of such liens is not affected by 
the invalidity of the tax title where the instrument 
of sale or taking was duly recorded and the in¬ 
validity arises from an inadequate description of 
the premises. 6 

Beneficiaries of limited duration. In the absence 
of some expression to the contrary, the limitation of 
the duration of the lien by statute extends to the 
tax debtor as well as to the mortgagee or bona fide 
purchaser; 6 but, under certain statutes, the dura¬ 
tion of the lien is expressly limited only in the 
hands of an innocent purchaser. 7 


Retrospective operation. A statute, limiting the 
duration of the lien, unless so specifically declared, 
has no retrospective operation; 8 and, likewise, a 
constitutional provision limiting the duration of the 
tax lien will be given a retrospective operation only 
to the extent and in the manner clearly intended. 9 
A statutory amendment, making taxes liens until 
paid, or otherwise satisfied or discharged, applies 
to liens existing under the statute for a limited pe¬ 
riod. 10 

Extension of duration. Under some statutes the 
lien may be extended on the doing of certain things 
before the lien expires, 11 such as the entry of a 
formal lien in the manner and place directed by 
the statute, 12 or filing of a certificate by the select¬ 
men or the tax collector. 13 Under other statutes the 
lien is limited to a certain number of years unless 
entered of record, and limited to an additional num¬ 
ber of years, if recorded, unless revived and con¬ 
tinued by writ of scire facias within such period 
and duly prosecuted to judgment. 14 In order to con¬ 
tinue as liens under certain statutes delinquent taxes 
must be brought forward and entered in the tax 
books of each year. 16 A lien on real estate is not 
extended where the statutory steps for the extension 
of its duration have not been strictly followed. 16 

Proceedings to enforce. In the absence of a 
statutory provision, the recovery of a personal judg¬ 
ment for taxes does not extend the tax lien. 17 Like¬ 
wise, a specific lien for taxes, which by statute is 
to last for a certain time only, is not extended by an 
execution lodged within such time, 18 and the execu- 


sisquoi Lime Works, 162 A. 367, 104 
Vt 526 

98. Vt.—Town of Highgate v. Mis- 
sisquoi Lime Works, supra. 

99. Ariz—Ingraham v. Forman, 63 
P 2d 998. 49 Arlz 29. 

61 C.J. p 943 note 22. 

1. La,—Price v. Ducros, App., 25 
So.2d 450. 

Tax liens not assertsd in suits by 
state to recover power, severance, 
and corporation franchise taxes were 
not merged in Judgments rendered 
against tax debtor, and, hence, were 
subject to constitutional prescription 
of three years and not to statutory 
prescription of ten years.—Oil Well 
Supply Co. v. Red Iron Drilling Co., 
26 So.2d 726, 210 La. 222. 

2. Tex.—Hendricks v. City of Sher¬ 
man, Civ.App., 220 S.W.2d 189, re¬ 
fused, no reversible error. 

3. Kan.—Kucera v. State, 164 P.2d 
115, 160 Kan. 624. 

4 . Mass.—City of Chicopee v. Han- 


set Realty Corp., 66 NE2d 364. 
319 Mass. 434. 

5. Mass—City of Chicopee v. Man- 
set Realty Corp., supra 

6. Pa.—Appeal of Anspach, 3 A. 378, 
112 Pa. 27. 

7. NT—Feldman v. Barshay, 158 
N.E. 47, 246 NT. 130, reargument 
denied 159 NE. 641, 246 N.T. 535. 

61 C.J. p 943 note 24. 

8. La—Gowland v. New Orleans, 28 
So 358, 52 La Ann. 2042. 

61 C.J p 943 note 25. 

9. La.—State v. Recorder of Mort¬ 
gages, 35 So. 534, 535, 111 La. 236. 

61 C.J. p 948 note 26. 

la N.T.—Erie County v. Lowen- 
stein, 139 N.E. 673, 235 N.T. 458. 

11. Pa.—Middlesex Tp. v. Wetzel, 32 
Pa.Dist & Co. 525. 

12. Pa.—Philadelphia v. Hiester, 21 
A. 766, 142 Pa. 39—Borough of 
Clifton Heights v. Leonard, Com. 
Pl„ 30 Del.Co. 97. 

61 C.J. p 943 note. 29. 
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13. Conn.—Schuster v Johnson, 139 
A. 602, 107 Conn 133. 

61 C J. p 943 note 30 

14. Pa.—Philadelphia v. Hiester, 21 
A. 766, 142 Pa. 89. 

61 C.J. p 944 note 31. 

15. Iowa.—Swanson v. Page County, 
17 N.W 2d 125, 236 Iowa 227. 

61 C.J. p 944 note 32. 

Snspe&ded taxes remained suspend¬ 
ed after death of original taxpayer 
while land, which passed to widow, 
was owned by widow, but on sale of 
land by widow, such suspended taxes 
became delinquent, and, where they 
had not been entered on treasurer's 
books, such suspended taxes became 
uncollectable.—Swanson v. Page 
County, supra. 

16. Conn—New Britain v. Mariners' 
Sav. Bank, 35 A. 505, 67 Conn. 528 

17. Ky.—Kentucky Cent K. Co. v. 
Commonwealth, 17 S.W. 196, 92 Ky. 
64, 13 Ky.L. 484. 

18. S.C.—State v. Ouerry, 49 S.C.L. 
853. 
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tion has merely its own Hen 19 However, under cer¬ 
tain statutes making taxes a lien for a limited pe¬ 
riod, the Hen is extended by proceedings prescribed 
for its enforcement, if commenced before such pe¬ 
riod elapses 20 and duly proceeded in to judgment. 21 

Subsequent statutory extension or revival . The 
duration of tax liens limited to a certain number of 
years may be extended by a subsequent statute; 22 
but a statute extending the duration of a lien will 
not be applied to taxes previously assessed unless 
such intent is manifest. 28 A statute extending tax 
liens has been held to apply to liens with respect 
to which actions are pending, although but for such 
actions the Hens would have expired before the 
statute became operative 24 Where no right of a 
third person has intervened, the legislature may re¬ 
vive against the original owners the lien for taxes 
which has expired by its own limitation. 26 

§ 596. Loss or Discharge of Lien 

Generally speaking, a Hen for taxes can be discharged 
or extinguished only by payment or in some manner 
recognized or authorized by statute. 

Generally speaking, a lien for taxes can be dis¬ 


charged or extinguished only by payment 26 or in 
some manner recognized or authorized by statute. 27 
Under some statutes, a tax Hen can be extinguished 
only by payment or sale of the property. 28 The 
fact that the amount of the Hen is not definitely as¬ 
certainable because of the destruction of records 
has been held not to destroy the lien. 29 A Hen on a 
limited estate subject to termination is lost by such 
termination 80 A change of county lines, after land 
has been assessed for taxes, will not extinguish the 
lien. 81 The Hen on a vessel for state and county 
taxes is not lost by removal of the vessel from the 
county to another place within the jurisdiction of 
the court m which the vessel was libeled and sold. 82 
The fact that there was a time during the existence 
of a tax lien when no procedure was provided for 
its enforcement does not extinguish the lien, 88 but 
a statute providing that "hereafter” no personal 
property tax delinquency shall be included in a 
tax sale has been construed to remove the lien of 
such taxes from realty. 84 

Sale of property for taxes A valid sale of land 
for taxes discharges the lien, 85 provided, under 


19. S C —State v Guerry, supra 

20. U S.—In re Shawmut Finishing 
Co. DCRI, 197 F. 230. 

61 C.J p 944 note 39 
Postponement of sale 

Tax collector could continue sale 
for delinquent taxes from time to 
time beyond statutory period of two 
years without losing lien, provided 
sale was first duly advertised to be 
held on date within two-year period 
—Parker v. MacCue, 172 A 725, 54 
R.I. 270. 

21. Pa—Philadelphia v Kates, 24 A 
673, 160 Pa 30 

61 C.J. p 944 note 40 

22. La—Dunlop v Minor, 26 La. 
Ann 117. 

23. Hawaii —Wilder v Lucas, 19 
Hawaii 350 

24. Mo—Spitcaufsky v Hatten, 182 
SW.2d 86, 353 Mo. 94. 160 A.L R 
990. 

25. NJ.—In re Report of Com’rs of 
Adjustment of Elizabeth, 10 A. 363, 
49 N.J.Law 488. 

26. Ariz —Maricopa County v. Ari¬ 
zona Tractor & Equipment Co, 109 
P.2d 618, 66 Ariz. 618. 57 Ariz 49— 
Corpus Juris quoted in Ingraham 
v. Forman, 63 P.2d 998, 999, 49 
Ariz. 29. 

Payment ae discharging tax lien see 
infra | 638. 

87. Ariz.— Corpus Juris quoted In 
Ingraham v Forman, 63 P.2d 998, 
999, 49 Ariz 29. 

Neb.—Fiansburg v. Shumw&y, 219 N. 
W. 956, 117 Neb. 126. 

84 C.J.S.—76 


Pa—Petition of Northampton Coun¬ 
ty, Com ri, Monroe L R 52. 30 
North Co 362. 

State tax liens 

Commonwealth’s direct revenues 
must be so guarded that no lien for 
state taxes shall be disturbed ex¬ 
cept by payment, unless some con¬ 
stitutional or statutory rule dictates 
otherwise—Commonwealth v. Cen¬ 
tral Realty Co, 12 A.2d 312, 338 Pa 
172—Commonwealth v Lowe Coal 
Co. 145 A. 916, 296 Pa. 369 

28. Ariz —Packard Contracting Co 
v Roberts, 222 P 2d 791, 70 Ariz 
411—Maricopa County v Arizona 
Tractor & Equipment Co., 109 P 2d 
618. 56 Ariz. 618, 67 Ariz 49—Cor¬ 
pus juris quoted in Ingraham v 
Forman, 63 P.2d 998, 999, 49 Ariz 
29 

Idaho—Rice v Rock, 144 P. 786, 26 
Idaho 552. 

29. Ala.—Hailey v. Folsom, 93 So. 
479. 207 Ala. 329. 

30. Ky—Commonwealth v J B Jel- 
lico Coal Co, 12 S W 2d 698, 227 
Ky 273. 

61 C J p 944 note 48. 

31. Cal —Moss v. Shear, 25 Cal 38, 
85 Am D. 94. 

32. US —Colonna’s Shipyard v. 
Rowe, C.C.A.Va., 14 F.2d 267. 

33. Mich.—Auditor General v Car¬ 
penter, 101 N.W. 1025, 138 Mich 
669. 

34. Ind.—Heekin Can Co. v. Porter, 
4G N.E 2d 486, 221 Ind. 69. 

35. Ariz.—Maricopa County v. Ari- 
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zona Tractor & Equipment Co, 109 
P 2d 618, 56 Ariz 618, 67 Ariz 
49 . 

Ill—People v Rockford Silver Plate 
Co., 58 N E 2d 699, 388 Ill 534— 
French v. Toman, 31 N E 2d 801, 
375 Ill 389. 

Ind—Williston Const Co. v Hughes, 
162 NE 237, 87 Ind App 570 
La.—Bank of White Castle v. Baker, 
139 So 648. 174 La. 17. 

N.D.—Eikevik v. Lee, 13 N.W.2d 94, 
73 N.D 197 

Okl.—McGrath v Rauch, 176 P.2d 
824, 198 Okl. 201—Boles v. Aikman, 
11 P 2d 479, 157 Okl. 172. 

SD—Read v Jerauld County, 17 N. 

W 2d 269, 70 S D. 298 
Title acquired by purchaser at tax 
sale as free from liens for other 
taxes see infra 9 908. 

Sale for less than total amount of 
tax judgment to satisfy a tax lien is 
an “extinguishment of the lien,*' 
which is a discharge by operation of 
law, as distinguished from a “com¬ 
mutation” or from a “release," which 
is a discharge by voluntary act.— 
Schrciber v. Cook County, 58 N.E 2d 
40, 388 Ill. 297, 155 A.L.R. 1162. 

Sale as payment 

(1) Extinguishment or transfer of 
tax liens in foreclosure proceedings 
constitutes payment and discharge 
within contemplation of statute con¬ 
tinuing liens until paid.—City of 
Sanford ▼. Dial, 142 So 233. 104 
Fla. 1. 

(2) The words “until paid," within 
statute providing that taxes shall be 
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some statutes, the proceeds of the sale are sufficient 
to pay the taxes covered by the lien, 8 ® and not, un¬ 
der some statutes, if insufficient to pay such taxes. 37 
However, if the sale is void, the lien is not dis¬ 
charged. 33 It ha9 been held that a tax sale does 
not divest “the lien, but operates to transfer it to 


the purchaser. 33 

Acquisition of property by state, county, mu¬ 
nicipality, or other governmental body . According 
to some authorities, a tax lien is divested Where the 
property is acquired by the state, a county, a mu¬ 
nicipality, or other governmental body, 40 at least 


a prior lien “until the same are paid," 
refer not only to a payment of full 
amount of taxes, but include the 
amount paid at a foreclosure sale in 
satisfaction of the lien—French v. 
Toman, 81 N.E 2d SOI. 376 Ill. 389. 

(8) Sale of property does not pay 
taxeB, but discharges them as lien 
against particular property.—Watts 
v City of El Paso. TexCiv.App., 183 
S W.2d 249, error refused. 

Tax lien, on other property 
Under statute with respect to tax 
lien and enforcement thereof, sale of 
one particular piece of real estate di¬ 
vests tax lien of state as far as that 
property is concerned when title 
thereto finally vests in the purchas¬ 
er, whether it is the state or another, 
but it does not affect the tax lien of 
the state on other pieces of property 
not Included in the sale; the striking 
off of one lot to state at tax sale for 
an amount equalling the real proper¬ 
ty tax against the lot and all delin¬ 
quent personal property taxes did not 
release tax debtor's other real estate 
from tax lien of personal property 
taxes.—Maricopa County v. Arizona 
Tractor & Equipment Co., 109 P.2d 
618, 56 Ariz. 518, 67 Ariz. 49. 

36. Pa.—Philadelphia v. Powers, 63 
A. 602. 214 Pa. 247. 

61 C.J. p 945 note 64. 

37. Ind.—Beard v. Allen, 89 N E 
665, 40 NE. 654, 141 Ind 248. 

Pa—In re Tax Sale of Seated Lands 
of Smith, Com PI., 36 Luz L.Reg. 
266. 

61 C.J. P 945 note 55. 

38. Ill.—City of Chicago v. Empire 
Liquidating Corp., 19 N E.2d 576, 
370 Ill 631. 

Ind.—Carter v. Zilky, 73 N.E 2d 847, 
117 IndApp. 467 

Ky.—Board of Drainage Com'rs of 
McCracken County v. Alexander, 32 
S.W.2d 22, 235 Ky. 689 
NY.—Corpus Juris cited in Getman 
v. Niferopulos, 11 N.E 2d 713, 716, 
276 N.Y. 161. 

61 C.J. p 945 note 56 
Failure to pay purchase prioe 
Where tax sale is invalid for fail¬ 
ure to pay purchase price, lien of tax 
is not extinguished.—City of Chicago 
v* Empire Liquidating Corp., 19 N.E. 
2d 676 , 370 Ill. <21. 

39* Nth.—Coffin v. Old Lime Life 
Iris. C6„ 296 N.W. 884, 138 Neb 
867—City Safe Deposit, etc., Co. v. 
Omaha* 112 N.W. 598, 79 Neb. 446, 
449, II L.R A.,N.8„ 72. 


40. Ariz.—State v. Maricopa County, 
300 P. 175, 38 Ariz. 347. 

Colo.—Board of Capitol Managers v. 

Brasie. 210 P. 63, 72 Colo. 153. 
Idaho.—State ex rel Hoover v. Mini¬ 
doka County, 298 P. 366, 50 Idaho 
419. 

Ky.—City of Harlan v. Blair. 64 S.W. 
2d 434, 251 Ky. 51. 

Miss—Davis v. City of Biloxi, 184 
So 76, 183 Miss 340. 

NM—State v. Locke, 219 P. 790. 
29 N.M. 148. 

ND—State v Divide County, 283 N 
W. 184, 68 ND 708 
Okl— State v. Galyon, 7 P 2d 484, 154 
Okl. 204. 

Tex— Corpus Juris cited in State v 
Moak, 207 S.W.2d 894, 896, 146 Tex. 
322— Corpus Juris cited in Mexia 
Independent School Dist v. City 
of Mexia, 133 S.W.2d 118, 134 Tex. 
95— Corpus Juris cited in Childress 
County v. State, 92 S.W.2d 1011, 
1015, 127 Tex. 348— Corpus Juris 
cited in City of Marlin v State. 
CivApp, 205 S W 2d 809, 811—Cor¬ 
pus Juris oited in State v Stovall, 
CivApp., 76 S.W.2d 206, 208, error 
refused. 

Wash.—Halvorsen v. Pacific County, 
156 P.2d 907, 22 Wash.2d 632, 158 
A.LR. 656. 

61 C.J. p 418 notes 48-50. 

! Effect of sale to state, county, or mu¬ 
nicipality see infra fi 833 

Besale by state passes the proper¬ 
ty unencumbered by any tax lien — 
Bradford v. Laf argue, 30 La. Ann 
432. 

Cancellation of purchase 

(1) The extinguishment of pur¬ 

chaser's interest in state land by 
means of cancellation of certificate 
of purchase, in accordance with stat¬ 
ute, extinguished tax liens on pur- j 
chaser's Interest.—Christofferson v. 
Chouteau County, 74 P.2d 427, 105 
Mont. 577. I 

(2) Where state land board can¬ 
celed, because of purchaser's default, 
contract for purchase of state land 
by purchaser who had failed to pay 
taxes assessed against his Interest 
in land, purchaser’s Interest became! 
nonexistent, such Interest could not 
be sold at tax sale fqr nonpayment 
of taxes, and holder of tax deed ac¬ 
quired no interest In land.—Stowell 
v. State, 115 P.2d 916, 100 Utah 414. 

Idea unenforceable 

When state or a subdivision there¬ 
of acquires full title to realty, ex¬ 
isting county tax liens thereon be-1 
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come unenforceable, since a sale on 
foreclosure of such lien would be 
only of the interest of owner from 
whom title was acquired, and, such 
interest having ceased to exist, there 
would be nothing to sell under fore¬ 
closure proceedings —Halvorsen v 
Pacific County, 156 P.2d 907, 22 

Wash 2d 532, 158 A.L.R. 555. 

Taking by eminent domain 

(1) The text rule applies where 
the property is acquired by the state 
or other governmental body by emi¬ 
nent domain 

Cal —Smith v. Santa Monica, 121 P 
920, 162 Cal. 221. 

Colo.—Capitol Managers v. Brasie, 
210 P 63, 72 Colo 153 
Mont.—Corpus Juris quoted In Hous¬ 
ing Authority of City of Butte v 
BJork. 98 P 2d 824, 325, 109 Mont 
552. 

N Y —Carpenter v. New York, 60 N 
Y S. 633, 44 App Div 230 
61 CJ. p 945 notes 64, 67, 68. 

(2) The lien of the state for taxes 
is not divested by the condemnation 
proceedings, and taxes which have 
become a lien remain a lien unless 
paid at time of appropriation.—Mus¬ 
kingum Watershed Conservancy Dist 
v. Frautschy, 3 Ohio Supp. 88 

(3) When the United States ap¬ 
propriated land under power of emi¬ 
nent domain, lien for realty taxes 
could not thereafter be specifically 
enforced against property taken.— 
Collector of Revenue Within and For 
the City of St Louis, Mo. v. Ford 
Motor Co., C.C.A.MO., 158 F.2d 354. 

(4) The tax lien may survive as 
against the compensation fund. 

U.S.—Collector of Revenue Within 

and For the City of St Louis, Mo 
v. Ford Motor Co., supra—South 
Carolina Public Service Authority 
v. 11,754.8 Acre* of Land, More or 
Less, in Berkeley County, S. C., C 
C.A.S.C., 128 F.2d 738. 

Mont.—Housing Authority of City of 
Butte v. Bjork, 98 P.2d 824, 109 
Mont 662. 

Wash.—Port of Seattle v. Yesler Es¬ 
tate, 145 P. 209, 88 Wash 166. 

(5) However, in the absence of a 
statutory provision to that elTect, the 
lien will not attach to the right to 
compensation which is substituted 
for the land.—Collector of Taxes of 
City of Boston v. Revere Bldg., 177 
N.E. 577, 276 Mass. 676. 

(6) Rights of holder of tax lien 
with respect to compensation fund 
generally see Eminent Domain | 200. 



84 C.J.S. 


TAXATION 


% 596 


where it is so provided by statute.** Some decisions 
base this result on the exemption from taxation 
enjoyed by public property. 42 Other decisions reach 
this result on the theory that the tax lien is merged 
in the title of state or other governmental body. 48 
Thus, it has been held that a tax lien not held by 
one other than the state or its agency is merged in 
the ownership in fee of the land when the state 
becomes the owner 44 by escheat, 46 by a taking under 
eminent domain, 46 by a mortgage foreclosure sale, 47 
or purchase at a tax sale 48 A lien for state taxes 
has been held to merge in the title acquired by a 
city; 49 but a lien for county taxes has been held 
to survive the acquisition of the property by a 
municipality. 60 


On the other hand, it has been held that a tax 
lien is not divested by the state's acq*n> t on of title 
to the property, 61 or by a mum p & y't cqt isition 
of the property, 62 and that, if , r -rty is acquired 
by the state for other than y* ctly gov-r^ ncntaJ 
purposes, the tax lien, persists, althoi^h its enforce¬ 
ment may be suspended 62 Under a statute provid¬ 
ing that any lien against land in question shall re¬ 
main unimpaired by repurchase after forfeiture to 
the state, the lien for taxes is not defeated by for¬ 
feiture and resale. 64 

Transfer to private person . Where a legal title 
acquired by virtue of a sheriff's deed and a tax lien 
title to the same land acquired by virtue of a pur¬ 
chase at a delinquent tax sale are in the same per- 


Furohase by United State* 

State statute, making 1 tax liens op¬ 
erative as against subsequent pur¬ 
chasers of property, was not invalid 
as applied to United States as subse¬ 
quent purchaser—U. S. v State of 
Alabama, Ala, 61 S.Ct 1011, 31S U. 
S 274, 85 I*Ed. 1327. 

41. Fla.—State ex rel. Monroe Coun¬ 
ty v. Lee. 171 So 524. 126 Fla. 558. 
Mont —Christofferson v Chouteau 
County, 74 P 2d 427. 105 Mont 677 
Property acquired by United States 
Under act providing for cancella¬ 
tion of state’s tax liens on land ac¬ 
quired by United States for certain 
purposes, state comptroller was not 
required at request of vendor of 
United States to cancel liens on prop¬ 
erty conveyed to United States under 
contract made prior to enactment of 
statute, under which vendor was re¬ 
quired to pay tax liens, since act was 
passed for benefit of United States, 
and not its vendors —State ex rel, 
Massey v. Lee, 167 So 530, 123 Fla 
720. 

Acquisition of portion of plot 

Under stgtute providing for can¬ 
cellation of "any uncollected tax, or 
assessment, or portions thereof" on 
property acquired by municipality 
after the tax or assessment became a 
lien, the word "portion” relates to 
the word "assessment” as well as to 
the word "tax,” and does not merely 
refer to an installment of the tax 
due, but manifests intent to provide 
for the situation where municipality 
or other state agency acquires a por¬ 
tion of a lot or tract—City of Los 
Angeles v. Ford. 84 P2d 1042, 12 Cal. 
2d 407. 

Not cancellation of tax 
A statute authorising state land 
commissioner to direct county treas¬ 
urer to cancel taxes on land which 
had revered to state was construed 
to mean only the cancellation of the 
lien against the land, in view of con¬ 
stitutional prohibition of cancella¬ 
tion of obligations due the* state — 


Christofferson v Chouteau County, 
74 P 2d 427, 105 Mont 677 

42. Ky —City of Harlan v Blair, 64 
S W.2d 434, 251 Ky. 51 

MIbs —Davis v City of Biloxi, 184 

So. 76. 183 Miss 340 
NT M —State v Locke, 219 P 790, 
29 NM 148. 

Liability of public property for pre¬ 
existing tax claims see supra 8 251 

43. Tex —State v. Mo&k, 207 S.W. 
2d 894, 146 Tex. 322. 

Wash —Halvorsen v Pacific County, 
156 P 2d 907, 22 Wash 2d 532, 158 
A.LR. 565. 

44. Ariz—City of Phoenix v. Way- 
land, 167 P.2d 933. 64 Ariz 222— 
Shumway v State, 163 F 2d 274, 63 
Ariz 400. 

Ark.—Page v McCuin, 148 S.W 2d 
308, 201 Ark 890 

N.M —State v. Locke. 219 P 790. 29 
N.M 148, 30 AL R. 407 

48. Ind —Reid v. State, 74 Ind 262. 
County taxes accruing between death 
and escheat order 

Where owner of land died April 1, 
1932, and court entered decree Feb. 
28, 1935, adjudging that owner died 
intestate and without heirs, and or¬ 
dered escheat of land to state, coun¬ 
ty’s lien for taxes levied between 
such dates was not defeated, since 
state’s title dated from entry of de¬ 
cree of escheat and not from owner's 
death.—In re Graley’s Estate, 48 P. 
2d 634, 183 Wash. 268 

46. Mass—Richardson v. Boston, 20 
NE. 166. 167, 148 Mass. 508 

47. Ariz—Shumway v. State, 163 P 
2d 274, 63 Ariz. 400. 

61 C J. p 945 note 61. 

48. La.—Bradford v. Lafargue, 30 
La Ann. 432. 

61 C.J. p 945 note 60. 

Tax sals to state, oounty, or munici¬ 
pality generally see infra fi 831 et 
seq. 

49. Cal.—Smith v. Santa Monica, 121 
P. 920, 162 Cal. 221. 
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60. Cal —City of Santa Monica v 
Los Angeles County, 115 P 945, 
946, 15 Cal.App 710 
61 C.J p 946 note 69 [a] 

51. Minn.—State of Minnesota, De¬ 
partment of Rural Credit, v Wash¬ 
ington County, 292 NW 204, 207 
Minn. 530. 

Utah —State v. Salt Lake County, 
86 P 2d 851, 96 Utah 464. 

Wis—In re Wausau Inv Co., 158 X 
W. 81, 163 Wis 283 

Prior tax sals 

Where taxes were assessed and 
levied on mortgaged property after 
the taxpayer, who borrowed from the 
state proceeds of sale of land grant¬ 
ed to the state for use of state uni¬ 
versity, had mortgaged his land to 
secure indebtedness to the state, and 
tax sale for nonpayment of taxes 
wherein land was bid in by count>. 
was held prior to date taxpayer ex¬ 
ecuted warranty deed to state in sat¬ 
isfaction of the mortgage, the state 
was not entitled to the property free 
from the tax lien—State v. Salt Lake 
County, 85 P.2d 851, 96 Utah 464. 
Cancellation of sale 

Where a contract for the sale of 
land by the state is canceled, the land 
remains burdened with the taxes as¬ 
sessed for the period during which 
the purchaser was the equitable own¬ 
er and the state held title as securitj 
for the purchase price—State of 
Minnesota* Department of Rural 
Credit v. Washington County, 29-’ 
N.W. 204, 207 Minn. 530. 

52. Wash—Puyallup v. Lakin, 88 P 
578. 579, 45 Wash. 368, followed in 
Puget Sound Power A Light Co. v 
City of Seattle. 201 P. 449, 207 P 
689, 117 Wash. 351, affirmed 44 S 
Ct 261, 264 U.S. 22, 68 L Ed. 541. 

61 C J. p 946 note 69. 

53. N.D—State v. Burleigh County. 
212 N W. 217, 55 N.D. 1 

61 C J p 945 note 62. 

54. Tex—Gqrlach Mercantile Co v 
State, Civ.App, 10 S.W.2d 1035. 

61 C.J. p 945 note 63. 
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son, the lien will be extinguished and merged in 
the deed, 65 unless there is some equitable purpose 
to be served in keeping the tax lien unextin¬ 
guished; 66 it will not be kept alive to the injury 
of one who has a right to have it extinguished. 67 
However, it has been held that, where the owner 
of land conveys it to one holding a tax certificate 
for, or an invalid tax deed merely giving the holder 
a lien on, the premises, the tax lien will be extin¬ 
guished only if this is the intention of the parties. 68 
Where a mortgage is subject to the lien of a tax, 
payment of such mortgage by the mortgagor will 
not operate as a discharge but as an equitable as¬ 
signment, carrying with it the encumbrance of the 
lien for taxes. 66 Likewise, on the foreclosure of a 
mortgage so that the property becomes the property 
of the mortgagee, the satisfaction of such mort¬ 
gage does not, by merger, discharge the lien on the 
mortgagee’s interest in the premises. 60 If extin¬ 
guished, the title in which the inferior interest has 
merged is subject to other tax liens which would 
have been valid if the rightful owner had not part¬ 
ed with his title. 61 

Nonperformance or misfeasance of tax officials. 
In the absence of a statute expressly limiting the 
time within which steps prescribed to perfect or 
enforce a lien may be taken, the general rule is that 
the lien i 9 not lost by a mere delay or failure of 
officers to take such steps, 62 or by the failure to take 
other steps to collect the tax for which the lien is 
imposed, 68 as by the failure to collect the tax out o i 
property remaining in the possession of the tax 
debtor, 64 or, where a tax is a lien on land, by failure 


to collect the tax out of personal property available 
for its satisfaction. 65 Under a statute making it 
the duty of collectors to furnish taxpayers living out 
of the county with a statement of the taxes against 
any tract of land on demand, and of the county 
clerk to place in a “back-tax book” a correct list of 
lands on which back taxes are due, and providing 
that, when any suit is commenced against any tract 
of land on such book, the collector should note that 
fact therein, it has been held that, where such entries 
are not made and where a nonresident owner calls 
on a collector for a statement of the taxes on certain 
land, and pays the amount claimed by the latter to be 
due, the lien on such land is discharged for any 
amount of tax which the collector may have failed 
to demand. 66 Where a statute provides that any 
person who shall acquire for valuable consideration 
an interest in any lands covered by an official tax 
search shall hold such interest free from any mu¬ 
nicipal lien not shown on the search, the person who 
seeks the relief granted by the statute must have 
acquired his interest in the lands in reliance on a 
tax search. 67 When taxes on real property are 
merely delinquent and no judgment has been ob¬ 
tained against such property, or sale made, payment 
of the amount certified by the county auditor to be 
due and delinquent will not have the effect of dis¬ 
charging the land from all taxes, in case of a fail¬ 
ure, through a mistake of the auditor, to pay all that 
is actually due. 68 

Waiver, release, and abandonment . The state ma> 
waive tax liens on behalf of itself or its subdivisions 
a9 long as the waiver applies to all persons alike ; 69 


56. Ind.—Scott v. Federal Land 
Bank of Louisville, Ky. f 175 N.E 
16, 92 Ind.App 249. 

61 C.J. p 946 note 73. 

Assumption, of obligation to pay tax¬ 
es 

The assumption by the holder of a 
tax lien against certain property of 
the obligation to pay such taxes has 
been held to extinguish the lien.— 
Little v. Edwards, 55 N.W. 43, 84 
Wls. 649—61 C.J. P 946 note 80. 

56. Ind —Scott ▼. Federal Land 
Bank of Louisville, Ky., 175 N.E. 
16, 92 Ind.App. 249. 

57. Ind.—Scott v. Federal Land 
Bank of Louisville, Ky., supra. 

68. Kan.—Gilman v. Stock Bxch. 

Bank, 67 P. 551, 64 Kan. 87. 

61 C.J. p 946 note 76. 

56. Or —Dekum v. Multnomah Coun¬ 
ty, 63 P. 496, 38 Or. 253. 

60. Or.—Alliance Trust Co. v. Mult¬ 
nomah County, 63 P. 498, 88 Or. 

488. 


•1. Kan.—African M. E. Church v. 
Hewitt, 14 P. 640, 37 Kan. 107. 

62. N.T.— Corpus Juris cited in Get- 
man v. Niferopulos, 11 N.E.2d 713, 
716, 276 N.Y. 161. 

61 C.J. p 946 note 82. 

63. N.Y.— Corpus Juris cited in Get- 
man v. Niferopulos, 11 N E 2d 713, 
716, 276 N.Y. 161. 

61 C J. p 947 note 83. 

64. Ind.—Mesker v. Koch, 76 Ind. 
68 . 

65. Neb.—Spiech v. Tierney, 76 N. 
W. 1090, 56 Neb 514. 

61 C.J. p 947 note 86. 

66. Mo.—Harness v. Cravens, 28 S. 
W. 971, 126 Mo. 223. 

67. N.J.—New Brunswick Trust Co 
v. Day, 191 A. 556, 118 NJ.Law 
64. 

Exhibition to ofioers 

Allegation that search certificate 
was exhibited to officers of plaintiff 
company when it acquired title was 
not an allegation that the company 
relied on the certificate—New Bruns¬ 
wick Trust Co. v. Day, Supra. 
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88. Minn.—Croswell v. Benton, 55 
N.W. 1125, 1126, 54 Minn 264. 

69. Ga—Clements v. Peerless Wool¬ 
en Mills, 29 S E 2d 175, 197 Ga 
296. 

Bight of widow to year's support 

Fact that equity of redemption set 
apart as year’s support to widow and 
minor children of security deed gran¬ 
tor was not liable for taxes previ¬ 
ously accrued did not relieve inter¬ 
est represented by legal title from 
tax lien, and such interest could he 
sold to satisfy entire amount of tax 
claim—Beal Estate Loan Co. v. Un¬ 
ion City, 169 SE. 801, 177 Ga. 55. 
Tested rights 

This right cannot be exercised 
when the effect of such action will 
be to infringe on a lien to which a 
transferee has become entitled under 
previous law.—Clements v. Peerless 
Woolen Mills, 29 S E 2d 175, 197 Ga 
296. 

Belease of lieu held dependent on in¬ 
tention 

Tenn.—State v. Bennett, 180 S.W.2d 
801, 181 Tenn. 196. 
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but a statute depriving the state of a constitutional 
lien for taxes on real estate has been held invalid, 70 
and it has been held that the state is not deemed to 
waive a tax lien unless the state does so through 
its legislature in plain, unequivocal language. 71 The 
legislature may abolish or legislate out of existence 
a tax lien. 72 It has been held that nothing short 
of clear and convincing proof of waiver or agree¬ 
ment of waiver will warrant the court in pronounc¬ 
ing as nonexistent a lien which the legislature has 
expressly created. 72 The recovery of a personal 
judgment for taxes on land against the owner will 
not extinguish the tax lien; 74 nor will a tax lien 
on personal property be extinguished by the recovery 
of a personal judgment for the amount of the tax¬ 
es 75 An unauthorized release will not discharge a 
tax lien. 76 Under certain circumstances the lien 
of a tax may be considered as having been aban¬ 
doned. 77 

Repeal of statute unposing tax . The repeal of 
the statute under which the taxes were levied will 


extinguish the lien, unless the repealing act contains 
a provision preserving it, 78 or unless the provisions 
of the repealing statute are identical, or practically 
identical, with the provisions in the statute repealed 
so that these provisions can be considered as con¬ 
tinuing in force without intermission. 72 However, 
it does not require an express saving clause to pre¬ 
serve a lien existing under a former statute; if the 
intention to preserve and continue such right is 
clearly apparent, it will be carried into effect. 80 
Where a judgment for taxes is docketed, thus be¬ 
coming a lien on real property, such lien is not 
extinguished by the repeal of the tax act under 
which the judgment was obtained. 81 

§ 597. Protection of Lien 

Under tome statutes the state may protect Its tax 
lien by an Injunction to prevent waste. 

Under some statutes the state may protect its tax 
lien by an injunction to prevent waste; 82 but re¬ 
fusal to pay taxes, in order to authorize a bill under 


70. Okl —Board of Com'rs of Woods 
County v State, 267 P 778, 125 
Okl 287, 53 ALR 1128 

61 C J. p 847 note 90. 

71. Ohio.—Pasternak v Jontzen, 
App, 106 NB 2d 64. 

72. Wash —Heisey v. Port of Ta- 
< oma, 102 P 2d 268, 4 Wash 2d 76— 
Kennewick Irr Dist. v. Benton 
County. 35 P 2d 1109, 179 Wash 1 
—North Spokane Irr. Dist No 8 
v. Spokane County, 22 P.2d 990, 
178 Wash 281 

Ftndiif actions saved 

The statute releasing liens except 
where chancery cause for enforce¬ 
ment of the liens is pending at time 
of effective date of statute does not 
limit purpose of a chancery suit to 
enforcement of a tax lien against 
land only; a suit whereby county 
sought to have its liens for delin¬ 
quent taxes assessed against land 
company for years 1916-1940, inclu¬ 
sive, enforced against funds held in 
registry of United States court as 
compensation for condemned land 
which had been owned by the com¬ 
pany, which suit was instituted prior 
to effective date of statute releasing 
liens on real estate for taxes and 
levies due prior to Jan. 1, 1928, ex¬ 
cept where a “chancery cause'* for 
enforcement of the liens is pending 
at time of effective date of statute, 
was a “chancery cause" within ex¬ 
ception contained in the statute — 
Kevercomb v. Dillard, 42 S.E.2d 844, 
186 Va. 647. 

The statute waiving interest and 
penalties accruing on delinquent tax¬ 
es did not divest liens for such de¬ 
linquent taxes.—Swearingen v. Me- 
Cartan, 96 P.2d 1061, 186 Okl. 241— 


Stith v Simmons, 76 P.2d 419, 181 
Okl 638 

Extension of time for payment of 
tax 

Tho statute extending the taxes 
for 1930 in such a manner that they 
would not become delinquent until 
after Sept, 1931 did not divest county 
of its tax liens—Meyer v. Corn, 131 
P 2d 62, 191 Okl 637 

73. N.J.—Central Union Trust Co. of 
New York v. Willat Film Corpora¬ 
tion. 133 A. 780, 99 N J Eq. 748 

61 C J. p 947 note 96. 

74. Ill —People v Stahl, 101 Ill 346 
N.Y — Corpus Juris cited in Getman 

v. Niferopulos, 11 N.E.2d 713, 716, 
276 NY. 161. 

75. Mich.—Boyce v. Stevens, 49 N 
W. 677, 86 Mich. 649. 

70. Ariz—Maricopa County v. Ari¬ 
zona Tractor & Equipment Co., 109 
P 2d 618, 66 Ariz. 518, 67 Ariz 
49. 

Okl— Corpus Juris cited in State v 
Board of County Com'rs of Creek 
County, 107 P.2d 542, 564, 188 Okl 
114. 

Utah— Corpus Juris olted In Logan 
City v Allen, 44 P.2d 1086. 1089, 
86 Utah 375 
61 C.J p 947 note 89. 

Sxteat of lien 

Taxing officers have no right or 
authority arbitrarily to limit per¬ 
sonal property tax lien to any par¬ 
ticular piece of real estate, and can¬ 
not release from tax lien any of the 
real estate against which it has at¬ 
tached until taxes, penalties, charg¬ 
es, and interest are paid or property 
has finally vested in purchaser under 
tax sale.—Maricopa County v. Ari¬ 
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zona Tractor & Equipment Co., 109 
P2d 618, 56 Ariz. 618, 67 Ariz 49. 

77. Iowa—Bradley v Hintrager, 16 
N.W. 204, 61 Iowa 337. 

61 C.J p 947 note 96. 

78. ND—Gull River Lumber Co v 
Lee, 73 N.W. 430, 7 N.D. 186. 

61 C J. p 948 note 97. 

Expenses incurred on basis of assess¬ 
ment 

By the repeal of statutes which au¬ 
thorize the making of assessments 
and the collection thereof, not only 
the remedy for the collection of an 
assessment but also the lien or right 
is taken away, although expenses 
have been Incurred on the faith of 
such assessment.—California Em¬ 
ployment Commission v Arrow Mill 
Co, 114 P.2d 727, 46 Cal.App 2d 668. 

79. ND.—Gull River Lumber Co. v 
Lee, 78 N.W. 430, 7 N.D. 135. 

61 C.J. p 948 note 98. 

80. Mont —Barden v. Wells, 88 P 
1076, 14 Mont 462. 

61 C.J. p 948 note 1. 

81. ND—Hanson v. Franklin, 123 
NW. 386, 19 N.D. 269. 

82. Mich.—Caldwell v. Ward, 50 N 
W. 303, 88 Mich. 378. 

61 C J. p 948 note 4. 

Removal of building 
The word “levy" in statute provid¬ 
ing that it shall be unlawful to move 
off, or destroy any building on, a lot 
in a municipality on which taxes 
have been levied until such taxes 
have been fully paid includes the ex¬ 
ercise of ministerial as well as leg¬ 
islative functions essential to exist¬ 
ence of a valid tax against the prop¬ 
erty, and, where taxes were not as¬ 
sessed at time of commencement of 
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the statute, should be positive and unequivocal. 88 
Under certain statutes it is unlawful for owners of 
land, the chief value of which is bark and timber, 
to peel bark or cut timb* / on their lands, if taxes 
on such lands are unpaid. 84 

§ 598. Assignment of Lien 

A lien for taxes cannot be assigned except as author¬ 
ized by statute. 

A lien for taxes cannot be assigned except as 
authorized by statute. 85 Under certain statutes au¬ 
thorizing an assignment, recording the transfer 
within a certain time is necessary for the transferee 
of a tax lien to have the same rights as the original 
lienor. 86 

Subrogation to a tax lien is discussed infra § 611. 

§ 599. Priorities 

Subject to constitutional restrictions, the legislature 
may declare a lien for taxes superior to ail other liens 
or claims. 

Since, as discussed in States, § 110, the state as 
sovereign is entitled to preference in the collection 


of its claims, this preference extends to its claims 
for taxes, 87 and such preference in the collection 
of state taxes is available to every political subdivi¬ 
sion of the state provided it is acting in the perform¬ 
ance of a governmental or sovereign function as dis¬ 
tinguished from a private or corporate function. 88 
Priority under this doctrine exists independently 
of any statute, 89 but is limited to a piiority over 
general creditors and the priority does not obtain 
as against a specific lien on the property. 96 On the 
other hand there is authority to the effect that 
a tax which is not a lien is not preferred to the 
taxpayers general creditors. 91 Another doctrine 
which has been invoked to secure priority to taxes 
is that a court, having under its control property on 
which taxes are due, will, as the representative of 
the sovereign, direct them to be paid before all other 
claims except judicial costs. 92 

Where no preference or priority is given by con¬ 
stitutional or statutory provision, one view recog¬ 
nized in some cases is that a tax lien has no prefer¬ 
ence over other hens and encumbrances. 93 On the 
other hand, it has been held that the hen of a tax 


aotion to enjoin removal of building:, 
complaint did not state claims on 
which relief could be granted—City 
of Plankinton v. Kieffer, 17 N W 2d 
494. 70 S.D. 329. 

83. Mich—Caldwell v. Ward. 50 N 
W. 303, 88 Mich. 378 

61 C.J. p 948 note 5. 

84. NT—Prentice v Weston, 18 N 
E. 720, 111 N.T. 460. 

85. Utah—Anson v Ellison. 140 P 
2d 653, 104 Utah 576 

61 C.J. p 948 note 7. 

The vale of tax liens on real estate 
of owner is permitted only when leg¬ 
islature grants such power in express 
terms.—In re Ueck's Estate, 35 N E 
2d 624, 286 N.T. 1. 

88. Ga—Murray v. Bridges, 69 Ga. 
644. 

87. U.S.—Marshall v. People of 

State of New York, N.Y., 41 SCt. 
143, 254 U.S 880, 66 L.Ed. 315. 
NY—In re Rockaway Paint Centre, 
291 NY.S. 341, 249 App DJv. 66— 
Balsam v. Kue Products Corp., 53 
N.Y S 2d 860, 184 Misc. 207—In re 
General Assignment for Benefit of 
Creditors of Patls Shoe Co., 2 N.Y. 
S.2d 451. 165 Misc. 394, 397. 
Common-law right 
In absence of a clear statute spe¬ 
cifically denying state's right to pri¬ 
ority in the payment of taxes, that 
Tight exists with respect to all taxes 
by virtue of the common law.—In re 
Koehring’s Will, 284 N.W. 523, 230 
Wis. 633. 

Superior obligation 
The obligation to pay taxes is gen¬ 


erally superior to the obligation of 
private debts—Courtney v Byram, 
129 P 2d 721, 64 Cal App 2d 769 

88. N Y.—In re Rockaway Paint 
Centre, 291 N.Y S 341, 249 AppDiv 
66—In re General Assignment for 
Benefit of Creditors of Paris Shoe 
Co, 2 N.Y.S 2d 451, 165 Misc 394, 
397. 

89. U S —Marshall v. People of State 
of New York, NY, 41 SCt 143, 
254 US 380, 65 L Ed. 315 

90. U S —Marshall v People of State 
of New York, supra 

Priority over general liens 

Taxes due the state have priority 
over all other general liens and may 
be superseded only by a prior specific 
lien obtained by a creditor—Witas 
v. Carlson, 110 NTS 2d 659, 201 
Misc. 201 

91. Tex—State v Mauri tz-Wells 

Co., Civ.App., 170 S W 2d 625, af¬ 
firmed 175 S W 2d 238, 141 Tex 
624. 

Other property of taxpayer 

An ad valorem tax due against a 
particular piece of property is se¬ 
cured only by paramount lien on 
the property and if the property 
prove inadequate to satisfy such ad 
valorem tax, the state has no priority 
right to satisfy the deficit out of 
the tax debtor's other property in 
preference to such tax debtor’s gen¬ 
eral and unsecured creditors.—State 
y. Maurits-Wslls Co., supra. 

92. Colo. — McGuire v. Schwartz, 73 
P.2d 389, 101 Colo. 310. 
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Ill —Verst v Foreman-State Trust & 
Savings Bank, 270 lil.App. 484. 
WVa.—Ernst v West Virginia 

Smokeless Fuel & Power Co., 168 S 
E 376, 113 WVa. 282 
Priority of tax claims in receiver¬ 
ship proceedings see Receivers { 
284 

Lira status of tax 

When any property is sold by Ju¬ 
dicial sale in any form, all taxes on 
the property, regardless of whether 
or not they constitute liens, are en¬ 
titled to general priority in payment 
over all other claims, secured or un¬ 
secured.—In re Beardsley, D.C.Md, 
38 F.Supp. 799. 

93. Cal.—Smith v. Addiego, 129 P 
2d 953, 64 Cal.App.2d 230—Home 
Owners’ Loan Corp. v. Hansen, 102 
P.2d 417, 38 Cal.App.2d 748. 
Iowa.— Corpus Juris oited iu Linn 
County v. Steele, 273 N.W, 920, 923, 
223 Iowa 864, 110 A.L.R, 1492. 

Nev.—Magee v. Whitacre, 106 P.2d 
751, 60 Nev. 20?. 

Pa— Corpus Juris oited in Citizens 
Nat. Batik v. Nease, S5 Pa.Diet. A 
Co. 568, 570. 

R.L—Semonoff v Town of West War¬ 
wick, 81 A.2d 285. 

61 C.J. p 925 note 57. 

Tims tax Ueu attaches is one ques¬ 
tion and whether it can prevail over 
conflicting claims is an entirely dif¬ 
ferent question—U. S. ▼. Security- 
First Nat. Bank of Los Angeles, D.C. 
Cal., 80 F.Supp 113, appeal dismiss¬ 
ed, C.C.A., Security-First Nat. Bank 
of Los Angeles v. U. S., 113 F 2d 491. 
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imposed by the state for general governmental pur¬ 
poses is paramount to all other demands against the 
taxpayer, although the statute imposing the tax does 
not expressly declare such priority.* 4 Under this 
view, real estate taxes constitute ex proprio vigore 
a prior lien against the property on which they are 
assessed, not depending on any express declaration 
of the statute to that effect, in the absence of some 
legislative declaration to the contrary,* 6 and it has 
been said that it does not follow that, because the 
legislature has failed to declare expressly that a 
lien for taxes is superior to all other liens, such 
lien is subordinate; 96 but, on the contrary, the in¬ 
ference is that the legislature intended the lien to be 
superior to all liens, prior or subsequent, claimed 
by individuals. 97 It has been held that while gen¬ 
eral taxes constitute a superior lien because they are 
the foundation of the tax structure, other taxes are 


not entitled to priority unless the statute so pro¬ 
vides. 96 Under some constitutional provisions tax 
liens on real property cannot be made subordinate 
to other liens. 99 

Subject to such restrictions as may be imposed by 
the constitution, the legislature may declare a lien 
for taxes superior to other liens or claims, 1 of 
whatever kind, and however created, and whether 
attaching before or after the tax lien. 2 Whether or 
not the legislature has made the lien of taxes para¬ 
mount must depend on the construction of the par¬ 
ticular statute, 3 and the question of priority is one 
of legislative intent. 4 It has been held that the 
legislative intent to give a tax lien priority must 
clearly appear, 6 and that where the language of the 
statute is not positive and its intent is not plain, 
it cannot be held to create a lien for taxes superior 
to antecedent encumbrances. 6 On the other hand, 


94. U.S.—Ingraham v Hanson, 

Utah, 66 SCt 611, 297 US S78, 
80 L Ed 728—State v Salt Lake 
County, 86 P 2d 851, 96 Utah 464 
—Robinson v. Hanson, 282 P 782, 
76 Utah 30. 

95. Mo.—Corpus Juris cited la Lu¬ 
cas v Murphy, 156 S W 2d 686, 689, 
348 Mo 1078. 

61 C J p 925 note 58. 

96. U.S —Minnesota v. Central Trust 
Co. Minn, 94 F. 244, 36 C.CA 214, 
certiorari denied 19 SCt. 883, 174 
U.S. 803, 43 LEd 1188. 

Idaho —Continental & Commercial 
Trust & Savings Bank v. Werner, 

215 P. 458, 36 Idaho 601, error dis¬ 
missed and certiorari denied 44 S 
Ct. 452, 264 U S. 694, 68 L Ed. 867. 

97. U S —Minnesota v. Central Trust 
Co., Minn., 94 F. 244, 36 C.CA. 214, 
certiorari denied 19 SCt 883, 174 
U S 803, 43 L.Ed. 1188 

Idaho —Continental & Commercial 
Trust & Savings Bank v. Werner, 

216 P. 458, 36 Idaho 601, error dis¬ 
missed and certiorari denied 44 
S.Ct 452, 264 U S 594, 68 L Ed 857 

61 C.J. p 925 note 60. 

98. Ky.—Louisville Title Mortg Co 
v. Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion, 184 S.W.2d 963, 299 Ky. 224 

99. Idaho.—Kieldsen v. Barrett, 297 
P. 405, 60 Idaho 466, appeal dis¬ 
missed 52 S.Ct. 28, 284 U.S. 581, 
76 L.Ed. 503. 

61 C.J. p 926 note 61. 

1. Aria.—City of Phoenix v. Way- 
land. 167 P 2d 933, 64 Aria. 222. 

Ark.—Little Bed River Levee Dist. 
v. State, 52 S.W.2d 46, 185 Ark 
1170. 

Cal.—Smith v. Addiego, 129 P 2d 953, 
54 Cal.App.2d 230—Home Owners' 
Loan Corp. v. Hansen, 102 P.2d 417, 
36 Cal.App.2d 748. 


Fla.—Sugar Bowl Drainage Dist v 
Miller, 162 So. 707, 120 Fla 436 
Ky—Louisville Title Mortg Co v. 
Unemployment Compensation Com¬ 
mission, 184 S.W.2d 963, 299 Ky 
224. 

Mich.—In re Thomas, 53 NW2d 373, 
333 Mich. 551. 

Neb—Licking v Hays Lumber Co, 
19 N W 2d 148, 146 Neb 240—Cor- 
pus Juris cited In Polenz v City of 
Ravenna 18 NW.2d 510, 512, 145 
Neb. 845. 

Pa—Petition of Shisler, 45 PaDist 
& Co. 317, 58 Montg Co 218. 34 
MunL.R 21 

R.I —Semonoff v. Town of West 
Warwick, 81 A.2d 285 
Wash.—Home Owners* Loan Corp v 
Mitchell, 81 P.2d 268, 195 Wash 
302. 

Wyo — Corpus Juris cited in Board of 
Com'rs of Big Horn County v 
Bench Canal Drainage Dist., 108 P 
2d 590, 593, 56 Wyo. 260. 

61 C.J. P 926 notes 62, 63 
A taxing authority has inherent 
power to provide for the priority of 
a tax lien over mortgages and other 
liens,—Commodity Credit Corp. v. 
Oklahoma County, D.C Okl., 36 F 
Supp. 694. 

Contract or vested rights 

(1) Such declaration may not im¬ 
pair existing contracts or vested 
rights —Stelnfeld v. State, 294 P. 834, 
37 Ariz. 389—61 C.J. p 926 note 64. 

(2) Any vested rights, whether in¬ 
terest in fee simple or that of a 
mortgagee, vested remainderman, or 
lessee for term, must yield to sov¬ 
ereign taxing power when exercised 
to impose proper and lawful taxes — 
Riviera Club v. Belle Mead Develop¬ 
ment Corp., 194 So. 7S3, 141 Fla 
538. 

Order of priority 

The legislature has power to de¬ 
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termine order of priority of tax liens 
with respect to other liens and in¬ 
cumbrances —State v. Griggs Coun¬ 
ty, 10 N W 2d 245, 72 N D. 687. 
Change in priority 

When the rights of third persons 
are not affected, the state has the 
right at any time to change the pri¬ 
ority of a tax lien—State v. Martin, 
130 P.2d 48, 59 Ariz. 438. 

Xden on land for tax on personalty 
The legislature has the right and 
power to make real property assessed 
to a person liable for the taxes on his 
personalty and to make such taxes 
a lien on the realty prior and su¬ 
perior to any other lien or encum¬ 
brance.—Home Owners’ Loan Corp. v 
City of Phoenix, 77 P.2d 818, 51 Ariz 
456. 

Franchise tax 

La.—State v. J Bodenger Realty Co , 
197 So. 741, 195 La. 1014 

2. Cal—Smith v. Addiego, 129 P.2d 
953, 54 Cal App 2d 230. 

Mich.—In re Thomas. 58 NW.2d 373, 
333 Mich. 651. 

Neb —Licking v Hays Lumber Co , 
19 N.W 2d 148, 146 Neb. 240. 

RI.—Semonoff v. Town of West 
Warwick, 81 A.2d 285. 

3. US—In re Wyley, C6.. D C.Ga., 
292 F. 900. 

61 C.J. p 926 note 68 

4. Iowa.—Reconstruction Finance 
Corp. v. Delhi, 296 N.W. 385, 229 
Iowa 1276. 

61 C.J. P 927 note 69. 

5. Wash.—Home Owners* Loan 
Corp v. Mitchell, 81 P.2d 268, 195 
Wash. 302. 

6. Ky—Louisville Title Mortg. Co 
v Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion, 184 S.W.2d 963, 299 Ky. 224. 

61 C.J. p 927 note 70. 
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although a mere declaration that taxes shall be a 
lien does not of itself show an intention that it shall 
occupy the paramount position, 7 the superiority of 
the tax lien need not be declared in express terms,® 
but it is sufficient if the purpose of the legislature 
to make the tax lien paramount to all prior rights is 
clearly manifested,® as where the statute provides 
that taxes shall remain a lien until they are paid in 
full. 1 ® 


Many statutes, expressly or by necessary implica¬ 
tion, make tax liens paramount liens on the prop¬ 
erty of the taxpayer, 11 at least in the case of gen¬ 
eral taxes 12 and taxes on real property. 13 Where 
so provided by statute, liens for special taxes or 
assessments are entitled to priority over other 
liens or encumbrances. 14 Under some statutes and 
constitutional provisions, the priority of tax liens 
is subject to an exception in favor of liens held by 
the state, 16 or in favor of specified liens, such as a 


7. N.J.—Morrow v. Dows, 28 N J.Eq 
459. 

8. Cal—Home Owners' Loan Corp. 
v Hansen, 102 P.2d 417, 38 Cal App. 
2d 748. 

Words “tort lion*' or “paramount 
lion" need not be used in order to 
establish priority.—Linn County v. 
Steele, 273 N.W. 920, 223 Iowa 864, 
110 A L.R. 1492 

9. Cal.—Home Owners* Loan Corp 
v Hansen, 102 P.2d 417, 38 Cal App 
2d 748 

61 C J. p 927 note 72. 

10. US —In re Century Steel Co, 
C.C.A.N Y , 17 F.2d 78. 

61 C.J. p 927 note 73. 

11. Ala.—Gunter v. Smith, 60 So 2d 
611, 267 Ala. 640. 

Flo.—Hillsborough Inv Co v. City 
of Tampa, 5 So 2d 256, 149 Fla 7 
—Bice v. Haines City, 196 So. 919, 
142 Flo. 371—Gibson v Central 
Farmers' Trust Co., 156 So. 714, 
116 Flo. 295. 

Ga—City of Leesburg v. Forrester, 1 
S.E.2d 684, 69 Ga.App 503—Carroll 
v Richards, 178 S.E. 178, 50 Ga 
App. 272 

Idaho.—Smith v. City of Nampa, 68 
P.2d 344, 67 Idaho 736—Metropoli¬ 
tan Life Ins Co. v. Twin Falls 
County, 50 P 2d 7, 56 Idaho 93 
Ill—Jader v. Costello, 89 NE 2d 814, 
406 Ill. 181—People v. Rockford 
Silver Plate Co., 58 N.E 2d 599, 
388 Ill. 534—French v. Toman, 31 
NE.2d 801, 375 Ill. 389—City of 
Chicago v. Collin, 134 N.E. 751, 302 
Ill. 270—Verst v. Foreman-State 
Trust & Savings Bank, 270 Ill.App 
484. 

N.J.—NJestat v. Equitable Sec. Co., 
48 A 2d 907, 138 N.J.Eq. 480. 

N.Y.—Smith v. Meader Pen Corp., 
8 N.Y.S.2d 39, 255 App.Div. 397, af¬ 
firmed 20 N.E 2d 13, 280 N.Y. 554 
Ohio—Beach v. Thrift Inv. Co., 5 
Ohio Supp. 102. 

Okl.—Board of Com*rs of Garfield 
County v. Phillips University, 142 
F.2d 606, 193 Okl. 222. 

Pa.—-Berks County Trust Co. v. 
Wymbs, 53 Pa.Dlst. & Co. 115, 46 
Lack.Jur. 77—Blue Ball Nat. Bank 
v. Diller, Com.Pl., 49 Lanc.Rev» 303, 
59 York Leg.Ree. 1. 


Tenn —State v Rowan, 106 S.W 2d 
861, 171 Tenn. 612. 

61 C.J. p 926 note 65. 

▲11 taxes imposed pursuant to con¬ 
stitution and laws of the states are 
first liens against property assessed 
and continue until paid —Bice v 
Haines City, 195 So. 919, 142 Fla 
371. 

Statute applies to all property of 
taxpayer subject to taxation—Ar¬ 
mour Fertilizer Works v. Durrence, 
168 SE. 572, 176 Ga. 619—Cason v. 
Aldred, 165 S.E. 221, 175 Ga. 256. 

The entire estate in property and 

all of the parts thereof and all in¬ 
terests connected therewith are sub¬ 
ject to the state’s lien for taxes as¬ 
sessed against the property, regard¬ 
less of priorities In time—Beach v. 
Thrift Inv. Co., 5 Ohio Supp. 102 

Taxes on personalty constitute first 
lien, superior to mortgage or credi¬ 
tors’ lien 

US—Little v. Peyton, D.C.La, 64 
F 2d 678. 

La.—Morelock v. Morgan & Bird 
Gravel Co, 141 So 368, 174 La. 658 

▲ tax levied against a speciflo chat¬ 
tel is a paramount lien thereon, and 
follows the chattel wherever it may 
be —Chambers v. Higgins, 193 S E 
531, 109 Va 345. 

Increase in tax delinquency 

A lien for taxes in a fixed amount 
at a definite period of time which is 
superior to all other liens continues 
to be the superior lien in an increas¬ 
ed amount with each addition to the 
tax delinquency, and to the extent 
that the lien for taxes increases, the 
interest of the owner, lienors, and 
incumbrancers Is diminished.—Beach 
v. Thrift Inv. C#., 5 Ohio Supp 102. 

Subsequent tax statute 

Statutes establishing priority of 
“liens for taxes" were held to include 
taxes, provided by subsequent stat¬ 
ute for support of state and coun¬ 
ties, which were not ad valorem or 
based on property.—Atlanta Trust 
Co. v. Atlanta Realty Corporation, 
170 S.E. 791, 177 Ga. 581. 

12. N.Y.—Rupersam Realty Corp. v 
Larpeg Realty Corp., $ N.Y.fl.2d 
840, 253 App.Div. 695. 
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Wash —City of Walla Walla v. State. 
85 P.2d 676, 197 Wash. 357, 119 A. 
L.R. 1327. 

61 C.J p 926 note 65. 

13. US—U. S. v. Reese, C C.A.U1, 
131 F 2d 466—Board of Com’rs of 
Sweetwater County, Wyo, v. Ber¬ 
nards, C.CAWyo, 74 F.2d 809, 
certiorari denied 65 S Ct. 645, 295 
US 731, 79 LEd 1680—Citv of 
Winston-Salem v. Powell Paving 
Co. of North Carolina, D.C.N C, 7 
F Supp 424. 

Fla.—Horn v. City of Miami Beach, 
194 So. 620, 142 Fla. 178—Cler- 
mont-Minneola Country Club v 
Coupland, 143 So. 133, 106 Fla. Ill, 

84 A.LR. 1354. 

Ill—Jader v Costello, 89 NE2d 814, 
405 Ill. 181—Central Trust Co. v 
Calumet Co, 260 Ill App. 410 
Iowa.—Linn County v. Steele, 273 
NW 920, 223 Iowa 864, 110 A.L R 
1492. 

NY.—Gillespie v. Board of Sup'rs of 
Broome County, 86 N.Y S 2d 853, 
178 Misc. 890. 

N C —Guilford County v. Estates Ad¬ 
ministration, 197 S.E. 635. 218 N.C 
763. 

Ohio —Pasternak v. Jontzen, App, 
105 N.E.2d 64. 

Okl.—Board of Com’rs of Garfield 
County v. Phillips University, 142 
P 2d 606, 193 Okl. 222. 

Wash—City of Walla Walla v. State. 

85 P.2d 676, 197 Wash 357, 119 
A.LR. 1327. 

61 C.J. p 926 note 65. 

14. Ga—Paulk v. City of Ocilln, 2 
S.E 2d 642, 188 Ga. 69. 

15. Ariz.—City of Phoenix v. Way- 
land. 167 P.2d 933, 64 Ariz. 222— 
Shumway v. State, 163 P.2d 274, 
63 Ariz. 400—Hallenbeck v. Yuma 
County, 145 P.2d 837, 61 Ariz. 160- 
Town of Holbrook v. Koury, 73 P 
2d 698, 50 Ariz. 526. 

N D.—Conlm v. Metzger, 44 N.W 2d 
617, 77 ND. 620—State v. Divide 
County, 283 N.W. 184, 68 N.D. 708 
The purpose of statute providing 
that tax liens shall be superior to 
all other liens except liens or in¬ 
cumbrances held by state was to pro¬ 
tect the state on its mortgage loans. 
—Shumway v. State, 163 P.2d 274, 
63 Arls. 400—State ex rel. Conway v 
Versluis, 120 P.2d 410, 58 Ariz. 868. 
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lien for wages. 16 A statute giving a Hen priority 
will ordinarily be construed as impliedly excepting 
tax liens. 17 

Retrospective operation . ' Statutes making tax 
liens paramount, m the absence of apt words ex¬ 
pressing such intention, will not be construed ret¬ 
rospectively. 18 

Duration of priority limited. Under some statutes 
the priority of a tax lien may be limited to a cer¬ 
tain period. 19 

§ 600. -As Against Realty Mortgages or 

Similar Liens 

Where so provided by statute, a tax lien Is superior 
to the lien of an antecedent mortgage. 


Reflecting the conflict, discussed supra § 599, as 
to whether a tax lien is entitled to priority in the 
absence of a statute to that effect, it has been held 
that, unless given by statute, a tax lien has no pref¬ 
erence over a mortgage, 20 whereas, pursuant to the 
other view, it has beeaheld that, although no statute 
makes the tax lien a superior lien, it is paramount 
to an antecedent mortgage or trust deed 21 or to a 
vendor’s lien which accrued before the tax was 
assessed 22 In the absence of constitutional pro¬ 
hibition, the legislature may declare a lien for taxes 
superior to that of an antecedent mortgage or 
similar encumbrance. 28 Certain statutes, expressly 
or impliedly, make a lien for taxes a lien on the 
realty of a taxpayer paramount to an antecedent 
mortgage or similar encumbrance, 24 the lien of the 


16. N Y.—Schenck v. Consumers’ 
Coal Co, 14 N.T.S. 843, 36 Abb N 
Cas 357 

61 C J p 926 note 67 

17. Ark.—Little Red River Levee 
Dist v State, 62 S W 2d 46. 185 
Ark 1170. 

La —State v. J Bodenger Realty Co , 
197 So 741, 165 La. 1014—Morclock 
v. Morgan & Bird Gravel Co., 141 
So 368, 174 La. 668. 

18. Ariz —Corpus Juris quoted in 

Maricopa County v. Equitable Life 
Assur Soc, 28 P.2d 821, 823. 42 
Ariz. 669. 

Ky.—Louisville Title Mortg. Co v 
Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 
184 S W.2d 963, 299 Ky. 224 
Wash.—Corpus Juris quoted in In re 
Cascade Fixture Co., Ill P.2d 991, 
994, 8 Wash 2d 263. 

61 C.J. p 927 note 74. 

19. Conn—Newton v Schott, 87 A 
271, 87 Conn 142. 

61 C J. p 927 note 75 

80. Cal.—Home Owners’ Loan Corp 
v Hansen, 102 P 2d 417, 38 Cal. 
App 2d 748 

61 CJ. p 928 note 78—41 CJ p 623 
note 78. 

arranohise, severance, and power taxes 

Under statute relating to collec¬ 
tion of taxes, the lien and privilege 
for severance taxes, franchise taxes, 
and power taxes are subordinate to 
prior recorded mortgages held by 
third persons—Oil Well Supply Co 
v. Red Iron Drilling Co„ 26 So 2d 
726, 210 La. 222. 

81. Mo.—Morey Engineering & Con¬ 
struction Co. v. St. Louis Artificial 
Ice Rink Co, 146 S.W. 1142, 242 
Mo. 241, 40 L R.A.,N.S, 119, Ann 
Cas.l913C 1200. 

61 C.J. p 928 note 80. 

88. Va.—Thomas v. Jones, 27 S.E. 
818, 64 Va 756. 

83. U.S.—Commodity Credit Corp. v. 


Oklahoma County, D C Okl , 36 F 
Supp. 694 

Cal —Home Owners’ Loan Corp v 
Hansen, 102 P 2d 417, 38 Cal App 
2d 748 

Colo.— Corpus Juris cited in People v 
Letford, 79 P2d 274, 286, 102 Colo 
284 

Neb. —Licking v Hays Lumber Co , 
19 N W 2d 148, 146 Neb. 240 
61 C.J p 928 note 88—41 CJ p 523 
note 74. 

Mortgage executed before statute en¬ 
acted 

The legislature has power to de¬ 
clare by statute enacted after execu¬ 
tion of mortgage that a tax levied 
on the mortgaged land shall be a 
lien prior to the mortgage, but such 
intent must be clearly evidenced — 
Third Ave Bldg. & Loan Ass'n v 
Prothero, 1 A 2d 20, 124 N J Law 193 

84. U S —First Nat Bank of Chica¬ 
go v Central Coal & Coke Co., D 
C Wyo, 3 F Supp 433 
Cal —San Mateo County Bank v Du- 
pret, 12 P 2d 669, 124 Cal App. 395. 
Fla.—Clermont-Minneola Country 
Club v Coupland, 143 So 133, 106 
Fla 111, 84 ALR 1354. 

Ga.—Graves v. Walker, 186 SE 820, 
182 Ga. 644—Carroll v Richards, 
178 SE 178, 60 Ga App 272 
Ill—Tubbs v Dunlop, 59 N E 2d 614, 
325 Ill App 53. 

N.J —Byram Holding Co v. Bogren, 
63 A 2d 822, 2 N J Super. 331— 
Bloomfield Heights v. Holland As¬ 
sociates. 35 A.2d 622, 22 N.J Mlsc 
61. 

N.Y.—McCarthy v. Emma, 106 N.E.2d 
497, 864 N.Y. 153—Stevens v. 

Breen, 16 N.Y.S 2d 909, 258 App 
Div. 423, affirmed 27 N E.2d 987, 
283 N.Y. 196. 

S.C—Trustees of Wofford College v. 
Burnett, 89 8 B 2d 155, 209 S.C. 
92. 

Tex—Wood v. Soott, Civ.App., 48 
S W 2d 1024, error refused. 

Wash.— Corpus Juris cited la Home 
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Owners’ Loan Corp. v. Mitchell, 81 
P 2d 268, 269, 195 Wash 302 
61 CJ. p 928 note 84—41 C J. p 523 
note 75 

Special assessment held superior to 
prior mortgage 

Arlz.—Maricopa County v. City of 
Phoenix. 98 P.2d 469. 65 Ariz 62 
Ohio.—Collister v. Kovanda, 196 NE 
477. 51 Ohio App. 43. 

Mortgage held hy federal instru¬ 
mentality 

Under statute making a prior mort¬ 
gage lien on real estate subject to 
subsequent municipal taxation and 
under federal statutes making inter¬ 
est of Federal Housing Commissioner 
in real estate subject to state taxing 
laws, the fact that commissioner held 
a lien prior in point of time did not 
entitle him to priority of payment 
over a municipal tax, particularly 
where commissioner’s lien was a 
mortgage acquired by assignment 
and was originally held by a private 
corporation.—Byram Holding Co v 
Bogren, 63 A 2d 822, 2 N.J Super. 331 
State’s special Ileus for occupation 
tax and gross reoelpts tax, including 
statutory penalties for failure to 
pay such taxes, were superior to lien 
of prior outstanding duly recorded 
trust deed—Atlanta Trust Ce. v At¬ 
lanta Realty Corporation, 170 S E 
791, 177 Ga. 681. 

Sight to redeem from tax sale 

The provisions of the tax law, by 
which a purchaser at tax sale may 
limit a mortgagee’s otherwise unlim¬ 
ited time to redeem by giving notice 
and filing evidence thereof, have no 
application to priority of liens.— 
Gillespie v. Board of Sup’rs of 
Broome County, 36 N.Y.S.2d 858, 178 
Misc. 890. 

Widow’s support 

Where, after death of grantor in 
three security deeds, the equity of re¬ 
demption was set apart as year’s 
support to grantor’s widow and mi- 
| nor child, and liens for unpaid taxes 
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creditor on land conveyed as security for debt, 25 
a vendor’s lien, 26 the lien of a trust deed, 27 or the 
right of the mortgagee in the timber, herbage, or 
other vendible property of the estate. 22 Neither the 
foreclosure of the mortgage 29 nor proceedings to 
foreclose" affect the application of this rule. 

The paramount lien for taxes on realty, as affect¬ 
ing a mortgagee’s right, is limited under certain 
statutes to the tax on the mortgaged property and 
does not include taxes on other property of the 
mortgagor; 31 but under other statutes, it is other¬ 
wise. 32 Under certain statutory provisions making 
real property liable for a tax on personal prop¬ 
erty, and a tax on real property a superior lien, 
the general rule is that a tax levied on personal 
property is not a lien superior to a prior mortgage 
or like encumbrance on real property, 33 but it is 
superior to a subsequent mortgage. 34 However, 


where the statutes put all tax liens on the same 
plane, making no distinction between the lien which 
exists on land for the tax on personalty and the 
lien which exists for the tax on the land itself, mak¬ 
ing both paramount to other liens, 35 or where a 
statute provides that the tax on personal property 
shall be a lien on the owner’s real property not 
to be removed until the tax is paid or the property 
sold for the tax, 36 a personal property tax is a lien 
on the real estate of the person assessed superior 
to the lien of a prior mortgage; and, likewise, this 
is true where a statute expressly provides that the 
tax for personal property charged on real prop¬ 
erty shall have priority over any other lien. 37 The 
intention to give a tax on the personal property of 
a landowner a lien on his real estate, paramount 
to the encumbrance of a mortgage executed before 
the passage of such a law, should not be imputed 


assessed against such grantor had 
attached to property before setting 
apart of year’s support, and property 
was then sold at public sale under 
execution in favor of first security- 
deed holder who announced at time 
of sale that all liens against proper¬ 
ty would be settled from proceeds of 
sale, after payment of costs of sale, 
the year's support claim was entitled 
to full amount of equity of redemp¬ 
tion, and the tax claims were enti¬ 
tled to preference over security-deed 
holders only to extent that tax 
claims were in excess of portion of 
taxes that would have been paid 
from equity of redemption were it 
not for statute making year’s sup¬ 
port superior to taxes.—Minchew v. 
Juniata College, 4 S.E.2d 212, 188 Ga. 
517. 

25. Ga.—Minchew v. Juniata Col¬ 
lege, supra—Paulk v. City of Ocll- 
la, 2 S.E.2d 642, 188 Ga. 69—Bel- 
ser v. Puckett, 176 S.B. 666, 179 
Ga. 249. 

61 C.J. p 929 note 86. 

26. Ky.—Louisville Title Mortg. Co. 
v Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion, 184 S.W.2d 963, 299 Ky. 224. 

27. Cal -—San Mateo County Bank v. 
Dupret, 12 P.2d 669, 124 Cal.App. 
396. 

61 C.J. p 929 note 87. 

28. N.J.—Morrow v. Dows, 28 N.J. 
Eq. 459. 

22. Ga.—Bernstein Bros. v. Buckeye 
Cotton Oil Co., 141 S.B. 804, 166 
Ga, 680. 

61 C.J. p 930 note 5. 

10. Ohio.—State v. Godfrey, 20 Ohio 
Cir.Ct. 649, 10 Ohio Cir Dec. 816, 
320. 


i 31. Conn.—Meyer v. Burritt, 22 A 
501, 60 Conn. 117. 

61 C J. p 929 note 90 

32. Ga.—Decatur County Building & 
Loan Ass’n v. Thigpen, 160 S E 
387, 178 Ga. 863. 

61 C.J. p 929 note 91—41 C J. p 523 
note 78. 

33. U.S —Board of Com’rs of Sweet¬ 
water County, Wyo., v. Bernardin, 

C. C.A.Wyo., 74 F 2d 809, certiorari 
denied 55 S.Ct. 645, 295 US. 731. 
79 LEd. 1680—First Nat. Bank of 
Chicago v. Central Coal & Coke Co., 

D. C.Wyo., 3 F.Supp. 433. 

Ariz.—Maricopa County v. City of 
Phoenix, 98 P.2d 469, 65 Ariz. 62- 
Home Owners’ Loan Corp. v. City 
of Phoenix, 77 P 2d 818, 61 Ariz 466 
—Maricopa County v. Equitable 
Life Assur. Soc. of U. S., 28 P.2d 
821, 42 Ariz. 569. 

Fla.—City of Marianna v. Russ, 154 
So. 317, 114 Fla. 624. 

Ind—Voigt v. Ludlow Typograph 
Co., 12 N.E.2d 499, 213 Ind 329. 
N.D.—Home Owners' Loan Corp, v. 

Wright, 299 N.W. 860, 71 N.D. 235 
Wash.—Corpus Juris cited la Home 
Owners’ Loan Corp v. Mitchell, 81 
i P*2d 268, 269, 195 Wash. 302. 

61 C.J. p 929 note 94—41 C.J. p 623 
note 80. 

Production tax 

(1) Tax on gross product of all 
mines and mining claims was tax 
on "personalty,'’ and hence lien there¬ 
for on realty of mining company was 
subject to and inferior to lien of first 
mortgage.—Board of Com’rs of 
Sweetwater County, Wyo., v. Bemar- 
din, C.C.AWyo., 74 F.2d 809, certio¬ 
rari denied 66 S.Ct 645, 296 U.S. 731, 
79 L.Ed. 1680—First Nat Bank of 
ChicaJB v. Central Coal ft Coke Co., 
D.C.Wyo., 3 F.Supp. 433. 

(2) Lien for production tax assess¬ 
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ed against receiver of corporation for 
years in which receiver operated 
properties and produced coal with 
consent of court and trustees under 
first mortgage deed was superior 
to lien of trustees under first mort¬ 
gage—First Nat. Bank of Chicago 
v. Central Coal ft Coke Co., supra. 
Waiver of mortgage lieu 

Where mortgagor and mortgagee 
of personalty agreed that the person¬ 
alty should be sold, that lien of mort¬ 
gage should bo transferred to pro¬ 
ceeds of sale, and that third person 
who by mutual agreement was clerk 
of the sale should discharge the lien 
out of proceeds of sale, mortgagee by 
so agreeing did not waive mortga¬ 
gee’s rights under the mortgage, so 
as to make subsequent lien of county 
for taxes on the personalty a first 
lien—Regional Agr. Credit Corp. v 
Griggs County, 10 N.W.2d 861, 73 
ND. 1. 

34. Ariz.—Home Owners' Loan Corp 
v. City of Phoenix, 77 P.2d 818, 61 
Ariz. 466. 

Tims of recording 
A lien for personal property taxes 
which attached to realty after re¬ 
alty mortgage was recorded was In¬ 
ferior to the mortgage lien, but per¬ 
sonal property tax lien which attach¬ 
ed to realty before realty mortgage 
was recorded was superior to mort¬ 
gage lien.—Home Owners' Loan Corp. 
v. City of Phoenix, supra. 

35. Cal.—California Loan ft Trust 
Co. v. Weis, 60 P. 697, Il8 Cal. 489. 

61 C.J. p 929 note 96. 

38. Utah,—Union Cent. Life Ins. Co 
v. Black. 247 P. 486, 67 Utah 268, 
47 AL.R. 372. 

37. Or.—Getchell v. Walker, 278 P. 
98, 129 Or. 602. 

S.D.—Miller v. Anderson, 47 N.W. 
967, 1 S.D. 689, 11 L.R.A. 117. 
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to the lawmaker in the absence of unmistakable lan¬ 
guage to that effect 88 

Under certain statutory provisions, a tax is not a 
lien against a mortgagee of land who acquired his 
lien in good faith, 38 but in order to be such mort¬ 
gagee in good faith one must be a mortgagee with¬ 
out notice. 40 Under a similar statute, providing 
that the liability of land for certain arrears of taxes 
shall not affect purchasers for value without notice, 
an assignee of a mortgage, without notice of ar¬ 
rears of taxes at the execution of the mortgage or 
at its assignment, is within the statute 41 Under 
some statutes, taxes levied against a corporation are 
prior to an antecedent mortgage executed by the 
corporation, 42 but not to an antecedent mortgage 
given by the corporation’s predecessor in title 43 
This rule cannot be used as a tax avoidance device, 
and where the corporation conveys to a straw man, 


! who executes the mortgage and then reconveys the 
property to the corporation, a subsequent tax hen is 
prior to the mortgage lien 44 

Effect of invalid lien . Where the lien is a tax 
lien in name only it (Joes not come within the pur¬ 
view of a statute giving tax liens priority over 
mortgages. 45 However, a tax lien, paramount ex¬ 
cept for an irregularity, if validated by a statute, 
takes precedence of a mortgage. 46 

Lien of franchise tax . The lien of a franchise 
tax on real property may come ahead of an ante¬ 
cedent mortgage 47 or vendor’s lien, 48 even though 
the statute imposing the tax and making it a prior 
lien is enacted after the mortgage or vendor’s hen 
has attached. 49 

Mortgages held by state . The general rule, some¬ 
times embodied in statute, is that a tax lien is not 
paramount to a prior mortgage held by the state, 60 


38. Arlz —Maricopa County v. Equi¬ 
table Life Assur Soc. of U S, 
28 P 2d 821, 42 Ariz. 569 

61 C J p 929 note 99 
Invasion of contract rights 

Rule con trolling: priority of tax 
liens over other liens when onp con¬ 
tracts with respect to property be- 
< omes part of contract —Maricopa 
County v Equitable Life Assur Soc 
of U. S , supra. 

39. N J —Robinson v. Hulick. 51 A 
493, 67 NJ Law 496. 

40. N J.—Robinson v. Hulick, supra 

41. N.C.—Moore v. Sugg. 19 S E 
147, 114 NC 292. 

42. Pa.—Harper v. Consolidated 

Rubber Co, 131 A. 356, 284 Ta 
444—Commonwealth v. City Realty 
Co, 56 PaDist & Co. 166, 47 Lack 
Jur. 85—Commonwealth v Corner 
Realty Co, 41 Pa.DlsL & Co 236 

61 C.J. p 929 note 85 

43. Pa.—Davis v Seltzer, 169 A 761, 

318 Pa. 282—Commonwealth v 
City Realty Co, 56 PaDist & Co 
166, 47 Lack Jur 85—Common¬ 

wealth v. Corner Realty Co, 41 Pa. 
Dint. A Co. 236. 

44. Pa.—Commonwealth v City 
Realty Co.. 66 Pa.Dist. & Co. 166, 
47 Lack Jur. 85—Commonwealth v 
Corner Realty Co, 41 Pa,Dist & 
Co. 286. 

48. N.D—Davis v. McLean County, 
204 N.W. 469. 52 N D. 857. 

<1 C.J. p 980 note 7. 

48. Conn.—Whittlesey Co. v. Town 
of Windsor Locks, *97 A. 316, 90 
Conn. 812. 

61 C.J. p 980 note 8. 

47. La.—State v. J. Bodengrer Realty 
Co., 197 So. 741, 195 La. 1014. 

61 C.J. p 929 note 1. 

48. La.—State v. J. Bodengrer Real¬ 
ty Co., supra. 


Method of enforcement 

A vendor who intervened in pro¬ 
ceeding: by the state against a corpo¬ 
ration to obtain a judgment for fran¬ 
chise tax could not gain an addition¬ 
al advantage with respect to the rank 
of its preexisting lien by a proceed¬ 
ing in rem, since the rank of a lien 
is not dependent on the method of its 
enforcement —State v. J. Bodenger 
Realty Co , supra. 

49. La —Hibernia Mortgage Co. v. 
Greco, 186 So. 60, 191 La. 658. 

50. Iowa—Monona County v. Wa- 
ples, 286 NW 461. 226 Iowa 1281 

N D —State v Divide County, 283 N 
W 384, 68 ND 708 
Wyo —Corpus Juris quoted in Alamo 
Drainage Dist v. Board of Com'rs 
of Big Horn County, 148 P.2d 229, 
235. 60 Wyo 177. 

Gl O J. p 930 note 11. 

Rights of purchaser at tax sale with 
respect to state mortgage see infra 
S 907. 

General statute making 1 tax lien 
prior to mortgage does not apply as 
to mortgage held by state —State 
Land Board v Campbell, 13 P 2d 346, 
140 Or 196—41 C J p 623 note 75 [b] 

County tax lien held inferior to prior 
state mortgage 

ND—State v. Divide County, 283 
NW. 184, 68 N.D. 708, 

Or—State Land Board v. Schroetlin, 
88 P.2d 316, 161 Or. 146. 

la Arizona 

(1) Under & statute making a tax 
lien superior to all other liens and 
encumbrances on the property as¬ 
sessed, It was held that tax lien is 
superior to a prior mortgage held by 
the state, in the same manner as it 
would be to a mortgage held by a 
private individual—Stelnfeld v 
State, 294 P. 834, 37 Ariz. 389. 
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(2) Under statutory amendment 
providing that tax liens shall be su¬ 
perior to all other liens on the prop¬ 
erty except liens held by the state 
a mortgage held by the state is su¬ 
perior to a tax becoming a lien after 
the amendment went into effect — 
State v Martin, 130 P 2d 48, 59 Ariz 
438—State ex rel Conway v Ver- 
sluis, 120 P 2d 410. 58 Ariz 368 

(3) The statutory amendment wa^ 
not retrospective and did not change 
the time at which a tax lien attached 
and any rights accruing prior to the 
effective date of such amendment, 
would be governed by amended stat¬ 
ute providing that tax liens were su¬ 
perior to all other liens on the prop¬ 
erty, while all those accruing there¬ 
after would come under the new 
amendment.—State v Martin, supra 

(4) The statutory amendment man¬ 
ifested an intent to apply to tax 
liens for the year of the amend¬ 
ment’s enactment as well as to those 
for subsequent years, thus, where 
defendants had purchased tax certifi¬ 
cates against land mortgaged to state 
for tax periods including the last 
half of year of enactment of amend¬ 
ment, the certificates were taken 
subject to the amendment and the 
state was entitled to foreclose its 
mortgage lien as against defendants* 
tax liens —State v. Martin, supra. 
Mortgage held in trust for private 

persons 

A mortgage assigned to the chan¬ 
cellor to be held by him in his official 
capacity in trust for private benefi¬ 
ciaries was a lien prior to subsequent 
taxes until the enactment of the stat¬ 
ute making land mortgaged to a state 
officer in his official capacity subject 
to taxation.—Trustees for the Sup¬ 
port of Public Schools v Trenton, 30 
NJEq 667—61 C.J. p 930 notes 10 
[b], 18. 
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as, for example, a school-fund mortgage 51 or a 
mortgage held by the commissioners of the sinking 
fund of the state. 62 The legislature may determine 
the relative priorities of state mortgages and tax 
liens, 63 and under some statutes, state mortgages 
and tax liens are equal and have no priority over 
each other, 64 or their relative priority is deter¬ 
mined in accordance with the time they attach, 56 
that attaching first having priority over the other. 56 
It has been held that the priority which a mort¬ 
gage held by the state enjoys over tax liens is lost 
when the mortgage is transferred to a private per¬ 
son. 67 A vendor’s lien retained by the state has 
been held inferior to a subsequent tax lien. 55 

§ 601. - As Against Chattel Mortgages 

Under statutes so providing, a tax lien is superior 
to the lien of an antecedent chattel mortgage. 

The legislature may declare a lien for taxes su¬ 
perior to an antecedent chattel mortgage, which may 


be done by statute in express terms or by necessary 
implication ; 69 and, under such a statute, a tax lien 
is prior to the lien of an antecedent or subsequent 
chattel mortgage 60 or trust deed. 61 It has been 
held that the tax lien is not paramount to such mort¬ 
gage for taxes on property other than that covered 
by the mortgage; 62 and, likewise, a statute, giving 
the lien of the personal property tax priority over 
any other lien against the personal property of the 
tax debtor, creates such preference merely to the 
extent of the taxes assessed against the particular 
property and property m the same class, assessed 
with it as one indivisible item in the assessment 
list; 63 but, under certain statutes, the tax lien for 
personal taxes is superior to a chattel mortgage of 
record before the tax was levied, not only for the 
tax assessed on the particular property mortgaged, 
but for all other personal taxes, including taxes 
levied on property of other classes of personalty 64 
Where a statute provides that taxes levied on per- 


51. Iowa.—Monona County v. Wa- 
ples. 286 N.W. 461, 226 Iowa 1281 

Wyo.—Corpus Juris quoted in Alamo 
Drainage Dist v. Board of Com’rs 
of Big Horn County, 148 P 2d 229, 
236, 60 Wyo 177. 

61 C.J. p 930 note 12 
School mortgage held paramount to 
tax lieu 

Iowa..—Monona County v Waples, 
286 N.W. 461. 226 Iowa 1281. 

52. N.J.—Rahway v State Sinking 
Fund Com’rs, 18 A. 56, 44 N.J Eq. 
296. 

53. N.D—State v. Divide County, 
283 N.W. 184, 68 N.D 708. 

State mortgage held superior, not 
equal, to tax lieu 

Okl —Goode v. Montgomery, 156 P. 
2d 228. 195 Okl. 63—State ex rel 
Commissioners of Land Office v. 
Passmore, 115 P.2d 120, 189 Okl 
282, 136 A.LR. 324, overruling 

State ex rel. Com’rs of Land Office 
y. Board of Com'rs of Nowata 
County, 25 P.2d 1074, 166 Okl. 78 
and Board of Woods County v. 
State, 257 P. 778, 125 Okl. 287, 63 
A.LR. 1128. 

54. S.D.—Kruse v. State, 88 N.W.2d 
925. 

Tax sals 

Lien of state tax and of mortgage 
held by state are equal, statute pro¬ 
viding that tax lien should be sec¬ 
ondary to lien of mortgage securing 
state fund is operative only when 
land has been sold for delinquent 
taxes to some person other than 
state, or Is operative only where 
there is a subsequent Issuance of 
tax sale certificate or tax deed to 
some one other than state which 
would operate to defeat mortgage 
lien of state!—State ex rel. Commis¬ 
sioners of Land Office v. Board of 


Com’rs of Nowata County, 25 P 2d 
I 1074, 166 Okl 78 

Where lien of special assessment 
is inferior to general tax lien, and 
general tax lien and mortgage held 
by state are equal, assessment is in¬ 
ferior to mortgage.—Kruse v. State, 
S.D , 38 NW 2d 925. 

55. ND—State v. Griggs County, 10 
| N.W 2d 245, 72 N.D 587. 

56. N.D —State v Divide County, 
283 NW. 184, 68 ND 708 

57. Arlz—Shumway v. State, 163 P 
2d 274, 63 Arlz. 400. 

Priority not assignable 

The priority over tax liens given 
by statute to liens and encumbrances 
held by the state is not assignable — 
Shumway v. State, supra. 

58. Tex—Childress County v State, 

92 S.W.2d 1011, 127 Tex. 343, con¬ 
formed to, Civ.App, 95 S.W 2d 

1031. 

59. N J.—Cranbury Tp v. Chamber¬ 
lin & Barclay, Inc, 139 A. 800, 
6 N.J.Misc. 39. 

61 C.J. p 930 notes 18, 20. 

60. Ga—Carroll v. Richards, 178 S. 
E 178, 50 Ga.App. 272. 

Mich —In re Ever Krisp Food Prod¬ 
ucts Co., 11 N.W 2d 852, 307 Mich 
182. 

Pa.—Ferbro Trading Corp. v. Jo-Mar 
Dress Corp., 78 Pa.Dist. & Co. 337, 
52 Lack Jur. 137. 

S D.—First Nat. Bank of Valentine, 
Neb., v. Peterson, 293 N.W. 630, 67 
S.D, 400. 

Va.—Chambers v. Higgins, 193 S.E. 
631, 169 Va. 345. 

Wash.—State ex rel. Peoples Nat. 
Bank of Wash, in Seattle v. King 
County, 216 P.2d 225, 36 Wash.Sd 
10 . 

61 C.J. p 930 note 18. 

1212 


61. Va,—Chambers v. Higgins, 193 
S E 531. 169 Va. 345. 

52. N C —American Agr Chemical 
Co v. Williamson, 132 S E. 146, 
191 NC. 484. 

61 C.J. p 931 note 21. 

63. ND.—Regional Agr Credit 
Corp. v. Griggs County, 10 N W 2d 
861, 73 ND. 1. 

Wash.—State ex rel. Peoples Nat 
Bank of Wash, in Seattle v. King 
County. 216 P.2d 226, 86 Wash 2d 
10 . 

61 C J. p 931 note 22. 

Mortgage lien held superior to tax 

lien for taxes on property in other 
class—Regional Agr. Credit Corp v 
Griggs County, 10 N.W 2d 861, 73 N 
D. 1. 

Classification 

Where statute required tax com¬ 
missioner to prescribe classification 
under which personalty should be 
listed for tax purposes, and commis¬ 
sioner pursuant thereto required 
tractors and separators to be listed 
as separate items under classification 
of farm and ranch equipment, com¬ 
missioner's action was a ’’classifica¬ 
tion” of such property as required a 
separate and specific assessment, and 
taxpayer's tractors and separators 
were so classified as to preclude 
county from claiming a superior lien 
thereon under the statute as on ’'all 
other farm machinery.”—Regional 
Agr. Credit C&rp. v. Griggs County, 
supra. 

64. S.D.—Minneapolis Threshing 

Mach. Co. v. Roberts County, 149 
N.W. 163, 84 S.D. 498, L.R.A.1915D 
886 . 

61 C J p 931 note 28. 
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sonalty shall be paramount or a lien until paid, the 
lien is superior to that of a prior 15 or subsequent 66 
encumbrancer only with respect to property to which 
the lien has attached. A tax lien has been held to 
be prior to the lien of an antecedent conditional 
sales contract; 67 but it has also been held that, 
while a tax lien is superior to the lien of an ante¬ 
cedent conditional sales contract, 68 it is subject to 
the lien of a subsequent conditional sales contract 69 
In the absence of statute otherwise providing, a tax 
lien is not prior to the lien of an antecedent recorded 
chattel mortgage. 76 A statute giving an antecedent 
chattel mortgage or other lien priority over a tax 
lien does not give an equitable owner of the property 
priority over a tax lien. 71 Under a statute giving 
a bill of sale securing advances for crops priority 
over antecedent judgments, mortgages, or bills of 
sale securing other debts, the bill of sale is not 
given priority over tax liens. 72 

Confusion of goods. The right of a mortgagee 
of personal property, otherwise not subject to the 
lien of taxes, is subject to such lien if he permits 


the property to be mingled with other property of 
like kind, subject to the lien, so as to be indistin¬ 
guishable. 73 

§ 602. -As Against Other Tax or Assess¬ 

ment Liens 

The priority of tax liens with respect to each other 
Is a matter for legislative determination. 

The priority of various tax liens with respect to 
each other is a matter for legislative determina¬ 
tion, 74 and the legislature may make the lien for a 
particular tax prior and paramount to all other tax 
liens. 75 However, unless the legislative intent is 
clear, the court will not by construction give the 
tax lien of one governmental authority priority over 
the tax lien of another governmental authority. 76 
Statutes altering the respective priorities of tax liens 
will be construed to operate prospectively only 77 
Under some statutes, state tax liens are prior to 
county and municipal tax liens. 76 Under other 
statutes, state, county, municipal and other tax liens 
are equal and have no priority over each other. 70 


65. Tex.—C asaidy Southwestern 
Commission Co v Duval Countj 
Com App , 3 S.W 2d 416 

61 C J p 931 note 24 

66. Colo—Lee v Stanard. 61 P 234, 
IB Colo App 101 

61 C J. p 931 note 26 

67. Iowa.—Linn County v. Steele 
273 NW 920, 223 Iowa 864, 110 A 
L.R. 1492 

68. Neb —Landis Mach Co. v. Oma¬ 
ha Merchants Transfer Co., 9 N.W 
2d 198, 142 Neb. 389. 

69. Neb —Landis Mach Co. v. Oma¬ 
ha Merchants Transfer Co., supra 

70. U St—Commodity Credit Corp. v 
Oklahoma County, D.C Okl, 36 F 
Supp 694. 

Okl —Algyre v. Seminole County, 10 
P 2d 677, 166 Okl. 261—First Na¬ 
tional Bank of Comanche v. Young, 
8 P.2d 1108, 165 Okl 282 

71. Or—Owens v Oregon Livestock 
Loan Co, 47 P 2d 963, 161 Or. 63 

72. Ga.—-Armour Fertilizer Works v. 
Durrence, 168 SB 572, 176 Ga. 
619. 

73. Wyo—Farm & Cattle Loan Co 
v. Faulkner, 242 P. 416, 34 Wyo 
199. 

61 C.J. p 987 note 27. 

74. U.S.—City of Winston-Salem v. 
Powell Paving Co. of North Caro¬ 
lina, D.C.N.C., 7 F Supp. 424. 

Mo—Spitcaufsky v. Hatten, 182 S. 
W.2d 86, 363 Mo. 94, ICO A.L R. 
990. 

76. Colo.—City and County of Den¬ 
ver v. Armstrong, 97 P.2d 448, 105 
Colo. 299. 


76. La.—Garnet’s Estate v. Lindner, 
106 So 22, 159 La. 658 

77. Mo.—Collector of Revenue of 

Jackson County v. Parcels of Land 
Encumbered with Delinquent Tax 
Liens, 205 S W 2d 568, 356 Mo 

1133—Spitcaufsky v. Hatten, 182 
SW.2d 86, 353 Mo. 94, 160 A.L R 
990. 

An existing tax lien is a “vested 

right,” and hence statute can be con¬ 
strued prospectively only as to any 
outstanding general tax liens priori¬ 
ties of which are affected by sections 
of statute changing priority rating 
of liens as previously established b> 
statutes and court decisions inter¬ 
preting such statutes.—Spitcaufsky 
v Hatten, supra. 

78. Tenn.—Whittle v. Holeman, 192 
S.W.2d 839, 183 Tenn 387 

Municipal tax lien, held inferior te 
state and county tax liens 

US—U. S. v. Woodslde, DCSC., 34 
F Supp 281, reversed on other 
grounds, C C A, IT S v. City of 
Greenville, 118 F.2d 963 
Ala—City of Opp v Brogden, 181 So. 
752, 236 Ala 180 

Tenn—Mayor and Aldermen of Dy- 
ersburg v. Anderson, 51 S.W.2d 495, 
164 Tenn 496 

State tax lien held prior te munici¬ 
pal tax lien 

N.Y.—Nassau County v. Lincer, 3 N. 
Y.S 2d 327, 165 Mlsc. 999, affirmed 
4 N.Y.S.2d 77, 254 App.Div. 746, 
760, affirmed 20 N.E.2d 1018, 280 
N.Y. 662. 

Pa—Commonwealth v. Philadelphia 
Pure Rye Whiskey Distilling Co., 
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38 Pa.Dist. & Co 245, 32 Mun.L.R 
24. 

01 C J p 931 note 38. 

79. Ariz.—City of Phoenix v Way- 
land, 167 P.2d 933, 64 Ariz. 222 
Fla —Smith v. City of Arcadia, 2 
So 2d 725. 147 Fla. 375, 136 A.L R. 
1458—Horn v. City of Miami Beach. 
194 So. 620, 142 Fla. 178—State Ad¬ 
justment Co v. Winslow, 167 So 
607, 117 Fla. 290—City of Tampa 
v Suarez, 155 So. 804, 115 Fla. 1— 
Tax Securities Corporation v Se¬ 
curity Inv Corporation, 165 So 
762, 115 Fla. 636—Allison Realty 
Co. v. Graves Inv Co, 155 So 745, 
115 Fla, 48. followed in Moore v 
Allen, 155 So 752, 115 Fla 187— 
Poekel v. Dowling, 146 So 662, 108 
Fla. 682—City of Sanford v. Dial, 
142 So 233, 104 Fla. 1 
Mo —State ex rel. McGhee v. Bau¬ 
mann, 160 S W 2d 697, 349 Mo. 232 
Tex —Lubbock Independent School 
Dist. v. Owens, Civ.App, 217 S.W. 
2d 186, error refused. 

61 C.J. p 931 note 37. 

The lien of the several taxing bod¬ 
ies on real estate Is equal.—People v. 
Anderson, 43 NE.2d 997, 380 Ill. 168. 

Tax liens of all tax districts held 
equal 

N.Y.—Max M. Oppenheim Realty Co. 
v. City of Niagara Falls, 32 N.Y.S. 
2d 57. 177 Misc. 844. 

Taxes oolleoted at same time 

The liens for taxes of several tax¬ 
ing units are on a parity where the 
taxes are all collected together at one 
time.—City of Phoenix v, Wayland, 
167 P.2d 933, 64 Aria. 223. 
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Special tax or assessment liens . In the absence 
of statutory provision to the -contrary, the lien of a 
general tax is superior to the lien of a special tax 
or assessment. 80 However, except where restricted 
by the constitution, 81 the legislature may determine 
the respective priority of liens for general and spe¬ 


cial taxes. 88 Under certain statutes a lien for a 
special assessment is subordinated to that for gen¬ 
eral taxes. 88 

The lien of a special tax or assessment may, by 
statute, be made paramount to liens for general 
taxes, 84 or may be placed on a parity with general 


City And county tax Ileus bold equal 

Ind—St. Clair v. Jones, 108 N.E. 258, 
58 IndApp. 280. 

N C.—Town of Saluda v. Polk Coun¬ 
ty, 176 S.E. 298, 207 N.C. 180. 

City and state tax Ileus held equal 
Idaho.—Bosworth v. Anderson, 280 
P. 227, 47 Idaho 697. 65 A.L.R. 1872. 
61 C.J. p 931 note 24. 

Tax levied under statute not giving 1 
priority 

Property taxes of city were held 
levied under authority of the city 
charter and not under authority of 
statute relating to taxation, and 
hence were not entitled to priority 
of Hen and were junior in lien to 
state and county taxes —City of 
Phcenix v. Wayland, 167 P.2d 933, 64 
Ariz. 222. 

80. Ala—Downing v. City of Rus¬ 
sellville. 3 So 2d 34, 241 Ala. 494— 
Griflln Lumber Co v Neill, 200 So 
415, 240 Ala. 673, 134 A L.R. 286. 
Cal —La Mesa, Lemon Grove & 
Spring Valley Irr. Dlst v. Horn- 
beck, 17 P 2d 143, 216 Cal 730, fol¬ 
lowed in Palo Verde Irr. Dlst. v. 
Jamison, 17 P 2d 147, 216 Cal. 740 
Fla—Rorick v Reconstruction Fi¬ 
nance Corp., 198 So. 494. 144 Fla. 
639—City of Tampa v. Barbee. 155 
So. 751, 115 Fla. 46—Allison Real¬ 
ty Co. v. Graves Inv. Co., 165 So 
745, 115 Fla. 48, followed In Moore 
v. Allen. 155 So. 752, 115 Fla. 187 
—Corpus Juris cited in City of 
Tampa v. Lee, 151 So. 816. 317, 112 
F7a. 668—City of Sanford v. Dial, 
142 So. 233. 104 Fla. 1. 

Mo —Dyer v. Harper, 77 S.W.2d 106, 
336 Mo. 52. 

Mont.—Cascade County v. Weaver, 
90 P.2d 164, 108 Mont. 1. 

N J.—North Bergen Tp., Hudson 
County v. Usher, 60 A.2d 809, 142 
N.J.Eq. 479. 

N.Y.—Corpus Juris cited in Nassau 
County v. Linear, 8 NY.S.2d 327, 
338, 165 Misc. 909, affirmed 4 NY. 
S.2d 77, 254 App.Div. 746, 760, af¬ 
firmed 20 N.E.2d 1018, 280 N.Y. 662. 
N C.—Town of Saluda v. Polk Coun¬ 
ty, 176 S.E. 298. 207 N.C. 180. 

Okl.—Lemen v. Board of Com’rs of 
Garfield County, 149 P.2d 258, 194 
Okl. 248—Nix v. Reynolds, 141 P. 
2d 86, 193 Okl. 15. 

S.D.— Corpus Juris cited in Warren 
▼. Blackman, 250 N.W. 681, 682, 
62 S.D. 26. 

Tenn.—Obion County, for Use and 
Benefit of North Fork Drainage 
Diet. No. 2, v. Maseengill, 161 S.W. 
2d 156, 177 Tenn. 477, 


Wyo.—Barlow v. Lonabaugh, 156 P. 
2d 289, 61 Wyo. 118—Board of 
Com’rs of Big Horn County v 
Bench Canal Drainage Diet., 108 P 
2d 690, 56 Wyo. 260. 

61 C.J. p 932 note 41—44 C.J. p 806 
note 65. 

81, Idaho.—See Bosworth v. Ander¬ 
son, 280 P. 227, 47 Idaho 697, 65 A 
L.R. 1872. 

Uniformity of taxation 

Statute making lien of city for 
special assessments equal to lien of 
state, county, and municipality for 
ad valorem taxes was held invalid 
as in violation of constitutional re¬ 
quirement of uniformity of taxation. 
—State Adjustment Co v. Winslow, 
157 So. 607, 117 Fla. 200. 

82. Ariz.—Corpus Juris cited in 
Town of Holbrook v Koury, 73 P. 
2d 698, 699, 50 Ariz 526 

Colo —People v. City and County of 
Denver, 273 P. 883, 85 Colo 61. 
Ga.—Corpus Juris cited in Steele v. 
City of Waycross, 10 S E 2d 867, 
870, 190 Ga. 816. 

Ill.—People v. Taylorville Sanitary 
Dlst., 20 N.E.2d 576, 371 Ill. 280 
N M.—Waltom v City of Portales, 
81 P.2d 68, 42 N.M. 433 
Wyo.—Corpus Juris cited in Board of 
Com’rs of Big Horn County v. 
Bench Canal Drainage Dlst., 108 P. 
2d 590, 593, 56 Wyo. 260. 

Prohibition against diminishing stats 
or municipal obligations 

Constitutional provision that no 
obligation or liability held or owned 
by state or municipal corporation 
therein shall ever be exchanged, 
transferred, released or postponed, or 
diminished by legislature was with¬ 
out effect in determining question of 
relative superiority of lien for gen¬ 
eral taxes against lands within drain¬ 
age district and lien of state by rea¬ 
son of investment of permanent 
school funds in bonds Issued by dis¬ 
trict.—Alamo Drainage Dlst v. 
Board of Com'rs of Big Horn County, 
148 P.2d 229, 60 Wyo. 177. 

Authorization for investment of state 
funds 

Enactment of statute authorising 
state to Invest permanent school 
fund In drainage district bonds did 
not make lien for special assess¬ 
ments In drainage districts of equal 
dignity with lien for general taxes.— 
Board of Com’rs of Big Horn Coun¬ 
ty v. Bench Canal Drainage Dlst, 
108 P.2d 590, 06 Wyo. 260. 
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Payment of taxes on judicial sale 
Statute requiring officers who make 
sales of property under judicial proc¬ 
ess to pay taxes from proceeds of 
sale does not regulate priorities.— 
City of Lake Worth v. McLeod, 161 
So. 318, 112 Fla 843. 

83. U.S—City of Winston-Salem v 
Powell Paving Co of North Caro¬ 
lina, D C N.C., 7 F.Supp 424. 

Ariz.—Town of Holbrook v. Koury, 
73 P 2d 698, 69 Ariz 526 
Iowa—Means v City of Boone, 241 
N.W. 671, 214 Iowa 948 
Mo.—Buchanan v Cabiness, 221 S 
W 2d 849, 240 Mo App 829. 

Neb—Polenz v. City of Ravenna, 18 
N.W 2d 510, 145 Neb 846—Drain¬ 
age Dlst No. 1 of Lincoln County 
v. Kirkpatrick-Pettis Co., 300 NW 
582, 140 Neb G30 

Okl —Hutchman v. Tate, 175 P 2d 
980, 198 Okl. 85—Neft v Calk, 166 
P.2d 103. 196 Okl. 475—Reed v 
Jones, 166 P 2d 978, 196 Okl 4G1— 
Nix v Reynolds, 141 P.2d 86, 193 
Okl 15. 

Or—Pacific Coast Inv Co. v. Jones, 
63 P 2d 888, 165 Or. 244 
SD—Kruse v. State, 38 N W.2d 925 
Wyo—Board of Com'rs of Big Horn 
County v. Bench Canal Drainage 
Dist. 108 P.2d 690, 56 Wyo. 260 
61 C.J P 932 notes 44, 46, 46. 

Xiien of county and city taxes held 
prior to that of a special assessment. 
—Bosworth v. Anderson, 280 P. 227, 
47 Idaho 697, 65 A.L R 1372. 

The act giving assessments prooe- 
dence over all liens except taxes 
means that taxes are a prior lien 
over assessments.—First Bank & 
Trust Co. of South Bend v. Ralston, 
55 NE 2d 115, 222 Ind. 584. 

3ULsa of personal property tax on 
realty 

A paving lien was inferior to real 
property tax lien, but where it at¬ 
tached first, it was superior to the 
lien of personal property tax which 
was assessed against the realty.— 
Maricopa County v. City of Phcenix, 
98 P.2d 469, 55 Ariz. 62. 

84. Mont.—Cascade County v. Wea¬ 
ver, 90 P.2d 164. 198 Mont. 1. 

91 C.J. P 032 note 10. 

Coxfllctixg statutes 

Commonwealth tax liens made par¬ 
amount under statute must give way 
to municipal tax liens secured under 
subsequent statute making such liens 
paramount when liens are in con¬ 
flict.—In re Mt. Jessup Coal Co., D. 
C.Pa„ 7 F.Supp. 603. 
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tax liens 86 whether such assessment lien is prior or 
subsequent in point of time to a tax lien. 86 How¬ 
ever, unless the legislature clearly announces that 
other liens shall be superior or equal thereto the 
lien for general taxes is the superior lien; 87 and 
a statute which gives the liens of improvement 
districts preference over all hens that are acquired 
by virtue of contractual relations between individ¬ 
uals, persons, or private corporations, does not make 
such liens superior to the stated lien for taxes. 88 
The assessments of different political bodies have 
been held to be of equal dignity. 89 


Priority based on time of attachment. As a gen¬ 
eral rule, as between tax liens of equal standing, 
priority is awarded in accordance with the time of 
attachment, but the rule is the reverse of the rule 
in ordinary cases, that is, the last in time is the 
first in right. 90 This rule applies as to preference 
between several special tax liens or assessments of 
equal standing. 91 Under certain statutes, however, 
between equal tax liens, the earlier is the superior 
lien. 92 It has been held, sometimes by reason of 
statute, that as between tax liens of equal standing, 
there is no priority based on the time of attach¬ 
ment. 93 


85. Cal —Elbert, Limited, v. Nolan, 
197 P.2d 637, 32 Cal 2d 610—Mon- 
heit v. Cigna, 168 P.2d 965, 28 Cal. 
2d 19, 167 ALR 995—Neary v 
Peterson, 37 P 2d 82, 1 Cal 2d 703 
—La Mesa, Lemon Grove St Spring* 
Valley Irr. Dist. v. Horn beck, 17 
P.2d 143, 216 Cal. 730, followed in 
Palo Verde Irr Dist. v. Jamison, 17 
P 2d 147, 216 Cal 740—Campbell v. 
Woolner, 134 P 2d 822, 57 Cal App. 
2d 611—Oroville-Wyandotte Irr 
Dist v Ford, 118 P 2d 346, 47 Cal. 
App. 2d 531. 

Fla—State v. Everglades Drainage 
Dist. 20 So 2d 397, 155 Fla. 403— 
Baldwin Drainage Dist v. Mac- 
Clenny Turpentine Co, 18 So 2d 
792, 154 Fla. 525, certiorari denied 
65 S.Ct 554, 323 U.S 798, 89 L Ed. 
637—State ex rel Groves v. Caru- 
thers, 193 So. 849, 141 Fla. 736. 

Ga.—Paulk v. City of Ocilla, 2 S.E 
2d 642, 188 Ga. 69. 

Ill.—People v. Forest Park Methodist 
Church, 97 N E.2d 321, 408 Ill. 431 
—Village of Westchester v 

Holmes, 62 N E 2d 410, 390 Ill. 436 
—Village of Bell wood v. Hunter & 
Co.. 32 NE.2d 160, 376 Ill 627, cer¬ 
tiorari denied Hunter & Co. v. Vil¬ 
lage of Bellwood. 62 S Ct. 60. 314 
U.S. 629, 86 LEd. 505—People v 
Taylorville Sanitary Dist, 20 KE. 
2d 576, 371 Ill 280 

Iowa.—Corpus Juris oited in Ferga- 
son v. Aitken, 263 N.W. 850, 852, 
220 Iowa 1154. 

Kan —Board of Com’rs of Wyandotte 
County v. General Securities Corp., 
138 P.2d 479, 157 Kan. 64. 

N.M.—Waltom v. City of Portales, 81 
P.2d 68, 42 NM. 433. 

61 C.J. p 932 note 61—44 C.J. p 806 
note 66. 

Assessment Hens superior to all ex¬ 
cept tax liens 

City charter providing that cost of 
street improvement shall be secured 
by lien on assessed property superior 
to other liens, except city, county, 
and state taxes, does not make lien 
for street improvement inferior to 
tax liens.—Blythe v. Pratt, 41 P.2d 
•95, 171 Okl. A 


Implied repeal 

The statutes providing that lien 
for general taxes Is superior to all 
other liens and incumbrances, and 
that tax deed should vest title free 
and clear of all liens and incum¬ 
brances, did not impliedly repeal pri¬ 
or statute giving municipal assess¬ 
ment liens parity with general tax 
liens, but could be construed as ex¬ 
cepting liens declared by law to be 
on a parity with general tax liens — 
Walton v. City of Portales, 81 P.2d 
58, 42 N.M. 433. 

86. Minn.—In re Smith, 133 NW. 74, 
116 Minn. 44. 

61 C.J p 932 note 52. 

87. Fla.—City of Lake Worth v Mc¬ 
Leod, 151 So. 318, 112 Fla. 843- 
City of Miami v. Lee, 151 So 317, 
112 Fla. 441—City of Tampa v. 
Lee, 151 So 316, 112 Fla 668— 
Poekel v. Dowling, 146 So. 662, 
108 Fla. 582—City of Sanford v. 
Dial, 142 So. 233. 104 Fla. 1. 

N.Y —Corpus Juris oited in Nassau 
County v Lincer, 3 N.Y.S 2d 327, 
338, 165 Misc. 909. affirmed 20NR 
2d 1018, 280 N.Y. 662. 

61 C J p 933 note 53. 

Presumption 

Every presumption is against leg¬ 
islative intent to prefer lien of spe¬ 
cial assessments to general taxes — 
La Mesa, Lemon Grove & Spring 
Valley Irr Dist v Hornbeck, 17 P.2d 
143, 216 Cal 730, followed in Palo 
Verde Irr. Dist v. Jamison, 17 P.2d 
147, 216 Cal 740. 

Statute making Hens for city as¬ 
sessments and taxes equal 

Statutes making liens of city spe¬ 
cial assessments of equal dignity 
with liens of city taxes do not neces- i 
sarily make special assessment liens j 
of equal dighity with state and coun- j 
ty taxes.—City of Lake Worth v. Mc¬ 
Leod, 151 So. 318, 112 Fla* 843. 

88. Ark.—Board of Com'rs of Mc¬ 
Kinney Bayou Drainage Diet. v. 
Board of Directors of Garland 
Levee Diet, 28 S W.2d 721, 181 Ark. 
898. 

89. Cal—Bank of Hawaii v. Gibson, 
59 P.2d 559, 15 Cal.App 2d 407. 
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90. Mo—Stiers v. Vrooman, 115 S 
W 2d 84, 234 Mo.App 161. 

Neb.—Coffin v. Old Line Life Ins Co , 
295 N.W. 884. 138 Neb 857. 

N Y.—Max M Oppenheim Realty Co 
v City of Niagara Falls, 32 N.Y.S 
2d 57, 177 Misc 844—Nassau Coun¬ 
ty v. Lincer, 3 N.Y.S 2d 327, 165 
Misc 909, affirmed 4 NTS 2d 77 
254 App Div 746, 760, affirmed 20 
N.E 2d 1018. 280 NY. 662. 

Wis —Nicolet Securities Co v. Outa¬ 
gamie County. 269 NW. 621, 217 
Wis. 439—Pereles v. Meyer, 251 N 
W. 255, 213 Wis 232. 

61 C J. p 931 note 29. 

Bach year’s tax held prior to those of 
past years 

N.J.—City of Bayonne v. Kramer, 185 
A. 25, 116 N J Law 388, 409—Cit> 
of Bayonne v Kramer, 176 A. 107, 
13 N.J.Misc. 22, affirmed 185 A. 25. 
116 N J.Law 409 and 185 A. 26, 116 
N J Law 388. 

91. Mo—Buchanan v. Cabiness, 221 
S W 2d 849, 240 Mo.App. 829. 

61 C.J. p 931 note 31. 

92. Pa.—Quinn v. McCord, Com PI . 
20 Erie Co. 1. 

61 C.J. p 931 note 32. 

93. Fla.—Horn v City of Miami 
Beach, 194 So. 620, 142 Fla 178- 
Tax Securities Corporation v. Se¬ 
curity Inv. Corporation, 155 So. 752, 
115 Fla. 536—City of Tampa v 
Barbee. 155 So 751, 115 Fla. 46— 
Allison Realty Co v. Graves Im 
Co., 155 So. 745, 115 Fla. 48, fol¬ 
lowed in Moore v. Allen, 155 So 
752, 115 Fla. 187. 

61 C.J. p 931 note 36. 

Constitutional provision for raising 
revenue 

Constitutional provision that legis¬ 
lature shall provide for raising suffi¬ 
cient revenue to defray the expenses 
of the state for each fiscal year was 
a command to provide revenue and 
not an indication that priorities 
should exist among liens of taxes as¬ 
sessed in different years—Allison 
Realty Co. v. Graves Inv Co., 155 So 
745, 115 Fla. 48, followed in Moore 
v. Allen, 156 So. 753, 115 Fla. 187. 
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§ 603. -Ab Against Other Particular 

Claims or Encumbrances 

Tax liens have been held prior to a variety of liens 
and claims, including the claims of creditors, execution 
and garnishment liens, maritime liens, and homestead 
rights. 

A tax lien has been given preference over claims 
of creditors, 94 dower rights, as discussed m Dower 
§ 44, execution liens, 96 the lien of a third party sub¬ 
poena, 96 garnishment liens, 97 homestead rights of 
wife, 98 widow, 99 or widower, 1 judgment liens, as 
discussed in Judgments § 485, a lien for alimony, 2 
maritime liens, 8 the lien under a Carey Act con¬ 
tract, 4 the lien of a bank on dividends for a balance 
due it by the owner of the stock, 6 the lien of a 
landlord for rent, as discussed in Landlord and 
Tenant § 631, the rights of a receiver, 6 a claim based 
on the taxpayer’s statutory liability as a stock¬ 
holder, 7 and the lien of a tax sale certificate issued 
prior to the levy of such taxes. 8 A tax lien has been 
held superior to a claim based on adverse posses¬ 
sion. 9 On the other hand, a tax on personalty has 
been denied priority over an antecedent pledge. 19 

§ 604. - Priority Affected by Time of At¬ 

tachment of Liens 

In the absence of a constitutional or statutory provi¬ 


sion making tax liens paramount to all other liens, a tax 
lien ordinarily takes Its rank according to the time when 
It attaches. 

In the absence of constitutional of statutory pro¬ 
vision making a tax lien paramount to all prior liens 
and encumbrances, under the view, discussed supra 
§ 599, that such a provision is necessary to give the 
lien that effect, a tax lien is subject to the general 
rule that the first in time is first in right, taking its 
rank according to the time when it attaches, 11 and 
hence a tax lien is subordinate to liens and encum¬ 
brances where it did not attach until after their 
creation and attachment, 12 as where the tax lien 
did not attach thereafter until a certain date, 18 or 
until the tax lists were delivered to the county 
treasurer, 14 or until the warrant for the collection 
of taxes came into the collector’s hands, 16 as the 
case may be. Similarly, in the absence of a consti¬ 
tutional or statutory provision providing otherwise, 
existing liens and encumbrances are superior to a 
tax claim until it has been protected or become a 
lien by distraint or seizure of the taxpayer’s prop¬ 
erty, as required by the particular statute. 16 It has 
been held that although a mortgage is superior to 
prior taxes where its lien attaches first, it is inferior 
to the lien of taxes assessed against the mortgagor 
for subsequent years on the mortgaged property in 


Inverse m« of priority negatived by 
statute 

The inverse rule of priority among 
tax claimants is negatived by statute 
providing, in substance, that if pur¬ 
chasers of real estate sold for taxes 
or special assessments allow it to be 
forfeited to state or again sold be¬ 
fore expiration of second annual sale, 
thereafter such purchaser shall not 
be entitled to a deed until expira¬ 
tion of a similar term from date of 
second sale.—People v. Taylorville 
Sanitary Diet, 20 N.E.2d 576, 371 
Ill. 280. 

94. Md.—American Casualty Ins. 
Co’s Case, 34 A. 778, 82 Md. 535, 
38 L.R.A. 97. 

61 C.J. p 933 note 57. 

Attaching creditor 
The rule that an attaching creditor 
acquires only the rights which the 
debtor had in the attached property 
applies where the debtor holds title 
to the property subject to an out¬ 
standing lien for taxes. 

Neb.—Reynolds v. McMillan, 61 N.W. 
699, 43 Neb. 188. 

Pa.—Lumber Co. v. Spellman, 44 Pa. 
Co. 653. 

95. Pa.—Brown v. Pittstown Ice Co., 
36 Ba.Co. 237. 

98. N.T.—Ratner-Stanhope Corp. v. 
Rosen, 49 N.Y.S.2d 760. 

97. S.D.—Farmers' State Bank of 
Turton v. Van Houten, 219 N.W. 
206, 52 S.D. 528. 


98. Ill.—People v. Weber, 45 N.E 
723, 724, 164 Ill. 412. 

61 C.J. p 933 note 61. 

99. S.C—Shell v. Duncan, 10 SE 
330, 834. 31 S.C. 547, 5 LR.A. 821 

61 C.J. p 933 note 62. 

1. Tex.—Highland Park Independent 
School Dlst. v. Thomas, CivApp, 
139 S.W.2d 299. 

2. Ohio—McNealy v. Cochran, 17 N. 
E.2d 670, 69 Ohio App. 254. 

3. U.S.—Colonna’s Shipyard v 
Rowe, C.C.AVa., 14 F.2d 267. 

4. Idaho —Andrews v. North Side 
Canal Co., 12 P.2d 263, 52 Idaho 
117 

61 C.J. p 933 note 65. 

5. Md.—State v. May hew, 2 Gill 
487. 

61 C.J. p 933 note 66. 

6. N.Y.—rBalsam v. Kue Products 
Corp., 53 N.Y.S,2d 860, 184 Misc. 
207. 

Van lieu held superior to rights of 
persons securing receivership 

Ill.—Verst v. Foreman-State Trust & 
Savings Bank, 279 Ill.App. 484. 

N.Y.—Balsam v. Kue Products Corp., 
53 N.Y.S.2d 860, 184 Misc. 207. 

7. Ga.—Whitehurst v. Gormley, 172 
S.E. 78, 48 G&.APP. 121. 

8. Neb.—Medland v. Van Etten, 106 
N.W. 1022, 75 Neb. 79. 

61 C.J. p 934 note 68. 

9. Minn —Hackl&nder v. Parker, 283 | 

N.W. 406, 204 Minn. 260, 1 
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| 10. TJ.S —Commodity Credit Corp v 

I Oklahoma County, D.C.Okl., 86 F 
Supp. 694. 

11- U.S —Corpus Juris oited in 
United States r. City of Greenville, 
CCA SC, 118 F.2d 963, 966. 

Ariz.—Stonefleld v. State, 294 P. 834, 
37 Ariz. 389. 

Wyo.—Corpus Juris tooted in Alamo 
Drainage Dist v. Board of Coin’rs 
of Big Horn County, 148 P.2d 229, 
237, 60 Wyo. 177. 

Time when lien attaches see supra { 
592. 

12. N.C—Henderson Building & 
Loan Ass’n v Burwell, 174 S E 
125, 20C NC. 858. 

61 C.J. p 934 note 74. 

13. Mich—St. Johns Nat Bank v 
Bingham Tp., 71 N.W. 588, 113 
Mich. 203. 

61 C.J. p 934 note 75. 

14. Neb.—Woolsey v. Chamberlain 
Banking House, 97 NW. 241, 70 
Neb. 194, followed in Platte Valley 
Milling Co. v. Malmsten, 113 NW 
229, 79 Neb. 789, rehearing denied 
11$ N.W. 962, 79 Neb. 735 and 117 
NW. 885, 79 Neb. 741. 

61 C.J. p 934 note 76. 

15. Ill.—Cooper v. Corbin, 105 Ill 
224. 

61 C.J. p 934 note 77-78. 

16. N.C.—Alexander v. Farrow, 86 
S.E. 209. 151 N.C. 320, 

61 C.J. p 934 note 79. 
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the mortgagor's possession. 17 Where the treasurer 
acquires a lien on personal property from the time 
when the tax duplicate comes to his hands, his lien 
is superior to an execution subsequently issued and 
levied. 18 Likewise, a tax warrant, perfected by a 
levy, is a lien on personal property from the time 
of its delivery to the collector, prior to that of an 
execution, delivered to the sheriff afterward but 
levied on before the warrant, where there has been 
no sale under the execution. 19 

§ 60S. - Priority Affected by Notice or 

Registration 

Statutory provisions as to notice or registration may 
affect the priority of a tax lien. 

Statutory provisions which impose a duty on tax 
officials to give certain notices 20 or to file or register 
the tax claim 21 in order to give the tax lien priority 
over other liens, encumbrances, or claims, are gen¬ 
erally considered mandatory and must be complied 
with, although failure to comply therewith will not 
affect the lien as against the taxpayer himself or 
his general creditors. 22 Where, however, by stat¬ 
ute taxes are made paramount liens from the date 
of levy, a statutory requirement of registration of 
the tax and its nonpayment is merely directory and 
will not avail another lienor. 23 

Erroneous official tax record, relied on by a prior 
mortgagee, will prevent the tax lien from taking 
precedence over the lien of the mortgage. 24 


§§ 604-606 

§ 606. —— Equities Between Holders of 
Subordinate Liens 

Where property of an Insolvent Is subject to a tax 
lien, the burden of the tax lien is to be apportioned be¬ 
tween holders of liens on separate parts of the property. 

As between lienholders on distinct parcels of 
property belonging to an insolvent debtor, where 
such property is subject to a common tax lien, it 
has been held that each of the inferior liens is 
subject to the tax lien only for its proportion of 
the whole, according to the valuations at which the 
separate properties were assessed, 25 although one 
lien was in existence before that of the tax attached 
while another originated afterward, 26 or although 
one of the lien creditors purchases the property 
covered by his lien at a sheriff’s sale, 27 or although 
one of the lien creditors previously paid other taxes 
on the property. 28 However, apportionment has 
been denied a chattel mortgagee who accepted prop¬ 
erty in settlement of the mortgage debt where such 
property exceeded m value the amount of the debt 
by the amount of the tax. 29 

The rule of apportionment as between lienors on 
separate parts of the property subject to the tax 
lien is to be distinguished from the rule, discussed 
supra § 593, that as between transferees of the 
property the burden of the tax lien falls on the 
part of the property last transferred. 

Marshaling assets. While the marshaling of as¬ 
sets may be decreed in certain cases between in¬ 
dividuals and between governments and public cor¬ 
porations, a state, at the petition of an individual, 
will not be so hindered in obtaining its revenues. 30 


17. Neb —Woolsey v. Chamberlain 
Banking House, 97 NW 241. 70 
Neb 194, followed in Platte Valley 
Milling Co. v. Malmsten, 113 N.W 
229, 79 Neb 730, rehearing denied 
116 N.W 962, 79 Neb 735, and 117 
NW. 886, 79 Neb 741 

18. Ind.—McNiel v Farneman, 37 
Ind 203. 

19. NJ—Evans v Walsh. 41 NJ 
Law 281, 32 Am R 201. 

61 C.J. p 934 note 84 

20. Pa.—Brown v Pitts town Ice Co , 
36 Pa.Co 237 

61 C J. p 935 note 86. 

21. Pa.—William Wilson, etc, Sil¬ 
versmith Co/s Estate, 24 A. 636, 
160 Pa. 285—In re Goodwin Gas 


Stove, etc., Co , 3 Pa Dist 483, af¬ 
firmed 31 A 91, 166 Pa. 297. 

61 C.J. p 935 note 87. 

22. Pa—In re Goodwin Gas Stove, 
etc , Co , supra. 

23. Pa.—Commonwealth v. Central 
Realty Co, 12 A.2d 312, 338 Pa 
172 

61 C.J. p 935 note 90 

24. Ohio—Cleveland Trust Co v 
Boyle, 8 N E 2d 574, 55 Ohio App 
54 

61 C.J. p 935 note 91. 

25. Ga—Dodson Printers' Supply 
Co v. Upham, 175 S.E 920, 179 Ga 
353—Jackson v John Hancock Mut 
Life Ins. Co, 173 S.E. 143, 178 Ga 
438—Federal Land Bank of Colum¬ 


bia v Farmers* & Merchants' Bank, 
170 SE 504, 177 Ga 605—Griffin 
v Lane. 169 SE 306, 177 Ga 31. 
61 C J p 935 note 93. 

28. Ga —Brooks v. Matledge, 28 S E 
119. 100 Ga. 367. 

61 C J p 935 note 94. 

27. Ga.—Griffin v. Lane, 169 S.E 
306, 177 Ga 31 

61 C J p 935 note 95. 

28. Ga —Harry L. Winter, Inc. v. 
First Nat. Bank, 138 S.E. 794, 164 
Ga 364. 

29. Ga—Thompson v. Harris, 169 S. 
E 349, 177 Ga 53. 

3a U.S—In re Wenatchee Heights 
Orchard Co., D.C.Wash., 212 F. 787. 
61 C.J. p 936 note 98. 
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§ 607 TAXATION 

JX, PAYMENT, OK COMPROMISE, AND REFUNDING OR RECOVERY OF TAXES 

PAID 

A. PAYMENT OR TENDER 

§ 607. In General pay arises from no contractual relation between the 

Every person subject to taxation has the duty to pay. taxable and the state,** but is created by statute.** 
The liability or obligation Is statutory, and, in the ab- In the absence of a valid excuse for nonpayment, 
sence of a valid excuse, Is discharged by payment alone. p ayme nt alone discharges the obligation for taxes,** 

It is the duty of every person subject to taxation and until payment the state may proceed by all 


to pay his taxes.* 1 The liability 

31. U.S.—U. S. v. Chamberlin, Colo., 
31 S.Ct 155, 319 U.S. 260, 55 L.Ed. 
204. 

Ohio.—State ex rel. Stubbs v. Wal¬ 
lace, 42 N.E.2d 393, 140 Ohio St. 
166. 

Okl.—Stamper v. Schwarts, 129 P.2d 
587, 191 Okl. 808. 

Pa.—Orban v. Orasz, Com.Pl., 13 Som 
Leg.J. 412. 

Payment of municipal taxes see Mu¬ 
nicipal Corporations 88 2064-2067. 

Owner of land 

(1) In general. 

N.D.—Mayer v. Ranum, 30 N.W.2d 
608, 75 N.D. 548—Cota v. McDer¬ 
mott, 16 NW.2d 54, 73 N.D. 459, 
165 A.L.R. 1271. 

Okl.—Chapman v. Calhoun, 226 P.2d 
974, 204 Okl. 63. 

(2) Landowner is charged with 
knowledge that land is subject to 
assessment of tax which, to protect 
his title, must be paid to maintain 
orderly government by which alone 
his person and his property are made 
secure.—State v. Simmons, 64 S E 2d 
503, 135 W.Va, 196. 

(3) Owner of tax-delinquent real¬ 
ty who acquired it after delinquen¬ 
cies had occurred could be relieved 
from defaults only by paying the 
taxes in full, and was in no different 
position from the original owner.— 
Kobey v. Herron, 98 P2d 473, 105 
Colo. 331. 

Purchaser of realty assuming taxes 

Conn —State ex rel. Pettigrew v, 
Thompson, 63 A.2d 154, 135 Conn. 
228. 

Possessor of interest la property 
Ga—Townsend v. McIntosh, 54 S.E. 

2d 592. 205 Ga. 643. 

Effect of limitation on sale 
The statutory limitation on sale 
of realty for unpaid taxes does not 
abolish right of state to the taxes.— 
Linville v. Cheney, 137 P.2d 895, 60 
Aria 825. 

Officer's failure to do duty 
Fact that officer neglects or refus¬ 
es to do his duty each year by selling 
delinquent property does not relieve 
it from liability for payment of tax¬ 
es.—Christmas Copper Corp. v. Ken¬ 
nedy. 118 P.2d 1110, 58 Arix. 216. 
litigation as to previous taxations 
Payment of taxes is not depend- 


or obligation to I proper means to 

| ent on the result of litigation con¬ 
cerning valuations for previous tax¬ 
ations.—Buchanan v. City of Tampa 
184 So. 104, 134 Fla. 618. 

Effect of error in assessment 

An act of omission or commission 
in making assessments for ad valor¬ 
em taxation by the state does not de¬ 
feat the payment of duly authorized 
taxes; if errors in making assess¬ 
ments on the rolls are not corrected, 
that fact does not affect the duty 
to pay or the authority to collect the 
tax when it is duly authorized by 
law, although an error in making the 
assessment on the tax roll may ren¬ 
der the assessment defective as a 
muniment of title for purchasers of 
the property—City of Fort Myers v. 
Heitman, 5 So.2d 410, 149 Fla. 203. 

32. Pa.—Scranton v. O’Malley Mfg 
Co, 19 A. 2d 269, 841 Pa. 200- 
Speck v. Philips, 51 A 2d 399, 160 
Pa Super. 365. 

Origin and nature of taxing power in 
general see supra | 4. 

33. Fla—State ex rel Seaboard Air 
Line R. Co. v. Gay, 35 So.2d 403, 
160 Fla. 445. 

Ill.—People ex rel. Eitel v. Lindhei- 
mer, 21 N.E 2d 318, 371 Ill. 367, 124 
A.L.R. 1472, appeal dismissed Peo¬ 
ple of State of Illinois ex rel. Ei¬ 
tel v. Toman, 60 S.Ct 111, 308 U.S 
505, 84 L Ed. 432, rehearing denied 
60 SCt. 137, 308 U.S. 636, 84 L.Ed. 
529—People ex rel. Sears Roebuck 
& Co. v. Lindheimer. 21 N.E 2d 318, 
871 Ill. 867, 124 A.L.R. 1472, ap¬ 
peal dismissed People of State of 
Illinois ex rel. Sears Roebuck & 
Co. v. Toman, 60 S.CL 112, 308 U.S 
505, 84 LEd 432, rehearing denied 
60 S.Ct. 137, 308 U.S. 636, 84 L.Ed. 
529. 

Minn.—Teichert v. Chippewa County, 
31 N.W.2d 11, 225 Minn. 406 
Pa.—Speck v. Philips, 51 A.2d 399, 
160 Pa.Super. 865. 

Effect of subsequent events on lia¬ 
bility 

Events occurring after tax liability 
has been determined in accordance 
with statute may not, in absence of 
legislative authority, affect liability. 
—Holland Hitch Co. v. State, 28 N.W. 
2d 242, 318 Mich. 474. 

34. Kan.—Adams v. Snyder, 20 P. 
2d 827, 137 Kan. 865. 
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compel performance. 86 The fact 

Pa.—Day v. Ostergard, 21 A.2d 586, 
146 Pa Super. 27—In re Tax Sale 
of Pembleton, Com.Pl„ 87 Luz.Leg 
Reg. 91. 

61 C.J. p 948 note 8. 

Enforcement or discharge of liens 

(1) The primary purpose of ever\ 
law for the enforcement of tax liens 
is to obtain payment of the tax. 
when payment has been obtained, 
this purpose has been accomplished 
—Hiott v. Cochran, 48 S E 2d 803. 
213 S.C. 207. 

(2) Nothing short of payment 
could discharge inchoate Hen.—U. S 
v. 25.936 Acres of Land. More or 
Less in Edge water, Bergen County, 
D C.N.J., 57 F Supp 883, reversed 
on other grounds, C.C.A., 153 F.2d 
277 

(3) Lien discharged by claimant 
under adverse possession protected 
owner as against the state and oth¬ 
ers —Burbrldge v. Bradley Lumber 
Co., 216 S.W.2d 710, 214 Ark. 135 
Tax abatements 

Payment of taxes covered by tax 
abatements under unconstitutional 
exemption statute could not be de¬ 
feated on ground that constitution 
requires that operating deficits be 
annually wiped out by new levie** 
and that, therefore, whatever defi¬ 
cits the abatements caused had been 
made up—Trustees of Wofford Col¬ 
lege v. Burnett, 89 S.E.2d 156, 209 
S.C. 92. 

36. U.S.—U. S. v. Chamberlin, Colo, 
31 S.Ct. 155, 219 U.S. 250, 55 L 
Ed. 204. 

Ohio.—State ex rel. Stubbs v. Wal¬ 
lace, 42 N.E 2d 893, 140 Ohio St. 
166. 

Okl.—Stamper v. Schwartz, 129 P.2d 
587, 191 Okl. 308. 

61 C.J. p 948 note 3. 

Actions and proceedings for collec¬ 
tion see infra 81 685-715. 

Effect of failure to pay see infra I 
629. 

Sale of land for delinquent taxes see 
infra || 744-840. 

Power of legislature 
The making of provisions for the 
payment of taxes is preeminently 
within the power and authority of 
the legislature, and, unless it trans¬ 
gresses some provision in the funds- 
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that property of like character escapes taxation will 
not relieve a taxpayer from paying his tax, based on 
a proper assessment of his property; 86 and the 
fact the one of two possible persons liable for a tax 
may for some reason be exempt from taxation will 
not defeat the right of the taxing power to enforce 
payment by the other. 87 

It has been held that a taxpayer is presumed to 
know the law and has the right to investigate the 
legality of the taxes he is called on to pay, 38 and 
that a taxpayer, believing honestly and in good faith 
that a tax is illegal, may refuse payment, not being 
required to pay and then sue for recovery. 88 Ac¬ 
cording to other authority, however, the state, with 
respect to the payment of taxes, does not litigate as 
an individual, and does not allow its demands for 
taxes to be held up pending controversy with an 
individual. 40 Under this view a citizen contending 
that his assessment is excessive has no right, su¬ 
perior to the demand for payment, to withhold the 
entire tax until he can secure an adjudication of 


the amount due ; 41 and a taxpayer has no right to 
withhold payment of a tax assessed by the proper 
board until the amount of the tax has been judicially 
determined, where adequate means for such deter¬ 
mination are afforded to him, and only property 
rights are involved. 142 No rule or duty is imposed 
on a taxpayer, before paying a tax presented for 
payment by the collector, to examine the books or 
conduct of the tax officers and ascertain whether 
they have complied with the requirements of the 
law. 43 

§ 608. Notice or Demand 

Apart from statute, no notice or demand Is re¬ 
quired in order to fix the duty to pay taxes. Statutes 
requiring notice or demand have variously been held 
mandatory or merely directory. 

Every person is charged with notice and knowl¬ 
edge as to whether or not his taxes are paid, 44 and, 
unless the law expressly requires it, no notice or 
demand is required to fix the duty of the citizen 
to pay his taxes; 46 and it has been held that the 


mental law of the sovereignty for 
which it acta, the proposition that 
it acted without authority cannot 
be entertained.—Frederickson v Tax 
Payers Co-op Co, 126 SW.2d 1072, 
-77 Ky. 697. 

Evasion throng’ll matter of form 

Statutes were held to manifest leg¬ 
islative intent not to permit evasion 
and nonpayment of taxes because of 
matter of form in proceedings, not 
affecting merits—Patterson v. Gary 
Land Co., 188 NE 685, 101 Ind A*pp 
644. 

36. Cal —City of Los Angeles v. 
Western Union Oil Co. 118 P. 720, 
161 Cal 204—Hammond Lumber 
Co. v. Los Angeles County, 285 P 
896, 104 Cal App. 235 

Idaho—Washburn-Wilson Seed Co. v 
Jerome County, 138 P.2d 978, 65 
Idaho 1. 

37. Pa.—Appeal of Mesta Mach Co , 
32 A.2d 236, 347 Pa. 191, reversed 
on other grounds U S v. Allegheny 
County, Pa, 64 S.Ct. 908, 322 US. 
174, 88 LEd. 1209. 

Record owner or actual owner 
Pa.—Appeal of Mesta Mach Co., 32 
A.2d 236, 347 Pa 191, reversed on 
other grounds U. S v Allegheny 
County, Pa,, 64 S.Ct 908, 322 US. 
174, 88 L.Ed. 1209. 

38. La.—Central Savings Bank & 
Trust Co. v. City of Monroe, 194 
So. 767, 194 La. 743. 

39. Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. v. Commonwealth ex rel. 
Barkley for Use and Benefit of 
Scbtt County, Ky., 68 S.W»2d 774, 
2SS Ky, 94. 

Recovery of taxes paid see infra f§ 
664—661* 


40. Tenn.—Illinois Cent R. Co. v. 
Garner. 241 S.W 2d 926, appeal dis¬ 
missed 72 SCt 295, 342 U.S. 900. 96 
L Ed 674, rehearing denied 72 S 
Ct. 376, 342 U.S. 934, 96 L.Ed 696 
—American Can Co. v. McCanless, 

193 SW.2d 86, 183 Tenn. 491—East 
Tennessee Brewing Co v. Currier. 
150 S.W. 641, 126 Tenn. 635. 

41. Mass.—Old Colony R. Co. v. As¬ 
sessors of Boston, 35 N.E 2d 246, 
309 Mass. 439. 

42. Mass—Lincoln Hotel Co. v. As¬ 
sessors of Boston, 59 N E 2d 1, 317 
Mass 505. 

43. Conn—Bridgeport Hydraulic Co 
v. City of Bridgeport, 130 A. 164, 
103 Conn. 249 

44. N M —N. M Ranch Co. v. Gann, 
82 P 2d 632, 42 N M. 630. 

ND—Cota v. McDermott, 16 NW.2d 
54, 73 N.D. 459, 155 UR, 1271. 
Okl.—Ponder v. Ebey, 152 P.2d 268, 

194 Okl. 407. 

61 C.J. p 948 note 7. 

Notice of: 

Assessment see supra | 420 
Levy see supra } 359 
Time and place of payment see in¬ 
fra ( 617. 

Arrears; summary enforcement 

Every owner of land is chargea¬ 
ble with knowledge that unpaid taxes 
are in arrears, and of measures al¬ 
lowed by law for summary enforce¬ 
ment thereof.—City of Newark v. 
Yeskel, 69 A-2d 355, 6 N.J.Super. 434, 
affirmed 74 A2d 883, 6 N.J. 818. 

inquiry; information from 
officials 

(1) A taxpayer has the burden of 
making appropriate inquiry of the 
proper official to ascertain the extent 
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of the tax burden on his property, 
and on such inquiry it is the duty of 
such official to impart correct infor¬ 
mation—Bledsoe v. Francis, 173 P 
2d 918, 197 Okl 634—Ponder v Ebey, 
152 P.2d 268, 194 Okl 407—Headley 
v. Hall, 129 P 2d 1018, 191 Okl 352 

(2) If the taxpayer makes the in¬ 
quiry, receives a complete answer, 
and acts accordingly, he relieves him¬ 
self of the hazard of losing his prop¬ 
erty by tax sales as long as he re¬ 
mains in ignorance of another or 
greater burden which existed at the 
time of inquiry.—Ponder v Ebey, su¬ 
pra—Headley v. Hall, supra. 

(3) Under the statute relating to 
duty of county tax collector, the fur¬ 
nishing of tax data to persons and 
officials named therein is mandatory 
and requires no application to the 
tax collector—Nueces County v. Cor- 
rington, 162 S.W 2d 687, 139 Tex. 297 

A purchaser of a manufacturing 
mill has been held charged with no¬ 
tice that the taxes on the machinery 
therein are unpaidl —Moody-Sea- 
graves Co v. City of Galveston, Tex. 
Civ.App., 43 S.W.2d 967, error re¬ 
fused 

45. Iowa.—Jones v. Mills County, 
279 NW, 96, 224 Iowa 1376. 

La—Reed v. Stinson, App., 188 So 
509. 

Mont.—Sutter v. Scudder, 103 P.2d 
303, 110 Mont 890. 

N.Y.—City of Utica v. Prolte. 36 N.Y. 
S 2d 79, 178 Misc. 925. affirmed 41 
N.E.2d 174, 288 N.Y. 477. 

N.D —Cota v. McDermott, 16 N.W 
2d 54, 78 N.D. 459, 155 A.L.R. 1271 
Okl.—Chapman v. Calhoun, 226 P.2d 
974, 204 Okl. 63—Stamper v. 
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sheriffs failure to notify the landowner that taxes 
were due does not excuse delay in payment 46 
Where, however, the statute expressly requires a 
demand for payment of taxes or notice that they 
are due and payable, such requirement is generally 
held necessary to render the taxes delinquent, 47 al¬ 
though provisions of this nature have been held, by 
other authority, merely directory, and not manda¬ 
tory, 48 and not intended to change the policy of 
charging property owners with knowledge of the 
fact that their property is taxable every year. 49 
The owner of realty has been held chargeable with 
knowledge of every step in the tax procedure, 60 and 
of all proceedings for the collection of the tax. 61 

Under a statute requiring notice to the person 
assessed, no demand on any person other than the 
person assessed as owner is necessary, 52 service of 
demand on only one of heirs jointly assessed has 
been held sufficient. 63 Under such statute, notice 
must be given to the personal representative of a 


taxpayer dying after the assessment, since a notice 
mailed to the taxpayer after his death is a nullity. 64 

Sufficiency of notice or demand . A demand for 
payment of a tax need not be in any particular 
form, 66 but is sufficient if it plainly informs the 
taxpayer that the collector is present and officially 
desires payment of the tax. 66 

Excuse for failure to give notice . Failure to 
give the statutory notice is excused where there has 
been a demand and an absolute refusal to pay. 67 

§ 609. Person by Whom Payment Made in 
General 

The primary right or duty to pay taxes Is on the 
real owner of the property, but payment by others may 
be permissible, such as a person who would be injuri¬ 
ously affected by a sale. 

The primary right or duty to pay taxes is on the 
real owner of the property; 68 but payment may be 


Schwartz, 129 P 2d 587, 191 Okl. 
308. 

W.Va.—State v. Simmons, 64 S E 2d 
603, 136 W.Va 196. 

61 C J. p 948 note 8. 

Demand or notice aa condition pre¬ 
cedent to: 

Action for unpaid taxes see infra 
9 704. 

Distress proceedings see infra 9 
694. 

Enforcement of penalty for nonpay¬ 
ment see infra 9 1027. 

Levy of execution see infra 9 689. 
Sale of: 

Personal property see infra 9 
695 

Real property see infra 9 751. 

Receivers 

Under statute making it the duty 
of “every person” to pay taxes with¬ 
out demand, the phrase “every per¬ 
son” includes receivers.—Hood v. 
Bond, 77 P.2d 180, 188, 42 N.M. 295 
Constructive notice; tan suits 
Generally, tax suits are considered 
actions in rem so that all persons 
having an interest in property are 
deemed to have constructive notice 
of claim for taxes.—State v. Benner, 
187 S.W 2d 609, 182 Tenn. 896. 

46. N.C.—Hunt v. Cooper, 189 S.E. 
446, 194 N.C. 265, followed in Out¬ 
law v. Cooper, 139 S.B. 447, 194 
NC. 268 

Time for payment see infra 9 017. 

47. Minn.—St. Anthony Falls Water 
Power Co. v. Greely, 11 Minn. 821. 

61 C.J. p 949 note 12. 

Costs of invalid tan titles 

Taxpayers properly were not 
charged with costs of Invalid tax 
titles in demands for payment of tax¬ 
es. —City of Chicopee v. Manset Real¬ 
ty COrp„ 66 N.E.2d 864* 816 Mass. 
484. 


48 . Ind—Noland v. Busby, 28 Ind 
154 

Procedure held sufficient compli¬ 
ance with statute—Spokane County 
ex rel. Sullivan v. Glover, 97 P 2d 
628, 2 Wash 2d 162. 

49 . Wash—Spokane County ex rel 
Sullivan v. Glover, supra. 

Sffeot of failure to send notice 
Although a county treasurer 
should make every reasonable effort 
to notify the last known owners of 
property concerning amount of taxes 
due, he is not bound to act at his 
peril; nor is the county to be depriv¬ 
ed of its taxes, merely because such 
notice has not been sent—Spokane 
County ex rel. Sullivan v. Glover, 
supra. 

5a Wash—Spokane County ex rel. 
Sullivan v Glover, supra. 

51 . N.D—Cota v McDermott, 16 N 
W.2d 54, 73 ND. 469, 155 A.L.R. 
1271. 

52 . Mass —City of Boston v. Lynch, 
28 N.E.2d 466, 304 Mass. 272. 

53. Mass —Town of Franklin v. 
Metcalfe, 30 N.E.2d 262, 307 Mass. 
386. 

54 . Mass.—Bartlett v. Tufts, 134 N 
E. 630, 241 Mass. 96. 

Presentation of claim against estate 
for taxes and assessments see Ex¬ 
ecutors and Administrators 9 399. 

55. Mass.—Bartlett v. Tufts, supra. 
61 C.J. p 949 note 17. 

Hotioe to taxpayer’s employer 
Although the notice required to 
be given to a taxpayer’s employer 
in order to collect per capita taxes 
out of unpaid commissions or earn¬ 
ings per capita needs no particular 
form of words, the notice should be 
sufficiently dear and definite to ena¬ 
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ble the employer to examine and in¬ 
vestigate the claim and determine 
whether it is correct —Martin v 
Danko, 18 A.2d 324, 143 Pa Super 
106. 

58. Me—Miller v. Davis, 84 A. 265, 
88 Me 454 

57. Vt.—Brush v. Watson, 69 A. 141, 
81 Vt. 43 

61 C J p 949 note 19 

58. Ariz —Corpus Juris elted In 

Shumway v. Earley, 106 P 2d 194, 
197, 66 Ariz. 124. 

Fla—Goodwin v. Schmidt, 5 So 2d 
64, 149 Fla 85 

Kan.—Adams v Snyder, 20 P 2d 827, 
137 Kan 365 

Pa —North Philadelphia Trust Co 
v. Helnel Bros , 172 A 692, 315 Pa 
385—Philadelphia Mut. Building 
& Loan Ass'n v Bernard Samuel 
Building & Loan Ass’n, 176 A. 777, 
116 Pa Super 410—In re Patterson 
Bldg & Loan Ass’n, 34 Pa.Dist. & 
Co. 114. 

Tex —Stanolind Oil & Gas Co. v. 
State, CivApp., 199 S.W.2d 531, 
error refused 
61 C J. p 949 note 20. 

Ownership or possession of property 
and to whom taxable see supra 99 
92-106. 

Right to obtain release of lien 

(1) A landowner has the right to 
go to the proper authorities, pay the 
amount of taxes assessed, and obtain 
a release of the tax lien.—City of 
Norfolk v. Stephenson, 88 S.E 2d 570, 
185 Va. 805, 171 ALE. 1844. 

(2) Right of taxpayer to receipt 
see infra 9 626. 

Seller was held not entitled to re¬ 
imbursement from buyers for taxes 
he paid on stock of goods after sale 
thereof to buyers who did not remove 
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made by the owner through an agent , 59 by a person, 
other than the owner, who has been assessed for the 
tax , 60 by any one of several joint owners or per¬ 
sons having separate interests of estates in the 
premises , 61 by a purchaser having an inchoate title 
under a foreclosure or other judicial sale , 62 by a 
stockholder of the corporation against which the 
tax is assessed , 63 or by any person whose rights 
would be injuriously affected by a sale , 64 either be¬ 
cause of liens 65 or of valid subsisting interests 66 
which he holds, or because of contract relations 67 

Under a statute authorizing a holder of certificates 
of purchase issued at a tax sale to pay any taxes 
assessed subsequent to the date of sale, the right 
to pay subsequent taxes has been held permissive 
and not mandatory . 63 Where a land contract is 
involved in a suit in court, the tax thereon may be 
paid by any party to the suit needing the evidence it 
furnishes . 69 Payment of taxes by a trustee who 
holds the legal title for the owner of the land pre¬ 
vents a forfeiture of the owner’s title , 70 and pay¬ 
ment by either of two adverse claimants who claim 
title from the same person as a common source 
prevents forfeiture of the land in the name of the 
person under whom they claim . 71 The payment 
of delinquent taxes by a sheriff to the county in his 
settlement does not ordinarily destroy the lien for 
such taxes 72 


Where there are two assessments of the same 
land to different persons for the same year, the 
payment of taxes by one under his assessment dis¬ 
charges the lien for taxes, and no collection under 
the other assessment can be made, since the state is 
entitled to one payment only . 73 

Payment by purchaser at void tax sale . Where 
a tax deed is void, and the owner in whose name 
the land was sold fails to keep the land on the 
tax books in his own name so that his title is for¬ 
feited, under the law, after five years, payment of 
the taxes in the name of the tax purchaser will 
not inure to the benefit of the former owner so as 
to present such forfeiture . 74 

Payment by stranger . Payment of taxes by a 
stranger, a mere volunteer or intermeddler, will di¬ 
vest the lien and inure to the benefit of the owner 75 

§ 610. Rights of Claimants, Lienors, or Other 
Third Persons Paying Taxes 

In general, one who involuntarily pays taxes for 
which another Is liable may recover from the latter the 
amount paid, as where the payor's claim of title is de¬ 
feated or he pays to protect his interest In the property. 

Broadly speaking, a person who, not acting 
voluntarily, pays taxes for which another is legally 
or equitably bound is entitled to recover from such 
other the amount paid , 76 except for such payments 


goods from premises and agreed to 
dispose of It at their expense and 
share surplus profits with seller, ob¬ 
ligation being personal liability of 
seller—Levy v. M M Ullman & Co, 
147 So 57, 176 La 997. 

69. Fla—Goodwin v Schmidt, 5 So 
2d 64, 149 Fla 85 
61 C J. p 949 note 21 

60 . Fla—Goodwin v. Schmidt, su¬ 
pra 

61 . Ala—Williams v Oates, 102 So. 
712, 212 Ala 396 

61 C J p 949 note 22 
69 . U S —Montgomery v. Charles¬ 
ton, SC, 99 F. 826, 40 C.C A 108, 
48 LR.A. 603. 

61 C.J. p 949 note 23. 

63- Minn.—State v. Minneapolis Mil¬ 
lers' Assoc., 16 NW. 151, 30 Minn 
429. 

64. Fla.—Goodwin v. Schmidt, 6 So 
2d 64. 149 Fla 85. 

61 C.J. p 949 note 26. 

Fimoii rati tied to stop sale by pay¬ 
ment 

The class of persons who are en¬ 
titled to stop a tax sale by paying 
the taxes should be restricted so as 
to make It practically coextensive 
with the category of those who, from 
their Interest *in the land, or their 
fiduciary relation to the owner, are 
incapable of acquiring a valid title 


by purchasing at the sale, or at least 
with the class of persons privileged 
to rtdeem the property from the sale 
—Aragon v Empire Gold Mining & 
Milling Co, 142 P 2d 539, 47 N M 
299. 

65. Ala—Downing v City of Rus¬ 
sellville, 3 So 2d 34, 241 Ala 494 

Fla—Goodwin v. Schmidt, 5 So.2d 
64. 149 Fla. 85. 

Wash—Moore v Gillingham, 157 P 
2d 598, 22 Wash 2d G55—Burgert 
v. Caroline, 71 P 724, 31 Wash 62 

Owner of bonds issued for paving of 
streets 

Okl —Cook v. Parkinson, 131 P 2d 82, 
191 Okl. 629. 

Bights of owner and lienholder be¬ 
fore forfeiture 

The rights of an owner and lien¬ 
holder before forfeiture of land for 
taxes, with respect to payment of 
taxes for protection of their respec¬ 
ts e interests, are equal —Beach v. 
Thrift Inv. Co, 5 Ohio Supp. 102. 

66. Wash.—Moore v. Gillingham, 157 
P 2d 598, 22 Wash.2d 655—Burgert 
v. Caroline, 71 P. 724, 31 Wash. 62. 

67. Fla.—Goodwin v. Schmidt, 5 So. 
2d 64, 149 Fla. 85. 

68. Colo.—Bennett v. Shotwell, 194 
P 2d 335, 118 Colo. 206. 

69. Mich—Henning v. Levin, 242 
N.W. 905, 259 Mich. 250. 
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70. WVa.—Taylor v Taylor, 85 S E. 
652, 76 WVa. 469 

71. WVa—Chilton v White, 78 S. 
E 1048, 72 WVa 646. 

79. N C —U S. Fidelity & Guaranty 
Co v McGougan, 167 S E 387, 204 
NC 13. 

73. Cal — Corpus Juris quoted in 

Sheeter v Lifur, 249 P 2d 336, 341, 
113 Cal App 2d 729 
61 C J p 949 note 28 
Operation and effect of payment gen¬ 
erally see infra § 628 

74. W Va —State v Harman, 60 S. 
E. 828, 57 WVa. 447. 

75. Fla.—Goodwin v. Schmidt, 6 So. 
2d 64, 149 Fla. 85 

Utah.— Corpus Juris quoted in 

Franklin Bldg & Loan Co. v. Pep- 
pard, 93 P 2d 925, 928, 97 Utah 483. 
61 C.J. p 949 note 30 

76. Cal —Page v. Podol, 41 P.2d 167, 
4 Cal App.2d 229 —Brandtjen & 
Kluge v. Fincher, 111 P.2d 979, 
44 Cal.App 2d Supp. 939. 

Pa.—In re Diament's Estate, Orph., 
29 Dol Co. 255—First Nat. Bank of 
Ashley v. Reilly, Com.Pl., 40 Lus. 
Leg.Reg. 68. 

Tex.—Kennard v. Kennard. Civ.App., 
84 S W.2d 315, error dismissed, 
suability implied la law 
The liability of one who is legally 
or equitably bound to pay tax to one 
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as arc barred by the statute of limitations. 77 Ac¬ 
cordingly, a person who in good faith and under 
color of title claims to be the owner of real property 
may pay the taxes assessed thereon, and if his claim 


of title is subsequently defeated, he is entitled to 
reimbursement from the true owner for the amount 
so paid, 78 particularly where the latter knew of the 
payments and did nothing about them. 78 Also, 


who has paid it is implied by law, 
and is similar to liability of a prin¬ 
cipal to a surety who has paid debt 
of the principal.—Brandtjen & Kluge 
v. Fincher, 111 P.2d 97$, 44 Cal.App. 
2d Supp. 989. 

Person assessed; final burden 

One who has paid a tax assessed 
to him. but on whom final burden of 
tax is not cast, may recover the 
amount paid from person on whom 
the final burden has been imposed. 
—Merchants Nat. Bank of Boston 
v. Merchants Nat. Bank of Boston, 
62 NJ3.2d 831, 818 Mass. 563—City 
of Boston v. Quincy Market Cold 
Storage & Warehouse Co., 45 N.E.2d 
959, 312 Mass. 638 

Duress not required 

In order to entitle payor to re¬ 
cover, It is not necessary that he 
pay tax under duress of person or 
property, or by compulsion of legal 
procedure, but it is sufficient if he 
does bo to relieve himself from le¬ 
gal liability for tax —Brandtjen & 
Kluge v. Fincher, 111 P.2d 979, 44 
Cal.App. 2d Supp. 939. 

Subrogation 

(1) If Justice demands it, subroga¬ 
tion is usually applied when a per¬ 
son, not a mere volunteer, pays a 
tax lien on another's property.— 
Olivere v. Taylor, 65 A.2d 723, 81 
Del.Ch. 53. 

(2) Nothing In nature of lien for 
taxes, or in fact that lien exists in 
favor of taxing power, prevents ap¬ 
plication of doctrine of subrogation 
in favor of person paying taxes — 
9105 Grand Corp. v. City of New 
York. 42 N.E.2d 475. 288 N.Y. 178, 

141 A.L.R. 1211. 

(3) The right is not based on a 
quasi-contract, or a contract implied 
in law, but on principles of subroga¬ 
tion—First Nat Bank of Ashley v 
Kelly, 67 A.2d 679, 165 Fa.Super. 
168. 

(4) Subrogation against cotenants 
has been permitted.—Merewood, Inc., 
v. Denshaw, 50 A.2d 459, 139 N.J.Bq. 
182, application denied 59 A.2d 589, 

142 N J.Eq. 138. 

Agreements as to taxes as eontrao- 
tual obligations 

The implied exclusiveness, as a 
remedy, of means provided in stat¬ 
utes for collecting taxes applies only 
to actions of tax collecting authori¬ 
ties, and such provisions do not pre- 
vsnt persons from making agree¬ 
ments dealing with taxes as rental 
or other contractual obligation and 
resorting to traditional legal reme¬ 
dies for vindication of their rights.— 


Allbaugh v. U. S., C.A.Neb., 184 F.2d 
109, certiorari denied 71 S.Ct. 281, 
340 U.S. 905, 95 L.Ed. 655. 

Registered owner 

(1) Registered owner compelled to 
pay taxes may recover from real 
owner amount paid —Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Bergson, 150 
A. 82, 807 Pa. 44—Bunting v. North 
Philadelphia Trust Co., 182 A. 656, 
120 Pa.Super. 419. 

(2) Suit by purchaser to recover 
from alleged registered owner taxes 
he was compelled to pay is based on 
equity of subrogation, and plaintiff 
cannot recover where equities are 
equal or rights are not clear; right 
of purchaser to recover from regis¬ 
tered owner taxes which he had to 
pay for period covered by litigation 
resulting in decree that defendant 
was not owner was not so clear as to 
warrant summary Judgment against 
defendant.—Roma E Provincia Build¬ 
ing & Loan Ass’n v. Penza, 175 A. 
430. 115 Pa.Super. 201. 

(3) Where purchaser at mortgage 
foreclosure sale proved that defend¬ 
ant in action to recover taxes paid by 
purchaser was registered owner, pri- 
ma facie liability was established, 
obligating defendant to prove that 
he had no knowledge of placing of 
title in his name and that on acquir¬ 
ing knowledge he took prompt and 
adequate steps to disavow title; 
whether registered owner knew that 
title had been placed in his name 
was fact question for court sitting 
without jury; registered owner's ad¬ 
missions that he was served with 
scire facias sur mortgage and re¬ 
ceived letter from mortgage holder's 
counsel giving notice of impending 
sale supported findings adverse to 
contention that he lacked knowledge 
of placing of title in his name.—Sher 
v Ohlbaum, 188 A. 553, 124 Pa.Super. 
425. 

Taxes paid with converted funds 

Where receivership funds were 
converted and used to pay taxes, 
thus extinguishing tax lien on realty 
superior to mortgage, beneficial own¬ 
er of funds could recover amount 
thereof from mortgagee, who pur¬ 
chased on foreclosure, on theories of 
unjust enrichment and subrogation; 
mortgagee could not defeat action by 
beneficial owner on ground that 
mortgagee was an Innocent purchas¬ 
er.—3105 Grand Corp, v. City of New 
York, 42 N.E.2d 475. 288 N.Y. 178, 
141 A.L.R. 1811. 

77, Ark.—Brookfield v. Rock Island 

Imp. Co.. 169 S.W,2d 662, 205 Ark. 

573, 147 A.L.R. 451. 


▲ocrual of right when taxes paid 
A judgment creditor who was com¬ 
pelled to discharge unpaid taxes 
had right to recover against the own¬ 
er of record at time the taxes were 
assessed, and such right accrued 
when the taxes were paid and was 
lost six years later.—First Nat Bank 
of Ashley v Reily, 67 A.2d 679, 165 
Pa. Super. 168. 

Statute running from settlement of 
title question 

Where the suit Is to recover from 
the true owner of land taxes paid 
by another under a mistaken belief 
of ownership, the statute begins to 
run from the end of the litigation 
which settles the question of title. 
—Goodnow v. Wells, 38 NW. 172, 
76 Iowa 774, 78 Iowa 760, error dis¬ 
missed 14 S.Ct. 22, 150 U.S. 84. 37 
LEd. 1007—61 CJ p 1000 note 55 

78. Ark.—Brookfield v. Rock Island 
Imp Co., 169 S.W.2d 662, 205 Ark 
573, 147 ALR 451 

Colo —Corpus Juris cited in Miller v 
Gilleland, 95 P 2d 815, 816, 105 
Colo 189. 

Fla—Hollywood. Inc, v. Clark, 16 
So 2d 175, 158 Fla. 501—Goodwin v 
Schmidt. 5 So 2d 64. 149 Fla. 85 
Mass —Kressler v. Flynn, 83 N E 2d 
876, 323 Mass 610 

Tex—Capitol Building & Loan Ass'n 
of Texas v Sosa, Civ App., 72 S W 
2d 936—Meador Bros. v. Hines, Civ 
App, 165 S W. 915 

61 CJ. p 950 note 32—41 C.J. p 16 
note 2 

Reimbursement of purchaser at In¬ 
valid tax sale see infra 88 3 000- 
1020 

Right based on dootrine of unjust en¬ 
richment 

Ark—Brookfield v. Rock Island Imp 
Co, 169 S.W.2d 662, 205 Ark. 673. 
147 A.LR. 461. 

Ky.—Chapman v. Blackburn, 175 S. 
W.2d 26, 295 Ky. 606. 

Taxes paid ou security 

A bank which obtained property, 
which constituted its security, in sat¬ 
isfaction of indebtedness, and paid 
taxes in good faith and under color 
of title, was entitled to be reimburs¬ 
ed for taxes paid.—Davis v. First 
Nat Bank of Waco, Civ.App., 145 S. 
W.2d 707. affirmed 161 S.W.24 467, 
139 Tex. 86, 144 A.L.R. 1. 

invalid ooaveyanoe under trust deed 

Tex,—Richardson v. Kent, Civ,App., 
47 S.W.2d 420. 

79. Ark.—Brookfield v. Rock Island 

Imp. Co.. 168 S.W.2d 662, 206 ArJs. 
673, 147 A.JUR, 461. . . 
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where a lienor or other person having an interest 
in property is compelled to pay the taxes thereon to 
protect his own interest, he may have reimburse¬ 
ment of the amount so paid from the person who 
should have made such payment; 50 and the same 
rule applies to a purchaser who is obliged to pay 
taxes which should be paid by his vendor, or vice 
versa, as discussed in the C.J.S. title Vendor and 
Purchaser § 290, also 66 C.J. p 1048 note 68-p 
1049 note 92, a remainderman who is compelled to 
pay taxes for which the life tenant is liable, as 
discussed in Estates § 47, or a lessee who is forced 


to pay the landlord's taxes, or vice versa, as dis- 
cussed in Landlord and Tenant §§ 359, 360, 364. If 
the right to recover for taxes paid is conferred by 
statute, as has been said to be often done, 81 the 
party seeking recovery must bring himself within 
the terms of the statute. 88 

On the other hand, payment of taxes by a stran¬ 
ger, a mere volunteer, or an intermeddler, 88 or a 
mere trespasser, 84 or a person who has no legal 
interests in the property, or contractual rights with 
the owner, 85 or who knows, or is charged with 
knowledge, that he has no title to the land, 86 can- 


80 . Ark.—Holloway v. Bank of At¬ 
kins. 169 S.W.2d 868, 205 Ark. 598. 
Cal.—Diehl v. Hanrahan, 155 P.2d 
858. 68 Cal App 2d 32 
Fla. —Goodwin v. Schmidt, 5 So.2d 
64. 149 Fla. 85. 

Okl.—Corpus Juris quoted in Coch¬ 
ran v. Godard, 78 P.2d 692, 693, 182 
Okl. 506. 

61 C.J. p 960 note 34. 

Mortgagees right of reimbursement 
for taxes paid by him see Mort¬ 
gages If 825, 326 

Recovery of taxes paid for self-pro- 
tection against encumbrances gen¬ 
erally see Money Paid $ 8 c (1) 
(b). 

Subrogation rights accorded In equity 

Pa.—First Nat Bank of Ashley v 
Reily, 60 Pa Dist. 4 Co. 99, 39 Luz. 
Leg.Reg. 337. 

Tex.—Coke v. B&rgalmes. Civ.App., 
116 S.W.2d 904, error dismissed. 

Duress 

In general, one who, even without 
duress, Is obliged to pay taxes to 
protect his interest in land may re¬ 
cover in assumpsit from another who 
should have paid them; a fortiori he 
may recover where Involuntary pay¬ 
ment was exacted by duress—Smelo 
v. Girard Trust Co., 45 A 2d 264. 158 
Pa~Super. 473. 

Legatee; devise# 

Miss—Fatherly v. Winn, 189 So, 99, 
185 Miss. 742. 

N.Y—In re Cronlse’s Estate, 6 N.Y 
S.2d 392, 167 Mlac. 310 
A three-eighths interest in mineral 
rights to land constituted an interest 
in the land which owner of such in¬ 
terest was entitled to protect from 
sale for taxes.—Cochran v. Godard, 
78 P.2d 692, 182 Okl. 506. 

Tax segregation statute 

The statutes authorising persons 
having interest in realty to compel 
county to segregate tax are merely 
directory or permissive, and do not 
compel such persons to comply with 
their provisions rather than pay tax¬ 
es and recover from owners of other 
interests.*—Olson v. Chapman, 104 P. 
2d 244, 4 Wash.2d 622. 

SConsy judgment against lisnhold- 
#r, who was not owner, was held er¬ 


roneous.—Citizens Sav. Bank & Trust 
Co. v Spencer, Tex Civ App , 105 SW 
2d 678, error dismissed—Citizens 
Sav Bank & Trust Co. v. Spencer. 
Civ App., 105 S W 2d 671, error dis¬ 
missed Citizens Sav. Bank & Trust 
Co. of St Johnsbury, Vt. v. Spencer, 
110 S W 2d 1151, 130 Tex. 384. 

81. Fla—Goodwin v. Schmidt, 5 So 
2d 64, 140 Fla 85 
61 C.J. p 950 note 38. 

88. Ark—Belleclair Planting Co. v 
Hall, 188 SW. 574, 125 Ark. 203. 

61 C.J. p 950 note 39. 

83. U S.— Corpus Juris quoted in 

Vidal v Stahmann Farms, CCA 
N M , 93 F.2d 902, 903, reversed on 
other grounds Stahmann v Vidal, 
69 S.Ct 41, 306 U S. 61, 83 L.Ed 41 
Cal—McMillan v. O’Brien, 29 P 2d 
183, 219 Cal. 775, 91 A.L.R 383 
Fla.—Hillsborough Inv. Co. v City 
of Tampa, 5 So.2d 256, 149 Fla. 7— 
Goodwin v Schmidt, 6 So 2d 64, 
149 Fla. 85. 

m—Wllner v. Reynolds, 69 N.E.2d 
701, 329 Ill App 624. 

Ind—Federal Land Bank of Louis¬ 
ville v Dorman, 41 N E 2d 661, 112 
Ind App. 111. 

Mass —Kressler v. Flynn, 83 N.E.2d 
876, 323 Mass. 610. 

Minn —State v Barrett A Zimmer¬ 
man. 36 N W 2d 590, 228 Minn 96 
NY.—Chinnery v. Kennosset Realty 
Co, 36 NE 2d 97, 286 N.Y. 167, re¬ 
argument denied 37 NE.2d 143, 286 
NY 701 

Tex—Burkhardt v. Lieberman, 159 
SW.2d 847, 138 Tex. 409—Penny- 
baker v. Atwood, Civ.App, 50 S.W. 
2d 377—Richardson v. Kent, Civ. 
App., 47 S W.2d 420. 

Utah.—Franklin Bldg. & Loan Co v 
Peppard, 93 P 2d 925, 97 Utah 483 
Wash.—Olson v. Chapman, 104 P.2d 
344, 4 Wash 2d 522. 

51 C.J. p 951 note 40 [c]. 

Belief la. ownership 

One who paid taxes under belief 
that he was owner is not entitled to 
judgment for taxes if he is adjudg¬ 
ed not to be the owner, since he was 
a volunteer.—Dinkins v. Lamb, 238 
P.2d 630, 108 Cal.App.2d 175. 


Bo right of subrogation 
Ky—Chapman v Blackburn, 175 S 
W.2d 26, 295 Ky 606 

Beoorfl owner held not volunteer or 
stranger 

Cal.—Miller & Lux v. Sparkman, 17 
r.2d 772, 128 Cal App 449. 

Wash—Moore v Gillingham, 157 P 
2d 598, 22 Wash 2d 655 

Payor held not volunteer or inter- 
meddler 

Ark.—Holloway v. Bank of Atkins, 
169 S W.2d 868, 205 Ark. 598—Rob¬ 
ertson v. Lewis. 115 S W 2d 264, 
195 Ark 989 

Cal—Diehl v Hanrahan. 155 P.2d 
853, 68 Cal App 2d 32 
Mass—Kressler v Flynn, 83 NE2d 
876, 323 Mass 610. 

N.M— Oilman v Huddleston. 64 P.2d 
97, 41 NM. 75 

Tex —Coke v. Bargainees. Civ.App., 
116 S.W.2d 904, error dismissed. 

84 . Tex.—Burkhardt v. Lieberman, 
159 S W 2d 847, 138 Tex. 409. 

One holding land under a void tax 
deed is not entitled to a personal 
judgment for taxes paid by him, be¬ 
cause he is a mere trespasser.— 
Burkhardt v. Lieberman, supra. 

85 . Utah—Franklin Bldg. & Loan 
Co v Peppard, 93 P 2d 925, 97 
Utah 483 

86. Utah— Corpus Juris quoted in 

Franklin Bldg & Loan Co. v. Pep¬ 
pard, 93 P 2d 925, 928, 97 Utah 483. 
61 C J. p 951 note 46. 

Person guilty of fraud 

S.D.—Morris v Crilly, 29 NVW.2d 
805, 72 SD. 68. 

One buying at a tax sale under 
foreclosure, where reoord owner Is 
not made party, is not entitled to re¬ 
imbursement for taxes paid because 
having constructive notice that title 
is in another, he is not considered as 
acting in good faith.—Burkhardt v. 
Lieberman, 159 S.W.2d 847, 138 Tex 
409. 

Svidenoe held sufficient 

To show knowledge.—Ferguson v. 
Marble Sav. Bank of Rutland, Vt, 
C.C AArk., 105 F.2d 592. 
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not be made the foundation of any right or claim 
on the part of such person, unless adopted or 
ratified by the owner, 87 So, in the absence of a 
valid contract or agreement for repayment, 88 a per¬ 
son cannot make the true owner of property his 
debtor by a mere voluntary payment of taxes there¬ 
on, 88 a 9 where the person making the payment is 
not forced to do so for the protection of any 
interest of his own in the property, 80 or where the 
tax is invalid and uncollectable; 81 and an agree¬ 
ment by one without interest in land to repay taxes 
paid by a person not the owner is without considera¬ 
tion, and creates no legal liability. 92 A payer who 
has retained funds greater than the amount of the 
tax paid, and belonging to the person from whom 
reimbursement is claimed, has been denied recov¬ 
ery. 82 

A grantee of land, who pays taxes assessed on 
a former interest in the land, which is a lien thereon, 
cannot recover from the holder of the interest the 
sum so paid, where there is no contractual relation 


between them,; 84 and a mere payment by one claim¬ 
ing title to land will not preclude the true owner, 
who was ignorant thereof, from asserting his title, 85 
since the payment of taxes on property the title to 
which is held by another cannot vest the payer 
with title. 88 The obligation to reimburse the per¬ 
son paying taxes must be determined as of the time 
when the payments are made. 97 

Payment by mistake . One who by mistake pays 
taxes of another has been held not entitled to re¬ 
cover the amount paid from a person benefited by 
the payment, 98 and this may be true even where the 
assessment on the land has been erroneously made 
against the person paying. 88 So, voluntary pay¬ 
ment of taxes on vacant land of another for a 
number of years, under the mistaken belief that the 
payer had a tax deed to the land, will not entitle 
him to reimbursement from the owner; 1 and a 
purchaser of realty is not liable to one who had 
mistakenly paid taxes o» the purchased property. 2 
Likewise, recovery has been denied on the ground 


87. Utah — Corpus Juris quoted la 

Franklin Bldg. & Loan Co v. Pep- 
pard, 93 P 2d 925. 928, 97 Utah 483 
61 C.J. p 951 note 47 

88 . Minn—Weberling v Bursell, 230 
NW. 655, 180 Minn 285 

Evidence held insufficient 

To show contract.—State v Bar¬ 
rett & Zimmerman, 36 NW2d 590, 
228 Minn 96 

89. US —Corpus Juris quoted In 

Vidal v Stahmann Farms, CCA 
NM, 93 F.2d 902, 903, reversed 
on other grounds 69 S Ct. 41, 305 
U S. 61, 83 L Ed 41 
Arlz— Corpus Juris cited In Shum- 
way v Earley, 106 P 2d 194, 197, 
56 Arlz. 124. 

Ark.—Binlores v. Walthour-Flake 
Co, 209 S.W.2d 93, 213 Ark. 22. 
Minn—State v Barrett & Zimmer¬ 
man. 36 N W 2d 590, 228 Minn. 96 
Wash—Moore v. Gillingham, 157 P 
2d 598, 22 Wash 2d 655—Burgert v. 
Caroline. 71 P. 724, 31 Wash. 62 
61 C J. p 951 notes 40, 41. 

Payment by vendee on land not con¬ 
veyed 

Where, although wife owned one- 
half interest, husband attempted to 
convey entire ranch, grantee could 
not recover from wife one-half of 
taxes paid by him, since his pay¬ 
ment of the taxes due on her Interest 
was a voluntary act.—Botkin v, Pyle, 
14 P.2d 187, 91 Colo. 221. 

90. Ariz.—Shumway v. Earley, 106 
P.2d 194, 56 Ariz. 124. 

61 C.J. P 951 note 41. 

91 * Iowa.—Warfleld-Pratt-Howell Co. 
v. Averill Grocery Co., 98 N.W. 80, 
119 Iowa 75. 

92. Minn.—Weberling v. Bursell, 
230 N.W. 654, ISO Minn 283. 


93. Colo—Wood v Wood. 183 P 2d 
889, 116 Colo 593 

Wife claiming against husband 
Colo —Wood v Wood, supra 

94. Cal—William Ede Co v. Hey- 
wood, 96 P. 81, 153 Cal 615, 22 L 
It A ,N S , 5C2. 

61 C.J p 951 note 44. 

95. NY—Stevens v New York, 46 
N Y Super. 274, affirmed 84 NY 
296 

96. Mich —Langford v. Aten, 39 N 
W 2d 82, 325 Mich 585 

Minerals 

Mere failure of one claiming: ti¬ 
tle to minerals to pay taxes there¬ 
on did not give owner of surface, 

| paying taxes assessed In fee simple, 
title to minerals, particularly as 
against one with superior title to 
minerals who also paid taxes there¬ 
on—Stowers v Huntmgton Develop¬ 
ment & Gas Co., C.CAWVa., 72 F 
2d 969, 98 A.L.R. 536 

97. N.Y —Chinnery v, Kennosset 
Realty Co., 36 N E.2d 97, 286 N Y 
167, reargument denied 37 NE2d 
143, 286 N.Y. 701. 

Taxes paid bsfors institution of 
notion to set aside transfer of realty 
to person paying were held recover¬ 
able, but not those paid after institu¬ 
tion of action.—Dietz v. Haber, Ohio 
App., 38 N.E.2d 216. 

Taxes paid befors or after decree 
Person claiming interest in prop¬ 
erty and who has duty to pay taxes 
cannot claim for taxes paid prior to 
decree rendered in another cause in¬ 
volving his right in such property, 
but is entitled to taxes paid there¬ 
after.— Cobbs v. Norville, 151 So. 576, 
227 Ala, 02L 


98. NM—Aragon v. Empire Gold 
Mining & Milling Co.. 142 P.2d 539, 
47 NM 299 

Volunteer paying In error 

Cal —McMillan v O’Brien, 29 P.2d 
183, 219 Cal. 775, 91 A.L.R. 888. 
Ind—Federal Land Bank of Louis¬ 
ville v. Dorman, 41 N.E.2d 661, 
112 Ind App 111. 

Erroneous supposition of ownership 

One who, on a supposition of own¬ 
ership which proves to be errone¬ 
ous, pays taxes may not be reim¬ 
bursed—McMillan v. O’Brien, 29 P. 
2d 183. 219 Cal 775, 91 A.L.R. 383— 
Diehl v. Hanrahan, 155 P 2d 853, 
68 Cal.App 2d 32 

99. Cal.—McMillan v. O'Brien, 29 P. 
2d 183, 219 Cal 775, 91 A.L.R. 383. 

1. Minn.—Bryant v. Nelson-Frey 
Co., 102 N.W. 859, 94 Minn. 305. 

2. Wash.—Wiswell v. Beck, 158 P. 
976. 92 Wash. 208. 

Payment by former owner; unjust 
enrlohment 

The amount of taxes assessed to, 
and paid by, former owner of land 
can be recovered by him from true 
owner thereof, If at all, only on 
theory of unjust enrichment, and 
burden is on former owner to prove 
extent to which true owner was un¬ 
justly enriched by payment; damag¬ 
es claimed in action to recover pro¬ 
portional share of amount of taxes 
paid by plaintiff on three contiguous 
lots after selling and conveying one 
of them to defendant are only com¬ 
pensatory as return for unjust en¬ 
richment; the relative areas of such 
lots, forming together a single par¬ 
cel of land at street corner, afford 
no basis for determination of pro¬ 
portionate value of any one of them 
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that the obligation 1 discharged by the payment of 
taxes, by mistake, could not have been enforced 
against the person from whom recovery is sought, 
since he has the option of allowing the taxes to 
remain unpaid and losing the property. 8 Under 
other authority, however, where the payment is 
made under an honest but mistaken belief as to the 
state of the title, provided the mistake does not 
arise from the payor’s own carelessness or ignorance 
of the law, he is entitled to reimbursement from 
the true owner. 4 Accordingly, one paying taxes 
on land in the mistaken belief of ownership, or 
that he is paying them on his own land, 5 or paying 
taxes on land on which he has no lien under the 
mistaken belief that he i 9 paying on land on which 
he has a lien, 8 is not a volunteer in such sense as 
to bar him from relief under the doctrine of 
subrogation; and a statute may validly provide for 
the repayment of taxes paid, by mistake, on the 
property of another. 7 

A tax collector who issues tax receipts to a tax¬ 
payer, and marks the tax record as paid, although 
payment was not made, and who is liable for the 
amount as having extended his personal credit, has 
a right of action against the taxpayer for the amount 
of the credit extended. 8 


Interest may be recovered by one who has a 
right to recover the amount of taxes paid on an¬ 
other’s land. 8 

Mode of reimbursement . Where a husband pays 
taxes on the separate estate of his wife during the 
time he occupies the premises, his occupancy has 
been held to be reimbursement for the amount paid 
by him. 10 

An allegation demanding judgment for taxes paid 
i 9 insufficient if it fails to aver the date of payment 
or the amount paid. 11 | 

Venue . Under governing statutes, a defendant 
sued on his agreement to pay taxes, by one who has 
paid them, has been held entitled to be sued in the 
county of his residence. 12 

§ 611. - Right to Lien 

Where a payer of taxes on another's property has 
a right to recover the amount paid, he generally has 
an equitable lien on the property or Is subrogated to the 
lien of the taxing authority. 

Where taxes are paid on another’s property un¬ 
der such circumstances as to give a right of re¬ 
covery for the taxes paid, as discussed supra § 610, 
the person making the payment will have an equita¬ 
ble lien on the property for the amount so paid, 13 


to total value of all, in such action, 
and justice properly found for de¬ 
fendant in absence of proof by plain¬ 
tiff of amount of benefit conferred on 
defendant by plaintiffs payment of 
taxes, or establishment of value of 
such benefit by evidence of such cer¬ 
tainty as nature of case permitted — 
McDougal v Hunt, Me., 76 A.2d 657. 
8. Mont—Calkins v. Smith, 78 P. 
2d 74, 106 Mont. 463. 

4. La.—Noel v Howcott, 8 La.App. 
532. 

61 C.J. p 951 note 48. 

5. Wis—Central Wisconsin Trust 
Co. v. Swenson, 267 NW 307, 222 
Wis. 381, 106 A L.R 1207 

6. Pa—First Nat. Bank of Ashley 
v. Reily, 60 Pa.Dist. & Co. 99, 39 
Luz Leg.Reg. 337. 

Wis.—Central Wisconsin Trust Co 
v. Swenson, 267 NW. 307, 222 Wis. 
331, 106 A.LR. 1207. 

7. N.J.—Snipe v. Shriner, 44 N.J. 
Law 206. 

8 . Ark.—State, to Use of Woodruff 
County v. Farmers Nat. Bank of 
Cotton Plant, 114 SW.2d 21, 195 
Ark. 749. 

8 . OTa.—Hollywood, Inc., v Clark, 
15 So.2d 176, 153 Fla. 601. 

Mont.—McKenzie v, Evans, 29 P.2d 
657, 96 Mont. 1. 

Ohio.—Diets v. Haber, App., 38 NE. 

2d 216. 

Tex. —Capitol Bldg. A Loan Ass'n of 


Texas v. Sosa, Civ App., 72 S W 2d 
936—Meador v. Wagner, Civ App , 
70 S W 2d 794, error dismissed 

Wash—Olson v Chapman, 104 P.2d 
344. 4 Wash 2d 522 

61 C J. p 950 notes 32 [b], 38 [a]— 

33 C.J. p 204 note 59 [c] 

Legal rate 

Tex—Citizens Sav Bank & Trust 
Co v Spencer, Civ App, 105 S W 
2d 678, error dismissed 

Wis—Central Wisconsin Trust Co 
V. Swenson, 267 N W. 307, 222 Wis 
331, 106 A.LR. 1207. 

10 . Ark.—Beverly v. Nance, 224 S 
W 956, 145 Ark. 689. 

11. La—Barnard v Dealers Finance 
Co , App., 9 So 2d 263. 

18 . Tex—Bryant v. McMurrey, Civ 
App,, 216 S W 2d 999. 

13. Ark—Holloway v Bank of At¬ 
kins, 169 S.W.2d 868, 205 Ark. 598 
—Brookfield v. Rock Island Imp 
Co, 169 S.W.2d 662, 205 Ark 573, 
147 A.L.R. 451—Robertson v. Lew¬ 
is, 115 S.W 2d 264, 195 Ark. 989 

Fla,— Corpus Juris cited in Hillsbor¬ 
ough Inv. Co. v. City of Tampa, 5 
So.2d 256, 258, 149 Fla. 7—Goodwin 
v. Schmidt. 5 So.2d 64, 149 Fla 
85. 

Ohio.—McNealy v. Cochran, 17 N.E 
2d 670, 59 Ohio App. 254. 

Okl.—Deruy v. Noah, 185 P.2d 189, 
199 Okl. 230— Corpus Juris quoted 
lu Cochran v. Godard, 78 P.2d 692, 
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693, 182 Okl 506—Bell v. Trosper, 
77 P 2d 544, 182 Okl 316. 

Tex —Dotson v. Pahl, Civ.App, 206 
S W 2d 272—Capitol Building & 
Loan Ass’n of Texas v Sosa, Civ 
App, 72 S W 2d 936 
Wash—Moore v. Gillingham, 157 P 
2d 598, 22 Wash 2d 655—Olson v 
Chapman, 104 P.2d 344, 4 Wash 2d 
522—Ray v Hill, 77 P 2d 1009, 194 
Wash 321—Burgert v Caroline, 71 
P. 724, 31 Wash 62. 

61 C J p 952 note 54. 

Right of. 

Cotenant paying taxes on land held 
in common see the CJ.S title 
Tenancy in Common 9 70, also 62 
C J p 489 note 78-p 490 note 86 
Mortgagee paying taxes to equita¬ 
ble lien or to subrogation to lien 
of state or municipality see 
Mortgages 9 325 a 
Remainderman paying taxes to lien 
on interest of life tenant see Es¬ 
tates 9 47. 

Common-law protection 
Wash.—Olson v. Chapman, 104 P.2d 
344, 4 Wash.2d 522. 

Equity creates a new lieu, similar 
in many respects to the lien released 
or satisfied by the payments, for the 
protection of the payor's right to 
restitution; the original tax lien is 
gone, and the payor la not a trans¬ 
feree or assignee of the original 
right to exact taxes from the lands 
or of the lien to secure that right— 
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or will be subrogated to the lien of the state or although this does not mean that the person paying, 
other taxing authority, or will acquire the right to the tax acquires all of the usual summary statutory 
enforce such lien, 14 by appropriate procedures, 16 remedies given the taxing authorities. 16 This rule 


Brookfield v. Rook Island Imp. Co., 
160 S.W.2d 662, 205 Ark. 573, 147 A. 
L.R. 451. 

Imih’i defaults exceeding taxes 
paid 

Where lessee’s defaults in payment 
of rentals had always exceeded 
amounts which he had paid for tax¬ 
es on the leased realty, lessee ac¬ 
quired no lien for the taxes paid by 
him.—Mabry v. Knabb, 10 So.2d 330, 
151 Fla. 432. 

Taxes on homestead 
Person advancing money to proper¬ 
ty owner at his request for payment 
of taxes, for which owner agreed 
that lender should have lien, was en¬ 
titled to have lien foreclosed regard¬ 
less of whether property was a 
homestead —McChesney v. Johnson, 
Tex.Civ.App., 70 S.W.2d 658. 
Payment after execution of deed 
In suit to cancel deed made on 
promise of support, evidence that 
defendant did not pay taxes until 
after execution of deed did not au¬ 
thorise allowance of his claim for 
taxes paid as a lien against property. 
—Clybum v. Toney, 17 So 2d 235, 246 
Ala 341. 

14. U.S.—Trustees of General As¬ 
sembly of Presbyterian Church in 
U. S. of America v Ward, D.C 
Pa., 22 F.Supp. 670, affirmed, CC 
A, Ward v. Fidelity-Philadelphia 
Trust Co., 104 F.2d 301, followed 
in 104 F 2d 1023. 

Ala.—Downing v. City of Russell¬ 
ville, 8 So.2d 34, 241 Ala. 494. 

Ark.—Holloway v. Bank of Atkins, 
169 S.W.2d 868, 205 Ark. 698- 
Berry v. Davidson, 133 S.W.2d 442, 
199 Ark. 276. 

Fla.—Hollywood, Inc. v. Clark, 15 
So.2d 175, 163 Fla. 601—Goodwin v. 
Schmidt. 5 So.2d 64, 149 Fla. 85. 
Ky.—Chalk v. Chalk, 165 S.W.2d 534, 
291 Ky. 702. 

La.—Morel ock v. Morgan Sc Bird 
Gravel Co., 141 So. 368, 174 La. 658 
—Prudential Ins. Co. of America v 
McBride, 139 So. 643, 174 La. 1 
Miss.—Atlantic Life Ins. Co. v. Klotz, 
181 So. 519, 182 Miss. 243. 

Mont.—McKenzie v. Evans, 2t P.2d 
657, 96 Mont 1. 

N.J.—Green v. Levitsky, 186 A 384, 
120 N.J.Eq. 364. 

N Y.—Laventall v. Pome rant*, 188 N. 
E. 271, 263 NY. 110—In re McCar¬ 
ty’s Estate. 285 N.Y.S. 641, 158 
Misc. 287 

Okl.— Corpus Juris quoted lx Coch¬ 
ran v. Godard, 78 P.2d 692, 693, 
182, Okl. 506. 

Pa.—Starling v. West Erie Ave. Bldg, 
& Loan Ass’n, 8 A 2d 887, 333 Pa. 
124—integrity Trust Co. v. St. 
Rita Building Sc Loan Ass’n, 177 A 
5, 317 Pa. 518—First Nat. Bank of 


Ashley v. Reily, 67 A2d 679, 165 
Pa^uper. 168—Philadelphia Mut. 
Building Sc Loan Ass’n v. Bernard 
Samuel Bulldlhg St Lpan Ass’n, 176 
A 777, 116 Pa.Super. 410—First 
Nat Bank of Ashley v. Reily, 60 
Pa.Dlst. St Co. 99, 39 Luz.Leg.Beg. 
337—Southwark Title & Trust Co. 
v. Columbia Building St Loin Ass’n, 
Com.Pl., 87 Plttsb.Leg.J. 250, 53 
York Leg.Rec. 61. 

R.I.—Willits v. Jencks Mfg. Co., 171 
A. 234. 54 R.I. 164. 

Tex.—Dotson v. P&hl, CivApp., 206 
S.W.2d 272—McDermott v. Steck 
Co., Civ.App., 138 S.W.2d 1106, er¬ 
ror refused—Citizens Sav. Bank & 
Trust Co. v. Spencer, Civ.App„ 105 
SW.2d 680—Citizens Sav. Bank & 
Trust Co. v. Spencer, Civ.App., 106 
S W.2d 678, error dismissed—Mea¬ 
dor v. Wagner, Civ.App., 70 S W.2d 
794, error dismissed—Kauffmann v 
Hahn, Civ.App., 59 S.W.2d 435 
W.Va.—Henry v. Musgrave, 168 SE 
474, 113 W.Va. 448. 

Wis—Central Wisconsin Trust Co. v. 
Swenson, 267 N.W. 807, 222 Wis 
331, 106 AL.R. 1207. 

61 CJ. p 952 note 54—41 C.J. p 523 
notes 81-83. 

Agreement between parties; oonsent 
of state 

Person paying taxes at owner's re¬ 
quest under written agreement that 
lien be retained was subrogated to 
lien held by state without obtaining 
state’s consent to, or ratification of, 
transfer of tax lien.—Texas Bank & 
Trust Co. v. Bankers’ Life Co., Tex. 
Civ.App., 43 S.W 2d 631, error re¬ 
fused. 

Bight not absolute 

The right of subrogation is not an 
absolute one, which a paying credi¬ 
tor may enforce at will; it is a pure 
equity and will be recognized only 
when consonant with right and jus¬ 
tice —Buskirk v. State-Planters’ 
Bank & Trust Co., 169 S E. 788, 113 
W.Va. 764. 

The purpose of provision in stat¬ 
ute that payment by a person othtr 
than tax debtor shall not be con¬ 
strued or held to be a payment or 
satisfaction of tax is merely to make 
it certain that the outsider who pays 
the tax does not thereby extinguish 
the obligation of the tax debtor, but 
acquires from collector the same se¬ 
curity and remedies which the state 
has to collect tax —First Federal 
Sav. & Loan Ass’n of Shreveport v. 
Blanchard, 197 So. 280, 195 La. 697. 
Taxes on homestead 
Person „ who pays taxes due on 
homestead at owner's reauest is sub¬ 
rogated to tax lien in amount of tax¬ 
es paid.—Fest v. Williams, Tex.Clv. 
App.i 89 S.W.2d 1072. 
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Payment from prooeeds of sale 

Where, in proceeding to foreclose 
second mortgage on undivided one- 
half interest In realty, taxes are 
paid oUt of proceeds of sale, pur¬ 
chaser was not entitled to lien, for 
any part of taxes so t paid, superior to 
lien of first mortgage on entire prop¬ 
erty—Farmers’ St Bankers’ Life Ins 
Co v. Zeigler, 88 P.2d 182. 140 Kan 
672. 

Co tenants were held not entitled to 
lien for taxes paid on cotenant's in¬ 
terest superior to lien of mortgagee 
of such interest.—Gray v. Jacobsen. 
13 F.2d 969, 66 App.D.C. 868, 48 AL. 
R, 583. 

Mortgage for money to pay taxes 
Where taxes have a preference 
over the landlord’s lien, one who ad¬ 
vances money to a lessee to pay such 
taxes and takes a chattel mortgage 
therefor is not subrogated to the 
tax lien so as to give his mortgage 
priority over the landlord's lien for 
rent.—Bartlett v. Loundes, 12 S.E 
762, 34 W.Va. 498. 

15. Enforcement of lien by foreclo¬ 
sure or otherwise 

Mont—McKenzie v Evans. 29 P 2d 
657, 96 Mont. 1. 

Suit before tax liens are prescrib¬ 
ed is required.—Thibodaux v. Peo¬ 
ple’s Sugar Co., 139 So. 326, 173 La. 
1002. 

Defense of prejudice by payment 

In action to establish and foreclose 
equitable lien brought by one who 
had mistakenly paid taxes on proper¬ 
ty to which he had no claim or in¬ 
terest, contention that defendant was 
prejudiced by erroneous payment is 
a defense which should have been 
pleaded and proved—Stone Liberty 
Realty Corp. v. Binghamton Sav 
Bank. 292 N.Y.S. 889, 249 App.Div. 
789. 

Action at law 

The right of subrogation of a per¬ 
son paying taxes on the land of an¬ 
other cannot be determined in an ac¬ 
tion at law to recover fropi the 
landowner the amount paid.—Max*? 
well v. Hatherly, 211 N.W. 963, 17$ 
Minn. 27. 

The statute of limitations doss not 
run against the tax lien of one sub¬ 
rogated to the rights and lien of the 
taxing authority by virtue of pay¬ 
ment of taxes.—Olson v. Chapman, 
104 P.2d 844, 4 Wash.2d 522—Childs 
v. Smith, 99 P. 804. 51 Wash. 457, 
130 Am.S.R. 1107, reheard 167 P, 1058* 
58 Wash. 148. 

10. Del.—Olivere v. Taylor, 65 A 
723, 31 Del.Ch. 63. 

Pa.—Provident Trust Co. v. Safeties- 
ler, Com.Pl., 28 Del.Co. 478, 60 York 
Leg.Rec. 85* , . i 
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applies where payment !s made under a mistake as 
to the ownership of, or the payor’s interest in, the 
property, 17 or where he pays the taxes in ordeT 
to protect his interest, such as a lien. 18 Where the 
right to a lien or to subrogation is given by stat¬ 
ute, 19 a person who brings himself within its terms 
is entitled to enforce his rights thereunder. 20 Such 
a statute has been held neither declaratory of the 


common law nor exclusive thereof. 21 

On the other hand, payment of taxes may be made 
under such circumstances as to prevent the ac¬ 
quisition of a lien by subrogation or otherwise, 22 
as where the taxing authority itself has no lien to 
which the payor may be subrogated. 23 So, no right 
to a lien or subrogation exists where the payment 
was voluntary, in the legal sense, 24 or was made by 


Subrogation, to ooUeotlag rights 
Since a state tax Is not an ordinary 
debt subject to the control of the 
parties, the taxing unit cannot assign 
the claim to a citizen and thereby 
subrogate him to the collecting rights 
of the taxing unit, unless the law 
expressly confers such power. 

U.S. —In re Green River Jockey Club, 
D.C.Ky. v 6 F 2d 269. 

La.— Corpus Juris Quoted in Tulane 
Homestead Ass'n v Philip Bohrer 
Realty Co, App., 192 So. 164, 156. 
Entry of lieu for payor 

Where a person is compelled to pay 
taxes, to protect his own interests, 
and is subrogated to the rights of the 
taxing unit, such payment divests 
the lien of the taxing unit, and it 
cannot be compelled to enter a lien 
for the benefit of the person mak¬ 
ing the payment.—Jackson v. Pitts¬ 
burgh, 8 Pa. Diet. 160. 

The franchise tax law does not 
authorize the secretary of state to 
transfer to another the right of the 
state vested in the secretary to en¬ 
force the statute.—Tulane Homestead 
Ass’n v. Philip Bohrer Realty Co., 
La.App., 192 So 164. 

17. Ark—Holloway v. Bank of At¬ 
kins. 169 S W 2d 868. 205 Ark. 598. 

61 C.J. p 952 note 55. 

Bad faith, in this connection, can¬ 
not be predicated on a mistaken idea 
with respect to the right to title of 
property.—Brownstin v. Brelle, 101 
P 2d 821, 3 Wash.2d 343. 

18. Ark.—Holloway v. Bank of At¬ 
kins. 169 S W 2d 868, 205 Ark 598 
—Berry v. Davidson, 133 S.W.2d 
442, 199 Ark. 276. 

I<y—Chalk v. Chalk. 166 S.W 2d 634, 
291 Ky. 702. 

Wash.—Olson v. Chapman, 104 P 2d 
344, 4 Wash.2d 522 
BuU iadspsudsut of statuts 
Wash—Ray v. Hill. 77 P.2d 1009, 194 
Wash. 321. 

Premature payment 

Right to equitable subrogatipn 
should not be defeated because lien- 
holder may have paid due or delin¬ 
quent taxes too early, since require¬ 
ment as to necessity of payment 
should be liberally construed to en¬ 
title him to benefits of subrogation. 
—McKenzie v. Evans,' 29 P.2d 657, 
9* Mont 1. 

Judgment ear editors who have, or 
believe they have, a lien on property 


and pay the taxes thereon in good 
faith are entitled to an equitable lien 
for the amount so paid—Hollywood, 
Inc., v. Clark, 16 So 2d 175, 168 Fla. 
501. 

Mineral Interests 

(1) Owner of mineral interest in 
land, having paid delinquent taxes 
of surface owners in order to pro¬ 
tect his own interest, was entitled to 
lien on interest of surface owner 
for taxes, interest, penalties, and 
costs paid —Deruy v. Noah, 185 P. 
2d 189, 199 Okl 230. 

(2) Where owner of three-eighths 
interest in mineral rights to land 
was required to pay back taxes of 
surface owners to protect his in¬ 
terest, he was not a mere volunteer, 
but was entitled to an equitable lien 
on land for amount paid and to have 
interest of surface owners sold to 
satisfy lien—Cochran v. Godard, 78 
P.2d 692, 182 Okl 506 

19. Statute held constitutional 

The act authorizing payment of 
tax by disinterested person on tax¬ 
payer’s request, and substitution of 
such person to statutory lien for 
amount paid with interest, is not un¬ 
constitutional, nor is provision that 
person, requesting issuance of cer¬ 
tificate of transfer of tax on prop¬ 
erty in which he is financially inter¬ 
ested to thiad person paying tax. 
shall be estopped to claim any ir¬ 
regularity in tax or proceedings re¬ 
lating thereto before transfer—Fred- 
erlckson v. Tax Payers Co-op. Co., 
126 S W 2d 1072, 277 Ky. 597. 

20. Wash,—Olson v. Chapman, 104 

P 2d 344, 4 Wash.2d 522. 

61 C.J p 953 note 57. 

Purpose of statuts authorizing per¬ 
son other than owner to pay taxes 
and receive certificates conferring 
priority of lien was to enable tax¬ 
payer without means to pay taxes 
to avoid penalty by procuring an¬ 
other to pay taxes and to secure their 
payment by transfer of statutory 
lien on property.—Grimm v. Lick¬ 
ing Valley Bldg. Ass’n, 104 S.W.2d 
959, 268 Ky. 266. 

Written oo&aeat of taxpayer 

In order that a valid subrogation 
may take place under statute, one 
attempting to obtain subrogation 
and not holding a bond or note se¬ 
cured by mortgage or privilege on 
the taxed property must have the 
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written consent of taxpayer and 
must file it with tax collector.—At¬ 
kins v. Simpson. La.App., 28 So 2d 
769. 

Regulation of action and authority of 
oflloer 

The statute relating to transfer 
of tax lien to person paying tax 
controls and regulates only the ac¬ 
tion and authority of tax officer with 
respect to transfer of lien, and does 
not restrict private agreements with 
respect to payment of taxes.—Dotson 
v. Pahl, Tex Civ.App, 206 S.W 2d 

272. 

21. Wash—Olson v Chapman, 104 
P.2d 344. 4 Wash.2d 622. 

22. Wis.—In re Stack’s Will. 25 S 
NW. 324, 217 Wis 94, 97 A.L R 
316. 

61 C.J. p 953 note 58 

Tax paid against landowner’s will 

Person paying taxes without con¬ 
sent and against will of landowner 
was not entitled to foreclose tax 
liens against holder of vendor's lien 
notes—Young v. Harbin Citrus 
Groves, Tex Civ.App., 130 S.W 2d 
896. 

Payors not oonheoted with, or Inter¬ 
ested in, lots 

Since purchasers of Insolvent 
bank's assets at public sale by super¬ 
intendent of banks could not connect 
themselves with title to, or show 
that they obtained legal or equitable 
interest in, lots conveyed to bank in 
trust for deceased former owners' 
estates or heir, court cannot enforce 
lien thereon for sum paid by such 
purchasers for taxes on property and 
redemption of tax certificates.— 
Shumway v. Earley, 106 P.2d 194, 56 
Ariz. 124. 

23. US —Wolf v. De Wolf & Co., C 
C.A.I11., 53 F.2d 999. 

24. US —In re Inland Gas Corp, 
C.C.A Ky., 91 F.2d 113. 

Fla.—Goodwin v. Schmidt, 6 So.2d 
64, 149 Fla. 85. 

N.Y.—Lawyers' Title & Guaranty Co 
v. Claren, 260 N.Y.S. 847, 237 App 
Div. 188. 

Utah.—Franklin Bldg. & Loan Co. v 
Peppard, 93 P.2d 925, 97 Utah 483 
61 C.J. p 953 note 59. 

Knowledge that deed Is gold 

(1) One charged with knowledge 
that deed under which he holds is 
void and who pays taxes is a volun¬ 
teer and not entitled to a lien there- 
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a stranger, 26 an interloper, 26 an intermeddler, 27 or 
a trespasser, 26 or was made at the request of the 
owner and for his mere accommodation; 29 but k 
has been held that one paying a tax on request of 
the owner and a promise to reimburse has a lien. 89 
This lien cannot be made effective against a sub¬ 
sequent purchaser from the real owner who had no 
notice of the circumstances under which the taxes 
were paid. 31 Where payment is made by a stranger 
or volunteer, the doctrine of subrogation does not 
affect the rights of mortgagees. 32 

, The right of subrogation, independently of stat¬ 
ute, must, it has been held, arise either out of the 
fact that the person asking subrogation was inter¬ 
ested in the property and entitled to pay the taxes 
in order to protect his interest, or he must have paid 
the taxes at the request of the owner, with the un¬ 
derstanding that he should be subrogated, and that 
no rights of third persons intervened, 33 and a stran¬ 
ger having no interest in the property, who pays the 
taxes under an agreement with the owner for sub¬ 


rogation to the tax liens, is not entitled to subrogation 
as against holders of a mortgage lien on the proper¬ 
ty. 84 So, a third person lending money to a testa¬ 
mentary trustee for the purpose of removing a lien 
for taxes on the land is not entitled to subroga¬ 
tion. 36 Where the holder of a valid tax deed loses 
his title through the adverse possession of another, 
he cannot claim an equitable lien for taxes paid by 
him. 36 

Right of tax collector paying taxes . Except where 
a statute provides for a lien, 37 a tax collector pay¬ 
ing taxes on land or extending credit therefor has 
been held not to be subrogated to the lien of the 
state for taxes. 38 According to other authority, a 
collector failing to collect a tax and forced to pay 
it on final settlement has the right to an equitable 
subrogation 39 

Bona fide occupants of land; set-off of taxes 
against rental value. It has been held that, in eq¬ 
uity, a bona fide occupant of land has a lien thereon 


for.—Dinkins v. Lamb, 238 P 2d 630, 
108 Cal.App 2d 175. 

(2) This rule applies to one hold¬ 
ing 1 deed intended as mortgage on 
homestead—Toler v. Fertitta, Tex. 
Com.App , 67 S W 2d 229. 

Knowledge of bar by limitations 
The holders of a vendor's lien note 
were precluded as volunteers from 
enforcing lien for taxes paid by them 
more than four years after note's 
maturity, since they were bound to 
know that their debt had become 
barred by limitations. — Fakes v. Vil- 
ven, Tex.Civ.App, 119 S.W.2d 895, 
error dismissed. 

25. U.S.—In re Inland Gas Corp., 
C.C.A.Ky., 91 F 2d 113 

Fla,—Goodwin v. Schmidt, 5 So.2d 
64, 149 Fla. 85. 

Purchaser at tax sals 
W.Va.—Miller Todd Coal Co v. Adri¬ 
an Fuel Co., 1 SE2d 873, 121 W. 
Va. 138. 

26. Utah.—Franklin Bldg. Sc Loan 
Co. v. Peppard, 93 P.2d 925, 97 
Utah 483. 

27. Utah—Franklin Bldg. Sc Loan 
Co v. Peppard, supra. 

A judgment creditor is not an ln- 
termeddler, but has a real and legal 
interest in the premises.—First Nat 
Bank of Ashley v. Reily, 67 A.2d 679, 
165 Pa.Super. 168. 

28* Tex — Burkhardt v, Lieberman, 
159 S.W.2d 847, 138 Tex. 409. 

One holding land under a void tax 
deed is not subrogated to the lien, 
since he la a mere trespasser.— 
Burkhardt v. Lieberman, supra-- 
Thompson v. Dobbs, Tex.Clv.App., 
234 &W.2d 46*. 


29. Ark—First Nat Bank v. New 
England Securities Co, 6 S W 2d 
12, 176 Ark. 1181 
61 C.J p 953 note 59. 

3a Fla—Goodwin v. Schmidt, 5 So. 
2d 64, 149 Fla 85. 

31. Ark—First Nat Bank v. New 
England Securities Co, 6 SW 2d 
12, 176 Ark. 1181 

32. US —In rc Inland Gas Corp., 
C C A.Ky., 91 F 2d 113. 

33. Ark.—New York Life Ins Co v. 
Nichol, 281 SW 21, 170 Ark. 791— 
Belleclair Planting Co. v. Hall, 188 
S W. 574, 125 Ark 203 

61 C.J. p 954 note 61. 

34. Ky.—Gibson v. Western, etc., 
Life Ins. Co., 171 S.W. 390, 161 Ky. 
810, LR.A.1915D 697. 

35. Mo.—Price v. Courtney, 87 Mo. 
387, 66 Am.R. 453 

I 36. Kan.—Bayha v. Doty, 7 P.2d 103, 
134 Kan. 494. 

37. Independent lieu 

The lien thus given is a new, dis¬ 
tinct, and independent lien, which 
does not depend on the equitable 
doctrine of subrogation—Wilkins v. 
Folsom, 93 So. 547, 208 Ala. 24. 
Enforcement after tax sale 
Collector was entitled to enforce 
statutory lien as against contention 
that tax sale of taxpayer’s property 
to mortgagee wiped out previous 
tax liens.—Brantley v. Kelly, 145 So. 
649, 226 Ala. 47. 

With respect to priority of tax 
liens, purpose of statute giving lien 
to collector forced to pay tax to state 
is to place him in shoes of state in 
respect of right and remedy.—Brant¬ 
ley v. Kelly, supra. 
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Statutory procedure uot followed 

(1) Where, after check accepted by 
collector in payment of taxes had 
been returned unpaid, collector had 
paid the taxes in his settlement, that 
fact did not give him a Hen for the 
taxes which could be foreclosed, 
where he held check as evidence of 
nonpayment of taxes and did not 
follow the statutory procedure for 
preserving or reinstating the tax 
lien by correcting the tax record to 
show the facts; in these circum¬ 
stances, where collector marked the 
record paid and delivered the original 

1 receipt to taxpayer, the tax Hen was 
discharged and no Hen existed.— 
Miller v. Neal, 23 S.E.2d 652, 222 N. 
C. 540 

(2) Neither sheriff, accepting note 
for taxes, marking them paid on his 
record, detaching original receipt 
therefrom, and paying them to coun¬ 
ty, nor his bondsman, can assert or 
establish Hen therefor because of 
nonpayment of note—U. S. Fidelity 
& Guaranty Co. v. McGougan, 167 S. 
E 387, 204 N.C. 13. 

38. Ark—State, to Use of Woodruff 

County, v. Farmers Nat. Bank of 

Cotton Plant, 114 S.W.2d 21, 195 

Ark. 749. 

61 C J p 964 note 68. 

39. Ala.—Brantley v. Kelly, 145 So. 

649, 226 Ala. 47. 

Grant under general prayer tor re¬ 
lief 

Even though bill by collector pro¬ 
ceeded on theory of enforcing lien 
under general rule of enforcing liens 
in equity, equitable subrogation 
could be granted where bill contained 
general prayer for relief.—Brantley 
v. Kelly, supra. 



84 C.J.S, 


TAXATION 


§§ 611-612 


for taxes and assessments paid, 40 although there is 
also authority to the contrary. 41 However this may 
be, the bona fide occupant may, in a proper case, 
recoup or set off the amount of taxes paid against 
the rental value or the value of the land. 42 

§ 612. Corporation Paying Tax on Stock, In¬ 
debtedness, or Securities 

Under various statutes, which have been upheld as 
valid, corporations are required to pay taxes on their 
shares or bonds in the hands of individuals, deducting 
the amount from dividends or Interest. 

The validity of statutes requiring corporations to 
pay the taxes assessed on the shares of their capital 
stock in the hands of individual stockholders, or 
on their outstanding bonded indebtedness, and di¬ 
recting, or intending, that the corporation shall 
then deduct and retain the amount of such taxes 
from dividends payable to its stockholders or from 
interest on its bonds, as the case may be, has been 
sustained by the courts 43 It has been held that 
such a provision makes the tax a debt due from the 
corporation, for which it is directly and primarily 
liable, 44 whether or not any dividends are payable 
to the stockholder; 45 but such a tax has also been 
held a tax on the individual holder of the evidence 
of corporate indebtedness, and not on the corpo¬ 
ration, 46 which is the agent of the state m its levy 
and collection. 47 So, the liability of the corporation 


for the tax has been held not affected by its be¬ 
coming insolvent or going into the hands of a 
receiver; 48 but there is also authority to the con¬ 
trary. 48 A statute providing for the assessment of 
the capital stock of a corporation may make it op¬ 
tional on the corporation to assume liability to pay 
taxes so assessed, and not mandatory. 60 

Payment by the bondholders themselves, or by 
any other person, will discharge the corporation 
from liability for the tax; 61 and it has been held 
that, where a corporation, for lack of funds, de¬ 
faults in the payment of interest on its bonds for 
a certain year, so that its treasurer cannot retain 
the state taxes from the amount going to bondhold¬ 
ers, the corporation is not liable to the state for the 
taxes of that year 62 Under a statute requiring a 
municipal corporation to pay the state tax on its 
stock loans for the holders thereof, and directing 
its collection from them by the corporation by de¬ 
ducting it from the interest due and payable there¬ 
on to them, the obligation to pay such tax is a 
direct statutory obligation, for breach of which 
an action at law will lie. 63 

Dividend privilege A statute imposing a tax on 
the privilege of declaring and receiving dividends 
has been held to put the burden of the tax on the 
stockholder and not on the corporation, 54 so, the 


40 . Wash—Mclnerney v. Back, 39 
P. 130, 10 Wash. 515 

41. Mich—Taylor v Roniger, 110 N 
W 503, 147 Mich. 99 

42 . Ark —Nunn v Lynch, 115 S W 
926, 89 Ark 41, 16 Ann Cas 852. 

61 C J. p 954 note 71. 

43. Pa.—Commonwealth v Sun Oil 
Co.. 143 A. 495, 294 Pa 99, 60 A.L 
R. 737—Commonwealth v. New 
York, C. & St. L. R. Co., Com PI, 
57 Dauph.Co. 80, affirmed 47 A 2d 
272, 354 Pa 388, appeal dismissed 
67 S.Ct 205, two cases, 329 U.S 
682. 91 L Ed. 600. 

61 C.J. P 954 note 73 

44 . Md.—State v. Baltimore, 65 A. 
369, 105 Md. 1. 11 Ann Cas. 716. 

61 C J. p 954 note 74 

48 . Md —American Casualty Ins 
Co.'s Case, 34 A 778, 82 Md 535, 38 
L.R.A. 97. 

46 . Pa.—Joy v. Fifteenth & Chest¬ 
nut Realty Co., 18 A 2d 461, 144 
Pa.Super. 23—Pennsylvania Co. v. 
Finance Realty Corp., 37 Pa.Dist. & 
Co. 857—-Commonwealth v. New 
York, C. & St. L. R. Co., Com.Pl., 
57 Dauph.Co. 100, affirmed 47 A.2d 
872, 854 Pa. 388, appeal dismissed 
67 &Ct 205, two cases, 829 U.S. 


682, 91 L Ed 600 —Commonwealth 
v. Stephano Bros, Com PI, 53 

Dauph Co 424 —Commonwealth v 
Lehigh Valley R Co , Com PI , 44 
Dauph Co 238, 245, 248, 250 

47. Pa—Joy v. Fifteenth & Chest¬ 
nut Realty Co, 18 A 2d 461, 144 
Pa.Super 23—Commonwealth v 
New York, C & St. L. R Co , Com | 
PI, 57 Dauph Co. 80, affirmed 47 
A 2d 272, 354 Pa. 388, appeal dis- I 
missed 67 S Ct 205, two cases, 329 ] 
US 682. 91 LEd. 600 

Obligation to retain and pay tax 

If the bonds are of the class sub¬ 
ject to the corporate loan tax, it is 
ultimately the corporation's obliga¬ 
tion to retain the tax from the in¬ 
terest and pay it into the treasury of 
the commonwealth —Appeal of Fidel- 
ity-Philadelphia Trust Co, 47 A.2d 
267, 354 Pa. 355—Commonwealth v. 
New York, C. & St. L. R Co, Com. 
PI., 57 Dauph.Co. 80, affirmed 47 A. 
2d 272, 354 Pa. 388, appeal dismissed 
67 SCt. 205, two cases, 329 US 682, 
91 L.Ed. 600—Commonwealth v. Ste¬ 
phano Bros., Com.Pl., S3 Dauph.Co. 
424—Commonwealth v. Pocono Man¬ 
or Ass’n, Com.Pl., 53 Dauph.Co 402 
—Commonwealth v. Lehigh Valley R 
Co., Com.Pl., 44 Dauph.Co. 238, 245, 
248, 250. 


Claim of state held first lien on cor¬ 
porate property 

Pa—Pennsylvania Co v. Finance 
Realty Corp, 37 Pa Dlst. & Co. 357 

Collection by resident or nonresident 
treasurer 

Provision of statute that resident 
treasurer of the corporation shall 
collect the tax is merely directory.— 
Appeal of Fidel ity-Philadelphia 

Trust Co., 47 A.2d 267, 354 Pa. 355 
Tlie treasurer of a municipal cor¬ 
poration is agent of the common¬ 
wealth for collection of tax on mu¬ 
nicipal loans —Commonwealth v 
City of Harrisburg, 6 A 2d 863, 335 
Pa. 202. 

48. Md —American Casualty Ins 
Co.'s Case, 34 A. 778, 82 Md. 535, 
38 LRA. 97. 

61 C.J p 954 note 76. 

49. Mo.—Relfe v. Columbia Life 
Ins. Co., 11 Mo.App. 374. 

61 C J. p 954 note 77. 

50. Ala.—Fuqua v. Spry Burial Ins. 
Co., 47 So.2d 817, 254 Ala. 189. 

51. Pa. —Commonwealth v. Lehigh 
Valley R. Co, 104 Pa. 89. 

58. Pa—Commonwealth v. Philadel¬ 
phia, etc., R. Co., IS Pa.Co. 65. 

53. Md.—State v. Baltimore, 65 A. 

369, 105 Md. 1. 11 Ann Cas. 716 
6A U.S.—Wisconsin Oaa & Elec. Co. 
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sums paid to the state are to be deducted from the 
dividends owed to the stockholder, who cannot re¬ 
cover his loss from the corporation. 66 

Notice to bondholder . One of the principal rea¬ 
sons for a statutory requirement that a corporation, 
becoming liable for tax on any evidence of in¬ 
debtedness by it assumed or on which it shall pay 
interest, shall give notice in writing to any person 
who at such time is liable for the payment of a 
personal property tax on such evidence of indebt¬ 
edness is to protect the bondholder from the pos¬ 
sibility of double taxation. 66 Where the statute 
prescribes no particular form of notice, and the 
purpose of notice has been accomplished, a bond¬ 
holder has no ground to complain, 67 and cannot 
recover from the corporation the sums deducted 
by it, for the tax, from the interest payments. 68 

Building and loan associations have been held not 
taxable as agents of the shareholders where not con¬ 
stituted such agents by any statute or contract. 59 

§ 613. - Bank Stock, Dividends, and De¬ 

posits 

A bank may be required to pay taxes on its shares 
owned by stockholders, looking to them for reimburse¬ 
ment. Under most authorities, the liability Is that of 
the stockholders, not the bank, which is not liable If It 
does not have property of the stockholders in its pos¬ 
session. 

A state has power to require a bank to pay, in 
the first instance, taxes legally assessed against the 


shares of stock owned by its respective stock¬ 
holder, and to look to the stockholders for reim¬ 
bursement, 60 at least where the bank has funds in 
its hands equitably belonging to the stockholders 
sufficient for this purpose; 61 and this applies to 
national banks. 62 The duty of the bank to pay 
the tax carries with it an implied lien in favor of 
the bank against the stock and the dividends and 
profits derived therefrom for reimbursement of the 
sum paid, 63 irrespective of any transfer of the 
stock; 64 or the statute may specifically give the 
bank a lien against the stock when it pays the 
taxes, which lien may be foreclosed in the same 
manner as any other lien on property of this na¬ 
ture. 65 When the assessment has been made in ac¬ 
cordance with the statute, the ordinary processes 
for the collection of taxes on personalty may be 
put into operation against the bank. 66 The bank 
cannot evade its statutory duty by a mere subter¬ 
fuge, 67 and whether a resolution of the bank di¬ 
rectors declaring a dividend to be placed to the 
credit of a stockholder’s account, and to remain as 
a deposit until otherwise ordered, is such a subter¬ 
fuge, or is made in good faith, is a question of 
fact. 68 

The ordinary rules of construction of statutes, as 
discussed in Statutes §§ 311-440, are applicable to 
these statutes. 69 Under most authorities, the tax is 
on the shares of the bank as the property of the 
stockholders, and the liability for the tax is that 
of the stockholders, not of the bank, 70 which is 


v. TJ. 8.. Wis , 64 S.Ct. 1106, 322 U. 
8. 620. 88 L.Ed. 1434 

Wia.—Wisconsin Gas & Elec. Co. v. 
Wisconsin Dept of Taxation, 10 
N.W.2d 140. 243 Wis. 216, 148 A.L 
R. 1212. 

SB. U.S.—Wisconsin Gas & Elec. Co 
v. U. S., Wis., 64 S.Ct. 1106, 822 
U.S. 626, 88 L.Ed. 1434. 

Wis.—Blied v Wisconsin Foundry 
& Machine Co., 10 N.W.2d 142, 243 
Wis. 221 

56. Pa—Joy v. Fifteenth & Chest¬ 
nut Realty Co., 18 A.2d 461, 144 
Pa.Super. 23. 

57. Pa.—Joy v. Fifteenth & Chest¬ 
nut Realty Co., supra. 

Notice printed on bond held sufldent 

Pa.—Joy v. Fifteenth 4b Chestnut 
Realty Co., supra. 

58. Pa.—Joy v. Fifteenth A Chest¬ 
nut Realty Co., supra. 

56. Tex.—Rosch r. First J3av. & 
Doan Ass'n, CivApp., 208 3.W.2d 
1006. 

60. Iowa—Kennedy v. Citizens’ Nat. 
Bank# 104 N.W. 1021, 128 Iowa 
£61. 

61 <U. P 955 note 83. 


Taxability of: 

Banks generally see supra 88 143- 
149 

National banks see supra If 150- 
155 

61. U.S.—Charleston Nat. Bank v. 

Melton, C.CW.Va, 171 F. 743 
61 C.J. p 955 note 84 

68. Mich —Manufacturers Nat Bank 
of Detroit v City of Detroit, 280 
N.W. 760, 285 Mich 273—National 
Bank of Detroit v. City of Detroit, 
262 N.W. 422, 272 Mich. 610. 

61 C.J. p 955 note 85. 

•3. Idaho.—Shainwald v. First Nat. 
Bank, 109 P. 257, 18 Idaho 290, fol¬ 
lowed in Steeves v. Bank of Wei- 
ser, 109 P. 260, 18 Idaho 299. 

64 . Idaho.—Shainwald v. First Nat 
Bank, 109 P. 257, 18 Idaho 290. 

61 C.Jf, p 965 note 87. 

65. Aria.—Brophy v. Powell, 121 P. 
2d 647, 58 Ariz. 543. 

66 . U.S.*—Palmer v. McMahon, N.T., 
10 S.Ct 824, 123 U.S. 660, 33 L.Ed. 
773—State Nat Bank v. Morrison, 
C.C.Mlnn., 22 F.Cas.No.18,325, 1 Mc¬ 
Crary 204. 


Collection and enforcement of taxe« 
generally see infra || 640-714 
Ample machinery for collection of 
tax was held set up —Brophy v. Pow - 
ell, 121 P 2d 647, 58 Ariz. 643 

67. Kan—Pollard v. Newton FJr«!t 
Nat. Bank, 28 P. 202, 47 Kan 40C 

68. Kan—Pollard v. Newton Fir-t 
Nat. Bank, supra. 

69. Ky—Hager v. Citizens’ Nat 
Bank, 105 S W. 408, 914, 127 K\ 
192, 32 Ky.L. 95. 

61 C.J. p 955 note 92. 

70. Ill.—People v. Oak Park Trust & 
Savings Bank, 184 N.E 643, 351 
HI. 334. 

La—Flournoy v. First Nat Bank of 
Shreveport, 3 So.2d 244, 197 La. 
1067. 

Mich—School Dist. of City of Lan¬ 
sing v. City of Lansing, 281 NW. 
888, 286 Mich. 244. 

61 C.J. p 956 note 98. 

Absolute liability 

A tax against the shareholders of a 
national bank is an absolute liability 
of the stockholders* not depen<Ung 
on the contingency that bank have 
assets of stockholders from which 
it might be required to make pay- 
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merely an agency or instrumentality through which 
the tax is to be paid, 71 and its obligation or duty 
is to pay the tax out of the funds or property of the 
shareholders in its possession; 72 but a tax assessed 
against the shares of stock in a state bank has been 
required, under a governing statute, to be paid by 
the bank itself. 78 

Under most authorities, the bank is not directly 
liable to pay the tax unless it has dividends or other 
property of the stockholders in its possession, 74 or 
unless the bank has, by resolution and pursuant 
to statute, assumed the debt. 76 Hence, the tax can¬ 
not be enforced against the receiver of an in¬ 
solvent state 76 or national 77 bank when the property 
represented by the shares has disappeared, since in¬ 
solvency ends the statutory agency to pay, 78 and the 
personal assets of the bank cannot thereafter be 
taken from creditors to pay the shareholders' debt. 79 
According to other authority, a national bank is 
under a duty to pay the taxes on their shares of 
stock, even though not collected from the share¬ 


holders ; 80 the obligation is no legs valid regardless 
of liquidation proceedings, 81 and thef insolvency of 
the bank does not discharge its liability which has 
fully matured. 82 While statutoiy provisions may re¬ 
quire the bank to deduct from the annual earnings 
such amount as may be necessary to pay the taxes 
due or levied on its shares of stock, such provisions 
will not require the bank to provide, at the time 
dividends are paid, for a tax neither due nor levied 
and the amount of which cannot then be ascer¬ 
tained. 88 

Illegal tax. The agency of the bank extends only 
to the payment of taxes legally assessed against the 
stockholders, 84 and, where a tax paid is illegal, the 
stockholder may recover the amount as money paid 
out to his use. 85 

Liability of purchasing bank . Where a state bank 
has funds sufficient to pay taxes, but has not paid 
the tax on its stockholders, another bank which pur¬ 
chases all its assets and assumes to pay all its debts 


ment—State v Security Nat. Bank, 
17S NW. 885, 148 Minn. 408. 

r allure of bank before payment 

Bank stockholder is liable for ad 
valorem tajc assessed against his 
bank stock, where, subsequent to as¬ 
sessment. bank failed without paying 
tax.—Pratt v. State, 146 So 163, 25 
Ala-App 358, certiorari denied 145 
So. 166, 226 Ala. 14. 

71* La.—Flournoy v. First Nat 

Bank of Shreveport, 8 So.2d 244, 

197 La. 1067. 

61 C.J. p 956 note 94. 

Agency for shareholder; equalisa¬ 
tion 

The statute constitutes the bank 
the agent of the shareholder for the 
purpose of payment, and the reason¬ 
able Implication is that in all mat¬ 
ters with respect to the tax the bank 
stands in the shoes of its principal 
and has the authority to pay with or 
without protest and bind the princi¬ 
pal by such action, the fact that 
statute makes it the duty of asses¬ 
sors to collect the tax immediately 
from bank when he makes assess¬ 
ment, where shareholder has not suf¬ 
ficient real estate within county to 
pay it, does not deprive the share¬ 
holder of an opportunity for equali¬ 
zation of the tax, since the bank is 
his agent both for purpose of pay¬ 
ment of tax and for purpose of mak¬ 
ing protest if it so desires or is so 
instructed by the shareholder*—Bro- 
phy v. Powell, 121 P.2d 647, 58 Aria 
543. 

Pisoontinaanoe of business 

The shares of a bank which dis¬ 
continued business on May 29, 1931 


were subject to assessment for that 
year on the basis of their value as of 
April 1, and the bank, as agent for 
its stockholders, was obligated for 
payment of the tax when levied — 
Crosby v First Nat Bank. 76 P.2d 
734, 102 Colo 43 

72. La—Flournoy r. First Nat 
Bank of Shreveport, 3 So 2d 244, 
197 La 1067. 

73. N C —Town of Rockingham v 
Hood ex rel. Bank of Pee Dee, 169 
SE. 191, 204 NC. 618. 

Liquidator of insolvent state bank 

was held liable for taxes on shares 
of stock levied before bank was clos¬ 
ed —Town of Rockingham v. Hood 
ex rel Bank of Pee Dee, supra. 

74. Ill.—People v. Oak Park Trust &. 
Savings Bank. 184 NE 643, 351 Ill 
334—People v Amalgamated Trust 
& Savings Bank, 183 N.E. 601, 350 
Ill. 549. 

61 C J. p 956 note 95. 

75. N J.—Reilly v Margate Trust 
Co., 13 A.2d 210, 127 N.J.Eq. 343. 

No estoppel by previous payments 
The fact that bank had uniform¬ 
ly for a number of years, until it was 
closed, paid tax, would not estop 
*>mmissioner of banking, in liquida¬ 
tion proceedings, to deny assumption 
of the tax and liability for its pay¬ 
ment, where bank had not by resolu¬ 
tion assumed the tax according to 
statute—Reilly v. Margate Trust 
Co., supra. 

76. N.M —State v. State Trust & 
Savings Bank, 245 P. 253, 31 N.M. 
2 82 . 

61 C.J. p 956 note 96. 
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177. Miss.—Gully v. First Nat. Bank. 

184 So. 615, 183 Miss. 385. 

61 C.J. p 956 note 97. 

78 . U.S—Gully v. First Nat Bank. 
C C.A.Miss , 81 F 2d 502, reversed 
on other grounds 57 S Ct. 96, 299 
U.S 109, 81 L Ed 70 

Ark.—Taylor v. Hale, 56 S.W.2d 428, 
186 Ark 873, 87 A.LR 1016 
Proportionate obligation of stock- 
holders 

Where, as authorized by statute, 
national bank had all its stock as¬ 
sessed against bank instead of 
against individual shareholders, re¬ 
ceiver was appointed for bank on in¬ 
solvency. and bank had no assets 
with which to pay tax, individual 
stockholders thereupon became legal¬ 
ly obligated to pay their proportion¬ 
ate amounts.—School Dist. of City of 
Lansing v. City of Lansing, 281 N.W. 
883, 286 Mich 244. 

79. U.S—Gully v. First Nat. Bank, 
C C A.Miss , 81 F 2d 502, reversed 
on other grounds 57 S.Ct. 96, 299 
U.S 109, 81 LEd 70—Gully v 
First Nat Bank, 184 So. 615, 183 
Miss. 385 

80 . US —Findley v. Odland, C C.A 
Ohio, 127 F.2d 948. 

81* U.S.—Findley v. Odland, supra. 

82. U S.—Findley v. Odland, supra. 

83. Minn—State v. * Security Nat. 
Bank of Minneapolis, 165 N.W. 
1067, 139 Minn. 162. 

61 C.J. p 956 note 99. 

84 . N.T.—*®tna Ins. Co. v New 

York, 40 N.Y.S, 120, 7 App Dlv. 146. 
affirmed 47 N.BL 593, 153 N.Y. 831 

85. N.Y —AStna Ins. Co. v. New 

York, supra. 
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is liable for the taxes assessed against the shares of 
the stockholders. 86 

Deposits. Where, as discussed supra § 148, the 
ultimate incidence of a tax on deposits is on the 
depositor, taxes assessed against a bank on its 
deposits may be charged against such deposits, 87 
the bank being but an agent of the state for the 
collection of the taxes. 88 Likewise, where, under 
statute, a tax is assessed in the name of a financial 
institution as depositee, and provision made for 
passing it on to the depositor, who is required ulti¬ 
mately to bear the burden, the fact that the de¬ 
positee may elect not to pass the charge on cannot 
affect the legal rights of the parties. 89 A national 
bank has implied power to stipulate that it shall 
voluntarily pay a tax imposed on a specified class 
of its interest-bearing deposits for the purpose of 
relieving the depositors of the obligation of return¬ 
ing their deposits for taxation and themselves pay¬ 
ing the tax, although by so doing the bank may be 
required to pay a part of the tax which by reason 
of withdrawals, etc., it might not be able to charge 
against the accounts of depositors. 99 

§614. Apportionment and Contribution 

Taxes on a parcel of realty may be apportioned 


among the persons owning separate Interests therein. 
A person paying the whole of taxes for which several 
are liable may call on the others for contribution. 

Where separate interests in the same parcel of 
realty are owned by different persons, or even 
where there are separate tenements in the same 
building, the taxes may be apportioned among those 
interested, 91 and this is true as between the owner 
of the original parcel and a purchaser of a portion 
of it; 98 but there cannot be an apportionment of 
a year’s taxes among different persons who may hap¬ 
pen to own the land m the course of the year, 98 
and it has been held that the rule that, where two 
creditors of a common debtor, who is insolvent, 
each has, relatively to the other, the highest lien 
on a distinct parcel of the debtor’s land, and there 
are outstanding tax liens on both parcels, the bur¬ 
den of discharging the liens should be apportioned 
between the two creditors does not apply where the 
equities of the creditors on different parcels arc 
unequal. 94 The apportionment of taxes among the 
proper subdivisions or parcels of the real estate 
assessed may be provided for by statute. 95 

Generally, where one person pays the whole 
amount of the taxes for which several are liable, 
he may call on the others for contribution ; 96 but a 


86. Mo—State ex rel and to Use of 
Wyatt v. Cantley, 26 S.W 2d 076, 
325 Mo. 67. 

61 C.J. p 956 note 4. 

87. Ohio —Morris Plan Bank of 
Cleveland v. Evatt, 10 Ohio Supp. 
82 

88. Ohio —Morris Plan Bank of 
Cleveland v. Evatt, supra. 

88. Ohio.—Merchants ft Mechanics 
Federal Sav. ft Loan Ass’n of 
Springfield v. Evatt. 35 N.E 2d 831. 

138 Ohio St. 457, 131 A.L.R 1474. 
Federal saving* and loan association 
Ohio,—Merchants ft Mechanics Fed¬ 
eral Sav. & Loan Ass’n of Spring- 
field v. Evatt, supra. 

90. Yt.—State v. Clement Nat. Bank, 
78 A. 944, 84 Yt 167, Ann.Cas.l912D 
22. affirmed 84 S.Ct 31, 231 U.S. 
120, 58 L.Bd. 147. 

91. N.C.—Bryan v. Craven County, 
169 S.E. 625, 204 N.C. 728. 

Tex.—B&shara v. Saratoga Independ¬ 
ent School Diet, 168 S.W 2d 681, 

139 Tex 532—Hager v. Stakes, 294 
S.W. 835. 116 Tex. 458. 

61 C.J. p 957 note 7. 

Apportionment between life tenant 
and remainderman see Estates f 47. 
Partial payment by owner of sepa¬ 
rate interest see infra | 624 b. 

Payment of share by tenant in som- 

Pa.—Township of Mifflin v Macey, 
f A.2d 509, 136 Pa.Super. 463. 


Mineral lease 

Wyo.—Miller v. Buck Creek Oil Co, 
269 P. 43, 38 Wyo. 505, 73 AL.R 
821. 

92. NY.—People v. Brooklyn Asses¬ 
sors, S3 NE. 145, 137 N.Y. 201. 

61 C J p 957 note 8. 

Sale of separate parcels; liability for 
taxes in inverse order of alienation 
see supra 9 593. 

93. Pa—Shaw v. Quinn, 12 Serg ft 
R 299 

61 C J. p 957 note 9. 

Proration not allowed after lien at¬ 
taches 

U.S.—U. S. v. Certain Land Situate in 
City of St. Louis, D.C.Mo., 86 F. 
Supp. 297. 

94. Ga.—Planters’ Warehouse Co. v. 
Simpson, 138 S.E. 55, 164 Ga 190. 

95. Mass.—McNeil r. O’Brien, 91 N. 
E. 138, 204 Mass. 594. 

61 C.J. p 957 note 12. 

Votioe to vendor or purchaser's gran¬ 
tees 

A vendor could not challenge valid# 
lty of tax apportionment among pur¬ 
chaser's grantees on ground that no¬ 
tice was not sent to some of gran¬ 
tees, since there was no privity be¬ 
tween vendor and grantees. The 
failure of assessors to give notice 
to some of lot owners with respect to 
apportionment of tax was an irregu¬ 
larity which was waived by the lot 
owners who paid tax apportioned. 
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A vendor to whom entire tax had 
been assessed was not entitled to no¬ 
tice of apportionment of tax among 
purchaser's grantees, where vendor 
had parted with all right in entire 
tract and, as result of apportionment, 
was released from personal liability 
for tax —Morison v Assessors of 
Brookline, 49 N E 2d 237, 313 Mass 
746. 

96. N Y.—Dikeman v. Dikem&n, 11 
Paige 484 

Pa.—Iron City Tool Works v. Long, 
7 A. 82, 4 Pa.Cas. 67. 

Contribution for taxes paid by one 
cotenant see the C J S. title Tenan¬ 
cy in Common 91 68-70, also 62 C. 
J. p 484 note 74-p 490 note 86. 

Grant by one Joint owner 
Where grantee of one Joint own¬ 
er takes by warranty deed without 
knowledge that entire tax has been 
paid by other joint owner, grantee 
is not liable to joint owner paying 
taxes for amount which should have 
been paid by grantor. A grantee, re¬ 
ceiving quitclaim deed, does not ob¬ 
tain assignment of right to share 
of rents and profits collected and re¬ 
tained by other joint owner but, 
where latter seeks to hold grantee's 
interest subject to taxes previously 
paid, grantee has right to demand 
that rents and profits collected dur¬ 
ing years in which taxes were paid 
be offset against taxes—Sturgeon v. 
State, 258 N.W. 118, 65 N.D. 274. 
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mere volunteer cannot compel contribution, 97 nor, 
it has been held, can one owner pay the tax before 
the land i 9 lawfully advertised for sale, and call 
on the other owners for contribution. 98 Where 
taxes on different parcels of land belonging to the 
same owner must, by statute, be first levied on par¬ 
cels not aliened by him, if he sells all the parcels 
the grantee of that last sold, who is compelled by 
levy to pay the tax on all the parcels, cannot compel 
contribution from the purchaser of the first parcel 
sold." 

Taxes on homestead It i 9 the duty of the minor 
children residing on a homestead, and the widow, to 
pay the taxes, 1 and if such taxes are paid by the 
minor children, they may recover from the widow 
her proportionate share. 2 

§ 615. Payment from Property in Custody of 
Law 

Taxes on property may be paid from the proceeds 
of a sale thereof under Judicial process, or of property 
in the hands of a receiver appointed by the court, or 
from funds in the hands of the court as compensation for 
condemnation. 

Where property subject to taxes has been sold un¬ 
der decree of foreclosure or other judicial process 
and the proceeds brought into court, even if the 
statute does not expressly direct the payment of 


the taxes out of the fund, it is entirely proper 
for the court to do so; 3 and the same rule is fol¬ 
lowed with respect to property in the possession 
of a receiver appointed by the court, 4 and to the 
payment of taxes out of the fund in the hands of a 
court as compensation for the condemnation of 
land. 8 

§ 616. To Whom Payment Made 

A payment of taxes, in order to be effective, mutt 
be made to the officer primarily authorized to receive 
them or someone legally delegated to act for him. 

A payment of taxes, in order to be effective in 
relieving a person and his property from liability, 
must be made to the officer primarily authorized to 
receive them, 6 or to someone legally delegated to 
act in his behalf in receiving and receipting for 
the taxes. 7 Where payment is made to a tax as¬ 
sessor, and his unofficial receipt is given therefor, 
the payment is valid even though the assessor em¬ 
bezzles the money. 8 

Payment to bank. Where a county treasurer de¬ 
livers tax receipts to a bank for delivery to tax¬ 
payers on payment of their taxes to the bank, he 
thereby makes the bank his agent for collection of 
the taxes, 9 and if a taxpayer pays his tax to the 
bank and receives a receipt, such tax being marked 
by the treasurer on his books as paid, there is a 


Holder of cert&oate under foreclo¬ 
sure sale 

Owner of an undivided interest in 
land who discharged a tax lien 
against it was not entitled to contri¬ 
bution as against holder of certifi¬ 
cate of purchase of the remaining 
Interest under mortgage foreclosure 
sale, since holder was not entitled 
to possession during redemption pe¬ 
riod and had no duty to pay taxes 
Where owner discharged tax lien 
prior to foreclosure of mortgage on 
remaining undivided interest and 
made no claim to be subrogated to 
the lien of the county against co- 
tenant's Interest for proportionate 
share of taxes, and as attorney rep¬ 
resented defendants in the foreclo¬ 
sure action, and approved the decree 
reciting that all taxes had been paid, 
owner was properly denied contribu¬ 
tion for taxes paid as against holder 
of certificate.—Hay v. Crawford, 158 
P.2d 468, 169 Kan. 723. 159 A.LR. 
388. 

97. Mo—Taylor v. Planet Property 
Co, 78 Mo.App 137. 

98 . N.H.—Homer v. Cilley, 14 N.H. 
85. 

99 . R.I.—Bull v. Griswold, 14 R.I. 

22 . 

X. Ark.—-Roberts v. Miller, 291 S.W. 
814, 173 Ark. 38. 
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2. Ark—Roberts v Miller, supra 

3. Fla—Huckleby v. State, 48 So. 
979, 67 Fla. 433. 

61 C J. p 957 note 21. 

Lien not diverted by judicial sale 
see supra 6 594 

Taxability of property in custody of 
law see supra 8 103 

4 . Fla—Gibson v. Central Farmers* 
Trust Co., 156 So. 714, 116 Fla. 295 

61 C.J. p 957 note 22 
Taxes on property in hands of re¬ 
ceiver as preferred claims see Re¬ 
ceivers 9 284. 

5. US —South Carolina Public Serv¬ 
ice Authority v. 11,754 8 Acres of 
Land, More or Less, in Berkeley 
County, C C.A.S.C., 123 F.2d 738. 

6. Ind —State v. Mutual Life Ins 
Co of New York, 93 N.E 213, 175 
Ind 59, 42 L R.A..N.S., 256 

61 C J. p 958 note 24. 

Authority to collect see infra 69 
657-662. 

License fees and taxes see Licenses 
8 51. 

Payment while collector under duty 

Payment of taxes to collector while 
duty and responsibility rest on him 
to collect them is valid and legal.— 
In re Wallis’ Report and Return, 24 
A 2d 99, 147 Pa.Super. 111. 
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7. Okl—Haynie v Bryant, 245 P 
612, 117 Okl. 138 

61 C J p 958 note 25. 

Deputy collector 

Where taxpayer was informed of 
total amount of taxes, but was told 
that savings could be effected, pay¬ 
ment of exact sum demanded by dep¬ 
uty collector was sufficient, at least 
to the extent of the money paid, al¬ 
though deputy did not pay over the 
money to the collector, and collector 
was estopped to deny liability caused 
by payment of reduced amount to the 
deputy The fact that purely formal 
transactions had to take place before 
payment of a reduced amount would 
liquidate taxes did not deprive dep¬ 
uty collector of his official capacity 
to receive reduced amount in liqui¬ 
dation of taxes, or make him taxpay¬ 
er's agent, so as to make payment 
to deputy ineffective —Oliver v Lind¬ 
say, TexCivApp, 125 S.W.2d 1097, 
error refused 

8. Idaho —Griffith v. Anderson, 125 
P. 218, 22 Idaho 323. 

Bnbessliag collector as taxpayer’s 
agent 

Pa—Gillow v. Wallis, Com.Pl. t 35 
Lus.Leg Reg. 97, 33 Mun L R. 37. 

9. Iowa.—Rundel v. Boone County, 

| 216 N.W. 122, 204 Iowa 965. 
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valid payment to the treasurer, 1 ® and the taxpayer 
cannot be required to pay again on the insolvency of 
the bank before the money is actually transferred 
to the treasurer. 11 On the other hand, where tax 
receipts are not in the possession of the bank for 
delivery to taxpayers, a taxpayer who pays his tax 
to the bank, the money being credited to the county 
treasurer, and the treasurer notified of the payment, 
makes the bank his agent for the purpose of having 
the bank pay the money to the treasurer and re¬ 
ceive his tax receipt, 12 and if the bank becomes 
insolvent before the treasurer comes into actual 
possession and control of the money, the loss falls 
on the taxpayer. 18 Even though the bank is the 
agent of the taxpayer and not of the county treas¬ 
urer, payment of a tax to the bank will be a suffi¬ 


cient payment if the treasurer actually receives the 
money. 14 

§ 617. Time and Place of Payment 

a. Time 

b. Place 

a. Time 

Taxes must be paid promptly when due, and In 
conformity with statutes as to time of payment and de¬ 
linquency. 

Taxes must be paid promptly, 15 but there is no 
duty to pay until the taxes are due. 16 Taxes may 
be said to accrue when they are due and payable, 17 
or on the day on which the lien thereof attaches to 
the property assessed. 18 Other statements are that 


10. Iowa—Run del v. Boone County, 
supra. 

11. Iowa.—Rundel v. Boone County, 
supra. 

12. SD—Scheafer v. McFarland, 
207 NW 982, 49 S D. 605. 

13. S.D.—Scheafer v. McFarland, 
supra. 

14. Kan—Saunder v Best, 272 P. 
173, 127 Kan 135 

61 C.J. p 958 note 22. 

15. Colo—Liebhardt v. Department 
of Revenue, 229 P 2d 655, 123 Colo. 
369. 

Mass—In re Opinion of the Justices, 
159 N.B. 70, 261 Mass 556—Salis¬ 
bury Beach Associates v. Asses¬ 
sors of Salisbury, 114 N.B. 675, 226 
Mass. 899. 

Failure to notify as not excusing 
delay see supra | 608. 

Partial payments see infra fi 624 b 
“The prompt payment of thxes is 
necessary for the orderly function¬ 
ing of government.**—Old Colony R 
Co. v. Assessors Of Boston, 35 N.B. 2d 
246, 260. 309 Mass. 439. 

“Taxes are not payable at the con¬ 
venience of the taxpayer.**—Lincoln 
Hotel Co v. Assessors of Boston, 59 
N.B 2d 1. 2. 317 Mass 605 
Delay la paying consolidation tax 
State comptroller was held not in 
position to complain of corporation's 
delay in paying consolidation tax ac¬ 
cruing after anti-trust suit was died 
by state to set aside consolidation.— 
Tennessee Electric Power Co. v. Gra¬ 
ham, 284 SW. 880, 155 Tenn. 599. 

16. Cal.—My ran v. Smith, 4 P.2d 
219, 117 Cai.App 355. 

N.M.—Tondre v. Garcia, 116 P.2d 
584, 45 N.M. 433. 

“Due" 

(1) Word “due** has reference, in 
statutes pertaining to collection of 
taxes, to interval of time when tax¬ 
es are payable and lien thereof may 
be discharged without interest and 
penalty.—Caeareto v. Johnson, 260 N. 
W. 706, 707, 63 S.D. 460. 


(2) Where tax foreclosure sale 
was held Dec 17, 1938, and tax deed 
was issued Jan. 16, 1939, taxes for 
1938 were not “due,'' within language 
of statute requiring a tax purchaser 
to pay full amount of taxes “due" on 
the property at the time of the sale 
—City of Tacoma v. Pierce County, 
95 P 2d 1029, 1031, 1 Wash.2d 810 

“Delinquent” 

(1) A tax cannot be “delinquent” 
until it has been made payable by 
some lawful procedure by the proper 
officials under state taxing laws — 
Kersh Lake Drainage Diet of Jeffer¬ 
son, Lincoln, and Desha Counties v. 
State Bank & Trust Co. of Wellston, 
Mo., C.C.A.Ark., 92 F.2d 783. 

(2) Under statute providing that 
where taxpayer pays one half of tax¬ 
es due on or before April 30, balance 
of taxes will not become “delinquent'' 
until next November 1, word “delin¬ 
quent" means taxes which are over¬ 
due and unpaid.—Cas&reto v. John¬ 
son, 260 N.W. 705, 63 S.D. 460. 

Allowaxioe of discount 

(1) Fact that a statute permits a 
discount if taxes are paid prior to 
March 1st, but directs payment 
thereof at face value during that 
month, does not fix the due date as 
March 1st; stimulation of prompt 
payment by allowance of a discount 
cannot reasonably be used as a 
ground for an assertion that the tax¬ 
es are not due and payable during the 
period in which discount is per¬ 
mitted —Berks County Trust Co. v 
Wymbs, 53 Pa.Dist A Co. 115, 46 
LackJur. 77. 

(2) Discount generally see infra J 
624 c. 

Davy and fixing of rate; apportion- 
ment 

Only when city council levied and 
fixed rate of city taxes on realty and 
personalty, and county board levied 
and apportioned county taxes on real¬ 
ty and personalty, did taxpayer's lia¬ 
bility for taxes accrue—J. £ Case 

1234 


Co. v U S, 65 F Supp. 464, 106 Ct 
Cl. 267. 

Time for affixing tax stamp to Judg¬ 
ment 

The fixation of intangible tax 
stamp to judgment within ten days 
after dismissal of appeal was suffi¬ 
cient, as against contention that 
stamps should have been affixed 
within ten days after judgment was 
rendered, since judgment did not be¬ 
come a finality until the appeal was 
dismissed —Hoffman v. Romack, 8 N 
E.2d 831, 212 Ind 421. 

17. Ala.—Union Bank & Trust Co v 
Phelps. 158 So. 644. 228 Ala. 236 

Effect of allowing time to pay 
Tax on shares of bank capital 
stock, which was assessable as of 
Oct. 1, 1931, and which had been 
levied and assessed, became fixed and 
ascertained amount due from taxpay¬ 
er on Oct 1, 1932, notwithstanding he 
was given until Jan. 1, 1933, to pay. 
—Union Bank A Trust Co v. Phelps, 
supra. 

Judicial and final determination 

Where state officers assessed tax¬ 
payer's property, which was assessa¬ 
ble as of Oct. 1, 1931, determination 
was in its nature judicial, and, unless 
final determination was impeached, 
or reviewed by appellate authority, 
it was final. Axing amount of liabil¬ 
ity, and, ae so ascertained, became 
due and payable on Oct. 1, 1932.— 
Union Bank A Trust Co. v. Phelps, 
supra. 

Tax collectable before bonds deliv¬ 
ered 

Tax on bonds were held collecta¬ 
ble at time mortgages were presented 
for recordation, although bonds were 
not actually delivered until later.— 
State ex rel. Seaboard Air Line R. Co. 
v. Gay, 35 So.2d 403. 160 Fla. 446. 

18. Ind.—Cornet v. Guedelhoefer, 86 
N.B 2d 933, 219 Ind. 200, mandate 
modified on other grounds 87 N.B 
2d 681, 219 Ind. 200—Lantz* Estate 
v. McDaniel, 190 N.B. 180, 99 Ind 
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all taxes become due and payable irom the moment 
when those having authority to levy them take the 
necessary action to do so, 19 that it is the assess¬ 
ment which fixes the time when taxes become due 
and payable, 20 and that taxes become due and pay¬ 


able from the moment of the levy and assessment. 21 

The statutes ordinarily fix the time when taxes 
shall become due and payable and prescribe the 
length of time which may elapse before they shall 
be considered delinquent; 22 and, while a property 


App. 283—Barnum ▼. Rallihan, 112 
N.E 661. 63 Ind.App. 349. 

Time when lien attaches see supra fi 
692. 

Suability for a property tax arises 
on the day the lien attaches to the 
property and on the day the taxpay¬ 
er is found to be in ownership there¬ 
of.—Bemis Hardwood Lumber Co. v. 
Graham County. 198 SE 843. 214 N. 
C. 167. 

19. Pa.—Martin v. Danko. 18 A.2d 
324. 143 Pa.Super. 106. 

90. Pa —Broad A Sansom Realty Co. 
v. Fidelity Bldg Corp, 141 A. 84, 
292 Pa. 287—Berks County Trust 
Co. v. Wymbs, 63 Pa.Dist. A Co 
116, 46 Lack.Jur. 77. 

21. Pa.—Berks County Trust Co. v. 
Wymbs. supra 

Burden on taxpayer held not exces¬ 
sive 

Pa.—Ellis v. Houseknecht, 67 Pa Su¬ 
per. 66. 

22. N.J—Borough of Edgewater v. 
Com Products Refining Co.. 67 A- 
2d 39. 136 N J Law 664. 

Tenn—Penn-Dixie Cement Corp v. 
Kizer, 260 S W 2d 904, appeal dis¬ 
missed Penn-Dixie Cement Corp v 
Dickinson. 73 S.Ct. 212. 344 US. 

890, 97 LEd -. 

61 C J. p 968 note 35 
Privilege tax 

Mich.—Holland Hitch Co v. State, 28 
NW.2d 242. 318 Mich. 474—Peti¬ 
tion of Galbraith. 298 NW. 284, 
297 Mich 666—In re Johnston- 
Newton Co. 195 N.W. 800, 226 

Mich. 63. 

Taxes on insurance companies 

(1) The tax due from insurance 
companies under statute is deter¬ 
mined from return of the company 
as verified by state commissioner of 
Insurance and by his assessment, and, 
on such assessment being made, the 
tax is due and payable.—Equitable 
Life Assur. Soc. of U. S. v. Hobbs, 
127 P.2d 477, 156 Kan. 634. 

(2) The history of legislation im¬ 
posing taxes on premiums received 
by foreign insurance companies 
shows that tax Is not payable in ad¬ 
vance, but for year preceding pay¬ 
ment thereof.—State ex rel. Mitchell 
v. National Life Ins. Co. of U. S., 275 
N.W. 26. 228 Iowa 1801. 

(8) The statute requiring foreign 
insurance companies, at the time of 
making annual statements, to pay 
taxes on premiums received by them 
for business done In the state during 
the preceding year Imposes taxes 


payable at the end of the year—Pa¬ 
cific Mut. Life Ins. Co. v Hobbs, 103 
P.2d 864, 152 Kan 230. 

Particular statutes construed and 
applied 

(1) In general. 

Minn.—Adams v. Atkinson, 2 N.W.2d 

818, 212 Minn. 131 

Mont.—Wheir v. Dye, 73 P.2d 209, 

105 Mont. 847. 

Va.—Jenkins v. Faulkner, 4 S.E 2d 

788, 174 Va. 43. 

61 C.J. p 958 note 35 [a]. 

(2) ,4 Tax year” or “taxable year” 
is a calendar year, in view of stat¬ 
ute Axing state’s fiscal year as com¬ 
mencing on 1st day of January and 
terminating on 31st day of Decem¬ 
ber.—Dennig v. Swift & Co.. 98 S.W. 
2d 659, 339 Mo. 6t>4. 

Xn Arkansas, taxpayer wishing to 
pay entire amount of tax at one time 
without penalty must do so on or be¬ 
fore third Monday in April, under 
statute, one fourth of tax becomes 
delinquent in April, another fourth in 
July —Tolleson v. McMillan, 90 S.W. 
2d 990, 192 Ark. Ill 
Xn Xionlslana 

(1) State real property taxes in 
New Orleans do not become due un¬ 
til the assessment rolls are filed in 
the mortgage office for the parish of 
Orleans—Carondelet Bldg. Co v 
Fontenot, D.C.L&., 28 F Supp. 656, re¬ 
versed on other grounds, CCA., Ill 
F.2d 267. 

(2) Taxes on real estate are due in 
city of New Orleans on June 1.— 
Charles Wirth Realty & Investment 
Co. v Tropical Clothing & Mfg. Co, 
La.App, 160 So 455, reheard 161 So 
908. 

Xn Maryland, real estate taxes im¬ 
posed by the state become due and 
payable on January 1 of each year 
for that current year, although they 
become in default if not paid by 
January 1 of the succeeding year.— 
Supples v. Magruder, D.C.Md., 36 
F Supp. 722, affirmed, C.C A., Magru¬ 
der v. Supplee, 123 F.2d 899, reversed 
on other grounds 62 S.Ct. 1162, 316 
U.S. 394, 86 L.Ed. 1555. 

Xn Nebraska 

(1) Under constitutional provision 
that the legislature shall have no 
power to release, discharge, or com¬ 
mute taxes, legislature has no power 
to extend time of payment of a tax 
after It has been regularly assessed 
and levied. — Stelnacher v. Swanson, 
268 N.W. 817, 131 Neb. 432. 

(2) If first installment of general 
•personal taxes is paid before it be¬ 
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comes delinquent, that is, before De¬ 
cember first, second installment does 
not become delinquent until follow¬ 
ing July first—Lincoln Telephone & 
Telegraph Co. v. Albers, 253 N.W. 
429, 126 Neb 329. 

(3) Other decisions with respect to 
Nebraska rules see 61 C.J p 958 note 
35 [e]. 

Xn. New York 

(1) The franchise taxes imposed 
against business corporations and 
real estate corporations are payable 
in advance, the tax becoming a lia¬ 
bility on November 1, in the case of 
a business corporation, and on Jan¬ 
uary 1, in that of a real estate cor¬ 
poration—Unum Real Estate Corpo¬ 
ration v. Graves, 10 N.Y.S 2d 846. 256 
App Div. 417, affirmed 24 N.E.2d 495, 
281 N.Y. 844. 

(2) State tax on franchise of cor¬ 
poration, property of which was held 
by receivers only for purpose of 
winding up its business, was held not 
due —McKinney, Marsh & Cushing 
v. Jackson Health Resort, D.C.N.Y, 
56 F 2d 285. 

(3) Other decisions under New 
York statutes see 61 C J. p 958 note 
35 [g] 

Xn North Carolina 

(1) Fiscal year and tax year are 
coterminous and coincident; land¬ 
owner's liability for taxes for 1931 
arose and began on July 1, 1931 — 
State v. Champion Fibre Co, 168 SE 
207, 204 N.C. 295. 

(2) Other decisions under North 
Carolina statutes see 61 C.J. p 958 
note 35 [h]. 

Xn Texas 

(1) The corporation franchise tax 
laws should be so construed as to 
effectuate legislative intent, if fairly 
deducible from acts themselves, with 
respect to time for payment of tax; 
first-year permit foreign corporations 
must pay franchise taxes within 
ninety days after expiration of their 
first year of business In state, not on 
following May 1st. in order to avoid 
payment of penalties; the statutes 
fixing time for payment by such for¬ 
eign corporations, without penalty, 
are unambiguous and sufficiently 
plain for those affected thereby to 
understand their terms.—Clark v In¬ 
ternational Harvester Co., Civ.App, 
115 S.W.2d 1022, error refused. 

(2) A taxpayer subject to both an 
intangible assets tax and occupa¬ 
tion tak measured by gross receipts 
should not necessarily be required 
to pay both at the same time or for 
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owner is under the duty to see that his taxes are 
paid within the statutory time, 28 he is entitled to a 
reasonable time in which to pay after payment is 
possible, and before the taxes become delinquent 24 
After the expiration of the statutory period, al¬ 
though the citizen still has the right to relieve his 
property by paying the delinquent taxes, 26 they 
usually carry interest or a penalty, as discussed infra 
§§ 1021-1036, 1055, which must be included in the 
payment; 28 a taxpayer wishing to pay a tax in in¬ 
stallments without penalty must do so within the 
time limited in the statute. 27 If the delinquent taxes 
are actually received by the collector without the 
penalty, a sale cannot afterward be made for the 
penalty. 28 So, where payment is not made at the 
proper time and the property is advertised for sale, 
the taxpayer, in order to prevent a sale, must pay 
the legal costs incurred at the time of payment. 29 
Where land has been sold for delinquent taxes, the 
owner’s right to discharge the tax by payment is 
lost and he has instead a right of redemption which 
must be obtained by means of the appropriate proce¬ 
dure. 80 On the other hand, payment of taxes at a 
time when the collector is not authorized to receive 
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them will not avoid a subsequent sale of the land 
for the same taxes. 81 

4 

The question of the year for which a corporation’s 
excise tax is paid, under a statute requiring pay¬ 
ment thereof on a specified date of each year, is a 
matter of statutory construction and a question of 
law. 82 

Time of day for payment . A collector or re¬ 
ceiver of taxes has a right to appoint certain rea¬ 
sonable hours of the business day during which his 
office will be open for the receipt of taxes. 88 

Notice of time and place of payment. By force 
of statute, it may be necessary, in order to make an 
unpaid tax delinquent, that the collector give notice 
to the taxpayer of the time when, and the place 
where, he will be available to receive the tax, 84 
such a statute has been held to be for the protection 
of the taxpayer, and therefore mandatory, 86 and has 
been required to be strictly complied with. 86 How¬ 
ever, a taxpayer’s refusal to pay his tax unless some¬ 
thing is abated constitutes a waiver of such statutory 
notice. 87 
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the same period, but relief from lia¬ 
bility for occupation tax is condi¬ 
tioned on payment of an intangible 
assets tax for the year during which 
such relief is sought—Texas Consol 
Transp Co v. State, Civ App., 210 S. 
W.2d 801, error refused 

(3) Other decisions under Texas 
statutes see 61 C.J. p 958 note 35 [k] 

33. N.Y.—Mabie v. Puller, 174 NE 
460, 255 N.T. 194— Selzer v. Baker, 
66 N.Y S 2d 269, 269 App Div. 611, 
reversed on other grounds 65 NE 
2d 752, 295 N.Y. 145. 

.Moratorium acts 

(1) Tax Moratorium Act did not 
manifest intention to remit taxes due 
the state, or to forego all the pro¬ 
cedure theretofore provided for en¬ 
forcement of collection, but merely 
•designated a class of taxpayers who 
might relieve themselves of conse¬ 
quences of their delinquencies by 
performing certain conditions.—Kyle 
v. Chaves, 74 P.2d 1030, 42 N.M. 21. 

(2) The statute postponing date on 
which taxes on homesteads shall be¬ 
come delinquent applied only to those 
lor which the owner applied for and 
received tax exemptions for 1989 and 
1940, and on failure of owner to so 
•apply, the property was subject to 
resale for such delinquent taxes.— 
Hill v. Kimble, 154 P.2d 756, 194 Okl. 
579—Stephens v. Board of Com’rs of 
Pittsburg County, 154 P.2d 754, 194 
Okl. 679. 

(3) Moratorium tax law of 1941 
did not apply so as to prevent county 
'treasurer from making resale of 


homestead for 1932-1940 taxes, where 
taxpayers did not pay first install¬ 
ment or a multiple thereof and all 
taxes for 1940 before May 1, 1941, 
as moratorium law required.—Hill v. 
Kimble, supra. 

24 . Okl—Aaronson v. Smiley, 285 P 
59, 142 Okl. 29. 

61 C.J. p 959 note 37. 

Taxpayers have constitutloiial 
right to reasonable time in which to 
pay taxeB before delinquency.—Com¬ 
merce Trust Co., Kansas City, Mo, 
v. Morris, 11 P.2d 183, 157 Okl. 127 
—Bank of Picher v. Morris, 11 P.2d 
178, 157 Okl. 122. 

25. Pa —In re Connolly's Case, 6 
WklyNC. 8. 

61 C J. p 959 note 38. 

Expiration of redemption period 
Pa.—Forsyth v. Crossland, Com.Pl., 
3 Fay.L.J. 259. 

26. La.—Bracey v. Ray, 26 La.Ann. 
710. 

27. Ark.—Tolleson v. McMillan, 90 
S.W.2d 990, 192 Ark. 111. 

Partial payments generally see in¬ 
fra | 624 b. 

28. La.—Bracey v. Ray, 26 La App. 
710. 

Sale for penalties, costs, and fees 
generally see infra | 767. 

88. N.H.—Baton v. Noyes, 78 A. 
1080, 76 N.H. 62. 

80* Neb.—Squire v. McCarthy, 112 
N.W. 327, 77 Neb, 431. 

61 C.J. p 960 note 43. 

Redemption from tax sales see in¬ 
fra || 841-894. 
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Assertion of title by inheritance 

In a tax foreclosure suit, where 
judgment was rendered on publica¬ 
tion service and property sold for a 
fair consideration, one asserting ti¬ 
tle to the property by inheritance, 
who had not paid taxes for ten years, 
had no statutory right to pay the 
taxes after the sale —Board of 
Com'rs of Sherman County v. Dema- 
ree, 142 P 2d 722, 157 Kan. 478. 

31. Tex.—Texas, etc., R. Co. v. State, 
97 S.W. 142, 43 Tex.Civ.App. 680 

61 C.J. p 960 note 44. 

32. Tenn—Penn-Dixie Cement Corp 

v. Kizer, 260 S.W.2d 904, appeal 
dismissed Penn-Dixie Cement Corp 
v. Dickinson, 78 S.Ct. 212, 844 U 
S. 890, 97 L.Ed.-. 

33. Ala.— Corpus juris quoted in 
McDowell v. Henry, 193 So. 108, 
109, 238 Ala. 668. 

Pa.—Lancaster v. Kray, 14 Pa.Dlst. 
343, 21 Lanc.L.Rev. 883. 

34. Vt.—Town of Brattleboro v. 
Carpenter, 168 A. 73, 104 Vt. 158. 

61 C.J. p 949 note 12 [a], [b]. 

Notice or demand as to tax payable 
generally see supra | 698. 

35. N.Y.—Seaflre, Inc., v. Ackerson, 
76 N.Y.S.2d 805, 193 Mlsc. 965, af¬ 
firmed 87 N.Y.S.2d 438, 276 App 
Div. 717, motion denied 89 N.Y.S 2d 
231, 275 App.Div, 836, affirmed 98 
N.E.2d 478, 802 N.Y. 668. 

88. N.Y.—Seaflre* Ina, v. Ackerson, 
supra. 

*7. Vt.—Town of Brattleboro v. 
Carp.nt.r, m A. »|, 104 Vt 1SS. 
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b. Place 

The Intent of statutes as to place of payment governs 
their construction. 

A statute relating to the place of payment of taxes 
must be construed according to its intent. 88 It has 
been held that, where a new county or other political 
subdivision is formed by separation from an old one, 
taxes on property within the district set off to the 
new county must be paid to the proper officer of 
that county, rather than in the old one; 39 and, if 
land has been assessed in a doubtful or disputed 
territory by two counties, the tax may be paid m 
the county in which the land is actually situated, 40 
and such payment will bar an action brought for the 
taxes in the other county. 41 Under a statute re¬ 
quiring land lying partly in one county or assess¬ 
ment distnet and partly in another to be entered 
for taxation in the county or district wherein the 
greater part is situated, but declaring that entry and 
payment m any county or district where any part 
of the land is situated shall discharge the taxes, pay¬ 
ment of taxes under a listing in a magisterial dis¬ 
trict where the smaller portion of the land lies will 
discharge the taxes. 42 


§ 618. Tender 

A good and sufficient tender of taxes due prevents 
proceedings for the enforcement of the taxes, If kept 
good. It must be unconditional and, ordinarily, for the 
full amount. 

A good and sufficient tender of taxes due has the 
same effect as actual payment, in preventing the 
lawful prosecution of any proceedings for the en¬ 
forcement of the taxes, 43 provided the tender is 
kept good. 44 The tender must be unconditional, 45 
although a demand for a receipt will not invalidate 
the tender under this rule where the law makes 
it the duty of the tax receiver to give a receipt; 46 
and a tender of payment of all items of a tax bill 
except one, which is stricken off, accompanied by 
a receipt “in full payment of above account,” to be 
signed by the collector and returned to the taxpayer, 
is not conditional. 47 

The tender must also be made by a person having 
an interest to protect, 48 and to an officer authorized 
to receive the tax. 49 It must be for the full amount 
of the tax due, with any accrued interest, penalties, 
or costs, 50 except where the assessment is entirely 
void, when no tender at all is necessary, 51 or where 
part of the tax is illegal, when the taxpayer may 


38. Tex—Oliver v. Lindsay, Civ 
App. 125 S W 2d 1097, error re¬ 
fused 

Oalllng on taxpayer or oolleotor 

Statutes held to manifest Intent to 
require collector to call on the tax¬ 
payer twice and thereafter to require 
the taxpayer to call on the collector, 
and not to make payments void un¬ 
less made in collector’s office, or un¬ 
der other specified circumstances — 
Oliver v Lindsay, supra. 

Payment held valid 

Where taxpayer's agent called at 
office of tax collector, and was led 
by deputy into another office, where 
be paid amount demanded and receiv¬ 
ed tax certificate, payment was val¬ 
id under statutes contemplating pay¬ 
ment of taxes at collector's office, 
especially where commissioners' 
court had not officially allocated of¬ 
fices to various officers — Oliver v. 
Lindsay, supra. 

39. Neb.—Fremont, etc., R. Co. v. 
Brown County, 26 N.W. 194, 18 
Neb. 616 

61 C.J. p 960 note 46. 

40. Idaho.—People v. Wilkerson, 1 
Idaho 619. 

*41. Idaho.—People ▼. Wilkerson, su¬ 
pra, 

40 . W.Va.—Kendall v. Phares, 74 8. 
E. 664, 70 W.Va. 616. 

-43. N.M.— 1 Tondre v. Garda, 116 P.2d 
684, 46 N.M. 483. 


Wash —State ex rel Peoples Nat 
Bank of Wash in Seattle v King 
County, 216 P 2d 225. 36 Wash 2d 
10 

61 C J. p 960 note 50 
Good-faith attempt to pay as tender 
see infra 8 619 b. 

Tender. 

As 

Condition precedent to action to 
impeach or vacate tax title see 
infra 88 974-978. 

Divesting officer of right to sell 
see infra § 750 

On redemption see infra 8 877. 

Discharge of lien 

(1) Where definite offer to pay tax 
collector is met with an unqualified 
refusal to accept the money, lien for 
the amount offered is discharged — 
Hossom v. City of Long Beach, 189 
P 2d 787, 83 Cal App 2d 745. 

( 2 ) Loss or discharge of lien gen- j 
erally see supra 8 596. 

Valid or sufficient tender held not 
shown 

(1) In general—Neal v. Shepard, 
128 So. 69, 167 Miss. 780. 

(2) Where tax collector was not 
given description of land, but gen¬ 
eral request was mads to him for 
statement of amount of taxes owing 
by owner on land acquired from nam¬ 
ed grantor, taxpayer did not make a 
valid tender as to tract of land for 
which statement was not furnished. 
—Entrekin v. Tide Water Associated 
L Oil Co., 86 So.2d 805, 203 Miss. 767. 
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44. NM—Tondre v Garcia. 116 P.2d 
584, 45 NM 433 

61 C J. p 960 note 61. 

45. Nev —State v Central Pac R 
Co. 30 P 686, 21 Nev 247, affirmed 
16 SCt. 885, 162 US 512, 40 L Ed 
1057 

N J —Mackie v City of Bayonne, 162 
A 252, 10 N JMisc 1055 

Tender held unconditional , 

Anz—Peterson v Central Arizona 
Light & Power Co., 107 P 2d 205, 56 
Ariz 231 

46. Nev—State v Central Pac. R 
Co, 30 P 686, 21 Nev. 247, affirmed 
16 SCt 885, 162 U.S. 612, 40 L.Ed. 
1057. 

47. Mo —State ex rel. Sedalia Water 
Co v Harnsberger, 14 S.W.2d 654, 
322 Mo. 94. 

48. Pa,—Trexler v. Africa, 27 Pa. 
Super 385. 

61 C.J. p 961 note 65. 

49. Wis—Edwards v. Uph&m, 87 N 
W. 728, 93 Wis. 456. 

60. Colo—Kobey v. Herron, 98 P.2d 
473, 105 Colo. 231. 

61 C.J. p 961 note 57. 

51. U.S.—Albany City Nat Bank v 
Maher, C.C N.T., 9 F. 884, 20 

Blatchf. 841. 

N.D.—State Finance Co. v. Bowdle, 
112 N.W. 76, 16 N.D. 198. 
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tender the amount legally due and resist payment 
of the rest; 62 and, where the assessor erroneously 
consolidates two tracts of realty, the owners of the 
respective tracts have the right to tender to the 
collector their just proportionate parts of the tax¬ 
es. 63 However, as discussed infra § 624 b, the tax¬ 
payer always has the right to tender the taxes due 
on a part of his assessed property, separable from 
the rest, or to offer payment of one only of several 
distinct taxes levied on the same property reserv¬ 
ing the right to contest the others. It has been held 
that a tender of the amount due for taxes on land 
advertised for sale for nonpayment of taxes, but 
not yet sold, need not include any fees of the col¬ 
lector for a levy on the land, 54 for traveling ex¬ 
penses to make a return to the state and county 
treasurers, 55 or for a commission on the tax. 56 

§ 619. Excuses for Nonpayment 

a. In general 

b. Mistake; reliance on official statement 

or certificate 

a. In General 

Various facts or circumstances, such as financial 
inability, have been held not to be excuses for nonpay¬ 
ment of taxes; other facts have been held to excuse non¬ 
payment, as where an unlawful rule for the mode of 
payment, or an excessive amount, has been imposed. 

The personal disability of the owner of property is 
not an excuse for his failure to pay the taxes there¬ 
on, as discussed supra § 59, nor is his financial in¬ 
ability to pay them, 57 or an actual or intended diver¬ 
sion to an unlawful purpose of the public moneys 
raised by the tax; 58 nor may one discharge his 
obligation to pay taxes by showing that he thought 
he had paid them, when his misapprehension was not 
induced by some officer charged with the duty of 


collecting the taxes. 63 Title to realty by adverse 
possession is not a sufficient reason for not paying 
taxes. 60 A taxpayer cannot absolve himself from 
liability for the payment of legally imposed taxes 
by setting up a waiver or discharge of such lia¬ 
bility by an officer who had no authority to waive 
or discharge. 61 Where a bank inquired of the 
auditor general's department as to its right to make 
payment of taxes on its capital stock for the balance 
of the year on a certain basis and was advised 
that the information would be given later, failure 
to furnish such information did not prejudice the 
right of the state to collect the taxes due. 62 

On the other hand, an unlawful rule adopted and 
published by the collecting officers that they will re¬ 
ceive payment of the taxes from no one but the 
owner in person will excuse an agent having charge 
of the property from making a useless tender and 
prevent a valid tax sale of the property. 63 So, there 
is no duty to pay such part of a tax as is levied in 
excess of the amount permitted by the constitu¬ 
tion. 64 An effort in good faith by a taxpayer to 
pay his taxes has been held equivalent to payment 65 
and to discharge the lien of the tax ; 66 but an effort 
to obtain information for the purpose of avoiding a 
tax is not the equivalent of an honest effort to pay 
the tax, 67 and failure of the officer to present a 
check given in payment of taxes, or delay in doing 
so, so that, by reason of failure of the bank, it is 
not paid, has been held no excuse for nonpay¬ 
ment. 68 

Where plaintiff in a suit involving a land contract 
is willing, but unable, to pay the tax on the con¬ 
tract because defendant refuses to yield possession 
thereof, a reviewing court may make an exception 
to the rule requiring payment of the tax before it 
will consider a case involving such a contract, since 


52. La.—Sibley, etc, R. Co v Cur¬ 
rie, 69 So. 148, 137 La. 713. 

61 C J. p 961 note 59. 

53. Tex.—Victory v. State, 158 S.W. 
2d 760, 138 Tex. 285. 

34. Mass.—Converse v. Jennings, 13 
Gray 77. 

55. Mass —Converse v. Jennings, 
supra. 

50, Mass—Converse v. Jennings, 
supra. 

57. N J —Silverthorne v. Warren R. 
Co., 33 N.J.Law 872. 

58. N.J.-State v. Fuller, 84 N.J. 
Law 227. 

58. Ark,—Schmeltzer v. Scheld, 167 
S.Vfr.Sd 193, 203 Ark. 274. 

OOi Mo.—Byrnes v. Scaggs, 247 S. 
W.2d 626. 

OL Iowa.—Iowa Nat Bank v. Stew¬ 


art, 232 N,W. 445, 214 Iowa 1229, 
reheard 244 NW 309, reversed on 
other grounds 52 S Ct. 133, 284 U. 
S. 239, 76 L.Ed. 265, followed in 
Home Sav. Bank v. Stewart, 282 
N.W. 471, 

62. Pa—Commonwealth v Central 
Nat. Bank, 143 A. 105, 293 Pa. 404. 

63. U.S.—U. S. v. Lee, Va., 1 B.Ct. 
240, 106 U.S. 196, 27 L Ed. 171. 

61 C J. p 961 note 70. 

Tender generally see supra | 618. 

64. La.—Dupre v. City of Opelousas, 
108 So. 479, 161 La. 272. 

65. Cal.—Hossom v. City of Long 
Beach, 189 P.2d 787, 83 CaLApp.2d 
745. 

Mich—Palmer v. State Land Office 
Board. 8 N.W.2d 664, 804 Mich. 
628. 

Wash.—Nalley v. Hanson, 118 P.2d 
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435, 11 Wash.2d 76—Schults v. 
Kolb, 64 P 2d 79, 189 Wash. 187. 

66, Cal.—Hossom v. City of Long 
Beach, 189 P.2d 787, 88 Cal.App.2d 
745. 

Wash.—Nalley v. Hanson, 118 P.2d 
485, 11 Wash. 2d 76—Schultz v. 
Kolb, 64 P.2d 79, 189 Wash. 187. 

67, Mich.—Bullock v. Auditor Gen¬ 
eral, 105 N.W. 542, 142 Mich 122 

68, Ariz.—Weidler v. Arizona Pow¬ 
er Co., 7 P.2d 241, 89 Arts. 890. 

Ill.—People ex rel. Smith v. Woods, 
188 NB. 869, 854 Ill. 224. 

N.T.—Crystal v. Foster, 265 N.Y.S 
707, 148 Misc. 827. 

N.D.—Haga v. Grand Forks County, 
258 NW. 849, 64 N.D. 587. , 

Ohio.—Manck v. Fratz, 7 Ohio Dec, 
Repriqt 704* 4 Cinc.L.Bul. 1048. > 

Payment by check. generally see lfe- 
fra | 628 o. 
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the controversy may require a judicial order and 
the lower court can better control it. 69 

Receiver . Under a statute providing that, where 
a receiver neglects to pay taxes on property, he 
may be cited to show cause why such taxes should 
not be paid, the fact that a receiver has sold realty 
by the order of the court and approval and that the 
purchaser has taken it subject to taxes is a good 
and sufficient cause for nonpayment. 70 

b. Mistake; Reliance on Official Statement or 
Certificate 

Generally, where, on a good-faith application to the 
proper officer to pay taxes, payment, or full payment, Is 
prevented by the officer's mistake or fault, the liability 
for taxes Is discharged. 

It is a general rule that, where a property owner 
in good faith applies to the proper officer for the 
purpose of paying his taxes, and such payment is 
frustrated by the mistake, negligence, or other fault 
of the officer, the attempt to pay is equivalent to 
actual payment. 71 Thus, where an owner of land, 
in good faith, applies to the proper officer, for the 
purpose of paying his taxes, and, by reason of the 
mistake or fault of the officer, is informed that 
there are no taxes against the land, or is furnished 
with a statement, certificate, or information as to 
the amount of the taxes which is incomplete or er¬ 
roneous and, acting on such information, he pays 
all that is demanded of him, there is m effect a pay¬ 
ment of the taxes due, which will discharge the 
owner from liability and defeat a subsequent sale 
for nonpayment, 72 although it has been held that a 
partial payment by reason of a mistake of the officer 
in stating the amount due merely discharges the 
taxes pro tanto. 73 So, where the owner of land 


goes to the county treasurer's office, in good faith, 
for the purpose of paying the taxes thereon, and, 
although using reasonable diligence to ascertain and 
pay them, fails to do so by reason of being misled 
by the assessment and the treasurer's advertised list 
of sales of unseated lands, the land being there 
designated by a wrong warrant number, a sale of the 
land for such taxes is void. 74 

A good-faith attempt to pay taxes, made within a 
proper time and to the proper official, which fails 
through the mistake, wrong, or fault of the tax¬ 
collecting official, has been held equivalent to pay¬ 
ment when asserted in the proper manner; 76 and 
such an attempt has also been held equivalent to 
tender. 76 A landowner, it has been held, is not 
bound as a matter of law to take notice of a new 
map giving a new description of his lands, and 
if, relying on the old description and the old map, 
he attempts to pay his taxes, and supposes he has 
done so on all his lands, but fails to do so on some of 
them which are subsequently sold for taxes without 
his knowledge, the deed made in pursuance of such 
sale is void. 77 It has also been held that an intend¬ 
ing purchaser of land who relies on a certificate of 
the collector as to the amount of taxes thereon takes 
the land discharged from the lien of a tax omitted 
from such certificate, although the certificate was 
not issued to the owner of the land, or applied for 
by him. 78 

Limitation of rule . The general rule hereinbefore 
discussed does not apply where the officer to whom 
application is made is not the one authorized to re¬ 
ceive the tax, 79 or is not authorized or required 
by law to furnish official tax statements, 80 or where 
it docs not appear that applicant was prepared and 


09. Mich.-—Klein ▼. Pines, 274 NW. 
795, 281 Mich. 285. 

70. Ind.—Stoner v. Bitters, 52 NE. 
149, 151 Ind 575. 

Payment from property In receiver’s 
possession see supra | 615. 

71. Nev. —Corpus Juris quoted la 
Robinson ▼. McKay, 233 P 2d 861, 
866, 68 Nev. 872 

Or.—Hilton v Lincoln County, 169 
P.2d 329, 178 Or. 616. 

Pa.—Rlehl v McCray, Com PI., 24 
Brie 47, 11 Som Leg J. 41 

Tex.— Corpus Juris quoted la Wlxom 
v. Bowers, Civ.App, 152 S.W.2d 
896, 901, error refused 

61 C.J. p 961 note 72 

72. Okl.— Corpus Juris cited la Gil¬ 

liland v. Shuman, 170 P 2d 549. 551, 
197 Okl. 365, 166 A.L.R. 850— Cor. 
pus Juris quoted la McKinney v. 
Farrow, 162 P.2d 265, 267, 194 

Okl. 397. 

Pa.—In re Sale of Real Estate for 


Taxes, Lawrence County, 27 A 2d 
688, 149 Pa.Super. 440 
61 C.J. p 962 note 73. 

Elfect of payment on right to sell 
see infra | 750. 

Reason for rule 

A taxpayer has a right to rely on 
representations and acts of the coun¬ 
ty treasurer.—Kershner v Sganzlni, 
113 P 2d 576, 45 N.M. 195, 134 A L R. 
1290 

Reliance ou treasurer’s books 

The statute providing for the keep¬ 
ing in county auditor’s office of a sus¬ 
pended tax list does not require that 
a taxpayer examine such books prior 
to paying taxes or make such books 
constructive notice of their contents, 
and he has a right to rely on treasur¬ 
er’s books which are supposed to con¬ 
tain correct amount due —Swanson v 
Page County, 17 N.W.2d 125, 236 
Iowa 227. 

73. Neb.—Johnson v. Finlay, 74 N. 
W. 1080, 54 Neb. 733. 
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74. Pa—Freeman v. Cornwell, 15 A 
873, 2 Mon 500. 

75. Mich—Palmer v. State Land Of¬ 
fice Board, 8 N.W 2d 664, 304 Mich 
628 

70. Fla.—Golden v. Grady, 34 So.2d 
877, 160 Fla 348—Shuptrine v 

Wohl Holding Corporation, 3 So 2d 
524, 147 Fla. 185 

Tender generally see supra $ 618. 

77. US.—Lewis v. Monson, Miss. 14 
SCt 424, 151 U.S. 546, 38 L.Ed 
265. 

Miss —Richter v. Beaumont, 7 So 
357, 67 Miss. 285. 

78. D.C—Rosecrans v. District of 
Columbia, 16 D.C. 120. 

79. Wis.—Edwards v. Upham, 67 N 
W. 728, 93 Wis. 455 

80. DC.—Elliot v District of Co¬ 
lumbia, 10 D.C. 396. 

NJ.—Kahl v. Love, 37 N J Law 5 
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willing to pay the taxes, 81 or where, notwithstand¬ 
ing the owner was erroneously informed by the 
officer that there were no taxes against his land, 
the publication of the delinquent list gave him the 
correct information. 82 So, where the application 
for a statement of the taxes due describes the prop¬ 
erty inaccurately, a mistake of the officer caused 
by such inaccurate description will not relieve ap¬ 
plicant from liability; 83 and, where an owner of 
land, when inquiring about taxes thereon, presents 
no description thereof, the fact that he is prevented 
from paying taxes thereon by a statement of the 
officer that there are no taxes due does not make the 
owner's act equivalent to the payment of taxes. 84 

§ 620. Mode and Amount of Payment 

Particular matters with respect to the mode and 


manner of payment of taxes are discussed in the 
sections immediately following. 

Examine Pocket Parts for later cases. 

§ 621. -Mode of Making Payment in 

General 

Taxes must be paid In the manner prescribed by 
statute, although payment may be accomplished by any¬ 
thing equivalent thereto, such as the transfer of credits. 
Private arrangements between the taxpayer and the col¬ 
lector are at their own risk. 

Taxes cannot be paid except in the manner pre¬ 
scribed by the statute, 86 and it is competent for the 
legislature to furnish alternative methods of pay¬ 
ment. 86 Payment of taxes may be accomplished by 
retention of funds belonging to the taxpayer, by 
transfer of credits, or anything else which is 
equivalent to actual payment. 87 Accordingly, it has 


81. Iowa.—Moore T. Hamlin, 88 
Iowa 482. 

82 . Mo.—Haley v. Guinn, 76 Mo 263 

83 . Neb —Browne v. Finlay, 71 N W 
84, 61 Neb 466. 

84 . Mich—Winkle v. Neitzel. 8 NW 
2d 904, 306 Mich 40 

affect of acknowledgment of error 

In such circumstances, right of 
state to collect taxes could not be 
defeated by officer’s acknowledgment 
of error.—Winkle v. Neitzel, supra 

85 . Ill.—People ex rel Smith v 
Woods, 188 N.E 369, 364 Ill. 224. 

Mo —Beckman v. Kinder. 165 S W.2d 
811. 237 Mo.App. 62. 

86. Pa—Commonwealth v. Central 
Nat Bank, 143 A. 105, 293 Pa. 404. 

61 C.J. p 963 note 95. 

87 . Mo.—Hurt v Edwards, 148 S.W. 
2d 642, 347 Mo. 667. 

N J —Eatontown Tp v. Monmouth 
County Electric Co, 74 A. 613, 78 
N J Law 493 
61 C J. p 962 note 86. 

Bale of land 

(1) When land is sold for taxes, 
the taxes are paid, except that, where 
the sale is to the county the taxes 
still remain unpaid.—Elkevik v. Lee, 
18 N.W 2d 94, 78 N.D. 197. 

(2) Effect of purchase by county 
as collection of tax see infra | 833. 

(8) Purchase by owner at tax sale 
as payment of taxes see infra f 809. 
Particular or edits 

(1) Where, at the time two foreign 
corporations were consolidated, both 
we re employing capital in the state, 
the consolidated corporation was en¬ 
titled to a credit on the amount of 
franchise tax for that year due from 
It equivalent to the franchise tax for 
that year previously paid by one of 
its constituent corporations.—Inter¬ 
national Paper Co. v. Curry, 9 So 2d 8, 
243 Ala. 228. 


(2) License fee imposed by statute 
for engaging in business of making 
small loans was a tax within excise 
tax law permitting financial institu¬ 
tions to credit amount of any other 
tax against the excise tax—State v 
Commercial Loan Co., 38 So.2d 571, 
251 Ala. 672. 

(3) Hospital was held within stat¬ 
ute allowing claims for services ren¬ 
dered indigent patients to be credit¬ 
ed against taxes—Piedmont Memori¬ 
al Hospital v. Guilford County, 12 S 
E 2d 266, 218 N.C 673. 

(4) When taxpayer presents to 
sheriff, in payment of taxes, order 
on fund which is overdrawn, he is 
entitled to credit for only as much 
as may properly be allocated to such 
fund.—White v. Morton, 171 S.E 762, 
114 W.Va 29. 

(5) Enabling act was held to mani¬ 
fest legislative intent that credit 
provided under existing provisions 
of tax law should not be allowed 
against new taxes, and, hence, util¬ 
ity was not entitled to credit of sum 
paid on taxes levied under local laws 
passed pursuant to enabling statute, 
against special franchise taxes im¬ 
posed under other tax laws.—Stand¬ 
ard Gas Light Co of City of New 
York v. Taylor, 292 N.Y.S. 371, 161 
Misc. 192, affirmed 288 N.Y.S. 1111, 
248 AppDiv. 583, affirmed 5 N.E.2d 
357, 272 N.Y. 611. 

▲eta or olroumetaaoes hold not to 
constitute payment 

(1) In general.—rAnghell v. State 
Land Office Board, 37 N.W. 2d 668, 
324 Mich. 670. 

(2) A property owner can be re¬ 
lieved from tax defaults only by pay¬ 
ing the sum required by law, mathe¬ 
matically ascertained, to the proper 
officer, and not by purchasing out¬ 
standing tax certificates against his 
property.—Holey v. Creel, 76 P.2d 
430, 102 Colo. 16. 
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(3) The fact that tax warrant was 
returned uncollected by the sheriff 
would not have the effect of pay¬ 
ment of taxes on personalty, and tax¬ 
payer would be deemed to owe the 
taxes —Richards-Conover Hardware 
Co v. Sharp, 95 P 2d 360, 160 Kan. 
506. 

(4) The application of money paid 
for taxes on real property to the 
wrong property, through a mistake in 
the trustee's office, does not consti¬ 
tute payment of the taxes with re¬ 
spect to owner of property on which 
the money was wrongly applied.— 
State v. Bennett, 180 SW.2d 891, 181 
Tenn. 196. 

(5) Fact that landowner's agent 
attempted to discharge tax lien by 
preparing list of properties and de¬ 
livering it to collector, who stated 
that he would work up receipts at his 
convenience and was Informed that 
landowner was ready to pay when 
receipts were available was not tan¬ 
tamount to payment —Burbridge v 
Bradley Lumber Co., 215 S.W. 2d 710, 
214 Ark. 135. 

(6) The adjustment whereby 
amount of tax was deducted from 
purchase price of land did not con¬ 
stitute a part payment of the tax so- 
as to entitle vendor to abatement of 
tax, since collector was not bound by 
adjustment —Morison v. Assessors 
of Brookline, 49 N.E.2d 237, 313 
Mass. 746, 

Money deposited la contest over ti¬ 
tle to land, after tax deed proceed¬ 
ings, was held not applicable to pay¬ 
ment of taxes without authorization 
of party who made deposit.—West- 
lund v. Mountrail County, N.D., 51 N. 
W.2d 687. 

Beat collected by oouaty under la- 
valid tax deed was not applicable to- 
payment of taxes against land.— 
Westlund v* Mountrail County, su¬ 
pra. 
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been held that a valid and allowed claim of exemp¬ 
tion may be considered in every way as tantamount 
to payment. 88 However, private arrangements be¬ 
tween the taxpayer and the collector are not regard¬ 
ed with favor, 89 and a tax cannot be discharged by 
the collector's merely marking it “paid" on his 
books, 90 although, in some states, it has been held 
that he may, if he chooses, account for the tax in 
his return, and then sue on the promise of the 
taxpayer to pay him. 91 The performance of such 
private arrangements is at the risk of the parties, 92 
and not of the state or other taxing authority, 93 and, 
although the state or county may adopt the arrange¬ 
ments, or, through the assertion of estoppel, get 
the benefit thereof, 94 the liability of the taxpayer 
persists until such acts are done as amount to pay¬ 
ment of taxes in the statutory way, 95 or until the 
taxing authority does some act which amounts to 
ratification of what has previously been done by the 
taxpayer and collector 96 Where a recorder made 
a mistake m recording a deed, so that the land was 
assessed to a person other than the purchaser, but 
the purchaser paid the taxes, which were marked 
“paid," and proper receipts issued, and afterward, 
with the acquiescence of the purchaser, a change 
was made in the receipts and records, whereby the 
payments were credited to other lands, there was no 
payment of the taxes on the lands purchased which 
would invalidate a sale thereof for the taxes 97 

Payment through an agent is discussed supra § 
609, and partial payments, infra § 624 b 

Tax on insurance premiums; discretion of super¬ 
intendent of insurance. Under a statute exacting 

88. Ariz—Hal las v Evans, 208 P 
2d 1153. 69 Arlz 77. 

Xlsn satisfied 

Where a person exempt from tax¬ 
ation appears before proper official 
and makes proper proof, It satisfies 
the statutory record lien which 
would otherwise be shown —Evans v 
Hal las. 167 P 2d 94. 64 Anz. 142 

89. Tex.—Figures v. State, Civ App , 

99 S.W. 412. 

61 C.J. p 962 note 87. 

90. Iowa —Ambler ▼. 

Iowa 173 

61 C.J. p 962 note 87. 

91. Mich.—Pontiac v. Axford, 12 N. 

W. 914, 49 Mich. 69 

61 C.J. p 963 note 89. 

98. Tex—Austin v. Fox, Com.App., 

1 S.W.2d 601—Miller v. State, 53 
S.W.2d 790, 122 Tex Cr. 59—Scisson 
v. State, 51 S.W.2d 703, 121 Tex.Cr. 

71. 

93. Tex.—Miller v. State, 53 S.W.2d 
790, 122 Tex.Cr* 59—Scisson v. 


from fire insurance companies a tax on premiums, 
it has been held that it is within the sound adminis¬ 
trative discretion of the superintendent of insurance 
to direct the tax to be paid in the most direct, con¬ 
venient, and accurate way for the efficient conduct 
of his departmental business. 98 

§ 622. - Set-Off and Counterclaim 

In the absence of statutory permission, a tax cannot 
be paid or discharged by setting off or counterclaiming 
against it a debt due from the taxing authority to the 
taxpayer. 

Since a tax is not a debt in the usual and 
ordinary sense of the word, 99 it cannot, unless the 
statute so provides, be paid or discharged by setting 
off or counterclaiming against it a debt due from 
the taxing authority to the individual taxpayer, 1 
and still less a debt due from the collector of taxes 
in his private capacity. 2 A person who has re¬ 
covered judgment against a county, and transferred 
it for value, is not entitled to have the amount of 
taxes for which a tax execution has issued against 
him during the life of the judgment credited on the 
judgment. 3 

A statutory right of offset is a privilege which the 
legislature may take away. 4 


§ 623. - Medium of Payment 

a. In general 

b. State and municipal bonds, warrants, 

and other obligations 
c Checks, drafts, notes, and money or¬ 
ders 

Or —Klamath Irr Dist v. Carlson, 
157 P 2d 514, 176 Or 336. 

Tex—Wedgworth v City of Fort 
Worth, Civ App, 189 S W 2d 40, 
error dismissed—Dallas Joint Stock 
Land Bank of Dallas v Ellis Coun¬ 
ty Levee Improvement Dist No 3. 
Civ App , 55 S W.2d 227. 

61 C J. p 963 note 2 
Credit on subsequent assessment for 
amount paid on prior illegal as¬ 
sessment see infra 9 628 
Set-off or counterclaim in actions to 
enforce taxes generally see Set-Off 
and Counterclaim 99 20. 47 
Taxes hold not subject to compe&sa. 
tion 

La —State v. Weaver, App., 55 So 2d 
279. 

2. WVa.—Miller v. Wlsener, 30 S.E. 
237, 45 WVa. 59. 

61 C.J p 963 note 3. 

3. Ga.—Ray v. Appleby, 94 S.E. 803. 
147 Ga 411. 

4 . Wis. — Tigerton Lumber Co. v. 
Village of Tigerton, 224 N.W. 124, 
198 Wis. 377. 


Clayton, 23 


State, 51 S W 2d 703, 121 Tex Cr 
71 

94. Tex—Austin v Fox, Com App , 
1 S W 2d 601 

95. Tex—Austin v Fox, supra 

96. Tex —Austin v Fox, supra. 

97. Iowa—Maxwell v. Hunter, 21 N 
W 481, 65 Iowa 121 

98. Kan—State v. Travis, 195 P. 
182, 108 Kan. 257 

Liability of insurance companies to 
tax on premiums and receipts see 
supra 9 167. 

99. La.—State v. Weaver, App, 55 
So 2d 279 

Tex —Dallas Joint Stock Land Bank 
of Dallas v. Ellis County Levee 
Improvement Dist. No 3, Civ App , 
55 S.W.2d 227 

Taxes as not debts generally see su¬ 
pra 9 1. 

1. Fla.—Alkens v. City of Rock- 
ledge, 182 So. 235, 132 Fla. 874. 

Mass.—Boston Five Cents Sav. Bank 
v. City of Boston, 61 N E 2d 124, 
818 Mass. 183 
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ft. In General 

Where a etatute prescribes the medium of payment 
of taxes, a collector may not accept anything else. In 
the absence of other statutory provision, taxes must be 
paid In cash, or money, or In legal tender. 

Provided the legislation does not violate any 
constitutional provision, 5 the legislature has power 
to prescribe the kind of funds, or the medium, in 
which taxes shall be paid; 6 and taxes cannot be 
paid except in the currency specified in the statute. 7 
So, the legislature may declare that only gold and 
silver coin shall be receivable for this purpose, 8 and 
under such a statute it has been held that United 
States treasury notes are not a legal tender in pay¬ 
ment of taxes, 9 although there is also authority to 
the contrary. 10 A statutory provision that taxes 
may be paid in certain instruments impliedly pro¬ 
hibits their payment in any other instrument. 11 A 
public officer charged by law with the collection of 
taxes may not accept anything not in the form or 
medium, or one of the mediums, of payment pre¬ 
scribed by statute, 12 and all persons are held to have 
notice of the extent of his powers. 13 

In the absence of a statute providing otherwise, 
taxes must ordinarily be paid in cash, 14 or money, 15 
or legal tender, 16 and the acceptance by the col¬ 


lector of any kind of property other than lawful 
money will not'operate to discharge or pay the 
taxes. 17 

Bank notes . Where a state is the sole stockholder 
in a bank, or establishes a bank ps its fiscal agent, 
and provides by law that the notes of the bank shall 
be receivable in payment of taxes, it is the im¬ 
perative duty of the collector to accept such notes 
when tendered in due amount. 18 

b. State and Municipal Bonds, Warrants, and 
Other Obligations 

State and municipal bonda, warrants, and similar evi¬ 
dences of indebtedness are receivable in payment of taxes 
only If so declared by law. 

State scrip, county warrants or orders, treasurers' 
certificates, school-district orders, state or municipal 
bonds or the coupons therefrom, and all other such 
evidences of indebtedness are not receivable in 
payment of taxes, unless specifically made so by 
some constitutional or statutory provision; 19 and 
a statute providing for the payment of state taxes 
with warrants of the state up to a stated percentage 
has been held to violate a constitutional provision 
for payment in money only. 20 Where, however, 


5. Ariz.—Frauenfelder v. State ex 
rel. La Pride, 41 P.2d 311, 46 Ariz 
183 

Ill.—People v. Board of Education of 
School Diet No. 35, 182 NE. 383, 
349 Ill 291. 

6. Ill —People ex rel. Swartchild & 
Co. v. Carter, 36 N E 2d 64, 376 III 
590—People v. Board of Education 
of School Diet. No 35, 182 NE 383, 
349 Ill 291. 

61 C.J. p 963 note 7. 

The rule* of civil procedure do 
not change or supersede statute des¬ 
ignating the specie in which taxes 
are payable—Wedgworth v Daven¬ 
port, Tex.Civ.App., 170 S.W.2d 789 

7. Ill.—People v. Woods, 188 N.E. 
369, 354 Ill. 224. 

8. U.S.— Hagar v. Reclamation Dist. 
No 7, Cal. 4 S.Ct 663, 111 U.S. 701, 
28 L Ed 669. 

61 C J. p 963 note 8. 

9. U.S —Lane County v. Oregon, Or., 
7 Wall. 71, 19 L.Ed. 10L 

61 C.J. p 963 note 9. 

10. Idaho.—Crutcher v, Sterling, 1 
Idaho 306. 

61 C.J. p 963 note 10. 

11. Ariz.—Roe v. Roosevelt Water 
Conservation Diet., 16 P.2d 967, 41 
Ariz. 197. 

IS. S.C.—American Surety Co. v. 
Hamrick Mills, 4 S E 2d 308, 191 
S.C. 362, 124 A.L.R. 1147. 

Statute held mandatory 

S.C.—State ex rel. Cherokee County 


v. Brown, 196 S.E. 889, 187 S.C. 
223. 

Existing national onrrenoy 

N.C.—Town of Taylorsville v. Moose, 
193 SE. 394, 212 N.C. 379. 

13. S C.—American Surety Co. v 
Hamrick Mills, 4 S.E.2d 308, 191 
S.C. 362, 124 A.L.R. 1147. 

14. Fla.—Peninsula Land Co. v 
Howard, 6 So 2d 384, 149 Fla. 772, 
786. 

N D — Corpus Juris cited in Haga v. 
Grand Forks County, 253 N.W. 849, 
850, 64 N.D. 537. 

Okl— Corpus Juris cited in Davis v 
McCasland, 75 P.2d 1118, 1119, 182 
Okl. 49. 

Tex.—Miller v. State, 53 S.W.2d 790, 
122 Tex.Cr. 59—Scisson v. State, 61 
S.W.2d 703, 121 Tex.Cr. 71. 

61 C.J. p 962 note 84. 

10. Ala.—Wadsworth v. State, 142 
So. 529, 226 Ala. 118. 

Ariz.—Roe v. Roosevelt Water Con¬ 
servation Dist, 16 P.2d 967, 41 
Ariz. 197. 

Idaho.—Vial v. Paradis, 255 P. 643, 44 
Idaho 157, 53 AL.R. 191. 

Ill.—Johns v. McKibben, 40 N.E. 449, 
156 Ill. 71. 

N.Y.—Crystal v. Foster, 265 N.Y.S. 
707, 148 Misc. 827. 

Pa.—McKinley v. Powell, Com.PI., 29 
Del.Co. 61. 

Tex.—Wedgworth v. City of Fort 
Worth, Civ.App., 189 S.W.2d 40, 
error dismissed. 

W.Va.—State ex rel. Department of 
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Unemployment Compensation v 
Continental Casualty Co., 42 S E 
2d 820, 130 WVa. 147. 

61 C.J. p 962 note 84 [a], p 963 note 

12 . 

"Unless qualified in the context, 
the term ‘taxes' or ‘tax' is used in 
the sense of money—an exaction to 
be discharged in money. Money is 
always understood in the tax laws 
when nothing else is mentioned"— 
Skutt v. City of Grand Rapids, 266 
N.W. 344, 347, 275 Mich. 258. 

X*wfnl money 

Ariz —Weidlor v. Arizona Power Co , 
7 P.2d 241, 39 Ariz. 390. 

Fla.—Peninsula Land Co. v. Howard, 
6 So 2d 884, 149 Fla. 772, 786. 
lawful money of United States 
Ariz.—Frauenfelder v. State ex rel 
La Prade, 41 P.2d 311, 45 Ariz 183. 
Neb—Richards v. Hatfield, 59 N.W. 
777. 40 Neb. 879. 

N.D—Haga v. Grand Forks County, 
258 N.W. 849, 64 N.D 637. 

16. N.C.—U. S. Fidelity & Guaranty 
Co. v. MoGougan, 167 8.E. 887, 204 
N.C. 18. 

17. Neb.—Richards v. Hatfield, 59 
N.W. 777, 40 Neb. 879. 

18. U.S—South Carolina v. Stoll, S. 
C., 17 Wall. 425, 21 L.Ed. 650. 

61 C.J* p 963 note 18. 

19. Vt.—Sawyer v. Springfield, 40 
Vt. 805. 

61 C.J. p 964 note 14. 

90. Aris.—Frauenfelder v. State ex 
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obligations of any of the kinds mentioned are ex¬ 
pressly declared by law to be receivable in dis¬ 
charge of taxes, the collector is bound to accept them 
when tendered in proper amount, and, if he refuses 
the tender, his further acts in proceeding to collect 
the taxes are unlawful. 21 Such a statute applies 
only where the payment is made before the taxes 
have become delinquent; after that they must be 
paid in money 22 It has been held that under a 
statute authorizing city warrants to be received in 
payment of taxes, a warrant issued by a city against 
its general fund in one year is receivable in pay¬ 
ment of taxes for a subsequent year. 23 The fact 
that county or municipal obligations are already 
barred by the statute of limitations when offered to 
the collector does not justify him in refusing to ac¬ 
cept them; 24 but he cannot be required to receive 
any which are void because illegally issued 25 


c. Checks, Drafts, Notes, and Money Orders 

A check or draft offered for taxet constitutes pay* 
ment only If and when accepted, presented, and paid. 
A tax collector has no right to accept promissory notes 
of individuals in payment of taxes. 

The acceptance of a check on a bank for the 
amount of the drawer's taxes is at most only a con¬ 
ditional payment; that is, the taxes are not paid 
until the check is paid, and if it is never presented 
or is dishonored, the taxes remain a charge. 26 This 
is so even though a receipt in full for the taxes has 
been issued, 27 and even though the receiving officer 
treats the check as cash, 28 or as payment, 29 or is 
negligent in handling it 80 The fact that checks 
are accepted in payment of particular taxes does not 
bind the taxing authority as to future taxes. 31 The 
same rules apply with respect to drafts. 82 


rel La Prade, 41 P 2d 311. 45 Ariz 
183. 

21. U S —Hagood v Southern, S.C , 

6 S.Ct. 608. 117 US. 62, 29 L Ed. 
805 

Cl c J. p 964 note 15 

22. Tex —Bammel v. Houston, 2 S 
W. 740, 68 Tex. 10 

23. S.D.—Western Town Lot Co. v. 
Lane, 66 NW. 17. 7 SD 599. 

24. Ark —Hill v Logan County, 21 
SW. 1063, 57 Ark 400 

01 C J. p 964 note 19. 

25. Colo—People v Maj. 15 P. 36, 
9 Colo 414 

61 C J. p 964 note 20 

22. US—Fidelity & Deposit Co of 
Maryland v Citizens Nat Bank of 
Waco, C C A.Tex., 101 F 2d 974, 
certiorari denied Citizens Nat. Bank 
of Waco \ Fidelity & Deposit Co 
of Maryland. 59 S CL 827, 307 U. 
S. 626, 83 LEd 1509 
Arlz—Weidler v Arizona Power Co., 

7 P 2d 241, 39 Ariz 390 

Cal —Cantlay & Tanzola v Ingels, 88 
P.2d 141, 31 Cal App 2d 563. 

Ill.—People ex rel. Ames v. Marx, 18 
N.E 2d 915, 870 Ill 264—People ex 
rel. Smith v. Woods, 188 N.E. 369, 
354 Ill. 224. 

Mo.—Beckman v. Kinder, 166 S.W.2d 
311, 237 Mo App 52. 

N.D.—Corpus Juris oltod in Haga v. 
Grand Forks County, 253 N.W. 849, 
850. 64 N.D. 637. 

Pa.—Paxtang Borough School Dist 
v. Martin, Com.Pl., 50 Dauph Co. 
240—McKinley v. Powell, Com.Pl., 
29 Del Co. 61. 

Utah.—Black v. Johnson, 18 P.2d 901, 
81 Utah 410. 

61 C.J. p 964 note 21. 

Oolleotor hold taxpayer's agent 
S.C—American Surety Co. v. Ham¬ 
rick Mills, 4 S.E.2d 808, 191 S.C. 
862, 124 A.L.R. 1147—State ex rel 


Cherokee County v. Brown, 196 S 
E 889, 187 SC 223. 

Custom 

(1) Fact that taxes were custom¬ 
arily paid by check did not give such 
procedure sanction of law, where 
payment by check was not authorized 
by statute 

Pa.—McKinley v. Powell, Com PL, 29 
Del Co 61. 

S C —State ex rel Cherokee County 
v Brown, 196 S E. 889, 187 S.C. 
223 

(2) An established custom of de¬ 
livering checks for taxes cannot, of 
itself, operate to make the checks 
constitute payment of taxes unless 
the checks are actually paid and 
the proceeds of the checks are receiv¬ 
ed by the tax collector—State ex rel 
Department of Unemployment Com- | 
pensation v. Continental Casualty 
Co.. 42 S E 2d 820. 130 WVa. 147 
Instruction by governmental agency 

The rule obtains even though an 
agency of the state government in¬ 
structed that payment be made by 
cashier's check or certified check — 
American Surety Co v. Hamrick 
Mills, 4 S E 2d 308, 191 SC. 362, 124 
A.L.R. 1147. 

Conversion of proceeds of oheok by 

taxpayer's attorney was held not to 
constitute payment of taxes —John j 
Hancock Mut. Life Ins Co v Row¬ 
land, 173 SE. 417, 178 Ga. 494. 

27. S C.—American Surety Co v. 
Hamrick Mills. 4 S E 2d 308, 191 
SC. 362, 124 A LR 1147. 

Utah.—Black v Johanson, 18 P.2d 
901, 81 Utah 410 

98 . Iowa.—Morgan v. Gilbert, 223 N. 

W. 483, 207 Iowa 725. 

29. N.D.—Haga v. Grand Forks 
County, 253 N.W. 849, 64 N.D. 537 
Discretion and risk of oolleotor 
Under statute, while taxes are pay¬ 
able in existing national currency, 
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any tax collector, in his discretion 
and at his own riBk. may accept 
checks and issue tax receipts, in 
which case, if checks are returned 
unpaid, without his negligence in 
presenting them for payment, taxes 
are deemed unpaid and collector may 
bring actions on checks or use any 
remedy allowed for the collection of 
taxes—Miller v. McConnell, 36 S E 
2d 722, 226 N C 28 

30. Ariz—Weidler v. Arizona Power 
Co.. 7 P 2d 241, 39 Ariz 390 

Ill.—People ex rel Smith v. Woods, 
188 N.E 369. 354 Ill 224 
Excuses for nonpayment see supra 
S 619. 

Negligence held not chargeable to 
oounty 

N D —Haga v. Grand Forks County, 
253 N W 849. 64 N D. 537 

Failure to present before closing of 
bank 

Ariz —Weidler v Arizona Power Co , 
7 P 2d 241, 39 Ariz 390 
Ill—People ex rel. Smith v. Woods, 
188 NE 369. 354 Ill 224 
NT—Crystal v Foster, 265 NTS 
707, 148 Misc 327 

N D —Haga v. Grand Forks County, 
253 NW 849, 64 N D. 637 
Prompt presentation for payment 
Pa.—Paxtang Borough School Dist 
v. Martin, Com PI, 60 Dauph Co 
240—McKinley v. Powell, Com.Pl., 
29 Del Co 61. 

31. Ariz.—Weidler v. Arizona Power 
Co, 7 P 2d 241, 39 Ariz. 390. 

Ill.—People ex rel. Ames v. Marx, 18 
N.E 2d 915, 370 Ill. 264. 

32. W.Va.—State ex rel. Department 
of Unemployment Compensation v 
Continental Casualty Co., 42 SE.2d 
820. 130 W.Va. 147. 

61 C.J. p 965 note 28. 

Oounty truMurar’a negligence in 
presentation of draft does not es¬ 
top county, tq demand payment in 
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If the check is actually paid, the taxpayer's lia¬ 
bility is discharged, 33 the payment relating back to 
the date of the receipt of the check by the tax-col¬ 
lecting authority. 34 While this has been held to be 
the rule in the absence of a statute authorizing pay¬ 
ment of taxes by check or draft, 35 under other au¬ 
thority, a statute permitting an officer to accept 
checks or drafts does not change the rule that 
acceptance of a check or draft does not amount 
to payment of the tax until the check or draft is 
paid. 36 An unaccepted check does not constitute 
payment. 37 

Where a tax collector invites payment by check 
by a printed statement on the tax bill, and refuses 
tender of a portion of the bill on the ground that the 
taxpayer has not shown on the original and dupli¬ 
cate tax bills the exact amount he intends to pay 
on each item, he cannot, in a subsequent action, suc¬ 
cessfully claim that the tender was rightfully re¬ 
fused because not a legal tender. 38 Where a land¬ 
owner's agent delivers the owner's check, together 
with his own, in payment of taxes on the land, the 
officer, on finding that the agent's check is worth¬ 
less, can rescind the transaction, recover the receipt 
given, and return to the agent the part amount on 
the owner's valid checks 39 

Money orders. Where a collector has, for many 
years, received and accepted United States postal 
money orders sent through the mail by nonresident 
taxpayers, a money order for the full amount due, 
sent postage prepaid, properly addressed, and duly 
received in the collector's office operates as pay¬ 
ment. 40 

As to promissory notes of individuals, the col¬ 
lector has no right whatever to accept them; if he 
does so, it may give him a private right of action 


against the maker, but cannot prejudice the public 
in the collection of the revenue, 41 and municipal 
officers cannot ratify their agent's unauthorized 
acceptance of a note for taxes, so as to release the 
taxpayer. 43 

§ 624. - — Amount of Payment 

a In general 
b Partial payment 
c. Rebates and discounts 

a. In General 

The amount of the tax which must be paid depends 
on statutory provisions. 

The amount of the tax which must be paid de¬ 
pends on statutory provisions 43 A statute requiring 
a corporation to pay its tax to the state treasurer, 
although it has applied to the supreme court for an 
abatement thereof, and providing that a reduction, 
if obtained, shall be credited on its next tax, is 
mandatory as to allowing such credit. 44 

The amount of payment as affected by the time 
thereof is discussed supra § 617; the effect of pay¬ 
ment of less than is due, in reliance on the state¬ 
ment made by the receiving officer, supra § 619; and 
penalties and interest on delinquent taxes, infra §§ 
1021-1036, 1054 

Receipts; certificates. Tax receipts regular in 
form and issued by the proper officer constitute 
prima facie proof of the amount of tax due 45 A 
statute providing that in certain counties the tax 
collector shall, on request, issue a certificate show¬ 
ing the amount of the taxes due on the property 
described therein has no reference to the definite as¬ 
certainment of the items of property which may 
lawfully be assessed for taxes. 46 


money, since responsibility of tax¬ 
payer is not discharged until money 
is received by county—Haga v 
Grand Porks County, 263 N.W. 849, 
64 ND. 637. 

Conformity to latter accompanying 
draft 

County treasurer was held unau¬ 
thorized to cash and apply taxpayer's 
draft except as definitely specified 
in letter accompanying draft.—Chica¬ 
go, R. I. & P. Ry. Co. v. Slate, 241 
N.W 398. 213 Iowa 1294. 

33. Ill —People ex rel. Smith v. 
Woods, 188 N.B. 369, 364 Ill. 224 
—People, for Use of Marks, v. 
Harding, 268 Ill App. 204. 

61 C.J. P 965 note 24. 

34 . Ariz.—General Petroleum Corp. 
of Cal. v. Smith, 157 P.2d 856, 62 
Arlfc. 239, 158 A L.R. 864. 

Cal.—Cantlay & Tanzola v. Ingels, 
88 P.2d 141, 81 Cal.App.2d 563. 


WVa—State ex rel Department of 
Unemployment Compensation v 
Continental Casualty Co, 42 S.E 2d 
820, 130 WVa. 147. 

35. WVa.—State ex rel. Department 
of Unemployment Compensation v. 
Continental Casualty Co., supra. 

36. N.D—Haga v. Grand Porks 
County, 253 N.W. 849, 64 N.D. 637. 

37. N.J.—Mackie v. City of Bayonne, 
162 A. 252, 10 N.J.Misc. 1055. 

3a Ill—People v. Lamb, 115 N.E. 
720, 277 Ill 584. 

39* Or.—Bridges v. Hurlburt, 178 P. 
793, 91 Or. 262. 

40 . Ala.—Brown v. Ellison, 194 So 
822, 239 Ala. 320. 

41 . Mich.—Hatch v. Reid, 70 N.W 
889, 112 Mich. 430. 

61 C.J. p 965 note 25. 
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42. Me —Inhabitants of Town of 
Frankfort v. Waldo Lumber Co, 
145 A. 241, 128 Me 1 

43. Statute not impliedly repealed 

Statute providing for adjustments 
of taxes paid, on rate other than that 
for current year, so that tax finally 
paid shall conform to rate for cur¬ 
rent year, was not impliedly repealed 
by law relating, in general, to the 
registration, licensing, and taxation 
of motor vehicles—Wheir v. Dye, 73 
P.2d 209, 105 Mont. 347. 

44 . N.H.—Boston, etc, R. Co. v. 
State, 13 A 874, 64 N H. 490. 

45 . Okl —Board of County Com'ra 
of Seminole County v, Griffith 
Realty Co., 237 P.2d 144, 205 Okl. 
253. 

43 . Tex.—Republic Ins. Co. v. High¬ 
land Park Independent School 
Dist., 171 B.W.2d 342, 141 Tex. 224. 
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Deduction of costs. A landowner bringing a 
mandamus proceeding to compel an officer to deter¬ 
mine whether the landowner had made a good- 
faith attempt to pay a tax may, if prevailing at the 
hearing, deduct the cost of the mandamus proceed¬ 
ing from the amount of delinquent taxes to be 
paid. 47 

Effect of proceedings to reduce valuation. The 
mere pendency of proceedings to secure a reduction 
in the assessed valuation of property does not of 
itself affect the taxpayer’s liability for the payment 
of the taxes on the valuation as finally determined. 48 

b. Partial Payment 

Except where part payment Is authorized by stat¬ 
ute, or where the taxes are separable, acceptance of 
part payment cannot be compelled, although an officer 
may accept it in his discretion. 

The law ordinarily intends that taxes shall be 


paid in full at one time and, unless part payment 
' is authorized by statute, 49 a taxpayer cannot ten¬ 
der a portion of the tax due and demand a receipt 
therefor; 60 but this is not equivalent to saying that 
the officer may not legally accept a partial pay¬ 
ment, 51 and he may do so in his discretion, crediting 
it on the tax assessed. 62 Where the statute provides 
that delinquent taxpayers may pay taxes in arrears 
in annual installments, the privilege so extended is 
lost when the payments are not made within the time 
provided 53 The execution of a tax installment 
contract, in accordance with a statute, does not 
constitute payment of the delinquent taxes covered 
by the contract 54 Where, however, the taxes are 
separable, the rule against part payment does not 
apply, 65 and the citizen ordinarily has the right to 
pay the amount of any one tax listed against him, 
while refusing or omitting to pay others, 56 or to 


47. Mich—Palmer v State Land Of- i 
flee Board. 8 N W 2d 664, 304 Mich. 
628 

Costs incidental to collection of tax¬ 
es see infra S 1055 

48. Ohio—Tyroler Realty Co v 
Board of Revision of Cuyahoga 
County, 9 Ohio Supp 99 

49. Arlz —Peterson v. Central Ari¬ 
zona Light & Power Co, 107 P 2d 
205, 56 Ariz 231 

Ohio—Monroe v Zangerle. 97 NE 
2d 679, 155 Ohio St. 129—Ewing v. 
Co-operative Realty & Platting Co, 
24 N.E 2d 602, 62 Ohio App 437 
61 C J. p 965 note 34. 

Effect of partial payment see infra 
fi 628. 

Statute held permissive and not 

mandatory—Murie v. Cavalier Coun¬ 
ty. 278 NW. 243, 68 ND 242 

forfeited lands 

Statute held not to apply to lands 
which have already been forfeited to 
the state.—Malta v Wright, 76 NE 
2d 727, 80 Ohio App 415 
Torfelture provision not supplied 
In interpreting tax installment 
contract statute which did not pro¬ 
vide that landowner forfeited rights 
under contract on failure to pay 
subsequent taxes, court could not 
supply forfeiture provision even 
though later enactments did so pro¬ 
vide. —Boehrs v. Dewey County, S.D , 
48 N.W.2d 881. 

Delinquent taxes as not current 

Under act providing that, after 
taxes and assessments have become 
delinquent, taxpayer may enter into 
written contract to pay delinquent 
taxes in Installments over period of 
years, delinquent taxes and assess¬ 
ments do not take on character of 
current taxes and assessments after 
taxpayer has entered into such con¬ 
tract —Delphos Realty Co. v. Wilson, 
105 N.E.2d 81, 90 Ohio App. 544. 


Ball road property; undisputed por¬ 
tion 

Even though statute authorizes 
partial pa>ment of delinquent taxes 
on railroad property, it cannot be 
read to imply that partial payments 
can be made on principal while inter¬ 
est is ow ing Statute intended that 
amount of taxes not in substantial 
dispute should be fully paid and com¬ 
pletely eliminated, leaving only dis¬ 
puted balance to be litigated—State 
v Erie R Co, 42 A 2d 759, 23 NJ 
Mlsc. 203 

Statutes hold unconstitutional 

Mont—State ex rel DuFresne v Les¬ 
lie. 50 P 2d 959, 100 Mont 449, 101 
ALR 1329 

Neb—Steinacher v Swanson. 268 
NW 317, 131 Neb 430, followed in 
Fillmore County v Burke, 268 N 
W 333, 131 Neb 438 

50. Cal —Schaffer v State Board of 
Equalization, 241 P.2d 46, 109 Cal 
App 2d 574 

Utah—State v Evans, 6 P 2d 161, 
79 Utah 370, 84 A L R 766 
61 C.J. p 965 note 33. 

61. Cal —Schaffer v State Board of 
Equalization, 241 P.2d 46, 109 Cal 
App 2d 574 

Statute with respect to protest 

against sale for delinquent taxes 
does not prevent county treasurer 
from receiving, before delinquency, 
partial payments on tax not protest¬ 
ed for invalidity.—State v. Evans, 6 
P.2d 161, 79 Utah 370, 84 A L.R 766 

52. Utah.—State v. Evans, supra, 

53. N.Y.—Litchfield v. Brooklyn, 81 
N.Y.S. 151, 10 Misc. 74. 

54. S.D—Boehrs v. Dewey County, 
48 N.W.2d 831. 

55. Iowa.—Chicago, R I & P. Ry. 
Co. v. Slate, 241 N.W. 898, 213 Iowa 
1294. 

61 C.J. p 966 note 86. 
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State, city, and county taxes 

The tax collector is not authorized 
to require payment of city taxes be¬ 
fore permitting payment of state 
and county taxes—City of Opp v. 
Brogden, 181 So 752, 236 Ala 180 

56. Cal —Loew’s v Bvram, 82 P 2d 
1, 11 Cal 2d 746 

N D — Corpus Juris quoted in Federal 
Land Bank of St Paul v Johnson, 
274 N W 66S. 670, 67 N D 531 
Or—Milne \ Hess, 18 P 2d 229, 141 
Or 469. 89 AL R 711 
61 C J p 966 note 37 
General land taxes; hail taxes 
N D —Federal Land Bank of St Paul 
v Johnson, 274 NW. 668, 67 ND 
534 

Conservancy district assessments 

Refusal to accept tenders of state 
and county taxes without payment 
at the same time of conservancy dis¬ 
trict assessments was unlawful, not¬ 
withstanding the provision of the 
Conservancy Act that assessments 
shall become due at the same time 
that state and county taxes are due, 
and shall be collected at the same 
time and in the same manner.—Ton- 
dre v. Garcia, 116 P.2d 584, 45 N.M 
433 

General taxes and special assess¬ 
ments 

Where special assessments were 
levied pursuant to proceedings taken 
and bonds issued under statute not 
requiring payment of special assess¬ 
ment taxes together with general 
taxes, amendment requiring payment 
of special assessment taxes together 
with general taxes for county pur¬ 
poses was inapplicable to such as¬ 
sessments; and, under statute pro¬ 
viding that special assessment taxes 
"shall be In addition to all other tax¬ 
es .. . and shall be levied, com¬ 
puted, entered, collected and enforc¬ 
ed in the same manner and by the 
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pay the taxes for one year, and contest those as¬ 
sessed for other years, 67 or to pay the tax on any 
one piece or item of his property which is separately 
assessed, without offering to pay the taxes on other 
parts. 68 Where several persons own interests in 
land assessed a9 a whole, the owner of a part 
interest may generally, and subject to the rules, 
stated supra § 614, as to apportionment and con¬ 
tribution, pay a proportion of the tax corresponding 
to his interest. 68 On the other hand, it has been 
held that, where land is assessed in the name of 
the joint owners as a whole, a payment by one of 
such owners of a part of the taxes corresponding to 
his interest will not redeem such interest from 
-delinquency; 60 that the owner of three quarter sec¬ 
tions of land which have been assessed and taxed 
as entire and complete quarter sections cannot pay 
taxes on an undivided half of each; 61 and that, 
where two adjacent lots of different sizes and values, 
land belonging to different owners, are improperly 
assessed together as one parcel, the owner of the 
larger and more valuable lot cannot, by paying one 
half of the joint tax, cast the burden of the re¬ 
maining one half on the other lot. 62 Where the 
statute makes personal taxes a lien on real estate, 
a tax collector has been held not authorized or ob¬ 
liged to receive the tax on the realty and receipt for 
it as long as the taxes on the personal property re¬ 
main unpaid, 63 but there is also authority to the con¬ 
trary. 64 

c. Rebates and Discounts 

Statutes allowing rebates or discounts on taxes paid 
within a certain time have been held valid. 

As an inducement to citizens to pay their taxes 
promptly, it has been made proper, under some 


statutes, to allow a rebate or discount on all taxes 
paid within a certain time after they become due, 66 
and such a statute is valid, 66 unless it permits the 
rebate or discount to be made in such a manner as 
to violate the constitutional requirement of a uni¬ 
form and equal rate of assessment and taxation or 
some other particular constitutional provision, as 
discussed supra § 32. It has been held that a statute 
providing for a discount on taxes paid during cer¬ 
tain months to the county sheriff or tax collector, 
without according the same discount to a taxpayer 
on taxes paid directly to the state treasurer, is 
valid. 67 

§ 625. Evidence of Payment 

a. In general 

b. Presumptions 

c. Admissibility 

d Weight and sufficiency 

a. In General 

A statute may require a collector to furnish, on de¬ 
mand, a certificate showing, If such is the case, that all 
taxes on a particular tract have been paid. 

Under statute, a tax collector may have the dut> 
to furnish, on demand, with respect to any particular 
lot or tract, a certificate showing, if such is the 
case, that all the taxes thereon have been paid. 68 

b. Presumptions 

Various presumptions of payment of taxes have been 
made, such as the presumption from lapse of time; but 
they are rebuttable. 

The mere duty of the owner of property to pay 
the taxes thereon raises no presumption that he has 
paid them, 69 although, on the other hand, it has 


same persons and at the same time” 
as other taxes, taxpayer had the 
right to pay general taxes for coun¬ 
ty purposes separately from special 
assessments, in view of such amend¬ 
ment—Loew’s v. Byram, 82 P.2d 1, 
11 Cal 2d 746. 

57. Minn—Olmsted County v. Bar¬ 
ber. 17 N.W. 473, 944, 81 Minn. 256. 

61 C.J. p 966 note 88. 

58. Mo.—State v. Harnsberger, 14 
SW.2d 554, 322 Mo. 94. 

61 C.J. p 966 note 39. 

08. Mich.—Petition of Auditor Gen¬ 
eral, 187 NW. 527, 217 Mich. 695. 
61 C.J. p 966 note 40. 

00. W.Va.—State v. Central Poca¬ 
hontas Coal Co., 98 S.B. 214, 83 W. 
Va. 230. 

01 . Kan.—Auld v. McAllaster, 28 P. 
165, 48 Kan 162. 

Oft. Kan.—Challls* v. Hekelnkaem- 
per, 14 Kan 474. 

08. N.D.—Home Owner*’ Loan Corp. 


v. Wright, 299 N.W. 860, 71 N.D 
235 

Wyo—Ricketts v. Crewdson, 79 P. 

1042, 81 P 1, 13 Wyo. 284. 

04. Ariz —Moore v Missouri State 
Life Ins. Co., 31 P.2d 99, 43 Ariz. 
337. 

65. Wash.—Northern Pac. Ry Co. v. 
Franklin County, 203 P. 27, 118 
Wash. 117. 

61 C.J. P 966 note 45. 

Statute held applicable to personal 
property taxes 

Pa.—Mahaney v. Mercer County, 57 
Pa.Dist & Co 349. 

Part payment before passage of act 

Taxpayer who had paid half of 
realty taxes for particular year be¬ 
fore passage of act providing for re¬ 
bate on payment of delinquent taxes 
was held entitled to full rebate on 
thereafter paying other half of delin¬ 
quent taxes for such year, since tax 
on specific parcel of property for 
any year is a unit and remains tax 
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for such year until entire tax Is paid. 
—Morf v. Johnston, 22 P.2d 663, 173 
Wash. 215. 

“Date of notice” 

Date of posting of notices, not of 
mailing of itemized statement, was 
“date of notice” commencing period 
within which taxpayer is allowed 
abatement for tax payment—Pinola 
v. Davis, 161 A. 567, 106 Pa.Super 
217. 

96. Ky.—Louisville, etc., R. Ce. v. 
Louisville, 29 S.W. 865, 16 Ky.L 
796, error dismissed 17 S.CL 725, 
166 US. 709, 41 L.EHL 1178. 

61 C.J. p 967 note 46. 

07. N.C.—Norfolk Southern R. Co 
v. Lacy, 122 S.K 768, 187 N.C. 615. 

08. Tex.—Nueces County v. Cur- 
ring ton, 162 S.W.2d 687, 189 Tex. 
297. 

89. W.Va.—State v. Jackson, 49 8.E. 

465, 66 W.Va. 558. 

61 CXJ. p 967 note 59. 
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been held that in the absence of a showing to the 
contrary, it will be presumed that taxes were paid 
when due, 70 and a presumption of payment may 
arise from the circumstances of the case. 71 The 
fact that a property owner has paid the taxes on 
particular property for a series of years may war¬ 
rant a presumption of payment as to the taxes of 
one particular year for which he cannot show a 
receipt, 72 and it may be presumed that the tax of 
a particular year was paid from the fact that it was 
not included in the tax bills of succeeding years ; 73 
but the latter presumption is rebuttable 74 and may 
be overthrown by any evidence showing it to be 
more probable than otherwise that the tax has 
not been paid. 70 It will be presumed that payments 
made on tax assessments were made by the person 
rendering the land for taxation. 76 When a disputed 


assessment is finally determined, it relates back to 
the time when it was required to be made, and 
payment of taxes assessed during that period will be 
presumed to be made on such valuation. 77 

Effect of presumption . If a tax is conclusively 
presumed to be paid, it must, in any action, be treat¬ 
ed as in fact paid. 78 

Fact that tax is barred by prescription raises no 
presumption that it has been paid. 70 

Lapse of time . The presumption of payment from 
lapse of time, discussed in Payment § 101, has been 
held to apply to tax obligations, 80 although there is 
also authority to the contrary ; 81 but this presump¬ 
tion is one of fact 82 and is rebuttable. 83 

Receipts. There is a presumption that an officer 


aiiHimnt la bum of suooessioa 

Whatever may have been done or 
left undone by tax collector In re¬ 
spect of dual assessment, there was 
no presumption that taxes assessed 
against land in the name of a suc¬ 
cession were paid in full.—Tillery v. 
Fuller, 182 So. 683. 190 La. 586. 

7a Iowa—Kirchner v. Wapsinonoc 
School Tp. ( 118 N.W. 51. 141 Iowa 
43 

Taxes levied against mortgage 

In suit to quiet title based on a 
tax deed issued pursuant to a sale 
to the county under the public bidder 
law, a mortgagee acquiring title, aft¬ 
er tax sale, by taking from the mort¬ 
gagor a deed in satisfaction of the 
debt will be assumed, in absence of 
proof to the contrary, to have paid 
the taxes properly levied against the 
mortgage—Bittle v. Cain, 278 NW 
608. 224 Iowa 1332. 

71. Tex—Surghenor ▼. Ayers, Civ. 
App, 139 S W 28 

61 C.J. p 967 note 52. 

72. Mont.— Corpus Juris quoted in 
Smith v. Blaine County, 56 P.2d 
177, 179, 102 Mont. 116. 

61 C.J. p 967 note 53. 

73. Mont.— Corpus Juris quoted in 
Smith v. Blaine County, 66 P.2d 
177, 179, 102 Mont. 116. 

61 C.J. p 967 note 54. 

74. Mont—Smith v. Blaine County, 
56 P 2d 177, 102 Mont 116. 

78. Mont.—Smith v. Blaine County, 
66 P.2d 177, 102 Mont 116 

78. Me.—Campbell ▼. Whitehouae, 
120 A. 529, 122 Me. 409. 

61 C.J. p 967 note 51. 

77. Iowa.—Utica Realty Co. v. Local 
Board of Review of City of Des 
Moines, 1 N.W.2d 213, 231 Iowa 
880. 

Pa.—Philadelphia & Reading Coal & 
Iron Co. v. School Diet, of Borough 


of Tamaqua, 156 A. 75. 304 Pa. 489, 
76 A.LR. 1007. 

78. Ind —In re Batt's Estate, 41 N 
E 2d 365, 220 Ind. 193, 139 A.L.R. 
1391. 

Reason for rule 

A conclusive presumption is not 
rebuttable —In re Batt’s Estate, su¬ 
pra. 

79. La—Fell man's Heirs v Inter¬ 
state Land Co, 112 So. 405, 163 
La. 529 

61 C J. p 967 note 56 

80. Pa—Commonwealth v Central 
Realty Co., Com Pl„ 43 Lack Jur. 
237 

Wash—Graves v Stone. 130 P. 369, 
72 Wash. 382, reheard 135 P. 810, 
76 Wash 88 
61 C J. p 967 note 58. 

Twenty years 

Pa.—Commonwealth v. Central Real¬ 
ty Co. 12 A 2d 312, 338 Pa. 172— 
Commonwealth v. Gannon & Carey 
Co, Com PI., 23 Erie Co. 373, 55 
York Leg.Rec. 167. 

Sxoeptloa with respect to tax sale 
The purpose of the statute provid¬ 
ing that every tax shall be conclu¬ 
sively presumed to have been paid 
after thirty years from time it be¬ 
came a lien, unless property subject 
to tax has been sold in manner pro¬ 
vided for payment of the tax, is to 
prevent taxpayers from being har¬ 
assed by claims of unpaid taxes dat¬ 
ing back more than thirty years; a 
"sale in the manner provided by 
law," within statute, requires the 
levying of a valid tax, entry of de¬ 
linquency if tax is not paid, and an 
Indorsement by the auditor, "Sold 
to the State," and if there is no re¬ 
demption within five years, the sale 
at public auction for purpose of pay¬ 
ing delinquent taxes, costs, and pen¬ 
alties; the sale by operation of law 
which takes place when taxes have 
not been paid by a certain date Is 
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not a "sale provided by law for the 
payment of the tax" within statute 
—Ducey v Dambacher, 75 P 2d 9S, 
24 Cal App 2d 429. reheard 81 P.2d 
597, 27 Cal.App 2d 668. 

Validity of statutes 

(1) Statutes held valid.—Ducey \ 
Dambacher. 81 P 2d 597, 27 Cal App 
2d 658. 

(2) Statutes creating conclusive 
presumption of payment of taxes on 
certification by county treasurer were 
not unconstitutional as violating pro¬ 
visions that obligation or liabilit> 
owned by state or municipality 
should not be extinguished except 
by payment into proper treasury, 
since tax lien may be extinguished 
in ways other than by payment in 
cash.—Burton v. City and County of 
Denver. 61 P.2d 866, 99 Colo. 207, 
107 A.LR 564. 

(3) Statute held constitutional in 
part and unconstitutional in part — 
State v Montoya. 255 P 634, 32 NM 
314—61 C.J. p 967 note 58 [a]. 

81. N.Y.—Tysen v. City of New 
York, 207 N Y S. 731, 212 App.Div 
300. 

61 C.J p 967 note 59. 

88 . U S.—Leary v. Jersey City, C.C. 
N.J., 189 F 419, affirmed 208 F. 
854. 126 C.C.A. 12. affirmed 89 S. 
Ct 115, 248 US. 328. 63 L.Ed. 871. 

83. U.S—Leary v. Jersey City, su¬ 
pra. 

Pa—Commonwealth v. Central Real¬ 
ty Co.. 12 A.2d 312, 838 Pa. 172- 
Commonwealth v. Gannon & Carey 
Co, Com.Pl, 23 Erie Co. 373, 55 
York Leg Rec. 167. 

Rebuttal by dear and convincing 
evidence 

Pa.—Commonwealth v. Gannon A 
Carey Co., Com.Pl., 23 Erie Co 
378, 56 York Leg Rec. 167—Com¬ 
monwealth v. Central Realty Co, 
Com.Pl., 43 Lack Jur 237. 
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faithfully and completely performed his legal duties 
with respect to the issuance of tax receipts. 84 

Records . A county clerk is conclusively presumed 
to have complied with the law and not to have 
made an entry of payment of taxes on his records 
unless they were actually paid. 86 

c. Admissibility 

Any competent, relevant, and material evidence Is 
admissible to prove or disprove payment of taxes, and 
payment may be shown by entries In official records or 
by tax receipts or certificates. 

Any evidence which is competent, relevant, and 
material is admissible to prove or disprove payment 
of taxes, 86 including parol testimony, 87 although in 
some states such testimony is not admissible unless 
the failure to produce a receipt or record evidence 
is first satisfactorily accounted for. 88 It is compe¬ 
tent to show payment by the entries in the books 
and official records of the tax office, 89 as by an 
entry of the word ‘‘paid” in such books or rec¬ 
ords, opposite a particular assessment; 90 but such 
an entry, if without date, is not admissible to show 
payment before a sale for nonpayment. 91 A party 
may show that taxes, although paid in another's 
name, were paid for him by the other as his agent. 92 

Receipts; certificates . The fact of the payment 
of taxes may be shown by the receipt or certificate 
of the collector of taxes or other officer authorized 


to receive them, 98 and extrinsic evidence is admis¬ 
sible to apply a receipt to its proper subject matter 
where there is a mistake or ambiguity. 94 

d. Weight and Sufficiency 

Evidence of payment of taxes should be clear and 
satisfactory. Tax records and receipts are prime facie 
evidence of payment, but not conclusive, unless made 
so by statute. 

Payment of taxes may be shown either by direct 
or circumstantial evidence, 96 but in order to estab¬ 
lish payment the evidence should be dear and posi¬ 
tive and of a satisfactory character. 96 If no receipt 
is produced, and no witness testifies as to paying the 
tax or having seen it paid, it will be concluded that 
no payment was made. 97 A finding of tax adjust¬ 
ment commissioners in a collateral proceeding that 
taxes are due and unpaid cannot be overcome by a 
presumption of payment created by lapse of time. 98 

Tax records are only prima facie, and not con¬ 
clusive, evidence as to the payment of taxes, 99 and 
a property owner is not concluded by the record in 
the assessment book from showing payment of taxes 
not shown therein, 1 especially where the record 
bears internal evidence of error. 2 However, a 
sheriff's entry of payment of taxes on his record 
warrants the conclusion that the lien therefor has 
been discharged, in the absence of mistake, fraud, 
collusion, or other vitiating element ; 3 and a county 


84 . Okl.—Board of County Com’rs 
of ' Seminole County v. Griffith 
Realty Co., 237 P.2d 144, 205 Okl. 
253. 

85 . Ill.—Jackson Park Hospital Co 
v Courtney. 4 N E 2d 864, 364 Ill. 
497. 

88. Kan.—Beloit Bldg Co. v. Staley, 
234 P. 67, 118 Kan. 141. 

61 C.J. p 967 note 64 
Admissibility of evidence as to pay¬ 
ment generally see Payment || 
112-119. 

Vote bearing oertifloate by proper 
officer showing that tax on note has 
been paid is admissible in evidence, 
in absence of proof showing that cor¬ 
rect amount of taxes has not been 
paid.—Fitzgerald v. Brady, 25 P.2d 
1090, 166 Okl. 21. 

87. U S —Bateman v. Donovan, C.C. 
A.Mont., 131 F.2d 769. 

61 C.J. p 967 note 65. 

86 . Kan.—Downing v. Haxton, 21 
Kan. 178. 

61 C.J. p 968 note 66. 

89. Iowa—Harrison v. Sauerwein, 
80 N.W. 571, 70 Iowa 291. 

61 C.J. p 968 note 67. 

88 , N.Y.—Joslyn v. Pulver, 13 N.Y. 
a 811, 59 Hun 129, affirmed 28 N 
XL 604, 128 NY. 384. 


Wis —McIntosh v Marathon Land 
Co, 85 N.W. 976, 110 Wis. 296 
Discharge of tax by entry in books 
as paid see supra 8 621 
91. Pa—Ankeny v. Albright, 20 Pa 
157. 

98. Colo.—Langley v. Young, 211 P 
640, 72 Colo. 466. 

93. Cal.—Lalst v Nichols, 83 P.2d 
866, 139 Cal App 202 

Tex—Fest v Williams, Civ App, 
89 S.W.2d 1072. 

61 C.J. p 968 note 72 

94. Mias.—Perret v. Borries, 30 So 
59, 78 Miss. 934 

61 C.J. p 968 note 73. 

9a Tex.—Snowden v. Rush, 6 S.W. 

767, 69 Tex. 593. 

61 C.J. p 968 note 75. 

96. Neb.—Keys v. Fink, 116 N.W. 

162, 81 Neb 571. 

61 C.J. p 968 note 76. 

Oval evldenoe 

(1) Payment of taxes may be prov¬ 
ed by oral testimony to the fact.— 
Bateman v. Donovan, C.C.A.Mont., 
131 F.2d 759. 

(2) Oral evidence must be clear, 
positive, and free from suspicion in 
order satisfactorily to establish pay¬ 
ment of taxes.—Meyer v. Jopson, 162 
NE. 740, 349 Ill. 601. 
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Evidence held sufficient 

(1) Generally.—Bishop v. Mace. 
184 P. 215, 25 N.M. 411—61 C.J. p 968 
note 76 [a]. 

(2) In action to Quiet title.—Board 
of County Com’rs of Seminole Coun¬ 
ty v Griffith Realty Co., 237 P 2d 
144, 205 Okl. 253 

Evldenoe held Insufficient to show 
payment or sufficient to show non¬ 
payment. 

Ill—People v. Etchison, 179 NE 
886, 347 Ill. 443—-People v. Etchi¬ 
son, 179 N.B. 884, 347 Ill. 320. 
Mont—Smith v. Blaine County, 56 
P 2d 177, 102 Mont. 116. 

61 C.J. p 968 note 76 [b]. 

97. N.Y.—Wallace v. International 
Paper Co. 75 N.Y.S. 840, 70 App. 
Div. 298. 

98. U.S.—Leary v. Jersey City, CC 
N.J., 189 F. 419, affirmed 208 F 
854, 126 C.C.A. 12, affirmed 89 S Ct. 
115, 248 U.& 828, 63 LEd. 271. 

99. Ala.—Brown v. Leek, 128 So 
608, 221 Ala. 819—Roman v. Lentz, 
58 So. 438, 177 Ala. 64. 

1. Ala.—Roman v. Lentz, supra. 

2. Ala.—Roman v. Lentz, supfa. 

3. N.C. — U. S. Fidelity ft Guaranty 
Co. v. McGougan, 167 8.XL 387, 
204 N.C. 18. 
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clerk has power to cause his records to show a tax 
paid, so that taxes stamped “paid” by him in his 
tax judgment sale, redemption, and forfeiture record 
are paid, as far as third persons examining the 
record are concerned. 4 A mistaken credit to a 
taxpayer, on the tax books, will be corrected with¬ 
out loss of any right or priority, unless the cor¬ 
rection will actually prejudice one who properly 
placed complete reliance on the tax record. 5 

Tax receipts . A receipt from the proper officer 
is prima facie evidence of the payment of taxes, 
and is sufficient proof thereof unless successfully 
contradicted, 6 although it has been held that, where 
the burden is on a party to show payment of legal 
taxes, tax receipts alone are not sufficient. 7 A tax 
receipt is not conclusive 8 unless made so by stat¬ 
ute; 9 and it does not estop the taxing authorities 
from showing that the tax was not in fact paid, or 
that it was not paid “in full” as recited in the 
receipt 10 So, on the question for whom and on 
whose account payment was made, a tax receipt 
is not conclusive, but is susceptible of explanation. 11 
A tax receipt may be insufficient, because of its 
recitals or omissions, to show that taxes for a 
particular year were paid 12 or that taxes were paid 


on a particular parcel of land. 18 

Tax certificate . A statute providing that a tax 
certificate showing payment of all taxes shall be con¬ 
clusive evidence of full payment of all taxes pro¬ 
vides protection against secret and undisclosed 
liens 14 and is valid and constitutional. 16 A certifi¬ 
cate by a proper officer, as required by statute, show¬ 
ing that the tax on a promissory note has been 
paid, is presumptive evidence that official acts or 
duties have been legally performed, 16 and where 
such certificate substantially conforms to the stat¬ 
ute and shows payment of the tax on a note sued 
on, whether the proper amount was paid is not 
a proper issue. 17 

Tax stamps. The presence of tax stamps on an 
intangible, or their absence therefrom, cannot of 
itself answer the question as to whether the tax has 
been paid 18 

§ 626. Right of Taxpayer to Receipt 

A collector it bound to give a receipt for taxes only 
if the law requires it. 

A tax collector is not bound to give a receipt for 
taxes paid to him if the law does not require it, 19 
but it may be made his duty to give such a receipt, 20 


4. Ill —Jackson Park Hospital Co. v. 

Courtney, 4 N E 2d 864, 364 Ill. 
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Unauthorized entries as to exemption 

Such entry was not affected by en¬ 
tries, which clerk had no authority 
to make, concerning exemption of 
realty from taxation —Jackson Park 
Hospital Co. v. Courtney, supra. 

5. NY.—Franklin Sav. Bank in City 
of New York v City of New York, 
39 N Y.S 2d 649, 179 Misc 774. 

A bon* lido purchaser having no 

association with the realty until the 
sale, and relying on the tax record 
is entitled to cancellation of the 
lien and an estoppel of its enforce¬ 
ment.—Franklin Sav. Bank in City 
of New York v. City of New York, 
supra. 

6. Okl —Bilby v. Halsell, 232 P. 379, 
10G Okl 215 

61 C.J. p 969 note 82. 

7. U.S —Clark v. Blair, C.C.Neb. 14 
F. 812, 4 McCrary 311. 

8 . SC.—Ellen v. Ellen, 16 S.C. 132 
61 C J. p 969 note 85. 

9. Xn South Dakota 

(1) Under statute, a clear tax re¬ 
ceipt 1s conclusive as to the fact that 
prior taxes have been fully paid — 
Messersmith v. Stanga, 21 N.W 2d 
321, 71 S.D. 88—61 C.J. p 969 note 
86 [a]. 

(2) However, a receipt is not con¬ 
clusive for the purpose of proving 
that the full tax for the year for 

84 C.J.S.—79 


which it is issued has been paid but 
may be explained or rebutted by 
competent evidence: where county 
and taxpayer entered into contract 
whereby delinquent taxes were to be 
paid in annual installments and tax¬ 
payer’s obligation should not cease 
until he had paid all of the install¬ 
ments, issuance of receipts showing 
that oldest tax was paid first was un¬ 
authorized. and as between taxpayer 
and county was not binding on lat¬ 
ter, where rights of innocent third 
persons were not involved. Fact 
that receipt for first installment re¬ 
cited that 1930 taxes were paid in 
full did not preclude county from as¬ 
serting title under tax sale certifi¬ 
cate issued for 19SO tax, on taxpay¬ 
er’s default, where first installment 
did not cover all 1930 taxes and sub¬ 
sequent receipts for 1930 and 1931 
taxes stated that payment was ac¬ 
cepted subject to adjustment con¬ 
tract—Messersmith v. Stanga, supra. 

10. Tex.—Graves v. Bullen, 115 S.W. 
1177, 53 Tex Clv.App. 261. 

61 C.J. p 969 note 87. 

11. Ill.—Rand v. Scofield, 43 Ill. 167. 

12. Ky.—Turner v. Shepherd, 255 S 
W. 1037, 201 Ky. 117. 

61 C.J. p 969 note 89. 

13. Cal—Miller v. Murphy, 199 P. 
625, 186 Cal. 344. 

61 C.J. p 969 note 90. 

Uncertain descriptions 

Where receipts contain descrip- 
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tions of property too uncertain to 
identify payments as having been 
made on particular property, and 
there is no other evidence showing 
that payments were made on such 
property, receipts cannot be regarded 
as sufficient—Branch v Lee, 26 N 
E 2d 88, 373 Ill. 333—Sanitary Dis¬ 
trict v. Allen, 63 N.E. 109, 178 Ill 
330. 

14. U.S.—Amerada Petroleum Corp 
v. 1010.61 Acres of Land, More or 
Less, Situate in Harris County, C 
C.A.Tex., 146 F.2d 99. 

Application of statute may, by its 

terms, be limited to particular tax¬ 
ing areas.—City of San Angelo v. 
Deutsch, 91 SW.2d 308, 126 Tex. 632 

15. US —Amerada Petroleum Corp 
v. 1010 61 Acres of Land, More or 
Less, Situate in Harris County, C 
C.A.Tex., 146 F.2d 99. 

18. Okl.—Fitzgerald v. Brady, 25 P 
2d 1090, 166 Okl. 21. 

17. Okl.—Chelsea Gin Co. v. Choc¬ 
taw Cotton Oil Co., 67 P.2d 697, 
177 Okl. 142. 

18. Ind.—Gradeless v. Gradeless, 49 
N E 2d 398, 114 Ind App 10. 

Promissory note 

Ind—Grad el ess v. Gradeless, supra. 

19. Vt.—Stiles v. Hitchcock, 47 Vt. 
419, 19 Am.R. 121. 

2a Ala.—City of Opp v. Brogden, 
181 So. 752, 236 Ala. 180. 
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which duty may be enforced by mandamus, as dis¬ 
cussed in Mandamus § 183. The taxpayer is not 
prejudiced by any defect or informality in the 
receipt, such as the lack of a proper signature. 21 
The word "shall,” in a statute pertaining to the 
description of property in a receipt, has been held 
mandatory. 22 The use of abbreviations in the de¬ 
scription of lands, in such receipts, is permissible 
where the abbreviations are commonly known and 
generally understood, but when they are not so 
known, used, or understood, they are insufficient. 23 
If the receipt is indefinite or ambiguous, it may be 
explained and interpreted. 24 A tax receipt issued 
under a mistake of fact may be recalled and can¬ 
celed. 25 

§ 627. Application of Payments 

A taxpayer making a payment may direct Its appli¬ 
cation to a particular tax or Item of property; but cer¬ 
tain state officers have been held to be without au¬ 
thority to contract as to the application of partial pay¬ 
ments. 


In making a payment on account of taxes, the 
taxpayer has a right to direct its application to a 
particular tax or to a particular piece or item of 
property, and the receiving officer is bound by such 
direction, 26 and it is held that the effect of the 
payment will not be defeated by the officer’s mis¬ 
application thereof; 27 but a distinction has been 
made, in this respect, between the erroneous applica¬ 
tion of funds by a collector and that by a county 
clerk, since such error by the latter does not con¬ 
stitute payment. 28 Where part of a tax which has 
been paid in full is afterward adjudged invalid, the 
taxpayer may have the excess applied on valid taxes 
thereafter accruing. 20 In case of a partial payment, 
without any agreement as to its application, the 
taxing authority may, at its option, apply it to 
taxes for any one or more years, or as a general 
payment, 30 in which event a lien for all the taxes 
is retained until payment in full. 31 A partial pay¬ 
ment by a railroad company on its delinquent prop- 


Tex—Victory v. State. 158 S.W 2d 
760, 188 Tex. 285—Richey v. Moor, 
249 SW. 172, 112 Tex 493 
61 C J p 969 note 93 
Endorsement on tax certificate of 
amount of subsequent taxes paid 
Ariz.—Hill v. Gila County. 107 P 
2d 377. 56 Ariz. 317. 

7orm of reoelpt; duties of assessor 
The statute with respect to duties 
of assessor in listing real property 
does not authorize county treasurer 
to issue tax receipts which do not 
comply with statute.—FUunce v. Car¬ 
ter, 173 P 2d 526, 26 Wash 2d 211. 

21. Wis.—Randall y. Dailey. 28 N. 
W. 362, 66 Wis 285. 

22. Wash—Faunce v. Carter, 173 P. 
2d 526. 26 Wash.2d 211. 

The statute is designed to protect 
private citizen against loss of his 
property because of tax foreclosure 
proceedings based on faulty and un¬ 
intelligible descriptions —Faunce v. 
Carter, supra. 

23. Wash.—Faunce v. Carter, supra. 
Particular abbreviations 

(1) The abbreviations "S 17 T 26 R 
7,’* indicating section 17, township 26 
north, range 7 east of Willamette 
meridian, was sufficient, but remain¬ 
der of abbreviation, "POR TL 2x3 
complete desc in treasurers roll.” 
was improper as not describing prop¬ 
erty according to its description on 
treasurer's roil and as arbitrary and 
unintelligible.—Faunce v. Carter, su¬ 
pra. 

(2) Endorsement of letters “B. T." 
on tax statement did not comply with 
statutory requirement that memo¬ 
randum Of all delinquent taxes 
against described property must be 


indorsed on face of receipt for cur¬ 
rent taxes—Pierce County v. New- 
begin, 178 P.2d 742, 27 Wash 2d 451. 

No aid by reference to treasurer’s 
roll 

Unintelligible abbreviations were 
not aided by statement that a com¬ 
plete description appeared in treas¬ 
urer’s roll, in view of statutory re¬ 
quirement that a receipt be given 
specifying land according to its de¬ 
scription on treasurer’s tax roll, rath¬ 
er than referring taxpayer to tax 
roll for ascertainment of complete 
description—Faunce v. Carter, 173 P. 
2d 526, 26 Wash.2d 211. 

Advice of tax commission to coun¬ 
ty treasurer as to descriptions by 
metes and bounds was held not to 
authorize treasurer to issue a tax 
receipt for taxes on land not describ¬ 
ed by metes and bounds which re¬ 
ceipt used arbitrary, unknown, and 
unintelligible abbreviations —Faunce 
v. Carter, supra. 

24 . Ill.—Winslow v. Cooper, 104 Ill. 
235. 

Admissibility of extrinsic evidence 
see supra 6 625 c. 

25 . SD.—McArdle v. Robertson, 19 
N.W.2d 676, 70 S.D 545. 

26 . Ill.—People, for Use of Marks, 
v. Harding, 268 Ill.App. 204. 

61 C.J. p 970 note 98. 

Application of payments: 

Generally see Payment $8 50-80. 

In connection with disposition of 
taxes collected see Infra 6 1067. 
On debt of collector see infra 8 
667. 

Unauthorised application; retransfer 

Application of taxes paid on realty 
as taxes on other realty was held 
unauthorised; where mortgage set- i 
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tlement was made In reliance on re¬ 
ceipted tax bill, direction that unau¬ 
thorized application of taxes as taxes 
on mortgaged property be retransfer¬ 
red to other property would be in¬ 
equitable as to mortgagee—Hoffman 
v Atlantic City, 163 A. 443, 112 N 
J Eq. 56 

27. Ark.—Knauff v National Coop¬ 
erage & Wooden ware Co.. 137 S.W 
823, 99 Ark. 137. 

61 C.J. p 970 note 98. 

28. Ark—Holt v. Regan, 148 SW 
2d 155, 201 Ark 1101 

29. Dak—Northern Pac R Co v 
Raymond. 40 NW 538, 5 Dak. 356 

I LRA 732 

Utah.—Corpus Juris cited in Utah 
Dead Co v Piute County, 65 P 2d 
1190, 1195, 92 Utah 1. 

Application of overpayment on per¬ 
sonalty 

County was not compelled to apply 
overpayment of taxes on personalty 
to previous delinquencies In real es¬ 
tate taxes, where taxpayer permitted 
personal property taxes for five years 
to become delinquent, ran open ac¬ 
count with county for payment 
thereof piecemeal after threatened 
sale of property, and did not ask for 
audit of such payments until after 
sale of realty.—Utah Dead Co. v 
Piute County, 66 P.2d 1190, 92 Utah 
1 . 

SO. N.J.—Central Union Trust Co. of 
New York v. Wtllat Film Corp, 
183 A. 780, 99 N.J.Eq. 748. 

31 . N.J.—Central Union Trust Co 
of New York v. Willat Film Corp, 
supra. 

Dien for taxes generally see Infra 

II 686 - 606 . 
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erty taxes has been required to be divided into a 
principal component and an interest component. 32 

A state comptroller, treasurer, or attorney gen¬ 
eral has no authority to enter into a contract with 
respect to the application of partial payments on 
taxes due, 83 and the state is not estopped to question 
such contracts by attempts of this nature on their 
part. 84 

§ 628. Operation and Effect of Payment 

a. In general 

b. Invalid assessment or tax 

a. In General 

Except where payment It made by one who Is sub¬ 
rogated to the lien of the taxing authority, full payment 
of taxes to the authorized ofTicer discharges the lien and 
releases the owner from liability. 

Except in cases where the payment is made by | 


§§ 627-628 

a person who has the right to be subrogated to the 
lien of the state or other taxing authority, as dis¬ 
cussed supra § 611, full payment of the taxes due 
on particular property to the officer authorized to 
receive them discharges the tax hen and releases 
the owner from liability, 36 even though the pay¬ 
ment is made through error, 36 and even though 
the description in the receipt given to the taxpayer 37 
or in the return by the tax collector 38 is erroneous; 
and any subsequent proceedings to enforce the lien 
or tax arc invalid. 39 However, payment of taxes 
before the assessment thereof, and the collector's 
receipt therefor, are not a discharge of taxes sub¬ 
sequently assessed against the property, 40 and, if 
the payment is less than the full amount due, its 
receipt does not estop the taxing authority from 
collecting the balance. 41 So, partial payment of a 
tax does not release the lien 42 or relieve the prop- 
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32. NJ—State v Erie R. Co, 42 A. 
2d 759, 23 NJMlac 203 

Interest generally see infra | 1054 

33. N.J —State v. Erie R Co., su¬ 
pra 

34. N.J.—State v. Erie R. Co., su¬ 
pra 

moments of estoppel held not pres¬ 
ent 

X J —State v Erie R. Co , supra 
Representations by officer lacking* 
authority cannot estop the state even 
if all other elements of estoppel are 
present —State v Erie R Co , supra 

35. Ala—Laney v Proctor, 182 So 
37, 236 Ala. 318 

Ariz—Maricopa County v Arizona 
Tractor &, Equipment Co, 109 P 
2d 618, 56 Ariz 518, 57 Ariz 49 
NY—Middle Island Land & Water 
Co. v. Hutner, 19 N.Y S.2d 176, 259 
App Dlv 294. 

Pa.—McKinley v. Powell, Com,Pl., 29 
Del Co. 61—Lackawanna County v. 
Rydzewski, Com PI, 44 Lack Jur 
29—McHugh v. Vukin, Com PI, 31 
Luz Leg. Reg 464. 

S C—Hlott v. Cochran, 48 S E 2d 803, 
213 S.C. 207. 

61 C.J p 970 note 6. 

To whom payment may be made see 
supra $ 616 

Payment of taxes twioe cannot be 
compelled 

Cal—Sheeter v Lifur, 249 P.2d 336, 
113 Cal.App 2d 729. 

Iowa.—Western Bohemian Fraternal 
Ass’n v. Barrett, 274 N.W. 55, 223 
Iowa 932—Rundel v. Boone Coun¬ 
ty, 218 NW. 122, 204 Iowa 965. 

61 C.J. p 949 note 28. 

Property as real and personal 
The word “property/* In statute 
providing for release of security 
from liens for taxes on payment as 
therein prescribed, where security is 


assessed with other property, means 
both real and personal property.— 
Aldridge v. Federal Land Bank of 
Columbia. 46 S E 2d 678, 203 Ga. 285 
Purchase by owner at tax sale 

(1) Under statute, payment of tax¬ 
es through purchase by owner at 
tax sale relieves title of property of 
the lien affecting it to extent that 
payment discharges the obligation — 
State ex rel and to Use of Baumann 
v Marburger, 182 S W 2d 163, 353 Mo 
187 

(2) Purchase by owner at tax sale 
generally see infra S 809. 

Additional tax not following statu¬ 
tory procedure 

A taxpayer, paying taxes original¬ 
ly assessed without fraud after tax 
list had been delivered, was not re¬ 
quired to pay additional taxes as¬ 
sessed at conclusion of mandamus 
proceeding to enforce increased val¬ 
uation order of state board of as¬ 
sessment and review not following 
statutory procedure for increased 
valuation and assessment—Des 
Moines Elevator Co. v. Greenwalt, 3 
N.W.2d 150, 231 Iowa 1062. 

Aooretions to land 

(1) Generally—Criswell v. Wilson, 
175 P.2d 87, 198 Okl 47 

(2) Generally, payment of taxes 
on descriptions of riparian land con¬ 
stitutes payment on the accretions 
thereto, and recitals in conveyances 
or tax receipts as to amount of the 
acreage do not affect the results.— 
Anderson-Tully Co. v. Chicago Mill 
& Lumber Co., C.AArk., 175 F.2d 
735. 

Taxes on disputed strip held paid 

Fla.—Euse v. Gibbs, 49 So.2d 843. 

Unseated land 

Payment by legal owner of taxes 
on tract of unseated land discharg¬ 
ed the entire tract from further tax¬ 
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es for the year, and he was requir¬ 
ed to do nothing further to retain 
his title, notwithstanding portion 
of land was assessed and sold for 
taxes separately—Nypen Corpora¬ 
tion v Sechrist, 10 A 2d 822, 138 Pa 
Super 361 

36. Ark—Price v Price. 182 S W 2d 
879, 207 Ark 804. 

37. Ark—Robertson v Johnson, 187 
S W. 439, 124 Ark 405 

38. Pa —In re Hurst's Exceptions, 
50 Pa.Dist. & Co. 470, 60 Montg 
Co 11 

39. Ariz —Corpus Juris cited In 
Evans v Hallas, 167 P 2d 94, 64 
Ariz. 142. 

Kan —Magnolia Petroleum Co v 
Moyle, 175 P 2d 133, 162 Kan 133, 
opinion adhered to 182 I* 2d 127, 
163 Kan 368 

Pa—In re Hurst's Exceptions, 50 
Pa.Dist. & Co. 470, 60 MontrCo 
11—In re Tyson’s Exceptions, Coni 
PI, 58 Montg Co 423, 34 AlunLIl 
95 

61 C.J p 970 note 6 
Payment as rendering subsequent 
sale void see infra § 750 

40. Ark—Cossart v. Spence, 23 Ark 
374 

Time for payment see supra 5 617 

41. Okl —State ex rel. Th&rel v 
Board of County Com’rs of Creek 
County, 107 P.2d 542, 188 Okl. 181 

Utah —Corpus Juris quoted In Logan 
City v. Allen, 44 P.2d 1085, 1089, 
86 Utah 375. 

61 C.J. p 970 note 11. 

Amount of payment see supra J 624 

40. Tenn. — Salts v. Salts, 190 SW 
2d 188, 28 Tenn.App. 318. 

Loss or discharge of lien generally 
see supra | 696. 

Partial payments generally see su 
pra 8 624 b. 
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erty from the balance of the tax due; 48 and it has 
been held that a release from the tax lien of a part 
of the land, on payment of its fair proportion, will 
not cancel the lieA as to unreleased parcels. 44 Pay¬ 
ment of a tax when due in order to avoid interest 
and penalties, accompanied by a proper appeal, pro¬ 
tects all the taxpayer’s rights until all administrative 
and judicial review is completed. 46 

Payment of taxes on improvements is not payment 
of taxes on the land itself; 46 nor is payment of tax¬ 
es on land by the surface owner a payment of taxes 
on minerals in it, separately assessed. 47 Where 
separate assessments are made against the owner 
of land and the owner of the timber thereon, the 
separate estates continue for the purpose of col¬ 
lection, and the payment of taxes on the timber pro¬ 
tects the owner thereof. 48 The fact that a corpora¬ 
tion has paid a normal franchise tax as of a par¬ 
ticular day does not impose on the state any obliga¬ 
tion or duty not to increase the tax as of that 
date; 49 but, under a particular statute, a corpora¬ 
tion which pays a franchise tax based on its capital 
stock has been held not subject to an additional 
franchise tax for the year, even though later in the 
year it increases its capital stock. 60 Inadvertent 
and mistaken acceptance of a sum of money from a 
corporation has been held not to estop a state de¬ 
partment from assessing a privilege tax required 
by law. 61 Where, after taxes have been settled 
against a corporation by the proper authorities, the 
corporation became bankrupt, and on petition the 
taxes were resettled and reduced, both on corpora¬ 
tion loans and on corporate stock, and such amounts 
were allowed by the referee and the tax on capital 
stock was paid by the trustee, but the tax on loans 
was reversed on appeal, the payment of the tax on 
the capital stock constituted a discharge as to it. 52 

After sale to county . Payment of delinquent taxes 


does not extinguish the lien of a county by reason 
of tax sale certificate held by it as purchaser at a 
sale for previous delinquent taxes on the same prop¬ 
erty. 68 

Assessment in two counties . The fact that prop¬ 
erty i 9 wrongly assessed in one county and the tax¬ 
es there paid does not relieve the owner from lia¬ 
bility to pay the tax assessed on the same property in 
another county, 54 but he is entitled to a return of 
the money paid in the first. 66 On the other hand, 
one who ignorantly or by mistake pays taxes in 
one county is not estopped, on discovering that his 
land is in another county, from refusing to pay sub¬ 
sequent taxes levied in the former county. 66 

Payment as evidence of title . The mere assess¬ 
ment of taxes on particular property to a certain 
person, and his payment thereof, are neither evi¬ 
dence of title in him nor notice of its existence. 57 

b. Invalid Assessment or Tax 

Authorities differ as to whether payment of an In¬ 
valid or excessive assessment or tax discharges the tax¬ 
payer from liability, entitles him to a credit on valid tax¬ 
es, or estops him to deny the validity of the tax. 

Under some authorities, payment of a tax under 
an invalid or improper assessment constitutes a valid 
payment, 68 and payment of an illegal tax for one 
year does not bar the right to contest that for an¬ 
other year. 69 Overpayment will not estop the 
taxpayer to object to the legality of the assessment 
as to the unpaid part, 60 and payment of a tax which 
is void because of an increase in the assessed valua¬ 
tion, without notice to the property owner, will not 
validate an assessment for the following year based 
on such invalid increase. 61 So, payment of taxes 
in good faith on an assessment which is invalid be¬ 
cause it erroneously describes the land intended to 
be taxed discharges the taxpayer from liability, 62 


43. Tenn—Salts v. Salts, supra. 

44. Mich—McQuade v State, 32 N. 
W.2d 510, 321 Mich. 235. 

N J —Wishner v Nibur Realty Co , 
150 A. 668, 106 N J Eq 337 
46. Ohio—Standard Oil Co v Glan- 
der, 98 N.E.2d 8, 155 Ohio St 61, 
reversed on other grounds 72 S Ct. 
309, 342 U.S. 382, 96 L Ed. 427. 
Befusal of reduction of valuation 
was held unreasonable and unlaw¬ 
ful, despite payment on basis of ex¬ 
cessive valuation.—Standard Oil Co. 
v. Gl&nder, supra. 

46. N.M—Gurule v. Duran, 149 P. 
302, 20 N.M. 348, LR.A.1915F 

648. 

47* Miss.—Bailey v. Federal Land 
Bank of New Orleans, 48 So.2d 375, 
207 Miss. 764—State v. Cummings, 
40 So.2d 687 , 206 Miss. 630. 


WVa—McGraw v. Lakin, 68 SE 
27, 67 WVa. 385. 

48. La —Woosley v Louisiana Saw 
Mill Co, 136 So. 31, 172 La 999 

49. Md —Diamond Match Co. v 
State Tax Commission, 200 A 365, 
175 Md 234. 

50. Ala—International Paper Co v 
Curry, 9 So.2d 8, 243 Ala 228 

61. Ill — Pacific Mut. Life Ins Co. v 
Martin, 15 N E 2d 847, 369 Ill. 158. 

63. US—In re Wyoming Valley Ice 
Co, DC Pa., 165 F. 789. 

53. Okl—Hartsog v. Tucker, 234 P 
726, 108 Okl. 143. 

64. Iowa—Stevens v. Carroll, 104 
N.W. 433, 130 Iowa 463. 

61 C.J. p 971 note 32, 

65. Iowa—Snakenberg v. Stein, 102 
N.W. 533, 126 Iowa 650. 
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Recovery back of taxes illegally col¬ 
lected generally see infra | 634. 

56. Mo—State v. Baker, 81 SW 
924, 129 Mo 482 

87. Pa—Morey v. Herrick, 18 Pa 
123. 

58. S.C—Hlott v. Cochran, 48 S.E 2d 
803, 213 S.C 207. 

59. Ky.—Carpenter v. Central Cov¬ 
ington, 81 SW. 919, 119 Ky. 785, 
26 Ky.L 430. 

60. Ill —People v. National Plate 
Glass Co, 164 N.E 170, 832 Ill 
599. 

61 C.J p 971 note 19 

61. Ill.—People v. Taussig, 162 NE 
111, 330 Ill. 606. 

63. La—Conover v. Allison, App, 
178 So. 756. 

61 C.J. p 971 note 21. 
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and is a complete defense to a subsequent valid as¬ 
sessment of the same land with a proper descrip¬ 
tion. 68 It has been held that if a tax is entirely 
illegal and void, and is nevertheless paid, the tax¬ 
payer is entitled to a credit for the sum so paid on 
a subsequent valid assessment, 64 and that if a tax 
is based on an overvaluation of the property and 
the first half of the tax is paid without protest, the 
second half allowed to become delinquent, and the 
amount of the excess tax determined in a proceed¬ 
ing under the statute, fhe excess may be deducted 
from the tax remaining unpaid. 65 So, where a 
hank paid a personal property tax unlawfully as¬ 
sessed during several years, instead of a franchise 
tax assessed, but of which it had no notice, it has 
been held liable only for the difference between 
such taxes, it being entitled to credit for the 
amount paid 66 A taxpayer’s bill alleging that part 
of his land was assessed at an excessive amount 
and seeking to apply the excess to the payment of 
taxes on the remainder of his land has been held 
not dismissible 67 

On the other hand, it has been held that, except 
by express provision of statute, 68 a tax due lor 
one year cannot be satisfied by an overpayment of 
taxes made in a previous year, 69 at least where the 
o\ crpayment was voluntarily made, 70 and that pay¬ 
ment of a tax levied under a void assessment does 
not aflfcct the taxpayer’s liability for a valid tax. 71 

It has also been held that voluntary payment of 
taxes estops the taxpayer subsequently to deny 
their legality, 72 that where the statute under which 


the tax is levied is unconstitutional, but only with 
respect to a matter of form, voluntary payment of 
the tax is a waiver of objections on this ground, 78 
and that by such payment the taxpayer waives any 
irregularity in the assessment; 74 but a taxpayer, by 
paying the amount he admits to be just, waives 
only irregularity of assessment of the property 
which he concedes to be taxable, and not of items 
which he disputes and claims are deductible. 76 

§ 629. Effect of Failure to Pay 

a. In general 

b. Evidence of indebtedness; intangible 

a. In General 

The effect of nonpayment of taxes has been provided 
for by statutes relating to particular types of taxes, such 
as franchise taxes. 

The prime purpose of a statute declaring that no 
judicial sale shall be valid until all the state taxes 
have been paid is to raise revenue by taxation, and 
not to regulate the validity of judicial sales, 76 and 
by the use of the word “valid” it was the intent 
to provide that a judicial sale should not be legally 
sufficient or efficacious to discharge the state’s lien 
for unpaid taxes, and thereby prevent the state from 
properly enforcing its claim, 77 hence, the purchaser 
takes the property subject to the right of the state 
to question the validity of the sale by pressing its 
claim for taxes, or, m other words, subject to a 
lien for as much of the taxes as is not paid out of 
the proceeds of the sale. 78 A statute making a 
person who fails to list personal property for taxa- 


63. N M —Shackleford v McClash- 
an, 202 P 600, 27 N.M 454, 23 A 
LR 75 

Utah—Mammoth City v. Snow, 253 
P 680, 69 Utah 204. 

64. Ky —Citizens’ Nat. Bank v. 
Commonwealth, 80 S.W 479. 118 
Ky 61, 25 Ky L. 2264 

61 C J. p 971 note 23 

65. Minn.—In re Delinquent Real 
Estate Taxes In Ramsey County, 
for 1920, 193 N.W 459, 155 Minn 
258 

66. Ky.—City of Columbus v. Bank 
of Columbus, 122 S.W. 836 

67. Fla—dements v. Roberts, 10 
So 2d 425, 151 Fla. 669. 

68. Or.—Klamath Irr. Dist. v. Carl¬ 
son. 157 P.2d 614, 176 Or 336. 

▼slid taxes accruing after repeal 
Statute giving right to offset tax¬ 
es illegally collected during the pe¬ 
riod In which statute was in effect 
against valid taxes which accrued 
during the same period could not 
operate to give or preserve the right 
to offset illegal taxes paid while 
statuts was In effect against valid 


taxes which did not accrue until 
after the repeal thereof.—State v 
Humble Oil & Refining Co. 169 SW 
2d 707, 341 Tex 40 

69. Ala—Shelton \ Blount County, 
81 So 562. 202 Ala 620 

Pa—Appeal of Burmont, Inc., Com 
PI , 39 Del Co 104 

Set-off and counterclaim see supra 
8 622 

Credit; retention in suspense aooount 

An overpayment in one year does 
not constitute a credit on any taxes 
which may accrue in some future 
year, and officer is under no duty 
to retain such an overpayment in a 
suspense account, and apply the 
amount thereof to future taxes — 
Filer v. Maricopa County, 198 P.2d 
131, 68 Ariz. 11. 

70. Pa.—In re Metzger's Petition, 8 
Pa.Dist. & Co. 481. 

71. Iowa.—Chicago, etc, R Co v. 
Rhein, 112 N W. 823, 135 Iowa 
404. 

61 C.J. p 971 note 28. 

72. Ind.—Busby v. Noland, 39 Ind 
234. 


La.—Palmer v Board of Assessors, 8 
So 487, 42 La Ann. 1122 
Valuation of property 

Taxpayers having accepted tax 
commission’s actual valuation of 
property by paying two thirds of 
tax based on its assessment, suffi¬ 
ciency or mariner of proof of full 
value thereof was unimportant — 
People ex rel McDonough v Illinois 
Cent R Co, 190 NE 82, 355 Ill 
605 

73. NY—People v Williams, 3 
Thomps & C 338 

74. Tex —Denman \ State, Civ App , 
85 S W 2d 252 

75. Tex—Republic Ins Co v. High¬ 
land Park Independent School 
Dist. of Dallas County, Civ.App., 
57 S W.2d 627, error refused. 

76. Pa.—Commonwealth v. Lowe 
Coal Co., 145 A. 916, 296 Pa. 369 

77. Pa —Commonwealth v. Lowe 
Coal Co., supra. 

78. Pa.—Commonwealth v. Lowe 
Coal Co., supra. 
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tion guilty of a misdemeanor does not bar an action 
by him to recover damages from a person who 
negligently destroys the property. 79 Where a stat¬ 
ute imposing writ taxes contains no provision mak¬ 
ing it applicable to an action by a municipal cor¬ 
poration, an action by a city to collect license taxes 
may not be dismissed because of its failure to pay 
a writ tax on the removal of the case from one court 
to another. 80 

Under a statute providing that a bank which 
fails to pay a franchise tax shall forfeit its right 
to do business, a judgment debtor is not entitled to 
restrain the collection of a judgment by garnishment 
proceedings brought in the name of a judgment 
creditor bank which has failed to pay a franchise 
tax, and in which proceedings the owner of the 
judgment intervened. 81 A statute forbidding the 
filing of a certificate of dissolution of a bank or 
corporation until the franchise tax has been paid 
is inapplicable to a bank which, having ceased to 
do business, paid a prorated tax based on its 
figures. 82 A corporation has been held to have the 
right to continue to do business under its charter 
in the state, although its right to do business has 
been declared forfeited for failure to pay its fran¬ 
chise taxes; 83 in order to revive its right to sue 


in the courts, it is compelled to pay all delinquent 
taxes due up to the time of revival. 84 

The criminal liability of persons delinquent as to 
taxes is discussed infra § 1056; the effect of non¬ 
payment of recording and conveyance taxes, infra 
§ 1082, and of taxes on the transfer of corporate 
stock, infra § 1075; nonpayment as affecting the 
right to injunction, infra § 726; and nonpayment 
as ground for forfeiture, infra § 1041, for an interest 
charge, infra § 1054, and for a penalty, infra § 
1027. 

Nonpayment by assignee of part of judgment. 
Merc failure of an assignee of a part of a judgment 
to pay taxes on his interest therein will not preclude 
a recovery against the assignor. 85 

b. Evidence of Indebtedness; Intangible 

Under some statutes failure to list for taxation, or 
to pay the tax on, an evidence of indebtedness, or an 
intangible, may bar, or constitute a defense to, an action 
thereon. 

Under some statutes failure to list for taxation, 
or to pay the tax on, a note, bond, or other evidence 
of indebtedness, or an intangible, constitutes a de¬ 
fense to an action on the instrument as long as it 
remains unlisted or the tax remains unpaid. 86 


79. N.C—Nance v Merchants' Fer¬ 
tilizer & Phosphate Co, 158 SE 
486. 200 NC 702 

80. Va—Pelouze v City of Rich¬ 
mond, 33 S E 2d 767. 183 Va 805 

81 . Tex—First Nat Bank v Little, 
Civ.App , 6 S.W 2d 819 

82 . Cal —Bank of Alameda County 
v. McColgan, 169 P 2d 31, 69 Cal 
App.2d 464. 

Assessment of additional tax 

Text rule is true despite fact that 
franchise tax commissioner later 
found unreported income and assess¬ 
ed additional tax, In view of stat¬ 
ute continuing corporate existence, 
if necessary, for winding up—Bank 
of Alameda County v. McColgan, su¬ 
pra. 

83. Tex.— Federal Crude Oil Co v. 
State, CivApp., 169 S.W.2d 283, 
error refused, certiorari denied 64 
SCt 66. 320 U.S. 768, 88 L.Ed 
452 

Bxtsnt of forfeiture 
A corporation’s right to do busi¬ 
ness is not forfeited, but only its 
right to sue or defend In the courts 
during the forfeiture period, for 
failure to pay franchise taxes, its 
charter remaining unaffected.—Fed¬ 
eral Crude Oil Co. v. State, supra. 

84. Tex—Federal Crude Oil Co. v. 
State, supra. 

Bsoorsry of taxes paid under protest 
Where right to do business or to 
sue In the courts was forfeited for 


failure to pay franchise tax for prior 
year, which forfeiture was still out¬ 
standing when suit was died, corpo¬ 
ration could not maintain suit to re¬ 
cover franchise taxes, penalties, and 
interest paid under protest, notwith¬ 
standing concurrent resolution au¬ 
thorizing suit to recover alleged ex¬ 
cess payment, in absence of a revival 
of right to sue as provided by stat¬ 
ute —Federal Crude Oil Co v. State, 
supra. 

85. Kan.—Magee v. Snyder, 175 P. 

597, 103 Kan. 558 

BO. In ra dian s 

(1) Under a statute providing that 
no intangible in respect of and by 
which the tax imposed by the stat¬ 
ute is measured shall be valid or en¬ 
forceable until all taxes accrued on 
account thereof shall have been paid, 
court may not summarily reject in¬ 
tangible, such as a note, on which 
! action is based, merely because of ab- 
! sence of intangible tax stamps, not- 
t withstanding right of tax commis¬ 
sion to act summarily In such cases, 
the state not being harmed as a 
matter of public policy by the non¬ 
payment of the tax; so, admission 
in evidence of notes on which action 
was brought, but which did not bear 
stomps, was not error, in absence of 
plea in abatement, and instruction 
that defendants' averment that notes 
did not bear stamps was no defense 
was not error.—Qradeless v. Grade- 
less, 49 N.E.2d 398, 114 Ind.App. 10. 
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(2) In action for damages for can¬ 
celing note made payable to defend¬ 
ant as trustee and for releasing a 
mortgage securing the note, court 
properly admitted a certified copy 
of the mortgage, although intangible 
tax stamps were not attached, as 
required by such statute, since the 
action was not one to enforce an 
intangible—First State Bank v. 
Montoney, 17 N.E 2d 870, 106 Ind 
App 61 

(3) A recovery on a claim filed and 
allowed as an open account repre¬ 
senting the balance due on the pur¬ 
chase price of claimant's interest in 
a partnership which he had sold to 
decedent was not barred because no 
intangible tax had been paid, not¬ 
withstanding account was of a con¬ 
siderable amount, since the size did 
not change its character as an open 
account or tend to bring it within the 
terms of the Intangible tax law — 
Newell v. Newell, 12 NE 2d 344. 213 
Ind. 261. 

(4) The fact that certificate of de¬ 
posit Issued by private bank was 
sought to be enforced against indi¬ 
vidual owner of the bank instead of 
the bank itself did not ohange status 
of certificate that of an intangible, 
subject to taxation, and hence claim 
was enforceable although intangible 
tax stamps had not been affixed. In 
action on such certificate, brought 
against administrator of owner of 
bank, answer raising defense that 
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In Kentucky, the purpose of a statute providing 
that failure to list any note or bond for taxation 
shall be a bar to any action thereon, but that the 
holder thereof may at any time pay all taxes and 
thereupon be relieved from the defense, is to secure 
the collection of the taxes by the commonwealth, 87 
by requiring the holder to perform a duty which he 
was already obligated to perform. 88 The statute 
was not enacted to favor debtors 89 or to afford pro¬ 


tection to defendant in an action on such instru¬ 
ment. 90 The statute is valid, 91 and should be 
rigorously enforced by the courts. 92 The provision 
that the holder may at any time pay all taxes and 
thereupon be relieved from the defense cannot be 
restricted by the court; 93 the statute does not pro¬ 
hibit the commencement of an action on the instru¬ 
ment, 94 or render a commenced action void, 96 but 
operates only to suspend the remedy, when failure 


stamps were not affixed, but not al¬ 
leging that the bank was no longer 
in existence or any other fact re¬ 
moving the instrument from the 
class of intangibles exempt by stat¬ 
ute from Intangible tax law, was de¬ 
murrable.—Erwin v. Erwin, 41 N E 
2d 644, 111 Ind App. 448. 

(5) In suit to foreclose second 
mortgage, admission of mortgage and 
note secured thereby, over objection 
that it appeared from their face that 
Intangible tax law had not been com¬ 
plied with, was not reversible error, 
where no answer of invalidity of note 
because of failure to pay tax thereon 
in accordance with its value was filed, 
note on its face disclosed that tax 
had been paid for each year from ef¬ 
fective date of law until time of trial, 
and there was no evidence that it had 
a value in excess of the amount on 
which tax was actually paid.—Davia 
v. Bankers Trust Co, 20 N.E 2d 686, 
106 Ind App 422. 

(6) Under agreement by which 
stock was assigned to defendant 
with dividends payable to his sister 
until her death after payment of 
current obligations, fact that no in¬ 
tangible tax stamps were attached to 
the notes representing current obli¬ 
gations at the time they were paid 
did not preclude payment thereof 
before declaration of dividends, since, 
due to such failure, payment of the 
notes was merely abated until stamps 
were attached thereto—Krull v. 
Pierce, 71 N E 2d 617, 117 Ind App 
638. 

Xa Worth Carolina 

(1) Pact that taxes on note were 
unpaid did not preclude maintenance 
of action thereon where judgment 
provided, in accordance with statute, 
that all taxes, penalties, and interest 
due on the note should be paid to the 
proper officer out of the first collec¬ 
tion on the judgment,—Roberts v, 
Grogan, 21 S.E.2d 829, 222 NC. 30 

(2) An action to recover a mort¬ 
gaged chattel was not an action on 
the note which the mortgage secures, 
within the meaning of the former 
statute.—Hyatt v. Holloman, 84 S.E 
407, 168 N.C. 386. 

(8) Other decisions under former 
statute see 61 C.J. p 972 note 46 £b] 

In Tennessee 

(1) By virtue of statute, it has 
been held that where an action is 


brought to recover on a note which 
has not been listed for taxation, it 
is the duty of the court to assess 
all costs of the action against plain¬ 
tiff and to declare a lien against the 
recovery in favor of the taxing au¬ 
thority for all taxes due on the note 
—Bridgeman v McCloud, 12 Tenn 
App 47—Ross v. Gossett, 2 Tenn 
App 233—Parker v Luttrell, 2 Tenn 
App 14. 

(2) Creation, existence, and na¬ 
ture of lien in general see supra 8 
685. 

In Virginia 

(1) Provision of tax code, requir¬ 
ing either an allegation in pleading** 
or proof that note had been assessed 
for taxation, or proof that suitor 
was willing that taxes be paid out 
of first recovery, is a revenue meas¬ 
ure and is not designed to entrap un¬ 
wary litigant or to release debtor — 
Williams v. Dean, 9 S.E 2d 327, 176 
Va 436—Fidelity & Casualty Co of 
N. T. v. Lackland, 8 S E 2d 306, 175 
Va. 178. 

(2) Provision that at any time be¬ 
fore final judgment plaintiff may 
prove that he has not paid, or is un¬ 
able to pay, taxes and penalty, but 
is willing that they be paid out of 
the first recovery on evidence of debt, 
is sufficiently complied with if he 
proves that he is willing that the 
taxes and penalty be paid out of the 
first recovery, judgment that note 
was valid obligation was not void 
notwithstanding note had not been 
assessed for taxes and no mention 
was made of such fact in payee’s bill 
—Williams v Dean, supra 

(3) Decisions under prior statutes 
see 61 C J. p 972 note 46 [c] 

la West Virginia 

To enter judgment on a contro¬ 
verted personal claim that appears 
not to have been returned for the 
current year’s property tax does not 
violate the provisions of Code, 1937, 
66-4-71, later incorporated in Code, 
1943, 8 5625 (1) —Campbell v. Camp¬ 
bell, 22 S.E 2d 694, 125 W.Va. 15— 
Newhart v Pennybacker, 200 S E. 
350, 754, 120 W.Va. 774. 

87 . Ky.—De Long v. Owsley, 239 

S.W.2d 68—Langstaff v. Meyer, 203 

S.W.2d 49, 305 Ky, 116—White v. 

Hanes, 99 S.W.2d 170, 266 Ky. 386 

—Miller v. Tennessee Chemical 

Co., 64 S.W.2d 437, 251 Ky. 30— 
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De Busk v. Perkins, 269 SW. 716, 
207 Ky. 656 

“It Is a tax measure pure and sim¬ 
ple ”—Kennedy v Kennedy, 248 SW 
182, 185, 197 Ky. 784 
The statute Is primarily one to en¬ 
force the payment of taxes—De 
Long v Owsley’s Ex’x, 213 S.W 2d 
806, 308 Ky 128 

Tears for which payment must be 
shown 

Where notes were listed for taxa¬ 
tion, and taxes paid thereon, during 
the ten years preceding commence¬ 
ment of action on the notes, action 
was not barred by alleged failure 
to list notes for taxation during each 
of the years plaintifT owned them — 
Barnes v. Kennedy, Ky, 242 SW.2d 
C1C 

88. Ky —Langstaff* v Meyer. 203 S 
W 2d 49. 305 Kv 11G—Kennedy v 
Kennedy, 248 S.W 182, 197 Ky 
784 

89. Ky —De Long v. Owsley, 239 S 
W 2d 58 

90. Ky—Langstaff v Meyer, 203 S 
W 2d 49, 305 Ky. 116—White v 
Hanes, 99 S W 2d 170, 266 Ky. 386 
—Kennedy v Kennedy, 248 S.W 
182, 197 Ky. 784 

91. Ky.—Kennedy v. Kennedy, su¬ 
pra. 

92. Ky —De Long v Owsley’s Ex’x, 
213 SW.2d 806, 308 Ky 128 
Granting of judgment wan error 

where record showed that plaintiff 
had not listed and paid taxes on notes 
sued on—Wyrick v Wyrick, Ky., 243 
S W 2d 1004 

93. Ky—Langstaff v. Meyer, 203 S. 
W 2d 49, 305 Ky 116—Miller v. 
Tennessee Chemical Co., 64 S W.2d 
437, 251 Ky 30. 

94. Ky—De Long v. Owsley, 239 S. 
W 2d 58. 

Effect of statute of limitations 
Where action on notes was brought 
before statutory period of limita¬ 
tions expired, action was not barred 
by limitations, although plaintiff did 
not list notes for taxation until 
after passage of statutory period — 
De Long v. Owsley, Ky., 239 S.W.2d 
58. 

95. Ky.—De Long v. Owsley, 239 S. 
W.2d 68. 
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to list and pay has been pleaded, until there is com¬ 
pliance with the statute. 96 So, an action on notes 
or bonds is not barred where plaintiff lists them, 
or pays the taxes thereon, during the pendency of 
the action, 97 and the listing of a note for taxation 
after issue in an execution proceeding is made is 
sufficient to bar the defense, 96 as is the listing of 
notes after a report of sale in a proceeding to sell 
land for failure in the payment of purchase-money 
notes. 99 

Where the tax on a note has been paid, an action 
may be brought thereon despite the fact that it is 
a renewal of preceding notes which had not been 
listed for taxation. 1 Scrip issued by an employer 
for advance wages is not a “note” or “bond” within 
the statute; 2 and the statute has been held not to 
apply to a note held by a national bank undergoing 
reorganization. 3 An objection that notes were not 
listed for taxation, not pleaded as a defense, but 
raised after judgment by tender of an amended 
answer, does not come within the letter of the stat¬ 
ute. 4 The statute has no application to a note 
held by a person who is not a resident of Ken¬ 
tucky. 6 So, m the absence of an allegation that 


the holder of the note sued on is a resident of 
Kentucky 6 at the time the action is instituted, 7 the 
defense of nonpayment of tax fails; but an an¬ 
swer seeking to plead the statute need not allege 
that plaintiff was a resident of the state at the time 
he failed to list for taxes the note sued on, where 
the petition in effect so alleges. 8 

In Oklahoma, a statute in effect providing that if, 
m an action on intangible personal property, plain¬ 
tiff fails to plead or prove the assessment and pay¬ 
ment of taxes thereon, or excuse nonpayment, the 
action must be dismissed, is a tax-collecting stat¬ 
ute 9 and is to be construed most favorably to the 
taxpayer. 10 Such statute is in derogation of com¬ 
mon rights, 11 and must be strictly construed; 12 and 
it may not be extended to embrace cases not within 
the letter, although within the reason and policy, 
of the law 13 The statute does not cancel the obliga¬ 
tion owing from a debtor to a creditor, 14 and does 
not prevent the creditor from collecting his debt, 15 
but it is for the protection of the public in the 
collection of revenue, 16 and cannot ^be waived by 
the parties. 17 

The requirements of the statute are confined to 


96. Ky.—De Lon* v. Owsley, 239 S 
W.2d 58. 

97. Ky—Lang staff v. Meyer, 203 S 
W 2d 49, 305 Ky 116—Gort v. 
Charles, 143 S W 2d 866, 284 Ky. 64 
—De Busk v. Perkins, 269 S W. 716, 
207 Ky. 556 

Piling' of pleading to show listing 
and payment has been allowed —Wy- 
rick v. Wyrlck, Ky., 243 S.W.2d 1004. 
Retroactive listing' 

Defense that plaintiff had failed 
to list notes for taxes was without 
merit, where, before judgment was 
rendered, they were retroactively 
listed for taxes from the time of ex¬ 
ecution, and the taxes paid thereon. 
—Holmes v. Clark, 118 SW.2d 758, 
274 Ky. 349 

98. Ky.—Miller v Tennessee Chem¬ 
ical Co, 64 S.W.2d 437, 251 Ky. 
30. 

99* Ky.—Fisher v. Shanks, 275 SW 
803, 210 Ky. 338. 

1. Ky—Markwell v. Kahlkoff, 79 S. 
W.2d 984, 258 Ky. 231. 

Reason for role 

The statute deals with the note 
sued on, and not with any prior note 
or notes of which it may be a re¬ 
newal, and no reason is perceived 
why it should be extended by impli¬ 
cation beyond the clear Import of the 
language used.—Markwell v. Kahl¬ 
koff, supra. 

2. Ky.—Elkhorn Piney Coal Mining 
Co. v. Elvove, 86 S.W.2d 3, 237 
Ky. 670. 


3. Ky —Catron v. Rasnick, 94 S.W 
2d 299, 264 Ky. 58. 

4. Ky—Fisher v Shanks, 275 SW 
803, 210 Ky 338 

5. Ky.—White v. Hanes, 99 S W.2d 
170, 266 Ky. 386. 

Reason for rule 

A note so held is not taxable in 
Kentucky.—White v. Hanes, supra 

6. Ky.—Gilreath v. Gregory, 234 S. 
W 2d 162, 314 Ky 30 

Averments held sufficient 
Ky.—Wyrlck v Wyrick, 243 S W.2d 
1004. 

Motion and affidavit as to residence 

Where, in defense to defendant's 
motion to require plaintiff, as a non¬ 
resident, to execute bond for costs, 
plaintiff filed affidavit denying non¬ 
residence, whereupon defendant de¬ 
fended on ground that plaintiff had 
failed to list note for taxes, and 
plaintiff's reply failed to deny alle¬ 
gation of residence in affidavit, fail¬ 
ure to list note barred plaintiff’s re¬ 
covery.—White v. Sharp, 122 S W 2d 
474, 275 Ky. 671. 

7. Ky.—Bowles v. Gilpin, 185 S.W. 
2d 698, 209 Ky. 495. 

Residence at tlms of execution 
Fact that face of one of notes 
showed that payee was resident of 
state when note was executed was 
insufficient—Bowles v. Gilpin, supra. 

8 . Ky—De Long v. Owsley's Ex'x, 
213 B.W.2d 806, 308 Ky. 128. 

9. Okl.—Farr v. Weaver, 145 F.2d 
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203, 193 Okl. 486—Day St Whitt 
Furniture Co v. Welbilt Appliance 
Corp, 141 P 2d 267, 193 Okl 69 
Its purpose Is to enforce payment 
of the tax—Waters v. Rushing. 151 
P 2d 423, 194 Okl 306— Vick v. State. 
218 P 2d 389, 91 Okl Cr. 303 

10. Okl—Farr v. Weaver, 145 P 2d 
203, 193 Okl 486—Day & Whitt 
Furniture Co v Welbilt Appliance 
Corp, 141 P 2d 267, 193 Okl 69 

11. Okl —Fenton v. Young Chevro¬ 
let Co, 127 P 2d 813, 191 Okl. 161 

12. Okl —Fenton v. Young Chevro¬ 
let Co., supra. 

13. Okl —Fenton v. Young Chevro¬ 
let Co , supra. 

An action In replevin for posses¬ 
sion of specific personal property, 
for the purpose of foreclosing a chat¬ 
tel mortgage thereon, which mort¬ 
gage had been given to secure pay¬ 
ment of note, could be maintained 
without alleging and proving that 
note had been assessed and that tax¬ 
es thereon had been paid.—Fenton v. 
Young Chevrolet Co, supra 

14. Okl—Vick v. State, 218 P.2d 
389, 91 Okl Cr. 303. 

15. Okl —Wuters v Rushing. 151 P 
2d 423, 194 Okl 306—Vick V. State. 
218 P.2d 389, 91 Okl.Cr. 303. 

18. Okl —Waters v. Rushing, 151 1* 
2d 423, 194 Okl. 306—Vick v. State, 
218 P.2d 389, 91 Okl Cr. 303. 

17. Okl.—Waters v. Rushing, 151 
P 2d 423, 194 Okl. 30& . 
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the property therein defined; 18 it does not apply to 
actions held not to be on an intangible, 19 to causes 
of action on uncertain 20 or unliquidated 21 demands 
or claims, or to years prior to 1940 22 The statute 
is not retroactive, 23 and has no application to litiga¬ 
tion which was at issue before the effective date 
thereof. 24 Where, however, the statute does apply, 
it is error to render judgment for plaintiff in the 
fibsencc of compliance therewith, 25 since the statu¬ 
tory requirement of pleading and proof of payment 
is mandatory. 26 

The date of the commencement of the action is 
controlling as to the taxable status of the intan¬ 


gible, 27 and the circumstances then existing govern 
the obligation to plead and prove compliance with 
the statute, 23 and, where at the time suit is filed 
plaintiff’s claim is not subject to being listed for 
intangible tax, the statute does not apply. 29 The 
statute is intended to apply only to a situation where¬ 
in the property involved has been in existence for 
a sufficient length of time to render it taxable; 30 
so, where it has not been in existence long enough 
to enable its owner to render it for taxes or to 
pay any taxes thereon, the allegations of assess¬ 
ment and payment called for by the statute are not 
required, 31 and it is sufficient if that fact is made 
to appear m the petition. 32 The statute does not 


18. Okl —Reynolds v. Reynolds, 137 

P 2d 914, 192 Okl 664 

Actions held not within statute 

(1) In general.—Correll v Holt, 
13 2 P 2d 953, 191 Okl 622 

(2) By divorced wife to recover 
<»< t rued unpaid installments under 
order for support of child —Reynolds 
\ Reynolds, 137 P.2d 914, 192 Okl 
564 

(3) By surety to recover damages 
for a tort arising out of conspiracy, 
where defendants denied conspiracy 
and liability.—Webb v. Aetna Cas & 
Surety Co, 147 P.2d 169, 194 Okl 30 

(4) By trustors on their claim for 
royalty payments received by trustee 
from trust property—Morton \ 
Beidleman, 287 P 2d 421, 205 Okl 
350 

(6) On note secured by real estate 
mortgage,—Smoot v. Anthony, 138 
T 2d 54 7, 192 Okl 605. 

(6) On note taken in transaction 
involving Interstate commerce —Hol¬ 
loway Material & Supply Co v Per¬ 
fection Oak Flooring Co, 130 P 2d 
296. 191 Okl 350 

(7) On supersedeas or other pro¬ 
cedural bond.—McGuirt v Sandridge, 
229 r 2d 171, 204 Okl. 270 

(8) On mere cause of action for 
money due on a contract, where both 
existence and amount of debt must 
be established —Norris v Norris, 162 
P 2d 521, 196 Okl. 46—Lumbt rinen’s 
Supply Co. v. Neal, 119 P 2d 1017, 
189 Okl. 644. 

Criminal proseoutlon 

In prosecution for unlawfully dis¬ 
posing of property covered by a 
chattel mortgage, it was not neces¬ 
sary for the prosecution to allege 
affirmatively in the information, and 
to prove, that intangible tax on note 
secured by mortgage had been paid 
—Vick v. State, 218 P 2d 389, 91 Okl. 
Cr. 303. 

19 . Okl.—Grand Distributing Co. v. 

Adams, 244 P.2d 671, 206 Okl. 451. 

80. Okl—Watts v. Elmore, 176 P. 

2d 220, 198 Okl. 141—Lumbermen's 


Supply Co. v Neal, 119 P 2d 1017, 
189 Okl 544 

81. Okl —Frey v Glenn, 240 P 2d 
1061, 208 Okl 28—Hall v Deal, 234 
P 2d 384, 205 Okl 46—Cole v Har¬ 
vey, 198 P 2d 199, 200 Okl 564- 
Watts v Elmore. 176 P 2d 220, 198 
Okl 141—Webb v Aetna Casualty 
& Surety Co , 147 P 2d 169, 194 Okl. 

! 30—Dunlap v Spencer. 131 P 2d 

994, 191 Okl 557—Nelson v Zahn 
Grain Co, 127 P 2d 806, 191 Okl 
183—Nelson v Zahn Grain Co, 127 
P 2d 803, 191 Okl 181—■'World Fire 
& Marine Ins Co v. Snyder, 122 
P 2d 812, 190 Okl 271—Lumber¬ 
men’s Supply Co v Neal, 119 P 2d 
1017, 189 Okl 544 

32. Okl —Day & Whitt Furniture 
Co v Welbilt Appliance Corp , 141 
P 2d 267, 193 Okl 69—Shidler \ 
Ross, 113 P 2d 603, 189 Okl 65. 

23. Okl —Crookham v Guardian 

Funeral Home, 142 P 2d 610, 193 
Okl 163 

24. Okl —Crookham v Guardian 

Funeral Home, supra 

25. Okl —Jones v Livingston. 237 
P 2d 867, 205 Okl 332—Edmonds 
v White, 219 P 2d 1007, 203 Okl 
231—Mead v Hellams, 194 P 2d 
603. 200 Okl 381—Mayor v Ben¬ 
nett, 189 P 2d 186, 199 Okl 579 
Dismissal without prejudioe held 

proper—Waters v Rushing, 151 P 2d 
423, 194 Okl 306 
Particular actions or suits 

(1) By broker for commissions — 
Bock v Sypert, 239 P 2d 398, 205 
Okl 504—Pfrimmer v Tidwell, 236 
P 2d 978, 205 Okl 262 

(2) On account—Mead v Hellams, 
236 T 2d 498, 205 Okl. 174 

(3) On written rental contract — 
Jones v Livingston, 237 P 2d 867, 205 
Okl. 332—Edmonds v White, 219 P 
2d 1007, 203 Okl 231. 

86. Okl.—McGill v. Cooper Supply 
Co., 165 P.2d 829, 196 Okl. 362. 

87 . Okl.—Tulsa Defense Houses v. 
Copeland, 243 P.2d 696, 206 Okl 
260—Louis v. Boice, 236 P 2d 258, 
205 Okl. 189—Edmonds v. White, 

1257 


219 P 2d 1007, 203 Okl 231—Rut¬ 
ter v Heatly, 180 P 2d 822, 198 
Okl 591 

Running account 

Where a running account was sued 
on as one account in one cause of 
action and part of it was incurred at 
a time that would render it subject 
to taxation under statute, it was 
proper to dismiss action without 
prejudice even though no intangible 
tax was due on some items of ac¬ 
count at time action was filed —Wa¬ 
ters v Rushing, 151 T 2d 423, 194 
Okl 306 

Taxable situs of note ^ 

Action on note was not within stat¬ 
ute where, at time action Was in¬ 
stituted, plaintiff was resident of for¬ 
eign state and remained resident 
thereof continuously thereafter, and 
merely left note within slat** with 
his attorney for collection and remis¬ 
sion of proceeds—Kahan v Schon- 
wald, 135 P 2d 971, 192 Okl 307 

28 . Okl — Brauer Machine & Supplv 
Co v Rudy, 148 P 2d 979, 194 Okl 
198—Day & Whitt Furniture Co 
v Welbilt Appliance Corp, 141 
P 2d 267, 193 Okl 69 

29. Okl —Lewis v Boice. 236 P 2d 
258, 205 Okl 189—Rutter v Heat¬ 
ly. 180 P 2d 822, 198 Okl 591— 
Pav & Whitt Furniture Co v Wel¬ 
bilt Appliance Corp, 141 P 2d 267. 
193 Okl 69 

“Plaintiff need only prove the mak¬ 
ing of such compliance as matured 
or was required on or before the date 
the action was commenced ”—Mead 
v Hellams, 236 P 2d 498, 600, 205 Okl 
174 

30. Okl—Stinchcomb v Harris, 134 
P.2d 990, 192 Okl 184 

31. Okl —Brauer Machine & Supply 
Co v Rudy. 148 P.2d 979, 194 
Okl. 198—Phelps v. Malone, 142 
P 2d 849, 193 Okl 239. 

Reason for nils 

The law does not require the doing 
of a vain and useless thing—Stinch¬ 
comb v. Harris, 134 P.2d 990, 192 
Okl. 184. 

32. Okl—Edmonds v. White, 219 P. 



§8 629-630 


TAXATION 


84 C.J.S, 


apply where there was no intervening period during 
which an assessment could have been returned, be¬ 
tween the time a contract is entered into and the 
time the petition i9 filed. 33 

Plaintiff is not required to allege and prove the 
payment of taxes for any tax year subsequent to 
the commencement of the action; 34 he is not re¬ 
quired to amend his pleadings from time to time to 
keep pace with changing conditions or suffer dis¬ 
missal of his cause. 36 The pleading of payment 
of the tax, without proof thereof, is insufficient. 36 
A demurrer to plaintiff’s evidence, on specific 
grounds not including the failure of proof to show 
payment of the tax, does not properly present the 


question, 37 which should be raised by motion to 
dismiss. 33 Particular evidence of the listing of 
property for taxation and of the payment of the 
tax has been held sufficient; 33 likewise, a particular 
record has been held to show such payment. 40 
Whether the tax has been paid, 41 or the facts 
pleaded and proved to show that the property was 
not subject to such tax, 42 is a question of law for 
the court 

Under the former statute, subsequently repealed, 
certain notes, bonds, etc., which had not been re¬ 
ported to the assessor and the tax on which had 
not been paid, could not be received in evidence. 43 


B. RELEASE OR COMPROMISE, AND REFUNDING OF TAXES PAID 


§ 630. Release or Compromise 

a. In general 

b. Authority to compromise or release 

c. Property purchased by taxing author¬ 

ities 

a. In General 

While the power to tax does not Include the power 
to compromise or remit taxes, in some Jurisdictions the 
legislature may release or remit, or authorize the com¬ 
promise of, taxee which have accrued to the state or a 


political subdivision thereof. In other Jurisdictions con¬ 
stitutional provisions expressly or Impliedly prohibit a 
compromise or release of taxes. 

While the power to tax does not include the pow¬ 
er to compromise or remit taxes, 44 it is generally 
held that a state may, by constitutional provision, 
waive the right to collect taxes due it, 46 or may, by 
appropriate legislation, and in the absence of con¬ 
stitutional prohibition, 46 release or remit, or au¬ 
thorize the compromise of, taxes which have accrued 
to the state 47 or the taxes which have accrued to 


2d 1007. 203 Okl 231—Stinchcomb 
v. Harris, 134 P 2d 990. 192 Okl 
184. 

33. OklA-Tulsa Defense Houses v. 
Copeland. 248 P 2d 696, 206 Okl. 
260. 

34. Okl.—Mead v. Hellams, 236 P. 
2d 498. 206 Okl 174—Parr v Weav¬ 
er, 146 P.2d 203, 193 Okl. 486— 
(Crookham v. Guardian Funeral 
Home, 142 P.2d 610, 193 Okl. 163 
—Day & Whitt Furniture Co v. 
Welbilt Appliance Corp, 141 P.2d 
267, 198 Okl. 69. 

35. Okl.—Farr v. Weaver, 146 P 2d 
203, 198 Okl. 486—Day & Whitt 
Furniture Co. v. Welbilt Appliance 
Corp, 141 P.2d 267, 193 Okl. 69 

3*. Okl.—McGill v. Cooper Supply 
Co., 166 P 2d 829. 196 Okl. 362. 

37. Okl.—McGill v. Cooper Supply 
Co., supra. 

38. OkL—McGill v. Cooper Supply 
Co., supra 

39. Okl—Cullison v. Riney, 206 P* 
2d 1143. 201 Okl. 441—Oppenheim 
v. Barnes, 144 P.2d 446, 193 Okl. 
236. 

Action on lease 

Okl.—Cullison v Riney, 206 P.2d 
1143, 201 Okl. 441. 

Action on notes 

Okl.—Oppenheim v Barnes, 144 P.2d 
446, 193 Okl. 236. j 


40. Okl.—Jones v. Bob Cason Motor 
Co, 129 P 2d 840, 191 Okl. 332. 

Action on note 

Okl —Jones v. Bob Cason Motor Co, 
supra. 

41. Okl —McGill v. Cooper Supply 
Co., 165 P 2d 829, 196 Okl 362. 

42. Okl.—McGill v. Cooper Supply 
Co, supra—Day & Whitt Furniture 
Co. v. Welbilt Appliance Corp., 141 
P.2d 267. 193 Okl. 69. 

43. Okl—Mitchell v. Massey-Harris 
Co, 113 P.2d 594, 189 Okl. 88— 
Stevenson v. Wescott, 102 P 2d 172, 
187 Okl. 208—Boswell v. Shawnee 
Production Credit Asa’n, 77 P 2d 
740, 182 Okl. 302—Hanes v. Baker, 
73 P.2d 143, 181 Okl. 146—Zusman 

| v First State Bank of Lovell, 63 P 
2d 760, 178 Okl. 330—Huseman v. 
Universal Credit Co., 62 P.2d 486, 
178 Okl. 168—Chelsea Gin Co. v. 
Choctaw Cotton Oil Co., 67 P.2d 
697, 177 Okl. 142—McLaughlin v. 
Cheney, 46 P.2d 352, 172 Okl. 562 
—The Maccabees v. Montgomery, 
45 P.2d 696, 172 Okl. 500—Cornelius 
v. Keegan, 45 P 2d 58, 172 Okl. 236 
—Neu v. J. I. Case Threshing 
Mach. Co., 11 P.2d 482, 157 Okl. 
258—Mellott *v. Gardner, 10 F.2d 
667, 156 Okl. 252. 

61 C.J. p 972 notes 49-53. 

44. FIs.—St Lucie Estates v. Ash¬ 
ley, 141 So. 738, 105 Fla. 534. 
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Ohio —State sx rel. Donsante v 
Pethtel, 106 N E 2d 626. 158 Ohio 
St. 35. 

45. La.—State v Spence A Gold¬ 
stein. App, 6 So 2d 102. 

Surrender or suspension of taxing 
power see supra 8 9. 

48. NC—City of Raleigh v. Jordan, 
9 S.E 2d 507, 218 NC. 65. 

47. Ga—Clements v. Peerless Wool¬ 
en Mills, 29 S E.2d 175, 197 Ga 
296 

N C.—B-C Remedy Co v. Unemploy¬ 
ment Compensation Commission of 
N. C, 36 S E 2d 733, 226 N.C. 52, 
163 ALR. 773. 

Pa—Fidelity Trust Co. v. Kirk, 25 
A 2d 825, 344 Pa. 455. 

61 C J. p 973 note 57. 

Compromise and adjustment of tax¬ 
es by municipal corporations see 
Municipal Corporations 8 2073. 

Release or compromise of taxes by 
counties generally see Counties 8 
285. 

Remission or waiver of penalties see 
infra 8 103L 

Settlement or release of debts due 
to state see States | 111. 

Statute held valid 

Statute providing for remission of 

interest was held valid.—Biles v. Ro¬ 
bey, 30 P 2d 841, 43 Arlz. 276. 

Statutes held invalid 

Fla*—State ex rel. Maxwell Hunter, 
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a political subdivision thereof.' 4 * However, under 
the authorities, the right of a state 49 or political sub¬ 
division thereof 50 to taxes has been regarded as 
a vested one, and, therefore, beyond the power 
of the legislature to impair. Where the constitu¬ 


tion, either expressly or impliedly, forbids the legis¬ 
lature to release or remit taxes, or prohibits the 
release of any indebtedness, obligation, or liability 
due the state or other political subdivision, a release 
of taxes due is invalid; 51 but this provision does 


Inc., v O'Quinn, 154 So 166, 114 
Fla. 222 

Ga.—Morris v. Interstate Bond Co., 
180 S E. 819, 180 Ga. 689 

Xn new Jersey 

(1) It has been held that there is 
no restraint on legislation which re¬ 
duces or altogether extinguishes an 
assessment laid, provided the law is 
uniform and general in its applica¬ 
tion and in its operation coextensive 
with the limits of the political bodies 
to which it relates—-Jersey City v 
Kelly, 47 A.2d 354, 134 N J Law 239 
—Skinkle v. Essex Public Road 
Board, 47 N J.Law 93 

(2) However, it also has been held 
that the legislature cannot constitu¬ 
tionally remit interest on taxes 
which have accrued, which interest 
has become a valid part of the princi¬ 
pal debt for taxes owing to the state, 
and a statute providing for remis¬ 
sion of such interest on settlement 
of delinquencies is void as an uncon¬ 
stitutional appropriation of moneys 
for use of private corporations — 
Wilentz v Hendrickson, 38 A 2d 199, 
135 NJEq 244 

(3) The statute authorizing comp¬ 
troller to adjust and “settle'* all ac¬ 
counts due to state does not author¬ 
ize him to contract that partial pay¬ 
ment made on delinquent property 
taxes shall be applied to principal 
of tax to exclusion of interest there¬ 
on, where there is no controversy as 
to amount of delinquent taxes or in¬ 
terest—State v Erie R Co, 42 A 2d 
759, 23 N JMlsc 203. 

48. Ariz—Linville v. Cheney, 137 P 
2d 395, 60 Ariz. 325. 

Ga—Clements v Peerless Woolen 
Mills. 29 S E.2d 175, 197 Ga 29G 
Kan —Board of Com’rs of Edwards 
County v. Simmons, 151 P.2d 9G0, 
159 Kan. 41. 

N C—City of Raleigh v. Jordan, 9 S 
E 2d 507, 218 N.C. 5. 

61 C J. p 973 note 57. 

Relegation of power 

Whatever power state has to remit 
taxes already duly assessed and lev¬ 
ied cannot be delegated by statute 
to board to be indulged in at board’s 
mere discretion, whether sound or 
otherwise.—State v. Christiansen, 195 
So. 168, 142 Fla. 637—Richey v. 

Wells, 166 So. 817, 123 Fla. 284. 

Conditions prooodont 

(1) Under a statute providing for 
the oanoellation of taxes when the 
taxing authorities have sold land un¬ 
der a tax deed to them, a valid deed 
is a condition precedent to cancella¬ 
tion of prior taxes remaining of rec¬ 


ord—Westlund v Mountrail County, 
ND, 51 N W 2d 687—Westland v 
Stalnecker, 35 NW2d 567, 76 ND 
291—Flath v Elefson, 19 NW2d 571, 
73 ND 746 

(2) Under such statute, the taxing 
authority is not required or author¬ 
ized to cancel taxes against such 
land until it has received full pay¬ 
ment therefor and executed and de¬ 
livered deed to purchaser—Flath v. 
Elefson, supra 

Statutes construed and applied 

Fla—Richey v. Wells, 166 So 817, 
123 Fla 2S4 

Mo —Collector of Revenue of Jack- 
son County v. Parcels of Land En¬ 
cumbered with Delinquent Tuxes, 
247 S W 2d 83, 362 Mo 1054. 

Tenn —State ex rel v Allen, 145 S 
W 2d 769, 176 Tenn 670 
61 C J p 973 note 57 [b] 

Statutes held valid 
Mo—State ex rel. McKittrick v Bair, 
63 S W 2d 64, 333 Mo 1— State ex 
rel Crutcher v Koeln, 61 S W 2d 
750, 332 Mo 1229 —Pate v Drain¬ 
age Dist No 6 of Pemiscot Coun¬ 
ty, App, 162 S W 2d 88 
Statutes held invalid 
Fla.—Richey v Wells, 166 So 817, 
123 Fla 284 

Ga— Morris v Interstate Bond Co, 
180 S E 819, 180 Ga 689 
N J —New Jersey Bell Tel Co v 
City of Nov ark, 42 A 2d 629, 136 
NJEq 479 

49. NY—In re Wolfe. 21 NTS 
515, 522. 66 Hun 389. 50 N Y St 115, 
122, 29 Abb N Cas 340 

Pa —Galbraith v Commonwealth, 14 
Pel 258 

50. Iowa—Dubuque v. Illinois Cent. 
R. Co , 39 Iowa 56 

61 C J p 973 note 59 

51. Neb—Steinacher v. Swanson, 
268 NW. 317, 131 Neb. 439 

Okl — Corpus Juris cited in Ivester 
v State ex rel Gillum, 83 P.2d 193, 
197, 183 Okl. 519. 

61 C J p 973 note 61 
Purpose of provision is to insure 
equality and uniformity in the col¬ 
lection of taxes —State ex rel Tharel 
v. Board of Com'rs of Creek County, 
107 P 2d 542, 188 Okl 184 
"indebtedness, liability, or obliga¬ 
tion” which may not be released has 
been held to include. 

(1) Delinquent taxes. 

Mont.—State ex rel DuFresne v. 
Leslie, 50 P.2d 959, 100 Mont. 449, 
101 A LR 1329 

Okl—Thompson v. Smith, 114 P 2d 
922, 189 Old 217. 
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(2) Fixed liabilities for taxes bas¬ 
ed on assessments which are final. 
—Peterson v. Roberts, 100 P.2d 431, 
186 Okl 496. 

(3) Penalty for failure to pay tax 
when due—State ex rel Kain v. 
Fischl, 20 P 2d 1057, 94 Mont 92. 
Provision as to state taxes only 

The constitutional prohibition 
against commutation of taxes relates 
to state taxes only, and is intended 
to prevent release or commutation 
of state taxes for an entire taxing 
unit—Schreiber v Cook County, 58 
N E 2d 40, 3S8 Ill 297, 155 A.L R 
1162—Winter v Barrett, 186 NE 
113. 352 Ill. 441, 89 A L R. 1398— 
Raymond v. Hartford Fire Ins Co, 
63 NE. 745, 196 Ill 329 
Provision not violated 

Taxing authority did not, by not 
appearing and requiring deposit in 
former owner’s action to cancel tax 
deed, postpone or remit payment of 
taxes in violation of constitution — 
Shull v Levis and Clark County, 19 
V 2d 901. 93 Mont 408 
Statutes held valid 
Cal —San Bernardino County v Way, 
117 P 2d 354, 18 Cal 2d 647. 

Ill—Schreibei v Cook County, 58 N 
E 2d 40, 388 Ill 297, 155 ALR 
1162 

Ky—Grieb v National Bank of Ken¬ 
tucky’s Receiver, 68 S W 2d 21, 252 
Ky 753. 

MHs —Howie v Panola-Quitman 
Drainage Dist, 151 So 154, 168 
Miss 387 

Mo —State ex rel Crutcher v Koeln, 
61 S W 2d 750. 332 Mo. 1229 
Mont.—Blackford v Judith Basin 
County, 98 P 2d 872, 109 Mont. 578, 
126 UR. 639 

Neb —Tukey v Douglas County, 277 
N.W 57, 133 Neb 732 
Okl —Board of Com’rs of Seminole 
County v. City of Wewoka ex rel. 
Merten, 129 P 2d 83, 191 Okl. 283 
—Board of Com'rs of Seminole 
County v City of Wewoka ex rel 
North, 127 P 2d 826, 191 Okl. 142 
Utah—Richards v. State Tax Com¬ 
mission, 69 P.2d 515, 92 Utah 603 
Wash—Vance Lumber Co. v. King 
County, 51 P 2d 623, 184 Wash. 402. 
Wyo.—Board of Com'rs of Big Horn 
County v. Bench Canal Drainage 
Dist., 108 P.2d 690, 66 Wyo. 260 
Statutes held Invalid 
Mont —State ex rel. DuFresne v 
Leslie, 50 P.2d 969, 100 Mont. 449, 
101 A.L.R. 1329—State ex rel. Kam 
v. Fischl, 20 P.2d 1057, 94 Mont 
92. 

Neb*—Steinacher v Swanson, 268 >7 
W. 817, 131 Neb 439. 
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not forbid the compromise of an unliquidated de¬ 
mand for taxes. 52 Although there is authority to 
the contrary, 58 it is more commonly held that taxing 
authorities cannot compromise or release claims for 
taxes legally assessed, at least if the debtor is able 
to pay, unless they are authorized by the legislature 
to do so, 54 and certainly they cannot do so even 
then if there is a constitutional prohibition. 55 Since 
statutes providing for the release or compromise of 
taxes are to be strictly construed 66 and rigidly pur¬ 
sued, 67 the taxpayer who seeks such relief must 


point to clear and unmistakable warrant to support 
his claim, 68 and the right to such relief is not to be 
taken by implication. 69 

Although an unconstitutional statute remitting 
certain taxes assessed against a railroad company 
is acquiesced in by the local authorities, who refrain 
from requiring the collector to collect or account 
for the taxes, such acquiescence does not prevent the 
assertion of a claim for such taxes in the succeeding 
year. 60 Where a tax has been regularly assessed 
under a statute and the liability therefor is fully 


Xu Alabama 

(1) The constitution prohibits leg¬ 
islation which releases or remits 
taxes accruing to the state—State v. 
Alabama Educational Foundation, 163 
So. 627, 231 Ala 11—Union Bank & 
Trust Co. v Phelps, 153 So 644, 228 
Ala. 236. 

(2) Various statutes have been 
held not to be in violation of the 
general constitutional prohibition — 
In re Opinion of the Justices, 32 So 2d 
297, 249 Ala 672—In re Opinions of 
the Justices, 175 So. 690, 234 Ala 358. 

(3) Since the constitution express¬ 
ly permits the compromise of doubt¬ 
ful claims, a statute authorizing a 
board of compromise to compromise 
and settle any claim of the state de¬ 
scribed in the statute was held to in¬ 
clude claims arising out of the reve¬ 
nue laws—State v. Brooks, 53 So.2d 
329, 255 Ala 689—In re Opinion of 
the Justices, 36 So 2d 480, 251 Ala. 
96. 

(4) A final tax assessment against 
a solvent taxpayer for a tax duly 
authorized is not a "doubtful claim," 
and may not be compromised—State 
v. Brooks, supra—State ex rel Car¬ 
michael v. Jones, 41 So 2d 280, 252 
Ala. 479—In re Opinion of the Justic¬ 
es, supra. 

(6) However, the board of com¬ 
promise can compromise final tax as¬ 
sessment claim against Insolvent 
taxpayer where assessment is doubt¬ 
ful of collection, or there is doubt as 
to collectability by reason of finan¬ 
cial condition of taxpayer or his lack 
of assets sufficient to discharge lien 
of state—State v Brooks, supra— 
State ex rel Carmichael v. Jones, 
supra—In re Opinion of the Justices, 
supra. 

(6) A claim against an insolvent 
taxpayer may not be compromised 
if he has assets, subject to tax lien, 
sufficient to discharge the lien.—In 
re Opinion of the Justices, supra. 

(7) If there Is doubt because of 
meritorious defenses which the tax¬ 
payer may have, the claim cannot be 
compromised.—State v. Brooks, su¬ 
pra. 

(8) A statute releasing ad valorem 
tax on shares of bank capital stock 


was held Invalid.—Union Bank & 
Trust Co v. Phelps, 153 So 644, 228 
Ala. 236. 

(9) A statute exempting from tax¬ 
ation all property the net income 
from which was used, or was to be 
used, exclusively for educational pur¬ 
poses other than for schools owned 
or controlled by a religious sect, was 
held inoperative, under constitutional 
provision prohibiting legislature 
from remitting obligation held by 
state or county, in so far as it ap¬ 
plied to current year, but operative 
as to subsequent years—State v. Al¬ 
abama Educational Foundation, 163 
So. 527, 231 Ala 11. 

In Texas 

(1) Where tax liability has ac¬ 
crued, the legislature is not author¬ 
ized to remit liability—Community 
Public Service Co v James, Civ App , 
167' S W 2d 588, error refused 

(2) However, the legislature has 
the power to release accrued interest 
and penalties for delinquent taxes 
before final judgment.—Jones v. Wil¬ 
liams. 45 S.W.2d 130, 121 Tex 94, 
79 UR 983 

(3) Under a constitutional provi¬ 
sion authorizing the release of tax¬ 
es “in case of great public calamity," 
it was held that a depression is not 
"a great public calamity" which 
would justify relief from payment of 
taxes —Jones v Williams, supra. 

(4) Statute providing for release 
of interest and penalties accruing on 
ad valorem taxes within certain pe¬ 
riods was held not applicable to ac¬ 
tion against estate for taxes on oil 
interest, where it appeared that taxes 
had not been paid or tendered on or 
before the date required by statute — 
Denman v. State, Civ.App , 85 S.W.2d 
252 

(5) Various statutes have been 
held valid. 

U.S.—Amerada Petroleum Corp. v 
1010.61 Acres of Land, More or 
Less, Situate in Harris County, C. 
C.A Tex., 146 F 2d 99. 

Tex.—Mexia Independent School Diet 
V. City of Mexia, 133 SW.2d 118, 
134 Tex. 95, 134 A.L.R. 1277—Bra¬ 
zos River Conservation and Recla¬ 
mation Diet. v. McCraw, 91 8.W.2d 
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665, 126 Tex 506—Jones v. Wll- 
liams, supra 

52. Ky.—Commonwealth v Southern 
Pac R. Co., 120 S.W 313. 134 K> 
421. 

53. Tex.—San Antonio v. San An¬ 
tonio St. R. Co., 54 SW. 281. 2J 
Tex.Civ App 148 

61 C.J. p 973 note 65. 

54. N.Y —People ex rel. Toms v 
Board of Sup’rs of Erie Count' 
121 NTS 636, affirmed 122 NYS 
744, 138 App Div 912, affirmed 9. 
NE. 389, 199 NY 150 

Ohio—State ex rel Donsante v Peth- 
tel, 106 N E 2d 626, 168 Ohio St 
35 

Utah—Corpus Juris cite* in Logan 
City v Allen. 44 P.2d 1085, 1087. 
86 Utah 375 
61 C J p 973 note 66. 

Mode of disoharge 

A tax cannot be discharged by set¬ 
off, counterclaim, or barter.—St Lu¬ 
cie Estates v. Ashley, 141 So. 738, 105 
Fla 534 

55. Ky—Citizens* Nat Bank v Com¬ 
monwealth, 80 SW 479, 81 SW 
686, 118 Ky 51, 25 Ky L 2254, 26 
KyL 62—Louisville v. Louisville, 
etc, R. Co, 63 S W. 14, 111 Ky 1, 
23 Ky.L. 390, 98 Am S R 387 

50. Pa—Land Title Bank & Trust 
Co v Marshall, 34 A 2d 71, 348 Pa 
105—Fidelity Trust Co v. Kirk, 25 
A 2d 825, 344 Pa, 455—Keystone 
State Building & Loan Ass'n \ 
Sabo, 14 A 2d 831, 140 Pa Super 
699—Braun v. De Rosa, 194 A. 514, 
128 Pa Super 318 
61 C J p 973 note 64 

67. Fla—St. Lucie Estates v. Ash¬ 
ley, 141 So. 738, 105 Fla, 534 

58. Pa.—Land Title Bank & Trust 
Co v. Marshall, 34 A.2d 71, 348 Pa 
105—Fidelity Trust Co. v. Kirk, 
25 A.2d 825, 344 Pa. 455—Braun v 
De Rosa, 194 A. 614, 128 Pa.Super 
318. 

69. Ariz.—Territory v. Gaines, 98 P. 
281, 11 Ariz. 270. 

Ark.—Files v. Pocahontas, etc., R 
Co., 3 S.W. 817, 48 Ark. 529. 

60. Ala—Perry County y. Selma, 
etc., R. Co., 68 Ala. 546. 
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fixed, repeal of the statute does not have the effect 
of remitting such tax, unless such an intention on 
the part of the legislature appears. 61 

Under various statutes authorizing the compro¬ 
mise or release of taxes subject to the approval of 
a court, the courts have approved particular com¬ 
promises or settlements, 62 and have refused to ap¬ 
prove others. 68 The court is not authorized to ap¬ 
prove, on the petition of one of several tax-levying 
authorities, a compromise which is binding on other 
such authorities which neither join in the petition 
nor consent to the proposed compromise. 64 

After a tax foreclosure sale , a compromise may 
be unauthorized, 65 so that acceptance of a com¬ 
promise does not estop the purchaser from claiming 
title to the property. 66 

Proceedings. A board of compromise is an ad¬ 
ministrative body with quasi-judicial powers 67 
Since it is a board of special limited jurisdiction, its 
jurisdiction must be shown affirmatively. 68 Under 
a statute requiring an application for abatement of 
taxes to be accompanied by a statement of facts, 
such statement, in order to be sufficient, must en¬ 
able the tax commission to identify the premises in¬ 
volved, to conclude that applicant had an interest in 
the property, to determine the value thereof, and to 
ascertain that the offer made to effect full settle¬ 


ment was just and equitable. 68 In a statutory pro¬ 
ceeding for the settlement of delinquent taxes, tax 
attorneys employed to collect tax liens have the 
right to appear in their own interest to claim at¬ 
torney's fees to which they have been held en¬ 
titled. 70 In a proceeding, under statute, for reset¬ 
tlement of tax liability, the commonwealth has 
been held a party plaintiff on the taxpayer's appeal 
to the court. 71 When property owners have fully 
complied with statutes providing for the settlement 
of taxes, the decision of the board of settlement is 
conclusive, and is not subject to judicial review. 72 
When a court undertakes review, it has been held 
that a compromise may not be set aside except on 
some ground destroying its validity as a contract 73 
Where the statute authorizes an appeal to a tax 
commission, an application for remission of taxes 
for a later year will be denied while an appeal wuth 
respect to the valuation of property for an earlier 
year is pending 74 

b. Authority to Compromise or Release 

Various officers, boards, or commissions of states or 
political subdivisions have been held authorized to com¬ 
promise taxes, while others have been held unauthorized 
to do so. 

Some state officers, boards, or commissions, such 
as the attorney general 75 and the state tax commis¬ 
sion, 76 and also officers 77 and boards or commis- 


61. Ohio —Debolt v. Ohio L. Ins , 
etc. Co., 1 Ohio St 563, affirmed 
16 How, US, 416, 14 L Ed 907 

62. Pa.—Commonwealth v. Elk Re¬ 
fining Company, Com PI., 57 Dauph 
Co 278—Erie County v. Andrews 
Land Corp, Com PI, 26 Erie Co 
384—In re Andrews Land Corp., 
Com PI, 26 Erie Co. 306. 68 York 
Leg Rec. 145—Compromise of Tax¬ 
es in Qerman Tp, Com PI., 6 Pay 
LJ. 136. 

Settlement held not fraudulent 

Tenn —State ex rel Knox County 
v. Adair, 184 S.W.2d 17, 181 Tenn 
655. 

63 . Fa.—In re Byer’s Tax Compro¬ 
mise, 46 Pa.Dist & Co. 646—In re 
Vlgliotti Tax Compromise, 39 Pa. 
Dist. & Co. 289, 8 Pay.L J. 211— 
Petition of County Com’rs to Com¬ 
promise Taxes, Com PI, 26 West 
Co 83. 

Unauthorised discrimination 

In proceeding for settlement of 
tax liens against insolvent property, 
deduction of interest and penalties 
from state and county taxes, and in¬ 
clusion of interest and penalties in 
city taxes, constituted an unauthor¬ 
ised discrimination in favor of the 
city, since state was entitled to pri¬ 
ority unless such priority was waiv¬ 


ed—State ex rel. v. Allen, 145 S.W. 

2d 769. 176 Tenn 670. 

64. Pa.—Petition of Westmoreland 
County Com’rs, 51 Pa.Dist. & Co 
583—In re Foulke, 43 Pa Dist & 
Co. 248, 23 Erie Co. 272—In re Vl¬ 
gliotti Tax Compromise, 39 Pa.Dist. 
& Co 289, 3 Fay L.J. 211—Erie 
County v. A Piece of Land, Com PI , 
26 Erie Co. 390—Petition of Coun¬ 
ty Com’rs to Compromise Taxes, 
Com PL, 26 West.Co 83. 

65. Mo —Collector of Revenue of 
Jackson County v Parcels of Land 
Encumbered with Delinquent Tax¬ 
es, 247 S W 2d 83. 862 Mo. 1054. 

66. Mo—Collector of Revenue of 
Jackson County v. Parcels of Land 
Encumbered with Delinquent Tax¬ 
es, supra. 

67. Ala.—State v. Brooks, 53 So.2d 
329. 255 Ala. 689. 

68. Ala.—State v. Brook# supra. 

69. Minn —In re Calhoun Beach 
Holding Co., 287 N.W. 317, 205 
Minn 582. 

70. Tenn—State ex rel. v Allen, 145 
S W 2d 769, 176 Tenn. 670. 

71. Pa.—Commonwealth v. Central 
R. Co. of N. J, 58 A.2d 173, 358 
Pa. 326—Commonwealth v. Bell 
Tel. Co of Pennsylvania, Com.Pl, 
54 Dauph.Co. 9. 
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Reason for rule 

By terms of the code, any judg¬ 
ment entered must be in favor of the 
Commonwealth for the amount of tax 
due and not against the Common¬ 
wealth for refund of overpayments 
by the taxpayer—Commonwealth v 
Central R Co of N. J , 68 A 2d 173. 
358 Pa 326 

72. Tenn—State ex rel. Knox Coun¬ 
ty v. Adair, 184 SW2d 17, 181 
Tenn. 655 

73. Mass—Commissioner of Corpo¬ 
rations and Taxation v. Woburn 
Nat Bank, 53 N E 2d 554, 315 Mass 
505. 

74. Ohio —Cleveland Theatres v. Ev- 
att, B T A., 9 Ohio Supp. 76. 

75. S.C—Cooley v. South Carolina 
Tax Commission, 28 S E 2d 445, 
204 SC 10 

Authority of collectors to release or 
compromise taxes see infra 8 662. 

76. Utah —Logan City v. Allen, 44 P. 
2d 1085, 86 Utah 375. 

77. Relation of official to property 
owners 

Mere fact that official was a broth¬ 
er and uncle of property owners did 
not disqualify him from signing and 
approving settlement—State ex rel 
Knox County v. Adair, 184 S.W 2d 
17, 181 Tenn. 655. 
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sions 72 of various political subdivisions, have been 
held authorized to compromise taxes. On the other 
hand, an administrative officer has no power to 
Waive the collection of taxes; 79 and various state 
officers or employees, 89 departments, 81 or represent¬ 
atives, 82 as well as officers 82 and representatives 84 
of political subdivisions, have been held unauthor¬ 
ized to compromise, or otherwise waive the right to 
collect, taxes. In the absence of fraud, bad faith, 
or collusion, the authorities who execute the com¬ 
promise are not personally liable to a political sub¬ 
division whose taxes are thereby diminished; 86 and 
there is no personal liability for an allegedly void 
compromise until the remedy of the subdivision with 
respect to the collection of the tax is exhausted, 
since it has suffered no loss if the compromise is 
void. 86 

c. Property Purchased by Taxing Authorities 

Under a statute authorizing the compromise of tax 
claims on real property purchased by taxing authorities 
at any safe for nonpayment of taxes, subject to the 
court’s approval, the court should be satisfied that the 
proposed transaction is proper and to the advantage of 
all interested taxing authorities, and may change or 
modify the proposed settlement. 


Under at least one statute, the compromise and 
reduction of tax claims on real property purchased 
by the taxing authorities at any sale foi^ nonpay¬ 
ment of taxes are authorized, subject to the ap¬ 
proval of the court. 87 Under such a statute, while 
the approval of a tax compromise by all tax-levying 
authorities has been held to be desirable, 88 the tax¬ 
ing authorities may compromise after due notice to 
all parties in interest, including other tax au¬ 
thorities who have claims, without joinder of the 
other authorities, 89 and approval of a compromise 
may not be refused merely because all of them have 
not joined in the proposed settlement. 90 In passing 
on the propriety of a proposed compromise, the 
court has broad latitude to change or modify the 
proposed settlement, 91 and is not limited to con¬ 
sidering whether the monetary consideration is rea¬ 
sonable, but should also be satisfied that the proposed 
transaction is proper and to the advantage of all 
the taxing authorities interested, 92 in which case the 
court should enter a decree approving the compro¬ 
mise or settlement, or such other settlement as it 
may find to he proper. 92 


78. Utah —Logan City v. Allen, 44 
P.2d 1085. 86 Utah 375. 

78. Wash—Monroe Logging Co. v. 
Department of Labor and Indus¬ 
tries, 153 P 2d 511, 21 Wash.2d 
800. 


Sale to state, county, or municipality 
generally, or resale, see infra $3 
831-839. 

£ien creditor held not entitled to In¬ 
stitute proceedings 

Pa—In re Tax Claims, Brie Cai 
Works, Com PI, 26 Erie Co. 205 


93. Pa.—Central la Borough School 
Dist., supra. 

Pair assessment 

The court may consider what 
would have been a fair assessment of 
the property during the period for 
which the taxes are claimed.—In re 
Rice’s Taxes, 40 Pa.Dist. A Co. 642, 
30 Del Co 169, 4 Fay L J. 15. 

93. Pa.—Petition of Scanlon, 48 Pa 
Dist & Co. 222, 2 Lawrence LJ 
161—In re Cinci Taxes, 44 Pa.DJst 
A Co. 142—In re Tax Claims. Erie 
Car Work*?, Com.Pl, 26 Erie Co 
205—In re Tax Compromise of 
Cinci, Com.Pl, 5 Fay L J. 82. 
Compromises or settlements ap¬ 
proved 

Pa —In re Rice’s Taxes, 40 Pa.Diet 
A Co. S 42, 30 Ilel.Co. 169, 4 Fay.L J 
15—In re Upper Darby Tp. Taxes. 
40 Pa Dist. & Co 338, 30 Del Co 
118—In re Upper Darby’s Petition 
to Compromise Taxes, Com.Pl., 33 
MunL.R. 47. 

Compromises or settlements refused 
or disapproved 

Pa—Petition of Westmoreland Coun¬ 
ty Com'rs, 51 Pa Dist A Co. 583— 
Petition of Knowles, 50 Pa,Di8t. & 
Co. 494—In re Welble’s Tax Com¬ 
promise, 48 Pa.Dist A Co. 218, 2 
Lawrence L.J. J40—Petition of 
School Dist of Pittsburgh. 43 Pa 
Dist A Co, 169, 89 Plttsb.Leg.J. 
521—In re Chinn Tax Compromise, 
40 Pa.Dist. A Co 14, 3 fray.L.J 
216, 32 ^Iun,L.B. 70—In re Com¬ 
promise of Taxes of Byers, 6 fray. 
L.J. 75, 57 York Leg.Rec. 192. 


SO. Tenn—Gilman Paint & Varnish 
Co v. Carson, 229 S W 2d 330, 190 
Tenn. 256—R. J. Reynolds Tobacco 
Co, v. Carson. 213 S W 2d 45, 187 
Tenn. 167. 

81 . # Pa —Commonwealth v A. M 
Byers Co. 31 A 2d 630, 346 Pa 555, 
certiorari denied A M Byers Co. 
v. Commonwealth of Pa, 64 S Ct 
64, 320 U.S. 757, 88 L Ed. 451 

83 . Tenn.—State ex rel v Allen, 145 
S.W.2d 769, 176 Tenn 670. 

83 . Wash—Pierce County v. New¬ 
man. 173 P.2d 127, 26 Wash 2d 63— 
Pacific Nat Bank of Seattle v. 
Bremerton Bridge Co, 97 P.2d 162, 
2 Wash.2d 62. 

Auditor is a mere ministerial offi¬ 
cer who is required to make cancella¬ 
tion of uncollected tax when proper¬ 
ly ordered to do so—City of OJai v. 

Chaffee, 140 P.2d 116, 60 Cal.App. 64. 

84. Tenn.—State ex rel. v Allen, 145 
S.W.2d 769, 176 Tenn 670 

$8. Utah.—Logan City v. Allen, 44 
P.2d 1085, 86 Utah 375. 

88* Utah.—Logan City v. Allen, su¬ 
pra. 

87. Pa.—Centralia Borough School 
Dist, 77 Pa.Dist. A Co. 55L 


Compromise before or after redemp¬ 
tion period 

The taxing authorities may enter 
into a compromise either before or 
after the expiration of the period of 
redemption.—In re Weible’s Tax 
Compromise, 48 Pa.DIst & Co. 213, 2 
Lawrence L J. 140. 

Judgment of taxing authorities 
The compromise of delinquent tax¬ 
es on real estate under the statute is 
^primarily a question of good business 
judgment to be determined by the 
taxing authorities—P e t i 11 0 n of 
Westmoreland County Com'rs, 51 Pa. 
Dist A Co. 583. 

88 . Pa.—Central ia Borough School 
Dist., 77 Pa Dist & Co. 551. 

89. Fa,—In re Weible’s Tax Compro¬ 
mise, 48 Pa Dist. & Co 213, 2 Law¬ 
rence LfcJ. 140. 

90 . Pa.—Petition of Knowles, 50 Pa 
Diet A Co. 494. 

Failure to appear 
Where taxing authorities, after no¬ 
tice, fail to appear, their satisfaction 
with the proposed settlement is pre¬ 
sumed.— In re Rice’s Taxes, 40 Fa. 
Dist. A Co. 642, 30 Del.Co. 169, 4 Fay. 
L.J. 15. 

91. Pa.—Centralia Borough School 
Dist., 77 Pa.Dist. A Co. 561. 
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§ 631. Refunding 

a. In general 

b. Persons entitled to refund 

a. In General 

Refunding of taxes la ordinarily a matter of govern, 
mental or legislative grace, and the right to a refund la 
purely statutory. The making of appropriations for re¬ 
funds Is within the discretion of the legislature. 

The refund of taxes is ordinarily a matter of 
governmental or legislative grace, 94 rather than 
something to which a taxpayer has a legal right; 95 
and, since the right to a refund of taxes is purely 
of statutory origin, 96 the statutory remedy is ex¬ 
clusive. 97 The matter of making appropriations for 
refunds is within the discretion of the legislature, 98 
and refunds of taxes can be made only from public 
moneys of the state, 99 specifically appropriated for 
that purpose. 1 Taxes which arc made refundable by 
statute constitute a trust fund in the hands of the 
treasurer of the taxing authority, 2 and each suc¬ 


cessive treasurer is under an obligation to account 
for it, 8 On grounds of public policy, the law dis¬ 
courages suits for the refund of taxes illegally levied 
and collected. 4 

b. Persons Entitled to Befund 

A person It entitled only to a refund of taxes paid 
by him, and not to taxes paid by, or on behalf of, oth¬ 
ers, and one who pays taxes Improperly assessed Is en¬ 
titled to a rwund, regardless of who owns the land when 
the refund is made. 

A person is entitled only to a refund of taxes 
paid by him, and not to taxes paid by others, 5 or 
on behalf of others; 6 and a person who pays taxes 
improperly assessed against land is entitled to a 
refund thereof, regardless of who owns the land 
when the refund is made. 7 However, when one 
pays taxes which are proper while occupying land 
under a claim of title, and it is determined that 
title to the land was actually m another during his 
occupancy, he is not entitled to a refund. 8 


34. US—Pacific Am. Fisheries v 
Mullaney, D C Alaska, 108 FSupp 
133 

Ala—Lee v. Cunningham, 176 So 477, 
234 Ala. 639 

Vriz—State v Airesearch Mfg Co. 

206 P.2d 662, 68 Ariz 342. 

Md.—Wasena Housing Corp v Le- 
vay, 52 A.2d 903. 188 Md 383 
Mo.—State ex rel. S. S. Kresge Co 
v. Howard, 208 Q.W.2d 247, 357 Mo 
302 

Refunding of: 

Customs duties see Customs Du¬ 
ties 9 226 

Federal taxes generally see Inter¬ 
nal Revenue 99 843-857 
Income taxes see infra 9 1109 
Inheritance, succession, and estate 
taxes see infra 9 1222 
License fees or taxes see Licenses 
J 67 

Recording and conveyance taxes 
see Infra 9 1087 

Taxes on transfers of corporate 
stock see infra 9 1077 
Taxes paid by municipal corpora¬ 
tions see Municipal Corporations 
9 2068. 

Unemployment compensation con¬ 
tributions or taxes see Social Se¬ 
curity and Public Welfare 9 152 

95. Ariz—State v Airesearch Mfg 
Co., 206 P 2d 562, 68 Ariz 342 

96. Ill.—People ex rel Eitel v. Lind- 
heimer, 21 N E 2d 318, 371 Ill 367, 
124 A.L.R. 1472, appeal dismissed 
People of State of Illinois ex rel 
Eitel v. Toman, 60 S Ct 111, 308 
U.S. 605, 84 LEd 432, rehearing 
denied 60 S Ct. 137, 308 U S 636, 
84 L.Bd. 529—People ex rel Sears 
Roebuck & Co v Lindheimer, 21 
H.E 2d 318, 371 Ill. 367, 124 A.L.R 
1472, appeal dismissed People of 
State of Illinois ex rel. Sears Roe¬ 


buck & Co v. Toman, 60 S.Ct. 112. 
308 US 505, 84 LEd 432, rehear¬ 
ing denied 60 S.Ct 137, 308 U S 
636, 84 L Ed 529 

Ind —Culbertson v Board of Com’rs 
of Fayette County, 194 N.E. 638, 
208 Ind 22 

97. Ind—Culbertson v Board of 
Com’rs of Fayette County, supra— 
Board of Com’rs of Boone County 
v Adler, 133 N E. 602, 77 Ind App 
296. 

98. Miss—Selig v. Price, 142 So 
504, 167 Miss 612 

Power to regulate and direct dispo¬ 
sition of taxes collected see infra 
9 1057. 

99. W Va.—Hamill v. Koontz, 59 S 
E.2d 879, 134 W.Va. 439 

1. N D —Oesterle v. Lavik, 52 NW 
2d 297. 

2. Cal —MacMullan v. Kelly, App , 
124 P. 93, rehearing denied 127 P. 
819, 19 Cal App 700 

3. Cal —MacMullan v. Kelly, supra. 

4. Mo.—State ex rel. S S Kresge 
Co. v. Howard, 208 S.W.2d 247, 357 
Mo. 302. 

5. U S.—Pacific Am Fisheries v. 
Mullaney, D.C.Alaska, 105 F.Supp. 
907. 

Miss—Acker v. Spencer, 148 So. 633, 
166 Miss. 684. 

Effect of waiver of right 

The fact that the taxpayer waived 
his right to a refund does not entitle 
one who has not paid the taxes to 
it —People ex rel. Crompton Bldg. 
Corp. v. Sexton, 35 N.Y.S,2d 922, 264 
App.Div. 522. 

Assignment of claim for refund 

Pa—Federal Deposit Ins, Corp. v. 
Board of Finance Sc Revenue of 
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Commonwealth of Pa.. Com PI., 61 
DauphCo 427 

0. US —Pacific Am Fisheries v 
Mullaney, D C Alaska, 105 F.Supp 
907. 

Md —Tawes v. Home Owners* Loan 
Corp. of Washington, D C., 24 A 
2d 781, 180 Md. 401 
Payment by agent 

Where taxes assessed against the 
shares of stock owned by the stock¬ 
holders of a bank are paid by the 
bank as agent of the stockholders un¬ 
der a statute so providing, money er¬ 
roneously paid, and afterward re¬ 
funded to the bank, is not property 
of the bank, but belongs to the indi¬ 
vidual stockholders; and the stock¬ 
holders, by signing an agreement au¬ 
thorizing the bank to sue to recover 
the taxes paid, do not waive their 
right to have the refund paid to 
them—Richmond Trust Co. v. Chris¬ 
tian, 142 SE. 528, 150 Va. 244—61 
C J p 975 note 22. 

Compulsory payment 

Where a realty owner, in order to 
obtain redemption of realty from a 
tax sale, was required to pay delin¬ 
quent realty and personalty taxes as¬ 
sessed against a prior owner, and the 
taxing authorities had a lien on oth¬ 
er realty of the prior owner to se¬ 
cure payment of the personalty tax¬ 
es, the redeeming owner was entitled 
to have the amount paid for per¬ 
sonalty taxes refunded —Evans v 
San Joaquin County, 154 P.2d 468, 67 
Cal.App.2d 452. 

7. Miss.—Acker v. Spencer, 148 So. 
633, 166 Miss. 684. 

8. Utah.—Pleasant Valley Coal Co. 
v. Carbon County, 16 P.2d 712, 81 
Utah 14. 
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Mortgagor or mortgagee . Generally, as between 
a mortgagor and a mortgagee, the former is entitled 
to any refund of taxes which he has paid. 9 How¬ 
ever, where the mortgagee actually pays the taxes, 
he is entitled to the refund. 10 

A foreign corporation has been held entitled to 
a refund of taxes which were improperly computed 
under a retaliatory statute. 11 

§ 632 . — Authority to Refund, and 
Grounds for Refunding 

a Authority to refund 
b. Grounds for refunding 

a. Authority to Refund 
(1) In general 


(2) General principles of statutory con¬ 
struction 

(1) In General 

The authority to refund taxes must be conferred by 
valid statute; and, while the legislature has no power to 
compel a refund of taxes legally collected, It may pre¬ 
scribe the limitations and conditions on which a refund 
may be had, and may withdraw the right thereto. 

While a state has power to authorize the refund 
of taxes paid, 12 the authority to refund must be 
conferred by a valid 13 statute. 14 Although the 
legislature has no power to compel the refund of 
taxes legally collected, 15 it may prescribe the lim¬ 
itations and conditions on which a refund may be 
had, 16 and may withdraw the right to a refund, 17 
and the repeal of a statute authorizing a refund 


9. NT —People ex rel. Bal brook 
Realty Corp v. Mills, 66 N E 2d 
50, 295 NY 190 

ia NT—People ex rel 342 East 
57th Street Corp v. Miller. 28 N 
Y.S.2d 258, 262 App.Div. 132, affirm¬ 
ed 39 N E 2d 297, 287 NY 682. 
Mortgage# In possession 

A mortgagee in possession of the 
property under an assignment of 
rents, from the proceeds of which he 
paid taxes, is entitled to the refund 
—People ex rel New York Title & 
Mortgage Co v Miller, 28 NTS 2d 
430, 262 AppDiv. 175, affirmed 39 
N E 2d 298, 287 NY 685, motion de¬ 
nied 41 NE 2d 166, 287 NY 838- 
Continental Bank A Trust Co of N. 
Y. v. Gedex Realty Corp., 60 N Y.S 
2d 710. 

Assigns# of mortgage 

Where it appeared that the as¬ 
signee of a mortgage did not actual¬ 
ly pay the taxes, he was not entitled 
to participate in the refund—People 
ex rel. Balbrook Realty Corp v. 
Mills, 66 N.E 2d 50, 295 N.Y. 190. 

11. Mont.—Occidental Life Ins. Co 
v Holmes, 80 P.2d 383, 107 Mont. 
48 

12. Ill.—People ex rel. Sweitzer v. 
Orrington Co., 195 N.E. 642, 360 
Ill. 289 

Okl.—Protest of St. Louls-San Fran¬ 
cisco Ry. Co., 26 P.2d 212, 166 Okl. 
50. 

61 C.J. p 974 note 6. 

13. Ill —People ex rel. City of High¬ 
land Pa?k v. McKibbin, 44 N.E 2d 
449, 380 Ill. 447, certiorari denied 
People of State of Illinois ex rel 
City of Highland Park v, McKib¬ 
bin, 63 SCt 852, 318 U.S. 778, 87 
L.Ed. 1147 

61 C.J. P 874 note 9. 

Statute held valid 

Fla.—State ex rel. Northern Inv. 
Corp. v. Lee, 187 So. 368, 136 Fla. 
661. 


Statutes held invalid 

Okl—Protest of St. Louis-San Fran¬ 
cisco Ry Co, 26 P 2d 212, 16G Okl 
50—Bank of Picher v. Morris, 11 
P 2d 178, 157 Okl. 122—Commerce 
Trust Co, Kansas City, Mo, v 
Morris, 11 P.2d 183, 167 Okl. 127. 

14. Ala.—Curry v Johnston, 6 So 
2d 397, 242 Ala 319 
Cal.—Los Angeles County v. Superi¬ 
or Court in and for Los Angeles 
County, 112 P 2d 10. 17 Cal 2d 707 
Ill—Burley v. Lindheimer, 11 NE 
2d 926, 367 Ill. 425—American Can 
Co v. Gill. 4 N E 2d 370, 364 Ill 
254—People ex rel Sweitzer v Or¬ 
rington Co. 195 NE 642, 360 Ill 
289—LeFevre v Lee County, 186 
NE 536, 353 Ill. 30 
Miss—Mississippi Cent. R. Co v 
City of Hattiesburg, 141 So 897, 
163 Miss. 311. 

N C —Piedmont Memorial Hospital v. 
Guilford County, 20 S E 2d 332, 221 
NC. 308. 

61 C.J. p 974 note 9. 

Purpose of statutes 

(1) To avoid the common-law rule 
prohibiting recovery of taxes volun¬ 
tarily paid—Christofferson v Chou¬ 
teau County, 74 P.2d 427, 105 Mont 
577. 

(2) To promote fairness and jus¬ 
tice in the administration of tax col¬ 
lections.—People ex rel Prindable v. 
New York Cent R Co, 81 N E 2d 
201, 400 Ill. 507. 

(3) To permit the recovery of 
taxes which have been paid under 
proper protest, and to which a tax¬ 
ing authority is not meritoriously 
entitled, and to provide a procedure 
for that recovery.—Home Owners’ 
Loan Corp. v. Wright, 299 N.W. 860, 
71 N.D. 2 35. 

Special remedy 

The statute authorizing refund of 
taxes creates a special remedy.—Peo¬ 
ple ex rel. Eitel v. Lindheimer, 21 N. 
f E.2d 318, 371 Ill. 867, 124 A.L.R 1472, 
appeal dismissed People of State of 
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Illinois ex rel Eitel v. Toman, 60 
S.Ct. Ill, 308 US 505, 84 LEd 432, 
rehearing denied 60 S Ct 137, 308 U 
S 636, 84 LEd 529—People ex rel 
Sears Roebuck & Co v Lindheimer, 
21 N E 2d 318, 371 Ill 367, 124 A L R 
1472, appeal dismissed People of 
State of Illinois ex rel Sears Roe¬ 
buck & Co v Toman, 60 S Ct 112, 
308 U.S. 505. 84 L.Ed. 432, rehearing 
denied 60 SCt. 137, 308 U.S. 636, 84 
LEd 529 

Taxes levied under Invalid statute 

(1) Taxes voluntarily paid, al¬ 
though levied under an unconstitu¬ 
tional statute, cannot be refunded 
without the aid of a statutory rem¬ 
edy —State ex rel S. S. Kresge Co \ 
Howard, 208 S W 2d 247, 367 Mo 302 

(2) The statute permitting refunds 

is applicable if the taxing statute is 
assumed to be invalid —Wilson v 
Weber County, 111 P.2d 147, 100 

Utah 141—Neilsen v San Pete Coun¬ 
ty, 123 P 334. 40 Utah 560 
Particular statutes construed 

Colo—Miller v Board of ComTs of 
City and County of Denver, 21 P 
2d 714, 92 Colo. 425, appeal dis¬ 
missed and certiorari denied 54 S 
Ct 78, 290 US. 686, 78 L.Ed 618 
Iowa—First Nat. Bank v. Kelly, 13'» 
NW. 564, 159 Iowa 312—Hawkeye 
Loan & Brokerage Co v. Marion 
81 N.W. 718, 110 Iowa 468. 

Pa.—Appeal of Pennsylvania Co., 3<> 
Pa Diet. A Co. 212—Lackawann i 
County v. Rydzewski, Com.Pl„ 44 
Lack.Jur. 29. 

61 C J. p 974 note 8 [bj. 

15. Ky—Utz v. City of Newport. 
252 S W.2d 434. 

N C —Board of Com'rs of Mooro 
County v. Blue, 130 S.E. 743, 190 N 
C. 638 

16. Ala—Lee v. Cunningham, 176 
So. 477, 234 Ala. 639. 

Ind —Board of ComTs of Marlon 
County v. Millikan, 190 N.E. 185, 
207 Ind 142. 

17. Cal.—Southern Service Co. v. 
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takes away the right of the citizen to claim a refund 
and of the public officers to make it, 18 and also 
terminates all pending actions 19 In the absence of 
statutory authority, no executive or administrative 
officer or board has power to refund taxes ; 20 and, 
if the power is given to him or it by law, it must 
be strictly followed. 21 

Where a statute providing for a refund of ex¬ 
cessive or erroneous taxes paid is general in its 
terms, it applies to voluntary, as well as to involun¬ 
tary or compulsory, payment, or payment under 
protest 22 A taxpayer seeking relief under a refund 
statute must bring himself within its terms. 28 Tax¬ 
payers cannot compel the refund of a tax levied in 
aid of a railroad, after the money has been paid 
over to the railroad company, even though the tax 
was void. 24 

Persons who may object to illegal refund. A tax¬ 


payer of a county has sufficient interest in the sub¬ 
ject matter to maintain an action against the board 
of supervisors for its illegal action in refunding 
certain taxes. 26 

Recovery back of taxes refunded . Illegal taxes 
paid under a mistake of law and then refunded by 
a political subdivision cannot subsequently be re¬ 
covered back by it ; 26 and so, where taxes improper¬ 
ly collected have been refunded, the taxing au¬ 
thority cannot thereafter recover the amount so 
refunded on the ground that it was paid back under 
a mistake of law, 27 although the collection was il¬ 
legal for a reason different from that supposed at 
the time of the refund. 28 However, under a stat¬ 
ute authorizing an action to recover public moneys 
illegally drawn from the treasury, taxes refunded 
under a statute which was subsequently declared un¬ 
constitutional may be recovered. 29 


Los Angeles County. 97 P 2d 963, 
15 Cal 2d 1. appeal dismissed 60 S. 
Ct 979, 310 US 610, 84 L Ed 1388, 
rehearing denied 60 S Ct 1086, 310 
US 658. 84 LEd 1421 
Statute held valid 

Cal —Southern Service Co v. Los 
Angeles County, supra 

Partial repeal 

(1) Under a statute providing for 
the refund of taxes “paid more than 
once or erroneously or illegally col¬ 
lected,” a repeal of the statute with 
respect to taxes illegally paid has no 
effect as to taxes erroneously paid — 
Christofferson v Chouteau County, 
74 P 2d 427. 105 Mont. 577 

(2) Similarly, the portion of such 
statute providing for refund of taxes 
“paid more than once” was held not 
repealed—Williams v Harvey, 6 P 
2d 418, 91 Mont. 168 

Error affecting particular person or 
property 

The statute withdrawing right 
to refund of taxes voluntarily paid 
which were levied prior to a specified 
date, which were excessive by reason 
of alleged errors in preparation of 
budget or tax rate, indicates legisla¬ 
tive purpose to declare that policy 
which requires reimbursement of 
taxes illegally levied and collected 
extends only where overpayment has 
resulted from overassessment or oth¬ 
er error affecting a particular per¬ 
son or piece of property, as distin¬ 
guished from other persons or prop¬ 
erty not generally affected—South¬ 
ern Service Co. v. Los Angeles Coun¬ 
ty, 97 P.2d 963, 15 Cal 2d 1. appeal 
dismissed 60 S.Ct. 979. 310 U.S 610, 
84 L Eld. 1388, rehearing denied 60 
S.Ct. 1086, 310 U.S. 658. 84 LEd 1421 

18* III.—People ex rel. EJtel v. Lind- 
heimer, 21 N.E 2d 318, 371 Ill. 367. 
124 A.L.R. 1472, appeal dismissed 

64 C.J.S.—80 


People of State of Illinois ex rel 
Kite! v Toman, 60 S Ct 111, 308 
IT S 505. 84 L Ed 432, rehearing 
denied 60 S.Ct 137. 308 US 636, 84 
L Ed 529—People ex rel Sears 
Roebuck & Co v Lindheimer. 21 N 
E 2d 318, 371 Ill 367, 124 ALR 
1472, appeal dismissed People of 
State of Illinois ex rel Sears Roe¬ 
buck & Co v Toman, 60 S Ct 112, 
308 US 505. 84 LEd 432, rehear¬ 
ing denied 60 S Ct 137, 308 US 
636, 84 LEd 529 
61 C J p 975 note 11 

19. Cal —Southern Service Co v 
Los Angeles County, 97 P 2d 963. 15 
Cal 2d 1. appeal dismissed 60 S Ct 
979. 310 US 610, 84 LEd 1388. re¬ 
hearing denied 60 S Ct 1086, 310 U 
S 658. 84 LEd 1421 

Effect of repealing acts on actions 
and other proceedings pending gen¬ 
erally Bee Statutes § 439 

20 . Ill —LePevre v Lee County. 186 
N.E 536, 353 Ill 30 

Mich—F M Sibley Lumber Co. v 
Department of Revenue, 19 NW2d 
132, 311 Mich 654. 

61 C.J p 975 note 12 

21 . Ariz—Filer v Maricopa Coun¬ 
ty, 198 P 2d 131, 68 Ariz 11 

61 C J p 975 note 13 

Particular officers or eourts held au¬ 
thorized 

(1) Tax commissioner—Niles 
Bank Co v Evatt, 60 N E 2d 789, 146 
Ohio St 179. 

(2) County court—In re Village of 
Delhi, Delaware County, 94 N E. 874, 
201 NY 408—61 C.J. p 979 notes 54 
[a], 59 [a]. 

(3) Fiscal court—Taylor, for Use 
and Benefit of Laurel County v 
Scoville, 68 SW.2d 423, 252 Ky. 809 

22 . Ind.—Culbertson v. Board of 

Com'rs of Fayette County, 194 N 
E. 638, 208 Ind. 22 —Board of 
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Com’rs of Marion County v. Milli¬ 
kan. 190 NE 185, 207 Ind 142 
Iowa—Jewett Realty Co v Board of 
Sup’rs of Polk County, 33 NW2d 

377, 239 Iowa 988—Lincoln Nat 

Life Ins Co v Fischer, 17 NW2d 

273, 235 Iowa 606 

N Y —Rochester Savings Bank > 
Monroe County, 8 N Y.S 2d 107, 169 
Misc 526 

Pa.—Hotel Casev Co v. Ross, 23 A 
2d 737. 343 Pa. 573 
61 C J p 975 note 19. 

Recovery In action at law of pa\ - 
ments voluntarily made see infra 
fi5 635-637. 

23. Wis—State v. Wisconsin Tax 
Commission, 229 NW 646, 201 Wis 
470 

61 C J p 976 note 18. 

A national bank is not a “person 
against whom an assessment ha'* 
been made or tax levied” within the 
meaning of a statute authorizing 
refund of taxes in certain caseo 
w here such & person claims that n 
tax paid is invalid.—Fiman v. Hughes 
County, 225 N W. 711, 55 S D 204 

24. Iowa—Butler v. Fayette Coun¬ 
ty, 46 Iowa 326 

25. Iowa—Hospers v. Wyatt, 19 N 
W 204, 63 Iowa 264. 

26. Iow*a —Adair County v. John¬ 
ston, 142 NW 210, 160 Iowa 683, 
46 LR A,NS, 763 

61 C J. P 976 note 26. 

Right of taxpayer to recover back 
taxes paid by mistake see infra 5 
637 

27. Ky—Graves County v. Mayfield 
First Nat. Bank, 56 8 W. 16, 108 
Ky. 194, 21 Ky.L. 1656. 

28. Ky.—Graves County v. Mayfield 
First Nat. Bank, supra. 

29. Ohio.—State ex rel. Bartlett v. 
Buckeye State Bldg. & Loan Co., 35 
N.E.2d 601. 67 Ohio App. 334. 
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(2) General Principles of Statutory Con¬ 
struction 

While some courts hold that refund statutes must be 
liberally construed, others require strict construction; 
and, while some construe such statutes as permissive or 
directory, others construe them as mandatory, although 
permissive In form. They will be held to operate pro¬ 
spectively only, unless a different legislative Intent 
appears. 

While some courts hold that statutes concerning 
refunds of taxes are remedial, and must be liberally 
construed, 30 others hold that such statutes are m 
derogation of the common law and must be strictly 
construed. 31 According to some authorities, refund 
statutes are construed as permissive or directory; 32 
according to others, such statutes may be construed 
as mandatory, although permissive m form. 33 

Prospective or retrospective construction. Refund 
statutes must be given a retrospective, as well as 
a prospective, operation if this appears to have been 
the intention of the legislature; 34 but, in the ab¬ 
sence of anything to indicate such a legislative in¬ 


tent, it will be held to operate prospectively only. 83 

Construction against taxpayer . While it has been 
held that refunding statutes are construed most 
strongly against the taxpayer, 33 this rule does not 
apply where the language of the statute is clear 
and unambiguous. 37 

b. Grounds for Refunding 

(1) In general 

(2) Property exempt or not liable 
(1) In General 

A taxpayer seeking a refund mutt bring himself 
within the terms of statutes stating the grounds there¬ 
for. If the ground Is Illegal or wrongful assessment, he 
must show that the tax was Illegal, that the authorities 
acted without Jurisdiction, that the property should not 
have been assessed, or that the taxes were not Justly 
due, and it is not sufficient to show mere irregularities 
or errors of Judgment In the assessment. 

A taxpayer seeking a refund of taxes must bring 
himself within the terms of statutes which, general¬ 
ly or specifically, state the grounds for refunding. 38 


30. Cal.—San Joaquin Ginning Co. v 
McColgan, 126 P.2d 36, 20 Cal.2d 
264—Brenner v. Los Angeles, 116 
P. 397, 160 Cal. 72—Stewart Law 
St Collection Co. v. Alameda Coun¬ 
ty, 76 P. 481, 142 Cal. 660—Pacific 
Coast Co. v Wells, 66 P 667, 134 
Cal 471—Orpheum Circuit v. Los 
Angeles County, 66 P.2d 901, 12 
Cal.App 2d 257. 

31. Pa.—Arrott v. Allegheny County, 
194 A. 910, 328 Pa 293—Appeal of 
Pennsylvania Co., 36 Pa.Dlst. St Co. 
212 . 

32. Pa.—Appeal of Pennsylvania Co, 
36 Pa.Dlst. & Co. 212—Lackawanna 
County v. Hydzewski, Com.Pl., 44 
Lack.Jur. 29. 

33. Cal.—Hayes v. County of Los 
Angeles, 33 P. 766, 99 Cal. 74— 
Orpheum Circuit v. Los Angeles 
County. 66 P.2d 901, 12 Cal.App.2d 
257 —Associated Oil Co. v. Orange 
County, 40 P.2d 887, 4 Cal.App. 
2d 5 

Iowa.—Lincoln Nat. Life Ins. Co. v. 
Fischer, 17 N.W.2d 273, 236 Iowa 
506 

Pa.—Hotel Casey Co. v. Ross, 23 A 
2d 737, 343 Pa. 673. 

61 C.J p 975 note 16. 

34. N Y —People v. Havers traw 

Board of Education, 110 N.Y.S. 769, 
126 App.Dlv. 414, affirmed 86 N.E 
1130, 193 NY. 601. 

Repealing statute 

A statute repealing a statute au¬ 
thorising a refund operates retro¬ 
spectively.—People ex rel. Eitel v. 

Lindheimer 21 N E.2d 318, 371 111. 

367, 124 A.L.R. 1472, appeal dismiss¬ 
ed People .of State of Illinois ex rel. 

Eitel v. Toman, 60 S.Ct 111, 308 U.S. 

506, 84 L.Ed. 432, rehearing denied 


60 S.Ct. 137, 308 U.S. 636, 84 L Ed 
529—People ex rel. Sears Roebuck 
& Co. v. Lindheimer, 21 N E 2d 318. 
371 Ill. 367, 124 A.L.R 1472, appeal 
dismissed People of State of Illinois 
ex rel. Sears Roebuck & Co v. To¬ 
man, 60 S.Ct. 112, 308 U S 505, 84 L. 
Ed. 432, rehearing denied 60 S.Ct. 
137, 308 U.S. 636, 84 L.Ed. 529. 

35. Ga.—Eibel v. Forrester, 22 S.E 
2d 96, 194 Ga. 439. 

Miss.—Mississippi Cent. R. Co. v. 
City of Hattiesburg, 141 So. 897, 
163 Miss. 311. 

N.D.—Ford Motor Co v. State, 231 
N.W. 883, 59 N.D. 792. 

Okl.—State v. Ward, 118 P.2d 216, 
189 Okl. 532. 

Pa.—Federal Deposit Ins. Corp. v 
Board of Finance and Revenue, 84 
A 2d 495, 368 Pa. 463—Elkins v. 
County of Montgomery, Com.Pl., 
64 Montg.Co. 191. 

38. Ill.—People ex rel. Herllhy Mid- 
Continent Co. v. Nudelman, 18 N.E. 
2d 225, 870 Ill. 237. 

37. Ill—People ex rel. Herlihy Mid- 
Continent Co. v. Nudelman, supra. 

38. N.Y.—In re More wood Realty 
Holding Co.. 271 N.Y.S, 392, 241 
App.Div. 841, affirmed Moorwood 
Realty Holding Co. v. Board of 
Supervisors of Nassau County, 193 
N.E, 301, 266 NY. 620. 

61 C J. p 976 notes 29, 30. 

Taxpayer held entitled to refund 

Ill.—Howard v. Nichols, 196 N.E. 808, 
860 Ill* 628—People ex rel. Sweit- 
xer v. Orrington Co., 195 N.E. 642, 
360 Ill. 289 

Miss.—Barnett v. U. S. Casualty Co., 
21 So. 2d 6, 197 Miss. 873. 

Mont—Christoflerson v. Chouteau 
County, 74 P,2d 427, 106 Mont 577. 
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Taxpayer held not entitled to refund 

Cal —Great Western Power Co. of 
California v McColgan. 126 P 2d 
42. 20 Cal 2d 896—Valley Motor 
Lines v Riley, 73 P 2d 288, 23 Cal 
App 2d 208. 

Ill.—Burley v. Lindheimer, 11 N E 2d 
926, 367 111. 425 

Ohio—Wright Aeronautical Corp v 
Glander, 84 N.E 2d 483. 161 Ohio 
St 29 

Effect on budget or funds available 

(1> A taxpayer seeking a refund 
of excess payment made by reason of 
excess levy need not trace his pay¬ 
ment into the various funds in order 
to determine whether any excess rev¬ 
enue resulting from application of 
the excess rate existed as a surplus 
or trust fund available to meet 
claims for refund; and he was enti¬ 
tled to refund, notwithstanding there 
was an underrealisation in cash of 
budget requirements of the year of 
levy, and no actual excess was pro¬ 
duced by reason of the excess levy.— 
Southern Service Co. v. Los Angeles 
County, 82 P.2d 397, reheard 97 P 2d 
963, 15 Cal 2d 1, appeal dismissed 60 
S.Ct. 979, 810 U.S. 610, 84 L.Ed. 1388, 
rehearing denied 60 S.Ct 1086, 310 
U.S. 668, 84 L.Ed. 1421. 

(2) When a taxpayer paid a levy 
made by a taxing district, which had 
a general fund of more than three 
and one-h&lf times the amount of Its 
annual budgetary estimate, the tax¬ 
payer was entitled te the taxes which 
the state tax commission directed 
the taxing official to refund, notwith¬ 
standing the official had credited the 
general fund of the district with 
such amount.—Kaw Valley Drainage 
Diet, of Wyandotte County v. Zim¬ 
mer, 43 P.2d 986. 141 Kan. 620. 
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In order to take advantage of a statute authorizing 
the refund of taxes illegally or wrongfully assessed, 
it must be shown that the tax was illegal, 39 that 
the authorities acted without jurisdiction, 40 that the 
property should not have been assessed at all, 41 


or that the taxes claimed were not justly due; 42 
and it is not sufficient to show mere irregularities 
or errors of judgment in the assessment or in the 
mode of making it. 43 In some jurisdictions the 
statutes provide for a refund where there is an 


Clerical errors 

(1) In general.—Davis v. Hamilton 
County, 28 Ohio Cir Ct. 817—61 CJ 
p 976 note 30 [bj (2)-<4), 

(2) The statutes relating to the 
refund of taxes apply only with re¬ 
spect to the remission or refund of 
taxes illegally assessed or collected 
by reason of errors clerical in their 
nature, rather than to fundamental 
errors of judgment on part of taxing 
authorities—Central Iron & Metal 
Co. of Cleveland v. Evatt, 11 Ohio 
Supp. 122—61 C.J, p 976 note 30 [b] 

( 1 ) 

(3) The fact that the book-value 
figure for factory equipment of the 
taxpayer's bookkeeper, which the as¬ 
sessor adopted as the hook-value 
figure on which the assessment was 
based, was not computed in the same 
manner as the assessor would have 
computed value, so that the tax was 
greater than it would have been had 
thp assessor computed book value, 
was not a clerical error of the tax 
assessor w'hieh would justify a re¬ 
fund under a statute providing foi 
lofunds of excessive taxes resulting 
from clerical errors of the assessor | 
—Kulilemeler v Los Angeles County, 
40 P 2d 828, 2 Cal 2d 257 

Particular statutes construed 

(1) In general 

Cal —San Joaquin Ginning Co. v Mo- 
Colgan. 135 P 2d 36, 20 Cal 2d 

254. 

Kan—Kaw Valley Drainage Dist of 
Wyandotte County v. Zimmer, 4 2 
P.2d 936, 141 Kan 620. 

ND—State ex rel Old Line Life Ins 
Co of America v. Olsness, 249 N 
W 694, 63 ND. 695 
Pa—Federal Deposit Ins. Corp \ 
Board of Finance and Revenue, 84 
A 2d 495. 3C8 Pa. 463 
61 C J p 976 note 30 [a]. 

(2) An erroneous or illegal collec¬ 
tion of taxes is an "overpayment" 
of taxes within statute authorizing 
refund of overpayments of taxes.— 
Ohio Bell Telephone Co v. Evatt, 
51 N.E 2d 718, 142 Ohio St. 264- 
Fifth Third Union Trust Co v Glan- 
der, B.T.A., 68 N.E 2d 394 

(3) A statute providing for a re¬ 
fund to any person who, through 
mistake in the assessment or collec¬ 
tion of taxes, has pAid money that 
was not due from him for taxes re¬ 
fers merely to cases where there has 
been a mistake in the assessment or 
collection of taxes, and does not 
cloth? commissioners or the board of 
review with the Judicial function of 
passing on the constitutionality of 


a taxation law—State v. Goldsmith, 
50 So 394, 162 Ala 171. 

39* Iowa.—Jewett Realty Co v. 
Board of Sup'rs of Polk County, 
33 N W 2d 377, 239 Iowa 988—Lin¬ 
coln Nat Life Ins Co v Fisher, 
17 N.W 2d 273, 235 Iowa 506—In¬ 
surance Exchange Bldg v Board 
of Sup’rs of Polk County, 300 N. 
W. 717, 231 Iowa 133 
Mo —State ex rel S S Kresge Co 
v Howard, 208 S W 2d 247, 357 Mo 
302. 

N.J.—Borough of Edgewater v. Corn 
Products Refining Co., 57 A 2d 39, 
136 N J Law’ 664 

Vt—Union Twist Drill Co v Har¬ 
vey, 37 A 2d 389, 113 Vt 493 
61 C.J p 977 note 32 

40. Iow’a —Jewett Realty Co v 

Board of Sup'rs of POlk County, 
33 N W. 2d 377, 239 Iowa 988- 

Home Owners’ Loan Corporation of 
Washington. D O , v. Polk County. 
lNW2d 742. 231 Iowa 661. 

Mont—Williams v Harvey, 6 P 2d 
418. 91 Mont 168 
61 C J p 977 note 32 

41. Iowa—Jewett Realty Co v 

Board of Sup’rs of Polk County,, 
33 N W 2d 377. 239 Iowa 98 8 

61 C J p 977 note 32 

42. Miss.—Barnett v U S. Casualty 
Co, 21 So 2d 5, 197 Miss 873 

Cl C J p 977 note 32 

“Erroneous” 

The w'ord "erroneous," within re¬ 
fund statutes, is broad enough to in¬ 
clude all types of errors which may 
invalidate a tax. 

Iowa.—Cedar Rapids Hotel Co. v 
Stirm, 268 NW. 562, 222 Iowa 206 
Md.—Wasena Housing Corp. v. Le- 
vay, 52 A 2d 903. 188 Md. 383. 
“Erroneously or Illegally collected” 

(1) In general —Graeiosa Oil Co. v. 
Santa Barbara County, 99 V . 483, 155 
Cal. 140, 20 LRA.NS, 211—61 CJ 
p 977 note 32 [c] 

(2) The statute requiring a re¬ 
fund of taxes erroneously or illegally 
collected does not require that such 
taxes must be erroneous or illegal 
taxes in order to Justify a refund 
thereof.-*~S. Siwel Co. v. Los An¬ 
geles County, 160 P.2d 789, reheard 
167 r.2d 177, 27 Cal 2d 724, followed 
in 167 P 2d 189, 27 Cal.2d 891—Evans 
v. San Joaquin County, 154 P 2d 468, 
67 Cal.App.2d 452. 

(3) Under such statute, a taxpay¬ 
er was entitled to the excess tax paid 
under an assessment of his interest 
in an oil and gas lease based on his 
statement of oil production which 
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by mistake set forth more oil than 
was actually produced—Associated 
Oil Co. v Orange County, 40 P 2d 
887, 4 Cal App 2d 5 

(4) Where, as a result of refund¬ 
ing proceedings instituted by the city 
in which the taxpayer’s property was 
located, oyer which the county had 
no control, the county retained mon¬ 
ey paid to it by the taxpayer, that 
money was not recoverable as taxes 
erroneously or Illegally collected — 
Higbie v. Los Angeles County, 117 P 
2d 933, 47 Cal App 2d 281. 

"Twice assessed” 

(1) Term "twice assessed,” within 
meaning of act requiring collector to 
refund taxes twice assessed, means 
that assessor has fixed value once 
for purpose of taxation, and entered 
that value on the assessment books, 
and that such assessment has again 
been entered on the assessment rec¬ 
ords, or that assessing body claim¬ 
ing jurisdiction to assess same prop¬ 
erty for taxation has again fixed the 
value of same property for purpose 
of taxation, and property which was 
by mistake in assessor’s office over¬ 
assessed was not "twice assessed"— 
Cooper Kanaley & Co v. Gill, 2 NE 
2d 707, 363 Ill. 418 

(2) Improvements w r hich were sub¬ 
ject to overassessments due to an 
error in calculation of value in mak¬ 
ing up assessment books were not 
"tw T lce assessed” for the same year — 
American Can Co. v Gill, 4 N E 2d 
370. 364 Ill. 254. 

(3) Land on which complainant 
provision company had paid taxes 
w r as not "twice assessed,” because 
taxing authorities failed to deduct, 
from gross area of such land, right 
of way owned by railroad, which 
right of w'ay was assessed to rail¬ 
road as railroad property, since there 
w r as a mere overvaluation of lands 
which would have been correctible if 
complainant had examined card in 
assessor’s office and discovered error 
—Anglo-American Provision Co. v. 
Lindheimer, 10 N.E.2d 805, 367 111 
193. 

43. Iowa—Home Owners* Loan Cor¬ 
poration of Washington, D. C. v 

Polk County, 1 N.W 2d 742, 231 

Iowa 661 

61 C.J p 977 note 82. 

roilure to comply with statutes 

The failure of a tax official to com¬ 
ply w^ith statutes on which his au¬ 
thority is based, such as his varia¬ 
tions from statutory requirements as 
to method of assessment is consid¬ 
ered mere irregularity.—Jewett Real- 
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overvaluation of the property; 44 but, in the absence 
of such a provision, a statute providing in general 
terms for a refund of taxes illegally or erroneously 
assessed has been held not to authorize a refund on 
the ground that the valuation of the property was 
excessive or was increased without authority, 45 al¬ 
though there is also authority to the contrary. 46 

Erroneous prior interpretation . Under a statute 
so providing, a refund of taxes is proper, or re¬ 
quired, where the taxes were paid under the law 
as then interpreted and understood, but a subsequent 
judicial decision, by a final judgment, holds the 
previous interpretation to have been erroneous; 47 
but judgments by consent, 48 confession, stipulation, 
or the like, 49 do not satisfy the statutory require¬ 
ment of such subsequent decision. 

Nonexistent property . Where an assessment is 
made on property which has no existence in fact, 
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the error is one which may justify a refund of the 
taxes paid, 50 

A taxpayer who has been otherwise compensated 
for the taxes paid is not entitled to a refund there¬ 
of. 61 

(2) Property Exempt or Not Liable 

If taxes have been paid on exempt property, a re¬ 
fund Is proper under statutes authorizing a refund of 
taxes Illegally paid or erroneously assessed or collected. 

Since an assessment of taxes on property which 
is exempt by law is illegal and not merely erroneous, 
as discussed supra § 402, if the taxes have been paid, 
a refund may properly be claimed under statutes in 
substance authorizing a refund of taxes illegally 
paid, 62 and the fact that such payment was voluntary 
does not preclude relief 63 So, a refund of taxes 
paid on exempt property may be had under a statute 
authorizing refund of taxes paid on property “er- 
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ty Co v. Board of Sup’rs of Polk 
County, 33 NW2d 377, 239 Iowa 988 

Delay la entering 1 tax 

The delay of tax officials In enter¬ 
ing a tax on a corrected valuation 
was an irregularity—Jewett Realty 
Co. v. Board of Sup’rs of Polk Coun¬ 
ty, supra. 

Notation of payment under protest 

The fact that tax receipts bore the 
notation that taxes had been paid 
under protest did not establish that 
they had been “erroneously or Ille¬ 
gally exacted or paid,** within statute 
providing for refund—Jewett Realty 
Co. v. Board of Sup'rs of Polk Coun¬ 
ty, supra—Butler v. Cotton, 11 N.W 
2d 686, 233 Iowa 1311. 

Error or omission of taxpayer 

(1) Where the taxpayer failed to 
submit information that the value 
of his property had depreciated, he 
was not entitled to a refund—Tide¬ 
water Oil Co. v. Anne Arundel Coun¬ 
ty Com’ra, 178 A. 22 1, 168 Md. 496 

(2) Where the taxpayer failed to 
challenge the assessment roll on 
which the taxes complained of were 
based, he was not entitled to a re¬ 
fund.—Rochester Sav, Bank v. Mon¬ 
roe County, 8 N.Y.S.2d 107, 169 Misc 
526 

Mutual mistake 

Where taxes were paid as a result 
of a mutual mistake of fact with re¬ 
spect to the assessment, the statute 
concerning the refunding of taxes to 
counties by the state was inapplica¬ 
ble —Maricopa County v. Arizona 
Citrus Land Co., 100 P.2d 587, 65 
Ariz. 234. 

44. Cal.—Orpheum Circuit v. Los 

Angeles County, 65 P.2d 901, 12 

Cal.App.2d 257. 

61 OJ, P 977 note 33. 


Applicability of constitutioiial pro¬ 
vision 

The constitutional provision relat¬ 
ing to the equalization of assess¬ 
ments on personalty does not apply 
to the statutory method for adjust¬ 
ing excess rates, as distinguished 
from excess valuations —Abrams v 
City and County of San Francisco, 
119 P.2d 197, 48 Cal App 2d 1 

45. Iowa.—Cedar Rapids Hotel Co 
v Stirm, 268 N.W. 562, 222 Iowa 
206. 

61 C.J. p 977 note 34. 

Erroneous or illegal aseesement 
Under a statute providing for the 
refund of taxes illegally or improp¬ 
erly assessed, an erroneous assess¬ 
ment occurs when the assessors have 
power to act but err in the exercise 
of the power, whereas an illegal as¬ 
sessment occurs when they have no 
power at all to act, and. hence, mere 
overvaluation of property is merely 
erroneous —Syracuse Trust Co v 
Board of Sup'rs of Oneida County, 

| 16 N.Y.S.2d 920, 258 App.Div. 17. 

Failure to correct excessive valua¬ 
tion 

(1) Where the taxpayer falls to 
follow the procedure to have an ex¬ 
cessive valuation corrected, at the 
proper time, and pays the tax, he is 
not entitled to a refund.—Butler v. 
Cotton, 11 N.W.2d 686, 233 Iowa 1311 
—Home Owners* Loan Corporation 
of Washington, D. C., v. Polk Coun¬ 
ty, 1 N.W 2d 742, 281 Iowa 661—In¬ 
surance Exchange Bldg. v. Board of 
Sup’rs of Polk County, 300 N.W. 717, 
231 Iowa 138—Cedar Rapids Hotel 
Co v. Stirm, 268 N.W. 662, 222 Iowa 
206. 

(2) Review and correction of as¬ 
sessments generally see supra (5 
506-584. 


46. Ind —Zeigler v. Blackford Coun¬ 
ty, 71 NE 527, 33 Ind App 375 

61 C.J. p 977 note 36. 

47. Pa —Federal Deposit Ins. Corp 
v. Board of Finance and Revenue, 
84 A 2d 495, 368 Pa. 463—Hotel 
Casey Co v Ross, 23 A 2d 737, 343 
Pa. 673—Federal Deposit Ins. Corp 
v. Board of Finance & Revenue of 
Commonwealth of Pennsylvania, 
Com PI, 61 Dauph Co 427—Calgon 
Inc v Board of Finance & Rev¬ 
enue of Commonwealth of Pennsjl- 
vania, Com PI , 60 Dauph Co 97— 
C-D-B Liquidation Corp. v. Board 
of Finance & Revenue, Com PI., 68 
Dauph Co. 421. 

48. Pa—Federal Deposit Ins Corp 
v Board of Finance and Revenue. 
84 A 2d 495, 368 Pa. 463—United 
Wallpaper Factories v. Wagner, 66 
Pa.Dist A Co. 225, 69 Dauph Co 
345. 

49. Pa.—United Wallpaper FActoric - 
v. Wagner, supra. 

50. Ohio—Hamilton County v. Bra- 
shears, 6 Ohio Dec., Reprint, 1027, 
9 Am L Rec. 626. 

51. N.D.—State ex rel. Old Line Life 
Ins. Co. of America v. Olsness, 249 
N.W. 694, 63 N.D. 695. 

52. Iowa.—Jewett Realty Co. v 
Board of Sup’rs of Polk County, 33 
N W 2d 877, 239 Iowa 988 

Kan—A T. & S. F. Hospital Ass’n 
v State Commission of Reveniu 
and Taxation, 246 P.2d 299, 17’i 
Kan. 312. 

N.Y.—In re Hastings, 800 N.Y.S. 961, 
165 Misc. 211. 

61 C.J. p 978 note 45. 

53. NY.—People v. Wemple, 36 N 
E. 506, 141 N.Y. 471. 

Right of action at law to recover 
voluntary payments see infra fi 
635. 
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roneausly assessed/* 54 or “erroneously or illegally 
collected/* 56 but a statute expressly authorizing a 
refund where exempt property has been charged 
does not extend to property subject to taxation, but 
charged in the wrong county. 66 A statute authoriz¬ 
ing the refund of taxes collected against property 
not within the jurisdiction of the taxing district 
applies to nontaxable property, 57 and a statute au¬ 
thorizing the refund of taxes illegally paid applies 
to one who has paid taxes illegally and improperly 
assessed on property which he does not own, or in 
which he does not have any interests. 56 However, a 
statute authorizing the refund of taxes assessed be¬ 
fore the property becomes taxable does not au¬ 
thorize a refund where the property is assessed after 
it becomes not taxable, 69 so that persons who dis¬ 
pose of their property by sale, gift, or otherwise 
cannot obtain a refund of taxes assessed against 
such property after it has become nontaxable to 
them. 66 


§ 633. - Proceedings to Secure Refund 

a. In general 

b. Judicial remedies; review of order 
a. In General 

Statutory provisions with respect to the procedure 
for obtaining a tax refund must be followed as by filing, 
within the time specified, with the proper official, board, 
or court, a sufficient application, claim, or petition, and 
performing any other acts designated as prerequisite to 
relief. 

The legislature has the right to provide how taxes 
illegally exacted may be refunded and designate the 
tribunal which, in the first instance, shall pass on 
the proof and allow or disallow the claim, 61 and 
statutory provisions as to the procedure to obtain 
a refund must be followed. 62 Accordingly, the tax¬ 
payer must file, within the time specified, 63 with 
the official, 64 or the board or court, 65 authorized to 
order the refund, a sufficient application, claim, or 
petition, 66 and perform any other acts designated by 


54. Ark—Clay County v. Brown 
Lumber Company, 119 SW 251, 90 
Ark. 413 

55. Cal —Brenner v Los Angeles, 
116 P 397, 160 Cal. 72. 

61 C J. p 978 note 47 
56 Ohio—Butler v. Hamilton Coun¬ 
ty. 39 Ohio St. 168. 

61 C J p 978 note 48 

57. Or—First Nat. Bank of Corval¬ 
lis v Benton County, 154 P.2d 841. 
175 Or. 485. 

58. N.Y.—In re Coleman, 30 Hun 
544. 

59. Ill —Burley v. Lindhelmer, 11 
X E 2d 926, 367 Ill. 425. 

60. Ill —Burley v. Lindhelmer. su¬ 
pra 

61. Ind—Board of Com*ra of Boone 
County v. Adler, 133 N E. 602, 
77 Ind App 296 

61 C.J. p 978 note 50 
Quasi-Judiolal capacity 

The state tax commission acts in a 
quAsi-Judicial capacity in allowing a 
claim for refund.—State v. Aire- 
search Mfg Co, 206 P 2d 562. 68 Ariz. 
342 

Particular statutes construed 

Cal —First Federal Sav & Loan 
Ass'n of Hollywood v. State Board 
of Control, 128 P.2d 75. 63 Cal App. 
2d 391. 

61 C.J. p 978 note 50 [a]. 

68 . Neb. — International Harvester 

Co. v Douglas County, 20 N.W 2d 
620, 146 Neb 655. 

Ohio—Thirst Quenchers of Ohio v. 

dander, B T A , 68 N.E 2d 671. 

61 C.J. p 978 note 62. 

Parties 

(1) The state has been held a real 
party in interest —Wright v Forres¬ 
ter, 16 S.E 2d 873, 192 Ga. 864. 


(2) Where an assignee of a mort¬ 
gage was not entitled to participate 
in the refund, he was properly de¬ 
nied leave to intervene in the pro¬ 
ceedings for refund—People ex rel 
Bal brook Kealty Corp. v. Mills, 66 
N E 2d 50. 295 NY. 190 
Statutes inapplicable 

Where state controller and state 
treasurer were parties to action to 
compel a refund of taxes, the stat¬ 
utes relating to allowance of claims 
by controller, and statute relating to 
payment of claims against the state, 
were Inapplicable, since the control¬ 
ler and treasurer would be bound by 
the decree —Lincoln Nat Life Ins 
Co \ Fischer, 17 NW2d 273, 235 
Iowa 506 

63. FJa—State ex rel. Tampa Elec 
Co v Gay, 40 So.2d 225 
Iowa—Lincoln Nat Life Ins Co. v. 
Fischer, 17 N W 2d 273, 235 Iowa 
506 

Ohio—Thirst Quenchers of Ohio v. 

Glander, B T A , 68 N E 2d 671 
Okl —Protest of St Louis-San Fran¬ 
cisco Ry. Co, 26 P 2d 212, 166 Okl. 
50 

p a —Federal Deposit Ins. Corp. v 
Board of Finance and Revenue, 84 
A 2d 495, 368 Pa 463—United Wall¬ 
paper Factories v Wagner, 66 Pa. 
Dist & Co 225, 59 Dauph Co. 345 
—Federal Deposit Ins Corp v. 
Board of Finance & Revenue of 
Commonwealth of Pennsylvania, 
Com PI, 61 Dauph Co. 427—Federal 
Deposit Ins. Corp. v. Board of Fi¬ 
nance & Revenue of Commonwealth 
of Pennsylvania, Com.Pl, 60 

Dauph Co 511—First Nat. Bank of 
Susquehanna v Board of Finance 
& Rc\enue of Commonwealth of 
FennsyUania, Com PI, 60 Dauph. 
Co 508—Calgon, Inc. v. Board of 
Finance & Revenue of Common- 
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wealth of Pennsylvania, Com PI , 
60 Dauph Co 97—C-D-B Liquida¬ 
tion Corp. v. Board of Finance & 
Revenue, Com PI, 58 Dauph.Co 421 
—Hiram Walker & Sons v. Wag¬ 
ner. Com PI, 58 Dauph Co. 246, af¬ 
firmed 56 A 2d 107, 358 Pa. 180 
61 C J p 78 note 53 

Claim held filed within reasonable 
time 

Wash—Corwin Inv Co. v. White, fi 
P.2d 607, 166 Wash. 195. 

Z. aches held shown 
N J —Wm Eisenberg & Sons v 

Thayer-Martin, 199 A. 723, 120 N 
J.Law 348. 

Effeot of timely application 

A timely application for a refund 
precludes the application of the rule 
that a tax voluntarily paid without 
protest cannot be recovered—In re 
320 West Thirty-Seventh Street, 22 
N E.2d 313, 281 N.Y. 132, motion de¬ 
nied 320 W. 37th St. v. McGoldrick, 
24 N E 2d 498, 281 N Y. 854 
Statute held Inapplicable 
A statute requiring the presenta¬ 
tion of a written claim to various of¬ 
ficials within three months after 
damage from various enumerated 
trespasses has been sustained was 
held not to apply to an application 
for a tax refund —Rochester Sav. 
Bank v Monroe County, 8 N Y,S.2d 
107. 169 Misc. 526. 

64. Miss—Yazoo & M. V. R. Co. v. 
Conner, 194 So. 915, 188 Miss. 352. 

68. N Y —In re Wad ham s’ Estate, 
292 N.Y.S. 102, 249 App.Div. 271 
61 C.J. p 979 notes 54, 68. 

66. Cal —Otis v. City and County 
of San Francisco. 148 P. 933, 170 
Cal 98 

Pa.—Federal Deposit Ins Corp v 
Board of Finance & Revenue of 
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as prerequisite to relief. 6 * 

It is the duty of the officials to act speedily on a 
claim for a refund. 68 While it is the duty of the 
official body to investigate the facts, 60 the taxpayer 
must establish his right to a refund, 70 and, if the 
facts are found for him, he is entitled to an order 
for the restoration of the entire tax paid, if none 


64 C.J.S. 

of it was r due, or as much of it as was in excess of 
the sum rightly chargeable. 71 The' procedure pre¬ 
scribed by statute must be followed in returning the 
amount due the taxpayer, 72 and, under various'stat¬ 
utes, it is the duty of the proper officer to draw 
his warrant on the treasury which has received the 
tax and which is liable to refund it. 78 Where the 
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Pennsylvania, Com PL, 61 Dauph. 
Co 431 

61 C.J. p 979 notes 55, 58. 

Application or petition held tmmflU 
dent 

Pa—Federal Deposit Ins Corp v. 
Board of Finance and Revenue, 84 
A 2d 495. 368 Pa. 463 
61 C J. p 979 note 55 [a] 

67. Md —Wasena Housing Corp. v 
Levay, 52 A 2d 903, 188 Md 383 
61 C J. p 979 note 56 
Protest 

(1) Payment of the taxes under 
protest has been held a condition 
precedent to obtaining a refund — 
A. T. & S F. Hospital Ass’n v. State 
Commission of Revenue and Taxa¬ 
tion, 246 P.2d 299, 173 Kan. 312 

(2) However, payment under pro¬ 
test has been held not necessary. 
Iowa—Lincoln Nat. Life Ins Co v. 

Fischer, 17 N.W 2d 273, 235 Iowa 
506 

Miss.—Yazoo A M V. R Co v. Con¬ 
ner, 194 So. 915, 188 Miss 352 

(3) A particular protest has been 
held insufficient—Millhaubt v Mc¬ 
Kee, 40 P 2d 363, 141 Kan 181. 

Xiaok of opportunity to comply 

with statute 

Where the statute provided that no 
taxes should be considered wrong¬ 
fully paid or assessed concerning 
which nd complaints were registered 
at the time of imposition, either by 
application for rehearing, or by an 
a.ppeal, taxpayers were not entitled 
to a refund* although they received 
no notice of assessment and were 
given no opportunity to apply for o, 
rehearing or to appeal.—Board of 
Com’rs of Marlon County v. Millikan, 
190 N.E. 185, m Ind. >142-rBoard of 
Com’rs of Elkhart County v* Werker, 
192 N.E. 762* 99 Ind.App. 706. 

08. Ala —Glass v. Prudential Ins. 
Co. of America, 22 So.2d 13, 246 
Ala. 679. 

Mich —Home Insulation Co. Of Mich¬ 
igan v Auditor General, 290 N.W. 
755, 208 Mich. 667. 

001 Ohio—Niles Bank Co v. Rvatt, 
60 N.E 2d 789, 146 Ohio St. 179. 

70l Cal.—San Joaauin Ginning Co. 
v. McColgan, 125 P.2d 86, 20 Cal. 
U 254. 

Iowa,i—Lincoln Nat. Life, Ins. Co. v. 
Fischer, 17 N.W.2d 278, 235 Iowa 
506. 

Pa.-—Federal Deposit In$ t Corp. v. 
Board of Finance and Revenue, 84 


A.2d 495, 368 Fa. 463—C-D-B Liqui¬ 
dation Corp v. Board of Finance & 
Revenue, 'Com.PL, 58 Dauph.Co, 
421. 

71. Ala.—Glass v. Prudential Ins. 
Co. of America, 22 So.2d 13, 246 
Ala 579 

Cal —Orpheum Circuit, Inc v Los 
Angeles County, 55 P.2d 901, 12 
Cal App 2d 2.17. 

Pa —Federal Deposit Ins Corp v 
Board of Finance & Revenue of 
Commonwealth of Pennsylvania, 
Com JM , 61 Dauph Co 431 
61 C J p 979 note 59 
Discretion of authorities 

(1) In allowing or disallowing a 
refund, the government is vested 
with a discretion which is absolute 
in the absence of a limitation im¬ 
posed by statute—State v. Aire- 
Search Mfg. Co, 206 P 2d 662, 68 
Ariz 342. 

(2) The approval of a claim for 
refund is within the discretion of 
the attorney general —Selig v. Price, 
142 So 604, 167 Miss 612 

(3) Although the word "approve,” 
used in act prohibiting allowance of 
franchise tax refund until approved 
by state board of control, has no 
technical meaning, and court is with¬ 
out power to extend its meaning be¬ 
yond that contemplated by approved 
usage of language, unless contrary 
or more limited construction accord¬ 
ing to context is obviously intended, 
the act presumptively invests such 
board with discretionary power and 
option to sanction or disapprove 
state board of equalization’s allow¬ 
ance of claim for refund —First Fed¬ 
eral Sav. & Loan Asafn of Hollywood 
v. State Board of Control, 128 P.2d 
75, 53 Cal.App.2d 391. 

(4) The provision of an act, appro¬ 
priating money for the refund of cer¬ 
tain taxes, that no claim shall be 
paid from the funds appropriated 
until approved by certain state offi¬ 
cers, does not clothe such officials 
with arbitrary power to approve or 
reject claims as they se^ fit, but 
merely empowers them to investi¬ 
gate facts regarding any claim and 
apply tb« law thereto, and contem¬ 
plates that approval shall follow as 
a matter of course, if the facts show 
that the state was legally liable for 
the payment of the claim when the 
appropriation became effective—Un¬ 
ion Cent Life Co. v. Mann* 158 
S.W.‘£d 477, 136 Tex. 242. 


(5) Under a statute giving a com¬ 
missioner authority to approve or 
disapprove a claim for refund, it has 
been held that the commissioner 
must pass on the merits of the claim 
from the standpoint of law and fact, 
and approval or disapproval is not 
a matter of discretion, and the com¬ 
missioner has no further duties 
where he denies a claim—Wright v 
Forrester, 16 S.E.2d 873, 192 Ga. 864 

(6) Other decisions with respect 
to discretion of authorities see 61 
C.J. p 979 note 59 Tb]. 

Order for refund 

(1) In general.—American Brake 
Shoe & Foundry Co. v. New York 
RyB. Co, DC NY. 291 F. 112— 
61 C J p 979 note 59 [c]. 

(2) Where the commission has ex¬ 
hausted its jurisdiction to consider 
an additional claim for a refund for 
the same year, the order denying the 
refund Is void—State v. Airesearch 
Mfg Co. 206 P 2d 562, 68 Ariz. 342 

Money judgment In alternative was 
held not available to bank sharehold¬ 
ers claiming that illegal tax wn> 
collected—First Nat Bank v Har¬ 
rison County, CCA Iowa, 57 F 2d 56. 
certiorari denied 53 S Ct 13, 287 U S 
611, 77’ L.Ed 631 

72. Ohio—Niles Bank Co. v Ev- 
att, 60 N.E.2d 789, 145 Ohio St 179 
—Ohio Bell Tel Co v. Evatt, 11 
Ohio Supp 83 

Okl —Vahlberg v Porter, 59 P.2d 771. 
177 Okl 380. 

73. Fla —State ex rel. Hardaway 
Contracting Co v Lee, 21 So 2d 
211, 155 Fla. 724. 

61 C.J. p 980 note 63 
Authority liable to refund 

(1) In statute governing tax col¬ 
lection in a particular county, the 
provision with respect to tax "ille¬ 
gally or improperly assessed," that 
amount thereof should be charged 
against county or city, depending on 
where the error originated, Is inap¬ 
plicable to an assessment which is 
merely "erroneous," including assess¬ 
ment where property was merely 
overvalued; and, where the county 
levied a tax on property located In 
a city, the county was required to 
audit and allow the taxpayer's olalm 
for refund, since the county could 
include the refund in the subsequent 
ta* levy for the city.—Syracuse 
Trust Co. v. Board of Sup’jrs of Onei¬ 
da Cpunty, 15 N.Y.S.2d 920, 258 App 
Dlv. 17. 
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taxing functions of a city and other political entities 
have been consolidated with a county, the county 
is authorized to defend actions for refunds. 74 

Interest and penalties. Interest is usually recover¬ 
able on the amount refunded, 75 from the time of 
payment, 75 or, according to some authorities, from 
the date of demand by the taxpayer for repayment. 77 
However, it has been held that the right to interest 
is purely statutory, 78 and that interest on the amount 
collected is not recoverable unless the statute so 
provides, 75 and then only at the legal rate. 80 If a 
penalty has been collected for nonpayment of a 
tax illegally assessed, the taxpayer is entitled to a 
refund of the penalty in addition to the amount of 
the illegal tax. 81 

Rescission of order . An order rescinding an or¬ 
der for refund of taxes paid, procured at a subse¬ 
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quent term, without notice or process to applicant 
for such refund, is void. 82 

b. Judicial Remedies; Review of Order 

While the legislature is not obligated to provide a 
Judicial remedy for tax refunds, statutes may provide 
Judicial remedies for taxpayers aggrieved by a decision of 
an administrative body, and the taxpayer may appeal or 
use any other designated method of review. 

Since an order for a refund of taxes is only 
prima facie valid, it is subject to judicial scrutiny, 83 
and, while the legislature is not obligated to provide 
a judicial remedy for tax refunds, 84 statutes may 
provide judicial remedies for taxpayers aggrieved by 
a decision of an administrative body ; 85 and the rem¬ 
edies of a taxpayer for recovering taxes should not 
be impaired unless the statutory mandate is clear. 86 
Where an officer or board refuses to grant the relief 
demanded, the remedy is by appeal, 87 or by some 
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(2) A statute providing that delin¬ 
quent real estate tax penalties and 
interest should be refunded from 
the county treasury alone, without 
regard to whether the penalties and 
interest had been distributed to the 
taxing subdivisions entitled to re¬ 
ceive them, is unconstitutional.— 
State ex rel Crotty v. Zangerle, 14 
X.EL2d 932, 133 Ohio St 632. 

74. Cal.—Los Angeles County v Su¬ 
perior Court in and for Los Angeles 
County, 112 P.2d 10, 17 Cal 2d 707. 

75. Pa—Girard Trust Co. v City 
and County of Philadelphia, 69 A 
2d 124, 369 Pa. 319—Park v Board 
of Public Education of School Dist 
of Pittsburgh, 43 A.2d 922, 168 Pa. 
Super. 116, reversed on other 
grounds 47 A 2d 222, 364 Pa. 236. 

Vt—Union Twist Drill Co v. Har¬ 
vey, 37 A.2d 389, 113 Vt. 493 
61 C.J. P 979 note 60. 

Interest on taxes due see infra 8 
1054. 

70. N.Y.—People ex rel. American 
Exch. Nat Bank v. Purdy, 92 N E 
232, 199 N.Y. 51. 

61 C.J. p 979 note 61. 

77. Mass.—Boott Cotton Mills v. 
Lowell, 34 N.E. 367, 159 Mass 
383. 

Zb Pennsylvania 

(1) The text rule has been follow¬ 
ed.—Philadelphia & Heading Coal & 
Iron Co. v. School Dist of Borough 
of Tamaqua, 156 A. 75. 304 Pa. 489, 76 
A.L.R. 1007. 

(2) There must be an improper de¬ 
tention of taxes by the taxing au¬ 
thority before interest may accrue 
—Girard Trust Co. v. City and Coun¬ 
ty of Philadelphia, 59 A. 2d 124, 359 
Pa. 319—Park v. Board of Public 
Education of School Dist. of Pitts¬ 
burgh, 47 A. 2d 222, 354 Pa. 236—Phil¬ 
adelphia it Reading Coal St Iron Co v. 
School Dist. of Borough of Tamaqua, 
166 A. 75, 804 Pa. 489, 76 A.L.R. 1007. 


(3) Therefore, before a formal de¬ 
mand for repayment of taxes ^ 111 be 
effective to start the running of in¬ 
terest, a duty to repay must exist, 
so that a taxing authority is not 
liable for interest on taxes, subse¬ 
quently determined to be excessive 
and refunded, until there is a Anal 
determination of the validity of the 
assessment, regardless of a prior for¬ 
mal demand for repayment.—Park v. 
Board of Public Education of School 
Dist of Pittsburgh, 47 A.2d 222, 354 
Pa. 236 

78. N.Y.—270 Park Ave. Corp. v. 
McGoldrick, 61 N.Y S 2d 202. 

79. Ala—Glass v. Prudential Ins 
Co. of America, 22 So.2d 13, 246 
Ala. 579. 

Ky—Commonwealth v. Walker, 65 S. 

W.2d 914, 246 Ky. 679. 

N J.—Borough of Edge water v. Corn 
Products Refining Co, 67 A 2d 39, 
136 NJ.Law 664—Hahne Realty 
Co v. City of Newark, 194 A. 191, 
119 NJ.Law 12, 112 A.L.R. 1179 
—Francis Realty Co. v. City of 
Newark, 199 A. 912, 16 N.J.Misc. 
328 

61 C.J. p 980 note 64. 

Power of commission 

While the state tax commission 
has statutory authority to direct the 
comptroller to issue a refund with¬ 
out interest, it has no power to di¬ 
rect the payment of interest—Bur¬ 
rell v. Lynch, 85 NYS.2d 705, 274 
AppDiv. 1083. 

80. N.Y —People ex rel. Emigrant 
Industrial Sav. Bank v. Sexton, 20 
NYS.2d 41, 259 AppDiv. 566, af¬ 
firmed People ex rel. Emigrant In¬ 
dustrial Sav Bank v Sexton, 29 
NE.2d 469, 284 N.Y. 57. 

81. Miss,—McKenzie v. Adams- 
Banks Lumber Co., 128 So. 334, 157 
Miss. 482 

Penalties generally see infra 88 1021- 
1036. 
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83. W.Va.—Eureka Pipe Line Co v 
Riggs, 83 S.E. 1020, 75 W Va. 353, 
Ann Cas 1918A 995 

83. Kan.—Thompson v Board of 
Com’rs of Chautauqua County, 75 
P.2d 839, 147 Kan. 151. 

84. U S.—Sancho v. Yabucoa Sugar 
Co., Puerto Rico, 59 SCt 626, 306 
US. 505. 307 US. 613, 83 L Ed 
946. 

85. Mich —Home Insulation Co of 
Michigan v. Auditor General, 299 
NW. 755. 298 Mich 657 
Certiorari against the taxing au¬ 
thority was the proper and sole rem¬ 
edy to compel refund of taxes paid 
because of erroneous assessments — 
Syracuse Trust Co. v. Board of Sup’rs 
of Oneida County, 13 N.Y S.2d 390, 
affirmed 15 N.Y.S.2d 920, 258 App Div 
17. 

88. N.Y.—Rochester Sav. Bank v 
Monroe County, 8 N.Y S 2d 107, 169 
Misc. 526. 

Legal redress not precluded 

The statute providing that the 
levying of a tax by any municipality 
which raises more money than ’is 
used or needed for the tax year shall 
not be the basis of & protest by any 
taxpayer does not strip the taxpay¬ 
er of all legal redress for the imposi¬ 
tion of illegal taxes.—Thompson v. 
Board of Com’rs of Chautauqua 
County, 75 P 2d 839, 147 Kan. 151. 

87. Ariz.—State v. Alreaearch Mfg 
Co.. 206 P.2d 562, 68 Arlx. 342. 

Ohio.— Ohio Bell Telephone Co. v. 
Evatt 61 N.E.2d 718, 142 Ohio St 
254. 

61 C.J. p 980 note 67« 

Authority of appellate tribunal 
Where assessments have become 
final due to lack of & timely appeal, 
the board of tax appeals has no au¬ 
thority to grant a refund —Leimbach 
v Evatt, 46 N.E,2d 859, 141 Ohio St. 
i 191. 
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other method of review designated by statute; 88 but 
an attempted appeal from a void order denying a 
refund confers no jurisdiction on the appellate 
court. 89 The decision of the taxing official or body 
is not conclusive on questions of law; 90 the appel¬ 
late tribunal may consider questions of law and 
fact, 91 and may reverse the order, and enter the 
order which should have been entered. 92 Where the 
appeal from a board's refusal to refund taxes is 
considered an equitable action, the court may award 
costs against plaintiff, although he recovered the 
overcharge. 98 

If the statute confers jurisdiction on the tax com¬ 
mission to refund taxes on a proper showing, cer¬ 
tiorari will not lie to review the findings of the 
commission, except to correct a manifest abuse of 


discretion or plain error in law or fact or mixed 
law and fact, 94 Where certiorari lies to review 
an assessment, and the assessment is reduced or 
vacated in such a proceeding, refund must be made 
to the person entitled thereto; 96 but the final order 
is not conclusive, and, even where it directs that 
the refund should be paid to one of the parties to 
the proceedings, other parties may thereafter show 
a superior equitable right thereto. 96 

As discussed in the C.J.S. title Mandamus § 187, 
mandamus may be brought to compel a board to 
grant the relief sought when it has no judicial dis¬ 
cretion, but, where the powers conferred on the 
board are judicial, the writ will not be granted to 
control its discretion, but only to compel it to 
exercise such discretion. 


C. RECOVERY OF TAXES PAID 


§ 634. Right of Recovery in General 

a. General rules 

b. Existence and availability of other 

remedies 

C. Effect of paying over or distributing 
funds 

a. General Rules 

As a general rule an action at law may be maintained 
to recover taxes wrongfully and Illegally assessed and 
collected. 

While it has been held that the right of a tax¬ 


payer to recover taxes paid, where the tax is il¬ 
legal, is more or less involved and the decisions 
thereon conflicting, 97 and although the right to 
maintain an action to recover back taxes paid de¬ 
pends on the facts of the particular case, 98 it is the 
general rule, subject to some exceptions, that an 
action at law may be maintained to recover taxes 
which have been wrongfully and illegally assessed 
and collected," as where the taxing authorities had 
no power to levy or collect the particular tax or to 
assess the particular property, 1 or where the same 


88. Cftl.—Orpheum Circuit v. Los 
Angeles County, 55 P 2d 901, 12 
Cal.App.2d 257. 

61 C J. p 980 note 68. 

Error* reviewable 

Statute authorising refund of er¬ 
roneous taxes did not subject all as¬ 
sessments to review, but only per¬ 
mitted correction of errors which 
were clear, apparent, and manifest 
from examination of assessment roll 
or return, and which required no ex¬ 
trinsic evidence to make clear.—In 
re Wadhams’ Estate, 292 N.Y.S. 102, 
249 AppDiv. 271. 

89. Arlz—State v. Airesearch Mfg 
Co, 206 P 2d 562, 68 Ariz. 842. 

9<K Kan—Chicago, R. I. & P Ry 
Co. v. Board of Com’rs of Ford 
County, 27 P 2d 229, 138 Kan 616 
61 C J. p 980 note 68 [b]. 

91. Cal.—First Federal Sav & Loan 
Ass'n of Hollywood v. State Board 
of Control, 128 P.2d 75, 53 Cal.App 
2d 39L 

92. Ohio.—Niles Bank Co. v. Evatt, 
60 N.K.2d 789. 145 Ohio St. 179. 

93. Wis.—Borgmaln v Langlade 

Coynty, W N.W. 431, 165 Wis. 442 

94* Minn.—Application of People’s 


Independent Telephone Co., 194 N 
W 317, 156 Minn. 87. 

95. N Y —People ex rel. Ambroad 
Equities v Miller, 45 N.E 2d 902, 
289 N Y. 339 

Certiorari to review assessment gen¬ 
erally see supra 8$ 567-580. 
Persons entitled to refund see supra 
5 631 

Refund as relief on appeal from 
assessment see supra | 566. 

96. NY —People ex rel. Ambroad 
Equities v Miller, supra. 

97. Fla,—Clements v. Roberts, 10 
So 2d 425, 151 Fla, 669—North Mi¬ 
ami v. Seaway Corp, 9 So.2d 705, 
151 Fla. 301. 

“In general, an action can only 
be maintained when the following 
conditions concur. (1) The tax must 
be illegal and void and not merely ir¬ 
regular, (2) it must have been paid 
under compulsion or the legal equiva¬ 
lent; (3) it must have been paid over 
by the collecting officer and have 
been received to the use of the mu¬ 
nicipality, (4) the party must not 
have elected to proceed in any rem¬ 
edy he may have had against the tax 
assessor or collector/’—Clements v. 
Roberts, 10 So.2d 425, 426, 151 Fla. 
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669—North Miami v. Seaway Corp, 

9 So 2d 705, 707, 161 Fla. 301. 

98. Ky —River Excursion Co. v 
City of Louisville, 61 S W 2d 470, 
244 Ky. 811. 

99. Fla—Clements v Roberts. 10 
So 2d 425. 151 Fla 669—North Mi¬ 
ami v. Seaway Corp, 9 So 2d 705, 
161 Fla. 301. 

Mo—State ex rel S S Kresge Co 
v. Howard, 208 S.W 2d 247, 367 Mo 
802. 

61 C.J. P 980 note 78. 

Recovery of payments generally see 
Payment 85 132-160. 

Reimbursement by owner where tax¬ 
es are paid by claimant, lienor, or 
other third person see supra | 610 

Recovery back by purchaser at tax 
sale of amount paid see infra I 615 

Taxes held not wrongfully or illegal¬ 
ly assessed 

U,$.—Pocahontas Coal & Coke Co. v. 
Pook. C.C.A.W.Va., 74 F.2d 878. 

L N.Y.—Guaranty Trust Co. of N 
Y. v. State, 62 N.Y S.2d 309, 186 
Misc. 676, reversed on other 
grounds 69 N.Y.S.2d 65, 271 App. 
Piv. 711, appeal denied 71 N.Y.S. 
2d 781* 272 App.Piv. 842, reversed 
on other grounds 86 N.B.2d 754, 299 
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property has been twice assessed and taxed; 2 and 
in some cases this is true under statutes declaratory 
of such right of action. 3 However, in some juris¬ 
dictions the practice is opposed to a recovery back 
after the payment of taxes, 4 and it has been held 
that, on grounds of public policy, the law discourag¬ 
es suits for the refund of taxes illegally levied and 
collected, and has imposed many restrictions on their 
recovery. 6 In fact, it has been held that a taxpayer 
can recover back taxes paid to the state only by 
virtue of a statute enacted as a matter of grace by 
the legislature. 3 It has also been held that it is 
not essential to the validity of a tax statute that it 
provide for an action to recover taxes paid thereun¬ 
der in the event the statute is later declared in¬ 
valid, 7 since those subject to the tax can always 
act to restrain the collection thereof 3 

The refunding of taxes by the taxing authorities 
and proceedings relating thereto are discussed supra 
§§ 631-633 The recovery back of particular kinds 
of taxes paid is discussed elsewhere in this title 
and m other titles in connection with the general 
discussion of,the particular kind of tax. Thus, in 
this title will be found a treatment of the recovery 
back of income taxes, infra § 1109, inheritance, 
succession, and estate taxes, infra § 1222, recording 
and conveyance taxes, infra § 1087, and taxes on 
transfers of corporate stock, infra § 1077. In other 


titles will be found a discussion of the recovery 
back of federal taxes, Internal Revenue §§ 858-931, 
licenses and fees, Licenses § 57 b, municipal taxes 
and assessments, Municipal Corporations § 2069, 
school taxes, Schools and School Districts § 389 b, 
and unemployment compensation insurance taxes or 
contributions, Social Security § 153. 

Unauthorized increase or excessive assessments; 
irregularities. An action to recover a tax paid has 
been allowed in some jurisdictions where the tax, 
although justly due, has been swollen by an unau¬ 
thorized increase or an excessive valuation. 3 How¬ 
ever, in other jurisdictions recovery has been denied 
in case of an overvaluation made in the exercise 
of lawful authority, 10 especially where no complaint 
was made to the officers within the time prescribed 
by law. 11 If the assessment is not void, no recovery 
can be had ; 12 and it has been held that mere errors 
of judgment in making the valuation will not war¬ 
rant recovery, 13 in the absence of fraud or unfair¬ 
ness on the part of the assessors, 14 or the adoption 
of a fundamentally wrong principle, 16 or where the 
tax is not so obviously excessive as to work substan¬ 
tial injustice. 16 Moreover, mere irregularities or 
informalities in the assessment, not affecting the 
substantial justice of the tax, will not warrant re¬ 
covery, 17 and the fact that other taxpayers, owning 


X Y 295, reargument denied 88 N 
E 2d 726, 300 NY 498. 

61 CJ p 981 note 74. 

Property exempt from taxation 
Ala.—ttoire Lodge No. 436, A. F & 
A. M. v. Harper. 182 So 59, 236 
Ala. 334. 

61 C.J p 981 note 74 [b]. 

8 . Me.—Penobscot Chemical Fibre 
Co. v* Bradley, 59 A. 83, 99 Me. 
263 

Mass —Dunnell Mfg. Co. v. Pawtuck¬ 
et. 7 Gray 277. 

3. U.S—Baker v. Atchison, T. & S. 
F By Co, C.C.A.C 0 I 0 .. 106 F 2d 
525, certiorari denied Atchison, T. 
& S. F. R. Co. v. Baker, 60 S Ct. 
296, 308 U S. 620, 84 L.Ed. 518 
Ariz—Powell v. Gleason, 74 P 2d 
47, 50 Arlz. 542, 114 A.L.R. 838 
Cal.—Imperial Irr Diet. v. Riverside 
County, 215 P 2d 618, 96 Cal App. 
2d 402, followed in 215 P.2d 622, 96 
Cal.App.2d 990. 

61 C.J. p 981 note 76. 

Statutes providing for recovery back 
of taxes paid under protest see in¬ 
fra | 688 b. 

Statutes of limited application 
Statutes affording relief with re¬ 
spect to taxes paid and found to have 
been erroneously assessed apply only 
to general property tax statutes 
and do not apply to sales tax act 
and use tax law.—Morrlson-Knudsen 


Co v. State Board of Equalization of 
Wyoming, D.C.Wyo, 35 F Supp 553 
Statutory conditions 

(1) Court will entertain action to 
recover taxes paid only when assess¬ 
ing body had no jurisdiction and as¬ 
sessment is illegal, and such illegal¬ 
ity must be proved by evidence de¬ 
hors record —Horse Aid Soc. v Town 
of New Castle, 268 N.Y.S 788, 241 
App Div. 623. 

(2) In order to authorize recovery 
under the statute providing for re- 
co\ery of taxes erroneously or ille¬ 
gally collected, there must have been 
unwarranted or illegal action on part 
of taxing officials —North Butte Min 
Co v. Silver Bow County, 169 P.2d 
339, 118 Mont. 618. 

Tax paid prior to snaotment 
Ga—Elbel v Forrester, 22 S.E.2d 
96, 194 Ga. 439. 

4. US —City of Fort Worth v. 
Southwestern Bell Tel. Co., C.C.A. 
Tex , 80 F.2d 972, rehearing denied 
81 F.2d 1016. 

5. Mo.—State ex rel. S. S. Kresge 
Co. v. Howard, 208 S.W.2d 247, 367 
Mo. S02. 

8 . Ill.—Well-McLain Co v. Collins, 
71 NE.2d 91, 395 Ill. 503 

7. Mich.—Miller v. Michigan State 
Apple Commission, 296 N.W. 245, 
296 Mich. 248. 
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8 . Mich.—Miller v. Michigan State 
Apple Commission, supra. 

9. Wash —By ram v. Thurston Coun¬ 
ty. 251 P 103, 252 P. 943, 141 Wash 
28 

61 C J. p 981 note 79 

Recovery of excess paid under pro¬ 
test see infra 9 638 

10. U S.—South Broadway Nat 

Bank of Denver, Colo, v City and 
County of Denver, CC.A.C 0 I 0 , 51 
F 2d 703 

61 C.J. p 981 note 8 L 

11. Ky—Grayson County Nat Bank 
v. Leitchfleld, 114 S.W 289. 

61 C J p 982 note 82 

18. NM.—In re Blatt, 67 P.2d 293. 
41 NM 269, 110 ALR. 656. 

61 C J. p 982 note 84. 

13. N.M.—In re Blatt, supra. 

61 C.J. p 982 note 85. 

14. Mich—Copper Range Co. v 
Adams Tp., 175 NW. 282, 208 Mich 
209 

61 C J. p 982 note 85. 

15. Mich.—Newport Mining Co v 
City of Ironwood, 152 N.W. 1088, 
185 Mich 668 . 

16. Puerto Rico,—Sauri v. Porto Ri¬ 
co, 26 Porto Rico 543, followed in 
26 Puerto Rico 551. 

17. Cal.— Abrams v. City and Coun- 
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property similar to that of plaintiff, ^Vere not re¬ 
quired to return it for taxation is no ground for 
recovery of the taxe9 collected on plaintiff’s prop¬ 
erty, under a statute giving a right of action to 
recover taxes illegally or wrongfully collected, “for 
any reason going to the merits.” 18 

On the other hand, recovery may be allowed 
where the taxpayer was the victim of fraud or 
something akin to fraud in the making of the tax 
assessment; 19 and it has been held that such fraud 
may be established by evidence showing that the 
assessments are discriminatory and lacking in uni¬ 
formity. 20 Moreover, while it has been held that a 
recovery may not be had for mere overvaluation 
where a statute allows recovery only when the tax 
is found to be “erroneous or illegal,” 21 and that the 
quoted phrase refers to illegality because of a 
jurisdictional defect, 22 it has also been held that a 
recovery may be had under such a statutory provi¬ 
sion for an overvaluation or irregularity if it ap¬ 
pears that such error imposed an inequitable burden 


on the taxpayer 25 and an irregularity or over- 
vktuation is not required to be so serious as to de¬ 
prive the taxing authorities of jurisdiction m order 
that it constitute such an inequitable burden. 24 

Effect of subsequent events on tax; destruction 
of property . The fact that events occurring after 
the tax has been paid change the amount on which 
the tax should be computed will not entitle a tax¬ 
payer to recover the claimed excess paid. 26 So 
also, the fact that property is destroyed by fire after 
the taxes thereon are spread on the assessment roll 
is no ground for recovery of the taxes paid under 
such assessment; 26 but it is otherwise where prop¬ 
erty is destroyed before the assessment, and the 
taxpayer is entitled to recover taxes paid on such 
property. 27 

Waiver and estoppel. An action to recover back 
taxes illegally collected cannot be maintained where 
plaintiff has waived his right or is estopped to deny 
the validity of the tax, 28 and whether there has 


ty of San Francisco, 119 P 2d 197, 
48 Cal App.2d 1 

Fla.—Clements v Roberts, 10 So 2d 
425. 151 Fla. 669—North Miami v 
Seaway Corp, 9 So 2d 705, 151 

Fla. 801. 

Wis.—Wisconsin Gas & Elec Co. v 
Wisconsin Tax Commission, 266 N 
W. 186, 221 Wis 487, rehearing de¬ 
nied 268 N.W 121, 221 Wis 487. 

61 C J p 982 note 88 
Understatement of fund 

Taxpayer cannot recover taxes be¬ 
cause county fund was understated 
on withdrawal of city taxes errone¬ 
ously credited and repayment to city 
—Oklahoma Furniture Co. v. Ryan, 
256 P. 42. 124 Okl 296 

10. S.C.—Fuller v. Payne. 81 S E 
176, 96 SC. 471. 

19. Cal.—Rancho Santa Margarita v, 
San Piego County. 26 P.2d 716. 135 
CalApp. 134. 

What constitutes "fraud” 

(1) In order to constitute “fraud” 
in making: tax assessment, so as to 
permit recovery back of taxes paid, 
there must have been a conscious 
failure on part of assessing official to 
exercise that fair and impartial judg¬ 
ment which the law requires pf him. 
—Southern California Tel. Co. v, Los 
Angeles County, 113 P.2d 773, 46 Cal. 
App 2d 111. 

(2) In order to recover taxes paid 
beoause of illegal increase of assess¬ 
ments by county board of equaliza¬ 
tion, plaintiff need not establish ac¬ 
tual fraud or design to oppress by 
imposing taxes on plaintiff's property 
higher than on similar property In 
county, but something akin to fraud 
must fee established.—Rancho Santa 


Margarita v San Diego County, 26 P 
2d 716, 135 Cal App 134. 

20. Cal —Mahoney v City of San 
Diego. 245 P. 189, 198 Cal. 388- 
Rancho Santa Margarita v. San 
Diego County, 26 P 2d 716, 135 
Cal App. 134. 

21. U S —South Broadway Nat 

Bank of Denver, Colo v. City and 
County of Denver, C C.A.Colo., 51 
F.2d 703. 

NM—In re Blatt, 67 P.2d 298, 41 N 
M 269, 110 A L.R. 656. 

22. N.M,—In re Blatt, supra. 

23. Wis.—Yawkey-Bissell Corp. v. 
Town of Langlade, 53 N.W.2d 174, 
261 Wis. 524 

61 C.J. p 981 note 79 [e]. 

Any basis other than full value 
Any assessment for taxation on 
any basis other than full value Which 
could ordinarily be obtained at pri¬ 
vate sale is Illegal, and if such illegal 
assessment is so substantially out of 
line with other assessments as to im¬ 
pose inequitable tax burden, taxpayer 
may recover any excess paid by him 
—Yawkey-Bisseil Corp. V. Town of 
Langlade, supra—Highlander Co. v. 
City of Dodgeville, 25 N.W.2d 76, 
249 Wis. 602. 

fife Wis.—Highlander Co. v. City of 
Dodgeville, supra. 

Defect going to "groundwork of tax" 

Statements in court opinions that a 
defect going to the “groundwork of 
the tax” must be disclosed and not 
a mere irregularity. In order to lh- 
voke provisions of statute relating 
to the recovery of unlawful and ex¬ 
cessive taxes, do not refer to a de¬ 
fect serious etioixgh to deprive the 
taxing authorities of Jurisdiction, 
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hut an illegality or irregularltv 
which results m an Inequitable bur¬ 
den —Highlander Co, v. City of 
Dodgeville, supra 

25. Mich —Holland Hitch Co v 
State. 28 N.W 2d 242, 318 Mich 
474 

Renegotiation of federal oontracts 

Where domestic corporation re¬ 
ported a surplus in its annual report 
for calendar year for purpose of 
computing its corporation privilege 
tax, fact that thereafter the amount 
of surplus was reduced as result of 
federal government renegotiating 
certain war contracts performed b> 
corporation as authorized by federal 
statute did not entitle corporation to 
a refund of a part of privilege tax 
paid by it on ground that its surplus 
was not properly computed.—Holland 
Hitch Co. v. State, supra. 

00. Mich—Case v Detroit, 88 NW 
626, 129 Mich. 298 

07. Wis.—Wisconsin Transp Co \ 
Village of Williams Bay, 240 N.W 
136, 207 Wis. 265. 

08. Md.—Tidewater OH Co v Anne 
Arundel County Com'rs, 178 A 221, 
168 Md. 495. 

Okl.—Huston v. Curtis Cos., 16 P. 2 d 
874, 160 Okl. 216. 

61 C.J. p 982 note 91. 
failure to urge ground of recovery 
In prior litigation 
Federal district court had no juris¬ 
diction of suit by company against 
township and assessors to recover 
amount of Overcharge of taxes by 
feason of assessment, where compa¬ 
ny was in position of seeking to re¬ 
cover a portion of tax moneys after 
years 1 of litigation in state courts, on 
grounds here* before urged in prior 
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been a waiver ror estoppelfjdepends on tbe circum¬ 
stances of the particular case. 29 In at least one 
jurisdiction it has been held that in order to maintain 
an action to recover taxes paid the taxpayer must 
not have elected to proceed in any remedy he may 
have had against the tax assessor or collector. 30 

Taxes collected from Indians . To the extent that 
a statute makes lands purchased with the restricted 
funds of Indians nontaxable, taxes paid thereon may 
be recovered back; 31 and the right to recover taxes 
illegally collected from Indians exempt from taxa¬ 
tion by treaty may not be unduly circumscribed by 
state law. 32 

Pay-as-you-go tax installments. Under a statute 
providing for the payment of the current tax in 
quarterly installments before the amount of the tax 
can be finally determined, and providing that the 
municipality shall have the reciprocal obligation of 
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making a refund if, when the tax is finally deter¬ 
mined, an overpayment is shown, such obligation is 
enforceable by the taxpayer. 33 

b. Existence and Availability of Other Remedies 

As a general rule amaction for the recovery of taxes 
paid cannot be maintained where the plaintiff has an¬ 
other and more appropriate remedy provided in the 
ordinary course of the tax proceedings themselves. 

It is commonly held that an action for the re¬ 
covery of taxes paid cannot be maintained whefe 
plaintiff has another and more appropriate remedy 
provided m the ordinary course of the tax proceed¬ 
ings themselves, 34 as by a statutory proceeding to 
arrest collection of the tax, 36 or by an application 
to the board of equalization or other body for an 
abatement or reduction of taxes assessed illegally 
or excessively 36 or by an appeal or certiorari to 
review the assessment complained of, 37 or by man¬ 
damus to obtain the correction of errors or ir- 
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litigation—Hackensack Water Co v 
North Bergen Tp, D.C.N.J., 103 F. 
'■'Upp 133 

29. Iowa—Dickey v. Polk County, 12 

NW 290. 68 Iowa 287. 

61 C J p 983 note 92. 

No waiver 

Taxpayer who contracted with 
< ounty treasurer to pay taxes in in- 
itailments pursuant to statute stat¬ 
ing that no person should be entitled 
to benefit of statute with respect to 
tax payments being contested or 
thereafter to be contested was held 
not to have waived right to question 
assessments for year which at time 
of contract were not delinquent and 
to recover excessive taxes paid un¬ 
der protest—Bellingham Develop¬ 
ment Co. v. Whatcom County, 59 1* 2d 
•'20, 187 Wash. 16. 

No estoppel 

(1) In general.—Bodcaw Lumber 
i ’o of Louisiana v Jordan, La App , 
14 So 2d 98—61 C.J p 983 note 92 lb] 

(2) Failure of lessee, a public util¬ 
ity, to report leased space as opera¬ 
tive property to board of equaliza¬ 
tion was held not to preclude lessor 
owner from recovering local taxes 
illegally exacted on portion used 
exclusively by lessee In Its utility 
business.—Third and Broadway Bldg 
Co v. Los Angeles County, 32 P.2d 
377, 220 Cal. 660. 

(8) Where no legal and proper re¬ 
viewing board has ever existed, an 
appeal to a body acting as such board 
without any authority to do so does 
not estop the taxpayer as to any is¬ 
sue or claim whatever with respect 
to the assessment.—St. Louis South¬ 
western Ry. Co. of Texas v. Naples 
Independent School DisL, Tex.Civ. 
App., 30 S.W.2d 708. 

(4) Fact that educational institu¬ 
tion not for profit filed a petition 


with the board of equalization for a 
reduction in the assessed value bas¬ 
ed on its properties did not bar ac¬ 
tion to recover taxes collected on 
ground that property was exempt, 
nor was action barred by failure of 
bank as trustee to file a claim of ex¬ 
emption with assessor since claim of 
exemption could be Hied only by 
the educational institution which was 
benolciary of the trust—Pasadena 
Playhouse Ass’n v Los Angeles 
County, 159 P 2d 679, 69 Cal App.2d 
611 

(5) The fact that taxpayer appear¬ 
ed before the board of review to 
object to assessment against his 
property did not of itself prevent 
taxpayer from bringing action un¬ 
der statute to recover unlawful or 
excessive assessment, where no ap¬ 
peal from adverse ruling of board 
w'as taken to the tax commission — 
Highlander Co v Citv of Dodgexille, 
25 NW.2d 76, 249 Wis 502, distin¬ 
guishing Burling v. Village of Green 
Lake, 20 NW2d 717, 248 Wis 103 

30. Fla—Clements v Roberts, 10 
So 2d 425, 151 Fla 669—North Mi¬ 
ami v Seaway Corp, 9 So.2d 705, 
151 Fla 301. 

31. U S —U S. v. Nea Perce County, 
D.C Idaho, 50 F Supp 966. 

Date of statute; exemption limit 

(1) Under act of 1936, as amend¬ 
ed, making restricted Indian lands 
purchased out of trust or restricted 
funds of Indians nontaxable, Gov¬ 
ernment was entitled to recover on 
behalf of Indian landowners real es¬ 
tate taxes paid on their lands to 
oounty in year subsequent to 1936, 
but was not entitled to recover tax¬ 
es paid for year 1936.—U. S. v. Nez 
Perce County, supra. 

( 2 ) Taxes for the year 1986 on 
land in Osage county, Okl, purchased 
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with restricted funds of Osage In¬ 
dians could be recovered back under 
Act of June 20, 1936. In view of fact 
that levy of ad valorem taxes in Ok¬ 
lahoma is not made until July 1 — 
U S v Board of Com’rs of Osage 
County, DC Okl, 26 FSupp 270 

(3) Where 1937 amendment limited 
exemption to five thousand dollars 
Government could not recover from 
county for Indian owner taxes paid 
in 1936 or before on property valued 
at six thousand dollars, but could 
recover all taxes paid in 1937 and 
five-sixths of taxes paid thereafter — 
U. S. v. Nez Perce County, supra. 

32. US —Board of Com’rs of Jack- 
son County v. U S, Kan. CO S 
Ct 286, 308 US. 343, 84 L Ed 313 

33. N J.—Borough of Edgewater v 
Corn Products Co , 57 A.2d 39, 136 
N J Law 664. 

34. Okl —First Nat. Bank v Achen- 
bach, 237 P 674, 110 Okl. 246 

61 C J p 983 note 93 
Application for relief in tax proceed¬ 
ings as condition precedent to ac¬ 
tion see infra § 639 b 

35. Mo —Ranney v. Bader, 67 Mo 
476—Rubey v. Shain, 54 Mo. 207 

36. Mass —Sullivan v. Town of Ash- 
field, 116 N E. 565 

61 C J p 983 note 95. 

Action to abate or reduce tax see 
supra § 583 

Resort to administrative boards fnr 
relief generally see supra 88 612- 
546. 

37. Okl.—Huston v. Curtis Cos., 16 
P.2d 874, 160 Okl. 216. 

61 C J. p 983 note 96. 

Appeal from assessment see supra 5 
566. 

Certiorari to review assessment see 
supra 8 ft 667-680. 
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regularities in the assessment 51 or to compel the 
refunding of taxes illegally exacted. 59 In some 
cases also an action for damages against the as¬ 
sessors is a more appropriate remedy than one for 
the recovery of the taxes paid. 40 

On the other hand it has been held that, where an 
assessment is wholly void, as for want of jurisdic¬ 
tion, the taxpayer need not apply to the board of 
equalization or other body to have it set aside, but 
he may bring an action to recover the amount 
paid; 41 and a like rule has been applied where a 
tax was paid through mistake. 42 Moreover, it has 
been held that there is no conflict between a statute 
authorizing an action to recover taxes paid, and a 
statute providing that a tax may be abated or re¬ 
funded on application to county commissioners, 
since each provides a different method of obtaining 
the same end, the return of an unauthorized tax. 43 
Certainly, the failure to protest and appeal an as¬ 
sessment will not deprive a taxpayer of the right to 
recover taxes paid if the taxpayer was without 
fault in such failure. 44 

Inaction of former owner of property . Where a 
building owned by one not the owner of the land 
was assessed to him as real estate, and he subse¬ 
quently sold the building to plaintiffs, no personal 
obligation to pay the tax was imposed on them, 45 
and no lien for taxes attached to the building; 46 
hence the fact that the former owner of the building 
did not pursue his remedy by petition for abatement 
did not affect the right of plaintiffs to recover back 
the tax paid by them under protest. 47 


84 C.J.S. 

c. Effect of Paying Over or Distributing Funds 

In general an action can be maintained agalnat a 
taxing authority for the recovery of taxee paid only If 
the tax was paid ever to It, remain* in Ite possession, 
and has not been paid over or distributed to other taxing 
authorities. 

An action can be maintained against a taxing au¬ 
thority for the recovery of taxes paid only if the 
tax has been paid over by the collecting officer and 
has been received to the use of the authority ; 48 and 
it is generally held that an action may be maintained 
against a county, town, or other taxing authority 
for the recovery of taxes illegally exacted only while 
the fund so raised remains in the possession of 
defendant. 40 Hence, if a county or other taxing 
authority has collected general taxes, part of which 
is for itself and part for the state or for townships, 
school or road districts, or the like, no recovciy 
can be had after the funds have been divided up 
and paid over to the several treasurers or receiving 
officers, 50 where no claim is filed before distribu¬ 
tion. 61 At lea^t, the fact that the tax money has 
been distributed is a factor to be considered. 62 On 
the other hand it has been held that an action against 
a county to recover taxes illegally assessed cannot 
be defeated by the fact that the money had been 
disbursed to the state and other taxing districts be¬ 
fore the action was begun. 53 While it has been held 
that a recovery cannot be had, even as to the taxes 
belonging to the particular municipality which is 
made defendant, after it has paid out the money so 
received to its own creditors, 54 it has also been held 
the right of a person to recover illegal taxes is 
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38. Ala.—Winter v. Montgomery, 66 
Ala. 403. 

Mandamus to correct assessment see 
supra 9 581. 

39. Iowa.—Eyerly v Jasper Coun¬ 
ty, 33 NW 609, 72 Iowa 149 

Compelling: refund see supra 98 631- 
633 

40. Me.—Hay ford v. Belfast, 69 Me 
63. 

61 C J. p 983 note 99. 

Liability of assessors in actions for 
damages generally see supra 9 387. 

41. U.S —Southern Boulevard R. Co. 
v. Citv of New York, C.C.AN Y., 86 
F.2d 633, certiorari denied 57 S.Ct. 
932, 301 U.S. 703, 81 LuEd. 1357. 

N.J.— Corpus Juris quoted lu In re 
Edmonton's Estate, 196 A. 656, 659, 
123 N.J.Eq. 84. 

61 C.J. p 983 note 1. 

48. N.J.— Corpus Juris quoted in In 
re Edmonton's Estate, 196 A. 656, 
659, 123 N.J.Eq. 84. 

61 C.J. p 984 note 2. 

43# S.D.—Casey v. Butte County, 217 
N.W. 608, 52 S.P. 334. 

44# Md.—Mayor and City Council 


i of Baltimore v Home Credit Co., 
166 A 604, 166 Md. 67, reargument 
denied 167 A 552, 165 Md 57 
Grounds of protest learned too late 
Credit company, not learning that 
individuals' notes, listed by it for 
taxation under item "Loans on 
Notes*’ in schedule submitted by tax 
officials, were not taxable until it was 
too late to protest and appeal, did not 
lose right to sue for recovery of tax¬ 
es paid thereon by failure to protest 
and appeal —Mayor and City Coun¬ 
cil of Baltimore v. Home Credit Co., 
supra. 

Lateness of aotllloatioa of assess¬ 
ment 

In an action to recover certain tax¬ 
es where it was insisted that no pro¬ 
test or objection to the assessment 
had been made but the evidence 
showed that no notice Of the assess¬ 
ment was given until after it had ac¬ 
tually been made, it was held that 
protest was not necessary.—City of 
Nashville v. Ward-Belmont School, 
7 Tenn.App. 610. 

46. Mass.—McGee v Salem, 21 N. 
E. 386, 149 Mass. 288. 
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46. Mass.—McGee v. Salem, supra. 

47. Mass—McGee v Salem, 21 NE 
3S6. 149 Mass 238 

48. Fla—Clements v Roberts. 10 So 
2d 425, 151 Fla. 669—North Minni 
v Seaway Corp, 9 So 2d 70 j, 151 
Fla. 301 

49. Fla—Seaboard Air Line Ry. Co 
v. Allen, 89 So 555, 82 Fla. 191 

61 C J. P 984 note 7 

Persons liable and parties defendant 
see infra ( 639 e. 

50. III.—Herman H. Hettler Lumber 
Co. v. Cook County, 168 N.E. 627, 
336 Ill. 645 

61 C.J. p 984 note 8. 

51. Jnd—Board of Com’rs of Boon** 
County v. Adler, 133 N.E 602, 77 
In&App. 296. 

53. U,S.—Hackensack Water Co. v. 
North Bergen Tp„ D C.N.J., 108 F 
Supp. 133. 

53. U.S.—Pacific Fruit & Produce 
Co. v. Oregon Liquor Control Com¬ 
mission, D.C.Or>, 41 F.Supp. 175 

61 C.J. p 984 note 11. 

54. Ky.—Hawkins v. Nicholas Coun¬ 
ty, 89 SCWt 484, 38 Ky.L* 479. 
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not defeated by the fact that the money has gone 
into the treasury and has been paid out by the dis¬ 
bursing officers. 65 

Where taxes were paid to a township treasurer 
under protest, and suit to recover them was brought 
less than one month later, and before the expiration 
of the time allowed the treasurer to collect the 
taxes and account for the moneys received, a ver¬ 
dict for plaintiff which included the state and county 
taxes has been held not erroneous on the theory that 
they had presumptively been paid over by the town¬ 
ship treasurer, even if such payment over would af¬ 
fect the right of recovery. 56 While a township will 
not be liable for the amount of state and county 
taxes collected by it, 57 it is liable for all moneys 
retained in its treasury, including school and high¬ 
way taxes which the township treasurer has paid 
out before action for recovery is begun, on orders 
from the proper school and highway authorities. 58 
A county which has collected taxes on exempt In¬ 
dian lands, with notice that the owners disputed the 
liability of the lands to taxation and were contesting 
such liability m pending suits, is liable for the 
amount collected, although a portion was collected 
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for, and has been paid over to, the state and to 
other municipalities. 66 

It has fyeen held that taxes paid into the general 
fund of the state treasury can be recovered only 
through an appropriation by the legislature m fur¬ 
therance of an award of a court, predicated on the 
consent of the state to be sued for a claim having 
authority or existence in preexisting laws. 60 

Distribution after action or notice . Distribution 
of the taxes collected, made after action for their 
recovery is begun, 61 or after notice of claim for re¬ 
fund has been made, or an appeal from the assess¬ 
ment taken, 62 will not preclude recovery. 

Existence of trust fund The fact that no trust 
fund is provided for taxes paid under protest will 
not prevent recovery 63 

§ 635. Voluntary Payment 

As a general rule and subject to statutory exceptions 
a wrongful tax paid voluntarily and without compulsion 
cannot be recovered back In an action at law. 

Except in so far as there may be some consti¬ 
tutional or statutory provision expressly or im¬ 
pliedly giving such right, 64 or in so far as the 
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55. Tex —Austin Nat Bank of Aus¬ 
tin v Sheppard, 71 S W 2d 242. 
1M Tex 272 

56. Mich—Bank of Tustin of J M 
Perry & Co. v Rurdell Tp , 150 N 
W 367, 184 Mich 131 

57. Mich.—Byles v Golden. 18 N 
W. 383, 52 Mich 612 

58. Mich —Byles v Golden, supra 

69. U S.—U S v Thurston County, 

D C Neb., 54 F Supp 201, afllrmed, 
CCA, 149 F 2d 485. certiorari de¬ 
nied 66 SCt 58, 32G US 744, 90 L 
Ed 444, rehearing denied 66 SCt 
138, 326 U.S 808, 90 L Ed. 493— ] 
U S v Board of Com’rs of Pawnee 
County, DCOkl, 13 F Supp. 641 

61 C J. p 984 note 17 

60. Tex—Producers’ & Refiners* 

Corporation of Texas v. Ileath, 
CivApp, 81 S W 2d 633, error dis¬ 
missed. 

61. Ind.—Du Bois v Lake County, 
37 NE 1056, 10 Ind App 347 

61 C J p 985 note 18 

62. Fla.—Seaboard Air Line R Co. 
v. Allen. 89 So. 655, 82 Fla. 191. 

61 C J p 986 note 19 

63. Puerto Rico —Freiria v Treas¬ 
urer of Puerto Rico, 82 Puerto Ri¬ 
co 604. 

64. Va.—City of Charlottesville v. 
Marks* Shows, 18 S.E.2d 890, 179 
Va 321 

Wis —Interstate Department Stores 
v Henry, 272 NW 451, 224 Wis. 
394. 

61 C.J. p 966 note 22. 


Power of legislature 

Legislature mu\ provide that vol 
untary tax pa> ment shall not pre¬ 
vent taxpa>er from recovering for 
overtaxation or illegal taxation — 
People’s Sav Bank in Providence 
v Kiernan, 170 A 77, 64 R I 102 

No protest required I 

On statutory petition by taxpajei 
against assessors to recover for tax¬ 
es alleged to be excessive, but paid, 
petitioner need not show tax was 
paid under protest—People’s Sav 
Bank in Providence v. Kiernan, su- 
i pra 

Withdrawal of right by amendment 

The legislature, in enacting stat¬ 
ute withdrawing statutory right to 
recovery of certain taxes which were 
voluntarily paid, cut off taxpayer’s 
remedy by action including all pend¬ 
ing actions, saving only common- 
law right to recover taxes involun¬ 
tarily paid, and common-law rule 
as to what constitutes an ‘‘involun¬ 
tary payment” controlled in deter¬ 
mining whether payment was “volun¬ 
tary” or “involuntary.”—Southern 
Service Co. v. Los Angeles County, 97 
P.2d 963, 16 Cal.2d 1, appeal dismiss¬ 
ed 60 SCt. 979, 310 US. 610, 84 L Ed 
1388, rehearing denied 60 S Ct 1086, 
310 U.S 658, 84 L.Ed. 1421. 

Rtoovary held not authorised by stat¬ 
ute 

Or—First Nat. Bank of Corvallis v 
Benton County, 154 P.2d 841, 175 
Or. 485. 


Refund statute held immaterial 

Act authorizing county commis¬ 
sioners to make refunds of taxes er¬ 
roneously or inadvertently paid, on 
proof of such payment, does not con¬ 
fer right to sue in assumpsit for re¬ 
fund of taxes erroneously but volun¬ 
tarily paid without protest.—Arrott 
v Allegheny County, 194 A. 910, 328 
Pa. 293. 

In Colorado 

(1) Recovery back of taxes paid 
voluntarily has been allowed under 
statute providing that “in all cases 
where any person shall pay any tax, 
interest or cost, or any portion there¬ 
of, that shall thereafter be found 
to be erroneous or illegal, whether 
the same be owing to erroneous as¬ 
sessment, to improper or irregular 
levying of the tax, or clerical or 
other errors or irregularities, the 
board of county commissioners shall 
refund the same without abatement 
or discount to the taxpayer.”—Jef¬ 
ferson County v Stuart, 26 P 2d 179. 
93 Colo. 237—First Nat. Bank of 
Greeley v. Patterson, 176 P, 498, 65 
Colo 166—Spaulding Mfg Co. v 
Board o^ Com’rs of La Plata County, 
168 P. 34, 63 Colo 438—Kendrick v 
A. T. & Minnie Min. & Mill Co, 164 
P 1161, 63 Colo. 214. 

(2) Effect of mistake on part of 
taxpayer see infra 8 637. 

(3) Recovery under such statute of 
payments made under protest see 
infra { 638 b. 
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nik may be affected by payment under protest, dis-i person assessed voluntarily and without compulsion, 
cussed infra § 638, it is a well settled general rule it cannot be recovered back in action at law, 65 

that, if a wrongful or illegal tax is paid by the and the forbidden result may not be accomplished 


65. T7.S—Stratton v. St Louis 
Southwestern Ry. Co., Ill., 62 SCt. 
222, 284 U.S. 680, 76 L Ed. 465— 
Pettlbone v. Cook County, CCA. 
Minn., 120 F 2d 860—Anniston Mfg 
Co. v. Davis, C C A.A1&., 87 F f 2d 
773, affirmed Anniston Mfg. Co. v 
Davis, 57 SCt 816, 301 TJ.S 337, 
81 L.Ed. 1143, rehearing- denied 68 
S.Ct. 3, 302 U.S. 772, 82 L Ed 699, 
rehearing- denied, CC.A, Lincoln 
Mills of Ala v. Davis, 89 F.2d 1012 
—Hammerstrom v Toy Nat Bank 
of Sioux City, CCA Iowa, 81 F 2d 
628, certiorari denied Toy Nat 
Bank of Sioux City, Iowa v Ham¬ 
merstrom, 67 SCt 9, 299 US 646, 
81 L Ed. 402, Iowa Joint Stock 
Land Bank of Sioux City, Iowa v 
Hammerstrom, 57 SCt. 9, 299 US 
546, 81 LEd 402, and Live Stock 
Nat Bank of Sioux City, Iowa v 
Hammerstrom, 57 S Ct 9, 299 U S 
546. 81 LEd 402—Moses v Read, 
CCANJ, 63 F2d 16—Roxana Pe¬ 
troleum Corporation v. Bollinger, 
CCA Ill., 64 F 2d 296, certiorari 
denied 62 SCt 579, 286 US 554, 
76 LEd 1289—Hackensack Water 
Co v North Bergen Tp , D.C.N J , 
103 F Supp. 133—Pettlbone v. Cook 
County, DC Minn, 31 F.Supp 881, 
affirmed, CC.A., 120 F 2d 850 

Ala—Curry v Johnston, 6 So 2d 397, 
242 Ala 319—Home Ins Co v 
City of Birmingham, 180 So. 783, 
236 Ala. 41—First Nat Bank v 
Jackson County, 150 So. 690, 227 
Ala. 448. 

Ariz—Peterson v. Sundt, 195 P 2d 
158, 67 Ariz 312—Maricopa County 
v. Arizona Citrus Land Co, 100 P. 
2d 687, 66 Ariz. 234—Corpus Juris 
oltsd lit Glendale Union High 
School Diet v Peoria School Dlst 
No 11, 99 P 2d 482, 483, 55 Ariz 
161—Pima County v Weddle, 97 
P 2d 631, 64 Ariz 526. 

Ark—Gates v. Bank of Commerce & 
Trust Co., 47 S.W 2d 806, 185 Ark 
502 

Cal —Flynn v. City and County of 
San Francisco, 115 P.2d 8, 18 Cal 
2d 210—Southern Service Co. v 
Los Angeles County, 97 P,2d 963. 
15 Cal 2d 1, appeal dismissed 60 S. 
Ct 979, 310 US 610, 84 L.Ed. 1388, 
rehearing denied 60 SCt 1086, 310 
U.S. 658 f 84 LEd. 1421—Beems v. 
Superior Court of Los Angeles 
County, App., 127 P.2d 288—Higbie 
v. Los Angeles County, 117 P.2d 
983, 47 Cal App.2d 281. 

Colo.—Board of Com’rs pf Morgan 
County v. Doherty, 168 P.2d 656, 
114 Colo. 694, 166 A.L.R. 868. 

Conn.—Pitt v. City of Stamford, 167 
A. 919, 117 Conn. 888—Spencer v. 
Consumers' Oil Co., 162 A. 23, 116 
Conn, 554. 


DC—District of Columbia v. McFall, 
188 F 2d 991, 88 USAppD.C. 217— 
American Sec & Trust Co v Dis¬ 
trict of Columbia, DC., 91 F.Supp 
713, affirmed, District of Columbia 
v. American Sec & Trust Co., C A , 
202 F 2d 21. 

Fla.—Certain Lots Upon Which Tax¬ 
es Are Delinquent v Town of Mon- 
ticello, 31 So 2d 905, 159 Fla 134 
—Corpus Juris oited in Clements 
v. Roberts, 10 So.2d 425, 427, 161 
Fla. 669—Corpus Juris oited In 
North Miami v Seaway Corp , 9 So. 
2d 705. 707, 151 Fla. 301-—City of 
Orlando v Gill, 174 So. 224, 128 
Fla 139 

Ga—Mitchell v. Holden, 199 SE 835, 
58 Ga App 712 

Ill —People ex rel. Nelson v. Ridge 
Country Club, 76 N.E 2d 461, 39D 
111 46—People ex rel. Thornell v 

Wabash Ry. Co., 41 N E 2d 506, 379 
Ill 454—Peoples Store of Roseland 
v McKibbin, 39 N.E.2d 995, 379 
111 148—Burlev v Llndheimer, 11 

N E 2d 926, 367 Ill. 425—American 
Can Co v Gill, 4 N E 2d 370, 364 
Ill. 254—Cooper Kanaley & Co v 
Gill, 2 NE2d 707, 363 Ill. 418—In¬ 
ternational Milling Co. v Illinois 
Doughnut & Cake Co., 50 N E 2d 
851, 320 Ill.App 332—People, for 
Use of Marks, v. Harding, 268 Ill 
App 204 

Ind—Culbertson v. Board of Com’rs 
of Fayette County, 194 NE 638, 
208 Ind 22. 

Kan —State ex rel. Moses v. Board 
of County Com’rs of Marshall 
County, 242 P 2d 527, 172 Kan. 601 

Ky—Atkins’ Guardian v McCoy, 120 
S W 2d 1019, 275 Ky. 117—City of 
Paducah v. Smith's Ex’r, 117 SW 
2d 924, 273 Ky. 703—River Excur¬ 
sion Co v. City of Louisville, 51 

5 W 2d 470, 244 Ky. 811—Ziedman 

6 Pollle v. City of Ashland, 60 S. 
W 2d 567, 244 Ky. 279. 

La—A. Sulks. & Co v. City of New 
Orleans, 23 So 2d 224, 208 La. 585 
—Central Sav. Bank & Trust Co. 
v. City of Monroe, 194 So. 767, 194 
La. 743. 

Mass—Klrchner v City of Pittsfield, 
44 N E 2d 634, 312 Mass. 342. 

Mich.—General Discount Corp. v. 
City of Detroit, 11 N.W.2d 203, 306 
Mich. 458—National Bank of De¬ 
troit v. City of Detroit, 262 N.W. 
422, 272 Mich. 610. 

Miss*—•City of Grenada v. Andrews, 
99 So.2d 382, 214 Miss. 105. 

Mo.-^State ex rel. S. S. Kresge Co. 
v. Howard, 208 S.W.2d 247, 367 Mo. 
802. 

Neb.—Crete Mills v. Smith Baking 
Co., 286 N.W. 833, 136 Neb. 448- 
State v. 'Smith, 281 N.W. 861, 185 
Neb. 423—Riggs-Orr Inv. Co. v. 
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City of Omaha, 266 NW. 430, 130 
Neb. 697—Monteith v. Alpha High 
School Dist of Chose County, 251 
NW 661, 126 Neb 665, criticizing 
and distinguishing Haarmann 
Vinegar & Pickle Co v. Douglas 
County, 241 N.W. 117, 122 Neb. 
643 

N J —Manhattan Life Ins. Co. v Jer¬ 
sey City, 35 A 2d 628, 22 N.J Misc 
66 . 

N.Y —Title Guarantee & Trust Co v 
City of New York, 38 N.Y S.2d 
716, 265 App.Div 304, affirmed 50 
N.E 2d 301, 290 N Y 910—Goldberg 
v City of Now York, 20 N.Y.S 2d 
801, 260 App Div 61, appeal de¬ 
nied 23 NYS2d 204, 260 App Div 

849. affirmed 34 N E 2d 386, 285 

NY. 705—McCann v Village of 
Lindenhurst, 18 N Y.S 2d 952, 174 
Misc 14—Gubin v City of New 
York, 269 N.Y S 46. 150 Misc. 182, 
reversed on other grounds 276 N 
YS 516, 154 Misc 547—Girls’ 

Friendly Soc of Diocese of New 
York v City of New York, 258 N 
YS 945, 144 Misc 839 

N.C—Middleton v Wilmington. B & 
S R Co, 30 SE 2d 42, 224 NO 
309 

Ohio—In re Wampler’s Estate, App. 
103 NE.2d 303—Fifth Third Union 
Trust Co. v Glander. BTA., 68 N 
E 2d 394 

Okl—Thompson v Willis, 215 P 2d 

850, 202 Okl 638 

Or, —First Nat Bank of Corvallis v 
Benton County, 154 P.2d 841, 175 
Or. 485 

Pa—Girard Trust Co v. City and 
County of Philadelphia, 59 A 2d 
124, 359 Pa 319—Hotel Casey Co 
v Ross, 23 A 2d 737, 343 Pa. 573— 
Phipps v Kirk, 5 A 2d 143, 333 I’a 
478—In re Pearson Holding Co, 24 
PaDist & Co 219—Commonwealth 
v. Central R Co of N. J.. Com PI . 
57 Dauph Co 255, affirmed 58 A 2d 
173, 358 Pa. 326 

Term —Universal Life Ins. Co v 
City of Memphis, 103 S.W 2d 912, 
21 Tenn App. 1. 

Tex—National Biscuit Co. v. State, 
136 SW.2d 687, 134 Tex. 293—Aus¬ 
tin Nat. Bank of Austin v. Shep¬ 
pard, 71 S W.2d 242, 123 Tex. 272- 
City of Corpus Christi v. Crow, 
Civ.App., 204 S.W 2d 678, reformed 
on other grounds 209 S.W 2d 922. 
146 Tex. 568 —Frost v. Fowlerton 
Consol. School Dist* No. 1, Civ 
App., Ill S.W.2d 764—Producers' & 
Refiners' Corporation of Texas v. 
Heath, Civ.App., 81 S*W.2d 633, er¬ 
ror dismissed. 

Vt.—Doubleday v. Town of Stock- 
bridge. 194 A. 462, 109 Vt. 167. 

Va—City of Charlottesville v. Marks’ 
Shows, 18 S.E.2d 890, 179 Va. 321. 
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indirectly by way of a set-off. 6 * However, it has 
been held that the rule does not apply to a tax paid 
on land wholly outside the taxing jurisdiction of 
the county levying it ; 67 nor does it apply where the 
particular tax has been set aside by a judicial deci¬ 
sion; 68 and it has been said that, where voluntary 
payments of taxes are not recoverable, it is im¬ 
material that a tax has been illegally laid, or that 
the law under which it was laid was unconstitu¬ 
tional. 69 

Payments by Indians . Where a real estate tax, 
illegally collected, is voluntarily paid by an eman¬ 
cipated Indian it cannot be recovered; 70 but it was 
formerly held that the rule could not be invoked to 
defeat a suit by the United States to recover taxes 
illegally collected from its Indian wards on land 


allotted to them, 71 or to defeat at! action by an 
"Indian to recover taxes paid on property exempt 
from taxation by treaty stipulations or federal stat¬ 
ute. 72 

What constitutes voluntary payment in general . 
A payment is voluntary, in the sense that no action 
lies to recover back the amount, not only where it 
is made willingly and without objection, 78 but in 
all cases where there is no compulsion or duress, or 
any immediate and urgent necessity therefor, 74 as 
a means of preventing an immediate seizure of the 
taxpayer’s person or property, or of releasing his 
person or property from existing detention. 75 
Hence a payment made in pursuance of a bargain 
or compromise between the taxpayer and the state 
or municipality is voluntary, 76 as is a payment made 


Wash.—Great Northern Ry Co. v 
State, 93 P.2<! 694, 200 Wash 392 
—Pacific Finance Corporation v 
Spokane County, 15 P.2d 652, 170 
Wash 101—Corwin Inv. Co v. 
’White, 6 P 2d 607, 166 Wash 195 
Wls.—Interstate Department Stores 
v Henry, 272 NW 451, 224 Wls 
394. 

61 C J p 985 note 21 

“The mere fact that taxes were il¬ 
legal does not make the payment 
thereof involuntary *’—Pettibone v 
Cook County, D C Minn , 31 F Supp 
881. 887, affirmed, C.C A.. 120 F.2d 
850 

Statute held to require protest 

U S —Sanoho v Yabucoa Sugar Co., 
Puerto Rico, 59 S Ct 626, 306 U 
S 506. 307 US 613, 83 LEd 946 

Statute held to declare oommoa-law 
rule 

N M.—Jaynes v Heron, 130 P 2d 29, 
46 N.M. 431, 142 ALR. 1191 
Burden shifted to others 

Where taxes are voluntarily paid, 
courts will not permit recovery if it 
appears that burden was shifted by 
taxpayer to others —Noll Baking & 
Ice Cream Co v Sparks Milling Co., 
26 N.E 2d 425, 304 Ill App 624. 

60. Ill.—People ex rel Smith v 
Fleming, 188 N.E, 818, 355 Ill. 91 
61 C J p 986 note 22 

67. S D.—Pederson v Stanley Coun¬ 
ty, 149 N.W. 422, 34 S D. 560. 

68 . N.J.—Ocean Grove Camp Meet¬ 
ing Ass'n v Borough of Bradley 
Beach, 103 A. 812. 91 N.J Daw 364, 
affirmed 106 A. 892, 93 NJ.Law 249 
—Hiker v. Jersey City, 38 N.J.Law 
225, 20 Am H. 386. 

69. Va.—City of Charlottesville v. 
Marks* Shows, 18 S.E 2d 890. 179 
Va. 321. 

76. U.S.—Mahnomen County, Minn., 
v. U. S, Minn, 68 S.Ct 1254, 319 
U.S. 474, 87 Li.Ed. 1527. 

Indian legislatively declared com¬ 
petent to handle his own affairs, can 


voluntarily decide to pay real estate 
taxes for his own advantage and wel¬ 
fare —Mahnomen County, Minn, v 
U S , supra. 

71. U S —U S v Dewey County, D 
CSD, 14 F 2d 784. affirmed, CC 
A , 26 F.2d 434, certiorari denied 49 
SCt. 94, 278 US 649, 73 LEd. 661 
—U. S v. Chehalis County, D C 
Wash, 217 F 281 

72. Okl—-State v Ward, 118 P.2d 
216. 189 Okl. 532 

73. U S — Corpus Juris quoted In 

Vidal v St&hmann Farms, CCA. 
N M , 93 F 2d 902, 903, reversed on 
other grounds Stahmann v. Vidal, 
59 SCt. 41, 805 US. 61, 83 L. 
Ed 41 

Idaho — Corpus Juris cited in Walker 
v. Wedgwood. 130 P 2d 856, 857, 
64 Idaho 285 
61 C J p 986 note 28 
Presumption that payment was vol¬ 
untary see infra 8 639. 

Question of intention 

"Whether the payment of a tax un¬ 
der an excessive assessment is vol¬ 
untary is a Question of intention.— 
People ex rel. Wessell, Nickel & 
Gross v. Craig, 140 N E. 209, 210, 236 
N.Y. 100. 

“Voluntary*’ not used in ordinary 

sense 

Payment of real estate tax may be 
“voluntary,** although made unwill¬ 
ingly and only as choice of evils or 
of risks, since word “voluntary** is 
not used in its ordinary sense in such 
connection—Riggs-Orr Inv. Co. v 
City of Omaha, 266 N.W. 430, 130 
Neb. 697—Dorland v. City of Hum¬ 
boldt, 262 N.W. 22, 129 Neb 477. 
Fending oomplalnt; failure to tender 
lesser amount 

Where a taxpayer filed with county 
auditor a complaint against assessed 
value of real property and, while 
such complaint was pending before 
the county board of revision, paid 
the taxes for the year complained 
of in the full amount assessed under 
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the complained-of valuation without 
first tendering to county treasurer 
as taxes an amount computed on the 
claimed valuation as set forth in the 
complaint, such payment was "volun¬ 
tary **—S wetland Co v Evatt, 37 
N E 2d 601, 139 Ohio St. 6. 

74. U S —Stratton v St Loui^ 

Southwestern Ry. Co, Ill., 52 fe 
Ct 222, 281 US 530. 76 LEd 465- 
Corpus Juris quoted lu Vidal v 
Stahmann Farms. CCA N.M., 93 F 
2d 902, 903, reversed on other 

grounds Stahmann v. Vidal, 59 
SCt. 41, 305 U.S. 61, 83 LEd. 41 
—Anniston Mfg Co v. Davis, C C 
A.Ala., 87 F 2d 773, affirmed 57 S 
Ct. 816, 301 US 337, 81 L Ed 1143 
rehearing denied 68 S.Ct 3, 302 
U.S. 772. 82 LEd 599, rehearing 
denied. CCA, Lincoln Mills of Ala 
v Davis, 89 F 2d 1012—Secuntv 
Nat. Bank of Watertown, S D \ 
Young, CCASD, 65 F 2d 616 
84 A L R 100, certiorari denied Se¬ 
curity Nat. Bank v Young, 62 S 
Ct 502, 286 US 551, 76 LEd 1287 

Ga—Mitchell v Holden, 199 SE 
835, 58 Ga App 712. 

Idaho—Walker v Wedgwood, 130 P 
2d 856. 64 Idaho 285 
N Y —McCann v Village of Linden¬ 
hurst, 18 N.Y.S.2d 952, 174 Misc 
14. 

61 C J. p 986 note 29 

75. U S — Corpus Juris quoted lu Vi¬ 
dal v. Stahmann Farms, C.C.A.N 
M., 93 F.2d 902, 903, reversed on 
other grounds ^tahmann v. Vidal. 
59 SCt. 41, 305 U.S. 61, 83 L.Ed 
41. 

Ga.—Mitchell v. Holden, 199 S E. 835 
58 Ga.App 712. 

Payment to avoid seizure or sale as 
payment under duress see infra 8 
636 b. 

76. U.S—Mahnomen County, Minn, 
v. U. S , Minn.. G3 SCt 1254, 319 U 
S. 474. 87 L.Ed. 1527. 

Fla.—Clements v. Roberts, 10 So 2d 
425, 151 Fla. 669—North Miami v 
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merely to save the property from being returned 
delinquent. 77 So, ordinarily, payment is voluntary 
where there has been no demand for the taxes, no 
steps taken to enforce them, and no pressure exerted 
to compel their payment, 78 or where payment is 
made in advance for the purpose of obtaining a 
discount, 79 or where payment is made before resort¬ 
ing to the remedies afforded the taxpayer for resist¬ 
ing enforcement. 80 However, where the taxpayer 
made an informal application for revision of the 
tax, his failure to apply formally for a revision will 
not render his payment of the tax voluntary ; 81 and 
where by statute taxes must be paid as a condition 
precedent to a right of action and consequent 
remedy, such payment may not be considered as 
voluntary. 82 Moreover, a payment by a bank of 
illegal taxes on the shares of its stock, without con¬ 
sent of the owners, is involuntary as to them. 83 

Payment of taxes levied under a void statute is 
voluntary, and cannot be recovered back, 84 although 
it has been held that a tax collected and paid under 
a void law cannot be deemed a voluntary act on 


the part of the taxpayer. 86 Whether the payment 
of an unlawful tax was voluntary or involuntary 
in any given case depends on the facts of the par¬ 
ticular case. 86 

§ 636. -Duress or Compulsion 

a. In general 

b. Payment to avoid seizure of person or 

property 

c. Payment to avoid penalties or injury 

to rights 

a. In General 

An involuntary payment of an Illegal tax, aa where 
payment is enforced by duress or compulsion, or the 
necessity of payment la immediate and urgent, may be 
recovered back. 

Where payment of an illegal tax, or one for which 
the person is not liable, is made involuntarily, it 
may be recovered back. 87 Accordingly, where pay¬ 
ment of an illegal tax, or one for which the per¬ 
son is not liable, is enforced by duress or compul¬ 
sion, 88 or, as otherwise stated, where the necessitj 


Seaway Corp., 9 So.2d 706, 161 Fla. 
301. 

ol C.J. p 987 note 82. 

77. Cal— Younger v. Santa Cruz 
County, 9 P 103, 68 Cal 241 

Ohio—Jackson Tp v. Thoman, 37 N. 
E 623, 51 Ohio St 285 

78. U.S.— Corpus Juris quoted la 

Vidal v Stahmann Farms, C C A N. 
M., 93 F.2d 902, 903, 904, reversed 
on other grounds Stahmann v. Vi¬ 
dal, 59 SCt 41, 305 U.S 61. 83 L 
Ed. 41. 

61 C.J. p 987 note 34. 

79. Fla.—Clements v. Roberts, 10 
So.2d 425, 161 Fla 669—North Mi¬ 
ami v Seaway Corp., 9 So 2d 705, 
151 Fla 301 

Kan —Washington Tp of Nemaha 
County v Hart, 215 P.2d 180, 168 
Kan. 650 

80. Minn.—Braddock Iron Mining 
Co. v. Erskine, 192 NW 193, 155 
Minn. 70. 

81. Vt—Union Twist Drill Co. v. 
Harvey, 87 A.2d 389, 113 Vt. 493. 

Conference regarded a• application 
for revision 

Where both taxpayer and commis¬ 
sioner regarded conference as an ap¬ 
plication for revision, and notice of 
additional assessments for franchise 
tax was entitled “order of revision 
of assessments/* taxpayers failure 
to apply for another revision did not 
make payment under protest a vol¬ 
untary payment which taxpayer was 
barred from recovering.—Union 
Twist Drill Co. v. Harvey, supra 

82. Neb.—Western Publio Service 


Co. v. Wheeler County, 252 NW 
609, 126 Neb 120. 

83. NY —People ex rel First Nat 
Bank v. Schadt, 261 N.Y.S 849, 237 
AppDiv. 233. 

61 C.J. p 987 note 36. 

84. Mich.—Detroit v. Martin, 34 
Mich. 170, 22 Am R 512. 

61 C J. p 987 note 37 

85. NY.—Matter of O’Berry, 72 N 
E 109, 179 N.Y. 286 

86. Ky.—River Excursion Co. v. City 
of Louisville, 51 S.W 2d 470, 244 
Ky 811. 

Payment held voluntary 

Arlz —Gibson Abstract Co v. Cochise 
County, 100 P. 453, 12 Ariz. 158 
61 C J p 987 note 39 [a] 

Payment held involuntary 

(1) Taxes sought to be recovered 
by government from county commis¬ 
sioners were held not voluntarily 
paid by aged illiterate Indian allot¬ 
tee, who, having protested payment, 
was informed by someone in county 
treasurer’s office that lands would be 
sold unless taxes were paid.—U. S. v. 
Board of Com’rs of Pawnee County, 
D.C.Okl., 13 F.Supp. 641. 

(2) Other payments see 61 C.J p 
987 note 89 [b]. 

87. U.S.—Pacific American Fisheries 
v. Mullaney, D.C. Alaska, 108 F 
Supp. 133. 

Cal.—Southern Service Co. v. Los An¬ 
geles County, 97 P.2d 963, 15 Cal 2d 
1, appeal dismissed 60 S.Ct. 979, 310 
U.S. 610, 84 LEd. 1388, rehearing 
denied 60 S.Ct. 1086, 310 U.S. 658, 
84 L.Ed. 1421. 
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Ky—Shannon v. Hughes & Co., 109 
S W2d 1174, 270 Ky. 630. 

88.-US—City of Franklin v. Cole¬ 
man Bros Corp., CCANH, 162 F 
2d 527. certiorari denied 66 S Ct 
1026, 328 US 844. 90 LEd 161 8 
—Security Nat Bank of Water- 
town, S D., v Young, C C A S D 
55 F 2d 616. 84 A L R 100, certio¬ 
rari denied Security Nat Bank v 
Young. 62 S Ct. 602, 286 \j S 661 
76 L Ed 1287—Pacific American 
Fisheries v Mullaney, DC Alaska, 
105 F Supp. 907. 

Ala—Curry v Johnston, 6 So 2d 397, 
242 Ala 319. 

Cal —Southern Servioe Co v Los 
Angeles County, 97 P 2d 963, 15 
Cnl 2d I, appeal dismissed CO SCt 
979, 310 US. 610, 84 LEd 1388, 
rehearing denied 60 SCt 1086, 310 
US 658, 84 LEd 1421—Corpus 
Juris cited in Brandt v. Riley, 33 
P.2d 815, 846, 139 Cal App 250 

Ky—Talbot v Charlton’s Ex'r, 57 S 
W 2d 619, 247 Ky. 568. 

Tenn,—Universal Life Ins. Co. v. 
City of Memphis, 103 S W 2d 912, 
21 Tenn App 1. 

Tex—Union Cent. Life Ins. Co. v. 
Mann, 158 S W 2d 477, 138 Tex 
242—National Biscuit Co. v. State, 
135 S W 2d 687, 134 Tex 293—Aus¬ 
tin Nat. Bank of Austin v. Shep¬ 
pard, 71 S W 2d 242, 123 Tex 272- 
City of Corpus Christ! v. Crow, 
Civ.App, 204 SW.2d 678, reformed 
on other grounds 209 S.W.2d 922, 
146 Tex. 558. 

Wash —Great Northern Ry. Co. v. 
State, 93 P.2d 694, 200 Wash. 292 

61 C.J. p 987 note 40. 
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of payment is immediate and urgent,** and the tax¬ 
payer has no other adequate legal means of relief,** 
the payment is not voluntary and the amount may 
be recovered back. In order to render a payment 
compulsory such pressure must be brought to bear 
on the taxpayer as will interfere with the free 
enjoyment of his rights of person or property, and 
the compulsion must furnish the motive for the pay¬ 
ment.* 1 There is duress in this sense when the 
taxpayer has been placed under arrest, or when 
there has been a distraint or seizure of his chattels, 
for the purpose of compelling him to pay the tax. 92 

It has been held that duress may be either express 
or implied; 93 and virtual or moral duress has been 
held sufficient to prevent a payment made under its 
influence from being voluntary. 94 Moreover, the 
early common-law doctrine of duress has been ex¬ 
panded and many courts have adopted the modern 
doctrine of “business compulsion,” 95 under which 
it is established that, where by reason of the pecul¬ 
iar facts a reasonably prudent man finds that in 
order to preserve his property or protect his business 
interest it is necessary to make the payment, such 
payment may be recovered. 96 However, a payment 
is not necessarily made under the requisite compul¬ 


sion under this rule merely because it is made un¬ 
willingly.* 7 

Payment to have title clear . Payment of an il¬ 
legal tax on land to clear title for a purchaser or 
to prevent the tax from becoming a cloud on title is 
made under legal compulsion** at least where the 
collector could and would have sold the property 
for nonpayment.** On the other hand it has been 
held that payment made merely for the purpose of 
facilitating a sale of the land is not compulsory 
where no threats of levy or demand for payment 
were made. 1 The fact that there is a statutory 
prohibition against recording a deed to property 
subject to unpaid taxes is not a ground for recover¬ 
ing a payment of taxes made under protest as one 
made under duress, 2 particularly where it does not 
appear that a sale was subsequently effected or that 
any efforts were made to invoke any other remedy 
at law or in equity. 3 

Payment before tax due or enforceable . There is 
no duress or legal compulsion where the payment is 
made before the tax is delinquent or enforceable, 4 
m order merely to secure a rebate or remission of 
penalties, 6 or to escape penalties for delinquency, 6 
even though such tax is enforceable by distraint. 7 


89. Ky—City of Paducah v. Smith's 
Ex’r, 117 S W 2d 924, 273 Ky 703 

N T —Rochester Sav. Bank v. Mon¬ 
roe County, 8 N Y.S 2d 107, 169 
Misc. 626. 

61 C J. p 988 note 41. 

90. Ky.—City of Paducah v Smith’s 
Ex'r, 117 S W 2d 924, 273 Ky 703 

61 C J p 988 note 42 

91. Ill.—School of Domestic Arts 
and Science v Harding, 163 N.E 
16, 331 Ill 330 

61 C.J. p 988 note 43 

92. Ala.—National Bank of Boaz v. 
Marshall County, 157 So. 444, 229 
Ala 869. 

61 C J. p 988 note 44. 

93. Tex—Metropolitan Life Ins. Co. 
of New York v. Mann, 168 S.W.2d 
212, 140 Tex. 450—National Bis¬ 
cuit Co. v. State, 136 SW.2d 687, 
134 Tex. 298—Austin Nat. Bank of 
Austin v. Sheppard, 71 S.W.2d 242, 
123 Tex. 272. 

Meaning of “Implied duress” 

The term “Implied duress,'* as used 
in the decisions relating to the pay¬ 
ment of taxes, is not used in the 
sense that the taxpayer is forbidden 
or prevented from attacking by prop¬ 
er suit the validity of the law under 
which the tax was exacted, but is 
used to contradistinguish such pay¬ 
ment from “voluntary payment'* in 
which latter event the taxpayer is 
not entitled to recover the tax so 
paid.—National Biscuit Co. v. State, 

64 C.J.S —81 


Civ.App, 129 S W 2d 494, reversed 
on other grounds 135 S W 2d 687, 
134 Tex 293 

94. Ill —Benzoline Motor Fuel Co. v 
Bollinger, 187 NE 657, 353 Ill. 600 

95. Tex —Crow v. City of Corpus 
Christi, 209 S W 2d 922, 146 Tex 
558 

96. Tex —Crow v. City of Corpus 
Christi, supra. 

“It is not necessary, to constitute 
duress, that the taxpayer be in 
physical danger, or that he be actual¬ 
ly placed in a position where his 
property is about to be seized in 
satisfaction of the tax, or that his 
back be to the wall.*’—162 East Ohio 
Street Hotel Corp. v. Lindheimer, 
13 N.E 2d 970, 973, 868 Ill. 294. 

97. Wis —Interstate Department 
Stores v. Henry, 272 N.W. 451, 224 
Wis. 394. 

98. Fla.—North Miami v. Seaway 
Corp., 9 So 2d 705, 151 Fla. 301. 

61 C.J. p 991 note 67. 

99. NY—Adams v. Monroe County, 
46 N.Y.S. 48, 18 App.Div. 415, af¬ 
firmed 49 NE. 144, 164 N.Y. 619. 

61 C J. p 991 note 67. 

1. N.D—Russ v. Everson, 246 N.W. 

649, 63 N.D. 146. 

61 C.J. p 998 note 68. 

8. Md.—Wasena Housing Corp. v. 
Levay, 52 A.2d 903, 188 Md. 383. 

3. Md.—Wasena Housing Corp. v. 
Levay, supra. 
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4. Cal —Southern Service Co. v 
Los Angeles County, 97 P.2d 963, 
15 Cal 2d 1, appeal dismissed 60 
SCt. 979, 310 U.S. 610, 84 L.Ed 
1388, rehearing denied 60 S.Ct 
1086, 310 U.S 658, 84 L.Ed 1421. 

Conn —Morris v City of New Haven, 
63 A. 123, 124, 78 Conn. 673 
Ky —City of Paducah v Smith's 
Ex’r, 117 S W.2d 924, 273 Ky 703 
—Greene v E. H. Taylor, Jr, & 
Sons, 212 SW. 925, 928, 184 Ky 
739 

61 C.J. p 991 note 69. 

Possibility of payment of percentage 

If a taxpayer paid all taxes when 
he might have paid on a percentage 
thereof and still have avoided re¬ 
ceiverships and have had benefit of 
his objections to payment, taxpayer 
paid “voluntarily" and not under “du¬ 
ress," and could not recover taxes 
paid—162 East Ohio Street Hotel 
Corp. v. Lindheimer, 13 N.E.2d 970, 
368 Ill. 294. 

5. Ky.—City of Covington v. Lov¬ 
ell & Buffington Tobacco Co., 263 
S W. 676, 204 Ky. 40. 

61 C.J. p 991 note 70. 

6. Mont.—Hopkins y. Butte, 40 P. 
171, 16 Mont 108. 

7. Ky.—Covington v. Lovell, etc.. 
Tobacco Co., 263 S.W. 676, 204 
Ky 40—Louisville v. Becker, 129 
S.W. 311, 139 Ky. 17, 88 L.R.A.N 
S., 1046. 
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However; it has been held that payment before the 
due date may be involuntary where the tax may be 
enforced in a summary proceeding and a burden¬ 
some penalty exacted for failure to pay,* or where 
the reason for such payment was the reasonable 
belief that if not made other means of collection, 
involving costs and embarrassment, would be re¬ 
sorted to.* Moreover, it has been held that, where 
a person is notified that his taxes must be paid by 
a certain time in order to obtain a discount and save 
the cost of collection, and he pays such taxes under 
protest to obtain such discount and save such cost, 
the payment i 9 not voluntary. 10 

Payment of valid tax under duress . A valid tax 
legally due cannot be recovered on the ground that 
the payment was involuntary and under duress, 11 
even though the taxpayer was illegally arrested to 
enforce payment 12 

Payment by person not liable for tax . Where, be¬ 
cause of a special arrangement between individuals, 
a person other than the one liable for it pays the 
tax, he is not entitled to recover back his payment 
on the ground that he paid the tax under duress, 
since the duress contemplated by the rule must be 
the product of governmental action and must be 
directed at the person liable for the tax. 18 

b. Payment to Avoid Seizure of Person or 
Property 

Payment of a tax, made to prevent the eelzure and 
•ale of the taxpayer 1 * property or the arrest of his per¬ 
son, has been held to constitute payment under compul¬ 
sion so as to authorize the recovery back of the tax paid. 

It has been stated in general terms that a payment 


made to prevent the sale of real estate * for an 
illegal tax is not made under compulsion, but k 
voluntary, and cannot be recovered; 14 and this is 
undoubtedly true where the circumstances are such 
that a tax deed, if executed, would be void for de¬ 
fects appearing on the face of the record, so that 
it could not cloud the title. 16 On the other hand, 
the rule has been laid down that, when the officer, 
being armed with lawful process and having author¬ 
ity to enforce his demand, has made a distinct threat 
to seise and sell property or is searching for prop¬ 
erty on which to levy, the payment is compulsory ; 16 
and the rule has been applied in many cases where 
the officer simply demands payment of the tax un¬ 
der color of a warrant or other process which 
gives him legal power to enforce his demand b> 
compulsory proceedings against the person or prop¬ 
erty and which makes it his duty to do so, although 
he makes no threat and takes no steps to distrain 
or levy. 17 

A payment has been held not compulsory, how¬ 
ever, merely because the collector holds a warrant 
or process for collection, 18 or because of mere 
threats of litigation or apprehension of a levy of a 
distress warrant, 19 but there must be an immediate 
and urgent necessity for payment in order to release 
the person or property from detention or prevent 
immediate seizure thereof. 20 Moreover, a tax will 
not be regarded as paid under duress or compulsion 
merely because, in a single instance, property was 
advertised for sale before payment was made, 21 or 
where the officer has no warrant, or has a warrant 
which is entirely void, so that he could not carry 
out his threat, 22 although some authorities have 


8. Ky.—City of Louisville v. Louis¬ 
ville Taxicab & Transfer Co., 238 
SW.2d 121. 

9. Vt.—Union Twist Drill Co v. 
Harvey, S7 A.2d 389, 113 Vt. 493. 

10. Vt.—Stowe v. Stowe, 41 A. 1024, 
70 Vt 609. 

11. Cal.—-Benson v. City of Long 
Beach, 142 F.2d 440, 61 Cal.App.2d 
189 

Mich.—Holland Hitch Co. v. State, 
28 N.W 2d 242, 318 Mich. 474— 
Godkln v. Doyle Tp., 106 N W. 
882, 148 MidL 296. 

19. Mass.—Dunbar V. Boston, 112 
Mass 75. 

61 C.J. p 988 note 46. 

13*' U*S —Pacific American Fisheries 
v. Mullaney, D.C.Alaska. 108 F. 
Supp. 183. 

A "demand 99 for payment of a tax, 
which constituted an essential ele¬ 
ment of duress, may be made only 
on one who fcy express provision of 
statute is made liable for tax.—Pa¬ 


cific American Fisheries v. Mullaney, 
D.C Alaska, 108 FSupp 133 

14. Fla.—New Smyrna Inlet Diet 
v. Each, 188 So. 49, 103 Fla 24. 

61 C.J. p 988 note 46. 

15. Ill.—School of Domestic Arts 
and Science v. Harding, 163 N.E. 
15, 331 Ill. 330. 

61 C.J. p 988 note 47. 

16. Ala.—National Bank of Boas v. 
Marshall County, 167 So. 444, 229 
Ala. 369 

Mich —Hudson Motor Car Co. v. City 
of Detroit, 276 N.W. 770, 282 Mich. 
69, 113 A.L.R. 1472. 

Wis.—Fox Valley Canning Co. v. ] 
Village of Hortonville, 242 N.W. j 
142, 207 Wis. 502. 

61 C.J. p 988 note 48. 

17. Term.—Quick Service Tire Co. I 
v. Smith, 299 S.W. 807, 166 Tenn. 
96. 

61 CX p 989 note 49. 

Payment bn fraud or compulsion 
Payment of an asserted tax os- 
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tensibly levied according to law to a 
collector holding a warrant for Col¬ 
lection of taxes is a payment on a 
fraud or compulsion and is not vol¬ 
untary.—Klrchner v. City of Pitts¬ 
field, 44 N.E.2d 684, 812 Mass. 842. 

18. N.T.—New v. New RocheUe, 86 
N.T.S. 211. 91 Hun 216. 

R.I.—-Dunnell Mfg. Co. r. Newell, 2 
A. 766, 16 R L 233. 

19. Ga.—Williams v, Stewart, 42 8. 
E. 266, 115 Ga. 864. 

61 C.J. p 989 note 61. 

90. Ala*—-National Bank of Boas v. 
Marshall County, 167 So. 444, >229 
Ala. 869. 

61 C.J. p 989 note 62. 

31. La.—Louisiana Land A Improve- 
ment Co. v. Polio. Jury of Grant 
Parish, 101 So. 241, ISO L*. 849. 

88. Ala.—National Bank of Boa* v. 
Marshall County, 1ST So. ,444, 229 
Ala. 269. 

61 C.J. p 969 note S4. 
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hctfd that an illegal tax paid under protest is paid 
under compulsion, and may be recovered back, even 
though no warrant or other process has actually 
been issued. 28 

Where the failure to pay the tax is a misdemeanor, 
payment by a taxpayer threatened with prosecution 
by one authorized to carry out such threat is in¬ 
voluntary; 24 but such payment is voluntary where 
the threat could not be carried out either because 
the officer had no warrant or because a court order 
restraining collection of the tax was in force. 26 
Similarly, payment of the tax because of the threat 
of an officer, not authorized to issue such a warrant, 
to have the taxpayer arrested on a warrant is 
voluntary and cannot be recovered. 26 

e. Payment to Avoid Penalties or Injury to 
Eights 

Generally, payment of a tax la recoverable as made 
under duress or compulsion where It is made to avoid 
heavy or drastic penalties or the sacrifice of, or serious 
injury to, the rights of the taxpayer. 

Although it has been held that payment of a 
tax merely to avoid a pecuniary penalty or lia¬ 


bility for interest is not payment under compulsion 
.or duress, 27 it has also been held otherwise, 28 at 
least where payment is made to avoid heavy or 
drastic penalties imposed by the taxing statute, 29 
or, even though the threat of seizure and sale of 
property is not involved, to avoid the sacrifice of, 
or serious injury to, other rights of the taxpayer. 80 
It has also been held that, where a remission of pen¬ 
alties and interest is granted by statute, and the 
treasurer refuses to receive a payment unless pen¬ 
alties and interest are included, payment of such 
penalties and interest ii involuntary, and may be 
recovered back. 31 

On the other hand, it has been held that there 
is no duress or compulsion where payment is made 
because of threats that, unless made, the owner's 
right to redeem will be barred or foreclosed; 32 or 
where payment of a state tax on foreign immigrants 
is made in order to obtain a health certificate for 
the vessel in which they arrive, without which cer¬ 
tificate the vessel cannot enter port; 33 or where 
payment by a foreign insurance company of a tax 
on its premises is made in fear that the company 


23. Kan —First Nat. Bank v. Board 
of Com'rs of Sheridan County, 8 
P 2d 312, 134 Kan 781, 84 A L.R. 
292. 

61 C.J. p 990 note 55 
Payment under protest generally see 
infra « 638. 

24. Ga—Taranto v Richardson, 179 
S E 202. 60 Ga.App 851. 

25. Ga.— 1 Taranto v. Richardson, su¬ 
pra. 

26. Ga—Eihel v. Royal Indemnity 
Co, 177 S.E 350, 60 GaApp 206. 

27. U.S —Security Nat. Bank of Wa¬ 
tertown, S D., v. Young, C C.A. 
S.D., 55 F 2d 616, 84 A L.R. 100, 
certiorari denied Security Nat. 
Bank v. Young, 52 S Ct 502, 286 
U.S. 551, 76 L.Ed. 1287. 

III.—Standard Oil Co. v. Bollinger, 
180 N.E 396. 843 111 82. 

61 C.J. p p90 note 56. 

No penalties 

Taxes were held not recoverable 
as paid solely to avoid threatened 
penalties, where, under statute, tax¬ 
es would not have created any kind 
Of lien and, if not paid, county treas¬ 
urer could bring civil action to recov¬ 
er them.—C. X. T. Corp. v Spokane 
County, 57 P.2d 322, 186 Wash. 165. 

28* N.Y.—Corporate Properties v. 
City of New York, 22 N.Y.S.2d 539, 
175 Misc. 866, affirmed 23 N.Y.S.2d 
710, 262 App.Dlv. 722, appeal de¬ 
nied 29 N.Y.S.2d 145, 262 AppDlv. 
846. 

39. Cal.—Security-First Nat Bank 
Of Los jAn*eles v. Lamb, 297 P. 550. 
212 Cal. 64, 74 A.L.B* 508* 


Fla—Clements v Roberts, 10 So 2d 
425. 151 Fla 669—North Miami v. 
Seaway Corp, 9 So 2d 705. 151 Fla 
301—St Johns Electric Co v City 
of St. Augustine, 88 So 387, 81 Fla. 
588 

Ky—City of Louisville v. Louisville 
Taxicab & Transfer Co , 238 S W 2d 
121—Coleman v. Western & South¬ 
ern Life Ins. Co., 94 S.W 2d 601, 264 
Ky. 210 

N Y —Adrlco Realty Corporation v. 
City of New York, 164 NE 732, 
737, 250 NY 29. 64 A.L R. 1—Gu¬ 
bin v. City of New York. 269 NY S 
46, 150 Misc. 182, reversed on oth¬ 
er grounds 276 N.Y S. 515, 154 

Misc. 647—Subin v. City of New 
York. 229 NYS 628, 132 Misc. 426 

N.D —Ford Motor Co v. State, 258 
N.W. 596. 65 N.D. 316. 

Ohio —Markstein v City of Cincin¬ 
nati, 32 Ohio NP.NS, 241. 

Okl—State v, Ward, 118 P.2d 216, 
189 Okl. 532. 

Tex —Crow v. City of Corpus Christ!, 
209 SW.2d 922, 146 Tex. 558—Na¬ 
tional Biscuit Co v. State, 135 S.W. 
2d 687, 134 Tex. 293. 

Wash.—Union Bag & Paper Corpora¬ 
tion v. State, 295 P. 748, 160 Wash. 
538, 74 A.L.R. 1295. 

61 C.J. p 990 note 57. 

30. Ky.—Louisville Gas A Electric 
Co. v. Bosworth, 185 S.W. 125, 169 
Ky. 824—Talbot v. Charlton's Rx’r, 
57 8 .W. 2 d 519, 247 Ky. 568. 

Tenn.—Universal Life Ins. Co. v. 
City of Memphis, 108 &W.2d 912, 
21 Tenn.APP. 1. 

$1 C.J. p 990 note 58. 
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Threat to Shut off water 

Where a property owner is forced 
to pay a water tax by a threat to 
shut off the supply, it Is a payment 
under compulsion. 

Mo.—Westlake v. St. Louis, 77 Mo 
47, 46 AmR. 4 

N Y —Subin v. City of New York, 229 
NYS 628. 132 Misc. 426. 

Statute closing courts to nonpayer of 
tax 

Tex—National Biscuit Co. v. State, 
135 S W 2d 687, 134 Tex 293—Aus¬ 
tin Nat. Bank of Austin v. Shep¬ 
pard, 71 S W 2d 242, 123 Tex. 272 

Excessive fee for filing mortgage 

Where plaintiff presented a chattel 
mortgage to a county clerk for filing 
with usual statutory fee, and clerk 
refused to file mortgage unless plain¬ 
tiff paid an additional twenty-five- 
cent fee which was claimed by clerk 
to be due his ofllce under statute, and 
plaintiff paid twenty-five-cent fee un¬ 
der protest, plaintiff could maintain 
action against clerk to recover the 
twenty-five-cent fee, since, in effect, 
plaintiff was compelled to pay the ad¬ 
ditional fee under duress, in view of 
possible effect of failure or delay in 
filing mortgage—Johnson v. Greiner, 
101 P.2d 183, 44 N.M. 230. 

31. Wash —Wyckoff v. King County, 
51 P. 379. 18 Wash. 256. 

32. N.J.—Koewlng v. Town of West 
Orange, 99 A. 263, 89 N.J.Law 639 

33. Pa.—Taylor v. Philadelphia 

Board of Health. 31 Pa. 73, 72 Am 
D. 724. 
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might be sued for the tax as well as heavy penalties 
attached for nonpayment, where no means of en¬ 
forcing the tax and penalties existed. 24 Moreover, 
mere apprehension that nonpayment of the tax will 
put the taxpayer to some trouble and expense in 
the matter of legal proceedings has been held not 
to constitute duress. 15 It has been held that where 
taxes can be collected by suit only, recovery of a 
voluntary payment cannot be maintained, 86 but that 
payment under the compulsion which exists when¬ 
ever the tax is collectable by summary process of 
fine and imprisonment may be recovered. 87 

Forfeiture of corporate privileges . The payment 
by a corporation of an illegally exacted corporation 
franchise tax in order to avoid the forfeiture of 
its franchise, 88 or the payment of a tax imposed on 
foreign corporations, to avoid heavy penalties and 
forfeitures of the right to do business in the state, 39 
is made under duress and may be recovered back, 
although there is no duress as to a corporation to 
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which the statutory penalties and forefeitures are 
not applicable. 40 

Where part of the taxes is illegal, but the legal 
part will not be received without payment of the 
illegal part, a payment of the illegal part to avoid 
the penalty is made under compulsion. 41 

§ 637. — Mistake of Law or Fact 

In the absence of a statute to the oontrary, It is 
generally held that taxes voluntarily paid under a mis¬ 
take of law, with full knowledge of the facte, cannot 
be recovered back, while taxes paid under a mistake of 
fact may ordinarily be recovered back. 

Except in so far as the rule may be affected by 
statutes otherwise providing, it is a general rule that 
taxes voluntarily paid under a mistake of law, with 
full knowledge of the facts, cannot be recovered 
back; 42 but the rule does not apply to payment un¬ 
der protest. 48 On the other hand, taxes paid under 
a mistake of fact are ordinarily recoverable, 44 not 
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34 N.T —Boston Manufacturer's 
Mut. F. Ins. Co. v. Hendricks. 85 
N.Y S. 44, 41 Misc. 479 

35. Ind—Spring: Valley Coal Co. v. 
State. 164 N.E 880. 198 Ind. 620. 

36. Ky —River Excursion Co. v. 
City of Louisville. 51 SW.2d 470, 
244 Ky. 811—Ziedman & Pollie v. 
City of Ashland, 60 S.W.2d 567. 244 
Ky. 279. 

37. Ky —River Excursion Co. v. 
City of Louisville, 61 S.W 2d 470, 
244 Ky. 811—Ziedman & Pollie v. 
City of Ashland, 50 SW2d 567, 
244 Ky. 279. 

38. U.S —Stratton v. St. Louis 
Southwestern Ry Co, Ill., 52 S Ct 
222, 284 US. 530, 76 L Ed. 465. 

39. Mo—State ex rel S. S Kresge 
Co. v. Howard, 208 S.W.2d 247, 367 
Mo. 302. 

N.D.—Ford Motor Co. v. State. 258 
N.W. 596, 65 N.D. 816. 

Tex.—Union Cent. Life Ins. Co. v. 
Mann, 158 S.W.2d 477, 138 Tex. 
242-—National Biscuit Co. v. State, 
185 S.W.2d 687, 134 Tex. 293—Aus¬ 
tin Nat. Bank of Austin v. Shep¬ 
pard, 71 S.W.2d 242, 128 Tex. 272. 
61 C.J. p 990 note 59. 

40. U.S.—Gaar v. Shannon, Tex., 82 
S.Ct. 236, 223 U.S. 468, 56 L.Ed. 
610. 

41 . Fla.—New Smyrna Inlet Diet, 
v. Each, 138 So. 49, 103 Fla 24. 

61 C.J. p 990 note 66. 

4ft. U.S. —Security Nat. Bank of Wa¬ 
tertown, & D., v. Young, C.C.A.S. 
D., 55 F.2d 616. 84 A.L.R. 100, 
certiorari denied Security Nat 
Bank v. Young, 62 S.Ct 502, 286 
U.S. 651, 76 L.Ed. 1287—Petittoone 
v. Cook County, D.C.Minn», 31 F. 


Supp 881, affirmed, CC.A., 120 F. 
2d 850 

Ariz—Tucson Title Ins. Co. ▼. State 
Tax Commission of Arizona, 127 
P.2d 341, 59 Ariz 334—Maricopa 
County v. Arizona Citrus Land Co, 
100 P.2d 587, 65 Ariz. 234—O’Mal¬ 
ley v Sims, 75 P.2d 50, 51 Ariz 
155, 115 UR. 634 
Fla—North Miami v. Seaway Corp., 
9 So.2d 705, 151 Fla 301. 

Ga—Mitchell v. Holden, 199 S E 
835, 58 GaApp 712. 

Mont.— Corp ns Juris oited la North 
Butte Min. Co v Silver Bow Coun¬ 
ty, 169 P.2d 339, 340, 118 Mont. 
618— Corpus Juris cited in Calkins 
v. Smith, 78 P 2d 74, 76, 106 Mont 
453. 

N.Y—Goldberg v. City of New York, 
20 N.Y S.2d 801, 260 App.Div. 61, 
appeal denied 23 N.Y.S.2d 204, 260 
App.Div. 849, affirmed 34 N.E.2d 
386, 285 N.Y. 705—Wendel Founda¬ 
tion v. Mored&ll Realty Corp., 29 
N.Y.S.2d 451, 176 Misc. 1006—Cor¬ 
porate Properties v. City of New 
York, 22 N.Y.S.2d 539, 175 Misc. 
306, affirmed 28 N.Y.S.2d 710, 262 
App.Div. 722, appeal denied 29 N. 
Y.S.2d 145, 262 App.Div. 846. 

Ohio.—In re Wampler's Estate, App., 
103 N.E.2d 303. 

Pa.—Longacre Park Heating Co. v. 
Delaware County, Com.Pl., 83 Del. 
Co. 535, affirmed 50 A.2d 706, 160 
PaSuper. 252. 

61 C.J. p 991 note 74. 

Faymsats held not reoovsrablo 

Where mining company furnished 
statement to county of its gross 
yield, erroneously Including the bo¬ 
nus or subsidy received from the gov¬ 
ernment because of mistake of law, 
and paid taxes based on that state¬ 
ment without protest, mining com¬ 
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pany was not entitled to recover the 
taxes under statute providing for re¬ 
covery of taxes erroneously or ille¬ 
gally collected—North Butte Min 
Co v Silver Bow County, 169 P 2d 
339, 118 Mont 618 
No knowledge of disputed facts 
A taxpayer cannot be charged with 
knowledge of disputed facts which 
must ultimately be decided by court, 
so as to bar his recovery of amount 
of illegal tax as paid under mistake 
of law—Effell Realty Corp. v. City 
of New York, 299 N.Y.S. 873, 165 
Misc. 176, affirmed 11 NY.S.2d 250. 
256 AppDiv. 972, affirmed 24 N E 2d 
978, 282 NY. 541. 

43. N.Y —Wolek v. City of New 
York, 225 N.Y S 669, 131 Mist- 
87. 

Payment under protest generally see 
infra 8 639. 

44. Colo —Corpus Juris quoted la 

E. A Stephens & Co. v. Board of 
Equalization of City and County 
of Denver, 92 P.2d 782, 733, 104 
Colo. 556 

Conn.—Savings Bank of Rockville v. 

Wilcox, 167 A. 713, 117 Conn. 196 
Fla— Corpus Juris oited iu Clements 
v. Roberts, 10 So.2d 425, 427, 151 
Fla. 669—Corpus Juris oited la 
North Miami v. Seaway Corp., 9 So. 
2d 705, 707, 161 Fla 80L 
61 C.J. p 991 note 77. 

Vo mistake hold to osist 
A bridge company was not entitled 
to recover taxes paid without pro¬ 
test on ground that they bad been 
paid under a mutual mistake of fact, 
where court found that there had 
been no mistake of fact.—Atchison 
& Eastern Bridge Co. v. Board of 
Com’rs of Atchison County, 91 F.2d 
34, 150 KatL 24. 
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being a voluntary payment, 45 at least if such mistake 
of fact was made by the revenue officers in the 
form of a statement to the taxpayer or in taking 
some official action on the correctness of which the 
latter has a right to rely, 46 although there is some 
authority holding that a mistake by the taxing au¬ 
thorities does not warrant recovery of the tax 
paid. 47 However, the recovery of taxes paid by 
mistake must of necessity be confined to extreme and 
exceptional cases; 48 and recovery will not be al¬ 
lowed where the mistake is made by the taxpayer 
himself, and is the result of his neglect of some legal 
duty, or where the facts which would have shown 


the mistake were within his own possession or within 
his reach, 49 although it has also been held that the 
taxpayer may recover payments made where there 
has been mutual mistake of facts or where he alone 
was mistaken, even though he may have been negli¬ 
gent in investigation or ascertainment 50 

In some jurisdictions recovery of tax payments 
is authorized where the payment was made under a 
mistake of law; 61 and under a statute authorizing 
a refund where taxes paid are found to be erron¬ 
eous or illegal it has been held that recovery could 
be had, even though the mistake was the fault of 
the taxpayer, 62 and whether the mistake is one of 


Payment held made under mistake 
of fact 

(1) Payment of an assessment reg¬ 
ular on Its face but voidable because 
of a fact outside the record is a 
payment under a mistake of fact.— 
One Fifty-Seven Prince St Corp. v. 
Michel ini, 62 N.Y.S.2d 148, affirmed 
66 N.TS.2d 406, 271 AppJDiv. 777. 

(2) Where lease required tenant to 
pay amount of tax on landlord’s in¬ 
come from leased property, payments 
made by tenant under mistaken be¬ 
lief that income taxes had actually 
been paid for periods subsequent to 
landlord’s death and without knowl¬ 
edge that legatees were charitable 
corporations exempt from such taxes 
were recoverable as having been 
made under mistake of fact, rather 
than under mistake of law.—Wendel 
Foundation v. Moredall Realty Corp, 
29 N Y.S.2d 461. 176 Mlsc 1006. 

46. U.S.—Pettibone v. Cook County, 
D.C.Minn., 81 F.Supp. 881, affirmed, 
C.C.A, 120 F.2d 860. 

Fla.—North Miami v. Seaway Corp., 
9 So.2d 706, 151 Fla. 301 
Ohio.—In re Wampler’s Estate, App, 
103 N.E 2d 303. 

S.D.—Corpus Juris cited la McArdle 
v. Robertson, 19 N.W.2d 676, 677, 
70 S.D. 646. 

46. Colo —Corpus Juris quoted la E. 
A. Stephens & Co v. Board of 
Equalisation of City and County of 
Denver, 92 P.2d 782, 733, 104 Colo. 
666 . 

Conn.— Corpus Juris cited !a Bridge¬ 
port Screw Co. v. City of Bridge¬ 
port, 7 A.2d 649, 650, 125 Conn. 
698—Corpus Juris oited la Pitt v. 
City of Stamford, 167 A. 919, 921, 
117 Conn. 888. 

S.D.—McArdle v. Robertson, 19 N.W. 

2d 676, 70 S.D. 645. 

61 C.J. p 992 note 78. 

Validity of payment made in reliance 
on official statement see supra I 
619. 

Vaymeats held recoverable 

(1) Where assessment of real 
property was void because assessed 
to one not owner, tax moneys col¬ 
lected thereunder may be recovered 


back if paid without knowledge of 
error—Miller v. City of Oneida, 275 
N.Y.S. 167, 153 Misc 438 

(2) Where county treasurer ac¬ 
cepted tax purchaser’s check and is¬ 
sued tax receipt without payment 
of penalty and interest on erroneous 
assumption that purchaser was own- j 
er of property and was entitled to an 
abatement of penalty and interest, 
whereas the purchaser was seeking 
an assignment of certificates of tax 
sale, purchaser had right to recover 
payment—McArdle v. Robertson, 19 
N.W.2d 576, 70 S D. 545 

47. Md.—Wasena Housing Corp. v 
Levay, 52 A.2d 903, 905, 188 Md 
383. 

“At common law recovery of mon¬ 
ey paid under a mistake of fact is 
limited to money paid or received un¬ 
der a mistake on the plaintiff’s part, 
or a mutual mistake, it does not 
include money demanded and receiv¬ 
ed by the defendant under an errone¬ 
ous contention, without any mis¬ 
take on the plaintiff’s part.”—Wa¬ 
sena Housing Corp v. Levay, supra 

48. Conn.—Bridgeport Screw Co v. 
City of Bridgeport. 7 A.2d 649, 125 
Conn 693. 

Fubllo policy requires limitation 
on the right to recover taxes vol¬ 
untarily paid under a mistaken as¬ 
sessment, particularly where error 
relates to facts which are within 
actual or imputed knowledge of prop¬ 
erty owner.—Bridgeport Screw Co. 
v. City of Brideport, supra—Pitt v. 
City of Stamford, 167 A. 919, 117 
Conn. 388. 

49. Aris.—Maricopa County v. Ari¬ 
zona Citrus Land Co., 100 P.2d 587, 
55 Aris. 234. 

Colo.— Corpus Juris quoted iu E. A. 

Stephens & Co. v. Board of Equal¬ 
isation of City and County of Den¬ 
ver, 92 P.2d 732, 733, 104 Colo. 
556. 

Conn .—Bridgeport Screw Co. v. City 
of Bridgeport, 7 A.2d 649, 125 Conn. 
593—Pitt v. City of Stamford, 167 
A. 919, 117 Conn. 388. 

61 C.J. P 992 note 79. 
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Statute authorising recovery of vol¬ 
untary payment 

Notwithstanding a statute provid¬ 
ing that, where any person shall pay 
a tax thereafter found to be “errone¬ 
ous or illegal, whether the same be 
owing to erroneous assessment, to 
improper or irregular levying of the 
tax, or clerical or other errors or ir¬ 
regularities,” such tax shall be re¬ 
funded, where taxpayer voluntarily 
paid personal property taxes in ex¬ 
cessive amount because of error in 
tax schedule voluntarily made by 
taxpayer, due to taxpayer's own neg¬ 
ligence and not to any action of the 
taxing agencies, and facts showing 
error were in taxpayer’s sole posses¬ 
sion, taxpayer was not entitled under 
statute to recover excessive taxes 
paid—E A. Stephens & Co. v. Board 
of Equalization of City and County 
of Denver, 92 P.2d 732, 104 Colo 
556. 

Payments held not recoverable 

U.S —Pettibone v. Cook County, C.C. 

A.Minn., 120 F.2d 850. 

Conn.—Pitt v City of Stamford, 167 
A. 919, 117 Conn. 388—Savings 

Bank of Rockville v. Wilcox, 167 A 
713, 117 Conn. 196. 

La.—Crescent City Building St Home¬ 
stead Ass’n v. City of New Or¬ 
leans, 141 So. 412, 19 La.App. 813. 

50 . NY—In re Wing. 295 N.Y.S. 
336, 162 Misc. 551. 

51. N.Y.—One Fifty-Seven Prince 
St. Corp. v. Michelinl, 62 N.Y.S.2d 
148, affirmed 66 NYS.2d 406, 271 
AppDiv. 777. 

61 C.J. P 991 note 75. 

88 . Colo —Board of Com’rs of Mor¬ 
gan County v. Doherty, 168 P 2d 
556, 114 Colo. 594, 165 A.L.R. 868 
No estoppel 

Personal representatives of tax¬ 
payer who by mistake paid taxes 
erroneously assessed by county 
through mistake on realty not own¬ 
ed by taxpayer, were not precluded 
from reoovering taxes from board 
of county commissioners because 
taxpayer's agent approved tax sched¬ 
ule submitted by county assessor, 
which included lands in question. 
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fact or law. 63 In the absence of statute it has 
been broadly stated that, where a taxpayer acts 
under a mistake as to his rights and duties, and is 
free from any moral or legal obligation to pay the 
taxes assessed against him, he may recover the 
money paid, whether paid under mistake of law 
or fact; 64 and it has been held that a mistake by 
the cashier of a national bank in listing the capital 
stock for assessment against the bank will not estop 
the bank from recovering the taxes paid under pro¬ 
test on such void assessment. 66 

§ 638. Payment under Protest 

a. In general 

b. Statutory provisions 

c. Requisites and sufficiency of protest 

a. In General 

Opinions differ as to whether, independently of stat¬ 
ute, the payment under protest of an illegal or erroneous 
tax will entitle a taxpayer to recover back such payment 
in the absence of duress or compulsion. 


34 C,J.S, 

Independently of, or without reference to, stat¬ 
utes providing for recovery black of illegal taxes 
paid under protest, discussed infra subdivision b 
of this section, there are cases which hold in gen¬ 
eral terms that taxes p^id tinder protest may be 
recovered back on showing that they were illegal 
or erroneous, 66 even though, at the time of pay¬ 
ment, no coercive measures had been taken for col¬ 
lection of the tax, 6T and further holding, at least 
as to a tax imposed under some semblance of au¬ 
thority, that the taxpayer’s remedy is to pay the tax 
under protest and then to test its validity by suing 
for the recovery of the afnount paid. 66 Indeed, in 
some such cases there is language implying that the 
protest itself, regardless of any legal compulsion or 
duress, renders the payment involuntary. 69 More¬ 
over, in consonance with this view it has been held 
that taxes voluntarily paid cannot be recovered 
where there was no protest made at the time of 
payment. 60 On the other hand, the general rule, 
as laid down in other cases, some of them from the 


sine* submission of property not tax¬ 
able confers no authority on taxing: 
officers to assess or levy a tax there¬ 
on, and, being: without authority to 
do so, taxpayer cannot be estopped 
by such listing from asserting want 
of authority or illegality of taxes 
levied and collected thereon —Board 
of Com'rs of Morgan County v Doh¬ 
erty, supra 

53. Md.—Mayor and City Council of 
Baltimore v. Home Credit Co., 166 
A. 604, 165 Md 67, reargument de¬ 
nied 167 A 552, 165 Md 57 

54. Conn.—Bridgeport Hvdraulic Co. 
v. Bridgeport, 130 A 164, 103 Conn 
249. 

61 C.J. p 992 note 80 

55. U.S—Wilmington v. Ricaud, N. 
C., 00 P. 214, 32 CCA 580 

Idaho.—Weiser Nat Bank v Jeffreys, 
95 P. 23, 14 Idaho 659. 

56. Mich —Michigan Trust Co v. 
City of Grand Rapids, 247 N.W 
744, 262 Mich. 647, 89 A.L.R. 840. 

Minn.—-Warren v. Mahnomen County, 
257 NW. 77, 192 Minn. 464 
NY.—Title Guarantee & Trust Co 
v. City of New Yo*k, 38 N Y.S 2d 
715, 265 App.Dlv. 304, affirmed 50 
N.E 2d 301. 290 NY. 910—Roches¬ 
ter Savings Bank v. Monroe Coun¬ 
ty, 8 N.Y S 2d 107, 169 Misc. 526— 
Gramatan Nat Bank & Trust Co 
of Bronxville v. Westchester Coun¬ 
ty, 262 N.Y.S 3, 145 Misc. 745. 
Tenn.—Universal Life Ins. Coi * v. 
City of Memphis, m S.W.2d 9i2, 
2f Terin.App. 1. 

Utah.—Commercial Bank of Utah v. 

State, 244 P 2d 364. 

W&kh.—Corwin Inr.' Co. v. White, 0 
P.2d 007, 100 Wash. }05. 


, Wis.—Ashland County Bank v. Vil¬ 
lage of Butternut, 241 N.W. 638, 
208 Wis 90. 82 A L R. 865. 

61 C.J. p 992 note 83. 

57. RI.—Albro v. Kettelle, 107 A 
198, 42 RI. 270. 

61 C.J. p 992 note 84 

Object of payment under protest 
is to take from payment its voluntary 
character and thus conserve to per¬ 
son paying the right to recover back 
the money—Jaynes v. Heron. 130 
P 2d 29, 46 NM. 431, 142 A.L.R. 1191. 

58. Arlz—Smotkln v Peterson, 236 

P 2d 743. 73 Ariz. 1—Santa Fe 

Trail Transp. Co v. Bowles, 156 
P 2d 722, 62 Ariz 177—Nelssen v 
Electrical Dist No 4 of Pinal 
County, 133 P.2d 1013. 60 Ariz 175 

Cal—Wall v. M & R Sheep Co, 205 
P 2d 14, 33 Cal 2d 768. 

Miss.—Mississippi Cent R Co v 
City of Hattiesburg, 141 So 897, 
163 Miss 311. 

Okl —Grubb v Johnson Oil Refining 
Co, 179 P.2d 688, 198 Okl. 483 
Wash—American Smelting & Refin¬ 
ing Co. v. Whatcom County, 124 P. 
2d 963, 13 Wash.2d 295. 

Effect of remedy by petition In abate¬ 
ment 

The common-law action to recover 
back taxes involuntarily paid under 
protest still< exists, notwithstanding 
existing remedy by petition for 
abatement when there was no ju¬ 
risdiction to assess the taxes sought 
to be recovered.—City of Franklin v 
Coleman Bros. Corp., &C.A.N.H., 152 
F.2d 527, certiorari denied 66 S.Ct 
1026. 828 U.S. *44, 90 L.Ed* 1618. 
Tax on shares of bank stoUk 
tJndek statute providing for as¬ 
sessment of shares of ktock in bank, 
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if shareholder-taxpayer, acting ei¬ 
ther directly or through his agent, 
the bank, is dissatisfied with valua¬ 
tion fixed on his shares, he may pay 
the tax under protest and in an ac¬ 
tion to recover tax illegally collected, 
obtain determination of true value 
of the shares, and the fact that stat¬ 
utes providing for assessment of 
shares of stock in bank make it the 
duty of assessor to collect the tax 
immediately from bank when be 
makes assessment, where sharehold¬ 
er has not sufficient real estate with¬ 
in county to pay the tax, does not 
deprive the shareholder of an oppor¬ 
tunity for equalization of the tax im¬ 
posed on shareholders, since the 
bank is the agent of the shareholder 
both for purpose of payment of tax 
and for purpose of making protest if 
it so desires or is so ins’tatfvted by 
the shareholders—Brophy* v. Powell, 
121 P 2d 647, 58 Ariz 649. 

59. N.Y.—Title buarhntee & Trust 
Co. v. City of New York. 38 N.Y 
8 2d 715. 265 App-Div. 304, affirmed 
50 NE2d 801, 290 NY. 910—Roch¬ 
ester 'Savings Bank v. Monroe 
County, 8 tf.YS.2d 107. 109 Misc 
526. 

61 C.J. P 993 notes 83, 84. 

6a Ariz.—Maricopa County v. Ari¬ 
zona Citrus Land Co., 1Q0 P.2d 587, 
55 Ariz. 234 

Idaho.—Walker v. Wedgwood* 130 P. 

2d 850. 04 Idaho 285, 

Ill.—People ex rel. City of Highland 
Park v. McKlbbln, 44 N.E.2d 449, 
880 Ill. 447, certiorari denied Peo¬ 
ple of State of Illinois ex r01. City 
of Highland Pjtrk v. McKlbbln, 03 
S.Ct. 862, 210 V.8. 778,’ 87 f. 
1147, 
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same jurisdictions in which such general statement is 
made, is that, in the absence of a statute providing 
for protest, a protest made at the time of payment 
will not save the payment from 'being 1 voluntary, 
in the sense which forbids its recovery back, if it 
was not made under compulsion or duress. 81 How¬ 
ever, it has been held that, in case of doubt as to 
whether payment was voluntary, the protest, 62 or 
absence of protest, 63 may be taken into consideration 
in determining the question. 

In the absence of a statute to the contrary, a tax 
paid involuntarily or under compulsion or duress 
may be recovered back, even though no protest was 
made at the time of payment; 64 and no protest is 
necessary to warrant recovery where such protest 
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would be useless, w or where the taxing officer 
illegally exacts payment of taxes, with notice of 
facts rendering them illegal. 86 If payment is made 
under implied duress as well as under protest, the 
right of recovery is unquestionable 67 

b. Statutory Provisions 

Under tome statutes Illegal taxes may be recovered 
back in an action at law when their payment was ac¬ 
companied by a protest against their validity and col¬ 
lection. 

By force of statute in some of the states, illegal 
taxes may be recovered back in an action at law 
when their payment was accompanied by a formal 
protest against the validity of the taxes and against 
being compelled to pay them. 68 Such statutes are 
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Mich—General Discount Corp* v 
City of Detroit, 11 N.W.2d 203, 300 
Mich. 468. 

V T —Gusy Realty Co v City of 
New York, 26 NTS2d 417, 176 
Misc 1070. affirmed 30 N.Y.S 2d 
846. 262 App Dlv 1008 

Pa.—Hotel Casey Co v. Ross, 23 
A.2d 737, 343 Pa. 673—Phipps v 
Kirk, 6 A.2d 143, 333 Pa. 478 

Wash —Peterson v. Jefferson Coun¬ 
ty. 9 P.2d 73, 167 Wash. 269. 

61. U.S.—City of Franklin v Cole¬ 

man Bros. Corp., C.C.A N.H., 152 F 
2d 527, certiorari denied 66 S Ct. 
1026, 328 U S 844, 90 L.Ed. 1618- 
Security Nat Bank of Watertown, 
S. D, v. Young. CCAS.D, 55 F 2d 
616, 84 AL.R 100. certiorari de¬ 
nied Security Nat Bank v. Young, 
62 S.Ct 602, 286 U S 551, 76 L Ed 
1287—Aero-Mayflower Transit Co. 
v. Grosjean, D.C.La, 8 FSupp. 627, 
appeal dismissed Aero-Mayflower 
Transit Co. v. Conway, 63 S.Ct. 4, 
287 U S. 671, 77 L Ed 579. 

Arts—Maricopa County v. Bloomer, 
78 P.2d 993, 62 Ariz 28. 

Cal.—Southern Service Co. v. Los 
Angeles County, 97 P 2d 963, 16 
Cal.2d 1, appeal dismissed 60 S. 
Ct. 979, 31* US. 610, 84 L Ed. 1888, 
rehearing denied 60 SCt. 1086, 310 
U.S. 668. 84 L.Ed. 1421 

D.C.—District of Columbia v. McFall, 
188 F.2d 991, 88 U.S App D.C. 217. 

Fla.— Corpus Juris cited in Clements 
v. Roberts. 10 So.2d 426, 427, 161 
Fla. 669— Corpus Juris oited In 
North Miami v. Seaway Corp, 9 
So.2d 706, 707. 161 Fla. 301. 

Ill.—Standard Oil Co. v. Bollinger, 
180 N E. 896, 348 Ill. 82. 

Ky.—Talbott v. United Supply Co., 91 
S.W.2d 1002, 263 Ky 95. 

Md.—Wasena Housing Corp v. Le- 
vay, 62 A.2d 903. 188 Md. 383. 

Mo.—-Corpus Juris oited in State ex 
rel. Keitel v. Harris, Mo., 186 S W. 
34 31. 84, 868 Mo. 1048. 

N.M.—Jaynes v. Heron. 180 P.2d 29, 
3^,32. 46 NM. 431, 142 A.L.R. 1191. 
quoting entire seotioa in Corpus 


Juris—Johnson v. Greiner, 101 P 
2d 183, 44 NM 230. 

ND—Russ v. Everson, 246 NW 649, 
63 ND 146 

Tex—Crow v City of Corpus Christi, 
209 S W 2d 922, 146 Tex 658—Na¬ 
tional Biscuit Co v State, 135 
S W 2d 687, 134 Tex. 293—Austin 
Nat Bank of Austin v Sheppard, 
71 SW2d 242, 123 Tex 272 
Va.—City of Charlottesville v. Marks 
Shows, 18 S E 2d 890, 179 Va. 321. 

61 C.J p 992 note 88 

68. N J —Koewing v West Orange, 
99 A 203. 89 N J Law 539 
NM—Javnes v. Heron, 130 P 2d 29, 
46 NM 431, 142 ALR 1191— 

Johnson v (Greiner, 101 P.2d 183, 
44 N M 230 

Wash —Great Northern Ry Co v 
State, 93 P.2d 694, 200 Wash 392 

63. U.S—Moses v. Read, C.C.A.N.J., 
63 F.2d 16 

N.Y.—Goldberg v. City of New York, 
20 N.Y.S.2d 801, 260 App.Dlv. 61. 
appeal denied 23 N.Y.S.2d 204, 260 
App.Dlv. 849, affirmed 34 N E 2d 
386, 285 NY. 705 
Little or no weight 

Failure to protest payment of tax 
unlawfully collected has little or no 
weight on question whether tax was 
paid involuntarily and so recoverable 
back by taxpayer at common law.— 
State ex rel S S. Kresge Co. v. How¬ 
ard, 208 S.W.2d 247, 357 Mo. 302. 

64L Cal.—Southern Service Co. v. 
Los Angeles County, 97 P.2d 963, 
15 Cal.2d 1, appeal dismissed 60 
SCt. 979, 310 U.S. 610, 84 L Ed 
1388, rehearing denied 60 SCt 
1086, 310 US. 658, 84 L Ed. 1421— 
Brandt v Riley, 33 P.2d 845, 139 
Cal.App. 250. 

N.M —Jaynes v. Heron, 130 P.2d 29, 
46 N.M. 431, 142 A.L.R. 1191—John¬ 
son v. Greiner, 101 P.2d 183, 44 
NM. 230. 

Wash.—Great Northern Ry. Co. v 
State, 93 P.2d 694, 200 Wash. 392 
—Union Bag & Paper Corporation 
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V State, 295 P 748, 160 Wash 638, 
74 A.LR 1295. 

61 C J p 993 note 90. 

Protest held not statutory prerequi¬ 
site 

Statute providing for the recoverv 
of a tax was held not to require that 
the taxes sought to be recovered 
shall have been paid under protest.— 
Stone v. W. G Nelson Exploration 
Co, 51 So 2d 279. 211 Miss 199. 

Facts held not such “duress” 

Fact that tax was required to be 
paid or security given for its pay¬ 
ment as a prerequisite to Us recov¬ 
ery was not such ••duress” as to obvi¬ 
ate necessity of payment under pro¬ 
test to authorize recovery.—Walker 
v Wedgwood. 130 P 2d 856, 64 Idaho 
285 

65. Cal—Whyte v State. 294 P. 417, 
110 Cal App 314. 

Mich— Corpus Juris oited ia Ottawa 
Lumber Co v Matthews, 288 NW 
552. 555, 291 Mich 83 
N Y —Rochester Sav Bank v Monroe 
County, 8 N.Y.S 2d 107, 169 Misc 
526 

66. Cal.—Whyte v. State, 294 P. 417, 
110 Cal App 314 

67. U S —International Paper Co v. 
Burrill. D C Mass , 260 F 664, 

Cal —Garibaldi v Daly City, 143 P. 
2d 397, 61 Cal App 2d 514. 

68. Cal —F i r s t Congregational 

Church of Glendale v. Los Angeles 
County, 71 P.2d 1106, 9 Cal.2d 691- 
Strong v Mack, 149 P 2d 401, 64 
Cal.App 2d 739— Corpus Juris quot¬ 
ed la Brandt v Riley, 88 P 2d 845, 
846, 847, 139 Cal.App. 250. 

Mich—National Bank of Detroit v 
City of Detroit. 262 N.W. 422, 272 
Mich 610. 

Neb.—Loup River Public Power Dist 
v. Platte County, 14 NW.2d 210, 
144 Neb 600. 

N.M—Jaynes v. Heron, 130 P.2d 29, 
46 NM 431. 142 ALR 1191. 

N C —Hardware Mut* Fire Ins, Co. v 
Stinson, 185 SE 449. 210 NC 69 
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valid, 69 and are distinct from, and in derogation of, 
the common-law rule as to voluntary payments, 70 
their effect being to make payment of an illegal tax 
under protest involuntary, irrespective of any ques¬ 
tion of compulsion or duress within the rules of the 
common law, 71 and also to impress with a trust the 
unlawfully collected taxes so paid under protest. 72 
While the taxpayer must bring himself within, and 
substantially comply with, the terms of the stat¬ 


ute, 78 it is generally held that the statute should 
be liberally construed if necessary to reach and 
decide the merits, 74 although it has also been held 
that such statutes, being in abrogation of sover¬ 
eignty, must be strictly complied with and con¬ 
strued. 76 Even under such statutes, it has been 
held that, when taxes are actually paid under duress, 
a protest is unnecessary to warrant recovery. 76 


ND—Home Owner** Loan Corp v. 

Wright, 299 N.W. 860, 71 N.D 285. 
Ohio —Swetland Co. v. Evatt, 87 NB 
2d 601, 139 Ohio St 6 
Okl—Taber v. Stanolind Crude Oil 
Purchasing 1 Co, 57 P.2d 251, 176 
Okl. 640—Taber v. Carter Oil Co., 
57 P.2d 248, 176 Okl. 638. 

SD—Ardle v. Robertson, 19 N.W.2d 
1/76. 70 S I>. 545 

Tenn—American Can Co. v. McCan- 
less, 193 S.W.2d 86, 183 Tenn 491 
—Southern Coal Co. v. McCanless, 
192 S.W.2d 1003, 183 Tenn 457. 
Utah.—Shea v. State Tax Commis¬ 
sion, 120 P.2d 274, 101 Utah 209. 
Wash—Dexter Horton Bldg Co. v. 
King County, 116 P 2d 507, 10 

Wash. 2d 186—Weyerhaeuser Tim¬ 
ber Co. v. School Dist No. 118 of 
Pacific County, 110 P 2d 872, 7 
Wash 2d 683. 

61 C.J p 993 note 94. 

Protest as condition precedent to 
maintenance of action to recover 
back taxes paid see infra 6 639 b. 
Statutes construed and applied 
Wash—Weyerhaeuser Timber Co. v. 
School Dist. No. 118 of Pacific 
County, supra 
61 C.J. p 993 note 94 [a] 

Tax officer's duty to aooept payment 
State treasurer receiving taxes 
paid under statute of disputed valid¬ 
ity was under duty to accept pay¬ 
ment under protest—Kittredge v. 
Boyd. 20 P.2d 811, 137 Kan 241, 93 
A.L.R. 583, denying rehearing 18 P. 
2d 563, 136 Kan. 691, 93 A L R. 574. 

Commissioner's duty to issue voucher 
Under statute providing for re¬ 
payment to taxpayer of taxes paid 
under protest when taxpayer has 
recovered judgment against tax com¬ 
missioner, or if it shall become obvi¬ 
ous to tax commissioner that tax¬ 
payer would obtain judgment against 
him If legal proceedings were pros¬ 
ecuted by taxpayer, and it shall be 
duty of tax commissioner, if approv¬ 
ed by attorney general and treasurer, 
to issue a voucher for amount of 
such tax in favor of taxpayer, it be¬ 
comes duty of attorney general and 
treasurer to approve issuance of a 
voucher to protesting taxpayer if re¬ 
quirements of statute have been 
fully met.—Mullaney v. Hess, C.A. 
Alaska, 199 F.2d 417. 

Cu Colorado 

(1) Under a statute providing for 


recovery of taxes paid and thereafter 
found to be erroneous or illegal, the 
owner could recover taxes paid under 
protest.—Boyer Bros. v. Board of 
Com’rs of Routt County, 288 P. 408, 
87 Colo. 275—61 C.J. p 993 note 94 
[c]. 

(2) Recovery of payments volun¬ 
tarily made see supra | 635. 

Za Utah 

(1) Statute requiring payment of 
taxes under protest as a condition 
to recovery is applicable if the va¬ 
lidity of the taxing Btatute is yet to 
be determined, a refund by the coun¬ 
ty commissioners being permitted if 
the taxing statute is assumed to be 
invalid.—Wilson v. Weber County, 
111 P 2d 147, 100 Utah 141. 

(2) Refunding of taxes paid see 
supra 99 631-633. 

69. Cal — Corpus Juris quoted in 

Brandt v. Riley, 33 P 2d 845, 846, 
847, 139 Cal.App 250 
Ky—Shannon v. Hughes & Co, 109 
S.W 2d 1174, 270 Ky 530—Talbot 
v. Charlton's Ex’r, ‘57 S.W.2d 519, 
247 Ky 568 

Wash—Roon v. King County, 166 P. 

2d 165. 24 Wash 2d 519. 

61 C.J p 994 note 95. 

Bight narrowly circumscribed 

The right to recover taxes paid un¬ 
der protest is one which state may 
circumscribe narrowly without con¬ 
travening constitution.—In re Bush 
Terminal Co., CCA N.Y., 93 F 2d 661 

70. U.S —Security Nat. Bank of Wa¬ 
tertown, S. D, v Young, C.C.A.S 
D, 55 F.2d 616, 84 A.L R. 100, cer¬ 
tiorari denied Security Nat. Bank 
v. Young, 52 S.Ct. 502, 286 U S. 551, 
76 L.Ed. 1287. 

Cal.— Corpus Juris quoted in Brandt 
v. Riley, 33 P.2d 845. 846, 847, 139 
Cal.App. 250. 

Mich.—General Discount Corp. v. 
City of Detroit, 11 N.W.2d 203, 
806 Mich. 458. 

N M. — Corpus Juris cited la Jaynes 
v. Heron, 130 P.2d 29, 32, 46 N.M. 
431, 142 A.L.R. 1191. 

61 C.J. p 994 note 96. 

71. Cal.—F1 r s t Congregational 

Church of Glendale v. Los Angeles 
County, 71 P.2d 1106, 9 Cal.2d 591 
—Corpus Juris quoted la Brandt 
v. Riley, 88 P.2d 845, 846, 847, 139 
Cal.App. 250. 

Mich.—General Discount Corp. v. 
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I City of Detroit 11 N.W.2d 203, 206 
Mich 458. 

NM.—Jaynes v. Heron, 180 P.2d 29, 
46 N.M. 481. 142 A.L.R. 1191. 

61 C.J. p 994 note 97. 

72. Wash—Dexter Horton Bldg. Co. 
v. King County, 116 P.2d 507, 10 
Wash. 2d 186. 

73. Cal —Corpus Juris quoted la 

Brandt v. Riley, 33 P.2d 845. 846, 
847, 139 Cal.App 250. 

DC—District of Columbia v. McFall. 

188 F.2d 991, 88 U.S.App.D.C. 217. 
N.M—In re Blatt 67 P.2d 293, 41 N 
M 269. 110 A.L R. 656. 

Okl —Taber v. Stanolind Crude Oil 
Purchasing Co., 57 P.2d 251, 176 
Okl. 640—Taber v. Carter Oil Co, 
57 P 2d 248, 176 Okl. 638 
Tenn —Illinois Cent. R Co. v. Gar¬ 
ner, 241 S.W.2d 926, 193 Tenn 91, 
appeal dismissed 72 S.Ct 295, 342 
US 900, 96 LEd 674. rehearing 
denied 72 SCt 376, 842 U.S. 934, 
96 L Ed 696. 

61 C.J p 994 note 98 
Payment of taxes under protest 
statute is required in every case, 
even though it may work hardships 
in particular instances.—Lyons v. 
Lay, 166 S W.2d 778. 179 Tenn. 888 . 
Stockholders of bank shares 
Under statute providing for assess¬ 
ment of shares of stock in bank, if 
shareholders failed to take proper 
steps to protect their rights, either 
by direct payment under protest or 
by specific instructions to the bank 
as their agent to make payment un¬ 
der protest, they may not contend 
that they did not have an opportuni¬ 
ty to have the valuation of the stock 
determined under statute providing 
that after payment, an action may be 
maintained to recover any Illegally 
collected tax.—Brophy v. Powell, 121 
P.2d 647, 68 Aris. 543. 

74. Cal.—S. Siwel 8k Co. v. Los An¬ 
geles County, 160 P.2d 789, reheard 
167 P.2d 177, 27 Cal.2d 724, fol¬ 
lowed in 167 P.2d 189, 27 Cal.2d 891 
— Corpus Juris quoted la Brandt 
v. Riley, 33 P.2d 846, 846, 847, 189 
CalApp. 250. 

61 C.J. p 995 note 99. 

75. S.C. —Bomar v. City of Spartan¬ 
burg, 187 S.E. 921, 181 S.C. 458. 

76. U.S.—Security Nat. Bank of Wa¬ 
tertown, S. D., v. Young, C.C.A.S.D., 
65 F.2d 616, 84 A.L.R. 100, oertlo- 
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As a general rule recovery can be had only in 
cases where the tax is entirely invalid or unauthor¬ 
ized, and not where the ground of objection goes 
only to errors, irregularities, or overvaluations, hon¬ 
estly made, in the assessment, 77 or where a remedy 
was available to the taxpayer by objections taken 
in the administrative proceedings, 7 * unless there 
has been fraud on the part of the assessors, 79 as 
where the valuation is grossly excessive or dis¬ 
criminatory,* 0 or unless the assessors failed to com¬ 
ply with express statutory requirements in making 
the valuation,* 1 and the taxpayer shows that he 
was injured thereby.* 2 Even where the tax is il¬ 
legal, the taxpayer may be estopped to complain 83 

Under a statute providing for the recovery of pay¬ 
ments made under protest as to its illegality or ex¬ 


cessiveness, it has been held that the mere fact that 
the assessing officers have proceeded on a funda¬ 
mentally wrong basis or that the assessment is ex¬ 
cessive is not alone sufficient to justify a taxpayer's 
recovery, 84 and that, since the right to recover taxes 
paid on an excessive valuation is based on the doc¬ 
trine of constructive fraud, as recognized by the 
statute, 85 before the courts will intervene to grant 
such recovery it must clearly appear that the as¬ 
sessment is so palpably exorbitant and excessive 
as to amount to constructive fraud or violate some 
constitutional principle. 86 Moreover, there is no 
fixed rule as to the disparity required between the 
assessor's valuation and the value found* by the 
court in order to establish such constructive fraud. 87 

The exclusiveness of statutory remedies for the 


rarl denied Security Nat Bank v 
Young, 62 S.Ct. 502, 286 US 651, 
76 L Ed 1287. 

Mich —General Discount Corp. v 
City of Detroit, 11 NW2d 203, 306 
Mich. 458—Hudson Motor Car Co 
v. City of Detroit, 276 NW 770, 
282 Mich. 69, 118 A.L.R. 1472. 

77. Cal—Eastern-Columbia, Inc., v. 
Los Angeles County, 143 P.2d 992, 
61 Cal.App.2d 734. 

61 C.J. p 995 note 1. 

“Unlawful" taxes 

(1) If taxpayer could show an un¬ 
lawful assessment of his property 
for taxation, he had a cause of action 
under statute providing that an ac¬ 
tion may be brought in all cases of 
levy of taxes which are deemed “un¬ 
lawful** by the person whose proper¬ 
ty is thus taxed—State ex rel. Goza 
v. District Court of Eleventh Ju¬ 
dicial Dlst. in and for Flathead Coun¬ 
ty, 234 P.2d 463. 125 Mont. 296. 

(2) Statute authorizing action to 
recover “unlawful** taxes paid under 
protest applies to any tax or part 
thereof unlawfully exacted, not mere¬ 
ly those illegally laid.—Johnson v. 
Johnson. 16 P.2d 842, 92 Mont 512. 
Taxes “unlawfully oolleoted" 

Where county treasurer refused to 
accept payment of real estate taxes 
from mortgagee without payment of 
personal property taxes owed by the 
mortgagor, and mortgagee, in order 
to protect his interest under the 
mortgage, paid the personal property 
taxes under protest, the personal 
property taxes were “unlawfully col¬ 
lected’* within the meaning of the 
act dealing with payment of taxes 
under protest to county treasurer and 
providing for refund of unlawfully 
collected taxes paid under protest — 
Home Owners' Loan Corp. v. Wright, 
299 N.W. 860. 71 N.D. 285. 

Taxes lx substantial oompliaxoe with 
law 

U.S.—Dakota Corporation v. Slope 


County, N D, CCA.N.D, 75 F 2d 
587, certiorari denied 56 S Ct 106, 
296 U.S. 593, 80 L Ed. 420. 

78. Okl-—First Nat. Bank & Trust 
Co. of Oklahoma City v. Bonaparte, 
60 P.2d 407. 174 Okl 315—Keaton 
v. Bonaparte, 50 P 2d 404, 174 Okl 
316—Huston v Curtis Cos, 16 P 
2d 874, 160 Okl. 216. 

Zlxoesslve levy 

The statute has been held not to 
be applicable to a tax objected to 
as an excessive levy, the remedy 
therefor being primarily by protest 
and objection at the time and place 
designated for that purpose in pub¬ 
lic notices —Kura v. Board of Com’rs 
of Miami County, 40 P 2d 321, 141 
Kan. 7—Chicago. R. I & P. Ry Co 
v. Paul, 33 P 2d 304, 139 Kan. 795, re¬ 
heard 37 P 2d 1119, 140 Kan 507. 

70. Cal —Miller v. Richardson, 187 
P. 411, 182 Cal. 115. 

61 C J. p 995 note 2. 

80. Cal—Southern Pacific Land Co 
v. San Diego County, 191 P. 931, 
183 Cal. 543 

61 C.J. p 995 note 3. 

Exoesslve assessment held not fraud 
The mere fact that assessment 
against particular realty, not dis¬ 
criminatory or inequitable on its 
face, is in excess of fair value of the 
property is not in itself evidence of 
fraud entitling taxpayer to refund — 
Eastern-Columbia, Inc, v. Los An¬ 
geles County, 143 P.2d 992, 61 Cal. 
App.2d 734. 

81. Okl.—Hays v. Bonaparte, 264 P. 
605, 129 Okl 258. 

61 C J. p 995 note 4. 

82. Okl.—Bonaparte v. American 
Vinegar Mfg. Co., 17 P.2d 441, 161 
Okl. 64. 

83. U S,—Dakota Corporation v 
Slope County, N. D., C.C.AN.D., 75 
F.2d 587, certiorari denied 56 S.Ct. 
106, 296 U.S. 593, 80 L.Ed. 420. 

61 C.J. p 995 note 5. 
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Waiver or estoppel affecting right 
of recovery generally see supra 8 
634 a. 

84. Wash.—Ozette Ry. Co v. Grays 
Harbor County, 133 P.2d 983, 16 
Wash 2d 459 

85. Wash—Dexter Horton Bldg. Co 
v King County, 116 P.2d 507, 10 
Wash 2d 186 

88. Wash—Northwest Chemurgy 
Securities Co. v. Chelan County, 
228 P 2d 129, 38 Wash 2d 87— 

Ozette Ry. Co. v Grays Harbor 
County, 133 P 2d 983, 16 Wash.2d 
459. 

87. Wash —Northwest Chemurgy 
Securities Co v Chelan County, 
228 P 2d 129, 38 Wash 2d 87—Bel¬ 
lingham Development Co v. What¬ 
com County, 59 P.2d 920, 187 Wash. 
15. 

ExoessivezLess held to constitute con¬ 
structive fraud 

Where county assessor placed val¬ 
ue on taxpayer’s property at more 
than twice actual value as found 
by court, court properly held such 
excessive valuation amounted to con¬ 
structive fraud, entitling taxpayer 
to tax refund—Northwestern & Pa¬ 
cific Hypotheekbank v. Adams Coun¬ 
ty, 24 P.2d 1086, 174 Wash. 447, fol¬ 
lowed in 24 P.2d 1088, 174 Wash. 707. 
Bxoessiveness held not to constitute 
constructive fraud 
There was no such disparity be¬ 
tween state tax commission’s valua¬ 
tion of office building for taxation 
at one million three hundred four 
thousand dollars and superior court’s 
valuation thereof at one million 
twenty-one thousand four hundred 
forty dollars as to constitute con¬ 
structive fraud entitling taxpayer to 
recover alleged excessive amount of 
taxes paid, in absence of showing of 
actual arbitrariness or capricious ac¬ 
tion on commission's part—Dexter 
Horton Bldg. Co. v. King County, 116 
P 2d 507, 10 Wash.2d 186. 
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recovery back of taxes paid is discussed infra § 
639 a. 

Taxes within statutory provisions . Statutes au¬ 
thorizing the recovery back of taxes paid are limited 
in their application to the Irindd of taxes specified 
and do not authorize suits as to other kinds of tax¬ 
es; 88 but under some statutes the remedy is ap¬ 
plicable to all taxes of a general revenue nature, 
subject to certain limitations. 88 Under a statute so 
providing, the right to pay under protest and to sue 
thereafter to recover such payment applies to taxes 
paid to the head of any department of the state gov¬ 
ernment. 80 A penalty for the failure to file timely 
a list of personal property may, if paid under pro¬ 
test, be recovered under the statute. 81 

Purposes of statutes\ The essential purposes of 
such statutes arc to furnish an adequate and suffi¬ 
cient remedy to the taxpayer, 82 and at the same time 
to provide an expeditious method by which the 
various branches of government affected can obtain 


the revenue necessary far their maintenance with¬ 
out protracted delay or the hazards incident to the 
former procedure, 88 since it is in effect a procedure 
to review the decisions of the taxing authorities. 84 
Moreover, the statutory requirement is intended not 
only to furnish proof that the payment was in¬ 
voluntarily made, but also to warn the tax collector 
that the tax is claimed to be illegal; 86 and the 
filing of a protest has two purposes, to serve notice 
on the government of the dissatisfaction of the 
taxpayer, and to define the grounds on which the 
taxpayer stands. 88 

Repeal . The general rules governing the repeal 
of statutes have been applied to statutes providing 
for the recovery of taxes paid under protest. 97 
Thus, a statute repealing a provision for suits for 
the recovery back of taxes paid under protest will 
be construed as operating prospectively, so as to 
render such statute constitutional, 88 and taxpayers 
were not precluded from proceeding with suits to 


88. SC —Marshall v. South Carolina 
Tax Commission. 182 SE 96. 178 
S.C. 57, certiorari denied 56 S.Ct 
96, 296 17.S. 585. 80 LEd. 418. 

Property tax held not within income 
tax statute 

SC—Marshall v. South Carolina Tax 
Commission, supra. 

89. Okl.—Antrim Lumber Co. v. 
Sneed, 52 P.2d 1040, 175 Okl. 47. 

Xilmitatione stated 

Application of statutory remedy is 
limited only by statutory powers 
conferred on court of tax review and 
exclusion of special Improvement 
assessments therefrom.—A n t r 1 m 
Lumber Co. v. Sneed, supra. 

Seventies due state 

(X) Statutory provision that tax¬ 
payer to contest validity of tax must 
pay tax under protest and sue for its 
recovery applies only to revenues 
due to the state.—State ex re h An¬ 
derson County v. Aycock, 245 S.W. 
2d 182, 193 Tenn. 167. 

(2) Such statutes, however, make 
no distinction between excise taxes 
and ad valorem taxes,—Illinois Cent. 
R. Co. y. Garner, 24X S.W.2d 926, 198 
Tenn 91, appeal dismissed 72 8.Ct. 
295. 842 U.& 900, 96 LEd. 674, re¬ 
hearing denied 72 S.Ct 876, 842 17.3. 
934, 9$ L Ed. 696. 

90. Tex.—Community Public Service 
Co. v. James, Civ.App* 167 S.W.2d 
’ 61(8, error refused. 

tys payment held within gale 
Where taxpayer, after conference 
wftb,state treasurer, purchased from 
oqpoty Clerk stamps required by the 
mortgage registration tax law and 
paid for Sjuch stamps, under protest, 
by check .payable to treasurer and 
clerk' who indorsed check and trans¬ 


mitted It to treasurer for deposit of 
proceeds in the suspense account, 
payment of the tax was made to the 
"head of a department of the state 
government’* within statute.—Com¬ 
munity Public Service Co. v. James, 
supra 

91. Okl.—Grubb v. Johnson Oil Re¬ 
fining Co.. 179 P.2d 688, 198 Okl 
438. 

92. N.D.—Home Owners* Loan Corp. 
v. Wright, 299 N.W. 860, 71 N D 
235. 

Tex.—Cobb v. Harrington, 190 S.W. 
2d 709, 144 Tex. 360, 172 A.L.R. 
837. 

Wash.—Roon v. King County, 160 P. 

2d 166, 24 Wash. 2d 519. 

Method of c h al l e n g i ng tax 
Wash.—In re Assessment of Yakima 
Amusement Co., 78 P.2d 619, 192 
Wash. 174. 

93. Tenn.—American Can Co. v. Mc- 
Canless, 193 S.W.2d 86, 188 Tenn. 
491 

Wash.—Roon v. King County, 166 P. 
2d 165, 24 Wash. 2d 519— Puget 
Sound Power & Light Co. v. King 
County, 116 P.2d 827, 10 Wash.2d 
424. 

Prevention of delay by litigation 

i (1) The purpose of the statute, 
providing that a taxpayer who is ag¬ 
grieved by any decision of the board 
of tax administration may litigate 
that decision provided he has paid 
the taxes levied under it, was to pre¬ 
vent interruption of the revenues of 
the state by delay caused by litiga¬ 
tion.—Star Steel Supply Qo. v. State, 
287 N.W. 544, 290 Mich. 379. 

(2) The general purpose of the 
suspense statute, providing for suit 
to recover taxes paid under protest, 
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is to provide an adequate legal rem¬ 
edy, whereby taxpayer may test va¬ 
lidity of law imposing tax or au¬ 
thority of the official who seeks to 
enforce payment of the tax, and, by 
providing the remedy, to prevent 
interference by injunction with col¬ 
lection of taxes.—Cobb v. Harring¬ 
ton, 190 S W 2d 709, 144 Tex. 860. 
172 UR. 887. 

Payment of tax as prerequisite to 
ooatest 

The quoted phrase, tn statutes pro¬ 
viding that taxpayer in all cases 
“where not otherwise provided** 
should pay tax demanded Under pro¬ 
test and theh sue within thirty days 
to recover any portion of the tax 
illegally collected, did not permit 
the contesting of a tax demanded 
without prepayment of the tak.— 
American Can Co. v. McCanless, 198 
S W.2d 86, 188 Tenn. 491. 

94. Mont.—State ex ret Goxa v. Dis¬ 
trict Court of Eleventh Judicial 
Diet, in and fqr Flathead Countyj 
284 P’2d 463, 125 t Mont, 296. 

95. Cal.—Brandt v. Riley, 33 P.2d 
845, 139 Cal.App, 250. 

96. D.C.—District of Columbia v. 
Me Fall, 186 F.2d 991, 88 U.S.App 
D.C. 217. 

97. Wash.—Church v. Benton* 66 P. 
2d 1010, 186 Wash. 59. 

Statute held not repealed by impli¬ 
cation 

Wash,—Church v. Benton County, 
supra, ... 

96. U.S.—Duke Power Co. v.' South 
Carolina Tax Cotnailsslbn, 1 C.C.A. 
S.C., 81 F.M fill, certiorari 
nied 56 S.Ct 884, 298 U.S. 669, 
80 L.Ed. 1692, 
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recover taxes paid under protest instituted prior to 
such repeal.** 

c. Requisites and 'Sufficiency of Protest 

A protest, hi order to authorize an aetlon for the 
recovpfy of taxes paid under protest, must comply with 
statutory requirements, such as that It be in writing, 
and that it specify the grounds on which the illegality 
of the tax Is claimed. 

Where there is no statutory requirement with 
respect thereto, no particular formality is neces¬ 
sary in making a protest against the payment of a 
tax so as to warrant the recovery back of the tax 1 
Where there are statutory requirements relating 


.thereto, there must be a compliance with such re¬ 
quirements.* Thus, where required by statute the 
protest must be in writing, 3 and filed with the proper 
officer 4 at the time the tax is paid ; 5 and, unless the 
delay in payment is^not due to the fault of the 
taxpayer, 6 the tax must be timely paid, 7 and the 
payment must be of the amount demanded by the 
official. 8 The fact that a taxpayer agreed to pay 
taxes subsequent to the one in issue before delin¬ 
quency, in accordance with a statute authorizing 
installment payments of taxes, does not prevent the 
tax payment in issue from being made under pro¬ 
test. 9 


99. U.S —Duke Power Co. v. South 
Carolina Tax Commission, supra 

1. Utah,—Murdock v. Murdock, 113 
P 330, 38 Utah 373. 

61 C.J. p 995 pote 6. 

Tacts held to show sufficient protest 

(1) Taxpayer's letter requesting: 
tax receipts to be noticed as paid un¬ 
der protest, and stamping: of receipts 
“paid under protest" pursuant there¬ 
to. constituted sufficient ground for 
maintenance of action for tax refund 
based on excessive valuation — 
Northwestern & Pacific Hypotheek- 
bank v. Adams County. 24 P.2d 1086, 
174 Wash. 447, followed in 24 P.2d 
1088. 174 Wash 707. 

(2) Where insurance company was 
seeking loan on property, making it 
essential that taxes be paid, and 
there was danger that the loan would 
not be made unless closed promptly 
and Its representative, after unsuc¬ 
cessfully attempting to convince city 
commissioner of finance that proper¬ 
ty was not subject to taxes assessed 
against it while owned by a fraternal 
order, paid the taxes with the under¬ 
standing that the payment was made 
to meet the exigencies thus created 
and that petition for refund would 
be filed, payment was made under 
protest, even though there was no 
formal protest and receipts did not 
show payment under protest.—Uni¬ 
versal Life Ins. Co. v. City of Mem¬ 
phis, 103 S.W.2d 912. 21 Tenn.App. 1 
UtooonstitutiongUty of statute 

Where the statute setting out re¬ 
quirements for protest was declared 
unconstitutional as to its principal 
purpose the whole act fell and the 
requirements were not applicable — 
Corwin Inv. Co. v. White, 6 P.2d 
607, 100 Wash. 195. 

9, Kan.—Henderson v. Board of 
Com’rs of Montgomery County, 75 
P.2d 816, 147 Kan. 64. 

Wash.-r-Flrst Nat. Bank v. King 
County. 102 P.ld 263, 4 Waah.2d 
91—C. I. T. Gorp. v. Spokane 
County, 57 P.2d 822. 186 Wash. 165. 
Payment m*d4r protest shown 
Showing that national bank at 
time of tax payment gave notice that 


suit would be instituted for its re¬ 
covery, served protest in writing, and 
received receipt expressly recogniz¬ 
ing payment under protest establish¬ 
ed payment under protest.—Ward v 
First Nat Bank, 142 So. 93, 225 Ala. 
10 

Compliance hold insufficient 

Notation on upper right-hand cor¬ 
ner of taxpayer’s report to corpora¬ 
tion commission and on left-hand 
corner of check delivered in payment 
of corporate license tax that tax was 
paid under protest was held insuffi¬ 
cient compliance with statute to per¬ 
mit maintenance of action to recover 
alleged illegal taxes—Antrim Lum¬ 
ber Co v. Sneed, 52 P.2d 1040, 175 
Okl. 47. 

3. Kan.—Dorman v. Board of Com’rs 
of Trego County, 25 P 2d 360, 138 
Kan. 197 

Ohio—Swetland Co. v. Evatt, 87 N 
E 2d 601, 139 Ohio St 6. 

Wash —C. I. T. Corp v. Spokane 
County, 57 P.2d 322, 186 Wash. 165 

Matters held insufficient as written 
protests 

(1) If a written protest is requir¬ 
ed, the statute is not satisfied by an 
oral objection, even though accom¬ 
panied by a memorandum written on 
the tax bill or on the margin of the 
assessment roll.—Traverse Beach 
Assoc v. Elmwood Tp , 105 N.W. 30, 
142 Mich. 78—61 C.J. p 995 note 7. 

(2) A recital in superior court or¬ 
der, authorizing payment of taxes 
due county from mortgagee out of 
proceeds of foreclosure sale in court 
registry, that such payment should 
be without prejudice to mortgage 
trustee’s right to sue for all or any 
part of money paid, did not consti¬ 
tute "written protest," which is stat¬ 
utory condition precedent to mainte¬ 
nance of action to recover amount of 
illegal taxes paid.—First Nat. Bank 
of Chicago v. King County, 102 P.2d 
263, 4 Wash.2d 91. 

(3) A Complaint in proceeding to 
restrain county board of equalisation 
from increasing assessed valuation 
of properly was not a "written pro¬ 
test" which by ftati^te was a condi¬ 
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tion precedent to maintenance of ac¬ 
tion to recover illegal taxes, not¬ 
withstanding complaint may have 
apprised county treasurer of grounds 
on which tax was claimed to be un¬ 
lawful.—State ex rel Yakima Amuse¬ 
ment Co v. Yakima County, 73 P.2d 
759, 192 Wash 179. 

4. Wash.—C. I. T. Corp v. Spokane 
County, 67 P.2d 322, 186 Wash. 165 

Payment and protest to sheriff 
Fact that taxpayer paid taxes un¬ 
der protest to sheriff of county, rath¬ 
er than to treasurer, did not pre¬ 
clude institution of action to recover 
taxes, where county treasurer had 
issued execution for collection of 
taxes and made sheriff his agent to 
enforce execution—Epworth Orphan¬ 
age v. Wilson. 193 SE. 644, 186 S.C 
243. 

5. Wash—C I T Corp. v. Spokane 
County, 67 P 2d 322, 186 Wash. 165 

6. Okl —Bank of Picher v. Morris. 
11 P 2d 178, 157 Okl. 122. 

Failure on part of oonnty offioers 
Taxpayer who makes payment un¬ 
der protest after date of delinquency 
may maintain suit to recover tax, 
where county officers failed to cer¬ 
tify tax rules to county treasurer, as 
provided by statute fixing date of 
maturity and delinquency.—Com¬ 
merce Tru^t Co, Kansas City, Mo., 
v. Morris. H P.2d 183, 157 Okl. 127 
—Bank of Picher v. Morris, 11 P.2d 
178, 157 Oki. 122. 

7. Okl.—Commerce Trust Co., Kan¬ 
sas City, Mo., v. Morris, 11 P.2d 
183, 157 Okl. 127—Bank of Picher 
v Morris, 11 P.2d 178, 157 Okl 
122 . 

Payment held at time and In manner 
required 

Okl —Mid-West Chevrolet Corp. v 
Parkinson, 65 P.2d 434, 179 Okl 
227. 

8. Tex—Union Cent. Life Ins. Co. v. 
Mann, 168 S.W.2d 477, 133 Tex. 
242 

9. Wash.*—Bellingham Community 

Hotel Oo. ,j v. Whatcom County, 76 
P.2d 301, 190 Wash. 609. 



§§ 638-639 

1 Contents of protest; grounds of objection to tax . 
In the absence of any statute requiring protest, it 
has been held that a protest which gives notice 
that the right to collect the tax is disputed is suffi¬ 
cient, without setting forth the grounds on which the 
illegality of the tax is based, 10 although some au¬ 
thorities have held that the grounds of protest must 
be stated with reasonable certainty. 11 Where the 
statute so provides, the protest must specify the 
grounds on which the illegality of the tax is 
claimed, 12 and must declare the taxpayer's inten¬ 
tion to bring action to recover the taxes; 12 and, 
under a statute so providing, the taxpayer's right 
to recover taxes paid is limited to the grounds 
specified in his protest, 14 although where the tax 
was paid involuntarily so that no protest was re¬ 
quired the taxpayer will not be limited to the 
grounds specified in the protest 15 Nevertheless, in 
setting out the grounds of illegality the protest need 
not meet the requirements of a petition filed in court 
for recovery of taxes paid, 16 or set forth facts of 
which the tax collector has notice, or which he is 
bound to know, officially. 17 


84 C* J. S« 

§ 639. Actions or Proceedings foe Recovery 
- of Taxes 

a. In general 

b. Conditions precedent 

c Time to sue, limitations, and laches 

d. Persons entitled to sue and parties 

plaintiff 

e. Persons liable and parties defendant 

f. Pleading 

g. Evidence 

h. Trial 

i. Judgment and relief; amount of re 

covery 

j. Review 

a. In General 

Except for statutory actions or proceedings, which 
may or may not be exclusive, the proper remedy for the 
recovery of taxes paid is an action at law In the form 
of assumpsit for money had and received. 

In the absence of statutes providing a particular 
remedy, the proper remedy for the recovery of taxes 
paid is an action at law 12 in the form of assumpsit 
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10i Vt.— National Metal Edge Box 
Co. v. Readsboro, 111 A. 386, 94 Vt 
405. 

61 C.J. p 995 note 8. 

11. S.D—Miner v. Clifton Tp, 137 
K.W. 585, 30 S.D 127. 

61 C.J. p 996 note 9 

12. Ohio.—Swetland Co v. Evatt, 37 
N.E.2d 601, 139 Ohio St 6. 

Wash,—State ex rel. Yakima Amuse¬ 
ment Co v Yakima County, 73 P 
2d 759, 192 Wash. 179 
61 C.J. p 996 note 11. 

All grounds required 
Written tax protest must contain 
all grounds on which taxpayer pro¬ 
tests payment of taxes, and protest 
sufficient on one ground does not au¬ 
thorize taxpayer to seek, on other 
grounds, recovery of taxes paid — 
Kansas Gas & Electric Co. v. Dalton, 
46 P.2d 27, 142 Kan 69. 

Grounds held sufficiently set forth 
Cal.—Simms v Los Angeles County, 
217 P.2d 936, 35 Cal.2d 303, certio¬ 
rari denied 71 S.Ct. 207, 340 U.S 
891, 95 L.Ed. 646, rehearing denied 
71 S.Ct 291, 840 U.S. 916, 95 L Ed 
862. 

Tex.—Plowers v. Texas Mexican Ry 
Co., Civ.App., 174 S.W.2d 70. 
Protest held insuffloieat 

Protests filed by taxpayer at time 
of paying taxes were insufficient 
where the first did not correctly state 
laws which were being violated, and 
where the second did not 6et but any 
of excessive or illegal Items from 
which it might be concluded that 
payment was excessive as claimed.— 
Henderson v. Board of Oom’rs of 


Montgomery County, 75 P.2d 816, 147 

Kan. 64. 

13. Ohio.—Swetland Co. v. Evatt, 37 
N E 2d 601, 139 Ohio St 6. 

14. Kan —Kansas Gas & Electric 
Co. v. Dalton, 46 P.2d 27, 142 Kan 
59. 

Mich.—Hudson Motor Car Co. v. City 
of Detroit, 275 NW. 770, 282 Mich 
69, 113 A.L R. 1472. 

Tex.—Ramsey v. Investors Diversi¬ 
fied Services, Civ.App., 248 S.W.2d 
263, error refused no reversible 
error—Flowers v. Texas Mexican 
Ry. Co., Civ.App., 174 S.W.2d 70- 
Community Public Service Co. v 
James, Civ.App., 167 S.W.2d 588, 
error refused. 

Wash.—Weyerhaeuser Timber Co v. 
School Dist. Ho 118 of Pacific 
County, 110 P.2d 872, 7 Wash.2d 
683. 

61 C.J. p 1006 note 63. 

15. Mich.—Hudson Motor Car Co. v. 
City of Detroit, 275 N.W. 770, 282 
Mich. 69, 113 ALR. 1472. 

61 C.J. p 1006 note 64. 

16. Okl.—Jones v. Kennedy, 247 P. 
53, 118 Okl. 224. 

61 C.J. p 996 note 12. 

17. Utah.—Centennial Bureka Min. 
Co. v. Juab County, 62 P. 1024, 
22 Utah 395. 

61 C.J. p 996 note 12. 

IS. U.S.—Royalty Servlet Corp. v. 
City of Dos Angeles, C.C.A.C&1., 
98 F,2d 551—Harjim, Inc., v. Ow¬ 
ens, C.C.AFla., 64 F.24 206, certio¬ 
rari denied 54 S.Ct. 71, 290 U.S. 655, 
78 L Ed. 568—U. a v. Cordy, D.C. 
Md., 58 F.2d 1013—Toy Kat Bank 
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of Sioux City, Iowa ▼. Kelson, D C. 

Iowa, 38 F.2d 261. 

Ariz.—Santa Fe Trail Transp Co. v 

Bowles, 156 P.2d 722, 62 Ariz. 177 
Mich.—Paul v. City of Detroit, 28 

N W 2d 904, 318 Mich. 545. 
Proceedings in actions to recover 
back: 

Federal taxes see Internal Rev¬ 
enue fifi 895-981. 

License a and fees see Licenses I 
57 b (2). 

Municipal taxes and assessments 
see Municipal Corporations | 
2069 c. 

Annexation of equitable remedy 

A suit to recover a tax which has 
been paid is essentially a legal rem¬ 
edy notwithstanding under the state 
practice there was annexed to it the 
equitable remedy of injunction 
against payment of the tax to the 
state treasurer.—Stratton v. St Lou¬ 
is Southwestern Ry. Co., Ill., 52 S.Ct 
222. 284 U.S. 530, 76 L.Bd. 465. 

ffiemedy not extended by ooaetltou 
tional provision 

The constitutional provision relat¬ 
ing to revenue and taxation syeteme 
of state, which withholds equitable 
remedy and restricts taxpayer to ac¬ 
tion at law for refund, does not ex¬ 
tend taxpayer's remedy to recover 
illegal taxes by action at law to 
eases other than those provided by 
statute or under the common law.— 
Southern Service Co. v. Loe Angeles 
County, 97 P.2d 963, 15 Cal.3d 1, ap¬ 
peal dismissed 60 S.Ct. 979, 310 U. 
S. 610, 84 L.Ed. 1288, rehearing de¬ 
nied 60 S.Ct 1086, 210 U.& 652, 64 
L.Ed, 1421. 
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for money had and received, 1 ’ and not a .proceeding 
in equity, 20 although it has been held that a proper 
remedy in respect of a tax which is patently illegal 
is an action on the equity side of the court to have 
it declared void and the moneys paid returned. 21 
However, it has also been held that actions to re¬ 
cover taxes paid are equitable in their nature; 22 
and, hence, in accordance with the principles of 
equity, a property owner seeking to challenge the 
validity of a tax must pay or offer to pay the por¬ 
tion of the tax to which the taxing authority is en¬ 
titled in equity and good conscience. 22 It has fur¬ 
ther been held that, where an assessment is not 
wholly void, an action in the form and nature of an 
action to recover a tax paid under protest is in fact 
a proceeding to review the decision of the admin¬ 


istrative bodies, and the function of the court is in 
accordance with such review. 24 

Some statutes authorize an action or proceeding 
in certain cases to recover taxes paid, 25 such as an 
action following payment under protest, as dis¬ 
cussed supra § 638 b, or provide a remedy by pro¬ 
ceedings for a refund, as discussed supra §§ 631— 
633, or by application for relief in the ordinary 
course of the tax proceedings, as discussed supra § 
634 b. While statutory suits to recover taxes paid 
are not proceedings in equity, 25 they are predicated 
on the same equitable principles as an action in 
assumpsit for money had and received ; 27 and such 
action of assumpsit lies to recover on equitable 
rights m order to avoid unjust enrichment of de¬ 
fendant at plaintiffs expense. 22 A statute prescrib- 


Valldlty of tax mar be questioned 

Ariz.—Smotkln v. Peterson, 236 P.2d 
743, 78 Arts. 1. 

19. U.S.—Stratton v. St Louis 
Southwestern Ry Co, Ill, 62 S 
Ct 222, 284 US 630. 76 L Ed. 465 
—Pacific Am. Fisheries v Mullan- 
ey. D.C.Alaska, 106 F Supp 907— 
Pettlbone v. Cook County, D C 
Minn., 31 FSupp. 881, affirmed, C. 
C.A., 120 F.2d 860. 

Cal —Pacific Fruit Exp Co v Mc- 
Colgan, 153 P.2d 607, 67 Cal.App 2d 
93 

Mich—Service Coal Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 53 N.W.2d 362, 333 Mich 
626—Salisbury v. City of Detroit, 
241 N.W. 888, 258 Mich. 236. 

N T —Title Guarantee & Trust Co v 
City of New York, 38 N YS 2d 715, 
265 App Div. 804, affirmed 60 N E 2d 
301, 290 N.Y. 910. 

Va —City of Charlottesville v. Marks' 
Shows. 18 SB 2d 890, 179 Va. 321. 

61 C.J. p 996 note 15. 

80. U.S.—Royalty Service Corp. v 
City of Los Angeles, CCA,Cal, 98 
F.2d 651. 

Mich.—Service Coal Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 68 N.W.2d 862, 833 Mich. 
626—Paul v. City of Detroit, 28 
N.W.2d 904, 318 Mich. 645. 

61 C.J. p 996 note 16. 

8L N.Y.—MoCann v. Village of Lin¬ 
denhurst, 18 N.Y.S.2d 952, 174 Misc. 
14. 

88. Cal.—Simms v. Los Angeles 
County, 217 P.2d 986, 86 Cal.2d 
803, certiorari denied 71 S.Ct. 207, 
840 U.S. 891, 95 L.Ed. 646, rehear¬ 
ing denied 71 S.Ct 291, 840 US 
916, 16 L.Ed. 662. 

83. Cal.—Simms v. Los Angeles 
County, supra. 

M. Cal.—Eastern-Columbia, Inc., v. 
Los Angeles County, 148 P.2d 992, 
61 Cal.App.2d 734. 


Correctness of assessment; dispro¬ 
portionateness 

In such action function of trial 
court was to determine whether cor¬ 
rect method of valuing land and im¬ 
provements was followed, and then 
to ascertain whether there was sub¬ 
stantial evidence before equalization 
board justifying assessment as made; 
and the question before trial court 
was not whether through some mis¬ 
calculation, mistake, or oversight, 
there had been an erroneous valua¬ 
tion, but whether method pursued 
had resulted in an overcharge so dis¬ 
proportionate as to produce an ille¬ 
gal assessment and tax —Eastern- 
Columbia, Inc, v. Los Angeles Coun¬ 
ty, supra—Hammond Lumber Co. v 
Los Angeles County, 285 P. 896, 104 
Cal.App. 236. 

25. N.C—Catholic Soc. of Religious 
and Literary Ed. v. Gentry, 187 S. 
E 795, 210 NC. 679. 

Ohio —Atsaroff v. Evatt, 9 Ohio 
Supp. 141 

61 C.J. p 996 note 17. 

Statute held not repealed 
Ala—National Bank of Boaz v. Mar¬ 
shall County, 167 So. 444, 229 Ala 
369. 

Original action 

An action authorized by statute to 
recover corporate franchise fee paid 
under protest is not an appeal from, 
or review of, the determination of 
the governor, attorney general, and 
state bank commissioner as to valid¬ 
ity of fee, but is an original action. 
—Champlin Refining Co. v. Ryan. 75 
P.2d 245, 147 Kan. 160, certiorari de¬ 
nied 58 S.Ct. 1056, 804 U.S. 649, 82 
LEd. 1521. 

Remedy dependent on amount of 

The statute affording remedies for 
collection of excess taxes to those 
taxpayers whose claims are for two 
hundred dollars or less different from 
the remedies afforded to those whose 
claims are over two hundred dollars 
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is not invalid because of the alleged 
improper classification, since legisla¬ 
ture had right to consider that tax¬ 
payers making small payments might 
justifiably be less careful and less 
informed in paying taxes on errone¬ 
ous assessments than would a tax¬ 
payer making payment in excess of 
two hundred dollars—State ex rel 
Northern Pac. Ry. Co. v Henneford, 
99 P.2d 616, 3 Wash 2d 48 
Proceeding under wrong subdivision 
Under a statute providing in sep¬ 
arate subdivisions for separate pro¬ 
ceedings, one by way of action, the 
other by way of application for a re¬ 
fund, the right to maintain action is 
limited to those cases falling within 
the scope of the subdivision provid¬ 
ing therefor.—International Harves¬ 
ter Co. v Douglas County, 20 N.W 
2d 620, 146 Neb 656. 

Zn Massachusetts 

An action of contract to recover 
tax cannot be maintained unless tax 
is wholly void.—Hairenik Ass'n v. 
City of Boston, 47 N E.2d 9, 813 
Mass. 274. 

61 C.J. p 996 note 17 [a]. 

26. Ga.—American Mills Co v. Doy- 
al, 163 S.E. 603, 174 Ga. 631, trans¬ 
ferred, see 167 S E. 312, 46 Ga.App. 
236. 

27. U S —Stone v. White, Mass., 57 
SCt. 851, 301 U.S. 532, 81 L.Ed. 
1265. 

Mass.—Nichols v. Commissioner of 
Corporations and Taxation. 60 NJE. 
2d 76, 814 Maas. 285, 147 A.L.R. 
830. 

Okl.—Bonaparte v. American Vine¬ 
gar Mfg. Co., 17 P.2d 441, 161 Okl. 
64. 

Wyo.—Ver Straten v. Goshen County, 
246 P. 916, 35 Wyo. 67. 

88. U.S.—-Stone v. White, Mass., 57 
S.Ct. 851, 301 U.S. 532, 81 L.Ed. 
1265. 

Mass.—Nichols v. Commissioner of 
Corporations and Taxation, 50 N. 
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ing the procedure where h taxpayer feela aggrieved 
at the classification of his property for taxation is 
not available to me who seeks (o recover taxes 
which were paid under protest prior to the enact¬ 
ment of the statute. 29 Ordinarily a provision in 
a tax statute establishing the procedure for recover¬ 
ing taxes illegally collected is not intended to ap¬ 
ply where the claim is made that the statute is en¬ 
tirely unconstitutional as applied to the taxpayer. 30 
Since a taxpayer possesses no right or remedy pur¬ 
suant to a statute authorizing the recovery of il¬ 
legal taxes which exists apart from the statute it¬ 
self, and which the legislature could not cut off by 
repeal, 31 where a statute authorizing an action to 
recover taxes is amended and the statutory right 
to recover the tax is withdrawn a pending action 
under the statute is thereby terminated, 32 and only 
the common-law right to recover illegal taxes in¬ 
voluntarily paid, discussed supra §§ 634-638, re¬ 
mains. 33 

Exclusiveness of statutory remedy . Statutory 
remedies to recover taxes paid have been held to be 
exclusive ; 84 and it has been held that a proceeding 
based on the theory of compulsion and involuntary 
payment is not authorized and may not be main¬ 


tained to recover taxes illegally ’exacted. 88 Ac¬ 
cordingly, there must be substantial compliance with 
a statute authorizing the maintenance of such an 
action, 30 and suit can be maintained only in the 
manner and form prescribed by the statute. 87 So it 
has been held that a taxpayer cannot maintain an 
action at law against a county for a general money 
judgment for the amount of taxes erroneously or 
illegally exacted, where the tax was not absolutely 
void, 38 but should proceed under a refunding stat¬ 
ute which requires the county board to direct the 
county treasurer to refund the taxes. 39 On the 
other hand some statutes have been held to be 
cumulative rather than exclusive so that the tax¬ 
payer can elect which remedy to pursue. 40 Ac¬ 
cordingly, it has been held that statutes providing 
remedies for the recovery of taxes under circum¬ 
stances to which the common-law remedy will not 
apply are not exclusive in the sense that they will 
preclude the common-law action in a proper case, 
that is to recover a tax paid under compulsion; 41 
and it has been stated that a statute prescribing a 
remedy for the recovery of taxes is unconstitutional 
if it purports to be the exclusive remedy for such 
recovery, thereby depriving the taxpayer of his 
common-law remedy. 42 Moreover, unless it so 


E2d 76. 214 Mass 285. 147 ALR 
830. 

29. Mont.—Chicago, M. & St. P. Ry 
Co. v. Powell County, 247 P. 1096, 
76 Mont. 596. 

30. N.T.—Lewis v. City of Lock- 
port, 12 N.E.2d 431, 276 N.Y. 336. 

31. Cal.—Southern Service Co. v. 
Los Angeles County, 97 P.2d 963. 
15 Cal.2d 1, appeal dismissed 60 
S.Ct 979, 310 U.S. 610, 84 L.Ed. 
1388, rehearing denied 60 S.Ct. 
1086, 310 U.S. 658. 84 L.Ed. 1421. 

32. Cal.—Southern Service Co. v. 
Los Angeles County, supra. 

33. Cal.-—Southern Service Co. v. 
Los Angeles County, supra. 

34. Ind —Board of Com'rs of Marion 
County v. Millikan, 190 N.E 185, 
207 Ind. 142. 

Okl.—Thompson v. Willis, 215 F.2d 
850, 202 Okl. 538—Antrim Lumber 
Co. v. Sneed, 52 P.2d 1040. 176 
Okl. 47. 

Tenn.—Illinois Cent. R. Co. v. Gar¬ 
ner, 241 SW.2d 926, 193 Tenn. 91, 
appeal dismissed 72 S<Ct. 295, 342 
U.S. 900, 96 L.Ed. 674, rehearing 
denied 72 S Ct 876. 342 U.S. 934, 96 
L.Ed. 696—American Can Co. V. 
McCanless, 193 8.W.2d 86, 183 
Tenn. 491—Southern Coal Co. v. 
McCanless, 192 S.W.2d 1003, 1# 
Tenn. 457. 

Utah.—Shea v. State Tax Commit- 
slot*, 1W P.2& 274, 101 Utah 209. 
Wash.—Oerter Horn Bldg: Co. v. 


King County, 116 P 2d 507, 10 

Wash 2d 186—Weyerhaeuser Tim¬ 
ber Co. v. School Dlst. No. 118 of 
Pacific County, 110 P.2d 872, 7 
Wash.2d 683—Etter v. Kronlund, 
88 P.2d 417, 198 Wash. 341. 

61 C J. p 996 note 20 
Under some constitutional provi¬ 
sions, a suit for the recovery of tax¬ 
es which have been illegally collected 
may be brought against the state 
only in such manner and in such 
courts as is directed by law.—Brandt 
v. Riley, 33 P.2d 845, 189 Cal.App. 
250. 

Statutory construction 

Different portions of same act were 
not intended to provide different 
remedies for same wrong involv¬ 
ing excessive, erroneous, or illegal 
tax, and taxpayers protesting in¬ 
creased valuations should have pro¬ 
ceeded under statute covering exces¬ 
sive assessments and could not re¬ 
cover more than tax on excessive as¬ 
sessment.—Miller v. Board of Com’rs 
of City and County of Denver, 21 F.2d 
714, 92 Colo. 425, appeal dismissed 
and certiorari denied 54 S.Ct 78, 290 
U S. 586, 78 L.Ed. 518. 

4&tlok held not within soope of stafc. 
nte 

A bank could maintain action to 
recover taxes paid, as against con¬ 
tention that appeal from state board 
pf equalisation was exclusive rem¬ 
edy, Where bank did not object to 
amount of assessment made' by 


board, but objected to apportionment 
of assessment among counties in 
which bank did business —Valle> 
Nat. Bank of Phoenix v. Apache 
County, 114 P.2d 883, $7 Ariz. 459. 

35. Okl.—Antrim Lumber Co. v 
Sneed, 62 P.2d 1040, 175 Okl. 47 

36. Cal—Brandt v. Riley, S3 P.2d 
845, 189 Cal.App. 260. 

37. Pa —Regan v. Lackawanna 

County Com’rs, Com PI, 49 Lack 
Jur 47, 62 York Leg Rec. 27. 

Tenn.—Lyons v. Lay, 166 SW.2d 
778, 179 Tenn. 888. 

38. Idaho. —Corpus Juris cited in 

Washburn-Wllson Seed Co. v. Je¬ 
rome County, 138 P.2d 978, 981, 65 
Idaho 1. 

61 C.J. p 997 note 91. 

39. Iowa. —Murphy v. Berry, 205 
N.W. 777, 200 Iowa 974. 

61 C.J. p 997 note 21. 

40. Md—Mayor and City Council ot 
Baltimore v. Home Credit Co., 167 
A. 652, 165 Md. 57. 

41. Wis.—Interstate Department 
Stores v. Henry. 272 N.W.’ 451, 
224 Wis. 894. 

“The statutes may well be 'exclu¬ 
sive as to the situations covered 
by them, but, since they do not oov- 
er the duress situation, an action 
based on duress will still lie/'-y-Pa- 
ciflc Am. Fisheries v. Mdllaney, D.C. 
Alaska, 106 F.flupp. 907, 609. 

49. 1 U.S.—Security Nat. Banik of Wa- 
1 tertown, S. D., v. tfbtmg,' CC.A.B. 
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provides clearly and without ambiguity, a' statute 
providing • far* refunds will not b$ construed as 
depriving a -plaintiff of the common-lav^ remedy 
for money had and received to recover illegally col¬ 
lected taxes where the tax is void from the begin¬ 
ning. 44 So also it has been held that a statute per¬ 
mitting the taxpayer to present his grievance to a 
state board of officer does not preclude an action 
against the county to recover illegal taxes paid, 44 
and that such action is not barred by the fact that 
plaintiff might have enjoined collection of the tax¬ 
es. 4 ® In any event, it has been held that, while the 
statutory remedy may be regarded as exclusive in 
the sense that it precludes injunctions or mandamus 
proceedings, 46 or in the sense that if the court, 
in a given instance, considers the remedy adequate 
and sufficient, under the circumstances of the par¬ 
ticular case, it will not exercise its equity powers, 
by injunction or otherwise, 47 this does not mean 
that the remedy is exclusive in the sense that the 
legislature has deprived the courts of any of their 
constitutional equity powers. 48 

Suits by, or on behalf of, Indians. In an action 


to recover taxes paid on restricted* 1 Indian lands, 
which are under the guardianship of the United 
States and exempt from taxation, neither the United 
States as guardian, nor the Indian in his own be¬ 
half, is restricted by, or relegated to, state procedural 
requirements in the assertion of the right to recover 
the taxes. 48 

Jurisdiction and venue . In general, whether a 
court has jurisdiction of an action to recover taxes 
depends on the provisions of the governing stat¬ 
utes. 60 Under a statute so providing an action to 
recover taxes must be brought in a court of “com¬ 
petent jurisdiction.” 61 Where there are statutes 
with respect to the place where an action to recover 
taxes may be brought, the action must be brought in 
that place, since such provisions, being jurisdictional, 
are controlling. 62 

Defenses. Whether or not a particular matter 
will constitute a good defense to an action to recover 
taxes paid depends on whether or not it is germane 
to the cause of action pleaded and presents a legal 
reason why plaintiff should not recover. 68 Since, 


D., 55 F.2d 616, 84 A.L.B. 100, cer¬ 
tiorari denied Security Nat. Bank 
v. Young, 52 S Ct 502, 286 US 
551, 76 LEd 1287. 

43. N.Y—Guaranty Truat Co. of N. 
Y. v. State. 86 NE.2d.764, 299 N. 
Y. 296, reargument denied 88 N.E. 
2d 726, 800 N.Y. 498. 

44. Kan—Atchison, T & S F Ry 
Co. ▼. Board of Com’rs of Mont¬ 
gomery County, 247 P. 442, 121 
Kan 428 

61 C.J. p 997 note 22. 

46. Kan.—Saithouse v Board of 
Coxn'ra of McPherson County, 224 
P. 70, 116 Kan. 668, followed in 
Saithouse v Board of Coro*ra of 
McPherson County, 224 P. 73, 116 
Kan. 674. 

46. Mont.—State ex rel Goza v. Dis¬ 
trict Court of Eleventh Judicial 
Dist. in and for Flathead County, 
234 P.2d 468, 125 Mont, 296. 

Utah.—Shea v. State Tax Commis¬ 
sion, 120 P.2d 274, 101 Utah 209 

47. Wash —Boon v. King County, 
166 P.2d 166, 24 Wash 2d 519. 

Prior method of cha ll e ngi ng taxes 
held repealed 

Wash.—*ln re Assessment of Yakima 
Amusement Co., 73 P.2d 519, 192 
Wash. 174. 

48 . Wash.—Boon v. King County, 
166 P.2d 166. 24 Wash.2d 519., 

48 . ViQ. —Muskogee County, Okl. v. 
U. S., CXXA Okl., 182 F.2d fll, cer¬ 
tiorari denied 63 S.Ct. 1083, 319 U 
S. 745, 87 L.Ed. 1701—Board of 
Com’fs of Creek Cbunty, Okl., v 
Sober, CC.A.Okl., 130 F.2d 663, af¬ 


firmed 63 SCt. 920. 318 US. 705, 
87 L Ed. 1094, rehearing denied 63 
SCt 1162, 319 US. 782. 87 LEd 
1726 —Board of Com’rs of Caddo 
County v. U. S.. C.C.A.Okl., 87 F. 
2d 55 —U. S. v. Thurston County. 
D.C Neb., 64 F.Supp. 201, afilrmed, 
C.C.A., 149 F 2d 486, certiorari de¬ 
nied 66 sa 58. 326 US. 744, 90 
L Ed. 444, rehearing denied 66 S Ct. 
138, 326 U.S. 808, 90 LEd. 493. 

SO. SC—Webster v. Williams, 194 
SB. 330, 185 S.C. 443. 

Jurisdiction, of federal district court 
Where complaint in suit to recov¬ 
er money paid as taxes alleged prop¬ 
er diversity of citizenship, an amount 
in controversy in excess of three 
thousand dollars, that plaintiff was 
deprived of his property without due 
process of law, was denied equal pro¬ 
tection of laws, and prayed for a 
money judgment only, statute pro¬ 
hibiting district court from enjoin¬ 
ing, suspending or restraining as¬ 
sessment, levy, or collection of any 
tax under state law was not applica¬ 
ble, and court haul jurisdiction of 
cause of action.—Central Steel & 
Wire Co. v. City of Detroit, D.C 
Mich., 99 F.Supp. 639. 

Court held to have jurisdiction 
A proceeding by taxpayers for the 
refund of taxes paid on realty was 
properly brought in the county court 
of the county where the land was sit¬ 
uated under a provision of the tax 
law permitting the county board of 
supervisors to make tax refunds on 
the order of the county court—In re 
Hastings, 300 N Y.S. 961, 165 Misc. 
211 . 


i Baoortrjr of penalties 

The court of common pleas had 
jurisdiction of action for recovery of 
penalties unlawfully collected by 
county collector and treasurer in 
connection with collection of taxes 
in execution, and word “taxes," with¬ 
in statute relating to actions for re¬ 
covery of unlawful taxes, includes 
costs and penalties.—Webster v. Wil¬ 
liams, 194 SE. 330, 185 S.C. 443. 

51. Pa.—Metropolitan Hospital v 
School Dist of Philadelphia, 64 Pa 
Dist A Co 384 

A magistrate’s court is not “a 
court of competent jurisdiction" 
within the scope and purpose of the 
statute—Metropolitan Hospital v 
School Dist of Philadelphia, supra 

52. Tenn —Lyons v. Lay, 166 S.W. 
2d 778, 179 Tenn 388. 

County of taxpayer’s residence held 
without jurisdiction 
Tenn.—Lyons v Lay, supra. 

53. Philippine —La Car lota Sugar 
Central v. Trinidad, 45 Philippine 
202 . 

Matter held not to oonstlthte defense 

(1) Where defendant admits that 
a tax was levied under one section 
of a statute, and the court finds 
that such levy was illegal, defend¬ 
ant cannot defend on the ground that 
plaintiff was liable under another 
section of the statute—La Carlota 
Sugar Central v. Trinidad, supra. 

<2) Procedure of county officers in 
attempting to reassess land for pri¬ 
or years, so as to include value of 
growing timber thereon, which had 
been inadvertently omitted in prior 
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as appears above, actions to recover taxes paid, 
whether common-law actions or statutory actions, 
are predicated on equitable principles, defendant 
may show any state of facts defeating such rights 
according to equitable standards, 64 such as that 
plaintiff, ex sequo et bono, is not entitled to the 
whole or any part of hi9 demand. 66 A suit for the 
recovery of the whole or a portion of a tax paid for 
a particular year throws open all questions relating 
to the same tax year, and neither the taxing au¬ 
thorities nor the taxpayer is at liberty to split up 
the question and prosecute in the courts the ques¬ 
tion of liability for that year piecemeal. 66 Thus, 
under a statute to that effect, the taxing authority 
can raise a defense that the taxpayer has omitted 
items from his return for the year in issue, even 
though the claimed deficiency is barred by limita¬ 
tions. 67 However, after the taxpayer's liability 
for the year is adjudicated a deficiency for that 
year can no longer be claimed as an offset. 66 A 
statute limiting defenses in actions for recovery of 
taxes does not, as applied to an action pending at 
the time of its enactment, violate a constitutional 
prohibition of retrospective laws, since it affects 
the remedy only. 66 


b. Conditions Precedent 

Ordinarily, tha plaintiff, In order to maintain an ac¬ 
tion for the recovery of ta*ee paid, muat comply with all 
conditions precedent fixed by statute. 

In order to maintain an action for the recovery 
of taxes paid, plaintiff must comply with all condi¬ 
tions precedent fixed by statute, 60 such as that the 
payment must be accompanied by a protest against 
the validity of the tax ; 61 and a state statute impos¬ 
ing such conditions precedent has been held ap¬ 
plicable to an action by a national bank to recover 
taxes paid as agent or trustee for its stockholders. 62 
Since actions by or on behalf of Indians to recover 
taxes paid by them on lands exempt under federal 
statute are not required to follow the state's statu¬ 
tory procedure, as discussed supra subdivision a of 
this section, the failure of the United States or the 
Indian to comply with the conditions precedent fixed 
by state statute does not preclude the recovery of 
taxes. 68 

Where boards of equalization or review, or other 
administrative tribunals, are provided, before which 
the taxpayer may appear and apply for relief, he 
cannot, as a general rule, maintain an action to 
recover taxes paid until he has exhausted his ad¬ 
ministrative remedies before such tribunals, 64 un- 


assessments, was unwarranted and 
was no defense in action to recover 
excess taxes paid.—E. K. Wood Lum¬ 
ber Co. v. Whatcom County, 104 P.2d 
752. 6 Wash.2d 68. 

54. Mass.—Nichols v. Commissioner 
of Corporations and Taxation, 50 
N.E.2d 76, 814 Mass. 285, 147 A.L. 
R. 880. 

55. Wyo.—Ver Straten v. Goshen 
County, 246 P. 816, 85 Wyo. 67. 

as. Cal.—Pope Estate Co. v. John¬ 
son, 110 P.2d 481, 48 Cal.App.2d 
170. 

57. Cal.—Pope Estate Oo. v. John¬ 
son, supra. 

58. Cal.—Pope Estate Co. ▼. John¬ 
son, supra. 

59. Tex.—City of Rising Star v, 
Dill, Civ.App., 269 S.W. 652, af¬ 
firmed, Com.App., 269 S.W. 769. 

60. Okl.—Antrim Lumber Co. v. 
Sneed, 52 P.2d 1040. 176 Okl. 47. 

61 C.J. p 997 note 80. 

•1. Wash.—State ex rel. Yakima 
Amusement Co. ▼. Yakima County, 
78 P.2d 759, 192 Wash. 179. 
Statutory provisions requiring pay¬ 
ment under protest sss supra | 
628 b. 

62. 17.8.—Fourth Atlantic Nat Bank 
v. Boston, C.CJLMass., 800 7. 29. 
68. U.S.—Board of Com’rs of Creek 
County, Okl. v. Seber, C.C.A. Okl., 
ISO 7.2d 662. affirmed 62 S.Ct. 920, 
III ttfl. 706, 17 UKL 1004, ro- 


| hearing denial 68 S.Ct. 1168, 819 U 
S 788, 87 h Ed. 1786—U. 8. v. 
Thurston County, DC Neb., 54 F 
Supp. 201, affirmed, C.CA, 149 F 
2d 485, certiorari denied 66 S.Ct 
58, 326 U.S. 744, 90 L Ed 444, re¬ 
hearing denied 66 SCt 188, 326 
U.S. 808, 90 Li.Ed. 493. 

84 . U.S—In re Ingersoll Co., C.C.A 
Colo., 148 F.2d 282—Hammerstrom 
v. Toy Nat Bank of Sioux City, 
Iowa, C.C.A Iowa, 81 F 2d 628, cer¬ 
tiorari denied Toy Nat Bank of 
Bioux City, Iowa v. Hammerstrom, 
67 SCt 9, 299 US 646, 81 LEd 
402, Iowa Joint Stock Land Bank of 
Sioux City, Iowa v. Hammerstrom, 
57 S.Ct 9, 299 U.S. 546, 81 L.Ed. 
402, and Live Stock Nat Bank of 
Sioux City, Iowa v. Hammerstrom, 
57 S.Ct. 9, 299 U.S. 546. 81 LEd. 
402—Crawford County Trust & 
Savings Bank v. Crawford County, 
Iowa. C.CA.Iowa, 66 F.2d 971, cer¬ 
tiorari denied 54 S.Ct 489, 291 US. 
664, 78 L.Ed. 1055, Crawford Coun¬ 
ty Trust 4b Savings Bank of Denni¬ 
son, Iowa, v. Crawford County, 
Iowa, 54 S,Ct 489, 291 U.S. 664, 78 
L.Ed. 1055, and Farmers' State 
Bank of Dow City, Iowa v. Craw¬ 
ford County, Iowa, 64 S.Ct 489, 291 
U.S. 664, 78 LEd. 1056—Firat Nat 
Bank v. Harrison County, C.C.A. 
Iowa, 57 F.2d 56, certiorari denied 
53 S.Ct 18, 287 U.S. 611, 77 LEd. 
531. 

Cal.—Bank of America Nat Trust 4b 
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| Sav. Ass'ii r. Mundo, 888 P 3d 845. 

I 37 Cal.2d 1—Security-First Nat 
Bank v. Los Angeles County. 217 
P 2d 946, 85 Cal.2d 819, certiorari 
denied 71 S.Ct 207, 340 U.S. 891, 
95 LEd. 646, rehearing denied 71 
S.Ct. 291, 340 U.S. 918, 95 LEd 
662—Dawson v. Los Angeles Coun¬ 
ty, 98 P.2d 495, 15 Cal.2d 77—De 
Mille v. Los Angeles County, 77 
P.2d 905. 25 Cal.App 2d 606—Los 
Angeles County v. Ransohoff, 65 
P.2d 815. reheard 74 P.2d 828, 24 
Cal.App.2d 238. 

Colo—Board of Com'rs of City and 
County of Denver v. Boettcher, 63 
P.2d 447, 99 Colo. 408—Bordner v. 
Board of Com'rs of Baca County, 
18 P.2d 323, 92 Colo. 81. 

Idaho.— Corpus Juris olted la Wash¬ 
burn-Wilson Seed Co v. Jerome 
County, 188 P.2d 978, 982, 65 Idaho 
1 . 

Ind.—Cody v. Board of Com'rs of 
Elkhart County, 182 N.SL 404, 204 
Ind. 87. 

N.C.—State ex rel. Employment Se¬ 
curity Commission v. Kermon, 60 
S.B.2d 580, 232 N.C. 242—Unem¬ 
ployment Compensation Commis¬ 
sion v. J. M. Willis Barbsr 4b Beau¬ 
ty Shop, 16 S.E.2d 4, 219 N.C. 709- 
Prudential Ins. Co. of America v. 
Powell, 8 S.BJd 619, 217 N.C. 495. 

Okl.—Huston v. Curtis Cos., 16 P. 
2d 874, 160 Okl. 116—Cotton v. 
Blake, 270 P. 1105, 188 Okl. 60 . 

61 C.J. p 998 note 31. 
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less it was evident that such application would 
have been in vain,** or the case is one to which a 
statute providing some other remedy applies. 6 * On 
the other hand it has been held that, in the ab¬ 
sence of a statute specifically requiring it, it is not 
necessary that plaintiff shall have submitted his 
claim to local officers or tribunals, 67 and that the 
rule that administrative remedies must first be ex¬ 
hausted before bringing action to recover taxes paid 
does not extend to cases where the tax is wholly 
void and not merely irregular or erroneous, 68 and 
where no exercise of discretion by the reviewing 
tribunal could correct it. 66 

Demand , notice, or presentation of claim . Where 
the statute gives a taxpayer the right to maintain an 


action for recovery of an illegal tax paid, on pres¬ 
entation of the Claim to, or demand from, the proper 
authorities, such presentation or demand is a con¬ 
dition precedent to the recovery of the tax; 76 and 
it has been held that such condition is jurisdictional 
and cannot be waived.* 1 However, in the absence 
of a statute providing therefor, no demand or pres¬ 
entation of the claim is necessary, 76 especially where 
the tax is paid under protest, 73 or where the as¬ 
sessment is wholly void for want of jurisdiction 74 
and the tax is paid under duress. 76 Moreover, the 
fact that a demand is necessary in order to require 
the taxing authority to pay interest on the tax pay¬ 
ments sought to be recovered back does not demon¬ 
strate that a demand is an essential element of the 
basic cause of action. 76 In some jurisdictions it has 


Public policy hold bade of rule 
Cal.—Dos Angeles Shipbuilding & 
Dry Dock Corp v. Dos Angeles 
County, 71 P.2d 282. 22 C&l.App. 
2d 418. 

Pallors to rsooiTS aotioe 

Property owner who received no 
notice of change in assessment of 
personal property for taxation until 
after closing of session of board of 
equalization was not required to ap¬ 
pear before board before bringing ac¬ 
tion to recover taxes paid under pro¬ 
test.—Taber v. Indian Territory Il¬ 
luminating Oil Co.. 67 P.2d 1167. 177 
Okl. 67, reversed on other grounds 
67 S.Ct. 334, 300 U.S. 1. 81 D.Ed. 463, 
conformed to and subsequent opin¬ 
ion 69 P.2d 369. 180 Okl. 328. 
ffofllolenoy of showing before board 
(1) A taxpayer seeking to recover 
taxes paid under protest on ground 
of overvaluation must fully and fair¬ 
ly present question of value of his 
property to board of equalization be¬ 
fore he can attack board’s determina¬ 
tion in court; and he cannot make a 
perfunctory showing before board of 
equalization and reserve his real 
showing for a subsequent appeal to 
court.—Bastern-Columbia, Inc, v. 
Dos Angeles County, 143 P.2d 992, 61 
Cal.App.2d 734. 

(S) Evidence before board of equal¬ 
isation supported board’s finding that 
system adopted by assessor was jus¬ 
tified and that assessment was not 
excessive.—Eastera-Columbia, Inc., 
v. Dos Angeles County, supra. 

65. U.S.—Montana Nat Bank of 
Billings v. Yellowstone County, 
Mont, 48 S.Ct 331, 276 U.S. 499, 
72 DBd. 678, mandate conformed 
to 267 P. 804, 82 Mont 880. 

61 C.J. p 998 note 88. 

66. Cal.—Dos Angeles Shipbuilding 
8b Dry Dock Corp. v. Dos Angeles 
County, 71 P.2d 282, 22 Cal.App.2d 
418. 

Cfierloal error 

(1) Alleged error of assessor in 
84 C.J.S.—82 


assuming certain sum was total 
amount of rent paid by taxpayer for 
use of the assessed premises was 
not a “clerical error” such as to fur¬ 
nish basis for action to recover taxes 
paid without previous appeal to the 
board of equalization—Dos Angeles 
Shipbuilding & Dry Dock Corp v. 
Dos Angeles County, supra. 

(2) The requisite “clerical error” 
exists when without evident inten¬ 
tion one word is written for another, 
as result of a mistake in copying or 
writing, and excludes any idea that 
its insertion was made in the exer¬ 
cise of any judgment or discretion, or 
in pursuance of any determination.— 
Dos Angeles Shipbuilding & Dry j 
Dock Corp. v. Dos Angeles County,' 
supra. 

Tax on nonexistent pro perty 

Although the basis of taxation is 
not property but its value, property 
which belongs to a class which is 
subject to taxation but is without 
taxable value ie not “nonexistent 
property for tax purposes” in the 
sense that an action for recovery of 
taxes paid can be maintained with¬ 
out a previous appeal to the board of 
equalization.—Dos Angeles Ship¬ 
building & Dry Dock Corp. v. Dos 
Angeles County, supra. 

67. Wis.—Fox Valley Canning Co. v. 
Village of Hortonville, 242 N.W 
142, 207 Wis. 602. 

61 C.J. p 998 note 34. 

68. U.S—Pettibone v. Cook County, 
D.C.Minn., 31 F.Supp. 881, affirmed, 
C.C A„ 120 F.2d 850. 

61 C.J. p 998 note 35. 

69. U.S —Toy Nat. Bank v. Sioux 
City, D.C.Iowa, 38 F.2d 261. 

70. Cal.—Bekins Van 8b Storage Co. 
v. State. 28 P.2d 61, 135 Cal.App. 
738. 

Neb.—Riggs-Orr Inv» Co. v. City of 
Omaha, 266 N.W. 480, 180 Neb. 697. 
61 C.J. p 998 note 88. 

Ofioer of whom demand made 

Where railroad company paid to an 
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individual, who was both tax col¬ 
lector and treasurer of county, ille¬ 
gal taxes under protest, company’s 
subsequent demand, addressed to 
such individual as “tax collector” 
without the appellation “treasurer,” 
for return of the taxes was a valid 
compliance with the statute.—South¬ 
ern Ry. Co. v. Polk County, 44 S.K2d 
76. 227 N.C. 697. 

Authorities* failure to act 

Where county commissioners took 
no action on claim for tax refund for 
over two years, court action was 
available—Williams v Harvey, 6 P 
2d 418, 91 Mont 168 

71. Cal.—Bekins Van A Storage Co 
v State, 28 P2d 61, 135 Cal App 
738. 

78. U.S.—Pettibone v. Cook County, 
C.C AMinn., 120 F 2d 850. 

61 C.J. p 999 note 39 
78. Colo.—Arapahoe County v. Cut¬ 
ter, 2 Colo 349. 

61 C.J. p 999 note 40 
Statute as to refund held additional 
remedy 

The change in statute authorizing 
refund of taxes pursuant to inves¬ 
tigation by auditor of public ac¬ 
counts, so as to authorize refund 
whether or not taxes were paid un¬ 
der protest, did not change fact that 
such remedy was merely additional 
to the statutory remedy of present¬ 
ing claim to board of supervisors, 
and hence taxpayer may recover tax¬ 
es paid under protest by direct suit 
against county, without first pre¬ 
senting claim to auditor and at¬ 
torney general.—Yazoo & M. V. R. 
Co v. Conner, 194 So. 915, 188 Miss. 
352. 

74. N.Y.—Traktman v. City of New 
York, 149 N.E. 838, 241 N.Y. 221. 

61 C.J. p 999 note 41. 

78. Me.—Dord v. Kennebunkport, 61 
Me. 462—Dook v. Industry, 51 Me. 
876. 

78. U.S.—Pettibone v. Cook County, 
C.C. A Mian., 126 F.2d 259. 
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been, held that statutes requiring .presentation of 
claim* against counties or other-municipalities* , and 
demand for payment* before suit may be brought 
on such claim* apply to claims for recovery of ille¬ 
gal taxes paid; 77 but in other jurisdictions it has 
been held that such a statute is inapplicable to .a 
claim for recovery of illegal or excessive taxes paid 
under protest* pursuant to a statute which does not 
require presentation of a demand as a condition 
precedent to the action. 7 * Where a /previous de¬ 
mand is necessary* it can be made by an authorized 
agent of the taxpayer. 7 * Under a statute so pro¬ 
viding the taxpayer on payment must notify the 
collecting officer of his intention to sue for recovery 
of the tax paid. 80 

c. Time to Sue* Limitations* and Laches 

Actions for the recovery of taxes paid may be barred 
by laches or the failure to bring them within the time 
proscribed by statutes of limitation applicable to such 
actions. 

If there are special statutes of limitation applies 


84 

ble to actions tbq, recovery .of faxes paid, and 
such statutes are valid, 8 *, the ruction is framed unless 
brought within f the prescribed time after the cause 
of action has accrued., 82 , It has beeq hejdjbat ,a 
statute prescribing a limit on thq time > fpr suing 
to, recover taxes paid under protest is not a statute 
of limitations which affects the remedy merely, but 
one which prescribes a condition on which the, right 
to sue depends. 82 In some instances the period 
of limitation i9 not a specified uniform period, but 
a period terminating on a designated date of the 
year following the date when the tax is payable. 84 
The fact that the statute of limitations has run 
against an action to recover taxes paid in a prior 
year based on the fact that the assessment for such 
year was excessive does not preclude such action 
for the taxes paid in the following year* notwith¬ 
standing under the statute the earlier assessment ap¬ 
plies to the later year. 86 

Accrual and computation of statutory period. Ex¬ 
cept in so far as statutes may otherwise provide* 80 


77. Kan.—Atchison, T. & S. F. Ry. 
Co Board of Corners of Mont¬ 
gomery County, 24? P. 442, 121 
Kan. 428. 

61 C.J. p 999 note 48. 

78. Ariz.—Arizona Eastern R. Co v. 
Graham County, 179 P. 959, 20 
Art* 257. 

61 C.J. p 999 note 44. 

Rule held continued after statutory 
amendment 

Cal —Brill v. Los Angeles County, 
108 P 2d 448, 16 Cal.2d 726. 

79. N.H.—Ford v. Holden, 89 N.H. 
143. 

80. La.—Austin v. Town of Kinder, 
App., 36 So 2d 48. 

81. U.S.—Burrill v. Locomobile Co., 

Mass, 42 S.Ct. 256. 258 U.0. 34, 

66 L.Ed 450. 

61 C.J. p 999 note 48 
Xdmitatlon held reasonable 

The statutory limitation that ac¬ 
tions for recovery of taxes' paid 
under protest must be brought with¬ 
in thirty days after payment of 
the taxes is reasonable—Weathers 
v. City of Laurens, 197 8 E. 317, 187 
S,C. 297. * i 

Amendment held vend 
Where statute permitted recovery 
for taxes paid under mistake, with¬ 
in six years from date of payment 
amendment changing period for re¬ 
covery to one year was held not un¬ 
constitutional.—First Nat Bank v, 

Jackson County* 159 So. 699, 227 

Ala. 448. 

88. Ala.—First Nat Bank r. Jack- 
son County, supra. 

Kan.—Corpus Juris sited in Boston 
Safe Deposit & Trust Oo. v. Boyd, 
82 P.24 2X8, -220, 129 Kan* 41L 


La—Austin v. Town of Kinder, App, 
36 So.2d 48. 

Mich.—Corpus Juris quoted in Nor¬ 
ton Tp. v Cockerill, 251 N.W. 543, 
265 Mioh. 405. 

Neb—Corpus Juris quoted in Torge- 
son V, 1 Department of Trade and 
Commerce of Nebraska. 284 N.W. 
740, 743, 127 Neb. 49. 

N.M.—In re Blatt, 67 P 2d 293, 41 
NM. 269. 110 A.LR 656. 

Ohio.—Springer v. Slemmer, 181 N 
E. 888. 124 Ohio St. 670 
Tenn—(American Can Co. v Me Can¬ 
less, 193 SW.2d 86, 183 Tenn. 491 
Wash.—Church v. Benton County, 56 
P.2d 1010, 186 Wash. 59. 

Wis.—Simmons Co. v. Wisconsin Tax 
Commission, 244 N.W. 610, 209 Wia 
232, 

61 C.J. p 999 note 49. 

! Application of general statutes of 
limitation to actions to recover 
taxes paid see Limitations of Ac¬ 
tions 9 83 b. 

Purpose of statute is to require a 
prompt attack on a tax which the 
owner of the property believes un¬ 
lawful —Puget Sound Power St Light 
Co. v. King County, 116 P.2d 827, 10 
Wash 2d 424. 

Action for interest 
Statute, limiting to ninety days the 
commencement, of an action for re¬ 
covery of the whole or any part of 
amount claimed as a tax overpay¬ 
ment, authorises recovery of over¬ 
payment, with interest, and therefore 
action for recovery of Interest on an 
overpayment must be brought within 
ninety days; and taxpayer could not 
prevail in action to Recover interest 
where t>moee t than ninety- days Aad 
elapsed since; franchise tax commis¬ 


sioner allowed taxpayer's claim for 
overpayment of taxes but rejected 
taxpayer's demand for interest.— 
Bermlte Powder Co. v. Franchise Tax 
Board of Cal., 242 P.2d 9, 888 Cal.2d 
700. 

limitation held not applicable 
NY—In re Hastings. 300 NYS 961. 
165 Misc. 211. 

Pa.—Elkins v. County of Montgom¬ 
ery, Com PI, 54 MontgCo 191 
Tex —Union Cent Life ihs Co v. 
Mann. 158 &W.2d 479. 138 Tex. 
242. 

83. Kan —Corpus Juris quoted in 

Boston Safe Deposit A Trust Co. 
v Boyd, 32 P.2d 218, 220, 199 Kan* 
411. < 

Mont—Dolenty v. Broadwater Coun¬ 
ty* 122 P. 919, 45 Mont 161. 

84. Wash.—Puget $ounq, 7 Power 
Light Co. v. Icing County, 11(1 
2d 837, 10 Wash.M 4^4. 

85. Wash —Swanson v. Snohomish 
County, 71 P.2d 170, 191 Wash. 889. 

j r 

88. Wash.—Puget Sound Power A 
Light Oo. v. King County, 118 P. 
2d 827, 10 Wash.M 424. 
Computation from date when tax it 
payable 

The statute providing that no ac¬ 
tion to recover taxes paid ehaty bo 
commenced after the, 30th , day of 
the nopt succeeding < January fol¬ 
lowing the date whop tax is payable 
bars action for the recovery of tax¬ 
es paid after the ekpiration of the 
period fixed by the statute as against 
contention that limitations do not 
commence to run until the tax is 
paid. — Puget Sound Power St lilgKt 
Co. v* King,County, supra., > * < 
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the limitation period generally runs froih the time 
the taxes are paid , 87 and is not postponed until the 
legality of the tax has been judicially determined , 88 
or the taxpayer discovers that the assessment, levy, 
and collection were illegal ; 89 but, as Against an as¬ 
signee of a tax certificate, the statute does not 
begin to run until the certificate is declared void . 80 
It has been held that limitations do not begin to run 
against an action against the state to recover taxes 
illegally collected from a foreign corporation until 
the state has given its consent to be sued . 91 The 
payment of taxes on government land not subject to 
taxation, under the belief that the government had 
parted with its rights to the land, does not prevent 
the running of the statute of limitations providing 
that in actions for relief on the ground of mistake 
the cause of action shall not be deemed to have 
accrued until the mistake has been discovered ; 92 
but, where a tax voted in aid of a resident bridge 
company was by it assigned to a foreign company, 
which could not legally receive such aid without the 
knowledge of the taxpayer, who paid the tax, be¬ 
lieving that the resident company was to receive it, 
an action for its recovery did not accrue until dis¬ 
covery of the mistake . 93 

Waiver; revival of lost right. Except where ex¬ 
pressly forbidden by a constitutional provision , 94 
the bar of the statute of limitations may be waived 
by the legislature , 95 or the lost right revived by a 
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legislative diactment 98 However, since the right 
to recover despite the statute of limitations arises 
solely from the statute, the statute must be strictly 
followed; 97 and a proviso in the waiver statute 
limiting the time within which suits may be filed un¬ 
der the statute must be complied with, and a failure 
to file within such time raises again the bar to the 
right to recover. 98 

Effect of agreement as to time. Where county 
commissioners adopt a resolution agreeing that, if, 
within a fixed period, the supreme court shall de¬ 
cide certain taxes to be illegal, all payments of 
similar taxes shall be refunded, limitations on claims 
for recovery are not thereby suspended after the 
designated period has elapsed without the decision 
being rendered . 99 

Time for presentation of claim. Where statutes 
require presentation of claims against a county or 
municipality for the recovery of taxes paid within 
a specified time after they accrue, an action to re¬ 
cover illegal taxes paid under protest is barred if 
no claim is presented, and the action is not com¬ 
menced, until the specified time has elapsed after 
the taxes have been paid . 1 

Laches. An action to recover taxes paid may be 
barred by laches on the part of the taxpayer ; 2 but 
laches will not be imputed where plaintiff brought 
suit within a reasonable time after discovering error 
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87. Kan — Corpus Juris anoted In 

Boston Safe Deposit & Trust Co 
v. Boyd. 32 P.2d 218. 220. 139 Kan. 
411. 

Ohio.—Springer v. Slemmer, 181 N E 
888. 124 Ohio St. 670—Briggs v. 
Boyle, App, 41 N.E 2d 739. 

Tex.— Corpus Juris cited in Leslie 
v. City of Dallas, Civ.APP. 172 S 
W 2d 777. 

G1 CJ p 1000 note 62. 

Accrual of action for recovery of 
taxes under general statutes of 
limitation see Limitations of Ac¬ 
tions | 121. 
tfadsr protest statute 
A tax payment is not recoverable 
when question goes to merits of tax 
unless payment is made undor pro¬ 
test and action to# recovery is com¬ 
menced Within thirty days after such 
payment.—McArdle v. Robertson, 19 
N.W.2d 676, 70 S.D. 646. 

88. Kan.—Corpus Juris quoted la 
Boston Safe Deposit & Trdst Co. 
v. &oJrd. 32 P.2d 218. 220, 139 Kan. 
411. 

Tex.— Corpus Juris cited la Leslie v. 
City Of ttolfas, Clv.App., 172 S.W. 
2d 7T7. 

61 CJ* p 1000 note'68* 

p < f i. 

89. JKmti . Corpu s Juris quoted. la 
Boston Safe Deposit & Trust Co. 


v Boyd, 32 P 2d 218, 220. 139 Kan 
411. 

Ky—Covington v VoSkotter, 80 Ky 
219, 3 KvL 749 

Tex — Corpus Juris cited In Leslie v 
City of Dallas, Civ App., 172 S.W 
2d 777. 

9a US—U. S. v. Southern Surety 
Co, D.C.Okl., 9 F.2d 664. 

91. Tex —National Biscuit Co. v. 
State, Clv.App., 129 SW2d 494, re¬ 
versed on other grounds 136 S.W. 
2d 687. 134 Tex 293. 

98. Iowa.—Sioux City, etc., H. Co. v. 
O’Brien County, 92 N.W. 867, 118 
Iowa 682. 

61 C.J. p 1000 note 68. 

93. Iowa.—Baird v. Omaha R. Co, 
82 N.W. 1020, 111 Iowa 627. 

94 . Okl.—State v. Ward, 118 P.2d 
216, 189 Okl. 632. 

95. Ky.—Hurry Up Broadway Co. v. 
Shannon, 102 S.W.2d 80. 267 Ky. 
802 . < 

98. Wis.—Simmons Co. v. Wisconsin 
Tax Commission, 244'N.W. 610, 209 
Wis,, $32. 

Bight held not revived 

Legislation to enable taxing au¬ 
thorities to search for tax evasions 
did not revive outlawed claim for re¬ 
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turn of unlawful tax—Simmons Co. 
v. Wisconsin Tax Commission, supra 

97. Ky—Hurry Up Broadway Co. 
v. Shannon, 102 S W.2d 30, 267 Ky. 
302. 

98. Ky—Hurry Up Broadway Co. v. 
Shannon, supra. 

99. Kan—Sinclair v. Eddy, 123 F 
873. 87 Kan. 45. 

1. Kan.—Atchison, T. & S F. Ry 
Co. v. Board of Com’rs of Cowley 
County, 196 P. 234, 108 Kan. 668. 

61 C.J. p 1000 note 63. 

2. Tenn.—Evans v. Steele. 146 S.W 
162, 125 Tenn. 483. 

61 C.J. p 1000 note 65 
Aotiou held not maintainable 
Where taxpayers whose property 
was subjected to eminent domain 
proceedings agreed to furnish federal 
government with evidence that real¬ 
ty was clear of tax liens, but did 
nothing toward performance of 
agreement until more than, three 
years had elapsed and .until after 
taxes for that year had been legally 
disbursed by oounty treasurer and 
used by county and its municipal 
suhdivtyonfi In payment of legal 
warrants and other obligations, ac¬ 
tion to procure refund of taxes could 
not be maintained.—Thompson v. 
Willis, 215 P.2d 850, 202 Okl 538. 
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in the tax bill and no injury resulted to defendant 
from the delay. 8 

United States suing for Indians . It has been held 
that neither laches nor limitations can be pleaded 
in an action by the United States on behalf of an 
Indian ward to recover taxes improperly assessed 
against the ward. 4 

d. Persons Entitled to Sue and Parties Plaintiff 

In general, the proper plaintiff in an action to re¬ 
cover taxes paid ia the person ultimately entitled to the 
money If recovered. In a proper case several taxpayers 
may Join as plalntlfTs or, it has been held, one may sue 
In behalf of all. 

As a general rule the proper plaintiff in an action 
to recover taxes paid is the person who is ultimately 
entitled to the money if it shall be recovered, 3 4 5 that 
is, under statutes so providing, the person who 
paid the tax. 6 Thus, a corporation which, as as¬ 
signee of other corporations, pays taxes assessed 
against the latter, and is the present owner of the 
property taxed, is the proper plaintiff in an action 
to recover the taxes paid. 7 So also, an appropriate 
action for the recovery of illegal or void taxes, and 
thus for the removal of the cloud on his title, may 
be maintained by the owner of taxed property, 
whether the taxes were assessed during his owner¬ 


ship or prior thereto; 8 and it .has been held that 
the fact that plaintiff’s purchase of property some¬ 
what postdates the assessment in issue does not dis¬ 
qualify him. 8 It has also been held that the stat¬ 
utory action for the recovery of taxes paid under 
protest is not available to a mortgagee as a remedy 
for the protection of his superior liens from the 
results of a possible threatened or impending sale 
of the mortgaged property for taxes if such sale 
should not be made subject to the mortgage lien. 18 

Joinder . It is proper for several taxpayers to 
join as plaintiffs in an action to recover taxes paid 
where the questions of law involved are common to 
all of them and a decision as to the law necessarily 
determines the rights of every one of the plain¬ 
tiffs; 11 and it is immaterial that the question of 
fact as to the value of the properties and the amount 
of the assessment which should be levied thereon is 
different as to each taxpayer. 12 

Suing in behalf of class. One of a number of 
taxpayers who has paid illegal taxes may sue to 
recover on behalf of himself and the others, under 
a statute providing that, where a common or gen¬ 
eral interest is involved, or the parties are numer¬ 
ous, and it is impracticable to bring all of them 
before the court within a reasonable time, one or 


3. Conn—Bridgeport Hydraulic Co 
v. City of Bridgeport. 130 A. 164, 
103 Conn. 249. 

61 C J. p 1000 note 66. 

Suit held not barred by laches 
Tex—National Biscuit Co. v. State, 
135 S.W.2d 687, 134 Tex. 293 

4. tJ.S.—Board of Corners of Caddo 
County v. U. S., C.C.A Okl., 87 F. 
2d 55—Sober v. Board of Com’rs 
of Creek County, D.C.Okl., 38 F. 
Supp. 731, modified on other 
grounds, C.C.A. Board of Com’rs of 
Creek County, Okl. v. Seber, 130 
F.2d 663, affirmed 63 S.Ct 920, 318 
U.S. 705, 87 L.Ed. 1094, rehearing 
denied 63 S.Ct. 1162, 319 U.S. 782, 
87 L.Ed. 1726—U. S. v. Board of 
Cora'rs of Comanche County, DC. 
Okl., 6 F.Supp. 401. 

5. N.C.—Bristol v. Morganton, 34 8. 
E. 512, 125 N.C. 366. 

61 C.J. p 1001 note 63. 

Right of United States to Institute 
action on behalf of Indians to re¬ 
cover taxes illegally collected from 
Indians see Indians | 21. 

Tmm “aggrieved taxpayer," au¬ 
thorised by statute to sue to recov¬ 
er takes paid under protest, means a 
person who discharged tax obliga¬ 
tion* with his own fundi, not ohe 
who* collected tax and accounted 
therefor to proper authorities but did 
not part with his own funds in doing 
so.—Shannon 'v. Hughes 6k Co., 109 
S.W.24 1174, 270 Ky. 630. 


Trustees of insurance trust, who 

paid, in their official capacities, ei¬ 
ther directly or through executrix 
of deceased settlor’s estate, amount 
of estate tax assessed by state tax 
commissioner, were real parties in¬ 
terested in refund of excessive 
amount paid and hence proper par¬ 
ties plaintiff in proceeding for such 
refund.—Maher v. Ramsey County, 
32 N.W.2d 679, 75 N.D. 760. 

Xdquidatiag trustee of Insolvent 
bank had capacity to maintain ac¬ 
tion on bank’s tax refund claims.— 
Crawford County Trust & Savings 
Bank v. Crawford County, C.C.A 
Iowa, 66 F.2d 971, certiorari denied 
54 S.Ct. 439, 291 U.S. 664, 78 L.Ed. 
1055, Crawford County Trust A Sav¬ 
ings Bank of Dennison, Iowa v. 
Crawford County, Iowa, 54 S.Ct. 439, 
291 U.S. 664, 78 L.Ed. 1055, and 
Farmers’ State Bank of Dow City, 
Iowa v. Crawford County, Iowa, 54 
8.CL 439, 291 U.S. 664, 78 L.Ed. 1055. 

M ortga g e e of personalty in apart- 
msnt building was entitled to recov¬ 
er taxes paid by him on such person¬ 
alty under protest where it appear¬ 
ed that mortgagee was not ownsr 
of property at time of assessment 
and that assessment was not made 
to mortgages as person in possession 
of property, and where no attempt 
was made to 1 'Secure judgment 
against mortgagee as one legally 
bound to pay taxed.—Detroit Trust 
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Co. v. City of Detroit, 256 N.W. 811, 
269 Mich. 81. 

6. Cal.—Easton v. Alameda County, 
70 P.2d 640, 9 Cal.2d 301. 

Bight in lessee, not lessor 

A lessor, whose lessee paid taxes 
as provided in lease, was not the 
“person who paid tax” within statute 
permitting person who paid tax to 
recover a tax which was erroneously 
or illegally collected.—Easton v 
Alameda County, supra. 

7# Puerto Rico.—South Puerto Rico 
Sugar Co. r. Puerto Rico, 26 
Puerto Rico 446. 

61 C.J. p 1001 note 69. 

8. Neb.—Western Public Service Co 
v. Wheeler County, 253 N.W. 609, 
126 Neb. 120. 

9. Wis.—Highlander Co. v. City of 
Dodgevllle, 25 N.W.2d 76. 249 Wis. 
502. 

ia U.S.—People of Puerto Rico v. 
National City Bank of New York, 
C.C.APuerto Rico, 128 F.2d 493. 

1L Cal.—People’s Federal Bav. 6b 
Loan Aee’n v. State Franchise Tax 
Board, P.ld 902, 110 Cal.App. 
2d 696—De Mills v. Los Angeles 
County, 77 P.2d 905, 25 CalJtpp. 
2d 506. 

IS. Cal.—People’s Ftderal Sav. 6b 
Loan Ass’n v. Stats Franchise Tax 
Board, 243 P.2d 903, 110 Cal.App.2d 
696—De Mills v. Los Angeles Coun¬ 
ty, 77 P.2d 903, 21 Cal.App.Sd 106. 
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more may sue or defend for the benefit of all; 18 
but in such case plaintiff must have a substantial 
interest in the controversy, and he cannot assume 
to represent others if his own pecuniary interest is 
a mere trifle. 14 Likewise, one taxpayer cannot sue 
in behalf of others where the interest of each one 
is distinct, personal, and peculiar to himself; 16 and 
it has been held that, with respect to actions to re¬ 
cover back taxes paid, every party has a separate 
and distinct interest so that one taxpayer cannot 
maintain such suit on behalf of others. 16 

Improper apportionment of county taxes. The 
only persons injured by an improper apportionment 
of county taxes as among towns are the individual 
taxpayers in the several towns who paid more in 
county taxes than they were legally obliged to pay; 
and an action for recovery of taxes paid cannot be 
maintained by a town, in which taxes had been col¬ 
lected beyond the amount due under a proper ap¬ 
portionment, against the county and other towns in 
which less than the proper amount due was col¬ 
lected. 17 

Taxes paid by national bank on shares of stock. 
A national bank which, as agent of its stockholders, 
has paid taxes assessed on its shares of stock may 
sue to recover taxes so paid, if illegal, 18 without 
joining the stockholders. 19 The bank under such 
circumstances is the “real party in interest/* within 


a statute requiring actions to be brought by such 
party; 20 and, in any event, defendant cannot in¬ 
voke protection of the statute, since recovery by the 
bank would protect him from future suits or claims 
by any other party. 21 A receiver of a national 
bank has similarly been held to have the right and 
authority to bring such an action. 22 However, 
where a national bank has paid part of the taxes 
assessed on its shares of stock, which it is required 
to collect from its stockholders, the receiver of 
such bank in insolvency is not entitled to recover 
such payment, since, on insolvency, the agency of 
the bank for its stockholders terminates. 23 

e. Persons Liable and Parties Defendant 

Whether an action to recover taxes paid should be 
brought against the collecting officer or the taxing au¬ 
thority, or against the state or its officers, depends on the 
particular circumstances and the law under which re¬ 
covery is sought. 

As a general rule an action for the recovery of 
illegal taxes paid to a collector or other receiving 
officer may be maintained against such officer per¬ 
sonally 24 at least if he still has the money in his 
possession ; 26 but after he has paid it over to the 
proper officers of the county or other municipal cor¬ 
poration his own responsibility is at an end, and the 
suit should then be brought against the municipali¬ 
ty, 26 although it has been held that an action to re- 


13. Ky.—Whaley v. Commonwealth, 
61 S.W. 35. 110 Ky. 164, 23 Ky L 
1292. 

14 . Ky.—Hawkins v. Nicholas Coun¬ 
ty, 89 S.W. 484, 28 Ky L 479— 
Sparks v. Robinson, 74 S W. 176, 
116 Ky. 453, 24 Ky L» 2336. 

IB. N.Y.—Kllbourne v. Allyn, 7 
Lans. 362, affirmed 69 N.Y. 21. 17 
Am.R. 291. 

It. Ohio.—Trustees of Jackson Tp. 
v Thoraan, 37 N.E. 523, 61 Ohio St. 
285. 

“A. suit to recover back is quite 
different in the grounds upon which 
a recovery can be had, from a suit to 
enjoin a tax. In the latter case, each 
Is not only interested in the question 
involved, but a judgment may be ren¬ 
dered In favor of all as a class, upon 
substantially the same case, and ter¬ 
minate the litigation. Not so in an 
notion to recover back money paid 
under duress. In such case the judg¬ 
ment must not only be for each ac¬ 
cording to the amount due him, but 
must depend Upon whether each as 
an individual, paid voluntarily or in¬ 
voluntarily." 

Neb.—Montelth v. Alpha High School 
Diet of Chase County, 261 N.W. 
Ml* MS, 126 Neb. 666. 


Ohio—Trustees of Jackson Tp. v. 
Thoman, 37 NE 623, 626, 51 Ohio 
St 285. 

17. N H —Keene v. Cheshire County, 
106 A. 486, 79 N.H 198. 

18. U S.—Security Nat. Bank of 
Watertown, S D., v Young, C.C.A 
SD., 66 F.2d 616, 84 A.L.R. 100, 
certiorari denied Security Nat. 
Bank v. Young, 52 S.Ct. 502, 286 
U.S 551. 76 L Ed. 1287. 

Ala.—Ward v. First Nat. Bank. 142 
So. 93. 225 Ala 10 

Mich—National Bank of Detroit v 
City of Detroit, 262 N.W. 422, 272 
Mich 610. 

NY—Clark v. Herkimer County, 8 
N.Y S.2d 675. 

61 C J. p 1001 note 71. 

19. Tenn.—State Nat. Bank v. Mem¬ 
phis, 94 S.W. 606, 111 Tenn. 641, 
7 L R.A., N.S., 663. 

80 . U.S.—Boise City Nat. Bank v. 
Ada County, D.C.Idaho, 87 F.2d 
947—McFarland v. Central Nat. 
Bank of Topeka, C.C.A~Kan., 26 
F 2d 890, certiorari denied 49 S.Ct. 
12, 278 U S. 606, 71 UBd. 533. 

81. U.S.—McFarland v. Central Nat. 
Bank of Topeka, supra. 

88. N.Y.—Clark v. Herkimer Coun¬ 
ty, 8 N.Y.S.2d 675. 
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Representation by reoeiver 

The receiver of a national bank 
was proper party plaintiff entitled to 
bring action to recover bank's pay¬ 
ment of state taxes on bank stock, 
notwithstanding failure of complaint 
to allege that action was brought 
on behalf of stockholders whose 
shares were taxed and for whom 
payment was made by bank, as 
against contention that receiver did 
not represent bank but only credi¬ 
tors, and had no right to claim tax¬ 
es because their payment was in na¬ 
ture of dividends, and amount so paid 
ceased to be any part of assets of 
bank.—Clark v. Herkimer County, 
supra 

83. U.S.—Odland v. Findley, D C. 
Ohio, 38 F.Supp. 563, reversed on 
other grounds, C.C.A., Findley v. 
Odland, 127 F.2d 948. 

94 , Mass.—Atlantic Pha iacal Co 
v. Commissioner of Corporations 
and Taxation, 2 N.E.2d 474, 294 
Mass. 485. 

Okl.—Vahlberg v. Porter, 59 P.2d 
771, 177 Okl. 380. 

61 C.J. p 1001 note 82. 

85. Ky.—Chappell v. Morris, 57 S. 

W 2d 486, 247 Ky. 476. 

61 C.J. P 1001 note 82. 

8B. Ky.—-Chappell v, Morris, supra. 
61 C.J. p 1001 note 88. 
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cover illegal taxes paid lies against the tax collector, 
even though he has paid the money into the state 
treasury . 27 On the other hand, in some jurisdictions 
it is held that, in all cases where the process under 
which collection of a tax is made is regular in form 
and issued by the proper authority, the collecting 
officer is exempt from liability to the taxpayer, who 
should seek relief from the state, t county, or mu¬ 
nicipality on whose account the tax was collected . 28 
Certainly, where the statute provides that a person 
paying illegal taxes under protest may recover them 
from the political subdivision by whose authority or 
for whose benefit the tax was levied, an action for 
recovery of such taxes jwill not lie against the 
collecting officer ; 29 and an action cannot be main¬ 
tained against a township treasurer for recovery of 
taxes paid, where the statute gives a right of ac¬ 
tion against the township . 20 Similarly, if a county 
levies taxes for the benefit of a township, suit for 
recovery must be brought against the township and 
not against the county . 31 

Action against state or state officers . It has been 
held that an action of assumpsit to recover taxes 
paid cannot be brought against the state , 32 but only 
against the collecting officer , 33 or the taxing body . 34 
Moreover, there is authority for holding that a suit 
to recover money paid as taxes, when brought 
against the treasurer or other officer of a state, is 
not a suit against the state itself within the inhibi¬ 
tion of the federal Constitution ; 35 and under some 
statutes, collection of a tax in the name of the state, 
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if wrongful, will not protect the collector when the 
taxpayer sues at law to recover the tax . 26 However, 
other authorities have held that a suit to recover an 
allegedly, illegal state tax, although nominally 
brought against the collecting officer, is a suit 
against the state ; 37 but they have obviated the 
difficulty by giving express permission for the main¬ 
tenance of suits against officers of the state in cases 
of this kind , 38 or against the state , 89 provided the 
conditions of such statutes are met 40 Where such 
statutes waive the sovereign immunity of the state 
there is an inference that the state submits itself 
to the same liability to refund unlawful taxes as 
that to which its subdivisions had previously been 
subject, except as the statute may otherwise ex¬ 
pressly provide . 41 In some jurisdictions the stat¬ 
utes have provided for the refunding of state taxes 
through the several counties in which they we re¬ 
collected ; 42 but, in the absence of such a statute, 
or of a statute authorizing actions against the state, 
the only remedy of the taxpayer has been held to be 
to petition the legislature to make an appropriation 
for his repayment . 43 Since the state treasurer re¬ 
ceiving taxes paid under protest does so in his of¬ 
ficial capacity, action to recover such taxes cannot 
be brought against him as an individual . 44 

Necessary parties, joinder , and intervention . In 
an action against a county to recover illegal taxes 
paid, neither the county treasurer 46 nor other in¬ 
cidental officers , 46 nor the state committee 47 is a nec- 
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37, U.S —Pacific Fruit & Produce 
Co. v. Oregon Liquor Control Com¬ 
mission, D C Or . 41 F.Supp. 175. 

61 C.J. p 1002 note 84 
28* Tex.—Continental Land, etc , 
Co. y. Board. 16 S.W 812, 80 Tex. 
489. 

61 C.J. p 1002 note 85. 

29* N C —Hunt v. Cooper, 139 S B 
446, 194 N.C. 265. followed in Out¬ 
law v. Cooper, 139 S.E. 447, 194 
N.C 268 

30. Mich.—PoWerS v. Rockwell, 137 
NW. 612, 171 Mich. 666. 

31. Neb.—Lennemann v. Harlan 
County, 194 N.W. 814, 110 Neb. 
742. 

32. U.S.—Stratton v. St. Louis 

Southwestern Ry. Co, Ill., 52 S.Ct. 
222, 284 U.S. 580.; 76 L.©d 465. 

33. US—Stratton v. St LoUle 

Southwestern Ry. Co* supra. 

34. US —Stratton v. ‘tft Louis 

Southwestern Ry. Co., Supra 

35 . Iowa.—Scottish Union, etc.. Ins. 
Co. v. Herriott, 80 N.W., 666, 109 
Iowa 606, 77 Am.S.N. 548. 

61 C.J. p 1062 note 96. ' , 

38 . U.S.—Matthews v. Rodgers, 


[ Miss., 52 S.Ct 217, 284 U.S. 621, 76 
LEd 447 

37. Tenn.—Automobile Sales Co. v. 
[ Johnson. 122 S.W 2d 458, 174 Tenn. 

38, 120 ALR. 370. 

38. Tenn—Automobile Sales Co v 
Johnson, supra. 

61 C.J p 1002 note 96. 

39. US—Smith v. Rackliffe. Cal, 87 
F. 964, 31 C.C.A. 328, affirmed 20 
S.Ct. 919, 178 U.S. 436, 44 LEd 
1140. 

61 C.J. p 1002 note *97. 

Payments before passage of act 
Act giving taxpayers right to sue 
state for recovery of Illegally paid 
taxes applies to refund of taxes il¬ 
legally paid before as well as after 
passage of the act.—State v. Cum¬ 
mings, 40 S6:2d 587, 20rMiss. 680. 
Withdrawal of oo&sent 
Act withdrawing consent of state 
to any suit agaipst it for purpose 
of recovering a refund of ad valorem 
taxes paid on oil ana g&s royalties 
did not have effeeffc of divesting judg¬ 
ment creditors of right to recover 
taxes Illegally paid.—State ▼. Cum¬ 
mings, supriu 

40 . Tenn.—Automobile Sales Co. v. 


Johnson, 122 S W.2d 453, 174 Tenn 
38, 120 A.L.R. 370. 

41. Mass.—Chilton Club v. Common¬ 
wealth, 83 N.B.2d 265, 323 Mas^ 
543 

42. Ind.—Mills v Hendricks Coun¬ 
ty, 50 Ind 436. 

61 C.J. p 1002 note 98. 

43. Ind.—Shoemaker v. Grant Coun¬ 
ty, 36 Ind. 176. 

44. Kan.—Kittredge v. Boyd, 20 P 

2d 811, 137 Kan. 241, 93 A.L.R 
583. , 

45. Kan.—Salthouse v. Board of 
Com’rs of McPherson County, 224 
P. 70, 115 Kan. 668. 

61 C.J. p 1002 note I. 

46. Tex.—Community Public Service 
Co v. James, Civ.App., 167 SW 
2d 688, eihrbi* refused. 

County clerk who sold tag stamps 
Tex.—Community Public Service Co. 
v. James, supra. 

Sheriff and his deputy* who exe¬ 
cuted distress warrant issued by>< 
state commissioner of finance and 
taxation, were not necessary or propt' 
er parties*—I^yons v. l*ay, 166 S.W. 
2d 778, 179 Tenn. 388, 

47. Wash —Byram v* Thurston 
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essary party. Under statute# providing for making 
zany person a defendant who is a necessary party to 
a complete determination pf the question involved, 
and without whose presence a determination of the 
controversy cannot be had, bondholders and judg¬ 
ment creditors are necessary parties defendant in an 
action to recover back taxes levied to pay judgments 
which were based on, and funding bonds which evi¬ 
denced, debts attempted to be incurred in violation 
of constitutional limitations. 48 In order to avoid 
circuity of action and dispose of the whole con¬ 
troversy all taxing districts jointly assessing a 
corporation should be made parties to an action by 
the corporation to recover a tax paid by it on one 
of the districts. 48 However, where the statute pro¬ 
vides that an action to recover illegal taxes paid 
under protest shall be maintained against the county 
treasurer, the fact that the outcome of the suit may 
affect some municipality does not authorize it to 
intervene as defendant. 60 In a suit against a tax¬ 
ing or fiscal officer in his individual capacity to re¬ 
cover money allegedly wrongfully obtained by 
duress the government is not a necessary party; 51 
and even where such taxing officer is sued in his 
official capacity the taxing entity which would re¬ 
ceive part of the funds is not required to be joined 
as a party defendant. 62 The assignee of a mort¬ 
gage, who had not paid the taxes or had the taxes 
paid out of his funds, is not entitled to participate in 
any refund and may properly be denied leave to in¬ 


tervene in proceedings to recoyer taxes paid. 58 

Taxing unit at ting for other taxing unite. The 
taxing unit Which has collected the tax is the tax 
unit which is suable for the return of the tax, re¬ 
gardless of the apportionment among other taxing 
units of the tax collected ; 64 and such unit is liable 
for the full amount of the tax so collected, since the 
taxpayer is not required to pursue the different tax 
units to which the tax was apportioned. 66 Where 
a county has a tax system in which the taxing 
functions of a city and other political entities have 
been consolidated, the county is authorized to appear 
m and defend suits for tax refunds on its own be¬ 
half and on behalf of the other entities whose func¬ 
tions have been transferred to, and consolidated 
with, those of the county ; 56 and such other entities 
are, therefore, not indispensable parties to such ac¬ 
tions. 67 

f. Pleading 

The taxpayer’s pleading must allege all the essen¬ 
tial facts constituting his cause of action, and such 
matters must be proved; and the plea or answer should 
meet such allegations and raise an issue. 

In an action to recover back taxes paid, the tax¬ 
payer’s pleading must set out all the essential facts 
constituting his cause of action, 58 without stating 
legal conclusions, 59 and without surplusage. 60 Thus, 
the petition or complaint must distinctly allege the 
facts relied on as rendering the tax illegal or its 
exaction unlawful, 61 although it has been held that 


County, 251 P 103, 252 P 943, 141 
Wash. 28. 

48. U.S.—St. Louis-San Francisco 
Ry. Co. v. Blake, C.CA.Okl. t 36 F. 
2d 652. 

49. Wis —Burkhardt Milling: & Elec¬ 
tric Power Co. v. City of Hudson, 
156 N.W. 1011, 162 Wis 361. 

50. Okl,—First Nat Bank v. Pitts, 
249 P. 907. 120 Okl. 8. 

51. U S.—Jimenez v. Domenech, C 
C.A.Puerto Rico. 80 F.2d 767. 

58. Miss.—Stone v. General Box Co., 
53 So.2d 85. 212 Miss 60. 

53. N T.—People ex rel, Balbrook 
Realty Corp v. Mills, 66 N.E.2d 
50, 296 N.Y. 190. 

54. Ariz—Maricopa County v Hod- 
grin, 50 P.2d 15, 46 Ariz 247, 101 A. 
Li.R. 793. 

53. Ariz.—Maricopa County v. Hod- 
gin, supra. 

56. Cal.—Los Angeles County v. Su¬ 
perior Court in and for Los An¬ 
geles County, 112 F.2d 10, 17 Cal. 
2d 707. 

57. Cal —Los Angeles County v. Su¬ 
perior Court in and for Los Ange¬ 
les County, supr* 


58. Ariz—People's Finance & Thrift 
Co. v. Pima County, 38 P.2d 643, 
44 Ariz. 440. 

Cal —De Mille v. Los Angeles Coun¬ 
ty, 77 P.2d 905. 26 Cal.App.2d 506. 

61 C.J p 1Q03 note 10. 

Pleadings held sufficient 

Ky.—Talbott v. United Supply Co., 91 
S.W.2d 1002. 263 Ky. 95 

Neb.—Western Public Service Co. v. 
Wheeler County. 2 52 N.W. 609 , 126 
Neb. 120. 

N.D—Home Owners' Loan Corp. v. 
Wright, 299 N.W. 860, 71 N D. 235 

Okl —Stevenson v. Friend, 165 P 2d 
133, 196 Okl. 249. 

Pa.—Fidellty-Philadelphla Trust Co. 
v. Sherwood Mut. Sav. & Loan 
Ass’n, 30 Pa.Dist & Co 440. 

Pleading held Insufficient 

Cal—-McClellan v. State, 6 P 2d 994, 
119 Cal.App. 535, certiorari denied 
McClellan v. State of California, 
53 S.Ct. 14, 287 U S. 611, 77 L Ed. 
531. 

59. Mont—Butte Electric R. Co. v 
McIntyre, 227 P. 61, 71 Mont 21. 

60. Mont.—Butte Electric R. Co. v 
McIntyre, supra. 

61. Cal.—Guaranty Liquidating Cor¬ 
poration v, Board of Sup’rs of Los 


Angeles County, 71 P.2d 931, 22 Cal 
App.2d 684 

Mont.—Northern Pac. Ry. Co v. Mus¬ 
selshell County, 32 P.2d 1, 96 Mont 
544 

N.Y —Clark v Herkimer County, b 
N Y S 2d 675 

Okl —Keaton v. Bonaparte, 50 P 2d 
404, 174 Okl. 316, followed in First 
Nat Bank & Trust Co of Oklahoma 
City v. Bonaparte, 50 P 2d 407, 174 
Okl 315 and Oklahoma Furniture 
Mfg. Co v Bonaparte, 50 P 2d 410, 
174 Okl. 867. 

61 C J. p 1003 note 13. 

Deprivation of due prooess 

Before taxpayer can recover illegal 
portion of taxes paid under protest, 
he must allege facts showing that 
illegality arises from some action 
from which law provides no appeal 
or that failure to give taxpayer no¬ 
tice of increase deprives him of due 
process —Bonaparte v. Tradesmen's 
Nat Bank, 63 P 2d 1106, 175 Okl 530, 
followed in Bonaparte v. Walker, 53 
P 2d 1108, 175 Okl. 532—Huston v 
Curtis Cos., 16 P.2d 874, 160 Okl 216 

Pleadings held sufficient 

Mont—Johnson v. Johnson, 15 P 2d 
842. 92 Mont. 6}2. 
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a general allegation that the levy and collection of 
the taxes were illegal and without authority of law 
is sufficient, without specifying the grounds of ille¬ 
gality. 62 The complaint must also allege the pay¬ 
ment of the tax, 62 to the officer authorized by law 
to collect it, 64 and, where the statute imposes such 
condition, at the time and in the manner fixed by 
law, 66 and that he has paid or offered to pay the 
amount of tax to which the taxing authorities are 
in any event entitled. 66 So also the taxpayers 
pleading must allege that such payment was involun¬ 
tary, when this is necessary to entitle him to re¬ 
cover, with facts showing duress or compulsion or 
some compelling necessity of making the payment; 67 
but, where the statute provides for recovery of il¬ 
legal taxes paid, on notifying the collecting officer 
of the grounds of complaint and that suit will be 
brought, it is not necessary to allege that payment 
was made under duress. 68 

The complaint must also allege the performance 
of all other conditions precedent to the maintenance 
of the action, 66 such as, where required by the 
various statutes, protest, 70 which protest must be set 


forth, 71 or a proper presentation of the claim and 
disallowance thereof, 72 or a proper demand for the 
return of the tax before suit brought, 73 or the ex¬ 
haustion of other remedies, 74 or a sufficient excuse 
for failure to comply with the statutory require¬ 
ment. 76 A statute requiring it to appear of record 
in an action to recover taxes paid under protest that 
the action was commenced within a certain time aft¬ 
er payment does not require the complaint to allege 
such fact, where the record affirmatively shows that 
the action was brought in time. 76 Where the rule 
prevails that an action to recover an illegal tax 
paid cannot be maintained against the collector aft¬ 
er he has paid over the money to the proper au¬ 
thorities, a declaration against a collector, which 
fails to allege that he had not paid the money over to 
the state and county authorities, is fatally defec¬ 
tive. 77 It has been held that the taxpayer must al¬ 
lege the assessed value of the property in issue for 
the year in question 78 

Joinder of counts. Rules governing the joinder 
of counts in pleadings in civil actions generally, dis¬ 
cussed in Pleadings §§ 87-91, have been applied in 


Neb.—Western Public Service Co. v 
Wheeler County, 252 N.W 609, 126 
Neb 120 

61 C.J p 1003 note 13 [b]. 

Pleadings held insufficient 

(1) The mere allegation that the 
price at which plaintiffs property 
was purchased at a judicial sale was 
nineteen thousand five hundred dol¬ 
lars and that the assessments against 
the property for certain years were 
fifty-three thousand five hundred dol¬ 
lars and forty-seven thousand five 
hundred dollars was insufficient to 
charge that the property was bo as¬ 
sessed as to put an Inequitable bur¬ 
den of taxation on plaintiff so as to 
permit the bringing of an action un¬ 
der statute relating to recovery of 
unlawful taxes.—Highlander Co v 
City of Dodgeville, 25 N.W.2d 76, 249 
Wis. 5«. 

(2) Other pleadings held insuffi¬ 
cient—Illinois Commercial Tel Co 
v Smothers, 103 N.E.2d 69, 411 Ill. 
67—61 C J. p 1008 note 13 [c]. 

60. US.—Salt Lake County v. Utah 
Copper Co., CC.AUtah, 294 P. 199, 
certiorari denied 44 S Ct. 403, 264 
U S. 590, 68 L.Ed. 864, and error 
dismissed 45 S.Ct 461, 267 U.S. 
610, 69 LEd 813. 

61 OJ. p 1004 note 14. 

68 * Okl.—Grubb v. Smiley, 283 P. 

784, 140 Okl. 233. 

61 C.J. p 1004 note 16. 

64 . Okl.—Lusk v. Ryan, 171 P. 323, 
69 Okl. 165. 

6ft. Okl.—Grubb v. Smiley, 283 P. 

784, 140 Okl. 233. 

61 C.J. p 1004 note 17. 


66. Cal—Bandini Estate Co. v. Los 
Angeles County, 82 P.2d 185, 28 
Cal App 2d 224—De Mille v Los 
Angeles County, 77 P 2d 905, 25 
Cal.App.2d 506 

67. Neb—Riggs-Orr Inv. Co v City 
of Omaha, 266 N.W. 430, 130 Neb 
697. 

61 C.J. p 1004 note 18. 

Allegations held sufficient 

U.S.—Jimenez v. Domenech, C.CA. 
Puerto Rico, 80 F.2d 767. 

61 C.J. p 1004 note 18 [b]. 

Allegations held insufficient 

U.S—Security Nat Bank of Water- 
town, S. D., v Young, C.C A.S D , 
55 F.2d 616, 84 A.L.R. 100, certio¬ 
rari denied Security Nat Bank v. 
Young, 52 S.Ct. 502, 286 U.S. 551, 
76 L.Ed. 1287. 

Ga—Eibel v. Royal Indemnity Co, 
177 S E. 350, 50 GaApp. 206—Mor¬ 
ris v. Floyd County, 167 S.E. 127, 
46 GaApp. 150. 

61 CJ. p 1004 note 18 [c]. 

68. Okl.—Lusk v. Ryan, 171 P. 823, 
69 Okl 165. 

69. Cal.— Corpus Juris quoted in 

Three G. Distillery Corp. v. John¬ 
son, 103 P.2d 429, 430, 89 Cal.App 
2d 431. 

61 C.J. p 1004 note 20. 

70. U.S.—Jimenez r. Domenech, C.C. 
APuerto Rico, 80 F.2d 767. 

Cal.—Corpus Juris quoted in Three 
G. Distillery Corp. v. Johnson, 103 
P.2d 429, 480, 89 Cal.App.2d 431. 

Ill.—People ex rel. City of Highland 
Park v. McKibbin, 44 N.E.2d 449, 
880 III. 447, certiorari denied Peo-1 
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pie of State of Illinois ex rel. City 
of Highland Park v. McKibbin, 63 
SCt. 852, 318 U.S. 778, 87 L.Ed 
1147 

61 C.J p 1004 note 21. 

71. Cal —DeMille v Los Angeles 
County, 77 P 2d 905, 25 Cal.App 
2d 506. 

72. Ala—National Bank of Boas ▼. 
Marshall County, 157 So. 444, 229 
Ala 369 

73. N.C.—Outlaw y. Cooper, 189 8. 
E 447, 194 N.C 268. 

61 C.J. p 1004 note 22. 

Petition held sufficient 

Neb—Western Public Service Co. v. 
Wheeler County, 252 N.W. 609, 126 
Neb 120. 

74. Ind —Culbertson v. Board of 
Com’re of Fayette County, 194 N. 
E. 638, 208 Ind. 22. 

7ft. U.S.—Crawford County Trust 4b 
Savings Bank v. Crawford County, 
CCA.Iowa 66 F.2d 971, certiorari 
denied 54 S.Ct. 489, 291 U.S. <64, 76 
L.Ed. 1055, O&wford County Trust 
ft Savings Bank of Dennison, Iowa 
v. Crawford County, Iowa, 54 S 
Ct. 439, 291 U.S. 664, 78 L.Ed. 
1055, and Farmers’ State Bank of 
Dow City, Iowa v. Crawford Coun¬ 
ty, Iowa, 54 S.Ct. 489, 291 U.S. 664, 
78 L.Ed. 1055. 

76. Mont—Belknap Realty Co. y. 
Simmineo, 215 P. 659, 67 Mont 
259. 

77. Fla—Seaboard Air Line Ry. Co 
Y. Allen, 89 So. 556, 82 Fla 191. 

78. Okl.—'Turner r. Pitts, 19 P.2dt 
563, 162 Okl. 246. 
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actions to recover back taxes. 7 * Thus, where the 
first count in a complaint states facts entitling plain¬ 
tiff to recover a part of the sum paid by him for 
taxes and the second states the same facts, together 
with others alleged to invalidate the whole tax, and 
the prayer is for a money judgment for the amount 
of the whole tax, there is no misjoinder. 80 

Amendment . In a proper case the court can per¬ 
mit amendment of plaintiffs pleading. 81 

Plea or answer . The plea or answer should meet 
specifically the allegations of the complaint and raise 
an issue. 82 Where plaintiff alleges payment by mis¬ 
take, an affidavit of defense that the taxes were 
paid under mistake of law and not mistake of fact 
is sufficient. 88 So a plea that plaintiff paid the tax 
without request, demand, or threat by the collector, 
and without protest, objection, or compulsion, states 
a good defense. 84 

Issues, proof, and variance. The general rules 
governing questions as to issues, proof, and variance 
in civil actions have been applied in actions to re¬ 


cover taxes paid. 88 Thus, the essential facts al¬ 
leged in the complaint must ordinarily be proved, 88 
although formal proof thereof may be waived. 87 
So also, the evidence must conform to, and be war¬ 
ranted by, the pleadings. 88 It has been held, how¬ 
ever, that, where plaintiff complains that a tax 
paid involuntarily was illegal because levied on prop¬ 
erty largely in excess of what he owned, he is not 
precluded from relying for relief on any other 
ground. 89 

g. Evidence 

The general rule* governing presumptions and the 
burden of proof, and the admissibility and weight and 
sufficiency of evidence, in civil actions apply in actions 
to recover taxes paid. 

The general rules governing presumptions and 
burden of proof in civil actions have been applied 
in actions to recover taxes paid. 90 Thus as in other 
actions and proceedings relating to the correctness 
and validity of tax laws and assessments, there is a 
presumption in favor of the validity of tax laws and 
of the regularity of official action taken under 


79. Wis—Buggies v. Fond du Lac, 
10 N.!W. 565. 53 Wis 436. 

80. Wis.—Buggies v. Fond du Lac, 
supra. 

SI. Mont —International Business 

Machine Corp. v Lewis and Clark 
County, 112 P 2d 477, 111 Mont 
384. 

Permitting amendment held not er¬ 
ror 

In action to recover taxes paid 
under protest, wherein essential ele¬ 
ments of tax protest were incorpo¬ 
rated in petition specifically alleg¬ 
ing surreptitious and erroneous in¬ 
crease in assessment by some unau¬ 
thorized person, permitting amend¬ 
ment of petition to state more spe¬ 
cifically facts relied on was not er¬ 
ror, notwithstanding amendment de¬ 
parted from original petition in al¬ 
legations that assessment was 
raised by authorized persons and 
that taxpayers had notice sufficient 
to cause them to appear before board 
of equalization.—Bonaparte v. Walk- 
er, 77 P.2d 1130, 182 Okl. 388. 

88 . Cal—Savings, etc, Soc v San 
Francisco, 80 P. 1086, 146 Cal. 678. 
R.I.—Clark v. Greene, 62 A. 889, 23 
R.I. 118 

88 . Pa.—Millard v. Delaware, L. & 
W. R. Co., 78 A. 904, 224 Pa. 448. 

84 . Miaa—-Union Land & Timber 
Co. v. Pearl River County, 106 So. 
277, 141 Miaa 181. 

86 . Utah.—Pingree Nat. Bank of 
Ogden v. Weber County, 183 P. 
834. 54 Utah 599. 


Matter not presentable by general 
demurrer 

The question of existence of good 
cause for taxpayer’s failure to make 
application to equalization board to 
correct erroneous assessments, which 
good cause was made necessary to 
authorization by board of county 
commissioners to clerk to issue cer¬ 
tificate of error, cannot be presented 
on general demurrer, but is a matter 
for inquiry at trial —Stevenson v. 
Friend, 166 P 2d 133, 196 Okl. 249 

86. Okl —Turner v. Pitts, 19 P 2d 
563, 162 Okl 246. 

Allegations held qnashable 

Allegations in taxpayer’s suit that 
payment of tax on portion of tract 
was made under protest and invol¬ 
untarily and hence that excess 
amount should be applied on remain¬ 
der of tract were quashable where it 
was admitted that tax certificates 
were paid on portion of the tract 
so that timber thereon could be sold 
—Clements v. Roberts, 10 So 2d 425, 
151 Fla. 669. 

87. Utah.—Murdock v. Murdock, 118 
P. 330, 38 Utah 373. 

61 C.J p 1005 note 34. 

88. Utah.—Pingree Nat Bank of 
Ogden v. Weber County, 183 P. 
334, 54 Utah 599. 

61 C.J. p 1005 note 36. 

Srroneou* c l as sifi cation 
Taxpayer, In actions brought to 
obtain refunds of taxes arising from 
classification, could establish that 
the classification was erroneous — 
Southern California Tel. Co. v. State 
Board of Equalization, 82 P.2d 422, 
12 Cal.2d 127. 


I Circumstances surrounding making 
of assessment 

In action to recover amount paid 
under protest as taxes, wherein com¬ 
plaint contained allegations impugn¬ 
ing acts of the tax assessor as well 
as acts of county and state boards 
of equalization, testimony of as¬ 
sessor concerning circumstances sur¬ 
rounding making of the assessments 
was admissible —Investors Security 
Co v. Moore, 127 P.2d 225, 113 Mont 
400. 

Manner of introducing confession* 
and admissions 

The better rule to follow to show 
that former tax assessor admitted 
that assessments on land were arbi¬ 
trary and excessive would be to 
place appropriate allegations in tax¬ 
payer’s bill which would be support¬ 
ed by alleged confessions and admis¬ 
sions—Clements v Roberts, 10 So 
2d 425, 151 Fla. 669. 

89. Mich.—Babcock v. Beaver Creek 
Tp, 31 NW 423, 64 Mich 601. 

90. Mich.—-Cleveland-Cliffs Iron Co. 
v. State of Mich., Dept, of Reve¬ 
nue. 45 N.W.2d 46, 329 Mich. 225. 

Clear showing to oontrary 

In face of clear showing to con¬ 
trary, it could not be presumed that 
a portion of intangibles owned by a 
foreign corporation doing business 
in state, and located outside state, 
was used in connection with domes¬ 
tic business and derived from domes¬ 
tic business, for purpose of render¬ 
ing intangibles subject to taxation 
by state.—Cleveland-Cliffs Iron Co. 
v. State of MlclL, Dept, of Revenue, 
supra. 
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1 l* 

and the burden Is on plaintiff,, notwith¬ 
standing defendants pffered no testimony, 92 to prove 
tl\e illegality of the tax or other grounds on which 
he particularly relies to establish his right to re- 
cover, 93 such as that more taxes have been exacted 
than in equity and good conscience should have been 
paid. 94 In particular, he must prove the fact of 
payment to the officer authorized by law to receive 
the taxes, 96 in the manner and time provided by 
law, 96 and that the payment was not voluntary, but 
was made under duress or compulsion, when this is 
necessary to a recovery, 97 since all tax payments are 
presumed to be voluntary until the contrary is made 
to appear ;W C r, where the statutory right to re¬ 
cover a tax voluntarily paid is claimed, that there 
was a substantial compliance with such statute; 99 
and he must show clearly the exact amount which he 
is entitled to recover. 1 So, also, it is a general rule 


that plaintiff seeking recovery on the ground that 
the tax was excessive must show the excess of taxes 
over what he would have been obliged to pay had 
he been legally and properly assessed ; 8 but the rule 
does not apply where the illegalities are such thkt it 
is impossible to ferret out the legal, from the ille¬ 
gal, taxes. 8 Where the ground of objection is that 
the tax was levied in part for an illegal object, 
it is not necessary to show that the recovery was 
applied to the object 4 When a disputed tax assess¬ 
ment is finally determined, it relates back to the time 
when, under the law, it was required to be made, and 
payment of taxes assessed during that period will 
be presumed to be made on that valuation. 5 

On the other hand, the burden is on defendant to 
prove facts set up by way of defense to the action, 6 
where plaintiff has made a pnma facie case. 7 So, 
where a grantor reserved standing timber on land, 


91. Cal.—Rancho Santa Margarita 
v. San Diego County, 26 P.2d 716. 
135 Cal.App. 134. 

Wash.—Dexter Horton Bldg. Co. v. 
King County, 116 P 2d 507. 10 

Wash 2d 18 6—Swanson v. Snoho¬ 
mish County, 71 P.2d 170, 191 
Wash. 389. 

Palms ss of franchise tax formula 
presumed 

Cal.—Butler Bros. v. McColgan, 111 
P.2d 834, 17 Cal 2d 664. affirmed 62 
SCt 701, 316 U.S 501, 86 LE4. 
991. 

99. NT—Clark v. Herkimer Coun¬ 
ty, 8 N Y S.2d 676. 

93. TJ.S.—Toy Nat Bank of Sioux 
City, Iowa, v Smith, DC Iowa, 8 
F.Supp. 638, reversed on other 
grounds, C.C.A., Hammerstrom v 
Toy Nat. Bank, 81 F 2d 628, cer¬ 
tiorari denied Toy Nat Bank v. 
Hammerstrom, 67 S Ct 9, 299 U 8. 
546, 81 L Ed. 402. Iowa Joint Stock 
Land Bank v. Hammerstrom, 67 
SCt. 9, 299 US. 646, 81 L.Ed. 402, 
and Live Stock NAt. Bank v. Ham¬ 
merstrom. 57 S,Ct. 9, 299 U.S. 646, 
81 L Ed. 402. 

Cal —Equitable Life Assur. Soc. of 
U S. v. Johnson, 127 P.2d 95, 53 
Cal.App 2d 49—Automobile Accept¬ 
ance Corporation v. Hopkins, 8 
P.2d 509, 121 C*l.App. 168—Mc¬ 
Clellan v. State, 6, P.2d 994, 119 
Cal App. 635, certiorari denied Mc¬ 
Clellan v State of California, 68 

S.CL 14, 287 U S. 611, 77 L.Bd. 581 

DeL—Vajle v DuPont, Del., 182 A. 
681, 7 W.W Harr. 284, 101 A.L.R. 
948. 

W&sfcr-B#tiah Columbia Breweries 
(1913) V>* King County, 136 P.2d 
870, If W«eb.2d 437—Osette Ry 
Cp~ v. Grays- Harbor ^County, 133 
P.2d 983, 16 Wash 2d 459—Ameri¬ 
can Smelting A Refining Co. v. 


Whatcom County, 124 P.2d 963, 13 
Wash.2d 295. 

61 C.J. p 1005 note 44. 

Constructive fraud 

There is a presumption in favor 
of tax assessment, and burden rests 
on property owner suing for alleged 
excessive amount of taxes paid un¬ 
der protest to establish by clear and 
convincing evidence that property 
was assessed at such excessive val¬ 
uation as to amount to constructive 
fraud—Dexter Horton Bldg. Co. v. 
King County, 116 P 2d 507. 10 Wash. 
2d 186—Swanson v. Snohomish 
County, 71 P 2d 170, 191 Wash. 389— 
Northwestern & Pacific Hypotheek- 
bank v Adams County, 24 P 2d 1086. 
174 Wash 447, followed in 24 P.2d 
1088, 174 Wash. 707 

Abus* of discretion by commissioner 

Tenn.—American Bemberg Corp. v. 
Carson, 219 S.W 2d 169, 188 Tenn 
263. 

Corporate franchise tax formula 
Where formula method is adopted 
by taxing power in assessing corpo¬ 
rate franchise tax, the burden of 
proof is on the taxpayer, in an ac¬ 
tion to recover tax paid, to show 
that such method has been applied 
unreasonably and arbitrarily.—But¬ 
ler Bros. v. McColgan, 111 P.2d 334, 
17 C&l 2d 664, affirmed 62 S.Ct. 701, 
316 U.S. 501, 86 L.Ed. 991. 

94b Cal—Pacific Fruit Exp. Co. v. 
McColgan, 163 P.2d 697, 67 Cal. 
App.2d 93. 

Personalty improperly taxed as part 
of realty 

Cat—Trabue Pittman Corp. v. Lo> 
Angeles County, 175 F.2d 512, 29 
Cali 2d 385. 

> i 

90b N.D.—Bever v. Investors' Syn¬ 
dicate, 158 N.W. 476, 31 N.D. 247. 
61 C.J. p 1005 note 45. 
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96. Okl.—Grubb v. Smiley, 288 P. 
784, 140 Okl. 233. 

97. U.S—Mahnomen County, Minn 
v. U. S, Minn, 63 SCt 1254, 819 
U.S. 474, 87 L.Ed 1527—Corpus 
Juris cited la Vidal v. Stahmann 
Farms, CC.A.NM, 93 F.2d 902, 
904, reversed on other grounds 69 
SCt 41, 305 US 61. 83 L Ed. 41 

N D —State ex rel. Old Line Life 
Ins. Co of America v. Olsness, 249 
N.W. 694, 63 N.D. 695—Russ v 
Everson, 246 N.W. 649, 63 ND 
146. 

61 C J p 1005 note 47. 

98. Fla.—Clements v. Roberts, 10 

So 2d 425, 161 Fla- 669—North 

Miami v. Seaway Corp., 9 So 2d 
705, 151 Fla. 301. 

Wis.—Interstate Department Stores 
v. Henry, 272 N.W. 451, 224 Wis. 
394. 

99. Neb.—Riggs-Orr Inv. Co v. City 
of Omaha, 266 N.W. 430, 180 Neb. 
697—Monteith v. Alpha High 
School Dist. of Chase County, 261 
N.W. 661, 125 Neb. 665. 

1. Ind.—Indianapolis v* Ritzlnger, 
56 N.E. 141, 24 Ind.App. 65. 

8. Del.—Vale v. DuPont, 182 A. 668, 
7 WW.Harr. 254, 103 A.L R. 946. 

Mich.—Solomon v. Oscoda Tp., 43 N 
W 990, 77 Mich. 365. 

3. Mich.—Solomon v. Oscoda Tp.* 
supra. 

4* Conn.—Gillette v. Hartford, 31 
Conn. 351. 

6, Fa.—Philadelphia A Reading 
Coal A Iron Co. v, School Diet of 
Borough of Tamaqua, 156 A. 75, 
804 Pa 489* 76 A.LJR. 1007. 

6 . Mass. — Masonic Education & 
Charity Trust v. City of Boston, 87 
N.E. 602, 201 Mass. 820. 

61 C.J. r p 1006 note 53. 

7. Wyo.—Ver Straten v. posh# n 
County, 246 P. 916, 35 Wyo. 67. 



84 C.J.S, 


TAXATION 


§ G39 


and gave notice that title to the land had passed to 
a grantee, but the grantee did not record the deed, 
and the grantor was assessed for the land, the bur¬ 
den is on defendant in an action by the grantor to 
recover back the tax paid, to prove that there was 
timber on the land at the time of the assessment, sub¬ 
ject tQ taxation against the grantor. 8 

Admissibility . The general rules governing the 
admissibility of evidence have been applied m ac¬ 
tions to recover back taxes paid, 9 as on the question 
of erroneous, excessive, or fraudulent valuation. 10 
Thus, plaintiff is entitled to show that the tax was 
paid and protest made at a time other than that 
shown by the tax receipts or entries in the treas¬ 
urer’s records. 11 On the other hand, a statement of 
the value of property found on the tax rolls, not 
made or shown to have been agreed to by the prop¬ 
erty owner, is not admissible against him , 12 and evi¬ 


dence is not admissible to show that the tax sought 
to be recovered which was ordered to be levied for a 
Certain purpose was in fact levied for other purposes 
in order to avoid the limitations on the taxing pow¬ 
er; 18 and, where payment was voluntary, evidence 
that plaintiff was notx liable to pay the tax, and 
that defendant had no right to receive it, is inad¬ 
missible. 14 

Where payment was made under a protest pur¬ 
suant to statute, plaintiff is generally restricted to 
the grounds of objection stated therein, as dis¬ 
cussed supra § 638 c. 

Weight and sufficiency . The general rules as to 
the weight and sufficiency of evidence have been ap¬ 
plied in actions by taxpayers to recover taxes paid, 13 
as m determining the sufficiency of the evidence on 
the issues of validity of the tax generally, 16 exces¬ 
sive or fraudulent assessment or valuation, 17 time of 


8. Mich —Ward v Echo Tp., 108 
N.W. 364. 146 Mich. 66. 

9. Fla.—Gay v. Bessemer Proper¬ 
ties. 32 So 2d 587. 159 Fla. 729. 

61 C J p 1006 note 58. 

Bvidenoe held inadmissible 

(1) Fact that national bank had in 
previous years paid tax on its capi¬ 
tal stock without questioning legal¬ 
ity of tax was held immaterial in 
suit to recover tax on stock paid 
under protest—Ward v. First Nat. 
Bank. 142 So 93. 225 Ala. 10. 

(2) Other evidence held inadmis¬ 
sible see 61 CJ p 1006 note G8 [a] 

10. Cal —Southwest Land Co. v 
Los Angeles County. 188 P. 675, 
46 Cal App 9. 

61 C.J P 1006 note 57. 

Bvidenoe held admissible 

(1) Testimony of assessor show¬ 
ing that value placed on the lands in 
prior year was higher than for cur¬ 
rent year, was admissible as proof 
that assessor did not act arbitrarily 
in fixing the assessed value for cur¬ 
rent year—Investors Security Co. v. 
Moore, 127 P 2d 226, 113 Mont. 400. 

(2) Admission of evidence offered 
by plaintiff concerning income ac¬ 
cruing from land, and of evidence 
concerning defendant county's sale 
of lands under tax foreclosure was 
held not error —Northwestern & 
Pacific Hypotheekbank v Adams 
County, 24 P.2d 1086, 3 74 Wash. 447, 
followed in 24 P.2d 1088, 174 Wash. 
707. 

Bvldenos hold inadmissible 

(1) In general.—Bodcaw Lumber 
Co. of Louisiana v. Jordan, Leu App., 
14 So.2d 98-—61 C.J. p 1006 note 57 
C*3. 

(2) In taxpayer’s action to recov¬ 
er taxes paid under protest on 
ground of overassessment, testi¬ 
mony of expert witness for plaintiff 


as to various factors which should 
have been considered by assessor in 
estimating value of property in¬ 
volved. although material before 
board of equalization, could not be 
considered by court where it was not 
offered in evidence before the board 
—Eastern-Coiumbia, Inc , v Los An¬ 
geles County, 143 P.2d 992, 61 Cal 
App 2d 734 

(3) In action by taxpayer against 
county treasurer to recover taxes 
paid under protest, wherein taxpay¬ 
er introduced a purported order of 
the county board of equalization, 
trial court improperly admitted work 
sheet introduced by county treas¬ 
urer from the flies of the county 
assessor—Ohio Oil Co. v. Payne, 103 
P 2d 949, 187 Okl. 464. 

11. Mich.—Lingle v. Elmwood Tp, 
105 NW 604, 142 Mich 194 

12. Tex —Galveston County v. Gal¬ 
veston Gas Co, 10 S W 683, 72 
Tex 509. 

13. Tex -—Cresswell Ranch, etc., Co 
v Roberts County, Civ App, 27 
SW 737. 

61 C J. p 1006 note 61. 

14. Ill.—School of Domestic Arts 
and Science v. Harding, 163 NE 
15, 331 Ill. 330. 

15. Wash.—Swanson v Snohomish 
County, 71 P.2d 170. 191 Wash. 389. 

Clear and convincing evidence re¬ 
quired 

Wash—American Smelting & Refin¬ 
ing Co v. Whatcom County, 124 
P 2d 963, 18 Wash.2d 295—Dexter 
Horton Bldg. Co. v. King County, 
116 P.2d 507, 10 Wash.2d 186— 
Swanson v. Snohomish County, 71 
P.2d 170, 191 Wash. 389. 

16. Okl.—Southwestern Osteopathic 
Sanitarium v. Davis, 242 P. 1033, 
115 Okl. 296. 


Bvidenoe held sufficient 

(1) In general —Export Leaf To¬ 
bacco Co v Los Angeles County, 
202 P.2d 622, 89 Cal App 2d 909—61 
C J p 1007 note 66 [a] 

(2) To sustain finding that plain¬ 
tiff association devoted to developing 
histrionic talents of students was an 
educational institution of collegiate 
grade not conducted for profit so as 
to be exempt from taxation —Pasa¬ 
dena Playhouse Ass’n v. Los Ange¬ 
les County, 169 P 2d 679, 69 Cal.App 

I 2d 611. 

(3) To show that property had 
been used and held exclusively for 
burial or other permanent deposit 
of human dead or for care, mainte¬ 
nance, or upkeep of such property 
or such dead and that no part there¬ 
of had ever been used or held for 
profit.—San Gabriel Cemetery Ass'n 
v. Los Angeles County, 122 P.2d 330, 
49 Cal.App.2d 624 

Bvidenoe held Insufficient 

(1) To show that more than a fair 
proportion of net profits had been 
taxed for excise taxes by the state 
—General Shoe Corp. v. Stokes, 181 
S W.2d 146, 181 Tenn. 286. 

(2) Other evidence held insuffi¬ 
cient see 61 C.J. p 1007 note 66 [b] 

17. Wash.—Houston v. King Coun¬ 
ty, 155 P. 773. 90 Wash 200. re¬ 
heard 169 P. 696, 92 Wash. 701. 

61 C.J. p 1007 note 67. 

Bvidenoe to be considered 
Wash.—Northwest Chemurgy Secur¬ 
ities Co. v. Chelan County, 228 P. 
2d 129, 38 Wash.2d 87. 

Bvidenoe held not of controlling im¬ 
portance 

Fact that taxpayer sought no re¬ 
duction of assessed valuation for 
several yeara is not of controlling 
importance in action for tax refund 
in which taxpayer claimed excessive 
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payment, 1 * and payment under protest 11 or under 
duress. 20 A decree of a court adjudging a tax to 
be void and reciting the presence of both parties 
by counsel is sufficient proof of such invalidity. 21 
So, the production and identification of the original 
tax receipt containing a minute that the tax was 
paid under protest, supported by plaintiff’s uncon- 
tradicted testimony, are sufficient proof of that 
fact. 22 Mere increase in the assessment over the 
preceding assessment does not prove that the sub¬ 
sequent assessment was illegal and excessive. 22 It 
has been held that the practice of justifying the ac¬ 
tion of taxing officers simply on their own uncor¬ 
roborated statement is not commendable; 24 nor is 


the practice of attempting to sustain a charge 
against such officers by the uncorroborated testi¬ 
mony of the landowner commendable. 2 * 

L Trial 

In an action to recover taxes paid questions of fact 
should be submitted to the Jury under proper Instructions 
from the court. 

The general rules governing the trial of civil ac¬ 
tions have been applied in actions to recover taxes 
paid, 26 Thus, the instructions must clearly and 
fairly submit the issues raised by the pleadings and 
evidence. 27 In a case involving overvaluation of 
land for tax purposes, the court in such inquiry 


valuation amounting to constructive 
fraud—Northwestern & Pacific Hy- 
potheekbank v. Adams County, 24 
P.2d 1086, 174 Wash. 447, followed 
In 24 P.2d 1088, 174 Wash. 707. 

Svldenoe hold sufficient 

(1) In general. 

Cal.—Kaiser Co. v. Reid. 184 P.2d 
879, 30 Cal.2d 610—Eastern-Colum- 
bia, Inc., v. Los Angeles County, 
143 P.2d 992, 61 Cal App 2d 734. 
N.Y.—Clark v. Herkimer County, 8 
N.Y.S 2d 676. 

Tex—Ward County v. Wentz, Civ 
App , 69 S W 2d 671 
Wash—Northwest Chemurgy Secur¬ 
ities Co v. Chelan County, 228 P. 
2d 129, 38 Wash.2d 87 
61 C.J. p 1007 note 67 [c]. 

<2) To uphold acts of the county 
assessor—American Smelting &. Re¬ 
fining Co. v. Whatcom County, 124 
P.2d 963, 13 Washed 295. 

(3) To Justify comparison of as¬ 
sessed and market values of two 
tracts of land by board of equaliza¬ 
tion in proceedings to increase tax 
assessment on one of them.—Rancho 
Santa Margarita v. San Diego Coun¬ 
ty. 26 P.2d 716, 136 Cal.App. 134. 

(4) To sustain findings of the tax 
assessor and county and state 
boards of equalization with respect 
to the fair cash value of certain 
lands for purpose of taxation.—In¬ 
vestors Security Co. v. Moore, 127 
P.2d 226, 113 Mont 400. 

(6) To show that assessments 
were not arbitrary so as to justify 
reduction thereof by court.—John 
S. Baker Inv. Co. v. Pierce County, 
27 P.2d 1092, 176 Wash. 669. 

(6) To establish that land was 
overassessed.—Bestman v. Snoho¬ 
mish County, 13 P.2d 603, lit Wash. 
244. 

(7) To show that plaintiff was re¬ 
quired to pay exorbitant and arbi¬ 
trarily fixed tax.—L. W. Blinn Lum¬ 
ber Co. v. Los Angeles County, 14 
P.24 616, 216 Cal. 468. 

(t) To sustain valuation placed 
on property by trial court.—North¬ 


western & Pacific Hypotheekbank v. 
Adams County, 24 P 2d 1086, 174 
Wash. 447, followed In 24 P.2d 1088, 
174 Wash 707. 

Evidence held insufficient 

(1) In general. 

Cal.—Butler Bros v McColgan, 111 
P 2d 334, 17 Cal 2d 664, affirmed 
62 SCt 701, 815 U.S. 501, 86 L Ed 
991—Equitable Life Assur Soc of 
U. S. v. Johnson, 127 P.2d 95, 53 
Cal App 2d 49—Rancho Santa Mar¬ 
garita v. San Diego County, 26 
P 2d 716, 185 Cal.App. 134. 

Wash —Northwest Chemurgy Secu¬ 
rities Co. v. Chelan County, 228 P 
2d 129, 38 Wash.2d 87—Dexter 

Horton Bldg. Co v. King County, 
116 P 2d 507, 10 Wash 2d 186 

(2) Even if evidence supported 
trial court’s finding that assessment 
was excessive, refund was improp¬ 
erly allowed in absence of showing 
that assessment was inequitable 
since mere finding that assessment 
was excessive did not establish a 
jurisdictional defect in levy of tax 
—Krom v City of Antigo, 265 NW 
716, 220 Wis. 542—61 C.J. p 1007 
note 67 [dj. 

(8) To show wrong basis of as¬ 
sessment.—Ozette Ry. Co v. Grays 
Harbor County, 133 P.2d 983, 16 
Washed 459. 

(4) To sustain taxpayer’s burden 
of proving a grossly excessive over¬ 
valuation of his personalty so as to 
authorize recovery of part of the 
taxes.—British Columbia Breweries 
(1918) v. King County, 186 P.2d 870, 
17 Wash.2d 487. 

(6) To show abuse of discretion 
by commissioner In refusing to ap¬ 
ply hardship formula and In apply¬ 
ing regular statutory formulae for 
collection of franchise and excise 
taxee from plaintiff,—Crane Co. v. 
Carson, 234 SW.2d 644, 191 Tenn. 
368, certiorari denlpd 71 S.Ct. 282, 
340 U.S. 906, 96 L.Ed. 655—Ameri¬ 
can Bemberg Corp. v. Carson, 219 
S.W.2d 169, 188 Tenn. 263. 

18. Vt.—Champlain Realty Co. v. 
Town of Brattleboro, 121 A. 680, 
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97 Vt 28, conforming to 43 S Ct. 
146, 260 U S. 366, 67 L Ed. 309, 26 
UR. 1195 
61 C.J. p 1007 note 68. 

19. Mich—Bank of Tustin of J M 
Perry & Co v Burdell Tp, 160 
NW. 367, 184 Mich. 131. 

Evidence held to show payment 
without protest 

N D.—Russ v Everson, 246 N.W. 
649, 63 ND. 146. 

20. Ill.—School of Domestic Arts 
and Science v. Harding, 163 N E 
15. 331 Ill. 330. 

Evidence held insufficient to show 
payment under compulsion 

N.D —State ex rel. Old Line Life 
Ins. Co of America v. Olsness, 249 
NW 694, 63 N.D 695—Russ v 
Everson, 246 N.W. 649, 63 N.D 
146. 

21. Mich.—Gage v. Saginaw, 84 N. 
W. 1100, 87 N.W. 1027, 128 Mich 
682. 

22. Mich—Bank of Tustin of J. M 
Perry & Co. v. Burdell Tp., 160 
N.W 367, 184 Mich. 131. 

23. Nev —Pittsburgh Silver Peak 
Gold Mining Co v. Tax Commis¬ 
sion of Nevada, 285 P. 643, 49 Nev. 
46. 

24. Mont.—Investors Security Co v. 
Moore, 127 P.2d 225, 113 Mont. 
400. 

25. Mont —Investors Security Co. v. 
Moore, supra. 

26. Tenn—Trenton Cotton Oil Co. 
v. McCanless, 229 S.W.2d 143, 190 
Tenn. 219. 

Kefereao# 

Reference to a master by chancery 
court in consolidated suits to recov¬ 
er franchise taxes paid under pro¬ 
test was not an abuse of discretion, 
where numerous issues of fact were 
in dispute, and record was volumi¬ 
nous—Trenton Cotton Oil Co. v. Mc¬ 
Canless, 229 S.W.2d 143, 190 Tenn. 
219. 

27. Iowa.—Nelson v. Hemmlnger, 
224 NW. 49. 

61 C.J. p 1007 note 76. 
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merely must determine whether the evidence before 
the administrative body was sufficient to sustain its 
orders.** 

Questions of low and fact . The rule that ques¬ 
tions of fact are for the jury, and questions of law 
are for the court, has been applied in actions to re¬ 
cover taxes paid. 29 Thus, whether the tax was 
paid voluntarily or under compulsion is primarily 
a question of fact, 80 as i 9 also ordinarily the tax 
situs of personal property. 81 However, where the 
essential facts are not in controversy, the conclusion 
to be drawn is a question of law for the court, 82 
and it is a question of law whether there is any 
probative evidence of fraud on the valuation of 
plaintiffs property. 88 The place of the taxpayer's 
domicile is ordinarily a question of fact, 84 but it may 
become a question of law by admissions in the plead¬ 
ings. 85 What business is competitive with the busi¬ 
ness of national banks within the federal statute for¬ 
bidding state taxation of national banks at a higher 
rate than is imposed on the moneyed capital coming 
into competition with the business of national banks 
is a mixed question of law and fact. 36 

Motion to dismiss at the close of plaintiffs evi¬ 


dence is properly denied where none of the grounds 
assigned for dismissal appears on the face of the 
record or papers on inspection. 87 

Findings. The general rules relating to findings 
are applicable in actions to recover taxes paid. 88 
Thus, the findings must be warranted by the plead¬ 
ings 39 and evidence. 40 A finding that property was 
assessed “immediately” on its arrival in the county 
does not necessarily mean prior to the time when it 
was unloaded from the cars, but is susceptible of the 
construction that it was assessed after it had been 
unloaded, and that construction will be given to the 
finding where the memorandum of the trial judge 
shows that such was his meaning. 41 

L Judgment and Belief; Amount of Recovery 

The Judgment entered In an action to recover taxea 
paid mutt conform to the law and be within the power 
of the court and the clrcumstancee of the cate. The 
plaintiff, where tuccetaful, will be entitled to recover aa 
much of the amount of taxes paid at it excessive or In¬ 
valid; the authorities differ as to whether Interest may 
be recovered. 

The judgment entered in an action to recover il¬ 
legal taxes paid must conform to the law and be 
within the power of the court, 42 and the facts and 


88. Mont.—Investors Security Co v 
Moore, 127 P 2d 225, 118 Mont 
400. 

89. Mass.—Maeonlo Education & 
Charity Trust v. City of Boston, 
87 NB 602, 201 Mass. 320. 

61 C.J. p 1007 note 78. 

Court sitting without Jury 

(1) Whether minutes of county 
commissioners had been erroneously 
recorded and subsequently corrected 
was question for court sitting with¬ 
out Jury.—Atlantic Coast Line R. Co 
v. Lenoir County, 157 S E 610, 200 
N.C. 494. 

(2) Whether Indian allottee of 
land originally held in trust, who 
signed writing which recited receipt 
of fee patent, who retained and re¬ 
corded patent, and who executed 
mineral leases, accepted fee patent 
so as to be liable for county taxes, 
was issue of fact for trial court 
under evidence. —Board of Com’rs of 
Caddo County v. U. 8., C.C.A.Okl., 
87 F.2d 66. 

80. U.8.—Roxana Petroleum Corpo¬ 
ration v. Bollinger, CLC.A Ill, 64 
F.Jd S96, certiorari denied 52 S Ct. 
679, 286 TJ.S. 664, 76 L.Ed. 1289. 

81* N.C.—Texas Co. v. Elizabeth 
City, 187 S.E, 661, 210 N C. 454. 

88. Vt.—Champlain Realty Co. v. 
Town of Brattleboro, 113 A. 806, 
96 Vt 216, reversed on another 
ground 43 S.Ct 146, 260 U.8. 866, 
67 L.Bd. 309, 25 A.L.R. 1196. 

83. Mich.—Island Mill Lumber Co. 


v Alpena, 142 NW 770, 176 Mich 
576. 

61 C.J p 1007 note 80. 

34. Mass—Sullivan v Town of 
Ashfleld, 116 N.E 566. 227 Mass. 
24. 

35. Mass—Sullivan v. Town of 
Ashfleld, supra. 

30. Wash —National Bank of Com¬ 
merce of Seattle v King County, 
280 P. 16. 153 Wash. 361. 
Discrimination against national 
banks see supra fi 154. 

37. Vt—Champlain Realty Co v. 
Town of Brattleboro, 121 A. 580, 
97 Vt. 28, conforming to 43 S.Ct. 
146, 260 US 366. 67 L Ed 309, 25 
ALR. 1195 

38. Colo —Antero Sc Dost Park 
Reservoir Co v. Board of Com’rs 
of Park County, 226 P. 269, 75 
Colo. 131. 

61 C J p. 1008 note 87. 
rinding held not self-contradictory 
Cal.—Laurel Hill Cemetery Ass’n v. 
City and County of San Francisco, 
184 P.2d 160, 81 Cal App 2d 371. 

39. Cal.—Pacific Coast 8. 8. Co. v. 
Richardson, 198 P. 1034, 186 Cal. 
70. 

61 C.J. p 1008 note 89. 

40 . Colo — Antero Sc Lost Park Res¬ 
ervoir Co. v. Board of Com’rs of 
Park County, 177 P. 148, 65 Colo. 
875. 

61 C.J. p 1008 note 90. 

Befosal of trial court to find on 
affirmative defense in action to re* 
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| cover taxes paid that plaintiff paid 
no more than fair proportion of 
I year's taxes in county was not er¬ 
ror, in absence of evidence of total 
taxes paid or total assessed valua¬ 
tion of property therein—Rancho 
Santa Margarita v. San Diego Coun¬ 
ty, 26 P 2d 716, 135 Cal App. 134 
Findings and judgment held sup¬ 
ported by evidence 
U S.—Board of Com'rs of Jackson 
County v. U S. C C.A Kan, 100 
F 2d 929, modified on other 
grounds Board of Com'rs of Jack- 
son County, Kan v U. S, 60 S Ct 
285. SOS US 343, 84 L Ed 313 
Cal —Laurel Hill Cemetery Ass’n v 
City and County of San Francisco, 
184 P 2d 160, 81 Cal App 2d 371— 
Eastern-Oolumbia Inc v. Los An¬ 
geles County, 143 P.2d 992, 61 Cal 
App 2d 734—Rancho Santa Marga¬ 
rita v San Diego County, 14 P.2d 
688, 126 Cal App. 186—Automobile 
Acceptance Corporation v. Hop¬ 
kins, 8 P 2d 509, 121 Cal.App. 168. 

41. Wash.—Spaulding v. Adams 

County, 140 P 367, 79 Wash. 193. 

61 C.J. p 1008 note 88. 

42. Ariz—Maricopa County v. Hod- 
gin, 60 P 2d 15, 46 Arts. 247, 101 
A.L.R. 793. 

Xmmsdlate payment 
Court could not direct county 
treasurer immediately to pay judg¬ 
ment running against county in 
favor of taxpayer for amount of tax¬ 
es wrongfully levied, since judgment 
was payable only by county war- 
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circumstances of the particular ^ase. 43 Only such 
issues will be determined by the court as,are proper-' 
ly raised by the pleadings and are essential, to a 
determination of the case; 44 and th$ court will not 
substitute its judgment for that of the taxing au¬ 
thorities, but will merely determine a 9 a matter 'Of 
law whether the evidence presented to the author¬ 
ities was sufficient to sustain its order. 46 It has been 
held that, where the parties do not ask the court 
to fix the tax, the court does pot have authority to 
review and fix the tax to be paid. 46 Statutory pro¬ 
visions become part of judgments relating to the 
recovery of taxes paid. 47 The court may direct 
payment of its judgment out of the appropriate 
fund, 48 but may not direct payment from a fund of 
a prior year where the statute providing therefor is 
not retroactive. 49 While the court, determining that 
taxes had been erroneously and illegally charged, 
can order the assessment vacated and set aside and 
the money paid returned to the taxpayer, 50 the court 
does not have the jurisdiction to order a reassess¬ 
ment and cannot reassess the property on the tax¬ 
payer’s petition, and as much of the judgment as does 
so is void. 61 However, in a proper case the court 
should order the case resubmitted to the administra¬ 


tive authorities for reassessment, retaining jurisdic¬ 
tion pending such redetermin£tiqti and until an ap¬ 
propriate judgment can finally be rendered in ac¬ 
cordance with the board's determinations. 62 

t , 

The duty of the trial court has been held to be 
limited to a determination of whether the method 
used in computing the tax was equitable or arbitrary 
and discriminatory, 63 and the sole issue before the 
trial court is whether the decision of the administra¬ 
tive taxing board was constructively fraudulent; 64 
and in its determination of that issue the court is 
limited to a consideration of the record of the pro¬ 
ceedings had before such board, and it is error for 
the court to try de novo the question of overvalua¬ 
tion of property. 66 A judgment determining that 
plaintiff, in an action at law to recover taxes illegal¬ 
ly exacted, should have pursued the remedy given 
to him by a refunding statute should indicate on its 
face that it is a judgment in abatement, and, if it 
fails to do so, it will operate presumptively as a judg¬ 
ment in bar, and to that extent be erroneous. 56 A 
suit against a county treasurer to recover taxes paid 
under protest is in effect one against the county, 
and, where plaintiff recovers, the court may, as an 




rants as any county debt—Maricopa 
County v. Hod grin, supra. 

43. Tex.—Ward County v. Wentz, 
Civ.App., 69 S.W 2d 571. 

Bight to relief warranted 

Where plaintiff sues to have cer¬ 
tain taxes declared void, and for 
general relief, he is entitled to such 
relief as the facts shown will war¬ 
rant, whether by way of return of 
the goods, if they have been seized, 
or a refund of the amount of tax. If 
it has been paid under protest—Im¬ 
perial Development Co. v. City of 
Calexico, 191 P. 50. 47 Cal.App. 666— 
61 C.J. p 1008 note 98. 

Award of state’s share la suit 
against oouaty 

In suit against county attacking 
validity of order increasing valua¬ 
tion of property for tax purposes, 
refusal of court to award recovery 
of state's share of excessive tax was 
not error.—'Ward County v. Wentz, 
Tex.Civ.App., 09 S.W. 3d 571. 

44 Tex.—Lawyers Title Ins. Corp. 
v. Board of Ins. Com'rs, CiV.App., 
207 S W 2d 972, refused no reversi¬ 
ble error. 

Matters held not of ooaosra la ease 

In title Insurance company's suit 
to recover money paid undfr pro- 
test as part of taxes op plaintiff's 
gross premium receipts at rates 
fixed by board of Insurance commis¬ 
sioners, court is not concerned, with 
r e asonableness of such rates or pro¬ 
priety k of > method by which board 


arrived thereat.—Lawyers Title Ins 
Corp. v. Board of Ins. Com’rs, supra. 

45. Mont.—Johnson v. Johnson, 15 
P.2d 842, 92 Mont 612. 

46. La.—Bodcaw Lumber Co. of 
Louisiana v. Jordan, App., 14 So. 2d 
98. 

47. Cal.—Los Angeles County v. 
Superior Court in and for Los An¬ 
geles County, 112 P.2d 10, 17 Cal. 
2d 707. 

Bseoupmeot of refunds from other 
taxing entities 

In actions against county for re¬ 
funds of taxes collected by it for 
city and other political entities con¬ 
solidating their taxing functions 
j with county tax system, statutory 
provisions for recoupment of mon¬ 
eys refunded from such entities 
merge in, and become part of, judg¬ 
ments allowing refunds, regardless 
of whether language of judgments 
is general in scope or expressly in¬ 
corporates terms of statute.—Los 
Angeles County v. Superior Court in 
and for Los Angeles County, supra. 

48* Wash.—Northwestern A Pacific 
Hypotheekb&nk v, Adams Cbunty, 
24 *>.2d’ 1086, 174 Wash. 447, fol¬ 
lowed in 24 P,2d 1088, 174 Wash. 
707. 

49. Wash.—Northwestern ft Pacific 
Hypotheekbank v. Adams Cbiipty, 
stipra. 

50. N.M.—In r%, Blgjtt, 67 ?.2d 29*, 

4J N.M. 269, 116 666. , 

ML *if.Jtf, r -In w re Blatt, *upra. * 


52. Cal.—Simms v. Los Angeles 
County, 217 P.2d 936, 35 Cal.2d 
303, certiorari denied 71 S Ct. 207, 
340 US. 891. 95 L Ed 646, rehear¬ 
ing denied 71 S Ct 291. 840 US 
916, 95 L.Ed. 662. 

Valuation of building without im¬ 
provements 

When trial court concluded that 
county taxing authorities discrim¬ 
inated against plaintiffs by singling 
out plaintiffs* banking fixtures for 
assessment as improvements to re¬ 
alty and thereby subjected plaintiffs 
to special district taxes which were 
not levied on like property of others 
similarly situated, trial court should 
have ordered cases resubmitted to 
board of equalization for determina¬ 
tion of value of plaintiffs' buildings 
without the Included fixtures, retain¬ 
ing jurisdiction of parties and sub¬ 
ject matter until appropriate judg¬ 
ment could finally be rendered In 
conformity with rulings of board.— 
Simms v. Los Angeles County, su¬ 
pra 

53. Kap.—Champlin Refining Co. v 

1 Rydn,, 75 P2d 845, 147 160, 

oertiorari denied 68 S.Ct 1066, 804 
U.S. 649, 82 L.EA 1621. 

54. Cal. —Eastern-Columbia Inc.,' v 
Los Angeles County, 161 P.2d 407, 
79 Cal.App.Jd 497. 

Sift Cal.—Eastem-Columbii^ v. 
Los Angeres County, supra. 

56. lows-—Murphy V. Berry, 206 N. 
809 Jtywa *74. 
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incident '6f ,the judgment, order the bond for costs 
given by'plaintiff to be canceled.** 1 f 

Amoitki of rbcoi/ery generally. Tf the decision 
is in fa^or of plaintiff, he wilt be entitled to recover 
the whole amount of taxes paid by him, or as much 
thereof as defendant ought not in justice to re¬ 
tain.* 8 However, if part of the tax was legal and 
valid, only the invalid portion can be recovered, if 
they are separable ; 50 and plaintiff is not entitled to 
a decree establishing the amount which he is en¬ 
titled to recover as a set-off against other taxes or 
taxes Subsequently accruing. 80 Where plaintiff sues 
under the statute to recover taxes paid under pro¬ 
test, he can recover only the amount paid under pro¬ 
test, although a greater sum was illegally exacted. 81 
Where taxes for which the taxpayer is liable are 
duly assessed, and are collected by a collector de 
facto, the taxpayer cannot recover back the amount 
of the taxes, or the value of the property which 
may have been taken to pay them, because of a de¬ 


fect in the qualification of the collector, but is en¬ 
titled to nominal d&mag£s only. 88 

Costs . In a proper case the party recovering back 
taxes paid is also entitled to costs. 63 However, it 
has been held that the state has an immunity from 
costs, 64 and that an action to recover taxes brought 
against a state officer rather than the state is treated 
as an action against the state in so far as the im¬ 
munity from costs is concerned. 65 Costs of a dis¬ 
tress or other proceeding to collect a tax cannot be 
recovered. 66 

Interest, in general. In some jurisdictions it is 
held that a taxpayer entitled to recover back illegal 
or excessive taxes is entitled to interest on the 
amount paid, even though the statute does not ex¬ 
pressly so provide, if there is no statute which pre¬ 
cludes such recovery, 67 or any public policy which 
militates against it. 63 In other jurisdictions it is 
held that interest on the amount of taxes paid is 
not recoverable unless the statute so provides, 69 at 


57. Okl — Bristow Battery Co. v. 
Payne, 252 P. 422. 123 Okl. 137. 

58. Cal.—Richfield Oil Corp. v. Los 
Angeles County, 224 P.2d 398, 100 
Cal.App.2d 635. 

61 C.J. P 1008 note 96. 

Correction of discrimination 

Taxpayer, unconstitutionally dis¬ 
criminated against by higher tax 
i ate, was entitled to have tax rate 
reduced to that which was paid by 
favored class —Chicago, R I ft P 
By. Co. v. Young, 244 NW. 370, 60 
SD 291. 

Tax levied by several ta xi n g author¬ 
ities 

Where inclusion of city as & party 
defendant in taxpayer's action to se¬ 
cure refund of taxes was authorised 
by statute because part of tax col¬ 
lected by county had been levied by 
city, a judgment against city for 
whole sum collected was not thereby 
warranted—Douglas Aircraft Co v. 
Byram, 134 P.2d 15, 67 Cal App.2d 
311. 

89. U.a—San Juan Trading Co. v. 
Sanjcho, C.dA.Puerto Rico, 114 F. 
2d, ^69. certiorari denied Domenech 
v. San Juan Trading Co., 61 S Ct. 
805, 312 U.S. 702, 85 L.Ed. 1136. 
and San Juan Trading Co. v. Do¬ 
menech. 61 S.Ct. 805. 312 U.a 702, 
86 L.Ed. 1136. 

Cab—-Simms r. Los Angeles Cdunty, 
217 P.3d 936. 39 Cal.Sd 303. cer¬ 
tiorari denied 71 SCt 207, 340 U. 
S. 891, 90 L-Bd. 646, rehearing de¬ 
nied 71 S.fct 291. 340 US. 916, 95 
L,Bd. * 662 . 

Ill.—Libby, McNeill ft Libby v. Strat¬ 
ton, 190 N.8, -572, 359 111. 398. 
Mont,—Johnson ▼» Johnson, 15 P.2d 
842, 92 Monf. 512. 

Wash.—Northwest Chemurgy Secur¬ 


ities Co. v Chelan County, 228 P. 
2d 129, 38 Wash 2d 87. 

61 C J p 1008 note 96. 

6a III —Otis v. People, 63 N.E. 1053. 

196 Ill 542 
61 C J p 1008 note 97 
Set-off or counterclaim of taxes gen¬ 
erally see supra fi 622 
61. Mont—Rice Oil Co. v. Toole 
County, 284 P. 147, 86 Mont. 434. 

69. N.H.—Cavls v. Robertson, 9 N. 
H. 524. 

63. US —U S. v. Board of Com'rs 
of Pawnee County, D.C.Okl., 13 F. 
Supp 641. 

Propriety of particular items 

Charges for transcript of hearings 
before board of equalisation were 
properly allowed to plaintiffs as 
costs, but expense of various photo¬ 
graphs which were introduced as ex¬ 
hibits at trial and were obtained at 
sole instance of plaintiffs to show 
alleged discriminatory assessment 
practices was not a proper item of 
costs.—Simms v. Los Angeles County, 
217 P 2d 936, 35 Cal.2d 303. certiorari 
denied 71 SCt. 207, 340 U.S. 891, 95 
L Ed 646, rehearing denied 71 S.Ct 
291, 340 U.S 916, 95 L Ed 662 

64. Cal.—People v. Moroney, 150 P 
2d 888, 24 Cal.2d 638. 

65. Cal.—People v. Moroney, fcupra 

66 . Mass.—Shaw ▼. Inhabitants of 
Becket, 7 Cush. 442—Dow v. First 
Parish In Sudbury, 5 Mete. 73. 

67. U.S.—Mullaney , V. Hess, C.A. 
Alaska, 189 F 2d 417. 

Cal.-—Wells Fargo ft Co. v. City and 
County of San Francisco, 152 P. 
2d 625. 85 Cal 2d 37. 

N.Y,—In re Hastings, 300 N.Y.S. 961. 

165 Misc. 211. 

61 C.J. t> 1008 note 1. 
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Special rate allowed aa damages for 
detention 

Pa.—Young v. City of Pittsburgh. 
Com.PI, 91 Pittsb Leg J. 388. 

68. Pa.—Philadelphia, etc., R. Co. v 
Tamaqua, 156 A. 75, 304 Pa. 489. 76 
ALR. 1007 

69. US —Toy Nat. Bank of Sioux 
City, Iowa v. Smith, D.C.Iowa, 8 
F Supp. 638, reversed on other 
grounds, CCA., Hammerstrom v 
Toy Nat. Bank, 81 F2d 628, certio¬ 
rari denied Toy Nat. Bank v. Ham¬ 
merstrom, 57 S Ct 9, 299 U S 546, 
81 L.Ed 402, Iowa Joint Stock 
Land Bank v. Hammerstrom, 67 S 
Ct 9, 299 US. 646. 81 L Ed 402, 
and Live Stock Nat Bank v. Ham¬ 
merstrom, 67 S Ct 9. 299 U S 546, 
81 LEd 402 

Miss—Gulf, M ft O R Co v. Web¬ 
ster County. 13 Sa2d 644, 194 Miss 
660. 

N J.—Borough of Edgew&ter v. Corn 
Products Refining Co, 67 A.2d 89. 
136 N J Law 664—Hahne Realty Co. 
v. City of Newark, 194 A. 191, 119 
N J Law 12, 112 ALR. 1179. 

Tenn.—New England Mut Life Ins 
Co. v. Reece, 83 S.W.2d 238, 169 
Tenn. 84 

61 C J. p 1009 note 3. 

Xu Washington 

(1) The rule stated in the text pre¬ 
vails.—Columbia Steel Co. v. State. 
209 P.2d 482, 34 Wash 2d 700. certio¬ 
rari denied 70 SCt 51$, 339 US. 903, 
94 L.Ed. 1332. 

(2) The apparently contrary de¬ 
cisions allowing interest in the cases 
of Byram v. ^Thurston County, 261 P 
108, 252 P. 943, 141 Wash. 28 and 
Great Northern R. Co. v. Stevens 
County, 163 P. 66. 106 Wash 238 
were held not pertinent and not de- 
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least in actions against the state.? 0 Certainly, in¬ 
terest is not recoverable where a statute expressly 
so provides; 71 and on the other hand interest is 
recoverable in cases falling within the application 
of constitutional or statutory provisions which in 
effect provide for the recovery of interest. 70 When 
interest is recoverable, it runs from the time of pay¬ 
ment, 70 or from the time of demand for repayment, 
where payment is made without protest, 74 or where 
there is no obligation to repay until demand. 75 
Even where a demand is not necessary to give plain¬ 
tiff a cause of action for the recovery of taxes 
paid, a demand may be necessary in order to re¬ 
quire the taxing authority to pay interest on the 
payments sought to be recovered. 75 The interest 
recoverable is limited to interest on the amount of 
the refund of taxes and not on the total amount re¬ 
covered in the proceedings. 77 

Interest xn suits by United States for Indians . In 
general, the United States, suing on behalf of its 
Indian wards to recover taxes paid by a ward on 
land exempt from taxation by federal statute, is 


not entitled to interest prior to jucjgsrptnt on the 
amount so paid, 75 particularly where such is the rule 
of the particular state in which the taxes are so col¬ 
lected. 70 The fact that congress had remained silent 
as to the recovery of interest in such cases would not 
warrant the presumption that it had impliedly fixed 
liability for interest; 50 and the court deciding the 
case can take into account appropriate considera¬ 
tions of public convenience, including due regard for 
local institutions and local interests. 51 Moreover, it 
has been held that interest will not be allowed in 
a suit by the United States on behalf of an Indian 
ward, even though a state statute seems to provide 
for the allowance of interest on tax refunds, since 
such statute has no application in suits for refunds 
brought in the federal courts. 52 

j. Review 

The general rules governing appeals and review have 
been applied In actions to recover taxes paid. 

The general rules governing appeals in civil ac¬ 
tions have been applied in actions to recover taxes 


cisive of the Question, since no ques¬ 
tion was raised in those cases con¬ 
cerning the allowance of interest on 
the tax paid—Columbia Steel Co. v. 
State, supra 

(3) Term '‘interest” within statute 
providing for recovery of tax inter¬ 
est. penalties, and costs, paid in er¬ 
ror to tax commission, refers to any 
interest which taxpayer may have 
paid when paying: the tax —Columbia 
Steel Co. v. State, supra 

TOu N.D—Ford Motor Co v. Baker, 
300 N.W. 435. 71 ND 298—Ford 
Motor Co. v State. 258 NW. 696, 
65 N.D. 316. 

61 C.J. p 1009 note 4. 

71. Mont.—Williams v. Harvey. 6 P. 
2d 413. 91 Mont 163. 

78. N.Y.—270 Park Ave. Corp. v. 

McGoldrlck, 61 N.Y.S.2d 202. 

Okl.—Oklahoma Tax Commission v 
First Nat Bank 4k Trust Co. of 
Oklahoma City. 63 P.2d 1220. 178 
Okl. 260—Oklahoma Tax Commis¬ 
sion v. Tradesmens Nat Bank of 
Oklahoma City. 62 P 2d 1223. 178 
Okl. 259—Oklahoma Tax Commis¬ 
sion v. First Nat Bank, 62 P.3d 
1224. 173 Okl. 262—Oklahoma Tax 
Commission v. Oklahoma Nat. 
Bknk of Chlckasha, 62 P.2d 1225. 
173 Okl. 262—Oklahoma Tax Com¬ 
mission v. Liberty Nat. Bank of 
Oklahoma City. 62 P.2d 1226. 178 
Okl* 263. 

J fra+ ttt e fcsld limited to illegal eolleo* 
tkws 

•Cal.—Bermlte Powder Co. v. Fran¬ 
chise Tax Board of Cat, 242 p.2d 
2 , *8 Cal.2d 700. 


Amendment of statute while action 
pending 

Where claimant paid gift tax un¬ 
der protest, and while action to re¬ 
cover overpayment was pending stat¬ 
ute was amended so as to require 
allowance of Interest on amount of 
overpayment, plaintiff was entitled 
on rendition of Judgment for over¬ 
payment to interest from date when 
amendment went into effect and such 
payment was not the giving of a re¬ 
troactive effect to a prospective 
amendment.—Gregory v. State, 197 
P.2d 729, 32 Cal.2d 700. 4 A L R 2d 
924. 

Taxes paid more than once 

Mont—Williams v. Harvey. 6 P.2d 
418. 91 Mont 168. 

73. Mont—Williams v. Harvey, su¬ 
pra. 

N.Y.—In re Hastings, 300 N.Y.S 961. 

166 Misc. 211. 

61 C.J. p 1009 note 5. 

74. Mass.—Boston Water Power Co. 
v. Boston, 9 Mete. 199—Boston, 
etc., Glass Co. v. Boston, 4 Mete. 
181. 

Mich.—Atwell v. Zeluff, 26 Mich. 118. 

78. Mass.—Boott Cotton Mills v. 
Lowell, 34 N.B. 867, 159 Mass. 363. 

Pa.—Philadelphia, etc., R. Co. v. 
Tamaqua, 156 A. 75, 304 Pa. 489, 76 
A.L.B. 1007. 

79. U.S.—Pettibone v. Cook County, 
Minn., CC.A.Mlnn., 120 F.2d 850. 

77. N.Y.—270 Park Ave. Corp. v. 
McGoldrlck, 61 N.Y.S.ld 202. 

78. U.S.—-Glacier County v. U. S„ C. 
C.A.Mont., 99 F.2d 733—U. 8, v. 
Ne* Perce County, C.C.A.I4aho, 95 
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F.2d 232, rehearing denied 95 F 2d 
238—U. S. v. Lewie County, CC.A. 
Idaho, 95 F.2d 286. rehearing de¬ 
nted 95 F.2d 238—U. S v. Thurston 
County, D.C.Neb., 64 F.Supp. 201, 
affirmed, CC.A., 149 F.2d 485, cer¬ 
tiorari denied 66 S Ct 58. 326 U 
S. 744. 90 LJSd. 444. rehearing de¬ 
nied 66 S.Ct 138, 826 U.S. 808. 90 
L Ed. 498—U. S. v. Board of Com’rs 
of Pawnee County, D.COkl., 13 F 
Supp. 641—U. 8. v. Board of Com'rs 
of Comanche County, Okl., D.C. 
Okl., 6 F.Supp. 401. 
innocent aotlon of county 
Where treaty made lands held by 
United States in trust for Pottawato¬ 
mie Indians exempt from taxation, 
but, after fee-simple patent had been 
issued to an allottee over allottee's 
objection, a county of Kansas in all 
innocence acted in reliance on the 
patent and taxed the land and even 
after congress in 1927 authorised 
cancellation of patent it was not un¬ 
til 1935 that such cancellation was 
made, in suit by the United States on 
behalf of the allottee for the recov¬ 
ery of taxes, interest would not be 
granted prior to judgment.—Board of 
Com'rs of Jackson County V. U. S, 
Kan., 60 S.Ct 285, 3Q8 U.S. 343, 84 
L.Bd. 313. 

78. U.S.—Board of Com'rs of Jack- 
•on County v. U. S., supra. 

90. U.S.—Board of Com'rs of Jack- 
ion County v. U. 8., supra. 

81. U.S.—Board of Com'rs,of Jack- 
son Count? v. U. S., supra. 

88. U.S.—U. S. ▼. Ns* Perce Coun¬ 
ty, C.C.A.Idaho, 95 F.2d 232, rehear¬ 
ing denied 95 F.2d 381. 
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paid. 88 Thus, where only the taxing authority ap¬ 
pealed, none of the taxpayers could claim more on 
the appeal than was allowed them in the trial 
court; 84 and, where the parties have in effect agreed 
that a particular question is one of ultimate fact, 
they are in no position to claim on appeal that the 
final conclusion of the trial court as to such ques¬ 
tion i 9 anything other than a finding of ultimate 
fact. 85 Where the statute gives the state a right ei¬ 
ther to appeal from the judgment or a right to ap¬ 
peal from a judgment on its petition to rehear, the 
state’s election to appeal from a judgment for re¬ 
covery of taxes paid does not prevent a subsequent 
application for a rehearing and an appeal from the 
final order thereon. 86 A review of the judgment 
will not be refused for omission to have the as¬ 
sessment sheet, which was put in evidence, as the 
bill of exceptions recites, copied with the bill, where 
no objection to lack of form or authenticity was 
taken in the trial court 87 The fact that a statute 
authorizing a suit to recover taxes paid under pro¬ 
test fails to provide for an appeal has been held not 
to deprive the court of general appellate jurisdiction 
of jurisdiction to hear an appeal from the lower 
court’s judgment m an original action under the 
statute. 88 

Scope and extent of review . The general rules 
governing the scope and extent of review on appeals 
have been applied on appeals in actions to recover 
taxes paid 89 Thus, the appellate court would not 
consider a new contention, not assigned or argued 
on the submission of the case, 90 particularly where 
there was an express agreement among the parties 


to withhold such point, 81 at least where the point 
so raised was not a matter of jurisdiction. 92 So, 
also, the determinations of the trial court on ques¬ 
tions of fact will ordinarily not be disturbed on ap¬ 
peal ; 98 but general findings presenting mixed ques¬ 
tions of law and fact on the issue as to whether a 
state tax on national bank shares is discriminatory 
are not conclusive on appeal. 94 Where a case is 
submitted and decided solely on documentary evi¬ 
dence, the findings are mere conclusions of law and 
from them the reviewing court can draw its own 
conclusions. 95 It has been held that the duty of 
the appellate court is limited to a determination of 
whether the method used m computing the tax was 
equitable or arbitrary and discriminatory. 96 On 
appeal from an order sustaining a demurrer of a 
city to the complaint for recovery of taxes paid by 
the county treasurer on money awarded to plain¬ 
tiff in condemnation proceedings, and paid by the 
city to the treasurer, it will be presumed, in the 
absence of allegations to the contrary, that the as¬ 
sessment was made to the county treasurer as re¬ 
quired by statute. 97 

Appeal from dismissal or nonsuit . On appeal 
from a judgment of dismissal or nonsuit, the review¬ 
ing court is required to take all evidence in favor 
of plaintiff as true, and to disregard all evidence 
in conflict therewith, 98 and every favorable in¬ 
ference fairly deducible and every favorable pre¬ 
sumption fairly arising from the evidence produced 
must be considered a 9 a fact proved in favor of 
plaintiffand, where the evidence is fairly sus¬ 
ceptible of two constructions, or if either of several 


83. Maas —Chilton Club v Common¬ 
wealth. 83 N E 2d 265. 323 Mass. 
543 

84. Maas —Chilton Club v. Common¬ 
wealth, supra. 

85. Cal.—Sayles v. Los Angeles 
County, 138 P 2d 768, 69 Cal.App 
2d 295. 

Situs of vossol 

In action against county for 
amount of taxes paid by plaintiff un¬ 
der protest on ocean-going tug, 
where complaint alleged that tug 
never acquired tax situs in state and 
answer alleged that tug had tax situs 
in state and defendant county only, 
parties were in no position to claim 
on appeal that trial court's final con¬ 
clusion as to tug’s tax situs was any¬ 
thing other than finding of ultimate 
fact.—Sayles v. Los Angeles County, 
138 P.2d 768, 69 Cal.App.2d 295. 

86. Va.—Putnam v. Ford, 155 S E. 
823, 71 A.L.R. 1217, 155 Va. 625. 

87. Ala.—Miller v. Cherokee County 
Fair Ass'n, 103 So. 648. 212 Ala. 
556. 

84 C.J.S.—83 


88. Kan —Champlin Refining Co. v. 
Ryan. 75 P 2d 245. 147 Kan 160, 
certiorari denied 58 S.Ct. 1056, 304 
US. 549, 82 LEd 1521 

89. Miss —Warren County v Missis¬ 
sippi River Ferry Co., 155 So 349, 
170 Miss 183. 

90. Miss—Warren County v. Mis¬ 
sissippi River Ferry Co, supra. 

Dl. Or—Alpha Corp v Multnomah 
County, 189 P 2d 988, 182 Or 671 

92. Miss.—Warren County v Mis¬ 
sissippi River Ferry Co., 155 So. 
349, 170 Miss 183 

93. Wash —Swanson v. Snohomish 
County, 71 P 2d 170, 191 Wash 389 

Reasonableness of excess over budget 
requirements 

In determining validity of tax rate 
fixed by county board of supervisors, 
what amount constitutes an allowa¬ 
ble slight excess over budget require¬ 
ments, and what amount constitutes 
a material and unreasonable excess, 
are questions of fact for the trial 
court.—Southern Service Co. v. Los 
Angelos County, 82 P 2d 397, reheard 
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97 P 2d 963. 15 Cal.2d 1, appeal dis¬ 
missed 60 S£t. 979, 310 US 610, 81 

LEd. 1388 

94. Wis —First Nat. Bank v. City 
of Hartford. 203 N W 721, 187 Wis 
290, reversed on other grounds 47 
SCt. 462, 273 U.S. 548, 71 L.Ed 
767. 

95. Cal —Moody Institute of Science 
v Los Angeles County, 233 P.2d 
51. 106 Cal.App 2d 107. 

96. Kan.—Champlin Refining Co. v. 
Ryan, 75 P 2d 245, 147 Kan. 160, 
certiorari denied 68 S.Ct. 1056, 304 
U.S. 549, 82 L.Ed. 1521. v 

97. Cal.—Bessolo v. City of Los An¬ 
geles, 169 P. 372, 176 Cal. 597. 

98. Cal.—Birch v. County of Orange, 
200 P. 647, 188 Cal. 736-—~Southem 
California Tel. Co. v. Los Angeles 
County, 113 P.2d 773. 45 Cal.App.2d 
111 . 

99. Cal.—Birch v. County of Orange 
200 P. 647, 180 Cal. 738—Southern 
California Tel. Co. v. Los Angeles 
County. 113 P.2d 773, 46 Cal.App 
2d 111. 
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inferences may reasonably' be made, the court must 
take the view most favorable to plaintiff. 1 

Disposition of cause. In a proper case the judg¬ 
ment of the lower court will be affirmed. 2 Thus, a 
judgment sustaining the tax will not be reversed 
when no substantial injustice has been done. 3 When 
from the record it is apparent that the tax paid was 
excessive, a judgment dismissing the taxpayer's 
action may be reversed with directions to allow a 
recovery of the tax paid in excess of a tax based 
on an assessed valuation found by the court on ap¬ 
peal to be proper. 4 Where the evidence is conflict¬ 
ing and the trial court sustains a demurrer to the 
evidence, the supreme court will reverse the order 
and remand the case, and will not undertake a com¬ 


putation from a mass of figures to determine wheth¬ 
er or not a levy was excessive. 5 However, a judg¬ 
ment for the restitution of taxes collected under the 
ostensible authority of a general statute will be re¬ 
versed when, after the rendition of such judgment, 
a statute has been passed legalizing and ratifying 
such taxation. 6 In a proper case the appellate court 
can remand the case to the trial court for the 
entry of a judgment in accordance with the direc¬ 
tions of the appellate court; 7 or where the record 
is indefinite as to the calculation of the tax, the 
court can remand the case for the purpose of taking 
further evidence; 8 and in a proper case the ap¬ 
pellate court will remand the case for further pro¬ 
ceedings to the administrative authorities rather than 
to the trial court.® 


X. COLLECTION AND ENFORCEMENT AGAINST PERSONS AND PERSONAL PROPERTY 

A. IN GENERAL 


§ 640. Collection Generally 

Tax collection is a governmental function and Is one 
of the distinct processes by which the power of taxation 
is exercised; and within constitutional limitations It is a 
matter In which the power of the legislature Is para¬ 
mount. 

The power to collect taxes on persons and prop¬ 


erty is an attribute of sovereignty, and is essential 
to the maintenance and operation of government 10 
Tax collection is a governmental function 11 which 
vitally affects the public interest. 12 It is one of the 
distinct processes by which the power of taxation 
is exercised, 13 and is one of the three parts in the 
process of raising revenue by tax on property, 14 the 


1. Cal —Birch v. County of Orange, 
200 P. 647, 186 Cal. 786—Southern 
California Tel Co v. Los Angeles 
County. 113 P 2d 773. 45 Cal App 
2d 111 

2. Cal —Lockheed Aircraft Corp v 
Los Angeles County, 133 P 2d 23, 
56 Cal.App 2d 251 

3. U.S—Porto Rico Coal Co. v. 
Domenech, C.C.A.Puerto Rico, 41 
F2d 183. 

Wis —-Allen v. City of Greenwood, 
133 N.W. 1004, 147 Wis. 626. 

4. Wash—Northern Pac. Ry Co. v 
Pierce County, 137 P 433, 77 Wash 
315, Ann.Cas.l916E 1194 

5. Okl—C. D Coggeshall & Co. v. 
Smiley, 285 P. 48, 142 Okl. 8. 

0. Va.—City of Norfolk v. Stephen¬ 
son, 38 S.E2d 570, 186 Va. 305, 
171 ALR. 1344. 

7. Mich.—Goodenough v. State, 44 
N.W 2d 161, 328 Mich. 602. 

8. Utah —Plngree Nat. Bank of 
Ogden v. Weber County, 183 P. 
334, 54 Utah 599. 

8, Cal.—Universal Consol. Oil Co. v. 

Byram, 153 P 2d 746, 26 Cal.2d 363. 
Conftiotiag fact issues as to value 
Failure of a county board of equal¬ 
ization, in denying application for 
reduction of value of oil leasehold In¬ 
terests, to determine application In 
view of evidence, did not authorize 


courts to determine the conflicting 
issues of fact relating to value, and 
proceedings were remanded to the 
board rather than to the trial court 
—Universal Consol Oil Co v. Byram, 
153 P.2d 746, 25 Cal.2d 353, disap¬ 
proving Bandini Estate Co v. Los 
Angeles County, 82 P.2d 185, 28 

Cal App 2d 224. 

10. Fla—Fleischer Studios v. Pax- 
son, 2 So.2d 293. 147 Fla 100 

Power to tax as Inherent attribute 
of sovereignty see supra | 4. 

Essential power 

A state without the right to en¬ 
force the collection of lawful taxes 
lacks the essential power necessary 
to preserve its existence.—State v 
Gray, 52 S E 2d 769, 132 WVa 472, 
appeal dismissed 70 S.Ct. 104, 338 
US 855, 94 L.Ed. 523. 

11. Mich—Langford v. Aten, 39 N. 
W.2d 82, 325 Mich 585—Lovett v. 
City Treasurer of Detroit, 281 N. 
W 676, 286 Mich 159 

Tenn.—McCord v. Southern Ry Co., 
213 S.W.2d 184, 187 Tenn. 247— 
KnoxTenn Theatres v. Dance, 208 
S.W.2d 638, 186 Tenn. 114—South¬ 
ern v. Beeler, 195 S.W.2d 857, 183 
Tenn. 272. 

Strict governmental function 
N.J— State v. Erie R. Co., 42 A.2d 
759, 23 N.J.Misc. 203. 
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Essential governmental function 

Va—Southern Ry Co v City of 
Danville, 7 S E 2d 896, 175 Va 

300 

Distinguished from proprietary ac¬ 
tivity 

The collection of taxes is strict 
a governmental activity as distin¬ 
guished from a private and proprie¬ 
tary activity—Goble v. Zolot, 12 X 
W 2d 311, 144 Neb 70. 

County held to act In governmental 
capacity in collecting taxes 
N.D.—Eikevik v Lee, 13 NW2d 94. 
73 N.D 197. 

18. NJ.—State v. Erie R. Co, 42 
A 2d 759, 23 N J.Misc 203. 

13. Md—Mayor and City Council of 
Baltimore v. Perrin, 12 A.2d 261. 
178 Md 101. 

61 C.J. p 1010 note 24 

14. Ala—Beltona Coal & Mining 
Co. v Hawkins, 98 So. 26. 210 Ala. 
359 

Iowa—Iowa Nat. Bank v. Stewart, 
232 NW. 445, 214 Iowa 1229, re¬ 
versed on other grounds 52 SCt 
133, 284 U.S. 239, 76 L.Ed. 265, 
reheard 244 N.W. 309. 

Not an element of assessment 
The collection of a tax is not an 
element of the assessment; it is 
subsequent thereto.—Bridgeport Hy¬ 
draulic Co. v. City of Bridgeport, 130 
A. 164, 108 Conn. 249. 
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other two parts being the levy discussed.supra §§ 
349-372, and the assessment, supra §§ 390-420. The 
power of taxation includes by necessary implication 
the power to enforce, 16 and to provide practical 
means 16 of uniformly 17 enforcing the prompt col¬ 
lection of taxes. 18 

Within constitutional limitations, 19 the legislature 
may determine the method which will be employed 
to enforce the collection of taxes, 20 and any valid 
means deemed appropriate may be selected, 21 since 
in prescribing the means by which taxes shall be col¬ 
lected the power of the legislature is exclusive and 


discretionary. 2 * The various means and methods 
which have been selected for the collection or en¬ 
forcement of taxes are discussed infra §§ 685-71S. 
Whether the means and methods provided do or do 
not constitute a denial of constitutional provisions 
of due process of law is considered in Constitutional 
Law § 650 b. 

A state may collect a tax only if legal authority 
for the collection is to be found either in the con¬ 
stitution or statutes of the state. 23 Accordingly, 
taxes are collectable only in the mode provided by 
statute, 24 since the entire matter of tax collection 


10. Del.—Pottock v. Mellott, 22 A.2d 
843, 2 Terry 361. 

Va.—Southern Ry Co v. City of 
Danville, 7 S.E.2d 896. 176 Va 
300. 

61 C.J. p 1010 note 28. 

Essential attribute 

The sovereign right to tax would 
he worthless without the power to 
enforce the payment of the taxes 
imposed, and the right to enforce 
the payment of such taxes necessari¬ 
ly carries with it the right to pro¬ 
ceed against delinquents, either by 
creating a lien on the thing taxed, 
or otherwise, as the legislature may 
prescribe —State v Gray, 62 S E 
2d 769. 132 WVa 759, appeal dis¬ 
missed 70 SCt. 104, 338 US 855, 
94 LEd 623 

16. Va.—Fallon Florist v. City of 
Roanoke, 58 S E 2d 316, 190 Va 
564. 

17. US-U S v. Hester, CCA 
Okl. 137 F 2d 145 

18. Mont.—Shubat v. Glacier Coun¬ 
ty, 18 P 2d 614, 93 Mont ICO 

61 C J, p 1010 note 29. 

19. Colo—Liebhardt v Department 
of Revenue, 229 P 2d 655, 123 Colo 
369 

Del —Pottock v Mellott, 22 A 2d 
843, 2 Terry 361 

Ill—People ex rel Schuler v. Chap¬ 
man. 19 N E 2d 351, 370 Ill 430. 
Ky—Frederickson v. Tax Payers Co¬ 
op Co., 126 S \V 2d 1072, 277 Ky 
597. 

Constitutional period for payment 
A constitutional provision that a 
tax should not be enforced by legal 
process until it was three years past 
due prohibited the legislature from 
requiring that the tax be paid be¬ 
fore a license to practice law would 
be Issued, since the effect of such 
legislation would be to require the 
payment of the tax within a shorter 
time than that permitted by the con¬ 
stitution.—Campbell v. Goode, 2 S 
E 2d 456, 172 Va. 463. 

20. Colo.—Liebhardt v. Department 
of Revenue. 229 P.2d 655, 123 Colo 
369. 

Del.—Pottock v. Mellott, 22 A.2d 843. 
S Terry 361. 


Fla.—Rudisill v. City of Tampa, 9 So. 

2d 380, 151 Fla. 284. 

Ky—Frederickson v. Tax Payers Co¬ 
op. Co, 126 S W.2d 1072, 277 Ky 
597 

Neb —Madison County v. School Dist. 
No 2 of Madison County, 27 N.W 
2d 172, 148 Neb 218. 

Delegated to Judicial department 
Although the whole taxing power 
is legislative, if the statute so pro¬ 
vides the collection of taxes may be 
Intrusted to the judicial department. 
—Spltcaufsky v Hatten, 182 S.W. 
2d 86. 353 Mo 94, 160 A.L R 990 
Statutes Intended for publlo benefit 
The statutes relating to machinery 
of property tax collections were en¬ 
acted for benefit and protection of 
the public, and the duty imposed 
therein is to the public.—Parker v 
Brown, 10 SE2d 625. 195 S.C. 35. 

21. U S —U S v Hester. C.C.A Okl , 
137 F 2d 145—Findley v. Odland, C 
C A Ohio. 127 F 2d 948 

Colo —Liebhardt v Department of 
Revenue, 229 P.2d 655, 123 Colo. 
369 

Mo —Henry v Manzella, 201 S W 2d 
457, 356 Mo 305—Spltcaufsky v. 
Hatten, 182 S W 2d 86, 353 Mo. 94, 
160 A L R 990 

Okl —Magnolia Petroleum Co. v. Ok¬ 
lahoma Tax Commission, 106 P.2d 
829, 188 Okl 85. 

Use of judicial tribunals, forms, or 
processes 

The state in its sovereign capacity 
may prescribe the manner of col¬ 
lection and may or may not make use 
of judicial tribunals, forms, and 
processes, which seem most conven¬ 
ient and advantageous —Pottock v. 
Mellott, 22 A 2d 843, 2 Terry, Del, 
361 

22. Colo.—Liebhardt v. Department 
of Revenue, 229 P 2d 665, 123 Colo 
369. 

Ill —People ex rel. Schuler v. Chap¬ 
man, 19 N E 2d 351, 370 Ill. 430 
Mo.—State ex rel. Western Union 
Tel. Co. v. Markway, 110 S.W.2d 
1118, 341 Mo, 976. 

Neb —Darnell v. City of Broken Bow. | 
299 NW. 274, 139 Neb. 844, 136 A. 
L.R. 101. 


Tex—White v. McGill, 114 S.W.2d 
860, 131 Tex 231 
61 C J. p 1010 note 32. 
legislative prerogative 

The collection of taxes ie a legis¬ 
lative prerogative, and taxes may 
be collected as the legislature di¬ 
rects—Apgar v Wilkinson, 116 So 
T8. 95 Fla. 457 

Legislative authority held plenary 
and paramount 

Pa—Commonwealth v. Southern 
Pennsylvania Bus Co.. 15 A 2d 375. 
339 Pa 521. 

Power solely In legislature 

The legislature has sole power to 
provide for collecting delinquent tax¬ 
es —Easterwood v Henderson Coun¬ 
ty, Tex Com App , 62 S W 2d 65 

23. Ky.—City of Louis\ ille v ^Etna 
Fire Ins Co, 143 S W 2d 1074, 28 i 
Ky 154. 

Tex —Big Lake Oil Co v. Reagan 
County, Civ App., 217 S W 2d 171 
error refused 
Pinpoint the statute 

"The state must be able to put Its 
finger upon the statute "—Chambers 
v. Higgins, 193 S E 531, 534, 1C9 Va 
345. 

24. US—Stein v. Bostian, CCA 
Mo., 133 F 2d 586. 

Ariz—Maricopa County v. Trustees 
of Arizona Lodge No 2, F & A 
M, 80 P 2d 955, 52 Ariz 329 
DC—Tumulty v District of Colum¬ 
bia 102 F.2d 254, 69 App DC. 390 
Fla—State ex rel. Seaboard Air 
Line R. Co v. Gay, 35 So 2d 403, 
160 Fla 445. 

Ill —People ex rel Pickerill v. New 
York Cent. R. Co.. 63 N.E.2d 405. 
391 Ill 377—School Dist No. 88 v. 
Kooper, 43 N E 2d 542, 380 Ill. 68 
—People ex rel. Eitel v. Lindhei- 
mer, 21 N.E.2d 318, 371 Ill. 367, 
124 A.L.R. 1472, appeal dismissed 
People of State of Illinoia ex rel 
Eitel v. Toman, 60 S.Ct. Ill, 308 
U.S. 505, 84 L.Ed. 482, rehearing 
denied 60 SCt 187, 308 U.S. 636, 
84 LEd. 529, People ex rel. Sears 
Roebuck & Co. v. Lindheimer, 21 
N E 2d 818, 371 Ill. 867. 124 A L R 
1472, appeal dismissed People of 
State of Illinois ex rel. Sears Roe- 
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is statutory, 26 and docs not exist apart from stat¬ 
ute. 26 As a general rule the laws regulating the 
collection of taxes are sui generis, and constitute 
a system to which the general provisions of the law 
have little if any application, 27 and a special stat¬ 
utory method of tax collection must be pursued to 
the exclusion of other methods based on general 
legal rules, 26 since laws which specify one method 
for the collection of taxes, by implication at least, 
forbid resort to other methods, 29 and it has been 
held that a tax cannot be enforced by common-law 


proceedings unless a statute so provides. 60 How¬ 
ever, the sovereign, in seeking to collect its own 
taxes for the general purposes of government, has 
inherently all remedies not voluntarily and un¬ 
equivocally relinquished, 31 and a tax may be en¬ 
forced through the ordinary means adapted to the 
recovery of a definite sum due, unless that course is 
clearly prohibited 32 

In order that a tax may be collectable there must 
be a valid tax, 33 there must have been a compliance 


buck & Co v. Toman. 60 S Ct 112, 
308 US 505, 84 L.Ed 432. re hear¬ 
ing denied 60 S Ct. 137, 308 U.S 
636, 84 LEd 529 

Kan —Board of County Com’rs of 
Sherman County v. Alden, 148 P 2d 
509, 168 Kan. 487, 152 ALR 881 

Minn—Teichert v. Chippewa County, 
31 NW 2d 11, 225 Minn 406 

Neb —Darnell v City of Broken Bow, 
299 NW. 274, 139 Neb 844, 136 A 
LR 101. 

NJ—City of Bayonne v East Coast 
Shipyards, 44 A 2d 405, 187 NJEq 
165—In re Hazeltine’e Estate, 187 
A. 177, 121 N J.Eq 49. 

Okl—McDonald v. Duckworth, 173 
P.2d 436, 197 Okl. 576—Barbee v 
Cowden. 77 P 2d 669, 182 Okl. 334- 
City of Drumright v. Exchange 
Nat. Co, 23 P.2d 213, 164 Okl. 158 
—Independent School Dist No 39, 
Creek County ▼. Exchange Nat. Co, 
23 P 2d 210, 164 Okl. 176, 95 A.L 
R. 685. 

Pa.—In re Davis, 37 A 2d 498, 349 Pa. 
651—City of Scranton v O'Malley 
Mfg Co, 19 A.2d 269, 341 Pa. 200 
—Schmuck v Hartman, 70 A. 1091, 
222 Pa. 190—Appeal of Dixon, 11 
A.2d 169, 138 Pa.Super. 385—In 

re Gery's Estate, Orph, 83 Berks 
Co. 91—Zahurak v Millott, Com. 
Pl., 39 MunLR 234, 14 Som.Leg.J. 
8, 30 West.L.J 67. 

S.C.—Town of Cheraw ▼. Turnage, 
191 S.E. 831, 184 SC. 76. 

Tex.—San Antonio Suburban Irrigat¬ 
ed Farms v. Bexar-Medina-Atas¬ 
cosa Counties Water Improvement 
Dist No. 1, Civ.App., 49 SW.2d 
511. 

Va.—Chambers v. Higgins, 193 S.E. 
631, 169 Va. 845. 

Wash.—Bennett v. Grays Harbor 
County, 180 P.2d 1041, 16 Wash.2d 
831. 

61 C.J. p 1011 note 40. 

Vxooeedlmg lm Invitum 

(1) All proceedings in the col¬ 
lection of taxes are in invitum, and 

must be strict! juris. 

Cal.—Weyse v. Crawford, 24 P. 785, 
85 Cal. 196. 

Mont’—State ex rel. Tillman v. Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County, 53 P.2d 
107, 111 Mont 176, 103 A.L.R. 376 


—Perham v. Putnam 267 P. 805, 
82 Mont 349 

Okl —Independent School Dist No 
39, Creek County v. Exchange Nat 
Co, 23 P 2d 210, 164 Okl. 176, 95 
ALR 685. 

(2) The enforcement of a tax is a 
proceeding in invitum—Union Twist 
Drill Co v. Harvey, 37 A 2d 389. 113 
Vt. 493—Richford Sav Bank & Trust 
Co v Thomas. 17 A 2d 239, 111 Vt. 
393—Smith & Son ▼. MacAulay, 196 
A 281. 109 Vt 326 

(3) “In invitum" defined see 42 C 
J.S p 489 notes 2-4. 

(4) “Stricti juris” defined see 83 
C J.S p 522 note 20. 

25. Kan—Shell Oil Co. v. Board of 
County Com’rs of Grant County, 
197 P.2d 925, 165 Kan. 642—Robi¬ 
son v Robison, 196 P 2d 159, 165 
Kan. 494—Magnolia Petroleum Co 
v. Moyle. 175 P 2d 133, 162 Kan 
133, opinion adhered to 182 P 2d 
127, 163 Kan. 368—Kucera v State, 
164 P 2d 115, 160 Kan. 625—Board 
of Com’rs of Sherman County v. 
Alden. 148 P.2d 569, 158 Kan 487. 
152 A L.R. 881—Cunningham v 
Blythe, 127 P 2d 489, 155 Kan 689 
—Equitable Life Assur. Soc of U 
S. v. Hobbs, 127 P.2d 477, 155 Kan 
534—Sarver v Sarver Oil Co, 40 P 
2d 394, 141 Kan. 246. 

Mo—Henry v. Manzella, 201 S W.2d 
457, 356 Mo. 305—State ex rel 
Western Union Tel. Co. v Mark¬ 
way, 110 S.W 2d 1118, 341 Mo 976 
Okl.—Independent School Dist. No. 
89, Creek County v. Exchange Nat 
Co., 23 P 2d 210, 164 Okl. 176, 95 
A.LR 685. 

Pa —Regan v. Lackawanna County 
Com’rs, 49 Lack.Jur. 47, 62 York 
27. 

61 C J. p 1012 note 41. 

Power to eolloot taxes conferred by 
statute 

Miss.—Chickasaw County v. Gulf, 
Mobile & Ohio R. Co., 15 So 2d 848, 
195 Miss. 764. 

26. Kan—Shell Oil Co v. Board of 
County Com’rs of Grant County, 
197 P.2d 925. 165 Kan 642—Rob¬ 
ison v. Robison, 196 P.2d 159, 165 
Kan. 494—Magnolia Petroleum Co. 
v. Moyle, 175 P.2d 133, 162 Kan 
133, opinion adhered to 182 P.2d 
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127, 163 Kan 368—Board of Coun¬ 
ty Com’rs of Sherman County v 
Alden. 148 P 2d 509, 158 Kan 487, 
152 ALR 881—Cunningham v 
Blythe, 127 P 2d 489, 155 Kan 689 
—Equitable Life Ins Co. v. Hobbs 
127 P 2d 477, 155 Kan. 634—Sar¬ 
ver v Sarver Oil Co, 4# P 2d 39! 
141 Kan 246—Board of Com’rs of 
Ness County v. Ness City Mill. 
Light & Ice Co., 204 P. 536. 110 
Kan 501 

Okl —Independent School Diet. No 
39, Creek County v. Exchange Nat 
Co. 23 P.2d 210, 164 Okl. 176, 95 
ALR. 685. 

27. La.—Triangle Oil Co v. City of 
New Orleans, App, 5 So 2d 558 

61 C J p 1012 note 41 fa] 

28. Ariz—Sears, Roebuck & Co v 
Maricopa County, 17 P 2d 1096, 41 
Ariz 304. 

N.J —In re Hazel tine’s Estate, 177 A 
108, 13 N.J Misc 152, reversed on 
other grounds 182 A 357, 119 NJ 
Eq. 308, affirmed 187 A. 177, 121 
N J.Eq 49. 

Ample and specific method 

It is a general rule that when stat¬ 
utes provide an ample and specific 
method of enforcing collection of 
taxes, such method is exclusive.— 
Bennett v Grays Harbor County, 130 
P.2d 1041, 15 Wash 2d 331. 

29. Ill.—People ex rel. Schuler v 
Chapman, 19 N.E.2d 851. 870 Ill 
430. 

Miss—Chickasaw County v. Gulf, 
Mobile & Ohio R. Co., 15 So.2d 348, 
195 Miss 754. 

30. Pa.—In re Davis, 87 A.2d 498, 
340 Pa. 651—City of Scranton v 
O’Malley Mfg. Co., 19 A 2d 269, 341 
Pa. 200—Schmuck v. Hartman, 70 
A. 1091, 222 Pa. 190. 

31. N C.—Wilkinson v. Boomer, 7 6 
E 2d 491, 217 NC. 217—State v. 
Georgia Co., 17 SB. 10, 112 NC. 
84, 19 L.R.A. 485. 

32. US —U. S. v. Chamberlin, Colo , 
31 S.Ct 155, 219 U.S. 250, 65 L.Ed 
204. 

Ohio.—State ex rel Stubbs v. Wal¬ 
lace, 42 N.B.2d 893, 140 Ohio St 
166. 

33. Conn.—Bridgeport Hydraulic Co. 
v. City of Bridgeport 130 A. 184, 
103 Conn. 249. 
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with statutory conditions precedent to the exercise 
of the power to levy, 84 there must have been a valid 
assessment, 35 and there must be a time when, 86 
as well as a person to whom, 87 payment can legally 
be made. 

It is the policy of the law to favor the collection 
of all taxes, 88 and whenever it is possible on any 
theory to do so, the courts will construe the statutes 
to accomplish that result, 89 and any statute which 
limits the right of the state to collect taxes must 
be strictly construed in favor of the state. 40 Thus, 
many of the provisions relating to the collection of 
delinquent taxes are merely directory, 41 and need 
not be adhered to meticulously, 42 and a tax will 


not be rendered illegal by mere irregularities, in¬ 
formalities, omissions, and defective acts of officers 
in the collection of the tax where they do not af¬ 
fect the substantial justice of the tax itself. 43 
\ 

§ 641. -Within Political Subdivision; 

Delegation of Power 

It It for the legislature to determine whether the 
state or a local agency shall collect taxes, and it may Im¬ 
pose the duty of collecting on a county, municipality, or 
other body. 

The legislature may determine whether taxes shall 
be collected by the state or a local agency, 44 and 
may impose on a county, municipality, or other body 
the duty of collecting taxes, 45 making such county 


Preliminary steps 

Taxes are nevSr to be collected un¬ 
til the steps necessary to impose 
them have been taken —In re Vicks¬ 
burg Bridge & Terminal Co, DC 
Miss. 24 FSupp. 123 

34. Okl —Nelson v Oklahoma City 
& W R Co. 104 P. 42, 24 Okl 617 

61 C J p 1012 note 43 

35. Ala —Gray v State, 2 So 2d 781, 
241 Ala 313 

Mo—State ex rel Kansas City Pow¬ 
er & Light Co. v Smith, 111 SW 
2d 613, 342 Mo 76 

Pa—Sohmuck v Hartman, 70 A 
1091, 222 Pa 190 

Nome must appear on assessment 

roll 

No warrant for the collection of 
taxes can be lawfully issued against 
the personal property of one whose 
name does not appear on the assess¬ 
ment roll—Bennett v Buffalo, 17 N 
T. 383 

36. Cal —People v. Tux Winery Co , 
67 P 2d 752, 20 Cal.App 2d 700 

Kv —Commonwealth v. Chesapeake, 
O & S. R. Co, 133 SW 669. 141 
Ky. 633 

37. Ky —Commonwealth v Chesa¬ 
peake, O. & S. R. Co., supra. 

38. Hawaii.—Territory of Hawaii v 
Daikichi Mukai, 38 Hawaii 274. 

NY—Children’s Bus Service v City 
of New York, 73 N Y.S.2d 232, 190 
Misc. 161, modified on other 
grounds 74 N.Y S 2d 273, 272 App. 
Div 1058, appeal denied 76 NYS 
2d 526, 278 App.Div. 773—-In re 
Borough of Queens, List of Delin¬ 
quent Taxes, 108 N.Y.S.2d 202. 
Taxing power continues until tax is 
paid 

’’The principle of all the cases Is 
that the taxing power, when acting 
within Its legitimate sphere, is one 
which knows no stopping place until 
it has accomplished the purpose for 
which It exists, viz, the actual en¬ 
forcement and collection from every 
lawful object of taxation of its pro¬ 
portionate share of the public bur¬ 


dens, and, if prevented by any ob¬ 
stacles, it may return again and 
again until, the wav being clear, the 
tax is collected ”—Petition of S R 
A, Inc, 7 NW2d 484, 187, 213 Minn 
4S7—State v Certain Lands in Red¬ 
wood County, 42 N \V 473, 475. 10 
Minn 512 

Legal machinery favored 

The legal machinery set up by 
the legislature for the collection of 
taxes due the state and Its legal sub¬ 
divisions is favored by the courts as 
in aid of a most important govern¬ 
mental function, namely, that of rais¬ 
ing revenue nece-.sar> to maintain 
and carry on the government — 
Schultz v Kolb, 64 P 2d 79, 189 Wash 
187. 

Tax collecting power not to be 
thwarted or complicated 

The government's right to collect 
tax levies may not be thwarted or 
complicated by a theoretical division 
of that which has long been regard¬ 
ed by our jurisprudence as realty in¬ 
to subdivisions with ill defined limits 
and vague attributes.—Becker v 
Mayor and Council of Borough of 
Little Ferry, 14 A 2d 493, 126 N.J 
Law 141, afilrmed 19 A 2d 657, 126 
N J Law 338. 

39. N Y —In re Borough of Queens, 
List of Delinquent Taxes, 108 N 
Y S 2d 202 

Construction to be avoided 

A statute relating to collection of 
taxes would not be construed as hav¬ 
ing omitted to provide a collector 
for a distinct class of taxes If an¬ 
other possible interpretation would 
avoid such an omission—Walker v. 
Commonwealth, 130 S W 2d 27, 279 
Ky. 198. 

40. Tenn —Williams v. Cravens, 214 
S W 2d 67, 31 Tenn App. 246. 

41. Or.—Methershead v. Young, 234 
P. 299, 114 Or. 15. 

Pa—Appeal of York & Foster, Inc., 
Com PI, 82 Erie 140, appeal dis¬ 
missed 63 A.2d 358, 163 Pa.Super. 
602. 

Wash.—Spokane County ex rel. Sulli- 
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van v Glover, 97 P 2d 628, 2 Wash 
2d 162 

Designed to establish uniformity of 
collection 

Statutory provisions frequently are 
intended merely to afford advice and 
counsel to officers in*rusted with the 
enforcement of laws for the purpose 
of establishing uniformity and effec¬ 
tiveness of collections —Kincannon 
\ Irwin, 169 P 2d 861, 64 Ariz 307 

42. Ariz—Kincannon v Irwin, su¬ 
pra. 

Time not of the essence 

In making provision for the col¬ 
lection of public revenue, ordinarily 
time is not of the essence of the 
thing sought to be accomplished — 
Federal Crude Oil Co v Yount-Lee 
Oil Co, 62 S W 2d 66, 122 Tex 21 
answers conformed to, Civ App. 63 
S W 2d 1119—State v Fox, Civ App 
133 SW2d 987, error refubed 

43. Ill —People ex rel Schlaeger \ 
Buena Vista Bldg Corp , 71 N E 2u 
10, 39C Ill 164 

Delay in taking precedent steps 

does not render the tax noncollecta¬ 
ble in the absence of a showing that 
the taxpayer’s rights have been 
abused—Mothershead v Young, 234 
P 299. 114 Or. 15 

44. Cal.—Bolton v Terra Bella Irr. 
Dlst, 289 P 678, 106 Cal App. 813 

45. U S —Corpus Juris cited in 
Hess v. Mullaney, D C Alaska, 91 
F Supp 139, reversed on other 
grounds, CA, Mullaney v. Hess, 
189 F 2d 417 

61 C J p 1623 note 34. 

Not ordinary function of oounty 
There is nothing in the nature or 
ordinary purposes and functions of 
a county to impose on it the duty of 
collecting taxes for the state—Com¬ 
monwealth v. Griffith, 1 Lanc.L Rev , 
Pa., 201. 

Held not a delegation of tax ooUeo. 
tion 

Legislation creating a commission 
variously to bid in at & tax sale lands 
which were not selling for the full 
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or body the agent of the state in collecting the tax ; 49 
and it may delegate the power of using the ma¬ 
chinery, or applying the remedy or procedure, creat¬ 
ed by it for the collection of taxes. 47 When not 
forbidden by constitutional provision, a general 
method for the collection of a tax within a distinct 
political division may be prescribed by the legis¬ 
lature; 48 and the regulation of administrative de¬ 
tails in the collection of the taxes levied by counties 
and other municipal divisions may, to a limited ex¬ 
tent, be left to the determination of the local au¬ 
thorities. 49 However, the federal government can¬ 
not by law impose any specific duties on state of¬ 
ficials with respect to the collection of a tax pro¬ 
vided by act of congress 50 

Comptroller. A regulation by the comptroller of 
public accounts, under authority conferred on him 
by statute, of the collection of taxes must be given 
the effect of a legislative enactment when it is not 
in conflict with the constitution and laws of the 
state. 61 

§ 642. - Amendment and Repeal of Stat¬ 

utes 

If not restricted by the constitution, the legislature 
may change the method of collecting taxes, but the 
amendment or repeal of statutes dealing with the col¬ 


lection of taxes does not operate retrospectively so as 
to affect delinquent taxea or proceedings pending for 
their collection. 

In the absence of constitutional restrictions, the 
legislature has plenary power to make any change 
m the method of collecting taxes, 52 but the amend¬ 
ment or repeal of a statute providing for the levy 
and collection of taxes will not operate retro¬ 
spectively so as to affect unpaid taxes already due 
or pending proceedings for their collection, 63 and 
a new law bearing on the collection of taxes does 
not necessarily or always repeal by implication all 
prior laws, or parts thereof, relating to the same 
subject, 54 such as local or special laws, 66 or the 
provisions of general laws which are not in con¬ 
flict with the new law. 66 

§ 643. Personal Liability for Taxes 

Under many taxing systems there is no personal lia¬ 
bility on the part of an owner for taxes imposed on his 
property, but such personal liability may exist under stat¬ 
utory or constitutional provisions therefor, or by reason 
of Judicial decisions. 

At common law there is no personal liability on 
the part of an owner for taxes levied on his prop¬ 
erty, 57 and under many taxing systems there is no 
personal liability for taxes imposed on real prop¬ 
erty, 58 although such taxes may constitute a per- 


amount of the general taxes, and 
to handle, sell, and trade such prop¬ 
erty, did not constitute a delegation 
of tax collection to the commission 
since the delinquent taxes v,ere paid 
when the commission bid in the 
property and the sale was confirmed 
—Spitcaufsky v Hatten, 182 SW2d 
80, 353 Mo 94, 160 A.L R. 990 

46. Okl.—Webster v. Morris, 264 P 
190, 129 Okl 145 

61 C J. p 1623 note 36. 

Bank tut agent 

The state has a right to make a 
bank its agent to collect taxes from 
bank’s individual stockholders on the 
shares —School Dist of City of 
Lansing v City of Lansing, 281 N 
W 883, 286 Mich 244. 

47. Fla.—Ranger Realty Co. v. Mil¬ 
ler, 136 So 546, 102 Fla. 378. 

N.T.—Gautier v. Ditraar, 97 N EX 
464. 204 NT. 20, Ann.Cas.m3C 
960. 

48. Md. —Grossfeld v Baughman, 
129 A. 870, 148 Md. 330. 

49. S.C.—Southern R. Oo. v. Kay, 39 
8.EX 786, 62 S C 28 

61 C.J. p 1012 note 51. 

OO. Pa.—In re Insurance Licenses, 
43 Pa.Co. 295. 

51. Tex.—Stuard v Thompson, Civ. 
App., 261 S.W. 277. 

09 . N.T. — Nassau County v. City of 
Long Beach, 6 N.E.2d 811, 272 N.T. 


260, affirmed 9 N E 2d 50. 274 N Y. 
458 

61 C J p 1012 note 54 

53. Ala.—Hooper v State, 37 So 
662. 141 Ala. Ill—State v. Sloes, 3 
So 745 , 83 Ala, 93. 

Cal —Peterson v. Hopkins, 12 P 2d 
104, 124 Cal App 33. 

Fla.—Lee v Walgreen Drug Stores 
Co., 10 So 2d 314, 161 Fla. 648 

N C.—Wilmington v. Cronly, 30 S E. 
9, 122 NC 383. 

61 C.J. p 1012 note 55. 

54. N.T.—Town of Irondequoit v, 
Monroe County, 286 NTS 533, 158 
Misc 123, affirmed 6 N Y S 2d 660, 
254 App.Div 933. appeal dismissed 
18 N.E.2d 302, 279 N.Y. 658 

61 C.J. p 1012 note 56. 

56. Md—County Com'rs of Harford 
County v Rouse, 119 A. 153, 141 
Md. 540. 

61 C.J. p 1012 note 67. 

56. Conn.—Atwater v. O'Reilly, 71 
A. 605, 81 Conn. 367. 

Tex —Harrington v. Galveston Coun¬ 
ty, 1 Tex A.Civ.Cas. i 702. 

57. Aria.—Maricopa County v. Ari¬ 
zona Tractor & Equipment Co, 109 
P.2d 618, 56 Ariz. 618, 67 Aril. 49- 
Home Owners* Loan Corp. v. City 
of Phoenix, 77 P.2d 818, 61 Ariz. 
466. 

Miss —Vanz&ndt v. Town of Brax¬ 
ton, 14 So.2d 222, 194 Miss. 863. 
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Ohio—Brown v Russell, 161 NE 
793, 20 Ohio App 101 

Nonresident 

A nonresident Incurs no personal 
liability for taxes on his property — 
In re McMahon's Estate, 21 NW.2d 
581, 237 Iowa 236, 163 AL R 720 

58. U.S—U. S v. Consolidated Ele¬ 
vator Co, C.C.A.Minn., 141 F.3d 
791—Helvering v. Johnson County 
Realty Co., C.C.A Iowa, 128 F2d 
716—Helvering v. Nebraska Bridge 
Supply & Lumber Co., CCAArk, 
115 F 2d 288, reversed on other 
grounds 61 S.Ct 327, 312 US 666, 
85 LEd 1111, rehearing denied 61 
SCt 939, 813 US. 598. 85 L Ed 
1551, and 61 SCt. 1094, 313 US 599 
85 L.Bd. 1561—C&rondelet Bldg Co 
v Fontenot, C.O.A.La., Ill F.2d 267 
—U S. v. 26 986 Acre* of Land, 
More or Less In EJdgewater, Bergen 
County, DCNJ., 67 FSupp. 383, 
reversed on other grounds, C C. A , 
168 F.2d 277—U. S ▼. Parcels of 
Land In City of Clifton, Passaic 
County, D.C.N.J., 67 F.Supp. 381— 
Pettibone v. Cook County, D.C. 
Minn., 31 F.Supp 881. affirmed. C. 
C.A.. 120 F 2d 860—Central R. Co 
of New Jersey y. Central Han¬ 
over Bank 4b Trust Co., D.C.N.Y, 
29 F.Supp. 826, applying New Jer¬ 
sey law. 

Ariz.—Santos v. Simon, 138 P.2d 896. 
60 Arts. 426—Pothast v. Maricopa 
County, 30 P.2d 840, 43 Ariz. 303. 
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sonal obligation which is satisfied and extinguished 
when the property is taken for the amount due as 
taxes. 69 On the other hand, in many jurisdictions 


the owner of real estate is personally liable for taxes 
levied on the property, 60 and this is true notwith¬ 
standing the existence of a lien on the property for 


Ark.—State, to Use of Woodruff 
County, v. Farmers Nat. Bank of 
Cotton Plant. 114 S.W 2d 21, 195 
Ark. 749. 

Fla.—Florida Industrial Co v. State, 
for Use and Benefit of Lafayette 
County. 152 So 717, 114 Fla. 1 
Iowa.—In re McMahon’s Estate. 21 
N.W.2d 581. 237 Iowa 286. 168 
A L.R. 720. 

La—Barthold v. Dover, App., 158 So. 

49, rehearing denied 153 So. 724. 
Minn.—Land CTL&kes Dairy Co v. 
Wadena County, 39 N.W2d 164. 
229 Minn. 263. affirmed 70 S Ct. 
251. 388 U.S. 897, 94 L.Ed. 552, 
rehearing denied 70 S.Ct. 428, 888 
U.S. 945, 94 LEd 688—State v. 
Barrett & Zimmerman, 86 NW.2d 
590, 228 Minn. 96—Petition of S. 
R A, Inc., 7 N.W.2d 484, 218 Minn. 
487—Spaeth v. Hallam, 300 N.W. 
600, 211 Minn 156—Falvey v Board 
of Commissioners, 79 N.W. 302, 76 
Minn 257. 

Mont—Calkins v. Smith, 78 P.2d 74, 
106 Mont. 453 

N.J.—Bea v. Turner & Co, 169 A. 
832, 115 NJEq 189—Bobbink & 
Atkins v City of Clifton, 25 A.2d 
639, 20 N.J Mlsc. 149 
N C —Town of Apex v Templeton, 
27 SE.2d 617, 223 N C. 646. 

Okl —McDonald v. Duckworth, 173 
P.2d 436, 197 Okl. 576—Allen v. 
Henshaw, 168 P.2d 625, 197 Okl. 
123—Bell v. Trosper, 77 P 2d 544, 
182 Okl 316—State ex rel Com'rs 
of Land Office v Board of Com’rs 
of Nowata County, 25 P.2d 1074, 
166 Okl. 78. 

Or—City of Salem v. Marion Coun¬ 
ty. 137 P.2d 977, 171 Or. 254 
61 C.J. p 1040 note 46. 

Not a personal obligation 

“In this state, no provision has 
been made, as has been made in a 
number of states, that a tax is a 
personal obligation of the party 
whose property is assessed for tax¬ 
es. It cannot, accordingly, be said, 
at least in the strict sense, that 
there is an obligation or liability In 
this case on the part of the tax¬ 
payer.”—Board of Com’rs of Big 
Horn County v. Bench Canal Drain¬ 
age Dist., 108 P.2d 690. 66 Wyo. 860. 

^lability ended by disposal of prop¬ 
erty 

Once the property owner gets free 
of the property he is free of any 
further tax liability in respect there¬ 
of.—Central R. Co, of New Jersey 
v. Central Hanover Bank 6b Trust 
Co., D.C.N.T., 29 F.Supp. 826, apply¬ 
ing New Jersey law. 

Validity of statute 

Statute making property of a rail¬ 
road liable for taxes and providing 


for service on the railroad of notice 
of sale for failure to pay taxes is 
not invalid on ground that it creates 
a personal liability against the rail¬ 
road—Lee v. Atlantic Coast Line R. 
Co., 194 So. 252, 141 Fla. 545 

Tit Illinois 

(1) It has been held that the stat¬ 
ute dealing with suits for taxes on 
forfeited realty or delinquent per¬ 
sonalty provides the exclusive meth¬ 
ods of enforcing an owner’s personal 
liability for real estate taxes — 
School Dist. No. 88 v. Kooper, 43 
N.E.2d 542, 380 Ill. 68. 

(2) In a case dealing with the 
right to collect from a person taxes 
on real property which had been 
levied prior to the time he became 
the owner, it was held that such 
person’s personal liability for taxes 
is not extended, by statute, to any 
taxes except the taxes for the period 
when he was the owner —Biggins 
v. People, 96 Ill 381 

(8) On the other hand, it has been 
stated that, “there is no personal 
liability for a delinquent real estate 
tax ’’—People ex rel. McDonough v 
Chicago, M. St P. 6k P. R. Co.. 188 
N.B 404, 354 Ill 438. 

(4) It has also been held that the 
whole tenor of an early statute lay¬ 
ing a tax on real property shows 
that the lien is created on the prop¬ 
erty to be taxed, and not on the 
owner of the property.—Edwards v. 
Beird, 1 Ill. 70. 

In Ohio 

<1) In a case where the contro¬ 
versy Involved real estate taxes 
which accrued on April 12, 1931, it 
was held that taxes levied and as¬ 
sessed on real estate were a personal 
obligation of the owner of such 
property—Walsh-McGuire Co. v. C 
I. R„ C.CA.6, 97 F.2d 983 

(2) However, it has been held that 
since Oct 15, 1931, there has been no 
personal liability in Ohio on the part 
of the owner of real estate to pay 
taxes levied against his real estate 
—In re Kaatelic’s Estate, 2 Ohio 
Supp. 297—Newman v. Newman Mfg. 
Co., 31 Ohio NP.N.S., 273. 

(3) Under earlier decisions it was 
held that taxes levied and assessed 
on real property were a personal 
obligation of the owner of that prop¬ 
erty.—Cincinnati College v. Yeat- 
man, 80 Ohio St 276—Creps v. Baird, 
3 Ohio St 877—Brown v. Russell, 
151 N.B. 793, 80 Ohio App. 101. 

59. Mont.—Sutter v, Scudder, 103 

P.2d 303, 110 Mont 890—Calkins 

v. Smith, 78 P.2d 74, 106 Mont. 

458. 


Held not a continuing personal ob¬ 
ligation 

Mont—Calkins v. Smith, 78 P.2d 74. 
106 Mont 453 

SO. U S —Magruder v. Supplee, Md., 
62 SCt 1162, 316 U.S 394, 86 L. 
Ed 1655—People of Puerto Rico v. 
U. S., C.C A Puerto Rico, 131 F.2d 
151, certiorari denied 63 SCt 832, 
two cases, 318 US. 775, 87 LEd 
1144—White v First Nat Bank, 
D C Pa , 24 F Supp. 290 
Ala.—Throckmorton v. City of Tus- 
cumbia, 23 So.2d 547, 247 Ala. 209 
—Wiggins Estate Co. v. Jeffery, 19 
So 2d 769, 246 Ala. 183—State v. 
Alabama Educational Foundation, 
163 So 627, 231 Ala. 11—Bains 
Bro. Inv. Co. v Purdie, 60 So. 920, 
180 Ala. 333—Perry County v Sel¬ 
ma, M & M. R. Co.. 58 Ala. 546 
Conn—Worobey v. Sibleth, 71 A.2d 
80, 136 Conn. 352. 

Ind —Gable v. Seiben, 36 N E 844, 
137 Ind 156—Schofield v Green, 56 
N E 2d 506. 115 IncLApp 160 
Ky.— Corpus Juris cited in Common¬ 
wealth ex rel. Martin v Stone, 130 
S W 2d 750, 279 Ky. 243. 

Miss—State v Rogers, 39 So 2d 633, 
206 Miss 643—Vonzandt v Town 
of Bruxton, 14 So 2d 222, 194 Miss 
863. 

Mo—Jasper Land & Improvement 
Co. v Kansas City, 239 SW. 864, 
293 Mo. 674. 

Pa.—-Pennsylvania Co for Insurance 
on Lives and Granting Annuities 
v Bergson, 159 A 32, 307 Pa. 44 
—Shaw v. Quinn, 12 Serg. & R 299 
—Metropolitan Life Ins Co v 
Commercial Nat Bank, 175 A. 296, 
115 Pa.Super 224—De Haven v 
Roscon Building & Loan Ass’n, 164 
A. 69, 107 Pa.Super. 459—Theobald 
v Sylvester, 27 Pa Super. 362— 
Landreth v. McCaffrey, 17 Pa. 
Super. 272—Philadelphia v. Bow¬ 
ers, 2 Pa.Dlst & Co 653—Tremont 
Tp School Dist v Western An¬ 
thracite Coal Co, Com PI., 46 Sch 
LegRec. 133 

Va.—City of Richmond v Monument 
Ave. Development Corp, 34 S.E 2d 
223, 184 Va. 152 
61 C J. p 1041 note 51. 

Primary and ultimate liability 

(1) The primary liability to pay 
taxes on realty is on the person to 
whom the tax is assessed—City of 
Boston v. Quincy Market Cold Stor¬ 
age 8k Warehouse Co, 45 N.E.2d 959. 
312 Mass. 638—Massachusetts Hos¬ 
pital Life Ins. Co. v. Shulman, 12 
N E 2d 856, 899 Mass. 312. 

(2) Statutes providing to whom a 
tax on real estate shall be assessed, 
and thus establishing the one who is 
liable for the payment of the tax in 
the first Instance, do not determine 
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the collection of the taxes. 61 Personal liability may 
exist even in the absence of any provision for 
obtaining a personal judgment for such taxes. 62 
In at least one jurisdiction an owner of real prop¬ 
erty is personally liable for taxes levied on the 
property if he is a resident of the tax district in 


which the property is assessed, 63 and if he is not 
a resident of the tax district in which the property 
is assessed he is not personally liable. 64 Where 
personal liability for taxes imposed on real property 
exists, it may be by reason of statutory enactments 65 
or constitutional provisions, 66 or by reason of jli¬ 


on whom the final liability la cast 
—City of Boston v Quincy Market 
Cold Storage & Warehouse Co., 45 
N E 2d 959, 312 Mass. 638. 

Resident owner of read property is 
personally liable for taxes levied on 
the property.—Trustees of Phillips 
Exeter Academy v. Exeter, 33 A.2d 
665, 92 N.H. 473. 

Personal liability for taxes is an 
incident to ownership of the land. 
U.S.—Land Title Bank & Trust Co. 

v. Ward, D.CPa, 20 PSupp. 810 
Pa—Pennsylvania Co. for Insurance 
on Lives and Granting 1 Annuities 
v. Bergson, 169 A. 32, 307 Pa 44— 
Metropolitan Life Ins Co v Com¬ 
mercial Nat. Bank, 175 A. 295, 115 
PaSuper 224. 

Personal charge 

Taxes on real property are a per¬ 
sonal charge against the owner of 
such property. 

U S —Collector of Revenue Within 
and For the City of St Louis, Mo. 
v Ford Motor Co., CC.A-Mo., 158 
F.2d 364. 

Mo.—State ex rel. Hayes v. Snyder, 
41 S.W. 216, 139 Mo. 549—In re 
Life Ass’n of America 12 Mo App. 
40. 

Pa—Starling v. West Erie Ave 
Bldg. £ Loan Ass’n, 3 A 2d 387, 
333 Pa 124—King v. Mount Ver¬ 
non Building Ass'n, 106 Pa 165— 
Hegg v. Longstreth, 97 Pa 255 

Seated and unseated land 

(1) In Pennsylvania while it is 
generally recognized that the owner 
of reed property is personally liable 
for taxes levied on the property, this 
rule is subject to the qualification 
that there is personal liability on 
the part of an owner for taxes levied 
on real property only when the prop¬ 
erty consists of seated land, and 
there is no personal liability if the 
property consists ef unseated land. 
IT S.—Northumberland County v. 

Philadelphia and Reading Coal & 
Iren Ce., CCA.Pa., 131 F2d 562. 
Pa—Neill v. Lacy, 1 A. 825, lid Pa 
294—Stekley v. Boner, 19 Serg £ 
R. 254—Burd v. Ramsay, 9 Serg. 
£R. 199—Commonwealth v. Ma¬ 
hon, 12 PaSuper. 616—Republic 
Building £ Lean Ass'n v. Webb, 12 
Pa.Super. 545—Keystone State 
Building £ Loan Ass'n v. Bennett 
Bros., Com.Pl., 91 Plttsb.LegJ. 15. 

(2) Where land at the time of the 
assessment was In fact seated, the 
owner is personally liable for the 
taxes levied on it, even though It 
was assessed as unseated land.— 


] Northumberland County v. Philadel¬ 
phia and Reading Coal £ Iron Co, 
CC.APa, 131 F 2d 562. 

61. U.S.—Magruder v. Supplee, Md , 
62 SCt. 1162, 316 U.S 394, 86 L Ed 
1555—People of Puerto Rico v U 
S., CCA Puerto Rico, 131 F2d 151, 
certiorari denied 63 S.Ct. 832, two 
cases, 318 US. 776, 87 L Ed 1144 

Ala—Wiggins Estate Co. v. Jeffery, 
19 So 2d 769, 246 Ala 183—Bains 
Bro. Inv. Co v. Purdie, 60 So 920, 
180 Ala 333. 

Ind—Gable v. Seiben, 36 N E. 844, 
137 Ind 155—Schofield v. Green, 
56 N E 2d 506, 115 Ind App 160 
Mass —Massachusetts Hospital Life 
Ins. Co v. Shulman, 12 N E.2d 856, 
299 Mass. 312. 

N.Y—City of Utica v. Park-Mill 
Corp, 41 N.Y S 2d 248 
Pa—Starling v. West Erie Ave Bldg 
& Loan Ass’n, 3 A.2d 387, 333 Pa 
124—-King v. Mount Vernon Build¬ 
ing Ass’n, 106 Pa 165—Hogg v. 
Longstreth, 97 Pa 255. 

61 C.J. p 1041 note 51. 

62. U S.—U. S v. Certain Land 
Situated in City of St. Louis, DC 
Mo, 51 F'Supp 80. 

Mo—Duffley v. McCaskey, 134 S W.2d 
62, 345 Mo. 656, 126 A.L R 853— 
Chilton v. Pemiscot County, 50 S 
W 2d 645, 330 Mo. 468—State ex 
rel and to Use of Parish v. Young, 
38 S W 2d 1021, 327 Mo 909-^Tas- 
per Land & Improvement Co v 
Kansas City, 239 S.W 864, 293 Mo 
674—Stewart v. Allison, 51 SW 
712, 150 Mo. 343—State ex rel 
Hayes v Snyder, *41 SW 216, 139 
Mo. 549—Blevins v Smith, 16 S W. 
213, 104 Mo 583—State ex rel 
Rosenblatt v Sargeant, 76 Mo 557. 
Personal judgments in actions for 
taxes see infra 8 712. 

Policy not to look to owner 

The policy of the revenue law is 
to charge the land, and every inter¬ 
est therein, with the delinquent tax¬ 
es, and net to look to the owner per¬ 
sonally for payment—Neenan v. 
City of St. Joseph, 28 S.W. 963, 126 
Mo. 89. 

63. N.Y.—Village of Massapequa 
Park v. Massapequa Park Villa 
Sites, 15 NE 2d 177, 278 NY 28— 
Village of Lynbrook v Otto, 194 
N.E. 766, 266 NY. 308, reargument 
denied 196 N.E. 576, 207 N.Y. 554- 
In re Schmitt’s Will, 66 N.Y.S 2d 
686, 187 Mtlso. 988—Jn re Martin’s 
Will, 66 N.Y.S.2d 679, 187 Misc. 
980—City of Utica v. Park-Mill 
Corp, 41 N.Y.S 2d 248. 
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04k. US —C. I. R. v. Le Roy, CCA. 
2, 152 F.2d 936. 

NY—In re Gill, 92 N E 390, 199 
N Y 155—City of Long Beach v 
Guaranty Trust Co. of New York 
34 N Y S.2d 295, 264 App Div. 731 
appeal denied In re Smathers’ Es¬ 
tate, 36 N Y.S.2d 240. 264 App Div 
779—In re Wood’s Estate, 66 N.Y 
S 2d 671, 187 Misc. 972, affirmed 78 
N.Y.S 2d 859, 273 App.Div. 937—In 
re Wyatt’s Estate, 66 N.Y.S 2d 667 

Property la another borough 

A tax on real property situated in 
one borough of a city does not Im¬ 
pose personal liability for such tax 
on the owner If he resides In a dif¬ 
ferent borough —MacGregor v. John- 
son-Cowdin-Emmerich, Inc., CCA 
N.Y., 39 F.2d 574. 

65. U S —Collector of Revenue 

Within and For the City of St 
Louis, Mo v. Ford Motor Co., C C 
A Mo, 158 F 2d 364—Supplee v 

Magruder, DCMd, 36 F Supp 722 
affirmed, C.C A , Magruder v Sup¬ 
plee. 123 F 2d 399, reversed on 
other grounds 62 SCt 1162 l>lo 
U S. 394, 86 L Ed 1555 
Conn —Worobey v Sibieth, 71 A.2U 
80. 13C Conn 352 

Ind—Schofield v. Green, 56 NE2d 
506, 115 Ind App. 160 
Miss—Vanzandt v Town of Brax¬ 
ton, 14 So.2d 222, 194 Mass. 863 
N.Y —Village of Lynbrook v Otto 
194 NE 766, 266 NY 308, reargu¬ 
ment denied 196 NE 576, 267 N V 
554—In re Schmidt's Will, 66 N.Y 
S 2d 686, 187 Misc 988. 

Va—City of Richmond v. Monument 
Ave Development Corp., 34 S.E.2d 
223, 184 Va. 152. 

Statute not retroactive 
A statute imposing personal lia¬ 
bility on the owner ef real property 
for taxes levied en the property will 
not be given a retroactive effect— 
Commonwealth ex rel. Martin ▼. 
Stone. 130 S.W 2d 759, 279 Ky. 243. 

Statute of state-wide applloatioa 
The statute which creates person¬ 
al liability for taxes on real prop¬ 
erty is state-wide in its application. 
—Village of Massapequa Park v. 
Massapequa Park Villa Sites, 15 NB 
2d 177, 278 N.Y. 28—In re Martin's 
Will, 66 N.Y.S.2d 679, W Misc. 980 
—City of Utica v. Park-Mill Corp., 
41 N.Y S 2d 248. 

66. Va.—City of Richmond v. Monu¬ 
ment Ave. Development Corp., 34 
S.E.24 223, 184 Va. 152. 
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dicial decisions,® 7 and personal liability may exist 
by reason of the fact that the taxes are considered to 
be a debt of the owner of the property. 6 ® 

Personal taxes may be the personal obligation of 
the owner,•• and taxes levied on personal property 
are frequently regarded as the personal liability 
of the person assessed, 70 although in some jurisdic¬ 


tions personal property taxes are not regarded as 
a charge against the owner, 71 and taxes on personal 
property owned by a nonresident of the state levying 
the tax impose no personal liability on the owner of 
the property. 72 A person is personally liable for 
taxes only if the taxes were properly assessed and 
charged to him, 78 and where there are errors and 


67. Ala.—Throckmorton v City of 
Tuscumbia, 23 So.2d 547, 247 Ala. 
209—Wiggins Estate Co. v. Jef¬ 
fery, 19 So.2d 769, 246 Ala. 183- 
Perry County v. Selma, M. & M 
R Co., 68 Ala. 646. 

Buie established by dictum 

“Although the Pennsylvania legis¬ 
lature never at any time relieved the 
owners of unseated lands of person¬ 
al liability for taxes, the greater 
convenience of enforcing collection 
by sale of the lands doubtless re¬ 
sulted in practice in the exemption 
of the owner from personal liability 
When the Supreme Court of Penn¬ 
sylvania in Stokely v Boner, 10 
Serg & R, Pa, 264, followed the dic¬ 
tum of Judge Gibson in Burd v 
Ramsay, 9 Serg & R, Pa, 109, 114, 
that 'taxes on unseated lands, have 
never I believe been considered a 
charge on the person of the owner.' 
it transformed Into law this custom 
of exempting the owners from per¬ 
sonal liability for taxes on unseated 
land. The rule laid down in that 
dictum is undoubtedly the law of 
Pennsylvania today."—Northumber¬ 
land County v. Philadelphia and 
Reading Coal & Iron Co . CCA Pa., 
131 F 2d 662, 666 
Bui# not of local application 

The rule that the owner of real 
property is personally liable for tax¬ 
es assessed on the property is not ap¬ 
plicable only to Philadelphia under a 
statute applicable only to Philadel¬ 
phia.—White v. First Nat Bank, DC 
Pa, 24 F Supp. 290. 

68. S.C.—Rothrock v Oakm&n, 10 
8 B.2d 846, 196 8 C. 123. 

Taxes as debt see supra fi 1. 

69. Mont—Calkins v Smith, 78 P. 
2d 74, 106 Mont. 468. 

Taxpayer not subject to suit 

Personal taxes do not ordinarily 
subject the owner to suit, not be¬ 
cause he is not liable, but because 
the law has provided an adequate 
means for collection, and the remedy 
so provided is exclusive —Sutter v. 
Scudder, 103 P.2d 303, 110 Mont. 390 
—Calkins v. Smith, 78 P 2d 74, 106 
Mont. 462. 

70. Ill—People ex rel McDonough 
v Chicago, M., St P. & P. R Co, 
188 N B. 404, 364 Ill. 438 

Miss—Vanzandt v Town of Brax¬ 
ton, 14 So.2d 222, 194 Miss 863 
N.J.—~Bobbink A Atkins v City of 
Clifton, 26 A.2d 639, 20 N.J.Misc 
149. 


Or—City of Salem v Marlon Coun¬ 
ty, 137 P 2d 977, 171 Or 254. 

61 C J p 1040 note 41 < 

Property of public utility 

A statute making a tax on per¬ 
sonal property a debt due and owing 
from the owner of such property 
was held inapplicable to properties 
of a public utility company, com¬ 
prising both realty and personalty 
and assessed as a unit—City of Sa¬ 
lem v Marion County, 137 P 2d 977, 
171 Or 264 

71. Ariz —Maricopa County v Ari¬ 
zona Tractor & Equipment Co., 

109 P 2d 618, 66 Ariz. 518, 57 Ariz 

49 

Za Washington 

(1) In a number of cases it has 
been held that a personal property 
tax is the personal obligation of the 
taxpayer.—Libby, McNeill & Libby 
v Ivarson, 144 P 2d 268, 19 Wash 
2d 723—Mogan v. Larson, 48 P 2d 
621, 193 Wash 287—Lahn & Simons 
v Matzen Woolen Mills, 271 P. 830, 
149 Wash 638—Fowler v Snohomish 
County, 271 P. 687, 149 Wash. 630— 
61 C J p 1040 note 48 [a] 

(2) It has also been said that the 
owner of personal property is per¬ 
sonally liable for taxes thereon — 
People’s Water & Gas Co. v City of 
Vancouver, C.C.A.Wash., 106 F2d 
909. 

(3) In a subsequent case the court 

stated, “The attorney general calls 
our attention to the following deci¬ 
sions in which this court has re¬ 
ferred to personal property taxes as 
the personal obligation of the owner 
of the chattel: . . . However, we 

are satisfied that this court never 
intended to intimate that the owner 
of personal property was personally 
liable for the taxes levied thereon 
In the absence of statutory author¬ 
ity, he is not subject to suit by the 
county to compel payment. In the 
event of non-payment three possible 
remedies are available to the county 

(1) to enforce the statutory lien on 
the items of personal property as¬ 
sessed; (2) to enforce the statutory 
lien on other items of personal prop¬ 
erty owned by the same taxpayer by 
distraint by the county treasurer; 
(3) to enforce the statutory lien on 
real property owned by the same 
taxpayer by selection thereof by the 
county treasurer By no other 
method may payment of the ‘personal 
obligation* of the taxpayer be en¬ 


forced "—Puget Sound Power A 
Light Co. v. Cowlitz County, 234 P.2d 
506, 612, 38 Wash 2d 907. 

78. N.Y.—City of New York v. Mc¬ 
Lean, 63 N.B 380, 170 NY. 874— 
City of New York v Mason-Au & 
Magentheimer Confectionery Co, 
119 NYS. 472, 64 Misc. 405. 

73. Va.—-Banks v. Norfolk County, 
62 SB 2d 46, 191 Va. 463 
Wash —Lovell v Spokane County, 
13 r 2d 69, 168 Wash 683. 

Tax levied on interest of another 
person 

Landowner could not be held per¬ 
sonally liable for taxes due on an 
interest in the land which the taxing 
authorities knew or by virtue of re¬ 
corded deed could have known be¬ 
longed to another person—Bashara 
v. Saratoga Independent School Dist, 
163 SW.2d 631, 139 Tex. 632 
Name of owner correctly entered on 
assessment roll 

(1) Under statutory provisions an 
owner of real property may be per¬ 
sonally liable for taxes levied on the 
property if he is a resident of the 
tax district in which the property is 
assessed, but such liability will at¬ 
tach only if the name of the owner 
is correctly entered on the assess¬ 
ment roll.—Village of Massapoqua 
Park v. Massapequa Park Villa 
Sites, 16 NE.2d 177, 278 NY 28— 
Village of Lynbrook v Otto, 194 N E 
766, 266 N Y 308, reargument denied 
196 NE 676, 267 NY. 554—In re 
Schmitt’s Will, 66 N Y S 2d 686, 187 
Misc 988—In re Martin's Will, 66 
N Y.S 2d 679, 187 Misc. 980—City of 
Utica v Park-Mill Corp., 41 N.Y.S 
2d 248 

(2) In order that the name of the 
owner of real property may be cor¬ 
rectly entered on the assessment 
roll to raise personal liability for 
taxes on the property, the assess¬ 
ment cannot be in the name of the 
estate of a decedent, and it must be 
in the name of the legal, and not the 
equitable, owner.—In re Schmitt's 
Will, supra. 

(3) Where the names of two ad¬ 
ministrators were properly entered 
on the assessment roll so that they 
became personally liable for taxes 
levied on real property, the fact that 
one of the administrators died prior 
to the time the tax became a lien 
and was payable was immaterial 
since one administrator continued to 
exist which was sufficient, and, fur- 


4 I'll 
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defects in the proceedings preliminary to collection, 
the owner of the property does not become personal¬ 
ly liable, even though the tax imposed would con¬ 
stitute a valid lien on the property. 74 
i If there is personal liability for taxes levied on 
real property, the liability may attach on the date 
the taxes are assessed, 75 that is, the beginning of 
the tax year, 76 but ordinarily there can be personal 
liability for only such taxes as accrue during the 
period of the person’s ownership, 77 although it is 
possible for a grantee voluntarily to assume personal 
liability for taxes which accrued during the period 
of hi9 grantor’s ownership. 78 If personal liability 
for taxes on real property exists, it continues ir¬ 
respective of any change in the physical status of 
the property, 79 and even though on the date the 
tax falls due the property has become exempt from 
taxation, 80 and it continues even though the prop¬ 
erty is subsequently conveyed to another person, 81 
but the personal liability may be extinguished if the 
property is purchased at a tax sale. 82 Personal lia¬ 
bility for taxes levied on real property may exist 
against either the real owner or the registered 
owner, 88 but a mortgagee in possession of property 
is not the owner of the property and thus is not 
personally liable for the taxes. 84 A national bank 


is personally liable for taxes assessed against its 
real property m the same way other real property 
is taxed, in the absence of congressional enactments 
to the contrary. 86 The directors of a corporation 
may be personally liable for taxes levied on the cor¬ 
porate property and not discharged prior to the 
liquidation of the corporation and the distribution 
of all corporate assets among the stockholders, the 
personal liability being to the extent of the assets 
thus lost. 86 

Personal representative. Although an owner of 
real property may be liable personally for taxes 
levied on his property, the representative of the 
owner is not personally liable, 87 and thus an execu¬ 
tor is not personally liable for taxes on real estate 
owned by the decedent; 88 but, where a statute im¬ 
poses personal liability on a fiduciary for taxes 
on land of which he ha 9 the management, a personal 
judgment is proper against an executor for taxes 
on his decedent’s property. 89 

§ 644. Property Subject to Process for Col¬ 
lection 

a. In general 

b. Tax imposed on realty 


thermore, since the liability became 
attached to a preceding administra¬ 
tor, it continued against the succes¬ 
sor administrator —In re Schmitt's 
Will, supra. 

74. Va.—Banks v. Norfolk County, 
62 S.E.2d 46, 191 Va. 463. 

75. Ala.—Bains Bro Inv. Co v. 
Purdle, 60 So. 920, 180 Ala. 333. 

Pa.—Theobald v. Sylvester, 27 Pa. 
Super 362. 

79. Ala.—State v. Alabama Educa¬ 
tional Foundation, 163 So 527, 231 
Ala. 11. 

Pa.—Philadelphia v. Bowers, 2 Pa. 
Dist & Co. 653. 

77. U.S—White v. First Nat Bank, 
D.C.Pa, 24 F.Supp. 290. 

Pa.—Theobald v. Sylvester, 27 Pa 
Super. 362. 

Tex —Bashara v. Saratoga Inde¬ 
pendent School Diet., 163 S W.2d 
631, 139 Tex 532—Leonard v 

State, Civ.App, 242 S.W.2d 199- 
Leach v. City of Orange, Civ App, 
46 S.W.2d 1047. 

61 CJ. p 1040 note 47, p 1041 note 
52. 

Property transferred subject to 

taxes 

If property is transferred subject 
to taxes, fairness would suggest 
that collection be made from the 
grantee rather than from the gran¬ 
tor.—City of Bridgeport v. Equitable 
Title & Mortgage Co., 138 A. 452, 
106 Conn. 542. 


78. Ala—Bains Bro. Inv. Co. v. 
Purdle, 60 So. 920, 180 Ala 333. 

Tex —Bashara v. Saratoga Inde¬ 
pendent School Dist, 163 SW.2d 
631, 139 Tex 632. 

79. Ala—State v. Alabama Educa¬ 
tional Foundation, 163 So 527, 231 
Ala 11. 

80. U.S—People of Puerto Rico v 
U. S, C C A.Puerto Rico, 131 F.2d 
151, certiorari denied 63 S.Ct 882, 
two cases, 318 U S. 775, 87 L Ed 
1144 

81. U S —Magruder v. Supplee, Md , 
62 S.Ct. 1162, 316 U.S. 394, 86 L Ed 
1555 

Ala—State v. Alabama Educational 
Foundation, 163 So 527, 231 Ala 11 
Pa—Theobald v. Sylvester, 27 Pa 
Super. 362—-Republic Building & 
Loan Ass’n v Webb, 12 PaSuper 
545—Philadelphia v. Bowers, 2 Pa 
Dist & Co. 653. 

Personal liability not avoided by 
conveyance 

If the taxable owner of property 
who is personally liable for taxes 
conveys the property to another, he 
does not thereby escape his personal 
liability to the state, nor does his 
grantee ipso facto incur a personal 
liability, although taxes are a charge 
in rem—Bains Bro. Inv. Co. v. Pur- 
die, 60 So. 920, 180 Ala 333. 

88. Miss—State v. Rogers, 39 So.2d 
533, 206 Misa. 648. 

N.Y.—In re Ueck's Estate, 85 N.E. 
2d 624, 286 N.Y. 1—In re Schmitt's 


[ Will, 66 N.Y.S.2d 686, 187 Misc 
988—In re Martin’s Will, 66 N Y.S 
2d 679, 187 Misc 980—In re 

Wood's Estate, 66 N.Y.S.2d 671, 
187 Misc 972, affirmed 78 N Y.S.2d 
359, 273 AppDiv. 937—In re 

Wyatt's Estate, 66 N.Y.S.Jd 667 

83. Pa—Starling v. West Erie Ave. 
Bldg. & Loan Ass'n, 8 A 2d 887, 833 
Pa 124—Metropolitan Life Ins 
Co v. Commercial Nat. Bank, 175 
A. 296, 115 PaSuper. 224. 

84. Pa—Peoples-Pittsburgh Trust 

Co v. Henshaw, 15 A 2d 711, 141 
PaSuper 685—Provident Trust 
Co. v. Judicial Building 8t Loan 
Ass'n, 171 A. 287, 111 PaSuper 
352. # 

85. U.S.—Trustees of General As¬ 
sembly of Presbyterian Church in 
U. S of America v. Ward, D.C.Pa, 
22 F.Supp. 579, affirmed, C.C.A., 
Ward v. Fldellty-Phlladelphia 
Trust Co., 104 F.2d 801, followed 
in 104 F.2d 1023—Land Title Bank 
& Trust Co. v. Ward, D.C.Pa, 20 
FSupp. 810. 

88. Tex—Joy v. City of Terrell. 
Civ App., 143 S W.2d 704, error dis¬ 
missed, judgment correct. 

87. Pa—L&ndreth v. McCaffrey, 17 
PaSuper. 272. 

88. Pa—L&ndreth v. McCaffrey, su¬ 
pra 

89. Ky—Louisville v. Robinson, 85 
S.W. 172, 119 Ky. 908, 27 Ky.L 
875. 
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c. Tax imposed on personalty 

d. Ownership and possession 

e. Property in custodia legis 

ft. In General 

As a general proposition, a tax on property Is collect¬ 
able only from the property assessed, but under some 
taxing systems any property of the tax debtor is subject 
to proeesa for collection, while under other systems the 
personal property of the tax debtor Is regarded as the 
primary fund out of which all taxes are to be collected. 

While it has been stated as a general proposition 
that, unless other provision is made, a tax on prop¬ 
erty is collectable only from the property assessed, 90 
it has been recognized that it is within the power 
of the state to make one class or kind of property 
responsible for taxes levied and assessed against an¬ 
other kind or class of property, 91 and, under con¬ 
stitutional or statutory provisions, a tax may be col¬ 
lected not only from the property against which the 
levy was made, but also from property other than 
that against which the tax was levied, 92 and any 
property of a person against whom a tax has been 
levied may be subject to process for the collection 
of the tax. 95 Under some taxing systems the per¬ 
sonal property of the tax debtor is subject to 


seizure, 94 and is the primary fund out of which all 
taxes are to be collected. 96 Where personal prop¬ 
erty of a delinquent taxpayer is made liable for 
the payment of taxes, there is as a general rule no 
exemption of any class or kind of personalty from 
liability for the payment of taxes, except such as 
exist by reason of constitutional or statutory pro¬ 
visions; 96 and almost every variety of personal 
property is subject to compulsory process for the 
payment of taxes, provided it is found within the 
district within which the collector’s authority runs, 97 
and he is not restricted to those particular articles 
on which the particular assessment was laid or on 
which a particular tax lien rests 98 It is imma¬ 
terial that the property m question may be by law 
exempt from levy and sale on ordinary executions, 99 
or even that it was exempted by statute from taxa¬ 
tion, or otherwise was not subject to taxation at 
the time of the assessment, 1 but, under statutes so 
providing, the property which is subject to process 
may be only such property as is taxable 2 

Under some taxing systems a homestead estate 
may be liable for taxes which are due from the 
owner of the property, 3 while under other systems 


90. Arlz—Maricopa County ▼ Trus¬ 
tees of Arizona Lodge No 2, F & 
A M.. 80 P.2d 055, 62 Arlz. 329— 
Pothast ▼. Maricopa County, 30 
F.2d 840. 48 Arlz 302—-Maricopa 
County v. Equitable Life Assur 
Soc, 28 P 2d 821, 42 Arls 569. 

Btufona for ml* 

(1) The property owes the tax — 
Santos v. Simon, 138 P.2d 896, 60 
Aril. 426. 

(2) The property tax operates in 
rem against the property —Helvey v 
Sax, 287 P.2d 269, 88 Cal.2d 21. 

91. Arlz.—Maricopa County v. Ari¬ 
zona Tractor & Equipment Co., 109 
P 2d 618, 56 Arlz. 518. 57 Ariz 49— 


Maricopa County 

y. 

Equitable 

Life Assur. (Soc., 28 P.2d 821, 

42 

Arlz. 569. 




92. Miss.—Vanzandt 

V. 

Town 

of 

Braxton, 14 0o.2d 

222, 

194 Miss 

868. 




9ft Miss.—Vanzandt 

r. 

Town 

of 


^Braxton, supra. 

SC.—Vallentine v. Robinson, 198 S. 

E. 197, 188 S.C. 194. 

Tex.—State v. Nix, Civ.App., 138 
S.W.2d 924, reversed on other 
grounds 62 S Ct 850, 814 U S 480, 
86 L.Bd. 856, opinion conformed 
to. Civ.App., 159 SW.2d 214. 
Sxoiso tax may be collected by 
seizure and sale of as much of the 
tax debtor’s property as is necessary 
to pay the tax and costs—Henry v. 
Manzella, 201 S.W.2d 467, 356 Mo. 
305. 


94. Mich.—In re Ever Krisp Food 
Products Co, 11 N W 2d 852, 307 
Mich. 182 

95. Ind—Ring v Ewing, 47 Ind 
246—Cones v Wilson, 14 Ind 465 

Neb—Corpus Juris quoted In Ryder 
v Livingbton, - 18 NW2d 507, 509. 
145 Neb 862, 159 A L.R 458 
Property subject to distraint as per. 
sonalty 

Saws and other machines which 
had separate motors and were mere¬ 
ly bolted to timbers resting on the 
earthen floor of a woodworking shop 
were considered to be chattels and 
not fixtures, and as such were sub¬ 
ject to distraint for personal taxes, 
as against the contention that they 
were realty and as such not subject 
to distraint for taxes —Goble v Zo- 
lot, 12 NW.2d 311, 144 Neb 70. 

96. Neb — Corpus Juris quoted in 
Ryder v. Livingston. 18 N W 2d 
507, 145 Neb 862, 159 A.L.R 458 

61 CJ p 1041 notes 59, 60. 

97. Neb — Corpus Juris quoted in 

Rvder v Livingston, 18 N.W.2d 
507, 509, 145 Neb 862, 159 A.L R 
458. 

61 C J. p 1041 note 57. 

9ft Fla.—Warren Co. v. Howell, 3 
So 2d 167, 147 Fla. 602. 

Minn —Land O’Lakes Dairy Co v. 
Wadena County, 39 N.W 2d 164, 
229 Minn. 263, affirmed 70 S.Ct. 
251, 338 US 897, 94 L.Ed 552, re¬ 
hearing denied 70 S.Ct. 428, 338 
U.S. 945, 94 L Ed. 588. 

Neb.— Corpus Juris quoted la Ryder 
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v Livingston, 18 N.W.2d 507, 609, 
145 Neb 862. 169 ALR 468 
61 C J p 1041 note 58 
99. Nob — Corpus Juris quoted in 
Ryder v Livingston, 18 N W 2d 
507, 509. 145 Neb 862, 159 A.L R 
458 

61 C J. p 1041 note 61 

1. Ga.—Federal Land Bank of Co¬ 
lumbia v Funners' & Merchants’ 
Bank, 170 SE 504, 177 Go. 505 

Neb— Corpus Juris quoted in Ryder 
v Livingston, 18 N W 2d 507, 145 
Neb. 862, 159 ALR. 458 
61 C J. p 1041 note 62 

Taxes collectable from farm prod¬ 
ucts 

Farm products, although tax ex¬ 
empt, could be levied on and sold 
for taxes due on other property of 
their owner—Federal Land Bank of 
Columbia v. Farmers’ & Merchants’ 
Bank, 170 SE 604, 177 Ga. 605 

2. Conn—Jackson v Savage, 64 A 
737, 79 Conn. 294 

Miss—Ratliff v Beale, 20 So 865, 74 
Miss. 247, 34 LRA 472. 

3. Ga.—Colquitt v Brown, 63 Ga 
440—Davis v State, 60 Ga. 76 

29 CJ. p 871 notes 14 [a], 15 
Bxemption not to be extended 
Statute exempting homestead 
property from sale under execution, 
attachment, or judgment would not 
be extended by implication to ex¬ 
empt homestead property from lia¬ 
bility for taxes due to state —Com¬ 
monwealth v. Cook, 8 Bush, Ky., 220, 
8 Am R 456. 
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real estate occupied as a homestead is not to be 
charged with taxes other than taxes due on the 
homestead, 4 and thus a homestead may not be 
liable for taxes levied on personal property as stated 
infra subdivision c of this section. The statutory 
exemption of homestead property from liability for 
taxes applies only if the property has been declared 
to be a homestead prior to the time when the tax 
lien arose, 6 and a statute providing that a homestead 
should, from the date of the recording of the home¬ 
stead claim, be exempt from attachment, execution, 
and forced sale, and from sale under any judgment 
or lien existing prior to the recording of the home¬ 
stead claim has been held to apply only to private 
debts and liens, and not to those arising from the 
taxing power of the state. 6 

It has been held that the property of the United 
States is immune from seizure, even to collect a 
valid tax, 7 and, m the absence of statutes, stock of 
a corporation may not be subject to process for 
collection of a tax due from the owner of the stock. 8 
A tax levied on trust property is collectable only out 
of the trust assets, and not out of the property be¬ 
longing to the trustee personally. 9 


b. Tax Imposed on Realty 

At a general rule every piece of real property le 
liable for the taxee levied on It, and, under tome taxing 
systems, a tax on real property can be collected only 
from the property assessed; but under other taxing sys¬ 
tems It Is the personal property of the tax debtor which 
Is primarily liable for taxes. 

In order to determine what property is subject 
to process for the collection of a tax, it frequently 
becomes necessary to ascertain whether the tax was 
imposed on realty or on personalty, since there may 
be a fundamental distinction between the property 
which is liable for taxes levied on realty, and prop¬ 
erty which is liable for taxes imposed on person¬ 
alty. 10 As a general proposition, every piece of 
real estate is liable for the taxes levied on it. 11 In 
some states taxes assessed on land cannot be col¬ 
lected by sale of personal property but only by pro¬ 
ceedings against the land itself, 12 and a tax levied 
on realty constitutes a charge exclusively on the 
property assessed and collectable only out of such 
property, and no other property of the owner is 
liable for the tax 13 On the other hand, under some 
taxing systems, a tax on real estate may be enforced 
against the taxpayer's personal property, 14 provided 


4. Arlz.—Gietz v. Webster, 50 P.2d 
578, 46 Ariz. 261. 

Iowa.—Penn v. Clemans, 19 Iowa 
372. 

OKI.—Gray v. Deal, 151 P. 205, 50 
Okl 89. 

29 C.J. P 871 note 16. 

5. Ariz—Gietz v. Webster, 50 P.2d 
573, 46 Ariz 261. 

6. Ariz —Gietz v. Webster, supra. 

7. US.-U S. v. Mayo, D.C Fla, 47 
F.Supp 552, affirmed Mayo v U. 
S, 63 SCt. 1137, 319 U.S. 441, 87 
L Ed 1504. 147 A.L.R. 761, rehear¬ 
ing denied 64 SCt 27. 320 U.S. 
810, 88 LEd. 489 

8. Ala.—-Kennedy v. Mary Lee Coal, 
etc, Co., 9 So. 608. 93 Ala. 494. 

Vt.—Barnes v. Hall, 55 Vt 420 
Repeal of statute 

A statute permitting a tax col¬ 
lector to levy on corporate stock un¬ 
der his own warrant is repealed by 
a statute requiring seizure of the 
certificate in order that a levy be 
valid—Warr v Hodges, 125 N.E. 
657, 234 Mass. 279. 

9. U.S —Frick v. Driscoll, C.C A.Pa., 
129 F 2d 148. 

10. La.—Louisiana Oil Refining Co. 
v Louisiana Tax Commission, 120 
So 23, 167 La. 605. 

11* Mont—Calkins v* Smith, 78 P. 
2d 74, 106 Mont 463—Christoffer- 
son v. Chouteau County, 74 P.2d 
427, 105 Mont 577. 

Taxes are against property 

Taxes are not only against the 
owner, but against the property it¬ 


self.—Townsend v McIntosh, 64 S E 
2d 692, 205 Ga. 643—Bibb Nat Bank 
v Colson, 134 SE 85. 162 Ga. 471— 
Verdery v Dotterer, 69 Ga. 194—City 
of Leesburg v. Forrester, 1 S E 2d 
584, 59 Ga.App. 503. 

Charge on the property 

A tax on real property is ordinarily 
considered to be a charge on the 
property.—In re McMahon’s Estate, 
21 N.W.2d 581, 237 Iowa 236, 163 
AL/R. 720. 

Claim against the 
Real estate taxes constitute mere¬ 
ly a claim against the land. 

U.S —Pettibone v. Cook County, D C. 
Minn., 31 F Supp 881, affirmed, C 
CA., 120 F.2d 850. 

Minn.—Falvey v. Board of Commis¬ 
sioners, 79 N.W. 302, 76 Minn. 257 

Tax assessed against deoedent's es¬ 
tate 

A real estate tax which is levied 
against the estate of a deceased per¬ 
son is a liability only on the prop¬ 
erty.—In re Hone’s Estate, 274 N. 
T S. 101, 152 Misc. 221. 

Tax burden on property 
The burden of the tax is on the 
real property Itself, and not on the 
owner thereof.—Eisenhut v. Marion 
De Vries, Inc., 269 NTS 483, 150 
Misc. 804, affirmed 276 N.T S. 602, 243 
App.Div. 539. 

Estate for years 

Where an estate for years is cre¬ 
ated, It may be subject to process 
for the collection of taxes levied on 
the property.—State v. Davison, 81 
S.E.2d 225, 198 Ga. 27. 
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12. Neb —Spiech v. Tierney, 76 N.W 
1090, 56 Neb. 514. 

61 C J. p 1042 note 78. 

Rot a charge on dhattels 

A tax on real estate is not a 
charge on the chattels of the owner 
of the property.—Bea v. Turner Co, 
169 A 832, 115 N J.Eq. 189. 

13. U S —Carondelet Bldg Co. v 
Fontenot, C.C.A La.. Ill F.2d 267 

La—Louisiana Oil Refining Co v 
Louisiana Tax Commission, 120 So 
23, 167 La. 605. 

14. US —Collector of Revenue 
Within and Fdr the City of St 
Louis, Mo., v. Ford Motor Co, CC 
A.Mo„ 158 F.2d 354—U. S. v. Cer¬ 
tain Land 'Situated in City of St 
Louis, D C Mo., 51 F.Supp. 80 

Mo—State ex rel. and to Use of Mc¬ 
Kee v. Clements, 219 S.W. 900, 281 
Mo. 196. 

61 C J. p 1042 note 79. 

Bale of personalty in lieu of realty 

The tax collector, in lieu of selling 
real estate for the collection of taxes 
due thereon, may seize personal prop¬ 
erty belonging to the taxpayer and 
sell it, or as much of it as may be 
necessary for the satisfaction of all 
taxes owed by the taxpayer.—Town 
of Apex v. Templeton, 27 SE.2d 617, 
223 N.C. 646—City of Charlotte v. 
Kavanaugh, 20 S.E.2d 97, 221 N.C. 
259. 

The general policy of the state is 

to collect unpaid real estate taxes by 
levy on the personalty of the owner 
where that is permitted by statute — 
In re Ueck's Estate, 85 N.E 2d 624, 
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the tax is assessed to the proper person, 16 or it may 
be enforced against the realty 16 by sale thereof. 17 
Under still other taxing systems, a tax on real estate 
is primarily enforceable against the personalty of 
the taxpayer, 18 and, in order that a sale of land for 
delinquent taxes may be valid there must be compli¬ 
ance with statutory provisions requiring that the 
personal property of the tax debtor shall first be 
exhausted, as discussed infra § 752. 

Purchaser of land. The personal property of a 
purchaser of land is not liable, unless by statute, 
for the satisfaction of a tax assessed on the land 
while it belonged to his vendor, 19 although this prop¬ 
erty is subject to seizure if the tax was assessed 
while he was a tenant and before he became the 
purchaser, 20 and, where the tax collector has re¬ 
linquished a valid levy on the personalty on the land, 
he cannot thereafter seize the personalty of a sub¬ 
sequent purchaser of the land to satisfy the same 
taxes. 21 

Nonresidence . Where land belongs to a non¬ 
resident, only the land is liable for the payment of 
the tax assessed, 22 and personal property cannot 
be seized for taxes on lands assessed as the property 
of a nonresident, 28 even though the owner is in 


fact a resident. 24 

c. Tax Imposed on Personalty 

A tax on personal property generally can be collect¬ 
ed from any property of the tax debtor, even hie real 
estate, although under some taxing systems real estate 
cannot be forfeited by lien process to enforce the collec¬ 
tion of a tax levied on personal property. 

A tax imposed on personalty may be collectable 
out of any property belonging to the person against 
whom the tax is assessed, 26 and his real property 
may be liable for such tax, 26 that is, under statutory 
provisions, the tax may be enforced against the tax¬ 
payer’s general property, 27 and, under statutes so 
providing, a homestead may be the only real prop¬ 
erty that is not liable for the personal property 
tax of the owner. 28 Under other taxing systems, 
real estate cannot be forfeited by lien process to 
enforce the collection of a tax imposed on personal 
property. 29 

<L Ownership and Possession 

As a general rule the property of one person cannot 
be reached by process for taxes due from another person, 
but this rule Is subject to a number of exceptions cre¬ 
ated by statutory enactment. 

It is a general rule that the property of one per¬ 
son cannot be seized and sold for taxes due from 


286 N.T. 1—In re Martin’s Will, 66 
NTS 2d 679, 187 Mlsc. 980. 
Personalty not taxed 

A tax on real estate may be en¬ 
forced against the personalty, even 
though such personalty has not been 
returned or assessed for taxation — 
Federal Land Bank of Columbia v. 
Farmers’ & Merchants' Bank, 170 S. 
E. 604, 177 Ga. 606 

Personal property found on the land 

U.S —Hayman v. Hothwell, C.C D C , 
11 F Cas No.6,267, 1 Hayw & H. 
156 

61 C.J p 1042 note 80. 

Tax becoming due after death of 
owner 

Where a tax on real property be¬ 
came due after the death of the own¬ 
er, the personal assets of the tes¬ 
tator were not subject to process for 
payment —Ross v. Holtzman, D C. f 
20 F.Cas.No 12,076, 3 Cranch C.C 391. 

15. N.T.—Hallock v. Rumsey, 23 
Hun 89. 

18. U.S.—Collector of Revenue 
Within and For the City of St. 
Louis, Mo, v. Ford Motor Co., C. 
C.A.Mo., 168 F.2d 354—U. S v. Cer- 
tain Land Situated in City of St 
Louis, D.C.Mo, 51 F Supp. 80. 

Mo.—State ex rel. and to Use of Mo 
Kee v. Clements, 219 S.W. 900, 
281 Mo. 196. 

N.T —In re Ueck’s Estate, 35 N.E 2d 
624, 285 N.T. 1—In re Martin's 


Will, 66 N T S.2d 679, 187 Misc. 
980 

17. US—U S. v. Certain Land Sit¬ 
uated in City of St. Louis, D C.Mo., 
51 F Supp 80 

NT—In re Ueck's Estate, 36 NE.2d 
624, 286 NT 1—In re Martin’s 
Will, 66 NTS.2d 679, 187 Misc. 
980. 

18. US —City of Orangeburg v. 
Southern Ry Co., D C S C., 46 F. 
Supp 734, affirmed, CCA, 134 F 2d 
890. 

S C —Town of Cheraw v. Turnage, 
191 SB 831, 184 SC 76 

19. U S —Atlantic, etc, R Co v. 
Cledno, C C Mo., 2 F.CasNo631, 2 
Dill 175 

61 C J. P 1043 note 91. 

20. Pa.—Henry v. Horstick, 9 Watts 
412. 

61 C.J p 1043 note 92. 

21. Pa —Baer v. Livingood, 2 

Woodw. 836 

22. Iowa.—In re McMahon's Estate, 
21 NW.2d 581, 237 Iowa 236, 163 
A.L.R. 720. 

23. N.H—Dewey v. Stratford, 42 N. 
H. 282. 

61 C.J. p 1048 note 94. 

24. Me—Lunt v. Wormell, 19 Me 
100 

25. La.—Louisiana Oil Refining Co. 
v. Louisiana Tax Commission, 120 
So. 23, 167 La. 605. 
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Minn —Land O'L&kes Dairy Co v 
Wadena County, S9 N.W.2d 164, 
229 Minn. 263, affirmed 70 S.Ct 251, 
338 US. 897, 94 LEd. 662, rehear¬ 
ing denied 70 S.Ct. 428. 338 U.S 
945, 94 LEd 583. 

26. Ariz—Home Owners' Loan Corp 

v City of Phoenix, 77 P.2d 818, 51 
Ariz 465—Maricopa County v 

Equitable Life Assur Soc., 28 P 
2d 821, 42 Ariz. 669. 

Ill.—People ex rel. McDonough v 
Chicago, M, St. P. & P. R. Co., 
188 NE 404, 354 Ill. 438. 

27. Ariz —Maricopa County v. Trus¬ 
tees of Arizona Lodge No. 2, F. & 
A. M . 80 P 2d 955, 52 Arlx. 329. 

28. Ariz—Maricopa County v. Ari¬ 
zona Tractor & Equipment Co., 109 
P.2d 618, 56 Ariz. 518, 57 Ariz. 49 
—Home Owners’ Loan Corp. v. City 
of Phoenix, 77 P.2d 818, 51 Arte 
455. 

Poll tax and taxes om personal estate 

A sale of homestead property for 
a poll tax and taxes assessed against 
personal estate was void and did not 
divest the owner of his homestead 
right where the constitution pro¬ 
vided that the homestead was pro¬ 
tected from forced sale for the pay¬ 
ment of all debts except taxes due on 
the homestead property —Hayes v. 
Taylor, 48 SW. 814, 17 TexCivApp 
449. 

29 Me.—Scavone v. Davis, 45 A. 2d 
787, 142 Me. 45. 
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another person 80 Thus, personal property, which 
by virtue of a tax lien is subject to seizure and sale 
under distraint proceedings, can be seized only while 
it belongs to the tax debtor, 81 and the property can¬ 
not be seized after it has been sold to a bona fide 
purchaser; 82 but a purchaser of goods on which 
a tax lien rests cannot complain of the seizure of 
other like goods on which there was no lien, where 
he has so intermingled the two lots that the col¬ 
lector cannot distinguish between them. 83 Although 
property may be assessed to one who holds it in the 
character of an agent, consignee, or assignee for 
creditors, this does not make his individual property 
liable for the tax. 34 The property of a corporation 
is not liable to be taken for the satisfaction of taxes 
assessed on its shareholders with respect to their 
ownership of the stock. 85 

The general rule, that property of one person can¬ 
not be seized and sold for taxes due from another 
person, is, however, subject to certain exceptions 
Where a personal tax is regarded as a specific and 
perfected lien against all personal property of the 
person assessed without regard to whether it con¬ 
tinues in the hands of the tax debtor, the property 
tnay be distrained although found in the hands of 
a bona fide purchaser, 36 since the purchaser, al¬ 
though m good faith, takes the property subject 
to the tax hen 37 Under statutes authorizing the 
collection of taxes on personal property by seizure 
and sale of property owned by the person against 
whom the tax is assessed, it has been recognized 
that property may be seized and sold for taxes when 
it is in the possession of a person having such an 
interest in the property that he has lawful posses¬ 


sion of it, 88 and it may be seized and sold, even 
though it is in the possession of a person other 
than the person who has legal title to the property. 89 
However, the property right of the person in whose 
possession the property is must be such as is subject 
to seizure and sale under the statutory provisions. 40 
A statute requiring a written and recorded agree¬ 
ment of bailment before such agreement can operate 
against creditors of the bailee protects the officer 
seizing property m the hands of the bailee for taxes 
owed by him. 41 

In several jurisdictions statutes permit the seizure 
and sale of any property found in possession of 
the person who owes the tax, making it immaterial 
that the property seized belonged to someone othei 
than the person owing the tax, as long as it was 
in his possession 42 In order to come within the 
provisions of such a statute, the goods seized must 
be either the property of the person assessed or ac¬ 
tually m his possession, 43 and the goods of another 
person may not be seized for the payment of a tax 
on realty when such goods are only transiently on 
the land 44 These statutes have been held not un¬ 
constitutional, 45 but are oppressive and are strict!) 
construed 46 

Scicuic of goods of tenant Some statutes permit 
the enforcement of real property taxes against a 
delinquent taxpayer by seizure of the goods and 
chattels of the tenant of the delinquent for the 
period during which the tenant occupies the prop¬ 
erty, 47 even though the real estate is sold by judicial 
sale before the goods are seized, 48 and these goods 
may be seized and sold just as a stranger's goods on 


30. Ga.—Turner v Hale, 3 S E.2d 
691, 183 Ga 197—Haden v. City of 
Atlanta, 171 S.E. 708, 177 Ga. 869 
—Burns v. Lewis, 13 S E 123, 86 
Ga. 591 

61 C J p 1042 note 67. 

Idle estate 

Beal estate taxes are not enforce¬ 
able against the fee, where there is 
an outstanding life estate—Town of 
Cheraw v. Turnage, 191 S.E 831, 
184 SC. 76. 

31. N D —Lyman County, S D v 
Scott, 281 N.W. 902, 68 N.D. 696, 
applying South Dakota law. 

39* Tex.—Armstrong v. Mission In¬ 
dependent School Dist, Civ.App., 
195 SW. 895, reversed on other 
grounds, Com App, 222 S.W 201. 

33. Ind—Robinson v„ Youngblood, 
103 N.E. 347, 64 IndAtfp. 669. 

34. Or —Dawson v. Crois&n, 28 P. 
257, 18 Or. 481. 

61 C.J. P 1042 note 63. 


35. Ohio —Irish v. Fancher, 19 Ohio 
Cir.Ct ,N S , 11 
61 C J. p 1042 note 70 
Bazik liable for tax 

Where the liability of a bank for 
taxes assessed against Its capital 
stock has become fixed and primary 
before the dissolution of the bank, 
the liability may be enforced after 
dissolution by distraint and levy on 
property in possession of trustees for 
the benefit of stockholders and cred¬ 
itors.— Bramel v Manring, 51 P 1050, 
18 Wash. 421. 

30. Mich.—In re Ever Krisp Pood 
Products Co., 11 NW.2d 852, 807 
Mich. 182. 

37. Mjch.—In re Ever Krisp Food 
Products Co., supra 

38. Cal.—RCA Photophone v Huff¬ 
man, 42 P.2d 1059, 5 Cal.App.2d 4Q3 

38. Cal.—RCA Photophone v. Huff¬ 
man, supra. 

40. S.D.—General Motors Accept¬ 
ance Corporation v. Whitfield, 253 
N.W. 450, 62 S D. 415. 
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Purchaser’s interest under condi¬ 
tional sale was held not subject to 

seizure —General Motors Acceptance 

Corporation v. Whitfield, supra. 

41. S.C.—Andrews v. Hurst, 161 S E 
331, 163 S.C. 86 

43. N.Y.—Hersee v. Porter. * NE 

338, 100 N.Y. 403. 

61 C J. p 1042 note 72. 

43. N Y — Stockwell v Veitch, 38 
Barb. C50, 15 Abb Pr 412. 

44. N.Y —Lake Shore, etc., R. Co v 
Roach, 80 N Y 389. 

45. Mich.—Sears v Cottrell, 5 Mich 
251. 

N.Y — Hersee v. Porter, 8 N.E. 338, 
100 N Y. 403 

46. NY—Stockwell v. Veitch, 88 
Barb 650, 15 AbbPr 412. 

47. Po.—L&ndreth v. McCaffrey, 17 
Pa Super 272 

48. Pa.—Bardine v. Samuels, 13 Pa 
Dist. & Co 497—Biddle v. Black¬ 
burn, 3 Pa.LJ. 396, 8 Pa.L.J. 419 
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demised premises were, at common law, taken on a 
distress for rent against a tenant 49 The goods 
seized need not have been found on the premises 60 
but the tax must have been assessed during oc¬ 
cupancy, 61 and the goods seized must belong to the 
occupant and not to some third person. 62 

e. Property in Custodia Legis 

Property in cuetodla legis Is subject to the usual 
processes for the collection of taxes, but the collector 
may not seize such property. 

Since property in custody of the law is taxable, 
as discussed supra § 103, it may be subject to the 
usual processes for collection, 53 but this does not 
mean that the collector can seize the property in 


the hands of the court; nor is such seizure neces¬ 
sary. 64 Where the statutes provide adequate pro¬ 
cedure by which the taxing power may effect the. 
collection of its claims out of assets which have 
passed into control and supervision of the court, the 
taxing power may not subject such assets to dis¬ 
traint. 56 

Property in hands of receiver . It is generally 
recognized that officers of a state, or of a political 
subdivision of a state, who are charged with the 
duty of collecting taxes, have no legal right or au¬ 
thority to seize property for unpaid taxes where 
the property is m the custody of a receiver appointed 
by a federal 66 or state 57 court. 


B. COLLECTORS 


§ 645. In General 

A collector of taxes is a public officer, and constitu¬ 
tional provisions creating the office, or naming the officer 
who shall act in the capacity of tax collector, cannot be 
altered by statute; but, in the absence of such consti¬ 
tutional provisions, the legislature may create the office, 
abolish It, or change It at pleasure. 

A collector of taxes is a public officer. 63 He is a 
governmental agent; 69 the official representative of 
the public in the matter of collection of taxes. 60 A 
tax collector is a tax gatherer, 61 whose duty it is 
to collect taxes and pay them over to the persons 
entitled thereto, as discussed infra §§ 657-671. His 


duties are in no sense related to the administration 
of justice 62 On the other hand, it has been held 
that a tax collector in the collection of taxes is 
discharging duties imposed on him by law, and 
that he is not acting for the county as agent or 
servant but in his own right 63 

If the constitution creates the office of tax col¬ 
lector, or names the officer who shall act in that 
capacity, its provisions cannot be varied in the 
least degree by the legislature. 64 In the absence of 
such a provision, the legislature can create, abolish, 
or change the office of tax collector at its pleasure, 65 


49. N.J.—Morrow v. Dows, 28 N.J. 
Eq 459. 

5Q* Ptfu—McGregor v. Montgomery, 4 

Pa. *fc7. 

61 C J. p 1043 note 87. 

51. Pa.—Blakeslee v. Stebbins, 8 Pa. 
Diet. 269. 

61 C.J. p 1043 note 88. 

52. Pa—Lewis v. Havard, 1 Chest 
Co. 189. 

53. Colo—McGuire v. Schwartz, 73 
P 2d 389. 101 Colo. 810. 

54. Colo.—McGuire v. Schwartz, su¬ 
pra 

Payment of taxes from property in 
custody of law see supra 9 615. 
Property in custodia legis as subject 
to sale for taxes see infra 9 759. 
Purpose of distraint warrant would 
be to notify court promptly and ef¬ 
fectively of taxes due on property 
being held by court—McGuire v. 
Schwartz, supra. 

55. U.S.—State of Delaware v. Irv¬ 
ing Trust Co., C.C A.N.Y., 92 F 2d 
17, certiorari denied 58 S CL 283, 
302 U.S. 754, 82 L.Ed. 583. 

56* Ala.—State v. Mobile & O. B. 

Co, 154 So. 91, 228 Ala. 533. 

01 C J. p 1043 note 96. 


57. Ga—Dysart v. Brown, 26 S.E. 
767, 100 Ga. 1. 

61 C J p 1043 note 96 

58. Me—Tozier v. Woodworth, 188 
A 771, 136 Me 46—Thorndike v 
Inhabitants of Camden. 19 A 95, 82 
Me 39, 7 L.R.A. 463. 

Mass.—Hardman v. Collector of Tax¬ 
es of North Adams, 58 N.E 2d 845, 
317 Mass. 439 
11 C.J p 969 note 23. 

Tax collector as county officer see 
Counties 9 100. 

59. R.I.—Fish v. Higbee, 47 A. 212, 
22 R.I. 223 

11 C.J. p 970 note 25. 

Agent of state 

(1) Tax collector is agent of state 
—Commonwealth v Dobnoft, 38 Pa 
Dist. & Co. 396, 18 LehL.J. 380. 

(2) He is not the agent of the po¬ 
litical subdivision in the perform¬ 
ance of his duties.—Hardman v. Col¬ 
lector of Taxes of North Adams, 58 
N.E 2d 845, 317 Mass 439 

60. Wyo.—Lobban v. Stats, 64 P. 
82, 9 Wyo. 377. 

Duty owed to publio 

The collector owes statutory duties 
to the public, and not to a political 
subdivision alone.^-Tozier v. Wood- 
worth, 188 A. 771, 135 Me. 46—-Thorn- 
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dike v. Inhabitants of Camden, 19 A 
95, 82 Me 39, 7 L.R.A. 463 

61. Mont—New York Mut Life Ins 
Co v Martien. 71 P 470, 27 Mont 
437. 

62. Ark—Oates v. Rogers, 144 SW 
2d 457, 201 Ark. 335. 

63. N Y.—Elar Development Co. v 
Sullivan County, 98 N.Y.S 2d 718 

64. Miss.—Gully v. Lincoln County, 
185 So 795, 184 Miss 784, sug¬ 
gestion of error overruled 186 So. 
830, 184 Miss. 784. 

Tex—Oakley v. Kent, Civ.App., 181 
S W.2d 919. 

61 C.J p 1013 note 60. 

65. Ala.—Walker County v. Barnett, 
24 So.2d 665, 247 Ala 418. 

S.C—Craig v. Pickens County, 200 
SE 825. 189 SC 164. 

61 C.J p 1013 note 61. 
legislative right 

The right to designate who shall 
collect taxes rests solely with the 
legislature —Madison County v. 
Hamilton, 47 S W.2d 938, 243 Ky. 29 
Oolleetion by state 

The state has the right to handle 
the collection of taxes itself with¬ 
out recourse to the services of the 
tax collector.—Parker v. Brown, 10 
S E 2d 625. 195 S.C. 35. 
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and the legislature, in dealing with the personnel 
involved in the enforcement of delinquent taxes, 
is treating a matter of local government and the 
statutory provisions need not be uniform for the 
entire state. 68 Authority may be given to cities or 
other municipal corporations to create the office of 
tax collector, for their own purposes, 67 and the law 
with respect to such collectors and their deputies is 
discussed in Municipal Corporations § 2071. 

§ 646. Eligibility, Selection, Qualification, 
and Tenure 

Particular matters with respect to the eligibility, 
selection, qualification, and tenure of collectors of 
taxes are discussed infra §§ 647-654. 

Examine Pocket Parts for later cases. 

§ 647. — Eligibility, Appointment or Elec¬ 
tion, and Tenure of Collector 

a. Eligibility 

b. Appointment or election 

c. Tenure; vacancy and filling thereof 

a. Eligibility 

In order to be eligible for the offloe of collector of tax¬ 
es a person must possess such qualifications as are pre¬ 
scribed by constitutional or statutory provisions. 

In order that a person may be eligible for the 
office of collector of taxes he must possess such 
qualifications as are prescribed by constitutional 68 
or statutory 69 provisions. Thus it may be required 
that he be, 70 or possess the qualifications of, 71 an 
elector, or that he reside within a certain area and 


possess a freehold therein, 72 or it may be required 
that he not be in default as collector for a prior 
year. 73 As a general rule the present tenure of an¬ 
other office, if it is of an executive or ministerial 
character, is no obstacle to the election or appoint¬ 
ment of the incumbent as a tax collector, 74 but the 
office of special tax collector has been held to be 
incompatible with the office of county judge, where 
the collector is required to make settlement with 
the fiscal court of which the judge is a member. 76 

b. Appointment or Election 

Constitutional or statutory provisions may provide 
that a tax collector la to be elected by popular vote, or 
be appointed by the governor, or by a local board or 
officer, and, in the absence of constitutional limitations, 
it is for the legislature to prescribe the manner In which 
the office shall be filled. 

Constitutional or statutory enactments may pro¬ 
vide that a tax collector is to be elected by popular 
vote, 76 or be appointed by the governor, 77 or by a 
local board or officer, 78 and, m the absence of con¬ 
stitutional restrictions, the legislature may prescribe 
the manner in which the office is to be filled. 79 If 
the legislative, executive, and judicial powers are 
constitutionally required to be kept separate, the leg¬ 
islature may not designate as the appointive board 
one which is composed of judicial officers, 80 but it 
may designate as the appointive board one which is 
composed of ministerial officers. 81 Statutes, requir¬ 
ing the governor to appoint as tax collector for a 
county a person who is recommended by a majority 
of the members of the legislature from the county 
the collector is to serve, impose on the governor 
a ministerial duty, 82 and, in the absence of the re- 


Office of delinquent tax collector 

(1) The legislature has the right 
to create the office of delinquent tax 
collector and to designate the out¬ 
going sheriffs as the class who shall 
fill the office —Walker v, Common¬ 
wealth, 130 S W 2d 27, 279 Ky. 198— 
Madison County v. Hamilton, 47 S.W. 
2d 938, 243 Ky 29. 

(2) A constitutional provision that 
a sheriff shall be elected who shall 
be ex officio collector of taxes, unless 
otherwise provided toy law, leaves the 
office of tax collector under legisla¬ 
tive control, and does not prevent 
the legislature from creating, sepa¬ 
rate from the office of tax collector, 
the office of collector of delinquent 
taxes—Newton v. Edwards, 155 S. 
W.2d 591, 203 Ark. 18. 

68. S.C.—Craig v. Plekens County, 
200 S.B. 825, 189 S.C, 164. 

67. Ohio.—Hamilton County v. Ar¬ 
nold, 68 N.E. 81, 65 Ohio St. 479. 
61 C.J. p 1012 note 62. 


68 . SC—Blalock v. Johnston, 185 
S E 51, 180 S C 40, 105 A.L R 1115 

69. Cal.—Sheehan v. Scott, 79 P. 
350, 145 Cal 684. 

61 C.J. p 1013 note 63. 

70. Cal.—Sheehan v. Scott, supra. 

71. S.C.—Blalock v. Johnston, 185 S. 
E. 51, 180 S.C 40, 105 A.L.R. 1115. 

78. Pa.—Commonwealth v. Browne, 
1 Serg & R. 382. 

73. Contravention of statute held 
not bar to notion on bond 

Pa.—Boreland v. Washington Coun¬ 
ty, 20 Pa. 150. 

74. Mass.—Howard v. Proctor, 7 
Gray 128. 

61 C.J. p 1018 note 65. 

75. Ky.—Barkley v. Stockdell, 66 S. 
W.2d 48, 252 Ky. 1. 

76. Pa.—Black v. Duqueane Borough 
School Dist., 86 A. 703, 239 Pa. 96. 

61 C.J. p 1013 note 68. 

77. S.C.—Blalock v. Johnston, 185 S. 
E. 51, 180 S.C. 40, 105 A.L.R. 1115— 
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Burnett v. Langston, 162 S.B. 72, 
164 SC 99 
61 C.J p 1013 note 69 

78. Ark.—Newton v. Edwards, 165 
S.W 2d 591, 203 Ark 18—Oates \ 
Rogers, 144 S.W 2d 457, 201 Ark 
835. 

61 C.J. p 1013 note 70. 

79. Ark—Newton v. Edwards, 155 
S.W 2d 691, 203 Ark. 18. 

61 C.J. p 1013 note 67. 

Appointment by legislature 

The power of legislature to appoint 
officers to fill legislatively created 
office of tax collector is not limited 
by the constitution.—Walker Coun¬ 
ty v. Barnett, 24 So.2d 665, 247 Ala 
418. 

80. Ark.—Oates v. Rogers, 144 SW 
2d 457, 201 Ark. 336. 

81. Ark.—Newton v. Edwards, 155 S 
W.2d 591, 203 Ark. 18. 

88. S.C.—Blalock v. Johnston, 125 
SB 51, 180 S.C. 46. 105 A-LJL 
1115. 
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quiied recommendatSon, no appointment can be made 
by the governor. 88 However, the necessary recom¬ 
mendation need not be made at a formal meeting 
of the interested members of the legislature after 
proper notice, 84 and the fact that one recommenda¬ 
tion is made does not prevent the making of an¬ 
other. 85 No person can be compelled to serve as 
tax collector against his will, although duly elected 
or appointed. 85 

Office under civil service system. If the office of 
tax collector is under the civil service system, a 
person may be appointed to such office only in ac¬ 
cordance with the statutory provisions. 87 

Appointment by court. It is no part of the func¬ 
tions of a court to appoint a collector of taxes. 88 

Practice of selling office of tax collector at pub¬ 
lic auction to the lowest bidder, without regard to 
his suitability or qualifications, is severely con¬ 
demned by the courts and generally held illegal 89 

c. Tenure; Vacancy and Pilling Thereof 

If the term of office of a tax collector has no specified 
date for commencement, a collector takes office when he 
qualifies, and he retains the office until his successor 
qualifies; and, If not prohibited by constitutional pro¬ 
visions, the legislature may extend the term of a col¬ 
lector's office as It sees fit. 

Ordinarily, a duly elected or appointed collector 
of taxes may enter on the exercise of his office 
as soon as he has taken the oath and given the 


bond, 90 and is entitled to retain the office not onl> 
for the full term for which he was elected or ap¬ 
pointed, 91 but also until his successor is elected or 
appointed and qualified, 92 although if, by virtue of 
a valid statute, the term of office has a definite and 
certain date of commencement, a person elected to 
the office is not entitled thereto prior to that date. 93 
In the absence of constitutional restrictions, the 
legislature may extend the term of the office of col¬ 
lector of taxes as it sees fit, 94 but may not extend 
the term beyond the period provided by the consti¬ 
tution. 95 

A tax collector may resign or withdraw from 
the office, 96 or he may be removed or suspended 
from office in accordance with constitutional or 
statutory provisions, 97 and there may be a vacancy 
in the office where the person who is entitled to 
the position fails to qualify, 98 or where the col¬ 
lector ceases to possess the requisite qualifications 
for the office. 99 If a sheriff, who by virtue of office 
is ex officio collector of taxes, is suspended as sher¬ 
iff, the suspension will not divest him of the right 
to act as tax collector although it renders him in¬ 
capable of functioning as collector until the dis¬ 
ability of suspension is removed. 1 However, such 
suspension results in a vacancy m the office of tax 
collector, 2 and authorizes the appointment of a per¬ 
son to that office with all the powers and duties of 
tax collector, 8 which appointment remains effective 


83. SC—Blalock v Johnston, supra 

84. SC—Burnett v Langston, 162 
S E 72. 164 SC 99 

85. S C —Burnett v Langston, su¬ 
pra 

86. N H—Morrell v Sylvester, 1 
Me 248—Cardigan v. Page, C N 
H. 182 

87. Cal—Allen v. Corbett, 77 P 2d 
261, 25 Cal.App 2d 202 

88. US—Yost v. Dallas County, 
Mo, 35 SCt 236. 23C US 60, 69 
LEd 460. 

21 CJ p 54 note 72 [a]—61 C J. p 
1013 note 72 

89. N.H.—Tucker v. Aiken, 7 N H 
113 

61 C.J. p 1013 note 76. 

90. Ark—Falconer v Shores, 37 
Ark 386 

Tex.—Graves v. Bullen. 116 SW 
1177, 53 Tex Civ.App 261. 

91. Utah—People v. Hardy, 29 P 
1118, 8 Utah 68 

61 C J. p 1014 note 82. 

93. B.I.—Briggs v. Carr, 63 A. 487, 
27 R.I. 477 

61 C J. p 1014 note 83. 

93. Mo.—State v Herring, 106 S.W 
984, 208 Mo. 708. 

84 C J.S.—84 


94. Ala—Walker County v Barnett, 
24 So.2d 665, 247 Ala. 418. 

61 C J p 1014 note 82 [a]. 

Term held not extended 

A statute extending the three-year 
term of tax collectors to five years, 
but providing that it should not 
apply to the term of a collector 
whose office had expired and whose 
successor had been elected, would not 
extend the term of a collector where 
his term had expired and his suc¬ 
cessor had been elected even though 
he had been elected to be his own 
“successor**—Conklin v Ronnie, 15 
A 2d 267, 125 N J Law 208. affirmed 
19 A 2d 625, 126 N.J.Law 424 

95. Ark—Oates v. Rogers, 144 SW 
2d 457, 201 Ark. 335. 

96. N.H—Spaulding v Northumber¬ 
land, 6 A 642, 64 NH 153 

61 C.J. p 1014 note 85. 

97. Ark—Leonard v. Luther, 48 8 
W.2d 242, 185 Ark 572. 

61 C J. p 1014 note 86. 

Forfeiture of office 

A tax collector who fails to per¬ 
form his duties in the manner re¬ 
quired by statute will be considered 
to have forfeited his office.—State ex 
inf Th> lor v. Cumpton, Mo., 240 S.W. 
2d 877. 


Collector under olvll service system 

Where a tax collector is under the 
civil service system and is subject to 
dismissal at any time during the 
probationary period of six months, 
the probationary period commenced 
at the time the collector was appoint¬ 
ed to his permanent position after 
certification, rather than at the time 
he received his prior temporary ap¬ 
pointment.—Allen v Corbett, 77 P 
2d 261, 25 Cal App.2d 202 

98. Ky—Department of Revenue v 
Mcllvain, 195 S W 2d 63, 802 Ky 
558—Barkley v Stockdell, 66 SW. 
2d 43, 252 Ky 1. 

99. Pa —Commonwealth v. Topper, 
68 A 666, 219 Fa. 221. 

1. Ark—Leonard v Luther, 48 S 
W 2d 242, 186 Ark. 572—-Remley v 
Matthews, 106 SW. 482, 84 Ark 

598 

2. Ark—Leonard v. Luther, 48 SW 
2d 242, 185 Ark. 572—Remley v. 
Matthews, 106 S.W. 482, 84 Ark 
598 

3. Ark.—Leonard v. Luther, 48 SW 
2d 242, 185 Ark. 572—Remley v. 
Matthews, 106 S.W. 482, 84 Ark. 
598. 

Necessity of filing bond by sheriff 
under suspension and by person 
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during the disability of the suspended sheriff or 
until the position is otherwise lawfully filled. 4 
Where there exists a vacancy in the office of col¬ 
lector of taxes the duties of such office are to be 
performed by the officer designated by statute until 
such time as a successor to the tax collector is 
elected or appointed.® 

A vacancy in the office of tax collector is to be 
filled in the statutory manner, 6 and constitutional or 
statutory provisions may direct that an appointment 
to fill such a vacancy is to be made by the governor 
of the state, 7 a local board, 8 or a specified court; 9 
but, where the grounds on which a vacancy may be 
deemed to exist, and an appointment made to fill 
it, are specified by law, one of these grounds must 
exist before a valid appointment to fill a vacancy 
may be made 10 

Where a person is appointed to fill a vacancy in 
the office of collector of taxes, his tenure will be 
controlled by statutory or constitutional provisions 
dealing with the filling of vacancies in office. 11 

§ 648. - Other Officers as Collectors Ex 

Officio 

Under some statutory or constitutional provisions 
certain public officers such as sheriffs, treasurers, asses¬ 
sors, and others are charged with the duty of collecting 
taxes. 


In some states, the sheriff, treasurer, assessor, or 
other public officer is, or at times has been, charged 
by constitutional or statutory provisions with the 
collection of taxes, and vested with the necessary 
authority for that purpose by virtue of his office, 
without special appointment or election as tax col¬ 
lector; 12 but in other jurisdictions a ministerial of¬ 
ficer of this kind is to fill the office of tax collector 
only m the absence of a special designation or ap¬ 
pointment, or provision therefor, of some other per¬ 
son to that office. 13 If the sheriff is ex officio col¬ 
lector of taxes, the two offices are distinct although 
held by the same person. 14 It has been held that a 
deputy sheriff has no authority, by virtue of his 
appointment as such, to discharge the duties of tax 
collector, although his principal is collector of taxes 
a 9 well as sheriff, 16 but there is also authority to 
the contrary. 16 

Outgoing sheriff as collector of delinquent taxes 
A statute providing that the outgoing sheriff shall 
keep in his possession for a specified time all un¬ 
paid tax bills, and shall collect and account for them 
does not extend the term of the office of sheriff, 17 
but creates the separate and distinct office of spe¬ 
cial tax collector of delinquent taxes, and designates 
the outgoing sheriffs as the class which shall fill the 
office 18 Outgoing sheriffs are, however, under no 


appointed to act during: sheriff’s 
suspension see infra | 653 

4. Ark.—Leonard v. Luther, 48 S.W 
2d 242, 185 Ark. 572—Remley v. 
Matthews, 106 SW, 482, 84 Ark. 
598. 

5. Corona? not to not as tax collec¬ 
tor 

Under some statutes where there 
is a vacancy in the office of sheriff, 
the coroner, who is to perform the 
duties of sheriff, does not act as 
tax collector, and it is the duty of 
the supervisor of public funds to 
take over the office of tax collector 
until a successor to the sheriff is 
appointed or elected.—Blalze v. 
Hayes, 15 So 2d 217, 204 La 263, 
rehearing denied 15 So.2d 228, 204 
La 298 

6. Ky.—Department of Revenue v. 
Mcllvain. 195 S.W.2d 63, 302 Ky. 
558—Barkley v Stockdell, 66 S.W. 
2d 43, 252 Ky 1 

7. Ark—Leonard v. Luther, 48 S. 
W.2d 242, 185 Ark 572. 

61 C.J. p 1014 note 88 

8 . N.C.—Somers v. Burke County, 31 
S.E. 873, 123 N.C. 582, 68 Am S.R 
834. 

61 C J. p 1014 note 89. 

9. Pa.-—Commonwealth ▼. School 

Board of School Dist of Borough 


of Duquesne, 100 A 584, 256 Pa. 
50 

61 C.J. p 1014 note 90 

10. Pa —Black v. Duquesne Bor¬ 
ough School Dist., 86 A. 703, 239 
Pa 96 

61 C.J. p 1014 note 91. 

11. Mo.—State ex rel. Bothwell v 
Green, 180 S.W.2d 12, 352 Mo 801 

61 C J. p 1014 note 92. 

Statute held inapplicable 

A statute, providing that vacancies 
in office arising by any reason other 
than expiration of term of office shall 
be filled for the unexpired term only, 
was Inapplicable where the incum¬ 
bent tax collector held office for an 
indefinite term, since the death of the 
incumbent automatically brought his 
term to an end *nd no unexplred 
portion remained to be dealt with un¬ 
der the statute —Ninealing v. Nulton, 
75 A 2d 911, 9 N.J.Super. 242. 

19. Ky—Commonwealth v Walker, 
55 S.W,2d 914, 246 Ky. 679 
La.—Blaize v. Hayes, 15 So 2d 217, 
204 La. 263, rehearing denied 15 So. 
2d 228, 204 La. 298. 

Miss—Gully v Lincoln County, 185 
So. 795, 184 Miss. 784, suggestion 
of error overruled 186 So. 830, 184 
Miss. 784. 

61 C.J. p 1014 note 94. 

13. Ark—Leonard V. Luther, 48 S. 
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W 2d 242. 185 Ark. 672—Ex parte 
McCabe, 33 Ark 396. 

61 C.J. p 1015 note 95 

14. Ark—Leonard v Luther, 48 S 
W 2d 242, 185 Ark 572—Ex parte 
McCabe, 33 Ark. 396. 

Separation of offioes 

Legislation enacted by the electors 
of a county providing for the sep¬ 
aration of the offices of sheriff and 
tax collector would not prohibit the 
person elected sheriff from serving 
both as sheriff and as tax collector 
—Baker v. Allen, 164 S.W.2d 1004, 
204 Ark. 818. 

15. Ark—Crowell v. Barham, 21 S 
W. 33, 57 Ark. 196 

16. III.—Wood v. Cook, 31 Ill 271 

17. Ky—Department of Revenue v 
Mcllvain, 196 S.W.2d 63, 302 Ky 
558—Madison County v. Hamilton, 
47 S W.2d 938, 243 Ky. 29. 

18. Ky—Department of Revenue v. 
Mcllvain, 196 SW2d 63, 302 Ky. 
558—Barkley v Stockdell. 66 SW 
2d 43, 252 Ky. 1—Madison County 
v Hamilton, 47 S.W.2d 938, 248 
Ky. 29 

New office 

Ky.—Baker v. McIntosh, 115 S.W.2d 
384, 272 Ky 763. 

Purpose of statute 
The statute enables the outgoing 
sheriff to obtain the commissions on 
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legal duty to accept the office, 19 and the statute does 
not attempt to compel them to do so. 20 If the out¬ 
going sheriff fails to qualify for such office, the 
incoming sheriff does not, by reason of qualifying 
as sheriff, become special collector of the taxes 
which were unpaid during the term of his predeces¬ 
sor, 21 although the office of incoming sheriff is not 
incompatible with the office of special tax collect¬ 
or. 22 

§ 649. - De Facto Collectors 

The acts of a person who assumes to exercise the 
office of tax collector and who has color of title to the 
office will be sustained, aft far as necessary to protect 
third persons and the public, as the acts of an officer de 
facto, although there may be a defect In his appointment 
or qualification. 

The acts of one who assumes to exercise the of¬ 
fice of tax collector and who has color of title to 
the office will be sustained, as far as necessary for 
the protection of third persons and the public, as the 
acts of an officer de facto, although there may be 
a defect m his appointment or qualification; 23 but 
this does not apply where he owes his appointment to 
a board or officer having no authority whatever to 
make it, 24 or where he acts after his office has been 
judicially declared to be vacant; 26 and, where he is 
ineligible under the constitution, his claim to the 
office affords him no protection or justification 26 

§ 650. - Deputies and Assistants 

Unless prohibited by statute, a tax collector may ap¬ 
point assistants and deputies who are authorized to act 
in ministerial matters, and the collector will be respon¬ 
sible for the acts and omissions of such assistants. 


In the absence of a statute providing otherwise, 
a collector of taxes may appoint deputies or assist¬ 
ants to aid him in discharging the duties of his 
office, 27 and when the collector is away from his 
office a competent deputy should be available. 28 
Where the tax collector is an elected officer he 
cannot authorize an agent to act m matters involv¬ 
ing the exercise of discretionary powers, 29 and the 
agent can be authorized to act only in ministerial 
matters. 30 A deputy who is appointed by the col¬ 
lector under the usual formalities, except that his 
appointment is not approved as required, is a dc 
facto officer, 31 and his official acts and responsibili¬ 
ties, both civil and criminal, are the same as an of¬ 
ficer dc jure 32 The collector is responsible for the 
acts of his assistants and deputies in the same man¬ 
ner as though he had acted himself, 33 and he ir¬ 
responsible for their collections, 34 and may main¬ 
tain a private action against a deputy for monc\ 
collected by the latter and not paid over 35 

An officer or agency charged with the duty of 
collecting taxes may be authorized to employ an at¬ 
torney for tax litigation purposes, 36 but a collectoi 
may not bind or obligate his successor in office on 
such a matter. 37 A contract with an attorne\ 
whereby he is to collect delinquent taxes is a con¬ 
tract for personal services which may be termi¬ 
nated, 33 and, if the termination is wrongful, dam¬ 
ages may be recovered b> the attorney 39 A statu¬ 
tory requirement that such a contract can be entered 
into only with the approval of specified officers doe- 
not require that the officers specified, or any of 
them, must join in the termination of the contract 


the taxes which accrued during the 
last year of his term, but which 
were not collected because the date 
of the delinquency was deferred by 
legislation—Walker v Common¬ 
wealth, 130 S W 2d 27, 279 Ky 198 

19. Ky—Barkley v. Stockdell, 66 S 
W 2d 43, 252 Ky 1. 

20. Ky—Barkley v. Stockdell, su¬ 
pra. 

21. Ky —Barkley v. Stockdell, su¬ 
pra. 

23. Ky.—Nichols v. Land, 157 S W, 
2d 303, 288 Ky. 693—Barkley v. 
Stockdell, 66 S W 2d 43, 252 Ky. 1 

23. Me—Whiting v Ellsworth, 27 
A. 177, 85 Me. 301 

61 C.J. p 1015 note 98. 

24. Md.—Burgess v Pue, 2 Gill 11. 

25. Ala.—Peck v Holcombe, 8 Port. 
329 

26. Ky.—Morgan v. Vance, 4 Bush 
823. 

27. Pa.—Van Meter v. Moore, 30 Pa. 
Diet. & Co. 459. 


Tex—Dunlop v Poole, 176 S W 2d 
310, 142 Tex 124 
61 C J p 1015 note 3 
Special tax collector 

The person who holds the statu¬ 
tory separate and distinct office of 
special tax collector may require as¬ 
sistance in the perfoimance of his 
duties and may appoint assistants 
st> led “deputy special tax col- 
lei tors ’■ and the approval of such 
appointments may be controlled and 
regulated by statutes applicable to 
persons holding analogous positions. 
—Nichols v Land, 157 S W 2d 303, 
288 Ky. 693. 

28. Mo—Hobson v. Elmer, 163 S W. 
2d 1020, 349 Mo. 1131. 

29. Conn—•'‘Town of Windsor v Be- 
dortha, 24 A 2d 474, 128 Conn 551. 

30. Conn—Town of Windsor v. Be- 
dortha, supra. 

31. Tex —Reynolds v. Cobb, Civ 
App , 196 S W 2d 60. 

33. Tex—Reynolds v. Cobb, supra 
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33. Tex—Dunlop v Poole, 176 SW 
2d 310, 142 Tex 124 

Refusal by deputy to act 

The refusal or failure of a deputy 
to carry out a required transaction 
has the same effect as a refusal 
the collc< tor himself —Hobson \ 
Elmer, 1C3 S W.2d 1020, 349 Mo 1131 

34. Tex—Evans v State, 36 Tex 
323 

61 C J. p 1015 note 4. 

35. Ky—Ratliff v. Ferguson, 5 SW 
811, 86 Ky 89, 9 Ky L. 376 

Tenn —Box v. McKeivey, 8 HeJsk 
861. 

36. Kan—Board of Com’rs of Ed¬ 
wards County v Simmons, 153 
P 2d 960, 159 Ivan 41 

Xu connection with taxes due from 
public utilities 

Kan —Board of Com’rs of Edwards 
County v Simmons, supra. 

37. La.—Daspit v Sinclair Refining 
Co, 3 So 2d 259, 198 La. 9 

38. Tex —Hume v. Zuehl, Civ App , 
119 SW.2d 905, error refused 

39. Tex—Hume v. Zuehl, supra. 
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in order to make the termination effective. 40 An 
attorney appointed or employed under statutory au¬ 
thority to prosecute tax collection actions does not, 
in the discharge of his duties, exercise any of the 
sovereign functions of government, and thus is an 
employee and not a public officer. 41 

Relinquishment of office . A deputy county tax 
collector has been held to relinquish his right to the 
office when he accepts an appointment and qualifies 
as school tax assessor. 42 

Void contract . A contract between a tax col¬ 
lector and a deputy or other person is against public 
policy and void where it would hamper, interfere 
with, or restrict the collector in the due perform¬ 
ance of his public duties. 43 

§ 651. - Qualification of Collector in Gen¬ 

eral 

A collector of taxes must take the required oath, al¬ 
though a failure to do so will not prevent him from de¬ 
manding and receiving tax payments and giving a good 
receipt therefor. 

A collector of taxes must take the official oath 
required by statute or ordinance, 44 and, while his 
failure to do so will not necessarily deprive him of 
the right to demand and receive payment of the 
taxes and give a good receipt therefor, 46 if he has 
not been sworn his office will not protect him, 46 nor 
will he be warranted in selling lands for the non¬ 
payment of the tax. 47 The same rules apply gen¬ 
erally to other requirements of the statutes with re¬ 
spect to the qualification and commissioning of tax 
collectors. 46 

§ 652. -Bond of Collector 

a. In general 

b. Time for filing 

c. Form, contents, and execution 


d. Sureties 

e. Approval 

ft. In General \ 

A tax collector may be required by statute to give a 
bond with sureties for the faithful performance of his 
duties or to secure hie due accounting for money col¬ 
lected. 

Under statutes requiring him to do so, a col¬ 
lector of taxes should give a bond with sureties 
conditioned for the faithful performance of his 
duties or to secure his due accounting for money 
collected by him. 46 Even where such bond is not 
prescribed by law, it has been held that the local 
authorities may require the collector to give it. 60 
In some states it is considered that the execution of 
a bond is a condition precedent to the right of the 
collector to demand the taxes or to enforce their 
payment; 61 but a view to the contrary has also 
been taken. 62 

New or additional bond . Under statutes authoriz¬ 
ing 63 or not prohibiting 64 such action on its part, 
a county court or board may require a collector to 
give a new or additional bond whenever, in its 
opinion, it is advisable for the protection of the pub¬ 
lic interest; and, similarly, a special collector of 
delinquent taxes may be required to file an addi¬ 
tional bond under a statutory provision applicable 
to sheriffs, 66 and such special collector may not be 
arbitrarily removed from office on the ground of 
insufficiency of the additional bond. 66 

b. Time for Filing 

A tax collector must file his bond within the time 
required, and failure so to do will result In a forfeiture 
of the office unless there Is an extension of the time 
allowed. 

A person elected or appointed tax collector should 
file his official bond within the time prescribed, 67 
and failure to do so will result in a forfeiture of 
the office, 68 and be tantamount to a refusal to serve 


40. Tex—-Hume v. Zuehl, supra. 

41. Mo.—State ex rel. Pickett v. 
Truman, 64 S.W.2d 106, 333 Mo. 
1018 

4a. Tex.—Shrlber v. Culberson, Civ. 
App., 31 SW.2d 669. 

43. Go.—Andrews v. Richardson, 
124 S.E. 378, 32 Ga-App. 687. 

N.C.—Cansler v. Penland, 84 S.B. 
683, 126 N.C. 678, 48 L.R.A. 441. 

44. Ky—Morgan v. Vance, 4 Bush 
323. 

61 C.J. p 1013 note 76. 

45. Me.—Whiting v. Ellsworth, 27 
A. 177, 85 Me 301. 

61 C J. p 1013 note 77. 

48. N.H.—Cavis v. Robertson, 8 N. 
H. 624. 


47. Me.—Baker v. Webber, 67 A* 
144, 102 Me 414. 

61 C.J. p 1014 note 79. 

48. NH— Fletcher v. Drew, 48 N H 
180. 

61 C.J. p 1014 note 80. 

49. Cal.—People v. Love, 25 Cal 
520. 

61 C.J. p 1030 note 85. 

60. Conn—Montville v. Haughton, 
7 Conn. 643. 

Me.—Morrell v. Sylvester, 1 Me. 248. 

51. Ark.—Leonard v. Luther, 48 S. 

W 2d 242, 185 Ark. 672. 

61 C.J. p 1080 note 87. 


A. 1024, 37 R.I. 352, rehearing de¬ 
nied 93 A 794, 37 R.I 471. 

61 C J. p 1030 note 88. 

53. Tex—Poe v. State, 10 S W. 737, 
72 Tex. 625—Rains v. Simpson, 60 
Tex. 495, 32 Am R. 609. 

54. Mo.—State v. Lafayette Counts 
Court, 41 Mo 545. 

55. Ky.—Baker v. McIntosh, 115 S 
W 2d 384, 272 Ky. 763. 

56. Ky.—Baker v. McIntosh, supra 

57. Ark—Gower v. Looney, 133 S 
W.2d 461, 199 Ark. 272. 

61 C.J. p 1030 note 92. 

58. Ark.—Gower v. Looney, supra— 
Leonard v. Luther, 48 SW.2d 242, 
186 Ark. 572. 


52. R.I—Pendleton v. Briggs, 92j 
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so that another election or appointment will be 
justified, 69 unless there is no judicial declaration of 
a vacancy as provided by statute 60 or the right of 
the state is waived by the enactment of a statute 
extending the time. 61 A bond filed after the time 
limited is prima facie invalid if not void, 62 although 
it has been held to be within the power of the 
proper authorities to approve and accept it, 63 in 
which case it will be a good common-law bond, 
even if not valid as a statutory bond. 64 Where the 
law requires the bond to be given annually, a bond 
given for the collector’s term of office, extending 
over more than a year, is not good. 65 

New or additional bond . A collector of taxes 
may be entitled to a reasonable time within which 
to comply with an order for a new or additional 
bond. 66 Statutes providing that a requisition for 
an additional or new bond should state the day when, 
and the place where, the collector must appear and 
give the bond, and further providing that the col¬ 
lector must give such bond within a specified time 
thereafter, will be strictly construed, and the sub¬ 
stantial requirements must be observed, 67 and it 
does not constitute a waiver of such statutory re¬ 
quirements that the collector discussed the matter of 
the new bond with the county commission. 68 

c. Form, Contents, and Execution 

A tax collector’s bond should be executed In the 
form required by law, and should run to the proper obli¬ 
gee, but minor irregularities will not release the collec¬ 
tor or his sureties. 

A tax collector’s bond should be executed m due 
form of law. 69 It should run to the proper obli¬ 
gee, 70 and be conditioned substantially, if not ex¬ 


actly, in accordance with the statute. 71 On the 
other hand, minor irregularities, defects, variances, 
or misrecitals will not invalidate it or release the 
collector or his sureties from liability under it; 72 
and the bond, although wholly ineffective as a stat¬ 
utory obligation, may still be a good common-law 
bond. 73 

Amount. The amount of the bond should cor¬ 
respond with the sum prescribed by, or under the 
authority of, a statute, 74 but a bond for a greater 
amount is not invalid; 76 on the other hand, the 
fact that it is for less than the statutory penalty 
does not protect the collector against a judgment. 76 

Warrant of attorney to confess judgment . Some 
statutes are construed to require a warrant of at¬ 
torney to confess judgment to be subjoined to the 
bond where the surety is an individual 77 or a cor¬ 
poration not authorized to do a surety business in 
the state, 78 but not where the surety is a corporation 
authorized to do a surety business in the state. 79 

<L Sureties 

The surety on a tax collector’s bond should comply 
with statutory requirements, and a bond which does not 
meet the statutory requirements with respect to surety 
will be of no effect. 

Where statutes so permit, the surety on a tax 
collector’s bond may be an individual, a corporation 
not doing a surety business in the state, or a cor¬ 
poration duly authorized to do a surety business in 
the state; 80 but, where there are general laws per¬ 
mitting either individuals or guaranty and fidelity 
companies to be given as sureties, a local act re¬ 
quiring the surety to be a guaranty company violates 
a constitutional provision prohibiting the enactment 


59. R.I.—State v. Briggs, 7 A. 404, 
15 R I. 425 

61 C.J P 1030 note 98. 

60. Pa.—Commonwealth v. Stam- 
baugh, 30 A. 293. 164 Pa. 437 

61. Ala.—State v. Falconer, 44 Ala. 
696. 

60. Ky\—Commonwealth v Magof¬ 
fin, 25 SW. 599, 16 KyL. 775 

Miss.—De Soto County v Dickson, 
34 Miss. 150 

Bond, hold to bo without validity 

Ark—Gower v Looney, 133 SW.2d 
451, 199 Ark 272. 

63. Ky.—Johnson v. Logan County, 
64 SjW. 634, 111 Ky 698, 23 KyL. 
988. 

61 C J. p 1030 note 97. 

64. Me —Scarborough ▼. Parker, 53 
Me. 262. 

68. Tenn.—Maddox v Shacklett, Ch 
App., 36 S.W. 731. 

61 C.J. t P 1030 note 99. 


66. Mo—State v Lafayette County 
Court, 41 Mo 546 

Tex.—Poe v State, 10 S.W. 737, 72 
Tex 625 

67. Ala—State ex rel. Gunn v. Ar¬ 
go. 151 So 844, 227 Ala 657. 

68. Ala—State ex rel. Gunn v. Ar¬ 
go, 151 So. 844, 227 Ala 657. 

69. Me—Boothbay v. Giles, 68 Me 
160 

61 C J. p 1030 note 2. 

Bond not signed by collector 

Fact that tax collector neither 
signed nor was named as obligor in 
bond conditioned on faithful per¬ 
formance of duties did not Invalidate 
bond—Directors of Washington Tp 
School Board v. Renstrom, 160 A. 
861, 807 Pa 197. 

70. N.H.—Horn v. Whittier, 6 N.H. 

88 . 

61 C.J. p 1031 note 3. 

71. Tex —Hoke v. Simonton, Civ. 
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App., 46 S W 2d 1013, error re¬ 
fused 

61 C J. p 1031 note 4 

72. N.Y —New /York v Goldman, 26 
N.E. 456, 126 N.Y 396 

61 C J. p 1031 note 6. 

73. Me —Lord v. Lancey, 21 Me 
468. 

61 C J. p 1031 note 6. 

74. Vt.—Kane v Garfield, 13 A. 800, 
60 Vt. 79 

61 C J. p 1031 note 7. 

75. Miss.—Matthews v. Lee, 25 
Miss. 417. 

76. Tenn —Mabry v. Tarver, 1 
Humphr 94 

77. Del.—State v. Hollingsworth, 94 
A. 898, 28 Del 484 

78. Del,—State v. Hollingsworth, 
supra 

79. Del —State v. Hollingsworth 
supra 

80. Del.—State v. Hollingsworth, 94 
A. 898, 28 Del. 484. 
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of a special law in any case for which provision has 
beeft made by an existing general law, 81 and should 
not be given effect. 82 Under constitutional author¬ 
ity the legislature may require that a bond filed 
by a collector of taxes be executed by a surety com¬ 
pany qualified to do business in the state, 83 and 
bonds executed by sureties other than as required 
are ineffective. 84 It is within the power of the 
legislature to prohibit trust companies from be¬ 
coming sureties on tax collector’s bonds, 85 and a title 
insurance company has been held to be a “trust 
company” within the meaning of such an act. 86 
The receivership of the surety on a tax collector’s 
bond does not operate as an automatic vacation of 
the collector’s office. 87 

Affidavit as to property. Where the statute gov¬ 
erning at the time requires no affidavits of sureties 
relative to the property owned by them, a bond is 
not void because affidavits filed by the sureties do 
not comply with the requirements of another stat¬ 
ute formerly applicable. 88 

Mental capacity A person has sufficient mental 
capacity to bind himself by signing a tax collector’s 
bond as surety where, at the time of signing, he 
knows what he is doing, as well as the effect of his 
act, and has the capacity to decide to become a 
surety. 89 

Additional sureties may be required when deemed 
proper by the court or board having authority in 
the premises. 90 

e. Approval 

A common statutory requirement Is that a tax col¬ 
lector's bond shall be approved by some court, board, or 
officer, and, in determining whether approval should be 
given, an inquiry may be made into the financial respon¬ 
sibility of the sureties tendered. 


It is a common and an important provision of the 
statutes that the collector’s bond shall be approved 
by some court, board, or officer designated for that 
purpose. 91 A part of the duty of the court or 
officer is an inquiry into the financial responsibility 
of the sureties offered, 92 and approval of a tendered 
bond which does not comply with the statutes as 
to sureties is properly withheld; 93 but, if the bond 
presented is correct in form and amount, and the 
sureties are satisfactory, the court or board which 
is to pass on it must approve it, 94 and may be com¬ 
pelled by mandamus to do so 96 According to some 
authorities, a wrongful or unauthorized refusal to 
approve his bond does not prevent the collector from 
being an officer de jure; 96 but, according to other 
authorities, approval is a condition precedent to the 
right to exercise the duties of the offiice 97 and to 
the transmission of the tax list and warrant to the 
collector. 98 The bond may be binding on the col¬ 
lector and his sureties, if he acts under it, in the ab¬ 
sence of proper approval. 99 

Appeal from order of approval may, under the 
broad terms of some statutes, be taken by any per¬ 
son having an interest in the matter, 1 even though 
he is not a paity to the proceeding and made no ob¬ 
jection, at the time, to the approval of the bond 2 

§ 653. - Bond of Sheriff as Collector 

A sheriff who Is also collector of taxes may be re¬ 
quired to give a bond aa collector although he gives a 
bond ns sheriff. Such bond should be given before he 
assumes his duties as collector, and is governed by the 
general principles which apply to bonds of collectors. 

Where the collection of taxes is committed to the 
sheriff, as discussed supra § 648, he may be required 
to give a bond as tax collector even though he 
gives a bond as sheriff, 3 and he may be required to 


81. Ga.—Maloy v. Williams, 78 SR 
1084, 140 Ga. 870. , 

88. Ga.—Maloy v, Williams, supra. 

83. Ala.—Isbell v Biddle, 10C So 

143, 213 Ala. 686. 

Ark—Gower v. Looney, 133 SW.2d 
451, 199 Ark 272. 

84. Ala.—Isbell v. Biddle, 106 So 

143, 213 Ala. 686. 

Ark—Gower v Looney, 133 S.W 2d 
451, 199 Ark. 272. 

86. Pa.—Commonwealth for Use of 
Westmoreland County v. Irwin 
Savings & Trust Co, 166 A. 765, 811 
Pa. 243 

86. Fa.—Commonwealth for Use of 
Westmoreland County v. Irwin 
Savings & Trust Co, supra. 

87* Ala.—$tate ex rel. Gunn v. Ar¬ 
go, 151 ’So 844, 227 Ala. 657. 

88. Ark —Hulbert Special School 
List v Cooper, 20 S.W.2d 322, 180 
Ark. 28. 


89. U.S.—Moore v. Gilbert, Tex, 
175 F. 1, 99 CCA 141. 

90. Ky,—Commonwealth v. Adams, 
3 Bush 41. 

91. U.S —Maryland Casualty Co v 
State of Arkansas, for Use and 
Benefit of Mississippi County, C 
C A~Ark, 40 F 2d 3D5. 

61 C J p 1031 note 25 

92. Ark—Oliver v. Martin, 36 Ark. 
134. 

Idaho.—Gorman v. Boise County, 1 
Idaho 563, error dismissed 19 Wall. 
661, 22 L.EId 226 

63. Ala.—Isbell v Biddle, 1 106 So. 
143, 213 Ala. 686. 

94 Me.—Smith v. Randiettei. 56 A. 
199, 98 Me. 86. 

PA—Mattern v Allegheny County, 
12 Pa.Dist 244. 

95. Pa.—Mattern v. , Allegheny 

County, supra. 
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96. Me—Smith 'v. Randlette, 56 A 
199, 98 Me. 86 

Mo —State ex rel Abington v Reyn¬ 
olds, 218 SW 334, 280 Mo 446, 
conformed to Abington v. Harwell, 
App, 223 S W 1119. 

97. Pa. —Mattern v. Allegheny Coun¬ 
tv, 12 Pa Diet. 244—Common¬ 
wealth v. Ross, 5 Pa.Co. 593. 

98. Mass —Hudson v. Miles, 71 N E 
63, 185 Mass 582. 102 Am.S.R. 370 

99. U.S.—Maryland Casualty Co. v 
State of Arkansas, for Use and 
Benefit of Mississippi County, C.C 
A.Ark., 40 F 2d 895 

61 C.J. p 1032 note 33 

1. Ark —Hulbert Special School 
Dist v. Cooper, 20 SW2d 322, 180 
Ark. 29. 

61 C J p 1032 note 34. 

9. Ark.-— Hulbert Special School 
Dist. v. Cooper, tfupfra. 

3. Ark.—Leonard v. Luther, 48 S.W. 
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execute a bond on or before assuming: ihe duties of 
his office for the first time, 4 and annually there¬ 
after. 6 A bond so given is governed by the general 
principles which apply to the bonds of tax col¬ 
lectors, 6 and in respect thereof no question can be 
raised as to the validity of the obligor's title to the 
office of sheriff, 7 provided he was at least sheriff 
de facto, 6 or as to the execution or sufficiency of 
his bond as sheriff. 6 

The amount of the bond a sheriff, who is also 
collector of taxes, is required to file is to be deter¬ 
mined, under some statutes, by the amount of taxes 
assessed in the year previous. 10 Under other provi¬ 
sions the amount must be such as will cover the 
largest sum that will be in the possession of the 
collector at any one time, 11 and it is for the county 
judge, acting in conjunction with the department 
of revenue, to determine what this amount should 
be, 12 and it is also for the county judge to determine 
the sufficiency of the sureties. 13 Under such stat¬ 
utory provisions it is the duty of the sheriff to re¬ 
quest the county judge to hold court so that the 
required bond may be executed, 14 and if the sheriff 
fails to make such request within the time specified 
the county judge is not required to accept the bond 
which the sheriff tenders. 16 A requirement that a 
penal sum be named m the bond of a sheriff as 


collector of taxes is directory and not mandatory, 16 
since after the bond has been tendered the county 
judge may, with the consent of the sureties, insert 
the penal sum and then approve the bond. 17 A 
statute which reduces the penalty sum on a sheriff's 
bond as tax collector will be construed as operating 
prospectively only, and sureties on such a bond 
which was executed before the enactment of the 
statute continue to be liable in the original amount 
of the bond. 18 

Where by statute the outgoing sheriff may be¬ 
come special collector of delinquent taxes, he must 
file the bond required by law, 19 and failure to file 
such bond results in a vacancy in the office; 20 and, 
if there is a vacancy in the office and the incoming 
sheriff is designated to perform the duties, it has 
been said that he must execute the special bond 
provided therefor, 21 but it has been recognized that 
only one bond may be required of him providing it 
shows that it is intended to cover him in his capacity 
as special tax collector. 22 

§ 654. - Bond of Deputy Collector 

If the bond the tax collector may require from hit 
deputy ia intended only as security for the collector, it 
may be waived by him. 

Under a statute permitting a county treasurer, 


2d 242. 185 Ark 572—Ex parte Mc¬ 
Cabe, 33 Ark 396. 

Md—McCauley v. State, 21 Md. 556. 
Bond voluntarily given 

If a sheriff Is also collector of tax¬ 
es and is required by statute only to 
give a bond as sheriff, he may volun¬ 
tarily execute a bond for the faith¬ 
ful performance of his duties as tax 
collector, and such a bond, although 
not required by law, will be valid — 
State v. Harney, 57 Miss. 863 
Suspension of sheriff 

Where a sheriff, who by virtue of 
office is ex officio collector of taxes, 
is suspended as sheriff, he must, in 
order to preserve his right to re¬ 
sume his duties as tax collector 
when the disability of suspension is 
removed, make and file his collec¬ 
tor's bond, and if, during the suspen¬ 
sion of the sheriff, another person is 
appointed to the office, thereby be¬ 
coming interim tax collector, such 
person is also required to file a tax 
collector's bond.—Leonard v Luther, 
4 8 S.W 2d 242, 185 Ark 672 

4. Ky.—Nichols v. Land, 167 S.W. 
2d 303, 288 Ky. 693—Cornett v 
Duff, 138 S.W 2d 478, 282 Ky 332 
—Beauchamp v. Matthews, 135 S 
W 2d 863, 281 Ky. 351. 

Bffeotlve date of bond 

The phrase "or as of," as used in 
statute requiring sheriff to execute 
a revenue bond before "or as of" 


June 1, each year, does not mean 
that sheriff may postpone execution 
of bond until he sees fit, but means 
that bond may be executed before 
June 1st but would not become ef¬ 
fective until that day—Clark v. 
Anderson, 190 S.W.2d 342, 300 Ky. 
727 

5. Ky—Cornett v. Duff, 138 SW.2d 
478, 282 Ky 332—Beauchamp v 
MatthewB, 135 S.W 2d 863, 281 Ky 
351 

6. Ky—Calloway v. Commonwealth, 
4 Bush 383 

61 C .T p 1032 note 41. 

7. Mo —State v. Lafayette County 
Ct, 41 Mo 545 

61 C J. p 1032 note 42. 

8. La.— Police Jury v Haw, 2 La. 
41, 20 Am.P. 294. 

9. Ky—Commonwealth v. Howard, 
36 S.W. 556, 99 Ky. 542, 18 Ky.L. 
412 

Mo —‘State v. Lafayette County Ct, 
41 Mo. 545. 

10. Miss.—Gully v. Holaday, 145 So 
742, 164 Miss. 718. 

11. Kv—Cornett v DufT, 138 SW 
2d 478, 282 Ky. 332—Beauchamp v 
Matthews, 135 S.W 2d 863, 281 Ky 
351 

Reduction in amount of bond not 
warranted 

The legislature, in setting the 
amount of a sheriff’s bond as the 
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sum he probably would have in his 
possession at any one time, and in 
requiring that the sheriff should pay 
into the treasury once each month 
the taxes he had collected, did not 
contemplate that a sheriff might 
enter into an agreement to pay the 
taxes collected into the treasury 
more frequently than required by 
statute, and thus such an agreement 
would not be permitted to reduce the 
amount of the bond which the shen U 
would be required to file—Beau¬ 
champ v Matthews, supra. 

12. Ky—Beauchamp v. Matthews, 
supra. 

13. Ky—Cornett v. Duff, 138 S.W 
2d 478, 282 Ky 332. 

14. Ky—Clark v Anderson, 190 S 
W 2d 842, 300 Ky. 727 

15. Ky —Clark v. Anderson, supra 

16. ICy—Cornett v Duff, 138 S \\ 
2d 478, 282 Ky. 332. 


17. Ky.—Cornett v. Duff, supra. 


13. Miss.—Gully 

V. 

Holaday, 

145 

So 742, 164 Miss 

718 


19. Ky—Barkley v. 

S W 2d 43, 252 Ky. 1. 

Stockdell, 

66 

20. ICy.—Barkley 
pro. 

V. 

Stockdell, 

su- 

21. Ky.—Barkley 
pra. 

V. 

Stoclcdell, 

8U- 


22. Ky.—Nichols v. Land, 157 S W. 
2d 303, 288 Ky. 693. 
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solely for his own security, to take a bond from a 
person appointed deputy to assist him in the col¬ 
lection of taxes, he may waive such bond. 23 A 
bond of a deputy collector may properly describe 
him as deputy collector of the county where he is 
generally known by that appellation. 24 

§ 655. Compensation 

At a general rule the compensation of a tax collector 
Is under legislative control, and he is entitled to fees 
and commissions only In the cases and In the amount pre¬ 
scribed by statute. 

Subject to the limitation that the right of an offi¬ 
cial, under existing laws, to fees or commissions al¬ 
ready earned by the performance of services is 


not, 25 and cannot, 26 be affected by a subsequent 
statute, and subject to constitutional prohibitions, m 
some jurisdictions, of an increase in compensation 
during the term of an incumbent, 27 or for services 
which have been rendered, 28 the compensation of a 
tax collector is under legislative control, 29 and lie is 
entitled to fees or commissions only in the cases, 30 
and in the amount 31 prescribed by statute, or defi¬ 
nitely fixed by a contract 32 which is authorized by, 33 
and not contrary to, 34 statute. In the absence of 
statutory authority for the collection of such a fee, 
a taxpayer cannot be required to pay a fee to one for 
his services in effecting the collection of a tax law¬ 
fully imposed, 86 and a practice, even though long 
established, of collecting such unauthorized fee, 


23. Minn.—McCormick v. Pitch, 14 
Minn. 262. 

24. Md.—Post ▼. Sheppard, 4 Gill 
276. 

25. Mo—State v. Gilmore, 119 SW 
2d 806, 342 Mo 1232 

61 C.J. p 1015 note 8 

20. Fla.—Rogers v. Bandy, 182 So. 

281, 132 Fla. 790. 

61 C J. p 1015 note 9. 

27. Cal—Butte County ▼. Merrill, 
74 P 1036. 141 Cal 396 

28. Miss—Brame v. Wyatt. 20 So. 
2d 667, 197 Miss 679 

Tex—Turner v Barnes, Civ.App , 19 
SW.2d 325, affirmed Com App, 27 
SW.2d 632. 

29. Tex.—White v. McGill, 114 SW. 
2d 860, 131 Tex. 231—Eaaterwood 
v. Henderson County, Com.App, 
62 S.W.2d 65. 

61 C.J. p 1015 note 12. 

Construction 

The statute fixing fees of tax col¬ 
lector must be construed in the light 
of its purpose as gathered first from 
its letter and secondly from the cir¬ 
cumstances of its adoption as far as 
those may interpret such purpose — 
Brame v. Wyatt, 20 So.2d 667, 197 
Miss. 679. 

30. U.S.—Pickett v. U. S, CCA 
Mo, 100 F.2d 909, certiorari denied 
59 SCt. 687, 806 U.S. 647, 83 L Ed 
1046. 

Ark—Baker v. Allen, 164 S.W 2d 
1004, 204 Ark. 818. 

Fla.—State ex rel. Hull v. Holland, 
5 So 2d 604, 149 Fla. 304—-Gay v 
State ex rel. McKenney, 156 So. 
845. 115 Fla. 684. 

Ga.—Clements ▼. Peerless Woolen 
Mills, 29 SE2d 175, 197 Ga. 296 
Ky—Magoffin County v Cooper, 126 
S.W.2d 834, 277 Ky. 384—Magoffin 
County v. Bailey, 126 S.W.2d 833, 
277 Ky 383—Knox County v 
Lewis' Adm'r, 69 S W 2d 1000, 253 
Ky. 652—Madison County v Ham¬ 
ilton. 47 S W 2d 938, 243 Ivy, 29. 


La—Turner v. Newman, App., 180 
So 240 

Miss—Gully v Lincoln County, 186 
So 830, 184 Mips. 784—Gully v. 
City of Biloxi, 171 So. 698, 177 
Miss 782—Gullv v. White, 146 So. 
852, 167 Miss. 691 

Mo—Deuser v. St Louis County, 188 
S W2d 25, 354 Mo 5 

N.C—Braswell v Richmond County, 
182 SE. 148, 208 NC 649—Pat¬ 
terson v Swain County, 181 S E 
829, 208 NC 453 

Pa.—Commonwealth v Bayuk Ci¬ 
gars, 28 A 2d 134, 345 Po. 348, af¬ 
firmed 63 SCt 991, 318 US 746, 
87 L Ed 1123—Commonwealth v 
Budd Realty Corn, 28 A 2d 132, 
345 Pa. 343—Zahurak v Millott, 
Com.PI., 89 MunLR 234, 14 Som. 
Leg J 8, 30 West L J. 67. 

S C —Parker v. Brown, 10 S E 2d 
625, 195 S C 35—-Craig v. Pickens 
County, 200 S E. 825, 189 SC 164 
—Plaxico v. Webster, 178 S EL 270, 
175 SC 69 

Tenn.—Shipp v Rarlck, 67 S.W 2d 
145, 167 Tenn. 150. 

Vt—Town of Brattleboro v. Carpen¬ 
ter, 158 A 73, 104 Vt. 158 

W.Va.—Baker v. Tyler County Court, 
168 SE 474, 113 W.Va. 430. 

61 C.J. p 1016 note 13. 

31. Ala.—Jefferson County v. Case, 
12 So 2d 343, 244 Ala. 66—In re 
Opinions of the Justices, 143 So. 
345, 225 Ala. 359. 

Ariz.—Kitchel v. Gadsden Hotel Co, 
23 P 2d 939, 42 Ariz 226. 

Ark —Baker v. National Surety Corp., 
197 S W 2d 752, 210 Ark 731 

Fla—Saint Lucie County v. Nobles, 
5 So 2d 856, 149 Fla. 385—Rogers 
v. Bandy, 182 So. 281, 132 Fla. 790. 

Ga.—Bibb County v. Winslett, 14 S 
E 2d 108, 191 Ga. 860. 

Ky.—Department of Revenue v. Me* 
Ilvain, 195 SW2d 63, 302 Ky. 568 
—Talbott v. Public Service Com¬ 
mission, 163 SW.2d 33, 291 Ky. 
109—Nichols v. Land, 157 S.W,2d 
303, 288 Ky 693—Madison County 
v. Hamilton, 47 S W 2d 938, 243 
Ky 29. 


Mich.—Vigeliua v. Vairo, 26 N.W 2d 
737, 317 Mich 138. 

Miss.—Seward v. Dogan, 21 So.2d 
292, 198 Miss 419—Brame v. Wv- 
att, 20 So.2d 667, 197 Miss 679— 
Hartsfield v Lafayette County, 189 
So. 177, 185 MIbb 564 

Mo—State v. Gilmore, 119 S.W.2d 
805, 342 Mo 1232—State v. Davit, 
73 S W 2d 406, 335 Mo 159—State 
ex rel. Davidson v. St Louis-San 
Francisco Ry. Co., 66 S.W 2d 149, 
334 Mo 127. 

N J —Perrine v. Washington Tp in 
Mercer County, 166 A 82, 110 NJ 
Law 521. 

Pa.—Skelton v. Lower Merlon Tp. 
178 A 387, 818 Pa. 356—Appeal of 
Fela, 175 A 432, 115 Pa.«uper 
218—Norristown Borough School 
Dist v. Hoffman, 24 Po.Dist. & Co 
66, 51 Montg.Co. 193—Common¬ 

wealth v. Bayuk Cigars, Com PI, 
61 Dauph Co 140, affirmed 28 A.2d 
134, 345 Pa. 848—Borough of 

Huntingdon v. Rodgers, Quar. 
Sess , 29 Mun.LR. 103 

Tex —Cameron County v Fox, Com 
App, 61 S W.2d 483, rehearing de¬ 
nied 64 S W 2d 140—Galveston 
County v. Lothrop, Civ App, 80 
S W 2d 1004, error dismissed 

61 C.J p 1016 note 14. 

Rato hold void as unreasonable 

Pa.—Miller v. Township of North 
Versailles, 31 Pa.Dist.&Co. 139, 
29 Mun.L.R. 65, 86 Pittsb.Leg J. 8. 

32. Ohio.—Hamilton County v. Ar¬ 
nold, 63 N.E 81, 65 Ohio St. 479 

33. N.D.—Frazier v. Schultz, 206 N. 
W. 781, 58 N.D. 464. 

61 C.J. p 1016 note 16. 

34. Tex—McCollum v. City of 
Richardson, Civ App , 121 S.W 2d 
423, error dismissed—White v. Mc¬ 
Gill, Civ.App., 109 S.W 2d 1102, 
reversed on other grounds 114 S 
W 2d 860, 131 Tex. 231. 

61 C.J p 1016 note 17. 

35. Pa.—Brown, for Use of Home 
Owners' Loan Corp, v. LeSuer, 27 
A.2d 754, 149 PaSuper. 192. 
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commission, or charge will not make it legal. 36 
Furthermore, a tax collector may properly claim 
commissions only on sums actually collected as tax¬ 
es, 87 by his own efforts 38 and in his official capa¬ 
city. 89 Also, where he is to receive graduated fees 
for special services rendered, such as serving a war¬ 
rant, making a distress, selling property and the like, 
the services must have been actually and necessarily 
rendered 40 and his acts such as were authorized by 
law. 41 Hence, a fee chargeable for taxes collected 
by distress or by levy and sale cannot be claimed 
where payment was made on mere demand or after 
a levy and without a sale. 42 The same rule applies 
to mileage or travel fees incurred in enforcing the 
payment of taxes. 43 

Premium on bond. As used m a statute provid¬ 
ing for payment of a premium on a tax collectors 
bond by a county having a total taxable valuation 
of a specified amount or more, the term “total tax¬ 
able valuation” means the valuation of all property 
within the county assessed for county and state pur¬ 
poses as shown by the official tax rolls ; 44 and the 
same values are not to be considered twice by add¬ 
ing the portions of the total taxable values used for 
the purpose of levying special taxes in drainage or 
other districts within the county 45 


Salary . Under statutes applicable to the locality 
m question, and in force at the time, a tax collector, 
or sheriff, or county treasurer, who is ex officio 
tax collector, may receive a salary, 46 and may, 47 
or may not, 48 be entitled to fees, commissions, or 
other compensation in addition to the salary. A 
statute fixing the maximum salaries of deputies and 
assistants in a tax collector's office is mandatory, 49 
and where a statute so provides, only the collector’s 
authorized deputies and employees can be paid from 
fees collected in excess of his constitutional salary. 50 

Forfeiture. It has been both affirmed 51 and 
denied 52 that a tax collector may forfeit his right to 
commissions by negligence or misconduct in his 

office 

Right as between different or successive officers 
Where, by statute, taxes may be paid to either of 
two different officers, and no statutory coercive 
measures for their collection are employed, the 
officer to whom the taxes are paid is entitled to the 
commission; 53 but where taxes are paid to one 
officer as the result of a suit instituted by the other 
officer, the latter is entitled to the commission, 54 
provided he had authority to institute the suit 55 
According to some statutes, and the construction 
placed thereon, both the state tax collector and a 


36. Pa—Brown, for Use of Home 
Owners’ Loan Corp, v LeSuer, su¬ 
pra. 

37. Ala—Crow v Board of School 
Com’rs of Mobil© County, 152 So 
26, 228 Ala. 107 

Ga—Clements v Peerless Woolen 
Mills, 29 SB 2d 175, 197 Ga 296. 

61 CJ p 1016 note 18 

38. Ala.—Crow v Board of School 
Com'rs of Mobile County, 152 So 
26, 228 Ala. 107. 

Ky—Land v Fayette County, 108 
S W 2d 429, 269 Ky 543—Over- 

street v Boyle County Fiscal 
Court, 95 S W 2d 684, 264 Ky. 761 

S C.—Hurst v Sumter County, 1 
SB 2d 238, 189 SC. 376. 

61 C J p 1016 note 19. 

39. Tex —Holcomb v Spikes, Civ 
App, 249 S W 516. 

61 CJ p 1016 note 20 

40. N.Y.—Manhattan R Co. v. Mer¬ 
ges, 60 N.E. 1115, 167 NY 539. 

61 C J. p 1017 note 21. 

41. Ala.—Gachet v McCall, 50 Ala. 
307. 

40. Fla.—Hart v. Empire Land Co., 
98 So 223, 86 Fla. 387 

61 C J. p 1017 note 23. 

43. Vt—Joslyn v Tracy, 19 Vt 569 

61 C J p 1017 note 24. 

44. Tex.—Cameron County v. Fox, 
Com App, 2 S.W.2d 433. 


45. Tex.—Cameron County v. Fox, 
supra. 

46. Ind —Groves v Board of Com’rs 
of Lake County, 199 NE 137, 209 
Ind 371 

Ky—Petty v Talbott, 76 S W 2d 940, 
256 Ky. 688 
61 C J p 1017 note 27. 

47. SD—Pearson v Johnson, 238 
NW. 644, 59 SD 163. 

01 C.J p 1017 note 28 

Lawful expenses 

County tax collector’s expendi¬ 
tures for extra, unusual, or emer¬ 
gency services from fees exceeding 
his constitutional salary are not al¬ 
lowable on accounting, unless shown 
to be lawful—Yates v Slate, 54 S 
W 2d 981, 186 Ark. 749. 

Statute construed 

Claim for excess of county tax 
collector’s fees collected over certain 
sum and paid to county in compli¬ 
ance with statute limiting compen¬ 
sation of tax collectors was not re¬ 
coverable under statute authorizing 
county commissioners to appropriate 
funds to reimburse any person who 
had advanced money for use of 
county.—Deal v. Tuscaloosa County, 
45 So 2d 691, 253 Ala. 523 

48. N.C—Lovingood v. Gentry, 112 
SE. 427, 183 NC. 826. 

61 C.J. p 1017 note 29. 
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Traveling expenses 

County tax collector cannot charge 
expenses of traveling about countj 
to collect taxes as necessary admin¬ 
istration expenses payable by coun¬ 
ty in addition to his constitutional 
salary—Yates v State, 54 S.W 2d 
981, 186 Ark 749 

49. Tex —Cameron County v Fox, 
Civ App, 42 S W 2d 653 

50. Ark—Yates v State, 64 S.W 2d 
981, 186 Ark. 749 

Amount paid wife 

Collector was not entitled to cred¬ 
it on accounting for amount paid his 
wife, who was not deputy or author¬ 
ized employee of collector, for work 
which it was not shown could not 
have been as well done by collector 
or his deputies—Yates v State, su¬ 
pra. 

51. La—Young v. East Baton 
Rouge Parish, 40 So 768, 116 La 
379. 

52. Fla—State v Bloxham, 15 So 
227, 33 Fla 482 

53. Miss—Robertson v. Shelton, 90 
So 83, 127 Miss 360 

54. Miss—Harrison County v Rob¬ 
ertson, 83 So 617, 121 Miss. 387 

61 C.J. p 1017 note 34. 

55. Miss.—-Robertson v. Harrison 
County, 90 So. 8, 127 Miss 281— 
Harrison County v. Robertson, 83 
So 617, 121 Miss. 387. 

61 C J. p 1017 note 36. 
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county tax collector are entitled to commissions, 56 
the latter at a reduced percentage, 57 where the lat¬ 
ter collects a certain class of taxes at the instance 
of the former. 

A collection by an officer without authority can¬ 
not deprive the officer who has authority to collect, 
and who is able, ready, and willing to perform the 
duties required of him by law in respect of the 
taxes in question, of his compensation. 58 

As a rule a collector of taxes, or a sheriff in his 
capacity as a collector, is not entitled to commis¬ 
sions on taxes collected by his successor in office ; 59 
but an outgoing sheriff is entitled to the commis¬ 
sions on the amount of taxes he pays to his succes¬ 
sor m office, as required by statute; 60 and it has 
been held under certain circumstances that, where 
the substantial and responsible duties of the collector 
of back taxes were performed by one collector, while 
actual payment was made to his successor, the 
former is entitled to the statutory compensation. 61 
-\ tax collector who retires from office, without 
leceiving the maximum compensation allowed by 
statute, is entitled to commissions earned by him 


as against his successor.* 2 Under some statutes, 
and the effect accorded thereto, the contracts of a 
former state revenue agent with his agents, at¬ 
torneys, and employees with respect to the prosecu¬ 
tion of suits for taxes and their compensation there¬ 
for are to be recognized and respected by his suc¬ 
cessor. 63 

§ 656. -Retention or Allowance and Pay¬ 

ment 

Under tome statutes the tax collector is allowed to 
retain his fees or commissions out of the money which 
he collects, but under other tax systems he must pay 
into the treasury the entire amount collected and his 
compensation is then paid as a claim against the state, 
county, or town. 

» 

Under some tax systems, the tax collector is al¬ 
lowed to retain his fees or commissions out of the 
money which he collects, paying over the balance 
only, 64 and on compliance with a statute permitting 
such an action, 65 he may maintain an action to 
recover his compensation on money paid without 
retaining such compensation. 66 Under other tax 
systems he is to pay into the treasury the entire 


56, Miss—White V Miller, 133 So 
146, 160 Mips. 734 

57. Miss —White v. Miller, supra. 
53. Ky.—Anderson County v. Col¬ 
lins, 134 S.W 468, 142 Ky. 394. 

59. Tex —Graves v. Bullen, 115 S. 
W. 1177, 53 Tex.Civ App. 261. 

(.1 C.J. p 1018 note 39 

Parties 

(1) In former tax collector’s suit 
against successor and sureties to 
recover fees, issue of misjoinder of 
parties defendant was not involved. 
—Hoke v Simon ton, Tex Civ App., 
4 6 SW.2d 1013, error refused. 

(2) Former tax collector suing 
successor and sureties for fees was 
not required to Bue in county judge’s 
name.—Hoke v. Simonton, supra. 
Judgment 

(1) In former tax collector’s suit 
to recover fees from successor and 
sureties, judgment was properly 
framed to charge each set of sure¬ 
ties separately.—Hoke v. Simonton, 
supra. 

(2) In suit by former tax collector 
to recover fees, judgment, computed 
under maximum fee bill applicable 
in county, was not excessive.—Hoke 
v. Simonton, supra. 

60. N C —Randolph County v. Trog- 
den, 75 NC, 350. 

61. Mo—Watson v. Schnecko, 18 
Mo.App 208, followed in Douglass 
v. Ray, 199 SW. 668, 199 Mo.App. 
24. 

61 C J. p 1018 note 41. 

62. Fla.—State ex rel. Hughes v. 


Caruthers, 180 So 27, 131 Fla 840 
—National Surety Corp. v Sholtz, 
for Use and Benefit of Tyler, 166 
So 213, 123 Fla 110—Tyler v. No¬ 
bles, 161 So. 283. 117 Fla 328. 

63. Miss —Miller v. Johnston, 109 
So 715, 144 Miss 201, followed in 
Miller v. Davis, 109 So. 721. 

84. Tex—Nueces County v Cur- 
rington. 162 S W.2d 687, 139 Tex 
297. 

61 C J p 1018 note 43. 

65. Tex —Galveston County v Lo- 
throp, Civ App, 80 S.W 2d 1004, 
error dismissed—Hill County v 
Williams, Civ.App., 63 S.W 2d 670 

66. Tex—Hill County v. Williams, 
supra 

Voluntary payment 

(1) Fact that tax collector's er¬ 
roneous payments to county of com¬ 
missions for collecting delinquent 
taxes were voluntary would not pre¬ 
vent his recovering them —Ellis 
County v. McKay, Tex.Civ.App., 56 
SW.2d 310. 

(2) Tax collector may maintain 
suit to recover fees on delinquent 
taxes collected whether payment to 
county was voluntary or involun¬ 
tary.—Wichita County v. Raley, Civ. 
App, 46 SW.2d 728, modified on 
other grounds Raley v. Wichita 
County, 72 SW.2d 577, 128 Tex. 494. 

(3) Tax collector's fees which, 
under statute, are payable from pro¬ 
ceeds of tax sale are not illegally 
collected when paid voluntarily — 
Hoke v. Simonton, Tex.Civ App., 46 
S W 2d 1013, error refused. 
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(4) Other decisions with respect 
to effect of voluntary payment see 
61 CJ p 1018 note 43 [b]. 

Xilmitations 

(1) Statute of limitations applies 
to tax collector’s action—Brashears 
v Lamar County, Tex Civ.App., 56 
S.W.2d 327, error refused, 

(2) Suit which was barred M 
general limitation statute was not 
rescued from that bar by statute au¬ 
thorizing suit which was not in force 
when case was tried and judgment 
rendered—Raley v. Wichita County, 
72 S.W.2d 677, 123 Tex 494. 

Pleading and evidence 

(1) Allowing tax collector to re¬ 
cover commissions was error, where 
collector failed to plead and pro\e 
that he had prepared delinquent 
tax record as statutes required — 
Ellis County v. McKay, Tex Civ.App, 
56 S.W.2d 310. 

(2) Allegations of demand on 
county as provided by statute and 
failure to repay are not generally de¬ 
murrable because not alleging pres¬ 
entation of claim to commissioners’ 
court and its refusal.—Ellis County 
v. McKay, supra. 

(8) Evidence held insufficient to 
show collector had prepared delin¬ 
quent tax records as statutes requir¬ 
ed.—Ellis County v. McKay, supra. 

Interest 

Tax collector could not recover in¬ 
terest on commissions where statute 
did not authorize interest—Ellis 
County v. McKay, supra. 
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amount collected, and his compensation is then to be 
audited, allowed, and paid as a claim against the 
state* county, or town, 67 and, although he has no 
lien on the money in his hands, 68 he is a preferred 
creditor and entitled to prior payment out of the 
funds raised by his collections. 69 

§ 657. Authority and Duty to Collect Taxes 

The powers and dutlee of an officer with respect to 
the collection of taxes extend and are limited to such as 
are conferred or Imposed on him by, or under the author¬ 
ity of, a statute. 

The powers 70 and duties 71 of an officer with 
lespect to the collection of taxes extend and are 
limited to such as are conferred or imposed on 


him by, or under the authority of, a statute. Where 
the local and state taxes are included m one tax, a 
political subdivision is the state for the purpose of 
collection, 72 and where a political subdivision col¬ 
lects delinquent state taxes it acts as the agent of 
the state. 73 It has been held that where the legis¬ 
lature provides by proper enactment for the assess¬ 
ment and collection of a tax, the power to collect, 
if not given expressly, must be implied, 74 and any 
limitation on the collector’s authority must be ex¬ 
pressly stated. 76 

In order to constitute full authority for the col¬ 
lection of taxes, the person assuming that function 
must be the officer designated by law, 76 he must have 


67. Fla.—Lafayette County ▼. Dees, 
198 So 694, 144 Fla. 669. 

Ga—Bibb County v. Winslett, 14 S.E 
2d 108, 191 Ga 860 

Miss —Bishop v Chickasaw County, 
180 So 395, 182 MIsb 147. 

• 1 C J. p 1018 note 44. 

Interest 

Where by reason of the various 
a< ts of the general assembly county 
< ould not pay sheriff any amount on 
account of fees and commissions on 
delinquent tax collections until there 
had been adjudication by courts of 
amount due and owing If anything, 
interest was allowable only from 
date of judgment—Hurst v Sumter 
bounty, 1 SE2d 238, 189 S.C. 376 

68. Ga—Chapman v Smith, 20 Ga 
572. 

69. Nev—Grimes v. Goodell, 3 Nev 
79. 

70. Ariz.—Kincannon v. Irwin, 169 
P 2d 861, 64 Arlz 307 

Pel.—Corpus Juris cited in State v 
Battersby, 56 A 2d 527, 531, 5 Ter¬ 
ry 176—Corpus Juris quoted in 
Banks v Talley, 194 A 362, 368, 8 
WWHarr. 612 

Oa—Harper v. Davis, 30 S E 2d 481, 
197 Ga 762—Taylor v Aultman, 
170 S.E 355, 177 Ga. 524 
Kan —Board of Com’rs of Edwards 
County v. Simmons, 151 P 2d 960, 
169 Kan 41 

Ky.—McWilliams v. Madison County, 
49 S.W 2d 319, 243 Ky. 498 
Mich —Consolidated Paper Co v. 

Nims, 10 NW2d 833. 306 Mich. 216 
Miss—State v Rogers, 39 So 2d 633, 
206 Miss. 643—Bailey v. Emmich 
Bros., 37 So 2d 797, 204 Miss 666— 
Craig v. Stone, 11 So.2d 433, 194 
Miss. 767. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 8t>, 353 Mo. 94, 160 UR 990 
Okl.—Federal Tax Co. v. Board of 
Com’rs of Okmulgee County, 178 
P.2d 622, 198 Okl 390—Vahlberg v. 
Porter, 59 P 2d 771, 177 Okl 380. 
Pa.—Dixon v. Gilberton Borough 
School Dist, 33 PaDist & Co. 93, 
30 Mun.LR 49, 6 Sch Reg 300— 


Gillow v. Wallis, Com.Pl., 35 Luz 
Leg Reg. 97, 33 Mun L R. 37 
|WVa—Armstrong Products Corpo¬ 
ration v Martin, 192 SE 125, 119 
W Va. 50, 111 A.LR. 1229 
I 61 C J. p 1018 note 48—33 C J p 352 
[ note 4 [a]. 

Construction 

The scope of such laws cannot be 
extended by implication or forced 
construction, and language, if dubi¬ 
ous, is not resolved against the tax¬ 
payer—Waterways Nav. Co v State, 
35 N W 2d 227, 323 Mich 153—Acorn 
Iron Works v. Auditor General, 294 
NW 126, 295 Mich. 143, 139 A L R. 
368 

Conducting examinations 

County auditor’s authority in con¬ 
ducting examinations with respect 
to intangible personal property taxes 
is statutory and may be modified or 
terminated by statute —Black v 
Evatt, 32 N E 2d 843, 188 Ohio St 
52 

71. U S —Kennecott Copper Corp v. 
State Tax Commission, D C Utah, 
60 F Supp 181, reversed on other 
grounds, CCA, 150 F 2d 905, af¬ 
firmed 66 S.Ct. 745, 327 U.S. 573, 90 
LEd 862 —Silver King Coalition 
Mines Co v. State Tax Commis¬ 
sion, DC Utah, 60 F Supp 181, re¬ 
versed on other grounds, C.C.A., 
150 F 2d 905, affirmed 66 S Ct 745, 
327 US 573, 90 LEd. 862. 

Cal.—San Diego County v Croghan, 
38 P 2d 474, 2 Cal App 2d 494 
Del.— Corpus Juris quoted in Banks 
v Talley, 194 A. 362, 368, 8 W.W 
Harr 512 

Fla.—State ex rel. Garrett v. Mor¬ 
gan, 191 So. 689, 140 Fla. 365. 
Mass,—Hardman v. Collector of Tax¬ 
es of North Adams, 58 N E 2d 845, 
317 Mass. 439. 

Miss—Barron v. Eason, 25 So 2d 188, 
199 Miss 739. 

N.J.—State v. Erie R. Co, 42 A.2d 
759, 23 N.J.Misc. 208. 

Pa. —Brown, for Use of Home Own¬ 
ers’ Loan Corp., v. LeSuer, 27 A 2d 
754, 149 Pa Super 192. 
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Tex —Nueces County v. Currington 
162 S W.2d 687. 139 Tex 297 
Wash—British Columbia Brewerie , 
(1918) v King County, 135 P.2d 
870, 17 Wash 2d 437 
61 C J. p 1018 note 49—11 CJ p 969 
note 24. 

Nature of act 

Collection of general taxes assess¬ 
ed against taxpayer is one act, and 
is not done by piecemeal, notwith¬ 
standing various items going to 
make up total amount of such tax 
are separately stated or that dispo¬ 
sition of parts of tax may be directed 
by statute to be made to different of¬ 
ficers—In re Wadhams’ Estate, 292 
NY.S 102. 249 App DIv. 271. 
Suspension of collection 

(1) The statute, making it the 
duty of the board of supervisors, on 
receipt of notice from old age as¬ 
sistance commission of fact that a 
taxpayer is receiving old age assist¬ 
ance benefits, to order county treas¬ 
urer to suspend collection of taxes 
assessed against taxpayer's property 
and remaining unpaid, is mandatory, 
and collection of the taxes is sus¬ 
pended regardless of failure of the 
board of supervisors to record its ap¬ 
proval in its minute book —Thomp¬ 
son v Chambers, 296 NW 380, 229 
Iowa 1265. 

(2) Where they had not been en¬ 
tered on treasurer’s books, suspend¬ 
ed taxes became uncollectible — 
Swanson v. Page County, 17 N W 2d 
125, 236 Iowa 227 

72. Me —Inhabitants of Town of 
Milo v Milo Water Co, 163 A. 163, 
131 Me 372. 

73. Mich —Veldman v. City of 
Grand Rapids, 265 NW. 790, 275 
Mich 100. 

74. Ohio—Co-operative Transit Co 
v Bellaire Southwestern Traction 
Co., 5 Ohio Supp 183 

7fl. Miss —Craig v J. A Jones 
Const. Co., 15 So 2d 45, 195 Miss 
378 

76. Del.—Corpus Juris quoted la 
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been duly elected or appointed, 77 and have qualified 
for the office, 78 and he must be provided with a 
warrant, as discussed infra § 660, or the tax roll or 
list, or a duplicate thereof, infra § 659, according 
to the statutory requirements of the particular juris¬ 
diction. A tax collector of one county has no au¬ 
thority or duty to go into another county and in per¬ 
son execute his process for taxes there. 79 A statu¬ 
tory rule that no error or informality in proceedings 
of any officers connected with the collection of taxes, 
not affecting the substantial justice of the tax it¬ 
self, shall vitiate the tax or the assessment thereof 
applies only where there has been an attempt to 
comply with the law but the attempt is not ef¬ 
fective because of some informality or clerical er¬ 
ror. 80 

The pertinent statutes control in determining what 
officer is to collect a particular class of taxes. 81 Un¬ 
der the statutes of some, 82 but not other, 83 juris¬ 
dictions, one officer is to collect all classes of taxes 
assessed within his territorial jurisdiction, whether 
state, county, or district, and whether regular or 
special. Generally speaking, a collector is au¬ 
thorized 84 and required 85 to demand and enforce 
payment, in the ordinary way, of all taxes com¬ 
mitted to him for collection, although they were 
assessed before he was appointed, 86 or although the 
time expires when he should make his return; 87 
and he may also be given authority to collect ar¬ 
rears of taxes or the delinquent taxes of preceding 


years. 88 However, in some jurisdictions the au¬ 
thority and duty of the collector* although primary 89 
and exclusive 80 as to demanding and enforcing pay¬ 
ment in the ordinary way or by ordinary process, are 
not exclusive as to collecting delinquent taxes. 91 

§ 658. - Death or Expiration of Term 

Generally a collector of taxes Is authorized and re¬ 
quired to proceed with the collection of all taxes commit¬ 
ted to him for collection even after the expiration of the 
year or other term for which he was appointed or elaoted. 

Except under some statutes relating to collectors 
on a salary basis, 92 the general rule that a collector 
of taxes is authorized and required to proceed with 
the collection of all taxes committed to him for col¬ 
lection is ordinarily applicable even after the ex¬ 
piration of the year or other term for which he was 
appointed or elected, and after his successor has been 
chosen and qualified; 93 but it does not apply at such 
time where, by reason of an injunction, the invalidity 
of the warrant delivered to him, or otherwise, he 
was without power to collect the taxes in question 
during his term of office. 94 On the death of a 
tax collector, the completion of his work does not 
devolve on his executor or administrator, 96 unless 
it is so provided by statute. 96 

§ 659. - Delivery of Tax Roll or List or 

Duplicate Thereof 

A list or duplicate should be delivered to the tax col- 


Banks v. Talley, 104 A. 362, 368, 
8 W.W.Harr. 512. 

61 G.J. p 1019 note 50. 

77. N.C.—Slade v. Governor, 14 N 
C. 365. 

61 C.J. p 1019 note 51. 

78- Me—Baker v. Webber, 67 A. 
144, 192 Me. 414. 

79. Ala.—Russell v. C. N. Robinson, 
44 So. 1040, 153 Ala. 327. 

61 C J p 1019 note 55 

80. Ill—People ex rel. Wangelin v. 
City of St. Louis, 10 N E.2d 369, 
367 Ill. 57. 

81. Pla—Lee v. Atlantic Coast Line 
R. Co., 200 So 71, 145 Fla. 618. 

La.—Interstate Tax Bureau v. Con¬ 
way, 150 So. 463, 180 La. 453—Con¬ 
way v Lane Cotton Mills Co, 162 
So. 312, 178 La. 626. 

Miss.—Gully v. Lincoln County, 185 
So. 795, 184 Miss. 784, suggestion 
of error overruled 186 So 830, 184 
Mias. 784. 

Pa.—School Disk of Borough of 
Olyphant v. American Surety Co 
of New York, 184 A. 768, 322 Pa. 22 
—♦In re Tax Sale of Pembleton, 
Com PI., 37 Luz Leg Reg 91. 

Utah.—Snyder Mines v Industrial 
Commission, 217 P.2d 560—Utah 


Hotel Co v. Industrial Commis¬ 
sion, 151 P 2d 467, 107 Utah 24, 153 
ALR, 1176 
61 C J. p 1019 note 66. 

82. Ind.—Paoli v Charles, 74 N.E. 
508. 164 Ind 690 

Ky—Commonwealth v. Wade, 104 S 
W. 965, 126 Ky. 791, 31 Ky.L. 1185 

83. Cal.—Smith v. Farrelly, 62 Cal 
77. 

84. Mass.—Colburn v. Ellis, 7 Mass. 

89. 

Tex.—Rusk County v Maloney, Civ. 
App, 38 S.W.2d 868 

85. Mass.—Burr v. City of Boston, 
95 N.E 208, 208 Mass 537, 34 L 
R.A*,N.S , 143. 

Okl.—Stamper v. Schwartz, 129 P.2d 
587, 191 Okl. 308. 

Tenn.—Salts v. Salts, 190 S.W.2d 
188, 28 Tenn.App. 818. 

88. Mass.—Colburn v. Ellis, 7 Mass. 
89. 

87. Mich.—St. Joseph First Nat. 
Bank v. St. Joseph Tp., 0 N.W. 838, 
46 Mich 526. 

61 C.J. p 1019 note 62. 

88. U.S—Dickinson v. Brown-Crum- 
mer Inv. Co., C.C.A.Okl. f 137 F.2d 
615. 


Ariz.—Hill v. Gila County, 107 P.2d 
377, 56 Ariz. 817. 

Miss.—Bailey v. Emmich Bros., 87 
So.2d 797, 204 Miss. 666. 

NM.—State ex rel. Gibson v Fer¬ 
nandez, 68 P 2d 1197, 40 N.M 288 

61 C.J p 1019 note 63. 

89. Ky.—Commonwealth v. Louis¬ 
ville Water Co., 116 SW. 712, 132 
Ky. 305 

90. Tex.—Rusk County v. Maloney, 
Civ.App., 38 SW.2d 868. 

91. Tex—Rusk County v Maloney, 
supra—Stringer v. Franklin Coun¬ 
ty, 123 SW. 1168, 68 Tex Civ.App. 
343. 

98. N.C.—Ferguson v. Martin, 148 S 
E. 448, 107 N.C. 301. 

93. Ky.—Walker v. Commonwealth, 
130 S.W.2d 27, 279 Ky 198. 

61 C.J. p 1019 note 69 

94. NY.—Matter of Long, 57 N.Y. 
S. 929, 40 App.Div. 162. 

61 C.J. p 1019 note 70. 

95. Pa.—Commonwealth v. Coal 

Township Poor Directors, 11 Ta. 
Diet. & Co. 262. 

96. N.C.—Morton v. Ashbee, 46 N.G 
812. 

61 C.J p 1019 note 7S. 
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lector, end such litt or duplicate must be properly certi¬ 
fied or authenticated as the law directs. 

In some jurisdictions,’the tax or assessment roll 
or list or a duplicate thereof delivered to the col¬ 
lector of taxes constitutes his only legal authority 
to collect the taxes specified in the list ; 97 in others, 
the roll or list and an order or warrant together 
constitute his authority; 98 and in still other juris¬ 
dictions, wherein the warrant alone is his authority, 
the duplicate is deemed to be only a memorandum of 
the amount he is to collect from named persons, 99 
although where the duplicate is accepted and the 
collector proceeds to collect taxes, he is at least a 
collector de facto until he obtains a warrant 1 At 
any rate, the list or duplicate should be delivered to 
the collector, 2 and in some jurisdictions it, 3 or a rate 
bill, 4 should accompany, or be joined to, a warrant, 
unless the warrant itself contains the requisite in¬ 
formation as to the persons and property assessed 
and the amounts severally due 5 Also, the list or 
duplicate must be properly certified or authenticated 
as the law directs. 6 On the other hand, a delivery 
or commitment at a time other than that specified 
by statute is not fatal, 7 in the absence of prejudice 
to anyone, 8 and m this respect the statutes are 
directory. 9 A temporary parting with possession 


of a duplicate tax list by the collector does not de¬ 
prive him of authority to complete the collection of 
taxes on redelivery of the duplicate list to him. 10 

§ 660. -Warrant for Collection 

A warrant directing the collector to proceed with the 
collection of taxes la not necessary where It la not re¬ 
quired by statute. 

A special and formal warrant or other precept, 
directing the collector to proceed with the collection 
of the taxes and to enforce their payment, is not 
necessary where it is not required by statute. 11 On 
the other hand, m jurisdictions or in cases where 
such a warrant is required by statute, it alone, 12 
or it and the tax list or duplicate together, as dis¬ 
cussed supra § 659, constitute and limit the col¬ 
lector’s authority, and he must be provided with 
it before he can lawfully take steps against delin¬ 
quent taxpayers 13 Under a statute requiring an 
officer to deliver a warrant with a tax bill to the 
collector, there is no requirement that a warrant be 
attached to a tax bill which is furnished to such 
officer. 14 A void warrant confers no authority on 
the collector, 16 and all subsequent proceedings based 
on the warrant are void. 16 


97. Ark —American Trust Co v 
Nash, 163 S W. 178. Ill Ark 97 

61 C.J. p 1019 note 74. 

98. N.Y.—- People v Parker, 22 N E 
752, 117 N.Y 86 

61 C J. p 1019 note 76. 

99. Pa—Hilbish v. Hower, 58 Pa. 
93 

X. Pa—Commonwealth for Use of 
Croyle Tp v. Long, 167 A 433, 110 
Pa Super 1, followed In 167 A. 436, 
110 Pa Super. 7. 

8. Ark—Hlrsch v. Dabbs, 126 SW. 
2d 116, 197 Ark 766 

5. D.—Knudtson v. Citizens* Nat 
Rank & Trust Co. of Sioux Falls, 
251 NW 810, 62 SD 71. 

61 C J. p 1020 note 78 

3. Mich —West Michigan Lumber 
Co v Dean, 41 NW 504, 73 Mich. 
459. 

61 C.J p 1020 note 79. 

4. Conn—Goddard v. Seymour, 30 
Conn. 394—Picket v. Allen, 10 
Conn. 146. 

B. NH.—Wells v. Burbank, 17 N H 
393. 

61 C J p 1020 note 82. 

6. N J.—Duke Power Co v. State 
Board of Tax Appeals, 30 A 2d 416, 
129 N.J.Law 449, affirmed 36 A,2d 
201. 131 N.J.Law 275 

61 C J. p 1020 note 83. 

Bates amd amounts la addition to 
valuations 

The statute requiring that tax du¬ 
plicates, delivered to tax collectors 


hv county boards of taxation, be cer- i 
tified thereby as true “record of the 
taxes assessed” moans rates and 
amounts of taxes in addition to val¬ 
uations, and such rates and amounts 
mav be ascertained and fixed only 
by such boards—Duke Power Co v 
State Board of Tax Appeals, supra. 

7. SD—Henderson v Hughes Coun¬ 
ty, 83 NW. 682, USD 576 

61 CJ. p 1020 note 84. 

8. Colo—Breeze v Haley, 13 P 913, 
10 Colo 5 

9. Me—Inhabitants of Sandy River 
Plantation v. Lewis, 84 A. 995, 109 
Me 472 

61 C J p 1020 note 86 

10. Iowa —Shaw v Orr, 30 Iowa 356. 

11. Fla— Corpus Juris quoted In 

Rio Vista Hotel & Imp. Co. v. Belle 
Mead Develop. Corp., 182 So. 417, 
421, 182 Fla. 88, certiorari denied 
59 SCt. 251, 305 US 655. 83 L. 
Ed. 424, rehearing denied 59 S.Ct 
364, 305 U.S. 676, 83 L Ed. 438. 
61 C J p 1020 note 89. 

12. Fla— Corpus Juris quoted in 

Rio Vista Hotel & Imp. Co. v. Belle 
Mead Develop Corp, 182 So. 417, 
421, 132 Fla. 88, certiorari denied 
59 SCt 251, 365 U.S. 655, 83 L Ed 
424, rehearing denied 59 S.Ct. 364, 
305 U.S 676, 83 L Ed. 488. 

61 CJ p 1020 note 96. 

13. Ark—Mitchell v. Parker, 143 
S W 2d 1114, 201 Ark. 177—Angels 
v Redmond, 132 S.W.2d 170, 198 
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Ark 980—Hirsch v Dabbs, 126 S 
W 2d 116, 197 Ark 756—Gilley v 
Southern Corp, 110 S W 2d 509, 194 
Ark. 1134. 

Fla —Corpus Juris quoted in Rio 

Vista Hotel & Imp Co v Belle 
Mead Develop Corp., 182 So 417 
421, 132 Fla. 88, certiorari denied 
69 SCt 251, 305 U.S. 655, S3 L Ed 
424, rehearing denied 59 SCt 364 
305 US 67$, 83 L Ed 438. 

Mich—In re Ever Krisp Food Prod¬ 
ucts Co., 11 N.W.2d 852, 307 Mich 
182 

61 C.J. p 1020 note 92 
Failure to attach warrant to tax 
book when required by statute as 
invalidating tax sale see infra S 
786 

14. Vt—Federal Land Bank of 

Springfield, Mass, v. Flanders, 164 
A 539, 105 Vt 204 

15. Fla.—Corpus Juris quoted in 

Rio Vista Hotel & Imp Co. v. Belle 

Mead Develop. Corp., 182 So. 417, 
421, 132 Fla. 88, certiorari denied 
59 S.Ct. 251, 365 U.S. 655, 83 L. 
Ed 424. rehearing denied 69 S.Ct. 
364, 305 U.S. 676, 83 L.Ed. 438 
NY—Ford v Agor, 204 N.Y.S. 219, 
123 Misc. 214. 

16. Fla — Corpus Juris quoted in 

Rio Vista Hotel & Imp. Co. v. Belle 
Mead Develop. Corp., 182 So 417, 
421, 132 Fla 88, certiorari denied 
59 SCt 251, 305 US 655, 83 L Ed 
424, rehearing denied 59 S.Ct 264, 
305 US 676, 83 L Ed. 438. 

61 C.J. P 1020 note 94. 



§5 660-661 


TAXATION 


84 C.J.S. 


A warrant for the collection of taxes may and 
should be issued by the official or officials designated 
by statute, 17 be signed by the proper authority, 15 
and be under seal, where the statute so requires. 19 
Also, the warrant should be issued before the ex¬ 
piration of the time specified by statute, 20 but it is 
not invalidated by failure to comply with a directory 
statute a 9 to the time of its delivery 21 or by an 
error in its date, apparent on its face. 22 It should 
not be issued before the tax reports are filed. 23 

Under some statutes a warrant may be renewed 
or extended for a further period of time, 24 by an 
appropriate indorsement by the proper authorities. 26 
A new warrant may be issued to cover a tax on 
omitted property; 26 but it is immaterial whether 
this is done or the tax is to be collected under the 
original warrant. 27 

Form and contents . The contents of the warrant 
must be legal and sufficient; 23 but matters not re¬ 
quired by statute to be stated m the warrant need 
not be so stated; 29 and mere informalities or ir¬ 
regularities not going to the essence of the col¬ 
lector's authority, and not misleading or prejudicial 
to anyone, will not invalidate the warrant. 30 A war¬ 
rant for the collection of taxes need not run in the 
name of the people or the state. 31 The warrant 
should be directed to the proper person to execute 
it, 32 command him to collect the several items, 33 and 
give him all necessary authority and directions to 
enforce payment by such measures of distraint, sale 


of property, etc., as are authorized by the laws of 
the state; 34 but the fact that the warrant contains 
a direction to the collector to take steps for enforce- 
ing payment which are not authorized by law does 
not vitiate it, if the unlawful portion is separable 
from the rest and no actual attempt to obey it is 
made. 36 Although not to be commended, 36 an omis¬ 
sion of, 37 or error in, 33 directions as to the disposi¬ 
tion of money collected is not necessarily fatal. 

Alterations . An alteration may make a warrant 
inapplicable to a tax bill of a particular year; 39 
but, where a warrant is sufficient at the time of the 
acts in question, those acts are not invalidated by a 
subsequent alteration of the warrant 40 No change 
in, or addition to, the warrant is rendered necessary 
by a reassessment which is shown in detail by an 
addition to the tax list previously committed to the 
collector and which makes no change in the names 
of the persons to whom the taxes were originally 
assessed. 41 

§ 661. - Tax Bills 

A tax bill should contain such a description of the 
property taxed and such further information as will make 
it perfectly intelligible to the owner of the property. 

A statute requiring tax collectors to render to 
known owners of property a bill of their taxes is 
mandatory, 42 and must be complied with before 
any further steps can lawfully be taken. 43 The bill 
should contain such a description of the property 


17. NJ.—Mullins v Jersey City, 38 
A. 822, 61 N J.Law 135 

61 C J. p 1020 note 95. 

18. Ill.—Scammon v. Chicago, 42 Ill 
192. 

61 C J. p 1020 note 96. 

19. N.T.—Oswego Falls Corporation 
v. City of Fulton, 265 NYS 436, 
148 Misc 170, affirmed 268 N.Y.S 
978, 241 App.Div. 560. 

61 C J. p 1021 note 97. 

Cure of Irregularity 
Order of supreme court directing 
seals to be affixed cured irregularity 
m tax warrants originally Issued 
without seals as required by city 
charter; but resolution of city coun¬ 
cil was ineffective to validate tax 
warrants originally defective because 
of failure to place seals thereon as 
required by city charter—Oswego 
Falls Corporation v. City of Fulton, 
supra 

30. N.Y.—Ford v. Agor, 204 N.Y.S. 
219, 123 Misc 214. 

81* N.Y—Bradley v. Ward, 58 N.Y 
401—Oswego County v. Betts, 6 N. 
Y.S. 934, 58 Hun 638. 

38. N.H.—Drew v. Morrill, 62 N.H. 
23. 

Vt—Bellows v. Weeks, 41 Vt. 590. 


23. NY.—In re Boulevard Bldg 
Corp., 45 N.Y.S.2d 626, 180 Misc 
658. 

24. Pa—Van Meter v. Moore, 30 Pa. 
Dist. & Co. 469. 

61 C J p 1021 note 2. 

35. Mich —Gratwick, etc., Lumber 
Co v. Oscoda, 56 N.W. 600, 97 
Mich 221 

61 C J p 1021 note 2. 

26. Mass.—Noyes v. Hale. 137 Mass 
266. 

27. Mass.—Bartlett v. Tufts, 134 N 
E 630. 241 Mass. 96. 

38. Ark—Alphin v. Banks, 102 SW 
2d 558, 193 Ark. 563. 

61 C.J. p 1021 note 5. 

29. NJ—Estell v Hawkins, 11 A 
265, 50 N.J Law 122. 

61 C.J. p 1021 note 6. 

80. Me—Curtis v. Potter, 96 A. 786, 
114 Me 487. 

61 C.J. p 1021 note 7. 

31* Colo.—Haley v. Elliott, 26 P. 
559. 16 Colo 159. 

61 C.J. p 1021 note 9. 

32. Pa.—Commonwealth v. Kline, 
144 A. 750, 294 Pa. 562. 

61 C.J. p 1021 note 10. 
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33. Ill—Webster v. People, 98 Ill 
343 

61 C J p 1021 note 11. 

34. Okl —C&dman v. Smith, 85 P 
346, 15 Okl 633 

61 C J p 1021 note 12 

35. Me —Bath v. Whitmore, 9 A 
119, 79 Me. 182. 

61 C.J. p 1021 note 13. 

30. Mass—Leominster v. Conant, 2 
NE 690, 139 Mass. 384. 

37. Mass.—Leominster v. Conant. 
supra. 

38. Vt—Clemons v. Lewis, 36 Vt 
673. 

Wis—Grimm v Bayfield County, 182 
NW. 466, 174 Wis. 43. 

39. Vt.—Rowell v. Horton, 57 Vt 
31. 

40. Vt—Goodwin v. Perkins, 39 Vt 
598 

41. Mass—Hunt v. Perry, 43 N E 
103, 165 Mass 287. 

42. N J.—Knox v O’Shea, 132 A 
329, 4 N.J.Misc. 272. 

43. Masa-^Amherst College v. Am¬ 
herst Assessors, 79 N.E 248, 193 
Mass 168 

61 C.J p 1021 note 22. 
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taxed and such further information as will make it 
perfectly intelligible to the owner of the property. 44 
When made so by statute, tax bills are prima facie 
evidence of the validity of the assessment 45 and 
that the amount stated as due is just and correct. 46 

§ 662. -Authority to Release or Com¬ 

promise 

A tax collector is without power to release property 
from void tax liens, and ordinarily he has no authority 
to compromise with a delinquent taxpayer by accepting 
less than the full amount due. 

A tax collector is without power to release prop¬ 
erty from void tax liens, 47 and ordinarily he has no 
authority to compromise with a delinquent taxpayer 
by accepting less than the full amount due. 48 How¬ 
ever, it cannot be said that statutory provisions, or 
actions of officials taken pursuant thereto, looking 
to the collection of as much as possible of the 
amounts due by taxpayers are unconstitutional and 
prohibited merely because the officials cannot col¬ 
lect all. 49 A collector may be permitted to allow a 
deduction from a tax statement on the tender of 
payment. 50 In some jurisdictions a tax ferret or 
person employed to collect taxes on omitted property 
has authority to settle with a taxpayer for the 
amount the latter should pay on property omitted 
from taxation ; 51 and, even though he may be with¬ 


out authority to deal with taxes regularly assessed, 
nevertheless a settlement by him with a taxpayer 
which includes not only omitted taxes for prior 
years, but also taxes assessed or to be assessed for 
the current year, may not be repudiated by the 
county or its representatives unless the amount of 
money received from the taxpayer by virtue of the 
settlement is tendered back to him 52 

§ 663. Accounting and Paying Over Taxes 
Collected 

Particular matters with respect to accounting and 
paying over of the taxes collected by the tax col¬ 
lector are discussed infra §§ 664-671. 

Examine Pocket Parts for later cases. 

§ 664. - Accounting and Settlement in 

General 

A tax collector Is bound to settle his accounts at the 
time fixed by, or under the authority of, a statute, before 
the proper court, board, or officer, and In conformity with 
all the directions of the statute. 

A tax collector, or a sheriff or county treasurer 
in his ex officio capacity of tax collector, is bound 
to settle his accounts 52 at the time fixed by, or undei 
the authority of, a statute, 54 before the proper 
court, board, or officer, 56 and in conformity with 
all the directions of the statute. 66 No previous dc~ 


44. Mo.—State v Burrough, 74 S.W 
610, 174 Mo. 700. 

61 C J p 1021 note 23. 

45. Ky—Louisville v Johnson, 24 
SW 876, 96 Ky. 264, 15 Ky L 616 

La.—Mull an v. Creditors, 2 So. 46, 39 
La Ann 397. 

46# Mo—State v. Fullerton, 44 S.W. 
741, 143 Mo 682. 

Pa.—Commonwealth v Smith, 37 
Luz.Leg Re* 367—Petition of Ro¬ 
berto. Com.Pl., 60 Montg L R 153, 
58 York Leg Rec 68. 

61 C J p 1022 note 26 

47. Tex—Raley v. Bitter, Civ App., 
170 SW. 867 

Authority of officers and boards and 
commissions of states and politi¬ 
cal subdivisions other than collec¬ 
tors see supra S 630 

48. Aria —Webb v. Phoenix Title & 
Trust Co, 186 P. 128, 20 Ariz. 580. 

61 C.J. p 1022 note 28. 

49. Fla.— Ranger Realty Co. v. Mil¬ 
ler. 136 So. 546, 102 Fla. 378. 

61 C.J. p 1022 note 29. 

50. Tex —Denman v. State, Civ App., 
85 S.W.2d 252. 

51* Iowa.—Barthell v. Hermanson, 
138 N.W. 1108, 158 Iowa 329. 

09. Iowa.—Barthell v. Hermanson, 
supra. 

03, Ky —Knox County v. Lewis' 


Adm'r, 69 S W.2d 1000, 263 Ky 662 
—Commonwealth v. Tate, 57 SW 
2d 491, 247 Ky. 516—Common¬ 

wealth v Walker, 55 S W 2d 914, 
246 Ky. 679—Livingston County v. 
Dunn, 51 S.W.2d 450, 244 Ky. 460 
Mo —State ex rel., to Use of Thomp¬ 
son, v. Sanderson. 77 S W 2d 94, 336 
Mo. 114 

Pa.—Columbia Cas Co v Westmore¬ 
land County, 74 A.2d 86, 365 Pa 
271—Skelton v Lower Merion Tp., 
178 A. 387, 318 Pa 356—O’Gara v. 
Phillips, 147 A 613, 297 Fa. 626 
61 C.J p 1022 note 32 

Use of official funds 

(1) Deputy tax collector, who 
cashed his personal checks out of 
official funds, was liable for amount 
of checks on nonpayment of checks 
by bank because of insufficient funds, 
and where he cashed third person’s 
draft out of official funds, he was 
liable for amount paid out when 
draft remained unpaid —Thibodeaux 
v Leger, 168 So. 130, 184 La. 1005. 

(2) Where deputy tax collector, on 
receipt of draft in payment of taxes, 
issued his receipt and entered amount 
thereof in cashbook and subsequent¬ 
ly deducted that amount from cash¬ 
book on nonpayment of draft, fact 
that on later payment of draft depu¬ 
ty did not enter amount in cash¬ 
book did not render deputy liable 
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for amount of draft—Thibodeaux \ 
Leger. supra. 

Tax assessment and tax ticket 
mads out therefor are property of 
commonwealth or county until coun¬ 
ty treasurer has received payment or 
settled therefor or paid successor 
amount thereof.—Aetna Casualty A. 
Surety Co. of Hartford, Conn. v 
Board of Sup’rs of Warren Count>, 
168 S E. 617, 160 Va. 11. 

54. Ala.—U. S. Fidelity & Guarant\ 
Co. v. State, for Use of Citv of 
Gadsden, 165 So 71, 231 Ala. 375 

Ky—Fidelity & Casualty Co of Now 
York v Breathitt County, 123 S 
2d 250, 276 Ky 173 

Pa—Commonwealth, for Use of Fa'v- 
ette County v Perry, 199 A. 20 i. 
330 Pa 355—Martin v. Danko, 18 
A 2d 324, 143 Pa.Super. 106. 

61 C.J p 1022 note 33 

55. Ky—Hogg’s Adm’r v Common¬ 

wealth, 192 S W 2d 487. 301 Ky 
557, 163 A.L R. 969—Maryland Cas¬ 
ualty Co v Holt's Adm'x, 146 SW 
2d 940, 285 Ky. 66—Barklev v 

Stockdell, 66 SW.2d 43, 252 Ky 1 

Pa.—Commonwealth, at Suggestion 
and to Use of Franklin Count}, v 
Kauffman, 171 A 572, 314 Pa 396 
61 C.J. p 1022 note 34. 

56. Ky.—Livingston County v 

Dunn, 190 S.W 2d 328, 300 Ky. 367 
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mand for an accounting is necessary.* 7 § 665. — Conclusiveness and Effect of Ac- 

In some states the practice is to charge the col- counting and Settlement 

lector with the amount actually received by him 68 A (a ttiement, where It le regularly made with, or 

and allow him proper credits; 59 but in other states approved by, a court or a board acting judicially, la 

he is primarily charged with, and is prima facie conclu,ive on *" th# part,M - 

accountable for, the entire amount of the taxes A settlement of a tax collector’s accounts, properly 
specified in the tax list or duplicate or in the war- had, is prima facie evidence against all parties con- 
rant for collection, 60 and it is incumbent on him to cemed as to the amount due or chargeable. 66 It is 

establish, 61 at the time, 62 in the manner, 63 and be- not impeachable collaterally; 67 and where it is 

fore the board or court, 64 provided by law, his right regularly made with, or approved by, a court or 
to credit or exoneration for uncollectible taxes or a board acting judicially, it is conclusive on all 
other items. Under either system neither the col- parties, 68 except for fraud or mistake, 69 or unless 
lector nor the county can offset a claim or demand advantage is taken of statutes permitting an ap- 

which is not directly connected with his acts or peal within a certain time and in a certain man- 

duties in the capacity of tax collector. 65 ner, 70 or the correction of errors within a specified 

—Shelby County Fiscal Court v. i Tea for preparing delinquent Hat I 63. Minn.—Orundysen v. Polk Coun- 


Cosine, 192 S.W. 626, 174 Ky 504 
61 C.J. p 1022 note 36. 

57. N.C.—State v. Woodslde, 31 N. 

C. 496. 

61 C.J. p 1022 note 36 

58. Ky —Livingston County v. 

Dunn, 190 S.W 2d 328, 300 Ky. 367 

—Commonwealth v Walker, 55 S. 

W.2d 914, 246 Ky. 679. 

Tex.—Nueces County v Currington, 

162 S.W.2d 687, 139 Tex. 297 
til C.J. p 1022 note 37. 

Determining amount chargeable 

(1) Tax Teceipt stubs in county 
clerk's tax books are controlling 
in determining amount of taxes 
chargeable to sheriff, in absence of 
latter’s receipts for such books and 
tax receipts therein originally.— 
Knox County v. Lewis' Adm’r, 69 S 
W.2d 1000, 253 Ky. 652. 

(2) Tax commissioner's books aft¬ 
er county clerk’s entry of Increases 
or reductions of assessments in tax¬ 
ing districts for which tax books or 
receipt stubs have been lost, destroy¬ 
ed, or stolen are next best evidence 
from which amount of taxes charge¬ 
able to sheriff may be determined — 
Knox County v. Lewis* Adm’r, supra. 

(3) New tax books may be prepar¬ 
ed for purpose of determining 
amount chargeable to sheriff as col¬ 
lected from taxpayers on equalized 
assessments, less exonerations and 
exemptions shown on taxpayers* bills 
prepared by county clerk, whero tax 
books or receipt stubs therein have 
been lost, destroyed, or stolen.—Knox 
County v. Lewis’ Adm’r, supra. 

(4) Court will cause reproduction 
of stolen tax books from records of 
county tax commissioner, state tax 
commission, and county clerk at ex¬ 
pense of sheriff wrongfully attempt¬ 
ing to defeat accounting for tax 
funds, if necessary to determine to¬ 
tal taxes chargeable to him.—Knox 
County Lewis' Adm’r, supra. 


Tex —Cameron County v. Fox, Com. 
App, 61 S W 2d 483, rehearing de¬ 
nied 64 S W2d 140 

Commission on delinquent taxes 

Tex —Cameron County v. Fox, supra. 

59. Ky.—Livingston County v 

Dunn, 190 S W.2d 328, 300 Ky. 367 
—McKinney's Adm’x v. Common¬ 
wealth, for Use and Benefit of 
Board of Education of City of Win¬ 
chester, 86 S W.2d 167, 260 Ky 
608—Barkley v. Stockdell, 66 S.W. 
2d 43, 252 Ky. 1. 

Miss—Bishop v Chickasaw County, 
180 So. 895, 182 Miss. 147—Adams 
v. Conner, 19 So 198, 73 Miss 425 

60. Idaho —Bonneville County v. 
Standard Accident Ins Co of De¬ 
troit, Mich, 67 P 2d 904, 67 Idaho 
657. 

Pa—Ferguson v. Jack, 14 A 2d 74, 
339 Pa. 166—Commonwealth, for 
Use of Fayette County, v Terry, 
199 A 204, 330 Pa. 365—Skelton v. 
Lower Merlon Tp, 178 A 387, 318 
Pa. 856—O’Gara v Phillips, 147 A. 
618, 297 Pa 526—Martin v Danko, 
18 A.2d 324, 143 Pa.Super. 166. 

61 C J p 1922 note 39. 

Payment of taxes not received 
Where, following an existing cus¬ 
tom, a collector paid over sums en 
account of taxes which he had not in 
fact collected, due from persons in 
whom he had confidence, and subse¬ 
quently, pursuant to statute, entered 
and returned liens for such taxes 
for prior years, he is net entitled to 
a credit for the amount thereof en 
his duplicates for subsequent years, 
but is entitled to credit to the extent 
that the liens are in fact collected — 
Appeal of O’Boyle, 41 Fa.Dist & Co. 
516. 

61. N.C—Graves v, Cope, 131 S.E 
309, 191 N.C 112. 

61 C J. P 1022 note 40. 

82. Ala.—State v, McBride, 76 Ala. 
51. 

61 C.J. p 1022 note 41. 
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ty, 58 NW 864, 57 Minn. 212. 

61 C.J. p 1023 note 42. 

64. Neb—Eatherly v. State, 15 N 
W 714, 14 Neb. 2S7. 

61 C.J. p 1023 note 43. 

65. Ark—Lawson v. Pulaski Coun¬ 
ty, 3 Ark. 1. 

66. N C —Lenoir County v. T. 

136 SE 25, 190 N C. 336. 

61 C J. p 1023 note 47. 

67. Pa.—Skelton v. Lower Menon 
Tp., 178 A. 387, 315 Pa. 356. 

61 C J p 1023 note 48. 

68. Ky —Knox County v. Lewis’ 
Adm’r, 69 S.W.2d 1000, 253 Ky 
652 

Pa—Skelton v. Lower Merion Tp , 
178 A 387. 315 Pa 356— O’Gara v 
Phillips. 147 A 613, 297 Pa 52b 
—Commonwealth for Use of Cro>h* 
Tp. v Long, 167 A. 433, 110 Pa 
Super 1, followed in 167 A. 435, 110 
Pa Super. 7. 

61 C.J p 1023 note 49. 

69. Ark—Tates v. State, 54 S.W.2d 
981, 186 Ark. 749. 

Ky—Maryland Casualty Co. v Holt’s 
Adm’x, 146 S W 2d 949, 285 Ky. 66 
Mo—Holt v Rea, 62 SW.2d 877, 
339 Mo. 1237. 

61 C.J. p 1023 note 59. 

76. Ky.—Hogg’s Adm’r v. Common¬ 
wealth, 192 S W 2d 487, 301 Ky 
557, 163 A LR 969. 

Pa—In re Auditors’ Report of School 
Dist of Hempfleld Tp, Com PI , 35 
MunLR. 145, 25 West L J 197, 

reversed on other grounds 39 A.2d 
919, 351 Pa. 1. 

61 C J p 1023 note 51. 

The term “appeal” In statute pro¬ 
viding that county commissioners’ 
judgment or order against tax collec¬ 
tor cited to acoount shall be conclu¬ 
sive, “unless an appeal be taken as 
herein provided,” but not actually 
providing for appeal, does not refer 
to either remedy of injunction or ofii- 
davit of Illegality after levy of ex 
parte execution.—Bibb County v 
Winslett, 14 S.E.2d 108* 191 Ga. 860 
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time .* 1 A settlement which is imperfect in that it 
has not been approved by a certain court as re¬ 
quired by law is not conclusive ; 72 proceedings by, 
or under the order # of, a court are not binding where 
they are ex parte and constitute a mere investiga¬ 
tion ; 73 where an officer does not act judicially in 
examining and passing on a collector's accounts, his 
ascertainment or determination is not binding and 
conclusive ; 74 and a settlement with county com¬ 
missioners wherein they allow credits or commis¬ 
sions which they are not authorized by law to al¬ 
low does not estop the county . 76 A quietus or 
discharge emanating from the state alone does not 
discharge a tax collector from the duty of account¬ 
ing for sums other than those due the state . 76 

§ ggg - Responsibility for, and Duty to 

Pay Over, Money Collected 

A tax collector Is responsible for the safekeeping of 
the money collected by him, and he muet pay over the 
money actually collected by him, notwithstanding the 
tax may be Illegal or there may be defects In the levy, 
assessment, or tax warrant. 

With respect to money collected by him and in his 
hands, a tax collector is, in a number of jurisdic¬ 
tions, regarded, not as a bailee , 77 but as an insurer 
or surety , 78 and therefore responsible for the taxes 
collected, although he is robbed of the money or it 
is stolen from him , 79 or although it is lost by the 


| failure of a bank in which he has deposited it , 80 un¬ 
less the bank was designated, under statutory au¬ 
thority, as a depository of public funds . 81 In other 
jurisdictions a tax collector is regarded as a bailee 82 
and held liable only for negligence or dishonesty . 83 
Sometimes, he is held to be a trustee , 84 at least in 
the sense that he may seek to recover or repossess 
the funds 85 and in the sense that the doctrine as 
to following trust funds applies where he pays out 
funds received as taxes in payment of his individual 
debt or otherwise misapplies them . 88 At any rate 
the collector is responsible for the safekeeping of 
the money collected , 87 and he is liable for the loss 
of money arising from robbery or the failure of a 
bank in which he deposited it where he should have 
paid over the money before the loss occurred . 88 
The collector must hold the money paid intact , 89 and 
the money collected has been held to be in the pos¬ 
session of the state or political subdivisions for 
which it was collected . 90 Money taken in by his 
deputies must be regarded as money collected by 
the tax collector . 91 The liability for taxes col¬ 
lected is to the public bodies to which the taxes be¬ 
long and not to the persons paying the taxes . 92 

It is the duty of a tax collector to pay over the 
money actually received by him m the form of taxes, 
notwithstanding the tax may be illegal or there 
may be defects in the levy, assessment, or tax war¬ 
rant . 93 Also, he must pay over the money punctually 


71 . Ky—Hogg’s Adm’r v Common¬ 
wealth. 192 S.W.2d 487, 301 Ky 
557, 163 A.L.R. 969. 

61 C J p 1023 note 62 

72 . Ky.—Hogg’s Adm'r v. Common¬ 
wealth, supra—Fidelity & Cas Co 
of New York v Breathitt County, 
123 S W 2d 250, 276 Ky. 173. 

61 C J p 1023 note 53 

73 . Ark—Bledsoe v State, 267 S 
W. 671, 167 Ark. 160. 

74 . Ark.—Yates v. State, 64 S.W.2d 
981, 186 Ark. 749. 

61 C.J. p 1023 note 65. 

75 . Qa—McDuffie v Wilcox County, 
140 S.E 379, 165 Ga. 164—Read v. 
Glynn County, 90 S.E. 60, 146 Ga. 
881. 

76. La—State ex rel. Jones v. Ed¬ 
wards, 14 So.2d 829, 203 La. 1089. 

77. Ohio —State v Harper, 6 Ohio 
St 607, 67 Am.D 363. 

Tex—Boggs v. State, 46 Tex. 10. 

78 . 111.—People, for Use of Marks, 
v. Harding, 268 Ill.App. 204. 

Pa —Witherow v. Weaver, 12 A.2d 
92, 337 Pa. 488. 

61 C.J. p 1023 note 58. 

78. Ind*—Morbeck v. State, 28 Ind. 
86 . 

61 C.J. p 1023 note 59. 

84 C.J.S.—86 


8a N.Y.—In re Harris’ Estate, 293 
N.Y S. 260, 161 Misc. 793. 

61 C.J. p 1024 note 60. 

81. Miss—Miller v. Batson, 134 So 
567, 160 Miss 642. 

61 C.J. p 1024 note 61. 

82. Ala.—Wadsworth v. State, 142 
So. 629, 226 Ala. 118 

Ky.—Maryland Casualty Co. v. 
Walker, 78 SW.2d 34, 267 Ky. 397 
—Jordon v. Baker, 66 S.W.2d 84, 
262 Ky 40, 93 A.L.R 813 

Va.—*Etna Casualty & Surety Co. of 
Hartford, Conn., v. Board of 
Sup’rs of Warren County, 168 SE. 
617, 160 Va. 11. 

61 C.J. p 1024 note 62. 

83. Ky.—Jordon v. Baker, 66 S.W.2d 
84, 252 Ky 40, 93 A.L R. 818. 

61 C.J p 1024 note 63. 

84. Ky.—Knox County v. Lewis' 
Adm'r, 69 S.W.2d 1000, 253 Ky. 652 
—Commonwealth v Walker, 55 S 
W 2d 914, 246 Ky 679. 

61 C.J. p 1024 note 64. 

85. Ky.—Denny v. Thompson, 33 S 
W.2d 670, 236 Ky. 714. 

86. Ky.—Hill v. Flemming, 107 S W. 
764, 128 Ky. 201, 32 Ky.L. 1065, 
16 Ann.Cas. 840. 

87. Cal.—San Diego County v. 
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Croghan, 38 P 2d 474, 2 Cal App.2d 
494 

Del.—Aetna Casualty & Surety Co 
v Mayor and Council of Wilming¬ 
ton. 160 A. 749, 18 Del.Ch 324. 

88. Ala—State v. Houston, 78 Ala. 
676, 66 Am R. 69. 

Mont.—State v. McNamer, 205 P 
951, 62 Mont 490. 

89. Okl.—Board of Education of 
Oklahoma City v. Thurman, 247 P 
996, 121 Okl. 108. 

90. U.S.—Fannin County, Tex, v 
New York Casualty Co, C.CA.Tex, 
131 F.2d 664. 

Tex —Reid v. Dallas County, Civ 
App, 216 S.W.2d 1011. 

91. Del—£Stna Casualty & Surety 
Co. v. Mayor and Council of Wil¬ 
mington, 160 A. 749, 18 Del.Ch. 324 

98. Ill.—People, for Use of Marks 
v. Harding, 266 Ill.App. 204. 

93. Cal —San Diego County v 

Croghan, 88 P.2d 474, 2 CalJV.pp.2d 
494. 

Del —vEtna Casualty & Surety Co. v. 
Mayor and Council of Wilmington, 
160 A. 749, 18 Dsl.Ch. 224. 

Ga.—Bibb County v. Winslett. 14 
S E 2d 108, 191 Ga. 860. 

Idaho.—Bonneville County v. Stand¬ 
ard Accidsnt Ins. Co. of Detroit, 
Mich., 67 P.2d 904, 57 Idaho 657 
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at the time or times required by law ,® 4 or, where no , 
time is specified by statute, immediately on collecting ' 
th* money and ascertaining the amount collected ; 96 
but, although a failure to comply with a statute as 
to time of payment is a violation of duty , 96 it is not 
a defalcation . 97 A collector i9 not required to pay 
an order until it is presented to him and payment 
thereof is demanded . 96 

§ 667. —— Mode and Effect of Payment, to 
Whom Made, and Application of 
Payments 

A tax collector, on paying over the whole amount of 


hie collections, la discharged from all further liability 
or responsibility with respect to the funds in his hands, 
although, in order to have this effect, the payment must 
be made to the offioer duly authorized to reoelv# It. 

On paying over the whole amount of his collec¬ 
tions, a tax collector is discharged from all further 
liability or responsibility with respect to the funds 
in his hands . 99 In order to have this effect, how¬ 
ever, the payment must be made to the officer duly 
authorized to receive it , 1 and where there are several 
taxes concurrently collected but payable to different 
officers, the correct amount of each tax must be 
turned Over to the proper Officer . 6 The payment 
must also be made in cash or its equivalent 6 The 


Ky.—Russell County Board of Edu¬ 
cation v. Leach, 167 S.W.2d 70, 288 
Ky. 769—Fidelity & Cas. Co. of 
New York v. Breathitt County, 128 
StW.2d 260, 276 Ky. 173—Knox 

County v. Lewis' Adm’r, 69 S W 2d 
1000, 263 Ky 662—Commonwealth 
v. Walker, 66 S.W.2d 914, 246 Ky. 
679. 

La.—Thibodeaux v. Leger, 168 So. 
130, 184 La. 1005 

Miss.—Gully v. Sowell, 168 So 623, 
169 Miss 611 

N.J.—Tipping v Dougherty, 169 A 
671, 11 N.J Misc 931. 

N Y —Town of Irondequoit v. Mon¬ 
roe County, 286 N.Y.S. 533, 158 
Mlsc. 128, affirmed 6 N.Y S.2d 650. 
254 App Div. 933, appeal dismissed 
18 N E 2d 802, 279 N.Y. 658. 

Tenn.—Wilson v. State, 1 Lea. 316. 
Tex.—Nueces County v Currington, 
162 SW.2d 687, 139 Tex. 297. 

61 C J p 1024 note 70—11 C.J. p 969 
note 24. 

Public money 

Money deposited with county 
treasurer by county collector for 
taxes, Including earned commissions 
thereon, remains public money un¬ 
til such commissions are segregated 
according to law.—New Amsterdam 
Casualty Co. v. First Nat. Bank, Tex. 
Clv.App., 134 S.W.2d 470, error dis¬ 
missed, judgment correct. 

Duty of predeoeeeor 

A county tax collector had no au¬ 
thority and owed no duty to draw a 
check on the account of his prede¬ 
cessor in office for amount owing the 
state by predecessor, since it was 
predecessor's duty to pay the state 
the amount owing by him.—New 
York Casualty Co. v. State, 169 S.W. 
2d 158, 140 Tex. 640. 

M. Ky—Fulton County v. Thomp¬ 
son, 97 S.W.2d 40, 265 Ky. 510— 
Breathitt County v. Cockrell, 68 
S.W. 2d 920, 250 Ky. 748, 92 A.L.R. 
626—Commonwealth v. Walker, 65 
S.W. 2d 914, 246 Ky. 679—Brecken- 
ridge County v. Gannaway, 47 S. 
W.2d 924, 248 Ky. 49. 

Mis*—Ta»oo & M. v. R. Co. V. Con¬ 
ner, 194 SO. 916, 188 Miss. 852- 


White v. Miller, 189 So. 611, 162 

Miss. 296. 

Pa.—Ferguson v. Jack, 14 A.2d 74, 

389 Pa. 166. 

61 C.J. p 1024 pots 71. 

Statute construed 

(1) The statute placing the duty 
on county tax collectors to make 
monthly reports to the comptroller 
concerning certain taxes Collected 
during such months and to pay over 
to comptroller money collected for 
the state was Intended by legisla¬ 
ture to be directory, rather than 
mandatory, with respect to the time 
of making reports and remittances 
of state taxes by tax collectors — 
State v. Fox, Tex.Civ.App., 133 S W. 
2d 987, error refused. 

(2) The rule that executive or de¬ 
partmental construction of a revenue 
statute for a long period of time is 
entitled to weight by courts, espe¬ 
cially where statute Is one of doubt¬ 
ful meaning, was not applicable in a 
case concerning alleged liability of a 
county tax collector for failure to 
remit to the state, within proper 
time, money collected as taxes, es¬ 
pecially where statute in question 
was not ambiguous or necessarily 
conflicting with statutes requiring 
such collectors to make reports of 
other taxes to other authorities.— 
State v. Fox, supra. 

(3) Reasonable statutory classifi¬ 
cations of different kinds of taxes 
collected by county tax collectors, 
and differences with respect to time, 
mode, and manner of reporting and 
remitting them* ware not, for such 
reason alone, ambiguous, and were 
not necessarily In conflict either as 
between themselves or with respect 
to remedies given collectors of dif¬ 
ferent kinds of taxeA—State v. Fox, 
supra. 

95. Mont—State v. McN&mer, 205 

P. 961, 62 Mont 490. 

96. Conn.—Town of Enfield v. 

Hamilton, 162 A. 286, 112 Conn. 

814 

97. Conn —Town of Enfield v. 

Hamilton, supra. 
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98. Tex.—Dallas County v. Bolton, 
Civ.App, 168 SW. 1152. 

99. Ky.—Jordon v. Baker, 66 S.W 
2d 84, 252 Ky. 40, 93 A.L R. 813 

Miss.—Gully v. Sowell, 153 So. 623, 
1C9 Miss. 611. 

Tex —Reynolds v. State, 92 S.W 2d 
458, 130 TexCr. 78, 

61 C J. p 1024 note 76. 

1. ' Ala.—Wadsworth v. State, 142 
So 629, 225 Ala. 118. 

NM.—State v. Roy, 68 P 2d 162, 41 
N.M. 308. 

Tex —New York Casualty Co. v 
State. 169 S W 2d 158, 140 Tex. 549 
61 C J p 1024 note 78 
Beoondary liability 
Where tax collector illegally de¬ 
posited public funds in nondeposi¬ 
tory bank, but took sureties for pay¬ 
ment, primary duty to pay was on 
bank and Its sureties, and liability 
of tax collector was secondary — 
Montgomery v. Wadsworth, 148 So. 
419, 226 Ala. 667. 

Protecting funds during transmis¬ 
sion 

The statutory provision concern¬ 
ing liability of collectors with re¬ 
spect to transmitting money to state 
treasurer was intended solely to pro¬ 
tect state funds during transmission 
from the depository bank to state 
treasurer.—State v. Fox, Tex Civ 
App, 133 S.W.2d 987, error refused. 

2. N J.—Hardyston Tp. v Harden, 
52 A. 232, 68 NJ.Law 76. 

61 C.J. p 1025 note 79. 

3. Ky.—Breathitt County v. Cock¬ 
rell, 63 S W.2d 920, 250 Ky. 743, 
92 A.L.R. 626. 

61 C J. p 1025 note 80. 

Ohsok 

(1) Sheriff's mere delivery of 
check to fiscal court, for taxes col¬ 
lected, was not discharge of sheriffs 
obligation.—Breokenridge County v. 
Gannaway, 47 S.W.Sd 984, 248 Ky. 
49. 

(2) State treasurer’* receipt of 
check for tax collector's debt, and 
acceptance of drawee’s check in pay¬ 
ment of collector's check where state 
could have collected cash on first 
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collector cannot pay in state, county, or municipal 
scrip, warrants, certificates of indebtedness, or the 
like , 4 unless these are by law a legal tender for this 
specific purpose 6 and have been received by him in 
payment of taxes ; 6 nor is the collector permitted 
to pay judgments or other claims against the county 
or town out of the taxes in his hands, and re¬ 
ceive credit as for so much cash, unless he does it 
in obedience to an order of court or a valid order 
drawn on him by the proper municipal authorities . 7 

Recovery back or reimbursement . A tax collector 
may be entitled to recover back, or be reimbursed 
for, money erroneously paid over by him , 8 at least 
where there is a statute providing for a refund , 6 
or the money was paid under an agreement that the 
payment should not estop him to recover it if en¬ 
titled thereto under the law ; 10 but sometimes it 
is held otherwise as to payments made purely as 
the result of a mistake of law . 11 

Application of payments . A tax collector who is 
indebted to the treasury for taxes collected in more 
than one year, and who makes a partial payment, 
may appropriate it as he pleases . 12 In the absence 
of any such appropriation, the law will apply the 
payment on the oldest debt , 13 except where the mon¬ 
ey is identified as coming from a particular tax¬ 
payer for the taxes of a particular year, in which 
case it will not be applied on the collector's debt 
for another year . 14 However, an excess payment 


in one year cannot be applied as a credit on a fund 
to be accounted for in a subsequent year , 16 

§ 668. — Liability for Interest and Penal¬ 
ties 

A collector of taxes who falls to pay over the money 
In his hands on the day appointed by law may be charged 
with interest thereafter on the amount for which be 
should account, or, under statutes so providing, he may 
be subjected to a penalty. 

A collector of taxes who fails to pay over the 
money in his hands on the day appointed by law 
may be charged with interest thereafter on the 
amount for which he should account , 16 or, under 
statutes so providing, he may be subjected to a 
penalty . 17 However, a statutory penalty of this 
kind cannot be enlarged by charging interest on it, 
at least before judgment ; 18 and, where the conduct 
of the collector is excusable or not within the stat¬ 
ute , 19 or the interest or penalty is waived, renounced 
or remitted by the proper authorities , 20 he should 
not be held liable therefor. 

§ 669. - Lien on Collector’s Property 

In the absence of a statute providing therefor, the 
state, or a political subdivision thereof, has no lien on 
the property of a tax collector, to secure his due sc- 
counting for, or payment over of, the public money 
coming to his hands. 

Unless so ordained by statute, the state, or a 
political subdivision thereof, has no lien on the 


check, were not payment of col¬ 
lector's debt on drawee’s check be¬ 
coming non collectable—Wadsworth 
V. State, 142 So 529, 225 Ala 118. 

(3) Other decisions with respect 
to checks see 61 C.J. p 1025 note 80 
ta]. 

Collection acoonat 

(1) A county tax collector, taking 
checks for taxes to county deposi¬ 
tory bank, had right to put those 
drawn on another bank in special 
account for collection, and taxes 
were paid when collected by deposi¬ 
tory bank—Fidelity & Deposit Co of 
Maryland v Citizens Nat Bank of 
Waco, CC.A.Tex, 101 F 2d 974, cer¬ 
tiorari denied Citizens Nat. Bank of 
Waco v. Fidelity St Deposit Co. of 
Maryland, 69 <S.Ct 827, 307 U.S. 626, 
83 L.Ed 1609. 

(2) A county tax collector cannot 
put cash or checks drawn on county 
depository bank for taxes in his col¬ 
lection account with such bank.— 
Fidelity & Deposit Co. of Maryland 
v. Citizens Nat Bank of Waco, C C. 
A.Tex., 101 F.2d 974, certiorari de¬ 
nied Citizens Nat. Bank of Waco v. 
Fidelity & Deposit Co. of Maryland, 
59 S.Ct 827, 307 U.S. 626, 83 L Ed. 
1503* 


4. U S.—Burgess v. Winston, C.C. 
Va, 28 F. 559. 

5. Mo.—State v. Alsup, 4 S.W. 31, 
91 Mo. 172 

61 C J. p 1025 note 82. 

6. Ark —Newton County v Phillips, 
25 S.W 2d 419, 181 Ark. 177. 

61 C J. p 1026 note 83. 

7. Md.—Fidelity, etc., Co. v. State, 
56 A 361, 98 Md 162. 

61 C J. p 1025 note 84. 

8 . Ga.—Law v Nunn, 3 Ga. 90. 

La—Board of School Directors v. 

Delahoussaye, 30 LaAnn. 1097. 

9 . Ind — Ensley v. Board of Com’rs 
of Marion County, 127 N.E. 217, 73 
IndApp 241 

61 C J. p 1025 note 86. 

10. Ind—Ensley v. Board of Com’rs 
of Marion County, 127 N.E. 217, 73 
IndApp. 241. 

11. Tex—Limestone County v. Rob¬ 
bins, 38 S.W 2d 680, 120 Tex. 341, 
answer conformed to, Civ.App., 42 
S W.2d 159. 

12. WVa—Taylor y. La Follette, 
39 SE. 276, 49 W.Va. 478. 

61 C.J. p 1026 note 89. 

13. Vt.—Pawlet v. Kelley, 38 A. 92, 
69 Vt, 398. 

61 C.J. p 1025 note 90. 
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14 . W.Va—Taylor v La Follette, 39 
S.E. 276, 49 WVa 478 

15. Ala—Shelton v Blount County, 
81 So. 562, 202 Ala 620 

16. Ky.—Commonwealth v Walker, 
55 SW.2d 914, 246 Ky 679 

61 C J. p 1025 note 94. 

17 . Ky.—Land v. Fayette County, 

108 S W.2d 429, 269 Ky. 543—Knox 
County v. Lewis' Adm’r, 69 S.W 
2d 1000, 253 Ky 652—Brecken- 

ridge County v. Gannaway, 47 S 
W.2d 934, 243 Ky. 49. 

Pa—New York Casualty Co v 
James, Com PI., 19 Leh L.J. 106, 32 
Mun L.R. 154. 

61 C.J p 1025 note 95 

Statute strictly construed 

Mo—State ex rel, to Use of Thomp¬ 
son, v. Sanderson, 77 S.W.2d 94, 
336 Mo 114. 

18. Ky—Commonwealth v Walker, 
65 SW.2d 914, 246 Ky. 679. 

61 C J p 1025 note 96. 

19. Mo.—State ex rel., to Use of 
Thompson, v. Sanderson, 77 S W 
2d 94, 336 Mo. 114. 

61 C.J. p 1025 note 97. 

20. Miss.—Adams v. Saunders, 46 
So. 960. 93 Miss. 520. 

61 C.J. p 1026 note 98. 
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property of a tax collector f to secure his due ac- 
counting for, or payment over of, the public money 
coming to his hands . 21 In jurisdictions wherein 
such a lien is given by statute, it exists for a balance 
found due from the collector on a readjustment of 
his accounts . 22 The hen attaches to property of the 
class named in the statute , 23 owned by the collector 
during his tenure of office , 24 and situated in the 
county , 26 but not property acquired by him after his 
incumbency has ceased . 26 The lien continues with¬ 
out limitation until it is extinguished by accounting 
or payment ; 27 and it takes precedence over sub¬ 
sequent mortgages or grants of the property , 28 but 
is subject to existing encumbrances . 29 In order to 
establish or enforce the lien it is not necessary that 
the county obtain judgment for a shortage 30 or 
first exhaust the remedy against the sureties on a 
supersedeas bond given on appeal . 81 

§ 670. - Summary Proceedings against 

Defaulting Officers 

Under some statutes it is lawful to proceed In a 
summary manner against a defaulting tax collector. 

Under some statutes and the construction accorded 


thereto, it is lawful to proceed in a summary manner 
against a defaulting tax collector , 22 as by a motion 
for judgment , 82 the issuance, by a named court, 
board or officer, of an execution, distress warrant, 
or extent against the collector’s property , 84 or an 
attachment or warrant for the collector’s arrest 
and commitment to prison . 85 In such summary 
proceedings the statement or certificate of the au¬ 
ditor or other public officer charged with the dut> 
of settling the collector’s accounts may be presump¬ 
tive evidence against him of the amount due, if 
made so by statute . 36 

§ 671. -Actions against Defaulting Offi¬ 

cers 

Both at common law and under special statutory au¬ 
thority, either the state or a political subdivision thereof 
may maintain an action at law against a delinquent tax 
collector to recover taxes collected and not paid over by 
him. 

Both at common law and under special statutor) 
authority, either the state or a political subdivision 
thereof may maintain an action at law against a 
delinquent tax collector to recover taxes collected 
and not paid over by him . 87 The suit is properly 


21. La.—Bell v. Haw, 8 MartN S 
243. 

22. Ark.—Taylor v Georgia State 
Savings Ass’n, 218 SW. 180, 141 
Ark. 425. 

23. Ky —Harlan v. Lumsden, 1 
Duv. 86. 

Pa.—Butler County v. Henry, 3 Penr 
&W. 26. 

24. Ky—Mason v. Cook, 218 SW. 
740, 187 Ky, 260. 

Additional lien 

The lien under statute providing 
that judgment in name of common¬ 
wealth against sheriff shall bind the 
estate, legal or equitable, of defend¬ 
ants in such judgment from com¬ 
mencement of action till satisfied, is 
in addition to that authorized by 
statute providing for attachment of 
a lien at time sheriff begins to act 
as tax collector.—Owens v. Maryland 
Casualty Co.. 141 S.W2d 867, 283 
Ky. 462. 

25. Ark.—Taylor v. Georgia State 
Savings Ass’n, 218 S.W * 180, 141 
Ark. 426. 

26. Ky —Mason v. Cook, 218 S.W. 
740, 187 Ky. 260. 

27. Ky.—Maryland Casualty Co. v. 
Holt's Adm’x, 146 S.W.2d 940, 285 
Ky. 66. 

61 C.J. p 1026 note 8. 

Pro m time of action 
When judgment goes against the 
collector the lien attaches against 
his whole estate from the time of 
the commencement of the action and 
binds it from that date until it is 


satisfied—Owens v. Maryland Cas¬ 
ualty Co, 141 S.W.2d 867, 283 Ky 
462 

28. Ky.—Maryland Casualty Co. v 
Holt’s Adm’x, 146 S.W.2d 940, 285 
Ky. 66. 

61 C J. p 1026 note 9. 

One purchasing realty, owned by 
sheriff during his term of office, acts 
at purchaser’s peril and with notice 
that county’s lien for any shortage 
in sheriff’s accounts as revenue col¬ 
lector will be superior to purchaser’s 
rights, regardless of any settlement 
made by sheriff or auietus granted 
him by fiscal court—Maryland Cas¬ 
ualty Co. v. Holt’s Adm’x, supra. 

29. Ala.—Shaddix v. National Sure¬ 
ty Co, 128 So. 220, 221 Ala. 268. 

30. Ala.—Shaddix v. National Sure¬ 
ty Co, supra. 

31. Ark —Taylor v. Georgia State 
Savings Ass’n, 218 S.W. 180, 141 
Ark. 426. 

32 . Vt.—Mt. Holly v. French, 62 A 
1038, 75 Vt. 1 

61 C.J. p 1026 note 14. 

33 . Ky.—Walker v. Parker, 4 B. 
Mon. 97. 

61 C.J. p 1026 note 16. 

34 . Ga.—American Surety Co. of 
New York v. Wayne County, 177 
S E. 820, 60 G&.APP. 262. 

61 C.J. p 1026 note 16. 

Presumption and burden of proof 
When fieri facias is issued against 
county tax collector, law presumes 
that amount named therein is due 
by collector, and collector has bur¬ 
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den of proving that A. fa. is invalid 
or inoperative in whole or in part — 
Gay v. Jenkins County, 191 S.E. 389, 
65 GaApp 757. 

Pleading set-off 

Where execution is issued against 
sheriff for tax money withheld from 
state or county, sheriff cannot set 
off sum due him for sheriff’s fees, 
and a judgment on demurrer to 
pleading attempting to set off fees 
allegedly due sheriff against execu¬ 
tion for taxes withheld by sheriff is 
improper, in so far as holding that 
county was not indebted to sheriif 
for fees, since demurrer admitted 
allegation that county was so in¬ 
debted —American Surety Co of 
New York v. Wayne County, 177 8 E 
820, 50 Ga.App. 262. 

35. Me.—Daggett v. Everett, 19 Me 
373 

Pa—Commonwealth v. Ruff, 3 Rawle 
95. 

36. Ky.—Commonwealth v. Tate, 67 
S W 2d 491, 247 Ky. 616. 

61 C.J. p 1026 note 18. 

37. Ark.—State ex rel Smith v. 
Smith, 86 SW 2d 178, 191 Ark. 367 

61 C.J. p 1026 note 20. 

Exclusiveness of method 

Statutory action to preserve coun¬ 
ty funds did not fix exclusive meth¬ 
od for requiring tax collector to ac¬ 
count for funds, and county was 
justified in suing to compel tax col¬ 
lector to account for, or get posses¬ 
sion of, sums unaccounted for, or 
pay them, as tax collector, to treas¬ 
urer on settlement with auditor.— 
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brought in the form of an action of assumpsit, as for 
money had and received . 38 In such a suit defend¬ 
ant can plead nothing but payment or its equiva¬ 
lent , 39 or that the money in question never came 
into his hands ; 40 he may not plead a set-off, coun¬ 
terclaim, or reconventional demand , 41 unless au¬ 
thorized to do so by statute . 42 A bill in equity may 
be maintained against a delinquent tax collector 
under some circumstances . 43 Ordinarily, a bill in 
equity will not lie to enjoin a delinquent collector 
of taxes from misappropriating or disposing of the 
public money in his hands ; 44 but, where the col¬ 
lector is insolvent and his bond has been lost, a suit 
in equity may be maintained to cancel, and restrain 
his collection of, county warrants which he has re¬ 
ceived in payment of taxes and converted to his own 
use . 45 

Jurisdiction and proceedings. Except where the 
suit is for a balance found due by a settlement , 46 
a prior demand is not a condition precedent to a 
suit against a delinquent tax collector . 47 The suit 
should be brought or instituted by the proper of¬ 
ficer 48 in a court of competent jurisdiction 49 within 
the time limited by law for such actions , 50 and the 
cause of action arises when the collector fails to 
comply with the statute as to the time of settle¬ 


ment 61 It should be founded on a bill, declaration, 
petition, or complaint containing all the essentials 
of a good cause of action , 62 and supported by com¬ 
petent and satisfactory evidence . 63 The plea or 
answer should contain appropriate allegations , 64 and 
matters of affirmative defense should be alleged in 
the answer . 55 In accordance with the general rules 
of pleading, in a proper case the pleadings may be 
amended . 56 The recovery may include interest and 
penalties if the statute so provides 57 and the plead¬ 
ings are so framed as to bring the case within the 
statute . 58 

§ 672. Return or Report; Delinquent List 

Where required by statute, a tax collector must re¬ 
turn a list of persons from whom he has received payment 
of taxes, and return or report uncollected and delinquent 
taxes. 

A statute may require a tax collector to return 
a list of persons from whom he has received pay- 
m^it of taxes , 59 and some statutes require the col¬ 
lector to return or report uncollected and delinquent 
taxes and variously require him to do so by a re¬ 
turn of the warrant or a delinquent list or in some 
other specified way . 60 A return should be made as 
required by statute , 61 both for the purpose of claim- 


Washington County v. Fidelity & 
Deposit Co of Maryland, 295 P 1003, 
50 Idaho 822. 

38. Pa.—Commonwealth v. Perrego, 
67 A. 621. 218 Pa. 814. 

61 C J. p 1027 note 21. 

39. Idaho —Sponberg v. Oneida 

County. 59 P. 532, 6 Idaho 722 

61 C J. p 1027 note 22. 

Question of constitutional house- 
hold exemptions cannot be raised in 
determining taxable property on 
which sheriff should account for 
county taxes—Livingston County v. 
Dunn. 51 SW.2d 460, 244 Ky. 460 

40. La.—Clary v. Grayson, 7 La. 
371. 

Tenn—State v. Stong, Ch., 47 SW 
1103 

41. Conn.—Waterbury v. Lawlor, 51 
Conn. 171. 

61 C.J. p 1027 note 24. 

43. N.C.—Board of Com’rs of Moore 
County v. Blue, 130 S.E. 743, 190 
N.C. 638. 

61 C.J. p 1027 note 25. 

43. Ark.—Big Gum Drainage Dist. 
v. Crews, 250 SW. 865, 158 Ark 
566. 

61 C.J. p 1027 note 26. 

44. Ill.-—Hindman v. Aledo, 6 Ill 
App. 486. 

40. Ark—Pride v. State, 18 S.W 
136, 52 Ark. 502. 


46. Ky—-Rice v Bradley, 263 SW 
336, 203 Ky 775 

61 C J. p 1027 note 29 

47. Ky —City of Lancaster v. Ar¬ 
nold, 45 SW 82, 20 Ky.L. 34. 

61 C J. p 1027 note 30 

48. Ky—Knox County v. Lewis' 
Adm’r, 69 SW.2d 1000, 253 Ky 
652 

61 C J. p 1027 note 31. 

49. Ky —Ilogg’s Adm’r v Common¬ 
wealth, 192 S W 2d 487, 301 Ky 
557, 163 A.LR 969 

61 C..T p 1027 note 32 
BO. Ark —Pride v. State, 18 S W 
135, 52 Ark 502 
61 C J p 1027 note 33. 

51. Idaho —Washington County v 
Fidelity & Deposdt Co of Maryland, 
295 P 1003, 50 Idaho 322. 

52. Ark.—State ex rel. Smith v 
Smith, 86 SW.2d 178, 191 Ark. 
367. 

Tex—Nueces County v. Currington, 
Civ App., 151 S.W.2d 648, reversed 
on other grounds 162 S.W.2d 687, 
139 Tex. 297, 

61 C J. p 1027 note 84. 

53. La.—Thibodeaux v. Leger, 168 

So. 130, 184 La. 1005. 

61 C.J. p 1027 note 86. 

Burden of proof 

In suit to require tax collector to 
account for funds, collector has bur¬ 
den of explaining a shortage if one 
is shown.—Washington County v. 
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Fidelity & Deposit Co of Maryland, 
295 P 1003, 50 Idaho 322. 

54. Miss—Carr v. Miller, 139 So 
861, 162 Miss. 760 

Fraud 

Where county tax collector being 
sued for alleged shortage did not in 
answer rely on orders of supervisors 
making insolvency allowances, state 
tax collectoi was not required to 
charge fraud with respect to orders 
—Carr v Miller, 189 So. 861, 162 
Miss 760. 

55. Miss—Carr v Miller, supra. 
Orders of hoard of supervisors, 

making insolvent delinquent tax al¬ 
lowances, were a matter of affirma¬ 
tive defense belonging to answer — 
Carr v. Miller, supra* 

56. Ky—Knox County v. Lewis’ 
Adm’r, 69 S.W.2d 1000, 253 Ky 
652 

57. Ky.—Fidelity, etc, Co v. Logan 
County, 84 S.W. 341, 119 Ky 428, 
27 Ky.L 66. 

61 C J. p 1027 note 36. 

58. NC—Lovingood v. Gentry, 112 
S.E 427, 183 N.C. 825. 

59. Ill.—Andrews v. People, 75 Ill 
605. 

61 C.J. p 1027 note 39. 

60. Ala—City of Opp v. Brogden, 
181 So. 752, 236 Ala. 180. 

Pa.—Gillow v. Wallis, Com.Pl, 35 
Luz Leg Reg, 97, 33 Mun L R. 37. 

61. Pa.—Brown, for Use of Home 
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ing credit or exoneration for the taxes which the 
collector has not been able to collect , 68 and as a 
basis for further compulsory proceedings against 
land or other property . 66 It will be presumed that 
a return is in accordance with law . 64 A substantial 
compliance with the statute is sufficient , 66 and some 
statutory provisions as to time are held to be 
directory . 66 A failure to swear to the return does 
not prevent the collection of the taxes under a war¬ 
rant subsequently issued , 67 and in some jurisdictions 
a failure of the collector to comply with the statute 
does not subject him to a penalty . 68 A return of 
the warrant is not necessary when not required by 
statute . 66 

Restoration . In at least one jurisdiction the comp¬ 
troller is required to restore to county trustees delin¬ 
quent tax lists where suits for delinquent taxes have 
not been brought by revenue agents prior to a spec¬ 
ified date . 70 

Amended and supplemental delinquent returns 
may not be made in the absence of a valid statute 
providing therefor . 71 

§ 673. Rights and Liabilities as to Uncol¬ 
lected Taxes 

A tax collector may be held liable for taxea which he 
might have collected by the exercise of due diligence and 
by the employment of such legal remedies as were with¬ 


in his authority, and uncollected taxes with which the 
collector' has charged himself Irt ‘his accounting or for 
which fie has not been exonerated belong to him. 

A tax collector may be held liable not only for his 
actual collections but also for taxes which he might 
have collected by the exercise of due diligence and 
by the employment of such legal remedies as were 
within his authority , 72 including the penalties 
charged against delinquent taxpayers for their de¬ 
lay 73 and interest on the amount chargeable to the 
collector from the time of a demand on him . 74 This 
is true notwithstanding difficulty in collecting within 
the time prescribed by law 76 or an alleged ir¬ 
regularity in prior proceedings which presented no 
actual or legal obstacle to collection . 76 Where a 
sheriff seizes and sells property for taxes and fails 
to collect the price from the purchaser, he becomes 
responsible therefor to the state and county . 77 

On the other hand, a collector is not an insurer of 
the collection of all the taxes , 78 and he is not liable 
for a failure to collect where he exercised due 
diligence , 76 was enjoined from collecting , 80 or had 
no legally sufficient list, warrant, or other authority 
to collect , 81 as well as where the taxes in question 
were levied under an unconstitutional statute 82 or 
were abated or remitted by the taxing authority . 83 
The collector need not sue for delinquent taxes in 
a doubtful case or where recovery is improbable . 84 


Owners* Loan Corp, v. LeSuer, 27 
A 2d 754, 149 PaSuper. 192—In re 
Wallis’ Report and Return, 24 A 
2d 99, 147 PaSuper. Ill—Appeal 
of Fela, 175 A. 422, 116 PaSuper. 
218—Kozak v. Sankowskl, Com. PI., 
88 Luz.Leff.Reg. 210. 

61 C.J. p 1027 note 41. 

Keeping amounts separate 

It is tax collector's duty to keep 
amounts due as city taxes and costs 
and charges incident thereto strictly 
separate and apart from those due 
state and county in his report of 
delinquent taxes to probate Judge.— 
City of Opp v. Brogden, 181 So. 752, 
236 Ala. 180 

Beturna held Irregular 

Where a tax collector makes two 
separate returns of delinquent taxes 
on two differently numbered adjoin¬ 
ing lots, each of which is described 
as consisting of an area In fact em¬ 
bracing both lots, the returns are 
irregular and Illegal.—Campbell v. 
Warden, 46 PaDist 8b Co. 465. 

62. Pa—In re Wallis* Report and 
Return, 24 A.2d 99, 147 PaSuper. 
Ill—In re Hurst’s Exceptions, 50 
PaDist. & Co. 470, 60 Montg.Co. 11. 
61 C.J. P 1028 note 42. 

88. Pa—In re Wallis' Report and 
Retufii, 24 A.2d 99, 147 PaSuper 
111 . 

61 C.J. p 1*028 note 48. 


64. Mo—Holt v. Rea 52 S.W 2d 
877, 330 Mo. 1237 

61 C J p 1028 note 44. 

65. Tenn.—Nance v. Hopkins, 10 
Lea 508 

66. ND.—Hanson v. Franklin, 123 
N.W. 386, 19 N.D. 259. 

Ohio.—State v. Mittendorf, 131 N E 
168, 102 Ohio St 229. 

67. Mich —Robinson v. Taber, 165 
N.W 730, 198 Mich 767. 

88. La—State v. Floyd, 28 LaAnn 
653. 

69. Mass —Howard v. Proctor, 7 
Gray 128. 

7a Tenn—State ▼. Collier, 28 S.W 
2d 897, 160 Tenn. 408. 

71. Va—Henrico County v. McGru- 
der, 6 S.E. 232, 84 Va 828. 

78. Mich.—School Diet of City of 
Lansing v. City of Lansing, 245 
N.W. 449, 260 Mich. 405. 

Va—Aetna Casualty & Surety Co. of 
Hartford, Conn., v. Board of Sup’rs 
of Warren County, 168 S.E. 617, 
160 Va 11. 

Wash —Pierce County v. Newman, 
178 P.2d 127, 26 Wash.2d 68. 

61 C.J. p 1028 note 58. 

73. Ky.—Knox County v. Lewis’ 
Adm’r, 69 S.W.2d 1000, 258 Ky. 
652. 

61 C.J. p 1028 note 64. 
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74. Mass—Cheshire v. Howland, 13 
Gray 321. 

75. Tenn —Chadwell v. State, 8 
Heisk 340. 

7a Me—Thorndike v. Camden, 19 
A. 95. 82 Me. 39, 7 L.R.A. 463 
61 C J p 1028 note 57. 

77. Ky.—Bailey v. Napier, 117 S.W. 
948 

78. Conn —Town of Enfield v 
Hamilton, 152 A. 285, 112 Conn 
314. 

79. Pa—Westley v School Dist. of 
Corry, Com.Pl„ 20 Erie Co. 193 

61 C.J. p 1028 note 69 

80. Ky.—Commonwealth v Masonic 
Temple Co., 13 S.W. 121, 89 Ky 
658, 11 Ky.L. 982. 

81. Miss.—Adams v. Brennan, 18 
So. 482, 72 Miss. 894. 

61 C.J. p 1028 note 61. 

88. Ala—Boring y. Williams, 17 
Ala 510 

61 C.J. p 1028 note 61. 

8a Pa—Borough of Dunmore v. 

Dempsey, 124 A. 347, 280 Pa 190. 
Utah.—Board of Education of Nebo 
School Dist. v. Jeppson, 280 P. 
1066, 74 Utah 676. 

84. Mich.—School Dist. of City of 
Lansing v. City of Lansing, 249 N. 
W. 848, 264 Mich. 271 
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While a tax collector may not be liable for taxes 
uncollected on the expiration of his term of office 86 
or on his removal , 86 he cannot terminate his lia¬ 
bility by resigning . 87 

Rights against taxpayer . Uncollected taxes with 
which the collector has charged himself in his ac¬ 
counting with the proper officers, or for which he 
has not been exonerated, belong to him , 88 and he 
may enforce their payment against the delinquent 
taxpayer ; 89 but a collector who voluntarily pays the 
tax of a particular person with his own money can¬ 
not maintain an action against that person without 
showing either that it was done at his request or 
that he afterward promised to repay it , 90 or without 
complying with statutory provisions as to the pres¬ 
ervation of the tax lien . 91 

§ 674. Liability to Taxpayer or Property 
Owner 

A tax collector who proceeds unlawfully or wrong¬ 
fully in collecting, or attempting to collect, taxes is 
personally liable for the damages, if any, which a tax¬ 
payer or other person suffers by reason of the tortious 
act. 

A tax collector who proceeds unlawfully or 
wrongfully in collecting, or attempting to collect, 
taxes is personally liable for the damages, if any, 
which a taxpayer or other person suffers by reason 


of the tortious act ; 92 but, if he makes a lawful levy 
or distress, his subsequent omission or neglect of 
duty will not make him a trespasser ab initio . 98 A 
collector who pays over taxes as required by law is 
not liable to the taxpayer , 94 notwithstanding such 
taxes are paid under protest , 95 and he is not liable to 
a bailor for the taking and detention of the bailed 
property on a tax execution against the bailee where 
he had no verbal notice of the bailment and no con¬ 
structive notice was given him by reducing the 
agreement of bailment to writing and recording it 
as provided by statute . 96 

§ 675. - Protection or Justification 

A collector of taxes Is justified and protected where, 
without fault or Illegal conduct on his part, he acts under 
a warrant, assessment roll or list, or other written au¬ 
thority, which is regular and sufficient on Its face. 

A collector of taxes is justified and protected 
where, without fault or illegal conduct on his part, 
he acts under a warrant, assessment roll or list, 
or other written authority, which is regular and 
sufficient on its face ; 97 and mere clerical errors 
or verbal inaccuracies do not deprive a warrant of 
its force as a protection to the officer 98 However, 
a warrant assessment roll or list, or other written 
authority, which is void or fatally defective on its 
face does not protect a collector for acts done un¬ 
der it , 99 and a warrant is not a justification as to 


8ft. La.—West Baton Rouge Parish 
v. Morris, 27 La.Ann. 469. 

86. La.—State v. Daspit, 30 La.Ann 

1112 . 

87. Mo —Howard v. State, 8 Mo 
361. 

Pa.—Commonwealth v. Ferrell, 17 
Pa»Co. 263. 

88. U S.—Corpus juris cited la 

American Surety Co of New York 
v. First Nat Bank of Ashley, C.C. 
AJPa., 06 F.2d 813. 815 
N.C.—Davie v Blackburn, 23 S B. 
321, 117 NC. 383. 

89. Ind.—State v. Taggart, 47 N.E. 
831. 148 Ind. 431. 

61 C.J P 1029 note 69 
9a WVa.—Hinchman v. Morris, 2 
S.E 863, 29 W.Va. 673. 

61 C.J. P 1029 note 70. 

•1. N.C.—Miller v. Neal, 23 S B.2d 
862, 222 N.C. 640. 

88. N.Y.—Town of Irondequoit v. 
Monroe County, 286 NY.S 533, 
168 Misc. 123, affirmed 6 N.Y.S 2d 
660, 264 App.Div. 933, appeal dis¬ 
missed 18 N.E.2d 302, 279 N.Y. 
668 . 

61 C.J. p 1029 note 72. 

Vsgllgeaoe la presenting ohsok for 
taxes 

(1) Tax collector, as official, was 
not liable to taxpayer for amount of 


check for taxes, for tax collector’s 
negligence in failing within reason¬ 
able time to present check few pay¬ 
ment to bank which then became in¬ 
solvent, although personally, he was 
liable under common law to taxpayer 
for amount of check for taxes when 
he engaged to present the check 
within a reasonable time.—Sunflower 
Compress Co. v. Clark, 163 So. 823, 
172 Miss 256. 

(2) A collector of revenue receiv¬ 
ing a taxpayer’s check in payment of 
taxes, in the absence of evidence 
showing that he knew or had rea¬ 
sonable cause to believe that the 
drawee bank was about to fail, was 
under no obligation to take the tax¬ 
payer’s check to the bank and pro¬ 
cure the cash on it, and, where the 
collector deposited the check in the 
bank where he did his regular bank¬ 
ing business within an hour and a 
half after he received it, he was 
guilty of no negligence which would 
warrant a recovery by the taxpayer 
—Beckman v. Kinder, 166 S.W.2d 
311, 237 Mo App. 62. 

(8) The statute requiring that 
check must be presented for pay¬ 
ment within reasonable time or the 
drawer will be discharged from lia¬ 
bility Is merely declaratory of the 
common law, and Is in the nature 
of a defensive weapon for benefit of 
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| the drawer of the check against the 
payee, and would not permit drawer 
to recover, on theory of negligence 
in failing to present check to drawee 
bank for payment on day after issu¬ 
ance, from collector of revenue as 
payee of a check given for taxes, 
which was accepted not as payment 
of taxes but as an accommodation 
to drawer.—Beckman v. Kinder, su¬ 
pra. 

(4) Other decisions w r ith respect 
to negligence in accepting checks see 
61 CJ. p 1029 note 72 [a] (6). 

93. Mich.—Bird v. Perkins, 33 Mich 
28. 

61 C J p 1029 note 73. 

94. Miss—Yazoo & M. V. R Co. v 
Conner, 194 So, 915, 188 Miss. 352 

95. Miss.—Yazoo & M. V. R. Co. v. 
Conner, supra. 

96. S.C.—Andrews v. Hurst, 161 
S.E 331, 163 S C. 86. 

97. Okl —Corpus Juris cited in 
Vahlberg v. Porter, 59 P.2d 771, 
773, 177 Okl 380, 

61 C J. p 1029 note 75. 

9a Mich—Bird v. Perkins, 33 Mich 
28. 

61 C.J. p 1030 note 76. 

99. N.Y.—People v. Parker, 22 N.E. 

752, 117 N Y. 86. 

61 C.J. p 1030 note 77. 



§§ 675-676 

matters not authorized, directed, or recited therein . 1 
A statute protecting a collector of taxes from every¬ 
thing except his own wrong or illegal conduct will 
be given effect when applicable ; 2 but it does not 
apply to a de facto collector who has not taken the 
oath of office . 8 * 

Indemnity . In some states, a town or board is, 
or at times has been, authorized 4 5 or bound 6 by stat¬ 
ute, and m at least one jurisdiction it is held that 
it may bind itself by contract to indemnify a tax 
collector against suits for damages growing out of 
the illegality of the tax or assessment or anything 
but the collector's own negligence or misconduct . 6 

§ 676. Liability on Bonds 

The extent of liability on a tax collector's bond Is 
measured by the express condition of the bond and per¬ 
tinent statutes which are Impliedly a part of the bond. 

The extent of liability on a tax collector's bond is 
measured in the first instance by the express condi¬ 
tion of the bond 7 and pertinent taxation statutes 
which are as much parts of the contract entered 
into by the collector and sureties as matters express¬ 
ly stated therein . 8 The bond relates to and covers 


84 U.J.S. 

taxes ; 8 and under at least one statute the bond 
binds the collector and his sureties for all moneys 
which come into his hands by virtue or color of his 
office . 10 Either by force of a statute or th$ terms 
of the bond itself, the bond may inure to the pro¬ 
tection of individuals against the tortious or illegal 
acts of the collector j 11 but, under a bond or statute 
not sufficiently broad to cover such a matter, there 
is no liability on the bond for money illegally bor¬ 
rowed by county officers and received by the col¬ 
lector ; 12 * nor is there any liability on the bond to 
a newspaper publisher for the cost of, or compen¬ 
sation for, publication of advertisements of sales of 
property for taxes . 18 The collector is not dis¬ 
charged from liability because of the failure of the 
county to give sureties statutory notice of default . 14 * 
Sureties on the bonds of delinquent or defaulting 
tax collectors may be authorized to take the tax 
duplicates and to appoint a collector for the collec¬ 
tion of taxes due on such duplicates . 16 * 

Release or discharge of sureties . The sureties 
on a tax collector's bond are released from liability 
wholly or pro tanto by any liquidation of the collect¬ 
or’s indebtedness , 16 or by the making and acceptance 


TAXATION 


1. Me—Snow ▼. Week*, 1 A. 248, 
77 Me. 429. 

2. NH.--Bull v. Go wing, 160 A. 476, 
85 N.H 483. 

61 C.J p 1030 note 80. 

Sole of personalty 
Tax collector was not liable be¬ 
cause of sale of personal property 
on distraint for taxes.—Bull v. Gow- 
ing, 160 A. 476, 86 N.H. 483. 

3. N H —Cavis v. Robertson, 9 N H 

624. 

4. U.S—Willis V. Miller, C.C.Va., 
29 F. 238. 

5. Vt.—Ladd v. Waterbury, 34 Vt. 
426. 

6. NH—Pike v. Middleton, 12 N.H. 
278. 

7. La—Thibodeaux v. Leger, 168 
So. 130, 184 La. 1005. 

61 C.J. p 1032 note 48. 

8. Ala.—U. S. Fidelity & Guaranty 

Co v. State, for Use of City of 
Gadsden. 165 So. 71. 231 Ala. 375. 

La—State ex reL Jones v. Saucier, 
14 So 2d 775, 203 La 954. 

N V.—Town of Irondequolt v. Mon¬ 

roe County, 286 N.T.S. 533, 168 
Misc 123, affirmed 6 N.T.S.2d 650, 
254 App Div. 933, appeal dismissed 
18 N E 2d 302, 279 N.T. 658. 

Pa—Commonwealth for Use of 

Westmoreland County v. Irwin 

Savings & Trust Co., 166 A. 765, 

311 Pa 243. 

S.C.—Parker v. Brown, 10 S.E.2d 

625. 195 S.C. 35. 


Tex.—Miller v. State, Civ App, 53 
S.W.2d 792, error refused. 

61 C.J. p 1032 note 49. 

9. Me.—Johnson v. Goodridge, 15 
Me. 29 

61 C J. p 1032 note 50. 

10. Ky—Mason v. Cook, 218 S W. 
740, 187 Ky. 260. 

61 C J. p 1032 note 52. 

11. Ala—Pullman Car & Mfg Corp. 

of Alabama v. Hamilton, 181 So 
244, 236 Ala 209—Hamilton v 

Pullman Car & Mfg. Corporation 
of Alabama 163 So. 329, 231 Ala 
7—Pullman Car & Mfg Corpora¬ 
tion of Alabama v Hamilton, 166 
So 616, 229 Ala 184 

Ill.—People, for Use of Marks, v. 

Harding. 268 Ill App 204 
61 C.J. p 1032 note 63. 

18. N.J.—Frost v. Mixsell, 88 N.J. 
Eq. 586. 

13. Fla.—State v, Montague, 16 So. 
589, 34 Fia. 32. 

Miss—Brown v. Phipps, 14 Miss. 51. 

14. Ky.—Laurel County v. Lucas, 
185 S.W.2d 259, 299 Ky. 237. 

15. Pa—In re American Surety Co 
pf New York, 181 A. 864, 319 Pa 
549. 

Construction and purpose 

(1) Statute authorising sureties of 
defaulting tax collector to take over 
tax duplicates is remedial and should 
receive liberal construction. Pur¬ 
pose of statute is to facilitate col¬ 
lection of taxes and enable authori¬ 
ties, through pressure on surety, 
to get rid of defaulting or delinquent 
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tax collectors. Statute la applicable 
to collector of state, oounty, and poor 
taxes.—In re American Surety Co of 
New York, 181 A 364, 319 Pa. 549 

(2) In administration of statute, 
courts must consider all persons hav¬ 
ing interest, and in determining 
whether collector is delinquent coun¬ 
ty authorities are interested per¬ 
sons.—In re American Surety Cp. 6f 
New York, supra. 

(3) Delinquency or default on part 
of tax collector must be found as 
fact before order can be made com¬ 
pelling collector to turn over tax 
duplicates to surety.—In re American 
Surety Co. of New York, supra, 
▲mount of default 

Court which had taken jurisdiction 
of proceeding by tax collector's sure¬ 
ty to require collector to turn over 
to surety certain tax duplicates, and 
had properly determined that fail¬ 
ure of collector to turn over all taxes 
collected and to make proper return 
constituted default justifying turn¬ 
over order, should have determined 
amounts in which collector was in 
default. Statement in record as to 
balance due was held insufficient for 
entry of definitive order as to amount 
of default, where it was stated that 
such sum would be diminished by cer¬ 
tain returns, and, therefore, review¬ 
ing court could not pass on questions 
which might subsequently arise.—In 
re American Sur. Co. of New York, 
185 A 412, 822 Pa. 812. 

16. Pa.—Templeton v. Common¬ 

wealth, 8 A 167, 8 Pa.Cas. 550. 
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of a settlement . 17 The sureties are discharged 
where they are not given statutory notice of de¬ 
fault. 1 ® Also, the sureties, to the extent of a pay¬ 
ment offered by the collector to the tax authorities, 
but refused by them on the ground that they decided 
to hold the surety liable alone, are released from 
liability. 1 ® 

Particular matters which have been held not to 
release or discharge the sureties include the failure 
of local authorities to disclose to the sureties, prior 
to making the bond, facts within their knowledge 
affecting the solvency or honesty of the collector, 
where such failure does not amount to a willful and 
fraudulent concealment ; 20 a repeal of, or change 
in, statutes, which does not operate to the prejudice 
of the sureties ; 21 the death of the tax collector , 22 
the failure of the tax collector to attach a warrant 
to the tax duplicate ; 23 the giving of a new bond 
before it is fully approved and accepted in lieu of 
the old bond ; 24 the deposit with the official county 
depository of state tax funds ; 26 the failure or neg¬ 
lect of the proper authorities to require the col¬ 
lector to account or settle promptly or at the time 
specified by law ; 26 a failure of the proper author¬ 
ities to remove the defaulting collector after knowl¬ 
edge of his default 27 or on application of the sure¬ 
ties , 28 and void orders purporting to appoint an¬ 
other person to fill an alleged vacancy in the office 
of tax collector, thereby ousting the incumbent, and 
directing the duplicates to be turned over to the ap¬ 
pointee . 29 

The sureties have been held not to be released or 


discharged by the granting of an extension of time 
to the principal within which to collect, account for, 
or pay over, taxes ; 30 but there is also authority to 
the contrary . 81 While the sureties are released 
from their liability by any alteration in the condi¬ 
tion of the bond made after its execution and with¬ 
out their consent , 82 it is otherwise as to the sub¬ 
sequent filling in of blanks under implied author¬ 
ity . 33 

§ 677. - Nature of Tax and Term or Peri¬ 

od Covered 

If the bond is conditioned only for the collection and 
payment of a particular tax by name, or a particular 
class of taxes, it covers such, and only such, taxes as 
come within the description. Where a collector Is elect¬ 
ed or appointed for a limited term, the sureties on his 
bond for the term are responsible for his acts or defaults 
within the term. 

If the bond is conditioned 1 only for the collection 
and payment of a particular tax by name, or a par¬ 
ticular class of taxes, it covers such, and only such, 
taxes as come clearly within the description , 34 but, 
if it is conditioned for the faithful performance of 
the collector's duty, or for the payment of all money 
collected by him, it will cover every class and variety 
of taxes lawfully committed to him for collection , 35 
including new taxes provided for by statutes en¬ 
acted after the execution of the bond , 36 a special tax 
which he is charged to collect, although he may 
be required to give, or may actually give, a sepa¬ 
rate bond to cover it , 37 and arrears of taxes re¬ 
maining uncollected by his predecessor , 38 unless he 


17. Ky—McKinney's Adm’x v Com¬ 
monwealth, for Use and Benefit of 
Board of Education of City of Win¬ 
chester, 86 S.W.2d 167, 260 Ky. 
608—Barkley v. Stockdell, 66 SW. 
2d 43, 252 Ky. 1. 

18. Ky —Laurel County v. Lucas, 
185 S.W.2d 259, 299 Ky. 237. 

19. Pa.—Commonwealth, at Sugges¬ 
tion and to Use of Franklin Coun¬ 
ty, v. Kauffman, 171 A. 672, 814 Pa. 
396. 

20. Pa.—Commonwealth v. Ramsey, 
171 A. 675, 814 Pa. 508. 

61 C J. p 1087 note 78. 

21. Miss.—State v. Greer, 68 So. 
778, 109 Miss. 658. 

61 C.J. p 1037 note 79. 

22. Pa.—Commonwealth for Use of 
Croyle Tp. v. Long, 167 A. 433, 
110 Pa.Super. 1, followed in 167 A. 
435, 110 Pa.8uper. 7. 

Collector not delinquent in lifetime 
Where tax collector's bond created 
liability to pay over or account for 
all taxes oharged and assessed in 
duplicate, and amount collected by 
tax collector’s administrator after 


collector’s death was credited on dup¬ 
licate, sureties on collector’s bond 
were not released on ground that col¬ 
lector was not delinquent in his life¬ 
time.—Commonwealth for Use of 
Croyle Tp v. Long, supra. 

23. Pa.—Commonwealth for Use of 
Croyle Tp. v. Long, supra. 

24. Tex—Finch v. State, 9 S.W. 85. 
71 Tex. 62. 

61 C J. p 1037 note 80. 

25. Tex —New York Cas. Co. v. 
State, 169 S.W.2d 158, 140 Tex 
549—Medford v. Red River Coun¬ 
ty, CivApp, 84 S W 2d 345—Mil¬ 
ler v Foard County, Civ.App., 59 
S W 2d 277—Miller v. State, Civ 
App, 53 S W 2d 792, error refused 

26. Pa—Commonwealth v. Sitler, 

102 A 272, 258 Pa. 670. 

61 C.J. p 1038 note 81. 

27. Del.—Pickering v. Day, 2 Del 
Ch. 333. 

28. Del.—Stoeckle v. Armstrong, 38 
A. 1059, 8 Del.Ch 150 

29. Pa —Commonwealth v. Sitler, 

103 A. 925, 260 Pa. 650. 

61 C.J. p 1038 note 84. 
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30. NY—Olean v. King, 22 NE 
559, 116 N.Y 356. 

61 C J p 1038 note 86 

31. Mo—State v. Roberts. 68 Mo 
234, 30 Am R 788. 

32. Del —State v. Smith, 31 A. 616, 
14 Del 143 

61 C.J p 1038 note 87. 

33. Pa—Commonwealth v. Gutelius, 
136 A. 214, 287 Pa. 441. 

34. Ky.—Commonwealth v Moody, 
160 S W. 680, 150 Ky. 571. 

61 C J. p 1033 note 57. 

35. Neb — Corpus Juris quoted in 
State v Smith, 281 NW. 851, 854, 
135 Neb 416. 

61 C.J p 1033 note 58. 

30. Neb— Corpus Juris quoted in 

State v. Smith, 281 N.W. 851, 854, 
135 Neb. 416. 

61 C J. p 1033 note 59. 

37. W.Va—State v. Poling. 28 S E 
930, 44 W.Va. 312. 

61 C.J. p 1033 note 60. 

38. U.S.—Washington v. Walker, P. 
C, 29 F.Cas No.17,235, 3 Cranch 
C.C 293. 
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is not bound to collect sdch arrears. 89 

Where a tax collector is elected or appointed for 
a limited term, the sureties on his bond for the term 
are responsible for his acts or defaults within the 
term, 40 even in respect of money collected before 
the bond was executed 41 or taxes imposed by a 
levy made after the giving of the bond. 42 On the 
other hand, the sureties are responsible only for acts 
or defaults within the term, 48 they are not respon¬ 
sible for matters prior to the beginning of the term 44 
or for acts or defaults after the expiration of the 
term. 45 Where a bond is given for a shorter pe¬ 
riod than the term, liability thereon is restricted to 
the period for which it is given. 46 

Where a collector is continued in office for more 
than one term, but gives separate bonds with dif¬ 
ferent sureties, the liability of the sureties is to 
be estimated as though a different person had been 
chosen to fill the second'term. 47 However, there is 
a conflict of authority on the question whether the 
sureties on the bond for the second term are liable 
for public money which the collector has in his 
hands, and has not accounted for, at the beginning 
of the second term, some courts holding that 
they are, 48 and others that they are not, 49 liable for 
it. A particular bond may be so worded as to create 
a continuing obligation not only for the current 
term, but also for such further time as the incum¬ 
bent may serve. 60 

§ 678. - Breach of Condition 

Liability exists on a tax collector's bond for a breach 
of Its conditions. 

N.C.—Greene County v. Taylor, 77 N. 

C. 404. 

39. Ky.—Edwards v. Taylor, 4 Bibb 
353. 

Mo.—State v. Rollins, 29 Mo 267. 

40. Ill.—People, for Use of Pope 
County, v. Shetler, 47 NB2d 732, 

318 IU.App 279. 

Ky.—Cotton v. Walton-Verona Inde¬ 
pendent Graded School Dlst., 174 S. 

W 2d 712, 295 Ky. 478 
Mo—Holt v. Rea, 52 S.W.2d 877, 

330 Mo 1237. 

61 C.J. p 1033 note 63. 

41. Ky.—Fidelity, etc., Co. v. Com¬ 
monwealth, 47 S.W. 579, 49 S.W. 

467, 104 Ky 579, 20 Ky.L. 788, 1402. 

61 C.J. p 1033 note 64. 

42. Ky.—Grayham v. Washington 
County Ct, 9 Dana 182 

Tex.—State v. Kelley, 48 Tex. 667. 

43. Mo—Moss v. State, 10 Mo. 338, 

47 AmD. 116. 

44. Tax.—Miller v. Foard County, 

CIv.ApPm 59 S w.2d 377. 

61 C.J. p 1033 note 67. 


Where the bond is conditioned for the perform¬ 
ance of the collector’s duties, and a statute makes it 
his duty to cause all property omitted from assess¬ 
ment for taxation to be assessed, a failure to per¬ 
form this duty is a breach of the bond. 51 Where a 
collector receives money erroneously paid to him as 
a fee, his failure to account for such money renders 
his surety liable. 62 The negligence of a collector 
in failing to present a check for payment withih a 
reasonable time does not render the surety liable to 
a third person dealing with the collector. 58 

Failure to collect . Failure of a tax collector to 
collect the legal taxes within the time required by 
law is a breach of the condition of his bond for 
which his sureties are liable, 64 at least to the extent 
of such taxes as were lost through his remissness 
or neglect, 66 and where no reason, valid in law, for 
failure to collect i9 shown ; 66 but the sureties may 
show in mitigation of damages, if not in bar of 
the action, any circumstances which made it im¬ 
possible for their principal to effect collections or 
which would be a sufficient legal excuse for his 
failure to do so. 67 Also, the collector and sureties 
are ordinarily liable on the bond for any loss result¬ 
ing from a private arrangement between the col¬ 
lector and taxpayers whereby he gave tax receipts 
and extended credit or otherwise did not collect 
the taxes in cash; 68 but it is otherwise where the 
bond covers only the payment over of taxes col¬ 
lected, and not the collection of the taxes; 69 and 
there is no liability on the bond of a deputy tax 
collector to the tax collector for postponement of 
the collection of taxes where the latter authorized, 

144 So. 477, 165 Miss, 319, sugges¬ 
tion of error overruled 146 So. 
617, 165 Mias. 219. 

54. Va.—Ballard v. Thomas, 19 
Gratt. 14, 60 Va. 14. 

61 C.J. p 1034 note 76. 

65. Md.—Thompson v. Henderson, 
142 A. 525, 165 Md. 665, 672, 58 
A.L.R. 1213. 

61 C.J. p 1084 note 76. 

56. Ky.—Lyons v. Breckinridge 
County Ct., 42 S.W. 748, 101 Ky. 
715, 19 Ky.L. 951. 

61 C.J. p 1034 note 77. 

57. Ala—American Sur. Co. of New 
York v. King, 187 So. 458, 237 Ala. 
510 

61 C J. p 1034 note 78. 

58. Ark—(State, to Use of Woodruff 
County, v. Farmers Nat, Bank of 
Cotton Plant, 114 S.W.2d 21, 195 
Ark. 749. 

61 C.J. p 1034 note 79. 

< 

59. Conn,—Hartford v. Franey, 47 
Conn. 76. 

61 C.J. p 1034 note 80. 


45. Miss—City of Biloxi v. Gully, 
180 So. 821, 182 Miss. 723. 

61 C.J. p 1033 note 68. 

46. Pa.—Sullivan County v. Midden- 
dorf, 7 Pa. Super. 71. 

47. Me—Phipsburg v. Dickinson, 7 
A. 9, 78 Me. 457. 

61 C J. p 1033 note 70. 

48. Or.—Lake County v. Neilon, 74 
P. 212, 44 Or. 14. 

61 C J. p 1038 note 71. 

49. Ill.—Coons v. People, 76 Ill. 383 

61 C.J. p 1033 note 72. 

BO. Md.—Lynn v. Cumberland, 26 
A. 1001, 77 Md. 449. 

M£8s T —City of Newburyport v. Da¬ 
vis, 95 NE. 110, 209 Mass. 126. 

51. Ky.—Mason v. Cook, 218 S.W 
740, 187 Ky. 260—Alexander v. 

Owen County, 124 S.W. 386, 136 
Ky 420. 

62. N.M.—State v. Roy, 68 P.2d 162, 
41 N.M. 808. 

53. Miss —Sunflower Compress Co. 
v. Clark, 153 So. 823, 172 Miss. 256 
—Sunflower Compress Co. v. Clark, 
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or consented to, such postponement,*® even though 
the deputy, as an individual, assumed responsibility 
for subsequent payment of the taxes and failed to 
discharge this personal obligation . 61 

- Failure to pay over collections . The collector and 
his sureties are liable for taxes which he has re¬ 
ceived and failed to pay over at the appointed time , 62 
and for taxes Collected under invalid statutes, al¬ 
though no liability would attach if no collection were 
made . 63 Unless the condition of the bond is lim¬ 
ited to taxes for which he has a sufficient war¬ 
rant , 64 the rule applies to taxes which were volun¬ 
tarily paid to him and for the collection of which 
he did not have a sufficient warrant or other law¬ 
ful authority . 66 Where the collector i9 not negli¬ 
gent in failing to make his remittance, and payment 
is refused under a moratorium, the collector and 
his surety are not liable for the amount of the 
taxes . 66 

Payment to unauthorized person. If the tax col¬ 
lector pays over the money in his hands to any per¬ 
son other than the officer authorized by law to re¬ 
ceive it, it is a breach of the condition of his 
bond ; 67 and, even if the political division entitled 
to the taxes eventually receives all of the money, 
he is still liable in nominal damages . 68 

Wrongful enforcement of taxes. A surety is not 
liable, under a statute imposing liability on him for 
any wrongful act committed by the principal under 
color of his office, for the wrongful execution by 
the collector of a tax fieri facias where, by reason 
of the collector having no authority to levy the 
fieri facias, his acts were without semblance of au¬ 


thority and cannot be said to have been done under 
color of office . 63 The unlawful arrest and im¬ 
prisonment of a tax delinquent are not acts within 
the scope of the authority of the collector so as to 
entitle the tax delinquent to recover on the col¬ 
lector's bond . 70 

§ 679. - Amount of Liability and Appli¬ 

cation of Payments 

Except In some Jurisdictions, a payment by a tax 
collector, who serves for two successive terms and Is in 
default, may be appropriated to, or applied on, the deficit 
of the first term. Generally the measure of liability of 
the sureties Is the amount actually due from the collec¬ 
tor to the public authorities and remaining unpaid. 

Except m some jurisdictions 71 a payment by a 
tax collector, who serves for two successive terms 
and is in default, may be appropriated to, or ap¬ 
plied on, the deficit of the first term so as, when suffi¬ 
cient in amount for that purpose, to extinguish the 
liability of the sureties on the bond for that term 
and render the sureties on the bond for the second 
term liable for the resulting deficiency of that 
term . 72 

Within the limitation of the penal sum of the 
collector’s bond, and subject to any arrangement 
specified in it for a division of liability among the 
several sureties , 73 the measure of their responsibil¬ 
ity is the amount actually due from the collector to 
the public authorities and remaining unpaid , 74 which 
may be the amount of taxes actually collected by 
him 75 or, in jurisdictions wherein he is pnma facie 
chargeable therewith, the whole amount of the 
duplicate , 76 less the amounts he has paid over or 


60. Ala.—Stearnes v. Edmonds. 66 
So. 714, 189 Ala. 487. 

61. Ala.—Stearnes v. Edmonds, su¬ 
pra. 

62. Del—-®tna Casualty & Surety 
Co. v. Mayor and Council of Wil¬ 
mington, 160 A 749, 18 Del.Ch 
324. 

Ky—Livingston County v Dunn. 190 
SW.2d 328, 800 Ky. 367—Land v. 
Fayette County, 108 S.W.2d 420, 
269 Ky. 643—Fulton County v 
Thompson, 97 SW.2d 40. 265 Ky 
610—Breckinridge County v G m- 
naway, 47 SW2d 934, 243 Ky 49 

La.—State ex rel. Jones v Saucier, 14 
So 2d 776, 203 La 954 

Tex.—New York Cas Co. v. State, 169 
S.W.2d 168, 140 Tex. 649—Nueces 
County v. Currington, 162 SW.2d 
687, 139 Tex. 297. 

61 C.J. p 1034 note 83. 

63. Tenn—Wilson v. State, 1 Lea 
316—Chandler v. State, 1 Lea 290 

64. Me.—Foxcroft v. Nevens, 4 Me 


66. Pa—Commonwealth v. Stam- 
baugh, 30 A, 293, 164 Pa. 437 
61 C.J. p 1034 note 85. 

66. Tex —State v. Fox, Civ.App., 
133 SW.2d 987, error refused 

67. Tox —American Indem Co v 
State, Civ App, 104 S W.2d 68, er¬ 
ror dismissed 

61 C.J. p 1034 note 86. 

68. Ill—People v Teazel, 84 Ill 539 

69. Ga—Fidelity & Deposit Co. of 
Maryland V Smith, 134 S.E. 801, 35 
Ga App. 744. 

70. N C —Town of Clayton v. Wall, 
8 S E 2d 223, 217 N.C. 365, 127 A. 
LR 854 

‘‘Wall and truly perform, etc.” 

The phrase in a bond of a delin¬ 
quent tax collector, that collector 
would “well and truly perform all 
the duties of his said office or posi¬ 
tion," refers to duties incumbent on 
him as delinquent tax collector, and 
only binds principal affirmatively 
to the faithful performance of the 
duties of his office or position and 
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does not cover case of an abuse or 
usurpation of power or impose on 
surety obligation that principal 
should do no wrong and should in 
all respects observe the law —Town 
of Clayton v Wall, 8 S E 2d 223, 217 
N.C 365, 127 A L.R 864. 

71. Miss—Metts v. State, 8 So 890, 
68 Miss 126 

61 C.J. p 1035 note 89. 

72. NC—McGuire v Williams, 31 
SE 627, 123 NC. 349 

61 C J p 1035 note 90. 

73. Or—Baker County v. Hunting- 
ton, 87 P 1036, 48 Or 593, modi¬ 
fied on other grounds 89 P. 144 

61 C.J p 1035 note 91. 

74. La.—State v. Daspit, 30 La Ann. 

1112 . 

75. Me.—Brunswick v. Snow, 73 Me 
177. 

Pa.—Corpus Juris cited In Pentrack 
v. Brownstown Borough 18 Pa. 
DIst. St Co. 127, 129 

76. Pa.—Commonwealth v. Sitler, 
103 A 925, 260 Pa. 650. 
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legally accounted foi *, 77 as well as the compensa¬ 
tion to which he is entitled , 78 plus interest from 
the time payment should have been made 79 or plus 
the penalty, if any, imposed by law on the collector 
for his delinquency, either in the form of liquidated 
damages or interest at an extraordinary rate . 80 

Deputy collector . In an action by a tax collector 
on the bond of his deputy, plaintiff is not entitled, as 
of course, to recover the full amount of taxes which 
the deputy willfully or negligently failed to col¬ 
lect ; 81 he is entitled to recover only for the damage 
resulting to himself from such failure . 82 Statutory 
damages may be computed up to the time of , 88 but 
not after , 84 the rendition of the verdict 

§ 680. Lien of Bond 

The lien of a collector's bond on hla property and 
that of the sureties Is purely statutory. 

The lien of a collector's bond on his property and 
that of the sureties is purely statutory . 85 The 
statute creating the lien is as much a part of the 
contract evidenced by the bond as if expressly 
written therein , 86 and according to some authorities 


84 C.J.& 

the lien is a specific 87 contract 88 lien analogous in 
some respects to a mortgage , 89 but according to 
other authorities it is a general lien 99 analogous 
to , 91 and having no greater force and effect than , 92 
a judgment lien. The bond remains a lien until the 
collector complies with the conditions of the bond . 98 
The lien is inferior to a prior mortgage . 94 

The lien is not restricted to property in the 
county wherein the collector serves 95 or has a 
domicile . 96 It binds property acquired after the 
execution of the bond , 97 and follows the property 
into the hands of any purchaser, with or without 
actual notice . 98 However, purchasers have a right 
in equity to have the property still owned by the 
collector exhausted first in satisfaction of the lien," 
and, if it is insufficient for that purpose, then to have 
the property conveyed exhausted in the inverse or¬ 
der of its alienation . 1 

Release of hen . A court may be authorized to 
release the lien 2 The lien is not released or affected 
by an extension of the time for paying over the 
taxes collected, where the sureties consent thereto , 3 
or by the admission by the collector and sureties of 
the fact and amount of his liability to the county 


77. Pa.—Corpus Juris cited in. Pen- 
track v. Brownstown Borough, 18 
Pa.Dist. & Co. 127, 129. 

Tex—Medford v Red River County, 
Civ.App , 84 S W2d 345. 

61 C.J. p 1035 note 96. 

78. Pa.— Corpus Juris cited la Pen- 
track v. Brownstown Borough, 18 
Pa.Dist. & Co. 127, 129. 

61 C.J. p 1035 note 97. 

79. Ala.—-U. S. Fidelity & Guaranty 
Co. v. State, for Use of City of 
Gadsden, 165 So. 71, 231 Ala. 375 

Pa—Commonwealth for Use of 
Croyle Tp. v. Long, 167 A. 433, 110 
Pa Super. 1, followed in 167 A 
435, 110 Pa.Super. 7— Corpus Juris 
oited la Pentrack v. Brownstown 
Borough, 18 Pa Dlst & Co. 127, 129 
61 C.J. p 1035 note 98. 

Before judgment 

Where amount of tax assessor-col- 
lector’s shortage was correctly stat¬ 
ed in state's petition against asses¬ 
sor-collector and surety on his bond, 
surety which did not offer to pay 
shortage until state obtained judg¬ 
ment was chargeable with interest 
on amount of shortage from date of 
filing of state's suit until date of 
judgment notwithstanding amount of 
shortage plus interest exceeded 
amount of bond.*—State v. Standard 
Acc. Ins Co, Tex.Civ.App., 208 S.W. 
2d 984, error refused. 

80. S.C.—State ex rel. Cherokee 
County v. Brown, 196 S E. 889, 187 
S C. 223. 

61 C.J. p 1035 note 99. 


[81. Ala—Stearnes v. Edmonds, 66 
I So. 714, 189 Ala. 487. 

82. Ala.—Stearnes v. Edmonds, su¬ 
pra. 

Dtffereaoe between taxes withheld 
and commissions earned 

Where deputy sheriff admitted that 
he had failed to remit to sheriff a 
specified sum of tax money actually 
collected and such sum exceeded 
amount of commissions due deputy 
for collecting taxes and performing 
other functions of deputy sheriff, 
sheriff was entitled to recover differ¬ 
ence from deputy and surety on his 
bond.—Daniel v. Standard Acc. Ins. 
Co., 192 S.W.2d 486, 301 Ky. 640— 
Dahiel v. Standard Acc. Ins. Co., 192 
S.W.2d 483, 301 Ky. 536. 

83. Va.—Powers v. Hamilton, 86 S. 
E. 98, 117 Va. 810. * 

84. Va—Powers v. Hamilton, supra 

85. N.Y.—Chatfleld v. Campbell, 71 
N.Y.S. 1104, 35 Misc. 355, affirmed 
78 N.Y.S. 1113, 75 App.Div. 631. 

88. Ala—Knighton v. Curry, 62 Ala. 
404. 

87. Ala.—Dallas County v. Timber- 
lake, 54 Ala. 403. 

88. Ala.—Dallas County v. Timber- 
lake, supra. 

89. Ala—Dallas County v. Timber- 
lake, supra. 

90. N.Y.—Crisfleld v. Murdock, 27 N. 
E. 1046, 127 N.Y. 315. 

91. N.Y.—Upham v. Paddock, 13 

Hun 571. I 


1 92. NY —Crisfleld v. Murdock. 27 
| NE 1046, 127 N.Y. 315. 

93. Mo —Holt v. Rea, 52 S.W.2d 877. 
330 Mo. 1237. 

94. Ala—Shields v. Hightower, 108 
So 525, 214 Ala. 608, 47 AL.R 
506 

NY.—Crisfleld v. Murdock. 27 N.E 
1046, 127 N.Y. 316. 

95. Ala—Harbin ▼. Aaron. 110 So 
24, 215 Ala. 218. 

98. Ala—Harbin v. Aaron, supra 

97. La.—Pearce v. State, 21 So. 787, 

49 La Ann. 643. 

61 C.J. p 1035 note 19. 

98. Ill—Hook y. Richeson, 5 NE 
98, 115 Ill. 481. 

61 C.J. p 1036 note 20. 

99. Ala.—Shields v. Hightower, 108 

50 525, 214 Ala. 608, 47 AL R 
506. 

1. Ala —Shields v. Hightower, su¬ 
pra. 

2. Mo.—Holt v. Rea, 52 S.W.2d 877, 
330 Mo. 1237. 

“Bull quietus*’ 

County court clerk's grant of "full 
quietus" to revenue collector dis¬ 
charges lien of collector’s bond on 
collector's realty as to Innocent pur¬ 
chasers for value.—Holt v. Rea, su¬ 
pra. 

3. Ill —Crawford ▼. Richeson, 101 
Ill. 35L 
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and their consent in open court to a judgment 
against themselves for that amount 4 

§ 681. Remedies on Bond 

Summary remedies and actions or suits on the 
bond of a tax collector are discussed infra §§ 
682, 683. 

Examine Pocket Parts for later cases. 

§ 682. - . - Summary Remedies 

A summary proceeding against a tax collector and 
his sureties must conform strictly to the statute author¬ 
izing It. 

A particular summary remedy, such as a motion, 
rule, tax execution, or distress, provided by statute 
for the enforcement of the liability of sureties, 
or of collector and sureties, on his bond may be 
resorted to , 6 provided the statute affords defendants 
due process of law , 6 the bond complies fully with 
the statutory requirements , 7 and the claim is one 
for which the sureties are liable . 8 A summary pro¬ 
ceeding against a tax collector and the sureties on 
his bond must conform strictly to the statute au¬ 
thorizing it ; 9 but the usual practice may be fol¬ 
lowed as to matters of procedure not prescribed 
by statute or rule of court . 10 The proceeding may 
and should be brought in the name of the obligee 
in the bond , 11 and may be against the collector and 
his sureties jointly , 12 or, according to the practice 
in some states, against the sureties alone 13 or any 
one of them individually . 14 It has been held that a 
joint motion against the collector and his sureties 
cannot be sustained . 16 Except in some jurisdic¬ 


tions , 16 notice of a motion or rule to show cause 
must be given , 17 and, while it need not contain 
every matter essential to a declaration at common 
law , 18 it should describe the bond and set forth 
enough other facts to show a cause of action . 19 

General rules govern the admissibility of evidence 
in a summary proceeding against the tax collector 
and his surety . 20 The bond should be proved in the 
ordinary way at the hearing , 21 and, if its execution 
is denied, an issue may be framed and sent to a 
jury . 22 A directed verdict may be authorized . 23 
Although it has been held to the contrary , 24 on de¬ 
fault, or failure of the defense, judgment may be 
entered at once for the amount found to be due , 26 
and such judgment is conclusive of all claims and 
matters of defense which might have been litigated 
in the proceeding . 26 The surety is not liable for the 
attorney’s fees of the solicitor general who repre¬ 
sents the state in the proceeding . 27 

§ 683. - Action or Suit 

a. In general 

b. Defenses 

c. Parties 

d. Pleading 

e. Evidence 

f. Trial, judgment, and review 

a. In General 

An action may be maintained on the bond of a tax 
collector for a breach of the condition thereof. 

An action may be maintained on the bond of a 
tax collector for a breach of the condition thereof . 28 


4. Ala—Tennessee Valley Bank v. 
Aaron, 104 So. 136, 213 Ala. 29. 

5. Ga.—Gay v. Jenkins County, 191 
SG 889. 66 Ga.App. 767. 

61 C.J. p 1036 note 26. 

6. Ga.—Gaulden v. Wright, 79 S. 
E. 1126. 140 Ga. 800. 

61 C J. p 1036 note 26. 

7. Ohio.—Miller v. Montgomery 

County. 1 Ohio 271. 

8. Ga.—Fannin County v. Pack, 102 
S E. 166, 149 Ga. 703, answers con¬ 
formed to 102 S.E. 167, 24 Ga.App. 
76. 

9. Ala.—Stainphill v. Franklin Coun¬ 
ty, 6 So 487, 86 Ala. 392. 

10. Pa.—Commonwealth v. Si tier, 
102 A. 272, 268 Pa. 670. 

11. Pa.—Commonwealth v. flitler, 
102 A. 272, 268 Pa. 670. 

61 C J. p 1036 note 81. 

12. Ala.—Ware v. Greene, 87 Ala. 
494. 

61 C.J. p 1036 note 82. 

13. Ky.—Grant County Justices v. 
Bartlett, 6 B.Mon. 196. 


Tex—Boggs v. State, 46 Tex. 10. 

14. Ala.—Ex parte Wilson, 64 Ala. 
296—Marion County v. Brown, 43 
Ala. 112 

15. Ky —Napier v. Casey, 6 J. J. 
Marsh 601—Martin v. Hardin Jus¬ 
tices, 6 J.J.Marsh. 7—Meadows v. 
Commonwealth, 4 J.J.Marsh. 14. 

18. Pa.—Commonwealth v. Sltler, 
102 A. 272, 268 Pa. 570. 

61 C J. p 1036 note 35. 

17. Ala—Armstrong v. State, Mi¬ 
nor 160 

Ky.—Grundy v. Commonwealth, 12 
Bush 350. 

18. Ala.—Walker v. Chapman, 22 
Ala. 116. 

19. Mo —Mississippi County ▼. 
Jackson, 51 Mo 23. 

61 C.J. p 1036 note 38. 

20. Evidence held properly excluded 

Ga—Gay v. Jenkins County, 191 S. 

E. 389, 65 Ga.App. 757. 

Va—Powers v. Hamilton, 86 S.E 
98, 117 Va. 810. 
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21. Mo.—Phillips v. Robbins, 69 Mo 
107. 

61 C.J. p 1036 note 39. 

22. Del —Duncan v. Richardson, 41 
A 76, 15 Del. 372. 

23. Ga.—Gay v. Jenkins County, 191 
S.E. 389, 56 Ga.App. 757. 

24. Da—State v. Montegut, 7 Mart 
447. 

25. Pa.—Commonwealth v. Evans, 
8 Pa.Co. 666. 

61 C.J. p 1036 note 41. 

26. Ky—Boyd v. Randolph, 16 SW. 
133, 91 Ky. 472, 13 Ky.U 58. 

61 C.J. p 1086 note 42. 

27. Ga.—American Surety Co. of 
New York v. Kea, 147 S.E. 886, 
168 Ga. 228. 

28. N.Y.—People v. Gass, 100 N.E 
404, 206 N.Y. 609. 

One notion for breach of entire eon- 
tract 

Action of a corporation to recov¬ 
er from tax collector and sureties on 
his official bond taxes wrongfully 
exacted and paid under protest was 





TXXATiOn 


84 C.'J.S. 


The failure of a collector to make certain book 
entries cannot furnish a basis for a suit by a tax¬ 
payer on the collector's bond to recover money 
voluntarily paid. 2 ® Where the ' collector's settle¬ 
ments were not legal settlements because they were 
not filed and recorded as required by statute, a suit 
may be maintained against ,the collector, and his 
surety to surcharge the settlements and obtain a 
general accounting. 30 Where, after the expiration 
of the terms of the collector and a deputy, the sure¬ 
ty had no authority to collect taxes and could not 
authorize the deputy to collect, a cause of action, if 
any, based on the delivery, aftei\ the expiration of 
such terms, of uncollected tax receipts to the surety 
and his delivery of them to the deputy to collect 
cannot be asserted in an action on the bond of the 
deputy. 31 In jurisdictions wherein it is not pro¬ 
vided otherwise by statute and the action of debt 
has not been abolished by code or statute, the proper 
form of action on a tax collector's bond is debt; 32 
but, in jurisdictions wherein, by statute, the action 
of assumpsit includes actions on demands previously 
recoverable in debt, an action on the bond is 
properly brought in assumpsit. 33 The statutory lien 
of the bond may be enforced or foreclosed by a suit 
in equity. 34 

There is considerable divergence of authority as 
to what matters, if any, are conditions precedent 
to the institution of a suit on a tax collector's bond, 
as, for example, in most jurisdictions a formal de¬ 
mand of payment is not a condition precedent; 35 
but in some jurisdictions it is. 36 A prior audit, ad¬ 


justment, or settlement of the collector's accounts 
has been held to be necessary, 37 except whei^e he has 
absconded. 38 In at least one, 3 ® but not other, 40 
jurisdictions, the sureties fcanriot' be sued tmtil 
after the recovery of a judgment .against their prin¬ 
cipal, and in some, 41 although not other, 4 , 2 juris¬ 
dictions, the sureties cannot be sued until after 
the exhaustion of remedies against the principal and 
his property. A statute requiring the auditor to 
notify the district attorney of a tax collector's fail¬ 
ure to pay over taxes does not impose a condition 
precedent to an action against a defaulting tax col¬ 
lector and the surety on his bond. 43 

b. Defense* 

Matters which defeat liability on the bond of a tax 
collector may be set up as a defense In an action on the 
bond. 

Although there is some authority to the con¬ 
trary, 44 neither the collector nor his sureties can 
allege the illegality of the tax a9 a defense to a 
suit on his bond, when the ground of action is his 
failure to pay over money actually collected ; 46 nor 
can they, in the same circumstances, allege illegality, 
irregularity, or defects in the levy or assessment of 
the taxes, 46 or in the tax list or warrant or other 
process under which the collector acted. 47 Where 
a judgment was previously rendered against the 
collector, and the sureties did not intervene, they 
may not, in a subsequent action against them, inter¬ 
pose a defense, not based on matters occurring after 
the former judgment, as to the extent of the col¬ 
lector’s liability. 48 On the other hand, the col- 


bottomed on collector’s tortious acts 
under color of office, regardless of 
form of action, and corporation was 
not required to bring one action to 
recover taxes paid for several years 
under statute requiring one action to 
be brought for breach of an entire 
contract, notwithstanding complaint 
claimed damages for breach of condi¬ 
tions of bond.—Pullman Car St Mfg. 
Corp. of Alabama v. Hamilton, 181 
So. 244, ,236 Ala. 209. 

29. Ill—People, for Use of Marks, 
v. Harding. 268 Ill.App. 204. 

30. Ky.—Fidelity St Css Co. of Now 
York v. Breathitt County, 128 S. 
W 2d 250, 276 Ky. 173. 

31. Ky.—U. S. Fidelity & Guaranty 
Co. v. Stambaugh, 29,2 S.W. 495, 
219 Ky 35 

32* Ill.—Tappan v. People, 67 m, 
889. j 

33* ^a-nrCommonwealth, v. Gruver, 
18 Pa.Super. 553 

34 N.Y.‘—Chatfleld v. Campbell, 71 
N.Y.S. 1004, 35 Misc. 355, affirmed 
78 ^N.Y.S, 1118, 75 App.Dlv. 631. 

61 C.J. p 1086 note' 50. 


36. N.C—McGuire v Williams, 31 
S.E. 627, 123 NC. 349. 

61 C.J. p 1037 note 52 
38. Ky.—Commonwealth v. McClure, 
49 S.W. 789, 20 Ky L. 1568. 

61 C.J p 1037 note 53 

37. Ark.—State v. Nabors, 145 SW. 
560. 103 Ark. 16. 

61 C.J. p 1037 note 54. 
improper tribunal 
County auditors were not .proper 
tribunal for settlement of amount 
due county from township tax collet- 
tor, under tax duplicate covering 
county taxes, and. therefore, suit on 
tax collector’s official bond was not 
premature because no settlement had 
been had by county auditors—Com¬ 
monwealth, at Suggestion and to Use 
of Franklin County, v. Kauffmaa, 171 
A. 572, 3*4 Pa. 396. 

38. Ky.—Maryland Fidelity, etc,, Po. 
v. Logan County, 84 S.W. 84JL, 119 
Ky. 428, 27 Ky.L 66. 

39. Ark.—Goree v. State, 22 Ark. 
236 

40. La—Stats v. Winfree, 12 La. 
Ann 643. 
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41. N Y —In re Masterman, 118 N 
Y.S 822. 

61 C J. p 1037 note 58 

42. Me—Richmond v Toofhaker, 69 
Me 451 

61 C J p 1037 note 59 

43. Miss —State v. Greer, 68 So 
778, 109 Miss. 558. 

44 Ky.—Commonwealth v U S Fi¬ 
delity, etc, Co., 89 SW. 251, 121 
Ky. 409, 28 KyL. 362—Whaley v. 
Commonwealth, 61 S W. 85, 110 Ky 
164, 23 Ky L. 1292. 

45. Ga—McWhorter v. Chattooga 
County, 114 SE 203, 154 Oft. 289. 

61 C.J. p 1037 note 62. 

46. Ala.—Fidelity, etc,, Co. v. Mo¬ 
bile County, 27 So 386, 124 Ala. 
144; 

Mo—State v Ewing, fc2 S.W. 476, 116 
Mo. 129 

47. if C.—McGuire v Williams. 9l 
S.E 627, 123 NC 349 

61 C J. p 1037 note 64 

46. Pa.—Coriiffionwealth V. Gutelius, 
135 A. 214, 287 Pa 44l. 
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lector and sureties may plead the statute of limita¬ 
tions, if any is applicable to the case, 4 ® as well as 
a waiver of a breach of condition of the bond 6 ** and 
a former recovery; 51 they may impeach for mis¬ 
take a settlement of the collector’s accounts with 
the auditing officers; 62 and in a suit based on a 
failure to collect taxes, as distinguished from a fail¬ 
ure to pay over taxes actually collected, the sureties 
may plead the illegality of the tax 53 or the col¬ 
lector’s want of authority to collect. 64 

In a suit on the bond of a tax collector, both he 
and his sureties are estopped to deny the validity 
or regularity of the collector’s election or appoint¬ 
ment to his office 66 or his qualification thereunder; 56 
nor can they dispute the regularity or validity of 
the bond 57 or its due approval or acceptance. 68 


Although it has been held that a set-off is not 
allowable in an action of this character, 5 ® if the 
subject matter of a set-off or counterclaim is such 
that the collector might legally assert it in an 
independent action, it has been held that the counter¬ 
claim becomes proper and should be allowed where 
properly pleaded. 60 The collector cannot set off 
against his surety any defalcations by his deputies, 
where the bonds of the deputies were payable to the 
state and the collector had not paid any of the 
purported defalcations of his deputies. 61 

c. Parties 

A suit an a tax collector’s bond may and should be 
brought by the proper party or officer. The collector and 
hie sureties may ordinarily be Joined as defendants. 

A suit on a tax collector’s bond may and should be 
brought by the proper party or officer, 62 in the 


40. Cal.—People v. Burkhart, 18 P 
778, 76 Cal. 606. 

61 C.J. p 1037 note 67. 

50. N H.—Northumberland v. Cob- 
leigh, 69 N.H 250 

51. Ky.—Lyons v Breckinridge 
County Ct., 42 S.W. 748, 101 Ky. 

715, 19 Ky.L 951—Combs v 
Breathitt County, 46 S.W. 505, 20 
Ky.L. 529. 

52. Ky.—Lyons v. Breckinridge 
County Ct, 42 SW. 748. 101 Ky. 

716, 19 Ky.L. 961. 

53. Md —Quynn v. State, 1 Harr. 
& J. 36. 

61 C J. p 1037 note 71. 

54. Tenn.—Governor v. Montgomery, 
2 Swan 613. 

55. La.—Homer v. Merritt, 27 La. 
Ann. 568 

61 C.J. p 1037 note 73. 

56. Pa.—Commonwealth v. Stam- 
baugh, 80 A. 293. 164 Pa. 437. 

61 C.J. p 1037 note 74. 

57. Ky.—Corpus Juris cited, in Fi¬ 
delity & Deposit Co. of Maryland 
v. Commonwealth, 67 S.W.2d 719, 
721, 252 Ky. 476 

61 C.J. p 1037 note 75. 

58. Ky.— Corpus Juris dted in Fi¬ 
delity & Deposit Co. of Maryland 
v. Commonwealth, 67 S.W.2d 719, 
721, 252 Ky. 476. 

61 C.J. p 1037 note 76. 

58. N.C—Board of Com’rs of Yan¬ 
cey County v. Hall, 99 S.E. 372, 177 
N.C. 490. 

61 C.J. p 1037 note 65. 

60. Ill.—People v. Frick, 11 N.E.2d 
955, 367 Ill. 446 

Necessity of mutuality between de¬ 
mands 

Ill.—People v. Frick, 11 N.E.2d 955, 
867 Ill. 446. 

Set-off or credit held error 

(1) In absence of evidence as to 


what action county board had taken 
with respect to expenses of office, 
allowance of amount claimed by col¬ 
lector for deputy collectors' fees, and 
expenses in excess of all other fees 
collected, as set-off against tax col¬ 
lections received by him as ex officio 
collector, was error.—People v. Frick, 
supra. 

(2) Collector sued for tax collec¬ 
tions received by him was erroneous¬ 
ly allowed credit for county orders 
issued to company and received by 
collector in part payment of com¬ 
pany’s taxes, in absence of showing 
that orders were countersigned by 
order of county board and were law¬ 
fully made and issued.—People v. 
Frick, supra. 

Granting of orsdlt hold not srror 

Chancellor did not err in deduct¬ 
ing amount which collector, because 
of mathematical error, had been 
overcredited for exonerations in his 
purported settlement with the fiscal 
court—Fidelity & Cas. Co. of New 
York v. Breathitt County, 128 S.W. 
2d 250, 276 Ky. 173. 

Denial of set-off or oredlt held not 
srror 

(1) Chancellor did not err in disal¬ 
lowing collector a credit for interest 
on county warrants which had been 
stamped by the treasurer of the 
county "no funds," where collector 
hAd purchased warrants at discount 
and had deducted amount thereof 
from money collected for taxes—Fi¬ 
delity & Cas. Co. of New York v. 
Breathitt County, supra. 

(2) Although collector's sheriff's 
surety might be subrogated to any 
claim sheriff might have against the 
county for money expended for build¬ 
ing voting houses, surety could not 
set that claim off in county's suit 
against collector and surety for bal¬ 
ance shown to be due by settlement 
of taxes collected—Fidelity & Cas. 
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Co. of New York v. Breathitt County, 
supra. 

(S) Chancellor properly refused to 
allow collector and his sureties cred¬ 
it for interest coupons on county re¬ 
funding bonds, where the coupons 
had not been accepted by the fiscal 
court on the settlement.—Fidelity & 
Cas. Co. of New York v. Breathitt 
County, supra. 

(4) Collector and his surety were 
not entitled to credit for warrants 
used by collector in his settlements 
with the fiscal court, where the war¬ 
rants had never been authorized by 
the fiscal court, there was no order 
allowing the claims, and there was 
no way of knowing whether the 
claims were valid claims against the 
county.—Fidelity & Cas. Co. of New 
York v. Breathitt County, supra. 

(5) Collector and his bondsmen 
were not entitled to offset against 
amount due district for taxes not 
paid over to it sum paid it by county 
out of amount received from bonds¬ 
men of defunct county depository 
bank, in which tax funds were de¬ 
posited by collector—Harrison and 
Mercer County Drainage Dist. v. 
Shumard, 103 S.W.2d 539, 231 Mo. 
App. 678. 

Denial of oredlt held error 

Chancellor erred in rejecting col¬ 
lector's claim for credit for over¬ 
payment in county warrants by col¬ 
lector in hlo settlement, notwith¬ 
standing collector had been illegally 
trafficking in warrants, since surety 
was entitled to use the warrants as a 
set-off.—Fidelity & Cas. Co. of New 
York v. Breathitt County, 123 S.W 
2d 250, 276 Ky. 173. 

61. Cal —San Diego County v. Crog- 

han, 38 P.2d 474, 2 Cal.App 2d 494 

62. La.—State ex rel Jones v. Sau¬ 
cier* 14 So.2d 775, 203 La. 954. 

61 C.J. p 1038 note 89. 
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name of the state or other obligee named in the 
bond/ 3 for the use and benefit of the county or 
other political subdivision which is the real party 
in interest. 64 In some jurisdictions, however, the 
county, when aggrieved, may sue in its own name 
on a bond payable to a county official, 65 or wherein 
the state is named as obligee. 66 The collector and 
his sureties may ordinarily be joined as defend¬ 
ants, 67 but, if the bond is joint and several, it is not 
necessary that all should be included in the suit. 68 
All sureties on the official bonds of a collector may 
be joined where it is alleged that the county could 
not state when the defalcations occurred or which 
sureties were liable therefor. 69 The court, in its 
discretion, may properly refuse to require that tax¬ 
payers be made parties defendant. 70 

d. Pleading 

In an action on the bond of a tax collector the decla¬ 
ration, petition, or complaint must state facts sufficient 
to show a cause of action on the bond, and the plea, an¬ 
swer, or affidavit of defense should be responsive to the 
declaration and negative its essential allegations. 


The declaration, petition, or complaint in an ac¬ 
tion on the bond of a tax collector must state facts 
sufficient to show a cause of action on the bond. 71 
It should allege the levy and assessment of the 
taxes, 72 as well as the official authority and duty 
of the collector to collect and pay them over. 73 In 
an action based on the failure to collect, the col¬ 
lector need not be charged with personal conversion 
of the funds lost. 74 Where the action is based on 
a failure to pay over money collected, the declara¬ 
tion, petition, or complaint should aver distinctly 
the collection by defendant collector of a certain 
and definite sum of money, 76 in his capacity as col¬ 
lector of taxes and while he continued in office, 76 
and his refusal or failure to pay it over to the proper 
office at the proper time. 77 In an action to recover 
for taxes wrongfully exacted, the complaint should 
show an involuntary, coercive payment under color 
of office. 78 In jurisdictions wherein a settlement 
or adjustment of the collector's accounts is a con¬ 
dition precedent to the action, it must be alleged in 
the petition or declaration, 79 although m an action 


Persona Injured or aggrieved 

Col.—San Diego County v. Croghan, 
88 P.2d 474, 2 Cal App.2d 494. 

III.—People, for Use of Marks, v. 

Harding, 268 Ill App. 204. 

Erroneous remittance by state 

Where county erroneously remitted 
taxes collected to state tax commis¬ 
sion fund, and fund erroneously re¬ 
mitted portion thereof to delinquent 
tax collector as his fee, and county 
to which fund had returned taxes er¬ 
roneously remitted to funfl amount 
paid by fund to collector, state and 
not county properly brought the ac¬ 
tion against collector and surety on 
his official statutory bond to recover 
amount erroneously paid to collector. 
—State v. Roy, 68 P.2d 162, 41 N.M 
308. 

03. Pa,—Commonwealth, to Use, v. 
Seis, 19 PaJOist & Co. 494, 25 
Berks Co. 234. 

61 C.J. p 1038 note 90. 

64. La.—State ex rel. Jones v. Sau¬ 
cier, 14 So 2d 775, 203 La. 954. 

Pa —Commonwealth, to Use, v Seis, 
19 Pa.Diet. & Co. 494, 25 Berks Co. 
234. 

61 C.J. p 1038 note 91. 

65. Tex.—American Indem. Co. v. 
State, Civ.App., 104 S W.2d 68, er* 
ror dismissed. 

County was not precluded from 
suing on collector's bond to county 
judge on ground of invalidity of 
judgment, by approval by commis¬ 
sioners' court of collector's report 
showing disbursements for payment 
of amount of judgment—American 
Indem. Co. v. State, supra. 

State could not sue on behalf of 
county and its political subdivisions 


on county tax collector's bond pay¬ 
able to county judge, under statute 
permitting such suit on official bond 
payable to "State of Texas, or any 
officer thereof," but suit could be 
brought only in name of county — 
American Indem. Co. v State, supra 

66. Ala.—Dudley v. Chilton County, 
66 Ala. 593. 

Or—Hume v. Kelly, 43 P. 380, 28 Or. 
398. 

67. Ill.—People, for Use of Pope 
County, v. Shetler, 47 N E 2d 732, 
318 Ill.App 279 

61 C.J. p 1038 note 93. 

Defalcations of deputies 

In action against county ta* col¬ 
lector and surety, amount of defal¬ 
cations of deputy tax collectors could, 
not be determined, since they were 
not made parties —San Diego County 
v. Croghan, 38 P.2d 474, 2 Cal App 
2d 494. 

68. Ala.—Lott v. Mobile County, 79 
Ala. 69 

Miss.—Moore v. Foote, 32 Miss. 460. 

66. Tex.—Miller v. Foard County, 
Civ.App., 59 S.W 2d 277. 

70. S.C—State ex rel. Cherokee 
County v. Brown, 196 S.E. 889, 187 
S.C. 223. 

7L Audit and Items of uncollected 

taxes 

In an action in assumpsit, the 
pleading need not set forth the audit 
made of the collector's affairs or the 
precise items of uncollected or un¬ 
returned taxes on which the suit is 
based.-—Commonwealth, to Use v. 
Seiz, 19 Pa.Diet. & Co. 494, 25 Berks 
Co. 234. 


Breaches 

Statutes providing that it shall not 
be necessary to set out the breaches 
will be given effect —Wilson v 
Rldgely, 46 Md. 235. 

Petition held not demurrable 
Ky—Laurel County v. Lucas, 185 
S W 2d 269, 299 Ky. 237. 

72. Ind —State v. Johnson, 6 Blackf 
217. 

61 C J. p 1038 note 96. 

73. Miss—Whitfield v. Wooldridge, 
23 Miss 183 

61 C J. p 1038 note 97. 

74. Wash—Pierce Countv v. Neu¬ 
man, 173 P 2d 127, 26 Wash 2d 63 

75. Ky —Commonwealth v. Moren. 
78 SW. 432, 25 Ky.L. 1635. 

61 C J. p 1038 note 98. 

76. Mo —Morgan County v. Luttnan, 
63 Mo. 210. 

61 C J. p 1038 note 99. 

77. Ill —People, for Use of Popp 
County, v Shetler, 47 N.E 2d 732, 
818 Ill.App. 279. 

Miss —Sunflower Compress Co. v. 
Clark, 144 So 477, 165 Miss. 219, 
suggestion of error overruled 145 
So. 617, 165 Miss. 219. 

61 C.J. p 1039 note 1. 

78. Ala—Pullman Car & Mfg. Corn 
of Alabama v. Hamilton, 181 So 
244, 236 Ala. 209. 

Complaint held sufficient 
Ala.—Pullman Car A Mfg. Corp. of 
Alabama v. Hamilton, 181 So. 244, 
236 Ala. 209. 

78. Ark.—Jones v. State, 14 Ark 
170. 

Ky.—Commonwealth v. McClure, 49 
S.W. 789, 20 Ky.L. 1568. 
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for the balance shown to be due on a settlement, 
a petition is not demurrable where it does not con¬ 
tain allegations recognizing the right of the col¬ 
lector and his surety to surcharge the settlement ; 80 
nor is it demurrable for failure to allege that the 
court had directed the county attorney or some other 
attorney to bring the suit. 81 In an action of debt, 
plaintiff need not set out the condition of the bond 
and assign the breaches thereof in the declaration, 82 
since he has the option either to do so or to assign 
breaches in his replication to defendant’s plea of 
performance. 88 

The refusal of the proper officer to sue must be 
alleged where the action is brought by the county 
board 84 or a taxpayer; 86 but obviously such an al¬ 
legation is unnecessary when the action is brought 
by the proper relator. 86 

In order to recover penalties there must be allega¬ 
tions of matters subjecting the sureties to the 
penalties; 87 but, where the allegatidns are suffi¬ 
cient in this respect, it is not necessary specifically 
to claim penalties. 88 Where the petition relies on 
a settlement, plaintiff cannot recover penalties, 
since the presumption is that the penalties due are 
included in the settlement. 89 

A plea, answer, or affidavit of defense should be 
responsive to the declaration 90 and should negative 
its essential allegations. 91 A surety may be entitled 
to a specification by plaintiff of the amount due for 
each year under a bond. 92 

Issues, proof, and variance. A particular ques¬ 
tion cannot be determined where the question is not 
within the issues formed by the pleadings. 93 A ma¬ 


terial variance between the conditions relied on in 
the declaration and those in the bond may be fatal. 94 

i 

e. Evidence 

The plaintiff In an action on the bond of a tax col¬ 
lector hae the burden of proving hit right to recover. 
The usual rules of evidence apply In such an action with 
respect to the admissibility and weight and sufficiency 
of the evidence. 

It is incumbent on plaintiff to prove the execu¬ 
tion, approval, and acceptance of the bond, 96 the 
levy and assessment of the taxes to be collected, 96 
the official character of defendant collector, 97 and 
his authority to proceed with the collection of the 
taxes. 9 * 8 Where the breach of condition alleged is 
the failure to pay over money collected, plaintiff 
must show its actual receipt by defendant collector, 99 
and the amount thereof, 1 as well as the fact that 
it has not been paid over to the proper officers or 
legally accounted for; 2 but, if defendant collector 
claims credit for partial payments, or payments 
made in pursuance of orders drawn on him, he has 
the burden of establishing it; 3 and, where a col¬ 
lector holds office for two successive terms, giving 
separate bonds with different sureties, the burden of 
proof, m a suit on the bonds, is on defendants to 
show what part of the deficit belonged to each 
year. 4 Plaintiff makes a prima facie case by prov¬ 
ing the amount collected, accounted for, or remitted, 
leaving a deficiency, without showing who misap¬ 
propriated the money. 5 Even if the bonding of 
deputies relieved the collector of responsibility for 
their default, the collector, before he can be relieved 
of responsibility, must establish that one or more of 
his deputies had defaulted. 6 Where the breach re- 


80. Ky —Fidelity & Cas Co of New 
York v. Breathitt County, 123 S W 
2d 260, 276 Ky 173. 

81. Ky.—Fidelity & Cos Co. of New 
York v. Breathitt County, supra. 

82. Ind.—State v. Kizer, 6 Blackf 
44. 

83. Ind—State v Leonard, 6 Blackf 
173—Evans v State, 2 Blackf. 387. 

84. N.C —Pender County v. Mc¬ 
Pherson, 79 N C. 624. 

85. Ark—Gladish v Lovewell, 130 
SW. 679, 96 Ark. 618 

88. N.C.—Stokes County v. Wall, 23 
S.B. 368, 117 NC 877 

87. Ark—Lee v. State, 22 Ark. 231. 

88. Miss—State v. Lewenthall, 66 
Miss. 689. 

89. Ky —Fidelity & Cas. Co. of New 
York v. Breathitt County, 123 8 W. 
2d 250, 276 Ky. 173. 

90. Miss.—McNutt v. Lancaster, 17 
Miss. 670. 

61 C.J p 1039 note 13. 

84 C.J.S.—86 


91. Ala—National Sur. Corp v. 
Monroe County, 193 So. 173, 239 
Ala. 36 

61 C.J. p 1039 note 14. 

92. Pa—Shade Tp. v. Miller, 61 
Diet & Co. 190. 

93. Cal —San Diegro County v 

Croghan, 38 P 2d 474, 2 Cal App 2d 
494. 

Amount of defalcations of deputies 

Cal —San Diego County v. Croghan, 
supra 

94. Ala—National Sur. Corp v. 
Monroe County, 193 So 173, 239 
Ala 35. 

Md.—State v. Wilson, 68 A. 609, 107 
Md. 129. 

95. Tex —U. S. Fidelity, etc, Co. 
v Fossati, Civ«App., 81 S.W. 1038 

61 C J. p 1039 note 15. 

98. Ky. — Anderson v. Bradford, 7 
J.J.Marsh. 628. 

61 C J. p 1039) note 16. 

97. Mass—Great Barrington ▼. Aus¬ 
tin, 8 Gray 444. 

61 C J. P 1039 note 17. 
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98. Tex —Houston County v. Dwj - 
er, 69 Tex. 113. 

61 C J. p 1039 note 18 

99. Me.—Boothbay v. Giles. 64 Me 
403 

1. La—State v. Daspit, 80 La Ann 

1112 . 

61 C J p 1039 note 20. 

2. N.Y.—New York v. Goldman, 26 
N B. 456. 126 N.Y. 396. 

61 C.J. p 1039 note 21. 

3. Ill—People v. Frick, U N.B 2d 
956, 367 Ill. 446. 

61 C J. p 1039 note 22. 

4. W.Va—Spencer Diet. Board of 
Education v. Cain, 28 W.Va 768. 

61 C J. p 1031 note 23. 

5. Tex—Miller v. State, Civ App, 
63 S.W.2d 792, error refused. 

6. Del.—£Btna Casualty & Surety 
Co. v. Mayor and Council of Wil¬ 
mington, 160 A. 749, 18 Del.Ch. 
324. 
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lied on is a failure to collect taxes, plaintiff has 
the burden of showing the fact 7 and amount 8 of 
its loss arising from the breach, while defendant 
collector has the burden of proving circumstances 
justifying or excusing his failure to collect 9 

The admissibility of evidence in an action or suit 
on a tax collector's bond, 10 as well as in an action 
by a tax collector on his deputy's bond, 11 and the 
weight and sufficiency of the evidence, 18 are gov¬ 
erned by the general rules of evidence. 

f. Trial, Judgment, and Review 

The general rules applicable to trial, Judgment, and 
review In civil actions apply 4n an aetlon or suit on a 
tax collector's bond. 

The general rules applicable to trial, judgment, 
and review in civil actions generally apply in an 
action or suit on a tax collector's bond. 18 Accord- 
mgly, it is not proper to liquidate ex parte the 
amount due. 14 Where the trial is before the court 
alone, it is within its province to determine the is¬ 
sues of fact. 16 Where there is no issue of fact 
for a jury to determine, the court may properly 
direct a verdict. 16 In an action tried before a jury, 


the court should refuse to give requested instruc¬ 
tions which are calculated to mislead the jury. 17 
The verdict, if for plaintiff, should be for a cer¬ 
tain and definite amount. 18 If the evidence does 
not as a matter of law demand a verdict for de¬ 
fendants/the granting of a new trial after the jury 
find for defendants is not error. 19 If the amount 
recovered belongs to several different political divi¬ 
sions, the judgment should apportion it among 
them, 80 although failure to do so furnishes no 
ground of objection to defendants. 21 Where the 
appellate court directs the entry of a judgment for 
a certain amount in addition to the sum thereto¬ 
fore adjudged against the collector, the entry of 
judgment by the trial court for such sums with 
interest from the date the petition was filed is 
proper. 22 

Confession of judgment. Where the bond con¬ 
tains a warrant of attorney authorizing the confes¬ 
sion of judgment against the principal and surety, 
plaintiff may collect by entering judgment by con¬ 
fession on the bond, taking execution for the pen¬ 
alty, and directing an indorsement thereon of the 
exact amount claimed to be due. 28 


7. Conn.—Town of Enfield v. Hamil¬ 
ton, 152 A. 285, 112 Conn. 814. 

8. Conn—Town of Enfield v. Hamil¬ 
ton, supra. 

9. Md—Shanahan v. State, 121 A. 
626, 142 Md. 616. 

61 C.J. p 1089 note 26. 

ia Tex.—Corbett v. Raymond villa 
Independent School Dist., Civ.App., 
56 S.W.2d 325, error dismissed. 

61 C.J. p 1089 note 28. 

Svldenoe held admissible 

(1) The several warrants charged 
as illegally collected by tax assessor, 
and orders of board of revenue re¬ 
lating thereto.—National Sur. Corp. 
v. Motiroe County, 198 So. 178, 239 
Ala. 35. 

(2) Statement of tax collector that 
he had collected taxea and given no 
receipt, without showing knowledge 
thereof by deceased surety or sure¬ 
ty's representative.—Corbett v. Bay- 
mondville Independent School Plat., 
56 S.W 2d 325, Tex.Civ.App., error 
dismissed. 

(3) First and also subsequent au¬ 
ditors’ settlements.—Commonwealth 
for Use of Croyle Tp. v. Long, 167 
A. 433, 110 PaSuper. 1, followed in 
167 A. 485. 110 Pa.Super. 7. 

(4) Other evidence held admissible 
see 61 C.J. p 1039 note 28 fa]. 
Evidence held inadmissible 

(1) Evidence that collector did not 
know of ordinance providing for col¬ 
lection of municipal taxes by coun¬ 
ty tax collector, and that he had oral 
agreement with city clerk and mayor 


for compensation.—U. S. Fidelity Sc 
Guaranty Co. v. State, for use of 
City of Gadsden, 166 So. 71. 231 Ala. 
375. 

(2) Other evidence held inadmis¬ 
sible see 61 C.J. p 1089 note 28 [bj. 

11. Ala—Stearnes v. Edmonds, 66 
So. 714, 189 Ala 487. 

61 C.J. p 1089 note 29. 

! IS. Tex.—State v. Fox, Civ.App., 
183 S.W.2d 987, error refused. 

Svldenos held sufficient 

(1) To sustain chancellor’s find¬ 
ing that collector had improperly re¬ 
ceived credit In his settlement for 
certain sum on land sold for taxes. 
—Fidelity & Cas. Co. of New York 
v. Breathitt County, 123 S.W.2d 260, 
276 Ky. 173. 

(2) To sustain chancellor’s find¬ 
ings that collector was not entitled 
to credit for warrants op ground 
that he was not the owner and on 
ground that warrants were not owing 
by the county.—Fidelity St Cas. Co. 
of New York v. Breathitt County, 
eupra 

(3) To show that commonwealth 
and surety Intended that bond should 
cover sums collected by tax col¬ 
lector before its execution.—Com¬ 
monwealth v. Ramsey, 171 A. 575, 
314 Pa 508. 

(4) To establish existence of 
shortage in tax collector’s accounts. 
—^®tna Casualty & Surety Co. V. 
Mayor and Council of Wilmington, 
160 A. 749, 18 Del.Ch, 824. 

(5) To support• verdict that* taxes 
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In controversy were collected after 
effective date of bond.—Miller v 
Foard County. Tex.Civ.App. t 59 S.W 
2d 277. 

(6) To sustain finding that col¬ 
lector was not negligent in failing to 
make his rsport and remittance.— 
State v. Fox, Tex.Civ.App., 133 SW 
2d 987, error refused. 

13, Pa—Commonwealth for Use of 
Croyle Tp. v Long, 167 A. 433, 110 
PaSuper. 1, followed in 167 A. 435, 
110 PaSuper 7. 

14. Pa—Lancaster County v. Bren¬ 
ner, Com PI., 17 Lanc.L Rev. 256. 

13. Tex—Megarity v Navarro Coun¬ 
ty, CivApp., 297 S.W. 864. 

10. Pa—Commonwealth for Use’ of 
Croyle Tp. v. Long. 167 A. 433, 110 
PaSuper. 1, followed in 167 A. 
435, 110 PaSuper. 7. ■ i 

17. Md.—Shanahan v. State, 121 A 
636, 142 Md, 616. 

18. Md —Lynn v. Cumberland, 36 

A. 1001, 77 Md. 449—State, v. 

Carle ton, 1 Gill 249. 

19. Ga—Hancock v. Courson, to 
Use of Rigdon, 21 S E 2d 275, 67 
GaApp 702. 

90. Ill.—Tappan v. People, 67 Ill 
339. 

61 C.J. p 1040 note 85. 

91. Ill.—Tappan v. People, supra 

92. Ky.—Helton v. Hoskins, 128 S. 
W.2d 732, 278 Ky. 052. 

23. Del.—^ffitna Casualty St Surety 
Co. v. Mayor and Council of Wil¬ 
mington, 160 A. 747, 17 Del.Ch. 280. 
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In equity . In a decree for the sale of land under 
the lien of the bond, it is error to provide for re¬ 
demption within the time fixed for redemption from 
sale under execution. 24 A judgment against the col¬ 
lector and his sureties may be enforced by proceed¬ 
ings in equity. 26 

§ 684. Criminal Responsibility 

A tax collector may be liable to criminal prosecution 
for offenses committed with respect to his official duties. 

A tax collector may be liable to criminal prosecu¬ 
tion if he fails to report what moneys have come to 


H 683-685 

his harids and the disposition he has made thereof ; 86 
if he willfully fails, omits, or refuses to pay it 
over; 27 if he misapplies funds; 28 if he issues a 
tax receipt and duplicate thereof different from 
each other with intent to defraud; 29 or if he un¬ 
lawfully collects taxes when none are due, or will¬ 
fully and unlawfully exacts or demands more than 
is due. 80 On the other hand, if a tax collector 
acts under a good and sufficient warrant in proceed¬ 
ing to collect a tax duly levied, he is not criminally 
liable for his act in exacting payment from a per¬ 
son who was improperly assessed. 81 
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C. ACTIONS AND PROCEEDINGS FOR ENFORCEMENT AND COLLECTION 


§ 685. In General 

The legislature may, by statute, prescribe the pro¬ 
cedure to be followed for the collection of taxes, providing 
several cumulative remedies, or making a particular rem¬ 
edy exclusive. 

The procedure for the collection of taxes is gen¬ 


erally prescribed and regulated by statute. 82 The 
legislature, having control of the remedies by which 
delinquent taxes are to be collected, may modify 
an existing remedy, 83 abolish it, 34 suspend it, 86 
create a new one, 36 or add a cumulative remedy to 


Suit to restrain oolleotlon premature 

Where city had only entered con¬ 
fession judgment on surety bond of 
tax collector, but had not sued out 
execution, surety's bill seeking to 
restrain city from collecting claims 
out of confession judgment was pre¬ 
mature—tna Casualty & Surety 
Co. v. Mayor and Council of Wil¬ 
mington, supra. 

24. NT—Crisfteld v Murdock. 27 
N.K 1046, 127 NT 315 

25. Va.—Commonwealth v Ford, 70 
Va. 683, 29 Gratt 683. 

28. Ky—Commonwealth v. Kennon. 

136 S W. 198, 143 Ky 214. 

61 C.J. p 1040 note 40. 

27m Cal.—People v. Croghan, 21 P 2d 
614, 131 CaLApp. 361. 

61 C.J. p 1040 note 41. 

Evidence hold euflloient to sustain 
oonrlction 

Cal.—People v. Croghan, 21 F.2d 614, 
131 Cal App. 351. 

28. Tex —Kugle v. State. 64 SW.2d 
961, 124 Tex Cr 660. 

Proof 

State, in prosecution of tax col¬ 
lector for misapplying county funds, 
need not prove that exact amount 
alleged in indictment was misap¬ 
plied.—Kugle v State, supra 

Evidence held competent 

Evidence of defendant's transac¬ 
tions with respect to funds received 
as ta x collector during period of 
limitation was competent.—Kugle v 
State, supra 

09. Okl.—Ingram v. State, 3 P.2d 
736, 61 .Okl.Cr 143. 

61 C.J. p 1040 note 42. 

3a Mo.—State v. Green, 87 Mo 683 
—Statfe v. Greeh, 24 Mo.App, 227 
61 C.J. p 1040 note 43. 


31. Pa—Buck V Commonwealth, 90 
Pa 110. 

32. Kan —Board of Com'rs of Craw¬ 
ford County v Hadley, 8 P.2d 386, 
134 Kan 704 

Ky— Corpus Juris Quoted la Ficke 
v Board of Trustees of Erlanger 
Consol Graded School Dist., 90 8 
W 2d 66, 68, 262 Ky. 312 

By whom, when, sad through what 
procedure or reshedy taxes shall be 
collected is a matter for legislative 
determination, subject to rule that 
procedure cannot be utterly unrea¬ 
sonable or arbitrary or unequal and 
unjust in its operation, and legisla¬ 
ture may provide most summary 
measures for enforcement of collec¬ 
tion of taxes without divesting a 
citizen of his property without due 
process of law.—Liebhardt v. De¬ 
partment of Revenue, 229 P.2d 655, 
123 Colo 369. 

Purpose of statutes 

(1) Purpose of any statutory 
process for collection of taxes is to 
compel their payment when they are 
long overdue, and in default of such 
payment, to transfer title to tax 
burdened real estate from the owner 
thereof without his consent.—In re 
Borough of Queens, List of Delin¬ 
quent Taxes, 108 N.T.S 2d 202. 

(2) The statute relating to collec¬ 
tion of taxes was adopted to provide 
a uniform remedy and procedure for 
the administration of state taxes as 
defined In the statute, uniform rem¬ 
edies and procedures for their col¬ 
lection, and uniform penalties and 
provisions for appeal by taxpayer — 
Oil Well Supply Co. v. Red Iron 
Drilling Co., 26 So 2d 726, 210 La. 
222 . ‘ 


Proceeding in rem 

A proceeding to collect taxes is 
one in rem.—Maricopa County v 
Arizona Tractor & Equipment Co. 
109 P 2d 618, 66 Ariz. 618. 67 Ariz 
49. 

33. Ky — Corpus Juris Quoted in 
Ficke v. Board of Trustees of Er¬ 
langer Consol Graded School 
Dist., 90 SW.2d 66, 68, 262 Ky 812 

La.—Oil Well Supply Co v. Red Iron 
Drilling Co, 26 So 2d 726, 210 La 
222 . 

Tenn.—State v. Bone, 203 S.W 2d 
362, 186 Tenn. 78—City of Knox¬ 
ville v. Hcssler, 165 S W 2d 692 
179 Tenn 326—Sherrill v. Thoma¬ 
son, 238 SW. 876, 146 Tenn 499. 

34. Ky —Corpus Juris Quoted in 
Ficke v Board of Trustees of Er¬ 
langer Consol Graded School Dist, 
90 S.W 2d 66, 68, 262 Ky 312. 

Tenn—State v Bone, 203 SW.2d 362. 
185 Tenn. 78—City of Knoxville \ 
Kessler, 165 SW2d 592, 179 Tenn 
326—Sherrill v. Thomason, 238 S 
W. 876, 146 Tenn 499 

35. Tenn —Tennessee Marble & 

Brick Co v Toung, 163 S.W 2d 71, 
179 Tenn. 116 

The intent of the Tax Moratorium 
Act was to freeze every tax suit 
in the condition it was in on the ef¬ 
fective date of the act until the date 
specifled in the act.—‘Tennessee Mar¬ 
ble 6b Brick Co, v. Toung, supra. 

38. Ill.—Schreiber v. Cook County, 
58 N.E 2d 40, 386 lit 297, 155 AL 
R. 1162 

Ky —Corpus Juris Quoted in Ficke 
v. Board 7 Of Trustees of Erlanger 
Consol. Gfr&ded School Dist, 90 
SW.2d 66. 68, 262 Ky 312 
Tenn —State v. Bone. 203 S W 2d 
362, 185 Tenn. 78—City of Knox- 
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those already existing; 87 and, having -chosen a con¬ 
stitutional method of collecting taxes, it is beyond 
the power of a court to allow or compel the adop¬ 
tion of any other method. 88 

Where several remedies are provided, they are 
generally deemed cumulative; 88 but, where a stat¬ 
ute provides a certain remedy for the collection 
of taxes in given circumstances, that remedy must 
be pursued to the exclusion of all others. 40 As a 
general rule, the form of procedure to be used 
in collecting a tax is that in force when the pro¬ 


ceedings are instituted rather than that in force 
when the tax vests. 41 A statute providing a rem¬ 
edy for the collection of taxes different from that 
previously in force may be retroactive, so as to be 
available for the collection of taxes levied before 
its passage; 42 but, even though it repeals former 
laws, it will not affect the collection of taxes which 
have been duly assessed under previously existing 
laws. 48 

§ 686. Summary Remedies Generally 
a. In general 


ville v. Hessler, 166 S.W.2d 692, 
179 TenH 826—Sherrill v. Thoma¬ 
son. 238 S.W. 876, 146 Tenn 499. 

37. Ky.—Corpus Jurtii quoted In 
Ficke v. Board of Trustees of Er- 
]anger Consol Graded School Dist, 
90 SW.2d 66, 68, 262 Ky. 312. 

Tenn.—State v. Bone, 203 6 W.2d 362, 
186 Tenn. 78—Sherrill v. Thoma¬ 
son, 238 S.W. 876. 145 Tenn. 499. 

38. Kan.—Corpus Juris cited In 
Board of County Com'rs of Craw¬ 
ford County v. Kurent, 27 P.2d 
226, 227, 138 Kan. 556. 

Ky.—Corpus Juris quoted in Ficke 
v. Board of Trustees of Erlanger 
Consol. Graded School Dist., 90 S. 
W.2d 66, 68, 262 Ky. 812. 

61 C.J. p 1043 note 4. 

3t. Ky.—Corpus Juris quoted in 
Ficke v. Board of Trustees of Er¬ 
langer Consol. Graded School Diet., 
90 S.W 2d 66, 68. 262 Ky. 312. 

Mass.—Commissioner of Banks v. 
Highland Trust Co., 186 NB. 229, 
283 Mass. 71. 

Vt—Town of Highgate v. Missisquoi 
Lime Works. 162 A. 867, 104 Vt 
626. 

61 C.J. p 1048 note 5. 

4a Ala.—Henry v, Drennen Motor 
Car Co„ 180 So. 663, 235 Ala. 559 

Ariz.—Mosher v. Conway, 46 P.2d 
110, 45 Ariz. 463. 

Ark.—Wiseman v. Arkansas-Louisi- 
ana Pipe Line Co., 86 S.W.2d 708, 
191 Ark. 196. 

Ill.—McDonough v. Gage, 192 N.E 
417, 857 Ill. 466. 

Iowa.—State ex rel. Mitchell v. Na¬ 
tional Life Ins. Co. of U. S., 275 
NW. 26, 228 Iowa 1301. 

Kan.—State v. Gamble, 188 P.2d 935. 
164 Kan. 288—-Corpus Juris cited 
la Board of Com’rs of Sherman 
County v. Alden, 148 P.2d 609, 618, 
168 Kan. 487. 

Mich.—Bankers’ Trust Co. of Detroit 
v. Russell, 269 N.W. 828, *70 Mich. 

J668. 

Mo.—Spitcaufsky v. Hatten, 182 S. 
W.2d 86 , 868 Mo. 94, 160 A.L.R 
990. 

Mont,—Calkins y. Smith, 78 P.2d 74, 
106 Mont 458—Stats ex rel. Till¬ 


man v. District Court of Tenth 
Judicial District in and for Fergus 
County, 53 P 2d 107, 101 Mont 176, 
103 A.LR. 376. 

Neb —Darnell v. City of Broken 
Bow, 299 NW. 274, 139 Neb. 844, 
136 A.L.R. 101. 

N.Y.—City of Johnstown v. Wells, 
273 N.Y.S. 631, 242 App Div. 103, 
affirmed 11 N E 2d 787, 276 N.Y. 

628. 

Pa.—Derry Tp. School Dist. v Bar¬ 
nett Coal Co., 2 A.2d 768, 332 Pa. 
174—In re Leopold’s Estate, 179 
A 904, 118 PaSuper 158—West- 
cott v. Morgan, 25 Erie Co. 163, 67 
York Leg.Rec. 126. 

S.C.—Town of Cheraw v. Turn age, 
191 S.E. 831, 184 S.C. 76 
Wash.—-Bennett v. Grays Harbor 
County. 130 P.2d 1041, 15 Wash 2d 
831. 

61 C.J. p 1043 note 6. 

The Implied exclusiveness of 
| means provided in tax statutes for 
collecting taxes as a remedy applies 
only to tax collecting authorities' 

I actions, and such provisions do not 
j prevent parties from making agree¬ 
ments dealing with, taxes as rental 
! or other form of contractual obliga- 
I tlon and resorting to traditional le¬ 
gal remedies for vindication of their 
rights.—Allbaugh v. U. S„ C.A.Neb, 
184 F.2d 109, certiorari denied 71 
S.Ct 281, 840 U.S. 905, 95 L Ed. 656 

Collection as judgment 

(1) The statutory provision that 
every tax has the effect of a judg¬ 
ment against the person means that 
tax shall be collected in the same 
manner as a judgment unless other¬ 
wise expressly provided.—In re Cap¬ 
itol Cleaners & Dyers, Utah, 233 P.2d 
377—Crystal Car Line v. State Tax 
Commission, 174 P.2d 984, 110 Utah 
426. 

(3) The statute providing that 
every tax has effect of judgment 
against the person describes liabil¬ 
ity of taxpayer and method of pro¬ 
cedure in collecting tax and does not 
characterize county as a judgment 
creditor*—Jn re Capitol Cleaners & 
Dyers, supra. 

41. La.—Oil Well Supply Co. ▼. Red 
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Iron Drilling Co.. 26 Bo 2d 726, 210 
La. 222. 

61 C.J. p 1044 note 7. 

42. Ill —Schreiber v. Cook County, 
58 N E 2d 40, 388 Ill. 297, 155 AL 
R. 1162. 

La.—Oil Well Supply Co. v. Red 
Iron Drilling Co., 26 So.2d 726, 210 
La. 222 

6 C.J p 1044 note 8 . 

Constitutionality 

(1) The legislature may adopt new 
remedies for collection of taxes and 
apply those remedies to taxes al¬ 
ready delinquent provided no sub¬ 
stantial right secured by contract i* 
impaired and provided notice of new 
remedy and opportunity to be heard 
on objections which they may inter¬ 
pose are given taxpayers in compli¬ 
ance with due process clauses of 
state constitution and federal Con¬ 
stitution—Schreiber v. Cook County, 
58 N.E.2d 40, 888 HI. 297. 155 A.L.R 
1162. 

(2) Application of statute relat¬ 
ing to tax suits to suits pending at 
the time of its enactment was held 
not to violate constitutional provi¬ 
sion against retrospective legisla¬ 
tion, since the act only changed rem¬ 
edies given for the collection of 
delinquent taxes which were under 
the control of the legislature.—State 
v. Bone, 203 S.W.2d 362, 185 Tenn 
78. 

Statutes held not retroactive 

(1) In general.—Woodyard Publi¬ 
cations v. Mineral County Court, 185 
S.E. 281, 117 W.Va. 300. 

(2) The statute empowering the 
collector of taxes to collect from the 
employer of a taxpayer owing per 
capita or occupational taxes if the 
employer has in possession unpaid 
commissions or earnings of the tax¬ 
payer is not retroactive, and the 
remedies therein provided cannot be 
invoked by a collector against an 
employer for the collection of taxes 
levied and assessed against an em¬ 
ployes for years prior to passage of 
the act—Martin v. Danko, 18 A.2d 
324, 148 Pa.Super. 106. 

43. Me.—Weld V. Bangor, 69 Me 
416. 
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b. Constitutionality of statutes 

c. Remedies against corporations 

a. In General 

In various Jurisdictions provision has boon made by 
ths legislature for summary proceedings or remedies for 
the collection of taxes. 

While, in the absence of any other remedy, a suit 
at law must be used to enforce payment of taxes, 
it is within the power of the legislature to provide 
special remedies for the collection of taxes. 44 Ac¬ 
cordingly, collection may be by a summary proc¬ 
ess. 46 Summary proceedings are commonly au¬ 
thorized by law and resorted to for the collection 
of taxes, and they are not governed by the rules 
applicable to ordinary judicial proceedings, but on¬ 
ly by such as the statute prescribes. 46 A law of 
this kind is strictly construed and will not be ex¬ 
tended by implication, and strict compliance with 
its provisions is essential to the validity of the 
proceedings. 47 In addition to the proceedings dis¬ 
cussed in §§ 687-696, examples of more or less sum¬ 
mary methods of collecting taxes include the au¬ 
thority of the state to retain the taxes assessed on 


its bonds out of the interest due the holders, 48 the 
right of the tax collector to use the process of 
garnishment, 48 rules to compel surrender of prop¬ 
erty, 60 and proceedings supplementary to execu¬ 
tion, in enforcing payment. 61 

b. Constitutionality of Statutes 

Statutes providing for summary remedies have been 
upheld as constitutional. 

Laws providing summary remedies for the collec¬ 
tion of delinquent taxes are not open to consti¬ 
tutional objection because they dispense with some 
of the formalities of ordinary judicial procedure, or 
cut off technical defenses, or authorize the seizure 
of property first and a hearing afterward, provided 
the taxpayer is given an opportunity, at some stage 
of the proceedings and before his rights are finally 
cut off, to contest the validity of the tax or his 
liability with respect to it; 62 but a statute directly 
in conflict with a constitutional provision is void. 63 
A statute providing for attachment by the county 
auditor of rents received from realty on which taxes 
have become delinquent has been held not uncon¬ 
stitutional. 64 


44 . Cal.—Mudd ▼. McColgan, 183 P. 
2d 10, 30 Cal 2d 463—Corpus Juris 
quoted la California Employment 
Commission v MacGregor, 143 P 
2d 304, 306, 64 Cal App 2d 691. 

Md —Gathwright v. Mayor and 

Council of City of Baltimore, 30 
A 2d 262, 181 Md. 362, 146 A.L.R 
590. 

NT.—In re State Tax Commission, 
240 N.Y.S. 309, 186 Misc. 104 

45. Del —Pottock v. Mellott, 22 A.2d 
843, 2 Terry 361. 

La.—Conway v. Lane Cotton Mills 
' Co.. 162 So 312, 178 La. 626. 

N.J.—City of Newark v. Yeskel, 69 
A.2d 365, 6 N J Super 434, affirmed 
74 A.2d 883, 5 NJ 313. 

N.Y.—In re Borough of Queens, List 
of Delinquent Taxes, 108 N Y S.2d 
202 . 

W.Va.—State v. Gray, 62 S.E 2d 759, 
132 WVa. 472, appeal dismissed 70 
S.Ct. 104, 338 U.S. 856, 94 L Ed. 
523. 

Wis—Devltt v. City of Milwaukee, 
62 N.W.2d 872, 261 Wis. 276. 

61 C.J. p 1011 note 35. 

▲ more summary method may be 

provided for the collection of taxes 
due to the sovereign than is pro¬ 
vided for the recovery of Judgment 
for debts between private citizens.— 
People v. Skinner, 115 P 2d 488, 18 
Cal.2d 849. 149 A.L.R. 299. 

ZTotloe 

Tax liens imposed for benefit of 
municipalities and other taxing au¬ 
thorities may be enforced by sum¬ 


mary proceedings, and all that is re¬ 
quired is that within reasonable lim¬ 
itations notice of such proceedings 
be given—City of Newark v. Yeskel, 
69 A.2d 355, 6 N.J.Super. 434, af¬ 
firmed 74 A.2d 883, 5 N J. 313. 

46. Cal.— Corpus Juris quoted la 

California Employment Commis¬ 
sion v. MacGregor, 149 P 2d 304, 
306, 64 Cal App 2d 691 
61 C.J. p 1044 note 12 

47. Cal —Secombe v. Louis Phil¬ 
lips’ Estate, 121 P. 388, 162 Cal. 
161 . 

61 C J. p 1044 note 13. 

48. Ind.—Ewing v. Robeson, 15 Ind. 
26 

49. Gel—B axter & Co. v. Andrews, 
62 BE 42, 131 Ga. 120, 30 L.R.A., 
N.S., 268. 

61 C.J. p 1044 note 16. 

BO. La—Oden v. Industrial Lumber 
Co., 96 So. 549, 153 La 734 
61 C J. p 1044 note 17. 

51. N.Y.—In re Veith, 58 N E 886, 
165 N.Y 204. 

52. La—State v. Standard Oil Co. 
of Louisiana, 178 So. 601, 188 La 
978 

61 C J. p 1044 note 19. 

Statutes held constitutional 

(1) In general.—State v. Sinclair 
Refining Co, 196 So. 349, 195 La 288, 
appeal dismissed Sinclair Refining 
Co. v. State of Louisiana 61 S.Ct 
39, 311 U.S. 609, 85 L.Ed. 386—61 
C.J. p 1044 note 19 [a]. 
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(2) The statute authorising action 
for collection of delinquent bank and 
corporation franchise taxes without 
affording taxpayer an opportunity to 
administrative hearing is not uncon¬ 
stitutional as depriving taxpayer 
loan association of opportunity to be 
heard on issue of fraud in a sham 
sale of assets as fully as if it had 
been granted an administrative hear¬ 
ing.—People v. Santa Fe Federal 
Sav. & Loan Ass'n, 171 P 2d 713, 28 
Cal.2d 676. 

(3) Statutes providing for the col¬ 
lection of delinquent per capita tax¬ 
es due from taxpayers and their 
wives from the taxpayers* employer 
are constitutional.—Hartman v. Co¬ 
lumbia Malleable Castings Corp., 62 
PaDist & Co 607, 51 Lanc.L Rev. 41 

(4) Fact that statute which au¬ 
thorized summary proceeding to col¬ 
lect taxes for purpose of providing 
an additional procedure for transac¬ 
tion of Important business of state 
and to speed up collection of state's 
revenues placed burden of proof on 
defendant did not deprive defendant 
of due process of law.—State v. 
Standard Oil Co. of Louisiana* 178 

So. 601, 188 La. 978. 

53. La.—Rivers v. New Orleans, 8 
So. 484, 42 La.Ann. 1196. 

61 C.J. p 1045 note 20. 

54. Minn.—In re Taxes Delinquent. 
Washington County, 266 NW. 867, 
197 Minn. 266, appeal dismissed 
Torinus v. Johnson, 57 S.Ct 44, 
299 U.S. 508, 81 L.Ed. 377, rehear- 

, ing denied 57 S.Ct 192, 299 U.8 
622, 81 L.Ed. 458. 
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§S 686-688 

' c. Remedies against Corporations 

Corporations are amenable to laws giving summary 
refriedies for the collection of taxes. 

Corporations as well as individuals are amenable 
to the laws giving summary remedies for the col¬ 
lection of taxes, and may be proceeded against in 
the same way. 66 In addition, some laws provide a 
drastic method of enforcing the payment of state 
taxes by corporations, by authorizing the courts to 
enjoin a delinquent corporation from the transaction 
of any business, or from any exercise of its cor¬ 
porate franchises, until the taxes are paid, and even 
by forfeiture of it 9 charter. 56 When a corporation 
is in the hands of a receiver, taxes may be col¬ 
lected by a proceeding in the court having charge, 
directing the receiver to pay the taxes out of the 
funds in his hands. 67 

§ 687. Tax Execution or Warrant 

Collection or enforcement of taxes by tax execu¬ 
tion or warrant is discussed infra §§ 688-692. 

Examine Pocket Parts for later cases. 


§ 688. —Issuance and Requisites 

A tax execution it a writ authorizing seizure and sale 
of property for delinquent taxes, and its Issuance and 
requisites are controlled by the statute authorizing It. 

A tax execution is a writ authorizing the seizure 
and sale of property for delinquent taxes, and dif¬ 
fers from an ordinary execution in that it is not 
based on a judgment but merely on a list of delin¬ 
quent taxes returned and filed according to law, 68 
and is, in some jurisdictions, available as an addi¬ 
tional mode of procedure for recovery of delinquent 
taxes. 69 In order to be valid process it must be 
signed and sealed as the law directs, 60 and recite 
the necessary jurisdictional facts to authorize its 
issuance, 61 including a specification of the taxes for 
which it is issued, 62 and must be issued against 
the property chargeable with the tax, 63 and be di¬ 
rected to an officer authorized by law to execute 
it, 64 although the omission of the name of the col¬ 
lector has been held not to render the warrant 
void 66 The tax execution or warrant must be time¬ 
ly issued. 66 Likewise there must have been a valid 


55. La.—New Orleans v. Home Ins 
Co., 16 So 377, 46 La.Ann. 556 

61 C.J. p 1045 note 21. 

Limitations 

In constitutional provision that 
certain taxes shall prescribe in three 
years from last day in year in which 
such taxes are due, use of wordB 
"are due" and "shall" indicates that 
prescription became available at 
time provision became effective as 
against taxes which were three years 
or more past-due when provision be¬ 
came effective, as well as against 
taxes becoming due thereafter — 
State v. Alden Mills, 12 So 2d 204, 
202 La. 416. 

56. N.J.—Electro-Pneumatic Trans¬ 
it Co.’s Case, 26 A. 463, 61 N.J Eq 
71, affirmed 33 A. 50, 52 N.J Eq 
686 . 

61 C.J. p 1046 note 22 

57. NY—Central Trust Co. v. New 
York, etc, R. Co., 18 N.E 92, 110 
N.Y.' 260, 1 L.R.A. 260 

58. Mich —Boyce v Stevens, 49 N. 

W. 577, 86 Mich. 549. I 

61 C J p 1046 note 24. 

59. SC—American Surety Co. v. 
Hamrick Mills, 9 S.E 2d 433, 194 
SC 221. 

60. Minn—In re Nelson Lumber 
Co, 63 NW 630, 61 $linn 238. 

fa C.J. p 1045 note 28. ' 1 

01. Ga.-~Equitable Bldg., etc , r As- 

’ sodfation v. State, 42 S E. 87, 116 
Ga. 746. 

61 C.X * 1046 note 29. 

88. S.G.—State v. Hodges, 48 S.C.L. 


256—State v. Graham, 20 S C L 
457. 

61 C J. p 1045 note 30. 

Interest 

Execution issued by tax collector 
for taxes appearing to be due on an 
assessment made by tax receiver un¬ 
der statute providing for collection 
of tax on unreturned .property prop¬ 
erly Included Interest from Decem¬ 
ber 20 in the year in which the tax 
liability arose, as against contention 
that interest was not chargeable be¬ 
fore date of assessment.—Hardin v. 
Reynolds, 6 S.E 2d 828, 189 Ga. 584. 

63. Ga.—Fite v. Whittemore, 148 
SE 279, 39 GaApp 671. 

61 C J. p 1045 note 81. 

Partnership property 

Tax fieri facias was valid, al¬ 
though issued against partnership 
dissolved by death of copartner, 
where issued while surviving part¬ 
ner was winding up partnership af¬ 
fairs —Ledbetter v. Farrar Lumber 
Co., 171 SE 874, 177 Ga. 779. 

Beal or personal property 
Where a personal tax was levied 
only on specific personalty and was 
not levied or assessed on realty, it 
was collectable after delinquency by 
l<evy of a tax warrant on taxpayer’s 
personal or real property—Board of 
Com’rs of Garfield County v. Phil- 
lip. University, 142 P.26 606, 193 
Okl. 222. 

Taxes due by, corporation 
Where corporation was chartered 
to take over automobile supply busi¬ 
ness theretofore operated by plain¬ 
tiff, and it was later dissolved and 
plaintiff purchased a part of its 

n 66 


stock in trade and thereafter con¬ 
tinued the business, and subsequent¬ 
ly sold the business for value to 
innocent third persons, attempt 
thereafter to levy on the property 
of plaintiff to satisfy taxes due by 
the corporation was unauthorized — 
Roach v. Pritchett, 47 SE2d 20, 228 
NC. 747. 

64. Ga.—Winn v Butts, 66 S B. 406 

127 Ga. 885. 

61 C.J. p 1045 note 32. 

65. Mo—Dickson v. Rouse, 80 Mo 

224. 

Vt.—Wilson v. Seavey, 38 Vt 221 

66 . Ala,—Howell & Graves v. Curr 

ry, 5 So.2d 105, 242 Ala 122. 

Tims for enforcement; limitations 

(1) The five-year limitation on all 
"actions" by the state or any sub¬ 
division thereof for recovery of 
amounts claimed for licenses, fran¬ 
chise taxes, or other taxes applies 
to issuance and levy of execution 
for satisfaction of state tax commis¬ 
sion's assessment of foreign corpo¬ 
ration franchise tax; the term "ac¬ 
tions,"'as used in the statute, em¬ 
braces all civil proceedings institut¬ 
ed or set on foot to enforce tax lia¬ 
bility.—Howell 4b Graves v. Curry, 
supra. 

(2) Claims for taxes should be 
enforced within seven years from 
the date when they are due and 
when executions oould have been is¬ 
sued therefor, unless within such 
time an execution is Issued and en¬ 
tered on the, general execution 
docket, as ifr the case of Judgments; 
and the requirement IS not fulfilled 
by merely depositing ^4kecution In 
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assessment of defendant's property 67 and a demand 
for payment. 68 A slight and unprejudicial irregu¬ 
larity in the warrant will not render the levy void, 69 
nor does the failure to attach an unsigned receipt 
thereto as required by law. 70 An execution issued 
under invalid warrants is not validated by a sub¬ 
sequent validation of the invalid warrants 71 A 
statutory provision that a tax warrant judgment 
shall become dormant and cease to operate as a lien 
after expiration of a specified time unless kept alive 
by the issuance of execution, and shall be released 
after lapse of a further specified time, applies as to 
liens on personalty. 72 

Property subject to seizure . After-acquired prop¬ 
erty may be levied on, 73 but property sold when ex¬ 
empt from taxation, although remaining m the 
seller's possession, is not thereafter subject to levy 


for taxes due by the seller on other property. 74 

Objections to execution . The progress of an exe¬ 
cution issued by the tax collector in due form for 
state and county tax cannot be properly resisted by 
interposing an affidavit of illegality, 76 Payment of 
taxes without objection to the form of the execu¬ 
tion is a waiver of objection to its validity. 76 

Alias tax warrant . Where a tax warrant has been 
returned with the taxes uncollected, an alias tax 
warrant may, under some statutes, be issued. 77 

§ 689. - Levy and Return 

The proceedings of a tax officer executing a tax exe¬ 
cution are governed by the rules applicable to ordinary 
execution!, and the provisions of the act authorising tax 
executions. 

The proceedings of an officer executing a tax 


office of clerk and having entry of 
tiling made thereon, but execution 
should be actually entered on dock¬ 
et—Suttles v Dickey, 16 6 E.2d 445, 
192 Ga. 382. 

(3) Under statute providing that 
“all laws” with respect to period of 
limitation as to ordinary executions 
for any purpose or as to length of 
time or circumstances under which 
they lose their lien are applicable to 
tax executions, the quoted words re¬ 
fer to statute dealing with lien with 
respect to period of limitation as to 
ordinary executions and as to the 
length of time and circumstances 
under which they lose their lien, 
executions for state and county tax¬ 
es which were entered on general 
execution docket before expiration 
of seven-year period did not become 
dormant and unenforceable because 
of fact that Beven years elapsed fol¬ 
lowing their issue and no entry on 
the executions by an officer author¬ 
ized to execute and return them was 
entered on the execution docket — 
Darby v. De Loach, 9 S E 2d 626, 
190 Ga. 499. 

(4) The statute declaring deeds, 
mortgages and liens of all kinds ef¬ 
fective from date of filing as against 
third persons acting in good faith and 
without notice is not applicable to 
claim for taxes, which must be en¬ 
forced within seven years from date 
when tax is due and when execution 
could have been issued therefor, un¬ 
less within such time an execution 
is issued and entered on general 
execution docket.—Suttles v. Dickey, 
supra. 

(5) The tax against property of 
car companies is for the recovery of 
money and has the effect of a judg¬ 
ment for that purpose, and seizure 
by tax commission of a railway car 
belonging to car company to collect 
delinquent taxes is a form of execu¬ 
tion for enforcement of such Judg¬ 


ment and is not authorized after 
eight years from time tax commis¬ 
sion is empowered to enforce col¬ 
lection of the tax.—Crystal Car Line 
v. State Tax Commission, 174 P 2d 
984, 110 Utah 426. 

07. Ala.—Town of Albertville v. 
Hooper, 72 So. 258, 196 Ala. 642. 

Ooaoluslvsiisss of assessment 

Where tax receiver made assess¬ 
ment under statute providing for 
collection of tax on unretumed prop¬ 
erty, it was duty of tax collector to 
issue execution for taxes appearing 
to be due on the assessment notwith¬ 
standing the assessment was not 
conclusive but was subject to right 
of defendant in execution to arrest 
process by a suit in equity.—Hardin 
v Reynolds, 6 S.E.2d 828, 189 Ga. 
534. 

68. Mass—Bartlett y. Tufts, 134 N. 
E 630, 241 Mass. 96. 

89. Kan—Witschy v. Seaman, 112 
P 739, 83 Kan 634. 

S C.— Corpus Juris quoted iu Smith 

v Greenville County, 199 S.E. 416, 
419, 188 S.C. 349. 

70. Ga.—Wilson v. Herrington, 18 
S E. 129, 86 Ga. 777. 

71. N.Y —Oswego Falls Corpora¬ 
tion v. City of Fulton, 265 N.Y S 
436, 148 Miso. 170, affirmed 268 N. 
Y.S. 978, 241 App.Div. 660. 

72. Kan —State v. Gamble, 188 P. 
2d 935, 164 Kan. 288. 

Failure to Issue execution 

(1) Tax warrant judgments for 
delinquent personal property taxes 
should have been released of record 
by district court clerk two years 
after they became dormant because 
of failure to issue execution thereon 
within five years after entry thereof, 
so as to preclude subsequent issu¬ 
ance of garnishment summons there- 
on.—State v. Gamble, supra. 
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(2) No valid garnishment sum¬ 
mons could issue on personal prop¬ 
erty tax warrant judgments which 
had become dormant because of fail¬ 
ure to issue execution thereon with¬ 
in five years after their entry, even 
though they were not yet subject to 
release of record by district court 
clerk.—State v. Gamble, supra. 

73. Ga.—People’s Credit Clothing 
Co. v City of Atlanta, 160 S.E. 
873, 173 Ga. 653. 

74. Ga-—Sumter County v. Hollis, 
180 SE. 750, 61 Ga.App. 410. 

75. Ga—Goolsby v. Board of Drain¬ 
age Com’rs of Cedar Creek Drain¬ 
age Diet., 119 SE, 644, 156 Ga 
213. 

61 C.J. p 1046 note 89. 

76. SC—Salley v. McCoy. 200 SE 
724, 189 S.C. 157. 

77. Kan —Richards-Conover Hard¬ 
ware Co. v. Sharp, 95 P.2d 360, 150 
Kan. 506. 

Authority to lssuo 

The general rule that one having 
authority to issue a tax warrant has 
authority to issue an alias tax war¬ 
rant if the first is returned without 
having accomplished its purpose is 
not abrogated by a statutory provi¬ 
sion for issuing an alias execution 
or writ under special circumstances, 
since such statute is normally re¬ 
garded as supplemental to the gener¬ 
al power to issue such alias Instru¬ 
ments rather than a limitation on 
such general power.—Richards-Con¬ 
over Hardware Co. v. Shartf, supra 
The fast that tax warrant issued 
by county treasurer was rsturasd 
uaoollsotsd by sheriff would not 
have the effect of payment of taxes 
on personalty, and taxpayer would 
be deemed to owe the taxes, and they 
could be collected on any appro¬ 
priate tax warrant Issued therefor 
—Richards-Conover Hardware Co. v. 
Sharp, supra. 
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execution are to be governed by the rules applicable 
to ordinary executions on judgments, except in so 
far as they m^y be modified by statute. 78 If the 
law requires a demand to be made on the taxpayer 
before proceeding with the execution, a levy with¬ 
out such demand is illegal. 79 Notice must be given 
to the taxpayer when the collection of the tax is 
by warrant, 80 and in any case the citizen must be 
allowed the full time which the statute grants him 
within which to pay his taxes voluntarily; 81 but 
it has been held that, on refusal to pay, the col¬ 
lector may at once make a levy. 82 The officer 
is required to make return of his doings on the 
execution to the proper court or officer, but not to 
the taxpayer. 83 

§ 690. - Release or Delivery of Property 

on Bond 

Under tome statutes property levied on under a 
tax execution may bt released on bond. 

Some statutes provide for the release or surrender 
of personal property levied on under a tax execu¬ 
tion, on the giving of a forthcoming bond or a 
bond for the payment of the taxes, by the owner 
or by a third person claiming the property; 84 but, 
in the absence of a statute, no such bond can law¬ 
fully be taken by the collector or officer serving the 
writ. 85 

Suit on bond . No demand is necessary before suit 
may be brought on the bond after failure to pay the 
tax or return the property where the time and place 
of redelivery are fixed. 86 

78. N.H.—Woods v. Davis, 34 N.H. 

323. 

61 C J. p 1045 note 40. 

Zisvy on intangible rights 

The Interest of plaintiff as owner 
of part of royalty from proceeds of 
oil and gas was an intangible right 
not connected with the realty from 
whioh oil and gas were produced, 
and sheriff did not legally levy on 
the Interest of plaintiff by posting 
a notice on the realty pursuant to 
tax warrant commanding sheriff to 
levy amount of unpaid and delin¬ 
quent personal property taxes on 
plaintiff's personalty.—Robison v. 

Robison, 136 P.2d 159, 166 Kan. 494. 

Signature on entry of levy 

Under statutes providing that 
executions issued by tax collector 
for nonpayment of taxes should be 
directed to the sheriffs and consta¬ 
bles of state, that executions could 
be levied by either of the officers to 
whom directed or other officers who 
by law may be authorized in their 
place, and that the officer making 
the levy should enter it on the 
process by virtue of which the levy 


§ 601. Supplementary Proceedings 

Under some statutes where a tax execution Is re¬ 
turned unsatisfied resort may be had to proceedings sup¬ 
plementary to execution. 

A statutory “proceeding supplementary to execu¬ 
tion” is an examination of a judgment debtor under 
oath, touching all his property and effects, with a 
view to the discovery of property subject to levy, 
which may be resorted to when an execution is re¬ 
turned unsatisfied. In some states this proceeding is 
authorized to be taken as an aid in the collection of 
taxes, 87 while in other jurisdictions a tax execution 
is not considered an execution after judgment 
within the meaning of a statute providing for pro¬ 
ceedings supplementary to execution. 88 Where a 
supplementary proceeding is allowed it is founded 
on a return by the tax collector that the tax re¬ 
mains unpaid and that he is unable to find property 
on which to levy, 89 and on an application to a prop¬ 
er court for an order requiring the taxpayer to 
submit to examination, 90 and the same rules as are 
applicable to proceedings on an ordinary judg¬ 
ment generally apply. 91 It is not a proper form of 
procedure against a foreign corporation. 92 No per¬ 
sonal service of summons to appear for examination 
is necessary where the warrant has been returned 
unsatisfied. 93 Refusal to answer questions is prima 
facie evidence that the person examined has suffi¬ 
cient property to pay the tax. 94 

Motion to vacate is the proper way to show de¬ 
fendant had enough property which the collector 
could have found, 96 but cannot be used to set up an 

165 NT. 204—Smith v. Meader 
Pen Corp., 8 N Y S 2d 39, 266 App 
Div 397, affirmed 20 N E 2d 13. 
280 NT. 564 

88. Ind—West v. State, 79 ME 
861, 168 Ind 77. 

61 C.J. p 1046 note 62. 

89. NY—In re Veith, 58 NE. 886, 

166 NY 204. 

61 C J. p 1046 note 53. 

N.Y.—Matter of Wright, 76 N.Y 
S, 776, 73 App.Div. 76. 

61 C.J. p 1046 note 54. 

91. N.Y.—Matter of Gould, 78 N.Y.S 
381, 75 App.Div. 676, 33 N.Y.Civ 
Proc. 192—In re Conklin, 86 Hun 
688 . 

90. NY—In re Maltble, 119 N.E 
389, 223 N.Y. 227 

61 C.J. p 1046 note 67. 

98# N.Y.—In re State Tax Commis¬ 
sion, 240 N.Y.S 309, 126 Mlsc. 104 

04. Wls.—Wauwatosa v. Gunyon, 25 
'Wis 271. 

98. N.Y.—In re Hartshorn, 17 N.Y. 

a 567, 63 Hun 624. 

61 C.J. p 1046 note 60. 


was made, the entry of levy on exe¬ 
cutions levied by a deputy sheriff 
need not be signed by the sheriff or 
by some one legally authorized to 
sign his name for him —Durham v. 
Smith, 198 SE 734, 186 Ga. 565. 

79. U S.—Missouri v. Spiva, C.C. 
Ato., 42 F 435. 

61 C.J. p 1045 note 41. 

80. Vt.—Town of Wllliamstown v. 
WillJamstown Co., 144 A. 203, 101 
Vt 419. 

81. Ind.—Veit v. Graff, 87 Ind. 253 
8a Vt—Hurlbut v. Green, 42 Vt 

316. 

61 C.J. p 1046 note 44. 

)B3. Vt—Spear v. Tilson, 24 Vt 420 
84. Ariz.—Curry v. Gila County, 63 
P. 4, 6 Ariz. 48. 

61 C.J. P 1046 note 47. 

8a Colo.—Hardesty v. Price, 3 Colo. 
556. 

S.D.—Brule County v. King, 77 N.W. 
107, 11 S.D, 294. 


8a Ind.—Midland R. Co. 
38 N.E. 57, 11 Ind.App 


v. State, 
433. 


87. N.Y.—:In re Veith, 68 N.B, 886, 
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objection to the assessment, which could have been 
raised when the assessment was made. 96 

Costs . A provision that costs may be allowed 
against the person examined, but not in his favor, 
exempts the county treasurer from costs in the 
original proceeding only, and not on an unsuccess¬ 
ful appeal by him. 97 

§ 692. -Assignment of Tax Execution 

By virtue of statute a third person paying the amount 
of the tax execution may have it assigned to him and 
enforoe Its payment and priority. 

Where a statute so provides, if any third per¬ 
son will pay the amount of a tax execution it may 
be assigned and transferred to him, and he shall 
have the same rights of enforcing payment and of 
priority as the execution carried in the hands of the 
officer holding it; but, without the permission of 
such a statute, a tax execution is not assignable. 98 
Only the officer having the duty of enforcing the 
execution can transfer it. 99 No transfer can be 
made where the execution has been satisfied 1 or 
on payment by the assignee of less than the full 
amount due on it, including costs. 2 It is neces¬ 
sary to have the transfer properly entered on the 
execution docket of the superior court or it will lose 
its force as to all except defendant 3 After trans¬ 
fer the marshal has no power over the fieri facias 
other than to enforce it at the instance, and for the 
benefit, of the transferee. 4 


§ 693. «-Rights of Third Persons 

Statutory provisions may allow a remedy to third 
persons having an interest in the seized property. 

Under a statute providing a remedy of claim 
where third persons have an interest in the prop¬ 
erty seized, a claim to the property, if interposed, 
should be referred to the court for trial. 6 Where 
the property seized is subject to the warrant the 
remedy of claim is not available, 6 and it makes no 
difference that the taxpayer had other property 
which might have been seized. 7 

§ 694. Distress and Proceedings Thereon 

a. In general 

b. Conditions precedent 

c. Property subject to distraint 

d. Proceedings on distress 

a. In General 

A statutory remedy of distress for the collection of 
taxes is restricted in its manner and time of operation. 

In many jurisdictions provision is made by statute 
for the collection of taxes by way of distress, 6 but 
this remedy must be authorized by statute, since, 
as applied to the collection of taxes, it has no jus¬ 
tification in the common law. 9 It has been held not 
to be a judicial process but merely a private remedy 
of the person entitled to collect the tax. 10 Since it 
is a severe remedy, it is restricted in its operation 
to the person against whom the tax is assessed, 11 
and the officer executing it is very strictly limited 
with respect to the taxes which he may enforce in 


96. NY.—In re Adler, 66 N.E. 926. 
174 N.Y. 287. 

97. N.Y.—In re Pryor. 78 NYS 961, 
67 AppDlv. 316. 

98. Ga.—State v Wingfield, 69 Ga. 
202—Smith v. Mason, 48 Ga. 177. 

99. Ga.—Thomas v. Lester, 142 S 
E 870, 166 Ga. 274. 

61 C J. p 1046 note 66. 

1. Ga—Blalock v. Buchanan, 40 S 
E 717, 114 Ga 664. 

8. Ga.—Wilson v. Herrington, 13 S. 
E 129, 86 Ga 777—Laurens Coun¬ 
ty v. Citizens' Bank of Valdosta, 
72 SB 67, 9 GaApp. 662. 

3. Ga—Thompson v. Adams, 120 
S E 529, 167 Ga 42. 

61 C J p 1047 note 68. 

Effect of failure to record 

Record of transfer of tax fieri 
facias is necessary to preserve lien 
only as to persons purchasing prop¬ 
erty bona fide subsequent to trans¬ 
fer—Federal Land Bank of Colum¬ 
bia v. Farmers' & Merchants' Bank, 
170 SB. 504, 177 Ga 606—61 C.J. p 
1047 note 68 [bj. 


4. Ga—Freeman v. Holcombe, 67 
Ga 337. 

5. Ga—Winn v Butts, 66 S E. 406, 
127 Ga 385 

61 C J. p 1047 note 71. 

6. Ga.—Jordan v. Baggett, 140 S E 
902, 37 GaApp 637. 

61 C J. p 1047 note 72. 

7. Ga—Brown v. Roach, 120 SE 
813, 31 GaApp. 476. 

8. US—U. S. v. Certain Land Sit¬ 
uated in City of St. Louis, D C Mo., 
61 FSupp. 80. 

Ill —People ex rel. McDonough v. 
Chicago, M, St P. & P. R. Co, 
188 N.E. 404, 364 Ill. 438. 

Pa—Van Meter v. Moore, 30 Pa 
Dist.&Co. 459, modified on other 
grounds 31 PaDist.&Co. 666 
Wash.—Bennett v. Grays Harbor 
County, 130 P.2d 1041, 15 Wash.2d 
331. 

61 C J. p 1047 note 74. 

Nature of distress 

Distress for taxes is in its nature 
an execution.—Flack v. Byse Agen¬ 
cy, 76 A 2d 788, 06 N.H. 336. 
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Charter provision held constitutional 

Fla—City of Tarpon Springs v. 
Chrysostomides, 146 So. 845, 108 
Fla 500. 

Purpose of statute 

Statute providing for immediate is¬ 
suance of distraint warrants by a 
county treasurer if personalty is 
about to be removed from Jurisdic¬ 
tion is designed only to effectuate 
the collection of current taxes on 
personalty about to be removed from 
jurisdiction —City and County of 
Denver v. Tax Research Bureau, 71 
P.2d 809, 101 Colo. 140. 

9. Md.—Hull v. Southern Develop¬ 
ment Co., 42 A. 943, 89 Md. 8. 

61 C.J. p 1047 note 75 

10. US —Ross v. Holtzman, D.C., 20 
F Cas No.12,075, 3 Cranch C.C. 391. 

S.D—Acme Harvesting Mach. Co \ 
Hinkley, 122 N.W. 482, 23 S.D 609, 
21 Ann.Cas. 748. 

11. Vt— Daniels v. Nelson, 41 Vt 
161, 98 AmD. 677. 

Wash—Lovell v. Spokane County, 13 
P.2d 59, 168 Wash 683. 
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this manner 1 * and die territorial extent of His au¬ 
thority. 1 * 

“ ' , 

Distress may be used to collect special assessments 
as well as other taxes . 14 Distress cannot be made 
after the death of the taxpayer , 16 or after the ar¬ 
rest of the tax debtor for nonpayment 16 An error 
of form in the warrant is not objectionable where 
it works no harm . 17 In the absence of statute the 
collector need not return the warrant to the as¬ 
sessors . 18 The procedure for tax collection by 
distraint requires no implication of a lien , 19 and 
neither the tax 20 nor the warrant 21 is a lien on 
the personalty until actual seizure. If property 
taken on distress is replevied or is released on the 
claim of a third person, or ott the owner's giving a 
note for the amount of the taxes, the taxes are not 
paid, and this is no bar to a subsequent distress . 22 

Taxes on omitted property may be collected by 
distraint . 23 

Limitations and. laches. The limitations period 
barring an action for taxes does not affect the nght 
to distress , 24 nor does a statute of limitations ap¬ 
plicable to civil actions generally . 25 A tax collector 
has no nght to proceed to collect taxes by distraint 
except within the period of his warrant for the 
particular tax or an extension thereof ; 26 but such 
an extension does not validate distraint proceedings 
for the collection of taxes which had already been 
instituted at a time when the warrants had ex¬ 
pired . 27 

A moratorium period on tax foreclosure proceed¬ 
ings has been held applicable to distraint proceed¬ 
ings . 28 

12. Me.—Howard v. Augusta, 74 Me 
79. 

61 C.J. p 1047 note 78. 

13. Mans—Beard v. Seavey, 78 N.35 
128, 191 Mass. 608. 

61 C.J. p 1047 note 79. 

14. Mich—Michigan Lake Superior 
Power Co. v Atwood, 86 N.W. 189, 

126 Mich. 661. 

15. Mass —Wilson v. Shearer, 9 
Mete 504. 

16. N.H —Butler v. Washburn, 25 
N.H. 251. 

Arrest see infra | 714. 

17. Moss —Barnard v. Graves, 18 
Mete. 85. 

18. Mass.—Howard v. Proctor, 

Gray 128. 

18. N.H.—Flack v. Byse Agency, 76 
A.2d 788, 96 N.H. *35. 

80. N.J.—R. C Stanhope, Inc. 

Township of North Bergen, 29 A.2d 
845, 129 N.J.Law 518—City of Bay¬ 
onne v. Bast Coast Shipyards, 44 
A.2d 405, 187 N.J.Bq. 165. 


< Notice of intention to distrain if taxes are not 
! paid immediately does not Constitute commencement 
[ of a tax foreclosure proceeding . 28 


b, Conditions Precedent 

Generally, a demand for the taxee due must be made 
before property can be distrained, and there must be a 
compliance with other statutory conditions precedent. 

It is generally required that a distress for taxes 
shkll be preceded by a demand on the -taxpayer for 
theijr payment and his refusal or neglect to comply; 
and without this the distress is illegal . 80 Demand 
can be made only in the manner prescribed by the 
statute . 81 It has been held that personal notice 32 
or personal demand 33 is not necessary where the 
Statute provides for publication; but a written or 
printed notice addressed to all taxables in the dis¬ 
trict, and posted in public places, advising that 
delinquent taxes will be collected by distraint has 
been held insufficient as a demand 34 Slight harm¬ 
less errors in the notice of intention to distrain do 
not affect its validity . 85 

Waiver . A refusal by the taxpayer to pay the 
taxes charged against him is a waiver of a formal 
demand . 36 

Other conditions. It may also be provided that 
the collector shall have the delinquent tax list in his 
possession, or that he shall exhibit it to the debtor, 
and such a requirement is mandatory . 37 

c. Property Subject to Distraint 

As a general rule, any personal property in the pos¬ 
session of the tax debtor may be distrained, even if not 
assessed. 

29. Wash—Petroleum Nav. Co. v 
King County, 96 P 2d 467, 1 Wash 
2d 489. 

30. Pa—Van Meter v Moore, 30 Pa 
Dist & Co. 459, modified on other 
grounds 31 Pa.I>ist. & Co. 666. 

61 C J p 1048 note 93 

31. Mo —National Lumber & Creo- 
sotlng Co. v. Burrows, App, 284 S 
W. 153. 

32. Conn.—Ives v. Lynn, 7 Conn 
505. 

33. Conn.—Ives v. Lynn, supra. 

34. Pa—Van Meter v. Moore, 30 
Pa.Dist. & Co. 459, modified on 
other grounds 31 Pa Dist. & Co 
665. 

35. N.H.—Bailey v. Cooper, 111 A. 
271, 79 N.H. 323. 

36 . N.Y.—Clark v. Smith, 65 N.Y S 
646, 31 Misc. 490. 

61 CJ. p 1048 note 1. 

37 . N.C.—State v. Lutz, 65 N.C. 503 
Wyo—Noble v. Amoretti, 71 P. 879, 

11 Wyo. 230. 


21. Pa.—Wright v. Wigton, 84 Pa. 
163 

61 C.J. p 1047 note 87. 

22. Me —Farnsworth Co. v. Rand, 65 
Me 19. 

Pa—McGregor v. Montgomery, 4 Pa- 
237. 

23 . Ky.—Bell v. Lexington, 85 S.W. 
1081, 120 Ky. 199, 27 Ky.L 691, 
affirmed 27 S.Ct. 87, 203 U.S. 323, 
51 UEd. 204. 

24 . Iowa.—S. L Collins Oil Co. v. 
Perrine, 176 N.W. 303, 188 Iowa 
296. 

26. U.S.—Hogan v. Ingle, D.C., 12 F. 

Cas.No.6,588, 2 Cranch C.C. 852. 
Neb.—Price v. Lancaster County, 24 
N.W. 705, 18 Neb. 199. 

26 . Pa.—Van Meter v. Moore, 80 Pa. 
Dist. & Co. 459, modified on other 
grounds 81 Pa.Dist. & Co. 665. 

27. Pa.—Van Meter v. Moore, su¬ 
pra. 

28 * Wash,—Western Finance Corpo¬ 
ration v. Thurston County, 28 P. 
2d 576, 178 Wash. 455. 
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What property shall or shall not. be subject to disr 
traint for taxes is a matter to be determined by the 
legislature in the reasonable exercise of its pow¬ 
ers . 88 As a rule, subject to statutory exceptions, any 
property which is in the nature of personalty as 
distinguished from realty is subject to distraint for 
taxes , 88 provided it is found within the jurisdic¬ 
tion , 40 and the officer is not restricted to seizing the 
particular property on which the tax was as¬ 
sessed . 41 Primarily, no property can be taken but 
such as belongs to the tax debtor and is in his 
possession at the time , 42 but in order to expedite the 
collection of taxes leaving contests as to the ultimate 
liability to pay them to be settled later, the laws 
sometimes provide that property in the possession 
of the tax debtor as agent, bailee, or custodian , 43 or 
the goods of a tenant or occupant of the premises , 44 
or property purchased after the attaching of a lien 
for taxes against the former owner , 45 may be taken 
on distress. Property of a partner may be seized 
for taxes owed by the partnership . 46 Statutory 
distraint cannot be based on a contract as between 
the buyer and seller of the property . 47 The fact 
that the property is mortgaged is no bar to dis¬ 
tress , 48 but chattels which are not in the possession 
of the taxpayer may be taken only for taxes assessed 
thereon . 48 Where a taxpayer, who has contracted 


to pay delinquent taxes on property in installments, 
is about to remove the property from the jurisdic¬ 
tion, the property is subject to distress for taxes 
represented by future installments . 60 Property 
which is in the custody of the law cannot be tak¬ 
en. 6 ! 

d. Proceedings on Distress 

In the exercise of sound discretion the officer dis¬ 
training should not inconvenience the taxpayer. It it 
generally not neceaeary that the officer take actual phys¬ 
ical pot tot 1 1 on of the property. 

The officer authorized to distrain for taxes 52 
must exercise a sound discretion as to the property 
to be seized to satisfy the tax 63 and the amount , 54 
and, where different articles of property are avail¬ 
able, he is bound to select that which will best satis¬ 
fy the tax with the least expense and inconvenience 
to the taxpayer 65 The amount of property dis¬ 
trained must not be excessive 56 and, if it is, the 
seizure is illegal . 67 While it has been held that the 
officer must take and maintain the actual custody 
and control of the property 68 either by himself or 
through his servant , 58 he need not take actual, physi¬ 
cal possession of the property distrained , 60 and it is 
sufficient that the holder of the property be given 
notice of seizure 61 The costs and fees of such a 


38. Ind—Kramer v Beebe, 115 N.E 
88, 186 Ind. 849 

39. NH—Flack v. Byse Agency, 76 
A.2d 788, 96 NH 835. 

61 C.J. p 1048 note 4. 

Property not subjeot to ■elxnre 
Where land and timber standing 
thereon owned by same person have 
been assessed together as realty, 
county taxing officer thereafter can¬ 
not levy on or distrain the unsevered 
timber as “personal property" in sat¬ 
isfaction of taxes previously levied 
on the realty —Bennett v. Grays Har¬ 
bor County, 130 P.2d 1041, 15 Wash 
2d 831. 

40. Kan.—Perry v. Hogan, 46 P. 996, 
5 Kan.App. 468. 

41. N.J—Mullins v. Jersey City, 88 
A 822, 61 N.J Law 185. 

61 C J p 1048 note 6. 

Nontaxable property 

Distress may be made on any 
goods and chattels of taxpayer re¬ 
gardless of whether or not taxable, 
except such as are expressly exempt 
from distraint by statutory provi¬ 
sion.—Flack v. Byse Agency, 76 A. 
2d 788, 96 N.H. 835. 

Distraint of all taxpayer's property 
Even though treasurer in making 
distraint for nonpayment of personal 
property tax is not limited to proper¬ 
ty assessed but may distrain any 
personal property belonging to tax 
debtor within county sufficient to 


meet taxes, all of one’s personal 
property cannot be distrained and 
sold in mass to satisfy tax assessed 
against only portion of such prop¬ 
erty.—Mogan v. Larson, 48 P 2d 621, 
183 Wash. 287. 

42 . N.D —Lyman County, S D, v 
Scott, 281 NW 902, 68 N D 596, 
stating South Dakota law. 

Wash—Lovell v. Spokane County, 13 
P.2d 69, 168 Wash. 683. 

61 C.J. p 1048 note 7. 

43 . N.Y.—Hersee v Porter, 3 NE. 
388, 100 NY 403 

61 C.J. p 1049 note 8. 

44 . N J —Morrow v. Dows, 28 N J. 
Eq. 459. 

61 C.J. p 1049 note 10. 

45. Wash—Goodsell v. Spokane 
County, 238 P. 612, 135 Wash 669. 

61 C J p 1049 note 9. 

46 . N.H—Bailey v. Cooper, 111 A. 
271, 79 NII 323. 

47 . Wash—Lahn & Simons v. Mat- 
zen Woolen Mills, 271 P. 830, 149 
Wash. 538—Tacoma Grocery Co v. 
Pierce County, 253 P. 1079, 142 
Wash. 670. 

48 . Veu — Chambers v. Higgins, 193 
S.B. 531, 169 V&. 345. 

49 . Va.—Chambers v. Higgins, su¬ 
pra. 

50. S D.—Thompson v. Wordeman, 
266 N.W. 142, 64 S.D. 261. 
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51. U.S.—McRae v. Bowers Dredg¬ 
ing Co., C.C.Wash., 90 F. 360. 

61 C J. p 1049 note 14. 

52. Officers authorised 

(1) Assistants employed by spe¬ 
cial tax collector, inasmuch as they 
may be designated as deputy special 
tax collectors, may distrain for de¬ 
linquent taxes in B&me manner as 
special tax collector himself—Nich¬ 
ols v. Land, 157 S.W.2d 303, 288 Ky 
693. 

(2) Service and execution by sher¬ 
iff of distraint warrant for taxes 
were not unlawful as delegation of 
treasurer’s power to collect taxes — 
Goldsmith v. McAnally, 20 P.2d 1009, 
92 Colo. 384. 

53. NH.—Jewell v. Swain, 57 N.H. 

506. 

54. NH.—Jewell v. Swain, supra. 

55. N.H.—Jewell v. Swain, supra. 

56. N.H.—Jewell v. Swain, supra. 

57. Neb—Chamberlain v. Woolsey, 
92 NW. 181, 95 N.W. 38, 66 Neb 
141. 

88. Vt.—Dodge y. Way, 18 Vt. 457. 

59. Vt.—Dodge v. Way, supra 

60. N.D.—St. Anthony, etc., El Co 
v. Soucie, 83 N.W. 212, 9 N D 346, 
50 L.R.A. 262. 

61. Wash.—J, K. Lumber Co. v 
Ash, 176 P. 650. 104 Wash. 688. 
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proceeding are regulated hy specific statutes, and * 
statute providing fee9 for levying executions issu¬ 
ing out of a court does not apply. 65 Property ille¬ 
gally distrained may be replevied, as discussed infra 
§ 733, or the distress may be withdrawn on payment 
of the taxes and costs. 68 

§ 695. Sale of Property 

a. Right to sell in general 

b. Notice of sale 

c. Time, place, and conduct of sale 

d. Return of sale 

e. Rights and liabilities of purchasers 
a. Right to Sell in General 

The right to sell personal property for taxes Is pure¬ 
ly statutory, and the statutory requirements must be 
strictly followed. 

In the absence of statutory provision therefor 


thefe can be no sale of personal property for 
taxes levied on it as the term “sale” is ordinarily 
understood when applied to tax proceedings. 64 Some 
statutes explicitly authorize the sale of personal 
property for the satisfaction of taxes, 66 and provi¬ 
sions governing the sale must be strictly followed. 66 
In order to justify an officer in selling personal 
property for taxes he must have a legal and suffi¬ 
cient warrant 67 for taxes which remain due and un¬ 
paid 68 and which are chargeable to the person whose 
property is to be sold ; 66 he must be the officer 
authorized by statute to conduct the sale; 76 the 
property to be sold must be in his possession or sub¬ 
ject to a lien for the taxes; 71 and the property 
must have been described m the assessment list. 72 

Sales by an officer authorized to conduct them 
are presumed properly conducted, and under some 
statutes they are perfect and complete, without 


error dismissed 40 S.Ct. 8. 250 IJ. 
a 676, 64 LEd 1201. 

61 C.JT. p 1049 note 24 

62. N T —Manhattan R Co v. 
Meryes, 56 N.Y.S 663, 38 App Div. 
120, affirmed 60 N.E 1115, 167 N.Y. 
539. 

63. Tenn —Hill v. Allen, Ch App., 
39 S.W. 892. 

64. U.S.—Richard T. Green Co v. 
City of Chelsea, CCA Mass., 149 
F.2d 927, certiorari denied 66 S.Ct. 
54, 826 US. 741, 90 LEd. 443. 

Wis.—Citizens' Savings & Trust Co. 
v. School Sisters of Notre Dame, 
139 N.W. 439, 441, 151 Wis. 619. 
Sale of land for delinquent taxes 
see Infra | 744 et seq 

68 . Ala.—Wiggins Estate Co. ▼. Jef¬ 
fery. 19 So.2d 769. 246 Ala. 183. 
Cal.—RCA Photophone v. Huffman, 
42 P.2d 1059, 5 Cal App.2d 401. 

Xa Missouri, personal property may 
be seized and sold for taxes In the 
same manner as goods and chattels 
are, or may be required to be seized 
and sold under execution Issued on 
judgments at law, and after demand 
and notice.—Stein v. Bostian, C.C.A. 
Mo., 133 F.2d 686 

66. Ala—Lane v. Roma Lumber Co., 
176 So 283, 234 Ala. 551. 

La.—Liquid Carbonic Corporation v. 

Crow, 148 So. 442. 177 La. 879. 

Miss—Byers Mach. Co. v. Cobb Bros. 
Const. Co., 179 So. 665. 182 Miss. 
212 . 

Neb—Corpus Juris cited in Krug v. 
Hopkins. 273 N.W. 221, 132 Neb. 
768. 110 A.L.R 1071. 

N.C.—Northern Mach. Works v. Hub¬ 
bard, 164 BE 113, 202 N.C. 723. 
Wash^—Mogan v. Larson, 48 P.2d 
621, 183 Wash. 287. 

61 C.J. p 1049 note 30. 

Authorised seizure as lieu 
The authorised seizure of personal 


property for the sale and discharge 
of taxes due on such property is 
the legal equivalent of a special lien 
on such property —State v. Lowman, 
Civ App, 116 S.W.2d 794, reversed 
on other grounds 133 S.W.2d 962, 134 
j Tex. 475. 

I Sale under alias warrant 

| Sale of personalty under alias dis¬ 
tress warrant obtained by sheriff 
after failure to receive adequate bid 
for property under original warrant 
was held not enjoinable at suit of 
bidder at sale under original war¬ 
rant, where all proceedings appeared 
to have been had as contemplated by 
statute.—Krug v. Hopkins, 273 N 
W. 221, 132 NOb. 768, 110 A.L.R. 1071 
Notloe 

| Even if franchise tax statute pro¬ 
vides that lien privilege or mort¬ 
gage granted by statute follows mov¬ 
able effects and assets into hands of 
bona flde purchasers or assignees 
for value, and gives state right to 
seize and sell movable property or 
chose in action to satisfy its fran¬ 
chise tax claim, by priority over all 
other claims, except for ad valorem 
taxes, state could not seize and sell 
a judgment In hands of assignee of 
tax debtor to satisfy its franchise 
tax claim without any notice to as¬ 
signee or without any contradictory 
proceedings through which assignee 
might protect his Interest and own¬ 
ership of judgment.—Folse v. Dale, 2 
So.2d 6, 197 La. 511. 

Sale ou unauthorized conditions 

Tax sale of personal property ad¬ 
vertised and sold for cash subject to 
redemption within one year by pay¬ 
ing price paid together with penal¬ 
ties and costs was void where con¬ 
stitutional and statutory provisions 
provide for sale without right of re¬ 
demption, and insertion of redemp¬ 
tion clause in advertisement of tax 
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sale, offer of sale, and in sale of 
personal property, could not be dis¬ 
regarded as surplusage —Liquid Car¬ 
bonic Corporation v. Crow, 148 So 
442, 177 La. 379. 

67. Wis—Keystone Lumber Co v 
Pederson, 67 N.W. 696, 93 Wis 
466 

61 C J. p 1049 note 31. 

Requisites of warrant or execution 
see supra | 688. 

68. La.—Harris v. Deblieux, 38 So 
946, 116 La. 147. 

61 C.J p 1050 note 32. 

Sals held valid 

Fla—Warren Co v. Howell, 8 So.2d 
167, 147 Fla. 602. 

69. Wash.—Pacific Finance Corpo¬ 
ration v. Snohomish County, 295 P 
110, 160 Wash 384 

61 C J. p 1050 note 33. 

leased property 

Where personal property tax on 
moving picture sound equipment was 
assessed against lessee of equipment 
who was in lawful possession there¬ 
of, although not the owner, such 
equipment could be sold to satisfv 
the tax—RCA Photophone v. Huff¬ 
man, 42 P.2d 1059, 5 Cal.App.2d 401 

Mortgaged property 

Ga.—Brown v. Smith, 178 S E. 180, 
60 Ga.App. 332—Carroll v. Rich¬ 
ards, 178 S.E. 178, 60 Ga App. 272. 
La.—Liquid Carbonic Corporation v 
Crow, 148 So. 442, 177 La. 379. 
Vo.—Chambers v. Higgins, 193 S.E. 
531, 169 Va. 345. 

70. Mont.—Perham v. Putnam, 267 
P. 305, 82 Mont. 849. 

71. Cal.—People v. Smith, 55 P. 765, 
123 Cal. 70. 

Ill —Forth v. Pursley, 82 111. 152. 

78. Wash.—Mogan v. Larson, 48 P. 
2d 621, 182 Wash. 28T. 
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the sanction or confirmation of a court 7 * Where 
more than one tax lien 74 or tax warrant 75 is out¬ 
standing, one sale may be used to satisfy all such 
liens or warrants. A statute prohibiting the sale 
of real estate for taxes does not apply to sales of 
personalty, 76 but a part of the realty, such as a 
fixture, cannot be sold as constituting “personalty.” 77 

Property purchased on conditional sale. Where 
a statute so provides, property properly assessed 
for taxation to a person in possession thereof under 
a conditional sale contract may be sold. 78 However, 
where sanction therefor is not found in the statute, 
the conditional vendor’s rights are not disturbed by 
the seizure, 78 and the property cannot be sold in 
the absence of a tender of the contract balance to 
the veridor. 80 It has been held that property re¬ 
possessed by the conditional seller may not be levied 
on and sold for delinquent taxes of the conditional 
buyer. 81 

Redemption. Under permissive statute the own¬ 
er of personal property may redeem from a tax sale 
thereof 82 

b. Notice of Sale 

A statutory requirement of notice before sale must 
be followed. 


Since a compliance with the statutory provisions 
for sale of property for taxes is necessary, a re¬ 
quirement of notice before sale must be complied 
with; 83 but substantial compliance therewith is 
sufficient 84 and defects,,or irregularities in the notice 
not calculated to mislead or in any way to prejudice 
the rights of the owner do not vitiate the proceed-* 
ings. 85 The officer may begin his advertisement of 
the sale within the time for which the property dis¬ 
trained must be kept to allow the owner opportunity 
to redeem provided the sale is not prematurely 
made. 86 Where the statute provides against adver¬ 
tising before a certain time has elapsed, such provi¬ 
sion must be complied with. 87 

c. Time, Place, and Conduct of Sale 

When the statute specifies the time when a sale 
may be made, it must be followed. Generally, the prop¬ 
erty must be offered in separate parcels, and the sale 
must cease when the amount of tax due has been re¬ 
ceived. 

There must be compliance with a statutory pro¬ 
vision requiring the property to be held a certain 
time before sale 88 The time for sale after seizure 


73. Neb.—Krug v. Hopkins, 273 N 
W. 221, 132 Neb 768, 110 ALR 
1071. 

74 . Fla—Warren Co v Howell, 3 
So.2d 167, 147 Fla. 602 

75. Mass —Howard v Proctor, 7 
Gray 128 

76 . Wash —J. K. Lumber Co v. Ash, 
176 P. 650, 104 Wash 388, error 
dismissed 40 S.Ct. 8, 260 U S 676, 
64 L.Ed 1201. 

61 C.J. p 1060 note 87. 

77 . Okl.—Seminole Supply Co. v 
Seminole Refining Co , 45 P 2d 1084, 
173 Okl. 32 

Wash —Bennett v. Grays Harbor 
County, 130 P.2d 1041, 15 Wash 2d 
831. 

78 . Ariz.—Weber Showcase & Fix¬ 
ture Co v Kaufman, 44 P 2d 158, 
45 Arlz 897 

79 . Wash—Pacific Finance Corpora¬ 
tion v. Snohomish County, 295 P. 
110, 160 Wash 384 

80 . Wash.—Pacific Finance Corpora¬ 
tion v. Snohomish County, supra 

81 . Tex —International Harvester 

Co. of America v. Smith, CivApp., 
91 S.W.2d 827, error dismissed. 

Tax oollector must justify actions 
Tax collector levied at his peril on 
tractor, repossessed by conditional 
seller, for taxes due by conditional 
buyer at time when tractor was in 
hands of one who claimed to have 
purchased tractor from conditional 


seller, and had burden of showing 
by preponderance of evidence that he 
had lawful right to make levy, since 
he was put on notice that tractor no 
longer belonged to conditional buy¬ 
er Finding that conditional seller 
allowed tax collector to sell repos¬ 
sessed tractor to satisfy delinquent 
taxes due by conditional buyer was 
held contrary to evidence—Interna¬ 
tional Harvester Co. of America v 
Smith, supra. 

82. Miss —Byers Mach. Co v Cobb 
Bros Const. Co., 179 So. 665, 182 
Miss. 212. 

Right to redeem from tax sale of 
real property see infra f 841 et 
seq 

83. U.S —Armstrong v New La Paz 
Gold Min. Co, C C.A.Cal., 107 F 2d 
453, applying Arizona law. 

61 C.J. p 1050 note 39 

Public notice 

The term “public place/’ in statute 
providing that notice of seizure of 
personalty to satisfy taxes and costs 
must be posted in a public place, 
means a place where the public re¬ 
sorts so that the exposure of the 
paper posted is likely to give notice 
The posting of notice of seizure of 
personalty to satisfy taxes on a boil¬ 
er on premises which belonged to 
owner of personalty and was located 
several miles from nearest town, was 
not in compliance with Arizona stat¬ 
ute requiring that notice of seizure 
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must be posted in public place — 
Armstrong v. New La Paz Gold Min 
Co, supra. 

84. Ala.—Rodgers v. Gaines, 73 Ala 
218. 

61 C J p 1050 note 40. 

Compliance held suffLotent 

(1) Description of personalty in 
notice of tax sale as “one gasoline 
shovel" and description thereof in 
bill of sale executed by tax collec¬ 
tor to purchaser at tax sale as "one 
gas shovel" were sufficiently specific, 
since the word "gas" is common! > 
used for "gasoline."—Byers Macb 
Co v. Cobb Bros. Const. Co., 179 So 
565, 182 Miss. 212. 

(2) Notice of sheriff’s sale of per¬ 
sonal property and bill of sale for 
nonpayment of personal property 
taxes, which described property as 
all of machinery and equipment in 
plant classed as personal property 
was sufficient to authorize sale and 
transfer of all property lawfully dis¬ 
trained —Mogan v. Larson, 48 P 2d 
621, 183 Wash. 287. 

85. Ill.—Lyle v. Jacques, 101 Ill 
644. 

61 C.J. p 1050 note 41. 

88. Mass.—Barnard v. Graves. 13 
Mete 85. 

Vt.—Harriman v. Orange School Dlst 
No. 12, 85 Vt. 311. 

87. Vt.—Clemons v. Lewis, 36 Vt. 
673. 

88. N.H.—Lefavour v. Bartlett, 42 
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is generally specified by statute* and the sale must 
ta^ce place in accordance therewith. 89 If not sold 
within that time the sale is void 90 and the collector 
becomes a trespasser ab initio, 91 although it has 
been held that a short delay in sale will not render 
him a trespasser ab initio, as a good reason might 
exist for the delay. 99 Under a statute specifying 
minimum times for the property to be held before 
advertising, and advertised before sale, a sale after 
the time specified is not invalid. 98 Some statutes 
provide for the sale of property at any time after 
delinquency, and thus it may be sold either before 
or after the settlement for current taxes. 94 Under 
a statute giving the collector a certain time to pay 
over the money after the return day of his warrant, 
a sale after the return day is valid. 96 

Place . The property may be removed from the 
town in which it was distrained, and brought to 
some other place more suitable for sale, 96 and, in 
the absence of a statute to the contrary, 97 the sale 
need not be held at the place where the property 
is located. 98 

Conformity to advertisement. Where the collec¬ 
tor has advertised the time and place of sale, the 
sale must be conducted accordingly. 99 

Adjournment. The sale may be adjourned from 
time to time for sufficient cause, 1 but the adjourn¬ 
ment must be for a definite time ; 2 and, where the 


sale* has been adjourned until a certain time, a 
sale before that time renders the collector a tres¬ 
passer. 8 

Conduct of sale . The sale is void if the officer 
sells property in lots which should have been offered 
as separate articles. 4 The officer must stop when he 
has sold enough property to satisfy the taxes and 
costs; if he continues, he becomes a trespasser as 
to the excess 6 and the sale is void, 6 unless the prop¬ 
erty is valuable only as a unit. 7 A mere declaration 
by the collector that he has sold enough property, 
while in fact he has not, is not sufficient, where the 
sale has not been suspended, to make a further sell¬ 
ing of property illegal. 8 

Inadequacy of price , without fraud, is not suffi¬ 
cient to vitiate the sale; 9 but the officer should not 
sell the property for a price which is inadequate to 
return the tax, penalties, and costs to the taxing 
authority. 10 

Second sale. Where an attempted sale has failed, 
the officer may again seize and sell the same prop¬ 
erty. 11 

Compensation of officer. The collector’s commis¬ 
sion may be included m the costs of the sale, 12 and 
he may reimburse himself out of the proceeds for 
expenses which he underwent in keeping and car¬ 
ing for the property 13 


N.H. 565—Souheg&n Nall, etc., Fac¬ 
tory v. McConihe. 7 N.H. 309. 

89. Me.—Brackett v. Vinlng, 49 Me. 
356. 

61 C.J. p 1050 note 46. 

Particular statute construed 

Statute requiring assessor to sell 
personal property, seized to satisfy 
taxes and costs, M at the expiration*' 
of three days does not require that 
property be sold on fourth day after 
seizure, but merely requires that 
sale be made not sooner than, and 
within reasonable time after, expira¬ 
tion of three days —Weber Showcase 
8b Fixture Co v. Kaufman, 44 P.2d 
158, 45 Ariz 397. 

90. Mass —Noyes v. Haverhill, 11 
Cush. 338. 

91. Me.—Brackett v. Vining, 49 Me. 
356. 

Mass.—Pierce v. Benjamin, 14 Pick. 
356, 25 Am D. 396. 

99. Mich.—Bird v. Perkins, 38 Mich. 
28. 

Delay held not fraudulent 
Ariz.—Weber Showcase 8b Fixture 
Co. V. Kaufman, 44 P.2d 158, 45 
Aria. 897. 

93. Vt—Clemons v. Lewis, 36 Yt. 

678. 


94. Ind—Adams v. Davis, 9 NE 
162, 109 Ind 10. 

95. N.Y —Sheldon v. Van Busklrk, 
2 N.Y 473. 

96. Me—Carvllle v. Additon, 62 Me 
459. 

97. Miss.—Mergenthaler Linotype 
Co of Brooklyn, N. Y., v. Watkins, 
168 So. 478, 176 Miss. 44. 

98. Wash —J. K. Lumber Co v 
Ash, 176 P. 550, 104 Wash 388, er¬ 
ror dismissed 40 S.Ct. 8, 260 U S 
676. 64 L.Ed 1201. 

99. Vt—Buzzell v. Johnson, 54 Vt 
90 

1. Vt.—Buzzell v. Johnson, supra. 

61 C.J. p 1051 note 59. 

a. Neb.— Corpus Juris cited in 

Krug v. Hopkins, 273 N.W. 221, 132 
Neb. 763, HO A.L.R. 1071. 

Vt.—Buzzell v. Johnson. 54 vt 90. 

8. Vt.—Bussell r. Johnson, supra. 

4. Ala.—Lane v. Roma Lumber Co., 
176 go. 288, 284 Ala. 551. 

61 C.J. p 1051 note 62. 

5. Me.—Seeking v. Ooodale, 61 Me. 
400, 14 Am.R. 568. 

61 C.J. p 1051 note 63. 

a. Tex.—Lantron v. Jos. Green- 
spon's Sons Iron 8b Steel Co* Civ. 
App., 70 S.W.2d 247. 

61 C.J. p 1051 note 63. 

1374 


7. Miss —Byers Mach Co. v. Cobb 
Bros Const. Co., 179 So 565, 182 
Miss 212 

8. Vt.—Woodcock v. Bolster, 35 Vt 
632. 

9. Cal.—RCA Photophone v. Huff¬ 
man. 42 P 2d 1059. 6 Cal App.2d 401 

61 C J p 1051 note 65. 

10. Neb—Krug v. Hopkins. 273 N 
W. 221, 132 Neb. 768, 110 ALR 
1071. 

11. Neb.—Corpus Juris cited in 
Krug v. Hopkins. 273 N W. 22L. 
132 Neb. 768, 110 A.L.R. 1071. 

N H —Cavis v. Robertson, 9 N.H 
524. 

19. Mass —Howard v. Proctor, 7 
Gray 128. 

13. Ky.—Bailey v. Napier. 117 S.W. 
948. 

Storage charges 

Statute providing that tax sale of 
personal property shall cover ex¬ 
penses of sale was held to authorize 
i* lusion of reasonable storage 
charge, where property seised is of 
such nature that it must be stored 
to preserve It.—Weber Showcase & 
Fixture Co. v* Kaufman, 44 P.2d 158, 
45 Ariz. 897. 
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(L Return of Sola 

The officer making the safa should make such return 
of hie dolnos ae the statute may require. 

The officer making the sale should make such 
return of his doings under the warrant or execution 
as the law requires; 14 and the return is presumed 
to be true Smd correct in all particulars until it is 
successfully contradicted by evidence. 16 A defec¬ 
tive return may be amended. 16 In the absence of 
statute no return is necessary. 17 

e. Eights and Liabilities of Purchasers 

Unleea the tax tale Is void, the purchaser thereat 
takes good title to the property. The purchaser is en¬ 
titled to a return of the purchase price where the sale 
Is declared void. 

Any person may become the purchaser at a sale 
of personalty for taxes who is under no legal or 
contractual duty to pay the taxes for which the 
sale is made. 18 He is not bound to see to the strict 
regularity of all the proceedings, but is protected 
by the warrant, if fair and regular on its face, to 
the same extent as a purchaser under an ordinary 
writ of fieri facias, 19 and, if the sale is valid, he 
takes good title to the property, 20 although it has 
been held that the rule of caveat emptor applies. 21 

The sale is void and the purchaser takes no title 
if the taxes had already been paid, 22 or if t^ie prop¬ 
erty sold was not of a kind subject to distress un¬ 
der the laws of the state, 23 or where the statute 


under which the property was sold had been repealed 
before the sale, 24 or if the mortgagee of the prop¬ 
erty, whose mortgage was duly registered, was not 
notified of the sale, 25 or if the sale was not held in 
conformity with the requirements of the statute. 26 
Where the highest bidder sold his bid, in the ab¬ 
sence of collusion, the issue of the bill of sale to the 
purchaser of the bid divested the owner of the 
property of all title as effectually as if the bill had 
been issued to the highest bidder. 27 One whose 
property was sold for another person’s taxes need 
not attack the validity of the tax 28 or tender its 
payment 29 as a condition precedent to a recovery 
against the purchaser of a tax sale. 

Collateral attack on a tax assessment can be made 
by the owner for the purpose of impeaching the 
title of a purchaser at a distress sale. 30 

Relief on the declaration of a void sale shall be 
given to the parties as justice requires. 31 This in¬ 
cludes the restoration of the property to its rightful 
owner, 32 on condition that the purchaser recover the 
amount that he paid for the property, 33 and that the 
owner of the property recover from the purchasers 
the net value to them of the use of the property. 34 

§ 696. Rule or Order to Show Cause Why 
Tax Should Not Be Paid 

Under some statutes the collection of taxes may be 
expedited by use of a rule or order to show cause. 


14. Conn —Picket v. Allen, 10 Conn 
146. 

15. N.H.—Johnson v. Allen, 48 NH 
235 

61 C.J. p 1051 note 70. 

18. Mo.—Morrison v. St. Louis, etc,, 
R. Co, 9 S.W. 626. 10 S.W. 148, 
96 Mo 602. 

17. N.H.—Hoitt v. Burnham, 61 N. 
H. 620 

Wash—Oorpms Juris cited in Moran 
v. Larson, 48 P 2d 621, 183 Wash. 
287. 

18. Ind—Hadley v Musselman, 3 N 
E. 122, 104 Ind. 469. 

Pa.—Crook v. Williams, 20 Fa. 342. 

18 . Ill.—Hill v. Fififley, 26 Ill. 166. 

61 C.J. p 1051 note 74. 

20. Ariz.—Weber Showcase & Fix¬ 
ture Co. v. Kaufman, 44 P.2d 158, 
46 Arts. 897. 

Oa.—Armour Fertilizer Works v. 
Durrence, 168 S.EJ. 572, 176 Ga. 519. 

21. U.S.—Gould v. Hiram Walker & 
Sons, C.C.A.I11., 142 F2d 544. 

61 C.J. p 1051 note 76. 

The duty of tax assessor to exer¬ 
cise care in the computation of tax 
Is not owed to a purchaser of prop¬ 
erty at delinquent tax sale, but only 
to public as an entity in making se¬ 


cure the public revenue and expedit¬ 
ing taxation process and possibly to 
owner of property on which tax had 
been levied.—Routh v. Quinn, 127 P 
2d 1, 20 Cal.2d 488, 149 A.L.R. 215. 
Forohaser from bidder at tax sale 
Wash.—Reinoehl v. Vervaeke, 82 P. 

2d 861, 196 Wash. 348. 

Subrogation 

Where legislature remitted penalty 
and Interest on taxes paid before 
Jan. 31, 1932, one who purchased per¬ 
sonal property sold on Dec. 19, 1931, 
for taxes, penalty, and interest with 
notice that sale was void was not 
subrogated to rights of taxing au¬ 
thorities for tax paid.—Lantron v. 
Jos. Greenspon’s Sons Iron & Steel 
Co, Tex.Civ.App,, 70 S.W.2d 247. 

22. La.—Brown v. Pontchartrain 
Land Co., 20 So. 711, 48 La.Ann. 
1188. 

23. U.S.—'Witters v. Sowles, C.C.Vt., 
32 F. 130, 24 Blatchf. 550. 

Wash.—Bennett v. Grays Harbor 
County 130 P.2d 1041, 15 Wash. 
2d 381. 

24. Mass.—Warr v. Hodges, 126 N. 
E. 557, 234 Mass 279. 

25. N.C.—Northern Mach Works v. 
Hubbard, 164 S.E. 113, 202 N.C. 
723. 


Bight to possession 

Mortgagee was entitled to mort¬ 
gaged personalty sold under void tax 
sale only for purpose of foreclosing 
mortgage by sale thereof—Northern 
Mach. Works v. Hubbard, supra. 

26. U S —Armstrong v. New La Paz 
Gold Min. Co., C C A.Cal„ 107 F.2d 
453, stating Arizona law 

Miss—Mergenthaler Linotype Co. of 
Brooklyn, N Y , v. Watkins, 168 So 
478, 176 Miss 44 

27. Mont.—A II Avenll Machinery 
Co v. Freebury Bros., 198 P, 130, 
59 Mont 594 

28. Wash—Hill v. Calkins, 158 P 
347, 91 Wash 634. 

29. Wash—Hill v. Calkins, supra. 

30. N.H —Bull v Gowing, 160 A 
475, 85 N.H. 483. 

31. NH.—Bull v. Gowing, supra. 

32. N.H.—Bull v. Gowing, supra 

33. Miss —Mergenthaler Linotype 

Co. of Brooklyn, N Y, v. Watkins, 
168 So. 478, 176 Miss 44 

Price, costs, and interest 
La.—Liquid Carbonic Corporation v 
Crow, 148 So 44J, 177 La. 379 
N.H.—Bull v. Gowing, 174 A. 68, 87 
N.H. 75. 

34. N.H.—Bull v. Gowing, supra. 
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i Statutory provisions for the collection of a spe¬ 
cific tax by a rule or order to show cause 36 have 
a^ their purpose the expediting of the determination 
of all claims of the state for taxes. 36 Where the 
duty to collect taxes is imposed on the secretary 
of state, he may prosecute by order to show cause, 37 
and his motion to show cause is sufficient where it 
follows the process prescribed by the statute. 33 No¬ 
tice to defendant in advance of the institution of 
the proceedings is not required; 33 but defendant is 
entitled to a reasonable opportunity to present his 
defense. 40 It is generally provided that all de¬ 
fenses to the action must be presented at one time 
and prior to the hearing. 41 Since strict compliance 
with these provisions is required, 42 they can be re¬ 
laxed by the court only for reasons set forth in the 
statutes. 43 Thus, an agreement by counsel to post¬ 
pone the hearing date will not operate to extend the 
time in which defenses may be presented. 44 The au¬ 
thority of the taxing officer to collect franchise 
taxes by a rule cannot be affected by the statute of 
limitations applicable only to occupational license 
taxes. 45 

Estates under judicial administration . Some stat¬ 
utes provide for the collection of all personal prop¬ 
erty taxes from estates under the control of a 
court, as in the case of a probate administration 46 
or a receivership, 47 by a rule or order to show cause. 
This method has been held to apply to taxes assessed 
against a decedent prior to his death ; 43 but it has 
also been held to apply only to taxes assessed 
against decedent’s representative, and not to those 
assessed against decedent. 49 Whether taxes con¬ 


stitute a valid and subsisting lien entitled to priority 
over other creditors should not be decided on a rule 
to show cause where the other creditors are not 
parties. 60 

§ 697. Actions for Unpaid Taxes 

The legislature may provide for th» collection of 
taxes by a Judicial proceeding or action which may take 
the form of a personal proceeding against the taxpayer 
resulting in a Judgment enforceable by execution like any 
other Judgment. 

The legislature may provide for the collection of 
taxes by a judicial proceeding or action. 61 Gen¬ 
erally speaking, an action for taxes may assume two 
forms, it may be a personal proceeding against the 
delinquent taxpayer, in which event it is strictly an 
action in personam, and the judgment is not di¬ 
rected against any specific property, but may be en¬ 
forced by execution like any other judgment; 52 or 
it may take the form of a proceeding in rem, as 
discussed infra § 771, having a9 its objective the 
sale of the property on which the taxes are as¬ 
sessed. 

§ 698. -Actions at Law 

It hat been frequently held that, In the absence of a 
statute expressly or Impliedly authorizing it, an action 
at law will not lie for the collection of a tax, although 
there Is authority to the contrary, and statutory provi¬ 
sions allowing actions to recover taxes are now quite 
common. 

Since a tax is generally not considered to be a 
debt in the ordinary meaning of that word, as dis¬ 
cussed supra § 1, it has been frequently held that, in 
the absence of a statute expressly or impliedly au- 


38. La.—State v. Stewart Bros. Cot¬ 
ton Co., 190 So. 817, 193 La. 16— 
Conway v. Lane Cotton Mills Co., 
152 So. 812, 178 La. 626—State v. 
Ernest M. Loeb Co., App., 8 So.2d 
739. 

Summary remedies In general see su¬ 
pra 9 686. 

36. La—State v. Ernest M. Loeb 
Co, supra. 

37. La.—Conway v. Lane Cotton 
Mills Co., 162 So. 312, 178 La. 626. 

38. La.—Conway v. Lane Cotton 
Mills Co., supra. 

39. La.—State v. Stewart Bros. Cot¬ 
ton Co., 190 So. 817, 193 La. 16. 

40. La.—State v. Stewart Bros. 
Cotton Co., supra. 

41. La.—State v, Ernest M Loeb 
Co., App., 8 So.2d 739. 

48. La.—State v, Ernest M. Loeb 
Co., supra. 

Defenses disallowed 

In action for recovery of franchise 
taxes brought under statute provid¬ 
ing summary procedure for deter¬ 


mination and trial of claims by the 
state for taxes, failure of defendant 
to comply with statutory duty to pre¬ 
sent all of his defenses at one time 
and prior to the date set for hear¬ 
ing had the effect of destroying de¬ 
fendant’s right to be judicially heard. 
—State v. Ernest M. Loeb Co., supra. 

43. La.—State v. Ernest M. Loeb 
Co., supra. 

44. La.—State v. Ernest M. Loeb 
Co., supra. 

46* La.—State v. Stewart Bros. Cot¬ 
ton Co., 190 So. 317, 193 La. 16. 

40. Ind.—Cullop v. Vincennes, 72 N. 
E. 166, 34 Ind.App. 667—Brunson 
v. Starbuck, 70 N.E. 163, 32 Ind 
App. 467. 

Ohio.—Wolfe v. Geffroy, 16 Ohio St 
219. 

Petition held euflloient 

Jnd.—Brunson v. Starbuck, 70 N.E. 
163, 32 Ind.App. 457. 

Borden, of proof is on appellant 
taxpayer to overcome the presump¬ 
tion that taxes were legally assess¬ 
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ed, and to show the tax to be in¬ 
valid.—Brunson v. Starbuck, supra. 

47. Ohio—Athens County v. Dale. 
53 NE. 968, 60 Ohio St. 180 

Bight to rule established 

Ohio.—Athens County v. Dale, supra 

• 

48. Ind —Brunson v. Starbuck, 70 N 
E 163, 32 Ind App 457. 

49. Ohio—Wolfe v. Geffroy, 16 Ohio 
St. 219. 

50. Pa —Antram v. Tower Hill, Con¬ 
nells vilie, Coal & Coke Co., 44 Pa 
Co. 278 

51. Miss—Nlckey v. State, 146 So 
869, 167 Miss 650, motion overrul¬ 
ed 147 So. 324, 167 Miss. 650, af¬ 
firmed Nlckey v. State of Missis¬ 
sippi, 54 S.Ct. 743. 292 U.S, 393, 
78 LEd. 1323. 

Mo.—Hull v. Baumann, 131 S.W.2d 
721, 845 Mo. 159. 

61 C J. p 1011 note 38. 

68 . Minn—Petition of S. B. A, Inc, 
7 N.W 2d 484, 213 Minn. 487. 

61 CJ. p 1143 note 40. 
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thorizing it, an action at law will not lie for the 
collection of a tax, 6 3 although there is authority to 
the contrary holding that such an action will lie 64 
unless precluded by statute, as where a statute gives 
a remedy which is in its nature exclusive. 66 Where 
the statute imposing the tax fails to provide a rem¬ 
edy for recovering it, 56 or fails to make the remedy 
provided exclusive, 67 or creates a duty and obliga¬ 
tion to pay the tax, 68 or makes the amount due a 
debt, 6 ® the right to maintain an action at law has 


been implied. 

Statutory provisions allowing actions to recover 
taxes are now quite common in the revenue laws of 
the states and will be given effect. 60 Such stat¬ 
utory authorization of suit may be made retroac¬ 
tive 61 and may apply to taxes on omitted property 62 
or back taxes. 63 If the action is statutory, the stat¬ 
utory provisions governing it must be complied 
with, 64 and it may be maintained only in those in¬ 
stances where statutory authority therefor is giv- 


53. U.S.—City of Yakut at v. Libby, 
McNeil & Libby, D.C.Alaska, 98 
P Supp 1011. 

Mo —State ex rel. Hibbs v McGee, 
44 S.W 2d 36, 328 Mo. 1176. 

Mont—State ex rel Tillman v Dis¬ 
trict Court of Tenth Judicial Dist 
in and for Fergus County, 53 P 2d 
107, 101 Mont 176, 103 A L.R 376. 
N J —Murphy v Jos Hollander, Inc , 
34 A 2d 780, 131 N J Law 165. 

Cl C J. p 1051 note 83 

Tax on personalty 

Where the owner of personal prop¬ 
erty is not personally liable for tax¬ 
es levied thereon, in the absence of 
statutory authority, he is not subject 
to an action to compel payment — 
Puget Sound Power & Light Co v 
Cowlitz County, 234 P 2d 506, 38 

Wash 2d 907. 

Xn view of statute giving tax effect 
of judgment against person, and lien 
force of execution, action is unneces¬ 
sary and will not lie—State ex rel. 
Tillman v. District Court of Tenth 
Judicial Dist. in and for Fergus 
County, 53 P.2d 107, 101 Mont 176, 
103 A.LR. 376 

Xn Kansas 

(1) The rule stated in the text has 
been followed —Board of Com’rs of 
Sherman County v Alden, 148 P.2d 
509, 158 Kan. 487, 152 A.LR 881— 
Stafford County v Stafford First Nat 
Bank, 30 P. 22, 48 Kan 561 

(2) However, it has been declared 
that an action will lie as for debt, 
where the taxing statute is silent as 
to the method of collection.—Equita¬ 
ble Life Assur. Soc of U S v. Hobbs, 
127 P.2d 477, 155 Kan. 534. 

54. Ala.—Henderson v. Simmons, 
174 So. 491, 234 Ala. 329—State v. 
Crane Co, 89 So 901, 18 Ala.App. 
194, certiorari denied 90 So. 926, 
206 Ala. 701. 

Tenn.—State v Bennett, 180 S.W.2d 
891. 181 Tenn. 196. 

61 C.J. p 1052 note 84. 

Without refer sues to statutory au¬ 
thorisation it has been stated that 
“tax liabilities generally may be en¬ 
forced by actions *'—Crocker First 
Nat. Bank of San Francisco v. Hor- 
gan. 170 P.2d 115, 116, 74 Cal.App.2d 
917. 


55. Ala.—Henderson v Simmons, 
174 So 491, 234 Ala 329. 

61 C.J. p 1052 note 84 

50. Tex —Patton v State, Civ App , 
62 S W 2d 381. 

61 C J p 1052 note 85. 

Besort to courts is justifiable 
where the tax statute itself contains 
no provision for collection—City of 
Johnstown v Wells, 273 NY.S. 631, 
242 App Div 103, affirmed 11 NE 
2d 787, 275 N Y 623 

57. US-U S v Chamberlin. Colo , 
31 SCt. 155, 219 U.S 250, 55 L.Ed 
204. 

61 C J p 1052 note 86 

58. U S—U. S v Chamberlin, supra 
Md.—American Coal Co. v Allegany 

County, 59 Md 185 
Taxes assessed against individuals 
Generally in the absence of a stat¬ 
utory provision, a personal action 
lies for enforcement of collection of 
taxes assessed against individuals — 
City of Yakutat v. Libby, McNeill 
& Libby, D C Alaska, 98 F Supp. 1011 

59. SC—Fuller v Payne, 81 SE 
176, 96 SC 471 

60. US—Ken Realty Co v John¬ 
son, D C Ala., 46 F Supp 408, af¬ 
firmed, CCA, 138 F 2d 809 

Cal —People v Santa Fe Federal Sav. 
& Loan Ass'n, 171 P 2d 713, 28 
Cal.2d 675. 

Conn —Town of West Haven v 
Aimes, 196 A. 774, 123 Conn. 543 
Miss—State v. Rogers, 39 So 2d 633, 
206 Miss 643—Dunn Const. Co v 
Craig, 2 So.2d 166, 191 Miss. 682, 
suggestion of error overruled 3 So. 
2d 834, 191 Miss 682. 

Mo—State ex rel. Steed v, Nolte, 138 
S.W 2d 1016, 345 Mo 1103—State 
ex rel. Hibbs v McGee, 44 S.W.2d 
36, 328 Mo. 1176. 

N J—Wilentz v. Hendrickson, 33 A 
2d 366, 133 N J Eq. 447, affirmed 
38 A.2d 199, 135 N J Eq 244 
SC—American Surety Co. v. Ham¬ 
rick Mills, 9 S.E.2d 433, 194 SC 
221 . 

Vt —Town of Highgate v. Missisquoi 
Lime Works, 162 A. 367, 104 Vt 
526. 

61 C.J. p 1052 note 89. 

A tax oa personalty is enforceable 
by action at law under a statute so 
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providing —Bobblnk 8t Atkins v. City 
of Clifton, 25 A.2d 539, 20 N.J.Misc 
149 

Taxes for which taxpayer is per¬ 
sonally liable may be collected by 
an action at law under a statute so 
providing—Commonwealth ex rel 
Gilmer v Smith, 68 S E.2d 132, 193 
Va. 1 

Liberal construction 

Statutes providing for proceedings 
at law for the collection of taxes, 
where forfeitures are not involved, 
should be construed liberally—In¬ 
habitants of Town of Cushing v Mc¬ 
Kay Radio & Telegraph Co., 170 A 
60, 132 Me. 324—Mason v. Belfast 
Hotel Co., 36 A. 624, 89 Me 384. 
Tailurs to afford administrative hear¬ 
ing 

The statute authorizing action for 
collection of delinquent taxes with¬ 
out affording taxpayer an opportuni¬ 
ty to administrative hearing is not 
unconstitutional by reason of that 
fact—People v Santa Fe Federal 
Sav. & Loan Ass’n, 171 P 2d 713, 
28 Cal 2d 675 

Applicability of statute 

(1) Under a statute so providing 
taxes may be collected by suit in 
certain political subdivisions of the 
state and not others—State ex rel 
Steed v Nolte, 138 S.W 2d 1016, 345 
Mo 1103 

(2) The classification so made, if 
reasonable, does not render the stat¬ 
ute unconstitutional —Hull v. Bau¬ 
mann, 131 S W 2d 721, 345 Mo 159 
01. Pa—Commonwealth v Memori¬ 
al Shrine Corp., 57 Pa.Dist. & Co. 
105, 39 Luz.LegReg. 79. 

61 C J p 1052 note 90. 

62. Iowa—Galusha v. Wendt, 87 N 
W. 512, 114 Iowa 597. 

63. Ark —State v Arkansas Fuel 
Oil Co., 18 SW.2d 906, 179 Ark. 848 

61 C.J. p 1052 note 92 

Subjset to statutory restrictions 
Statute may be made to apply to 
back taxes subject to certain restric¬ 
tions.—State ex rel. Holt v. New 
York Life Ins. Co., 131 S.W.2d 639, 
198 Ark. 820. 

6 i Iowa—Judy v. Pleasant Nat 
State Bank, 110 NW. 605, 133 
Iowa 252. 
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en. 66 It has been stated that an actiort to collect 
unpaid taxes is a suit for money only and does not 
involve a classification of property by taxing author* 
ities in the same manner as a statutory proceeding 
for the assessment of land and improvements there¬ 
on. 66 

Promise of taxpayer . Where the taxpayer prom¬ 
ises the collector, on a good consideration, to pay 
the amount of the tax, it seems that an action may 
be maintained on this promise. 67 

Suit for taxes on land sold for taxes and pur¬ 
chased by the taxing body cannot be maintained. 66 

Payment in void currency . Personal right of ac¬ 
tion in favor of a collector against a person paying 
taxes in illegal and void currency does not exist in 
the absence of statute. 69 

Form of action . Where an action at law can be 
maintained for the collection of taxes the form of 


action may, in a proper case, be debt 70 or case, 71 
or, according to some authorities, assumpsit, 72 al¬ 
though it has also been held that, since taxes are 
not contractual obligations, assumpsit and the com¬ 
mon counts will not lie. 72 

§ 699. - Suits in Equity 

In the absence of a permissive statute, as a general 
rule a suit In equity for the recovery of taxes will not 
lie except on some well •recognized ground of equity 
Jurisdiction. 

Statutory provisions in some jurisdictions permit 
suits in equity for the recovery of taxes, 74 but, as 
a general rule, the powers of the court of chancery 
cannot be invoked in matters of this kind except 
on grounds of fraud, trust, or some other well- 
recognized head of equity jurisdiction, 75 and it has 
been held that in the absence of statutory authority 
a bill will not lie. 76 On the other hand, it has been 


65. Arte.—State ex rel. Holt v New 
Tork Life Ins. Co., 131 SW.2d 639 
198 Ark. 820. 

N.Y —City of Johnstown v. Wells. 
273 N.Y S 631, 242 App Div. 103, 
affirmed 11 N.E.2d 787. 276 N.Y 
628. 

66. Ohio—Standard Oil Co. v Zan- 
gerle, 49 N.E.2d 406, 141 Ohio St. 
506. 

67. Mass.—Burr v. Wilcox, 13 Allen 
269. 

Action on check returned unpaid, 

without collector’s negligence in pre¬ 
senting it for payment, may be 
maintained—Miller v McConnell, 36 
S E.2d 722, 226 N.C. 28. 

68. Cal —Santa Barbara County v 
Savings, etc., Soc, 70 P. 457, 137 
Cal. 463. 

N.H.—Town of Winchester v Stock- 
well, 81 A. 626, 76 N.H. 193. 

Sale invalid 

The state tax collector could not 
maintain suit to recover past-due 
and unpaid taxes on land sold to 
state for ad valorem taxes, even 
though sale to state may have been 
invalid for failure to follow proce¬ 
dure prescribed by state, where such 
sale has not been canceled by land 
commissioner or by court of compe¬ 
tent jurisdiction.—State ,v. Rogers, 
39 So 2d 533, 206 Miss. 643. 

69. Ind.—Richards v. StogsdeU, 21 
Ind. 74. 

70. U.S.—Ken Realty Oo. v. John¬ 
son, DC.Ala., 46 F.Supp. 408, af¬ 
firmed, C.CA, 138 F.2d 809* 

Ill.—Department of Revenue v. Joch, 
102 N.£L2d 166, 410 Ill. 308—Peo¬ 
ple ex rel. McDonough v. Chicago, 
M., St P. A P. R Co, 188 NE. 
*404, 854 Ill 438—People v Old 
Second Nat. Bank, 180 N.E. 408, 
847 Ill. 640. 


Kan—Equitable Life Assur Soc. of 
TJ. S. v. Hobbs, 127 P.2d 477, 155 
Kan. 534. 

Me —Snell v. Libby. 15 A 2d 148, 137 
Me 62. 

61 C.J. p 1053 note 98. 

71. R I.—Franklin v. Warwick, etc.. 
Water Co., 52 A. 988, 24 R.I 224. 

72. Ala.—Jefferson County v. Gulf 
Refining Co. of Louisiana, 80 So 
798, 202 Ala. 510. 

61 C.J. p 1053 note 99 
Under statute 

Pa.—Keystone State Bldg. A Loan 
Ass’n v. Bennett Bros, Com.Pl, 91 
Pittsb.Leg.J. 15. 

73. Ill.—People v Old Second Nat. 
Bank, 180 N.E 408, 347 Ill. 640. 

74. Miss —Delta A Pine Land Co 
v. Adams, 48 So 190, 93 Miss. 340 

61 C.J. p 1053 note 2. 

A statute authorising an “action” 
to collect unpaid taxes has been re¬ 
garded as authorizing a proceeding 
in equity for attachment of the 
property taxed and personal judg- j 
ment for the amount of taxes due 
thereon.—Nickey v. State, 146 So 
859, 167 Miss. 660, motion overruled 
147 So. 324, 167 Miss. 660, affirmed 
Nickey v. State of Mississippi, 54 
SCt. 743, 292 U.S. 893, 78 L.Ed. 1823 

Taxes dus from corporations 

(1) Under a statute so providing 
taxes due from a corporation may be 
collected by a suit in equity.—Evans 
V. Republic Min A Mfg. Co., 52 S.W. 
2d 43, 185 Ark. 1119—State v. Chica¬ 
go Mill A Lumber Corporation, 46 
S.W.2d 26, 184 Ark. 1011—61 C.J 
p 1053 note 2 [a] (6). 

(2) The statute applies to back 
taxes on corporation's personal prop¬ 
erty, and gives right of recovery 
where there has been gross tinder 
valuation of real or personal prop- 
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I erty in hands of corporation.—State 
v. Chicago Mill A Lumber Corpo¬ 
ration, supra. 

The rules of procedure* of courts 
of ehanoery govern such suits under 
a statute so providing, and the chan¬ 
cellor has no less power to correct 
mistakes of fact in such suits than 
he has in ordinary suits —State v. 
Bennett. 180 S.W 2d 891, 181 Tenn. 
196. 

Inadvertent omission of word 

“or” in such statute supplied — 
State v. Chicago Mill A Lumber Cor¬ 
poration, 45 S.W.2d 26, 184 Ark 1011 

75. Mo.—State ex rel. Hibbs v. Mc¬ 
Gee, 44 S W 2d 36, 328 Mo. 117G 
S C — Corpus Juris cited in Town of 
Cheraw v Turnage, 191 S.E 831, 
836. 184 SC. 76. 

61 C J p 1063 note 3 
A trust for payment of taxes can 
be enforced in equity by taxing au¬ 
thority.—City of Newark v Jos Hol¬ 
lander, Inc.. 42 A.2d 872, 136 N.J.Eq 
539, affirmed 46 A.2d 786, 138 N J. 
Eq. 112. 

Unless the tax is mads a lien and 

no sufficient remedy is provided to 
make the lien efficacious, a case can¬ 
not be deemed to fall within the 
equity jurisdiction —State ex rel. 
Hibbs v. McGee. 44 S.W.2d 36, 328 
Mo. 1176—Kansas City v. Field, 226 
S W. 27, 285 Mo. 253. 

Property in oustodia legis 
Fact that property assessed for 
taxation was later in custodla legis 
would not prevent tax authority 
from pursuing statutory remedy, 
and henoe collection of taxes could 
•iot be enforced by suit in equity.— 
3tate ex Tel. Hibbs v. McGee, 44 S.W. 
2d 36, 328 Mow 1176. 

/5. U.S.—Preston v. Sturgis Milling 
Co, Ky., 183 F. U 105 CCA. 293, 
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held that a bill in equity will lie where the statutory 
remedy provided is ineffectual or inadequate, 77 but 
not until such remedy has been exhausted, 78 Where 
a statute provides for a proceeding in equity to 
collect delinquent taxes the return of a tax war¬ 
rant unsatisfied has been held sufficient ground for 
commencing such proceeding. 79 It has been held 
that a bill in equity will lie to restrain the sale of 
land until taxes thereon are paid and for a personal 
decree for the taxes. 80 

Appointment of receiver. Where statutory au¬ 
thority therefor exists property on which taxes have 
become delinquent may be placed in possession of a 
receiver and the rents collected by him and applied 
to the payment of past-due taxes. 81 The receiver 
appointed is subject to supervision by the court 
appointing him, 82 and his authority is limited by the 
statute providing for his appointment. 83 In such 
proceeding it has been held that the owner of the 
premises involved may become a tenant provided 
the rent is reasonable and adequate and the pro¬ 


ceeding is otherwise free from fraud. 84 

Creditors’ suits . Subject to the rules governing 
creditors' suits generally, in the absence of an ade¬ 
quate statutory remedy it has been held that a 
creditor’s bill may v be maintained, 85 although there 
is also authority to the contrary. 88 

§ 700. -Actions to Enforce Liens on 

Personalty 

A lien on the personalty of persons owing taxes may 
be enforced in equity, although It has been held that 
equity will not enforce the lien where the statute creating 
it provides an adequate method of enforcement. 

The statutes in some jurisdictions provide for a 
lien on the personalty of a person owing taxes, as 
discussed supra § 590, and this lien has been held 
enforceable 87 in equity, 88 although it has been held 
that equity will not enforce the lien where the 
statute creating it provides an adequate method of 
enforcement. 89 If personal property subject to such 
a lien is m the possession of a third person, the 
proper officer may maintain replevin to recover it, 90 


32 L.RA.N.S, 1020, certiorari de¬ 
nied 31 SCt 714, 220 U«S 610, 55 
LEd 608—Preston v. Chicago, St. 
L. & N. O. It. Co, CCKy, 175 F. 
487, affirmed 183 F 20, 105 CCA 
312, certiorari denied 31 8 Ct 714, 
220 US 610, 66 L Ed 608. 

In Montana it has been declared 
that no right exists by statute to 
collect taxes by action in equity.— 
State ex rel Tillman v District 
Court of Tenth Judicial Dist. in and 
for Fergus County, 63 P 2d 107, 101 
Mont 176, 103 A.LR. 876. 

77. SC—Corpus Juris cited in 
Town of Cheraw v Turnage, 191 
SE 831, 836. 184 SC. 76. 

fcl C.J. p 1063 note 6. 

Xa absence of statutory method 
for collection, common-law right and 
sovereign state’s inherent right to 
enforce collection of taxes to main¬ 
tain and carry on government apply, 
and claim for taxes may be asserted 
m equity.—State ex rel Mitchell v. 
National Life Ins. Co. of U. 8 ., 275 
N.W. 26, 22$ Iowa 1801. 

78. Ill.—Cook County v Columbia 
Ins. Co. of Jersey City, 160 N.E. 
361, 329 Ill. 189. 

NC—Greene County v. Murphy, 12 
S E 122, 107 N.C. 36. , 

78. Ky.—Martin v. Commonwealth, 
204 S.W. 84, 181 Ky. 212. 

Mich.—Auditor General v. Lake 
George, etc., R. Co., 46 N.W, 730, 
82 Mich. 426. 

90. Miss.—Delta, etc., Land Co. v. 
Adams, 48 8a 190, 93 Miss. 840. 

81. Tenn.—City of Knoxville v. 
Hessler, 166 8.W.2d 692, 179 Tenn 
326. 


Bight of tenant to profit 

A tenant under the receiver is not 
guaranteed a profit on operation of 
real estate in question and therefore 
tenant cannot secure relief under 
such lease on equitable grounds by 
showing that he is losing money in 
operation of premises, where rental 
alleged to be unconscionable was ar¬ 
rived at at public auction in which 
tenant had right to bid or not to 
bid as he saw fit—People v David¬ 
son. 103 N E 2d 600, 411 Ill 267. 
Statute held not unconstitutional 
Tenn—City of Knoxville v. Hessler, 
165 S W 2d 692, 179 Tenn. 326 
Appointment held to rest in sound 
discretion of court 
Tenn—City of Knoxville v. Hessler, 
supra. 

Appointment held not warranted 

Tenn.—State v. Collier, 63 S.W.2d 
982, 165 Tenn. 163. 

82. Lean not signed by reoeiver 

Where lease was specifically ap¬ 
proved by order of court, failure of 
receiver finally to affix hiB signature 
to lease was immaterial—People v 
Davidson, 103 N.E.2d 600, 411 Ill. 
267. 

83. Term of lease 

Receiver has no authority to rent 
real estate involved beyond time 
when taxes he has been appointed to 
collect have been paid, and fact that 
receiver calls attention to such lim¬ 
its on his authority does not render 
agreement void for want of mutual¬ 
ity. since lessees bidding for lease 
in such receivership proceeding can¬ 
not expect greater rights than the 
statute gives.—People v. Davidson, 
supra. 


84. Ill.—People v. Davidson, Bupra 
Where owner became bidder for 

right to occupy such premises, he 
was not required to reveal, to other 
bidders, his identity as an owner 
and any knowledge he might have 
had as to rental value of property.— 
People v. Davidson, supra. 

85. Ind —Darnell v State, 90 N E 
769, 174 Ind 143, affirmed 33 SCt 
120, 226 US 390, 67 L Ed 267 

N C —State v. Georgia Co , 17 S E. 10, 
112 N.C. 34, 19 L.R.A. 485. 

Discovery of property beyond legal 
process 

Creditor’s bill lies for the discov¬ 
ery of property placed beyond the 
reach of legal process, In aid of the 
collection of the tax—Murphy v 
Jos Hollander, Inc, 34 A.2d 780, 131 
N.J.Law 166. 

86 . NY—Durant v. Albany County, 
26 Wend. 66. 

A private oltlsen has only such 
remedies as are given him by stat¬ 
ute to compel collection of taxes to 
pay debt due him.—Wilkinson v. 
Boomer, 7 S E.2d 491, 217 NC. 217. 

87. Wash.—Puget Sound Power & 
Light Co. v. Cowlitz County. 
234 P.2d 506, 38 Wash.2d 907. 

88. Ala.—Wilkins v. Folsom, 93 So 
547, 208 Ala. 24. 

Enforcement of lien against realty 
see infra 8 772. 

89. Idaho.—Lemhi County v. Boise 
Live Stock Loan Co., 278 P. 214, 
47 Idaho 712. 

90. Neb.—Reynolds v. Fisher, 61 
N.W. 695, 48 Neb. 172. 
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and, if it has been sold, he may proceed in equity 
to charge the proceeds of sale with the tax lien. 91 
Prior to a levy the officer cannot maintain claim 
and delivery for the property. 99 

§ 701. — Authority to Bring Suit 

The statutes usually designate the particular officer 
authorized to eue for taxes and a person not authorized 
to sue cannot do so. 

The statutes usually designate the particular offi¬ 
cer who shall have authority to institute and prose¬ 
cute suits for the recovery of delinquent taxes, 93 
and an officer or other person not authorized to sue 
cannot do so. 94 The officer authorized to sue may 
do so even where the tax was struck off the delin¬ 
quent list by a void order of the board of com¬ 
missioners. 96 Where a statute repeals the act un¬ 
der which the officer could sue, but provides that it 
shall not affect suits pending, the officer cannot sue 
unless he brings such suit before the repealing act 
takes effect; 96 but such an act does not remove 
his power to prosecute suits started before that 
date. 97 Where the statute authorizes a state officer 


to sue, the sheriff of the county cannot interfere 
with such suit. 99 If a county treasurer cannot sue 
in his official capacity for taxes, a promise to pay, 
made to a treasurer, on which he could sue in his 
individual capacity does not inure to the use of his 
successor so as to enable him to sue. 99 

Authorization hy board or court . Statutory pro¬ 
visions imposing a duty on a designated officer to 
bring suit when requested by a county board or 
court and authorizing employment of another on the 
designated officer’s failure to perform his duty will 
be given effect according to their terms. 1 A stat¬ 
utory requirement that the officer bringing suit ob¬ 
tain authority from the county board is waived by 
filing answer and proceeding without objection 2 A 
statute authorizing a state’s attorney to commence 
and prosecute all actions dispenses with the necessity 
of securing authority from the county board. 3 

Compromise . An officer authorized to sue for 
taxes may compromise such suit, 4 but a county of¬ 
ficer cannot compromise a suit instituted by the 
state. 5 


91. Ark—Worthen v. Quinn, 12 S. 
W. 156, 52 Ark 82. 

La.—Reed v Creditors, 1 So 784, 39 
La. Ann. 115. 

92. N C —Berry v. Davis, 73 S.E 
900, 158 N.C. 170. 

93. Ark.—Wiseman v. Arkansas- 
Loulsiona Pipe Line Co., 85 S.W.2d 
703, 191 Ark. 195. 

Ill—People ex rel Morse v. Cham¬ 
bliss, 77 N.E 2d 191, 399 Ill 151. 
Mass.—Massachusetts Hospital Life 
Ins. Co. v. Shulmon, 12 N.E.2d 856, 
299 Mass 312. 

Miss.—State v, Rogers, 39 So 2d 533, 
206 Miss. 643—Gully v. Matthews, 
176 So 277. 179 Miss 579 
S.C.—State ex rel, Danial v. Textile 
Hall Corp, 194 SB. 66, 185 S.C. 
406. 

61 C.J. p 1054 note 25. 

94L Mo —State ex rel. Embree v. 
McGee, 44 S.W.2d 39. 328 Mo. 1183 
—State ex rel. Hibbs v. McGee, 44 
S.W.2d 36, 328 Mo. 1176. 

SC—State ex rel. Danial v. Textile 
Hall Corp., 194 S E. 66, 185 SC. 
406. 

Tenn.— Corpus Juris olted in State 
v. All b tadt, 61 S.W.2d 473, 475, 166 
Tenn. 349, rehearing denied 62 S. 
W.2d 566, 166 Tenn. 849. 

61 C.J. p 1064 note 26. 

Tsac oolleotor 

(1) Tax collector as such cannot 
maintain action except when empow¬ 
ered to do ao by statute. 

Me.—Tozier v. Woodworth, 186 A. 
77i, 135 Me. 46. 


Miss.—Dunn Const Co. v Craig, 2 
So 2d 166, 191 Miss 682, sugges¬ 
tion of error overruled 3 So 2d 834, 
191 Miss 682. 

(2) So in absence of statute, he 
was not entitled to maintain action 
of assumpsit in his official capacity 
against grantee of land to recover 
preexisting taxes on theory of 
breach of grantee's oral promise to 
pay such taxes.—Tozier v. Wood- 
worth, supra. 

(3) Tax collector was not entitled 
to maintain suit to collect gross in¬ 
come tax where Sales Tax Act pro¬ 
vided that enforcement of act in 
courts should be under “exclusive 
jurisdiction” of chairman of state 
tax commission, on theory that sales 
tax statutes should not be construed 
so as to leave it to will and discre¬ 
tion of chairman of state tax com¬ 
mission as to whether tax should be 
collected, since quoted words pre¬ 
cluded idea of coexistence, and, In 
ordinary speech of the people, mean 
possessed to the exclusion of others; 

I nor was he given right to sue by 
statute providing that tax should 
constitute debt due state and lien on 
taxpayer's property and could be col¬ 
lected by action in debt or other 
appropriate judicial proceedings, and 
such remedies were in addition to all 
other existing remedies, where such 
provisions appeared In other stat¬ 
utes imposing taxes for collection of 
which tax collector was denied right 
to sue.—Dunn Const Co. v. Craig, 
supra. 

96. Nev.—State v. Central Pac. R. 

Co, 10 Nev. 87. 
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96. Tjim.—State v Collier, 23 SW 
2d 897, 160 Tenn 403. 

97. Tenn—State v. Collier, supra 

98. Miss—Gully v. Matthews, 176 
So. 277, 179 Miss 679—Yazoo, etc , 
R. Co. v. West, 29 So. 475, 78 Miss 
789. 

99. Pa.—Hayes v Grier, 4 Binn 80 

I. Tex.—Slimp v. Wise County, Civ. 

App, 96 SW2d 537. 

Written, notioe; waiver 
Under statute so providing com¬ 
missioners' court must give county 
attorney thirty days' written notice 
to file suits for delinquent taxes, and 
county attorney must refuse to do so 
in order to authorize court to employ 
another attorney to enforce collec¬ 
tion, but county attorney had legal 
right to waive necessity of notice 
in writing—Slimp v. Wise County, 
supra. 

Thar# is no duty on the part of 
the officer required to bring suit 
when requested under the statute to 
ascertain whether there are delin¬ 
quent taxes, or to determine whether 
suits are necessary for collection of 
any delinquent taxes.—Slimp v. Wise 
County, supra. 

2. Neb.—Moore v. Pumas County 
Live Stock Co., Ill N.W. 464, 78 
Neb. 558. 

3. Ill.—-People v. Kimmel, 154 NE 
97, 823 111. 261. 

4. Mo.—St. Louis, etc., R. Co. ▼. 
Anthony, 73 Mo. 431. 

6 . Nev.—State v. Central Fae. R. 
Co, 9 Nev. 79. 
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Taxpayer. There is no right in an individual 
taxpayer to bring a suit for the collection of taxes. 6 

Suits outside state. An officer authorized to sue 
within the state for unpaid taxes has no authority 
to sue outside the state. 7 

§ 702. — Exclusiveness of Statutory Rem¬ 

edy 

The remedies prescribed by some statutee for the 
collection of taxes are deemed to be exclus!ve f but under 
other statutory remedies have been regarded as cumula¬ 
tive and as not excluding an action, and exceptions to 
the rule that the statutory remedy is exclusive are some¬ 
times made. 

The remedies prescribed by some statutes for the 
collection of delinquent taxes are deemed to be 
exclusive and to preclude the maintenance of an 
action or suit when such remedy is not included 
among those prescribed by statute, 8 but other stat¬ 
utory remedies have been regarded as cumulative 
and as not excluding an action. 9 Exceptions to the 
rule that the statutory remedy is exclusive are 
sometimes made, 10 as where the statutory remedy is 


inadequate, 11 where it is such as cannot be enforced 
in the particular case, 12 and where it has been ex¬ 
hausted without satisfaction of the taxes. 13 Where 
the remedy by action is provided by statute, other 
statutory remedies provided have been held not ex¬ 
clusive of the remedy by action and either may be 
pursued without reference to the other. 14 A statute 
prescribing particular remedies for the collection of 
taxes by certain officers and declared to be exclusive 
as to such officers has been held not to restrict the 
remedies of the state. 15 

Agreement . Where the remedy of distress and 
sale is provided by statute as exclusive, no agree¬ 
ment between the collector and the taxpayer can 
operate to permit an action at law. 15 

§ 703. - Persons Liable to Suit 

An action for an unpaid tax should be brought against 
the person who Is directly and primarily responsible 
for the tax. 

An action for an unpaid tax should be brought 
against the person who is directly and primarily 
liable for the payment of the tax, 17 and this is ordi- 


6. Ill —People ex rel Morse v 
Chambliss, 77 N E 2d 191, 399 Ill 
151 

7. U.S—Moore v. Mitchell, NY, 50 
SCt 175, 281 US 18, 74 L Ed 
673 

Territorial and extraterritorial pow¬ 
er of officers generally see Officers 
9 102 a. 

8 . Ark—Corpus Juris cited in Ar¬ 
kansas Louisiana Gas Co v Har¬ 
din, 176 S W 2d 903, 907. 206 Ark 
593 

N J —Murphy v. Jos Hollander, Inc , 
34 A.2d 780, 131 N J Law 165 
61 C.J p 1053 note 18 
Sanity is not available where an 
exclusive remedy is provided by 
statute.—Derry Tp. School Dist v. 
Barnett Coal Co, 2 A 2d 758, 332 Pa 
174. 

9. Mass.—Boston Five Cents Sav 
Bank v. City of Boston, 61 N.E 2d 
124, 318 Mass 183 

61 C J p 1054 note 19 

Statutory remedies of notion at 

law, enforcement of lien cuid sale 
were held cumulative and not exclu¬ 
sive.—Town of Highgate v. Missis* 
Quol Lime Works, 162 A. 867, 104 
Vt. 526. 

Bight to forfeit oorporate charter 
Although a state has the right to 
have the charter of a domestic cor¬ 
poration declared forfeited on its 
failure to pay taxes, this fact is no 
bar to the right of the state to bring 
a creditor's suit for the taxes, the 
forfeiture being a penalty which the 
state may insist on or waive at its 


election—State v Georgia Co, 17 
SE 10, 112 NC 34, 19 LRA 485. 
Statute requiring suit not repealed 
Statute providing that on failure 
to pay assessment within prescribed 
period with interest, designated of¬ 
ficer shall sue to recover amount of 
assessment was not repealed by 
statute creating state board of as¬ 
sessment and review.—Buser v. 
Kriechbaum, 295 N.W. 455, 229 Iowa 
888 . 

Bepeal of statutory remedy does 
not affect the right of the state to 
collect the tax, where it has remedy 
by statute or common-law suit — 
State v. Crane Co , 89 So 901, 18 Ala. 
App 194, certiorari denied 90 So 
926, 206 Ala. 701. 

10. Mont —Corpus Juris cited in 

State ex rel Tillman v District 
Court of Tenth Judicial Dist. in 
and for Fergus County, 53 P 2d 
107, 110, 101 Mont 176, 103 ALR. 
376. 

N Y —City of Johnstown v. Wells, 
273 NYS 631, 242 App.Div. 103, 
affirmed 11 N E 2d 787, 275 NY. 
623. 

S C.—Town, of Cheraw v. Turnage, 
191 SE. 831, 836, 184 S.C. 76 

11. Idaho—Lemhi County v. Boise 
Live Stock Loan Co., 278 P. 214, 
47 Idaho 712. 

61 C.J. p 1054 note 20. 

Where statutory remedy was ade¬ 
quate It was exclusive.—State ex 
rel. Tillman v. District Court of 
Tenth Judicial Dist. In and for Fer¬ 
gus County, 53 P.2d 107, 101 Mont. 
176, 103 A.L.R 376. 
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12. Ky—Commonwealth v Louis¬ 
ville, 47 SW 865. 20 Ky L 893 

61 C J p 1054 note 21 

13. N J —Murphy v Jos Hollander, 
Inc, 34 A 2d 780, 131 N.J Law 166 

61 C J. p 1054 note 22. 

14. Miss—Nickey v State, 145 So 
630, 167 Miss 650, suggestion of 
error overruled 146 So. 859, 167 
Miss 650, motion overruled 147 So 
324, 167 Miss 650, affirmed Nickey 
v State of Mississippi, 54 S Ct 743, 
292 US 393, 78 L Ed 1323—Delta 

6 Pine Land Co v Adams, 48 So. 
190, 93 Miss 340 

15. Ind—Prudential Casualty Co. v. 
State, 143 NE 631. 194 Ind. 542. 

16. SD—Brule County v. King, 77 
NW 107, 11 S.D. 294. 

17. S.D—Archambault v. Zimmer¬ 
man, 208 NW. 717, 50 S.D. 130. 

61 C.J. p 1054 note 38. 

Taxes against a minor’s property 

are an obligation which the law re¬ 
quires him to pay and this obliga¬ 
tion will be enforced by procedure 
in court.—Wiggins Estate Co. v. 
Jeffery, 19 So.2d 769, 246 Ala. 183. 

Xdfe tenant in possession may be 

proceeded against by personal action. 
—Thayer v. Shorey, 191 N E 435, 
287 Mass. 76, 94 ALR. 307. 

7 or sign corporation which had 
withdrawn from state and was not 
doing business in state could not be 
sued for back taxes.—State v Chi¬ 
cago Mill A Lumber Corporation, 45 
S W 2d 26, 184 Ark 1011. 
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narily the one to whom the property was assessed, 
although he may have parted with the title in, the 
meantime, since no personal liability attaches to the 
purchaser unless by force of statute. 18 If death or 
insolvency intervenes, the action may be brought 
against the personal representatives 19 or assignee 20 
of the taxpayer. Where the taxes are due from 
a private corporation, the suit should be brought 
against the corporation as such, and not against the 
directors or any officer. 21 It has been held that pro¬ 
ceedings may be taken against a nonresident owner, 
but only as far as to make the property assessed lia¬ 
ble to the satisfaction of the tax, not to impose on 
him a personal liability. 22 

§ 704. - Conditions Precedent 

a. In general 

b. Notice or demand 

a. In General 

There must be a compliance with all statutory con¬ 
ditions precedent before an action to collect unpaid taxes 
may be maintained. 


Where the statute authorizes suit only under cer¬ 
tain circumstances, such circumstances must exist 
in order that the suit may be maintained. 28 J All 
conditions precedent imposed by the statute must 
be observed or the suit >vill fail. 24 As a condition 
precedent to a suit for taxes it is generally essential 
that there shall have been a proper assessment, 25 
or entry on the tax list, 26 and the taxpayer must 
be in default by his failure to pay? 7 In some 
states there must be a proper return, certification, 
and filing of the delinquent list, 28 and some stat¬ 
utes require the issuance and return unsatisfied of 
a tax execution or distress warrant, 29 although un¬ 
der other statutes this is not necessary. 80 Where the 
statute requires that the municipality must authorize 
suit in its name, such provision must be complied 
with. 31 On the other hand, various matters have 
been held not to constitute conditions precedent to 
maintenance of a suit 32 So, publication of the de¬ 
linquent list has been held not necessary as a condi¬ 
tion precedent to an action for taxes. 33 A statutt 
providing for the performance of certain conditions 


18. Mass —Webber Lumber Co v. 
Shaw, 75 N.E. 640, 189 Mass. 366. 

61 C J. P 1055 note 39. 

Vaot that defendant was not own¬ 
er of the property at the time the 
tax was imposed was & complete bar 
to judgment.—City of Chicago v. Me- 
Causland, 41N0 2d 74o. 379 Ill. 602 

19. Cal.—Crocker First Nat. Bank 
of San Francisco v Horgan, 170 
P.2d 115, 74 CaLApp 2d 917 

Iowa.—Galusha v. Wendt, 87 N.W 
512, 114 Iowa 597. 

SD—Knudtson v. Citizens’ Nat 
Bank & Trust Co. of Sioux Falls, 
251 NW. 810, 62 S.D. 71. 

Tex—Denman v. State, CivApp., 85 
SiW.2d 252 

20. Mass.—Scoll&rd v. Edwards, 80 
N.E. 4, 194 Mass. 77. 

21. Mass—Commonwealth v Com¬ 
monwealth Bank, 22 Pick 176. 

Mich—Muskegon v Lange, 62 NW 
158, 104 Mich. 19. 

22. N.Y.—New York v. McLean, 63 
N.E. 380, 170 N.Y. 374. 

61 C.J. p 1055 note 43. 

23. S.D.—Acme Harvesting Mach. 
Co v. Hinkley. 122 NW. 482, 23 
S.D 509 21 Ann.Cas. 743. 

61 C J. p 1055 note 51. 

24. Del.—Banks v. Talley, 194 A. 
362, 8 WW.Harr. 6J.2. 

61 C.J. P 1055 note 52. 

25. Del.—Banks v. Talley, supra. 

81 C.J. P 1055 note 53. 

Unessential matters 

In order to collect faxes by suit, 
assessment need not contain particu¬ 
lar description of property taxed 
and separate valuations of several 
parcels need not be made.—Inhabi¬ 


tants of Bucksport v. Swazey, 165 
A. 164, 132 Me 36. 

Beasseesment 

Under a statute providing that In 
action to collect taxes due, if the 
assessment has been rendered void 
or voidable by the omission or com¬ 
mission of any act required or pro¬ 
hibited, the court shall reassess or 
order a reassessment and thereupon 
render judgment for the just amount 
of taxes due, an action may be main¬ 
tained, even though the assessment 
is void.—Knudtson v Citizens' Nat. 
Bank & Trust Co of Sioux Falls, 
251 N.W 810, 62 SB. 71. 

26. When auditor spread tax on du¬ 
plicate tax list, officer designated by 
statute became authorized to Insti¬ 
tute action to recover tax—Knudt¬ 
son v Citizens’ Nat. Bank & Trust 
Co. of Sioux Falls, supra 

27. 111.—People v. Davis, 112 III 
272. 

61 C J. p 1055 note 54. 

28. Cal —San Diego County v. Cali¬ 
fornia etc, R Co, 3 P. 892, 65 
Cal. 282. 

Mich—Northwestern Cooperage, etc., 
Co v. Scott, 82 NW. 76, 123 Mich. 
357. 

29. Mich—Port Huron Tp v. Potts, 
44 N.W. 289, 78 Mich. 435. 

61 C.J. p 1056 note 56. 

30. N.Y—McLean v. Myers, 32 N.E 
63, 134 N.Y 480. 

Tenn.—State, for Use of City of 
Chattanooga, v. Bayless, 209 S.W. 
2d 504, 30 Tenn.App. 621. 

31. Me.—Cape Elizabeth v. Boyd, 29 
A. 1002, 86 Me. 317. 

61 C.J p 1056 note 60. 
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32. Mich —Garfield Tp v. A. B 
Klise Lumber Co, 188 NW 459, 
219 Mich 31 

61 CJ p 1065 note 62 [b]. 
Administrative hearing 

Cal —People v. Santa Fe Federal 
Sav & Loan Ass’n, 171 P 2d 713, 
28 Cal 2d 675. 

Tiling olalm before notion against 
personal representative 

S D —Knudtson v Citizens’ Nat 
Bank & Trust Co. of Sioux Falls, 
251 N.W. 810, 62 S.D. 71 

Apportionment among bank stock¬ 
holders 

Under statute making taxes as¬ 
sessed on shares of stock in a bank 
a lien on shares until paid, and im¬ 
posing on bank duty to collect taxes 
due, apportionment of aggregate 
amount of taxes due on bank shares 
among respective owners thereof 
was not prerequisite to enforcement 
of bank’s liability for collection and 
payment of taxes.—Union Sav. Bank 
of Bellaire v. Pancoast, 50 N.E 2d 
157, 142 Ohio St 6, affirmed First 
Nat. Bank of St Clairsville, Ohio 
v Findley, 64 S.Ct 260, 820 U.S. 714, 
88 L.Bd. 420, and Second Nat Bank 
of St. Clairsville, Ohio v. Findley, 64 
S.Ct. 260, 320 U.S. 714, 88 L.Ed 420. 

Payment of federal unemployment 

tax is not a condition precedent to 
collection of contribution^ from the 
employer under a state unemploy¬ 
ment Insurance statute.—Diamond 
Laundry Corp. v. California Employ¬ 
ment Stabilization Commission, C.C. 
A.Cal., 162 F.2d 888. 

33 . Tek.—Christie V. Hudspeth 

County Conservation and Heclama- 
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precedent to proceeding by distress does not re¬ 
quire their performance before bringing an action.* 4 

b. Notice or Demand 

Although there It authority to the contrary, It hat 
been held that p In the abtence of etatute providing other¬ 
wise, no demand It necettary, and, where the statute re- 
qulret it, written notice of delinquency mutt be given. 

If the statute requires a demand on the taxpayer 
and his refusal to pay to precede the institution of 
an action against him, it is mandatory; and this 
rule is sometimes applied in the absence of a statute 
requiring it, 35 although it has been held that in the 
absence of statute no demand is necessary. 36 Where 
the statute fixes a definite time within which the 
taxes must be paid, no demand is necessary. 37 While 
a personal demand is necessary in the case of 
residents, 38 a written demand has been held suffi¬ 
cient with respect to a nonresident. 39 Where the 
statute requires wntten notice of delinquency, it 
must be given or the action cannot be maintained 40 
Notwithstanding a statute provides that notice of 
delinquency shall be given, such notice is not a con¬ 
dition precedent where the statute also provides that 
failure to give it is no defense to the action. 41 


Estoppel to deny demand or notice. Refusal to 
pay estops defendant from denying the sufficiency 
of a demand, 42 and a tender of the amount sued for 
is a waiver of the right to notice. 48 

§ 705. - Defenses Generally 

a. In general 

b Invalidity or irregularity of prior pro¬ 
ceedings 

c. Unequal or excessive valuation 

a. In General 

In an action for taxes, In the absence of a statute 
otherwise providing or a waiver or an estoppel, the de¬ 
fendant may interpose any proper defense, but mere 
technical defenses are not favored where no substantial 
rights have suffered. 

In an action for taxes, in the absence of a statute 
otherwise providing or a waiver or an estoppel, 44 
defendant may interpose any proper defense. 45 
Some statutes specify the defenses which shall be 
available, 46 and under such statutes no others can be 
interposed, 47 except such as are conferred by or¬ 
ganic law. 48 Statutes providing for administrative 
review of assessments and making such remedy ex- 


tion Dist. No 1, Civ App., 64 S.W. 
2d 978. 

61 C J p 1056 note 58 

34. Md—Dugan v. Baltimore, 1 Gill 
&J 499 

35. U S.—Alaska Packers* Ass'n v. 
Hedenskoy, CCA Cal., 267 F 154, 
certiorari denied 41 S Ct. 149, 254 
US 652. 65 L Ed. 468. 

61 C J p 1056 note 62. 

Necessity of notice or demand to fix 
duty to pay generally see supra | 
608 

36. N.Y.—New York v. Watts, 83 
N.YS 23, 40 Misc 695—Austen v. 
Westchester Tel. Co., 28 N.Y.S 77, 
8 Misc. 11. 

37. Ky—Kentucky Cent R Co. v 
Pendleton County, 2 S.W. 176, 8 
Ky.L. 517. 

38. Me—Parks v. Cressy, 77 Me. 54. 

39. Me—Curtis v. Potter, 96 A, 786, 
114 Me. 487. 

40. Tex—Barber ▼. State, Civ.App., 
212 S W. 292 

Vt—Town of Williamstown v. Wil- 
liamstown Co, 144 A. 203, 101 Vt. 
419. 

41. Tex.*—Lindsay v. State. Com. 
App., 44 S.W.2d 936—Christie v. 
Hudspeth County Conservation 
and Reclamation Dist. No. 1, Civ. 
App, 64 S.W.2d 978. 

Publication of delinquency list as 
not essential see supra subsection 
a of this section. 

48. N.H.—Town of Jaffrey v. Smith, 
80 A. 504, 76 N.H. 168. 


43. Tex—City of Rising Star v. 
Dill, Civ App, 259 S W. 652, af¬ 
firmed, Com App , 269 SW 769 

44. Prior listing 

Taxpayer listing property as with¬ 
in certain taxable class for series of 
years was not estopped to have it 
properly classified in class with lower 
tax rate in subsequent year—State 
v Clarkson Coal & Dock Co., 246 N. 
W. 538, 188 Minn. 106. 

45. Ill —City of Chicago v. McCaus- 
land, 41 N.E 2d 746, 379 Ill 602 

Pa.—Dole v. City of Philadelphia, 
11 A 2d 163, 337 Pa 375, opinion 
supplemented 11 A.2d 767, 337 Pa 
375 

Set-off in action for taxes see Set- 
Off and Counterclaim 9 20. 

Res Judicata 

Judge’s acceptance of affidavit as 
to amount of tax due and acceptance 
of such amount and issuance of re¬ 
ceipt were not an adjudication as to 
amount due so as to preclude the 
state from recovering additional 
amount, where the judge’s duty was 
merely to collect and receipt for the 
true amount and was, therefore, 
ministerial rather than judicial, the 
legislature having made the assess¬ 
ment and fixed the valuation; but, 
under a statute placing on the judge 
not only the duty of receiving the 
money, but also the judicial duty of 
settling any differences then and 
there and giving a right of appeal 
from his decision, his decision is res 
judicata in a subsequent action to 
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collect the tax, and hiq finding as to 
the amount cannot. In the absence of 
fraud, be impeached by reason of 
fact that in ascertaining the amount 
he relied entirely on the afiSdavit 
filed by the taxpayer—State v 
Crane Co, 89 So 901, 18 Ala.App 
194, certiorari denied 90 So. 92G, 
206 Ala. 701 

46. Tex—Town of Pleasanton v. 
Vance, Com App, 277 S W. 89 

Statute held valid 

Tex—Cook v City of Booker, Ci\. 
App, 167 S W 2d 232 

Statute held not changed or su¬ 
perseded by rules of civil procedure 
—Wedgworth v Davenport, Tex.Ci\ 
App , 170 S W.2d 789 

Tact that defendant is not owner 

of the land assessed to him may be 
interposed as a defense under a stat¬ 
ute expressly recognizing such de¬ 
fense—Norton v. Cass County, CC. 
A.Tex,, 115 F.2d 884 

47. Tex.—Zachry v. City of Uvalde, 
Civ.App., 24 S.W.2d 517. 

48. U.S.—Norton v. Cass County, 
C.C.A.Tex., 115 F.2d 884. 

Tex.—Town of Pleasanton v. Vance, 
ConaApp., 277 SW 89—Howth ^ 
French Independent School Dist, 
Civ.App., 115 S W 2d 1036, affirmed 
French Independent School Dist. 
of Jefferson County v. Howth, 134 
S.W.2d 1036, 134 Tex. 211—City of 
West University Place v. Home 
Mortg. Co., Civ App., 72 SW2d 
361. 
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elusive, as discussed supra § 513, may also operate 
to limit the defenses which may be interposed. 49 
Mere technical defenses to actions for taxes are not 
favored by the courts where no substantial rights 
have suffered. 60 Reliance on an erroneous ruling 
of an administrative officer as to the meaning of a 
tax law is not a defense; 61 and various other mat¬ 
ters have been held not to constitute proper de¬ 
fenses 62 However, defendant may always plead 
want of authority m the officer bringing the suit. 63 

Payment of the tax or anything equivalent there¬ 
to is generally a good defense , 64 but the legislature 
may, by statute, bar the defense of former re¬ 
covery . 56 Payment of the tax by the collector, 
where such payment was not authorized by defend¬ 
ant or intended to relieve him of his obligation is 
no defense . 56 Payment of taxes under an illegal 
assessment is no defense to an action for taxes 
legally assessed . 67 Reliance on the certificate of 
payment of the tax collector is a proper defense in 
an action by the state against a purchaser at a tax 
sale for delinquent taxes 68 A prior void sale of 
the property for taxes is no defense 59 When it 


is sought to enforce the payment of a tax against 
defendant, it has been held that he may defend with¬ 
out first making payment of the amount legally due, 
and judgment will be rendered only for the amount 
shown to be legally due. 60 However, there is also 
authority for the view that he must show that he 
has paid or tendered the amount legally due and 
must offer to pay what the court shall find equitable 
and just, 61 and it has been held that seizure and 
offer for sale of realty, although excessive, are 
no defense unless tender of the amount due has 
been made. 62 

b. Invalidity or Irregularity of Prior Proceed¬ 
ings 

A suit for taxes may be resisted on the ground that 
the tax in question is unconstitutional or otherwise il¬ 
legal or that the assessment or levy Is illegal or void, 
but mere irregularities in the assessment or subsequent 
proceedings not affecting the substantial liability of the 
defendant are not available. 

A suit for taxes may be resisted on the ground 
that the tax in question is unconstitutional or other¬ 
wise illegal , 63 or that the assessment or levy is ll- 


49. Constitutional objection not 
barred 

Words “any other sufficient de¬ 
fense," within statute providing: that 
taxpayer has burden of proving: that 
assessment was illegally made or 
that tax had been paid or any other 
sufficient defense, were held to af¬ 
ford owner of property taxed a sec¬ 
ond opportunity, in addition to rem¬ 
edy by appeal to state tax commis¬ 
sion and proper court, for raising 
constitutional objection to tax in ac¬ 
tion to collect tax—Mayor and City 
Council of Baltimore v Gibbs, 171 
A. 37, 166 Md 364, certiorari denied 
55 SCt. 71, 293 US 559, 79 L Ed. 
660 

50. N.T.—City of Syracuse v. Mur¬ 
ray, Sup., 38 N.Y S 2d 465, 179 
Misc 244, appeal dismissed 42 N. 
Y S 2d 576 

61 C J. p 1066 note 79. 

Tax not fixed when assumed 

(1) When one by his voluntary 
act or by operation of.law assumes 
or has imposed on him a liability to 
pay a tax he cannot escape the ob¬ 
ligation on the theory that, when the 
assumption was made or the duty 
imposed, the amount of the tax had 
not been ascertained.—Crosby v. 
First Nat Bank, 76 P.2d 734, 102 
Colo. 43 

(2) Contracts to assume and pay 
taxes see supra f 61. 

51. Cal.—La Societe Francaise De 
Bienfaisance Mutuelle v. Califor¬ 
nia Employment Commission, 133 
PM 47, 56 Cal App.2d 534, certio¬ 
rari denied 64 S.Ct. 36, 320 U.S. 
736, 88 L.Ed. 436. 


52. Contract of state officer not 

within the scope of his authority 
was held not a defense in action by 
state to collect taxes —State v Erie 
R Co., 42 A 2d 759, 23 N.J Misc. 203 
Title by adverse possession 

(1) Title to realty by adverse pos¬ 
session is not a defense to a suit 
for delinquent taxes —Byrnes v 
Scaggs, Mo, 247 S W 2d 826 

(2) Nature of title or interest in 
general as affecting liability of per¬ 
sons and property see supra 8 94. 
Injunction 

(1) An Injunction against collec¬ 
tion of taxes on some property sev¬ 
eral years before tax bill in instant 
case was issued, and representing 
amount of taxes different from that 
involved in instant case, was no de¬ 
fense—Klein v Commonwealth ex 
rel Sheriff of Jefferson County, 113 
S.W 2d 20, 271 Ky 756 

(2) Fact that defendant has se¬ 
cured an injunction restraining 
county officers from proceeding to 
collect taxes is no defense to an 
action by the state—Western Union 
Tel. Co. v. State, 44 NE 793, 146 
Ind. 54, affirmed 17 S.Ct. 345, 165 
U.S. 304, 41 L.Ed 725. 

Forfeiture of charter for uoupsgr- 
saeat 

A corporation cannot defend an 
action for franchise taxes on the 
ground that, by nonpayment of the 
first year's tax, it forfeited its fran¬ 
chise and was, therefore, not liable 
for the taxes for the succeeding 
years in which it was in business — 
Pinnacle Gold Mining Co. v. People, 
143 P. 837, 68 Colo. 86. 
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53. Mass —Ruddock v. Gordon, 
Quincy 68 

Authority of particular officers see 
supra § 701 

54. Pa.—Commonwealth v Market 

St Nat Bank of Shamokin, 78 
Pa.I>ist & Co 132, 22 Northumb 

Leg J 259 

Tex —Town of Pleasanton v. Vance, 
ComApp, 277 SW. 89. 

Effect of payment see supra | 628 
Termination of Jurisdiction 
Where it appeared that all taxes 
and penalties hod been paid in tax 
receivership proceeding, trial court 
had no further jurisdiction except 
to dismiss—Toman v Park Castles 
Apartment Bldg Corporation, 31 N. 
E 2d 299, 375 Ill 293. 

55. Nev—State v Central Pac R 
Co , 30 P. 689, 21 Nev. 260 

56. Me —Lord v. Parker, 22 A. 392, 
83 Me 530 

57. NC—North Carolina R Co. v 
Alamance County, 82 N C. 269. 

58. Tex—State v. Davisson, Civ. 
App., 280 S.W. 292. 

59. Ill—McIntosh v. People, 93 Ill. 
540. 

60. Ill.—People v. Centralia Gas, 
etc., Co., 87 NE 370, 238 Ill 113. 

61. Cal.—County of Los Angeles v. 
Ballerino, 82 P. 681, 84 P. 329, 99 
Cal. 693. 

60. Tex—Nalle ▼. Austin, Civ.App., 
42 S.W. 780. 

63. U.S.—Norton v. Cass County, 
C.CATex., 115 F.2d 884. 

Md.—Mayor and City Council of Bal- 
- timore v. Gibbs, 171 A. 37, 166 Md. 
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legal or void, 64 or that the action of the assessors 
was without jurisdiction because either the particu¬ 
lar person or the particular property was exempt 66 
or beyond their territorial authority, 66 although it 
has been held that an illegal or void assessment can¬ 
not be used as a defense to an action for taxes, 
where a remedy for wrongful assessment has been 
provided, 67 However, no defense can be founded 
on mere irregularities, errors, defects, or omissions 
of statutory duty, either in the assessment or in the 
proceedings which followed it, up to the commence¬ 
ment of the suit, which do not affect the substantial 
liability of defendant to pay the tax, 68 unless they 
amount to fraud 69 or a deprivation of his right to 
be heard in opposition to the assessment, its legality, 
or its amount. 70 Where a taxpayer has pursued an 
administrative remedy to final decision by an ad¬ 
ministrative board and such decision is conclusive, 


as discussed supra § 543, in an action at law to col¬ 
lect the taxes, it has been held that he cannot offer 
as a defense matter constituting a collateral attack 
on the administrative decision. 71 

c. Unequal or Excessive Valuation 

Generally it ie no proper defenae to a suit for taxes 
that there were Inequalities in the assessment or that 
the assessment was excessive, unless it can be shown that 
It was fraudulent or such defense Is authorized by stat¬ 
ute; but it has been held that such a suit may be re¬ 
sisted on the ground that the arbitrary, confiscatory, and 
discriminatory character of the levies and assessments 
renders them violative of state and federal constitutions, 
overvaluation may be so excessive as to be available as 
a defense pro tanto. 

Generally it is no proper defense to a suit for the 
recovery of taxes that there were inequalities in 
the assessment of property, 72 or that the assessment 
of defendant’s property was excessive or based on 
an overvaluation, 73 unless it can be shown that it 


364, certiorari denied 65 S Ct. 71, 
293 US 659, 79 L Ed 660 
Tex —Howth v. French Independent 
School Diet, Civ App , 115 S W 2d 
1036, affirmed French Independent 
School Diet of Jefferson County 
v Howth, 134 S W 2d 1036, 134 
Tex 211 

61 C J p 1057 note 91 
Cft. Ill.—Griffin v. Cook County, 16 
N E 2d 906, 369 III. 380, 118 ALR 
1167 

Minn—State v Keyes. 246 N W. 547, 
188 Minn. 79 
61 C J. p 1057 note 92 
Statute limiting defenses 

A defendant in a tax suit may 
plead that assessment against his 
property was illegal, wrongful, arbi¬ 
trary, and confiscatory, notwith¬ 
standing statutory provision that 
there shall be no defense to a suit 
for collection of delinquent taxes ex¬ 
cept that defendant was not the 
owner of the land at time suit was 
filed, that taxes had been paid, or 
that taxes sued for are in excess of 
the limit allowed by law —Howth v 
French Independent School Dist, 
Civ App., 115 SW2d 1036, affirmed 
French Independent School Dist of 
Jefferson County v Howth, 134 S W 
2d 1036, 134 Tex 211—City of West 
University Place v. Home Mortg. Co., 
Tex Civ.App , 72 S W 2d 361—61 CJ 
p 1057 note 92 [a] 

65. Nev—State v Central Pac. R 
Co, 30 P. 686, 21 Nev. 247, af¬ 
firmed 16 S.Ct 885, 162 U.S. 612, 
40 L Ed 1057. 

66 . Mich—Portsmouth Tp v Cran¬ 
age Steamship Co, 111 NW 749, 
148 Mich. 230, 118 Am S.R. 578 

61 C.J. p 1057 note 94. 

67. N.H.—Canaan v. Enfield Village 
Fire Dist, 64 A. 725, 74 N.H. 8. 

61 C.J. p 1057 note 95. 

68 . Ill.—Department of Finance v 


Gold, 17 N E 2d 13. 369 Ill 497- 
People v Elmwood Cemetery Co, 
148 N E 273, 317 Ill. 547 
Mich— Corpus Juris cited la School 
Dist of City of Lansing v City of 
Lansing, 249 NW 848, 849, 264 
Mich 272 

Minn —State v. Duluth Gas, etc , Co , 
78 NW 1032, 76 Minn 96, 67 L R 
A. 63 

N Y —City of Syracuse v Murray, 
38 N Y S 2d 465, 179 Misc 244, ap¬ 
peal dismissed 42 N Y S 2d 576 
Pa—City of Philadelphia v Kolb, 30 
Pa.Dist. & Co. 229 
61 C J p 1057 note 96. 

69. Ill—Department of Finance v 
Gold, 17 N E 2d 13, 369 Ill. 497— 
People v Elmwood Cemetery Co, 
148 NE 273, 317 Ill 547 

70. Mich —Caledonia Tp v Rose, 
53 NW 927, 94 Mich 216. 

71. Ownership of property by mu¬ 
nicipality 

Where municipality purchased 
plant, title of which was retained by 
seller for security purposes, and 
record before state board of equali¬ 
zation did not disclose that plant for 
purposes of taxation belonged to 
municipality, claim that plant be¬ 
longed to municipality for taxation 
purposes could not be interposed in 
an action at law against seller’s as¬ 
signee to collect taxes, since it 
would constitute a collateral attack 
on the judgment of the board of 
equalization.—Municipal Acceptance 
Corp v Canole, 119 S W 2d 820, 342 
Mo. 1170. 

79. Ill —People ex rel Tedrick v 
Allied Oil Corp. of Illinois, 67 N. 
E 2d 859, 388 III 219 
Me—Tozier v Woodworth, 10 A 2d 
4 54, 136 Me. 364—Inhabitants of 
Bucksport v. Swazey, 165 A 164, 
132 Me, 36. 

61 C J p 1057 note 98. 
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Omission, of oertaia property 

Taxpayer may not defend against 
payment of taxes due on ground of 
bare omission from tax rolls of cer¬ 
tain property, such as bank deposits 
held in trust—Stevens v City of El 
Paso, Tex Civ App, 81 SW2d 149, 
error dismissed. 

73. Conn — Corpus Juris cited in 

Town of West Haven v Aimes, 196 
A. 774, 776, 123 Conn 543 
Ill—People v Klein. 67 N E 2d 893, 
388 Ill 353—People ex rel Tedrick 
v Allied Oil Corp of Illinois, 67 
N.E.2d 859, 388 Ill 219—People v 
Process Corp, 35 N E 2d 341, 377 
Ill 65—People \ J B Inderrieden 
Co, 31 N E 2d 580, 375 Ill 458- 
People v Pioneer Tailoring Co, 
29 NE2d 100, 374 Ill 191—Depart¬ 
ment of Finance v Gold, 17 N E 2d 
13, 369 Ill. 497—People ex rel Mc¬ 
Donough v Beemsterboer, 190 N E 
920, 356 Ill 432, certiorari denied 
Beemsterboer v People of State of 
Illinois ex rel McDonough. 55 8 
Ct. 86, 293 US 575, 79 L Ed. 673, 
rehearing denied 55 S Ct. 138, 293 
U.S 630, 79 LEd 716. 

Me —City of Lewiston v All Maine 
Fair Ass’n, 21 A 2d 625, 138 Me 
39 

Neb—Power v Jones, 253 N.W. 867, 
126 Neb 529 

Tex.—Gonzalez v. State, Civ App , 
81 SW 2d 180. 

61 C J p 1057 note 99 
Overvaluation by reason of undar- 
valuation of other taxpayers* proper¬ 
ties is no defense to an action for 
taxes.—Tozier v. Woodworth, 10 A.2d 
454, 186 Me 364—Inhabitants of 

Bucksport v. Swazey, 165 A. 164, 132 
Me 36. 

Fact that property was valued by 

tax experts, who were employed by 
assessors and board of equalization, 
and that valuation was Axed in ac¬ 
cordance with such valuation was no 
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was fraudulent, 74 or unless such defense is au¬ 
thorized by a statute which does not require prior 
recourse to other remedies, 76 since the statutes gen¬ 
erally provide methods whereby a taxpayer so ag¬ 
grieved may obtain relief, as by appeal to a board of 
equalization or other reviewing body, as discussed 
supra § 512, and his failure to exhaust or avail him¬ 
self of such remedies bars him from interposing 
such objections in a' suit for the taxes, 76 m the ab¬ 
sence of a showing that the statutory provisions are 
inapplicable or that his failure to avail himself of 
them is legally excusable. 77 Likewise, it is not a 
defense that the delinquent list includes an assess¬ 
ment from which defendant took an appeal, unless 
he shows that the appeal is still pending or resulted 
in a reduction of the assessment. 78 A reduction in 
the valuation of the property is no defense to re¬ 
covery of the taxes due on the property at the re¬ 
duced valuation, but merely restricts recovery to that 
amount rather than the amount due on the original 


valuation. 79 On the other )ian<l, it has been held 
that a suit for taxes may be resisted on the ground 
that the arbitrary, confiscatory, and discriminatory 
character of the levies and assessments Tenders them 
violative of state and federal constitutions ; 80 over¬ 
valuation may be so excessive as to be available as 
a defense pro tanto. 81 Overvaluation has been held 
to be a good defense where payment of the amount 
legally due is pleaded and defendant has availed 
himself of the remedies provided to avoid excessive 
assessment 82 Where a taxpayer defends on the 
ground of excessive valuation, it has been held that 
he must show that he has paid or tendered the 
amount which would have been due if his property 
had been assessed at a fair valuation, and mqst offer 
to pay what the court shall find equitable and just. 83 
A tender has been held to admit the justice of the 
tax to the extent of the amount tendered and to 
preclude the taxpayer from disputing his liability 
to that extent, 84 and a tender would seem to operate 


defense.—Stevens v. City of El Paso. 
Tex.Civ.App n 81 S.W 2d 149, error 
dismissed. 

74. Ill.—People v. Klein, 57 NE.2d 
893, 888 Ill 363—People ex rel 
Tedrick v. Allied Oil Corp of Illi¬ 
nois, 67 N E 2d 869, 388 Ill 219— 
People v. Process Corp., 36 N.E 2d 
341, 377 Ill. 66—People v. Pioneer 
Tailoring Co., 29 N E 2d 100, 374 
Ill. 191—Department of Finance v. 
Gold, 17 N.E.2d 13. 369 Ill 497- 
People v. Elmwood Cemetery Co, 
148 N.E. 273. 317 111. 647. 

Tex.—Gonzalez v. State, Civ.App., 81 
S.W. 2d 180. 

01 C.J. p 1068 note 1. 

Overvaluation standing alone does 
not constitute fraud, either actual or 
constructive, so as to be available 
as a defense to action to collect tax¬ 
es. 

Ill.—People v. Klein, 57 N.E.2d 893, 
888 Ill. 353 

Tex —Gonzalez v State, Civ.App., 81 
S.W. 2d 180. 

75. Minn.—Freeborn County v. First 
Nat Bank, 270 N.W. 908, 199 Minn 
29—In re Koochiching County 
Taxes, 177 NW. 940, 146 Minn. 87 

Statute authorising adjudications 
of value held inapplicable at time of 
suit —Watts v. City of El Paso, 
Tex.Civ.App, 183 S W 2d 249, error 
refused. 

76. Ala — State v. Crane Co, 89 So. 
901, 18 AlaApp. 194, certiorari de¬ 
nied 90 So 926, 206 Ala 701. 

Cal —People v Keith Ry. Equipment 
Co., 161 P 2d 244, 70 Cal.App.2d 
339—De Mille v Lee Angeles 
County, 77 P.2d 905, 25 Cal.App.2d 
506— Los Angeles County v. Ran- 
sohoflt 66 P.2d 815, reheard 74 P. 
2d 828, 24 Cal.App.2d 238. 


Conn —Town of West Haven v 
Aimes, 196 A. 774, 123 Conn 543 
Ill —People ex rel. Tedrick v Allied 
Oil Corp of Illinois, 57 N E 2d 859 
388 Ill. 219—People v J. B Inder- 
rieden Co, 31 N E 2d 580, 375 Ill 
458—Department of Finance v 
Gold, 17 N E 2d 13, 369 Ill 497- 
People ex rel McDonough v. Beem- 
sterboer, 190 NE 920. 366 Ill. 432, 
certiorari denied Beemsterboer v 
People of State of Illinois ex rel. 
McDonough, 55 S Ct 86. 293 U.S 
676, 79 L.Ed. 673, rehearing denied 
65 S.Ct. 138, 293 US 630, 79 L Ed 
716—People v. Elmwood Cemetery 
Co. 148 N.E 273, 317 Ill. 547. 

Neb—Power v Jones, 253 N.W. 867, 
126 Neb. 529. 

61 C J p 1058 note 4 

Although administrative fact find¬ 
ings may be reviewed by courts in 
proper proceedings, litigants may 
not, by refusing or neglecting to 
submit issues of fact to administra¬ 
tive agencies, by-pass them, and call 
on courts, in a suit to recover delin¬ 
quent taxes, to determine matters 
properly determinable originally by 
such agencies —People v. Keith Ry 
Equipment Co., 161 P 2d 244, 70 Cal 
App.2d 339. 

Mistake la number of cattle rendered 

Where owner of cattle personally 
rendered the cattle for taxation and 
stated number of head, and owner 
thereafter made no attempt to go 
before board of equalization and cor¬ 
rect any mistake he might have 
made as to number, owner’s conten¬ 
tion, in action by state to collect 
taxes, that assessment was for too 
many cattle, came too late.—State 
v. Harper, Tex.Civ.App., 188 S.W 2d 
400, error refused, certiorari denied 
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66 S.Ct. 964, 327 U.S. 805, 90 L Ed 

1030 

77. Wis —Milwaukee v. Wakefield 
113 NW. 34, 116 N.W. 137, 134 
Wis 462 

61 C J p 1068 note 6. 

7a Minn—Rock County v. McDow¬ 
ell, 196 N.W. 178, 167 Minn. 296 

79. Md—James Clark Distilling Co 
v Cumberland, 62 A. 661, 95 Md 
468 

80. U.S.—Norton v. Cass Count*, 
C C.A.Tex„ 116 F 2d 884. 

Tex.—Howth v French Independent 
School Diet, Civ.App., 116 S W 2d 
1036, affirmed French Independent 
School Dlst of Jefferson County 
v. Howth. 134 S.W. 2d 1036, 134 
Tex 211—City of West University 
Place v. Home M6rtg. Co, Civ 
App, 72 SW.2d 361—Hunt v 
Throckmorton Independent School 
Dist, Civ.App, 59 8.W.2d 470. 

81. Minn—State v. Western Union 
Telegraph Co, 124 N.W. 380, 126 
NW. 403, 111 Minn. 21—Arosln v 
London & N. W. Am. Mortg. Co., 
83 N.W 339, 80 Minn. 277. 

88 . N.M.—State v. Superior Lumber 
A Mill Co., 170 P 68, 23 N M. 606 

83. Cal.—County of Los Angeles v 
Ballerino, 32 P. 581, 34 P. 329, 90 
Cal. 693—Bandlni Estate Co. V. 
Los Angeles County, 82 P.2d 185. 
28 Cal.App 2d 224. 

84. Tex.—Doneghy v. State, Civ 
App, 240 S W.2d 331—Bell v. Tur¬ 
key Independent School Diet., Civ. 
App., 214 S W.2d 834, refused np 
reversible error—Republic Ins. Co. 
v Highland Park Independent 
School District, Civ.App., 123 S.W. 
784. error dismissed 126 8 W.2d 
270, 133 Tex. 645. 
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as a waiver of any irregularities in the proceedings 
since the same proceedmgs produced the amount 
of taxes tendered and the amount denied. 85 

Double taxation . In order to make a defense of 
double taxation available, defendant must show that 
he has paid one of the taxes. 86 

§ 706. -Jurisdiction and Venue 

A suit for taxes may be brought in the court, if any, 
specially Invested with Jurisdiction for that purpose, and 
the Jurisdiction thus conferred has been held to be a 
general Jurisdiction of unlimited extent over such suits. 
Suits for the recovery of taxes on realty should ordinarily 
be brought where the land lies, but personal taxes should 
be sued for where the defendant resides. 

A suit for the recovery of taxes may be brought 
in the court, if any, specially invested with jurisdic¬ 
tion for that purpose. 87 The jurisdiction thus con¬ 
ferred has been held to be a general jurisdiction of 
unlimited extent over such suits, 88 and the ordinary 
limitation of the jurisdiction of the particular court 
to suits involving a certain minimum sum does not 
apply. 89 However, jurisdiction given to a particular 
court in proceedings to collect taxes does not au¬ 
thorize the bringing of statutory proceedings there¬ 
in which the legislature has declared shall be brought 
.n other courts having officers and facilities un¬ 


known to the court in question, without an express 
provision therefor, and without providing such of¬ 
ficers and facilities for such court. 90 Where the 
taxes to be recovered are assessed on real estate, 
the action should ordinarily be brought in the county 
where the land lies; 91 but personal taxes should 
be sued for where defendant resides, 92 and there 
may be a change of venue if the suit is begun in the 
wrong place. 93 The courts of one state will not 
act as tax collectors for another state 94 

§ 707. -Time to Sue, Limitations, and 

Laches 

a. Time to sue 

b. Limitations 

c. Laches 

a. Time to Sue 

In the absence of a statute to the contrary, an action 
for taxes may be brought at soon as they become payable 

In the absence of a statute to the contrary, 9 , 
an action for taxes may be brought as soon as the> 
become payable. 96 Actions brought before the tax¬ 
es are delinquent are premature 97 Where the stat¬ 
ute provides a remedy by warrant, action cannot b< 
brought until after the expiration of the warrant 


85. Tex —Doneghy v State, Civ 
App. 240 S W 2d 331—Bell v Tur¬ 
key Independent School Dist, Civ 
App, 214 S W 2d 834, refused no 
reversible error. 

86. Wash —Heath v. McCrca, 55 P 
432, 20 Wash 342. 

87. SI —Bowers v. Glos, 179 NE 
80, 346 Ill 623 

01CJ p 1056 note 71. 

Suits for payment into stats treas¬ 
ury 

Statute, providing that suits 
against persons required to pay 
money into state treasury may be 
instituted in particular court, au¬ 
thorizes proceedings in such court to 
collect taxes —Commonwealth of 
Kentucky ex rel. Martin v. Morris 
Wholesale Liquor Distributing Co., 
DCKy, 29 F Supp 310 
Statute not limited to suit by board 
The statutes conferring venue and 
jurisdiction of all suits for other 
than ad valorem taxes due state on 
courts of the county in which the 
state capitol is situated do not re¬ 
late solely to suits brought at in¬ 
stance of state tax board for taxes 
found by such board to be delin¬ 
quent.—Magnolia Petroleum Co. v 
State, Tex Civ.App., 190 S.W2d 581. 

88. Ill.—McDonough v. Gage, 192 
NE. 417, 867 Ill. 466—Bowers v. 
Glos, 179 N.B. 80, 846 Ill. 623. 

38. RJ.-VTripp v. Torrey, 22 A. 278. 
17 R.I. 359. 


90. Ill —McDonough v Gage, 192 
NE 417, 357 Ill 466. 

Reoeiver to collect taxes 

(1) Court given jurisdiction of 
proceedings to collect taxes has no 
authority to appoint receivers to col¬ 
lect delinquent taxes from rents and 
profits of realty —Gill v Lynch, 10 
N U 2d 812, 367 Ill 203—People ex 
rel First of Englevood Bond & 
Mortgage Corporation v Jarecki, 192 
NE 419. 357 Ill 475—McDonough v 
Gage, 192 NE 417, 357 Ill 4Gl> 

(2) Such jurisdiction cannot be 
conferred by consent —Toman v 
Park Castles Apartment Bldg Corp., 
31 N E 2d 299, 375 Ill. 293 

(3) However, a court with gen¬ 
eral equity powers has jurisdiction 
to make such appointment—Nash v. 
Park Castles Apartment Bldg Corp , 
50 N E 2d 725, 384 Ill. 68 

91. Nev— State v. Shaw, 29 P. 321, 
21 Nev. 222 

92. Tex—Harrold v State, 71 S.W. 
407, 30 Tex.Civ.App. 524. 

61 C J. p 1056 note 74. 

93. Colo.—Wason v. Bigelow, 52 P 
636, 11 Colo. App. 120. 

94. U S.—Moore v. Mitchell, C C.A. 
N Y., 30 F 2d 600, 65 A.L.R. 1354, j 
affirmed 60 S Ct. 175, 281 U.S. 18, I 
74 L Ed 673. 

95. Mass.—Massachusetts Hospital 
Life Ins Co v. Shulman, 12 NR 
2d 856, 299 Mass 312. 
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Miss—Gully v Lincoln County, 1£<. 

So 830, 184 Miss 784 
Pa—Pennsylvania Co. v. North Sev¬ 
enth St Sav & Loan Ass’n, 49 T. 
Dist & Co 542 
Suit held not premature 

Suit was held not premature b< - 
cause statute allowed delinquent 
taxpayers until date after com 
mencement of suit to start payim 
delinquent taxes in installment^, 
since statute did not declare mora¬ 
torium in filing of tax suits—M»- 
Gruder's Unknown Heirs v. Stat< 
Tex Civ App, 68 S W 2d 519 

96. Ohio —Schott v Burckhardt, 
Ohio S &CP 279, 2 Ohio N.P 9 m 

Failure to demand payment 

(1) Failure of tax collector to de¬ 
mand payment of taxes sued for dif 
not have effect of causing suit t 
have been prematurely instituted — 
Republic Ins Co v Highland Park 
Independent School Dist, Tex Ci' 
App., 74 S.W 2d 422, error dismisses 

(2) Notice or demand as condition 
precedent to suit see supra 8 704. 

97. Mo—State ex rel Mill is > 
Fleming, 204 SW 1085, 275 Mo 
509. 

Pa.—Pennsylvania Co v North 
Seventh St Sav & Loan Ass'n, 49 
Pa.Dist 8b Co 642. 

98. Fa.—Commonwealth v Mahon. 
12 Pa.Super. 616—Bushko v. Astol* 
fl, 14 Pa.Dist &C» 780. 
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b. Limitations 

An notion to recover taxes mutt be brought within 
the period limited by statute. 

As a general rule, as discussed in Limitations of 
Actions § 83 b, no statute of limitations runs against 
the right of the sovereign to collect its taxes, unless 
expressly made applicable, and, in the absence of 
such express provision or constitutional limitation, 
proceedings for the collection of taxes may be in¬ 
stituted at any time prior to payment. 9 * In many 
jurisdictions statutes 1 or constitutional provisions 2 
have been adopted which limit the time within which 
suits for the recovery of taxes may be brought, and 
only such provisions are applicable to suits of this 
character. 8 Such statutes are to be liberally con¬ 
strued in favor of the right of the taxing power to 
collect the tax, 4 but at the same time they are not to 
be construed in such manner as to defeat their mani¬ 
fest object. 5 The word “actions” within the mean¬ 


ing of such a statute has been construed to mean all 
civil proceedings instituted or set on foot to enforce 
tax liability. 6 A statute of limitations on actions to 
collect property taxes has been held to apply by anal¬ 
ogy to a tax having the characteristics of an excise 
tax intended to take the place of any property or 
other tax, 7 but the statute does not apply to a tax 
having no relation to property taxes. 8 

Calculation of period . A statute of limitations 
begins to run from the date of the assessment of 
the taxes, 9 or from the due date or time of delin¬ 
quency, that is, the expiration of the time allowed 
the property owner to make a voluntary payment, 10 
or from such other point or period a 9 is fixed by 
law. 11 The period does not run during the time 
when there can be no action, 12 and is interrupted 
by the time consumed in litigation to test the validity 
of the tax or for its collection 13 Where the statute 


99. Ark—Jensen v. Fordyce Bath 
House, 190 S W.2d 977, 209 Ark 
478. 

Pa.—Commonwealth v Wilkes-Barre 
Dry Goods Co, Com PI, 86 Luz 
Leg Reg 289 

8t*tut* governing recovery of divi¬ 
dends 

The prescription against statutory 
action to recover dividends unlaw¬ 
fully paid or corporate assets other¬ 
wise unlawfully returned to share¬ 
holders is inapplicable to action by 
the state against corporation to re¬ 
cover franchise taxes.—State v. Tay¬ 
lor Interests, LaApp., 200 So 167 

1. Ala.—Howell & Graves v Curry, 
5 So.2d 106, 242 Ala. 122. 

Ariz.—State v Miami Trust Co., 162 
P 2d 131, 61 Ariz 499 
Ivy—Klein v Commonwealth ex rel. 
Sheriff of Jefferson County, 113 S 
W 2d 20, 271 Ky 756 
Miss—State ex rel Gully v Mutual 
Life Ins Co of New York, 198 So 
763. 189 Miss 830 

Mo—State ex rel and to Use of 
Baumann v Marburger, 182 S W 2d 
163, 363 Mo 187 

SC—Rothrock v Oakman, 10 S E 2d 
346, 196 SC 123—American Surety 
Co. v. Hamrick Mills, 4 S E 2d 308, 
191 SC 362, 124 ALR 1147 
Tenn.—Memphis Natural Gas Co v. 
Pope, 161 S W 2d 211, 178 Tenn 
680, affirmed Memphis Natural Gas 
Co. v. Beeler, 62 S Ct 857, 316 U S 
649, 86 L Ed 1090. 

61 C.J. P 1069 note 19 
Statutes limiting the time for col¬ 
lection, of taxes are statutes of limi¬ 
tations.— Mudd v. McColgan, 183 P 
2d 10, 30 Cal 2d 463. 

Statute does not operate to remit, 
release, or extinguish tax obligation, 
but it does deprive the state of rem¬ 
edy for their collection and is valid 


-—State v Miami Trust Co, 152 P 2d 
131, 61 Ariz. 499 

2. Provision not retroactive 

Prior to amendment to state con¬ 
stitution, there was no prescription 
applicable to corporation franchise 
taxes, and wording of amendment 
did not Indicate that amendment was 
to have retroactive operation, so that 
amendment was applicable only to 
taxes falling due after the day on 
which the amendment became effec¬ 
tive 

U S —Mayer v. Gros, CCA La, 116 
F.2d 733. 

La—State v. Louisiana Navigation 
& Fisheries Co, App, 8 So 2d 796 
—State v. Spence & Goldstein, 
App., 6 So 2d 102. 

3. Mo—State ex rel and to Use of 
Baumann v. Marburger, 182 S W 
2d 163, 363 Mo 187 

Wash —Ozette Ry. Co v Grays Har¬ 
bor County, 133 P.2d 983, 16 Wash 
2d 469 

61 C J. p 1059 note 20 
Subrogee of taxing power has 
same time as taxing power within 
which to bring action—American 
Surety Co v Hamrick Mills, 4 S E 
2d 308, 191 SC. 362, 124 A.L R 1147 

4. Tenn.—R. J. Reynolds Tobacco 
Co v. Carson, 213 SW.2d 46, 187 
Tenn 157 

Statute strictly construed in govern¬ 
ment’s favor 

Ark.—Jensen v Fordyce Bath House, 
190 S.W 2d 977, 209 Ark. 478. 

An action to recover tax penalties 
was an “action for collection of tax¬ 
es’* under one statute of limitations 
and not an “action for a penalty or 
forfeiture" under another statute — 
American Surety Co. v. Hamrick 
Mills, 4 S E.2d 308, 191 S.C. 862, 124 
ALR. 1147. 


5. Ala.—Howell & Graves v. Curr\, 
6 So 2d 106, 242 Ala. 122. 

6 . Ala—Howell & Graves v. Curry, 
supra 

7. Tenn—Foppiano v Speed, 82 S 
W 222, 113 Tenn. 167. 

8. Corporation excise tax 

Tenn.—Memphis Natural Gas Co v 
Pope. 161 S W 2d 211, 178 Tenn 
580, affirmed Memphis Natural Gas 
Co. v. Beeler, 62 S Ct. 867, 316 U S 
649, 86 L.Ed. 1090 

9. Mich—Detroit v. Patten, 106 N 
W 884, 143 Mich 243. 

61 C.J p 1069 note 22. 

When statute begins to run against 
recovery of taxes under statute 
fixing limitation for liabilities cre¬ 
ated by statute see Limitations of 
Actions | 121. 

10. S C —Rothrock v. Oakman, 10 
S E 2d 346, 196 SC 123. 

Wash —Ozette Ry Co. v. Grays 
Harbor County, 133 P.2d 983, 16 
Wash.2d 469. 

61 C.J. p 1059 note 23. 

The word “delinquent" means 
nothing more than overdue and un¬ 
paid.—People v. Santa Fe Federal 
Sav & Loan Ass'n, 171 P.2d 713, 28 
Cal 2d 675 

11 * Ky.—Louisville v. Johnson, 24 
SW 876, 95 Ky 254, 16 Ky.L. 616. 
Time of return of execution “no 
property found" marks commence¬ 
ment of period of limitations for 
equitable action to enforce collec¬ 
tion —Klein v. Commonwealth ex 
rel Sheriff of Jefferson County, 113 
S.W 2d 20, 271 Ky. 756. 

12 . Ky.—Masonic Temple Co. v 
Pflanz, 62 S.W. 821. 21 Ky.L. 583. 

La—State ex rel. Salomon v. City 
of New Orleans, App., 174 So 692. 

13. Ky.—Commonwealth v. Chesa- 
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provides a remedy by warrant, the right of action 
does not accrue until the expiration of the warrant, 
as discussed supra § 702, and limitations do not run 
against the action until that time. 14 The full time 
specified by the statute must have elapsed before 
the action is barred. 16 As between the state and 
the taxpayer, the limitation continues to run against 
the claim until the issuance of process 16 

c. Laches 

Mere delay in instituting an action for taxes will not 
bar recovery on the ground of laches, nor will delay in 
prosecuting an action where the defendant has not 
moved to speed the cause or where there is no showing 
of injury to the defendant or innocent third persons. 

In the absence of a statute limiting the time within 
which suit must be brought, mere delay in instituting 
an action for delinquent taxes will not bar recovery 
on the ground of laches. 17 Failure to commence 
the action until after the end of the tax year in 
which the taxes were assessed is not laches 18 In¬ 
deed, a delay of more than twelve years after levy, 
by itself, has been held not to bar recovery 19 So 
too, delay in prosecuting an action for taxes will not 
bar recovery where defendant has failed to avail 
himself of the right to move to speed the cause, 20 
or where there is no showing of injury to defend¬ 
ant 21 or innocent third persons. 22 


§ 708. -Parties 

8ubject to general rules at to parties and special 
statutory provisions, suits for taxes are usually to be 
brought in the name of the officer authorized to collect 
the tax, although sometimes they must be prosecuted In 
the name of the state or of a political subdivision there¬ 
of, and the proper defendant Is the person to whom the 
tax is assessed or who is liable therefor, but In a proper 
case additional parties defendant may be brought In. 

Subject to the general rules as to parties in civil 
actions, and the particular statutory provisions of 
the various jurisdictions governing actions for taxes, 
suits for the collection of delinquent taxes are usual¬ 
ly to be brought in the name of the officer au¬ 
thorized to collect the tax 23 in behalf of the state 
or its subdivisions, 24 although sometimes they must 
be prosecuted in the name of the state 25 or of a 
political subdivision thereof, 26 at the relation and to 
the use of the collector, 27 and the state and county 
may be joined as plaintiffs, 28 or one taxing unit or 
officer may sue on behalf of other taxing units where 
the requisite authority exists. 29 The proper defend¬ 
ant is the person to whom the tax was assessed 30 
or who is liable for the tax. 31 In a proper case ad¬ 
ditional parties defendant may be brought in. 32 
Persons having an interest in the property taxed or 
the subject matter of the action may and ordinarily 
should be made parties defendant, 33 and under a 


peake, O. & S R Co.. 133 SW 
5 59, 141 Ky 633 

61 CJ p 1069 note 26 

14. Pa.—Wickersham v Russell, 61 
Pa 71—Commonwealth v Mahon, 
12 Pa-Super 616 

15. Iowa.—Bell v Stevens, 90 N W 
87. 116 Iowa 461 

Minn —State v U. S Express Co. 
131 NW 489, 114 Minn 346, 37 
LRA.NS, 1127, affirmed 32 S Ct 
211, 223 U.S. 336, 56 L Ed 469 

16. Ky —Lucas v. Commonwealth, 
89 SW. 292, 121 Ky 423, 28 Ky L 
372 

17. Pa.—Commonwealth v Erie 
Mortg Co, 46 Pa.Dist & Co 489, 
24 Erie Co 306—Commonwealth v 
Wilkes-Barre Dry Goods Co, Com 
PI, 36 Luz Leg Reg 289 

18. Ala.—Greil Bros Co v City of 
Montgomery, 62 So 692, 182 Ala. 
291, Ann.Cas 1915D 738 

19. Ark.—Jensen v. Fordyce Bath 
House, 190 S W.2d 977, 209 Ark 
478 

80. Tenn.—State v. Rowan, 106 S W. 
2d 861, 171 Tenn. 612—Hunt v 
Liles, 243 S.W,2d 149, 35 Tenn App. 
173 


Tenn—State v Rowan, 106 S W 2d 
861, 171 Tenn 612 

61 C J p 1069 note 30 

82. Ark —Jensen v Fordyce Bath 
House, 190 S W 2d 977, 209 Ark 
478 

23. Mass —Massachusetts Hospital 
Life Ins Co v Shulman, 12 N E 
2d 856, 299 Mass 312 

S C — Corpus Juris quoted in Roth- 
rock v Oakman, 10 S E 2d 346, 
348, 196 S C 123 

61 C J p 1060 note 34 

24. SC—Rothrock v Oakman, 10 
S E 2d 345, 195 S C 123 

25. Ill—People ex rel Morse v 

Chambliss, 77 N E 2d 191, 399 III 

151 

61 C.J. p 1060 note 35 

26. Cal.—People v Ballerino, 34 P. 
330, 99 Cal 598 

61 C J. p 1060 note 36. 

27. State at relation of oity collec¬ 
tor 

Mo —State ex rel and to Use of 
Baumann v Marburger, 182 SW 
2d 163, 353 Mo. 187. 

State held real party in interest 

Mo—Chilton v. Pemiscot County, 50 
S W 2d 645, 330 Mo. 468 

28. Ga—Citizens’ & Southern Bank 
v. State, 108 S.E 161, 151 Ga. 696. 


30. Mich —Orion Tp v Axford, 70 
NW 417, 112 Mich 179 

31. Mass —City of Boston v Turn¬ 
er, 87 NE 634, 201 Mass 190 

61 C J p 1060 note 39. 

Apparent last owner of land was 
proper party defendant as against 
contention that another owned the 
land at the time the taxes accrued — 
Williamson v City of Eastland, Tex 
Civ App, 65 SW.2d 774. 

32. Plaintiff cannot be made defend- 
ant 

Where it is alleged and proved 
that a certain tax was paid to an 
employee or agent of county treas¬ 
urer, who defaulted, in a suit by the 
commonwealth, through the treas¬ 
urer, against the person liable for 
the tax, the treasurer cannot be 
made a party defendant—Common¬ 
wealth v Dobnott, 38 Pa.Dist.&Co 
396, 18 LehLJ 380 

33. Ark —State v. Chicago Mill & 
Lumber Corporation, 46 S W 2d 26, 
184 Ark 1011. 

W.Va.—Andre v. Caldwell, 191 S.E 
556, 118 WVa. 689 
61 C.J p 1060 note 40. 

Amendment not germane to original 
suit 

Refusal to permit tax collector to 
amend complaint in suit against 
bank for taxes assessed against in¬ 
solvent national bank, liabilities of 
which transferee bank had allegedly 


21. Ark.—Corpus Juris quoted in 
Jensen v. Fordyce Bath House, 190 
8.W.2d 977. 981, 209 Ark. 478. 


29. Ill.—Dalby v. People, 16 N.E 
224, 124 Ill 66 
61 C.J p 1055 note 46. 
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statute so providing other taxing units having claims 
against the property in question may be impleaded as 
parties defendant. 34 Also, under a statute in effect 
so providing, one, acquiring title to the property 
taxed during the pendency of a proceeding to col* 
lect the tax becomes a party to the proceeding with¬ 
out formal intervention. 36 It has been held that a 
suit to recover taxes assessed on land may be main¬ 
tained against all or some only of the coowners, 36 
but it has also been held that, where a husband and 
wife are owners of record, both must be made par¬ 
ties defendant. 87 Where a question of title is in¬ 
volved, defendant owner of mineral rights may im¬ 
plead his warrantors of title. 38 If a delinquent cor¬ 
poration is in the hands of a receiver, he should be 
made a party in his representative capacity, al¬ 
though he cannot be held personally liable. 39 A 
statutory provision for joining the assessor and tax 
collector as parties in an action by the revenue agent 
against a delinquent taxpayer, and rendition of a 
judgment against them for such agent's compensa¬ 
tion, if it appears that the failure to pay was caused 
by their willful default or negligence, does not ap¬ 
ply to a suit for back taxes which the taxpayer 
refused to pay and which could not be otherwise 
collected. 40 


Intervention, The general rule, as discussed in 
Parties § 57, requiring an interest in the subject 
of action before one can intervene applies to suits 
for taxes. 41 

Waiver of defects . It has been held that failure 
to object to nonjoinder of a wife in an action 
against the husband for taxes assessed to both is a 
waiver of the defect. 42 

§ 709. -Process 

General rule* governing proeeee In civil actions apply 
to actions for taxee. A apeclal statutory method of serv¬ 
ice in tax suits must be observed and undfer a statute 
so providing the taxing unit filing suit must notify the 
collectors of other taxing units of the pendency of the 
suit. » 

The general rules governing process in civil ac¬ 
tions apply to actions or suits for taxes. 48 In cer¬ 
tain cases, as in the case of nonresidents, a special 
method of service in tax suits may be provided by 
statute, 44 and such method has been held to be 
exclusive. 45 Compliance therewith is jurisdiction¬ 
al. 46 A statutory provision for issuance of process 
within a certain time has been held to be director}, 
and the process is not void because not issued with¬ 
in that time. 47 The process need not show by what 


assumed, to add as parties defendant 
insolvent bank and trustees under 
a creditors* agreement, was not er¬ 
ror, since amendment was not ger¬ 
mane to original suit.—Gully v. First 
Nat. Bank, C C A Miss , 81 F 2d 602, 
reversed on other grounds 67 S.Ct 
96, 299 U.S. 109, 81 L Ed. 70 

34. Tex—Willacy County Water 
Control and Imp Dist No. 1 v. 
Lewis, CIv.App, 119 SW.2d 169 
Notice to tax collectors of other tax¬ 
ing units see infra 9 709. 

Purpose 

(1) The primary and chief pur¬ 
pose of such statute is to prevent 
multiplicity of suits —City of El 
Paso v. Forti, 181 S W.2d 679, 142 
Tex. 668—Pearsall Independent 
School Dist. v. Widner, Tex.Civ.App. f 
136 S W.2d 647. 

(2) It is also intended equally to 
protect the interests of the various 
taxing units involved.—Pearsall In¬ 
dependent School Dist. v Widner, 
supra. 

35» Ill.—People v. Davidson, 103 N 
E.2d 600, 411 Ill. 267. 

36. Tex.—Bashara v. Saratoga Inde¬ 
pendent School Dist., Civ.App, 153 
S.W.2d 1006, reversed on other 
grounds 163 SW2d 631. 130 Tex 
582—Tabasco Consol. Independent 
School Dist. v. Reyna’s Estate, 
CivApp. 93 S.W.2d 796—E men- 
dorf v pity of S&n Antonio, Civ 
App., 228 SW. 631, reversed on 


other grounds, Com App, 242 SW 
186. 

Failure to join minor heirs, having 
interest in land as parties to suit to 
recover taxes due on such land was 
not ground for dismissal of suit as 
against other Joint owners properly 
before court, since minor heirs, al¬ 
though proper parties were not nec¬ 
essary parties, and their rights 
would not be injured by judgment 
entered.—Tabasco Consol Independ¬ 
ent School Dist v. Reyna’s Estate, 
Tex Civ App , 93 S.W.2d 796 

37. Tex.—Brecheen v. State, Civ. 
App, 89 S W.2d 269 

38. Tex —Humble Oil & Refining 
Co v State, CivApp, 3 SW.2d 
669 

39. Ky—Cincinnati, etc, R. Co v 

Commonwealth, 61 S.W. 668, 21 

KyL 418 

40. Miss—Delta, etc., R. Co v. 
Adams, 48 So 190, 93 Miss. 340. 

41. Ind —Van der Veer v. Union 
Trust Co , 126 N E. 38, 73 Ind.App 
336 

42. Me —Topsham v. Blondell, 19 
A 93, 82 Me. 162 

43. Ark —State v. Chicago Mill & ( 
Lumber Corporation, 45 S.W.2d 26, 
184 Ark. 1011. 

Mo :Elslierry Drainage Dist v. 
Seerley, 49 S.W.2d 162, 329 Mo 
1237, followed in 49 S.W.2d 167, 
and EJsberry Drainage Dist v. 
Craig, 49 SW.2d 168. 
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Prayer for prooess by inteorvenor 

In suit by state to recover corpo 
ration license taxes, where servict 
of process accepted by state auditor 
was void, court did not obtain Juris¬ 
diction of corporation by reason of 
fact that process was prayed for a^ 
against corporation in petition filed 
by intervenor stockholder, since hi** 
right to intervene was predicated on 
rights as a stockholder which art 
derivative only—State v. A. R Kell\ 
& Co. 33 S E 2d 230, 127 W Va. 418 
Statute providing for service of 
summons by publieation applies to 
suits for delinquent taxes.—Elsberr> 
Drainage Dist v. Seerley, 49 S.W 2d 
162, 329 Mo 1237, followed in 4*> 
S W 2d 167, and Elsberry Drainagt 
Dist. v Craig, 49 SW2d 168. 

44. Tex —Seigle v. State, Civ.App , 
89 SW2d 304. 

X»aw in foroe at time of service held 
to govern 

Tex—Watts v. City of El Paso, Civ 
App, 183 S.W.2d 249, error re 
fused 

45. Tex—Seigle v. State, Civ.App., 
89 S.W.2d 304. 

48. Tex—Seigle v State, supra 
Compliance held sufficient 
Tex.—Watts v. City of El Paso, Civ 
App, 183 S.W.2d 249, error re¬ 
fused. 

47. Ky—Lucas v. Commonwealth. 
89 8W. 292, 121 Ky 423, 28 Ky. 
L. 372. 



84' C.J. S. 


TAXATION 


§§ 709-710 


authority the suit is brought, where not required by 
statute. 48 Personal service is necessary for a per¬ 
sonal judgment. 49 In an action against a corpora¬ 
tion it has been held that valid service, of process 
is necessary to enable the court to appoint a re¬ 
ceiver for the corporation. 50 Service pf process on 
one of several persons who are only severally liable 
is insufficient to support an action against those not 
served. 51 Where a husband and wife are the record 
owners of property it has been held that both must 
be made parties defendant in an action to recover 
property taxes, as discussed supra § 708, and both 
must be cited. 52 Service on a state official as agent 
for a corporation is void where the state official is 
also an interested party in the action to collect tax¬ 
es. 53 However, a state commissioner of insurance 
not an interested party to a suit against a for¬ 
eign corporation for taxes, so that service of process 
on him as authorized by a statute making him the 
agent of the foreign corporation for such purpose 
is not invalid. 54 A mere clerical error in the return 
will not, where not objected to, vitiate a judgment 
for personal taxes. 55 

Notice to other tax collectors . Under a statute 
so providing the taxing unit filing suit must notify 
the tax collectors of other taxing units of the 
pendency of the suit. 56 


§ 710. -Pleading 

a. Declaration, petition, complaint, or bill 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaration, Petition, Complaint, or Bill 

The declaration, petition, complaint, or bill must 
state all facts necessary to show a cause of action, and 
where a special form is prescribed by statute It need 
contain no more than the statute requires. 

The declaration, petition, complaint, or bill must 
state all facts necessary to show a cause of ac¬ 
tion. 57 It should show that the suit is brought by 
or under the proper authority 68 The pleading 
should allege facts showing that the matter is 
within the jurisdiction of the court, including, if 
necessary, proper allegations as to amount and 
venue, 59 a valid tax, 60 levy and assessment, 61 the 
property against which it is a charge, 62 and proper 
allegations as to defendant’s ownership of it or 
interest in it, 63 the assessed value of the property, 64 
defendant’s liability, 65 and, if the suit is against 
a person other than the one to whom the tax was 
assessed, it must show statutory authority for bring¬ 
ing it and the facts on which it is based. 66 The 
pleading must also allege compliance with any stat¬ 
utory directions as to proceedings preliminary to 
the institution of the suit, 67 that the tax is due and 


48. Tenn —Wilson v. Benton, 11 
Lea 51 

49. Ill —City of Chicago v McCaus- 
land, 41 N G 2d 745, 379 Ill. 602— 
Griffin v. Cook County, 16 N E.2d 
906, 369 Ill 380, 118 ALR 1157 

61 C J. p 1060 note 63. 

£0. W.Va.—State v. A. R. Kelly & 
Co., 33 S.B2d 230, 127 W.Va. 418. 

51. N T —City of New York v. 
Diet*, 128 N.YS. 1072, 66 Mlsc 
628 

61 C.J. P 1060 note 54 

52. Tex —Brecheen v. State, Civ. 
App., 89 S W 2d 269. 

53. W.Va.—State v. A. R. Kelly & 
Co. 33 SB 2d 230, 127 WVa. 418 

Defeot not cured 

Where service of process accepted 
by state official was void and process 
was not issued on the amended bill 
as to the corporation, fact that 
amended bill of complaint was re¬ 
manded to rules for the service of 
process did not cure the jurisdic¬ 
tional defect.—State v. A. R. Kelly 
& Co., supra. 

54b Minn.—State v. Queen City Fire 
Ins. Co., 181 N.W. 628, 114 Minn. 
471. 

55. N.D.—Hanson v. Franklin. 128 
N.W. 886, 19 ND. 269. 

58. Tex.—Willacy County Water 


Control and Imp Dist No 1 v 
Lewis, Civ App , 119 S W 2d 169. 
Provision depriving unit of taxes 
if tax collectors fail to file their 
claims when notified is not uncon¬ 
stitutional, since it must be assumed 
that officers of various taxing units 
would perform their official duties — 
Willacy County Water Control and 
Imp Dist No 1 v. Lewis, supra. 

57. Ky — Corpus Juris quoted in 

City of Lexington v. Security Trust 
Co, 144 S W 2d 524, 626, 284 Ky. 
282 

61 C J p 1061 note 60. I 

Consolidation of separate actions for 
taxes see Actions $ 111 k. 
Declaration is sufficient if averring 
facts showing liability under statute 
and plaintiffs right to recover—Peo¬ 
ple v Old Second Nat Bank, 180 N E 
408, 347 Ill. 640. 

Declaration, complaint, petition or 
bill held sufficient 

Pa.—Commonwealth v. Bolivar Trad¬ 
ing Co., Com.Pl., 27 WestL.J. 201. 
61 C.J. p 1061 note 60 [a] 

No cause of action held shown 
Miss —Craig v. Standard Oil Co. of 
Kentucky, 2 So 2d 558. 

61 C.J. p 1061 note 60 [b]. 

58. Me.—Inhabitants of Town of 
Milo v. Milo Water Co, 152 A. 616, 
129 Me. 468. 

61 C.J. p 1061 note 61. 
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59. SC—Rothrock v Oakman, 10 
S E 2d 345, 195 SC. 123 

61 C J p 1061 note 62. 

80. SC —Rothrock v. Oakman, su¬ 
pra. 

61. Del —Marshal] v Consol Fish¬ 
eries Co, 28 A 2d 247, 3 Terry 106 

Ky—Corpus Juris quoted in City of 
Lexington v Security Trust Co, 
144 S W 2d 624, 626, 284 Ky. 282 

S C —State ex rel Daniel v. Textile 
Hall Corp, 194 S E. 66, 185 S.C. 406. 

61 C J p 1061 note 63. 

62. SC—Rothrock v Oakman, 10 S 
E 2d 345. 195 SC 123 

61 C.J p 1062 note 68 

63. Tex.—Corbett v. State, Civ.App, 
153 S W 2d 664, error refused— 
Texas Vegetable Union v. Zavala- 
Dlmmitt Counties Water Improve¬ 
ment Dist. No. 1, Civ.App., 57 S 
W 2d 883, error refused. 

61 C.J. p 1062 note 68 

64. Cal.—People v. Rains, 23 Cal. 
131. 

65. S.C—Rothrock v. Oakman, 10 
S E.2d 345, 195 S.C. 123. 

61 C.J. p 1062 note 65. 

66 . Ala.—State v. Sloss, 6 So. 309, 
87 Ala. 119. 

Ill.—In re Johnson, 104 Ill 50. 

67. Tex—State v. Seidell, CJv.App, 
194 S.W. 1118 

61 C J. p 1062 note 67. 
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unpaid, 68 the amount claimed, 68 and that payment 
has been demanded and refused. 70 It has been held 
that it is not necessary, however, to set out the 
various statutes or steps under which the tax was 
assessed 71 or the conditions or reservations in such 
statutes. 72 An estoppel or a former adjudication, 
where not necessary for plaintiff's recovery, need 
not be pleaded. 78 

Statutory form . It is competent for the legis¬ 
lature to prescribe a special form of declaration, 
complaint, petition, or bill to be used in tax suits, 
and when this is followed it need contain no more 
than the statute requires, 74 and when in the form 
as prescribed by the statute, a copy of the tax bill 
need not be filed with the petition. 75 

Petition for tax receiver . A petition for the ap¬ 
pointment of a tax receiver which follows the lan¬ 
guage of the statute authorizing the appointment is 
sufficient. 76 Under a statute providing that the right 
to the appointment of a tax receiver shall exist 
whether or not the property is being misused, 
wasted, or neglected and whether or not the se¬ 
curity for such tax is adequate, the petition need 
not allege that defendants are interfering with, de¬ 
laying, or hindering complainant in the enforce¬ 
ment of its tax lien, 77 nor need it allege the neces¬ 
sity of the appointment of a receiver. 78 In the 


absence of such statutory provision it has been held 
that the petition should allege that the property is 
not adequate security for the tax. 79 

Ambiguity . As m civil actions generally, a slight 
inaccuracy or ambiguity, which doe 9 not alter the 
clear and obvious meaning of the complaint as 
a whole which otherwise states a good cause of 
action for the recovery of taxes, will not vitiate the 
complaint. 80 

Amendment . Amendments to the declaration, pe¬ 
tition, or complaint may, in a proper case, be allowed 
or refused in the discretion of the court. 81 

Surplusage in the declaration, petition, complaint, 
or bill may be disregarded. 82 

b. Plea or Answer 

It It not necessary to plead specially any defense 
which may properly be offered under the general Issue, 
but other defenses must be pleaded distinctly and spe¬ 
cifically and in a manner sufficient to raise an issue 
and with due regard to statutory requirements. 

It is not necessary to plead specially any defense 
which may properly be offered under the general 
issue. 83 Other defenses must be pleaded distinctly 
and specifically and in a manner sufficient to raise an 
issue, 84 and with due regard to statutory require¬ 
ments 85 Where a statute limits the defenses which 
may be made, 86 or requires, where the tax is 


68 . S C —Rothrock v. Oakman, 10 S 
E 2d 345, 195 SC. 123 

61 C.J. p 1062 note 70 

69. Ind—Brunson v. Starbuck, 70 
NE 163, 32 Ind.App 457. 

61 CJ. p 1062 note 70. 

Cl atm for interest la lamp nun due 
on various taxes was held sufficient 
where pleadings contained a listing 
of the years in which tax became 
due, type of tax, date of settle¬ 
ment, and amount due.—Common¬ 
wealth v. Turner Supply Co., 42 A. 
2d 598, 352 Pa. 288. 

70. N T.—McLean v. Manhattan 

Medicine Co, 54 N.Y.Super. 371, 6 
NY.St. 805. 

61 C.J. p 1062 note 69 
Allegation not required by statute 
Where a statute specifically states 
what the claim must contain and 
does not include an averment of de¬ 
mand and refusal of payment, such 
averment is not required.—Jefferson 
County v. Mayo, 19 Pa.Dist. & Co. 
435. 

7X. Ill.—People v. Old Second Nat 
Bank, 180 NE 408, 347 Ill. 640. 
Sow and by whom levy and assess¬ 
ment were made need not be alleged. 
—Rothrock v. Oakman, 10 S E.2d 845, 
195 S.C. 123. 

72. Ill.—People v. Old Second Nat 
Bank, 180 N.2. 408, 847 Ill. 640.. 


73. Ill —People v J B Inderrieden 
Co., 31 N E 2d 580, 375 Ill. 458. 

74. Mo —Corpus Juris cited in 

Spitcaufsky v. Hatten, 182 S.W 2d 
86, 353 Mo 94, 95. 160 A.L.R. 990 

Tex—Corbett v. State, Civ.App., 163 
S.W 2d 664, error refused 

61 C J. p 1061 note 58 

75. Mo—State ex rei. Hagerman v 
St. Louis & E. St L Electric Ry 
Co, 216 S.W. 763, 279 Mo. 616, af¬ 
firmed 41 SCt. 488, 256 U.S. 314, 
65 LEd 946. 

70. Ill—Toman v. Tufts, 56 N E 2d 
135, 323 lll.App 516. 

77. Tenn —City of Knoxville v 
Hessler, 165 S.W.2d 592, 179 Tenn. 
326. 

78. Tenn.—City of Knoxville v 
Hessler, supra. 

79. Tenn —State, for Use of Obion 
County, v. Cobb, 202 S.W.2d 819, 
184 Tenn. 675—State ex rel. v. Col¬ 
lier, 53 S.W.2d 982, 165 Tenn 163. 

90. Ark. — State v. Bodcaw Lumber 
Co., 194 S.W. 692, 128 Ark. 605 

Cal —People v. Ford Motor Co., 204 
P. 217, 188 Cal. 8. 

81. Conn.—Munger v. Wilcox, 137 A 
741, 106 Conn. 220, error dismissed 
48 S.Ct. 337, 276 U.S. 60S, 72 L.Ed. 
728. 

61 C.J. p 1062 note 75. 

82. Ky.—Vanceburg, etc., Road Co. 
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v Maysvllle, etc, R Co, 77 S W 
1118, 117 Ky. 275, 25 Ky.L. 1404 

61 C.J p 1062 note 73. 

83. Vt—Town of Williamstown v 
Williamstown Co, 144 A. 203, 101 
Vt. 419 

Defenses available see supra | 705. 

84. La—Grosjean v. Valloft A 

Dreux, App, 185 So 711, followed 
in Grosjean v Crescent Cigar & 
Tobacco Co, 185 So 716, rehearing 
denied 186 So. 365, rehearing denied 
Grosjean v. Valloft & Dreux, 186 
So 364 

Pa.—Commonwealth v. Bolivar Trad¬ 
ing Co., Com PI , 27 West L J 201 

Vt.—Town of Brattleboro v Carpen¬ 
ter, 168 A. 73, 104 Vt. 158. 

61 C J. p 1062 note 77. 

Plea or answer held Insufficient 

La.—Grosjean v Valloft & Dreux, 
App., 185 So. 711, followed in Gros¬ 
jean v. Crescent Cigar A Tobacco 
Co., 185 So. 716, rehearing denied 
186 So. 365, rehearing denied Gros¬ 
jean v. Valloft & Dreux, 186 So. 
364. 

Pa.—Commonwealth v. Bolivar Trad¬ 
ing Co., Com.Pl, 27 West.L.J. 201 

61 C.J. p 1062 note 77 [b]. 

85. Vt—Town of Brattleboro v 
Carpenter, 158 A. 73, 104 Vt. 158 

61 C J. p 1063 note 78. 

80. Tex —State v Bednars, Civ.App , 
174 S.W.2d 743, reversed on other 
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claimed to be invalid or unlawful, that the answer 
•et forth the particular grounds of invalidity or 
illegality,® 7 the answer should be prepared in ac¬ 
cordance with the statute. A plea alleging purchase 
of the property in reliance on a certificate that tax¬ 
es were paid is a plea of estoppel in pais and not a 
plea of payment. 88 A claim of exemption should be 
made by way of answer instead of rejoinder, since 
it is a defense pro tanto. 89 

Amendment. Generally speaking, amendments 
of the answer will be permitted where no harm will 
result . 90 However, this rule will not be applied 
where a request to amend is not seasonably made , 91 
and even if the request for permission to amend is 
made at the proper time, it has been declared that 
there is grave doubt as to whether it should be 
permitted in a proceeding which the legislature 
has declared must be tried summarily and in which 
all pleadings must be filed at one and the same 
time . 92 

c. Issues, Proof, and Variance 

Only such issues as are properly raised by the plead¬ 
ings can be considered, and general rules as to variance 
between allegations and proof apply. 

As in civil actions generally, only such issues as 
are properly raised by the pleadings can be con¬ 
sidered 93 Since matters not denied are deemed 
admitted, the only matters put in issue in a suit 
for taxes are those denied by defendant . 94 Proof 
is not necessary as to matters directly or impliedly 
admitted by the adverse party , 95 and it will be con¬ 


fined to the matters distinctly put in issue by the 
pleadings. 96 Allegations in the pleadings are suffi¬ 
cient to permit the introduction of evidence in sup¬ 
port thereof if they fairly indicate the facts sought 
to be proved. 97 In order to take advantage of the 
failure of the board of review to give notice, the 
failure must be alleged and proved. 98 General rules 
as to variance between the allegations and proof 
apply. 99 It has been held that a variance between 
the amount of the tax alleged and that proved is 
immaterial. 1 On the other hand, a variance between 
the allegations and proof of the rate of levy, 2 or 
the place where defendant resides, 3 has been held 
fatal. 

§711. -Evidence 

a Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The plaintiff hat the burden of proving the essen¬ 
tial elements of the cause of action, and the defendant 
has the burden of overcoming a prlma facie cate once 
eetablithed and of proving affirmative defentet. The 
plaintiff it aided by the preeumption that the officers 
properly performed their dutiea and that the tax le Jutt 
and reaaonable. 

Plaintiff, whether the state, a municipality, or the 
tax collector, has the burden of proving the essen¬ 
tial elements of the cause of action 4 It has been 
declared that whoever justifies the collection of 
a tax must establish the legality of every step in the 
taxing process, from beginning to end 5 Plaintiff 


grounds 176 S.W 2d 662. 142 Tex 
138 

87. Vt—Town of Brattleboro v 
Carpenter. 168 A 73. 104 Vt 158 

88 . Tex —State v Davisson, Civ 
App., 280 S.W. 292. 

89. Ky—Citizens’ Nat. Bank v. 
Commonwealth, 108 S.W 231, 32 
KyL 1116 

61 C.J. p 1063 note 80. 

90. La.—Grosjean v. Valloft & 
Dreux, App., 186 So 711, followed 
in Grosjean v. Crescent Cigar & 
Tobacco Co., 186 So 716, rehearing 
denied 186 So. 365, rehearing denied 
Grosjean v. Valloft & Dreux, 186 
So. 364. 

91. La.—Grosjean v Valloft & 

Dreux, App., 186 So 711, followed 
in Grosjean v. Crescent Cigar & 
Tobacco Co., 185 So. 716, rehearing 
denied 186 So. 365, rehearing de¬ 
nied Grosjean v. Valloft & Dreux, 
186 So. 364. 

99. La.—Grosjean v. Valloft & 

Dreux, App., 185 So. 711, followed 
in Grosjean v. Crescent Cigar & 
Tobacco Co, 186 So. 716, rehearing 

84 C. J S —88 


denied 186 So 3 65, rehearing de¬ 
nied Grosjean v Valloft & Dreux, 
186 So 364 

93. Vt—Town of Brattleboro v 
Carpenter, 168 A 73, 104 Vt 168 

61 C J p 1063 note 82 

94. Ky—Louisville Tank Line Co 
v Commonwealth, 93 SW 636, 123 
Ky. 81, 29 Ky.L 257 

95. Ill —People ex rel McDonough 
v Schmuhl. 194 XE 731, 369 111 
446. 

96. La—New Orleans v. Lacroix, 31 
La Ann 193—Grosjean v Valloft & 
Dreux, App, 185 So 711, followed 
in Grosjean v. Crescent Cigar & 
Tobacco Co , 186 So 716, rehearing 
denied 186 So 365, rehearing de¬ 
nied Grosjean v. Valloft & Dreux, 
186 So 364 

Vt.—Town of Brattleboro v. Carpen¬ 
ter, 158 A. 73, 104 Vt. 158 

97. Identity of corporation 

Fact that declaration to recover 
taxes allegedly assessed againBt 
named corporation, but actually as¬ 
sessed undfer different name, contain¬ 
ed no allegation of corporate identity 
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did not bar collector from establish¬ 
ing contention that corporation was 
known as well by one name as the 
other—Tozier v Woodworth, 188 A 
771, 135 Me 46 

Estoppel or former adjudication 

may be shown by plaintiff without 
having been specially pleaded where 
the answer substantially amounts to 
a general issue —People v J B In- 
derrieden Co, 31 N E 2d 580, 375 Ill 
458 

98. Ind —Brunson v Starbuck, 70 N 
E 163, 32 Ind App 457. 

99. Conn —Town of West Haven v. 
Aimes, 196 A 774, 12& Conn. 543. 

1. Conn—Town of West Haven v. 
Aimes, supra 

2. Cal —Santa Barbara v. Eldred, 30 
P 562, 95 Cal. 378. 

3. Ill—Carney v. People, 71 NE 
365, 210 111. 434. 

61 C.J. p 1063 note 87 [a] (2). 

4. Pa—Commonwealth v Central 
Realty Co., Com Pl„ 43 LackJur. 
237. 

5. Vt—Smith & Son, Inc v MacAu- 
lay* 196 A. 281, 109 Vt. 326. 
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must prove a levy and assessment of the tax , in 
question, 6 that the property assessed was subject to 
the tax, 7 and defendant’s liability by reason of his 
ownership of the property assessed or otherwise, 8 
which facts may ordinarily be proved, prima fade 
at least, by the production of the assessment roll 
or the delinquent list or by a sworn petition, as dis¬ 
cussed infra subsection c of this section. Defend¬ 
ant has the burden of overcoming a prima facie case 
once established, 9 and of proving affirmative de¬ 
fenses, 10 So, defendant has been held to have the 
burden of proving asserted defenses such as non- 
compliance with the laws applicable; 11 that the as¬ 
sessment is invalid, 12 discriminatory, 18 excessive, 14 
or fraudulent; 16 a change of domicile before the 
tax was imposed; 16 a variation in description of the 
property on the assessment rolls and in the state¬ 
ment of delinquent taxes introduced in evidence by 
plaintiff; 17 or, where property has been rendered 
by defendant for taxation, that the property was 


in fact not taxable in the state, 18 PlafatafFjh^ihp 
burden of proving the property was omitted, whtvp 
a recovery is sought for property alleged to have 
been omitted from assessment. 19 Plaintiff need pot 
prove the appointment and qualification of the tax¬ 
ing officers, their legal qualifications being pre¬ 
sumed. 20 It is presumed that the officers correctly 
and properly performed their duties, 21 and that the 
tax is just 22 and reasonable. 28 

b. Admissibility 

In an action to recover taxes, any oompetent evi¬ 
dence satisfying the requirements of relevancy and ma¬ 
teriality is admissible. 

As in civil actions generally, any competent evi¬ 
dence satisfying the requirements of relevancy and 
materiality is admissible on the part of plaintiff to 
show defendant's liability, 24 and for this purpose 
plaintiff may, in a proper case, introduce in evidence 
the assessment roll or tax list, 26 the tax bill, 26 de¬ 
linquent list, 27 and, likewise, may introduce in 


6. Ill.—Ohio, etc, R. Co. v High¬ 
way Corners, 7 NE 663, 117 Ill 
279. 

61 C.J. p 1063 note 89. 

7. Me —Morton v Wilson, 97 A. 219, 
115 Me. 70 

8. Conn —L&mkin v Baldwin, etc, 

Co.. 43 A 593, 1042, 72 Conn 
57. 44 L.R.A. 786. 

61 C.J. p 1063 note 91. 

9. Cal.—Corpus Juris quoted la Peo¬ 
ple v. Mahoney, 91 P.2d 1029, 1031, 
13 Cal.2d 729. 

Ill.—People ex rel. Schrock v First 
Nat. Bank, 187 NE 618, 353 Ill 
447—People v. Waller, 116 N.E 
899, 278 Ill. 132. 

La—State ex rel Porterie v. Gulf, 
Mobile & Northern R Co.. 184 So 
711, 191 La. 163. 

61 C.J. p 1063 note 93 

10. Ind.—Brunson v. Starbuck, 70 N 
E. 163, 32 Ind App 457. 

61 C.J. p 1063 note 93. 

11. Ill.—People y. Day, 116 N.E. 732, 
277 Ill. 543. 

12. Minn.—State v. Meek, 201 N.W. 
536. 161 Minn. 334. 

61 C J. p 1064 note 96. 

13. Ill.—People ex rel Johnson v. 
Robison, 94 N.E.2d 151, 406 111 
280 

Willful and Intentional discrimina¬ 
tion 

Ill— People ex rel. Tedrick v. Allied 
Oil Corp of Illinois, 57 N.E.2d 859, 
388 Ill. 219. 

14. Ill.—People ex rel Tedrick v. 
Allied Oil Corp. of Illinois, supra— 
People ex rel. Toman v. Marine 
Trust Co., 31 N E 2d 988, 876 Ill 
488—People v Wilson Car Lines, 
16 N.E.2d 752, 369 111. 294. 

Nev.—State v. Wells Fargo & Co., 


150 P. 836, 38 Nev 505, affirmed 39 
S.Ct. 63, 248 US 165, 63 L Ed 190 

15. Ill.—People ex rel. Tedrick v 
Allied Oil Corp of Illinois, 67 NE 
2d 859, 388 Ill. 219. 

18. Me.—Gilmartin v Emery, 160 A 
874, 131 Me. 236. 

61 C.J. p 1064 note 97 
17. Tenn—State v. Collier, 23 SW 
2d 897, 160 Tenn 403. 

1 18. Tex —North American Dredging 
I Co of Nevada v. State, Civ.App, 
201 S.W. 1065. 

19. Ky.—City of Georgetown v 
Graves Adm’r, 178 S W. 1035, 165 
Ky. 676—Butler v. Watkins, 27 S 
W. 995, 16 Ky L 302. 

20. Tex.—Zachry v City of Uvalde, 
Com App, 42 S W 2d 417. 

21. Ill —People ex rel. Tedrick v. 
Allied Oil Corp of Illinois, 67 N.E. 
2d 859, 388 Ill 219—People ex rel 
Schrock v. First Nat. Bank, 187 N. 
E 518, 353 Ill. 447. 

Tenn—State v. Rowan, 106 S.W.2d 
861, 171 Tenn 612. 

61 C.J. p 1064 note 3. 

Publication of warnings 

Suits would not be dismissed on 
ground of insufficient proof that 
warnings to delinquent taxpayers 
had been published as required by 
statute, in view of presumption that 
officers making assessments had per¬ 
formed their duties—State v. Row¬ 
an, supra. 

22. Ill.—People ex rel. Tedrick v. 
Allied Oil Corp. of Illinois, 67 N 
E 2d 859, 888 Ill. 219. 

23. Miss —Streckfus Steamers v. 
Kiersky, 163 So. 830, 174 Miss. 1 46 

24. Evidence held admissible 

Tex.—Victory v. State, Civ.App, 2,34 
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S W.2d 477, affirmed 158 S W 2d 
760. 138 Tex. 285. 

61 CJ. p 1064 note 6 [aj, [d], [e], 

Cfl. 

Evidence held inadmissible 

(1) Evidence that property in 
question was beneficial to taxpayer 
was inadmissible to show ownership 
and tax liability—People v Chicago 
Rys Co.. 15 N.E 2d 705. 369 Ill. 128 

(2) Evidence challenging the cor¬ 
rectness of taxpayer’s return in ab¬ 
sence of a showing that tax commis¬ 
sion had complied with terms of 
statute by examining and investigat¬ 
ing return, and computing proper 
tax—State v. Duluth, M & N Ry 
Co, 292 NW. 411, 207 Minn. 637. cer¬ 
tiorari denied State of Minnesota v 
Duluth. M. & N. R. Co. 61 SCt. 439. 
311 U.S. 719. 85 LEd. 468, State of 
Minnesota v. Duluth & I. R. R. Co . 
61 SCt. 439, 311 U.S. 719, 85 L Ed 
468. and State of Minnesota v. Spirit 
Lake Transfer Ry. Co, 61 S Ct 439 
311 US. 719, 86 LEd. 468—State v 
Oliver Iron Mining Co, 292 N.W. 411, 
207 Minn 637, certiorari denied State 
of Minnesota v. Oliver Iron Min. Co, 
61 S.Ct. 439. 311 U.S. 719, 85 LEd 
468, and State of Minnesota v. Proc¬ 
tor Water & Light Co., 61 S.Ct. 440, 
311 U.S. 719, 85 L.Ed. 468 

(3) Other evidence held Inadmis¬ 
sible see 61 C.J. p 1064 note 6 [b], 
[cJ. 

25. Me —Howe v. Moulton, 32 A 
781, 87 Me. 120. 

61 C.J. p 1064 note 6. 

26. Vt—Town of Brattleboro v 
Carpenter, 158 A. 78, 104 Vt. 158 

61 C.J. p 1064 note 7. 

27. Tex—Figures v. State, Clv.App.. 
99 S.W. 412. 
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evidence the tax duplicate , 28 the collector's return , 22 
the collector's warrant with return showing taxes un¬ 
paid , 30 the original tax roll, and statement of un¬ 
collected taxes with the county treasurer's warrant 
annexed , 31 evidence of past members of the board , 82 
arid statements made in accordance with the statute 
and furnished by defendant to the board of equaliza¬ 
tion . 33 The taxpayer's schedule or inventory re¬ 
turned for the purpose of taxation may be evidence 
against him , 34 but a schedule made by an agent of 
defendant acting outside his authority is inadmis¬ 
sible against defendant . 35 Any Competent evidence 
is admissible to prove the validity or invalidity of 
the assessment , 36 the location of the property for the 
purpose of taxation , 37 the value of the property , 38 
that the property described in the assessment roll is 
the same as that described in the complaint , 39 de¬ 
fendant's residence or domicile , 40 or plaintiff's au¬ 
thority to sue for the tax . 41 In order to show his 
nonliability for the tax or other matters barring 
recovery, defendant may introduce any competent 
evidence . 42 Accordingly, defendant may introduce 
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competent evidence to show payment of the tax , 43 
and plaintiff may do likewise to rebut defendant's 
evidence of payment . 44 The records of the board of 
equalization or review are admissible on behalf of 
defendant to show complaint to the board and reduc¬ 
tion of the assessment . 45 Where, by failure to ap¬ 
ply to the board of equalization, defendant has lost 
the right to object to an overvaluation, evidence 
thereof is inadmissible . 46 Defendant cannot intro¬ 
duce evidence to show that his statement to the as¬ 
sessor was inaccurate or incorrect . 47 Evidence of 
irrelevant matters is inadmissible 48 

c. Weight and Sufficiency 

In an action to recover taxes the plaintiff must 
prove, by a preponderance of the evidence, every ma¬ 
terial fact essential to recovery and the defendant must 
likewise establish hit affirmative defenses by a prepon¬ 
derance of the evidence. 

As in civil actions generally, in an action to re¬ 
cover taxes plaintiff must prove, by a preponderance 
of the evidence, every material fact essential to 
recovery , 49 and defendant must likewise establish 
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Affidavit of taxing 1 official consti¬ 
tuting nothing more than a certifl 
cate of the taxing official, with an 
oath added, was competent proof in 
view of prior holding that duly cer¬ 
tified copy of delinquent assessment ‘ 
was competent —State v Rowan, 10(1 
S W 2d 861, 171 Tenn. 612. 

28. Ohio,—Wade v. Kimberley, 5 
Ohio CirCt 33. 3 Ohio Cir Dec 18 
01 C J. p 1064 note 9. 

39. Ill —People v Calumet Steel 
Co, 18D NE. 305, 355 Ill 375. 

30. * Ill —People v. Calumet Steel Co , 
supra. 

31. Mich.—Muskegon v. S K. Mar¬ 
tin Limber Co, 49 N.W. 489, 86 
Mich. 625 

32. Cqnn—State v New York, etc, 
R Co, 22 A 765, CO Conn 326. 

33. Cal —People v Central Pac R 
Co, 38 P 905, 105 Cal 576. affirm¬ 
ed 16 SCt. 766, 162 US 91. 40 L 
Ed 903 

34. Vt—Bartlett v Wilson, 15 A 
317, 60 Vt. 644. 

36. Colo—Hathaway v. Choury, 60 
P. 674, 14 Colo App. 478 

?3. Evidence hold admissible 

(1) Evidence that defendant owned 
no property of kind assessed—Peo¬ 
ple v Crowe Name Plate &. Mfg. Co , 
192 N.E, 208, 357 111. 384. 

(2) Evidence that valuation was 
excessive and fraudulent.—reople v 
Crowe Ngme Plate & M$g. Co., su¬ 
pra. 

(9) Other evidence held admissible 
see 61 C*J. p 1094 note 15 Ob 
Bvideaoe bald* Inad m issible 

(1) Evidence that other property 


had not been assessed—-Wright v 
State. Tex Civ App, 80 S W 2d 1015 
3 rror dibmissed 

(2) Other evidence held inadmissi¬ 
ble see 61 CJ p 1064 note 15 [b] 

37. Ga —Jasper Countv v Butts 
County. 95 SE 254, 147 Ga 672 

61 C.J. p 1065 note 16. 

38. Evidence held admissible 

(1) Trice in option to purchase.— 
People ex rel Johnson v. Robison, 94 
NE 2d 151, 406 Ill 280 

(2) Other evidence held admissible 
see 61 CJ p 1065 note 17 [a] 
Evidence held inadmissible 

Nev—State v Nevada Cent R Co, 
81 P 99, 28 Nev 186, 113 Am S R 
834. 

61 C J p 1065 note 17 [b], 

39. Nev —.State v Real Pci Monte 
Gold, etc, Min Co, 1 Nev 523 

40. Evidence held admissible 

(1) Taxpayer’s testimony with re¬ 
spect to interest in his home in cer¬ 
tain town and reasons for wishing 
to live there, as showing intention 
to establish domicile there when he 
sold another home—Oilmnrtin v. 
Emery, 160 A 874, 131 Me 236. 

(2) Taxpayer's message to his 
agent to change residence to another 
town and his statements to witness 
when sending it or immediately 
thereafter.—Gilmortin v Emery, su¬ 
pra. 

(3) Other evidence held admissible 
see 61 C.J. p 1065 note 19 [a] 

Evidence held Inadmissible 

(1) In general.—Soucy v Knight, 
161 A. 132, 52 RJ„ 405—61 C J. p 1066 
note 19 lb]. 


(2) Evidence that defendant paid 
no tax in any city or town of state 
for year involved, to establish he was 
‘axable in town specified—Soucy v 
Knight, supra. 

(3) Evidence that defendant voted 
in town, to establish he was subject 
to taxation therein—Soucy v 
Knight, supra 

41. Mich—0\id Tp v Haire, 94 N 
W 1060, 133 Mich 353 

42. Evidence held admissible 

Mo—State v Merchants' Bank, 61 
SW. 676, 160 Mo 640 
61 C J p 1065 note 21 [a] 

Evidence held inadmissible 

Ill—People i Oakridge Cemeterv 

Corporation, 159 NE 193, 328 Ill 
53 

Md —State v Central Trust Co., 67 
A 267, 106 Md 2C8 
61 C J. p 1065 note 21 [b]. 

43. Mo —State v. Merchants* Bank 
61 S W 676, 160 Mo 640 

44. Tex—Georgetown v. Jones, 73 
SW 22, 31 Tex.Civ.App 623. 

46. Nev.—State v. Central Pac. R 
Co., 30 P. 887, 17 Nev. 259. . 

46. Neb—State v American State 
Bank of Lincoln, 209 N.W. 621, 114 
Neb 740 

47. Minn.—State v. Citizens’ State 
Bank of St. Peter, 213 NW 45 
171 Minp. 29. 

48. Cal—People v Ford Motor Co, 
304 P 217, 188 Cal. 8. 

49. Pa.—Commonwealth v. Central 
Realty Co, Com PL, 43 Lack Jur 
237—In re Smith's and Mayer’s 
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his affirmative defenses by a preponderance of the 
evidence . 80 Especially where so provided by stat¬ 
ute, the assessment roll or list , 81 and the inventory 
sheets, if the description in such roll or list is in¬ 
sufficient to identify the property , 82 the tax bill , 88 
tax duplicate , 84 the delinquent list , 88 the collector's 
sworn report or return of delinquent property , 88 
or a sworn petition in a tax suit 57 is prima facie 
evidence, and sufficient, until successfully impeached, 
to show the fact and amount of the assessment and 
defendant's liability thereto, unless it is shown that 
the assessment was erroneously made . 58 A statute 
making certain evidence prima facie evidence does 


not preclude establishment of a prima facie case 
by other competent proof . 89 The assessment roll 
and assessor's report are not evidence of notice to 
the party assessed 80 

Under a statute making corporate officers per¬ 
sonally liable for taxes where they have diverted 
funds of the corporation so that liabilities cannot 
be met, evidence of the sale of property, drawing 
of checks, collection of proceeds of notes, and re¬ 
ceipt of the purchase price of sale of the whole 
business by defendant officer is sufficient to estab¬ 
lish his personal liability . 81 Issues arising in the 
action may be proved by circumstantial evidence . 62 


Trust Estate. Orph, 53 York Leg 
Rec 129 

61 C J. p 1065 note 30 

Evidence held sufficient to show 

(1) Facts warranting recovery 
Me.—Inhabitants of Town of Cush¬ 
ing 1 v. McKay Radio & Telegraph 
Co. 170 A. 60. 132 Me 324. 

N'T—Graves v Phelps, 12 NYS 
2d 76, 257 App Div 889 
Tex —Christie v. Hudspeth County 
Conservation and Reclamation 
Dist No 1. Civ App, 64 S.W.2d 
978. 

(2) That particular property was 
taxable as property without fixed 
location —Village of Middleton v 
Lathers, 250 NW 755, 213 Wis 117 

(3) Ownership of property—Rea¬ 
gan County Purchasing Co v. State, 
Tex Civ App, 110 S W 2d 1194, error 
refused—61 C J p 1065 note 30 [a] 
( 6 ). 

(4) Propriety of valuation pro¬ 
ceedings.—Doneghy v. State, Tex Civ 
App, 240 S W2d 331. 

(5) That taxes were due and un¬ 
paid—Doneghy v. State, supra. 

(6) Compliance with statutory re¬ 
quirements as to notice of taxes due. 
—People v. Birch Securities Co, 196 
P.2d 143, 86 Cal App 2d 703, certio¬ 
rari denied 69 S.Ct. 745, 336 US. 936, 
93 L.Ed. 1095 

(7) That property was not exclud¬ 
ed from operation of taxing statute. 
—People v. Keith Ry. Equipment Co, 
161 P 2d 244, 70 Cal App.2d 339. 

(8) Location of “home or chief of¬ 
fice’' of corporation for tax purpos¬ 
es —Alabama Clay Products Co. v. 
City of Birmingham. 148 So. 328, 226 
Ala. 631 

(9) That tax board had not refused 
to receive and consider evidence ten¬ 
dered by taxpayer—Doneghy v. 
State, supra. 

(10) Evidence held sufficient to 
show other matters see 61 C.J. p 1065 
note 30 [a]. 

Evidence held Insufficient to show 

(1) Defendant’s liability.—Bednarz 
v. State, 176 SW.2d 562, 142 Tex 
1S8. ' 


(2) That taxes were due and un¬ 
paid —People v. Calumet Steel Co, 
184 NE 586, 351 Ill 451. 

(3) Evidence held insufficient to 
show other matters see 61 C J p 1065 
note 30 [b]. 

50. The defense of fraud must be 
established by clear and sufficient 
evidence.—People v. Process Corp , 
35 NE 2d 341, 377 Ill. 65. 

Evidence held sufficient to show 

(1) That property was not taxable 
—State v Midland Valley R. Co., 122 
S W.2d 173, 197 Ark 243. 

(2) That taxpayer had no property 
other than that required to be list¬ 
ed in items preceding item “all other 
personal property required to be list¬ 
ed ”—People v Crowe Name Plate & 
Mfg. Co., 192 NE. 208, 357 Ill. 384 

(3) That person to whom taxes 
were paid was the duly authorized 
agent of collector of city —State ex 
rel Baumann v. Doder, Mo App , 121 
SW.2d 263. 

(4) Evidence held sufficient to 
show other matters see 61 C J. p 1066 
note 31 [a] 

Evidence held insufficient to show 

(1) Grossly excessive assessment 
—State v. Republic National Gas Co, 
Tex Civ.App, 181 S.W 2d 592, error 
refused 

(2) Disparity in valuations of 
land —People ex rel Johnson v. Rob¬ 
ison, 94 N E 2d 151, 406 Ill 280 

(3) Actual or constructive fraud 
on part of assessing authorities — 
People ex rel Johnson v. Robison, 
supra—People v. Process Corp, 35 
N E 2d 841, 377 Ill 65—People ex rel 
Toman v. Marine Trust Co, 31 N E 
2d 933, 375 Ill. 488. 

(4) Change of domicile—Gilmar- 
tin v. Emery, 160 A 874, 131 Me. 236 

(5) Other matters.—People v. Con¬ 
cordia Fire Ins. Co of Milwaukee, 
Wis., 183 N.B. 241, 350 Ill. 365, mod¬ 
ified on other grounds Concordia Fire 
Ins. Co. v. People of State of Illinois, 
64 S.Ct 830, 292 U.S 535, 78 L.Ed 
1411—61 C.JT. p 1066 note 31 [b], 
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61. Tex —Corbett v. State, Civ App , 
153 S W 2d 664, error refused. 

61 C J. p 1066 note 33. 

The rolls must be taken as con¬ 
clusive where proof fails to sustain 
objections thereto —McGuire v 
Schwartz, 73 P.2d 389, 101 Colo. 310 

52. Tox —Corbett v State, Civ App , 
153 SW2d 664, error refused 

53. Vt—Town of Brattleboro v 
Carpenter, 158 A. 73, 104 Vt 158. 

61 C J. p 1066 note 34 

54. Ohio —Rowland v. Wolfe Bros 
Shoe Co. 5 Ohio NP..N.S., 170. 

58. Tex —State v Republic Nation¬ 
al Gas Co, Civ App., 181 SW.2d 
592, error refused—Corbett v 
State, Civ App, 153 S W 2d 664, 
error refused. 

61 C J. p 1066 note 36. 

56. Ill.—People ex rel Nelson v 
Bank of Rushville, 189 N E. 299. 
355 Ill 336—People v Cairo, V. & 
C. Ry. Co, 94 NE. 11, 249 Ill. 97 

Certificate of delinquency 
Cal.—People v. Mahoney, 91 P.2d 
1029, 13 Cal 2d 729. 

Under statute making county col¬ 
lector's return prima fade evidence, 
return of town collector is not prima 
facie evidence —People v. Calumet 
Steel Co., 184 NE 586, 351 Ill. 451— 
Carney v. People, 71 N.E. 365, 210 
Ill 434 

57. La.—State ex rel Porterie v 
Gulf, Mobile & Northern R. Co, 
184 So 711, 191 La 163. 

58. Mo—State v. Merchants' Bank, 
61 S.W. 676, 160 Mo. 640. 

59. Ill —People v. Calumet Steel Co., 
189 N.E 905, 855 Ill. 375—People 
v. Calumet Steel Co., 184 N.E. 686, 
351 Ill. 451. 

60. La.—Rapides Polios Jury v. 
Huie, 2 La.Ann. 887. 

61« Iowa.—Manning v. Ottumwa 
Auto Co., 282 N.W. 501, 210 Iowa 
1182. 

62. Actual agency of person collect¬ 
ing tax as representative of tax col¬ 
lector could be shown by taxpayers 
by facts and circumstances from 
which actual agency might bs pre- 
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So, the circumstances under which an assessment 
was made may be sufficient evidence that the assess¬ 
ment was not the result of the honest judgment of 
the assessor. 68 

§ 712. - Trial, Judgment, and Review 

a. Trial 

b. Judgment 

c. Review 

a. Trial 

The general rules governing the trial of civil actions 
apply In actions for taxes, and as In other actions ques¬ 
tions of fact arising on conflicting evidence or evidence 
from which different conclusions may be drawn are for 
the Jury to determine. 

The general rules governing the trial of civil 
actions apply in actions for taxes 64 In such actions 
where defendant denies the right to tax his prop¬ 
erty, all questions bearing on that right may be 
inquired into. 66 As in other actions, questions of 
fact arising on conflicting evidence or evidence from 
which different conclusions might be drawn by rea¬ 
sonable minds are for the jury to determine 66 Thus, 
on such evidence it is for the jury to determine the 
question of defendant’s residence, 67 whether proper¬ 
ty was arbitrarily valued, 68 whether property was 
used for purposes rendering it exempt from taxa¬ 
tion, 69 whether defendant swore to his inventory 


of property, 70 or whether an alleged device to es¬ 
cape taxation was in fact designed for that pur¬ 
pose. 71 A lien for taxes being given by law, exist¬ 
ence of the lien need not be passed on by the jury 
in a suit for collection of delinquent taxes. 72 The 
court should properly instruct the jury in accordance 
with the pleadings and the evidence. 78 Where plain¬ 
tiff’s evidence shows a legal assessment, equalization, 
and all other legal requirements, and defendant of¬ 
fers no legal defense, a directed verdict for plain¬ 
tiff is proper. 74 The rules of trial generally apply 
to findings in actions for taxes. 76 

b. Judgment 

(1) In general 

(2) Recovery of interest 

(3) Enforcement 

(1) In General 

The judgment in an action for taxes must conform 
to all valid legal requirements and must be based on a 
rendition or valid assessment and be supported by the 
pleadings, evidence, and findings. General rules gov¬ 
erning the amendment, opening, vacating, or setting 
aside of Judgments apply. 

The judgment in an action for taxes must con¬ 
form to all valid legal requirements. 76 It must be 
based on a rendition 77 or valid assessment, 78 but 
mere unprejudicial irregularities not rendering the 


aumed or inferred —State ex rel 
Baumann v Doder, Mo.App, 121 S 
W2d 263 

63. Ill —People v Chicago. B & Q 
R. Co, 133 N.E 325, 300 III 399 

64. Pa—Commonwealth v Baker- 

Whiteley Coal Co, Com PI, 62 

DauphuCo. 207. 

2>uty to be la court | notice of pro¬ 
ceedings 

Where defendants in suit for de¬ 
linquent taxes answered, it was duty 
of defendants, by their counsel or 
representatives, to be in court when 
case was called for trial, and defend¬ 
ants were charged with notice of 
all orders and proceedings had dur¬ 
ing the term —Cohen v. City of 
Houston, Tex Civ App , 185 S W.2d 

450 

XTonsult hsld properly dsnlsd 

where evidence making prima facie 
case was introduced.—People v 
Keith Ry. Equipment Co., 161 P 2d 
244, 70 Cal.App.2d 339. 

65. Tenn.—Grundy County v. Ten¬ 
nessee Coal, etc., Co., 29 SW 116, 
94 Tenn. 295. 

66. Overcoming presumption of 
agenoy 

Where evidence warranted pre¬ 
sumption that representative to 
whom taxes had been paid was an 


agent of tax collector, whether pre¬ 
sumption had been overcome bv evi¬ 
dence to contrary was question for 
the Jury—State ex rel Baumann v 
Doder, Mo App , 121 S W 2d 263 

67. Mich.—Township of Deep River 
v Van Antwerp, 140 NW 531, 174 
Mich. 19 

61 C J p 1066 note 45. 

68. Tex —Wright v. State, Civ App , 
80 S W 2d 1015, error dismissed 

69. Vt—Town of Bristol v Bristol 
R Co , 100 A 37, 91 Vt. 223 

61 C J p 1066 note 46 

70. Vt—BIxby v Roscoe, 81 A 255, 
85 Vt. 105 

71. Pa.—Commonwealth v. Erie, 

etc , R Co., 74 Pa. 94 

72. Tex —Zachry v City of Uvalde, 
Civ.App , 24 S W 2d 517. 

73. Mass.—Commonwealth v. Bogi- 
gian, 164 N.E. 472, 265 Mass. 531. 

61 C J. p 1066 note 49. 

74. Tex —Zachry v. City of Uvalde, 
Civ.App., 24 S.W.2d 517. 

75. Cal —People v. Birch Securities 
Co., 196 P 2d 143, 86 Cal App.2d 703, 
certiorari denied 69 S.Ct. 745, 336 
U S. 936, 93 L.Ed. 1095. 

Tex—State v Richardson, 84 S.W 
2d 1076, 126 Tex. 11. 

61 C.J. p 1066 note 52. 
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76. Installment-payment rights not 
denied 

Judgment for delinquent taxes was 
not erroneous as depriving taxpayer 
of rights under statute authorizing 
payment of taxes in installments, 
since statute was not applicable to 
state and county taxes, and was not 
shown to have been accepted by 
school districts, as required by stat¬ 
ute.—McGruder's Unknown Heirs v 
State, Tex Civ App , 68 S W 2d 519 

77. Tex —State v. Richardson, 84 S 
W 2d 1076, 126 Tex 11 

78. Tex —State v Richardson, su¬ 
pra 

61 C.J p 1067 note 55. 

Statute authorising judgment u aa 
the right of the ease may be," means 
right under statute governing assess¬ 
ment of property for taxation, other¬ 
wise the result would be a levy of 
taxes by the court, a power which 
courts do not have.—People ex rel. 
Schuler v. Chapman, 19 N.E.2d 351, 
370 Ill. 430. 

Assessment against estate was 

held proper as against contention 
that judgment was erroneous on the 
ground that the assessment should 
have been made against the personal 
representative individually.—Los An¬ 
geles County v. Morrison, 101 P.2d 
470, 15 Cal.2d 368. 129 A.LR. 448. 
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assessment void will not make the judgment void. 79 
Likewise, the judgment must be founded on plead¬ 
ings sufficient in law to sustain it, 80 and must be sup¬ 
ported by th$ evidence 81 and findings. 82 Where 
there is no personal liability for taxes, as discussed 
supra § 643, a general or personal judgment cannot 
be rendered against the owner of property taxed, 83 
but the judgment is special, against the property 
alone 84 Personal judgment cannot be rendered 
against a nonresident who has not been personally 
served or voluntarily appeared, 85 but on his ap¬ 
pearance in the proceedings for assessment, a per¬ 
sonal judgment may, where personal liability for 
the tax exists, thereafter be rendered against him. 86 
The judgment need not state the rate of taxation. 87 
Where taxes for certain years are barred by lim¬ 
itation, it is error to include them in the judgment. 88 
If the action is against several defendants, some of 


whom were improperly joined in the assessment, 
they will be omitted from the judgment," although 
it has been held that, since such assessment is ir¬ 
regular, no judgment can be rendered thereon. 90 A 
judgment, in an action against a corporation and 
its receiver to recover taxes due from the corpora¬ 
tion, should be against the corporation, and not 
against the receiver. 91 Where a tax is levied 
against separate and distinct properties as one es¬ 
tate and statutory authority therefor exists, the 
court may in its judgment apportion the charge 
against such properties. 92 

Amendment, vacation, or setting aside. General 
rules governing the amendment, 93 opening, vacating, 
or setting aside 94 of judgments apply. It is not 
error to refuse to set aside a judgment because, 
after its rendition, the assessment has been re¬ 
duced. 95 Vacation of a judgment on the ground of 


79. Ky—Covington, etc, Bridge Co 
v. Covington, 100 SW 269, 30 Ky 
L. 1115 

80. Cal —Los Angeles County v. 
Ransohoff, 65 P 2d 815, reheard 74 
P.2d 828, 24 Cal.App 2d 238 

Tex—Williamson v. City of East- 
land, CivApp, 65 S.W.2d 774 
CICJ.p 1067 note 57 
Affirmative relief oannot he grant- 
ed defendant on his answer where 
he filed no cross petition or counter¬ 
claim.—Toman v. Park Castles 
Apartment Bldg Corp, 31 N.E.2d 299, 
375 IU. 293 

Xilen for future taxes 

Judgment decreeing that tax lien 
pxist and remain in full force for 
any other or future taxes, penal¬ 
ties, interest, costs, and court costB 
theretofore, or which might thereaft¬ 
er be, legally assessed for years not 
embraced in suit was void—Chil¬ 
dress County v Morton Independent 
School Dist, Tex.Otv App , 95 S.W 2d 
1031. 

On collateral attack on a judgment 
rendered in an action to collect tax¬ 
es, failure of the complaint to state 
a cause of action is not available as 
a basis of attack.—Clarke v. Asher, 
125 P. 538, 63 Colo. 313. 

81. Cal —Los Angeles County v 
Ransohoff, 65 P.2d 815, reheard 74 
P.2d 828, 24 Cal App 2d 238, 

Ky.—McMakin v. Commonwealth* 80 
S.W. 188, 25 Ky.L. 2195. 

Tex—Victory v. State, CivA.pp^ 134 
S.W.2d 477, affirmed 158 S.W.2d 
760, 138 Tex 285 

Evidence held sufficient to support 
judgment—Victory v. State, supra. 
Beoelver denied where taxes paid 

Where court in tax receivership i 
proceeding found that all delinquent 
taxes and penalties had been paid 
refusal to appoint a tax receiver for 


taxpayer was correct —Toman v 
Park Castles Apartment Bldg Corp, 
31 NE 2d 299, 375 Ill 293 

82. Judgment striking assessment 

In action to collect taxes, finding 

that valuation of taxpayers' realty 
as fixed by a board of equalization 
exceeded the fair value of the realty, 
and that the assessment as made dis¬ 
criminated against taxpayer, sup¬ 
ported Judgment striking do*n the 
assessment, notwithstanding absence 
of finding that the methods adopted 
by the board in arriving at the valu¬ 
ations were illegal or fraudulent — 
Bednarz v. State, 176 S.W 2d 562, 
142 Tex. 138 

83. Mo—Chilton v. Pemiscot Coun¬ 
ty, 50 S W 2d 645, 330 Mo 468. 

Taxes due before acquisition 

(1) Granting of personal judgment 
against landowner for real property 
taxes for tax accruing prior to land¬ 
owner’s purchase of property was 
improper, since personal liability of 
owner of realty for taxes exists only 
for period of ownership of property 
involved —Leonard v. State, Tex Civ 
App, 242 S W.2d 199. 

(2) So personal judgment could 
not be rendered against corporation 
for back taxes due on property dur¬ 
ing period another corporation had 
owned it, even though both corpora¬ 
tions had same stockholders and di¬ 
rectors —State v. Chicago Mill & 
Lumber Corporation, 45 S.W.2d 26, 
184 Ark. 1011. 

ZdabiUty or assumption not alleged 

Personal judgment against appar¬ 
ent owner of land for delinquent tax¬ 
es was erroneous, where facts of his 
personal liability or his assumption 
of taxes were not alleged.—William¬ 
son v City of Eastland, ^Tex.Clv.App., 
65 S.W 2d 774. 

34. Mo.—Chilton v, Pemiscot Coun¬ 
ty, 50 S.W.2d 645, 330 Mo. 468. 
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85. N H —Town of Winchester \ 
Stockwell, 74 A. 249, 75 NH 322 

86 . Ky—Greenbaum v Common¬ 
wealth, 144 SW 45, 147 Ky. 450. 
Ann Cas 1913D 338 

87. Ky—Sehree v. Nutter, 87 SW 
1072. 27 Ky L 1080 

88 . Ky—Morgan v Board of Coun- 
cilmen of City of Frankfort. 121 S 
W 1033, 135 Ky 178 

89. Cal —People v Frisbie, 18 Cal 
402 

90. Minn —State v Rand, 40 NW 
835, 39 Minn 502 

91. Mass—Harvey v Bay State St 
Ry. Co, 125 NH 614, 234 Mass 
336 

92. Pa—Jefferson County v. Mavo, 
19 Pa.Dist & Co 435 

93. Court erroneously refused to 
amend nnno pro tuno judgment foi 
delinquent taxes so as to descrilu 
land in conformity with petition — 
State ex rel. and to Use of Grant \ 
Juden, Mo App , 50 S.W.2d 702. 

94. Ill —Nash v. Park Castles 
Apartment Bldg Cotp , 60 N E 2d 
725, 384 Ill. 68 

Pa.—Commonwealth v Corner Real¬ 
ty Co., 45 Pa.Dist & Co. 199. 
Incompleteness and inaocnracy of 
tax receiver's report of net funds in 
his hands on final accounting war¬ 
rant court in setting aside even Anal 
order approving report; receiver’s 
procurement of court's approval of 
Inaccurate and false report on final 
accounting constitutes fraud on 
court and sufficient ground for va¬ 
cating order of approval even after 
term at which it was entered—Nash 
v. Park Castles Apartment Bldg 
Corp., 50 N.E.2d 725* 884 Ill. 68. 

35* Mo.—State ex rel. Hawkin v. 

Edwards* 286 S.W. 25* 315 Mo. 20 9.. 
61 C.J. p 1067 note 65. 
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fraud in the assessment is a matter within the dis¬ 
cretion of the court wh$$e a long time has elapsed 
after judgment and before the motion to vacate. 96 

Amount . The judgment must be for a certain, 
definite, amount 97 and should be for the whole 
amount due. 99 Where a tax is assessed in gross, 
it has been held that, if any part of the property as¬ 
sessed is taxable, judgment for the amount assessed 
must be entered," since, as discussed supra § 705, 
overvaluation is not a defense. However, it has 
also been held that if part of the tax claimed is 
shown to be illegal, but is readily separable from 
the rest, judgment may be given for the remainder, 1 
and that where the court finds that an assessment 
is erroneous in a certain amount it may fix a cor¬ 
rect valuation and render judgment in conformity 
with its findings. 2 A judgment for taxes due two 
or more taxing authorities or agencies may and 
ordinarily must distinguish between the amounts 
due each authority or agency, 3 and a judgment for 
a gross sum is irregular. 4 A judgment including 
penalties, interest, and costs as provided by stat¬ 
ute is not excessive. 5 

Attributes of judgment. It has been declared 
that a judgment for taxes carries with it certain at¬ 
tributes not possessed by the ordinary judgment. 6 


The judgment may by virtue of statutory provisions 
operate as a first lien on the property involved, 7 
or, when duly recorded, as a judicial mortgage on 
all property of the judgment debtor. 6 Tax liens and 
privileges not asserted in the action are not merged 
in the judgment. 9 A tax judgment does not ex¬ 
pire by limitations as an ordinary money judg¬ 
ment. 10 The judgment lieu continues to exist after 
repeal of a statute by virtue of which it became a 
lien. 11 

Dismissal , Under a statute so providing the 
court, in proceedings to enforce payment of personal 
property taxes, may dismiss the proceedings in its 
discretion, on such terms as shall be just, where it is 
satisfied that the person taxed is unable to pa> 
the taxes. 12 This discretion is improperly exercised 
where there is nothing to show that defendant is 
unable to pay, 13 and defendant cannot, by motion 
under such statute, question the validity of an as¬ 
sessment after his failure to follow the proper pro¬ 
cedure for reviewing it. 14 

Judgfnent by default. In a proper case the court 
may render judgment by default. 16 

Judgment on pleadings cannot be rendered for 
plaintiff where defendant has traversed allegations 
material to plaintiff's recovery of the taxes; 16 but 


96. Minn.—In re Delinquent Taxes 
on Real Estate in Beltrami County 
for 1912, 176 NW. 183, 145 Minn 
117. 

97. Ill.—People v. W. A. Wiebolt & 
Co., 191 NE. 689, 357 Ill. 208. 93 
A.LR 789. 

61 C.J. p 1067 note 70 

98. NC—New Hanover County v 
Whiteman, 129 SE 808, 190 NC 
332 

61 C.J. p 1067 note 71 
Judgment for future penalties was 

held fatally defective, since judg¬ 
ment was not for true amount of in¬ 
debtedness—People v. W A. Wie¬ 
bolt & Co., 191 NE. 689, 357 Ill 208, 
93 A.L.R. 789. 

99. Me.—City of Lewiston v. All 
Maine Fair Ass’n, 21 A.2d 625, 138 
Me. 39. 

1. Ill.—People v. Concordia Pire 
Ins. Co. of Milwaukee, Wis., 183 
N.E. 241, 350 Ill. 365, modified on 
other grounds Concordia Fire Ins 
Co. v. People of State of Illinois. 
54 act 830, 292 U.a 535. 78 L Ed 
1411. 

61 C.J p 1067 note 72. 

2 . Tex.—Reagan County Purchasing 
Co. v. State, Civ.App, 110 S.W.2d 
1194, error refused 

9. Cal.—Lake County v. Sulphur 
Bank Quicksilver Min. Co, 4 P. 
876, 66 Cal 17—Sacramento Coun¬ 


ty v. Central Pac. R Co, 61 Cal 
250. 

4. Cal —Lake County v Sulphur 
Bank Quicksilver Min. Co, 4 P 876, 
66 Cal. 17. 

Judgment without apportionment 
sustained 

Under a statute permitting the 
state to sue for taxes due it and its 
political subdivisions and requiring 
only that the petition allege the to¬ 
tal amount of taxes due all parties in 
whose behalf the state sues, a peti¬ 
tion following the statutory language 
is sufficient, in the absence of spe¬ 
cial exception, to support a judg¬ 
ment for a gross sum without appor¬ 
tioning the amount of taxes due each 
of the several taxing agencies in¬ 
volved.—Corbett v. State, Tex Civ 
App, 153 S W 2d 664, error refused 

5. Ill —Carrington v People, 63 N. 
E. 163, 195 Ill 484 

6 . Pa.—Woodward v. City of Phila¬ 
delphia, 3 A 2d 167, 833 Pa 80. 

7. Mo.—Chilton v. Pemiscot County, 
50 S.W 2d 645, 330 Mo. 468 

Pa—Commonwealth v. Corner Realty 
Co., 45 Pa.Dist. & Co. 199—Com¬ 
monwealth v. Smith, Com.PI, 37 
Luz.Leg.Reg. 367. 

8. La—Oil Well Supply Co v. Red 
Iron Drilling Co., 26 So 2d 726, 210 
La 222. 

9. La—Oil Well Supply Co. v. Red 
Iron Drilling Co , supra 
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Creation, existence, and nature of 
tax liens generally see supra 9 585 

10. La—Succession of Mereier, S 
So 732, 42 La Ann 1135, 11 LRA 
817. 

N D —Hanson v. Franklin. 123 N W 
386, 19 ND 259. 

11. ND—Hagler v. Kelly, 103 N 1\ 
629, 14 N D 218 

12. N.Y.—City of New York \ 
Chase, Talbot & Co.. 99 NE 143 
206 NY. 1 

13. NY—City of New York \ 
Chase, Talbot & Co, supra 

61 C J. p 1067 note 77 

14. NY —New York v Assurance 
Co of Ameiha, 113 N.Y.S. 419, 129 
App Div 904 

15. Tex —Williamson v. City of 
Eastland, Civ.App., 65 SW2d 771 

Original and not amended petition 
served 

Where original petition for delin¬ 
quent taxes for certain years was 
served and amended petition for ad¬ 
ditional years was not served, de¬ 
fault judgment for all such years 
was not void in its entirety, but 
would be reformed to include onl> 
years named in original petition — 
Westerly Supply Corp v State, Te\ 
Civ App, 89 S W2d 244 

16. Ky.—Commonwealth v Vander¬ 
bilt, 82 S.W. 426. 118 Ky. 787, 26 
KyL 716. 
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where the answer traverses no materia! allegations 
of a complaint so in compliance with the statute as 
to make out a prima facie case, it will not prevent 
a judgment on the pleadings. 17 

(2) Recovery of Interest 

In an action for taxes Interest Is not recoverable 
unless authorized by statute, but where, by statute, 
interest Is allowed, It Is recoverable In a proper case, 
and In a number of decisions it has been held that the 
Judgment will bear interest from the date of its rendi¬ 
tion. 

In an action for the recovery of delinquent taxes 
interest is not recoverable unless authorized by stat¬ 
ute. 18 Where, by statute, interest is allowed, it is 
recoverable in a proper case in the proceedings 
which are brought for the collection of the taxes 
and as a part thereof. 19 In a number of decisions 
it has been held that the judgment in a tax suit will 
bear interest from the date of its rendition the 
same as other judgments. 20 However, it has been 
held that a statute providing for interest in all ac¬ 
tions for the recovery of money from the date of 
order of judgment has no application to a judgment 
for taxes. 21 


(3) Enforcement 

Where statutory authority therefor exlata, a proceed¬ 
ing to enforce the Judgment may be maintained and It 
haa been held that an execution may iesue even though 
no express provision therefor Is made In the Judgment. 

Where statutory authority therefor exists, a pro¬ 
ceeding to enforce the judgment may be main¬ 
tained. 22 It has been held that an execution may 
issue to enforce a personal judgment for taxes 
even though no express provision is made therefor 
in the judgment. 23 

c. Review 

In the absence of special statutory provisions, general 
rules governing matters of appeal and error apply, and 
it has been held that a reviewing court is without power 
to fix the valuation of property for taxation or to review 
the valuatioh fixed by authorized persons In the absence 
of fraud, lack of jurisdiction, or illegality. 

Where the law prescribes a particular procedure 
for reviewing a tax judgment, it is exclusive of 
other methods of review, which would ordinarily be 
available 24 In the absence of special statutory 
provisions, general rules governing matters of ap¬ 
peal and error apply. 25 The reviewing court will 


17. Arlz —Arizona Copper Co v 
State, 137 P. 417, 15 Ariz 9, error 
dismissed 35 S Ct 937, 238 U.S. 
611, 59 L.Ed. 1489. 

18. U.S.—Dravo Contracting Co v 
James, CC.A.WVa, 114 F 2d 242, 
147 ALR. 135, certiorari denied 
61 SCt 450, 312 U.S. 678, 85 L Ed. 
1117, rehearing denied 61 SCt 620, 
312 US 714, 85 L Ed 1144 

Ill.—People v. Franklin Nat Ins Co 
of New York, 175 N E. 431, 343 
Ill. 336. 

Allowance of interest generally on 
delinquent taxes and penalties for 
nonpayment of taxes see infra $ 
1054. 

19. Conn.—Town of West Haven v 
Aimes, 196 A. 774, 123 Conn 543. 

Ill—People v. W A. Wiebolt & Co, 
191 NE. 689, 357 Ill. 208, 93 A L 
R. 789. 

Kan.—Equitable Life Assur. Soc of 
U. S v. Hobbs, 127 P 2d 477, 155 
Kan. 534. 

Miss—State ex rel Gully v. Mutual 
Life Ins Co. of New York, 196 So. 
796, 189 Mias. 830, suggestion of 
error overruled 198 So. 763, 189 
Miss. 830 

61 C.J p 1068 note 83. 

interest denied where tender made 

In state’s suit for taxes, where 
assessment was void, proper disposi¬ 
tion was to enter Judgment for state 
on basis of tender or rendition made 
by defendant, whichever was greater, 
without Judgment for interest or pen¬ 
alties.—State v Richardson, 84 S W. 
2d 1076, 126 Tex. 11. 


Xn absence of showing that town 
voted to fix date for payment of tax¬ 
es or that interest should be collect¬ 
ed thereafter, no interest will be al¬ 
lowed town on judgment for taxes 
—Inhabitants of Bucksport v. Swa- 
zey, 165 A. 164, 132 Me. 36 

80. Cal—Himmelman v. Oliver, 34 
Cal. 246 

Ill.—People v W. A. Wiebolt & Co , 
191 NE G89, 357 Ill. 208, 93 A L 
R 789 

Miss—State ex rel. Gully v. Mutual 
Life Ins Co of New York, 196 So 
796, 189 Miss. 830, suggestion of 
error overruled 198 So. 763, 189 
Miss 830 

Ohio—Bieber v. Riebel, 1 Ohio Supp 
330. 

SD—Knudtson v. Citizens' Nat. 
Bank & Trust Co. of Sioux Falls, 
251 NW. 810, 62 S.D. 71. 

Tex —Moody-Seagraves Co. v. City 
of Galveston, Clv.App., 43 S.W 
2d 967, error refused. 

61 C J p 1068 note 84. 

31. Minn —State v. New England 
Furniture & Carpet Co., 119 N.W. 
427, 107 Minn. 52, 16 Ann Cas. 470 

aa. Revenue agent was held not nec¬ 
essary party to proceeding to collect 
on judgment in favor of state for 
taxes, regardless of fact that he had 
interest contingent on recovery and 
payment of fund into treasury.— 
Dade Park Jockey Club v. Common¬ 
wealth by Auditor of Public Ac¬ 
counts, 69 S.W.2d 363, 253 Ky. 314. 

83. Tex.—Danciger v State, 166 S 
W.2d 914, 140 Tex. 252. 
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24. Minn.—State v. Ames, 100 N.W 

889, 93 Minn. 187. 

61 C.J. p 1068 note 98. 

Statute applicable only to particular 
tax 

A statute prescribing the time for 
appeal in actions to collect corpo¬ 
ration property taxes is inapplicable 
in a suit to collect a franchise tax. 
—Arkansas Power &, Light Co. v. 
State, 299 S W. 1028. 175 Ark 495 

25. Tex—Bednarz v. State, 176 SW. 

2d 662, 142 Tex. 138. 

Judgment not final 

A judgment for taxes which does 
not disclose that it is in favor of 
anyone is not final and no appeal 
therefrom will lie —People v. Chi¬ 
cago, B. & Q. R. Co., 137 N.E. 387, 
306 Ill. 166. 

Appeal lie* to oorreot consent judg¬ 
ment where it is erroneous on its 
face and the consent given on behalf 
of the taxing power is void—State 
v California Min. Co., 15 Nev. 234, 
259. 

Servloe of notice of appeal on par¬ 
ties not in default who would be ad¬ 
versely affected by any reversal or 
modification of the order or judg¬ 
ment is required under & rule of 
court so providing, but, where ques¬ 
tion of issuance of receiver’s certifi¬ 
cates against land was not in Issue 
when petition to intervene in tax 
receivership proceeding was denied, 
on intervener’s appeal receiver could 
not urge that landowner’s rights 
would be adversely affected by possi¬ 
ble Issuance of such certificates if 
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confine itself to consideration of matters properly 
presented for review, 26 and will not consider mat¬ 
ters t not necessary to its decision. 27 All reasonable 
presumptions are indulged in favor of the judgment 
below, 28 and it will be presumed to be supported 
by proper proof and conclusions of law. 29 Findings 
of fact reasonably supported by the evidence will 
not be disturbed, 30 although findings amounting to 
no more than conclusions of law may be reviewed 
and set aside. 31 The judgment will not be re¬ 
versed for harmless or immaterial error, or for 
errors cured by the subsequent course of proceed¬ 
ings 32 In the absence of anything in the record 
showing illegality of the assessment, a judgment 
upholding a tax based on such assessment will be 
affirmed 33 On appeal, if it appears that the judg¬ 
ment is for a greater amount of taxes than could 
lawfully be levied, or includes a separable illegal 
item, it has been held that it will be reversed or 


the illegal charge will be stricken. 24 A reviewing 
court has been .held to be without power to fix the 
valuation of property for taxation, 35 or to review 
the valuation fixed by authorized persons, in the 
absence of fraud, 36 lack of jurisdiction, or ille¬ 
gality. 37 Where several counties have jointly sued 
defendant, on appeal the judgment may be affirmed 
as to some and reversed as to the others. 38 Where 
justice demands, the case will be remanded for 
appropriate proceedings below. 39 It has been held 
that an appeal bond takes the place of the property 
assessed and releases the lien of the tax on it. 40 

Matters of discretion . An abuse by the trial 
court of its discretion is subject to review. 41 

§ 713. - Costs and Fees 

An unsuccessful defendant is generally liable for the 
costs of the action provided a demand for payment of 
the tax was first made. Some statutes provide for lla- 


order were reversed as a basis for 
dismissal of appeal for failure of in¬ 
terveners to serve notice of appeal 
on landowner, and, since reversal of 
order denying interveners right to in¬ 
tervene would not adversely affect 
rights of landowners, service of no¬ 
tice of appeal on them was not neces¬ 
sary —Toman v Tufts, 56 N E id 135, 
323 Ill App 516 

Modification of judgment; stipula¬ 
tion 

Under a statute giving the review¬ 
ing court power to modify the judg¬ 
ment appealed from, the court has 
power to modify a judgment for tax¬ 
es by reducing the amount of re¬ 
covery, and will so modify where the 
duly constituted representatives of 
the taxing powers so stipulate — 
State v Nevada Copper Belt R Co , 
168 P 737, 41 Nev 220 

20. Mich —City of Detroit v George, 
183 N.W. 789, 214 Mich 664. 

Miss —Dunn Const Co v Craig, 2 
So 2d 166, 191 Miss 682, suggestion 
of error overruled 3 So 2d 834, 191 
Miss 682 

Matters not raissd below 

(1) Generally speaking, questions 
not raised in the trial court will not 
be considered for the first time on 
appeal. 

Ark —Cook v Hickenbottom, 207 S 
W.2d 721, 212 Ark. 768. 

Tex—Victory v State, Civ App , 134 
SW.2d 477, affirmed 158 S W 2d 
760, 188 Tex 285 

Vt —Town of Brattleboro v Carpen¬ 
ter, 158 A. 73, 104 Vt. 158. 

(2) So, the parties on appeal may 
not present a theory with respect 
to defenses different from that inter¬ 
posed in the trial court by proper 
pleadings and proof—Lubbock Hotel 
Co. v. Lubbock Independent School 


Dist, Tex Civ App. 85 S W 2d 776- 
City of Wichita Falls v J. J & M 
Taxman Refining Co , Tex Civ App , 
74 S W 2d 524 

27. Ill—People v Waller, 115 NE 
899, 278 Ill 132 

28. Tex—Victory v State, Civ App, 
134 S W 2d 477, affirmed 158 SW 
2d 760, 138 Tex 2S5 

Finding of value presumed 

Tex—Stevens v City of El Paso, 
Civ App, 81 S W 2d 149, error dis¬ 
missed 

29. Tex—Corbett v State, Civ App , 
153 S W 2d 664, error refused 

A proper levy of tax will be pre¬ 
sumed to have been found by court 
judgment rendered accordingly,—Do¬ 
herty v San Augustine Independent 
School Dist, Tex Civ.App, 178 SW 
2d 86G, error refused 

30. Minn.—In re Delinquent Real 
EvState Taxes tor 1938, Roseau 
County, 4 N.W 2d 783, 212 Minn 
5G2—State v Walso, 265 N W 345, 
196 Minn 525. 

Tex.—Hotman v State, Civ App , 217 
S W 2d 890—Wright v State, Civ 
App, 80 S W2d 1015 
61 C J. p 1068 note 3. 

31. Minn—State v Continental Oil 
Co, 15 N.W.2d 542, 218 Minn. 123, 
certiorari denied 65 SCt. 562, 323 
US 803, 89 L.Ed 641 

Finding based on erroneous rule of 
law 

Findings that property was in 
transit, reached by an application of 
erroneous rule of law to undisputed 
fact, was not entitled to weight of 
finding of fact, but was to be treated 
the same as other conclusions of 
law and would be set aside —State v. 
Continental Oil Co , supra. 
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32. Ill —People v N J Sandberg 
Co, 118 NE 469, 282 Ill 245. 

La.—Carter v Brock, 110 So 71, 
162 La 12 

Tex —Doneghy v State, Civ App, 
240 S W 2d 331—Doherty v. San 
Augustine Independent School 
Dist . Civ App , 178 S W 2d 866, er¬ 
ror refused—Corbett v State, Civ 
App , 153 S W 2d 664, error refused 
*—Vanee v Town of Pleasanton, 
Civ App, 261 SW 457, affirmed. 
Com App . 277 S W 89 
61 C J p 1068 note 2 

33. Mo—State ex rel and to Use 
of Jamison v. St Louis-San Fran¬ 
cisco Ry Co, 300 SW 274, 318 
Mo 285 

34. Ill—People v Kimmel, 154 NE 
97, 323 Ill 261 

61 C J. p 1068 note 99 

35. Ill.—People ex rel Toman v 
Marine Tiust Co, 31 N E 2d 933, 
375 Ill 488 

36. Ill —People ex rel Toman v 
Marine Trust Co , supra 

37. Tex—Victory v State, 158 S 
W 2d 760, 138 Tex. 285 

Judgment sustained by evldenoe 
Judgments of lower court sus¬ 
taining taxeg based on values fixed 
by the board of equalization were 
sustained by the evidence —Victory 
v State, supra 

38. Iowa—Thornburg v Cardell, 95 
NW. 239. 98 N.W 791, 123 Iowa 
313. 

39. Pa.—Commonwealth v Turner 
Supply Co., 42 A.2d 598, 352 Pa. 
288. 

40. Idaho—People v. Preston, 1 Ida¬ 
ho 374. 

41. Appointment of receiver 

Tenn.—City of Knoxville v Hessler, 
165 6.W.2d 592, 179 Tenn 326. 



TAXATION 


84 Cl J.S. 


§§ 713-714 


blffty for costs and feet, but In tlia absence of atatuta 
costs eannot ba charged against the taxing authority* 

An unsuccessful defendant is generally liable for 
the costs of the action, provided a demand for pay¬ 
ment of the tax was first made, 42 and some statutes 
provide for liability for costs. 42 Costs incurred in 
an abandoned statutory proceeding for the collec¬ 
tion of taxes are not recoverable in a subsequent 
action therefor. 44 Costs will not be awarded against 
defendant who has tendered the proper amount due, 
which was refused. 46 Where defendant prevails, 
in the absence of a statute authorizing costs to be 
charged against the taxing authority, such costs can¬ 
not be assessed, 46 and where the statute prohibits 
awarding costs to defendant, it is error to do so 47 
Costs cannot be taxed against a county not a party 
to the suit, regardless of the statute. 48 

Fees. An unsuccessful defendant in a tax suit 
is ordinarily chargeable with the fees and expenses 
of officers in the proceedings to enforce the tax, 49 
and in some states provision is made by law for the 
payment of fees, 60 including a fee for the attorney 
prosecuting the action, 61 and in some cases the de¬ 
fendants' attorney, 62 and only such fees as are 


allowed by statute can be recovered. 68 It has been 
held that such fees are to be taxed as costs and 
collected as other costs are collected. 64 The fact 
that an attorney representing plaintiff was also a 
city employee is no objection to the allowance of at¬ 
torney's fees against defendant 66 Where all taxes 
should have been sued for in one action, attorney’s 
fees for one action only will be allowed. 66 A peti¬ 
tion to a court to order the receiver, appointed by it, 
to pay the taxes due on the property is not a suit 
within the meaning of the statute providing for 
attorney’s fees recoverable in actions for taxes. 57 

§ 714. Attachment or Arrest 

a. In general 

b. Warrant and proceedings thereon 

c. Liability of officers 

d. Release or discharge 

e. Defenses 

a. In General 

Payment of taxes cannot be enforced by arrest of 
the person unless authorized by an explicit statute and, 
even when authorized, ordinarily It may be resorted to 


42. Vt.—Town of Highgate v. Mis- 
sisquoi Lime Works, 162 A. 367, 
104 Vt. 626. 

61 C.J. p 1068 note 85 
Coats of suooesslve proceeding's 
Where taxing authority brought 
action at law and obtained judgment 
for the amount of the tax and costs 
and execution was levied but, with¬ 
out further effort to collect thereon, 
taxing authority instituted proceed¬ 
ing in equity to foreclose tax lien, 
owner cannot complain of increased 
taxable costs caused by pursuit of 
successive remedies to collect con- 
cededly valid tax which might have 
been avoided by payment—Town of 
Highgate v. Missisquol Lime Works, 
supra 

43. Wis —City of Superior v. Al- 
louez Bay Dock Co., 164 N.W. 362, 
166 Wis. 76. 

Cl C.J. p 1068 note 86. 

44. Miss.—Nickey v. State, 146 So. 
630, 167 Miss. 650, suggestion of 
error overruled 146 So 859, 167 
Miss 660, motion overruled 147 So 
324, 1 j 67 Miss. 660, affirmed Nickey 
v. State of Mississippi, 64 S.Ct. 743, 
292 U.S. 393, 78 L Ed. 1323. 

45. Ark—State v. St Louls-San 
Francisco Ry. Co., 268 S.W. 609, 
259 S.W. 415, 162 Ark. 443, certio¬ 
rari denied 45 S.Ct. 90. 266 U.S 
602, 69 L Ed 462, and error dis¬ 
missed 46 S Ct 66, 269 U.S. 172, 70 
L.Ed. 219. 

48. La- —Mahan v. Sundry Defend¬ 
ants, 22 La.Ann. 58S. 


Mich —Auditor General v Baker, 47 
N.W 515, 84 Mich 113. 

47. Idaho —People v. Moore, 1 Idaho 
662 

Mo.—State ex rel Hickman v. Lew¬ 
is, 165 SW. 319, 256 Mo 98. 

48. Ill.—People v Emigh, 100 Ill 
517 

49. Mich—Webster v. Auditor-Gen¬ 
eral, 80 N W 705, 121 Mich 668 

61 C.J p 1068 note 92. 

50. Tex —State v Slater, 38 S W 2d 
1097, 120 Tex 431. 

61 C J. p 1068 note 93. 

51. Mo —State ex rel and to Use of 
Vardell v. Cardwell Bank, App, 
124 S.W.2d 677 

61 C.J. p 1068 note 93 [a] (5), (6), 
(7). 

Accrual of right 

(1) Under some statutes the right 
to such fees accrues as a whole after 
judgment rendered or collection 
made—State ex rel. and to Use of 
Vardell v. Cardwell Bank, supra. 

(2) Under other provisions the 
right is regarded as accruing when 
suit is filed.—^State v. Allen, 145 S. 
W.2d 769, 176 Tenn 670—State, for 
Use of City of Chattanooga, v. Bay- 
lens, 209 S.W.2d 504, 30 Tenn.App 
621. 

(3) It has been held that the court 
cannot remit to taxpayer such fees 
for laches or failure to prosecute.— 
State, for Use of City of Chattanoo¬ 
ga, v. Bayless, supra. 

Contract for statutory fee 
An alleged contract between attor- 
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ney in tax division and supervisor 
that, in addition to his regular sal¬ 
ary, the attorney should receive thf 
statutory attorney’s fees did not 
give attorney a mandate coupled 
with an interest so as to entitle at¬ 
torney to entire amount of statutory 
attorney’s fee recovered in action bv 
the state against a delinquent tax 
debtor, but he was entitled to part 
of fee, taking into consideration the 
value of his services.—D&splt v Sin¬ 
clair Refining Co, 6 So 2d 241, 199 
La 441. 

52. Title to funds paid to oounty 

Fact that fees which sheriff col¬ 
lected for attorney representing non¬ 
residents in tax suits were eventual¬ 
ly paid over to county treasurer un¬ 
der statutes did not deprive attorney 
of title thereto, since statutes were 
not in nature of limitation statutes — 
Turner v Willacy County, Tex.Com. 
App., 58 S W 2d 12. 

53. Tex —Slater v. State, Civ App , 
14 S,W.2d 874, 877, reversed on oth¬ 
er grounds 38 S.W 2d 1097, 120 Tex. 
431. 

61 C.J. p 1068 note 94. 

54. Mo—State ex rel. and to Use 
of Vardell v Cardwell Bank. App, 
124 S W 2d 677. 

65. Tenn.—State v. Collier, 23 S.W.2d 
897, 160 Tenn. 403. 

58. ' Tenn.—State v. Baldwin Univer¬ 
sity, 87 S.W. 1, 97 Tenn. 858 

67. U.S.—Ketchum v. Pacific R. Co., 
C.C.Mo, 14 F.Cas.No.7,738, 4 Dill. 
41. 
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only In case the collector la unable to find property on 
which to levy. 

Payment of taxes cannot be enforced by arrest of 
the person unless by the authority of an explicit 
statute; 58 and even when this proceeding is au¬ 
thorized by law, it is not ordinarily a primary 
remedy, but one which may be resorted to only in 
case the collector is unable to find property of the 
delinquent on which to levy an execution or dis¬ 
tress, 59 although it has been held that the officer 
need not search out property before arrest 00 It 
has also been held that a person cannot be arrested 
who is not liable to taxation in the town m which 
the tax is assessed. 61 However, a taxpayer law¬ 
fully assessed for taxes in the town in which he 
resided at the time may be followed by the col¬ 
lector of that town into another town, to which he 
afterward removed, and there arrested for nonpay¬ 
ment of the tax, 62 and it has been held that his 
<. nlistment in the army does not exempt him from 
arrest 63 Arrest of a taxpayer for nonpayment of 
taxes is not prohibited by a statute prohibiting im¬ 
prisonment for debt. 64 The arrest is civil, and 
not a criminal, arrest. 65 Statutory requirements 
of demand before arrest must be complied with. 66 

The ordinary rules of pleadings do not apply to 
a complaint filed by the collector before a justice 
of the peace to procure the arrest of the taxpayer, 67 
and as long as the complaint complies with the 
provisions of the statute authorizing it, it is good, 68 
and an order of arrest is proper where defendant 
fails to show sufficient reason for nonpayment. 69 

Contempt. It has been held that the person 
against whom the tax is assessed may, on failure 


to pay, be committed for contempt. 70 

b. Warrant and Proceedings Thereon 

A warrant for the arrest of a delinquent taxpayer 
must be Issued by lawful authority and must conform, 
at least substantially, to the directions of the statute 
and contain what is essential to lawful process. 

A warrant for the arrest of a delinquent taxpayer 
must be issued by lawful authority, 71 and must con¬ 
form, at least substantially, to the directions of the 
statute and contain what is essential to make it a 
lawful process; 72 but the form of the warrant need 
not be in exact accord with the form as provided 
in the statute where the statute is not mandatory. 78 
The warrant must set out the facts justifying the 
imprisonment, 74 and if for separate taxes, the 
amount of each, rather than the aggregate amount, 
should be stated. 75 It cannot be executed before 
the taxes become delinquent, that is, before the ex¬ 
piration of the full time allowed to the taxpayer to 
make voluntary payment; 76 but, although the time 
for completing the collection of the taxes is specified 
m the warrant, it may be served later. 77 The officer 
must have the warrant with him at the time he 
effects the arrest, and it is immaterial that the 
delinquent docs not demand its production. 78 Under 
the statutes as generally framed, this warrant is 
not a returnable process; 79 but the officer is re¬ 
quired to leave a copy of it with the jailer and 
to certify thereon his doings with respect to the 
delinquent, and this certificate should contain the 
facts necessary to justify him in making the arrest 
and commitment 80 Where the statute authorizes 
no one other than the collector to arrest and com¬ 
mit the delinquent taxpayer, a commitment by the 


58. N.H—Marshall > Wadsworth, 
10 A. 685, 61 N H Vi 
bl C J p 1069 note 7 
Contract not enforceable by arrest 
A covenant to pay a real estate 
tax assessed to covenantor and paid 
by one to whom the tax collector as¬ 
signed an execution running against 
the land and covenantor’s body can 
be enforced, but such contractual ob¬ 
ligation to make reimbursement can¬ 
not be enforced by arrest through the 
use of the collector’s capias.—Hall v 
Hamilton, 121 A. 661. 123 Me. 80 

89. Mass—Furbush v. Connolly, 62 
N.E.2d 595, 318 Mass. 511. 

61 C.J. p 1069 note 8. 

60. N.H.—Osgood v. WeAch, 19 N.H. 
105—Kinsley v. Hall, 9 N.H. 190. 

61. Me.—Bowker v. Lowell, 49 Me. 
429. 

68. Me.—Hartland v. Church, 47 Me. 
169. 

NH—Kinsley v Hall, 9 NH. 190. 


63. Vt—Webster v. Seymour, 8 Vt. 
135 

64. Miss—State v Widman, 72 So 
782, 112 Miss 1. 

61 C J p 1069 note 13 

65. NH—Spinney v Town of Sea- 
brook, 104 A 24*. 79 NH 34. 

66. Me—Clark v Gray, 94 A 881, 
113 Me 443. 

67. Conn—Atwater v. O’Reillv, 71 
A 505, 81 Conn 367. 

61 C J p 1069 note 17. 

68. Conn—Atwater v O’Reilly, su¬ 
pra. 

69. Conn.—Atwater v. O’Reilly, su¬ 
pra. 

70. NY—Matter of McLean, 16 N. 
Y.S. 417, 62 Hun 1. 

61 C.J. p 1069 note 20. 

71. Pa.—Commonwealth v. Wert*, 
20 Pa.Dist. 820 

61 C.J. P 1069 note 21. 
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72. RI —In re Collection of Poll 
Tax, 44 A 806, 21 RI 582 

61 C J p 1069 note 22 

73. Conn —Wilcox v. Gladwin, 50 
Conn 77 

74. Pa—In re Sommer, 28 Pa Co 
93 

75. Ta—In re Sommer, supra 

76. Me —Fenlason v. Shedd, 84 A 
409, 109 Me 326. 

61 C J p 1069 note 26. 

77. Me.—Hartland v. Church, 47 Me 
169 

61 C J. p 1069 note 27. 

78. N J.—Smith v. Clark, 21 A 491. 
53 N. J Law 197. 

79. N,H.—Kelley v. Noyes. 43 NH 
209. 

Vt.—Flint v. Whitney, 28 Vt. 680 

00. Vt.—Boardman v. Goldsmith, 48 
Vt 403. 

I 61 C.J. p 1069 note 30. 
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justice of the peace is invalid. 81 The officer execut¬ 
ing the warrant cannot, since this is a civil process, 
break open an outer door of a house in which the 
delinquent lives. 8 * 

c. Liability of Officers 

If the officer proceeds under an Insufficient warrant, 
exacts illegal charges, or falls to comply strictly with 
the statute, he becomes liable as a trespasser. 

If the officer proceeds under an insufficient war¬ 
rant, exacts illegal charges, or fails to comply 
strictly with the statute, he becomes liable as a 
trespasser or for false imprisonment. 83 This is true 
where he fails to levy on personal property which 
is available for the purpose, 84 or where he does not 
comply with the law requiring him to deposit a 
certified copy of his warrant with the jailer. 85 
However, a mere neglect to indicate, on the copy 
of the warrant left with the jailer, that the warrant 
was under seal, does not make the arresting officer 
a trespasser ab initio. 86 

d. Release or Discharge 

One imprisoned for nonpayment of taxes may obtain 
his release on giving bond or on the poor debtor's oath. 


One imprisoned for nonpayment of taxes may ob¬ 
tain his release on giving bond 87 or on the poor 
debtor's oath; 88 but he is not entitled as of right 
to the writ of personal replevin and to be dis¬ 
charged thereon, 88 or to be released simply on his 
production of sufficient property to pay the tax; 90 
nor can he take advantage of an order releasing the 
collector from his personal liability to the town for 
the taxes in question. 81 

e. Defenses 

As a defense to the arrest, the defendant may show 
his nonliability for the particular tax In question. 

As a defense to the arrest, defendant may show 
his nonliability for the particular tax in question, 82 
but he cannot object that the levy or assessment was 
excessive, at least if he made no effort to have it 
corrected at the proper time. 93 

§ 715. Criminal Prosecutions 

The criminal liability and prosecution of delin¬ 
quent taxpayers are discussed infra § 1056. 

Examine Pocket Parts for later cases. 


D. REMEDIES FOR WRONGFUL ENFORCEMENT 


§ 716. Limitations of Judicial Authority 

Although an illegal exercise of the power of taxa¬ 
tion Is an invasion of private right, and the person in¬ 
jured may resort to the courts to vindicate his right 
against those who attempt such invasion, the courts 
are slow to Interfere with the orderly and speedy collec¬ 
tion of public revenues, and will not interfere with pro¬ 
ceedings to enforoe the payment of taxes except in the 
clearest cases and for the most imperative reasons. 

If the power of taxation is illegally exercised, 
it is an invasion of private right, 84 and, in the 
absence of some specific limitation of the remedy 


imposed by law, the person injured may resort to the 
courts to vindicate his right against those who at¬ 
tempt such invasion, by any form of action which 
he could use against any other wrongdoer with 
respect to the same class of wrongs. 86 For co¬ 
gent reasons of public policy, however, the courts 
are slow to interfere with the orderly and speedy 
collection of the public revenues, and will not inter¬ 
fere with proceedings to enforce the payment of 
taxes except in the clearest cases and for the most 
imperative reasons. 86 In some jurisdictions they 


81. Pa—In re Kolaski’s Case, 6 Pa. 
Dist. & Co 446 

61 C J p 1070 note 31. 

82. N.H —Gordon v. Clifford, 28 N 
H 402. 

83. Yt.—Boardman v. Goldsmith, 48 
Vt 403. 

61 C.J. p 1070 note 33 

84. Mass.—Snow v. Clark, 9 Gray 
190 

Vt.—Flint v Whitney, 28 Vt 680. 

83. N.H.—Gordon v Clifford, 28 N. 
H. 402. 

Vt—Henry v. Tilson, 19 Vt. 447. 

86. N.H.—Gordon v. Clifford, 28 N 
H. 402. 

87. Me.—Athens v. Ware, 89 Me. 
346—Hoxle t. Weston, 19 Me. 322. 

88. Me.—Skinner v. Lyford, 73 Me. 
282. 


89. Mass—Aldrich v. Aldrich, 8 
Mete 102. 

90. N H —Osgood v Welch, 19 N H. 
105 

91. Me.—Hoxie v. Weston, 19 Me 
322. 

92. N.Y —McLean v Jephson, 25 N 
E 409, 123 NY. 142, 9 L.R.A. 493. 

61 C.J. p 1070 note 42. 

98. N.Y.—In re McLean, 3 N.Y S. 
45, 50 Hun 604, reheard 6 NYS, 
230, 53 Hun 636, 3 Silv.Sup. 314. 

94. U.S.—Western Union Telegraph 
Co. v. Trapp, Okl., 186 F. 114, 108 
C.C.A. 226, appeal dismissed 34 S. 
Ct 826, 231 U.S. 768, 58 L.Ed. 471. 
Defenses in actions for unpaid tax¬ 
es see supra | 70S. 

Recovery of taxes paid see supra |§ 
634-639. 


95. U.S.—Western Union Telegraph 
Co. v. Trapp, supra 

96. Alaska— Corpus Juris quoted in 

Anderson v. Smith, 8 Alaska 470, 
484. 

Ind.—Simmons v. Woodward, 26 N. 

E.2d 37, 217 Ind. 15 
Mass—Wellesley College v. Attorney 
General, 49 NE.2d 220, 313 Mass. 
722. 

N.J.—Morris Tp. v. Washington 
Heights Development Co., 46 A 2d 
45, 137 N.J.Eq. 595—Luckenbach 
Terminals v. Tp. of North Bergen, 
6 A.2d 648, 125 N J.Eq 562, affirm¬ 
ed Luckenbach Terminals v. North 
Bergen Tp., Hudson County, 11 A. 
2d 46, 127 N.J.Eq. 93, appeal dis¬ 
missed Luckenbach Terminals v 
Township of North Bergen in Hud¬ 
son County, 61 S Ct 13, ill U.S. 
608, 85 L.Ed. 385. 
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arc forbidden by statute to issue the writ of in¬ 
junction to restrain or interfere with the collection 
of taxes, as discussed infra § 717, and in others 
the legislature has restricted the scope of judicial 
authority in these matters by various other provi¬ 
sions. 97 Thus, under some statutes, it has been held 
that the only remedy for the wrongful assessment 
of one of several parcels of land is by a petition 
for abatement. 98 Independently of these statutes, 
the courts are always disposed to remit the com¬ 
plaining taxpayer to such remedies as are provided 
for him by the common law or by the acts govern¬ 
ing the proceedings in tax cases; 99 and they refuse 
to stop the process of collection on allegations of 
mere irregularity or of unfairness not involving a 
violation of the fundamental law. 1 Accordingly, 
the court will refuse to set aside an illegal tax sale 
of personalty where the owner of the property has 
an adequate remedy at law. 2 

Removal of cloud on title. A court of equity has 
jurisdiction to remove a tax lien constituting a 
cloud on title. 8 Where a tax is a valid claim, and 


is legally assessed, but there are defects arising in 
the course of the enforcement of its collection ren¬ 
dering the levy illegal, the taxpayer is, under the 
rule prevailing in some jurisdictions, entitled to have 
the levy removed, as a cloud on his title, 4 but only 
on condition of paying the tax. 5 Under a statute 
authorizing an action to test the validity of any tax 
sale, certificate, or deed, the action lies in the ab¬ 
sence of such sale, certificate, or deed to test the 
legality of a tax under which property is forfeited 
for nonpayment 6 

§717. Injunction 

It it a general rule that an injunction will not Ittue 
to enjoin the collection of taxes, unless It is clearly re¬ 
quired under the law and the facts 

Although equity has jurisdiction to enjoin the col¬ 
lection of taxes, it is a general rule that an in¬ 
junction will not issue to enjoin the collection 
of taxes, 7 unless the law and the facts clearly re¬ 
quire an injunction. 8 Thus, the remedy is not 
looked on with favor by the courts 9 and the power 


N.D —Fish v France, 2 NW.2d 537, 
71 N.D. 499 

Okl — Corpus Juris cited In Payne \ 
Jones, 146 P.2d 113, 118, 193 Okl 
609 

61 C.J. p 1070 note 47. 

No needless restriction 

Public policy demands that no 
needless restriction be placed on se¬ 
curing: of necessary means for con¬ 
ducting government by taxation.— 
Fish v. France, 2 N.W.2d 537, 71 N. 
D. 499—Bismarck Water Supply Co. 
v Barnes, 163 NW 454, 30 N.D 555, 
LRA 1916A 966. 

97 . Ga—Whlddon v State Revenue 
Commission, 191 S E 438, 184 Ga. 
453—Harris Orchard Co v. Tharpe, 
170 S.E. 811, 177 Ga 647, 88 A.L R. 
1212. 

Wash—Roon v. King County, 166 P. 
2d 165, 24 Wash.2d 519 

98. Mass.—Schwarz v. City of Bos¬ 
ton, 24 N.E. 41, 161 Mass. 226. 

99. Ala.—Lane v. Roma Lumber Co , 
176 So. 283, 234 Ala. 551. 

61 C.J. p 1070 note 51—21 C.J. p 131 
note 38 [b] 

Exhaustion of administrative rem- 
edj 

Where administrative remedy is 
provided by statute against collec¬ 
tion of taxes assessed or collected, 
taxpayer must first exhaust the 
retaedy thus provided before the ad¬ 
ministrative body; otherwise he can¬ 
not be heard by a judicial tribunal to 
assert its invalidity.—State ex rel. 
Employment Security Commission v. 
Kermon, 60 S.®.2d 680, 282 N.C. 842 
—Unemployment Compensation Com¬ 
mission v. J. M. Willis Barber & 


Beauty Shop, 15 S E 2d 4, 219 NC 
709—Prudential Ins Co of America 
v Powell, 8 SE2d 619, 217 NC 495 

1. Ga—Linton v Athens, 53 Ga 588 
Wis—Whittaker v Janesville, 33 

Wls 76 

2. Ala —Lane v Roma Lumber Co , 
176 So 283, 234 Ala 551 
Averments of fraudulent scheme 

or conspiracy between tax collector 
and purchaser of personalty at tax 
sale to deprive taxpayer of property 
by sale in bulk added nothing to 
equity of bill to set aside sale and 
recover property or its money value, 
Bince such sale is tantamount to 
fraud equally available at law.—Lane 
v. Roma Lumber Co., supra 

3. U.S —Port Angeles Western R. 
Co. v. Clallam County, D C Wash , 
20 F.2d 202. 

Quieting title- 

Generally see Quieting Title $ 1 et 
seq. 

As against tax title see infra fi 973 
In behalf of tax title see infra 8 
968. 

Taxes and assessments as constitut¬ 
ing cloud on title generally see 
Quieting Title 8 14 h. 

Injunction to restrain collection of 
tax constituting cloud on title see 
Bupra 8 734. 

Removal of assessment constituting 
cloud on title by vacation or can¬ 
cellation of assessment see supra 
8 584. 

4L Mich.—Hamilton, etc., Co. v, 

JL/Anse Tp., 65 N.W. 282, 107 Mich 
419. 

5. Mich —‘•Hamilton, etc., Co. v. 

L'Anse Tp., supra. j 
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6. ND—Northwestern Improvement 
Co v State. 220 N W. 436, 57 ND 
1, followed in Northern Pac Ry Co 
v. State, 220 NW 441, 57 ND 13. 

7. Ala.—Court of County Revenues 
for Lawrence County v. Richard¬ 
son, 41 So 2d 749, 252 Ala. 403 

Ga.—Kent v Murphey, 64 S E 2d 49, 
207 Ga. 707—Candler v Gilbert, 

| 180 S E 723, 180 Ga. 679 

Iowa.—Jewett Realty Co v Board of 
Sup’rs of Polk County, S3 N W 2d 
377, 239 Iowa 988 

Mass —Codman v Assessors of West- 
wood. 35 N E 2d 262, 309 Mass 
433 

Miss—Stone v Kerr, 10 So 2d 845, 
194 Miss 646 

Statutory remedy does not contem¬ 
plate that equity shall permanent¬ 
ly stay statutory proceedings for 
enforcing tax payments on land sub¬ 
ject to taxation, particularly where 
statutory steps to determine proprie¬ 
ty of the assessments were not duly 
taken, since statutes provide for re¬ 
demptions at any time before issu¬ 
ance of tax deeds.—Henderson v. 
Leatherman, 163 So 310, 120 Fla 
496. 

8. Ga.—Candler v. Gilbert, 180 S.E 
723. 180 Ga. 679. 

intention of legislature to levy tax 

Courts should not permit collec¬ 
tion of tax unless it is plain that 
it was intention of general assem¬ 
bly to levy tax, and all doubt should 
be resolved in favor of the taxpayer. 
—Warren v. Suttles, 9 S.E.2d 172, 
190 Ga. 311. 

9. U.S.—Harjim, Inc., v. Owens, C.C 
A. FI a., 64 F 2d 306, certiorari de- 
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will be cautiously exercised, 10 and not unreason¬ 
ably. 11 Hence, an injunction ordinarily will be is¬ 
sued only in a very plain case, 12 and where the in¬ 
jury to the complaining party is substantial. 13 

Effect will be given to statutes authorizing the 
issuance of an injunction to restrain the collection 
of taxes, 14 and the extent of the authorization de¬ 
pends on the terms of the statute. 16 Statutes con¬ 
ferring jurisdiction on equity courts to enjoin col¬ 
lection of illegal taxes and assessments have been 
held to operate on suits pending when the act was 
passed, 16 and statutes allowing an appeal to the 
courts from the action of the assessor have been 
held not to repeal by implication other statutes au¬ 
thorizing an injunction. 17 

In like manner effect will be given to statutes pro¬ 
hibiting interference by injunction with the col¬ 
lection of taxes, 18 and, where another adequate 


remedy-is provided, such statutes are not in con¬ 
flict with constitutional provisions empowering 
courts to issue writs of injunction^ 0 although a [Stat¬ 
ute abolishing the remedy by injunction and sub¬ 
stituting a remedy at law is unconstitutional where 
the right to injunctive relief against an illegal ex¬ 
action is granted by the constitution. 90 The* extent 
of the prohibition depends on the terms of the stat¬ 
ute. 21 Accordingly, a statute providing that an in¬ 
junction to restrain the collection of taxes cannot 
be granted except in the case of those “levied or 
assessed for an illegal or unauthorized purpose” ap¬ 
plies, not to the levy or illegal levy of the taxes, 
but to the illegal or unauthorized purpose of the 
levy, 22 and the prohibition expressed therein extends 
to all taxes, however levied, for lawful purposes. 23 
Although it has been held that a statute prohibiting 
maintenance of suits to restrain the collection of an> 
tax embraces illegal, as well as legal taxes, 24 it has 


nied 54 8 Ct 71. 290 U.S. 655, 78 
LEd 568. 

61 C.J. p 1072 note 79 
State or loeal tax 
Courts of equity are more reluc¬ 
tant to enjoin the collection of a 
state tax than to enjoin collection 
of a municipal tax.—Bismarck Wa¬ 
ter Supply Co v. Barnes. 153 N W. 
454. 30 N.D. 655. LRA.1916A 965. 
10* Pa.—Delaware. L. & N. R. Co. v. 
Luzerne County Com'rs, 91 A. 889, 
245 Pa. 615. 

11. N.H—Town of Bow v. Parrand, 
92 A. 926. 77 N.H. 461. 

13. U.S —Rlsty v. Chicago. R. I. & 
P. Ry. Co, CC.A.S.D., 297 P. 710, 
certlopprl denied 45 S.Ct 122, 266 
U.S 622, 69 L.Ed. 473. motion de¬ 
nied 45 SCt. 229, affirmed In part 
and reversed In part on other 
grounds 46 SCt. 236, 270 US. 378, 
70 L Ed 641. 

61 C J p 1072 note 82. 

13. Mo —Lyons v. School District 
of Joplin, 278 S.W. 74, 311 Mo 
349 

14. Miss.—Stone v. Kerr, 10 So.2d 
845, 194 Mlae 646. 

15. Miss—Stone v. Kerr, supra. 

16. Ark—Vaughan v. Bowie, 30 Ark. 
278. 

17. Okl —Weatherford Milling Co. y. 
Duncan, 140 P. 1184, 42 Okl. 242. 

18. Neb—Philadelphia Mortg., etc., 
Co. v. Omaha, 90 N.W. 1005, 65 Neb. 
93. 57 L.R.A. 150. 

61 C.J. p 1072 note 88. 

Application of statutes to assess¬ 
ment of persons or property not li¬ 
able see Infra f 720 f. 

Applicability of statute prohibiting 
injunction cannot be challenged by 
taxpayer falling to make case to re¬ 
strain tax collection.—Hooker v* Pitt 
County, 161 S.BL 542, 202 N.C* 4* 


19. Mich —teddy v Lee Tp . 40 N.W. 

792, 73 Mich. 123 

S.C.—Chamblee v Tribble, 23 SC 

70 

30. Ark—Townes v. McCollum, 256 

S.W,2d Vl6. 

31. Neb—Philadelphia Mortg, etc. 

Co. v. Omaha, 90 N.W. 1005, 65 

Neb. 93, 67 LR A 150. 

6^CJ p 1072 note 88 [a]. 

Local taxes 

Statutory provisions prohibiting 
interference with taxes have been 
'held not to apply to suits to restrain 
local taxes —Dodson Printers* Sup¬ 
ply Co. v. Upham, 175 S E 920, 179 
Ga: 353—61 CJ. p 1073 note 91. 

Xn Washington 

(1) Statute prohibiting courts 
from enjoining collection of taxes 
except in certain Instances is valid 
—Andersen v. King County, 138 P 2d 
872, 18 Wash 2d 176—Western Ma¬ 
chinery Exchange v. Grays Harbor 
County, 68 P.2d 618, 190 Wash 447. 

(2) It had been held that under 
such statute court has no jurisdic¬ 
tion to grant injunctions restrain¬ 
ing collection of taxes except in cas¬ 
es where law under which tax was 
imposed is void and where property 
on which tax is imposed is exempt 
from taxation.—Andersen v. King 
County, supra. 

(3) It had also been held that stat¬ 
ute prohibiting bringing of action 
or interposition of defense attacking 
validity of a tax, but providing that 
such statute shall not deprive de¬ 
fendants in tax foreclosure proceed¬ 
ing of valid defense to tax sought to 
be foreclosed, does not enlargs 
court's jurisdiction to grant injunc¬ 
tive relief sgsinst collection of taxes^ 
—Andersen v. King County, supra. 

(4) However, subsequent decisions 
have held that sfestutoix provisions 
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only lessoned occasion for exercise of 
equitable powers of courts.—Roon \ 
King County. 166 P.2d 166, 34 Wash 
2d 519. 

(5) Furthermore, a subsequent de¬ 
cision overruled Anderson v King 
County, 138 P 2d 872, 18 Wash 2d 176 
and adopted language used in Roon v 
King County, 166 P.2d 165, 24 Wash 
519, and held that, notwithstanding 
statute prohibiting courts from en¬ 
joining the collection of any tax ex¬ 
cept where statute under which tax 
is imposed is void or property is ex¬ 
empt from taxation, courts retain 
all the equitable powers Inherent in 
them and may still exercise such 
powers when the occasion demands 
—O’Brien v. Johnson, 202 P.2d 248. 
32 Wash 2d 404. 

83. N C —Mace v. Commissioners, 5 
S.E. 740, 99 N.C. 65. 

83. N.C.—'Mace v. Commissioners, 
supra. 

34. Cal —Helms Bakeries v. State 
Board of Equalization, 128 P 2d 
167, 53 CalApp 2d 417, certiorari 
denied Helms Bakeries v. State 
Board of Equalisation of Califor¬ 
nia, 63 S.Ct 530, 818 U.S. 756, 87 
L.Ed. 1129. 

S.C.—'Textile Hall Corp. v* Biddle, 
85 S.E 2d 701, 207 &CL 291. 

61 C.J. p 107$ note 90. 

Prohibition not limited 

Under statute providing, that no 
suit foi purpose of retraining fu§- 
sessment or ooUecilon of aqy tax 
shall be maintained In qqurt, prohibi¬ 
tion is not limited tp cases where in 
court's view the tax is properly ow¬ 
ing,—Sancho v. National , City Bpnk 
of New York, CCJLPuerto Rico, 112 
998. , 

of (Hrita of Wo*ai> 

ttr 

Statute prohibiting stay o& or in- 
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also been held that statutes providing that no in¬ 
junction shaft issue to enjoin the cbllection of taxes 
do not protect 1 the collection of taxes not authorized 
by'statute, 26 and that such statutes apply only where 
there is an actual tax payable either by levy or by 
operation of law. 16 Although there is authority 
to the contrary, 17 a statute prohibiting the mainte¬ 
nance of suits to restrain collection of taxes has 
been held applicable to suits pending at the time 
of its enactment; 18 as to suits commenced after 
its enactment, the statute is conclusive. 29 

The practice of the federal courts in equity of re¬ 
fusing to enjoin 1he collection of a state tax was 
given recognition and sanction by congress by the 
enactment of 28 U.S.C.A. § 1341, providing that 
no district court shall have jurisdiction of any suit 
to enjoin, suspend, or restrain the assessment, levy, 
or collection of any tax imposed by, or pursuant to, 
the laws of any state where a plain, speedy, and 
efficient remedy may be had in the courts of such 
state. 30 This statute which forbids enjoining the 
collection of a tax applies to all taxes, such as 
license taxes, sales taxes, and school taxes, 31 and 
is entitled to a liberal interpretation to carry out its 
obvious purpose, 32 and any suit which reasonably 
falls within the letter or spirit of this provision 
should be dismissed for lack of jurisdiction. 33 
Thus, the ban against enjoining, suspending, or 


restraining the tax cannot be avoided by a proceed¬ 
ing which does not in form ask for such relief 
where such is the purpose and effect of the relief 
sought 34 However, it has been held that an action 
to enjoin officers asserting and threatening to en¬ 
force a purported, but nonexistent, suspension and 
forfeiture of the powers, rights, and privileges of a 
corporation for failure to pay a tax is not merely 
an action to enjoin, suspend, or restrain the col¬ 
lection of tax within the statute 36 

Preliminary injunction . A preliminary injunc¬ 
tion to restrain the collection of the tax may issue 
where a strong case against its legality is made 
out by the complaint and affidavits and where the 
danger of forcible proceedings against complain¬ 
ant’s property is imminent and grave injury is 
likely to result, 36 but this step will not be taken 
where the legality of the tax is plausibly defended 
and there is no special urgency to relieve complain¬ 
ant and the public revenues would be tied up m 
such a way as to cause serious public inconven¬ 
ience. 37 

§ 718. - Nature of Remedy and Persons 

Entitled to Relief 

a. Nature of remedy 

b. Persons entitled to relief 


junction against, collection of taxes 
does not deprive taxpayer of all rem¬ 
edy. If tax proves to be illegal, but 
simply postpones question of illegal¬ 
ity to subsequent proceeding.—Tex¬ 
tile Hall Corp v. Riddle, 35 S.E.2d 
701, 207 S.C 291—Chamblee v. Trib¬ 
ble, 23 S.C. 70. 

25. Ariz —Crane Co. v, Arizona 

State Tax Commission, 163 P 2d 
656, 63 Ariz. 426. 163 ALR, 261— 
Santa Fe Trail Transp Co. v. 
Bowles, 156 P 2d 722. 62 Ariz 177. 

26. Ariz.—Crane Co. v. Arizona 
State Tax Commission, 163 P 2d 
656, 63 Ariz 426, 163 ALR 261 

87. sD.—Duncan v. Corson County, 
162 N.W. 395, 38 S D 623. 

61 C.J. p 1093 note 1 

28. U.S.—Smallwood v. Gallardo, 
Puerto Rico. 48 S.Ct. 23, 275 U.S 
86, 72 L.Ed. 152. 

61 C.J. p 1093 note 2. 

29. U.S.—Gallardo v. Puerto Rtcan 
American Tobacco Co, CCA Puer¬ 
to Rico, 26 F.2d 668. certiorari de¬ 
nied 49 S.CL 30, 278 U.S. 630, 73 L. 

Ed. 649. 

61 C.J. p 1093 note 3. 

30. U.S.—Hillsborough Tp., Somer¬ 

set County, N. J., v Cromwell, N. 
J., 66 S.Ct. 445. 326 620, 90 

L.Ed. 358—Great Lakes Dredge & 
U6ck Co. v. Huffman, La.. 63 S Ct 


1070, 319 U.a 293. 87 L Ed. 1407— 
Spector Motor Service v. Walsh, 
CC.A.Conn, 139 F 2d 809—Kansas 
City Southern Ry Co v. Morley, 
DC.Ark. 88 F Supp. 300. 
Supplemental complaint 

Although original statute provided 
that it shall not affect suits com¬ 
menced in district court prior to 
passage, court must consider wheth¬ 
er it haa jurisdiction of supplemental 
complaint under statute although 
statute was adopted after filing of 
original complaint but before order 
permitting supplemental complaint 
—Adams County v. Northern Fac 
R>. Co., C.C.A.Waah., 115 F.2d 768. 
Statute hold inapplicable to United 
States 

US—U S. v. City of New York, C 
ANY, 175 F 2d 75—U S v 
Woodworth, C.A.N.Y., 170 F 2d 

1019 

31. U S —Grosjean v. American 
Press Co., La. 56 S.Ct 444, 297 
U.S 233, 80 L.Ed. 660—Phipps v. 
School Dist. of Pittsburgh, C.C.A. 
Pa, 111 F.2d 393—Collier Advertis¬ 
ing Service v. City of New York, 
D.C.N.Y., 32 F.Supp. 870. 

32. U S.—Sears, Roebuck & Co. v. 
Roddewig, D.C.Iowa, 24 F.Supp. 
821. 

33. U.S.—Sears, Roebuck A Co. y. 

Roddewig, supra. I 
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34. U S.—Collier Advertising Serv¬ 
ice v. City of New York. DCXY 
32 F.Supp. 870—Sears, Roebuck & 
Co. v. Roddewig, D C Iowa, 24 F. 
Supp 321. 

Suit to enjoin use of means pro¬ 
vided by statute for collection of 
tax Is synonymous with suit to en¬ 
join tax under statute—Sears, Roe¬ 
buck & Co v. Roddewig. supra. 

35. U.S —Birch v McColgan, D.C 
Cal, 39 F Supp 358. 

36. U S —Phipps v School Dist of 
Pittsburgh, C C A.Pa., Ill F.2d 393 
—Sovereign Camp, W. O. W. v. 
Murphy, DC Iowa, 17 F.Supp. 650. 

61 C.J. p 1075 note 3 

Circumstances held sufficient to war¬ 
rant preliminary injunction 
U S —Skagit County v Northern Pac 
Ry. Co.. C.CA,Wash., 61 F.2d 638, 
86 A.LR 1012 

Ark—Jensen v Radio Broadcasting 
Co, 186 S W 2d 931, 208 Ark 517 
Ga.—Pullman Co v. Suttles, 199 S 
E. 821, 187 Ga. 217. 

61 C.J. p 1075 note 3 [a]. 

37. Kan.—Emporia Loan A Invest¬ 
ment Co. v. Dailey, 44 P 2d 288, 
141 Kan. 845. 

Tex—Hayes v. City of Beaumont, 
Civ.App., 190 8W.2d 835, error re¬ 
fused Without merit 
61 C.J. p 1076 note 4. 
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a. Natan of Remedy 

Suits to enjoin the collection of • tax are' equitable 
In nature. 

Suits to enjoin the collection of a tax are equitable 
in nature, 38 and, where grounded on the illegality 
of an assessment, constitute a, direct, as opposed 
to a collateral, attack on the assessment, 89 but, 
where based on grounds other than the illegality of 
the tax, the suit has been held to constitute a col¬ 
lateral attack. 40 

b. Persons Entitled to Relief 

As a general rule, a suit for an Injunction to restrain 
the collection of taxes can be brought only by a tax- 
payer, and only by one whose own property Is affected 
by the tax In question. 

An injunction to restrain collection of an illegal 
tax will not be granted at the suit of one who is 
not injured thereby, 41 and, as a general rule, a suit 
for an injunction can be brought only by a tax¬ 
payer, 42 and only by one whose own property is 
affected by the tax in question, no one being per¬ 
mitted to enjoin the collection of taxes assessed 
against another 43 As between the lessor and the 
lessee of a railroad, the former may sue to enjoin 
the collection of taxes on it, when ultimately lia¬ 
ble for such taxes under the terms of the lease. 44 
The owner of the equity of redemption in mortgaged 
property is not debarred by the mortgage from 


suipg to enjoin illegal taxes, 45 and, afyer foreclosure 
he cannot, sue unless bound pay th^ tax. 46 A 
mortgagee of personal property who ip apt the tax 
debtor, on tendering the taxes which are a lien on 
the property, is entitled to enjoin its sale except as 
it may be sold subject to the mortgage, 47 although 
where such a mortgagee has accepted personalty, 
which exceeds the mortgage indebtedness in value 
by a sufficient amount to pay the mortgagor's taxes, 
he cannot enjoin the sale of the personalty under a 
tax execution. 48 While the United States holds the 
title to lands in trust for Indian allottees, it may 
enjoin the collection of taxes imposed by local au¬ 
thorities in violation of the trust agreement, and 
may prosecute the suit to a decree, even after the 
trust period has expired, in the absence of objec¬ 
tion by the allottees. 49 It has been held that a mu¬ 
nicipal corporation, as representative of its in¬ 
habitants and in order to avoid a multiplicity of 
suits, may maintain an action to enjoin the collec¬ 
tion of a tax. 50 

Corporation and stockholders. A corporation can¬ 
not maintain a suit to enjoin the collection of taxes 
assessed on the shares of stock held by its individual 
stockholders, 51 except where, by statute, it is pri¬ 
marily liable for the payment of such taxes, having 
the right to reimburse itself out of dividends or 
otherwise; 52 but it seems that in the reverse case 


38. U.S—Connecting Gas Co. v 
Imes, DC Ohio, 11 F 2d 191. 

Wash—State v Superior Court for 
Stevens County, 161 P. 77, 93 

Wash. 433. 

39. Tex—Dallas Nat. Bank v. Dal¬ 
las County, Civ App., 173 S.W 2d 
668, reversed on other grounds 179 
SW.2d 288, 142 Tex. 439 

€1 C.J p 1070 note 54 

40. Ala.-—Reynolds v. Fabrltis, 172 
So. 889, 233 Ala 626. 

Xdmlts of Inquiry 

In proceeding constituting collater¬ 
al attack to enjoin collection of tax 
it may be shown that penalty for 
tax delinquency is not authorized by 
law, or that statute requiring notice 
has not been complied with, or that 
assessment Is void on its face, but 
taxpayer's liability on other grounds 
to pay tax is concluded by his failure 
to invoke judicial procedure provid¬ 
ed for determining such liability.— 
Reynolds v. Fabrltis, supra. 

41. U.S —Alaska Steamship Co v 
Mull&ney, C. A. Alaska, 180 F.2d 
806—Hess v. Mullaney, D.C.Alas¬ 
ka, 91 FSupp. 189, reversed on oth¬ 
er grounds, C.A., Mullaney v. Hess, 
189 7.2d 417. 

41 C.J. p 1070 note 66. 

Parties to suits for Injunction sss in- 
fr» I lit a 


42. Tex —O akwood Independent 
School Dlst v Liberty Common 
School Dist No. 34, Civ App., 10 
S W.2d 174 

61 C J. p 1071 note 57. 

Under constitutional provisions au¬ 
thorizing any citizen to institute suit 
against enforcement of illegal exac¬ 
tions, individual or corporation can 
sue in equity to enjoin enforcement 
of any illegal tax or exaction —Mc- 
Carroll v. McGregory-Robinson- 
Speas, Inc, 129 S W 2d 254, 198 Ark. 
235, 122 A L.R. 977. 

43. Fla—Robins v Daniel, 9 So.2d 
381, 151 Fla. 199—City of De Land 
v. Boyd, 147 So 575, 109 Fla. 328. 

61 C J p 1071 note 58. 

44. Ind —Columbus, etc , R. Co. v. 
Grant County, 65 Ind. 427 

48. Mich.—Flint, etc, R. Co. v. Au¬ 
ditor General, 2 N.W 835, 41 Mich. 
635. 

46. Neb.—Sholes v. Omaha, 111 N. 
W. 864, 78 Neb. 576. 

61 C.J. p 1071 note 61. 

47. N.D.—First Nat Bank v. Kelly, 
162 N.W. 901, 86 N.D. 546. 

Tax not lisn 

Injunction is proper remedy of 
chattel mortgagee to prevent sale 
of mortgaged personal property un¬ 
der tax warrant, where taxes are not 
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liens—First Nat Bank v. Young, 8 
P.2d 1108, 155 Okl. 282 

48. Ga.—Thompson v. Harris, 169 S 
E. 349, 177 Ga 58. 

49. US.—U. S. v. Chehalis County. 
D.C.Wash., 217 F. 281. 

50. Mich—City of Birmingham v 
Board of Sup'rs of Oakland Coun¬ 
ty, 268 N.W. 409, 276 Mich. 1. 

Representative actions by municipal 
corporations generally see Munici¬ 
pal Corporations { 2186 b (2). 
inability to take advantage of text 
rule 

Since the right of the municipal 
corporation is conditioned on fur¬ 
ther principle that in order to re¬ 
strain collection of taxes because of 
excessiveness, party complaining 
must first pay or offer to pay cor¬ 
rect amount of tax, as discussed su¬ 
pra 5 726, municipal corporation be¬ 
ing without authority under funda¬ 
mental law to pay whole or part of 
an individual taxpayer's taxes would 
be unable to place Itself in position 
to take advantage of rule.—City of 
Birmingham v. Board of Sup'rs of 
Oakland County, supra. 

61. Minn.—Waseca County Bank v. 
McKenna, 21 N.W. 556, 82 Minn. 
468. 

61 C.J. p 1071 note 64. 

88* U.S.—Hannan v. First Nat. 
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a stockholder may sue to enjoin taxes assessed on 
the stock of the corporation. 68 

§ 719. — Grounds for Relief in General 

In the absence of statutory prohibition, a court of 
equity has Jurisdiction and will enjoin the collection of 
taxes only on the grounds specifically recognized by law 
or by statute. 

In the absence of statutory prohibition, a court 
of equity has jurisdiction and will enjoin the col¬ 
lection of taxes only on the grounds specifically rec¬ 
ognized by law or by statute 64 Thus, where the 
correct amount of a tax was rendered, officials 
may be enjoined from collecting a greater amount, 65 
and a court of equity will enjoin the collection of 
taxes which have been paid in full, 66 or the col¬ 
lection of taxes not authorized by law, or assessed 
on property exempt or not subject to the tax im¬ 
posed, or levied by persons without right or color 


of authority, or where fraud intervenes in the as¬ 
sessment or levy, as discussed infra § 720. In de¬ 
termining whether to entertain a suit to enjoin the 
collection of a tax, it has been stated that the court 
must consider the probable consequences or dam¬ 
ages to plaintiff if the injunction is denied. 87 

On the other hand, a court of equity has no pow¬ 
er to enjoin a lawful officer from discharging a law¬ 
ful duty under a valid law, 58 and it is not sufficient, 
in order to clothe the court with jurisdiction in a 
suit to restrain the collection of a tax, to say simply 
that, unless the court extends its restraining hand, 
hardships will follow, or irreparable damage will 
ensue, because the officer delegated to execute such 
law may act unwisely or injuriously to the party 
seeking relief. 69 Ordinarily, an injunction will not 
be granted to allay mere fears and apprehensions 
that an execution will be issued and levied for the 
collection of a tax; 60 nor will an injunction lie 


Bank, CCA.Iowa. 269 P. 627, ap¬ 
peal dismissed 46 SCt. 9, 266 U 
S 638, 69 LEd 482 
61 C J. p 1071 note 66 

53. U.S—Hills v National Albany 
Exch Bank, NY, 12 F 93, 105 U S 
319. 26 LEd 1052 

Stockholder’! notion 

(1) Action for Injunction against 
suspension and forfeiture of tax¬ 
payer’s corporate power for failure 
to pay tax brought by stockholder of 
such corporation’s sole stockholder, 
a holding company, was a “stockhold¬ 
er's action” and was properly 
brought in federal court on refusal 
of holding company and its direc¬ 
tors to act—Birch v McColgan, D.C 
Cal, 39 F.Supp 358. 

(2) Threats by state officers to 
prosecute foreign corporation’s direc¬ 
tors if they appeared in state court 
to resist collection of state bank and 
corporation franchise tax did not jus¬ 
tify their failure to bring action in 
federal court, which was a breach of 
trust and warranted bringing of 
stockholder's action on behalf of cor¬ 
poration to enjoin acts in enforce¬ 
ment of tax.—Birch v. McColgan, su¬ 
pra. 

54. U.S.—Matthews v. Rodgers, 

Miss. 52 SCt 217. 284 US 521, 
76 L Ed. 447. 

Ill.—Brown v. Jacobs, 12 N E.2d 10. 
867 Ill. 645. 

Iowa.—Jewett Realty Co v. Board 
of Sup'rs of Polk County, 33 NW 
2d 377, 239 Iowa 988. 

Kan.—Richards-Conover Hardware 

Co. ▼. Sharp, 95 P.2d 360, 150 Kan 
506. 

Miss.—Stone v. Kerr, 10 So 2d 845, 
194 Miss. 646. 

Ohio.—Tweed v. Biehn, 14 Ohio Supp. 
124. 

dl C.J. p 1077 note 29. 
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Permanent injunction 

Where charges and penalties are 
incurred because taxes are not paid 
when due, and redress for supposed 
erroneous or excessive assessments 
is not duly sought, equity is not au¬ 
thorized permanently to enjoin statu¬ 
tory proceedings for collecting delin¬ 
quent taxes which are liens on the 
land until the taxes are paid or the 
lien otherwise satisfied in due course 
of law.—Henderson v Leatherman, 
163 So 310, 120 Fla, 496, 

55. Ark —Koonce v Pierce Petrole¬ 
um Corporation, 3 S W 2d 9, 176 
Ark 187 

56. Ill —Brown v Jacobs, 12 N E 
2d 10, 367 Ill 545 

61 C.J p 1072 note 74 

57. U S —American Airways v. Wal¬ 
lace, D C Tenn , 57 F 2d 877, affirm¬ 
ed 53 SCt 15. 2S7 US 665, 77 L 
Ed 498 

58. Ala—Curry v Feld, 190 So 88, 
238 Ala 255. 

Ga.—Hardin v. Reynolds, 6 S E 2d 
328, 189 Ga 534 

Okl — Corpus Juris cltsd in Payne v 
Jones, 146 P 2d 113, 118, 193 Okl 
609. 

61 C.J. p 1071 note 68. 

59. Fla—Henderson v Leatherman, 
163 So. 310, 120 Fla 496 

Ill—Gates v Sweitzer, 179 NE. 837, 
347 Ill. 353, 79 ALR. 1151. 

Tex.—Sneed v. Ellison, Civ.App., 116 
S W 2d 864, error dismissed. 

61 C.J. p 1071 note 69. 

Irreparable damage resulting from 
enforcement of illegal tax see in¬ 
fra | 721. 

Diversion or misappropriation of tax 
fund 

(1) Claimed purpose to divert or 
misappropriate tax fund, when col¬ 
lected. is not sufficient ground to 
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invoke aid of equity to restrain ex¬ 
tension and collection of tax —Gates 
v. Sweitzer, 179 N.E 837, 347 Ill 
353, 79 A L.R. 1151 

(2) Intent to misappropriate 
school taxes as grounds for injunc¬ 
tion see School and School Districts 
S 402 b (1). 

(3) Injunction to restrain unlaw¬ 
ful payment or other disposition of 
public funds generally see Injunc¬ 
tion fi 122 

Levy on excessive property 

(1) Fact that tax executions were 
excessive was held not to author¬ 
ize an injunction of the sale of the 
property under tax fieri facias —Her¬ 
rington v Ashford, 122 SE 197, 157 
Ga 810 

(2) Other decisions with respect to 
excessive levies see 61 C J. p 1072 
note 69 [b] 

Failure of officer to pay taxes on ju¬ 
dicial sale 

Since order to sheriff to pay tax¬ 
es, which were then a lien on realty, 
out of proceeds of judicial sale of 
realty, did not operate to transfer tax 
lien from realty to proceeds of sale, 
such order did not entitle purchaser, 
when sheriff failed to pay taxes as 
directed, to enjoin county auditor 
and treasurer from carrying such 
taxes on the duplicate and from col¬ 
lecting them, where the auditor and 
treasurer were apparently not par¬ 
ties to proceedings resulting in sale 
of realty, and did nothing else which 
might be urged against them by way 
of estoppel.—Grafton v. Mong, 17 N. 
E.2d 649, 134 Ohio St. 416. 

60. Ga—Warren v. Buttles. 9 S E 2d 

172, 190 Ga 811—City of Atlanta 

v. King, 184 S.E. 807. 182 Ga 276 

Preliminary injunction 

Interlocutory Injunction against 
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to ^prevent suit where the officer refused to sue to 
enforce the void tax liens, 61 or to restrain the 
collection of fees ordered by the county court to be 
added to unpaid taxes to cover costs of col lection 
by the sheriff, where the tax roll i9 still in his hands, 
without authority to enforce collection, and is merely 
kept open by him, by order of such court, for the 
voluntary payment of taxes. 6 * So collection of a 
tax will not be enjoined for failure of the board of 
equalization to adopt authorized rules and regula¬ 
tions. 63 

§ 720. — Illegality of Tax and Irregularity 
in Proceedings 

a. In general 

b. Illegality of tax 

c. Invalid levy 

d. Defects in assessment 

e. Excessive or unequal assessment 

f. Assessment of persons or property not 

liable 

g. Defects or errors in proceedings for 

collection 

a. In General 

In the absence of statutory prohibition, a court of 
equity may enjoin the collection of a tax which Is en¬ 
tirely illegal or levied without any authority, and which, 
therefore. In Justice and good conscience, the citizen 
should not be compelled to pay; but such relief will not 
be granted because of mere errors or Irregularities in 


the proceedings net afTeotlng the substantial Juetlee of 
tlie tax. 

In the absence of statutory prohibition, a court of 
equity may enjoin the collection of a tax which i$ 
entirely illegal or levied Without any authority, and 
which, therefore, in justice and good conscience, the 
citizen should not be compelled to pay ; 64 but such 
relief will not be granted because of mere l errors 
or irregularities in the proceedings not affecting the 
substantial justice of the tax, 66 or because of techni¬ 
cal objections or circumstances of hardship in the 
particular case which do not undermine the founda¬ 
tions of complainant's obligation to pay his tax, 66 
or where the relief will result in injustice. 67 

b. Illegality of Tax 

Ths illegality of the tax has been held to be a suffi¬ 
cient ground to Justify a court of equity In enjoining 
proceedings for its collection, but It has also been held 
that the mere Illegality of the tax Is not enough to war¬ 
rant the interference of the court. 

In the absence of statutory prohibition, where a 
tax is illegal, because levied under an unconsti¬ 
tutional statute, or for an unlawful purpose, or by 
persons having no authority whatever to make the 
levy, or assessed on persons or property not subject 
to taxation, it is the doctrine of many cases, some¬ 
times by virtue of statute, that this is a sufficient 
ground to justify a court of equity in enjoining pro¬ 
ceedings for its collection, 66 but a stricter rule is 
often applied, many decisions holding that the il- 


oollection of tax was improperly 
granted, where no property had been 
levied on and no personal or proper¬ 
ty rights interfered with —Howard 
v. Brlard iff Zoological Corporation, 
173 S EL 391, 17S Ga. 595. 

01. Tex.—Raley ▼. Bitter, Civ.App., 
170 S.W. 857. 

83. Or—Oregon Real-Estate Co. v. 
Multnomah County, 68 P. 108, 35 
Or. 286. 

63. Wyo.—Baker v. Paxton, 21S P. 
267, 29 Wyo. 500. 

64. U.S.—Phipps v. School Diet of' 
Pittsburgh, Q.C.A.P*,. Ill F.2d 
393 

Ill.—Anderson v. City of Park Ridge, 
72 N.B.2d 210, 396 Ill. 285—Ames> v. 
Schlaeger, 63 N.E.2d 987, 386 III 
160—Brown v. Jacobs, 12 N.E.2d 
10, 367 Ill. 545—Bistor v. Board of 
Assessors of Cook County, 179 N.E. 
120, 346 Ill. 362, 78 A.L.R. 686. 
Mich.—Forest Hill Cemetery Co. v. 
City of Ann Arbor, 5 N.W.2d 564, 
SOS Mich. 56. 

N.D.—Fish v. France. 2 N.W.2d 537, 
71 N.D. 499—Farmington v. Ne#‘ 
England Investment Co., 46 N.W. 
191. 1 tf.tt 102. 

Pa.—Mauch Chunk Tp. Taxpayers'* 
Ass’n v. Kern, 14 A.2d 829, 229 Fa. 


257—Weller v. City of Shamokin, 
Com PI, 23 Northumb.Leg.J. 205. 

61 C.J. p 1072 note 76. 

65. Pa.—Mauch Chunk Tp. Taxpay¬ 
ers’ Ass'n v. Kern, 14 A.2d 329, 339 
Pa. 257. 

61 C.J. p 1072 note 84. 

j Defects or errors in proceedings for 
collection see infra subdivision g 
of this section. 

Irregularity in assessment see infra 
subdivision d of this section. 

66. Kan.—Graham v. Chautauqua 
County, 2 P. 549, 31 Kan. 473. 

61 C.J. p 1072 note 85. 

67. S.D.—Sioux Falls Savings Bank 
v. Minnehaha County, 135 N.W. 
689, 29 BJ>. 146. Ann.Cas.l914f> 
910. 

68. U.S.—Seats, Roebuck A Co. v. 
Roddewlg, D:C.Iowa, 24 F.Supp. 
321. 

Ark.—Jensen v. Dierks Lumber A 
Coal Co., 198 S.W. 2d 5. 209 Ark. 
262—Jensen ▼. Radio Broadcasting 
Co.. 186 S.W.2d 981, 208 Ark. 517. 

Ill.—Owens-Illinois Glass Co. v. Mo 
Kibbin, 52 N.E.2d 177, 385 111. 245. 

Ind.—Department of Treasury Of In¬ 
diana V. Ridgely, 4 N.E.2d 687,<*311 

' Ind. 9, 108 A.L.R. 1067—MicGfeery 
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v. IJams, 59 NE.2d 133, 115 Ind 
App 631. 

Iowa.—Isbell v. Board of Sup'rs of 
Woodbury County, 54 N.W.2d 508. 
243 Iowa 941—Jewett Realty Co. v 
Board of Siip'rs of Polk County, 83 
N W 2d 377, 239 Iowa 988—Read v. 
Hamilton County, 3 NW.2d 597, 
231 Iowa 1265—K&us v. Unemploy¬ 
ment Compensation Commission, 
299 NT W. 415, 230 Iowa 860. 

Mo.—Corpus Juris cited in Norman¬ 
dy Consol. School Dist v. Wellston 
Sewer Dist., App., 77 S.W.2d 477, 
480. 

Neb.—Peterson v. Hancock, 54 N.W. 
2d 86. 155 Neb. 801. 

N.C.—Barbee v. Board of Com’rg^pf 
Wake County, 188 SB. 314, 214,N. 
C. 717. 

Tex.—City of Fort Worth v. South¬ 
land Greyhound Lines, C1 v.4PPm 67 
S.W.2d 354, 123 Tex. 18, certified 
questions answered 67 8.W.2d 861. 
123 Tex. 18. 

Vt.— Corpus Juris quoted in Beebe v 
Town of Rupert, 41 A.2d 149, 151, 
114 Vt 172—Smith A Son v. Mao 
Aulay, 196 A. 281, 109 Vt 826. 

61 C.J. P 1072 note 92. 

Enjoining sale of land for illegal tax 
see infra | 789. 
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legality of the tax is not enough to warrant the 
interference of the court, 69 but that, in addition to 
this, it must appear there are circumstances in the 
particular case which bring the application under 
some recognized head of equity jurisdiction, as 
discussed infra § 721, and that there is no legal 
remedy for the injury inflicted by forcing payment 
of the tax or that the party would not be adequately 
protected by the remedies which the law affords him, 
such as a review of the assessment on appeal or 
certiorari, action of trespass, suit to recover back 
the taxes paid, or the like, as discussed infra § 722. 
Although in some instances cases from the same 
jurisdiction may be found in support of both state¬ 
ments of the rule, an examination of such cases 
will disclose that the apparent conflict arises where 
the distinction between an illegal and unauthorized 
tax and irregularities in levying a lawful tax has 
been disregarded through inadvertence or because of 
the peculiar circumstances connected with the cases, 
and the language relied on as supporting the stricter 
rule was inadvertently used, or the cases were 
those involving irregularities rather than illegali¬ 
ties. 70 

Injunction will not issue if the tax is legal 71 or 
unless the illegality is shown very clearly; 72 nor, 
except as to the excess, as discussed infra § 728 h, 
will it be granted if it is admitted or shown that 
part of the tax in question is legal and valid. 73 


S 720 

Payment of void taxes by some taxpayers will not 
defeat the right of others to ah injunction* 74 

c. Invalid Levy 

An injunction will not Issue simply bsesuss some 
formality or legal requirement in levying a tax Is want¬ 
ing, if it Is levied for an authorized purpose and toy 
persons designated by law. 

A court of equity will not issue its writ of in¬ 
junction simply because some formality or legal 
requirement in levying a tax is wanting, if it is 
levied for an authorized purpose and by persons 
designated by law; 75 but, if officers or individuals 
assume, without authority, the right to levy a tax, or, 
having the right to levy a tax for a specified purpose, 
assume to levy a tax for an unauthorized purpose 
or in excess of the legal limit, equity may interpose 
by injunction, 76 such as where an exaction is de¬ 
manded under the guise of taxation, but without 
any levy and assessment 77 

d. Defects in Assessment 

The collection of a tax will not be enjoined because 
of defects, mistakes, irregularities, or omissions of statu¬ 
tory requirements In the process of assessing, listing, 
and valuing the property, which are not of such a nature 
as to afreet the substantial Justice of the tax itself or 
work irreparable injury to the rights of the complainant. 

The collection of a tax will not be enjoined be¬ 
cause of defects, mistakes, irregularities, or omis¬ 
sions of statutory requirements in the process of as¬ 
sessing, listing, and valuing the property, which are 
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69. U S —Matthews v. Rodgers. 

Miss., 62 SCt. 217, 284 US. 621, 
76 L.Ed. 447—Security Title Ins 
Sc Guarantee Co v. Hopkins, CC.A 
Cal., 88 F.2d 303—Sovereign camp, 
W. O. W. v. Murphy, D C Iowa, 17 
F.Supp. 650—Texas Co. v. Gross- 
jean, D.CLa.. 16 F.Supp. 264. 

\la.—Humphrey v Lawson, 64 So 
2d 439, 256 Ala. 198—Fuqua v. Spry 
Burial Ins. Co., 47 So 2d 817, 254 
Ala. 189—Glass v. Prudential Ins. 
Co. of America, 22 So.2d 13, 246 
Ala. 679—Nachman v. State Tax 
Commission, 173 So. 26, 233 Ala. 
628—Crow v. Outlaw, 146 So 133, 
225 Ala. 656—City of Gadsden v. 
American Nat. Bank, 144 So. 93, 
225 Ala. 490 

Cal.—Helms Bakeries v. State Board 
of Equalization, 128 P.2d 167, 63 
Cal.App 2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 63 S. 
Ct 630. 318 U.S. 766, 87 L.Ed. 1129. 

Ill.—Ames v. Schlaeger, 63 N.E.2d 
937. 386 XU. 160. 

N M.—Lou gee v. New Mexico Bureau 
of Revenue CommiMiontr, 76 P.2d 
6 , 42 N.M. 116. 

N'.D.—Great Northern Ry. Co. v. 
Mustad, 88 N.W.2d 434, 76 N.D. 84 


—Fish v France. 2 NW2d 637, 
71 ND 499. 

61 CJ. p 1074 notes 94, 96, p 1082 
note 80—21 C.J. p 76 note 27 [b] 

Usurpation of county court’s jurisdic¬ 
tion 

Equity will not, under guise of 
enjoining collection of illegal tax, 
usurp jurisdiction belonging to coun¬ 
ty court in matters concerning col¬ 
lection of, and objections against, 
taxes —Ames v. Schlaeger, 53 N.E 2d 
937, 386 Ill. 160. 

Federal statute 

Under 28 USC.A. 6 1341 provid¬ 
ing that no district court shall have 
jurisdiction of any Buit to enjoin 
collection of any state tax where 
there is plain, speedy, and efficient 
remedy in courts of such state, col¬ 
lection of state tax will not be en¬ 
joined solely because tax is alleged 
to be unconstitutional, illegal, or in¬ 
valid.—Phipps v. School Dist. of 
Pittsburgh, GC.A.Pa., Ill F.2d 393. 

70. Ill.—Owens-Illinois Glass Co. v. 
McKibbin, 52 N.E.3d 177, 886 Ill. 
246. 

71. Ohio.—Turney v. Collister, 182 
N.E. 65, 42 Ohio App. 37L 

61 C.J. p 1075 note 96. 
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72. Neb—Rittenhouse v. Bigelow, 68 
NW. 534, 38 Neb 647. 

61 C J. p 1075 note 97. 

73. Ind—Shcpardson v. Gillett, 31 
NE. 788, 133 Ind 125 

61 C.J. p 1075 note 99. 

74. Neb—Orcutt v. McGinley, 151 
NW. 322, 97 Neb 762. 

75. Iowa.—Jewett Realty Co v 
Board of Sup'rs of Polk County 
S3 N.W 2d 377, 239 Iowa 988 

ND.—Fish v. France. 2 N.W.2d 637, 
71 ND. 499. 

Wash —Ballard v. Wooster, 45 P 2d 
511, 182 Wash. 408. 

61 C J p 1075 note 6. 

Statutes with respect to injunctions 
restraining collection see supra 6 
717. 

76. Ill.—Green v. Hutsonville Tp 
High School Dist No. 201, 190 N 
E 267, 356 Ill. 216. 

Pa.—Weller v. City of Shamokln, 
Com.Pl„ 23 Northumb.Leg J 205 

Tex.—Ripley v. Trinity River Canal 
and Conservancy Dist. Civ.App., 
88 S.W.2d 762, error refused. 

61 C.J. p 1075 note 6. 

77. Iowa.—Brandi rff v. Harrison 
County, 60 Iowa 164. 
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not of such a nature as to affect the substantial 
justice of the tax jtself or work irreparable injury 
to the rights of complainant; 7 ® nor can a taxpayer 
have relief in this form where the errors in the 
assessment, however material, were attributable to 
his own mistake or want of care, or to false or 
misleading information furnished by himself; 79 and 
an assignee for the benefit of creditors cannot have 
collection of a tax enjoined for false or misleading 
information furnished by the assignor. 80 Omissions 
of taxable property from the list, which result in in¬ 
creasing the amount demanded from the party com¬ 
plaining, may be ground for an injunction if 
fraudulently and illegally made, 81 but not where 
they were accidental or made in the mistaken be¬ 
lief that the omitted property was not taxable. 82 

There is no legal foundation for a tax and its 
collection may be enjoined where the assessment 
was entirely void, 83 as made without junsdiction or 
by persons not authorized to make it; 84 and collec¬ 
tion may also be enjoined where the assessment was 
fraudulent, 86 arbitrary or capricious, 86 or irregular 
and unjust, 87 where the description of the property 
assessed is insufficient, 88 or where the taxpayer was 
not given required notice 89 or was deprived of 
his opportunity to apply for a revision of the as¬ 
sessment by the proper board or officer. 90 The 


mere fact that the notice required before increasing 
valuation was not given is not in itself, however, 
ground for injunction; it must appear that the as¬ 
sessments as increased were larger than they should 
have been. 91 Accordingly, the fact that the state 
board of equalization has violated its duty in deny¬ 
ing the petition of a taxpayer to review an assess¬ 
ment without a hearing does not entitle him to relief 
in equity, in the absence of prejudice. 92 Although 
equity may enjoin the collection of a tax based on a 
fraudulent assessment without regard to the ques¬ 
tion of an adequate remedy at law, it will not do 
so in the absence of a showing that the person 
against whom it is assessed is, or will be, injured 
thereby. 93 

Valid assessment. Injunction will not lie to re¬ 
strain collection of a tax where the assessment is 
valid and constitutional, 94 or where all formalities 
required by the statute have been met. 95 

e. Excessive or Unequal Assessment 

(1) In general 

(2) Discrimination 

(1) In General 

The mere fact that an assessment Vs excessive does 
not warrant an Injunction against the collection of taxes. 


78. U.S—Chicago & N. W. Ry. Co 
v. Bauman. C.C.A Neb.. 69 F.2d 171. 
certiorari denied Bauman v Chi¬ 
cago ft N W. Ry. Co, 54 S Ct 641, 
292 U.S. 632, 78 L*.Ed 1485—-Par¬ 
sons v. Detroit ft Canada Tunnel 
Co., D.CMich., 15 F.Supp 986. 

Ill —Ames v. Schlaeger, 53 N E 2d 
937, 386 Ill. 160. 

Ind—McCreery v. IJams, 59 NE2d 

133, 115 IndApp. 631. 

Ky—Thomas’ Ex'x v Common¬ 
wealth, 215 S W 2d 646, 308 Ky 
695. 

Ohio.— Tweed v, Biehn, 14 Ohio Supp. 

134. 

Pa.—Mauch Chunk Tp. Taxpayers’ 
Ass’n v. Kern, 14 A.2d 323, 339 Pau 
257. 

61 C.J. P 1076 note 11. 

79. Kan.—Santa Fe Bank v. Buster, 
31 P. 1094, 50 Kan. 856. 

61 C.J. p 1077 note 12. 

80. Ind.—New Albany Trust Co. of 
New Albany v. Taylor, 144 N.B. 
855, 82 Ind.App. 1. 

Iowa.—Carpenter v. Jones County, 
107 N.W. 435, 130 Iowa 496. 

81. U.S.—Atchison, T. ft S. F. Ry. 
Co. v. Sullivan, Colo., 173 F. 466, 
97 C.C.A. 1. 

61 C.J. P 1077 note 14. 

Omission of taxable property as dis¬ 
crimination see infra subdivision e 
of this section. 

88a Kan.—Citizens' Nat Bank v. j 


| Board of Com’rs of Lyon County, 
111 P. 496, 83 Kan 376. 

61 C J. p 1077 note 16. 

83. Ohio—Atsaroff v Evatt, 9 Ohio 
Supp. 141 

Tex—City of Fort Worth v. South- 

I land Greyhound Lines, Civ App, 
67 S.W 2d 354, 123 Tex. 13, certified 
Questions answered 67 S.W.2d 361, 
123 Tex. 13. 

61 C J. p 1077 notes 16-23 

84. W.Va.—Ohio Fuel Oil Co v 
Price, 87 S.E. 202, 77 W.Va. 207. 

61 C.J. p 1077 note 17. 

85. U S.—Bank of Arizona v. Howe, 
D.C.Arlz, 293 F. 600. 

Ind—New Albany Trust Co. of New 
Albany v. Taylor, 144 N.E. 855, 82 
Ind App. 1. 

86. Ill.—Calumet & Chicago Canal ft 
Dock Co. v. O’Connell, 106 N.E. 452, 
265 Ill. 106. 

61 C J. p 1077 note 19. 

87. Kan —Stebbins v. Challiss, 15 
Kan. 55. 

88. Utah—Mammoth City v. Snow, 
253 P. 680, 69 Utah 204. 

89. Cta.—Richards v. Zentner, 167 
6.B. 616, 176 Ga. 222. 

Ill.—Chicago, Title ft Trust Co. v. 
McDonough, 189 N.B. 896, 355 El. 
648. 

61 C.J. p 1977 note 22. 

Votloo and hearing 
In suit to enjoin assessment of 


taxes on sleeping car company, where 
application by county authorities of 
tax assessment statutes failed to af¬ 
ford sleeping car company due proc¬ 
ess of law in respect that it was 
deprived of right of notice and hear¬ 
ing, it was error to refuse an injunc¬ 
tion, and to dissolve previous re¬ 
straining order against collection of 
taxes—Pullman Co. v. Suttles, 199 
S.E. 821, 187 Ga. 217. 

90. Or.—Dawson v. Croisan, 23 P 
257, 18 Or. 431. 

91. Ind.—Schlosser Bros. ▼. Huff, 
128 NE 452, 75 IndApp. 643. 

Mont—Superior Coal Co. V. Mussel¬ 
shell County, 41 P.2d 14, 98 Mont. 
501. 

98. US —Atchison, T. ft S. F Ry 
Co. v Board of Com’rs of Douglas 
County, Colo., Colo, 225 F 978, 141 
C C.A. 100, certiorari denied and 
appeal dismissed 38 S.Ct. 189/ 245* 
U.S. 34, 669, 62 L.Ed. 523. 

93. Colo.—Hallett v. Arapahoe 
County, 90 P. 678, 40 Cold. 308. 

Adequacy of remedy at law generally 
see infra | 722. 

94. Conn.—Wilcox v. Town of Madi¬ 
son, 137 A. 742, 106 Conn. 223, er¬ 
ror dismissed 48 S.Ct 837, 276 U.S. 
606, 72 L.Ed. 728. 

61 C.J. p 1077 note 27. 

96. Ky.—Ball v. P. V. ft K. Coal 
Co* 31 S.W.2d 707, 235 Ky. 445. 
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Since the courts will not, in the absence of ille¬ 
gality or fraud, control the administrative discretion 
of taxing officers in valuing property, 96 mere over¬ 
valuation of property, 97 or a mere error of judgment 
on the part of the assessor, 98 is insufficient to war¬ 
rant an injunction against the collection of a tax. 
Thus, an injunction will not lie to restrain the col¬ 
lection of a tax merely on an allegation or showing 
that the valuation of the property assessed is ex¬ 
cessive, 99 that the tax officials made a mistake in 


their valuation, 1 that the court might reach a dif¬ 
ferent conclusion, 2 or that there is a difference 
of opinion with respect to the reasonableness of the 
valuation. 8 

In order to warrant an injunction it has been held 
that there must be something which in legal effect 
is the equivalent of an intention or a fraudulent pur¬ 
pose to overvalue the property and so set at naught 
fundamental principles which safeguard the tax- 


96. U.S.—Adams County v Northern 
Pac Ry. Co, CC.AWash, 115 F 2d 
768 

Kan —Gorptui Juris quoted ia Eureka 
Bldg: & Loan Ass’n v Myers. 78 
P 2d 68, 71, 147 Kan 609 
61 C J. p 1078 note 34 
Whllt “tax” Is forced contribution 
from property owner for purposes of 
maintaining government and further¬ 
ing its objects, property owner, levy¬ 
ing taxes on himself through govern¬ 
ment officials as his own representa¬ 
tives, cannot be permitted to assert 
that he was discriminated against or 
that levy ia excessive in order to 
avoid paying concededly correct por¬ 
tion of tax—Fish v. France, 2 NW 
2d 537, 71 ND. 499. 

97. U.S.—Great Northern Ry Co v 
Weeks, ND., 56 S Ct 426. 297 U 
S. 135, 80 LEd 532—Bailey v Me¬ 
gan. C.CA.SD, 102 F 2d 651—Le¬ 
high Valley R Co of New Jersey 
v. Martin, C.C.ANJ, 100 F 2d 139, 
certiorari denied 59 S Ct 592, 306 
U.S. 651, 83 LEd. 1049, rehear¬ 
ing denied 69 S Ct 784, 306 U.S 

669, 83 L.Ed 1063, certiorari denied 
Central R. Co. of New Jersey v 
Martin, 59 S.Ct. 692, 306 US 651, 
83 L.Ed 1049, rehearing denied 59 
S.Ct. 784, 306 US 670, 83 LEd 
1063, certiorari denied 59 S Ct. 592, 
306 U.S. 651, 83 L Ed. 1049, rehear¬ 
ing denied 69 S Ct 786, 306 U.S. 

670, 83 LEd 1063, certiorari de¬ 
nied Delaware, L & W, R. Co. v 
Martin, 69 S Ct. 593. 306 U.S. 651, 
83 LEd. 1049, rehearing denied 59 
SCt. 786, 306 US. 670, 83 L.Ed. 
1063, certiorari denied New York 
Cent R. Co. v. Martin, 69 S Ct. 
593, 306 U.S 651, 83 LEd. 1049, 
rehearing denied 69 S Ct. 785, 306 
US. 670, 83 LEd 1063, certio¬ 
rari denied New Jersey Sc N. Y R. 
Co. v. Martin, 69 SCt 693, 306 U 
S. 651, 83 L.Ed. 1049, rehearing de¬ 
nied 69 S.Ct. 785, 306 US 670, 83 
L.Ed. 1063, certiorari denied New 
York, 8. & W. R. Co. v. Martin. 
59 S.Ct 693, 306 U.S. 651, 83 L. 
Ed. 1049, rehearing denied 59 S 
Ct 786, 306 U.S. 670, 83 L.Ed. 1063, 
certiorari denied Erie R. Co. v 
Martin. 69 S.Ct. 593, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 59 
fiLCt 785, 806 U.S 670, 83 L.Ed 
1063, certiorari denied Lehigh Val¬ 


ley R Co v. Martin, 69 SCt 593 , 
306 US 651, 83 LEd 1049, re¬ 
hearing denied 59 S.Ct 785, 306 U ' 
S 670, 83 LEd. 1063—Central R 
Co of New Jersey v Martin, D C 
N J„ 30 F Supp. 41, reversed on 
other grounds, C.C.A , 115 F 2d 968, 
certiorari denied Lehigh Val R 
Co. v Martin, 61 SCt 943, 944. 
945, 313 US 668, 85 LEd 1527, 
Delaware, L. & W R Co v Mar¬ 
tin, 61 SCt 943, 944, 945, 313 U 
S 568. 85 LEd 1527, Erie R Co 
v. Martin 61 SCt 943, 944, 945, 
313 US 568, 85 LEd 1527, New 
Jersey & N Y R Co v Martin, 
61 SCt. 943, 944, 946, 313 US 568. 
86 L.Ed 1527, New York Cent R 
Co v Martin, 61 SCt 943, 945, 946. 
313 US 568, 85 LEd 1527, and 
New York & L. B R Co v Mar¬ 
tin, 61 SCt 944, 945. 946, 313 US 
568, 85 LEd 1527. 

ND—Northern Pac Ry Co v 
State, 299 NW. 696, 71 N.D 93 

61 C J p 1077 note 30 

98. US —Great Northern Ry. Co v 
Weeks, ND, 56 SCt 426, 297 U 
S 135, 80 LEd 532—Bailey v 

Megan, CCAS.D, 102 F 2d G51— 
Pleasant v MissourJ-Kansas-Texas 
R Co , C C A Kan , 66 F 2d 842, cer¬ 
tiorari denied Missouri-Kansas- 
Texas Ry. Co. v. Pleasant, 54 S 
Ct 376. 291 US. 659, 78 LEd 1051 
—Central R Co of New Jersey 
v. Martin, D C N.J , 30 F Supp 41. 
reversed on other grounds, C.C A, 
115 F 2d 968, certiorari denied Le¬ 
high Val R Co. v Martin, 61 S Ct 
943, 944. 945, 313 U.S 568, 85 L 
Ed 1527, Delaware, L & W R 
Co v. Martin. 61 SCt 943, 944, 945, 
313 US 568, 85 LEd 1527, Erie 
R. Co v. Martin, 61 SCt 943, 944, 

945, 313 U.S 568, 85 LEd 1527, 
New Jersey & N Y R. Co v Mar¬ 
tin, 61 SCt. 943, 944, 946, 313 U 
S 568, 85 L.Ed. 1527, New York 
Cent. R. Co. v Martin, 61 SCt 
943, 945, 946, 313 U.S 568, 85 L 
Ed 1527, and New York & L B 
R Co v Martin, 61 S.Ct. 944, 945, 

946, 313 U.S. 568, 85 LEd. 1527. 

ND—Northern Pac. Ry. Co. v. State, 

299 N.W. 696, 71 N.D. 93, 

61 C.J. p 1078 note 31 [a]. 

Method of apportionment 

U.S.—Adams County v. Northern 
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Pac Ry Co, CCA Wash., 115 F. 
2d 768 

99. Ill —6922 Jeffery Apartment 
Bldg Corporation v. Harding, 179 
NE 881, 347 Ill 336. 

Kan —Associated Ry Equipment 
Owners v Wilson, 208 P 2d 604, 
167 Kan 608—Hanzlick v. Board of 
Com’rs of Republic County, 88 P 2d 
1111, 149 Kan 667— Corpus Juris 
quoted In Eureka Bldg. & Loan 
Ass'n v Myers, 78 P 2d 68, 71, 147 
Kan 609 

61 C J p 1077 note 30. 

Failure to disclose method or for- 
mula used by state taxing authori¬ 
ties in determining assessed value of 
railroad property in state was im¬ 
material in suit to enjoin collection 
of portion of taxes, since result ob¬ 
tained was of controlling import¬ 
ance —Bailey v Megan, CCASD., 
102 F.2d 651—Grand Trunk Western 
R Co v. Brown, D.C Mich., 32 F. 
Supp 784 

Reduotlon In valuation 

Action to restrain county collect¬ 
ing tnx was properly dismissed, 
where taxpayers profited from reduc¬ 
tion in valuation and county rate 
was within constitutional limit — 
Hooker v. Pitt County, 161 S.E 542, 
202 N C. 4. 

1. US —Pleasant v Missouri-Kan- 
sas-Texas R Co, CCA.Kan, 66 
F 2d 842, certiorari denied Mis- 
souri-Kansas-Texas Ry. Co v 
Pleasant, 54 S Ct 376, 291 U.S. 659, 
78 LEd. 1051. 

Kan — Corpus Juris quoted In Eureka 
Bldg. & Loan Ass’n v Myers, 78 
P.2d 68, 71, 147 Kan. 609. 

61 C J p 1078 note 31. 

2. Ill —People v. Commonwealth 
Edison Co, 32 NE 2d 902, 376 
Ill. 70 

Kan.— Corpus Juris quoted In Eureka 
Bldg Sc Loan Ass’n v, Myers, 78 
P.2d 68, 71, 147 Kan 609. 

61 C.J. p 1078 note 32. 

3. U.S.—Phillips Petroleum Co v. 
Townsend, C.C.A.Tex., 63 F2d 293. 

Kan.— Corpus Juris quoted la Eureka 
Bldg. & Loan ABs’n v. Myers, 78 P. 
2d 68, 71, 147 Kan. 609. 

Tex.—Early v. City of Waco, Civ. 
App., 3 S.W.2d 131* 
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payer’s rights and property , 4 as where the assessment 
is such as to constitute confiscation rather than an 
exercise of the taxing power . 6 Hence, in order to 
authorize the granting of an injunction on the 
ground that the assessment was excessive, it is 
incumbent on complainant to establish, not only that 
the assessment was in fact excessive, but also that 


it was so made fraudulently , 6 as that it was exces¬ 
sively made intentionally by the taxing officers for 
the purpose of discriminating between taxpayers ; 7 
and the remedy is properly granted where the over¬ 
valuation was fraudulently and intentionally made 
or is so grossly in excess of the real taxable value 
of the property as to be constructively fraudulent , 8 


4. U.S—-Great Northern Ry. Co. v. 
Weeks, N.D., 66 S.Ct. 426, 297 TJ 
S 136. SO L.Ed 632—Bailey v. 
Megan, C.C.A.8.D., 102 F.2d 661- 
Grand Trunk Western R. Co. v. 
Brown, DC.Mich.. 32 F Supp. 784— 
Central R. Co of New Jersey v 
Martin. DC.N.J., 80 F.Supp. 41. 
reversed on other grounds. C.C.A., 
115 F.2d 968. certiorari denied Le¬ 
high Val. R. Co. v. Martin. 61 S. 
Ct 943. 944, 945, 313 U.S. 568, 
85 L.Ed 1627. Delaware, L. & W. 
R. Co. v. Martin. 61 S.Ct. 943. 944. 

945. 313 U.S. 568. 85 L.Ed 1527. 
Erie R. Co. v Martin, 61 S.Ct. 943. 
944, 945, 313 U.S. 568, 85 L.Ed 
1527, New Jersey St N. Y. R. Co 
v. Martin, 61 S Ct. 943. 944, 946, 813 
U.S. 668, 85 LEd. 1527, New York 
Cent. R. Co. v Martin, 61 S Ct 
943, 945, 946. 313 U.S. 568, 85 L 
Ed. 1527, and New York L B R 
Co. v. Martin, 61 S Ct 944, 945. 

946, 313 US 568, 85 L.Ed 1527 
N.D—Northern Pac. Ry. Co. v. State, 

299 NW 686, 71 N D 93 

Xm determining whether to enjoin 
collection of tax based on allegedly 
excessive valuation of railroads by 
state tax commission, federal court 
should determine whether the assess¬ 
ments were so grossly excessive as 
to be unreasonable, and whether they 
were arrived at by adopting funda¬ 
mentally wrong principles.—Grand 
Trunk Western R. Co. v Brown, D C 
Mich, 32 F.Supp. 784. 

Talcing of property without com¬ 
pensation 

Courts may not interfere with col¬ 
lection of taxes at rates established 
under legislative sanction, unless 
their enforcement is equivalent to 
taking property without compensa¬ 
tion.—Lehigh Valley R Co. of New 
Jersey v. Martin, C.C.A.N.J., 100 F 
2d 139, certiorari denied 59 S.Ct. 592, 
306 U.S. 651. 83 L.Ed. 1049. rehear¬ 
ing denied 69 SCt. 784, 306 U.S. 669, 
83 L.Ed. 1063, certiorari denied Cen¬ 
tral R. Co. of New Jersey v. Martin. 
59 S.pt. 593, 306 U.S. 651, 83 LEd. 
1049, rehearing denied 69 act 784, 
306 U.S. 670, 83 L.Ed. 1063. cer¬ 
tiorari denied 59 S.Ct. 592, 806 U.S. 
651, 83 L.Ed. 1049, rehearing denied 
59 S.Ct 786, 306 U.a 670, 83 L.Ed. 
1068, certiorari denied Delaware, L 
& W. R. Co. v. Martin, 69 S.Ct 693, 
306 U.a 661, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct 786, 806 U.S. 670. 
83 L.Ed. 1063, certiorari denied New 
York Cent. R. Co. v. Martin, $9 S.Ct. 


693. 306 U.S. 65 1 83 L.Ed. 1049, re¬ 
hearing denied 59 S.Ct 785, 306 U S 
670. 83 L.Ed. 1063, certiorari denied 
New Jersey & N. Y. R. Co. v. Mar¬ 
tin, 59 S.Ct. 693, 306 US. 651, 83 
L Ed. 1049, rehearing denied 59 S Ct 
785, 306 U.S. 670, 83 LEd 1063, cer¬ 
tiorari denied New York, S. & W. R 
Co v. Martin, 69 S.Ct 693, 306 U.S 
651, 83 L Ed. 1049, rehearing denied 
59 SCt 785, 306 U.S. 670, 83 L.Ed 
1063, certiorari denied Erie R Co v 
Martin, 59 SCt 593, 806 U.S 661, 
83 L Ed. 1049, rehearing denied 59 
SCt 785. 306 U.S. 670, 83 LEd. 1063. 
certiorari denied Lehigh Valley R 
Co v. Martin, 69 SCt. 593, 306 U.S 
651, 83 L.Ed. 1049, rehearing denied 
59 SCt. 786, 306 US 670, 83 L.Ed 
1063 

la absence of allegation and proof 
of fraud* collection of tax on ground 
of excessive assessment will not be 
granted—Wymore v Markway, 89 S 
W.2d 9, 33 8 Mo. 46. 

5. US—Lehigh Valley R Co of 
New Jersey v. Martin, C C A N J„ 
100 F.2d 139, certiorari denied 59 
SCt. 592, 306 US 651, 83 LEd 
1049, rehearing denied 59 SCt 784, 
306 U.S. 669, 83 L.Ed. 1063, cer¬ 
tiorari denied Central R Co. of 
New Jersey v Martin, 59 S.Ct 692, 
306 US. 651, 83 LEd 1049, rehear¬ 
ing denied 59 SCt 784, 306 U.S 
670, 83 L.Ed. 1063, certiorari de¬ 
nied 59 SCt. 592. 306 US. 661, 83 
LEd 1049, rehearing denied 59 S 
Ct 785. 306 U.S 670, 83 LEd 1063, 
certiorari denied Delaware, L. & W 
R Co. v. Martin. 59 SCt 693, 306 
U.S. 651, 83 LEd. 1049, rehearing 
denied 59 S.Ct 785, 306 U.S. 670. 
83 L.Ed. 1063, certiorari denied 
New York Cent. R Co. v, Martin, 
59 SCt 593, 306 U.S 651, 83 L.Ed 
1049, rehearing denied 59 S Ct 785, 
306 U.S. 670, 83 LEd. 1063, cer¬ 
tiorari denied New Jersey St N. 
Y. R. Co. v. Martin, 59 S.Ct 593, 
306 U.S. 651, 83 LEd. 1049, re¬ 
hearing denied 59 S Ct. 785, 306 
U.S. 670, 83 L.Ed. 1063, certiorari 
denied New York S St W. R. Co 
v. Martin, 59 S.Ct 593, 306 U.S. 661, 
83 LEd 1049, rehearing denied 59 
SCt. 785, 306 U.S. 670, 83 L.Ed. 
1063. certiorari denied Erie R. Co. 
v. Martin, 59 S.Ct 593, 306 U.S. 
651, 83 L.Ed 1049, rehearing denied 
59 S.Ct 785. 806 U.S. 670, 83 L.Ed. 
1063, certiorari denied Lehigh Val¬ 
ley R. Co. v, Martin, 69 S.Ct. 603, 
306 U.S. 651, 82 LuEd. 1049. rehear¬ 
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ing denied 69 S.Ct. 786, 306 U.S. 
670, 83 L.Ed. 1068. 

6. Ill.—National-Ben Franklin Fire 
Ins Co of Pittsburgh, Pa. v. Bren- 
za, 104 N.E.2d 218, 411 Ill. 837. 

61 C.J. p 1078 note 35. 

7. U.S—Chicago & N. W. Ry. Co. v. 
Bauman, C.C.ANeb., 69 F,2d 171, 
certiorari denied Bauman v. Chi¬ 
cago St N W Ry. Co, 54 S.Ct. 641, 
292 US. 632, 78 L.Ed. 1485. 

61 C J. p 1078 note 36 

8. Ill.—National-Ben Franklin Fire 
Ins. Co of Pittsburgh, Pa. v. Bren- 
za, 104 N.E.2d 218, 411 Ill. 337— 
Pekin Loan Co. v Soltermann. 6 
N.E 2d 857, 365 Ill 460—Blstor v 
McDonough, 262 Ill.App. 404. 

Tex —Nederland Independent School 
Diet. v. Carter, Civ.App, 73 S.W 
2d 935 

61 C.J. p 1078 note 37. 

What constitutes fraud 

(1) Intentional violation of rule 
of uniformity in valuation of prop¬ 
erty for taxation amount* to con¬ 
structive fraud —N ational-Ben 
Franklin Fire Ins. Co. of Pittsburgh 
Pa. v. Brenza, 104 N.E 2d 218, 411 Ill 
337 

(2) Where valuation is so grossly 
out of the way as to show that as¬ 
sessor could not have been honest in 
his valuation, and must reasonably 
have known that it was excessive, 
this is accepted as evidence of fraud 
on his part, and courts may be call¬ 
ed on to interpose—People v. Com¬ 
monwealth Edison Co, 82 N.E 2d 902, 
376 Ill. 70. 

(3) Intentional overassessment of 
property for taxation is fraud, and 
equity has jurisdiction to relieve the 
burden of such oppression —22 Char¬ 
lotte, Inc, v. City of Detroit, 293 N 
W. 647, 294 Mich. 276. 

(4) Other decisions with respect to 
what constitutes fraud see 61 C.J. p 
1078 note 37 [a]. 

Determination limited to ovearaaeess- 
ment Involved 

Taxpayer was entitled to Injunc¬ 
tion against collection of taxes at 
assessed valuation on showing that 
property had been assessed at about 
three hundred per cent of full cash 
value and tender of taxes computed 
on full oash value without showing 
that he owned no other property 
which had escaped taxation, none 
which had been assessed at less than 
full value, or none on which legally 
assessed taxes had not been paid, 
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or vtflere the excess results from an illegal increase 
in the valuation of die property ordered after the 
original assessment was made, 9 as where plaintiffs 
assessment, once legally fixed, was illegally in¬ 
creased without giving him notice or an opportunity 
to contest it. 10 So the collection may be enjoined 
where the essential requirements of law were not 
observed in making the valuations, 11 where the 
officer proceeded on a fundamentally wrong basis 
or theory in making the assessment, 12 or the board 
of equalization in increasing the assessment acted 
from mere caprice, or arbitrarily, 13 or without evi¬ 
dence, 14 or, contrary to statute, disregarded testi¬ 
mony introduced which was not disputed or im¬ 
peached. 16 The fact that statutes continue the lien 
of taxes until paid, and validate invalid tax certifi¬ 
cates, does not preclude relief against fraudulently 
excessive assessment; 16 and a property owner is 
not precluded from relief from an illegal valuation 
of personalty for taxation at a higher valuation than 
realty because he also owned realty in the county 
which was valued at the rate at which other realty 
was valued; 17 and the fact that an assessment is 
not systematic, habitual, or against a large class 
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does not require denial of relief to an individual 
taxpayer. 16 

It has been held that equity cannot intervene on 
behalf of a taxpayer on the ground that property of 
others in another class has been valued too low, 19 
since injunctive relief will be denied where the court 
could not give it without doing an injustice to all 
other owners of similar property who were as¬ 
sessed on substantially the same basis of valuation. 20 
In a taxing district created for a general and 
permanent purpose, the fact that one taxpayer’s ben¬ 
efit is remote or doubtful, or his burden heavy, will 
not entitle him to relief against an authorized tax 
levy. 21 A statute authorizing an injunction where 
the tax is illegal or unauthorized affords no ground 
for interference with an excessive tax. 22 

Maintenance of higher assessment tn face of de¬ 
clining value . Although it has been held that a rail¬ 
road is entitled to enjoin the collection of state 
taxes where the methods or system used in valuing 
the property, by reason of changed conditions af¬ 
fecting value, renders the assessment arbitrary and 
grossly excessive, 28 this decision has been restricted 
to its own facts, 24 and subsequent decisions have 
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since taxes were to be taken dis¬ 
tributive^, and taxes on any other 
property owned by taxpayer were 
not involved.—Schleman v. Connecti¬ 
cut General Life Ins. Co. 9 So.2d 
197, 161 Fla. 96. 

9. Ga.—Shlppen Bros. Lumber Co. 
v. Adams, 80 S.E. 1009, 141 Ga 
864. 

61 C.J. p 1079 note 88. 

10. Ga—Linder v. Watson, 107 S E 
62, 161 Ga 455 

61 C.J. p 1078 note 89. 

Abseaoe of notice 

(1) Injunction was proper remedy 
against enforcement of tax which 
had been assessed after valuation of 
taxpayer's property had been in¬ 
creased without statutory notice to 
taxpayer, as against contention that 
taxpayer's remedy was by appeal 
from board's action.—Burnside Sup¬ 
ply Co. v. Burnside Graded Common 
School, 86 S.W 2d 160, 260 Ky. 482— 
Baske v. Louis Marx & Bros., 170 
SW. 1176, 161 Ky. 460—Mt Sterling 
O. & G. Co. v. Ratliff. 104 S.W. 993, 
127 Ky. 1, 81 Ky.L. 1229. 

(2) Where taxpayer claims as¬ 
sessor’s action in entering assess¬ 
ment, without notice, at valuation in 
excess of valuation listed by taxpay¬ 
er was arbitrary, assessment judg¬ 
ment was not void and, as to any 
excess, was voidable only.'—-Wymore 
V. Markway, 89 S.W.2d 9, 438 Mo. 46 

XI, Fla.—Camp Phosphate Co. v. 

.Allen. 81 So. 603, 77 Fla. 841. 

61 C.J. p 1079 note 41. 


Denial of redaction application 

| Since denial by county board of 
equalization of applications for re¬ 
ductions of valuations of oil lease¬ 
hold interests on erroneous ground 
amounted to denial of essential re¬ 
quirements, owners of leases could 
enjoin collection of the taxes until 
board had properly determined ap¬ 
plications.—Universal Consol OJ1 Co 
v Byram, 153 P 2d 746, 26 Cal 2d 
353 

12. Cal —Hershey v. Cole, 20 P 2d 
972, 130 Cal App 683. 

61 C.J p 1079 note 42 

13. Ohio —Standard Oil Co. v. Hop¬ 
kins, 1 Ohio App 82, 18 Ohio Cir. 
Ct ,N S , 274—Rawson v, Schott, 14 
Ohio ClrCt 94, 7 Ohio Cir Dec. 256. 

14. Ohio —Standard Oil Co v Hop¬ 
kins, 1 Ohio App. 82, 18 Ohio Cir 
Ct.,N.S , 274—Rawson v. Schott, 14 
Ohio Cir.Ct. 94, 7 Ohio Cir.Dec. 256. 

15. Tex.—Bexar County v. Humble 
Oil & Refining Co., Civ App, 213 
S W 2d 882—Brundrett v. Lucas, 
Civ App, 194 S.W. 613. 

16. Fla.—West Virginia Hotel Cor¬ 
poration v. W C Foster Co., 132 
So. 842, 101 Fla. 1147, followed in 
West Virginia Hotel Corporation v. 
Barbee, 134 So. 230, 101 Fla. 386. 

17. Kan.—Citizens' Nat. Bank v. 
Board of Com'rs of Lyon County, 
111 P. 496, 88 Kan. 876. 

18. Mo—Jefferson City Bridge & 
Transit Co. v. Blaser, 300 S.W. 778, 
318 Mo. 373. 


19. Ill.-—Tuttle v. Bell. 87 N E 2d 
180, 877 Ill 510. certiorari denied 
62 SCt 801. 315 US 815. 86 L Ed 
1213—Bistor v McDonough, 181 
N.E. 417, 348 Ill. 624—First Nat 
Bank v. Holmes, 92 N E 893, 246 
Ill 362 

20. Ill.—Bistor v. McDonough, 181 
NE. 417, 348 Ill. 624—First Nat. 
Bank v. Holmes. 92 NE 893, 246 
Ill 362. 

21. Fla.—Jinkins v Entzminger, 135 
So. 785, 102 Fla. 167, followed in 
State v Upper St. Johns River 
Nat. Dist, 135 So. 784, 102 Fla. 
183 

22. Ark.—Beard v Wilcockson, 42 
S.W.2d 557, 184 Ark. 349. 

61 C J p 1080 note 62. 

23. US —Great Northern Ry. Co. v. 
Weeks, N.D, 56 SCt. 426, 297 U.S 
135, 80 LEd, 532 

Taxation In prior years 
Where assessment of railroad 
properties was arbitrary and grossly 
excessive, taxpayer’s right to enjoin 
collection of taxes was not condi¬ 
tioned on overassessment or on tax¬ 
payer’s submission to overtaxation in 
prior years.—Great Northern Ry. Co. 

v. Weeks, supra. 

* 

84. U.S.—Nashville, a 4k St L Ry. 
V. Browning, Tenn., 60 S.Ct. 968, 
310 U.S 362, 84 LEd 1254—Cen¬ 
tral R. Co. of New Jersey v. Mar¬ 
tin, CC.A.NJ., 115 F.2d 968, certio¬ 
rari denied Lehigh V&l. R. Co. v 
Martin. 61 S.Ct. 943, 944, 945, SIS 
U.S. 568, 85 LEd 1527, Delaware. 
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held that the failure of state authorities to allow 
for declining earnings in valuing property of a rail¬ 
road for taxation violates no fundamental right so 
as to justify equitable relief on the ground that the 
assessment is excessive. 25 

(2) Discrimination 

In the absence of an Intention to disregard the fun¬ 
damental principle of equality and uniformity, mere In¬ 
equality or overvaluation Is Insufficient to authorize an 
Injunction on the ground of discrimination. 

In the absence of an intention or the equivalent of 
a fraudulent purpose to disregard the fundamental 
principle of equality and uniformity, mere in¬ 
equality or overvaluation resulting from an error of 
judgment is insufficient to authorize an injunction 
on the ground of discrimination, 26 and, hence, not 
every discrimination in assessing property for taxa¬ 
tion will render the assessment or tax invalid in 
whole, or in part, so as to authorize an injunction. 27 


However, an injunction may issue where it is shown 
that there was an illegal discrimination against par¬ 
ticular classes of property, in making the valuation, 
resulting from the intentional and systematic adop¬ 
tion of a rule or principle of valuation contrary to 
the constitutional or statutory requirement of equali¬ 
ty and uniformity, 28 and also where property of a 
taxpayer is discriminated against by an intentional 
failure to assess other taxable property of the same 
class, 28 although it ha 9 been said that the remedy 
of a person so aggrieved is not by injunction, but 
by appeal to the equalization boards to raise the as¬ 
sessment of all property to its actual value. 30 

There is authority to the effect that, even though 
the law requires assessment of property at full 
value, such assessment of the property of one owner 
may be enjoined if property of others is intentionally 
systematically undervalued, 31 although there is also 
authority to the contrary. 32 Although a statute re- 


L. & W. R Co v. Martin, 61 S Ct 
943, 944, 945, 313 U.S 568. 85 LEd 
1527, Erie R. Co. v. Martin, 61 S Ct 
943, 944, 946, 813 US 568, 85 L 
Ed 1627, New Jersey & N. Y. R. 
Co v. Martin, 61 S Ct. 943, 944, 
946. 313 U.S. 568, 85 LEd 1527, 
New York Cent R. Co. v. Martin, 
61 SCt. 943, 945, 946, 813 US. 568, 
86 L.Ed. 1627, and New York & 
L B. R. Co v Martin. 61 SCt 944, 
945, 946, 313 US 568, 85 LEd 
1627 

OTtruiuimtat alone 

“But even assuming that there 
was an over-assessment, constitu¬ 
tional invalidity would not follow 
If the needs of a state require high¬ 
er taxes, the Fourteenth Amendment 
certainly does not bar their imposi¬ 
tion. The maintenance of higher as¬ 
sessment in the fact of declining 
value is merely another way of 
achieving the same result Great 
Northern Ry. Co. v. Weeks. 297 U S. 
135, 66 S.Ct. 426, 80 LEd 532, does 
not bar the way. That is the only 
case, and it was decided by a sharp¬ 
ly divided court, in which a nondis- 
crlminatory assessment was struck 
down simply because it was thought 
excessive. Plainly, therefore, the 
case must have rested upon consid¬ 
erations peculiar to its own facts.’*— 
Nashville, C. A St. L. Ry. v. Brown¬ 
ing, Tenn, 60 SCt. 968, 972, 310 U.S. 
862, 84 L.Ed. 1254. 

S6m U.S—Nashville, C. A St. L Ry. 
v. Browning, supra*-Central R. Co. 
of New Jersey v. Martin, C.C.A N.J., 
116 F.2d 968, certiorari denied Le¬ 
high Val. R. Co. v. Martin, 61 S.Ct. 
943. 944, 945, 313 U.S. 668, 85 L.Ed. 
1627, Delaware, L. 4k W. R. Co. v 
Martin, 61 S.Ct 943, 944, 945, 313 
U.S. 568, *5 LuEd. 1527, Erie R. Co. 
v. Martin, 61 S.Ct. 943, 944, 946, 313 


U.S. 668, 85 LEd 1527, New Jersey 
& N Y R Co v Martin, 61 SCt 
943, 944, 946, 313 US 568, 85 LEd 
1527, New York Cent. R Co v Mar¬ 
tin. 61 SCt. 943, 945, 946, 313 US 
568, 85 L Ed 1527, and New York & 
L B R Co v. Martin. 61 SCt 944, 
945, 946, 313 US 568, 85 LEd 1527 

26. U S.—Rowley v. Chicago & N 
W. Ry. Co, Wyo, 55 SCt 55, 293 
US 102. 79 LEd 222, mandate 
stayed 55 S Ct 207, amended 55 
SCt 211, first case, 293 US 532, 
79 LEd. 641, rehearing denied 65 
S Ct 211, second case, 293 U S 632, 
79 L.Ed. 717—Adams County v. 
Northern Pac. Ry Co., C C.A 
Wash., 115 F.2d 768—Pleasant v 
Missouri-Kansas-Texas R Co, CC 
A Kan , 66 F 2d 842, certiorari de¬ 
nied Missouri-Kansas-Texas R Co 
v. Pleasant 54 S.Ct 876, 291 US 
659, 78 LEd 1051—Harjim, Inc, 
v. Owens. C C A Fla , 64 F.2d 306. 
certiorari denied 54 S Ct 71, 290 
US 655, 78 LEd. 568. 

Limited controversy 
Where taxpayer agreed that tax 
was proper and paid tax under agree¬ 
ment reserving contention whether 
refusal to deduct full assessed value 
of taxpayer’s realty constituted un¬ 
lawful discrimination, with respect to 
injunction only substantial contro¬ 
versy was contention reserved, and 
where record showed no unlawful 
discrimination, injunction was re¬ 
fused —Citizens A Southern Nat 
Bank v. City of Atlanta* C.C.A.Ga~, 63 
F.2d 557. 

27. Ky.—Sanford v. Roberts, 236 
S.W. 571, 193 Ky. 877. 

Wyo.—Bunten v. Rock Springs Graz¬ 
ing Ass’n, 215 P. 244, 29 Wyo. 461. 

28. U S.—Harjim, Inc, v. Owens, 
C.C.A.F1&., 64 F.2d 306, certiorari 
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denied 54 S Ct 71, 290 U S 655, 78 
LEd 668—Phillips Petroleum Co 
v Townsend, C C A.Tex , 63 F 2d 
293—Knowles v First Nat. Bank. 
C C.A Iowa, 58 F 2d 232. 

Fla.—Burnett v. Neclar, Inc, 194 So 
324, 142 Fla. 145 

Ill —Bistor v. McDonough, 262 Ill 
App 404 

Tex—Dallas County v. Dallas Nat 
Bank, 179 SW2d 288, 142 Tex. 439 
61 C.J. p 1080 note 64 
Clear showing required 

In absence of clear showing of in¬ 
tentional and deliberate discrimina¬ 
tion, federal courts will not take 
jurisdiction to embarrass state in col¬ 
lection of taxes —Harjim, Inc., v 
Owens, CCA Fla, 64 F 2d 306, cer¬ 
tiorari denied 54 SCt 71. 290 US. 
655, 78 LEd. 568. 

Differences in value of property 
Refusal of taxing authorities to 
recognize obvious differences in val¬ 
ue of property due to location, ac¬ 
cessibility, etc, shows discrimina¬ 
tion entitling taxpayer to relief.— 
Phillips Petroleum Co. v. Townsend, 
C.C.A.Tex., 63 F 2d 293. 

29. U.S —Callaway v. Bohler, D.C. 
Ga., 291 F. 243, affirmed Bohler v 
Callaway, 45 S Ct 431, 267 US. 
479, 69 L.Ed. 745. 

61 C.J. p 1080 note 65. 

30. SD—George C. Bagley Eleva¬ 
tor Co v. Butler, 123 N.W. 866, 24 
S.D. 429. 

61 C.J. p 1080 note 56 
Existence of other remedies general¬ 
ly see infra I 722. 

31. U.S. —Illinois Cent. R. Co. v. 
Greene, Ky, 37 S Ct. 697, 244 U.S. 
555, 61 LEd. 1309. 

61 C.X p 1081 note 57. 

32. Fla.—Cosen Inv. Co. r. Over- 
street 17 So.2d 788, 154 Fla. 416. 
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quires that all property be assessed at full value, 
in the absence of systematic discrimination a tax¬ 
payer is not entitled to relief because the assessment 
is less than actual value ; 88 but, where there has 
been a discrimination against a taxpayer by willful 
and intentional undervaluation of other property, he 
is entitled to relief, although his own property is 
not assessed as much as it should be under the taxing 
laws. 84 The fact that other taxpayers are also 
being discriminated against is no defense; 36 and, 
where the action of the board of equalization results 
in an unjust and forbidden discrimination, the fact 
that the action is based on its best judgment 36 or is 
without intent to injure plaintiff 87 does not affect 
his right to enjoin collection of the tax. As long as 
a property owner is called on to pay on the same val¬ 
uation as others, he is not entitled to equitable re¬ 
lief, although one piece of his property is valued 
above another, if there is a sufficient decrease in 
such other to make him pay the same proportion of 
taxes on what he owns as every other citizen is re¬ 
quired to pay. 88 

f. Assessment of Persons or Property Not 

Liable 

Equity will enjoin the collection of taxes assessed 
on exempt or nontaxable property, or on property which 
has In fact no existence, and this remedy Is proper 
where the assessment Is made, or the tax Is sought to 
be enforced, against one who is not the owner of the 
property or Is not liable for the payment of the tax, 


and where the assessment Is illegal because the property 
Is not within the Jurisdiction of the taxing power. 

Equity will enjoin the collection of taxes assessed 
on exempt or nontaxable property,* 8 or on property 
which has in fact no existence, 40 and this remedy 
also is proper where the assessment is made, or the 
tax is sought to be enforced, against one who is 
not the owner of the property or is not liable for 
the payment of the tax. 41 In like manner the rem¬ 
edy also is proper where the assessment was illegal 
because the property was not within the jurisdiction 
of the taxing power, either as having a situs of its 
own or as belonging at the domicile of its owner, 
a nonresident. 42 Although a petition seeking an 
injunction on the ground that the property had no 
taxable situs within the taxing jurisdiction has been 
dismissed where the property has a taxable situs, 43 
it has been held that such an action is within the 
jurisdiction conferred by statute providing that the 
collection of a tax shall not be enjoined except 
where the law under which the tax is imposed is 
void, 44 but that the alleged lack of taxable situs 
will not render the property exempt from taxation 
within an exception to the statute prohibiting the 
restraining of the collection of a tax except where 
the property on which the tax is imposed is ex¬ 
empt from taxation. 46 The remedy will not lie, 
however, as to property listed by the taxpayer for 
taxation but not owned by him, 46 or as to property 
listed under the mistaken belief that it was subject 


83. US—Pleasant v. Missouri-Kan- 
sas-Texas B. Co, C.CA.Kan., 66 
F.2d 842, certiorari denied Mis- 
sourl-Kansas-Texas By Co v. 
Pleasant, 64 S.Ct 876, 291 U S. 669, 
78 L.Ed. 1051. 

34. NM.—First Nat Bank v. Mc¬ 
Bride, 149 P. 353, 20 NM 381 

35. U.S —Mobile & O. B. Co. v. 
Schnipper, D.C.I11., 81 F.2d 687 

36. Tex.—Brown v. First Nat. Bank, 
Civ.App., 175 S.W. 1122. 

37. U.S.—Chicago & N. W By Co. 
v Bveland, C.C.A.SD, 13 F.2d 442, 
certiorari dismissed 47 S Ct 382, 
273 U.S. 740, 775, 71 L Ed. 886. 

Tex.—Brown v. First Nat. Bank, Civ. 

App., 176 S.W. 1122. 

88. Tex.—Montgomery County v. 
Humble Oil & Refining Co., Civ. 
App, 245 S.W.2d 326, error refused 
no reversible error. 

61 C.J. p 1081 note 62. 

88 . Fla.-—Overstreet v. Ty-Tan, Inc, 
48 So.2d 158—Smith v. City of 
Winter Haven. 18 So 2d 4, 164 Fla. 
489. 

Ky.—Todd County v. Bond Bros, 
188 S.W.2d 825, 800 Ky 224 
Mich.—Forest Hill Cemetery Co v. 
City of Ann Arbor, 6 N.W 2d 564, 
808 Mich, 56. 


Mo.— Corpus Juris cited la Washing¬ 
ton University v Baumann, 108 
S.W 2d 403, 409, 341 Mo 708 
Pa.—Atlas Metal Stamping Co v. 
City of Philadelphia, 60 Pa.Dist & 
Co 78—Ingersoll v City of Phila¬ 
delphia, 37 Pa.Dist. & Co. 643. 
Wash.—Libby, McNiell & Libby v 
Ivarson, 144 P 2d 268, 19 Wash 2d 
723 

61 C J. p 1081 note 63. 

Injunction as action to enforce ex¬ 
emption see supra fi 305 
Unauthorised purpose under statute 
Tax levied on property exempt 
from taxation was one levied for un¬ 
authorized purpose within statute 
providing when tax may be declared 
void and collection thereof could be 
enjoined.—East Lincoln Lodge No 
210, A. F & A. M., v. City of Lincoln, 
268 N.W. 91, 131 Neb. 379 

40. Tex.—Baker v. Druesedow, Civ. 
App., 197 SW. 1043, reversed on 
other grounds, Com.App., 229 S.W. 
493, affirmed 44 S.Ct 40, 263 US 
137, 68 LEd 212 

41. Ill.—Pekin Loan Co. v. Solter- 
mann, 6 N.E 2d 857, 365 Ill. 460. 

Mo—Municipal Acceptance Corp. v. 
Canole, 119 SW.2d 820, 342 Mo. 
1170. 

61 C J. p 1081 note 65. 
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Za increasing amount of credits 
and in refusing to accord deductions 

to extent of their indebtedness, board 
of review in effect levied an assess¬ 
ment on property which taxpayers 
did not own and levy was without 
authority of law, and, hence, equity 
had jurisdiction to restrain collec¬ 
tion of tax—Pekin Loan Co. v. Sol- 
termann, 6 N E 2d 857, 365 Ill. 460. 

Consolidation of banks 

Where consolidation of state and 
national bank was authorized by law 
of state, consolidation was effective 
for purposes of enjoining state from 
collecting taxes accruing after con¬ 
solidation on personal property al¬ 
legedly owned by the state bank — 
Seattle-First Nat. Bank v. Spokane 
County, 83 P.2d 359, 196 Wash 419. 

42. Ky —Reeves v. Service Lines, 
164 SW.2d 593, 291 Ky. 410. 

61 C J. p 1081 note 66. 

43. Wash.—Petroleum Nav. Co. v. 
King County, 96 P 2d 467, 1 Wash. 
2d 489. 

44. Wash.—Petroleum Nav. Co. v. 
King County, supra. 

45. Wash.—Petroleum Nav. Co. v. 
King County, supra. 

46. Iowa.—Franklin Motor Co. v. 
Alber, 194 N.W. 297, 196 Iowa 88. 
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to taxation, 47 or where the Ken for taxes attached 
to the property prior to its acquisition of a non¬ 
taxable status; 4 * nor will the remedy lie where 
statutes expressly forbid the issue of an injunction 
to arrest the collection of taxes but remit the party 
to the remedy provided for at law. 4 * 

Partially exempt property . Where a specific por¬ 
tion of the taxpayer's property is not taxable, acts 
of the taxing officers in imposing and collecting tax¬ 
es thereon are as void as if taxes were illegally 
levied against his entire holdings, and a 9 to such 
nontaxable portion injunction will lie. 50 

In Pennsylvania. It has been held that, where a 
specific portion of property is not taxable because 
it is exempt, acts of the taxing officers in imposing 
and collecting taxes thereon are as void as if taxes 
were illegally levied against the entire holdings, 
and a 9 to such nontaxable portion injunction will 
lie, 61 unless the taxpayer has made no attempt to 
limit the tax to that portion to which its exemption 
did not apply. 62 However, it has been held that, 
where some of the property is exempt and some is 
not, equity will not restrain the collection of taxes, 58 
since the taxpayer in such a case has an adequate 
remedy by appeal in the assessment proceedings, as 
discussed infra § 722. 

g. Defects or Errors in Proceedings for Collec¬ 
tion 

Ordinarily an Injunction will not bo granted because 
of defects In the process under which the collecting 
officers act, or In their official authority, or because of 
errors or Irregularities In their proceedings In respect 
of levying on or distraining property. 


An injunction will not be granted because of de¬ 
fects in the process under which the collecting of¬ 
ficers ad, 64 or in their official authority, 66 or be¬ 
cause of errors or irregularities in their proceedings 
in respect of levying on or distraining property, 66 
except where the property of one person is levied 
on to pay the taxes of another, 67 or where the taxes 
had been fully paid and discharged before the 
levy. 68 When a tax collector resorting to summary 
process fails to establish his right by showing on 
what property he claims taxes, its value, and the 
percentage he seeks to collect, he may be enjoined 
from proceeding therein; 6 * and a court has power 
to enjoin a sheriff from distraining property in the 
hands of its receivers to enforce payment of a tax 
where the property seized many times exceeds in 
value the amount of the tax. 60 

§ 721. - Special Grounds of Equity Juris¬ 

diction Generally 

Although a showing of some special ground of equity 
Jurisdiction is ordinarily necessary to Justify a court in 
restraining the collection of a tax, which Is attacked on 
grounds other than Its Illegality, the necessity of show¬ 
ing, in addition to the illegality of the tax, some special 
ground of equity Jurisdiction Is the subject of conflict¬ 
ing authority. 

Where the illegality of the tax or assessment is of 
such a nature as to justify the issuance of an in¬ 
junction on the ground of illegality, as discussed 
supra § 720 b, a showing of circumstances bringing 
the application under some recognized head of 
equity jurisdiction is not necessary. 61 However, 
where the court applies the stricter rule and holds 


47. Ind.—Telle v. Green, 28 Ind. 
184. 

4a U.S.—U. S. v. Davidson, C.C.A. 
Tex., 188 F.2d 908. 

49. N.C.—Raleigh, etc., R. Co. v. 

Lewie, 5 SB, 82. 99 N.C. <2. 

61 C.J. p 1082 note 69. 

Statutes prohibiting Injunction 
against collection of taxes general¬ 
ly see supra S, 717. 

60. Ill.—Price Flavoring Extract 
Co. v. Llndbelmer, 14 N.32.24 476, 
868 Ill. 450. 

61. Pa.—Pittsburgh, A. & M. R. Ry. 
Co. v. Stowe Tp., 97 A. 197, 262 Pa 
149. 

6a Pa—Luzerne County Gas & 
Electric Co. ▼. Morgan, 68 Pa 
Super. 64. 

88. Pa—Dougherty v. City of Phila¬ 
delphia 171 A. 688, 814 Pa 298- 
Atlas Metal Stamping Co. v. City 
of Philadelphia 60 PaDist & Co. 78 
—/Temple Israel of Wynnefleld v. 
City of Philadelphia, 42 PaDist. 
& Co. 638. 


54. Kan.—Garnett Bank v. Ferris, 
39 P. 1042. 56 Kan. 120 

66. N.C.—McDonald v. Teague, 26 
SE. 158, 119 N.C. 604 

6a Kan.—Rich&rds-Conover Hard¬ 
ware Co. v. Sharp, 95 P.2d 860, 150 
Kan. 506. 

61 C.J. p 1082 note 76. 

Warrant held duly recorded 

U.S.—Edwards v Sweat, D.C.FIa, 24 
F.Supp. 288. 

Vonprejndlolal deviation 
Trustee in bankruptcy was not en¬ 
titled to temporary Injunction re¬ 
straining state officers from proceed¬ 
ing further with advertised sale of 
assetB of bankrupt to satisfy tax 
warrant on ground that warrant di¬ 
rected sheriff to make return of 
moneys collected within sixty-one 
days Instead of within sixty days 
as required by state statute in ab¬ 
sence of showing of prejudice to 
bankrupt by such minor departure 
from formal command of the statute 
and where there was apparently ef¬ 
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fort in good faith to follow statute 
—Edwards v. Sweat, supra. 

67. Conn—Seeley v. Westport, 47 
Conn 294, 86 Am.R. 70. 

Ill.—Doming v. James, 72 HI. 78 

68. Pa.—Commonwealth v. Colley 
Tp., 29 Pa. 121. 

W.Va.—Lewis v. Spencer, 7 W.Va. 
689, 28 Am.R. 619. 

69. La.—Clinton, etc., R. Co. v. Tax 
Collector, 30 La-Ann. 626. 

90. U.S —Ex parte Chamberlain, C 
C.S C., 66 F. 704. 

61. HI.—Owens-Illinois Glass Co. v. 
McKlbbln, 52 N E 2d 177, 886 111 
245. 

61 C.J. p 1073 note 92. 

Statutory dispensation 

(1) Statute conferring jurisdiction 
to issue an injunction where taxes 
were levied and attempted to be col¬ 
lected without authority of law may 
dispense with necessity of showing 
an equity in such a case.**—Stone v. 
Kerr, 10 So.2d 846, 194 Miss. 646. 

(2) -Statutes authorising or pro¬ 
hibiting Injunctions to restrain ool- 
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that mere illegality of the tax is insufficient to war¬ 
rant interference by injunction, as discussed supra 
§ 720 b, or where complainant seeks injunctive relief 
on grounds other than the illegality of the tax, a 
court of chancery will not ordinarily take jurisdic¬ 
tion of a suit to enjoin the enforcement of a tax 
unless the complaint shows, in addition to the il¬ 
legality, irregularity, or injustice of the tax de¬ 
manded, some special ground of equity jurisdic¬ 
tion, 62 such as the avoidance of a multiplicity of 
suits, as discussed infra § 723, the prevention or re¬ 
moval of a cloud on the title to realty, considered 
infra § 724, fraud, accident, or mistake, 63 the pro¬ 
tection of the taxpayer's property pending litiga¬ 
tion with respect to the tax assessed against such 
property, 64 or irreparable injury to complainant 
which would result from the threatened proceedings 
for the collection of the tax. 66 Such injury can¬ 
not be said to result from a sale of personal prop¬ 
erty where ample compensation could be obtained 
in a suit for damages, 66 although there are some 
circumstances in which such an action would not 


be an adequate remedy, 67 as where the property in 
question possesses a peculiar intrinsic value not to 
be estimated in money, 66 or where the sale of the 
property on execution or distress would interfere 
with the business of complainant, 66 or interrupt the 
exercise of a valuable franchise, 70 or damage his 
credit beyond repair. 71 An allegation of a threat 
to levy on cars used in interstate commerce does 
not show irreparable injury in the absence of an 
averment of inability to pay the tax, 72 and it has 
been held that mortgagees and trustees of a rail¬ 
road company cannot enjoin state officers from 
seizing its rolling stock to enforce collection of 
taxes, even though the company cannot pay the 
interest on its mortgage bonds, and would be unable 
to replace the rolling stock if it should be sold. 78 

§ 722. - Existence of Other Remedies 

a. In general 

b. Adequacy of particular remedies 


lection of taxes generally see supra 
§ 717. 

Effsot of abolition of distinction* 
Where the distinctions between ac¬ 
tions at law and suits In equity and 
the forms of actions have been abol¬ 
ished. It has been said that the rem¬ 
edy by Injunction to restrain the 
collection of an illegal and void tax 
may be invoked, although the case 
does not present any peculiar ground 
of equity jurisdiction.—Delphi v. 
Bowen. 61 Ind. 29. 

68. Ala.—Humphrey v. Lawson, 64 
So.2d 439, 266 Ala. 198—Fugua v. 
Spry Burial Ins. Co, 47 So 2d 817, 
264 Ala. 189—Class v. Prudential 
Ins, Co. of America, 22 So.2d 13. 
246 Ala. 679—Nachman v. State 
Tax Commission, 173 So. 25, 233 
Ala. 628—Crow v. Outlaw, 146 So 
133, 226 Ala. 656—City of Gadsden 
v. American Nat Bank, 144 So. 93, 
226 Ala. 490. 

Ill —Ames v. Schlaeger, 63 N E.2d 
937, 386 Ill. 160. 

Miss.—Stone v. Kerr, 10 So.2d 845. 
194 Miss. 646. 

N.M.—Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, 76 
P.2d 6. 42 N.M. 115. 

N.D.—Great Northern Ry. Co. v. 
Mustad 83 N.W.2d 436, 76 N.D. 
34—Fish v. France, 2 N.W.2d 647, 
71 N.D. 499. 

61 C.J. p 1074 note 94, p 1082 note 
80. 

63. Nev. — Penrose v. Whitacre, 147 
P.Bd 887, 63 Nev. 829. 

61 C.J. P 1062 note 83. 

Clerical error 

Collection may be enjoined where 
the excessive assessment was due to 


a clerical error.—Fourth Nat. Bank 
v. Hopkins, 17 Ohio N.P..N.S, 55. 

64. Pending appeal 

Taxpayer was entitled to enjoin 
collection of taxes pending appeal to 
court under statute —Cossar v 
Klein. 36 S.W.2d 833, 237 Ky 555— 
Cossar v. Klein, 14 S W 2d 160, 227 
Ky. 768. 

66. US —Henrietta Mills v. Ruther¬ 
ford County, N. C, NC. 60 S.Ct 
270, 281 US 121, 74 L.Ed 737- 
Butler v. D. A. Schulte, Inc, CCA. 
Ala., 67 F.2d 632. 

Mich—Sunday Lake Iron Co. v. City 
of Wakefield, 35 N.W 2d 470, 323 
Mich 497—Manufacturers Nat. 

Bank of Detroit v. City of Detroit, 
280 NW. 760, 285 Mich 273. 

Nev—Penrose v. Whitacre, 147 P.2d 
887, 62 Nev. 239. 

61 C J. p 1082 note 84. 

Irreparable damage resulting from 
enforcement of legal tax see supra 
9 719. 

Clsar proof required 
Clear proof of irreparable injury 
is required to justify interference by 
court with taxing power of a branch 
of state government—Helms Baker¬ 
ies v. State Board of Equalization, 
128 P.2d 167, 63 Cal.App.2d 417, cer¬ 
tiorari denied Helms Bakeries v 
State Board of Equalization of Cali¬ 
fornia, 62 act 580, 818 U.S. 766. 87 
L.Ed. 1129. 

Damage is not Irreparable afford¬ 
ing independent ground in equity for 
injunction, where damage is fixed by 
the amount of the tax demanded and 
recovery* If proper, ia allowed In 
such amount with Interest and oosts. 
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—Stone ▼. Kerr, 10 So.2d 845, 194 

Miss. 646. 

Freehold is not injured by being 

Illegally assessed and taxed, so as to 

authorize a court to interfere by giv- 
ng preventive relief for its protec¬ 
tion—Guest v. Brooklyn, 79 N.T 

624—Guest v. Brooklyn, 69 N.Y 506 

66. U.S.—Indiana Mfg. Co. v. Koeh- 
ne, Ind, 23 S.Ct 452, 188 U.S. 681 
47 L.Ed. 651. 

61 C.J. p 1082 note 85 

67. Fla.—Johnson v. De Bary-Baya 
Merchants' Line, 19 So. 640, 37 Fla 
499, 37 LR.A. 518. 

61 CJ. p 1083 notes 87-90. 

Adequacy of existing remedies gen¬ 
erally see infra 9 722. 

68. Fla.—Odlin v. Woodruff, 12 So 
227, 31 Fla. 160, 22 L.R.A. 699 

Mich.—Henry v. Gregory, 29 Mich 

68 . 

W.Va.—White v. Stender, 24 W.Va. 
615, 49 AmR. 283. 

69. US —Stone v Commonwealth 
Bank, Ky, 19 S.Ct 881, 174 U.S 
799, 43 LuEd. 1187. 

61 C.J. p 1083 note 88. 

70. Mich—Detroit v. Wayne Coun¬ 
ty Cir. Judge, 86 N.W. 1032, 127 
Mich. 604. 

61 C.J. p 1083 note 89. 

78. Ky.—Frankfort v. Fidelity Trust, 
etc., Co., 64 S.W. 470, 111 Ky. 667, 
23 Ky.L. 908. 

61 C.J. p 1083 note 90. 

78. U.8.—Pullman Co. v. Tamble, 
C.C.Tenn.. 173 F. 300. 

73. U.8.—Steubenville, etc., R. Co. 
v. Tuscarawas County, D.C.Ohio, 
22 F.Caa.No.13,388. 

61 C.J. p 1083 note 92. 
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ft. In General 

Although the absence of a remedy or tho Inadequacy 
of the remedy available may be ground for Interference 
by a court of equity to restrain the collection of a tax, 
a collection, which la attacked on grounds other than its 
Illegality, will not be enjoined where there is a plain 
and sufficient remedy at law. 

Although in any case seeking to restrain the col¬ 
lection of a tax, if the law affords no remedy, or 
if the only remedy available would not be adequate, 
it is ordinarily ground for the interference of equi¬ 
ty, 74 where the illegality of the tax or assessment is 
of such a nature as to justify the issuance of an 
injunction on the ground of illegality, as discussed 
supra § 720 b, such action may be maintained and 
collection enjoined even though there is an adequate 
remedy at law,* 76 but, where the stricter rule 
is applied so that mere illegality of the tax is not 


sufficient to invoke the aid of equity, as discussed 
supra § 720 b, it must be shown, in addition to il¬ 
legality, that there is no legal remedy for the in¬ 
jury inflicted by enforcing payment of the tax or 
that the property owner would not be adequately 
protected by the remedies which the law affords him, 
such as a review of the assessment, appeal or cer¬ 
tiorari, action of trespass, suit to recover back the 
taxes paid, or the like. 76 Thus, where the mere il¬ 
legality of the tax is not sufficient to justify the is¬ 
suance of an injunction, and where injunctive relief 
is sought on grounds other than the illegality of 
the tax, such as irregularities in the proceedings, 
equity will not take junsdiction of & suit to enjoin 
the enforcement of the tax if there is a plain and 
sufficient remedy at law for the injuries complained 
of or threatened. 77 The adequate remedy which 


74. N J —Central R. Co. of New 
Jersey v. Martin, C.C A.N.J., 65 

F 2d 613—Skagit County v. North¬ 
ern Pac. Ry Co., CCA.Wash. f 61 
F 2d 638, 86 A.L R 1012—American 
Airways v. Wallace, DCTenn, 57 
F.2d 877, affirmed 53 S Ct 15, 287 
U a 665, 77 L.Ed. 498—Public Nat 
Bank of New York v Keating, 
C.C A NY., 47 F 2d 561, 81 ALR. 
'497, affirmed Keating v. Public 
Nat Bank of New York, 52 SCt. 
137, 284 U.S 687, 76 L.Ed. 607- 
Birch v McColgan, DC Cal, 89 
F Supp. 358—Corpus Juris cited in 
John A. Gebelein, Inc v Mil- 
bourne, DC.Md, 12 F Supp. 105, 
126—Chicago, M., StP & P R Co 
v Hedges, D C Wash , 5 F Supp 
752. 

Fla.—Atlantic Nat. Bank of Jack¬ 
sonville v. Simpson, 188 So. 636, 
136 Fla. 809. 

Ga.—Pullman Co. v. Buttles, 199 BE. 
821, 187 Ga. 217. 

Mass.—Proprietors of Cemetery of 
Mt. Auburn v Massachusetts Un¬ 
employment Compensation Com¬ 
mission, 16 N.E.2d 666, 301 Mass. 
211—Howes Bros Co v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.E 2d 720, 296 

Mass. 275, certiorari denied 57 S. 
Ct 484, 300 U.S 657, 81 L Ed. 867 
Mo—Wymore v. Markway, 89 S.W 2d 
9, 338 Mo. 46 

S.C.—Santee River Cypress Lumber 
Co v. Query, 167 S.E. 22, 168 S.C. 
112 

61 C J. p 1083 note 96. 

Immunity of taxing power from suit 
Where the tax is wholly unwar¬ 
ranted by law, and its collection is 
attempted by a sovereign or a quasi- 
sovereign power that cannot be sued 
without its consent, a court of law 
cannot, adequately deal with the sit¬ 
uation, and recourse to equity is 
proper.—Standard Dredging Co. v. 
Gromer, I Puerto Rico Fed. 142. 


Xn the absence of statutory provi¬ 
sion for appeal to circuit court from 
auditor’s assessment of omitted 
property, action might be by com¬ 
plaint against the auditor for injunc¬ 
tion or other equitable relief, in 
which case the action would be an 
adversary proceeding for the en¬ 
forcement of private rights—John¬ 
ston v. State, 10 N E 2d 40, 212 Ind. 
375. 

75. Ill —Owens-Illinois Glass Co. v 
McKibbin, 62 N E 2d 177, 386 Ill. 
245 

Iowa.—Kaus v. Unemployment Com¬ 
pensation Commission, 299 N.W. 
415, 230 Iowa 860 

Mont—First Nat Bank of White 
Sulphur Springs v. Bergan, 169 P. 
2d 233, 119 Mont. 1, 165 A.L R 
1244 

Tex—City of Fort Worth v. South¬ 
land Grevhound Lines, Civ App, 
67 S W 2d 354, 123 Tex. 13, certi¬ 
fied questions answered 67 S W 2d 
361, 123 Tex. 13. 

61 C J. p 1073 note 92, p 1084 note 
5 [a]. 

Cumulative remedies 

(1) Collection of asssesment or 
tax, which is wholly illegal or void, 

[ can be enjoined regardless of other 
remedies, where such remedies are 
additional and cumulative and not 
exclusive. 

Ind—Department of Treasury of In¬ 
diana v. Ridgely, 4 N E 2d 557, 211 
Ind. 9, 108 AL.R. 1067—McCreery 
v. Ijams, 59 N.E.2d 133, 115 Ind. 
App. 631. 

Kan.—Sherwood Const Co. v. Board 
of Com’rs of Johnson County, 207 
P.2d 409, 167 Kan. 421. 

61 C.J. p 1078 note 92, p 1084, note 
5 [a] (2). 

A 2) Where remedies are cumula¬ 
tive, taxpayer could maintain action 
to enjoin officers from collecting tax¬ 
es alleged tp .have been illegally 
levied and assessed, on personal 
property without first exhausting 
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remedy before state commission of 
revenue and taxation —Sherwood 
Const Co. v. Board of Com’rs of 
Johnson County, supra. 

70. Conn—Spector Motor Service v. 

Walsh, 61 A.2d 89, 135 Conn 37. 
Tex-—Texas Unemployment Compen¬ 
sation Commission v. Campbell 
Wise & Wright, Civ.App., 119 SW. 
2d 388, error dismissed. 

61 C J. p 1074 note 95 
Bxhaustloa of administrative rem¬ 
edy 

Where plaintiff has exhausted his 
administrative remedy, he may re¬ 
sort to equity.—City Ry. Co. v 
Beard, D C.Ohio. 283 F. 318—61 C.J. p 
1085 note 10. 

Question of law 

Whether remedy at law for relief 
against void assessment is inade¬ 
quate and hence justifies a resort to 
equity is question of law as applied 
to given state of facts.—Washington 
University v. Baumann, 108 S.W.2d 
403, 341 Mo. 708. 

77. U.S —Stratton v. St Louis 
Southwestern Ry. Co., Ill., 62 S.Ct 
222, 284 U.S. 530, 76 L.Ed. 465— 
Matthews v Rodgers, Miss., 62 
SCt. 217, 284 U.S. 621, 76 L.Ed. 
447—Midland Terminal Ry. Co. v. 
Ward, C.C.A.C 0 I 0 ., 107 F.2d 616- 
Security Title Ins & Guarantee 
Co. v Hopkins, C C.A.Cal., 88 F.2d 
303—Rowley v. Chicago & N. W. 
Ry. Co., C.C A.WVo., 68 F.2d 527, 
reversed on other grounds 55 S.Ct 
55, 293 U.S. 102, 79 LEd. 222, 
mandate stayed 55 S.Ct. 207, 
amended 55 S.Ct 211, first case. 
293 U.S. 532, 79 LEd. 641, rehear* 
ing denied 55 S.Ct. 211, second 
case, 293 U.S. 632, 79 LEd. 717— 
Harjim, Inc., v. Owens, C C.AFla., 
64 F.2d 306, certiorari denied 54 
S Ct. 71, 290 U.S. 655, 78 L» Ed, 568 
—Mid-Continent Airlinee Y, Ne¬ 
braska State Board oSf Equalisa¬ 
tion and Assessment, D.C.Neb., 105 
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will prevent the maintenance of suit in a court of 
equity must be plain, full, and complete; 78 it must 
cover the entire case made by the bill in equity, 79 
and must be as practical and efficient to the ends of 
justice and its prompt administration as the remedy 
m equity. 80 The possibility that the validity of a 
tax may be more conveniently tested by a suit in 
equity than in an action at law does not justify a 
resort to equity. 81 

Remedy conferred or available after suit brought. 
Although it has been held that statutes conferring 
a remedy at law do not deprive equity of jurisdic¬ 
tion of a suit commenced there previous to the 
passing of the acts, 82 the absence of an adequate 
remedy at law when taxpayers’ suits for injunction 


were instituted has been held not to warrant grant¬ 
ing injunctive relief where an adequate remedy was 
provided by statute before the applications for inter¬ 
locutory injunctions were filed. 88 Furthermore, it 
has been held that, where a federal court has ac¬ 
quired jurisdiction to enjoin the collection of taxes, 
such equitable jurisdiction is not lost because stat¬ 
utes are subsequently construed by a state court so 
as to give an adequate remedy, or a decision of the 
state court asserts the availability of an equitable 
remedy. 84 

Although the practice of the federal courts in 
equity of refusing to enjoin the collection of a state 
tax was given recognition by the enactment of 28 
U.S.C.A. § 1341, as discussed supra § 717, and 


F.Supp. 188—Texas Co. v Gros- 
jean, DC La., 16 FSupp 264 
Ala—City of Gadsden v American 
Nat. Bank, 144 So. 93, 225 Ala. 490 
Cal —Helms Bakeries v State Board 
of Equalization, 128 P.2d 167, 53 
Cal.App 2d 417, certiorari denied 
Helms Bakeries v State Board of 
Equalization of California, 63 S Ct 
580, 318 U.S. 766, 87 L Ed 1129 
Ind —First Bank St Trust Co of 
South Bend v Ralston, 56 N E 2d 
115, 222 Ind 584 

Mass—Hines v Bines, 70 NE 2d 180, 
320 Mass 465—Proprietors of 

Cemetery of Mt Auburn v Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission, 16 N E 2d 666, 
301 Mass. 211—Atlantic Pharmacal 
Co v. Commissioner of Corpora¬ 
tions and Taxation, 2 N E 2d 474, 
294 Mass. 485. 

Minn—Rosso v. Village of Brookl>n 
Center, 8 N.W.2d 219, 214 Minn 
864. 

S.D—Barnsdall Refining Corp v 
Welsh. 269 NW 853, 64 S D 647, 
followed in J. C. Penney Co. v. 
Welsh, 269 N.W. 860, 64 S D. 661. 
Tenn—Illinois Cent R. Co. v. Gar¬ 
ner, 241 S W 2d 926, 193 Tenn. 91, 
appeal dismissed 72 S Ct 295, 342 
U.S. 900, 96 L.Ed. 674, rehearing 
denied 72 S Ct. 376, 342 U.S 934, 
96 LEd. 696. 

Va.—Todd v. Elizabeth City County, 
60 S.E 2d 23, 191 Va. 62. 

61 C.J. p 1083 note 95. 

Appropriate method for considera¬ 
tion of Question whether state taxes 
on railroad companies* property are 
discriminatory and hence unconstitu¬ 
tional ifl through resort to highest 
state court and appeal therefrom to 
United States supreme court, not 
suit In federal district court for in¬ 
junction against imposition of such 
taxea.-r—In re New York. S. & W. R. 
Cou, D.C.N.J., 86 F.Supp. 168. 
mill olaitt 

(1) Remainderman was not enti¬ 
tled to enjoin levy of tax executions 
Issued against deceased life tenant 


in personam, in view of adequate 
remedy at law available by filing 
claim in event of attempt to sell re¬ 
mainderman's property—Kirk v 
Bray, 184 S.E. 733, 181 Ga. 814 

(2) Holder of security bill of sale 
to mules could not enjoin sale of 
mules under tax fieri facias, since 
possessed of adequate remedy at law 
by claim—First Nat Bank & Trust 
Co v Phoenix Mut. Life Ins Co, 
175 S E. 361, 179 Ga 74. 

(3) An owner on whose property 
fieri facias have been levied, the 
property having been returned for 
taxation by another, who failed to 
pay the tax, cannot restrain a sale 
under the tax fieri facias, since he 
has a complete and adequate remedy 
by claim —Herrington v. Ashford, 
122 SE 197, 157 Ga 810. 

Cautious exercise of equitable power 

Equity has power in proper case 
to restrain collection of tax, but it is 
a power which should be cautiously 
exercised because generally there is 
an adequate remedy at law.—Brad¬ 
ford Tp. Taxpayers Protective Ass’n 
v McKean County Board of Assess¬ 
ment & Revision of Taxes, 88 A.2d 
782, 370 Pa 468. 

Constitutional and statutory provi¬ 
sions 

(1) Requirement of no adequate 
remedy at law may be dispensed 
with by statute.—Porter v. Lang¬ 
ley, Tex.CivApp„ 155 SW. 1042. 

(2) Constitutional provisions giv¬ 
ing citizens the right to protect 
themselves by suit against "any il¬ 
legal exaction whatever" confers no 
right to sue for an injunction against 
valid, although discriminatory, taxes 
where there is an adequate remedy 
at law.—McDougal v. Mudge, Ark., 
233 F. 236, 147 C.C.A, 241 

<3) Statute authorizing injunc¬ 
tions "in all oases of illegal or un¬ 
authorized taxes and assessments" 
does not authorise injunction against 
valid, although discriminatory, taxes, 
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where there is an adequate remedy 
at law—McDougal v Mudge, supra. 

(4) Statutes authorizing or pro¬ 
hibiting injunctions to restrain col¬ 
lection of taxes generally see supra 
$ 717 

78. U.S.—-Nutt v. Ellerbe, DC SC, 
56 F.2d 1058. 

Ind.—Department of Treasury of In¬ 
diana v. Ridgly, 4 N E 2d 567, 211 
Ind. 9, 108 A.LR 1067. 

61 C J. p 1084 note 97. 

Prior to enactment of federal stat¬ 
ute, 28 USC.A. S 1341, in determin¬ 
ing the adequacy of the legal rem¬ 
edy it was held that in order to pre¬ 
vent maintenance of a suit in a fed¬ 
eral equity court, it must also be a 
legal remedy in the federal court, 
not merely in a state court—City of 
Fort Worth v. Southwestern Bell 
Telephone Co, C C A.Tex., 80 F.2d 
972, rehearing denied 81 F.2d 1016— 
Chicago & N. W. Ry. Co. v Bauman, 
C C A.Neb., 69 F.2d 171, certiorari 
denied Bauman v. Chicago & N. W 
Ry Co, 54 SCt. 641, 292 U.S. 632. 
78 LEd. 1485—61 C J p 1084 note 1 

79. U S —Munn v Des Moines Nat 
Bank, C C.A Iowa, 18 F.2d 269. 

61 C J p 1084 note 98. 

80. U S —Greene v. Louisville & 
L R. Co., Ky. t 37 SCt, 678, 244 
US. 499, 61 L.Ed 1280, Ann.Cas 
1917E 88. 

81. U S —Henrietta Mills v. Ruther¬ 
ford County, N. C., 60 S.Ct. 270, 
281 US. 121, 74 LEd. 737—Pull¬ 
man Co. v Tamble, C.C.Tenn., 173 
F. 200. 

88. U.S.—Berman v. Gallardo. C.C 
A Puerto Rico, 18 F.2d 581. 

83. U.S.—Nevada-California Power 
Co v. Roberson, D.C.Nev^ 8 F. 
Supp. 933. 

84. U.S.—Dawson v. Kentucky Dis¬ 
tilleries St Warehouse Co., Ky.. 41 
S.Ct. 272, 256 U.8. 268, 65 LEd 
688—Spector Motor Service v. 
O'Connor, CA.Conn., 181 F.2d 15(X 
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although the principles discussed generally in this 
section are applied in determining the adequacy of 
the remedy, it would appear that such statute op¬ 
erates as a further limitation on the exercise of 
federal equity jurisdiction by withholding relief 
where there is a remedy in the courts of the state 
in equity. 85 

b. Adequacy of Particular Remedies 

With respect to the granting of an Injunction to 
restrain the collection of a tax, the adequacy of varloua 
other remedies has been considered by the courts. 

Where the existence and adequacy of another 
remedy will prevent the maintenance of a proceed¬ 
ing to enjoin the collection of a tax, the adequacy 
of various other remedies has been considered by 
the courts. 88 Thus, an action of trespass against the 
officer seizing and selling property to pay the tax 
i9 considered an adequate remedy, 87 unless it is 
shown that a judgment against him could not be 
collected by reason of his insolvency or otherwise, 88 
although, in order to defeat the jurisdiction of equity 
to enjoin the tax, it will not be assumed that the 
collecting officer could satisfy judgments for an un¬ 


usually large sum. 88 

Defense in enforcement proceedings . Although 
an injunction may lie to restrain the collection of 
a tax where the illegality of the tax is notavailable 
as a defense in an action at law to collect it, 80 a 
statute requiring the taxes to be collected by judicial 
proceedings in which the taxpayer can present any 
defense gives ample protection to him, and injunc¬ 
tion will not lie to restrain the collection; 81 and so 
equity will not take jurisdiction when the illegality 
or irregularity is available as a defense to a pend¬ 
ing action to collect the tax. 82 However, special 
circumstances may exist which render such remedy 
inadequate, 88 as where the unlawful tax places 
a cloud on plaintiff's title, and his opportunity to as¬ 
sert the alleged illegality in defense against an ac¬ 
tion at law to collect the tax must await the pleasure 
of the taxing body in instituting such action. 84 

Payment of tax and recovery back . The absence 
or inadequacy of a remedy at law for the recovery 
of a payment of illegal taxes may justify the inter¬ 
position of equity to restrain the collection of such 
taxes; 95 but the remedy of the taxpayer is ordi- 


85. U.8.—Phipps v. School Dist of 
Pittsburgh, C.C.AJPS., Ill F.2d 893 
•—Midland Terminal Ry. Co v. 
Ward, C.C.A.C 0 I 0 ., 107 F.2d 616— 
Mid-Continent Airlines v. Nebraska 
State Board of Equalization and 
Assessment, D.C.Neb., 106 F.Supp. 
188—Sears. Roebuck A Co. v Rod- 
dewig, D.C.Iowa, 24 F.Supp. 321. 

Effectuation of purpose 

Statutes restricting jurisdiction of 
federal courts in suits to enjoin en¬ 
forcement of state taxes should be 
faithfully observed in effectuation of 
their intended purpose, and jurisdic¬ 
tion of such suits should be taken 
only where It Is evident that plain, 
speedy, and efficient remedy may not 
be had in state courts.—Phipps v 
School Diet, of Pittsburgh. C.C.A.Pa., 
Ill F.2d 393. 

80. Refusal of corporation's direc¬ 
tors to defend action in state court 
to collect bank and corporation fran¬ 
chise tax, or to bring action in the 
company's name to state court, was 
excusable, where state officers 
threatened them with prosecution if 
they made any appearance by or for 
the corporation in state court.— 
Birch v. McColgan, D/C.Cal., 39 7. 
Supp. 118. 

Action to oorrect or got aside assess, 
meat proceeding 

There is no jurisdiction In equity 
to enjoin enforcement of a tax for 
errors in assessment where provi¬ 
sion is made by statute for an ac¬ 
tion at law to oorrect or set aside’ 
erroneous assessment proceedings.— 


Cole v. Forto, Tex.Clv App., 165 SW. 
350. 

Replevin 

<1) Although the property is re¬ 
coverable in this form of action, 
replevin is not such an adequate 
remedy as to deprive equity of juris¬ 
diction to restrain the collection of 
an invalid tax.—Spencer v. Wheaton, 
14 Iowa 88—61 C.J. p 1086 note 26. 

(2> However, replevin to recover 
personal property about to be sold 
under tax warrant was not adequate 
remedy for owner of chattel mort¬ 
gage thereon.—First Nat. Bank v. 
Young, 8 P.2d 1108, 155 Okl. 282. 

(3) Right of action of replevin 
generally see infra 8 732 et seq. 

87. Mass.—Warr v. Hodges, 125 N. 
E. 657, 234 Mass. 279 

61 C.J. P 1086 note 22. 

88 . Miss.—Richardson v. Soott, 47 
Miss. 236. 

61 C.J. P 1086 note 28. 

89. U.S.—The Michigan Telephone 
Tax Cases, C.C.Mich., 185 F. 634, 
affirmed Citizens' Telephone Co. v. 
Fuller, S3 S.Ct 833, 229 UJB. 362, 
57 li.Bd. 1206, and 33 S.Ct 837, 229 
U.S. 331, 57 L-Bd. 1215. 

61 C.J. p 1086 note 24. 
sa Mo.—Municipal Acceptance Corp. 
v. Canola, 119 S.W.Sd 820, 842 Mo. 
1170. 

91. U.S.—Baltimore ft O. R. Co. v. 
Board of Publio Works of West 
Virginia, D.C.W.Va, 17 F.Supp. 
170. ! 

Pa. Ctem Juris quoted la Dole v. 
City of Philadelphia, 11 A.2d 168. 
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167, 337 Pa. 375, petition dismissed 
11 A.2d 767, 337 Pa. 876. 

61 C.J. p 1086 note 27. 

9ft- Tex.—Republic Ins. Co. v. High¬ 
land Park Independent School 
Dist., Civ App., 74 S.W.2d 422, er¬ 
ror dismissed. 

61 C.J. p 1086 note 28. 

93. U.S.—Wilson v. Illinois South¬ 
ern Ry. Co., Ill., 44 S.Ct 203, 260 
U.S 574, 68 L.Bd. 456. 

94. Tex.—Jay ton Independent School 
Dist v. Rule-Jay ton Cotton Oil 
Co., Clv.App, 259 S.W. 681. 

95. U.S.—Henneford v. Northern 
Pac Ry. Co., Wash., 68 S.Ct 416 
303 US. 17, 82 L.Ed 619—City of 
Fort Worth v. Southwestern Bell 
Telephone Co., C.C.A.Tex., 80 F.2d 
972, rehearing denied 81 F.2d 1016 
—Producers Pipe Line Co. v. Mar¬ 
tin, D.C.Ky., 22 F.Supp. 44— Great 
Lakes Steel Corporation v. Laf- 
ferty, D.C.Mich., 12 F.Supp. 65 
affirmed, C.C.A., Wayne County 
Board of Review v. Great Lakes 
Steel Corporation, 67 S.Ct 829, 800 
U.S. 29, 81 L.BML 486. 

Ala.—Glass v. Prudential Ins. Co. of 
America, 22 80. Id 18, 246 Ala. 679 
—Nachman v. Stats Tax Commis¬ 
sion, 173 So. 26, 282 Ala. 628. 

B.C.—Santee Rlvef Cypress Lumber 
Co. v. Query, 167 S.E. IS, 166 0.C. 
112 . 

S.D.—Barnsdall Refining Corp. v. 
Welsh. 169 N.W. 662. 64 8.D. 647. 
followed In J. C. Penney Co. v. 
Welsh, 269 N.W- 660. 64 8JD. 661. 

61 G.J. p 1063 note 96, p 1986 note 
18. 
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rtkrily regarded as adequate where the taxpayer is 
entitled to a refund of illegal taxes paid •• as where 
he can pay the amount demanded of him, under a 
protest, ahd then maintain an action at law to re* 
cover badk the whole amount paid, or as much of 
it as was illegally exacted, 97 and the absence of a 
statutory provision requiring impounding of taxes 
paid under protest, or the existence or nonexist¬ 
ence of a trust in which taxes paid under protest are 
kept, does not affect the remedy. 99 Special cir¬ 
cumstances, however, may exist which render the 
remedy inadequate or of doubtful efficiency, 99 as 
where there is no authority to refund part of the 
taxes, 1 or where the right is conditioned on pay¬ 
ment of all other taxes subsequently levied. 2 Where 
the tax law requires the taxpayer to deposit the 
amount of his tax as a condition to a review of his 


assessment by the courts, which deposit cannot be 
recovered back, he is without adequate remedy at 
law, 9 and he is also without adequate remedy where 
he must wait for the legislature to make the proper 
appropriation before the actual refund can be 
made, 4 and, in a state wljere an action to recover 
taxes paid will lie only when they have been paid 
under duress of a distraint, such remedy is not an 
adequate one where the taxing officers, instead of 
distraining, may bring an action at law to collect the 
tax. 6 Furthermore, in the absence of a decision 
by the state courts construing such refunding stat¬ 
utes, it has been held that the federal court will not 
decline to hear a suit for an injunction on the 
ground that a state statute provides an adequate 
remedy at law, 6 particularly where the question as 
to whether such statute provides an adequate remedy 


Legislative purpose 

Failure of legislature to amend 
statute providing remedy for recov¬ 
ery of license tax paid under pro¬ 
test to include documentary taxes 
evidenced legislative intent to permit 
aggrieved payor of documentary tax 
to seek redress in courts of equity 
by enjoining and restraining the 
collection of the tax—Union Bleach- 
ery v. South Carolina Tax Commis¬ 
sion. 189 SB 216. 182 SC 314 

Fruitless judgment 

Mere ability to obtain fruitless 
judgment for recovery of state taxes 
paid under unconstitutional statute 
will not defeat federal equitable 
jurisdiction—Standard Oil Co. of 
New Jersey v. Fox, D.C.W.Va., 6 

F. Supp. 494, reversed on other 
grounds Fox v. Standard Oil Co of 
New Jersey, 65 SCt 333, 294 U.S 
87, 79 LEd. 78, rehearing denied 56 
S Ct 511, 294 U.S. 732, 79 LEd. 1261 
Bftt tJy not available due to lapse 

of time 

Where personal property taxes, 
which taxpayer claimed had been 
paid, were so long past-due that 
statutory remedy of paying tax un¬ 
der protest and suing for refund 
thereof was no longer available, 
court had Inherent equity power to 
enjoin county treasurer from seising 
or distraining personal property to 
enforce payment of such taxes, not¬ 
withstanding statute prohibiting 
such injunction—O’Brien v. Johnson, 
202 P.2d 248, 82 Wash.2d 404. 
Praotloe favored 

Texas practice has been held to 
favor liberality with injunctions be¬ 
fore payment of tax.—City of Fort 
Worth v. Southwestern Bell Tel. Co. 

G. C.A.Tex.» 80 F.2d 972, rehearing de¬ 
nied 81 F.fd 1016. 

98. Neb.—Bast Lincoln Lodge No. 

210, A. F. & A. M h v. City of Lin¬ 
coln, 268 NW. 91, 131 Neb. 379. 

61 C.J. p 1085 note 11. 


97. US—Matthews v Rodgers, 
Miss., 52 SCt 217, 284 U.S 521 
76 LEd. 447—Mull&ney v. Hess, 
C A Alaska, 189 F 2d 417—Baker v 
Atchison, T & S. F. Ry. Co., CC.A 
Colo, 106 F,2d 625, certiorari de¬ 
nied Atchison. T & S F. R Co 
v Baker, 60 S Ct 296, 308 U S 620 
84 LEd 614—First Nat Bank v 
Gildart, CCJLMiss., 64 F.2d 873. 
certiorari denied 54 S.Ct 50, 290 
U.S. 631. 78 LEd. 549—Harjim, 
Inc, v. Owens, C-C.A-Fla., 64 F.2d 
306, certiorari denied 54 S.Ct. 71, 
290 U.S 665, 78 L.Ed. 668—Kansas 
City Southern Ry Co v. Morley, 
D.C.Ark.. 88 F.Supp. 300—Central 
Pac. Ry. Co. v. Nevada Tax Com¬ 
mission, D.C.Nev., 3 F.Supp. 929. 
Ala—Crow v Outlaw, 145 So. 133, 
226 Ala 656—City of Gadsden v 
American Nat. Bank, 144 So 93, 
225 Ala 490 

Ariz.—Crane Co v. Arizona State 
Tax Commission, 163 P.2d 656, 68 
Ariz 426, 163 A.L R. 261—Santa 
Fe Trail Transp. Oo. v. Bowles. 
156 P 2d 722, 62 Ariz 177 
Colo.—Fairlamb v. Bowie, 71 P.2d 
417, 101 Colo 135. 

8.0.—'Textile Hall Corp. v. Riddle, 
35 8 E 2d 701, 207 SC. 291—Ches¬ 
terfield County v. State Highway 
Dept, of South Carolina 3 S E 2d 
686, 191 S.C. 19. 

Wash.—Roon v. King County, 166 
P.2d 165, 24 Wash 2d 519—Casco 
Co. v. Thurston County, 2 P 2d 
677, 163 Wash. 666. 77 A.L R. 622. 
61 C.J p 1085 note 12. 

Remedy not exclusive 
Under statute requiring taxpayer 
to pay illegal or excessive tax, per¬ 
mitting taxpayer making payment 
under protest to sue to recover ille¬ 
gal or excessive payment and pro¬ 
hibiting orders enjoining or restrain¬ 
ing collection of tax, remedy afford¬ 
ed is exclusive in sense that, if court 
considers remedy adequate and suffi¬ 
cient utider particular circumstances, 
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it will not exercise its equity pow¬ 
ers, but remedy is not exclusive in 
sense that legislature has deprived 
courts of any of their constitutional 
equity powers.—‘Roon v. King Coun¬ 
ty, 166 P 2d 165. 24 Wash.2d 619- 
Casco Co v Thurston County, 2 P 2d 
677, 163 Wash 666, 77 A L R. 622 
88. U.S —Centra] Pac Ry. Co v 
Nevada Tax Commission, D C Ne\ , 
3 FSupp. 929. 

61 C J. p 1085 note 19. 

99. U S.—Adams County v. North¬ 
ern Pac Ry Co, CC.A.Wash, 115 
F.2d 768—Skagit County v North¬ 
ern Pac. R Co., C.C.A.Wash, 61 
F.2d 638, 86 A L R. 1012—Great 
Lakes Steel Corporation v. Laffer- 
ty, D C.Mich, 12 FSupp 65. af¬ 
firmed Wayne County Board of 
Review v. Great Lakes Steel Cor¬ 
poration, 67 SCt. 329, 300 U.S. 29, 
81 LEd. 485 

1. Ind—State Board of Tax Com’rs 
v Belt Railroad & Stock Yards Co , 
130 NE 641, 191 Ind. 282 
61 C J. p 1085 note 14. 

8. U S —West India Oil Co. v. Gal¬ 
lardo, C.C.A.Puerto Rico, 6 F.2d 
523 

61 C J. p 1085 note 15. 

3. US —Gorham Mfg Co. v. Travis, 
D.CN.Y., 274 F. 975. affirmed 4E 
SCt. 80, 266 U.S. 266, 69 L.Ed 
279 

4. Puerto Rico.—Sucesores de Es- 
moris & Co. v. Lastra, 13 Puerto 
Rico Fed. 393—Puerto Rico Mer¬ 
cantile Co v. Bonner, 13 Porto 
Rico Fed. 157. 

5. U.S.—Bank of Kentucky v. Stone, 
C.CJCy., 88 F. 383, affirmed Stone 
v. Kentucky Bank, 19 S.Ct 881, 
174 U.S. 799, 43 LEd. 1187. 

61 C.J. p 1085 note 20. 

6. U.8.—Atlantic Coast Line R Co. 
V. Doughton, N.C., 43 S.Ct 620. 262 
US. 413, 67 LEd. 1051—Standard 
Oil Co. of New Jersey v. Fox, D.C. 
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is not free from difficulty, 7 and the subsequent con¬ 
struction of the statutes by a state court, so as to 
give an adequate remedy, does not defeat jurisdic¬ 
tion once established in the federal courts.* 

In determining the adequacy of such a remedy, 
the effect of the allowance or disallowance of inter¬ 
est is the subject of conflicting authority.’ Thus, it 
has been held in jurisdictions where interest is al¬ 
lowable only under express statutory authorization 
that the remedy is adequate notwithstanding the 
statute fails to provide for the payment of inter¬ 
est, 9 while other cases hold that the remedy is in¬ 
adequate where a statute or court decision expressly 
prohibits the allowance of interest, 10 although, 
where there is no provisions for interest in the 
statute, interest is recoverable and the remedy is 
adequate. 11 

Prior to the federal statute, 28 U.S.C.A. § 
1341, it had been held that, under a state statute 
providing for an injunction against the collection 
of a tax illegally assessed as well as for an action 
to recover back such taxes when paid, the remedy 
for injunction could be applied by a federal court 


notwithstanding the remedy at law to recover back 
the taxes paid, since such statute showed clearly an 
intention to authorize both remedies, 12 although 
other decisions had held that state legislation could 
not avoid or dispense with the prohibition against 
the maintenance of an equity suit in a federal court, 
where the legal remedy was adequate. 12 

Remedy in assessment proceedings . Where the 
statutes provide a board of equalization or review 
or other revisory body, with power to revise, correct, 
and equalize assessments, a taxpayer who feels him¬ 
self aggrieved by any error, inequality, or over¬ 
charge in his assessment which that board has power 
to correct must seek his remedy by proper proceed¬ 
ings before the board, and, if he fails to do so, he 
cannot have relief by an injunction to restrain the 
collection of the tax. 14 This principle has been held 
not to apply, however, where the assessment was 
made without jurisdiction, or the tax was void or 
discriminatory, 16 as where complainant was not the 
owner of the property assessed to him or had no 
taxable property within the county, 16 where it was 
made by officers not empowered by law to make 


W.Va., 6 F.Supp. 494, reversed on 
other grounds Fox v. Standard Oil 
Co. of New Jersey, 55 S Ct 833, 
294 U.S. 87. 79 L.Ed. 78, rehearing 
denied 55 S.Ct 511. 294 U.S. 732, 
79 L.Ed. 1261. 

7. U.S.—Union Pac. R. Co. v. Board 
of Corners of Weld County, Colo, 
38 SCt. 610, 247 US 282. 62 LEd. 
1110 . 

8. U.S.—Dawson v. Kentucky Distil¬ 
lers 4b Warehouse Co., Ky., 41 S. 
Ct 272, 266 U.S. 288, 65 L.Ed. 638. 

9. Ala.—Glass v. Prudential Ins. Co. 
of America* 22 So.2d 13, 246 Ala. 
679. 

61 C.J. p 1086 note 13. 

10. U.S.—Mullaney v. Hess, C.A. 
Alaska, 189 F.2d 417—-Nutt v. El- 
lerbe, D.C S.C., 66 F.2d 1058—Proc¬ 
ter 4b Gamble Distributing Co. v. 
Sherman, JD.C.N.Y., 2 F.2d 166. 

11. U.S.—Mullaney v. Hess, CuA. 
Alaska* 189 F.2d 417. 

IS, U.S.—Cummings v. Merchants' 
National Bank, Ohio, 101 U.S. 163, 
26 L.Ed. 90S—Greather v. Wright 
C.C.AOhio, 75 F. 742—North Side 
Canal Co. v. State Board of Equal¬ 
isation of Wyoming, C.C.A.Wyo., 
17 F.2d 55, certiorari denied State 
Board of Equalization of State of 
Wyoming v. North Side Canal Co., 
47 S.Ct 686, 274 U.S. 740, 741, 71 
L.Ed. 1320, and State Board of 
Equalisation of State of Wyoming 
v. Twin Falls Canal Co., 47 S.Ct 
686, 274 U.S. 740, 741, 71 L,Ed. 
1820—Commoting Gas Co. v. lines, 


D.C.Ohio, 11 F.2d 191—Brinkerhoff 
v. Brumfield, C.C.Ohio, 94 F. 422— 
Aultm&n & Taylor Co. v. Brum¬ 
field, C.C.Ohio, 94 F. 422—Meyer v. 
Shields, C C Ohio, 61 F. 713. 

61 C.J. p 1093 note 97. 

13. U.S —Matthews v. Rodgers. 

Miss., 52 S.Ct 217, 284 U.S. 621. 
76 L.Ed. 447. 

61 C.J. p 1075 note 1. 

14. U.S.—United Advertising Corpo¬ 
ration v. Lynch, C.C.A N.Y., 63 
F.2d 243—American Mut. Liability 
Ins. Co. v. McDonough, C.C.A.I11., 
61 F.2d 558, certiorari denied 63 
S.Ct 386, 288 U.S. 602, 77 L.Ed. 
911 

Fla.—Hackney v. McKenney, 161 So. 
624, 113 Fla 176. 

Kan.—Eureka Bldg. 4b Loan Ass’n v. 

Myers, 78 P.2d 68, 147 Kan. 609. 
Ohio.—Tweed v. Biehn, 14 Ohio Supp. 
134. 

61 C.J. P 1086 note 34. 

Meoesalty of exhausting legal or 
statutory remedy 

(1) The exhaustion of the legal 
remedy has been held essential. 

U.S.—Baumann v. Sheehan, C.C.A. 
Mo., 140 F.2d 747—Baltimore 4b O. | 
R. Co. v. Board of Public Works of 
West Virginia* D.C.W.Va., 17 F. 
Supp. 170. 

N.M.—American Refrigerator Trans¬ 
it Co. v. Shepard, 206 P.2d 651, 63 
N.M. 271. 

Ohio.—Blythin v. Zangerle, 77 N.E 
2d 879, 88 Ohio App. 356. 

61 C.J. p 1086 note 34 [c] (1). 
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(2) Taxpayer must pursue rem¬ 
edy by mandamus to compel board 
of review to review assessment be¬ 
fore seeking relief by injunction — 
Bistor v. McDonough, 181 NE. 417, 
348 Ill. 624, certiorari denied 53 S Ct 
90, 287 US. 641, 77 LEd. 566—61 
CJ. p 1086 note 34 [c] (2). 

18. U.S.—City of Fort Worth v 
Southwestern Bell Tel Co, CCA 
Tex, 80 F 2d 972, rehearing denied 
81 F.2d 1016—Knowles v. First 
Nat Bank, C.C.A.Iowa, 68 F.2d 232. 
D.C.—Tumulty v. Dist of Columbia, 
102 F.2d 254. 69 App.DC. 390. 

Ga.—Pullman Co. v. Buttles, 199 S.E 
821, 187 Ga 217. 

Mo.—Corpus Juris cited in Washing¬ 
ton University v. Baumann, 108 
S.W.2d 403, 409, 341 Mo 708. 

Neb.—East Lincoln Lodge No. 210, 
A. F. 4b A. M., v. City of Lincoln, 
268 N.W. 91, 131 Neb. 379. 

Ohio.—Blythin v. Zangerle, 77 N,E.2d 
379, 83 Ohio App. 355. 

61 C.J, p 1087 notes 36-33. 

Failure to exhaust remedy afforded 
by laws of state for equalisation of 
assessments does not preclude na¬ 
tional bank from obtaining relief in 
federal court against collection from 
it of taxes on its stock, on ground 
of unjust discrimination in valuation 
of such stock.—Walla Walla First 
Nat Bank v. Hungate, C.C.Wash., 62 
F. 643. 

16. S.D.—Parmley ?, Healy, 64 N. 

W. 186, 7 S.D. 401. 

61 C.J. p 1087 note 86. 



84 C.J.S, 


TAXATION 


61 723-723 


it, 17 or where it was made under nt> existing law; 18 
nor does the principle apply where complainant’s 
objections to the tax are of a character which the 
reviewing board would have no jurisdiction to con¬ 
sider, 19 where the board has already definitely ruled 
against his claim, 20 where it is certain, from the 
publicly known and fixed attitude of the board with 
respect to applications of the kind, that complain¬ 
ant's representations would have been disregarded 
and his application refused, 21 or where the benefit 
of the remedy was prevented by fraud, accident, or 
mistake. 22 

Although it has been held that the remedies by 
injunction and certiorari are concurrent, 23 ordi¬ 
narily, where the law provides a remedy for the 
review of assessments by appeal, certiorari, or mo¬ 
tion, injunction cannot be granted to stop the en¬ 
forcement of the tax 24 notwithstanding the remedy 
at law is barred by laches ; 25 but, where an original 
or additional assessment of the board is void for 


want of notice, the taxpayer’s remedy is by injunc¬ 
tion in spite of the existence of a remedy by ap¬ 
peal, 26 and an injunction may be granted on the 
ground of fraudulent assessment, although a pro¬ 
ceeding by certiorari to correct the assessment is 
pending. 27 

§ 723. -Multiplicity of Suits 

A court may enjoin the collection of an Illegal tax 
when such action will prevent a multiplicity of suite. 

A court of equity may enjoin the collection of an 
illegal tax when such action will prevent a mul¬ 
tiplicity of suits which otherwise would be 
brought. 28 This may be the case where the prop¬ 
erty of complainant, all equally affected by the same 
tax, is distributed through various taxing districts, 
or where the tax, if paid, would be divided among 
various counties or cities, necessitating an action 
against each for its recovery , 29 and it is also gen¬ 
erally held that, where the ground of objection or 


17. Tex.—Sullivan v. Bitter. 113 S 
W 193, 61 TexCivApp 604 

61 C J p 1087 note 37 

18. U S —Buder v. Firat Nat Bank 
CCA Mo, 16 F.2d 990, certiorari 
denied 47 S Ct 688, 274 US 743, 
71 LEd 1321 

19. U S —Brotherhood Co-op Nat 
Bank v. Hurlburt, D C Or., 21 F 2d 
85. 

61 C J p 1087 note 89. 

80. U.S.—Procter A Gamble Dis¬ 
tributing Co. v Sherman. DCNY., 
2 F.2d 165. 

▲bsenos of further proceedings un¬ 
der statute 

Where order of board of super¬ 
visors reducing assessment on 
ground that land had been assessed 
for more than Its actual value was 
disapproved by state tax commission 
without evidence, and thereafter the 
board of supervisors proceeded to 
collect the taxes as originally as¬ 
sessed, taxpayer was not precluded 
from seeking to enjoin collection of 
the taxes on ground of an adequate 
and efficient remedy at law by ap¬ 
peal on theory that, after rejection 
of the order, the board should have 
entered an appealable order denying 
taxpayer** petition for reduction, 
since statute makes no provision for 
any further order by the board on 
rejection by the commission—Stuart 
v Board of Sup'rs, 11 So 2d 212, 195 
Miss. 1. 

81. U.S.—-Hills v. National Albany 
Exch. Bank, N.Y., 12 F. 98, 105 U.S. 
819, 26 L.Bd. 1052. 

88. Ill.—Kinderman v. Harding, 178 
N.B. 71, 345 Ill. 237. 

61 C.J. p 1087 note 42. 

Diligence 

One suing to enjoin collection of 
84 C.J.S.—90 


tax must show diligence to have as¬ 
sessment corrected by board of re¬ 
view or prevention from so doing by 
fraud, accident, or mistake—6922 
Jeffery Apartment Bldg Corporation 
v Harding, 179 NE 881, 347 Ill 336 

23. Tenn—Alexander v. Henderson, 
58 S.W. 648, 105 Tenn 431. 

84. US.—Baltimore & O R. Co v. 
Board of Public Works of West 
Virginia, DC.WVa., 17 F Supp 
170. 

Ark —Stout Lumber Co v. Parker, 
122 S W 2d 180. 197 Ark 65 
Ky —Thomas’ Ex’x v Common¬ 
wealth, 215 S.W 2d 546, 308 Ky. 
695. 

Neb —Minneapolis Dredging Co v 
Reikat, 3 N.W.2d 887, 141 Neb. 
475. 

Pa—Bradford Tp Taxpayers Pro¬ 
tective Ass*n v McKean County 
Board of Assessment & Revision 
of Taxes, 88 A 2d 782, 370 Pa 468 
—Mauch Chunk Tp. Taxpayers’ 
Ass'n v Kern, 14 A 2d 829, 339 
Pa 257—Miller v Northampton 
County, 162 A. 209. 307 Pa 550, 
followed in Fox v. Fell, 162 A 212, 
307 Pa 559 
61 C J. p 1087 note 44. 

Exemptions 

Claims for partial exemption, like 
claims of overassessments, under 
statute must be tried on law side of 
court.—Dougherty v. City of Phila¬ 
delphia 171 A. 583, 814 Pa 298- 
Atlas Metal Stamping Co. v. City of 
Philadelphia, 60 PaDlst. A Co. 78— 
Temple Israel of Wynnefleld v. City 
of Philadelphia, 42 PaDlst. A Co. 688. 

85* NJ—Roe v. Jersey City, 82 A. 
873, 79 N.J.Eq. 645. 

26. Ky.—Burnside Supply Co. ▼. 
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j Burnside Graded Common School, 

! 86 S\V2d 160, 260 Ky 482. 

61 C J. p 1087 note 46 

87. US —Hazzard v. O’Bannon, C C 
Mo, 36 F 854 

61 C J. p 1087 note 47. 

28. U.S—Lee v Bickel, Fla, 54 S 
Ct 727, 292 US 415, 78 LEd. 1337 
—Butler v D A Schulte. Inc, 
C C.A.Ala, 67 F 2d 632—Public 
Nat. B&nk of New York v Keat¬ 
ing, CCA NY, 47 F.2d 661, 81 
ALR. 497, affirmed Keating v 
Publio Nat Bank of New York, 62 
SCt. 137, 284 US 587, 76 LEd 
507. 

Ill —Kremers v City of West Chi¬ 
cago, 94 N.E 2d 337, 406 Ill 546 

Nev—Penrose v. Whitacre, 147 P 2d 
887, 62 Nev 239. 

N.M—Lougee v New Mexico Bureau 
of Revenue Commissioner, 76 P 2d 
6, 42 N.M 115 

61 C.J p 1088 note 49—21 CJ. p 76 
note 27 [bj. 

89. U.S—Chicago A N. W. Ry. Co. 
v Bauman, CCA Neb, 69 F.2d 171, 
certiorari denied Bauman v. Chica¬ 
go & N W Ry Co, 54 SCt. 641, 
292 US 632. 78 LEd. I486—Row- 
ley v. Chicago & N. W Ry. Co., 
CC.A.Wyo„ 68 F.2d 587, reversed 
on other grounds 56 SCt. 55, 293 
U.S. 102, 79 L.Ed. 222, mandate 
stayed 56 S Ct. 207, amended 55 
S.CL 211 first case, 298 U.S. 632, 79 
L.Ed. 641, rehearing denied 56 S Ct. 
211 secondl case, 293 U.S 632, 79 
L.Ed. 717—Pleasant v. Missouri - 
Kansas-Texas R. Co, C C.A.Kan, 
66 £^2d 842, certiorari denied Mis- 
souri-Kansas-Texas Ry. Co. v. 
Pleasant, 54 SCt. 376, 291 US. 
669, 78 LEd. 1051—Skagit County 
v. Northern Pac. R. Co., C.C.A. 



H 729-724 


TAXATION 


84 C.J. Si 


illegality is one which equally affects a large num¬ 
ber of taxpayers, bo that many individual actions 
at law would be brought if payment of the tax were 
enforced, this is ground for equity to interpose and 
determine the fundamental question in one action 
for injunction, 30 although some decisions hold that 
this should not be permitted where the persons af¬ 
fected by the tax have no joint or common interest 
in any piece of property assessed, as they would not 
be allowed to join in a suit for injunction but would 
have to file as many separate bills, 31 and a class 
bill to enjoin the collection of a tax has been held 
not to be within the jurisdiction of equity to avoid 
multiplicity of suits. 32 Furthermore, it has been 
held that a bill against an officer of one county to 
enjoin the collection of a tax by him does not state 
a case of equitable cognizance, on the ground of 
preventing a multiplicity of suits, by alleging that 
similar conditions exist m other counties, the officers 
of which are not parties to the suit and would not 
be bound by the decree. 33 

On the other hand, where an adequate remedy to 
prevent a multiplicity of suits exists, collection of 
tax will not be enjoined, 34 and thus the fact that 
plaintiffs were owners of much property affected 
by the tax affords no basis for the interposition of 
a court of equity to prevent multiplicity of suits 
where a claim for the refunding of the tax on all 
the property may be embraced in a simple proceed¬ 
ing. 35 So, where one party affected could protect 
himself and all the others in a single action, injunc¬ 
tion will not lie; 36 and neither will the collection 


be enjoined for this reason where the taxing body 
has confessed the error and the taxpayer is willing 
to pay the proper tax. 37 It will be assumed that tax 
officers will act in a practical way, 33 and will not 
assert the right to collect taxes which have once 
been defeated ; 33 and so collection of taxes will not 
be enjoined on the ground that, even if defeated 
in an action at law, claims for other illegal taxes 
standing on the same footing may subsequently be 
asserted. 40 

Availability of other remedy . The argument that 
a multiplicity of suits may be prevented will not 
induce a court of equity to take jurisdiction of a 
suit to enjoin a tax where complainant has failed 
to pursue the remedy afforded him by the statutes, 
by appealing to a board of review and ultimately 
to the courts. 41 

§ 724. — Cloud on Title 

Injunction will lie to restrain the collection of an 
illegal tax which is a lien on real estate and creates a 
cloud on the title, provided there la no adequate remedy 
at law. 

Injunction will lie to restrain the collection of an 
illegal tax which is a lien on real estate and creates 
a cloud on the title, 42 provided there is no adequate 
remedy at law; 43 but this is only where the il¬ 
legality or defect is not apparent but could be 
shown only by extrinsic evidence, since, if the tax 
is on its face unconstitutional or otherwise invalid, 
it constitutes no cloud on the title and there is no 
ground for the interference of equity. 44 So, where, 


Wash, 61 F.2d 638. 86 A.L.R. 1012. 
61 C J. p 1088 note 50. 

30. RI.—McTwlggan v. Hunter, 80 
A. 962, 18 R I. 776 
61 C.J. p 1088 note 61. 

31 U.S.—Cutting: v. Gilbert, C C. 

N.Y., 6 F.Caa.No.3,519, 5 Blatchf. 
259. 

61 C.J. p 1088 note 62. 

38* U.S.—]Matthews ▼. Rodgers, 
Mies. 62 S.ct 217, 284 U.S. 521, 
76 L.E4. 447. 

Different issues 

Bill to enjoin collection of state 
tax, alleged unconstitutionality of 
which depended on application of 
taxing statute to each plaintiff, and 
its effect on his business, allegedly 
interstate commerce, was held not 
to present case within equity juris¬ 
diction to avoid multiplicity of suits. 
—Matthews v. Rodgers, supra 

33. U.S.—Pullman Co. v. Tamble, 
C.CTenm, 173 F. 200. 

34. U.S.-—Central Pad. Ry. Co. v. 

Nevada Tax Commission, t>.C.Nev., 
8 F.Supp. 929. i 


Ala—City of Gadsden v. American 
Nat Bank, 144 So. 93, 226 Ala 
490. 

35. Neb.—Bellevue Imp Co. v. Bel¬ 
levue. 68 N.W. 446, 39 Nev. 876. 

38. Colo.—First Nat. Bank v. Pat¬ 
terson, 176 P. 498, 65 Colo. 166. 

61 C.J. p 1088 note 54. 

37. Colo.—Tallon v. Vindicator Con¬ 
sol. Gold Mining Co., 149 P. 108, 
69 Colo. 316. 

38. U.S.—City Council of Augusta 
Ga, v Timmerman, S.C., 238 F. 
216, 147 C.C A 222. 

39. U.S—City Council of Augusta, 
Ga f v. Timmerman, supra 

40. U.S.—Mullaney v. Hess, C.A. 
Alaska 189 F.2d 417. 

61 C.J. p 1088 note 58. 

43* U.£.—Indiana Mfg. Co. v. Koch- 
ne, Xnd., 28 S.Ct 462, 188 U.S. 681, 
47 L.E& 461., 

Equitable Jurisdiction where there 
is adequate remedy at law general¬ 
ly see supra f 722. 

48. Fla—Thursby v. Stewart, 188 
So 742, 108 Fla 996. I 
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Nev.—Corpus Juris cited la Penrose 
v. Whitacre, 147 P.2d 887, 890, 62 
Nev. 239 

61 C J. p 1089 note 68. 

Removal of assessment constituting 
cloud on title by Injunction to re¬ 
strain assessment see supra 8 682. 
Restraining tax sale of lands as 
casting cloud on owner’s title gen¬ 
erally see infra | 789. 

Suit to remove cloud from title see 
supra f 716. 

Vases against deoeased life tenant 

Unlevied executions, for taxes is¬ 
sued against deceased Ufe tenant in 
personam were held not clouds pn re¬ 
mainderman’s title, sinoe sale under 
levy of such executions would pass 
only life estate, which ho longer had 
any existence —Kirk v. Bray, 184 S.E 
733, 181 Ga. 814. 

43. Nov.— Corpus Juris sttstt la Pen¬ 
rose v. Whitacre, 147 P.2d 887, 890, 
62 Nev. 239. 

61 C.J. p 1069 note 64. 

44. Cal.—Las Animas 4b Ban Joa¬ 
quin Land Co. v. Preciado, 140 P 
239, 167 Cal. 580. 

61 C.J. p 1069 note 68 . 
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by the law of the particular state, a tax deed is no 
evidence of title, there is no reason far equity to 
interpose and prevent a sale ; 45 nor can such inter¬ 
position be justified where a levy has already been 
made on personal property for the satisfaction of 
the tax, since in that case the cloud, if any, is 
presumptively removed. 46 

§ 725. —— Conduct of Complainant aa Af¬ 
fecting Right in General 

The maxim that he who comes Into equity must 
come with elean hands Is applicable In a suit to re¬ 
strain the collection of a tax, and acts of the complainant 
constituting estoppel or waiver will bar Injunctive relief. 

The maxim that he who comes into equity must 
come with clean hands is applicable in a suit to 
restrain collection of a tax, 47 and relief will ac¬ 


cordingly be denied where there is no equity in the 
bill. 48 In accordance with the rule as to injunctions 
generally, if complainant has himself acted in such 
a way as to raise an estoppel against him, he will 
not be granted an injunction to prevent the collec¬ 
tion of a tax, 46 and his conduct may be such as to 
constitute the waiver of a right to injunction. 60 

§ 726. -Payment or Tender of Taxes Due 

Equity, sometimes by virtue of statute, will not en¬ 
join the collection of taxes, any portion of which Is 
legal and valid or admitted to be due, except on the pay¬ 
ment or tender of that portion. 

Equity, particularly where a statute so provides, 
will not enjoin the collection of taxes, any portion 
of which is legal and valid or admitted to be due, 
except on the payment or tender of that portion. 51 


Tax assessments and sales thereun¬ 
der as clouds on title generally see 
Quieting Title | 14 h 

46 . U.S.—Minturn v. Smith, C C. 
Cal., 17 F.Cas.No.9,647, 8 Sawy. 
142. 

46 . Mich.—Henry v. Gregory, 29 
Mich. 68. 

Utah.—Oregon Short Line, etc, R. 
Co. v. Standing, 87 P. 687, 10 Utah 

452. 

47. US—Findley v. Odland, C.C.A. 
Ohio, 127 F.2d 948. 

Okl—Chickasha Nat. Bank v. Cloud, 
139 P. 1184, 40 Okl. 628. 

48 . US—Findley v. Odland, C.C.A. 
Ohio, 127 F 2d 948. 

Cl C.J. p 1089 note 68. 

46 . Ill.—International Lumber Co 
v Emmeraon, 143 N.E 465, 811 Ill. 
664. 

61 C J. P 1091 note 89 
Estoppel and waiver generally see 
Injunctions 8 26 b. 

Tacts held to constitute estoppel 

(1) In general —Stout Lumber Co 
v. Parker. 122 S.W 2d 180, 197 Ark. 
65—61 CJ. p 1091 note 89 [a]. 

(2) Where national banks did not 
seek administrative correction of as¬ 
sessments of state tax on their 
stock, but admitted validity of as¬ 
sessments in their actions in state 
courts to enjoin collection of tax, 
and receiver of banks, in subsequent 
proceeding in state court for author¬ 
ity to sell realty of banks free from 
tax lien, did not challenge validity 
of assessments, receiver could not 
maintain action in federal court to 
restrain collection of tax on ground 
that 6s*66ftment6 were invalid.— 
Findley v. Odland, CCLAOhio, 127 
F.2d 948. 

(8) National bank which failed to 
return shares of nonresident stock¬ 
holders as required by federal stat¬ 
ute qot&ld not enjoin pollectipn of 

taxes assessed against bank as agent 


for such stockholders on ground that 
it could not be reimbursed because 
many shares had been transferred to 
others than those who owned them 
at time of assessment, since bank 
could not complain of what had been 
occasioned by its own wrong —At¬ 
lantic Nat Bank of Jacksonville v. 
Simpson, 188 So. 636, 136 Fla. 809. 

(4) Alleged purchaser of cattle 
from taxpayer who owed for delin¬ 
quent taxes on cattle was not enti¬ 
tled to injunction to restrain tax 
collector from selling cattle levied 
on for delinquent taxes, where pur¬ 
chaser agreed that cattle levied on 
could be held by sheriff for taxes, 
and purchaser failed to show owner¬ 
ship in cattle levied on.—Sneed v. 
Ellison, Tex.Civ.App., 116 SW.2d 
864, error dismissed 

(6) Taxpayer failing to Invoke ju¬ 
dicial procedure provided by law by 
which liability for tax may be test¬ 
ed is estopped to allege nonliability 
in proceeding to enjoin collection of 
tax.—Reynolds v. Fabritis. 172 So 
889, 233 Ala. 625. 

Facts held not to constitute estoppel 

(1) In general.—Ingersoll v. City 
of Philadelphia, 87 PaJDist. & Co 
643—61 C.J. p 1091 note 89 [b] 

(2) Taxpayer is not estopped to 
maintain suit to enjoin future col¬ 
lection of unlawfully imposed tax 
by previous payment of such tax 
over a period of years.—Smith v. 
City of Winter Haven, 18 So 2d 4, 
154 Fla. 489. 

(8) Where execution for taxes was 
barred for failure to record execu-1 
tion on general execution docket j 
within seven years from date when | 
taxes were due and execution could 
have been issued, taxpayer was no j 
longer bound for taxes and could | 
maintain action to enjoin enforce¬ 
ment of execution and for cancella¬ 
tion thereof, and was not estopped 
to do so because he owned property 
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for entire year for which taxes in¬ 
volved were due, and failed to make 
return of property for such year, 
and had not paid or offered to pay 
the taxes.—Buttles v. Dickey, 15 S E 
2d 445, 192 Ga. 382. 

(4) Since it must be presumed 
that tax would be computed in ac¬ 
cordance with rule of tax commis¬ 
sion, if report of taxpayer had cor¬ 
rectly and fully disclosed facts per¬ 
taining to business, fact that tax 
commission finally failed to do so 
through mistake or inadvertence is 
no reason for denying relief from an 
excessive charge—Air-Way Electric 
Appliance Corporation v. Archer, D 
C.Ohio, 3 F.2d 669, reversed on other 
grounds 45 S Ct. 12. 266 US. 71, 69 
LEd. 169. 

5a Go.—Corpus Juris cited in 
Mayor and Aldermen of Savannah 
v. Fawcett. 197 SE 253, 257, 186 
Ga. 132 

61 C J p 1092 note 90. 

61. Ala.—Crow v Outlaw, 145 So 
133, 225 Ala. 656. 

Cal.—Simms v. Los Angeles County, 
217 P.2d 936, 35 Cal.2d 303, certio¬ 
rari denied 71 S.Ct. 207, 340 U.S 
891, 95 L Ed 646, rehearing denied 
71 SCt. 291, 340 U S. 916, 95 L Ed 
662—De Mille v Los Angeles 
County, 77 P.2d 905, 25 Cal.App 2d 
506. 

Flo.—City of Fort Meyers v. Heit- 
man, 4 So 2d 871, 148 Fla. 482, re¬ 
hearing denied 5 So 2d 410, 149 
Fla. 203—Hackney v. McKenney, 
151 So. 524, 118 Fla. 176. 

Ga.—Lowe v. City of Atlanta, 11 S 
Eld 891, 191 Ga. 76—Elder v 
Home Bldg. 4b Loan Ass*n, 194 S E 
745, 185 Ga. 258—Pierce Trading 
Co, v. City of Blackshear, 186 S E 
721, 182 Ga. 649—Candler v. Gil¬ 
bert, 180 S»E. 723, 180 Ga. 679— 
HeiVington v. Ashford, 182 S.E 
197, 167 Ga. 810. 

Ind.—Chadwick v. City of Craw- 
fordsville, 84 N BL2d 937, 216 Ind 
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This rule does not apply where the assessment is 
wholly and entirely void, 62 although there is also 
authority to the contrary. 68 Furthermore, the rule 
does not apply where it is impossible for the tax¬ 
payer to tender any sum because it is impossible for 
him to say what, if anything, he should pay, 64 but 
"he is not relieved from tendering the amount due 
on the ground that all the data necessary were in 
the hands of the assessor. 66 It is not a condition 
of relief that complainant pay taxes on property 
which is taxable but which has not been assessed, 66 
or that he pay a tax, the assessment of which has 
not been extended; 57 and it has been held that, 
where suit is brought to enjoin that part of certain 
taxes only which is claimed to be invalid, complain¬ 
ants are not required to pay the taxes not sought to 
be enjoined a9 a condition precedent to their right 
to sue. 68 Where the same property has been as¬ 
sessed in two counties, the proper procedure is to 
pay the larger amount assessed by one of the coun¬ 


ties into court to abide the result of the determina¬ 
tion as to which assessment is valid. 68 

Statutory provisions requiring payment of taxes 
admitted to be due as a condition precedent to the 
maintenance of a suit to enjoin collection of an al¬ 
leged excessive tax are not invalid for that rea¬ 
son. 60 So a statute providing that one who 9eeks 
by suit to avoid a tax for irregularities going to 
the groundwork thereof can obtain that relief only 
on payment of the tax justly chargeable against 
him, ascertained by a proper reassessment, as there 
provided for, is valid, 61 and applies to suits com¬ 
menced before, but tried after, its passage. 62 

Sufficiency of tender and waiver . In order to 
be effective the tender of that portion of a tax 
which is legal and valid or admitted to be due must 
be unconditional 63 A tender in good faith of the 
amount believed to be justly due is sufficient; the 
fact that the court finds a greater amount to be due 
is no cause for dismissing the bill, but only affects 


399, 129 A.LR. 469—McCreery v 
I jam s, 69 N E 2d 133, 115 Ind.App 
631. 

Okl —Corpus Juris cited in Daven¬ 
port v Snyder, 90 P 2d 662, 653, 
185 Okl 160 

Tex —Earnest v. Standefer, Civ App . 
54 S W 2d 228—Patrick v. City of 
Taft, Civ App, 62 S W.2d 297, er¬ 
ror dismissed—Ramey v City of 
Tyler, Civ App, 45 8W2d 359. 

61 C J p 1089 note 69 

Xffsot of statute ou Jurisdiction. 

(1) Under statutory provision that, 
if proceedings to determine illegal¬ 
ity of tax have not been completed 
before certain date next following 
filing of petition, petitioners shall 
pay fifty per cent of remaining un¬ 
paid taxes for current year or fifty 
per cent of remaining unpaid taxes 
based on probable value of property 
and that failure to make such pay¬ 
ments shall operate "automatically" 
to dismiss petition, the quoted word 
means self-acting.—Land O'Lakes 
Dairy Co. v. Hintzen, 31 N.W.2d 474, 
226 Minn. 636. 

(2) Thus, where such statutory 
provisions were not complied with, 
and no application was made for 
waiver of such statutory require¬ 
ment, petition and all proceedings 
thereunder were automatically dis¬ 
missed as of date specified in stat¬ 
ute, and trial court was without Jur¬ 
isdiction to make any decision in the 
matter after that day, even, though 
matter had been heard before that 
date.—Land O'Lakes Dairy Co. v. 
Hintzen, supra 

Individual taxpayers suing in their 
own behalf are not entitled to main¬ 
tain suit* to restrain collection of 
taxes because of excessiveness, in 


absence of payment or offer to pay 
correct tax.—City of Birmingham v 
Board of Sup'rs of Oakland County, 
268 NW. 409, 276 Mich 1. 

Municipal corporation 

Although municipal corporation, as 
representative of Its inhabitants and 
in order to avoid multiplicity of 
suits, may maintain action to enjoin 
collection of tax, as discussed supra 
$ 718, its right is conditioned on 
further principle that in order to 
restrain collection of taxes because 
of excessiveness, party complaining 
must first pay or offer to pay cor¬ 
rect amount of tax, and in absence 
of payment is not entitled to main¬ 
tain action.—City of Birmingham v. 
Board of Sup'rs of Oakland County, 
supra. 

52. Ga.—Pullman Co v. Buttles, 199 
BE 821, 187 Ga. 217—National 

Linen Service Corporation v. May¬ 
or, etc., of Milledgeville, 179 S E 
837, 61 G&.App. 167. 

Ind—McCreery v I jams, 69 NE2d 
133, 115 Ind App. 631 
Mo —Municipal Acceptance Corp. v. 
Canole, 119 S.W.2d 820, 342 Mo. 
1170. 

Wash,—W. J. Lake & Co. v. King 
County, 101 P.2d 357, 3,Wash.2d 
500, certiorari denied King County 
v. W. J. Lake & Co, 61 0 Ct. 396, 
311 U.S. 715, 85 L.Ed 465 
61 C.J P 1090 note 70. ] 

Property not taxable , 

Status of property as exempt from 
state ad valorem taxation because 
moving in interstate commerce or as 
an import from a foreign nation 
may be tested in state court without 
first paying tax under protest— 
Washington Chocolate Co. y. King 
County, 152 P.2d 98L 21 Wash 2d 


630, certiorari denied 65 S Ct 1022, 
324 U.S 880, 89 L Ed 1431 

53. Xn view of statute forbidding 
suit to contest validity or tax unless 
tax has been paid, a tax collector 
could not be deprived of right to col¬ 
lect tax by injunction against col¬ 
lection unless tax was paid—Ameri¬ 
can Can Co v. McCanless, 193 S W.2d 
86, 183 Tenn 491 

54. Cal —Hughson v. Crane, 47 P 
120, 115 Cal 404. 

61 C J p 1091 note 71. 

55. Colo.—Hendrle v Acorn Gold 
Mining Co, 130 P. 74, 23 Colo App 
407. 

56. Mont—Clark v. Maher, 87 P 
272, 34 Mont 391 

57. Ill —Central Illinois Public Serv¬ 
ice Co. v. Swartz, 119 N.E. 990. 284 
Ill. 108. 

58. Fla.—Schleman v. Connecticut 
General Life Ins. Co, 9 So 2d 197, 
151 Fla. 96. 

Ind.—Bell v. Meeker, 78 NB. 641, 
39 Ind.App. 224. 

S.C.— Corpus Juris quoted la Home 
Building & Loan Ass’n v. City of 
Spartanburg, 194 S.B. 143, 150, 185 
SC. 353. 

59. N.C.—Sherrod v. Dawson, 70 S 
E. 789, 164 N.C. 526. 

00. U.S.—Baldwin Tool Works v. 

Blue, D.C.W.Va., 240 F. 202. 

61 C.J. P 1091 note 77. 

61. Wis.—Flanders v. Merrimack, 4 
N.W. 741, 48 Wls. 587. 

68. Wis.—Flanders v. Merrimack, 
supra. 

63* La.—Louisiana Central Lumber 
Cp, v. May, 78 So. 660, r 14$ La. 4$0. 
61 C J. p 10.91 no ta 80* 
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the question of costs.® 4 The positive refusal of 
the collector to accept anything less than the whole 
tax when that part admitted to be due is tendered 
makes it immaterial that the tender was not a legal 
one. 65 Such refusal is a waiver of further tender, 66 
and it is sufficient for the taxpayer, seeking an in¬ 
junction to restrain the collection of that part of 
the tax alleged to be illegal, to deposit the money 
m court when ordered by the court. 67 A tender of 
part payment does not give the taxpayer standing 
in equity to restrain the entire tax, 68 since officers 
charged with the collection of taxes are not required 
or authorized to accept a tender of part payment 
or of levies for particular funds. 69 

§ 727. - Laches 

The right of action to restrain the collection of a 
tax may be lost by unreasonable delay amounting to 
laches. 

The right of action to restrain the collection of a 
tax may be lost by unreasonable delay amounting to 
laches. 70 What constitutes laches is a question for 
the exercise of a sound discretion by the court, 71 
and whether it exists must be determined from the 
particular facts in each case 72 However, it has 
been held that laches is not a defense to an action 
in equity to restrain collection of a void tax 73 

§ 728. - Proceedings and Relief 

a. In general 

b. Time to sue and limitations 

c. Parties 


d. Pleadings 

e. Evidence 

f. Dismissal 

g. Trial or hearing 

h Decree and relief granted 

i. Review 

a. In General 

The general rules relating to the Jurisdiction of a 
particular court to Issue an injunction are applicable 
in actions to restrain the collection of a tax. 

The general rules relating to the jurisdiction of 
a particular court to issue an injunction are ap¬ 
plicable in actions to restrain the collection of a 
tax. 74 Thus, a suit to enjoin the collection of taxes 
should be brought in a court having jurisdiction 
under the laws of the state, 75 and the courts of 
the United States are not without power to enjoin 
the collection of taxes levied by the authority of the 
states 76 The fact that a court is given jurisdiction 
to review an assessment on appeal does not confer 
on it jurisdiction over an original suit for an injunc¬ 
tion. 77 

Objection to jurisdiction of court to enjoin the 
collection of a tax from a corporation in the hands 
of a receiver is not waived by stipulation of counsel 
consenting to the entry of an order by the court 
that the receiver shall retain in his possession suffi¬ 
cient assets to satisfy the claim for the taxes 
ultimately found to be due, and that the lien of 
the levy theretofore made shall be released. 78 


64 . U S.—Chicago, etc, R Co. v 
Norton County, Kan , 67 P 413, 14 
CC.A. 458 

Wash—Landes Estate Co. v. Clal¬ 
lam County, 53 P. 670, 19 Wash 
569 

65 . Ill.—Hawkins v Lake County, 
136 NE 487, 303 Ill 624. 

61 C J. p 1091 note 82. 

66 . Okl —Gray v. Stiles, 49 P. 1083, 
6 Okl. 4o5. 

67 . Okl.—Gray v. Stiles, supra 

66. U.S.—Puget Sound Power & 

Light Co. v. City of Seattle, DC 
Wash., 300 F. 441, modiAed on 
other grounds, CCA., 5 F.2d 393, 
certiorari denied 46 S Ct. 24, 269 
US. 565, 70 L.Ed. 414. 

69 . U.S.-~Puget Sound Power 6 

Light Ca v. City of Seattle, su¬ 
pra. 

7(k Ga— Corpus Juris cited la 

Mayor and Aldermen of Savannah 
v. Fawcett, 197 S.E. 253, 257, 186 
Ga. 132. 

61 C.J. p 1092 note 92. 

71 . Mo.—Lyons v. School District 
of Joplin, 278 S.W. 74, 811 Mo. 349. 


72. Neb—Richards v Hatfield, 59 
NW 777, 40 Neb 879 

61 C J p 1092 note 94. 

Circumstances held to constitute 
laches 

pla.—Draughon v. Heitman, 168 So 
838, 124 Fla. 24, rehearing denied 
170 So 306, 125 Fla. 822. 

N.J—Luckenbach Terminals v. Tp 
of North Bergen, 6 A.2d 548, 125 
NJEq 662, affirmed Luckenback 
Terminals v North Bergen Tp, 
Hudson County, 11 A 2d 46, 127 
N J Eq. 93, appeal dismissed Luck¬ 
enback Terminals v. Township of 
North Bergen in Hudson County, 
61 SCt. 13, 311 US 608, 85 L Ed 
385. 

61 C.J. p 1092 note 94 [a]. 

Oiroumstaaecs held aot to constitute 

laches 

Go.—Montgomery v Suttles, 13 SB. 
2d 781, 191 Go. 781. 

61 CJ. p 1092 note 94 £bj. 

75. Neb.—Cullingham v. City of 
Omaha, 10 N.W.2d 615, 148 Neb 
744, rehearing denied 12 N.W.2d 
124, 143 Neb. 744, disapproving 
Harmon v. City of Omaha 73 N.W. 
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671, 63 Neb 164, and Morris v 
Merrell, 62 NW 865, 44 Neb 423 

74. Ga—Williams v Wilkinson 
County, 91 SE 671, 146 Ga 601 

61 C J p 1092 note 95 

Jurisdiction In injunction proceed¬ 
ings generally see Injunctions 5 
168 

Particular facts as vesting court 
with jurisdiction to enjoin collec¬ 
tion of tax see supra 89 717-727 

75. Ohio—Gerke v. Purcell, 25 Ohio 
St 229 

61 C.J. p 1092 note 95. 

76. U S —Pittsburgh, etc., R Co 
v. West Virginia Board of Public 
Works, W.Va, 19 S.Ct 90, 172 U.S 
32, 43 L.Ed. 854. 

61 C J. p 1092 note 96. 

Statutory limitation on power of 
federal district court to enjoin 
collection of state tax see supra 8 
717. 

77. Ky.—Sanford v. Roberts, 236 S. 
W. 571, 193 Ky. 377. 

78. D.C.—U. S. Trust Co. v. District 
of Columbia 48 App.D.C. 610. 

61 C.J. p 1093 note 5. 



I 728 


TAXATION 


84 C.J.S. 


Process . An injunction against the collection of 
taxes will be dissolved on the face of the papers 
where it was sued out without service on the col¬ 
lector of a rule nisi as required by statute. 79 

Bond . An injunction bond is not, in the absence 
of statute, required as a condition of granting a 
permanent injunction, 80 and it is only where the 
injunction is temporary or interlocutory that a bond 
is required. 81 Thus, where an order restraining the 
collection of taxes is sued out without execution of 
a bond required by statute for the amount of the 
taxes, interest, penalties, costs, and additional 
amounts, the injunction will be dissolved on the face 
of the papers. 82 

Conditions on granting or refusing injunctions . 
The general rules relating to conditions on granting 
or refusing injunctions are applicable to injunctions 
to restrain the collection of a tax. 83 

b. Time to Sue and Limitations 

Although an action to restrain the collection or en¬ 
forcement of a tax must not be brought prematurely, 
and ordinarily should be promptly or seasonably brought, 
it must be brought within the time prescribed by statute. 

It is essential, in order to enable the court to take 
jurisdiction of a suit to enjoin a tax, that there 


shall have been an assessment or levy of the tax 
in question, 84 and that the tax shall be due and its 
forcible collection threatened; 86 otherwise the ac¬ 
tion is premature. 86 So officers will not be re¬ 
strained from proceeding to impose a tax under an 
alleged invalid statute on the ground that it will 
create a cloud on title, where the tax does not be¬ 
come a lien on land until seized by the tax collector 
preliminary to a sale, 87 although it has been held 
that one against whom an unlawful exaction in the 
form of a tax is sought to be made by virtue of an 
unconstitutional statute or procedure is entitled to 
an injunction, if adequate remedy at law is not 
available, and that it is not necessary that he await 
the levy of a tax execution. 88 A proceeding to en¬ 
join an invalid tax is not within the statute of 
limitations, 89 but the suit must be promptly or 
seasonably brought, 90 and the right of action may 
be lost by unreasonable delay amounting to laches, 
as discussed supra § 727. Statutes limiting the time 
within which a taxpayer may contest the consti¬ 
tutionality or validity of a tax are valid exercises 
of legislative power, 91 and equity will not enjoin 
collection thereof in a suit commenced after ex¬ 
piration of the statutory period; 92 but, where the 
statutes fix no time limit, the court will not infer 
one. 93 


79. La.—Louisiana Central Lumber 
Co. v. May. 78 So 660. 143 La. 420 
61 C.J. p 1094 note 40. 

Process and appearance In suits for 
Injunction generally see Injunc¬ 
tions fi| 179-180. 

00. Ky.—Cossar v. Klein. 14 S.W. 
2d 160, 227 Ky. 768. reheard 36 
S.W.2d 883, 237 Ky. 666. 

81. U S.—Skagit County v. North¬ 
ern Pac. Ry. Co., C.C.AWash, 61 
F.2d 638, 86 A.L.R. 1012. 

Ark.—Jensen v. Radio Broad casting 
Co., 186 S.W.2d 931, 208 Ark. 617 
Ky -—Cossar v. Klein, 36 S.W.2d 833. 
237 Ky. 555—Cossar v. Klein, 14 
S.W.2d 160, 227 Ky. 768. 

Bond Or other security as condition 
of granting Injunction or restrain¬ 
ing order generally see Injunctions 
66 165-166. 

88, La.—Paepoke Leieht Lumber Co 
v. Clack, 68 So. 789, 137 La. 897— 
Howcott v. Smart, 51 So. 64, 125 
La. 60. 

88. Doing equity 

As a condition to Issuance of any 
restraining order under circumstanc¬ 
es of case, taxpayer should be re¬ 
quired to deposit in registry of court 
the amount of tax sought to be col¬ 
lected.—O’Brien v. Johnson, 202 P.2d 
248, 32 Wash.2d 404. 

84b Wis.—dchlits Realty Corpora¬ 
tion v. City of Milwaukee, 247 N. 


I w. 469, 211 Wia 62, followed in 

I Alaska Land Co. v City of Mil¬ 
waukee, 247 N.W. 462, 211 Wls 71, 
Uihlein v. City of Milwaukee, 247 
N.W. 463, two cases. 211 Wls. 72, 
Continental Realty Co. v. City of 
Milwaukee, 247 N.W. 463, 211 Wls 
73, New Jersey Theatre Co. v City 
of Milwaukee, 247 N.W. 464, 211 
Wis 75, Werdehoff Realty Co. v 
City of Milwaukee, 247 N.W 464, 
211 Wis. 76, Majestic Realty Cor¬ 
poration v. City of Milwaukee. 247 
NW. 464, 211 Wis. 77, and Gleno- 
gle Co. v. City of Milwaukee, 247 
N.W. 465, 211 Wia 78. 

61 C.J p 1093 note 6. 

85 . Colo—Insurance Co. of North 
America v. Bonner, 49 P. 366, 24 
Colo. 220. 

Ind.—Smith v. Smith, 65 N.E. 183, 
159 Ind. 388. 

86. U.S.—First Nat Bank v. Gildart, 
C.C.A.Miss., 64 F.2d 878, certiorari 
denied 54 S.Ct 60, 290 U.S, 631, 78 
L.Ed. 549. 

61 C.J. p 1093 note 7. 

87. Miss.—Thompson v. Kreutser, 60 
So. 334, 108 Miss. 388. 

88 . Ga.—Pullman Co. v. Buttles, 199 
8.EL 811, 187 GA 317. 

89 . Neb.—Richards ▼. Hatfield, 50 
N.W. 777, 779, 40 Neb. 879. 

61 C.J. p 1098 note 10. 
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9a Mo —Lyons v. School District 
of Joplin, 278 S.W. 74. 311 Mo. 349 
N.J.—Luckenbach Terminals v Tp 
of North Bergen. 6 A.2d 648, 125 
N.J.Eq. 662, affirmed Luckenback 
Terminals v. North Bergen Tp. 
Hudson County, 11 A.2d 46, 127 N 
J Eq. 93. appeal dismissed Lucken¬ 
back Terminals v. Township of 
North Bergen in Hudson County. 
61 S.Ct. 13. 311 US 608, 86 L.Ed 
385. 

Due time 

Taxpayer seeking to set aside as¬ 
sessment which is merely voidable 
must act in due time—Hackney v 
McKenney, 151 So. 524, 113 Fla. 176, 

9L La.—Morgan’s L. A T. R. & 6 
S. Co. v. Tax Collector, 76 So. 606, 
148 La. 190. 

Buie that proceeding to enjoin col¬ 
lection of tax on personalty must 
be brought within certain number of 
days had no application where tax 
was devoid of any legal basis.—Ov¬ 
erstreet v. Ty-Tan, Inc., Fla., 48 So. 
2d 158. 

98 . La.—Morgan’s L. & T. R. & 8. 8. 
Co. v. Tax Collector, 76 So. 606, 143 
La. 190. 

99 . U.S,—Bohler v. Callaway, Ga.. 
45 S.Ct 411, 36? U A, 479, 69 L. 
Ed. 746. 
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o. Partial 

(1) Plaintiffs 

(2) Defendants 

(1) Plaintiffs 

General rules at to partltt plaintiff apply In an ac¬ 
tion to raatraln the collection of a tax, and it la proper 
for any number of taxpayera to unite In the euit if the 
objection la one going to the legality of the tax in gen¬ 
eral, or to the validity of the entire assessment, and 
which affecte all the taxpayera equally and In common, 
and which can be determined on a tingle issue with like 
efTect aa to all concerned. 

General rules as to parties plaintiff apply in an 
action to restrain the collection of a tax. 94 Al¬ 
though it is improper for several persons to join in 
a bill to restrain collection of a tax who have no 
community of interest or any common ground of 
objection to the tax in question, 95 if the objection 
urged is one going to the legality of the tax in gen¬ 
eral, or to the validity of the entire assessment, and 
which affects all the taxpayers equally and in com¬ 
mon, and which can be determined on a single issue 
with like effect as to all concerned, it is proper 
for any number of taxpayers to unite in the suit, 96 
in which case the bill must be filed in behalf of 
plaintiffs and all others similarly situated, this aver¬ 
ment being essential. 97 Thus, taxpayers similarly 
affected may unite in bringing the suit, even though 
the remedy of each is perfect at law, and even 
though they have no common property which is 
affected, 98 although it has been held that the inter¬ 
ests of the taxpayers are not common in such a man¬ 
ner as to authorize a suit in equity by one or more 
in behalf of all, on the ground of avoiding a multi¬ 


plicity of suits, where the persons affected by the 
tax have no joint or common interest in any particu¬ 
lar piece of property assessed." 

(2) Defendants 

General rules govern as to who are or who are not 
necessary or proper parties defendant In a suit to en¬ 
join the collection of a tax. 

General rules govern as to who are or who are 
not necessary or proper parties defendant in a suit 
to enjoin the collection of a tax. 1 Thus, although 
it has been held unnecessary in a suit against a town 
for an injunction against the collection of a tax to 
join its agent, the tax collector, 2 ordinarily all the 
officers who have any duty to perform with respect 
to the collection of the taxes should be made par¬ 
ties, 3 and officers who have no duty to perform with 
respect to the collection of taxes, or who have no 
connection with the controversy, should not be made 
parties. 4 In addition it is proper to bring in those 
interested in the proceeds of the tax or for whose 
special benefit it was levied, 6 as judgment or bond 
creditors of a municipality 6 or a railroad aided by 
the tax; 7 and it has been held that the judgment 
creditor for whose benefit the tax was laid is a 
necessary party. 8 There is authority, however, to 
the effect that a railroad to be so aided is not a prop¬ 
er or necessary party. 9 The taxing unit is a proper 
party to the suit; 10 and in some jurisdictions the 
taxing unit or municipal corporation which is to 
receive the taxes is a necessary party, 11 but, in 
others, the rule is otherwise. 12 The state tax 
board is not a necessary party, 13 and neither is the 


94. Idaho.—First Sec Bank of Idaho 
v. Fremont County, 87 P.2d 1101, 
55 Idaho 76. 

9ft. Ind.—Jones v. Rushville Nat 
Bank, 87 NE. 888, 188 Ind. 87. 

61 C.J. p 1093 note 17. 

Persona entitled to seek relief see 
supra 8 718. 

Taxpayer suing* self as tax collector 

Pa.—Phillips v. School Diet, of Tp 
of Little Mahanoy, Com.Pl., 22 
Northumb.Leg.J. 44. 

96. Tex—Earnest v. Standefer, Civ. 
App., 54 S.W.2d 228. 

61 C.J. p 1093 note 18. 

97. W.Va.—Williams v. Grant Coun¬ 
ty Ct. 26 W.Va. 488. 63 Am.R, 94 
—Doonan v. Grafton Board of Ed¬ 
ucation, 9 W Va 246. 

32 C J. p 308 note 15. 

98 . Mich—Clee v, Sanders, 42 N.W. 
154, 74 Mich. 692 

32 C.J. p 303 note 14. 

99. Del.—Equitable Guarantee, etc., 
Co v. Donahoe, 45 A. 888. 

82 C.J. p 808 note 16» 

1 . U.S.—Skagit County v. Northern 


Pac Ry. Co.. C C A Wash , 61 F.2d 
638, 86 A.LR 1012 
61 C J. p 1094 note 21. 

Under statute suits brought to test 
legality of taxes, assessments, or 
tolls are maintainable solely against 
enforcement officer, without neces¬ 
sity of joining any other party —Ma¬ 
son Lumber Co. v. Lee, 171 So 332, 
126 Fla. 371. 

8 . La—Erwin v. Town of Franklin- 
ton, 58 So. 587, 130 La. 827 

3. N.C—Caldwell Land, etc, Co. v 
Smith, 50 S E. 653, 146 N.C. 199. 

61 C J. p 1094 note 21. 

State comptroller 

Statute relating to proceedings to 
cancel or contest tax assessment on 
tangible personal property contem¬ 
plates that state comptroller be made 
party thereto.—Simpson v. Loftin, 
33 So.2d 230, 160 Fla. 20. 

4. U.S.—U. S. Rubber Co. v. Query, 
D.C.SC., 19 F.Supp. 191. 

ft. Kan.—Carpenter v. Hindman, 5 
P. 165, 82 Kan. 601. 

61 C.J. p 1094 note 23. 
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6. Kan—Carpenter v. Hindman, su¬ 
pra. 

La—Shields v. Pipes, 31 La Ann 
765 

7. Mo—State v. Sanderson, 54 Mo 
203. 

8. La.—Shields v. Pipes, 31 La Ann 
765 

9. Ind—Jager v. Doherty, 61 Ind 
528 

10. La.—Erwin v. Town of Frank- 
linton, 58 So. 587, 130 La. 827. 

61 C J. p 1094 note 28. 

11. Ind—State v. Clinton County. 
68 NE. 295, 70 N.E. 373. 984, 162 
Ind 580—Bittinger v. Bell, 65 Ind 
445. 

12. La.—Kansas City, S. & G R> 
Co. v. Skinner, 81 So. 743, 145 La 
25. 

61 C.J. p 1094 note 80. 

13. Tex—Baker v. Druesedow. Civ 
App., 197 S.W. 1048, reversed on 
other grounds, Com.App., 229 S.W 
493, affirmed 44 S Ct 40, 2b3 U.S 
137, 68 LEd. 212. 

61 C.J. p 1094 note 81* 



§ 728 


TAXATION 


84 C.J.S, 


county auditor, 14 the parish board of reviewers, 1 ^ 
or, in a suit by the grantor of minerals to enjoin 
collection of taxes assessed on the minerals, the les¬ 
sees of the grantee. 16 The board of county commis¬ 
sioners is not a necessary party, 17 but it is a proper 
one. 18 A resident citizen and taxpayer of the town¬ 
ship in which the tax is assessed is a proper party 
defendant where the county treasurer, the necessary 
party defendant, is neither a citizen nor property 
owner in such township; 19 and a representative of 
the class burdened by a gross sales tax law should 
be a party to a suit to test its constitutionality. 20 

d. Pleadings 

(1) Bill or complaint 

(2) Answer 

(1) Bill or Complaint 

In a suit to restrain the collection of an Illegal or 
unjust tax, all the facts necessary to entitle the com- 
plainant to relief must be set forth in the bill or com¬ 
plaint. 

In accordance with the rule in injunction pro¬ 


ceedings generally, in a suit to restrain the col¬ 
lection of an illegal or unjust tax all the facts neces¬ 
sary to entitle complainant to relief must be set 
forth in the bill or complaint, 21 with such certainty 
to negative every reasonable inference that com¬ 
plainant will not be entitled to the relief sought, 2 * 
and irrelevant allegations should be excluded. 23 It 
is not sufficient to allege that the tax is “illegal” or 
“invalid,” but the facts which show it to be so must 
be set forth, 24 and whatever may be complainants 
ground of objection to the tax which he seeks to 
enjoin, he must allege it clearly and distinctly in 
his pleading, and not by way of inference or legal 
conclusions, but with a detailed statement of the 
facts on which he means to rely. 25 This rule has 
been applied to the alleged objection that the levy 
wa 9 in excess of the legal limit, 26 that there was 
no levy by proper authority, 27 no assessment made, 26 
no notice of assessment, 29 fraud in assessment, 30 
excessive valuation, 31 arbitrary and unreasonable 
valuation, 32 unlawful increase in assessment, 33 al¬ 
teration in assessment, 34 omission of property from 
the assessment roll, 36 assessment of property not 


14. US —Paxton v Ohio Fuel Sup¬ 
ply Co., C.C.A.Ohio, 11 F.2d 740. 

15. La—Bowman-Hicks Lumber Co 
v. Reid. 126 So. 232, 169 La. 905. 

16. Tex.—Hogg v Sheffield, Civ. 
App., 38 SW.2d 353 

17. Ind —Bittinger v. Bell, 66 Ind 
445. 

Okl —Rogers v Bass & Harbour Co , 
160 P 706, 47 Okl. 786 

18. N C.—Caldwell Land, etc , Co v 
Smith, 69 SB. 653, 146 NC 199 

61 C.J. p 1094 note 36. 

19. Ind.—Bittinger v. Bell, 65 Ind 
445. 

20. Ky — Moore v. State Board of 
Charities and Corrections, 37 S.W 
2d 41, 238 Ky. 243. 

21. Ill—Gates v. Sweitzer, 179 NE. 
837, 347 Ill. 353, 79 UR 1151. 

Ind —Chadwick v City of Crawfords- 
ville, 24 N.E.2d 937, 216 Ind. 399. 
129 A.L.R 469 
61 C J. p 1095 notes 44-63. 

Bill, complaint, or application for in¬ 
junction generally see Injunctions 
ft 182. 

Allegation* held sufficient 

Fla.—Hackney v. McKenney, 151 So. 
624, 118 Fla. 176. 

111.—Chicago Title A Trust Co. v. Mc¬ 
Donough, 189 N.«. 896, 355 Ill. 648. 
Tex.—Earnest v. Standefer, Civ.App , 
54 S.W.2d 228. 

61 C.J. p 1094 note 44 [a]. 

Allegation* held Insufficient 
Ga.—Summerville Cotton Mills ▼. 
Thomason, 176 S.E. 768, 179 Ga. 
622 . 

Ill.—Am#* v. Schlaeger, 58 N.E.2d 
937, 386 XU. 160—Gates v. Sweitzer, 


179 NE 837, 347 Ill. 363, 79 ALR 
1151. 

Wash —Palmquist v. Taylor, 31 P 2d 
894, 177 Wash 306 
61 C J p 1094 note 44 [b]. 

22. Ill.—Gates v. Sweitzer, 179 N 
E. 837, 347 Ill 353, 79 A.L.R. 1151 

23. Ind—Risley v Rumble, 144 N.E. 
568, 81 Ind App 573 

61 C.J. p 1094 note 45 

24. Ala.—New Decatur v. Nelson. 
15 So 275, 102 Ala 556. 

61 C.J. p 1094 note 46 

25. Colo—Denver & R. G. R. Co. v 
Board of Com’rs of Alamosa Coun¬ 
ty, 193 P 655, 69 Colo. 212 

61 C.J. p 1095 note 47. 

26. Neb—Burlington, etc, R Co v 
Kearney County, 23 NW. 559, 662, 
17 Neb 511, 518. 

27. Okl —Sharpe v. Engle, 89 P. 884, 
2 Okl 624 

28. Neb.—South Platte Land Co. v. 
Crete, 7 N.W. 859, 11 Neb 344. 

89. Md —Gittings v. Baltimore, 52 
A. 937, 54 A. 253, 95 Md. 419 
Construction 

In action to enjoin reassessment 
of taxes, where allegation in com¬ 
plaint was only to effect that plain¬ 
tiff did not receive notice required 
by statute, it will be presumed that 
the tax commission gave proper no¬ 
tice in absence of allegation to con¬ 
trary.—Knaus v. Rollof, 190 N.W 
463, 178 Wis. 579. 

30. Colo.—Hallett v. Arapahoe Coun¬ 
ty, 90 P. 678, 40 Colo. 808. 

61 C.J. p 1095 note 52. 
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Bill or oomplaint held sufficient 

I1L—Aldrich v Harding, 172 N.E. 
772, 340 Ill 354 

61 C.J p 1095 note 62 [aj 

Allegations held insufficient 

Ala.—Fuqua v. Spry Burial Ins. Co. 
47 So 2d 817, 254 Ala, 189 

Fla—Florida Growers v. City of 
Stuart, 141 So. 735, 105 Fla. 538 

Ill.—Tuttle v. Bell, 37 N.E 2d 180, 
377 Ill. 510, certiorari denied 62 
SCt. 801. 315 US 815, 86 L.Ed 
1213 

Kan —Hanzlick ▼. Board of Com’rs 
of Republic County, 88 P.2d 1111, 
149 Kan 667. 

61 C J. p 1095 note 52 [b], 

31. Ga.—Clements v. Peerless Wool¬ 
en Mills, 89 S.E 2d 175, 197 Ga. 
296. 

61 C J. p 1095 note 53. 

32. Arlz—Cochise County v. Copper 
Queen Consol. Min. Co, 71 P. 946, 
8 Ariz 221 

Ill —Firemen’s Ins. Co. v. Hogan, 
68 Ill.App. 514. 

Complaint or petition held sufficient 

Tex—Nederland Independent School 
Dist. v. Carter, Civ.App., 78 S.W 
2d 935. 

Allegations held insufficient 

Fla—Robins v. Daniel, 9 So.2d 881. 
151 Fla. 199. 

33. Ga.—Richards v. Zentner, 167 S 
E 516, 176 Ga. 222. 

61 C.J. p 1095 note 55. 

34. Md.—Gittings v. Baltimore, 52 
A. 937, 64 A. 258, 95 Md. 419. 

36. Wis.—Duluth Log Co. v. Haw¬ 
thorne, 120 N.W. 264, 189 Wis. 170. 
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belonging to complainant,** taxation of exempt 
property or property not subject to taxation, 37 non¬ 
residence of plaintiff in the taxing district, 88 sys¬ 
tematic, intentional discrimination, 39 discrimination 
against plaintiff and other nonresidents, 40 or dis¬ 
crimination against national banks. 41 A complain¬ 
ant is not debarred from maintaining a suit to 
enjoin the enforcement of taxes illegally levied on 
lands because his bill does not allege him to be the 
owner of such lands where no objection is taken to 
the pleading, and the proofs, taken by stipulation, 
establish his ownership. 42 A bill showing on its 
face that plaintiff is not entitled to the relief sought 
is bad on general demurrer. 48 

Jurisdiction . The jurisdiction of the court over 
the subject matter should affirmatively appear from 
the face of the petition, 44 and, since jurisdiction is 
to be determined by the nature and extent of the 
injury petitioner will sustain if the writ is not is¬ 
sued, 45 he should state the value of the property 
seized. 4 * Where the jurisdiction is conferred or 
limited by statute, the bill of complaint must bring 
the case within the statute. 47 


Invalidity or unauthorised purpose of levy. One 
seeking to enjoin collection of a tax must allege the 
invalidity thereof or levy of assessment for an 
unauthorized purpose. 48 Where the ground for re¬ 
lief relied on is that the tax casts a cloud on com¬ 
plainant’s title, the complaint should distinctly and 
plainly allege that the proceedings were apparently 
within the power of the taxing body and on their 
face were valid and created a valid lien, and that, 
notwithstanding such apparent validity, the pro¬ 
ceedings were wholly void by reason of certain 
extrinsic matters which should be stated, and which, 
it should appear by the complaint, could be estab¬ 
lished only by other evidence 49 

Nontaxabxlity or payment One seeking to en¬ 
join the collection of taxes altogether must show 
that the assessed property is not subject to taxa¬ 
tion, or that the tax has been paid 50 So, where 
the taxpayer admits nonpayment of the tax, he must 
show that the property was not subject to taxa¬ 
tion. 51 

Imminence of injury . Complainant, m a suit to 
restrain collection of a tax, must show that the 


Taxability of omitted property 

Landowners claiming: that realty 
had been assessed without uniform¬ 
ity could not obtain relief where they 
failed to allege facts from which it 
might be determined whether or not 
omitted personalty was taxable — 
Bistor v McDonough. 181 KB 417, 
348 III 624, certiorari denied 53 S Ct 
90, 287 US 641, 77 L Ed 555 

36. US —Procter & Gamble Dis¬ 
tributing Co v. Sherman, D C N 
Y. 2 F 2d 165 

61 C J p 1095 note 58 

37. Ark—Grand Lodge F & A M 
v. Taylor, 226 S W. 129, 146 Ark 
316 

61 C J p 1095 note 59 
Allegations held iasuffleient 

(1) In resident’s suit to enjoin col¬ 
lection of taxes on intangible per¬ 
sonal property, allegation of bill that 
intangibles have business situs in 
other named states is insufficient to 
show business situs thereof else¬ 
where than in state, as required to 
relieve them from taxation at own¬ 
er’s domicile—Starkey v. Carson, 189 
So. 385. 138 Fla 301. 

(2) Where petition alleged that 
plaintiff was partnership, with its 
principal office in certain county, all 
of its members residing therein, and 
that lumber situated in other coun¬ 
ties, which plaintiff sought to have 
declared not taxable in the county, 
was manufactured by portable saw¬ 
mills placed on each tract, and for all 
that appeared in .petition sawmills 
were so placed temporarily for one 
purpose and everything in nature of 


business enterprise had been moved 
on or before taxing date, petition 
failed to allege facts showing that 
the lumber situated outside of coun¬ 
ty w r as not taxable in that county — 
Collins v. Mills, 30 S E 2d 866, 198 
Ga 18. 

(3) Other allegations see 61 C.J 
p 1095 note 59 [a]. 

38. Ark —Blake v Jordan, 45 Ark 
265 

39. Allegations held sufficient 

US—Chicago & N W Ry Co. v 
Bauman, C C A Neb . 69 F 2d 171, 
certiorari denied Bauman v Chi¬ 
cago & N W Ry Co, 54 S Ct 641, 
292 US 632, 78 L Ed. 1485 
61 C J p 1095 note 61 [a]. 

40. Wis—Duluth Log Co v, Haw¬ 
thorne, 120 NW 864, 139 Wis 170 

41. US—First Nat Bank of Guth¬ 
rie Cenjter v. Anderson, Iowa, 46 
SCt. 135, 269 US 341, 70 L Ed 
295. 

61 C J p 1095 note 63 

42. US —Clearw'ater Timber Co v 
Shoshone County, C.C.Idaho, 155 F 
612. 

43. Colo—Wason v. Major, 50 P 
741, 10 Colo.App. 181. 

61 C.J. p 1096 note 65. 

Xeaxi&g of demurrer 

(1) Under statute dismissal before 
appearance term of petition seeking 
to restrain enforcement of tax ex¬ 
ecution was held not error—Cochran 
v. Knott, 139 SE 818, 165 Ga. 109 

(2) Hearing of demurrer general¬ 
ly see Pleading § 264, Injunctions 3 
185 o. 


44. Tex—Marion County v Perkins 
Bros Co. Civ App, 171 S W. 789 

45. Tex —Marion County v. PeTkins 
Bros Co , supra 

46. Tex —Marion County v Perkins 
Bros Co, supra. 

47. Miss —Purvis v Robinson, 69 
So 673, 110 Miss 64 

Wash —Andersen v. King County, 
138 P 2d 872, 18 Wash 2d 176. 

48. N.C —Outlaw v. Cooper, 139 S 
E 447, 194 NC 268—Hunt v. Coop¬ 
er, 139 SE 446, 194 N C. 265. 

Emergency tax 

Allegations that economies in gov¬ 
ernment of city and county could be 
effected by elimination of employees, 
and by other means, were held not 
to entitle taxpayer to injunction 
against emergency tax in absence of 
allegation of fraud, corruption, or 
dishonesty in connection therewith, 
or that county board of adjustment 
had failed to follow law relating to 
levy of emergency tax—Martin v 
Ortlieb, 1 N E 2d 1000, 210 Ind *199 

49. NY.—Hey wood v. Buffalo, 14 N 
Y 541. 

61 C J. p 1096 note 73. 

50. Ind.—McCrory v. O'Keefe, 70 N 
E. 812, 162 Ind. 534. 

61 C.J. p 1096 note 74. 

51. Ind.—Miami Coal Co. v Fox, 176 
NE. 11, 203 Ind. 99 

Mont—Commercial Credit Co v 
O'Brien, 146 P.2d 637, 115 Mont 
199, appeal dismissed 65 S Ct 75, 
323 US. 665, 89 L Ed 541. 
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necessary authority to collect the tax is in the hands 
of the proper officer and that proceedings against 
him or his property are immirient, 68 and that they 
will cause him an irreparable injury, and as to this, 
he must state the facts showing what the injury 
will be and how and why it will result. 68 

Description of property. Complainant seeking to 
restrain collection of a tax casting a cloud on his 
title should distinctly and plainly allege a descrip¬ 
tion of the land. 54 

Amount of tax. The complaint, in a suit to re¬ 
strain collection of a tax, must show the amount 
of the tax assessed against plaintiff or demanded 
of him, 55 and, if any part of it is admitted to be 
legal, the amount thereof must be specifically 
stated. 56 

Availing of primary remedy. Where the party's 
primary remedy would be by appeal to the board of 
equalization or review, the bill, in a suit to enjoin 
collection of a tax, must allege the steps taken to 
avail himself of this remedy or his excuse for not 
doing so, 57 and, if it shows on its face that he 
refused or neglected to avail himself of such rem¬ 
edy, it is bad on demurrer. 58 

Payment or tender of taxes due . Where the bill, 
in a suit to enjoin collection of a tax, admits or 
shows that any part of the tax in question is legal 
and valid, it is demurrable if it fails to aver the 
payment or tender of such portion, 59 or an offer 
to pay such amount as the court may find to be 
justly and equitably due, 60 and, if a tender is 


averred, it is necessary to allege when the tender 
was made, or that a sufficient sum was offered to 
discharge the taxes, penalty, and interest, 61 failure 
to do so being a demurrable defect. 68 An averment 
of payment or tender is not necessary, however,, 
when the allegations of die bill show that all the 
taxes assailed are void and inequitable, 68 or that the 
void and inequitable part is so inextricably mingled 
with the part justly due that the two cannot be ap¬ 
proximately separated, 64 or, so it has been held, 
where the bill shows precisely the amount of the il¬ 
legal tax and asks to have collection of that only 
restrained. 65 

Verification . The bill or complaint in a suit to 
enjoin the collection of taxes should be properly 
verified. 66 

Leave to amend the bill will be given in a proper 
case. 67 

Sanction by judge. Under statutes requiring a 
petition in which extraordinary relief is sought to 
be sanctioned by the judge, discussed generally in 
Pleading § 410, a petition to enjoin the collection of 
a tax must be sanctioned by the judge, 68 and a peti¬ 
tion, which is filed without having first been legally 
sanctioned, is a nullity. 69 

(2) Answer 

In a suit to enjoin the collection of a tax the answer 
must be responsive to the bill, and must be direct and 
positive in its averment of facts. 

The rules as to the requirements and sufficiency 
of the answer in an injunction suit generally are ap- 


52. Tex.—Marlon County v. Perkins 
Bros., Clv.App., 171 S.W. 789. 

61 C J. p 1096 note 76 

53. Colo—Insurance Co. of North 
America v. Bonner, 49 P. 966, 24 
Colo. 220. 

61 C J. p 1096 note 77. 

54. Mich.—Conway v. Waverly Tp 
Board, 15 Mich 257. 

55. Ky.—Chambers v Adair, 62 S W 
1128, 110 Ky. 942, 28 Ky.L. 373. 

61 C.J. p 1096 note 79. 

56. Ill.—People v. Cairo, V. & C. Ry. 
Co, 94 NE 10. 249 Ill. 53 

61 C.J. p 1096 note 80. 

57. U S.—Albertville Nat. Bank v. 
Marshall County, Ala., C.C.A-Ala., 
71 F 2d 848. 

•1 C.J. p 1087 note 31. 

58. Okl.—Higgins, Neville Sc Boddy 
V. Wood. 143 P. 662, 43 Okl. 654— 
Fast v. Rogers, 119 P. 241, 30 Okl. 
289. 

59. Ind.—Chadwick v. City of Craw- 
fordsville, 24 N.B.2d 987, 216 Ind. 
899, 129 A-k-R- 469. 

61 C.J. P 1097 note 83* 


Allegation held lnsnttolent 

Since taxpayer who seeks injunc¬ 
tion against enforcement or collec¬ 
tion of a tax must first pay or ten¬ 
der amount which Is “conceded" to 
be legally and properly due, quoted 
word meaning conceded by facts al¬ 
leged in complaint, allegation that 
taxpayer has paid all taxes which he 
is legally liable to pay is not suffi¬ 
cient within such rule, since it is 
only averment of legal conclusion 
and not of fact.—Chadwick v. City of 
Crawfordsville, supra. 

60. U.S.—Keokuk Sc Hamilton 
Bridge Co. v. Salm, Ill., 42 S.Ct 
207. 258 U.S. 122, 66 L.Ed. 496. 

61 C.J. p 1097 note 84. 

61. Or.—Richards v. Mohr, 148 P. 
1102, 73 Or. 57. 

62. Or.—Richards v. Mohr, supra. 

63. U.S.—Ritterbusch v. Atchison, 
T. Sc 0. F. Ry. Co., Okl., 198 F. 46, 
117 C.C.A 154, appeal dismissed 35 
S.Ct. 201, 235 U.S. 683, 59 LuEd. 423. 

Ind.—Yocum v. Brasil First Nat 
Bank, 48 N.B. 231, 144 Ind. 272. 
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04. U.S —Ritterbusch v. Atchison, 
T. Sc S. F. Ry Co., Okl, 198 F 
46, 117 CC.A 154, appeal dismiss¬ 
ed 85 SCt 201, 235 U.S. 688, 59 L. 
Ed 423 ‘ 

61 C J. p 1097 note 88. 

65. Mich —Clement v. Everest, 29 
Mich. 19. 

60. Tex.—City of Breckenridge v. 

Pierce, Civ.App,, 251 S.W. 316. 

61 C.J. p 1096 note 66. 

67. U.S—Cumberland Pipe Line Co. 
v. Lewis, D.C.Ky., 17 F.2d 167. 

61 C.J. p 1096 note 67. 

68. Ga.—Howard v. Warren, 69 S.E 
2d 503, 206 Ga. 888. 

Qualified judge 

’ Petition to enjoin collection of a 
tax, since it seeks extraordinary re¬ 
lief, must be sanctioned by resident 
judge of circuit before it can be filed, 
unless such judge is disqualified to 
act and, where he is disqualified, 
petition must be sanctioned by judge 
of some other circuit who Is quali¬ 
fied.-—Howard ▼. Warren, supra. 

69. Ga.—Howard v. Warren, suprtf 
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plicable in a suit to restrain the collection of a 
tax. 70 Thus, the answer must be fairly responsive 
to the bill, 71 and must be direct and positive in its 
averment of facts, and not consist of mere legal 
conclusions. 72 

Counterclaim. Although, in some actions to re¬ 
strain the collection of a tax, a counterclaim is 
not authorized, 78 in other actions it is authorized, 74 
and in such a case it has been held that it is imma¬ 
terial that the counterclaim in an injunction suit 
brought by executors as such asks for personal 
judgment against them. 76 

e. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

All presumptions are indulged In favor of the legality 
of the tax and tho regularity and correctness of the 
assessment, and the complainant has the burden of prov¬ 
ing the particular circumstances or grounds of objection 
on which he relies for relief. 

In a suit to enjoin the collection of a tax, all pre¬ 
sumptions are indulged in favor of the legality of the 


tax and the regularity and correctness of the as¬ 
sessment, 76 and complainant has the burden of prov¬ 
ing the particular circumstances or grounds of ob¬ 
jection on which he relies for relief, 77 unless the 
essential facts are admitted by the answer, in which 
case such evidence may be dispensed with. 78 The 
burden of proving certain facts may, however, be 
placed on defendant 78 by statute, 80 and, as in other 
actions, the burden of going forward with the evi¬ 
dence may shift from one side to the other as the 
case proceeds. 81 In a suit to enjoin collection of 
a tax, the assessor will be presumed to have in¬ 
tended the natural inevitable effect of his acts. 82 
It may be assumed that grazing lands in one county 
bear a reasonable relation in value to grazing lands 
in other counties, 83 but it will not be presumed 
that the legal reserve of a life insurance company 
is invested in nontaxable securities, since such ques¬ 
tion is one of fact. 84 In the absence of allega¬ 
tions and proof, the court will not presume that a 
discrimination is illegal, 86 and, where an attempted 
modification of a valid order increasing valuation 
of certain classes of property would result in un¬ 
just discrimination in the absence of an averment 
of authority, it will be assumed that the attempt 
was unauthorized and void. 86 


70. Or.—Vaughan v. Spence, 133 P 
2d 242. 170 Or 440 

61 C J. p 1097 notes 92. 93. 

Answers in injunction actions see In¬ 
junctions 8 183 

Answer held Insufficient 

In suit to enjoin collection of tax¬ 
es at assessed valuation where tax¬ 
payer alleged nearly a three hundred 
per cent assessment, answer that 
taxpayer’s property was assessed on 
the same basis as other property of 
like character was insufficient.— 
Schleman v. Connecticut General Life 
Ins Co.. 9 So.2d 197, 151 Fla. 96. 

71. U S —Louisville & N. R. Co. v 
Wright CCGa.. 190 F. 252. 

61 C.J p 1097 note 92. 

72. Arlz—Hampson v. Adams, 57 P 
621, 6 Ariz. 325. 

73. U.S.—Grand Trunk Western R. 
Co v. Brown, D C.Mich, 32 F.Supp. 
784. 

74. Wis—Bogue v. Laughlin, 136 N. 
W. 606, 149 Wis. 271, 40 L R.A., 
N.S., 927, Ann.Cas.l913C 1367. 

75. Wis.—Bogue v Laughlin, supra 

76. U. S.—Grand Trunk Western R. 
Co. v. Brown, D.C.Mich., 32 F.Supp. 
784. 

Oft.—Suttles v. Dickey, 15 SB.26 445, 
192 Ga. 382. 

Ill.—Lawton v. Sweitzer, 188 N.E. 
811, 354 Ill. 820—People ex rel. 
McDonough v. New York Cent. R. 
Co., 188 N.B. 807, 355 Ill. 86—Gates 


v Sweitzer. 179 NE 837, 347 Ill 
353, 79 ALR 1151 

Ind—Martin v Ortlieb, 1 N E 2d 
1000, 210 Ind. 199 

Kan —Associated Ry. Equipment 
Owners v Wilson, 208 P 2d 604, 
167 Kan. 608. 

Evidence of assessment see supra 8 
395 

Presumptions as to levy see supra 8 
366. 

77. U.S—Adams County v. North¬ 
ern Pac. Ry. Co, C C A Wash , 115 
F 2d 768—Great Northern Ry Co 
v Weeks, CCA.ND, 77 F 2d 405, 
reversed on other grounds 56 S Ct 
426, 297 US. 135, 80 L Ed 532— 
Pleasant v. Missouri-Kansas-Texas 
R Co, C.C A.Kan., 66 F.2d 842, cer¬ 
tiorari denied Missouri-Kansas- 
Texas Ry Co. v. Pleasant 54 S 
Ct 376, 291 US 659, 78 L Ed 1051 
—Grand Trunk Western R. Co v. 
Brown, DC Mich., 32 F Supp. 784— 
Lehigh Val. R Co. of New Jersey 
v. Martin, DCN.J, 19 F Supp 63. 
affirmed, C C.A, 100 F 2d 139, oer- 
tlorari denied 59 S.Ct 592, 306 U.S 
651, 83 L Ed. 1049, rehearing denied 
59 SCt 784, 306 U.S. 669, 83 L 
Ed 1068. 

Ill.—Chicago Title & Trust Co, v. 
McDonough, 189 N.B. 896, 355 Ill. 
648. 

Ind.—Davis v. Sexton, 200 N.B. 233, 
210 Ind. 138. 

Tex.—Montgomery County v. Hum¬ 
ble Oil & Refining Co., Ctv.App,, 
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245 S W 2d 326, error refused, no 
reversible error 
61 C.J p 1097 note 96 

78. Neb—Union Pac R Co v York 
County, 7 N.W 270. 10 Neb 612 

79. Legality of taxing process 

In suit to enjoin collection of tax 
whoever would justify collection of 
tax from taxpayer must establish le¬ 
gality of every step in taxing proc¬ 
ess. from beginning to end.—Smith & 
Son v MacAulay, 196 A 281, 109 
Vt. 326. 

80. Okl —Bailey v. Williamson-Hal- 
sell-Frazier Ca, 145 P. 412, 44 Okl 

586. 

61 C J p 1098 note 98. 

81. Ky.—Ward v. Wentz, 113 SW 
892, 130 Ky 705. 

61 C.J. p 1098 note 1. 

82. Idaho—Northern Pac. Ry. Co. v 
Clearwater County, 144 P. 1, 26 
Idaho 455. 

83. Wyo—Bunten v. Rock Springs 
Grazing Ass'n, 215 P. 244, 29 Wyo 
461. 

84. Tex.—City of Waco v Amicab’e 
Life Ins. Co., Civ.App. 230 SW 
698, affirmed, Com.App., 248 SIV 
832. 

85. Wyo.—Bunten v. Rock Springs 
Grazing Ass'n, 215 P. 244, 29 Wyo 
461. 

86 . Wyo. — Bunten v. Rock Springs 
Grazing Ass'n, supra. 
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(2) Admissibility 

The rules relating to the admissibility of evidence 
In Injunction proceedings generally govern In actions 
to restrain the collection of a tax. 

The rules relating to the admissibility of evidence 
in injunction proceedings generally govern in suits 
to restrain the collection of an invalid or irregular 
tax. 87 Thus, relevant and material evidence is ad¬ 
missible, 88 and immaterial and irrelevant evidence 
will be excluded. 89 When pertinent to the issues 
as made by the pleadings, evidence is admissible to 
show the value of the property taxed, 90 the arbitrary 
and intentionally wrong action of the assessment of¬ 
ficers or boards, 91 illegal discrimination, 92 or notice 
to the taxpayer of failure to make a true return. 93 
It is commonly proper to receive in evidence the 
original or duplicate assessment lists, 94 but the tax 
duplicate is not admissible for the purpose of show¬ 
ing what action was taken by the board of equaliza¬ 
tion where, under the controlling statutes, distribu¬ 
tion of the taxes is made by the county auditor 
after adjournment of the board. 95 In a suit to en¬ 
join a tax for a special purpose on the ground 
that the proceeds were to be used for general pur¬ 
poses, evidence that the special fund was mingled 
with the general fund by the treasurer is admis¬ 
sible, 96 and an explanation that the mingling of the 
funds was not intended as a transfer of the special 


fund to the general, which does not explain the fact 
of the mingling, is not admissible. 97 In an action 
based on valuation of unplatted land in excess of 
its fair market value, evidence is inadmissible on 
defendant's behalf to show that the land was as¬ 
sessed at about the same rate as land in the vicinity 
which has been platted. 98 Self-serving declarations 
are inadmissible. 99 Although it has been held that 
it is proper to receive in evidence, where necessary, 
the testimony of the assessors who made the assess¬ 
ment which is the subject of complaint, 1 it has been 
held that the state board of equalization cannot be 
compelled to submit to examination or cross-ex¬ 
amination as to the operation of its mind in making 
a challenged assessment. 2 

(3) Weight and Sufficiency 

It has been variously stated that, In order to au¬ 
thorize the issuance of an injunction against the collec¬ 
tion of a tax, the facts necessary to entitle a party to 
relief must be established by a preponderance of the 
evidence, clear proof, clear and convincing testimony, 
or clear and explicit evidence. 

It has been variously stated that, in order to 
authorize the issuance of an injunction against the 
collection of a tax, the facts necessary to entitle a 
party to relief must be established by a preponder¬ 
ance of the evidence, 3 clear proof, 4 clear and con- 


87. Ga—Northwestern Life Ins Co 
v Suttles, 38 S E 2d 786, 201 Ga 84, 
certiorari denied 67 SCt 490, 329 
U.S. 801, 91 L Ed 685, rehearing 
denied 67 S Ct 631, 329 US 835, 
91 L Ed. 707—McMillan v. Tucker, 
118 S.E. 391, 164 Ga. 154. 

Wash.—Guinness v King County. 
202 P 2d 737, 32 Wash.2d 503, 6 
A L R 2d 1361. 

61 CJ p 1098 note 9-p 1099 note 21 
Admissibility of evidence in injunc¬ 
tion proceedings see Injunctions $ 
191. 

88. Ga.—Northwestern Mut Life 
Ins. Co v. Suttles, 38 S.E.2d 786, 

201 Ga. 84, certiorari denied 67 
SCt. 490, 329 U.S 801, 91 L Ed. 685, 
rehearing denied 67 SCt 631, 829 
U.S 835, »1 LEd. 707—McMillan 
v. Tucker, 113 S.E 891, 164 Ga. 
164. 

Wash —Guinness v. King County, 

202 P.2d 737, 32 Wash.2d 503, 6 A. 
L.R.2d 1361. 

88 * U.S—Brown County v. Atlantic 
Pipe Line Co, C.C.A.Tex., 91 F 2d 
894, certiorari denied Atlantic Pipe 
Line Co. v. Brown County, Tex, 68 
S.Ct. 266, 302 U.S. 747, 82 L.Ed. 
677. 

Ga.—Hardin v. Reynolds, 6 S.E.2d 
828, 189 Ga. 584. 

61 C.J. p 1088 note 9. 


| 90. Tex —Montgomery County v 
Humble Oil & Refining Co., Civ 

j App, 246 S W 2d 326, error re¬ 
fused, no reversible error. 

61 C.J. p 1098 note 10. 

91. Mo —T J Moss Tie Co. v. Allen, 
App, 8 SW.2d 1038. 

61 C J. p 1098 note 11. 

98. US—Conn v. Ringer, C.C A 
Ohio, 32 F 2d 639 

61 C.J. p 1098 note 12 

93. Ga.—Douglas v. McCurdy, 115 S 
E. 658, 154 Ga. 814 

61 C.J p 1098 note 13. 

94. Ind—Hill v. Probst, 22 N.E 
664, 120 Ind. 528 

95. Ind.—Jones v. Rushville Natural 
Gas Co., 85 N E. 390, 135 Ind. 595 

96 . Tex —Veltmann v. Blator, Civ 
App., 219 S.W. 530. 

97. Tex—Veltmann v. Slator, supra. 

98. Wash.—Finch v. Grays Harbor 
County, 209 P. 833, 121 Wash. 486, 
24 A.L.R. 644. 

99. S.D.—Morse v. Stanley County, 
128 N.W. 153, 26 S D. 313. 

61 C.J. p 1099 note 21. 

1. Wash.—Eureka Dist. Gold Min 
Co. v. Ferry County, 68 P, 727, 28 
Wash 250. 

61 C.J. p 1098 note 16. 

2* U.S.—Great Northern Ry. Co. v. 
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Weeks, N.D , 66 S.Ct 426, 297 U.S 
135, 80 LEd 532 
61 C J. p 1098 note 16. 

3. Utah —Continental Nat Bank of 
Salt Lake City v. Naylor, 179 P. 
67, 54 Utah 49 

Inequality In assessment 

In suit to restrain enforcement of 
tax assessment, taxpayer contending 
that there was inequality between 
assessment of his property and that 
of other property in county is re¬ 
quired only to make a reasonable 
showing in that respect According¬ 
ly, where there were over one hun¬ 
dred thousand pieces of property as¬ 
sessed for taxes in county, taxpay¬ 
er. in order successfully to contend 
that there was inequality between 
assessment of his property and that 
of other property in county, was not 
required to prove basis used in as¬ 
sessing each other piece of property 
in county.—Dallas County v. Dallas 
Nat Bank, 179 S.W 2d 288, 142 Tex. 
489. 

4 . Cal.—Helms Bakeries v. State 
Board of Equalisation, 128 P.2d 
167, 58 Cal App.2d 417, certiorari 
denied Helms Bakeries v. State 
Board of Equalization of Califor¬ 
nia, 68 S.Ct. 530, 318 U.S. 766, 87 
LEd. 1129. 

Fla.—Hackney v. McKenney, 161 So. 
624, 113 Fla. 176. 
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vindng testimony or evidence, 5 or clear and ex¬ 
plicit evidence, 6 that complainant must show that 
greater injustice will result from denying relief 
than from granting it, 7 and that every reasonable 
hypothesis of legal assessment must be excluded. 8 
In the notes there are cases in which the evidence 


was held sufficient or insufficient to authorize the 
granting or refusal of an injunction, 9 or to establish 
certain matters relating to the validity of the tax 
generally, 10 such as the assessment generally, 11 
fraud or arbitrariness in assessment, 1 * valuation of 
the property, 13 discrimination in the assessment of 


Ill.—6922 Jeffery Apartment Bldg 
Corporation v Harding, 179 N.E. 
881. 347 Ill. 336. 

Mich—22 Charlotte, Inc, v City of 
Detroit, 293 NW 647, 294 Mich. 
275 

61 C.J. p 1099 note 23. 

6. US —Great Northern Ry Co v 
Weeks, CCA.ND., 77 F 2d 405. re¬ 
versed on other grounds 56 S Ct 
426, 297 U.S. 135, 80 L Ed 532. 

61 C J. p 1099 note 24 

6. Ill—Kelly v. Jones, 125 NE 334, 
290 Ill 375. 8 ALR 792 

7. N D —Hughes Electric Co v 
Hedstrom, 197 NW 133, 50 N.D 
522. 

8. Fla.—Roberts v. American Nat 
Bank of Pensacola, 115 So 261, 94 
Fla. 427 

9. Evidence held insufficient 

Tex—Sneed v Ellison, Civ App , 116 
SW2d 864, error dismissed. 

61 C J p 1099 note 28 [a]. 

10. Evidence held insufficient 

Ill —Kelly v. Jones, 125 N E 334, 290 
Ill. 375, 8 A.L.R. 792. 

61 C.J. p 1099 note 29 [a] 

11. Evidence held sufficient 

(1) To support conclusion that tax 
assessors exercised independent 
judgment in valuing property not¬ 
withstanding assistance of experts. 
—Clare v. Curran, 159 A 835, 52 R I 
196 

(2) To sustain judgment that re¬ 
assessment ordered by state board 
of tax commissioners was void be¬ 
cause limited to local taxing units 
—Postlewaite v. Hasse, 186 N.E 761, 
205 Ind. 396. 

(3) Other evidence held sufficient 
see 61 C.J. p 1099 note 30 [a]. 
Evidence held Insufficient 

To show Invalid assessments — 
Adams County v. Northern Pac Ry 
Co.. C.C.A-Wash., 115 F.2d 768— 
Pleasant v. Missouri-Kansas-Texas 
R. Co.. C C.A.Kan, 66 F.2d 842, cer¬ 
tiorari denied Missouri-Kansas-Tex¬ 
as Ry. Co. v. Pleasant, 54 S Ct. 376, 
291 U.S. 659, 78 L.Ed. 1051—Lehigh 
Valley R. Co. of New Jersey v. Mar¬ 
tin, D.C.N.J, 19 FSupp. 63—61 C.J 
p 1099 note 80 [b]. 

18. Evidence held sufficient 

U.S.—Great Northern Ry. Co. v. 
Weeks, N.D, 56 S.Ct. 426, 297 U.S. 
185, 80 LEd. 582. 

61 C.J. p 1099 note 81 [a]. 

Evideaoe held insufficient 

(1) Generally. 

U.S.—Rowley v. Chicago & N. W. Ry. 


Co., Wyo , 55 S Ct 55, 293 U S 102, 
79 L Ed 222, mandate stayed 55 
S.Ct. 207, amended 65 S Ct 211, 
first case, 293 US 532, 79 LEd 
641, rehearing denied 55 S Ct 211, 
second case, 293 US 632, 79 LEd 
717. 

Kan—Associated Ry. Equipment 
Owners v Wilson, 208 P.2d 604, 
167 Kan 608 

ND—Northern Pac Ry Co v State, 
299 NW 696, 71 N.D 93 
61 CJ p 1099 note 31 [b] 

(2) Refusal of board of review to 
reduce assessed value of apartment 
building was not evidence of fraud 
in taking excessive number of cubic 
feet or rate per cubic foot as factors 
—6922 Jeffery Apartment Bldg Cor¬ 
poration v Harding, 179 NE 881, 
347 Ill 336 

Excessive valuation as evidence of 
fraud 

(1) Excessive valuation can be 
considered as evidence of fraud on 
part of board of equalization if as¬ 
sessment is so grossly excessive as 
to authorize court to conclude as 
matter of law that board did not act 
honestly—Port Aithur Independent 
School Dist v Baumer, Tex Civ App , 
64 S.W 2d 412, error dismissed—61 
C J p 1099 note 31 [c] 

(2) It is not province of court to 
find that valuation is excessive, on 
conflicting evidence, and then con¬ 
sider finding as evidence of fraud on 
part of board of equalization—Port 
Arthur Independent School Dist v 
Baumer, Tex Civ App , 64 S.W 2d 412, 
error dismissed 

▲otual fraud need not be proved 
—National-Ben Franklin Fire Ins 
Co. of Pittsburgh, Pa. v Brenza, 104 
N E 2d 218, 411 Ill. 337—People ex 
rel McDonough v. Chicago, M, St. 
P. & P R. Co, 188 N E 404, 354 Ill 
438. 

1& Evidence held euffioieut 

(1) In general.—Burnett v. Neclar, 
Inc., 194 So 824, 142 Fla. 145—61 C.J. 
p 1099 note 32 [a]. 

(2) To show that property had 
been knowingly and purposely over¬ 
valued, so &i to justify decree en¬ 
joining collection of a portion of tax¬ 
es levied.—Bailey v. Megan, C.C.A. 
S.D., 102 F.2d 651. 

(3) To show that property was not 
valued for taxation purposes at more 
than true value.—Norfolk & W. Ry. 
Co. v. Board of Public Works of 
West Virginia, D.C.W.Van 8 F.Supp. 
791. 


(4) To warrant judgment for 
board on ground that valuation was 
fairly fixed on information and 
knowledge of majority of members 
of board —Lamar County Elec. Co¬ 
op Ass’n v Red River County, Tex 
Civ App, 170 S W 2d 579 
Evidence held Insufficient 

(1) In general.—Pleasant v Mis- 
souri-Kansas-Texas R. Co., C.C A. 
Kan, 66 F 2d 842, certiorari denied 
Missouri-Kansas-Texas Ry. Co. v. 
Pleasant, 54 S Ct 376, 291 US 659, 
78 LEd 1051—61 CJ p 1099 note 32 
[b] (2)—(4) 

(2) To show excessive valuation 

U S —Lehigh Val R Co of New Jer¬ 
sey v. Martin, C C A N J , 100 F 2d 
139, certiorari denied 69 S Ct. 592, 
306 US 651. 83 LEd 1049, rehear¬ 
ing denied 59 S Ct 784, 306 US 
669, 83 LEd 1063, certiorari de¬ 
nied Central R Co of New Jersey 
v Martin. 59 S Ct 692, 306 US. 
661, 83 LEd 1049, rehearing de¬ 
nied 59 SCt 784, 306 US 670, 83 
L Ed 1063, certiorari denied 59 S. 
Ct 592, 306 US 651, 83 LEd. 1049, 
rehearing denied 59 S Ct 785, 306 
U.S. 670, 83 LEd 1063, certiorari 
denied Delaware. L & W R Co v. 
Martin, 69 SCt 593, 306 US 651, 
83 LEd 1049, rehearing denied 59 
SCt 785, 306 US 670, 83 LEd 
1063, certiorari denied New York 
Cent R Co v Martin, 59 SCt 593, 
306 US 651, 83 LEd 1049, re¬ 
hearing denied 59 SCt 785, 806 
US 670, 83 LEd 1063, certiorari 
denied New Jersey & N Y R Co 
v Martin, 59 SCt 593, 306 US 
651, 83 LEd 1049, rehearing de¬ 
nied 59 SCt 785, 306 U.S. 670, 83 
L Ed 1063, certiorari denied New 
York S & W R Co v Martin, 59 
SCt 593, 306 US 651, 83 L.Ed 
1049, rehearing denied 59 S Ct 785, 
306 US 670, 83 LEd. 1063, certio¬ 
rari denied Erie R Co v. Martin, 
59 SCt 593, 306 US 651, 83 LEd 
1049, rehearing denied 59 S Ct. 785, 
306 U S 670, 83 L Ed. 1063, certio¬ 
rari denied Lehigh Val. R. Co. v. 
Martin, 59 SCt. 593, 306 US. 651, 
83 LEd. 1049, rehearing denied 59 
S.Ct. 785, 306 US. 670, 83 LEd, 
1063. 

Kan.—Miller Inv. Co. v. Board of 
Com'rs of Sedgwick County, 98 P. 
2d 109, 151 Kan 246. 

61 C.J. p 1099 note 32 [b] (1). 
Weight of evldeuoe 

In determining whether valuation 
of railroad property by state tax 
commission was excessive, federal 
court accepted value of stocks and 
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the property, 14 notice, 16 residence of plaintiff, 16 
ownership of the property, 11 situs of the property, 18 
taxability of the property, 19 and other matters. 20 

Estoppel . Parties to a suit, who admit that the 
actual value of property was in excess of its assessed 
value, are estopped to invoke, in order to sustain 
the assessment, the rule that, where the valuation of 
property is intrusted to the judgment of an officer, 
his decision raises more than a presumption of fact, 


84 C.J.S. 

and may not be overthrown by the testimony of 
two or three witnesses. 21 

f. Dismissal 

A complaint for Injunction to rootrain tho col lection 
of a tax will be dismissed on payment of the tax, and 
a bill or complaint must be dismissed where an adequate 
remedy exists at law. 

The general rules as to the dismissal of a bill or 
complaint in injunction proceedings apply in ac¬ 
tions to restrain the collection of a tax. 22 Thus, a 
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bonds stated by railroad in previous 
proceedings, rather than lower value 
testified to by railroad's experts in 
anticipation of trial of the pending 
case.—Grand Trunk Western R. Co 
v. Brown. D.C.Mich., 82 F.Supp. 784. 

14. Svideaoe hold sufficient 

(1) To show discrimination.—Po- 
teet v. W. T. Waggoner Estate, Tex 
Civ.App.. 96 S W.2d 405—61 C J. p 
1100 note 33 [a]. 

(2) To support finding negativ¬ 
ing systematic undervaluation of 
property of other taxpayers and un¬ 
lawful discrimination.—Phillips Pe¬ 
troleum Co v. Townsend, CCA. Tex., 
63 F.ld 293. 

(3) To sustain determination in 
favor of taxing officials.—North¬ 
western Mut. Life Ins Co v. Sut- 
tles, 38 S.E 2d 786, 201 Ga. 84. cer¬ 
tiorari denied 67 S.Ct. 490, 329 U.S 
801, 91 L Ed 686, rehearing denied 
67 S.Ct. 681, 829 U.3 836, 91 L.Ed 
707 

Xhrldenoe held Insufficient 

To show discrimination 
U S.—Lehigh Val. R Co. of New Jer¬ 
sey v. Martin, C.C A.N J., 100 F 2d 
139, certiorari denied 69 S.Ct. 592, 
306 U.S 651, 83 LEd. 1049, rehear¬ 
ing denied 69 S.Ct 784, 306 U.S. 

669, 83 L Ed 1063. certiorari denied 
Central R. Co. of New Jersey v. 
Martin, 69 S.Ct 692, 306 U.S 661, 
83 L.Ed. 1049, rehearing denied 59 
S.Ct 784, 306 U.S. 670, 83 L.Ed 
1063, certiorari denied 59 S.Ct 592, 
306 U.S 651, 83 L.Ed. 1049, rehear¬ 
ing denied 59 SCt 785. 306 US. 

670, 83 L.Ed. 1063, certiorari de¬ 
nied Delaware, L. & W. R. Co. v. 
Martin. 69 SCt 593, 306 US. 651. 
88 L.Ed 1049, rehearing denied 59 
S.Ct 785* 306 U.S. 670, 83 L.Bd. 
1063, certiorari denied New York 
Cent R. Co. v. Martin, 59 S.Ct 693, 
306 U S. 651. 83 L Ed. 1049. rehear¬ 
ing denied 69 S.Ct. 785, 306 U.S 
670, 83 L.Ed. 1063, certiorari denied 
New Jersey & N. T, R, Co. v. Mar¬ 
tin, 69 SCt 693, 306 U.S. 651, 83 
L.Ed. 1049, rehearing denied 69 8. 
Ct. 786. 306 U.S. 670, 83 L.Ed. 1068, 
certiorari denied New York - 8 . dc 
W. R. Co. v. Martin, 69 S.Ct. 698, 
806 *U.S. 661, 88 L.Ed. 1049, re¬ 
hearing denied 59 8.Ct 785, 306 U. 
B. 670, 68 LEd 1063, certiorari de¬ 


nied Erie R Co v. Martin, 59 SCt 
693, 306 US 651, 88 L.Ed 1049 
rehearing denied 59 SCt 785, 30C 
US 670, 83 LEd. 1063, certiorari 
denied Lehigh Val. R Co. v Mar¬ 
tin. 59 SCt 593, 306 U.S 661, 83 
LEd 1049, rehearing denied 69 S 
Ct. 785, 306 U.S. 670, 83 L.Ed. 1063 
—Brown County v. Atlantic Pipe 
Line Co., C C.ATex., 91 F.2d 394, 
certiorari denied Atlantic Pipe 
Line Co. v. Brown County, Tex, 68 
S.Ct 265, 302 U.S. 747, 82 L.Ed. 
677—Central R. Co. of New Jer¬ 
sey v. Martin, D C N.J., 30 F Supp 
41, reversed on other grounds, C C. 
A., Ill F.2d 968, certiorari denied 
Lehigh Val R. Co. v. Martin, 61 S 
Ct 943. 944, 945, 313 U S 568. 85 L 
Ed. 1527, Delaware, L & W. R Co 
v. Martin, 61 S Ct 943, 944, 945, 313 
U.S. 568, 85 LEd. 1627, Erie R. Co 
v. Martin, 61 SCt 948. 944, 945, 313 
U.S. 568, 85 LEd. 1527, New Jer¬ 
sey & N. Y. R. Co. v. Martin, 61 
S.Ct 943. 944, 946, 313 U.S. 568. 85 
L.Ed. 1627, New York Cent R. Co. 
v. Martin, 61 S.Ct 943, 946, 946, 

; 318 U.S. 668, 85 LEd. 1527 and New 

York & L. B. R. Co. v. Martin, 61 
S.Ct 944, 945, 946, 813 US 668, 
85 L Ed. 1527—-Grand Trunk West¬ 
ern R. Co. v. Brown, D.C.Mich., 82 
F Supp. 784—Norfolk St W. Ry. Co. 
v. Board of Public Works of West 
Virginia, D.CW.Va., 3 F.Supp. 791 
—Chicago & N. W. Ry. Co. v. Row- 
ley, D.CWyo, 1 F Supp. 729. 

Ga—Northwestern Mut. Life Ins. 
Co. v. Suttles, 38 S.E.2d 786, 201 
Ga 84, certiorari denied 67 S Ct, 
490, 329 U.S. 801, 91 L Ed. 685, re¬ 
hearing denied 67 S Ct. 631, 329 U. 
S. 835, 91 L.Ed. 707—Hardin v. 
Reynolds, 6 S.E 2d 328, 189 Ga 
634. 

61 C.J. p 1100 note 33 [bj. 

Prim* Yaola oaee 

Where taxpayer, In suit to restrain 
enforcement of assessment, showed 
that hla land waa assessed at value 
approximately seven times as high* 
as seven adjoining tracts of similar 
land, the taxpayer established a 
prlma facie ease of inequality of as¬ 
sessment, In View of total absenofe 
of evidence to the oontrary.—Dallas 
County v. Dkllas Nat. Bank, 149 8.W. 
2d 288, 142 Tex. 489. 
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15. Evidence held suffioieat 

(1) To sustain findings of fact to 
effect that debtor had been properly 
notified of the tax delinquency.—Em¬ 
blem. Inc, v. Montgomery. La.App, 
59 So 2d 226. 

(2) Other evidence held sufficient 
see 61 C J. p 1100 note 34 [aj. 

16. Kan —Boyd v Dexter, 173 I* 
292, 103 Kan 247. 

61 C J p 1100 note 35. 

Presumption that person return¬ 
ing to state within six months after 
changing abode to another state did 
not intend permanently to have 
abode in such other state with re¬ 
spect to taxation of Intangible prop¬ 
erty does not obtain where person 
returning was registered voter and 
taxpayer in other state for four 
years—Utz v Wallace's Adm’x, 60 
S W 2d 614. 249 Ky. 296. 

17. Or.—Silverfield v. Multnomah 
County, 192 P. 418, 97 Or. 488. 

61 C J. p 1100 note 36. 

18. Sridtaot held suffioieat 

To show taxable situs.—Missouri 
Pac R Co. v. Schnipper, C.C.A.I11 , 
56 F 2d 30—61 C.J. p 1100 note 37 
[a] 

Evidence held insufficient 

To show taxable situs in another 
taxing jurisdiction.—Smith v. Lum- 
mus, 14 So 2d 897, 153 Fla. 415, ap¬ 
peal dismissed 64 S Ct. 267, 320 U S 
717, 88 LEd 421, rehearing denied 
64 SCt. 486, 321 U.S. 801. 88 LEd 
1088—61 C.J. p 1100 note 87 [bj. 

19. Evidence held sufficient 

Wis.—Lincoln Fireproof Warehouse 
Co. v. City of Milwaukee, 241 N.W. 
623, 208 Wis. 70, motion denied 242 
N.W. 658. 208 Wis. 70. appeal dis¬ 
missed 53 S.Ct. 28, 287 UJ3. 667, 
77 L.Ed. 499. 

61 CJ. p 1100 note 88 [a]. 

80. U.B.—Chicago & N. W. Ry. Co 
v. Rowley, D.CWyo., 1 F.SUpp. 729 

Ga.—Summerville Cotton Mills v. 
Thomason, 176 8.E. 768, 179 Ga. 
622. 

Or.—rMiddlekaulf v. Galloway, 99 P. 

2d >24, 168 Or. 671. 

61 C.J. p 1100 note 89. 

81. U.S.~*Atchison, T. St 8. F. Ry. 
Co. v. Sullivan, Cola,, 178 F, 666, 
97 C.C.A. 1. 

88. U.S.—Hoey ▼. Coleman. C.C. 
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complaint for injunction to restrain the collection 
of a tax will be dismissed on payment of the tax,* 8 * 
and a bill or complaint must be dismissed where 
an adequate remedy exists at law,* 4 notwithstand¬ 
ing the objection is not in any way raised by defend¬ 
ant,* 8 but dismissal for such reason will be without 
prejudice to enable plaintiff to bring his action at 
law.* 8 

g. Trial or Hearing 

The general rules governing the trial or hearing In 
injunction proceedings apply to proceedings to restrain 
the collection or enforcement of a tax. 

The general rules governing the trial or hearing 
in injunction proceedings apply to proceedings to 
restrain the collection or enforcement of a tax. 27 
Since suits to enjoin the collection of a tax are 
equitable in nature, in deciding them the court will 
resort to equitable principles where possible. 28 Or¬ 
dinarily questions of fact are for the court, 29 but, 
where the case is submitted to a jury on special 
issues, as it may be, 80 instructions should be perti¬ 
nent to the issues 81 and not misleading, 82 and the 
court should not refuse to give a requested charge 
which would explain a misleading instruction giv¬ 
en. 88 


Dismissal. An action to restrain the collection or 
enforcement of a tax may be dismissed at the trial 
or hearing where it appears to be without equity 
or complainant fails to make out a case. 84 Thus, 
where plaintiff fails to prove the facts necessary 
to establish hU case, the proceedings must be dis¬ 
missed. 86 

Scope of inquiry . On a motion for preliminary 
injunction the merits of the case will not be con¬ 
sidered, but will be left for proof at the trial, 86 and, 
on the hearing of a suit to enjoin collection of a 
tax, only such questions as are raised by the plead¬ 
ings will be considered. 87 Any question bearing on 
the liability of complainant to taxation or the 
amount of taxes with which he is justly chargeable 
is a proper subject of inquiry, 88 but not the motives 
or reasons for levying the tax in question, unless it 
is charged to have been levied for an unlawful pur¬ 
pose; 39 and the title of the assessing or collecting 
officers to their offices is not a proper subject of 
inquiry. 40 Since the court cannot substitute its 
judgment for that of the proper taxing officials 
with respect to the valuation of property, its in¬ 
quiry is limited generally to a determination of 
whether the tax or assessment is illegal or invalid 
on the grounds raised by the pleadings. 41 Accord- 


N.Y., 46 F. 221, appeal dismissed 
13 SCt. 1047, 142 U.S 776, 37 L 
Ed. 966. 

Colo.—Belier v. Wilson, 163 P 861, 
62 Colo 653. 

Dismissal before hearing of injunc¬ 
tion suits generally see Injunctions 
8 198. 

23. Colo.—Belier v Wilson, supra. 

61 C.tT. p 1100 note 42. 

24. U.S—Hoey v. Coleman, CC 
N.Y., 46 F. 221, appeal dismissed 
13 SCt 1047, 149 U.S. 776, 37 LEd 
966 

Adequacy of legal remedy generally 
see supra 8 722. 

25. U.S—Hoey v Coleman, supra. 

61 C.J. p 1100 note 44. 

26. U.S.—Long v. Norman, C C.A. 
Mass., 289 F. 5. 

27. Ga.—Northwestern Mut Life 
Ins. Co. v Suttles, 38 S E 2d 786, 
201 Ga. 84, certiorari denied 67 
SCt. 490, 329 US. 801, 91 LEd 
686, rehearing denied 67 S Ct 631, 
329 U.S. 836. 91 L Ed 707 

61 C.J. p 1100 notes 48, 60-53, p 1101 
notes 54-66. 

28. Wash.—State v. Superior Court 
for Stevens County, 161 P. 77, 93 
Wash. 433. 

89. Ind.—Malott v. Lapsley, 164 N. 
E. 640, 88 Ind.App. 467. 

61 C.J. p 1100 note 48. 


30. Tex —Brown v First Nat Bank, 
CivApp, 175 SW. 1122 

61 C.J. p 1100 notes 60-62 

31. Tex.—Veltmann v Slator, Civ. 
App, 219 S.W 530 

61 C.J. p 1100 note 50 

32. Tex.—Brown v First Nat Bank, 
CivApp., 176 S.W 1122. 

61 C J. p 1100 note 61 

33. Tex.—Brow u v First Nat. Bank, 
supra. 

34. Ill —J B Inderrieden Co. v. 
Lindheimer, 18 N E 2d 881, 370 Ill. 
316. 

35. Okl —Brockhaus v Baysinger, 
126 P. 223, 34 Okl 483 

61 C J p 1102 note 76 

36. N.Y.—Brown v. Ward, 216 N.Y. 
S. 402. 

37. U.S —Illinois Cent R. Co. v. 
Greene, Ky, 37 SCt 697, 244 U.S 
555. 61 LEd 1309 

61 C.J. P 1100 note 53. 

Estoppel to deny ownership 

A county having charged property 
as belonging to plaintiff and listed it 
as his property is estopped to deny 
his ownership in a suit to enjoJn the 
collection of the tax.—Brandirff v. 
Harrison County, 50 Iowa 164. 

38. U.S.—Hills v. National Albany 
Exch. Bank, N.Y., 12 F. 93, 105 U.S. 
319. 28 LEd 1052. 

38. » Ind —Logansport v. Seybold. 69 
Ind. 225. 


40. La.—Lambeth v. De Bellevue, 24 
La.Ann. 394. 

41. U S —Great Northern Ry. Co v. 
Weeks, N.D, 56 S Ct 426, 297 U S. 
135, 80 L.Ed. 532—Rowley v. Chi¬ 
cago & N W Ry Co, Wyo., 65 
S Ct 55, 293 U.S 102, 79 L Ed. 222, 
mandate stayed 65 S.Ct 207, 
amended 55 S Ct 211, first case, 
293 US. 532, 79 L.Ed. 641, rehear¬ 
ing denied 55 SCt 211, second 
case. 293 U S. 632, 79 L.EdL 717. 

Ga.—Suttles v Montgomery, 17 S.E. 
2d 734, 193 Ga. 128 

Kan —Associated Ry. Equipment 
Owners v Wilson, 208 P.2d 604, 
167 Kan. 608. 

Whether mis judgment or omission 

by state board of equalisation and 
assessment in matter of assessment 
of property for taxation ie vital and 
Intentional Is always open to In¬ 
quiry by court, under proper allega¬ 
tions—Chicago A N. W* Ry. Co. v. 
Bauman, C.CA.Neb., 69 F.2d 171, cer¬ 
tiorari denied Bauman v. Chicago A 
N. W. Ry. Co., 54 S.Ct 641, 292 U.S. 
632, 78 L.Ed. 1485. 

Bevlew and revision of taxpayer’s 
ren di tion of property 
In , taxpayer's injunction suit, 
court, finding valuation of city 
equalisation board arbitrary and il¬ 
legal, not merely excessive, could 
not at instance of city filing cross 
action, review and revise taxpayer’s 
rendition of property.—Rainey v. 
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ingly, it has been held that the court, in a suit by 
a railroad to enjoin the collection of taxes levied 
by local officers on money, cannot inquire into the 
evidence on which the state tax commissioners acted 
in assessing the property of the railroad, but must 
presume that the board discharged its duty and con¬ 
sidered the money of the company in determining 
the valuation of the property. 42 The law does not 
contemplate that the courts shall attempt to ascer¬ 
tain the amount of taxes which would be legally pay¬ 
able by a complainant if all of the property liable 
to taxation had been properly assessed, where it ap¬ 
pears that much property subject to the assessment 
was not assessed; 43 the remedy in such a case is 
a duly authorized and proper assessment of all 
property liable to be assessed, 44 

Findings. In accordance with the rule in injunc¬ 
tion proceedings generally, the findings in a suit 
to restrain collection of a tax must be within the 
issues made by the pleadings, 46 and should be con¬ 
sistent with each other 46 A special finding is not 
insufficient because it does not find that the treasurer 
was threatening to levy and sell, where the law 
made it a duty of such officer to levy and sell on 
failure to pay. 47 A finding merely that plaintiff 
nad acquired from the county the right to cut and 
remove timber on county school lands does not 
show that title to the timber, while standing on 
the land, was in him 48 

h. Decree and Relief Granted 
(1) In general 


(2) Construction, operation, and effect 
< of decrefe < 

(1) In General 

Where a court of equity acquires jurisdiction of a 
suit to enjoin the colfeetlon of an Illegal tax, It may 
settle fully the rights of the parties as to the entire 
subject matter of the litigation, but the Judgment should 
be confined to the Issues raised by the pleadings. 

When a court of equity acquires jurisdiction of 
a suit to enjoin the collection of an illegal tax, it 
may settle fully the rights of the parties as to the 
entire subject matter of the litigation, 49 notwith¬ 
standing a subsequent wrongful sale of the property 
by defendant for taxes. 60 Where the entire assess¬ 
ment of the tax is illegal, the collection of the en¬ 
tire tax on property thus illegally assessed may be 
enjoined; 51 but, if any separable portion of the tax 
is just and legal, only the remainder should be en¬ 
joined, not the whole; and the rule applies where 
the tax as a whole is found to be excessive in 
amount. 52 Subject to this rule, the court may so 
frame its decree as to give the successful complain¬ 
ant complete protection against any attempt to en¬ 
force the tax or against any semblance of liability 
for it, 53 but the judgment should be confined to the 
issues raised by the pleadings. 64 Where a suit is 
brought by plaintiff on his own behalf and "on be¬ 
half of numerous other landholders" who are not 
named and whose properties are not set forth with 
certainty, judgment cannot be entered in their 
favor. 55 If the issues are found for defendant 
municipality, it is entitled to a judgment for the 


City of Tyler, TexCivApp., 45 SW. 

2d 359. 

42 . Ind.—Clark v Vandalia R. Co. 
86 NE 851, 172 Ind 409. 

43 . Fla.—Folsom v First Nat 
Bank, 121 So. 559, 97 Fla. 425. 

61 C J p 1101 note 58. 

44 . Fla.—Folsom v. First Nat. 
Bank, supra. 

61 C.J. p 1101 note 59. 

45. Tex—Rowland v City of Tyler, 
Com.App., 5 S.W.2d 756, rehearing 
denied 6 S W 2d xxl. 

61 C J. p 1101 note 63. 

46. Tex —Druesdow v. Baker, Com 
App. 229 SW 493, affirmed 44 
S.Ct. 40, 263 US. 137, 68 L.Ed 
212 

61 C.J. p 1101 note 64. 

47. Ind—Warrick v. Spry, 97 N.B. 
361, 49 Ind App 327. 

46. Tex.—Montgomery v. Peach Riv¬ 
er Lumber Co, 117 S.W, 1061, 64 
Tex.Civ.App. 143, error dismissed. 
Sup., 124 S.W. 904. 

49 . U.S.—Shaffer v. Carter, Okl„ 40 
S.Ct. 221, 262 U.S. 87, 64 L.Ed. 445. 


Va.—Tiller v. Excelsior Coal, etc, 

Corp.. 66 8 E 507, 110 Va 151 

Retention of money deposited on re¬ 
mand 

Where taxpayers deposited in 
court money as condition of their 
applications for injunctions to re¬ 
strain collection of taxes pending 
final determination of applications to 
county equalization board for reduc¬ 
tion of valuations, court, after pro¬ 
ceedings were remanded to board, 
was authorized to retain money 
pending determination of the pro¬ 
ceedings.—Universal Consol. Oil Co 
v. Byram, 163 P.2d 746, 25 Cal.2d 
353. 

Whers court granted injunction 
against state officers restraining 
them from suspending or forfeiting 
foreign corporation's powers, and 
from prosecuting any officer, direc¬ 
tor, or agent of the corporation or 
preventing the corporation from 
commencing, maintaining, or de¬ 
fending any action in state court, 
court assumed that company** of¬ 
ficers and directors would be freed 
from fears of prosecution which pre¬ 
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vented them from defending action 
against the corporation, and, hence, 
denied without prejudice an injunc¬ 
tion compelling the company and its 
officers and directors to resist col¬ 
lection of the tax.—Birch v. McCol- 
gan. D.CCal., 39 FSupp. 353 

50. Colo.—Colorado Farm, etc, Co 
v Beerbohm, 96 P. 443, 43 Colo 
464. 

61 C.J. p 1101 note 68. 

51. Fla—Folsom v. Bank of Green¬ 
wood, 120 So. 317, 97 Fla 426, 
followed in Folsom v. Bank of Mar 
lone, 120 So. 319, 97 Fla 433 

52. Tex—Ramey v. City of Tyler, 
Clv.App., 45 S W.2d 359. 

61 C.J. p 1101 note 78. 

53. Ill.—Drummer v. Cox, 46 N.B 
716, 165 Ill. 648. 

61 C.J. p 11<U note 71. 

54. UR—Birch v. McColgan, D.C 
Cal., 39 FSupp 358. 

61 C.J. p 1101 note 72. 

56 . Ohio.—Powell v. Durr* 9 Ohio 
App. 237. 
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sale of the property to pay the tax; 66 or, if nothing 
is found but a defect in the tax proceedings, the 
case may be continued to enable defendant to amend 
or cure it. 67 A final judgment for taxes and against 
the principals and sureties on the injunction bond 
should not be entered until entry of the final de¬ 
cree. 56 

Extension of time to assess and collect . Where 
the injunction proceedings have prevented the tax 
assessment and collection within the statutory time, 
the court may extend the time by order. 69 

Enjoining collection of entire levy . Under stat¬ 
utes so providing, if the court of last resort should 
find a state levy to be wholly illegal, it may enjoin 
collection of the entire levy, 60 and it has been held 
that on the suit of a single taxpayer to enjoin the 
collection of a void tax, the court may grant relief 
as to the entire tax. 61 

Correction of error in computation. Since a dis¬ 
crepancy in computing the tax after the collection 
of a portion of it has been enjoined is a public 
matter, opportunity to correct the mistake will be 
given, notwithstanding failure of the aggrieved par¬ 
ty to raise the question. 62 

Retention of cause. Where the questions involved 
in a cause in the federal court cannot be adjudicated 
until the validity of the assessments have been de¬ 
termined by the state courts, the cause may be re¬ 
tained pending such determination by the state 
courts. 66 

Costs, fees, penalties, and interest. The matter of 
costs and attorney’s fees is regulated by the local 
statute; 64 and it is error to award attorney’s fees 
for which there is no warrant in the statute. 65 A 
tax collector to whom a warrant regular on its face 


for the collection of illegal taxes is directed is not 
liable for costs of an injunction restraining the col¬ 
lection. 66 In some states the law also provides for 
the imposition of a penalty, generally in the form 
of a heavy percentage, as damages for an unsuccess¬ 
ful attempt to enjoin the collection of taxes. 67 
Where delinquent taxes were invalid in part only, 
the rate of interest complainant should pay as a 
condition to an injunction against the collection of 
the part that was void is discretionary with the 
chancellor, 68 although a taxpayer, suing to enjoin 
an illegal assessment, who has properly and timely 
tendered the taxes due, will not have to pay inter¬ 
est and the penalty. 69 

Dissolution, discharge, or modification. The gen¬ 
eral rules relating to the dissolution, discharge, or 
modification of injunctions apply to injunctions to 
restrain the collection of a tax 70 In suits in the 
federal court to restrain the collection of a state 
tax, where the property is held not taxable under 
the state statute or the statute is held invalid under 
state law, it has been held that the decree restraining 
collection of the tax should provide for further 
proceedings if the state court construes the statute 
differently and holds the property taxable, or holds 
the statute valid. 71 

(2) Construction, Operation, and Effect of 
Decree 

The general rules governing the construction of de¬ 
crees in injunction suits apply to a final decree award¬ 
ing or refusing an injunction to restrain the collection 
of a tax. 

The general rules governing the construction of 
decrees in injunction suits apply to a final decree 
awarding or refusing an injunction to restrain the 
collection of a tax. 72 Although a judgment, en- 


66. Ky.—Central Covington v Park, 
66 S.W. 660, 21 Ky.L. 1847 
57. Tex.—Kelly v. Belcher, 1 Tex A. 
Civ.Cas. 8 1126. 

88. Miss.—Bullen v. Smith, 111 So 
454, 146 Miss. 816. 

61 C.J. p 1102 note 77. 

69 . U.8.—St. Louie Southwestern 

Ry. Co. v. Yates, CC.A.Ark, 23 
F.2d 288. 

60. Okl.—Eli Reno Wholesale Grocery 
Co. v. Taylor, 209 P. 749, 87 Okl 
140. 

61. Ill.—-Green v Mai), 200 N.E. 
604, 862 Ill. 618. 

68 . U.S.—Paxton v. Ohio Fuel Sup¬ 
ply Co., C.C.A.Ohio, 11 F 2d 740. 

63. U.S.—Findley v. Odland, C.CA. 
Ohio, 127 F.2d 948. 

64. La.—Liquidating Com’rs of New 
•4 C.J.S.—91 


Orleans Warehouse Co v. Marrero, 
30 So 306, 106 La. 130 
61 C J p 1102 note 87. 

65. Ill —Wilson v. Weber, 3 Ill.App 
125, affirmed 96 Ill. 454. 

61 C.J. p 1103 note 88. 

66. Ill—Drake v Phillips, 40 Ill 
388 

67. Miss.—Bullen v. Smith, 111 So. 
464, 146 Miss. 316. 

61 C.J. p 1103 note 90. 

68. U S.—Dravo Contracting Co v. 
James. C.C A.W.Va, 114 F.2d 242, 
147 A L.R. 135, certiorari denied 
61 SCt. 450, 312 US. 678, 85 L.Ed. 
1117, rehearing denied 61 S.Ct. 620, 
812 U.S 714, 85 L Ed. 1144—Rit- 
terbusch v. Atchison, T. Sc S. F. 
Ry. Co, Okl., 198 F. 46, 117 C.C.A. 
153, appeal dismissed 35 S.Ct 201, 
235 U.S. 683, 59 L.Ed. 428. 
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69. Tex —Ramey v. City of Tyler, 
CivApp, 45 S W 2d 359. 

70. Causes subsequent to granting 

"Where circuit court held taxing 
statute unconstitutional and granted 
temporary order of injunction 
against its enforcement, which order 
was not appealed from, and subse¬ 
quently, in original proceeding be¬ 
fore supreme court, such court held 
the statute unconstitutional only in 
part, circuit court, on motion of state 
comptroller hied after decision of 
supreme court, was required to dis¬ 
solve Injunction.—Lee v. Bond-How- 
ell Lumber Co., 166 So. 733, 123 Fla. 
202 . 

71. U.S.—Lee v. Bickel. Fla, 54 S 
Ct. 727, 292 U.S. 415, 78 L Ed. 1837 
—Glenn v. Field Packing Co., Ky, 
54 S.Ct. 188, 290 U.S. 177, 78 L.Ed. 
252. 

78. U.S.—Modern Woodmen of 
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joining a county treasurer from collecting a tax 
levied under an assessed valuation fixed by the 
state tax commission is binding on the commission, 78 
an injunction against the collection of taxes on cer¬ 
tain property does not prevent assessment thereof 
as omitted property; 74 and a judgment enjoining 
the collection of taxes based on a void reassessment 
by a county board of review does not affect the col¬ 
lection of taxes based on a reassessment by the as¬ 
sessor. 75 A decree enjoining the collection of a 
tax forecloses the question of the existence of an 
adequate remedy at law, 76 and it cannot successfully 
be raised to defeat ancillary relief by way of in¬ 
junction in aid of the decree. 77 


L Review 

General rule* of appellate practice apply to an appeal 
from a decree in an action to restrain the collection of 
a tax. 

General rules of appellate practice apply to an 
appeal from a decree in an action to restrain the 
collection of a tax, 78 such as the presentation and 
reservation of grounds of review, 79 the scope and 
extent of review, 80 harmless error, 81 and the deter¬ 
mination and disposition of the case. 82 

§ 729. Certiorari 

Certiorari will not ordinarily lie for the relief of one 
against whom a tax collector la proceeding by virtue 


America v. Cos ados, DCNM, 17 
FSupp. 763. 

61 C.J. p 1102 note 82 

Finality 

Where chancellor approved mas¬ 
ter's findings and voided tax assess¬ 
ments and no assignment of error 
was based thereon, decree became 
final as to tangible personal prop¬ 
erty which master found was owned 
and held by railroad company exclu¬ 
sively for railroad purposes and was 
assessable by state comptroller or 
railway assessment board —Simpson 
v Loftin, 33 So 2d 230, 160 Fla. 20. 
Judgment as affirmative finding 
Judgment for board of equalization 
in suit to enjoin collection of tax 
based on valuation of certain Bum 
per mile of electric line must be 
construed as affirmative finding that 
trial court sitting without jury 
found that board honestly endeav¬ 
ored to fix Just valuation of electric 
properties and that such valuation 
was based on information and knowl¬ 
edge of majority of members of 
board.—Lamar County Elec. Co-op. 
Ass'n v. Red River County, 170 S W 
2d 679. 

73. Kan—State v. Klinginsmith, 165 
P 946, 97 Kan. 674. 

74. Ill.—Kelly v Jones, 126 N E. 
334, 290 Ill. 376, 8 L R A. 792 

61 C J. p 1102 note 84 

75. Ind.—McCreery v I jams, 69 N. 
E.2d 133, 115 Ind App 631 

76. U.S.—Gunter v Atlantic Coast 
Line R. Co, SC, 26 S Ct. 262, 200 
U.S 273, 50 LEd. 477. 

77. U S.—Gunter v. Atlantic Coast 
Line R. Co, supra. 

78. Bight of appeal 

In a suit to enjoin further collec¬ 
tion of illegal taxes which had been 
paid in part, state and county officers 
against whom no costs are awarded 
have no interest in, and oannot ap¬ 
peal from, that part of the decree 
which directs the refunding of the 
tax.—Rutz v. Calhoun, 100 Ill. 392 

79 . Ga. — Dpnalson v. City of Bain- 
bridge, 169 S.E 880, 177 Ga. 7. 


Defect in assessment 

On appeal, complainants cannot 
urge a defect in the assessment not 
pointed out by their pleadings below 
—Hubbard v Winsor, 15 Mich 146 

80. U.S —Brown County v. Atlantic 
Pipe Line Co. CC.A.Tex, 91 F 2d 
394, certiorari denied Atlantic Pipe 
Line Co v. Brown County. Tex , 58 
S.Ct 265, 302 U.S. 747, 82 LEd 
577. 

| Matters not neoessary to decision 

US—Shaffer v. Howard. Okl . 39 S 
Ct. 255, 249 U.S. 200, 63 L.Ed 559 

Clerical errors 

In action to enjoin collection of 
tax, court on appeal will correct man¬ 
ifest clerical error of assessor — 
Woodburn v. Skagit County, 206 P. 
834, 120 Wash. 68. 

Findings 

(1) Trial Judge’s findings as to in¬ 
sufficiency of evidence to show delib¬ 
erate and intentional discrimination 
should not be lightly disturbed by re¬ 
viewing court, even though testi¬ 
mony was not presented orally.—Le¬ 
high Valley R. Co. of New Jersey v. 
Martin, C C.A.N.J., 100 F.2d 139, cer¬ 
tiorari denied 59 S.Ct. 592, 306 U S 
651, 83 L Ed 1049, rehearing denied 
59 S.Ct. 784, 306 U.S. 669, 83 LEd 
1063, certiorari denied Central R Co. 
of New Jersey v. Martin, 69 S.Ct 
592, 306 US. 651, 83 L.Ed 1049, re¬ 
hearing denied 59 S Ct. 784, 306 U.S. 
670, 83 L Ed 1063, certiorari denied 
59 S.Ct 592, 306 US 651. 83 LEd 
1049, rehearing denied 59 S Ct. 785, 
306 U.S 670, 83 LEd 1063, certio¬ 
rari denied Delaware, L & W. R. Co 
v. Martin, 69 S.Ct. 593, 306 U.S. 661, 
83 L.Ed. 1049, rehearing denied 69 S. 
Ct. 786, 306 US. 670, 83 LEd. 1063, 
certiorari denied New York Cent. R. 
Co. v. Martin, 59 S Ct. 693, 306 U.S. 
651, 83 L Ed. 1049, rehearing denied 
59 S.Ct. 785, 306 U.S. 670, 83 L.Ed. 
1063, certiorari denied New Jersey & 
N. Y. R. Co. v. Martin, 59 S.Ct. 693, 
306 U.S 651, 83 LEd. 1049, rehear¬ 
ing denied 59 S.Ct. 785, 306 U.S. 670, 
83 L.Ed 1063, certiorari denied New 
York, S. & W. R. Co. v. Martin, 59 
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set. 593. 306 US 651, 83 LEd 1049 
rehearing denied 59 S Ct. 785, 306 
US. 670, 83 LEd. 1063, certiorari 
denied Erie R Co v Martin, 69 S.Ct 
593, 306 U.S. 651, 83 LEd. 1049. re¬ 
hearing denied 59 S.Ct 785, 306 U S 
670, 83 LEd 1063, certiorari denied 
Lehigh Val. R. Co v. Martin, 69 S 
Ct 693, 306 US 651, 83 L.Ed 1049, 
rehearing denied 59 S.Ct. 785, 306 
U.S 670, 83 LEd 1063 

(2) Findings of the trial court, 
supported by evidence, will not be 
disturbed 

Kan—Jaggar v. David, 250 P. 260, 
121 Kan 737. 

Wash —Guinness v King County, 202 
P.2d 737, 32 Wash 2d 503, 6 A.L R 
2d 1361. 

Costs 

In absence of abuse of discretion. 
Judgment as to costs will not be dis¬ 
turbed, where the taxing of costs is, 
by statute, left to discretion of trial 
court.—Emporia v. Whittlesey, 20 
Kan. 17. 

81. U S.—Bohler v. Callaway, Ga., 
45 S Ct. 431, 267 U S. 479, 69 L Ed 
745. 

82. Mo.—T. J. Moss Tie & Timber 
Co. v. Allen, App., 19 SW2d 23 

Modification 

In action by lodge of secret society 
to enjoin collection of taxes on ex¬ 
empt property, where there was 
nothing to show proportionate value 
of dance hall exempt under statute, 
judgment denying injunction could 
not be modified on Its account.—In¬ 
dependent Order of Odd Fellows of 
Casper, Wyo., Lodge No. 22, v. Scott, 
163 P. 306, 24 Wyo. 544. 

Bevsrsal 

N.C.—Dixie Poster Advertising Co 
v. City of Asheville, 128 S.E. 149, 
189 N.C. 737. 

Mandate and proceedings in lower 
oonrt 

Mo.—T. J. Moss Tie & Timber Co 
v. Allen, App., 19 S.W.2d 23. 

Tex.—Dallas Nat. Bank v. Dallas 
County, Civ.App., 173 S.W.2d 668, 
reversed on other grounds 179 S. 
W.2d 288, 142 Tex. 439. 
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of a warrant from the county board where he hae an¬ 
other adequate remedy. 

In accordance with the general rule, where he has 
an adequate remedy in another form, certiorari 
will not ordinarily lie for the relief of one against 
whom a tax collector is proceeding by virtue of a 
warrant from the county board. 83 In such case, 
moreover, a certiorari to the board would be in¬ 
effective since it would bring up only such proceed¬ 
ings as still remain before it 84 and would not re¬ 
move the warrant in the hands of the collector, 85 
and it has been said that there is no precedent for 
sending a certiorari to the collector, a ministerial 
officer, for the purpose of examining the warrant 
under which he is acting, 86 or to inquire into the 
title by which he holds office. 87 Where the action 
of a tax collector is held to be both judicial and 
ministerial, however, the writ of certiorari affords 
the proper remedy against a distress warrant ille¬ 
gally issued to collect taxes. 88 

§ 730. Mandamus 

Mandamus to compel cancellation of a tax will not 
issue where a portion of the tax levied was authorized, 
unless there is an offer to pay the amount due. 

Mandamus to compel cancellation of a tax will 
not issue where a portion of the tax levied was au¬ 
thorized, unless there is an offer to pay the amount 
due. 89 

§ 731. Actions at Law 

The right of action for damages for the wrongful 
enforcement of a tax is discussed infra § 732, and 
the right to replevin under such circumstances, infra 
§ 733. The parties and proceedings in such actions 
are considered infra § 734, and the damages re¬ 
coverable at law for such a wrongful enforcement 
of a tax, infra § 735. 


Examine Pocket Parts for later cases. 

§ 732 . -Right of Action for Damages 

Generally 

A person aggrieved by the wrongful enforcement 
against his person or property of a tax Illegally levied 
or collected or for which he Is not liable may maintain 
an action for damages against the tax collector, or a 
purchaser from him. 

An unauthorized levy and sale of property by a 
tax collector constitutes a conversion thereof en¬ 
titling the owner to recover its value; 90 and so a 
person aggrieved by the wrongful enforcement 
against his person or property of a tax illegally 
levied or collected or for which he is not liable 
may maintain an action for damages against the 
tax collector, or a purchaser from him. 91 His rem¬ 
edy may be, according to the local practice and the 
circumstances of the particular case, in the form 
of trover and conversion, 92 trespass, 93 or, where he 
was placed under arrest, assault and false imprison¬ 
ment; 94 or he may have an action of assumpsit 
against the county or municipality 95 The action 
of a sheriff in collecting taxes in excess of the 
constitutional limits is not, however, a trespass vi et 
armis within a statute authorizing the issuance of a 
j capias ad satisfaciendum on judgments for such a 
! trespass, 96 and a person who assists a tax collector 
in making a legal levy will not become a trespasser 
by a subsequent abuse by the officer of his author¬ 
ity. 97 

Election of remedy Plaintiff has an election to 
treat a wrongful assessment whereby he was ar¬ 
rested and imprisoned for nonpayment thereof as 
the cause of the injury, and declare in case, or to 
regard the arrest by the collector as the act of the 
selectmen, and declare m trespass. 98 


83. NT.—People v. Queens County, 
1 Hill 195. 

Denial because of other remedy gen¬ 
erally see Certiorari 9 37 b. 

84. N.Y.—People v. Queens County, 
supra. 

85. N.Y.—People ▼. Queens County, 
supra. 

86 . N.Y.—People v. Queens County, 
supra. 

87. N.Y.—People v. Queens County, 
supra. 

88. Tenn.—Saunders v. Russell, 10 
Lea 293—Spears v. Loague, 6 
Coldw. 420. 

89. Mich.—Grand Rapids, etc., R. 
Co. v. Auditor General, 107 N.W. 
1075, 144 Mich. 77. 

Mandamus with respect to taxation 


generally see Mandamus 99 181- 
193 

90. Ind—Veit v. Graff, 37 Ind 253 
—Robinson v Youngblood, 103 N 
E 347, 64 IndApp. 669. 

91. La.—Florida Packing, etc, Co. 
v. Carney, 41 So 190, 51 Fla 190 

61 C J p 1103 note 13 

“Cause of aetion;” “subject of ac¬ 
tion” 

In action for the alleged excessive 
and wrongful levy and sale of a 
greater amount of personalty than 
was necessary to pay plaintiff's al¬ 
leged delinquent taxes and penalties, 
“cause of action" was infringement 
of plaintiff’s primary right by ex¬ 
cessive and wrongful levy and sale 
of his property and “subject of the 
action" was personalty alleged to 
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have been taken —Connor v. Wil¬ 
liams. 197 SE 211, 187 S.C 119. 

92. Ky—Brocking v. O’Bryan, 112 
S W 631, 129 Ky 543 

61 C.J. p 1104 note 14 

93. Vt—Hughes v. Kelley, 38 A 
91, 69 Vt 443. 

61 C.J p 1104 note 15. 

94. Mass—Kerr v Atwood, 74 NE 
917, 188 Mass. 606. 

95. Ind —Hennel v Vanderburgh 
County, 31 NE. 452, 132 Ind 32 

61 C.J. p 1104 note 17 

96. Ky.—Commonwealth v. RatclifT. 
84 S.W. 1147, 119 Ky. 853, 27 Ky L 
297. 

97. Vt—Wheelock v. Archer, 26 Vt. 
380. 

98. NH—Henry v. Sergeant, 13 N. 
H. 321, 40 Am D. 146. 
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§ 733. —— Right to Replevin 

As a general rule, where an officer distrains prop¬ 
erty for the payment of taxes under a warrant valid 
on Its face, the person chargeable with the payment of 
taxes cannot maintain replevin against him for the pos- 
eession of the property. However, replevin lies for prop¬ 
erty seized for taxes without a warrant or on a warrant 
void on Its face, and a stranger to the tax whose prop¬ 
erty has been wrongfully seized Is ordinarily entitled to 
maintain replevin. 

Property seized by a collector of taxes for the 
tax assessed on it is in custodia legis as if taken 
on execution." Some statutes prohibit replevin of 
property taken for a tax levied under any law of 
the state, 1 and, although it has been held that, in 
the absence of statutory provision, an action of re¬ 
plevin will lie against the collector of taxes for 
goods wrongfully detained by him, 2 the general rule 
i9 well settled that, where an officer distrains prop¬ 
erty for payment of taxes under a warrant valid on 
its face, the person chargeable with the payment of 
the taxes cannot maintain replevin against him for 
the possession of the property; 3 and a statute by 
virtue of which replevin may be prosecuted without 
asking for the immediate possession of the prop¬ 
erty does not change the general rule 4 which is 
simply an application of the rule that an officer is 
protected by process fair on its face. 6 The main 
object of the statutes prohibiting replevin for prop¬ 
erty seized for taxes is to prevent delays in the 
collection of the public revenue, and to drive per¬ 
sons claiming property so seized to some other rem¬ 
edy, which should not, during the litigation, prevent 
the prompt collection of the tax. 6 Were the rule 
otherwise, there would be no safety for the collector, 
and no certainty or promptitude in the collection 


of the public revenues. 7 Accordingly, if jurisdic¬ 
tion to assess and levy the tax exists, the court will 
not concern itself with matters affecting the exer¬ 
cise of such jurisdiction however irregular and' er¬ 
roneous these proceedings may have been. 8 

In applying the general rule it has been held that 
replevin does not lie because the levy is excessive, 
even though the tax book shows that fact on its 
face; 8 because a portion of the taxes are illegally 
assessed; 10 because the property was assessed in 
the name of a person other than the owner; 11 be¬ 
cause the property was not assessable to plaintiff ; 12 
because the collector was not lawfully an officer; 13 
because the collector seized the property without 
first making proper demand for the taxes; 14 be¬ 
cause the assessment roll was not verified; 16 or be¬ 
cause the dollar mark was omitted in stating the 
value of the property and the amount of the tax. 16 

Want of jurisdiction to impose tax . The prohibi¬ 
tion against replevin for property taken under a 
tax warrant does not apply where there was no 
jurisdiction to levy the tax, 17 or where the officer 
assessing or collecting could not by any possibility 
have a right to act. 18 Under these circumstances 
it is no defense to the action that the warrant was 
regular on its face. 19 

Seizure under no warrant or warrant void on 
face. Replevin lies for property seized for taxes 
without a required warrant 20 or on a warrant void 
on its face as showing that it was issued without 
jurisdiction. 21 

Right of stranger to tax. One whose property 
has been wrongfully seized to satisfy a tax imposed 


99. Mont—Perham v. Putnam. 267 
P. 305, 82 Mont 349. 

61 C.J. p 1104 note 22. 

Replevin as adequate remedy at law 
precluding equitable relief by in¬ 
junction see supra 8 722 b. 

1. Exception* to statutory rulo that 
no replevin shall lie in levy or dis¬ 
tress for taxes, but injured party 
shall be left to his proper remedy in 
court of law, are not exceptions to 
general equitable principles and max¬ 
ims.—Whiddon v. State Revenue 
Commission, 191 6.E. 438, 184 Ga. 
453. 

ft. Miss—Miller v. McGehee, 60 
Miss. 903. 

8- Ark—Crowell v. Barham, 21 S.W. 

33, 57 Ark. 195 
61 C.J. P 1104 note 25. 

4 , Ind.—Adams v. Dpvis, 9 N.E. 162, 
109 Ind. 10. 

61 C.J. P 1104 note 26. 

8. Minn.—Nelson Lumber Co. v 
McKinnon, 63 N.W. 630, 61 Minn. 
219. 


Protection of officer by warrant gen¬ 
erally see supra 5 675 

6. Neb—Landis Mach Co. v. Omaha 
Merchants Transfer Co., 9 N W 2d 
198. 142 Neb 389 

61 C.J. p 1105 note 28 

7. U.S.—Dixwell v. Jones, C.C Mo , 
7 P.Cas.No.3,937, 2 Dill. 184. 

8. Ind.—Maple v. Vestal, 16 N.E. 
620, 114 Ind 325 

61 C.J. p 1105 note 30. 

9. Mo.—Hoskinson v. Heifers tine, 80 
Mo. 140—Mowrer v. Helferstine, 80 
Mo. 23. 

10. Iowa.—Emerick v. Sloan, 18 
Iowa 189. 

Mich.—Scott v. Whelan, 55 N.W 
1025, 96 Mich. 624. 

11 . Mich.—Hill v. Graham, 40 N.W. 
779, 72 Mich. 659. 

19. Mich.—Forster v. Brown, 77 N. 
W. 646, 119 Mich. 86. 

13. Ill.—ML Carbon Coal, eta, Co. v. 
Andrews, 58 Ill. 176. 
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14. Ind —Andrews v. Sellers, 88 N 
E 1101, 11 Ind App 301. 

61 C J p 1105 note 36 

15. Wis.—Power v Kindschi, 17 N 
W. 689, 58 Wis. 539, 46 Am.R. 652. 

16. N.Y.—American Tool Co. v 
Smith, 32 Hun 121, 14 Abb.N.Cas. 
887, affirmed 96 N.Y. 670. 

17. Mich.—McCoy v. Anderson, 11 
N.W. 290. 47 Mich. 502. 

61 C.J. p 1105 note 40. 

18. Mich.—McCoy v. Anderson, su¬ 
pra. 

61 C.J. p 1105 note 41. 

19. Mich.—Le Roy v. East Saginaw 
City R. Co., 18 Mich. 233, 100 Am. 
D. 162. 

61 C.J. p 1105 note 42. 

90. Pa.—Cunningham v. Borough of 
Wilmerding, 38 Pa.Super. 20. 

01. N.Y.—Wright v. Briggs, 2 Hill 
77. 

Wis.—Dudley v. Ross, 27 Wis. 179. 
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on another is ordinarily entitled to maintain re¬ 
plevin for the property against the officers seizing 
it; 22 and, although there is authority to the con¬ 
trary, 22 this right has been affirmed notwithstanding 
statutes which provide that replevin shall not lie 
for property taken for the collection of a tax in 
pursuance of any statute, 24 since such statutes ap¬ 
ply only where the property seized is that of the 
person or one in privity with the person against 
whom the tax was assessed. 25 It has further been 
held that a statute declaring that goods and chattels 
on lands for which taxes are assessed shall be 
deemed to belong to the person to whom the lands 
are assessed does not apply to property belonging 
to another person in no way liable for the tax 
which is transiently on lands assessed, but in the 
possession of the owner for his own purposes. 26 
Likewise, the rule is not affected by the fact that he 
acquired the property since the assessment of the 
tax for which the property was seized. 27 

Effect of sale of property. One whose property 
has been seized and sold under a tax warrant against 
another may bring replevin against the purchaser ; 28 
and, so, when the property is sold at a void tax sale, 
replevin will lie against the purchaser 29 In some 
jurisdictions, however, it is held that the protection 
of statutes prohibiting recovery in replevin pro¬ 
ceedings of property seized for taxes extends to 
purchasers at the tax sale 30 Conditional sellers 
of property cannot maintain replevin against the 
purchaser of property at a tax sale, since they can¬ 
not complain of a tax sale of conditionally sold 
property where they neglected to pay the tax or to 
see that the person who has come into the possession 
of the property as the result of their voluntary acts 
pays the tax. 31 

Effect of failure of officer to sell property within 


time fixed by statute . Where a collector fails to 
sell property seized for taxes within the time re¬ 
quired by statute, he becomes a trespasser ab 
initio, as discussed supra § 695, and the owner may 
replevy it. 32 Nevertheless, if the owner prevails 
in the replevin suit, the tax is not to be deemed 
satisfied and the officer may again seize the property 
for the tax. 33 

§ 734. -Parties and Proceedings 

General rules relating to parties and proceedings are 
applicable In actions for damages or proceedings for 
replevin against a collection officer for the wrongful 
enforcement of a tax. 

General rules relating to the parties and proceed¬ 
ings in actions for damages or proceedings for 
replevin are applicable in actions for damages or 
proceedings for replevin against a collecting officer 
for the wrongful enforcement of a tax 34 Thus, 
where the property of an individual partner is 
taken and sold under an illegal assessment against 
the firm, he may sue without joining his copartner. 35 

Conditions precedent. Personal property regular¬ 
ly seized for taxes may not be replevied in the ab¬ 
sence of payment or tender of the taxes due, 36 and 
a tender, in order to be effective, must be a con¬ 
tinuous tender up to and during the time of the 
trial. 37 The preliminary affidavit required in re¬ 
plevin proceedings to obtain immediate delivery of 
the goods, discussed in Replevin § 95, is not es¬ 
sential to the bringing of an action to recover 
property seized for taxes when an immediate de¬ 
livery is not claimed. 38 The courts will not require 
plaintiff to make a useless demand as a condition 
precedent to the replevy. 39 

Pleading. General rules of pleading are applicable 
in an action to recover for the wrongful enforce- 


88 . Conn.—Publltker Commercial 

Alcohol Co v Harger, 31 A.2d 27, 
129 Conn 655 
61 C.J. p 1105 note 46 

S3. Ill.—Vocht v. Reed, 70 Ill. 491. 
61 C.J. p 1105 note 47. 

84. Neb.—Corpus Juris oited la Lan¬ 
dis Mach. Co. v Omaha Merchants 
Transfer Co., 9 N.W.2d 198, 201, 
142 Neb. 889. 

61 C.J. p 1105 note 48. 

85. Wis.—C. C. Thompson Lumber 
Co. v. Hynes, 54 N.W 576, 84 Wls. 
858. 

86 . N.T.—Lake Shore, etc., R. Co. v. 
Roach, 80 N.T. 839. 

87. U. 8.—Atlantic, etc., R. Co v. 
Cleino, C.C.Mo., 2 F.Cas.No. 631, 2 
Dill. 175. 


88. Mont —Perham V. Putnam, 267 
P 305, 82 Mont. 349. 

61 C.J. p 1105 note 52. 

89. Mont.—Perham v. Putnam, su¬ 
pra. 

61 C J. p 1106 note 53 

30. Okl.—Anglo-American Mill Co 
v. Milam, 272 P. 430, 133 Okl. 271. 

31. Ariz.—Weber Showcase & Fix¬ 
ture Co. v. Kaufman, 44 P.2d 158, 
45 Arlz. 897. 

32. Me.—Farnsworth Co v. Rand, 
65 Me. 19—Brackett ▼. Vining, 49 
Me. 356. 

33. Me.—Farnsworth Co. v. Rand, 65 
Me. 19. 

34. Neb.—Landis Mach. Co. v. Oma¬ 
ha Merchants Transfer Co., 9 N.W. 
2d 198, 142 Neb. 389. 
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NT— Westfall v. Preston, 49 N.T. 
349 

61 C.J. p 1106 notes 60-64, 67-79, p 
1107 notes 81-98. 

35. N.T.—Westfall v. Preston, su¬ 
pra. 

36. Kan—Wltschy v. Seaman, 112 
P. 739. 83 Kan. 634. 

61 C.J. p 1106 note 60. 

37. Miss.—Miller v. McGehee, 60 
Miss. 903. 

38. Mont.—Perham v. Putnam, 267 
P. 305. 82 Mont. 849. 

Or.—O’Sullivan v. Blakely, 104 P. 
297. 54 Or. 551. 

39. Mont.—Perham v. Putnam, 267 
P. 305. 82 Mont. 349. 

61 C.J. p 1106 note 64. 
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ment of a tax. 4 ® Thus, the declaration or com¬ 
plaint must contain the allegations essential to show 
plaintiff’s right of action and the liability of the 
officer, 41 and facts not essential for the purpose 
need not be alleged. 42 The officer’s plea of justifica¬ 
tion need not allege compliance with each require¬ 
ment of the statutes, but should show the liability 
of plaintiff or his property to the payment of the 
tax and defendant's authority to collect it. 43 To 
this end he may plead his warrant or other proc¬ 
ess, 44 and, if the plea contains all the material aver¬ 
ments with respect thereto, it is not necessary that 
it should set out the warrant in full. 46 The plea 
should allege everything which would be required 
to be proved on traverse, 46 and an answer alleging 
the seizure and sale of the property under a tax 
warrant, but not setting forth the several steps re¬ 
quired to be taken to form the basis of a valid tax, 
is insufficient. 47 In accordance with the general 
rule, surplusage in the pleading need not be 
proved. 48 

Evidence . In accordance with the general rules 
relating to burden of proof, plaintiff in an action to 
recover for the wrongful collection of a tax must 
assume the burden of proving the invalidity of the 
tax or of the proceedings in its collection. 49 The 
burden of showing his lawful authority to collect 
the tax is on defendant asserting it; 60 and, in an 
action of replevin by the owner to recover prop¬ 
erty seized under an alleged tax lien, the burden 
is on defendants to prove that the property seized 
was subject to the lien. 61 


The general rules as to the admissibility of evi¬ 
dence in civil cases are applicable in an action to 
recover for the wrongful enforcement of a tax. 62 
The tax lists and other official documents are ad¬ 
missible in evidence and may be supplemented by 
testimony as to the essential facts ; 63 and so proper, 
relevant evidence has been held admissible to show 
ownership of the goods sought to be taxed, 64 and the 
difficulty or impossibility of identifying goods 
seized. 66 To support his plea of justification, de¬ 
fendant may introduce his warrant or other process 
in evidence, 66 with the return, if one is required, 57 
or if not, with testimony as to his doings under it. 68 
Circumstances not tending to prove or disprove a 
material issue are not admissible in evidence. 69 

The rules determinative of the weight and sufficien¬ 
cy of evidence in civil actions generally have been 
applied in actions to recover for the wrongful en¬ 
forcement of a tax. 60 In order to overcome a 
prima facie case in replevin made by the mortgagee 
of goods with immediate right to possession, de¬ 
fendant tax collector distraining them for taxes must 
show a lawful assessment against them 61 The 
officer’s return on a distress warrant is prima facie 
evidence in his favor. 62 

Trial or hearing . The general rules concerning 
the course and conduct of trial m civil actions ap¬ 
ply in actions to recover for the wrongful collection 
of a tax 63 Thus, it is the duty of the trial court 
to state the correct legal principles applicable to the 


40. S.C,—Connor v. Williams, 197 
SE 211, 187 SC. 119. 

61 C J. p 1106 notes 67-75 

41. S.C.—Connor v Williams, supra 
Vt—Sprague v. Fletcher, 30 A 693, 

67 Vt. 46. 

42. Mont.—Perham v. Putnam, 267 
P 305, 82 Mont. 349. 

61 C.J. p 1106 note 68. 

43. Vt.—Downer v. Woodbury, 19 
Vt 329. 

61 C.J. p 1106 note 69. 

44. Ill —Mt. Carbon Coal, etc, Co 
v Andrews. 63 Ill. 176. 

61 C J. p 1106 note 70. 

46. Ill —Mt Carbon Coal, etc, Co. v. 
Andrews, supra. 

49* Vt.—Johnson v. Jones, 77 A. 946, 
84 Vt 27. 

61 C J. P 1106 note 72. 

47. Or.—O'Sullivan v. Blakely, 104 
P. 297, 54 Or. 651. 

48. Mont.—Perham v. Putnam, 267 
P. 806, 82 Mont. 849. 

61 C.J. p 1106 note 75. 

48. Wis.—Bonnin v. Zuehlke, 99 N. 

W. 445, 122 Wla. 128. 

61 C.J. p 1106 note 77. 


60. Or—O’Sullivan v. Blakely, 104 
P. 297, 54 Or 551 

61 C J. p 1106 note 78. 

Protection of officer by warrant or 
other process see supra 8 675 

61. Wyo.—Padlock Ranch v Smith, 
267 P. 512, 38 Wyo 303 

52. Mich—Hood v Judkins, 28 N 
W. 689, 61 Mich 575 

61 C J. p 1107 notes 82-88. 

53. Iowa—Higgins v. Reed, 8 Iowa 
298, 74 Am D. 305. 

Vt—Wilson v. Seavey, 38 Vt 221 

54. Mich.—Hood v Judkins, 28 N 
W 689, 61 Mich. 675. 

61 C.J. p 1107 note 83. 

55. Wyo.—Padlock Ranch v. Smith, 
207 P. 512, 38 Wyo. 893. 

61 C J. p 1107 note 84. 

50t Mich.—Hood v. Judkins, 28 N. 

W. 689, 61 Mich. 675. 

61 C.J. p 1107 note 85. 

57. N.H.—Holtt v. Burnham, 61 N. 
H. 620. 

58. N.H.—Holtt v. Burnham, supra 

59. Mich.—Fletcher v. Post, 62 N. 
W. 574, 104 Mich. 424. 

61 C.J. p 1107 note 88. 
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60. W> o—Farm & Cattle Loan Co. 
v. Faulkner. 242 P. 415, 34 Wyo. 
199. 

61 C J p 1107 note 90. 

Sviden.ee in record 

In action in replevin to recover 
merchandise as owner under a condi¬ 
tional sales contract from sheriff 
who had levied on such property un¬ 
der distress for personal taxes as¬ 
sessed to buyer, in possession of the 
merchandise, record did not sustain 
seller's contention that the distress 
warrant included taxes levied against 
others than the buyer.—Landis Mach 
Co. v. Omaha Merchants Transfer 
Co., 6 N.W.2d 380. 142 Neb. 889, va¬ 
cated on other grounds 9 N.W.2d 198, 
142 Neb. 889. 

61. Wyo.—Farm & Cattle Loan Co. 
v. Faulkner, 242 P. 415, 84 Wyo. 
199. 

61 C.J. p 1107 note 91. 

62. Mass.—Barnard v. Craves, 13 
Mete. 85. 

63. S.C.—Connor v. Williams, 197 S- 
E. 211, 187 S.C. 119. 

61 C.J. p 1107 note 95. 
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particular case. 64 There is a conflict of authority 
as to whether the constitutionality of a law or the 
validity of an ordinance or by-law, by virute of 
which a tax is imposed, can be determined in an 
action for replevin of property seized for such tax, 
some cases holding it can, 66 others, that it can¬ 
not. 66 

Judgment . General rules relating to alternative 
judgments in replevin are applicable in a replevin 
action against a collector of taxes for property 
wrongfully seized, 67 and, hence, where the prevail¬ 
ing party is not in possession of the property, the 
judgment should provide for a return of the prop¬ 
erty or for its value. 68 Where a stranger to the 
tax has obtained possession of the property under a 
writ of replevin and the verdict is in favor of the 
collecting officer, the judgment should provide for 
a return of the property to the collecting officer, or 
in the alternative for the value of the property taken 
or the value of the collecting officer's possession, 
constituting the amount of the unpaid taxes with 
interest at statutory rate, if the property cannot be 
returned, together with nominal damages for unlaw¬ 
ful detention. 69 

§ 735. - Damages 

Where property is unlawfully sold for taxes, or 
where the officer is a trespasser, the measure of damages 


In an action against him Is tho actual value of the 
property at the time of the sale, less the amount prop¬ 
erly applied In payment of the tax, or, according to some 
authorities, the amount of the bid, with a similar de¬ 
duction. 

Where property is unlawfully sold for taxes, or 
under circumstances rendering the officer a tres¬ 
passer, the measure of damages in an action against 
him is the actual value of the property at the time 
of the sale, less the amount properly applied in 
payment of the tax, 76 or, according to some of the 
authorities, the amount of the bid, with a similar de¬ 
duction. 71 Where goods were sold under an un¬ 
constitutional act, and the owners' representative bid 
them in, and the difference between the selling price 
and taxes and cost was tendered the owners and re¬ 
fused, and the tender was kept good, the owners 
cannot recover the value of the goods, but only the 
amount bid at the sale, less the amount of the ten¬ 
der. 72 A sheriff guilty of conversion cannot miti¬ 
gate the damages caused by his act by applying the 
property to the use of another against whom the 
owner has legal recourse for its recovery but against 
whom he does not elect to proceed. 73 Exemplary 
damages are not allowed. 74 

Claim of defendant . The purchaser at a void tax 
sale and his vendee cannot, in a successful replevin 
action against them, recover expenses entailed m 
the transaction 75 


64. Utah—Bown v Owens IOC P 
708. 37 Utah 177. 
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